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POLT-OOK  T.  AIK&NS,  Circuit  Jadge. 
(Sapreme  Coart  of  South  Dakota.    Dec  20, 
1893.) 

Settli.vo  Bill  or  Kxceftioss — F^actiob. 

1.  TToder  tbe  proTisions  of  seetion  6088, 
Gomp.  Laws,  a  part;  desiring  to  hare  a  bill  of 
exertions  aettlea  mar  pursue  one  of  two  meth- 
ods: First,  after  the  draft  of  the  bill  and  the 
amendments  thereto,  if  aur,  have  been  pre- 
pared and  duly  served,  the  proposed  bill  aud 
amendments  mar  be  presented,  hj  the  part? 
■eeking  the  settlement,  to  the  judge  who  tried 
the  case,  upon  five  days'  notice  to  the  adverse 
party;  or,  secondly,  the  party  seeking  the  set- 
tlement may  deliver  the  proposed  bill  and 
ameodnieQU  to  the  cletk  of  the  coart  in  which 
the  ouw  was  pendiiv  for  the  lodge. 

2.  When  a  draft  of  a  ptopoied  biU  of  ex- 
ceptions and  the  amendments,  if  any  tAere  be, 
has  been  filed  with  the  derk  of  the  coart  where 
tbe  action  was  tried,  by  tbe  party  desiring  the 
settlement  of  the  same,  this  shows  that  sach 
part;  Intmded  tiiat  Bach  bill  and  amendments 
Khomd  be  presented  to  the  judge  through  the 
avenue  of  the  clerk's  office.  When  a  clerk  has 
ri^ived  and  filed  such  papm  in  his  office,  they 
are  in  his  custody,  and  are  papers  belonging  to 
the  case  to  which  they  relate. 

3.  In  the  latter  case  it  is  the  duty  of  the 
Herk  to  presmt  the  bill  and  amendments  to  the 
judiie,  if  he  be  within  the  county;  if  not,  upon 
written  notice  of  the  party,  it  is  nia  duty  to  for- 
ward them  to  the  judge  by  some  safe  channel; 
if  DOt  BO  forwarded,  tbe  clerk  must  deliver  them 
to  the  jiKlge  immediately  upoQ  his  return. 

4.  After  a  paper  wUcb  has  been  properly 
received  ond  filed  by  the  derk  has  been  taken 
from  the  files  of  his  office  with  his  consent,  by 
an  attorney  of  tbe  court,  and  a  receipt  givm  for 
the  same  by  such  attorney,  th^  are  In  contem- 
idation  of  law  In  the  possesston  of  the  do^ 
while  absent  from  his  office.  The  derk  loaea 
no  actaal  control  of  them  at  any  time. 

6-  A  bill  of  exceptions  and  amendmrats 
baring  heen  ddlrered  to  the  derk  for  the  judge, 
the  jurisdiction  to  settle  the  same  contluues  un- 
til it  Is  settled  or  they  arc  withdrawn  by  con- 
sent of  parties,  and  the  clerk's  filing  indorso- 
tnent  thereon  is  canceled.  The  clerk  cannot, 
by  a  failure  to  present  the  bill  and  amendments 
to  the  judge,  nor  the  judge's  delay  or  failture  to 
settle  the  same,  deprive  a  party  of  a  legal  ilidit 
to  have  the  bill  settled. 

Kellam,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Oriffliutl  apyllcatlon  by  BUen  PoUook,  re- 
lator, for  mandamiu  to  Frank  R.  Aiit»iia, 
dradt  jtidge.  Granted. 

Crawford  &  De  lADd,  for  relator.  Palm- 
er ft  Eogde,  fin-  reapondeat 
T.67K.w.no.l— 1 


BENNBTT,  P.  J.  TUB  Is  an  original  pro- 
oeedins  In  this  court  by  mandanras  to  com- 
pel respondent,  as  Judge  of  the  second  Judi- 
cial circuit  of  the  state  of  Soutb  Dalrata, 
to  settle  and  sign  a  Mil  of  exceptions  in  a 
certain  case  heretofore  pending  In  said  dr* 
cult  In  and  fnr  Minnehaha  county,  In  whicit 
Edward  B.  Pollock  was  plaintiff,  and  the  re- 
latw,  finien  FoUock.  was  defendant  A  fludt 
decree  In  the  ofmreaald  actlra  was  made  on 
the  Sist  day  of  Mordi,  1882,  and  duly  am- 
ttnued  to  the  12th  day  of  April,  at  which 
time  a  stay  of  proceedings  was  granted  for 
00  days,  in  order  to  give  the  defendant  In 
the  actLcn  time  to  make  and  serve  a  notice 
of  intention  to  more  fen-  a  new  trial,  and 
to  make  and  serre  a  draft  of  a  proposed  bill 
of  exertions,  and  to  hSTe  the  same  settled. 
Prom  the  record  It  spears,  beyond  dispute, 
that  In  the  Interim  between  the  date  ttt 
tbe  oitry  ot  the  final  decree,  tIs.  April  12th 
to  July  29tli,  there  were  sototiI  extensioos 
of  time  allowed  by  tbe  court  or  judge,  in 
which  said  UU  with  the  amendmoits  could 
be  presented  and  proposed  ftn  settiement 
Upon  notice  duly  given  the  plaintiff's  attor- 
ney hi  the  iiforesald  action,  the  attorney  for 
the  def«idant,  upon  the  dOth  day  of  July, 
filed  a  draft  of  the  bill  of  OKeptlons  ss  pro- 
posed by  him,  together  with  tbe  amend- 
ments as  proposed  by  the  attorneys  for  the 
plaintiff,  In  tho  office  of  the  clerk  of  the 
ctrcttlt  court  of  Minnehaha  county,  the  coun- 
ty In  wbldi  the  action  woa  heard  and  de- 
termined, and  the  clerk  of  said  court  placed 
tbe  following  Indorsement  thereon:  "Filed 
for  settlement  by  the  Judge,  by  defendant's 
attorneys,  the  aoth  day  of  July,  A.  D.  1882, 
at  9:30  A.  M.  Albion  Thwne,  Olerk.**  Tbe 
record  further  shows  that  a  few  days  after- 
wards—the date  Is  not  distinctly  stated,  but 
before  the  same  was  presented  to  the  Judge 
by  the  clerk  or  opposing  counsel  thereto— the 
defendant's  counsel  came  and  took  the  pa- 
pers away,  and  they  were  not  returned  untU 
tbe  first  days  of  Febnuuy,  1883,  when  the 
clerk  was  requested  to  notify  the  respond- 
ent, as  Judge,  that  tbe  proposed  bUl  and 
amendments  were  In  his  possessdon,  and  to  re- 
quest the  said  Judge  to  sign  on  order  setting 
a  time  and  place  for  the  settling  of  ttaa 
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aame.  The  record  fsUs  to  cUmIow  that  the 
clerk  iyee  compiled  with  the  request  of  de* 
fendant'B  counsel,  ot  that  the  respondent  had 
knowledge  that  a  draft  of  the  bill  and 
amradmoits  was  m  file  In  the  derk's  office, 
or  that  It  was  left  then  tcft  his  settlement 
and  edgnatnre.  The  record  further  shows 
that  on  the  7tb  day  of  March,  1893,  the  bill 
and  Ita  amendments  were  presented  to  the 
respoiujent  with  a  request  that  It  be  settled 
and  signed,  bat  respondent  dedlned  to  take 
any  action  whatever  in  the  premises.  This 
application  was  made  at  Flandrau,  Moody 
oonnty,  S.  D.,  <me  of  the  counties  comprising 
the  second  Judicial  chrcult,  of  which  the  re- 
spondent was  the  cbrcuit  Judge.  After  the 
refusal  of  the  respondent  to  act  upon  the 
settlement  of  the  bill,  etc.,  the  attorneys  for 
the  defendant  and  relator  left  the  papon 
with  the  clerk  of  the  circuit  court  of  that 
county,  with  Instructtons  to  fwward  them 
to  tlie  said  attioiwy  when  the  respondent 
had  taken  action  thereon.  In  July»  1883,  tiie 
pap«s  were  forwarded  by  that  dwk  to  the 
clerk  of  Minnehaha  county,  but  no  action 
'  whatever  has  been  taken  by  the  respondent 
in  relation  to  the  said  bill  of  excepttons  ana 
Its  proposed  amendments.  To  compel  some 
action  by  the  respondent,  the  relator  asks  for 
a  wilt  of  mandamus. 

The  question  Is,  do  the  facts  disclosed  In 
the  recOTd  entitle  the  relator  to  the  writ? 
The  proTlslona  of  our  statute  In  ref^ence 
to  the  aetOemoit  of  a  bill  exceptions 
taken  at  a  trial  are  to  be  found  In  sectltm 
5083,  Oomp.  Laws,  which  Is  as  follows: 
"When  a  party  desires  to  hare  exceptions 
taken  at  a  trial  settled  in  a  bill  of  oceptlons, 
be  may,  witbtai  thhrty  days  afto-  the  eattj 
of  Judgment,  if  the  actl<ni  were  tried  by  a 
Jury,  or  after  receiving  notice  of  the  entry 
of  Jndgmoit.  if  the  action  were  tried  without 
a  Ju^,  or  such  furthw  time  as  the  court  in 
which  the  action  Is  pending,  or  a  Judge  there- 
of, may  allow,  pr^re  the  draft  of  a  bill 
and  serve  the  same,  or  a  copy  thoreof,  upon 
the  adverse  party.  *  •  •  Within  twenty 
days  after  such  swvlce  the  advwse  party 
may  propose  amendmmts  tlwreto  and  aerve 
the  same,  or  a  copy  thoreof,  upon  the  other 
party.  The  proposed  bill  and  amendments 
must,  within  ten  days  thereafter,  be  pre- 
sented by  the  party  seeing  the  settlement  of 
the  bill  to  the  Judge  who  tried  or  heard  the 
case,  upon  five  daya*  notice  to  the  advorse 
party,  w  be  dcUvored  to  the  clerk  of  the  court 
for  the  Judge.  Whoi  received  by  the  clerk, 
be  must  Immediately  deliver  them  to  the 
Judge,  if  be  be  In  the  coimty;  If  he  be  absent 
from  the  county  uid  either  party  desire  the 
papers  to  be  forwarded  to  the  Judge,  the 
derk  must,  upon  notice  In  writing  of  such 
party.  Immediately  forward  them  by  mall 
or  othor  safe  channel;  if  not  thus  fwwarded, 
the  derk  most  ddiver  than  to  the  Judge  tm- 
mediatdy  after  his  return  to  the  county. 
When  received  from  the  derk,  the  Judge  must 
deslgnato  tlie  time  at  which  he  win  settle 


the  bill,  and  the  dork  must  Inunedlatdr 
notify  the  parties  of  such  designation."  TTn- 
Aet  the  provisions  of  the  statute,  whoi  a 
party  deshres  to  have  a  bill  of  «Eceptlons  set- 
tled, he  may  pursue  one  of  two  methods. 
Flnt,  after  the  draft  of  the  bill,  and  the 
ammdments.  If  any,  theretOi  have  been  pre- 
pared and  served  1^  the  respective  parties 
within  the  time  prescribed  by  the  statute, 
or  the  exten^<ms  allowed  by  the  court  w 
Judge,  the  propoeed  bill  and  amendments 
may  be  pi-esented,  by  the  party  seeing  the 
settlement,  to  the  Judge  who  tried  the  case, 
upon  five  days'  notice  to  the  advom  par^; 
or,  secondly,  the  party  seeking  the  settlement 
may  deliver  the  in-oposed  blU  and  amend- 
ments to  the  clerk  of  the  court  In  -which  the 
case  was  poidlng,  for  the  Judge.  In  the  hit- 
ter case  it  Is  the  duty  of  the  clerk  to  pn>smt 
the  bill  and  amendments  to  the  Jud^e,  If  he 
be  within  the  county;  if  not,  upon  wi*itten 
notice  of  the  party,  forward  them  to  the 
Judge  by  some  safe  channd;  if  not  so  for- 
warded, the  clerk  must  deliver  them  to  the 
Judge  immediatdy  aftw  his  return.  \Mien 
dther  course  here  Indicated  is  ptnrsuiid.  a 
plain  stotutny  duty  is  east  upon  the  Judge 
to  settte  the  bUl,  and  the  party  appealing  has 
an  absolute  right  to  demand  Ite  setflraient, 
which  can  be  enframed  by  mandamus;  bu^ 
when  the  statute  la  disregarded  by  the  party 
seAhig  to  avail  blnudf  ctf  ite  privflegea,  bis 
right  to  demand  a  settlonent  of  the  bill 
becomes  conditional,  and  dependent  upon  bis 
aUlity  to  prove  that  his  negUgoice  Is  im- 
avoldable  or  excusable.  Whether  it  Is  or  not 
is  a  question  to  be  determined  by  the  Judge, 
acting  Judicially,  upon  the  evidence,  and  his 
decision  cannot  be  controlled  by  mandamus 
unless  bis  reftisal  to  act  involves  an  abuse  of 
his  discretionary  powers. 

In  the  case  at  bar  It  le  conceded  that  the 
relator  was  within  the  statute  up  to  the  SOth 
day  of  July,  1893,  and  had  a  right  to  have 
her  bill  settled  by  the  respondent  On  that 
day  the  reccMrd  dlsdoses  that  the  relator  had 
the  bill  and  amendments  filed  with  the  clerk 
of  the  court  This  showed  that  she  Intmded 
to  have  It  presented  to  the  re^ndent  through 
the  avoiue  of  the  dwk's  office.  It  Is  true, 
the  derk  says  tlmt  by  an  und«rstendlng  with 
the  ntburn^  of  the  relator  he  was  not  to 
present  them  to  the  Judge.  This,  however, 
we  think  has  no  bearing  upon  the  question. 
The  clerk  bad  received  and  filed  the  papers 
In  his  office,  and,  having  dime  so,  Us  dnty 
In  relation  to  them  was  dear  under  the  law, 
BO  long  ns  they  remained  In  hla  custody. 
But.  it  appears  that  shortly  aftmrards  (the 
exact  time  Is  not  shown)  the  same  attorney 
who  had  left  them  in  the  clerk's  office  came 
and  demanded  them,  and  they  were  mre- 
reoAenA  to  him  by  the  clerk.  The  Intoitlon 
of  the  attorn^  of  the  relator  to  retom  them 
was  shown  by  the  giving  of  a  rec^t  It  Is 
not  an  nncommoo  nonirreace  for  attorneys 
to  take  out  of  the  office  of  the  do-k  of  the 
court  papers  i>ertelnlng  to  actions  and  pro* 
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ceedlngs  pending  before  It.  It  Is  a  great  con- 
venience to  be  allowed  to  do  so,  and  no  re- 
flection of  dishonor  can  be  cast  apon  elth^ 
for  so  doing,  for  vrb«a  tbfs  is  done  It  is  well 
understood  tbat  Bncb  removal  Is  not  a  taking 
from  the  possession  of  the  derk,  but  the  pos- 
session of  the  attorney  Is  the  possession  of 
the  clerk.  A  paper  once  filed  with  the  clerk, 
pertaining  to  an  action  then  pending,  is  a 
part  of  tbat  action,  and  all  parties  interested 
In  the  action  have  a  rlgbt  to  know  Its  con- 
tents whenever  they  may  wish  to  do  so. 
These  acts  upon  the  part  of  the  attwney  for 
the  rdator  clearly  evidence  the  fact  that  he 
Intended  to  act  under  the  second  mode  of 
firocedure,  as  provided  In  the  statute  for  the 
settlement  of  the  bill  and  Its  amoidmentB, 
vis.  through  the  chann^  of  the  d^k's  office. 
We  do  not  understand  tbat  th&te  Is  anything 
more  for  a  party  to  do,  or  that  he  can  do. 
Prom  the  time  the  bill  Is  so  left  in  the  bauds 
of  the  clerk  until  It  is  presented  to  the  judge 
by  the  derk,  the  party  seeking  the  settle- 
ment has  no  statutory  duty  to  perform,  and 
tor  any  dereliction  of  du^  on  the  part  of 
the  clerk  in  doing  so  he  is  not  answerable, 
nor  should  he  be  deprived  of  any  right  by 
any  nonaction  on  the  part  of  the  clerk.  The 
statute  says  the  cl^rk  most  Immediately  de- 
liver the  bill,  etc,  to  the  Judge,  if  In  the 
coanty,  and.  If  the  Judge  be  absmt  from 
the  county,  must  upon  written  notice  for- 
ward them  by  mail  or  other  safe  channel; 
if  not  ttms  fwmurded,  the  clerk  must  dellvw 
them  to  the  judge  immediately  aftra-  his  re- 
turn to  the  county. 

It  Is  attempted  to  show  that  the  Judge  waa 
alwent  from  the  county  at  tiie  time  the  pa- 
pers were  first  recdred  from  the  attorney 
(or  Uie  rdator,  and  that  be  baa  remained  ab> 
sent  eror  slno^  and  thereby  the  derk  did 
patana  all  the  duty  required  of  bim.  This 
may  all  be  true,  yet  the  presumption  arising 
tram  ttte  fact  tbat  tbere  was  to  be  a  aesskm 
of  tbe  drcott  court  over  whldi  the  Judge  was 
to  iweslde,  to  be  held  In  that  cotmty,  com- 
mendng  on  tbe  first  Tuesday  of  December, 
would  seem  to  cast  some  doubt  upon  tbe  as* 
siumptlMi  oC  this  flact  But,  be  tbat  as  it 
may.  the  bill  and  Its  amendments  were  con* 
BtructlTdy,  If  not  actoally.  In  the  possession 
of  the  d^  from  July  80,  1892,  until  one 
ef  the  first  days  of  February.  1803.  If  at 
any  time  during  this  pntod  they  were  out  o£ 
his  actual  poasesdm.  It  was  by  his  permls< 
sion;  and.  by  his  taUng  a  receipt  for  tbem 
from  tbe  party  to  whom  they  were  delivered, 
it  dearly  showed  tbat  the  derk  Intended  to 
and  SiA  1u9p  tradi  at  them,  so  tbat  at  any 
time  he  ootild  call  for  them.  The  absence  of 
tbe  Judge  or  the  removal  of  the  papers  from 
tbe  d^*8  ofllee^  undw  all  tbe  drcnmstancea 
of  the  case,  cannot  operate  to  tbe  detriment 
of  the  r^tor,  and  In  our  view  does  not  di- 
vest the  Jodge  of  hla  Jurisdiction  to  act  upon 
them.  In  an  (tf  <he  ivoceedlngs  on  the  part 
ot  the  relator  or  her  attorneys,  from  the 
time  of  tbe  flrat  extensltm  of  time  In  which 


to  prepare  a  draft  of  tbe  proposed  bQl.  sbe^ 
through  ber  counsel,  hAs  done  all  the  law 
requh*es  her  to  do  to  entitle  her  to  a  settle- 
ment of  the  bill. 

It  appears  from  the  petition,  and  la  not 
denied  by  the  respondent  In  his  answer,  that 
on  March  7th  the  counsel  for  relator  caused 
said  bill  and  amendments  to  be  forwarded 
to  the  resp<md«it  at  Flandrau,  within  his 
circuit,  and  then  and  there  called  his  atten- 
tion to  the  same,  and  requested  htm  to  set- 
tle or  fix  a  time  and  place  tor  the  settlement 
of  tbe  same.  This  tbe  respondent  declined 
to  do,  giving,  as  a  reason  tor  such  refusal  to 
act,  that  he  had  no  Jurisdiction  over  the 
matter.  We  are  of  the  opinion  that  the  re- 
spondent todc  an  oroneous  view  to  his 
Jurisdiction  over  the  proceedings  to  settle  the 
biU.  Tbe  UU  and  amendments  having  l>een 
dtily  deUvered  to  tbe  d^k  for  the  judge, 
the  jurisdiction  of  tbe  Judge  to  setUe  the 
same  continues  nntii  It  Is  settled  or  Is  with- 
drawn by  tbe  omsent  ot  tbe  parties,  and  the 
detk'a  todorsement  hereon  cancded.  The 
clerk  cannot,  by  a  failure  to  present  the  blU 
and  amendments  to  the  Judge,  nor  the  judge'a 
delay  or  failure  to  setUe  the  same,  deprive 
the  rdator  of  h«  legal  right  to  have  the  bill 
settled.  The  respoiulent  was  evidently  of  tbe 
opinion  that  a  furUi»  order  extmdlng  tbe 
time  to  setOe  the  Ull  was  necessary  to  con- 
ttnne  bis  Jurisdiction  over  the  same;  but.  In 
oat  view  of  tbe  statute,  no  such  order  was 
necessary  after  the  bill  and  amendments 
wwe  dellTOred  to  the  derk  fbr  the  Judge; 
Thsit  act  bdng  done  within  time,  the  Juzla- 
dtctkm  of  the  Judge  continued  without  fnr> 
ther  wier.  Here  delay  In  presentinc  the  bill 
and  ammdmoits  to  the  Judge  by  the  derk^ 
or  the  omIsslMi  of  counsd  for  relator  to  re- 
Quest  the  derk  In  writing  to  forward  the 
same  to  the  Judge,  did  not  cq^nate  to  divest 
the  Judge  of  bla  Jurisdiction  over  tbe  settle^ 
ment  of  the  bill.  Such  delay  should,  We 
think,  be  invsnmed  to  be  wlQi  the  consent  ot 
both  parties,  as  elthw  party  Is  anthwlied  by 
the  statute  to  take  tbe  necessary  steps  to  se> 
cure  a  ^nmpt  settlement  of  the  bUL  We  are 
of  tbe  (Vlnlon  that  tbe  facts  dSadosed  by  the 
reowd  Justify  this  court  In  assuming  that 
dnce  July  8.  1892,  tbe  bill  of  exceptions  and 
amendmorts  have  at  all  times  been  legally 
In  tbe  possesslcm  of  tbe  d«k  of  the  court, 
and  CMisequently  tbat  tbe  Jmisdlctkin  of  tbe 
Jodge  over  the  same  has  been  ccmtlnued; 
tbat  he  has  now  Jnrls^ctlon  to  settie  tbe 
same;  and  that  the  relator  has  a  legal  right 
to  have  the  same  settled.  It  Is  therefore  w- 
dcred  that  tbe  writ  of  mandamus  Issue  aa 
ivayed  for. 

KBLLAM.  X,  (dissenting.)  Accepting  the 
allegations  of  the  petition  as  true.  I  think  tbe 
writ  ougbt  not  to  issue.  I  entirely  agree 
with  tbe  theory  of  tbe  (pinion  tiut  the  conn- 
ed of  the  relator  might  have  pursued  either 
one  of  two  methods  of  {ffocedure  tot  tbe  set- 
tlemmt  of  the  bllL    Section  5083  seems  rery 
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plain,  and  I  will  amime  that  ttiey  bad  cm- 
eistently  pursued  tbe  second  meUiod  up  to 
the  Sth  dn7  of  Fetooary,  1893.  They  bad 
then  done  all  that  was  required  of  them, 
aud  might  rely  upon  the  clerk  and  judge 
each  performing  bla  farther  duty  und»  such 
statute.  The  delay  of  either  to  act  would 
not  affect  the  relator's,  right  to  bare  the  bill 
settled  by  that  method,  so  long  as  they  al- 
lowed ttuit  procedure  to  take  Its  coarse.  But 
tbe  bill  and  amendments  being  still  in  tbe 
hands  of  the  clwk  far  tbe  Judge,  r^tw*s 
counsel  could  not  resume  control  of  them, 
and  proceed  by  notice  uaier  tbe  first  method, 
without  thweby  abandoning  tbebr  proceeding 
imdor  tbe  second  method.  They  could  not 
avail  thenudTCS  of  both  methods  at  the 
spme  time.  Tbey  are  not  co-operatlTe.  Jd 
the  petition  It  is  afflrmattTdy  and  distlnctlTe- 
ly  alleged  that  on  ttw  said  Sth  day  ot  Feb- 
ruary relator's  counsel  sored  notice  on  the 
adverse  party  that  tbey  tbemsdvas  would 
present  tbe  bill  to  the  Judge  fw  aetUament 
at  a  time  named,  and  in  a  county  otbw  than 
that  of  the  clerk  to  whom  the  papas  bad 
originally  been  delimed.  This  is  just  what 
.they  might  do  in  pursnanoa  of  tbe  first  metb- 
od,  but  what  tbey  could  not  do  under  the 
second,  and  which  was  entlrdy  Incondstont 
therewith.  Wh&k  they  gave  aueb  notice 
they  clearly  abandoned  their  proceeding  un- 
der the  second  method.  In  tbe  opinion  it 
Is  said  that  on  the  7tb  day  of  March  tbe  bill 
aud  amendmeats  were  inesented  to  tbe 
Judge  with  a  request  tbat;  It  be  settled  and 
signed,  which  he  declined  to  do;  but  the  re- 
lator's petition,  which  Is  the  foundation  up- 
on which  the  writ  must  Issue,  clearly  ataites 
bow  the  bill  came  to  be  then  and  there  pre- 
sented. It  was  not  through  Its  d^lvery  to 
tbe  clerk  for  the  Judge,  but  under  a  five 
days*  notice  of  tbe  time  and  place,  given  by 
relator's  counsel  to  tbe  adverse  party.  It 
la  true,  there  Is  a  dispute  as  to  this  fact  the 
petition  afllrmlng,  and  a  counter  affldavlt 
denying,  that  such  notice  was  given.  But 
the  petition  states  tbe  facts  upon  which  re- 
lator bases  his  right  to  the  writ.  It  must 
set  forth  a  state  of  facts  wblch  undor  tbe 
law  clearly  Imposes  tbe  duty,  the  perform- 
ance of  which  is  sought  to  be  compelled. 
It  is  like  a  complaint  It  must  show  a  pri- 
ma facie  case.  It  must  set  forth  a  cause 
of  action.  If  it  do  not,  she  cannot  under  It, 
claim  tbe  rdlef  which  other  facts  might  en- 
title her  ta  If  tbe  statements  or  allega- 
tlonR  of  the  petition  are  in  any  respect 
against  ber,  why  are  they  not  to  such  ex- 
tent, admissions  of  reco^.  and  conclusive 
against  her?  It  Is  very  evident  ft-om  sll  tbe 
papers  that  so  far  as  the  matter  of  the  set- 
tlement of  this  bill  was  brought  to  tbe  at- 
teutlor  of  the  Judge  at  all,  it  was  bis  nnder- 
standlng  that  It  wau  by  virtue  of  relator's 
notice  to  tbe  adverse  party,  for  he  declined 
to  act  on  the  ground  that  the  bill  was  not 
presented  In  time.  Ue  could  not,  and  pre- 
sumably would  not,  have  made  this  objec- 


tion if  be  bad  received  them  from  the  derfc. 
for  bla  action  under  the  second  plan  ot  pro- 
cedure, 08  prescribed  in  said  section  B0B3, 
for  under  that  provlsitm  his  dn^  would  have 
been  plain,  and  tbe  question  <tf  time  would 
not  have  been  involved.  VU^bt  In  line  with 
this  thought  explaining,  and.  as  it  seems  to 
me,  fully  Justifying,  tbe  nonaction  by  the 
Jndge^  which  Is  made  tbe  ground  fbr  the  Is- 
suance oC  this  writ  is  the  statement  of  Ibe 
opinion  that  It  does  not  appear  that  fbe  deA 
ev«  ivesented  the  proposed  MU  and  amend- 
ments to  the  judge,  or  that  he  bad  any  knowl- 
edge that  they  bad  been  ao  delivoed  to  the 
clerk  His  duty  to  take  tbe  first  st^  to- 
wards settling  the  Ull  commenced  only 
•*when  received  from  tbe  clerk."  How,  then, 
does  It  appear  that  he  is  refusing  to  dis- 
cbarge a  duty  Imposed  by  law  upon  him? 
I  think  we  ought  not  to  require  the  Judge 
to  settte  the  Mil  by  virtue  of  the  proceedings 
nnder  the  second  of  these  statute^  methods, 
fW  mcb  proceedings  were  abandimed  before 
any  duty  of  tbe  Judge  attached,  and  for  the 
further  reoson  that  It  does  not  appear  that 
the  conditions  have  evor  been  fulfilled,  which 
under  tbe  statute  require  any  action  on  bis 
part,  undor  aaid  second  procedure;  nor 
ought  we  to  require  It  on  account  of  tbe  no- 
tice of  rdator's  attorneys  to  tbe  adverse 
party,  for  auch  notice  was  confessedly  not  la 
tlma 


RANDALL  et  al.  v.  BUBK  TP.,  OF  MINNE- 
HAHA OOUNTY.  et  al. 
(Supreme  Oourt  of  Soutb  Dakota.    Nov.  24, 
1886.) 

TbWVSatF  fiODSDAKIBS  —  RbbUBVBV  —  TRIAL  BV 

CoOHT*- AnsAii— BsviBW— FHaBOHmoirs— Kv  I- 

DBHCB. 

1.  A  Btlpniation  made  on  the  trial  of  a 
ease  before  the  court,  la  a  cause  properly  tria- 
ble the  court  that  the  only  issae  to  be  tried 
and  determined  IV  the  court  is  whether  or  not  a 
certain  specified  reaarrey  was  mode  in  accord- 
ance with  the  goTernment  aorvey,  and  that  no 
objection  will  be  made  to  the  ■omcienc7  of  the 
complaint  or  the  jartsdictlon  of  the  court -and 
that  judgment  may  be  rendered  by  tbe  court 
In  favor  of  the  pt^ty  It  finds  entlUed  thereto, 
does  not  constltate  a  submission  of  the  case 
to  arbitration,  but  only  has  the  effect  of  limit- 
ing tbe  iunes  to  be  tried. 

2.  When  the  only  issue  tried  by  the  conrt 
was  aa  to  whether  or  not  a  certain  survey  cor- 
responded with  tbe  orlslnal  gowmment  survey, 
the  speciflcations  in  the  atatMooit  as  to  the 
particulars  in  which  .the  evidence  was  Inaufii- 
cient  to  justify  the  findings  are  stated  as:  (I» 
It  appears  from  the  evidence  that  the  resurvey 
was  not  made  in  accordance  with  the  wlglORl 
survey;  (2)  It  appears  from  the  evidence  that 
the  corners  of  the  sections  and  quarts  sections, 
of  Bark  township,  aa  established  by  the  resur- 
vey,  do  not  correspond  with  the  original  govern- 
ment corners,  ueld  saffldent^  under  tbe  facts 
of  this  case.    Kellam,  J.,  lUssenting. 

3.  This  court  will  presume,  in  the  absence 
of  a  "further  or  additional  abstract,"  that  ell 
the  evidence  material  to  the  qnestlons  present- 
ed to  the  court,  contained  in  the  bill  of  excep- 
tions or  statement,  is  incoriK>rated  into  the  ab- 
stract, and  that  the  bill  of  exceptions  tx  stato- 
ment  contains  aH  the  evidence  the  partlea  or 
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tha  trial  conit  deemed  material  or  eSBential  to 
a  proper  dc^wmlnatton  of  the  qnestloDa  pre- 
sented br  the  gpedfications  of  error  contained 
in  the  bul  of  exc^tioQB  or  etatement. 

4.  The  last  clause  of  secdoii  623T,  Gmap. 
Laws,  whidi  prides  that  "any  qtieation  of 
tmet  or  of  law  decided  apoa  trials  br  tlie  court 
or  1^  ref««e,  may  be  reviewed  wben  ezceu- 
tioQs  to  the  findings  of  fact  have  been  duly 
taken  by  ^ther  party  and  retamed,"  requires 
this  coort,  in  a  cause  tried  by  a  coart  or  ref- 
eree, to  review  the  questions  of  fact,  as  well  as 
law,  where  premier  receptions  have  been  taken 
la  the  court  oektw. 

5.  On  such  review  of  the  evidence,  this 
court  will  presume  that  the  decision  of  the  ti-lul 
court  or  referee  upon  the  weight  of  such  evi- 
dence is  correct;  and  It  is  only  when  thfs  court 
is  satisfied  tliat  there  is  a  clear  preponderance 
of  the  evidence  against  such  decision  ttiat  mich 
IH^nmption  wUl  oe  overcome,  and  the  decision 
of  the  trial  court  or  referee  reversed. 

6.  The  rale  Is  well  settled  that  on  a  reser- 
ve of  land  originally  belixiginK  to  the  Unite<1 
States,  and  wUch  it  nas  caused  id  be  surveytnl 
under  Its  authority,  such  resnrvey  must  follow 
the  boundaries  and  monuments,  as  run  and 
made  by  the  original  government  survey,  if  the 
monuments  placed  by  the  govemm«>iir,  in  mak- 
ing the  survey,  to  indicate  the  section  comers 
and  quarter  section  posts,  can  be  foniid,  ur  the 

Silaces  where  they  were  originally  placed  can  be 
ilentified. 

7.  The  evidence  in  this  case  reviewed,  and 
the  coDcluiriou  arrived  ut  by  the  court  that 
th««  was  a  clear  preponderance  of  rhe  evi- 
dence against  the  findings  of  the  court  lielow, 
which  found  that  the  resurvcy  was  in  accord- 
anco  with  the  original  government  survey,  and 
the  decision  of  the  court  below  Is  reversed. 

(Syllabus  1^  the  Court.) 

Appeal  from  circuit  court,  Minnehaha  coun- 
ty; p.  R.  Aiken,  Judge. 

Action  by  Polina  Randall  and  others 
ngalnat  the  township  of  Burlc,  In  Klnnehaha 
county,  and  others,  for  nu  injunction.  There 
was  Judgment  for  def^dants,  from  which, 
and  an  order  denying  a  new  trial,  plalntUts 
appeal.  Reversed. 

Ball^  &  Voorhees  and  Wlnsor  &  Kltt- 
redge,  for  appellants.  Keith  &  Bates,  for  re- 
spondents. 

CORSON.  J.  This  was  an  action  to  en- 
join the  defendants  from  laying  out  and 
opening  certain  highways  along  section  lines 
in  Bnrk  township,  In  said  county,  under 
a  resurvey  of  said  township  In  1887-S8  by 
<me  B.  H.  Van  Antwerp,  deputy  county  sur- 
veyor of  said  Minnehaha  county.  Judgment 
for  defendanta  A  motion  for  a  new  trial 
was  made  and  OTerruled,  and  the  plaintiffs 
appealed  from  the  Judgment  and  order. 

1.  On  tbe  trial  of  the  case,  the  following 
stipulation  was  entered  into  by  tbe  counsel 
of  the  req;)eetlve  parties:  "It  is  stipulated 
and  agreed.  In  open  court,  by  and  between 
the  parties  to  this  action,  that  the  only  Issue 
to  be  tried  and  determined  by  the  court 
is  whether  the  survey  made  by  B.  H.  Van 
Antwerp,  deputy  county  surveyor  of  Minne- 
haha county,  of  tbe  line  in  Burk  township,  In 
the  ye&r  1887,  is  In  accordance  with  tbe  gov- 
ernment survey  thereof,  and  that  no  objec- 
tion wlU  be  made  to  the  sufBciency  of  the 
complaint  toi  MM  porpose,  or  to  the  Jurls- 


dictlcm  of  the  court  It  is  further  stipu- 
lated and  agreed  that,  If  the  court  finds  said 
survey  by  B.  H.  Van  Antwerp  to  be  in  ac- 
cordance with  the  government  survey,  he 
shall  render  Judgment  for  the  defendant, 
and.  if  he  finds  It  Is  not  In  accordance  with 
the  government  siurvey,  he  shall  render  Judg- 
ment for  the  platnttfCs."  The  learned  coun- 
sel for  the  reiq^ndents  contends  that  the 
stipulation  amounts  to  a  submission  to  ar- 
bitration; that  the  decision  of  the  Judge 
was  final,  and  no  appeal  will  lie  therefrom, 
there  being  no  agreement  In  the  stipulation 
providing  for  an  appeal  by  either  party. 
But  we  are  of  the  opinion  that  this  Tiew 
of  the  agreement  cannot  be  sustained.  Tbe 
action  was  an  equitable  one,  that  was  prop- 
erly tried  by  the  court  without  the  interven- 
tion of  a  Jury;  and  the  effect  of  the  stipula- 
tion. In  our  view,  was  to  waive  all  technical 
questions,  and  try  the  case  upon  the  merits 
alone.  That  this  was  the  object  clearly  ap- 
pears from  the  language  of  the  stipulation. 
It  Is  first  stipulated  th&t  the  only  Issue  to  be 
"tried  and  determined  by  tbe  court  Is"  as 
to  the  survey,  and,  second,  "that  no  obJecticHi 
will  be  made  to  the  sufficiency  of  the  com- 
plaint for  said  purpose,  or  to  the  Jurisdiction 
of  the  court"  This  language  clearly  Indi- 
cates that  It  was  the  court  that  was  to  try 
the  esse,  and  render  the  Judgmrat  No  In- 
timatlcm  is  contained  In  the  agreement  of 
any  Intention  to  ccxistitute  the  Judge  an  ar- 
bitrator, or  to  take  the  case  from  the  court; 
but,  on  the  contrary,  "all  objections  to  the 
jurisdiction  of  the  court"  were  waived,  and 
the  court  was  required  to  rend^  Judgment 
not  the  Judge,  as  referee  or  arbitrator.  As 
It  was  the  court  that  was  properly  trying  the 
case  without  the  intervoitlon  of  a  Jury,  we 
fail  to  see  anything  In  the  stipulation  in- 
consistent with  his  continuing  the  trial  as 
a  court,  and  rendering  Judgment  as  a  court 
The  cases  from  Pennsylvania  cited  by  the 
learned  counsel  for  respondents  were  com- 
mon-law actions  proper^  triable  by  a  Jury. 
In  the  case  of  Gwynn  v.  O'Hem,  72  Pa.  St 
29,  the  action  was  on  trial  before  a  Jury 
when  the  stipulation  was  made,  and  there- 
upon the  Jury  was  discharged,  and  the  Judge 
decided  tbe  case  at  his  chambers,  rendering 
an  opinion,  but  no  Judgment  The  stipula- 
tion was  that  tbe  "court  shall  take  the  pa- 
pers and  evidence  offered  In  the  case  to  his 
chtinilicrs,  *  •  «  auil  shnil  determine  all 
questions  of  law  and  fact  arising  In  the 
case,'  •  *  *  and  the  court  shall  file  an 
opinion,"  etc.  The  supreme  court  says:  "At 
the  conclusion  of  the  trial  of  the  cause  be- 
low, the  counsel  chose  to  take  the  case  from 
the  Jury,  by  agreeing  that  the  judge  should 
take  the  papers  and  evidence  given  in  the 
case  to  his  chambers.  *  •  *  This  was 
nothing  but  a  reference  of  the  facts,  as  well 
as  the  taw,  to  the  Judge,  as  an  arbitrator." 
The  court  further  says  that  "It  was  no  longer 
a  trial  in  due  course  of  law,  with  the  remedy 
by  exceptions  to  the  charge  or  wrtt  at  wror. 
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There  was  no  charge  to  be  excepted  to,  and 
no  verdict  In  Its  place,  there  was  merely 
an  opinion  of  the  court  npon  the  fucts,  with- 
out even  the  reserratton  of  the  right  to 
except  luid  to  sue  out  ji  writ  ot  error."  In 
Hughes'  Adm'r  v.  Peaslee,  50  Pa.  St  267, 
the  stipulation  was  that  the  case  be  sub- 
mitted to  "his  honor,  Judge  Graham,  upon 
the  depositions  and  admitted  facts;  he  to 
rend^  such  Judgment  thereon  as  he  shall 
deem  right  and  proper."  This  was  also  a 
common-law  action  properly  triable  by  a 
Jury.  It  is  contended  by  the  learned  coun- 
sel for  the  appdlanta  that,  under  the  ccm* 
Btitutlon  and  laws  of  Pennsylvania,  courts 
are  not  authorized  **to  Impair  the  rights  of 
trial  by  Jury,  or  to  dispense  with  or  to  sup- 
ply the  use  of  any  form  of  proceeding  which 
shall  be  made  necessary  by  any  act  of  as- 
sembly," and  that  no  prorlslon  la  made  by 
law  for  the  trial  of  common-law  actions, 
except  by  a  Jury.  The  opinion  of  the  court 
In  Owynn  t.  O'Hem,  supra,  would  seem  to 
Indicate  that  such  was  the  fact.  But, 
whether  such  la  the  fact  or  not,  the  cases  are 
not  sufficiently  analogous  to  the  case  at  bar 
as  to  hare  much  weight  In  Its  determination. 
In  Walworth  Co.  Banik  v.  Farmers*  Loan  & 
Truat  Co..  22  Wis.  222,  the  stipulation  was 
"that  the  action  be  referred  to  Hon.  Wm.  P. 
Lyon,  as  sole  referee."  It  could  not  reasona- 
bly be  claimed  that  this  was  other  than  a 
reference,  as  It  was  made  to  an  individual 
by  name,  as  "referee."  We  are  of  the  opin- 
ion that  in  the  case  at  bar  the  stipulation 
had  only  the  effect  to  limit  the  issues  to 
be  determined  by  the  court,  and  to  elimi- 
nate from  the  case  all  technical  objectl<MU 
to  the  proceeding. 

2.  The  counsel  for  the  respondents  further 
contend  that  the  question  of  the  Insuffliclency 
of  the  evidence  to  Justify  the  decision  Is  not 
properly  before  this  court,  and  cannot  be 
considered  by  it,  for  the  reason  that  the  ap- 
pellants have  not,  either  In  their  notice  of 
intoitlon  to  move  for  a  new  trial,  or  in  their 
bill  of  aceptlons.  specified  the  piurticulars  In 
which  the  evidence  Is  claimed  to  be  insuffl* 
dent  In  the  bill  of  exceptions,  the  appel- 
lants' spedflcatlon  of  the  Insufficiency  of  the 
evidence  is  as  follows:  "(1)  It  appears  from 
the  evidence  that  the  Van  Antwerp  survey 
was  not  made  In  accordance  with  the  original 
government  survey  of  Burk  township.  (2) 
It  appears  from  the  evidence  that  the  comers 
of  the  sections  and  quarter  Bectlons  In  Burk 
township,  as  established  by  the  Van '  Ant- 
werp survey,  do  not  correspond  with  the 
original  government  comers."  The  object  of 
the  specifications  In  the  notice  of  Intention, 
bill  of  exceptions,  <h*  statement  Is  to  In- 
form the  opposing  party  in  what  respect  the 
ai-ipeallng  party  deem?  the  evidence  lusuffl- 
cient,  that  the  opposing  party  may  see  that 
all  the  evidence  he  deems  necessary  or  ma- 
t^al  upon  the  point  suggested  may  be  in- 
ccrporated  into  the  bill  of  exceptions,  and 
that  counsel  may  be  properly  prepared  to 


discuss  the  questions  presented,  and  the  court 
properly  advised  of  the  nature  of  the  ques- 
tions to  be  considered  and  decided.  There- 
fore, when  the  specifications  are  sufBdent  to 
accomplish  these  purposes,  we  thlnk-they  are 
sufficient  lu  the  case  at  bar,  substantially 
the  only  question  submitted  to  the  trial  court 
was,  did  the  surveyor,  lu  hla  resurvey  of  Burk 
township,  follow  the  government  survey,  or 
did  he  establish  new  and  different  comers 
from  those  establliOied  by  the  original  gov- 
ernment survey?  We  are  of  the  opinion  that 
the  specifications  in  the  bill  oi  exceptions 
are  as  full  and  specific  as  the  nature  of  the 
case  admitted  of,  and  are  sufficient. 

3.  Counsel  for  the  reapondenta  further  con- 
tend that  the  abstract  does  not  state  that 
the  evidence  therein  Is  all  the  evidence  upon 
which  the  case  was  heard,  or  that  it  con- 
tains all  the  evidence  set  out  in  the  bUl  of 
exceptions.  If  the  abstract  does  not  c<mtaln 
all  the  evidence  set  out  in  the  bill  of  ex- 
ceptions deemed  necessary  by  the  opposlng- 
party  to  fairly  present  the  case,  this  could 
have  been  supplied  by  the  respondents  by  a 
further  or  additional  abstract  as  they  might 
deem  necessary,  under  rule  13  of  this  court 
This  court  has  recently  held,  in  the  case  of 
Holoomb  V.  Kellher,  64  N.  W.  Rep.  635,  that 
nnder  the  practice  in  this  state  It  is  not 
necessary  to  set  out  all  the  evidence  a^ven 
at  the  trial,  in  a  bill  of  exceptions  <h-  state- 
ment, but  only  80  much  thereof  as  may  be 
necessary  to  present  the  exception  as  to  Qie 
sufficiency  of  the  evidence  upon  the  spedflca- 
tlons  In  the  notice  of  intention,  bill  of  ex- 
ceptions, or  statement  There  may  be  other 
evidence  In  the  case  entirely  unnecessary,  as 
not  bearing  upon  the  questions  presented, 
and  hence  should  be  omitted  from  the  bill 
of  exceptions.  Hence,  the  trial  court  could 
not  certify  that  such  a  bill  of  exceptions  or 
statement  contained  all  the  evidence  in  the 
case,  and  the  abstract  could  not  truthfully 
state  that  all  the  evidence  In  the  case  was 
contained  therein.  Hidden  v.  Jordan,  28  Gal. 
312.  This  court  will  presume,  in  the  absence 
of  a  "further  or  additional  abstract"  that  all 
the  evidence  material  to  the  questions  pre- 
B(*nted  to  this  court,  contained  in  the  bill  of 
exceptions  or  statement  is  incorporated  into 
the  abstract,  and  that  the  bill  of  exceptions 
or  statement  contains  all  the  evidence  the 
parties  deemed  essential  to  a  pn^r  deter- 
mination of  the  questions  presented  by  the 
specifications  containd  In  the  bill  of  excep- 
tions or  statement  The  sections  of  our  stat- 
ute rating  to  bills  of  exceptions  and  state- 
ments are  substantially  the  same  as  those 
contained  In  the  OalifMrnia  Oode,  and  will 
be  presumed  to  have  been  adopted  with  the 
constmctlon  placed  upon  them  1^  the  courts 
of  that  state. 

4.  Counsel  for  respondents  also  contend 
that  it  Is  sufficient  for  the  purposes  of  this 
case,  to  show  that  there  la  a  substantial  con- 
flict in  the  evidence  as  the  rule  tei  that 
where  there  is  nich  a  conflict  the  appellate 
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court  TilU  Dot  disturb  the  findings  of  the 
court  bd^ow.  In  this  contention  the  learned 
counsel  hare  evidently  overlooked  the  change 
made  in  the  practice  act  of  this  state  by  the 
ammdments  of  1SS7.  By  the  last  clause  of 
section  24,  c.  30,  of  the  Laws  of  that  year, 
(now  section  5237,  Comp.  Laws,)  it  Is  pro- 
vided that  "any  questions  of  fact  or  of  law 
decided  upon  trials  by  the  court  or  by  ref- 
eree, may  be  reviewed  when  exceptions  to 
the  flndingH  of  facts  liave  been  duly  taken 
by  either  party  and  returned."  The  chap- 
ter  was  copied  snbstantially  from  the  stat- 
utes of  Wisconsin,  where  the  provision  quot- 
ed has  been  in  force  since  1860.  This  pro- 
vision was  construed  by  the  supreme  court 
of  that  state  in  Snyder  v.  Wright,  13  Wis. 
689;  'but  tbe  construction  given  to  It  is  so 
d«ftr]y  stated  by  Oole,  J.,  In  Fisher  v.  Trust 
Ca,  21  Wis.  78,  we  q^ote  tnm  ttiat  opinion. 
Tbe  oonrt  says:  "This  cause  was  tried  be- 
fbre  a  referee;  and  therefore  it  becomes  our 
doty,  imdeF  section  16.  c.  204.  Laws  1860,  to 
examine  the  testimony,  and  to  dedde  ques- 
tions of  fact  according  to  the  we^tat  of  evi- 
dence. It  is  very  obvious  that  this  statute 
has  changed  the  practice  in  this  parti cular, 
^ce,  before  its  adoption^  It  was  a  fiuniliaT 
and  well-settled  rule  that  the  appellate  court 
would  not  disturb  the  flndlngr  ffif  a  referee 
or  a  jnds^  In  common-law  aetlons,  upon 
qoestions  of  fact,  upon  mere  preponderance 
at  ttaOmoaj.  Bat  the  law  now  reqnlres,  In 
eases  tried  1^  the  oonrt  or  by  a  referee,  that 
tUs  conrt  ahonld  review  qoesttona  of  fact, 
as  wcH  as  of  law,  decided  by  the  court  or 
refeiee,  where  proper  exceptions  have  been 
takoL  See  the  case  of  Eteyder  ▼.  Wright  18 
"WiB.  689."  TbB  legUOature  of  the  late  Ua- 
rit(»7,  baring  incorporated  the  provisions  ot 
the  sUtote  of  that  state  Into  tbe  law  of  this 
tMiltory  subsequently  to  those  decisions,  Is 
imsamed  to  have  adopted  it  with  the  conr 
Btrnetloii  ^aced  upon  It  by  the  highest  oourt 
of  that  stat&  Hie  rule  laid  down  ^  Mr. 
Jnstlee  CV^  Is  ^bably  a  little  too  broadly 
stated,  as  now  understood  by  that  court. 
It  win  be  noticed  that  the  learned  judge  in 
that  ease  nses  Uie  langnnge,  "to  decide  ques- 
tions of  fact  according  to  tbe  weight  ot  the 
evidence."  This  Is  not  strictly  cnrect,  as 
tUi  court  will  not  dedde  the  case  upon  tbe 
Vdgfat  of  evidence,  as  a  trial  oourt  may  do, 
hnt  win  only  reverse  the  dedston  of  tbe  trial 
coort  where  there  Is  a  clear  preponderancti 
of  evidence  against  the  decision  of  the  court 
bdow.  The  presamption  is  in  terror  of  the 
dedslon  tft  the  trial  oonrt  upon  the  wel^^i 
of  evidence,  which  tbis  conrt  will  respect, 
and  therefore  it  la  only  when  this  conrt  finds 
time  Is  a  <dear  pr^onderance  of  evidence 
agtinst  such  a  decision  that  the  presumption 
above  stated  will  be  overcome.  It  becomes 
onr  doty,  thereftn«,  not  <mly  to  det«vmlne  If 
there  Is  a  substantial  conflict  In  the  evidence, 
bat  to  determine  the  case  iQwn  Uie  weight 
ot  evidence,  baving  On  above  qualification  In 


view.  While  we  may,  as  did  Justice  Dixon 
in  Snyder  v.  Wright,  supra,  deprecate  the 
passage  of  the  law.  It  Is  our  duty  to  follow  it, 
while  It  remains  the  law. 

Having  disposed  of  tbe  preliminary  ques- 
tions, we  now  proceed  to  examine  the  mer- 
its of  the  case,  and  determine  whether  or 
not  the  conclusions  reached  by  the  learned 
circuit  indge  are  against  the  preponderance 
of  the  evidence.  A  brief  statement  of  the 
undisputed  fiicts  may  be  necessary  to  a  full 
nnderatauding  of  the  questions  presented  by 
the  evidence:  In  1862  the  exterior  lines  of 
Burk  township  were  surveyed  imder  the  au- 
thority of  the  United  States,  and  ia  1804 
the  township  was  subdivided  Into  sections 
and  quarter  sections  under  the  same  author- 
ity, but  by  a  different  surveyor.  No  settie- 
ments  appear  to  have  been  made  in  that 
township  until  1872,  and  subsequent  there- 
to. The  township  was  settied  up  slowly, 
and  parties  coDtinned  to  take  claims  tmtll 
1878.  It  seems  that  many  of  the  early  set- 
tles required,  or  at  least  secured,  the  aid 
of  sorveyora.  In  order  to  find  tiie  lines  of 
tracts  on  which  Ihey  wished  to  aettte.  Some 
of  these  surveyws  made  new  mounds  at 
corners  established  by  them  at  different 
times,  as  new  locati(»u  wore  made,  atend- 
Ing  over  a  number  of  years.  H«ioe,  there 
has  arisen  somb  uncertainty  in  tbe  township 
as  to  where  the  original  comora  were  estab- 
liahed  by  the  government  survey  of  tbe  in- 
tolor  lines  of  the  townsMp.  In  view  of 
this  uncfftamty  or  claimed  imcertalnty,  tiie 
trustees  of  Burk  township  In  1887  procured 
a  new  survey  of  tbe  Interior  lines  and  cor- 
ners of  the  town  to  be  made  by  one  Van 
Antwerp,  deputy  county  snrveyor  of  said 
Minnehaha  connty.  In  nmiriiig  this  resnr- 
vey,  and  estaUldUng  tbe  lines  and  onners, 
Van  Antwop  states  be  fidlowed  tbe  orig- 
inal field  notes  as  to  courses  and  distances, 
and  that  be  was  unable  to  find  wltiiln  tlie 
townebip  any  of  tiie  old  ort^nal  government 
mounda  By  his  resiu'vey,  tbe  corners  es- 
taUlsbed  by  blm  were  In  mai^  Instance* 
from  10  to  20'fod8  distant,  northwesterly  or 
southwesteriy.  tnm  the  old  government  cor- 
ners as  dalmed  by  some  of  the  settlers, 
and  which  some  of  tbe  settles  bare  regard- 
ed as  tbe  tme  comers  for  many  years.  As 
will  be  readily  seen,  sudi  a  change  of  lines 
and  owners  vronld  make  necessary  a  change 
In  Oie  section  line  highways,  and  In  other 
respects  make  a  material  change  In  the 
quantity  of  land  claimed  by  different  par- 
ties; some  getting  less,  and  some  more,  tban 
the  area  originally  claimed  by  them.  The 
rule  is  well  settled  that  In  a  resorvey  of 
land  originally  belongiug  to  the  United 
States,  and  which  it  has  daused  to  be  snr- 
veyed  mider  Its  autbwlty,  such  resurvey 
must  conform  to  the  survey  made  under  the 
authtnity  of  tiie  government.  If  the  mounds 
and  comers  of  tbe  original  goverumeut  sur- 
vey can  be  Identified.  In  Ameson  t.  Spawn, 


Digitized  by 


8 


NOBTHWESTERN  EEPORTER,  Vol.  57. 


(S.  D. 


4Si  N.  W.  Rep.  1066.  this  oonrt  said:  "It 
the  stakes  and  monuments  placed  by  the 
goverament  in  making  the  survey  to  indi- 
cate the  section  corners  and  quarter  section 
poets  can  be  found,  or  the  places  who'o 
they  were  originally  placed  can  be  Identified, 
they  are  to  control  in  all  cases."  And  in 
GUmer  v.  Wallace,  28  Mo.  556,  the  court 
says:  "The  corn^s  established  by  the  orig- 
inal surveyors  under  the  authority  of  the 
United  States  could  not  be  altered,  whether 
properly  placed  or  not;  and  no  error  in 
placing  them  could  be  corrected  by  any  sur- 
vey made  by  Individuals,  or  by  any  sur- 
veyor deriving  bis  authority  from  the  laws 
of  the  state."  See,  also,  Hess  v.  Meyer, 
73  Mlcb.  259,  41  N.  W.  Rep.  422.  In  this 
case,  the  appellant  Insists  that  Van  Aiitwcrp, 
in  maSlng  his  resiirvey,  dlsregai-ded  i-i>eog- 
nized  corners,  boundary  lines,  and  Improvo- 
ments  of  every  kind,  and  made  au  entirely 
new  survey  of  the  int^or  lines  of  tho  wholo 
township.  Respondents  virtually  ndnilttliat 
he  made  an  entirely  new  survey,  but  contend 
that  he  was  Justified  in  so  doing,  as  there 
were  no  original  government  comers  or 
mounds  that  were  established  by  the  govern- 
ment survey  known  to  be  existing  at  the 
time  he  made  his  survey,  except  comers  on 
the  exterlOT  township  lines,  and  thiit  be  was 
compelled  to  miike  the  survey  firom  the  gov- 
ernment field  notes  by  courses  and  distances, 
taking  as  his  initial  point  the  recognized 
southeast  corner  of  the  township.  Mr.  Van 
Antwerp,  In  his  testimony,  gives  a  detailed 
account  of  the  manner  In  wtilch  he  made 
the  surve;',  and  sums  up  the  whoTe  as  fol- 
lows: "When  I  got  through  surveying  that 
township,  It  was  surveyed  according  to  the 
government  survey,  as  shown  by  the  field 
notes.  It  was  surveyed  and  chained  accurate- 
ly in  all  Instances.  The  corners  and  sec- 
tions were  established  by  me  as  correctly 
as  I  could  establish  them,  and  also  the  quar- 
ter sections  through  the  township.  •  •  • 
I  noted  the  quarter  corner  between  sections 
4  and  5  that  was  16  rods  north  and  27  rods 
east  and  there  was  a  mound  there  with  a 
foot  and  a  half  base,  and  six  inches  hli^, 
with  three  pits.  All  that  I  oould  leara  about 
the  mound  was  thvt  they  said  they  bad 
found  It  there,  but  knew  nothing  more  about 
It  It  did  not  have  the  appearance  of  a 
government  mound,  and  Is  not  In  the  place 
called  for  by  the  field  notes,  according  to 
the  government  survey."  Mr.  Van  Antwerp 
also  admits  that  he  did  not  pay  any  atten- 
tion to  the  tbpograpby  of  the  country,  and 
gives  as  a  reason  that  there  were  no  natural 
objects  that  could  constitate  fixed  or  per- 
manent monuments,  the  country  being  gea- 
erally  a  prairie  country.  The  law  of  this 
state  upon  resurveys,  material  to  this  case, 
l8  contained  In  sectkms  691,  693,  694,  Comp. 
Laws,  which  reads  as  follows:  "Sec.  691. 
The  resurvey  and  subdivision  of  lands  by 
all  suTT^ws  shall  be  acoorQing  to  the  laws 


of  the  United  States,  and  the  Instructlona 
Issued  by  the  officers  th^eof  in  charge  of 
the  public  land  sorveys,  in  all  respects." 
"Sec  G03.  The  courses  shall  be  takoa  accord- 
ing to  the  true  meridian,  and  the  variation 
of  the  'magnetic  needle  therefrom  shall  be 
noted,  and  also  when  any  mat^al  change 
therein  ^ail  occur.  Sec.  694.  In  retra<tos 
lines  or  making  any  survey  he  shaU  take 
care  to  observe  and  follow  the  boundaries 
and  monuments  as  run  and  marked  by  the 
original  survey,  but  shall  not  give  undue 
weight  to  partial  and  doubtful  evidences  or 
appearances  of  monliments,  the  recognition 
of  which  shall  require  the  presumption  of 
marked  errors  In  the  original  survey,  and 
he  shall  note  an  exact  description  of  such 
apparent  mcmumentB."  It  is  conclusively 
shown  l^m  the  evidence  of  Mr.  Van  Ant- 
werp that  In  making  the  resurvey,  he  relied 
entirely  upon  the  courses  and  distances  de- 
signated in  the  field  notes  of  the  government 
surveyor,  and  that  he  did  not  establish  the 
comers  by  this  survey  at  any  of  the  points 
except  one,  indicated  by  the  old  mounds, 
claimed  to  be  such  by  the  early  settlers, 
but  as  l)efore  stated,  established  them  from 
ten  to  twenty  rods  therefrom.  Bir.  Van 
Antwerp  also  admits  that  he  paid  no  at- 
tention to  the  topography  of  thb  country,  or 
to  the  courses  and  dlsfances  to  natural  ob- 
jects referred  to  In  the  government  field 
notes  as  existing  near  some  of  the  boundary 
lines  as  originally  surveyed. 

It  Is  contended  by  the  counsd  for  the  re- 
spondents that  he  was  not  required  to  take 
notice  In  his  resurvey  of  these  natural  ob- 
jects, for  the  reason  that  the  law  does  not 
require  the  government  surveyor  to  note 
them  in  the  field  notes,  and  calls  our  atten- 
tion to  section  2395,  subd.  7,  Rev.  St  U.  S., 
which  reads  as  follows;  "Every  surveyor 
shall  note  In  his  field  book  the  true  situation 
of  all  mines,  salt  Ucks,  salt  springs,  and  mill 
seats  which  come  to  his  knowledge;  all  wa- 
ter courses  over  which  the  line  he  runs  may 
pass;  and  also  the  quality  of  the  lands." 
But  section  2399,  in  the  same  chapter,  pro- 
vides as  follows:  "The  printed  manual  of 
Instructions  relating  to  the  public  surveys, 
prepared  at  the  general  land  office,  and  bear* 
Ing  date  February  twenty-second,  eighteen 
hundred  and  fifty-five,  the  Instructions  of 
the  commissioner  of  the  general  land  office, 
and  the  special  Instructions  of  the  surveyor 
general,  when  not  In  oonfllct  with  such  print- 
ed manual,  or  the  tnstmctlons  of  the  com- 
missioner, shall  be  taken  and  be  deemed  to 
be  a  part  of  every  contract  for  surv^ng  the 
public  lands."  These  InstructlonB  are  not  In 
evidence,  but  this  court  must  presume,  we 
think,  that  the  government  surveyor,  tn  mak- 
ing the  original  survey,  followed  the  instruc- 
tions of  the  land  department,  and  that  in 
noting  the  courses  and  distances  to  natural 
objects  along  the  boundary  lines  of  such  sur- 
vey* he  was  acting  in  obedience  to  each  in- 
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gtructlODS.  But,  whether  required  or  not, 
these  references  having  been  made  In  the 
soremment  field  notes,  and  the  sorveror,  In 
maitiwff  his  reanrr^,  helug  required  to  fol- 
low the  boundaries  as  fixed  by  the  gOTcru- 
ment  sorreyor,  we  think  it  was  his  duty  to 
hare  made  the  tests  of  the  boundary  lines 
established  by  him  with  reference  to  these 
natural  objects,  In  order  to  have  enabled  him 
to  follow  the  original  boundary  lines  as  fixed 
by  the  government  surveyw.  These  refer- 
ences to  natural  objects  would  at  least  hare 
demonstrated  the  correctness  or  Incorrectness 
of  boundaries  established  by  him  with  the 
original  iMundarles  as  fixed  by  the  govern- 
ment surveyor.  We  hare  given  the  evld^ce 
In  this  case  very  careful  consideration,  In 
view  of  the  ImpcKtance  of  the  questions  In- 
Tolved.  It  la  very  voluminous,  and  cannot 
be  condensed  sofflclently  to  Insert  it  In  an 
opinion,  as  it  embraces  evidence  as  to  a  great 
number  of  section  and  quarter  section  cor- 
ners of  a  towniddp.  Therefore,  we  shall  not 
attempt,  In  this  c^itnlon,  to  review  it  In  de- 
tail, but  shall  Mily  call  attention  to  some  of 
the  mwe  importuit  facts  dlsctosed  by  anch 
evidence. 

It  Is  In  evidence  and  not  disputed,  that  In 
sorveying  and  subdividing  townships  the  gov- 
ernment survey<»  is  required  to,  and  usually 
does,  establish  a  section  corner  by  a  moudd, 
four  pits,  and  a  stake;  and  a  quarter  sectlou 
comer  by  a  mound,  two  pits,  and  a  stake  or 
post;  the  stakes  or  posts  to  be  properly 
marked,  to  indicate  the  corner  represented. 
A.  court  will  presume,  therefore,  that  sncta 
government  surveyor,  in  the  absence  of  evi- 
dence to  the  contrary,  performed  bis  duty  In 
estabilsbing  such  comers.  That  presumption 
is  strengthened  In  this  case  by  the  evidence 
of  several  witnesses,  wlio,  at  a  very  early 
day,  and  before  the  township  was  settled, 
saw.  In  different  parts  of  the  township, 
mounds,  and,  In  some  instances,  pits  and 
stakes,  some  one  or  more  of  the  stakes  hav- 
ing marks  upon  tbem.  As  early  as  1868-68, 
<>enerlus  rniompscHi  and  Ole  Thompson  testi- 
fy that,  in  passing  over  the  township,  they 
saw  several  of  such  mounds,  with  one  or 
more  pits,  and,  In  some  cases,  four  pits  and 
stakes,  and  were  aide  to  follow  tbem,  In 
making  their  way  over  the  township.  Sev- 
eral of  the  first  settlers  found  mounds  with 
one  or  more  pits  and  one  or  more  stokes  in 
1872.  when  they  went  loto  the  township  to 
kicate  land.  It  is  tme  that  not  many  of  the 
mounds  seemed,  at  that  time,  to  have  four 
pits,  or  even  two  pits,  and  but  a  very  few 
stales  w«e  to  be  seen.  But  the  mounds  ap- 
peared to  be  old  mounds,  "grown  over  with 
grass."  Some  elg^t  or  ten  witnesses  on  the 
part  of  the  plaintiffs  testify  to  seeing  such 
mounds.  A  number  of  the  early  settlers, 
witnesses  on  the  part  of  the  defendants,  tes- 
tily that  they  saw  mounds,  but  that  they  did 
not  have  the  two  or  four  pKs  and  stakes 
nnaUy  fonnd  at  govoumeut  cwnen.  Tnat 


most  of  the  stakes  should  have  disappeared, 
and  that  the  mounds  and  pits  should  have 
become  Indistinct  and  difficult  to  find,  eight 
or  ten  years  after  the  original  government 
survey,  and  after  exposure  during  that  time 
to  the  elements,  in  a  prairie  country,  would 
be  quite  naturaL  But  these  monuments,  hav- 
ing been  placed  at  the  original  comers  to 
mark  the  boundaries,  though  somewhat  in- 
distinct and  Imperfect,  must  control  in  all 
subsequent  surveys,  if  they  can,  In  any  pos- 
sible manner,  be  identified. 

Section  684,  Gomp.  Laws,  as  we  have  seen, 
distinctly  requires  that,  "in  retracing  llifes 
or  making  any  survey  the  surveyor  should 
take  care  to  observe  and  follow  the  bounda- 
ries and  monuments  as  run  and  marked." 
That  a  number  of  these  old  monuments  were 
In  existence  at  the  time  of  the  Van  Antwerp 
survey,  we  think.  Is  established  by  a  prepon- 
derance of  the  evidence.  A  number  of  such 
old  corner  mounds  were  testified  to  by  the 
witnesses  for  the  plaintiffs.  It  is  tme  that 
the  witnesses  fur  the  defendants,  while  ad- 
mitting that  they  saw  mounds  in  various 
parts  of  the  township,  seemed  to  take  the 
view  that  they  were  not  government  mounds, 
tor  the  reason  that  they  did  not  find  con- 
uected  with  them  the  required  number  of 
pits  and  stakes  properly  marked,  and  for  the 
further  reason  that  other  surveyors.  In  lo- 
cating parties  In  that  township  subsequently 
to  1872,  had  in  some  cases  erected  new 
mounds  to  mark  the  comers  of  thdr  survey. 

Sir.  Thorne  and  Mr.  Alexander,  two  of  the 
surveyors  referred  to  as  having  made  new 
ooraer  motmds,  were  called  as  witnesses  by 
the  plalntlfts,  and  denied  making  or  allow- 
ing any  new  mounds  to  be  made,  but  did  In 
two  or  three  Instances  allow  parties  to  throw 
up  some  earth  on  old  mounds  fotmd  by  them. 
Mr.  Van  Antwerp,  In  making  his  survey, 
seems  to  have  entirely  Ignored  the  existence 
of  these  old  mounds.  He  proceeded,  evi- 
dently, in  making  his  survey,  upon  the  theory 
that  unless  the  old  mounds  claimed  to  exist 
had  the  full  numbw  of  pits,  and  were  In  the 
position  called  for  by  the  courses  and  dis- 
tances indicated  in  the  field  notes,  he  was 
not  bound  to  follow  tbem.  In  this,  he  was 
clearly  mistaken,  as  courses  and  distances 
must  yield  to  established  monuments.  It 
may  be  tme  that  Mr.  Van  Antwerp  is  a 
most  competent  surveyor,  and  that  he  made 
a  more  accurate  survey  than  did  the  govern- 
ment surveyor,  yet,  if  he  failed  to  "observe 
and  follow  the  boundaries  and  monuments  as 
run  and  marked."  If  they  oould  possibly  be 
identified,  he  failed  to  perform  the  duty  re- 
quired of  him.  As  an  explanation  for  this 
omission  to  follow  the  old  mounds,  he  says 
that  he  did  not  find  any  government  comers, 
or,  ratber.  comers  that  had  the  required  num- 
ber of  pita  for  government  comers,  or  that 
were  at  the  proper  points  as  indicated  by  the 
courses  and  distances.  But  such  an  excuse  la 
hardly  permissible  until  every  effort  is 
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hausted  to  establish  the  original  coraers  as 
fixed  by  the  original  survey.  They  may  not 
correspond  with  the  courses  and  distances 
as  made  under  the  accurate  and  careful  sur- 
vey of  a  smreyor  of  Mr.  Van  Antwerp's  abil- 
ity, and  it  may  have  been  much  easier  to 
make  an  entirely  new  survey,  but  this  is 
not  what  the  law  requires.  We  think  it  is 
(iuite  clear,  from  the  evidence  in  this  case, 
that  Mr.  Van  Antwerp  paid  too  much  at- 
tention to  the  courses  and  distances  as  Indi- 
cated by  the  field  notes,  and  too  little  atten- 
tion to  the  monuments  fixed  by  the  original 
survey.  The  fact  that  the  comas  establish- 
ed by  him  are  so  far  distant  from  those  claim- 
ed to  be  the  original  comers  indicates,  at 
least,  that  his  survey  was  made  npon  some 
different  thecnr  fn>m  that  ui>on  which  the 
original  survey  was  made,  or  that  he  ioclk  a 
different  starting  point 

After  a  careful  examination  of  the  erl- 
dence,  we  cannot  resist  the  conclusion  that 
a  sufficient  number  of  the  old  comers  can 
be  found  and  identified  to  enable  a  surveyor 
to  ascertain  the  manner  In  which  the  original 
survey  was  made,  and  thereby  enable  him  to 
fix  the  location  of  the  original  comers,  and 
to  account  for  the  apparent  difference  In  the 
two  surveys,  if,  in  fact,  there  is  such  a  dlf- 
fermoe  as  is  claimed.  It  Is  true  that  the 
evidence  on  the  part  of  both  the  plaintiffs 
and  defendants  in  regard  to  the  old  govern- 
ment mounds  Is  somewhat  vague  and  Indefi- 
nite, yet  that  there  were  mounds,  and  that 
some  of  them  still  exist,  is  quite  apparent 
from  the  same.  It  is  also  quite  apparent 
from  the  evidence  that  the  corners  as  estab- 
lished by  Mr.  Van  Antwerp  are  at  points  con- 
siderably distant  from  the  claimed  govern- 
ment comers. 

As  before  stated,  the  preponderance  of  the 
weight  of  the  evidence  seems  to  us  to  be, 
clearly,  with  the  plaintiffs,— that  Mr.  Van 
Antwerp's  survey  Is  not  "in  accordance  with 
the  government  snrvey,"  and  that  the  Iraund- 
arles,  as  established  by  him,  are  not  the 
boundartes  and  comers  originally  establish- 
ed by  the  government  surveyor,  "^e  are  of 
the  opinion  that  such  a  survey  cannot  be  sus- 
tained until  at  least  further  efforts  have  been 
made  to  Identify  and  fix  the  original  comers 
as  established  by  the  government  surveyors. 
We  do  not  question  the  ability  of  Mr.  Van 
Antwerp,  or  tliat  be  conscientiously  endeav- 
ored to  perform  his  whole  duty;  but  we 
think,  as  before  stated,  he  relied  too  much 
on  mere  courses  and  distances  as  indicated 
by  the  govenmi«it  field  notes,  and  made  too 
Uttle  effort  to  ascortaln  and  establish  the 
original  oomm  as  tbey  were  established  by 
the  government  surveyor.  To  illustrate,  he 
says:  "I  noted  the  quarter  comer  between 
sections  4  and  5,  that  was  16  rods  north  and 
27  rods  east  [from  cmner  established  by 
talm,}  and  there  was  a  moimd  there  with  a 
foot  and  a  half  base,  and  six  inches  high, 
with  three  pits.  All  that  I  could  leam  about 
the  mound  was  that  they  said  they  found  It 


there,  but  knew  nothing  more  about  It  It 
did  not  have  the  appearance  of  a  govemm^t 
mound,  and  is  not  in  the  place  called  tor  in 
the  fl^d  notes,  according  to  the  government 
survey."  The  fact  that  there  was  a  mound 
there,  with  three  pits,  found  there  by  the  <M 
settlers,  though  they  might  not  have  been 
able  to  state  that  it  was  made  under  the  di- 
rection of  the  government  surveyor,  was 
some  evidence,  at  least,  that  It  was  so  made. 
The  further  fact  that  no  comer  wltliln  the 
Interior  of  the  townahlp,  as  estaUlahed  by 
Mr.  Van  Antwerp,  was  so  established  at  any 
point  where  any  mound  was  found  or  <dalm- 
ed  to  exist,  except  one,  tluvws  at  least  some 
doubt  upon  the  correctness  of  his  survey,  a* 
following  the  original  boundaries  and  monu- 
ments as  established  by  the  government  sur- 
veyor. He  was  asked:  "Did  you  locate  oo 
a  single  comer  that  was  pointed  out  to  yoa 
as  an  old  corner.  A.  I  did  not,  except  <Mke." 
We  thus  see,  of  the  72  comers  established  by 
him,  only  one  was  at  a  pohit  where  there 
was  a  mound,  or  any  Indication  that  a  ccmuot 
had  been  established  there  by  the  government 
surveyor.  He  says:  "In  going  throut^,  1 
fonnd  what  some  people  said  were  mounds. 
I  dilnk  I  noted  aU  that  I  fonnd."  How 
many  he  found  or  noted,  does  not  cleariy  ap- 
pear; but  from  the  evidence  In  the  case  on 
the  part  of  the  plaintiffs,  It  would  seem  that 
quite  a  large  nnmt>er  were  still  existing,  as 
the  plaintiffs'  counsel  contended  in  their  Iwlef 
that  some  20  or  more  were  oondnsively  estab- 
lished as  old  government  mounds.  Again, 
Mr.  Van  Antwerp  says  he  did  not  note  any 
natural  objects  referred  to  and  noted  in  the 
field  notes  of  the  govmiment  survey.  He 
was  asked:  "Q.  You  have  not  noted  here 
in  your  field  notes  any  reierenoe  to  any  nat- 
ural objects,  have  you?  A.  I  have  not  Q. 
What  Is  the  r<eason  of  that?  -  A.  Because 
natural  objects  are  not  considered  anything 
to  do  with  the  established  comera"  His  at- 
tentl(xi  was  then  called  to  a  number  of  snob 
natural  objects,— sloughs,  bottoms,  hills,  eta, 
—to  which  he  gave  similar  answers. 

While  It  may  be  true,  as  contended  by 
counsd  tor  respondents,  that  mm  inddenta) 
calls  In  pasting  along  a  boundary  line  will 
not  control  courses  and  distances,  like  lo- 
cative calls,  yet  when  a  snrv^or  Is  sedting 
to  establish  an  old  comer,  obliterated  or  in- 
distinct, It  is  the  duty  o<  the  surveyor  to 
observe  these  inddentel  calls,  in  order  to 
enable  htm  to  locate  fbe  locative  calls.  Of 
course,  vthea  the  surveyor.  In  his  resnrrey, 
has  a  fixed  starting  point  from  whldi  the 
original  survey  was  made,  and  the  comer 
or  mcmument  sought  to  be  re-established  is 
lost,  the  courses  and  distances  would  contrtd 
mere  Incidental  calls,  not  Intended  to  be  lo- 
cative calls.  But  we  do  not  understand,  from 
the  evidence  in  this  caae,  that  Mr.  Von  Ant- 
w«i>  did  In  tact  take  the  aa^  point  aa  a 
starting  point  from  irtilidi  the  original  gor- 
onunent  survey  was  madft 

In  regard  to  the  manner  of  commencing  the 

Digitized  by  Google 


S.  D.) 


HANSON  o.  TOWNSHIP  OT  UED  IIOCK. 


11 


rnirrey,  Mr.  Van  Antwerp  says:  "I  have  had 
experience  in  resurreylng  lines  for  the  pur- 
pose of  establisblns  lines  In  townships  ac- 
cording to  the  goTemment  surrey.  In  sub- 
dividing a  township,  we  start  at  the  cor- 
ner between  33  and  36  In  the  south  bound- 
ary. That  is  the  inBtructions.  By  'subdiTld- 
Ing*  is  meant  cutting  the  township  up  after 
the  township  lines  are  run.  ♦  •  •  If  a 
surveyor  commences  at  the  south  line,  and 
surv^ed  the  township,  and  did  not  get  the 
first  section  comer  correct.  It  would  change 
the  comers  north  of  it  all  through  the  town- 
ship,— all  through  that  tier.  They  run  up  by 
tiers.  I  made  a  survey  of  Burk  township  In 
1887.  I  cbmmenced  the  survey  at  the  south- 
east corner  of  the  township,  from,  the  town 
line,  as  shown  to  me.  The  parties  stated 
that  was  the  comer  of  the  township.  I 
found  there  a  stone  set  in  the  mound  at  that 
tlme^  I  made  notes  that  I  toc^  at  the  time 
to  refresh  my  memory.  Somebody  told  me 
that  was  the  southeast  corner  of  this  town- 
ship. I  examined  the  corner,  and  found  a 
mound  with  a  stone  set  in  It,  and  a  sign  of 
three  pits,  north,  east,  and  west  of  the  stoae. 
The  mound  was  probably  three  feet  across, 
and  eight  or  ten  Inches  high.  One  tra^  of 
the  wagon  road  ran  across  the  location  of  the 
south  pit.  As  far  as  I  could  ascertain  by  In- 
quiry at  that  time,  this  was  the  acknowl- 
edged comer  of  that  township,  as  being  a 
govermnoit  comer.  The  flel4  notes  of  the 
government  survey  of  Burk  township  showed 
that  to  be  the  comer  where  the  government 
comer  shoold  be.  My  Burvey  of  those  lines 
showed  ^Is  was  exactly  the  same  place  for 
the  comer.  I  tested  It  by  other  government 
mounds  on  the  line  in  different  parts  of  the 
townslilp,— (A  the  west,  on  the  south,  and  on 
the  east.  In  making  this  survey,  I  made  In- 
quiries of  everybody  who  claimed  to  know 
anything  about  the  mounds  or  comers  on  the 
line  of  the  survey."  He  further  states  that 
he  did  not  find  any  one  who  was  presmt 
when  the  original  survey  was  made,  and 
that  he  was  not  able  to  find  the  first  three 
comers  on  the  south  township  line.  We  thus 
see  that  Mr.  Van  Antwerp  did  not  have  the 
original  comer  between  sections  85  and  36, 
as  actually  located  on  the  ground,  to  start 
from.  He  therefore  found  It  necessary  to 
make  the  southeast  comer  of  the  township 
his  starting  pcrint,  and  then  to  fix  by  courses 
and  distances  the  Initial  point  of  the  gova'n- 
ment  siu'vey.  He  further  says  that  he  paid 
no  attention  to  the  needle  in  his  survey,  but 
used  a  aolar  compass  entir^.  It  will  be 
seen,  th^efore,  that  Mr.  Van  Antwerp  really 
assumed  a  point  from  which  to  make  his  sar- 
vey  different  from  that  adopted  by  the  gov- 
emment  surveyor.  We  are  of  the  opinion, 
therefore,  that  it  was  clearly  Mr.  Yaa  Ant- 
werp's duty  to  have  tested  his  lines  by  aJl 
the  incidental  calls  referred  to  in  the  gov- 
ernment field  notes,  and  the  fact  that  he  found 
■0  <M  mounds  at  the  comers  established 


by  him  was  pretty  con^uslve  evidence  that 
he  was  not  fc^owing  the  Ijoundarles  and 
monuments  "as  run  and  marked  by  the  orig- 
inal survey."  It  will  be  seen  that  the  con- 
troversy Is  not  as  to  mounds  or  monuments 
found  at  different  points  indicating  comers, 
but  as  to  the  establishment  of  corners  by 
courses  and  distances  at  points  where  there 
are  no  indications  that  mounds  or  monuments 
had  formerly  existed,  when  In  the  vldnlty 
are  mounds  or  monuments  which  are  dalmed 
to  be  the  original  government  mounds  as  es- 
tablished by  the  government  surveyor.  Had 
Mr.  Van  Antwerp's  survey  establl^ed  the 
corners  at  any  considerable  number  of  the 
old  mounds,  or  had  It  been  clearly  shown 
that  none  of  the  <^d  mounds  or  monuments 
existed,  we  might  not  feel  inclined  to  disturb 
the  findings  and  judgment  of  the  court;  but 
nrhen,  as  in  tbe  case  at  bar,  the  evidence 
allows  that  mounds  were  originally  estab- 
lished, and  that  mounds  claimed  to  be  such 
were  found  by  the  first  settlers  when  the 
country  was  settled,  still  exist,  and  are 
claimed  to  be  the  old  original  govemmoit 
mounds,  and  the  resurvey  establishes  corners 
at  points  where  there  are  no  indications  of 
government  moimds  in  all  instances,  except 
one,  we  think  it  is  clearly  our  duty  to  re- 
verse the  Judgment,  and  direct  a  new  trial, 
and  It  Is  so  ordered. 

KCLLAM.  J.,  (concurring  specially.)  I 
have  some  doubt  about  appeUants'  spedfico- 
tlon  of  the  particulars  In  whldi  the  evidence 
is  Insufficient  to  suppcnrt  the  findings  of  the 
court  being  such  as  to  Justify  the  examina- 
tion of  that  question  by  this  court;  but,  that 
being  decided  aflirmatiTely  by  a  majwlty  of 
the  court,  I  cfmcur  in  the  opinion  iqwn  the 
merits. 


HANSON  V.  TOWNSHIP  6F  RED  ItOCK, 
IN  MINNEHAHA  COUNTY,  et  al. 
(Supreme  Court  of  Sonth  Dakota.    Nov.  24, 
1893.) 

TOWKBHIP  BOUHDARIIB— IfOaT  CORNBRB— UoNU- 
MBNTS  AND  CaLI.8. 

1.  The  laws  of  the  United  States  require 
tiiat  all  township  lines  shall  be  straight  lines 
connecting  the  township  comers,  and  alJ  section 
and  quartOT  section  corners  eatabllriied  by  the 

Svemment  surv^or  in  surveying  the  exterior 
SB  of  townships  should  be  so  placed  as  to  co- 
incide with  such  township  lines. 

2.  When  the  government  surveyor,  In  the 
field  notes  retamed  by  him  to  the  government, 
shows  that  snch  section  and  quarter  section 
comers  are  established  on  a  strniKlit  line  be- 
tween township  comers,  and  fixes  tlieir  location 
by  courses  and  distances,  these  field  notes  are  to 
be  accepted  as  presumptively  correct,  and  can 
only  be  overcome  by  the  most  clear  and  satisfac- 
tory evidence  that  the  government  surveyor  es- 
tablished such  comer  monuments  at  points  other 
than  those  Indicatsd  by  the  government  field 
notes. 

3.  The  mle  that  monuments  will  control 
conrses  and  distances  only  prevails  when  the 
boundaries  are  fixed  and  known,  and  unquea- 
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tioned  monnmenta  exist  Where  the  bonndary 
is  not  fixed  and  known,  and  the  location  of  mon- 
nments  la  In  ^sptite,  or  left  in  doubt  by  the  evi- 
drace,  courses  and  distances  will  be  considered 
In  flziDg  the  boundarlea. 

4.  When  section  or  quarter  section  oornen 
on  a  town  line  are  lost  or  obliterated,  it  is  the 
duty  of  the  surveyor,  in  makius  a  resurrey,  to 
replace  them  on  a  line  coinciding  with  the  t»wn 
line  rnn  on  a  stn^ht  line  between  the  town* 
ahip  comeri,  tn  accOTdance  with  courses  and  dis- 
tances Indicated  in  the  goTemment  field  notes, 
unless  it  can  be  shown  by  clear  and  satisfac- 
tory evidence  ^at  such  corners  were  establish- 
ed by  monuments  at  points  other  than  those 
indicated  by  the  government  fidd  notes,  at  the 
time  of  the  original  government  survey,  and  by 
authority  of  the  government  surveyor. 

5.  Old  mounds,  with  pits  and  stakes  having 
the  appearance  of  government  mounds,  may  be 
considered  by  the  court  or  Jury  in  determining 
whetiier  or  not  they  are  the  ori^nal  govern- 
ment mounds.  But  when  found  at  points  dis- 
tant from  the  points  iudicated  the  govern- 
ment field  notes,  by  courses  and  distances,  they 
afford  but  slight  evidence  that  they  are  the 
original  government  mounds,  unless  th^  hare 
«dsted  fdr  a  long  time,  and  been  generally  ree- 
qgnised  as  the  undisputed  government  comers. 

6.  Incidental  calls,  noted  Id  field  notes  as 
snch  In  passing,  unless  specially  designated  in 
aneh  manner  as  to  show  an  intention  to  make 
th«n  locatiTs,  are  not  sndi  calls  as  will  ordioari- 

have  precedence  over  calls  for  courses  and 
tances. 
(Syllabus      the  Court.) 

Appeal  from  circuit  court,  Minnehaha  coun- 
ty; F.  R.  Aiken,  Judge. 

Action  by  Gilbert  Hanson  against  the 
township  of  Red  Rocik,  In  BUimehaha  county, 
and  Thomas  Wbaley,  R.  E^le,  and  G.  W. 
Fay,  board  of  saperrisois  ot  said  township, 
tor  an  injunction.  Defendants  had  Judg- 
ment, from  which,  and  an  order  denying  a 
new  trial,  plalnUfC  appeals.  Affirmed. 

Palmer  &  Rt^e.  for  appelant.  Keith  A 
Bates,  for  respondents. 

OORSON,  J.  This  was  an  action  brought 
by  the  plaintiff  to  enjoin  the  defendants,  su- 
pervlBors  of  Red  Rock  township,  from  open- 
tng  a  highway  on  the  township  line  between 
Red  Rock  and  Brandon  townships  on  a  line 
established  by  Mr.  Van  Antwerp*  deputy 
county  surveyor  of  Minnehaha  county.  In 
1889.  The  plalntlfT  is  the  owner  of  the  B. 
%  of  the  N.  W.  %  and  the  N.  W.  %  of  the 
N.  W.  %  of  section  7,  Red  Rock  township, 
and  the  B.  %  of  the  N.  E.  ^  of  section  12, 
Brandon  township.  The  case  was  tried  by 
the  court  without  a  Jury,  and  findings  of  fact 
made,  and  Judgment  rend^ed  in  favor  of 
the  defendants.  A  motion  tor  new  trial  was 
made  and  overruled,  and  from  the  Judg- 
ment and  order  the  plaintiff  appeals.  Nu- 
merous errors  are  assigned,  but.  In  the  view 
we  take  of  the  caae.  It  will  only  be  neces- 
sary to  pass  upon  the  question  as  to  wheth- 
er or  not  the  findings  of  the  court  are  against 
the  weight  of  the  evidence.  Randall  t. 
Burk  Tp.,  57  N.  W.  Rep.  4.  For  a  more 
full  understanding  of  the  points  Involved, 
we  have  annexed  a  diagram  showing  the 
township  line  as  surveyed  by^  Mr.  Von  Ant- 


werp, deputy  county  surveyor  of  Mlnn^aha 
county,  and  the  line  as  daimed  by  tbe  plain- 
tiff: 

f>i*««f  or  iJHBs  ot  OmTMvasr. 
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A.  B— TowDBhIp  Hue  snrvejwl  bj  Tan  Aotwerp. 
A.  a.  a*.  Mid  B— DodlapiiM  old  sovammMit  eonun. 
i-II.  W.  oorw  of  T  and  H.  >.  oortMr  ol  ».  datmsA 
bj  plaintiff.  86  rods  Mat«riy  of  Taa  Antirar?  Hue. 

It  will  be  noticed  that  the  plaintiff  owns 
land  on  both  sides  of  the  township  Bne  be- 
tween Red  Rock  and  Brandon  townships. 
The  plaintiff  and  appelant  contends  that 
the  line  Indicated  by  letters  x,  y,  and  z  Is  the 
original  tovrnshlp  line  between  a'  and  B, 
Instead  of  the  line  A,  B,  which  represents 
the  Van  Antwerp  surrey.  The  line  in  con- 
troversy Is  the  north  and  south  town  line 
between  the  townships  of  Red  Rock  and 
Brandon.  As  we  understand  counsel,  it  Is 
not  disputed  that  the  corners  of  the  two 
townships  were  established  by  the  govern- 
ment survey  at  points  A  and  B,  and  that 
the  original  government  mounds  were  found 
at  the  points  indicated  by  a  and  a'  on  the 
line  as  established  by  the  Van  Antwerp  sur- 
vey, and  that  the  town  line  from  A  to  n', 
two  miles,  is  properly  located  by  the  Van 
Antwerp  survey,  leaving  the  four  miles  from 
a'  to  B  in  controversy  in  this  action.  And 
we  do  not  understand  that  the  fact  that  Mr. 
Van  Antwerp  correctly  made  the  resurvey 
In  confOTmity  with  the  govmiment  field 
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notes  as  to  conrses  and  distances  Is  contro- 
rerted;  the  only  question  being  as  to  wheth- 
er or  not  Mr.  Van  Antwerp,  in  making  the 
mrrey,  should  hare  followed  the  boundaries 
as  Indicated  by  monuments  at  x,  y,  and  k. 
The  line  northerly  of  point  z  to  the  north 
town  line  may  be  presumed  to  be  a  line 
drawn  from  point  x  to  B.  the  undisputed 
goremment  corner  of  the  townidiip,  as  coun- 
sel tor  appellant  adrances  no  theory  as  to 
that  porUon  of  the  line. 

It  appears  by  the  evidence  that  the  ei:terlw 
lines  of  tbe  townslilp  of  Red  Bock  were  orig- 
inally sorreyed  by  tbe  Kovemment  snrre^or 
In  1SG4,  and  the  township  subdirided  about 
tbe  same  time.  It  further  appears  that  the 
plaintiff  settled  upon  his  land  In  the  spring 
of  1872.  On  the  trial  the  plaintiir  introduced 
a  number  of  witnesses  who  gave  evidence 
trading  to  prove  that  as  early  as  1S72  th^ 
saw  a  mound,  pits,  and  stake,  Indicating  that 
point  K  was  the  N.  E.  corner  of  section  12, 
Brandon  township,  and  tbe  N.  W.  comer  of 
section  7,  Red  Rock  township;  also,  evidence 
tending  to'  prove  that  they  saw  in  1873  and 
snbsequently,  up  to  1876,  a  mound,  pits,  and 
a  stake  at  each  of  the  points  x  and  y,  one 
and  two  miles  southerly  from  z.  Th$te  was 
also  evidence  of  an  old  road  claimed  to  be  a 
town  road  by  plaintiff's  witnesses,  running 
along  the  line  x,  y,  and  thence  to  the  town 
line  as  established  by  the  Van  Antwerp  sur- 
vey, at  a  point  northerly  from  x.  When  this 
road  was  first  used  does  not  clearly  appear, 
but  from  the  evidence  It  would  seem  to  have 
been  about  1876  or  1876.  The  defendants  In- 
troduced a  number  of  witnesses  who  gave 
evidence  tending  to  prove  that  In  1872,  and 
subsequently,  they  saw  a  mound,  pits,  and  a 
stake,  indicating  the  corner  of  sections  7  and 
12,  at  or  near  tbe  Van  Antwerp  line,  A  B, 
about  86  rods  west  of  point  e;  and  two  of 
them  testify  that  plaintiff,  Hansou,  pointed 
out  the  mound,  pits,  and  stake  to  them  as  the 
N.  E.  corner  of  12  and  N.  W.  comer  of  7, 
acccurdlng  to  the  government  survey.  How- 
ever, we  think  It  is  established  by  the  evi- 
dence that  from  about  1872  np  to  1876  there 
were  mounds  having  the  appearance  of  gov- 
ernment mounds  at  the  points  x,  y.  and  s; 
bnt  1^  whom,  or  when  made,  does  not  ap- 
pear. The  evidence  does  not  disclose  any- 
thing in  regard  to  them  during  the  eight 
years  Intervening  between  the  survey  of  the 
township  lines  in  1864  and  1872.  It  does  ap- 
pear, however,  from  the  evidence,  that  as 
early  as  1874  or  187S  some  of  the  settlers  in 
Red  Rock  township  disputed  the  fact  that 
these  were  the  original  government  mounds, 
and  In  1876  the  mounds  at  x  and  y  were  de- 
stroyed by  some  one  in  tbe  nighttime,  and 
have  not  since  been  replaced,  and  that  the 
mound  at  %  was  only  preserved  by  being 
guarded  by  the  plaintiff.  As  early  as  1875,  Mr. 
t^angneas,  a  witness  for  the  defendant,  and  a 
surveyor  In  Minnehaha  county,  in  surveying 
aoDie  lines  In  Brandon  township,  took  mound 
at  point  7  u  a  point  on  the  township  line  be- 


tween Red  Rock  and  Brandon  townships  as 
the  initial  point  of  his  snrv^;  but,  upon  run- 
ning a  line  from  that  point  to  the  north  town 
line,  he  found  it  made  Brandon  township 
about  60  rods  too  long,  easterly  and  westerly. 
He  then  went  to  point  B,  and  surveyed  on  a 
line  southerly  60  rods  further  to  the  west, 
and  adopted  that  as  the  town  line  at  that 
time.  It  further  appeared  by  the  govern- 
ment field  notes  that  Red  Rock  township  is 
a  fractional  township  adjoining  the  Minneso- 
ta state  line,  extending  nearly  four  mUes 
easterly  and  westerly.  The  straight  line,  A, 
B,  OS  surveyed  by  Van  Antwerp,  is  within  29 
links  of  the  proper  distance  from  the  east 
town  line,  as  called  for  by  government  field 
notes  on  tbe  Minnesota  state  line,  while  line 
X,  y,  B,  at  point  a.  Is  about  86  rods  short  of 
the  measnrements  called  for  In  the  govern- 
ment field  notes.  There  is  no  evidence  tend- 
ing to  prove  that  the  line  A,  B,  as  adopted  by 
the  Van  Antwerp  rorvey,  does  not  give  the 
parties  settled  In  Brandon  township  along 
the  town  line,  all  the  land  called  for  In  their 
patents,  while  the  evidence  does  show  that 
the  adoption  of  the  line  x,  y,  e  gives  to  them 
additional  land,  and  to  the  plaintiff,  especial- 
ly, about  80  acres  more  than  his  patent  calls 
for.  It  further  appears  from  the  evidence 
that  the  plaintiff,  in  18*^  or  1673,  erected  a 
cabin  and  stabje  Just  westerly  of  tbe  line  A. 
B,  which,  if  his  the<n7  la  ccvrect,  would  be 
alMut  86  rods  westerly  from  the  town  line, 
and  that  when  he  rebuilt  better  bulldtngii, 
subsequently,  they  were  erected  In  the  same 
place.  It  further  appears  tliat  Thomas  Olc^ 
son,  who  owns  the  south  %  of  the  N.  E.  H 
of  section  1,  Brandon  township,  and  who 
was  one  of  the  principal  witnesses  for  the 
plaintiff,  in  planting  trees  In  1376,  made  the 
easterly  line  of  bis  trees  atraut  two  rods 
westerly  of  the  line  A,  B.  His  only  explana- 
tion of  this  fact  is  that  LangneSs,  the  sur- 
veyor. In  1870,  pointed  out  to  him  this  line 
as  the  line  by  which  to  plant  his  trees.  Tht* 
plaintiff.  Hanson,  adihlts  that  about  1875  li 
was  rumored  that  the  settlers  np  in  that  part 
of  the  township  had  too  much  land,  and  that 
ha  went  to  the  land  office  to  get  some  loca- 
tions rectified,  but  did  not  succeed. 

SecUon  2396,  Rev.  St.  U.  S.,  provides  aj« 
follows:  "The  public  lands  shall  be  dJ  rided 
by  north  and  south  lines  run  according  to 
the  true  meridian,  and  by  others  crossing 
them  at  right  angles,  so  as  to  form  town- 
ships of  six  mlies  square,  imlesa  where  the 
Hues  of  an  Indian  reservation,  or  of  tracts 
of  land  heretofore  surveyed  or  patented,  or 
the  course  of  navigable  rivers,  may  render 
this  Impracticable;  sad  In  that  case  this  rule 
must  be  departed  from  no  further  than  such 
particular  circumstances  require."  It  is  quite 
clear  from  the  provisions  of  tbls  section  that 
all  township  lines  are  required  to  be  Btroight 
lines  connecting  the  township  corners,  and 
that  all  section  and  quarter  section  cornea 
established  by  the  government  surreycMr  in 
establiifhlng  township  lines  should  be  made 
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to  oolndde  with  Bocb  townsblp  lines.  There- 
fore, yrttea  the  gOTemment  surveyor,  In  the 
fl^d  notes  returned  by  him  to  the  govern- 
ment, shows  that  such  section  and  Quarter 
section  comers  are  established  on  such 
straight  Unes  between  the  township  com«^, 
and  fixes  their  location  by  courses  and  dis- 
tances, these  field  notes  are  to  be  accepted  as 
presmnptlTely  correct,  and  can  only  be  over- 
come by  liie  most  clear  and  satisfactory  evi- 
dence that  such  Burveyw  actually  establlMicd 
such  comer  monuments  at  points  other  than 
those  Indicated  by  the  government  field  notes. 
The  rule  that  fixed  monuments  will  control 
courses  and  distances  only  prevails  when 
Uie  boundaries  are  fixed  and  known,  and  un- 
questioned monuments  exist;  and  where  the 
boundary  Is  not  fixed  and  known,  and  the 
location  of  the  monuments  tbemselves  is 
uncertain,  or  left  in  doubt  by  the  evidence, 
then  conrses  and  distances  will  be  considered 
in  fixing  the  boundaries.  The  rule  Is  w^l 
stated  by  tbe  supreme  court  of  Iowa  In  To- 
cum  V.  Haskdns,  81  Iowa,  436,  46  N.  W.  Rep. 
1065.  In  that  case  the  court  says:  "It  is 
a  well-established  rule  that  when  boundaries 
are  fixed  and  known,  and  unquestlMied  mon- 
uments exist,  and  neither  courses,  distances, 
nor  computed  contents  correspond  with  the 
monuments,  the  monuments  govern.  Pemam 
T.  Wead,  6  Haas.  181;  Nelson  v.  Hall,  1  Mc- 
Lean, 618.  When  tiie  boundary  Is  not  fixed 
and  known,  but  to  in  dlq>ute,  courses,  dis- 
tances, and  contents  may  be  considered,  In 
fixing  and  knowing  the  true  boundary. 
When,  aa  In  tills  case,  the  dlq>ute  Is  as  to 
which  of  two  points  Is  tbe  established  cor- 
ner, and  (me  point  Is  where  such  comers 
are  usually  establlfAed,  and  such  as  to  give 
to  each  owner  the  quantity  of  land  pur- 
chased, and  tiie  other  Is  remote,  and  gives 
to  some  more,  and  others  less,  than  the 
quantify  of  land  purchased,  it  will  surely 
require  less  evidence  to  convince  the  mind 
that  the  former  if  the  true  line  than  that 
the  latter  is."  The  rule  Is  also  dearly  stat- 
ed by  Chief  Justice  Parsons  In  Pemam  v. 
Wead,  6  Mas&  181.  The  court  says:  "When 
the  boundaries  of  land  are  fixed,  known,  and 
unquestlonaUe  monuments,  althou^  neither 
courses  nor  distances  nor  the  computed  con- 
tents correqwnd,  the  monuments  must  gov- 
ern. Witli  refq>ect  to  courses,  from  errors 
In  surveying  Instruments,  variation  of  the 
needle,  and  other  causes,  different  surveyors 
often  disagree.  The  same  observations  ap- 
ply to  distances  arising  from  the  Inaccuroi- 
-cies  of  measures,  or  of  the  parfy  measuring 
and  computatlona  are  often  erroneous.  But 
fixed  monuments  remain.  About  them, 
tben  Is  no  dispute  or  uncertainty;  and  what 
may  be  uncertain  must  be  governed  by  monu- 
ments, about  which  there  Is  no  dispute."  The 
law  of  this  state  as  to  making  resurveys  In 
as  ftdlows:  Ck>mp.  Laws,  i  Q91:  "In  retracing 
Unes  or  making  any  survey  be  [the  surveyor] 
ataU  take  care  to  obswe  and  follow  the 
boundaries  and  monumeata  as   nAi  and 


marked  by  the  original  survey,  but  shall  not 
^ve  undue  weight  to  partial  and  doubtful 
appearances  or  evidences  of  monuments,  the 
recognition  of  which  shall  require  the  pre- 
snmption  of  marked  errors  In  the  original 
surrey,  and  he  shall  note  an  exact  descrip- 
tion of  such  apparent  monumoits."  Tliere- 
fitre,  while  the  surveyor,  In  making  a  resur- 
vey,  is  required  to  take  care  to  observe  and 
follow  the  boundaries  and  monuments  as  run 
fuid  marked  by  the  original  survey,  he  Is 
also  required  not  to  give  **undue  weight  to 
partial  and  doubtful  appearances  or  evi- 
dences of  monuments,  the  recognition  of 
which  shall  require  the  presumption  ot 
marked  errors  In  the  original  survey." 

In  the  case  at  bar,  not  only  would  the  sur- 
veyor be  required  to  presume  marked  errors 
In  the  original  government  survey,  but  he 
would  be  required  to  disregard  the  govern- 
ment fidd  notes  as  to  courses  and  distances, 
and  to  give  undue  weight  to  partial  and 
doubtful  appearances  or  evidence  of  mono* 
ments,  in  order  to  adopt  the  line  claimed  by 
the  plalntUf  as  the  township  line. '  At  points 
X  and  y  the  surveyor  says  he  found  nothing 
to  indicate  the  existence  of  gova*nment 
mounds,  and,  as  we  have  seen,  whatever 
there  had  been  to  Indicate  such  mounds  had 
been  destroyed  In  1876.  At  z  he  says  he 
foond  nothing  except  a  mound  and  a  stone; 
no  pits,  or  other  evidences  that  the  mound 
had  ever  been  established  by  a  government 
snrv^or.  We  are  of  the  opinion,  therefore, 
that  the  surveyor.  In  his  resurvey,  prop^ly 
treated  the  section  and  quarter  section  cor- 
ners between  a'  and  B  as  lost  comers,  and 
established  them  by  placing  them  on  the 
straight  line  between  the  undisputed  town- 
ship comers  A  and  B.  The  duty  of  a  sur- 
veyor In  relocating  lost  comers  on  township 
lines,  when  the  monuments  claimed  to  be 
govemment  monimients  are  disputed,  and 
not  dearly  established,  is  to  establish  them 
on  a  line  coinciding  with  the  township  line 
at  the  points  Indicated  by  the  government 
field  notes;  that  la,  on  a  straight  line  con- 
necting known  and  undisputed  government 
monuments  on  such  township  llfie.  The 
law  governing  this  dass  of  cases  is  so  dear- 
ly stated  by  the  supreme  court  of  Michigan 
in  Hess  v.  Meyer,  41  N.  W.  Rep.  422,  73 
Mich.  269,  (decided  in  1889.)  that  we  quote 
quite  largely  from  the  opinion.  Mr.  Justice 
Ohamplln,  speaking  for  tbe  court,  says: 
"The  exterior  Unes  of  the  township  are  en- 
tirely Independent  of  the  interior  subdivi- 
sions, and  are  to  be  made  by  different  sur- 
veyors; the  r^ulatlons  of  tbe  department  ' 
of  the  int^or,  which  have  the  force  of 
law,  not  allowing  the  same  surveyor  who 
ran  the  exterior  lines  of  the  township  to 
subdivide  it  Townsltlp  lines  are  required  to 
be  straight  lines  a  distance  of  480  chalmi. 
Therefore,  when  any  two  known  monuments 
are  found  to  exist  on  such  line,  a  right  line 
between  these  monuments  would  represent 
I  tba  location  of  the  town  line;  and  altboogh 
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the  section  comers  on  an  east  and  west  town 
line  mar,  through  error  In  tbe  chalnm^m, 
be  located  and  placed  1^  the  gorernment 
•nrregror  cither  east  or  west  of  where  they 
propeaiy  should  hare  been  placed,  and  mnsi 
BO  remain,  there  Is  no  snch  liability  to  error 
u  to  placing  them  either  ncHith  or  south  of 
tlie  proper  place  on  snch  line.  They  are  not 
dependokt  npon  section  cmier  or  quarter 
posts  placed  when  the  Interior  of  the  sec- 
tlona  are  snrveyed,  because,  as  before  stat- 
ed, they  are  placed  in  position  anterior  to, 
and  indqwndent  of,  such  interior  snrveys. 
It  fMlom  that,  where  a  section  comer  on 
aa  east  and  west  township  line  Is  lost,  the 
pttypet  method  would  be  to  run  a  straight 
line  from  the  nearest  known  monument  on 
the  town  line  on  either  side  of  the  lost  cor- 
ner or  corners,  and  replace  the  post,  ac- 
cording to  the  field  notes  of  the  government 
sarrey,  upon  the  straight  line  connecting  the 
two  known  comers.  Such  town  line  cannot 
be  swerved  from  a  right  line  by  measuring 
from  a  known  quarter  comer  north  of  the 
Hue  to  one  south  of  the  line,  and  dividing  the 
distance.  To  do  so  would  make  the  survey 
of  the  town  line  subordinate  to  the  survey 
of  the  subdivision  of  the  township,  when  the 
CMtiuy  is  not  only  the  rule,  but  the  fact. 
The  northeast  corner  of  section  3,  being  a 
comer  on  the  town  line  as  originally  sur- 
veyed, Is  lost.  In  rdocatlttg  it,  the  survey- 
or, whose  survey  fs  relied  upon  by  the  plain- 
tl^  as  It  was  evidently  by  the  jury,  meas- 
ured from  the  quarter  section  post  north  to 
a  quarter  section  comer  south  of  the  town 
llae,— both  b^ng  known  monuments,— and 
divided  the  distances  equally,  and  located 
the  section  comer  equi-dlstant  from  the  two 
quarter  posts.  That  would  be  right,  pro- 
Tided  It  coincided  with  a  right  line  run  be- 
tween the  nearest  two  known  monnmenta 
on  the  government  survey  of  the  town  line. 
•  •  •  In  case  of  lost  section  comers  on 
town  or  range  lines,  the  lines  should  be  re- 
surveyed  between  the  nearest  known  gov- 
ernment monuments  (on  the  town  line)  on 
either  side  of  the  lost  comer  or  corners,  and 
the  sectfon  comers  relocated  on  a  straight 
line  between  such  monuments  at  the  dis- 
tance indicated  In  the  field  notes,  and  the 
hut  quarter  posts  at  equal  distances  between 
the  section  comers." 

Hie  court  was  speaking  of  an  east  and 
wast  township  line,  but,  of  course,  the  same ' 
principles  apply  to  a  north  and  south  line. 
It  «nch  would  be  the  role  as  applied  to  sec- 
tlcn  and  quarter  section  corners  established 
tqxn  town  lines,  for  much  stronger  reasons 
ihoold  the  rule  apply  in  re-establishing  the 
township  line  Itself.  Therefore,  npon  the 
♦rid fence  In  this  case,  we  are  of  the  opinion 
that  the  court  properly  found  that  the  One 
A,  B.  as  established  by  Mr.  Van  Antwerp, 
wu  the  original  township  line,  as  established 
by  ttie  government  survey.  We  think  no 
cowt  would  be  Justified  la  finding  from  the 
sfMsooe  in  UAb  case  ttiat  tbe  goverament 


surveyor,  after  running  the  line  from  A  to  a' 
on  the  line  indicated  by  the  government  field 
notes,  then  dlv^ged  to  the  east,  and  run  the 
township  line  along  the  line  x,  y,  s.  A  court, 
to  so  find,  would  be  not  only  required  to 
presume  marked  errors  In  the  govemment 
survey,  but  to  presume  the  most  gross  neg- 
llgoice  or  Incompetency  on  the  part  of  the 
goverament  surveyor.  While  govemment 
surveyors  may,  and  doubtless  do,  make  er- 
rors in  their  surveys,  owing  to  the  Imper- 
fections of  Instraments,  difference  in  chain- 
ing, etc.,  an  error  that  places  a  section  cor- 
ner, that  should  be  upon  a  town  line,  8d  rods 
east  of  a  north  and  south  township  line  tun 
in  a  straight  course  between  the  undisputed 
township  comers,  without  any  note  of  the 
fact  in  the  field  notes,  seems  so  Improbable, 
that  a  party  claiming  snch  a  line  to  be  the 
original  govemment  line  should  establish  the 
fact  by  clear  and  satlsfftctory  evld«iee.  Hie 
counsel  for  appellant  contend  that  the  court 
should  have  so  foimd  In  this  case,  because 
the  evidence  did  estaUIsh  that  fact  But  we 
do  not  so  view  the  evidence.  That  moimds 
resembling  govemment  mounds  existed  from 
1872  or  1873  up  to  1876,  at  points  x,  y,  s,  and 
that  tbe  one  at  imlnt  e  still  exists,  may  be 
conceded.  But  there  is  no  evidence,  other 
than  that  the  mounds  had  the  appearance  of 
goverament  mounds,  that  they  w^e  placed 
at  those  points  by  tbe  govemment  surveyor, 
and  there  is  no  evidence  as  to  when  or  by 
whom  they  were  made.  Old  mounds,  with 
pito  and  stakes  having  the  appearance  of 
govmiment  moimds,  may  be  considered  by 
the  court  or  jury  In  determining  whether  or 
not  they  are  the  original  gov^nment  comers. 
But  when  found  at  points  distant  from  the 
points  Indicated  by  the  government  field 
notes,  by  the  courses  and  distance,  they  af- 
ford but  slight  evidence  that  they  constitute 
the  orif^nal  government  mounds,  unless  they 
have  existed  for  a  long  time,  and  are  gen- 
erally recognized  as  the  undisputed  govera- 
ment  comers.  If  found  at  or  near  the  polnte 
indicated  by  die  goverament  field  notes,  or 
If  tbey  have  for  a  long  time  been  recognized 
as  original  govemment  comers,  the  mounds 
themsdves,  If  they  have  the  appearance  of 
original  govemment  mounds,  may  affcffd  suf- 
ficient evidence  that  they  are  such.  The 
weight,  therefore,  to  be  given  to  the  exist- 
ence of  such  mounds,  depends  largely  upon 
the  position,— whether  near  or  remote  from 
the  proper  points  as  Indicated  by  the  govern- 
ment field  notes.  Tha%fore,  tbe  fact  that 
mounds  resembling  goverament  mounils 
were  found  at  points  x,  y,  and  s  at  quite  an 
early  day,  which  are  shown  to  be  so  distant 
trom  the  points  where  such  mounds  should 
be  found  to  correspond  with  the  courses  and 
distances  indicated  by  the  goverament  field 
notes,  and  so  distant  from  the  township  Une 
rtm  In  a  straight  course  between  tbo  imdls- 
puted  comers  of  the  township,  and  not  gen- 
erally recognized  as  the  original  government 
corners,  affords  but  tSUgbt  evidence  that  they 
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were  the  original  gorernment  corners,  as 
against  the  nncoirtradlcted  facts  In  this  case. 
As  we  have  before  stated,  the  line  of  the 
Van  Antwerp  surrey  connects  by  a  straJ^t 
line  the  two  undisputed  gOTemment  town- 
ship corners,  and  corresponds  substantially 
with  the  courses  and  distances  Indicated  by 
the  goTernment  Add  notes  of  the  original 
survey.  This  line  corresponds  substantially 
wtth  the  calls  of  the  field  notes  as  to  dis- 
tance from  the  Minnesota  state  line.  It  glres 
to  the  plaintiff  all  the  land  westerly  of  that 
line  In  Brandon  township  that  his  patent 
calls  for;  and,  lastly,  It  constttutes  a  proper 
township  line,  connecting  the  township  cor- 
ners by  a  straight  line,  as  required  by  the 
laws  of  the  United  States.  The  line  z,  y,  k 
does  not  cwrespond  with  the  courses  ahd 
distances  indicated  by  the  government  field 
notes.  It  is  86  rods  too  near  the  Minnesota 
state  line  at  point  a.  It  gives  to  plaintiff 
about  80  acres  more  land  than  his  patent 
calls  for,  and  apparently  gives  to  all  the 
owners  of  land  In  Brandon  township  adjoin- 
ing the  township  line  between  a'  and  B 
more  land  than  they  are  entitled  to,  under 
their  patents,  Ibe  line  between  a'  and  B 
would  constitute  an  ertraMrdlnary  line  fw  a 
township  line,  and  that  line  has  for  many 
years  been  disputed  by  some  of  the  residents 
of  Red  Rock  township  as  b^ng  the  wiglnal 
gOTernment  township  line.  Therefore,  a 
court  would  not  be  Jostlfled  in  holding  the 
mounds  found  at  x,  y,  s  original  government 
mounds,  exixpt  upon  the  moat  clear  and  sat- 
isfactory evidence  that  tbey  were,  as  a  fact, 
placed  at  those  points  by  the  government 
surveyor  at  the  time  of  the  original  survey. 
We  fall  to  discover  such  evidence  in  the  rec- 
ord in  this  case. 

Oounsel  for  appdlant  contends  that  tbe 
evidence  of  Mr.  Vause  quite  conclusively  es- 
tablishes the  fact  that  the  line  contended  for 
by  the  appellant  is  the  one  Indicated  In  the 
government  field  notes,  as  shown  by  the  In- 
cidental calls  therein.  There  Is  some  force 
in  this  c<»itentlon.  Going  north  from  cor- 
ner common  to  sections  24,  13,  18,  and  19, 
the  Add  notes  say:  "North  along  the  east 
boundary  line  of  section  13,  variation  12°  40* 
east,  at  23  chains,  dry  run.  20  links  wide, 
bears  west;  at  33  chains,  dry  run,  12  links  wide, 
bears  southwest,  and  unites  with  last  men- 
tioned run."  Mr.  Vause  testified  that  meas- 
uring on  tbe  line  a',  x,  y,  tbe  distances  cor- 
rea ponded  with  the  calls  In  the  field  notes  to 
these  two  runs,  but  that  measuring  on  the 
Van  Antworp  line,  a'  to  B,  the  distancea  do 
not  correspond  with  the  field  notes,  and  that 
the  two  runs  come  together  some  distance 
easterly  of  the  Van  Antwerp  line,  Instead 
of  westerly  of  the  same,  making  only  one 
run  crossed  by  that  line.  But  It  will  be  no- 
ticed that  the  calls  are  Incidental  calls,  in 
passing,  and  not  locative  calls,  and  tbat,  to 
give  effect  to  such  calls,  the  courses  Indicated 
In  the  field  notea  must  be  disregarded. 
While  nodisputed  monuments  tbat  oonstl- 


tnte  locative  colls  wm  generally  control 
courses  and  distances,  no  such  effect  will 
ordinarily  be  ^ven  to  incidental  calls.  Tbe 
principle  applicable  to  audi  calls  la  cleariy 
stated  by  the  aopreme  coart  of  Texas  in 
Jones  V.  Andrews.  9  S.  W.  Rep.  170.  In 
that  case,  on  the  trial  in  the  comrt  below, 
the  "appellants  asked  the  court  to  instruct 
the  Jury  that  a  call  for  a  natural  object,  such 
as  a  creek,  or  for  an  artiftcial  object,  such 
as  a  well-marked  and  long-estabUshed  pub- 
Ue  road,  will  control  contse  and  distance, 
and  also  the  lines  of  the  survey,  unless  such 
lines  are  actually  marked  upon  the  ground." 
The  court  say  a:  "The  charge  here  aaked 
forcibly  Illustrates  the  doctrine  often  laid 
down«  that,  while  natural  objects  and  arti- 
ficial boundaries  will  generally  prevail  over 
coarse  and  distance,  yet  the  former  wUl 
often,  from  the  nature  of  the  caae,  be  com- 
pelled to  yield  to  the  most  Inferior  call. 
Everything  being  equal,  the  call  for  natural 
objects  would  have  precedence,  because  most 
endurable,  and  less  liable  to  change,  and  are 
supposed  to  be  selected  as  land  marks  be- 
cause of  their  Immutability.  This  Is  only 
true  when  they  are  selected  as  locative  caUa, 
and  are  not  then  always  absolute.  When 
they  are  noted  In  the  field  notes  as  mere  in- 
cidental calls,  in  passing,  their  reliability  Is 
weakened,  and  sometimes  rendered  wholly 
worthless.  Distances  called  for  between  cor- 
ners to  creeks  or  roads,  unless  q>ecially  desig- 
nated in  such  manner  as  to  ^wtlieintoitlon 
to  make  them  locative,  are  not  such,  and  will 
not  ordinarily  have  precedence  over  a  call 
for  course  and  distance.  The  calls  In  the 
hunt  for  the  cre^  end  road  are  inddental, 
and,  unless  shown  to  be  intended  as  locative, 
should  not  be  so  regarded,  if  Inconsistoit 
with  other  locative  calls.  Had  the  court 
given  the  charge  asked,  it  would  hare  beoi 
error."  The  doctrine  that  numuments,  as 
locative  calls,  will  generally  control  course 
and  distance,  grew  up  where  such  monu- 
ments were  permanent  objects,  such  aa  grow- 
ing trees,  well-deflned  highways,  rivers,  etc.. 
and  must  necessarily  be  applied  with  some 
caution  to  mounds  of  earth  easily  made  by 
any  one  in  a  prairie  country.  So,  incidental 
calls  to  dry  runs,  sloughs,  etc..  In  a  prairie 
country,  are  too  vague  and  uncertain  to 
control  course  and  distance  In  resurveylng 
the  ezt^or  lines  of  a  township,  when  the 
township  corners  are  undisputed.  Such 
calls  may  serve  as  aids  in  determlng  wheth- 
er or  not  the  section  and  quarter  section  cor- 
ner mounds  found  within  the  township, 
claimed  to  have  been  made  in  subdividing 

I  the  township,  are  the  mounds  estat^hed  by 
the  government  surveyor.    Hence,  we  held 

I  in  ItandiUl  v.  Biirk  57  N.  W.  Kep.  4. 

that  the  surveyor,  in  resurveylng  the  In- 
terior lines  of  a  town^lp,  was  not  Justified 
In  disregarding  what  appeared  to  be  gov- 
ernment   mounds,    and    establishing  new 

I  mounds  and  lines  10  or  12  rods  distant  from 

I  mounds  diUmed  to  be  <M  mounds,  until  he 


Digitized  by 


2(0B'nr£GlAN  PLOW  CO.  «.  BEXXOBT. 


17 


kad  aade  wwy  tfbrt  to  find  the  old  gar- 
nmatt  lines  and  corners,  and  that  one  c< 
ndi  means  was  to  try  hia  Hues  by  tbe  In- 
cidental eaUs  Indicated  in  the  goTemmeat 
ItU  notes. 

Asain,  It  is  contended  that  the  fact  that 
Mr.  Tan  A^werp  foond  no  movnda,  or  ftp* 
psaivaces  of  nMnmdSt  on  tbe  line  run  by 
Mb  from  points  a'  to  B,  a  distance  of  four 
mil  IB,  except  a  quarter  corner  one-half  mile 
sratb  of  point  B,  (about  which  there  ia 
wne  oonfllet  in  the  ertdoace,)  coutltntes 
•troDC  evidence  aga^iust  tbat  line  as  the 
•riglBal  gavernment  Unek.  Had  the  orl|4aai 
CDTenunent  moimds  been  fixed  and  pcrma' 
mmt  QkeDumenta,  sDch  as  ttrlng  trees,  wcfir 
flrtabUsbed  hishwayst  etc  there  would  be 
■Ddi  force  In  saeh  contention.  Bat  the  ai>- 
Mice,  alter  many  years,  ot  mDuada  9i  earth 
easily  made  and  obliterated  by  any  one  In 
a  prairie  country,  la  not  a  very  Important 
tict  to  be  considered  tn  establishing  the 
original  township  line.  We  have  examined 
wtth  moA  care  the  eases  relied  upon  by 
nmamd.  fbr  apcieUaAt  la  mf^att  «fl  tlwlr  pa* 
iiUoB,  bat  w*  do  not  think  they  eetal^Usta 
any  principle  inconslatent  with  the  views 
m  taSTe  herein  cxpieseed.  It  la  trtte  that 
hi  McCUntofA:  t.  Borers,  11  BL  Sf79.  (ft  lead- 
fac  case,)  the  town  line  was,  by  a  resnr- 
deflected  from  a  atraicht  line  betwe«i 
Ike  toiwiiship  comas;  but  an  examination  i 
«f  the  case  will  disclose  the  fact  that  tbat  i 
«o  dene  to  glT«  to  yarties  tbe  amount  «f  [ 
Ind  t»  wlUch  thcr  were  entitled,  and  tbat 
tte-  resarvcT-  ft^hnred  undisputed  permanent 
moanments  along  tbe  line,  as  establisbed  by 
fte  oc4gb»l  Borrej  and  the  goretnment  field 
Betes.  We  do  not  wish  to  be  mideratood, 
ii  this  case,  as  holding  that  where  It.  is 
dearly  established  that  the  line  as  orictnally 
Mirrored  by  the  gOTmimant  sorreyor,  and 
Aown  by  undisputed  monuments  on  the 
CiMmd,  is  not  a  straight  line  between  the 
township  comers,  snob  line  will  prevail, 
titoogh  It  may  confnct  with  fbe  goremmoit 
Add  notes.  Bat,  before  snch  monuments 
can  i»«Tail,  fh^  mmt  be  shown,  by  dear 
and  satisfactory  evidence,  to  have  been 
placed  IB  the  pesWoD  im  which  they  ate 
fomd  at  tbe  time  of  making  tbe  goremment 
awcy.  er  that  ttacv  bare  for  a  long  time 
ba«  gflnenOlr  recosiized  as  nndlsputed  goT- 
cnmeat  BonoiaaBts;  and  the  finding  of 
men  earth  numnds,  hMg  after  tbe  govcrn- 
nnt  aarrey  was  made,  will  not,  alone,  cs- 
tabUflb  tbe  £a<t  of  their  having  been  made 
IV  tbe  SDvemmeat  snrreyw.  In  the  caae 
at  bar,  no  soeh  aaUsfactwy  erldoice  haa 
been  adduced.  In  our  opinion,  as  would  war- 
rant a  court  In  bedding  the  line  claimed  by 
the  phimtlff  to  be  the  line  cstabUsbed  by 
tta  goroameat  sarr^.  Iherefore,  we  are 
oC  the  oplaloa  that  tbe  flnftlags  and  Judg- 
aant  of  tbe  conrt  bdow  were  correct,  and 
the  Judgment  Is  affirmed.   All  the  Judges 

COBCDCrlllft 
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KOBWSOtAN  PLOW  CO.  t.  BELIX>N  et  al. 
(Snpreme  Court  of  South  Dakota.    Dec.  9, 
1803.) 
APPB  AL— Reti  bw. 
When  an  appeal  is  taken  from  the  Jndg- 
meot,  and  tbe  appellant  has  fttiled  to  make  a 
motioa  for  a  new  trial  in  the  court  bdow,  tbe 
queatiou  of  the  saffideaey  of  the  evidence  te 
etippart  the  findings  wiR  n6t  be  examined  upon 
appeal.  The  apprflate  conrt  will  only  examine 
such  matters  refatiag  te  facts  oomplained  of  hi 
the  court  below  as  ,are  broaght  to  Its  atteotioa 
by  a  motion  for  a  new  trial' 
(Syllabos  by  the  Conrt.) 

Appeal  from  cirenU  eoart*  HntcblnaoB 
county;  B.  O.  Smltb.  Judge. 

Action-  !■  datan  and  dellyery  1^  tbe  Nor- 
weglaa  Flow  Company  against  David  B<d- 
han  and  F.  M.  Heanis.  Defendants  bad 
Judgment,  and  {datntlff  appeals.  Affirmed. 

Gea  P.  Harbea,  for  apptiloat.  D.  6. 
Maidar*  for  MspoDdents. 

BBKNBTT,  p.  J.  From  tbe  record  we 
gad  that  this  ie  an  aetm  in  dalm  and  de- 
livery, wberein  the  platetifT  micves  ia  Its 
eMnptolat  tbat  the  detaodants  wrongfoUy 
took  from  its  pDBsesal(Mi  and  detain  frou  it 
eertaUk  personal  property  of  which  it  Tlalwa 
to  be  tbe  owner.  The  de^danta^  who  wwe 
at  tbe  conuMneemcnt  of  ttabi  actl<A,  and 
prior  thereto^  remeettvclr  tbe  sbeilff  and 
deputy  Bberifl  ef  HatcM—o  couity,  jns* 
tU^  the  tafclag  aad  beldlog  of  tlie  propely 
by  vlrtoe  of  three  writs  of;  attacbmeot 
whltib  wwe  med  eat  im  ibree  sevoul  ae> 
ttens  cosnmenced  by  three  parties  against 
H.  H.  Miller  ft  Bon»  asA  wbv  clKlaaed  that 
at  the  time  the  attachments  were  levied 
sold  H.  H.  Miller  St  8<m  were  the  own- 
en  ef  the  prepertr  attachod,  and  not  tbe 
sUOuafC.  upon  tbe  Iftaes  thna  raised  a  trial 
was  had  before  tbe  court  without  tbe  Inter- 
vention of  a  Jury,  and  a.  Jodcntent  rendered 
in  favOT  of  the  defendantSk  fkem  whldi  an 
appeal  is  tak«. 

The  aaslgnmeot  of  erron,  which  ts  tbe 
cQ>pellant*B  complabit  on  appMl,  raises  bat 
one  questton  tor  the  d^omlnatlMi  of  this 
court;  that  1^  was  tbe  appellant  the  owaec 
of,  and  entltted  to  tbe  possessloa  of,  the 
E»^>erty  mentioned  In  tbe  writ  of  vef^evtak 
at  the  time  the  property  was  taken  by  vi^ 
toe  of  said  writ?  To  maintain  an  action  1a 
dalm  and  delivery  the  plaintiff  must  show 
a  presut  rl^t  to  tbe  spedflc  propwty  meu- 
tioned  IB  tbe  writ  It  Is  weU  establisbed 
that  the  actloi  cannot  be  m^ntalned  nnless 
the  pialntiflr  have  the  actual  oe  conatmetlve 
possession  of  tbe  goods,  or  a  general  or  spe- 
cial property  in  them,  with  the  right  to  im> 
mediate  possaasltHL  He  must  have  such  a 
title  in  them  as  anthoriaes  him  w  rednce 
the  goods  to  his  possesaI<m  at  the  canunmoe- 
ment  ot  hla  snlt  Cannui  v.  Kbrney,  8 
Scam.  9;  Heath  v.  West.  8  Foat  (N.  H.) 
UB;  Hums  v.  Tufts,  6  BiadcL  m  When 
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the  qnesUiHL  of  title  la  pot  In  Issiie,  and  the 
right  of  possession  Is  to  be  detwmlned  br 
the  question  of  title,  the  Imrden  Is  (m  the 
plalntlflC  to  show  a  sapoior  title  In  MmaeTf. 
The  question  Is,  which  has  the  better  tttie? 
Hatch  T.  Fowler,  28  Mich.  208;  Patterson  r. 
Fowlw,  22  Ark.  896;  ^Uett  t.  Fowler,  8 
Allen,  88;  Dows  t.  Green,  82  Barb.  490; 
Barnes  t.  Bartlett,  16  Pick.  79.  The  plain- 
tiff must  recover  on  the  strengtli  of  bis  own 
title,  and  not  upon  the  weakness  of  his  ad- 
recsary's.  If  he  fall  on  the  strength  of  his  own 
titl^  the  possession  of  the  i^perty  should 
be  retted  by  the  defendant  Bssta  t. 
Fleming,  78  Ind.  116;  Beinhelmer  t.  Hem- 
ingway, 85  Pa.  St  432;  Ooodmau  t.  Ken- 
nedy, 10  Neb.  27a  4  N.  W.  987.  The  estab- 
lishment of  Oiese  propoalttMis  rests  In  a 
great  measure  upon  erldence  produced  at 
the  trial.  In  tiie  case  at  bar  the  plaintiff 
dalms  the  ownership  of  ttie  property  in 
controrersy,  and  the  right  to  poMeisdon. 
The  answor  of  the  defendants  denies  that 
the  i^vpeetj  was  In  possesdtm  of  or  nndiT 
the  control  of  the  phdntiff  at  the  time  tt  was 
taken  by  d^endants  under  tba  atta^ment; 
and  th^  deny  that  the  plaintiff  li^  any 
tltie  to  said  goods,  or  any  right  to  the  pos- 
session of  them,  at  the  time  The  evidence 
tends  to  show  that  the  goods  were  not  In  the 
posaesaion  of  the  plaintiff  at  tiie  time  of  the 
alleged  taking  of  than  by  the  defendants, 
but  that  they  were  In  the  possession  of  H. 
H.  Mfller  &  Son,  the  alleged  debtors  in  the 
attachment  suits.  To  establish  the  owner- 
ship, the  plaintiff  Introduced  what  purport- 
ed to  be  a  contract  entered  Into  between 
them  and  H.  H.  Miller  St  Bon  In  relation  to 
the  sblpm«it  of  these  implements,  etc., 
which  possibly  tended  to  show  tliat  they 
sent  them  to  MUlcr  ft  Son  to  be  sold  on 
commission,  and  that  the  sale,  If  one  at  all, 
was  a  conditional  one,  which  did  not  pass 
the  title  or  ownership;  and  the  testimony 
of  one  Blckelborg.  who  was  the  general 
agent  of  the  platntifCs,  which  also  tended  to 
establish  the  fact  To  offset  whatever 
effect  this  evidence  bad  as  to  the  question 
of  ownership  and  riglit  of  possession,  the 
defendants  Introduced  the  order  from  Miller 
ft  Son  for  the  shipment  of  the  goods,  In 
which  It  quite  dearly  appears  tiiat  the 
goods  were  purchased  by  tiiem,  and  that 
tbey  were  sent  under  the  conditions  of  the 
order.  Upon  this  evidence  the  court  found 
as  a  matter  of  fact  'that  at  the  time  the 
action  was  begun  said  H.  H.  Miller  ft  Bon 
were  the  sole  nod  absolute  owners  of  the 
iwopoty  described  hi  the  complaint'*  The 
appeal  Is  fn>m  tiie  judgment  alone.  The 
respondents  Insist  that  the  appellant  hav- 
ing failed  to  make  a  motion  for  a  new 
trial  In  the  court  below,  the  question  of  the 
SDfflciency  of  the  erldence  to  support  the 
finding  will  not  be  examined  upon  appeal. 
With  this  contention  of  respondents  we 
must  agree,  as  the  appellate  court  will  only 
examine  sudi  matters  as  rdate  to  facta 


which  are  complained  of  In  the  court  below, 
OBd  brought  to  Its  attentimi  a  motltm  for 
a  new  trisL  Hie  reason  for  this  has  beea 
very  fully  discussed  by  Mr.  Justice  Blellsas 
In  the  case  of  Pierce  v.  Manning,  <S. 
SI  N.  W.  832.  Tet  we  have  generalized  Am 
principles  of  law  governing  actions  of  tUs 
nature,  also  the  evidence  In  the  case  at  bsi^ 
with  a  view  of  showing  that  if  we  shooU 
have  reviewed  the  ease  from  the  staaJ 
point  of  the  appelant  the  action  of  tlie 
court  below  would  have  been  sustained. 
The  only  question  before  the  court  thtt»- 
fore,  Is  whethw  the  ]udgm«it  Is  Jostifled 
the  finding  of  tact  and  conclnslona  at 
law.  An  Inspection  of  this  finding  and  tkm 
Judgment  mske  it  evident  that  the  court 
committed  no  error  in  this  respect  The 
iudgmoit  Is  in  all  things,  therefore^  of- 
flnssd* 


8TATB  ez  ret.  GOFFUAN  v.  WALTON  et  oL 
(Soprsms  OonrC  of  Nebraska.  Nov.  28.  1898^ 
Uammmv  w  Coust  —  SioKme  Bill  om  Bxoaf>. 

TIORB— LaOBBS. 

A  neootiable  innmisaory  note,  secnred  br 
a  mortgage  on  real  estate,  waa  made  and  ddir- 
wed  hy  one  W.  to  C.  O.  duly  indorsed  the 
note,  and  ddlvered  the  aame  to  F.,  who  theve- 
aftar  brongfat  an  action  of  foreclosure,  and  oh- 
tained  a  decree  flnding  the  amount  doe  on  thm 
note  and  mortgage,  and  that  W.  and  O.  wei* 
liable  for  any  defidoicr  after  the  sale  of  the 
mortgaged  premises.  The  decree  waa  render- 
ed Aptu  IS,  1892,  to  which  no  objection  was 
made,  and /Judgment  for  deficiency  roidered 
June  26,  1893,  whereupon  it  is  sought  to  com- 
pel the  judge  before  whom  the  case  was  tried, 
or  Ua  successor,  to  sign  a  hill  of  exertions  of 
the  evidence  Introduced  on  the  trial  of  the  fore- 
closure suit  to  show  that  no  evidence  was  in- 
troduced except  the  note  and  m<ntgage.  Hdd, 
that  the  ai^licatlon  came  too  late. 
(Syllabus  by  the  Uonrt) 

Original  action  In  the  name  of  the  state, 
at  the  relation  of  Victor  H.  Goffman,  agatuat 
W.  O.  Walton  and  anothv,  for  msndamnsi 
Writ  denied. 

John  O.  Yeiser,  far  relator. 

HAXWBLL,  a  J.  This  Is  an  aroUcatioB 
fbr  a  writ  <a  mandamus  to  compel  fhe  d«> 
fendante  to  sign  a  blU  of  exeepttons.  ft  Is 
alleged.  In  substance,  in  the  petition,  tbst 
on  the  — »  day  ot  Octobw,  1891.  Oharles 
F.  Fobs  filed  his  petition  In  the  district 
court  of  Dongas  cotanty  against  Oharles  W. 
White,  Tlctw  H.  Goffman,  et  aL,  tlie  ob> 
Ject  of  which  was  to  foreclose  a  mortgage 
mi  certain  real  estate  tberrin  described;  that 
on  tiie  18th  day  of  Ajprli;  1892,  a  decree  of 
forectosnre  and  sale  was  duly  rendered  la 
said  cause  tor  tiie  sum  of  f2,S22.2S,  of  which 
no  complalkit  Is  now  madie;  tiiat  the  mori^ 
gaged  property  was  sold,  to  which  no  ob- 
jection is  made,  but  after  Uie  sole  of  suck 
property,  to  wit,  on  the  26th  day  of  June, 
1803,  a  Judgment  for  deficiency  was  duly  en- 
t&Kd  against  Goffman,  and  It  was  then 
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Kfogikt  to  bare  the  defendants  herein  sign 
a  un  1^  exceptRms  In  the  (wlglnal  decree, 
mdered  April  18,  1802.  A  statement  of  the 
case  will  show  that  no  anthori^  exists  fw 
the  preparattcm  and  signing  of  said  bin  after 
so  great  a  I^ise  of  ttme,  and  the  defendants 
pn^ietiy  refused  to  sign  the  same,  lite  case 
Is  Bomewliat  similar  to  that  of  StoTW  t. 
Tompkins,  S4  Neb.  465,  51  N.  W.  lOM,  but 
the  question  as  to  the  effect  of  the  ordinal 
dQpree  Is  not  beftve  the  ttnat  Th»  d^end- 
ants  did  right  la  refusing  to  sign  the  bill, 
iDd  Hie  writ  is  dented.  Judgment  acowdliig- 
Ir.  nie  otbor  Judges  concur. 


rOWLBR  BLBVATOB  00.  T.  GOTTRBLL 
etaL 

(Sspreme  Court  of  Nebraska.   Nor.  28,  1SB8.) 

Srumi  or  Fudss— BnrrionaoT  or  Ubmobaii- 
nm— Parw.  Etidbkos. 

1.  The  written  menurandnin  required  br 
KCtion  9  of  oar  statate  of  frauds  (cliapter  82, 
Gomp.  St)  TOEj  be  made  out  b^  connecUng  two 
vt  mon  separate  papoB,  such  as  Uia  written 
eorre^ndeoce  between  the  parties. 

2.  It  is  not  essential,  in  such  case,  that  each 
paper  be  sisned  bj  the  party  sought  to  be  diar- 
KM,  pro  Tided  those  not  thus  signed  are  referred 
to  wfth  reasonable  certainty  in  Uhmo  which  are 
■igsed. 

3.  But  the  rdatlon  to  each  other  of  the 
documents  relied  upon  to  satisfy  the  require- 
meat  of  tlie  statute  must  appear  on  th^  faoe, 
ul  cannot  be  established  by  parol  erldoica^ 

(SylUbos  Ity  the  Gonrt) 

Error  to  district  court;  Dongas  county; 
Doane,  Judge. 

Action  by  the  Fowler  Slevator  Oompnny 
tgainst  L.  B.  Cottrell  and  another  for  dam- 
ag«  resulting  from  defendants'  fallore  to 
ddlTCT  10,000  bushels  of  com  purchased. 
There  was  Judgment  for  defendants  on  de- 
murrer to  the  complaint,  and  plalnOff  brings 
error.  Affirmed. 

Whsiton  A  Balrd,  for  plaintiff  In  error. 
Bd.  P.  ftnldi,  for  defendants  In  oror. 

POST,  J.  Tb&i  la  a  petition  in  errw  from 
the  ffisttlct  court  of  Douglas  county.  A  de- 
murrer was  sustained  to  the  petition  In  that 
omrt,  and,  the  plslntlff  rinsing  to  plead 
farther,  the  action  was  dismissed,  with  costs. 
Tlie  oontrorersy  in  this  court  therefore  In- 
TfAres  but  aae  Inqnlry,  tIz.  does  the  petl- 
tion  state  a  cause  of  action?  The  material 
aOegattons  thereof  are  as  follows:  On  the 
4th  day  of  March,  1881,  the  plaintiff,  a  cor- 
poration d<^g  business  in  the  city  of  Omaha, 
entered  Into  an  agreement  by  telephone  with 
the  defendants,  thai  residing  and  doing  busl- 
new  In  the  dty  of  Seward,  by  wtiieh  the  lat- 
ter sold  and  agreed  to  deliror  to  plaintiff, 
or  its  representatlTe  in  the  dty  of  St  Louis, 
Ho.,  within  30  days  tbCTeafter,  10,000  bushels 
of  No.  3  com,  at  54^  cents  per  bushel.  On 
the  same  day  plaintiff  addressed  the  defend- 
ants the  fdUowlnc  communication,  which 


was  In  due  coarse  of  mall  reotiTed  by  the 
latter  at  Seward:  "Omaha,  Neb.,  March  4tb, 
1891.  Mess.  Oottrdl,  Alden  &  Co.,  Seward. 
Neb.— Dear  Sirs:  mils  confirms  purchase  ctf 
you  by  telephone  to-day  of  10,000  bu.  No.  S 
com  or  better,  at  54H  c.  per  bn.  delivered 
at  St  Louis.  Mo.,  Pac.  Ry..  30  days*  ship- 
ment. St  Louis  terms.  Please  ship  as  fel- 
lows: 'Order  Fowler  BUerator  Oo.  Notify 
John  A.  Warren  &  Oo.,  St  Louis  Mo.  Oare 
Mo.  Pac.  Ry..  Lincoln.  Neb.'  Make  drafts, 
B.  of  Ii.  attached,  on  Fowler  M.  Co..  Omaha, 
Neb.  Order  and  use  Mo.  Paa  cars  to  avoid 
tranEtferrIng  the  grain.  Tours,  truly.  Fowler 
Elevator  Co.  B.."— to  wbteh,  on  the  80th  day 
of  March,  the  defendants  replied  as  fallows: 
"Seward.  Neb.,  March  80tb,  ISSL  Fow- 
ler Elevator  Oo..  Omaha,  Nebr.— Oents:  It 
will  be  impossible  for  us  to  ship  you  or 
your  St  Louis  firm,  Jna  A.  Warren  ft  Oo., 
any  corn.  We  hope  this  will  not  seriously 
Inconvenience  yon.  Yours,  &c.,  Cottrell.  Al- 
den ft  Go."  On  the  foUowing  day  plaintiff 
wrote  defendants  as  follows:  "Omaha,  Neb., 
March  Sl«  1801.  Cottrell.  Alden  ft  Co.,  Sew- 
ard, Neto.— Bear  Sirs:  Tour  favor  of  the 
SOtb  at  band,  stating  that  it  will  be  impos- 
sible to  sbip  us  any  cotu,  and  hoplnr  that 
it  will  not  seriously  inconvenience  us.  We  do 
not  understand  Just  what  you  mean,  as  your 
Mr.  Cottrell  waa  here  a  few  days  ago,  and 
asked  for  an  extension  of  time  of  shipment 
and  we  agi'eed  to  allow  him  10  days'  exten- 
8i<m.  Mr.  Cottrell  at  the  time  said  that  yon 
bad  the  com,  and  26  to  SO  cars  besides,  as 
yet  nn8(dd.  We  are  willing  to  grant  you  au 
extension  until  April  14th.  but  can  see  no 
reason  why  you  should  not  be  able  to  get  the 
coru  out  by  that  time;  and,  consld^ng  the 
present  condition  of  the  cash  corn  market 
we  think  we  are  treating  you  very  lil)eralJr. 
It  most  certainly  would  iDConvenlence  us 
not  to  have  you  ship  this  com,  as  you  must 
know  tliat  to  iH-otect  otu^elves  we  must  sell 
each  dny  against  all  purchases,  and  of  courne 
our  St  Loula  firm  look  to  us  for  this  com. 
Please  let  us  hear  from  you  more  fully  on 
the  subject.  Yours,  truly,  Fowler  Bl.  Oo. 
B."  And  on  the  2d  day  of  April  the  de- 
fendants replied  as  follows:  "Seward,  Neb., 
April  2,  1891.  Fowler  Elevate  Co.,  Omahn, 
Neb.— Gents:  Replying  to  your  letter  of 
March  Slst  at  the  time  com  sale  In  ques- 
tion was  made,  we  supposed  we  had  control 
of  the  com,  and  could  handle  It  and  sell  it. 
Since  then  obstacles  have  presented  them- 
selves, and  drcumatances  over  which  we 
have  no  contr<d  will  prevent  ua  from  filling 
the  sale.  We  cannot,  therefore,  fill  the  sale, 
much  to  our  chagrin,  and  you  will  have  to 
look  elsewhere  for  the  corn.  Yours,  &c., 
Cottrell,  Alden  ft  Co."  The  other  allega- 
tions relate  to  the  subject  of  damage,  and 
do  not  call  for  notice  In  this  o[dnlon,  since 
it  Is  conceded  that  the  only  question  pre- 
sented by  the  record  Is  the  snffldency  of 
the  correspondence  set  out  above  to  satisfy 
the  requirements  of  section  B  of  our  statute 


Digitized  by 


20 


KOBTinrESTERK  BEFOBTBR,  Vol.  57. 


(Neb. 


or  fl^naB,  (cbapter  82,  Comp.  St)  The  pro- 
visions of  the  section  referred  to  are  as  fol- 
lows: "ETery  contract  for  the  sale  of  any 
goods,  chattels  or  thhigs  In  action,  for  the 
I»rlce  of  fifty  dollars  or  more  shall  be  void 
nnless  First.  A  note  or  memorandum  of  such 
contract  be  made  in  writing  and  be  sub- 
scribed by  the  party  to  be  charged  thereby. 
Second.  Unless  the  buyer  shall  accept  and 
rec^TO  iMTt  of  such  goods  or  the  eTidences, 
or  some  of  them,  of  each  things  in  action. 
Third.  Unless  the  buyer  shall  at  the  time, 
pay  some  part  of  the  purchase  money." 

It  is  not  essential  that  a  contract  be  evi- 
denced by  a  single  document,  In  order  to 
bring  It  ifithln  the  first  exertion  contained 
In  the  foregoing  section.  All  wrltm  agree 
that  it  Is  a  Bufflcl«it  compliance  with  the 
statute  If  the  terms  of  the  agreement  can  be 
determined  with  reasonaUe  certainty  from 
two  or  more  separate  papers.  Nor  are  they 
alt  required  to  be  signed  by  the  party  sought 
to  be  charged,  provided  those  not  thus  signed 
are  referred  to  In  those  which  are  signed. 
But  the  connection  between  such  documents 
must  appear  from  the  signed  memoranda, 
and  cannot  be  estaUlshed  by  parol  evidence. 
See  Boyd^  t.  Drummond,  11  East,  1^; 
Coles  T.  Trecothlck,  9  Ves.  260;  Rldgway 
T.  Wharton.  6  H.  L.  Cas.  2ST;  Blair  v.  Snod- 
grass,  1  Sneed,  1;  Thayer  v.  Luce,  22  Ohio 
St  62;  Johnson  v.  Buck,  SS  N.  J.  Law,  888; 
Tice  T.  Freeman,  30  Minn.  389, 15  N.  W.  874; 
Rldgway  T.  Ingram,  50  Ind.  145;  Ncn-th  t. 
Mendel,  73  Ga.  4X30;  Brown  v.  Whipple,  68 
N.  H.  229;  Carter  v.  Shorter,  57  Ala.  256; 
Boardman  v.  Spooner.  13  Allen,  353;  Benj. 
Sales,  222;  Reed,  St  Frauds,  3CL;  Wood, 
St  Frauds,  364.  Assuming  the  written  cor- 
reqtoodence  In  tliis  case  to  be  otherwise 
A  goffident  oom^lance  with  the  demand 
of  the  statute,  It  Is  entirely  insuffldent  as 
a  mem(»andum  to  diarge  the  defendants, 
for  the  reason  fliat  no  reeerence  Is  there- 
in made  by  the  latter  to  the  first  and 
mly  ctnamunlcatlon  tat  wblch  mention  la 
made  of  the  terms  or  condltlcms  of  the  al- 
leged agreement  Trm,  it  la  charged  In  the 
petition  that  tbB  lettw  of  defendants  under 
date  of  April  2d,  refers  to  the  contract  men- 
tioned In  {klaintlff  8  first  communication,  but 
It  is  apparent  from  the  other  allegationa 
thereof  that  the  foregoing  orarespondence  la 
the  <uily  written  erldraice  of  the  agreement 
sued  on.  It  la  evident,  too,  when  tested  by 
the  antbcKltlea  cited,  that  such  ecurespond- 
ence  does  not  amount  to  a  memorandum  in 
writing,  within  the  meaning  of  the  statute. 
It  m^  be  observed  further  that,  had  the  let- 
tian  of  the  defendants  referred  In  the  moat 
unequivocal  ttfms  to  the  j^aintUTB  communi- 
cation of  March  4th,  the  statute  Is  still  appU- 
caUe,  dnce  we  find  tiiereln  no  admowledif- 
raent  of  the  alleged  parol  agreement  but.  on 
the  other  hand,  an  express  repudiation  there- 
at It  foItowB  that  the  petition  does  not 
state  a  cause  of  action,  that  the  order  aua- 


talnliv  the  demurrer  Is  right  and  that  tte 
Judgment  of  the  district  court  should  be  af^ 
firmed.   The  other  Judges  concur. 


STATE  ex  rd.  LEBSEl,  Attorney  General,  v. 

ATCHISON  &  N.  R.  CO. 
(Supreme  Court  of  Nebraska.    Nov.  21,  1893.) 
Quo  Wakkanto  xoaisst  Cobforation  —  Illbgai. 

BXBRCIBS  OF  FSATICBttB — SCPPICIKNCT  OP  Rwi- 
VBMOB. 

1.  In  qvo  warranto  proceedings  b>  declare 
void  the  lease  by  defeadant  of  its  line  to  an- 
other railroad  company,  and  to  annul  a  anbse- 
qnent  deed  of  defendant  to  said  lessee,  by  which 
lease  and  deed  It  was  claimed  that  a  consolida- 
tion had  been  effected  of  parallel  competing 
Ilnee,  not  forming  a  continaona  line  without 
break  of  range  or  iDterrnption,  it  fa  hM,  uvon 
fall  cousideratioa  of  all  the  proofs  uixm  which 
was  made  up  the  report  of  the  refHee,  that 
eadl  of  his  flDdinn  of  fact  aad  eaaeladons  of 
law  adverady  to  the  material  avermeotB  of  the 
Information  Is  correct  Maxwdl,  0.  T.,  dla- 
senttng. 

2.  Hie  pToote  and  the  report  of  tiie  referee 
bdng  a4v«ne  to  each  material  aUegation  of  tb* 
informatioo,  such  information  is  ilisiiiisseil 
Maxwell.  U  J.,  diasentinc, 

(Syllabus  by  tlie  Court) 

CommUsionera'  decision. 

Original  action  in  quo  warranto  fn  the 
name  of  the  state,  at  the  relation  of  wmium 
Leese,  attorn^  general,  against  the  Atchi- 
son &  Nebraska  Railroad  Company,  to  miat 
defendant  of  ItB  franchise.  Heard  on  «oep- 
tlons  to  the  report  of  the  refere&  bfOrma- 
tion  dismissed. 

Fw  fbrmer  report,      88  N.  W.  48. 

Wm.  Leese,  At^.  Oen.,  and  Oeo.H.Hast- 
inga,  (Obas.  Q.  Dawes,  of  (ioanBel,)  for  plaln- 
tur.  3.  M.  Woolworth,  T.  M.  Marquett  and 
Marquette,  Deweeae  ft  HaS,  for  defendant. 

RYAN,  O.  TtHa  cause  was  considered, 
and  certain  proposittons  of  law  applicable 
to  the  mattOB  alleged  In  tiie  Infonnatlon 
were  fully  stated,  in  24  Neb.  14S  et  aeq..  38 
N.  W.  48l  laUs  was  npon  a  dunnrrar  to 
the 'said  Informatloh  on  the  grounds  of  a  dle- 
fect  of  parttea.  and  beoanae*the  teetB  at 
leged  did  not  entitle  the  state  to  the  relief 
prayed.  Upon  the  arermenbi  of  the  Infw- 
matlon,  which,  for  tha  purposes  at  the  de- 
mnrref,  were  conceded  to  be  trae,  It  was 
hdd  that  the  lease  of  the  respondent  to  the 
Burlington  ft  Missouri  River  Railroad  0<Hm- 
pany  should  be  dedared  void.  The  reepoud- 
ent  was  given  leave  to  answa  the  Informa- 
tion, and  in  doe  time  Its  answer  was  made» 
averring  the  existence  of  such  facts  as  Qe^ar- 
tlved  all  Infringements  of  the  provisiwa  of 
the  statutes  and  constitution  of  the  stata 
of  Nebraska  charged  In  the  information. 
On  the  24th  day  of  March,  1891,  by  consMit 
of  the  reepective  parties  and  their  counsel. 
It  was  ordered  that  upon  the  pleadings,  te«> 
tlmony,  and  exhibits,  then  ready  tor  ttnal 
consideration,  this  cause  should  be  referred 
to  John  B.  Ame^  Bsq.,  b^  whom,  thereon. 
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of  facts  and  coD<dnaIoiia  of  law.  Aceordlng- 
Ij,  on  October  1>  1801.  said  referee  filed  his 
report.  In  result  ta  whic^  were  deduced  aod 
applied  five  ctmclusions  of  laWi  fb*  last  of 
which  was  that  the  InformatiOQ  should  be 
iismlsaed. 

Sammarized,  the  findings  of  fact  relevant 
and  ?i«ptoriaT  to  the  dedaion  of  the  issues 
Joined  were  substantially  as  follows:  That 
the  Borlington  &  Missouri  River  Railroad 
Company  In  Nebraska  had  prior  to  January 
1&  1872,  codhtructedT  and  acquired,  by  leases, 
hnes  of  railway  ertending  from  riattsmouth 
to  Ittncola.  and  from  linooln,  by  way  of 
Crete,  through  the  counties  of  Lancaster, 
SiUine.  and  Gage  to  the  elty  of  Beatrice,  in 
tiie  laat-named  county,  and  from  Lincoln, 
through  the  counties  of  Lancasterp.  Otat, 
and  Nemaha,  to  the  town  of  BrownvUle,  in 
the  county  last  named.  Tb&t  said  Una  frMU 
Crete  to  Beatrice  practically  constituted  & 
branch  from  tlie  main  line  of  said  Burlington 
4  MIsBoari  BlTer  Railroad  Company,  ex- 
tending to  K^ney,  and,  if  treated  as  a 
prolongation  of  said  main  line,  was  and  is 
not  paralld  wifb,  but  divergent  teota,  the 
■aid  line  of  said  defendant  &t  sobstantially 
aU  points  after  leaving  said  dty  of  Lincoln; 
tms  divergence  being  so  great  that  the  sta- 
tions of  C^te,  on  the  first-named  line,  and 
gf  TT'''^"MiTi,  on  the  defendant's  line,— the 
former  about  20  mlLes  and  the  lattw  aoont 
15  miles  from  lancoln,— are'  geographicaUy 
more  than  20  miles  apart  That  the  line 
by  way  of  Nebraska  City  to  Brownville  la 
■ot  parallel  to,  but  divergent  from,  the  said 
defendant's  line  at  all  points  after  leav- 
ing Lincoln,  said  divergence  being  as  great 
as  between  the  two  lines  above  mentioned; 
sU  of  said  lines,  however,  converging  to  a 
common  point,  which  is  Lincoln,  That 
from  Beatrice  to  Tecumseh,  which  Is  the 
nearest  point  on  defendant's  line,  is  35  mQes^ 
and  from  Tecumseh  to  Nemaha  City,  the 
nearest  point  on  the  BrownvlUe  line,  is  30 
mfles.  That  ^ce  January  15,  1872,  the 
lines  of  the  Burlington  &  BCssoorl  Rlvca: 
Eailroad  Company,  of  the  Chicago,  Burling- 
ton &.  Quiocy  Railroad  CtKnpany,  and  of 
the  defendant,  have,  as  constructed  and 
maintained,  admitted  of  the  contlnuons  pas- 
sage of  cars  from  one  to  the  other  without 
detention  or  break  of  bulk  at  Lincoln.  That 
since  January  1,  1880,  all  of  said  lines  nave 
been  in  the  exclusive  possession  and  under 
the  sole  control  and  management  of  said 
CUcago,  Burlington  &  Qulncy  Railroad  Com- 
pany, ntiat  defoidant's  line  constitutes  a 
practical  continoatlon  and  ivolongation  in 
nearly  a  right  line  soatheasterly  from  lAix- 
ooln.  Neb.,  to  Atchison,  Ean.,  of  the  afore- 
said Une  extending  from  Plattsmontb  to 
Uncoln;  and,  as  such  continuation  and  pro- 
Inigatlaai,  di^endant's  line,  as  respects  the 
transportation  of  freight,  has  been  and  Is 
fiow  operated  the  Chicago.  Burlington  & 
QatnQf  BaUioad' Oompflny.  ISiat,  first  tu 


lease,  and  aVterwardB  by  deeds^  the  dafend- 
ant's  line  of  railroad  was  transfeired  to  the 
Burlington  &  Missouri  River  Raih^Mtd  Com- 
pany, by  which  latter  company  it  was  duly, 
by  deed,  conveyed  to  the  said  Chicago,  Bur- 
lington &  Qulncy  Railroad  Company.  That 
pending  the  construction  of  defendant's  line 
of  railroad,  and  in  aid  thereof  bonds  were 
voted  and  Issued  to  the  defendant,  to  the 
aggregate  amount  of  (397,700,  by  the  coun- 
ties of  Richardson,  Gage,  mid  Lancaster, 
though  upon  what  inducement,  the  record 
does  not  disclose.  Tliat  previous  to  January 
1,  1880,  defendant's  line  was  in  very  bad  re- 
pair, and  very  inadequately  equipped  with 
rolling  stock,  and  imable  to  give  a  safe  oc 
effectual  swvlce,  and  on  account  of  Its  finan- 
cial ^barrassment  the  defendant  was  un- 
able to  am^orate  these  evlla  That  since 
Janpaxy  1,  18S0,  the  Chicago,  Burlington  A 
Qulncy  Railroad  Company  has  practically 
reooo8tnu^;£d  defendant's  line  of  railroad,  by 
putting  in  new  ties,  and  the  substitattoa 
throu^out  of  new  steel  rails  for  the  Iron 
rails  formerly  In  use  thereon,  and  has  built 
at  Rulo,  across  the  Missouri  river,  a  bridge 
at  a  cost  of  $1,000,000,  so  as  to  connect  with 
its  lines  east  of  the  Missouri  riw,  and  has 
j  placed  In  repair,  and  furnished  wUh  rolling 
j  stock,  the  defendant's  line,  so  now  It  ta 
safe  and  efficient  for  use  as  a  railroad. 
That  within  10  miles  of  Lincoln  the  BurUag-: 
ton  £  Mlssoufl  River  Railroad  Company's 
line  and  that  of  defendant  were  so  near 
each  other  as  to  serve,  on  nearly  eipial 
terms,  some  of  the  traffic  destined  to  Uac(^.' 
But,  with  this  exertion,  these  lines  were  not 
competing,  and  the  above  ^ceptlon  did  not 
rend&t  them  within  the  meaning  and  effect 
of  the  provlslona  of  the  constitution  of  1&75, 
inhibiting  the  consoUdatloa  of  railroad  cor- 
porations owning  parous  and  ,  competing 
lines.  That  there  was  no  proof  of  competi- 
tion for  traffic  b^ween  interstate  points,  and, 
exciting  at  Lincoln,  there,  was  no  comt>eti- 
tton  betwe^  points  within  Nelvaaka  and 
other  points-  outside  Its  limits.  The  referee 
further  found  that  such  other  competition 
as  existed  was  between  shippers  stimulated 
to  activity  by  a  system  of  Individual  rebates 
common  to  the  railroad  companies  previous 
to  the  enactment  of  the  Interstate  commerce 
law  by  congress,  or  arose  from  occasional 
fortuitous  drcnmstanoes  or  combinations  of 
clrcunidtances  entirely  foreign  to  the  inhibi- 
tions tiC  the  statutes  and  the  constitution  ot 
Nebraska.  That  there  was  so  violation  of 
such  provisions  the  defendant,  was,  sub- 
stantially, the  referee's  conclusion  of  law. 

To  these  several  findings  of  fact  and  con- 
(dnslons  of  law  there  were  filed  exceptions 
which  challenge  Qie  correctness  of  every  con- 
clusion, whether  of  law  or  of  fact  These 
^cepUoDS  are  criticised  as  inexact,  general, 
and  as  unavallliig  as  against  the  findings  of 
ttie  referee,  especially  as  to  matbmi  of  fact, 
the  craitentlOQ  being  that  these  must  stoinl 
as  tiie  sj^ei^  verdict  of  a  fapejr-  It  niay  1m 
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that  fheM  poIntB  an  well  takoo,  and  tliat  tbls 
case  might  be  disposed  of  upon  tlie  presump- 
tion contended  for.  The  magnitude  of  the 
lotereets  Involved  and  of  the  queetloDS  pre- 
sented, as  well  as  the  ooDBlderation  dne  to  an 
application  for  a  pren^tlve  writ  by  the 
state,  seemed  to  require  that  technicalities 
should  be  avoided  as  far  as  possible;  and  the 
eridettce,  therefore,  has  been  as  carefully 
read  and  considered  as  thooi^  no  report  had 
been  made  by  the  referee,  with  the  same  oon- 
clusions  as  bad  been  set  forth  In  his  report 
As  the  referee's  findings  fully  and  foirly  epit- 
omise the  evidence  as  to  questions  of  tact, 
and  as  bis  concdnstons  of  law  are  in  con- 
•raance  with  the  principles  recognized  on 
the  hearing  of  the  cause  on  demurrer,  it 
would  be  but  a  work  of  supererogation  to 
examine  the  same  matters  la  detail  only  to 
reach  the  same  result  The  exceptions  to 
the  report  of  Oie  referee  are  overruled,  and 
the  information  Is  flltmltsftj,  Jadgmoat  afr 
cwdlngly. 

MAXWMXi,  O.  X,  (dissenting.)  I  am  un- 
able to  give  my  assent  to  the  opinion  of  the 
commissioners  In  this  case,  approved  by  a 
majority  of  the  court  The  case  was  before 
this  court  in  1888  on  demurrer  to  the  rela- 
tion. The  demurrer  was  ovtttnled,  and 
leave  given  the  d^endants  to  answer.  It 
may  be  well  to  call  attention  to  the  points 
decided  in  that  case  by  a  unanimous  court, 
(State  V.  Ballroad  Co.,  24  Nebb  143,  144»  88 
N.  W.  43,)  as  foUows: 

"In  a  proceeding  by  quo  warranto  against 
a  corporation  to  forfeit  Its  franchises,  and 
oust  it  from  the  same,  for  misuser  or  non- 
user  thereof,  the  corporation  is  the  only  nec- 
essary party  defendant  In  case  of  forfeit- 
ure the  court  will  take  ttie  necessary  steps 
to  protect  the  rl^ts  of  other  parties  In  the 
premises. 

"Section  88,  o.  16,  Comp.  St,  authorizes  tiie 
consolidation  of  two  lines  of  railway  only  In 
cases  where  the  two  roads,  when  consolida- 
ted, will  form  a  continuous  line,  without 
breakage  of  gauge  or  interruption. 

"Section  94,  c  18,  Comp.  St,  authorizes  the 
leasing  of  a  railroad  constructed  by  another 
company  only  In  cases  where  the  roaa  of  the 
lessee  and  of  the  company  wit'iig  the  lease 
will  form  a  continuous  l<ne. 

"The  Atchison  &  Nebraska  Railroad,  ex- 
tending from  Atchison,  Kan.,  to  Lincoln, 
Neb.,  was  completed  to  Lincoln  in  1871,  and 
leased  to  the  B.  &  &L  R.  B.  In  1880.  Held, 
that  It  did  not  form  a  continuous  line  with 
the  B  &  M.  Ballroad,  and  was  not  within  the 
provlrions  of  the  statute  authorizing  the  mak- 
ing of  a  lease,  and  that  such  lease  was  unau- 
thorized. The  mention  In  the  statute  of  con- 
tinuous or  connected  lines  excludes  all  oth- 
en. 

"The  powers  of  a  corporation  organized  un- 
der legislative  statutes  are  such,  and  such 
only,  as  the  statutes  confer.  The  charter  of 
a  eorporatlon  Is  the  measure  of  Its  powers^ 


and  the  ^inmeratlon  of  these  powm  implies 
the  exclusion  of  all  others. 

"Where  a  railway  company,  without  au- 
thority of  law,  leases  Its  road  to  another  rail- 
way c<nnpany,  with  all  Its  rights,  property, 
and  franchises,  for  a  long  period  of  time,  it 
thereby  abandons  the  operation  of  Its  road 
and  la  subject  to  forfeiture. 

"SecUon  3,  art  U,  of  the  constitution,  pro- 
hibits any  railroad  CM^wration  from  coasoll- 
datlng  Its  stock,  property,  frandiises,  or  earn- 
ings, in  whole  or  in  part,  with  any  other  rail- 
road corporation  owning  a  parallel  or  cmu- 
petlng  line.  The  word  'consolidate,*  in  Uie 
constitution,  is  used  in  the  sense  of  'Join'  or 
'unite.* 

"Section  S,  art  11,  of  the  oonstltntlmi,  pro- 
hibits the  issuing  by  a  railway  corporation  of 
stock  or  bonds,  except  for  the  consideration 
actually  received.  One  of  the  objects  of 
this  proTlslon  la  to  enable  the  public  to  as- 
certain the  actual  cost  of  each  railway  in 
the  state,  and  to  enable  the  legislature  to 
pass  Just  laws  Axlag  an  equitable  rate  of 
taxation,  and  for  the  transportation  of  pov 
sons  and  property,  so  that  Justice  may  be 
done  alike  to  the  railway  company,  the  pub- 
lic, and  private  individuals." 

Many  of  these  points  are  not  referred  to 
In  the  opinion  of  the  commissioners.  Section 
8,  art  11.  of  the  constitution,  prohibits  any 
railway  comiMny  from  consolidating  Its 
stock,  property,  franchises,  or  earnings,  in 
whole  or  hi  part,  with  any  other  railroad  oor- 
po  rati  cm  owning  a  parallel  or  competing  Use. 
It  Is  admitted  in  the  opinion  tiiat  "within  ten 
miles  of  Lincoln  the  Burlington  &  Missouri 
River  Railroad  Company's  Hue  and  that  of 
the  defendant  were  so  near  each  other  as  to 
serve,  on  nearly  equal  terms,  some  of  the 
traffic  destined  to  Llncohi.  But  with  this 
exception,  these  lines  were  not  competing, 
and  the  above  exception  did  not  render  them 
within  the  meaning  and  efTect  of  the  provi- 
sions of  the  constitution  of  1875,  inhibiting 
tibe  consolidation  of  railroad  corporations 
owning  parallel  and  oompeth^  lines."  It 
wlU  be  observed  that  It  is  admitted  In  the 
opinion,  in  efTect  that  at  Lincoln,  and  within 
10  miles  thereof,  the  defendant  road  and  the 
Burlington  &  Missouri  were  competing  lines. 
If  we  take  10  miles  square  In  every  direction 
from  Lincoln,  we  will  have  400  square  miles 
of  tfflTltory,  which  at  the  present  time  con- 
tains more  than  60,000  people.  This  territory 
is  sufficient  to  form  a  couinty,  and  Is  the  min- 
imum number  of  miles  fixed  by  the  constitu- 
tion for  that  purpose.  Yet  the  &ct  that  the 
defendant  is  a  competing  road  with  the  Bur- 
lington A  Missouri  is  spoken  of  as  though 
it  was  a  trifling  matter,  notwithstanding  the 
language  of  the  constitution  that  there  dinll  be 
no  oonsolidatlon  either  In  the  stock,  property, 
franchises,  or  earnings,  or  any  piirt  thereof, 
with  any  other  parallel  or  competing  line.  The 
object  of  the  constltutloaal  convention  was  to 
prevent  one  or  two  corporations  from  pnr- 
<»hp«i¥ig  parallel  or  oompeting  lines,  and  thus 
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preroktlBg  coropedtioa.   The  defendant,  If 
Asomnected  with  the  Burilngton  &  Missouri, 
hi  a  competiiig  lln«  for  bnslneBs  1b  the  terri- 
tory named,  and  might,  perfaajM,  by  oarrylns 
for  lowar  rates  than  the  Burlington  &  Mls- 
aoori,  bm^t  every  resident  of  the  olty  of 
Ltacoln  and  the  territory  adjacent,  and  thus 
tadnce  new  enterprises  and  promote  the  pros- 
perity, not  only  of  the  dty,  but  of  the  state. 
It  Is  a  well-known  fact,  also,  that  the  road 
was  originally  planned  to  extend  to  Oolum- 
bos,  and  there  form  a  competing  line  with 
ttie  XTnlon  Fadflc  Ballroad;  and  the  records 
of  this  court  show  that  the  citizens  of 
Platte  county  donated  f 100,000  of  Its  comity 
bmda  to  that  road,  presumably  to  obtain  a 
competing  line.   The  majority  opinion  would 
•now  the  BorllngtMi  &  flilssouri  Ballroad  to 
pnrchaBe  the  Unlcm  Pacific  Railway  as  a  com- 
petlng  line   It  Is  wdl  known,  also,  tiiat  the 
defendant  line  crosses  the  Burlington  &  Mis- 
■ouri  line  at  Seward,  and  would  be  a  com- 
peting line  there.   It  also  crosses  the  Bur- 
Ungton  &  MIssomi  line  at  Llnoolu,  and  the 
BnAngUm  &  Missouri  road  at  Tecumseh, 
and  would  be  a  competlnff  line  there.  If 
eompetltlon  could  affect  the  rates  of  trans- 
portation for  10  miles  on  each  side  of  Liln- 
coln,  it  would  do  the  same  for  Columbus, 
Bnrard.  and  Tecnms^   Thus,  if  Uncoln,  by 
nutm  of  reduced  rates,  was  enabled  to  pay 
an  increased  price  for  com  or  stock,  or  to 
sdl  goods  at  a  lower  rate  than  without  snch 
einnpetltion  it  would  be  enaUed  to  do,  the 
same  benefits  would  ap^  to  Tecnmseh,  Sew- 
ard, and  Columbus,  and  other  towns  along 
tbe  line  of  the  defendant  road,  and  attratlon 
bdng  caUed  to  these  lower  rates  on  that  line 
vookl  cause  a  reducUon  of  rates  on  other 
Bms  In  the  state.   Bnt  it  is  a  narrow  view  of 
the  law  to  limit  the  benefits  to  be  dertred 
frwn  competition  to  the  cities  named.  The 
defendant  road,  crosshig  or  connecting  as  It 
docs  erery  Important  railway  line  but  one  In 
the  state,  would,  If  permitted  to  remain,  as 
when  eonstmcted,  an  open  and  competlug 
flne^  gieatly  b»^t  the  people  of  the  entire 
■tata   I  am  very  confldott,  also,  that  this 
court  has  no  power.  If  admltUng  that  the  de- 
fendant Is  a  oompetlag  line  at  the  most  Im- 
portant point  on  the  road,  as  Is  done  In  the 
opinion  in  this  case,  to  declare  that  audi  com- 
petition is  not  prohibited  by  the  constitution 
There  stands  the  constltntlonal  prorlslon,  like 
a  mountain  wall  of  rock,  prohlbltlDg  snch  con- 
stdldatlon,  or  any  consolidation  In  such  cases. 
Stronger  language  could  not  be  aied:  **iVb 
niiroad  corporation    •     »     •     thali  eoTUol- 
Uatt  itt  stock,  property,  franehitu  or  tarn- 
fa^  im  whole  or  in  pert  with  any  parallel  or 
competing  railway  line."  It  Is  not  In  the 
power  of  this  court,  therefore,  to  declare  the 
ecnaolldation  In  this  case  valid,  and  the  time 
Tlli  come  when  the  majority  o^nlon  will  be 
held  to  be  deariy  In  vtolatlm  oC  flu  prwrt- 
Hoos  of  the  oonstltatloo. 


SHBRMAX  T.  A.  P.  COOK  00..  Limited. 
(Supreme  Conrt  of  Blichlgan.    Dec.  8,  1693.) 
Public  La.sd»— Swamp  Lands— CoNTiTi.Nca  bt 

UiriTED  BlATSS  ATRB  DOKATION  TO  BtATB— 
iMPBOVXMKirr  BT  OCCCPAVT— RlOHn  AS  ASAIffSr 
HOLOSR  or  TiTLB. 

1.  By  Act  Cong.  Sept.  28,  1850.  I  1,  grant- 
ing to  certain  etates  the  Bwamp  lands  within 
their  boundaries,  aod  proridlne  that  anch  lands 
"shall  be,  and  the  same  are  oereby,  granted" 
to  snch  states,  a  giant  in  praeeentl  was  ^act- 
ed, whweby  the  title  to  such  lands  passed  at 
once  to  the  state  In  which  they  1m.  Wright  t. 
Roseberry,  7  Sup.  Ct  98S,  121  U.  S.  488,  fol- 
lowed. 

2.  Act  Feb.  14,  1853,  empowm  the  state 
treasurer  to  receive  from  the  general  gotern- 
ment  any  moneys  recelred  for  swamp  lands 
donated  to  the  state  of  Michlgaa,  and  author- 
ises the  state  land  office  oommissioner  to  take 
an  assignment  of  all  bounty-land  warrants  re- 
ceived for  swamp  lands  sold  in  Michigan  since 
Act  Oong.  Sept  28,  1860,  and  to  release  the  in- 
terests m  the  state  in  any  lands  sold  or  entered 
with  snch  warrants  to  purchasers.  Btid  not 
to  anthorise  the  federal  goremment  to  make 
conveyance  of  snch  lands  as  would  bar  the  title 
of  the  state  thereto.  Dale  v.  Tamer,  34  Mich. 
404,  iTes  T.  Ely,  24  N.  W.  812,  S7  Mich.  669, 
and  Huegett  t.  Case,  28  N.  W.  S70,  01  Mich. 
480,  distlngalahed. 

8.  An  occupant  of  swamp  land  under  a  tM 

Stent  from  the  United  States,  who  In  good 
[th  drains  the  land,  may  recover  money  ex- 
pended in  such  drainage  from  one  who  after- 
wards acquires  good  title  to  such  land  from  the 
state  In  which  It  Is  situated,  thoogh  Act  Cons. 
Sept  28,  1860^  reqolres  the  state  to  dram 
swamp  lands  d(mated  to  It  under  such  act. 

Appeal  from  circuit  court,  Clinton  county. 
In  chancery;  Joseph  B.  Moore,  Judge. 

Proceeding  by  David  Sherman  against  the 
A.  P.  Cook  Company,  Limited,  to  have  com- 
plainant's title  to  certain  land  declared  supe- 
rior to  defendant's.  The  trial  court  decreed 
that  complainant  had  the  superior  title  to  the 
land,  and  that  defendant  be  enjoined  from 
prosecuting  an  ejectment  suit  againat  plain- 
tiff. Defendant  brings  oror.  Reversed. 

Norton  A  Bnmson  and  Taggart,  Knappen 
ft  Denlson,  for  appellant  Fadewa  &  Wat 
bridge,  fbr  appdlee. 

MONTGOMERY.  J.  This  suit  Is  instituted 
for  the  purpose  of  having  tbe  complainant's 
title,  derived  through  mesne  conveyances 
from  the  United  States,  declared  to  be  supe- 
rior in  equity  to  that  of  the  defendant,  de- 
rived through  mesne  conveyances  from  the 
state  of  Michigan.  Both  parties,  of  course, 
concede  that  the  original  title  was  In  the 
govranment  of  the  United  Stetes,  but  It  Is 
contended  on  the  part  of  tbe  defendant  that 
the  title  had  passed  from  the  federal  govern- 
ment to  tbe  state  prior  to  the  attempted  con- 
veyance by  tbe  United  Stetes  to  the  com- 
plainant's grantors.  On  the  2Sth  of  Septem- 
ber, 1800.  congress  passed  an  act  entitled 
"An  act  to  enable  tbe  stete  of  Arkansas  aod 
other  stetes  to  reclaim  tbe  swamp  lands  with- 
in their  limits."  The  first  section  of  the  act 
was  as  follows:  "To  enable  the  stete  of  Ar^ 
kansas  to  construct  the  necessary  levees  and 
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draliu  to  redalm  tlie  Bwamp  and  oroHowed 
lands  tberelB.  13w  vbolt  «t  .^9  swamp  and 
DTorfioved  lands  made  nnflttbenBt^  fiv  cultl- 
Tatlon  and  remainlog  unsold  shall  be  and  ti» 
same  are  hereby  granted  to  said  state."  Sec- 
tion S  (rf  the  act  made  It  the  duty  of  the  sec 
retaiy  of  the  Intwlor,  as  soon  as  practteable 
after  flie  passage  of  the  act,  to  make  oiit  an 
accnrate  Uet  of  the  plats  of  land  descrl^  as 
swamp  and  overflowed  lands,  and  to  trans- 
mit the  same  to  Ihe  goremer  ot  ttie  state, 
and  at  tiie  request  vft  the  goremqr  to  cause 
a  patent  to  laaos  tOrftuB  siftto  thwefor,  and 
that  on  that  patent  a  fee  simple  of  said 
lands  Shan  rest  In  said  state  of  ArlEansas, 
subject  to  the  d^VKNUd  of  the  legislature 
thereof.  Section  8  provided  that,  In  making 
out  flie  Ust  and  jltat  of  the  lands,  an  legal 
sobdlTisIons,  thp  greater  part  of  wWdi  Is 
met  and  vnflt  for  goiavatlon,  shall  be  la- 
eluded  In  the  list  Section  4  extended  the 
prorlBlons  of  the  act  to  eadi  of  the  oUier 
states  of  the  ITnion  In  which  such  swamp 
and  orerflowed  lands  knows  sad  designated 
as  aforesaid  maj  be  situated.  After  the  pas- 
sage of  tfie  act,  and  on  the  OQi  of  AagiMt, 
JSfiS,  Bosh  and  Bail^,  complahunf  s  gran- 
tors, located  at  the  govemment  land  office 
the  land  in  question,  and  obtained  a  patmt 
thereCor  on  the  1st  of  March,  1850,  which 
patent  was  not,  hotwerer.  recorded  until  after 
the  conveyance  to  Qodk  the  state  hwein- 
after  referred  to.  On  the  29th  of  Janual7t 
18B6,  Addison  P.  Cwikt  defendant's  grantor, 
bought  Oie  land  In  qinesdon  from  the  state 
of  Michigan,  and  rec^red  a  patent  Iberefor. 
Tbe  lands  were  certified  to'tiie  state.  In  pur- 
smnce  of  section  8  of  flie  act  of  18S0,  <m  the 
STth  of  OetObtf ,  and  wen  subseqaentty. 
and  ifflor  to  the  coaTeyonee  to  Oook,  patent- 
ed to  the  state;  It  also  appears  that  the 
lands  mqueetionably  aunrved  to  the  terms 
of  the  grant,  as  appears  ttoth  br  the  testt 
mony  ct  Its  actual  state  at  tbe  date  eC  the 
grant,  and  also  by  the  cotlfleatlon  atoresald. 
The  precise  question  InmdTed  Is  whether,  aft> 
er  the  passage  of  the  act  of  1850,  and  before 
eertttcatloii  to  th*  stirte,  the  title  to  the 
lands  which  it  should  thereafter  be  asoertaln- 
€d  answ^ed  to  the  terms  of  tiie  act  remained 
In  the  gOTemment  ttf  the  United  States,  so 
that  a  GODTeyanoe  from  gormimait  would 
defeat  the  tlUe  to  the  state  conreyed  by  the 
act  «f  I860. 

Xa  the  case  ot  Bnsch  ▼.  Donohne,  SI  lUdL 
tfO^  It  was  held  that  the  title  vested  In  aU 
lands  snswaring  to  the  description  in  sectloi 
1  <tf  the  act  of  1860  at  least  as  early  as  the 
cerUflcatlML  This  was  as  far  as  It  was  nec- 
essary to  go  in  that  case,  niere  was  laur 
gnage  employed  which  gives  some  colw  w 
the  claim  that  the  title  did  not  vest  until  the 
Itertlflcation;  trat  this  was  not  necessary  to 
the  determination  of  thU  case,  nor  was  It  a 
question  really  Involved,  tor  under  the  facto 
eC  tbat  ease  the  cortlflcation  preceded  the 
grant  to  the  individual  1^  the  federal  sotwu- 
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meitt  Tha  SMot  (that  «aa  ke  arid.  Ikercton. 
Is  that  tiie  OBse  is  not  an  antinrltr  sostslnlnc 
the  defendant's  conteatlML  The  queiMon 
has,  howwer,  been  before  the  supreou  conit 
of  the  United  States  freqneofiy.  and,  as  Om 
question  ito  one  iBVcdvlng  the  coostnctian  oT 
an  act  of  c<«gren,  Ito  decMons  -are  aothmf- 
tatiTK  The  latest  dectadon  at  that  eonrt 
which  has  come  under  oar  notice  is  Wngbt 
V.  Boseberry.  121  U.  &  4BB,  7  Sop.  Ot  S88. 
Ur.  JaBtk»  FMd  In  that  cose  reviews  the  de- 
dslona  as  well  ss  the  ruUngs  of  the  depart- 
ment of  Uie  Intertor  to  a  wtar  able  and  am- 
hanstlve  opinion,  and  states  the  result  <tf  lln 
decisions  to  be  that  the  grant  of  1850  to  «■» 
to  praeseiuti,  passing  the  tlUe  to  the  land*  oa 
of  Ite  date,  but  requiring  Idattiflcatum  of  the 
land  to  render  the  title  perfect;  that  the  no- 
tion of  the  secretaiT  In  identifying  thraa  la 
conclusive  as  against  coUatfral  atta^  as 
the  judgment  «f  a  icpedal  tdbuittl  to  which 
the  detenninattcm  of  the  ma-tter  Is  Intrqsted; 
but,  when  that  officer  bos  noglected  or  failed 
to  make  the  Idcsitlflcatlon,  It  is  competent  for 
the  grantees  of  the  state,  to  prevent  their 
rie^te  from  b^ng  defeated,  to  Identify  the 
lands  to  any  oQuk  iq^proprlato  mode  wJUcb 
will  effect  that  object  In  BaUroad  Coi.  t. 
Smith.  9  WalL  95.  It  was  held  that  the  act  of 
1850  waa  a  grant  to  praesentl,  and  tlwt  to 
cage  of  a  failure  Iv  fhe  secretary  ot  the  In- 
terior to  certl^  the  lists  the  .state  might, 
notwithstanding  tUs  ne^ect,  ^nt  a  title, 
and  that  to  such  case  parol  evidence  omdd  be 
offered  to  show  the  cfaaractw  of  the  lands. 
In  French  v.  Fyan,  98  XT.  S.  169.  It  was  said: 
"This  court  has  decided  more  than  once  that 
the  swamp  land  act  was  a  grant  In  prae- 
sentl. by  TrtdCh  the  title  to  those  lands  passed 
at  once  to  the  state  to  which  th^  lay. 
«  •  •  The  patent,  therefore,  fi^ch  is  the 
evidence  that  the  lands  contained  to  It  bad 
been  Identlfled  as  swamp  lands  under  that 
act,  r^tes  back  and  gives  certainty  to  the 
tide  of  the  date  of  the  grant"  We  think  tt 
unnecessary  to  ette  at  length  the  numerooa 
cases  in  which  this  question  has  arisen,  as 
tiiey  aire  collated  in  the  opinion  of  Hr.  Jus- 
tice Flrid  to  Weigbt  T.  Boseberry.  The  re- 
sult of  the  cases  Is  snffidentlr  apparent  from 
the  summary  above  quoted.  It  ffdlows  that 
the  attempted  grant  1^  the  federal  govern- 
ment,  after  having  parted  with  Ito  titie,  mnat 
be  treated  as  a  nullity,  unleBs  the  state,  tiy  la 
msnner  of  dealing  with  toe  lante  covwed  by 
the  grant,  has  authorised  the  federal  govern- 
ment to  make  conveyance  which  Mumld  be 
held  to  bar  the  titie  of  the  state.  This  Is 
complainant's  contention,  and  rtilanoe  ta 
placed  on  the  act  of  the  legislature  of  this 
state  of  r^wuary  14,  1853,  the  first  section 
of  which  provides  as  foUowu:  rFhat  toe 
state  treasurer  be  and  be  Is  her^  anthorto- 
ed  to  receive  from  the  general  govemmeat 
any  monies  tbat  may  bave  been  received  or 
that  may  hereaftw  be  recdvad  for  any  of  the 
swamp  lands  dcmatad  to  this  state  and  ttuu 
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tbe  «acDiiiliiloner  of  tbe  stfOe  land  offica  Ins 
uUMKlxed  to  take  an  ■■rignment  of  all  Dooa- 
tj  laud  warrantB  received  for  any  iwamp 
lands  Bold  Id  tlila  state  since  the  act  of  ocm- 
creaa  approved  September  28, 1850,  and  to  n- 
Icaae  tbe  Interests  of  tlie  state  In  any  lands 
sold  or  entered  with  saU  wanants  to  ym- 
ebaaers  or  th^  assigns."  W«  tbink  it  is 
dear  tbat  tbe  atatotie  was  not  Intoided  to 
soduKlae  the  federal  goTernmait  to  eontlnoe 
to  reedve  land  warrants  Cor  lands  whkdi 
under  the  act  ot  congress  ot  1850  bad  vested 
la  tbe  atata.  On  tbe  contrary,  tbe  assign- 
Bient  of  oidy  audi  land  warrants  wbl<^  bad 
tberetofore  been  recced  waa  {ooTlded  for. 
U  follows  ttaat,  ttaA  tlUe  baring  Tuted  In  tbe 
sUte  on  tbe  2Stb  of  September,  1850,  tbe 
attempted  ^ant  by  the  federal  goremment 
to  the  comi^aiDant's  grantors  most  be  treat- 
ed as  a  nullity.  The  cases  of  Dale  t.  Tnnwr. 
34  Mich.  40ft;  Ives  v.  Ely,  57  Ulcb.  669,  » 
N.  W.  &12,  and  Hnggett  t.  Oase,  61  MLch. 
48a  2B  N.  W.  670,  are  dearly  diaUngulsbable. 
as  In  eaxik  of  these  cases  tiie  attempted  grant 
bf  the  f  edesal  goremment  was  prior  to  tbe 
act  of  tbe  legislature  of  February  14,  1853, 
and  was  confirmed     that  act 

Both  parties  to  this  suit  asked  that  tbe  taI- 
oe  of  tbe  Improranents  wblcb  tbe  complain- 
ant Is  entitled  to  jeodve  cuapensation  for  be 
detenntaied  in  this  proceeding.  We  hare  ex- 
amined the  reoord,  and  seech  the  condoslon 
that  tbe  Tobie  ot  the  land  wlthoot  improve- 
ments  woidd  be  $1,200,  and  that  the  increas- 
ed Taloe  of  tbe  praalaes  by  reason  of  the 
Improrements  is  $800.  This  eatlmate  In- 
dndes  the  expense  of  dnUnace  which  wss  in- 
enrred  by  way  of  payment  oi  tax  imposed. 
It  la  cont«ided  that  tbls  ezpuise  ought  not 
to  be  allowed,  for  tbB  reason  that  tbe  state 
owed  tbe  dnty  of  redaimlng  tiie  land  under 
Oie  act  of  congress  of  1850,  which  vested  title 
In  tbe  state.  Tbls  Is  not  a  proceeding  by  the 
state.  It  Is  ondoubtedly  tme  that  the  state 
did  not  reeUiIm  the  land,  and  It  la  difficult 
to  see  jDst  what  remedy  would  be  applied  to 
compel  it  to  do  sa  This  being  the  sttoation. 
It  cannot  be  donbtad  that  if  the  occupant 
had  In  good  faith  joined  with  his  neighbors, 
sad  made  tbe  impioTement  by  drainage,  be 
woidd  be  entitled  to  the  amount  of  inch  ez- 
pendltnre.  Nor  do  we  tbink  tbe  case  differ- 
ent because  tbe  neighborhood  acted  throogh 
tbe  drain  conunlssioner,  avd  because  the  oe- 
ciqiant.  Instead  of  going  throngb  form  of 
contesting  against  tbe  tax  and  making  tbe 
expmditnre  himself,  ctaose  to  recognise  tbe 
proceedings,  and  pay  the  tax  Tbe  land  baa 
been  bensflted  by  tbe  drain,  and  tbe  occn- 
pant  has  borne  the  burden.  Equity  requires 
that  be  sbonld  be  CMnp«sated.  It  Is  proba- 
bly true,  as  ouktffltded  by  the  complainant, 
that  the  expense  of  making  the  Imioovement 
■nnewbat  occeeded  the  allowance  here  made; 
bat  the  statute  (2  How.  St.  |  7838)  does  not 
oontemplnte  that  tbe  expenditure  should  be 
refonded  to  the  occupant^  but  only  that  he 
shall  be  allowed  such  a  mm  as  oompeusation 


for  boildings  and  Improvemaatx  an  shall 
equal  tbe  extent  that  such  buildings  and  im- 
psoreoientB  have  increased  tbe  presrat-  value 
ot  tbe  premises.  Account  should  also  b» 
tsken  In  ttds  proceeding  of  tbe  fact  that  tbe 
ocoqiant  has  had  the  use  of  the  premises  np 
to  the  time  of  tbe  commmcement  of  tbls 
suit  The  defendant  vrlll  be  eatiUed  to  elect 
to  abandm  the  premises  at  tbe  value  of 
$1,200,  or  to  comfwaate  the  complainant  for 
the  increased  value  of  the  land  by  reasMt  of 
tbe  Improv«nento  In  the  sum  of  $800.  Tbe 
defaulant  will  recover  costs  of  both  courto. 

LONG.  X.  did  not  Bit  Tbe  other  Justices 
concurred. 


HAUG  V.  PBIMBAU. 

(Supreme  Ooort  of  Hichigan.    Dec  8, 189S.> 

ADUiNidTRATiON— Who  hat  Applt  for  —  Balx 
URDBB  Ordsb  or  Covar  — Equitt— CuniD  on 
Tttls. 

1.  How.  Ann.  St.  |  5849,  as  amended  by 

Pub.  Acts  1889.  No.  6&_direct8  that  adiaiidstra- 
tlon  Hhall  be  grauted— First,  to  the  widow,  hus- 
band, etc.,  of  decedent,  or  such  person  ai  they 
may  request;  second,  that,  if  they  are  onsiiit- 
able,  or  neglect  to  ^WTt  It  shaU  be  granted'  to 
creditors;  and.  third,  that  If  there  are  no  cred- 
itors, then  to  such  person  as  the  judge  may 
think  proper.  HM,  that  a  petition  Is  essential 
to  the  oonrf  s  JnriBdlction,  and  where  the  peti- 
tion shows  on  Its  face  that  petitioner  is  nelthtt- 
next  of  kin,  creditor,  etc.,  nor  in  any  way  in- 
t»eBted  in  tbe  estate,  and  that  he  has  not  oeen 
requested  to  apply  for  admlniatration,  the  eoort 
acquires  no  Juaadictiotu 

2,  Where  administration  Is  granted  under 
»nch  a  petition,  all  the  jiroceedlngs,  Including  a 
sale  of  decedent's  land  under  ord^  of  the  court, 
an  absolutely  virid,  and  may  t>e  attacked  hr  an 
heir  by  bill  In  eqoKy  to  Eemove  tbe  clond  hma 
her  tide. 

Appeal  from  drouit  court,  Houghton  eonn- 
ty»  In  dianceiy;  Nnman  W.  Halre,  Judges 

BlU  In  eqnltf  by  Maxy  Hang  against 
Petw  Prlmean.  Fr«n  a  decree  for  plaintiff; 
defendant  appeals.  Affirmed. 

Hubbell  &  Qn.Tt  for  appellant  Donstan 
ft  Hancfaette,  fbr  appdlee. 

LONG.  J.  BUI  to  remove  doal  txom  tltl& 
Complainant  married  one  Michael  Hang,  De- 
cember sa  1888.  He  died  Intestate  July  18, 
1S90,  leaving  no  cblkbm  snrvivlng  him. 
July  10,  1881,  Mathias  Hang  petitioned  tbe 
probate  court  for  administration  upon  tin  es- 
tote  of  Mldiael  Baug.  He  averred  In  bis  pe- 
tltltm  that  be  was  interested  in  tbe  esteto  as 
a  balf-brotber  ol  the  deceased;  that  tbe  de- 
ceased died  stised  of  real  state  of  the  value- 
of  $400,  but  left  no  personsl  estate;  that 
the  heirs  at  law  were  Mary  Haug,  bis  wife,, 
aged  30  years,  and  tbe  petltiooa-t  a  balf- 
brothw,  both  resldenU  of  this  state,  and  also 
Anna  Haug,  his  mother.  Andrew  Haug.  a 
balf-teottaer,  Barbara  Haug,  a  ^tw,  and 
Anna  Allers,  a  step-eister.  all  resident  In 
Qermany.  Due  notice  was  given  <tf  tbe  bear- 
ing of  tbls  petition*  and  Matblas  Haug  was 
appointed  administrator  at  the  estate,  oad  be 
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dulr  ouOUlea  and  proceeded  to  act  u  such. 
Notice  to  crediton  to  file  clalint  wu  duly 
-SlTOi.  and  at  tb»  caq^tlon  <a  tbe  time  fixed 
rfor  fliinj,  DO  dftinu  IutIiis  been  filed,  tbe  Ad- 
ministrator, on  FeUroaiT  2,  1882,  filed  his 
■petltloii  In  the  probate  court  prayliig  for  the 
•ale  ot  tbe  Intmst  of  the  deceased  In  lands. 
In  his  petition  he  alleged  tbat  no  personal 
property  of  tbe  deceaaed  bad  come  Into  Us 
-ttands,  and  that  the  only  personal  estate  be- 
■lonitfng  to  tbs  deceased  condsted  of  snne 
•taonsebold  famltnre  of  the  raloe  of  f2S0, 
wbldi  had  been  selected  by  the  widow  tm- 
-der  the  statute.  He  farther  arerred  in  this 
petition  that  there  were  no  debts  ootstandins 
asatnst  the  estate,  and  that  no  dalm  had 
been  allowed  agifbist  It;  that  the  diarges 
4nd  expenses  of  administering  the  estate,  In- 
clndinc  the  fatnre  probable  ohftrgee  and  ex- 
penses, would  amount  to  tbe  sum  of  9200; 
that  It  was  necessaiy.  for  the  purpose  of 
paying  said  charges  and  expenses,  to  raise 
the  said  sum  ot  $250  by  the  sale  of  said 
iands;  that  said  landa  were  wild  and  uncnl- 
tlTated.  yielded  no  Income  whateiw,  but  that 
the  Interest  of  Qie  deceased  in  said  lands,  was 
worth  $200.  He  farther  set  forth  the  names 
•of  the  heirs  at  law  and  persons  Interested 
In  the  estate^  as  above  specified.  Hie  pro- 
•bate  court  ivdered  the  sale  as  prayed.  It 
was  duly  adrerdsed,  the  necessary  bond  and 
oath  filed,  and  the  sale  made  on  May  21, 
18112,  to  tbe  defendant  In  tbls  snlt  for  tbe 
«ttm  of  $12a  A  report  of  tbe  sale  was  made 
and  omfinned,  and  m  deed  to  the  pordiasor 
ordered  and  made  on  tbat  data  l!he  admln- 
Istrator  afterwards  made  and  filed  bis  final 
Acooont,  which  wss  aUowed.  This  account 
■showed  the  receipt  of  the  |120,  the  purchase 
^4ce  (tf  tbe  land,  and  the  expenses,  as  fel- 
lows: **Pnbll8hlng  and  printlttg  the  neoes* 
sary  legal  notice,  (40.6B;  taxes  paid,  |24^2S; 
-attwn^  fees  paid,  |00;  admlnlstra^S  omu- 
•mlBSl(m,  «e,-total,  9120.88;"  leaving  a  bal- 
ance due  the  administrator  of  88  cents.  Aft- 
■erwaxds,  and  m  Octobw  IT,  1892,  i^on  a 
proper  petition  and  bearing,  the  administrator 
was  duly  discharged,  and  his  btmd  and  le^ 
t«Ts  of  administration  canoded.  October  19, 
1^  the  comidalnant  filed  tills  bill,  praying 
that  the  defendant  be  required  to  quitclaim 
to  her  ah.  undivided  on^balf  Interest  In  said 
lands;  tbat  sodi  one-half  Interest  was  worth 
$600;  and  that  tbe  deed  glveUf  to  defendant 
upon  said  sole  be  cancded  and  set  aside  as 
to  that  one-half  Interest  Defttidant  appeared 
and  filed  a  general  demurrer  to  tbe  bill, 
which  was  orermled  by  tbe  court  below, 
and  this  appeal  Is  taken  by  the  deftedant. 

OomplalDaat  d^ms  Iqr  ha  UU  that  the 
entire  administration  proceedings  are  void, 
tar  the  reasons  (1)  that  the  court  never  ac- 
quired Jurisdiction  of  the  matta>,  because  the 
petition  for  tbe  apptrfntment  of  an  adminis- 
trator was  not  made  by  any  one  interested 
hi  the  estate;  (3)  that  If  the  probate  court 
did  obtain  Jurisdiction  fbr  the  aro<rtntment 
-oC  tiM  admlnstratw,  yet  It  bad  no  Jnrtsdlo- 


tkm  to  order  a  sale  of  the  lands,  for  tile 
reason  that  the  petition  for  tiw  sale  showed 
on  Its  face  that  the  sale  asked  for  was  for 
the  pnrpooe  almidy  of  paying  the  charges 
and  expense*  of  tbe  administrator,  and  not 
for  debts  and  claims  against  the  estate.  The 
dalma  of  tbe  def»dant  are  (1)  tbat  the  ap- 
p(rintment  of  tbe  administrator  was  sufll- 
dent,  and  the  court  thereby  acquired  3  oris- 
diction,  and  tbat  If  any  defecte  appeared  in 
any  of  the  proceedinga  th^  were  at  most 
irregnlaritles.  and  did  not  render  such  pro- 
ceedings void,  but  voidable  only,  by  action 
takm  In  tbe  probate  ooort  itself  or  1^  ap- 
peal therefrom;  (2)  that  this  bill  cannot  be 
mataitalned,  as  It  la  a  collateral  attad:,  and 
tbe  lands  are  hdd  by  <me  who  purchased  in 
good  faith.  Section  584B,  How.  Ann.  Sl, 
as  amended  by  Act  No.  68  of  tbe  PnUlc 
Acts  of  1888,  provides  for  the  admlnlstra- 
ti<m  of  the  estates  of  persons  dying  Intestate, 
and  directs  to  whom  letters  of  admlnlstra^ 
tlon  shall  be  granted,  and  In  the  tidlowlng 
wdsr:  "First:  The  widow,  biurtmnd,  or 
next  of  kin,  or  grantee  of  tbe  Invest  of  one 
or  more  of  them,  or  such  of  them  aa  tiie 
Judge  ot  iHWbato  may  tblnk  propw,  or  such 
person  or  persons  as  the  widow,  husband, 
next  of  kin  or  grantee  may  request  to  have 
appointed.  If  mitable  and  -competent  to  dis- 
charge the  tnurt.  Bectmd:  If  the  widow, 
husband  or  grantee  or  the  person  selected  by 
them  Shan  be  nnsoltable,  or  If  the  widow, 
husband,  next  of  kin  or  grantee  shall  neg- 
lect for  thirty  days  after  the  death  of  the 
intestete  to  a^^  ^  administration  or  to 
request  tbat  administratis  be  granted  to 
some  other  person,  the  same  may  be  granted 
to  one  or  more  of  the  ^Indpal  creditors  It 
any  such  are  competent  and  willing  to  take 
It  Third:  If  there  be  no  such  (auditor  oom- 
petent  and  wUHng  to  take  adminUftratfon, 
the  same  may  be  committed  to  sncb  other 
person  or  persons  as  tbe  Judge  of  probate 
may  think  proper."  It  is  evident  that  nnder 
this  statute  an  administrator  can  be  appcrint 
ed  only  when  a  proper  petition  Is  filed  fOr 
that  purpose.  The  petition  was  made  by  a 
Iffother  of  the  deceased.  On  Ite  face  it  ap- 
pears that  he  was  not  the  next  of  Itin.  Un- 
der the  statute  the  estate  descended  to  tbe 
widow  and  the  mother  ot  the  deceased  in 
equal  shares,  as  there  were  no  children.  Act 
No.  168,  Pub.  Acts  1880.  The  petitioner 
was  not  the  grantee  of  the  interest  of  widow 
or  mother  of  the  deceased;  nor  does  it  ap- 
pear that  he  was  requested  by  the  next  of 
kin,  or  the  grantee  of  the  Interest  of  one  or 
more  of  them,  to  petition  fOr  administration. 
He  was  not  a  creditor  ot  the  state,  or  in  any 
way  interested  In  It  Hie  petition,  upon  its 
face,  did  not  confer  Jurisdiction  upon  the 
court  to  grant  letters  of  administration  to 
the  petitioner  or  any  other  person.  ShIiH 
man  v.  Bntterfleld,  47  Mich.  487,  U  N.  W. 
283;  Besancon  v.  Brownson,  88  Mich.  889; 
Breen  v.  Pangbom.  61  Mich.  80,  16  N.  W. 
18&  It  foUows  that  the  order  for  the  sale 
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of  the  propwty  mm  rold,  whether  it  waa  for 
the  purpose  of  pajlag  debts,  or  slinply  for 
aj/emm  of  admlnlttratlML 

Snne  qnestioii  la  ralwd  the  def^tdant 
that  the  salt  In  equity  coold  not  be  matn- 
ttlned.  aa  It  was  a  collateral  attaiA  upon  the 
procecdlnss.  This  point  is  not  well  taken. 
The  cooT^ance  made  Isy  the  administrate 
!■  a  (dond  upon  oomndalnanfa  titl^  and  aha, 
being  the  owner  of  an  undirlded  half  int«- 
eat  has  the  ri^t  to  Inroke  the  aid  ctf  a  conn 
«(  ehanceiy  to  remove  the  dood.  The  de- 
cree of  the  conrt  bdow  oremdlng  the  de> 
muiiei  must  be  affirmed.  Defendant  will 
be  given  20  days  from  date  of  notice  of  thla 
afflrmance  to  muwo'  complainant's  bUL 
The  otiier  Jnatleee  concorred.. 


ASFBLIi  T.  HOSBBIN. 
(Sivreme  Oonrt  of  Mldilgan.   Dec  8, 18M.) 

SnCDAT  C01ITB40T  —  WbOHGFUL  AtTAOHMSHT  — 

RsfLKTiH— DsmKP— Bill  or  Sals—Fbssviip- 

nos. 

1.  "nie  ownw  of  Boodi  In  s  store  agreed  cm 
Sondv  to  1st  ^aintlff  have  Um  goods  to  apply 
00  s  dM>t  due  for  money  loaned,  and  pwmitted 
Um  to  GonM  to  die  stwe  on  Monday,  and  re- 
more  the  goods.  Sdd,  ^Mt  the  mere  delirerr 
on  Monday  was  not  snffident  to  ahow  the  ele* 
meats  of  a  contract  without  relrhV  on  the  Sun- 
day traneactioD.  whidi  was  IllegaL 

2.  In  r^evin  against  a  constable  fof  gooda 
wrongfolly  attadied.  it  appeared  that  the  own- 
er pCTmitted  plaintiff  to  take  poueulon  of  the 
gooda  to  apcdy  on  a  debt,  that  defendant  levied 
OQ  the  goods  in  plalntifrs  poasesaloD  under  an 
attacfam^t  against  the  owner,  who,  snbaegaent- 
l]r  and  before  the  return  of  the  writ  of  attach- 
ment, executed  and  dellTered  to  plaintiff  a  bill 
of  nle  of  the  gooda;  and  tliat  the  attachment 
ITDceedings  were  cnaahed  on  the  return  day  for 
t  defect  in  the  amdaTit,  and  a  new  writ  was  is- 
sued and  levied  on  the  goods,  which  had  re- 
mained  In  defendant's  possesBion,  Bdd,  that 
dn«e  i^alntiff  was  entitwd  to  the  poBeesston  of 
tlie  goods,  as  against  defendant,  at  all  times  be- 
fore the  return  day,  and  the  owner  bad  no  ac- 
tual possession,  and  waa  prevented  from  con- 
trolling the  goods  by  the  wrongful  act  of  de- 
ftaidant,  the  fact  that  the  bill  of  sale  waa  not 
accompanied  by  deliv^  of  the  goods  did  not 
raise  a  presumption  of  fraud. 

8.  No  demand  was  necessary  before  re- 
^eriu,  as  the  taldng  and  detention  under  the 
first  writ  were  tortious,  and  as  defendant  oould 
not  base  a  rl^t  to  posaoaaion  on  a  writ  valid  on 
Ita  fuBt  but  founded  on  a  void  afltdavit 

Error  to  drciilt  coortv  Berrien  county; 
Thomas  CVHara,  Judge. 

B^tlerln  Igr  James  Aspdl  against  Louis 
Hosbdn.  Judgment  far  idaintlff.  Defend- 
ant anicals.  Bsreraed. 

Plalnturs  tenth  reqneet  to  charge  was  aa 
foDom:  "U  James  AspeU,  however,  so 
bought  and  had  such  possession  before  Sep- 
tember 20,  1801,  then,  even  thooi^  Thomas 
Aspell  intended  In  making  the  sale  to  cheat 
and  dtfrsod  other  creditors,  that  does  not 
sffwd  a  defense  to  the  def aidant,  unless 
piatattur  participated  bi  sodi  interest,  and 
%oo^  the  VN^tKty  for  that  porpoa^  and 


not  fbr  the  pnrpoae  <rf  aatisdrlog  tte  amount 
doe  to  him,  plabitiff.  To  be  TaUd  as  against 
other  credltora,  howerer.  It  most  npstm  1v 
the  evidence  that  the  value  of  the  property 
soldi  to  James  Aspell  was  not  groaely  In  ez- 
oeea  of  Tbunas  AspdTs  Indebtednees  to 
him." 

Qeorge  W.  Brldgman,  for  ly^eUanl 
George  M.  Valentine,  for  app^ee. 

HOOKBR.  0.  J.  The  plalntifTs  son,  be- 
ing engaged  in  a  business  which  he  fotmd  un- 
profitable, 80  told  the  plalnUff.  and  agreed 
to  let  him  have  the  property  in  dispute,  te 
apply  upon  an  indebtedness  due  him  for 
money  lent  to  and  paid  for  the  son  to  the 
amount  <xt  several  hunved  dollars.  Tbia 
talk  ocGorred  upon  Sunday,*  and.  In  accord- 
ance with  it,  the  plaintiff  on  the  n^t  day 
went  to  the  store,  and  proceeded  to  remove 
the  property  th^vln.  On  Tuesday  the  prop- 
erty In  question  was  levied  upon  before  It 
was  removed  by  the  plaintiff,  by  defendant, 
a  constable,  under  an  attachment  against  the 
son,  d&ted  September  29th.  On  Octobw  5tfa 
the  plalntifTs  son  executed  and  delivered  to 
plaintiff  a  bin  of  sale  of  the  property.  Up- 
on October  9th  the  Justice  quashed  the  at- 
tachment proceedings  tor  a  defect  in  the 
affidavit,  when  a  new  writ  was  issued  and 
levied  upon  the  property  which  remained  in 
the  officer's  possession.  Plaintiff  thereupon 
brought  replevin  In  the  circuit  court,  and  ob- 
tained a  judgment,  from  which  the  defend- 
ant appeals.  In  addition  to  the  property  in 
the  store,  the  writ  covwed  a  gray  mar^  a 
harness,  and  a  wagm. 

It  is  ctmtended  by  appelant  (1)  that  tiie 
plaintiff  took  no  title  under  the  Stmday  ar- 
rangement, for  the  rrason  that  it  was  volA, 
and  that  the  transacttcm  on  Monday  was  a 
mere  v<^untary  delivery,  not  rising  to  the 
dignity  of  a  contract;  (2>  that  the  biU  of  sale 
on  October  6th  was  roid  as  against  cred- 
itors, because  not  accompanied  by  ddiveiy 
of  the  property;  (3)  that  the  defendant  came 
lawfully  into  poeaession  of  the  property  un- 
der his  first  writ,  and  that  a  demand  was 
neccaaary  befwe  replevin  codld  be  main- 
tained; (4)  that  the  bill  of  sale  was  InvaUd, 
being  made  wilii  the  intent  to  hinder,  dday 
and  defraud  creditors;  (6)  that  the  court  er- 
roceously  instructed  the  jury  that  the  burden 
of  proof  was  upon  the  deFendant  to  show 
fraud;  (6)  that  he  refused  to  instruct  tiiat,  if 
the  plaintiff  waa  a  creditor  ot  the  son,  he 
could  not  recover  if  the  bill  of  sale  was  made 
with  the  lntentl<rii  of  d^lraudlng  other  cred- 
Ittxs.  It  is  undeniable  that  the  negotiations 
that  occurred  upon  Sunday  were  InTalid,  and 
passed  no  title  to  the  plaintiff.  Our  atten- 
tion is  called  to  no  evidence  that  shows  a 
sale  ot  the  peoperty  to  the  plaintiff  before 
September  29th.  The  evidence  shows  that 
without  further  talk  than  that  of  Sunday 

'  Septaaa»er  artk. 
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Ike  glalmtllf  fncecdsd  to  ramore  tSi»  pn^  i 
crty,  and  tlimt  Ub  ioil  saw  Urn  ^loSng  m  \ 
wltlioiit  objection.  It  to  wtUod  lev  In  Mich- 
Ism  ttiat  a  Sundar  covtract  to  a  imdilbtted 
tranaaodoB,  tbo  U^vaUtr  of  nAloh  tertiUa 
Ik  biiiiv  madft  a  aato  liy  a  men  ddlTety  toter. 
The  deUtrery  nnist  be  aconnpanled  by  dr- 
camataneea  vbtiOi  In  thMBadrea  supiily  ttae 
necessary  elamenta  oi  a  ooatract,  without  de- 
IteDdlng  upon  the  Sunday  transaction  for  any 
easentiaL  Tndsar  t.  Mowrey,  12  Ukb.  878; 
Wlnfleld  Dodge,  46  Mlcfa.  85S,  1  N.  W.  90ft; 
Benedict  t.  Bachelder,  24  NJcb.  420;  Allen  r. 
Poffle,  43  Mich.  1,  4  N.  W.  487;  WlncheU  t. 
Car^,  115  Moaa.  SOO;  Arbac3cle  t.  Beanmok 
(Mick)  SS  N.  W.  808.  It  belns  aetHed  that 
there  to  no  iwooC  ot  a  aato  beCore  September 
It  followa  that  the  court  ahould  not 
have  left  that  qoeatlim  to  the  Jury,  aa  he  did, 
by  ^Ting  ttie  ptototUTa  tuth  reqaeat  Ap- 
pellant farther  complains  ol  the  inatmcttooa 
upon  the  subject  of  fraud,  /■lahninj  that  na- 
der  Bow.  St  1 0190,  the  ptolatlff  had  the  bm> 
dm  <Hf  pnoi  upon  him,  and  waa  required  to 
show  that  the  bill  ot  sale  waa  made  and  re* 
cetred  In  gooA  fatth.  It  ahould  not  be  otot* 
looked  that  when  this  bill  of  aato  waa  dno 
the  goods  were  not  Id  the  poaseoalcn  or  un- 
der the  control  of  the  etm.  He  had  permit- 
ted the  plfllBtig  to  take  poascaalon,  and  the 
delbiidant  had  wronsfully  s^sed  the  pnn^ 
erty.  and  withheld  It  from  the  ptotnttff.  As 
agafawt  the  dtfendant,  the  plaintiff  had  the 
TigU  to  the  poseesslon  at  all  times  prior  to 
October  Mb,  and  miffbt  have  maintained  re- 
plevfa  vpon  the  facta  then  wriwttng.  The  bod 
had  placed  the  property  In  the  plaintiff's  pos- 
seesloD,  and  the  bUl  of  sale  was  apparently 
daetgned  mondy  to  perfect  a  tiHe  whldi  the 
Snnday  ewtracC  failed  to  oenrey.  We  ttlidi 
this  Is  not  a  ease  in  which  it  can  be  h^  that 
the  tranoactlon  of  October  5  th  nmst  be  pr»- 
BtUBod  fmudnlent,  hecaoae  the  son  did  not 
ddi¥er  goods  of  which  he  had  not  actual 
pocsesalon,  and  which  the  defendant  whs  pre- 
TMitlng  him  from  controlling  by  hte  own 
wrongful  act.  But  the  qoeatlon  of  actoal 
fraud  was  Id  the  caae,  and  dumld  hare 
rested  npon  the  character  of  the  transact! one 
suhseqoait  to  Snnday,  hududlnff  October  Sth; 
and  this  iha  diarge  recognlaed.  No  demand 
was  necessary.  The  tahln^  and  detention 
under  the  first  writ  of  attachment  were 
tortloaa,  and,  wliUe  the  writ.  If  good  upon  Its 
tace^  might  bare  protected  the  officer  from 
penwHial  responsibility,  he  cannot  base  a 
right  to  poBsesslon  upon  it  If  the  writ  waa 
finmded  iQ>on  a  rold  affidavit.  Beadi  t. 
BottafOrd.  1  Doug.  190;  Le  Boy  t.  Baihroad 
Co.,  18  Mich.  233;  Gidday  t.  Witherspoon, 
as  Mich.  867;  Adatos  r.  Hnbbard.  80  Mich. 
103L  Aa  already  shown,  it  Is  possible  that 
the  rerdlct  was  based  upon  the  transactlcma 
prerloos  to  September  29th,  and  for  this 
leaaoB  the  Judgment  must  be  rerersed  and  a 
new  trial  ordered.  The  other  Justices  con- 
curred. 


OOS8  T.  FSTBBfi  et  at 

(Sapreme  Court  of  Michigan.    Dec.  8,  1S93.> 

llAXijrjiOTDaEBs'  MuraiL  Fibe  iKsmtAKCs  Con- 
PAMOB— ULraA  ViRU— Vauditt  or  Bond. 

1.  A  manufacturers'  matoal  fire  insurance 
company  was  otgantzed  under  8  How.  Ann.  St. 
c  134a,  which  provided  no  method  of  raising 
funds  to  meet  obligationB  other  than  by  pay- 
mmt  ot  premiums  aitd  by  assessments  on  note» 
of  aoUcr  boldws  deposited  with  the  oompaiv. 
Beta,  that  a  bond  was  toU  b?  which  the  direct- 
ors bound  themseWes  to  furnish  $100,000  to  tbe- 
company,  to  constitute  a  reserve  guaranty  fund,, 
sad  to  be  drawn  on  wlien  necessazy  to  protect 
policy  holders  from  aaseasmeat  on  their  deposit 
notes,  and  which  made  the  obligors  creditors  of 
tiie  company  to  the  amomit  of  all  such  ad- 
vancea  made  by  them. 

2.  In  an  actien  an  the  brad  the  doctrine  of 
estoppel  has  no  application,  and  the  obligora 
may  raise  the  question  of  ultra  vires,  since  all 
members  of  the  company  must  be  held  to  have 
knowledge  of  the  law  and  of  the  articles  of  as- 
sociation, and  to  know  that  such  arrangement 
Is  unlawfuL 

Brier  to  drcnit  court  Kent  conaty;  Wil- 
liam E.  GroTC,  Judce. 

Action  on  bond  by  DwU^t  Goss,  aa  receiT- 
er  of  the  Manufactnrera*  Mutual  Fire  Inanr- 
aace  Oompany,  agahist  Blchard  O.  Petera. 
Lonte  Sands,  (Jeorge  H.  Long,  William  Etan- 
ham,  Edlas  Matter,  and  William  H.  Fowler. 
From  a  Judgment  entered  on  a  wdlct  di- 
rected for  defendants,  plaintiff  brings  errer. 
Afflrmed. 

Dwlght  Goea.  (M.  a  Burch  and  Peter  Do- 
ran,  ot  counsd,)  for  appelant  Fletcfao:  & 
Wanty  and  Uhl  &  Crane,  for  appelleea. 

HOOKHB,  a  X  The  plainttff  to  recdver 
of  a  mutual  fire  inaurance  onnpany.  organ- 
ized in  Ote  year  1885,  unda  Act  No.  78  of 
the  Laws  oi  1888;  and  the  amendmeDto  there- 
of, (8  How.  Ann.  8L  c.  134a.)  In  February^ 
1801,  tiie  afl!ain  of  the  company  were  placed 
In  the  banda  of  the  aecretary  as  recelrer,  up- 
on the  petition  of  the  state  commlsaicmer  of 
bmraace,  at  the  tnatance  ot  the  dtreetora  ot 
the  company.  Sobseanently  the  plaintiff  waa 
anointed  reoelTer.  At  audi  receiver  he  came 
Into  poataotoB  ot  a  bond  made  by  the  de- 
fendants, who  were  at  the  time  ^Urecton  of 
the  company,  ot  which  bond  the  fbllowlnc  l» 
a  copy: 

"Chnrnnty  Bond. 

"Enow  all  men  by  t^ese  presents,  that  li> 
consideration  of  the  covenants  and  agree- 
ments herein  contained  to  be  kept  and  peis 
farmed  by  the  Manufacturers*  Mutual  Fire 
Insurance  Oompany,  of  the  city  of  Grand 
Baplds,  county  of  Kent,  and  state  of  Hlcbl> 
gan,  we: 

"  R.  G.  Peters,  of  Haolstee,  Michigan, 

*  Louis  Sands.  " 
**  George  H.  Long,  Grand  Ragida, 

*  yim.  Dunham, 

*  Ellas  Hattar. 
"  WilUam  H.  Fowler. 

—Are  held  and  firmly  bound  unto  the  a^d 
tfannfticturers'  Mutual  Fire  Insurance  Com- 
pany In  the  sum  ot  one  hundred' thousand 
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dollars,  good  and  lawtbl  money  of  Oie  Ufllt- 
«d  States,  to  be  paid  to  said  Matrnfacturen' 
Mntnal  Fire  Iiunirance  Oompany,  for  which 
payment,  well  and  truly  to  be  made,  we  do 
Mud  ooTKlTeB.  omr  heirs,  ezeentora,  and  ad- 
■olnlstnitors,  by  these  p«aeiit8.  Sealed  with 
•or  seals,  and  dated  lat  day  oT  January. 
A.  D.  U9a 

*rrbe  conditions  of  this  Ixmd  la  soeb  Oat 
it  Is  made  for  the  porpoee  of  establishing  a 
reserre  gnaranty  fond  to  the  assets  of  the 
said  Hanafkctorera'  Mutual  Fire  Insiiranee 
Oompany,  and  Is  to  be  drawn  upon  by  the 
txMurd  of  directors  of  said  company  whenerar 
«ald  board  of  directors  shall  deem  It  neccs- 
«ary  to  protect  Ita  polley  holders  from  Assess- 
ments upon  their  deposit  Botes,  to  pay  losses 
and  expenses  In  excess  of  the  cash  assets  of 
«ald  company,  at  any  tloM  or  times.  Tie 
«ald  Mannfatfturers'  Untnal  Fire  Insnranoe 
<3ompaay  hereby  agrees  to  pay  to  the  per- 
«an8  girlDg  this  bond  scanlaaniml  hiterest  on 
tbe  fiice  of  this  bond  at  the  rate  of  fonr  per 
«ent  per  annom,  and  to  reimburse  aald 
bondsmen  for  any  amount  or  amounts  which 
said  company  may  from  time  to  time  draw 
«n  this  b<Mid,  with  Intoreat  at  the  imle  of  six 
l>er  cent,  per  annmn  on  such  soma  or  mm 
4mwn  for  the  lengtii  of  time  retatoed  by  this 
company,  as  soon  as  tbe  accnmnlated  cash 
premiums  and  assets  of  the  company  wUI 
permit  It  Is  also  further  agreed  that  tbe 
person  or  persons  adranctng  money  on  ttds 
Iwnd  to  said  tnsnrance  oompany,  and  the 
persons  bound  by  this  obUgatloa,  shall  be 
•considered  am  creditors  of  sold  Mazmfaetur- 
era*  Mntnal  Ffa-e  Insurance  Oompany  to  tbe 
asKont  of  sndi  advances  and  tin  Interest  on 
the  same,  as  atrare  agreed  npon,  and  to  tbe 
•«rtent  of  all  Interest  accmed  on  this  bond. 
This  bond  may  be  canceled  at  any  Ume  by 
«lther  tbe  aald  Insnranoe  company  or  bonds- 
<nen.  string  SBe  7eBr*s  noOoe  oC  such  in- 
tention. 

-R.  O.  Petera  [Seal.] 
*Xoals  Sands  [Seal] 
"George  H.  Long  [SeaL] 
**Wm.  Dnnluun  [Seal] 
"Bllas  Matter  [SeaL] 
*^m.  H.  Fowler  [Seal.]" 

Upon  a  petition  made  by  policy  holders 
"Who  bad  sustained  loaaes  tbe  conrt  made  an 
order  that  tbe  reoetrer  bring  an  action  npon 
the  bond,  which  was  dcme.  He  brings  tbe 
case  to  this  court  by  appeal  from  a  Judgment 
Id  faTor  of  defendanta  npon  a  veidlct  ren- 
dered by  direction  of  the  court. 

By  tbe  terms  of  tbe  act  under  which  the 
company  was  organteed,  Its  object  was  mn- 
tnal Insurance  by  manufacturers.  Payment 
of  losses  was  SMnred  try  tbe  payment  of 
<!a8h  preudnms  and  notes  ct  tbe  policy  hold- 
ers, called  deposit  noten,  or  agreements. 


which  were  dei>oslted  with  the  company,  and 
upon  which  aasessments  wen  to  be  made  to 
meet  losses  and  expenses.  This  Is  the  only 
method  provided  by  law  for  raising  fimds 
to  meet  the  obligations  of  the  company. 
The  condition  of  the  bond  Implies  that  the 
officers  were  to  borrow  money  of  the  obli- 
gors, to  pay  losses  and  expeiues,  whenever 
the  cash  assets  were  inadequate.  The  bond 
Indicates  that  no  assessment  was  to  be  made 
against  the  deposit  notes  at  any  time.  A 
circular  of  the  oompany,  offered,  but  not  ad- 
mitted. In  evidence,  indicates,  however,  that 
the  d^Mislt  notes  were  to  be  assessed  to  tbe 
extent  of  20  per  cent  per  year,  and  It  Is  as- 
serted that  the  oompany  advertised  a  guar- 
anty fund  ot  $100,000  as  a  protection  against 
a  greater  assessment  It  Is  manifest  that  If 
the  former  inferenoe  Is  to  be  drawn  the  bond 
was  In  pursuance  of  an  arrangement  not  c an- 
te ni  plated  by  the  law,  and,  If  the  latter,  tbe 
schemes  only  differ  In  the  degree  tbat  pot- 
Icy  holders  were  to  be  rdtered  from  their 
statutory  liability  of  assessmenL  AH  mem- 
bers of  tbe  coovaBy  must  be  held  to  bave 
knowledge  of  the  law,  and  of  tbe  artldea  o( 
association  of  tbe  company,  subject  to  wblcb 
every  policy  Is  issued  and  received,  and  to 
know  that  any  such  management  of  the 
company  would  be  unlawful.  It  follows 
that  th&ee  Is  no  opputunlty  for  the  applica- 
tion of  the  doctrine  of  estoppel,  and  that  the 
question  of  ultra  vlrea  may  be  raised  by  the 
defendant  Central  I'ransp.  Oo.  v.  Pullman's 
Palace  Car  Co.,  139  U.  8.  «0, 11  Bop.  Ct  *re. 
Furthermore,  It  is  apparent  tbat  If  tbe  de- 
fiendants  were  reqidred  to  advance  this  mon- 
ey to  pay  losses  and  expenses,  they  would 
then  become  creditors  xxt  the  company,  In 
wtaloh  case  It  would  be  the  duty  of  the  com- 
pany to  repay  them,  with  interest.  Wlthovt 
determining  that  this  company  could  under 
no  dreumstancea  borrow  money,  It  cerbrinly 
Is  true  that  tbe  law  does  not  provide  for 
borrowing  a  fund  wherewltti  to  carry  ont  a 
sdieme  like  the  one  mentioned,  or  imrlde 
lor  assessments  to  repay  It.  If  tbe  law  doss 
not  permit  this,  tbe  defendants  ought  not  to 
be  required  to  loan  mon^  to  the  company  or 
reeetver.  If,  on  the  other  hand,  the  scheme 
Is  lawful,  the  receiver  must  at  once  assess 
to  r^y.  But  we  think  the  arrangement 
was  clearly  void,  and  tbat,  Instead  of  rdy- 
Ing  npon  the  enforcement  of  a  contract  to 
loan  the  company  money,  tbe  duty  of  the  r*- 
eelver  la  to  proceed  to  assess  the  members 
according  to  law,  fbr  tbe  purpose  of  obtain- 
ing the  funds  to  pay  the  debts  of  the  con- 
cern. The  court  properly  directed  a  verdict 
for  tbe  deffendants,  and  the  Judgment  should 
be  afBnaed. 

UONTOOMBRT,  J.,  did  not  alt  Tbo  oth- 
er JuMces  ooocurred. 
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DOVH  T.  ROTAL  INS.  00. 
(Snprem*  Oonrt  of  Michigan.    Dec  8,  1893.) 

IH80BA1TC«— COSTBAOT— CAN01I.LAT1ON  —  ACTIOV  — 
FliUDlKO  AND  PHOOV^EvlDByCB. 

1.  In  an  action  on  an  inanrance  policy  it  ap- 
peared tliat  when  the  iwlicy  was  presented  to 
plaintifl  by  defendant's  agent  there  was  a  dis- 
agreement as  to  payment  of  the  preminm,  and 
the  agent  retained  the  policy;  but  plaintiff  tes- 
tified that  it  was  agreed  that  he  should  call  at 
the  office,  and  fix  the  matter  op,  no  time  being 
specified:  and  that  the  policy  should  be  held  in 
force.  The  agent  reported  the  policy  to  defend- 
ant, and  paid  the  memium  liimself.  The  pol- 
icy was  stamDBd,  "Canceled  for  nonpayment  of 
premium."  Bad,  that  it  was  for  the  jmr  to 
say  whether  the  policy  was  In  force. 

2.  Though  plaiDdirs  f^lnre  to  call  and  fix 
the  matter  up  within  m  time  satisfactOTy  to  the 
agent  may  oaTe  jnstifled  cancellation  of  the 
pculcy,  it  could  not  be  canceled  without  notice 
to  plaintiff. 

3.  It  was  error  to  allow  plaintiff  to  testify 
that  be  believed  in  good  faith  that  he  was  in- 
•nred  by  the  policy. 

4.  In  an  action  on  an  insurance  policy,  a 
polii7  for  $1,800,  covering,  inter  alia,  $400  on  a 
DMn,  is  not  admissible,  where  the  declaration 
vounts  on  a  policy  for  92400,  eoTotog  $100 
only  on  the  bam. 

Error  to  circuit  court,  Muskegon  county; 
Aib^  Dickerman,  Judge. 

Action  by  Cyrus  J.  Dore  ^^nst  the  Roy- 
al Insurance  Company.  There  waa  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Bereraed. 

Bunker  A  Gorpenter,  for  appellant  Ste- 
phen H.  GUnk,  for  appellee. 

MONTGOMBBY,  J.  TUB  !■  an  action  on 
a  poUcgr  of  Inanruice.  Th»  plaintiff  recov* 
ered,  and  tbo  defendant  IvlnsB  omr.  Tbe 
recOTd  amtaliu  88  aaalgnmetttfl  of  oror.  We 
■hall  onl7  dlaciuB  tboee  wUch  preaoit  qae»- 
tlona  liable  to  arise  upon  another  trial.  The 
^Indpal  qoeetlon  preiented  in  vliether  anr 
binding  contract  of  Insurance  was  ever  made. 
The  facts  were  these:  The  plalntUt  had  pre> 
rionaly  been  Insnred  by  the  defendant  com- 
pany, and  had  snflered  a  small  loss  of  $5.20, 
of  which  he  had  made  no  regular  proof,  as 
required  tlie  rules  ot  the  company.  The 
p<Aic7  In  question  was  a  renewal,  and  was 
written  and  presented  bgr  the  local  agent  of 
the  company,  Leigh  B.  Smith.  At  the  time 
of  presenting  the  policy  to  the  plaintiff,  a  Mil 
for  the  premium  amounting  to  $9  was  also 
presented.  The  parties  are  not  fully  agreed 
as  to  what  took  place  at  tbe  ctmferoice. 
Both  agree  that  the  plaintiff  asked  to  be 
credited  tar  tbe  $S.20  loss,  and  offered  to 
pay  the  balance.  Both  agree  that  this  j/mp- 
oaltloD  was  declined  by  the  agent  The 
agenfs  Tcrslon  of  what  fcdlowed  is  as  fol- 
lows: "I  taHA  the  pUntlfl  that,  Inasmuch 
as  thore  seemed  to  be  a  misunderstanding  In 
regard  to  the  five  dollar  matter  between 
hlmsdf  and  Mr.  Wood,  in  order  to  sa^ 
Isfy  him  thoroughly,  I  would  take  the  pol- 
icy back  to  my  office,  and  hold  It  a  -conple 


of  day%  glTlng  him  time  to  call  and  talk  to 
Mr.  Wood  In  regard  to  it  I  told  him  that 
Mr.  Wood—  The  resolt  would  be  the  same; 
that  that  flve  dollars  oould  not  be  allowed 
him.  and  if  he  dldat  can  in  a  coi^le  of  days' 
time  the  p<dicy  must  be  sent  to  tbe  com* 
pany."  The  plabitUTs  Twslon  of  the  oon- 
Towtion  Is  as  follows:  "After  Smith  stated 
that  he  wouldn't  allow  tbe  flre  dollars  and 
twenty  cents,  I  said  to  blm,  1  win  pay  yon 
for  what  time  you  have  carried  my  Insur- 
ance, and  you  may  cancel  that  polity,  and 
Z  will  get  insurance  dsewhtte.'  He  stooa 
a  moment  and  sold,  'No^  I  won't  do  that* 
He  said:  Ton  come  up.  I  win  take  this 
policy,  and  win  ludd  it  In  force,  and  yon 
come  up  to  tbe  office,  where  Mr.  Wood  is, 
and  we  will  talk  It  over,  and  we  will  fix 
It  up  sutte  way  sal^ifactory.'  He  said,  'We 
want  to  do  what  is  fblr  by  everybody.' 
Then  be  took  tbe  poUcy  and  the  biU,— 1 
think  he  took  them  both.  There  was  no  time 
stated  when  I  should  come.  He  dldnt  say 
bow  long  he  would  hold  the  pi^Icy.  He  said: 
1  win  taidd  the  p^cy  good.  Ton  may  come 
up/  he  said,  when  he  was  going  away;  and 
he  would  ludd  it  tai  fwce."  This  codtots* 
tion  occurred  aa  the  18tb  of  September. 
The  philntiff  further  testified  that  on  tbe 
iStb  of  Noremba  be  csUed  up  the  office  of 
Mr.  Smith  by  tdephone,  and  had  a  oonT»- 
aotion  with  Mr.  Wood,  a  cleik  in  tiie  sORck, 
who,  as  the  record  shows,  bad  charge  of 
the  business  In  tbe  absence  of  Ur.  Smith, 
and  told  Mr.  Wood  tiiat  he  ms  about  to  go 
to  Chicago  for  a  few  days,  and  wanted  to 
know  if  bis  insurance  was  in  foros  before 
he  went  snd  was  assured  that  it  wb»  in 
force,  snd  that  his  propoty  was  corcred. 
It  fturtber  appears  that  tbe  agent  retorted 
the  ptHiey  to  the  ctmipany  In  bis  montiily 
account  and  himself  paid  the  premium. 
There  waa  also  stamped  on  the  back  of  the 
poUcy  the  fi^lowlng:  "Canceled.  Date,  Oc- 
toba  account  1881.  Ret  From.  $8.  Non 
pmt  Rf^al  Insurance  Go.,  Not.  18^  1801. 
BeodTod.  Ghlcaga" 

The  ^peBant  contends  that  it  was  error 
to  refuse  to  direct  a  rerdlct  for  the  defend- 
ant on  the  ground  ttiat  the  policy  was  not 
In  force  at  the  time  of  the  fire.  We  do  not 
tidnk  that  tiie  court  orred  in  this  regard. 
It  the  idalntifTs  versltHi  of  what  took  place 
is  accepted  as  true,  it  was  for  tiie  Jury  to 
say  whether  tbe  parties  to  the  couTersatlon  In- 
tended that  tbe  pcUcy  should  continue  in 
force  finr  a  reasonaUe  time,  and  whether  It 
was  further  understood  that  the  assured  un- 
dratodc  to  pay  the  premium.  Ilie  construc- 
tlim  of  oral  testimony  Is  fw  tbe  Jury,  unless 
it  be  such  tiiat  <m]y  one  Infermce  can  be 
drawn  from  It  In  this  case  we  are  not  pre- 
pared to  say  that  tiie  agoit  and  ^alntiff 
may  not  have  both  assented  to  the  proposi- 
tion that  the  ptdicy  should  remain  in  forces 
and  that  the  matter  in  difference  between 
them  should  be  the  subject  of  future  agree- 
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omit  and  adjiutinent  If  the  Jnrj  found 
that  the  plaintiff  aasented  to  this  by  his  con- 
dnct,  he  would  ondonbtedly  hare  been  le> 
gallr  bound  to  pay  the  premium  for  the 
time  that  the  policy  waa  continued  In  force, 
and  nntU  Ita  cancellation  waa  directed  \ij 
him.  A  failure  to  appear  within  a  time 
■atlafactory  to  the  agent  for  the  purpose  of 
making  the  adjustment  would  undoubtedly 
hare  JusUfled  cancellation,  but  such  cancel- 
lation could  not  be  made  effectual  without 
notice  to  the  assured.  No  such  notice  wait 
given  in  this  case.  On  the  contrary,  If  the 
plaintiff's  testimony  be  credited  by  the  Jury, 
the  exact  contrary  was  the  fact,  and  the 
derk  assured  the  plaintiff,  only  seven  days 
before  the  fire  occurred,  that  the  policy  had 
been  continued  in  force.  This  case  differs  from 
those  dted  by  the  defendant's  counsel,  of 
which  Insurance  Co.  v.  Ewlng,  92  U.  8.  877, 
la  an  Illustration.  In  that  case  there  waa 
no  assurance  by  the  agent  that  the  ixtllcy 
should  remain  In  force  pending  the  adjust- 
ment of  the  differences ;  and  nothing  ap- 
peared from  which  it  could  be  Implied,  nor 
from  which  any  inference  of  an  assent  to 
the  continuance  the  policy  in  force  by  the 
assured  could  be  inferred.  The  following 
cases  in  this  court  sustain  the  views  herein 
expressed:  Ganong  v.  Green,  71  Mich,  l,  86 
N.  W.  G61;  Michigan  Pipe  Co.  v.  Michigan 
Fire  &  Marine  Ina.  Co.,  82  Mich.  482, 62  N.  W. 
1070;  Mallory  v.  Insurance  C!o.,  90  Mich.  112, 
51  M.  W.  188;  Ellmondorph  v.  Insurance  Co., 
91  Hlch.  36,  51  N.  W.  926.  We  think  It  was 
errw,  however,  for  the  circuit  Judge  to  pet^ 
ndt  the  plaintiff  to  testify  that  he  believed 
In  good  faith  that  he  was  insured  by  vir- 
tue of  the  policy  from  the  time  of  the  con- 
versation with  the  agent  Smith,  down  to  the 
time  of  the  loss.  Whether  be  was  Insured 
or  not  was  a  mixed  queetion  of  law  and 
tBct  So  far  as  it  was  a  question  of  tact 
its  solution  depended  upon  the  Interpretation 
to  be  given  by  the  Jury  to  the  conversation 
which  occurred  between  the  plaintiff  and 
the  agent,  Smith,  and  not  upon  the  plain- 
tiff's own  nndlsdosed  Interiwetation. 

There  was  also  emr  in  receiving  the  pol- 
icy In  question  under  the  pleadings  without 
amendmrat  nie  plaintiff  declared  upon 
the  policy  of  Insorance  fw  ^100,  covering 
$800  on  dwdUng  house*  $400  on  household 
furniture,  |400  on  frame  bam,  |200  on  frame 
ofllce  building,  and  $300  on  i^lce  fomlture 
and  fixtures.  The  policy  Introduced  waa  for 
$1300,  covering  the  same  Items  set  forth  in 
the  declaration,  with  the  ^ception  that  but 
$100  appeared  to  be  vnltten  upon  the  bam. 
This  was  a  variance  which  could  not  consist- 
ently with  the  rules  of  pleading  be  oTei>- 
leoked. 

We  tbink  none  of  the  other  qoesttons  pre- 
sented are  liaUe  to  arise  upon  a  new  trial 
ef  the  case,  but  for  the  errors  pointed  out 
the  Judgment  wUl  be  reversed,  and.  a  new 
trial  ordered.  Hie  other  Justices  concorred. 


PRESTON  V.  CHICAGO  A  W.  M.  RT.  CO. 
(Soprwie  Oonrt  of  Micblsan.  I>ee.  8,  1896.> 
Mast  KB  aitd  Skrvi!(t— Dbvkctivb  Apfliakcbb. 

A  switdi  engine,  while  hacking  cars,  eot- 
lided  with  flat  cars,  one  of  which  reared,  struck 
and  broke  into  the  tank  on  the  tender,  ralsinc 
and  slewing  It  roond  against  the  ragine  c&S 
so  as  to  Injure  the  engineer.  The  tank  was 
fixed  with  two  bolts  from  logs  in  the  tank, 
[wsdng  thronsh  the  woodworic,  with  note  be- 
neath, which  bolts  were,  in  the  collision,  pulledi 
oat  and  broken.  The  en^ne  was  old,  and  had 
been  in  the  passenger  servifte  for  years.  The- 
logs  eadi  had  holes  tm  two  bolts,  but  one  bad 
alwajrs  before  moved  sufficient  tfsU*  tiiat  the- 
tank  was  not  designed  to  break  collisions,  and 
the  engineer  coald  not  recover  w  the  gronnd 
that  it       nnaafely  fasteoed. 

Error  to  drcnlt  oonrt,  Muakegon  county  ^ 
Albert  Dlckerman,  Judgk 

Action  by  William  Preston  against  the  Obt- 
cago  A  West  Michigan  Railway  Company 
toe  personal  injuries.  Judgment  for  plain- 
tiff.   Defendant  brings  mor.  Reversed. 

Smith,  Nlms,  Hoyt  &  Brwln,  (Smiley, 
Smith  ft  Steraia,  of  connaeU  tar  ^pellanL 
Jones  ft  Clark,  tor  appellee. 

HcGRATH,  J.  Plaintiff  was  a  loeomotlTe- 
englueer  In  defendants  employ,  and,  whlle- 
swltchlng  In  the  yard  at  Husk^tm,  waa  in- 
jured In  a  cession.  The  following  AeMk 
will  lllnatrate  the  situation  of  the  tncks: 


a. 


a. 


Plaintiff,  while  backing  his  eng^e  awk 
drawing  a  train  of  frdght  cars  on  the  spur 
A  towards  the  main  trad^,  collided  with  flat 
cars  which  were  being  backed  upon  the  mal» 
trade  trom  the  apnr  B.  Two  of  the  freight 
cars  were  thrown  some  distance  west  of 
the  main  track,  one  of  them  striking  and 
breaking  a  telegraph  pfde,  whldi  waa  about 
10  inches  In  diameter,  and  stood  wast  ot  the 
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main  track.  One  of  tbe  flat  cars  reared, 
and  atmck  tbe  corner  of  tbe  tank  on  plain- 
tiff's tender,  breaking  a  bole  In  the  tank,  and 
raising  and  slewing  It  around  against  tbe  en- 
glne  cab,  pinioning  and  Injuring  i^aintlll. 
Plaintiff  recovered  a  rerdlct  of  $9,000,  and 
d^endant  appeals.  Tbe  sole  negligence 
<:harged  Is  tbe  failure  to  properly  fasten  tbe 
tank  to  the  frame  on  which  It  rested.  Tbe 
tank  was  moored  at  tbe  rear  with  two  b<^, 
trom  five-elghtbs  to  three-quarters  of  an  Incb 
In  thickness,  reaching  from  ears  or  Ings,  at- 
tached to  the  tank  down  through  tbe  wood- 
work, with  nuts  on  the  lower  ends.  These 
iMtts  were  drawn  out  of  their  sodieta.  One 
was  Ivoken  off  seTeral  laches  from  the  bead, 
■and  the  other  partially  broken.  There  was 
no  testimony  tending  to  show  that,  for  aU 
ordinary  purposes,  this  tank  was  not  secure- 
ly fastened.  Tbe  engine  was  old,  bad  been 
in  tbe  passenger  service  tax  years,  and  was 
then  trausferred  to  this  service.  In  wblcb  It 
bad  been  for  some  time.  Tbe  tank  bad 
stood  the  test  of  the  ordinary  Jars  to  which 
It  bad  been  sul^ected,  and  there  was  no  evi- 
dence that  It  bad  been  loose,  or  that  any 
weakness  had  been  displayed.  The  only  tes- 
timony ofloed  was  that  each  of  the  ears  or 
tugs  had  two  holes,  and  but  one  bolt,  and 
^kat  In  some  cases  fonr  bolts  were  ordinarily 
osed,  and  In  others  but  two.  These  tanks 
«re  not  Intended  to  act  as  buffers  In  any 
«a8e,  much  less  In  casra  of  collision.  The 
•evidence  falls  far  short  of  mskii^  out  a  case 
<if  nei^lgent  constmctlcm,  and  it  is  unnec- 
-essory  to  discuss  the  other  questions  raised. 
Tnie  court  should  have  directed  a  verdict  for 
<lefendant  Tbe  judgment  Is  tborefore  re- 
versed, and  a  new  trial  granted. 

LONG,  7.,  did  not  sit  The  other  Justices 
CMicnrred. 


JARMAN  V.  CHICAGO  ft  Q.  T.  BY.  CO. 
<Siiprenie  Court  of  Michigan.    Dee.  8, 1S83.) 
IsnrsT  TO  Railroad  Ehflotb— Nsouosicca-> 

BVI1IB.V0E. 

1.  Plaintiff,  a  fireman  in  defraidant's  em- 
ploy, while  in  the  cab  of  his  engine,  was  struck 
oy  a  limb  of  a  tree  on  a  platform  car  in  a  pass- 
ing freight  train.  A  rule  of  defmdant,  known 
to  plaintiff,  made  It  the  duty  of  frdght  conduct- 
ors to  examine  all  platform  cars  to  see  that 
they  were  safely  loaded,  and  tbe  conductor  of 
the  freight  train  testified  tliat  he  examloed  the 
■car  containing  the  trees,  and  found  it  properly 
loaded.  The  evidence  showed  that  the  con- 
ductor was  a  competent  man,  that  defendant 
furnished  safe  appliances  to  tbe  shii^er  for 
loadinfc  the  car,  and  that  the  cab  in  which 
plaintiff  worked  was  a  safe  one.  Held,  that 
plaintiff  could  not  recover,  as  the  negligence,  if 
■any,  was  that  of  the  conductor,  plamuff's  fel- 
low serraa^  In  ftdling  to  properly  inspect  the 
■ear. 

2.  There  Is  no  ground  for  con  tending  that 
the  motion  of  the  car  would  teod  to  turn  the 
trees,  make  them  settle  out  of  place,  and  thus 
Mng  branches  out  over  the  sides  of  the  car,  in 
the  absence  of  eTidoaee  that  such  would  be  the 
natural  result  with  a  car  loaded  with  trees,  or 


(lOeb. 

tbat,  with  the  appliances  fumisbed,'  flie  trees 
could  not  be  loaded  so  as  to  prevent  sadi  a  re- 
sult. 

Brror  to  circuit  court,  Calhoun  oounty; 
dement  Smith,  Judge. 

Action  by  William  B.  Jar  man  against  tbe 
Chicago  &  Grand  Trunk  Railway  Company 
for  perscmal  Injuries  received  while  in  de- 
fendant's employ.  Judgment  for  plaintiff* 
and  defendant  brings  error.  Bevo-sed. 

Geer  &  Williams,  for  appellant.  Bdwln 
F.  C<»iely  and  Orla  B.  Taylor,  for  app^ee. 

GBA17T,  J.  Plaintiff  was  a  fireman  on 
<me  of  defendant's  passenger  engines.  His 
train  passed  a  freiglit  train  standing  upon  a 
side  trade  One  oC  tbe  cara  of  the  ft-elgbt 
train  waa  a  flat  car  loaded  with  small  elm 
treea.  As  his  train  passed,  he  dalms  that 
a  small  limb  from  one  of  these  trees  project- 
ed against  and  Into  tbe  cab  where  be  waa 
alttlng,  and  strode  bis  e^c.  Injuring  tt 
These  trees  were  loaded  with  their  butts  at 
tiae  ends  4rf  tbe  car  and  tbe  tops  In  the  cen< 
ker.  Thegr  woe  b^  in  place  ^3J  six  stakes 
<m  each  side  and  two  at  each  end,  and  by 
wires  nmntng  across  from  the  tops  of  the 
stakes,  and  others  around  tiie  toi^B  of  the 
trees,  to  hold  them  In.  After  this  was  done, 
att  the  limbs  wblcb  projected  beytmd  the 
car  were  cut  oB.  A  rule  of  tbe  company, 
with  a  copy  of  wblcb  plaintiff  waa  fmnlshed 
when  he  entered  Its  employ,  made  It  the  doty 
of  tbe  cooductors  of  freight  trains  "to  par- 
ticularly examine  all  platfwm  cars  to  see 
that  tbegr  are  safely  loaded,  and,  if  they  are 
not,  to  have  them  reloaded."  Tbe  conductor 
of  the  fright  train  waa  a  witness  fbr  defend- 
ant, and  testified  that  be  carefully  taispected 
the  car;  that  tbe  tre^  were  prc^erly  loaded, 
or  be  should  not  have  taken  It;  that  it  waa 
his  business  not  to  take  It  if  it  was  not  pro^ 
erly  loaded.  Tbe  defendant  had  nothing  to 
do  with  the  loading.  'Oils  was  done  by  the 
shippers  of  tbe  trees.  Trees  bad  been 
shipped  from  the  point  where  these  were 
taken  for  about  five  years.  Tbe  persona 
who  loeded  this  car,  asd  the  station  agcsit 
who  billed  it,  testified  that  It  waa  propeiiy 
loaded.  There  Is  no  evidence  to  tbe  con- 
trary, unless  negligence  may  be  Inferred 
from  the  fact  tbat  a  limb  in  seme  way  got 
loose.  Tbe  negligence  alleged  is  that  de- 
fendant failed  to  furnish  plaintiff  a  safe 
place  to  work  in.  It  is  claimed  that  the 
place  was  rendered  unsafe  by  the  improper 
loading  of  a  freight  car  with  trees,  so  that 
the  limbs  aud  branches  extended  beyond  the 
sides  of  the  car.  If  this  be  so,  tbe  sole 
question  In  the  case  is,  was  It  tbe  neg^ence 
of  the  defendant? 

It  Is  conceded  tbat  defendant  furnished  a 
safe  cab,  engines,  cars,  a  proper  system  and 
roadbed  for  tbe  use  of  its  employee.  It 
furnished,  also,  safe  appliances  for  loading 
the  car  in  question,  and  a  con^ietent  man 
to  inspect  it  before  it  should  be  placed  In 
the  train.  It  Is  not  shown  that  the  usual  man- 
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Mr  of  loadlBB  thew  tnas  -wu  wtfUgenl: 
Bw  defendant  liad  pecDonned  Lti  wbote  duty 
tnrards  Ite  ezaployw  trtun  It  tamUied  tl» 
ibom-HHOitloiied  ap^iMicca  and  a  eompe^ 
tmt  iBBpaetet.  If  plaintUFa  poalUoik  In  tht 
cab  bad  beec  rendered  snaafe  hr  the  netflW 
few*  of  any  one,  that  one  wa»  a  fellow 
nrrant.  In  Bnclf^  t.  Ballmy  Oo^  flB 
Ifich.  400^  tS8  K.  W.  fi88»  tw»  fraUckt  tiata  - 
rnlMrid  Ibe  cana*  of  titt  aoddant  waa  tte 
faOnn  of  the  mgtttem  of  tbo  rear  train  to 
keep  tain  train  Tinder  control  whm  entering 
the  BtatlcB  groonda..  Tbe  engine*  ot  tba 
rear  train  and  ttae  conductor  of  the  forward 
tatn  w»e  fbUow  acrranto.  So,  in  the  preo- 
ateaae  Ou  omplojea  at  tbe  twa  trains  wara, 
m  lo  cncta  otboiv  fdlow  aerrantit  and  each 
—marif  ttie  iMc  of  tiio  oCba:'a  neglect 
There  certainly  would  be  no  roasoa  In  lidld> 
taff-thnt  tfaeae  tnea  co^  not  bava  been 
■dUir  loaded,  nor  that  daiendant  neglected 
to  ftanUab  proper  and  aoffldent  material, 
tofda,  and,  i^pUancee  for  that  porpooe.  Doao 
the  law  reqnire  mwel  No  veapectablo  aa- 
ttoattyp  WB  tunk,  can  bo  fOand  boWng  that 
It  doea.  It  toXkgfn  that  the  mtftgniMH,  If 
aay,  wan  In  i«afliitg,  and  tbo  failore  of 
Um  eoAdnetor.  who  waa  alao  the  Inqtoctor, 
to  aao  thnt  tt  waa  paopedr  loaded,  or.  If 
It  waa  not.  to  reject  It.  1^  eomeo  daiily 
wttbln  the  nde  of  Smttb  t.  Potter,  46  Mich. 
268,  8  N.  W.  278,  and  Dewey  t.  Railway 
Ca,  50  N.  W.  100.  It  la  nniieoeaiary  to 
dto  antbarltiea  imtaldo  oor  own  state  <» 
dUa  point  The  qoeotlaa  must  bo  regarded 
ao  deflnltdy  aatfled  ^  oor  own  dedaiona. 
Tim  duty  of  ttie  aaaster  to  furnish  a  aafe 
flaee  iox  the  aerrant  baa  no  application  to 
Oie  fheta  In  tbla  case,  onie  defendant  did 
fnmieh  a  safe  cab.  and  the  plaoe  was  .ren- 
dered nnsefe  only  Iqr  the  act  of  the  frslgtat 
eondnetor  In  negligently  rocelTlng  aa  Im- 
proporty  loaded  car.  Instead  of  teclecttaig  it 
ftoBB  Ub  train. 

It  la  dalmed  that  ttae.iaotlon  of  the  ear 
waaM  tand  to  tnm  the  traaa  and  make  them 
settle  out  of  place,  ao  that  other  branches 
adght  work  ont  oror  mm  Mm.  fEUn  daim 
to  not  baaed  npon  any  ovMoice  0iat  aoch  a 
nadt  actually  followed  when  the  trees  wcce 
preperiy  loaded,  or  that  soch  woidd  be  the 
wUnral  reaok,  or  that,  with  the  appUaacei 
Chndsbad,  ttio  tnea  ooald  not  ba  eaally  load- 
«d  so  aa  to  prevMit  audi  a  reaodL  The  mO* 
harta  for  the  dahn  la  tba  taattmony  of  one 
witaoas  that  hranchea  '^eoald  woA  from 
the  avtion  of  the  car  no  and  down,"  and 
another  that  ttie  "troea  might  work  up 
and  down  and  ahead,  and  aometlnifla  slde- 
wajB."  The  first  wltnMs  was  not  shown 
to  have  had  any  experience  or  knowledge  on 
the  snbJect,  while  the  aacond,  the  brakeman 
«a  the  freight  train,  did  not  testify  that 
any  such  result  either  had  followed  or  was 
llkdy  to  Adlow.  There  Is  no  erldoice  tend> 
lac  to  show  fiiat  this-  mettiod  of  loading  and 
caitying  treea  waa  Id  Itsdf  negligent  Olie 
dsdaratioa  la  not  based  wou  audi  a  dalM, 
v^7H.w.nal— 8 


but  iqtti  tiio  ttasory  tbht  thlr  partlcdter-  ear 
was  impropexiy  loaded.  Jndgment  reroaed, 
and  new  trial  ordered.  The  other  Jnatlcca 
concur red. 


FULLIQS  V.  BULUS,  Attomer  GounU. 
(Bapmio  Court  of  Michigan.   Dec  8, 1808.) 

OmOB  A.KD  OVPICIR'^RbmOVAI,— COKSTITUTIOVAL 

Law— Qoo  Wahbanto— MAnoAUus. 

1.  Const  art  12.  {  8,  making  It  the  -dul?  of 
the  gOTernor,  when  the  legislature  is  not  in  ses- 
slOQ.  to  examine  into  the  condition  of  any  pub- 
lic office,  and  tbe  acta  of  aay  public  officer,  and 
to  remoTe  frtun  office,  for  gross  neglect  of  duty 
and  malfeasance,  anr  officer  of  the  state,  speci- 
fying particnlany  the  attorney  general,  stats 
treasarer,  aod  others,  and  to  awotnt  his  sue- 
cesBor,  does  not  apply  to  subocoinate  officera, 
like  the  warden  of  the  house  of  correction,  so  as 
to  restrict  to  the  governor  the  power  to  remove 
him,  and  prevent  tho  legislature  from  vesting 
Bueh  power  In  the  board  of  control,  as  by  Act 
Mo.  lis  of  18t>3. 

2.  Conat  art  3, .(  2,  declaring  ttiat  no  per- 
son belonging  to  one  department  of  the  state 
government  shall  exercise  the  powers  properly 
Mmging  t»  aaoAer,  does  not  re<|uire  that  oro- 
ceedings  to  remove  a  subordinate  state  omcer 
for  causes  other  than  misconduct  In  office, 
crimes,  and  misdemeanors,  shall  be  tried  by  the 
judicial  department,  so  as  to  prevent  the  legis* 
latnre  from  vesting  the  power  to  remove  in  a 
superior  officer  or  hoard,  thooi^  the  board  or 
officer,  In  removing,  performs'  an  act  whidi  Is 
Jndiclal  in  its  nature. 

8.  Act  No.  118  of  1883^  giving  the  board  <A 
oontrol  power  to  remove-  for  cause"  the  war- 
den of  the  state  house  of  correction,  gives  the 
right  to  remove  for  incapacity  and  want  of  dil- 
igence. 

4.  Though,  In  ptocee^lnge  by  a  board  to  re* 
move  a  Bubardinaie  officer  for  cause,  the  law 
requires  the  chargee  to  be  in  writing.  It  is  snf- 
fleient  if  they  contain  spedflc  statements  of  ln> 
fractions  of  the  law  or  regslatiooa^  and  speeifr 
the  facta  depended  upon  to  show  mcompetenc; 
and  unfitness,  and  which  require  a  removsl. 

5.  The  mere  fact  that  - a  member  of  the 
board  of  control,  after  io^eeti^tion  by  the 
board  into  the  condition  and  management  of  the 
house  of  correction,  signs  the  written  charges 
against  the  warden  for  the  purpose  of  his  r»- 
meval.  does  noS  disqnalifr  smdi  member  from 
partinpating,  as  a  meniber  of  the  board,  In  its 
hearing  and  determination. 

6.  On  petition  for  a  writ  of  mandamus  to 
compel  the  attorney  general  to  institute  quo 
Warranto  proceedings  against  the  incumbent 
of  an  office,  from  which  he  has  been  removed, 
and  to  which  petitioner  has  been  appointed,  by 
a  board  having  Jurisdiction,  the  court  will  not 
inqidre  Into  too  question  <^  bad  teith  on  tlie 
part  of  tb»  board. 

Application  by  Otis  Fuller  for  a  writ  of 
mandamns  to  compel  Adolphus  A.  Bills,  at* 
torney  general,  to  institute  qno  watranto 
proceedings.  Qranted. 

Goer  &  Williams,  for  rdator.  A.  A.  BUla, 
At^.  G«L,  In  pro.  per. 

HOOKBtt,  a  J.  The  relator  dalma  the 
fldtoe  oc  warden  of  the  state  house  of  cor- 
rection, and  applies  for  a  mandanma  to  con>- 
pel  the  attorney  general  to  file  an  informa- 
tion in  the  nature  of  qno  warranto  against 
the  preamt  Incnmbent  Hie  re^tod&ent^ 
anawsr  sets  op  aeraral  fsaanna  for  xatnstaig; 
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rl£.:  (1)  Tlie  nnconstltatlMiallty  of  Act  No. 
118  of  1S9S.  under  which  relatw  dftlms  his 
appolutment;  (2)  fh.6  want  of  aufflclently 
specific  charges  agakist  the  present  incum- 
bent In  the  proceedings  for  remoral;  (3)  the 
disqualification  of  the  board  of  control  to 
pass  upon  the  charges,  by  reason  the 
fact  that  one  of  the  members  of  the  board 
made  the  charge;  (4)  bad  faith  on  the  part 
of  the  board  In  Its  adjudication. 

The  conatltutlonaUty  of  the  law  Is  attackeQ 
Dpon  the  ground  thai  section  8,  art  12  of  the 
constitution  restricts  the  power  of  removal 
of  the  warden  to  the  gOTemor.  The  sectlm 
rends  as  follows:  "The  governor  shall  bare 
power  and  It  flball  be  his  duty,  except  at 
such  time  as  the  legislature  may  be  In 
session,  to  examine  mto  the  condition  and 
administration  of  any  public  office,  and  the 
acts  of  £ny  public  officer,  elecUTe  or  appoint- 
ed, to  remoTO  from  office  for  gross  neglect 
of  duty,  or  for  corrupt  conduct  In  office,  or 
any  other  misfeasance  cr  malfeasance  there- 
in, either  of  the  following  state  officers,  to  wit: 
The  attorney  general,  state  treasnrer,  com- 
missioner of  land  office,  secretary  of  state, 
auditor  general,  superintendent  of  public  in- 
struction, or  members  of  tbe  state  board  of 
education,  or  any  other  officer  of  the  state, 
except  legislatlTe  and  Judicial,  elective  or 
appointed,  and  to  appoint  a  successor  for  tiie 
remainder  of  their  respective  unexpired 
terms  of  office,  and  report  the  causes  of 
such  removal  to  the  legislature  at  Its  next 
aeaaloa."  There  may  be  a  question  whether 
tills  provision  of  the  constitution  named 
should  apf>ly  to  any  officers  of  the  state  not 
spedflcally  mentioned  in  or  provided  for  by 
the  constitution.  It  is  c<mtended  that  It  ap- 
plles  to  all  public  officers  whose  dunes  per- 
tain to  state  affairs;  and  the  case  of  Dnllam 
T.  WUlson.  53  Mich.  882.  18  N.  W.  112.  Is 
relied  upon  to  sustain  the  proposition.  Hiat 
case  arose  upon  proceedings  before  the  gov- 
ernor against  a  trustee  of  the  aaylom  tor 
the  deaf  and  dumb,  at  Flint  It  tamed  upon 
tiie  character  of  the  charges,  and  there  Is 
perhaps  room  tor  the  contention  that  the 
question  suggested,  vis.  whetiier  section  8 
was  broad  enough  to  cover  officers  dected 
or  appoUited  under  acts  of  tiie  legislature, 
la  yet  an  open  one.  If,  however.  It  should 
be  concMed  that  the  effect  of  that  decision 
was  to  place  the  trustee  within  that  section, 
does  It  follow  that  the  warden  of  the  house 
correction  Is?  The  several  departments 
and  state  institutions  are  by  law  placed  In 
charge  of  specllic  officers  and  boards.  From 
the  first,  these  offices  and  Institutions  have 
been  administered  and  operated  tlirough  a 
Cfuistaiitiy  Increasing  force  of  subordinates, 
who  worked  under  directions  or  regulations 
prescribed  by  their  snperlon.  It  may  prob- 
ably be  said  with  safety  that  all  of  these 
subordinates  are  provided  by  law,  and  cer- 
tainly many  If  not  most  of  them  rise  to 
the  dignity  <tf  pabUc  officers,  as  contradis- 
tinguished Iran  mere  contractonL  Among 


these  ni87  be  mentioned  the  deputies  of  the 
various  state  and  county  officers,  and  the 
superintendents,  wardens,  and  poatibly  other 
subordinates  of  the  state  institutions.  ICany 
If  not  all  of  these  have  been  removable  by 
their  supertors,— some  at  will,  others  for 
cause,— and  the  antiiwlty  of  the  superiors 
seems  not  to  have  t>een  questioned.  Thus, 
we  have  a  oonstmctlon  of  the  constitution 
acted  upoa  for  fipwarda  of  80  years,  since 
the  adoption  of  eecticm  8  of  article  12.  Pre- 
vious to  that  time  the  same  power  had  been 
exercised  under '  the  present  and  previous 
constitutions.  The  language  of  Mr.  Justice 
Ghamplln  In  People  r.  Stuart,  74  BClch«  415. 
41  N.  W.  1091,  a  case  of  the  removal  <it 
a  county  officer,  shows  the  importance  of 
the  power.  It  is  as  follows:  "The  le^sla- 
ture  is  to  provide  by  law  fOr  the  removal  of 
county  officers,  eto..  In  such  manner  as  to 
them  shall  seem  Just  and  proper.  The  power 
conferred  Is  In  Its  nature  political,  and  has 
reference  exclusively  to  the  polity  of  govern- 
ment, which  would  be  inherently  defective 
if  no  remedy  of  a  summary  nature  coold 
be  had  to  remove  from  office  a  person  who. 
after  his  election,  bad  beem  convicted  of 
crime,  or  who  nc^ected  his  duty,  or  who 
was  guilty  of  malversation  In  the  adminis- 
tration of  his  office.  Every  person  elected  to 
a  county,  township,  or  school-district  office 
holds  It  subject  to  removal  in  the  manner 
provided  by  law  under  this  section  of  tfa« 
constitution,  which  commits  t<t  the  legisla- 
ture the  whole  subject  of  removat  They  are 
to  prescribe  the  mode  In  wlilch  it  shall  be 
done,  and  this  Includes  everytiiing  necessary 
tor  the  accompUshmeit  of  the  object  The 
causes,  tbe  charges,  the  notice,  the  Investiga'- 
tion,  and  the  determination,  and  by  whom 
these  shall  be  conducted  and  tiie  removal 
adjudged,  are  all  in  tbe  discretion  of  the 
teglslatore."  Again,  the  language  of  the 
amendment  must  be  enlarged  to  make  It 
cover  subordinates.  As  preliminary  to  the 
exercise  of  tin  power  of  removal.  It  makes 
it  the  duty  of  the  governor  to  examine  into 
the  condlti(Hi  and  administration  of  Uie  of- 
fice, and  the  acts  of  the  officer.  It  limits 
the  ronoval  to  cases  of  gross  ne^ect  of  inty, 
corrupt  conduct  in  office,  and  misfeasance 
or  malfeasance  therein.  It  specifically  men- 
tions seveml  of  the  state  officers,  and  gives 
the  governor  power  to  appoint  the  sucoeeaor 
in  case  of  removal.  We  think  that  It  wee 
not  intended  that  the  governor  should  In- 
vestigate the  conduct  of  deputies  and  other 
snbordinates,  or  that  he  should  appoint  their 
successors,  both  of  which  it  wotild  be  proper 
tot  the  head  of  the  departmait,  L  e.  the 
steto  office  propw,  ur  board,  to  do.  We 
must  assume  that  the  framov  of  the  crasti- 
tutional  amendment  knew  that  officm  named 
In  the  constitution  were  beyond  the  power, 
so  far  as  removal  Is  concerned,  of  any  de- 
partment of  government  except  as  provided 
the  nmstitntion,  and  that  they  also  knew 
that  all  officers  which  the  legfadatore  might 
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proTide  tar  Ijy  law  were  neoeesarlly  subject 
Co  the  power  which  created  the  offices.  We 
think,  therefore,  that  It  waa  not  inlMided 
that  sectioQ  8  sbould  apply  to  Bubordlnatea. 
It  waa  BO  bOA  In  the  caae  of  Portman  t. 
Pish  Com'rs,  50  Mich.  258.  15  N.  W.  106, 
In  which  caae  the  neoegsltr  of  mdi  a  role 
waa  pointed  oat  State  t.  Smith,  (Waah.) 
33  Pac.  974. 

The  coDstitatiaDallty  id  the  act  giving 
power  of  remoral  to  the  board  of  control  is 
also  attacked  onder  section  2,  art  8  of  the 
conaUtatton,  which  reads  as  follows:  "No 
person  bdon^^ng  to  one  department  shall 
exerdse  the  powcn  inroperly  belon^ng  to 
another,  except  In  the  cases  eziH-eBsly  pro- 
Tided  In  1^  constltatlon."  nils  la  upon  the 
titeaej  that  the  rl^t  to  an  office,  where  re- 
moral  la  sought  for  cause,  can  only  be  tried 
ackme  <^Scer  bdonglng  to  the  jndifdal  de- 
partment imder  the  ocmstltatlon.  This  sab- 
Ject  baa  bem  dtscOMed  In  the  case  of  DnI- 
lam  T.  WUlainif  and  mentioned  In  People  t. 
Stnart,  bnt  In  ntfttier  caae  waa  It  necessary 
to  dedde  the  qnestlon.  It  needs  no  argnment 
to  show  that  constltational  rights  cannot 
depoid  iqran  thB  imi»wtance  of  the  office. 
If  It  be  tmcB  admitted  that  tneombents  of 
pnMic  (rfBcea  created  by  the  legislatmre  turn 
the  constltnttonal  li^ht  to  have  the  qoestlon 
«C  removal  determined  1^  the  Judicial  de- 
partment, the  rale  must  extend  to  every' pab- 
Hc  officer  In  the  state  who  Is  not  ronoved 
tft»n  the  (deration  of  the  role  by  the  consti- 
tution  Itself.  These  subordinate  atSLcen  are 
elected  or  appointed  under  laws  made  by  the 
leglslatiire,  wVdi  are  subject  to  alteration  w 
repeal  at  the  will  of  the  leglslatore,  with 
the  governw'B  approval,  or  without  it  If  a 
majority  of  two-thirds  can  be  obtained;  and 
the  leglalatnre  may  vacate  the  office  direct* 
ly,  aa  was  done  by  the  act  of  1881,  whldi 
waa  repealed  by  that  in  qoeetlon.  Thus, 
onder  this  contentl<m.  we  have  a  peculiar 
condition  of  things,  vte.  under  the  settled 
law  the  leglslatare  may  remove  officers  at  wUl, 
bat  may  only  delegate  the  power  to  remove 
tor  canse  to  the  Judicial  department  Again, 
the  leglalatmv  hAs  power  to  provide  tar  state 
InstttationB,  and  the  electtoi  of  the^r  officers. 
It  may  give  the  boards  of  trustees  power 
<tf  anwlntmrat  and  removal  of  sabordinatee 
aX  wdu  bnt  undtf  respondent's  contention  a 
legitimate  limitation  npon  the  powot  of  re- 
moval, requiring  removals  to  be  reasonable 
and  not  arbitrary,  resnlte  bi  the  dq^vaHon 
of  the  board  at  an  power  of  removal,  upon 
the  theory  that  the  act  becomes  porely  Judi- 
cial, being  for  cause.  To  make  this  more 
(Vinrent:  The  leglslatDre  may  remove  nib- 
ordtaiatea  at  wllL  It  may  authorize  the 
board  of  control  to  do  the  same,  and  without 
notice  of  reason.  Bat  it  it  requires  removola 
to  be  made  1^  the  board  only  when  thaw 
Is  good  reason  for  It  It  coulen  no  power 
of  removal  at  alL  Sadi  Is  the  absurd  result 
that  Is  reached  wlien  we  assume  that  aU  re- 
movals for  canse  are  acts  of  such  a  Judicial 


nature  that  only  the  constitutional  Judiciary 
can  perftHm  them.  Hie  peculiarity  of  this 
is  the  more  apparent  when  we  examine  the 
question  In  the  light  of  the  constitution.  The 
section  (8)  which  provides  a  forum  for 
bearing  questions  with  the  view  to  the  re- 
moval of  Btiite  officers  for  causes  therein  moi- 
ti<Hied  Is  not  as  old  aa  ttie  conBtitntiim.  From 
1838  to  1862  there  was  no  such  provision. 
It  is  said  In  Dnllam  v.  WUlson  that  np  to  that 
time  Impeachment  was  the  only  way  of  re* 
moving  an  office  of  the  state,  and  that  was 
limited  to  cases  of  cmnpt  conduct  In  office, 
(Times,  and  misdemeanors.  So  that  If  the 
respondent  1»  right  In  hla  contention,  unless 
the  courts  bad  Jurisdiction,  there  was  no 
power  that  could  remove  a  state  officor,  and 
all,  ftom  the  bluest  to  the  lowest  wem  se- 
cure, no  matter  how  incompetent  or  un- 
worthy, drunk,  cruel,  or  n^Ugent  until  the 
legislature  should  remove  by  the  passage 
of  a  law.  There  never  has  been  a  time  In  the 
history  of  the  state  when  the  courts  have 
attempted  to  exwilse  tbfa  powor  ot  removal. 
Bnt  this  is  not  the  end  of  the  difficulty. 
While  tiie  constitution  committed  to  the 
legislature  the  iwwer  to  remove  county  and 
township  and  acbool-distrlct  officers,  aU 
municipal  officers  were  passed  without  moi- 
tion.  They  were  as  clearly  officers  as  any 
others,  and,  while  the  power  of  appotntment 
was  given  in  many  toetances,  the  power  of  re- 
moval was  not  and,  If  restricted  to  remov- 
als for  cause,  the  officers  were  npon  the  same 
footing  as  those  of  the  state.  We  think  that 
the  trmat  of  the  constitution  were  alive  to 
the  importance  of  the  poww  of  speedy  re- 
moval of  subordinates  and  other  offlcere. 
They  were  evidently  familiar  with  the  rule 
that  constitutional  office  whose  terms  were 
flxed  by  the  constitution  were  beyoi^  the 
power  of  the  legislature.  Hence,  the  Inaw- 
tion  of  section  7,  irtilch  gave  the  power  as 
to  county  and  township  officers,  most  of 
whom  are  constitutional  officers.  They  evi- 
dently considered  the  constitutional  state 
officers  as  subject  to  Impeachment  until  1881, 
when  that  was  found  Inadequate,  and  ttie 
governor  waa  given  power  to  act  In  tiie  at>* 
sence  of  the  legislature.  Even  here  It  seeou 
not  to  have  occurred  to  the  legislature  that 
the  courts  had  power  in  the  premises. 

It  Is  no  new  doctrine  that  the  exigencies 
of  government  require  prompt  removal  of 
Incompetent  or  unfaithful  officers,  end  we 
cannot  discredit  the  Intelligence  of  the  fram- 
ers  of  the  constitution  by  supposing  them  ig- 
norant or  n^goit  of  It  As  shown,  th^  In* 
telli gently  covered  the  subject  as  to  constitu- 
tional officers,  and  may  we  not  properly  as- 
sume that  they  understood  that  the  legisla- 
ture had  full  power,  under  established  and 
well-settled  rules,  to  deal  with  others?  The 
state  hsB  existed  nearly  60  years,  during  all 
of  Trtiloh  time  officws  and  boards  have  been 
created,  with  powor  of  appointing  and  re* 
moving  subordinates,— someHmw  at  will  or 
pleasure  sometimes  with  cononrrence  ot  otb- 
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en,  Bometlmea  for  caoae,— before  It  was  dis- 
covered tbat  the  eoosfltadonal  proTlakHi  tbat 
"no  pcEaon  belongliiff  to  one  bnuuib  <ME  tlw 
voremment  sbaU  pertomt  the  fnnctions  of 
cither  at  the  otben"  was  a  UmltaHoa  ot  the 
power  of  the  legUOature  in  these  matters. 
Meantime,  this  ooart  has  reputedly  refused 
to  Interfere  with  remorals  of  suhonUaates, 
and  U  Is  not  too  much  to  say  that  the  three 
dcvartments  of  so<renunatt  luiTe  ooncuxred 
ftn  the  roeognition  of  tbs  power,  and  It  Is  as 
plain  that  none  of  them  ever  supposed  that 
tte  power  of  ronoral  was  limited  to  a  de- 
portment that  had  nerer  been  known  or  sus- 
pected of  haTbw  anj  Jntladlotion  of  sndi 
matters.  Fortman  t.  Fish  Oom'rs,  60  Mich. 
366,  15  M.  W.  100;  WcShnan  t.  Board,  M 
mou  BBS,  47  V.  W.  1090;  Id^  »1  Mleh.  «27. 
fit  N.  W.  107a  To  tbo  propoalOon  that  re- 
■ovlnc  boards  perform  acts  which  are  Judi- 
cial In  thelF  nature,  we  readily  assmt  Ttu^ 
must  hear  and  determine  when  the  poww  is 
limited  to  remorais  for  cause.  So  must 
boards  of  revtew,  auditing  boards^  hli^way 
and  drain  officers,  pardon  boards,  and  in  taut 
■early  erecy  offlow  ^rbo  has  dntlea  to  per- 
form; and  it  is  aku  tms  tbat  the  aotlMi  of 
all  of  ttuae  is  iDbdeet  to  seriaw  in  conrts  of 
Jostlofc  None  of  Owm,  howerer,  bclcmc  to 
tba  Judicial  dcpaitment  of  goremment,  nor 
can  they  be  called  Judicial  officers,  ttaongb 
all  pwfnm  acts  in  chelr  nature  Judicial. 
HwIc  acts  are  admlniotratlni  Donahue  t. 
County  of  Will,  100  BL  M;  Stnte  t.  Hawking 
44  Ohio  Bt  98,  S  N.  B.  228.  There  are  many 
casee  whldi  hold  that  remorals  tor  cause  ate 
acts  of  a  Jndlflial  nature.  Tben  are  others 
which  hold  tiiat  ttiey  can  be  performed  li^ 
ncne  but  Judicial  offlceta.  These  last  are 
based  upon  the  theory  tbat  the  Incumbent  of 
an  office  has  rights  thereto  and  Interests 
therein,  and  that  remoyals  fOr  cause  neces- 
sarily involre  Ignunlny  and  discredit,  whldk 
forbid  the  exercise  of  the  power  of  removal 
by  offioers  not  JndlciaL  So  far  as  applied 
to  removals  for  the  causes  mentioned  in  the 
.eoBstttntlim,  tIb,  ' misconduct  In  ioffio^  crimes, 
and  misdemeenors,  we  might,  for  the  purpos- 
es of  this  case,  safely  admit  the  latter,  thou^ 
we  reserre  the  quMtiosL  As  to  Interest  In 
and  light  to  an  offloe  not  constitutimial  In  Its 
character,  the  weight  of  authority.  Including 
Ulohlgan  cases.  Is  to  the  effeot  that  a  public 
office  is  a  trust;  that  the  public  intwest  and 
rli^ts  are  paramount;  and  tbaX  all  vMobb  not 
cmstltutlonAl  are  taken  subject  to  the  rlds- 
sltndes  of  leglslatlTe  action,  among  which 
are  removals  by  the  appointing  power,  wheth- 
er soch  power  may  be  ererdsed  arbitrarily, 
cr  upon  tnvestigatlcm  and  disooray  of  ado- 
quate  cause.  Trey  t.  Uiohle,  68  Mich.  828, 
86  N.  W.  184.  It  Is  legitimate  and  proper  for 
tbe  legislature  to  guard  against  hasty  or  par^ 
tlsan  action  by  boards,  by  requiring  the  puh- 
Ikdty  which  comes  of  written  charges  and  a 
bearing;  and  where  thte  Is  ceonhcd,  tbon^ 
the  action  may  be  said  to  be^  In  a  sense.  Ju- 
dldaU  tt  is  not  in  the  sense  cou tended  for. 
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and  Oie  tarpttuds  of  the  act  ooDsUtnting 
cause  it  cannot  emlMuxasi  flie  goTonunent  by 
dfliwlTlng  the  board  of  power  to  remove,  on 
the  gnmnd  that  ttw  officer  fasa  a  right  to  a 
trial  by  the  Judkiha  departmoit  We  Oilnk 
the  cases  of  Dullam  t.  Willson  and  People 
V.  Staart,  as  weU  as  the  other  eases  in  Uich- 
Igan,  are  not  at  rarianoe  with  this  doctrine, 
though  the  language  used  in  some  of  tbsm 
ml^t  at  first  Uush  lead  us  to  think  others 
wlsa  The  case  of  WeUman  t.  Board,  84 
Mich.  0S8,  47  N.  W.  1000^  and  81  Ml^  427. 
in  N.  W.  1070,  is  one  where  this  court  as- 
serted the  povar  of  the  board,  although  the 
offense  was  a  felony.  The  qnestton  was  tliere 
raised  and  settled  in  accord  with  what  has 
been  said.  See,  alao,  Stadler  t.  Detroit  IS 
moh.  848;  Auditors  t.  Benolt.  20  Mich.  186. 

The  next  question  requiring  attention  per- 
tains to  the  (diarge  upaa  which  tho  aedm 
of  the  board  was  based.  The  act  provides 
that  the  warden  shall  only  be  removed  for 
cbusol  What  Is  mesnt  by  csnsel  if  we 
look  to  the  constitution  for  light  upon  this 
subject,  we  shall  find  tbat  causes  for  Im- 
peachment ore  limited  to  eormpt  conduct  In 
office,  crimes,  and  nUsdoneanors.  Oonsb 
«rt  12»  I  1.  Removals  by  Ihe  governor  un- 
der seotlan  8,  art  12,  may  be  for  gross  neg- 
lect of  duty,  oorrupt  conduct  in  it^ce,  or  any 
other  misfeasance  or  malfeasance  therein. 
We  can  mention  many  other  things  which 
would  Justify  a  state  offlcw  or  board  In  re> 
moving  subordinates.  Negligence,  bad  hab- 
its, slovenliness,  want  of  discretion,  Inoom- 
petency.  or  anything  else  which  would  show 
nnfltnesB  tot  the  place,  and  iuablllty  to  per- 
form the  duties  In  •  sslisffwrtiiiry  manner 
and  In  accwdanoa  ^th  the  best  intaresta  of 
the  states  would  Justify  his  removal  Moral 
turpitude  la  not  necessarily  involved,  and, 
as  was  wdl  said  In  the  case  of  WeUman  y. 
Board,  81  Mich.  427,  Si  N.  W.  1070:  ''If  the 
qoestlon  of  the  phUntifrs  fitness  for  the  <tf- 
fice  InvolTed  an  inqolry  as  to  whethor  he 
was  or  was  not  guilty  of  a  criminal  offense, 
to  tiie  extent  tiiat  is  necessary  to  determine 
the  queetiffii  of  fltoess,  the  board  had  the 
right  to  enter  upon  the  trial  of  the  question 
of  bis  guilt."  SOk  in  this  case,  the  power 
of  removal  of  subordinates  for  cause,  con- 
ferred npmi  the  board  by  the  act  in  qnes- 
tlon.  Is  broader  than  the  constitutional  pow- 
ers alluded  to,  and  must,  from  the  nature 
of  ddngs.  involve  the  (xnestltm  of  capacity 
and  dlUgenca;  otherwise,  it  would  be  Impos- 
slUe  for  any  board  to  manage  a  prison  upon 
bwlness  principles.  The  charges  preferred 
In  thtai  cose  were:  (1)  A  general  chargv 
at  incompetmcy  and  unfitness,  under  sec- 
tion B  Of  the  act.  In  irtihdi  the  language  of 
the  sectkm  was  followed.  and  8)  A  gen- 
eral charge  that  the  warden  had  not  prac- 
tloed  rigid  economy  In  all  matters  pertain- 
ing to  Oie  prism  and  In  the  employmoit 
of  prlaonera,  required  by  section  44.  Among 
the  spedflcations  under  the  latto-  charge 
were  the  following:  That  be  had  employed 
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too  numx  keepers;  that  the  keepers  and 
Xoards  were  not  properly  graded;  tbat  oon- 
Tlcts  were  allowed  to  eat  at  tiie  offlcaa' 
Beat*  thoeby  Increasing  the  expouea;  that 
he  has  emi^yed  aa  matzon  his  wife,  at  an 
eipaiae  of  $40  a  month,  and.  as  aasUtant 
matnui,  tbe  wife  of  his  son,  at  $20  a  mouth; 
that  he  onployed  J.  H.  Parcel  as  keeper, 
and  paid  him  a  keeper's  salary,  when  he 
did  not  perf wm  the  woA  of  ke^er*  or  any 
work  pertaining  to  the  prison;  that  ha  paid 
to  the  last  three  persons  mentioned  sums  j 
«f  moBegr  each  month  largely  In  excess  of  I 
the  value  of  their  serylces;  that  he  paid  em- 
ployes  who  performed  the  daty  of  gvards 
the  salary  of  keepers,  thereby  Increasing 
the  e3q>onsew;  that  he  paid  ezcarbltaat 
prices  tor  beef  used  In  the  prison;  thtit  the 
expense  IncaiTad  In  conducting  and  manr 
aging  the  prison  Is  largely  In  ocess  of  { 
what  It  ought  to  bei  (4)  That  ftom  De- 
cember, 1892,  to  July,  1883,  InclnslTe^  he  j 
paid  to  conTicts,  tot  wodc  called  "work  orsr 
ttme^"  9061^  (5)  That  he  bos  employeil 
peiHHM  as  natron  and  assistant  matrol^ 
bavins  no  legsl  right  to  do  so.  (6)  That  he 
has  not  beoi  in  ccmstant  attendance  at  said 
prison,  as  reqnlred  by  sectloo  7  of  said  act. 

A  radical  dlfloence  exists  between  re- 
movals of  state  officers,  for  tbe  cawes  men- 
tiHied,  and  the  removal  of  sabOTdlnates  by 
their  snperion;  and  while.  In  this  case,  the 
law  requires  tbe  charges  to  be  presented 
tai  writteK  It  Is  solBclent  U  they  contain 
spedflc  statements  (tf  InfkaettoDs  of  Uie  law, 
or  of  the  rules  and  regulations  which  tbe 
accused  sbonld  observe,  and  specify  the 
facts  depended  npoa  to  show  iooompetence 
or  unfitness,  and  which  require  a  removal 
tnm  the  standpi^t  of  the  best  intoesta 
of  tbe  iutltntkm.  As  the  luframatlon  upm  j 
whldb  these  must  be  based  Is  largely  within  ' 
the  control  of  the  warden,  and  can  only  be 
lAtalned  by  Investigation,  It  Is  not  to  be  es>  ■ 
pected  tint  the  formality  of  criminal  plesd-  . 
lag  shoold  be  used,  and  It  Is  enough  If  tan-  ' 
gibie  statements  of  fact  are  mad^  snffldent  ' 
to  ivprise  the  accused  ot  the  nature  of  the 
aecnsatlon  that  he  Is  to  meet.  These  may  ; 
to  part  depend  upon  the  rules  that  are  made  : 
Cor  his  guidance,  wUch  coastltnte  tbe  law  ' 
by  which  be  Is  in  part  governed.  One  sec- 
tion of  this  statute  requires  that  the  war- 
den shall  practice  rigid  economy,  and  mani- 
festly thto  may  be,  to  some  extend  a  matter  [ 
of  ovhiion.  B»  la  charged  with  fklling  to 
do  this  In  a  nnmber  of  pnrticuIiu'H,  p.  g.  In 
the  number  of  keepers,  and  the  grading  and 
paying  of  offlcen,  In  the  paymmt  of  sala- 
ries alleged  to  be  excessive  and  nnlawflil, 
and  to  tbe  psyment  of  salaries  tospecitic  per- 
wema,  who  performed  no  scrvlee.  He  to  also 
Aazged  with  etopl<9lng  persons  Illegally,  ' 
and  that  he  has  not  been  la  attendance  ui>- 
oa  the  iMMm  as  required  by  law.  We 
til  Ink  many  of  these  charges  were  suffi- 


ciently spedflc,  some  of  which  alone,  \t 
provw,  would  Justtfy  removal.  Others,  wbl<^ 
might  not  separately  be  cause  for  removal, 
might,  when  taken  collectivdy,  warrant  tbe 
exavlse  of  the  power.  The  merits  cannot 
be  determined  here.  They  are  for  the  board, 
and  we  cannot  disturb  l^eir  dedslon  In  this 
proceeding,  wh«k  it  appears  that  the  board 
baa  Jnriadictloa.  Wellman  v.  Board,  91 
lilch.  4S7,  61  N.  W.  1070. 

The  charges  filed  wore  the  result  of  aa 
tovestlgatlon  made  the  board,  and  wars 
signed  by  one  fa  the  memb««.  It  la  con- 
tended that  this  disqualified  such  membw 
ttom  parUdpatittg  In  the  hearing  and  deters 
mlnatlon  of  the  case,  and  rendered  the  pro- 
ceedings v<^  Nothing  Indicates  that  flie 
board  at  the  member  who  preferred  the 
diarges  had  a  persmal  Interest  thereto,  pe- 
cuniary or  otherwise,  and  we  think  the  ac-  < 
titm  was  proper.  ISm  law  evidently  ooof 
t^nplates  that,  if  the  tovestlgatlon  which 
It  Is  the  dn^  of  the  board  to  mske  shows 
reasonable  grounds  for  removal,  an  opj^oa^ 
tnnlty  shsll  be  given  the  wardoi  to  bs 
heard  vpoa  •pedfle  diarges  before  he  can 
be  removed.  Removals  would  probably  be 
few,  were  the  board  to  watt  for  private  per- 
sons to  move,  which  would  seldom  be  pcae- 
ttoable.  Andrews  v.  King.  77  He.  SIM; 
Ayers  v.  Newark,  40  N.  J.  Law,  170,  6  AtL 
669. 

As  to  the  remaining  charge,  vis.  that  of 
had  faith  upon  the  part  of  the  board,  we 
think  It  cannot  be  gone  toto  mran  this  hear- 
ing without  trying  the  molte  ot  the  contro- 
versy between  the  two  elalmanto  of  the  of- 
fice. For  the  purpose  of  this  hearing^  we 
must  assume  tlut  the  action  of  a  board  «i 
control  <a  a  stote  Institnlton,  of  which  the 
governor  of  the  stote  to  a  member.  Is  in  ac- 
cord with  tbe  best  toteresto  of  the  InstitB- 
tion,  and  Oat  It  does  no  Intmittonal  vlolenoe 
to  ^vate  rights.  If  such  a  qaestiOD  can  ha 
tried  snywhm^  it  is  not  to  this  proceeding: 
and,  as  we  cannot  Intimately  question  the 
good  faith  <tf  the  board,  the  attmney  gtn- 
era],  who  Is  by  tow  the  legal  reprcsenta- 
tlve  of  the  stot^  can  safely  leave  the  mat* 
tor  to  the  pardes  In  Interest 

Quo  warranto  is  the  usual  method  of  set- 
tling questions  <tf  tide  to  cffica  It  to  Im- 
portant to  the  pubUc  as  wdl  as  the  parties 
that  unneceasary  ddays  should  be  avoided; 
that  the  term  of  the  office  is  dtspnte  be  not 
permitted  to  expire  pending  tbe  tow's  delay. 
Bspedally  la  thto  true  to  cases  where  large 
pabUc  Interesto  are  at  stakes  and  oonsldenir 
ble  amounto  «e  the  pnbUc  money  may  be 
Improvidently  used.  See  BlUs  v.  May,  M 
N.  W.  1086,  (decided  at  the  present  tena4 
In  this  case  the  relator  baa  tendered  the 
usual  bond  to  secure  the  stote  against  lose, 
and  to  entifled  to  have  the  relief  asked.  The 
writ  wlU  Issue  as  prayed.  Xha  other  loa. 
tices  coacnirsd. 
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BOURGBOIS  T.  MUTUAL  PIRB  INS.  00. 
OF  BfABSHFIBLD. 

(Supreme  Court  of  WiBOoniiQ.    Not.  28.  1883.) 

FiKE  Insubinck  Fouct — ^Waivbb  or  Conditioks 
— What  Cokbtitutbs — Authobitt  or  Aqeht. 

1.  Plaintiff  reqaested  defendant  companr'i 
local  agwt  to  write  an  application  for  him  for 
a  poller  in  such  company,  and  informed  Um 
that  the  property  to  be  insared  was  incumbered 
for  $4,d00.  At  the  agent's  request,  defend- 
ant'i  secretary,  who  was  present,  drew  up  the 
aivllcatton,  wuch  fala^  stated  that  the  otop- 
er^  was  incumbered  for  only  $2,000.  add. 
that  the  acts  of  defendant's  secretary  and 
agent,  with  full  knowledge  of  the  incumbrance, 
wwe  binding  on  defendant,  and  a  waiver  of 
tba  condition  in  the  policy  avoiding  it  for  false 
statements  as  to  Incumbrances. 

2.  Under  defendant's  bylaws,  the  baslDess 
of  defendant's  agent  was  to  take  anrticationa 
and  receive  preminms,  and  for  each  applica- 
tion or  renewal  accepted  by  the  company  he 
was  allowed  one  dollar,  and  no  application  or 
renewal  was  binding  on  defendant  till  at^ 
proved  by  iti  Moetaxf.  Btid,  that  he  ceased 
to  be  de»ndanf  B  agoit  as  to  a  policy  procured 
through  him  as  soon  as  It  was  delivered,  and 
had  no  authority  thereafter  to  waive  the  condi- 
tions of  the  policy,  and  allow  the  insured  to 
take  additional  Insurance  in  another  company. 

Appeal  from  drcidt  court,  Fond  dn  Lac 
cotmty;  N.  S.  GOaon,  Judge 

Action  by  Mathtns  Botu^eolB  against  the 
Mntuftl  Fire  Insurance  Company  of  Marah- 
fteld  to  recover  on  a  policy  of  fire  Insorance. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  OASSODAY.  J.: 

The  complaint  alleges.  In  effect,  that  In 
June,  1881,  for  a  valuable  consldoatloQ  paid, 
the  plaintiff  procured  a  policy  of  Insurance 
In  the  defendant  company  against  loss  or 
damage,  to  the  amount  of  53,000,  of  which 
$2,000  was  on  his  dwelling  house,  Including 
fomidatlon  and  cellar  walls,  $400  on  bla 
barn,  $300  on  his  granary  and  stable  there- 
in, and  $800  on  live  stock,  which  policy  was 
for  the  term  of  five  years,  from  June  4,  1891, 
to  June  4, 1896;  that  the  plaintiff  performed 
all  the  conditions  on  bis  part  to  be  per- 
formed; that  in  the  night  of  February  8 
and  9,  1892,  the  said  dwelling  house  was 
totally  destroyed  by  fire,  for  which  he  prays 
Judgment  for  $2,000  and  lnt«^t  The  an- 
swer Is  to  the  effect  that  the  defendant  was 
and  is  a  mutual  Insurance  company;  that  at 
the  time  of  issuing  the  policy  In  question  the 
plaintiff  was  a  member  thereof,  and  knew  of 
the  proTisloos  of  the  diiarter,  by-laws,  and 
policy;  and  that,  by  virtue  of  certain  pro- 
Tistons  therein  mentioned,  the  policy  became 
wholly  forfeited  prior  to  said  Are,  and  par- 
ticularly by  the  plaintiff's  taking  (2,000  ad- 
ditional Insurance  In  the  N<ffthwestern  Na- 
tional Insurance  Company  In  October  or  De- 
cember.  1881.  At  the  close  of  the  trial  the 
Jury  returned  a  special  Terdlct,  to  the  effect 
(1)  that  the  plaintiff's  agent.  Henry  Bour- 
geois, at  the  time  of  the  apidication  for  the 
policy  In  the  defendant  company,  did  In- 
form the  defendant's  agent;  Pauley,  that 
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there  was  an  Incumbrance  on  the  property 
for  $4,000;  (2)  that  the  plaintiff's  agent, 
Henry  Bourgeois,  at  the  time  said  application 
was  made,  did  not  represent  to  the  defend- 
ant's agent  that  the  property  was  only  In- 
cumbered for  $1,000;  (8)  that  the  plaintiff's 
dwelling  house  was  worth,  when  the  policy 
In  suit  was  iraned,  $7,T72;  (4)  that  the  plaln- 
tlfTs  agent,  Henry  Bourgeois,  at  the  time 
the  application  for  said  policy  was  made, 
did  not  represent  to  the  d^endanf  s  agent 
that  the  plaintiff's  dwdllng  house  was  worth 
$6,000;  (6)  that  J.  M.  Pauley,  at  the  time  he 
took  the  application  for  $2,000  In  the  North- 
western National  Insurance  Company,  In  Oc- 
tober or  December.  1881,  did  consent  to  $2,- 
000  additional  Insurance  on  the  dwelling 
house  in  Eelley's  agency  at  Sheboygan; 
that  J.  M.  Pauley,  at  the  time  he  took  the 
ai^Itcation  for  a  policy  of  Insurance  In  tbe 
Northwestern  National  Instu*ance  Company, 
did  state  to  tbe  plaintiff's  agent  that  it  was 
not  necessary  to  notify  Insurance  companies 
that  additional  insurance  was  to  be  taken,  but 
all  that  was  necessary  was  to  notl^  the  last 
company  of  the  prior  insurance.  The  court 
denied  the  plalntifTs  motion  for  Judgment 
on  such  special  verdict,  and  at  the  same 
time  granted  the  defendant's  application  for 
Judgment  thereon,  and  the  same  was  there- 
upon entered  accordingly.  Fnnn  the  Judg- 
ments so  entered,  the  plaintiff  brings  this 
appeaL 

Maurice  McKenna,  fw  appellant  Bdwmrd 
B.  Bragg,  tor  respondent 

OASSODAY,  J.,  (after  stating  the  facts.) 
The  plaintiff,  by  his  agent  applied  to  Paul 
ey.  a  local  agent  of  the  defendant  for  the  In- 
surance In  question,  June  4,  1891.  The  Jury 
found  that  at  the  time  of  such  application 
the  plaintiff's  agent  Informed  Pauley  that 
there  was  then  an  Incumbrance  on  -the  prop- 
erty to  the  amount  of  $4,900,  and  the  evi- 
dence supports  t2ie  finding.  It  further  ap- 
pears from  the  evidence  that  at  the  time  of 
such  application  the  plaintiff's  agent  request- 
ed Pattley  to  write  the  same;  that  the  de- 
fWdant's  secretary,  Hennen,  who  counter- 
signed tbe  policy  in  question,  being  present 
at  the  time,  at  the  instance  of  Pauley  wrote 
the  application,  and  tiiereupon  the  plalntitTs 
agent  signed  It;  ^that  It  was  therein  falsely 
stated  that  the  property  was  only  Incum- 
bered to  the  amount  of  $2,000.  By  the  ex- 
press terms  of  the  policy  such  false  state- 
ment would  have  avoided  the  same,  had  not 
such  forfeiture  been  waived  by  the  facts 
stated.  Tliiis  court  has  repeatedly  held,  in 
effect  tliat  such  action  of  Pauley  and  the 
secretary,  with  the  knowledge  of  the  exist- 
ence of  the  incumbrance  mentioned,  was 
binding  upon  the  defendant  and  a  waiver 
of  such  condition  In  the  policy  against  such 
Incumbrance:  Renler  v.  Insurance  Co.,  74 
Wis.  94,  42  N.  W.  208,  and  cases  there  dted. 
Afl  there  said:  "Under  our  statute,  whoever 


Digitized  by 


WlB.)  FABEB 

•oUdte  Iniurance  on  bdiaU  of  any  Insorance 
eompanjr,  <v  transmits  an  application  to 
inch  company,  («■  a  poUcy  to  or  firom  such 
corporation,  or  collects  or  receives  any  pre- 
mhun  for  Insurance,  «*  In  any  manner  aids 
sr  assists  In  doing  either*  or  In  transactlDK 
any  business  for  such  company,  must  be 
deemed  and  held  to  be  an  agent  of  such  cor- 
poration, to  an  Intents  and  purposes,  In  each 
of  the  several  things  mentioned.  Section 
1977;  Hanklns  t.  Insurance  Oo.,  70  Wis.  4, 
85  N.  W.  84."  Page  95,  74  Wis.,  and  page 
210,  ^  N.  W.  The  local  agent  here  hsTing 
been  fiuis  aivUed  to  tor  snch  insorance  and 
Infiirmed  ot  waxSk  Incumbrance,  and  having 
pcocored  the  apidlcatl<m  to  be  written,  as 
mentlcmed,  and  the  defendant  having  finally 
IsBiied  the  policy  tberetai,  H  cannot  disclaim 
F&Dl^a  agency  in  the  doing  of  anything 
necessarily  Implied  in  the  QMdflc  acta  thus 
•athoriied.  Id.  It  appean  txom  the  flnd- 
Inga  of  Uie  jury  Uiat  in  October  or  December, 
1801,  Pauley  became  or  was  the  local  agent 
at  the  Northwestern  National  Insurance 
Company,  and  that  as  mdi  be  took  the  plaln- 
tUTs  appUcatlm  for  $2,000  additional  Insur- 
ance in  the  Iast>named  company,  and  ttiat 
he  thea  Informed  the  plaintiff  that  It  was 
onaecessaiy  to  notify  the  def aidant  of  audi 
•ddltianal  bwirance.  Accoiidlnipy,  it  to 
happened  tbat  the  plalntlfl  took  snch  ad- 
dlUcmal  insorance  in  the  TXoeihwetten  Nsr 
ttooal  Insurance  Oompeny  without  any 
taunriedge  or  consent  ot  the  defendant  oth- 
enriae  than  the  knowledge  so  oitertained 
fcj  Panl^.  On  the  nl^  oif  Febmaxy  8  and 
V,  1892,  the  pn^exty  was  daatxvved  1^  flre. 
Uaidi  14,  1882,  the  defendant  notlfled  the 
plaintifl  that  it  decltaied  to  pay  the  loss  by 
nuon  of  audi  additional  insurance,  and  also 
that  the  policy  was  canceled  for  the  same 
TCsson.  The  by-laws  of  the  defendant  and 
the  jfoSkj  in  qnesttim  were,  In  ^ect,  oonr 
ditloned  that  snch  p<^cy  should  be  void  In 
case  the  plaintiff  should  procure  any  addi- 
tional Insurance  during  the  Ufa  of  the  i>ol- 
ley,  provided,  however,  that  If  the  aasnnd 
ahonld,  with  reasonable  dUigenoe^  give  no- 
ttoe  of  such  additional  insurance  to  the  de- 
taidant's  oeoetaxy,  and  ttw  company  shoold 
not  dect  to  cancel  the  poU<7  by  reason  ttaee- 
of.  then  that  Its  liability  should  continue. 
VnO/er  tills  condition  the  taUng  of  the  addi- 
tional Insurance,  as  stated,  operated  Ipso 
ftcto  as  a  forftitniv  of  the  poUcy,  unless 
the  same  was  waived  by  the  company.  The 
oontHitlfHi  is  that  the  d^endant,  by  Its  agent, 
Panley,  waived  ancb  forfUtniiv  by  reason  of 
irtiat  he  said  and  did  at  the  time  of  taking 
snch  additicmal  Insorance  in  October  m  De- 
cember, 18S1,  as  muitloned.  Under  the  by- 
laws, Fanl^  was  the  agent  of  the  defendant 
In  the  town.  As  sndi  hit  business  was  to 
take  applications  and  receive  premiums, 
either  In  cash  or  premium  notes,  and  deliver 
tte  aame  to  the  company.  For  each  appli- 
cation and  each  roiewal  takpn  by  blm  he 
was  allowed,  as  a  fee,  one  dollar,  in  case 
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tiie  same  was  accqited  b7  tiw  cunpany; 
otherwlae.  nothing;  and  no  appllcatftm  or 
renewal  so  taken  was  binding  on  the  compa- 
ny until  approved  by  the  secretary.  Such 
wwe  his  relations  to  the  defendant  Wmie 
he  waa  the  agent  <^  the  defendant  In  procnr* 
ing  the  p(^cy  hen  sued  upon,  yet  he  ceased 
to  be  such  agent  as  to  that  pc^t^  immedi- 
ately on  the  completion  of  that  contract. 
Bxpresalons  may  be  found  In  some  of  the  ad- 
judications of  this  court,  when  not  limited 
by  the  facta  of  the  particular  cose  being 
CMialdered  and  the  points  decided  thwehi, 
authorizing  a  cwtraiy  Inference;  but  the 
authority  of  a  decislMi  Is  necesssarlly  lim- 
ited to  the  points  actually  dedded.  This 
court  has  repeatedly  held  that  snch  local 
agmt  under  tiie  section  at  the  statnte  dted, 
Is,  after  all,  limited  to  ti»  act  of  the  g^rtio- 
ular  person  In  dtring  one  w  man  of  the 
tilings  specifically  deaignated  therein.  This 
CNitract  of  Insurance  was  complete  In  all 
its  terms,  and  binding  npon  both  parttea, 
at  the  time  of  the  delivery  of  the  polity. 
The  plaintiff,  as  a  membra-  of  the  defendant 
company,  accepted  the  policy  with  all  the 
conditions  and  Umltatitms  contained  In  the 
charter,  the  by-laws,  and  the  policy.  In  the 
absence  of  any  fraud  or  mistake,  he  waa,  on 
general  prindples,  c<mdnslvely  presmned  to 
know  their  contents.  Knowing  their  eottr 
tmts,  the  plaintiff  must  hi  law  be  deemed 
to  have  understood  that  Faolay,  as  audi 
mere  town  agent,  had  no  anthorllT-,  three 
mcHitha  after  the  making  of  the  contract, 
to  waive  the  cmdltions  therein  contained. 
Hanklns  v.  Insnranoe  Oo.  70  Wla.  4,  86  N. 
W.  84;  Knndson  v.  Inanrance  Ooi,  n  Wla. 
108,  43  N.  W.  9S4;  Bosworth  v.  Inraranca 
OOb.  80  Wli.  888,  40  K  W.  TOO;  Stevens  v. 
Inaoranea  Oa,  SI  Wla,  88B,  01  N.  W.  fi6& 
The  Judgment  nt  the  drcult  ooort  Is  af- 
firmed. 


FABER  V.  MATZ  et  al. 
(Supreme  Court  of  Wliooiuln.    Not.  28,  1888.) 

OaBDITOKS*  BiLIi— PlBADIKQ— JCBISDICTJOir— Ah 

Judicata — Fradddlbnt  Contbtancb. 

1.  A  creditor!*  bill  Ii  not  labject  to  demur- 
rer  becaaae  It  faili  to  sUege  that  it  was  not 
brought  coUaiir^,  as  required  by  Cir.  Gt  Rale 
28,  aubd.  1. 

2.  The  drcult  court  has  Jorisdlctioa  of  a 
creditors*  bill  founded  on  a  Judgment  of  the  su- 
perior court 

3.  Supplementary  proceedlnga  are  not  a  bar 
to  a  creditors'  bill  to  let  adde  a  fraudulent  oon- 
veyance  by  the  judgment  debtor. 

4.  A  Ju^ment  on  a  debt  Is  couclurive 
agalnit  the  dwtor  in  an  action  1^  the  jadg* 
ment  creditor  to  set  aiide  a  conveyance  by  the 
debtor  as  fraudulent 

5.  A  Tolontary  conveyance  by  a  debtor  to  a 
third  person,  who  haa  knowledge  of  the  ddlt  la 
consideratloa  of  future  aupport,  la  fraudUMOt, 
IrrespectlTe  of  the  intrat  oi  the  parties. 

Appeal  from  circuit  court  Milwaukee  oonn- 
ty;  D.  H.  Jiriinsmi,  Judge. 

Creditors'  bill  by  Charles  J.  Faber  against 
Christiana  Mata  and  Charlea  Dlttmar.  Jodg- 
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meot  for  pbdnttff.  DefenOaotB  appeal  Af- 
firmed. 

Tbfi  other  facts  folly  appear  In  tiu  foDow- 
tng  statement  by  PENNBT,  J.: 

Hits  to  an  action  In  tlte  nature  of  a  cred- 
itoTB'  rait  to  met  aalde  aa  CranOnlettt  a  deed 
of  conT^maee  of  a  certain  lot  In  tbtf  dty  of ' 
Milwaukee  and  the  aadgnment  of  two  mort- 
gagea  hy  the  defendant  Ohrlstlana  Blats  to 
the  def&ndant  HieniT  DIttmar,  her  nephew* 
beinK  snbatantlaUy  all  her  estate,  and  she 
bdng  at  the  time  Indebted  to  tbfi  plalnflff 
In  the  sum  of  about  9^30,  birt  owing  no  otb- 
«  debte.  The  action  was  founded  on  a  judg- 
ment recoyered  by  the  plaintiff  against  satd 
OhrlstlanB  Mats  In  the  sapmUx  court  of  Mll- 
wankee  county,  I>ecember  27,  1890,  ezeea- 
tlott  having  boni  taned  tbeimm,  and  return- 
ed wholly  nnsatlsfled.  Proceedings  supple- 
mental to  execution  had  been  Institutea 
against  her  and  Ote  said  DIttmar,  but  ap- 
pear to  hare  been  abandoned.  The  action 
was  begun  I>eceml>er  22,  1883U  In  the  supe- 
rior court  of  IfUwaukee  conntTt  but  was 
tran^erred  to  Oe  circuit  court  of  Milwaukee 
oonnty,  wher^  iq>on  trial,  a  judgment  was 
rendered,  tram  which  thta  apeal  Is  taten. 
Xhe  eom^alnt  la  subatanttally  In  the  nncd 
form,  and  diarges  that  the  defendant  Ohrie- 
tlatia  Mata  had  a  cotidn  lot  In  the  dty  of 
MHwairicee,  widch  was  occupied  by  a  tenant, 
and  that  she  made  a  fraudulent  conTeyance 
of  said  lot  to  her  nephew,  Henry  ZHttmar, 
for  the  purpose  of  preventing  her  creditors, 
and  particularly  the  plaintiff,  from  collecting 
fbfi  amount  of  their  debts  out  of  the  lot,  and 
alleges  the  trauddleut  aa^gnment  for  like 
purpose  at  a  certain  mwtgage  on  a  -cartatn 
lot  tn  Milwaukee,  which  had  been  her  hom^ 
atead;  and  c£baEges  'Qiat  she  and  Dlttnuir 
have,  -er  one  -of  them  has,  property,  credits, 
and  efltoeti  of  said  CUiristlana  Mats,  liable 
to  execution,  either  In  possession  or  fkuuiln- 
lently  concealed,  so  timt  the  same  cannot 
be  found,  or  held  In  tmst,  fw  the  purpose 
of  hindering)  delaying,  and  deftanding  plain- 
tiff In  the  collection  of  his  judgment.  The 
complaint  did  not  contain  any  allegation  In 
form  to  the  effect  ttiat  tb.e  action  wan  not 
commenced  or  prosecuted  by  colluidou  with 
the  judgment  debtw  for  the  purpose  of  pn*' 
tectfng  bar  property  or  effects  against  the 
claim  of  other  credltws,  but  for  the  sole  pmv 
pose  of  compiling  payment  and  satisfaction 
of  plaintiff's  own  debt,  as  required  by  role 
V8,  eirenlt  court  rules. 

The  defendants  answered  separately,  In- 
HlBtlng  that  the  transfers  alleged  were  made 
in  good  faith,  and  tor  a  valoaUe  eonaldaap 
ti<m,  and  denying  the  allegations  of  tbjb  com- 
plaint At  the  .trial  the  defendants  dmnnrred 
ore  tenus  to  the  complaint,  but  tiie  court 
orermled  the  demurrer.  It  ires  Anmd  that 
the  defendant  Christiana  Hatz  had  been  the 
owner  In  foe  simple  lot  2,  In  block  S, 
subdivision  6,  In  flie  Ninth  ward  ot  Milwau- 
kee, wiiteh,  lot  waa  not  owned  and  occupied 
hr  ber      a  honeatsiid,  but  tod  been  for 


(Wia. 

a  long  time,  and  still  was,  occupied  by  her 
tenant,  and  that  It  waa  Incumbered  by  a 
mortgage  for  9500.  Hien  due;  ttiat  on  the 
26fh  of  August,  iSBO,  the  defendant  Chris- 
tiana Mats  executed  and  dellrered  to  the  de- 
fendant DIttmar  a  deed  of  omveyance,  pur- 
porting- to  conrey  to  Um  satd  lot;  that  It 
was  executed  for  the  purpose  of  deceiving 
and  hlndalng  the  creditors  of  caurlstlana 
Bfats,  and  especially  tba  plaintiff,  and  was 
fraudulent,  and  without  any  TUluable  con- 
tfderatlon,  tiw  defendant  DIttmar  knowing 
the  purpoae  for  vrhl(9i  It  was  made,  and 
«olludliig  In  that  b^lf  wltii  tb.e  said  Ohrls- 
tbma  Mats  Cor  tiie  purpose  afttresatd;  and 
fltat  on  the  same  day  said  defOndant  Mats 
execnted  an  aaelgnment  ^  a  certain  note 
and  mortgage,  particolariy  described  In  the 
finding,  without  any  eonsidoation,  and  tor 
the  like  traudnlent  purpose  to  tiie  said  DItt- 
mar; and  'flutt  Ae  has  no  other  prop«ty 
tlian  the  said  lot  and  said  ^500  mortgage 
out  of  which  the  plaintiff's  dalm  could  be 
collected.  The  eoort  adjudged  said  deed  of 
oonveyanoe  of  said  lot  and  the  assignment 
ot  said  mortgage  fraudulent  and  void,  and 
that  the  same  be  vacated  and  set  aside,  anfi 
that  the  defendant  Vlttmar  assign  and  trans- 
fer the  note  and  mwtgage  to  'a  receiver,  and 
Hut  he  take  posseaslon  of  tiie  said  lot.  and 
sdl  and  dispose  of  the  same,  and  apply  tl^e 
proceetb,  or  no  mnCh  aa  might  be  necessary 
for  the  satiafacHtm  of  said  judgment,  wlQi 
Interest,  ooati,  etc  It  appeared  from  the 
tostimony  of  tlie  defendants  that  on  the  26t3i 
day  of  Angast,  1860,  said  Ohristiana  Blati 
conveyed  tiie  SRid  lot  to  the  defendant  IMtt- 
mar,  and  also  asrigned  to  him  a  mortgage 
for  fl,600,  as  wen  as  ti»  mortgage  tor  (900, 
because  Ab  waa  old,  and  had  made  up  ber 
mind  to  come  and  live  wttii  DIttmar;  timt 
be  paid  her  $1  for  each  paper,  and  was  to 
keep  and  support  her,  and  do  all  that  vraa 
necessary  for  hw,  as  long  as  she  lived,  and 
that  he  waa  now  carrying  out  that  agree- 
moit,  and  she  had  lived  with  him  ever 
since.  He  waa  to  bmry  her  wlien  she  died, 
pay  hw  fnmnl  expenses,  and  set  up  a  tomb- 
stone for  her,  and  distribute  about  $500 
among  her  brothm  and  ■sUrters.  The  mori- 
gnfte  for  fl,600  was  given  for  fbe  purchase 
money  of  her  homestead,  s<dd  and  conveyed 
to  (me  Rlehert,  the  mortgagor.  Testimony 
was  ^ven  tending  to  show  that  the  defend- 
ant Ohristiana  Mats  was  about  leaving  town 
about  the  20th  of  August,  1890,  and  the 
plaintiff  called  on  her  for  payment  of  the 
amount  due  blm;  that  die  promised  to  send 
the  defendant  DIttmar  down  to  the  plain- 
tiff's office  at  4  o'clock;  Qntt  he  accordingly 
came,  and  offtted  ¥90  to  settle  the  claim  np- 
on  which  the  Judgiooent  was  afterwards  ob- 
tained, the  plaintiff  offering  to  take  $200. 
rath.er  than,  to  have  "more  trouble  about  It; 
but  DIttmar  told  him  If  he  did  not  take 
he  would  not  get  anything.  Assignments  (ST 
the  mortgages  and  the  conveyance  ot  the  lot 
in  Question  -were  executed  a  few  days  there- 
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aftw.  TtM  drcnit  ooort  held  that  the  $1.- 
500  mortgage  for  part  of  the  purchase  mon^ 
ot  the  homestead  of  the  defendant  Mats  was 
exempt  The  action  for  the  recoTcry  of 
the  debt  was  undefended,  and  platntlfl  ob- 
tained Judgment  for  ¥459^7  by  defi&ult. 
Dittmar's  agreement  to  support  Christiana 
Mats,  etc,  was  oral*  and  thwe  was  no  se- 
cnrity  clrai  tat  Its  porlonnuoab 

J.  M.  Clarke,  for  appellants.  Bletbiodc  ft 
Halsey,  for  respcmdent. 

PINNXDY,  J.,  (after  staing  the  facta.  1.  It 
la  otUected  that  the  complaint  is  insnfflcLent, 
because  it  does  not  contain*  in  form,  the 
arorments  specified  in  rule  28,  sabdu  1.  of 
the  rules  of  practice  of  the  circuit  court 
Hie  aUegatlonB  required  by  this  rule  are 
not  of  the  substance  of  the  cause  of  action, 
which  Is  complete  without  them.  The  ot>- 
Ject  of  the  rule  is  to  guard  against  fraud 
and  ctdlusion  between  the  plaintiff  and  the 
Judgment  debtor,  and  to  protect  the  rights 
of  third  parties.  The  want  of  such  an  arer- 
ment  might  be  ground  tor  staying  the  actltm 
ot  taking  the  complaint  off  the  flies  on  the 
application  of  a  proper  party,  unless  the 
defect  was  supplied;  but  Is  not  ground  of 
demurrer.  The  complaint  states  tects  from 
which  it  is  apparent  that  there  is  no  collu- 
sion between  the  parties,  and  that  the  plain- 
tiff was  [Hrosecnting  the  action  toe  the  sole 
pnrpose  of  compelling  payment  and  aatts- 
foctlon  ot  hiM  Judgment;  and  this  is  a  sufll- 
cient  compliance  with  the  rula  Maraton  r. 
Dresen,  76  Wis.  418,  45  N.  W.  110. 

2.  The  objection  that  the  circnlt  court  had 
no  Jurisdiction  to  entertain  an  action  io  the 
nature  of  a  creditors'  bill  upon  a  Judgment 
of  the  superior  court  of  MUwaukee  county 
to  enforce  its  satisfaction  out  of  the  projf- 
erty  traoduleotly  conveyed  to  the  Judgment 
debtor  is  clearly  nnteoable.  This  action, 
bowerer,  was  commenced  In  the  superior 
court  and  transferred  to  the  circuit  court 

9.  Tha  prooeedlnffi  snpidementary  to  exe- 
entlim  commenced  on.  the  Judgment  If  still 
pradlng  and  propaly  pleaded,  would  not  be 
a  bar  to  tUs  action.  The  object  of  the  ao- 
tlon  is  to  reach  property  firandulently  as- 
signed and  conv^ed  to  a  third  party,  and 
his  rights  oould  not  be  adjudged  in  respect 
to  It,  aave  In  a  plenary  action  brought  by  a 
receivef  aK>olnted  In  the  sapplementary  pro- 
ceedings. The  plaintiff  had  his  election 
dther  to  obtiUn  the  appointment  of  a  reoeiv- 
er  in  whose  name  the  actton  might  be 
brought,  or  to  proceed  In  his  own  name,nnder 
Rev.  St  i  turn;  Bennett  t.  IfcGulre,  fi8 
Barb.  625;  Gates  t.  Toung,  17  N.  T.  WUy. 
Dig.  SSL 

4.  The  Judgment  In  fSTor  flw  plaintiff 
against  the  defendant  Matz,  iu>on  which  the 
action  was  baaed,  Is  cmclualTe  as  to  the 
validity  and  JtMHee  of  the  plalntltTs  claim, 
and  It  could  not  be  Impeached  In  this  action. 
Carpenter  t.  Osbocn.  loe  N.  X.  558,  7  N.  £. 


il 

808;  Decker  t.  Dneksr,  108  H.  X.  1ft 

N.  £.  807. 

5^  The  burden  of  proof  to  show  that  the 
lot  a>nv^ed  by  the  defendant  Mats  to 
Dlttmar  was  h&  homestead  was  on  the 
defendants,  but  it  is  plain  from  the  evidence 
that  this  lot  was  not  end  never  had  been, 
her  homestead,  and  that  the  oonreyance  of 
It  to  Dlttmar,  as  weU  as  the  assignment  to 
him  of  the  mortgage  of  9500,  w^  without 
raiuable  consideration,  and  were  Toluntary 
cooTeyances,.  made  vpoa  a  tmat  and  beue- 
fLt  reserved  to  the  Judgmoit  debtor,  and 
constituted  snbetanttelly  all  bar  property  not 
exempt  from  execution.  Under  such  drcnro- 
Btances  these  transfers  are  fraudulent  as  a 
matta  of  law,  and  upcm  proof  of  these  facts 
a  trust  In  the  property  assigned  and  con- 
veyed results  In  favor  of  the  credltom  of 
the  defendant  Mats,  who  made  Owm.  "Tbs 
law  Imputes  fraud  to  snch  transactlans.  A 
man  inrolved  In  d^  has  no  right  to  give 
away  all  his  property,  at  the  expense  of 
his  oredltors.  He  must  be  Just  before  be  Is 
generoos."  Maraton  t.  Dresen,  70  Wis.  418, 
421.  46  N.  W.  110;  Stfverln  y.  Bueckerlck. 
62  Wis.  1,  21  N.  W.  789;  pasham  v.  Neff» 
7B  Wis.  lei,  47  N.  W.  1182.  That  Dlttmar 
had  fnll  knowledge  of  the  facts,  and  that 
the  deed  and  assignment  were  fraudulent 
as  a  nntter  of  law.  whatever  mxy  have  been 
the  intent  of  the  parties,  as  against  the 
plaintiff,  Is  rery  plain.  The  court  oould  not 
hesitate  to  set  them  aside  as  fmndnlent, 
and  Its  Judgment  to  that  ^Bect  Is  csorrect 
The  Judgment  of  the  drcdlt  eoort  In  af- 
flmed. 


SPITZ  St  aL  T.  MQHR  at  aL 

(Supreme  Court  of  Wleconaln.    Nov.  28, 1888.) 
ATTArBBSNT— Affidavit— SuFwciSKOT. 

1.  Rev.  St.  i  2T81,  prcFvides  that  before  any 
writ  of  attachment  shall  be  executed  pi«t»«-Hr 
ahall  annex  an  affidavit  that  defendant  owes 
more  than  $50,  apecifjing  one  or  more  rronnds 
for  the  attadtment;  that  where  plaiotiff'e  de- 
mand is  not  yet  due,  the  affidavit  must  "stato 
that  the  debt  is  to  become  due."  Beld,  that 
where  snch  affidavit  atatea  that  plaintiffs*  de- 
mand is  to  become  due.  an  uQnece9saT7  state- 
ment in  the  writ,  that  the  afSdavit  shows  the 
whole  amount  "dne"  plaintiffs  to  be  $2,1S0,  la 
no  ground  for  vacating  the  attachment,  in  that 
the  affidavit  having  been  annexed  to  nie  writ 
and  served  at  the  same  time,  the  inacenraey  In 
the  USB  of  the  word  "daar*  in  the  wilt  comc^ 
ad  itaetf  by  naserting  that  it  so  aweared  from 
the  affidavlta 

2.  An  affidavit,  made  by  one  of  the  plain- 
tiffs In  attachment,  ailegt^  that  defeoaaota 
owed  plaintiffs  f2,100  to  become  dae  on  con- 
tract, and  that  deponent  believed  "that  the  pav- 
tles  aforesaid"  had  assigned  or  were  about  to 
assign  their  prt^erty  to  defraud  (seditora.  BtM, 
tliat  the  words  "that  the  parttes  aforesaid" 
necessarily  referred  to  defendantSt  and  that 
ttie  affidavit  was  not  defective  for  Indefinltenesa 
and  uncertainty. 

Appeal  from  olnmlt  court  Mllwankea  cnw^ 
ty;         Jolinson,  Jodga. 


SPITZ  «.  MOHS. 
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Attachment  b;  Sarnii^  Spits  and  oQun  i 
against  Oerhard  Molir  and  othera.  Defend-  i 
ants  moved  to  dlsmlsB  the  attachment  and 
levy,  and  from  an  order  OTermUnff  the  WO- 
tlon  they  appeaL  Affirmed. 

The  facta  folly  appear  In  Qua  foDowlnc 
statement  by  OASSODAX,  J.: 

It  appears  from  the  record  that  at  the  ttmeB 
herein  moitloned,  the  plalntitEs  were  copart- 
ners, doing  bnalnesa  in  Chicago  under  the 
firm  name  of  Spitz,  Landauer  &  Oo.,  and  that 
the  defendants  were  copartners  doing  busi- 
ness In  Milwaukee  under  the  firm  name  of  Q. 
Mohr  &  Co.;  that  March  28,  1SS3,  this  action 
was  commenced  to  reeoTer  the  amount  se- 
cured by  fonr  certain  promissory  notes, 
amounting  In  the  aggregate  to  |2,100,  each  of 
which  was  to  become  due  thereafter;  ttuit 
at  the  time  of  commencing  the  action  one  of 
the  plaintiffs  made  an  af^darlt,  which,  after 
entitling  the  same,  is  as  follows:  "Herman 
Landauer,  being  duly  sworn,  says  he  Is  one 
of  the  aboTe-named  plaintiffs,  and  makes  this 
affidavit  on  their  behalf;  that  the  above- 
named  defendants,  O.  Mohr,  C.  V.  Eller,  and 
B.  Helns,  are  Indebted  to  the  plaintiffs  in  a 
sum  exceeding  ,$50,— that  Is  to  say,  In  the 
•am  of  $2,100  over  and  above  all  legal  set- 
offla,— and  that  the  same  Is  to  become  due  up- 
on express  contract;  and  this  deponent  far- 
ther says  that  he  has  good  reason  to  believe, 
and  verily  does  believe,  that  the  parties 
aforesaid  have  assigned,  convened,  disposed 
of,  or  concealed,  or  are  about  to  assign,  con- 
vey, dispose  of,  or  conceal,  their  property, 
or  some  part  thereof,  with  intention  to  de- 
fraud their  creditors.  [Signed]  Herman  Lan- 
dauer. Subscribed  and  sworn  to  before  me 
this  28th  day  of  March,  1803.  Charles  Friend, 
Notary  Public,  MUwaukee,  Wis."  It  fur- 
ther appears  from  the  record  that  such  affida- 
vit was  accohipanied  by  the  requisite  under- 
taking in  three  times  the  amount  named  in 
the  affidavit,  to  wit,  $6,300,  conditioned  as 
required;  that  a  writ  of  attachment  was 
thereupon  issued  In  the  form  prescribed  by 
section  2780,  Rev.  St.,  reciting  that  it  "ap- 
pears from  said  affidavit  that  the  whole 
amount  due  the  said  plaintiffs  Is  the  sum  of 
$2,100,  with  Interest,"  and  therein  command- 
ed the  sheriff  to  "attadi  and  safely  keep  all 
the  property  of  the  said  defendants  In  your 
county,  or  so  much  thereof  as  may  be  suffi- 
cient to  satisfy  the  plaintifFs*  demand,  to- 
gether with  the  costs  and  eipeuBea,  as  a  se- 
curity f<H-  the  satisfaction  of  such  Judgment 
as  the  plaintiffs  may  recover  In  said  action;" 
that  hr  virtue  thereof  the  sheriff  did,  March 
28,  1883,  seize  the  stock  of  goods  of  the  de- 
fendants in  Milwaukee,  subject  to  &  prior  at- 
tachment; that  upon  the  records,  pleadings, 
and  proceedings  in  the  action,  and  upon  the 
affidavit,  undertaking,  and  writ  of  attach- 
ment served  therein,  and  the  levy  made 
thereunder,  the  defendants  moved  the  court, 
April  22,  1893,  to  dismiss  the  attachment, 
and  the  levy  made  thereander,  and  to  dia- 
■olre  and  vacate  all  proceedings  had  In  tlda 


I  action,  or  for  such  other  or  farther  order  in 
I  the  premises  as  the  court  abould  be  pleased 
to  grant,  together  with  the  costs  of  motion, 
for  six  seraal  reasons,  stated  in  the  notice 
of  sndi  motUm;  that  upon  the  hearing  of 
said  motion,  and  on  April  29, 1883,  it  was  or- 
dered  by  the  court  that  said  motkm  be,  and 
the  Bune  was  tbcret^,  overraled,  with  flO 
costs.  From  fliat  order  the  defendants  bring 
this  appeaL 

Bloodgood,  Koodgood  &  Kemper,  for  ap- 
pellants. Charles  Friend,  for  respondents. 

CASSODAY,  J.,  iatter  stating  the  facta.) 
The  demand  upon  which  this  suit  is  bought 
was  not  due  at  the  time  of  the  commence- 
ment of  this  action.  An  attachment  In  such 
case  Is  authorized  upon  the  ground  mention- 
ed In  the  affidavit  set  fortii  In  the  foregoing 
statement.  Sanb.  &  B.  Ann.  St  subd.  2,  i 
2T31;>  Laws  1880,  ce.  233,  256;  Laws  1885, 
c.  88.  The  same  proceedings  are  to  be  bad  In 
such  case,  and  the  same  affidavit  Is  required, 
as  In  actions  upon  matured  demands,  except 
that  the  statute  requires  the  affidavit  to 
"state  that  the  debt  Is  to  become  due."  Sanb. 
&  B.  Ann.  St.  S  2731.  The  affidavit  tn  the 
case  at  bar  did  so  state.  True,  the  writ  un- 
necessarily recites  that  "It  further  appears 
from  said  affidavit  that  the  whole  amount 
due  the  s^d  plaintiffs  la  the  sum  of  $2,100," 
etc.,  but  the  affidavit  was  attached  to  the 
writ,  and  both  were  served  upon  the  defend- 
ants at  the  same  time;  so  that  they  were 
thereby  informed  that  the  word  "due"  was 
not  used  Id  the  writ  in  the  sense  of  the  debt 
being  then  mature  and  payable,  but  rather 
In  the  sense  of  liability  or  indebtedness,— 
that  the  same  was  then  owing  to  the  plain- 
tiffs. In  other  words,  the  inaccuracy  in  the 
use  of  the  word  in  the  writ  c(H'rected  itself 
by  asserting  that  it  so  appeared  from  the  affi- 
davit Besides,  the  statute  does  not  require 
the  writ  to  state  whether  the  Indebtedness 
Is  due  or  to  become  due.  Rev.  St.  {  2730.  It 
is  the  affidavit  that  gives  the  Jurisdiction; 
and  that,  as  already  observed,  truly  stated 
that  the  indebtedness  was  to  "become  due." 
It  Is,  moreover,  contended  that  the  affida- 
vit Is  fatally  defective  In  stating  "that  the 
parties  aforesaid  have  assigned,"  etc.,  in- 
stead of  stating,  in  the  language  of  the 
statute,  "that  the  defendants  have  assign- 
ed," etc.  Id.  8  2731.  It  Is  claimed,  in  ef- 
fect, "that  the  parties  aforesaid"  may  refer 
to  the  plaintiffs  alone,  or  to  the  plalntlCFs 
and  defendant  together,  or  possibly  to  the 
defendants  alone;  and  hence  that  It  la  so 
indefinite  and  uncwtaln  that  perjury  cannot 
be  predicated  upim  the  affidavit  But  we  are 


^Rev.  St  fi  2731,  provides  that  before  any 
fPTit  of  attacnmeDt  sball  be  executed  plaintiff 
shall  annex  thereto  an  affidavit  stating  that 
defendant  owes  plaintiff  more  than  $50,  and 
shall  spedfy  one  or  more  enumerated  causes 
as  grounds  tar  the  attachment;  that  where 
plaintiers  demand  Is  not  yet  due,  the  same  affi- 
davit is  requhred,  except  that  It  must  **state 
that  the  debt  Is  to  become  due." 
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-constrained  to  hold  "that  the  parties  afore- 
said," as  used  In  the  affldarlt,  when  talrly 
eoDstmed,  neceasarOy  refers  to  the  three  de- 
fendants thwdn  spedflcally  named.  Tb^  are 
the  only  penons  whose  names  are  given  In 
^e  tMd7  of  the  affldarlt,  and  they  are  so 
Kiren  befbre  the  wfffda  quoted.  T7nd«r  the 
statute,  as  it  now  stands,  the  affidavit  Is 
amendaUe  '^t  any  time  before  the  trial" 
Laws  IfiSS,  c  249;  Sanb.  &  B.  Ann.  St  f 
2731 a.  This  being  so,  It  should,  at  least,  be 
folrl7  construed.  By  such  construction  It  has 
meaning  and  signlflcance.  Tbe  sharp,  tech- 
nical construction  sought  to  be  applied  to  It 
■woold  make  It  withont  meaning,  and  even 
ridiculous.  Tb»  order  of  tbe  drcnit  court  la 
affirmed. 


■CUMMINOS  T.  TOWN  OF  LAKD  REAI/TT 
OO.  et  al. 

(Supreme  Gourt  of  Wisconsin.  Nor.  28,  1883.) 
fiiAirEsTAn  Bbokebs— Sub  or  OraoK-^AonoN 

TOR  SbETIOIS. 

1.  Defendant  cMDpany  niTe  an  endnslTe 
option  to  buy  or  sell  land  belonging  to  it,  at  a 
certain  ^c«,  by  a  date  named,  and  the  petMu 
obtajning  Buch  option  gave  plaintiff  the  ezcln- 
siTo  option  to  boy  such  land  tr  that  date,  koA 
agreed  to  pay  him  if  he  did  so.  B^i, 
tliat  plaintiff  had  no  nght  of  action  against  the 
company  for  what  he  paid  for  his  option,  nor 
for  the  91,000,  though  ne  In  fact  procured  pnr- 
•chaa««  for  the  land;  It  not  appearing  that  the 
company  ever  employed  him.  or  agreed  to  pay 
for  his  serrlces. 

2.  Ajj  option  to  boy  land  at  a  certain  price 
by  a  date  named  raplres  on  andi  date  wttnoot 
any  notice  of  fOTfritore. 

Appeal  from  superior  ooort,  Mllwankee 
<xmnty;  R.  N.  Austin,  Judge. 

Action  by  L.  L  Cummlngs  against  the 
Town  of  Lake  Realty  Company  and  Richard 
Jefferson.  A  demurrer  by  said  company  to 
the  complaint  was  oToruled,  and  it  ap- 
pealed. Bererted. 

C^en,  Hunter  ft  Bottnm,  for  appellant. 
Anatlu  ft  HamiltiHi,  tot  respondent 

OBTON,  J.  TUa  Is  an  i^eal  from  an  or^ 
der  orerroling  the  demurrer  of  the  corpfin^ 
tlon  defendant  alone,  on  the  ground  that  the 
cwnplalnt  foils  to  state  a  cause  of  notion. 
Ttie  reason  given  by  the  court  for  orermllng 
the  demurrer  Is  "that  tt  Is  general,  and  not 
apedaL"  TUb  Is  a  genwal  dmurrer  inter- 
posed  by  the  cwpmation  defendant  alone, 
and  It  eotainlr  had  the  right  to  demur  alwM, 
The  other  defMidant  did  not  ftOn  In  the  de- 
murrer.  We  fail  to  understand  tbe  rea- 
-wm  gtrsB.  Azibadur  t.  itajer,  68  Wla  880, 
10  N.  W.  4M.  fnie  question  on  this  appeal  Is 
whether  the  complaint  states  a  cause  of  ac- 
tion against  tbe  corporation  defendant.  The 
■onnidalnt  states  sabatantiaUy  the  f<^owing 
fsets:  Tbe  corporation  owned  certain  20 
acres  of  land  In  section  8^  tomshlp  6.  range 
22  east  In  MOwaukee  county,  and  on  the  14th 
-day  of  May,  18B2,  In  consideration  of  1200 


paid  down,  agreed  to  give  Richard  Jefferstm 
the  exclualTO  option  of  buying  or  selling,  on  or 
bef(»«Octoba:  1, 1892,  said  land,  tor  the  sum  of 
8900  peracre;  |900to  be  paid  October  1, 1882, 
the  said  $200  to  be  deducted;  86,650  to  be 
paid  OD  October  16,  1892,  and  $1,600  to  be 
paid  October  1, 1893;  the  balance  to  be  paid 
nltbln  fire  years  from  date  of  excliange  of 
papers,— with  interest  of  6  per  cent,  per  an- 
num, to  be  secured  by  mortgage  on  said  land; 
the  corporation  to  furnish  alMtraet  of  title, 
and  have  the  land  surveyed.  On  the  9th  day 
of  July,  1892,  Riohard  Jeffersm,  In  consider- 
ation of  $260  paid  down,  agreed  to  glTe  L^ 
L  Cummlngs  the  ezcluslTe  option  of  buying 
said  land  on  or  befrae  October  L  1802,  fbr 
the  sum  of  $1,100  per  acre,  to  be  paid  as  fol- 
lows: $2,450  cash  aa  October  1, 1882;  $6,500 
cash  on  October  15,  1892;  $1,500  cash  on  Oc- 
tober L  1883;  the  balance  within  flre  years 
from  date  of  exdiange  of  papers,— with  Inter- 
est at  6  per  cent  per  annum,  payable  semi- 
annually, secured  by  mortgage  on  the  prem- 
ises; the  said  Jefferson  to  furnish  abstract 
of  title.  By  an  agreement  between  tbe  said 
JeffwBon  and  Cummlngs,  on  the  3d  day  of 
September,  1892,  on  consideration  ot  $1,  the 
above  rate  per  acre  and  payments  were 
changed  as  fc^ows:  $1,050  per  acre;  $1,060 
October  1,  1892;  $1,500  October  1,  1883;  and 
the  balance  within  flre  years  from  date  of 
exchange  of  papers,— with  Interest  on  all 
sums  at  the  rate  ct  6  per  eeat.  per  annum, 
payable  semiannually,  and  secured  by  mort- 
gage on  the  premises.  J^orson  agrees  to 
give  Cummlngs  $1,000.  It  is  averred,  also, 
that  the  plalntifl  performed  labw  and  serr- 
Ices  for  the  defendant  Jefferson,  In  procuring 
Boh  man  and  Eroeger  to  become  the  pur- 
chasers of  said  land,  of  the  yalue  of  $1,000. 
The  plaintiff,  the  <^ceES  of  the  corporation, 
and  the  defendant  Jeffowm,  met  with  the 
proposed  purchasers,  tbe  said  BcAman  and 
Eroeger.  on  the  1st  day  ot  Octobo*.  1882, 
and  engaged  In  the  negotiations  for  said  sale, 
and  said  proposed  purchases  attempted  to 
make  pigment  upon  the  same;  but  said 
agreed  negotlationa  were  pndonged  until  the 
evening  of  that  day,  and  the  offlcera  of  the 
corporation,  by  taking  part  in  said  negotla- 
tions,  acquiesced  In  the  continued  validity  of 
the  contract,  and  led  the  plaintiff  to  believe, 
by  continuing  the  negotiations  looking  to  an- 
other meeting  of  the  parties,  that  no  for- 
feiture would  be  Insisted  upon,  and  refused 
to  answer  the  direct  question  whethw  they 
would  insist  up<m  a  forfeiture.  The  presi- 
dent of  the  corporation  advised  the  plaintiff 
on  Saturday,  October  Ist,  that  he  would  do 
what  he  could  to  continue  the  option  given 
to  the  plaintiff  until  the  next  Monday,  Octo- 
ber 8,  1892;  but  on  said  8d  day  of  October, 
without  notice  to  the  plaintiff,  and  without 
declaring  any  forfeiture  ot  the  ocmtract  tbe 
said  corporation,  with  die  asswt  of  Jefferson, 
sold  and  conveyed  the  said  land  to  the  said 
Bohman  and  Eroeger,  the  same  persons  irtKHn 
the  plaintiff  procured  to  purchase  the  same^ 
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at  the  same  pdce  and  xm  the  same  terms 
fixed  in  said  negotiations  on  Octobo'  1,  1802. 
The  plalntut  demanda  Jodsmcnt  fw  the  92B0 
he  paid  down  to  Bald  Jefferacnw  nd  the  $1,- 
000  for  his  Mid  serrlces. 

1.  It  Is  perfeotly  dear  that  tbe  corpraa- 
tlon  defendant  Is  not  connected  In  any  iray 
with  this  cause  of  action.  It  was  the  defend- 
ant JefEerson  who  agreed  to  pay  the  plaintiff 
11,000,  and  his  labor  and  Bervtcee  in  procnr- 
Ing  a  purchase  were  rendered  fbr  ihe  said 
Jetferson.  It  Is  not  alleged  that  Xbey  were 
rendered  for  the  oMporatlon,  or  that  the  cor- 
poration ever  empIOTed  the  plaintiff  to  per- 
form such  serrlce,  or  agreed  to  pay  him  tat 
the  same.  The  $250  was  paid  by  the  plaintiff 
to  the  said  Jefferson,  and  not  to  the  corpora- 
tion. 

2.  The  option  was  not  oontlnued  until  Oc- 
tober 3,  1892,  and  It  erj^red  on  the  Ist  day 
(rf  October,  and  the  negotiations  were  not 
coQoluded  or  ths  sale  made  <m  that  day.  The 
plaintiff  alleges  only  that  be  was  led  to  be- 
hove that  no  forteltnre  would  be  Insisted 
npon,  and  he  was  bo  led  to  beliere  by  the  pro- 
longation of  the  negotiadonB  until  the  even- 
ing of  October  1,  1892.  This  was  not  snffl- 
ci^t  grounds  for  sndi  a  belief:  Bat  this  wu 
Immaterial.  The  fact  remains  that  the  op- 
tion was  not  continued  after  Qiat  evoiing. 
The  president  of  the  corponUloii  Informed 
the  plaintiff  that  he  would  do  what  he  rould 
to  oontinne  the  option  until  October  3d,  but 
it  is  not  alleged  that  he  ever  did  anything  to 
that  effect  No  actual  fwfeltore  of  the  con- 
tract was  neeeasary.  It  was  a  mere  option, 
and  It  expired  by  its  own  limitation  on  Oc- 
tober 1,  1802,  and  It  was  not  eontlnned  or 
renewed.  Ttie  plalntUfs  rights  undw  the 
oontract  were  at  an  end,  and  he  cannot, 
therefore,  sne  on  the  same. 

a  The  optiaa  to  the  plalntlfl  was  to  ^my 
the  land,  and  not  to  sell  tt 

The  oompl^t  falls  to  state  a  cause  of  ac- 
tion against  the  ooin?oratlon,  and  the  de- 
murrer ought  to  have  been  swtalned.  The 
order  of  the  superior  court  Is  reversed;  and 
the  cause  remanded,  wtOt  direction  to  sus- 
tain the  demurra>. 


GAYNOR  V.  BI/EWBTT. 

(Supreme  Oonrt  of  Wisconsin.    Nov.  28. 1893.) 

tfoKToiGBS — PoBBCLonrat  —  AFPKjxiBLB  Ordeb 
->]Comi«s  BT  HnsuRD  aitd  Wtra— Fbrbon- 
AL  JuDOVBHT  ASUKST  Wm— Whbx  IHEa 

1.  An  order  directing  peiaonal  jtidgment 
against  defendant  for  any  deficienor  after  sale 
of  mortgaged  premiBes  la  appealable,  as  It  in- 
volves the  merits  of  the  action. 

2.  Wfauv  a  hnaboDd  and  wUta  execnta  a 
note  and  mortgage  j<4ntly,  bat  it  dees  not  mp- 
pear  that  the  wife  executed  the  iOBtraments  on 
account  of  her  s^atate  property,  or  to  charge 
tlM  same,  personal  Jn^ment  cannot  be  tvu' 
dared  against  her,  on  forodosate,  for  any  de* 
flolency  after  aale  of  the  premises. 

Appeal  from  drcolt  court,  Winnebago 
coDDtr;  Oewge  W.  BumeU.  Jad«eu 


Aetloo  by  Mary  Oayner  against  Sktmojott 
Blewett  and  Margaret  R.  Blcwett  to  fore- 
close a  mortgage.  Then  was  judgment  for 
plalntifE,  and  from  that  part  of  the  Jndgmeak 
directing  pemHul  jadgmeat  agalmt  Mar- 
garet B.  Blewett  for  any  dafldoicy  she  ap- 
peals. Bfiversed. 

Maurice  McKenna,  for  appellant.  Geo^e- 
B.  Sutherland,  for  respondent. 

OBTON,  X  TUs  U  an  appeal  by  Karsarot 
B.  Blewett  from  the  Judgmoit  of  foreclosure 
against  Edmund  Blewett  and  benelf,  to  re- 
verse that  part  of  tba  same  whldi  orders  » 
personal  judgment  against  bar  for  any  de- 
ficiency. Hie  said  Margaret,  the  appdlanC 
set  up  In  her  answer  that  at  the  time  she 
joiaeA  with  the  said  Bdmund  Blewett  In  the 
executloa  of  said  note  and  mortgage  she  was- 
a  married  woman,  and  Ike  wUe  ot  said 
Edmund  Blewett  and  the  plaintiff  admlttted 
the  same.  I^ere  Is  no  all^tkn.  la  the  com- 
plaint that  she  signed  said  note  on  account 
of  her  separate  property  or  estate,  or  to- 
charge  the  same,  or  that  sbe  had  a>y  s^ 
•rate  estate.  The  plaintiff,  however,  asks 
in  her  complaint  that  such  an  order  be  made- 
a  part  of  the  judgment  oC  fioredesueb  The 
statute  Section  3166,  Rev.  Bt)  requires  tnat 
judgment  tor  the  defldeney  shall  be  ordered 
in  the  tnrlglnal  judgment  The  <adw  Is  a 
neoeasary  part  of  tbe  Judgment  Of  tondo- 
save,  and  It  to  a  final  adjodleatlon  of  flie  de- 
fendant's common-law  llabllltT'  for  the  debt 
The  formal  Judgment  Is  rendered  and  docJt- 
eted,  as  of  course,  on  the  coming  In  and 
omflrmatlcm  of  the  report  of  sale  showing 
the  amotmt  of  the  d^dency.  It  Is  fon- 
tmded  by  the  learned  counsel  of  the  respond- 
ent that  this  part  of  the  Judgmoit  la  not  ap- 
pealable, and  that  Qie  appeUant  should  have 
waited  untU  the  rmdltion.  of  the  final  judg- 
ment There  appears  no  good  reason  why 
the  defendant  may  not  appeal  from  the  Judg- 
ment and  try  to  get  rid  of  flils  adjodloa- 
tlon  of  her  penwual  ItaUUty  for  the  debt; 
before  such  formal  Judgment  is  rendered. 
As  an  Indepeodent  order  It  Is  appealaMe, 
because  It  Involves  a  part  of  the  merits 
of  the  action.  Rev.  St.  t  8069.  The  case  of 
Rogers  r.  Well.  12  Wis.  664,  Is  In  point 
botli  as  to  appealahiUty  of  this  part  of  the 
Judgment  «nd  the  error  of  It  as  against  a 
married  wMttaa,  as  in  this  ease.  In  that 
caae  tiie  order  Is  called  "a  judgment  for  any 
d^dency  the  sheriff  might  report  due  after 
tbe  aale."  This  language  shows  that  It  was 
not  the  Judgment  after  the  sheriff  haa  re- 
the  defldency,  bnt  tor  the  deficleney 
he  ml^t  report  In  the  fotnre.  It  is  clear^ 
ttie  aame  judgment  appealed  from  as  In  this 
case.  The  judgment  of  this  court  in  that 
case  shows  it  even  more  clearly,  via.:  "So 
nmch  of  the  judgment  of  tbe  drcolt  court 
aa  gives  a  pwsonal  Judgmmt,  etc,  most  be 
nvened,  and  tiie  judgment  In  all  other  re- 
SMte  1>  afflrmed.**  tt  was  also  hdd  In 
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<hat  ease  "tbst  tbe  plaintiff  onffht  not  to 
faaT«  a  personal  Jadgmflnt  agalnat  the  irU* 
In  Bucb  a  case  wlttaoot  ataowlng  In  the  eom>- 
plaint  that  tbe  cootract  algned  by  her  re- 
lated to  b«  awn  separate  property,  and  waa 
<nae  upon  which  she  might  become  liable  to 
a  perwHial  jndKment"  In  Carriage  Ca  t. 
Pier,  T4  Wis.  682,  4S  N.  W.  60S.  It  was  held 
"that  a  married  woman  la  liable  «tt  her  per- 
•ODal  COD  tracts  only  when  they  relate  to  her 
indlTldoal  and  separate  propMty."  In  Bci- 
nig  V.  Becbt,  fiS  Wis.  212,  26  li.  W.  548,  tbe 
amwal,  as  here,  was  Irom  tbe  Judgment  of 
foredoaore  to  nTerse  a  abnllar  order  (or 
H  personal  Jndguient.  It  was  held  "that  to 
justly  an  order  for  a.  peraoMl  Judgment 
tbe  personal  liability  of  the  defendant  must 
be  ^lown."  The  power  of  a  married  wo> 
BUB  to  bind  hfflcself  at  laxr  la  limited  to  aoch 
contracta  and  engagemeots  as  are  nacessacy 
ar  ouLTeBient  to  the  oae  and  enjoyment 
her  separate  estate.  Fuller  t.  McHeniy,  8S 
Wis.  573,  53  N.  W.  896;  Todd  T.  Lee,  15 
Wis.  365;  Beard  r.  Dedolpfa,  29  Wis.  m 
This  principle  is  too  well  established  by  dor 
own  decisions  to  be  qoestloned,  or  to  lo<A 
etoewbere  for  aut]u»ttliBS.  The  appeal  is 
limited  to  that  part  of  tke  Judgment  of  fora- 
closure  which  order*  the  personal  Judgment 
against  the  appellant,  Margaret  R.  Blewett 
That  park  of  tbe  Judgment  Is  deariy  erro- 
neona  That  part  of  the  Jadgmeot  of  fore- 
«losare  of  the  drcott  court  whldi  orders 
that.  If  the  proceeds  of  soeh  sale  be  insnffl- 
dent  to  pay  the  amount  afwesald,  a  persotud 
Judgment  be  rmdered  against  the  defendant 
UnrgKret  B.  Blewatt  toe  tte  amount  of  sadi 
defldflW7,  upon  tba  fling  and  eonflramtlon 
of  the  aherUTa  leporl  of  the  sale,  ts  nversedi 
and  the  JndgmcDt  otherwise  Is  affirmed, 
and  tbe  caaa  remanded  liar  further  pioeeed* 
Inga. 


STATBI  ex  reL  TIBBIT3  t.  CITY  OP 
MILWAUKEE  at  al. 
{Sopreme  Court  of  WlBcoosio.    ^ov.  28,  1898^) 
CcHTiOHABi— DirecT  or  PiRTtsa— Vaqatioh. 
L  Certiorari  to  review  certain  assessnients 
for  iQQDiclpal  ImproTements  should  he  brought 
against  the  common  council,  and  not  against  the 
city  and  the  city  d«rk. 

2.  Where  a  writ  of  certiorari  has  been  mi*- 
<Urected,  It  may  be  quashed  after  return  made. 

Appeal  from  drcnlt  court,.  BULwavkee  oonn- 
ly;  D.  H.  Johiwon,  Jadga 

The  state,  at  the  rdation  of  George  M. 
Tlbbtta  brought  oertknratl  against  the  dty 
of  Milwaukee  and  George  R.  Ma  honey,  dty 
dolt,  to  reriew  certain  aasessments.  Writ 
dlsmtssed.   Relator  ai>peals.  Affirmed. 

The  other  facta  fully  appear  In  the  fdlow" 
log  statement  by  PINNBY,  J.: 

A  writ  (rf  certiorari  was  allowed  and  soed 
oat  of  tba  circuit  court  for  Mllwankee  coun- 
ty, on  the  rdation  of  Oeorge  M.  TJbblts,  to 
rarlew  and  rarerae  and  set  aside,  for  alleged 
OlagaUtr*  oactala.  ptorssilags  a(  tte  eom- 


mott  council  of  Hm  dtr  of  Milwaukee,  In 
opening,  wtdenlag,  and  extending  Kane  place 
ttom  Prospect  avMiae  to  Summit  arenua 
In  the  Eighteenth  ward  la  said  dty,  and  con- 
trmlDg  the  report  of  damages  for  property 
taken  for  that  purpose,  and  the  aannm^ 
of  benefits  upon  property  alleged  to  be  benn- 
Ated  thereby.  The  relator  was  Uie  owner 
of  certain  lots  assessed  for  such  benetta 
The  writ  was  directed  to  ^he  dty  of  MH' 
wanhee  and  George  R.  Mahoney.  as  dty 
derk,"  etc.,  and  was  superseded  and  va- 
cated by  the  circuit  court  because  it  was 
not  directed  to  the  proper  party.  From  an 
order  to  that  effect,  the  rdator  appealed. 

Darld  S.  Ordway,  for  appellant  Conrad 
Krez,  for  respondent. 

PINNBY,  J.  The  drcnlt  court  cotfld  not 
review  tbe  proceedings  meottloned  In  the 
writ  hi  this  case,  for  tbe  reason  that  It  was 
not  directed  to  the  body  or  board  whose  acta 
were  sought  to  be  questioned  and  reviewed 
1^  It  By  section  1,  c.  4,  of  the  dty  charter 
at  MUwatikee,  It  la  provided  that  **the  munld- 
pal  government  of  tbe  dty  shall  be  vested  In 
the  mayor  and  common  council,"  and  the 
common  coundl  is  a  continuing  body,  (sec- 
tion 2,  c.  4,  City  Charter,)  and  has  Hie  con- 
trol of  aH  its  records  and  papers,  while  the 
dty  derk  has  the  custody  thereof,  and  of 
the  corporate  seal,  and  is  a  mere  ministerial 
of&oee,  without  any  Judldal  or  quasi  Judt- 
dal  power.  It  la  a  general  rule  that  the 
writ  of  certiorari  cannot  go  to  a  mere  minis- 
tertal  officer,  save^  in  exceptional  cases,  as 
where  the  body  or  board  whose  acts  are 
sought  to  bo  reviewed  Is  not  a  continuing 
one,  or  has  ceased  to  exlati  and  such  mlnl»- 
terlal  offlctf  has  ttxe  proper  custody  of  the 
record  or  proceeding  sought  to  be  reviewed. 
Such  was  the  case  of  Iron  Go.  v.  Scbnbel, 
39  Wla  444,  ezplahied  la  State  v.  Cinamon 
Council  of  Fond  du  Lac,  42  Wis.  287,  294. 
The  latter  was  a  case  Identical  with  this  in 
respect  to  the  direction  of  the  writ  and  con- 
chiaively  shows  that  in  this  case  the  writ 
sbocdd  have  been  directed  to  the  common 
eoondl.  and  not  to  the  city  derk.  The  fact 
that  tbe  wilt  Is  directed  also  to  the  dty  as 
a  corjMrate  body  will  not  obviate  the  ob- 
Jeetlon.  The  <Aty  to  Its  corporate  capadty 
has  no  Jodtdal  or  quad  Judldal  power  in  the 
ivemlses,  and  for  that  reason  the  writ 
should  not  have  been  directed  to  it.  Tbe 
orror  of  directing  sudi  a  writ  to  the  corpwa- 
tlon  in  street  cases  was  noticed  and  held  fa- 
tal In  Bog^  V.  Mayor,  etc.,  7  Cow.  168; 
In  re  Mt.  Morris  Square,  2  Hill,  14.  Tlie  au- 
thorltlee  are  very  nnm^us  to  the  effect  that, 
where  the  acta  of  a  corp<»«te  board  or  of 
corporate  officers  are  tbe  proper  subject  of 
review  by  writ  of  eertioparl,  the  writ  musi 
be  directed  to  such  board  or  officers,  and 
not  to  the  corporation.  5  Walt  Pr-  471; 
Meohwn,  Pub.  Off.  H  iOOl,  1007,  and  cases 
etted;  In  re  Mt.  Morris  Sqnare,  3  HOI.  X-^ 
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Where  the  writ  hu  been  mUdlreeted,  It 
may  be  n^eraeded  before  its  retnni,  as  well 
as  after.  Ball  t.  Wazrai.  19  How.  Pr.  879; 
Ballraad  0&  t.  llcOoy.  6  Blow.  Pr.  878;  W- 
gnaou  T.  Jones,  12  Wend.  241.  And  IC  It 
baa  been  returned  the  court  may  order  It 
qoaataed  or  vacated.  TUd,  Pr.  408;  6  Walt, 
Pr.  474k  47Bb  TbB  dzcnlt  court  pn^aitr  Tr- 
eated the  writ  The  order  of  the  circuit 
court  la  afflrmed. 


WIUJAMSON  T.  MICHiaAN  FQtB  A  MA- 

BINB  IN&  00. 
(Snpreme  Court  of  Wlscondn.    Nor.  28, 18S8.) 

InSUBAKGB— AWIONMBKT  OF  POLIOT  — •  AOTIOH  ON 

PoLiCT — Pasties. 

1,  An  insurance  policy  on  mortgaged  prop- 
erty, in  faTor  of  the  mortgagor,  redted:  "LoM, 
it  any,  first  payable  to  the  mortgagee  or  assinui 
as  niB  mortgage  Interest  mar  appear."  BeU 
not  an  assignment  of  the  policy  to  the  mortga- 
gee. 

2.  Though  the  mortgage  debt  Is  greater 
than  the  amount  of  the  policy,  the  interest  of 
the  mortgagee  is  not  sufficient  to  uiable  blm  to 
maintain  an  action  on  the  policy  without  mak- 
ing the  mortgagor,  who  la  Qie  real  party  In  in> 
terest,  a  party  plaintifl. 

Appeal  from  Wlnnebaco  omm^  court;  a 
D.  Gleveland,  Jndge. 

Actlcm  by  Jobn  B.  Williamson  against  the 
Michigan  Mre  &  Marine  Insnrance  Oompany 
on  a  policy  of  Insnrance.  Judgment  for 
plaintiff.   Defendant  appeals.  Berosed. 

The  other  facts  fully  appear  In  the  follow- 
ing Btatement  by  PINNET,  J.: 

This  actkm  was  brought  to  recover  a  loss 
whkA  occurred  under  a  policy  of  Inauranoe 
Issued  by  the  defendant  April  7,  18dl.  to  the 
estate  of  Jennie  StUlweU.  On  the  2d  day  of 
August;  1888,  Jamie  StUlweU  waa  the  ownor 
of  the  property  Insured,  and  on  that  day  exe- 
cuted and  delivered  a  note  and  mortgage  se- 
curing the  name  on  the  in-emlsee  in  queaUon 
to  Jamie  Fraklns  fbr  $600,  no  part  of  whldi 
has  been  paid;  and  <m  tlie  4tb  day  ot  April, 
18S1,  the  plalntUf  became  the  owner  of  this 
note  and  mortgage.  Prior  to  the  date  of 
the  policy,  Jennie  StUlweU,  flie  mortgagw, 
died,  leftTlng  me'  child,  Jamie  StiUwell,  ber 
sole  heir  at  law,  and  the  owner  of  the  pron- 
ises.  No  administrator  has  met  been  ap- 
pointed on  fbB  estate  of  s^  Jeni^  StUlwdl. 
deceased,  but  on  the  7th  day  ot  April,  1801, 
the  said  policy  of  Insurance  was  Issued  by 
tlie  defendant  ctnnpany  to  "the  estate  of  Joi- 
nle  StUlweU,"  whereby  It  Is  claimed  that  the 
defendant  did  Insure  said  estate  of  Jennie 
StUlweU,  for  the  period  therein  stated, 
against  loss  or  damage  by  fire,  in  the  sum 
and  to  tba  amount  of  fWO,  on  the  one^tny* 
frame,  sbbigle  roof  building,  occupied  as  a 
dwelling  house  and  millinery  store,  on  lot 
28,  WoA  4,  etc.,  In  Neouh,  Wis.,  "loss,  If 
any,  first  payable  to  Jamie  Perkins  or  as- 
signs, av  bw  mortgage  Interest  may  appear." 
PlalntUf  alleged  In  his  oomplalnt  that  as 
mortgagor,  bom  and  sinoe  the  4th  day  ot 


April,  Ifln,  he  bad  an  interest  in  the  prop- 
erty so  insured  In  an  amount  exceeding  said. 
Insurance  to  wit,  In  the  smn  vt  $60a  The 
linsftxty  thus  InsoFBd  was  oitirely  desfaroyed 
by  fire  November  18,  1881,  and  the  plalntUT 
Isrlngs  this  action  for  the  recovery  of  the 
sum  named  In  the  policy.  The  defendant^ 
In  its  answ»,  aUeged,  among  otber  things, 
that  the  plalntUf  had  not  at  tiis  time  of  the 
loss,  nw  at  any  time  since,  any  title  to  or 
Intwest  in  the  ^eperty  Sn  qussUon,  ezo^t 
Jointly  and  IndlTldnally  wiUi  one  Jennie  StUl- 
weU; ttiat  she  waa  the  owner  In  fee  thereof 
and  that  she  had  an  Interest  In  the  property, 
the  subject  of  the  action.  Jolnfly  with  the 
phUntUt;  and  that  she  Is  stUl  Uvlngv  and  tbfr 
heir  at  law  of  Jennie  StUlweU,  decsesed,  Up- 
on trial  btfbre  the  oourt  witturat  a  jntj,  tbe 
court  held  tiiat  the  plaintiff  had  a  right,  opoa 
these  facts,  to  recover  In  his  own  name,  and 
gave  Judgment  aooordln^,  from  which  the- 
deftekdant  appealed. 

Saton  &  Weed,  for  antdlant  Tbompsons* 
Harshaw  ft  Davidson,  for  reqwndoit 

PINNBT,  J.,  (after  stating  the  facta.)  Tbe- 
plaintiff  could  m>t  maintain  an  action  np<m 
the  policy  In  question  as  sole  plalntUf.  The 
legal  right  of  aotlMi  was  In  tlie  Insured,  and 
the  proTlalon  In  the  poUcy,  "loss.  If  any,  first 
psyatde  to  Jamie  Perklna  or  assigns,  as  ha 
mortgage  interest  may  appear,"  operated  on* 
ly  as  a  conditional  appointment  or  order  to- 
pay  so  much  of  the  proceeds  of  the  p<4ioy  a» 
mli^t  be  etpial  to  the  amount  due  oo.  the 
mortgage  at  the  time  of,  and  In  the  event  <tf , 
&  loss  under  it  It  Vaa  not  opoatlTe  In 
praesentl,  and  the  Insured  waa  still  the  own- 
er of  tbe  policy.  If  the  mwtgage  was  paid 
b^ore  any  loss  occurred.  It  could  not  become 
effective.  These  considerations  serve  to  show 
that^  whetiber  the  mortgage  debt  be  greater  or 
less  than  ttie  amount  of  the  pcdlcy  whoi  wrlt- 
toi,  audi  a  proTtskm  In  favor  ot  a  mMtgagee 
does  not  opoate  as  an  assignment  of  the 
ptdlcy.  It  la  stiU  the  owner  of  the  premlaea 
who  is  insnred,  and  "010  oontraet  of  tbe  oom- 
pany is  with  him  alone^  and  the  ocmtlnued 
validity  ot  the  poUcy  Is  dependait  upon  the 
performance  by  him  of  the  conditions  em- 
braced in  It  It  Is  not  ttie  hiterest  <a  the 
mortgfvee  In  the  premtoes  that  Is  Insnred; 
and  It  seems  dear,  tharef<H«,  that  an  action 
t(x  the  recovery  of  the  money  In  case  of  loss 
most  be  l»oui^t  In  tt»  name  of  tbit  lonued, 
but  that  the  mortgagee,  in  respect  to  his  In- 
toest,  may  be  Joined  with  him  as  a  eoplalntlff. 
The  recent  eases  ot  Hodgson  Insurance  Go.,. 
D6  N.  W.S2(^  ^  the  present  tenn,)  and  Ofaan- 
doa  T.  Insurance  Co.,  (Wis.)  04  N.  W.  880^  are 
ded^ve  of  the  qnestlon  involTed.  2  Wood, 
Ins.  1122;  Martin  v.  Insurance  OOb,  88  N.  J. 
lAW,  140;  Insurance  Oo^  t.  Dareiq^ort,  87 
Mich.  618;  Wabasse  v.  Insurance  COb.  42- 
M.  J.  Law,  206.— may  be  refored  to  in  addi- 
tion to  the  authorities  dtad  in  theae  cases; 
It  is  not  tils  Intosst  of  Uis  mortgagee  that 
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ta  tammd,  but  Ow  Intenit  of  tbn  nufftgagwr; 
ud  It  ■eftfim  Ulogioal  to  uj  tbat  wbetber 
looh  an  si^iotaitmeat  wlU  operate  as  an  as- 
■ismueat  of  tbe  poUor,  If  it  can  w»  <verata  at 
an.  Is  dependoit  upon  whether  the  snzn  due 
m  the  mortgage  Is  greatw  or  less  than  the 
amoont  of  the  loss.  Hie  company  says,  In 
tabstanoe,  to  the  Insnred:  "In  consideration 
of  flu  attpolated  premium,  we  bisore  yon 
aialDSt  kMs  liy  fire  oa  the  pn^rty  described, 
la  the  anin  of  9400;  and  at  your  reaaest,  In 
ass  a  loas  oocois,  we  will  psy  It  to  J.  to 
the  extent  that  any  som  may  then  remain 
doe  on  him  mortgage.**  This  la  clearly  not  an 
wslgDment  of  tb»  policy,  so  that  in  oase  of 
loss  the  mortgagee  alone  may  sne  and  reoor- 
er  fiv  It.  It  is  no  more  than  a  condittonal 
appointment  w  agreement  for  the  fiitore  ap- 
pn^iriation  of  all  or  a  part  at  the  moneys 
that  may  become  doe  nnder  the  policy,  ac- 
oordlng  to  fatnre  events,  depending  for  Its 
Iteration  upon  an  actual  loas,  and  smnethlng 
remaining  dne  on  the  mortgage.  The  oase  is 
Dot  one  of  a  defect  of  parties,  bnt  of  a  want 
of  snffident  interest  in  the  plaintiff  to  enable 
Urn  to  recover.  Ttie  jodgment  of  the  county 
eoort  la  erroneona,  and  must  be  reversed. 

The  Judgment  of  the  ooonQr  court  of  Win- 
nebago county  is  reversed,  and  the  cause  re- 
manded for  a  new  trial,  and  with  directions 
fliat  the  Insured  be  property  made  a  party  to 
tkeaetion. 


EUOBBA  at  sL  V.  JLUUUUA  et  uz. 
(Bspreme  Court  of  Wiseooain.   Nov.  28, 1883.) 

Dsmaua  to  Compuiiit— HrajontDSx  or  Pa>* 
TIBS  PuiKTirF. 
A  qnestlon  of  miajoioder  of  plidnttffs,  or 
whether  a  complaint  states  a  eaase  of  action 
in  favor  of  one  or  taore  of  several  plaintlffB 
acaiait  deftadants,  cannot  be  r^asd  by  domnr- 
IV,  nnder  Bsr.  St  |  2640. 

Appeal  from  circuit  court,  Kewaunee  coun- 
ty; N.  8.  Ollson.  Judge. 

Aetloa  by  John  Smka,  individually  and  as 
guardian  ad  litem  of  HolUe  Kucera.  an  In- 
tent, against  J<dm  Kncera  and  Josephine 
Kuoera,  his  wife,  to  redeem  property  from  a 
mortgage  held  by  defendants.  From  an  or- 
der overruling  their  demurrer,  defendants 
appeal.  Afllrmed. 

The  othor  facts  fnDy  appear  In  ttie  follow- 
log  statement  by  PINNBY.  J.: 

This  action  was  brought  to  redeem  the 
premises  described  In  the  complaint  from  a 
nurtgage  thereon  held  by  the  defendants. 
It  appears  from  the  complaint  that  the  de- 
(ttidant  J(An  Kncera,  on  the  3d  of  January, 
1891,  was  the  owner  In  fee  of  the  premises, 
and  he  conveyed  the  same  (his  wife  Joining 
in  the  deed)  to  their  son,  Jos^h  Kucora, 
and  his  wife,  Mary,  and  at  the  same  time 
UkA,  bade  from  them  a  bond  In  the  sum 
of  ilJSOO,  conditioned  for  the  maintenance 
of  the  defendants,  John  Kncera  and  his  wife, 
Josephine,  during  their  natural  lives,  and 
Ufs  of  the  ■orTfTor  of  them,  and  this  bond 


was  secured  on  the  premises  by  said  mort- 
gage to  the  defendants.  On  the  7th  daj  of 
April,  1892,  their  Joseph,  one  of  the 
grantees  in  said  deed,  died  intestate,  his 
wife,  Mary  Kucera,  the  other  grantee,  and 
their  Infant  daoghter,  MolUe,  one  of  tlie 
plaintiffs  m  this  action,  surviving  him;  and 
aftarwarda,  July  21,  1802,  the  said  Mary 
Kucera  deeded  said  premises  to  her  tath«, 
J<^  Bmka,  who  Is  tbm  other  plaintiff  In 
the  action.  The  plalntlfh  allege  that  they 
are  now  the  owners  In  fee  of  the  premises, 
and  that  they  had  tendered  to  the  defend- 
ants the  amount  secured  by  the  bond  and 
mortgage,  and  are  now  ready  to  pay  the 
money  Into  court,  etc.  TbB  defendants  made 
answer  to  the  comidalnt  as  to  the  plaintiff 
John  Smka,  and  as  to  the  plaintiff  MoUle 
Kucera  they  demurred  thereto,  "in  so  far  as 
It  rtfates  to  or  attempts  to  state  a  cause 
of  action  in  fovor  of  the  plaintiff  Mollle 
Kocera  and  against  these  defendants,  for  the 
reason  that  It  appears  upon  the  face  of  the 
complatait  tiiat  the  same  does  not  state  facts 
suffldent  to  oonstitnte  a  canse  of  action  In 
favor  of  said  MolUe  Kucera  against  the  de- 
fendants," The  defoidanta  appealed  from  an 
ordo-  ovemiUng  ttie  denmrrw. 

George  B.  Byron,  tx  appellants.  John 
Wattawa,  ^ash  &  Nash,  of  oonnsd,)  for  ro- 
spcmdaiti. 

PINNBT.  J.,  (after  stating  the  facts.)  The 
denrarrer  in  this  case  is  of  a  somewhat 
anomalous  character,  and  presents  the  ques- 
tion whethw,  where  an  action  is  brought 
by  two  or  more  plaintiffs,  the  defendant 
may  demur  to  the  complaint  in  so  far  as 
it  relates  to  one  of  the  plaintiffs  only,  for 
the  reasMi  tbat  It  does  not  state  facts  suffl- 
dent to  ctmstltute  a  canse  of  action  In  favOT 
of  snch  plaintiff  and  against  the  defendants. 
It  being  conceded  ttiat  the  complaint  does 
state  facts  snffldoit  to  warrant  a  recbvery 
In  favor  of  the  other  plaintiff.  The  ground 
of  demurrer  spedfled  by  subdivision  6,  S 
264fi,  Bev.  St,  "that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  acUoo."  must  as  in  other  cases,  be  sped- 
fled "hi  the  language  of  the  subdivision  at 
section  2649  relied  upon."  A  demurrer  so 
limited  and  quallfled  as  this  does  not  seem 
to  be  allowed  by  the  statute,  but  bad  it  been 
in  the  general  language  of  subdivision  6, 
under  repeated  dedslons  (tf  this  court,  from 
which  we  see  no  reason  to  depart  It  most 
have  been  overruled.  Hie  objection  is,  In 
substance,  that  there  Is  a  misjoinder  or  ex- 
cess of  parties  plaintiff^  The  statute  does 
not  permit  a  demurrer  upon  the  ground  that 
there  Is  a  misjoinder  of  parties  plaintiff 
or  defendant  This  is  not  a  defect  of  par- 
ties, within  subdivision  4,  1  2648.  Misjoin- 
der and  excess  or  superflul^  of  parties  are 
Identical.  Bead  v.  Sang,  21  Wis.  087.  That 
a  misjoinder  or  excess  of  parties  defendant 
is  not  the  ground  of  demurrer  has  been 
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«KpcaBdy  nded  in  GvMt  WMen  Oompooiid 
Oo.  T.  Afltaifl,  Ikig.  Oow,  40  Wli.  878;  Uaavr 
T.  McGorlile,  flB  Wis.  48^  84  N.  W.  033. 
Bnt  tike  dtftadantt » Improfwrtj  Ji^aed  1011; 
tenor  mpantel7  on  the  groond  that  the 
complaint  Aom  not  state  facta  snffldent  to 
«ooBtltiite  a  cavw  of  action.  AxAadMr  t. 
Mayw.  SS  Wis.  880^10  N.  W.  440l  Id  Qood 
T.  Sanfc  BDpra,  it  was  tsSA  tiiat  tiie  ot^)ee> 
tkm  that  the  wlf*  had  been  improporly 
Joined  as  a  plalntUf  wttfa  her  husband  tn  an 
action  tn  irlilah  the  entire  interest  was  In 
lilm  was  anowed  for  the  pecnllar  reason 
that  no  Jndsmflnt  cotdd  be  glnoi  In  fsTor 
of  the  d^ndant  In  each  case  against  the 
wUe.  m  wmard  Beaa,  2S  Wis.  540,  li 
-was  held  that  a  domirrer  tot  escws  of  par- 
ties pinlntlff  to  bad  If  one  of  them  Is  ontitied 
to  judgment  against  tiw  defendant;  and 
Harth  T.  Waupaca  Co.,  88  Wla.  2S0,  la  to 
the  aanM  ptOnt  In  ScfaUter  t.  Oltjr  ot  Ban 
Olalre^  Bl  Wis.  886,  808,  8  N.  W.  253;  a  de- 
murrer by  a  defendant  to  the  comj^alnt  on 
the  ground  tliat,  as  io  one  €f  the  plaintiffs 
4t  did  not  state  ttcto  anffident  to  oonsUtnte 
«  cause  of  actisik,  was  ovomded.  And  In 
Boyd  T.  Beandln.  M  WIsl  104,  11  M.  W. 

It  was  heM  that  the  jotedar  of  a  plain- 
tiff .who  has  no  interest  is  not  a  ground  of 
•demnrrer.  In  Nerll  t.  Clifford,  05  Wis.  161. 
100,  12  N.  W.  419,  It  was  hcild  that,  under  a 
general  demurrw  that  the  eoinplalat  does  not 
state  facta  suffidesit  to  constitute  u  cause 
■ot  action;  tiie  fact  tiiat  llioEii  la  a  tiils- 
jotndflr  of  parties  plakitiff  cannot  be  oon- 
sldered.  It  la  thereftm  weU  settled  in  this 
state  that  a  ivnmmx  on  this  ground  cannot 
t>e  allowed.  The  case  of  Palmer  t.  Davis, 
38  N.  T.  247,  Is  dted  aa  justttytng  tiie  de- 
murrer In  question,  and  that  conduskm  Is 
mstaJned  by  the  anbaequent  case  et  People 
T.  Opooka.  BS  N.  Y.  64&  These  cases,  while 
holding  that  a  misjoinder  ot  parties  plain- 
tiff Is  not  a  ground  of  demurrer,  hold  that  a 
special  damnnpCT,  such  as  thto  is  in  fact, 
may  be  anstalned  oa  the  ground  tirat  the 
compliUnt  does  not.  as  to  one  of  the  plaln- 
tlfl^,  state-  a  cause  of  action,  and  that  the 
^ibJectiMi  may  also  be  raised  at  the  trial, 
when  the  complaint  will  be  dismissed  as  to 
such  plaintiff,  but  that  it  will  be  no  ground 
for  dismissal  of  the  complaint  as  to  botiA 
plalnttfBi.  It  is  worthy  of  notice  that  the 
amended  or  new  Code  In  New  Yoi4:,  adopt- 
ed since  these  cases  were  decided,  (section 
488,)  has  speidfled  aa  a  dlathict  gnmnd  of 
demurrer  "that  tiiere  is  a  misjoinder  of  par- 
ties plaintiff  or  defendant"  As  the  defend- 
ants can  arail  themselrea  of  tiie  objection 
to  Its  full  extent  at  the  trial,  and  there  can 
be  but  one  final  judgment  In  the  action,  the 
right  to  hare  the  objection  allowed  on  de- 
murrer cannot  be  a  matter  of  much  prac- 
tical advantage  or  Importance,  and,  at  best, 
could  result  only  In  an  order  that  could  not 
be  carried  Into  ^ect  mitit  after  a  trial  as 
to  the  othtf  plaintiff.  We  will  adhere  to 
the  rule  aa  already  settied  until,  aa  in  New 


(Wla. 

Toik,  tke  lecUatnra  siaU  ebaag*  lb  U  the 
aomplatnt  atatea  a  good  eaose  ot  action  in 
faror  ot  Mollle  Kucera,  It  Is  not  dmled  bnt 
that  tin  demnrrer  waa  property  oremOed. 
It  It  doaa  not  atata  fhcta  anOctent  to  eonatt- 
toteaeansoof  acdmL  In  bar  ftvor  aa  agalnat 
Oem,  It  la  dlfdodlt  to  see  how  the  d^endant 
can  be  prejudiced,  at  said  to  have  been 
aggrieved,  by  the  erder  anpaaled  from.  It 
nnst  tturedton  be  asgivded  aa  aettied,  m 
ttaia  state  at  least,  ttet  the  qnsatloa  of  mis- 
joinder of  plalnWlia,  or  whether  the  com- 
plaint, as  to  one  or  more  of  several  plaintiffs, 
states  a  canse  of  aotkm  against  the  defend- 
ants, cannot  be  raised  by  denmrrer,  under 
any  of  the  grounds  allowed  by  ■setion  2840, 
Bar.  St  For  tbese  leaaoaa  tte  order  of  die 
eircatt  osort  anat  be  aflbmed,  and  the  came 
rmanded  for  farther  pSDoeadtega  acoovdtog 
to  law.  It  la  ordsrad  aeoordlngly. 


HOSLET  et  al.  v.  WISCONSIN  ODDi  FB>I«- 

LOWS  UUT.  LIPB  IN&  OO. 
(Snpmne  Cetirt  of  Wlseonsln.    Nov.  28.  189a) 

AonoH  OF  Lirs  iKSTnuNcs  Foliot— Puoa  or 
TaiAii. 

Where  the  bylaws  of  an  humrsnee  com- 
pany, and  a  certificate  of  Insurance  iastied  by 

It,  provide  tlkat  within  a  specified  time  after  the 
death  of  the  assured  tiie  company  Bhall  deliver 
to  the  benefidary  a  check  for  the  aum  inaured, 
and  the  company  falls  so  to  do.  the  default  oc- 
cani  where  the  beneficiary  resides,  and  the 
cause  of  action  arises  there,  within  the  mean- 
ing of  Bev.  St.  I  2610,  snbd.  6,  which  pEovldes 
that  the  venae  of  indi  action  Is  in  the  eounty 
in  which  the  oause  of  action,  or  asms  part  there- 
of, arose. 

Appeal  from  drcult  court,  la  Orosse  coun- 
ty; Alfred  W.  Newman,  Judge. 

Actiim  by  Dora  Hosier  and  oQhcb,  against 
the  Wlsooastai  Odd  Fellows  Mutual  Life  In- 
Burance  Company  on  certain  certiScateB  of 
insurance  issued  by  defesidant  to  Matthias 
Hoeley,  husband  and  fsthsr  of  fdalntilte. 
From  an  nrder  granting  d^lendant^s  motion 
fior  duinge  of  voine  from  La  Gnosse  .to  Mil- 
waukee county,  plalatiffB  appeaL  Bevnaed. 

The  other  facta  folly  appear  in  the  follow- 
ing statement  by  WIN8U>W.  J.: 

Appeal  from  an  order  changing  venue  from 
La  Crosse  to  Milwaukee  county  1190a.  appU^ 
cation  of  dCEfendant  The  defendant  la  a 
domestic  Insurance  eorporatixm,  ealatlns  un- 
der chapter  43»  Private  Xx>eal  Laws  1860,  and 
chapter  1,  Laws  1887.  May  10,  1860,  the  de- 
fendant Insured  the  life  of  Matthias  Hoalety, 
a  resident  of  La  Orosse,  for  the  benefit  of 
his  wife  and  children,  and  israed  to  tatm 
three  p<^des  or  certificates  ot  Insurance  of 
91,000  eadi.  HoBley  died  June  25, 1802.  while 
still  a  resident  ot  La  Orosse,  being  at  tbe 
time  temporarily  in  Ohtcaga  His  wife  and 
children,  vrho  are  the  plaintiffs  in  thla  action, 
continued  to  reside  at  La  Ooase.  and  still 
reside  there.  The  certificates  provided  for 
payment  of  the  insurance  to  the  beneficiaries 
within  90  dain  after  due  proof  of  the  dpath 
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«f  tte  InmM  ■kail  tam  been  rccdTod  by 
tht  aecretftiy.  Seetfoii  M  oC  the  deteadanei 
•MDded  charter  (cibapter  1,  Iawb  1887)  pxo- 
Tldea  aa  folio  ws:  "Within  90  daya  after  the 
Kcelpt  tqr  the  aeonCary  ftf  doe  prooCa  of  tlie 
death  of  anj  memba*  •  •  *  thoa  shall 
be  paid  to  the  ben^dary"  the  sum  called 
te  tigr  aDCb  certtflcate.  Section  14  of  defend- 
ant's by-laws  proTldea  that  lyxm  recdpt  at 
piQofB  of  death  the  defendant's  secretary 
stall  Immediately  emwnlnw  the  case,  and.  If 
he  ttnds  that  the  deceased's  certlflcateitf  mem- 
benhlp  was  valid  and  In  foil  force  and  effect 
at  the  time  (rf  bis  or  her  death,  the  preid- 
tet  Shan,  within  90  days  after  the  receipt 
«C  said  proc^  draw  Ua  warrant  on  the  tcea*- 
ay,  ooantaralgned  tqr  the  aecretary,  for  the 
anwnnt  due,  payable  to  the  pomm  or  per^ 
sons  entitled  theteto;  and  the  secretary  shall 
wltUn  each  90  daya  transmit  or  deUver  the 
suae  to  the  poBon  entitled  fliereto,  and  take 
Us  or  her  recetpt  thmftv.  This  action  was 
mnmeoeed  In  La  Oreseo  county.  The  com- 
llslnt  set  forth*  among  ethor  tiiiiigs,  the  lasn- 
aaee  of  the  policies,  tiie  dve  pcrCwmanoe  by 
Hbsl^  of  an  the  condltlona  and  obUgaUons 
feqaf  red  of  him.  the  death  of  Hoaley,  June  35, 
U92,  the  jCnmlahlnc  of  cwnplete  proofs  ot 
death,  the  fact  that  more  than  90  days  had 
elapsed  rince  the  fondshlng  of  such  proofs, 
and  the  defendant's  netfect  to  pay  the  lees. 
Upon  the  complaint,  and  an  affidavit  show- 
tab  amonff  other  thlnga,  that  the  defendant's 
principal  office  and  place  of  bnslneaa  was  and 
flUU  ts  In  the  dly  M  Milwaukee  the  defend- 
ant moved  that  the  venae  of  tiie  action  be 
changed  to  Milwaukee  county,  under  anbdi- 
lUoa  I  2S19,  Bev.  St  Upon  this  motl«k 
file  pInhiHffa  showed  by  affidavit,  among  othr 
<r  thlnga,  their  continuous  resld^ce  In  La 
Crosse  fk-om  the  time  of  the  Issuance  of  the 
poUdee  OP  to  the  tbne  of  the  commmcemait 
«f  the  action.  From  an  order  changing  the 
veirae  to  MOwankee  coonty,  xtlalntifFs  appeal. 

M.  P.  Wtng  and  John  D.  Onmee,  (O.  L. 
Baod  and  H.  P.  Richardson,  of  connsel,)  for 
appdhmta.  L.  H.  Mead  and  Gea  W.  Bird, 
te  re^ndoit 

WTNSLOW,  J.,  (after  stating  the  facts.) 
Ihider  subdivision  0,  |  2819,  Rev.  8t,  the 
pnper  place  of  trial  of  this  actlim  Is  the 
connty  in  vbiOi  the  defendant  has  Its  prin- 
cfpal  office  a:  place  of  bnslneBs,  or  In  which 
the  eanse  of  action,  or  some  part  thorectf, 
arose.  That  the  defendant's  prlndpid  office 
Is  hi  MUwankee  la  imffisputed;  but  stni,  If 
tile  cause  of  action,  cn-  some  part  thereof, 
arose  In  La  Oroese,  Uie  idace  of  trial  ihould 
not,  under  the  section  quoted,  be  changed. 
The  question,  ttiereftwe.  Is,  did  the  cause  of 
setlon,  or  any  part  of  it,  arise  In  La  Crosse 
coonty?  We  think  this  voestton  must  be  an- 
swered la  the  affirmative.  Aa  was  said  in 
Bran  V.  Aasodattoi.  72  Wis.  430,  89^  N.  W. 
G29,  the  words  "cause  of  action"  "tndnde  the 
act  or  Mnladon  without  which  there  would 
T.57N.w.no.l— 4 


be  no  cause  of  actkm  or  tight  df  TCOorcvr*" 
Of  course,  the  making  <3t  the  contract,  the 
payment  of  the  inemlnniis,  the  deatik  at  the 
asBuzed*  and  the  taaaMiDg  of  Ite  prooii 
of  death,  are  all  esseuttal  and  vital  facta, 
without  which  there  would  be  no  eanse  of 
action;  but  even  with  all  of  thme  fhcts  ao 
cause  of  action  would  be  complete  until  99 
days  had  pused  after  the  reodpt  of  proofs 
without  payment  It  was  the  default  In  pay- 
ment within  the  90  daya  which  made  the 
cause  of  action  perfect  Priw  to  this  de- 
fault an  actum  would  have  been  prematura 
This  deftiult  took  place  in  La  Oroaao  oonnly, 
be9anse  1^  the  contract  and  l^-lawa  of  the 
company  the  dieck  was  to  be  ddlvered  to 
the  ben^ciarles,  and,  as  they  were  contlnn- 
oudy  residents  ot  La  Crosse,  that  ddlvery 
was  to  tnke  place  In  La  Crosse  ooonty.  Bank 
V.  Lacombe,  84  N.  Y.  867.  We  oondnde  that 
the  default  without  whldi  there  could  be 
no  recore^,  occurred  In  La  Crosse  county. 
Order  reversed,  and  action  remanded  for  fur- 
ther proceedings  according  to  law. 


BROSDU  T.  SANDERSON  et  bL 
(Swreme  Court  of  Wisooadn.    Not.  S8, 1893^ 

Fuss  iMPHISOHIIBNT-^SxaaSBIVa  DtUUBBS— VoSr 
DNTABT  AFFUHAKCE. 

1.  Where  a  continuance  Is  granted  by  a 
ustlce  in  ft  criminal  case,  the  Justice  loses 
nfisdiction  oa  fallare  to  eater  in  his  docket  the 
time  and  place  to  whidi  the  ease  la  etntlDiied, 
and  an  Imprisonment  of  defendant  after  nxuh 
continuance  Is  nulawfnl. 

2.  The  amwarance  for  trial  of  a  person  who 
imm  been  released  from  in^rlsonment  <»  ills 
giving  bond  to  appear  is  not  Toluntair. 

3.  A  verdict  of  f 250  for  an  unlawful  im- 
pristmment  of  a  person  for  two  days  is  not  ez- 
cesdve^ 

Appeal  ft-om  drenlt  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  by  Adam  Bro^dc  against  M.  B.  San- 
derson and  another  for  false  imprisonment. 
There  was  Judgment  for  plalntift.  and  de- 
fendants appeal.  Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
Ing  statement  by  WINSLOW,  J.: 

False  imprisonment.  The  plaintiff  was  ar- 
rested by  defendant  Hdden,  a  constable,  on 
a  valid  criminal  warrant  Issued  by  the  de- 
fendant Sanderson,  a  Justice  of  the  peace. 
He  wds  brought  before  the  Justice  August 
1,  1891,  arraigned,  and  pleaded  not  guilty, 
whraeimoa  lie  aaked  for  a  conttnuaace  to  ob- 
tain .ndtnasBes,  until  August  Sd.  The  con- 
thmauce  was  granted,  and  the  plaintiff  was 
committed  to  Jail  In  the  mean  time,  but  the 
Justice  did  not  enter  In  Ua  dodrat  the  time 
or  place  to  wbldi  the  cose  was  adjourned. 
The  defendant  Hdden  took  the  plaintiff  to 
Jail,  where  he  was  imprisoned  until  August 
3d,  when  Helden  agnln  brought  him  before 
the  Jusdce.  Another  adjournment  was  had 
until  August  4th,  and  the  plaintiff  gave  bis 
own  recognizance  for  his  appearance,  and  de- 
podted  $40  with  the  Justice  to  secure  hia 
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bond.  On  Ansnrt  4th  the  plaintiff  appeared 
pursuant  to  his  rect^nlsance,  and  the  actl<«i 
was  dismissed  without  triaL  The  plaintiff 
paid  his  attorney  $10  oat  of  the  HO  dejrasited 
In  court;  also  the  Justice's,  constable's,  and 
witneases*  fees;  and  recelred  bade  out  of 
the  $40  but  $8.19.  The  damages  were  laid 
at  $1,000.  besides  the  $31.81  paid  for  costs, 
etc  The  Jury  returned  a  verdict  for  the 
plaintiff  for  $260,  on  which  Judgment  was 
rendoed,  and  defendants  appeal. 

J.  M.  Clarke,  for  appellants.  John  J.  Mc- 
Auliffe  and  J.  O.  McKenn^,  for  req>ondent 

WINSLOW.  J.,  (after  statlnff  the  facts.) 
It  Is  manifest  that  the  Jasttee  ccnn^etely  lost 
Jurisdiction  of  the  case  afta  the  txst  ad- 
journment by  not  enterlns  on  his  docket  the 
time  and  place  to  which  the  case  was  ad- 
journed. Brahmstead  t.  Ward,  44  Wis.  SDL 
Tho  plaintiff's  imprisonment  after  this  ad- 
journment was  without  warrant  of  law, 
there  being  no  action  then  pending.  The  cir- 
cuit judge  so  charged  the  Jury,  and  the 
charge  was  plainly  right 

It  Is  dalmed  that  this  defect  or'losB  of 
Jurisdiction  was  walred  by  the  appearance 
of  the  Kdalntlff,  without  objection,  on  the  4tta 
of  Angnst  Gtmcedlng  that  audi  a  Jnrlsdic- 
tbmal  error  might  be  waived  in  a  criminal 
case  by  an  appearance  without  objection,  It 
is  rery  certain  that  the  appearance  must  be  a 
voluntary  one  to  hare  such  an  efCect  In 
this  ease  the  appearazioe  oa  August  4th  can- 
not be  called  voluntary.  He  had  been  com- 
pelled to  give  bcmd  and  depodt  mon^  to 
secure  his  appearance,  and  he  was  compelled 
to  appear,  tn  order  to  ajoUl  defiinlt  oa  Ids 
bond  and  loss  of  the  money  deposited.  Such 
an  appearance  Is  substantially  coerced.  It 
would  be  a  mlaionur  to  call  it  vt^nntary. 
It  Is  said  that  the  constable  was  protected 
\xy  valid  process.  He  ndtlur  lOeads  nor 
shows  In  evidence  ai^  process  after  the  flrat 
warrant  The  damages  do  not  seem  ex- 
cessive. We  see  no  oror  In  respect  thereta 
Judgment  affirmed. 


STATE  T.  CONB. 
(Supreme  Oourt  of  Wlsconshi.    Nov.  28, 1898.) 
IfASEMas  or  HmoR— Validitt. 

Under  Rev.  St  {  2350,  providing  that 
when  either  party  to  a  marriage,  for  want  of 
Age,  shall  be  incapable  of  assenting  thereto,  and 
there  sball  have  oeen  no  lubaequent  volaataiy 
cobabitatioD,  the  marriage  shall  be  void  from 
■neb  time  as  shall  be  fixed  by  the  judgment  of 
a  court  of  competent  aothorlty  declaring  the 
nolllty  thereof,  the  marriage  ox  a  15  year  old 
boy  without  the  consent  of  his  parwts  Is  void- 
able only,  and  not  void. 

QnestiMi  certified  from  circuit  court.  Bar 
due  county;  Frank  M.  Fish,  Judges 


Frank  L.  Gone  was  convicted  of  Ugamy. 
and  <m  motion  in  arrest  of  Judgmmt  certain 
facts  were  certified  to  the  supreme  court, 
and  the  question  submitted,  "Can  the  de- 
fendant be  legally  convicted  ot  bigamy  under 
the  alsove  factsT"  Qncstton  answered  I& 
the  afflrmatlve. 

The  other  facta  folly  appear  In  tlia  Mtow- 
Ing  statement  by  WINSLOW,  J.: 

Prosecution  tor  bigamy.  The  defendant, 
without  the  cwsait  of  his  parents,  married 
one  Edith  S.,  October  8L  1885,  being  thea 
fifteen  years  and  two  months  old.  The^  co- 
habited together  until  April,  1886,  when  they 
voluntarily  separated  and  Iiave  not  since  liv- 
ed together.  On  the  19th  day  of  Septonber* 
1S91,  the  defendant  married  one  Sarah. 
the  said  Edith  being  stlU  alive,  and  no  decree 
of  divorce  or  annulment  of  the  first  marriage 
having  been  obtained.  Upon  these  facta  the 
defendant  was  found  guilty  nt  bigamy,  and 
upon  motion  in  arrest  of  Judgment  the  cir- 
cuit Judge  certified  the  above  facts  to  thia 
court  and  submits  the  question,  "Can  the- 
defendant  be  legally  convicted  of  bigamy  m- 
dw  the  above  facta?" 

J.  L.  O'Connor,  Atty.  Oen.,  and  J.  U.  dxa- 
cy,  Asst  Atty.  Gen^  for  plaintiff.  SL  (K 
Hand,  for  defendant 

WINSLOW,  J.,  (after  stating  the  £ae1a.> 
Hie  question  is,  was  the  first  marriage  void 
or  voidable  only?  If  void,  Own  Oiere  wa» 
no  bigamy;  If  voidable  only  by  the  decree  of  a 
court  of  oompetent  Jurisdlotion,  then  there 
was  a  marriage  subsisting  until  mOh  decree- 
was  readied,  albeit  an  Imperfect  one. 
Speaking  of  mch  a  marriage,  it  waa  said  hj 
tbla  court  In  the  oaae  of  Bllot  v.  EUot,  7T 
Wis.  634,  48  N.  W.  806:  "TUs  marriage  is 
not  an  abatdute  nullity.  It  Is  tmly  annulled 
fnm  such  time  as  shall  be  fixed  by  tiie  Judg- 
ment of  Itae  court  Bev.  St  I  2800l*  That 
time  may,  and  in  many  amtingendes  should, 
be  fixed  at  a  later  date  than  that  of  the  mar> 
rlage.  During  the  time  Intervening  the  mar- 
riage la  valid."  This  language  waa  used  ad- 
visedly, and  Is  sniVOTted  the  great  weight, 
of  authwlty.  We  see  no  reason  for  depart- 
ing team  It  now.  Beggs  v.  Shit^  66  Ala. 
108,  and  anthoritlea  dted.  "EbB  oaae  ot 
Shaeffer  v.  State,  20  Ohio,  1,  Is  an  anthority 
to  the  contrary,  bat  ve  do  not  deem  It  well 
support^  dther  In  naaxm  or  auth<nlty.  It 
follows  that  the  question  sidnnltted  moat  be- 
answered  in  the  afilrmative^  Question  an- 
swered In  the  afOrmativa 

'  B«v.  St  I  2S60,  provides  that  when  either 
partr  to  a  marriage,  for  want  of  age.  shall  be 
incapaUe  of  assenting  thereto,  and  there  shall 
have  been  no  sabseqnoit  voluntary  cohabita- 
tion, the  marriage  sliaU  be  void  from  sueh 
time  as  riuUl  be  fixed  the  judgment  of  a 
court  of  convetent  authority  deaazug  iba  n^ 
Uty  thoeof. 
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KXLLY  V.  TOWN  OF  DABZJNOTOK 
{Soprenw  Conrt  of  mMOurin.    Not.  28, 1898.) 
Aonov  lOB  NioLiontoB— Fbozuutb  Caubb— 
BvmoiBircrr  ov  Cokfuiiit. 
In  a  complaint  In  an  action  asainst  a 
town  for  personal  Injuries  reBOldiv  from  the 
fall  of  the  wagon  In  which  plaintiff  waa  riding, 
and  the  team  attached  thereto,  from  a  bridee, 
an  alluation  that  "hr  reaion,  entirelr,  of  the 
insaffid«ic7,  want  of  repair,  and  defects  afore- 
■aid,  of  ema  in  aald  bridce,"  eald  wagon  and 
team  fdl  therefrom,  aoffidentlj  arers  that  the 
defects  In  the  bridge  ware  the  proximate  cause 
of  plain  tiff's  Injuries. 

Appeal  from  drcntt  Cfmrt,  La  Fayette 
county;  George  Olementson,  Judge. 

Action  bj  Marcella  Kelly  against  the  town 
of  Darlington.    From  an  order  oTerruling  a 
demnrrtf  to  the  complaint,  detbndant 
peals.  Affirmed. 

Tbe  other  facta  fully  appear  In  the  follow- 
ing statement  by  WINSLOW,  J.: 

Action  for  personal  injuries  resulting  from 
falling  from  an  alleged  defectlTe  bridge  up- 
on a  highway  In  tbe  defendant  town.  The 
VLOomplalnt  charged,  in  aubstanoe,  that  the 
J  MVldge  woa  too  narrow  to  be  safely  traveled, 
y  was  dongeroualy  high,  being  about  12  feet 
I*-  abore  the  river  bed,  and  was  without  guards 
A  or  raiUnga;  that  by  reason  of  said  defects, 
J  and  without  fault  on  the  part  of  tbe  plaintiff 
or  driver,  a  team  of  horses  and  the  wagon 
attached,  in  wtaicta  wagon  plaintiff  was  rid- 
ing, were  tnedpltated  off  of  said  bridge  into 
the  stream,  causing  serious  injuries  to  the 
plaintiff.  The  complaint  also  alleges  the 
tlm^  giving  of  the  notice  required  by  sec- 
tion 1888,  Bar.  St.  and  the  flUng  of  a  daim 
as  required  by  aecti<m  824,  Rev.  St;  and 
a  copy  of  aald  notice  and  daim,  which  are 
identteal,  is  attached  to  tbe  complaint  as  an 
exhibit  8aiA  notice  describes  and  locates 
tbe  bridge  with  exactness;  alleges,  as  de- 
fects, that  thoe  were  no  guards  or  rails 
therecm,  that  it  was  too  narrow,  and  that  it 
was  nnneceasarily  and  dangerously  high,  be- 
ing about  12  feet  above  the  bed  of  the  water; 
ond  allegea  that  she  received  her  Injuries  by 
reason  of  said  d^ects  in  the  bridge.  The 
complaint  also  contains  allegations  showing 
the  rejection  of  tbe  claim  by  the  town  board 
of  audit  before  suit  brought  A  general  de- 
mnrro'  to  the  complaint  was  overruled,  and 
defendant  appeals. 

Orton  A  Osbom,  for  appellant  'Vnism  & 
Martin,  tar  respondent 

WINSIiOW,  J.,  (after  stating  the  facts.) 
Why  this  demurrer  should  have  been  Int^- 
posed  is  not  apparent  It  is  manifest  that 
it  was  rlghUy  overruled.  It  la  said  that 
the  defects  in  tbe  bridge  are  not  alleged  to 
be  the  proximate  cause  of  the  injury.  The 
complaint  distinctly  allies  that  "by  reason, 
eatirdy,  of  the  Insofllden^,  want  of  repair, 
and  detects  aftornsaHl,  of  and  in  said  In-ldge," 
said  team  flsl  from  tbe  bridge.  Nothing  for- 
ttur  seams  ncesHafir*  Order  affirmed. 


BIHA  V.  PBLNAB. 
(Bivmne  Court  of  Wisconsin.    Nov.  28, 1893.) 
TaaarAss  —  BvuBsos  —  Advsbsb  PoessBsioa— 

ESTOPPII.  —  KbCBPTIOS  OW  SviOaHOB — DlBCU> 

TIOH  or  CODBT. 

L  On  BD  Issue  as  to  title,  evldoioe  that  one 
who  eonv^ed  the  land  in  coatrovern'  to  dtfend- 
ant'a  grantor  could  not  speak  English,  and  did 
not  know  that  his  deed  covered  such  land,  was 
Iffoperly  excluded,  it  not  being  claimed  that  the 
mistake  was  mutual,  or  that  there  was  fraud 
on  the  part  of  defendant's  grantor. 

2.  Where  a  person  conveys  land  he  Is  ea- 
toK>ed  from  claiming  that  a  subsequent  pos- 
session of  such  land  1^  him  is  adverse  to  his 
grantee,  and  possession  hj  him  and  one  to 
whom  he  sabseqaently  conveys  the  land  most 
be  deemed  to  be  in  subordloation  to  the  title  of 
the  grantee  in  the  first  cwivayance.  Schwallr 
back  V.  Baflwoy  Co.,  84  N.  W.  128,  89  Wis. 
292,  followed. 

8.  It  is  s  mattw  of  discretion  with  a  trial 
ooort  whether  or  not  It  shall  permit  additional 
evidence  to  be  given  after  tbe  case  has  been 
closed. 

Appeal  from  circuit  court  Kewaunee  coun- 
ty; N.  S.  Ollsou,  Judge. 

Tre^ass  by  Wenael  Rlba  aeUnst  Nlcholaa 
Pdnar.  From  a  Judgmmt  for  defendanti 
plaintiff  appeals.  Affirmed. 

The  other  facta  fully  appear  In  the  fid- 
lowing  statement  by  WINSLOW,  J.: 

TreiM>ass  action,  commenced  In  Justice's 
OGort  and  removed  to  the  circuit  court  upon 
plea  of  title.  Ibe  premises  In  dispute  are 
a  half  acre  of  land  In  a  square  form  In  the 
N.  W.  comer  of  the  W.  %  of  the  N.  W.  % 
of  section  Na  21,  township  22,  range  24,  In 
Kewaonee  county.  It  appeared  on  the  trial 
that  (ne  Francis  Sblmmd  was  the  Miginal 
owner  of  the  above-^escrlbed  80  acres,  in- 
cluding the  half  acre  In  dtspate.  and  that 
both  parties  claim  title  under  him.  On  the 
29th  day  of  March,  1864,  Francis  Sbimmel 
and  wU!e  conveyed  the  aald  80  acres,  with- 
out exception,  to  Wenael  SUmmd,  by  war- 
ranty deed.  January  10,  187%  Wenzd  Shlm- 
md  and  wife  conveyed  the  same  premises  by 
warranty  deed  to  John  Rlba.  The  plain- 
tiff, Wemzd  Biha,  la  one  of  the  helis  at  law 
of  said  John  Biha,  deceased,  and  is  the 
grantee  of  the  premises  by  quitclaim  deed, 
signed  by  the  remaining  h^rs  ot  John  BIha. 
This  series  of  deeds  constituted  tbe  plaintiff's 
paper  title.  On  the  part  of  the  defradant 
it  appeared  that  Wenzel  Shlmmel  and  wife 
conveyed  to  Simon  Pelnar,  October  13,  1859, 
by  warranty  deed,  the  half  acre  of  land  in 
dispute,  described  as  one-half  acre  of  land 
in  the  N.  W.  comer  of  the  N.  W.  %  of  the 
N.  W.  %  of  said  section  21,  which  deed  was 
duly  recorded  September  27,  1860;  also  that 
<m  the  12th  of  January,  188B,  Simon  Pelnar 
and  wife  conveyed  tbe  said  half  acre  by 
warranty  deed  to  the  defendant  Nicholaa 
Pelnar,  which  deed  was  recorded  January 
24,  1885.  The  case  was  tried  with  a  Jury, 
but  after  botii  parties  had  tested,  and  a. 
motion  for  nonsuit  bad  been  madek  the  jnr^ 
was  discharged  by  agreement  of  the  cobim^ 


Digitized  by 


53 


NORTHWESTERN  BBPOETBR,  Vol.  57. 


and  tbie  case  submitted  to  tbe  coxirt  for  d«- 
dflloD.  The  etve  was  th«ii  reopened  and 
further  tesUmony  taken.  Tbe  court  made 
the  following  findings: 

First  The  trespass  complained  of  cooststo 
of  the  admitted  attempt  of  the  defendant  to 
build  a  fence  around  one-half  acre  of  land 
In  the  N.  W.  comer  of  the  W.  %  of  the  N. 
W.  H  of  section  No.  21,  described  In  the 
complaint  The  premises  In  dispute  were 
conveyed  by  Wenzel  Shlmmd  and  wife  to 
Simon  Pelnar  by  warranty  deed  dated  Oc- 
tober 18,  1859,  and  recorded  September  27, 
1860,  which  deed  described  the  premises  as 
oue-faalf  acre  In  the  northwest  comer  of 
the  goTernment  subdlrlslon  t^Ten  above. 
Second.  That  on  the  13th  day  of  October, 
1850,  the  W.  %  of  the  N.  W.  %  of  aald  sec- 
tion No.  21  was  Inclosed  wltii  a  brush  fence 
on  the  north  and  west  aldea,  so  as  to  Include 
the  one-half  acre  In  dispute,  'niat  anld 
fence  has  been  repaired,  rebuilt,  and  main- 
tained by  Frans  Sblmm^  and  his  grantees 
from  time  to  time  since  1809,  on  snbstanOAl- 
ly  the  same  line,  and  tbe  said  W.  %  of  the 
N.  W.  ^  (tf  said  section  has  bem  protected 
by  a  substantial  indosure  by  ttie  plalntUF 
and  his  grantors  for  more  I3ian  20  yean 
next  prior  to  tiie  acts  constituting  the  al- 
leged trespass,  and  tbe  said  f^ce  was  built 
In  the  year  18S9  or  befbre.  Third.  That  the 
plaintiff  and  his  grantors  have  been  In  the 
actnol,  cootiniious,  and  exduslTe  possesaloo 
of  said  W.  %  of  tbe  N.  W:  U,  of  saM  section 
21,  iBcIodlng  said  one4iaU  acre,  from  Octo- 
ber 13,  18S8,  down  to  the  time  of  the  al- 
iened trespass,  and  during  tbat  time  deared 
off  the  timber  from  said  one-half  acre,  tih 
getiier  with  other  land  tn  said  govcrnmait 
80  adjacent  thereto,  and  cultivated  and  im- 
proved the  same  according  to  the  usual 
course  and  custom  of  the  adjoining  coimtry; 
that  the  defendant  and  his  grantors  liaTS 
never  been  in  actual  possesdon  of  the  prem- 
ises  in  dispute.  Fourth.  That  the  defend- 
ant and  his  fatlL»,  Slnum  Pdnar,  grantee  tn 
the  deed  of  Oetol>er  18,  18S9,  botii  Uved 
near  said  premises,  and  must  hare  known 
of  the  possessioa  of  and  Improiremaits  on 
said  W.  %  of  tbe  N.  W.  ^  of  aald  section 
No.  21,  Including  said  one-balf  acre,  by  lbs 
plaintiff  and  his  grantors.  Fifth.  Tliat 
neither  the  defendant  nor  his  father  are 
shown  to  hare  Informed  or  notified  the  plain- 
tiff or  any  of  the  latter's  grantors  that  they 
claimed  title  or  ownership  to  the  one-half 
acre  In  dispute;  that  neither  tbe  plaintiff 
nor  any  of  his  grantors  ever  Informed  or 
notified  the  defendant  or  his  fatb^.  Simon 
Pelnar,  that  they  claimed  titleor  ownership  to 
the  said  one-half  acre,  or  that  they  claimed 
to  hold  the  same  adversely;  that  neither  the 
detendant  nor  his  said  father  had  any  notiee 
or  knowledge  that  the  plaintiff  and  Us  gran- 
ton  not  holding  in  subordination  to  tbe 
legal  title,  unless  such  knowledge  can  be 
inferred  from  the  foregoing  facts  found  as 
to  pnssiinsinn;  tbat  there  has  been  no  dis- 


seisin of  the  defendant  or  his  grantors,  «r 
adverse  poaeesskMi  of  the  premise*  in  de- 
pute by  the  {dalnUff  or  liJs  grantors,  unless 
a  disseising  or  adverse  poesession  can  be  in- 
ferred from  the  foregoing  facts  and  the  te*- 
tlnwny  of  the  plaintiff's  witnesses  as  t* 
tbe  nature  and  character  of  the  possessioa 
of  Uie  plaintiff  and  his  grantors.  Stxtb. 
That  the  acts  of  the  defendant  complained  of 
wwe  committed  by  him  In  digging  post 
holes  and  setting  posts  aroond  said  one-half 
acre  in  square  form  In  the  N,  W.  comer  of 
the  W.  ^  of  the  N.  W.  ^  of  said  section 
No.  21,  within  tbe  Indosure  made  by  said 
fence  originally  ccmstmcted  tn  1^9.  Sev- 
enth. That  if  the  j)lalntlff  is  entitled  to  re- 
cover, his  damages  are  found  to  be  tbe  sum 
of  six  cents. 

Condusions  of  lAW. 

First  That  tbe  said  deed  of  October  13, 
\  1859,  conveyed  one-half  acre  In  square  form 

hi  the  K.  W.  comer  of  said  W.  %  of  tbe  N. 
;  W.  ^  of  said  sectlcni  21. 

Second.  That  the  pl^ntiff  and  his  gran- 
;  tors  have  held  possession  of  tbe  one-half  acre 
^  in  que8tl<Hi  sinoe  tbe  said  deed  of  October 
I  13,  1859,  not  adversely  to  t2i«  defendant  and 
I  bis  father,  but  In  subordination  to  their 

legal  tiUe. 

Third.  Tbat  the  plaintiff  Is  not  entitled  to 
recover  In  this  action,  and  tb&t  bis  com- 
plaint should  be  dismissed  on  the  merits, 
with  costs. 

From  judgment  for  defaidant-  on  tbeae 
findings  the  plaintiff  appeals. 

Oeorfe  B.  Byron,  {Q.  O.  9edgwldc  <MC  oovn- 
sd,)  fbr  appelant  J<An  Wattawit  QVuh  A 
Nash,  of  eovns^  tor  respondent 

WINSLOW,  X,  (after  stating  the  facts.) 
The  paper  title  to  the  half  acre  In  dispute 
was  admittedly  In  the  defendant  under  tbe 
deed  of  Wenzel  Shimmel  to  Simon  Pelnar, 
of  date  October  IS,  1859.  It  is  equally  clear 
that  the  actual  possession  of  tbe  premises 
has  been  in  tbe  plaintiff  and  his  grantors 
since  on  and  prior  to  tbe  execution  of  the 
Pelnar  deed.  The  circuit  court  found  that 
this  po^ssion  was  not  adverse,  but  was  In 
subordination  to  the  tme  title,  and  conse- 
quently that  the  defendant  committed  no 
trespass  In  entering  upon  the  premises.  This 
question  of  tbe  nature  of  the  plaintiff's  pos- 
session, whether  adverse  or  not,  is  the  vital 
and  controlling  question  In  the  case.  If  tbe 
circuit  court  was  right  in  Its  conclusion  tbat 
the  plaintiff's  possession  was  not  adverse, 
then  the  Judgment  was  plainly  right,  rmless 
prejndldal  errors  in  rulings  np<Hi  evidence 
occurred  on  the  trial.  Tbe  contentions 
made  bj  appellant  will  be  noticed  In  their 
order. 

1.  Appellant  dahns  that  It  was  ezror  to 
admit  In  evidence  the  defendant's  title  deeds. 
bactnM  doEtadant  had  not  shown  sdiln  or 
poggessltm  ftf  tlM  praniasa  wttliln  SO  years 
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befor*  tb»  committing  of  aitegoi  tra- 
pua.  BeT.  St  I  4208.  It  la  true  tbat  nci^ 
tiur  the  dependent  nor  fate  grantor  taad  ao- 
toil  poasesrion  of  tbe  premiaes,  but,  ia.V' 
lag  proved  bla  legal  title,  he  Is  presuued, 
VBder  Ser.  St  I  4210^  to  bare  be«a  poesesa 
M  thereof  wltUn  the  time  required  by  law, 
and  the  oecupancr  ot  other  p«nK»ii  "to 
deemed  to  be  In  tobordlnatltMi  to  the  legal 
Utle^"  milen  It  was  adTocse.  Allen  r.  Al- 
len, 58  Wis.  202,  16  N.  W.  610.  That  la,  the 
plaintiff's  poasesalon  was  In  legal  effect  pos- 
BMsim  by  defendant  so  long  as  It  was  not 
adrena  The  court  below  decided— clgbtir* 
M  we  shall  see— tbat  plaintiff's  posseaaton 
never  became  adrerae,  thwUora  tUa  objeo- 
ttoa  Is  not  well  talcen. 

2.  The  appellant  offered  to  prove  npoa  the 
Mai.  Wenael  ShlmmeU  that  when  be 
signed  the  deed  of  the  prconises  In  salt  to 
BliDon  Peinar  he  c6ald  not  read  the  Bngllah 
language,  and  that  he  did  not  know  that  the 
deed  described  the  premlMs  in  controvert, 
tat  aiq»poeed  that  it  otmveyed  a  strip  of 
land  one  red  wide  along  the  north  aide  of  the 
00  acres,  and  ttiat  be  intended  to  conver 
aiuh  atrip.  It  was  not  dalmed  that  the 
mistake  was  mntoal,  nor  that  Peinar  knew 
of  each  mistake,  nor  that  there  was  any 
trnnd;  In  fact  It  was  admitted  by  plaintiff 
that  be  could  not  prove  what  Peinar  thought, 
ar  did  wt  thUdc,  ncr  vriiat  was  said.  This 
arldene* was  rightly eKddded.  medeedwaa 
dtfr  executed  In  proper  kgal  lann,  and  tnia 
not  amblgwnia  or  uncertain  in  any  respect 
It  tonrByaH  a  half  acre  of  lasd  in  a  square 
toaa.  In  Oe  nortkrwest  oamar  of  the  80-aiere 
met  Deil«B  T.  Treleran,  81  Wis.  147. 
■ndi  testtmoBy  wovld  contradict  the  words 
«C  tike  grant;  not  eiQlain  Its  meaning.  Lego 
T.  Medley,  TO  Wis.  211.  48  N.  W.  876.  Ttw 
evidence  offved  wotfd  plainly  not  be  snffi- 
dent  to  impeach  or  set  aside  the  deed,  be- 
canse  it  was  not  claimed  that  there  was  any 
mntoal  mistake,  oc  that  ttie  grantee  knew  of 
any  mistake,  or  dUEercnt  Intention  by  the 
^ntor  from  that  tapreesed  in  the  deed,  or 
practiced  any  Crand,  impooition,  or  eonceal- 
ment  upon  the  grantor  In  any  reqpect  So 
far  as  the  evidence  offered  tended  to  prove 
anytiilng;  It  waa  sbnply  a  concealed  inten- 
tion in  tin  ffantor'a  mind,  not  known  to  the 
grantee^  and  inconsistent  with  the  expresaed 
ai^eenient  of  the  parties,  finch  a  mistake 
will  not  relieve  a  party  from  a  contract. 
Keir,  Fmod  ft  M.  p.  4i0a 

8.  The  plaintiff  claimed  title  by  advene 
joaBfiBSinw,  both  under  the  10-year  and  20- 
year  aectiotts  ot  the  statute.  He  offered  to 
show  tbat  after  the  execution  of  the  deed 
eC  October  18,  1859,  by  Shlmmel  to  Peinar, 
ffhl*fMT*f'  moved  back  his  fence  one  rod  along 
like  north  line  of  his  land,  and  gave  possee- 
aion  of  this  strip  to  Pdnar.  He  diUms  that 
this  evidence  was  proper  as  tending  to  show 
that  the  idaintiff^  posseaslon  of  the  half 
acre  In  the  comer  was  adverse.  This  may 
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be  conceded,  but  still  the  evidwce  was  pn^ 
^vSy  exdnded,  by  reason  ot  facts  occurring 
on  the  trial,  now  to  be  stated.  Daring  the 
course  of  the  trial,  and  prior  to  this  offer. 
It  waa  admitted  by  both  parties,  and  the  ad- 
mission was  taken  down  by  the  reporter, 
that  the  fenoe  was  hnilt  along  the  north  line 
of  the  80-acre  tract  in  1858,  and  remained 
in  the  old  place,  being  repaired  from  time 
tb  time  until  supplanted  by  a  wire  fence 
two  years  before  the  trial.  This  solemn  ad- 
missiosi  bad  not  been  withdrawn  when  the 
testimony  was  offered.  Later  In  the  case  the 
plaintiff  asked  to  withdraw  the  admission 
that  the  foace  was  built  in  1608,  and  the 
court  allowed  falm  to  call  Shlmmel  to  tae- 
tlfy  that  it  waa  boUt  about  29  years  mgo^. 
but  that  part  of  the  odmlstion  to  the  elteet 
that  the  fence  remained  in  the  old  place  na- 
t!l  2  years  ago,  waa  never  withdrawn,  ncr 
offered  to  be  withdrawn,  and  stin  remains  a 
verity  In  the  cane. 

4.  After  the  case  vnu  dosed,  the  Jury  waa 
excused  by  agreeawtt  of  cotmsel,  and  the 
case  sntMntttod  t»  the  court  for  decWon.  At 
this  time,  on  plalnttfrs  appUeatlon,  farther 
testimony  was  taken  on  the  subject  «C  the 
time  when  the  north  fence  waa  Indlt  The 
plaintiff  Introduced  one  witness  on  this  rab- 
ject,  and  the  defendant  oob  witneas  In  ad> 
dltloB  to  hlms^.  and  rested  a  aaomd  tUne. 
The  plaintiff  thweapoc  imposed  to  read  the 
deposition  of  defendant  taken  before  trial, 
imder  section  4096,  Rev.  Bt.  iflalmlng  that 
it  oontradScted  some  ot  bla  ertdenee  given  in 
court  An  objection  to  thna  reopening  the 
case  was  austainedt  and  we  think  v«ry  prop- 
erly. The  matter  of  reopening  the  ease  tm 
further  proof  rested  in  the  sound  discretion 
ot  the  drenlt  court  It  was  not  a  matter  nt 
strict  right,  and  the  court  seems  to  have  al> 
lowed  plaintlg  much  latitude  in  the  matter, 
—fully  aa  much  as  could  be  reasonably  aifc- 
ed  or  allowed. 

6.  Onie  Goort  tonnd  th&t  the  plaintiff's  poa- 
sesalon ct  the  premises  waa  in  snbordinatlon 
to  the  true  title,  and  consoxuently  not  a^ 
verse.  In  thus  holding  the  court  uttdoubted> 
iy  fMlowed  the  case  of  Schwallba6k  v.  Rail- 
way Oo..  69  Wis.  282,  34  N.  W.  12&  Follow- 
ing the  role  in  the  Schwallback  Case,  it  must 
be  held  that  after  Shimmel's  oonveyanca  to 
Polnar  he  was  estopped  from  claiming  that 
his  possession  waa  adverse  to  his  grantee. 
His  possession  and  that  of  his  grantee  must 
be  "deemed  to  have  been  in  subordination 
to  the  legal  tifle."  Ttxo  proof  adverse 
possession  In  this  case  was  no  stronger  than 
that  In  the  Schwallback  Case,  and  the  de- 
cision in  that  case  must  govern  here.  See, 
also,  on  this  point  McCk)rmlck  v.  Hemdon, 
(Wis.)  66  N.  W.  1007.  in  which  the  opinion 
is  filed  at  the  same  time  as  in  this  case. 
Some  contention  was  made  aa  to  the  find- 
ing of  fact  made  by  the  circuit  court  as 
to  the  time  when  the  north  fence  waa  built, 
but  an  examination  of  the  case  shows  that 
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tbe  finding  wu  justified  by  tlie  crldoice. 
No  farther  points  require  attentloii.  Jndr- 
ment  afllrmed. 

BOND  T.  NBUSOHWANDBB. 

<Sapreme  Coart  of  WiscoQBln.    Not.  28,  1803.) 

VaOLTIHO  JUDOMBnT  ST  DbTAULT— DlSCBITIOX 

OP  Court. 

1.  Under  Ber.  St.  I  28S2,  nioridlng  that  the 
court  mar  reliere  a  partr  J&orn  a  jodgment 
against  lum  throng  his  mistake,  surpriBe,  or 
excnsable  neglect.  It  is  proper  to  open  a  judg- 
ment by  default  against  a  garnishee,  and  allow 
her  to  answer.  If  she  was  insane  when  the  sum- 
mons was  sevred  on  her. 

2.  Where  the  property  of  sndi  garnishee  is 
land,  and  she,  being  inBane,  cannot  transfer  it 
wlthoQt  authority  of  court,  the  absolute  racat- 
ing  of  the  Judgment  against  her  is  not  prejudi- 
cial to  plaintiff. 

Appeal  from  superior  ooort,  Milwaukee 
county;  11.  N.  Austin,  Judge. 

Action  by  H.  R.  Bond  against  Nicholas 
Neusch wander.  A  Judgment  was  rendered 
against  him,  and  against  Appol(»iia  Neusdi- 
wander  aa  garnishee.  The  judgment  against 
the  garnishee  was  set  aside  on  petition  there- 
tor,  and  on  motion  of  plaintiff  the  court 
amended  Its  order,  setting  aside  the  judg- 
ment by  adding  thereto:  "And  said  garnishee 
•defendant  Is  allowed  to  answer  and  defend 
in  this  action."  Worn  both  orders,  plaintiff 
appeals.  Affirmed. 

The  other  facts  folly  appear  In  the  fidlow- 
ing  statement  by  WINSLOW,  X: 

Appeal  from  two  ordera.  September  24, 
1892,  the  plaintiff  obtained  judgment  by  de- 
ftnlt  against  Nicholas  Neuscbwander,  the 
jHlndpal  defendant,  for  $6354.a4,  and  on 
October  1,  1892,  Judgment  by  default  was 
rendered  against  Appolonla  Neuscbwander, 
bis  wife,  as  garnishee,  for  the  amount  of  the 
principal  Judgment  and  costs.  In  March, 
1898,  a  petition  was  filed  on  behalf  of  the 
garnishee  defendant,  signed  and  verified  by 
ha  husband,  the  main  defendant,  asking  to 
hare  the  judgment  against  the  garnishee 
ifpaieA  and  racated  on  tbe  ground  that  the 
garnishee  was  Insane  at  the  time  of  the 
serrlce  of  the  process  npon  her.  This  peti- 
tion was  not  entertained  by  the  court,  be- 
cause no  gnar^an  ad  litem  had  been  appoint- 
ed for  the  garnishee.  Afterwards,  the  hus- 
band, Nicholas  Neuschwander,  was  ai^dnt- 
ed  such  guardian  ad  litem,  and  filed  a  new 
petition  In  that  capacity,  imping  for  the 
opening  of  the  judgment  and  the  setting  uide 
of  the  senioe  of  the  •ommotta.  This  peti- 
tion alleged  poaltiT^  the  Insanity  of  tite 
garnishee  tor  more  than  three  years.  It  also 
contained  an  affidavit  of  malts  and  a  denial 
ot  any  liability  as  garnishee  at  the  time  of 
tbe  serrloe  of  the  summons,  substantially  as 
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required  by  section  2709,  Ber.  St.  Accom- 
panying this  i>etitlon  was  a  physician's  cer- 
tificate that  the  garnishee  was  insane,  and  an 
affidavit  by  one  Laudtm  that  he  had  been 
well  acquainted  with  the  garnishee  for  three 
years,  and  that  she  had  been  insane  for  all 
that  time.  Upon  hearing  this  petition  tiie 
court  made  an  order,  Aj/ril  17,  1^3,  vacating 
and  setting  aside  the  judgment  against  the 
garnishee.  The  appellant  thereafter  moved 
the  court  to  vacate  the  order  of  April  17th, 
and  In  lieu  thereof  make  an  order  stating,  as 
the  reason  for  vacating  the  judgment,  the 
fact  tiiat  the  garnishee  defendant  was  a  mar- 
ried woman.  This  the  court  refused,  but 
amended  the  ordw  of  April  17th  by  insertlDg 
at  the  end  thereof:  "And  said  garnishee  de- 
fendant Is  allowed  to  answer  and  defend  In 
this  action."  A  second  motion  was  made  by 
appellant  to  vacate  the  order  of  April  ITtb. 
On  this  motion  a  number  of  affidavits  were 
filed  on  behalf  of  the  garnishee  defendant 
ccHKdusIvely  showing  her  insanity  for  more 
than  a  year  previous  to  the  motion.  The  mo- 
tion to  vacate  was  denied  Biay  20.  1893,  and 
ttom  the  ordws  of  ApM  llQi  and  May  aoth 
the  plaintiff  appeals. 

A.  J.  Eimermannf  for  i^pdlaat.  Austin  ft 
Hamilton,  for  respondent 

WINSLOW,  J.,  (after  stating  the  facts.) 
The  court  was  entfrdy  right  in  opening  the 
default  and  allowing  the  garnishee  defend- 
ant to  answer.  Such  a  course  was  the  only 
Ivop»  one  when  it  appeared,  aa  it  did,  with- 
out dispute,  that  the  garnishee  was  Insane 
when  the  summons  was  served  npon  h&t. 
Rev.  St.  I  2832;^  Gerster  v.  Hllbert  88  Wis. 
609.  The  verified  petition  ctmtalned  an  alll- 
davit  of  merits  aa  well  as  a  swx^  denial  of 
all  liability,  subatantlaUy  sufficient  as  an  an- 
swer under  section  2769,  Rev.  8t,  so  all  ttie 
technical  requirements  necessary  to  anthorlae 
the  court  to  open  the  default  were  complied 
with.  It  is  true  that  the  court  went  further 
than  would  be  justified  In  an  ordinary  case  of 
(^nlng  a  judgment  and  allowing  a  defense 
to  be  made.  Ordinarily,  the  default  should 
be  set  aside,  and  the  judgment  should  be  allow- 
ed to  stand  as  security  to  the  adverse  party, 
pending  the  determination  of  the  issue;  but 
In  this  case.  It  appearing  that  the  property 
dalmed  to  be  In  tbe  hands  of  the  garnishee 
Is  real  estate,  and  she  being  Insane,  so  that 
a  transfer  thereof  could  only  be  made  by  au- 
thority of  court  It  does  not  appear  that  tbe 
plaintiff  is  prejudiced  by  the  absolute  vacat- 
ing of  the  Judgment  No  other  pf^ts  reqiiire 
notice.  Ordera  affirmed. 


'  Rev.  St  I  2832,  provides  that  the  court  may 
r^eve  a  partr  from  a  jodgment  against  him 
through  his  mistake,  sunrise,  or  exoosabte  neg- 
lect. 
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BBIA  T.  FORBBSTAL  at  a!.! 

(SnpNOM  Goort  of  Minnesota.    Dee.  T,  18Q8.) 

PsiKOirAI.  Aim  SUBBTT— RiMABB  OF  SUIUTT. 

D.  and  others  were  liable  aa  loretiea  for 
an  iDdebtedneaa  on  aocotint  doe  and  payabie 
from  F.  to  B.  As  collateral  aecnritjr  for  part 
ef  the  acooont,  B.  accepted  from  F.  the  joint 
negotiable  piooiiHoij  note  of  F.  and  a  third 
Mcwn,  parabl*  In  60  daT*.  whiclu  wtttaoat  the 
knowledge  w  oonsuit  of  the  snretiee,  and  with^ 
«nt  any  ezpreae  autbority  from  F.,  he  Imme- 
diate indorsed  and  sold,  realising  the  money 
en  it,  whidi  he  credited  on  F.'a  account  Bot, 
the  note  not  hsTing  been  paid  at  maturity  by 
the  makers,  B»  as  indorser,  was  compelled  to 
take  It  np.  Aeld,  that  the  anretles  were  re- 
leaaed  to  ute  extent  of  the  amonnt  of  the  note, 
becaoae  the  act  of  B.  In  dlspodng  of  the  note 
operated,  at  least,  as  a  conditional  payment  on 
tbe  a«oonnt,  wUch  sospended  all  right  of  actton 
on  It.  to  that  amoont,  until  the  matorky  of  the 
note,  and  antn  B..  as  indorser,  had  taken  H  op. 
(Syllabus  by  the  Court) 

Ap);>efa  from  district  court,  Banuwgr  comi^; 
Kelly,  Judge. 

Action  <m  a  bond  by  Daniel  BeD,  doing 
bnslnesB  tmder  tbe  name  of  John  Bell  &  Son, 
agalnat  James  Forrestal,  James  G.  Donnelly, 
and  others.  There  was  judgment  for  plain- 
ttli;  and  def^dants  Jkmrn^  and  otben  ap- 
PmL  Modified. 

loba  B.  ft  X.  F.  Banbom  and  Bteranii, 
OnSrien  ft  Glenn,  for  anpdlants.  McLangb- 
Hu  ft  Muriaon,  for  recpoudent 

MITCHELL,  J-  Upon  mterlng  into  a  c(tt- 
tract  with  the  dty  ot  8t  Faol  for  the  coih 
stmctiai  at  a  sewer,  the  defendant  Forrestal, 
the  contnustMr,  as  nrlndpal,  and  the  other 
defeidaats  as  sureties,  oecnted  a  bwd  to 
tbe  dtj  in  accordance  with  the  proTiaioiui  of 
fl^  LawBt  1S8B,  c.  860,  wUch  innred  to  the 
benefit  of  all  who  performed  work  or  fur- 
nished material  In  the  execution  of  the  con- 
tract 9«pp  T.  McOann.  47  Minn.  364,  00  N. 
W.  2M.  Thlp  la  an  action  on  the  bond  to  re- 
cvrer  toe  material  famished  br  plaintiff  to 
tbB  defendant  Forrestal  In  the  execution  <tf 
tbe  contract  Hie  only  matters  In  Issue  were 
—First,  how  much  bad  been  paid  on  the 
dalm  by  Focrestal;  and,  second,  wbetber 
certain  acts  <tf  the  plaintiff  bad  not,  in  part, 
rdeased  tbe  sureties  from  their  liability  on 
aebond. 

1.  It  appeared  that,  when  Fotxeebil  made 
a  certain  payment  to  tfaintlfl;  he  was  also 
indebted  to  the  latter  for  other  material  for- 
Mshed  in  the  execution  of  another  contract 
with  the  dty.  Tbe  defendants  claim  tliat 
Ibis  payment  was  made  gmerally  cm  all  of 
Forrestal's  Indebtedness  to  plain tUf,  as  one 
tadiviidUe  accomiti  and  should  be  so  api^ed, 
while  xOaintUTs  contentim  Is  that  tlie  pay- 
mokt  was  made  and  acc^ted  imder  an 
press  agreement  of  tbe  parties  that  It  should 
be  first  a^^ed  to  pay  In  fidl  the  amount  due 
for  matHlal  for  the  otb»  Job,  and  tbe  remain* 
der  only  applied  on  tbe  indebtedness  for  ma- 
terial for  this  sewer.  All  we  need  say  on 
ttis  branch  of  tlw  case  Is  ttiat  In  our  oidiiiwi, 

■Rehearing  denlsd.  See  ff7  N.  W.  223. 
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<sk  tbe  erldaioe,  the  vusttoo  was  one  tor  tlie 
Jury,  and  that  their  TsnUct-in  favor  o(  tbB 
platutlfl  is  coodustTe. 

2.  Tbe  partial  rdease  of  Ike  soietles  Is 
claimed  to  hare  beoi  effected  by  the  follow- 
ing facts:  After  most  of  the  indebtedness 
now  sought  to  be  reoorered  had  become  due 
and  itayable,  j^aintifl  applied  to  Forteslal  for 
payment  Forrestal,  baring  no  money,  re- 
qnested  plaintiff  to  accept  a  promissory  note. 
After  some  negotiattoos  on  the  subject  plain- 
tiff accented  a  necotlalAe  promissory  note  for 
92,000.  payable  in  00  days,  with  8  per  cent 
interest,  executed  Forrestal  Bros.,  a  oo- 
partneBBhlp  oMnpomd  deteidaiit  F<«rastsl 
and  bis  brother.  Plaintiff  Immediatdy  in- 
dorsed, sold,  and  tEansfened  It  to  a  bank, 
and  obtained  the  money  on  it  which  be 
credited  m  his  bodes  to  Fotrestal's  account 
which  credit  appeared  on  sabseqoent  month- 
ly statements  ot  Account  rendered  by  plain- 
tiff to  Forrestal,  showing  the  balance  due 
aftw  deducting  the  credit  of  92,60a  The  rec- 
ord is  entlrdy  siloat  as  to  the  subsequent 
history  or  present  omdltfan  of  this  note,  ex- 
cept that  plaintiff's  books  o<  acemmt  show 
that  At  or  about  the  date  of  tbe  maturity, 
he  chareed  it  bade  to  Forrestal,  fay  debiting 
Ids  account  with  tbe  amount  We  shall,  bow- 
erer,  assnme  what  the  leoord  does  not  show, 
—that  plaintiff,  as  indorser,  bad  to  take 
tbe  nota  The  testimony  of  Forrestal  and  of* 
plsl*itlff  is  cmfllctlnff  as  to  the  terms  and 
coodltlona  iqMn  which  the  note  was  given 
and  accepted.  Forreetal's  testimony  was 
that  It  was  given  and  reedved  as  payment 
or  conditional  payment,  of  part  of  tbe  book 
account  without  anything  being  said  as  to 
its  effect  dther  upon  the  account  or  ui>on  the 
bond;  and  certainly  all  of  plalntifra  subse- 
quent acts  tend  stnmgly  to  corroborate  this. 
On  the  other  hand,  idainttff  (corroborated  by 
bis  brother)  testified  that  he  accepted  It  on 
tbe  express  condition  that  It  should  not  ex- 
tend tbe  time  of  payment  of  tbe  account  or 
affect  his  remedy  on  the  bond  agalnat  the 
sureties.  Plaintiff  and  his  brother  are  quite 
omfased  in  thdr  testimony  as  to  the  pm- 
pose  for  which  the  note  was  given.  They 
SMnetimes  vpeak  of  it  as  having  been  given 
"merdy  as  a  matter  of  accOTumodatitm,  and 
not  as  payment;"  again,  as  "collateral  or  as 
an  accommodation;"  and,  stiU  again,  as  be 
Ing  accepted  merdy  "as  cdlateraL"  Of 
course,  if  it  was  glvoi  and  accepted  merely 
as  accommodation  paper,  without  any  ref- 
ttrmoi  to  or  cwmectlon  with  the  account  doe 
from  FMrestal  to  plaintiff,  it  needs  no  ar- 
gument to  show  that  it  la  wbd^  immaterial 
what  plaintiff  did  with  it,  as  It  could  not 
affect  the  llabtltly  ot  the  sureties  un  tbe 
bond.  But  It  is  evident  that  the  witness 
tamccnratdy  used  the  wMd  "accommodation" 
as  synonymous  with  "collateral,  ■'— a  meaning 
which  the  court  itself  adopted  from  tbe  wlt- 
npeses,  in  Ite  charge  to  tbe  jury.  But  irtien 
brought  down  to  state  the  exact  terms  of 
the  agreement,  plaintiff  testified  that  Fos- 
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resM  nqnesCed  Mm  to  accept  tlw  lurte  as 
oiAateral,  tad  that  be  accepted  It  U  coBat- 
eral,  and  not  aa  payment  on  tba  accoont, 
iFDt  iritb  att  acprem  agnemrat  that  it  alundd 
not  eztoid  the  time  of  payment  of  tiie  ae* 
coont,  or  In  any  way  affect  or  aomiend  his 
ivmudy  against  tbe  tMHtetim  oa  the  bond. 
And  the  tenor  ol  llu  entire  erldence,*b6tb 
direct  and  dreomatantlal,  oonduslvely  nega- 
tives the  Idea  Uiat  the  note  was  glTen  merdy 
as  aocommodadon  paper,  withont  reference 
t»  the  aceomit  The  only  two  views  which 
the  erldenee  reaaonaWy  tends  to  support  are 
eltber  ttiat  It  was  takea  as  a  condlUonal 
payment,  with  an  implied  ertension  of  time 
of  payment  of  that  much  of  tbe  accoimt  m- 
tB  Out  matorlty  of  the  not^  or  that  tt  was 
tiikiea  mer^  as  ooDateml  aecnrlty  fbr  tbe 
aoGoont  In  oar  c^Infon  the  evidence  would 
jmtuy  die  Jmry  In  adopting  the  latter  view. 
y^ch  la  tbe  one  most  fftToralile  to  the  plain* 
tut  Acoeptliig  this  to  hare  been  tbe  agree- 
ment, as  we  most,  In  favw  of  the  correct 
aoas  bC  tbe  verdict,  It  la  very  dear  Ibat  the 
mere  acceptance  of  the  note  as  collateral 
would  not  vdeaae  the  sureties.  But  we  are 
of  oplnlcxi  that  tbe  anbsequent  act  of  the 
Irialntlff  in  porting  with  the  note,  and  trans- 
ferring tt  to  tiie  bank,  did  have  tbtA  eflfect, 
for  the  reason  that  It  t^ierated,  If  sot  as  an 
abB<dnte  payment  on  the  acoomit,  at  least  as 
*a  ctmdlttonal  <me,  which  snspeoded  an  right 
of  action  on  that  much  of  tbe  aoconnt  nn- 
tn  tbe  matnrltr  of  the  note,  and  until  plaln- 
ticr,  if  held  liable  as  Indorser,  bad  been 
compelled  to  take  it  np,  "Whether  the  trans- 
fer of  this  collateral  note,  without  an  ex- 
press agreement  that  this  might  be  d<Hie, 
amounted  to  a  wrongful  conversion,  it  is  not 
necessary  to  inquire.  It  ia  enough  that  plaln- 
tlflf,  Ijy  doing  so,  had  realized  the  money  on 
the  note,  and  his  only  liability  mi  It  was  as 
Indorser,  which  was  contingent  on  the  mak- 
er's failure  to  pay  at  maturity,  and  on  the 
holder's  taking  the  steps  to  charge  him  as 
maorser,  neither  of  which  contingencies 
might  ever  occur.  While  matters  stood  thus, 
the  plaintiff  had  no  right  of  action  on  the 
account,  except  for  the  remainder  after  de- 
ducting the  amount  of  the  note.  The  effect 
of  this  was,  on  well-recognlzed  principles, 
to  release  tbe  sureties  pro  tanto;  and.  If 
once  released,  no  subsequent  act  of  plaintiff 
would  revive  the  Uabill^.  Cause  remanded, 
with  directions  to  the  district  court  to  re- 
duce the  verdict  by  the  amount  of  the  note, 
on  the  basis  of  crediting  on  the  account  $2,- 
600  aa  of  the  date  of  the  note^— August  18, 
189a 


WILUAMSON  V.  HATCH  et  si. 
(Supreme  Court  of  Minnesota.  Nov.  29,  1S93.) 

FaUmDUSHT  COMVSTAffOBS— PBirXRBIKO  CasDii- 
ORa— Etidencb  of  Fracd. 
1.  Tbe  flliDK  of  a  petition  for  a  receiver  for 
an  allured  Insuvent  debtor  does  not  ipso  facto 


(Mhiii. 

avoid  a  transfer  made  by  Urn  after  tbe  peti- 
MoD  and  before  the  bMrtlC. 

2.  In  an  action  to  set  aside  such  transfer 
the  most  material  question  Is  whether  ttie  par- 
chaser  or  assignee  bad  reasonable  cause  to  be- 
liere  that  the  debtor  was  inaolvflnt  when  the 
transfer  was  made;  and  in  ooudidering  the 
evidence  of  the  circamstances  and  Mnduct  of 
the  debtor  the  rule  la  respect  to  the  question 
of  hit  insolvency  Is  less  stringmtly  o^l^ 
where  be  is  not  a  "trader"  or  engaged  In  oim»> 
mwcial  Of  banlclng  business. 

3.  Tbe  findings  and  decision  of  the  trial 
ooort  hdd  Jiiatified  by  the  record. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coim- 
ty;  Canty,  Judge. 

Action  by  George  B.  Williamson,  receiver 
of  the  estate  of  Philo  L.  Hatch,  loaolveot, 
against  Bieanor  W.  Hatch  and  otbwa,  to 
cancel  cnialn  transfers  of  pr<q>erty. 
was  Judgment  for  defendants,  and  plaintiff 
appeals.  Affirmed. 

Flannoy  &  Cooke,  for  appellant  Taylor 
ft  Woodward,  Bdson  B.  (3aylord,  and  Jonea 
ft  Babcock*  for  reapondents. 

TANDERBUaGH,  J.  There  are  but  three 
questions  In  this  case  requiring  particular 

notice. 

L  The  petition  for  the  appolntm«it  of  a 
receiver  of  the  estate  of  P.  W.  Hatch  was 
filed  the  day  befo^  the  assignment  of  the 
securitlee  made  In  trust  and  for  the  benefit 
o^  the  defendants  the  Minneapolis  Fuel  Com- 
pany and  Wentworth  &  Co.,  creditors  of 
Hatch,  but  the  hearing  thweon  and  the  ap- 
pointment of  the  receiver  took  place  after 
such  transfer.  The  filing  of  the  petition 
did  not  ipso  facto  avoid  the  transfer.  The 
case  of  Beardalee  v.  Beaupre,  44  Minn.  1, 
46  N.  W.  Hep.  137,  only  decides  that  the 
date  of  filing  the  petition  should  be  deeme<X 
the  Initiation  of  tbe  proceedings  in  insc^ven* 
cy,  and  the  date  from  which  the  limitation 
for  the  avoidance  of  pref^entlol  conveyan- 
ces should  be  computed,  and  has  no  applica- 
tion to  this  case.  Until  an  assignment  made, 
or  the  appointment  of  a  receiver,  the  title  of 
his  property  would  still  remain  in  the  In- 
solvent, and  it  could  be  transferred  unless 
Inhibited  by  the  statute;  and  under  eeo 
tlon  4  of  the  Insolvency  act  such  transfers 
are  only  made  void  within  the  time  limited 
when  made  to  creditors  or  persons  "who- 
shaU  have  reasonable  cause  to  believe  that 
such  debtor  was  Insolvent." 

2.  It  follows  that  the  most  material  ques- 
tion in  the  case  Is  whether  tbe  creditors  of 
Hatch,  defendants  herein,  bad  reasmable 
cause  to  believe  that  he  was  Insolvent  when 
the  transfer  complained  of  was  made.  Hatcb 
was  not  a  "trader"  or  merchant,  but  a  prac- 
ticing phystdnn,  and  In  such  cases  the  term 
"insolvency"  ia  ordinarily  held  to  have  a 
less  restricted  meaning  than  when  applied 
to  bankers,  traders,  etc.,  (Daniels  v.  Palmer, 
35  Minn.  3S0,  29  K.  W.  Rep.  1020  and  this 
circumstance  Is  entttied  to  some  w^ght  lo 
ctmsldertng  tbe  evidence,  relied  on  by  Oie- 
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pWirtMr,  cC  taota  -aad  e|i«uutaBc«  iiuUeat- 
loff  Hatcti'8  iBMlTCBcr.  Upoii  •nmlDattM 
of  tb«  racord,  ire  are  tatlaaed  l^t  tt  la  iwt 
ttier^7  iBdlaimtataljr  made  to  appear  that 
the  defeBdaata  taad  fewanabto  cauM  to  be- 
Hanra  Um  InsolTflnfc  at  tbe  time  at  tbe  train- 
fer.  The  qaeatltni  was  fairly  am  ftr  tbe 
tvlal  coort,  and  its  dcterminatkm  oanaot  be 
Mnrfoed. 

8.  Tbe  evidence  mled  ont  dd  defendanta* 
objection  was  InaMaMble,  because  It  did 
not  reasonablr  tend  to  support  Oie  issue  on 
trial  before  tba  eonrt  Judgment  afBrniflrt 


LOVBJOT  T.  HOWa. 

lBi»iiime  Conrt  U  UianeaoU.  Nor.  39,  188S.) 

kmnmtnov  or  Aw<m»a*8  Dbbt  —  Riohts  or 
Ckbditom  —  Etidkkob  — iMPannoMB  or  Wit- 
inttft~PiKDi  yoi»— Rktibv. 

1.  Certain  findlnss  of  fact  M^d  nutalned  hj 
the  eridence. 

2.  TVhere  a  debtor  aulxna  his  property  to 
a  purchaser,  who.  In  ooiuideradoa  thereof, 
agrees  to  pay  the  claims  of  the  creditors  of  the 
assignor,  sach  creditors  may  sne  the  purchaser 
directly  upon  his  agreement. 

3.  Where  it  appears  with  reasonable  cer- 
tain^ that  a  written  tnstmmeDt  was  delivered 
to  the  asslirnee  therein,  who  is  a  party  to 
Uie  action  on  trial,  it  is  for  him  to  account 
for  or  produce  it  upon  due  notice:  and.  If  he 
does  not,  the  opposite  party  may  introdnee  parol 
aridence  of  Its  oontents. 

4.  A  witness  will  not  be  permitted  to  state' 
his  Impressions  unless  he  swears  to  the  same 
as  a  matter  of  recollection,  and  not  of  Infer- 
ence or  opinion. 

5.  W1  lere  the  trial  conrt  omits  by  manifest 
orersigbt  to  Include  In  Its  findings  a  fact  put 
hi  Issue,  but  which  was  Indispatably  proves, 
snd  not  contested  or  Utlgsted  oo  the  trial.  It 
msy  be  asanmed'  and  treated  as  If  found  by 
the  appellate  court,  in  Its  discretion,  without 
the  formality  of  sendinr  the  case  back  tor  a 
farther  finding. 

(Syllabus  by  the  Court) 

Appeal  fiwm  district  cosurt,  Hennepin  eoun- 
tg;  Smith.  Judges 

ActioD  on  a  promtsaory  note  by  Lorlng  K. 
Lov^oy  agaioMt  Jerenlali  J.  Howe,  Implead- 
ed with  others.  There  waa  Judgmwt  for 
plalatlff,  and  defendant  Howe  ajtpeala.  Af- 
Arnwd. 

mtch^  Cohen  A  Shaw,  for  i^pdlant  Lit- 
tle Sc  Nnnn,  for  reqiondent. 

• 

TANDBRBHROH,  J.  Hie  Orm  of  Gbea- 
loy  4k  Loreloy,  tai  May,  1880,  and  for  a  long 
time  previoos  Umeto^  were  engaged  tn  the 
lumber  bDalnasa  at  FargiN  Dak.,  and  were 
then  largely  indebted,  chiefly  to  Fambam  & 
Ler^Joj  and  1.  I.  Howe  &  Co.,  and  at  the 
date  mcstioBed  their  aaaets  were  about  equal 
to  tbe  aoKHiDt  ct  their  debta.  and  tbey  were 
tken  ooutemfilatiiw  n  dlasolutlon  of  th*  part- 
menUp,  and  a  dlvialon  of  the  aaseta.  and  the 
aasomption  of  each  member  of  the  firm  ot 
hia  pcoper  portion  of  the  iodebtednesa,  wbi^ 
tecteded  tbe  note  sued  on  in  this  actlim; 
and  tliersBfter,  on  the  2ath  day  of  Hay, 
UM»  voa  csosuUatlon  wMb-defandaBt  2.  J. 


Biom;  oae  of  the  .firm  oC  J.  J.  Howe  *  Co., 
Obeeley  ^fc  Lon^toy  entered  Isto  an  agree> 
went  under  which  they  agreed  to  dteaolre 
tb^  partnarshlp,  and  L<oTei)0iy.  whose  GOirls- 
tlaa  name  waa  Frank,  waa  to  receive  tbe 
nal  estate  bdonglng  to  the  partnership  and 
the  book  aDCDonts,  and  in  'conaMarattom 
tboreof  to  aaswne  all  tbe  partausbip  te> 
dsbtodaesa  ascapt  a  portion  at  the  aoaount 
due  J.  J.  Howe  A:  Co.,  wbbdi  Obesley  agreed 
to  pay  In  ocoslderation  at  a  transfor  to 
Urn  of  the  bahuwe  of  tba  pownal  property. 
Tbe  court  finds  Hiat  at  or  about  tbe  time  at 
ttala  agreement,  and  in  otnuiectlon  with  it, 
as  a  part  of  tbe  same  traaaaotlon,  Frank 
liOTejoy  tranafarred  the  book  -flooomt  to  J. 
J.  Howe  &  Oo^,  and  iaiy  comeyeA  to  J.  T. 
Howe  all  the  real  estatv  reeelTed  by  him  am 
tlie  agreenent  of  dlaaotntlon,  being  all  the 
poFtnarahlp  assets  to  him  transferred,  and 
tAat  J.  J.  lOowe,  In  cmiafderatlon  tbeseoV, 
promlaed  and  agreed  to  pay  all  the  partB»< 
nhlp  IndebtedDess  whkk  Lorejoy  had  aa> 
snmed  as  Ua  portion  of  •the  liabilities  of  the 
Arm.  The  other  membensof  tbellrmoCQ'..J. 
Howe  &  Co.  were  S.  W.  Itenham  snd  Jomse 
A.  tiOToJoy,  the  last  two  canstttuttng  Hie 
ilrm  of  Farnham  ft  Lavejoy.  But  James  A. 
liorejoy  had  prerlonsly  died,  and  J.  J.  Hoipe 
waa  one  ot  his  executors;  and  Howe,  la 
lotMng  aftv  the  aaaets  of  Ohealey  ft  Lorn- 
Say,  waa  Interested  not  only  for  the  firm  aX 
J.  J.  Howe  ft  Co.,  but  also  fbr  that  of  Fam- 
bam ft  LoT^oy.  The  note  in  suit  Is  a  part 
•f  Indebtedneoa  in  fact  asaumed  by 
Frank  Lovejoy;  and  the  plaintiff,  as  tbe 
Indorsee  and  present  b<dder  ot  Hda  note, 
predicates  thla  action  iqKm  the  agreement 
ef  defendant  Howe  to  assume  and  pay  sM 
the  Indebted oees  of  Ohestey  ft  XorciKg- 
wtalcta  LoT«Jo(y  had  assumed.  It  la  well  set- 
tled that  a  creditor  wbo  la  within  the  dasa 
whoae  demands  the  purchaser  «f  the  aaMts 
of  the  debtor  agreee  to  pay  and  satlafy  maj 
matetaln  an  action  for  such  agreessesit 
Maxfleld  t.  Bchwartx,  4t  Minn.  221,  45  BL 
W.  Rep.  429. 

One  of  tbe  alleged  errors,  and  tiuit  cbMty 
oemplained  of,  Is  that  the  erldmce  doca  not 
anstain  the  flndbig  In  plaintiff's  fkror  la 
support  of  the  alleged  agreement  by  Howe 
to  pay  the  Indebtedneas  In  question.  The 
evidence  Is  conflicting,  but  we  think  ttiere 
Is  sufficient  in  the  record  to  au^Mrt  0» 
finding:  The  deeds  of  Che  real  property  ex- 
ecuted by  Lorejoy  ran  to  J.  J.  Howe,  and 
bore  the  same  date  as  the  contract  of  disso- 
lution between  the  partlea,  and  were  de- 
livered to  hlni.  When  the  tranaaction  was 
eloaed,  he  waa  not  preoent,  but  waa  repre- 
sented by  an  agent,  who  took  charge  at  the 
book  aeoonnte,  which  were  left  by  hka  with 
Obesley  for  J.  J.  Howe  ft  Oo.;  and  some  at 
them.  It  appears,  were  collected  for  that  firm 
by  Chesley,  and  the  proceeds  recelYed  by 
It  It  is  insisted  that  the  agent  transoended 
Us  authority  in  the  iffemlsea,  bat  titer*  Is 
eirldfiDce  in  tba  oaae  tending  to  show  thst 
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It  was  In  ftcomlaiice  wttb  the  acreement 

and  understandiiig  between  Lorejoy  and 
Howa  And,  as  respects  the  ocmflictiiig  state- 
ments of  LoreJoy  and  How^  it  may  be  sng- 
■gested  that  it  Is  hardly  reascoiable  to  Eop- 
pose  that  Lorejoy  would  mrrender  to  Howe 
Howe  A  Co.  all  the  property  of  the  firm 
of  Chesley  &  LoTOjoy  rec^red  by  him  withr 
out  some  sattaCactory  arrangement  Indemni- 
fying him  against  the  indebtedness  assumed 
by  him.  We  are  of  the  opinion  that  the 
finding  of  the  trial  court  npon  the  question 
nnder  consideration  must  be  afflrmed. 

The  evidence  seems  to  havB  left  It  uncer- 
tain wbethtf  the  aaslgnmoit  of  the  book 
accounts  was  In  writing;  and  at  the  trial, 
in  response  to  the  notice  to  produce  the 
same,  which  notice  the  defoidant  tacitly  ad- 
mitted had  been  prerloDsly  given,  thej  de- 
nied that  ttiey  had  any  such  Instrument  in 
t^ir  possesslcm,  and  hence  failed  to  produce 
the  sama  Tb»  witness  Ohesley  had  already 
stated  that  it  was  hta  recollection  that  there 
was  an  assign  mmt  of  the  accounts  by  £^ank 
L.  Lorejoy  in  connection  with  the  deeds  of 
the  lands,  and  thereafter  he  was  permitted 
to  testify  orer  defendant's  objection,  though 
he  could  not  state  abaolutdy,  that  they  were 
assigned  to  Howe,  nils  Is  In  CMToboration 
of  what  other  witnesses  testified  to.  But  It 
Is  objected  here  that  It  was  Incompetent, 
because  the  writing  should  have  becai  pro- 
duced. We  think  that  upon  the  erldence  It 
should  be  presumed  under  the  circumstances 
that  when  the  settlement  was  made  and  ths 
agreonesit  completed  and  executed,  the  as- 
signment, if  in  writing,  was  d^Tered  to  J. 
J.  Howe  *  Ga  through  their  agent  who  rep- 
resented them  at  the  time,  and,  as  Ohesl^ 
'did  not  receive  the  assignment  after  that 
time,  and  it  was  not  d^vered  to  him  with 
the  accounta,  it  must  be  presumed  that  the 
agent  retained  It  tot  his  ivlnctpals,  and  that 
it  passed  Into  their  custody,  and  it  was  for 
tbsm  to  account  for  it;  hence  the  ruling  of 
the  court  complained  of  was  not  &rtor. 

Upon  the  croes-examlnatloQ  the  witness 
Ohesley  had  stated  that  he  thought  he  "had 
an  impression  In  respect  to  the  nature  of 
the  transfer  made  to  J.  J.  Howe,  an  Im- 
pression that  arose  from  what  he  heard  at 
that  time."  The  question  was  then  asked 
by  the  defendant's  counsel,  "Will  you  state 
what  your  Impression  was?"  which  question 
was  ruled  out  by  the  court.  We  think  the 
court  did  not  err  In  this.  A  witness  cannot 
be  permitted  to  state  what  the  impression 
left  in  his  mind  by  a  c<HiTersation  is.  unless 
he  swears  to  such  Impressicm  as  matter  of 
reoolleetlon,  and  not  of  Inference.  Whart 
Bt.  I  514;  1  Greenl.  Br.  |  440. 

The  court  does  not  find  q»eciflcally  tiiat 
the  note  was  indorsed  to  the  plalntifr,  and 
■owned  by  him,  but  simply  finds  generally 
that  the  def«idant  li  Indebted  to  the  plaln- 
tifl!  in  the  amount  there<rf.  This  was  clenr- 
ly  an  oreraight  by  the  court  The  note,  du- 
ly Indoned,  was  produced  on  the  trial,  and 


{Warn. 

plaintiff's  ownar^p  was  not  fMgttunaJ, 

nor  the  tact  litigated  at  the  trial,  ■»  that 
it  may  be  aasnmed  for  tb«  purpooas  oC  this 
appeal  Meocd  r.  Tubbi;  (Minn.)  63  V.  W. 
B«p.  656.  The  findings  of  fact  are  odurwlse 
snflicient  under  the  Issues,  and  th*  flsart 
did  not  en  in  refusing  In  its  discretion  to 
find  more  spedflcally  upon  certain  Qusstions, 
as  aalnd  by  ddtedanta.  Judgment  afflnn- 
ed. 


SCASB  T.  QILUCTrB-HStRZOa  MAN- 

UF'Q  CO. 

(Supreme  Court  of  Minnesota.  Not.  29,  18B8.) 
GoxTMCT  or  Khplotmbkt— OoH8TBtKnnox-J>m- 
•lOH  OF  Paonn— WAtna. 

1.  The  defendant  entered  into  an  agree- 
ment with  plaintiff  for  his  services  for  a  term 
of  three  years,  at  a  stipulated  montlily  sal- 
ary, and  as  further  c<Hnpensation  he  waa  titoe- 
by  also  allowed  a  percoitage  of  the  profits  of 
defendant's  business,  defined  in  the  agreemait 
as  2^  per  cent,  of  the  dividend  declared  tor 
each  year,  whldi  provisicm  was  further  explain- 
ed a  subsequent  dans&  hi  which  It  was  pro- 
vided that  the  ^alntlff  should  recdve  his  per^ 
centage  on  the  oalance  of  the  profits  after  de- 
ducting expenditures  for  betterments  upon  the 
mannuctaring  establishment  of  the  defendant. 
In  which  he  was  employed.  Bdd  that,  In  order 
to  ascertain  the  meaning  of  the  contract,  the 
several  clauses  must  be  construed  together,  and 
that,  so  construed,  the  plaintiff  was  thereto'  ki- 
titled  to  have  his  percentage  computed  each 
year  upon  the  net  profits  subject  to  dividend, 
under  the  contract,  and  that  his  right  thereto 
could  not  he  defeated  by  the  omission  of  the 
company  to  declare  a  dividend  of  the  whole  or 
any  part  of  such  profits  among  the  stock- 
holders. 

2.  BM,  also,  that  the  mere  receipt  by  him 
of  a  portion  of  the  percentage  of  pn&tM  dne 
him  for  any  year  did  not  pnclude  him  from 
claiming  the  balance  dne.  when  ascertained. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coon- 
ty;  Lochren,  Judge. 

Action  by  Waltw  J.  Scase  against  the 
Gillette-Herzog  Manufactaring  Company  on  a 
ccmtract'  of  emidoyment  There  waa  Judg- 
ment for  defoidant,  and  plaintlif  spprnls 
Reversed. 

HaU  &  Eletcher,  for  appellant  Kellogg  ft 
L^borne,  for  re*q>ondent 

VANDGRBUROH,  J.  The  defendant,  a 
corporation  Migaged  in  an  ext«i8lTe  manu- 
facturing business  of  architectural  ironwork, 
entployed  the  plaintiff  as  an  accountant,  and 
in  other  duties,  as  required  by  the  deitend- 
ant,  from  January  1,  1S90,  to  January  1, 
ISiA,  under  a  special  contract  betweoi  them, 
by  which  plaintiff  was  to  recdve  the  sum 
of  970  per  month  for  his  serrlces,  payaUe 
mMithly.  And  It  was  further  agreed.  In  and 
by  the  contract  "that  the  said  the  Henog 
Manufacturing  Company,  for  each  and  erery 
y«ar  of  said  three  years  that  i^lntlff  shoold 
remain  In  its  said  employment  and  In  coosld- 
eiutlon  thereof,  should  pay  the  plaintiff,  in 
Od^tion  to  tlie  sum  of  seventy  dolUra  per 


Digitized  by 


Ilin.) 


SGASE  9.  OILL£TT£-H£RZOa  HANUF*0  GO. 


month  hereinbefore  meDtiooed,  two  and  one- 
half  per  cent  of  the  dividend  declared 
for  that  year;  said  pwcentage  to  be  paid 
<n  or  before  the  10th  day  oi  February  of  the 
year  succeed!  dk  that  for  whi(dL  said  dlTl- 
dend  should  be  dedared."  And  It  was  fur> 
ther  agreed.  In  and  by  the  cwtniGt,  "that 
aUd  the  Herzog  Manufacturing  Company  re- 
sored  tbe  tight  to  termliiftte  said  agree- 
m&it  at  any  time  up<m  one  month's  uotlce 
In  writing  glT«i  to  the  plalnUfT.  and  that 
If  said  agreement  should  be  so  terminated,  or 
tf  the  plaintiff  should  tor  any  reason  leave  be- 
fore the  con^letton  of  any  full  year,  he  should 
reo^Te  no  per  cent  of  tbe  dividend  tor  that 
year."  And  the  contract  contained,  among 
other  things,  the  following  provision,  to  wit: 
"And  it  la  farther  agreed  and  understood 
toy  said  parties  to  this  agreement  that,  be- 
fore any  dividend  shall  be  declared,  all  im- 
fworementa,  extensions,  and  additions  to 
buUdlngs  or  business,  or  for  lease  W  pais 
chase  of  land,  to  increase  the  facUlttea  tor 
«dd  boflliUM  tar  said  party,  tor  any  year, 
wUdk  aald  aecond  party  may  make  to  Its 
plant  or  business,  shall  be  deducted  from  the 
^Mflts  tar  that  year,  and  aald  first  party 
ataall  recdve  his  perc^tage  on  the  balance 
remaining  after  such  deduction." 

The  prindpal  question  to  be  considered 
«B  tUa  appeal  ts  as  to  the  oonstmctlMi  of 
this  cfutiact  in  respect  to  plalntUTs  claim 
to  additkmal  onnpaisatlffli  Imaed  upon  the 
pn^to  made  yei^  by  the  corporation. 
Tbat  la  to  BBy,-la  tbe  plalntUt  under  the  pe- 
coBar  language  of  tbe  contract,  which  spea^ 
«C  a  '^percentage  i^n  the  dividend  dedared," 
entitled  to  receive  a  percentage  upon  the 
amoont  <rf  tbe  aimual  net  proflti  not  cap- 
Itallaed,  or  doea  bis  right  to  such  share  de- 
pend voaa.  the  tmet  ot  an  actual  division  of 
mtb  im^ts  among  tbe  sharehtdders.  and  is 
the  amount  tiiereoC  limited  by  tbe  amount 
of  soch  dlvldoa  or  dividend  declared, 
whether  an,  or  oalf  a  part,  at  the  net  profits 
wtaldi  mii^t  be  the  pn^r  subject  of  a 
dividend  are  divided?  We  are  of  tbe  opln- 
km  lliat  upon  a  Cair  etmstructlon  of  the  In- 
stmment;  taken  as  a  whole,  plalntUTs  daim 
nmat  be  sustained,  and  that  the  first  of  the 
above  propoeltions  or  questions  should  be 
answered  in  the  affirmative.  It  will  be  ob- 
served that  tbe  d^endant  agrees  that  for 
eadi  year  ot  the  plaintiff*?  term  of  service, 
and  in  consideration  thereof.  It  would  p^ 
him.  In  addition  to  the  stipulated  sum  of  970 
per  month,  2%  per  cent  of  the  divtdmd  de- 
clared tor  that  year,  to  be  paid  <m  or  before 
February  10th,  following.  Strictly,  the  terms 
"dividend  dedared"  refer  to  an  actual  dls- 
Irlbiittoa  of  profits.  But  their  application 
here  must  be  eonrtdoed  In  ccnnectlon  with 
tbe  rituatloa  (rf  the  parties,  and  the  nature 
«f  tbe  case,  as  praaoited  by  tbe  record,  and 


especially  In  connection  with  the  explanatory 
clauses  in  the  condudlng  pwtlcm  of  the 
agreement,  by  which  It  appean  that  plain- 
tifTs  percentage  la  to  be  based  <hi  the  net 
profits  for  each  year,  after  deducting  ex- 
penditures for  "Improvem^ts  and  exten- 
sions" for  that  year.  This  provislfHi  was  in- 
t«ided  to  define  and  Umtt  the  agreement  be- 
tween these  parties,  and  not  to  control  the 
time  or  manner  or  question  of  the  dlspoal- 
tloa  of  the  profltB  among  the  sto<AJKrfden, 
^ce  that  is  a  mattw  with  which  the  plain- 
tiff bad  no  concern,  and  which  the  cofpoca- 
tlon  conld  regulate  tor  itself,  for,  as  to 
the  stockholders,  who  are  the  beneficial  own- 
ers of  both  profits  and  capital,  the  profits 
would  still  be  theirs,  whether  divided,  or  left 
to  form  a  sur^ua,  or  otherwise  added  to  the 
capital  The  percentage  paid  him  by  way  of 
compensation  must  be  treated  as  part  of  the 
expMisee  to  be  ascertained  and  exduded 
from  the  sum  of  the  net  profits  which 
would  be  subject  to  be  divided  among  the 
stockht^ders.  The  contract  evidently  COD- 
templated  that  the  plaintiff  ahould  leoelvs 
a  percentage  of  profits  eadi  year,  depending 
upcm  the  growth  and  prosperity  of  the  busi- 
ness, and  was  Intended  to  operate  both  as  a 
stimulus  and  reward  to  the  employe.  It  was 
an  appUcatl(ni  of  the  prlndple  ot  profit  Shar- 
ing between  employer  and  employe,  which 
depends  upon  the  fact  of  the  reaUzattoo  of 
profits,  and  not  upon  the  mere  contingen<7 
of  the  dlsposltlMi  whidi  may  be  made  ot 
them,  as  between  tbe  corporation  and  its 
stodLholders. 

The  plaintiff  remained  In  the  d^wdant^ 
«nployment  tor  the  fuU  term  of  three  years, 
as  stipulated  In  the  agreement,  and  has  been 
paid  a  percentage  on  two  annual  dividends. 
As  respects  the  third  year.  It  does  not  ap- 
pear fnun  the  record  whether  any  dividend 
was  made  tor  that  year.  But  It  Is  allied 
by  the  ^alntlff,  and  admitted  for  the  pur- 
poses of  this  ease,  that  Ute  dividends  mads 
did  not  indude  all  the  net  profits  for  tbose 
years,  and  tbat  there  w&eo  large  pm^ta  made 
from  the  business  for  each  of  the  three  years, 
In  excess  ot  expenditures  fw  betterments, 
and  on  whldi  he  had  received  no  pwcent- 
age.  His  receipt  of  a  part  of  the  percent- 
age does  not  preclude  him  from  recovering 
any  balance  due  him.  It  was  not  paid  or 
aco^ted  In  settlement  of  a  disputed  olafan, 
or  as  an  account  stated.  The  acceptance 
thereof  cannot  be  Interpreted  as  a  waiver 
or  estoppd  binding  on  him  In  respect  to  his 
dalm  tor  the  balance.  We  think,  tberefbre, 
that  tbe  appellant  la  entitled  to  an  accoont' 
ing  in  raqieot  to  the  actual  amount  of  net 
proflts  ot  tiw  corpwatloB  for  the  years  In 
question,  and  to  recovw  any  balance  at  Ua 
percoutage  which  may  thereopon  be  foond 
due  him.  Order  reversed. 
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{Snpreme  Coart  of  Ulnnesota.  Not.  20,  1803.) 

DBATH  of  EMPLOTK  —  DBTBOTtTB  AWIAA-HCM  — 

NMLieBKOB— PitoriifCB  or  JtniT. 
PlaintifTi  intestatet  an  employe  of  de- 
iMidont,  vaa  thrown  off  a  mo  ring  car  while  en- 
dearorios  to  aet  a  brake  tharew,  and  kiU«d. 
The  accident  resulted  from  the  loosening  of 
tiie  eyebolt  which  connected  the  brake  itaff 
with  the  chain  which  operated  the  br^ft  BM, 
that  an  examination  ot  the  brake  staff  and 
bolt,  to  discover  whethn-  the  same  were  appar- 
ently in  good  order,  was  within  the  duty  of  the 
proper  car  inspector,  while  the  car  was  en 
imte,  and  that,  woo  tiw  eridenoe  in  the  caae^ 
it  was  fairly  for  the  jury  to  determine  wheth- 
er this  defect  existed  when  the  car  passed  the 
last  inspection  station,  and  whether  It  could 
fe«Te  been  disoonred  iq>M  a  rMsonaUy  emf»- 
ful  inspection. 
(Syllabus  by  the  Coart) 

Appeal  from  district  court,  Mower  county; 
Wbgrtock,  Judge. 

Action  by  James  D.  9beedy,  administrator 
of  tha  estate  of  Charies  Dunlap,  deceased, 
ftgBlnBt  the  Ohieogo,  Milwaukee  &  St  Paul 
Railway  Company  to  recoTer  for  the  death 
of  decedent.  There  was  Judgment  for  plaln- 
tlflt,  and  defendant  appeals.  Affirmed. 

Kingaley  &  Shepherd,  tor  appeUaat  John 
A.  Lovely  and  Frendi  &  Wrii^t*  tot  n- 
■pondenL 

YANDBBBUBG^  J.  PliLtBtlfrs  Intwtale 
wu  emidoanad  u  a  bntkeoHui  hgr  the  d^nd- 
ant,  and  on  the  24th  day  of  Septmber, 
WH  aigifled  In  the  discbaige  of  his  dutr  as 
Boch  on  a  freight  train  fanning  between  Aos- 
tta  and  Minneapolis,  oyer  tta  line  of  road, 
vUdi  loft  the  fonner  placo  aboat  8  o'dook 
in  the  morning.  As  the  tratn  approached 
Omtoima,  32  oiiles  north  ot  Austin,  it  be- 
came neeeaaaty  to  stop  at  the  crossing  of  the 
Itak*  ot  the  Wlw»E  A  St  Petw  Railroad, 
aboat  one  mile  south  of  the  last-named  place. 
The  train  was  running  down  grade,  and 
about  28  or  SD  miles  an  hour,  and  while  the 
deceased  was  attempting  to  aet  tlie  teake  up- 
on  a  refrigerator  ear,  loaded  with  meat,  In 
the  train,  the  ereb«lt  In  the  lower  part  <MC 
the  brake  shaft,  which  was  connected  with 
the  <dialu  which  operates  the  l»ake  shoes, 
suddenly  broke,  causing  the  aoddsnt  com- 
plained of.  Tha  brake  was  constructed  In 
ttie  usual  manner,  with  a  perpendicular  Iron 
shaft  exioiditig  above  and  below  the  car, 
with  a  hand  wheel  at  the  top,  by  means  of 
which  the  brakeman  turns  the  shaft,  and 
thus  winds  the  chain  aboat  ttie  lower  part  of 
the  shaft  and  brings  the  brake  shoes  to  the 
ear  wheels,  and  da<^ena  or  stops  their  mo- 
tion. It  wlD  thus  appear  that  there  is  liable 
to  be  a  great  strain  upon  the  eyelxdt  by  the 
use  of  the  brake,  and  If  It  suddenly  breaks, 
BO  as  to  loosen  the  cAiain,  while  the  brake- 
man  is  attempting  to  turn  the  hand  wheel, 
the  natural  effect  as  shown  by  the  evidence, 
la  to  Jeric  <ar  whirl  him  around  with  the 


wkeei,  and  throw  him  off  the  ear.  In  Una- 
case  ttw  deceaaoa  ma  te  tida  manner  tiirewn 
betwem  the  cars,  and  ran  over,  and  tautant- 
\t  feflled.  The  eyebolt  wMch  passes  through 
tho  sbaft  was  ftstened  1^  a  nut  «i  the  side 
<9Poalte  to  tbe  vyo  to  wUcb  the  <Aaln  ts 
fastened;  and,  when  the  nut  Is  screwed  up 
dose  to  the  bnfee  abaft,  the  eye  is  drawn 
doae  to  the  Aaft  npon  tbe  opposite  side. 
Upon  the  evidence,  the  cause  of  the  aeddent 
was  tbe  loosening  of  the  nut  which  had 
worked  bacft  to  the  md  of  the  boU,  in  con- 
sequence of  wMch  the  bolt  was  puUed  out  of 
Its  proper  position  1^  the  dialn,  so  fliat 
there  was  aboat  an  Indi  between  the  eye 
and  the  stair,  gtring  a  greatw  purchase  up- 
on  It  when  the  brake  ms  set,  and  censtaig  tt 
to  break  off  between  the  eye  and  the  staff. 
Tbe  IlaMtty  of  the  defendant  Is  predicated 
upon  ttie  assoraptkm  tliat  tbe  nut  was  loose 
and  oat  of  place  at  Austin,  whlcSi  Is  one  of 
tbe  polnta  on  defendant's  road  for  the  faaspeo- 
tion  of  cars,  and  upon  tbe  negligence  of  tbe 
defoidant  In  suffering  the  ear  to  pass  that 
place  without  pr(H)erly  Inspecting  it,  and  ae- 
cnrely  tt^tenlng  the  brt t 

Tbcre  Is  no  evidence  to  the  ease  in  rela- 
tlon  to  tbe  Inspection  of  ttie  car  at  Auattt 
But,  If  the  car  ms  not  oat  of  order  when  It 
paaaed  Aoattai,  no  fepain  were  then  necea- 
■ary,  and  no  negligence  cotdd  be  Imputed  to 
tbe  company  for  any  neglect  of  duty  at  that 
place.  But  If.  as  the  plalntlfr  contends, 
there  Is  evidence  warrantbig  the  teference  by 
the  Jury  that  tbe  nut  had  become  loosened 
so  that  its  defective  or  unsafe  condition 
wodM  be  snseeptible  of  obserratltm,  upon  a 
reasonably  careful  Inspection,  when  the  car 
had  arrived  at  Austtn,  th«i  a  presumption  of 
nei^igaice  on  the  part  of  the  oompany  vroutd 
be  xaised,  which  It  wonld  be  necessarr  fbr  it 
to  oreroome  bJ*  proper  evidence  showing  that 
dne  lm^>ectlon  was  made,  and  the  brake  was 
fbond  to  b^  or  vraa  put  in  good  order.  Tfae- 
ear  did  not  belong  to  defendant  but  was  re- 
ceived from  the  Ipwa  Central  Baflway  Com- 
pany at  Mason  City,  40  miles  south  of  Aus- 
tin, at  whkdi  place  cars  were  r^ularly  In- 
spected botli  companies.  It  waa  the  dutj 
of  defendant  to  Inspect  this  ear  before  tmder- 
taking  to  haul  It  over  its  own  line,  and  It 
would  be  liable  for  defects  discoverable  up<m^ 
reasonable  inspection.  The  evidence  in  tbls- 
case  shown  that,  In  order  to  be  safe,  the  eye- 
holt  must  be  held  In  Its  proper  position  by 
keephig  the  nut  screwed  dose  to  the  brake 
shaft.  But  the  nut  Is  liable  to  work  loose 
when  tbe  car  Is  In  tiae,  unless  It  Is  fitted 
cloeely,  or  the  thread  of  the  bolt  outside  of 
the  nut  Is  cut  or  flattened  so  as  to  prevent 
tbe  nut  from  turning  without  the  aid  of  a 
wrench.  Hence,  tn  view  of  the  danger  Inci- 
dent to  the  tise  of  the  brake  upon  freig^ht 
can,  tt  ta  obvious  tiiat  It  Is  of  great  Im- 
portance that  the  eyebolt  should  be  carefully 
inspected  at  suitable  Intervals.  ,0f  coume, 
all  the  inspection  required  is  to  see  whether 
the  bolt  la  securely  fast^ed  in  its  places 
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ad4  tUa  fUls  wftMn  ttM  «rdlniu7  doOeB  of 
■an  tasvecbw  of  can  while  en  nmte. 

It  Is  conceded  tbat  the  presutpptioii,  tn 
the  flist  Insbuice,  Is,  in  actlooa  of  this  kind, 
ia  the  absence  of  any  proof  to  the  oontrarr, 
that  the  ntUroad  company  has  perfonuad  Ita 
doty  to  its  ei^loyee  in  the  matter  of  Inspec- 
tlOB  and  repairs.  It  will  therefore  be  aa- 
flumed  that  the  car  in  qneetion  was  duly  In- 
spected at  Mason  City.  All  trains  make  three 
■tops  between  this  point  and  Austin,  and  two 
or  three  between  Austin  and  Owatonna..  Bat 
the  car  ran  40  mUea  to  AnstlB  without  aod- 
dent,  or  any  complaint  In  respect  to  the  bolt 
Tlie  eTfdeuce  ot  one  of  the  witnesses  Is  that 
If  the  nnt  was  properly  tightened  np,  and  In 
place,  the  car  could  run  a  looff  distance  be- 
fore It  woik:ed  loose.  The  question  will  then 
naturaily  arlae^  how  It  happen,  if  it  was 
prop^y  inspected  at  Austin,  that  In  an  hour 
and  a  halt  while  traTersing  a  distance  of  30 
mUes,  the  nnt  diould  not  only  hare  become 
loosened  from  the  staff,  but  should  have 
worked  out  on  the  thread,  to  the  end  of  the 
bolt  so  as  to  allmr  the  bolt  to  be  polled  part- 
ly through  the  staff?  This,  we  think,  aog^ 
gests  the  propriety  of  sabmlttfaig  the  ques- 
tion to  ttie  Jury.  While  we  cannot  aay,  with 
certalntr,  that  v^n  the  undisputed  erl^ 
dence,  the  brake  must  hare  been  eat  of  or- 
der, or  unsafe,  when  the  car  left  Austin,  yet 
we  think  it  was  fairly  a  question  ft>r  the 
jury  to  determine,  in  view  of  all  the  drcum- 
stanceB,  indndtng  the  condition  of  this  bolt 
and  nnt,  which  were  before  the  Jury.  '  But  If 
It  be  a  &ct  that  a  bcdt  fuBtened  with  a  not, 
only,  as  this  was,  without  any  device  to  keep 
tt  In  place.  Is  liable  to  become  loosened  be- 
tween the  ordlnarjt  internals  of  Inspection, 
It  1«  obrions  that  Inspection  should  have  been 
iBore  frequent,  or  the  method  described  by 
the  witnesses  as  commonly  resorted  to,  of 
cutting  or  flattening  the  thread  on  the  bcAt 
next  the  nut,  should  have  been  adopted,  as  It 
appears  to  be  simile,  safe,  and  effectlTe.  In 
any  Ttew  of  the  case,  we  think  the  queetltn 
0t  the  defendant's  negUgenca  waa  Dor  the 
JaiT.   Jttdgmoit  aflnned. 


BANK  OF  UONTBBAL  t.  RIOHTBR  et  aL 
(No.  61.) 

<Sa^«me  Court  of  Uinnesota.  Not.  29,  1803.) 

XswmABU  iNBTRUHIKTS  —  AOTIOV  BT  IinKMtSU 

— FBun>— BoxoBx  or  FBoov  —  SurrioismT  or 
Brn>Eao^HA.a]iL>8s  Eehob. 

1.  Where  au  assver  to  a  eompMut  hi  aa 
■ettoo  upon  a  proraiuory  note,  broocht  an 
Indorsee,  sets  op  fraud  id  the  tneepnoD  of  the 
note,  and  lucb  fraud  is  established  by  evidence 
on  the  trial,  tAe  borden  of  proof  sllifts,  and 
the  plaintiff  Is  boand  to  prove  tbat  be  took  the 
same  for  value,  and  without  notice  of  the  fraad. 

2.  Bvidence  hdd  snfBcient  to  jaatlfy  the 
Jury  ia  finding  that  the  notes  in  suit  were  pro- 
cured by  the  payees  throng  fraadulent  r^ 
resentations. 

^  PlalatUFs  evidence,  offered  to  show  that 
(he  notes  wen  neelTed  by  it  in  good  faith,  and 


wlthoDt  notice,  MI  iamOdut  ft»  w^km  a  aaaa 

for  the  Jury- 

4.  Sundry  instructions  erroneous,  "pec  KM 
wlthont  prejadice,  in  view  of  the  state  of  the 
eridenoc  in  this  case. 

(Syllabas  by  the  Court.) 

Appeal  from  district  court,  Wadena  coun- 
ty; Holland,  Judge. 

Action  by  &e  Bank  Montreal  against 
Peter  Blchter  and  others  on  promissray 
notes,  miere  waa  Judgment  for  defoidanta. 
and  idalntlff  appeals.  Affirmed. 

A.  O.  Booker,  for  appellant.  Ooppenua 
&  Wilson,  for  req^ondenta. 

VANDBRBURGH,  J.  The  promissory 
notes  sued  (m  wen  given  for  the  purchase 
price  of  a  stslllon,  and  the  defendants,  la 
th^  answer.  In  addition  to  denials,  set  np 
as  a  defease  that  they  were  induced  feo  make 
the  purcdiaae  and  to  execute  the  notes  by 
the  false  and  fraudulent  r^esentatiaDa  of 
tiM  agent  of  the  payees,  who  were  the  own- 
ers of  the  horse.  On  the  trial  the  [rtalntlff 
objected  to  the  admlsston  of  any  ertdenc* 
nnder  the  answer,  on  tha  ground  that,  In 
addltl(Hi  to  the  aiarge  of  firand,  It  did  not 
allege  that  the  plaintiff  had  aotice  thsnof 
when  It  took  the  note  We  think  it  la  the 
usual  practice  to  Insert  such  allegations  la 
ffie  answer  In.  anch  oases,  but  in  this  case 
the  defect,  tf  any.  Is  cured  by  the  reply, 
which  shows,  in  substance,  that  plaintiff's 
Information  on  the  subject  was  obtained  aft- 
er It  aoQulred  the  notes.  In  no  event  could 
the  plaintiff  be  pretfndtoed  \tf  the  ruling  of 
the  coxwt. 

Upon  proof  1^  the  defendants  of  the  frand 
as  alleged,  the  plaindff  was  required  to  as- 
tttine  the  burden  of  proving  that  it  took  ttie 
notes  for  value,  and  without  notice  of  the 
fraud.  Under  the  ood«  syston,  it  la  there- 
fore hrid,  in  some  of  the  stateic— and,  as  I 
think,  propcarty,— -that  the  plea  of  fraud  Is  a 
good  defense  by  ttseit  and  it  Is  not  neces- 
asry  for  the  defendant,  in  addition  thereto, 
to  allege  in  his  answer.  In  such  cases,  that 
plaintiff  had  notice  of  the  fraud  In  the  In- 
cetption  of  the  notei  See  Baidc  v.  Ruhl,  (Ind. 
Sop.)  28  B.  Reip.  76&  And  this  rests  upon 
the  ground  tiut  the  existence  <rf  tiie  fraud 
raises  the  presumptitm  that  the  plaintiff's 
title  Is  not  bona  fide,  and  the  burden,  In  con- 
sequence, shifts,  and  It  is  Incumbent  on  the 
holder  of  the  note  to  show  that  he  took  It 
iu  good  faith,  with  all  that  these  terms  Im- 
ply. Vosbur^  V.  IMefendort  119  N.  T.  S6&, 
23  N.  B.  Rep.  SOI;  Bank  v.  Dlefendorf,  123 
N.  Y.  200,  2S  N.  B.  Rep.  402.  He  must  show 
under  what  chrcumstances,  and  for  what 
value,  he  became  the  holder.  Seymour  v. 
McKInstry.  106  N.  Y.  240,  12  N.  B.  Rep. 
848,  14  M.  B.  Rep.  94;  Totten  v.  Bncy,  67 
Ud.  4S3.  The  reason  for  this  rule,  generally 
assigned,  is  that  where  there  is  fmud  the 
presnmi^on  Is  that  be  who  is  guUty  of  It 
will  port  with  the  note  thereby  acquired  fur 
the  purpose  of  enabling  some  third  party  t* 
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recover  mi  It  Such  presamptim  opiates 
against  ttie  holder,  and  Buapldon  fono<vra  the 
note  into  bis  hands,  and  fastens  upon  bis 
title.  Cummlngs  t.  Thompflcm,  18  Mtau.  2B2, 
(Oil.  22S.) 

The  defendants*  evidence  was  sufficient  to 
make  out  a  case  of  actionable  fraud,  and  fully 
Justified  the  verdict  of  the  Jury  in  their  be- 
half, unless  it  was  made  to  appear  by  the 
plaintiff  that  it  took  tiie  notes  without  no- 
tice of  the  ftand.  This  the  plaintiff  under- 
took to  show.  It  does  not  claim  to  hare 
discounted  liie  notes,  but  &at  It  took  them, 
with  other  notes,  as  collateral  security  for 
an  indebtedness  due  the  bank  frcHn  the  pay* 
ees.  The  bank  was  to  collect  the  same  at 
the  expense  of  the  payees,  and  credit  them, 
In  tiielr  account,  with  the  net  proceeds. 
ThoQ^  this  may  be  sufficient,  nnd^  the 
dedsion  in  Bosemond  r.  Graham,  (Minn.)  56 
N.  W.  Rep.  88.  to  make  the  plaintiff  a  hold- 
er tcr  value,  nevertheless^  on  the  question  of 
good  faith,  th»e  is  not  oiough  In  the  nature 
of  the  transfer  to  sustain  plaintiff's  case. 
It  Is  quite  different  from  a  case  where.  In  the 
ordinary  course  of  business,  the  holder  has 
purchased  negotiable  paper,  underdue,  for  its 
face  value,  or  nearly  so,  which  of  Itsedf 
would.  If  free  from  suspicious  circumstances, 
be  entitled  to  much  weight  upon  the  Issue 
of  good  faith.  Undoubtedly,  the  plaintiff, 
In  this  case,  was  obliged  to  show  want  of  no- 
tice of  the  fraud,  by  competent  testimony, 
In  addition  to  the  fact  that  it  holds  the 
notes  as  collateral  security.  The  plaintiff 
wns  bound  to  show  that  the  defense  of  fraud 
was  inoperative  as  against  It,  and  this  we 
think  the  depositions  Introduced  for  that  pur^ 
pose  failed  to  do.  That  of  one  of  the  payees 
disclosed  nothing  ui>on  the  subject,  and  It 
dons  not  appear  that  the  witness  Ambrose, 
who  was  the  only  other  witness  In  plain- 
tiff's behalf,  was  in  a  position  to  know  what 
notice  or  knowledge  the  plaintiff  may  have 
tud  in  respect  to  the  tranaactlons  upon 
which  the  charge  of  fraud  is  based.  UIb  evl^ 
dence  does  not  show  that  he  was  the  officer 
or  agent  of  the  bank  through  whom  the 
trunsfer  ot  the  notes  was  made,  and  who 
ucted,  or  was  qualified  to  spealc,  for  the 
bank  in  the  raattn-.  It,  however,  the  trans- 
action had  been  with  him  sol^  in  behalf  of 
the  bank,  and  he  had  testified  to  the  clrcum- 
Btnncee  under  which  the  transfer  was  made, 
his  evidence  tending  to  prove  the  bona  fides 
of  tiie  transaction  would  have  made  a  prima 
facie  case,  within  the  rule  in  Rosemond  v. 
Graham,  supra,  without  the  necessity  of 
calling  other  officers  or  agmts  of  the  bank. 
But  the  other  witness— one  of  the  payees 
above  referred  to—testlfles  that  the  person 
through  whom  the  notes  were  deliv«>ed  to 
the  bank  was  one  Monroe,  the  manager,  and 
the  testimony  of  Ambrose  Is  not  In  oonflict 
with  this.  The  latter  says  that  the  books  of 
the  bank  show  that  the  notes  were  trans- 
ferred to  it  In  June,  1888;  that  he  had  been 
annoyed       the  plaintiff,  bi  dUferent  ca- 


padtles,  fbr  10  years;  and,  fmerally,  that 
the  bank  took  the  notes  as  collateral  security 
for  cash  advanced;  and  says,  "We  under- 
stood that  the  notes  were  taken  by  the  pay- 
ees In  the  usual  course  of  business,  and  the 
bank  knew  of  no  other  agreement  in  relatloa 
to  the  giving  of  ttie  notes,  other  than  ex- 
pressed 1^  the  notes  themsdves."  This  Is 
all  the  evidence  bearing  on  the  question.  It 
does  not  appear  what  his  means  of  knowl- 
edge were,  or  the  extoit  of  it,  or  that  he 
could  speak  from  p«wnal  knowledge,  or 
tliat  he  was  the  only  person  connected  with 
the  bank  who  had  knowledge  <hi  the  subject, 
nor  were  his  answers  full.  ezpUctt,  or  satis- 
factory. The  evidence  fell  short  of  what 
was  reqtdred  to  make  a  case  for  the  Jury 
on  the  Isstie  of  good  faith  or  notice,  and  the 
defendants  were  entitled  to  a  verdict,  If  the 
Issue  of  fraud  was  found  in  their  favor.  It 
f(^ws  that  many  of  the  alleged  errors  ot 
the  court,  In  its  rulings  and  diarge,  were 
without  prejudice,  and  do  not,  tfia-efore,  re- 
quire special  mention. 

The  Instructicms  were  subject  to  criticism 
on  the  ground  that  th^  were  palpably  con- 
flicting and  contradictory,  buttqran  the  mate- 
rial issues,  as  finally  passed  upon  by  the  Jury, 
no  prejudice  could  have  rssulted  to  the  pUUn- 
tur.  Orte  afllmed. 


BANK  OF  MONTRBAL  v.  RIOHaSB  at  aL 

(No.  sa) 

(Biqmme  Oosrt  of  Mbmeaota.  Nov.  29.  1S88.) 

Appeal  from  district  court,  Wadena  count?; 
Holland,  Judge. 

Action  OD  a  cromlsrar  jiote  by  the  Bank  of 
MontrealagainstPsterBkliterandothers.  There 
wart  judgmrat  for  defoidaats,  and  plaintiff  w- 
peals.  Afllrmed. 

A.  G.  Booker,  for  aivellant  GoppemoU  ft 

Wilson,  for  respondents. 

PER  CURIAM.  The  same  quastions  are  pre- 
sented, and  the  same  ooudndoDs  readied,  as  In 
the  above  case,  (67  N.  W.  Bsp.  6L) 

Order  affirmed. 


DATIS  *  BANKIN  BLDG.  &  MANUF'G 

GO.  V.  KNOKB  et  aL 
(Supreme  Oovrt  of  Minnesota.  Nov.  29, 1898.) 
Jonra  ButLnnre  Coimuot— Afpohtioniiknt  or 

LiBN. 

This  case  AoU  dlstinralshable  from  Gib- 
bons V.  Rente,  (Minn.)  53  N.  W.  Rep.  756,  by 
reason  of  certain  provisions  Inserted  in  the  con- 
tract, by  which  the  defendants  assume  a  Joint 
liability  or  obligation  for  the  payment  of  the 
contract  price  lor  the  ereetitm  and  equipment 
of  n  cM^aln  creamwy,  constmetad  by  the  plain- 
tiff's assignors. 
(Syllabas  by  the  Court) 

Appeal  from  district  oourc,  Otter  Tall  coun- 
ty; Baxter,  Judge. 

Action  by  the  Davis  ft  Bankln  BoUdlnsf  ft 
Manufacturing  Company  against  A.  H.  O. 
KiuAe  and  othws  on  a  contract  of  sobscri^ 
tion  for  certain  stock,  and  to  enforce  a  ilea 
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OD  certain  proptfty.  Btem  tbo  Jvdgmciit  fil- 
tered, pif|ii»»»r  appeals.  Beranwd. 

MaKm  *  mit<Hi  and  J.  X>.  Van  Dyke,  for 
appcUnnt   Jaiklns  A  Treat,  for  respondents. 

VANDBRBUROH,  J.  This  case  would  be 
controlled  by  tbe  dedalon  In  Gtbbona  t. 
Bente,  (Minn.)  58  N.  W.  Rep.  756,  bnt  for  the 
fact  of  the  Insertion  of  certain  provisions  in 
the  (Mmtiact  here  Inrolved  which  are  not 
found  In  the  one  under  con^deration  in  tbe 
case  referred  to.  In  the  contract  In  this  case 
the  defCTdants,  In  the  first  place,  agreed  to 
pay  the  sums  severally  set  opposite  their 
names  In  consideration  of  the  erection  and 
completion  of  a  certain  creamery,  described 
In  the  complaint,  by  tbe  plalntlfF's  assignors. 
The  contract  provides  for  the  organization  of 
a  corporation  In  which  each  snbscrlber  should 
be  entitled  to  receive  stock  to  the  amount 
paid  by  him  under  the  contract  The  assign- 
on  irf  the  plaintiff  by  the  contract  "agree  to 
erect  said  creamery  according  to  the  within 
plans  and  specifications  for  the  sum  of  fS.OOO, 
payable  In  cash,  or  as  hereafter  specified  in 
said  contract"  And  the  contract  also  con- 
tains the  further  proTislona,  first  above  re- 
ferred to,  viz.:  TThe  above-mentioned  $5,000 
Is  to  be  paid  as  follows:  26  per  cent  to  be 
paid  in  cash  when  said  creamery  Is  com- 
pleted and  the  above-mentioned  madiinery 
placed  therein,  all  In  good  running  order;  40 
per  cent  to  be  settled  by  good,  approved 
ioint  note,  payable  In  three  months  from  the 
date  of  completion  of  said  creamery;  35  per 
cent  to  he  settled  by  good,  approved  joint 
notes,  payable  in  six  months  from  date  of 
completion  of  said  creamery."  This  obllga- 
tl<m  binds  all  the  sabscrlbers,  including  these 
d^endants.  They  Jointly  assume  the  pay- 
ment of  the  consideration.  They  agree  to 
pay  25  per  oent  in  cash  of  the  whole  condd- 
eration  of  $5,000,  and  to  provide  for  the  bal- 
ance by  approved  joint  notes.  As  between 
ttie  plalntlfl?  end  parties  of  the  second  part, 
the  contract  does  not  contemplate  that  the  lia- 
bility ahaald  be  apportioned.  It  follows  that 
the  plaintiff  Is  entitled  to  enforce  Its  lien  np- 
cn  tbe  entire  property  In  question,  and  not 
merely  up<»i  the  separate  interests  of  snob  of 
the  subscribers  as  have  not  paid.  The  order 
appealed  from  will  accordingly  be  reversed, 
and  the  case  remanded,  with  directions  to 
render  Jodgroent  for  tbe  ^alntlffll  u  prayed 
for  in  tbe  ctMnplaint 


MINMBAPOUS.  ST.  P.  ft  8.  8.  M.  RY.  GO. 
V.  OHTSHOLM  et  aL 

(Supreme  Omrt  of  MUiaesota.  Nov.  29,  180S.) 

Bncme  Pmr(»auiroa  —  Cohtraot— Waivbb  or 
CoxBiTioKs  —  r.A«M»y«  —  EviDBHaa  or  FBAon — 
Tbkdeb— Cons. 

1.  Where  a  oontract  tot  the  sale  of  land  re- 
qnlTed  payment  of  the  purchase  price,  before 
mtrj  and  the  erection  m  ImprovMnenta  there- 
flA  bw  tlM  Tsodssk  but  ths  Tendaa  aeverthdess 


sntend  and  eoastmcted  taiQvoveauBts  (bsnoB, 

with  the  Imowledge  of  the  vendor,  and  there- 
after oontlQued  to  occupy  and  use  the  same 
without  objection,  hdd,  Outt  the  court  was  jw- 
tlfled  in  finding,  under  the  circumstances  of  the 
ease,  tliat  such  entry  was  with  the  consent  and 
anjuioscence  of  the  veudor,  and  tliat  the  con- 
dition of  tho  contract  in  respect  to  payment  be> 
fore  entry  was  waived,  and  also  that  such  ven- 
dee was  in  possession  under  the  oontract 

2.  Hdd,  also,  tliat  while  sneh  possesion 
continued,  and  no  st^  were  taken  to  cancel  or 
enforce  tho  contract,  the  remedial  rights  of  the 
vaidee  wwe  not  pr^udiced  by  mere  lapse  of 
time. 

3.  To  avoid  an  Instrument  for  fraud  In  Its 
execution,  tiie  evidence  must  be  clear  and  per- 
suasive, and  tiie  party  assailing  It  must  himsdf 
be  reasonably  free  from  fault  or  nesUgenGe^ 

4.  Evidence  of  fraud  hM  Insufficient  to 
warrant  the  court  In  setting  aride  the  contract 
in  gue:itlmt  hne. 

6.  In  an  action  fbr  spedflc  perfMmanee  by 
the  vendee,  tender  of  pwfornunoe  tm  his  part 
before  ?uit  brought  is  not  essential.  It  is 
enough  that  he  be  ready  and  willing  to  perf(»-m, 
and  that  he  make  the  l^oper  tender  of  perform- 
ance in  his  complaint  The  rl^ts  of  the  parties 
may  be  adjusted  in  the  decree;  hat,  unless  sucb 
tender  has  be&i  made  before  suit.  It  Is  error  to 
award  costs  to  the  plaintiff. 
(Syllabus  by  the  Court) 

Appeal  from  district  coort;  Stearns  oonnty; 
Searle,  Judge. 

Action  by  the  Minneapolis,  St  Paul  ft 
Sault  Ste.  Marie  Railway  Company  against 
John  Ohlsholm  and  others  fwHie  specilic 
pwformance  of  a  contract  to  convey  a  rlgbt 
of  way  over  land.  PlalntUt  obtained  an  or- 
der  f<v  Judgment^  and  defmdants  appeaL 
Modified. 

Oscar  Taylor,  for  appcOlants.  Qeo,  "EL  Bcgrn- 
olds,  for  raspondenb 

VANDBBBUROH,  J.  The  lOnnsapcdls  ft 

Fadflc  BaUroad  Company,  to  vbose  rlshts 
and  propoiy  the  plalntUt  has  succeeded,  !«o- 
cnred  of  the  defendants  a  ocmtract  for  the 
conveyaiwe  to  It,  its  ■nocessors  at  aastgna, 
of  a  strip  of  land  for  ri^t  of  my  through 
their  form.  The  contract  was  executed  and 
dated  Aiwil  27. 1886,  and  contains  a  oovenant 
on  defendants*  part  to  convey  the  land  de- 
scribed tho-etn  and  In  the  complaint  i^on 
dwnand  and  payment  of  the  price  stipulated 
at  any  time  within  three  years.  It  also  pro- 
vided 13iat  the  construction  of  the  road 
across  the  defendants'  land  should  not  be 
commenced  until  defendants  should  have 
been  paid  «r  tendoed  tbe  price  agreed  cm, 
but  "that,  upon  payment  or  tender  of  that 
amoon'^  wttliin  three  years  trom  the  date  of 
the  contract  the  second  i>arty,  its  soccessws 
or  assigns,  shall  be  entitled  to  a  decree  free 
and  dear  of  all  liens."  This  actltm  Ua  a 
specific  performance  of  the  contract  was 
brought  In  18B1.  The  plalnQff,  among  other 
things,  alleges  that  Its  road  was  located  and 
c(mstructed  in-  the  year  1886,  upon  the  strip 
of  land  tun  In  qneBtl(m,wlth  the  consent  and 
acqulescoioe  ct  the  defoidantB,  and  it  has 
since  so  continued  in  the  exclusive  occnpaticm 
and  possession  thoeof.  It  torthsr  alleges  that 
It  Is  ready  and  .willing  to  pay  tbe  pordiaae 
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laMCWimA  ttiit  M.Miia>  tbe  MUM  Into  eoort 
fbr  muh  parpoMi  Undar  the  alkfstloDt  Is 

HW  amnnx.  ttu  deCendanti  xaO^wtoA  to 
■b9w  that  there  was  fraud  In  tbe  ancntioiL 
of  tbe  conlract  In  ttila:  That  it  was  agreed 
and' understood  between  the  partleB  that  the 
deed  to  be  givoi  Bhonld  be  a  qnltdalm  aoty, 
and  the  contract  was  not  so  written.  The 
crial  court  hdd  that  the  evidence  was  not 
fifuffldently  clear  and  satlsfactaT  to  establish 
fraud  in  the  execution  of  the  contract  In 
this  we  think  tbe  court  did  not  or.  since 
the  role  hi  snch  cases  is  that  the  party  seek- 
ing to  avoid  the  contract  should  himself  be 
reasonably  free  from  netflfence,  and  the  evlp 
dmce  ihonld  be  clear  and  j^ersnariTe.  2 
'Whart  Bv.  I  932;  McCall  v.  BoshneD.  41 
Ulna.  87,  42  N.  W.  Bep.  645,  and  cases. 
Here  nearly  six  years  had  passed  before  the 
<Ttal.  The  recoUectton  of  the  defendants  was 
evidently  not  reaj  ^stlnct,  »cept  they  felt 
sore  that  tt  was  a  qnltdaim  they  were  to 
(Ire,  and  tiiat  the  agent  who  procured  It 
so  read  the  contract  They  did  not  read  It 
themselves,  aoe  reqqlTe  it  to  be  cead  in  full, 
nor  nsk  for  a  copy,  though  th^  had  ample 
opportunity  to  read  It  If  they  diose.  The 
ixaitract  calls  tor  a  conrcvance,  bat  not  for 
«  qidtct^m  or  a  deed  with  covenants;  and 
the  defendants  allege  that  they  had  perfected 
the  title  within  the  previous  five  years.  A 
careful  examination  of  the  evidence  of  the 
-defendants,  Including  the  cro8s-ezamlnatl<ai, 
satisfies  us  that  the  oourt  was  right,  and  that 
the  evidence  was  Insnffldent  to  avtdd  the 
iBStrunttit^ 

The  court  finds,  In  confimnlty  with  the  aK 
legations  of  tbo  complaint,  that  the  com- 
pany was  Bofl^ed  to  tate  possession  of  the 
land  In  eostrevtfsy,  wlQi  the  Ime^nledge, 
■crasent,  and  acqnieseence  ct  the  defond- 
ants,  and  has  evw  sinoe  remained  In  the 
TA,  open,  exdnalve,  and  nalnterrapted  pos- 
aesMon  of  said  sMp  of  land,  uid  has  coo- 
staiitly  used  and  occupied  the  same,  In  the 
-operatton  and  maintmanoe  <Hf  a  railway 
thowm.  It  does  not  appear  that  tb»  deftod- 
ants  ever  made  any  objection  to  the  con- 
struction and  operation  of  the  road,  though 
Ihey  knew  all  about  It.  and  this  Is  suflldent 
to  sustain  ^e  finding  of  the  court,  and  to 
^ww  k  waiver  of  the  technical  taema  of  tiie 
contract,  reipilrlng  payment  4s  a  condltioD 
precedent  to  such  occupation,  and  the  case 
•does  not  differ  substantially  from  other 
caaes,  which  not  Infrequently  arise,  where  a 
vendee  takes  possesidon  wttb  the  Impllwl 
consent  of  the  veudw,  though  that  right  Is 
not  given  by  the  contract  In  respect  to  the 
plahitlfTs  dday,  the  conduct  of  the  parties 
In  such  cases  will  be  c<msIdOTed  In  determin- 
ing the  question  whether  it  should  be  ex- 
^nsed;  and  on  this  question  the  plalDtllTs 
possession  and  defendants*  acquiescence 
therein  become  material,  as  tending  to  show 
that  the  contract  is  not  forfeited,  buf  is  stUl 
suDsistlng.  .While  plaintiff  was  In  the  un- 
■dlq^irted  possession,  and  no  steps  taken  by 


flWiSF  pMrtyj  tften  whs  c  ""^^f^  nsognl- 
tion  €t  the  oonttanl  esdstoice  ot  tha  status 
quo  under  the  contract  QUI  v.  Bradley.  21 
MiniL  2L  As  respects  the  paiftmoance  of 
the  contract,  the  forbearance  was  mutual. 
(Waters  v.  Travis,  9  Johns.  458;)  and  the 
lapse  of  time  did  not  pr^ndlce  plalutUTs 
remedial  right,  (Pom.  Gont  I  409.)  Undo:  a 
proper  constmcUon  of  the  contract,  the  cov- 
enants to  ]}ay  and  to  convey  were  d^q^end- 
ent  and,  time  not  being  made  essential,  and 
the  delay  having  indeed  been  waived,  there 
Is  no  substantial  reason  why  the  contract 
should  not  be  enforced. 

The  evidotce  Is  ample  and  likUapntable 
that  ^tntlff  has  succeeded  to  the  title  and 
rl^ts  ot  the  Minneapolis  *  Padflc  Ballroad 
Oompany,  and  we  tiibik  the  allegatltuia  of 
the  comi^UOnt  in  that  behalf  snffldent  No 
question  was  raised  on  this  appeal  In  respect 
to  inta«st  due  defendants,  undo-  the  eon- 
tract,  after  the  plaintiff's  ontcy  on  the  land, 
but  that  may  be  adjusted  In  the  court  below 
without  the  necessity  of  a  new  trIaL 

There  Is  but  one  other  qoeetlon  In  the  esse 
which  we  deem  neoesaary  to  consider.  In 
the  eqnltaUe  action  to  enfwoa  spedflc  per- 
fwniance,  it  la  no  d^emse  to  the  merits  that 
a  tender  ot  perfermance  Is  not  made  b^«e 
suit  iKousbt  tt  is  sufficient  that  the  plain- 
tiff offer  to  p^form  ta  Us  complaint,  and 
the  rights  of  the  parties.  Ineludlng  the  ques- 
tion of  costs  and  Intef^  may  be  adjusted  ta 
tbe  decree^  The  ^nre  to  make  the  teader 
before  suit  can  only  affect  the  question  of 
costs.  licwls  T.  Frendergast,  39  Minn.  80% 
S9  N.  W.  Bep.  802;  Fieeson  v.  BisseU.  68 
N.  T.  171.  The  court  erred  In  finding  that 
the  plaintiff  ia  entitled  to  costs  and  disburse, 
ments.  and  In  directing  Jnd^nent  In  Its  t»- 
vcff  therefor.  As  before  intimated,  this 
should  have  been  equitably  adjusted  between 
the  parties  in  the  judgment,  as  well  as  the 
matter  of  the  payment  of  the  purchase  mon- 
ey and  interest;  but  as  a  new  trisl  Is  not 
necessary  for  Uie  correction  ot  this  error, 
tbe  co-der  denylo^  It  wlU  be  affirmed,  bnt 
the  case  will  be  remanded,  with  directions 
to  modify  tbe  order  for  Judgment  In  accwd- 
anoe  with  tbe  sugyeattona  In  this  opinion. 


mNNEAFOLIS  MILL  GO.  st  al.  v.  MINIOD- 

APOUS  &  ST.  L.  BY.  CO.  et  al. 
(Supreme  Oonrt  of  Minnesota,    Nov.  29,  1803.) 

E&SBMSKT— CONBTBUCTION  — SDrriOJBSOT  OF  Evl- 
DBKCB. 

He  evidwce  in  this  case  Juid  to  snstaln 
the  flndbigs  ot  fact  of  the  court  below,  and  the 
order  denying  tbe  motioo  fw  a  new  trial  is  af- 
firmed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  coort,  Hennepin  coun- 
ty; Lochren,  Judge. 

Actlrai  by  the  Minneapolis  Mill  Companj 
and  the  Western  Railway  Oompany  against 
die  Minneapolis  &  Bt  Louis  fiaUway  Oom- 
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pally.  W.  H.  Traesdale,  rec^Tcr,  and  tbe 
BAilway  Tmrnter  at  Minneapolis,  to  de- 
termine plaintiffs*  rights  to  tbe  use  of  certain 
railroad  tracks,  and  to  restrain  defendants 
from  InterferJn^f  wltb  such  rights.  Plaintiffs 
bad  judgment,  and.  from  an  order  denying  a 
new  trial,  defendants  appeaL  Affirmed. 

In  1873.  plaintiff  mill  company  sold  and 
eoDTeyed  to  W.  D.  Washburn  a  tract  of  land 
OD  which  to  erect  a  milL  Tbe  deed  con- 
tained a  proTlslon  by  which  Washburn  was 
granted  a  right,  In  common  with  tbe  gran- 
tor, to  eonatmct  a  railroad  track  leading  to 
the  land  conTeyed,  orer  and  npon  other 
lands  of  the  grantor,  l^e  firm  of  Stevens, 
Wasbbnm  /k  Co..  of  whifdi  W.  D.  Washburn 
was  a  memba',  erected  a  mill  on  the  land 
ciHiTeyed;  and  subsequently  defendant  the 
UlDQeapc4is  &  St.  Louis  Railway  constructed 
a  railroad  track  over  plaintiff's  land  to  the 
mlH  under  an  agreem^t  with  Washburn, 
or  the  firm  of  Stevens,  Washburn  &  Oo., 
and  d^endanta  have  since  had  the  ex- 
dusive  use  of  the  trat^  In  1892,  plaintiff 
mill  company  assigned  to  Its  coplalntlff  an 
Int^eat  in  Its  rights  In  common  with  Wash- 
bnm  under  the  deed  of  1S7S,  and  plalntlffin 
Ivought  this  action,  jointly,  to  compel  de- 
fendants to  permit  plaintiff  railway  'com- 
pany to  nse  In  common  with  th^  the  Ea&- 
road  tra^  thus  constructed. 

Albert  E.  Clarke  and  WUbur  F.  Booth,  tor 
appdiuta.  M.  B.  Kood  and  Ja^son  ft  At- 
mter,  tar  respondents. 

BUCB;.  3.  We  bare  not  been  able  to  dls- 
csTer  any  sobstantlal  merit  In  this  appeaL 
Tbe  undisputed  facts  are  that  the  track  In 
CMitrDTersy  Is  on  the  mill  company's  land; 
that  ft  occupies  the  exact  location  described 
in  a  deed  from  the  mill  comiMtny  to  Wash- 
bum,  by  which  tbe  former  granted  to  Wash- 
bom,  his  heirs  and  assigns,  the  right,  In 
comnMm  with  the  mill  company,  Its  snc- 
cessora,  grantees,  lessees.  «■  assigns,  to  lo- 
cate, build,  and  nse  a  railway  track;  that 
this  is  the  only  authnrlty  the  mlU  company 
ever  gave  to  build  a  tra<^  ovw  these  lands, 
and  that  this  Is  the  only  track  built  thereon; 
tiiat  snbsequrat  to  tbe  execution  of  tills 
deed  the  defendant  railway  company,  and 
a  oHiartnership  c<Hnpany.  of  which  Wash- 
bum  was  a  member,  or,  as  defendant  claims, 
tbe  def«idant  railway  company  alone^  (It 
H  Immaterial  which,)  built  the  track  under 
auth«lty  from,  or  some  arrangem«it  with, 
Washburn.  It  Is  not  material  what  were  the 
torms  of  the  arrangement  between  Wash- 
bvn  aod  the  defendant  leasee;  for.  the  de- 
fendant raUway'a  only  right  to  build  It  hav- 
fng  been  derived  from  Washburn,  It  could  ac- 
quire BO  other  or  greato:  right  tiian  he  had, 
and  Its  right  la  subject  to  aU  the  limitations 
and  entdltions  to  which  his  right  was  sub- 
ject, aecwdlng  to  tbe  terms  of  the  deed 
from  the  mill  ctnupany.  Neither  Is  It  im- 
portant that  the  mill  company  may  not  have 
aoBlrUnited  Its  share  of  tbe  etzpense  of 
T.57N.w.no.2— fi 


building  the  track,  T^hat  might  be  a  ground 
for  requiring  that,  as  a  condition  to  the  ex- 
ercise of  the  right  of  common  use  of  the 
trade.  It  should  thus  contribute,  but  no  such 
relief  Is  asked  for.  Nether  does  the  fact 
that  for  years  the  defendant  railway  com- 
pany has  been  permitted  to  have  the  ex- 
clusive use  of  the  track  affect  the  legal  right 
of  the  mlU  company,  or  Its  grantee,  to 
assert  Its  rights.  There  Is  no  foundation  In 
the  evidence  for  any  claim  that  tbe  defend- 
ant railway  company  has  acquired  title  to 
the  txsLCk  by  adverse  possession,  for  Its  pos- 
session does  not  appear  to  have  been  ad- 
verse to  the  mlU  company.  It  also  appears 
that  the  Western  Ballway  Company  Is  the 
grantee  of  the  mill  company.  Not  only  does 
the  evidence  Justify  the  findings  of  the  trial 
court,  but  It  waa  such  that  no  othw  findings 
would  have  been  sustained.  The  order  de> 
Dying  the  motion  for  a  new  trial  Is  affirmed. 


BUDOLPH  V.  HEBMAN 
(Bupram  Osart  of  South  Dakota.   Dscb  20, 

1803.) 

ApFBU.  raoM  JvvnoB  Court  —  Dibmiuai.  rom 

Wast  or  Umdertakiitg — Reb  Judicata. 

1.  Where  a  conut  has  sntered  a  judgment 
dismlsBing  an  appeal  from  justice  eoart  for 
waat  of  a  iffoper  nndertaklDg,  it  Is  not  error  to 
refsBe  an  apidication  to  amead  such  nnder- 
takiug  or  anbstltatd  a  better  one,  so  long  as 
such  Judgment  of  diBmissal  remains  In  force. 

3.  Id  such  ease,  where  tbe  <Hily  question 
presented  to  the  court  wai  as  to  the  slfowanee 
of  such  amended  or  st^utltuted  nadertaklng. 
It  was  not  error  to  refuae  to  allow  the  same; 
although  the  motion  contained  a  prayer  for  gen- 
eraJ  relief,  under  which  the  court  might  have 
vacated  the  jodgnMut  of  dismissal,  if  It  had 
been  aumd  to  do  so. 

8.  Until  the  vaeatioa  of  the  Judgment  was 
asked  for.  the  court  was  aot  reQulred  to  vacate 
It,  and  antil  vacated  It  was  res  judicata,  and  a 
bar  to  the  application  to  amend  the  undertak- 
ing. 

(SyllabuB  by  the  Court) 

On  rehearing.  Denied. 

For  report  on  appeal,  aee  S6  N.  W.  122. 

KELLAM,  J.  This  Is  an  application  to  al- 
low a  reargnment.  The  case  has  been  twice 
appealed.  In  60  N.  W.  833,  we  affirmed  the 
Judgment  of  tbe  circuit  court  dismissing  the 
appeal  from  Justice  court  on  the  ground  that 
no  proper  undertaking  bad  been  served  and 
ffied.  Tbe  action  was  In  forcible  entry  and 
detainer.  While  I  thought,  and  so  said  In 
an  addendum,  that  the  opinion  went  a  little 
too  far  in  stating  that  tbe  appellate  court 
acquired  no  Jurisdiction  of  the  appeal  until 
a  proper  undertaking  waa  served  and  ffied, 
It  was  the  opinion  of  this  court  that  the  cir- 
cuit court  acquired  no  Jurisdiction  of  the  ap- 
peal from  the  Justice  court  upon  the  under- 
taking that  was  served  and  filed,  leaving, 
therefore,  nothing  for  the  circuit  court  to 
do  upon  such  a  record  but  to  dismiss  the  ap- 
peal from  suoh  court  Upon  the  return  of 
the  case  to  ttn  drealt  orart,  wltb  oar  Judc- 
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ment  afflrmlng  Its  dlsmlaaal,  appellant,  by 
motion  In  tliat  court,  asked  leare  to  file  and 
aerre  a  proper  undertaking,  which  motion 
was  denied.  From  this  denial  appellant 
again  appealed.  The  action  of  the  circuit 
cofQTt  waa  here  affirmed,  the  opinion '  being 
reported  In  66  N.  W.  122.  In  his  petition 
for  rehearing  he  bases  his  oontentton  of  er- 
ror in  onr  Judgment  principally  npon  the 
proposition  that  the  drcnlt  court  did  not  lose 
Its  Jurisdiction  of  the  case,  or  Its  authority 
to  make  any  proper  order  therein,  until  the 
case  had  been  remitted  to  the  Justice  court 
Under  the  first  of  the  above  decisions  the 
Jurisdiction  of  the  court  depended  upcm  the 
presence  of  a  proper  undertaking.  There 
was  none.  The  question  Is  not,  therefore, 
when  It  lost  Jurisdiction,  (or  it  could  not 
lose  what  It  never  had.  Its  formal  Judgment 
that  It  had  no  Jurisdiction,  and  for  that  rea- 
Bon  the  appeal  was  dismissed,  had  been 
made  and  entered,  and  that  Judgment  had 
been  affirmed  on  appeal  to  this  court.  Un- 
til that  Judgment  was  in  some  manner  va- 
cated or  set  aside  It  was  conclusive  upon  the 
parties  as  res  Judicata.  It  Is  difficult  to  see 
what  further  steps  the  court  could  take  or  al- 
low to  be  taken  until  such  bar  was  removed. 
In  this  respect  the  case  is  like  Oreeley  v. 
Wtnsor,  (S.  D.)  BO  N.  W.  630,  where  we  held 
that,  after  a  Judgment  snstainlng  a  demurrer 
to  and  dismissing  the  complaint  in  an  ao> 
tloQ,  the  trial  court  cotdd  not  make  an  or- 
der allowing  plaintiff  to  amend  his  com- 
plaint, until  such  Judgment  of  dlBmlssal  was 
vacated.  But  It  Is  tu-ged  by  appellant  that 
his  prayer  for  general  relief  in  his  motion 
was  sufficient  to  cover  the  vacation  of  Judg- 
ment of  dismissal,  If  such  vacation"  were 
necessary  before  entertaining  the  applica- 
tion to  amend  the  nndertaUng.  This  may 
be  conceded,  but  there  Is  nothing  in  the  case 
to  indicate  that  such  vacation  was  asked  for, 
or  even  suggested  to  the  court  It  was  hard- 
ly the  duty  of  the  court  to  volunte«  it  If 
the  court  had  been  asked  to  or  had  set  aside 
the  Judgment  we  think  it  probable  that  it 
could  not  have  been  objected  that  the  notice 
and  motion  were  not  broad  enough  to  Justify 
such  action,  bat  the  court  discharged  its 
duty  when  It  definitely  passed  npon,  by 
granting  or  refusing,  the  very  thing  It  was 
asted  to  do,  and  the  record  does  not  show 
that  the  appellant  asked  anything  of  the 
conrt  except  to  be  allowed  to  amend  his  un- 
dertaking upon  the  record  as  It  then  stood. 
Adhering  to  oar  framcr  cq^tm  as  right, 
ths  peUtiim  for  a  rehearing  Is  denied. 


BBNBDIOT  V.  JOBNSON. 
(fiaifnmm  Court  ol  South  Dakota.   Dee.  0, 
18080 

Oomrrr  Cotots—Jubisdicwiok— Pabtiss— Waiv- 
■a  or  OnisonoiVB. 

1.  Br  tiiA  jffoviiions  of  section  &  e.  78, 
Laws  iSBOt  deOiiliig  the  Jarlsdlotim  of  eonuty 


courts,  and  limittog  the  Jurladlctiou  of  the  nme 
to  "all  that  <dass  of  cases  wherein  justices  of 
the  peace  now  have,  or  may  hereafter  have 
Jurisdiction,  the  amount  thereof  b^nx  lln'iied 
according  to  the  population  of  the  coonties,"  the 

{nrisdictfon  of  such  county  courts  is  not  only 
imlted  aa  to  the  lutdect-matter  of  the  actloD 
over  which  Justices  of  the  p«u»  have  Jurisdio- 
tioD,  but  to  the  jnrisdiction  of  Justices  courts 
over  the  parties  to  the  action. 

2.  Section  0014,  Comp.  Laws,  proviiling 
that  "actions  In  Justices*  courts  must  be  com- 
menced and  *  *  *  mnst  be  tried  in  the  coun- 
ty where  the  defendant  rerides  or  in  which  he 
may  he  summoned,"  and  seotlon  606S»  i^rovld- 
Ing  "that  the  soounfins  cannot  be  served  out  of 
the  county  of  the  Justice  before  whom  the  ao- 
tiou  la  brought  except,  when  the  action  Is 
brought  on  a  Joint  contract  or  (^ligation  of 
two  or  raoie  partifls,"  eoatnri  and  umit  the 
Jnrisdiction  «C  oonnty  oonrts  ov«r  tiw  parties  t» 
the  action. 

S.  A  genmd  aivearance  by  the  defendant 
In  an  action,  after  a  special  appearance  for  the 
purpose,  and  motion  made  to  msmiss  the  sam» 
on  the  ground  that  the  court  haa  no  jurisdiction 
of  the  person,  and  which  haa  been  overmled 
and  exception  legally  preserved,  does  not  consti- 
tute a  waiver  of  the  objeeti<ai  to  the  Jurisdic- 
tion of  the  court 

4.  When  an  action  in  which  the  court  has 
not  Jurisdiction  oi  the  person  of  the  defendant 
and  In  which  a  motion  to  dlsmlsa  m  the  groond 
that  the  court  has  not  Jnrisdiction  <rf  the  per- 
son of  the  defendant  has  been  made  and  over- 
mled,,and  exception  preserved,  is  transferred  to 
another  county  court,  the  latter  court  acquires 
no  Jurisdiction  of  the  aams^  and  it  slwnld.  on 
motion,  dismiss  the  action. 
(Syllabna  by  the  Court) 

Appeal  from  circuit  court  Lincoln  cotmty; 
F.  R.  Aiken,  Judge. 

Action  by  J.  S.  B^edlct  against  Ollbcrt 
Johnson.  Defendant  bad  judgment  dismiss- 
ing the  action,  and  plaintiff  appeals.  Af- 
firmed. 

Joe  IClrby,  for  appelant  OL  B.  Kennedy, 
for  respondent 

00B90N,  J.  The  plalntUf  commenced  an 
action  In  the  county  court  ct  Mlnnehalia 
county  against  the  defendant  &  resident  of 
Lincoln  county,  and  the  sammons  and  com- 
plaint vrere  served  upon  him  in  the  Ias^ 
named  county.  The  defendant  appeared  spe- 
cially for  the  purpose,  and  upon  an  affidavit 
showing  that  defendant  was  a  realdait  of 
Lincoln  county,  and  was  served  with  the 
summons  and  complaint  in  that  county, 
moved  the  county  court  of  Minnehaha  coun- 
ty to  dismiss  the  action  on  the  ground  that 
the  said  oonnty  court  bad  no  Jurisdiction,  as 
the  defendant  was  a  resident  of  said  Un* 
coin  cotmty,  and  the  service  of  the  summcHis 
and  compliant  was  made  upon  him  in  the 
last-named  county.  This  mottra  was  de- 
nied by  the  court  &iid  presents  the  first  qnes- 
tlon  for  the  consideration  of  this  court  Does 
the  county  court  have  Jurisdiction  over  the 
I>erson  of  a  defendant  not  a  resident  of  the 
county  In  which  the  action  Is  commenced, 
and  not  served  with  the  sammons  in  that 
county,  thoe  being  but  one  defendant  fa 
tlte  actl<»i7  The  appellant  contends  tliat 
county  courts  have  the  same  Jurisdiction  aa 
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drenlt  courts  orer  paiHei  to  an  action,  and 
are  only  limited  as  to  the  sabject-matter 
orer  which  Jostlces'  courts  hare  Jurisdiction, 
and  as  to  the  amount  that  may  be  claimed 
in  an  action  spedfled  In  the  county  conn 
act  Hie  respondent  Insists  that  the  juris- 
diction of  soch  conrta  Is  not  only  limited 
to  the  class  of  actions  In  which  Justicea' 
courts  hare  Jnriadlctton  except  as  to  amount 
dalmed,  but  to  the  Jurisdiction  of  the  Jus- 
tices' courts  In  respect  to  parties.  Section 
20,  art  S,  of  the  state  constitution  provides 
that  "county  courts  shall  be  courts  of  rec- 
ord and  Shan  hare  original  Jurisdiction  In 
lU  matters  of  probate,  *  *  *  and  such 
«th»  ctrH  and  criminal  Jurisdiction  as  may 
be  conferred  by  law."  Under  the  power 
thus  conferred  the  legislature  passed  an  act 
establishing  and  defining  the  Jurisdiction  of 
county  courts,  constituting  chapter  78,  Laws 
1890.  Section  6  of  that  act  provides  that 
"they  [county  courts]  shall  have  concnrroit 
jurisdiction  with  the  circuit  court  in  all  that 
dass  of  cases  wherein  Justices  of  the  peace 
now  have  or  may  hereafter  have  Jurisdiction, 
the  amount  thoreot  being  limited  according 
to  the  population  of  the  counties."  The  sec- 
tion then  proTldes  for  two  classes  of  coun- 
ties, in  one  of  which  the  Jurisdiction  is  lim- 
ited to  actions  where  the  amount  daimed 
ihall  not  exceed  $000,  and  the  other  wh^e 
the  amount  claimed  shall  not  exceed  $1,000. 
Section  13  of  the  act  provided  as  follows: 
TThe  process,  pleadings,  practice  and  mode 
of  procedure  In  the  county  courts  shall  be 
the  same  as  invrided  for  the  circuit  courts 
of  this  state  by  the  Code  of  OItU  Procedure, 
or  as  may  boeafter  be  provided  for  by  law." 
These  are  all  the  sections  of  the  act  bear- 
ing directly  upon  tiie  question  presented. 
By  the  Justice  court  act  Jurisdiction  Is  given 
to  Justices  of  the  peace  over  a  cvtain  class 
of  actions  where  the  amount  claimed  shall 
not  eacceed  $100;  and  section  6044,  Comp. 
Laws,  provides:  "Actions  in  Justices*  courts 
must  be  commenced,  and  subject  to  the  right 
to  change  the  place  of  trial  as  hereinafter 
provided,  must  be  tried  in  the  comity  where 
the  defendant  resides,  or  In  which  be  may 
be  summoned."  Section  60SB,  Comp.  Laws, 
provides  as  fcdlows:  '^e  summons  cannot 
be  aerred  out  of  the  county  of  the  justice 
before  whom  the  action  is  brought,  except 
when  the  action  Is  brought  upon  a  Joint 
contract  or  obligation  of  two  or  more  per- 
sons who  reside  in  dlCTerent  counties,  and 
the  summons  has  been  served  upon  the  de- 
foidant  resident  of  the  county,  or  found 
ttierdn.  In  wUcli  case  the  summons  m^  be 
•erred  upon  the  other  defendants  out  of  the 
county.**  It  will  thus  be  seen  that  the  Juris- 
diction of  Justices'  courts  is  limited  to  cases 
where  one  <^  the  defendants  resides  In  the 
county,  <a  Is  served  thoeln.  Olrcnlt  courts, 
being  courts  of  genial  Jurisdiction,  have  ju- 
risdiction over  the  person  of  a  defendant 
served  with  process  In  any  oonn^  in  the 
state,  Bobject  to  the  right  of  such  person 


upon  a  proper  demand  to  have  the  place  of 
trial  changed  to  the  proper  county.  Sections 
4888  -4801,  Oomp.  Iaws;  Houck  v.  Lasher, 
17  How.  Pr.  620;  Oampau  v.  Dewey,  9  Mich. 
404;  Watts  V.  White,  18  OaL  821.  But  we 
are  of  the  opinion  that  It  was  not  the  inten- 
tion of  the  legislature  to  confer  upon  county 
courts  this  unlimited  jurisdiction  or&  par- 
ties throughout  the  state.  It  will  be  ob- 
served by  the  reading  of  section  6  of  the 
county  court  act  that  general  concurrent  Ju- 
risdiction wltii  the  circuit  courts  is  not  con- 
fared  upon  county  courts,  limited  only  by 
the  amount  claimed  in  the  action;  but  that 
a  further  limitation  is  made  to  "all  tbat  class 
of  cases  whra-eln  justices  of  the  peace  have 
Jurisdiction."  Turning  to  the  justice  court 
act,  we  find  that  the  Jurisdiction  ot  Justices 
is  limited  In  three  respects:  First,  as  to  the 
amount  claimed  in  the  action,  that  being  lim- 
ited to  $100;  second,  as  to  the  (dass  of  ac- 
tions over  which  they  are  given  Jurisdiction 
as  to  subject-matter;  and,  third,  as  to  the 
parties  over  whom  they  have  jurisdiction, 
that  being  limited  to  the  residents  of  the 
county  or  parties  served  therein,  except  as 
to  joint  contractorB.  Is  this  court  at  liberty 
to  say  that  the  leglslattire  only  Intended  to 
Umit  the  county  courts  as  to  the  class  of  ac- 
tions in  respect  to  the  subject-matter,  and 
not  as  to  the  class  of  actions  over  which  thtr 
Justice's  court  has  Jurisdiction  by  reason  of 
the  residence  of  the  defendant?  We  think 
not  We  can  see  no  reason  why  the  llmltn- 
tion  as  to  the  class  of  actions  over  which 
justices'  courts  have  jurisdiction  may  not 
as  well  include  those  in  which  the  Juris- 
diction of  the  person  Is  involved  as  those 
in  which  they  have  no  jurisdiction  over  the 
subject-matter.  The  only  restriction  as  to 
the  limitation  In  the  act  Is  as  to  the  amount 
claimed.  From  this  fftet  we  may  reasonably 
Infer  that  all  the  other  limitations  applica- 
ble to  Justices*  courts  are  applicable  to 
county  courts.  Having  specified  one  excep- 
tion to  the  limitation,  it  must  be  presumed 
the  legislature  intended  all  others  to  apply. 
This  construction  seems  to  be  in  harmony 
with  the  various  provisions  of  the  act  Aa 
will  be  noticed,  in  different  counties  the  ju- 
risdiction as  to  amount  Is  made  different 
In  one  class  it  is  limited  to  claims  or  de- 
mands not  exceeding  $500,  In  others  to  claims 
or  demands  not  exceeding  $1,000.  There- 
fore, if  an  action  was  commenced.  In  a  coun- 
ty having  Jurisdiction  of  a  claim  not  ex- 
ceeding $1,000,  to  recover  $900,  against  a 
party  resident  of  another  county,  and 
served  therein,  in  which  latter  county  the 
jurisdiction  of  the  county  court  was  lim- 
ited by  the  population  of  the  county  to  de- 
mands not  ecceeding  $500^  could  the  de- 
fendant so  situated  demand  a  change  oC 
the  place  of  trial  to  the  county  of  his  resi- 
dence, where,  under  the  statute.  If  the  ao- 
tion  bad  been  commenced  in  thedrcuit  court, 
he  would  be  entttied  to  have  tbeaction  tried? 
Obviously  no^  as  the  case  could  not  be  tried 
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Id  tbe  eonaty  court  of  the  latter  county.  We 
think  It  could  not  hare  been  the  Intention  of 
the  leglslfttare  to  confer  upon  the  conntr 
~MirtB  ]nrl8dlctl<Hi  orer  parties  lo  distant 
counties,  and  tbwiby  subject  them  to  the 
expense  and  InctniTenience  of  a  trial  of  their 
cases  In  any  county  the  plaintiff  might  se- 
lect; but  that  the  legislature  did  Int^d  to 
limit  the  jurisdiction  of  these  courts  to  thp 
case  of  defendants  residing  In  or  served  In 
UHe  county,  except  In  the  cases  specified  In 
tbe  section  quoted  from  the  Justice  court 
act.  There  is  no  difficulty  In  construing  sec- 
tion 13  of  the  county  court  act  in  harmony 
with  this  Tiew,  as  the  two  sections,  being 
ports  of  the  same  act,  must  be  construed 
together.  Therefore  It  is  only  so  much  of 
the  Code  of  Ctrll  Procedure  as  is  applicable 
which  shall  govern  In  the  county  court  pro- 
ceedings. We  are  of  the  opinion,  therefore* 
that  the  motion  of  the  defraidant  should  hare 
been  granted  by  the  county  court  of  Minne- 
haha county,  and  the  case  dismissed. 

After  the  county  ooort  denied  the  motion 
to  dismiss  the  action,  the  defendant  appeared 
generally  by  counsel,  and  answered.  The  ap- 
p^ant  contrads  that  by  the  act  of  appearing 
generally  In  tbe  action  aftn-  the  motion  to 
dismiss  was  denied  the  defendant  submitted 
Umaelf  to  the  Jurisdiction  of  the  dburt,  and 
ttaereaftar  the  county  court  of  Minnehaha 
county  had  Jurisdiction  of  the  case,  even 
admitting  that  tb.e  ooort  did  not  acq:ulre  Jn- 
risdlcUon  by  the  service  of  the  summons. 
This  proposition  would  undoubtedly  be  cor- 
rect If  no  exception  bad  been  taken  to  the 
decision  of  tbe  court  doiylng  tbe  motion  to 
dismiss.  Bat  where  objection  Is  taken  to 
the  Jurisdiction  of  a  court,  and  the  objection 
tB  not  sustained,,  a  party  is  not  reQulred  to 
abandon  bis  case,  and  Intraiwee  no  defense 
to  th6  action,  in  order  to  presmre  bis  rlghla. 
layman  v.  Milton,  44  CaL  630;  Deldeshetmer 
T.  Brown.  8  OaL  339.  This  doctrine  has 
often  been  applied  In  what  Is  known  as  tbe 
*^emoTal  Cases,"  where  the  defendant  has 
ai^eared  specially  for  the  purpose  of  mov- 
ing the  transfer  of  a  case  ttom  the  state  to 
the  federal  court  A.  denial  of  the  motion, 
and  an  exception  to  the  same.  Is  all  that  Is 
reoulred  of  the  defiaadant  to  preserve  his 
rights  to  a  review  of  the  question  of  Juris- 
diction, though  he  thereafter  appears  in  the 
case  generally,  and  defends  the  same  In  the 
state  court  Removal  Gases,  100  U.  S.  457; 
Insurance  Co.  v.  Dunn,  10  WalL  214.  While 
the  record  In  this  case  does  not  show  affirm- 
atively that  an  exception  to  the  mllng  of  the 
court  denying  the  moti(m  to  dismiss  was 
takCT.  tt  does  afBrmaUvely  appear  that  the 
defendant's  counsel  was  not  present  when 
the  onler  denying  the  motion  was  made; 
bcnce,  under  the  provisions  of  section  5080, 
Comp.  Laws,  the  defendant  Is  denned  to 
have  excepted  to  the  deciBi<Mi.  That  section 
provides  that  "the  verdict  of  a  Jury,  •  ♦  • 
and  an  order  or  decision  made  In  the  absence 
tt  a  party  an  deemed  to  have  been  excepted 


to."  We  are  of  the  opinion,  therefore,  that 
the  defoidant  lost  no  rl^t  to  take  advantage 
of  his  objectioa  to  the  Jurisdiction  of  the 
eonrt  1^  appearing  generally  in  the  actloa 
subsequent  to  the  denial  of  the  motion. 

After  serving  an  answer,  the  defendant  de- 
manded that  the  place  of  trial  be  changed 
to  the  county  court  of  Lincoln  county,  and 
on  motion  the  case  was  transferred  to  that 
ooonty  for  trial.  Tbe  defendant  thoreapoD 
renewed  the  motion  to  dlsmfas  the  case,  oo 
the  groond  that  the  county  oourt  of  Minne- 
haha county  had  no  Jurisdiction  of  the  person 
of  the  defeadan^  and  upon  other  grounds. 
The  county  court  of  Lincoln  county  granted 
the  motion,  and  tite  action  was  dismissed 
upon  the  first  ground  stated  In  tbe  motion. 
The  counsel  for  appellant  Insists  tiiat  this 
motloa  should  have  been  denied,  upon  tbe 
ground  that,  the  motion  having  bem  once 
passed  upon  by  the  coimty  court  ot  Minne* 
haha  coimty.  It  was  res  adjudlcata,  under  titie 
decision  of  this  court  in  Webo*  v.  l^chetter. 
(B.  D.)  4a  N.  W.  201,  and  HaU  r.  Harris.  Id. 
9S1.  Bnt  we  cannot  agree  with  counad  In 
thin  contention.  There  are  two  answers  to 
this  poBlti<Hi.  One  is  that  the  record  does 
not  show  that  the  iKoceedlngs  and  decision 
upon  that  motim  were  tam^t  to  the  at- 
tention of  the  court  of  Ldnootn  county,  or 
that  it  was  in  any  manner  before  It;  and  tbe 
second  Is  that  the  moticm  challenged  the  Ju* 
risdlction  of  the  Lincoln  county  court  on  the 
ground  that.  If  the  Minnehaha  county  oourt 
had  no  Jurtedlctioa  over  the  case,  the  linoc^ 
county  oourt  acquired  vosM  by  reason  of  Hie 
transfer  of  the  case  to  that  court,  and  there- 
fore it  was  really  a  motion  to  dismiss  the 
action  because  that  court  had  no  Jurladictlom, 
and  was  not  a  renewal  of  the  motion  made 
in  the  county  court  of  Mlnn^iaha.  county. 
It  is  a  well-setded  doctrine  that  If  a  court  in 
which  a  case  Is  originally  commencci  has  no 
Jurisdiction,  an  appellate  court  w  a  court  to 
wblch  It  may  be  transfmed.  Is  equally  with- 
out Jurisdiction  to  do  anything  further  in  the 
case  than  to  d<«Tnt'M  it  Plunkett  v.  Bvans, 
(S.  D.)  60  N.  W.  061.  We  are  of  the  opinion. 
therefMe.  that  there  was  no  error  In  the  rul- 
ing of  the  county  court  of  Uaooln  county, 
and  its  Judgment  Is  affirmed. 


MBTBR  V.  SCHOOL  DIST.  NO.  81,  MINNB- 
.  HAHA  COUNTY. 
(Supreme  Court  of  South  Dakota.    Dec  9, 

1803.) 

LmiTiTioK  or  AonoNs— pLunma  ASS  PBaanos 

— SoBOOL-DlBTKIOr  OSDSS  —  VAUmTT— iMm- 
■BT. 

1.  By  the  prOTlBloQi  of  section  4833,  Comp. 
Laws,  the  defense  of  the  atatate  of  limitations 
can  only  be  takea  by  answer,  and.  when  lo 
pleaded.  It  is  deemed  denied  without  a  reply, 
under  Boctlon  4033,  Id.  A  motion,  tberefore, 
lo  dlHmtss  the  action  on  the  ground  that  It  la 
haired  by  the  statute,  cannot  be  made  until 
the  trial  is  condaded,  as  up  t»  that  time  the 
^^tlff  has  ths  dght  to  Introdoee  any  Itgsl 
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cndcBca  tendivff  to  ihow  tfc«t  the  action  im  not 
barted      the  statute. 

2.  A  Kboot>di8trict  order,  regular  upon  Its 
fM,  fa  prima  fade  binding  and  legal.  Its  ai>- 
pai«nt  ToMity  may  be  impeached  bj  showing 
that  tbe  scbool  ofiicets  were  not  properlr  au- 
thorized to  execute  it,  bat  that  is  a  matter  of 
defense. 

3.  A  sdtool-district  order  was  draws  upon 
hi  trensnrer,  and  was  on  the  same  day  In- 
doried,  "Not  paid  for  want  of  funds."  On  the 
Game  aaj  the  payee  named  in  the  order  signed 
the  following  memorandnm  on  the  back  of  the 
saaie,  with  the  knowledjce  and  consent  of  the 
■dMOtdiBtrict  officers:  "For  ralne  received,  the 
■■rment  hereof  ia  extended  for  five  years  from 
dst^  conditioned  tliat  Interest  be  pud  annual- 
ly." BM,  that  the  payee  <fe  assignee  could 
floly  take  adTantage  of  the  condition;  and  hM, 
farther,  tliat,  notwithstanding  the  interMt  was 
not  pida,  the  statute  of  limitations  did  not  com- 
mence to  ran  nntil  the  expiration  of  Ato  years 
from  the  date  of  the  order. 

4.  Only  the  ultimate  or  issnable  facts 
should  be  sJIeged  in  a  pleading.  An  ultimate 
or  issuable  fact  is  one  essential  to  the  claim 
or  defense,  and  which  cannot  be  stricken  from 
the  pleading  without  leaving  it  insafficient. 
The  erideoce  hj  which  such  ultimate  or  Issu- 
able fact  la  to  be  jiroTen  need  not  be  alleged. 

(Syllabns  by  the  Court) 

Appeal  from  drcutt  court,  Minnehaha  coun- 
ty; F.  B.  Aiken,  Judge. 

Action  by  0.  H.  Ueyer  against  School  Dia> 
trict  No.  31,  Minnehaha  county,  on  a  district 
ordor.  Plaintiff  had  Judgment,  and  defend- 
ant appeals.  Affirmed. 

Daris,  I^oa  St.  Gates,  for  appellant  Wln- 
■or  St  Kittrfdsa,  tor  ropondenL 

OOBSON,  J.  This  was  an  action  broniAit 
^  tbe  plaintiff  to  recorcr  the  amount  of  a 
scho<^-diatrict  order  or  warrant,  issued  by 
the  defendant  school  district  Judgment  for 
the  ^intiff,  and  the  defendant  appeals. 

The  B<dH><44Ustrict  order  bears  date  April 
29, 1B82,  and  was  presMited  for  payment  on 
^  same  day,  and  Indorsed  "Not  paid  for 
want  of  foods."  On  the  same  dsy,  April  2Q, 
1S82,  the  payee  named  In  the  order  signed  the 
following  8tipnlati(m  or  memorandum  on  the 
had:  of  the  same:  "For  Tsloe  receired,  the 
payment  hereof  la  ext«ided  five  years  from 
date,  omditioned  that  Interest  be  paid  annur 
ally."  The  order  was  on  the  same  day  in- 
dorsed, "Without  reconrse,"  by  the  payee, 
and  ddlTered  to  the  plaintiff.  The  action 
was  commenced  Augost  27,  1800,  more  than 
eight  years  after  the  order  was  issued,  and 
afttf  the  time  it  was  presented  for  paymoit, 
and  Indorsed,  "Not  paid  for  want  of  funds." 

1.  Tbe  flrst  error  assigned  Is  that  tbe  court 
erred  In  not  granting  defradant's  motion  tor 
Judgment  upon  the  pleadings.  This  motion 
was  made  before  the  trial  commenced,  and 
upon  Oie  ground  that  it  appeared  1^  the 
pleadings  that  more  than  stz  years  had  daps- 
cd  lioce  the  ordw  was  Issued  and  payment 
refused,  and  that  ss  tlie  d^Midant  bad  pleadr 
ed  the  statate  In  bar  of  the  action,  it  was 
entitled  to  Judgment  without  evidence,  as  th« 
order  Itself  was  a  part  of  the  complaint  by 
a  eopy  being  annexed  tbereta  This  motion 
was  propviy  denied,  for  tbe  reaaoa  that  the 


defense  of  the  statute  ot  limitations  was  new 
matta,  but  not  a  counterclaim,  and  Qierefore 
stood,  by  the  provisicms  of  tbe  statute,  as  de- 
nied without  a  r^Iy,  under  section  4d33, 
Comp.  I<awa,  tbe  last  clause  of  which  sec- 
tion reads  as  f<dlowB:  "But  the  allegations  of 
new  mattw  In  the  answer,  not  relating  to  a 
counts  daim,  or  of  new  matter  in  a  reply,  la 
to  be  deemed  controverted  by  the  adverse 
party  upon  a  direct  denial  or  aroldance  as 
the  case  may  require."  Tbe  defense  ml|^t» 
on  the  trial,  be  met  and  overthrown  by  erl* 
dence  on  tbe  part  of  tbe  plaintiff.  Tbe  mo- 
tion, therefore,  was  prematurely  made. 

2.  Again,  it  Is  claimed  that  the  court  erred 
In  not  granting  defendant's  motion  for  Judg- 
ment at  the  close  of  plointlS's  evidence.  Hie 
plaintiff  Introduced  tbe  scbool  order  in  evl- 
dence,— that  Is,  the  face  of  the  order,— and 
rested;  and  thereupon  the  defendant  moved 
tbe  court  for  judgment  bat  tbe  court  denied 
tbe  motion.  We  think  the  court  ruled  cor- 
rectly. The  introductitm  of  the  order  made 
a  prima  facie  case  for  tbe  plaintiff.  (Bdia- 
burg-Amerlcan  L.  &  M.  Co.  v.  City  of  Mltch- 
eU,  [S.  D.]  48  N.  W.  1810  and.  untU  tbe  de- 
fendant made  Its  defense,  it  could  rest  on 
Its  prima  facie  case.  As  we  have  seoi,  plain- 
tiff BtlU  had  tbe  rl^t  to  Introduce  evidence 
in  rebuttal  of  dtfendant's  case. 

3.  Ibe  third  asslgnm^t  of  error  is  that  the 
court  erred  in  admitting  In  evidence  the 
schod-district  order,  upon  the  further  ground 
that  no  authcol^  on  tbe  part  of  the  district 
to  Issue  tbe  order  was  shown.  The  learned 
counsel  for  respondrat  oontend  that  such  an 
anthorlt7  was  alleged  in  the  comj^Int  and 
was  not  denied  in  the  answer,  and  therefore 
no  issue  was  raised  upon  that  question.  In 
the  second  paragraph  (nt  the  complaint  It  is 
allured  as  follows:  "(2)  That  on  the  4th  day 
of  April,  1882,  at  an  dacticm  duly  called  for 
that  purpose,  tbe  officers  of  said  scbool  dis- 
trict were  duly  authorized  to  Incur  an  Indebt- 
edness of  $650  for  the  purpose  of  erecting 
a  schoolbouse  in  said  district;  and  In  pursu- 
ance of  said  authority,  the  prop^  officers  of 
said  school  district  duly  contracted  with  one 
E.  G.  Ledyard  to  erect  and  construct  said 
schoolbouse  for  said  scbool  district  and  took 
from  said  Ledyard  a  bond  for  tbe  doing  of 
said  work,  and  made,  executed,  and  deliv- 
erod  to  him  Its  ordec  (a  copy  of  which  Is  here- 
to annexed)  on  Its  treasurer."  The  allega- 
tions contained  In  this  paragraph  are  not  de- 
nied or  referred  to  In  the  defendant's  answer, 
and  hence  were  admitted  under  tbe  provl- 
stMis  of  section  4833,  Comp.  Laws,  If  well 
pleaded.  The  learned  counsel  for  the  a^el- 
lant  bonveva*,  contend  that  no  facts  are  al- 
leged La  this  paragraph,  but  only  conclusions 
ot  law,  which  the  defaidant  was  not  required 
to  answer  or  deny.  We  cannot  agree  with 
the  counsel  in  their  amstructiw  of  this  para- 
graph. We  are  of  the  opinion  that  the  plead- 
er does  allege  facts  that  require  a  denial  to 
put  the  authority  of  the  board  to  Issue  the 
order  In  Issue.  The  facts  alleged  were  the 
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ultimate  fftcts  to  be  eataMlahed.  It  wu  not 
necessmry  to  set  out  the  erldenee  by  which 
the  ultimate  facts  were  to  be  proreo.  An  ul- 
timate w  Issoable  teet  In  a  pleading  1b  aae 
«aMntial  to  flie  claim  or  defense,,  and  which 
cannot  be  stridcen  from  the  pleading  wlthoat 
leaving  It  Insufficient  Such  Issuable  facta 
quite  frequently  InTt^ve  a  legal  proposition 
alaa  Payne  t.  Treadwell,  16  Oal.  221-224; 
Oreen  t.  Palmer.  15  Oal.  412;  Ensign  t. 
Sherman,  14  How.  Pr.  439;  WaltM-  r.  Lo<^- 
wood,  23  Barb.  228;  Sanders  r.  Leavy,  16 
How.  Fr.  806;  People  t.  Byder,  12  N.  Y.  433; 
Bllsa,  Code  PL  {  206.  We  are  clearly  of  the 
opinion  that  the  sectuid  paragraph  tendera 
several  important  Issues  of  fact  which,  not 
being  d^ed,  most  be  token  as  admitted, 
namdy,  that  an  election  was  held;  that  the 
officers  of  the  school  district  were  author- 
ised to  Incur  the  Indebtedness  for  which  the 
order  In  controversy  was  Issued;  that  a  con- 
tract to  erect  the  schoolhonae  was  entered  In- 
to; and  that  the  order  was  issued  In  payment 
of  said  Indebtedness  so  incurred.  These  fftcts 
bdng  admitted  by  not  being  denied,  all  ques- 
thHis  as  to  the  legally  of  the  ordw  and  the 
right  at  the  district  to  Incur  this  indebtedness 
are  eliminated  from  the  case. 

Again,  this  court  held,  In  the  case  of  Edln- 
burg-Amerlcan  L.  &  K.  Co.  t.  Oi^  of  Mitch- 
til,  supra,  that  school  township  warrants 
are  "prima  £acle  binding  and  legaL  Their 
apparent  validity  may  be  Impeached  by 
showing  that  the  officers  were  not  prop«Iy 
anthorlzed,  but  that  Is  matter  of  defense." 
In  this  case  there  is  nothing  set  np  In  the 
answer  showing  that  the  school  warrant  In 
controversy  was  not  legally  and  propoly  Is- 
sned.  It  is  true,  It  Is  claimed  the  school 
building  It  was  issued  to  erect  was  not  con- 
structed and  completed  according  to  con- 
tract, but  this  did  not  raise  any  Issue  as  to 
the  power  or  authority  of  the  school  officers 
to  Issue  the  warrant  Hence,  the  school 
warrant  being  prima  &cle  legal  and  valid, 
and  no  facts  being  set  up  In  the  answer  im- 
peaching its  validity  on  the  ground  of  the 
want  of  power  or  authority  in  the  school 
board  to  issue  It  or  the  school  district  to 
authorize  Its  issue,  the  question  of  Its  legali- 
ty cannot  be  considered  on  this  appeal  Un- 
der either  view,  therefore,  the  warrant  was 
properly  admitted  in  evidence  by  the  court, 
and.  in  the  absrace  of  any  affirmative  de- 
fense, was  sufficient  to  stistaln  plalntUTa  ac- 
tion. 

4.  It  is  also  Insisted  that  the  court  erred 
in  admitting  the  memorandum  indorsed  up- 
on the  back  of  the  order,  extending  the  time 
tot  the  payment  of  the  same  five  years  on 
condition  that  the  Interest  should  be  paid 
annually,  on  the  grotmd  that  the  memoran- 
dum was  only  signed  by  the  payee  named  in 
the  order,  and  that  It  appeared  from  the  al- 
legations In  the  complaint  that  the  condition 
was  not  complied  with  by  the  payment  of  the 
Interest  annually,  as  tb^in  spedfled.  But 
m  an  of  the  oplnicu  that  nelthw  of  these 


objections  is  tenable.   The  order  fixed  no 

date  for  the  payment,  but  was  drawn  in 
the  nsual  form,  payable  "out  of  the  moneys 
belonging  to  the  schoolhouse  fnnd."  It  was 
competent  therefore,  fMr  the  payee  in  the 
order  to  stipulate  that  the  time  for  payment 
should  be  extraded  for  five  years,  and  the 
tact  that  it  was  not  signed  l^  the  officers  of 
the  school  district  did  not  render  the  stipula- 
tion Invalid.  The  stipulation,  it  will  be  no- 
ticed, was  made  at  the  same  time  that  the 
order  was  issued,  and  was  not  In  the  nature 
of  a  new  agreement  to  pay  the  debt,  but  an 
wiglnal  agreement  fixing  the  time  tor  pay- 
ment The  fact  that  the  Intwest  was  not 
paid  annually,  as  specified  In  the  agreement, 
was  one  the  payee  or  assignee  oould  have 
taken  advantage  of  had  he  been  disposed 
to  do  so;  but  not  having  done  so,  the  time 
for  payment  did  not  expire  until  April  28, 
1887,  less  than  six  years  before  the  com- 
mmcemrait  of  this  action.  It  was  compe- 
tent therefore.  In  rebuttal  of  defendant's 
defense  of  the  statute  of  limitations,  to  in- 
troduce this  agreement  or  stipulation  In  evi- 
dence, and  it  was  properly  admitted  in  con- 
nection with  the  certificate  of  the  echoed 
officers.  In  which  they  admitted  knowledge  <tf 
the  extension,  and  virtually  assented  to  it 

6.  The  admission  of  the  ctftlflcate  of  the 
school-district  officers  in  evidence  Is  also  as- 
signed as  error.  Hits  certificate  describes 
the  order  substantlaUy,  and  as  an  order  pay- 
able in  five  years  from  the  date  of  the  cer- 
Uflcate,  April  29.  1882;  and  they  farther 
certify  to  the  legality  of  the  proceedings  of 
the  township  meeting,  proceedings  of  the 
board  of  school-district  officers,  value  of  the 
pn^terty  of  the  district  etc.  If  the  cotif- 
Icate  wss  offered  for  any  purpose  other  than 
to  prove  that  the  school  district  through 
the  officers  of  such  school  district  had  lunowl- 
edge  of  the  extension  of  the  time  of  pay- 
ment of  the  orAa,  and  assented  to  such  ex- 
tension. It  was  clearly  Inadmissible,  as  the 
certificate  of  a  public  officer,  not  authorised 
by  law  to  make  it,  has  no  more  effect  than 
the  certificate  of  a  private  person.  XT.  S.  v. 
Bank  of  Columbus,  21  How.  856;  Goose 
lUver  Bank  v.  Willow  Lake  School  Tp..  (N. 
D.)  44  N.  W.  1002;  Dixon  Co.  v.  Field,  lU 
U.  S.  83,  4  Sup.  Ct  816;  Daviess  Co.  v.  Dick- 
inson, 117  U.  8.  657,  6  Sup.  Ct  897;  Glld- 
den  ▼.  Hopkins,  47  IlL  625;  School  Dtst. 
No.  3  T,  Pogleman,  76  HI.  189;  DllL  Mun. 
Corp.  i  531.  But  if  off^ed,  as  It  seems  to 
have  been,  to  prove  that  the  school  district 
through  Ite  officers,  had  knowledge  that  the 
time  for  payment  of  the  order  had  been  ex- 
tended five  years,  and  assented  thereto^  we 
think  it  was  admissible  for  that  purpose;  and 
this  court  will  presume.  In  the  absoice  of 
evidence  In  the  record  to  the  contrary,  diat 
it  was  only  admitted  and  oonsldwed  the 
court  up<m  that  question.  Bl^M  t.  Bank, 
(a  D.)  49  N.  W.  1058. 

6.  The  learned  counsd  for  tiie  appellant 
tortbw  contend  that,  as  the  school  building 
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mm  not  completed  tn  acoordano*  with  the 
tanns  tff  tbe  contract,  the  plaintiff  was  not 
«ititled  to  recoTor  any  amonnt  upon  tbe 
Kbool  warrant,  tbe  conalderatlon  for  the 
wanant  b^ns  the  orectkm  and  completion  of 
tte  oehiDol  bnildlng  according  to  the  tenn*  of 
^  ooatract  While  It  may  be  troe,  In  one 
matan,  that  the  conalderatlon  for  tbe  eduxd 
warrant  waa  the  erection  and  completion 
■of  tbe  school  building,  yet  It  was  really  le- 
aned to  jtrovlde  fonda  for  tbe  erection  of  the 
aebooi  building.  Tbe  nature  of  the  traneac- 
tlttn  la  thoB  explained  by  Ifr.  Ledyard,  tbe 
■eontractor  and  payee  named  in  the  warrant: 
**No  work  bjid  been  done  im  tbe  ecboolhonee 
«t  the  time  tbe  scbotd  order  was  signed.  I 
transfetred  it  immediately  after  I  recelTed 
li,  for  the  purpose  of  getting  funds  to  build 
the  Bchoolboose  with.  .The  school  board  knew 
of  my  transfv.  I  gare  them  a  bond  to  bolld 
tbe  scboolhoose  on  consideration  tbey  were 
to  glre  me  tills  ordo-  to  sdl  to  get  fmids  to 
bnlM  wltii."   In  onr  Tlew  of  the  caae,  tbe 
tmnsaction  was  snbetantlally  a  sale  of  the 
order  to  procnre  fonda  with  which  to  erect 
the  Bcboolhonse  on  tbe  part  of  tbe  school 
board.  The  school  board  knew  of  the  trans- 
fer, and  it  waa  apparently  transferred  with 
its  craaent,  and  as  a  part  of  the  arrangement 
between  the  parties*  as  Ledyard  says:  "I 
gave  them  a  bond  to  bnild  the  schoolhoase 
m  consideration  tbey  were  to  glre  me  this 
«rder  to  sell  to  get  fonds  to  build  with." 
Tbe  board  therefore  Tlrtnally  paid  the  said 
Ledyard  in  advance,  and  accqjted  the  bond 
as  aecnrlty  for  tbe  erection  and  completion 
ot  the  schofd  building.  This  Is  further  eri- 
4akt  from  the  fiact  that  the  ordo*,  transfo', 
•nd  certlflcate  made  by  the  board  were  all 
executed  on  the  same  day,  and  seem  to  hare 
been  a  part  of  the  asme  transaction.  The 
board  thns  consenting  to  the  sale  and  trans- 
ler  ot  this  school  OTder  for  tbe  purpose  of 
proTldlng  funds  to  the  contractor  for  the 
-erection  of  tbe  sidioolbonset  and  undvtak- 
iag  to  secure  tbe  school  district  against  loss 
-on  account  of  such  transfv  by  taking  a 
bond  from  the  contractor  Ledyard,  It  i^ould 
be  inequitable  and  unjust  to  permit  the 
school  district  to  now  Insist  that  the  failure 
ut  Ledyard  to  complete  bis  ccmtract  should 
be  admitted  aa  a  def  mse  against  the  otdex  in 
the  hands  of  a  party  to  whom  It  was  thus 
transferred  with  the  knowledge  and  consent 
«f  the  board.   CwponMrniB,  as  well  as  in- 
dlrldnals,  must  be  held  to  the  exercise  of 
good  fftith  and  fair  dealing  In  their  transac- 
tkms.  Tbe  sehool  board  baying  accepted  the 
bond  and  consented  to  tbe  transfw  of  the 
school  warrant  toe  tbe  purpose  of  procuring 
fluids  with  which  to  erect  the  building,  the 
school  district  is  estopped  from  now  inslst- 
faig  tiiat  tbe  teUnre  to  complete  tbe  building 
should  divrlTO  the  plaintiff  of  bis  right  to 
recoTer  oo  the  warrant  The  case  seems  to 
bare  been  tried  upon  the  theory  that  the 
•detandant  was  only  oititled  to  bare  deducted, 
duugea,  Oie  aoKNmt  xev^lred  to  com- 


plete the  school  bolldinf .  This  was  all  tbe 
defendant,  under  the  facts  and  the  law  of  tbe 
case,  was  oititled  to,  In  any  evoit.  There 
was  no  arror,  therefore,  of  which  tbe  d»- 
fuidant  can  cmnplaln,  in  the  flndlngs  of  tbis 
court  upon  the  question  of  failure  to  com- 
plete tbe  building. 

7.  Several  errors  are  assigned  upon  tbe 
ruling  of  the  court  <m  tbe  adml8st<m  of  evi- 
dence. The  following  question  was  asked 
Mr.  Webster,  a  witness  for  the  defendant: 
"Stat^  Mr.  Webstw,  whether  the  district 
met  comi^eted  tbe  scboolbouse."  This  waa 
objected  to,  on  what  ground  does  not  appear, 
and  the  objection  sustained.  We  are  unable 
to  see  the  mat^allty  of  the  question,  and 
thwefore  see  do  error  In  excluding  It  Mr. 
Webster  testified  that  the  scboolbouse  was 
built  on  the  land  of  the  district,  and  that  the 
district  had  subsequently  occupied  It  tor 
school  purposes.  Under  tbe  theory  on  which 
tbe  caae  was  tried,  it  seemed  to  have  been 
conceded  tt^at,  aftw  completing  the  building, 
the  district  did  occupy  It,  and  hdd  Its  echoed 
therein.  It  was  not  material,  therefore, 
wheth^  the  district  formally  accepted  It  or 
not  Mr.  Webstw  was  aJso  asked  as  to  the 
difference  In  value  of  tbe  schodhouBe  as  left 
by  tbe  contractor  and  what  it  would  have 
been  worth  If  completed  according  to  the 
contract  This  was  objected  to  on  the 
ground,  among  oth»8,  that  the  witness  had 
not  shown  himself  com[>etent  to  testify  upon 
that  subject  and  the  court  sustained  the  ob- 
jection. In  this  we  think  the  court  ruled  cor- 
rectly, aa  the  witness  had  shown  by  his  an- 
swers that  he  was  not  competent  to  give  an 
opinion  upon  that  question.  He  had  no  ex- 
perlence  In  building;  was  a  farmear,  not  a 
mechanic  competent  to  Judge  of  the  value  of 
carpenter's  w<x1l.  A  similar  question  was 
asked  of  witness  Simons,  which  was  ob- 
jected to  on  the  same  grounds,  and  also  upon 
the  further  ground  that  witness  Ledyard,  the 
contractor,  a  witness  for  defendant,  bad  giv- 
en the  cost  of  each  Item  required  to  complete 
the  building,  which  th.e  plaintiff  admitted 
was  correct  The  court  sustained  the  objec- 
tion on  tbe  ground  that  tbe  difference  be- 
tween the  building  as  shown  and  the  build- 
ing completed  was  not  tbe  proper  measure  of 
damages.  We  are  of  the  opinion  that  un- 
6er  the  answer  In  this  case,  and  the  evi- 
dence Introduced  by  tbe  defendant  the  court 
properly  sustained  the  objection.  The  an- 
swer set  out  In  detail  the  work  omitted  by 
the  contractor  under  his  contract  and 
claimed  damages  for  each  Item,  as  follows: 
"That  he  [the  contractor]  did  not  build  said 
chimney  nor  famish  materials  therefor,  to 
the  damage  of  defendant  in  tbe  sum  of  flO." 
Thirteen  items  of  damage  were  spedfled  in 
a  similar  manner.  The  defendant  had  also 
Introduced  as  a  witness  tb.e  cMitractor,  and 
proven  the  several  items,  and  the  cost  of 
tbe  same,  to  complete  the  building  accwdlng 
to  the  contract  Thwefore,  having  adopted 
this  method  of  pleading  and  ^Y>Tlng  tiM 
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temaceSt  we  think  the  defendant  waa  proi>- 
criy  confined  to  that  method  atone. 

S.  At  ttie  close  of  tb<e  trial  the  defiant 
requested  the  court  to  make  certain  findings 
for  the  plalntltr,  which  the  coort  dedlned  to 
do.  Oompoiing  the  findings  signed  by  the 
coort  with  those  requeeted,  we  discorer  no 
material  dlffmnce  between  them.  No  fact 
sceros  to  be  omitted  In  the  finding!  1^  the 
conrt  that  was  sustained  by  the  erideoce, 
mbteria!  to  the  defendant,  that  conld  have 
possibly  changed  the  resnlt  The  conclusions 
of  law.  of  conrBe,  as  stated  by  the  court,  are 
necessarily  different  from  those  requested, 
bnt^  In  the  view  of  the  case  webavetaken,  his 
conclusions  of  law  were  correct  It  may 
bo  proper  to  add  that  the  damages  proved  by 
the  defendant  were  found  by  the  court,  and 
deducted  from  the  amount  of  principal  and 
Interest  due  on  the  warrant  finding  no  er- 
ror that  requires  a  reversal  of  the  Judgment, 
the  same  Is  alBnned.  All  th«  JoOges  con- 
CDTflns, 


BATES  T.  FRBMONT,  BL  ft  M.  V.  B.  00. 
fflttpreme  Oonrt  of  Booth  Dakota.    Dee.  0, 
189S.) 

RaILKOAD  CoWJJVtBS  —  KlLLim  AimULS  AT 
CROBSIKft— PlBADIHSS— SfSNALS— QdBSTIOX  MS 
JdBT — COHTBIBDTOKT  NsOLieUCOB. 

1.  BectioQ  5501,  Comp.  Laws,  makei  proof 
of  the  killios  of  stock  by  a  railroad  company 
prima  facte  evidence  of  the  nesUgence  of  the 
company,  and  an  averment  in  the  complaint  in 
swh  an  action,  that  thm  stock  ware  bo  killed 
within  the  terms  of  the  statute,  is  a  sufficient 
averment  of  negUgence  on  the  part  of  the  com- 

^°^2.  Upon  tlie  trial,  if  the  evidenoe  leave  the 
facta  ondimnt^  and  they  are  each  that  dif- 
ferent conanslons  or  InferenceB  could  not  rea- 
ionably  be  drawn  from  them,  it  becomes  the 
dnty  of  the  court  to  declare  their  legal  eftect; 
but  if  the  facts  are  in  dispate.  or,  if  undis- 
puted, they  are  inch  that  difCerent  Impartial 
mindB  mignt  fairly  draw  different  Mmcmdons 
from  them,  they  should  be  submitted  to  the 
Jozy. 

8.  Evidence  of  defendant's  witoeuee  that 
the  wbifltle  was  blown  and  the  bell  rung  at  the 
usual  distance  from  the  crossing,  and  that  of 
plahidS's  witnesses  that  they  heard  no  whistle 
or  bell,  thoagh  suffidentty  near  to  hear,  and 
watching  and  listening  for  the  same,  creates 
a  conflict  as  to  the  fact  of  the  bell  being  mug 
Of  the  whistle  blown,  which  question,  u  ma- 
terial, should  be  submitted  to  uie  Jury. 

4.  Where  the  plaintiff  was  driving  a  num- 
ber of  loose  horses  and  mules  along  the  high- 
way In  the  afternoon,  and  towards  a  railroad 
crossing,  the  track  for  some  distance  being  ob- 
•curedby  an  intervening  embankment  Itnow- 
ing  tliat  a  train  was  dne  to  pass  during  the  aft- 
ernoon, but  not  at  what  hour,  the  fact  that  he 
did  not  ride  ahead,  and  hold  his  stock  back 
until  he  could  and  did  go  to  the  track  and  as- 
certain whether  or  not  a  train  was  coming,  is  a 
fact  tending  to  show  contributory  negligence, 
and  as  such  should  go  to  the  jury  with  all  the 
circumstances  of  the  case,  but  it  does  not  es- 
tablish contributorv  nwligence  as  natter  of 
law.  Corson,  dlssoiting, 
<8yUabus  liy  the  Conrt) 

Appeal  from  circuit  oonrt.  Heads  emnty; 
Ol  M.  7lHMna%  Jo^& 


ActSra  by  Comfort  O.  Bates  aghast  0ie 
Fremont  Blkhom  &  MiHSoorl  Valley  Rail- 
road Company.  There  was  Judgment  for 
plaintiff,  and  a  new  trial  denied.  Defendant 
appeaUk  Afflmwd. 

J.  W.  Fowler,  tot  appellant  U.  IfcUa- 
faoi^  tCK  re^ndoit 

EBLLAH,  J.  This  la  an  action  to  recover 
the  value  of  two  mules  conceded  to  have 
been  killed  by  defendant's  train  at  &  ptrfnt 
where  defendant's  track  <3<osses  the  public 
highway.  The  plaintiff  had  Judgment  and. 
after  denial  of  a  motion  for  a  new  trial,  de> 
fendant  appealed. 

In  his  oral  argumott  appellant  contended 
that  the  complaint  Itself  was  fatally  defect- 
ive, In  that  it  did  not.  expressly  alloge  negli- 
gence on  the  part  of  the  defendant  In  caus- 
ing the  injury  complained  of.  Section  5601» 
Oomp.  Laws,  makes  proof  of  the  kUllns 
prima  facie  evldmce  of  the  neidlgence  itf 
the  company,  so  that  wta«i  ttie  killing  la  ea- 
tablished,  the  negligence  is  also  snfficieutly 
proved,  until  the  defendant  tfy  evldmce,  cUs- 
provee  the  prima  fade  case  ift  negligence  •» 
made.  The  genoal  rule  Is  that, It  is  only 
necessary  to  plead  what  If  proveb,  will  «n- 
tltie  the  pleader  to  the  rdlet  h«  aAa;  bnt 
proving  the  killing  also  proves  ttie  negU- 
gence^ and  these  two  elements  constitute  tlie 
cause  of  action  or  claim  for  relief.  It  seems 
to  be  logical  that  when  the  statute  atta<^es 
a  definite  effect  to  a  fact  pleading  of  that 
fact  la  also  pleading  its  legal  effect  Sach  1» 
Um  view  of  the  Iowa  court  snd  It  la  so  ti«M 
in  several  cases.  See  Bngle  v.  Railway  Oo., 
aowa,)  87  N.  W.  6,  in  which  It  Is  said  that 
the  allegation  of  ne^lgo>ce  is  redundant 
See,  aiao.  Rose  v.  Railway  Go^  72  Iowa,  625, 
84  N.  W.  460,  where  the  only  question  waa  as 
to  the  necessity  of  sudi  averment  The  court 
held  it  unnecessary.  In  Seska  v.  Railway 
Co.,  77  Iowa.  187, 41  N.  W.  698,  the  same  rule 
was  again  declared.  In  Railway  Go.  v. 
Brown.  (AA.)  4  a  W.  781,  the  court  said: 
"The  objection  that  negligence  oa  the  part 
of  the  company  is  not  averred  Is  not  vnS^ 
taken.  It  was  shown  that  the  stock  was  In^ 
Jured  by  the  company's  train,  and  that  the 
statute  makes  prima  fade  evldokce  of  negli- 
gence. A  legal  conclusion  need  not  be  al 
leged."  Railway  Co.  v.  Snaveley,  47  Kan. 
687,  28  Pac.  616,  was  an  action  for  damages 
by  fire  onder  a  statute  making  proof  of  the 
setting  out  of  the  fire  the  company  prims 
fade  evidence  of  negiigence.  Upon  the  qnes 
don  now  imder  etmsldaration  the  court  said: 
"Whenever  snlDclent  facts  are  alleged  in  tlie 
plaintiff's  pleading  which  would,  if  proved, 
make  out  a  prima  fade  case  against  the  rail- 
road compai^,  Boffldent  facts  are  alleged  to 
constitute  a  cause  of  action  against  the  rail- 
foad  company.  It  might  be  better  to  plead 
negligence  expressly;  but  when  a  plaintiff 
bas  alleged  all  the  facts  which  he  Is  reqnlred 
to  prove  to  make  oat  a  prtau  fade  eaaok  It 
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woM  aeeni  tbat  Ui  pleading  ongbt  lo  tie 
bdd  good/'  See,  sl»o,  Htndman  v.  Narlga- 
fioD  Co..  (Or.)  22  Pac.  11&  We  think  the 
ODiinl<Hi  to  «ciHrea8l7  charge  negligence  was 
not  a  ftital  defect  In  the  ccmplalnt 

TJiKMi  the  trial  the  lAalntlff  proved  the 
killing  of  the  mules  and  their  value.  He 
also  testtfled  that  at  the  time  of  the  accident 
be  was  driving  these  mules,  with  other 
stock,  ftkmg  the  highway;  that  he  did  not 
know  at  what  time  the  train  passed,  only 
that  it  was  In  the  aftemo<m;  that  Mliort^ 
before  he  reached  the  crossing  he  "slacked 
op**  to  see  It  be  conld  hear  or  see  any 
train,  looked  two  or  three  times  each  way, 
and  could  not  see  or  hear  any.  He  then 
went  forward  wltii  his  stock,  and  when 
eloee  to  the  track,  and  about  to  cross,  he 
for  the  first  time  heard  the  engine  whistle, 
bat  not  in  time  to  prevent  the  stock  at- 
tempting to  cross.  He  saya,  "No  man  on 
earth  could  have  then  stopped  them."  In 
thna  attempting  to  cross  the  trade  the  two 
moles  were  killed.  With  this  testimony  the 
plaintiff  rested.  Defendant  moved  the  court 
to  direct  a  vodlct  In  its  favor,  which  was 
refosed,  tmt  the  refusal  Is  not  assigned  as 
error.  The  defaidant  then  introduced  as 
witnesses  the  engineer  and  fireman  In  charge 
of  the  engine  Their  testimony  vras  that, 
before  oroaslng  the  highway  where  the  ao- 
ddent  occurred,  the  track  ran  for  some  dis- 
tance through  a  deep  cnt,  which  obstmcted 
(he  view  between  the  track  and  the  high- 
way whore  the  defendant  was  driving  his 
moles,  the  tratdc  and  the  highway  crossing 
eaeh  other  diagonally;  that  this  cot  so  ob> 
Btmcted  the  view  between  tiie  trade  and  the 
highway  up  to  a  hundred  feet  of  the  cross- 
ing; that  at  the  usual  distance  from  the 
crossing  the  ^riiistle  was  blown  and  the  bell 
nmg,  and  that  on  emerging  from  the  cut, 
aad  as  HKm  as  the  stock,  were  discovered 
Dear  the  track,  the  whistle  was  again  sue- 
oesslvely  Mown,  and  the  air  brakes  applied, 
and  evecy  precautiaD  taken  to  prevent  the 
accident  A  witness  who  was  a  passenger 
on  the  train  also  testtfled  that  the  whistle 
was  Uown  for  the  crossing,  and  afterwards 
the  "danger  whlsUe"  was  btown.  As  against 
this  testimony,  and  in  rebuttal  of  it,  a  wlt- 
oesB  for  the  plaintiff  testified  that  he  was  on 
the  smith  side  of  the  track,  where  he  coold 
aee  both  the  track  and  highway;  that  he 
was  from  a  hundred  to  a  hundred  and 
twenty  rods  fnun  the  crossing,  on  the  ot^ 
poslte  side  of  the  track  from  plaintiff  and 
his  Bto<dc;  tiiat  he  saw  both  the  stock  and 
the  train  aptvoachlng  the  crossing,  and,  ap- 
prehendbig  an  accident,  gave  particular  at- 
teatim  to  what  he  saw  and  heard;  that  he 
UitBned  to  aee  if  they  would  blow  the 
wUstle;  tibat  he  heard  no  whistle  until 
**tliey  Uowed  the  danger  signal  right  dose 
to  the  crossing.'*  Upon  this  evidence  the  de- 
fendant moved  the  court  to  direct  a  verdict 
te  ttw  dsfeodant,  for  the  reason  "that  there 
Is  no  mOtmB  «[  nflsUcanoa  on  the  part  vS 


the  defaidant  (rffercd  by  the  plafattlff  In  re- 
buttal vt  the  evidence  of  defendant,"  and 
that  the  statutory  preanmptlon  of  negUgmoe 
on  account  of  the  killing  was  entirely  over- 
come by  the  evld^ce;  and  the  refusal  of  the 
court  to  so  direct  Is  the  root  of  all  the  error 
assigned. 

The  groond  of  defendant's  liability,  if  liable 
at  all,  was  negligence.  Whem  tiie  kililnp 
was  proved,  a  prima  fade  case  of  negligence- 
was  proved.  Oomp.  Laws,  |  5901.  The  de- 
fendant might  then  present  evidence  to  show 
Its  freedom  from  carelessness  or  negUgmee,. 
and  thus  meet  and  disprove  the  presump- 
tlfm  that,  under  the  statote,  foUovra  the  un- 
explained fiict  of  killing.  It  might  Aow  in 
a  case  like  this,  as  It  did  attempt  to  do,  that 
the  whistle  was  sounded  and  the  bell  rung 
at  a  proper  distance  from  the  crossing,  that 
those  in  charge  of  the  engine  k^t  a  care- 
ful lookout  ahead,  and  that,  as  soon  as  the 
obstruction  was  discovered,  ev«y  dfort  was 
made  to  prevent  the  aoddent,  both  1^  fright* 
enlng  the  stock  from  the  track  and  by  stop- 
ping the  train;  or  it  might  show  that  the 
carelessness  of  the  plaintiff,  and  not  Its  own,, 
was  the  i^xlmate  cause  of  the  Injury.. 
Then,  as  In  other  cases,  the  plaintiff  may 
Introduce  rebutting  testimony,  denying,  exr^ 
plaining,  or  qualifying  tiie  evldmce  offereA 
by  defendant.  If  this  testimony,  when  In, 
leaves  the  facta  undlspnted,  and  tbey 
are  such  that  different  conclusions  oe  litf«>- 
ences  could  not  reasonably  be  drawn  from 
than,  tt  becomes  the  duty  of  the  court  to 
declare  their  legal  efltet;  but  If  the  faoft 
are  to  dilute,  or,  If  undisputed,  they  are 
such  that  different  impartial  minds  might 
fairly  draw  differ^t  conclusions  from  them, 
tliey  should  be  submitted  to  the  Jury.  Wil- 
liams V.  Railroad  Co.,  S  Dak.  168,  14  N. 
W.  9T;  Marea  v.  Same  Defendant,  3  Dak. 
830,  21  N.  W.  5;  Railroad  Co.  v.  Van 
Btelnburg,  17  Mich.  122;  Railroad  Co.  v. 
Stout,  17  WalL  667;  Norton  v.  Ittner,  B6. 
Mo.  861;  Abbett  v.  Railway  Co.,  80  Minn. 
482,  16  N.  W.  266;  Totten  v.  Railroad  Co., 
10  N.  T.  Snpp.  672.  See,  also,  11  Amer.  &  Eng. 
Bnc,  Law,  p.  463  et  seq.;  2  Thomp^  Neg. 
p.  1236.  Applying  the  principle  of  the  oases 
dted  to  this  case,  I  think  there  was  no 
error  to  the  refusal  of  the  trial  court  to 
direct  a  verdict  for  the  defendant  on  the 
ground  that  there  was  no  evidence  from 
which  the  jury  might  find  neg^lgoice  on  tb^ 
part  of  the  defendant 

It  is  reasonably  plain  that.  If  the  Jury  gave 
full  credit  to  the  testimony  of  defendant'a 
witnesses,  the  verdict  should  have  been  Cor 
the  company;  but  they  wa«  not  obliged  to 
do  so.  The  plaintiff  bad  testified  that  ha 
had  heard  no  whlstie  or  bdl  until  the  en- 
gine was  dose  to  the  crossing.  He  says: 
"It  was  dose  on  me  when  it  whistled; 
not  further  off  than  across  this  room,"  The 
witness  Raymtmd  testified  that  he  was  from 
a  hundred  to  a  hundred  and  twenty  rods 
from  the  crossiag,  and  saw  both  train  mA 
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•Code  mpvromttlDg  flw  oroMliig;  and  knaw 
that  nnlcM  one  or  the  ottiir  stopped,  *tlicfe 
wae  golnc  to  be  a  ooUUlonr  tbat  be  "ww 
Uatenlnc  wondering  whether  or  no  thtj 
would  blow  the  whistle;"  that  be  saw  the 
tnln  "on  the  upper  end  of  the  cut,  coming 
thla  way;"  that  he  "heard  no  whistle  nntll 
ther  blowed  the  dancer  signal  rl«ht  doae 
to  the  croealng,'*  Both  tbe  engineer  and  llre- 
man  had  teetlfled  that  tbe  whistle  was  blown 
and  the  ben  rang  the  usual  dlstnnw  from 
the  croeslng.  which  they  said  was  aboot  80 
rods.  The  fireman,  however,  testified  diat 
the  train  was  in  the  cut  before  the  wUMle 
was  blown.  The  Jnry  might  haTe  bdlered 
that  the  wltnees  Baymond.  whose  attention 
would  be  naturally  fixed,  as  he  says  It  was, 
by  hia  apprehension  of  an  Impmdlng  aod- 
dent,  would  be  more  liable  to  be  correct  as 
to  the  blowing  of  the  whistle  than  ^tber  the 
engineer  <x  the  fireman,  to  whom  it  was  an 
occurroice  so  frequently  repeated  that,  in 
the  absence  of  unusual  drcomstancea  to  fix 
their  attrition  npon  it  at  the  time.  It  wonld 
natnrally  have  left  no  dlstinet  Impression 
on  their  menuny.  It  la  not  always  true  that 
poritlre  testimony  must  prerall  orer  nega- 
tlTe.  Surronndlng  circumstances  may  great- 
ly affect  the  comparatlTe  value  of  eafdL  This 
testimony  of  this  witness  as  to  his  nearness 
to  the  train,  that  the  day  was  clear  and 
Btm,  that  he  was  attentively  watching  and 
listening  to  see  "whether  or  no  they  would 
blow  the  whistle,**  and  that  he  did  not  hear 
It,  clearly  presented  a  conflict  with  the  evi- 
dence of  defendant's  witnesses  tbat  the  whis- 
tle was  blown,  and  made  a  question  for  the 
Jury.  If  they  believed  the  defendant's  wit- 
nesses were  mistaken  as  to  the  blowing  of 
the  whistle  and  the  rlngli^  of  the  beJl,  and 
that  no  whistle  was  blown  or  bell  rung  un- 
til the  danger  was  too  Imminent  to  be  avoid- 
ed, and  that  such  failure  to  give  notice  of 
their  approach  was  the  cause  of  the  acci- 
dent, and  that  plaintiff  was  not  negligent, 
then  they  might  have  found  for  the  plaintiff. 
We  think  that,  within  the  latitude  of  Judg- 
ment and  inf^ence  whldi  a  Jury  is  entitled 
to  cocwdse,  they  m^ht  have  found  either 
way. 

Appellant  further  contends  that  the  plain- 
tiff himself  was  guilty  of  such  contributory 
negligence  as  would  prevent  his  recovery. 
We  think  this  question,  like  that  of  the  neg- 
ligence of  the  defendant,  was,  npon  the  evi- 
dence, a  question  tor  the  Jury.  The  plaintiff 
had  testified  that  he  did  not  know  at  what 
time  the  train  was  due  or  usually  passed 
the  place  of  the  acddeot,  only  that  it  came 
along  during  the  afternoon;  tbat  before  he 
reached  the  crossing  he  "slacked  up,"  and 
listened  and  looked,  but  heard  or  saw  no 
train;  that  he  "slacked  up  on  a  walk  on  pur- 
pose to  watch  and  hear."  It  was  In  the 
daytime,  and  there  was  no  wind  or  storm 
to  interfere  with  his  hearing  an  approach- 
ing train.  On  <me  tide  of  the  highway  the 
trade  mas  throng  a  cut  to  within  a  hnn- 


(&D. 

dred  feet  ot  tb*  oosring.  whose  bank  ob- 
sttoeted  tbe  rlmr  between  tbe  hlgbway 
when  tbe  p^«*""*T  was  and  tbe  trac^  Ap- 
pellant eontends  tbat  rovoodent  sboold  bare 
cone  forward  to  the  tnwk.  and  thus  ascer- 
tained wbettMr  or  not  a  train  was  approacb- 
Ing,  and  that  he  was  guilty  of  ne^lgence  in 
Dot  doing  BO.  The  Jury  might  have  so  found 
as  a  matter  of  fact,  under  all  tbe  dream- 
stances,  bat  we  do  not  think  the  court  could 
hare  so  nded  as  a  matter  ot  law.  Tho«  Is 
no  arbitrary.  Inelastle  rule  regulating  what 
a  person  <m  the  highway  approaching  a  rail- 
road oosslng  shall  do  to  avoid  tbe  Impnta- 
tkm  of  negUgeocOb  In  Kellogg  v.  Railroad 
Co.,  79  N.  Y.  78,  where  the  claim  of  amtrib- 
ntoty  netflgence  on  tbe  part  of  the  deceased 
was  made,  tbe  coiart  said:  "Under  all  the 
circumstances  surrounding  the  accident,  we 
think  It  was  for  the  Jury  to  detormlne  wheth- 
er he  exercised  that  care  which  the  law  re- 
quired vt  bim.  He  could  ivobably  have 
avoided  tbe  aoddmt  1^  stopping  before  he 
passed  iqxm  the  track;  but  that  Is  a  degree 
of  care  not  nsnal,  even  with  voy  prudent 
men.  •  •  •  man  may  be  cases  wha>e  a 
traveler  oa^t  to  do  so^  and.  If  he  omits  to 
do  so,  it  would  be  one  of  the  facts,  with  all 
the  othws,  to  be  submitted  to  the  Jury."  See, 
also,  TyUr  t.  Ballroad  Co.,  137  Mass.  238; 
Totten  T.  Ballroad  Co..  snpra;  SaihYiad  Co. 
V.  Crawford,  2i  Ohio  St.  631;  Ballroad  Oo. 
T.  Van  Btebibarg,  snpra;  Hahn  v.  Railroad 
Co..  78  Wta.  396.  47  N.  W.  e2a  See,  fur- 
ther. Shear.  *  B.  Neg.  |  477,  note,  where 
It  Is  stated  tbat  the  great  w^ght  of  author^ 
ity  Is  In  fiiTW  of  the  rule  that  It  la  for  the 
Jury  to  decide  whether,  under  the  clrcnm- 
stances  of  any  particular  case,  failore  "to 
took  and  Ustoi"  Is  such  contributwy  negli- 
gence as  win  defeat  a  recovery.  But  in  this 
case  the  plaintiff  did  slacken  his  horse  *^ 
a  walk,"  and  "walked  quito  a  little  ways" 
to  see  If  he  "could  see  w  hear  any  train.** 
He  says  he  could  not,  and  "thought  the  croaa- 
ing  a&te."  It  will  be  remembo-ed  that  plain- 
tiff was  driving  a  bunch  of  loose  horses  and 
mules  along  the  hlgliway.  He  says  they 
were  strung  out  befinre  him,  and  going  on  a 
trot  It  does  not  appear  wheth^  they  were 
going  at  that  pace  of  thtir  own  acc<Hrd,  or 
he  was  m-glng  them.  That,  tor  some  dis- 
tance back  from  the  crossing,  bat  how  far 
we  are  unable  to  tell  from  the  evidence,  he 
could  not,  on  account  of  the  embankment, 
see  the  train  In  the  direction  from  which 
it  was  coming,  without  going  clear  to  the 
track.  To  do  this  he  must.  If  he  could,  have 
ridden  ahead  of  the  horses  and  mules  he 
was  driving,  and  held  them  back  until  he 
could  go  to  the  track  and  make  the  obsa*va- 
tlon.  P«*haps  he  should  have  done  thla. 
We  think  the  evidence  tends  to  show  negli- 
gence on  hia  part,  but  does  not  establish  it 
BO  conclusive^  as  to  Justify  the  court  In 
so  declarluf;  as  a  matter  of  law.  We  think 
the  correct  rule  fOr  this  case  Is  announced 
iQ  Boyt  V.  Olty  ot  Hndson,  41  Wis.  112:  "It 
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«acb  negligence  condiialTely  appears,  the 
court  wSU  nonsoit  the  plaintiff,  direct 
<lie  paj  to  find  for  the  dtfendant.  If  the  er- 
Maioe  oniy  tends  to  show  sach  contrJbntory 
oecdJsence,  the  question  must  go  to  the  Jury, 
to  be  determined,  like  any  other  question 
of  Act,  apon  a  preponderance  of  the  erl- 
•daic&"  Fo88lbl7  the  Jndges  of  this  court, 
from  a  slnH)Ie  reading  of  the  evidence,  might 
liaTe  reached  a  different  condnslon,  bat  the 
trial  Jnry  had  adTantages  superior  to  ours, 
xrowlng  oat  of  a  direct  contact  with  the  wit- 
nesses themselTes.  Added  to  this,  the  trial 
«onrt,  with  the  same  adTantages  tor  Judging 
of  the  candor  and  fairness  and  Intelligence 
«f  the  witnesses,  and  with  the  impression 
which  the  evidence  made  apon  him  still  fresh 
In  his  mind,  refused  to  set  aside  the  verdict; 
and.  while  we  are  not  entirely  satisfied  that 
uptm  the  evidence  the  plaintiff  shonld  have 
recovered,  we  are  of  the  opinion  that  this 
court  conid  not  disturb  the  verdict  without 
violating  w^-«stablished  rules  of  appellate 
^nctlee.  The  Judgment  of  the  clrcultconrt 
Is  affirmed. 

BENNBTT.  J.,  oonamL 

COBSON,  J.,  (dissenting.)   I  am  compelled 
to  dissent  from  the  views  expressed  by  a 
majnity  of  the  court,  and  I  will  briefly  state 
my  reasons  fix  such  dissent  I  am  of  the 
opinion  that  the  evidence  of  the  plaintiff  <m 
the  trial  of  this  case  established  the  fact 
Oiat  he  was  guilty  of  such  contributory  neg- 
Ugence  as  would,  as  a  matter  of  law,  pre- 
clude him  from  recovering  In  this  action. 
I  fully  agree  with  the  rule  laid  down  by  Mr. 
Justice  KELTiAM  In  the  majority  opinion, 
that  when  the  facts  are  disputed,  or,  if  not 
disputed,  they  are  such  that  different  minds 
might  draw  different  conclusions  therefrom, 
tb^  most  be  submitted  to  the  Jury;  but.  In 
my  view  of  this  case,  the  facts  are  not  only 
undisputed,  but  are  such  that  only  one  con- 
chulon  can  be  fairly  drawn  from  them.  It 
appears  from  the  undisputed  evidence  that 
the  train  which  caused  the  lnjui7  was  the 
south-bound  passenger  train,   and  before 
reaching  the  crossing  It  passed  through  a 
cut  for  about  60  rods,  terminating  about  100 
feet  northerly  of  the  crossing;  that  the  train, 
vhlle  in  the  cut,  could  not  be  seen  by  per- 
sons passing  southerly  along  the  highway 
unta  they  were  within  a  short  distance  of 
the  crossing.    The  plaintiff  was  driving  his 
loose  stodt  along  the  highway  in  a  southerly 
direction.   With  these  observations  as  to  the 
relative  position  of  the  railroad  track  and 
highway,  and  the  obstruction  to  the  view  of 
a  train  while  In  the  cut  from  the  highway, 
we  will  proceed  to  examine  the  testimony  of 
the  plaintiff  as  to  the  manner  In  which  he 
spproadied  the  track  and  attempted  to  cross 
It  His  testimony  Is  as  follows:  "Before  I 
tot  ta>  die  eroesing,  I  slacked  up  on  a  walk, 
to  see  it  I  could  see  or  hear  any  train,  and  I 
«mU  not  Walked  quite  a  little  ways,  and 


thoagbt  the  croaslnc  laf^  and  the  mules 
and  horses  were  trotting,  though  they  were 
loose,  and  I  k^t  up  with  them;  and  two  or 
three  ttmes  I  locked  both  ways.   Tbent  be> 
tan  I  got  to  the  croedng,  looked  op,  and  did 
aot  know  why  I  could  not  get  over.  The 
first  thing  I  knew,  the  train  was  coming 
down  atop  ai  me.   I  looked  first,  to  head 
them  off  If  I  could,  and  I  saw  the  head  of 
tiiem  was  within  a  few  feet  of  the  trade,— 
maybe  five  or  six  feet   I  saw  It  was  impos- 
slMe  to  save  tbem.   I  did  not  want  to  stand 
here  and  see  them  killed,  so  I  thought  I 
would  get  them  over  tbe  track.   I  think  a 
part  of  them  bad  got  through,  and  they  had 
got  over,  before  I  could  get  to  them,  so  I 
done  an  I  ootdd  to  get  them  ovot.  *  *  • 
This  was  about  April  5, 1889.   I  was  driving 
the  mules  from  the  north;  coming  this  way, 
and  driving  them  across  the  public  crossing. 
I  don't  know  about  the  tralu  time.  The  train 
generally  came  along  In  the  afternoon.  Of 
course,  I  don't  know  the  time  It  did  come, 
but  I  slacked  up  on  a  walk  on  purpose  to 
watch  and  hear.    I  was  not  posted  as  to  the 
exact  time  the  train  ran.    I  knew  there  was 
a  public  crossing  over  the  railroad  at  that 
point   I  heard  the  train  whistle,  but  It  got 
up  close  to  me;  would  have  been  onto  me 
anyway.    I  took  out  my  blacksnake  and 
whipped  —  attempted  to  whip  —  the  mules 
across  this  crossing.    The  head  one  was  Just 
about  stepping  onto  the  track  when  I  beard 
It,  and  the  others  were  strung  out  behind 
her.   I  had  five  or  six  head  strung  out 
ahead  of  me.   X  knew  there  was  a  crossing 
there,  because  I  had  been  up  and  down  that 
road.    I  had  passed  on  that  road  before." 
It  will  be  observed  that  the  plaintiff  soys  he 
"slacked  up  and  looked  and  listened"  at  some 
point  but  at  what  point  does  not  fully  ap- 
pear; but  it  was  evidently  quite  a  distance 
from  the  crossing,  as  he  says  he  "walked 
quite  a  little  way,"  and  then  kept  up  with 
the  stock,  which  was  trotting;  that  while 
thus  trotting  along  with  the  stodc,  dlrecUy 
towards  the  crossing,  he  looked  both  ways 
two  or  three  times,  and  before  he  got  to  the 
crossing  he  looked  up,  and  did  not  see  why 
he  could  not  get  over,  and,  before  he  got 
over,  the  train  passed,  and  two  of  his  mules 
were  killed.    He  admits  that  he  knew  the 
train  passed  south  In  the  afternoon,  though 
the  exact  time  he  did  not  know,  and  that  Ue 
was  acquainted  with  the  crossing,  haviug 
passed  over  the  road  before.   The  plalntlfr 
does  not  say  or  claim  that  he  stopped  Im- 
mediately before  crossing  and  "lofriced  rtud 
listened,"  or  that  he  took  any  precauUous, 
Immediately  before  attempting  to  cross,  to 
ascertain  whether  or  not  he  could  do  so  sat©, 
ly,  except  a*     trotted  along  with  the  hora«« 
and  mules,  he  looked  both  ways.  But  an  ^« 
have  seen,  In  looking  In  the  direction  from 
which  a  train  might  be  expected.  u\a  vle-w 
was  obstructed  by  the  intervening  ^5,^1^ 
earth  between  the  highway  and  tr&ck.  Ho 
does  not  say  that  he  llatonoO,  tout,  ^ 
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<dime  so,  It  would  probably  hare  been  nse- 
1«88,  as  the  noise  made  by  his  trotting  mnlea 
and  borses  would  have  prevented  Us  bear- 
lug  the  noise  of  the  train. 

**The  rale  requiring  one  abont  to  cross  the 
tracks  of  a  railroad  company  to  stop,  look, 
and  listen  for  an  approaeblng  train  Is  a  clear 
and  certain  role  of  duty,  and  a  failure  to 
obso-ve  It  Is  more  than  erldence  of  negli- 
gence; It  is  negligence  itself."  Headnote  In 
case  of  Greenwood  r.  Railroad  Co.,  124  Pa. 
8t  S72,  17  Atl.  18a  And  Chief  Justice  Pax- 
son,  In  dellrerfng  the  opinion  of  the  court  in 
that  case,  says;  **If  the  rule  to  stop,  Xook^ 
and  listen  were  always  observed,  an  acci- 
dent at  crossings,  now  so  frequent,  would 
rarely  occmr,  whether  In  town  or  country. 
*  *  *  The  role  Its^f  Is  so  valnabte,  Is  sas- 
talned  by  such  abundant  authority,  and  la, 
moreover,  founded  npbn  sucta  excellent  com- 
mw-smse  reasons,  that  we  will  neither  de> 
part  from  it  nor  allow  It  to  be  undermined 
by  exceptions.  It  la  a  clear  and  certain  rule 
of  duty,  and  a  departore  from  It  Is  more  than 
evidence  of  negligence;  It  is  negligence  per 
se.**  By  this  rule  It  Is  evidently  meant  that 
the  party  "must  stop,  look,  and  listen"  at  a 
point  near  the  railroad  track,  and  Immediate- 
ly before  attempting  to  cross,  in  all  cases 
wbere  from  any  cause  the  view  of  the  track 
Is  obstructed,  whetber  sudi  obstruction  be 
permanent  or  temtwrary.  Tbls  la  well  Illus- 
trated In  Haas  t.  Ballroad  Co.,  47  HIch.  401, 
11  N.  W.  21&  In  that  case  the  plaintiff's  In- 
testate stopped  about  tbree  rods  b^ore 
reaeblng  fba  crossing,  and  then  drore  on  a 
Msk  trot  ftom  tiiat  point  to  the  trade,  in 
crossing  which  be  was  struck  by  tbe  engine, 
and  killed.  Tbe  court  below  directed  a  ver- 
dict foae  the  defendant.  OovAey,  J.,  In  de- 
llToIng  tbe  oi^on  of  the  court  affirming 
the  Judgment,  said:  excuse  tbls  we  are 
told  that  tbe  crossing  was  peculiarly  exposed 
to  danger  because  of  the  banks  on  either 
side  of  the  approach,  ami  that  it  was  the  do- 
ty  of  the  railroad  company,  be(»n8e  of  this, 
to  obsenre  extraordinary  iffecauflons.  We 
may  concede  this,  but  It  does  not  aid  the 
plaintiff.  The  peculiar  risks  of  tbe  crosdng 
Imposed  town  the  decedent  the  duty  of  spe- 
cial caution  also;  and,  as  he  knew  that  a 
regular  tnUn  was  due  at  the  crossing  at 
about  that  time,  he  was  under  the  highest 
possible  obligation  to  obeerre  such  precan* 
tlons  as  would  be  needful  to  avoid  a  colll- 
slon.  Kallroad  Ca  t.  Beale,  78  Pa.  St  S04. 
We  may  concede  that  the  railroad  company 
failed  to  sound  tbe  bell;  but  this  did  not  re- 
lieve the  decedent  from  tbe  duty  of  taking 
ordinary  precautions  for  his  own  safety, 
(Railroad  Co.  v.  Houston.  85  U.  3.  697,  702;) 
and  what  ordinary  prudence  would  demand 
must  be  determined  on  a  view  of  all  the  cir- 
cumstances. It  is  vain  to  urge  or  to  pro- 
tend that  ordinary  precautions  were  made 
use  of  In  this  case.  To  move  forward  brisk- 
ly* as  tbe  decedent  did*  from  a  point  wboiee 


an  approacbfng  train  would  not  be  seen,  at 
a  time  wh«i  it  was  known  him  that  a 
train  was  due,  and  not  to  i>anse  until  t3ie 
train  was  encountered,  was  so  far  from  be- 
ing OTdlnory  prudence  that  It  api^oached 
more  nearly  to  absolute  recklessness."  Id 
Fletcher  t.  Railroad  Co.,  140  Masa.  127.  21 
N.  B.  802,  tbe  supreme  court  of  Massa<^u- 
setts  lays  down  the  following  rule:  "As  a 
general  rule,  a  person  is  not  In  the  exercise 
of  due  care  who  attempts  to  cross  a  railroad 
track  without  taking  reasonable  precaution 
to  assure  hlma^f,  by  actual  observation,  that 
there  is  no  danger  from  approactiing  trains." 
Again,  the  court  says:  'The  rule  as  to  look- 
ing far  trains  when  about  to  cross  a  railroad 
track,  laid  down  in  tbe  cases  we  have  cltod, 
prerails  in  nearly  all  the  courts  In  tbls  coun- 
try;" and  the  court  cites  approvingly  the 
following  from  the  decision  In  McOrary  v. 
Railroad  Co.,  81  Fed.  531:  "Tbe  law  lays  it 
down  clearly,  that  a  man  must  look  and 
listen;  and  If,  by  looking  and  listening,  he 
could  ascertain  tbe  approach  of  a  train,  and 
fails  to  do  80,  be  Is  guilty  of  contributory 
negligence  and  cannot  recover."  See,  also. 
Railway  Co.  t.  Gramea,  (Ind.)  84  N.  E.  613; 
Railway  Co.  v.  Butler,  103  Ind.  31,  2  N.  B. 
188;  Ralbroad  Co.  t.  Beale,  73  Pa.  St  504; 
Beefeld  t.  Railway  Co.,  70  Wis.  216,  35  N. 
W.  278;  Marty  v.  Railway  Co.,  38  Minn. 
106,  85  N.  W.  670;  Chase  T.  Ralh-oad  Co..  78 
Me.  846,  6  Atl.  771;  Heaney  v.  RaUroad  Co.* 
112  N.  Y.  122,  Id  N.  B.  422;  Railway  Co.  t. 
Stommel,  126  Ind.  35,  25  N.  E.  863;  Railroad 
Co.  V.  ftlghter,  42  N.  J.  Law,  180;  Henze  t. 
Railroad  Co.,  71  Mo.  636;  Turner  v.  RaU- 
road Co.,  74  Mo.  602;  Wilds  v.  Railroad  Oa, 
24  N.  Y.  430;  Orlffln  r.  Railway  Co.,  68  Iowa, 
638,  27  N.  W.  792. 

In  die  case  at  bar  tbe  plalntUT  knew, 
as  all  persons  know  who  approach  a  railroad 
mnslng;  that  it  is  a  place  of  dang^,  and 
that  this  crossing  was  espedally  so  at  that 
time  of  daj,  when  the  south-bound  train 
ires  liable  to  pass  at  any  moment,  and 
still  more  eapedally  dangerous  at  that  point, 
as  tbe  train,  befwe  reaching  tbe  croaslng, 
was  for  a  time  bidden  from  bis  view  In  the 
cut  Hie  care  to  be  »«ctsed  1^  one  in 
crossing  a  railroad  track  must  be  com- 
mensurate with  the  danger.  'The  greater 
the  dang^,  the  great»  the  precaution  re- 
quired of  him.  He  must  not  (miy  do  what 
an  ordinarily  prudent  man  would  do  imder 
like  clrcomstances,  but  be  must  exercise  such 
care  and  diligence  as  are  commensivate  with 
tbe  dangw  that  confronts  him."  Rallwaj  Ca 
V.  Grames,  supra. 

Some  Importance  seems  to  be  attached  In 
the  majority  opinion  to  the  fact  that  the 
plaintiff  was  embarrassed  by  driving  loose 
stock,  over  which  he  had  not  such  Imme- 
diate control  that  he  would  have  had  had 
they  been  led,  or  harnessed  to  a  vehicle.  But 
this  t&ct  cannot  change  tbe  rule  of  law.  Hie 
fact  that  be  was  so  emhaEiaased  imposed  up- 
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<m  him  greater  TisUftnee  and  eantkn.  TtM 
defendant  was  not  responsible,  and  ought 
not  to  miflfer  because  of  the  embarrassed  po- 
sition In  which  the  plalntUE  had  j^aced  him* 
mU.  It  was  not  caosed  by  any  act  of  the 
defendant.  I  am  of  the  opinion,  therefore, 
that  plaintiff's  loss  was  caused  by  his  own 
negligence,  and  want  of  that  care  which  a 
prudoit  man  cnrdtnarily  exercises,  and  which 
the  law  reqalres  of  one  about  to  cross  a 
railroad  track  to  exercise.  As  before  stated, 
every  one  Is  presomed  to  know  and  realise 
that  a  railroad  crossing,  under  the  most  fa- 
vorable drcomBtancea,  is  a  place  of  dangw,  as 
not  only  regular  trains  may  not  pass  on  tlm^ 
but  extra  trains  and  specials  may  pass  along 
at  any  moment  The  rule,  therefore,  that 
a  pwBon  who  desires  to  cross  ihe  tnxik  at  a 
highway  crossing  must,  for  hia  own  safety 
and  for  the  safety  of  his  property,  when 
from  any  cause  his  Tlew  of  the  track  Is  ob- 
structed, immediate  befcoe  crossing,  "stop, 
look,  and  liaten,"  Is  a  wise  and  salutary  one, 
and  a  person  who  falls  to  observe  it,  and 
chooses  to'  encounter  the  pert!  without  tak- 
ing  the  precaution  the  law  requires,  must  as> 
snine  the  risk.  Who,  upon  reading  the  plain* 
tUTs  erid^ce,  can  for  a  nKunmt  doubt  that 
had  he^  Immediately  before  attempting  to 
cKMs,  or  permit  his  stock  to  cross,  the  tradu 
stopped,  looked,  and  listened,  he  would  han 
•sen  or  heard  the  train  then  approaching 
the  crossing,  and  thus  avoided  the  acd* 
dent  that  occurred?  The  law  makes  tt  his 
duty  to  do  so.  and,  failing  to  pctform  a 
plain  duty  thus  Imposed,  he  cannot  reoorer. 
The  jndgmnit  should,  in  my  opinion,  be  re- 
rased. 


PIR8T  NAT.  BANE  09  DB  8MBT  t. 
NOBTHWSIBTERN  BLBTATOB  00. 

(Bopreme  Court  ci  South  Dakota.   Dsc.  8, 

189IL) 

CkAvm.  ItOKtmum  — JfixBcunow  —  Lnor— Vmui- 

OLOSUBB— CoXTltRSIOir. 

1.  SeetkiB  4374,  Comp.  Laws,  provldei  odIj 
tor  the  manner  and  mode  of  a  foreclosTire  by 
■sle  of  personal  property  which  has  been  more* 
Saged. 

2.  A  sale  of  part  of  the  iwopvty  mortgaged 
does  not  discharge  the  Hen  on  the  mortgaged 
property  ansold. 

8.  Unta  the  debt  for  which  ^e  property 
was  hypotkceatcd  Is  paid  the  mortaage  ttm 
coDtinnea,  subject  to  the  proTlslons  of  the  stat- 
ate. 

4.  Where  a  mortgagor  has  sarreptitiously 
bidden,  secreted,  or  eold  some  of  the  pr<^rt7 
mortgaged,  so  that  the  mortguee  cannot  find 
tt,  or  asake  it  arailaUe  at  the  time  of  the  fore- 
dosnre  by  sale  of  the  property  found,  the  mort- 
gagee can  assert  Us  Hen  upon  that  property 
vhen  foond,  either  io  the  hands  of  the  mortga- 
gac  or  anothw  persoa.  If  foood  in  the  bail^ 
of  a  third  person,  he  can  demand  possession  of 
it,  and,  if  not  surrendered,  he  can  recover  from 
the  person  who  has  the  possession  the  valoe 
(hereof  to  the  extent  of  his  Interest. 

A.  A  statntocy  provisioii  requiring  that  a 
mortgage  of  personal  property  must  be  signed 
by  the  mortgagor  in  the  presence  of  two  persons 
who  must  ngn  as  witnesses  thereto,  is  met  bg 


the  words;  *^  the  presence  of."  and  sfaned  by 

two  persons  as  witnesses  tliereto.  When  a 
statute  prescribes  no  precise  form  of  words  to 
be  used  in  the  certificate,  it  is  sufficient  if  the 
words  used  have  the  same  meaning,  and  are 
hi  substance  the  same,  as  was  intended  hr  tha 
statute. 
(SyUabus  by  the  Court) 

Appeal  fi*om  circuit  court,  Klnsrtmrjr  covfr 
ty;  J.  O.  Andrews,  Judge. 

Action  by  the  First  National  Bank  of  Da 
Smet  against  the  Northwestern  Elevator 
Company  tor  conversion.  Plaintiff  had  judg- 
ment,  and  defendant  appeals.  Affirmed. 

Tan  Buskirk  *  Weeden.  for  appellant 
A  P.  Sctienlaii  and  B.  A  Dunlap,  tor  re- 
spondent 

BENNETT,  P.  J.  This  is  an  action  In  con- 
version, wherein  the  plaintiff  and  respondent 
demands  Judgment  against  the  appellant  fw 
the  value  of  a  certain  amount  of  wheat  which 
It  Is  claimed  was  convwted  by  It  wrongfully 
and  unlawfully.  In  the  court  below  the  ro- 
spcmdeut  obtataied  Judgmmt  for  the  value  of 
the  wheat  claimed  to  have  been  converted. 
From  this  judgment,  and  the  whole  of  it 
the  appellant  appeals,  and  asks  a  reversal, 
because— Fbat  TbAt  the  chattd  mortgage  uo- 
d»  which  the  respondent  claims  the  ri^t  to 
the  value  of  the  wheat  oonvorted  had  been 
at  the  commencement  of  the  action  fore- 
closed, and  all  the  property  meottoned  in  the 
mratgage,  except  the  wheat  In  question,  had 
been  sold  under  such  forecloBure  proceedings. 
Second.  Because  the  chattel  mortgage  under 
which  the  respondent  daims  the  wheat  1»  not 
a  valid  one,  it  not  having  been  signed  by  the 
mortgagor  in  the  presence  of  two  witnesses, 
as  required  by  the  statute.  Third.  Because, 
before  respondent  can  recover,  It  must  show 
some  wrongful  and  unlawful  act  on  the  part 
of  appellant 

As  to  the  first  proposition,  we  are  dted  by 
the  appellant  to  section  4874,  Comp.  Laws, 
to  support  It,  which  reads  as  follows:  "A 
diattel  mortgage,  when  the  conditions  of  the 
same  have  been  broken,  may  be  foreclosed 
by  a  sale  of  the  mortgaged  property  upon  no- 
tice and  in  the  following  manner."  This  sec- 
tion further  provides  what  the  notice  shall 
contain.  By  an  Infection  of  this  section  ot 
the  statute  It  will  be  seen  that  It  provides 
only  for  the  manner  and  mode  of  a  foreclo- 
sure by  sale  of  personal  property  which  has 
been  mortgaged.  A  mortgage  la  security  for 
the  payment  of  a  debt  It  is  a  contract  by 
which  specific  property  is  hypothecated  for 
the  performance  of  an  act  without  the  neces- 
sity of  a  change  of  possession.  It  Is  also  a 
lien  upon  everything  that  would  pass  by  a 
grant  of  the  property,  and  opon  nothing 
more.  It  Is  a  lien  upon  the  property  mort- 
gaged in  the  hands  of  every  one  claiming  un- 
der the  mortgagor  subsequently  to  Its  execu- 
tion, except  purchasers  In  good  faith  without 
notice  and  for  value.  See  sections  434<1,  4350, 
4357,  Oomp.  Laws.  The  section  of  our  stat- 
ute above  quoted  says  a  chattd  mortgage 
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may  bs  foredosMi  bj  a  'We  of  fbe  morfc- 
gaged  property;"  not  by  a  sale  <tf  part  of  It, 
bat  by  a  aale  of  all  of  it  One  of  the  pais 
poaea  of  making  a  aale  <tf  mortgaged  prop- 
erty ia  to  ascertain  its  Tahn  as  ap^caUe  to 
the  mortgage  debt  When  a  mortgagee  takes 
possession  under  the  mwtgage,  and  seDs  the 
^(q>»ty.  the  anurant  reaUsed  at  the  sale  ia 
coQcluBive  on  all  the  parties  as  to  the  value 
ot  the  property,  and  tibe  amount  to  be  ap- 
plied on  the  indebtedneoB.  The  aale  only 
ftffedoaes  these  qnestioiis,  and  cnts  off  the 
right  which  the  mwtgagor  had  of  redeeming 
flie  iHTOperty  If  it  ia  wwth  man  than  the 
debt,  or  leaving  him  liable  fw  the  realdne  If 
it  is  worth  less.  Until  the  debt  which  the 
property  was  hypothecated  to  secure  Is  paid, 
the  mwtgage  Ilea  eontinneB,  anbjeot  to  ilie 
^oTlsions  of  the  statute.  Noflilng  bat  the 
actual  payment  of  the  debt  or  an  expreaa  re* 
lease  will  operate  as  a  discharge  of  the  mort- 
gage. The  lioL  lasts  as  long  aa  the  debt, 
if  there  Is  no  release  or  a  fir>recloBare  by  ssle 
of  all  the  iHxq>erty  m«iti(med  in  the  mort- 
gaga  In  the  case  at  bar  the  record  shows 
that  after  default  in  the  conditions  of  the 
mortgage,  the  mortgagee  endeaTored  to  take 
poBsesslcm  of  the  pn^^^  described  in  the 
mwtgage  for  the  purpose  of  foredoalng  his 
Hen,  A  portion  of  it  could  not  be  found,  and 
a  foreclosure  was  had  upon  such  as  was 
found,  niat  Is,  the  Hen  on  that  specific  prop- 
erty was  foreclosed.  The  wheat  In  question 
conld  not  be  found  In  the  possession  of  the 
mortgagor,  but  it  was  afterwards  ascertained 
tliat  the  defendant  bad  taken  it  and  convert- 
ed it  to  Us  own  use,  by  mixing  It  with  other 
wheat  which,  upon  demand,  he  refused  to 
surrender.  By  this  act  of  the  mortgagor  the 
mortgagee  was  prevented  from  offering  this 
portion  of  the  mortgaged  prop^ty  for  sale, 
and  was  prevented  from  foreclosing  his  lien 
upon  the  wheat  at  the  time  he  did  upw  the 
other  pn^erty.  The  refusal  of  defendant  to 
surrender  the  wheat  upon  demand,  rendered 
It  liable  for  Qie  value  of  It  at  the  time  of  con- 
v^lon.  Were  it  otherwise,  the  mortgage  se- 
curity would  be  In  many  Instances  materially 
diminished,  and  become  worthless  by  the 
fraudulent  and  unlawful  act  of  the  mor^agor. 
Aa  between  the  mortgagor  and  mortgagee, 
the  property  described  in  a  <diattel  mortgage 
may  rlghtfoly  remain  In  the  possession  of  the 
mortgagor;  bnt  before  the  mortgagee  takes 
possession  of  It  the  mortgagor  may  surreih 
titlously  hide,  secrete,  or  sell  some  of  the 
property,  so  that  the  mortgagee  cannot  find 
It  or  make  It  avallaUe,  at  the  time  of  the 
fOTecIoBure  of  ttie  property  found.  After- 
wards the  balance  of  the  proper^  may  be 
traced  into  the  hands  of  another  person,  and 
when  so  found  the  mortgagee  can  assert  his 
lien  upon  It  and  demand  the  possession  of  it; 
and.  If  it  is  not  surrendered,  he  can  recover 
from  the  party  who  has  the  possession  the 
full  value  of  It  at  the  time  of  the  conv««lon. 

But  the  appellant  Insists  that  it  was  a  pur- 
chaser of  the  wheat  in  good  faith,  without 


notice,  and  for  valnaw  TAa  appellant  does  nol 
deny  that  the  respondent's  chattel  mortgagor 
was  filed  in  the  office  of  the  reglst^-  of  deeds, 
but  only  claims  that  the  mortgage  as  filed- 
waa  not  a  notice  to  them  of  any  prior  lien 
npon  the  wheat  pnrdiaaed  by  them  of  th» 
mortgagor,  because,  on  the  fiice  of  the  mort- 
gage thoB  filed,  it  doea  not  ahow  Qiat  tlie  per- 
sons  who  signed  the  mortgage  aa  witnesaee 
eertifled  that  the  mwtgagor  signed  the  In- 
strament  In  the  presence  of  them  as  snbscrlb- 
ing  witnesses,  and  that  the  register  of  deed» 
was  not  anthwtsed  to  file  the  mortgage,  and' 
that  even  If  filed,  it  did  not  ^ve  tP  It  any 
notice  ffiC  its  contents,  tfther  actual  or  con- 
structive. Thia  positi<m  is  untoiable  The 
mt>rtgage  In  (luesttim  ccmclades  as  follows: 
"Witneaa  my  band  and  seal  this  Jan.  12. 
1888.  W.  H.  Letmard.  [Seal.]  In  presence 
of  B.  A.  Donlap.  B.  I.  Innls."  This  Is  cer- 
tainly all  that  Is  required  In  the  witnessing' 
of  a  chattel  mortgage  In  orAet  to  mtltle  It 
to  be  filed  in  the  office  of  the  register  of 
deeds  in  the  county  where  the  mortgaged 
property  Is  situated.  This  Is  certainly  enough 
to  show  that  the  parties  In  whose  presence 
the  mortgage  was  executed  were  witnesses 
to  the  samei  Th»  statntory  provlsi<Hk  requir- 
ing that  a  mortgage  of  personal  prcq;>at3it 
must  be  signed  by  the  mortgagor  In  the  pres- 
ence of  two  persons,  who  must  sign  aa  wit- 
nesses thereto.  Is  met  by  the  words,  "In  tiie 
presence  When  a  statute  makes  It  in- 
cumbent that  the  execution  of  an  Instrum^t 
should  be  executed  In  ^e  presoioe  ot  two- 
persons  as  witnesses,  bat  prescrlbei  no  pre- 
dse  form  of  words  to  be  used  In  the  certifi- 
cate. It  Is  sufficient  If  the  words  used  have- 
the  same  meaning,  and  are  In  substance  the 
same,  as  was  Intoided  by  the  statute. 

nie  appellant  fnrther  contends  that  the 
burden  of  proof  is  npon  the  respondent  to 
prove  that  the  sale  of  the  wheat  in  question 
to  appellant  was  made  by  the  mortgagor  to 
appellant  without  the  consent  of  the  mort- 
gagee. If  this  proposition  wwe  true  It  would- 
be  requiring  of  him  to  prove  a  negative.  But 
It  Is  not  so.  This  Is  matter  to  be  ^own  by 
appelant  in  Justificatlm  of  the  taking.  Hav- 
ing purchased  property  upon  which  existed  a 
mortgage  Hen,  the  appellant  In  order  to  Jna- 
tlfy  the  purchase,  must  show  that  that  Uen 
had  been  extinguished  or  discharged.  Find- 
ing no  OTor  In  the  ruling  of  the  Qoort  bdow,. 
Its  judgment  must  be  affirmed. 


BOSTWIOK  at  al.  v.  BBNBDIOT,  Sheriff. 
(Supreme  Gonrt  of  South  Dakota.    Dee.  9, 

JuDoiiBiiT— TumoBin  moH  AxoiSBn  Covm-^ 
Boors  or  Libk— AnacBMSHT  or  SHsain. 

1.  A  transcript  of  a  Jad^ment  rendered  lb 
the  circuit  court  of  one  county,  filed  In  the  of- 
fice of  the  clerk  of  the  dreuit  court  of  anotbw- 
coonty,  as  provided  In  section  S104,  Comp. 
Laws,  operates  only  as  a  lien  npon  the  real  es- 
tate of  the  defendant  in  the  county  in  whidi  St 
is  filed. 
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2.1V  flUns  of  audi  tranMript  doM  not 

Mthotice  the  clerk  of  the  couaty  in  which  it  ii 
•0  filed  to  imae  executioi:!  thereon. 

3.  It  seems  that  the  sheriff  of  such  latter 
conntT.  receiTiog  an  execution  abowlng  upon  its 
Cue  that  it  la  so  ianud  upon  a  tnuueript,  but 
treaUng  It  as  a  ralid  execution,  and  couectins 
monej  thereon,  is  eetopped  from  setting  np  socn 
inTallditr  in  a  proceeding  for  his  amercement 
for  ntjimag  to  paj  over  the  moner  so  collected. 

4.  Under  MCtMni  6175,  Gomp.  Laws,  provid- 
lag  that;  after  issue  of  execution  upon  a  Judg- 
ment, any  person  indebted  to  the  Judgment 
debbw  mar  pay  the  amount  of  his  debt  to  the 
sheriff  in  discharge  thereof,  the  right  of  anr 

rtaa  mo  indebted  to  thus  pay  Is  not  affected 
the  fact  that  snch  debt  has  gone  into  Judg- 
ment, or  that  execution  has  issued  thereon, 
npon  which  no  proceedings  have  been  taken. 

5.  Money  so  received  bj  the  sheriff  is  to 
be  treated  him  as  other  money  collected  on 
his  execation. 

6.  Whaterw  mar  be  the  tli^ts  of  the  cred- 
its whew  debt  has  thus  been  paid  to  the  slwrlfl 
to  claim  the  money  so  paid  as  exempt,— as  to 
vliicb,  quaere,— the  sheriff  cannot  be  amerced 
lor  pejing  the  same  orer  to  the  ^aintiff  In  the 
•neanuk.  in  the  absence  of  any  showing  that 
such  creditor  claimed,  or  was  entitled  to  claim, 
MKfa  exemption. 

(SyDaboa  by  the  Court) 

Appeal  from  circnit  oofort,  Orant  cotmty; 
J.  0.  Andrews,  Jv&ge. 

Action  by  John  T.  Bostwit^  and  Lociiu  D 
Bostwick  against  Harr^  J.  Benedict*  sher- 
iff of  Grant  connty.  From  an  order  tm 
Judgment  tar  tfalntiflk,  defendant  appeals. 
Bonraed. 

Tanbman  ft  Potter  and  LltUe  &  Nnnn,  tor 
appellant.  R.  B.  Smlther  and  John  W.  Bell, 
for  respondenta. 

KBT/TjAM,  J.  This  Is  an  appeal  from  an 
ordw  of  the  circuit  conrt  of  Grant  county 
amerdng  appellant,  as  sheriff,  for  nonpay- 
Qwnt  of  moneys  allejced  to  have  been  collect- 
ed him  on  execution.  The  facts  are  un- 
disputed, and  are  as  follows:  In  the  clrcnlt 
eoort  ot  Robwts  county,  respondents  Bost- 
wlck  obtained  a  Judgment  against  one 
Knight,  and  caused  a  transcript  thereof  to 
be  filed  in  the  office  of  the  clerk  of  the  clr- 
CDlt  court  for  Grant  cotmty,  and  thereupcm 
caused  «tecatlon  to  be  issued  by  the  clerk  of 
the  drcnlt  conrt  of  said  Grant  county  to  the 
sheriff  of  such  comity.  That,  prior  to  the 
innance  of  said  execution,  one  Deweee  liad 
obtained  Judgment  In  said  Grant  county  cir- 
CBlt  conrt  against  respondents  Boetwlck. 
That  while  said  first  execution  was  In  the 
hands  of  the  sho-Ifl  as  aforesaid,  and  before 
tlw  same  was  collected,  he  received,  as  such 
iheriff,  for  collection,  an  execution  Issaed 
npon  the  Judgmoit  of  Dewees  against 
the  reqMndents  Bostwick.  While  so  hold- 
ing both  executions,  Enlgfat,  the  defendant 
la  the  first,  piUd  to  tiie  sheriff  the  amount 
due  thereon,  and  directed  him  to  apply  the 
■me  oa  the  Judgment  and  execution  of 
Dewees  against  respondents  Bostwick;  and 
he  did  so,  imying  the  same  over  to  the  plain- 
tur,  Dewees.  Beapondenta  Bostwick  then 
aads  dMnand  tor  tbe  amount  so  reoorered 


from  Knight,  and,  payment  being  refused, 
brought  these  proceedlnga,  under  sectloa 
6167,  Comp.  Laws,  to  amerce  the  sheriff.  In 
the  circuit  conrt  of  Roberts  oonn^.  Upon 
these  facts  the  circuit  court  made  an  order 
requiring  the  sheriff  to  immediately  pay  over 
to  the  plaintiffs  Bostwick,  these  respondenti. 
the  amount  so  received  from  Knight  on  the 
execution  against  htm,  t(«ether  with  10  per 
cent  thereon  as  damages,  and  from  such  or- 
der this  appeal  is  taken. 

Section  6101,  Comp.  Laws,  provides  that 
a  transcript  of  the  original  docket  of  a  Judg- 
ment may  be  taken  from  the  county  in 
which  the  Judgment  was  rendved,  and  filed 
in  the  office  of  the  derk  of  tbe  circuit  conrt 
of  any  other  county,  and  that  it  shall  then 
be  a  lien  up<ni  any  real  estate  of  the  Judg- 
ment debtor  in  said  county,  but  thla  does 
not  authorise  the  clerk  of  such  county  to 
issue  execution  thereon.  Execation  may  be 
issued  to  the  sheriff  of  any  county  where 
the  Judgment  Is  docketed,  (section  6114,)  but 
It  must  be  issued  from  the  county  where  th& 
Judgment  was  rendered.  This  is  the  evident 
plan  of  our  statute  In  some  states  the 
statute  expressly  authorises  an  execution  to 
issue  from  any  county  In  which  a  transcript 
Is  filed,  but  oura  does  not,  and  the  power 
does  not  exist  without  statutory  authority. 
Freem.  Bx'ns,  I  14.  The  object  of  our  stat- 
ute in  allowing  the  filing  of  a  transcript  in 
another  county  is,  as  stated  In  said  section 
6104,  to  make  the  Judgment  a  Hen  up<«i  tbe 
debtor's  real  estate  In  suoh  caantj.  It  con- 
fers no  autbori^  upon  the  clerk  of  snob 
county  to  issue  executlcMi,  and  any  attempt 
to  do  BO  is  unauthorised,  and  the  execution 
is  void.  It  is  so  held  In  states  having  stat- 
utory provisions  similar  to  ours.  See  Sea- 
ton  V.  HamUt<Hi,  10  Iowa,  394;  Fonnan  v. 
DeweU,  36  Iowa,  170;  Shattnck  v.  Cox,  97 
Ind.  242.  In  this  case  the  execution  issued 
by  the  clerk  of  the  Grant  county  circnit 
court  on  the  transcript  from  Boborts  county 
was  void.  It  recited  on  Its  face  that  It  waa 
issued  on  such  trans<3lpt,  and  the  sheriff 
of  Grant  oonnty,  the  appellant  here,  might 
have  declined  to  accept  it  or  operate  under 
It,  but  be  did  not  He  treated  It  as  a 
valid  execution,  and  proceeded  under  it 
Having  done  so,  and  collected  money  upon 
it,  it  Is  very  doubtful  If  he  is  In  position  ta 
assert  and  take  advantage  of  its  Invalidity 
In  this  proceeding.  But,  assuming  that  ho 
is  thus  estopped,  we  tblnk  he  Is  fully  pro- 
tected by  section  6176,  Oomp.  Laws.  That 
section  provides  that,  "after  the  issuing  of 
execation  against  property,  any  person  in- 
debted to  the  Judgment  debtor  may  pay  to 
the  sheriff  the  amount  of  his  debt,  or  so 
much  thereof  as  shall  be  necessary  to  satisfy 
the  execution,  and  the  sher IfTs  receipt  shall 
be  a  sufflcioit  dis<diarge  tor  the  amount  so 
paid."  We  are  unable  to  perceive  why  all 
the  oonditiona  named  in  said  sectloa  to  an- 
thwize  such  payment  did  not  cslat  hera. 
An  execution  had  been  issued  to  the  staertft 
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«B  Hie  JndSBMBt  €f  Dtmw  asalnst  tha  Bait 
wtdu.  Knight  ma  Indebted  to  tbe  Boafe- 
iricks,  sad  paid  tbe  amoimt  ot  muSi  In- 
■d^tedness  to  tbe  afaerlff,  to  be  ap^ed  oo 
tbe  exacatiai  against  tbe  Boetwicka.  This 
Is  «hat  the  statute  says  he  ml^t  do.  Th9 
money  was  not  made  from  Knlfht  by  levy 
and  sale,  bat  was  ToImitarUy  paid  by  him, 
■and  when  so  paid  was  appropriated.  The 
statute  does  not  attempt  to  Umlt  this  rJght  to 
make  payment  to  the  sheriff  to  any  dass 
•of  debtors,  or  to  any  cmdltkm  of  debts. 
It  Is  general  In  Its  inorlatons.  It  msy  be 
made  fay  "ai^^  perant  Indebted  to  the  Jndg> 
ment  debtor."  Tbe  Bostwicks  were  JuAg- 
meat  debtm,  snd  Knigtat  was  Indebted  to 
them.  This  statute  is  not  peculiar  to  this 
state.  In  Mallory  r.  Norton,  31  Barb.  42i, 
it  was  held,  under  such  a  provision,  that 
«  Judgment  debtw,  even  In  a  jndgmait 
fosnded  upcm  a  tor^  mi^t  pay  tbe  amoimt 
■Qt  sneh  judgment  to  tbe  sherllt  to  apply 
dB  an  execution  agalnat  his  Judgment  cred- 
itor. In  Brown  v.  Ay  era,  83  OsL  626,  under 
tbe  same  statutory  proviaion  as  ours,  tbe 
li^t  ot  a  Jndffnent  debtor  to  pay  tbe  amoont 
of  the  Judgment  against  him  on  an  exe- 
cution in  the  bands  of  fha  sheriff  agalnat 
Us  Judgment  creditor  was  taOj  recocnlsed. 
Tbe  payment,  howew.  In  that  case,  waa 
hdd  not  to  rdease  tte  Judgmmt  debtor^ 
oo  the  sole  ground  that  the  Judgment  to 
wbldh  it  was  Intended  to  an>ly  bad  been 
assigned  to  another  before  the  payment  was 
madOb  to  Oat  tbe  Judgment  dti>tar  who 
made  the  payment  was  not  Indebted  to  the 
Judgment  debtor  on  wliose  account  it  waa 
paid,  but  waa  Indebted  to  the  person  to 
whom  the  Judgment  had  beoi  assigned.  As 
before  suggested,  the  statute  is  not  an  un- 
usual one,  and  haa  often  been  before  the 
flonrta,  as  shown  by  many  reported  oases. 
We  otlT  nfer  to  flu  above  to  show  Oat  no 
distinetlon  Is  made  In  its  appUoatlm  be- 
tween Judgment  debtora  and  slm^  contract 
debtors.  "Any  persoo  Indebted"  may  thus 
pay.  We  do  not  see  that  It  could  affect  the 
statutory  rl^t  ftf  KnWit  to  pay,  that  an 
execntlou  bad  been  Issued  on  tbe  Judgment 
against  blm.  Nothing  had  been  done  undra 
it  by  the  sheriff.  When  called  upon  by  tbe 
sheriff  with  the  execution,  be  paid  ttie  amount 
of  the  same,  to  be  applied  on  tbe  execution 
and  Jndgmait  agalnat  the  Bostwtciks.  The 
money  waa  paid  by  Knight,  and  reoelred 
1^  the  sheriff,  with  the  nnderatanding  that 
it  should  be  so  applied.  We  do  not  see  why 
all  the  conditions  of  tlie  statute  which  au- 
tliorlsed  such  payment  were  not  then  exist- 
ing. If  the  money  waa  propeiiy  paid  by 
Knl^t,  and  properly  received  by  the  sber^ 
Iff,  under  said  seotlflii  S176,  what  was  be 
to  do  vritti  it?  The  atatute  nowhere  sug- 
geata  that  It  la  to  be  treated  or  dlspmed 
of  dlffoenfly  from  other  money  collected  on 
eaecutton  by  the  aherlff.  It  la  to  be  paid 
over  to  the  plalnaff  In  the  oecntloo.  See- 
tloD  fil20b  Compw  lAwai 


B  wag  ang08sted  In  aigiiwl  fliat  ttie 
Bostwldai  mli^t  thua  l}e  d^ved  of  tb^ 
exemptions.  Ifo  nuwe  In  this  case  tban  Id 
any  and  every  caae  under  tills  provlalun 
of  the  atatute,  and  surely  the  court  could 
not  refuse  to  reoogntae  the  atatute  because 
it  could  see  that  dlfflciflt  complications  mlj^t 
arise  under  it  It  is  suffldoit  for  this  case^ 
however,  to  say  that  we  can  only  dead  with 
the  record  befOre  us,  and  determhie  the 
rights  of  tlie  parties  vpoa  the  taets  pre- 
suited.  It  may  be  that  tbe  sheriff  assumed 
some  risk  In  paying  this  money  over  to 
Deweea  without  informing  himself  aa  to 
whether  or  not  the  Bostwicks  might  soo- 
cossfully  claim  it  aa  enmpt  Upon  this 
point  we  express  no  oplnimi.  But  ndther 
thia  court  nor  the  court  below  could  assume 
that  It  was  so  exenyit  FMe  t.  Haricness, 
(8.  D.)  02  N.  W.  68L  In  Oie  absence  of  any 
such  erldeooe,— and  this  record  presents 
none,— 4t  does  not  appear  how  respondents 
BoBtwlck  could  have  beoi  damaged  by  tbe 
appUoatloQ  of  this  money  to  the  payment 
of  the  Judgment  against  than.  The  law  thus 
directly  appropriated  their  mouey  to  pay 
tbelr  debt,  Intending  to  STold  tbe  dday,  ex* 
penae,  and  uncolalntr  <it  ft  drcnlQr  of  pro- 
cedure. We  think  tbe  order  of  the  dronlt 
court  amercing  tbe  sheriff  was  wrong,  and 
it  Is  reveraed.  Ail  the  judges  omcntrlni^ 


RBBYES  &  CO.  V.  GORRIGAN  at  sL 
(Sopreme  Court  of  North  Dakota.    Dec  7, 

ComRAOT  or  BaLS— CoMBTKUCTIOir  — AurSRATtOH 
BT  AoaXT— £VIDB3I0B 

1.  Plaintiff,  a  corporation,  was  engued  Id 
the  manofacture  of  fann  macbloery  at  Col  am- 
bus, Ind.,  and  W.  &  B.  were  plalutlErs  agents 
for  the  sale  of  machinery  at  Liabon,  D.  T.  The 
defendants  negotiated  with  plaintiff,  throuKfa 
said  agents,  for  the  purchase  of  a  certain  straw 
stacker,  and  signed  and  delivered  to  such  agents 
a  written  order  directing  that  such  straw  stack- 
er be  forwarded  from  0aintlff*a  place  of  bosl- 
oeas,  and  delivered  to  the  defMidanta,  at  a 
time  stated  In  the  order,  at  Uabon,  D.  T.  The 
terms  of  the  proposed  purchaae,  Inclading  the 
price  and  terms  of  payment,  were  embraced  in 
the  order,  with  other  stlpuuttions,  indoding  a 
warranty  of  the  machine,  coopled  with  a  right 
to  rescind,  and  return  the  machine,  etc.  Pur- 
suant to  snch  order,  and  In  doe  time,  plaintiff- 
forwarded  the  straw  stacker,  and  dellTered  it 
to  the  defendants  at  Lisbon.  In  an  aetlen  for 
the  porchase  price,  defendants  denied  the  pur^ 
chase,  and  set  up  an  alleced  oral  agreement 
with  plaintiff,  through  said  agents,  whereby 
the  defendants  took  possesdoo  of  the  straw 
stacker  on  trial  only,  bat  did  not  purchase  the 
same.  The  trial  court  instructed  the  jury  aa 
follows;  "When  the  machine  eame,  and  before 
Klessrs.  Maddox  &  Corrimn  took  uie  machine, 
they  had  the  power  or  the  option  at  the  time 
to  say  to  these  plaintiffs:  'We  wUt  not  take  the 
macluiie  on  the  terms  of  the  written  order.  We 
hare  concluded  not  to  take  the  machine  on 
those  terms.'  They  Iwd  a  right  to  rectify  th« 
terms  of  that  purchase.  They  had  a  right  to 
refuse  to  take  the  machine  at  all."  Beta,  that 
BQch  instruction  waa  error.  Whether  the  order 
Was  or  was  not  a  cootract  of  sale,  or  whethw 
i«  not  the  title  would  pass  after  tl«  dsUvety  of 
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th«  order  and  ItB  acceptance,  but  bafot«  the  d«- 
fndanta  had  recelred  the  machioe,  U  DOt  m«- 
t«ial,  in  such  a  case.  la  any  view  ot  the 
trsnBactfon,  the  order  was  not  a  nallitr.  Aft- 
er the  plaintiff,  strictly  parsaant  to  the  reqoiro- 
menta  of  the  order,  had  accepted  the  order,  for- 
irarded  the  machine,  and  tendered  It  to  the  de- 
fendants at  Lisbon,  tt  was  incumbent  upon  the 
def«idaQti  to  receive  and  settle  for  the  machine 
in  acconlance  with  the  st^utations  contained  In 
ih*  mder.  Defaidants  eontd  not,  after  a  ten- 
der, arbltrarllT,  and  without  cause,  refuse  to  re- 
ceiTQ  the  machine  under  the  terms  of  the  order, 
witlKHit  Ttohitbig  their  agreement,  and  b^g  Ila- 
ble  in  damacee  therefor. 

2.  The  order  In  question  embodied  the  fol- 
lowinj?  stipulation:  "The  stacker  i6  hereby  pur- 
chased and  sold  snbjeet  to  the  following  war- 
ranty and  agreomeot,  and  no  one  has  authority 
to  add  to  or  abridge  or  change  it  in  any  man- 
ner." Held,  that  defendants,  naving  signed  the 
order  embracing  anch  stipulation,  are  presumed 
to  be  aware  of  tUa  featnre  ot  the  order,  and 
are  bound  to  know  It  and  obaenre  Its  require- 
ments. The  stipnlation  was  lawful,  ana  one 
which  the  parties  had  a  right  to  make,  and,  be- 
ins  nisde,  the  defendants,  while  it  was  In  force, 
«oiild  not  lawfully  eatve  into  mn  onU  amuige- 
ment  with  plaintiff's  agents,  the  terms  ol  which 
were  wholly  inconsistent  with  those  stiiialated 
Sd  the  writing. 

8.  After  an  examination  of  tha  evidence, 
held,  fartliv,  that  the  Terdlct  returned  wu  not 
Jnanfied  by  the  erldence. 
(Syllabns  by  the  Court.) 

Appeal  from  district  court.  Ransom  oonn- 
ty;  W.S.  Lauder,  Judge. 

Acticm  by  Boeves  ft  Oo.,  a  corpcaratton, 
against  William  Gorrlgan  and  Busene  Mad- 
4ox.  Defendants  bad  Judgment,  and.  from 
wi  order  denying  a  new  trial.  i^ntUE  ftp- 
peals.  BeTeraed. 

L.  W.  QammoilB  and  Steele  ft  Bees,  for 
peBant  Bonrke  ft  Allen,  for  respondents. 

WALLIN,  J.  This  action  Is  brought  to  re- 
cover $200  and  Interest  as  the  alleged  pur- 
chase i^lce  of  an  Implement  called  a  "Beeves 
Patent  Straw  Stacker,"  whlcb  the  complaint 
charges  was  sold  by  the  plaintiff,  a  corpora* 
tlon.  to  defendants,  at  Usbon,  D.  T..  on  Sep- 
tember 21,  1S88.  for  tbe  agreed  price  of  $200, 
to  be  paid  In  Installments  of  $100  each,  In 
Kovember,  18SS,  and  In  November,  1889.  De- 
fendant Maddoz,  tbe  partner  of  Ck)rrlffan, 
was  not  served  with  tbe  sommons.  and  nev- 
er appeared  in  tbe  acticm.  Defendant  Cor- 
rlgan  Answered  the  complaint  separately, 
and  denied  that  tbe  defendants,  either  joint- 
ly or  severally,  or  In  any  manner,  ever 
bought  the  straw  stacker  of  the  plaintiff, 
and  further  answered.  In  substance,  as  fol- 
lows: That  at  tbe  time  stated  in  the  com- 
plaint the  defendants,  who  were  partners  In 
«,  threshing  outfit,  were  Induced  by  the  plain- 
tUf,  through  its  agents  at  Lisbon,  D.  T.,  to 
take  tbe  straw  stacker  In  question  on  trial, 
and  defendants  did  take  the  same  for  trial 
only;  that  the  agreement  was  that  these  de- 
fendants should  try  tbe  stacker,  and  if  It 
sbonld  do  good  work,  and  give  them  full  and 
entire  satisfaction,  that  the  defendants  might 
then,  at  their  own  cation,  purchase  the  stack- 
«r«  cr  not,  bnt.  If  they  chose  t»  purchase  It. 
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ttuit  it  could  then  be  pnr chased  at  tbe  price 
stated  In  the  complaint;  that  defendants 
tried  tbe  stacker,  and  found  it  detective,  and 
that  It  did  not  do  good  work,  nor  satisfac- 
tory work;  and  that  defendants  never  did 
purchase  the  same.  A  jmy  trial  was  had, 
resulting  in  a  verdict  for  defendants.  A 
statement  of  the  case,  embracing  tbe  excep- 
tions and  all  of  the  evidence,  was  settled, 
and  a  motion  for  a  new  trial  was  made,  on 
the  grotmd  of  alleged  errors  of  law  occurring 
at  the  trial,  and  for  alleged  Insuffideucy  of 
the  evidence  to  Jtutl^  tho  verdict  The  mo- 
tion was  denied. 

There  is  no  substantial  ocmfllct  In  the  evi- 
dence. The  following  facts  are  cmiceded: 
That,  In  the  year  1888,  plaintiff  was  engaged 
in  the  sale  of  agricultural  implements  at 
Columbus,  Ittd.,  and  was  then  selling  the 
Reeves  pat^t  straw  stacker.  That,  at  the 
same  time,  plaintiff  was  represented  at  Lis- 
bon, D.  T.,  by  the  firm  of  Worden  ft  Ride- 
ford,  which  firm  was  then  In  tbe  macbtne 
bnslncsa  at  Lisbon,  and  wwe  plaintiff's  local 
agents  there  for  the  sale  of  the  straw  stack- 
OT.  That  at  the  solicitation  of  plaintiff's  said 
agents  the  defendants  signed  in  their  firm 
name,  and  delivered  to  plaintiffs  said  agents, 
an  order  for  a  Reeves  straw  stacker,  which 
order  was  in  the  following  words  and  fig- 
ures: "Dated  at  Lisbon,  D.  T.,  July  ITtb, 
laSS.  W.  E.  Worden:  You  will  please  de- 
liver to  me  at  Lisbon,  D.  T.,  on  or  about  the 
Ist  day  of  August,  1888,  new  Reeves  patent 
straw  stacker,  all  complete;  said  stacker  to 
be  of  the  OTdlnary  width  and  length,  and  is 
Intended  to  be  attached  to  a  Buffalo  Pitts 
separator,  bnilt  In  1885.  Where,  In  consid- 
eration thereof.  I,  or  we,  agree  to  receive  the 
same,  pay  tbe  freight  and  charges  from  Co- 
Ivmbas,  Ind.,  and  at  the  same  time  settle  for 
said  stacker  in  cash  and  notes,  in  tbe  sum  of 
two  hundred  dollars,  as  follows:   Cash  In 

hand,   ;  note  due  November  Ist,  1888, 

for  $100.00;  note  dne  November  1st,  1889. 

for  $100.00;  note  due    Ist,  1SS-,  for 

$  ■        Notes  to  be  made  payable  to  the 

order  of   1  and  their  blanks  shall  be 

used,  and  bear  the  highest  rate  of  legal  in- 
terest from  date  until  paid.  Said  notes  to 
be  accompanied  by  a  mortgage  on  additional 
property.  If  required,  or  other  approved  se- 
curity. This  stacker  is  hereby  purchased 
and  sold  subject  to  the  following  warranty 
and  agreement,  and  no  one  has  any  author- 
ity to  add  to,  abridge,  or  change  It  In  any 
other  manner:  That  It  Is  well  made,  of 
good  materials,  and  with  proper  manage- 
ment it  Is  capable  of  doing  first-class  work; 
that  the  purchaser  shall  have  one  day  to  give 
It  a  fair  trial,  and.  If  It  should  not  work  w^I, 
written  or  personal  notice,  stating  wherein 
It  falls,  Is  to  be  given  to  the  agent  from 
whom  It  Is  received,  and  reasonable  time  al- 
lowed to  get  to  It,  and  remedy  defects,  If 
any,  (the  purchaser  rendering  necessary  and 
friendly  assistance,)  when,  If  It  cannot  be 
made  to  do  good  wwk,  a  reasonable  time 
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■ball  be  allowed  to  get  a  man  from  the 
house;  and.  If  the  stacker  cannot  be  made  to 
do  good  work  then.  It  shall  be  returned  to 
the  place  whwe  received,  and  a  new  atackor 
glTen  tn  its  place,  which  shall  fill  the  war- 
ranty, or  the  notes  and  money  will  be  re- 
funded; which,  when  done,  shall  be  the  set- 
tlement of  the  whole  transaction.  Gontln- 
aed  use  of  the  stacker  for  more  than  one  day 
shall  be  evidence  that  the  warrant7  Is  ful- 
filled. Order  taken  by  Worden  &  Rtckford. 
P.  O.,  Lisbon,  D.  T.  Gorrlgan  ft  Maddox." 
Pursuant  to  said  order,  the  plalntllf.  In  due 
time,  forwarded  a  Reevee  straw  stacker  to 
their  said  agents  at  Lisbon,  and  the  l&ttet 
delivered  the  same  to  the  defendants  at  Lis- 
bon, and  defendants  removed  the  same,  and 
operated  It  at  least  one  season,  1.  a  tn  1888, 
and  a  part  of  the  next  season.  The  straw 
stackM-  has  never  been  returned,  and  at  the 
lime  of  the  trial,  which  occurred  In  Decem- 
ber, 1891,  It  was  in  defendants'  possession. 
At  the  time  of  the  deliverr  of  the  stacker, 
two  promissory  notes  were  executed  and  de- 
livered to  Worden  ft  Rlckford,  payable  to 
the  plaintiflT's  orAer,  for  the  sums  stated  In 
the  order,  and  by  their  terms  the  notes  fell 
dne  at  the  times  mentloiied  In  the  ordo*.  A 
chattel  m<»-tgage  was  also  given  to  secure 
the  notes.  The  notes  and  mortgage  were 
signed  by  the  defendant  Oorrigan  only,  and 
for  some  reason,  not  explained  In  the  record, 
were  not  signed  by  defendant  Maddox.  The 
action  Is  not  upon  the  notes,  but  they  and 
the  mortgage  were  put  In  evidence,  without 
objection,  as  tending  to  support  the  plaln- 
tlfTs  allegatlm  ot  a  sale  and  dellv^  of  the 
stacker  to  the  defendants  aa  aUeged  In  the 
complaint 

In  support  of  Its  complaint,  the  plaintiff 
put  in  evidence  the  deposition  of  W.  E. 
Worden,  who,  after  stating  that  he  resided 
at  Lisbon  at  the  time  In  question,  testified 
as  follows:  "Q.  State  whether  you  had,  dur^ 
Ing  the  summer  of  1888,  any  business  trans- 
actions with  the  defendants,  Corrigan  &  Mad- 
dox. A.  I  did.  Q.  State  whether  you  had 
such  &  transaction  with  reference  to  what 
is  called  the  'New  Reeves  Patent  Straw 
Stacker.'  A.  I  did.  Q.  What  relation  at 
that  time,  and  In  tlut  transaction,  did  you 
bear  to  Reeves  ft  Co.,  the  plaintiff  In  this 
action?  A.  I  was  agent  toe  them.  Q.  For 
the  sale  of  th^  manufactures  at  that  placef 
A.  Yes,  sir.  Q.  What  transactkm  did  yoo 
hare  with  defenduts,  Coirtgan  ft  Madd<a? 
A.  I  sold  them  a  machine.  Q.  What  ma^ 
chine?  A.  I  sold  tbem  a  Beeves  stadcer.  Q. 
Known  ai  tin  'Beeves  ^tent  Straw  Stadk* 
err  A.  Known  as  'Reeves  Stacker.*  Q. 
State  whetho-  or  not  you  bad  a  wrltt^  or- 
der from  the  defmdants  for  the  purcbaae 
of  such  a  stadcer.  A.  I  did.  [Here  the  wder 
above  set  out  waa  put  In  evidence  without 
objection.]  Q.  State  whether  or  not,  upon 
this  written  order.  Exhibit  A,  you  ddlvered 
to  the  defendants  the  machine  In  question. 
A.  I  did.  Q.  State  whether  or  not  yon  sold 


this  machine  to  the  defendants,  or  whether 
the  machine  was  to  be  tried  by  them,  and 
purchased  by  them,  at  their  option,  after 
trial.  A.  I  sold  tbem  the  machine,  guaran- 
tied material  and  workmanship,  to  be  re- 
turned tn  case  it  did  not  fill  the  guaranty. 
Q.  Did  they  ev»  return  It?  A.  They  never 
tendered  it  bacl^  to  my  knowledge.  They 
never  returned  it  Q.  Was  It  upon  any  other 
condition  than  that  stated  In  the  written  or- 
der. Exhibit  A,  that  you  delivered  the  ma* 
chine  in  question  to  the  defendants?  A.  I 
do  not  remembw  any  other  condition.  Q. 
State  whether  or  not  it  was  In  fulfillment  of 
this  written  order  that  you  so  delivered  the 
machine  to  them.   A.  Certainly." 

In  support  of  the  defense,  the  defendant 
0(»Tigan  testified  as  follows:  "Q.  I  will  ask 
you  to  state  jost  what  that  transaction  was. 
A.  Mr.  Worden  Insisted  on  me^  quite  a  whlle^ 
to  buy  a  Reeves  staffer  to  attach  to  my 
threshing  outfit  I  gave  him  an  orier,  after 
quite  a  while,  and  a  short  time  attee  I  took 
a  straw  stacker  out  Mr.  Worden  came  out 
The  day  he  came  out  we  did  not  thresh  any 
of  any  account  Our  engine  did  not  work 
right  So  we  did  not  give  the  machine  a 
trial,  and  he  promised  to  come  back.  He 
came  back  once,  and  did  some  little  fixing 
about  It— showed  me  some  points.  Q.  What 
led  up  to  your  taking  the  straw  stacker? 
What  was  the  unda*8tanding?  Say  whether 
yon  bought  it  outright  what  you  wwe  ta 
do  with  it— take  it  oat  and  try  it?  By  the 
Court:  Just  state  the  transaction  had  be- 
tween you  and  Mr.  Worden  at  the  time  yoa 
took  the  straw  stacker  out  or  the  mbstance 
of  It  A.  Well,  at  the  time  he  came  oat  to 
try  the  stacker,  and  put  her  In  running  m- 
der—  At  the  time  the  machine  did  not  work 
right  and  he  promised  to  come  back,  and 
get  h^  rigged  out  and  In  running  order.  My 
recollection  of  the  conversation  is  that  I  was 
to  take  it  out  and  try  it  and  If  she  proved  to 
do  good  wOTlt^to  carry  the  straw  off  oar 
separator,— and  to  he  made  of  good  material, 
I  was  to  keep  her.  If  not  I  to  retom 
her.  This  waa  somewhere  near  the  1st  of 
September.  I  took  the  straw  stacks  oat. 
It  did  not  work  very  good  the  first  day.  Mr. 
Worden  was  there  whm  It  started. .  Q.  Did 
he  make  it  wmk  good  before  be  went  away? 
A.  Na  We  run  hw  for  awhile.'*  On  cross- 
examination,  Coxrlgan'a  testimony  as  to  tak- 
ing possession  of  the  madilne  Is  aa  follows: 
"It  waa  about  the  lat  of  September  tbat  I 
got  the  stacks.  I  signed  the  written  order 
for  it  some  Uttle  lime  before  that  I  don't 
know  exactly  how  many  days  I  used  the 
stacker  that  ftlL  Threshed  some  jobs  with 
it  I  used  It  some  the  next  fiUl.  Threshed 
Bi»n«  Jobs  with  It  One  Job  we  did  not  fin- 
ish. I  know.  Started  <m  that  ud  i^e  col- 
lapsedt-^iad  a  brrak  np.  I  never  took  the 
machine  baclc,  but  ottered  to  take  It  badt 
somewhere  about  the  10th  w  ISth  of 
tember,  I  think.  I  don't  think  tbat  I  took 
the  machine  out   Had  some  talk  with  Mr« 
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iVorden  in  regard  to  tbe  machine  being  de- 
Urered.  He  did  not  me  to  pay  for  It 
In  advance.  Q.  Did  be  aak  70a  to  glre  some 
aotes  in  aettlement?  A.  Yes,  I  signed  some 
notes.  I  did  It  on  condltltm  that  he  was  to 
make  ereaything  wwk  right"  Oorrlgan  for- 
ther  testified  as  follows:  "Q.  What  agree- 
ment had  70a  with  Mr.  Worden  to  keep  It 
over  the  next  season?  A.  The  agreement 
was  to  ke^  it  over,  and  he  was  to  put  It 
into  good  running  order  the  next  year.  In 
the  condition  the  machine  was  at  the  time  I 
got  it,  It  was  not  worth  anything  to  me,  and 
now  lays  about  six  miles  out  here.  I  of- 
fered to  return  the  machine,  but  did  not  re- 
turn It  because  Mr.  Worden  induced  me  to 
keep  It  Q.  For  what  reason?  How  did  he 
Induce  yon  to  ke^  It?  A.  He  always  claim- 
ed that  he  could  make  it  wor*,  and  that  It 
would  w<»rk."  In  1889,  Corrigan  sold  his  In- 
terest in  the  threshing  outfit  to  his  partner, 
Maddox;  and.  with  respect  to  the  stacker, 
G<HTigan  testified:  "Q.  Then  any  Interest 
that  yon  had  w  might  have  in  the  straw 
stacks  was  transferred  to  Bladdox  at  the 
time  the  machine  was  transferred,  as  I  un- 
derstand it?  A.  Yes.  Q.  And,  If  Mr.  Mad- 
dox was  satisfied  with  the  straw  stacks*,  he 
was  to  pay  tot  It?  A.  Pay  for  It  If  It  woric- 
ed,— do  good  WOTk."  Thomas  Qllbertson  tes- 
tified as  to  the  drcnmstancM  attending  the 
dellTcrr  of  the  stadEer  as  fidlowa:  "Q.  I 
Will  ask  yon  if  yon  heard  tlie  oonrmation 
between  Mr.  Corrigan  and  Worden  at  the 
time?  A.  Fart  of  It  yes.  Q.  State  what 
Oiat  conmsatlon  waal  A.  Well,  Mr.  Oozri- 
gan  was  In  taror  at  tfiat  time  to  take  the 
•ta<dE«,  as  I  beard,  and.  It  the  atadksr  didn't 
wock,  needn't  kec^  It  and  Maddox  was  In 
with  him;  and  finally  Mr.  Worden  talked 
him  Into  taking  the  staler,  pnnrlding;  If  It 
-if  tbe  abxv  stacker-dldnt  satisfactorily 
work,  that  the  stacker  could  be  returned. 
That  la  as  near  aa  I  can  remember.  Mr. 
Warden  was  coaxing  these  beys  to  take  the 
stacktf  oat;  and  he  says,  'If  It  Is  not  satla- 
factor  700  iieed  not  keep  the  stacker,  but 
we  will  see  that  the  stacker  works  satisfac- 
tory.* "  Cmigan  was  recalled,  and  testified 
that  tbe  understanding  was  that  If  they  took 
the  machine  they  w»e  to  pay  $200  for  it 
accOTding  to  the  agreement 

The  court  Instmcted  the  jury  at  length 
upon  the  issues  In  tbe  case,  and,  among  other 
things,  charged  the  jury  as  follows:  "Messrs. 
Corrigan  &  Maddox  signed  an  order,  and  de- 
llrered  It  to  Mr.  Worden,  the  agent  for  the 
plaintlfta,  for  this  machine,— for  the  pur- 
chase of  this  machine,  when  It  came.  That 
Is  not  the  contract  of  sale. .  That  is  a  cus- 
tomary contract  called.  In  lieu  of  a  better 
name,  a  'contract  for  a  sale  in  the  future.' 
Tbe  title  does  not  pass.  The  machine  is  not 
delirered  at  the  time  the  order  Is  signed, 
and  it*  Is  simply  a  contract  top  the  sale  of 
properQr  In  the  fatora  Wboi  the  machine 
came^  and  befwe  Mr.  Maddox  and  Mr.  Cor^ 


rlgan  took  the  machine,  they  had  tbe  poww 
or  the  option,  at  the  time,  to  say  to  these 
plalntiflte:  'We  will  not  take  the  machine  on 
the  terms  of  the  written  order.  We  have 
concluded  not  to  take  the  machine  on  thoee 
terms.'  They  bad  a  right  to  rectus  the  terms 
of  that  purchase.  They  had  the  right  to  re- 
fuse to  take  the  machine  at  all.  If  you 
shall  find  that  there  was  such  a  revocation 
of  the  terms  of  that  order  befwe  the  pn^^- 
erty  was  dellrared,  then,  so  for  as  the  writ- 
ten order  was  changed,  It  will  be  super- 
seded by  the  oral  contract  between  the  par- 
ties at  the  time  this  property  was  deliver- 
ed to  Corrigan  &  Ihbddox."  It  Is  unnecesary 
to  quote  tbe  whole  charge.  We  need  only 
cttete  that  tbe  court  submitted  the  question 
to  the  Jury,  upon  the  evidence,  whether,  as 
a  matter  of  fact  the  stacker  was  delivered 
to  the  d^endante  under  the  terms  of  the 
written  order  signed  by  them,  or  whether 
that  order  was  set  aside  or  materially  modi- 
fied by  tbe  defendante  by  a  new  oral  ar- 
rangement made  at  tbe  time  of  the  d^very 
between  the  defendante  and  plalntHTs  agents 
at  Lisbon.  This  question  la  submitted  as 
the  pivotal  question  in  the  case.  Tbe  court 
further  Instructed  the  Jury:  "As  to  whether 
the  machine  worked  or  did  not  work  Is  not 
material.  In  the  view  the  court  takes  of  this 
case.  The  simple  question  here  Is,  did 
Messrs.  Corrigan  &  Maddox  buy  the  machine 
at  the  time  they  to(A  It  out?  Did  th^buylt 
with  a  warranty,  or  did  th^  take  it  on  trial? 
If  these  defendante  bou^t  the  machine  with 
a  warranty,  they  had  a  right  to  rescind  the 
contract  and  return  the  machine,  but  It  Is  not 
contended  here  that  the  defendante  ever  re- 
scinded the  contract  That  Is  not  claimed 
by  the  defendante  In  this  suit" 

There  are  sevwal  asslgnmente  of  mar, 
but  those  chlefiy  relied  upon  In  this  court 
are  as  follows:  "(1)  Hut  the  court  erred  In 
refusing  to  direct  a  verdict  for  the  plaintiff. 
(2)  The  evidence  Is  Insufficient  to  Justify  the 
verdict  (8)  To  the  following  instructions 
^ven  to  the  jury,  to  which  an  exception  was 
saved:  'When  the  machine  came,  and  before 
Mr.  Maddox  and  Mr.  Corrigan  took  the  ma- 
chine, they  bad  the  power  or  the  option  at 
the  time  to  say  to  these  plalntUfs:  "We  will 
not  take  tbe  machine  on  the  terms  of  the 
written  order.  We  have  concluded  not  to 
take  the  machine  on  those  terms."  They 
bad  the  right  to  rectify  the  terms  of  that 
purchase.  They  had  a  r^t  to  refnse  to 
take  tbe  machine  at  all.' " 

We  are  clear  that  all  of  the  asslgnmente 
of  error  are  valid,  and  must  be  sustained. 
As  we  view  tbe  case  upon  the  record,  the 
entire  charge  of  tbe  court  to  the  Jury,  In  so 
far  as  It  related  to  the  material  facte  and 
issues,  proceeded  upon  a  mlaconceptlon  of 
the  law,  as  applicable  to  the  conceded  facta. 
We  think  it  will  be  unnecessarx  iu  thia  court 
and  was  unnecessary  In  the  court  below,  to 
oondder  whetho*  tbe  order  for  the  machine, 
at  tbe  time  it  was  signed  and  dellvwad  by 
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the  deCendants  to  the  plalntliTa  agwitw,  op- 
enued  as  an  alwolate  sol^  <a  -whetba  or 
Dot  the  title  then  passed  to  the  defendants. 
The  real  case  before  the  trial  court  was  this: 
The  order  had  been  ezecated  and  ddlTered. 
It  emtffaced  eirery  elemrat  ewentlal  to  a 
proposal  to  parchase  the  machine,  Including 
a  descrlptifHi  ct  tiie  machine,  the  time  and 
place  whoi  and  wheve  it  was  to  be  deUver- 
ed  to  the  defMidants,  the  nun  to  be  paid 
toe  the  niachlne,  indnding  the  twma  of  crefr 
It;  alBOk  an  agreonent  to  pay  freight  charges 
from  OohuQbns,  Ind.,  to  Lisbon,  and  an  ex- 
press agreemmt  to  receive  and  settle  tor  the 
machine  In  cash  and  notes,  as  spedfled  in 
the  order.  The  plaintiff,  relying  upon  the 
legal  validity  of  the  order,  bad  complied  with 
the  requirements  thcs^of  to  be  potformed  by 
the  plaintiff,  and  had  forwarded  the  machine 
to  Lisbon,  and  by  Its  agents  there  liad  re- 
qoested  the  d^endants  to  take  it  awiv,  and 
settle  for  the  same^  Upon  this  state  of  facts. 
It  was  qnlte  immaterial  whether.  In  strlctr 
naiB,  the  fltle  to  the  nuudilne  passed,  or  did 
not  pass,  at  any  time  before  defendants  took 
possession.  The  material  Inquiry  at  this 
ptAat  was  and  Is  whetlia',  wbai  the  ma» 
chine  was  forwarded  uid  <rftered  to  be  d»- 
livered  by  plaintiff's  ag«nts  to  the  defend- 
ants, they  were  under  a  legal,  obligation  to 
CMnply  with  the  torms  of  the  odw,  and  ro- 
ceive  the  machine  under  the  wder,  and  Bat- 
tle f(H-  the  same.  The  trial  court  Inatroct' 
the  Jury,  In  effect,  Ibat  the  defendants  wore 
under  no  such  oUigation.  The  court  said: 
"Whoi  tbe  maditne  came,  and  befiwe  Mr. 
Uaddox  and  Mr.  Oorrlgan  took  the  machine, 
tb^  had  the  power,  at  tb^  option,  at  the 
ttmc.  to  say  to  these  pimntifb:  'We  niSL 
not  take  the  machine  on  the  terms  of  tho 
written  order.  We  have  oondoded  not  to 
take  tbe  msfihlne  on  tfaoae  termaf  They  had 
tbe  right  to  rectus  the  terms  of  their  pur- 
diase.  Thegr  bad  tbe  right  to  refuse  to  take 
the  machine  at  aD."  No  reason  was  offered 
1^  the  learned  trisl  conrt  In  siytport  of  Its 
Tiews,  ss  above  expressed,  upon  this  feature 
of  the  case;  and,  from  onr  point  of  tIow, 
no  legal  reason  and  no  authority  can  be 
found  in  support  of  the  instroctlon  last 
quoted.  It  is.  In  onr  t^nlon,  fondamentally 
tmsonnd  to  assert  that  a  valid  agreement, 
which  is  not  assailed  as  being  made  fraudu- 
lently, or  imdsr  a  mistake  of  fact,  <nr  under 
dnresa,  is  not  binding  upon  the  parties  to 
it  simply  and  aoUiy  becuise  one  of  the  par- 
ties may  elect,  without  cause,  to  repudiate  it 
after  it  has  been  relied  npcm  and  performed 
by  the  other  party.  The  claim  la  not  made 
that,  before  or  at  the  time  the  defendants 
took  away  the  machine  tbey  found  any  fault 
with  Its  constmetion,  or  i^reiteoded  that  Uie 
plidnttff  had  not  fnUy  performed  its  part 
tbe  agreement  in  manner  and  form  as 
stipulated  in  the  order.  Let  it  be  conceded, 
for  •igomcairB  aake^  that  tbo  title  did  not 
pass  In  advaDce  of  an  actual  dslirery  of 
ttw  t»  tba  flsffsBdants;  and  tba 


fact  win  remain  that  the  defendants, 
their  ddiberate  agreement,  were  bound  to 
receive  and  settle  for  the  5ihiaMfw%  when 
it  was  ofCered  to  them,  "nils  agreement  oould 
not  lawfully,  and  with  Impnnity,  be  Tioiated 
by  tbe  drfendants;  and.  If  they  had  actually 
refused  to  accept  tbe  machine  imder  the 
contracV-whlch,  so  fht  as  appears^  they  did 
not  d<v-th^  would,  beyond  a  peradvMitnre, 
have  been  UaUa  in  damages  for  tbdr  breacb 
of  contract 

There  is  anoQier  oilslQctint  to  tbe  above  tUr 
BtmctlcHui,  as  given  to  the  jury,  wbidi,  as 
we  view  it,  is  eqnaUy  fhtal  to  tho  verdict: 
In  Its  charge,  the  trial  oonrt  oveEiooked-«t 
least,  did  not  comment  on— the  foUowlng 
dense  at  the  writing  signed  1^  Ibe  defend- 
ants: "This  stackw  is  pnrcbased  and  sold 
snbject  to  the  following  warranty  and  agree- 
ment, and  no  oaie  has  any  authority  to  add 
to  OS  alvidge  or  change  It  in  any  manner." 
If  tbe  alleged  oral  agreonoit  was  made  at 
an.  It  was  made  by  and  between  the  defoid- 
ants  and  the  agents  of  the  plaintiff,  who  were 
fwbidden  by  the  terms  e£  the  writing  from 
making  the  change;  and  such  pnAlbltlon  was 
brought  home  to  tbe  defendants  knowledge 
in  the  very  writing  which  they  bi^  signed, 
and  upon  which  plaintiff  had  aotad.  The 
court,  by  its  instruction  to  the  Jury,  must 
have  assomed  that  Ihe  Inbibltray  danse  In 
the  agreement  was  a  m&e  nullity.  Sen, 
also,  the  court  below  advanced  no  reason  for 
this  view  of  tbe  matter,  and  we  are  confldeat 
that  no  good  reason  can  be  given.  We  think 
the  rcstricU<m  upon  tiie  power  of  plainUS*s 
agents  to  alter,  diange,  or  alaldge  a  written 
contract,  when  onoe  deliberately  made  with 
tbe  plaintiff,  Is  not  only  a  reasonable  rratrlc- 
U<Hi,  but  Is  also  a  perfectly  legal  one,  and 
win  bind  aU  persMis  dealing  with  plalnttlTs 
agents,  and  having  knowledge  ctf  the  restric- 
tion, rabey  v.  Madilne  Oo^  (N.  D.)  65  N.  W. 
680.  No  daim  Is  made  that  xOaUttiff  ever 
waived  ttie  restriction. 

The  views  already  expressed  wiU  neoesid- 
tate  a  reversal  of  the  order  appealed  from, 
but  we  may  add  to  wbat  has  been  stdd  stlli 
another— and,  we  think,  equally  fatal— objec- 
tion to  the  verdict  We  tiUnk  the  evidence. 
aU  of  which  Is  certified  np,  does  not  Justify 
the  verdict  Tbe  Jury,  by  ttidr  verdict  have 
said,  in  effect  that  13ie  written  terms  of  the 
agreemmt  as  stated  in  the  order,  were  set 
aiAde;  and  a  new  and  dtfl^roit  agreement 
as  to  tiie  twms  of  the  ddlvery  of  the  mn- 
clilne  was  made  by  parol,  at  the  time  when 
defendants  took  tbe  madiine  away  trmn  Ua- 
btm.  A  careful  and  r^eated  perusal  of  tbe 
evidence  fomid  in  the  record  has  served  to 
cmvihce  u  that  the  testtmony  in  the  case 
signally  falls  and  comes  short  of  eatabUsh- 
Ing  any  such  new  and  oral  arrang«nent  In 
otiier  wwds,  the  defense  pleaded  In  tiie  an- 
swer Is,  In  our  Judgment  wltiiont  Bup|>ort  In 
ttie  STideDce.  Plaintiff's  agent  as  has  beea 
SMB,  testified,  pointedly  and  sqoardy,  that 
]ig  delivered  the  macbtau  to  the  daCendants 
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under  tlie  written  order,  and  In  fnlftllment  <tf 
Its  terms.  This  was  narer  contradicted  by 
testimony.  Defoadants  produced  two  wit- 
nesses, and  only  two,  who  testified  as  to  tbe 
tsik  bad  on  the  occasion  of  the  ddlrery  of 
the  madilne  to  the  defendants.  We  hare  al- 
ready Quoted  from  the  record  what  was  said 
by  the  two  wltnewes.  To  our  mlnda,  It  is 
alxnlflcant  that  their  testimony  discloses 
nothtng  like  an  effort  on  defendants*  part  to 
be  relieved  from  thtir  contract  obllgatlona  as 
embodied  In  the  writing.  It  does  not  appear 
from  the  testimony  that  ^tber  of  them  refus- 
ed to  accept  the  machine  upon  the  terms 
stated  In  the  writing,  nor  does  it  appear  that 
a  request  or  soggeBtion  was  made  at  that 
time,  looking  to  a  desire  on  defendants*  part 
ct  being  released  from  the  terms  of  the  writ- 
tea  agreement  GUbertson  testified:  "Ifr. 
Worden  was  coaxing  these  boys  to  take  the 
stacker,  and  he  says,  'If  It  la  not  satisfactory 
you  need  not  keep  the  stacker,  but  we  will 
see  that  tJie  stacker  works  aatisfactorlly.' " 
Corrlgan  testified  in  substance  to  the  same 
tiling,  and  stated  farther:  "Tes,  I  signed  the 
notes.  I  did  it  on  condition  that  ha  was  to 
make  ererythlng  work  right"  It  would  be 
nnprofltatde  to  r^roduce  the  testimony  at 
greater  length  In  this  connectlML  It  Is  quot- 
ed abore.  We  have  read  It  carefnlly,  and  are 
satisfied  that  It  harmonizes  with  the  terms  of 
the  wrlttCT  agreement,  with  respect  to  re- 
ceiTlng  the  machine,  settling  for  It,  trying  It, 
and  returning  It  If  not  satisfactory,  all  of 
wUdi  details  were  folly  anticipated  and  pro- 
vided tar  In  the  well-goarded  agreement 
which  waa  reduced  to  writing.  The  state- 
nwnt  made  when  the  stacknr  was  delivered, 
that  It  codd  be  returned  If  It  failed  to  do 
Itood  work,  was  In  entire  harmony  with  the 
written  contract,  which  expressly  provided 
tbat  In  such  event  a  new  stacker  would  be 
gfr^  wbich  would  fin  the  warranty,  or  the 
notes  would  be  returned.  Upon  the  testi- 
mony adduced  at  the  trtal,  we  can  find  no 
snpport  for  the  verdict.  In  the  disposition  of 
flie  case,  we  have  had  occasion  to  apply  only 
the  elementary  principles  of  the  law  of  con- 
tracts, and  hence  we  have  not  considered  It 
necessary  to  fortify  our  views  by  the  clta- 
thm  of  numerous  cases.  It  appearing  conclu- 
rtvely  from  the  record  that  the  defendant 
Oorrlgan  haa  no  valid  or  legal  defense  to  the 
^ItttUTs  cause  of  action,  therefore  the  order 
appealed  tnm  must  be  reversed,  and  the 
^strict  court  will  be  directed  to  raiter  judg- 
ment for  the  plaintiff,  as  demanded  In  the 
complaint  AH  omcnr. 


STATE  ex  rel.  STANDI8H.  Attorney  General, 
T.  NOMEAND.  State  Treasurer. 

(Chorama  Oonrt  of  Nofth  Dakota.   Dea  7, 

1893.) 

BuTUTxa— TiTLBs  OF  Acts— BxiTS  Dbpositobiss. 

Chapter  48,  Laws  1898,  entiUed  "An  act 
«RatIng  the  office  of  the  board  of  stats  aadltors 


and  ^tfeseribing  the  daties  thereof,"  and  which 

SroTides  that  said  board  shall  check  up  the 
ooka  of  the  state  treasurer  at  Interrala,  and 
ascertain  the  fonda  oa  hand,  and  ahall.  with 
Uie  governor,  de^gnate  certain  depositories  for 
such  fanda.  and  ahall,  with  the  governor,  ap- 
prove the  bonds  of  auch  depoaitoriea.  and  which 
requires  the  treasurer  to  deposit  the  state  funds 
1b  auch  designated  depoaltories,  and  requires 
audi  depositoiies  to  pay  intwest  thereon,  and 
relieves  the  said  treasurer  and  his  bon&meu 
from  liability  for  money  so  deposited,  hdd  void, 
as  a  violation  of  section  Si  of  ttie  state  coosti- 
tution.  because  tlie  subject  of  the  act  is  not  ex- 
pressed in  the  tltlSk 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  Burial^  ooii&- 
ty;  W.  H.  Winchester,  Judge. 

Aotion  by  the  state  of  North  JDakota,  at 
the  relation  of  William  H.  Standiah,  attor^ 
ney  general,  against  Knud  J.  Nomland,  state 
treasiver,  for  mandamua.  There  was  jndg> 
ment  for  plalntUt,  and  defoidant  aroB>l>> 
Rereraed. 

Frank  V.  Barnes,  tor  appellattt.  WIDbun 
H.  Standlah,  Atty.  Gen.,  and  J.  B.  Wine- 
man,  fiv  reapondent. 

BABTHOLOBfBW,  a  J.  <niapt«r  48  of 
th9  Sesdon  Laws  of  1806  Is  entftted  "An  act 
creating  the  office  at  the  state  board  of 
auditors  and  prescribing  the  duties  there- 
of." The  flrat  aeetlon  constitutes  the  secre- 
tary of  stat^  the  state  auditor,  and  the  at- 
torney general  niA  state  board  of  audltws, 
and  directs  that  as  such  board  they  tlhaXl 
examine  the  books  and  Touchos  of  the  state 
treasurer,  and  aacatafai  the  kind  and  amount 
of  funds  in  the  treasury,  at  least  twice  In 
each  year,  and  make  report  (tf  their  doings 
In  the  premises  to  the  gOTemor;  and  th^ 
ahall  also  witness  and  attest  1^  tranafieF 
of  hooka,  property,  and  funds  by  an  outgo- 
ing to  an  incoming  treasurer,  and  report  to 
the  goTemcff.  The  second  section  dtrecta 
that  all  funds  belonging  to  tiie  state  shall 
be  deposited  monthly  by  the  state  treasurer 
In  one  or  more  national  or  state  banks  In 
the  state,  such  bank  to  be  designated  by 
Bttcli  board  of  auditors  and  the  governor, 
and  audi  banks  shall  pay  to  the  state  Inter* 
est  <m  tiie  monthly  balances  for  funds  so  de- 
posited at  the  rate  of  not  less  than  S,  or 
more  than  4,  per  cent  per  annum.  Section 
8  provides  what  bond  shall  be  given  by  such 
banks,  and  that  the  same  shall  be  approved 
by  the  governor  and  said  board;  and  sec- 
tion 4  exempts  the  state  treasurer  and  his 
bondsmen  from  liability  for  an,  money  so 
deposited  by  reason  of  the  faUure,  bank- 
ruptcy, or  other  act  of  such  bank.  It  Is  con- 
ceded that  the  board  of  state  auditors,  after 
strict  compliance  with  all  the  provisions  of 
the  statute,  designated  certain  banks  with- 
in the  state  wherein  the  public  funds  should 
be  deposited,  and  so  notified  the  defendant, 
who  Is  state  treastu'er,  and  requested  him  to 
deposit  the  public  funds  accordingly.  The 
treasurer  declined  to  comply  wnh  such  re- 
quest, and  it  Is  sought  In  this  actlim  to  com- 
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.pd  comidlaiice  by  mandannu.  Tba  defend* 
■ant  bases  bis  refosal  i^ton  two  gronnda,— 
the  first  being  tbat  the  act  above  motioned 
was  never  passed  the  leglslatiTe  assembly 
«f  this  state;  and.  second,  that.  If  so  passed, 
the  act  Is  nnconstltntional  and  rold.  The 
trial  court  ruled  both  points  adversely  to  de- 
fendant, and  be  appealed  Uie  case  to  this 
<M>urt. 

We  shall  notice  bnt  one  ground  of  rever- 
sal. The  act  Is  assailed  as  in  violation  of 
section  61  of  our  constitution,  which  reads: 
"No  bill  shall  embrace  more  than  one  sub- 
ject, which  shall  be  expressed  in  Its  title, 
bat  a  bill  which  vlolatee  this  provlalon  shall 
be  invalidated  thereby  only  as  to  so  much 
thereof  as  shall  not  be  so  expressed."  The 
equivalent  of  this  provision  is  found  In  the 
constitution  of  nearly  ev^  state  in  the  Un- 
ion, and  few  provieiona  have  been  often er 
before  the  courts  for  construction.  Original- 
ly, the  provision  was  highly  remedial  in 
character.  Under  the  old  practice  of  unit- 
ing several  subjects  In  the  title  of  one  act, 
or  of  stating  one  subject  and  adding  "and 
for  other  purposes,"  much  vicious  legislation 
found  Its  way  to  the  statute  books.  Legls- 
latOTS,  Interested  In  one  object,  were  forced 
to  support  others  of  which  they  did  not  ap- 
prove in  order  to  secure  &vorable  action  up- 
on their  own  measures,  and  laws  were  pass- 
ed of  which  the  public  had  no  Intimation  un- 
til they  had  gone  beyond  the  stage  when 
petition  or  remonstrance  could  avail.  Tills 
practice  was  efCectoally  struck  down  by  the 
constitutional  provision  above  quoted. 
Sworn  to  support  the  constitution,  legislators 
have  seldom,  If  ever,  wantonly  violated  this 
requirement  When  violated,  it  has  gener- 
ally been  through  inadvertence.  The  courts, 
recognizing  the  character  of  the  evil  sought 
to  be  effaced,  have  been  slow  to  rigidly  ai>- 
ply  the  provision  to  casoi  where  such  evils 
did  not)  and  could  not,  exist,  particularly 
when  the  result  of  such  rigid  application 
of  the  provision  would  be  only  less  mlsctile- 
vons  than  the  evil  it  was  Intended  to  cure. 
An  examination  of  the  cases  will  show  that 
the  author  might  have  used  stronger  lan- 
guage when  he  said,  In  speaking  of  this  pro- 
vision: "There  has  been  a  general  disposi- 
tion to  construe  the  constitutional  provision 
liberally,  rather  than  to  embarrass  legisla- 
tion by  a  constmcUon  whose  stricture  Is 
unnecessary  to  the  accomplishment  of  the 
beneficial  purposes  for  which  It  has  been 
adopted."  Oooley,  Const  Llm.  176;  and 
see  the  line  of  authorities  there  cited.  In 
Mauch  Chunk  v.  McGee.  SI  Pa.  St  433,  It  is 
said  that  "useful  and  honest  legislation 
should  not  be  defeated  by  rigid  adherence  to 
the  letter  of  the  constitution,  or  pretext  to 
be  caught  at  to  avoid  legislation,  when  It 
can  be  fairly  reconciled  with  the  conatitu- 
tion."  Legislation  Is  often  complex.  The 
accomplishment  of  one  purpose  sometimes 
aiecessarUy  Invcdves  the  accomplishment  of 


nnothw  purpose.  Refinement  upon  this  eon- 
stltutloiial  proTlahni,  ud  the  aifivceniMit 
of  A  narrow  oonstmctlon,  would  greatiy  «n- 
barrass  the  legiaiatnre,  and  nullify  a  large 
percentage  <tf  most  beneficial  legislation. 
This  court  should  be  canfol  to  destroy  no 
legislation  sancti<Hied  by  the  lawmakiiis 
branch  ot  the  state  goremment  unless  sneb 
legiBlati<m  toe  a  dear  violation  of  the  otm- 
fltitational  requirement  But  we  have  no 
duty  higher  or  more  sacred  than  Is  the 
duty  to  preserve  In  all  Its  Integrity  ev«T 
provision  in  the  fundamental  law  of  the 
state.  The  provisions  of  our  state  consti- 
tution are,  by  the  terms  of  the  Instmment 
Itself,  declared  to  be  mandatory,— manda- 
tory alike  upon  the  legislature  and  upon  thi^ 
court  If  the  legislature  In  any  act  dis- 
regard the  mandate.  It  Is  the  dnty  of  this 
court  to  nullify  the  act  and  the  fact  that 
the  abortive  IeglBlaU<m  may  be  highly  bene- 
ficial and  salutary  in  Its  nature  can  in  no 
manner  control  ttiat  duty.  Our  constitution- 
al provision  is  clear,  direct  and  positive. 
"No  bill  shall  embrace  more  than  one  sub- 
ject, which  shall  be  expressed  Iii  Its  title." 
Wbat  was  the  subject  of  the  bill  In  this  case? 
In  section  86,  Suth.  St  Const,  It  la  said: 
"It  Is  A  matter  of  some  difficulty,  in  many 
instances,  to  determine  precisely  what  Is  the 
subject  of  an  act  by  reason  of  the  contra- 
riety of  its  provisions  and  the  complexity  of 
its  machinery  and  aims."  The  language  la 
not  Inappropriate  here.  Oenerally  speakSng, 
the  subject  was  the  state  funds;  more  ape- 
clflcally  it  was  the  security  and  augmenta- 
tion of  those  funds;  but  neither  generally 
nor  specifically  Is  the  subject  expressed  In 
the  titie,— "An  act  creating  the  office  of  the 
board  of  state  auditors  and  prescribing  the 
duties  thereof."  Was  the  act  passed  for  the 
purpose  of  creating  that  board?  Was  tbat 
the  subject^the  objec^-of  the  act?  Clear- 
ly not  The  board  was  simply  an  Instru- 
mentality for  the  accomplishment  of  some 
purpose,  bnt  what  purpose  no  human  fore- 
sight could  determine  from  that  title.  Fol- 
lowing that  title,  the  legislature  might  with 
equal  propriety  have  passed  an  act  relating 
to  any  subject  upon  which  the  leglalatore 
could  constitutionally  authorize  a  board  to 
act  We  have  held  that  wb^  the  subject 
of  the  act  was  properly  expressed  In  Its  ti- 
tie, the  act  might  create  the  means  and  in- 
strumentalities required  for  its  own  accom- 
plishment (State  r.  Woodmansee,  1  N.  I>. 
246,  46  N.  W.  970;  State  v.  Haas,  2  N.  I>. 
202,  50  N.  W.  254;}  but  it  has  never  been 
held,  under  this  provision,  that  who'e  the 
titie  announced  only  the  Instmmaitallty,  the 
act  Itself  might  announce  the  subject  upon 
which  the  Instrumentality  was  expected  to 
operate.  Were  we  disposed  to  be  critical, 
we  might  say  the  titie  in  this  case  does  not 
even  say  that  much,  for  It  announced  but 
one  of  several  instrumentalities.  Tbe  action 
of  the  govmior  and  state  treasurer  la  Just 
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u  enentlal  for  the  accomplishment  of  the 
purpose  of  the  act  as  the  action  of  the  board. 
"It  is  required  that  an  act  shall  contain  but 
one  subject,  but  that  that  be  expressed  In 
the  title.  The  title  thus  made  a  part  of  an 
act  most  agree  with  It  by  expressing  Its  sub- 
ject The  title  will  flx  bound*  to  the  pur- 
Tlew»  for  It  cannot  exceed  the  title  subject, 
nor  be  contrary  to  It  •  •  •  It  is  not 
enoosb  that  the  act  embraces  but  a  alns^ 
subject  or  object  and  that  aU  Its  parts  are 
germane.  Tb«  title  most  exinreas  that  sub- 
ject, and  comprehenslT^  mougb  to  Include 
all  of  the  prorUlms  In  the  body  of  the  act** 
Sath.  St  Const  |  87.  A  aSngla  glance  dls- 
coTers  that  the  title  in  this  case  meets  no 
single  reqnirement  there  spedfled.  As  ful- 
ly sustaining  the  text  writer,  see  Astor  t. 
Railroad  Oa,  (N.  Y.)  20  N.  B.  004;  Boom 
Co.  T.  Prince,  M  Minn.  78,  24  N.  W.  361; 
State  T.  Klnsella,  14  Ulnn.  624,  (Oil.  89S;) 
State  T.  Smith,  85  Ulnn.  257,  28  N.  W.  241; 
Brown  T.  State,  79  Oa.  324,  4  B.  B.  861;  State 
T.  Ererage,  33  La.  Ann.  120;  Brooks  t. 
People  (Colo.  Sup.)  24  Pae.  563;  Montgom- 
ery T.,  State,  88  Ala.  141.  7  South.  61;  Igoe 
T.  State,  14  Ind.  23d;  Board  of  Snp'rs  of 
Sanilac  County  t.  Auditor  Oeneral,  63  Mich. 
G59,  36  N.  W.  7M;  Ombha  T.  State,  24 
Ind.  295.  In  eAdh  of  the  foregoing  cases, 
statutes  were  held  unconstitutional,  as  in 
rltdatlon  of  the  proTlston  under  dlscna- 
alon;  but  In  no  <me  of  said  cases,  nor 
In  any  case  to  which  we  have  been  cited 
or  that  we  hare  found,  was  the  violation  of 
tbat  iffOTlslon  so  palpable  as  In  this  case. 
As  IndlTlduals,  we  ux&s  deplore  the  necea- 
•ity  tbat  compels  us  to  nullify  a  atatate 
^tearly  beneficial  to  this  atate,  but  as  a  court 
oar  path  is  plain.  The  judgment  below 
•botild  be  rereraed,  and  the  action  dismissed; 
and  It  Is  80  ordved.  Berersed.  All  concur. 


MARTIN  T.  HAWTHOBN  et  at 
(Sivrame  Court  of  North  Dakota.   Nor.  6| 

189a) 

Iamk  won  Thbbshiho  Geaih  ~  Nortca  —  Aornnt 

FOR  COSTBBSroN— EVIDKNCK, 

When  a  party  claiming  to  have  a  thresh- 
•I's  lien  under  chapter  88,  Laws  1880,  takes 
posse—ion  of  the  nvio,  and  Bells  the  same,  and 
an  action  Is  broa^t  against  him  by  the  owner 
of  the  grain  for  conTertlng  the  same.  It  is  In- 
cumbent npon  the  Bm  claimant  to  diow  at  the 
trial  not  only  that  he  filed  a  Tolfled  account  in 
writing  embodying,  among  other  things,  a  de- 
scription of  the  land  npon  which  the  grain  was 
gTowD,  bat  be  mnat  further  prove  that,  as  a 
matter  of  fact  the  grain  npon  which  the  lien 
Is  claimed  was  grown  upon  the  land  described 
in  the  writing  on  file.  Accordiagly,  htld,  where 
in  such  action  the  defendant  (lien  claimant) 
rested  his  defense  without  offering  any  testl- 
■Dony  tending  to  show  where  the  grain  in  ques- 
tion was  grown,  and  the  pl^tifl  testified  that 
no  grain  was  grown  In  the  year  in  question 
vpon  the  land  described  In  the  statement  filed 
with  the  regiater  of  deeds,  it  was  error  In  the 
trial  coort  to  deny  plalntifTs  motion  to  strike 
out  all  evidence  In  the  case  rdating  to  the  lien. 
(Syllabus  by  the  Cenrt> 


Appeal  fn>m  district  ooort,  StntBinin  eomi* 
ty;  Rod«4ck  Rose,  Judge. 

Action  for  conTerslon  by  Owen  Martin 
against  William  R.  Hawthorn  and  others. 
Defendants  had  judgment  tat  eoat^and  idaln- 
tlfl  appeals.  Reveraed. 

B.  li.  Olagpell,  for  appidlaBt  Ftedru 
Baldwin,  for  respondents. 

WALLIN,  J.  This  action  la  brought  to  re- 
cover the  value  of  a  quantity  of  wheat  owned 
by  the  plalntllf,  which  the  def«ndants  seized 
and  sold  in  attempting  to  foredose  an  alleged 
threshes  Uen  in  favor  of  the  defendant 
Hawthorn.  The  raily  question  presented  np- 
on the  record  Is  whether  or  not  the  allied 
lien  was  ralld  under  chapter  88,  Laws  1889. 
We  think  the  Uen  proceedings  were  fatally 
defective,  and  that  the  judgment  must  there- 
fore be  vev&caeA.  The  statute  under  which 
defendants  attempted  to  justify  their  seizure 
tit  the  grain,  while  incomplete  and  incongro- 
ous  In  many  of  its  provlslona,  yet  imperatively 
require*,  as  we  construe  it  that  the  party 
seeing  to  perfect  a  lien  upon  grain  threshed 
by  him  to  file  with  the  ngUata  ot  deeds  a 
written  and  rerifled  statraient  emtnradng  cer- 
tain features  enumerated  In  the  statute, 
among  which  is  a  description  of  the  land  up- 
on which  the  grain  was  grown.  In  Parker 
T.  Bank,  64  N.  W.  313,  this  court  had  occa- 
sion to  consider  this  feature  of  the  statute, 
and  In  its  opinion  the  ft^wlng  language  was 
used:  'Tet  the  statute  la  peremptory  In  re- 
quiring the  statement  to  «mtaln  a  deact^tira 
of  the  land  on  which  the  grain  was  grown. 
In  order  to  entitle  a  par^  to  the  Uen  glroi 
by  the  stalnte."  We  still  think  that  the 
benefits  of  the  lien  cannot  be  realised  In  any 
case  without  a  substantial  compliance  with 
that  feature  of  the  law  which  posltlTely  re- 
quires the  filing  of  a  atatement  In  the  case 
undtf  conslderaiioo  the  thresher  (Hawthorn) 
filed  a  statement  which  was  regular  on  Its 
face,  and  which  embrsjced  a  descriptiott  of 
certain  land,  via.  W.  ^,  section  28,  town- 
ship 144.  range  66;  and  the  statement  fur- 
ther declared  tbat  the  grain  In  question  was 
grown  upon  such  land.  But  the  filing  o<  a 
statement  regular  upon  its  fact  doee  not 
alone  suffice  to  secure  the  benefits  of  the  Uen 
in  a  contested  case.  It  was  neceeawy  to 
show  at  the  trial  that  the  grain  threshed  was 
in  fact  grown  upon  the  land  described  In  the 
statement  on  file.  The  only  evld«ice  offered 
by  d^endants  to  establish  this  vital  fact 
came  from  the  defendant  Hawthorn,  who 
testified  as  follows:  "T^e  defendant  William 
R.  Hawthorn  testifies  tiiat  he  went  upon 
the  west  half  of  (W.  m  of  section  28,  town- 
ship 144  north,  of  range  65  west  of  5th  P.  M., 
In  Stutsman  county,  N.  D.,  to  thresh,  and 
threshed  the  grain  of  plaintiff  thereon."  This 
evldCTce,  not  being  oontzadicted,  certainly 
showed  that  defendants  threshed  grain  for 
the  plaintiff  upon  the  land  described  In  the 
account  on  file.  The  erld^ce  was,  however, 
wholly  Irr^evant  to  any  Issue  In  the  case. 
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As  a  matter  of  fiiet  there  wu  no  atatemiGsit 
coutaiced  In  the  accotmt  on  file  touching  the 
kicality  or  place  where  the  defendant  did 
the  threshing;  nor  does  the  law  require  any 
statement  In  writing'  to  be  made,  or  any  proof 
made  as  to  the  place  wtiere  the  work  of  the 
threshing  la  perforfned.  This  requirement  of 
the  statute  has  reference  <nily  to  the  tract 
upon  which  the  grain  In  Question  Is  grown. 
The  defendants  harlnc  rested  their  case  up- 
on the  testimony  abore  set  out,  "the  plaintiff 
testlfled  tbat  he  raised  no  grain  on  the  land 
described  daring  the  year  1890,  and  had  no 
grain  threshed  on  such  land  daring  the  year 
1S90."  It  wiU  be  noted  that  the  plalntdtTs 
testimony,  as  above  recited,  1b  In  conflict  to 
tliot  alTen  by  the  d^endant  Hawthorn  as  to 
where  the  threshing  was  done;  but  as  has 
been  seen,  the  place  of  doing  the  work  is 
not  at  all  relevant  to  any  Issue  In  the  case. 
The  testimony  of  the  ^alntut  stands  alone, 
and  Is  not  sought  to  be  retmtted  upon  the 
material  matter  of  where  the  grain  was 
grown.  The  plaintiff  swore  positive  that 
he  "raised  no  grain  oa  the  land  described." 
Plaintiff's  testimony,  standing  alone,  as  It 
does,  con<dn8iTdy  shows  that  the  statement 
made  In  the  account  filed  as  to  the  tract  of 
l&nd  npon  which  the  grain  In  questien  was 
grown  was  erroneous  and  untrue  In  fact;  tn 
other  words,  the  defendant  signally  failea  to 
prove  a  fact  which  Is  eseential  to  be  [Owen 
In  all  cases  arising  under  the  statute.  Both 
sides  iMiving  rested  the  case  npon  this  tes- 
timcdoy,  plaintiff  moved  in  ti»  court  below 
to  strike  out  all  evidence  relating  to  the  lloi 
as  Immaterial  and  incompetent,  "because  no 
grain  was  raised  on  the  land  described  In  the 
lien."  This  motion  was  ovearuled,  and  plain- 
tiff preserved  an  exception  to  the  ruling.  We 
are  dear  that  the  ruling  was  erroneous.  The 
evidence  should  have  been  stricken  out,  and 
the  refusal  to  do  so  was  error  to  plaintiff's 
IHreJndlce.  It  will  be  nnneceesary  to  con- 
sider other  asslgnmoiti  of  errw  found  In  the 
record.  A  new  trial  will  be  ordered.  All 
comenr. 


OHItBBT  V.  ALDEBSON  «t  al. 
(Soprune  Oonrt  of  Wlsconshi.    Nov.  28, 1893.) 

Bau  or  IiAin>— AonoN  bt  Puschases  roa  Moh- 
BT  Had— Pakol  EIvidbiiob. 
DafendaDti  agreed  to  idU  to  plaintiff  two 
government  deacrlptions  of  land  for  $1,000.  No 
mention  was  made  tn  the  contract)  of  the  nnm- 
ber  of  acres  sold,  or  of  any  price  per  acre.  De- 
fMkdants  dellTered  a  deed  to  plaintiff,  which  ex- 
pressed the  consideiBtioo  and  deecrilied  the  land 
as  stated  la  the  contract,  and  plaintiff  paid  the 
ian  stated.  A  surrey  afterwards  made  showed 
that  the  two  tracts  contalnckl  1M.1  acres.  Btid, 
in  an  action  for  money  had  and  received,  that 
plaintiff  could  not  show  by  parol  evidence  that, 
preceding  the  written  contract,  It  was  orally 
agreed  uiat  defendants  were  to  sdl  such  tracts, 
that  they  contained  100  acres*  and  that  plaintiff 
was  to  iiay  $25  per  acre. 

Appral  from  drcolt  conr^  Chant  oonnty; 
George  Olementson,  Judge. 


Action  by  Jc^  H.  Ohlert  against  James 
Alderson  and  others  for  money  had  and  re- 
ceived. From  a  Judgment  entered  on  the 
verdict  of  a  jury  in  favor  of  plaintiff,  defend- 
ants appeal.  Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  PINNEY,  J.: 

This  is  an  action  for  money  had  and  re- 
c^ved,  based  upon  the  following  facts,  in 
substance,  namely:  The  defmdanta  entered 
into  a  written  contract  October  21.  1889,  to 
sell  and  convey  to  the  plaintiff  "the  south 
half  of  southwest  quarter  of  section  36,  town 
B,  range  4^  and  the  north  half  of  northwest 
quarter  of  section  1,  town  5,  range  A,  In 
Grant  county,  Wisconsin,"  for  the  sum  of 
$4,000,  to  be  paid  as  speclfled  in  tb^  contract 
There  was  no  mention  In  the  contract  of  th« 
number  of  acres  sold,  or  of  any  price  per 
acre.  It  simply  mentions.  In  express  terms, 
the  sale  of  the  said  two  govamm^t  descrlp- 
tlfns  of  land  for  $4,000,  without  other  er- 
planatlon  or  qualification.  Subsequently,  the 
$4,000  consideration  having  been  paid,  the 
defendants  executed  and  d^vered  to  Oie 
plaintiff  a  warranty  deed  of  said  tracts.  Tbe 
deed  expresses  a  consideration  of  $4,000,  and 
the  premises  thu«by  conveyed  are  described 
therein  as  follows,  namely:  "The  ft^owlng 
described  real  estate,  rituate  In  Uie  county  of 
Grant  and  state  of  Wisconsin,  to  wit,  the 
south  half  of  the  southwest  quarter  of  sec- 
tion 36,  town  6,  range  4  west;  also,  north 
half  of  northwest  quarter  of  aectlon  1,  town 
5  north,  of  range  4  west"  The  plaMttff  sub- 
sequently had  the  tracts  of  land  thus  describ- 
ed surveyed,  and  ascertained  tor  the  first 
time  that  they  contained  164.1  acres  of  land, 
and  no  more.  He  then  (^med  that  he 
bought  tbeae  tracts  of  land  for  160  acres  itt 
land,  at  $^  per  acre,  and  that  the  defendants 
told  him  at  the  time,  In  substance,  that  there 
were  100  acres  In  the  two  tracts;  and  he 
demanded  that  the  defendants  repay  him 
the  price  of  0.9  acres  at  the  rate  of  $25  per 
acre,  $147.60.  and  brought  tills  acUon  for 
the  recovery  of  that  sum,  with  Intnett 
There  was  no  claim  that  there  was  any 
firaudulent  representation  made  by  the  de- 
fendants as  to  the  quantity  of  lands  included 
In  me  two  tracts,  and  It  appeared  that  be- 
fore making  the  purchase  the  plaintiff  exam- 
ined the  lands,  and  had  an  opportunity  to 
ascertain  the  contents  of  the  tracts.  At  the 
trial  the  court,  against  the  objecUon  of  d» 
fendauts,  permitted  the  plaintiff  to  prodoee 
and  give  parol  evidence  to  the  effect  that;  fax 
the  parol  agreement  which  preceded  the  writ- 
ten contract,  It  was  agreed  and  understood 
that  the  defendants  were  to  sell  and  conTOf 
the  tracts  of  land  in  question,  and  that  they 
contained  160  acres  of  land,  for  which  plain- 
tiff was  to  pay  $28  per  acre,  amounting  Ut 
$4,000.  Evidence  was  given  on  behalf  of 
the  defendants  tending  to  show  that  the  lands 
in  guestlon  wore  sold  by  defendants  for  $4,- 
000;  ^  defendants  did  not  know  what 
QQmper  of  acres  the  tracts  contained  nntU 
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■fin'  tbe  plaintiff  had  them  Bnrreyed,  Imt 
wppowd  that  tbey  contained  160  acres  of 
land;  and  that,  when  the  deed  was  delivered, 
nothing  was  said  as  to  the  number  of  acres 
they  ooatalned.  The  conflict  between  the 
claims  of  tbe  respectlre  parties  was  whether 
the  sale  was  <^  certain  tracts  of  land  snp- 
poeed  to  contain  160  acres  at  a  lump  sum  for 
tbe  tracts,  or  whether  It  was,  on  the  contrary, 
the  sale  of  160  acres  of  land  at  (26  per  acre, 
the  amount  of  the  purdhase  price  to  be  de> 
Lennlned  by  the  number  of  acres  In  the 
tracts.  There  was  no  claim  made  that  any 
fraud  or  mutual  mistake  occurred  In  the 
execntlMi  of  the  contract  of  sale,  or  Uie  exft- 
euticn  and  dellTery  and  acceptance  of  the 
deed,  as  to  the  terms  of  the  sale.  The  courts 
at  tbe  request  of  plalntlfrs  counsel,  Instruct- 
ed the  jury  "that  If  tbe  plaintiff  bought,  and 
tbe  defendants  sold  to  bhn,  a  glr^  number 
of  acres,  at  a  giren  price  per  acre,  and  not  a 
lump  contract  for  a  lump  sum,  and  the  land 
eoDT^ed  by  them  to  him  does  not  ccmtatn  so 
many  acres  as  he  bought  and  they  sold,  and 
he  has  paid  them  for  the  number  of  acres 
bought  by  him,  the  plaintiff  Is  entitled  to  re- 
cover from  tbe  defendants  Hx  dtffn^nce  be- 
tween tbe  munber  of  acres  he  bought  and 
the  number  conreyed  to  him  by  them,  at  the 
agreed  price  per  acre."  The  court  was  re- 
qoested,  on  behalf  of  defendants,  to  instruct 
the  Jtiry,  ta  snbstance,  tbaX  when  a  contract 
la  put  Into  writing  It  extinguishes  any  pre- 
tIous  parol  agreement  between  the  parties  as 
to  the  terms  of  the  contract,  and,  if  there 
Is  no  ambiguity  or  nncertalnty  on  the  taoe  of 
the  writing,  tt  is  binding  upon  the  parties, 
and  cannot  be  varied  or  changed  by  parol 
erldence,  unless  it  appears  that  fraud  was 
Qsed  by  one  party  to  Induce  the  other  to  as- 
sent hereto.  The  court  refused  to  so  In- 
struct the  Jury.  The  plaintiff  had  a  verdict 
for  $1SD,  npon  which  judgment  was  en- 
tered, and  from  which  the  defendants  appeal- 
ed. 

jcbn  D.  WUson  and  Boahn^  &  Watklns, 
Cor  amdlantu  Osrter    Bums,  toe  respond- 

PINNET,  X,  (after  stating  the  facts.)  Tbe 
I^alntiff's  right  to  recover  In  tUs  case  de- 
pends oitlrdy  iQwn  whether,  as  against  tbe 
express  and  unambiguous  terms  of  the  con- 
tract of  salsi  and  tbe  deed  of  ccnTeyance  ex< 
eeoted  to  oaiiT'  It  Into  effect,  be  can  be  al- 
lowed to  shov  parol  evidence  that  tbe 
contiact  was  for  tbe  purchase  and  convey- 
asce  of  160  acres  of  land,  and  not  merely  tbe 
tracts  specifically  described,  and  consequent- 
ly ttaa  quantity  of  land,  only,  which  thess 
traeta  ml^it  contain,  tot  the  price  and  sum  of 
HOOOl  We  cwsider  tbe  law  on  thto  subject 
very  idaln,  and  cannot  understand  how  the 
^alntUFs  recovery  can  be  sust^ned.  By  tbe 
plaiB  and  tinamblgnotis  terms  of  the  writ- 
ten contract,  tbs  plaintiff  purchased  only  the 


tracts  ot  land  In  question,  and  consequenlly 
only  the  quantity  of  land  they  contained,  for 
$4,000.  Neither  the  contract  nor  the  deed 
makes  any  mention  whatever  of  tbe  qvantltr 
of  land.  The  parol  evldaice  admitted  om- 
tradlcted  and  varied  tbe  terms  both  of  the 
contract  and  deed  In  vwy  Inqtortant  re- 
spects, namely.  In  respect  to  tbe  quantity  of 
land  sold,  and  in  respect  to  the  conslderatloa 
which  was  to  be  paid  therefor.  The  evidence 
goes  to  show  that  the  deteodaats  agreed  tD> 
sell,  and  tbe  plaintiff  bought,  not  merdy  tiie 
two  tracts  of  lanf  apedflcally  described  In 
the  contract  and  deed,  but  aa  containing  lOtV 
acres  of  land,  and  to  sbow  that  tbe  price  and 
cooeldefatlan  to  be  paid  for  thva  was  not 
14,000,  as  stated  In  the  oontraet,  but  9147.60 
less  ttian  that  sum.  Bearing  In  mind  that 
there  to  no  allegation  at  fraud  or  mistake- 
in  the  comj^alnt,  it  aeems  bardly  posalUe  to> 
state  proposltlMis  more  desriT  at  varianoe 
with  the  rule  forbidding  the  jidntf— km  of 
parol  evidence  to  contradict  or  vary  the 
terms  at  a  written  contract,  or  more  de- 
structive of  the  sanctity  of  written  Instm- 
mants.  Bad  It  been  ascortalned  uptm  a  sor- 
vey  that  the  tracts  contained  a  like  quantity 
of  land  In  exoeas  of  160  acrosi  «poD  Ite 
grounds  upon  which  this  recovery  has  been, 
allowed,  tbe  defendants  might  sue  aad  recov* 
er  from  the  plaintiff  a  like  sum  in  vceess  of 
14,000.  although  the  contract,  plainly.  Is  that 
the  plaintiff  was  to  have  an  the  land  tiut 
both  tracts  contained,  and  only  that,  for  only 
*4,00a  We  think  the  statement  of  the  plain- 
tiff's oontentlon  to  Its  soffldent  rehitathm. 
The  contract  and  deed  clearly  state  a  sale 
and  conveyance  of  what  may  be  aiffQj  termed' 
as  ft  "lamp  quantity"  tm  a  deAnito  gross- 
sum,  and,  as  these  was  no  aUegattoB  of  fraud 
or  mistake,  parol  evidence  te  the  contrary 
was  certainly  inadmtodble;  and  It  to  lAollr 
immaterial  bow  the  parties  arrived  at  the 
som  to  be  paid,  or  whether  there  was  any 
discussion  or  understanding  as  to  the  quan- 
tity of  the  land.  AU  these  mattera  ar» 
merged  in  the  wrlttoi  instruments,  and  their 
language  to  dedslve  snd  flnaL  Tbe  flaet  thai 
parol  evidence  to  admissible,  in  an  actkxi  ob 
the  covenants  of  a  deed,  to  show  and  ecptoin 
the  conaldaration  clause,  and  what  the  real 
consideration  was,  as  the  measure  of  dam- 
ages, or  how  the  consideration  was  to  be 
paid,  or  that  the  deed  was  made  nptm  a 
valuable  consideration,  and  so  was  not  fraud- 
ulent as  against  oedltors  er  sobsequent  pur- 
diasws,  or  to  prove  by  pand  other  facts  than 
those  stated  in  a  deed,  In  order  to  show  the 
wboto  transactkm,  when  tb^  are  not  In- 
constotent  irlth  or  contradictory  ot  tbe  terms- 
of  the  deed,  aa  held  in  tbe  cases  dted  by 
respondenf  B  counsd,  does  not  sofflce  to  sup- 
port hto  otmtention.  ^e  plaintiff,  in  respect 
to  the  question  at  tosn^  to  certainly  in  no- 
better  position,  so  far  aa  the  admission  of 
parol  evidence  Is  concerned,  after  tbe  execu- 
tion of  the  deed  than  bef(H»;  and  thongb 
tbe  provtolons  of  tbe  written  contract.  In  a 
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(Wis. 


general  sense,  may  be  said  to  have  been 
merged  In  the  deed  delivered  and  accepted 
under  It,  jet  If  tlie  deed  Is  not  concbulTe, 
when  tbe  qneetlon  artws  whettier  the  sale 
was  oC  two  tracts  of  land  accuratalr  de> 
scribed,  without  reference  to  quantity,  and 
for  a  spedOc  rain,  and  was  a  tamp  sole,  «• 
a  sale  of  a  (Qedfle  nnmtMr  of  acres  at  a 
definite  tnm  per  acre,  tt»  written  cmtract 
may  be  referred  to,  we  think,  in  order  to 
aetde  tbe  aaestloii,  and  to  rebut  the  daim 
that  the  executed  contract,  as  stated  In  the 
deed,  was  not  In  conftvbdty  wlttt  the  ez- 
ecotory  one.  The  contract  was  one  which, 
by  the  statute  of  frauds,  was  reooired  to  be 
In  writing,  and  Hie  dlffloolty  wlfb  the  ^Inr 
tiff's  case  la  that  the  evidence  received,  and 
upon  which  a  recovery  was  had,  does  not 
ejqdaln  the  contract  as  to  the  gnantlty  ot 
lands  w^d,  or  tbn  consideration  datiae  In 
the  deed,  but  flatly  contradicts  both,  In  their 
most  essential  and  Important  provisions;  and. 
If  admitted,  the  atdemn  agreemmt  of  the 
parties  Is  iend»ed  nngatny,  ^thoat  aiv 
flBdtng  of  fraud  or  mntoal  mMake. 

In  most  of  the  eases  relied  on  by  the  re- 
spondent's ooimsd,  there  does  not  appear  to 
have  been  any  such  j^ellmlnary  agreement 
in  writing,  partlcaiaxly  In  the  case  of  Oardlnal 
V.  Hiadley,  (Maas.)  88  N.  B.  B7S.  This  vras  a 
case  of  «TOT  tai  computing  the  qnantity  from 
known  measurements.  But,  considering  the 
case  solely  upon  the  basis  of  the  deed  and 
admissibility  of  parol  evidence,  the  rule  seems 
to  be  that  evidence  may  be  ilv&i  of  a  con- 
slderatlim  not  mmtloned  In  a  deed,  provided 
It  be  not  Incoasistent  with  the  consideration 
expressed  In  It  1  GreenL  Bv.  |  28Q,  and 
cases  in  note  b.  But  whatever  tiie  rule 
dedadble  from  the  oases  may  b^  In  respect 
to  the  extmt  to  wUdi  parol  evidence  may 
bo  admitted  to  exi»laln  the  omrideratkm 
danse  of  a  deed,  the  case  seems  quite  dear 
on  other  grounds.  No  donbt  such  evldoice 
Is  admissible,  so  tar  as  the  danse  operates 
as  a  mere  receipt  fur  the  comddwatlon  m<mey, 
but,  as  applied  to  the  Instrument  In  a  con- 
tractual aspect,  a  dlffermt  role  seems  ap- 
plicable. The  consideration  of  the  deed  In 
this  case  may  be  pnq)erly  said  to  be  the  ex- 
ecution and  perfmnanoe  of  the  nnttoal  obU- 
gatlODs  of  the  parties  In  a  previous  wrlttm 
agreement  betweoi  them  under  sesl.  In  rela- 
*tion  to  the  same  snbject-matter;  and  the 
tme  legal  effect  of  the  deed  Is,  no  doubt,  that 
It  conv^v  <ndy  the  lands  which  ^e  tracts 
described  In  fhct  contain.  M^voy  v.  Zioyd, 
81  Wis.  146.  Hie  language  of  the  contract 
in  this  respect  Is  Identical  with  that  of  tbe 
deed,  and,  in  fbe  absence  ot  fraud  or  mutual 
mistake,  la  conduslve  ss  evidence  upon  the 
question  of  what  the  contract  in  fact  was, 
although  it  Is  tnie,  as  already  stated,  that 
in  a  gmeral  sous  It  has  been  mogad  In  the 
dead,  so  tibat  it  cannot  now  bo  the  Anmdatlon 


of  an  action  by  either  party  against  tbe 
otfa».  Any  other  view  would  throw  open  to 
question,  uiNm  pand  evldatoe.  the  quantity 
of  land  agreed  to  be  conveyed,  although  ttie 
grellmlnflry  contract  In  that  respect  was  In 
the  same  language  as  the  deed,  and  was  on 
that  aconmt  cwdnslve  btftwe  the  deed  waa 
executed.  The  eOest  of  the  parol  ervidoice 
Is  to  add  to  the  deed  a  provMim  It  did  not 
contain  before,  and  the  case.  In  this  respect, 
is  not  ^*<frt-iipyniaiM^i*'j^>  In  principle  from 
Slmanovldi  t.  Wood,  M6  Mass.  W 18  N.  B. 
881,  and  cases  dtad,  whwe  it  ms  attempted 
to  show  an  oral  agreemmt  by  which  a  cer- 
tain incumbrance  was  not  to  he  within  the 
covenant  against  incamhrances,  is  wUdi  It 
was  held  that  "while,  for  some  pmpouss,  It  la 
competent  to  Show  wlut  the  real  considera- 
tion of  a  deed  Is,  a  party  cannot,  nndv  the 
guise  <tf  showing  what  tin  comddmitton  la, 
prove  an  oral  agreemut,  either  antecedent 
to  or  omtonporaneoas  with  a  desd,  irtileh 
win  cut  down  or  vary  the  stipulations  of 
his  writtrai  covenant  This  would  violate 
the  well-settled  rule  of  law  which  wiH  not 
permit  a  written  contract  to  be  varied  or 
otmtrolled  by  audi  testimmy."  In  the  case 
of  Howes  V.  BariEer,  8  J<Ans.  000^  irtwre  B., 
by  artides  of  agreemoi^  covenanted  to  a^ 
and  oonv^  to  H.  a  tract  of  land  for  nine 
dollars  per  acre,  and  a  deed  waa  according 
executed,  and  the  purchase  money  paid  ac- 
cording to  the  quanti^  of  aoea  eqnresaed 
in  the  deed,  it  was  hdd  that  panA  evidence 
was  not  admissible  to  show  that  there  waa 
a  mistake  in  the  quantity  mentlimed  In  the 
deed,  and  that  an  action  for  money  had  and 
received,  to  recover  batik  the  numey  paid  for 
the  numb»  of  acres  Bll<%ed  to  be  deficiant, 
was  not  maintainable  IMa  omduslon  la 
supported  by  very  many  cases,  and  among 
tiiem  WlncheU  v.  lAtham,  6  Oow.  690;  8oc!l- 
ety  V.  Smith,  M  Md.  187;  WUUams  v.  Hath- 
away, 19  Pldc.  887;  Miller  v.  Flchthom,  81 
Pa.  St.  268;  Hatbold  t.  Koster,  44  Pa.  St 
892.  While  the  plaintiff,  as  abready  noticed, 
does  not  allege  elthv  fraud  or  mutual  mis- 
take In  respect  to  tiie  quantity  of  land*  In 
the  tracts  described,  the  case  was  not  sub. 
mltted  to  the  jury  on  tiie  fboaej  that  either 
had  been  established,  but  simply  oa  the  baaia. 
as  shown  by  the  charge  of  the  court,  tbat 
if  the  plfUntiff  bought,  and  the  d^endants 
sold  to  him,  a  given  number  of  acres  at  a 
given  price  per  acre,  and  not  a  lump  con- 
tract fbr  a  lump  price,  and  tiie  land  does 
not  ciKitBin  80  many  acres  as  he  bought  and 
they  sold,  and  he  has  paid  tor  the  numbw  of 
acres  bought,  then  he  is  entitied  to  recover 
the  difference  at  tbe  agreed  price  per  acre. 
We  think  that  tbe  evidence  objected  to  was 
Improperly  received,  and  tbat  thwe  was  ttv 
ror  In  Instructing  the  Jury  as  stated.  Tbe 
judgment  of  the  drcuit  oourt  la  rsrersed,  and 
tba  cause  Is  remanded  for  a  new  trlaL 
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MART  T.  WEST  SIDE  B.  00. 
<8nprema  Conrt  of  Wiaconslu.    Mot.  28, 1898.) 

SrUR  BUX.WAT8—  LUBILITT  VOX  FSKBOKAL  Ig- 
lTJ*nU — BOT8  RlDlNO  OH  JPUTFOBM— ElBOftOK. 

1. 1^  jui7  foDDd  qtedally  that  plaintiff 
bad  been  Injnied  by  the  wheels  of  defendant's 
electric  car;  that,  with  other  boTH,  he  went  on 
■aid  car  by  Inrltatlon  of  the  motorman;  that 
the  condnetor  did  not  warn  them  off  till  after 
the  car  was  In  motion;  that  he  nsed  force, 
wherein  plaintiff  lost  hii  hold,  and  teU  from 
the  ear;  that  the  bon  did  not  go  on  the  car 
irtthont  toare  after  uie  Mnw  waa  in  motion; 
that  plaintiff  wai  10  yean  and  10  months  old  at 
tlie  time,  and,  nnder  the  circumatances,  was  not 
ftdltr  of  nesUgence  proxlmatelr  contribntlnK  to 
the  inittrr.  The  complaint  allnwd  that  when 
^aintiff  fdl  the  ear  warn  going  at  a  high  rate 
of  speed,  and  the  court  entered  judgment  for 
plaiatiff,  "all  of  the  allegations  of  fact  in  the 
complaint  herein,  berond  those  covered  by  the 
■aid  special  Tercet,  liaTlnc  been  proved  to  be 
true  by  the  nQdiapnted  erldence  on  the  trial." 
BM.  that  the  jadgment  was  supported  by  the 
■Mdal  verdict  and  findings,  tboo^  the  verdict 
did  not  specifically  find  defendant's  nMllgenea. 

2.'nie  complaint  alleged  that  denndant*s 
electric  ear  was  in  charge  of  a  motorman,  on 
the  front  platform,  and  a  condnetor;  that  the 
motormen  nad  been-  used  to  povmlt  young  boys 
of  plaintiff's  age  (U)  to  ride  im  the  frmit  plat- 
forms and  steps  tQ  a  certain  switch,  "for  the 
porpose  of  Indaclng  sach  boys  to  torn  said 
twitch"  for  said  motormen;  that,  while  the  car 
wss  stopped  at  a  comer,  plalntiJ^  wi^  the  per- 
nurion  of  the  motorman,  "In  pnrsnanee  <rf  the 
cnstom  mentioned,"  stepped  on  the  loww  front 
stw  for  the  porpose  of  riding  to  said  swiudi. 
BM,  that  the  comiriaint  aUe^  no  porpose  of 
plaUitiff  to  afal  in  operating  fb»  railway,  sneh 
as  to  mate  him  a  Tolvnteer  fdloW  servant  <rf 
the  ooodnetor. 

Appeal  from  dradt  coort,  MOwankee  ooon- 
iy;  D.  H.  JoluuKm,  Judge. 

Action  hy  WUllam  Hart,  by  Patrick  Mo- 
Oabe^  guardian  ad  litem,  against  the 
Weat  SIda  Ttnilroad  Company,  for  personal 
InJuileB.  Vram  a  Judgment  fw  plaintiff,  de- 
fendant appeals.  AiBrmed. 

Tba  other  facta  fully  appear  in  the  follow- 
ing atatement  bj  OASSODAT,  X: 

TbB  complaint  allegea,  in  effect,  that  the 
P*fiint1ff  la  an  infant,  and  brings  tlila  action 
try  lUa  guardian,  duly  an>olnted  as  such; 
that  the  defendant  la  a  cwpontlon,  duly 
organised,  and  engaged  In  the  carrying  of 
passengers  for  hire  In  the  public  streets  of 
HUwankee^  t»  cm  jaopelled  by  electricity, 
and  waa  dolnt;  so  Jannary  21, 1892,  on  Grand 
avmne,  Blerenth,  and  Wells  atreeta;  that 
the  car  In  question  vaa  on  that  day  pro- 
vided wltli  bnt  one  gate  tar  the  trtmt  plat- 
torm  ttioeof,  and  Oat  w  Hie  inner  or  right 
hand  ride  of  said  platftnm  then  -was  no 
gate  or  wldcet  or  barri»  of  any  kind;  tiut 
ttie  ear  waa  at  the  time  menttoied  In  charge 
of,  and  being  operated  by.  two  servants  of  the 
caapKBjt  to  wl^  a  motorman  stationed  on 
the  fnwt  platform,  and  a  conductor  named 
Btqrle;  that  it  liad  bem  for  a  long  time  prior 
thereto  the  babit  and  custom  of  the  motor- 
men  on  said  Une  to  pemdt  young  boys  of 
about  the  age  of  ttie  lOalntlff  to  go  upon 
tte  cars,  and  to  ride  on  the  front  idatfwms 


thenot,  and  the  ateps  leading  thereto,  to 
a  siritcb  at  the  comer  of  Wells  and  Elermth 
atreets,  for  the  purpose  of  inducing  snob 
boys  to  turn  said  swittdi  for  said  employes; 
tbat  about  1  o*clock  In  tlw  aftemotm  of 
January  Si,  1882,  and  while  Hia  car  men- 
tioned was  stepped  at  the  Intenwetton  vC 
Grand  arenue  and  EleTenth  street  for  the 
purpose  of  permlttlDg  paaaengwa  to  all^t 
therefrom,  the  plaintiff,  with  the  permission 
and  conacmt  of  the  motorman  oS  said  car, 
and  In  porsnance  at  the  custom  mentioned, 
stepi>ed  and  stood  i^im  the  lower  step  of 
the  flnrnt  platform  of  aald  oar.  and  bold 
firmly  to  the  rails  at  the  aides  of  said  plat 
form,  for  the  purpose  of  riding  to  said 
switcdi;  that  wben  the  oar,  so  ctmdnoted  and 
operated,  was  moving  at  a  bi^  rate  of 
speed  <m  SUeraitb  street,  at  about  the  middle 
at  the  bhMdc,  betwaan  Orand  avenne  and 
Wells  street,  and  while  the  plaintiff  was  law- 
fully upim  the  front  platform  ttiereof,  the 
conductor  of  tbe  car,  suddenly  and  without 
warning,  threw  open  the  front  door  of  the 
car,  and  without  atopplng,  or  giving  tlw 
^jjntUf  an  opporliimty  to  Bi^dy  alight  tbere- 
fhnn,  in  a  Tlolait  and  Oireatenlng  manner, 
ordered  tbe  philntifl  to  get  off  tbe  oar.  and 
at  the  same  time  kicked  at  tbe  plaintiff, 
striking  him  on  the  shoulder,  whereby  the 
plaintiff  was  caused  to  lose  bis  balance  and 
relax  bis  bold  upon  the  rails  of  the  oar,  and, 
without  any  fault  or  ne^lgence  of  the  plain- 
tiff, waa,  Iv  the  said  acts  of  tbe  conductor, 
burled  and  thrown  to  tbe  ground,  and  un- 
dwneatb  the  wheels  of  tbe  car,  which  ran 
over  bis  right  arm,  and  ou^  bruised,  and 
mangled  the  same,  and  broke  and  crashed 
the  bones  thereof  so  that  the  same  protrud- 
ed through  Ibe  fleab,  and  brubwd  and  in- 
jured tbe  body  and  limbs  of  tbo  plaintiff, 
whereby  hia  right  arm  was  necessarily  ampu- 
tated, to  bis  damage  In  Uio  sum  of  115,000, 
for  -n^iioh  be  prayed  Judgment  Tbe  dafOnd- 
ant  answ«ed  by  way  of  niim^fsioni  and 
denials,  and  alleged.  In  effOet;  tbat  tbe  plain- 
tiff, at  the  time  avwred,  oandeaaly  and  reok- 
lesaly,  without  Invitation,  but  acting  upon 
bis  own  Impulse,  imlawfully  attempted  to 
board  the  car  mentioned  for  the  purpose  of 
dinging  to  the  aame,  and  riding  a  short  dis- 
tance, without  payli^  fare,  and  In  so  Holng, 
by  his  own  fault  and  ne^gence,  fdl  off  the 
car,  and  waa  injured.  At  tlie  dose  of  tte 
trial  the  Jury  returned  a  si^al  verdict  to  the 
effect  W  that  ttu  plaintiff  on  January  21, 
1882;  sustained  a  personal  bodily  Injury,  by 
having  his  arm  crashed  under  the  wheels 
<rf  a  street  oar,  whleh  resulted  in  tbe  loss 
of  Us  arm;  (2)  tbat  the  pUOntlff,  with  tbree 
otber  boys,  did  go  upon  tbe  car  uptn  the 
Invitation  of  tbe  motorman,  expreee  or  tan* 
plied,  at  or  near  the  lntasectl<m  of  Bleventh 
street  and  Grand  avenue  In  the  dty  of  Mil- 
waukee; that  the  coDdnotw  did  not  warn 
tbe  plaintiff  and  aald  boys  not  to  go  upon  tbe 
car,  before  tbey  went  iqun  tbe  same;  (6) 
that  he  did  so  warn  them  to  leave  the  car. 
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from  his  position  on  the  rear  platform,  after 
the  car  was  In  motion;  (6)  that  the  condaot- 
or  did  paas  ttarongh  car,  from  the  rear 
to  the  front,  and  go  npon  the  front  platform, 
before  the  plaintifr  fell  from  aald  oar;  (7) 
that  the  coDductor  ordered  the  Xxtys  oil  the 
ftront  platfwm,  and  the  step  leading  thereto, 
before  the  plalsHif  fell;  (8)  tliat  the  con- 
ductor naed  force,  dther  wltli  hla  hand  or 
foot;  whereby  the  plalntUE  waa  caused  to 
loose  hts  hold,  and  fall  from  said  car;  <9) 
that  the  boys.  Including  the  plaintiff,  did 
not  go  upon  the  ear  without  leare  after  ttie 
same  was  In  motl<n;  (10)  that  the  plaintUTa 
age;  at  the  time  of  hia  Injmr,  was  about 
10  years  and  10  months;  (11)  that  the  plain- 
titf  was  not  gidlty  of  contrlbubH^  negli- 
gence, the  proximate  cause  of,  or  which  con- 
tributed proximately  to,  his  injury,  taking 
Into  aocount  his  age,  and  oil  the  facts  and 
circumstances  of  the  case;  (12)  that  the  jury 
assessed  the  plaintUTs  damages  at  ^600. 
The  trial  court,  by  order,  daiied  'a.  motton 
made  by  the  def^dant,  based  on  the  plead- 
ings and  specdal  verdict,  for  Judgment  dis- 
missing the  comi^int,  and  for  costs  of  the 
action,  Felsmary  U,  1893.  mutt  upon  the 
same  day,  and  npon  the  motion  of  the  plain- 
tiff, the  court  wd««d  judgment  to  be  en- 
taed  In  faror  of  the  plaintiff,  and  against 
the  defendant,  for  said  smn  of  $8,600,  and 
the  costs  of  the  action,  and  which  said  last- 
named  order  recited  therein,  among  other 
things,  the  rendition  of  said  verdict,  and 
that  "all  of  the  allegations  of  fact  hi  the 
complaint  hweln,  beyond  ttose  covered  by 
the  said  special  verdict,  having  been  proven 
to  be  true  by  the  undisputed  evidence  on 
the  trial,"  that  Judgment  was  thereupon  en- 
tered accordingly,  redtlng,  among  other 
things,  that  "all  the  allegations  of  fact  In 
the  complaint  herein,  beyond  those  covered 
the  special  verdict,  having  been  proved 
to  be  true  by  the  undisputed  evidence  on  the 
trial."  From  each  of  said  acdan  and  said 
Judgment,  the  defendant  appeals. 

Danfortii  Becker,  (W.  J.  Turner  and 
Charles  N.  Gregory,  of  counsel.)  for  appe- 
lant Quarles,  Spoice,  Hoyt  &  Qoarles*  (J. 
T.  Qnarles.  of  conns^)  for  resptmdent 

OASSODAY,  J.,  (after  stating  the  facts.) 
^here  Is  no  bill  of  exceptions.  This  being 
80,  the  questions  presented  most  be  deter- 
mined upon  the  pleadings,  the  special  ver- 
dict <H^ers,  and  judgment  mentioned  In  the 
foregoing  statement  It  Is  contended,  in  ef- 
fect that  the  gravamen  of  the  complaint  is 
the  negligence  of  the  defendant;  that  the 
same  is  put  In  Issue  by  the  answer;  and  that 
such  Issue  has  not  been  determined  by  the 
special  verdict  and  hence  that  the  verdict  Is 
defective.  Undoubtedly,  a  special  verdict  is 
defective,  which  fails  to  determine  ali  the 
material  and  controverted  facts  put  in  Issue 
by  the  pleadings.  It  is  equally  true  that  the 
form  of  such  verdict  Is  very  much  in  the  dls- 
cretlm  <tf  the  trial  court  and  ttiat  It  is  not 


to  be  regarded  as  defective  merdy  because- 
such  court  falls  to  submit  qnestions  not  in  is- 
sue, or  not  material,  or  not  controverted,  be- 
cause admitted  upon  the  trial,  or  established 
by  the  undisputed  evidence.   Heddles  v. 
RaHway  Co.,  74  Wis.  257,  42  N.  W.  237^ 
Sherman  v.  Lumber  Ca,  T7  Wis.  22,  45  N. 
W.  1079;  Lumbar  Co.  v.  Mlhills,  80  Wis. 
551,  60  N.  W.  607.    mis  court  has  repeated- 
ly sanctioned  the  propositions  apparently  con- 
tended for  by  counsel  for  the  defendant  to- 
the  effect  that,  as  a  general  rule,  negligence 
Is  to  be  deduced  as  an  Inference  of  fact  from 
several  fticts  and  circumstances  disclosed  by 
the  evidence,  after  their  connection  and  rela- 
tion to  the  matter  In  Issue  have  been  traced^ 
and  tiielr  weight  and  force  considered;  that 
in  one  sense  It  Is  a  quality  attaching  to  acts 
dependent  upon  and  arising  out  of  the  duties- 
and  relations  of  the  parties  concerned,  and 
Is  as  much  a  fact  to  be  found  by  the  Jury  a» 
the  alleged  acts  to  which  it  attaches  by  vlr^ 
toe  of  such  duties  and  relatloiu.   Hill  t. 
City  of  Kond  du  Lac,  56  Wis.  246,  14  N.  W. 
25;  Kaples  v.  Orth,  61  Wis.  083^  21  N.  W. 
633,  and  cases  there  dted.   When  such  faet» 
and  drenmstances,  thou^^  undisputed,  are- 
amblguoua,  and  of  such  a  nature  that  n»r- 
sonable  men.  unaffected  by  Uas  or  prejudice^ 
may  disagree  as  to  the  Inference  or  concla- 
slon  to  be  drawn  from  them,  then  the  ca8» 
should  be  submitted  to  the  Jury.   Id.  But 
when  such  facts  and  drenmstances  are  not 
ambiguous,  and  there  Is  no  room  for  two- 
honest  and  apparently   reasonable  concln- 
sions,  then  the  court  may  take  the  case  from 
the  Jury.   Id.   The  same  rules  are  appli- 
cable to  questions  of  contributory  negligence.. 
Hoth  V.  Peters,  65  Wis.  410,  13  N.  W.  210,. 
and  cases  there  cited.    Hoye  v.  SaUway  Co., 
82  Wis.  672,  23  N.  W.  14;  Id.,  67  Wis.  15,  2»- 
N.  W.  640.   In  the  case  at  bar  the  act  com- 
plained of  is  not  the  mere  neglect  or  fallore- 
to  perform  a  duty  Imposed  by  law  tmder  » 
given  state  of  facts  and  circumstances,  but 
consisted  in  forcibly  and  Intentionally  eject- 
ing the  plaintiff  from  the  car,  under  the  facts- 
and  circumstances  found.    It  appears  fron> 
the  special  verdict  that  the  plaintiff  was 
warned  to  leave  the  car  after  It  was  in  mo- 
tion, and  before  he  was  ejected,  but  It  do^ 
not  specifically  appear  therefrom  that  the- 
plaintiff  was  so  ejected  while  the  car  was- 
moving  at  a  high  rate  of  speed.   As  indi- 
cated in  the  statement  of  the  case,  the  com- 
plaint BO  alleges,  and  In  the  order  for  Judg- 
ment, and  the  Judgment,  the  trial  court  finds- 
that  all  the  allegations  of  fact  in  the  con>- 
plalnt,  beyond  those  covered  by  the  speclat 
verdict,  had  been  proved  to  be  true  by  the 
undisputed  evidence  npon  the  trial.   If  sudk 
facts  were  so  established  by  the  undisputed 
evidence,  then  the  court  was  not  required  to- 
submit  them  to  the  jury;  and  we  perceive 
no  necessity  or  propriety  in  having  a  bill  of 
exceptions  for  the  mere  purpose  of  sbowln;* 
such  undisputed  facts,  when  they  can  Just 
as  w^  and  much  better,  be  made  to  appeor- 
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«a  In  tte  cue  at  bar.  W«  moBt  tfaoreCare  re- 
gard the  Caete  bo  foond  trom  the  nndlspvted 
«rldeneB  a«  Tulttes  in  tha  eaae.  !niiia,  U 
appears  afflrmallTely  in  the  Tecord  Uiat  the 
idalntlfl  was  forcibly  ejected  £rom  the  car 
tiy  the  conductor  while  the  aame  was  rmt- 
olng  a.t  a  high  rate  of  speed.  Oniat  aacb  act 
of  the  condnctor  is  highly  culpable  U  ilrank- 
*y  conceded.  Hds  court  has  recently  aauc- 
tloned  the  directum  at  a  rerdlet  In  tavor  of 
the  plaintiff,  wheie  it  appeared  from  the 
disputed  erldoice  that  he  was  wrongfully 
ejected  from  tba  train.  Phettlplaca  t.  Rall- 
war  Co.,  84  Wis.  412.  U  N.  W.  1002.  Upon 
4he  same  principle,  It  has  been  held,  aa  a 
tnatter  ot  law,  that  where  it  appears  from 
«ie  nndispnted  erldence  that  a  paasengw 
volimtmrily  and  unaecetaarliy  jompe  from  a 
capldly  moTing  train,  and  la  thweby  Injured, 
be  cannot  recover  damages  therefor  against 
the  railway  eonvasy.  JeweU  t.  BaUroad 
'Co.,  M  Wla  eiO,  12  N.  W.  88;  Brown  t. 
BaUway  Oa,  80  ^Pls.  182,  40  N.  W.  607.  It 
AiUowa  from  what  faaa  beat  aaid  tiiat,  if  the 
^aintiff  Is  to  be  regarded  aa  a  passenger  op- 
40  the  car,  then  the  fact  that  he  was  forcibly 
•^ected  therefrom,  aa  Indicated,  would,  aa  a 
matter  of  law,  render  tiie  defendant  UaUe 
theref hi  damages. 

The  plaintiff  was,  at  the  time  of  the  acci- 
dent, leas  ttian  11  yean  of  age;  He  got  np- 
«n  the  car  by  tbe  tnvltatlmt  of  Hie  motor- 
man.  He  was  therefore  not  a  trespasser, 
tat  hnrfdly  open  the  car.  This  being  so, 
<lae  defendant  was  charged  with  the  exercise 
of  ordinary  care  towards  him,  while  he  so 
remained  iqion  the  car,  nnless  it  was  re- 
lleted  tbarefrom  by  ceaaon  of  his  peculiar 
■datioo  to  tba  company  and  tlioae  in  charge 
■of  the  car.  The  contention  is  that  the  com- 
Idalnt  statoa  no  caaaa  oC  action;  that  Its  al- 
legations are  to  the  effect  that  the  plaintiff 
sot  upon  the  car  by  the  InTitation  of  the  mo- 
tuman,  to  assist  him  in  his  work,  and  "to 
aid  In  ofteratlng  die  street  tnUway  aa  a  toI- 
natecr,  or  an  invited  aaslstsnt  to  the  motor- 
man,**  and  henoe  that  he  nmat  be  regarded, 
pro  ilia  vice,  aa  tbe  ooemploye  of  the  con- 
ductor and  motorman,  and  hence  that  the 
■dtfendant  cannot  be  held  liable  for  the  oon- 
■dnetor's  nfsoondact  toward  him.  In  Blip* 
Qort  of  snch  contention,  connael  cites  nu- 
merous adjudications,  and  in  soma  of  them 
aneh  volunteer  or  aaststant  coemploye  was 
an  Infant  Aasnming  that  me  who,  at  the 
ceqoest  of  thoaa  in  ^larga  of  an  dectrle  ear, 
tanporarily  aMlati  In  Oie  i^Mratton  of  sncb 
<ar,  la  to  be  regarded  for  the  time  being  as 
the  servant  of  tbe  company,  and  the  ooem- 
ploye  of  thane  so  in  charge  of  the  oar,  etUl  we 
■We  conatralned  to  hcdd  tint  tlie  oomplamt 
In  the  ease  at  bar  fldls  to  allege  any  such  re- 
UtiouUp.  Tlie  sohstanoe  of  tbe  complaint 
Is  aet  tortb.  in  the  fbregolng  statement  It 
Is  not  alleged,  and  nowha«  appears,  that  the 
plaintiff  bad  any  knoiriedge  «C  any  habit  or 
■«DStiHn  at  fhB  motonnen  to  permit  boya  to 
vide  to  ttw  awlUii  te  the  pnxposa  at  tmlng 
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tbe  same,  or  for  any  other  porpose,  nw  Is  It 
alleged  that  the  plaintiff  ever  rode  upon  sud> 
car  or  cars  fOT  any  sndi  purpose,  or  at  all, 
nor  ttiat  be  ever  tamed,  or  aided  In  taming, 
the  switch,  or  operating  the  car,  nor  that  he 
got  npon  the  car  at  the  time  In  queation  for 
tbe  purpose  of  tnmlng,  or  aiding  in  turning, 
the  switch  mentioned,  or  ai^  awitch,  or  m 
operating  the  car.  The  auctions  of  the 
complaint  upon  the  sul^ect  aU  relate  to  the 
haUt,  costom,  condnet,  and  purpose  of  the 
motorman  and  the  motonnett,  except  that 
the  plaintiff,  with  th»  permission  and  con- 
sult of  the  motorman,  and  in  pursuance  of 
the  custom  mentioned,  got  upon  the  lowv 
st^  ot  the  fTiHit  platform  tta  Ifae  purpose  of 
riding  to  the  switch.  Tlie  manifest  import 
of  the  complaint  Is  that  such  motormeo  in- 
dulged In  such  habit  and  cnatom  of  permit- 
ting young  boye  to  so  ride  iqnm  cars  "for  the 
purpose  of  inducing  such  boys  to  torn  said 
switch"  after  having  reached  the  same,  ac 
during  the  passage  to  the  same.  Ws  must 
hold  that  the  rale  contended  for  has  no  ap- 
pUcatkm  to  the  facts  presented  hr  this  rse* 
ord.  The  sevoal  orders  and  judgment  of 
the  etarcnit  court  are  affirmed. 


hAxm  V.  ornr  of  mabison. 

(Sopreme  Conrt  at  Wisconsin.    Nov.  28;  1888.) 
MoHioirAi.  CoaaKMunoHS— iMwBOTivB  BmswAin 
— Nonca — Fbovihos  or  Jubt— iKnaoorioaiB— 

1.  Tlie  object  of  Bev.  8t  |  1838,  ondw 
wbSeb  notioe  to  a  city  of  Injuries  on  a  defective 
■Idewalk  Is  req aired  to  state  the  "place  where 
such  damsfce  occurred,  aad  describe  generally 
the  lofiufficieDcy  or  want  of  repair,"  is  merely 
to  notify  the  authorities  of  tbe  place  with  rea- 
aonable  oerutnty,  bo  that  th^  can  find  it  with 
reasonable  diligence,  and  examine  the  defect; 
and,  where  the  notice  U  sufficient  £or  this  pur- 
pose, proof  of  the  condition  of  the  walk,  fai  an 
action  for  the  InJarleB,  is  not  limited  to  the 
esaet  ^dfleatioa  as  to  tbe  defect  contained 
in  the  notice. 

2.  In  BD  action  against  a  dty  for  Injuries 
from  slipping  on  a  defective  sidewalk,  tiie  ques- 
tion of  defendant's  negligence  is  for  the  Jury, 
where  it  appeara  that  the  walk  sloped  to  a  con- 
siderable extent,  was  composed  of  rottea  plank, 
was  springy  in  tbe  center,  and  was  lower  than 
the  abattfng  lot,  so  that  iriien  It  ndned  the 
dirt  washed  out  across  It,  and  made  it  allppery, 
as  was  the  case  when  plaiotlS  fell,  and  that  it 
had  been  in  this  condition  for  a  long  time. 

3.  Where  a  sidewalk  had  for  years  been  In 
a  dangerous  condition.  It  is  not  error,  la  an  ac- 
tion for  injuriee  thereon,  to  submit  to  the  jory 
the  qnestioa  whether  the  defect  had  existed  for 
such  a  length  of  time  that  the  city  efaoald,  with 
zeasoiiable  care  and  dlligenoe^  Imve  dlacovered 
aad  remedied  the  same. 

4.  In  an  action  for  injuries  from  falling  on 
a  defective  sidewalk,  an  Instruction  which  sub- 
mits to  the  Jury  the  question  whether  certain 
facts  made  the  walk  d^ectire  is  not  prejudicial 
to  defendant,  In  failing  to  submit  other  facts 
also  tending  to  show  that  it  was  defective. 

6.  An  exception  Aould  be  taken  to  Impropv 
argument  of  conned,  and  a  ruling  obtained 
thereon. 

6.  A  motion  for  a  new  trial  on  the  Kround 
of  improper  argument  of  counsel  Is  addressed 
to  the  discretion  of  the  trial  court 
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Appeal  from  dnmlt  court.  Iowa  caaatr, 
G«orge  CHemeatson,  Jadgei. 

AjcUob  lur  Henry  lane  acalott  the  titj  at 
MadlBML  From  a  Jodgmokt  ior  plaintiff,  de- 
fendant appeals.  AflHrmed. 

The  other  facts  fully  appear  in  the  follow- 
tDg  statement  by  GASSODAT,  T.: 

On  the  erotlng  of  Noremb^  21,  1888,  the 
plahitlfl  feU  and  broke  his  arm,  and  was 
otherwise  Injured,  1?  reasm  ot  an  alle^^ 
defectlTe  sidewalk.  January  28,  1890,  the 
plalntifl  notified  tiie  city  utd  its  majae  and 
cleA  of  Boch  injoz}!  and  defect  at  the  place 
described  In  the  cvtnlCT,  and  also  that  the 
piMiTiHir  claimed  damage  by  reason  thereof  In 
the  sum  of  «S,000.  February  21.  1890,  this 
action  was  commenced  to  recover  such  dam- 
ages, by  the  service  <tf  ttie  snmmons  and  the 
original  complaint  That  complaint  was 
amended  September  24,  1881.  The  answer 
put  In  issue  the  negligence  of  the  defeodant 
At  the  dose  of  the  trial  the  Jury  returned  a 
Twdlct  in  fhTor  of  the  plalntifl,  and  assessed 
his  damages  at  $1300:  From  tiia  Judgment 
entered  thereon,  the  defendant  IwtDgs  this 
appeal 

B.  W.  Jones  and  O.  M.  Morris,  for  appe- 
lant Olln  ft  Butler,  for  respondoit 

OASSODAT,  (after  stating  the  facts.) 
It  appears  from  the  record  that  livlngston 
street  nms  In  a  sontheasteiiy  and  northwes^ 
eriy  direction,  and  crosses  WillUunaon  street 
at  right  an^es;  that  Jenifer  street  Is  paralld 
to  WlUlamson  street,  and  Is  the  next  street 
southeasterly  tho^from;  that  on  the  sonth 
comer  of  the  junction  of  liTlngstoh  and  Wll- 
liomson  streets  there  is  a  store  bulldlog  and 
dwelling  house,  fronting  northwestwly  on 
Williamson  stre^  occupied  hy  one  Deike; 
that  the  ddewalk  <Ht  the  sonthwest^y  side 
of  liTlngBtiHi  street  runs  along  within  a  few 
feet  of  the  building;  that  th^  was  at  the 
time  a  ^(Aet  f  oice,  with  a  board  idmig  the 
bottom,  separating  the  walk  from  the  yard, 
at  or  near  the  rear  end  of  tiie  building;  that 
the  walk  along  there  was  at  the  time  from  4 
to  B%  feet  in  width;  tiiat  the  earth  on  tiie 
side  of  the  walk  towards  the  building  was 
3  w  4  inches  higher  than  the  walk,  and 
flush  with  it;  that  opposite  the  rear  end  of 
Delke's  building  the  walk  was  about  6  feet 
hl^ier  than  the  ridewalk  on  WQUamaon 
street;  that  the  pltdi  or  descent  in  the  walk 
irtioe  the  accident  happened  was  about  11 
Inches  in  10  feet  on  the  outer  edge  of  tiie 
walk,  and  a  little  more  than  that  on  the  in- 
ner edge;  tiiat  the  descent  was  less  rapid 
nearer  Williamson  street;  that  the  arerage 
slope  towards  Williamson  street  was  about 
11%  Inches  In  10  feet;  that  the  walk  along 
Livingston  street  follows  the  natural  surface 
at  ^  ground;  that  tiie  sidewalk  on  Jolfer 
street  was  about  12  feet  hl^ier  than  the  side- 
walk on  Williamson  street;  that  at  the  place 
of  the  ac^dent  tiie  walk  was  6%  feet  wide, 
and  pitched  or  descended  towards  the  street 


SK  inches  on  the  fun  widO.  or  alxnt  1  Incb 
to  the  foot;  that  the  street  was  2  or  8  ftet 
lower  than  tiie  walk;  that  the  walk  was  con- 
structed of  <M  boards,  origliuUly  an  Indi  Id 
thickness,  laid  crosswise  upon  three  stringers; 
tiiat  tiiere  were  no  data  on  tiie  mdk;  that  It 
was  not  a  firm  walk,  but  was  springy  In  the 
center;  that  at  the  time  of  the  aoddent  tiie 
boards  had  rotted  down  so  that  thc7  were 
not  more  than  three-fourihs  or  flTedghths  of 
an  Inch  In  thf^'Mmmn  in  ^ji^  center,  snd  the 
edges  and  bottoms  were  entirely  rotten;  that 
the  sIdewaSc  was  sunk  tat  the  ground  at  the 
pi^t  of  the  accident  so  tiiat  tiw  boards  pro- 
jected Into  the  bank  or  ground  towards  the 
building;  that  there  was  a  gradual  dope  from 
the  ddewolk  up  taito  Ddke's  back  yard;  tiiat 
in  time  ttf'raln  the  walk  at  the  place  of  the 
aoddent  was  snbiject  to  be  overflowed  by  the 
water  and  mud  falling  into  the  yard;  tiiat 
after  a  rain  storm  there  was  generally  a  broad 
streak  across  the  walk,  of  a  rather  slimy, 
gummy  substance,  of  dirt  and  moss  and  atuff 
mtzed;  that  there,  was  no  gutter  or  other  pro- 
vision to  prerent  this;  that  the  watw  that 
fell  In  the  yard  and  on  the  roof  of  the  build- 
ing went  right  over  the  sidewalk;  that  the 
rain  carried  mud  ahmg.  and  left  It  tm  tiie 
sidewalk,  and  made  It  dippoy  after  a  rabi 
stwrn;  that  tills  condltim  of  tilings  had  ex- 
isted fw  years;  that  at  flu  time  and  plaee  of 
the  accident  the  walk  was  wet,  muddy,  and 
dlppery;  that  about  7  o'dodc  on  the  erailng 
of  November  21,  1888,  the  plaintiff,  who  was 
at  the  time  68  yean  of  age,  started  from  his 
home^  on  Jenifer  street,  to  go  to  Delke's 
stwe,  to  buy  groceries;  that  la  string  he  went 
along  the  sidewalk  in  question  towards  liv- 
ings ton  street;  that  it  was  a  rainy  day,  and 
was  dark  and  rabdng  at  tiie  time;  tiiat  he 
was  carrying  an  nmbrdla  and  a  half-gallon 
jar;  tiiat  the  wind  was  ctMulng  ftom  Wil- 
liamson street;  so  that  he  hdd  tiie  nmbrdla 
Just  beCnre  his  face;  that  when  he  came  to 
tile  coiner  of  Ddke's  building  his  feet  slipped 
out  flrom  under  him,  and  he  fdl  and  broke  his 
arm,  and  was  othwwlse  Injured.  Sndi  Is  a 
general  outline  of  the  erldeoce  in  support  of 
theTaEdlct 

1.  It  is  ccmtended  that  the  complaint  and 
evidence  should  have  been  confined  strictly 
to  tiie  precise  defects  described  or  maitioned 
in  the  notice,  and  that  the  admlsdcn  9t^0rl- 
dence  of  other  defects  was  errw.  No  qoes- 
thm  Is  made  tiiat  the  notice  did  mit  aoen- 
ratdy  describe  the  place  of  the  aoddent; 
nor  that  it  did  not  state  the  absence  of  slats 
or  cleats;  nor  that  tt  did  not  state  that  the 
boards  were  dd,  and  by  long  usage  bad  be- 
come thin,  rottdi,  and  weak;  nor  tiiat  It  did 
not  steto  that  whenerer  It  was  wet  or  moist, 
by  rain.  It  became  ezceedlni^  dliKMryi  and 
TOT  unsafe,  insecure,  and  dangerous  to  pass 
over;  nor  that  it  did  not  state  that  the  dde* 
walk,  at  the  time  and  place  In  queetioo,  was 
very  steep,  and  nnssfe  to  walk  or«;  nor 
that  It  did  not  state  that^  tar  some  distance 
I  Ml  ^  ^  samst  It  was  rery  stcep^ 
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tod  of  dangenms  desoest  All  those  tblngs 
were  atatetl.  But  it  did  not  state  wfalcb  way 
tlw  walk  descended,  nor  that  the  bank  or 
ground  on  the  lot  side  came  np  fluah  with 
the  eods  of  the  boards  on  the  walk,  so  that 
the  water  from  the  yard  and  the  roof  of  the 
bofldlnc  uatnraJly  ran  down,  and  carried 
mad  upon  tlie  walk,  nor  that  the  walk  was 
rank  In  the  ground,  and  the  boards  upon  it 
ilKlngy.  'should  the  evidence  of  these  things, 
not  so  stated,  have  been  ^eluded?  The  stat- 
ute declares  that  the  notice  shall  state  "the 
^ace  where  such  dtfmage  occorredt  and  de- 
scribe generally  the  insuffloieiu^  or  want  of 
repair  which  occaslMied"  the  Injury.  Sec- 
tloD  1389,  Rer.  St  As  indicated,  the  notice 
accoratdy  stated  the  place  of  the  Injury, 
and,  in  a  general  way,  its  physical  features, 
so  that  no  one  with  tliat  notice  in  his  hand, 
looking  for  the  place  described,  could  fail  to 
flod  It  In  the  language  of  Mr.  Justice  Orton 
hi  Foppcr  T.  Town  of  Wheatland,  69  Wis. 
628,  18  N.  W.  614:  "The  plalntlfl  is  not  re- 
quired to  make  a  map  of  its  tiostogn^hy,  with 
setdUe  objects  noted  upoa  it,  at  and  near 
the  idace,  and  with  courses  and  distances 
from  and  to  places  and  monuments,  so  that  a 
sorreyor  could  find  it  with  his  chain  and 
compass.  The  only  possible  object  of  the  no- 
tice Is  to  notify  the  aothccltles  of  the  town 
of  the  place  with  reasonable  certainly,  and 
BO  that  th^  can  readily  find  It,  with  reason- 
aide  dalgemca"  In  that  case  the  notice^  In 
some  respects,  was  Inaccurate.  Nevertheless, 
U  was  h^  to  be  sufficient  So  it  has  beoi 
hdd  that  where  sneh  notice  describes  the 
place  of  the  injury  aa  a  bridge,  when  In  fact 
it  was  a  cnlvert,  It  la  neroiheless  saffldent, 
If  It  otherwise  deaignatea  tiie  place  In  such  a 
way  that  It  can  be  foond  wi^out  difficulty. 
Wall  T.  Town  of  Highland,  72  Wla.  480,  89 
N.  W.  660;  SaUaday  r.  Town  of  DodgcrUle, 
(Wis.)  66  N.  W.  68a  0^  the  Statute  not 
only  requires  that  the  notice  should  state  the 
place  where  the  damage  oocuzred,  bat  that  it 
should  deecribe  In  a  "general"  way  the  In- 
raffldency  or  want  of  reiMlr,  Bnt  a  statute 
Is  alwtajB  to  be  constmad  with  reference 
to  its  object,  and,  as  hudlcated,  the  object  ot 
this  statute  was  to  enable  the  aatborttles  to 
Investigate  tbe  qoeatloa  of  the  defendant's 
UabtUty-  Spellman  t.  Chlc<v>ee,  131  iisaa. 
444;  Welidi  T.  Oardner,  138  Uass.  628;  Oan- 
terbuty  r.  Boston.  141  Mass.  218,  4  N.  B.  806; 
Uffln  T.  Beverly.  146  Haas.  649. 14  N.  B.  787; 
Tuttle  T.  Town  of  Winchester,  50  Oonn.  490. 
Wtthont  ancb  "general"  descrlptltHi  of  tbe 
Insufficiency  or  want  of  repair,  such  authori- 
ties migbt.  In  8<Hne  casea,  be  misled  as  to 
the  defect  which  caused  the  Injury.  But  In 
the  esse  at  bar  we  think  the  general  deacrlp- 
tlon  given  In  the  notice  was  suffldrat  to 
atthoriee  tbe  ^alntltt  to  aO^  and  iKOve  the 
actual  cMidltlon  ot  the  walk  at  the  time  and 
place  of  the  Injury. 

2.  We  are  dear^  of  tbe  opinion  that  with- 
in the  principles  stated  in  Hart  r.  Ralhroad 
Co..  67  N.  W.  91.  (decided  berewIthO  the  evi- 


doice  is  sufficient  to  support  the  verdict 
Within  the  repeated  adjodlcatioas  of  this 
court  the  trial  judge  was  Jnstlfled  in  re- 
fusing to  grant  the  nonsuit  and  In  submit- 
ting the  question  of  negligence  to  the  Jury. 
Richards  v.  aty  of  Oshkosh.  81  Wis.  228,  61 
N.  W.  266,  and  casea  there  dted. 

3.  Manifestly,  the  court  properly  submit- 
ted the  question  to  the  jury  as  to  whetho'  the 
alleged  defective  condition  ot  the  walk  had 
existed  toe  sudi  lengtli  of  time  prior  to  the 
acddent  that  the  defendai^  should,  with  rea- 
sonable care  and  dlllgaioe,  have  discovered 
and  remedied  the  sam& 

4.  Exception  is  taken  because  the  court 
charged  the  Jury  that  "a  dty  la  not  required 
to  grade  down  Its  streets  ao  tiiat  Its  side- 
walks shall  be  levd.  In  constructing  its 
walks,  it  may,  aa  a  general  rule,  follow  tbe 
natural  slope  of  the  ground,  although  by  do- 
ing so  Its  walks  may  not  be  as  safe  when  It  Is 
r^ning,  or  whea  there  is  snow  or  ic^  as  tb^ 
would  be  If  levd.  Hm  ddewalk  In  questloa 
cannot  be  hdd  to  have  bem  Insnffldent  be- 
cause, lengthwise,  It  ft^wed  the  slope  of 
the  grotmd.  It  is  for  you  to  say  wlwtber  or 
not  the  sidewslk.  when  13ie  plalntlfl  fdl,  was 
not  in  a  reasonably  safe  condition,  became 
of  tbe  extent  of  Its  pltdi  tomrd  the  street, 
and  of  Itai  being  so  that  tbe  earth  would  wash 
onto  it  from  the  side  nes:t  Delke's  lot  f  you 
And  frmn  the  evidence  that  earth  did  wash 
onto  It  from  that  sld&"  It  Is  v«y  doubtful 
whether  the  exception  to  anch  porttw  of  the 
charge,  which  la  genoal,  is  soffident  to  raise 
the  question  whether  the  last  dause,  stand- 
ing atone,  would  be  error.  Kmever  that 
may  be,  we  are  of  the  opinion  that  the 
charge  contoins  no  oror  which  is  ivejodldal 
to  the  defendant  As  said  la  Hart  t.  BaU- 
road  Ga,  siqira,  "aa  a  goieral  nda^  negligence 
Is  to  be  deduced  as  aa  Inference  of  tact  from 
aeveral  fitcts  and  drcumstuioea  dladoaed  by 
the  evidence,  after  their  emnectloa  and  re- 
lation to  the  matter  In  lasne  have  been 
traced,  and  their  weight  and  force  consid- 
ered." This  rule  Is  peculiarly  arolleable  to 
the  case  at  bar.  Ttae  Important  qnestton  Cor 
the  jury  to  determine  was  whether,  at  tbe 
time  and  place  to  question,  the  aldewalk  was 
in  a  reasonably  safe  omdltlMi  for  trard. 
This  necessarily  Involved  all  the  several  f&ots 
and  drcumatances  oonstitottog  such  condi- 
tions. Tbe  CRW  of  the  cba^^  If  any,  waa 
In  eliminating  from  the  case  the  element  of 
the  dope  or  descent  lengtbtriae  the  walk, 
and  confining  tbe  jury  to  Ibe  pitch  or  descent 
towards  the  street,  and  Its  being  so  that  the 
earth  would  wash  upon  It  tnm  tbe  side  next 
Delke'a  lot  The  vice  of  eliminating  one  ot 
more  elements  going  to  make  up  such  am- 
dltlon  OT  negligence  was  considered  in  Hed- 
dles  T.  BaUway  Co.,  74  Wis.  266-267, 42  N.  W. 
287.  InStiUIngv.TownofTborp,64Wls.688, 
637, 11  N.  W.  906,  tbe  condition  of  tbe  bridge 
was  somewhat  like  the  walk  to  question,  and 
It  was  said:  "In  diarglng  the  Jury  the  court 
was  bound  to  ke^  In  view  these  admitted 
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ftcti,  and  the  ertdeacs  In  tta  OMK  Vb»Snej 
were  not  to  be  Inatructed  xtpon  law  In  the 
-abstract,  bat  oalj  as  to  ttie  law  appUcaUe 
to  the  admitted  facta  and  the  evidence  at 
the  reqwctlTe  partlea.  The  ooort  was  no^ 
therefore,  bound  to  sobmlt  to  the  iorj  the 
effect  of  mere  s&pperlness  from  the  ordinary 
-actloD  of  the  elements,  as  Ice  and  snow,  In 
«  bildge  ivoperly  oonstrneted,  and  havlnc  a 
terel  surface,  bnt  mOy  to  glTO  such  Inatme- 
tiona  aa  ahonld  be  requested  as  to  the  law  ap- 
^Icable  to  that  bridge  In  Its  then  xs-eaait 
<xinditIon,  aa  rerealed  br  the  evidence  of  the 
respective  partlea."  Such  condition  neceaaa- 
cUy  Inv<dved  all  ttie  elements  going  to  make 
vjf  the  same.  In  this  respect  it  la  like  dr- 
cnmstaatial  evidence,  which  *is  defined  to  be 
where  the  proof  apiiues  ImmedUtdy  to  col- 
lateral taetM  snnMsed  to  have  a  connectloii, 
near  or  remote,  with  the  fact  in  oontroversy. 
*  *  *  In  audi  a  case.  It  la  obrtoosly  mis- 
leading to  separate  each  collateral  fact  go- 
ing to  make  up  lha  chain  of  draumstanees, 
whlcA  would,  together,  ttias  ftirce  convtctton 
of  the  prhiclpnl  fsct  In  oontrovcrsj,  and 
then*  with  qnallflcathm,  mstnict  the  Jnry  that 
ench  Isolated,  collateral  ttLCt  was  not  aoffl- 
Kiient  of  itsdf  to  establish  anch  principal 
Cset"  Kxpreas  Co,  r.  Jenkins,  64  Wia.  546. 
MOL  2S  M.  W.  640.  Manifeatlr,  the  cmn 
menfloMd  oonld  not  have  worked  to  the 
pt«)ndlce  of  the  d^tedant,  although  Uiey 
mt^t  bare  optrated  to  the  aolona  prejudice 
of  the  plalntlfr. 

0.  It  la  contended  that  a  new  trial  should 
hare  been  granted  becanae  of  the  lmpr(H»OT 
Ifaie  of  argmnent  oC  coonsd  for  the  plain- 
tiff. The  conduct  of  the  trial  must  necessarily 
be  left  with  the  trial  court,  In  the  flrat  In- 
«taacei  If  fhsA  ooort  eommita  an  error.  Its 
rnUoci  ma7,  of  esarse^  be  ooiTected  hare. 
No  eKceptton  to  aoeh  line  of  aigoment  ap- 
fveara  to  taave  been  made  at  the  time.  Much 
lasa  was  may  mllng  made  thereon,  as  there 
ahonld  have  been.  Bbilcalrna  v.  Otty  of 
JanarrlUe^  67  Wlo.  80^ »  N.  W.  56S;  Heocke 
RaUway  Go;,  69  Wla.  408.  84  N.  W.  948. 
Socb  Una  of  argument  la  only  made  to  ap- 
pear by  attdavtta  on  a  motKm  for  a  new  trial. 
Such  motkm  was  necessarily  addressed  to 
the  discretion  of  the  trial  court  Tbae  la 
certainly  more  reason  for  holding  that  there 
was  no  aboso  of  audi  dlacretton  In  rsfnstng 
that  motion,  than  In  lef&alng  to  disturb  the 
Judgment  In  BiAar  v.  States  09  Wla.  41,  33  N. 
W.  62,  irtiere  It  waa  aald:  'HSoonsel  necessa- 
rily have  a  broad  latitude.  Who*  coonad 
<m  one  side  transcend  thdr  privilege,  counsel 
en  the  other  side  may,  without  Jeopardizing 
their  ease,  follow  than,  and  indulge  is  prop- 
«r  commrata  tq;MSt  the  same  matter.  •  •  • 
The  trial  judge  la  neceaaarily  familiar  wltti 
all  such  facts  and  drenmstanoea,  aa  well  aa 
aH  shades  of  tbo  evldoice.  He  must  neces- 
sarily have  a  broad  discretion  in  such  mat- 
ten.  •  •  •  Btarar  la  not  to  be  presumed. 
In  sndi  a  cbs&  If  counsel  abuse  th<dr  priv- 
UstfSk  or  the  oourt  Its  dtacroOoa,  It  should  be 


made  to  appear  afflrmattvely,  by  Incorpofat- 
Ing  all  eesentSal  facts  and  circumstances 
showing  It  In  the  record.  •  •  •  We  can- 
not Bay  ttom  this  record  that  there  was  such 
abuse  of  privilege  or  discretion," 

The  verdict  does  not  appear  to  be  exceaa. 
Iva  The  Judgment  the  circuit  court  ta 
afflrmed. 

HARRIS  V.  WOODFORD. 
(Supreme  Court  of  Michigan.    Dea  22,  1898.) 
Uuimoos  FBOflsoimoN— Pbobabls  Cidbs— Iir- 

STKOCTIOKS. 

1.  An  atteqipted  settlement  br  en  anployer 
with  an  employe  for  moneys  alleged  to  have 
been  embezzled  by  the  latter,  end  the  employ- 
er's failure  to  notify  the  prosecatlng  attorney 
of  this  fsct,  do  not  of  themsdves  show  ^at  be 
instituted  tiie  crimioal  proceedings  without 
probable  cause,  so  as  to  render  him  liable  tk^e- 
for  in  damages  to  die  emptove. 

2.  In  an  actloa  for  malldous  prosecution, 
aa  iastnictioa  that  probable  cause  cannot  exist 
when  good  faith  Is  lacking  is  enonsooa  if  there 
Is  no  evidence  showing  that  d^endaut  acted  In 
bad  faith. 

Brror  to  circuit  court,  Tmham  county;  Bol- 
lln  H.  Person,  Judge. 

Action  by  George  H.  Harris  against  George 
W.  Woodford  for  malicious  pr{>secntl<Mi. 
There  waa  a  Judgment  for  plaintiff,  and  de- 
fendant brings  «Tor.  Reversed. 

Jay  P,  Lee.  tor  appelant  F.  B.  Porter 
and  Black  ft  Dodge,  for  anp^leeb 

BOOKER,  a  J.  Tho  plaintiff  obtained  » 
verdict  and  judgment  lor  $216  against  the 
dofendaat  in  an  action  fto  mBUrioos  proaecu- 
tlm.  The  plalnttff  was  local  agent  of  the 
Farmartf  VriatA  Manufacturing  ODmpsny, 
an  Ohio  eorpontlon,  and  the  detaidant^  who 
was  gmcml  agmt  of  the  aamo  eonoe^^  eana- 
ed  ptein tiff's  arrest  upon  a  complaint  made 
tqr  Urn  for  tha  cmbeaalsDMat  of  foar  grata 
drilla,  a  harrow,  some  machine,  extras  and 
r^alra,  and  (180,67  In  money.  Upon  the  cs- 
amlnatbm  the  magistrate  dladiarged  the 
plaintiff.  Upon  the  trial  of  this  cause  the 
court  held  that  there  was  nothing  to  show 
that  the  pialntifl  waa  gnllty  of  tho  offenae 
of  embeariement  He  sobmitted  the  follow- 
ing queatlona  to  the  Jury*  <D  ^d  de- 
foidant  probable  cause  for  making  the  eom- 
plalntl  (2)  If  not,  was  the  defendant  justi- 
fied In  making  vaA  cmnphdnt  by  the  flact 
that  he  acted  under  the  advloe  of  the  prose- 
cuting attorney  T 

The  assignments  of  error  are  all  based  up- 
on the  charge  and  the  regneata  to  charge. 
The  court's  durge  oooelsted  largely  of  re- 
quests of  the  req^eetlve  oounseL  The  flrat 
aSslgnmoit  of  omn-  la  made  upon  the  follow- 
ing: "Tou  are  not  compelled  to  find  that  de- 
fendant acted  In  good  faith  In  bringli^  a 
criminal  prosecution  because  he  swears  that 
he  todk  the  advice  ot  the  prosecuting  attw- 
ner*  tar,  if  yon  find  fnmi  the  evldoice  that 
he  getually  had  within  his  knowledge  facte 
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vUch  show  tint  bo  embezzlement  had  been 
MDiiatted,  then  hla  act  was  malicious."  The 
folat  made  upon  this  InBtructlon  is  that  It 
fid  not  place  tlie  liability  upon  the  fact  that 
ht  concealed  from  the  prosecution  facts 
wMdi  would  have  shown  that  no  embeczle- 
laent  had  been  committed,  but  allowed  them 
to  coDTlct  upon  the  mere  fact  that  he  was 
la  porae^fion  of  such  facts,  and  did  not  com- 
Bonicate  them,  although  he  did  not  Intention- 
ally conceal  them  from  the  proeecntlng  offl- 
CET.  In  the  same  connection  we  may  allude 
to  the  second  aaaJgnmcnt  The  court  char- 
fed:  "Before  one  can  justly  the  making  of 
a  crtmlnal  omnidaint  upoa  the  advice  of  the 
fnteeoUng  attorney,  he  must  make  It  ap- 
pear that  he  laid  all  the  material  facts  of 
tkt  matter  within  his  knowledge  before  the 
gnaeentiiis  attorney."  It  Is  contended  that 
should  uot  be  held  liable  U  he  laid  before 
Oe  prosecating  attorney  all  facta  in  his  [kw- 
SMkm  wlilch  be  deuned  mafeo-ial,  and  that 
tte  eoort'a  ctiarffe  would  compel  a  person  to 
decide  tike  qnestloB  of  mataiality  at  his 
peril.  The  iKief  ot  oonnsel  doss  not  point 
est  what,  it  any,  matters  within  the  knowl- 
edge of  defendant  were  not  communicated  to 
the  prosecuting  attorney  because  not  snp- 
vosed  fftf  t^**-  He  Menu  to  attack  the 
duiye  as  an  abstract  proposition.  The 
flwory  upon  which  he  Juetifles  is  that  he  has 
acted  npon  the  advice  of  one  presumed  to  be 
■ore  competent  than  ha  to  Judge  of  the  nm- 
leriaUty  of  the  facta  litrolTed.  We  do  not 
ay  ttat  a  man  might  not  be  safe  In  acting 
mder  advice,  though  he  should  fall  to  men* 
Una  erery  fftet  bearing  upon  the  offense;  bat, 
as  the  case  must  be  reveraed  upon  other 
graondfl,  and  tiUs  Inaccuracy  In  the  chai^, 
If  it  he  one,  ia  not  Ukely  to  be  repeated,  It  Is 
MSocoBsnry  to  discuss  It  further. 

The  duuga  la  attacked  for  the  reason  that 
tt  require*  good  faith  and  belief  in  the  guilt 
of  tlie  penon  aecnsed  to  Justify  a  mrdlct  for 
the  defendant.  The  judge  charged  the  jury 
as  fflUon:  **nie  intent  bad  everything  to 
do  wSth  it.  If  Mr.  Woodford,  at  the  time  he 
■Ida  tbia  oomplatnt,  hlmsdf  beUeved  that 
Mr.  Etania  liad  conrcfted  the  proceeds  of 
those  dilUa  with  InteDt  to  defraud  the  Farm- 
er^ Prtasd  Mannfftcturlng  Company,  then 
there  was  probable  cause  tor  his  action  In 
■wearing  out  the  complaint."  There  may  be 
snue  autlMritles  which  hold  that  advice  of 
csuna^  baaed  vgoa  a  fall  statement  of  all 
bets,  is  a  cnnplete  defense  regardless  of 
the  opinions  er  belief  of  the  complainant  in 
nflatlon  to  the  gidlt  of  the  accoaed.  Bat,  if 
SD^  they  are  not  in  accord  vrifti  the  weight 
«f  anOMCtty.  An  essential  element  of  ptabor 
Me  cause  is  good  foith.  In  Kavenga  t.  Mack- 
tetoah,  2  Ban.  &  0.  698.  698,  It  la  said  to  be 
a  question  for  the  jury  whether  he  acted 
beaa  flde  on  the  oplnlm  believing  that  he 
had  a  cause  of  action.  "Probable  cause  Is 
«ch  amdoct  on  the  part  of  the  accused  as 
■ay  Induce  the  court  to  Infer  that  the  proae- 
catkm  was  nndcrtaken  f or  pnbilc  motives." 


Ulmer  t.  Leland.  1  Oreenl.  1S^  "Aad  air 
though  the  facts  known  make  out  a  prima 
facie  case  of  guilt,  yet  if  the  circumstances 
are  all  conslateat  with  the  Innocence  of  the 
party,  and  the  jsrosecutor  knows  the  accused 
Is  not  guilty,  or  does  not  believe  him  to  be 
guilty,  he  cannot  have  roasonable  cause  for 
the  prosecution."  Woodworth  v.  Mills,  61 
Wis.  44,  20  N.  W.  72Si  Fagaa  v.  Knox,  1 
Abb.  N.  O.  246;  Griffin,  v.  Chubb,  E>6  Amcr. 
Dec.  85;  Prough  t.  Bntrlken.  U  Pa.  St  81; 
Sharpe  v.  Johnston,  76  Mo.  660;  t.  Go* 
lugs,  112  lU.  656;  Brewer  t.  Jacoba,  22  Fed. 
217.  An  Instroctlmi  that  probable  cauae 
cannot  exist  where  good  faith  Is  Jacfcing 
may  be  proper  In,  a  case  wtaidi  admlflB  of  the 
question.  In  thla  case  It  is  contended  tliat 
the  Jury  should  have  been  allowed  to  find 
tltat  good  faith  was  lacking,  because  of  the 
attempted  settlement  of  the  claim,  and  the 
tallnre  to  Inform  the  pmsccnting  attorney  of 
the  lettors  In  nttetlm  thereta  When  a 
plaintiff  is  Aown  to  have  taken  and  appro- 
priated to  his  own  use  property  bdonglng  to 
his  employer,  ivocxt  of  an  atteB4»t  h?  lha 
defeadant  to  aed3e  the  matter  and  obtain  Us 
own  does  not  of  Itself  tad  to  show  a  want 
ot  criminal  latent  npon  the  part  at  auch 
platntlfl,  or  belief  In  his  Inziocenee  upon  the 
part  of  the  defendant.  Fagnan  v.  Kaax,  90 
N.  Y.  S25.  Nor  la  there  anything  la  tbeae 
letters  that  tends  to  show  Insincerity  on  the 
part  of  the  defendant,  or  to  indloate  that  he 
delated  defendant's  gnOt  The  tmrOoi  <tf 
^twlag  want  of  prcbablh  cause  is  iqMm  the 
plalatUf,  and  In  answer  to  the  prima  fade 
ease  made  hr  Aowlng  the  arrest  at  def eod- 
ant'S  Instigation  and  dlschaige  the  defendant 
bad  shown  cbrcnmstanoes  which  tended  to 
eatahllBh  probable  cause.  We  find  nothing 
from  which  a  want  of  belief  In  guilt  coidd 
be  Intimately  inferred.  There  was  nothing 
to  Indicate  bad  fhtth,  and  the  court  slioaid 
not  have  permitted  the  Jury  to  find  It  by  sub- 
mittlng  the  question  to  them.  The  Judgment 
must  be  reversed  and  a  new  trial  ordered. 
The  other  Justices  concurred. 


MILLS  V.  AMERICAN  EXP.  OO. 
(Supreme  Conrt  of  Michigan.  Dee.  22,  1898.) 

BXPBSSS  UOKST  OBOKB  —  LlABIUTT  TO  DraWSR. 

The  purchaser  of  an  express  money  order 
indorsed  It,  and  mailed  It  to  the  indorsee,  who 
had  Informed  bis  wife  of  ite  expected  arrival, 
and  had  authorized  her  to  receive  it.  On  its 
arrival  the  indorsee  was  incompetent  to  trans- 
act business,  and  died  shortly  afterwards,  bnt 
his  wife  Indorsed  the  order,  received  the  mon- 
ey, and  artplied  It  as  she  bad  been  directed  by 
him.  Bela,  tbat  the  purchaser  had  no  right  of 
action  afaioBt  the  express  company  for  the 
money  ft  had  paid  on  the  order,  since  the  title 
thereto  had  passed  by  its  indorsement,  and  itm 
acceptance  and  receipt  by  the  wife,  as  she  bad 
been  authorized  to  do  by  the  indorsee  while 
competent;  and  the  fact  that  he  was  incompe- 
tont  when  the  erder  arrived  Is  immaterial. 

Brnn:  to  circuit  court,  Lapeer  county;  Jo- 
sqih  B.  Moored  Judge, 
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Action  by  Robert  Mills  against  the  Amert- 
can  Expr«M  Company  for  the  amount  of  a 
mon^  <Hrder  pnrchaaed  ttf  blm  trom  defend* 
ant  There  waa  a  Judgment  for  defendant, 
and  plaintiff  brings  error.  Affirmed. 

The  other  facts  fully  appear  la  tSia  follow* 
Inc  statement  by  OBAl^T,  3  a 

This  case  was  tried  before  the  court,  with- 
out a  Jury,  and  the  finding  is  as  follows: 
"a)  That  Hhortly  after  February  4,  1890,  the 
I^ntifC  reoMred  a  letter  from  one  Mr.  Har- 
ris, of  Otter  Lake,  Michigan,  requesting  a 
loan  of  twenty-flre  dollars,  and.  In  response 
to  the  same,  plaintiff,  on  the  11th  day  of 
FelHToary,  1890,  purchased  of  defendant's 
agent,  at  Btandlsb,  Michigan,  an  express 
money  order  for  twenty-five  dollars,  to  be 
transmitted  to  Wilson  Harris,  Otter  Lake, 
Michigan,  and  that  the  money  order  for 
twenty-five  dollars  was  Indwsed  by  him 
ov«  to  Wilson  Harris,  or  ard^,  on  the  same 
day,  and  forwarded  by  mall  to  said  Harris, 
at  Otter  Lake.  Michigan.  (2)  That  said  let- 
tee  was  taken  from  the  poet  office,  on  the 
12th  day  of  Febmary,  1890,  by  the  son  of 
satd  Harris,  abont  4  o'clock  In  the  aftmioon; 
that,  prlcv  to  that  time,  Wilson  Harris,  after 
ho  was  taken  sick,  and  while  be  was  com- 
petent to  attend  to  bis  affalra,  told  his  wife 
that  he  was  e^>ectlng  money  from  Mills,  and 
directed  h«,  when  it  arrived,  to  pay  the 
■ame  to  Daniel  MerrlU,  to  apply  on  the  rent 
of  the  farm  then  occupied  by  them,  and,  aft- 
er said  Harris*  death,  his  wife  received  said 
money  on  said  order  sent  by  Mills,  and  paid 
the  same  to  Daniel  Mcarlll,  as  db«cted  by 
said  Harris.  (3)  That,  after  the  death  of 
Wilson  Harris,  said  ot^&t  was  indorsed  by 
Mrs.  ^rris,  who  obtained  the  ftice  thereof 
of  Tanner  A  Stark,  who  also  Indoraed  It, 
and  fcvwarded  It  through  the  bank  to  De- 
troit, where  It  was  paid  by  the  defendant 
company,  February  39,  1890.    (4)  That  the 
defendant  company  never  paid  twenty-five 
d<dlara  to  Wilson  Harris  personally,  during 
his  lifetime,  for  the  plaintiff,  after  the  11th 
day  of  February,  1890,  and  It  never  paid  at 
any  time,  except  as  hereinbefore  stated. 
The  court  finds,  as  a  conclusion  of  law,  that 
when  said  money  order  waa  indorsed  by 
nad  plaintiff  to  the  order  of  said  Wilson 
Harris,  and  transmitted  to  said  Harris  by 
mall,  that  said  plaintiff  ported  with  his  in- 
terest in   the  money  order  and  the  money 
represented  by  it,  and  that,  undo*  the  facts 
as  found  above,  he  cannot  recover  in  this 
action.    Judgment  is  therefore  entered  In 
favor  of  the  defendant"    Plaintiff  excepted 
to  the  second  finding  of  fact  because  the 
court  omitted  to  find  that  Harris,  at  the 
time  of  the  receipt  of  the  letter  and  order, 
waa  incompetent  to  do  any  business  on  ac- 
eoont  of  sickness,  and  died  at  11  o'clock 
P.  M.  of  the  same  day.   He  also  excepted 
to  the  third  finding  of  fact  because  the  court 
refnaed  to  find  that  Harris  newer  accepted 
the  moD^  wdor,  or  authorised  any  one  to 
aooept  It  for  Urn.   He  also  esNptB  to  the 


CMtdnrton  of  law,  because  the  facts  ftnmd 
win  not  snpiMrt  the  Judgment 

Kohler  ft  Bentley,  toe  appelant  T.  O. 
Harvey,  for  appellee. 

GRANT,  X,  (after  stating  the  facts.)  Un- 
less the  incompetency  of  Mr.  Harris  to  trans- 
act business  on  account  of  sickness  operated 
to  prevent  the  passing  of  the  title  to  the 
order  and  the  money  it  represented,  suidi 
fact  Is  Immaterial.  Harris,  after  having 
written  plaintiff  for  the  money,  constituted 
bis  wife  his  agent  to  receive  and  disburse  ft, 
which  she  did,  as  directed.  He  was  at  that 
time  competent  His  condition  at  the  time 
the  draft  was  recdved  by  hta  ag^t  was 
Immaterial  At  his  death  the  draft  became 
the  propa*ty  of  hla  estate.  Whether  bis  wife 
rightfully  or  wrongfully  disposed  of  it  Is  a 
matter  between  her  and  the  administrator, 
but  not  one  In  which  the  defendant  Is  con- 
coned.  By  the  receipt  and  acceptance  of 
the  draft  by  bis  agent  who  was  authorized 
to  receive  it  the  title  passed.  Judgm«it  af- 
firmed. The  other  Justices  concurred. 


WILLIAMS  V.  HTDB  et  sL 
(Supreme  Court  of  Michigan.    Dec  22.  1893.) 

MORTOAQB— Om  BTAMDINO  TtHBBB— RbCORD. 

A  mortgage  on  standing  timber  b  n 
mortgage  ou  an  interest  in  laud,  and  the  filing 
thereof,  as  a  chattel  mortgage^  in  the  towa 
clerk's  office,  is  not  notice  to  a  snbsegnent  pn^ 
chaser  from  the  mortgagor. 

Brror  to  drcnlt  ooivt,  Ueoosta  ooonty; 
John  H.  Palmar,  Jndga 

B^lerln  by  John  WllUams  i^talBSt  Btaak 
D.  Hyde  and  otbttv  for  a  lot  (tf  «hingi«i«. 
There  was  a  JndgmMit  for  defendants,  and 
plaintiff  brings  oror.  Affirmed. 

E.  F.  Dewey,  (F.  W.  Cook,  of  counsel,)  for 
appellant   Frank  Dnmon,  tat  i^pdleea. 

McORATH,  J.  On  the  llfh  Oaj  of  De- 
cember, 1891,  one  BridcsMk  entered  into  a 
written  agreement  with  one  St  ClaJr.  wboe* 
by  the  former  leased  to  the  latter  a  certain 
shingle  mill  and  outfit  and  also  gave  to  the 
latter  a  license  to  cut  into  ablngles  all  the 
pine  timber  upon  certain  described  lands; 
and  the  latter  agreed  to  manufacture  said 
timber  into  shingles,  and  to  pi^  to  the 
former  certain  specified  prices  per  tlumsand 
for  all  shingles  so  manufactured.  This  agree- 
ment was  delivered  December  29th,  when  St 
Clair  took  possession,  and  was  operatins  the 
same  when  this  action  was  oommeaced.  Oa 
Apra  26.  1892,  St  Clair  sold  a  quantity  eC 
the  shingles  so  manufactured  to  defmdants, 
who  paid  for  the  same  In  fnll.  Brlckaen, 
after  the  execution  of  the  agreement  between 
himself  and  St  Glair,  but  befwe  the  dtilvefy 
thereof,  executed  a  mortgage  to  plaintiff  up- 
on the  sawmill  and  outfit  and  also  upon  aO 
tHe  standing  and  down  ttmba  upon  ttie  same 
1^4,  and  filed  the  same  aa  a  chatty  mortsam 
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and  biinsi  replerta  asalnat  defendants  for  the 
ahlngles  so  sold  to  defmdants  as  aforesaid. 
No  actual  notice  to  dtber  St  Olalr  or  de- 
fendants Is  shown.  Id  the  agreement  be- 
tween Erldcsoi  and  St  Clair  the  lands  are 
described  as  belonging  to  Erlcksen.  The 
shingles  were  cut  from  timber  which  was 
standing  at  the  time  the  mortgage  to  plain- 
tiff was  glren.  The  mortgage  to  plaintiff, 
io  far  as  It  relates  to  standing  timber,  was 
a  mcHTtgage  of  an  interest  In  real  estate, 
(BosseU  T.  Myers,  32  Mich.  022,)  and  the  fll- 
iog  thowf  In  the  clerk's  office  was  notice 
to  no  oae,  {fiooth  t.  OUtct,  67  Mich.  674,  36 
N.  W.  79a)  The  Judgment  wUl  not,  there- 
fore, be  dlstiiibed.  The  other  Jnstioefl  con* 
cmnd. 


BURGER  T.  BSSTB. 
(Sagnnw  Conrt  of  Michigan.  Dee.  22,  1898.) 

PAXTITIOV— JtmOMBNT— Bffect. 
A  judgment  ot  partition  dJTidlng  land  be- 
tween two  tenants  in  common,  snbject  to  a  Ufa 
estate,  which  Is  silent  as  to  any  compensation  to 
be  paid  by  tme  party  to  the  other  for  aoy  in- 
ennality  odT  partftUHi.  is  conclusiTe  that  no  In- 
•qnalitr  exists,  since  How.  St  |  79S1,  le- 
•piirea  sadb  compensation  to  be  made  in  cases 
of  ineanalitr;  and  hence  parol  OTidenoe  Is  not 
admiMdble,  In  a  collateral  proceeding  to  show 
tnat  the  partition  was  made  in  rfew  of  an 
agreoDuit  by  one  of  the  parties  to  pay  the  oth- 
er a  snm  of  numey  on  the  determinaaon  of  the 
Iff*  astata. 

Error  to  drcult  conrt,  Wayne  county;  Oor- 
adlns  J.  ReUly,  Jndge. 

Assumpsit  by  Mary  Borger  against  John 
Beete,  originally  bronght  la  justice's  court 
Fnm  a  judgment  for  defendant  plaintiff  ap- 
pealed to  the  district  court  where  Judgment 
was  again  rendered  for  def«idant  PlalntUT 
brings  OTOT.  Affirmed. 

Charles  Flowers,  for  aro^lant  Petw  B. 
PariE,  for  apiiellee. 

UcORATH,  J.  The  parties  are  brother 
and  ^ter.  After  the  death  of  the  father, 
and  dorinff  the  life  <it  the  mother,  a  par. 
UtifflD  of  a  certain  pared  of  land  of  which 
the  father  died  seised  was  had  In  the  drcult 
court  subject  to  the  mother's  llfA  estate. 
The  philntlff  insists  that  the  parties  rerbally 
agreed  upon  the  division  which  was  finally 
made;  that  defendant  was  to  take  the  par- 
ed upon  which  the  house  stood;  tiiat  the 
oommlsdoners  had  appraised  the  house  at 
9500;  that  othwwise  the  land  was  about 
equally  divided;  that  dtfendant  agreed  to 
pay  to  plalntlfl  $250  upon  the  death  of  the 
mother  In  ooiuMera,Moa  <tf  the  difference  In 
value,  and  that  the  partttion  was  made  in 
view  of  this  agreement  betweui  the  parties. 
Two  of  the  comrolselwiers  hava  died  since 
the  partition.  The  third  was  sworn  for  de- 
fendant and  denied  the  appraisement  or 
that  the  alleged  undwstandings  at  the  par- 
ties wen  oiMuidered  by  the  commissioners. 
1^  d^endant  bad  Jodgmoit,  and  i^nttff 


appuUa.  Both  the  report  of  the  commis- 
sioners and  the  decree  are  silent  as  to  the 
appraisal,  and  also  as  to  the  other  disputed 
questions.  The  statute  (How.  St  1 1^31)  pro- 
Tides  that  whenever  partition  shall  be  de- 
creed, if  it  shall  appear  that  it  cannot  be 
made  equal  between  the  parties  without  prej- 
udice to  the  righta  and  Interests  at  some  ot 
them,  the  court  may  decree  compoisatlon  to 
be  made  by  one  party  to  the  other  tor  inequali- 
ty of  partition.  The  parties  were  before  the 
court  in  the  i>artitlon  proceeding.  Plaintiff 
bases  her  right  to  a  recovery  upon  an  agree- 
ment founded  upon  an  Inequality  in  the  par- 
tition. The  Judgment  of  the  court  mnst  con- 
troL  It  must  be  presumed,  especially  in 
view  of  this  statute,  that  no  inequality  ex- 
isted, and  this  presumption  cannot  be  over- 
thrown by  parol  In  a  coUatatd  proceeding. 
The  Jodgment  la  thwetore  affirmed.  The 
other  Jnitlcea  ooocnrred. 


NZAaABA  FAUiS  BBSTWiNG  CX>.  t.  WAUL. 
(Supreme  Court  of  Mldilgan.  Dec.  22^  1888.) 

OOHTBAOTS— POBUO  POUOT. 

A  retail  liquor  dealer,  who  has  failed  to 
pay  his  state  license  tax,  and  Is  actually  en- 
gaged in  an  illegal  traffii^  cannot  recover  from 
a  brewing  company  for  its  tweadi  of  contract 
to  sdl  Its  beer  ezdnsivdy  to  him  In  a  designat- 
ed town. 

Error  to  circuit  court,  Saginaw  county; 
Chauncy  H.  Oage,  Judge. 

Assumpsit  by  the  Niagara  Falls  Brewing 
Ciompany  against  James  J.  Wall  for  goods 
sold  and  ddlvared.  There  was  a  Judgmwt 
for  plaintiff,  and  defOidant  brings  oror.  Af- 
firmed. 

Taraney  &  Wicker,  tar  appeUant  WeadoiA 

4  Purcdl,  for  appdle& 

GBANT.  J.  On  May  7,  1B91,  defoidant 
wrote  platntlfl  requesting  the  agency  of  the 
dty  of  Saginaw  and  ridnlty  for  the  sale  of 
plaintiff's  beer.  May  Uth  plaintiff  wrote,  ac- 
cepting defoidant's  offer.  In  the  following 
language:  "In  regard  to  your  request  to  fl^ve 
you  the  agency  for  our  beer  tor  your  dty 
and  the  vicinity,  as  we  are  very  willing  to  do 
BO,  and  not  to  sell  it  to  anybody  else  as  long 
as  you  are  handling  the  same  with  good  ad- 
vantage, and  yon  promptly  fill  the  agreement 
to  pay  for  the  first  car  when  yon  are  ordering 
the  second,  and  so  on.  W^  on  our  part  will 
pay  great  pains  to  send  to  you  rlf^t  along  an 
A  No.  1  beer,  whldi  will  find  the  full  satis- 
faction of  your  customers,  and  so  we  hope 
that  you,  will  secure  an<f  build  up  a  good 
trade  for  It"  A  dmllar  arrangnnent  bad  be- 
fore existed  by  paroL  Plaintiff  shipped  to 
defendant  beer  under  the  arrangemait.  This 
suit  Is  tn'onght  for  one  car  load  of  beer.  It 
was  conceded  that  tSkcre  was  doe  plaintiff 
|^1.9fi,  subject  to  any  recoupment  defendant 
might  have.  This  dalm  of  reo(MQ>ment  Is 
based  npffio  alleged  rlidatiMi  oi  tbs  omtnet 
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by  platntlff  In  maUnff  oae  sale  vt  beer  to  an- 
other liquor  dealer  in  the  dty  of  Saginaw, 
nils  sale,  dalmed  to  be  In  Violation  of  the 
eimtract,  was  made  May  26tfa;  tbe  conslgii' 
ment  reaching  Saginaw  on  the  28tlj.  Defmd- 
ant  learned  of  this  sale  on  the  same  day  the 
goods  reached  the  vendea  He  immediately 
treated  the  contract  as  rescinded  and  dlsoon- 
tlnned  ordering  beer  from  the  plainUff.  De- 
fendant made  sales  of  the  beer  tbns  received 
at  varions  times  between  May  11th  and  June 
6th.  From  May  1st  to  Jnne  6th  the  defend- 
ant was  engaged  In  on  Illegal  traffic,  A>r  he 
had  not  paid  the  tax  nor  filed  the  bond  re- 
quired by  the  law  as  a  condltlMi  inrecedent  to 
ttitolng  into  the  traffla  There  is  no  evidence 
that  the  plaintiff  was  aware  of  this  fact  De* 
fendant  now  se^  to  recover  damages  while 
caotfaged  in  a  business  which  was  criminal, 
and  tor  which  he  was  subject  fbr  evory  day 
In  which  he  was  thus  engaged  to  a  flue  or 
imprisonment  or  both.  In  the  discretion  of  the 
court  It  has  be»  held  by  this  court  that  a 
saloon  keeper  cannot  recover  toe  sales  made 
by  him  before  he  has  paid  his  tax  and  filed 
his  bond.  Lonngw  t.  Jardlne,  66  Mich. 
23N.  W.  203.  It  was  there  h^  that  the  Uq- 
nor  law  was  not  enacted  tor  the  purpose  of 
revenue  mly,  hot  for  the  safety  and  proteo. 
tlcm  of  puiMiC  UHmUs  as  w^;  and  that  a  con- 
tract or  sole  made  In  TiolatlffiD  of  It  was 
void.  Hie  same  was  held  In  Deering  t.  Chap- 
man, 22  Me.  48&  It  is  Insisted,  however,  by 
the  defendant  that  be  might  legally  buy, 
though  he  oould  not  legally  sdL  The  case  Is 
not  one  wliere  a  inrty  has  boni^t  Intending 
to  make  legal  sales,  and  to  store  and  keep 
the  liquor  until  be  has  obtained  the  legal 
rigbt  to  s^  Defendant  was  actiully  engag- 
ed in  the  lU^al  business  and  sold  most  of 
tfw  Uqnor  while  he  waa'thns  engaged.  Whne 
thus  violating  the  hiw,  pUblle  policy  win  not 
pomlt  him  to  defend  against  a  1^1  pur- 
duse  while  be  was  oigaged  In  Illegal  sales. 
He  was  not  legally  in  condition  to  perform 
hta  euHract  with  fbe  plaintiff  until  he  had 
paid  his  tax  and  filed  his  btmd.  This  he  dM 
aot  do  before  the  all^cad  violation  of  She 
contract  by  ^bittff,  and  be  had  treated  It  as 
nsrinded  In  consequence  of  tiie  violation. 
The  plaintiff  might  legally  have  rescinded  the 
contract  upon  aBcertainlng  that  the  defend- 
ant had  not  ctHnpUed  with  the  law,  and  tbsn- 
fen  bad  no  right  to  make  sales  «f  the  goods 
purchased  from  It  Tlie  court  was  correct  tn 
Onctlng  a  Terdlct  for  the  plaintiff.  Judg^ 
aaent  siDrmed.  The  oth«"  justices  concurred. 


JATOOX  at  aL  V.  BAIX]H  et  aL 
(Snprone  Ooort  of  Ifichlgan.  De&  2%  1803.) 

BtU>KHC>— DOOtmSTART— CnTIOKARl. 

la  an  aetion  involTinff  the  issue  as  to 
whether  the  lien  of  an  attachment  dissolved  by 
^  dreult  Judge  had  been  iffeserved  by  the 
nmeval  of  the  proceedlasa  to  the  supreme 
eomt  hj  owtlaear^  an  alleged  oo^  at  m»  ew. 


tlorari,  served  on  the  adverse  party,  but  doC 
attested  by  any  pnUic  officer,  is  not,  of  ita^ 
sufficient  proof  of  tbe  removal. 

Error  to  circuit  court  Alcona  coiunty;  Wil- 
liam H.  Simpson,  Judge. 

Ejectment  by  James  A.  Jaycox  and  Qeorge 
JaycoK  against  Oeorge  W.  Belch  and  nieresa 
Baksh.  There  was  a  Judgm^t  for  plalntlfft^ 
and  defendants  bring  error.  Reversed. 

W.  B.  Depew,  for  appellants.  O.  H.  Smitb, 
(B.  J.  E)ell«y,  of  oonnsd,)  tor  appellees. 

MONTQOMERT.  J.  This  Is  an  action  of 
ejectment  The  plalntiCb  dorived  tbdr  tide 
tlvough  a  levy  upon  and  sale  of  the  lands 
In  question  In  a  suit  instituted  against  tiie 
defendant  Gewge  Balch,  in  whom  tbe  title 
appears  to  have  been.  Hie  d^ense  was  that 
at  the  date  of  tbe  levy  and  sale  the  peopertj 
In  question  vras  a  homestead,  and  the  plain- 
tifCs  sought  to  meet  this  defense  1^  show- 
ing, as  fhey  attempted  to  do,  tiiat  tbe  de- 
fendants occupancy  vras  mwely  cohvaUe; 
and.  furthCT,  that  prior  to  any  occupancy  by 
the  defendants  a  lien  bad  been  obtained  by 
attachment  which  continued  in  force,  and 
tliat  tberef^ire,  no  homestead  right  could 
attadi  as  agidnst  flie  attadunent  Ifen.  We 
are  satisfied  that  the  question  of  whether 
the  oecnqnmr  defwidsnln  was  saardy 
fltriorabl^  and  a  devioe  to  defeat  Uie  Intod* 
ed  levy,  and  without  any  actual  purpose 
of  making  tbe  pranlses  a  home,  was^  nnder 
the  testimony,  properly  snlnnltted  to  tiie 
Jury.  '  But  the  circuit  Judge  also  submitted 
to  the  Jury  the  qneatton  ot  wh^hcar  a  Uen 
was  created  by  attachment  of  tbe  lands 
prior  to  the  date  when  defendants  ckUm  to 
have  altered  iiptm  possession  ot  them  as  a 
homestead.  Indeed,  his  charge  assumed  that 
such  Hen  1^  attainment  did  ezlsL  The  er. 
rors  assigned  relate  to  the  rulings  npon  this 
mbjeet  Tbe  writ  at  attachment  vras  sned 
out  on  tiie  1st  day  of  November,  1887.  It 
appeared,  bowevo',  that  Ibis  attachment  was 
dIssolTed  by  an  m6.ee  of  the  oiroolt  Judge 
en  tile  24th  of  January  following.  Tlie  de- 
fendants' testimony  tended  to  show  that  their 
occupancy  at  tbe  premises  as  a  homestead 
began  Felnnaty  1^  1888.  The  levy  under 
tiw  exeeathm  was  not  made  until  tbe  24a 
of  B^ebnuuy,'  1888.  Tbe  plalnUflh  songbt  to 
show  that  tbe  proceedings  tn  which  the  or- 
der dissolving  the  attadiment  was  made  were 
removed  to  tbe  supreme  court  by  certiorari. 
No  transcript  of  tiie  i^oceedlngs  in  tbe  mt- 
preme  oonrt  was  offered,  but  an  alleged  copy 
of  a  certi(»Bri,  not  attested  by  any  pnbllo 
iriBcer,  vpas  admitted,  the  court  saying  at 
the  time,  *T.  shaU  admit  that  as  being  a 
paper  served  on  you,"  (meaning  defendants' 
attiMiiey.)  IMs  might  have  bem  pn^ter  If 
oompetent  proof  of  tbe  tasue  of  this  writ  of 
certiorari  and  of  Ibe  p«ideney  of  the  snlt  in 
tbe  supreme  court  had  been  given,  but  not 
obU  was  til  ere  a  failure  to  nake  this  proof, 
bgt  the  dreult  Judge  In  Ids  chuie  to  tiie 
Jury  ^'^tod  this  proof  as  sufficient  to  show 
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tbat  the  attachment  U&i  stUl  contlnoecL  He 
Mid:  "They  did  levy  an  attachment,  and 
70a  hare  It  In  evidence  when  thej  levied 
h.  They  did  get  a  judgment,  and  under  tbat 
Jodgment  levied  an  exeoatlon,  and  under 
tbat  execution  there  was  a  sale  made,  and 
the  court  tho-eby,  under  a  proper  proceed- 
ing sold  the  lands  to  the  plaintiffs,  through 
the  sheriff;  and.  it  this  land  was  not  a 
komestead,  they  are  entitled  to  a  verdict  to- 
day,—that  Is,  If  that  land,  previous  to  any 
11^  was  not  a  homestead  at  the  time  and 
previous  to  that,  then  the  plaintiffs  Jaycoz 
are  ^titled  to  a  rerdlot"  This  was  error. 
"Hie  attachment  was  dissolved  and  there  was 
no  competent  proof  to  show  that  It  was  ever 
reinstated.  The  Judgment  will  be  reversed, 
and  a  new  trial  ordtfed.  Tha  other  Justices 


MILLBB  V.  MINOR  LUMBBR  OO.  et  al. 
(Supreme  Court  of  Michigan.    Dec  22,  1898.) 

DdKBSB — RA.TmaATION. 

A  deed  executed  mider  dnrees,  by 
tiireata  of  a  crinrinal  proseentlon  acainst  tte 
crsntor^s  huilband  ftx  unbesslement  trtm  the 
Xhuiteee,  is  not  void,  but  voidable,  and  is  rat- 
ified where  the  grantor,  wIOl  full  knowledfie  of 
its  iDvalidltT,  and  of  the  fact  tbat  h^  husband 
has  eecaped  to  a  foreign  cocutry,  and  is  he- 
Tond  tbe  readi  of  a  criminal  prosecution,  vol- 
nntarfly  executes  another  deed  to  the  gnmtees 
to  induce  them  to  porchase  a  lot  (rf  honsshoM 
fnraitnre  on  the  premtaea 

Ajffieal  from  circuit  court,  Alpena  county. 
In  chancery;  William  H.  Simpson,  Ixtige. 

Bm  by  Minora  A.  Miller  against  the  Minor 
Lnmber  Oompany  and  John  Nicholson  to 
cancel  certain  deeds.  From  a  Jiulgment  for 
defendants,  plaintiff  appeola.  Affirmed. 

J.  D.  Tarabun,  for  appellant  Wta.  B.  De- 
pew  and  VoLok  Smeridc,  for  appellees. 

HOOKER,  C  J.  The  complainant's  hns- 
baad,  being  in  the  emjdoy  of  the  Minor  Lum- 
ber Company,  embemled  aboat  flO,000  of 
tbe  amiOoyw's  money.  Tbe  fact  tibat  he 
ma  tite  wbenier  of  a  small  amount  was  ac- 
ddentfiDy  diBcorered  1^  a  member  <tf  tbe 
cmnpany,  and  MUIer  admitted  the  fact,  and 
omfessed  to  other  instances.  The  services 
of  one  CNell,  a  private  detective,  were  se- 
cnred.  and  Miller .  was  kept  In  his  custody. 
He  waa  not  arrested,  and  remained  with 
CNdl  by  consent,  bat  It  was  midonbtedly 
nndcrstood  by  all  that  he  was  not  to  be  suf- 
fsred  to  depart.  MlUer  gave  up  over  $4,- 
000  of  the  money,  which  left  a  shortage  of 
about  |6^00a  He  then  proposed  to  go  to 
Battle  Ore^  and  bare  his  wife  deed  to 
tbe  company  a  house  and  lot  in  Alpena, 
tbe  title  to  which  was  in  her.  The  deed 
was  drawn,  and  be  was  permitted  to  go 
with  O'Nea  to  Battie  Creek,  where  they 
foond  complainant  at  the  sanitarium,  In  bed, 
baring  Just  undergone  a  surgical  operation. 
*Uw  rdoctantly  gave  the  deed.   The  parties 


differ  as  to  what  occurred  there,  but  we  are 
satlsfled  that,  while  no  express  promise  was 
given  by  the  defendants  that  Miller  should 
not  be  prosecuted,  it  was  so  und^stood  by 
her;  and  but  for  tbat  understanding  the 
deed  would  not  have  been  given;  and  that, 
had  not  the  deed  been  given,  Miller  would 
have  been  prosecuted.  Subsequently  com- 
plainant returned  to  her  home  lu  Alpena 
with  tbe  Intention  of  surrendwlng  the  prem- 
ises to  the  defendants^  and  opened  n^otta- 
tlons  with  them  for  the  sale  of  her  fomt- 
ture,  which  was  In  the  house,  in  the  course 
of  which  she  said  that  she  had  been  In- 
formed  that  she  could  have  the  deed  set 
aside.  Tbe  defendants  finally  agreed  to  pur- 
chase the  furniture  for  $1,10(K  on  condition 
that  she  would  execute  a  Quitclaim  deed  of 
the  premises,  which  she  waa  Informed  would 
cut  off  any  right  she  might  have  In  the  same. 
She  stated  that  she  did  not  intend  to  try 
to  get  the  projterty  back,  and  signed  the  deed 
and  bill  of  sale^  and  received  $1,100  In  cash 
from  the  defendants.  Tlils  second  deed  was 
made  in  April,  the  first  having  been  made 
In  FetH-uary.  Cp  to  this  time  MiUer  had  not 
returned  to  Alpena,  but  did  eo  a  short  time 
after  the  second  dOBd  was  given.  Mrs.  Mil- 
ler remained  In  the  house  for  a  tJme,  and 
then  yielded  the  possession.  It  was  subse- 
quently discovered  ttiat  MUlw  was  gidlty  <tf 
still  furthOT  embeademaats,  tea  which  he 
was  arrested  at  the  Instance  of  the  defend- 
ants. What  occurred  In  rdation  to  these 
proceedings  la  not  very  dear,  but  some  cor- 
re^ondoioe  passed  between  M^a.  Miner  and 
Mr.  Kdley  as  f<^ws:  "Alpena,  October  4. 
1887.  Mrs.  W.  J.  MIUer-Dear  Madam:  1 
hare  succeeded  In  getting  the  paper  ymi 
wanted  signed  by  Mr.  Malts,  but  not  In  tini« 
to  take  same  to  the  train  tms  monilng,  as 
was  understood  by  myself  and  A.  N.  S.; 
therefore  I  wUl  retain  same  untU  he,  A  N. 
S.,  retnma,  and  then  have  It  signed  and  d&< 
llvered  to  yoa  in  accordance  with  our  undtt^ 
standing.  Toora,  respectfoUy,  &.  J.  Ed- 
1^."  *'As  indlTlduala  or  as  members  tit  the 
Minor  Lumber  Co.,  we  will  not  jwrsne  or 
press  the  prosecution  Instituted  against  W, 
J.  Miller  at  Alpena,  and  will  put  nothing  la 
bis  way  to  prevent  him  trom  Aumipy  an 
honest  living.  [Signed]  George  L.  Malta, 
A  N.  Spratt  Dated  October  S,  1887."  It 
appears  in  evidence  that  this  waa  not  tbe 
first  time  that  Miller  bad  been  guilty  of  sim- 
ilar crimes,  and  that  his  wife  on  sevonl  oc- 
casions had  come  to  his  relief.  A  year  or 
two  after  the  deed  was  given  she  com- 
menced these  proceedings. 

We  have  no  hesitation  in  saying  that  the 
transaction  at  Battie  Greek  was  such  as  to 
render  the  deed  there  taken  voidable  on  the 
ground  of  diuress.  The  complainant  waa 
sick  and  excited.  All  bar  previous  experi- 
ences may  be  supposed  to  have  prepared  her 
mind  for  snch  charges,  and  It  Is  manifest 
that  she  would  ding  to  her  husband.  anuA 
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wu  prepared  to  Bid  him  In  bis  trouble  under 
Oiepreanireof  his  Importtmltles,  wblcb  were 
sapported  by  the  presence  of  the  officer  who 
had  blm  In  hia  custody.  We  are  also  con- 
Tlnced  that  the  deed  woiild  not  have  been 
executed  at  that  time  had  she  not  expected 
that  he  would  not  be  prosecnted.  There 
is  little  doubt  that  the  <^cer  so  understood 
it»  and  perlupa  as  Uttle  ot  the  intention  of 
the  defendants  to  fi»bear,  If  the  deed  were 
ptocnredt  though  they  at  all  times  refused 
to  promise  anything  of  the  kind.  While  no 
promise  was  made,  this  understanding  con- 
tributed to  Influence  the  complainant.  The 
•eocmd  deed  was  giren  mider  different  drcnm* 
stances.  HUler  evldratly  understood  that  he 
was  nnsaf^  In  the  state,  and  sojourned  for 
n  time  In  Canada,  whae  the  cmnidalnant 
was  with  idm  tot  a  couple  of  we^  m  more. 
We  most  beUere  that  she  was  aware  that 
he  bad  no  promise  of  Immtmlty  wben  she 
returned  to  Alpena,  and  she  went  there  to 
cany  out  hv  promise  by  disposing  of  her 
fomlture  and  ytdding  possession  of  the 
premises  under  the  Battle  Creek  deed.  She 
Imptxtnned  the  defendants  to  buy  it,  and  by 
language  which  seems  to  hare  partaken  of 
the  nature  of  a  threat  informed  them  that 
she  was  adrlsed  that  the  deed  could  be  set 
aside.  Apparenfly  this  was  biteoded  to 
make  them  more  willing  to  purchase  the  for- 
nltnre,  and  It  seems  to  hare  had  that  effect, 
for  S^tt  at  once  told  her  that  in  view  of 
that  he  should  require  a  new  deed  If  be 
boos^t  tbe  fumltnre;  and  there  can  be  no 
doubt  that  be  would  have  reused  to  buy  It 
had  he  ngt  sapposed  that  the  company  was 
to  hold  the  real  estate.  The  subject  was 
mentioned  betweot  hmelf  and  Kelley,  be- 
ing  Introduced  by  taar»  wben  she  was  In- 
formed that  abe  might  be  aide  to  set  aside 
the  deed;  but  that,  if  she  made  the  sale  of 
the  furniture,  and  gare  a  new  deed,  as  re- 
quired by  the  company,  it  would  preclude  a 
recoTBry  of  the  premises.  She  made  haste 
to  dose  the  transaction,  and  obtained  the 
money  tor  the  furniture.  We  think  that  abe 
thereby  parted  with  any  right  that  she  had 
In  the  premises.  The  Battle  Greek  deed  was 
not  alMolutdy  rold,  bat  at  most  voidable,  at 
her  optlML  By  this  last  transaction  ahe  saw 
fit  to  ratify  It,  and  elected  to  consider  It 
ralld.  Whatever  want  of  free  agency  there 
may  bare  been  In  her  act  at  Battie  Creek, 
there  was  no  duress  or  coercion  at  Alpena. 
Her  husband  was  then  in  safety,  being  out 
of  the  country.  She  had  time  and  oppor- 
tunity to  consldCT  the  matter.  She  was  ad- 
vised of  her  rights,  and  knew  what  she  could 
do.  and  deliberately  chose  the  course  takoL 
She  was  no  novice  in  such  matters,  and  may 
have  felt  that  It  was  but  Just  to  the  com- 
pany to  surrender  to  them  property  which 
was  perhaps  paid  for  with  their  money. 
The  letter  sent  by  Halts  and  Spratt.  dated 
October  3,  in  wblcb  they  stated  that  they 
would  not  press  the  present  prosecntlon,  la 


not  shown  to  bare  been  ctnneuted  with  the 
'  sale  <a  the  furniture  In  ApilL  It  does  not 
appear  how  the  lettw  was  procured.  It  ap> 
pears  that  the  defendants  never  promised 
not  to  prosecute  tm  the  things  then  discov- 
ered; that  on  all  occasltHU  they  refused  to 
mate  such  a  promise.  They  had  the  right 
to  receive  money  from  HlUer  in  [»aymMitt 
and  from  his  wife  oe  any  other  pmon  by 
Miller's  procurement,  so  long  as  they  did 
not  transgress  the  law  by  promising,  either 
expresdy  or  by  Imidlcation,  not  to  proeecate. 
The  decree  will  be  affirmed.  The  other  Jus- 
tices concurred. 


DIIiLON  V.  HOWB  et  at 
(Snjmme  Conrt  of  Michigan.  Dee.  32,  lfi9&) 
Odakduk  ad  LiTEH—LoeoiTfa  Lib:*— Dbsckip- 

TIOTT— SKOONDABT  ETIDBMCB. 

1.  Fallmre  to  appoint  a  goardlan  ad  litem 
for  so  infant  plaiotiff  In  jnstlee'B  court  befrnv 
issuing  process,  as  required  by  How.  Ann.  St. 
i  0864,  does  not  defeat  the  Justice's  Jorisdic- 
tion,  where  defendant  did  not  raise  the  objee> 
tlon  in  Jostlce's  court,  and  the  Justice  anbse- 
qnentiy  appointed  a  fuardlan. 

2.  In  proceediocs  under  Laws  1887,  (Act 
220,)  to  enforce  a  laborer's  lien  on  lumber,  a 
description  of  the  property  in  the  writ  of  at- 
tachment as  "aboat  200,000  feet  of  ptne  and 
hemlock  lumber,  and  also  about  800  otuib  of 
slabs,"  is  sufficient,  without  stating  the  owner's 
name,  since  the  subsequent  service  of  the  at- 
tachment by  the  officer  on  the  logs  Is  notice  to 
the  owner  that  the  Inmbn  is  seised  as  its  prop- 
erty under  a  claimed  Uen  for  labor  performed 
thereon  by  plaintiff.  Stevens  v.  Osnuui,  1 
Mich.  92,  overruled. 

it.  Id  an  action  for  work  and  labor,  where 
plaintiff  testifies  that  his  time  book  has  been 
DUmed,  bnt  states  that  he  had  prerlonsly  made 
a  eo|»^  of  the  entries  against  defendant,  the 
oopy  w  the  best  erfdsnee  of  Ite  contents,  and 
puol  evidence  thereof  Is  not  admissibly  In  the 
idwmoa  of  proof  as  to  Its  loii. 

Emw  to  circuit  court,  Modngon  county: 
Albert  Dlckwman,  Jadg& 

Action  1^  Bobert  H.  D111<hi  against  Oeorge 
Howe  and  certain  himber  and  slabs  owned 
by  the  Solllvan  Lumber  Company  to  enforce 
a  logging  li«L  There  was  a  Jndgment  for 
plaintiff,  and  defendante  hhng  crw.  Re- 
versed. 

Bundy  &  Travis,  for  appelant  SnlliTan 
Lumber  Oa  De  Long  A  O'Hara,  for  ap- 
pellee. 

GRANT,  J.  This  action  was  brought  Is 
Justice's  court,  under  Act  220,  (Laws  1887,) 
to  enforce  a  Hen  for  work  and  labor  in  load- 
ing and  skidding  a  lot  of  ploe  and  hemlot^ 

logs. 

1.  Plaintiff  was  an  Infant,  and  process  was 
Issued  without  the  appointment  of  a  next 
friend.  Defendants  Insist  that  the  court  ob- 
tained no  Jurisdiction,  because  section  0SG4, 
Bow.  Ann.  St,  provides  that  no  process  shaU 
iBsue  in  favor  of  an  Infant  plaintiff  until  the 
next  friend  shall  be  appointed.  There  are 
t^answnvtothlsobjectlpn:  (1)  Defendant* 
i^g^e  no  objection  for  this  reason  In  the  jue- 
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Ike's  court  Plsttwins  t.  Etwarthont,  67  Mich. 
180,  84  N.  W.  M7;  Petenon  t.  Fowler.  76 
MleH.  258,  43  N.  W.  la  (2)  The  lostlce.  up- 
OA  tbe  iDOtton  ot  the  plaintiff,  appointed  ft 
■ext  friend,  which  appointment  was  ralld. 
Firts  T.  Goodwin,  1  Voag.  (Mich.)  66;  Qny 
T.  Wlllcox,  66  Mich.  68.  22  N.  W.  109. 

2l  It  Is  next  objected  that  tbe  description 
«<  tbe  property  In  the  writ  of  attachment 
was  insoffldent  to  confer  jnrlsdiction.  It 
was  described  sa  "abont  200.000  feet  of  pine 
and  hemkx^  lumber,  and  also  about  SOO 
cords  of  slabs."  TUa  was  dearly  insnffl- 
d«at,  under  the  authority  of  Stevens  t.  Ob- 
Bian,  1  Mich.  92.  Unless  this  dedsltm  has 
been  orermled  by  snbseqaent  eases,  the  de- 
fendant must  preralL  In  Farwdl  r.  Fax, 
18  Mich.  169.  the  court  held  that  the  role 
la  Sterens  t.  Oaman  was  needlessly  strin- 
seut  In  SextMi  v.  McDowd.  88  Mich.  148. 
It  was  held  that  the  description  in  a  writ 
cf  reiderin  Is  sufficient,  If,  with  ovtside  help, 
tbe  oBcers  execatlng  It  can  identify  the 
pn^erty.  Tbe  doctrine  In  Farw^  t.  Fox 
and  S^ton  t.  McDowd  was  approved  in 
Pingree  r.  Steere,  68  Mich.  204.  36  N.  W. 
906.  In  Pateraon  t.  Parsell.  88  Mich.  007, 
the  writ  was  held  void  for  failure  to  describe 
the  property.  Tbe  writ  In  that  case  con- 
tained no  description,  bat  the  affidavit  an- 
nexed thereto  did.  Tbe  affidavit  in  that 
case  required  by  the  statute  Is  not  required 
to  describe  the  property,  but  is  to  refer  to 
tbe  writ  tor  a  description.  Motion  was  made 
to  amend  tbe  writ,  Imt  the  court  bdd  there 
was  nothing  to  amend,  and  quashed  the  pro- 
ceedings. The  strict  rule  laid  down  in  Stev- 
ens V.  Osman  Is  practically  overruled  by  the 
sabseqnent  decisions  above  dted.  We  see 
BO  reason  for  applying  a  more  stringent  rule 
la  attadmient  cases  brought  xinier  tbe  log- 
Hen  act  than  in  cases  of  replevin.  Under 
this  act  the  plaintiff  Is  required  to  annex  to 
the  writ  an  affidavit  stating  the  amount  due 
him  for  work  and  labw  performed  upon  the 
property  **ment]oned  In  tbe  annexed  writ" 
Under  the  authority  of  PatMson  v.  Parsell, 
the  affidavit  cannot  be  resorted  to  for  a  de- 
scription of  the  property.  Neither  tn  the 
■tatement  of  lien,  nor  In  the  writ  of  attach- 
ment, aor  in  the  affidavit  attached  tboreto, 
is  the  plaintiff  expressly  required  to  state 
who  is  tbe  owner  vt  the  logs.  But  the  ofHr 
eer  executing  the  writ  is  required  to  serve 
a  copy  <tf  the  attaclunent  "upon  the  owner 
of  said  products,  or  any  of  them,  their  proper 
tgent  or  attorn^.  t£  such  owner,  agent,  or 
attorney  be  known  to  him  and  redding  in 
this  state."  One  reason  for  the  decision  In 
tbe  replevin  cases  above  dted  Is  that  tbe 
property  Is  in  the  possession  of  fbe  defoid- 
ant,  and  unlawfully  detained  by  him.  This 
reason,  of  coarse,  cannot  apply  to  the  pres- 
ent case,  for  the  owner  may  or  may  not  be 
In  tbe  actual  possession  of  the  property.  In 
the  present  cas^  the  prlndpal  defendant 
Howe,  was  tbe  extractor,  and  plaintiff 
worked  for  bUn,  and  not  for  tbe  owner  of 


the  pn^wrty.  It  is  true  that  then  Is  noth- 
ing upon  the  face  of  the  writ  to  indicate 
that  the  property  belonged  to  the  defendant 
company.  But,  when  service  was  made  up- 
on It  it  was  thereby  notified  tliat  the  lumber 
was  seised  as  Its  property,  and  that  plaintlfl 
dalmed  a  Uen  thereon  toe  work  dcme  thereon 
under  a  contract  with  tho  prlndpal  defend- 
ant Undw  the  authorities,  and  particularly 
nndear  tbat  of  Sexton  v.  McDowd,  we  an 
constrained  to  bold  that  the  descriptkm  was 
snffident 

8.  It  was  essential  for  the  plaintiff  to  show 
tbe  dote  of  the  last  day's  work  done  by  him. 
On  bis  direct  examination,  he  testified  that 
this  was  the  80th  of  ApriL  On  cross-exam- 
ination he  testlfled  that  "he  knew  It  was 
that  day.  because  he  bad  got  It  down  hi  a 
book,  or  on  a  piece  of  paper,  rather,  in  his 
pocket"  Witness  th^  evidently,  searched 
his  podECts  to  find  tbe  paper,  but  could  not 
He  said  he  liad  bad  It  that  morning.  He 
farther  testlfled  that  the  book  In  which  he 
kept  the  dates  got  torn,  and  he  drew  It  (Ml 
on  another  piece  of  paper,  and  that  be  had 
burned  the  book.  On  redirect  examination 
he  was  permitted,  under  objection,  to  state 
that  the  paper  was  a  copy  of  his  time  book, 
and  tbat  It  showed  each  day  that  he  worked, 
and  what  be  worked  at;  that  he  had  bad  tbe 
paper  that  day.  since  dinner,  at  bis  attor- 
ney's (Mr.  De  Long's)  office.  Mr.  De  U>og 
then  stated  that  the  paper  might  be  In  his 
office,  and  was  requested  by  the  defendant's 
attorney  to  produce  It  This  was  not  done, 
and  tbe  witness  was  permitted  to  state  its 
omtents.  This  was  emn*.  which  is  not  cured 
by  the  fact  that  plaintiff  bad  testified,  with- 
out the  aid  of  the  memorandum,  to  the  date. 
The  paper  was  not  admissible  at  aU,  and  in 
any  event  was  tbe  best  evidence  of  what  It 
contained,  and  its  contents  could  not  be  shown 
without  doe  proof  of  Its  loss. 

4.  The  introduction  of  the  affidavit,  writ 
and  return  of  tbe  officer  was  error.  Th^ 
were  immaterial,  and  had  no  bearing  upon 
any  question  to  be  submitted  to  the  Jury. 
If  they  were  In  any  respect  irregular,  ad- 
vantage thereof  could  only  be  taken  by  a  mo- 
tion to  quash.  The  Judgment  would  prob- 
ably not  be  reversed  tor  this  error  alone,  bnt 
It  is  proper  to  determine  It  in  tbe  event  et 
a  new  trial.  Judgment  reversed,  and  new 
trial  ordered.   Tbe  other  JustioeB  concurred. 


LINNEMAN  v.  MOROSS'  ESTATO. 
(Supreme  Oonrt  of  Mldiigan.  Dec  22.  1808.) 
Aonox— Who  mat  Sd»-Novatioic— Tkcsts. 
1.  After  testatOT  had  made  a  will  io  favor 
of  his  daught^.  he  revoked  it,  and  gave  the 
property  to  his  son,  on  an  agreement  between 
him  and  the  son  that  the  latter  shoold  pay  the 
dauriiter  a  certain  sem.  Held,  that  the  daa|^> 
ter  could  not  sue  the  son  on  the  contract,  as 
there  was  no  consideration  movlne  from  her. 

2  Nor  conid  she  maintain  the  action  on 
the  KToond  of  novation,  since  she  had  no  claim 
against  her  fotbsr's  estate,  which  she  could 
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oofime,  ai4  It  doe*  not  appear  tikat  she  was 
ever  oontulted  wfaea  he  WToked  the  wilL 

8.  The  qutttioa  whether  a  trust  was  cre- 
ated in  faTor  of  the  daagbter  cannot  be  deter- 
urined  in  a  proceeding  to  enforce  the  contract 
MB  a  claim  agaisBt  the  boo's  estate,  as  the  pro* 
cvedinf  is  In  the  nature  of  an  actlim  at  law. 

Error  to  drcnit  oonrt  Wayne  coonly;  H»* 
17  N.  Breromt,  Judge. 

Frocecdini  Iqr  Nancy  Ann  Llnneman  to 
eaflorea  a  claim  acainst  the  estate  of  Joseph 
A.  Bloran,  deceased.  Tltoe  was  a  Jnds-- 
ment  tot  claimant,  and  the  estate  brings  er- 
TSK.  B«Taned. 

WdlB,  Angell.  Boyitton  &  McMillan,  tor  ap- 
pelant Edwin  a  Bolton,  E.  T.  Wood,  and 
Moore  ft  Moore,  for  appdtoe: 

LONQ,  J.  Olila  dalm  is  for  ^  payment 
of  110  per  montti  fkom  October  IS,  1874,  to 
April  16^  1800.  It  UiT0lT«K  a  contingent 
claim  for  a  like  amotmt,  monthly,  so  long 
as  claimant  Uvea.  The  commissioners  on 
dalms  r^ected  It  Gbtidiaiit  appealed  to  the 
cfrcnlt  coart,  and  socceeded.  The  estate 
ttttngs  error. 

The  claimant  and  deceased  were  brother 
and  sister,  children  of  Antolne  Moross.  Ttie 
dalm  la  baeed  iqion  s  contract  aUeged  to 
hare  been  made  In  1871  betweai  Antolne 
and  Joseph  for  tbe  benefit  ot  tbm  dalmant 
Some  time  prlw  to  1871,  Antolne  Mwoss 
made  a  wUl.  In  which  he  gave  Nancgr,  Cor 
ttf  e,  20  acres  of  land  and  ^00  In  money.  In 
April,  1871,  be  made  a  codlcU  to  ttie  irtll, 
whereby  ho  revoked  tbe  gift  to  Nancy,  and 
gare  to  Josej^  what  fei  Ibe  <»lglnal  wUl  bad 
been  gtfcn  to  Nancy;  stating  after  the  r»- 
TiAlBg  dans^  "1  bare  since  msde  otber  pro- 
Tlsions  for  hmr  maintenance  during  her  nat> 
nral  nfe."  Antolne  died  soon  after.  Tn  1976 
Joseph  cODTeyed  to  Vancf  tbe  land  whlA 
bad  been  orlglnaUy  derteed  to  her,  and  she 
gare  to  Joseph  on  the  aame  Aiy  tbe  foUow^ 
lag  receipt:  "Mt  Clemens,  Feb>  IB.  1875. 
Racdred  tkom  Josq^b  A.  Mraoas  deed  €i 
■ortb  balf  8.  B.  M  4tf  S.  B.  %  sec.  26,  town 
2  wast,  range  18  east,  In  Maeorab  comity,  In 
fOH  aetUemaLt  of  all  claims  between  ns. 
A»n  Unneman.  Witness:  O.  Ohapoton." 
It  was  established  on  the  trial  that  Joseph 
promised  Antolne,  when  the  codlcU  to  the 
wilt  was  mad^  that  be  wonld  pay  the  910 
per  mtrntb  to  Naw^  so  long  as  she  llred.  It 
was  silao  shown  that  Joseph  for  a  time  paid 
Nancy  the  VIO  per  month,  which  She  ae- 
c^ted;  also,  that  In  1874  Nancy  sued  Jo- 
s^ta  on  this  omtract,  and  recovered  Judg- 
ment Bat  it  is  contended  In  bcAolf  ot  the 
estate  that  the  conveyance  of  the  20  acres  of 
land  to  Nanc7  was  In  fall  aettlement  of  the 
^Im.  It  was  slso  contended  (1)  that  no 
liability  attached  under  the  provisions  of  the 
codicil,  and  the  promise  of  Jos^h  to  bis  fa- 
ther to  make  the  payments  to  Nancy,  as 
Nancy  was  a  stranger  to  that  contract  and 
to  the  consideration  for  the  promise;  (2) 
that  Nancy  was  guilty  of  laches.  On  tbe 
•tlMT  hand,  it  was  also  contended  by  dalm- 


amtrm  osunad*  on  tbe  Mai  belew,  that  tbe 
dnlmant  did  not  have  anfldent  IntdMgeaoe 
to  comprehend  the  alleged  settlement  n* 
court  directed  tbe  Jury,  mbstanttaUy,  Itet  If 
they  food  dmt  a  oentract  was  entmd  iM» 
between  Antotate  and  Joa^  to  pa^  Utamr 
this  sum,  and  that  Nancy,  when  A*  mad* 
this  settlement,  was  incapaUe  of  emtract- 
ing,  bf  reason  ot  not  Unving  sntBclsBt  tatel- 
Ugenos  to  understand  Its  terms  and  condK 
tkns,  the  verdict  must  be  for  phUmimt  flBr 
tbe  contract  price,  leas  the  value  of  the  land 
deeded  to  her  by  Joseph.  The  eovt  was 
asked  by  tbe  estate  to  diarge:  "TUa  action 
ia  based  vpon  a  contract  made  betwem 
JoseiA  A.  Moross,  decease^  and  bis  fatter, 
Antoins  MoroM,  deccaaed,  to  wMcb  Ifrsi 
TJnMossnn  was  not  a  party.  Hks.  Unne- 
man, being  a  stranger  to  tbe  eostract  and  to 
the  oonddoatlQn  thneof,  can  iMintaiw  b» 
aetlmi  upon  it"  This  loqneat  was  reCbse^ 
and  tbB  Jary  tomat  a  verdict  In  fHvor  of 
claimant  for  $742.33. 

The  court  dioold  have  glvmi  ttie  reqoeat  <f 
derendant*8  caunael  In  duurg»  to  Ibe  Jmy: 
There  Is  no  evidence  that  Nancy  was  a  party 
to  the  contract  between  Antobie  and  Josepb. 
AnfeotaMh  by  bis  wfll,  gave  Nancy  certain  prop- 
erty and  money.  He  afterwards,  by  oodidi, 
revolted  the  gift  to  Nancy,  and  made  the 
same  property  onr  to  Josefdi,  npmi  Josei^*a 
promise  to  pay  Nancy  this  monthly  tndemal- 
ty.  No  eowUlcarallon  moved  from  Nancgr, 
and  we  tblnk  Ibe  case  fsils  wlttiln  tbe  mis 
that  a  prondse  made  by  one  pmtm  to  a»> 
other  for  the  benefit  ef  a  ttlrfr-a  stranger  to 
the  omMderatlon— wDl  not  support  action  bj 
the  latter.  TUa  rula  Is  settled  in  tills  sUto  ta 
Plpp  V.  Reyn^ds,  20  Mich.  8B;  Tomer  t.  >le> 
Oarty,  2t  Bfldi.  280;  HIdu  r.  McGarry,  n 
Midi.  897;  Bunt  v.  Strew,  88  Mich.  388;  Hid- 
den V.  Ofaappd,  48  MIcta.  6Srr,  12  N.  W.  887; 
IMwards  v.  Olemeat,  K  Mldt  018,  48  N.  W. 
ISOT;  Wbeder  v.  Stewart  M  Hid.  446.  M 
N.  W.  172.  In  tbe  latter  case  It  a^eored 
that  plalntlirs  husband.  In  bis  UfMlnic^ 
agreed  wlfli  deCSndant  to  buy  a  one-thbrd  In- 
terest In  tbe  latter's  Ihrm,  and  to  w<^ 
and.  If  be  died  b^ore  bis  hMerest  wa»  paid 
Ibr,  that  tbe  value  ot  bis  services  was  to  be 
paU  to  bis  widow,  and  the  payments  mada 
wwft  to  be  refunded.  Hie  husband  died,  and 
tbe  widow.  In  her  Indl^dual  eapadtj, 
brought  suit  to  recover  Uie  value  of  tbe  serv- 
ices, and  flie  amonnt  whldi  Bbould  have  been 
refunded.  It  was  held  that  she  coidd  not  re- 
cover. 

Ooonsd  for  dalmant  attempts  to  place  the 
rif^ht  of  recovery  on  Ibe  ground  of  noratksL 
It  lacks  the  essential  elementa  of  a  novatton. 
Nancy  had  no  dalm  against  ber  fiilber*a  ea- 
tate  which  she  could  enforce,  and  tt  doea  not 
appear  that  she  was  ev^  consulted  wbea 
her  father  revoked  the  gift  to  her  and  made 
the  pn^wrty  over  to  Jos^b.  She  rdcassd 
nothing.  She  had  nothing  to  rdease.  CSatna- 
anf  s  oonnsd  cites  Ortram  v.  Ostxnm,  8S  Ulcb. 
48,  and  some  other  cases  In  this  court  to  aoa- 
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tbe  propMttlon  that  the  truuactioD 
1  uralfoB.;  bat  In  OBbom  t.  OsImmii,  supra. 
It  wai  said  1^  tU»  court:  "a:hft  drcnlt  judge 
tho^ht  the  case  oame  wlthla  the  prindplea 
of  Plpp  T.  Rarnoldflb  20  lUdL  88;  Turner  t. 
McOirty,  22  Mich.  26S;  and  Halated  t.  Fraiip 
eta,  81  Uich.  118.  la  eadi  of  those  cases  the 
pUntifl  counted  on  a  pn»Dls»  made  to  a 
flikd  peraoo.— not  to  hlnueU.  In  this  case 
the  plalBUij:  oountB  opon  a  promlae  made  to 
htneif.  and  the  oaly  qaeedon  is  wbetbcr  she 
•tfshUihee  It." 

Oamsel  also  contenda  that,  ereui  thoosfa 
Nancy  were  a  stranger  to  the  cmtiact,  a  tnat 
wu  created  in  her  favoc  wbloh  might  be  tat- 
Awcei;  that  the  coort  would,  compel  ttte  rep* 
nsentatiTes  oC  Antoine  to  pennlt  the  use 
of  their  o&zMfl  tar  the  purpose  of  receiving 
from  Joeepli*8  estate  the  fund  for  the  benefit 
of  Nan<7,  op  that  Antoine's  represratatirea 
could  enforce  the  contract,  on  their  own  mo- 
tton,  tot  the  boieflt  ot  Ntaacf.  Tills  mar  he 
taie,  and  jet  tills  actitm  not  malntalnalde. 
■^ere  the  claimant,  In  her  own  name,  seeks  In 
a  court  of  law  to  enforce  the  payment  under 
a  contract  to  which  she  was  never  a  party, 
ud  for  which  the  eoDalderatlon  moved  from 
uiotbef.  If  It  can  be  enfwced  as  a  tmsc, 
eren      the  claimant,  die  la  In  the  wrong 
tonm  for  that  purpose,  ^ese  proceedings 
are  In  the  nature  of  an  action  at  law,  where 
qnestluis  of  &ot  are  triable  \xj  ai'Jnrj;  and 
the  question  at  whether  it  was  a  trust  fund 
hi  the  hands  of  Joseph,  which,  In  equity,  he 
■bouid  par  over  to  Nancy,  could  not  be  llti- 
istad  in  this  forum.  It  may  be  true  that  Jo- 
seph took  the  property  ftom  hli  father  imder 
this  will  with  a  promise  to  pay  Nancy  these 
MTual  sums  of  money,  and  that  a  court  of 
equity  would,  under  proper  pcoceedlnss,  en- 
force It  tar  her  benefit.  When  that  question 
•ball  arise,  the  proper  forum  would  ha  to  an 
osiKKtanity  to  pass  upon  the  qpastion  of 
Nan(7's  competency  to  make  the  claimed  set- 
tlemmt,  and  the  matter  of  her  laches  in  not 
bringing  the  action  sooner  for  the  enforce- 
ment at  Uie  trust.  Until  these  questions  shall 
arise  In  a  propw  proceeding,  we  express  no 
opinion  upon  tJiem^The  Judgment  of  the 
court  b^w  must  be  roTeraed.  No  new  trial 
will  be  (vdraed.  The  other  Justices  concur- 
red. 


O'CONNOR  et  al.  t.  tf  ADTSON  et  aL 
{Snpreme  Court  of  Michigan.    Dec.  22,  1893.) 
Woj*— MaSTAL  Capacitt  — Contbbt— Evidescb. 

1.  The  mlma  fade  showing  of  mental  ca- 
pad^  of  a  testator,  made  by  tne  testimony  of 
the  witnesses  to  the  wtil,  is  not  orercome  by 
preof  that  testator  was  old,  feeble  in  health, 
and  blind,  and  that  his  mind  was  not  so  strong 
as  formerly. 

2.  An  <qiinlan  as  to  the  mental  capadty  of 
a  testator  can  only  be  given  when  the  witness 
has  testified  to  circonistances  on  which  his 
opinion  is  baaed,  and  which  to  some  extent 
justify  ft,  and  it  must  be  left  to  tile  discretion 
ef  ths  trial  Jndge  to  determine  whether  thave 
Is  raasooahls  pound  for  the  opinion. 


&  On  conteet  of  a  will  en  the  grwnd  oT 

undue  influence,  a  question  calling  on  a  witness. 

to  "state  under  whose  control  testator  was  du^ 
Ing  the  last  six  rears  of  his  life,  that  yon  saw,*" 
is  properly  ruled  out  as  ealUng  for  a  condoalou. 

4.  On  contest  of  a  will  for  mental  inc*> 
padty  and  undue  inSuence,  the  declarations 
one  of  several  devisees  are  not  admisEdble. 

Error  to  circuit  court,  Wayne  coun^;  Cor- 
nelius J.  R^lly,  Judge. 

Proceedings  Catholne  O'Connor  anA 
others,  proponents,  to  probate  the  will  or 
John  'O'Connor,  deceased.  The  will  was-, 
contested  by  Mary  Bifadlson  and  othoa. 
From  a  judgment  for  proponents  on  appeal 
by  contestants  to  the  circuit  ccnirt  from  » 
Judgment  admitting  the  will  to  probata  coo- 
testonts  again  appeaL  Affirmed. 

James  H.  Pound,  for  ^pellanta.  Glarenoe- 
A.  Ughtner,  for  appelleea. 

HOOKER,  C.  J.  The  wlU  of  John  O'Con- 
nor  being  admitted  to  probate,  the  contest- 
ants appealed  to  the  circuit  court,  where^ 
by  direction  of  the  court,  the  Jury  rendered, 
a  verdict  In  favor  of  the  proponents,  utA 
contestants  again  appealed. 

The  wIU  Is  attacked  npon  the  grounds  of 
(1)  mental  Incapacity  of  the  testator;  Ct)» 
undue  Infiuence.  lite  testator  was  an  nty 
married  man  of  nearly  80  years  of  age,  who 
bad  resided  at  Detroit  for  many  years,  and,, 
for  some  8  years  previous  to  bis  death,  ha(£ 
lived  with  Mrs.  Elizabeth  O'Connor  and  har 
daughter  Catherine.  Etta  Van  Buren,  an- 
other daughter  of  Elisabeth  O'Connor,  llre<ft 
upon  adjoining  premises.  Elizabeth  was  tbe- 
wldow,  and  Catherine  and  Etta  were  daugh- 
ters, of  Thomas  O'Connor,  a  deceased  brotbcs^ 
of  the  testator,  who  had  resided  in  Detroit 
previous  to  his  death.  The  will  was  made- 
about  six  months  before  the  testator  died. 
Counsel  for  contestants  assert  that  he  dledi 
possessed  of  upwards  of  $10,000.  The  will 
gave  three  parcels  of  real  estate  to  Etta  and 
Catherine  upon  condition  that  they  care  for 
their  mother  during  her  life;  $300  to  hl» 
niece  Mary  (O'Connw)  Madison  for  her  care 
of  his  brother  James,  (deceased  0  bequests  to 
three  charities  In  Detroit,  aggregating  $1,000; 
and  the  residue  to  Catherine  O'Connor.  The 
contestants  are  Mary  (O'Connor)  Madison 
and.  her  two  brothers,  children  of  testator's^ 
brother  Patrick,  who  died  In  Ohio  about 
^gfat  years  previous  to  the  death  of  the  tes- 
tator. 

The  third  assignment  alleges  error,  in  that 
the  court  directed  a  verdict  for  proponents. 
This  direction  was  right,  if  there  was  no 
evidence  to  go  to  the  Jury  upon  the  subject 
of  undue  influence,  and  if  competency  waa 
proved.  The  bturden  of  proving  the  latt^ 
was  upon  the  proponents,  and  a  prima  facie 
case  was  made  out  by  the  testimony  of  the 
witnesses  to  the  will.  To  overcome  It,  sev- 
eral witnesses  were  sworn  upon  behalf  of  the 
contestants.  William  Shields,  who  met  him 
in  front  of  the  city  hall,  said  his  eyesight 
■eemed  poor*  for  he  did  not  reco|;alae  hua 
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for  a  Moond  or  two;  that  be  bad  failed  con- 
siderable phyBlcany  since  he  met  him  two 
jears  before;  that  he  shuffled  along  when  he 
walked,  and  seemed  yerr  feeble;  and  that 
bis  voice  was  weak.  He  Joked  tbe  witness 
about  getting:  married,  as  be  had  been  in  the 
habit  of  doing.  The  witness  stated  that  he 
hardly  thought  he  was  able  to  Judge  of  tea- 
tator  mwtaUy.  James  Shields,  Sr.,  testified 
that  the  testator  was  an  old  acquaintance, 
and  tliat  he  visited  the  witness  about  a  jear 
before  he  died,  returning  home  alone  about 
9  P.  M.  np<»L  a  street  car;  that  he  was  phys- 
lcall7  feeble,  and  needed  assistance  to  tbe 
car,  though  he  objected  to  witness  accompa- 
nying him;  and  tliat  he  tripped  twice,  with 
bis  knee  upon  the  sidewalk.  The  witness 
saw  him  again  In  Octobtf  or  November  be- 
fore be  died.  He  was  npon  the  opposite 
side  of  the  street,  and  appeared  weaker.  He 
also  stated  that  "during  the  last  year  every- 
thing about  him  seemed  to  fail,  and  naturally 
bis  strength  failed,  and  his  opinion.**  He 
then  stated  that  he  thought  him  Incompetent 
to  make  this  will,  and  gave  as  a  reason  that 
the  will  was  so  different  from  what  testator 
had  iveviously  said  he  Intended  to  make  it 
Tbe  witness  saw  him  last  a  short  time  be- 
fore death,  and  was  then  told  by  testator 
that  he  (testator)  was  not  long  for  this  world. 
Jolm  Hardie,  a  witness  about  the  same  age 
as  testator,  crossed  the  street  to  meet  him 
the  fall  before  he  died,  but  did  not  address 
him,  because  he  appeared  In  a  passion,  and 
he  tried  to  get  away  as  soon  as  he  could,  for 
fear  people  would  think  tliat  they  were  quar- 
reling. No  further  explanation  of  the  trans- 
action was  given.  FrederldE  Cwbett,  a  tailor, 
who  had  left  Detroit  in  188S,  returned  in  1888. 
He  had  at  <ake  time  had  a  land  deal  with  the 
testator,  and  upon  his  return,  about  Septem- 
ber, he  went  to  see  the  testator  for  the  pur- 
pose of  trying  to  sell  him  some  southern 
lands,  but  he  did  not  find  him  in  condition 
to  do  business.  He  does  not  seem  to  have 
discovered  this  until,  after  an  attempt,  last- 
ing about  IS  minutes,  to  Interest  the  testa- 
tor, the  latter  got  angry,  and  pushed  tbe  pa- 
pers across  the  table,  and  refused  to  have 
anything  to  do  with  the  matter.  He  stated 
that  testator  was  feeble  and  decrepit,  and  he 
could  not  make  him  understand  about  It  at  alL 
He  was  fidgety  and  deaf,  and  tcAA  witness  that 
be  did  not  want  to  do  any  more  business  with 
him  at  all.  So,  witness  says  that  he  con- 
ceived the  Idea  that  there  was  no  use  trying 
to  do  any  business  with  him,  for  the  reason 
that  he  was  not  capable  of  doing  it  The 
court  refused  to  allow  this  witness  to  testify 
to  bis  opinion  in  relation  to  the  testator's 
competency  until  he  Phould  relate  the  con- 
versation tiiat  occurred  at  the  Hme  of  this 
transaction.  Hie  testimony  of  this  witness, 
especially  in  the  light  of  the  cross-examina- 
tion, ratho:  tends  to  create  the  belief  that 
the  testator  recollected  the  past,  and  was 
able  to  look  afto-  his  financial  affairs  with 
some  prodence.   Had  he,  at  his  age,  yield- 


ed to  llie  witness'  importanitiea,  and  boogbt 
a  piece  of  land  In  a  ranote  states  tlier* 
might  have  been  mrae  reason  for  donbtlnff 
bis  competency.  One  other  witness  testUles 
upon  this  subject,— Andrew  J.  Scott  He 
says  that  tbe  testator  was  debilitated  physle- 
al^,  but  able  to  get  about  nnta  in  tbe  win- 
ter; that  he  was  inretty  deaf.  *^  talking 
with  him  I  bad  no  difficulty,  exc^t  that  I 
had  to  talk  loud.  Ha  would  answer  as 
though  be  understood.  Sometimes  be  woold 
not  answer,  but  he  was  a  peculiar  man  tliat 
way.  He  failed  some  last  year.  I  had  an 
tnto^ew  with  him  three  months  before  he 
died.  Old  age  appeared  to  be  getting  on 
liim.  He  did  not  talk  as  he  used  to.  Me 
was  a  very  solid  talkw,  and  had  good  Judg- 
ment" In  this  interview  he  asked  the  wit- 
ness about  a  man  who  lived  In  Ireland.  In  a 
part  of  the  country  witness  nevor  knew. 
The  witness  told  him  "yes."  to  please  him. 
Then  he  asked  which  road  he  came  to  town 
on,— the  old  or  new,— and  the  witness,  to 
please  him,  said  he  came  tbe  new  line. 
Tbea  he  was  asked  his  opinion  as  to  com- 
petency, and  his  testimony  was  exeloded. 
This  was  some  time  after  the  will  was  made. 

The  opinions  t>f  a  witness  upon  the  Ques- 
tion of  tbe  competency  of  a  testator  are  ad- 
missible only  when  it  appears  that  the  wit- 
ness was  sufficiently  acquainted  with  him 
to  be  able  to  form  an  opinion;  and  it  may  be 
considered  settled  that  the  trial  court  may 
properly  require  the  witness  to  state  all  of 
the  circumstances  upon  whldi  his  oplnl&n 
was  based,  before  he  is  pvmitted  to  state 
his  opinion,  and  perhaps  it  would  not  be  a 
great  stretdi  of  discretion  if  he  permitted 
cross-examination  before  allowing  the  <^In- 
ion  to  be  given.  An  opinion  that  a  man  is 
incompetent  must  be  suppin^ed  by  some  evi- 
dence  that  is  Inconsistent  with  competency. 
Hene^  It  Is  for  the  court  to  pass  upon  tbe 
competency  of  the  witness,  and,  unless  there 
Is  something  tliat  legitimately  tends  to  show 
incompetency,  the  opinion  cannot  be  taken; 
and  we  cannot  approve  tbe  course  taken  in 
this  case,  of  repeatedly  asking  the  oplnlcni 
of  the  witness  without  a  full  showing  of 
tbe  circumstances  within  the  knowledge  of 
the  witness.  Eliminating  such  opinions  as 
were  given,  there  is  no  testimony  fairly  tend- 
ing to  show  incompetency.  It  is  shown  that 
the  testator  was  old,  that  he  failed  in  health, 
ttiat  be  was  feeble,  that  his  mind  waa  not 
so  strong  as  formerly,  and  that  he  was  deaf; 
but  all  these  things  wa«  under  drcum- 
Btances  that  raise  no  presumption  of  incom- 
petency. A  witness  stated  an  instence  of 
forgetfulness,  but  it  was  three  months  after 
the  will  was  drawn.  This  will  was  not  very 
complicated.  Tbe  transaction,  when  it  waa 
made,  shows  an  appreciati<m  ot  his  sltuatltHk. 
The  opinions  of  acquaintences  upon  the  sub- 
ject of  competency  are  admissible  where  the 
Wlt0^  ^  shown  to  have  liad  the  means  of 
olj^rratlou.  This  was  fully  discussed  bgr 
Justice  Campbell  in  the  case  of  Bean- 
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Hen  T.  Olcotte,  12  MldL  4fi0.   It  maj  be 
diOmed  that  from  that  cue  the  Inference 
riwDld  be  drawn  that  the  opinion  of  an  ac- 
quaintance, -who  aaw  the  testator  at  the  time 
of  the  alleged.  incompetoiGy,  maj  be  given 
in  the  first  Instance,  leaving  croea-examlna- 
tkn  to  teat  the  value  of  such  opinion.  Bat 
opfHi  page  601  it  la  aaid:  "The  practice  per- 
inlta  all  who  have  had  meana  of  obaerration 
to  teatuy  con<»mlng  the  exiatoice  and  meaje- 
vre  of  capacity  with  reference  to  the  matter 
tn  c<mtroreriir.  •  •  •  In  evwy  caae  the 
wltne—ea  who  speak  from  their  own  ob- 
aerradoti  are  crpected  to  describe,  as  well  as 
tlHj  can,  what  has  led  to  their  amdnslons, 
aa  wdl  as  their  meana  of  obserratlon;  bat 
the  cases  rtfeired  to  show  that  in  many  In- 
stances the  resnlts  of  very  limited  obserra- 
don  have  been  permitted."  ^Agaln,  on  page 
It  is  aald:  "But  no  testimony  can  be  ot 
any  real  value  imless  it  appeara  that  the 
witness  had  adequate  means  and  opportuni- 
ties toe  forming  some  conduslim."  This 
i^lnion.  If  read  In  the  light  of  the  writer's 
opinion  in  the  caae  of  White  v.  Bailey,  10 
iibAL  Id,  leaves  no  room  for  doubting  that 
It  Is  the  settled  law  of  Michigan  that  an 
(pinion  that  s  testator  was  incompetent  can 
only  be  glvea  when  the  witness  has  testified 
to  drcomstancea  upon  which  It  Is  predi- 
cated, and  which  to  some  extent  Justify 
It    White  V.  Bailey,  10  Bilch.  101;  Beau- 
Uen  V.  Cicotte,  12  Ulch.  468;  Hlce  v.  Bice, 
rx)  Mich.  448, 16  N.  W.  646;  Kempsey  v.  Mo- 
Ginnlss.  21  Mich.  123;  Prentla  v.  Bates,  8S 
Mich.  S67,  60  N.  W.  637.  03  Mich.  234,  63 
N.  W.  168.   The  extent  to  which  such  proof 
mxnrt  go  cannot  be  limited  by  an  Inflexible 
rule.   It  must  depend  upon  the  familiarity 
of  the  witness  with  the  testator,  the  charac- 
ter ct  the  disqnaUflcatlon,  the  nature  and 
munber  <tf  eittaordliiary  drcnmstances  de- 
taltod,  and  pn^ndtj  to  ths  act  Involved  In 
potait  <rf  tlma.   Taken  as  a  whole,  tSey 
ihOQld  move  the  judicial  dlso-etlon  of  the 
trial  jodg^  bj  appridng  him  that  the  wit- 
ness may  fairly  doubt  the  competency  of 
the  parson  upon  reasonable  grotrnda,  (Pren- 
tls  V.  Bates,  93  Mich.  242,  63  N.  W.  163; 
tvndi  T.  Doran,  96  Mich.  896,  64  M.  W.  882;) 
and  thia  dlacretlon  must  be  carefully  exer- 
daed,  (Bice  v.  Bice,  68  Mich.  432.  18  N.  W. 
132.)   We  have  carefully  examined  the  tes- 
tlmooy  in  the  ease,  and  find  no  witness  who 
was  qualified  to  testify  to  such  a  fact  under 
this  rule. 

The  fmHur  dalm  was  niade  that  the  will 
was  the  result  of  undue  Influence  exercised 
br  the  several  devisees.  We  do  not  find  any 
[mof  upon  this  branch  of  the  case,  and  the 
Judge  was  justified  In  saying  so  to  the  jury. 
It  being  determined  that  the  ^oofs  taken 
vindicate  the  omnt  In  his  direction  of  a  ver- 
dict. It  foBows  that  the  judgment  should  be 
alBrmed,  unless  the  court  has  erroneously 
MBludefl  evidence  which  might  hare  raised 
a  qacstitm  tor  the  jmy. 

As  stated,  the  assignments  of  cnrar  are  nu- 


merous, but  many  of  tiiem  are  repetitions  o( 
the  same  legal  question,  and  no  attempt  win 
be  made  to  discuss  them  separately.  ▲ 
large  number  of  assignments  have  been  cov- 
ered by  what  has  been  said  about  the  com- 
petency of  witnesses,  and  they  need  not  be 
further  alluded  to.  Other  questicms  were 
not  answered,  and  hence  the  objectiona  lost 
their  force.  If  they  had  any. 

Upon  the  question  of  undue  influence  the 
contestants  complain  tliat  they  were  not  per- 
Altted  to  show  the  relations  existing  between 
the  testator  and  the  proponrats,  with  whom 
he  lived,  by  showing  their  treatment  of  him 
and  remarks  about  him.  Asslgnmaits  5  and 
70  were  based  upon  the  exclusion  of  the  ques- 
tions: "Will  you  state  to  the  Jury,  so  far  as 
you  could  see  in  the  house,  as  to  whether  the 
old  gentleman  did  what  they  wanted  him  to?" 
and,  "Will  you  state,  Mrs.  Morris,  undw 
whose  control  be  was  during  the  last  alz 
years  of  Mb  life,  that  yon  saw?"  The  first 
question  was  asked  of  a  nephew,  one  of  the 
contestants,  who  visited  testator  several 
years  befwv  his  death.  The  objection  waa 
sustained,  but  the  witness  answered  the 
qnestlffli  fnUy  as  to  the  cmiduct  of  affairs. 
The  other  question  called  for  a  ctmdnsion, 
and  was  objectltmabte  for  that  reaatm.  If  no 
othor.  An  attempt  was  made  to  prove  undue 
infiuence  by  showing  statementa  of  the  sev- 
eral devlaees.  Tbe  court  excluded  this  testt- 
m«iy,  and  error  is  assigned  thereon.  The 
theory  tqwn  wlilch  this  testimony  tias  been 
held  admlssiUe  has  bean  said  to  be  upon  the 
ground  that  the  legatee  was  a  party  in  in- 
terest Mr.  Oreoileaf  says  (2  Ore^.  Ev.  | 
890)  mat  such  declarations  are  admissible 
where  the  legatee  Is  a  party  to  the  record  or 
a  party  tn  Interest  but  not  otherwise,  ^e 
authMlttee  upon  which  this  is  based  are  as 
foUowa:  Atkins  v.  Sanger,  1  Pick.  182.  The 
case  was  tried  upon  appMl  before  three  of 
the  five  Jtistlces,  who  decided  to  admit  the 
evidence  of  one  of  these  I^tees.  No  opin- 
ion Is  written  foy  the  court  and  the  reporter 
contrats  bims^  with  the  following  brief 
statemoit,  vis.:  "The  chief  justice,  afteridiort 
consultation  with  his  brethren,  said  the  court 
were  inclined  to  admit  the  evidence  of  ^th« 
of  the  executora  as  to  fftcts  wfai<^  took  place 
at  the  time  of  making  the  wilL"  He  added: 
"This  decision  does  not  Interfere  with  the  caae 
dtad  of  Phelps  v.  Hartwell,  [1  Mass.  71.]'* 
A  note  is  appended,  as  follows:  *'On  the 
Isans  (rf  devlsavit  vel  nm,  the  detdaratlons  of 
one  of  tb»  devisees,  who  Is  not  a  party  to  the 
recOTd,  are  not  evidence  to  Invalidate  a  will, 
(LlG^tner  v.  Wike.  4  Sag.  &  B.  208;  Bovard 
V.  Wallace,  Id.  408;  Nnssear  v.  Arnold,  18 
Serg.  ft  B.  828;)  but  tb»  declarattmis  of  a 
sole  devisee  would  be  evldeice."  TbvM,  we 
find  the  case  of  Atkins  v.  Sanger  discredited 
i^Km  Its  faca  A  rtfermce  to  the  caae  of 
Phelps  V.  Hartwell,  1  Mass.  71,  shows  that 
sndi  evidence  was  excluded,  and  that  there 
was  very  little  justification  ft>r  the  atetement 
ot  the  reporter  In  the  case  ot  Atkins  v. 
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Sanger,  Uuit  **tiils  decfclon  Mom  not  latecten 
with  tbe  case  of  Phdpa  v.  Hartw^"  Tbe 
odltor  appoulB  a  note  to  the  latter  case,  In 
lAAch  he  Btyn:  "Snch  erideace  was  admitted 
In  Atktns  T.  Sanger."  It  Is  worthr  at  men- 
tion that  Sedgwick,  J.*  In  the  case  of  Phdps 
T.  Hartwell,  said  ^t,  If  the  persons  who 
made  the  dedaratlon  wve  solel7  Interested, 
tbe  testimony  would  have  been  admlsslUe, 
lite  Pennsylvania  dedakais  dted  In  the  note 
to  the  section  dted  from  Greenleaf  are  Inter- 
esting. In  the  ease  of  U^tner  t.  WUce  it 
was  held  that  the  declaration  of  an  executor 
smd  derisee  that  testator  had  left  no  will  was 
not  admissllde.  In  Bovard  t.  Wallace,  4 
8erg.  &  R.  490,  a  similar  doctrine  was  held. 
In  Nossear  t.  Arnold,  13  Sei^.  &  R.  S28v  the 
oonrt  rriterates  the  doctrine,  citli^  the  case 
of  Phelps  T.  Hartwell,  1  fiCass.  71,  as  the  only 
decisl<m  directly  In  point  that  the  writer  of 
the  opinltm  had  been  able  to  find,  oatalde  ot 
the  Pennsylvania  casea.  This  case  also  tm- 
j/IHea  that  the  nde  is  6tStr&it  as  to  the  dec- 
laration of  a  sln^  devisee.  Thus,  we  find 
that  the  authorities  dted  by  the  counsel  for 
appellant  do  not  snstain  his  position.  This 
doctrine  of  Phe^  v.  Hartwell  is  supported 
by  the  foUowlnff  cases:  Blakey's  Heirs  t. 
Blakey's  Bx'rs,  88  Ala.  61S,  and  cases  dted; 
ThompsMk  T.  ItuHnpaon,  IS  Ohio  St.  858; 
Shaller  v.  Bumstead,  06  Haas.  127.  The  ques- 
tion was  refared  to  by  this  court  In  Re 
Lomble's  Estate,  66  N.  W.  224,  when  tb* 
declarations  of  one  who  waa  devisee  of  the 
entire  estate  were  hdd  admissible;  But  we 
think  that  the  rale  does  not  extend  to  casea 
where  thrae  are  aeTeral  Interested  In  sus- 
taining the  will*  as  In  this  case.  An  ln^>ec* 
tion  of  the  record  shows  27  assignments  of 
ror  upon  questions  of  this  eharaet»,  after 
the  court  had  signified  tbat  audi  testimony 
was  not  admisslblfe  The  question  being  once 
fairly  raised  and  decided,  the  court  ml^t, 
with  propriety,  have  required  coonsel  to  re- 
train £rom  repetltlML  In  passing,  we  ted 
eonstratned  to  oitldse  the  proceedings  upon 
the  trial  to  the  extent  of  saying  tbat  a^ 
tempts  to  introduce  the  opinl<ms  of  a  wit- 
ness before  he  had  folly  stated  all  the  drcnm- 
stances  upon  which  it  is  baaed  should  not  be 
Indulged  to.  As  a  dimax  to  drcumstances 
l^tlmatdy  raising  the  dotibt  of  competency, 
the  ophilon  may  be  asked.  The  court  c»n 
then  pass  upon  It  IntelUgczitly,  and  his  rul- 
ing can  be  satlafactorUy  reviewed.  Repeated 
efforts  to  Introduce  testimony  against  the  de- 
cision of  the  Jndge  are  unseemly,  and  except 
In  cases  where  something  has  been  In  advert- 
to  tly  omitted,  or  where  counsd  has  not  an- 
ticipated the  ruling  made,  should  not  be  made 
or  permitted.  Attempts  to  meet  such  emer- 
gendes  as  those  mentioned  wUl  seldom  be  ob- 
structed, and,  once  the  court's  ruling  is  as- 
certained, counsel  should  eodeavor  to  con- 
form to  it  as  dosely  as  the  I^pal  rights  of  his 
dlent  will  permit  By  roch  a  course  the  ad- 
ministration of  Justice  la  fadlltated,  and  mn* 
tmal  confidence  of  judge  and  counsel  assured 


and  preserved.  Ih  adtd  foe  Y^di  both,  aa  ot- 
flcers  of  the  eoort,  are  equally  Interested 
and  tcsponsitde^  Of  tiie  111  asslgDments  or 
eiTor,  110  were  upon  (he  introduction  of  evl- 
deuce,  and,  of  these,  17  questioos  were  ob- 
jected to  upon  the  specific  ground  that  Uxey 
were  leadtng.  mie  barm  in  leading  qaestlon» 
is  done  when  the  question  la  asked,  and, 
while  such  questions  have  their  proper  iAac» 
and  use.  we  think  no  court  or  opposing  coun- 
sel sliould  be  required  to  submit  to  repeated 
Infractions  of  the  rale.  Every  lawyer  should 
know  that  they  are  within  the  discretion  of 
the  court,  and,  if  17  questions  were  nece*- 
sary  to  ascertain  the  inclination  of  the  trial 
court,  It  would  at  least  seem  unnecesaary  ti> 
trouble  this  court  with  them.  After  a  care- 
fiil  analyala  of  the  pro<rf  and  the  several  a»- 
algnmenta,  we  find  no  error  In  tiia  case.  Tbe 
Judgment  will  therefcre  be  affirmed,  with 
costs.  The  other  Juatiees  ooncuzred. 


8IXMA  V.  MONTGOMERY  et  aL 
(Supreme  Conrt  of  Michigan.    Dec  22,  1803l> 

AssDiipsiT— Ahovitt  or  RioovBBT— XasTKDonosa 

— Costs. 

1.  In  assumpsit  for  timber  cot  by  defend- 
ant from  plainldff  s  land  against  his  protaat,  the 
amount  gf  recovery  Ig  not  limited  by  the  price 
fixed  in  a  contract  by  which  plaintiff  agreed  to 
«eil  d^todant  all  the  timber  on  his  land,  bat 
to  oat  It  himself,  as  defondant,  la  going  on  the 
land  himself  and  entting.  was  a  trespasaer. 

2.  In  aBsnmp^t  for  the  value  of  timber  cut 
by  defendant  from  plaintUTs  land,  it  is  error  to 
Inatmot  the  Jury  that  If  plaintiff  recovers  leas 
than  $100  defendant  will  recover  costs,  sa  the 
only  questious  to  be  determined  by  the  Juxr 
are  the  cnttlng,  the  qnantEtv  cut,  and  the  val- 
ne;  and  the  costs  are  fixed  hr  statnte,  and  are 
d^mdent  upon  the  finding  of  the  jnxj  end  the 
fonim.  8td»tee  t.  Kloua,  12  N.  W.  177.  4ft 
Mich.  822,  distlngnlahed. 

Bnw  to  drcnit  oour^  ICufkegoa  ooonty; 
Albot  Dlckerman,  Jndge. 

Assompaft  by  Wleger  H.  Blxma  against  A. 
Schuyler  Montgomery  and  otbera.  Tbv» 
was  a  Jndgm^t  fCr  plaintiff  and  dcAndant* 
bring  error.  Reversed. 

BunkflT  A  Oarpentar,  tor  aiq>ellanta. 

This  case  differs  very  materially  from  that 
of  Steketee  t.  Kimm,  48  UiOi.  828,  12  N.  W. 
177,  which  waa  an  aotUm  In  tort  for  Ub^ 
In  that  case  the  amount  of  dami^ea  depend- 
ed on  the  Judgment  of  the  Jury,  and  ttaey 
mlght  well  be  permitted  to  fix  the  ajuount 
above  ttie  line  laid  down  by  the  statute  tor 
the  purpose  of  carrying  coats,  and  atlll  be 
granting  to  the  plaintiff  only  what  be  was  en- 
titled txh  In  this  case  the  questlaa  of  ooata 
could  not  affect  the  result,  and  should  not  af> 
feet  the  verdict  Tbe  plaintiff  was  entiUed 
to  pay  for  bis  timb^  at  the  etmtract  pricey 
and  no  more.  He  knew  what  he  was  entltied 
to  recover,  and  bad  the  diotce  ot  a  tanua. 
He  could  have  gone  before  a  Justice  of  the 
pence-  who'e  he  could  recover  costs.  If  he 
ai^tblnft  and  where  he  would  t>» 
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«Ilowca  ncavtrj  op  to  $800.  An  action  for 
KM  can  be  bronKlit  onlj  In  the  circuit  court, 
and  the  llml tattoo  as  to  the  amoont  of  re- 
«0T«7  that  wni  carry  costs  might.  If  vn- 
4aMwn  to  tbe  Jury,  defeat  their  Intention  and 
their  hcmeat  jadgmeitt  It  Is  not  bo  on  an 
-actton  an  eoatract.  The  recovery  ot  coets 
cannot  affect  tbe  amoont  that  a  party  Ig  en- 
Cttled  to  recover. 

Charles  B.  Cross,  tac  appellee. 

VcGBATH,  J.  Plaintiff  brings  JumunpaH: 
to  recoTer  the  proceeds  of  certain  Lo09  which 
woe  takoi  from  bis  premises,  cnt  into  Inm- 
feer,  and  sidd  by  defendants,  and  had  Jndg- 
■nent  for  $117.60.  The  court  Inatrocted  the 
Jory  thait  If  plaintiff  recorered  less  than  $100 
the  defendants  would  recovo*  ooste.  This 
vaa  DMUilfeBt  emw.  The  mle  laid  down  in 
Aeketee  t.  Klmm,  48  Hlcb.  822,  12  N.  W. 
177,  shouUI  be  applied  to  actions  ot  tort  Mily. 
The  qaeatlmj  to  be  determined  hy  the  Jury 
In  the  present  ease  were:  (1^  3^  catting; 
^  the  qoantHy  cut;  (8)  the  ndoe.  The 
plaintiff  bad  the  choice  ot  both  remedy  and 
forum.  The  costs  are  fixed  by  statate^  and 
are  dependent  nprai  the  flndliv  of  the  Jury 
and  the  fonim.  The  Jury  should  not  be  di- 
rected to  add  to  or  ^n^winWh  either  qoantUy 
of  value  with  reference  to  the  question  ot 
«oeta,  espediUly  In  a  case  where  the  plaintiff 
chose  to  waive  the  tort  and  ftdlow  the  pro- 
ceeds of  the  timbif  cut,  Inasmnch,  there- 
fore, OS  the  Judgmmt  mast  be  reversed,  and 
«  new  trial  had,  it  may  not  be  imis^per  to  de- 
termine the  law  of  fbe  case  pr<»ented  by  the 
record.  A  written,  contract  was  claimed  to 
have  been  entered  into  between  the  parties, 
vnder  which  defendants  insist  that  they  were 
entltted  to  an  of  tbe  timber  cnt  into  logs  that 
was  upon  the  iffemlsesL  Plaintiff  cnt  from 
the  east  Mde  of  his  land  a  nomber  of  logs, 
which  were  ddlvered  to  d^ondants;  but  It 
appears  that  d^tendantg  were  cutting  upon 
landB  adjoining  on  the  west,  and  plaintiff 
Inalsto  that,  notwithstanding  his  repeated 
protcBits,  defendants  came  across  the  Hoe, 
and  cnt  and  carried  away  from  plaintiff's 
Unds  a  large  number  of  log^  claiming  at  the 
time  that  the  tlmbCT  bo  cut  was  not  on  plain- 
tiff's land.  On  the  trial,  dtfeodauta  did  not 
dtopnte  tbe  cutting,  but  Insisted  that,  Inas- 
omch  as  the  contract  covered  all  of  jjHaiKtUCn 
timber,  i^ntiff's  recovwy  must  be  Bmlted 
by  the  prices  fixed  by  the  cootmct  me 
eontract  contmni^ated  that  the  logs  should 
be  cut  by  plaintiff,  and  that  th^  should  be 
«at  ftree  from  shake,  rot,  and  crooks.  Bvco 
tho^h  the  contract  covered  all  the  timber, 
tt  did  not  give  defendants  the  right,  against 
l^atUTs  protests,  to  enter  npcm  |^alntiff*s 
lands,  cnt  In  their  own  manner,  and  make 
tiidr  own  selection.  In  such  case  defendants 
would  be  trespassers,  and  plaintiff  would  not 
In  llmttod  to  the  prices  fixed  by  tbe  cim- 
tract  TbB  judgment  Is  reversed,  and  a  new 
trial  ordered.  The  other  Josttces  concurred. 


HORTON  T.  MONROB. 
(Supreme  Conrt  of  Michigan.   Dec.  22,  18B8.) 
ATTAOHmnr— ArriDATTT  — Retdrit— Afpu»ai>- 

SbRVICS  BT  POBLIO&TIOir. 

1.  lender  a  statute  declaring  tiiat  tiie  alh- 
davit  for  Bttadunent  ahall  not  be  insufllcienl 

by  rea«on  of  the  InterreDtion  of  a  day  between 
the  date  of  the  Jurat  and  the  Issning  of  the 
writ,  the  time  does  not  betdn  to  run  until  tlie 
expiration  of  the  day  on  which  the  affidavit  Is 
execDted,  and  the  writ  eb^  iBsne  on  the  day 
after  the  laterrentng  day. 

2.  Under  How.  Ann.  St  I  8008,  authorizing 
■OTvice  by  pnblication  if  it  appear  by  the  offi- 
cer's return  that  defendant  cannot  be  found, 
a  ratnm  that  the  officer  la  "onable  to  find  the 
defendant"  Is  sufficleat  to  anthorice  pnblication. 

3.  Where  the  appraisala  of  property  seised 
under  a  writ  of  attaduneat  are  referred  to  In 
and  attached  to  the  BherifTa  return  of  the  writ, 
the  return  must  be  considered  in  connection 
with  them  In  determining  whether  the  appraiaal 
was  properly  made, 

4.  When  the  ahsriff  Ib  ccnnraanded  1^  tiie 
writ  of  attachment  to  adze  property  of  tne  de- 
fendant, and  he  returns  tiiat  by  virtue  of  tliat 
command  he  has  seized  the  unttpetty  deseribedtlt 
will  be  vresnmed  that  the  property  belonged  to 
dtfendant 

6.  It  will  be  presumed  that  a  levy  of  an 
atta^ment  was  made  In  the  eotmty. 

6.  Tlie  mere  Ihct  tliat  the  return  of  a  writ 
of  attachjneot  is  not  made  until  the  day  after 
the  return  day,  doea  not  rdeaae  the  lien  <tf  the 
attachment 

T.  Where  the  affi&vtt  of  pubUcation  to  at- 
tacfaisuit  sets  fcoth  that  the  notice  was  pnb- 
Ushed  six  successive  weeks. — the  first  on  the 
Slst  of  August,  and  the  last  on  the  Sth  of  Oc- 
tober,—and  the  affidavit  and  dedsration  are 
filed  on  the  9th  (rf  November,  the  pnUkatiw  Is 
saffiefenL 

Error  to  drmlt  court,  Salaaasoo  oonnty; 
George  U.  Buck,  Judge. 

Actlcm  of  ejectment  l^r  Mary  T.  Barton 
against  Bllphalet  Monroe,  niere  was  a 
Judgmoit  for  platotlff,.and  defendant  brinff 
error.  Reversed. 

Klnnane  ft  French,  for  appellant  B^- 
ard  ft  Roos,  for  appdlee. 

McORATH,  J,  Thin  Is  ojectment  ^e 
defendant,  upon  the  trial,  made  title  to  the 
premises  In  question  through  a  sheriffs  ssle 
that  had  been  made  by  Tirtne  of  a  Ju^- 
ment  In  a  nit  commenced  by  attachmont 
against  one  Huzd,  who  was  pubUshed  In 
under  How.  Ann.  St  |  8003,  and  who  qnlt- 
clatmed  to  the  plaintiff.  Plaintiff  insists 
that  the  attachment  proceedings  are  void 
reason  of  certain  Jurisdictional  defocts, 
which  will  be  taken  up  in  the  order  pre- 
sented. 

1.  That  the  affidavit  for  the  writ  la  swoAi 
to  July  25th,  and  was  not  filed  nntll  July 
2Tth.  The  statute  provides  that  the  affida- 
vit ahall  not  be  deemed  biBuffident  rea- 
son of  the  Intervention  of  a  day  between 
the  date  of  the  Jurat  and  the  iBsnlag  of  the 
Vrlt  The  statute  permits  tiie  hiterventtm 
of  ft  day  between  the  date  of  the  Jurat  and 
the  act  or  date  of  Issuing  the  irrlt  The 
time  provided  does  not  begin  to  run  until 
the  expiration  of  the  day  upon  which  the  af- 
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fldaTlt  Is  executed,  snd  the  vrlt  may  tesae 
after  the  expiration  ctf  tbe  Interrenlng  cla7> 

2.  ^niat  tbe  retom  ot  the  sheriff  doesnot 
show  that  he  made  dUIgoit  search  for  tbe 
defendant  The  retom  recites  'that,  after 
diligent  Inquiry,  I  am  unable  to  find  Charles 
Hard,  the  detaidant  named  In  the  vrit,  as 
I  am  commanded."  The  writ  commanded 
the  sheriff  to  smumon  defwdant,  'if  to  be 
found."  Section  8003  anthwlEes  the  pnbU- 
catl(m  If  It  aiq;)ear  by  the  return  of  the  vrlt 
that  nether  of  the  defendants  eoidd  be 
found.  The  statute  does  not  contem^te  a 
search  In  the  sense  that  the  sheriff  must 
make  a  tour  of  tbe  entire  county  to  find  the 
d^oidant,  bat  a  detormlnatiaa  1^  the  sher- 
iff that  he  has  been  nnaUe  to  find  blm  vitb- 
tai  tbe  life  of  the  writ  A  return  that  '*1 
am  unable  to  flw«<  the  defendant  named** 
was  held  good  in  Hitchcock  r.  Habn,  60 
Uich.  4B8,  27  N.  W.  900. 

3.  That  tbe  return  of  the  sheriff  shows 
that  aU  the  properly  attached  was  appraised 
by  B.  a,  O.  M.  G..  and  O.  B.  a.  while  the 
apunralsals  show  tluit  one  parcel  was  ap- 
praised by  O.  N.  O.  and  O.  B.  CU  and  tbe 
other  by  B.  G.  and  O.  N.  G.  Tbe  appraisals 
were  referred  to  in  and  attached  to  the  re- 
turn, and  totm  a  part  thereof,  and  must  be 
considered  in  connection  tboewlth.  The  af- 
fldavlt  negatires  the  aasotlon  made  In  the 
brief  that  the  three  were  sworn  to  appraise 
both  parcels. 

4.  That  It  does  not  ap[>ear  from  the  re- 
turn of  the  sheriff  that  he  attached  any 
property  belonging  to  the  defendant  Hie 
officer  was  commanded  by  the  writ  to  seize 
property  of  tbe  defendant  He  retomi  that 
by  Tirtne  of  that  command  he  has  leTled 
upon  tbe  property  described.  Tbe  fair  and 
reasonable  intendment  In  such  case  Is  that 
tbe  property  taken  belonged  to  the  def^d- 
ant  The  process  only  authorized  him  to 
levy  upon  property  of  defendant  and  the  re- 
turn is  aided  by  tbe  presumption  that  baT- 
ing  acted,  he  has  done  so  In  accordance  with 
the  mandate  of  the  writ  Although  there  Is 
a  conflict  of  authority  upon  tbe  question, 
there  are  numerous  cases  which  support  the 
rlew  which  we  have  taken.  Wap.  Attachm. 
252;  Drake,  Attachm.  207,  238;  Johnson  t. 
Moss,  20  Wend.  145;  Blckerstaff  t.  Fatter- 
son,  8  Fort  (Ala.)  245;  Lucas  t.  Goodwin, 
0  Ala.  881;  King  v.  Bucks,  11  Ala.  217; 
Saunders  t.  Insurance  Co.,  43  Miss.  683; 
Rowan  t.  Lamb,  4  G.  Greene,  468;  Ban- 
ister r.  Higginaon,  15  Me.  73;  Robertson  v. 
Kinkhead,  26  Wis.  560;  Willis  t.  Mooring,  63 
Tex.  340.  That  tbe  levy  was  made  In  tbe 
county  will  also  be  presumed.  Snowies  t. 
Ooke  Oo.,  10  Wall.  69;  Gilbert  t.  Brown.  9 
Neb.  90.  2  N.  W.  376. 

6.  That  the  return  was  not  made  until  the 
next  day  after  tbe  return  day.  No  action 
was  In  fact  takoi  until  the  return  was  ac- 
tually died.  Bvery  fact  neoesaary  to  au< 
tboriie  the  puUIcatkm  was  a  matter  of  rec- 


ord before  publication  was  made,  and  be- 
fore Judgment  waa  rendered.  The  levy  bad 
been  made  and  recorded  seroral  days  before 
the  return  day,  and  iflalntur  in  that  pro- 
ceeding could  not  be  said  to  liave  lost  bl» 
lien  by  the  laohes  of  tbe  slierlff.  The  Maaaa- 
chuaettts  cases,  Buss  t.  Buttofleld,  6  Cosh. 
242,  and  WilUams  r.  Babbitt  14  Gray.  141, 
urtilch  are  tdted  In  st^pOTt  of  plalntUTs  con- 
tention, hold  that  the  sheriff  could  oat  Jus- 
tify unda  piMess  which  he  fatted  to  retom, 
oe  returned  too  late;  but  I  find  nocase  which 
holds  lliat  the  £Ulure  of  the  shralff  to  make 
his  return  untU  the  next  d^  after  the  re- 
turn day  releasee  plaintiff's  Uen.  In  Ban- 
croft T.  SbKflfdr,  12  Bleh.  Law,  617,  the  writ 
ran  against  an  absent  debtor,  and  the  righto 
of  otiier  creditors  had  intervened;  yet  tbe 
court  allowed  a  return  nunc  pro  tunc  In 
wader  r.  Hidden,  24  Pick.  8,  It  was  bdd 
ttiat  the  return  of  ttie  cOcae  waa  oompeteiR 
to  proTe  the  attachment  although  the  writ 
was  not  returned.  See,  also,  Pirth  v.  Has- 
kell, 148  Haas.  601,  20  N.  B.  164;  Bitter  t. 
Scannen.  11  OaL  288;  Beed  t.  PerUna,  14 
Ala.  231;  WIlUs  t.  Mooring,  supra. 

6.  That  the  affldavlt  of  the  puUlcatton 
shows  that  the  first  publication  waa  <»  Ad- 
gust  3lBt,  and  tiie  last  on  Octoljor  &th.  Tbe 
affldarlt  sets  forth  that  thB  notice  was  pub- 
lished six  succesaire  weeks,  and  gives  the 
dates  of  first  and  last  publication.  This  af- 
fldavlt  was  filed  November  9th,  and  the  dec- 
laratlon  was  filed  on  the  same  day.  The 
point  Is  ruled  by  Oolton  Bnpert.  00  Mlclk 
818,  27  N.  W.  620. 

^e  court  was  therefore  In  error  In  ruling 
that  the  proceedings  In  the  attachment  suit 
were  void,  and  the  Judgment  Is  reversed, 
and  a  new  trial  ordered.  The  other  Justices 
concurred. 


LLOTD  et  sL  V.  HOLIAINBAOK  «t  aL 
(Sn^me  Ooort  of  Mldilgan.    Dee.  2%  1898.> 

COHPBTBNCT    OV  WiTSBBS  —  TUXSMTIOIIS  Wm 

Dkobdikt — BPBoirio  Pbbvobhakos  —  Sunn* 

or  FSAUDd—PART  PBHTOKMIHOB. 

1.  Under  How.  St  I  7546,  ezeladlng  evi- 
dence of  the  opposite  party  as  to  facta  equally 
within  the  knowledge  of  a  decedent  In  a  suit 
prosecuted  or  d^enaed  by  his  "heirs,  assigns, 
devisees,  or  personal  representatives,"  a  daugh- 
ter who  seeks  to  enforce  against  tbe  widow  and 
other  heirs  a  parol  contract  made  by  her  de* 
ceased  father  Is  incompetent  to  testify  as  to  tbe 
terms  of  the  contract. 

2.  Where  plaintiif  and  her  hnshaad.  pur- 
suant to  a  parol  agreement  to'  give  her  a  house 
and  lot  in  conrideration  therefor,  left  their 
home  in  another  citv  to  live  with  and  care  for 
hee  father  and  mother  a  nnmbor  of  years,  and 
until  the  mother  died  and  the  father  remar- 
ried, making  Improvements,  and  paying  taxes 
and  a  balance  doe  on  the  premises,  the  ainee- 
meat  Is  snffid^tly  performed  by  plaintiff  to 
take  it  out  of  the  operation  of  the  statute  of 
frauds,  and  entitle  her  to  its  enforcement. 

Appeal  from  drcult  court,  Wayne  county. 
In  chancery;  George  Gartner,  Judge. 
^Ul  br  John  H.  Uoyd  and  Sara  J.  Uo;  d 
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igalut  Maggie  HoUenback,  Albert  HofleQ- 
back,  and  Martha  J.  Kelly  to  enforce  spe- 
dflcally  a  contract  to  convear  lands.  Ttoe 
was  decree  for  defendants,  and  complains  nts 
appeaL  Reversed. 

Geonre  W.  Bates,  tor  api>ellAiita.  mnds- 
ton  A  Post,  ior  app^eea. 

GRANT^  J.  The  hOl  In  this  case  Is  ffled 
t»  set  sMde  a  deed  made  by  Nathaniel  P. 
Hbllenhock  to  the  defendant  Mas^  HoUen- 
back, and  to  enforce  the  apedflc  perform- 
ance et  a  contract  by  which  It  Is  alleged 
that  said  Nathaniel  agreed  to  conv^  the 
land  In  controrenT'  to  the  complainant  Sara. 
Complainant  Sara  and  defendants  Albert 
EfoUaibai^  and  Martha  J.  Kelly  are  childroi 
of  Natlianid  P.  HcOlenback,  now  deceased, 
and  def^dant  Mag^^e  is  his  widow.  Oom- 
plalnant  John  is  the  husband  of  Sara.  Na^ 
thaniel  died  May  13,  1891,  aged  about  90 
yearSL  He  formwly  Uved  in  TpsUantl, 
wliex^  In  188B,  he  sold  his  home  for  |2,20a 
Ba  than  moved  to  Detroit,  where  he  made 
a  contract  tor  the  porchaae  of  the  land  now 
in  dispute,  on  which  he  paid  tba  attire  pro- 
ceeds realized  from  the  sale  in  TpsUantl. 
leaving  |700  stiU  due  tax  the  contract  fbr  the 
pnndiase  of  the  Detroit  property.  Sara  was 
th&x  unmarried,  and  went  to  Detroit  with 
her  father  and  mother,  with  whom  she  re- 
mained until  her  marriage,  which  occurred 
soon  afterwards.  After  Uving  awhile  In 
Chicago,  she  and  ber  husband  located  in 
Sangatuck.  Mich,  whore  he  was  employed  at 
a  aalaty  of  $1,200  a  year.  Tbe  dalm  on  the 
part  of  the  complainant  Is  that  in  Ajn-il,  1871. 
her  father  wrote  her  tliat  if  she  and  her 
bneband  would  come  to  Detroit,  and  take 
care  of  him  and  her  mother  while  they  lived, 
be  would  give  her  the  bouse  and  lot  That 
after  consultation  with  ber  husband,  they 
cwdnded  to  acc^t  the  offer,  and  she  so 
wrote  ber  father.  They  moved  to  Detroit 
in  1871,  and  to<^  possession  under  this  agree- 
ment The  letttfs  are  lost  The  mother 
was  in  feeble  health,  and,  after  a  long  111- 
ness,  died,  in  1875.  After  her  death  the  fa- 
ther continued  to  live  with  them  till  1882. 
He  then,  being  81  years  of  age,  left  bis  home, 
and,  without  Informing  any  of  his  family, 
married  defendant  Maggie,  who  was  then 
about  41  years  of  age.  He  then  removed 
with  liis  vrife  to  Petodcey,  where  they  lived 
tlH  1883,  when,  desiring  to  return  to  Detroit, 
be  demanded  possession  of  the  house,  and 
ocMoplainants  surrendered  it  to  him. 

Was  the  testimony  of  complainant  Sara 
competent,  under  How.  St  f  7546,  because  It 
related  to  facts  equally  within  the  knowl- 
edge of  the  deceased?  Was  the  contract 
made?  Was  it  performed  by  the  complain- 
ants so  as  to  take  it  out  of  the  statute  of 
frauds?  "Hiese  are  the  three  questions  prtv 
seated  by  the  recwd. 

1.  The  testimony  of  Sara  was  incompetent 
Oomplainants'  ooimsel  rely  vpm  Twiss  v. 


George,  83  Uich.  263,  wherein  it  was  said: 
"We  do  not  think  we  are  authorised  to  in- 
terpolate into  the  statate  any  such  j^rc^bl- 
tlon  in  controvenles  with  third  pemons  acfr 
Ing  In  th^  own  right  as  purdiaaers  during 
the  life  of  the  deceased,  and  not  taking  by 
any  post-mntun  estate."  The  statate  in  eat 
Istence  at  the  time  tbe  cass  was  heard  in  the 
drcnit  court  provided  "that  when  a  suit  or 
proceeding  is  prosecated  m  defended  by  a 
represmtative  of  the  deceased  penKm,  13ie 
opposite  party,  if  examined  as  witoess  in  his 
own  behalf,  sliaU  not  be  permitted  to  tea- 
tlfy,"  etc.  2  Comp.  Laws  1871»  I  B9eB.  The 
law  was  amended  in  187S  so  as  to  include 
"the  bdn,  assigns,  devisees,  l^tees  and 
pononal  representatives."  Act  Na  15S, 
Laws  1875.  This  act  took  effect  August  3, 
1875.  That  case  was  evidently  determined 
under  tbe  statute  as  it  existed  when  the 
case  was  heard,  and  the  testlmtmy  given, 
in  the  drcnit  court  Under  the  statote  as 
it  then  existed,  the  testimony  was  clearly 
not  prohibited.  In  the  habendum  clause  In 
deeds,  the  usual  terms  used  are  "the  gran- 
tor,  his  he'rs  and  assigns."  We  are  there- 
fore of  the  opinion  that  tbe  teettmony  of 
complainant  Sara  to  prfdiitilted  by  tbls  atat- 
nte. 

'  2.  But  we  think  tbe  contract  Is  sufflctenUy 
proven  by  evidence  outalde  of  the  testimony 
of  complainant  Sara.  The  testimony  of  the 
complainant  John  Is  direct  and  positive  that 
the  agreement  was  made.  Three  disinter- 
ested witnesses,  one  of  whom  was  the  daugh- 
ter Bfartha,  testify  that  Mr.  Hc^enback  told 
them  that  he  had  made  such  an  agreement. 
Besides,  the  condition  and  situation  of  tbe 
father  and  mother  and  the  rest  of  tbe  fam- 
ily are  important  considerations.  "Mr.  Hol- 
lenback  was  a  physician  of  some  sort,  and 
for  some  time  before  leaving  Ypsilantl,  bad 
but  very  little  practice.  He  was  at  that 
time  71.  and  his  wife  65,  years  of  age.  It 
Is  evident  that  be  had  not  then  succeeded  In 
getting  a  practice  In  Detroit,  and  was  In 
need  of  support  The  son  was  married,  and 
settled  upon  a  farm.  Martha  had  been  mar- 
ried tor  several  years.  Sara  bad  Uved  with 
them  the  longest  and  bad  assisted  in  taking 
care  of  them.  They  wfiuld  naturally  look  to 
ber  when  they  required  care  and  attention. 
It  Is  evident  that  they  needed  some  one  to 
live  with  them,  for  tbe  mother  was  Infirm 
and  feeble.  Tbe  arrangement  was  entirely 
natural  and  reasonable.  The  complainants 
gave  up  a  business  in  which  they  were  doing 
well.  Tbe  principal  evidence  relied  on  to 
defeat  the  claim  is  certain  letters  written 

'by  Sara  after  the  second  marriage  of  her 
father,  In  which  It  Is  claimed  that  she  made 
no  direct  assertion  of  any  such  contract  It 
Is  argued  that  had  It  existed,  she  would 
have  asserted  It  WhUe  there  is  much 
force  in  this  contention,  we  do  not  think  It 
conduslve  against  ber  by  any  means.  These 
letters  were  written  in  anger  and  indigna- 
ticm  at  lier  fatiier  for  his  dandeatine  mar- 
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«1age.  But  In  tht  rery  flrat  letter  It  1>  sig- 
nificant tbat  alie  rvCmxA  to  ft  promise  In 
(tttla  langnage:  "Ton  promised  me  tbte  home, 
)but  70a  were  only  deceiving  me.  I  did  not 
fwUere  70a  wonU  ever  marrr."  In  a  letter 
-written  by  Sara  to  defendant  Moggie,  Octo- 
ber 27.  1890.  after  slie  had  beard  tbat  ber 
tather  was  sick,  ebe  wrote:  1  worked  twelve 
^ears  with  the  promise  of  a  homa**  Under 
the  clear  proof  of  the  contract,  we  cannot 
tiold  that  these  lettws  are  controlling  erl- 
•dence  that  It  was  not  made.  We  think  the 
-complainants'  dalm  Is  fully  anstalned  the 
tfoUowIng  authorities:  Twiss  v.  George,  bu* 
jra;  Lamb  t.  Hlnman,  46  Hldi.  112,  6  M. 
W.  675,  and  8  N.  W.  709;  Welch  T.  Wbelp- 
ley.  62  Mich.  lA.  28  N.  W.  744. 

3.  We  think  it  antbrdy  dear  that  the  con- 
<tract  was  perfumed  os  tbe  part  of  the  com- 
plainants. It  Is  shown  by  n  fair  prvpandcr- 
■ance  of  the  erldence  that  they  took  care  of 
Iter  father  and  mother  as  they  agreed  to  do. 
She  gave  music  lessms.  He  bad  a  salaiy 
-«t  from  1700  to  moat  of  the  time,  aa- 
-«ept  after  Mr.  HoUenbadc  sooeeeded  In  get- 
ting Bome  practice  in  bis  profssslon,  whJcb 
-appears  to  have  been  confined  to  treatment 
In  his  rooms,  when  he  assisted  the  doctor 
top  a  while.  They  paid  part,  if  not  all,  o< 
the  balance  due  TU>on  the  oontraet  for  the 
VUKhase  of  the  property.  The?  tlw  made 
tmpKOTements,  and  fomlsliad  money  to  pay 
the  taxes.  To  hold  otherwise  would  result 
In  entirely  discrediting  their  testimony,  and 
ta  holdliig  them  guilty  of  pwjury.  We  do 
inot  think  such  a  oonclnslon  warranted  by  the 
-widence. 

The  decree  must  be  reversed,  and  enter- 
•«d  hwe  for  tbe  complainanti,  with  the  costs 
<of  botb  courts  to  he  paid  out  of  the  estate 
-aC  Nathaniel  P.  HoUeuback.  It  was  not 
agreed  tbat  complainant  John  should  bare 
■any  Intereat  in  the  property.  The  entire  ti- 
therefore.  Is  decreed  to  be  In  SaxiL  The 
-other  Justices  concurred. 


K08BNTHAL     HUSKDGON  OIRGUIT 
JUDGE. 

Supreme  Court  of  Michigan.    Dec  22,  1803.) 
ABOsa  or  Proom— Attagkiuht  or  PairATi 
Fapsbs. 

Plaintiff*!  attorney  attadied  defendant's 
■-acGOuat  bookfi,  trial  balances,  aod  private  pa- 
pen,  which  were  not  irabject  to  levy,  nnder  a. 
writ  known  to  be  Invftlid,  and  founded  on  an 
affidavit  confeastdty  defectiTe;  made  coiues  of 
the  attached  papers  before  returning  them;  and 
tho-eby  obtained  eTldence  for  Inqnlsitorial  pur- 
poses, and  for  the  foandatloa  of  a  proper  writ 
«n  a  subsequMit  ivooeedlog.  Sel4,  that  the  pro- 
cess of  tiie  court  had  been  abused;  that  the  ev- 
idence was  not  competent  for  any  purpose;  and 
that  the  attorney  should  be  restrained  from  us- 
ing or  diselosiDS  It,  and  must  surrender  the 
-  copies  made  by  nlm,  so  that  they  might  never 
^  wed  hr  him,  or  any  one  elae. 

Petttlwk  by  G«.te6  L.  Rosenthal  for  a  writ 
-«f  mandamus  to  compel  the  MuakegcA  clr> 
^t  Judge  to  set  aside  an  order  denying  a 


raottob  of  rdaitar,  and  to  gnuit  the  order 
asked.  Granted. 

Bunker  A  Oarpenter.  tor  relatra-.  Brown  ft 
Lov^ace,  for  respondent. 

LONG,  J.  Bfltotor  Is  garnishee  defendant 
In  a  cause  praiding  In  the  Muskegon  circuit 
oourt.  in  which  Sam  Rosenwald,  Juliva 
Rosenwald.  and  Julius  Well  are  plalntiga, 
and  Sol  Rosentbal  and  Sam  Rosoithal  are 
the  iHindpol  defradants.  The  principal  canaa 
was  commenced  by  writ  of  attachment  la- 
med out  of  the  circuit  court,  and  the  gar. 
nlahee  proceedings  are  based  thereon.  Aft- 
er the  writ  of  garnishment  was  served. 
Bunker  ft  Carpenter,  as  attorneys  for  the 
garnishee  defeDdant;  mtered  a  motion  in  tha 
cause  for  an  wder  regirirlng  Norris  J.  Brown 
and  George  S.  Lor^ce,  attwnegrs  for  tlw 
plalntlfls  In  the  original  ndt,  to  deUrer  up  to 
def^idanf  s  counsel  an  copies  takw  by  them, 
oe  dthw  of  them,  of  the  book»  of  account; 
trial  balances,  and  private  papers  of  the 
firm  of  Rosenthal  Bras.,  composed  of  Sol 
and  Bam  Rosenthal,  the  principal  defend- 
ants, and  severally  to  make  oatb  that,  at  the 
time  at  snch  ddtrery,  such  copies  embraced 
an  Qiat  said  Brown  ft  Lordace,  or  dther  of 
them,  believed  existed,  and  that  said  Bro-wn 
ft  Lovelace  be  severally  restrained  from 
using  in  any  way  the  boiAs  sod  papon  at- 
tacbed  in  the  principal  proceeding,  or  frrom 
disposing  their  contents,  or  contents  of  the 
001^  taken  from  them,  for  the  pnrposea  at 
tills  css^  w  for  any  other  purpose  whaterer, 
fw  the  reasons:  (1)  Because  the  books  of 
account,  trial  balaiicea.  and  private  papcn 
are  not  attachalfle,  under  the  laws  of  Uila 
state;  C!)  because  said  Brown  ft  Lovelace, 
who  examined  the  attached  botdu.  trial  bal- 
ances, and  papers,  and  true  copies  thereof; 
wsce,  and  each  of  them  was,  guilty  of  an 
abuse  of  their  powers  and  duUes  as  officers 
of  the  court,  and  of  the  process  of  the  eonrt; 
(3)  because  said  Brown  ft  Lov^ce  used  the 
process  of  the  court  for  an  unlawful  pur- 
pose; (4)  becauae  Hie  sberlff  of  the  county 
cKcaadad  Ida  anthorl^,  and  was  guilty  of 
an  abuse  of  his  powers  and  duties.  In  per^ 
mitUng  said  Brown  ft  Lov^ce  to  make  an 
examination  of  the  books  and  papers  so  at- 
tached, and  to  take  copiea  therefrom;  (5) 
because  said  examination  was  made,  and  eaM 
copies  were  takoi.  while  said  books,  trial  bal- 
Auces.  and  papers  were  In  the  possession  of 
the  shflrifT  ot  said  ooonly.  wbo  tbra  hdd 
them  under  an  aothoiaed  seiznre  by  virtue 
of  a  writ  of  attachment  then  In  bis  bands. 
This  motion  is  based  upon  Uie  tesUmony  of 
Mr.  Lovelace  and  ot  the  sheriff,  given  in  tbA 
case  of  Ge(»^  B.  Clnett  et  al.  v.  Outea  H 
Rosenthal,  garnishee  of  BxA  and  Sam  Roaeu- 
thal.  an  abstract    whldi  Is  filed  In  the  cause, 
and  tqxm  an  exhibit  Introduced  in  evidence 
In  said  Ust-named  case,  the  same  being  a 
clrcnlar  letter  written  by  said  Brown  ft  I>ot^ 
lace  to  the  credltora  of  the  firm  ot  Hoeen- 
thai  Bros.,  and  upon  certain  affidavits  fllad. 
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anA  flks  mad  fexaia  ta  ttta  camfc  The  mo- 
tion was  IWBTd  la  the  court  below,  and  de- 
nted.  Mmdamro  ia  adced  t»  compel  tbe 
«ant  to  aet  atfOe  the  i«d»  denylBff  the  mo- 
tloo.  and  to  sant  flie  order  a*ed. 

It  appean  that,  priae  to  the  Imliig  of  any 
wrtt  of  artachmwit  ei^aat  Boenthat  Biml. 
fliqr  lUid  necDted  a  diattel  mortgase  to 
Oataa  L.  Boaeathal,  the  gunlabe*  Mendant 
bara.  Prooee<Uiiga  wen  taken  to  fMredose 
that  mortgage;  ontf  tba  atoflk  of  Kooda  and 
•tker  property  which  tt  cohered,  aaioiiatlaff 
to  about  taOflSXK  wm  Ud  to  by  Oatca  L. 
Ihif  nthnl,  who  dalmed;  at  tba  time  attach* 
Bent  praeeadlngi  ware  co—amead,  to  be  la 
nuiniiw  Blown  *  Lordacai  havlnc  a 
4Mbi  la  Oafr  handa  not  yet  An^  aaed  eat  a 
wilt  oC  attachsDB&t  on  aaM  "^'"^  ^^B/ctng  It 
to  the  handa  of  the  abertff  of  the  eouaty,  who 
4Bland  the  atoae  where  the  j/npeMsB  wwe 
iitaat^  and.  which  dalea  li.  BoaenOMl  dabnei 
to  be  In  pnaai  Hiai  tS,  ma  aaM  and  took 
Ma  Ui  poaaaaalan  cartabi  monem  boeta  o( 
aeoDwit,  paM  and  amlad  cbecfca.  trial  »d> 
■apB^  and  edur  boolB  and  papen.  Ha  toak 
tbtaa  boikB  to  ito  aanatr  M  «nd  there 
#eiwmafl  Bnwn  A  LovabMe,  wha  were 
plalniuy  attmeya  fit  tba  wil^  to  caniatna 
ttan^  and  to  tain  ooplaa  ftwn  fben.  Aftet 
4ila  waa  dene,  tbe  properly  aaattidied  wao 
talinta  to  flu  Btere^  and  tin  attacftnoit 
janwdlniB  dhamMnaud.  It  la  aMtted  by 
Bfevwn  ft  Laraiwa  iMat  tkay  knaw  that  Ala 
writ  of  attaebaanr  aaild  ant  ba  aaatofned 
It  a  motlaa  waa  Bade  tor  tta  diMOliiUon,  aa 
the  action  waa  broagkt  apon  a  diibt  not  yet 
^tm,  aaA  no  ^fldflnt  ahowtoft  had  been  made 
Inttaeafldatrtttoaartatoaachawrtt  Brown 
*  LaaifcfH  hsTftaiK  ehtatoafl  certain  ftett 
fran  the  awaBlnaHan  etf  tta  books  asd  p^ 
para  oC  Boaanthal  Boon,  aaad  e«t  a  aaoond 
writ  of  aWartiaiwt  to  tha  drealt  caort  for 
Mali  tmm  aoanty  In  terar  or  fteone  B.  OIi^ 
•ett  acaM  Roaanthal  Braa^  and  eaased  a 
writ  of  iwalBht  to  luue  against  Oatea 
U  BeaanthaL  fThat  eaaae  waa  heard  la  the 
<lrca*t  aenrt  and  to  now  peadlnr  In  tUa 
-Mtot  iVdnappaaL  I»  that  eaaa,  In  order  to 
eetobUah  tha  platoUffb  dalm  that  Bosenthal 
■naa  toid  toade  a  ftaadnlent  mortgage^  and 
to  show  that  Gataa  I*.  Rosenthal  bad  proper- 
ttoa  and  afflaato  to  Ua  heads  bdongtag  to  tbe 
Srindpal  da»ndantoi  Ur.  Lorchice  was  called 
aa  a  wttneaa^  and  waa  parmltted  to  testify 
to  cartala  lute  wUoh  he  fom&  by  an  er- 
antoattan  od  thaaa  baaka  aad  mvera.  Upon 
Ua  aniaaiaaiiilBBlkiii  to  that  case,  it  appears 
4hnt  he  took  Bellas  ef  such  hooka  and  papera. 
bMtortriig  trial  batancea.  It  Is  tor  the  smv 
nader  of  soch  pqiera  aad  A^les  so  taken 
that  this  application  was  made  to  the  eonrt 
betow. 

Ia  tha  Ghwtt  iOaae.  Mr.  Lovelace  teetlfled 
fidly  as  to  what  esamlnatlon  he  mad^  and 
that  after  such  examination  be  waa  In  a 
pari tl on  to  make  an  aflldaTtt  nader  the  law 
tor  toe  issninc  of  a  writ  of  attachment 
Wrom  Mr.  Lovelaae's  testimony.  It  la  qvlto' 
t^7n.w^o.2 — 8 


apparent  fliat  Brown  ft  Lordace  knew  the 
first  writ  of  attachment  cotild  not  be  sna- 
talaed  noder  the  afltdarit  upon  which  tt  was 
baaed,  and  that  the  flxat  writ  was  naed  fbr 
the  pnrpoae  of  getttas  erldence  nptm  wfalA 
to  groond  sabseqoent  writs.  No  retnm  was 
ew  made  to  this  tost  writ,  bat  on  the  con- 
trary tbe  aalt  was  dtoeoattoaed,  and  On  writ 
withheld,  aa  aeon  as  tbm  evidence  was  ob- 
tained. It  la  hna  that  Brown  ft  Lovdace 
dmy  that  tile  writ  waa  lamed  tor  the  pnr- 
poss  of  getting  tMs  taf  onnatlott,  btrt.  whether 
tt  was  ISBMd  fir  that  pnrpoae  or  not,  It  was 
ao  used.  In  tha  order  to  show  oanse,  the 
dvcolt  Judge  BMkes  a  setem  to  which  he 
says  Oat  i^on  the  trial  of  the  Ctoett  Case 
an  ahJecflen  waa  made  to  the  tatrodaction 
to  aridaoto  of  tha  contoato  of  the  booka  of 
BoBcntiial  Bros.,  but  that  sneh  erldence  was 
altowei,  aad'that  tba  Jvy  to  that  cawe 
tomad  adipeneir  to  ttto  ntolar;  that  to  tbe 
mwaal  case  tba  writ  af  attariiment  was 
aasd  oat  by  "Bumm  C  Gknfc,  aa  attorney 
te  platodCii,  and  ttat  Brown  ft  Lofdaoe 
wars  the-eaftar  anbstttoted  in  his  stead.  It 
la  fntfacr  KtnmMI  thai  tt  appears,  apen  a 
hsartog  of  tba  motlsn.  that  the  books  and 
papera  ctatmed  to  have  been  inspected  were 
■urtgaged  by  dol  and  Bam  BosenChal  to  n- 
totn;  as  toastea  fbr  blSHatf  aad  otter  cred- 
Itan,  btfara  asid  attorbtosnt,  nd  wblA 
sMrtgwpi,  If  valM,  was  to  f ocea  at  the  time 
laU  pmyailf  waa  attotfied,  aad  that  re- 
lakBhad  na  righto  or  Intareato  to  the  beiAa 
aad  papesa^  eamft  aneb  aa  ba  oMalned  by 
asM  mortga«%  and  that  saeh  books  and 
papeia  were  tbs  property  of  Sal  aad  flam 
Haaaatbal,  aad  eonaCMated  a  pari:  of  a  large 
am  II  ant  af  frspcrty  attoehad.  nta  rctora 
further  aeto  tortt  ttwtr  tba  heartag 
of  tha  awdeai,  vdatoi^'rilide  na  dbewtoff  that 
platattfb  wotf  naa  or  attampt  to  aae  the 
aridanee  aa  to  tha  eontenta  of  theae  bodca 
and  pqara  upon  tba  trial  ef  aaid  eans^ 
wbatato  fatotor  waa  taitarealed,  and  that  tt 
did  not  appian  that  relator  waa  entftled  to 
tha  aoplea  laf  tha  hooks  and  papers  taken  by 
Bfeonn  ft  Xjovelaee.  SYom  all  the  evidence 
tha  oaort  dstermlaed  that  the  writ  of  at- 
tachment was  Isaoed  to  good  faith,  asti  er» 
anted  In  good  fhltb,  and  that  there  was  no 
abase  od  tha  praaaw  of  the  conrt,  and  that 
Btown  ft  Imatoue  oagM  not  to  be  cotupdled 
to  anmndar  soak  oopki^  «r  to  make  the 
oath  aaked. 

The  retom  nowhere  denies  that  fhe  mort- 
gage had  been  toncfeacd,  and  Ibe  property 
Md  to  by  Oatea  Jj.  Itoaeulhri,  TUs  faet  ap- 
pean from  the'  testimony  ^  Mr.  Lovelace, 
and  la  nowhere  contradicted.  Bnt  It  Is  as- 
BUmed,  not  only  that  the  mortga^  Is  void, 
but  that  tbe  sale  waa  also  void,  and  there- 
fore r^ator  had  no  right  to  possession,  snoh 
aasumptlon  being  based  upon  the  facts  ob- 
tained Iqr  the  nse  of  the  first  writ  of  at- 
ta<Amait  We  think  there  Is  condnslve  evl- 
doiee  that  the  facts  obtained  by  Brown  ft 
Lovelace  are  a  part  of  the  case,  and  the 
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fonndatltnL  of  ttit  case  In  band.  Hie  oaJj 
q[DefltIon  Inrolred  Is,  has  thore  been  an  abuse 
of  the  process  of  the  coort?  Oan  parties  ba 
permitted  to  take  a  writ  of  attachment, 
knowing  It  to  be  InraUd  and  Issued  upon 
an  affidavit  confessedly  defeotlve,  and  at- 
tach property  under  It  whioh  Is  not  subject 
to  levy,  and  gain  Information  or  evidence 
upon  which  to  base  a  proper  writ,  and  sus- 
tain that  writ  by  such  means?  It  Is  said 
by  counsel  for  plaintiffs  In  the  writ,  who  ap- 
pear here  to  defend  the  actl(m,  that  It  Is 
an  effwt  to  hare  this  evidence  adjudged  in- 
competent, and  tor  this  reason  restrain  Its 
use,  and  thus  anticipate  a  ruling  of  the  court 
b^ow  thereon  In  advance  of  a  trial,  and 
without  any  showing  that  It  will  be  of- 
fered. This  Is  not  the  pc^t  fn  issue  here, 
and  does  not  reach  the  question  involved. 
The  claim  Is  that  the  prooesi  of  the  court 
has  been  abused.  In  that  a  writ  of  attachment 
utterly  void,  and  known  to  be  void  by  the 
attom^s  causing  Its  Issue,  and  who  are 
offloers  of  the  court,  has  l>een  used  to  ob- 
tain evidence  for  the  purpose  of  founding 
snbeeqnrat  proceedings  upon,  and  for  In- 
quisitorial purposes;  that,  this  being  so,  the 
evidence  thus  obtained  is  not  competent  toe 
any  purpose,  and  the  parties  having  posses- 
sion of  any  copies  ccmtalning  such  evidence 
are  bound  to  surrender  them,  and  make 
proof  that  they  have  surrendered  the  whole 
thereof,  so  that  It  may  not  be  used  by  tbem, 
or  any  one  else;  and  that  th^  have  no  right 
to  the  possession  of  such  evidence.  In  ^Is 
we  think  counsel  toe  relator  is  correct 
These  books  of  account  and  trial  balances 
■re  not  property  of  such  tangible  character 
^t  they  can  be  made  subject  to  such  levies. 
Tb^  may  be  evidences  of  debt,  but  their 
seizure  Is  not  the  attaching  or  seizure  of  the 
debt  Itself.  They  are  not  so  Intimately  ccm- 
nected  with  the  demands  charged  therein 
that  the  seizure  of  the  books  Is  equivalent 
to  the  seizure  of  the  demand,  and  there  Is 
no  means  by  whldi  these  demands  can  be 
transferred  by  a  direct  levy  and  sale.  Freem. 
Ex'ns,  I  112;  Ooco.  v.  Abell,  6  J.  J.  Marsh. 
476;  'Thomas  v.  Thomas.  2  A.  K.  Harsh. 
430;  WIer  v.  Davis,  4  Ala.  442;  Carlos  v. 
Ansley,  8  Ala.  000;  Horton  v.  Smith,  Id. 
73.  In  Dart  v.  Woodhouse,  40  Hi<A.  899, 
It  was  held  that  a  set  of  manuscript  abstract 
books  were  not  subject  to  levy  and  sale 
on  execution.  In  Perry  v.  Caty  of  Big  Rap- 
Ids,  67  Mich.  146,  84  N.  W.  530,  it  was  h^ 
that  "such  abstract  books  have  no  Intrlnalo 
value,  and  are  not  taxable."  In  Drake  oa 
Attachment.  (4th  Ed.  |  249,)  it  Is  said: 
"Where  property  is  of  such  a  nature  that 
an  attachment  of  It  would  produce  a  sacri- 
fice and  great  Injury  to  the  defendant,  with- 
out benefiting  the  plaintiff.  It  Is  not  attach- 
able. Such  Is  the  rule  In  relation  to  de- 
fendant's private  papers,  or  his  books  in 
which  his  accounts  are  kept  Much  less 
would  an  attachment  be  considered  to  create 
a  lien  on  the  accounts  contained  In  tlie 


bo(rikir  dtbic  BnUtford  t.  Offla^le,  8  Dana* 
67.  In  Dart  r.  Woodhouse,  supra,  Mr.  Jus- 
tice Oampbdl  said:  "It  would  be  very  ab- 
surd to  hold  that  books  oould  be  seized  and 
sold  on  execnticHi,  which  attsx  the  sale  tbe 
pnrdmser  could  not  use."  It  Is  concedad 
that  these  books  and  papers  seised  were  not 
of  any  value.  In  themselves.  Mr.  Lovelace 
says  they  were  not  of  much  value,  exc^t  as 
evidence.  In  People  v.  Board  of  Auditors,  6 
Mich.  223,  It  was  h^  that  a  levy  on  a  war- 
rant drawn  1^  the  board  of  anditm  Is  not 
subject  to  levy  on  execution.'  In  Bradford 
T.  Gillasple^  sniwa,  it  was  h^  that  a  return 
on  an  attachment  of,  "Levied  upon  an  ac- 
count bock,  the  prop^ty  of  defendant,**  wlU 
not  authorize  a  Judgment  As  before  stated, 
the  real  gist  of  the  complaint  here  Is  not  that 
property  was  levied  upon  which  was  not 
subject  to  levy,  but  the  use  whidi  was  made 
of  the  process  of  the  eomt  It  is  seen  that 
the  attachment  was  void,  and  was  levied  np- 
oa  proper^  not  subject  to  levy,  yet  the  par* 
ties  responsible  tot  it— officers  of  the  court— 
sre  permitted  to  use  the  evidence  thus  ob- 
tained. If  the  writ  bad  been  valid,  and  the 
property  taken  under  it  had  hem  subject  to 
levy,  it  was  the  duty  of  the  sheriff  **to  saf^ 
keep  the  same  to  satisfy  any  Judgment  that 
may  be  received  by  the  plaintiff  in  such  at- 
tachment" How.  8t  I  TOea  Instead  of 
doing  this,  the  writ  was  used  as  a  search 
warrant  tor  evidence,  and,  having  obtained 
the  evldoioe  sought,  the  boolka  woe  returned. 
Had  the  defoidaats  been  oharged  with  a 
crime,  it  would  have  betsi  necessary,  In  or- 
der to  obtain  a  writ  which  would  acooavUsb 
what  was  accomplished  here,  to  show  to  the 
satisfaction  of  the  court  that  probable  oause 
existed,  which  showing  must  have  been  sup- 
ported by  oe.th  or  afflrmatlmi,  tin  place  par- 
ticularly described,  and  a  descriptlra  of  the 
property  to  be  searched  for  or  seized  have 
beoi  set  fmrth  with  exact  partioularity. 
"Search  warrants  were  nerer  recognised  by 
the  common  law  as  process  which  might  be 
availed  of  by  indlvldnals  In  the  cotum  of 
criminal  proceedings,  or  tor  the  malntounoe 
of  any  mere  private  rights;  but  theb:  use 
was  confined  to  the  case  of  public  transao> 
tions  Instituted  and  pursued  for  the  snivteB- 
slon  of  crime,  and  the  detection  and  ponlah- 
ment  of  criminals."  Oooioy,  Oonst  Um. 
(6th  Ed.)  p.  873.  Article  6,  |  26,  of  our  own 
state  constitution,  provides:  "The  ptfson, 
houses,  papers  and  posseesicm  ot  every  per- 
son shall  be  secure  from  unreasfmable 
searches  or  seizures.  No  warrant  to  search 
any  place  or  to  selie  any  pwson  or  things 
shall  Issue  without  describing  them,  nor  with- 
out probable  cause  suppwted  by  oath  oe  af- 
firmation." Hare  the  parties  were  charged 
with  no  crime,  yet  upoa  a  void  process— 
one  which  the  parties  causing  Its  issue  cxm- 
feesedly  knew  to  be  void— a  levy  hi  made 
upon  property  not  subject  to  sdzure,  and 
copies  made  thereof;  and  these  copies  are 
now  held  by  these  officers,  and  have  aetuak 
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I7  been  pemdttod  to  to  mod  In  (me  case  as 
ertdence,  and  In  Hie  present  case  are  the 
foondatlon  upon  wblcb  the  writ  was  Issued. 
Bat  <Hie  caae  has  been  called  to  oar  attention 
where  sooh  a  proceeding  has  before  been  at- 
tempted. In  Heargman  t.  M(Hrit7  Dettlebach, 
11  How.  Pr.  46,  it  appears  that  a  deputy 
sheriff,  under  an  attachment,  levied  upon  cer- 
tain books,  papers,  letters,  and  correspond* 
ence  of  a  partnership.  It  was  held  that  un- 
der the  New  York  statute  the  books  of  a 
partnership  were  subject  to  levy,  but  letters 
and  correspondence  were  not  among  those 
anthiHixed  to  be  taken.  It  was  said:  "As 
the  whole  proceeding  on  the  part  of  the 
deputy  in  examining  the  books  and  papers 
is  grossly  irregular,  an  order  must  be  made 
that  the  regular  books  of  account  of  the 
firm,  and  Its  notes,  policies  of  Insurance, 
and  all  other  securities  and  vouchers,  be 
safely  kept  by  the  sherllT  under  lodk  and 
key,  without  power  on  the  part  of  such 
deputy  or  any  other  person,  except  the  de- 
fendants, to  look  Into  or  examine  the  same, 
except  imder  tlie  special  order  of  the  court, 
to  be  made  on  notice  to  the  defendants." 
It  wag  farther  said:  "All  other  papers,  of 
every  name  and  description,  taken  by  such 
deputy,  and  all  translatltms  or  copies  of 
meb  translations.  If  any,  at  the  books,  let- 
ters, vouchers,  or  papers,  must  be  delivered 
ap  f(»:tbwith  to  the  defendants'  attorneys; 
and,  to  Insure  the  same,  such  delivery  must 
be  made  under  an  affidavit  to  be  made  tfg 
such  deputy,  the  plaintiff^  and  their 
attfwneys  and  counsel,  that,  at  the  time  of 
such  dellv^,  such  copies  embraced  every 
translation  or  copy  of  such  translation  or 
copy  of  such  OTlgtnal  which  the  deponent 
knows  <tf,  or  believes,  or  has  any  reason 
to  believe,  exists;  and  the  plaintiffs,  and 
thdr  attorneys,  agents,  and  counselors,  are 
hereto  restrained  from  In  any  way  using 
such  original  books  and  papers,  or  using 
or  disclosing  the  contents  of  such  copies.  In 
any  manner  whatsoever,  except  by  special 
order  of  Hie  court  This  order  must  be  com- 
plied with  fwthwlth."  The  process  of  courts 
of  Justice  can  never  be  used  for  Inquisitorial 
purposes  or  for  oppression,  and  such  use  be 
sustained.  If  such  a  [nractloe  should  be  001m- 
tenanced.  no  man's  private  papers  would  be 
free  from  search  or  sdsura  The  writ  must 
be  granted  as  prayed.  The  other  justices 
concnrred. 


PSOFIiB  «K  rd.  WAOBNSHtIL  v.  8TS1V1SN- 

SON. 

(SoprooM  Court  of  Michigan.   Dw.  22,  1898.) 

Qoo  Wabxaitto— Stat  or  Jusoiibht— Enicr  or 
WuT  or  Error. 

As  a  judgment  in  favor  of  a  relator  in 
quo  warranto  proceedings  Invests  him  with  the 
<rfllee  In  controvmy  without  the  aid  of  any 
process,  such  judgment  cannot  be  stayed  by  the 
aaing  out  of  a  imt  of  error  and  giving  bond; 
How.  Ann.  St  H  8679,  8681,  which  provlda  for 


a  stay  of  execution  on  suing  out  a  writ  of  error, 
not  auHkorlsing  the  suspemdon  of  a  judxmen^ 
whidi  requires  no  aid  from  process  to  ^v*  It 
effeot 

Quo  warranto  proceedings  by  wmiam  F. 
Wagensea  against  David  J.  Bterenaoo. 
Ttnen  was  Jndcment  for  relatw.  Respoid* 
ent  brings  error,  and  moves  to  have  proceed- 
ings mt  the  JndgmeBt  stayed.  Motion  de- 
nied. 

Thomas  Wellman,  (p.  H.  Phillips,  of  coun- 
sel,) toe  the  motion.  Uncoln  Avery,  (H.  W. 
Stevens,  of  eoimselO  opposed. 

MONTGOMBBY,  J.  An  hiformatton  In  the 
nature  of  a  quo  warranto  waa  filed  in  the 
circuit  court  for  the  county  of  St  CAaIr,  on 
relation  of  William  F.  Wagensell,  against  the 
respondent  On  the  trial  of  the  issue  the  re- 
lator was  adjudged  entitled  to  the  office,  and 
a  Judgment  of  ouster  ratered.  l%e  respondent 
th^eupon  sued  out  a  writ  of  error  to  this 
court,  and  by  this  motion  asks  to  have  the 
proceedings  upon  the  Judgment  stayed.  nj»- 
on  a  Judgment  of  amotion  from  office,  the 
party  amoved  is  divested  of  all  official  au- 
thority, and  excluded  from  office,  so  long  as 
the  Judgment  remains  In  force.  High,  Extr. 
Rem.  I  766.  And,  wh»i  Judgment  Is  ren- 
dered In  fftvor  of  a  relator,  he  needs  no  writ 
to  Invest  him  with  the  office.  Under  section 
8639,  How.  Ann.  St,  he  Is  raiUtled  to  take 
upcm  himself  the  execution  of  the  office.  Can 
this  right  be  defeated  or  suspended  by  suing 
out  a  writ  of  error  and  giving  a  bond  to  stay 
execution  7  The  statute  (sections  8679,  8681, 
Id.)  provides  for  a  stay  of  execution  by  su- 
ing out  a  writ  of  error,  but  does  not  author- 
ize a  sftspenslon  of  a  Judgment  which  re- 
quires no  aid  from  process  to  give  it  effect 
The  practical  result  of  permitting  such  a 
writ  to  suspend  the  Judgm«it  In  quo  war- 
ranto cases  would  in  many  cases  he  to  de- 
feat the  relator  of  his  remedy  wholly.  Such 
a  construction  Is  not  to  be  Indulged,  except 
It  be  Imperatively  required  by  the  terms, 
which  we  think  Is  not  the  case  here.  This 
precise  question  was  determined  by  the  court 
in  the  October  term  of  1886,  In  the  unreport- 
ed case  of  Bmmons  v.  Board  of  Supervisors. 
See,  also,  Wdch  v.  Oook,  7  How.  Pr.  282. 
The  motion  will  be  denied.  The  otba  Jua- 
tlces  concurred. 


GALBRAITH  v.  McCALLUM  et  aL 
(Supreme  Court  of  Michigan.    Dec  22,  1898.> 

Account— Deteru IN' ATiox  of  Bauhce  —  Adhis- 
BioNB  or  Pi.AiNTirr— Costs  oit  Affbal. 
l.In  an  action  on  account,  idalnllfl*s  WitA 
particulars  cUlmed  1168.73.  Defendant  ad- 
mitted the  entire  bill.  Plaintiff  admitted  par- 
ment  of  $126.12,  leaving  a  balance  doe  of  $42.- 
61.  On  crOBS-examlnanoD,  plaintiff  admitted 
that  he  owed  defendant  $26.40  wtien  a  contract 
to  sell  wood  was  made,  and  that  defendant  Bnr- 
chaaed  wood  to  the  amoont  of  $10S.4<^  and  nad 
paid  $40;  and  defendant  claimed  to  have  paid 
the  balanos  of  $42  on  the  wood.   EM,  that 
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aUinttlTi  idmlirrl'm  Juatlfled  Hm  oonrt  In  treat- 
Ing  %4&,  and  not  $42.01,  at  the  true  balance. 
'  and  in  iostmctiDK  the  iuT  that  verdict  and 
judgment  depended  on  the  determination  ai  to 
payment  of  sndl  amount. 

2.  Under  How.  St  H  7026,  0004.  tha  court 
haa  dlscrstionarr  power  to  allow  an  attorney'B 
fee  of  $10  for  proceedinsa  before  notice  of  trial 
on  an  appeal  from  a  Jutlce'i  comt. 

Bmr  to  drcQlt  taatt,  St  Oalr  ooontar; 
Bomiid  W.  Yancey  Jodga 

Action  by  ArchUnedea  Galbnith  against 
John  McCiUlnm  and  Hour  MeOaUam  for  a 
balance  dne  on  acoonnt.  Jadgment  for  de- 
fendants.  Plaintiff  brlnga  error.  Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing ^tatemrat  by  GRANT,  J.: 

PlalDtlfC  hrooght  mlt  In  justice's  coort, 
riniiwifH  a  balance  due  m™  of  $42.61.  He 
filed  a  bm  of  parttoolara  ahowlng  a  total 
claim  of  $168.78.  Defuidants  gare  notice  of 
set4Kfl;  wlOi  bm  of  partlcolan  tluareof, 
amounting  to  $168.18.  Flalnttfl  vas  defeat- 
ed In  jnstloe'a  court,  and,  tm  appeal  to  the 
drcolt  court,  waa  again  defeated*  wbosopon 
be  removM  thn  suit  to  this  court  br  writ  of 
oror.  The  acde  qpestlon  of  fact  waa  wheth- 
er defendants  bad  paid  $42,  and  this  issue 
waa  found  by  flie  Jury  against  the  plalntUt. 
lTp<m  the  trial  In  the  drcnlt  court,  and  aftw 
tte  plaintiff  ma  sworn  as  a  witness  in  bis 
own  behalf  the  defendants,  ttirougb  their 
counsel,  admitted  the  entire  bin  of  particu- 
lar^ and  plaintiff  admitted  pi^menta  to  tiie 
amount  of  $ia&12.  January  24. 1891,  defend- 
ants agreed  to  get  oat  and  purdiase  cvtaln 
eord  wood  pUnttff  at  ttie  price  of  $1.60 
per  cord.  67.76  amis  were  tafcw  und«  this 
agreement  Plaintiff,  on  his  cross-examina- 
tion, testified  that  at  this  date  he  ewed  the 
defendants  a  balance  of  $26^  ^le  irood, 
under  the  eimtnct,  amounted  to  $108.40. 
Plaintiff  also  admits  that  defendants  paid 
Urn  by  check  on  Bajco'a  bank,  $1^  and  or* 
dor  on  fifiple,  $8(]^  and  that  be  got  the  mon^ 
on  both  <^eck  and  order.  This,  under  the 
plalntlfl^  own  evidence,  left  a  balance  of 
$^  the  payment  tit  which  was  the  sole  con- 
troreray.  At  ttie  dose  of  the  evidence  plain- 
tiff's counsel  requested  the  court  to  Instruct 
the  Jury  that  Vbm  pilalntifl  was  entltied  to  re- 
corer  61  cents,  provided  flie  Jury  ahoold  be- 
Here  the  defendanta  aa  to  the  payment  of 
the  $42,  nie  court,  In  Ita  charge^  aald  to 
the  Jury  ttiat  ttie  defendanto  admitted  an  the 
Items  In  the  plaintiff^  account,  amounting 
to  $168,  but  chilmed  that  It  had  an  been 
paid.  At  the  doae  <tf  the  charge^  the  plain- 
tiff's counsel  caned  Xbia  attentlim  of  the  court 
to  the  fiict  that  ttie  amount  admitted  was 
$168.78,  and  Insisted  t^n  the  csact  amount, 
and  a^dn  requested  the  court  to  ao  Inatmct 
fliejnry.  1^  waa  refused,  the  circuit  Judge 
nmail^ing,  "As  I  understand  the  testimony. 
It  waa  Umited  to  eren  figures."  After  the 
TOdict,  the  oourt  rendered  Judgment  for  the 
defendants,  with  coste  to  be  taxed,  Including 
an  attorn^  fee  of  $25.  The  items,  there- 
fore, Involred  in  the  appeal,  relate  to  the  61 


oentSb  and  $10  dalaed  to  ha  fflegaJty  al- 
lowed as  part  of  the  coats. 

^Ulam  M.  GUn^  fur  awdlant  Jamee  L. 
Ooe^  far  appellees. 

GRANT,  J.,  (after  stating  the  facts.)  L 
But  fbr  the  plaintiff's  testimony,  after  the  ad- 
mUsIons  were  made  by  counsel,  there  would 
be  considerable  force  in  plaintiff's  contok- 
tlon;  but  bis  admlaaion  that  a  balanoe  waa 
due  of  $26.40  when  the  wood  contract  was 
made,  the  amount  due  upcm  the  contract  be- 
ing conceded,  we  think  Justified  the  court  in 
treating  the  dlfferokce— $42-aa  the  true  Iwl- 
ance  between  their  accounts,  and  in  Inatruct- 
Ing  the  Jury  that  upon  their  determination 
aa  to  tbe  payment  of  this  account  the  right 
to  rerdlct  and  Judgment  depended. 

2.  It  Is  Insisted  that  defendant  waa  not  en- 
tltted  to  Jadgment  for  $10  aa  a  part  of  tbe 
attorn^  fee  tot  proceedings  before  notice  of 
trial,  under  How.  St  i  9004,  because  section 
7016  prorides  that.  If  the  retmn  of  tbe  Jus- 
tice be  filed  10  days  htixm  the  first  day 
any  term,  either  party  may  notice  the  case 
tw  trial,  and  therefore  the  caae  la  ready  for 
notice  of  trial  Immedlatdy  upon  the  filing  <tf 
the  return  (tf  tbe  Justice.  We  tlilnk  other- 
wise The  costs,  which  art  in  the  discre- 
tion of  the  court  under  How.  St  |  7026,  hare 
refwmce  to  the  costs  allowed  by  section 
0004.  It  cannot  be  said  that  there  are  no 
prooeedlnga  to  be  taken  by  the  attoni^  be- 
fore notice  ot  trial  In  appeal  caaea.  Tbe  at- 
torn^ maj  not  have  been  employed  In  the 
Justice's  court  where  very  Informal  plead- 
ings are  aUowed.  Whoi  employed.  It  la  bla 
duty  to  examine  the  papers,  and.  If  the  jdead- 
Ings  are  not  in  proper  shape  for  trial,  to  ap- 
]^  to  tbe  court  for  leave  to  amend.  This 
may  be  done  before  notice  of  trIaL  It  fcd- 
lowB  that  this  la  one  of  the  Items  which  may 
be  awarded  to  either  party,  as  the  court  may 
deem  Jtiat  under  aU  the  drcamstances.  Judg- 
ment affirmed.  The  other  Justices  concorred. 


TIMU:  T.  UICHIGAN  CBNT.  BT.  OO. 
(Soprwoe  Coort  of  MieUgaa.   Dse.  82.  1888.> 

JCisrsK  Axn  SsxrAarr-VauAw  Saavjuraa. 
A  zaUroad  oompanr  aead  net  inqnin  Inte 
the  aqieri«ice  of  a  sectkm  hand  in  loading  ties 
on  a  hand  car,  or  gire  him  st>edal  lostmctions 
therefor,  and,  If  he  la  mentally  and  [Aiyricatly 
competent  to  do  suA  work,  a  frilow  lectiou 
hand  hat  no  redresa  against  the  road  fw  fai- 
JnrieB  caneed  by  hii  negligence  therdn. 

BhTor  to  circuit  oourt  St  JToaeiA  county; 
Noah  P.  Loveridge,  Judge. 

Aeticn  Lewis  11mm  against  the  Michi- 
gan Central  Railway  Company  for  personal 
Injuries.  Judgment  for  defendant  and  plain- 
tiff brtngi  error.  Affirmed. 

Russdl  R.  Pealer  and  George  B.  MOler.  for 
appdlant  Edwards  &  Stewart,  (Ashley  Pond 
and  H^iry  Russell,  oC  counsel,)  tx  appdlesL 
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GRANT.  J.  Platntiff  basea  bis  rtgbt  of  n- 
eoray  upon  the  ne^gence  defendant  (1) 
in  eiDpk>ying  an  incompetent  and  InexjKrl- 
eaced  f^w  semnt,  named  Oldenbttg,  and 
aaslgnlng  him  tft  work  with  plaintiff  without 
aaj  tawtracdoa  or  training;  Cty  In  purchas- 
ing and  using  a  crooked  railway  tia  Plain- 
tiff  and  Oldenberg  bdonged  to  a  section  gang 
of  foor  men,  who  were  at  the  time  engaged 
In  loadlsff  tlea  ftom  a  pUa  alcaigiride  the 
tm^  onto  a  band  car.  The  men  worked  In 
pairs,  CBie  at  each  end  of  a  tie.  ^alntlff  and 
tbe  soctloii  boss  wwddng  together,  and  Old- 
enberg and  tiie  o0ur  man.  named  Miller. 
13ie  load  was  neaxlr  ecMOpleted.  The  top  tie 
was  oooked.  and  bk  tbe  center  bulged  out  a 
UttlA  over  tlie  lino  of  straight  ties  vo&a  It. 
CHdenberg  and  Miller  were  In  the  act  of  load- 
lag  a  beavT  greeiHiak  tie.  fXlie  section  fore* 
■an  directed  plaintiff  to  assist  them.  He 
took  bold  near  the  middle  <rf  it  Okl«iberg; 
wlOiont  waiting  for  the  nana]  signal,  open 
which  they  all  lift  and  throw  togetber,  threw 
his  Old  first  This  tie  was  thrown  upon  the 
crooked  tie,  when  snddeniy  the  outside  tier 
tipped  orer,  faUlog  on  plaintiff's  leg.  and 
braking  It 

Tlte  conrt  properly  directed  ft  Tndlct  for 
tin  defendant  These  four  men  were  fellow 
sarronte.  Ko  nei^Ugeuee  was  shown  In  the 
ttni^oymoit  oC  Oldenberg.  He  was  mentally 
and  phyaicaUy  competent  to  perform  the 
work,  which  was  of  the  simplest  diaracter, 
not  attended  with  any  particular  hazard,  nor 
requiring  any  particalai  skill.  Oldenberg  had 
been  employed  by  the  defendant  on  this  sec- 
tion since  the  Ist  of  J^tril,  and  the  accident 
occurred  on  the  15th.  He  came  to  this  coun- 
try in  1879,  and  was  «nployed  on  &  farm  un- 
til his  emplcyment  by  the  defendant  During 
tbts  fiUne  he  was  engaged  In  the  usual  work 
of  a  section  man,  and  once  before  hud  been 
engaged  in  handling  tlee  in  a  similar  manner. 
Any  one  of  fair  Intelligence  and  the  requisite 
physical  abUi^  Is  ctmipetent  to  perform  such 
work,  and  the  employer  is  not  required  by 
the  law  to  inquire  Into  his  experience,  or  give 
Instructions  in  regard  to  work  of  so  simple  a 
diaracter.  Judgment  affirmed.  Tb*  other 
Justices  ooncurred. 


bi;dil  r.  DBTRorr  sr.  bt.  co. 

(Supreme  Court  of  Michigan.    Dee;  22;  18B8.) 

HkOLIOBKOS— PBOZIlIi.TI  Caubb. 

A  horse  hitched  in  front  of  a  store  was 
fHghtened  by  the  fan  of  a  window  sasb  on  the 
paTement,  ran  down  the  street  broke  away 
hem  bis  bQciy,  sad  was  injured  by  coutset 
with  iron  raiia  piled  in  the  street  against  the 
corb.  The  street  was  100  feet  wide,  ffeld 
that  not  the  pUnf  of  the  rails,  bat  the  Mght- 
antaiar  of  the  bocsih  was  tbs  i^oadmate  eanss  of 
ttie  tojory. 

Bitot  to  circuit  conrt,  Wayne  comity; 
George  S.  Hoamer,  Judge. 
Aetfon  bif  John  O.  HeU%gBlnst  tb»  Detroit 


Street-Bailway  Company.  JudgKeat  for 
plaintiff.   Defendant  appeals.  Reversed. 

The  other  facts  fully  appear  in  the  fot- 
lowlng  statement  by  GBANT,  J.: 

At  the  trial  of  this  cause  the  facts  were 
agreed  upon,  and  axe  substantially  as  foi- 
lows:  Plaintiff  had  securely  and  properly 
hitched  his  horse  and  rehide  In  firoat  ot  212 
J^erson  avenue,  Detroit  and  went  into  a 
stwe  upon  business.  While  he  was  In  the 
store  a  window  sash  teU  from  an  upper 
story  of  No.  212  onto  the  sidewalk,  and 
frightened  the  horse  so  Uiat  ho  broke  loose, 
and  ran  away  down  Jefferaon  aTome.  While 
be  was  running,  the  buggy  struck  a  truck, 
whereby  the  buggy  was  freed  frmn  the  tKWM^ 
leavhig  on^  the  oroesbar  and  whiffletrea  at- 
tached to  him.  Something  more  than  twa 
blocks  from  the  starting  point  he  ran  lata 
a  lot  of  Iron  rails  belonging  to  defmdant 
and  lying  on  the  parement  near  the  eurta^ 
having  hem  {riled  In  the  usual  manmr,  bat 
liable  to  be  thrown  out  of  order  hy  wagow 
passing  over  then.  The  raUs  were  in  a  dis- 
ordered condition,  and  the  horse,  running 
upon  them,  caught  one  leg  In  a  VHSbaped 
aperttve,  which  was  formed  either  by  two 
rails  or  by  one  of  the  rails  and  tbe  curb, 
f  cU,  and  brokB  his  leg.  so  that  be  bad  to  b* 
killed.  Jeffonon  avenue  Is  100  feet  wido 
from  curb  to  curb,  the  rails  occupying  about 
8  feet  from  the  curb.  They  were  placed 
there  to  be  used  In  rebuilding  ^e  track  on 
J^enoD  avenue,  which  was  then  In  ttw 
process  of  being  accomplished.  Nobody  was 
In  the  boggy  at  the  time.  The  rails  had 
been  there  about  four  weeka.  The  construc- 
tion of  the  track  had  not  reached  a  point 
within  two  blodu  of  the  place  where  they 
were  lying.  The  right  of  the  defendant  on 
the  street  and  to  repair  and  build  its  track 
was  admitted.  Tbe  defendant  requested  tbe 
court  to  Instruct  the  Jury  to  render  a  verdict 
tix  the  defendant  This  was  refused  and 
the  court  left  two  questions  for  the  Jtiry: 
<1)  Was  the  Injury  one  which  the  deftedant 
Bdl^t  bare  apprehended?  and  (2)  was  the 
defendant  guilty  of  ne^lgence  in  the  use  of 
the  highway?  The  court  Instructed  the  Ju- 
ry that  the  fright  of  the  horse  was  not  the 
proximate  cause  of  the  Injury,  but  that  this 
and  tbe  neg^ence  of  tbe  defendant  if  there 
was  negligence,  might  be  considered  as  the 
comblnaticm  of  drcnmstancea  which  pro- 
duced the  result  and  that  the  defendant 
■WBM  liable  If  It  was  negUgant  In  depositing 
the  rails  upon  the  street 

Sidney  T.  Miller.  (John  a  Donnelly,  of 
counsel,)  tor  appdOant  John  Q.  Hawley, 
for  appellee. 

GRANT,  J.,  (after  stating  the  fftcta.)  We 
think  the  circuit  court  was  In  error.  The 
proximate  cause  of  the  Injury  was  the  fright- 
ening and  nmnlng  away  of  the  hors& 
WheUitt  the  defendant  was  guilty  of  negli- 
gence we  need  not  determine.  Ample  room 
was  left  In  the  street  foe  tbe  passage  of  TS- 
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talcles  tB  the  ordlnarr  manner  wbfle  under 
the  control  of  tbetr  drlTers.  This  1b  not  a 
case  where  a  horse  mereJy  shies  or  starts, 
iind  for  the  moment  is  not  nnder  control, 
which  was  the  case  In  Lanfworthy  r.  Town- 
iridp  of  (^reoi,  (Iflch.)  64  N.  W.  097.  The  ac- 
cident was  not  the  natural  and  probable 
result  of  piling  the  rails  In  the  street  dose 
to  the  curb,  but  of  the  fright  of  the  horse. 
The  proximate,  and  not  the  remote,  cause 
eontnds  In  snch  cases  In  this  state.  Bean  t. 
Township  of  Athens,  81  Mich.  680.  46  N.  W. 
1014;  St  COalr  lOncm  Springs  Oo.  r.  Oity 
of  St  Oair,  (Mich.)  66  N.  W.  1&  This  Is 
also  the  role  in  other  states.  Moss  r.  C3lty  of 
Borllngton.  60  Iowa.  488;  16  N.  W.  287;  Wor- 
rilow  T.  Upper  Ohlchaster  Tp.,  140  Fa.  St 
40,  24  AtL  86;  Kieffer  t.  Borough  of  Ham- 
m^town,  (Pa.  Sap.)  24  Atl.  1060;  Perkins  t. 
Fayette,  68  Me.  162;  Fogg  t.  Nahant,  106 
Mass.27a  Bee, also, HbofeT. Fulton, 20 Wis. 
206,  wberv  the  principle  Is  discussed.  Judg- 
ment rereraed,  and  no  new  trial  ordered. 
The  other  Justices  concurred. 


BBESa  r.  CHICAGO  ft  W.  M.  BT.  00. 

(Soprema  Oonrt  of  Michigan.    Dee.  22,  1803.) 

InniBT  TO  BMPtoTB  —  ParsotiTs  Maohikbrt  — 
AssniRiOH  or  BoK— Oovrunrr  Aim  Paoifna 
*o  BsPAia— BriDBHOB. 

It  la  BCior  to  leave  to  a  Jmr  a  qnastlon 
«z  a  majter's  llabllitr  to  an  employe  for  in- 
jOTjr  from  defectire  madilnerr,  on  the  theory 
that  tike  emptore  had  complained  of  tiie  ma- 
chinerjr»  and  the  master  had  promised  to  rem- 
edy It,  where  the  eTldence  li  that  he  limply  ac- 
knowledged the  defect,  and  said  that  he  was 
busy. 

Srror  to  circuit  court,  Muskegon  county; 
Alt>art  Dlckerman,  Judge. 

Action  by  Jacob  Brelg  against  the  Chicago 
ft  West  Micblgan  Ballway  Company  for  per- 
sMial  Injury*  Judgment  for  plaintiff.  De> 
fendant  tolngs  error.  Berened. 

Smith,  Nlms,  Hoyt  ft  Erwln,  (Smiley, 
Smith  ft  Bterens,  of  counsel,)  for  appelant 
tnimer,  Tomer  ft  Ttraer,  for  appdlesw 

MONTGOMBRT,  J.  This  Is  an  actlMi  <tf 
negligence.  Plaintiff  was  In  the  employ  of 
dtfendant  In  its  foundry  and  car  shops.  The 
declaration  stcts  that  i^alntlff's  duties  oon- 
fllsted  Id  attending  and  operating  an  em^ 
wheel,  irtilch  whed  was  used  for  the  pur- 
pose of  polishing  and  sharpening  tools  used 
In  said  shop  and  for  gumming  sawa.  That 
while  the  plaintiff  was  gumming  a  saw,  us- 
ing the  emoT  wheel  tot  that  purpose,  the 
wbed  broke,  and  he  -warn  Injured  by  some 
of  the  pieces  flying  Into  his  face,  cutting  his 
lips,  and  doing  other  sttlous  Injury.  TtM  n^ 
Ugence  charged  against  the  def aidant  was— 
Flm^  that  the  whert  was  not  pn^caly  en- 
cased; secfHid,  that  an  Inferiw  kind  of  stone 
was  used,  that  tb»  sttme  used  was  not  filled 
with  copper  wire,  or  wire  of  any  kind;  third, 
that  the  wheel  was  run  at  an  Improper  rate 


of  speed;  fiinrth,  that  the  stone  famished 
to  be  used  In  said  wheel  would  not  property 
fit  in  such  nunnor  that  it  could  be  made  se- 
cure; and,  fifth,  that  thore  was  no  rest  or 
guard  connected  with  said  wheeL  The  dec- 
laration also  avwred  that  plaintiff  had  call- 
ed the  attentitHi  of  the  foreman  of  the  shop 
to  the  fact  that  the  shaft  was  too  loose 
and  he  had  promised  to  remedy  the  defect 
The  drcnlt  Judge  charged  the  Jury  aa  td- 
lows:  *7f  an  employe,  knowing  that  a  ma- 
inline is  unsafe,  works  upon  It  consoitB  to 
woric  upon  it,  has  prdmowledge,  under- 
stands its  ctmditlon,  undwstands  that  It  Is 
in  an  unsafe  condition,  and  knowlnaly  oon- 
tinaes  to  work  ^th  It  he  assumes  the  risks 
that  are  liable  to  fMlow.  If  he  does  that  with- 
out finding  any  fault  he  assumes  them  the 
more;  and  he  also  assnmes  them  eren  If  he 
does  find  fault,  onleas,  as  a  result  at  Wm 
finding  fault  some  promise  Is  made  to  him 
by  his  employer  to  r^talr  or  correct  nnd 
there  Is  a  fftllure  to  do  it  within  the  time 
promised,  or  within  a  reasonaMe  time." 
TUs  is,  In  the  abstract  »  c<»Tect  statunent 
of  law.  Sjogren  r.  Han,  68  Iflch.  27^  IS 
N.  W.  812;  Prentiss  t.  Bfanufacturlng  Oo., 
68  Mich.  478,  80  N.  W.  100;  Kean  r.  RoU- 
Ing  MUla.  66  Mich.  277,  88  N.  W.  806;  Mel- 
ser  T.  Oar  Co.,  76  Mich.  04,  42  N.  W.  1078. 
But  the  defendant  complains,  and  Jnatly, 
that  the  facts  of  the  presoit  case  did  not 
Justify  the  sabmlsslMk  of  the  questions  cot- 
ereA  by  the  Instructions  to  the  Jury;  that 
the  Instrnctiwi  lesTes  the  Jury  to  find  that 
the  defects  were  ooaQd^ed  of  by  the  plain- 
tiff, and  that  thtfo  was  a  promise  to  nm- 
edy  them.  The  record  contains  do  erldence- 
to  Justify  any  sodi  charge.  On  the  con- 
trary, the  plaintiff  testified:  *T  remonber 
caning  the  attention  of  Mr.  Stanroqs,  the 
foreman,  to  the  condltkm  of  the  whed.  I 
cannot  tdl  exactly  the  day.  It  was  the 
same  week  btfwe  I  got  hnrt^  I  think.  I  caO- 
«d  his  attention  to  It  I  told  him  to  see  Mr. 
MCKInley.  The  madilne  Imd  got  to  be  lo^- 
sd  over  or  sMnebody  wovdd  get  hart;  maj- 
ha  get  kUled  right  tbeitt.  Ho  said  he  was 
busy,  and  he  said  the  diaft  Is  too  loon  In 
tho  box;  that  an.  ho  said,  and  be  went 
^  didn't  stc^  to  look  it  orer.  Hejost  lovlk- 
«d  a  UtOo.  Hs  had  no  tthw  for  gotaig 
around."  The  record  also  discloses  that  the 
other  alleged  d^eets  were  not  only  open  to 
the  plaintiff's  infection,  but  that  be  actual- 
ly knew  of  them.  B»  testified:  1  knew 
there  was  no  s(dld  rest  there^  and  new  had 
been.  I  knew  before  the  accident  happen- 
ed that  tho  shaft  was  looso  la  the  bos,  and 
getting  wwae  an  the  lime;  and  I  knew  it 
dldnt  hare  any  gnard  or  corer;  ttut  It  ner- 
er  had  had.  I  knew  that  It  ran  fast  I  had 
seen  it  a  ^«at  many  ttmea,  almost  d^ly." 
The  testimony  further  showed  tiiat  the  plain- 
tiff made  use  of  a  Uock  of  wood  for  a  rest 
which  he  sometimes  fastened  sdldly  to  the 
^fame,  but  on  th«  occasion  In  question  did 
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ttot  Thli  wu  a.  tdoac  which  be  had  mad* 
Unuelf.  He  testified  that  nobody  told  him 
to  ouke  it;  ha  made  It  of  hla  own  accord; 
thtt  the  reaaon  he  did  ao  waa  because  be 
eMdd  not  hold  the  saw  and  not  have  any 
nst;  that  be  had  need  the  rest  a  coople  of 
BUHitht  anyhow.  He  had  worked  in  the 
iluv  for  four  yean  aa  a  machinist,  and  mnat 
be  bdd  to  hare  aasnmed  the  rlska  arlsluff 
bom  aoch  defects  as  were  known  to  him. 
BaUway  Go.  t.  Smlthson.  45  BUch.  222,  7 
N.  W.  TBI,  and  cases  dted  suiva.  The  erl- 
deaoe  aa  to  the  material  used  in  the  wheel 
flOled  to  eataldlah  that  It  waa  a  defect  to 
MS  a  whe^  not  filled  with  copper  wire. 
One  manufactory  had  adopted  this  method 
«f  msUng  emcvy  wheels,  but  It  was  not 
seoeraL  The  wheel  In  qneattrai  waa  mann- 
bctnred  by  a  rentable  oompany,  and  any 
defect  In  it  wonld  not  be  apparent  to  ob- 
MTTatiML  The  plaintiff  testtfled:  *^  found 
that  the  emery  wheel  that  borated  was  too 
MOtt  ilfht  there  <m  the  work,  gumming  tbe 
«me  saw.  I  dldnt  Imow  it  was  too  soft 
before.  I  hadn't  nsed  that  stone  before.  I 
ftamd  that  the  whed  was  too  soft  at  the 
bit  tooth,  bot  I  oonldn't  help  It;  I  didn't 
hare  any  other  stone."  He  craitinued  to  use 
the  wheel  nntfl  the  accident  occurred.  It 
would  appear  that  If  the  stone  was  defectlre 
for  the  reaaon  that  It  was  too  aoft  the  plain* 
tSS  waa  the  only  one  who  knew  of  the  de- 
fect, and  he  assnmed  the  risk.  There  was 
ao  case  tw  the  ]nry.  The  circuit  Judge 
tboold,  In  response  to  defendant's  reqaests. 
hare  directed  a  verdict  for  tbe  defendant. 
Tim  Judgment  will  be  reversed,  and  no  new 
I     •  Mai  «cdflred.   13ie  other  justices  concmred. 


AULLS  et  al.  v.  TOUNG. 
(Bapnne  Oonrt  of  Michigan.   Dec  22,  1883.) 
Wi  I  nm»  •H;«**ny^'"»^«— BKMAna  or  CoimucT— 
Damagbb. 

LIb  an  action  for  breach  of  contract  to 
Mtm  riwep  at  a  oMtain  time,  plaintiff,  hsTing 
tcadflid  for  Umself.  on  roQuest  of  the  defense 
pndaeed  bis  raenuMnmdnm  book  of  purchases, 
ud  vas  cross-examined  therefrom.  He  testi- 
led  that  Ihe  entrr  of  defendant's  sale  was 
■■de  at  ttw  time,  m  defendant's  presence,  but 
Mt  read  to  blm.  BM,  that  the  book  was  ad- 
■MUe  on  redirect  examination  to  corroborate 
|lidnti]|,  but  not  to  prove  the  sale. 

2.  In  an  actl<m  for  breadi  of  contract  to 
Wlrer  Aeea,  sheared  or  not,  at  bny^s  option, 
pblntiff  haTing  ordered  them  sheared,  defend- 
■Dt  fai  Us  own  bdialf  testified  aa  to  the  amount 
•f  wool  dMwn.   BM,  that  ha  could  not  object 

I  to  belM  cwas  examined  as  to  the  price  he  got 
far  said  wool,  when  the  court  charged  that  the 
■easore  of  damages  was  the  difference  between 
As  contract  price  of  the  sheep  and  their  market 
fries  atidace  of  delivery. 

I  8.  The  market  price  at  place  of  delivery 

■ar  be  shown  by  evidence  of  the  price  current 
the  controlling  market,  with  refarenee  to 
wUeh  the  purchase  was  made. 

4.  The  reports  in  the  live  Stock  Review 
are  admissible  ta  show  the  price  corrent  In  the 
■arketv  reported  on  a  given  date. 

I  5.  Where  plaintiff  alleges  that  defendant 

•creed  to  deliver  him  certain  goods  at  any  time 
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in  the  month,  tW  fact  that  defendant  attsns 
tiiat  titey  wu»  to  bs  taken  not  later  than  tha 
first  of  the  second  week  does  not  plaea  oa  Uia 
latter  the  burden  of  proving  Oa  aoatiaat  al- 
leged by  him. 

BETor  to  drcnit  miutf  Baton  eovatr;  OI«nr 
ent  Smith,  Jndgeu' 

Action  by  Ohariea  If.  Anils  and  James  L. 
Whltford  against  Lewla  Tounf  for  damages 
for  tureach  of  ccmtraet.  Judgment  in  Jus* 
Uce's  court  for  180.79  and  In  circuit  court  for 
$24.31.   Defuid^nt  brines  orror.  Reversed. 

The  other  facta  fully  appear  In  the  follow- 
ing statemrat  by  GRANT,  J.: 

Plaintiffs  wore  dealera  in  live  atock,  and  on 
Bfarch  8,  1882.  made  a  verbal  contract  with 
defendant  tor  the  purchase  ct  26S  lambs,  to 
be  delivered  at  the  atock  yards  at  Qiarlotte, 
at  6>4  with  the  wool  on,  or  5^  with  the  wo<ri 
ofC  FlalntiflEs  agreed  to  notify  defendant 
within  10  days  after  March  8d  wbethv  they 
would  take  them  with  the  wool  on  or  ofl. 
If  taken  with  the  wool  on,  they  were  to  be 
dell  wed  In  March;  if  taken  with  the  wool 
off,  they  wero  to  be  d^v«ed  some  time  in 
ApriL  PlalntiffB  selected  to  take  them  with 
the  wool  ofl.  Plaintiffs  claimed  that  they  were 
to  have  the  entire  m<mth  of  April  within  which 
to  take  them.  The  defendant  claimed  that 
they  woe  to  take  them  not  later  than  the 
first  of  the  second  we^  in  ApriL  The  time 
of  the  delivery  was  tbe  only  dispute  as  to 
tbe  terms  of  the  contract  Plaintiffs  paid 
|10  earnest  m<mey  to  bind  tbe  bai^^^n.  De- 
fendant sheared  the  sheep  the  1st  day  of 
April,  and  notified  plaintiffs  of  that  fact,  and 
that  the  sheep  were  ready  fw  delivery. 
Piaintitrs  debltned  to  take  them  then»  InaUt 
Ing  that  they  had  the  whole  month  of  April 
In  which  to  take  and  pay  for  them.  Def end- 
aut  afttfwarda  toiA  pialntlfEB  that  he  would 
keep  tbe  sheep  until  the  llth,  and  that  It 
they  wesTB  not  taken  by  that  time  he  would 
otherwise  dlsposa  of  them.  Tbey  declined 
to  take  themt  and  mi  tbe  14th  dtfendant  aoM 
the  sheep  to  other  parties.  April  26th  plain- 
tiffs notified  defendant  to  dellvw  the  aheep 
on  the  27tb.  Plaintiffs  then  brought  thU 
suit  to  recovtt  damagea  tor  tffea«b  of  the 
contract  They  recovered  Jndgm^t  In  the 
Justice  court  for  $80.79.  On  the  trial  in  the 
circuit  court  they  recovered  verdict  and  Judg- 
ment fOT  ¥24.31.  The  evidence,  so  far  aa  Is 
material,  will  be  stated  In  connection  with 
the  discussion  at  the  errofs  aarigned. 

James  U.  Powen,  fcr  appelant  Httcrtt 
A  Smitii.  for  appdleea. 

ORAirr.  Jn  <>ft<r  statfnc  tiw  fssts.)  x. 
Plaintiff  AullB  waa  a  witness,  and  teatlfled 

to  tb»  tentm  of  the  contract  On  num  m.- 
amlnation  defendant's  counsel  elicited  tbe 
CBCt  that  tha  witness  made  a  memotuftnm 
of  the  contract  In  a  book  wherein  he  was 
accustomed  to  make  entries  of  his  ptirduaea. 
At  flie  reanort  ot  defendantfa  coqdmA  tb» 
witness  prodooed  the  bo^  which  the  coun- 
sel took,  examined,  and  cross-examined  blm 
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to  other  ttema  therein.  Witness  testified 
tbat  thli  toftry  Was  mads' at  the  ttme  of  the 
purchase,  and  In  the  presoice  of  the  defeoit 
but  waji.qpt^  rfad  to  .bbn.  The-  mate- 
rial part  of  it  read  as  fdUewa:  ia 
March,  with  wool„',<44Nt^  ■AP^  Bheared.'* 
On  redirect  examination  thia  book  was  of- 
fered and  recdred  In  erldence  under  obje^ 
tloo  that  it  was  Inoonpetsn^  the  Judge 
stating^:  **!  think  It  la  admJsaUde  mder  the 
Bltaatkm  the  case  la  In.  I  don't  think  It 
would  be  admlasnde  as  original  eWdenoa. 
I  think  it  maj  be  admitted,  tnasmveh  as  it 
baa  been  gtme  Into  tw  croaa«zamlnatlon. 
I  don't  thlid^  It  is  An  end»o»  ot  sale."  W« 
see  no  error  In  this  ruling.  The  entire  sub- 
ject was  elicited  on  crosa-cuuniBatloa, 
which  was  ot  auch  a  character  as  natnmHy 
to  caat  some  discredit  on  the  wttaesa.  It 
was  thwefwe  proper  tw  the  Jurjr  to  etramine 
it  npder  the  Instmctiffla  that  It  was  not  er- 
ldence of  the  oiiglnal  contract  bnt  might 
bear  upon  the  wd|^t  to  be  glTcn  to  the  tei»- 
ttmonr  of  the  wltn«s. 

2.  Defiandan^  on  direct  erfltnination  by 
his  counsel,  testified  to  the  nnmbar  of  peonds 
oi  wool  sheered.  On  cross  ntamlnatlon  he 
was  asked  the  price  he  lecelred  inr  it  This 
was  ^wered  wltihout  objection.  Iberenp- 
on  conned  tor  def  aidant  moved  to  strike 
it  ont,  which  was  d«iied.  We  do  not  think 
defendant  can  complain  ctf  this  ruling,  alnce 
he  opened  the  door  to  It  far  Showing  the 
amount  of  the  wooL  Under  the  charge  of 
the  court  as  to  damsges  this  testimonj 
could  not  haye  been  cimsldcred  by  the  Jury, 
tfnca  they  were  llnUted  to  the  dlffesence 
between  the  price  agihMt.  on  and  the  market 
prioe  at  the  place  of  d^rery. 

8.  FlfllntllCs  were,  painltte^  to  show  tbe 
price  of  sheep  In  tli^  Qnltalo  market  on  ttie 
27th  Of  AiffO.  This  was  competoit  under 
the  erldence  wblCb  desrl^  shows  that  the 
price  at  (Aariotto'  wAs  cQutroUed  hj  the 
market  price  st  Bti|l^,  luid  the  pupphase 
was  made  wltii  r^ftefence  to  that  market 
The  case  of  Ouddr  t.  Major,  .;12  Mich.  368, 
and  other  anthdritles  cited'  in  defendant's 
brltf,  are  not  ap^catde  to  this  cas^  In 
Ot^d^  T.  Major  special  damages  were  Calm- 
ed became  the  plaJntlth  had  otmtracted  for 
three  can  to  take  hogs  to  New  Tork,  and 
had  an  taumfflctent  number  to  fill  them  <m. 
account  of  the  defendant's  faflnre  to  ddirer 
those  purchaasd  from  3dm.  ' 

4^  The  conrt  admitted  la  evldraee  the* 
market  reporta  as  shown  la  a  newspaper 
called  tbe  liTtt  Stock  Review,  showing  the 
qnototloas  on  Aiall:  mm  The  airldenoe  waa ' 
competeot   This  pofait^  la  rded  by  niuii  • 
T.  fiaUway  Co.;  14  Ulch. 'ISO. 

Bl  Hie  conrt  instructed  tlie  Jury  tiut  tike ' 
bvrdoi  of  prooS  was  upon  the  idalntifls  >to 
I«on  ttie  ocmtraet  ttiey  alleged  by  a  fliir  pre- 
poodetance  of  tbe  evidaice.'  "He  also  said: 
"Ob  the  other  band,  the  burden  of  proving 
the  4oattaet  as  defendant  alleges  It  to  be  Is 


■pes  him,  sad  be  trast  fr«v»  H  «•  fttlr 
pfeponderaaee  of  the  evideoeb'*  This  was 
«rror.  Tlieie  wan  no  sUfHng  of  the  bor- 
den  of  the  ^oef  to  the  deftedsnt  It  r»- 
mahied  tftroogboat  with  piainttfEs.  If  tbcy 
did  not  pr4ve  thcfr  contract,  there  could  he 
■e'leeuvery.  For  this  error  the  ^idsmeBt 
shoOUl  be  rerened,  aod  anew  trial  otdeted. 

HOOKBB,  a  J.,  took  no  iport  In  the  ded- 
aknk  The  ether  JasOesB  CQDCBnad. 


BRUVH  et  al.  v.  BBEOHER  et  el. 
(Supreme  Court  of  Michigan.    Dec.  22,  1893.> 

ASKISMTRATOBS— ACriOXS  AOAIN8T  — CotXATBUI. 

Vwiom  AmoRife  EtVAti. 
Si  aa  action  for  vm  and  occapatkm  Ve- 
gan asainat  intestate,  and  contlneed  aoinat  Ma 
•dmiiuatratori,  the  oae  and  occapatloa  Mm 
clearly  Bhown,  the  court  cannot  go  out^e  of 
the  iMQes  to  aetermltie  the  v^idlty  of  iMsea  to- 
trod  need  In  vridenee.  nadtr  yibVk  tatestate  had 
oecapled  the  premlw,  as  pvcsentiiia  a 
tjngent  claim  ajpUust  his  estate,  wee  muA 
questions  most  be  tried  tn  the  probate  court. 

Error  to  circuit  court,  Wajne  00Dnt7; 
George  S.  Hosmer,  Judge. 

Action  by  HDzabeth  O.  Bnush,  Alfred  &. 
Brush,  and  WUUam  O.  Thompson,  ezecutore 
and  trustees  under  the  will  of  B.  A.  Brvab,. 
deceased,  against  George  L.  Beech er  and  Latr 
thcr  S.  nowbrldge,  admlnlstratMV  of  the  ee>. 
tate  of  Lutlier  Beech  er,  deceased,  ttgc  ^  and 
occupation.  Jutlgmept  for  pifllfntttftfi  De- 
fendants iving  emff.  Affirmed. . ' 

Henj7  M.  Cbeerer,  (Alfred  BuipeU.  o(  coob- 
ssU  ^Cw  ApvUanta.  y..A..B»ke^  <pr  opp*  * 
lees. 

GRANT,  J.  l%e  dedarmtlon  la  this  case 
contained  th»  wwl  ooonts  for  ose  and  occu- 
pation, bat  did  not  in  terms  count  uj^  tbe- 
leaaes  herelnahw  mentioned,  lliree  leases- 
were  introduced  In  evidenae,-4be  first  dated 
Jpne  22. 1848f  the  second,  AfrU  %  ISW;  the 
third,  Moreffibsr  12,  1873.  Xhajr  mrntalngj 
pecoUar  provlsltms.  wUeh  It  would  be  Im- 
portant  to  folly  state  If  the  record  were  I& 
cendltiML  to  determtoe  the  qnesthHis  raiseA 
upon  tbem.  The  suit  was  Instituted  for  tb» 
rent  fw  one  year,  from  3xiy  1,  1801*  to  SvSy 
1,  1882.  Mr.  3eeGber  was  thea  llvfoft  bU 
died  during  tbe  pcodency  at  the  sai^  -whlcb 
was  revived  against  hts  eroegtore.  At  the- 
end  of  the  first  five  years,  and  at  tbe  end 
of  each  eaqossding  tam  of  five  yaanv  Hi* 
lessor  had  Uie  power  te  tersalDate  the  leaoe, 
and  take  the  Improvements,  at  a  valnatton  to- 
be  fixed  by  anpralaera.  The  leases  were  ssr 
newed  for  several  tmns.  In  July,  ISSS,  tk»~ 
plalntitts  notified  Mr.  Beeober  tbat  tbqr  de- 
Bbred  to  termbiato  llie  leaae^  tiie  preceding- 
term  of  five  years  having  expired  July  IsL 
Mr.  Beecho'  decilned  to  smrrendw  posueasloo^ 
claiming  that  a  sew  term  had  alrea^  oom- 
meneed.  .FlalnUffa  acquiesced  la  his  demand, 
isnd  he  ecntimed  to  possession  at  his  <omm 
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wish,  smS  by  ttclr  acqolMCCToc^  oatfl  hte 
dMuOt  For  80TwaI  yaus-  prtcr  to  July  1. 
ISbU  be  bad  paid  an  aanual  mntal  oC  $1^. 
U  does  aot  aflpcar  that  Mr.  Batcher  bad 
riwwu  aay  dealr»  or  taken  aatr  eUpa  to  ter- 
mbkat*  tbe  leaaa  So  long  as  be  was  In  the 
aeciv*ttaa and  vm-at  ttae  ptcsulaes  teom  bis 
owa  chc^  be  ma  aadw  AtaUcatka  te  taj 
tbe  EHt  He  eboae  to  nmaJn  in  pnaenaalna 
wltbimt  ebjectkn.  ^IntUEa  -obese  to 

raoognlae  bla  aa  ttadr  tMiaat  Tbe  relaliea 
of  landlord  and  tenant  ttaereifom  existed,  and. 
wbUe  ICr.  BeediCT  •»  nnudaed  in  tbe  va» 
and  enjoymoot  af  tto  psenriaaa.  be  was  bonnd 
b^iti  terms. 

It  JB  dalmed  Iv  tbe  dsfftndaola  tbat  tbeoa 
Icaaea  vera  void  for  vant  aivtoaUty,  aad 
for  want  at  ocrtaioty  aa  te  their  •duration; 
tbat  tbfliF  «c»  c«otrBT7  to  tbe  rale  oi  pw- 
petnitiea;  and  that  tbar  wese  terminated  ^ 
tba  flaUnm  of  tbe  leaaea  ta  pay  iba  rant  after 
Jnly  1.  18D1.  A3M  argomenta  axe  nade,  and 
many  anttuHcttlaa'Clte^  InM^port  of  tbla  ooa- 
tandon.  niese  qnatfUnna  «n  not  argued  bj 
Oie  jooonael  for  Ibe  plalMUEa  beoaoae  be  b>- 
alats  that  tbv  are  not  prsperif  burabred  in 
tb0  laane  preacntad  br  ^  plfadUig*  Be- 
foidai^ta*  conned  aafc  a  d^nnhiatloo  «f 
tiune  oneatloo^  beeaaae  it  1m  inqxirtaat  to 
ibA  eatite  that  they  be  caiiy  determined, 
alnce  n,  contingent  dabn  iM  pceaentad  agabut 
tb»  estate  ef  Mr.  BeetdLec  Shonld  tbe  onea- 
tkais  xniaed  be  detefinlned  Xa,  Xbtot  of  tbe 
defmdanta,  atlU.  Hor  4be  zaaaooa  abore  glTen, 
tbe  Judgment  in  this  ease  xanat  be  affirmed. 
It  ftdlova  that  tbe  proper  time  and  pUoa  for 
Ukelr  preaentatlOB  and  determination  are  In 
tbe  probate  coort,  where  the  contingent  claim 
la  madek  TThe  cour^  thereftwe,  KCtporly  di- 
rected a  recdict  for  the  plaintiffs,  and  the 
Jndsmoit  la  afflUned.  Tbe  <^ber  Juatlcea  eon- 
cdrred. 


CmZBRS'  SAT.  BAWK  T.  INGHAM  CIR- 

OUFT  JOBOB. 
(Bitpeeue  Ootrrt  of  Michigan.  Dee;  22,  1863.) 
'BsenrBB  oi*  Statb  Baitk— DtiAuowiitcna  or 

l!be  reeetftr  of  ea  inaelTeiit  etate  bank, 
avpt^iBd  kr  the  oiicah  court  «a  petlfekiii  of  ttw 
eaMmjiaaUmer  «f  banklM,ae  proTtdad  in  the 
general  banking  act  of  1887*  CKctions  65-IS7,) 
who  is  in  excess  termB  placed  nndvr  the  direc- 
tion of  the  court  in  tahlng  posaeuioQ  of  the 
bank's  assets  and  admiDlsteritiK  its  affairs,  is 
an  ofllcer  of  the  conrt;  and  hence,  on  the  dis- 
allowance of  a  claim  bj  the  recelrer,  the  court 
appointing  Urn  ifttfiMMpwh  aa  isaoe  to  be 


grnaiil  betwem  him  and  the  etedltoL  In  whioh 
OtB  TaUaity  tit  the  dalm  mar  be  determined, 
and  not  writ  tbe  eradltor  to  an  aotton  agidnst 
tbe  btaotfeat  bank. 

OalgbMa  pfofwedlrtf  in  mandanuB  by  tbe 
OtOmma*  SavSnsB  Bank  agnlnat  tte  drcvit 
jaOgt  of  Ingbam  eoonty.  Jndsmest  ftir  re- 
Intor. 

Ony  ft  Grnyt  for  rdaitar.  3L  T.  Mpntgom- 
m%  Sot  ravoodant 


liOMO,  J.  The  rdatnr  la  iecated  at  De> 
troi^  and  shows  that  the  Central  Vk^^g** 
Sarings  Bank  of  lAnaing  la  indebted  to  It  bk 
the  aum  of  92,000  ^d  npwarda,  upon  « 
promiasoty  note  which  it  rediseouBted  wlttk 
and  indorsed  to  rdator;  After  ancb  redl» 
ocniat  of  said  note,  the  Cesatral  MicMgnn  Sav* 
IngB  Bank  beoane  iosolTent,  and  snoh  pro- 
ceedtaMa  were  tbcnaf  tw  bod  in  tbe  droidt 
court  for  Intfiam  eoonty  tai  cbaneery  tiiat  a 
Eacehwr  icaa  appointed  tm  it  imder  the  pm- 
Ttolewof  AetNo.lte6.Pnb.  JbBtol887.  £ob> 
aatpianrty,  tba  relatar  pceaented  Ita  tiabn 
der  aald  noto  br  aflliaTtta  to  tba  nedw^. 
wb»  ncnaed  to  aUmt  mm.  «Iata,  tm  tta» 
■HNBndtbatAt  hnd  notbaeapavradtobla.agh- 
taeaction,  9aA  that  lbeD>«ara  ttm  ndntar  wan 
not  «B titled  to  abore  tn  the  -dtatrttnlton.  of 
0i9  fnnda  «C  anU  toaalrcBt  bank.  Qo  flap- 
tawhar  1,  U08.  rah  tar  pwiawitod  ita  pettttam 
to  tbe  idrealt  naort  Car  '•g*— ~  «ana|y  bs 
cbanony;  pntlbtc  tbnt  an  laan*  mdgbt  be- 
fEuned  Jar  tlw  taial  of  tba  HabUtty  of  rttt 
bMslvflBt  bnak  to  tbe  relatar  -fin  ntd  note,. 

to  bn  entered  open  the  bw  Mdnitf  laid  oaatfb- 
bi  wbleh  tba  lelntor  «liht  appear  aa  ybdn^ 
ttfC  and  tin  Obnliit  MtoU^Oavhig 
aa  drfpnflaat.  Tfte  paayar  df  tba 
mm  reOMed  m.  tbe  ffoond  IbM  ■■ler  tl» 
goieral  banbtoc  bur  af  UST  tte  cnvt  taaA 
aa  JnrladlBtloii  In -Iba  mntt«%  bnt  tt^  tb» 
caaady  of  tba  ■raiatnr  wna  by  anlt  to  tbe 
nana!  fewn  enmbmt  Iba  InwJwnt'baiiL  liaa- 
dnnma  to  aaked  to  oompil  ttod:  coast  to  ordar 
aald  taaw  to  be  firaaaed,  and  froeaed  to  tt» 
telal  of  Uio'wmab  aa-pnyad. 

Tbe  aectfoM  M  4be->gtate  baskbw  isw  ta- 
Teirad  bare  (aeettina  <t,-Sfl9  are  -doeely  pa** 
tamed  after  the.aaUeaal  banfedmg  act  (Bot- 
8t  a  &  187a;«fiSBl«£86^  tttoiBKltoi* 
nader  tbe  nattoaal  banfcbig  act  tbe  Unltott 
Stotoa  coDBts  baire  held  (bat  tba  iflahiiinU 
to  case  of  eonteat,  may  brtag  anlt  to  aay 
oonrt  of  competent  Jurlsdletion.  Bank  oT 
Betbet  r.  Pab«uloi|ae  Bank.  Id  Walb  88«? 
Kennedy  t.  GUaon.  8  Wall.  d98.  Olbare  la» 
lUNffew,.  aa  Importont  diatinetlen  betwen 
the  nabimal  h^n^^'ng  act  and  thei  atote  a«t 
uader  oonelderatktn  here.  Under  tbe  natton- 
al  banUflg  act  the  appointment  joC  a  vfri 
oetrcr  to  by  tbe  comptootter  of  Uie  cnrresay^ 
so  that  at  the  outaet  no  coort  baa  aoqoired 
Jnrladictton.  Under  the  atate  act  tbe  reoelr- 
er  Is  appointed  by  the  court  ivon  tbe  petl< 
tlon  of  the  eoaimlsaioiker  of  banking.  Sec- 
tion SS  of  the  act  prorldea  that  tbe  reccflrer 
shall  take  poeaeesioa  of  the  beebs,  reoords, 
and  assets  4^  erery  daacriptton  »f  aoch  taenkk 
oollect  all  debts,  dmea,  and  cUlms  belonging 
to  it,  and  eell  er  ooupoimd  all  bad  w  doobt- 
fid  debt^  and  sdl  all  real  mt  peeeeaal  pz<q^ 
«rty  of  such  bank,  on  such  tersaa  as  the- 
ooort  ahall  direct,  and  may,  If  neccseary  to 
pay  the  debts  of  aaeb  bank,  enforee  ab  Indl* 
Tbbial  liebUity  of  the  stoekbfAders.  Sueh  i»- 
cehrer  ehaU.  pay  ma  all  mom^j  eo  icolleeteit 
or  recelred  to  the  atoto  breaaarir,  and  ato» 
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moke  repert  to  the  oommlasloner  of  all  his 
acta  and  proceedings.  By  section  60  It  is 
made  the  duty  of  the  commissioner,  upon  the 
appointment  of  the  receiver,  to  cause  notice 
to  be  glT«n  by  adTertisMoent  on  all  persons 
who  may  hare  claims  against  such  bank,  to 
present  the  same  to  sach  receiver  and  mak* 
legal  iffoof  thereof.  Seettan  67  provides: 
"From  time  to  time  under  the  directt<m  of 
the  commissioner  of  the  banking  department, 
the  recelvw  shall  make  ratable  dividends  of 
the  moneys  realised  or  collected  by  him  on 
all  snch  dalms  as  may  have  been  proved  to 
his  satisfaction  or  adjudicated  In  a  court 
of  cmnpetent  Jurlsdlctlui,  and  the  remalndw 
ot  the  proceeds,  if  any,  after  the  costs  and 
expenses  of  soch  iwoceedings  and  all  debts 
and  obllgatl<Mis  of  the  bank  are  satlsfled, 
shall  be  paid  orw  to  the  stocklH^ders  of  such 
bank  or  thetr  legal  r^resentatlves.  In  propor* 
tl<Hi  to  the  stodc  by  them  respective  held.** 
It  is  contended  that  Inasmuch  as  the  act  it- 
self does  not  expressly  confer  poww  upon 
the  oonrt  appointing  the  receiver  to  take  oog^ 
nlsance  of  the  daims  presented  tor  nUow- 
anoe  against  the  insolvent  bank,  therefore  no 
snch  jfoewtr  can  be  exercised  by  that  court 
SeetlMi  55  of  the  act,  In  express  torms, 
places  the  recover  under  the  dlrectton  of  the 
oourt  in  the  taking  possesshm  of  -the  pn^ter- 
ty  and  assets  of  the  bank,  the  collectloa  otf 
claims,  compounding  of  debts,  sales  of  pn^ 
Mty,  and  the  enforcemoit  of  the  Individual 
llabOity  of  stodcholders.  It  is  true  that  the 
statute  fixes  the  depository  of  the  fund,  not 
with  the  register  of  the  court,  but  with  the 
state  treasntv,  and  the  distribution  Is  nnder 
the  directitm  of  the  commissioner;  but  the 
receiver  Is  nevwthdees  an  officer  ot  the 
court,  as  mncb  as  ar  receiver  appointed  In  the 
ordinary  way  mdcr  a  Mil  in  chancory.  Tho 
commissioner  of  banking  does  not  appoint 
the  receiver.  It  is  done  by  the  court  np<m 
the  petition  of  the  cmnmlsslmer,  approved 
by  the  attorney  general;  and  when  the  funds 
are  paid  Into  the  banda  of  the  receiver,  and 
deposited  with  the  state  treasure,  the  re- 
cover, and  not  the  commissioner,  makes  the 
rataUe  dividends.  The  receiver  represents 
the  InstAvettt  bank.  Under  the  statote,  all 
claims  against  it  sre  to  be  presented  to  him 
tvr  allowanoe,  and,  if  be  does  not  allow  them, 
the  claimant  may  InvtAe  the  aid  of  the  court 
It  Is  apparent  that  the  court  app<Mntlng  the 
receiver  has  Jurisdiction  over  him  and  the 
fond,  and  may  pmnlt  any  claimant  to  pre- 
sent his  claim  In  that  proceeding,  and  make 
Us  proofs  and  MtabUsh  H  therein.  There 
can  be  found  In  this  stetnte  no  prt^bltlon 
vpon  the  oonrt  thus  having  }arlsdicti<ni  from 
proceeding  nndtf  its  general  powws  to  bear 
and  determine  the  questions  arising  upon 
snch  dalms.  The  dalms,  nnder  the  statute, 
ars  not  to  be  presented  to  the  insolvwt  bank, 
bat  to  the  recdvw;  and,  in  any  action 
brought  to  prove  such  claim  against  the  In- 
MlTCOt  ban^  tba  rectf  var,  and  not  the  bank, 


Is  neccassrily  the  party  interested  in  oon- 
testing  It,  and  to  Insist  upon  Ite  being  protfer- 
ly  established  by  comiwtMit  evidence.  In  do- 
ing this  he  Is  acting  aa  an  otAcee  ai  tbm 
court  oad  under  Its  direction.  Tike  court, 
by  the  appointment  of  the  reoelTV,  bas 
taken  Into  Ite  own  bands  the  nbjact^uattor 
of  the  litigation  orer  such  claims  aa  maj  be 
luresented,  and  h<4ds  It  pradlng  the  proceed- 
ings, and  until  the  final  disposition  of  all 
auestions,  legal  or  equitable,  invt^ved  In  tbe 
action.  It  would  lead  to  most  unseemty- 
stmg^es  if  parties  Iiaving  daims  against  In- 
solvent banks  could  apply  to  any  other  tri- 
bunal for  such  allowanoe^  and  thus  comnel  the 
recover,  who  must  in  all  soch  cases  be  made 
tlie  party  defendant,  to  appear  In  other  Juris- 
dictions to  defend  against  the  action.  To 
permit  the  receiver  to  be  sued  In  any  other 
court  upon  such  claims  would  not  be  com- 
patible with  tbe  dignity  and  authority  of  tbe 
court  appointing  him,  and  would  lead  to 
great  Inconvenience  and  cost  to  the  estate 
which  tbe  receiver  r^resents.  l^e  proper 
and  orderly  manner  for  the  allowance  of 
soch  claims  is  by  petitim  to  the  oonrt  ap- 
pt^ting  the  receiver,  and  In  the  same  aetton. 
The  practice  Is  tor  persons  having  daims 
against  properly  in  the  handa  of  a  reodver 
to  Intervene  in  the  suit  by  petition,  and  bare 
their  rights  adjodlcated.  Beach,  Bee.  |  654. 
The  court  should  grant  the  leave  to  tbe  re- 
lator to  so  Intervene  and  prove  ite  claim,  ou- 
lees  it  clearly  appears  Uiat  the  donand  baa 
no  legal  foundatiim.  The  Insolvent  bonk  Is 
not  the  party  to  be  Impleaded.  The  receive 
is  the  only  proper  party.  He  has  tbe  aowte 
of  the  bank  under  his  contnri,  and  Is  bound 
to  protect  the  fund  for  those  who  are  legally 
enUtied  to  distributive  shares:  No  suit  eould 
be  broo^t  by  or  against  the  receiver  with- 
out leave  of  tbe  court  appfrtnting  him;  bnt 
that  court  ahoold  In  all  cases  permit  the  par^ 
ty  having  a  claim  to  Int^ene  In  the  pro- 
ceeding, and  make  proof  of  it  when  be 
shows  a  probable  cause  of  action,  and  in  ap- 
proi»-late  causes  the  trial  should  be  upon  the 
law  side.  From  what  has  beeo  said  in  this 
proceeding,  it  la  very  probable  the  learned 
circuit  Judjge  will  permit  the  relator  to  In- 
tervene, and  the  writ  of  mandamns  wiU  not 
be  necessary  to  compel  action.  The  other 
Justices  concurred. 


NBSTIOB  T.  BOSS'  D8TATB. 
(Si^reme  Gonrt  of  Mlddgan.   Dee,  29^  1898.) 
Taurra— EHvoaoBiiiKT  Aouwn  TaosTss's  Rnkru 

— JuusDioTioN  or  Paoa^TB  Oodkt. 

Decedent  hrid  lands  as  security  for  ad- 
vancements to  claimant,  and  they  agreed  tliat 
decedent  shoaid  sell  the  lands  or  tns  timber 
therefrom  to  pay  the  debt  and  certain  commis- 
sions, and  that  wbaterer  laud  remiUned  aftw 
snch  payments  should  be  owned  by  deeodaat 
and  claimant  ln»  common.  BtU,  that  a  breach 
of  the  agreement  by  decedent's  administrator 
did  not  give  rise  to  a  olalm  against  the  astate 
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«r  which  the  probate  coart  had  Jorisdictira,  bnt 
that  daimant'B  remedy  was  in  equity  for  an 
acooontiDg  of  the  trust. 

Error  to  dicnit  court,  Harauette  coonty; 
John  W.  Stone,  Judge. 

Cl&lm  of  Tlmotbjr  Ntata  agmlnst  the  es- 
tate at  James  O.  Roes,  deceased.  There  was 
Judgment  fcr  tbe  estate^  and  claimant  brings 
error.  Afflnned. 

B.  J.  Itapes.  CT*  B.  TaraMTt  ot  comMl.) 
to  appellant  OtaA  &  Pearl,  (Jtdui  D.  Oone- 
ij,  vt  coonseU  for  M>pellMw 

HONTGOMBBT,  J.  On  the  2Ut  of  No- 
-rembo',  1887,  the  claimant,  Timothy  Nester, 
bad  an  eqoltable  Interest  In  a  Taloable  tract 
xdi  pine  land  in  Marqtiette  county.  One  Ja^ 
cob  Sellgman  h^d  the  title  to  the  lands  as 
secnrltjr  for  monfly  adranced.  On  this  date 
Mlgman  oonvqred  to  James  O.  Roes,  at  the 
reqoeat  of  claimant,  and  Boss  and  Neater 
entered  into  an  agreement  In  writing  relat- 
4Bg  to  the  transaction,  wfaldi  recited  that 
Boas  had  advanced  to  Sellgman,  on  NestCT's 
mceonnt,  941,00(^  and  that  James  Chmnelly 
ftad  been  Instrumental  In  Interesting  Mr. 
floss  la  the  enterprise.  It  was  agreed,  first, 
Oat  Ross  should  iwoceed  to  sell  the  lands  or 
manufacture  the  timber  from  the  lands,  and 
IMj— first,  the  amount  of  the  adTsnce,  941,- 
000^  and  Interest  at  7  per  cent;  second,  6 
par  cent  commission  to  Conndly,  in  case 
tlMr«  flfaoold  be  only  sufficient  for  that  pur- 
pass;  but  If  thtte  was  left  more  than  suffl- 
clait  Tslue  In  tbe  lands  to  p^  Oonndly 
after  fiie  repaymmt  of  the  HtOOO  and  in- 
terest  then  the  lands  so  remaining  were  to 
be  owned  In  common  between  Ross  and  Nes- 
ts, nnd  <Hie-half  the  commission  was  to  be 
p^  tqr  eadL  It  was  furthor  redted  in  tiie 
agreement  that  as  Ross  was  not  aoqnalnted 
wtth  tb«  Talus  of  ttie  lands  conTcyed  by 
Setigman,  Neater  conveyed  to  Ross  certain 
Isnds  In  Baraga  county  as  further  security 
for  tlia  nspayiuent  of  the  advances  with  in- 
tveat  ''It  was  fnrtSier  nndostood  that  said 
party  of  the  first  part  [Boss]  should  dispose 
of  saM  timber  or  lands  or  logs  cat  therefrom 
-aa  rai^dly  and  as  ec(momlcaUy  as  Is  prac- 
Heable  for  the  best  interests  of  both  first  and 
second  parties."  BCr.  Ross  died  on  the  1st 
-day  of  October,  1888.  On  the  17th  of  July, 
1889,  James  C!onnelly  was  appointed  admin- 
istrator of  his  estate  in  the  state  of  Michi- 
gan. B£r.  Neater  songht  to  induce  Oonneily 
to  sell  the  lands  to  him  or  to  others,  but  no 
«teps  were  taken  to  do  so.  Nester  thereup- 
on filed  his  claim  against  the  estate,  claim- 
ing to  recover  damages  for  a  breach  of  the 
contract  wi13i  Boss,  tat  which  he  alleges  that 
the  estate  la  liable.  It  Is  not  daimed  that 
tbm  was  any  iH^ch  of  the  agreement  w 
■defanlt  on  the  part  of  Ross  during  his  life- 
time, bat  claimant  r^es  upon  a  breach  by 
the  administrator.  Tbe  circuit  Jadge  direct- 
ed a  rerdtct  In  favor  of  Che  estate  on  the 
groond  that  the  complainant's  remedy  is  In 
■eiinlty.    We  think  the  circuit  Judge  was 


right  The  conveyance  created  a  tmet  In 
favor  of  the  claimant  If  It  was  a  se- 
curity for  debt  It  was  likewise  something 
more,  and  vested  an  interest  In  Boss  In  all 
lands  and  timber  remaining  after  he  had 
realized  by  sales  the  amount  invested,  |41,- 
000,  and  intovst  The  instrmnent  In  ques- 
tion left  Boss  a  certain  discretion  relative  to 
selling;  and  whether  this  has  been  abused, 
and  whether  there  sboold  now  be  a  sale  and 
an  accounting,  are  questlcms  cognizable  by  a 
court  of  equity.  Tike  remedy  by  allowance 
of,  a  <dalm  against  tbe  estate  could  not  be 
final  so  long  as  the  trust  remained  unper- 
fMtned.  Gonnsd  for  dalmant  rely  upon 
People  T.  Wayne  Olreult  Court  11  Hlch.  408^ 
and  Wheeler  v.  Arnold,  SO  Bflch.  804,  aa  sus- 
taining their  right  to  recover  In  this  case. 
In  People  v.  Wayne  Circuit  Court  it  was 
said  by  Mr.  Justloe  Campbdl:  "I  am  strong- 
ly Indlned  to  Uw  opinion  that  under  our  pro- 
bate system  the  court  of  chancery  has  only 
Jurisdiction  in  those  cases  in  which  an  ade- 
quate remedy  does  not  exist  In  the  probate 
oonrt"  Conceding  this  to  be  a  correct  ex- 
poaltifm  of  the  law,  the  present  Is  i^redsely 
such  a  case.  The  only  method  by  which  the 
damage  which  claimant  has  sustained  by 
reason  of  any  d^ult  of  tbe  trustee  can  be 
definitely  ascertained  Is  by  closing  op  the 
trust  and  this  can  <mly  be  done  through  the 
Interv^itton  of  a  court  of  eqnl^.  In  Wheel- 
er V.  Arnold  the  dalm  undtf  consideration 
was  a  mere  money  demand.  Tiw  court  aay: 
"It,  as  claimed  the  plalntlft,  there  wwe 
no  assets,  ox  n«ie  remaining  after  the  debts 
were  paid,  that  the  tIabiUty  wonld  be  a 
simple  m«iey  liability,  which  could  be  set- 
tled without  any  le^  obstacle  In  sn  ordi- 
nary action,  and  no  other  form  of  accounting 
would  be  required  or  especially  appropriate.** 
This  case  in  no  way  ctmfilcte  with  the  views 
hmln  expressed.  In  case  of  a  mere  mon^ 
demand,  an  award  of  judgment  would  fur- 
nish adequate  and  final  r^ef;  bnt,  as  we 
have  pointed  oat  such  Is  not  the  case  here. 
Judgment  will  be  affirmed,  with  costs.  The 
other  Justloea  concurred. 


DAMM  et  aL  V.  BCASON. 
(Supreme  Court  of  Hldilgan.    Dea  22,  1893.) 

CUATTBI.  HOBTOAOBS— PaiOBITT— NOTIOa— Ha- 

ruvur. 

Defendant  contracted  to  advance  money 
and  chattels  to  P.  to  begin  a  creamMT  business, 
to  be  conducted  in  his  name,  bat  with  th«  ad- 
vice of  defendant;  and  the  contract  provided 
that  the  propertr  should  remaio  the  property  of 
defendant  till  his  adTances.  with  Interest,  were 

Cout  of  the  profits.  It  appeared  that  de> 
!ant  made  further  advances  under  a  sim- 
ilar GODtract;  that  P.  contlnned  the  business  as 
before,  had  a  parteer  tat  a  time,  purchased  In 
his  own  name,  bought  a  farm  to  operate  In 
connection  with  the  creamery,  and  gave  bis  in- 
dividual notes  Indorsed  by  persons  other  than 
defendant;  and  that  defendant  knew  of  sut^ 
purchases,  dealinsa,  and  iudorsemeDU.  Btlm. 
that  the  contract  was  a  chattel  mortgafce,  and 
not  a  conditional  sale;  and  that  it  was  laraUd 
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a*  to  «  taksennnt  noHMpee  tai  goad  fiUtb,  m- 
der  How.  Ann.  St.  §  618^,  aa  it  was  not  fllad 
in  the  clerk's  office,  and  there  had  besn  no  de- 
Ufery  or  change  of  poaaeBiion. 

Hrvoic  to  circuit  conrti  Mnabogoa  conntrf 
Albert  Xttckmoian.  Judge. 

Replerln  by  Peter  Bamm  ASd  Ansut  dug 
Bgaburt  George  H.  Ua«on.  Jodgmokt  for  de- 
tendant.  Plain  tUfs  bdng  error:  Rerecaed. 

J(Hkefl  h  Omrk,  tor  aipellaati.  Itanv, 

Turner  &  Tamer,  <ar.^)pellM 

HoaRATH,  J.  PMBtlo  brli«  tflpleTin 
andar  awbattal  inoigage  ozemted  to  them  toy 
one  Partrick,  dated  December  S,  1802.  Tba 
mrtgsged  [roperty  waa  In  the  yoasaaaUa  of 
FlBrtrlck  at  <hB  dafte  <aC  tke  mnrtgacn.  Ott 
Joaaazy  18, 1888,  ttiapropeity  'was  laksn  po»- 
aeaBiott  of  1^  deDendant  i^on  a  wttt  of  re- 
plevla,  nndar  an  tnatrnment  dated  Jane  IS, 
1801,  )v  ^  tenia  of  irlilefa  IbiMD  agneed  to 
advance  ta  P-artclck  money,  marclMnllBe,  oial 
diattda,  aot  to  sxcead  fljOOi,  for  the  imrpaae 
of  aatofcUAiag  a  areamery,  Qatry,  .and  •eooi- 
aaiBrton  baalneaB,  to  be  knvwn.  aa  tbe  "BfiidDB> 
gDD  <3namiexT*"  and  to  be  tepsatBd  br  «nd 
oadfT  tbe  nama><tf  H.  Ix  Partrlck.  In  <oihM> 
cratlon  thereof  PartrkA  agreed  to  d»nrt* 
hto  eattne  tlaM  to  ttie  nanagwmt  dtad  icfan^ 
41cn  '<rf  aald  iMuiDesa;  to  aaalgn  to  Soaao  In 
eertallB  lanA  confratft;  to  tame  llie  bulMing 
Itifm  lutdBff  ft  DOfW  of  oonatmdton,  wfatdi 
was  to  be  inoed  u  a  stoc*  and  bnalneaa  room 
tm  said  -towtaeaa,  amd  lb*  ^wteate  tbereoC; 
Cor  tiie  bcnem  tt  Uaaon;  to  attend  to  aU  tke 
boBtneoa  nuttteta  'Cooneoted  irttb  nM  boat 
neaa'for  tbelxn«at«lf  Uaaoa;  sndtoconarit 
with  MaaoB  ragartfcig  an  mattcsa  cenaectnd 
with  aaid  -biiiiiiito.  aad  to  abUa  by  Maacn'a 
dixBcttooa  dBd  InAi'uuUona.  The  Inatzviacat 
conelndad  «a  ftfUowa:  *«t  ia  hereby  •etrtefeir 
attderatood  tkat  «be  caotraot  tor  the  deed  be- 
fore mcnttoned,  41ie  batMlnge  ud  Impiwa- 
iMSita  en  the  toregtridr  fteacgMwd  praparty. 
tagetker  with  «U  agparatna,  chattda,  «nd 
menlbaiidlBa  vaad  1b  aonaeotti*  wtth  the  toe- 
Core-nwuttoncd  bottoeaa,  la  and  ahaH  remda 
the  property  of  the  aald  ftcat  party  mtfl  -tbe 
f<^owlng  agreement  shall  hare  been  fulfllled. 
The  aald  second  party  hereby  agrees  to  keep 
an  accurate  and  legible  account  of  all  the 
tranaactiona  cff  said  batfneaa,  'and  to  turn 
«Ter  to  aald  tk^t  iMVtr  an  ^e  money  whi^ 
ahaU  accumnlato  In  sadd  baslaeaa,  after  fliat 
paying  all  the  necessary  running  expenses  In 
said  buatBen,  sooften  aa  said  first  party  may 
require,  imtil  soeb  time  aa  the  entire  amotuit 
adtanced  by  eaid  first  party  for  the  eetab- 
llahmeBt  of  aald  buriDcas,  togertfaer  with  In- 
terest on  lAe  same  at  tbe  rate  nt  ten  (10)  per 
cent  per  i»«nnm,  dull  be  received  by  said 
first  party,  tils  heirs,  executors,  adminlstrar 
tsra,  or  aailgBS.  On  fhe  fUlffilment  ot  fbe 
above  contract;  the  said  first  party  hereby 
agrees  to  rellnqulsb  unto  tbe  said  second  par- 
ty all  his  rights,  title,  and  Intarest  In  tbe 
above-mentl<med  property,  chattels,  appa- 
ratos,  and  bnalness."  On  Apra  1,1803.  Mason 


and  Partri<*  entered  Into  a  •supplementary 
agreement,  by  the  terms  of  which  they  mntu- 
ally  agreed  "that  the  amount  of  Interest  men- 
tloned  In  fhe  said  Instrument  ahaH  be  cban- 
ged  to  8  per  cent,  in  ccoslderatlon  of  the  sec- 
ond party  to  pay  tbe  same  montiily,  the  first 
party  having  advanced  ^SOO  more  fban  The  fn- 
frtrumettt  calls  for,  meOctng  a  total  amount 
advanced  $1,500."  Neither  of  said  papers 
was  filed  ia  tbe  eAttk'B  i^Bce,  nor  does  It  ap- 
pear tt»t  ptointUfa  bad  any  knowledge  of 
their  existence  what  tte  chattel  mor^mge 
was  given.  It  appears  from  the  record  that, 
at  the  time  of  tha  exscutten  of  tiw  Inaim- 
meot  nnder  which  d^endant  cbiinsa  to  own 
tba  prsiperty,  the  title  to  said  pn^erty  was 
la  Partrick;  that  Mason  did  net  at  that  tlias 
jiart  with  tbe  yosaosBkm  of  any  of  the  prp^ 
erty  ooveoed  thereby;  that  wUlc  Pntrldk 
bad.  soma  tlaie  In  rebmary  preceding,  aa- 
oelved  from  Masoai  a  botse,  harness,  sad 
wagon,  yet  tbe  teaUmotur  elearly  ahowa  that 
the  same  were  faachased  by  Partrlck  at  aad 
for  prices  st^mlatsd,  aad  wecie  deUvered  an- 
cordiiuHyt  and  them  Is  jw  tcstimoay  tmdinj 
to  -show  that  tbe  sale  was  not  abeoiale  and 
uDoondltiaDal;  ihat  Partrlck  oama  to  Mnaka- 
gon  In  Febnuur.  ISSi,  and  araa  tfaoi  IndeM- 
ed  to  Uaaon  In  ttaa  sua  of  abeut  $Bi2;  that 
said  sun  was  tootaded  In  aaU  witting  aa 
"adranoas;"  that,  since  Febraacr^  PartUck 
bad  been  oanying  oa  tlw  dairy  and  oomnria- 
slon  biislnoM,  aad  defendant  and  others  bad 
been  .nmA^iag  him  with  milk  at  pitoea 
agreed  upon,  and  sbijiplng  him  pindnce  -on 
oonnnisslon;  Oat  Parlrkk  mw,  «a  Juaa 
18th,  Indebted  to  Mason  an  milk  aceoant. 
9232,  on  piodnoe  aoooaut,  «m,  a  borae^ 
wagon,  and  bamesifc  ¥180.  and,  for  a  loaa 
zoade  Ui  the  oarly  pait  iOt  June,  9100;  Oat 
these  items  made  the  spm  of  the  **Bd- 
vanoea;"  that,  ainoo  tha  eKScntioa  of  said  la- 
Btnunent  Partrlck  bad  owtlnoed-to  oarry  on 
the  bnaineas  as  before,  sAd  Sor  a  portion  -aC 
the  time  with  a  partoec;  tiiat  he  bad  mada 
all  purcfaasea  In  hk  -awa  same,  had  added 
largely  to  tba  plant,  iNHi^t  a  farm,  atodked 
It  with  beraea,  cowa,  aad  bogs,  aad  opcratad 
it  in  oonnectieo  with  tbe  creamery;  tJmt  la 
the  oanrae  of  aald  bnslnfsi  he  bad  given  hla  la- 
dlvldual  notes,  taduwod  by  penons  other  than 
Mason;  that  the  indebtedaeas  to  ^alntlflb 
grew  out  ef  Indorseateota  for  the  aooomme- 
datloa  of  Partrlck;  that,  since  Sane  IMh, 
Partrlck  had  made  payments  open  the  land 
cmtzact  mentioned  In  tbe  writing;  and  ttaat 
Mason  knew  o£  these  parcbaaea,  dealings,  aad 
ladorsemeDta. 

In  tbe  light  ot  these  faoto  It  is  dMr  that 
this  Instrument  was  intended,  and  most  ba 
toeated,  as  a  seourtty,  merely.  Bvm  as  be- 
tween tbepartlea,  the  Inteatton  Is  to  be  gath- 
ered, not  from  the  -faoe  of  the  inatmaftent 
aiona,  bat  from  the  8tt«atl<m  of  the  parttes* 
the  sarromidlng  <drcumstanoea,  and  the  bbIh 
aequent  conduct  relative  to  the  sabjeet-matfc- 
ter.  This  Is  not,  howevw,  a  ccotroveEiy  ba- 
twem  1}i8  parties  to  the  tnstnimait  n* 
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tEuuetton  cunot  te  r^srd«d  u  a  oondl- 
ttonal  sale  u  <rf  cbattaU,  tUc  tUl*  to  whtcti 
was  Ilk  Maatm  at  ttw  time  cC  the  eaucntkn 
oC  tlw  wrUiiiff.  It  la  tn  effect  a  oratveyanoe 
W  Partriek;  to  be  dtfeated  bgr  the  paymmt 
-of  Ms  IndeMcdMH,  and,  that  bitaff  ita  nal 
purpose*  tiie  Inttnttons  or  Mppertttona  oC  the 
BsgthM  as  to  who  ahoiflil  he  regudad  as  hoU- 
iag  tha  tMla  camlet  KnU  aa  agafaiat  sdbse- 
HBKit  maxtg/^gm  In  vaod  ^Mttt  mite  the  atatp 
ate,  Hdw..Aan.8t|eil&  Thtaatatatodofli 
not  pomtt  a  tranaartlon  -wfakh  la  bi  mSh 
AuwB  •  auvtmce  to  hare  the  efliMt  «C  a 
aalib  howanr  Jl^nlfwl,  to  Otopndndlee  of 
<iirn»  wUlL  Ike  dohiN;  la  the  ah- 
of  thn  fltatnfeuv  notice  to  aneh  par- 
Nor  «oes  ttila  loetoi  omtala  §m  evl- 
doB!*  wU(&  toads  toahow  that  piBftitiffe  had 
«B7  hnoidedge  of  tto  oaacnllon,  d^reiT*  «r 
enlataiCB  «C  thto  weUIiik  or  od  anjr  cMm  hr 
MaaoM  eC  4W—alih>-  of  the  hvlnaai  or 
gamitoljtr  or  iwwwlBa  hr  Partri&  to 
the  aitooalEMt,  nnttl  Umm  to*  the  pioper- 
(7  nate  tto  mdt  ed  1  if toinlii.  fBiere  Is  ao 
pretoua  iftai  Uten  hda  hlMiff  eat  to  the 
pnbUe  m  tto  iMoiletor  od  aald  hnaBHsa,  or 
■s  tbo  omur  oC  the  piqwrtr*  «r  *lbnt  Pwr- 
titt  so  ngoniod  or  njcinunlud  hhn.  Vhe 
daet  ttfld  lislBliCs  taoir  KbnMiaaoniiiB  d»> 
ttmias  mile  md  yiuJwj  to  ParMck  deea 
not  tend  to  MMeo  of  asr  m!fe  ctote  aa 
to  noir  Mt  hrMMdnt,  aa  other  psrtia 
were  atoe  ddtiarins  ndDc  and  prodnoe,  aad 
halh  Maana  mA  IMddc  tosttQr  ttuU  Che 
nnc  vna  fin  BhAsfl  ly  Mhsm  al  aUpaiatod 
frtcsi^  and  the  gndne*  wm  to  ho  aoM  on 
cassnilMlflnf  and  Masna  Aariad  both  19  to 
FBAIcfe^  and  cBsdltad  ftba  mtk  payvuntB 
lo  ftoB  tliM  to  ttae.  Tho  oovt  shenlA 
dk«det  a  te  iMautti  ne 

rModaatthi  ttateftre  somad, 
and  aaew  tAl 


MTTRicH  T.  orrr  or  dbtboit. 

<Sapreme  Court  of  Ulchlgin.    Dec  22,  189$0 
WiniBS— PBiTXLieait  Connina^Tioga— Moaici- 
lu,  Ooarmmom  —  Lusnnr  —  Dsnorm 
fcimrrif  nrirfatrmrTTwr  Haaamma. 

1.1a  an  aedun  to  a  penoaal  tn>anr  m- 
ertved  Ostober  aSd,  defandaak  cUOmed  that  the 
fnjnrj  wa«  doe  to  an  acddant  to  plaintiff  An- 
nst  Mu  and  a  phrafclan  awora  that  he  at- 
tvdid  pMbW  lar^  cartiar  hij  vy  ftom  Aa- 
M  JfltTtoSMnbar  8d.  He%  &at  daind- 
ut  w«»  aotitlad  ta  aak  the  phrsidao  wbathar 
he  ditch arsed  plalntUT  from,  treatment  on  Sep- 
tember 3d,  88  tb»  fbet  of  treataMst  tar  a  idir- 
tfdaa  la  not  a  natter  «d  feMteea. 

2.  When  ^ntiff  wm  iajWed  a  4e- 
fectiTe  sidewalk  the  next  day  after  It  was  re- 
paired, and  placed  fn  a  reosooablr  safe  condi- 
tion, it  cannot  be  said  that  avfBdent  time  had 
elapeed  from  wtaich  notice  of  tlie  defect  could 
bemferred,  nor  tliat  the  eitr  liad  had  a  reason- 
able time  In  which  to  repair. 

3.  In  an  action  for  personal  lojvrfea  eaoaed 
br  a  defectlTe  sidewalk,  eontrlbntorr  negligence 
•of  plaintiff  wlU  Aot  ha  preemaed  from  bis 
feaowIed«»  of  the  frWt't'^'y  of  the  defect,  bat 


aaeh  kaowlsdge  eojoina  a  dcmee  of  cace  en  He 

port  commensurate  therewith. 

Bm>r  to  drcnit  court,  Wayne  eonnly;  Cor- 
i^ne  J.  BeOly,  Jodee^ 

AoClaa  by  Otto  Dittrleh  against  the  city 
od  Detroit  #or  personal  iBjarles  caused  by  a 
dtfeettve  aldewalk.  JMsraent  for  plaintiff. 
Defimdant  hctnaa  anr.  Barecaed. 


John  J.  ^^eed  and  T.  T.  loofah  Aaat 
Ottr  Ckninadw,  for  appollanL  Joha  Mlnar 
and  Wja  0.  Bednritb,  for  awtanae 

UcOBATH,  J.  Plaintiff  ae^  to  recovn- 
tor  an  Injury  to  bla  left  knee,  alleged  to 
have  been  occasioned  by  a  fall,  on  October 
23d,  npon  a  defective  sidewalk.  The  de- 
f aodaat  offered  tiaHmanr  tending,  to  idww 
that  on  October  22d  the  walk  had  been  re- 
paired,, and  placed  in  a.  reesooab^  safe  con- 
dition. Pefendanfb  counsel  also  aonfbt  to 
show  tbat  the  Injury  which  plalntlfl  soncbt 
to  charge  upon  dtfendant  was.  In  part  at 
least,,  dse  to  an  accMeai  vUch  haA  ecoured 
Aaffost  Mh.  PMntur  testified  that  on  that 
date  a  stnet  car  had  atrnck  Qia  aanw  knee, 
and  caucd  a  crack  In  th*  kneecao,  hot 
iMttar  that  tt  got  weBT  that  Dv.  Blnck 
treated  him  for  that  Injury:  and  Hurt  an- 
other pbyddan  preacrtbad  Cor  the  but  ia- 
^ny.  Dr.  Black  wee  awm*  tor  the  dadeid- 
ant  and  testuted  that  he  had  attended 
pTaintlff  Cor  the  fhatlnjnry  from  Anguat  10th 
to  Seytembee  3d.  He.  was  then  aakad  tlw 
Mtoaslng'  qnaetien^  whieft  was  ax<dDded: 
'^aa  Mr.  XHttrtcb  dhK^arsed  yon  at  that 
time  (September  3d)  &ora  treatmentT' 
The  toct  an  to  uealsMMl  by  n  ^onddan  b 
not  a  matter  of  piivffeKe.  Brown  t.  Insnr- 
ance  Co..  85  Mich.  SOC^  32  B.  W.  010.  Qe- 
tondant  had  the  right  to  showi.  If  tbat  mu 
ttopnrpoaat  that  ptohaOfl  wis  net  dtactou^ed 
from  treatment,  but  wftneas  rtAised  to  attend 
forthes,  beoaiwo  anothw  pt^alcian  hnd  bean 
called  tn,  wlthont  the  consent  of  nrttnaea. 
Thla  teetlawar  woold  not  bare  dlackoed 
any  Information  acquiiwd  by  the-  wltneas  In 
Ue  previous  attendanceh  or  that  it  was  aec- 
eaaary  to  enable  him  to  pceaerib^,  and  It 
was  error  to  eradude  U. 

Gounasl  for  detendant  retmeatad  the  court 
to  iuBtruct  the  Jury  as  follows:  **<])  If  yon 
b^eve  the  teetimony  of  the  sidewalk  In- 
apector,  Walker  T.  Keyes,  that  the  watt  In 
qtieBtlon  was  repaired  by  the  ctty  emphiyes 
October  22,  1890,  then  the  plaintiff  cannot 
recover  in  thla  action.  (2)  If  yon  do  not  be- 
Deve  the  testtmony  of  wltngea  Keyea,  but 
find  that  the  walk  was  to  a  defectlTe  condl- 
tiou,  yet,  If  you  believe  the  plaintiff  knew 
this  defective  condition,  and  could  have 
passed  over  It  safely  by  the  eierdse  of  rea- 
sonable care,  then  he  cnnnot  recover  In  this 
action,  and  your  verdict  must  be  for  the 
defendant."  Defendant  waa  entitled  to 
these  instructions.  If  the  sldewalli  had  been 
repaired  on  the  22d,  and  placed  In  a  con- 
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dltkm  reawMuilily  safe  tac  pedeatilaM,  ud 
plaintiff  tras  injured  on  the  ray  next  day, 
It  cannot  be  latd  tbMt  a  aoflldent  lenffUi 
of  time  diywed  from  wblcb  notloe  oC  tbe 
oonditfon  oonld  be  tnfened.  nor  that  the 
clt7  bad  had  a  reawnabte  time  wlflitai  which 
to  repair  the  defect  While  contributory 
ne^lgence  la  not  to  be  presumed  from  tbe 
knowledge  of  the  existence  of  the  defect,  each 
knovdedge  enjcdna  upon  a  party  a  degree  of 
care  commensurate  therewith.  The  Judgment 
win  be  reveraed,  and  a  new  trial  ordered. 
The  other  Justices  concurred. 


NOBUD  T.  ST.  JOBBFH  ft  B.  H.  ST.  BT. 

C». 

(Sapreme  Court  of  lOddgan.   Dee.  22,  1808.) 

CiRBISRS  —  IirmitT  TO  PjUMSKesK  —  FsoxnuTB 
CaDBB— SVIDSHOS— iHBTRUOnOMS  —  BBTISW  QH 

1.  Tbe  horses  attached  to  a  street  car  on 
which  plaintiff  was  a  passenger  became  fright- 
ened, and  threw  the  car  off  the  track,  and  plain- 
tiff, while  alighting  from  the  front  plaUorm, 
was  injured.  There  was  eridence  that  the  In- 
Jttiy  was  from  a  Uok  from  one  of  the  horsss, 
and  that  the  horses  were  unsafe,  to  the  knowl- 
edge of  the  driver.  Bdd,  that  It  was  the  doty 
of  defendant  to  ezerdse  reasonable  care  to  se- 
lecting horses  and  in  ascertaining  whether  thor 
were  safe  for  snch  nse,  and  that  any  knowl- 
edge which  defendant's  drlrer  had  of  their  dis- 
pontion  In  the  coarse  of  his  employment  Is 
presnmed  to  hare  been  known  by  defudant. 

2.  In  an  action  against  a  street-r^way 
company  fbr  Injuries  caused  by  a  kick  from  one 
of  the  horses  attached  to  the  car  on  which 
plaintiff  was  a  passenger,  <Hie  who  drove  the 
AOTsss  after  the  aceideDt  may  giro  his  oidnlon 
as  to  whether  tho  horses  were  safe. 

8.  Though  plaintiff  was  standing  on  the 
front  platform  of  defendant's  ear  prior  to  the 
time  sue  attempted  to  alight  because  of  the  de- 
raUing  ot  the  ear  by  the  luwsas  attached  to  it, 
tUs  fact  will  not  defeat  her  rl^t  to  recover  for 
injuries  caused  by  a  kick  from  one  of  the  horses, 
where  It  sppears  that  such  standing  was  not 
the  proximate  cause  of  the  Injury. 

Error  to  circuit  court,  Berrien  ooonty; 
Thomas  0*Hara,  Judge. 

Action  by  Hary  B.  Noble  against  the  8t 
Joseph  &  Benton  Harbor  Street-Ballway 
Company  for  personal  injuries.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
Tot.  Affirmed. 

O.  M.  Valentine,  for  appellant  lAwrence 
a  Fyfe  and  wnUam  a  Kcka,  for  app^ 
lee. 

MONTQOlfElBT,  J.  The  idalntlff  recover- 
ed a  Judgment  for  personal  Injuries  rec^TOd 
while  a  pasamger  on  defendant'a  horse  car. 
The  duty  of  the  company,  a  failure  to  ob- 
serre  which  la  dalmel  to  bare  resulted  in 
the  injury,  la  alleged  as  follows:  "It  there- 
upon became  and  was  the  duty  of  said  de- 
fendant to  safdy  carry  the  said  plaintiff 
from  said  St  Joseph  to  said  Benton  Harbor, 
and  to  supifly  for  said  car  upon  which  aald 
pinjfft*"*  took  pasaage  as  afereaald  safe  and 


tenfle  hocM%  and  nujh  horaea  aa  wouUI 
not  become  frightened  or  fractious  at  or 
because  of  any  heap  of  material,  day,  or 
rubbish  that  might  be  by,  near,  or  oa  the 
said  street  railway,  or  between  its  tracks. 
Tet  the  aald  defendant  did  not  regard  Its- 
duty,  or  nae  due  care  In  that  behalf,  Imt,. 
on  the  contrary  thereof,  did  not  aopplj  antf 
have  attached  to  aald  car  mxm  whldi  aald 
plalntlfl  UxOl  paasaga  aa  afwenld  aafa  and 
gentle  horses,  but  rarfileaaiy  ne^ected  so  to 
do,  and  cardeaaly  and  negUgentlr  did  thai 
and  there  have  attached  to  said  car,  for  the- 
purpose  of  pulling  said  car,  horses  that  were 
fractious  and  turbulent,  and  were  eaaUy 
frightoMd  at  rubblab  or  material  that  tey 
by,  near,  or  on  said  street  railway,  or  be- 
tween Its  trades,  which  than  and  there  was 
unknown  to  said  plaintiff."  Tbe  dedarattea 
also  averred  that  the  defendant  had  caused 
to  be  piled  near  to  Its  tratfta  he^  of  dirt, 
at  which  the  htwaes  became  frl^tened,  and 
plunged  and  reared,  and  would  not  be 
quieted;  and  when  plaintiff  was  endesTor- 
Ing  to  escape  from  the  front  platform  of  tb» 
car,  wlthoat  netflgence  or  fault  w  her  part, 
and  to  escape  what  aeemed  to  be  s  great 
and  impending  daogor,  one  of  aald  honKs 
anddenly,  without  wamlnc  bf  reason  of  their 
fright,  did  kick  aald  phUntlfl  with  great 
force  and  violence,  whereby  the  right  leg  of 
plaintiff  was  fractured  and  brokoi,  and  the 
was  otherwise  greatly  injured.  The  cbcnlt 
judge  Instructed  the  Jury  that  the  mere 
fact  of  piling  dirt  or  rubbish  on  or  near  the 
trade  was  not  negligence,  following  Uie  de- 
dslona  of  thla  court  In  Oowan  t.  BaUway 
Oo.,  84  Mich.  6SS,  48  N.  W.  180,  and  Zanger 
T.  Railway  Oa,  87  Mich.  646,  49  N.  W.  STB. 
But  he  alao  Instrocted  the  Jury  ttiat  It  iraa 
the  daty  of  the  railway  company  to  nao 
reasonable  care  In  selecting  horaea,  and  that 
the  company  was  bound  to  know  that  want 
of  reasonable  care  In  aelectlng  horsea  f^ 
use  on  Its  ndlway  may  result  In  Injmy  to 
Its  paasengera.  and  that  the  cconpany  la 
bound  to  take  reasonable  steps  to  asontaln 
whether  they  are  safe  snch  use.  That 
If  the  railway  company  In  this  case  used 
such  reasonaUe  care  In  selecting  Its  hcxaes* 
it  was  not  In  that  respect  guaty  of  any 
breach  of  duty  towards  the  jOalntlff;  bnt 
if  It  failed  to  use  the  care  and  caution  Ibat 
a  reasonably  prudent  person  would  have 
used  undtf  the  same  drcunutancea,  the 
plaintiff  has  a  right  to  complain  of  atuitk 
want  of  care  and  prudence.  Tbe  court,  pro- 
ceeding, said:  "Now,  th«i,  considering  the 
use  to  which  these  horses  were  to  be  put, 
was  the  defoidant  reasonably  prudent  In 
selecting  and  using  them  for  that  pnrpoeeT 
Would  a  reasonably  prudent  pawn,  under 
the  same  circumstances,  have  used  more 
care  and  prudence?  If  these  horses  were 
fractious  and  easily  frightened  by  tbe  sight 
or  proximltr  of  pUes  of  dirt  or  day,  did  de- 
fendant'a officers  know  snch  Uxt?  If  th^ 
did  not  know  It,  what  measnres,  If  any,  did 
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flHor  take  to  moonte  flw  ehanetar  «r  dia- 
poritkm  (tf  meh  borusT  Did  Our  »  did 
Oeif  not  do  an  that  a  zeaaonaUy  pradrat 
pawn  would  hare  don*  before  permitting 
ndi  tumaa  to  be  need  In  hanllng  Its  can, 
cr  before  dumping  dirt  or  day  oo  or  near 
tti  traAT  In  tida  connection  you  are  In- 
■tracted  that  whatever  the  defendant's 
drtrer,  Oongdon,  before  ttala  accddent  in  qoeo* 
tlon,  and  In  tho'conrae  of  hla  emiilcvmeiit, 
Iflamed  or  dlacovorod  nfXh  reject  to  Uw 
rtiaiwHir  or  dUvoaltlcni  of  Oiese  bmeo,  la 
presomed  to  ban  bean  known  by  tbe  de- 
fendant, and  tto  dofndant  la  cSiargcalile 
wlOi  waA  knoiriodte  poaacoatd  by  Omgdon." 
We  aink  this  charge  correctly  embodied  the 
law  appllcaMo  to  this  caae^  If  there  waa 
erldence  to  support  It  We  find  that  there 
was  aocli  orldene^  aad  ita  weight  waa  for 
the  Jarj.  Hiere  waa  not  only  the  testimony 
of  what  oocnrred  aa  the  occatf  on  In  qoeo- 
tloD,  but  the  teatlmony  of  one  (yKaeX'a,  who 
kad  drlTOD  the  boraea  afterwaida,  and  wbo 
teattfled  that  ^ur  ware  not  a  safe  team. 
The  testimony  of  the  drlnr  himself  had 
•ome  tendency  to  show  that  the  horses  were 
more  or  leaa  azdtalde.  It  la  altegod  that 
the  drcnlt  judge  ored  In  permitting  the 
wltneaa  O'Kaete  to  give  hla  opinion  as  to 
whetiw  the  team  was  a  safe  team.  The 
rollng  was  within  the  pi-ofloua  hddtaici  of 
this  court  LanitaUn  r.  Hallway  Co,  62 
Ulch.  227.  28  N.  W.  878;  Woodbniy  v.  Olty 
of  Owoooo,  M  lOcb.  388,  81  N.  W.  m 
Ooonsd  for  defieiidaDt  alio  contenda  In  his 
brief  that  the  court  orred  In  permitting  the 
platntltr  to  show  by  taatlmony  that  doCsnd- 
ant  after  the  aeddent.  seperated  the  hones. 
This  testimony  was  Incompetent  for  the  pur- 
pose of  raising  a  ivesomptlon  that  the  team 
was  Tldoos,  and  that  j/ropee  caio  bad  not 
been  taken  in  ita  selection.  Woodbnnr  t. 
City  of  Owooaok  64  Mich.  280,  81  N.  W.  180; 
Pdsen  T.  Morae,  91  BQch.  208^  SI  N.  W.  940; 
Booth,  St  By,  Law,  I  402.  But  on  ezamlna- 
tim  of  the  record  we  find  that  no  exception 
waa  taken  to  the  adndaalon  of  tUa  testi- 
mony, and  no  enor  assigned  upon  the  ruling 
admltdng  it  We  do  not  deem  It  necesaary 
to  paose  to  consider  whether  the  error  waa 
tme  which  woa4ced  prejudice,  aa,  under  the 
wflUwttled  practloe  of  tbla  eonrt  the  al- 
leged error  cannot  be  considered.  The  brief 
eontalna  a  discnialon  ot  tbe  qneotlon  of 
whether  tbe  plalntUT  waa  in  fault  In  riding 
apon  the  platform  of  the  car.  The  testi- 
mony Is  conflicting  aa  to  whether  tbe  car 
waa  crowded.  If  it  waa  so  crowded  that 
It  waa  Impoaalble  ftor  her  to  find  room  In- 
ride  tbe  ear,  aho  bad  a  right  to  ride  on  the 
Idatflmn  witbont  being  diarged  with  negli- 
gence toe  ao  ddng.  Upbam  t.  Ballway  Oa, 
•  8B  Ulch.  10,  48  N.  W.  180;  Archer  t.  BaU- 
way  00..  87  mOL  m,  48  N.  W.  488;  Booth, 
Bt  By.  Law,  {  88&  But  in  the  present  case 
It  la  dear  that  tiie  Injury  did  not  reanlt  to 
the  plaintiff  because  of  her  riding  on  the 
platform.   Tbe  whole  testimony  on  both 


aldeo  abowB  that  obe  waa  not  Jolted  off  tbe 
car,  but  that  when  the  op  waa  thrown  off 
tbe  tnA  the  action  of  tlie  banea  abe 
attempted  to  aUgbt,  and,  aa  she  dalma,  ibe 
hones  reered  around,  and  one  of  them  kick- 
ed her,  breaking  her  leg.  The  defendant 
claims,  on  the  other  hand,  that  she  Jumped 
vit,  and  racelTed  tbe  Injury  In  Jumping. 
This  attempt  to  escape  would  bare  beoi 
made  Just  the  same  bad  she  been  Inside  the 
car,  and  the  aame  attempt  was  in  fact  made 
by  tbe  oUier  paaasngers.  Iba  Ibct  of  ber 
baring  prevloariy  bam  lidloc  opon  4ie  plat> 
form  could  not  be  said  to  have  been  the 
proximato  canae  of  the  tnjnry.  The  record 
eontalna  42  aaalgnmenta  of  error,  but  we 
think  the  Tlews  herein  iiipi  inaffl  cover  all 
tbe  anbatanttal  qneatlona  itiaed.  There  waa 
no  error  wbldi  we  can  consider  wbkdi  waited 
a  im^ndloe  to  tbe  defendant  Tbe  Jury 
fonnd  tike  fketa  in  fbTor  «tf  tbe  ^aintlff  ^ter 
a  fnu  and  fUr  tbug»t  wbldi  eurreeUi  on- 
bodied  tbe  law  ot  tlie  caae^  and  tbe  Ji^- 
ment  win  be  aiBrmed,  with  oosta.  The  other 
Jvatlcea  concurred. 


FITZSIMMONS  t.  MILWAIjKBB,  L.  S.  A 

W.  RY.  CO, 
(Supreme  Court  of  Mj«»h'giin.  Daou  2%  1898.) 

CABBIBRI  —  iN/UBIBfl  TO  PAflSBRaBB  LUBIUTT 

JOB  EnoniEia's  Nbgliobhob— AppaAi.uLB  Ob- 

DBBS. 

Lmion^  a  railroad  engineer  Tlolates  an 
exprsM  role  of  the  company  employing  him  by 
raanlug  hie  en^ne  from  one  station  to  another 
withont  orders  from  the  tratn  diq>atcher,  he  If 
■till  acting  within  the  line  of  hie  emidormait, 
and  the  company  will  be  liable  to  a  passopgw 
for  aa  Injnrr  caused  by  such  mlscondoct 

2.  An  order  oTerroIlng  a  damorrer  to  a 
compiaiot  is  not  reviewable  on  an  appeal  there* 
from  nntil  followed  by  a  dnal  judgment 

Bmw  to  circuit  court,  Gogebic  county; 
Norman  W.  Halre.  Judge. 

Action  by  Matthew  FltsBimmons  against 
the  Milwaukee,  Lake  Shwe  ft  Western 
Railway  Company  for  personal  Injuries. 
There  was  an  order  overruling  a  demurrer 
to  the  complaint  and  defendant  brlnga  error. 
Affirmed. 

M.  M.  BUey,  (Alfnd  L.  Gary  and  Bradley 
Ckdiloy,  (tf  coonad,)  for  appellant  IL 
H.  OnKdEor,  (Tcdm  D.  Oontfly,  of  connael.) 
for  appdloft 

MONTGOMKBT,  J.  Plalntlfl  brongfat  an 
actloo  tor  an  Injury  auatalned.  wbUe  a 
passenger  on  one  of  defaidant%  trains  of 
cars,  by  a  collision  betweoi  the  train  upon 
which  he  was  a  passenger  and  another  en- 
gine, In  charge  of  an  engineer  in  the  defend- 
anfa  wnploy.  The  declaration  allisea.  In 
anbatance,  that  tbe  engineer  in  diarge  of  tUo 
wild  engine^  No.  48,  "lauw,  or  ought  to 
have  known,  that  lie  did  not  bare  time  to 
reach  Bamaey  before  aald  paasengor  train 
would  poll  out  of  Bamaey,  going  enrt,  and 
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-iB  attamptad  to  pmia  th*  ran  to  Baimey 
ivttlmt  any  order  pcradnlon  fron  tlw 
PK>p«r  ctfflc«  of  bbM  deflsndsnt,  and  In 
Utkn.  of  tk«  ndes  and  wgnlattcM  o<  odd 
company  In  ngaid  to  tbe  lunnlag-  of  tratia 
npoa  mift  nod;  tba^  by  the  ndea  and  regh 
iriattMB  of  said  OHnpany,  It  warn  fiaUddm 
lhali  819^  tim^n^  09  oandnctOE  tfmdd  nn 
M  tnda.  or  oigliie  apoa  tke>  ttnw  of  aay 
itabK  and  tint  It  ato  f«Mddan 
HMt  atuA  engflaeer  s  ^■iattor  ikooU  na 
kla  aiglne-  cv  tate  tarn  mm  wtaOm  tB> 
'OChear*  «r  Itami  any  paint  upcm  the  Una  t* 
awillii  g  point  upcM  the  liw,  vlttoBt  pBnd» 
aim  OB  ordv  flmm  mi  afflcar  oC  aaM  «oa»- 
vanr.  eallU.  &  tain  dhiwlilwa.'  Wmt  aali 
cdHrtnt  waa  uaiMii  fey  tta  ncgllgMeii.  cm- 
taBanoBi  Mtf  tai^ilf  m  «C  aaM  WBtncwa 
■of  aal*  iDcouottim  No.  dSi  and  bj-  Mr  aald 
4tBaigBtftaad  iinatiidhiii  mtlaM  nlea-aal 
CTffifdnm  at  dafliwlirt;  aald.  daftnd- 

ant  not  taantas  aaft  ^^iilag  a.  cootiwlar 
Jill  BiiidniiMlliwllii  m~  TkaMfeoAnt 
demurred  to  thla  declarattOr  oMaa  li 
his  brief  tiiat  there  Is  not  only  no  all^ation 
of  negUgmce  on  the  part  of  defendant,  but 
an  afflrmatlTo  allegation  that  th&  act  cans- 
tng  tha.  Inincic  complalaed  (tf  waa  tlM  aefc  9t 
Uie  aigheer  aloD^  whlA  fhe  defendant 
«(HiId  nof  poatf  b^  prevent*  and  which  it  had 
taken  enry  poesfMe  precanllon  to  prorlda 
^ahat;  and  K  la  ncged  ttiat  wblla  It  may 
be  conceded  to  be  the  genoral  rale  tha*  a 
naabar  laUabUto>a  third,  peraon  fortha  ne«- 
Hgeat  acta  or  wUIfid,  irtfacnwlpft  of  Oe 
our  vast  wlttds.  the  scope  of  his  tsst^astamiit, 
aadi  la.  dolns  Oat  whltib  la.  Ur.  ths.  maatar'B 
hUmail.,  this,  rola-  does  sot  go  tv  Ihs  astnt 
of  boldlBr  tt»-  BUBlar  naHs  when  ths  aet 
la  that  of  tte  aerrant  alone,  and  Ik.  ontalde 
of  hiB  AUK  sad  la.  la  diaobsdtasws  oC  tiw  ab- 
presa  ordeca  of  ttie  masto-,  and  la  not  done  In 
th0  master^  tnCcrcat;  and  tt  la  urged  Ifiat  the 
allegatltuia  shov  sflhmatfrdy  that  the  act 
^'*!**Hg  the  mjnry  compla&ied'  of  waa  the  act 
■«£  tba  engineer  alone^  In  dlaresaid  of  his 
dhrty,  wltbont  any  onTer  (z*  permtedon  ftom 
(he  proper  ofltev  of  the  dietendant,  and  In 
Tidatlon  of  Ita  ndea  and  t^nlatloua  in  re^ 
gard  to  the  rmmlng  ot  trains.  If  tt  Is  tme 
that  tlM  MtlnqneatUn  lata  ba  lidd  the  act 
«C  tbs  anglasar  aSuM^  aaA  not  <me'  ta-  tfte  lii>> 
tODarti  of  the  datedaaft,  baa  to  idHiiir'aoma 
purpose  ctf  the  engineer  In  dlaragsaii  oC  Ms 
dntTi  It  waa  exceedingly  onfortonate  for  the 
plalntUI  that,  tin  engliieer  sbaaSU  lam  se- 
IscMi  a  traafc  eC- Mendsan  road  «f«r  wUak 
anotfawr  BemnM  off  dWendimt  waadrWng  an 
agbie  which  propdled  the  car  In  which  ba 
waa  aeated.  We  think  It,  bowai*c9%  a  mora 
raaaonatde  nde  to  bold  that  tba  engineer  waa 
adU  In  the  line  of  hla  employment,  although 
eondostlQg  the  boalneaa  (tf  hla  maato-  In  a 
not  authotteed  by  the  ralea  of  the 
eompany.  The  case  la  too  plain  to  can  for 
extended  dlanisalon.  The  principles  In- 
nlsed  ase  staaewhat  dtacuaaed  In  the  casai 


at  amUk  T.  mbafcar,  »  Miab.  £96;  dm- 
bold  HewBoai.  46  Mich.  «2,  7  M.  W. 
n2;  BaOvay  Oo^  t.  Baydeld,  87  MMl  ZU; 
Ooddard  t.  KaOsDad  Co.,  07  Mei  318.  8e^ 
als^  3  Roe.  R.  lU  280.  As  the  qaeatlan 
OM  wW<*  might  have  boea.  talsed  opoK  tko 
trialr  and  as  oobbsbI  on  balb  aidea-  ban  pn> 
aoatad  m  fnU  Weftt  WB  taaire  ttaooBfat  best  ti 
pass  Iba.-  Mslta.  er  tte  aaaa.-  M  la 
tfiupau  to  aay,  howem^  War  flw  afden  mp- 
paalad  fcam  to  ask  rmmmtMa,  sad  wndd 
■0^  vnder  otter  condtttMia  <  sliln  iid 
vatU  It  had  besa  faDnred  W  •  AM  fmBig- 
mmxt  oaie  osdiB  -wm  ba-  a&sae^  with 


tBXW  V.  PfftriTKB  et  az. 

(Kiprane'  CcnrC  of  MSeliisan.    IS'sc  2%  1B98L) 

Jtnmoar  or  thx  PkjuiE— PftuosDHEK— Actiok  oa 
WtoTjr  OtnncimmeT  ow  DaoL<Krrmr— Dvbokif- 
ODR  or  RaiBBi  i.nwitiii  o*  MjoBMr  Womm 

1.  WlMrer  the  retam  of  ai  tasMoa  to  aa  ■» 
tloa  tadad  kafoas.  Uo  ihem  that  bothMtitlH 
asked'  an  a2|oiniinieat,— defradont  for  30  daji, 
aad  pMntfS  for  8  Anys,— defendant;  aa  eerUora- 
Ti,.  eaaavfc  aai^sin  of  bb  a^tanaieat  for  T 
days  oa  the  vauad  ttat  lt  waa  ngaa  tta  lat- 
tice's own  motfta*.  and  wi^oot  fiha  conaaat  of 
the  partfea: 

2.  Where  di»  roton-  of  »  Jasttee  tv  an  ae- 
tlai>  triad  he£M»  Um,  cm  a  praarimir  note  ma- 
aeutedi  a.  haahand  and  inS^  ahowa  that  th* 
coMtJeratlon  foe  the  note  pasaed  to  the  niSt, 
defcodhotai  on-  eortlonut,  cnnot  eoiaptaln  of  a 
Jad^oat  aaaiaM  fb»  ^dth  en  the  mvamA  -Omt 
Bba  icdnad  la  tb«  ninaiiaiied  the  anH  WBaBlj 
as  soretf  for  the  hoBband. 

S:  Under  How.  Ann.  St  f  QBTlk  proTldlng 
tbat  la  aottaiKM  proniaury  aetealt  sfaBO  be 

auttdMit.  hu  aar  dfiiliuaH       to  MsBoae  au 

pwriion  named  in.  saw  iintr  ha  the  ttt~t  v>^*fflif 
aa  are  uaed  in  said  note,  a  dedaratioa,.  in  an 
aetfoD  oa  a  note  by  the  payee  thereof,  dealgna& 
lag  aoA  pa^  w  tb»  aatne  tBltftUa  aa  ware 
need  la  ti»aote,,iBaaMent. 

Bkrar  ID  dretdt  einirt^  HwiKffif  eraatyj 

A^lOB  by  Ot  V.  Bfaaw  agghist  fnurias  and 
Mary  Mirttoei  bmBand  an^  wtldv  a  pnun- 
lasny  BOdo.  "Ftoss  tc  judgment  of  fbv  drcnlt 
siQvt  msrrivg  a  JWigiBeBt  of  a'  Jnsttea  for 
ptaitalUfi  pMatBF  twings  ema*.  Die  versed. 

UeLrlUa  Stone,,  toe  Bppplhmt  B.  F.  Dower 
sad  Slianlt  DBmoa,  Aar  aBpellass. 

MflBBiASH,  L  HabdM  aseovarat  Mf> 
Bort  In.  tmUott.  cant  a^dtast  OtaiSss  and 
Haey  Bbrttno»  batfkaad  and  latfe^  npa*  a 
pBandw)}  nsfla-m^v  bjr  buttt  Deflradanta 
sMDnd  saM'  Jadgaaat  tnCot  the  eteUt  oaart 
by'  cactmavl,  whoa  tba  Jodgmnt  was  set 
aaUe,  and  plaintiff  appeals.  The  adldaTlt 
far  the  writ  allegea  the  ftdlowing  groanda  of 
«Tor:  (2)  That  the  Jnatlce  bad  adjourned  tbe 
cause  tor  mora  than  alz  days,  and  tborehy 
lost  Jnrladtetloa;  (2)>  that  the  justice  erred 
In  giving  Judgment  agalnat  the  wlt^  who 
Joined  in  the  eaacutton  as  aarety  merdy;  ^ 
that  **0.  F.  Bhaw"  was  not  a  tagaLpenaon,  In 
Qoatemtlatioo  oC  laar. 
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As  to  the  flrat  anlenmeiit,  It  appeartd  hf 
the  letarn  of  the  Justice  tliat  botb  parties 
uked  on  adjoontment  of  tbe  cause;  defend- 
ant! asking  for  30  days,  and  plaintiff  for  8 
days.  Tbe  Justice  adjoomed  tba  csuse  tot  7 
dirs.  A  party  to  a  cauae,  who  has  himself 
mjucated  an  adjoumment  for  30  days,  can- 
■ot  be  heard  to  say  that  an  adjournment 
for  a  leas  number  of  days  was  upon  tbe  Jus- 
lice's  own  motion,  and  without  the  consent 
of  tbe  parties.  Fattetaon  t.  McBea.  29  MidL 
25& 

As  to  the  second  aaalsument,  tbe  return  of 
tbe  Justice  shows  thnt  the  ocaialderation  for 
the  note  In  qoestion  passed  to  Mary  Fortlnev 

As  to  the  tlilrd  asslgnmrat,  the  statute 
<How.  Ann.  8L  |  6871)  expressly  provides 
that  In  actions  on  nvomlflsary  notes  It  shall 
be  sufficient,  in  any  process  or  dedaraUcm, 
to  designate  any  pmon  named  in  aald  note 
tnj  the  same  initial  letter  or  letters,  or  con- 
traction of  the  Obrlstian  name,  as  la  used  In 
■aid  note,  Instead  aC  stating  aoch  Christian 
same  In  fall.  The  Judgment  of  the  <^rcalt 
court  will  be  rerened.  and  Jndgment  entered 
bm  for  plaintiff,  with  costo  nt  all  tbe  oovrts 
to  tfalntiff.  Tk»  other  Jnsttees  onumnred. 


BBWWMr-HERZOG'  SDPPLT  00.  T.  ION- 

NB60TA  BRICK  CO. 
ffvnne  Oonrt  of  Mlaneeota.    Dee.  21,  1893.) 

BaSACa  OP  CO^KACT— Damaoeb. 

L  ^e  idafattW  was  a  Jobber  In  bnying  and 
adinif  brick  at  Bt  Paul  and  Minneapolis,  and 
bargained  with  defendant,  a  manofactarer  of 
bdek  at  'Wbeeler,  Wis.,  for  Its  entire  output 
af  brick,  to  be  delivered  on  board  cara  at  the 
place  of  manufacture  for  a  certain  price  named, 
jrbb  apecified  frelcbt  cbaives  to  St.  Paul  and 
Wnneapolla  added,  with  a  view  on  tbe  part 
of  Dlafntlff  of  reselling  aaid  brick  to  bnlldera 
and  contractors  at  a  profit  The  defendant 
vas  unable  to  fulfill  tbe  eonditiona  of  the 
coatract,  and  tbe  plaintitt  brought  suit  to  re- 
epTer  damagea  for  the  breach  of  tbe  contract. 
Bt  Panl  and  Minneapolis  were  tbe  market 
«hccs  for  the  kind  of  brick  mentioned  to  the 
eontract  ileU,  that  tbe  meaaure  of  dam- 
acea  was  not  the  differoice  betweeb  tbe  con- 
tract price  of  tbe  brick  and  tbe  price  which 
dM  riaintlS,  as  jobber,  could  sell  tbem  for  to 
balldns  and  contractors  at  tbe  placea  named, 
but  tbe  difference  between  the  contract  price 
of  the  brick  fnmlahed  in  tbe  qnantlties  and 
at  the  perioda  mentioned  In  the  contract,  and 
tba  market  rabie  of  the  brick  at  those  placea, 
which  It  would  have  to  par,  as  jobber,  for 
brick  of  a  almllar  kind,  and  in  the  quantities 
which  and  at  tbe  periods  when  it  waa  entitled  to 
neeiTe  them  nnder  Its  eontract 

2.  Add,  siso.  tiiat  it  Qonld  not  rsoorer 
waagea  tar  auch  breach  of  contract  In  one 
nmp  aum,  but  only  such  damagea  as  accrued 
at  the  different  times  of  defendant's  default 
la  not  furaiablng  brick  of  the  kind,  and  In 
ma  qnantlties,  which  It  was  alao  eutitied  to 
receive  under  the  terms  of  tbe  contract 

8.  It  appearing  In  tbla  case  that  the  plain- 
tiff, at  all  times  during  tbe  existence  of  the 
contract,  bad  tbe  right  and  power  to  procure 
of  another  brick  company  the  kind  and  qual- 
ity of  brick  called  for  by  the  contract  In  ques- 
WB,  at  aneb  times  aa  It  needed  them,  at  St 
rasl  and  IClnneapolia,  hOd,  that  tbe  mea.*ure 
«  damages  was  the  differuwe  between  tbe 
T.57N.w.no.2— 9 


coatract  imiee  of  llis  briik  and  fk»  ^lea  wUA 
plaintifiF,  as  a  Jobber,  neoeaaarUy  ndd  audi 
other  company  for  audi  brtdc  at  the  j^laces 

abore  named. 
(Byllabua  by  the  Court) 

Appeal  from  district  ooort,  Hennepin  coun- 
ty; Otis,  J^udge. 

Action  by  the  Hewson-Herzog  Supply  Com- 
pany against  the  Minnesota  Brick  Company 
for  breach  of  contract  There  was  a  Tmllct 
for  plaintiff,  and  from  an  ordor  granting  a 
new  trial  It  appeals.  Affirmed. 

Fletcher,  Boi^wood  &  Dawson,  for  appel- 
lant.   Yonng  ft  Ugbtner,  tot  respmdoit 


BUCK.  J.  TUs  action  was  tonigtat  to  re- 
COTW  damages  on  aocoont  of  defendants 
fallive  to  mannfactore  and  dellrer  brick  to 
the  platntUf  accfwdlng  to  tbe  conditions  of  a 
written  contract  made  between  the  parties, 
and  dated  AprU  1,  1880.  Upon  the  trial  the 
court  below  dbrected  the  Jury  to  And  a  ver- 
dict in  fSTOT  of  tbe  plaintlfl  for  the  sum  of 
(20,415.  Subseqaently,  on  defendant's  mo- 
tion, tbe  oonrt  granted  a  new  trial,  upon  the 
ground  that  the  evidence  as  to  damages 
was  insufficient,  and  from  this  ordw  the 
plaintiff  appeals. 

Tbe  eontract  proTldea  that  the  defendant 
shall  manufacture  and  sell  to  the  plaintiff, 
during  the  season  of  1890,  all  tbe  prcased 
brick  to  be  made  by  the  defoidant  at  Ito 
yards  at  Wbeelor,  Dioin  county.  Wis.,  and 
to  bum,  and  have  ready  tor  shipment  dtv- 
ing  the  season  oommendng  on  or  before  June 
9^  189(K  good  merchantable  pressed  Mdc, 
equal  In  all  respects  to  the  best  stock  brick 
of  the  St  Lonls  HydranUc  Press  Brick  Com- 
pany, of  St  Louis.  Mo„  In  weight,  finish, 
and  trueness,  and  of  color  equal  to  the  sam- 
ples, to  the  number  of  not  less  than  8,000,000, 
and  as  many  more  as  defendant  could  make, 
up  to  the  number  of  6,000,000,  and  to  ship 
In  accordance  with  instructions  of  the  snp- 
ply  company,  and  furnish  daily  reports  of 
bricks  made,  and  shipped,  and  on  bond. 
Tbe  plaintlfl  was  to  sell  and  dispose  of  said 
brick  In  any  market  It  deemed  best,  and  to 
pay  defendant  |t3.D0  per  thousand  for  such 
brick  on  board  cars  at  defendant's  yards 
at  Wheeler,  Wis.,  up<»i  the  bssis  of  ¥2.60  per 
thousand  tat  freight  to  St  Panl  or  Min- 
neapc^s,  and.  If  the  freight  was  greats  than 
this  amount,  tbe  difference  should  be  deduct- 
ed from  the  f  13.50  per  thousand  for  the 
Iwick.  Tbe  paymento  were  to  be  made 
monthly  in  cash  on  all  tnick  sold  and  de- 
livered during  the  cu|rrac*  montbt  and  plain* 
tiff  was  to  s^  tot  Immediate  d^rwy  the 
brick  so  manufactured  as  soon  as  they  wm 
made  and  ready  for  shipm^tt  and  to  scOl 
on  or  before  January  1»  tBOl,  not  less  than 
3,000,000  pressed  brick,  and  as  many  more 
as  possible,  up  to  the  total  amount  of  the 
output  of  defendant  The  defendant  made 
various  attempte  to  manufacture  the  tolck 
mentioned  In  the  contract,  but  did  not  buc 
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cced,  and  It  was  unable  to  fnrnioh  tbe  plain- 
tiff wltb  tbe  amount  of  brick  reanired  I17 
the  teanuB  of  the  contract,  only  a  few  ttum- 
sand  Mng  fumlaluBa.  By  reaaon  of  tbla  fait 
iiw,  the  plaintiff  alleged  that  It  was  dam- 
aged In  the  sum  of  927,000.  In  Its  memoran- 
dum attached  to  the  order  granting  a  new 
trial,  the  court  below  states  as  the  ground 
for  10  doing  that  the  erldenoe  aa  to  damages 
was  insufficient  to  tupport  the  recdlct  TMa 
rlew  of  the  case  Is  folly  warranted  the 
reocvd.  and  we  cannot  see  bow  the  court 
could  propyl/  bare  done  otharwlsa 

There  wwe  sereral  erroneous  rulings  of 
the  court  below  tn  tbe  admlssi<m  and  ex- 
clusion of  evidence,  which  finally  led  np  to 
the  order  directing  the  Jury  to  find  a  ver- 
dict &»  platntlfl,  whereby  his  rigbum  were 
greatly  prejudiced.  It  appears  that  tbe  de- 
fendant was  a  mannfactnrer  of  brlA,  and 
the  plalntUf  a  Jobber,  middleman,  or  wb(de- 
sale  dealer,  bargaining  for  tbe  entire  out- 
put of  the  defendant's  yards,  with  tbm  view 
of  reselUng  the  Wx^  at  a  i^K^t  To  mare 
fully  UDderstand  the  situation  of  the  case, 
we  state  tiiat  It  appears  from  the  evldmce 
that  tbe  olScera  or  agaita  of  the  respective 
parttes,  at  the  time  of  tbe  making  of  tiie 
contract,  bad  their  offices  In  the  same  room 
In  a  bnilding  in  the  dty  of  Bt  Paul,  and 
so  continued  until  some  time  in  the  month 
of  November,  1891,  and  that  plalntUf  had 
the  exduslye  agency  or  contract  with  the 
St  Louis  Hydraulic  Press  Brick  Company 
for  some  time  prior  to  the  date  of  the  con- 
tract between  these  parties,  and  during  the 
entire  period  oova«d  by  tbe  contract,  and 
for  a  long  time  thereoftor,  imdo-  which  It 
was  enabled  to  purchase,  and  did  purchase, 
bride  ot  the  cbmeter  tn  sidt  at  the  ^ce  ot 
916  par  thousand  at  St  Loois,  the  freight 
ttaerem  trnm  St  Louis  to  St  Paul  and  Ifln- 
neapolla  up  to  September  1, 1800,  bdng  95.S1, 
making  the  cost  price  in  those  places  |21.S1, 
nnd  from  tbat  date  to  January  1, 1881,  96.03, 
maUng  the  cost  price  at  same  places  922.08. 
The  St  Louis  Brick  Company  was  a  large 
manufacturer  of  this  kind  of  brl<^,  and  was 
always  able*  ready,  and  willing  to  All,  and 
did  fill,  all  snch  orders  for  this  kind  of  brick 
fbr  tbe  plaintiff  aa  it  desired,  and  ^Ich 
brick  pfaLtntlff  was  at  liberty  to  sell  at  St 
Paul,  Mtaineapolis.  and  In  tbe  dtiea  of  Still- 
water, St  Gkmd.  and  smaller  places  In  tiie 
surrounding  oountry,  except  that  it  was  not 
permitted  to  s6U  the  St  Louis  brli^  at  Du- 
lutb  or  Sqperior.  On  tbe  trial  tbe  plain- 
tiff was  permitted  to  show  by  two  witnesses, 
against  the  objections  ot  defendant,  that  the 
maiket  value  of  tiie  pressed  Inidk  of  the 
character  described  in  the  contract  was  928 
per  thousand  at  MInneaptdis,  but  on  cross- 
examination  they  testified  tbat  this  jvloe  at 
mariKt  value  was  that  which  the  Jobber  at 
afrent  charged  to  the  lrallda>,  and  not  the 
^ice  at  value  of  audi  bride  when  sold  hj 
the  manufacturer  to  a  Jobber  <»■  agent,  and 
that  as  to  audi  prices  or  values  they  bad 


no  knowledge.  Upon  this  subject  no  other 
testimony  waa  givm  by  plalntUf,  aMiou^ 
its  iHlndpid  managing  offlcora  wore  ex- 
amined as  witnesses  upou  the  trial.  A  wit- 
ness tor  the  defendant  teatUted  Ibat  there 
was  a  difference  In  tbe  market  price  or  vatne 
of  Ivlck  sold  by  tiie  manufacturer  to  tbe 
Jobber  or  agent,  and  the  i^ce  or  market 
value  ot  toAtSk  sold  hr  tiie  ]obb«  or  agmt 
to  the  builder  or  contractor,  which  evldeooe 
was  not  disputed.  The  court  below  held  tlw- 
measure  of  damages  to  be  the  dlffemee  be- 
tween the  contract  price  at  the  brick  de- 
livered in  St  Paul  cr  Uinneapdls,  tIs.  9I8 
per  tiionsand,  and  the  islce  which  the  Jobber 
or  middleman  charged  or  sold  tbe  brick  to 
the  builder  or  contractor  vis.  928  per  thou- 
sand, but  limited  the  amount  of  the  recov- 
ery to  98  per  thousand,  because  the  plalntUT 
only  demanded  that  amount  In  Its  pleadlnga 
In  cases  of  this  kind,  no  more  damages  can 
be  reoovoed  than  such  as  were  within  tbe 
contemplation  of  tbe  parties  when  the  con- 
tract was  entoed  into,  and  which  would 
likely  result  from  a  breach  thereof;  for  tbe 
familiar  rule  may  be  applied  here  "tSat  Uw 
Intention  of  tbe  parties  is  to  be  ascertained 
from  the  whole  contract,  considered  in  ctm- 
nectiott  with  the  surrounding  circumstances 
known  to  both  parties."  It  cannot  be  reason- 
ably or  legally  claimed  that  these  partlea 
ever  contemplated  that  If  tbe  defendant  was 
unable  to  porfwm  tbe  conditions  of  Its  con- 
tract; the  measure  of  damages  should  be  tbe 
difference  between  the  i«ice  of  the  brick  to 
the  plaintiff  at  St  Paul  or  BllnneapoUs*  via. 
916  per  thousand,  and  tibe  price  which  the 
plahitlff,  as  Jobber,  diarged  w  sold  tbe  l^rldc 
for  to  the  builder  or  contractor.  Such  a  rule 
or  measure  of  damages  would  compel  the 
defendant  to  pay  the  plaintiff  an  the  ex- 
pense of  carrying  aa  its  bnslneaa,  Indndlnir 
the  value  of  time  spent;  costs  ct  handUng, 
and  other  Indd^tal  expenses  attending  the 
sale  of  8,000,000  brick  at  retail,  for  a  period 
ot  nine  months  at  least,  the  time  covered 
by  the  contract  Tbe  result  wotdd  also  be 
that  the  plaintiff  would  receive  a  greater  sum 
as  damagea  by  reaaon  of  tbe  daCokdant'a 
defiiult  than  it  could  obtain  as  proflts  If  th» 
defendant  had  perfbrmed  all  the  conditioDa 
of  Its  contract  with  plaintiff.  This  is  not 
the  compensation  as  damages  which  tbe  law 
permits  1^  reason  ot  tbe  Ineadi  of  a  em- 
tract  The  rule  stated  as  law  In  Si^wland 
on  Damages  (v<dume  1,  p.  17)  la  ibis:  "Tbla 
unlvwaal  and  cardinal  prindple  la  that  tbe 
parson  Injured  ^aU  recdve  a  compensatton 
commensurate  with  his  loss  or  Injury,  and 
no  more;  and  It  is  a  right  of  the  person 
who  Is  bound  to  pay  this  compensation  not 
to  be  compelled  to  pay  more,  except  costs.** 
Plaintiff  was  not  entitled  to  recover,  as  dam- 
ages,  any  greater  sum  than  the  dlfferaice 
between  the  contract  i^ce  of  tbe  brick  at 
St  Paul  and  Minneapolis,  via.  9I6  per  thou- 
sand, In  the  quantltlea  and  at  the  perloda 
menttooed  in  the  contract,  and  tbe  market 
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value  at  thtm  jflmatt  which  tt  would  have  | 
to  pa7  as  Jobbers  or  middlemen  for  brick  of  | 
a  similar  kind*  and  In  the  qoantltles  which 
It  waa  entitled  to  receive  tmAet  Its  contract, 
(Tower  Oo.  t.  PhlHlps,  28  WaU.  4710  and 
this  rule  of  damages  most  be  qnaUfled  aa 
to  this  case  by  another  one,  to  be  statod 
hereafter. 

The  plalntltf  was  not  Mitltled  to  recover 
the  damages.  In  one  lump  sum,  which  result- 
ed from  the  defendant's  breach  of  contract, 
for  all  of  these  brick  were  not  to  be  dellv^ed 
at  one  time,  nor  In  one  gross  or  total  quan- 
tity, but  in  dlfCerent  Quantities  and  at  dif- 
ferent periods.  The  rule  seems  to  be  pretty 
well  settled  that  where,  undo*  a  contract 
of  sale,  goods  are  to  be  d^vered  at  certain 
specified  periods  and  In  specified  quantities, 
and  as  such  period  arrives,  if  no  delivery  ot 
only  a  partial  delivery  takes  place,  the  dam- 
ages are  to  be  estimated  as  of  those  periods 
when  such  contract  ought  to  have  been  per^ 
fmned.  Wood's  Mayne,  Dam.  1 206.  And  the 
rule  is  there  further  stated  that  "If  the  de- 
fendant absolutely  repudiates  his  contract 
at  any  period  previous  to  the  final  date  spod- 
fled.  and  the  plaintiff  elects  to  treat  the 
contract  at  an  end,  yet  In  considering  the 
question  of  damages  they  will  still  be  esti- 
mated with  reference  to  the  times  at  which 
the  contract  ought  to  have  been  performed." 
If  this  were  not  the  role,  then  might  be 
great  Injury  and  li^uBtice  done  to  a  party 
where  the  periods  of  performance  extended 
through  a  great  many  years,  and  the  market 
prices  or  values  might  vary  during  the  dif- 
ferent peiiodB  of  performance  o£  the  con- 
tract 

We  are  also  of  the  opiniw  that  the  court 
below  erred  In  striking  out  the  evidence  In 
regard  to  the  conditions  existing  between  the 
irialntlff  and  the  St  Louis  Brick  Company. 
That  there  was  a  toeach  of  the  contract  be- 
tween these  parties  on  the  part  of  the  defend- 
ant was  well  establlBhed,  and  the  question 
to  be  determined  is  as  to  the  extent  of  the 
defendant's  liability  up<Hi  such  default. 
There  was  nether  fraud,  nor  intent  on  Its  part 
to  produce  such  default,  but,  on  the  contrary, 
it  seemed  to  make  great  effort  to  fulfill  Its 
doty  end  oUlgatlons  to  the  plaintiff  in  this 
respect  In  such  case  It  was  the  duty  ot  the 
plaintiff  to  render  the  injury  or  damages  as 
light  as  possible.  It  could  not  by  its  negli- 
gence ac  by  its  want  of  reasonable  exertion, 
imnecessarily  enhance  the  amount  of  damages 
to  which  the  defendant  would  be  liable  by 
reascm  of  its  breach  of  the  contract  When 
a  party  is  Injured  by  nonperformance  of  a 
contract  especially  of  the  kind  existing  be- 
tweot  these  parties,  the  other  party.  If  he  has 
It  in  bis  power,, is  bound  to  lessen  the  dam- 
ages if  he  can  do  so  by  reasonable  exerticms, 
■ttd.  If  he  is  necessarily  ccmipelled  to  per- 
form more  labor  or  pat  to  greater  expense, 
these  are  matterB  which  are  properly  chargea- 
ble against  the  party  In  default;  and.  If  a 
yorty  who  Is  entitled  to  ttie  benefits  of  a  con- 


tract  recdves  notice  from  the  other  party 
that  he  cannot  perf(»-m  Its  ocmdltlonB,  then  It 
IsHhe  duty  of  such  party  to  save  the  party  In 
default  as  far  as  It  Is  In  his  poww  to  do  so, 
all  further  damages,  though  the  performance 
of  this  duty  may  call  tor  affirmative  action, 
d  Snth.  Dam.  pp.  149-151;)  and,  vrhere  aU 
the  facts  and  smroundlng  drcumstances  are 
sufflclmt  to  fully  satisfy  the  party  not  In  de- 
fault that  the  other  party  cannot  and  will  not 
perform  the  condttlMis  of  the  contract  be- 
tween them,  he  should  also  use  reasonable 
exertions  to  save  the  party  in  default  from 
fnrth»  damages.  It  appears  in  this  case 
tliat  the  plaintiff,  at  all  times  during  the  ex- 
istence of  this  contract,  had  It  In  Its  power 
to  procure  brick  of  the  St  Louis  Brick  0<Hn- 
pany,  of  the  kind  and  quantity  called  for  by 
this  contract  at  St.  Paul  or  MinneapollB, 
with  flight  charges  added,  making  the  ad- 
ditional expense  about  $6  per  thousand.  The 
quantities  and  kind  of  bride  required  or 
needed  could  always  be  obtained  by  the 
plaintiff  without  delay  or  trouble.  It  had  an 
extensive  territory  In  which  to  sell  its  St. 
Louis  brick,  and  It  does  not  appear  that  any 
of  its  customers  evor  complained  of  the 
price,  or  that  they  were  not  supplied  in  the 
quantity,  and  of  the  kind,  and  at  the  times 
needed  by  them.  The  only  difference  to  the 
plaintiff  was  the  cost  price  of  the  brick  at 
St  Paul  and  MioneapoIU.  The  measure  of 
damages,  then,  whldi  plaintiff  was  entitled 
to  recover,  If  upon  the  whole  case  It  proved 
its  cause  at  action,  was  the  difference  be- 
tween the  cost  price  of  the  defendant's  tn-Ick, 
as  shown  by  the  contract,  and  the  St  Louis 
ioAck.  ddlvered  In  St  Paul  and  Minneapolis, 
and  which  plaintiff  had  to  pay  for  as  Jobba. 
This  rule  is,  of  coarse,  applied  to  this  case 
upon  the  evidence  found  in  the  record,  and 
should  not  be  rendered  Inapplicable  by  rea- 
son of  the  fact  that  the  plaintiff  was  author- 
ized to  sell  the  defendant's  brick  in  the  dties 
of  Dnlnth  and  Superlw,  some  ICO  miles 
distant  from  St  Paul  and  Mlnneajwlis,  but 
wns  prohibited  from  s^lng  the  St  Louis 
brick  In  those  places.  But  the  above  measure 
of  damages  should  be  modified  or  qualified 
as  to  the  amount  of  brick  needed  or  required 
to  supply  the  demands  of  its  customers  at 
Duluth  and  Supwior,  and  npon  another  ^1 
it  should  be  permitted  to  show.  If  It  can  do 
so,  the  amount  of  damage  It  sustained  by 
reason  of  the  defendant's  de&iUt  in  not  fur- 
nishing It  with  the  quantity  of  brick  needed 
to  supply  such  customers  at  those  places 
Juring  the  existence  of  the  contract  The 
plaintiff  had  no  right  however,  to  demand 
of  the  defmdant  that  the  brick  so  to  t>e 
manufactured  should  be  delivered  to  It  at 
Duluth  or  Superior,  but  only  on  the  cars  at 
Wheeler,  Wis.  It  a[^>ear8  that  St  Paul  and 
Minneapolis  were  the  market  places,  nearest 
to  Wheeler,  toe  such  kind  of  brick.  It  may 
be  difficult  to  establish  a  Just  measore  of 
damages  as  between  these  pailles  In  this 
case,  In  view  of  the  complicated  condltloBs 
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olfltbig  as  to  the  Dnlutli  and  Bnperlcr  terri- 
tory; but  we  think  that  the  meamre  of  dam- 
ages, as  applied  to  that  terrltcHT.  'Bhoidd  be 
the  difference  between  the  contract  price  of 
the  Mdc  at  Wheder.  Wis.,  vis.  $13.50  pee 
tboosand,  with  the  cost  of  fireli^t  to  ^oee 
places  or  tcrrltwy  added,  and  the  price 
whldi  plaintiff  ooold  as  a  jobber  at  middle 
man  procure  tolck  fw,  at  the  lowest  maifeet 
vnloe,  or  fw  a  less  price  if  reasonably  possl- 
Ue,  of  a  similar  kind,  and  In  soffldent  quan- 
tities, and  at  the  times  mentioned  In  the  con- 
tract, to  the  amoont  or  quantity  whldi  It 
could  sell  or  needed  at  those  places.  We 
constme  the  omtract  In  question  as  one  <tf 
sale^  and  not  one  of  agency.  The  order 
granting  a  new  trial  Is  afiOrmed. 


LANB  T.  HOLMBB. 
{Supreme  Oeart  of  Mlnneaota.  Not.  29,  189&) 

SCOBTOAOS   FORBOLOflDRB  —  BaVB  VOB  ExOBSSITB 

Amoont— Acnox  roB  Bxosw  bt  M<«TeAeoB— 
EqniTT — Rbkt. 

1.  While  It  li  a  general  role  that  for  a 
mistake  of  law,  pore  and  simple,  there  la  no 
remedj  or  relief,  jret  wliere  the  sarroandin? 
etrcamstancea  are  ot  inch  a  nature  that  the  aa- 
TfiTM  party  Im  leekiny  to  avaii  himaelf  of  the  op- 
pMtnoitlea  afforded  by  the  mistake,  and  at- 
temptiag  to  enforce  an  nnconscionable  advan- 
tage wittiont  consideration,  and  the  other  partr 
is  not  biamable,  equitable  relief  can  In  suon 
case  be  afforded  to  the  party  lo  mistaken  if 
the  other  party  la  not  thereby  Injured,  and  such 
mistake  need  not  be  mutnid. 

2.  Where  there  is  a  mistake  9t  ftwt  or  a 
mistahe  of  law  and  fact  combined,  eqaltaUe 
relief  can  be  granted,  especially  if  such  relief 
does  not  result  in  injury  to  the  opposite  party. 

8.  Where,  by  reason  (tf  a  mistake  in  the 
compntaUon  of  interest  on  a  note  secured  bif  a 
mortgage,  there  la  claimed  to  be  due  in  the 
notice  of  foreclosure  sale  a  larger  sum  than  Is 
legally  due,  and  the  premises  are  bid  In  by 
the  mortgagee  for  the  sum  so  claimed,  but  In 
good  faith.  belieTlng  that  he  la  only  bidding 
for  the  sum  actually  due,  and  the  mortgagor  u 
attHnpting  to  recover  by  action  against  the 
mortgagee,  aa  surplus,  the  exceaaive  Interest  so 
computed  and  Included  In  the  aum  bid,  and  tbe 
premlsea  are  of  less  value  than  the  aum  actual- 
□r  and  legally  due,  the  mortgagee  may  be  af- 
nrded  equitable  relief,  and  a  resale  ordered. 

4.  In  anch  case  the  value  of  the  use  of 
the  mortgaged  premiaea  after  the  first  forecio- 
aure  and  the  expiration  of  tbe  time  for  re- 
demption hy  tiie  mortgagee  in  actual  poaaeasion 
with  the  actual  oe  Implied  assent  of  the  mort- 
gagor, need  not  be  toidered  to  the  mortgagor 
beiore  such  resale,  for,  bdng  a  mortgagee  so  in 
possession  after  the  condiuona  broken,  he  Is 
rightfully  there,  and  the  mortgagor  could  not 
recover  possessloa  without  satisfymg  the  nuvt- 
gage^ 

(Srllabus  by  the  Court) 

Appesl  from  district  court,  C&aj  countr; 
SeaileB,  Judge. 

Actl(m  by  Mary  Otde  Lane  against  Jolm  W. 
Holmes  to  recover  an  amount  for  which 
■ufftgaged  premises  wen  sold,  alleged  to  be 
ki  excess  ct  the  amoont  actually  due.  Thwe 
was  judgment  for  defendant,  and  plaintiff 
appeals.  Modified. 

W.  B.  I>0(fglas,ft)r  m>peUant  J.  B.  Greoie, 
for  laspondent 


BtTOK,  7.  The  plalatUT  and  iMr  bn4»Bd 
esecated  to  tbe  defendant  a  promissory  note 
as  follows:  "$3.000.oa  Mooriiead,  July 
10,  1885.  Eire  yean  after  date  I  prootise 
to  pay  to  the  order  of  J<An  W.  Kdmes  flixee 
thonssnd  dt^lars,  at  EUton  Bank,  New  Tott, 
TOltte  reodved,  with  Interest  befbre  and  aft- 
er maturity  at  the  rate  of  per  cent 

per  annum  nntn  poJd.  Alpbens  F.  lAne. 
Mary  Oole  Lane."  At  the  same  time  they 
executed  a  mwtgage  <m  the  northeast  quar- 
ter  of  section  82,  In  towmditp  189  north  d 
range  48,  In  (Say  county.  In  tlds  state,  to 
secure  the  payment  of  said  note,  which  mort- 
gage cmt^ns  this  danse:  "Provided,  nev- 
ertheless, tbat  If  said  BCary  Cole  I^ne  and 
Alpbens  F.  Lane,  parties  of  the  first  part, 
their  helra,  shall  well  and  truly  pay  or 
cause  to  be  paid  to  the  party  of  the  second 
part,  his  heirs,  the  sum  of  three  thooaand 
dollars  and  Interest,  according  to  the  condi- 
tions ot  one  promissory  note  in  the  amount 
of  98,000,  made,  executed,  and  delivered  by 
said  Mary  Oole  Lane  and  Alphens  F.  Lane 
to  aald  John  W.  Hc^es,  dne  five  years  aft- 
er date,  whldi  said  note  Is  without  interest 
bearing  even  date  h««wl1lL"  There  being 
default  in  the  payment  of  the  note,  or  any 
part  ttiereof,  the  defendant,  residing  In  the 
state  of  New  Yoik,  sent  tbe  note  and  mort- 
gage to  an  attorney  of  Moorhead,  Minn., 
with  Instructions  to  foreclose  the  mortgage, 
but  without  InstructlonB  as  to  tbe  amotmt 
dne.  The  attorney  foreclosed  tbe  mortgage, 
and  In  the  notice  of  such  foredosure  pro- 
ceedings it  was  dalmed  that  there  was  due 
upon  a^d  note  and  mortgage  the  snm  of 
^,102,  which  amount  was  arrived  at  l>y  com- 
puting Interest  upon  tiie  note  at  the  rate  of 
T  per  cent  per  annum  from  the  date  thereof 
to  the  date  of  the  notice  of  foreclosure  sale; 
and  the  said  premises  were  bid  off,  Decem- 
ber 16,  1880,  for  that  snm,  with  expense  of 
foreclosure  added*  amounting  to  94.222.34. 
The  premises  were  bid  in  by  the  defendant's 
attorney  for  and  in  the  name  of  defendant  in 
good  faith,  and  without  any  design  on  the 
part  of  tiie  deCradant  or  his  said  attorney 
to  defraud  or  Injure  plaintiff,  or  prejudice 
her  Interests  or  ri^ts  In  the  premises,  as 
the  said  pPMnises  at  the  time  of  snch  fore- 
doflure  sale  were  not  of  greater  value  than 
92,500,  and  never  were,  at  any  time  between 
the  time  of  such  sale  and  the  time  of  tht* 
commencement  of  this  action,  of  greater 
value  than  93,000.  The  defendant  did  not 
know  tmtll  after  such  foreclosure  sole  that 
snch  Interest  had  been  Included  in  the 
amount  for  which  said  premises  were  so 
bid  In  for  him  by  his  attorney,  as  It  was  the 
purpose  and  Intent  of  the  defendant  by  sudi 
foreclosure  to  extinguish  the  indebtedness  of 
the  plaintiff  and  her  husband  to  him  tmder 
said  note  and  mortgage;  and  that  the  only 
instructions  he  gave  to  his  said  attorney  In 
the  fOredOBure  proceedings  were  that  the 
premises  should  be  bid  In  for  the  defend- 
ant tor  the  full  amoont  due^  Tegordleoi  ot 
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tfaa  TmlDe  of  tbe  nuHrtsnced  pamlBW,  it  not 
being  the  Intention  of  tba  defendant  at  tbe 
ttme  of  the  ezecntlou  of  tbe  mortgage  to 
duuge  intereat  upon  the  tndebtedncM  tbwe- 
by  aeeured.  aw  the  mOastandlng  ot  the 
l^intlff  that  Intereet  ahonkl  be  cSaugBd 
tbereopon.  lliere  van  no  redemption  from 
•otih  toredoBore  aale,  and  tbe  plaintiff  did 
not  bare  actual  notice  of  the  sale  or  the 
•numnt  Ud  nnta  alx  montbn  anbeeqnont  to 
the  ttme  ot  awdi  aale,  althontfi  her  tffoOisr 
was  her  tenant,  and  cnUlvattng  the  premlaee 
during  tbe  foredonue  proceedbsgi^  and 
boarded  near  aaid  farm,  and  tipon  whom  doe 
notice  of  foredosme  proceedlngB  were  aerrea 
aa  the  partjr  nctnaOy  In  poioaeton,  as  ze- 
i^lred  1^  law.  mie  plaintiff  never  objected 
to  the  sale  oa.  aocoont  of  flu  amount  claimed 
In  tbe  notice  of  sale  being  In  excees  of  the 
amount  legaUj  doe  upon  the  mortgage  debt, 
and  abe  baa  never  tendered  to  piahitlff  any 
amount  upon  said  mortgage  debt  and  the 
defiendant  did  not  at  ttie  time  of  sale,  nor 
at  any  other  time,  ever  receive  from  the 
sheriff  or  other  person  any  mooey  as  the 
,  proceeds  of  aaid  lale.  Tbia  action  was  com- 
menced In  Hu  month  of  Norembei;  18^  to 
leeorer  the  som  of  $1,033.8(^  bebig  Intereat 
s»  added  to  the  principal  of  aaid  note,  and 
dataned  to  be  the  snrptais  over  snd  aboro 
the  amoDDt  utnaUy  doe  on  said  note  and 
mortgage  at  the  time  of  audi  foredosnre 
ssle.  On  tiw  trial  In  tiie  eotirt  bSlow  the  de- 
fendant In  open  court  tendered  to  the  iribtin- 
tlff  a  deed  of  conreyance  to  the  idalntlff  of 
the  premises  described  in  said  mortgage  npom 
die  payment  to  this  defendant  of  the  sum 
of  $3,000,  TriOumt  interest  or  costs  of  said 
fOcedosore  suit,  which  tender  was  refused 
by  fhs  said  plaintiff.  Briefly,  the  esse  Is 
ttils:  malntttt  or  her  htisbami,  on  July  1<K 
1JB8S,  or  betan  Qiat  time,  recdved  of  de- 
fendant  $8,000,  which  som  was  to  be  wtth- 
out  interest,  ai  they  claim,  and  payable  in 
five  years,  secured  by  b  mortgage  on  her 
land,  worth  at  tiie  time  of  the  foreclosure 
sale,  December  6.  1800,  not  exceeding  the 
sum  d  IS^SOQb  and  at  no  time  since  of  great- 
er Tshie  tiwn  18,000;  and  they  now  assert 
thdr  legal  right  to  pay  and  aatiafy  the  note 
and  mortgage  with  accrued  Interest  from  the 
mfttnrity  of  the  note.  Inly  10;  1800;  with  tbe 
mortgaged  proper^  of  less  value  than  the 
amount  legally  doe  on  the  nunlgage,  and 
then,  in  addition  to  this,  to  recover  a  Judg- 
ment againat  the  defendant  of  $1^062.80^  an 
alleged  sorplns  on  the  foredosore  aalc^  and 
whldh  accrued.  If  at  all,  an  error  w  mis- 
tske  on  the  put  at  defendant's  attorney  in 
tiie  computatloo  of  ttie  Interest  on  tbe  note 
snd  mortgage.  If  this  sctlon  Is  sustained, 
the  plaintiff  will  recover  a  JndgmmLt  fcnr 
032^80,  for  wbldi  She  never  paid  any  con- 
sldMBtlm  whatever.  We  have  no  hesita- 
tion In  saying  that  such  a  dalm  Is  unoon- 
sdoosble,  and  it  would  be  a  reproach  to  our 
Jnrls^vdence  if  tbe  defSndant  csnnot  be  af- 
forded reilet 


In  view  of  the  admission  of  the  parties  as 
to  tbe  sgreraiHit  not  to  pay  Intraest  on  the 
$3,000,  we  are  not  necessarily  called  upon 
to  dedde  whether  the  note  drew  legal  inter- 
est; but  when  wo  examine  tiie  mMtgage^ 
and  find  therein  a  clause  wbecdn  It  Is  stated 
that  it  Is  givoi  to  secure  this  note  ot  $3,000 
and  interest,  and  then  alao  stating  that  the 
mvtgage  is  i^ven  to  secure  the  same  note 
without  interest,  we  are  not  surprised  that 
the  attorney  construed  the  note  as  drawing 
latenst  In  the  case  of  Hoopes  t.  GolUng- 
wood,  10  Oda  107,  19  Pac.  Rep.  000.  the 
court  assumes  that  a  note  stanUar  in  f(«m  to 
the  one  In  this  case  drew  legal  Interest  Such 
uncertainty  as  to  whether  the  note  and  mort- 
gage drew  interest  would  folly  Joatify  th» 
flndlDgs  of  the  court  below  that  the  Intereat 
so  added  was  done  In  the  utmost  good  faith 
by  the  attorney,  and  we  do  not  decide  but 
what  he  was  legally  right  hi  such  oompnta- 
tion,  BO  far  as  relates  only  to  the  Interest  on 
tbe  note.  But,  in  addition  to  this  complex 
QUBBtlmi  ftf  the  payment  of  interest  involved 
by  the  terms  of  the  note  and  mortgage,  it 
now  appears  that  at  the  time  of  the  execur 
tton  of  tbe  note  and  mortgage  the  parties 
understood  that  neither  the  note  nor  mort- 
gage should  draw  Interest  at  any  rate.  Of 
this  latter  fact  the  defoidant's  att«m^  does 
not  appear  to  have  been  notifled,  or  aware  of 
that  £act  at  the  time  he  so  computed  the  !&• 
tereet  on  tbe  note  or  at  the  time  of  the  fore- 
closure sale.  If  he  had  known  at  this  im- 
portant and  conceded  fact,  it  would  have 
thrown  such  light  upon  the  question  ss 
would  undoubtedly  have  induced  him  to  have 
foreclosed  tbe  mortgage  without  any  daim 
tor  the  Ave-years  Interest,  and  thus  have 
iwevsnted  this  unfutnnate  Uti^^on.  As- 
somhig  this  to  be  so^  we  then  think  that  such 
attorney  was  misled  by  his  Ignorsnos  of  sn 
existing  material  tact,  known,  It  la  true,  to 
both  partiei^  bat  unknown  to  defendanfa  at- 
torney, who  resided  many  hundreds  of  miles 
distant  fmn  bis  di^t  Now,  cmstming 
the  note  and  mortgage  together,  and  omced- 
lug  that  they  did  not  by  their  terms  draw  in- 
terest until  du^  snd  that  the  attorney,  In 
computing  the  Interest  on  the  note  from  Its 
date  to  maturity,  made  a  mistake  in  the  law 
applicable  thoeto.  Is  the  defendant  without 
remedy  tv  relief?  If  we  are  correct  In  our 
view  of  the  fiict  that  the  attorney  was  mis- 
led his  Ignoranoe  of  tiie  exlstenoe  ot  a 
material  fact  by  the  agreement  of  the  imr- 
tles  that  tbft  note  should  not  draw  any  Inter- 
est, then  we  hare  to  deal  with  two  mistakes, 
—one  of  law  and  one  of  fact;  and*  where 
both  combine  to  omstitute  any  Injury  to  a 
party,  he  is  entitled  to  equitable  relief,  espe- 
cially where  such  circumstances  snrroimd  the 
case  as  are  presoited  by  this  recwd.  We 
are  not  unmindful  ot  the  general  rule  that 
for  a  mistake  of  law,  pure  and  simple,  there 
is  generally  no  remedy  or  relief,  but  there 
may  be  rdlef  afforded  in  equity  If  the  sur. 
rounding  drcumstsaoes  are  of  such  a  nature 
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that  the  adverse  pnrty  la  seeking  to  anUl 
himself  of  the  oppoi-tuolUes  afforded  hf  the 
mistake,  and  attempting  to  enforce  an  tin- 
consdonable  advantage  wlthont  conslderar 
Uon,  and  the  other  party  not  being  blamable. 
Benson  t.  UaAoe,  87  Hlnn.  80,  88  R  W. 
Rep.  88.  In  the  case  Just  dted  namerons 
AUthorittes  are  quoted  to  show  that  in  mis- 
takes of  law  in  certain  cases  rdlef  may  be 
tiforded,  and  the  ease  Itsdf  Is  an  InstmetlTe 
•me  upon  this  qnestlfn.  It  is  also  thore  tadd 
that  such  relief  may  be  afforded  for  the  mis- 
Mke  ot  only  ooe  of  the  parties,  and  that  the 
mistake  need  not  be  mutnaL  But  in  cases 
iTbMe  there  Is  a  mixed  qoestlon  of  mistake 
of  law  and  fact,  or  of  fact  ahme,  relief  can 
be  gmited,  especially  if  the  opporite  party 
irfll  not  therein  be  Injured.  The  plaintiff 
datms  that  the  defeiu2ant  did  not  offer  to 
pay  plaintiff  the  valtw  of  the  use  of  the 
premises  by  defendant  after  the  eqtiratlon 
'>f  the  lime  for  redemptton,  amonntlnf  to 
9200;  and  that,  If  the  defendant  seeks  equl- 
taUe  rdlef,  be  should,  at  the  time  of  tin 
tender  of  ttie  deed  to  plaintiff,  hare  tmdered 
«■  atttmA  to  pay  her  this  amount  But  was 
Ws  essential?  nils  Is  iu»t  a  case  between  a 
txtespaaser  or  wnmgdoer  w  eren  a  tenant  up- 
on tlie  land  of  plaintiff.  The  def^dant  was 
a  mortgagee  In  posaosBlon  after  forfeiture  of 
the  conditions  of  the  mortgage  by  the  Im- 
plied, If  not  actual,  ccnsent  of  the  mort- 
gagor. Plaintiff  claims  that  the  mortgage 
was  legally  foreclosed,  and  it  appears  tiiat  at 
soch  time  she  was  not  In  the  actual  posses- 
sion. By  bringing  this  action  In  the  manner 
and  for  the  purpose  ^e  did  she  substantially 
asserts  the  right  of  the  defoidant  to  the  pos- 
session thereof,  and  admits  thereby  ^t  he 
obtained  lawful  possesskm  of  the  premises 
after  the  condttkxis  brDkm,  and  after  the 
time  for  redemptlm  expired.  Now  if,  as  a 
mortgagee,  he  lawfully  obtained  poaseaalon 
of  the  premises  after  forfeiture,  the  mort- 
gagor could  not  recover  possession  without 
satisfying  the  mortgage^  Pace  v.  Ohadder- 
don,  4  Minn  (GO.  890.)  Tbls  would  be 
so  whether  there  was  a  valid  foredoeure  or 
not  At  the  time  of  the  foredosure  sale  the 
principal  sum  of  $3,000  and  accrued  Interest 
from  July  10,  1890,  to  time  of  sole  was  ac- 
tually unpaid;  and  at  the  time  of  the  trial  of 
this  action.  June  20,  1893,  there  was  more 
than  |600  of  accrued  Interest,  calculating  tiie 
same  from  July  10,  1890,  upon  the  principal 
of  $3,000,  if  there  had  be«i  no  foreclosure  at 
all.  This  amount  of  intmst  due  and  pay- 
able after  the  conditions  In  the  mortgage 
vren  broken  amounted  to  three  times  the 
amount  of  the  value  of  the  use  of  the  land 
defendant  as  found  by  the  court  If, 
therefore,  tte  defmdant  was  lawfully  In  po»> 
session  of  the  premises,  there  Is  no  equity  In 
the  plalntlfl  Insisting  ttiat  as  a  basis  of  rdlef 
to  be  aff<Hded  the  def^dant  he  should  have 
tendered  to  the  plaintiff  the  value  of  the  use 
of  the  premises,  vis.  ^00.  while  the  defend- 
sat  was  In  the  possession  tbeteot  Jt  them 


Shan  be  a  vacation  and  annulling  of  the  said 
mtntgage  sale,  and  a  resale  of  the  pxemlses 
under  a  mortgage  foreclosure  sale  In  acowd- 
ance  with  the  order  to  be  made  berdn,  then 
the  qoestlMi  of  rent  or  value  of  the  use  ot 
the  premises  can  be  adjusted  by  the  parties 
or  the  ooort,  and  the  true  amount  found  doe 
(m  said  mortgage.  If  the  pnp»  and  I^al  ap- 
plication Is  made  for  snob  purpose.  The  de> 
fendant  was  oiUlled  to  the  affirmative  relief 
asked  for  In  his  answer,  but  the  foreclosure 
ooold  not  be  allowed  to  stand,  and  at  the 
same  time  the  plaintiff's  action  dismissed. 
The  court.  In  addition  to  dismls^ng  the  plaln- 
tUTs  acti(m,  diould,  upon  the  facts  found, 
also  have  ordered  that  tiie  sale  be  set  aside, 
and  a  resale  made.  Mo  new  trial  is  neces- 
sary, but  the  case  Is  remanded  with  dlrec- 
tl<ms  to  the  court  bdow  to  amoid  Its  condn- 
slons  of  law  and  order  for  Judgment,  tai  ac- 
cordance with  this  opinion. 


OORSON  V.  SHOEUAKBR  et  aL 
(Supreme  Conrt  of  Blinnesota.  Nov.  20,  1893.) 

RBFOKKIHa  DbeD  —  SbBTICB  BT  POUJOATIOM  — 

Paoor  or  No-iaBBiDSHOB. 
L  An  Kction  to  reform  tb»  deseripUwi  of 

the  real  property  in  a  deed  is  one,  the  subject 
of  which  is  the  real  invperty,  the  title  of  which 
is  sought  to  be  effected ;  and  the  relief  de- 
manded consists  in  ezduding  the  defendant 
from  any  Interest  thwein,  within  the  meaning 
of  Gen.  St  187^  c  66,  |  64.  provldUig  for  the 
service  of  summoos  by  publication. 

2.  The  filiuK  of  eridence  thai  the  defend- 
ant cannot  be  found  in  the  state  Is  an  essen- 
tial preregoisite  to  the  servioe  of  the  sammons 
br  pabllcatlon.  This  evidence  may  consist, 
either  of  the  return  of  the  sheriff,  or  of  affida- 
vits by  others  of  facts  showing,  prima  fade, 
that  the  defendant  cannot  be  found  in  the 
state,  but  in  evay  case  the  evidence  must  be 
filed  before  the  publication  of  the  snmmons. 
The  mere  afKdavit  of  the  plalntU^  his  agent 
or  att<»rney,  that  he  believes  "that  Ihe  defoid- 
ant  is  not  a  reddent  of  the  state^  or  cannot  be 
fonnd  therein,"  is  not  suffident. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Oanty,  Judge. 

Action  by  Henry  H.  Oorson  against  Beg- 
Inald  H.  Shoemaker  and  oOiers  to  rtform  a 
deed.  There  was  Judgment  tar  pifllwtiff,  and 
defendants  appeaL  Revffl*sed. 

Savage  &  Purdy,  fix-  aK>eIlanta.  Wm.  B. 
Mclntyre,  for  respondmt 

BUCK,  X  This  Is  an  action  to  reform  the 
description  of  real  property  In  a  deed,  and 
the  record  thereof,  with  the  usual  prayer  for 
general  relief.  It  Is  alleged  In  the  comi^ut 
^t  about  the  23d  day  of  Uaroh,  BUza 
Fanny  Shoemaker  was  the  owner  in  fee  sim- 
ple of  cortain  real  pn^iwrty  situated  In  the 
county  of  Henn^in,  in  this  states  and  that 
about  that  date  she  and  her  husband,  Beg^ 
inald  H.  Shoemaker,  one  of  tiliese  defoidants, 
for  the  conslderstlm  99,000,  purdiaaed 
Bald  propoty,  and  that  the  Shoemakers  In- 
tended to  execute  a  warranty  deed  thereof  to 
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plaintiff,  bat  tbe  motaal  mittske  at  th* 
parties  a  part  of  the  deacrlirtloa  of  laid  prop- 
«rt7  vaa  omitted  frun  aaU  deed,  and  tbe 
deed  waa  exetnted  for  onljr  a  portton  tiiereof. 
It  la  alao  alleged  Uiataiad  BUmi  Fanny  Sboe- 
maker  died  testate  In  1876,  and  by  the  terma 
of  her  wm,  and  tbe  probate  proceedings 
^tereoa,  aU  of  tbe  estate  of  which  aald  Ellxa 
F.  Sboemaker  died  adaed  waa  aaalgned 
ttie  i«obate  oonrt  to  her  Imaband,  R^^nald 
B.  Shoemaker,  and  that  aabsequently  tbe 
^itber  defendant  berdn,  Amelia  D.  Stao»> 
maker,  became  tbe  wife  of  aald  Bfglnald  H. 
Shoenukw.  It  doea  not  appear  that  iba  de- 
liBodanta  or  SUaa  F.  Shoemaker  ever  re^ed 
In  this  state,  but  13»  cnn^alnt  alleges  that 
the  defudants,  at  tbe  time  of  the  commence- 
ment of  thla  action,  were  resldenta  of  the 
«tate  of  CaUfnnla.  The  plaintiff,  proceeding 
fai  tbe  action,  attempted  to  obtain  oonstroct- 
Ire  or  aobatltnted  serrioe  of  the  sammons 
«poa  defendaida,  apcm  liie  gronnda  that 
tb^  wore  nonrealdenta  ci  tbe  ata^  and  that 
ibe  defendants  claimed  a  lien  and  Interest 
in  the  real  properly  which  waa  the  subject  of 
the  aotton,  and  also  that  the  rdlef  demanded 
cmalated  In  exdudlng  the  defendants  from 
-any  Interest  therein. 

Sectkm  64,  c.  6^  Oen.  St  1878,  provides 
that,  -wbm  tbe  defendant  cannot  be  found 
within  the  state,— of  which  the  return  of  the 
•therUt  of  the  county  In  which  tbe  action  la 
broDj^t,  that  tbe  defendant  cannot  be  found 
ia  tbe  comity,  is  prima  tede  oTldence,— then, 
-utKm  tbe  poformance  of  cwbiln  other  oradl- 
tiotts,  not  necessary  to  state  bore  In  fan,  the 
Vlatntlff  may  pubUab  a  snmmona,  In  cortaln 
cases,  aa  prorlded  In  said  aectlon.  13ie  aerr- 
ice  of  a  summons  by  putdlcatlon  called  "con- 
-stmctlTe  or  anbsUtnted  s«Tice,"  Is  not  In  ac- 
cordance with  the  common  law;  and  resting, 
•as  it  does,  upon  statutory  law,  it  must  be 
strictly  followed:  It  is  a  constitutional  guar- 
■anty  that  no  pers<Hi  shall  be  derived  of  bis 
pn^erty  without  doe  process  of  law,  and  Is 
too  fundamental  to  need  disonsslou.  A  part 
of  this  due  process  of  law  Is  due  notice; 
■something  to  bring  a  party  before  the  court 
-for  hearing  and  Judgment,  or  to  warn  blm 
that  jndldfll  proceedings  have  been,  or  are 
to  be,  takoi  against  him  or  his  property. 
■Havliig  due  notice,  be  can  appear,  or  remain 
in  default,  at  bis  i>all.  The  notice  to  be 
-glTen,  then,  for  such  purpose  Is  not  one  of 
Idle  cerem<»iy,  or  mere  formality.  If  per- 
eonal  serrlce  of  notice  or  process  cannot  be 
made  npim  a  party,  thai  comee  conatmctlTe 
■or  sabatltuted  serrlce;  and  here  we  most 
apply  the  rigid  roles  of  the  law,  even  though. 
In  some  cases,  It  may  lead  to  seeming  hard- 
-sblp.  The  law  recognizes  the  right  of  a  non- 
resident to  own  real  property  within  this 
state.  It  goards  that  right  wltti  Jealous  care, 
but,  while  doing  so,  provides  that  our  own 
cttlzena  stiall  not  be  powerless  to  enforce 
their  own  rl^ts  against  the  nonresIdMit 
pn^ierty  luMer.  But  It  has  exacted  as  a 
•floodltiui  precedent  to  acquiring  Jurisdiction 


hi  audi  ^oeeedlnft  where  large  pn^ty  In- 
terests may  be  involved,  and  where  the 
rl^ts  of  »«resldait  property  holdflis  are  to 
be  adjudicated,  that  the  statutory  authority 
most  be  followed,  both  in  the  letter  and  spirit 
of  the  law.  nils  must  appear  afflrmatlvely. 
Presumptions  will  not  do.  The  question  here 
raised  Is  this:  Was  Oie  idalntlff  anthorlaed 
to  mroceed  with  tbe  plication  of  the  sum- 
mons before  the  certificate  of  tbe  sheriff, 
upon  the  smnmons,  that  the  defendant  could 
not  be  found  In  bis  county,  waa  filed  with  the 
derk  of  tbe  oonrt?  Or,  In  oOior  words,  waa 
It  a  coniplete  retnm,  within  tbe  meaning  ot 
tbe  law.  until  it  was  so  flledf 

The  afadavlt  of  the  plalntUTa  attorn^,  as 
required  1^  law  in  snob  caaea,  was  filed 
with  tbe  cl^  In  due  time;  bnt  tbe  snm- 
nums  with  ttie  shwUTs  oertlfleate  Oiereon 
of  defendants'  nonreddenoe  waa  not  filed 
with  the  derk  of  tbe  court  until  AprU  8, 
1893.  Tbe  first  publication  of  the  summons 
waa  Matdi  4, 18&S;  and  the  last  one,  April  8, 
1893.  When  a  sheriff  serves  a  summons  per- 
sonally the  proof  of  such  service  ta  made  by 
his  certificate  thereof.  Oen.  St  1678  c  66,1 68. 
When  be  Is  required  to  make  a  return  that 
the  defendant  cannot  be  foond  within  his 
county,  whidi  return  flierel^  becnnes  prim& 
fade  erldenoe  of  tbe  fact  that  be  cannot 
be  found  in  tbe  state,  we  think  that  tai 
wder  to  have  that  retnm  complete  It  in- 
dudes  the  sherUTa  certificate  of  such  fact, 
and  tbe  filing  of  tbe  aame  with  the  derk  of 
tbe  court  When  this  la  done  the  return  Is 
perfected,  and  becomes  a  matter  of  record, 
and  prima  Ceide  eridaice  of  flie  facta  there- 
in redted,  as  i^wrlded  hy  statute.  The  filing 
of  the  affldaTlt  and  retnm  would  not  exdvde 
other  competent  proof  of  the  nonresidence 
of  the  defendants.  This  evidence  may  con- 
sist dtfaer  of  the  return  of  the  sheriff,  ct 
of  affidavits  of  others  of  facts  showing, 
prima  fade,  that  tbe  defendanta  cannot  be 
found  In  tbe  state,  but  in  every  case  the 
evidence  muat  be  filed  before  tbe  publication 
of  the  Bummuia.  The  mere  aflldavlt  of  the 
plaintiff,  hia  agent  or  attorney,  that  he  be- 
lieves "that  tbe  defendant  Is  not  a  resident 
of  the  state,  or  cannot  be  found  therein," 
is  not  sufficient  There  is  no  such  proof  In 
this  case,  howew.  The  omission  of  the 
legislature  to  iffovlde  In  the  law,  by  express 
terms,  that  the  return  should  be  filed  with 
the  deric  of  the  court,  while  it  did  so  pro- 
vide for  the  filing  of  the  affidavit,  was  doubt- 
less due  to  the  fact  that  the  return  of  the 
sheriff  was  not  deemed  complete  until  filed 
with  the  derk  of  the  court  In  the  case  of 
Barber  v.  Morris,  37  Minn.  184,  33  N.  W. 
Rep.  it  was  held  that,  under  the  section 
of  our  statute  above  quoted,  the  filing  of 
the  affidavit  there  required  to  be  made  by 
the  plaintiff,  his  agent  or  attorney,  was  a 
condition  precedent  to  an  authorized  pub- 
lication of  a  summons.  And  In  Rice  ou 
Bvtdence  (vdume  1,  p.  217)  the  role  laid 
down  la  that  "the  admisstbiUly  of  a  return 
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dep«Ddi  i9on  the  tect  that  it  to  duly  filed, 
as,  npon  filing,  it  becomes  a  part  and  parcel 
of  the  record  .In  the  case."  In  attachment 
proceedings,  howerer,  nnder  the  statute,  "the 
wiglnal  Trrlt,  with  the  tberitCe  certlflcate 
of  attachment  at  property  Indorsed  thereon, 
to  admlssllAe  In  evidence  on  tiie  trial  of  the 
action,  althoneb  the  same  was  not  returned 
and  filed  with  the  cl^k  of  12ie  court  until 
long  after  the  entry  of  the  jndgment" 
Oouslns  T.  Alwortb,  44  Minn.  SOS,  47  N.  W. 
Sep.  169.  We  do  not  decide  that  the  officer 
must  forthwith  file  the .  summons  In  the 
cI&:1l*u  office  upon  the.  making  of  his  cer- 
tificate, indorsement;  or  statement  upon  the 
summons  that  the  defendant  cannot  be 
found  in  hU  county;  but  we  do  liold  that 
the  return,  within  the  meaning  of  the  stat- 
ute. Is  not  complete,  so  as  to  anthwlze  the 
publloatlon  of  a  summons,  until  it  baa  been 
so  filed. 

We  now  pass  to  the  more  Important  qnes- 
Uoa,— whethw.  If  all  of  ttie  c(mdlti(»u  neo> 
essary  to  an  authorised  publication  of  a 
summons  hare  been  oomplied  with,  under 
section  64,  c.  66,  Gen.  St  1878.  the  courts 
of  this  state  can  acquire  Jurisdiction,  so 
as  to  proceed  lawfully  for  the  refonaatioa 
of  a  deed,  where  thwe  has  been  a  mutual 
mistake  of  the  parties.  In  (anltting  from 
the  deed  a  part  of  a  description  of  the  land 
paid  for  by  the  plaintiff,  and  intended  to  be 
inserted  In  the  deed.  We  say  "DK«e  Impoi^ 
tant  question,"  because  the  conditjons  pre- 
cedent for  an  authwised  publication  of  a 
summons  are  easily  complied  with  by  the  care- 
ful praotltioner.  But,  if  every  statutory  pre- 
requisite in  thto  respect  lias  been  strictly 
corniced  with,  the  whole  proceedings  would 
be  utterly  useless,  if  no  Jurisdiction  could 
thereby  be  acquired  orer  the  subject-matter, 
In  eases  of  this  kind.  We  have  already  rv- 
fwred  to  the  Jealous  care  with  whidi  the 
state,  in  her  sovereign  capacity,  protects  the 
property  and  rights  of  a  nonresid^t,  whose 
property  is  situate  within  onr  own  bound- 
aries. Tbe  omteation  of  the  defendants  Is 
that  s  state  court  is  powerless,  in  an  action 
of  this  kind,  to  protect  Its  own  cltisens 
against  the  acts  or  mistakes  of  parties,  where 
the  defendant  is  a  nonresident,  and  cannot 
be  found  within  this  state.  If  there  bad 
been  a  mistake  made  between  the  pertiea, 
to  the  Injury  or  disadvantage  of  the  non- 
resident, no  one  ooold  question  his  right 
to  come  into  oor  state,  and,  before  onr  tri- 
bunals.  have  his  deed  reformed,  and  his 
ri^ts  protected.  It  to  equally  as  important, 
and  as  of  as  much  otmsequenoe,  that  our 
own  dtlsens  have  their  rights  tried  and 
protected  in  the  forum  where  the  pr<^ 
erty  U  situate,  and  where  it  to  the  subject- 
matter  of  the  action,  as  tluit  of  the  ncm  res- 
ident The  defendants  seem  to  think  other- 
wise. Before  the  rendition  of  the  Judgmrat 
in  thto  action,  the  defendants  appeared  spe- 
cially* and  moved  to  set  aside  the  service 
of  the  summons,  upon  tbe  ground  that  tlie 


affldavlt  upon  whldi  tt  was  based  was  on- 
true,  and  that  d^ndants  had  no  proper^  in 
thto  state,  and  did  not  claim  any  interest 
fiieretn,  w  lien  thereon,  at  the  time  of  th« 
oranmfflkcement  of  thto  action,  and  that  at 
the  time  of  the  commeacemoit  of  tbe  pub- 
lication of  the  summons  the  sheriff  of  Hen- 
nepin county  had  not  made  return  that  the 
defendants  could  not  be  found  in  said  ooim- 
ty,  and  tliat  the  subject  of  the  action  was 
not  real  property  situated  in  the  state  ot 
Mhmesota;  also  that  tbe  r^ef  demanded  In 
tbe  compjalnt  does  not  c(mstot  In  exchidlns 
the  defendants  from  any  interest  in  trndk 
property,  or  in  any  property.  As  part  of 
the  motion  papa%  an  afildavlt  and  deed  of 
the  defmdant  Beglnald  H.  Shomnaker  was 
used,  stating  that  he  had  on  the  8th  day  €fC 
February,  1893,  deeded  said  premUea,  or  a 
part  of  them,  to  one  Patrick  J.  Finnegan. 
for  tbe  consideration  of  92S0.  The  court  ke- 
low  overruled  the  defendants'  motion,  and 
the  parties  went  to  trial;  the  defendants  ap- 
pearing Bpe(^Uy,  and  objeotihg  that  the 
court  had  no  Jnrisdlctioai  of  the  defendants. 
Jodgment  was  rendered  for  the  jA»in»tr, 
and  defendants  appealed  frem  said  Judgment 
upon  the  grounds  that  tbe  district  court  did 
not  have  Jurisdiction. 

We  think  that  the  <»dy  use  that  the  de- 
fendants could  make,  upon  such  a  motkm, 
of  the  papers  Introduced  by  Uiem,  was  for 
the  purpose  of  setting  aside  the  service  ot 
th»  summons;  and  we  understand  that  it 
was  for  this  purpose  that  the  affidavit  at 
Shoemaker,  and  hto  deed  to  Finnegan,  wwe 
Introduced,— simply  In  aid  of  that  motion.  If 
otherwise,  and  the  deed  was  used  as  a  de- 
fense to  tbe  molts  of  the  aU^yntjona  In  the 
complaint,  it  wonkl  be  an  appearance  gen- 
erally, and  a  waiver  of  the  imperfect  aervlee 
of  the  summons.  It  will  liardly  be  scrloudy 
claimed  that  the  material  allegations  of 
a  comiriUUnt  stating  a  cause  of  aetkm  can 
thus  be  summarily  disposed  of  by  defend- 
ants' motion  on  affidavits.  The  main  ques- 
tion, therefore,  for  us  to  detarmine,  to  wbetli- 
er,  under  our  statute,  the  action  can  be  main- 
tained under  a  substituted  service  of  the 
summons—that  is,  where  there  to  no  personal 
service  of  tbe  summons  on  tlte  defendant, 
within  the  Jurisdiction  of  tbe  court,  and  no 
general  appearance  entered  by  the  dc^nd- 
antSf— and  was  the  Judgment  rendwed  In  the 
cause  valid? 

The  fifth  snbdlvtolon  (section  6i,  e.  06^  Gen. 
St  Minn.)  provides  "that  when  the  subject 
of  the  action  to  real  or  pmwnal  pmpaetj  In 
this  stete,  and  the  defendant  has  <nr  dalms 
a  lien  or  Interest  actual  ta  contingoDt  thorein 
or  the  relief  demanded  conaista  wholly  or 
partly  In  ^eluding  the  defendant  fmm  any 
interest  or  lien  thweln,"  th«i  a  duly-author^ 
laed  service  of  summons  may  be  made  by 
pubUcaUw.  Where  Judgment  Is  rttidered  In 
f^Tor  of  the  ^alntiff  In  such  case,  and  vftet* 
then  to  no  appearance  of  the  defradaat,  he 
Of  hto  r^resentative  may.  within  one  year 
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ftftar  the  rendltkm  of  such  JsdgiMiit  upon 
Kffldcnt  caoae  shown,  be  aUowed  to  de- 
fend. BacUoD  06.  c.  08.  Geo.  8t  Minn.  187& 
%r  Mcttan  1,  &  76»  Id.,  aaj  Bonnsldent  own* 
tnff  or  ftelmlng  any  lnter««t  In  or  Itan  upon 
lands  lying  within  the  itate  maj  appoiDt  an 
•sent,  to  whom  notice  abaU  be  given  of 
proceedings  affecting  the  realty,  and  serrlce 
of  a  snmmona  may  be  made  pmonaUy  upon 
mdi  agm^  in  whidi  case  mudi  serrloe  la 
made  as  Tslld  and  effectual  agalnat  the  de- 
fendant aa  if  made  porsonally  npon  him 
within  this  state.  Hun  the  nonrealdent 
•wno-  at  real  proper  iy  altoate  here  haa  It 
la  hfa  power  to  protect  Ua  rights^  In  such 
|$apa»ty  it  lie  chooaea  ao  to  da 
'  In  tiila  caac^  the  anbjeet  vt  the  actkn  la 
real  property  situate  within  thla  state.  In 
the  complaint,  the  plaintiff  doea  not  allege. 
In  tbB  worda  of  the  atatote^  that  "the  defend- 
ant has  or  claims  &  llw  or  Interest  actual 
or  ooatlngent"  in  tiie  pn^erty,  or  that  "the 
relief  demanded  conairta  wholly  or  partly 
la  exdodtpg  the  defendant  from  any  intereat 
or  Hen  therein,"  but  be  alleges  the  facts 
bringing  the  caae  within  the  meaning  and 
wtMt  of  the  statute.  The  action  la  not  (me 
peenUariy  prnonal  In  ita  nature^  u  eontend- 
tA  toe  \tr  tbe  defendants.  The  "rea,**  aa  the 
dctendanta  are  pleased  to  term  the  written 
taHtmment,  la  not  the  anbstantlTe  mattw 
of  Uie  actl<m.  It  la  true  the  plalntUC  aeefca 
by  his  complaint  to  have  tb»  inatnunent  re* 
formed,  and  have  a  d^cripdon  of  certain 
land  omitted  by  mistake  Inserted  In  the  deed. 
It  is  not  eqiected  that  the  nonresident  de- 
fendant will  go  through  the  physical  pov 
ftnnanoe  of  Inserting  in  the  deed  already 
CMcnted  the  omitted  description,  nor  make 
a  new  deed,  Indndlng  soch  deacription;  but 
tv  section  8%  c  7S,  Gko.  St  1B7S»  It  Is  pro- 
vided that  "the  district  court  has  power  to 
pass  the  title  to  real  estate  a  judgment 
wtthoat  any  other  act  to  be  done  on  the  part 
of  the  defendant,  wboi  such  appeara  to  be 
the  pn^er  mode  to  carry  Its  Judgment  Into 
oAect  and  sncb  Judgment  being  recorded  in 
the  registry  of  deeds  of  the  county  where 
•acta  real  estate  is  situated  shall  while  In 
force  be  aa  effectual  to  transfer  the  same 
as  the  deed  of  the  defendant"  Ooustrulog 
aH  of  the  statotory  provislona  npon  the  nub- 
led  together,  we  can  readily  see  how  shadowy 
and  onsubstantial  is  the  claim  of  the  de- 
fendants that  the  subatantlTe  matter  of 
this  action  ia  not  the  excluslcm  of  the  de- 
fendants from  any  Interest  In  the  land  ape- 
eiflcally  described  In  the  complaint  The  real 
object  of  the  action  Is  to  pass  the  title  of 
the  ^emisea,  the  description  of  which  was 
omitted  from  the  deed,  from  the  defendants 
to  the  plaintiff,  who  has  received  his  pay 
therefor,  and  negligently  or  wrongfully  re- 
fuses to  convey  them  to  this  plaintiff,  and 
wtio  would  do  BO.  if  he  were  an  honest  man, 
iBBtead  of  attempting,  by  sharp  practice,  to 
conv^  the  premises  to  Finnegan  before  the 
diseoncr  oC  Oe  mietahe.  Hie  deed  Is  not 


the  title;  It  Is  the  evidence  of  M;  and  sof^ 
title  may  pasa  by  the  Judgment  of  the  district- 
court  iQ  proper  cases,  wltboat  tJie  eaecntiiHb 
tt  any  deed.  And  if  a  deed  Is  not  necessary,, 
why  should  its  reformation  be  the  sobetao- 
tire  matter  or  real  object  of  the  actiont- 
That  It  should  be  reCmned  la  proper.  Bnf* 
fldoit  erldence  to  show  that  It  should  be  re^ 
formed  must  necessarily  be  given,  but  the  ref- 
ormation gtvoa  by  law  may  be  by  Judgment, 
and  not  hy  a  new  or  reformed  deed.  The- 
defwdanta  insist  that  the  moeeedlng  for 
the  refwmatlon  of  a  deed  is  one  which  has 
descended  firom  the  ancient  court  of  chan- 
cery, and  that  the  jurisdiction,  in  such  casee» 
has  neither  been  extended  or  abridged  by  tb» 
tegislatnr&  Now,  while  It  may  be  necessary- 
to  Involie  certain  eqnitablQ  rules  or  ivlnci^e» 
in  an  action  of  this  kind,  yet  the  state  hsa. 
proTlded^  by  statotery  law,  the  r&ey  metboA 
or  manner  of  procedure  to  determine  qoea- 
tlons  affecting  the  title  or  an  interest  in  reat 
estate  within  Ite  boundaries.  ^ 

If  the  defendant  agrees  to  ccmvey  a  paroA 
of  land,  the  description  of  which  land  was,. 
lay  mutual  mlatake,  omitted  from  the  deed,, 
the  legal  title  was  still  in  the  defendant. 
If  ao,  then  he  had  real  pnqwty  In  this  stete,. 
which  was  the  subject  of  the  action.  An 
interest  In  real  estate  might  Include  the  titla. 
Bishop  on  Oontracte  (section  1290)  says  that 
the  eqiresalon,  'lands,  tenements,  or  here- 
dltamente,"  imdndes  eveiythlng  iuheritable,. 
—an  real  estate.  In  the  largest  slgnlflcatloih 
of  the  t«ni^— but  that  the  phrase,  "any  in- 
terest in  or  comemlng  them,"  Is  still  broad- 

;  and.  in  the  same  wwk,  (section  12^.> 
that  "the  Interest  in  or  concerning  realty^ 
contemiOated  by  this  statute  may  be  deflnedi 
as  not  oaif  Indndlng  what  Is  obviously  real 
estate,  but  also  aa  extending  to  every  sort  or 
legal  or  equitable  ownership,  however  dight. 
in  whatever  la  deemed  real  property,  whether 
at  law  or  equity."  Now,  when  the  plaintiff' 
seeks  to  obtain  tlOe  to  the  specific  land  de- 
scribed in  his  complaint  la  it  not  an  actloa 
against  a  party  who  has  or  claims  a  lieu  or 
Interest  actual  or  contingent,  in  real  estate, 
and  that  by  such  action  the  relief  demanded 
consista.  wholly.  In  excluding  the  defendant 
from  any  interest  or  lien  therein?  Is  there- 
any  reason  or  logic  in  saying  that  this  ac-^ 
tiou  is  thought  for  any  other  purpose?  And< 
the  authority  does  not  rest  in  any  ancient 
court  of  chancery  practice,  or  under  any 
ordinary  equitable  power  or  Jurisdiction  or 
the  district  court  but  the  procedure  Is  baseA 
upon  a  positive  authority  and  power  con- 
ferred by  statute.  This  statute  Is  not  to  be 
rendered  inoperative  by  any  such  construc- 
tion aa  la  placed  upon  It  by  defendanta" 
coiinaeL  |Tt  Is  the  vo-y  essence  of  wisdom 
that  such  a  statute  should  exist  and  this 
caae  well  illustrates  that  wisdom,  and  ita 
necessity.  It  is  a  statute  passed  in  the  in- 
terest of  good  government,  as  well  as  tar  tbe- 
protectlon  of  private  r^ghtaj  Squity  will 
ner«  cease  to  be  a  part  of  tBe  doe  admlnla- 
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tratfon  at  Uie  laws  of  this  ooontry.  Into 
▼W7  many  of  oar  cases  It  must  necessarily 
'C<»Det  for  tbe  Jnst  and  rightful  disposition 
of  them.  Tbe  right  which  enables  a  party  to 
tuAi  proper^  begets  the  power  to  protect  It. 
The  rl^t  to  bargain  and  purchase  it  carries 
with  It  the  right  to  enfcMrce  that  bargain, 
l^iese  rights  are  Inseparable,  and  the  duty 
of  the  someign  pow^  to  provide  authority 
In  this  respect  is  nnqaestionable.  If  the  rem- 
edy in  eqaity  is  not  complete  in  an  respects, 
tnduding  the  procedure,  then  we  think  it 
the  dnty  of  the  legUAatare  to  iffOTlde  for 
each  further  remedy  or  procedure  as  will 
make  the  right  effectual.  Because  an  ac- 
tion has  the  elements  of  such  leglslattve 
powo",  ^e  party  Is  not  deprived  of  the 
right  to  IST^e  the  beneAdal  and  jnst  rules 
•of  equlty.nrhe  subject  of  the  action  b^ng 
within  the  state,  it  has  the  legtslatire  power 
to  determine  the  method  ot  procedure  by 
which  the  rights  of  parties  In  regard  to  such 
subject  shall  be  determined,  and  eiinl^  may 
be  called  upon  to  assist  and  guide  In  ti&e  de- 
termination of  such  legal  right'  A  man  who 
comes  into  our  state,  and  purchases  real 
prftporty,  should  be  amenable  to  our  laws 
respecting  that  property.  Not  tliat  our  bot- 
«reigD  power  Is  so  potent  that  it  can  send 
Its  process  or  notice  Into  the  forum  of  an- 
■other  sovereign  power,  and  compel  a  party 
to  appear  here,  and  subject  himself  person- 
ally to  the  Jurisdiction  of  our  tribunals,  and 
Mnd  liimself,  in  such  action  as  this,  by  a 
personal  judgment,  which  is  not«here  sought 
-or  contemplated,  bat  that,  when  he  volun- 
tarily becomes  the  owner  of  real  property 
witliin  our  Jurisdiction,  he  must  be  deemed 
to  yield  to  our  law,  when  the  title  or  inter- 
est In  or  to  that  particular  piece  of  property 
Is  in  dispute,  or  involved  In  controversy,  and 
submit  to  our  statutory  method  of  procedure. 
He  Is  beyond  any  obligation  to  respond  per- 
sonally, but  his  property  musjyield  to  the 
power  of  our  state  sovereignty^  When  that 
property  Is  threatened  with  waste,  destruc- 
tion, or  damage,  he  can  Invoke  that  sover- 
eign power  fOT  its  protection,  although  he 
may  be  tlie  subject  of  another  sovereignty. 
Nor  can  he  escape  from  the  taxation  of  that 
property  which  our  government  so  protects. 
Taxation  Is  one  of  the  necessary  prereq- 
uisites for  that  protection  of  his  property 
which  he  has  a  right  to  Invoke,  although 
never  within  this  state.  Nor  will  it  be 
seriously  contended  that  we  have  not  the 
right  to  tax  lands  situate  within  our  state, 
although  owned  by  nou'esidents.  And  have 
we  not  the  right  to  raforce  the  payment  or 
collection  of  such  taxes  by  sale  of  such 
lands,  if  necessary,  and  that.  If  the  proceed- 
ings are  regular,  that  the  sale  of  such  lands 
fw  such  purpose  will,  if  the  lands  are  not 
redeemed,  divest  the  title  of  the  nonresident 
owner,  an^^est  It  in  the  purchaser  at  the 
tax  sale?  ^Are  the  proceedings  for  the  col- 
lection nt  taxes  really  any  more  In  the  na- 
tore  of  a  proceedings  In  rem  than  In  this  ac- 


tion? Where  is  the  distinction?  The  prop* 
erty  Is  not  seized  until  after  Judgment  We 
do  not  proceed  dfarectly  against  tbe  land. 
The  service  of  tlie  notice  to  the  nonreaftdott 
owner  is  1^  publication,  not  perstmaX  No 
persMial  Judgment  Is  rmdorodt  nor  can  It 
be  rendered,  against  bim,  but  the  land  la 
the  primary  mattw  <a  aobject  of  the  actloD 
or  proceeding.  Beymid  the  land,  the  Judg- 
ment does  not  reach.  It  Is  not  a  general 
Judgment,  and  <Hily  operates  apon  the  spe- 
dflc  land  which  has  been  taxed.  That  la 
tbe  effect  of  a  Jndgmoit  la  an  action  of  this 
kind.  It  only  reacbea  and  operates  upon  the 
land  described  In  tbe  complaint,  and  la  not 
a  general  Judgment  <H;»eratlng  upon  oOier 
prop^y./tt  la  troe  that  thla  court  baa  beld 
that  a  proceeding  for  the  cmforcement  ot 
the  paymoit  of  tana  upon  real  propwty  is 
a  proceeding  In  rem.  Ghauncey  t.  Wasa,  SS 
Minn.  1«  26  W.  Rep.  4B7,  and  80  N.  W. 
Bep.  826.  Tet  th»0  la  no  actual  s^zure  of 
tbe  land  by  notice,  attachment,  or  any  legal 
process,  tot  the  purpose  of  bringing  tbe  PKV>- 
erty  imder  the  control  of  the  court.  Bhroi 
In  attachment  proceedings,  confiBBsedly 
operating  in  rem,  Oiere  la  no  actual  setmre 
of  the  real  property  by  ttie  ubaittt  bat  a 
c^tlfled  copy  of  the  writ  of  attachm^t,  and 
his  return  thereon,  is  left  in  tbe  office  of  tbe 
registw  of  deeds,  and  a  copy  served  upon 
the  party,  if  he  can  be  found  In  the  county, 
and  no  other  act  or  ceremony  is  needed. 
Gen.  St  1878,  c.  66,  §  ISl.  It  is  only  con- 
structive service,  and  a  summons  by  publica- 
tion may  follow,  In  case  the  defendant  la  a 
nonresident  In  actions  of  this  nature,  the 
complaint  is  filed  with  the  clerk  of  the  court, 
and  becomes  a  public  record;  and  by  section 
34,  c.  7S,  same  statute,  a  Us  pendens  Is  au- 
thorized to  be  filed  in  the  office  of  the  registo' 
of  deeds  of  the  county  where  any  Intereet 
In  real  property  affected  Is  situate,  w  where 
such  real  property  is  Invt^ved  or  brou^t 
In  question.  Now,  such  a  complaint  and  lis 
pendens  each  describes  particularly  the  prop- 
erty affected  by  the  action,  and  the  Judgment 
sought  affects  the  land  only  so  desnlbed. 
If  this  is  not  an  action  In  rem.  It  certainly 
Is  one  In  the  nature  of  such  an  action.  The 
land  so  particularly  described  Is,  by  the  filing 
of  the  complaint  and  the  filing  of  the  lis 
pendens,  as  effectually  brought  within  the 
control  of  the  court  as  It  Is  In  attachment 
proceedings.  Both  records,  together,  are  no- 
tice to  the  public  of  tbe  right  claimed  by  the 
plaintiff  in  the  land,  and  operate  as  effectu- 
ally as  notice  to  the  defendants  of  the  plain- 
tiff's  dalm  as  tbe  ffiing  of  the  attachmmt, 
for  the  complaint  would  be  filed  In  the  same 
court,  and  the  attachment  and  lis  pendens 
filed  in  the  same  register  of  deed's  office. 
In  such  cases,  the  Judgment  rendered  Is 
based  upon  substituted  service,  and  the  en- 
forcement of  the  Judgment  operates  only 
upon  property  within  the  Jurlsdictlfm  and 
contr(^  of  the  court'  In  such  cases,  we  are 
not  compelled  to  soar  after  the  Infinite,  nor 
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^Mto  after  tlw  imfiitbDmatile.  In  Mudb  of 
refined  disUncUoiiB  witboat  anlMtantial  dif- 
ferences. 

The  plwfwttff  does  not  rest  his  cause  (tf  ao> 
tkm  upon  the  liiberait  powers  of  a  eonrt  of 
cbanceiT,  dot  upon  Its  general  jnristUctloD 
irrer  equity  causes,  where  It  Is  contended 
such  powers  are  exercised  only  In  personam, 
bat  npm  tb»  statatory  powee  oonfored  upon 
oar  courts  Jny  le^slatlve  mactments.  QC  the 
coDStltatlonal  power  of  the  legislature  to  do 
tbls,  we  have  no  doubts.  It  seems  to  be  gen- 
•eraOy  admitted*  In  cases  of  partttton  and  caa- 
demnatlon  proceedings,  that  Judgments  of 
courts  wUI  Und  the  particular  property  of 
nonresidents,  eren  thon^  the  service  was  by 
publication.  The  de<7ee  or  judgment  In  this 
action  win  rdate  to  the  land  described  In 
«he  complaint,  and  not  to  any  Judgment  In 
personam.  If  the  title  Is  adjudged  and  de- 
creed to  pass  to  the  plaintiff,  then,  by  the 
Judgment  and  (^Iteration  of  law,  he  has  at 
cmce  constructiTe  poesessl<m,  and  the  right  of 
actual  possession.  Then  be  Is  placed  upon  an 
equal  footing  with  other  citizens  who  hare 
legal  title  to  real  pn^erty,  but  who  are  not 
in  the  actual  possession,  or  who  do  not  reside 
thereon.  / 

As  to  the  authorities  upon  this  question, 
TK>th  parties  die  Pennoyer  t.  Nelt,  95  U.  S. 
714;  and  it  may  be  fh&t  there  Is  language 
used  by  the  Judge  writing  the  opinion,  seem- 
ingly, wairaotlng  the  claims  of  each  party. 
But,  taldog  the  whole  of  the  case  in  connec- 
tion with  the  more  recent  decision  of  the 
same  court  In  Amdt  t.  Orlggs,  134  TT.  S.  816, 
10.  Sup.  Ct  Rep.  657,  and  the  opinion  of 
Judge  Shiras  in  Bennett  t.  Fenton,  41  Fed. 
Rep.  283,  we  think  that  the  very  decided 
w^^t  of  authority  sastalus  the  views  herein 
expressed.  In  the  case  of  Pennoyer  t.  Nefl, 
Mr.  Justice  Field  stated  the  law  relating  to 
the  jurisdiction  In  cases  of  the  service  by 
pabUcatlon  as  follows:  "Such  service  may 
answer  in  all  actions  which  are  substantially 
proceeding  in  rem.  *  *  *  It  Is  true  that, 
In  a  strict  sense,  a  proceeding  In  rem  is  one 
taken  directly  against  property,  and  has  for 
Its  object  the  disposition  of  property  without 
reference  to  the  title  of  individual  claimants; 
but,  in  a  larger  and  more  general  sense,  the 
t«iDS  are  applied  to  actions  between  parties, 
where  the  direct  object  Is  to  reach  and  dis- 
pose of  property  owned  by  them,  or  some  In- 
terest th^eln.  Such  are  cases  commenced 
by  attachment  against  the  propei;{ty  of  debt- 
Ms,  or  Instituted  to  partition  real  estate, 
foreclose  a  mortgage,  or  enforce  a  lien.  So 
far  as  they  affect  property  In  the  state,  they 
are  substantially  proceeding  In  rem,  In  the 
broader  sense  which  we  have  mentioned." 
In  the  case  of  Hart  v.  Sansom,  110  U.  S.  151, 
Z  Sup.  Ct  Bep.  686,  it  is  said  that  "It  would 
doubtless  be  within  the  power  of  the  state 
Id  which  the  land  lies  to  provide  that  If  the 
defendant  la  not  found  within  the  Jurisdic- 
tlm,  w  reuses  to  make  or  to  cancel  a  deed, 
tUs  SboQld  be  done  In  bis  behalf      a  tms< 


tee  appointed  Hw  ooort  for  fliat  purposb" 
TbiB  Is  quoted  with  approval  ttie  ooort 
in  Amdt  T.  Origgs,  snpra,  where  it  Is  fiirth» 
said  that  it  follows  that  if  a  state  has  poww 

to  Mng  In  a  n(Hiresldent  1^  publication,  toe 
the  purpose  of  appointing  a  trustee,  It  can. 
In  like  manner,  bring  him  in,  and  subject 
him  to  a  dhrect  decree.  A  part  09t  the  ^* 
labus  In  the  ease  last  dted  is  as  ftdlows: . 
**A  state  has  power  by  statute  to  provide  for 
the  adjndlcatl<m  of  titles  to  real  estate  with- 
in its  limits,  as  against  nonresidents  who 
are  toought  Into  eonrt  only  by  publication.'* 
In  the  case  of  Hullng  v.  Improvement  C!o., 
180  U.  a  658,  9  Sup.  Ot  Bep.  603,  the  law  Is 
thus  stated:  "The  owner  of  real  estate,  who 
is  a  nonresident  of  the  state  within  which 
the  iiropnty  lies,  cannot  evade  the  duties 
and  obligations  which  the  law  imposes  upon 
him  In  regard  to  such  property  his  ab- 
sence from  the  state.  Because  he  cannot 
be  reached  by  some  process  of  the  courts  of 
the  state,  which,  of  course,  have  no  effi- 
cacy beyond  their  own  borders,  he  cannot 
therefore  hold  bis  prtqwrty  exempt  from  the 
liabilities,  duties,  and  obligations  which  the 
state  has  a  right  to  impose  upon  such  prop- 
erty, and  In  such  case  some  substituted  form 
of  notice  has  always  been  beld  to  be  suffi- 
cient warning  to  the  owner  of  the  proceed- 
ings which  are  being  taken  under  the  au^ 
thwity  of  the  state  to  subject  his  prop^vly 
to  those  demands  and  obliKStlons.'/^'he 
power,  therefore,  of  the  legislature  to  pass 
laws  for  the  adjudlcatlcm  of  title  to  real 
estate,  or  of  any  Interest  therein,  as  against 
nonresidents  who  are  brought  before  the 
court  only  by  publication,  ought  to  be  deem- 
ed settled.  'That  this  power  has  t>een  fully 
and  sufficiently  exercised  by  the  le^slatlve 
enactm^^^  referred  to,  we  think  fully  ap- 
pears. ^We  should  be  very  reluctant  to  hold 
that  our  laws  are  Impotent  to  perfect  the 
title  to  lands  held  by  our  own  citizens  be- 
cause the  nonresident  does  not  come  within 
the  Jurlsdlcticm  of  our  courts,  and  submit 
to  their  Jurisdiction.  Any  other  construc- 
tion of  our  laws  would  leave  our  titles,  fre- 
quently, at  the  mercy  of  a  nonresident  own- 
er, and  the  security  of  such  title,  and  the 
welfare  of  the  state,  demand  that  the  laws 
pertaining  thereto  be  upheld^  But,  by  rea- 
son of  the  Imperfect  servlce-t^the  summons 
herein,  the  Judgmoit  of  the  oonrt  bdow  Is 
reversed. 


FLETCHER  v.  BYER3  et  aL 
(Snpreme  Court  ot  Minnesota.    Dec.  9,  1898.) 
Btrikino  out  Flbabjxos. 
An  order  striking  ont  an  answa  as  sham 

■□Htalned. 

(SyilabuB  by  the  Court) 

Appeal  frmn  district  court,  Hennepin  coun- 
ty; Smith,  Judge. 

Action  oa  a  pr<»ul8sory  note  by  George  H. 
Fletober,  assignee  of  the  State  Bank  of  Mln- 
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Fran  an  acOac  strlktiiff  out  an  answer  aa 
sbom,  dtfandanta  appeal.  Affirmed. 

George  Thwtog  and  Boardmfln  &  Boatelle, 
for  appellants.  Habn  &  Hawley  and  GJert- 
am  &  Band,  for  reapondent 

OILFILIiAJf ,  O.  J.  App^  from  an  <ader 
striking  out  an  answer  as  sham.  The  action 
la  on  a  promissory  note  made  by  the  defend- 
ants Byers,  Oook,  and  Olaric,  payable  to  the 
deftadant  Barnard,  and  bim  indoraed  to 
plaintiff.  The  answer  denied  that  the  note 
was  executed  tor  a  valoable  eonald««tIoa; 
alleged  that  It  was  executed  without  etm- 
aldontlcm;  and  denied  knowledge  or  InfMrma- 
tlon  suffldent  to  form  a  belief  whether  It 
was  Indorsed  by  Barnard  to  plaintiff.  On 
llw  motion  as  finally  submitted,  there  were 
used,  on  the  port  of  the  plaintiff,  the  afflda- 
tHs  of  two  persons,  one  of  th»n  Barnard, 
who  awore  that  the  note  was  Indorsed  by 
Barnard  to  plaintiff.  In  opposition  on  that 
point,  one  defendant  made  affidavit  that  he 
did  not  know  how  It  was.  Another  made 
affidavit  stating,  on  Information  and  b^tf, 
that  Barnard  "hy[M>thecated  said  note,  wftb 
plaintiff  as  security,  for  a  debt  past  due.** 
Neither  attempts  to  show  any  effort,  by  fn- 
aulry  or  otherwise,  to  ascertain  the  precise 
fact.  On  the  point  of  ctmsldaratlon,  plain- 
tiff presented  the  affidavits  of  two  persons, 
<me  of  them  Barnard,  who  swore  that  the 
note  was  given  upon  a  settlement  between 
Barnard  and  tha  defendants  Byers,  Oook  and 
OiarkfOf  Barnard's  claim  against  tliem,  grow- 
ing out  of  a  contract  respecting^  stock  in  the 
Standard  Menomittee  Brick  OtMnpany;  Bar- 
nard, in  his  affidavit,  stating  "that  tlie  re- 
mainder of  said  indebtedness,  being  the  sum 
of  about  fifteen  hundred  dollars,  th«i  and 
there  found  to  be  due  tliis  affiant  from  snld 
defendants  in  said  settlement,  was  paid  in 
cash  by  said  defwdants  to  affiant"  In  op- 
poeitlfm  on  the  matter  of  consideration,  de- 
fendants used  (mly  the  affidavit  of  Oook,  who 
swore  that  "the  note  In  question  was  exe- 
cuted for  s^d  stod:,  but  that  said  Barnai'd 
felled  fo  transfer  said  stock  to  said  Byers, 
Cook,  and  Clark,  as  agreed."  Thw  foUows 
in  the  affidavit  a  long  statement  as  to  trans- 
actions subsequent  to  the  stock  contract,  all 
of  which  is  suggestive  that  part  of  his 
affidavit  above  quoted  is  evasive;  that  while 
It  may  be  literally  true,  it  Is  not  the  euUre 
truth.  But  bis  affidavit  does  not  deny  the 
settlement,  nor  that  the  notes  were  glren 
upon  It  It  states:  "Dep<mait  denies  that 
at  any  settlemwit  between  said  Barnard  and 
these  defendants  Bym,  Cook,  and  Clark, 
ttiese  defendants  paid  said  Barnard  the  sum 
of  flJSOO,  or  any  other  sum,  on  account  of 
the  purchase  of  said  stock."  All  the  affi- 
davits put  It  beyond  i%as<mable  douTit  that 
the  answer  was  false,  and  that  the  defeu'S- 
ants  knew  It  to  be  falser   Order  affirmrd. 


LAMO  V.  PBRRANT. 
(Supreme  Court  of  Minnesota.  Dec. 

BuBHOOATioK— To  RisHTs  or  MoBTSAan— Bti- 

DBNCB  or  Fatviht. 

1.  Although  there  be  no  direct  erldence  cob- 
tradlctinir  the  testimony  of  a  witness,  tlie  iurr 
are  not  boand  to  aco^  tt  as  true,  wbm  n 
oon tains  inherent  improbabilities  or  contradle* 
tioQtr  wbidi,  alone,  or  in  connection  with  otlier 
<nrcnmstanceB  In  evidence,  fnmiA  a  rttson- 
able  ground  for  coDClodlug  that  the  testimonr 
is  not  true. 

^  A  flndiiw  of  faet  hM  aastalBad  It  1k» 
cTKience. 

(Syllabns  by  tbm  Coort) 

Api)eal  from  district  court  Hennepin  eonn> 
ty;  Hotter,  Judge. 

Action  by  WilUam  H-  lAng  against  Bmll 
Ferrant  to  estaUUi  plaintlfTs  rl^ta  as  a 
mwtgagee  of  land  by  relnrosatlon,  and  to  en- 
force and  foredose  the  mortgage.  There 
was  Judgment  for  defendant  and,  from  «ta 
M-der  denying  a  new  trial,  plaintiff  i^peala^ 
Affirmed. 

F.  A.  Gilman,  for  an^dlant  Ja^aon  & 
Atwater,  for  respondent 

OIIiFILLAN,  0.  J.  On  June  80,  1882,. 
plaintiff  conveyed  to  defendant  Eniil 
rant  a  lot  in  Minneapolis,  subject  to  a  mort- 
gage previously  executed  by  plaintiff  to  se- 
cure notes  made  by  him,  which  the  grantee- 
assumed  and  agreed  to  pay  as  part  of  the- 
consideration  for  the  conveyance.  Of  course, 
aa  a  basis  for  the  right  of  subrogation  to  the 
Uen  of  the  mortgagee,  to  establish  which, 
and  to  enforce  the  mortgage,  this  action'  is 
brought  It  must  be  shown  that  plaintiff  paid 
the  mortgage.  The  court  below  found  as  a 
fact  that  be  did  not  pay  the  mortgage.  If 
be  did  not  It  to  Immaterial  who  did,  and  im- 
material that  the  court  cannot  find  from  the 
evidence  who  did.  If  that  finding  Is  sus- 
tained, it  Is  the  end  of  the  case.  On  the 
trial  the  plaintiff  testified  that  he  paid  the 
mwtgage,  and  th^  was  no  direct  testimony 
contradicting  him.  "But  although  there  is 
no  direct  evidence  contradicting  the  testi- 
mony of  witnesses,  the  Jury  are  not  bound 
to  accept  It  as  true,  where  It  contains  inher- 
ent improbabilities  or  contradictions,  which, 
alone,  or  in  connection  with  other  circum- 
stances in  evidence,  furnish  a  reasonable 
ground  for  concluding  that  the  testimony  is 
not  true."  Hawkins  v.  Sauby,  48  Minn.  69, 
GO  N.  W.  lOlS.  Plaintiff's  statement  of  the 
£act  of  payment  aud  how  he  came  to  moke 
It,  has  an  air  of  Improbability;  and  taken 
In  connection  with  his  conduct  subsequent 
to  the  alleged  date  of  payment — espedoUy 
the  fact  that  tor  nine  years  after  that  time, 
and  until  those  who  would  be  likely  to  know- 
how  the  fact  was,  were  all  dead,  he  nevo* 
sus^ested  a  dlaim  on  account  of  it  to  any 
one  against  whom  payment  would  give  bint 
a  claim,  and  that  no  reasonable  explanation 
for  the  delay  and  silence  waa  attempted  by- 
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Umr^t  BMW  almost  lacredRii«u  Tb*  SnO- 
Inr  of  fbe  eourt  vu  Jnattfled  lu  tiw  nl- 
<kiKX:  Orte  affinneO. 


HAXWBLXi  T.  80BWARTZ  et  aL 
fBopreme  OnirC  ctf  Minnesota.    Z>ea  8,  1888.) 

HBS  JUDIOATl. 

Schlaoder  T.  Oorer.  SO  Mtnn.  601,  18  N. 
W.  401.  followed,  to  thft  effect  thst,  vpon  «f- 
InnBtice  of  an  order  for  failure  to  serve  paper 
book  and  brief,  the  matter  inToUed  In  the  or- 
der is  res  adjadlcata,  and  cannot  be  presetted 
a^in  on  ai^eal  from  the  judgment. 
(SrUabos  by  the  Ooort) 

Appeal  teom  mtmldpal  court  of  St  Paul; 
Oory,  Judge. 

ActltHi  Mar7  T.  Maxwdl  agaliiat  OUn  S. 
Scbwartx  and  A.  B.  Capehart.  From  a  Judg- 
ment for  plabittff*  derwiflanta  appaaL  Af- 
firmed. 

A  B.  Gapdiart,  tar  appdlants.  X  Bduxu* 
ooaker,  ftar  respcndent. 

GILFIXiIAN,  G.  J.  In  the  comt  bcilow  an 
order  was  made  BtrDUng  oat  the  answer  aa 
•bun.  From  this  wder  the  dttFendanta  ap- 
pealed to  Hils  court,  and  at  the  last  April 
term  the  order  was  affirmed  for  failure  of 
the  siKidlaDts  to  fxnuply  wltlt  tbe  rule  re- 
iinfarfng  the  paper  book  and  aaatgnments  of 
•error  to  be  served.  Judgment  for  plaintiff 
having  been  entered  In  the  court  below,  the 
-defoidants  bring  this  appeal  therefrom. 
The  only  error  claimed  Is  In  making  the  or 
•dtf  striking  out  the  answw.  That  matter 
Is  TVS  a^Indlcata  by  the  former  judgment 
<it  this  court,  and  cannot  be  again  called  in 
<iae8tion  on  an  appeal  from  the  Jndgmait 
Schlcuder  v.  CJorey,  80  Minn.  SOI.  IB  N.  W. 
401.  The  judgmoit  la  affirmed,  wltb  8  per 
cent  OamaseaL 


NELSON  V.  FINSBTH. 
^8npr«ne  Ooort  of  Minnesota.    Dee.  6,  1803.) 
Bpgajiiaa  Gasb  sob  Fumthbs  Evidxscb  —  Nbw 

TkUIi— KbWI,T-DJ8COTWIKX>  BVIDIKOX. 

1.  A  refusal  to  reopen  the  case  for  farther 
<Tldence  Md  not  an  abtue  of  discretlcai. 

2.  An  affidavit  Md  not  to  show  newtydls- 
enered  evidence  for  the  reason  that  the  teets 
•Uted  in  it  as  such  bad  alicady  been  eataUlahed 
<m  the  trial. 

(SrUabuB  by  the  Court) 

Appeal  from  municipal  ooort  of  Ml  mi  sap 

«Us;  Elliott.  Judge. 

kctSoa  by  Mela  El.  Nelson  against  Halvur 
%.  Phiset2i.  There  was  Judgment  fbr  defend- 
ant, and  from  an  order  denying  a  new  trial 
plaintiff  AVpeeHB.  Affirmed. 

Hw  actloa  was  bcought  to  recover  the  anm 
-of  1175,  alleged  by  plaintiff  to  have  be«i 
toaned  to  defendant  Defendant  answered, 
allying  tbat  tilie  money  soo^t  to  be  reoor- 
*  «ed  was  not  loaned  to  him,  but  was  Invest- 
''d  by  plaintiff  In  the  business  of  the  partner- 


atalp  composed  of  plaintiff  and  deCiendant 
In  his  replj,  idalntlff  admitted  the  partnH>> 
ship,  but  denied  tbat  this  mcm^  was  invested 
by  him  in  IbB  partnership  bosliieas.  At  the 
trial,  defaidant  put  In  ertdenoe  aa  accomit 
book  of  the  firm,  showing  an  entry  of  the 
amount  sooi^t  to  be  recovered  as  alleged 
1^  defendant  When  eourt  adjourned  In  the 
evening  on  the  day  of  trial  boCh  parties  had 
rested,  with  an  agreement  tbat  on  the  fol- 
lowing morning  plaintiff  might  fntrodnee  the 
teetlmony  of  Wlnfldd  W.  BsjdwelL  The 
next  mtH^lng  i^ntlff,  aftw  the  Introduction 
of  Baidwell's  testimopy>  offered  the  testi- 
mony (rf  W.  H.  DwaldsoD,  an  nUfiged  ezf 
pert,  as  to  13ie  appearance  ot  the  ratries  In 
tte  book  ct  aecoonta  for  the  purpose  at  im- 
peaching the  gemitesMsa  of  oitry  In  qoes- 
tlon.  The  court,  oa  ohjectton  tbereta^  n- 
fused  to  allow  Donaldacm  to  be  owoni. 

GeiH^  H.  Benton  snd  J.  BI.  Burltngam^ 
for  appellant  Peterson  A*Kolllner.  tor  re- 
spondentt 

GlLniiLAN.  O.  J.  When  on  a  trial  ttw 
partlea  doae  their  errtdeace,  it  la  ordinarily 
In  the  sound  disisetton  of  the  court  to  per^ 
mlt  or  rcAue  to  permit  Ihem  to  reopen  the 
case  fbr  forOter  erldenee.  We  see  no  reason 
to  suppose  the  ooort  almsed  that  discretion 
In  this  Instance.  The  book  to  Impeach  which 
the  idahitlff  desbied  to  reopen  hit  cau  for 
farther  evidence  was  Introduced  on  the  12th, 
after  It  had  been  Tertfled  by  the  oath  of  the 
defendant,  and  Ibe  plaltfUff  testlfled  In  Im- 
peadbmant  of  It  as  to  the  mtiy  to  prove 
which  It  was  offered.  The  suspldoin  Indi- 
cations In  the  book  were  open  to  an  ordi- 
nary hispeeUon  of  It  If  the  plaintlfl  desired 
to  introduce  farther  erldence  to  Impeadu  It 
he  ought  when  on  the  12th  It  was  agreed 
that  the  evidence  was  dosed  except  as  to  one 
witness,  (BardweU.)  and  the  canse  was  coiir 
ttamed  to  the  next  day,  to  hare  reserved  ttie 
right  or  asked  permlssloa  to  lutrodnce  for^ 
ttier  eridmce  In  Impeadiment  of  the  bodk. 
BiiTtng  rested  wtthont  doing  so,  It  was  not 
abuse  of  discretion  In  thtt  court  to  refuse  to 
reopen  the  ease.  There  was  no  newly-dls- 
covered  evidence.  Bmy  fbct  set  forth  as 
such  In  the  affldaTlts  ottenA  appeared  from 
the  book,  and  was  already  proved  by  it  nie 
Inference  to  be  drawn  from  those  facts,  that 
they  did  or  not  Aow  the  book  to  have  been 
mutilated,  and  the  rattxy  rdled  mi  by  defend- 
ant to  be  fUse,  was  for  the  court,  and  not 
for  any  witness.   Order  affirmed. 


HOUI/TON  V.  GALLOW. 
(Snprune  Oourt  of  Minnesota.  De&  7,  1683.) 
ArpsAmjuioa— Watvbb  or  IsaaouuiuTT  iir  Sbbt- 
ICB  OF  Pbocbbb— Sbtting  Abidb  Sbbviob. 
1.  By  appearing  and  moving  to  set  a^de 
the  service  or  a  summons  on  the  gronna  that 
th»  eomplaint  was  not  filed,  and  no  copy  of  it 
serrsd  irith  the  sumDious.  a  party  does  u^t 
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w^Te  tlw  Itr^nilultr  In  the  mvlce,  alllioQiAt 
he  does  not  enresslr  state  that  hla  appearanee 
Is  special,  ana  limited  to  the  poipoaes  cf  the 

modon. 

2.  Btid,  aJao,  tiiat  In  thU  ease  there  was  no 
error  In  setting  aside  the  Mrrtee  oi  the  ram* 
mona. 

<Sy)labnB  br  &e  CoarL) 

Appeal  from  district  court,  Hennepin  ooon- 
ty;  Smith,  Jndg& 

Action  by  Horatio  Hooltmi  asalnst  Jos^ 
Qfillow.  From  an  order  setting  aside  the 
•ervlce  of  sammons,  plaintiff  appeal*.  Af- 
flrmed. 

Spencer  &  Alford,  for  appellant  Bobb  ft 
Slack,  for  reepcmdent 

HTTOHBLL,  J.  The  mnuuons  In  this 
actlm  waa  legnlar  upon  Ito  face,  and  waa 
•erved  In  the  manner  pnnided  by  Btatate. 
It  stated  that  tbe  cmnj^alnt  wu  flled,  bat 
in  fact  It  bad  not  beoi,  and  no  copy  was 
served  with  the  snmmona.  On  this  ground 
the  defendant  made  a  motion  to  have  the 
aerrlce  of  the  muimonn  set  aidde,  and  the 
action  dhunlmed.  The  motion  was  confined 
to  this  Bpedflc  poxpas^  but  the  attwnegni 
signed  the  notice  <tf  motku  as  "atttmeya 
for  defendant,"  without  expresdy  Hinitlng 
their  appeoranoe  to  that  purpose.  This  the 
plaintiff.  In  the  (Hdglnal  MeC  dalmed 
amounted  to  a  general  appearance,  which 
wi^Ted  all  defects  in  the  aerrlce  of  the  som- 
mona.  Had  the  defect  complained  of  gone 
to  the  Jurisdiction  of  the  court  over  the  per- 
sim  of  the  deffindan^  then  ml^t  posrtbly 
hare  been  something  In  tbe  point,  although 
It  will  appear  from  the  f»eral  tssux  ot  oar 
dedslais  aa  the  subject  tba^  In  determining 
wbetber  an  appearance  was  general  or  spe- 
cial, we  hare  looked  to  the  porpoaes  for 
which  It  was  made,  rather  than  to  what  the 
party  had  JabOeA  It  Bnt  It  Is  settled  by 
HlUette  T.  Mehmke^  28  MbUL  SOOk  8  M.  W. 
TOO,  that  the  court  acquired  Jurladicttoa  by 
the  service  oC  the  summons,  ud  that  the 
fiiflnre  to  file  or  serve  the  C(HEqplalnt  waa 
a  mere  Irregulaiity.  the  remedy  toe  which 
was  hr  niotUm  to  set  atfde  die  serrlce;  and 
It  was  never  h^  tliat  an  aroearance  1^ 
making  a  motifm  tor  the  sole  purpose  of 
taking  advantage  ot  an  Irr^tulailty  amount- 
ed to  a  waiver  of  It  So  flar  fhxn  being  a 
walrer  of  the  Irregularity,  it  Is  Just  the  re- 
verse of  It  In  a  aup^emental  brlet  ooun- 
ml  aeem  to  admit  this,  and  to  abandim  their 
original  ground,  but  claim  that  the  court 
did  not,  under  the  drctmistanoes,  exerdse 
a  IHToper  discreti<m  In  setting  aalde  ttie  serv- 
ice of  Bumnums.  The  <mly  showing  made  by 
plalntifl  in  (^position  to  the  motlmi  was  an 
afflda-vlt  by  one  of  his  oounsel  that,  at  the 
time  be  issued  the  smnmona,  he  was  Informed 
and  believed  ttiat  defendant  was  about  to 
leave  the  state  befm  he  could  pr^uire  and 
file  a  written  complaint,  and  that  defend- 
ant would  be  absent  from  the  state  a  long 
time,  and  thnt  he  (counsel)  afterwards  pre* 
pared  a  cmnplalnt  wMbont  nnnecesaary  de- 


lay, wUch  was  filed  on  the  second  day  after 
tiie  servloe  of  tlie  snmmona  Aasundng  Ibat 
a  showing  might  be  made  which  would  re- 
quire the  court  to  refuse  to  set  aM»  tbe 
service  of  the  summons  notwithstanding  the 
irregularity,  yet  tills  affidavit  failed  to  make 
out  any  such  ease.  For  autfit  Uiat  an>eared 
on  tile  hearing  of  tiie  motion,  the  defendnnt 
might  still  have  been  within  the  state,  aa 
ttiat  new  service  might  have  been  made  on 
him.   Order  affirmed. 


FAOAN  V.  FBOPLXrS  SAY.  &  LOAN 
ASS*N. 

(Supreme  Court  of  Minnesota.    Dec  7,  1893.> 
UoareAea— Ck>xBTBiioTio>r— FoaaouMDim— Ao- 

OOOHTIBa  VOB  SUHPLOB. 

1.  A  certain  mortgage,  executed  by  a  bor- 
rowing member  to  a  so-called  "building  asso- 
ciatioD,"  construed,  and  held  not  to  be  security 
for  *^uetf '  w  '^mbscriptions"  on  stot^ 

2.  Wh«e  a  mor(«asee  foredoeee  under  a 
power  of  saley  and  in  hu  notice  cl^ms  as  due 
an  amount  greater  than  is  allowed  Iqr  the 
terms  of  the  mMrtcage,  and  bids  in  the  propoty 
for  that  amount,  be  is  liable  to  the  mortgagor 
or  his  asrigna  for  the  excess;  fcdlotring  former 
decisionB.  Where  land,  whidi  Is  sabject  to  two 
mortgages,  is  sold  on  the  first,  the  lim  of  the 
second  Is  transferred  from  the  land  to  the  sur- 
^us  of  the  proceeds  of  sale  after  satisfying  the 
first  OHXIgage;  and  the  second  mortgagee  la 
entitied  to  such  surirfus  to  the  extent  neceaaaiy 
to  satisfy  his  mortgage,  although  by  Its  tttms 
his  debt  is  not  yet  due. 

(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Smith,  Judge. 

Action  by  James  A.  Fagan  against  the 
People's  Savings  &  Loan  Association  to  re- 
cover an  amount  for  which  mortgaged  prem- 
ises were  sold,  alleged  to  be  In  excess  of  the 
amount  due  on  the  mwtgage.  Judgment 
waa  ordered  for  pliOntifl,  and  defmdant  ap> 
peala  Affirmed. 

Chaa.  If.  CJooley  and  Ohaa.  Q.  Van  Wert, 
for  appelant  ftooks  ft  Hendrix  and  F.  B. 
WrliSit,  for  respondent 

MITGHKLL,  J.  One  Hangen  ezeented  to 
defendant  {then  called  the  People's  Building 
&  Loan  Assodatlon)  a  first  mortgage  m  ce^ 
tain  real  estate,  and  then  executed  a  secdtad 
mortgage  on  the  same  property  to  the  plain- 
tiff. Defoult  haring  been  made  in  the  eooAl- 
tlons  of  the  first  mortgage,  defendant  stdd 
the  premises  xta&a  a  power,  Itadf  being  the 
purchasa-  at  tb,e  sala  Plaintiff  brought  this 
action  to  recover  an  alleged  surplus  of  tiw 
proceeds  of  sale  over  and  above  the  amcnmt 
due  tm  defendant's  mortgage,  claiming  that 
be  Is  entitled  to  the  same  as  seomd  mort- 
gagee. 

1.  The  first  question  Is  whether  tboe  was 
any  "surplus;  that  Is,  whether  the  amount 
bid  by  tbe  defendant  exceeded  tbe  amount 
due  on  Its  mwtgag&  The  defendant  Is  a 
ocMTporatlon  organized  under  title  2,  e.  Si 
Gen.  St  18T8t  and  claims  to  be  a  **bnUdlag 
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assodatloii;''  bat  Its  articles  of  association 
and  by-laws  disci ose  that,  while  It  has  adoptr 
ed  some  of  the  features  of  building  assoda- 
ttona,  It  la  rather  what  Its  present  name  in- 
dicates,—a  savings  and  loan  assodaUon.  As 
the  question  how  much  was  due  to  the  de- 
fendant must  be  settled  by  tb,e  terms  of  the 
mortgage  itself,  there  being  nothing  In  the 
articles  of  association  or  by-laws  whidi,.  by 
being  referred  to  in  the  mortgage,  affects  Its 
construction,  It  Is  not  necessary  to  refer  to 
eltlaer  the  articles  or  the  by-laws,  except  two 
or  three  proTlaions  of  the  latter,  which  may 
throw  light  on  the  meaning  of  some  of  the 
proTisions  of  the  mortgage.  The  by-laws 
proTide  that  each  shareholder  In  class  1  shall 
pay  58  cents  each  month  on  each  share  of 
stock  owned  by  him  until  such  sh^re  shall 
mature,  or  arrive  at  the  par  value  of  $100; 
also  that  if  he  shall  be  In  default  in  the  pay- 
neat  of  any  of  these  installments  for  more 
tban  three  days,  he  shall  pay  a  certain  sped- 
fled  line  on  each  share  for  every  month, 
thereafter  while  thus  in  default  They  also 
provide  that  any  shareholder  borrowing  mon- 
ey from  the  association  shall  give  his  non- 
negotiable  note  for  the  same,  aecured  by 
mortgage,  and  shall  until  bis  loan  Is  repaid, 
or  bis  stock  matures,  pay,  in  addition  to  the 
monthly  installments  on  his  stock,  a  month- 
ly premium  of  the  number  of  cents  per 
share  bid  by  him  on  each  share  tvr  his  loan, 
and  interest  on  the  loon  at  6  per  cent,  per 
annum.  They  also  iwovlde  tb^t  any  bor^ 
rowing  shareholder  may  at  any  time,  when 
not  In  default,  on  80  days'  notice,  release  his 
mcvtgage  by  repaying  bis  loan  and  the  ex- 
pense of  satisfying  the  mortgage.  Haugfen, 
being  the  owner  of  150  shares  of  stock  of  the 
association  of  class  1,  of  the  "par"  or  "pald- 
wp"  value  of  fl5,000,  made  a  loan  of  the  as* 
sodatlon  of  115,000.  and  executed  a  con- 
tract, of  which  the  following  are  the  material 
provisions:  "Kecelved  of  the  People's  Bond- 
ing and  Loan  Association,  $16,000,  as  a  loan 
on  ISO  shares  of  stock  owned  by  me  in  said 
assodatlon.  And  I  agree  to  pay  to  said  as- 
sociation on  the  14th  day  of  each  month 
«274.d0,  which  shall  be  applied  as  follows: 
nrst  To  the  payment  of  any  fines  or  oth^ 
assessments  made  against  me  In  pursuance 
of  the  by-laws  of  the  association.  Second. 
To  the  payment  of  tb,e  premiums  for  prefer- 
ence due  on  said  loan,  amounting  to  $112.50 
month.  Third.  To  the  payment  of  the 
Interest  due  on  said  loan,  amounting  to  (75 
per  monttL  Fourth.  The  balance  of  said  pay- 
ments shall  be  credited  as  dttes  on  said  stock. 
Said  payments  shall  be  continued  until  the 
dnes  credited  on  said  stock,  together  with 
the  dividends  th.ereon,  shall  equal  the  amount 
of  the  loon.  Should  I  fall  for  six  months  to 
pay  said  monthly  payments,  then  tiie  whole 
amount  of  said  loan  shall,  at  the  option  of 
uid  association,  at  once  become  due  and 
payable."  Hangen  also  executed  to  the  as- 
sociation the  mortgage  referred  to,  the  con- 
ditlMis  of  which,  after  settli^  oat  the  con- 


tract; were  that,  if  default  should  be  madO' 
in  the  payment  of  said  sums,  or  any  part 
thereof,  at  the  time  and  manner  specified  In 
the  contract,  the  aasociatlon  was  authorized* 
to  sell  the  mortgaged  premises  at  auction, 
"and  out  of  the  moneys  arising  from  such- 
sale  to  retain  the  prindpal.  Interest,  and  pre- 
miums which  shall  then  be  due  on  said  con- 
tract, and  all  fines  and  penalties  due  and* 
payable  in  accordance  with  the  by-laws  of 
said  assodatlon,  •  *  *  and  pay  the  sur- 
plus, if  any,  to  the  mortgagor,  her  heirs,  rep- 
resentatives, or  asdgns."  In  determining  how 
much  was  due  on  the  mortgage  at  the  date- 
of  the  foredosure  sale,  of  course  the  question 
Is,  what  was  It  security  for?  and  upon  this 
It  seems  to  us  that  the  controlling  provl8ioa> 
of  the  mortgage  is  the  one  last  quoted,— as  to 
what  the  mortgagee  was  authorised  to  re- 
tain out  of  the  proceeds  of  sale.  The  con- 
trovssy  in  the  case  is  as  to  whether  the 
mortgage  was  security  for  th^e  monthly 
"dues"  of  5S  cents  per  share  on  the  stoc^. 
It  seems  to  us  that  the  express  terms  of  the 
mwtgage  condustvely  settle  this  In  the  nega- 
tive. All  that  the  mortgagee  was  anthorlzed 
to  retain  out  of  the  proceeds  of  sale  were  the 
prindpal.  Interest,  and  premiums  then  due^ 
and  all  fines  and  penalties  due  and  payable 
according  to  tne  by-laws.  "Dues"  or  "sub- 
Bcriptions"  on  Hxe  stock  are  not  hiduded. 

Originally  and  legitimately  a  "loan"  by  a 
building  association  to  a  member  was  mere- 
ly an  advanced  payment  to  him  of  the  par 
<ff  mature  value  of  his  stock.  No  repayment 
of  the  "loan"  was  provided  for  or  antldpat- 
ed,  and  the  mortgage  was  merely  security 
for  (1)  the  payment  of  stock  "dues"  during 
the  existence  of  the  assodatlon,  or  of  that 
particular  series  of  stock,  which,  if  iwUd^ 
would  raise  the  value  of  the  stock  to  an 
amount  equal  to  the  sum  advanced;  (2)  in- 
terest on  the  advance  during  the  Interval  be- 
tween the  date  of  the  advance  and  the  ma- 
turity of  the  stock,  the  "premium"  or  "bo- 
nus" bid  by  the  advanced  member  being 
usually  taken  out  of  the  "advance."  Under 
such  a  mortgage  the  "prindpal"  secured 
would  be  the  stock  "dues,"  and,  in  case  of 
default  on  part  of  the  mortgagor,  the  amount 
presently  due  on  the  mortgage,  aside  from 
Interest  on  the  advance,  would  be  the- 
amount  of  stock  dues,  not  merely  to  the  date 
of  sale,  but  up  to  the  expiration  of  the  dura- 
tion of  the  assodatlon  or  of  that  particular 
series  of  stock.  The  reasons  why  the  mort- 
gage should  BO  provide  In  such  a  case  are 
quite  manifest  The  "borrowing"  member 
liaving  been  paid  the  matured  value  of  his 
stodc  in  advance,  and  there  bdng  no  pro- 
visions for  the  repayment  of  this  "advance,*" 
it  is  quite  evident  that  to  protect  the  associa- 
tion it  should  have  security  for  the  payment 
of  stock  "dues"  up  to  the  date  of  the  maturi- 
ty of  the  stock;  for  it  is  the  payment  of 
these  dues  which  is  relied  on  to  ultimately 
raise  the  value  of  the  stock  so  as  to  equal 
tlie  sum  advanced.   But  no  sach  reasons 
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-existed  in  the  present  cue,  and  the  mort- 
gage la  entirely  different  in  its  proTlslons. 
la  case  ot  a  default  on  part  of  the  mortga- 
gor, the  asBodatltni  <m  foredosore  obtains 
cepayment  ot  tha  principal  sum  loaned,  and 
-all  Interest  and  premiums  (which  Is  but  an- 
-other  name  Cot  interest)  up  to  the  time  ot 
«al^  together  with  all  Ones  and  penalties 
then  due  the  aasoclation.  No  reason  exists, 
In  the  nature  of  things,  why,  under  such  cir- 
■cnmstances,  a  borrowing  member  shall  giro 
security  for  the  payment  of  stock  "dues"  w 
Isnbscriptions,"  any  more  than  a  nonbor- 
Towing  member.  "Bie  same  may  be  said  of 
^^tf"  and  "penalties,"  but  it  la  enough 
that  as  to  them  the  mortgage  so  proTldes. 
Tlie  mistake  of  some  writers  on  this  snb- 
Ject  Is  that  they  start  out  having  in  mind 
iriiat  a  bnlldlDc  association  'Ooan"  originally 
-was,  and  what  a  mortgage,  in  such  a  case,  se- 
-cured,  and  then  Interpolate  the  same  terms 
4nto  all  modern  so-called  "building  associa- 
tion nunrtsages,**  regardless  of  the  terms  of 
tbs  contract  But  in  every  case  the  ques- 
tltm  la  not,  what  contracts  did  such  associa- 
tions onoe  make?  or,  what  legitimately  ought 
-to  be  ttie  iffOTlstons  of  such  contract?  but, 
what  contract  have  the  parties  In  fact  made? 
The  mortgage  in  this  esse  not  b^g  security 
Dor  "dues,"  and  the  defendant  having  no 
irlght  to  retain  them  out  of  the  proceeds  of 
the  sale  of  the  premises,  it  follows  that  the 
amonnt  bid  at  the  sale  was  in  excess  of  the 
mmonnt  dne  on  the  mortgage  according  to 
its  twins  In  a  anm  squal  to  the  amount  of 
the  verdict, 

2.  Buying  on  a  line  of  decisions  commen- 
-clng  with  Bidwell  t.  Whltn^,  4  Minn.  78, 
«ad  on  Dlckmon  v.  Hayes,  26  Minn.  100, 
1  N.  W.  884,  it  Is  contended  that  plalntlffl; 
"bavlng,  without  objection,  suffered  a  sale 
foredosnre  for  the  amount  claimed  in  the 
■QOtioe,  cannot  now  recover  the  alleged  snr- 
phis;  tliat  he  should  have  enjoined  the  sale, 
^t  we  have  repeatedly  explained,  and  espe- 
•ctally  in  SeUer  t.  Wllber,  29  Minn.  307,  33 
N.  W.  136,  that  these  cases  have  no  applica- 
tion to  a  case  like  the  present  The  doc- 
trine of  Bidwell  V.  Whitney,  and  of  cases 
-following  it  only  applies  where  the  amount 
•dalmed  to  be  due  is  according  to  the  express 
terms  of  the  contract  although  more  than 
the  law  would  enforce.  The  basis  of  these 
-decisions  Is  that  if  a  man  exinressly  agrees 
to  pay  more  than  the  law  will  enforce  against 
him,  he  may.  If  he  chooses,  abide  by  the 
terms  of  the  contract,  and  that  he  does  so 
"by  remaining  silent  while  the  other  party  Is 
-enforcing  the  contract  according  to  its  terms. 
Dick^son  r.  Hayes  merdy  holds  that  wb^e 
4he  party  Is  asking  equitable  relief  by  setting 
aside  the  sale,  or  by  allowing  him  to  redeem 
by  paying  less  than  the  amount  bid,  be  must 
show  an  excuse  for  not  enjoining  the  sale. 
But  we  have  invariably  sustained  the  right 
-of  the  mortgagor  or  his  assigns  to  recover 
the  amount  bid,  although  claimed  in  the  no* 
<lcci,  in  sxcess  of  the  amount  due  on  the 


mortgage  according  to  its  t^iiis.  Bomett  v. 
Healy,  6  Minn.  240;  BaUey  t.  Merritt  7 
Minn.  159;  Spottswood  v.  Herrick,  22  Minn. 
648;  Seller  Wllber,  supra.  In  soch  a  case 
the  mortgagee's  only  escape  from  UabUity  for 
the  excess  Is  to  show  some  ground,  such  as 
excusaUe  mistake,  entitling  him  to  equltatde 
relief  by  having  the  sale  set  aside,  and  a  new 
tmredoeure  wdered.  See  Lane  v.  Holmea, 
(October  term,  1803,)  57  N.  W.  132. 

8.  It  is  further  contended  that  idalntlff  Is 
not  entitled  to  recow  this  sorplus,  because, 
by  its  torms,  the  debt  seoared  by  his  moxt* 
gage  is  not  yet  dn&  But  he  is  not  suing 
on  the  debt,  but  to  recover  the  proceeds  of 
his  mortgage  eeeuritr.  When  land  la  sold 
on  a  first  mortgage,  which  la  sobject  to  a 
subsequent  11^,  the  lien  Is  transfwred  i^ra 
the  land  to  the  surplus  money.  The  pro- 
ceeds of  the  sale,  after  satiBfjrlng  the  flrst 
mortgage,  stand  in  place  of  the  equity  oft 
redemption  to  those  who  had  title  to  or  lien 
upon  it  The  right  to  this  surplus  passes  to 
the  grantee  or  assignee  of  the  mortgagor  by 
a  c<mveyance  of  w  mortgage  upon  the  equi- 
ty of  redemption;  and  the  court  will  always 
direct  the  apudicatlon  of  the  money  aoemd- 
ing  to  the  rlzhts  of  the  parties  as  th^  ex- 
isted previous  to  the  alteraticm.  of  the  estate. 
In  case  of  future  Installments  to  become 
due  on  the  flrst  mortgage;  or,  In  case  of  a 
second  mortgage,  not  due,  the  mortgagees 
would  be  entitled  to  the'  surplus  to  the  ex- 
trait  necessary  to  pay  their  mortgages  in 
fnIL  If  the  debt  was  on  lDta*eBt  that  would 
be  saved;  tf  not  on  interest  a  dednetlon 
would  be  made  by  way  of  rebate  of  Interest 
Our  statute,  (Gen.  St  c.  81,  I  4,)  which  Is 
but  declaratory  of  what  the  law  has  always 
been,  expressly  provides  tar  this  being  done 
In  case  of  future  installments  on  the  same 
mortgage.  But  the  ivlnciple  Is  the  same  in 
the  case  of  second  mortgages.  Barber  t. 
Gary,  11  Barb.  5^  Although  not  neceasory, 
perhaps  the  safer  practice  in  such  cases  Is 
for  the  second  mwi^agee  to  Join  the  own- 
a  on  the  equity  of  redemption  as  a  party 
defendant  Undoubtedly  such  owner  ^Igfat 
intervene,  and  In  a  proper  case  the  defend- 
ant holding  the  surplus  might  require  him  to 
be  interideaded.  But  no  muA  qnestlon  is 
Involved  In  this  case. 

It  can  hardly  be  necessary  to  say  In  c<m- 
dusion  that  It  does  not  concwn  defendant 
whether  plaintiff's  mortgage  was  without 
consideration  or  not  and  hence  that  the  court 
was  right  in  exiduding  ertdenoe  as  to  tbs 
fact   Order  alHrmed. 


HALTTFTZOK  v.  GREAT  NOBTHSSN  KT. 
CO. 

(Si^me  Court  of  Minnesota.  Dec.  T,  1868.) 
Hastbk  and  Bbbvuit  —  Waix  Bsutioit  Bxibts 

— LlABILITT  or  IflSTBH  TOtt  IlUDBIBB. 

1.  If  a  servant  who  Is  employed  to  perform 
cotaln  work  for  his  master  procttros  another 
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persou  to  assist  blm,  the  ina»t«r  Ui  liaJUe  for  the 
o^Jieoice  of  the  latter  only  when  the  serrant 
had  authority  to  employ  such  asBistant. 

2.  But  this  anthonty  may  be  implied  from 
toe  nature  of  the  work  to  be  performed,  or  from 
tbe  general  course  of  conducting  the  business 
of  the  master  by  the  servant;  and  it  is  not 
necessary  that  there  should  be  an  express  em- 
pkTment  of  the  peraoB  ia  bcbalf  of  the  master, 
«r  tkat  compeBBatioD  be  paid  «c  expected.  It 
ii  eoouxh  to  render  the  master  liable  U  the  per- 
son giiilty  of  the  negligence  was  at  the  time  In 
Hft  renderisfc  service  for  him  bj  hie  toawaxt, 
•xpreas  iv  iaqpited. 
ISyUahoa  lij  the  Omrt.) 

Appral  trmn  dlstrtct  court,  Wright  connty; 

Action  f(v  personal  bi}ttrlea  by  John 
Haliq»ts>k  MAbUt  the  Great  Northern  Ball- 
waj  Company.  From  a  jnd^ent  for  plaln- 
tHT,  flefendant  a[^>eals.  Affirmed. 

W.  G.  Iktdge  and  Wendell  &  Pldceon.  for 
appeUoni:.  Wjd.  B.  Cnlkln  and  J.  T.  AUey, 
for  respoBdrat 

lOTCHaLU  X  The  plaJnflff  taransfat  tUs 
meOam  to  reoow  lor  pcnMal  U^Jurtw  Ms 
infant  ^iMA,  noBfA  hj  tte  a^tifiam  «f 
tifee  aUeeed  servant  of  tte  defMidant  <acn. 
8L  1U6,  c  66,  I  S4.  Tbe  mjorlw  wftM  ta- 
fleted  by  one  O'OooneH,  «nd  the  only 
tkm  tH<eBaitBd  toy  this  ajifMal  li  irtieitjwr 
OYJeneU  was  defendant's  soraat  The 
cffidenee.  In  wUxii  tiiew  ia  no  nateriai  «on- 
AkX  Is  mbstutially  as  foUewa:  The  de- 
<BBdant  mahitaiped  a  pohUc  devot  and 
frdfbt  and  paaaenger  atattoo  at  the  FUla«e 
«f  Womdy.  The  prranlMB  were  ovned  and 
«aBtrolled  bj  the  defeDdaot,  but  the  aroat 
Northern  En^ieas  Company  and  the  Waat- 
«ni  Unton  Tetegniph  Company  had  1hefr 
la  the  sanw  building,  one  Weetlng- 
hsnse  being  the  oanuBon  axeot  of  aU  three 
■coaapanh^g.  WestlofhiHiae  had  exclosiTe 
4Mrat  of  all  .of  defeadanfa  Inulneaa  at  the 
atatlen.  He  teatlfiad  that  he  had  no  au- 
tiuKlty  to  eaqdoy  ai^  assistants,  aocb  an- 
thorl^  beloK  CKCbislTely  vested  in  th»  gen- 
cral  offloen  ot  the  company;  and.  aa  re- 
spects expreas  authority,  this  testimony  Is 
aot  contradicted,  for  a  year  or  more  be- 
ton  the  injury  complained  of,  Weatlnghouse 
bad  permitted  a  young  man  named  Pontch 
ts  use  and  practice  on  the  Instruments  In 
the  office,  for  the  purpose  of  learning  teleg- 
raphy; and  durtng  that  time  Foutch  had 
been  in  the  habit,  as  occasion  required,  of 
assisting  Westioghouse  in  the  performance 
of  hts  railway  duties,  such  as  selling  tickete, 
handling  freight,  putting  out  switch  lights, 
etc.  He  had  no  c<«)itract  witii  the  railway 
company,  and  received  no  wages;  the  work 
be  did  evidently  being  In  return  for  the  privi- 
lege of  the  ofilce,  and  the  use  of  the  instru- 
moits.  In  learning  telegraphy.  Th^  Is  no 
evidence  that  the  general  officers  of  the  de- 
fendant knew  of  or  assented  to  Foutch's  par- 
forming  this  work,  except  the  length  of  time 
It  bad  continued,  and  the  absence  of  any  tes- 
timony that  they  evor  objected.  About  10 
T.57N.ir.Da2— 10 


days  before  the  accident,  Westinghouse,  with 
the  permission  of  the  Western  Union  Tele- 
graph Company,  gave  O'Connell  the  privi- 
lege of  the  otBce,  and  the  use  of  the  Instru- 
ments, for  the  purpose  of  learning  teleg- 
raphy, evidently  under  substantially  the 
same  arrangement  by  which  he  had  previ- 
ously given  Foutch  similar  privileges. 
O'Connell  had  no  contract  with  the  defend- 
ant and  received  no  wages.  The  time  be- 
tween Us  coming  into  the  office  and  the 
date  of  the  accident  was  so  tu-Ief  tlmt  the 
evidence  Ig  v^y  meager  as  to  his  doing  rail- 
road work  about  the  statkMi  during  thai  time, 
but  there  was  evidence  tending  to  show  that 
be  had  on  sevecal  oooaeloBS,  with  the  knowl- 
edge JtfiA  consent  of  Westinghouse,  hojidled 
fright  On  the  day  ia  xyatietlon,  be  went 
to  work,  with  a  troclp,  ta  move  some  goods 
from  the  station  ptotforra  into  a  freight  room. 
Foutch  assisted  hUn  by  piling  up  the  goods 
in  the  room  whUe  O'CenwHll  carried  thraa 
In.  WhUe  thus  hfl^llng  the  truck,  O'Con- 
nell ran  it  agafost  plsiotlfre  child,  who  was 
walking  around  the  depot,  aad  liuUcted  the 
Injury  «on)j;aaJLned  •t  There  la  no  evidmce 
tbat  at  or  ptjor  to  the  accidmit  the  general 
officecB  «f  the  defendant  knew  that  O'Con- 
nell was  employed  about  ttie  statiofL  But 
both  JViutcb  and  O'Conn^l,  aftw  the  aoc!- 
deat,  oontlnuad  at  the  depot,  pi*aeticlng  telefi- 
raphy,  and  asfriwtJjsg  Weatlnghouse,  as  be- 
JCore.  In  nelUng  ttdvto.  hAndUng  freight,  etc., 
.and  w«re  atUl  doing  «o  at  the  date  of  the 
trtaJ,  which  was  Ave  months  after  the  acci- 
dent and  over  four  sionChs  after  the  com- 
Baencement  of  this  actlw;  and,  whUe  there 
Is  no  direct  evidence  that  this  was  ^th  the 
knowledge  of  the  guural  officers  of  the  de- 
fendant, there  is  no  evldeifce  that  they  did 
not  know  of  it.  And  none  that  they  ever  ob- 
jected to  it  Snch  we  .bellere  to  b«  a  Coir 
and  full  atatemeat  of  the  cffiact  ot  tibe  .evi- 
dence. 

Under  the  doctrine  of  resp<wdeat  Buperlor. 
a  master,  howerver  careful  In  the  selection  of 
hia  servants,  1b  req^nslMe  to  strangers  for 
their  negligence  committed  in  tlK  course  of 
their  emplf^inent  The  doctrine  is  at  best 
somewhat  severe,  and.  If  a  sun  is  to  be  held 
liable  for  the  acts  of  his  servants,  he  ccr- 
i  tiUnly  «houId  have  the  »cclusiye  right  to 
i  determine  who  they  shall  be.  Hence,  we 
I  Ihii]^  In  every  well-coDaldered  case  where 
a  person  has  been  held  liable,  under  the  doc- 
trine referred  to,  for  the  n^llgence  of  an- 
other, that  other  was  ongnged  In  his  service 
either  by  the  defendant  personally,  or  by 
others  by  his  authority,  express  or  implied. 
There  is  a  class  of  cases,  of  which  Bush  v. 
Stelnman,  1  Bos.  &  F-  404.  (often  doubted 
and  criticised,)  is  an  example,  which  seem  to 
hold  that  a  person  may  be  liable  for  the  wj;- 
ligence  of  another,  not  his  swont  But  these 
were  generally  cases  where  the  Injury  was 
done  by  a  contractor,  sul}oontractor,  or  tbetr 
servants,  upon  the  real  estate  of  the  defend- 
ant of  which  he  was  in  possession  and  con- 
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trol;  and  they  seem  to  proceed  ■  upon  tbB 
tbeory  that,  where  a  man  Is  In  poneaslon 
of  fixed  property,  be  unwt  take  care  tliat  it 
ts  so  used  and  managed  by  those  whom  be 
brhiga  upon  the  premises  as  not  to  be  dan- 
icerous  to  others.  In  that  view,  be  is  held 
liable,  not  tm  the  n^Ugence  of  another,  but 
toe  fats  own  personal  negligence  In  not  pre- 
rentlng  or  abating  a  nuisance  on  bis  own 
premises.  See  lAUgfaer  Folntw,  6  Bam. 
A  C  S47.  There  will  nlso  be  found  In  some 
text-books  statements  to  the  effect  that 
where  a  swant  Is  employed  to  do  a  par- 
ticular piece  of  vwk,  and  he  employs  an- 
otb«  peiwm  to  assist  him,  the  master  is  lia< 
ble  for  the  acts  of  the  peraon  so  employed, 
as  mudi  as  tor  tb.e  acts  of  tbe  sarrant  him- 
self. Thus  genonlly  stated,  without  qaalifl< 
cation,  the  propoaltlOD  fs  misleading,  as  well 
as  tnaccorate.  The  coses  most  generally 
cited  In  support  of  It  are  Booth  v.  Mister,  7 
Gar.  ft  P.  66,  and  Aithorf  t.  Wolfe,  22  N. 
T.  355.  In  Booth  v.  Mister  the  defendant's 
servant,  whoee  duty  It  was  to  drire  his  mas- 
ta's  cart,  was  riding  in  the  cart,  but  had 
glTen  the  reins  to  another  J>er8on,  who  was 
riding  with  Iilm,  hut  was  not  in  the  master's 
employment,  and  throua;h  the  negligent  man- 
agement of  this  otho-  person  the  plaintiff 
was  Injured.  The  defendant  was  held  lia- 
ble, not  fw  the  mere  negligence  of  such 
other  i>erson,  but  for  the  negligence  of  the 
servant  himself,  who  was  riding  In  the  cart, 
and  either  acUvely  or  passlrely  controlling 
and  directing  the  driving,  as  much  as  If  he 
had  held  the  reins  in  lils  own  bands.  In 
AJthorf  V.  Wolfe,  a  servant,  baring  been  di- 
rected to  remove  snow  from  the  roof  of  his 
master's  house,  secured  the  services  of  a 
friend  to  assist  him;  and  while  the  two  were 
engaged,  together,  in  throwing  the  snow 
from  the  roof  Into  the  street,  a  passer-by 
was  struck  and  Idlled.  It  was  held  that  it 
was  Immaterial  which  of  the  two  threw  the 
ice  or  snow  which  caused  the  injury;  that  in 
either  case  the  master  was  liable.  The  case 
Is  a  very  unsatisfactory  one,  and  It  is  very 
difficult  to  ascertain  the  precise  ground  up- 
on which  It  was  decided.  Wright.  J.,  seems 
to  put  It  on  one  or  all  of  three  grounds: 
(1)  That  the  servant  had  Implied  auth<»1ty 
to  procure  assistance;  (2)  that  defendant's 
family,  who  were  left  In  charge  of  the  house, 
ratified  the  act  of  the  servant;  and  (3)  up- 
on the  same  ground  upon  which  Booth  v. 
Mlsta-  was  decided.  On  the  other  hand, 
Denlo,  J.,  seems  to  place  his  opinion  upon 
the  ground  upon  which  we  have  suggested 
that  Bush  v.  Stelnman  proceeds.  It  is  also 
to  be  observed  that  two  of  the  Justices  dis- 
sented. But  neither  of  these  cases.  If  rightly 
understood,  is  In  conflict  with  the  proposi- 
tion with  which  we  started  out,— that  a 
master,  as  such,  can  be  held  liable  for  the 
negligence  only  of  those  who  are  employed 
In  his  wwk  by  his  authority;  and  faence,  If 
a  servant  who  is  employed  to  perform  a 
certain  wwk  inncures  anothw  person  to  as- 


idst  him,  tin  master  Is  UaUe  for  the  sole 
negligence  of  the  latter  only  when  tbe  senr- 
aat  had  authority  to  employ  swdi  aairistanL 
Such  antbOTlty  may,  howevor,  be  Implied  mm 
well  as  express,  and  subsequent  ratUcatloo 
Is  equivalent  to  original  authority;  and. 
where  tbe  serrant  bas  antliwlty  to  onploar 
asststants,  such  assistants,  of  coarse,  be- 
come  the  Inunedlato  servants  of  the  mas^, 
the  same  as  If  emplt^ed  by  him  pwamiall^. 
Such  authority  m^  be  Implied  tnm  the 
nature  of  the  work  to  be  perfbrmed,  and 
also  from  the  general  course  of  conducting 
the  business  of  the  master  by  the  s^rant 
Cor  so  long  a  time  that  knowledge  and  con- 
sent on  part  of  the  master  may  be  Inferred. 
It  Is  not  necessary  tbat  a  formal  or  express 
employment  on  behalf  of  the  masto:  should 
exist,  mr  tbat  compensation  should  be  paid 
by  w  expected  flrom  him.  It  is  enough  to 
render  the  master  liable  If  the  person  caus- 
ing the  Injury  was  in  fact  rending  service 
for  him  bis  consent,  express  or  Implied. 
UndOT  this  view  of  tbe  law,  tbe  evld«ice 
made  a  case  for  tbe  Jury  to  detormine  wheth- 
er Westinghouse  had  Implied  authority  from 
the  defendant  to  empi<^  O'Connell  as  an  as- 
slatant.  or,  to  state  the  question  differently, 
whether  O'Connell  was  rendering  these  serv- 
ices for  the  defendant  by  Its  consent. 

If  the  evidence  were  limited  to  the  em- 
ploym^t  of  O'Connell  alone,  and  to  what 
occurred  during  the  10  days  preceding  the 
accident,  It  would  probably  be  insuffldent 
to  support  a  v^dlct  In  favw  of  ttie  plaintiff. 
But  It  is  an  undisputed  fact  that  Westing- 
house  bad  for  over  a  year  before  tills  been 
employing  Fonteh  as  un  assistant  under  a 
similar  arrangement,  without,  so  far  as  ap- 
pears, any  objection  an  part  of  the  do- 
fendant,  although  the  length  of  time  was 
such  that  Its  knowledge  of  the  fact  may 
be  foirly  inferred.  It  Is  true  that  Implied 
authority  to  employ  Fouteh  as  assistant 
would  not  necessarily  include  antfawlty  to 
employ  O'Connell,  but  the  fact  of  Poutch's 
long-continued  employment  has  an  Important 
bearing  upon  the  question  of  Westlnghouse's 
Implied  authc»1ty,  as  Indicated  by  the  man- 
ner of  conducting  the  business;  and,  as 
bearing  upon  this  same  question  of  implied 
authority,  the  fact  Is  significant  that  after 
the  accident  both  Fouteh  and  O'Connell  con- 
tinued, without  objection,  to  perf(vm  these 
services  for  defendant,  aa  assistants  to  West- 
inghouse, np  to  the  date  of  the  trial.  Addi- 
tional force  Is  added  to  all  this  when  consid- 
ered in  connection  with  the  nature  of  the 
duties  of  a  station  agent  at  a  place  like  this, 
which  are  of  such  multifarious  character  as 
to  render  the  employment  of  an  occasional 
assistant  not  only  c<mvenleut,  but  almost 
necessary.  The  facts  that  the  consldrantlon 
tor  the  swices  of  these  assistants  moved 
from  Westlni^house,  rather  than  defendant, 
and  that  their  aid  was  for  the  ncooninuidn- 
tiott  or  convenience  of  Westinghouse,  are  ooc 
controlling. 
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There  Is  nothing  In  the  point  that  defend- 
ant Is  not  liable  because  the  freight  which 
O'Connell  was  moTlng  had  been  dellT^^ 
to  the  consignee,  who  had  promised  to  take 
care  of  it  where  It  laid,  on  the  station  Tjiat- 
form.  O'Cramell's  act  was  In  the  line  of 
his  employment,  and  was  being  done  in  fnr- 
theranee  of  defoidant's  business.  The  lla- 
blUtgr  of  the  defendant  to  third  parties  can- 
not be  made  to  depend  upon  the  qnestlon 
whether,  as  between  it  and  owner  of 
the  goods.  It  owed  the  latter  the  continued 
duty  of  taking  care  of  tlieni.  Ord«r  af- 
firmed. 


7ETTBB  T.  ZWICK  et  si 

(Sivreme  Court  ot  MUmesota.    Z>ec.  7,  1698.) 

ADiaNisnu.T]oii— Auiowuros  or  Claihb— Sum 
ciBKOT  o*  KTOwroB— InmoonoHB— Hashlbm 
Error. 

1.  Eividence  ltdd  to  justly  the  verdict. 

2.  Where  the  eTidence  conclnsiTely  proves 
a  fact,  it  fa  not  error  for  the  court  to  renise  to 
charge  the  jury  upon  whidi  party  the  burden 
ot  proof  orlj^aally  rested. 

8.  Nor  u  It  prejudicial  error  to  admit  Inoom- 
petmt  evidence  of  a  fact,  when  sudt  fkct  Is 
otherwise  eoaclurively  proved. 
(Syllabus  br  the  Court) 

Appeal  from  district  conrt,  Hennepin  coun- 
ty; Smith,  Judges 

Bmihardt  B.  Zwick  and  another,  exec- 
utors of  the  win  of  Bmily  K.  Zwldt,  de- 
ceased, presented  a  claim  against  the  es- 
tate of  Mary  K.  Tett»,  deceased.  The 
dalm  was  dlsiUloTred,  and  claimants  ap- 
pealed to  the  district  court  Judgm^t  was 
■ttiere  ordered  for  claimants,  and  Hngo  P. 
Yett&e,  administrator,  appeals.  Affirmed. 

W.  H.  Adams,  for  appellant  Johnson, 
Xieonard  &  McGune,  for  respondents. 

BdTOHBLL^  J.  This  matter  came  up  to 
the  district  court  on  appeal  from  an  order 
ot  the  probate  court  disallowing  a  claim  of 
the  estate  of  Emily  K.  Zwick,  deceased, 
against  the  estate  of  Mary  K.  Tetter,  de- 
ceased, for  mon^  had  and  recdved  by  the 
latter  as  agent  of  the  former,  and  which 
had  not  been  paid  ov^  or  accounted  for. 
Nnnmons  sums  were  claimed  in  the  com* 
tfatnt,  bat  on  the  trial  all  were  abandoned 
exc^t  two^  Tls.:  12,700,  received  on  the 
Panly  mortg^^  and  $318  on  the  Ermcn- 
tnrat  mortgage.  The  nncoitradlcted  evi- 
dence Ui  Quit  Mrs.  Tetter  was  the  mly 
danghto-  ta  Mrs.  Zwidc,  and  bad  tta  yean 
been  her  agwt  fbr  the  transaction  of  her 
boaineai  In  oolledlnft  handling,  and  dis- 
bursing her  moncTt  with  authority  to  In- 
dorse ehedx*  etc;  that  the  Fanly  and  Er- 
mentront  mortgagee  belonged  to  the  mother; 
that  these  mortgages  were  paid  by  the  re- 
spective mortgagOEs,— the  Panly  mortgage 
($2,701)  on  October  8,  188%  and  the  Brmen- 
tnmt  mortgage  dfSlS)  on  February  5,  18D1. 
The  evidence,  as  we  tUnk,  also  conclusively 


shows  that  these  payments  were  made  to 
Mrs.  Tettw  as  agent  tfa  her  mother.  It  Is 
urged  that  Randall,  the  only  living  witness 
of  the  transaction,  (Panly  having  died,) 
could  not  testi^  that  Mrs.  Tetter  was  the 
person  to  whom  the  Pauly  mortgage  was 
paid,  as  he  did  not  know  her  personally, 
but  merely  testified  that  Panly  introduced 
her  to  him  as  Mrs.  Zwick's  daughter.  But 
It  appeared  that  Mrs.  Zwick  was  at  the 
time  in  California,  whence  Mrs.  Tetter,  ac- 
cording to  her  own  statements,  had  come 
to  Minneapolis  to  attend  to  her  mother's 
busiaess,  and  that  the  woman  thus  Intro- 
duced to  Randall  and  to  whom  the  money 
was  paid  had  possession  of  the  satisfaction 
of  the  mortgages,  executed  by  Mrs.  Zwlck 
In  California,  and  which  she  delivered  Ui 
Pauly  on  his  payment  of  the  money.  The 
ccHtdnslon  Is  Irresistible  that  the  woman 
was  Mrs.  Tetter.  The  money  on  the  Er- 
mentrout  mortgage  is  also  traced  Into  her 
hands  by  the  fact  that  the  checks  In  which 
It  was  paid  were  Indorsed  In  her  handwrlt* 
Ing. 

It  further  appears  that  Mrs.  Tetter  de- 
posited moneys  that  came  into  her  bands 
in  a  savings  baiik,  the  book  account  com- 
mencing in  January,  1886,  with  a  deport  of 
IlKX);  and  continuing  open  until  the  time  of 
her  death,  in  November,  1891.  at  which  tim« 
there  was  over  $5,(XX)  to  her  credit,  the  only 
withdrawal  durliog  all  the  time  being  122.50 
in  July,  1885.  It  also  appears  that  Mrs. 
Tetter  made  a  deposit  In  the  bank  of  $2,7(V) 
on  the  3d  of  October,  1889.  and  of  $360  on 
February  S,  1801.  the  exact  dates  on  which 
the  mortgages  referred  to  were  respectively 
paid.  It  was  also  practically  undisputed 
that  Mrs.  Tetter  had  no  proper^,  money, 
or  source  of  income,  except  what  she  re- 
ceived trom  ber  mother.  It  seems  to  us 
that  this  chain  of  evld^ce  conclusively 
Itroved  (1)  that  Mrs.  Tetter  received  the 
money  on  these  mortgages,  and  (2)  that  she 
never  paid  It  over  to  her  mother.  Und^ 
this  state  of  facts  ttie  admission  of  the  tes- 
timony of  the  witness  Corrigan  as  to  what 
Panly  testified  to  in  the  probate  conrt  (and 
which  w&ai  only  to  the  fact  that  he  paid  tho 
mon^  to  Mrs.  Tette^  was.  at  most  error 
without  prejudice.  It  also  fcdlowa  that,  In 
view  of  this  state  of  the  evidence,  there  was 
no  error  In  the  court's  refusing  to  instruct 
the  Jury  that  the  burden  was  on  the  exec- 
utors of  Mrs.  Zwlck  to  prove  both  that  Mrs. 
Tetter  bad  received  tiie  mon^*  and  also  that 
tiie  had  not  paid  it  over,  or  accounted  for 
It  to  her  mother.  As  we  view  the  evidence, 
the  only  question  toe  the  Jury  was  whether 
Mrs.  Z-v^dk  had  made  a  gift  of  the  money 
to  her  daughter.  The  burden  ot  proving 
this  was,  of  course,  on  the  administrator. 
The  only  evidence  tending  to  prove  this  was 
the  testimony  of  some  nelghlxirs  as  to  casual 
convwsations  with  Mrs.  ZwldL,  In  which  she 
stated  that  her  daughter  bad  plenty  of 
money  In  bnnk,  etc.,  and  that  she  (thu 
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mothei^  had  glrcn  ber  mon^  and  jpropatTi 
beaavse  she  (tbe  daughter)  had  received 
notblDK  from  bar  father,  vtao  had  given 
ererTthlng  to  hta  sons.  "So  aaj  notbl^K  ot 
tbe  somewhat  remarkably  exact  coirespood- 
ence  in  the  testimonj  of  these  wltneosea, 
this  evidence  was  rabjeet  to  all  the  nnoer* 
talntles  of  dlpperj  memory  as  to  casual 
rMiTOTattons  which  partocft  largely  of  the 
character  of  ttelghbortaood  gossip.  Hore- 
oyer,  it  was  a  fair  qcesthm  for  the  jury 
wbetbtt  these  stetemeats  ct  Mrs.  Zwidc,  If 
made,  might  not  hare  referred  to  money 
and  property  to  a  ctmslderable  amonnt, 
which  It  appenrs  she  had  glren  her  daughter 
years  before.  Without  stopping  to  men- 
tion other  perUnent  facts,  we  are  of  <q>lnlcHi 
that  the  evidence,  taken  as  a  whole,  was 
not  ancb  as  to  require  tbe  Jury  to  find  that 
the  mother  bad  made  a  gift  of  ttds  moaer 
to  her  daughter.  We  have  assmioed  aU  of 
appellants  nomenras  anrifninents  oi  error, 
and  find  nothing  dse  In  them  wortby  oC  spe- 
dal  notice.  Ocdsr  affirmed. 


BRADLBY  t.  WHITBSIDJ&S  et  aL 

(Supreme  Oonrt  of  Hfunsota.   Dee.  7,  IflOB.) 

Pdsuo  IdLiTDfr—HoMBSTBAD  Bhtrt— Assianuun 
or  Bioav-FowBB  or  Atto*n«t. 

1.  Webst»  T.  Luther.  (Mlno.)  52  N.  W. 
followed  as  to  the  assigDability  of  the 

light  of  entry  of  "a  soldier's  additional  home- 
stead." 

2.  A  power  of  attorney,  to  ocHiTey  certsfn 
lar.da  to  be  thereafter  acaulred.  AeM  to  suffi- 
ciently identify  the  land  which  was  the  subject 
of  tbe  power. 

(Syliabos  by  the  Ooort.) 

Appeal  from  district  court,  St  Louis  coun- 
ty; SeTcrance,  Judge. 

Action  by  Henry  M.  Bradley  against 
Robert  B.  Whltesldes  and  othws  to  det^ 
mtne  the  title  to  land.  There  was  Judgment 
for  defendants,  and  i^alntlff  anneals.  Al- 
armed. 

J.  li.  Washburn  and  L.  B.  Jiidson»  Jr.,  for 
appellant  Jaques  &  Hudson  and  D.  H. 
Twomey,  for  respondents. 

MITOHBLL,  J.  Both  parties  claim  title  to 
the  iffemlses  In  contrornsy  through  Benja- 
min F.  Johnson.  Jol^smi  wto-ed  the  land 
October  20,  18S3,  as  "a  soldier's  additional 
homestead,"  under  section  2306,^  Bev.  St 
U.  B.  Hie  lOalutiff  claims  under  a  deed  from 
Johnson  to  bis  grants,  Hartman,  executed 


*The  section  provides  that  every  honorably 
disdiarged  soldier  and  sailor,  hia  widow  or  or- 
Iihan  children,  "entitled,  under  the  prorisions  of 
section  2301,  to  enter  a  homestead  who  mar 
bsTe  heretofore  ratered,  undw  the  homeetead 
kws,  a  quantity  of  land  less  than  160  acres, 
diall  be  permitted  to  enter  so  much  land  as, 
when  ^ded  to  the  qnantitT  prevtonsly  entersd, 
•hall  not  exceed  100  acres.^' 


(Hbm. 

iB  June,  IBBQl  The  cteln  tO.  deeds  under 
iriiich  defndants  dalm  is  (1)  letters  of  at- 
tonwy,  with  power  of  substitution,  from 
Johnson  to  one  Wlne^  ezecnted  July  27,  1883; 
<2)  ua  Instmment  by  Wine*  sulntitnttng 
Whlteeldes*  ezecnted  Febmai7  3S»  U8S; 
0)  a  ooBTegvDoe  from  Johnson  1^  Whlte- 
sldes,  as  euch  substituted  attorney,  to 
one  Harvey,  ezacnted  October  90,  ISSSf  (4) 
a  eoBT^ance  of  the  same  date  from  Hurey 
to  Whltealdea  In  view  of  tbe  admlssUnu  In 
the  reply  at  t»  defOndsats^  possoMlon,  and 
pbUBturs  nottcB  of  defendants'  claim  of  ttOa, 
when  his  deed  from  Johnson  was  obtained, 
the  fact  that  the  instmment  substituting 
Whltesldes  for  Wine  was  not  then  on  rec- 
ord is  immaterial.  In  so  far  as  the  so-called 
"power  of  attorney"  may  have  been  intended 
as  an  assignment  by  Johnson  of  Us  right 
of  entry,  or  of  all  bensAcial  interest  In  It, 
when  made,  the  case  Is  fully  eorcred  by 
Webster  t.  Luther,  (Mfnn.)  62  N.  W.  271. 
In  which  we  held  that  this  right  was  assigna- 
ble. 

The  only  remaining  question  to  whether  the 
power  of  atttoney  snffldently  describes  or 
furnishes  the  means  of  Identlfytag  the  land 
which  was  the  sabject  of  the  power.  It  au- 
thorlaea  the  attorney  to  sen  'tey  Sands  ob- 
tained by  me  aa  an  additional  homestead* 
under  Xht  prorlslous  of  section  ^06  of  the 
Beviaed  Statutes  of  the  United  States,  to  my 
orlglna]  homestead  on  W.  S.  B.  ^  sec. 
8,  T.  25.  B.  1^  Kansas,  and  to  seD  any  such 
lands  as  I  may  hereafter  acquire  under 
said  section.''  Hie  evidence  condusfrely 
tdentlfles  the  land  In  oontroTersy  as  land 
which  Jobnaui  did  aftMwards  acquire  un- 
der the  statute  as  an  additional  homestead 
to  his  original'  homestead  In  Kansas.  The 
snfllclency  of  tbe  power,  and  ot  the  Identl- 
flcatlon  of  the  land  la  question  as  tbe  sub- 
ject of  tte  powca-.  would  hardly  hare  been 
questioned,  enswt  tat  Hie  fltct  that  In  a  sub- 
I  sequent  part  of  the  Instrument  it  to  stated 
that  "the  lands  herelnbefcM  referred  to  are 
the  following,  rlz.,"  followed  by  a  blaak.  no 
lands  being  In  fact  described.  We  cannoc 
see  how  this  either  adds  to  or  takes  from 
what  had  preceded,  lite  words  quoted 
amoontad  to  noting,  and  are  mwe  surplna- 
age.  If  the  land  had  been  already  enterad. 
BO  that  the  spedflc  description  was  known, 
such  desalption  mlgjit  have  been  Inserted 
In  blank;  but  as.  In  tiito  oase^  the  entry 
Itad  not  yet  been  made^  thto  was  Impossible. 
Presumably,  a  printed  form  was  used,  and 
perhaps  it  would  have  been  In  bettw  form 
fw  tiie  scrlrenw  to  hare  wased  these  wwds, 
as  Inai^cabl^  but  hto  faUnre  to  do  so  did 
sot  affect  the  suffidoK^  of  that  which  |He- 
ceded.  Tbe  rule  Invoked  counsel,  that 
"general  terms  are  limited  by  particular 
w<n^"  has  no  aKdleatUm  to  tbe  case. 
Judgnooit  affirmed. 
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NBLSON  T.  VILLAGB  OF  WEST  DULUTH. 

(Supreme  Conrt  of  Minoesota.    Dec.  18.  1893.) 

Tksspass — Daiiaobs— Etidbnoe— Nbw  Trial. 

1.  In  an  ectloa  for  treepaBa  In  castiniE  and 
UnposInK  earth  oo  plalntifra  lot,  the  measure 
of  damages  la,  in  general,  the  dlfferoice  b*> 
tweea  the  value  of  the  lot  in  its  former  state 
KDil  the  value  after  the  earth  is  so  imposed 
QpoQ  it  If  there  be  a  building  on  the  lot, 
not  alleged  to  hare  been  injured,  evMtnoe  of  Its 
•qiantte  ▼aloe  1*  inadmUsible. 
'  2.  Where  there  Is  a  street  constructed 
along  the  lot,  affecting  Ita  value,  evidence  of 
the  amount  of  assesament  the  owner  paid  on 
aocoont  of  the  improvement  ia  Inadmiadble  on 
iha  question  of  the  value  of  the  lot. 

3.  In  such  an  action,  evidence  of  what  It 
woold  cost  to  remove  the  earth,  and  to  build 
a  retaining  wall  to  keep  it  off,  is  not  admia- 
rible  to  increaae  the  domagea  beyond  the  dim- 
Inntion  in  value  of  the  lot 

4.  In  an  action  in  tort,  the  objection  that 
the  damages  recovered  are  ezoesaiTe  w  In- 
adequate  and  inanffident,  as  a  groDnd  of  mo- 
tioii  for  a  new  trial,  comes  nnder  subdlridon 
4,  nnd  not  snbdivlsfon  5,  |  263,  c.  66,  Oen.  8t 
1878,  as  amended,  Laws  1891,  e.  80. 

ft.  In  snch  case  it  is  not  cnon^  that  the 
damages  are,  in  the  opinion  of  the  court,  too 
large  or  too  small.  They  must  appear  to  have 
been  given  nnd»  the  Inflnence  of  passion  or 
prejn^ce. 

6.  When  the  case  comes  under  mbdlTUon 

4,  the  doctrine  of  Hicka  v.  Stone,  IS  Minn. 
«4,  (Gil.  398,)  does  not  apply.  j 

(Syllabna  by  the  Court) 

Appeal  from  district  court,  at  Louis  coun- 
ty; Hooker,  Judge. 

Action  by  Henry  Ndson  against  the  Til- 
lage of  West  Dututh  for  trespass.  Plain- 
tiff bad  a  rerdlct  for  a  portion  oo!^  of  bis 
claim,  and,  a  new  trial  having  been  granted, 
defendant  appeals.  Herened. 

H.  H.  FbdpB,  for  appelant   J.  B.  Rich- 
ards, for  respondmt. 

GILFILLAN.  a  J.  Ttw  action  Is  tor  a 
trespass  npon  real  estate.  Tlie  defendant; 
a  municdpal  corporaUout  In  grading  a  pnUlc 
street  In  front  of  plalntUTs  lot,  which  aeons 
to  bare  been  In  low  ground,  bnilt  an  em- 
bankment the  slope  of  which,  wholly  or  in 
part,  ntended  orer  and  rested  upon  the 
lot  On  the  trial  the  Jury  rendered  a  verdict 
In  &Tor  of  the  plaintiff  for  $25.  He  moved 
tor  a  new  trial,  on  the  grounds  stated:  "(1) 
For  emnr  of  law  occurring  at  the  trial,  and 
excepted  to  bf  jdalntiff;  (2)  inadequate  and 
insufficient  damages  appearing  to  have  been 
given  under  tbe  influence  of  prejudice."  The 
court  granted  the  motion,— on  wblch  ground 
does  not  appear;  so  that,  if  tbe  order  is 
Justifiable  on  either,  it  must  be  sustained. 

The  first  error  In  law  claimed  by  respond- 
ent was  in  excluding  evidence  of  the  value 
of  a  building  on  tbe  lot  Tbe  complaint 
does  not  allege  any  injury  done  to  tbe  build- 
ing; only  tbat  in  times  of  high  water  the 
water  will  run  through  and  under  it  Tbe 
legal  measure  of  damages  In  such  a  case  Is 
the  difference  between  tbe  market  value  of 
the  lot  In  its  original  state,  with  the  building 
on  fu  but  with  tbe  street  grade  there,  and 


I  OF  WEST  ]>ur.UTH. 

its  market  value  after  tbe  slope  had  beoi 
imposed  on  it;  and  tbe  court  admitted  all 
evidence  offered  of  that  Tli«e  was  no  erw 
ror  In  excluding  evidence  of  the  separate 
value  of  the  building.  The  court  also  ex- 
cluded evidence  oOmA  by  plalntlfl  of  tbe 
amonnt  of  assessment  be  paid  for  tbe  street 
tmprovemrat  That  woidd  not  have  been 
any  evidoice  of  tbe  value  of  the  lot,  any 
more  than  would  have  been  evidence  of 
how  much  be  paid  to  dasr  off  an  Ineum- 
brance.  The  graded  street  was  thtte,  and 
It  probably  bmeflted  the  lot,— enhanced  Its 
value,— but  the  benefit  and  enhancement 
were  Just  the  same  whether  he  paid  much 
or  little,  or  did  not  pay  anything,  to  have 
tbe  improvement  put  there.  We  do  not  ov«^ 
look  the  fact  that  a  witness  testified  that 
an  assessment  enhances  tbe  value  of  tbe 
property  all  It  costs.  Tbat  Is  as  absurd  as 
to  say  that  a  building,  though  it  may  be 
worth  but  1600,  enliances  the  value  of  the 
lot  of  which  tt  has  become  a  part  ¥2,000, 
because  it  cost  the  ovmat  that  to  put  it 
there. 

The  court  also  excluded  evidence  offered 
by  plaintiff  of  what  it  would  cost  t»  remove 
the  slope,  and  build  a  retaining  wall  to  pre- 
vent tbe  earth  in  the  embankment  fklliiv 
i  down  npon  tbe  lot  As  we  have  stated,  the 
measure  of  Jamagca  In  soA  a  case  Is  tlw 
diminution  in  value  caused  1^  the  slope  ex- 
tending over  upMi  the  lot  In  general,  tbat 
is  tbe  limit  of  tbe  recovtfy;  but,  because 
it  Is  sometimes  one's  duty  to  use  reasonable 
eflSort  to  avert  or  lessen  the  consequence 
of  an  Injury  from  the  wrong  of  another, 
it  Is  sometimes  admissible  for  the  defend- 
ant to  show  that  the  property  can  be  restored 
to  Its  (niglnal  state  of  usefulness  at  a  coat 
less  than  the  amount  of  diminntlmi  In  value 
if  nothing  be  done.  This  waa  assumed  ia 
Earst  v.  Kaiiway  Ga.  23  Minn.  401;  Bamett 
v.  Wato^Power  Oa,  33  Ulnn.  205,  22  N.  W. 
535;  and  Kopp  v.  Railroad  Ca,  41  Minn.  310, 
43  N.  W.  73.  Such  evidence  is  admissibly 
however,  only  to  reduce;  not  to  Increase^  tbe 
damages '  recoverable,  under  the  general  rule. 
The  evidence  offered  could  not  have  benefited 
plaintiff,  so  he  could  not  complain.  There 
was. no  error  of  law  for  whkh  a  new  trial 
could  be  granted. 

Tbe  othw  gronndr-lnadeqnacy  of  damages 
—remains  to  be  considered.  In  an  action  in 
tort,  the  objection  that  the  damages  are  ex- 
cessive or  inadequate,  as  a  ground  of  mo- 
tion for  a  new  trial,  comes  under  subdivision 
4,  and  not  subdivision  5,  of  section  253,  e. 
60,  Gen.  St  1878.  as  amended.  Laws  1881. 
c  80,  which  was  not  called  to  our  attention 
In  Henderson  v.  Railroad  Co..  (Minn.)  55 
N.  W.  53.  Tbat  subdivision  reads:  "Excess- 
ive or  Inadequate  or  insufficient  damagei^ 
appearing  to  have  been  given  under  tbe  in- 
fluence of  passion  or  prejudice."  Under  that 
subdivision,  it  Is  not  enough  that  tbe  4am> 
ages  may,  in  tbe  opinion  of  the  court,  be 
too  large  or  too  small;  it  must  appear  that 
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th^  v/ere  given  under  the  Influence  of  pas- 
sion OP  prejudice.  Ordinarily,  this  would  aiH 
petir  from  the  verdict  being  so  large  or  so 
small,  when  compared  with  what  the  evl- 
doDce  Indicates  it  ought  to  be,  that  the  court 
must  conclude  that  the  Jury  dtd  not  arrlre 
at  the  amount  upon  a  fair  and  Impartial  con- 
sideration of  the  evidence.  There  Is  nothing 
Id  this  case  to  Justly  a  snggestlon  of  that. 

When  the  case  comes  under  subdivision  4, 
the  doctrine  in  Hicks  v.  Stone.  13  Minn.  484, 
(OIL  398,)  doea  not  apply.   Order  reversed. 


MoGRATH  V.  OANNON  et  al. 
(Supreme  Oinrt  of  Minnesota.    De<v  7,  1898.) 
Action  on  Contraot— Fabt  Fibtormaitoi. 
/The  rule  that  a  party  who  has  refused  to 
fully  perform  his  contract  cannot  recover  for  part 
performance  applies  oaly  to  entire  and  not  to 
severable,  cootracts,  which  are.  in  effect,  teo- 
arate  agreements  as  to  different  subjects,  u* 
though  made  at  the  same  timey 
(Syllabus  by  the  Coort) 

Appeal  from  dlstrtoli  omirt,  Cl^  county; 
Ives,  Judge. 

ActtoD  on  a  promissory  note  by  Dennis 
¥.  McGratb  against  Thomas  B.  Oannoa  and 
Daniel  Moody.  There  was  Judgment  tot 
plaintiff,  and  from  an  order  dmylng  a  new 
trial,  defendants  appeal.  Affirmed. 

James  H.  Pootc  and  P.  H.  Peterson,  for 
appellants.  Charles  S.  BCardoi  and  C.  O. 

Houpt,  for  respondent 

MITOHELL,  J.  It  seems  to  us  that  th^e 
are  more  grounds  than  one  on  which  the  ord^ 
appealed  from  might  be  affirmed,  but  we 
sbfiU  consider  the  case  upon  the  lines  upon 
which  counsel  have  argued  It.  Accepting  as 
true  the  testimony  of  defendant  Cannon, 
the  facts  were  as  follows:  Plaintiff  was  the 
owner  of  a  stock  of  hardware,  and  also  of 
a  stock  of  lumber.  Cannon  was  negotiating 
for  the  purchase  of  the  hardware,  and  was 
about  making  a  contract  iar  It  when,  plaintiff 
refused  to  sell  it,  unless  Gannon  would  also 
buy  the  "lumber  businesB,"  or  find  a  pur- 
cbaser  for  It  Cannon  had  no  desire  to  buy 
the  lumber,  but  In  order  to  get  the  hard- 
ware, verbally  agreed  to  buy  It  or  find  a 
purchaser  for  It;  nothing  whatever  being 
said  fls  to  terms  or  price.  Cannon  and  plain- 
tiff thereupon  executed  the  contract.  Exhibit 
A,  which  on  Its  face  purports  to  be  a  com- 
plete expression  of  the  muttial  obligations 
of  the  parties,  and  has  reference  solely  to 
the  hardware.  In  accordance  with  the  terms 
of  this  contract,  the  parties  proceeded,  and 
took  nn  Inventory  of  the  hardware,  and  upon 
Its  completion  plaintiff  executed  a  bill  of  sale 
of  It  to  the  defendants,  (Moody  having  be- 
t-ome  lutorosted  with  Cannon  In  the  pur- 
chnse.)  find  they  made  payment  therefor, 
parNy  In  cash  and  partly  In  two  promissory 
notes,  one  of  which  Is  the  note  In  suit 
Moody  attempted  to  testify  that  he  paid  his 


part  of  the  cash  on  the  hardware  and  lumbw 
together,  but  nothing  of  the  kind  was  com- 
municated to  plalntlCt,  and  the  evidence  is 
perfectly  conclusive  that  both  the  cash  and 
the  notes  were  paid  or  given  and  accepted 
for  the  price  of  the  hardware  exclusively,  in 
exact  accordance  with  the  terms  of  the  con- 
tract. Exhibit  A.  Defendants  took,  and  still 
retain,  possesion  of  the  hardware.  On  the 
occasion  when  the  deal  as  to  the  hardware 
was  closed  op  the  defendants  requested  plain- 
tiff to  enter  Into  a  writing  for  the  lumber 
basluess,  and  to  proceed  to  have  an  Inventory 
of  the  stock  taken;  but  he  refused  to  do 
either  at  that  time,  and  has  subsequently 
refused  to  do  so  at  all.  or  to  deliver  the  lum- 
bw  to  defendants,  although  they  offered  to 
pay  him  Its  market  value.  When  sued  on 
one  of  the  notes  given  for  the  hardware, 
the  defendants  set  up  plaintiff's  nonper- 
formance of  the  contract  as  respects  the 
lumber,  for  the  purpose,  as  It  would  seem 
from  their  answer  and  from  the  evidence 
Introduced  on  the  trial,  of  connterclalmtns 
or  recouping  their  damages  against  the  note, 
but  as  now  claimed  In  this  court,  as  a  com- 
plete defense  to  the  action.  The  doctrine 
which  defendants  Invoke  Is  that  to  entitle 
a  party  to  recover  on  a  contract  he  himself 
must  have  fully  performed  on  his  part  and 
that  when  he  has  refused  to  fully  perform 
his  contract  according  to  its  terms  he  cannot 
recover  for  part  performance.  But  firom  the 
leading  case  of  Cutter  v.  Powell,  6  Term  R. 
320,  down,  this  role  has  been  held  applicaUe 
only  to  contracts  which  are  entire,  and  not 
to  those  which  are  severable.  This  distinc- 
tion has  always  been  recognized  by  this 
court  Compare  Weber  v.  Clark,  24  Minn. 
354;  Nellchka  v.  Esterly,  29  Minn.  140.  12 
X.  W.  457;  and  Peterson  v.  ilayet,  46  Hlnn. 
468,  49  N.  W.  245,-wltb  Spear  t.  Snyder, 
29  Minn.  463.  13  N.  W.  010. 

Without  attempting  to  enter  Into  any  gen- 
eral Investigation  of  the  question,  so  ofteu 
discussed,  as  to  when  a  contract  Is  entire  and 
when  It  Is  severable,  and  without  committing 
ourselves  to  the  length  to  which  courts  havo 
sometimes  gone  In  holding  certain  executory 
contracts  severable,  so  as  to  defeat  the  right 
of  one  party  to  rescind  upon  some  default 
of  the  other  party,  it  Is  sufficient  for  us  to 
say  that  even  conceding  that  upon  the  facts 
of  this  case  there  was  a  valid  contract  for 
the  sale  of  the  lumber  as  well  as  the  hard- 
ware, yet  according  to  all  the  authorities,  It 
was  not  entire,  but  sev^able;  or,  to  speak 
accurately,  thwe  were  two  separate  contracts, 
although  made  at  one  and  the  same  time. 
Whether  a  contract  is  entire  or  severable, 
like  most  questions  of  construction,  depends 
on  the  Intention  of  the  parties,  and  must  be 
determined  In  each  case  by  considering  the 
language  employed  and  the  subject-mattei: 
of  the  contract  and  bow  the  parties  them- 
selves treated  It.  One  of  the  best  statements 
of  the  law  on  the  subject  and  one  often  cited 
by  the  courts  with  approval,  Is  that  In  2 
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Pars.  Cont  648,  which  Is:  "If  the  part  to 
be  perfumed  by  one  party  consists  of  serer- 
il  distinct  Items,  and  the  price  to  be  paid 
by  the  other  Is  apportioned  to  each  Item 
to  be  performed,  or  Is  left  to  be  Implied  by 
bw,  sodi  contract  will  generally  be  held  to 
be  sererable."  As  complete  and  legally  ac- 
corate  a  statement  of  the  role  as  anywhere 
to  be  fonnd  Is  that  of  Mr.  Justice  Field 
to  Norrls  t.  Harris,  US  GaL  226,  TI2.:  "A 
contract  made  at  the  same  time,  for  different 
irticlea,  at  dltterent  prices,  la  not  an  entire 
contract,  nnless  the  taking  of  the  whole  Is 
essential  from  the  character  of  the  property, 
or  Is  made  so  by  the  agreement  of  the  par- 
ties, or  unless  it  is  of  anch  a  nature  that  a 
faQnre  to  obtain  a  part  of  the  articles  would 
materially  affect  the  object  of  the  contract, 
and  thus  hare  influenced  the  sale  had  such 
a  faUnre  been  anticipated."  Without  again 
repeating  the  facts  of  this  case,  it  Is  enough 
to  say  that.  In  view  of  the  subject-matter, 
the  language  of  the  parties,  and  the  conduct 
ot  the  parties  with  reference  to  -the  subject, 
the  ecmtract  as  to  the  hardware  and  that  as 
to  the  lumt>er,  if  one  was  made,  were  really 
two  distinct  contracts,  although  entered  Into 
at  one  time.  It  is  also  worthy  of  remark 
that,  in  view  of  the  harshness  ot  the  rule 
which  i^erents  one  who  has  failed  to  fully 
perform  his  contract  from  recoTorlng  any- 
thing for  part  performance,  the  benefits  of 
which  the  other  party  has  receirod,  the 
courts  are  Indlned,  whenerer  th^  consistent- 
ly can,  in  cases  of  this  kind,  to  construe 
Ok  cmtract  as  severable,  rather  than  entire. 
This  WOTks  out  substantial  justice,  for  It  per- 
mits the  one  party  to  recover  tor  what  he  has 
performed,  but  at  the  same  time  pemlts  the 
other  party  to  counterclaim  or  recoup  what- 
ever damages  he  has  sustained  by  the  non- 
performance  of  other  Items  of  the  contract. 
To  Illustrate  by  the  present  case:  By  bedd- 
ing the  G<Hitract  severable,  the  pialntLCC  can 
recover  the  price  of  the  hardware  against 
which  defendants  may  offset  their  -damages 
t»  the  DondeUvery  of  the  lumber;  while, 
if  defendants'  oontenUcHi  is  correct,  had  the 
sale  of  the  tiardware  been  wholly  on  credit, 
they  might  have  retained  it  without  paying 
a  dollar.  Assuming  that  there  was  a  valid 
eootract  for  the  sale  of  the  lumber  bnsl- 
DesB,  of  course  defendants  were  entitled  to 
recover  damages  toe  its  nonperformance. 
There  is  neither  allegation  nor  proof  that 
there  was  any  good  will  connected  with  the 
bosbiess,  so  that  the  contract  was,  In  effect, 
mody  one  toe  the  sale  of  so  much  Imnbdr; 
and  the  measure  of  damages  would  be  mere- 
ly the  diflmnce  between  the  contract  price 
and  the  market  value  of  inmber  at  the  time 
and  place  when  and  where  the  defendants 
were  ^titled  to  it,  according  to  the  terms 
«C  the  contract  As  to  this,  tbere  was 
■either  allegation  nor  i;n>oof,  and,  indeed, 
thm  could  not  well  have  been.  In  view  ot 
*ltp  fact  that  no  contract  price  was  ever 
agreed  on.  Undtf  defendants'  answer,  they 


were  not  entitled  to  recover  more  then  nomi- 
nal damages,  and  the  court  ought  to  have 
directed  a  verdict  In  favor  of  the  plaintiff 
for  the  amount  of  the  noto.  In  view  of  this 
fact,  the  errors  assigned  as  having  occurred 
on  the  trial  are  wholly  ImmateriaL  Order 
afOrmed. 


MAOAULET  v.  RYAN. 
(Supreme  Court  of  MiimeBota.    Dee.  18,  1883.) 
Apfbal— Wrbn  Libs. 
A  decision  rar  ruling  of  the  court  Ukat 
a  party  be  allowed  to  amend  his  ideadlng^  no 
order  bring  made  or  entered,  cannot  be  an- 
pealed  from  as  from  an  order. 
(Syllahus  by  the  Court.) 

Appeal  from  district  court,  Ranuey  coun- 
ty; wmis.  Judge. 

Actioa  ^  Harriet  Mwraulty  against  Doi- 
nls  Byan.  From  a  ruling  allowing  amend- 
ment ot  the  complaint,  deCsndant  lytpeals. 
Dismissed. 

O.  D.  &  Thos.  D.  O'Brien,  for  appellant 
Wamw,  Blchardson  ft  Lawrence  and  S.  B. 
Oalusha,  fw  respondent 

OIIiFILLAN,  O.  J.  This  case  was  tried 
by  the  court,  without  a  Jury.  On  the  trial, 
after  the  parties  had  submitted  their  evi- 
dence and  summed  up  the  case,  the  court 
Intimated  how  It  would  decide  it,  where- 
upon the  plaintiff  asked  leave  to  amend  her 
complaint  so,  as  defendant  contends,  as  .to 
allow  the  setting  up  of  an  entirely  different 
cause  of  action  from  that  in  the  original 
complaint  The  court  announced  that  it 
granted  the  motion  on  ewtain  ccmditions, 
among  them  that  j^alntlff  should  be  allowed 
80  days  within  which  to  amend  the  com- 
plaint, and  the  defendant  was  allowed  three 
months  within  which  to  answw.  fniat 
seems  to  have  been  regarded  by  aUrmie 
court  and  the  parties— as  the  end  of  the  trial 
proceedings,  and  it  seems  to  have  been  con- 
sidered that  all  that  had  been  done  In  the 
trial  went  tot  naught.  No  order  allowing 
the  amendment  was  entered  in  the  minute 
or  signed  and  filed.  The  defendant  assiunea 
to  appeal  from  what  be  calls  the  "toAa  al- 
lowing the  amendment" 

When  an  amendment  Is  allowed  and  made 
In  the  trial,  the  allowance  and  amendment 
are  a  part  of  the  trial,  and,  being  made  to 
appear  by  a  settied  case  or  bill  of  exceptiMia, 
may  be  reviewed  tn  an  app«a  from  the 
Judgment  oe  from  an  ordor  lefasing  ot  grant- 
ing a  new  trial,  and  they  can  be  reviewed 
in  no  other  way,  any  more  than  can  any 
other  ruUng  or  dedsion  made  In  the  course 
of  the  trial.  In  no  other  case  can  we  re- 
view a  ruling  or  decision  of  a  court  not  en- 
tered In  an  wder.  There  can  be  no  appeal 
until  then.  Indeed,  In  this  case,  without 
such  order,  the  plaintiff  has  no  leave  to 
amend.  Until  It  is  made,  there  Is  no  legal 
reason  why  the  court  should  not  go  on  and 
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decide  the  case  according  to  the  erldratce 
submitted.  As  there  Was  nothing  to  ap- 
peal from,  the  appeal  U  dltmlssed. 


Mcdonough  t.  IiAnpher  et  ai. 

(Snpreme  Court  of  Minnesota.    Dec.  18,  1893.) 

IsJURT  TO  Emploie— Defective  ELEViTOB. 
Defendants  carried  on  their  business  In 
a  five-story  bniiding,  using  the  whole  of  It  In 
the  bnildinir  was  an  eleTator,  rannitie  from  the 
lowest  to  the  highest  storTf  used  for  frel^t, 
but  in  which  the  employes  in  the  bnsiness  were 
permitted,  bat  not  reqaired,  to  vide  in  going 
up  to  and  down  from  the  stories  in  which  they 
respectively  worked.  Bdd,  that  while  so  ria- 
iofr  they  were  employes,  and  not  passengers, 
and  the  degree  of  care  required  of  defendants 
was  that  required  on  the  part  of  the  master 
towards  his  serrant,  and  not  that  imposed  on 
a  common  carrier  of  passengm  In  resjtect  to 
those  carried  by  him. 

(SrUabus  b7  the  Ooort) 

Ai^rail  ftom  district  court,  Bammy  county; 
WUUb.  Judge. 

Action  by  Bridget  McDooongh,  by  guard- 
ian ad  Utem,  against  Orid  P.  Lsapher  and 
others,  partners  as  Lanidier«  Flndi  ft  Skin- 
ner, for  personal  Injuries.  There  was  rer* 
diet  f<w  pUlntUt  and  a  new  trial  denied. 
Defendants  appeal.  Reversed. 

Kneffno-,  FannUeroy  A  Searies,  for  ap- 
pellanta.  COkarles  H.  Taylor  and  Albert  B. 
Ovltt,  for  respondent 

OILFILLAN,  O.  J.  The  action  Is  to  recoT- 
er  for  a  personal  Injnry.  Ilie  defendants 
were  engaged  in  bualness  aa  wholesale  deal* 
ws  In  hats,  caps,  furs,  gloves,  etc.,  and  man- 
ufacturing and  repairing  furs  and  for  par- 
ments,  carrying  on  the  btislness  In  a  flre- 
Btory  building  on  Fourth  street,  St  Paul,  In 
the  building  was  an  elevator,  running  from 
the  lowest  to  the  highest  story.  Tike  elerator 
was  not  Inclosed  with  anything  in  the  nature 
of  wainscoting  or  boarding,  but  constated  of 
a.  platfwm  or  floor,  with  posts  at  the  oom&v, 
and  an  intermediate  post  on  each  side  ex- 
tending up  to  the  framework  at  the  top. 
About  three  feet  above  tbe  floor  was  a  nar- 
row strip  of  board  on  the  iddea,  nailed  to 
the  posts,  and  another  about  three  Inches 
high  from  the  edge  of  the  platform.  The 
plalntltt  was  working  for  defendants,  and 
was  employed  with  aeventy-flve  or  a  hundred 
others  in  the  for  department  of  the  business, 
the  work  of  which  was  done  in  flte  fifth 
story-  The  elevator  was  used  for  carrying 
freight,  and  the  employes  were  permitted, 
especially  when  arriving  In  the  morning 
and  when  quitting  at  night  but  were  not 
required,  to  ride  up  and  down  in  it  to  and 
from  the  stories  where  they  worked.  There 
were  stairs  which  they  could  use  if  they 
chos&  On  arriving  at  the  building  one 
morning,  plaintiff  took  the  elevator  to  rfde 
up  to  the  fifth  story,  and  on  enterli^  <t  she 
rested  her  hand  on  the  upper  strip  and  one 
foot  on  the  low«r,  and  In  ascwdlng,  the 


foot,  which  must  have  been  fn  part  outside 
the  strip,  was  caught  and  injured  by  n  joist 
or  timber  in  one  of  the  floors  projecting  In- 
side the  wall  or  casing  of  the  elevator  well 
or  shaft  so  as  to  come  very  near  the  ed^^e 
of  the  elevator  floor.  On  the  trial  plaintiff 
had  a  Terdict,  and  the  appeal  is  from  an 
order  d»iylng  a  new  trial. 

The  appdlanta  make  several  assignments 
of  error,  only  one  of  which  it  Is  necessary 
to  Mmsldcr.  The  court  instructed  the  Jury: 
**If  yon  find  that  this  elevator  described  In 
the  testimony  was  used,  -Mtb  their  knowledge 
and  consent  as  a  passenger  elevatw,  In  that 
case  the  defendants  were  bound  to  the  ex^- 
dse  of  the  highest  human  skill,  foresight 
and  prudence  in  making  the  elevator  safe 
for  the  purpose  of  transporting  human  beings 
from  one  portion  of  the  building  to  another. 
So  much  fbr  the  obligation  resting  on  the 
defendants  in  case  you  find  this  to  hare  been 
a  passenger  elevat(»r."  That  is  the  degree  of 
care  required  of  a  common  carrier  of  pnssen- 
gors  towards  the  passengers  he  carries.  It 
Is  a  higher  degree  than  is  required  of  a 
master  towards  his  serTant  That  degree  Is 
stated  in  Oooley  on  Torts  (page  697}  thus: 
"The  law  does  not  require  him  to  gtiarnnty 
the  prudence,  skill,  or  fidelity  of  those  from 
whom  he  obtains  his  tools  or  machinery,  or 
the  strength  or  fitness  of  the  ma^lals  they 
make  use  of.  If  he  employs  such  reasonable 
care  and  prudence  In  selecting  or  ordering 
what  he  requires  In  his  business  as  every 
prudent  man  Is  expected  to  employ  in  pro- 
viding himself  with  the  conveniences  of  his 
occupation,  that  Is  all  that  can  be  required  of 
him."  See  Gates  r.  Railway  Co.,  28  Minn. 
110,  9  N.  W.  679.  The  rules  are  general,  and 
from  considerations  of  convenience  and  pub- 
lic policy  there  are  no  e»!eptlon8.  Tliere  are 
sound  reasons  for  requiring  a  higher  degree 
of  care  In  one  case  than  in  the  other.  An 
obrtoos  one  Is  that  lu  the  case  Cft  the  pas- 
sengw,  he  neither  does  know  nor  can  know, 
nor  is  he  called  on  to  Inform  himself,  whethv 
the  carrier  employs  competent  and  careful 
servants  and  fit  and  propw  machinery  and 
means  for  performing  the  service,  but  be 
commits  himself  nnreserredly  to  the  care  of 
the  catTler;  while  the  servant  in  most  eases 
may  know,  and,  if  the  matter  is  open  to 
(Mxllnary  observation,  is  bound  to  know, 
whether  the  machinery  and  appliances  em- 
ployed by  the  master  be  fit  and  proper.  As 
there  cannot  be  two  rules  as  to  cases  be- 
tween master  and  servant  oae  applying  to 
the  use  of  one  kind  of  machinery  and  an- 
other to  another  kind.  It  Is  evident  that  If 
the  relation  between  plaintiff  and  def^dants 
at  the  time  of  the  Injury  was  only  that  of 
master  and  servant  the  instructloa  was 
wrong.  We  suspect  the  court  below  was  mis- 
led by  some  Indefinlteness  In  the  opinion 
in  Goodsell  v.  Taylor,  41  Minn.  207,  42  N. 
W.  873,  which  was  not  a  case  of  master  and 
swrant,  but  of  innkeeper  and  guest;  and  It 
was  said:  "The  relation  between  the  owner 
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•nd  manager  of  an  derator  for  iwaiengen 
is  similar  to  tbat  between  aa.  ordinary  com- 
moD  CiUTier  of  paBsengav  and  thoM  carried 
by  him."  Tbat  wovld  not  be  appUeaUe 
irtiere  a  relation  requiring  a  different  degree 
of  ore  cadets,  and  the  person  to  riding  and 
being  curried  la  tliat  rclatlMi.  Tbe  qucaticm 
comeet  thai,  to  tUa:  Waa  plainttflr.  In  rldliig 
la  the  elevate  from  the  lower  to  tbe  fifth 
•tcry  of  tlie  building,  doing  to  as  the  dsfend- 
anu'  aerrant,  or  waa  atae  riding  as  a  poaaeB- 
ger,  being  carried  l»y  them  am  a  comma  cai^ 
rier?  We  And  no  caae  prectoely  irimUar  tn 
wiilch  that  question  waa  dlattnctly  paaaed  on. 
TreadweU  t.  Whlttier,  80  CaL  CI74,  22  Pae. 
206,  waa  not  a  caae  of  an  tmxsio^  b«l  ef  a 
cualomer,  riding  in  an  ateratDc;  It  was  tboe- 
fare  not  onUh*  GoodatM  t.  Taylor,  and 
rule  expressed  In  th»  latter  caae  waa  ap- 
pUed.  Wtoe  v.  AAerman.  (Kd.)  a»  AtL  431, 
waa  the  case  of  aa  empteve,  mid  the  eoaeU 
treating  tlw  plalBtlS  aa  In  tbe  eievatar  as 
aa  employe^  and  not  as  a  paaaenger*  stated 
tttt  rale:  "Bat  an  elevator  1»  la  many  t» 
ipeeta  a  dangerons  aiadiin^  anft  tboagti  It 
may  be  prUnarily  totended  oriy  as  a  frei^ 
devator,  yet,  it  tba  mnpksjea  in  the  coarse 
of  their  en^itoymeDt,  are  authorized  or  di- 
rected to  use  tlte  derator  as  a  meaai  ot  per- 
Boaal  tran^ortatlon,  the  employer  coDtramns 
tbe  tHwratloa  of  tbe  elentor  toi  veqalred  tn 
exercise  great  care  and  eantteo,  bath  tn  the 
cuoatructUm  and  (^latim  o£  th*  maehtn^ 
io  aa  to  ra»d«r  It  aa  free-  firom  danger  aa 
careful  ferealght  and  pf  eeanlfen  auy  rea- 
■ooably  dictate."  TUa  la  conslderaUy  abort 
tbe  degree  of  care  reqnlted  oC  a  commoa 
carriar  of  pasacncna*  uid  stated  tn  the  la* 
itroctlon  of  tbe  court  bcdow;— *^ecxcraiaeeC 
ttw  bigbeat  human  MU^  fni  r  nIaTit.  and  pru- 
dence^" It  is  but  tke  espreealan,  la  dUDerent 
trams,  of  tbe  degree  required  ot  a  maater  to* 
words  bis  a^Tant;  for  aa  rndtawrlly  pni>- 
dent  man  en^orylng  a  dangerous  maeMaa 
where  hwnan  Ufe  la  rlAed  wlU:  eaerclaa 
great  care  and  caution  In  rapect  to  its  con- 
■tnicllon  and  eperatlan.  Tbe  only  casoi 
luarly  analogona  In  wUch  tbe  qneatlon 
wiietlier  tbe  perion  injured  waa  a  paasengw 
or  cmidaTe  waa  paaaed  on  were  caam  where 
a  railroad  company  waa  aceostomcd  ta  carry 
ttwlr  empioyes,  wttbeut  charge;  to  and  fro 
between  tbe  place  where  they  lived  or  board- 
ed and  tlie  place  where  they  worked  f«r 
the  eempany,  and  ana  of  tham  was  Injured 
while  riding  to  and  from  tb»  place  of  work 
Of  these  cases  QiU^wata'  Ballnad  Go., 
5  Ind  3a».  balds  that  tbe  penna  so  carried 
waa  a  peaaenco'.  B^tzpatrick  r.  Railroad  Ce., 
7  Ind.  480,  dted  by  respondent  to  the  same 
point;  doea  not  aa  Md;  the  court  aaylng: 
was  no^  It  la  true,  a  mere  paaaenger. 
Hla  trard  am  Uie  car*  waa  on  lacMent  to  the 
bwlneas  In  which  he  employed;  but  un* 
der  an  agreement  wtdi  the  defendants  be 
was  to  be  regulariy  conveyed  to  and  from  hla 
mniL  TU%  It  aeems  to  us.  ia  an  Implied 
wigaerinfint  that  they  would  conrsy  Um  aa 


safely  and  securely  as  If  he  really  had  been 
a  passeiMfnr  In  the  ordinary  i^ase  of  tbe- 
tarm."  So  far  as  that  may  mean  that,  tboogb. 
tbe  person  Injured  waa  not  a  paasenga*,  but 
an  employe  at  tbe  time,  there  wae  ancb  Im* 
pUed  agreement,  or  any  obUgatloa  o£  care 
otber  flian  that  Imposed  by  law  upon  a  mas- 
ter towards  bis  servant,  tbe  case  stands 
alone;  and  we  ttilnk  tbe  grounds  on  irtitcb 
the  court  made  tbat  remarlc  were  overmled 
in  RaUway  Co.  v.  Arnold,  31  Ind.  174.  State^ 
T.  Western  Maryland  R.  Co.,  63  Md.  433,  Is 
an  InstmctlTe  case.  Tbe  person  killed  waa 
employed  by  the  company  as  brakeman  on 
a  passenger  train  ranaing  la  the  momlng^ 
from  U.  B.  to  B.  C,  and  returning  in  tbe 
evening,  every  day,  except  Sundaya  On  ar- 
riving at  U.  B.  Saturday  nights,  the  tlme- 
wna  hla  onra  until  Monday  morning,  when  be 
was  expected  to  be  at  TJ.  B.  to  resume  bis 
dutlea.  Sunday  ha  took  a  train  at  XJ.  B. 
to  go  to  B.  Gl,  wtare  bis  family  resided  trav- 
dlBg  on  a  pesa  which  tbe  conductor  of  h(a 
train  beld  fbr  blmseU  and  crew,  and  on  that 
trip  tbe  decedent  was  killed  In  a  coUtafen. 
It  did  Bvt  appear  tbat  by  the  terms  of  Ms- 
employment  he  was  to  be  carried  Saturday 
evenlug  or  Sunday  trom  U.  B.  to  B.  C,  and 
back  again  Cm-  Monday  morning.  Tbe  court 
reviewed  most  of  the  dedslcHis  to  tbat  time, 
and  held  the  decedent  was  a  passcngor  wheib 
killed,  and  said:  "In  whatever  else  tbey  may- 
differ,  tbeee  cases  all  agree  upon  one  prin- 
ciple, and  that  Is  that  If  the  plalntlfT  Is  not,, 
at  tbe  time  of  the  accident,  engaged  In  tbe 
actual  service  of  tbe  company,  or  In  some  way 
connected  wKh  such  service,  the  company  ia 
Uable  for  tbe  negligence  of  Its  employes.'" 
0*I>onnell  t.  Railway  Co.,  59  Pa.  St.  239,  held- 
that  a  carpenter  who  was  to  be  carried  to  and 
from  his  place  of  work  was,  while  being  so- 
carried,  a  passenger.  On  tbe  otber  band,  hold- 
ing that  in  cases  of  tbe  kind  the  person  la 
carried  as  an  emptor*,  and  not  as  a  passen- 
ger,  are  Tunn  v.  Railway  Co.,  L.  B.  1  O. 
291;  GUlshannon  v.  Raib*oad  Co.,  10  Ousta. 
228;  Seaver  v.  BaUroad  Ca.  14  Gray,  466; 
RasaelL  v.  RoUrond  Co..  17  N.  y.  134;  Ryan 
V.  Raibroad  Go;,  28  Pa.  St.  384;  and  BaUwar 
Co.  r.  Salmon,  11  Kan,  S3.  Roeenluum  v. 
Railroad  Co.,  3S  Minn.  173,  36  N.  W.  447.  i» 
really  to  tbe  same  effect  The  company 
transported  the  employes  dally  from  the 
boarding  car  to  tbelr  place  of  work  and 
back  again.  The  fdaliirtUf.  having  rsturned 
t*  tt»  boarding  car,  •  found  be  had  left  hla 
coat  at  tttt  place  of  work,  got  upon  a  graveft 
train  to  go  badk  and  get  It,  and  while  on. 
it  waa  Injured.  If  he  got  on  the  car  as  a 
passenger,  he  was  a  trespaiser,  for  the  cc«- 
daetw  had  no  autbwity  to  take  paasengrasr 
bat  If  he  got  on  as  an  employe  be  waa  not. 
and  the  court  hdd  be  was  on  tbe  train  as  an 
employe.  There  Is.  therefore,  a  eonslderable- 
weight  of  authority  in  support  of  the  prop- 
oaltion  tbat  in  such  cases  tbe  person  Is  car- 
ried as  an  employe,  and  not  as  a  passenger. 
And  In  a  ease  Uke  this  reason  would  seen  t» 
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point  to  tbe  same  result  State  tbe  matter  to 
one  not  used  to  making  hair-drawn  dlstlno- 
tl<nu  but  to  Jndfflnff  bj  the  dictates  ot  Inisl- 
n«8s  common  sense,  and  we  do  not  think 
ha  would  hesitate  In  arrlTliig  at  that  result 
In  our  opinimi,  from  the  time  i^lntlff  en- 
tered the  bnlUUnff  tor  the  purpose  of  going 
to  work  she  was  there  as  employe,  whether 
Bhe  walked  up  the  stairs  or  rode  tip  In  the  de> 
vatOT.  Order  reversed. 


KAHN  T.  ITISOHBJBlN. 
(Snprone  Court  of  Jdlnnesota.   Dee.  18, 1803.) 

ZmOLTEKOT— PBBrBRBHOBS— L^W  OT  PUOS. 

1.  Where  an  InsolTent  debtor,  residing  and 
dcdng  bnalneM  and  hsTlng  hia  property  In  this 
stat^  makes  in  this  state  an  agreement  with 

a  creditor,  residing  In  another  state,  to  make 
a  preference  to  him  In  payment,  by  sending  to 
him,  at  his  place  of  residence,  goods  to  be  ap- 
plied in  payment,  and  the  debtOT  sends  faim  the 
Roods,  consigned  to  him  at  his  place  of  ree^ 
dence,  it  Is  a  Minnesota  transaction,  the  legal- 
ly of  which  is  to  be  determined  by  tiie  laws 
or  this  state. 

2.  The  court  In  which  an  InaolTency  pro- 
ceeding Is  pending  may  refuse  to  allow  the 
claim  of  a  creditor  who  has  received  a  pref- 
erence, sodi  as  is  prohibited  by  the  InsoiTent 
law,  except  on  condition  that  he  restore  to 
the  asalfnee  what  he  so  received. 

3.  And  this  is  so  whether  the  unlawful 
preference  was  upon  the  claim  he  presents 
for  allowance  or  upon  some  other. 

4.  Such  creditor  cannot,  1^  transferring  his 
dalm,  pat  his  transferee  in  any  better  po■^ 
tion  in  this  respect  than  himsdf. 

(Syllabus  by  the  Oonrt) 

Appeal  from  district  court,  St  Louis  coun- 
ty; Ensign,  Judge. 

Claim  of  the  Bau  CSalre  NatliHUd  Bank 
against  Morris  L.  Fischbein,  assignee  of  Lud- 
wig  Kabn,  insolvent  From  a  Judgment  dis- 
allowing the  dalm,  claimant  appeals.  A£- 
flrmed. 

B.  B.  Brlggs,  tat  appellant  Twomegr  ft 
Morris,  for  respondent 

OILFIIl'AN,  a  J.  In  and  prior  to  Decem- 
ber, 1892,  Ludwlg  Kabn  was  a  merchant, 
residing  and  doing  business  at  Dulnth,  in 
this  state.  Alfred  Kabn,  his  brother,  was  a 
merctiant  residing  and  doing  business  at 
Eau  Claire,  Wis.  Lndwlg  was  indebted  to 
Alfred  in  the  sum  of  $6,760,  on  three  promis- 
sory notes,— one  for  $3,000;  one  tor  $2,500; 
and  one  t<x  |1,2S0,— all  past  due  on  tbe  6tfa 
of  December;  and  on  that  date,  at  Dulnth, 
Alfred  demanded  payment  from  Ludwlg,  and 
was  Infwmed  by  him  that  be  could  not  pay 
them,  <«  any  of  them,  and  thereupon,  as 
found  by  the  oonrt  bdow,  (and  the  evi- 
dence sustains  the  finding,)  It  was  agreed  be- 
tween them  that  Lndwlg  should  ship  some 
goods  f^m  his  stive  at  Dulnth  to  AlfKd,  at 
Ban  GOalre,  to  be  apidled  on  the  indebtedness, 
the  goods  not  being  then  sheeted,  but  tbelr 
general  character  agreed  on.  Between  tbe 
7tb  and  28th  of  December,  Lndwlg,  pur- 
suant to  that  agreement,  shipped  at  Dulnth, 


by  railroad,  consigned  to  Alfred,  at  Ean 
CHalre,  and  which  were  delivered  by  the  rail- 
road c(»npany  to  the  latter  at  that  place, 
800d8  to  the  amount  of  $3,948.02,  and  the 
latter  applied  the  amount  to  satisfy  the 
$2,600  and  $1,260  notes,  and  Indmved  $106.68 
on  the  $3,000  note.  December  28,  1^  Lad- 
wig  made  and  filed  in  the  county  of  St 
Lonls  an  assignment  for  the  benefit  of  his 
mOitOTB  to  Fischbein,  who  accepted  the 
tmst  January  14,  1883,  Alfred  transferred 
Ihe  $8,000  note  to  the  appctllant  the  Sau 
dalre  National  Bank,  which,  on  February 
17th,  filed  the  same  as  a  claim  In  the  In- 
8olTra<7  proceeding,  and,  on  the  disallow- 
ance by  tbe  anlgnee.  It  appealed  to  the  court, 
and  It  also  disallowed  the  claim,  and  from 
that  this  appeal  Is  taken.  On  the  evidence 
th«e  can  be  no  question  but  that,  at  the 
times  mentioned,  Lndwlg  was  insolvent,  and 
that  Alflred  had  reasonable  cause  to  b^ere— 
indesd,  tliat  he  knew-^m  to  be  Insolvent 
and  that  the  transfer  of  tbe  goods  was  made 
with  intent  to  give  a  prefra-ence  to  Alfred 
orer  the  otho-  creditors.  The  ground  upon 
which  tbe  conrt  disallowed  the  claim  was, 
as  stated  In  Ite  conclusions  of  law,  that  Al- 
fred was  not  entitled  to  prove  the  clsiim 
against  the  Insolvent  estete,  and  participate 
in  the  distribution  tbovof,  without  first  re- 
storing to  said  estete  said  goods,  or  the  value 
thereof,  and  that  tbe  bank  occupies  no  bet- 
to-  portion  than  Alfred  would  have  occrqpled 
had  he  filed  the  claim.  This  conclusion  of 
law  presmte  the  only  question  of  Imptnrtance 
in  the  case.  Tbe  appellant  makes  a  good 
many  iK^nte  In  Ite  brl^.  but,  exo^t  so  far 
as  they  win  be  referred  to  Id  this  opinion, 
they  are  without  foundation. 

The  appelant  contrads  that  inasmncb  an 
the  title  to  the  property  did  not  vest  In  Al- 
fred nntU  d^very  by  the  carrier  to  him 
at  Ban  CBalre,  the  transfw  was  a  Wiscraisln 
transaction,  and,  as  our  stetute  can  have  do 
extraterritorial  force,  it  must  be  judged  by 
the  laws  of  that  stat&  If  this  were  an  ac- 
tion  against  Alfred  to  recover  the  propwty 
or  Ite  value,  the  question  would  be  presented 
whether  It  was  legal  and  Talld  In  the  place 
wh^  the  transaction  was  had.  But  In  that 
case,  as  the  agreement  for  the  preference 
was  made  In  this  stete,  and  as  everything 
dime  or  to  be  done  by  tbe  debtor,  to  wit 
the  separating  and  shipping  the  goods,  was 
done  in  this  stete,  leaving  nothing  to  be 
done  the  creditor  but  to  receive  them  on 
th^  arrival  at  Ban  Olalre,  it  was  a  ^klin- 
nesote  transaction,  so  ter  as  the  question  of 
Ite  legality  was  concerned.  The  agreement 
was  unlawful,  the  separating  and  shipping 
the  goods  were  unlawful,  and  those  acte  did 
not  become  lawful  merely  because  the  title 
to  the  property  Tested  in  Wisconsin.  See 
In  re  Howes,  88  Minn.  403,  88  N.  W.  104; 
In  re  Dalpay,  41  Minn.  532,  48  N.  W.  604; 
Macdonald  v.  Bank,  47  Minn.  67,  48  N.  W. 
390.  Tlie  question,  faowevar.  is  not  whether 
a  recovery  could  be  bad  in  an  actiim  agalnt 
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UCnd,  tmt  It  la,  oonid  be  eome  Into  the  m- 
wAyeaer  proceedings,  nncondltionnlly,  to 
share  with  the  other  credlton  In  what  re- 
mains erf  the  bufdvent'B  aneto,  after  ha  has 
taken  a  part  of  anch  assets  contrary  to  the 
latent  of  the  hiv  under  which  the  pto- 
<eedtQgB  are  had. 

Tba  appelant  alao  ooDtends  that  the  pay- 
ment, by  tranafer  of  the  goods,  on  the  In- 
debtedness  erldenoed  by  the  several  notes, 
was  general,  and  the  credltv  could  apply 
It  npon  any-  ot  the  notei  he  choae,  and,  har- 
tug  applied  It  to  eztlngnlsb  ttie  f^fiOO  and 
«USO  notes,  and  only  $106^  on  the  ¥8.000 
note,  the  last  note  is  tainted  with  the  Hie- 
fdlty  only  to  the  extent  of  the  I1O0.6S.  As 
between  debtor  and  creditor,  when  a  pay- 
ment la  made  upon  acocmnt  of  aereral  debts 
from  the  former  to  the  latter,  If  the  tormet 
do  not  apply  the  payment  to  any  parttcnlar 
debts,  the  latter  may  ordinarily  do  so.  Bnt 
be  cannot,  by  doing  so,  aCFect  the  rights  of 
third  persima.  If  we  are  to  adopt  the  theory 
tbat  a  preferential  payment  taints  the  debt 
on  which  it  Is  made,  then,  as  this  payment 
was  made  generally  on  the  whole  debt  of 
46.7SO,  it  tainted  that  whole  debt,  and  no 
snbseqnent  agreement  or  act  of  the  parties, 
■or  either  of  them,  could  affect  the  rights  of 
flthw  creditors,  growing  out  of  it  We  do 
not,  howeTtf,  wish  to  decide  that  the  debt 
itsdf  Is  tainted.  If  a  creditor  who  has  ac- 
cepted a  preference  may  be  excluded  from 
proving  a  claim,  on  the  ground  of  such  pref- 
«rence,  It  is  not  because  the  claim  is  tainted 
<n  affected,  but  because  the  creditor  has 
diminished  the  assets  of  the  insolvent  In  a 
way  contrary  to  the  intent  and  spirit  of  the 
iDsolrent  law.  That  being  ao,  he  may  be 
excluded,  whether  the  preferential  payment 
was  made  on  the  claim  presented  for  al- 
lowance  or  on  some  other.  It  Is  immat^al, 
therefore,  that  Alfred  applied  the  payment 
upon  fbe  $2,500  and  $1,260  notes,  and  only 
$106.68  on  the  $3,000  note. 

If  Alfred  could  not  prove  the  debt,  and 
claim  a  distributive  share  of  the  Insolvent 
fnada,  he  could  not,  by  transferring  the  note 
after  maturity,  place  the  transferee  In  any 
better  position  than  himself. 

And  this  brings  us  to  the  main  question  In 
the  case:  Conld  the  assignee  and  the  court 
having  charge  of  the  insolvency  proceed- 
ing refose  to  allow  Alfred  to  prove  the  claim, 
and  share  in  the  distribution,  except  on  con- 
dltitm  that  be  restore  to  the  assets  the  prop- 
erty be  withdrew  from  them,  or  Its  value, 
so  tbat  In  the  distribution  there  should  be 
-equality  among  the  creditors?  The  appel- 
lant contends  that,  in  case  of  a  preferential 
payment,  the  act  gives  the  assignee  no  other 
remedy  than  an  action  against  the  preferred 
creditor  to  recover  the  property  or  its  valuo, 
or  to  set  off  or  counterclaim  the  value 
against  the  debt  presented  for  allowance, 
lb  set  or  counterclaim  only  the  amount 
of  money  paid,  or  only  the  value  of  the  prop- 


erty transCerred  In  payment,  would.  In  effect, 
ntUfy  the  preferential  payment,  and  give  the 
creditor  the  full  benefit  thereof.  To  remit 
the  assignee  to  an  action  would  give  a  cred- 
itor but  <a  ttda  state,  and  who  has  takm 
the  property  out  of  this  state,  an  advantage 
over  preferred  creditors  Uvlilg  in  dUs  state, 
and  within  the  jurisdiction  of  Its  courts. 
The  act  (laws  1881,  c  148)  does  not  In  ex- 
press terms,  as  most  banhmpt  laws  have 
done,  authorize  the  disallowance  of  a  claim, 
except  on  condlthw  that  the  creditor  restore 
to  the  assets  what  he  haa  received  as  a  pre- 
ferred payment  The  only  express  author- 
ity given  In  respect  to  such  payments  Is  In 
section  4:  "And  the  assignee  may.  by  ac- 
tion or  other  proper  proceedings,  have  all 
such  conveyances,  payments  and  prefer- 
ences annulled  and  adjudged  void,  and  re- 
cover the  property  so  conv^ed,  or  the  value 
thereof,  and  recover  the  payment  so  made, 
and  convert  all  proceeds  Into  money,  as  pro- 
vided In  this  act"  An  action  may  be  in- 
adequate, or  the  assignee  may  be  practi- 
cally unable  to  bring  It  as  where  the  prop- 
erty and  the  creditor  cannot  be  reached  by 
the  process  of  our  courts.  What  then, 
would  be  other  proper  proceedings  to  bring 
the  property  or  Its  value  into  the  hands  of 
the  assignee?  If  the  creditor  and  the  prop- 
erty cannot  be  reached  by  process  to  com- 
mence an  action,  or  an  action  for  any  rea- 
son might  be  Inadequate,  and  If  the  cred- 
itor has  come  Into  the  Insolvency  proceed- 
ing, and  submitted  himwuif  or  his  claim  to 
the  Jurisdiction  of  the  court  for  the  pur- 
pose of  the  proceeding,  can  he,  in  that  pro- 
ceeding, and  as  a  party  to  It,  to  the  extent 
of  his  claim  presented,  be  called  upon  to 
surrender  In  It  the  assets  that  he  has  with- 
drawn, contrary  to  the  Intent  of  the  law 
under  which  the  proceeding  Is  had?  If  he 
cannot  then  the  law  Is  certainly  very  lame. 
The  "other  proper  proceedings"  mentioned 
In  the  act  are  legal  proceedings  other  than 
by  action.  There  are  no  legal  proceedings 
other  than  an  action  tbat  the  assignee  can 
take  outside  of  the  Insolvency  proceeding; 
and.  If  he  cannot  In  that  proceeding  do  any- 
thing to  bring  about  the  result  intended,— 
the  restoration  of  the  witbdra^^  a  assets,— 
then  the  clause  authorizing  him  to  annul 
the  preference  by  other  proper  proceedings 
had  no  meaning.  We  are  driven,  therefore, 
to  hold  that  the  clause  means  nothing,  or 
that  it  authorizes  proceedings  In  the  Insol- 
vency proceeding,  and.  acc(«rdlng  to  a  well- 
known  rule  of  construction,  we  are  bound 
to  adopt  the  latter  view. 

The  court  in  the  Insolvency  proceeding, 
cannot  operate  on  the  person  of  the  cred- 
itor; tbat  is.  It  cannot  render  an  afOrmatlve 
personal  Judgment  against  him.  It  can  op- 
erate only  on  the  claim  he  presents  for  al- 
lowance, and  whatever  direction  It  may 
make  with  reference  to  the  creditor  restor- 
ing withdrawn  assets  must  expend  Itsdf 
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tqpoa  the  claim.  There  Is  tto  way  mcb  a 

direction  mny  be  made  to  operate  on  the 
elalm,  acept  by  way  of  conditicxi  precedent 
to  Its  allowance,— just  the  oondltlo%  the 
oonrt  brtonir  bnpoMd.   Judgment  affirmed. 


K19YST0NE  IRON  GO.  t.  IjOOAN  et  at 
(Supreme  Court  of  IfhmeBOta.    De&  21,  1893.) 

VbNDOR  AKD  PubchaJER— COKTRICT  — Rkootbrt 
OF  Eaknbst  Mokkt. 
Where  B.  executes  a  written  instrument 
with  li.,  who.  as  his  wife's  agent,  signs  her 
name  to  the  Instniment  on  a  contract  of  ssie 
of  her  real  estate  to  B.,  and  she  receives  part 
of  the  parchase  money  from  him,  he  cannot 
recover  it  back  from  her,  tf  stie  and  het  hus- 
band are  ready,  willing,  and  able  to  convey  the 
premises  to  B.  accordiug  to  the  terms  of  the 
written  instmment  or  contract  even  thonsh 
it  be  absolatdy  void;  and  this  is  especially 
so  if  B.  has  uot  tendered  full  perfocmanoe  M 
his  part  of  the  cmttact. 
<SyllabuB  by  the  Court) 

Appeal  from  dlatrlot  eoort,  St.  LonU  ooon- 
ty;  Brown,  Judg^. 

Action  ijj  the  Keystone  Iron  .Ooiapaay 
against  lillllan  Logan  and  W.  B.  Logau  to 
recover  money  paid  on  a  land  contract  I>» 
fendanta  had  Judgnut,  and  plalnttfF  ap- 
peals. Affirmed. 

B.  B.  Briggs.  for  appelant.  J.  H.  Boyle, 
for  respcmdenti. 

BtlOE,  3.  On  tba  24th  day  of  Februaiy, 
1802,  the  defendant  W.  B.  Logan,  the  bna- 
baiid  of  the  othw  defendant,  Lillian  Logon, 
oxecnted  an  Instrument  In  writing,  by  sign- 
ing his  wife's  name  thereto,  as  followa: 
"Lillian  LoguL  Fer  agent,  W.  B  Logan."— 
In  whidi  Instniment  It  Is  stated  that  she 
had  recelTed  of  one  B.  R.  Brace  $500  on 
account  of  the  purchase  of  80  acres  of  land 
In  St  Lonis  county,  In  this  state,  for  the 
sum  of  $5,000  cash  and  1,000  shares  of  stodc 
in  company,  of  the  par  value  of  flOO  per 
share;  the  fSOO  bdng  earnest  money,  and 
9500  cash  to  be  paid  In  15  days,  and  $4,000 
hi  payments  of  11,000  in  80  days,  $1,000  in 
60  days,  $1,000  In  90  days,  and  $1,000 
in  4  months,  from  delivery  of  patent  It 
was  farther  agreed  that  if  the  Utle  was 
not  good,  and  if  Brace  should  refuse  the 
same  upon  ttiat  gronnd,the  agreement  should 
be  void,  and  then  the  defendants  should  re- 
turn the  $500  earnest  money,  and  tiie  vendor 
should  not  be  liable  for  the  purchase  mon^. 
If  the  title  was  found  to  be  good,  but  nev«- 
theless  not  accepted  by  Brace,  then  said 
$500  earnest  money  should  be  forfeited,  and 
the  owner  might  declare  the  contract  ter- 
minated. No  furthCT  payments  were  made 
by  Brace,  and  he  notified  the  defendant  Lil- 
lian Logan  that  the  title  to  said  land  was  not 
good,  and  that  he  refused  to  accept  the  same, 
and  he  did  not  on  his  part  perform  any  of 
the  other  conditions  in  said  instrument  men- 
tioned. Whatever  riigbt  Brace  had  In  and  to 


the  said  earnest  money  so  paid  he  assigneA 
to  the  plaintiff,  and  this  action  wns  hnmgtat 
for  Its  recovery. 

U^CT  the  trial  the  court  bdow  found  that 
Ok  defeadast  Lilian  Logan  was  at  the  tfme- 
of  the  execution  of  said  instnmait  the  owner 
In  fee  simple  of  said  real  estate,  and  had 
good  title  tbsreto,  and  had  sneh  ttOt  at  the 
time  of  the  trial;  and  at  aH  tlmea  hsd  beeo 
aUe^  willing,  and  ready  to  convey  the  same- 
in  accordance  with  tiie  terms  of  said  agree- 
ment; and  that  she  had  fully  authorized  an* 
empowered  hv  said  husband,  W.  B.  Logan, 
to  enter  Into  said  contract,  and  that  at  all 
times  ainoe  the  mafctng  thereof  she  had  beea 
ready  and  willing  to  fnlffil  and  perfmn  said 
oontract  In  accordsnoa  with  Its  terms  and 
provlsiosiB,  although  the  power  md  anttiorlty 
so  glvoi  her  said  hnshnnd  was  vethal,  anA 
not  in  writtng.  The  court  further  foontt 
"that  the  said  contraot  was  not  procured  by 
any  false  or  franduloit  representatlaBB,  nor 
la  thse  anything  to  dunr  that  it  was  made- 
or  entered  Into  under  a  mistake  or  mlsap- 
pitikcnslon,  either  aa  to  law  or  the  facts."' 
With  tbla  finding  of  tbe  covt  it  is  dlfflevlt 
to  see  as  a  autttat  ef  law  how  the  phdntiir 
can  recovCT  back  the  eameet  money  which 
he  volntailly  paid.  'Die  defoidBnt  Lillian 
Logan  does  not  and  never  has  refused  to> 
perform  bet  part  of  the  agreement  No  de- 
fault oan  be  <barged  against  her.  She  has. 
been  ready  at  all  times  to  perform  the  ob- 
ligations  whldi  were  entered  into  by  her 
huBband  In  t»  behalf,  and  carry  out  the- 
oondittona  of  the  written  agreemrat  to  Ito 
fullest  esEtent  Whsn  Brace  accepted  (be- 
Mseemumt  and  paid  the  moaey  he  knew  that 
Lillian  Logan  was  a  marrted  woman,  and 
that  W.  B.  Logan  was  her  husband.  In  this 
respect,  then,  there  was  not,  and  could  not 
he,  any  fraud.  Why,  th«i,  does  Brace  not 
perform  his  part  of  the  contract,  pay  tbe- 
pnrohase  prloe,  receive  his  deed,  and  com- 
plete the  transactlan?  This  would  be  good 
law  as  well  as  good  morals,  but,  instead  of 
doing  80,  and  without  tendering  the  payment 
of  any  of  the  purcliaBe  money  due  and  pay- 
able and  re4^Tlng  his  deed,  he  makes  an 
assignment  of  the  earnest  money  which  he 
paid,  and  his  assignee  seeks  to  recover  it 
of  the  defendant  Lillian  Logan,  who  in  no- 
wi^  appears  to  be  in  default  This  is  done 
upcm  the  theory  that  tbe  agreement  was  not 
merely  voidable,  bat  absolutely  void,  beoanse- 
the  husband,  W.  B.  Logan,  Is  prohibited  by- 
law from  making  any  valid  contract  with  hi» 
wife,  relative  to  any  of  her  real  estate,, 
either  as  agent  or  in  relation  to  oonveylns 
the  same  or  any  interest  therehL  The  wife 
makes  nosuch  objection, but  in  her  pleadlngn 
and  in  open  court  declares  her  willingness  to 
perform  all  the  conditions  ih  the  agreement 
entered  into  In  her  behalf  by  her  husband, 
nnd  In  the  answer  he  asserts  the  same  thlnjj. 
The  plaintiff  alleges  that  the  defendant  Lil- 
lian Logan  cannot  give  a  good  title,  because 
she  cannot  compel  her  husband  to  sign  tba 
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4Md  with  tier.  She  attegea,  aad  tbe  ceort 
found,  that  Mba  ma  re&dj  and  wHUns  at 
aU  times  to  perform  the  coBdltUun  of  thecon* 
tract,  which,  of  coaree.  Includes  the  oonvey- 
aoce  hr  her  and  her  hnaband  ctf  a  good  til3c. 
Utere  is  bo  erUteaco  la  tbe  eae&  teadli^  to 
flbow  that  he  decBnes  ot  reftisas  to  Join  wttii 
Ills  wife  In  sncfa  caa-n^aaet,  and  the  fair 
Infereaoe  from  fbB  record  la  that  he  la  wlM- 
Ins  to  do  00  Qpoy  the  paTBient  of  Oke  con- 
ald«ti(«  MDtkmed  la  the  a«raoiMnt  Zt 
does  not  ai^ear  that  any  demand  waa  ever 
iBBde  ivon  him  to  den  a  deed  or  Join  with 
hte  wife  in  tta  exeootkn.  Instead  «£  doing 
ao,  he  eerres  a  notloe  vpon  the  defendant 
liUbm  IxtgBtt  that  he  wlU  net  peMorm  the 
«oadltl(aw  of  the  agreement  himself,  and 
that  he  consldcnd  It  dBly  tembnUed 
mon  of  the  title  to  the  land  not  being  «ood. 
It  Is  needleos,  pa-hapo,  to  aay  t^t  an  agroe- 
eacat  like  this  conM  not  he  thus  snmmarU^ 
tennlaated  by  Btaoe  ao  as  to  giro  hln  a 
right  to  recover  hack  the  oosuddnatlon  aMoey 
which  be  had  vciiaatiafiy  paid.  Ooncedfcag, 
as  we  do,  that  the  agreement  was  void  under 
oar  statute  prohlbltlsg  aeeh  transactions  re- 
ts tins  to  real  estate  on  Ike  part  of  a  hao- 
liaad  In  hebaU  at  hie  wife,  yet  If  ahe  had  not 
violated  the  terma  of  the  ngreemnit,  and 
«nd  her  hmiheml  atood  readr  and  vUUng 
mt  aU  tlaies  to  iwtfuiiu  the  oonditioDs  at 
MUd  sff-eement  with  the  abihtr  to  do  ao, 
we  see  no  legal  obtfeetfoBB  t»  her  and  her 
bnriMBd  adoptfaig  the  hnsband's  act  in  mak- 
ing the  agreeaeot  for  Us  wif^  and  maktag 
«Deh  act  their  own  Joint  act,  and  thns  per- 
form ttie  terms  eet  forth  in  the  written  In^ 
stmacnl;  althoogh  It  was  orl^Dallr  void,  a^ 
to  tbe  extent  that  It  conM  not  be  ra  tided. 
If  they  are  wiUtng  to  do  this.  Brace  conU 
not  be  injured,  or  his  rli^ta  In  any  w«y  be 
«erieiulr  affleeted.  The  ^Molote  iaTaUdttr 
■of  the  affcement  does  not  prevent  bar  and 
her  hnaband  from  perfwnring  Its  coi^tlons, 
If  tiiCT  wUh.a»  to  do,  lor  fbere  la-  Jioth- 
Ing  to  be  found  therein  which  If  performed 
weald  conatltute  a  ocladBal  or  tarttoaa  act. 
It  may  be  that  the  eomiaete  perfonaanoe  of 
the  terma  of  this  written  testnunent  woidd 
iwoTe  of  great  pecmtacy  benefit  to  the  wife, 
sod  to  the  bnband  alaa  And  the  absf^nte 
power  is  not  vcated  tn  Beaoe  to  oonetltnte 
Wmeelf  the  protector  of  tbe  wife's  rights,  and 
nay  that  she  ahall  not  perform  tbe  cmdltkNBs 
«f  the  agreement  If  she  TQlmttncUy  chooses 
to  do  ao.  It  seems  to  be  a  tatber  nnnanal 
proceedlnc  for  one  party  to  a  written  pro- 
ceeding to  Inatet  that  he  be  permitted  to  dls- 
avow  tte  terms  becanae  It  la  void  as  to  the 
other  perty'a  rights  therein.  Valid  acts  may 
be  done  under  a  void  contract 

It  does  not  appear  to  be  the  faidt  of  the 
•defendanbi,  or  either  of  than,  that  the  oon- 
tmet  waa  not  ftilflUed.  The  firat  deCanit 
was  that  at  Brace  In  not  paying  the  seccmd 
installment  of  |500  in  16  days  after  the  date 
of  the  written  Instmment  Brace  never 
tendered  to  the  defendants,  or  either  of 


them,  the  monear  doe  in  aooordance  with  the 
turns  of  the  agreement,  and  nevw  offerrd 
to  perform  the  otter  onidltlims  thfrefn  oon- 
talned.  If  the  agreement  was  TOUd  in  all 
respects,  Braoe  could  not  compel  perform- 
ance, or  recover  beck  what  he  bad  paid,  by 
lefnsal  of  defendants  to  perform,  without 
first  offertag  to  perform  on  bis  part  And 
this  eonrt,  tn  SeuMtt  r.  ahehan,  27  Uhm. 
JtSS,  7  K.  W.  20B.  state  tim  htw  to  be  'that 
tills  rala  sppHss  to  all  eostisets  wlUi  nnrtsal 
and  dependent  oorensnta  or  pnanlsei^  In- 
ctudlng  aUka  parol  cnBtraota,  veJd  aa  sach  by 
tbe  statute  at  franda,  and  these  not  affected 
by  the  stetote."  It  Is  Immatsiial  whethar 
the  agiuinmul  Js  void  nadw  flie  statnte  of 
ftands,  or  otitvwiss  Invalid  sr  nonenferen- 
able  hy  reasm  ot  the  same  hSThic  been 
signed  on  behslf  of  the  wUe^  by  the  haabond; 
jet  ss  it  swears  not  to  esohnMS  the  oosi- 
mlsalsn  of  a  tortlonak  Imnorsl,  <r  crlaotMl 
act  Braes  ooukl  not  reesM  hie  money  until 
he  teniered  bat^  the  onasMwaflon^  snd 
even  then  he  ocaiM  not  reeovir  tt  the  do- 
fendant  liHlan  Logan  is  willing,  ready,  and 
nldo  to  perterm  sB  (tf  the  tonss  of  Ou  vilt- 
tm  Inatroment,  iadndlag;  of  eonma,  the  glT- 
taig  of  a  good  title,  her  bwband  lelntog  with 
bar  In  the  ezocatlon  and  ddhecy  of  the 
KQPsr  deed.  Of  oooEse,  Oo  pUntUC  haa  ao 
better  or  sreater  righto  la  the  matter  ttan 
Braoe  would  have  had  if  he  had  brought 
■the  aetlon  in  his  own  aasis.  Ths  jvOgaunt 
of  the  eeurt  below  te  alBnned. 


WAMPIW  T.  WBDmANV  et  al. 
(SapiBzxM  Oosrt  of  Mliiaiieiilii     Dee.  31,  188B.) 

LAmNUMD  ixD  TmatatT-BMUT—'Bxoon  roe  Non- 
PATMBKT— BtnncK  or  Psoor. 
Where,  In  sn  action  hr  a  landlord 

against  a  tenant  te  recover  rent,  the  tenant, 
under  Gen.  Tjclvtb  1883,  c.  100,  uterposes  the 
defense  that  the  premisea  were,  winiout  bis 
fanit  or  negleot,  se  tojored  br  fire  sb  to  be 
untenantable  or  unfit  for  oceupancjr*  the  burdw 
of  proof  is  upon  such  tenant  to  show,  upon  the 
trial,  that  the  premises  were  In  such  condition. 
Upon  the  uodiepated  evidence  In  this  action, 
it  is  held  that  the  premises  were  not  eo  Inlured 
by  fire  as  to  he  untenantable  and  unfit  tar  oo- 
oipancy. 
(Syllabus  by  tbe  Court.) 

Appeal  from  district  court,  Bamaey  coun- 
ty; Kelly,  Judge. 

Action  by  Andrew  X  Wampler  against 
Bernard  Welnmanu  and  WUliam  BonhoLzer 
to  recover  rent  There  was  a  verdict  for 
plalnticr  for  a  part  only  of  his  claim,  and 
from  on  order  denying  a  new  trial  he  ap- 
peals.  Beversed.  • 

Marcw  D.  Munn  and  Henry  B.  S^arw^ 
for  appellant.   A.  B.  Bowe,  for  reepoadcuts. 

BUCK.  3*.  Tb»  orda  den:rlns  the  plain- 
tllTs  motion  for  a  new  trial  must  be  rercrs- 
ed.  The  actkm  is  iKouRht  fw  rent  dalmed 
to  be  diu  upon  a  written  lease  dutvd  Novem- 
bar  6,  1885,  made  by  the  philnllff  uod  the 
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dfifemdant  Wdnmann,  mnd  upon  which  lease 
the  other  defendant,  BanhtdEer,  inu  ft  gnar^ 
antfv  t»  the  payment  of  tlw  mat  Tbs 
premises  are  described  In  the  lease  as  that 
certain  store  and  basement  known  as  "No. 
824  Wabasha  Street,"  In  the  dt7  of  St  Faiil, 
in  a  three-story  hrtek  lOotik.  The  premises 
rented  were  25  feet  In  width,  on  Wabasha 
street,  and  extended  back  east  7B  or  80  fleet 
The  lease  was  for  &  period  of  seven  years 
and  two  numths  from  and  after  the  1st  day 
of  Angnst  1886.  until  October  1,  188%  at 
the  rate  of  $12$  per  month,  and  fttf  the  re- 
maiiider  of  the  term  at  the  rate  of  flSO  per 
month.  The  d^!aidant  Wdnmann  does  not 
appear  to  tiave  oocnpied  the  premises  after 
July,  1890,  bat  defOndant  Banhtdser,  In  his 
answer,  admits  that  aboat  the  1st  day  of 
July,  1890.  he  twA  the  premises  described  In 
the  complaint,  and  occupied  them,  either  by 
himself  or  an  nndertoiant  until  about  ihe 
Sd  day  of  February,  1892,  at  wUch  time  he 
alleges  that  Hm  premises,  without  any  fault 
vt  neglect  on  the  part  of  the  defendants,  or 
either  of  them,  became  so  Injured  fire  as 
to  become  mi tenao table  and  unfit  for  occu- 
pancy, and  that  thereupon  be  ^anholser) 
quit  and  snrrendered  np  possession  of  said 
premises,  and  that  he  has  never  since  sodk 
surrender  occupied  the  same,  or  any  part 
thereof.  Theae  allegations  were  denied  by  tiie 
reply  of  the  plalntitt.  Plaintiff  claimed  reit 
due  for  the  UHmths  <tf  January,  February, 
and  March,  1882,  to  the  amount  of  and 
H.66  for  water  used  on  said  inraulses.  The 
jury  found  a  verdict  for  plaintiff  tat  the 
sum  of  tlSO,  and  the  plaintiff  moved  ftnr  a 
new  trial,  because  of  orors  of  law  occurring 
at  the  trUd,  and  because  the  verdict  in  said 
action  was  not  jostlfled  by  the  evidence, 
and  was  cmtrary  to  law. 

Hie  verdict  of  the  Jury  Is  not  only  clearly 
and  manifestly  against  the  great  preponder- 
ance of  evidence,  but  the  undisputed  evi- 
dence leads  dfaree^  to  Uie  condu8i<m  that 
the  jury  was  Influenced  by  prejudice,  bias, 
gross  mistake  <tf  facts*  <x  InoMTect  apprecia- 
tion of.  the  law  applicable  to  the  case  in  ren- 
dering the  verdict  We  do  not  interfere  with 
the  province  of  tba  jury  in  determining  as 
to  the  wel^t  of  evidence  or  finding  upon 
conflicting  evidm^,  fOT  sach  a  case  Is  not 
here  presented  by  the 'record.  The  defense 
Is  based  upon  the  allegations  In  the  answer 
that  the  premises  were  Injured  by  a  certain 
Are,  which  It  is  alleged  occurred  February 
3,  1893,  and  whereby  they  were  rendered  un- 
tenantable and  unfit  for  occupancy.  At  com- 
mon law,  tills  defense  would  not  be  avail- 
able, tor  a  tenant  would  not  thereby  be  re- 
leased from  the  payment  of  rent,  where 
there  was  a  covenant  In  the  leue  to  pay  it, 
and  the  land  and  premises  were  to  be  used 
Cor  a  Urm  of  years,  nnless  the  tenant  pro- 
tected hlmsdf  some  clause  In  the  lease, 
whereby,  in  case  of  destruction  of  the  pra- 
ises by  fire,  he  shonld  not  thereafter  be  com- 
pelled  to  pay  rent   This  liability  of  the  ten- 


ant to  pay  rent  In  neh  cases  frequently  cp- 
orated  as  a  great  hardship,  and  led  to  the  en- 
actment by  the  leglslatnre  of  several  of  the 
states  of  laws  upon  tiie  Bidbject;  and,  anume 
others,  oar  own  state,  by  chapter  100,  Oen. 
Laws  1883,  provided  that  "the  leasees  or  oc- 
cupants of  any  building  whidi  shall,  without 
any  fault  or  neglect  on  their  part  be  de- 
stroyed,  or  be  so  injured  by  the  elements, 
or  any  other  cause,  as  ^  be  untenantable 
or  unfit  fOT  ooeajpancy,  shall  not  be  liable  or 
bound  to  pay  rent  to  the  lessees  or  owners 
thereof  after  such  destruction  or  injury,  un- 
less otherwise  expressly  provided  by  written 
agreement  w  covenant;  and  the  lessees  or 
occupants  may  thereupon  quit  and  surrender 
possessltm  of  the  leasdiold  promlaoa,  and  of 
tho  land  so  leased  or  occn^ed.**  This  law 
defendant  invokes  In  his  bOhal^  and  Inatsts 
that  In  tills  actkm  ha  has  hnn^t  himself 
within  its  provisions.  This  being  an  aflArm- 
ative  defense  of  coarse  the  harden  of  ^oof 
to  sustain  his  allegations  rested  upon  the  de- 
fendant The  evidence  of  the  origin  of  the 
fire,  and  whether  tt  occurred  without  any 
fault  or  n^lect  on  the  part  of  tiie  defend<- 
ants,  or  either  at  th^,  was  very  meagw, 
as  stated  by  the  court  below.  It  is  not  nec- 
easaiy  fw  us  to  discuss  this  point  w  in  any 
manner  determine  It;  because  1^K>n  anothw 
trlal  this  matter  or  qiiestion  may  possibly  be 
made  mwe  fully  to  anwsr  tj  one  party  w 
the  othtt,  and  not  be  left  In  the  tmcertaStt 
condlti<m  In  whlab  It  now  presents  Itsdf  to* 
OS.  Whil^  np<m  the  question  of  the  extoit 
of  the  damage  oaused  hr  tiie  fire,  thare  was 
a  slight  ctmflict  at  evidence,  yet,  tor  tbe 
purpose  of  this  dedslNi,  we  shall  assume- 
that  the  facts  were  as  proven  by  the  defend- 
ant, or  by  the  uncontradicted  evldau»  of 
the  plaintiff. 

The  Injury  consisted  of;  (l)  Two  holes 
broken  through  the  celling  In  the  rear  part  of 
the  store,  between  the  Joists,  and  aomewhore 
from  one  to  three  or  four  feet  kmg,  and  from 
one  to  two  feet  wide;  some  of  the  defend- 
ants' witnessss  testifying  that  the  holes  were 
mudi  smaller,  and  one  of  thou  testifying 
that  the  hides  were  only  the  else  of  a  man's. 
foot  and  caused  by  a  man's  putting  his  foot 
thne.  It  did  not  awear,  howevor,  that  tli^ 
were  caused  by  fire.  (2)  In  the  partition  wall 
in  the  basement  and  bnUt  throu^  It  was  a 
water-closet  used  In  common  by  the  oe- 
ciqtants  of  the  building;  that  is,  as  we  un- 
derstand it,  by  the  occupants  of  other  por- 
tims  of  the  Uock  besides  the  store.  Part 
of  this  water«loset  ccmsisted  of  commoa 
boards,  evtdmtiy  built  around  the  other  por- 
tUm  of  the  clMet  as  a  screen.  There  was- 
also  a  water  pipe  connected  with  the  closet, 
and  this  was  burned  off  in  one  place.  The 
boards  were  also  burned.  This  water-<dosf-t 
was  located  several  feet  in  the  rear  of  the 
stor^  and  the  basement  under  it  and  tt 
formed  no  part  of  the  premises  mentioned 
in  the  lease,  and  It  Is  very  questionable,  if 
it  had  been  wtlrely  destroyed,  whether  In. 
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such  case  flu  dateodant  could  interpoM  meh 
fact  as  iu  dttment  or  Ingredient  ot  bbi  de- 
fense; bnt  vsfoa  the  trial  tbe  partial  treated 
It  aa  one  of  the  qoestlona  In  the  case,  and 
we  will  BO  regard  it  hoe.  It  does  not  ap- 
pear tbat  the  closet  was  injured  or  rendered 
unfit  for  use  in  anj  other  manner  tban  here 
stated.  Sanson,  a  witauss  tor  the  defendant, 
testified  that  the  watw  on  tbe  floor  of  tbe 
basement  was  several  Indies  deep,  bat  aa 
croas-ffTaminatlon  lie  said  that  he  did  not  see 
any  wato*,  and  did  not  measure  It.  He  also 
testified  tbat  there  waa  some  plastering  scat- 
tered orer  some  restaurant  dishes,  tables, 
and  "everytblng,"  as  he  tamed  it,  referring, 
as  we  understand  it,  to  his  restaurant  pnq>- 
erty  stored  tboe;  bnt  as  the  only  plastering 
which  USL  Into  the  room,  so  far  as  it 
pears,  came  from  the  ipoce  where  the  boles 
in  the  celling  were  found,  the  amount  must 
necessarily  bare  been  rery  small  The  Joists 
w«e  chaired  or  burned,  but  to  what  ex- 
tent no  one  testified.  It  does  not  appear 
that  they  woe  burned  off,  weakened,  or 
rendered  dangerous  or  unfit  tag  use;  and  aU, 
or  nearly  all,  o£  tiie  Joists  so  cbatred  were 
not  under  tbe  rented  store,  bnt  under  the 
rear  thereof,  and  under  a  room  back  of  the 
store.  The  nncontradteted  evidence  shows 
tbat  tlie  new  J<dsts  idaced  In  tbe  basranent 
after  the  fire  wwe  put  thore  1^  tbe  plaintltf, 
because  previously  a  trap  door  bad  been 
cut  tlirough  the  floor,  and  the  ends  of  the 
Joists  had  been  cot  (df,  and  never  strength- 
ened, whldi  fiact  plaintiff  did  not  discover 
nntH  atto'  the  fire,  and  npon  the  reconunai- 
datlon  of  the  carpenter  the  new  Joists  were 
put  In.  It  does  not  appear  tbat  tbe  flre 
burned  any  ha^  through  tbe  floor  into  the 
Btor&  ®  Hie  d^Un  tiiat  the  walls  of  the 
storeroom  were  badly  smoked  and  discolored 
needs  no  dlscusslMi,  except  to  say  that  the 
undisputed  and  oonclosive  ertdence  showed 
that  this  ooodltkm  of  the  walls  arose  from 
the  use  of  the  storeromn  for  restaurant  pur- 
poses, and  came  from  a  large  store  or  range 
so  used  tbwein  ^  a  tenant  <of  tbe  defend- 
ant, to  whom  be  bad  mUet  tbe  store.  In 
direct  violation  of  the  terms  of  the  lease, 
irtileh  prohibited  any  sabletting;  and  wblcb 
subletting  defendant  ez^wsdy  avers  In  bis 
answer. 

We  think  tbat  we  have  thus  faUy  and  fabrly 
stated  the  extent  of  tbe  Injury  upon  which 
the  defendant  bases  his  defeise.  It  may  be 
well  to  state  bere,  as  a  notable  fact  in  tbe 
cas^  that  tbe  defendant  Banludier  went  into 
this  store  tbe  next  day  after  tbe  fire;  yet 
be  never  went  into  the  basemeit  to  examine 
the  extent  of  the  iQjury,  w  to  see  whether 
tbe  premises  were  untenantable  or  unfit 
for  occupancy,  nor  does  It  appear  from  tbe 
evidence  tluit  be  ever  made  any  examination 
fw  such  purpose,  not  even  testifying  to  the 
1^  of  the  boles  In  the  celling,  nor  did  be 
give  any  testimony  relative  to  the  smoky 
and  dlsocdored  appearance  of  the  mils  of 
the  st<»:e;  ne4th«  did  be  ever  notify  the 


lAalntiff  fliat  the  iwemlses  wen  imtenant- 
ableb  or  nnflt  to  occupy,  1^  reason  of  the 
fire,  until  the  answer  was  served  in  the  ease. 
His  attorney,  wbo^  at  bis  request,  tendered 
the  keys  to  the  store  to  the  plaintiff,  and 
who  offered  to  soiraider  tlie  premises  to 
him,  did  not  state  that  he  did  so  because  of 
the  conditfam  of  the  iwemlses,  or  that  ttny 
bad  become  unteuutaUe  or  unfit  to  occupy 
for  any  cause.  The  restaurant  goods  or  prop- 
erty of  Sanson  stored  on  the  premises  do  not 
appear  to  have  been  removed  prhn:  to  the 
commmcemeit  of  tbe  action.  We  think 
that,  upon  such  a  defense  as  lure  interposed, 
it  is  proper  and  Just  to  all  parties  for  us  to 
consid^  the  condition  of  the  iwemtses,  their 
situation,  the  bnsiness  for  which  they  were 
used,  or  intended  to  be  used,  and  whetiier 
they  were  occupied  at  the  time  of  the  fire, 
or  wheths  any  business  was  then  being  car- 
ried on  Vtm  or  interrupted,  and  all  the  sur- 
rounding existing  circumstances  in  regard 
to  tbe  iwemises  at  tbe  time  of  tbe  fire.  At 
this  time  there  were  no  persons  in  the  sbnre 
or  on  the  jH^mises,  and  no  business  of  any 
kind  was  carried  oa  there,  except  for  stor- 
age (tf  Sanacm's  restaurant  property.  For 
what  busmaMk  then,  was  the  strare  rendered 
untenantable  and  unfit  tar  oocmHUcyT  Ban- 
holsor  himself  was  not  using  the  btdldlng 
tor  any  purpose^  It  certainly  was  not  ren- 
dered untenantable  and  unfit  for  occupancy 
for  the  purpose  of  storing  Sanson's  restau- 
rant iwuperly  In  the  store  at  tbe  time  of  the 
firft  Banhtdser  did  not  attempt  to  use  tbe 
premises,  or  make  any  effort  In  that  direc- 
tion; and  had  be  been  an  actual  occupant, 
carrying  tm  busbiess  tbwe,  we  hardly  think 
that  he  would  have  deemed  the  premises  un- 
temmtaUe  or  unfit  fOr  occivant^  1^  reason 
of  tbe  Injury  to  tbe  premises,  as  shown  by 
the  evidence  In  tbls  case.  It  does  not  appear 
that  he  wished  to  carry  on  any  buriueas  there 
himself,  and  be  had  no  right,  under  the  terms 
of  tbe  lease,  to  sublet  it.  The  qnesticm,. 
therefore,  of  wbetbo'  It  was  tenantable  or 
unfit  tor  oecopaney  by  a  sublessee,  cannot  be- 
avallaUe  to  defwdant  as  a  defense  in  tbls 
action.  It  does  not  ai>pear  that  tbe  premsles. 
were  ever  Intended  to  be  used  as  a  family 
residence  or  for  dwelling  purposes.  A  large 
p(HrUon  of  the  business  of  this  ooontry  Is 
carried  on  through  rented  premises,  and  It 
would  be  a  dangerous  precedent  to  hold  that 
vsluaUe  leases  Uke  this,  bringing  $1,800  per 
year,  ooold  be  time  nullified  for  such  a  trifling 
injury^  It  Is  common  sense  and  common 
knowledge  that  the  Injuries  to  these  premises 
could  have  beei  repaired  tar  a  few  dollars, 
and  we  tblnk  tbat  the  undisputed  evldemce 
does  not  disclose  facts  sufflclent  to  Justify 
the  Jury  In  finding  that  there  was  such  sub- 
stantial and  material  damage  as  to  render 
tbe  premises  untenantable  and  unfit  to  oe- 
cnpy.  Suppose  a  gust  of  wind  had  blown  the 
store  door  open  <v  ofl!  from  its  binges,  or 
blown  out  a  window,  and  thereby  dust  was 
carried  Into  tbe  svurc^  and  upon  taldes,  dish- 
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«a,  w  gDoda,  to  tbe  extent  w  amoont  that 
jpHfiBter  fdl  upon  tiiem  In  tbte  case;  voold 
It  Justify  tbe  tenant  In  av^dlng  a  valuaUe 
lease  like  tula,  executed  tat  a  term  of  7Wtb> 
and  could  It  be  reaaooablr  said  tbat  tiw 
laodkird'B  ri|^t  to  ocdlect  his  rent  weald 
«lunbr  be  baned  «r  dastniredT  03)*  bnt- 
iag  at  a  water  pipe,  by  reasen  of  the  fines- 
las  of  tbe  watw  tfaecefai,  la  of  freqoent 
■currence  In  this  dlroat»,  and  will  it  be  scri- 
•onsly  «aaaten(led  tint  one  such  Inatanee 
-would  tomUnato  the  legal  relation  of  landlord 
■and  tenant?  Doea  the  burning  of  a  few  com- 
«non  boaide,  naed  aa  a  aereen  annad  awater- 
-doeet,  voder  tbe  CDndltkmB  appearing  here, 
xudMWiae  a  tenant  to  larreBder  ttie  prem- 
ises, and  cease  paring  netf  And,  If  all  of 
these  supposed  or  actual  Injarles  oombtate 
«nd  exist  at  one  time,  we  do  not  ttdak  Oat 
they  would  consWntaa  valid  defense^  wttMn 
the  ■i«ww<"g  of  (fhaplsr  VHO,  Oca.  Laws 
"Whose  dtttr  It  would  be  to  r^alr  ta  Mch  a 
•case  as  this  we  do  not  dgtenniim,  tat  so 
demand  was  aaodo  upon  the  landlord  to  re- 
pair, and  the  tenant  made  bo  effort  to  do  *o, 
atnd  tittat  q»tlQn  la  not  mvcnrtr  britore  ua. 
But  tbe  Tttai  and  Important  Interests  of  llw 
•Gooatry  In  the  smtlsv  of  lafge  aad  cBipeaslTe 
InilldingB  ftr  tkeavr  rest  ud  for  « long  term 
<it  ream,  on^  not  to  be  Jeopardised  «  ca- 
tirelr  destK^ed  by  the  namw  and  strtet 
•conBtnietlon  placed  apon  our  statute  referred 
«o  br  tha  defendant:  and,  as  Brother  tbe 
<Dcti  nor  the  lav  Justify  the  wder  denylag 
«  new  trkU,  the  same  la  revenKd. 


BTTNCE  T.  NEWELL  et  al. 
XSupreme  Court  of  Miouesota.  Dec  21^  1893.) 
Action  aqainst  Fiuh — Jddqxent. 
Plaintiff  hroQght  an  action  against  aer- 
•eral  person^  allegioff  that  t3ier  were  all  co- 
vertnere.  On  tiie  tnd  he  prored  a  cause  of 
action  acainet  one  of  tiicm,  bat  not  against 
tbe  others.  Btid,  that  the  judgment  was  prop- 
crl7  rendered  agauut  the  on&  Qen.  St  o.  60, 
•«  286. 

(STilabBs     tiie  Gout.) 
Appeal  feom  diatrlct  court,  Homepln  coun- 
ty; Hooker,  Judge. 

Action  by  George  W.  Bunce  against  George 
R.  Newell,  0.  L.  Pratt,  and  others.  There 
was  Judgmect  for  plaintiff,  and  defendant 
Pratt  appeals.  AJBrmed. 

James  O.  Pierce  and  larrabee  &  Gam- 
mons, for  appellant  ilea  &  Hubacbek  and 
Frank  Healy,  for  respondent 

BUCK,  J.  The  plaintiff  In  Us  complaint 
-nllcgGs  that  George  R.  Newell  aud  John  Doe, 
whose  trne  name  was  to  plaintiff  unknown, 
and  0.  L.  Pratt,  have  been  and  were  copart- 
ners In  boslness,  engaged  In  the  sale  of 
groceries  and  cigars,  and  that  oi»  August  20, 
1891,  they  employed  plaintiff  to  perform 
services  as  traveling  salesman  for  them,  for 
which  services  they  promised  and  agreed  to 
.pay  him  a  certain  consideration.  George  R. 
Newdl,  Robert  B.  Langdon,  and  C.  S.  lAug^ 


dsn,  eemztners  u  Oeoi«e  R.  NcwA  ft  Co.. 
•ppesred  and  anBwei!«d  separately,  as  did 
tbe  defeadaat  a  L.  Pratt,  and  dented 
^cdflcaUy  that  O.  L.  Pratt  was  a  copartno- 
of  the  other  deCOBdants,  or  with  any  of  them, 
and  denied  general^  tbe  aSegatlons  In  the 
pUUntUTs  eomplatnt.  Tbe  evidence  of  the 
plalntUC  tended  to  show  that  the  defendants 
Cteorge  &.  Neweft  &  Oot  sod  the  defmdant 
(X  Ii.  Pratt  weK  copartners,  as  alleged  by 
pialntlff  In  Ms  complaint,  and  also  tended  to 
show  that  O.  I*.  Pratt  had  emplegred  the 
plafaitlff  to  perform  tbe  services  for  wUeh 
ha  had  broniAt  thia  actiosi;  and,  when  he 
rested  bis  case,  each  of  the  defendants  who 
had  answered  separately  moiFed  to  dfsmlsa 
OkeaeaoD  apon  Ike  graund  that  pUntlff  had 
Ctiled  to  Mmw  tbat  either  of  the  deCeadants 
were  bound  by  the  transaction  preren,  and 
not  snOdent  to  make  out  a  cause  of  action. 
Tbe  oout  dialed  the  medoa  as  to  sll  of  the 
defendants.  In  this,  we  think,  the  court  was 
right  wM  snfflidart  enridence  agalnat 

all  «f  the  defendants  to  have  siAmitted  it  to 
the  Jury.  After  tiis  lefsssl  of  Ae  court  to 
dtomlss  the  action,  the  trial  was  oonttnued, 
and  at  the  iflose  itf  the  evidence  the  coor^ 
vpon  motion  of  George  B.  Mewdl  ft  C5o.,  dis- 
missed the  case  as  to  them,  but  submitted  It 
to  the  Jury  upon  -flie  avWenec  as  to  the  de- 
fmdaiit  Pntt,  and  the  Jury  returned  a  Ter- 
dlct  against  him  t»  the  sum  of  f431.84,  and 
judgment  was  thereupon  rendered  fttt  that 
amonttt;  aad,  tbe  deSoidftnt  Pratt  having 
moved  for  a  new  trial,  the  same  waa  over- 
nded  the  court  ImIow,  and  he  brlnga  this 
appeid. 

We  lailnk  that  the  verdict  of  the  Jury  waa 
fully  justified  hy  the  evtdeaoe,  and  that  It 
ahodia  not  be  dlstorbed  1^  Oils  oourt  upon 
tiie  weight  w  pnpondetanee  o(  evidenee,  nor 
by  reason  of  tbe  damages  betng  oceaslve, 
and  given  mder  tbe  Mhwnce  of  pasrtOD  and 
proJuOce.  Ihe  evidence  «C  tte  defendant 
Mmsdf  strantfy  oortuburaled  that  of  plain- 
Off,  and  we  do  aot  nee  bow  any  other  ver- 
dict eouM  bare  been  given  than  one^  against 
the  deSentent  Pratt 

The  legal  qnestfoD  raised  by  the  appelant 
Is  this:  That,  the  pSalatHF,  having  alleged  a 
copartnership  against  the  defendants,  be 
could  not,  upon  the  dlsmlesal  of  the  action  as 
to  part  of  the  dtfendant^  proceed  and  re- 
eerer  aTerdlct  or  Judgment  against  the  otbo- 
defendant,  Pratt  This  was  a  Joint  acti<m 
against  all  of  the  defendants,  and.  upon  hte 
fhDnre  to  prove  a  Joint  cause  of  action 
against  one  ixt  more  the  defendants,  then 
Judgment  coidd  be  rendered  against  the  de- 
ftedant  Pratt,  and  agalnat  whom  a  cause  of 
action  was  proved.  G«k.  St  c.  60,  I  200;* 


*The  section  provides:  "Whenever  two  or 
more  p^ons  are  sued  as  joint  defenOanta,  and 
on  tbe  trial  the  plaintiff  fails  to  prove  a  j<^t 
cause  of  action  against  all,  but  proves  a  cauw 
of  action  agalnat  one  or  more  of  the  defeixl- 
ants,  jadgment  maj  be  rendered  against  him  or 
them  against  vliom  the  caose  of  action  is 
proved." 
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Edsbw  ▼.  DowlftH,  47  MUin.  S74,  60  K.  W. 
823.  We  do  not  think  tbat  there  are  any 
«ther  errors  aaalgned  wbkb  leqnire  a  dettr- 
■Inatlon  by  oa,  and  tb«  ord^  denying  a 
aew  trial  Is  affirmed. 


VOUNK,  HILBUBN  A  8T0I>DABI>  CKX  T. 

GURTI3  et  sL 

Otipreme  Court  of  Nebraska.    Dec  22.  1SSS.\ 

ATTAcmia:iT  —Affidavit  for  —  Motion  to  Dis- 
■OLTB— Tin  OF  Making — Brbor  from  Countt 

COUBT. 

1.  A  raoHon  to  dlRSolre  an  atta^ment,  to 
W  aTailable,  mast  be  made  before  final  Jndv- 
Bi^t  in.  the  actioh.  Where  luch  a  motion  has 
been  made  and  heard  before  the  trial  of  the 
CBOse,  and  taken  nnder  advisemeot,  the  court 
■ay,  after  judgment  for  the  >laintiS,  ride  npon. 
the  motioa. 

2.  An  affidavit  for  attachment  is  not  void, 
ihhoagfa  iniTportinff,  in  its  openlne  clanae,  to 
%•  tbat  of  a  corporatloB  iMaintiff.  where  ft 
saAciently  apyears  from  the  whoto  affidavit 
that  it  is  that  of  the  agent  of  the  corporation, 
and  ttiat  such  agent  In  fact  nuide  oatii  thereto, 
and  flimMd  it. 

3.  An  affidavit  for  an  attaohment  may  be 
anended  by  leave  of  ceart,  even  after  a  mo- 
tion to  Quaah  the  writ  Is  filed,  because  of  that 

articular  defect  Stmtiien  v.  McDowell,  6 
•b.  401. 

4.  A  county  Jadie  has  no  power  or  author^ 
Uy  to  sign  a  bill  ox  exceptiona  preserving  the 
eridenoe  nsed  in  the  hearing  of  a  motion  to  dis- 
Aarge  an  attadunent  Maxwell,  O.  J.,  dta- 
■eativ    Baer  v.  Otlo^  M  Ohio  St.  11. 

(Hrllnbu  by  the  GoarL) 

Error  to  district  conrt,  Johnson  cowty; 
Bnady,  Jndge. 

Action  by  the  Moline,  Mllbnm  &  Stoddard 
OwLpany  against  H.  J.  Onrtia  and  others. 
A  writ  of  attachment  was  issued,  and,  from 
a  Judgment  dlssolTing  thft  same,  plalnttfT 
brings  OTor.  neversed. 

Bwltdor  A  McIntoBh  and  L.  G.  Cbapman, 
for  plaintur  in  error.  8.  P.  DaTtdson  and 
Gocydon  Bood,  for  defendants  In  error. 

NOBTAU  J-  This  was  aa  action  brougbt 
Id  the  county  eoist  by  plaintiff  Id  error;  akl- 
ed  by  attachment,  against  tbe  defendants  in 
mx.  Prior  to  the  trial,  a  motion  was  made, 
and  submitted  to  the  county  o(H^  to  vacate 
the  attachment;  which  was  taken  nnder  ad- 
vliemeat.  Some  time  after  Judgment  was 
rendered  in  favor  of  plalntlil  In  the  main 
mm,  tbe  defexidants'  motion  to  discharge  tbe 
attsdmmit  was  drailed  by  the  county  court; 
and,  to  reverse  said  ordw ,  defendants  prose- 
cnlsd  a  petition  In  error  to  the  district  court, 
where  the  dedslm  of  tbe  county  court  sus- 
taining tbe  attacbment  was  reversed,  and 
the  atta<diffiait  dlssolred.  Plalutlfl  thmup- 
oa  prosecuted  a  petition  In  error  to  this  court 
Threa  questions  are  presented  for  our  de- 
termination, namely:  (1)  Wh^ e  a  motion  to 
diisolT«  an  attachmoit  bas  been  submitted 
to  Oie  conrt,  and  taken  under  advisement, 
before  trial  and  Judgment  In  the  action,  can 
the  court  after  Judgment  has  been  rWBdecod 
T.57N.w.no.3 — 11 


far  the  plaintiff,  psas  upon  sudi  ntotkmT  (S) 
IMd  the  county  court  err  In  parmlttlnff  plaUi- 
tiff  to  amend  the  origlBBl  affidavit  for  at- 
tachment? (8)  Has  a  connty  Judge  autkorl- 
ty  to  sign  and  allow  a  bill  of  exceptions  em- 
bodying affidavits  used  on  the  hearing  of  a 
motion  to  dlseliaice  an  attachmciit? 

Plaintiff  insists  that  tbe  order  of  the  conn- 
ty  court  sustaining  the  attachmaA  was  with- 
ont  authority  ot  law,  and  toU,  for  tbe  reason 
the  same  waa  not  made  until  after  final 
jndgmoDt  la  the  action.  The  statute  bearing 
upim  tbe  questloa  (section  236  ot  the  Ood(4 
dedarcs  that  '*the  defendant  auty,  at  any 
time  before  Jodgmmt,  upon  reasonable  notice 
to  the  plidntlff,  more  to  discharge  an  at- 
tachment, as  to  the  whole  or  a  part  of  the 
property  attached."  The  most  that  can  be 
dalmed  tor  thla  provision  is  that  a  motion 
to>  dtostdve  an  attachmttit,  to  be  avaHaUft 
must  be  made  before  final  Judgment  has  been 
rendmed  for  the  plaintiff  in  the  action.  Ot 
coursBh  a  final  JodgmeiU  In  favw  of  a  defend* 
ant,  on  the  m«rUa,  terminates  the  attach- 
ment i^rooeedlnflB  and  vacates  the  atta^ 
meat;  but  a  final  Judgment  in  Cavw  of  the 
plaintiff  does  not  have  the  eet  to  sustain 
the  attachment,  in  all  cases.  The  only  rea- 
sonable construotlon  of  the  section  quoted 
is  that  the  authority  4^  the  court  to  dissolTe 
an  attachment  Is  limited  to  cases  where 
a  motim  to  discharge  Is  filed  before  Jade- 
ment  In  othor  words,  where  such  a  motion 
la  sasiomnblr  made^  and  submitted  to  tiie 
conrt  for  its  dedalon  th«rean,  but,  through 
Inadvertence  or  oth«wtse^  no  mlbig  has  be» 
made  before  final  Judgment  on  the  merits, 
tbe  court  baa  Jurisdiction  to  rule  upon  the 
motion  aftor  snch  Judgment  Tbe  Qnesti<m 
now  before  ns  was  not  raised  or  decided  In 
Bndolph  V.  McDonald.  6  Neb.  168.  In  tbat 
case  tbe  motion  to  dtosolve  the  attachment 
was  not  made  nntU  atta  final  Judgment, 
and  It  waa  held  to  be  to&  late  to  be  of  any 
avail  to  tbe  party  making  It  In  the  case 
t>efore  ns,  not  only  was  the  motion  made 
before  Judgment,  bat  a  bearing  thereon  was 
had,  and  the  same  taken  undo-  advis^ent 
The  failure  of  tbe  court  to  rule  thereon  soona 
is  not  chargeable  to  fbe  defmdants,  but  was 
the  fault  of  tbe  court  alone.  Under  the  cir- 
cumstances, it  was  the  duty  of  the  county 
Judge  to  pass  upon  the  motion  after  Judg- 
ment bad  been  entered  for  plaintiff  in  tbe 
action. 

Was  the  original  affidavit  on  which  the  at- 
tacbment was  Issued  defective,  and  did  tbe 
county  Judge  err  in  permitting  plaintiff  to 
amend  the  same?  We  answer  In  the  nega- 
tive. The  original  affidavit  for  attacbment 
Is  as  ta33owa:  "State  of  NelH-aska,  Johnson 
counQr— ss.:  Tbe  said  plaintiff,  the  MoUue. 
Mllbum  &  Stoddard  Oo..  makes  oath  that  the 
claim  in  this  action  is  for  a  recovery  of  a 
Judgment  for  money  In  the  sum  of  nine  hun- 
dred and  seventy-flve  dollars  and  86-100,  and 
tbe  said  S.  W.  Croy,  agent  of  tbe  MUbum, 
Moline  A  Stoddard  ds  Co.,  also  makes  oath 
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that  said  claim  la  imt,  and  Uiat  the  Mollne, 
Mtlbam  &  Stoddard  &  Company  ou^bt,  as 
affiant  bdleres,  to  recover  there<m  nine  hun- 
dred and  Beventy-flTe  dollars  and  36-100.  He 
also  makes  oath  that  the  said  Harrison  J. 
Curtis,  H»U7  B.  Curtis,  and  Mary  E.  Curtis, 
parties  composlns  the  firm  of  H.  J.  Curtis  ft 
Co.,  defendants,  are  about  to  convert  their 
property,  or  a  part  thereol^  Into  money,  for 
the  purpose  of  pla<^g  It  beyond  the  reach 
of  their  creditors;  that  said  Harrison  J.  Cur- 
tis, Henry  B.  Curtis,  and  Mary  B.  Curtis 
has  property  and  rights  In  action  which 
ttiey  conceal;  that  the  said  Harrison  J.  Cur- 
tis, Henry  B.  Curtis,  and  Mary  B.  Curtis,  has 
assigned,  removed,  and  disposed  of,  and  they 
are  about  to  dispose  of,  their  property,  or  a 
port  thereof,  with  Intent  to  defiraud  their  cred- 
itors. Sabscrlbed  In  my  presence,  and  sworn 
to  before  me,  this  30th  day  of  October,  A.  D. 
1889.  B.  W.  Croy,  Agent  for  Mollne,  Mil- 
bum  &  Stoddard  Company.  John  Wilson, 
County  Judge."  Although  the  affidavit.  In 
the  opting  clause,  relating  to  the  nature  of 
plaintlfl's  claim,  standing  alone,  purirarts  to 
be  that  of  the  corporation,  yet  when  read  In 
connection  with  what  follows,  and  constru- 
ing the  paper  as  a  whole,  as  we  most,  it  suf- 
ficiently appears  that  S.  W.  Croy  makes  oath 
to  each  averm^t  contained  in  the  affidavit, 
and  that  he  Is  plaintifT's  agent  A  similar 
affidavit  was  sustained  by  this  court  in  Whip- 
ple V.  Hill,  65  N.  W.  227.  See,  also,  Ru- 
dolph V.  McDonald,  6  Neb.  163;  Tessler  v. 
Englehart,  18  Neb.  167,  24  N.  W.  734;  and 
Jansen  v.  Mundt,  20  Neb.  332,  30  N.  W.  53. 
The  county  court  permitted  plaintiff  to  amend 
the  affidavit  by  Inserting  "S.  W.  Croy,  Sec- 
retary and  Treasurer  of,"  after  the  word 
"plalntlir,"  In  the  first  line.  The  alleged  de- 
fect was  thereby  cured.  It  is  not  error  to 
permit  an  affidavit  for  attachment  to  be 
amended,  even  after  a  motion  to  dissolve  has 
been  tiled.  Stmthers  v,  McDowell,  6  Neb. 
^1;  Rudolph  V.  McDonald,  supra. 

It  appears  that  the  motion  to  vacate  the 
attachment  was  heard  upon  affidavits  filed 
by  the  plaintiff,  and  on  counter  affidavits 
submitted  by  the  defendants.  The  county 
Judge  signed  a  bill  of  exceptions  embodying 
all  these  affidavits,  and.  In  the  district  court, 
plaintiff  moved  to  quash  the  bill  on  the 
ground  that  there  Is  no  authority  of  law 
for  signing  a  bill  of  exceptions  in  such  cases. 
The  motion  was  overruled,  and  this  ruling 
is  assigned  as  error.  Before  entering  upon 
tbe  consideration  of  this  branch  of  the  case, 
it  should  be  stated  that  the  cause  was 
originally  submitted  to  the  supreme  court 
commlsslonera  for  examination  and  report 
Subsequently,  an  opinion  prepared  by  Com- 
missioner Irvine,  covering  every  proposi- 
tion presented  by  the  record,  which  was 
concurred  In  by  both  the  other  commlsslon- 
m,  was  submitted  to  the  court;  and  the 
members  thereof  being  divided  in  opinion 
npon  Mie  propraltion,  vis.  the  jurisdiction 
of  thft  oonnty  judge  to  dgn  the  Ull  of  ex* 


ceptlona,  I  will  give  my  views  npon  the  sub- 
ject 

Commissioner  Irvine,  in  discussing  tbe 
question,  says:  "It  is  not  doubted  that  an 
order  sustaining  an  attachment  is,  at  least 
after  Judgment  in  the  action,  a  final  order, 
which  the  defeated  party  may  have  re- 
viewed on  error.  Walker  v.  Morse,  S3  Neb. 
650,  50  N.  W.  1065.  The  question  Is  not 
whether  such  an  order  may  be  reviewed, 
but  whether  the  evidence  used  on  the  hear- 
ing of  the  motion  In  the  county  court  may 
be  preserved  by  a  bill  of  exceptions  for  use 
In  the  error  proceedings.  By  chapt^  20, 
S  2,  Comp.  St,  It  Is  provided  that  the  Code 
of  Civil  Procedure,  relative  to  Justices  of 
the  peace,  shall,  where  no  specific  provision 
is  made  by  that  subdivision,  apply  to  tbe 
proceedings  In  all  dvll  actions  inttsecuted  t>e- 
fore  such  county  court.  This  Is  the  same 
section  which  confers  upon  the  county  court 
Jurisdiction  concurrent  with  the  district 
court  in  all  civil  cases  not  exceeding  fl,00O. 
except  upon  certain  spedflc  subjects.  By 
section  11  of  the  same  chapter.  It  Is  provided 
that,  where  the  amount  exceeds  the  Jurisdic- 
tion of  the  Justice  of  the  peace,  motions  and 
demurrers  shall  be  allowed,  and  tbe  mlee 
of  practice  concerning  pleadings  and  process- 
es In  the  district  court  shall  be  applicable, 
as  far  as  may  be,  to  pleadings  In  the  county 
court  This  section  Is  a  specific  provision 
changing  the  geno^I  rule  established  by  sec- 
tion 2  only  In  regard  to  pleadings  and 
processes.  By  section  16,  ord^  for  arrest 
and  for  attachment  may  Issue  from  the  coun- 
ty court,  and  where  the  demand  exceeds 
the  Jurisdiction  of  a  Justice  the  proceedings 
upon  such  OTders  shall  be  the  same,  as  near 
as  may  be.  In  the  district  court.  This  section 
makes  the  proceedings  upon  orders  of  attach- 
ment analogous  to  those  of  the  district  court 
but  has  no  reference  to  proceedings  In  the 
district  court  to  review  such  orders.  By 
section  26  It  Is  provided  that  In  dvil  actions 
either  party  may  appeal,  or  prosecute  a  peti- 
tion in  error,  in  the  same  manner  as  pro- 
vided by  law  In  cases  tried  and  determined 
by  justices  of  the  peace.  Section  31  pro- 
vides that  the  county  Judge  shall  keep  a 
docket,  in  which  all  of  his  proceedings  In 
civil  actions  shall  be  entered  in  Uke  manner, 
as  near  as  may  be»  as  before  Justices  of  the 
peace,  and  that  the  provisions  of  the  Code 
relating  to  Justices*  dockets  shall,  as  near 
as  may  be,  apply  to  the  docket  of  the  coun- 
ty Judge.  This  section  should  be  construed 
In  connection  with  section  1086  of  the  Code, 
which  provides  specifically  what  shall  be 
entered  upon  the  dockets  of  justices.  Among 
other  things  so  required  to  be  entered  is 
the  affidavit  upon  which  an  order  of  attach- 
ment Is  made,  and  also  exceptions  to  the 
rulings  of  the  Justice  on  questions  of  law; 
but  this  latter  provision,  taken  In  connec- 
tion with  its  context,  shows  that  It  applies 
to  cases  tried  by  a  jury.  The  result  of  the 
statutes,  BO  Car,  Is  that  the  proeedum  In  ths 
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cwmty  onirt  In  all  dvil  actlona  must  con- 
form with  the  procedure  before  JuBtioee  of 
the  peace,  except  in  cortatn  p&rdcnlmn  ape- 
cIb117  jvoTlded  b7  the  statutes,  and  not  em- 
bcadng  bills  of  exceptlosB,  and  that  the  ko- 
wd  <tf  a  proceeding  In  the  eonntar  oonrt  most 
coDt^  the  affldaTit  npcm  which  an  attach- 
ment Is  fonnded,  but  not  the  afOdaTlts  at 
proof  used  on  the  hearing  of  a  motion  to 
dbsolre  such  attachmeot  Socfa  affldavlts 
cansot,  therefore,  be  considered  In  error  pro- 
ceedings, unless  embodied  In  a  bill  of  ex- 
cepttons,  and  they  cannot  be  embodied  in  a 
UU  ct  exooptlons  nnlesB  the  law  anthorises 
sneh  a  bill.  In  Taylor  t.  Tllden,  S  Neb.  889, 
Judge  Oantt  reviews  the  statntes  upon  the 
subject,  and  holds  that  the  provision  allow- 
ing Justices  of  the  peace  to  sign  Mils  of  ex- 
ceptkms  embodying  questions  of  law  arising 
during  a  irlal  by  Jury  is  e»hisiTe,  and  that 
tbere  la  no  anthoitty  fw  a  btU  of  exceptions 
la  other  cases.  He  says  tiiat  tb»  petition  In 
error  *brings  up  to  the  appellate  court  a 
indgment  or  decision  of  the  Inferior  court, 
with  a  transcript  of  the  record*  and  Mils  of 
exceptions  constltnte  no  part  of  such  rec- 
ord, unless  made  so  by  some  statutory  pro- 
tUml'  This  case  was  reaffirmed.  In  an 
<9inlon  1^  Judge  Oant^  In  EOUok  t.  Hnnt- 
Ingtott,  4  Neb.  06,  and  the  same  rule  of  oon- 
itrsctlon  was  followed  in  Nldcerson  t.  Nee- 
dles, 82  Neb.  230^  4B  N.  W.  48S;  and  In  Bail- 
road  Ca  T.  Qoracke,  32  Neh.  90,  48  N.  W. 
87a  In  the  latter  case  it  was  hdd  4ha.t  the 
authcHlty  for  a  bill  .of  exceptions  was  so  re- 
stricted that  such  bill  could  be  made  to  em- 
body only  the  ruUngs  of  the  justice  upon 
questlOTis  of  law  arising  during  a  trial  by 
Joiy.  and  did  not  permit  the  iwes^atlon 
of  all  the  evidence,  tn  wder  to  permit  a  re- 
view apon  the  ground  that  the  verdict  was 
not  sustained  by  the  evidence.  The  first  an- 
thorlty  for  a  bill  of  exceptions  is  found  In 
St  13  Edw.  L.  c  81.  The  purpose  of  that 
rtatnte,  aa  well  as  all  other  statutes  upon 
the  subject,  was  to  i^ovide  a  method  for 
bringing  Into  the  record  what  otherwise 
would  not  appear  there.  These  statutes  have 
received  a  nnlformly  strict  construction,  as 
may  be  seen  from  an  ezamfaation  of  the 
cases  cited  In  1  Troub.  Sc.  H.  Pr.  p.  670  et 
■eq.  They  have  never  been  extended  be- 
I'ond  their  letter.  It  cannot  be  argued  that 
the  authority  to  have  the  case  reviewed  on 
error  Implies  an  authority  to  have  a  bill  of 
exceptions  settled,  because  cases  were  re- 
viewed on  error  long  before  such  a  thing  as 
a  bill  of  exceptions  was  known,  and  cases 
are  now  reviewed  in  this  court,  and  in  oth- 
ers, wherp  error  appears  upon  the  record, 
without  the  aid  of  a  bill  of  exceptions.  It 
Is  also  urged  that  the  right  to  a  bill  of  ex- 
ceptions should  be  Implied  from  sectl(ms  586 
and  587  of  the  Code.  Section  586  requires 
the  plaintiff  In  arror  to  file  with  his  petition 
a  transcript  of  the  proceedings,  containing 
the  final  Judgment  or  order  sought  to  be  re- 
versed.   Section  687  provides  tiiat  county 


Judges,  Justices  of  the  peace,  and  others, 
up<»i  request,  and  upon  b^g  paid  the  law- 
ful fees  therefor,  shall  furnish  an  authenti- 
cated transcript  of  their  proceedings.  Includ- 
ing the  Judgment  or  final  order.  The  term 
transcript'  implies  that  the  document  re- 
fared  to  shall  be  a  copy  ot  aome  «iginal 
docoment,  and  the  language,  taken  hi  otm- 
nectlon  with  chapter  20^  {  26,  above  referred 
to,  and  other  sectiima  relating  to  the  filing 
of  transcripts  In  the  district  court,  plainly 
refors  to  a  transcript  of  the  entries  required 
to  be  made  upon  the  dodket,  and  does  not 
require  a  transcript  ct  all  papers  filed,  or 
of  all  evidence  offered.  In  the  case.  We 
think,  therefore,  that  then  Is  no  authority 
of  law  tac  the  county  Judge  to  sign  a  bill 
of  exceptions  embodying  affidavits  used  as 
evidence  on  motions  to  dissolve  an  attach- 
ment We  regard  the  Nebraaka  easea  cited 
as  decisive  of  this  question.  Even  were  we 
convinced  that  the  earlier  cases  were  wrong, 
we  would  hesitate  to  overrule  so  long  a 
line  of  authority,  especially  upon  a  questlui 
of  practice,  wfaoe  It  la  perhaps  more  Im- 
pnrtant  that  the  law  ahould  be  stable  and 
ootaln  than  that  It  ahould  be  right  It  is 
probable  that  the  legislature  Intended  to 
make  flndtogs  of  fact  In  the  court  of  first 
Instance  decisive  upon  tndi  mattos,  and 
that  that  policy  acconnts  for  the  omlsslfm. 
At  any  rate  It  is  the  legislature,  and  not 
the  courts,  which  should  supply  the  omis- 
sion. In  the  long  Une  ot  decMons  directly 
ot  Indirectly  affecting  this  question,  thwe  li 
but  one  case  which  casta  any  doubt  upon  the 
cwrectneea  of  the  ooncluaionB  we  have  reach- 
ed. It  la  that  of  Walker  v.  Morse,  already 
cited,  whoe  this  court  held  that  such  a  bill 
of  exceptions  should  not  have  been  quashed 
in  the  district  oourt  because  the  motion  to 
quash  the  same  waa  not  sufficiently  specific. 
It  is  plain  from  an  Inspection  ot  that  case 
that  the  motion  was  urged  upon  some  tech- 
nical groimd,  not  eiqiressed  In  the  motion, 
and  that  the  attention  ot  the  court  was  not 
challei^ed  to  the  question  now  beton  ua. 
We  cannot  regard  that  case  as  overriding  all 
the  others  upon  the  subject  The  district 
court  erred  In  ovomllng  the  motion  to 
quash." 

I  fully  concur  in  the  conclualon  reached  by 
Oommlssioner  Irvine.  His  argument  In  sup- 
I>ort  of  the  proposlUon  that  a  county  judge 
Is  without  authority  to  settle  a  bill  of  excep- 
tions embodying  the  evidence  adduced  on 
the  hearing  of  a  motion  to  vacate  an  attach- 
ment l8,  to  my  mind,  unanswerable.  In 
what  I  shall  eay  upon  the  subject  I  shall 
refrain  from  going  over  the  ground  covered 
by  that  opinion.  The  Chief  Justice  says,  In 
substance,  that  the  dedslous  of  this  court 
in  Taylor  v.  Tllden,  3  Neb.  339,  and  Kellogg 
V.  Huntington,  4  Neb.  96,  holding  that  a  bill 
of  exceptions  cannot  be  taken  from  the  rul- 
ing of  a  Justice,  except  In  cases  tried  to  a 
Jury,  have  been  adhra%d  to,  and  are  the  law 
of  this  state,  but  "these  cases  rest,  to  some 
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«gctettt  npoD  tte  groimd  that  u  ftdeiiaate 
rmwdy  Is  given  Iq^  appeaL"  An  oamlii*- 
tl«i  of  tlie  opinions  In  the  eases  mentioned 
falls  to  disclose  that  either  was  predicated 
qxHi  Ihe  fact  tint  there  existed  &  remedy 
am)eeL  On  Ibe  c<mtrar7f  they  are  placed 
aqunr^  apon  tte  ground  that  there  Is  no 
statute  In  this  state  anthorlslDg  a  comity 
Judge  or  justice  ot  the  peace  to  allow  a  bin 
of  exceptions  In  a  case,  mileas  such  cause  la 
tried  by  a  Jury.  The  right  to  a  Mil  of  excep- 
Itons  Is  pur^y  statutory,  and  where  It  Is  not 
anthmlEed  by  law  a  party  Is  not  entitled  to 
one.  Gantt,  J.,  In  the  first  case,  says:  "The 
statute  does  not  give  the  right  of  a  bill  of 
exceptions  to  the  mliiig  of  the  probate  Judge 
or  Justice  of  the  peace  tipon  questions  of 
law  arising  during  the  trial  before  Hiem,  In 
eases  not  tried  beft^e  a  Jury,  and  hence  such 
Mil  of  exceptions  cannot  be  considered  In  an 
appelate  court,  because  It  Is  an  act  without 
authority  of  law,  and  a  nullity."  Th&t  ac- 
tion, like  this,  was  commenced  In  the  coun- 
ty court,  and  the  decision  ought  to  be  de- 
dslTe  of  the  question  undw  consldwatlon. 
The  same  doctrine  has  been  hdd  and  ap- 
plied In  Kdlogg  V.  Huntlngtim.  supra;  Ru- 
dolf T.  Winters.  7  Neb.  125;  Raflroad  Co.  t. 
Dick,  Id.  244,— besldeB  the  two  cases  In  32 
Neb.  48.  and  49  N.  W.,  dted  by  Commissioner 
Irvine.  The  supreme  court  of  Ohio,  in  Baer 
r.  Otto,  34  Ohio  St  11,  has  placed  the  same 
constractlon  upon  the  statute  of  that  state. 
In  that  case  the  question  arose  whether  a 
Jastlce  of  the  peaee  has  any  power  to  sign 
a  hill  of  exceptions  containing  the  erldence 
token  before  him  on  the  bearing  of  a  motion 
to  discharge  an  attachment,  and  the  court, 
In  the  opinion,  say:  "In  the  ease  now  before 
as,  It  might  be  said  that  th«v  Is  no  such  pre- 
ponderance of  evidence  against  tho  order  re- 
fusing to  discharge  the  attachment  as  would 
Justify  Its  reversaL  But,  In  order  to  setUe 
the  practice  in  such  cases,  we  now  decide 
that  there  la  no  provision  made  hy  leglsla* 
tlon,  as  It  now  stands,  for  preserving  the  evi- 
dence offered  on  such  motion,  or  for  revlew- 
Ibs  the  decMon  ot  the  Justice,  upon  the 
ground  that  such  order,  either  in  granting  or 
refusing  the  motion.  Is  contrary  to  the  evi- 
dence. The  statute  prescribing  the  contents 
of  a  Justice's  docket  (section  203  of  the  Jus- 
tices' Code;  Swan  &  O.  St  pp.  804,  806) 
does  not  require  any  evldwce  to  be  recwded; 
and  the  only  statute  which  authorises  a  bin 
of  exc^tlcms  to  be  signed  by  a  Justice  la  the 
act  of  February  11.  1869,  (66  Ohio  Laws,  7.) 
And  the  sole  object  of  the  bill  of  exceptions 
provided  for  in  this  act  Is  to  authorize  a  re- 
view of  the  questions  of  law  arising  during 
a  trial  of  the  cause  before  the  Justice."  Af- 
ter the  decision  In  Baer  v.  Otto,  supra,  the 
legislature  of  Ohio  passed  a  law  authorising 
a  bill  of  excepUons,  where  an  order  dischar- 
ging or  refusing  to  discharge  an  ordv  of  at* 
tachment  Is  made.  Bev.  St  Ohio,  8  6524. 
There  is  no  room  for  doubt  that  it  Is  the 
•etUed  law  of  this  state  that  a  Juatice  of  the 
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peaee  It  not  anUHnlsed  to  sign  a  bm  of  ex- 
ceptltms  preserving  ^e  testimony  on  whidi 
he  acted  hi  snstalnlnff  <nr  overruling:  a  motloo 
to  dissolv«  an  attadunent;  and  the  above 
<VtttioB  of  the  commissioner  satlsfles  the 
writer  that  the  rule  Is  the  same,  In  sudi 
cases.  In  the  comity  courts.  Such  has  been 
Qie  acope  of  the  dechdons  In  cases  originating 
In  eoun^  courts,  and  that,  too,  where  the 
amoont  occeeded  the  Jurisdiction  of  a  Jus- 
tice of  the  peace.  See  Rudolf  v.  Wtntos, 
snpra,  and  NlcteraoD  t.  Needles,  supra.  Had 
this  suit  originated  In  the  district  court,  and 
the  motion  to  dlsdiarge  the  attachment  been 
there  made,  and  the  same  had  been  ^tb«r 
sustained  or  denied,  the  defeated  party.  It  la 
true,  WQold  have  been  entitled  to  have  the 
erldence  taken  on  the  hearing  hicorporated 
In  a  Mil  of  exceptlMts.  The  power  of  the 
district  eont  to  algn  bills  «f  exceptions  is 
not  limited  to  eases  tried  to  a  Jury;  but  the 
statute  eonfera  ample  aathority  upon  that 
eourt  to  sign  a  true  bill  In  all  case^  whether 
tried  to  a  court  or  to  a  Jury;  and  It  Is  no 
argnmait  to  say  that  because  the  attaching 
credltiw,  where  the  attachment  Is  discharged 
by  the  district  court,  may  have  the  evidence 
preserved  by  a  blU  of  exceptions,  another 
party.  In  &  fllndlar  case,  upon  a  like  ruling 
made  by  the  eoonty  court.  Is  likewise  enti- 
tled to  a  WS  at  exceptions.  The  authority 
of  the  two  courts  to  settle  and  allow  Mils  of 
exceptions  rests  upon  mtir^  dissimilar  stat- 
nbnry  provMona. 

Attention  has  been  called  to  section  236e, 
of  tbe  Code.  We  cannot  yidd  assent  to  the 
prc^tosltion  that  said  section,  either  In  ex- 
press terras  or  Impliedly,  confers  the  power 
for  settiUng  a  bill  of  exceptions  in  any  case, 
or  the  rtght  to  review  the  order  of  a  court 
diacharglag  an  attachment  That  the  «ee- 
tltm  was  not  passed  by  the  legislature  for 
any  such  purpose  Is  clearly  manifest  fTx>m 
a  reading  of  the  language  of  the  provisions, 
as  weB  as  the  purpose  of  the  act  expressed 
In  tbe  titlsi  Tbe  act  Is  entitied  "An  act  to 
provide  fbr  the  retention  of  attached  v^rop- 
erty  pen<Ung  a  review  on  error  of  an  order 
discharging  the  attachment."  The  object 
named  In  the  title  Is  carried  Into  the  body 
of  the  statute.  As  was  said  by  tbe  present 
chief  Justice  In  his  opinion  In  Bank  v.  Mor- 
gan, 20  Neb.  149,  41  N.  W.  993,  in  consider^ 
ing  section  236e,  of  the  Code:  "This  section 
applies  alone  to  the  retention  of  the  Uen'  of 
the  attachment;  that  Is,  If  the  attaching 
creditor  desires  to  retain  his  attachment  lien 
upon  the  property  attached  until  the  ruling 
on  tbe  motion  to  discharge  can  l>e  reviewed 
In  the  appellate  court,  he  must,  within  such 
time  as  the  court  shall  fix,  not  exceeding 
twenty  days,  give  an  undertaking  to  the  ad- 
verse party,  with  approved  sureties.  In  dou- 
ble the  appraised  value  of  the  property,  con- 
ditioned," etc.  It  cannot  be  doubted  that 
the  sole  purpose  the  legislature  had,  in  adopt- 
ing the  section  under  oonslderaUon,  was  to 
provide  fw  preserving  die  Uen  of  the  at- 
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ttduunt  peoding  tbe  review  of  Ui«  order 
diBMlTlnff  the  atttcbmcDt  in  tbe  appellate 
eoart  The  act  confers  no  tcatbmtty,  nor 
does  It  attempt  so  to  do,  to  ia«aecate  cctot 
from  flM  rnllng  of  the  court  Id  sostahiliis 
or  Tacatlag  tbe  order  of  attachment  Sach 
power  already  existed  at  the  tlaie  the  aeo- 
tloD  became  a  hiw.  The  dlacfaargles  vt  aa 
attaehmoit  to  a  final  taitr,  and  Is  rertew*- 
bl^  voAex  sectlois  581  and  582  of  the  Code. 
Torpln  T.  Goatea,  12  Neb.  321,  U  N.  W.  800. 
Kren  though  It  should  be  held  that  Mction 
aste  confers  the  right  to  review  the  ruling 
en  a  motion  dtscharging  an  attadiment, 
and  to  tbe  eridence  upon  -which  tbe  decision 
If  based,  tbe  section  has  no  application  to 
the  case  at  bar,  aince  the  county  court  did 
Mt  dlssolTS  the  attachmeot,  but  sostalned 
tbe  wrtt-  Bf  no  process  of  reasoning  can 
It  be  beM  that  the  Mctioa  anthorlaes  a 
Gomty  Jndge  to  sign  a  bill  of  exceptions, 
whtfe  tbe  attacbmoit  Is  opbeUL  Tbe  sec- 
tion applies  alone  to  esses  la  wbhdi  tte  at- 
tacfament  is  discharged. 

Ifention  has  been  nude  of  the  writ  ef 
eertlorar],  and  It  Is  claimed  that  under  sock 

1  writ  a  party,  at  common  law,  wss  entitled 
to  bring  vp  for  rerlew  hoUi  the  evidence 
mpaa  which  the  inferior  tribunal  acted,  and 
flw  qpoation  of  Jvrisdlctlon.  We  concede 
that  section  SOB  of  tbe  Code  confers  upon 
conrts  tlie  same  power  to  oompel  the  prooeed- 
iDgB  of  an  Inferior  tritnmal  to  be  brought 
ap  for  review  as  existed  at  common  law, 
and  that  by  seetloa  Ml  of  tbe  Code  the  com- 
BMo^w  remedial  are  eoatliraed  in  force  in 
tUs  state,  when  the  Oode  has  fsllsd  to  pro- 
vide a  remedy.  IBnt  we  are  nnv^lng  to  ad- 
ndt  that  as  a  general  role  a  court,  upon  a 
comnKHL-law  writ  of  certiorari,  win  examine 
tbe  evidence  Cor  tbe  purpose  of  determining 
wbeUier  It  snsCalas  tbs  Jadgnent  sosght  to 
be  revlevred.  tt  Is  my  andemtsndlug  that 
the  office  of  a  common-law  certiorari  Is  enty 
to  bring  up  for  revlev  flte  qmstlon  of  Jnils- 
dietloa  or  power,  and  eirors  on  the  face  of 
the  record,  and  that  the  reviewing  court 
win  not  Inquire  whether  the  decision  of  tbe 
tnferlw  tribunal  was  right  upon  the  m^ts. 
Corrte  t.  Oorrle,  42  Mich.  609,  4  N.  W.  213; 
E^alop  v.  Slnch,  99  m.  171;  Rawson  v. 
UcElvalnc;  49  Mich.  m.  13  N.  W.  613;  BaQ- 
nsd  Co.  V.  Plaoer,  43  OaL  S85;  In  re  Nlght- 
engate,  U  Pick.  188;  McAimiey  v.  Horton, 
15  Ala.  491;  Rayner  t.  State.  S3  Ud.  968; 
Lapan  v.  Gomndssloneni,  65  Me.  160;  De 
Rochebmne  r.  Sonthelmer,  12  Minn.  78,  (Oil. 
42;)  Conover  v.  Davis,  43  N.  J.  Law,  112, 

2  AtL  667;  In  re  Kensington  &  O.  Tumplfee 
Co.,  97  Pa.  St  260.  There  is  oonslderable 
conflict  In  the  autboritiffl  upon  the  questloa, 
but  we  think  tbe  rule  just  stated  is  the 
scope  of  certiorari,  as  applied  to  Judgments 
of  JustlceB*  courts  and  other  similar  tribu- 
nals. Frederick  v.  Clark,  5  Wis.  181;  Baizer 
V.  Lnsch.  28  Wis.  268;  Smith  v.  Bahr,  62  Wis. 
244, 22  N.  W.-  438;  Owens  v.  State,  87  Wis. 


4S6:  state  r.  Huck,  29  Wis.  202;  Fftnlsra  t. 
IngersoU,  62  Wis.  312,  22  N.  W.  477;  Calloa 
V.  Sternberg,  38  Wla.  539;  Iron  Co.  v.  Schu- 
bel,  20  Wis.  444;  DrlscoU  v.  Smith,  (Wis.) 
17  N.  W.  876;  Tledt  v.  Carstenseh,  (il  Iowa, 
334,  IB  N.  W.  214;  Healy  v.  Kneeland,  48 
Wis.  407,  4  N.  W..5S6;  SchaU  v.  Ely.  43 
Mieb.  401,  5  N.  W.  601;  Carver  Ohapdl. 
(Iflch.)  37  N.  W.  9Jd.  In  State  v.  Huok. 
■Diva,  Tt  Justloe  «C  the  peace,  nnder  a  wrtt 
of  certiorari,  certified  up  all  the  evidence, 
as  well  as  the  record,  to  the  drcnlt  court, 
where  the  Judgment  of  the  Justice  was  re- 
versed, as  being  against  tbe  evldenoe.  Oa 
error  to  the  supreme  court,  tbe  Judgment  of 
the  dreult  court  was  re  versed,  and  that  of 
ttte  Justice  affirmed;  the  court  holding  that, 
upon  certiorari  Issued  to  a  Justice  of  the 
pence,  only  jorisdlctloaal  errors  and  defects 
disclosed  by  the  record  woidd  be  examined. 
In  Carver  v.  Ohap^  snpra,  plaintiff  sued  ont 
an  attachment.  Tbe  writ  was  disscdred  ea 
modtm  of  the  defendant.  Hie  supreme  court 
of  Mlrhlgsn  hdd.  on  review  of  the  case, 
that  «n  oTtlorari  It  weald  not  review  the 
facts,  or  pass  apoa  the  wdgtat  of  llie  taatl- 
mony  upon  which  tibe  lower  coort  based  tfa 
ruling,  la  Iron  Oa  t.  Schubd,  supra,  OoAe, 
X,  In  spfiaklng  of  certl«ari,  saya:  ^  flils 
state  the  common-law  writ  baa  Invarlal^y 
bees  brought  to  review  the  proceedings  and 
Judgments  of  Jastloee  of  the  peace;  aadtUa 
comt  haa,  wtfli  moch  nalfonntty,  dedned 
to  consider,  upon  sntih  writ,  any  Imt  Juris- 
dictional qnesOoni^  or  maiax  ooestlims  of  lav 
aa  mJ^t  arise  upon  the  docket  entries  of 
the  Justice.  TttB  court  has  refused  to  try 
tbe  mertts  of  the  aetka  by  a  oouunoo-law 
writ,  or  to  examine  any  aDeged  error  of  the 
justice  in  his  mUngs  oa  the  trial,  or  to  con- 
sider any  objection  which  Invcdved  an  In- 
quiry  into  the  evidenoe.  There  was  no  way 
provided  by  wUch  sndt  flef*TliTiis  and  xnl- 
lags  became  a  matter  of  record;  aad,  be- 
^Ades,  an  adequate  remedy  was  afforded 
ftir  a  review  9i  tbaae  Juffidal  acts  by  means 
of  the  atatntory  writ  of  certiorari,  or  by 
appeal.  It  Is  perfectly  j^ain  that  certiorari 
will  not  Ue,  where  the  statute  aflurds  a  rem- 
edy by  error  or  appeaL  The  dedalon  eC  a 
Justice  of  the  peace  or  county  court  In  sus- 
tainlng  or  dissolving  an  attachment  can  be 
reviewed  1^  proceedings  hi  eiror.  "True,  the 
rullns  of  said  courts  on  a  motloa  to  dls- 
diarge  an  attaehmeat  cannot  be  xerlewed 
on  the  groond  that  the  declstw  Is  against 
tbe  weight  of  the  erldence;  but  that  Is  not 
tbe  fault  of  the  court,  but  of  the  law,  hi' 
falling  to  provide  for  preserving  the  evidence 
by  a  bill  ef  eaxeptloos. 

In  the  case  we  are  oonsldertng,  the  district 
court  reversed  the  dedsion  of  the  county 
court  upon  the  ground  that  It  was  contrary 
to  the  evidence.  Aa  the  bin  of  exceptions 
was  without  authority  of  law,  the  district 
court  ened  In  not  qnsshing  tbe  same.  It 
Adtom  that  the  Judgment  gC  Om  court  he- 
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low  ihoDld  be  revened,  nnd  that  of  the  ooonty 
court  affirmed.   Judgment  aecordlDgly. 

POST,  X.  coneurt. 

MAXWEIIi.  O.  J.,  (dissenting.)  This  caaie 
wu  sobmUted  to  the  commission,  and.  a  deci- 
sion of  a  majority  of  that  body  not  conforming 
to  the  views  of  this  court  upon  one  point,  it  is 
Decessary  to  state  the  law  npon  the  sabject  as 
I  understand  It. 

The  action  was  brought  by  the  plaintiff 
•gainst  the  defendants  in  the  county  court  by 
attachment.  The  defendants  thereupon  filed  a 
motion  to  dissolve  the  attachment,  and  support- 
ed the  same  by  Tarioua  affidavits.  It  was  also 
claimed  that  the  affidavit  of  one  Croy,  the  agent 
of  the  plaintiff,  was  insufficient,  and  an  amend- 
ment was  permitted.  On  all  these  questions 
the  opinion  of  the  majority  of  the  court.  In  my 
Tiew.  is  right  The  county  court  sustained  the 
attarhment  The  cause  was  talten  on  error  to 
the  district  court,  and  a  bill  of  exceptions  duly 
■fgned.  contalDing  the  affidavits  and  evidence 
■uomitted  on  a  motion  to  dissolve  the  attach- 
ment. A  motion  was  made  In  the  district  court 
to  strike  the  bill  of  exceptions  from  the  flies 
because  there  was  no  authority  of  law  for  the 
granting  of  the  same.  The  motion  was  over- 
ruled, and  the  attachment  was  sustained.  The 
ruling  of  the  court  is  the  principal  question  lu- 
Tolved. 

Bectiou  S86e  of  the  Code  provides  "that  when 
•n  order  discharging  an  order  of  attachment  t» 
made,  and  any  party  affected  thereby  shall  ex- 
cept thereto,  the  court  or  Judge  shall  fix  the 
number  of  days,  not  to  exceed  twenty,  in  which 
luch  party  may  file  his  petition  in  error,  during 
which  time  tlie  property  attached  shall  be  held 
by  the  sheriff  or  other  officer,  during  which 
period  the  petition  in  error  shall  be  flled,  and 
the  party  filing  the  same  shall  give  an  un- 
dertaking to  the  adverse  party,  with  surety  or 
sureties  to  be  approved  by  the  court.  In  double 
the  amount  of  tne  appraised  value  of  the  prop- 
erty attached,  conditioned  to  pay  said  adverse 
party  all  damages  sustained  by  such  party  In 
consequence  of  flliog  of  said  petition  In  error 
Id  the  event  that  such  order  of  attachment 
•hall  be  discharged  by  the  court,  in  which  said 
petition  in  error  shall  be  filed,  as  having  been 
unlawfully  obtained."  This  provision  of  the 
Code  was  adopted  In  1878,  ftnd  •ppllei  to  all 
cases  of  attachment,  where  an  oraer  is  made 
discharging  the  same.  Now.  is  it  possible  that 
In  a  certain  case  the  attaching  creditor  may, 
when  the  attachment  Is  discharged,  have  the 
evidence  on  which  he  predicates  bis  right  pro- 
served  In  a  bill  of  exceptions,  and  in  a  similar 
case.  In  another  court,  will  be  denied  that  priv- 
ilege? It  is  true,  in  an  early  day  in  the  Judtciftl 
history  of  the  state,  this  court  held  that  a  bill 
of  exceptioDB  could  not  be  taken  from  the  rul- 
ing of  a  Justice  of  the  peace,  In  cases  not  tried 
by  a  Jury.  Taylor  v.  Tilden,  8  Keb.  839:  Kel- 
loSg  V.  Huntington.  4  Neb.  96.  Those  deci- 
sions have  been  adhered  to.  and  are  the  law  of 
this  state.  These  cases  rest  to  some  extent 
upon  the  ground  that  an  adequate  remedy  Is 
given  by  appeal.  Those  casea  refer  to  causes 
tried  before  a  Justice  of  the  peace  upon  the 
merits.  In  my  view,  they  do  not  refer  to  spe- 
cial proceedings,  as  by  attachment.  In  such 
case  the  onlv  mode  of  review  provided  in  the 
Code  Is  on  error.  This  Is  expressly  provided 
for.  But  how  can  the  case  be  reviewed,  unless 
the  evideiiee  upon  which  It  was  heard  In  the 
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trial  court  is  carried  up  to  the  ravfewlQE  court? 
Hie  authority  to  review  the  action  of  uie  trial 
court  carries  with  it  the  right  to  have  all  the 
teatimony  before  the  reviewing  court;  otlier- 
wise,  the  rieht  of  review  woolo  be  a  vain  pro- 
ceeding, a  delusion,  and  mockery  of  Justice. 
As  I  understand  the  rule,  statutes  are.  If  pos- 
sible, to  be  construed  as  to  give  them  force  and 
effect,  and  not  to  annul  their  operation.  Sec- 
tion 16,  c  20.  Comp.  St.,  provides:  "Orders  for 
arrest  and  attachments  of  property  may  Issue 
in  actions  brought  under  this  chapter,  but 
when  the  demand  in  such  action  exceeds  the 
Jurisdiction  of  a  Justice  of  the  peace  tbe  pro- 
ceedings upon  such  orders  abali  be  the  same, 
as  near  as  may  be,  as  in  actions  brought  in  the 
district  court.  The  return  day  of  such  orders 
shall,  when  Issued  at  the  commencement  nf  the 
action,  be  the  same  as  that  of  tbe  summons; 
when  issued  afterwards  they  shall  be  made  re- 
turnable forthwith."  In  the  case  at  bar  the 
amount  involved  is  nearly  $900.  and  the  statute 
declares  that,  where  tbe  amount  eiceeds  $200, 
"the  proceedings  upon  such  orders  shall  be  tbe 
same,  as  near  as  may  be,  as  in  actions  brought 
in  tbe  district  court."  What  orders?  All  or- 
ders for  arrest  or  attachments.  Now,  by  what 
authority  does  the  court  limit  tbe  word  "pro- 
ceedings?" All  proceedings  relating  to  tbe  at- 
tachment, as  I  understand  the  meanino.  include 
all  that  Is  done  in  relation  to  the  srTiie  in  the 
county  court.  If  tbe  case  was  tried  in  the  dis- 
trict court,  tbe  preparation  and  s^ning  of  a 
bill  of  exceptions  would  be  a  park  of  the  pro- 
ceedings In  that  court.  Is  not  tAe  same  true 
where  the  action  la  brought  In  thv  county  court, 
where  the  amount  Involved  exceeds  $2007  I 
believe  tbe  construction  placed  upon  this  lan- 
guage la  forced  and  unnatural,  and  not  only 
works  injustice  In  the  case  at  bar.  bat  is  calcu- 
lated to  do  injustice.  In  Osborne  t.  Canfleld, 
88  Neb.  880.  SO  N.  W.  167.  it  was  held  by  a  unan- 
imous court  that  in  a  term  case  the  county  court 
had  authority  to  prepare  and  sign  a  bill  of  ex- 
ceptions. Toe  question  In  that  case  was  the 
right  of  such  Judge  to  certify  up  the  evidence 
In  an  attachment  case.  That  decision.  In  my 
view,  is  correct;  but,  even  if  It  was  not,  the 
matter  has  become  a  rule  of  property,  and 
should  be  adhered  to.  An  examination  of  the 
case  of  Baer  v.  Otto,  84  Ohio  St.  11,  shows  that 
there  is  no  such  statute  In  Ohio  as  28ee  of  the 
Nebraska  Code;  and  the  decision  Is  based  on 
tbe  naked  fact  that  section  208  of  tbe  Ohio  Jus- 
Uces'  Code  doe*  not  require  evidence  to  be  re- 
corded, and  that  tbe  only  statute  which  author- 
ized a  Justice  to  sign  a  bill  of  exceptions  was 
that  of  February  11, 1869,  to  authorize  a  review 
of  questions  of  law.  The  decision  Is  not  In 
harmony  with  the  high  sense  of  Justice  usually 
displayed  by  that  able  court,  but,  in  any  event, 
is  not  analogous  to  tbe  case  at  bar.  But  let  us 
suppose  that  tbe  Code  provides  no  remedy. 
Then  we  have  recourse  to  tbe  remedies  which 
existed  under  the  former  practice.  Section  001 
of  tbe  Code  provides:  "Kigbts  of  civil  action 
given  or  secured  by  existing  laws  shall  be  pros- 
ecuted in  the  manner  provided  by  tbla  Code, 
except  as  provided  in  the  following  section. 
If  a  case  ever  arise  fn  wlilch  an  action  for  the 
enforcement  or  protection  of  a  right  or  the  re- 
dress or  prevention  of  a  wrong,  cannot  be  had 
under  this  Code,  tbe  practice  heretofore  In  use 
may  be  adopted  so  far  as  may  be  necessary  to 
prevent  a  failure  of  Justice."  Under  the  for- 
mer practice  a  writ  of  certiorari  would  be  Is- 
aued  to  certify  up  the  record,  where  there  was 
no  remedy  by  appeal  or  writ  of  error.  AU  ftt* 
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tMbmtnt  proceeding!  In  thU  itote  are  purely 
atatatory,  and.  If  no  other  remedy  exists,  are 
tertewable  by  certiorari.  Hartshorn  t.  WIl- 
•M,  S  Ohio,  S7;  Learned  t.  Duval.  8  Johna. 
Csa.  141;  DoDgan  t.  Arnold,  4  Der.  99;  Bran- 
ton  T.  ShluD.  18  N.  J.  Law,  850;  Wilson  t.  Ray, 
T.  U.  P.  Cbarlt.  109;  Pryar  t.  Blackmore,  8 
Hayw.  (N.  a)874;  SSpel.  Extr.  Rem.  S  1989.  It 
li  very  clear  to  my  mind  that  the  parties  are 
entitled  to  have  the  record  certified  up,  and 
that  the  Jadgment  of  the  court  below  la  right, 
and  should  be  affirmed. 


KKBSLASBiX  LOAN  &  TRUST  00.  T.  StlAS- 
8ALL  et  al. 

(Bmmme  Court  of  Nebiaaka.    Dec  22,  18&8.) 

HoETOAOBABLn  Xktbbsst— Lm  ESTAn. 

Under  tiie  prorlidMis  of  section  17,  e. 
38,  Comp.  St.,  if  the  homestead  was  adected 
from  the  separate  proper^  of  dthor  bniband 
or  wife  it  Tests  on  the  death  of  thn  person 
from  whoae  property  it  was  selected  in  the  sar- 
TiTor  for  liie^  and  afterwards  In  his  or  her 
heirs,  forerer.  etc.  This  life  estate  the  snr- 
Tiror  may  mortgage,  and  the  purchaser  ander 
the  decree  of  foreclosure  will  acquire  the  life 
«stet& 

(Sjllabus  by  the  Oowt) 

Appefll  Cmn  district  oonrtt  Zotk  oomityt 
Batea,  Judge 

Action  by  the  Netoaaka  Lou  ft  Ittwt  Com- 
pany agalnat  Chrlatliia  SmaasaU  and  others 
to  fix-eclose  a  nMvtgasa.  From  tha  decree 
entered,  defendant  *T"TT— '1  and  athm  ap- 
peaL  Afflrmed. 

Geo.  B.  France,  for  appellants.  Bedgwick 
ft  Power,  toK  BpfitUao, 

MAXWELL,  O.  J.  In  May,  1802,  the  Ne- 
braska Loan  ft  Trust  Company  brought  thla 
action  In  the  district  court  of  York  county, 
Neb.,  against  Christina  Smassall  and  the 
heirs  ot  Joseph  Smasaall,  deceased,  and  also 
Charles  W.  Moaher,  who  held  a  second  mort- 
gage upon  the  premises  bveofter  described 
In  the  decree,  lliere  la  no  dispute  in  re- 
gard to  the  plfUntUTs  claim.  But  the  contro- 
Tersy  In  thla  case  arises  upon  that  of  Charles 
W.  Mosber,  *who  chilms  a  second  mortgage 
upon  the  premises,  signed  by  defendant  John 
Fanl,  and  one  of  the  appellants,  Christina 
Fanl,  formerly  the  wife  of  Joseph  Smasaall, 
deceased,  and  who  had  Intermarried  with 
John  PaoL  The  note  which  waa  secured  by 
this  mortgage  was  signed  by  John  FanL  At 
the  time  of  the  death  of  Joseph  Smassall, 
and  for  some  time  prior  thereto,  he  and  his 
(aml^,  conalatlng  of  his  wife  and  fire  chil- 
dren, wen  and  had  been  residing  upon  this 


land,  and  the  same  was  th^  homestead. 
The  appellant  Christina  Smasaall  afterwards 
intermarried  with  John  Faul,  and  she,  with 
her  famUy,  have  resided  on  aald  land  aver 
since  the  death  of  Joseph  Smassall,  and  are 
now  residing  thereon.  The  appellants  claim 
that  the  appellee  Charles  W.  Mosher  ob- 
tained no  11^  upon  the  land  by  virtue  of  the 
mortgage  given  by  Christina  Faul  and  her 
husband  to  the  appellee  Charles  W.  Moaher. 
The  court  entered  the  following  decree  upon 
the  mortgage  of  Moaher:  "Now,  on  this  14tta 
day  of  January,  1893.  this  cause  came  on  for 
hearing  on  the  answer  and  cross  petition  of 
Charles  W.  Mosher.  and  the  answer  thereto 
of  Christina  Faul,  and  Christina  Faul,  guard- 
ian of  the  minor  heirs  of  Joseph  Smassall, 
deceased,  and  the  answer  of  George  B. 
France,  guardian  ad  litem  of  the  sold  minor 
heirs,  and  the  evidence  was  submitted  to 
the  court.  On  consideration  whereof  the 
court  finds  that  the  defendant  Christina  Faul 
and  John  Paul  are  husband  and  wife,  and 
that  they,  on  the  6th  day  of  October.  1681. 
executed  and  delivered  to  Stork  ft  Mosher 
the  mortgage  deed  described  In  the  answer 
and  cross  petition  of  Charles  W.  Mosher  on 
the  west  H  of  the  N,  E.  H  of  section  25,  In 
township  10  N..  of  R.  4  west,  In  Tork  coun- 
ty. Nebraska.  Said  mortgage  was  duly  re- 
corded in  the  office  of  the  clerk  of  said  coun- 
ty on  the  2Ut  day  of  March,  1892,  in  Book 
as  of  Mortgages,  at  page  487.  The  court 
finds  that  afterwards  the  payeea.  Stark  & 
Mosher,  sold.  Indorsed,  and  ddlvered  the 
said  mortgage  and  the  note  secured  thereby 
to  aald  Charles  W.  Mosher.  who  then  be- 
came, and  now  Is.  the  owner  and  holder 
thereof.  The  court  finds  that  th^e  Is  dne 
the  said  Charles  W.  Mosher  from  the  said 
John  Faul  and  Christina  Faul  the  sum  of 
$316,  with  10  per  cent  interest  from  the  date 
of  this  decree.  The  court  finds  thai  Jobn 
Paul,  who  signed  said  mortgage,  bad  no  title 
to  and  did  not  own  the  land  described  there- 
in at  the  time  of  the  execution  of  said  mort- 
gage; that  the  defendant  Christina  Paul,  as 
the  widow  of  Joseph  Smassall,  had  at  the 
time  of  executing  aald  mortgage  a  life  estate 
In  said  premises,  and  was  possessed  of  a 
dower  interest  therein;  and  said  mortgage 
executed  by  said  John  Fanl  and  Christina 
Paul  to  said  Stark  ft  Moaher  became,  and  is 
still,  a  Hen  on  the  life-estate  Interest  of  the 
said  Christina  Paul  and  John  Paul  In  said 
premises.  It  Is  hereby  ordered,  that  unless 
the  said  Christina  Faul  and  John  Faul,  with- 
in 20  days  from  the  entry  of  this  decree,  pay 
or  cause  to  be  paid  to  the  said  Charles  W. 
Mosh^  the  sum  of  $316.  with  Interest,  that 
an  order  of  sale  Issue  to  the  sheriff  of  aald 
York  county,  directing  him  to  appraise,  ad- 
vertise, and  sell  the  Interest  of  the  said  Chris- 
tina Paul  and  John  Paul  In  the  said  prem- 
ises, and  of  his  doings  on  the  premises  he 
make  due  return  to  thla  oonrt,  to  which  tha 
defendant  Christina  Fanl.  and  Oaorga  B. 
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PraBc«,  guardian  ad  Utern  for  the  minor 

heln,  dnljr  except" 

Section  17,  c  86,  Oomp.  St  188T,  pro- 
vides: "If  the  homestead  was  selected  from 
Oie  saturate  property  of  either  hnsband  or 
wlf^  it  TestB  <m  the  death  of  Ihe  person  from 
whose  property  It  was  selected  In  the  survlT- 
or  tor  life  and  afta*warda  In  his  or  her  hdm 
forever,  sabject  to  the  power  of  the  decedent 
to  dispose  of  tiie  same  except  the  life  estate 
of  the  surrtror  by  will.  In  either  case  It  Is 
not  subject  to  the  payment  of  any  debt  or 
liaMUty  contracted  by  or  existing  against  the 
husband  or  wife  m  dther  of  them  lorevlous 
to  or  at  the  time  of  the  death  of  snch  hus- 
band or  wife  except  snch  as  adsts  or  has 
been  seated  under  the  provlfllons  of  this 
lAapter."  Hie  homestead  thus  liecomee  a 
life  estate  In  the  sarrlror.  This  estate  the 
Burvlvor  may  mortgage  where  there  Is  no  re- 
striction In  the  statute,  and,  as  there  is  no 
such  restriction  In  the  laws  of  this  state,  the 
mortgage  Is  valid.  Schuyler  v.  Hanna.  81 
Neb.  807,  47  N.  W.  982;  Durland  T.  Seller, 
a?  Neb.  88,  42  N.  W.  741;  Holbrook  t.  WI^- 
man.  81  Minn.  168,  17  N.  W.  2B0.  There  Is 
no  error  In  the  record,  and  the  Jadgment  Is 
affirmed.   The  other  judges  concor. 


AUDITOR  GBINBRAL  v.  HILL. 

(Sni^me  Oonrt  of  Midilgan.   Jan.  ISM.) 

Taxitiox— Equalization— TowKRHiF  Tazss. 

Though  the  proceedlngi  of  a  county 
board  be  fatally  defective  as  to  equalfzation, 
ai^iortloiinieDt,  and  levy  of  county  taxes,  tike 
boazd's  further  fattnre  to  examiae  the  certlfi- 
eates  and  papers  reqnlred  to  be  solumitted  to 
them  by  townships,  showiug  the  amoont  to  be 
raised  therein,  does  not  Invalidate  said  town- 
ship taxes,  unless  the  taxpay  v  can  show  that 
he  has  beoa  danlad  «  hewing  thsraon  ^  the 
board. 

Petition  to  nottfy  decree.  Decree  aodl- 
lled. 

For  farmer  r^wt,  see  SO  N.  W.'219. 

Lawrenoe  F.  Bedford  and  John  Hncst, 
Pros.  Atty.,  for  the  motUm.  O.  K  Onm^ 
<0.  U.  Stark,  of  couuseU  opposed. 

HOOKER,  X  An  apldlcatkm  to  mfoim 
the  decree  In  this  oonrt  is  made  upon  the 
sroond  Out  It  li  too  broad.  In  that  It  dis- 
misses the  ftndttor  seneral's  petltlMi  as  to 
an  taxes  aaaossod  town  the  lands  Involved  In 
this  castk  and  that  the  township  tax,  special 
school  tax,  road  tax,  bridge  or  building  tax, 
reassessed  orders,  or  township  Interest  tax 
ataonld  have  been  aauepted.  Andltw  Oennal 
T.  HUl.  (Mich.)  66  N.  W.  21A,  An  Investlga- 
tkjQ  of  the  record  and  briefs  shows  that 
coonael  agreed  that  but  one  quest!  wi  was 
msed  ligr  the  record,  via.  whethv  the  rec- 
«rd      tbs  board  of  snpnrlsocs  In  vdatlon 


to  equabiatlom  and  apportionment  was  did; 
signed.  No  claim  was  made  by  counsel 
the  brief  that  any  such  reception  :Blia>Dld  be 
made,  or  that  such  taxes  were  Involved.  The 
record  does  not  show  what  ta-xos  w^e  ia- 
dnded  In  t3ie  decree  below,  or  In  the  petition 
filed  by  the  auditor  general,  elthtt  as  to  tbe 
natnre  of  the  taxes  sought  to  be  coUeeteC, 
hOt  the  amounts  thereof.  The  aasww  pn^a 
that  the  petition  of  the  auditu'  general  maff 
be  dismissed  as  to  such  lands,  and,  so  Car 
as  we  can  determine  from  the  printed  record, 
his  right  to  such  relief  depenued  upon  the 
single  [Mint  litigated,  upon  which  the  opin- 
ion was  based.  Ordinarily,  the  court  can- 
not be  depended  upon  to  go  outside  of  the 
printed  record  and  briefs  to  ascertain  what 
question  may  be  involved  In  a  case,  and  can- 
not give  parties  a  rehearing  when  ttiey  hare 
not  seen  that  the  case  was  properly  present- 
ed. In  this  case,  however,  the  original  rec- 
ord shows  ISiat  such  tares  were  Included; 
and  as  the  list  of  lauds  Involved  Is  large, 
and  the  loss  to  the  public  nnder  the  decree 
entered  would  be  great,  we  reopen  the  case 
upon  this  application.  Tin  proceedings  «f 
the  board  of  supervisors  which  were  held  to 
be  defective  were  those  relating  to  the  eqoal- 
isation  and  ajHMHtloonunt  and  the  calskng  of 
money  for  oonn^  pwpoaea.  It  Is  fartbM- 
objected  that  it  does  not  appear  that  the 
l)oard  made  any  examination  of  the  oertlfl- 
cates,  papers,  etc.,  required  to  be  sulHnlitted 
by  the  townships,  showing  the  amount  to  ba 
raised  thweln,  or  HuA  It  heard  and  wmsldei^ 
ed  all  objections  made  tha«to  by  peraoos  to 
be  affacted  ther^y.  Under  a  stodlar  atat- 
nte,  it  was  held  that  snch  tans  were  not 
necessarily  tnvalldtotad  by  a  faflvre  of  tb» 
board  to  Mract  tbat  snob  taxes  be  spread. 
Hunt  T.  Ofaapln,  42  Mich.  34.  S  N.  W.  813. 
The  board  had  nothing  to  do  with  the  ord«^ 
tag  of  these  taxes.  While  tt  bad  authority  to 
examine  the  retom,  and  hear  dtsafCacted  par- 
ties, it  wtm  vrlth  a  view  to  having  the  pro- 
ceedings perfected  tt  Inegalar.  The  failure 
to  do  this  la  an  irregularity  at  most  It  Js 
not  shown  that  there  Is  any  dtfeet  In  tbeae 
taxes,  or  that  the  defendant  has  been  de> 
nled  a  hearing  by  the  board,  and  the  pre- 
sumption Is  that  such  taxes  are  valid.  The 
case  of  Anditor  General  t.  Boborts,  83  Uifdi. 
471,  47  N.  W.  442,  Is  cited  as  An  antliorlty 
against  this  rlew  of  the  case,  but  an  exam- 
Inatlon  of  that  case  will  show  that  this  ques- 
tion was  not  raised.  All  taxes  were  there 
rajected  by  the  law«  court,  and  this  oonrt 
passed  only  upon  ttie  state  and  county  taxes. 
The  decree  heretofore  entered  may  be  modi- 
fied by  afflinftiny  Uw  decTse  of  the  oonrt  be- 
low as  to  the  townahip  taxas^  special  Kibmoi 
tax,  road  tax,  bridge  or  bnUdlag  tax,  and 
otber  township  taxes^  and  the  petitlMi  dis- 
missed  as  to  all  other  taxes.  The  otim  Jus- 
tices omcmred. 
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MSBRBTT  T.  FBBlTBIUtSa)  UABONIO 
HOT.  ACa  ASS'N  OF  AMBBIGA. 

(Scvreme  Oout  of  SCidiigM.    Jaa.  6,  18M.) 

bOUXUrOB— ACROK  on  FOLTCT— ClTISB  OT  DbjKTH 

— Bxnwm  ot  BvmnraB. 
WliflTtt,  Ib  ma  aetkoi  on  an  accident  inrar- 
ftnee  policy  to  recorer  for  the  death  of  the  as- 
rared,  there  is  but  little  evidence  to  Jtutifr  a 
jtUT  in  dedans  which  one  of  a  half  dozen  or 
more  possible  theories  as  to  the  cause  of  death 
is  the  cDtreet  one,  bnt  whftt  CTUfloee  tiisiie  is 
ranmrts  the  the(tt7  of  suicide,  rather  tlian  ac- 
ddental  death,  a  nrdiet  for  idaintiff  must  be 
■Maaida. 

Iknr  to  dvenlt  eoatt,  Xflnawea  eomity; 
VJctDT  H.  Lane,  Jodge. 

Action  hy  Ann  Merrett,  as  administratrix 
ot  flu  estate  of  Joseph  X  Herrett,  deceaaed, 
agalaat  tbe  Prefensed  Maanilo  Uatml  Aod- 
dent  Aaaodatton  of  America,  on  u  aodOent 
inmrance  policy  Issned  bj  defendant  -to  de- 
ceaaed.  Thais  was  a  Judgment  entered  an 
tbe  Terdict  of  a  jvay  tai  favor  of  plalntlfr. 
and  defttDdant  brings  error.  Hernaed. 

Frank  T.  IiOd«e,  for  appelant  Wood  ft 
BM.  for  appae& 

HOOKER,  J.  Deceased,  a  painter,  em- 
ploytaig  BKo,  BDt  up  earty  to  CfRninence  a 
Job.  While  hia  wife  was  pnqparinf  break- 
out, be  went  to  tbe  privy,  where  he  was  seon 
■ftir  Anmd  dead,  upon  the  flow,  by  his 
wtfe^  who  testlfles  tliat  abe  fovaUl  a  repe 
abMt  three  fleet  lonf ,  wltti «  knot  In  It,  fte 
toot  betas  under  his  neck.  Otker  taatlmony 
showed  that  the  oeok  was  braised  «r  dis- 
colored, and  there  wnM  a  t^ee-ooraeml 
brdse  upon  the  right  temple.  A  brick,  was 
kept  in  the  prlry,  which  was  there  at  the 
time,  to  kecf)  the  door  shnt  The  door  was 
shot  when  he  was  found.  Some  witnesses 
twtWad  that  there  was  .a  xliscelwed  ting 
around  his  neck.  Others  did  not  see  this. 
"Hie  priry  was  tij^  or  ten  rods  from  the 
bouse,  and  there  was  no  erldenee  that  any 
other  perstm  was  seen  upon  the  premises. 
Eri  deuce  was  offered  showing  that  a  abort 
time  preyiooa  he  bad  Itten  struck  over  the 
eye  by  a  person  who  need  hrass  knuckles, 
by  which  Mow  he  was  serleusly  injured. 
Witnesses  diilered  as  to  which  side  of  the 
fioe  this  injury  was  upmu  An  autopsy 
showed  eccbymosis  of  the  brain.  Tliere  ap- 
pears to  have  been  no  InTestlgatlou  of  other 
organa  than  the  brain.  Tbe  size  of  the 
privy  was  6  by  5  feet,  and  tbe  distanoe 
from  seat  to  door  was  22  Inches.  Plaln- 
tUTs  theory  seems  to  be  that  tlie  blow 
orer  the  eye  caused  death.  If  this  be  ac- 
cepted -as  true,  we  must  then  look  for  the 
caose  of  the  blow.  Among  the  possible  the- 
ories are  the  followbig:  (1)  That  some  per- 
son struck  him.  (2)  That  he  struck  himself 
with  the  brick,  with  suicidal  intent  (3) 
That  he  fell  upon  tbe  brick  (a)  after  hang- 
ing himself;  (b)  by  falling  in  a  faint;  (c) 
by  filling  in  a  fit  of  apoplexy;  (d)  by  foU- 
ing  from  heart  failure.  While  these  are  all 


wlthla  the  boonds  of  raasooaUe  OGoJeotnre, 
tberv  la  bat  Xkttkt  crrldcmoa  In  the  caae  to 
Justify  a  Jury  in  deciding  which  was  the 
caasa  What  ttieie  Is  taYcn  tbn  theory  that 
ha  atten^ted  his  own  lite  by  strangulation^ 
or  by  atrlklng  himaelf  with  the  brick,  «r 
both,  and  perhaps  falling  upon  the  luick. 
0*  a  half  dosen  or  more  posslUe  theories,  the 
Jury  hare  found  one  inoonsistent  with  what 
little  evidenoe  there  la,  and  baaed  a  vanUct 
upon  It  Until  there  was  some  eridenoe 
taodlng  to  abow  that  death  resulted  from  ac- 
ddent,  rather  than  deslgu,  or  from  natural 
oause^  auoh  aa  apoplexy  w  heart  faunre, 
there  waa  nothing  to  go  to  a  Jury.  There 
was  mot  a  prima  facie  case  of  accidental 
4eath.  The  burdm  of  prorlng  acciduital 
death  la  ig»n  a  piainwr.  Until  some  pn»f 
la  offiNwd  tending  to  eataUlsh  oiw  of  sevoal 
equally  reasonable  theories,  some  consisteot 
with  the  theory  of  accidental  death,  and 
some  InconsIstGDt  with  It.  a  caae  Is  not 
made  out.  Aa  this  disposes  of  the  cose, 
other  questions  need  not  be  discussed.  The 
Judgment  moat  be  reversed,  and  no  new  trial 
ordered.  The  other  Justicea  concurred. 


SAXTON  T.  PKIXS  et  al. 
(Savreme  Court  of  Michigan.    Jan.  5,  ISM,} 

DOTtTBAOTS — PxtOL  EiTIDBKGB. 

In  on  action  relative  to  matters  conneet- 
•ed  with  a  contract  between  pilaintiif  and  defwd- 
Ants,  whereby  plaintiff  was  to  cut  and  manu- 
facture timber  on  defendants*  land,  the  admis- 
sion of  evidence  l^t  defendant  F.  stated  to 
plaintiff,  after  the  contract  was  made,  that  Ike 
would  look  after  the  business  for  himself  and 
defendant  B.,  does  not  tend  to  vary  a  written 
contract  by  parol,  hot  merely  to  show  that  B. 
eonsencted  to  the  management  of  the  bnslMSs 
for  her  by  P. 

Xkvor  to  circuit  court,  Kent  oomity;  Wil- 
liam B.  Orove,  Judge. 

Actton  by  Lyman  P.  Saxton  against  Kd- 
gar  Z.  P^  and  Hannah  W.  Bogardus  oo 
tbe  oommon  counts.  Jndpnent  for  plata- 
tiff.   Defendants  lirlng  error.  Affirmed. 

B.  T.  Halatead,  for  appellauts.  L.  O.  Bath- 
erford,  lor  appellae. 

ROOEBB,  J.  The  defendants  are  the 
owners  of  a  tract  of  land  In  this  state,  and 
made  a  omtract  In  writing  with  the  plalntlu', 
by  the  terma  of  which  he  was  to  cut  and 
manufacture  the  timber  on  saJd  land.  This 
was  to  be  done  upon  the  premises,  and  the 
proceeds  were  to  be  divided.  The  defend- 
ants reserved  the  right  to  have  their  share 
of  the  product  piled  up  tor  them  if  they  so 
elected.  The  defnidants  lived  In  Illinois, 
and  the  contract  was  made  by  the  plaintiff 
with  &fr.  Pells  and  Sfr.  Bogardus,  who  acted 
for  Mrs.  Bogardus.  After  the  contract  was 
made  it  was  understood  tluit  Hr.  Pells  would 
be  the  active  manager  for  the  defendants. 
Objectlw  was  made  to  the  lntroductl<Hi  of 
the  statement  to  Ur.  Saxton  that  Ur.  PeU> 
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wonld  look  after  the  tnnln—  for  himself 
mnA  Mrs.  Bogardns,  npon  tbe  ground  tbat 
It  tended  to  vary  the  -wrlttoi  contract  at  the 
parties  by  puoL  There  le  no  force  In  this. 
It  cannot  be  said  to  hare  had  that  effect 
It  tended  to  ahov  that  bla  oodefendant  con- 
eented  to  hla  management  of  the  borinen  for 
her,  which  would  pwhapa  hare  been  Implied 
from  the  conduct  of  tb»  partlee  If  this  teatl* 
mony  had  not  been  glren.  In  catting  tim- 
ber the  plaintiff  eeema  to  hare  taken  some 
from  adjoining  premise*,  for  which  a  claim 
of  damages  was  made  by  the  ownvs.  He 
placed  the  sam  of  9150  In  the  hands  of  de- 
fendant to  pay  that  daim,  bat  It  was 
not  used  for  the  purpose,  and  plaintiff  after- 
wards settled  the  trespass  matter  blmsdf. 
The  next  item  claimed  Is  H,  which  plalntift 
testifies  was  his  due  for  loading  a  car  with 
shinies  which  bdonged  to  the  defendants. 
Plaintiff  fnrtho'  testified  that  after  the  shin- 
ies were  manufactured  BIr.  Pells  said  he 
wonld  take  plaintiff's  share  of  the  shingles, 
and  they  were  accordingly  drawn  out  to  the 
railroad,  and  piled  with  his  share  Anothw 
item  of  $16  was  tor  lumber  In  the  mill  yard 
at  the  time  that  plaintiff  sold  his  mill  to  oth- 
er parties,  which  lumber  Pells  said  he  would 
dispose  of,  and  account  to  plaintiff  for.  An- 
other Item  of  $148.50  was  for  plaintiff's  three- 
fourths  interest  in  a  load  of  hemlock  lumber 
which  be  sawed  out  of  Mr.  Fdls'  timber, 
which  plaintiff  charged  up,  upon  the  under- 
standing that  Pells  had  acAA  it,  and  taken 
the  money.  Plaintiff  says  that  the  defend- 
ants owe  him  for  It  The  defendants  do  not 
deny  that  Mr.  Fells  took  this  lumber,  but  say 
tbat  Mrs.  Bogardus  is  not  liable  for  the 
wrongful  conTcrslcm  by  BIr.  Fdls.  It  also 
appeared  tbat  a  few  months  after  the  con- 
tract was  made  the  plaintiff  and  his  sons, 
who  had  become  Interested  In  the  contract 
with  their  fath«-.  executed  a  note  and  chat- 
ty mortgage  to  F^  for  $1,000.  Tbe  rec- 
ord does  not  show  what  it  was  giren  for, 
but  as  the  mortgage  covered  the  sawmill, 
teams,  Implements,  logs,  etc.,  we  may  perhaps 
be  Justified  In  the  Inference  that  It  was  In 
connection  with  tbe  business.  The  record  Is 
equally  silent  as  to  the  payment  of  this 
note  and  m<»i:gage,  except  that  It  shows 
tbat  plaintiff  deported  $230  In  the  bank  to 
the  ordw  of  Pells,  to  pay  the  mortgage, 
wbich  was  claimed  to  be  an  orarpayment  of 
$40. 

The  principal  contention  upon  the  part  of 
the  defendants  Is  tbat  none  of  theee  are  Joint 
oblieations;  that,  if  there  Is  any  liability  at 
ail  upon  theee  Items,  Mrs.  Bogardus  Is  not 
a  party  to  It,  and  the  court  should  hare  di- 
rected a  Twdlct  toT  the  defendants.  We 
do  not  take  that  view  of  the  case.  There 
was  evidence  tending  to  support  the  plain- 
tiff's theory  as  to  some.  If  not  all,  of  the 
Items  In  controrersy.  which  made  It  neces- 
sary that  the  case  should  be  submitted  to 
the  Jury.  Tills  disposes  oC  assignments  7 
and  & 


Error  Is  assigned  upon  the  fallmre  of  the 
court  to  give  the  first  time  noaests  to 
charge  upon  the  requests  of  dfitaidants,  bnt 
an  examination  of  tbe  charge  shows  that  tiw 
substance  of  tlioni  vas  glreo.  We  And  no 
errw  in  tbe  record,  and  tbe  Judgment  win 
be  flfflnned.  Tlie  other  Jostlcea  concurred. 


WYOKOFF,  8BAMAN8  &  BENEDICT  t. 
BISHOP. 

(Snpreme  Court  of  Michigan.    Jan.  5^  1894.) 

Plsadimo  —  DiuuBBSB  —  DsvaoTs  —  'WAxnm — 
What  CoHsrmrTBS  —  Appsjj.  —  Bbtuw —  Dm- 
OBiTioiT  or  Trial,  Codbt. 

1.  The  declaration  in  an  action  on  an  ac- 
coQnt  assigned  plaintiff  by  a  firm  need  not  wed- 
fy  the  indlrldual  members  comprising  ths  firm, 
and  a  demurrer  to  such  declaration  on  the 
ground  of  such  failure  is  frivolous. 

2.  Plaintiff,  by  JoiniDg  in  a  demurrer,  does 
not  waive  an  oDjectfon  that  Is  frivolons. 

8.  It  will  not  be  presumed  «n  appeal  tlaat 
tbe  trial  court  abused  its  discretion  in  not  pw- 
mitting  defendant,  on  overmlinff  demurrer  to 
complaint  to  plead  over,  where  ue  record  does 
not  show  that  defendant  asked  permissioii  to 
plead  ov«r»  w  tliat  he  had  a  nttitoriona  de> 
fense. 

Brror  to  dicait  court,  Wayne  coontji  Oat- 
neliua  J.  Beiliy,  Judge. 

Action  1^  Wyckofl,  Seamans  &  Benedict 
against  A.  Cashman  Bishop  to  recorer  on 
an  account  assigned  by  a  firm  for  goods  sold 
defoidant  There  was  Judgment  for  plain- 
tiff, and  defendant  brlngi  error.  AfUrmed. 

John  Q.  Hawley,  fOr  appelant  Julian  O. 

Dickinson,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff,  a  cor- 
poration duly  organized  and  existing  under 
the  laws  of  the  state  of  New  York,  broufi^t 
suit  on  a  declaration,  alleging  that  defendant 
became  and  was  Indebted  to  the  firm  of 
Wyckoff,  Seamans  &  Benedict  for  goods,  etc., 
sold  and  delivered;  that  said  firm  assigned 
this  claim  to  the  plaintiff.  The  defendant 
demurred  on  the  sole  ground  that  the  dec- 
laration failed  to  state  who  are  the  persons 
and  parties  named  In  said  declaration  as  the 
firm  of  Wy<^off,  Seamans  &  Benedict  Tbe 
pl^tlff  Joined  in  demurrer,  and  thereupon 
entered  a  motion  for  Judgment  on  the  de- 
murrer on  tbe  ground  that  the  same  was 
frivolous.  The  circuit  Judge  granted  the  mo- 
tion, and  entered  an  interlocutory  Judgment 
for  the  plaintiff,  and  thereafter  assessed 
plalntlfTg  costs,  and  entered  final  Judgment 
Defendant  appeals,  and  In  his  brief  dlscnases 
three  propositions:  First  that  the  demurrer 
was  not  only  not  frivolous,  but  well  taken; 
second,  that  plaintiff,  having  Joined  In  the 
demurrer,  waived  any  objections  on  the 
ground  of  trlvolousness;  third,  that  U  tbe 
demurrer  was  not  w^  taken,  he  shonld  haTe 
been  allowed  to  plead  oy&c. 

1.  Our  attention  has  been  called  to  no  case 
In  which  It  has  been  held  that  In  averring  the 
assignment  of  an  account  or  ttie  tmnster  of 
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a  note  or  tdll  from  a  flim  to  the  pialnttfl  It 
to  necessary  to  specUy  Indlrldiial  mem- 
ben  comprising  Boch  firm.  In  pleading  and 
practice  a  copartnership  Is  recognized  as  a 
l^al  entltj  for  many  purposes,  and  In  prac- 
tice the  method  adopted  by  the  plaintiff  In 
this  caae  la  common.  The  role  that  It  la 
neeenaiy  to  set  out  the  full  names  of  the 
partlea  to  the  recwd  baa  no  application.  It 
the  pnrpoae  be  to  apprise  the  defendant  oC 
the  contract  upon  which  the  plaintiff  relies 
as  bBTlng  been  entovd  Into  him,  the  des- 
ignation ta  the  copartnenblp  by  Its  firm 
name  la  <iiilto  aa  wen  calenlated  to  fnmlsh 
him  with  the  information  aa  would  be  the 
setting  oDt  of  the  names  of  tbe  Indlvldnal 
members.  Tba  cases  dted  by  defendant's 
conned  are  cases  In  which  the  plaintiff  has 
failed  to  give  hie  full  name.  In  snch  case, 
If  tlift  defendant  prevails,  Judgment  passes 
agidnst  tlie  plaintiff,  and  conld  be  entered 
against  and  bind  the  IndlTldnal  members  of 
the  firm.  Snch  Is  not  the  case  here.  It  la 
a  qnestlon  of  more  difficulty  to  determine 
whether  It  may  be  said  that  tbe  demurrer 
was  BO  dearly  without  foundation  as  to  Jus- 
tify tbe  Inference  that  It  was  Interpwed 
nM^-ely  for  delay.  We  are  disposed  to  bold 
that  the  circuit  Judge  committed  no  error  In 
bidding  the  demurrer  trlrolons.  The  Identi- 
ty of  tbe  contract  upon  which  the  plaintiff 
sued  we  think  was  so  plain  upon  the  face  of 
the  papers  that  no  other  purpose  could  be 
aerred  by  interposing  a  demurrer  except  that 
of  a  delay.  In  Green's  Practice  (page  203) 
it  la  said:  "If  the  demurrer  appears  to  be 
dearly  without  foundation,  and  Interposed 
merely  for  delay,  the  plaintiff  may,  after 
Jointog  in  demurrer,  move  the  court  at  the 
proper  time,  for  Judgment  on  account  of  the 
frlTolonsneea  of  the  demurrer." 

2.  The  above  reference  to  Green's  Practice 
would  indicate  that  the  praetioe  pursued  of 
making  the  motion  to  tbe  court  after  Joining 
In  demurrer  Is  proper,  and  that  defendant's 
contenttott  that  the  Joinder  In  demurrer  walv* 
ed  any  objection  on  the  ground  of  frtvolons- 
nesB  is  not  tenable.  The  plaintiff  is  bound 
to  Join  In  demurrer  within  the  time  fixed  by 
the  rule,  or  he  Is  liable  to  be  defaulted.  The 
opportunity  for  making  the  motion  to  the 
court  may  not  occur  tmtll  after  the  time  has 
elapsed,  and  It  would  be  a  hardship  If  be 
should  waive  one  right  by  preserving  anoth- 
er. Tbe  Joinder  In  demurrer  comprises  sim- 
ply a  statement  that  the  dedaratlon  fa  suffl- 
dent  In  law.  This  is  certainly  not  an  ad- 
mission that  a  demurrer  which  asserts  that 
the  declaration  is  insuffldent  may  not  be 
frivolous. 

8.  Should  the  defendant,  under  the  drcum- 
Btances  of  this  case,  have  been  allowed  to 
fdead  oval  The  record  does  not  show  that 
the  defendant  asked  permission  to  plead 
over,  or  that  there  was  any  showing  that  he 
had  a  meritorious  defense.  It  Is  not  a  mat- 
ter of  right  for  a  defendant  to  plead  ov^ 
after  a  demurrer  has  ben  ovwruled,  par- 


ticularly when  It  Is  determined  Hut  the  de> 
murrer  is  frivolous.  While  we  do  not  toil- 
mate  that  aa  abuse  of  discretlmi  ml^  not 
be  reviewed,  we  do  not  think  that  there  was 
any  abase  of  dlscretlmi  to  toe  present  case. 
In  tbe  case  of  Tefft  v.  McNoah,  0  Midi.  201, 
the  defendant's  counsel  immediately  asked 
leave  to  plead  over,  whl^  ma  not  done  to 
the  presoit  case.  We  cannot  pcmame  that, 
bad  sncb  a  reQoest  been  made^  it  wonld  bav« 
been  refuaed.  partleiilarly  If  accompanied  by 
a  showing  of  merits.  In  Shinn's  Practice 
(section  687)  It  Is  said:  "li  the  jtleader  does 
not  ask  permission,  tbe  Inference  may  Jnsfly 
be  drawn  that  be  Is  nnaUe  to  prodooe  tbe 
evidence,  and  that  tbe  fact  is  as  sllegnl  to 
tbe  pleading."  See,  also.  Bissdl  t.  Town- 
ship,  124  U.  8.  232,  8  Sup.  Ct  48S,  and  cases 
dted.  Tbe  judgment  wm  be  afflrmed.  wldi 
costs;  The  other  Justices  concurred. 


LIND8AT  V.  BI<MABI>S0N*8  BSTATBL 
(Sopreme  CJonrt  of  Mldiigan.    Jan.  6, 18M.) 
TauBTia— CcnEPBHSAnoii— BxTB^oaDiMABT  Saav- 

lOB. 

Tj.  aod  toe  widow  of  R.  w«*e  tmstees 

under  the  latter's  wilL  Two-thlrda  of  the  es- 
tate, conaiBtiDg  prlDcipally  of  stock,  held  by  a 
third  person  as  Becarity,  was  to  be  paid  to  de- 
cedent b  BOD  at  Bpedned  times.  The  widow 
paid  the  debt  and  the  holder  assigned  the  cer- 
tificates in  blank,  and  delirwed  them  to  lier, 
Id  the  preBence  of  L.  She  and  L.  had  die- 
agreed  as  to  some  matters,  and  he  wrote  the 
compaey  to  Issue  the  new  stock  to  them  as 
truBtees.  She  wrote  the  compsDy  to  issue  It  to 
her,  and  Inclosed  the  old  certificates,  but  it  is- 
sued It  as  requested  by  L.  Held,  that  the  writ- 
ing by  L.  of  such  letter  to  such  compauy,  and 
preventing  the  stock  from  being  issued  to  such 
widow,  was  not  an  extraordinary  service,  ftw 
which  be  was  entitied  to  compensation. 

Brrw  to  circuit  court,  W^ns  coonty; 
Oeorge  Gartaor,  Jndge. 

Settlement  of  the  aoconnto  of  AreUbold  Q. 
Ltoitoay  and  B.  Jennie  H.  lUcbardaon  aa  ck- 
ecutors  and  trustees  of  tbe  estate  of  David 
U.  Rlcbardson,  deceased.  There  was  a  Judg- 
ment of  the  circuit  court  afflrmlng  the  order 
of  tbe  probato  court  disallowtng  a  claim  of 
15,000  made  by  lindsay,  aa  such  trustee,  for 
extraordinary  asrykss,  and  ho  brings  errw. 
Affirmed. 

De  Fwest  Paine,  for  appellant  Dickinson, 
Tburber  &  Stovenstm  and  Bdwto  F.  Condy, 
for  appelleft 

HOOKER,  J.  Lindsay,  the  appellunt,  and 
Mrs.  Richardson  were  executors  and  trustees 
under  the  will  of  D.  M.  Richardson,  de- 
citased.  This  will  bequeathed  one-third  of 
tbe  estate  to  the  widow,  and  the  remain- 
der to  trustees,  to  manage  for  her  son,— ono- 
half  to  be  delivered  at  his  majority;  the  re. 
malnder,  when  he  should  arrive  at  tbe  age 
of  25  years.  The  estate  was  large,  cooslst- 
Ing  principally  of  about  5,000  shares  of  tbe 
Diamond  Mattel  0(Hnpany,  worth  about  91B0 
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a  Bhara.  Thia  Btoek  Mod  la  tbe  ran*  ct. 

O.  B.  Bidd,  wba  ctelmed  to  ludd  It  u  aecnrl- 
ty  for  987,000  or  more,  aad  had  been  tbe  mb- 
Jeot  ot  UtUgKOaa.  Wm.  KlcbasdMii  flnaUr 
adjusted  the  matter,  and  at  &  meeting  at- 
tended by  Mr.  Bnhlp  heneit,  appeUaiit,  aaS 
others,  the  amoimt  <tf  927,000.  vevrtded  1^ 
ker,  was  paid  Mr.  BiUil,  who  signed  the 
blank  assign  mepta  oa  the  back  of  the  cer- 
tlflcatea  and  dcUrfred  them  to  hv,  and  iAb 
toofe  them  away  without  objection  from  ap- 
peUant.  Afipellant  and  Mrs.  Richardson 
had  not  agreed  In  an  things  pertaining  to 
the  management  «tf  the  estate,  and,  while 
there  la  do  ertdmce  of  an  open  rtipture,  atae 
had  at  cme  time  aafced  hln  to  aestgxi,  and  he 
had  taken  the  matter  under  eonaldoatiaa. 
Immediately  after  tbe  stock  transaction 
above  narrated,  Undaay  wrote  the  match 
company,  in/oraaing  them  ef  the  as^gnsaent 
In  blank,  and  requesting  them  to  fill  blanks, 
and  Issue  etodk  to  Mrs.  Elchardson  and  him- 
self, as  tnutees.  The  lett^*  contained  no 
Implication  of  nJannderstaadlng  betweoi 
himself  and  hla  cotmstee,  but  stated  that  he 
wrote  by  way  of  preoaotioo,  lest  certlftcates 
be  lasoed  to  those  not  anttUed  to  them. 
Soon  after,  a  letter  was  received  by  the 
matcb  compccay,  Indoalng  tbe  certificates, 
end  Baking  that  new  ones  be  Isnied  to  Mra.  E. 
Jennie  H.  Blchardaon.  The  certlflcates  ware 
laansd  In  the  names  of  both,  with  which  Mrs. 
Richardson  appeara  to  have  been  satisfied. 
Appellant  anbseqnentty  filed  his  aocomit  In 
tbe  probate  court  tot  compensatloa  as  exec- 
utor. In  wUcih  he  Included  an  Item  of  9&jOOO 
for  ifferentlng  this  stock  from  being  laaued 
to  Mrs.  Blchardscm;  claiming  that  the  wrtt- 
lag  at  tbla  latter,  which  la  all  that  be  baaes 
the  right  to  sndi  aam  upon,  wm  an  ertraor- 
ffinary  serrlce,  wwtb  45,000.  Tbe  probate 
coort  disallowed  the  daim,  holding  that  It 
ma  a  part  of  hia  ordinary  duty,  as  execu- 
toe,  to  aee  that  the  prof^ertT  of  the  estate 
was  properly  tranafereed  to  tbe  exeontors, 
wUeb  dadaioo  was  followed  La  the  circuit 
court. 

Thar*  la  notUng  In  the  case  showing  that 
Mrs.  RlcbardaoD  intended  to  mJsai^roprlate 
tMm  property,  and  the  aroellant  was  careful 
not  to  si^  tlut  he  thous^  she  had  any  such 
dsslga.  U  Mrs.  BicbardaoD  waa  not  entitled 
to  have  this  stock  issued  In  her  own  name 
aa  security  for  her  advance^— a  question  that- 
we  need  not  decide,— it  was  the  duty  of  theso 
executors  to  have  It  Issued  to  themaetves, 
aa  executors.  Had  appellant  asked  it,  tha 
assignment  would  probably  have  been  so 
made  out.  As  it  was.  he  merely  wrote  a 
letter  made  necessary  by  reason  of  tbe  char- 
acter of  the  assignment  The  assignment  be- 
ing in  blank,  some  one  had  to  direct  the 
matcli  company  how  new  certificates  should 
be  issued,  and  one  executor  was  uad^  no 
more  obligation  to  do  so  than  the  other.  We 
think  the  decision  of  the  circuit  court  was 
right,  and  It  will  be  affirmed,  with  costs. 
The  other  Justices  concurred. 


JOBNBOTS  T.  HOVBT  «t  «L 

(Supreme  Oonrt  of  Michigan.    Jan.  S,  189^) 

Uastbe  Aim  SsBVAjTT^IiuDBT  TBOM  MioHimnr 
— MsQUGEiiai— Gtidbhos— CoKTiLiBnToaT  STbo- 

1.  Bi  aa  action  by  an  employe  in  a  sawmDI 
fat  fajarias  from  a  rbw,  it  having  projected 
tllghtlr  above  tbe  table  at  which  he  was  work- 
ing, inbile  It  should  have  fallen  below  when  the 
Hoot  was  removed  frois  the  lever  which  raised 
It,  nes^igeneeof  the  master  in  tuproperly  weight- 
ing it  cannot  be  dwwu  the  testunony  of  tbe 
employe  that  he  guessed  it  was  Improperly 
weighted,  where  It  appeara  that  tbe  weishta 
were  never  changed,  and  that  ordinarily  it  fell 
below  the  sorf  aoe  ox  liie  table. 

2.  Whese  an  empic^  working  at  a  saw  In 
a  mill  la  directed  to  keep  the  saw  and  its  frame 
dear  of  dust  and  dirt  the  master  cannot,  in 
oaee  of  an  injary  to  tbe  emjdoye,  be  held  ne^f- 
gent  tor  the  Improper  working  of  the  frame  ny 
reason  of  the  collection  of  the  dost  and  dirt. 

8.  Where  one  working  at  a  saw  took  hold 
of  m  aiab  in  front  of  It,  and  allowed  hla  hand 
to  be  oairied  over  tt,  anpinatng  Ibat  it  had 
faJlen  below  the  surface  of  the  table,  though  be 
knew  tlut  it  sometimes  failed  to  do  so,  and 
could  have  sees  tt  If  he  had  looked,  he  wfB  be 
hdd  nei^igint. 

Error  to  drcult  court,  Muskegm  conn^; 
Albert  Dickerman,  Judge. 

Action  by  Oscar  M.  Johnson  against  Hora- 
tio N.  Hovey  and  John  B.  McCra<^en  for 
personal  Injurlea  Judgment  for  pHalntllE. 
Defendants  bring  error.  Reversed. 

Bunker  ft  Carpenter,  tot  appeUanta.  Tor- 
aer,  Turner  4c  Turner,  CBrown  &  Uov^ace, 
of  oonnaei,}  tot  appellea. 

JJONO,  J.  Plalntilf  had  his  band  injured 
coming  In  contact  with  what  is  called 
a  "peep  saw"  In  defendants'  mill,  and  brings 
this  action  for  damages,  claiming  tliat  bis 
injuries  resulted  Xrom  the  negUgenoe  of  the 
defendants.  Tbe  defendants  were  operating 
A  steam  sawmill,  and  among  other  machin- 
ery used  therein  was  a  train  of  live  rollers, 
used  in  carrying  slabs,  edgings,  timber,  and 
Tnmhor  £nMn  the  main  saw  to  the  front  of 
the  mllL  About  the  center  of  this  train  of 
rollers  was  a  amoU  circular  saw,  set  later- 
ally across  the  train  of  rollers,  and  used  for 
sawing  in  two  the  planks,  slabs,  timber,  and 
lumber  which  were  of  unusual  length.  When 
tbe  mill  was  in  operation  this  saw  operated 
at  a  high  rate  of  speed.  When  not  In  use 
it  was  hidden  below  the  train  of  rollers. 
There  was  a  planking  between  the  rollers, 
and  when  the  saw  was  needed  for  use 
it  was  raised  by  a  foot  lever  above  the 
level  of  tbe  rollers  tbrougb  the  aperture  in 
the  planking.  This  saw  was  counterbalanced 
by  a  wel^ted  box  fastened  to  the  frame  ot 
tbe  saw  beneath  Ihe  floor  of  the  mill.  The 
saw  frame  was  carried  up  and  down  in 
slides  or  ways.  The  saw  wb.b  brought  up 
for  use  by  placing  the  foot  upon  a  peg  which 
waa  above  the  level  of  the  floor.  On  re- 
moving tbe  foot  from  the  peg,  the  saw  frame 
slid  down  In  the  ways,  carrying  the  saw 
down  tbe  slides  just  below  the  lerd  of  the 
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toDan.  Tin  onlranegatiomi  of  negHsenoe  In 
the  dcdarattoB  which  are  at  all  specdflc  an 
tbat  the  couuterbalanct  ma  too  heaTlly 
wei^ted,  and  that  the  saw  frame  and  -waya 
bad  been  allowed  to  become  warped,  dirty, 
fnmmed,  and  cAosEed;  and  «f  Hum  acta  at 
ae^eenoe  tha  orwwelgbtlng  of  the  cotin- 
lertnlanca  bi  the  act  yrMA  It  la  dalmed 
cavsed  the  acddent  Tbe  plalntUt  en  13m 
trial,  testified  to  tlw  mannw  in  lAicb  12io 
Injury  occurred,  and  clalued  that  while  In 
the  dlaiiiarce  of  lila  dntlea,  and  an  a  dab 
was  being  carried  along  otst  tha  live  roUera, 
die  roandins  aide  of  the  slab  being  down, 
he  reaciaed  hia  band  under  H,  to  torn  it  oTwr. 
to  that  it  would  be  more  readOjr  carried  off 
by  the  rollera,  and  while  attcnptlng  so  to 
turn  It  it  mored  along,  eairying  his  band 
directly  over  tiie  saw,  which  he  anppoaed 
had  been  oartled  ba<&  by  the  coanterbalancat 
but  which  In  fact  projected  &  Utaa  aban 
the  planking,  bo  that  hla  band  aaaw  la  coai> 
tact  wtth  it  and  waa  injured-  The  ease  waa 
tiled  befcve  a  jmy,  who  cetmied  nndlcfc  hi 
favor  of  ^Intifl.  It  la  contended  1^  da- 
fendanta*  connad  (1)  that  there  waa  no  erl^ 
denee  In  the  caae  ahowtng  or  tending  to  abow 
Oat  the  comitertialanee  waa  too  heavy;  (2) 
that  there  waa  no  evldonce  that  the  frame  or 
waja  wcce  wazped;  ^  tbat  there  waa  no 
evldenoe  that  defendants  alUnred  the  frame 
or  ways  to  become  dhrtjr,  gummed,  and 
dogged;  (4)  that  ttacEe  waa  no  erldonce  that 
the  ways  and  machlnoT  were  not  conatructed 
at  aafe,  aonnd.  and  atrons  material;  ^  tbat 
the  ^abitura  own  teatlmoay  abowa  that  be 
waa  gallty  at  contribakny  ne^iim 

L  The  idalntiff  waa  examined  fully  npoa 
the  question  whether  the  counterbalance  waa 
too  heavy.  On  bis  direct  examination  he 
aaid  tbat  he  did  not  know  why  the  saw  did 
aot  go  down,  but  be  believed  or  goeaaed 
the  wdght  waa  too  heavy.  He  waa  aakad 
why  he  gneased  it  waa  too  heavy,  and  aaid, 
"Because,  if  the  w<^bt  waa  not  too  heavy, 
the  aaw  would  have  to  go  down."  Again  be 
aaid:  '1  doat  know  exactly  what  made  the 
aaw  atop  and  atand  above  the  tables  bat  I 
bdieve  the  aUde  waa  too  tight**  AgiOn  be 
aaid:  "I  don't  know  what  prevented  It  tarn 
dnvpl&g  back.  I  don't  know  whether  tt 
waa  too  heavy  w  not"  He  teetlfled  that 
the  aaw  worked  all  right  that  morning  be- 
fore the  accident  The  defendants  called 
the  millwright  and  mechanical  engineer  as 
witnesses,  botb  of  whom  teatifled  positively 
that  the  wtf  ght  waa  not  too  heavy,  and  that 
the  saw  waa  properly  balanced.  They  also 
stated  diat  *1f  the  oonnt«balance  was  too 
heavy  the  saw  would  stay  np  all  the  time, 
and  would  not  go  down."  The  court  was 
asked  to  charge  the  Jury  that  "negUgMioe 
cannot  be  Shown  by  the  atatement  of  one 
who  baa  no*personal  knowledge  of  It;  tikere- 
fore  the  teatlnuMiy  of  the  idalntlff  when  he 
says  that  be  gnesses  the  counterbalance  waa 
too  heavily  weighted  is  of  no  value  as  testl- 
oeny,  and  ahonld  not  be  considered  by  yon." 


The  ooort  waa  ia  mevor  th  rtfkulng  to  give 
this  request  PlalntilFs  opinion,  beliefs,  er 
guesses,  mider  the  circumstances  here  shown, 
cannot  be  regarded  as  evidence  to  establish 
the  fact  sought  to  be  proved,  or  as  tending 
In  any  d^ree  to  establish  It  The  oirfnlon 
Is  not  based  upon  any  knowledge  of  facta  tee- 
tlfled to  by  himself  or  any  one  elae.  It  inu 
shown-  that  the  weights  were  never  changed, 
and  the  saw  always  fell  back,  except  when 
prevented  by  dust  er  some  othw  substance 
vrtildi  clogged  up  the  slides  or  the  place 
through  which  the  saw  worked,  or  by  the 
slipping  off  of  the  belt  It  frequently  ran 
for  days  vrithout  trouble,  going  back  to  place 
whoi  the  foot  was  removed  from  the  peg. 
It  Is  a  self-evMrnt  proposition— a  ptoposition 
vrhlch  no  process  of  reasoning  or  testimony 
oould  make  platner-that  If  the  eoonterbal- 
anee  csnied  the  saw  baA  at  one  time,  and 
there  was  no  change  In  ttie  condition  of 
tUnga,  It  would  carry  tt  tmA  at  all  times. 
The  tssttmony  showed  that  the  slot  through 
which  the  saw  came  ujf  waa  mncb  larger 
than  the-  saw,  and  through  vrhlch  the  dirt 
and  sawdaat  waa  likdy  to  fUl;  that  the 
slides  received  aosse  of  the  dirt  and  dost 
wbea  the  aaw  waa  in  ne,  and  that  duse 
were  some  of  the  canes  which  pnranted  the 
saw  from  falling  back;  but  It  cannot  be 
anld  that  the  oplntam  oaprasicd  by  the  plain- 
tiff that  the  counterbalance  waa  too  heavy 
■waa  any  evidence  of  the  fact  that  it  was  too 
heavy,  or  tbat  it  was  evidence  from  wbldi 
the  jury  had  a  right  to  find  the  d^endants 
guilty  of  netflgnica  In  overvrelgbting  It 
Lemon  v.  Chicago  &  O.  T.  By.  Go.,  08  Mich. 
618,  26  N:  W.  79L 

2.  niae  ia  no  evidence  whatever  that  the 
framea  or  ways  wen  warped,  or  that  Ihey 
were  not  constmcted  of  safc^  sound,  and 
strong  material. 

S.  There  is.  no  evidence  to  sustain  the 
claim  of  the  defendants*  negligence.  It  ap- 
peared that  tbe  plaintiff  .had  woriBcd  at  this 
table  and  operated  this  saw  from  tbe  time 
tbe  mill  started  In  the  siortng  imtn  the  time 
of  tbe  accident  In  October,  1881.  He  bad 
bad  trouble  with  tt  principally  because  of 
Xtn6  numlng  off  of  ttie  b^t  which  be  vrould 
go  below  and  put  on.  At  oOier  times  tt 
would  not  drop  down.  He  spoke  to  tb» 
mlUvrrlgbt  about  It  and  was  told  to  <dean 
the  dirt  oB  the  table,  and  keeqp  It  (dean. 
Plaintiff  dalms  to  have  d<me  tUa  several 
times  a  day.  He  had  oantrol  of  the  saw. 
No  one  ^  oipflsftted  It  If  It  got  dirty,  he 
waa  directed  to  clean  it  and  from  bis  posl- 
tion  ttiere  It  Is  m^parent  that  it  waa  bis  duty 
ta  do  this.  Tbe  case  is  wholly  bsrrea  of  any 
testlmuiy  Showing  that  the  defendants  were 
guilty  of  negligence  in  not  keeping  this  saw 
and  Its  frame  and  Slides  flree  from  dust  uid 
dirt  The  plaintiff  was  directed  to  do  this 
himself,  and  if  be  nef^ected  ttala  duty  he  can- 
not be  heard  to  say  that  It  waa  the  defend- 
ants' duty  to  do  It 

4.  It  la  claimed  that  the  testimony  shows 
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oondntrely  flkat  ttu  j^alntlff  was  galltr  of 
oontnbutory  negUgenee.  His  testimony 
shows  tbat  tbs  saw  did  not  drop  back  at  all 
tliiMS  after  Its  osbl  Tbls  was  of  freqaeot 
oocnrrakce  all  snmmer.  At  times  it  was 
dogged  up  by  bark  and  dnst  fiUllng  tbroogh 
tbe  slot;  and  at  otbtt  times,  he  dalms,  he 
did  not  know  what  was  the  reason  of  It 
In  the  weA  he^on  the  accident  It  did  not 
fall  back  readily,  and  be  was  told  to  clean 
the  table.  This  he  did  at  dlffwent  times. 
He  could  always  see  the  saw  when  it  stood 
up  above  the  table.  On  the  morning  of  the 
araldent  the  saw  had  woriced  well  np  to 
that  time.  Wlthont  looking  to  see  ^etha> 
the  saw  had  gone  down,  he  tocdc  bold  ct  a 
dab,  putting  his  hand  beneath  It  to  torn  it 
over,  and,  the  slab  morlng  ahmg,  his  hand 
was  carried  over  tiie  saw,  and  injured.  It 
is  erldent  that  If  he  had  looked  he  ooold 
hare  seen  the  saw,  tor  he  says  that  after 
he  was  hurt  he  hMked,  and  the  saw  was 
Just  a  little  abore  the  table.  He  was  care- 
less in  thus  putting  his  hand  over  the  saw. 
The  court  shoold  hare  directed  the  verdict 
in  favw  of  the  dtfendants.  In  this  view  of 
the  case,  it  Is  unnecessaiy  to  eoaMer  the 
other  Questions  raised.  Judgment  Is  re- 
versed, and  new  trial  ordered. 

MONTGOMBBT.  J.,  did  not  Sit  The  oth- 
er Justices  emenrred. 


CBOZIBR  T.  VABTBKX.. 
(Sapreme  Oonrt  of  Mlehlgaa.    Jan.  S,  1894.) 

TeOVBB— CONTBBBION  AMD  DbmanD— EtIDVNCB. 

In  an  action  of  trover,  testlmonr  that 
plaintiff  told  defendant  that  he  wanted  the 
property;  that  defendant  stated  tbat  he  had 
torned  it  over  to  a  third  person;  that  plaintiff 
afterwards  showed  defendant  a  letter  from 
snch  person,  denTlne  this;  and  that  plaintiff 
then  told  defendant  he  must  fix  np  the  matter, 
or  he  would  sue  him, — Is  sufficient  evidence  of 
a  conversion  and  demand  to  warrant  submis- 
sion to  a  jury. 

Error  to  drctdt  court.  Muskegon  county; 
Albert  Dlckerman,  Judge. 

Trover  by  Edith  L.  CroEler  against  Henry 
L.  Partrick.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Affirmed. 

Jones  &  COarfe,  fdr  appellant  B.  B.  Gale, 
toe  appellee. 

HOOKBB,  J.  The  plaintiff  brought  trover 
for  certain  sbeep,  which  the  parties  seem  to 
concede  were  at  tme  time  in  the  defendsnf  s 
posseasion.  The  <mly  qoestion  raised  seons 
to  be  tiut  no  demand  for  the  sheep  and  re- 
fosal  had  been  iffored  up(m  the  triaL  The 
proof  up<m  that  subject  is  as  foUows:  "I  hare 
been  acquainted  with  the  plaintiff,  Bdlth  L. 
Orodw,  for  a  year  or  mwe,  and  during  that 
time  have  acted  as  her  agent  in  the  matter 
of  a  deal  she  had  with  Hr.  PartrICk,  the  de- 
todant,  in  rdation  to  some  sheep.  Q.  Did 
you  ever,  ss  her  agent  make  a  written  or 


oral  demand  «i  Sir.  Partrick  for  those  she^? 
A.  An  oral  demand.  Q.  When  was  that?  A. 
Wdl,  it  was  ahmg  In  tiie  summer,  prior  to  the 
time  of  the  commakcement  of  this  suit  In 
Justice  court  Q.  Would  you  say,  thou  tiiat 
it  was  last  snmmer?  A.  I  don't  remembor  the 
month.  Q.  How  Umg  do  you  think  before 
the  suit  was  ocHnmenced?  A.  Oh.  I  bad  two 
oonvovatiOTis  with  him.  BIy  Judgmoit  Is  that 
OOB  was  in  the  spring  and  the  other  In  the 
summer.  Q.  Of  what  year?  A.  I  think  it 
was  last  year.  Q.  What  did  Mr.  Partridt  say 
when  yon  made  a  donand  on  him  toe  those 
sheep?  A.  He  said  that  he  had  settled  with 
her  father.  Q.  Did  he  or  did  he  not  refase  to 
deliver  them  to  yoa  or  to  Mrs.  Oroder? 
A.  He  said  he  had  let  the  old  gentleman,  Mr. 
Lindsay,  have  the  sheep,  and  said  TJndsay 
would  tell  me  so.  T^at  was  the  first  con- 
versation. Q.  Did  you  have  the  outhority 
from  Mrs.  CJroder  to  act  for  her  in  making 
this  demand?  A.  Yes,  sir;  had  the  contract 
—the  agreement**  Tbe  witness  also  testified 
that  at  that  time  he  was  iffactidng  law,  and 
was  acting  as  attorney  for  Mrs.  Croder 
In  this  case  whoi  pending  In  the  Justice 
court.  "Q.  WIU  yon  tdl  what  kind  of  a  de- 
maud  was  made,— what  you  said  at  the  time 
the  demand  was  made?  A.  The  first  time  I 
saw  him  was  down  at  the  depot  in  tills  dty,— 
near  the  depot  I  showed  him  the  agree- 
ment and  told  him  Mrs.  Croder  wanted  her 
sheep,  w  the  equlvalettt  in  money.  He  told 
me  that  he  had  nothing  to  do  with  her;  that 
he  settled  with  her  fhtiier.  I  know  I  told 
htm  I  would  write  to  her  ftither,  w  see  him, 
and  I  would  do  nothing  about  it  until  I  found 
out  Q.  Was  there  any  other  demand  made 
beddea  the  one  that  you  testified  about?  A. 
Tes.  Q.  Wh«  was  that?  A.  X  saw  him  bi 
Montague,- I  don*t  know  wheoi,- befnre  tiie 
commencement  of  the  suit  Q.  What  did  jrou 
say  to  him  at  that  time?  A.  I  told  him  that 
I  bad  a  letter  from  the  M  gentieman,  Ur. 
Lhidsay;  and  I  am  reey  podtire  I  showed 
him  Mr.  Undssy's  letter,  dei^ing  that  he  bad 
ever  received  the  sheep  for  his  dau^ter, 
or  settied  the  same.  Q.  Did  yoa  at  tiiat  time 
again  adc  him  for  the  sheep?  A.  Wdl,  I 
dont  know  that  I  did,  any  fnrtber  than  that 
I  tdd  trim  I  would  have  to  sue  him  U  he 
didn't  fix  up."  Upon  cross-eramlnatlon,  tbe 
witness  testified,  anumg  other  things,  as  fol- 
lows: "Q.  You  say  the  first  conversation  yon 
bad  with  the  defendant  with  regard  to  ttiis 
demand  was  In  Mnskegtm?  A.  Yes,  dr.  Q: 
dan  you  repeat  the  oonvenation  now,  please? 
A.  I  cannot  only  in  sabstanoe.  Q.  Wdl. 
give  ft  to  us  bt  substance  then.  A.  Wdl.  air. 
I  showed  him  that  paper,— the  aipreement— 
and  I  tdd  him  that  Mrs.  Oroder  wanted  ho* 
sheep,  or  the  mon^  f6r  It;  and  I  remnnber 
at  tdUng  him  tbat  I  had  been  wanting  to 
see  him  fear  some  UtQe  tim^  ancl  never  hap- 
pened to  catdi  him.  Se  lodced  It  over,  and 
told  me  that  he  had  let  her  tstha,  Mr.  Joel 
D.  Lindsay,  have  the  sheep;  had  settled  with 
him;  and  I  expressed  surisrise  to  him  thai 
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that  was  tbe  ooodltion  of  affiUn.  I  toU  blm 

I  would  see  or  write  the  old  gentleman,  and 
find  oat,  and  I  wouldn't  make  him  any  trouble 
nntU  I  did  find  oat  That  Is  about  aU  that 
air.  Fartrltik  and  I  aald  at  that  tUne'at  the 
depot  Q.  Can  yoa  how  long  that  was 
Man  the  anlt  was  commenced?  A.  I  can't 
to*  certainty;  no,  air.  My  Idea  of  it  is  that 
the  salt  was  tried  in  the  latter  part  of  July  or 
August,  and  I  should  say  that  this  was  scane 
two  or  three  montha  prior  to  that  time,— 
KHne  time  along  In  the  siarlng."  The  object 
of  pcovtng  a  demand  and  refoaal.  or  ne^eet 
to  dellTCr  uptm  demand.  Is  to  estaUlsb  a  oon> 
nndm.  Daggett  Davis,  68  MldL  8S,  18 
N.  W.  fita  Th^  do  not  constltDte  the  om* 
T«8lon,  but  may  be  erUenca  of  It  It  does 
not  follow  that  they  are  the  only  poeslble  evi- 
dence of  it  Hake  BtuU.  fiO  Mich.  80,  14 
N.  W.  no.  lOae  It  appears  that  the  sheep 
bad  been  turned  ara  to  anothv,  and  that  it 
was  not  In  defendant'a  power  to  deHrer 
theDL  ICoreorer,  lie  had  bean  aaked  for  them 
twice^  and  finally  threataned  with  suit  but 
dU  not  comply  with  the  reqnest  This  was 
rafllcient  evidence  ot  cooTersIon  and  of  de- 
mand to  warrant  the  snb  mission  of  the  case 
to  the  Jury.  Judgment  afllrmed.  Tba  other 
jostles  concurred. 


MBE  et  aL  t.  BBNEDIGT  et  aL 
Wnpreme  Oonrt  of  Hlchlgau.    Dee.  22,  1888.) 
TwKisoT  m  ComiDN  —  Bjli.b  aw  Timbbr  bt  Co- 

TUAXT  —  PASmiOX  —  DstOaiFnOK  OF  ZUHD— 
RiOMO. 

1.  A  coBTcyance  hr  a  tenant  In  common  «i 

hit  nndtvided  interest  In  the  timtwr  srowlng  od 
the  premise*  la  ralid  aa  l>etween  the  parties, 
Init  cannot  be  permitted  to  affect  iDjimoasty 
the  rights  ot  the  other  cotenants;  and  the  gran- 
tee may  resort  to  a  court  of  eqni^  to  compel 
hia  graDtor  to  inatitnte  partition  proceedloga, 
as  to  the  land,  against  bla  cotenanta,  and,  when 
the  partition  Is  made,  the  grantee  is  entitled  to 
the  timber  growing  on  the  parcel  awarded  Us 
grantor.    Grant,  J.,  dlsaenting. 

2.  The  right  of  the  grantee  of  the  timber  to 
compel  aach  a  partition  ia  not  defeated  by  the 
fact  that  all  the  tenants  in  common,  Inclnding 
hia  grantor,  have  united  In  a  conveyance  of  the 
fee  title  to  a  third  person,  where  the  latter  had 
notice  of  the  prior  conveyance  of  the  timber. 
Grant,  J.,  disseiiting. 

3.  Standing  timber  la  an  Interest  In  land 
that  may  be  acquired  by  deed,  and  the  fact  that 
it  moat  be  removed  wItlUa  a  definite  period 
does  not  prevent  the  title  to  the  timt)eT  from 
vesting  In  the  grantee. 

4.  Though  a  deed  fails  to  recite  in  what 
state  the  landa,  described  by  aection,  town,  and 
range,  are  situated,  and  though  the  grantor'a 
acknowledgment  Is  taken  in  a  foreign  state,  yet 
wliere  a  certificate  of  the  official  character  of 
the  notary  is  appended  to  the  acknowledgment 
and  the  deed  la  recorded  in  a  county  within 
the  state  where  the  lands  are  in  fact  located, 
the  land  is  sufficiently  identified. 

6.  A  miscellaneous  record  book,  devoted  by 
the  rccisttf  of  deeds  to  the  record  of  exception- 
al inatmments,  aad  pn^rly  Indexed,  Is  a  prop- 
er record  book,  and  the  record  therein  of  a  deed 
of  standing  timlwr  is  constructive  notice  to 
third  persons. 


Appeal  CHnn  drcidt  court  Manistss  ooofr 

ty;  In  chancery;  J.  Byron  JndUns;  Judga 

Bin  by  Harry  Uee,  John  Twroit  William 
M.  McKUllp*  Lewia  U.  Haines,  and  Mardn 

A.  Hopper  against  lOdwin  B.  Benedict 
GeMge  A.  Hart  Bdward  W.  Sparrow,  Sam 

B.  Williams,  and  Anna  L.  S^mour,  to  com- 
pd  s.  partition  of  certain  lands.  E^om  a 
judgment  fw  d^endants,  complainants  aih 
peaL  Eeversed. 

P.  W.  Nlskern  and  0.  W.  Sessions,  fw  ap- 
pdlantSL   B.  B.  Benedict  fw  appellees. 

MONTGOMERY.  J.  The  bill  is  filed  to 
determine  the  rights  of  the  cfKnplainants  in 
and  to  the.  Umber  growing  upon  certain 
lands  described  in  the  bllL  It  appears  that 
the  lands  wo'e  hdd  by  sev^al  tenants  In 
common.  The  owners  of  twenty-three  twen- 
ty-fourths of  the  land  conveyed  all  their 
rl^t  tltl^  and  Interast  in  the  timber  to 
complainants.  One  Hart  was  the  ownw  of 
the  remaining  (me  twen^-fourth  which  was 
not  conveyed  to  complalnanta.  Snbsequentr 
ly,  those  from  whom  complainants  pundiased 
and  Hart  also  conveyed  to  the  defoidant 
Benedict;  Benedict  being  the  owner  ot  the 
eatin  field,  subject  to  any  il^^ts  that  com- 
plainants haTe  In  the  timber.  In  the  case  oi 
Benedict  t.  Torrent  reported  in  83  BUeh. 
181,  47  N.  W.  128^  this  court  considered  the 
rights  aoqiulred  by  the  respecUve  parties.  It 
was  there  htfd  that  the  conveyance  by  the 
ownera  <tt  the  twenty-three  twraty-foorths 
ot  their  lights  in  the  timber  did  not  confer 
a  light  uptm  Tnrent  to  ask  and  have  a  partl> 
tlon  of  the  timber;  that  a  partition  <tf  the 
timber  distinct  from  the  lands  could  not  be 
had.  It  ma  ssld:  "Tta  only  interest  wbldi 
such  a  purchaser  takes  Is  Qte  interest  In  the 
dmber  upon  such  lands  aa  in  partition  iffo- 
ceedlngs  shall  be  set  off  to  his  grantor.  Such 
partition  must  be  made  of  the  entirety  of  the 
estate,  according  to  the  shares  held  by  eadi. 
When  this  is  done,  the  purchaser  of  the  tim- 
ber would  be  entitled  to  all  the  rl^ts  se- 
cured 1^  bis  otrnveyance.  The  cross  bin  In 
this  case  la  filed  fbr  the  axAe  pmpose  of 
effecting  a  partition  of  the  timber.  It  is 
not  framed  to  obtain  a  partition  of  the  en- 
tire estate."  Hie  present  bUl  Is  teimed  to 
meet  the  objection,  and  alleges,  in  substance^ 
that  the  purchase  of  the  Intmst  Bene- 
dict and  the  several  ownors,  so  as  to  In- 
vest Benedict  with  the  tltie  to  the  whole, 
with  a  view  to  defeating  a'partttlon  of  the 
lands,  by  means  of  which  the  complainants' 
equity  Is  to  be  wwked  out  amounted  to  a 
fraud  upim  die  rli^ts  of  complalaants.  The 
transaction  need  not  necessarily  be  so  char- 
acterised. When  the  title  rested  in  com- 
idalnants*  grantors,  they  having  conveyed 
thehr  interest  In  the  timber  upon  the  landa, 
the  miy  means  of  making  that  conveyance 
effectual  to  carry  Into  effect  the  intent  of  tbe 
parties  was  fCr  sold  owners  of  timber  to  ask 
and  obtain  partition  of  the  lands.  This  they 


Digitized  by 


278 


NOBTHWBSTEBN  BEPOBTBB.  ToL.  &7. 


ted  tbe  rlgli^  and  It  wu  fbelr  HMtj,  to  do, 
and  eqiilty  wonld  require  and  cunpd  metiosk 
«a  tbeir  part  to  that  «nd.  To  deny  tUa 
would  be  to  permit  tbe  grautwa  ci  tbe  tim- 
ber to  perpetrate  a  legal  tend  upon  their 
Tendeea.  Tbey  hare  recelTed  a  consldera 
tlon  for  tbe  timber,  and  bare  granted  all  the 
tlmbw  upon  tbe  landa  to  tfaa  complalnanta. 
This  deaiiy  Incladee  all  interest  which  they 
acquire  on  partition.  See  Onrntlngfaam  t. 
Pattee,  99  Maw.  250;  Lessee  of  White  t. 
Sayze,  2  Oblo,  112;  Stark  t.  Barrett,  16  CaL 
370;  Harlan  t.  Ijangbam,  6B  Pa.  St  238; 
Whltton  T.  WblttMi,  38  N.  H.  133;  Bambart 
Campbell,  60  Mo.  SOO;  Freem.  Ooten.  || 
ao^  207,  180;  and  Oampan  t.  Oodfr^,  18 
Mlcb.  32.  In  tbla  bitter  case  ibe  qoeatlon 
vaa  raised,  but  not  decided,  as  to  whether 
the  pardutso'  of  a  distinct  parcel,  less  than 
the  whole,  from  one  cotenant,  could  sustain 
a  bin  for  partition  against  tbe  cotaiant  The 
query  waa  also  aofflceated  as  to  whether,  If 
any  of  tbe  cotenanta  Mng  a  bill  for  a  pai^ 
tttlon,  there  would  be  any  dlfDcnlty  in  mak- 
ing tbe  purchaser  a  defendant  It  was  said: 
*Tlie  neeealty  of  making  tbe  purchaser  a 
fiar^,  or  erat  of  having  two  suits  or  two 
partitions  In  the  same  suit  Instead  of  one. 
If  the  shares  can  still  be  fairly  set  off  to  the 
eotenants,  might  seem  to  be  a  consideration 
8olng  only  to  the  costs  of  the  proceeding, 
rather  than  an  objection  upon  which  alone 
tbe  deed  could  be  held  Told." 

The  question  In  this  case  Is,  shall  the  gran- 
tor be  permitted  to  retain  the  consideration, 
and  say  to  the  pnrchnaer  that,  as  he  (the  pur- 
cbosei^  cannot  ask  for  partition  of  tbe  tlm< 
ber  distinct  from  a  partition  of  tbe  entire 
estate  In  common,  therefore  the  title  which 
thus  he  assumed  to  convey  shall  prove  In- 
effectual? Are  the  rules  of  equity  so  un- 
yielding as  to  sanction  tbte  monstrous  Injus- 
tice? We  think  not  We  do  not  depart 
from  the  doctrine  that  such  conveyance  Is 
void  aa  against  the  cotenant,  but  It  is  void 
only  In  so  far  as  It  affects  tiie  cotenant's 
rights.  He  may  give  assent  to  tbe  convey- 
ance, and  thereby  make  It  effectual.  It  Is 
v<rid  so  far  as  that  the  cotenaut's  interests 
shall  not  be  Injuriously  affected  by  tbe  con- 
veyance; but  It  Is  not  void  as  against  tbe 
grantor,  and  we  think  It  Is  competent,  under 
the  general  equity  powers  of  tbe  court,  to 
•compel  the  grantor  of  a  special  Interest  to 
take  sueb  steps  as  to  make  his  conveyance 
effectual.  It  Is  within  his  power  to  do  so. 
He  has  received  the  consideration  for  the 
apeclfic  thing,  to  wit,  the  timber,  to  which 
his  conveyance  shall  attach  upon  partition. 
He  is  in  law  and  morals  bound  to  take  such 
steps  oa  shall  give  effect  to  bis  conveyance. 
It  would  be  a  premium  on  fraud  for  a  court 
■of  equity  to  admit  Its  Inability  to  compel  the 
performance  of  this  plain  duty.  The  com- 
plainants having  the  right,  it  follows  that  it 
cannot  be  defeated  by  tbe  fact  that  the  en- 
tire title  Is  now  merged  In  Benedict  It  Is 
true  that  some  of  tbe  casee  speak  of  the 


teuuCer  parraeOag  to  eonrey.  by  metes  ud 
bounds,  an  estate  leas  than  tbe  entire  of 
that  of  tbe  cotenant;  aa  being  void  aa 
against  tbe  cotesiaut  and  this  aupposltlon  of 
abKdnte  invalidity  has  lead  to  tendts  In 
aome  taam  not  altogetbor  Just  But  It 
seenu  to  me  tb»  man  correct  vray  to  stato 
the  remit  of  the  uthorltles  Is  that  mich  a 
conrcvanee  la  good  as  between  tiie  parttea 
to  H;  but  that  it  la  not  to  be  permitted  to  af- 
fect Injuriously  the  rights  of  tbe  cotenanta. 
This  results  in  nothing  more  than  that  on 
partition,  tbe  ootenaat  ahoold  be  entttied  to 
partition  precisely  aa  tboagfa  no  conveyance 
had  been  made  Bat  It  seems  to  me  a 
manlfiTHt  pwroabm  <tf  justtoe  to  aay  that, 
because  tbe  law  tedarea  that  the  cotenant 
may  not  have  bla  rtghta  Injuriously  affected 
by  ancb  a  ooaTeansMe^  he  may  profit  by  the 
fact  that  be  la  a  ootenaut,  and  that  dream- 
BtancB  shall  nabie  him  to  defeat  the  right 
Tested  fn  the  gcuteea  of  his  cotenant  Mr. 
Freemaa,  to  Us  «erilait  work  en  Ooten- 
aat, says:  "ABhoitgb  tiie  deed  does  not 
Impote  the  zlghto  of  tbe  other  cotenanta,  it 
by  no  meana  ftiltows  that  ikey  may  treat  It 
aa  void,  or  entirely  dtei^Brd  It  WhQe  fan- 
iBC  abort  of  lAat  It  pntfassea  to  be^  It  never- 
theless operates  on  tbe  totoest  of  ttie  gran- 
tor by  transferring  it  to  tbe  grantee.  The 
latter  acqulrea  righto  which  tbe  ootenana 
ought  to  be  bonnd  to  reqtect  Tb^  ought 
not  to  be  permitted  to  lgn<an  his  ocnveyance, 
and  treat  him  as  one  having  no  toterest  In 
the  property."  Fnera.  QoHm.  |  SOOi  And  so 
the  courts  to  Ohio,  ^Orglida,  Oallfomla,  Mis- 
souri, PomsylvaiUa,  and  New  Hampshire 
have  held  that  a  grantee  of  a  cotenant  la  a 
necessary  party  to  proceedings  in  partition. 
See  cases  above  dted.  Mr.  Freeman  fur- 
ther sums  up  the  result  of  these  cases  upon 
the  effect  of  a  conveyance,  as  follows:  "We 
are  not  sure  that  the  difference  to  the  de- 
cisions </t  many  odC  tlie  coorte  upon  this  snb- 
Ject  bas  not  been  more  to  form  of  expreaedoa 
than  to  matters  of  sabstance.  It  bowerer, 
there  remain  any  states  whereto  the  coorto 
reaJQy  totend  to  asseart  tiiat  a.  oonv^rance 
by  one  cotenant  of  part  <tf  the  oommon  prop- 
erty Is  void  to  any  other  sense  than .  that 
such  conveyance  will  not  i^poato  to  dimin- 
ish w  impair  the  rights  ot  tbe  nonassoit- 
Ing  cotenanta,  such  courts  ate  falling  toto  the 
minority,  as  the  more  recent  decisions  t«id 
strongly  and  surely  towards  the  recognition 
of  such  conveyance  as  a  valid  transfer  of  all 
the  grantor's  toterest  In  tbe  property  therein 
described,  entitling  the  grantor  to  certain 
rights  that  the  cotenanta  of  tbe  grantor  can- 
not wantonly  dlaregard."  Freem.  Coten.  | 
204.  This  conclusion  Is  not  only  sustained 
by  the  cases  hereinbefore  referred  to,  but 
by  the  fm-ther  cases  of  Orook  v.  Vandevoort 
13  Neb.  505,  14  N.  W.  470;  Cameron  v. 
Thurmond,  56  Tei.  22;  Mnrkoe  v.  Wakeman, 
107  m.  2C3;  Crocker  v.  Tiffany,  9  E.  I.  J505; 
and  Worthlngton  v.  Stounton,  16  W.  Va.  208. 
The  precise  question  tovc^ved  to  tliBi  pro* 
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ceeding  hu  pwhaps  never  beea  dlrecUr 
psased  upon  In  the  nme  form  at  proceeding, 
bat  tbe  ivtndple  which  we  apply  has  been 
fuUj  aaeerted  In  at  least  two  cases.   In  the 
case  of  McKee  r.  Barley,  11  Grat  340,  John 
T.  McKee  and  Andrew  Bratton  owned  a 
tract  of  land,  including  a  small  triangular 
piece,  which  John  T.  McKee  conveyed  by 
metes  and  bounds  to  the  d^mdant.  Barley. 
Subsequently  Jc4in  T.  McKee  and  Andrew 
Bratton  conveyed  to  Samuel  W.  McKee  the 
mtire  tract,  including  that  previously  con- 
veyed to  Baii^.  by  J<^  T.  McEe&  The 
court  say:  "If,  upon  a  partltlfm,  that  part 
of  tbe  land  described  in  this  deed,  or  affects 
ed  by  the  water  privileges,  had  heea  assign- 
ed to  John  T.  McKee,  be  would  have  been 
in  a  condition  to  have  executed  his  contract, 
if  he  would  not.  In  that  event,  have  been 
estopped  by  his  deed  from  disturbing  his 
vendee;  and  his  son,  claiming  under  his  sub- 
seqneot  conveyance  with  fuU  notice^  can  oc- 
cupy no  higher  ground.   A  court  of  equity, 
in  making  a  partition,  wotdd  bav«  respect- 
ed the  rights  acquired  by  a  fair  purchaBer, 
provided  no  Injury  was  done  thereby  to  the 
ooipaicw&.  *  *  *  As  the  ctwv^ance  of 
both  Joint  owners  to  the  appellant,  Samuel, 
has  invested  htm  with  the  legal  title  to  the 
entire  tract,  he  Is  now  in  a  condition  to  per- 
fect the  title  of  the  appellee,  according  to 
the  terms  of  the  contract,  as  evidraoed  by 
tbe  deed  from  John  T.  McKee.    This  is  all 
the  decree  reqtUres  him  to  do^  and  I  think  it 
should  be  affirmed."  Tbe  same  doctrine  is 
affirmed  In  Groclcer  v.  Tlftany,  9      I.  612, 
where  it  la  said:  "If  one  of  two  tenanta  In 
common  should  convey  his  int^*est  In  a  dis- 
tinct part  of  the  estate  to  a  third  person,  and 
should  afterwards  convey  his  interest  In  the 
remainder  to  his  oot^iant,  Iwth  conveyances 
would  be  valid,  tar  the  cotenant  could  not 
affirm  his  own  title  under  the  second  convey- 
ance  witbont    Impliedly    recognlBlng  the 
right  of  tbe  grantor  thns  to  convey  the  eetate 
br  dtodnct  parcels."    Seev  also,  Great  Falls 
Co.  V-  Worster,  IS  N.  H.  415.    We  think  that 
the  conclnslons  which  we  have  heretofore 
stated  are  clearly  within  tbe  i^inclples  to  be 
deduced  from  the  prevailing  authoritleB.  I 
concur  with  tbe  Chief  Justice  npcm  the 
other  points  discussed  by  him.    A  decree 
should  be  entered  directing  that  the  lands 
be  partitioned.   The  partition  wUl  not  be  of 
tbe  timber,  as  distinct  from  the  lands,  but  of 
tbe  lands  and  timber  as  a  whole.  Twenty- 
three  twenty-fourths  should  be  assigned  to 
one  parcel,  and  one  twenty-fourth  to  an- 
other,  and,  upon  such  partition  being  made, 
the  complainants  will  be  declared  to  be  the 
ownon  of  tbe  timber  upon  the  larger  parcel, 
and  ^titled  to  cut  and  remove  it  from  tbe 
lands  within  the  time  provided  in  their 
deeds    of    purchase.    Tbe  com^ainants 
should  recover  costs  of  both  courts. 

McGRATH  and  LONO,  JJ*  ooncurred 
with     ONTGOMBBT.  J. 


HOOKER,  a  J.  The  complainants,  witii 
the  exception  of  Harry  Mee,  claim  the  own- 
wshtp  of  the  undivided  twenty-three  twenty- 
fourths  of  timber  upon  the  Land  In  contro- 
versy. The  testimony  shows  that  complain- 
ant Mee  was  made  a  party  without  his  con- 
sent Defendant  Edwin  B.  Benedict  claims 
the  premises  In  fee  simple.  Defendant 
Sara  B.  Williams  is  BfflEiedict's  slstw.  and 
holds  a  mortgage  upon  tbe  land,  given  by 
him.  Defendants  Hart,  Sparrow,  and  Sey- 
mour have  no  present  Interest  In  the  prop- 
erty. On  April  2&th  tbe  title  to  said  land 
stood  as  follows:  Hart,  one  twenty-fourth; 
Pease,  twelve  twenty-fourths;  Mee  and  Sey- 
mour, eleven  tw«ity-fourths.  Upon  that 
day,  Peaae  conveyed  by  Instrumwt  In  writ- 
ing, to  Mee  and  Seymour,  all  of  his  interest 
In  the  timber  upon  the  land.  On  May  4, 
1887,  Mee  and  Seymour  conveyed  all  of  their 
interest  In  said  timber  to  complainants  Tor- 
rent, McKlIlip,  Haines,  and  Hopper,  copart- 
ners, doing  business  under  tbe  name  of  Tor^ 
rent  Haines  Jk  Co.  They  claimed  that  this 
conveyance  vested  the  titie  to  twenty-three 
twenty-fourths  of  the  timber  in  them.  The 
defraidants  claim  that  at  most  it  conveyed 
eleven  twoity-fourtba.  On  March  1,  18S8, 
Pease  deeded  his  remaining  interest  in  the 
premises  to  complainant  Mee  In  trust  for 
Hart,  and  on  Morcta  22d  Mee  deeded  all  of 
his  intoest  to  Hart  On  the  same  day,  Sey- 
mour deeded  her  Interest  to  Hart  No  resOT^ 
vation  of  timber  was  made  in  any  ot  these 
deeds.  April  17.  1888,  Hart  deeded  the  land 
to  Sparrow,  and  June  11,  1888,  Sparrow 
deeded  the  same  to  Benedict,  who  held  some 
tax  titles  upon  the  [M-emlses,  which  are  ad- 
mitted to  have  been  invalid.  By  the  con- 
veyance from  Pease  to  Mee  and  Seymour,  the 
lattw  acquired  titie  to  twelve  twenty-fourths 
of  the  timber  if  the  conveyance  was  valid, 
which,  together  with  the  interest  they  had 
as  owners  of  ^ven  twenty-fourths  of  the 
fM,  gave  them  the  titie  to  twenty-three 
twenty-fourths  of  the  timber.  The  following 
is  a  copy  of  the  record  of  that  Instrument: 
"Copy  from  Miscellaneous  Records  of  Manis- 
tee County,  Liber  3,  page  ITS,  made  May  4, 
1887,  at  o'clock  A.  M.:  'Know  aU  men 
by  these  presraits,  that  I,  tFrank  B.  Pease,  of 
the  city  of  Chicago,  in  the  county  of  Cook 
and  state  of  Illinois,  of  the  first  part  for 
and  In  consideration  of  the  sum  of  five  hun- 
dred ($500)  dollars,  lawtol  money  of  the 
United  States,  to  me  in  hand  paid  at  or  be- 
fore the  ensealing  and  d^very  of  these  pres- 
ents by  Harry  Mee  of  Manistee,  Michigan, 
party  of  the  second  part  the  receipt  wh^eof 
is  hereby  acknowledged,  have  granted,  bar- 
gained, sold,  and  d^ivered  unto  tbe  said 
party  of  the  second  part  all  tbe  goods,  chat- 
ty, and  property,  to  wit  all  his  Interest  In 
and  to  tbe  timber  on  the  premises  described 
as  follows,  to  wit:  The  S.  W.  qr.  of  the  8. 
B.  qr.  of  800.  30,  township  21  N.,  R.  14 
west;  alMk  the  W.  fractional  half  ctf  the  B 
W.  qr.  and  the  fi.  W.  qr.  of  tbe  M.  W.  «r- 
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sec.  21,  township  21  N.,  R.  14  west;  and  the 
W.  qr.,  sec.  30,  and  the  N.  W.  fr.  qr.  ot  the 
N.  qr.,  and  the  east  half  of  N.  W.  qjc., 
and  the  east  half  of  S.  W.  qr.,  and  the  N. 
E.  qr.,  of  sec.  31;  and  the  west  half  of  the  N. 
W.  qr.  of  sec.  32,  township  21  N.,  R.  14  W.; 
and  the  south  half  of  the  N.  E,  qr.,  and  the 
N.  E.  qr.  of  the  N.  B.  qr.,  and  the  N.  D.  qr. 
of  the  S.  W.  qr.,  of  sec.  36,  township  21  N., 
R.  IS  W.;  and  lot  4,  sec.  one,  (1)  and  lot 
one,  (1,)  sec.  2,  township  20  north,  range  15 
west,— and  all  the  above-deacrlbed  land  west 
of  the  principal  meridian,  and  contains,  In  i 
all.  1,034  38-100  acres,  more  or  less;  with 
license  for  the  term  of  ten  years  to  the  s^d 
parties  of  the  second  part,  his  heirs  and  as- 
signs, to  enter  npon  the  said  lands  to  cut 
and  remore  the  said  timber,  and  all  such 
timber  not  so  cut  and  removed  during  the 
said  term  shall  belong  to  said  party  of  the 
first  part  It  Is  also  agreed  that  the  said 
party  of  the  second  part  shall  pay  all  taxes 
on  the  land  abore  described  during  the  term 
above  mentioned,  or  so  much  thereof  as  may 
be  used  in  cutting  and  removing  said  tim- 
ber. To  have  and  to  hold  the  said  goods, 
chattels,  and  property  unto  the  said  party  of 
the  second  part,  his  heirs,  executors,  admin- 
istrators, and  assigns,  and  for  his  own  prop- 
er use  and  behoof,  torever.  And  the  said 
party  of  the  first  part  does  vouch  himself  to 
he  true  and  lawful  owner  of  the  said  goods, 
chattels,  and  property,  and  have  In  himself 
full  power,  good  right,  and  lawful  authority 
to  dispose  of  the  said  goods,  chattels  and 
property  in  the  manner  as  aforesaid;  and  I 
do,  for  myself,  my  heirs,  executors,  and  ad- 
ministrators, covenant  and  agree  to  and  with 
the  said  party  of  the  second  part,  to  war- 
rant and  defend  the  said  goods,  ehattds, 
and  property  to  the  said  party  of  the  second 
part,  his  executors,  admlnlstratwfl,  and  as- 
signs, against  the  lawful  claims  and  de> 
mands  of  all  and  every  person  or  persons 
whomsoever.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal  the  29th  of 
April,  one  thousand  eight  hundred  and 
eighty-seven.  Prank  B.  Pease.*  Here  follow 
In  usual  form,  the  acknowledgment,  Chicago, 
HI.,  AprU  20, 1887;  certificate  of  office  of  no- 
tary, Chicago,  ni.,  AprU  80,  1887." 

This  instrument  Is  aaalted  upon  sereral 
grounds,  TiE.:  a)  That  the  txxA  called  "Us- 
cellaneons  Records"  Is  not  a  book  of  deeds 
or  mwtgages,  and  the  record  In  that  boAk 
was  notice  to  no  ona;  (2)  the  tnstniment 
docs  not  show  in  what  etate  the  lands  de- 
scribed are  sltoatod;  ^  the  instnnnait  waa 
a  mere  license  to  take  off  goods  and  diat- 
tela  within  10  years  from  Its  date.  Stand- 
ing timber  is  an  Interest  In  lands  that  may 
be  aoqttlred  by  deed,  (see  Johnson  t.  Moon, 
28  HIch.  8;  Wait  y.  Baldwin,  60  MlOb.  622, 
27  N.  W.  697;  Wllllains  t.  Flood,  63  Mich. 
487,  SO  N.  W.  03;  Monroe  t.  Bowen,  26 
Mich.  6280  snd  the  fact  that  It  must  be  re- 
moved within  a  d^nlte  period  does  not 
prevent  the  title  to  the  timber  vesting  In  the 


grantee,  (see  cases  above  dted.)  The  land 
was  described  by  the  section,  township,  and 
range.    Pease,  the  maker  of  the  Instmment, 
had  title  of  record  to  these  lands.  Although 
the  acknowledgment  was  taken  In  Chicago, 
the  certificate  of  the  offldal  character  of  the 
notary  was  appended  and  the  paper  placed 
on  record  In  Manistee  coun^,  where  the 
lands  are  situated.   This  we  think  sufficient 
evidence  to  Identic  the  lands  sought  to  be 
described.   Bussell  v.  Sweezey.  22  Mich.  235; 
Smith  r.  Brown,  34  Mich.  455;   Slater  t. 
I  Breese,  36  Mich.  77.   The  failure  of  Pease 
to  affix  a  seal  to  the  vrriting  did  not  render 
it  invalid,  tar,  If  the  seal  should  have  been 
afilzed,  the  statute  (How.  Ann.  St  i  7773) 
provides  that  Its  absence  shall  not  Invalidate 
the  Instrument   Fowler  v.  ^land,  48  Mtch. 
181,  12  N.  W.  26;  Lockwood  r.  Bassett  4» 
Mich.  549,  14  N.  W.  482;  McKInney  t.  MU- 
ler,  19  Mich.  IBl.  The  Instrument  was  dtily 
acknowledged,  thereby  becoming  entitled  to 
record.   How.  Ann.  St  H  5673.  6709,  5712. 
Hie  record  shows  that  this  Instrument  was 
recorded  in  a  book  devoted  to  the  exception- 
al Instruments  offered  for  record,  such  as 
bills  of  sales  of  timber,  land  contracts,  deeds 
of  cemetery  lots,  leases  of  bnUdlngSt  and 
various  other  kinds  of  papers.  There  is 
nothing  to  show  that  this  record  was  not 
properly  indexed,  and  the  register  mti^t 
properly  provide  a  book  for  miscellaneous 
documents.   Such  Is  bdleved  to  be  the  uni- 
form practice  throughout  the  state,  and  we 
think  It  a  lawful  and  commoidable  one. 
The  record  of  this  writing  was  oonstmctlTe 
notice  of  the  rights  of  Mee  and  Seymour  un- 
der it,  to  the  world.  How.  Ann.  St  |  6712. 
There  Is  no  molt  in  the  point  that  the  orlg^ 
inal  writing  was  necessary  to  prove  the  sale 
of  this  timber.  The  recwd  could  be  naed 
tar  the  purirase,  and  wu  prima  facie  evh 
daice  of  the  execution  of  the  Instnunent. 
Id.  II  5680,  6686;  Bassett  t.  Hathaway, 
Mich.  81.  Tills  covers  all  of  the  questions 
that  arise  upon  the  Introduction  of  the  In- 
strument (rimllar  in  characto)  by  lAlob 
Mee  and  Segnuonr  attempted  to  conv^  th^r 
Interest  in  the  timber  to  Torrent;  Halnee  ft 
Oo. 

It  remains  to  discnss  the  effect  of  tliese 
writings  and  tbe  rl^ts  of  the  semal  par- 
ties nndw  theoL  At  the  time  that  they  were 
made,  Hart  waa  a  tokant  in  common  of 
the  lands,  and  It  Is  asserted  that  they  weto 
ndd  as  to  bim.  It  Is  a  doctrine  of  long 
standing  tliat  one  tenant  In  common  cannot 
conv«r  a  distinct  parcel  of  the  common  tract 
so  as  to  bind  his  cotenant  Smith  T.  Ben- 
son, 9  Yt  141;  Doncan  v.  BslTestor,  24  He. 
482;  Great  Falls  Oo.  r.  Wnsto*,  16  N.  O. 
412,  449;  Bartlet  t.  Harlow.  12  Mass.  848; 
Feabody  t.  Mittot,  24  Pick.  820;  J<Anson 
Stevens,  7  Oosb.  431;  Ml^^  t.  Hasen,  4' 
Conn.  Gkiswold  t.  Johnson,  6  Conn. 

S6S;  Ore  Oo.  T.  MlUer,  41  Conn.  112;  Coga- 
wen  T.  Reed.  8  FalrfL  198;  Scott  t.  State.  1 
I  Sneed,  620;  Maricoe      Wakeman,  107  U. 
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263;  Worthloffton  t.  Stanntoiir  Ifi  W.  Ya. 
208;  Sbc^phardMHi  v.  Bowland.  28  Wis.  liOS; 
Jewett  T.  Stockton,  8  Terg .  482.  Oaaem  mlSht 
be  mnltipUed  upon  this  point,  but  these  will 
suffice.   Some  hold  the  deed  absolutely  rold, 
bat  the  greater  number  treat  It  as  Talld  be- 
tween the  parttea,  and  that.  If  a  partttlfm 
should  be  made  by  whldi  the  paroel  oon* 
▼eyed  should  be  allotted  to  the  grantiv, 
It  would  inure  to  the  beneflt  o£  the  grantee 
by  estoppeL   Smne  courts  have  ercdved  the 
doctrine  that  the  oonTejanoe  Is  binding  to 
some  extent  cvon  the  cotesiant;  holding  that 
It  Is  binding  so  far  as  it  does  not  injure, 
and  that  Uie  ooorta  may  glre  rdlef  to  the 
grantee,  taking  care  not  to  derive  the  oo- 
tenant  of  any  rights.  Ottiera  hare  gone  to 
the  extent  of  holding  that  such  conreyanee 
Is  Talid  as  against  the  cotenant,  and,  as  in 
Prentiss'  Gase^  7  Ohio,  pt  2,  p.  180.  that  he 
can  be  oompdled  to  partlUcm  with  each  of 
sereral  grantees  of  different  parcels  of  the 
tract  It  may  be  mentioned  tiiat  the  case 
of  White     Sayre,  2  Ohio,  112,  upon  which 
this  dedslim  Is  based,  was  by  a  divided 
court   In  Missouri  the  court  has  gone  so 
far  as  to  hold  that  the  deed  is  valid  against 
the  eotenaut,  and  that  the  grantee  may  have 
rellet  because  the  statute  autiiorlslng  a  sale 
fomlBhes  a  means  of  giving  adequate  relief 
to  the  cotenant  is  all  oases^  lbs  various 
lAiasea  of  this  question  may  be  seen  by 
OKisuItbig  the  following  cases:  Staife  v.  Bar- 
rett, 15  CaL  870;  Gates      Salmon,  S6  OaL 
688;  Sutter  v.  San  Fcandsco,  36  OaL  115; 
Crook  V.  Vandevoort,  18  Neb.  605,  14  N.  W. 
470;   Oamoron  v.  nrarmond,  56  Tex.  22; 
Ambid       OauUe,  4D  Tex.  633;  Boggess  v. 
Meredltb,  16  W.  Ya.  27.  Some  of  my  breth- 
roa  thlnlt  lliat  a  court  of  ecinlty  may  prop* 
erly  grant  rdlef  to  the  grantee  In  all  such 
cases  by  requiring  the  tenants  In  common  to 
paititkm  the  land,  but  I  cannot  assent  to 
that  doctrine,  lik  the  case  of  the  conveyance 
of  a  atni^  pared*  no  hardship  might  result 
trma  soeb  a  coarse;  bat  If  several  parcels 
should  be  carved  out  and  sold  to  different 
pundiasera,  as,  in  om  case,  where  one  tenant 
in  common  platted  and  sold  village  lots  from 
a  part  of  the  tract,  w  •whae  different  In- 
terests, such  as  mlnoals,  atone,  aand,  (day, 
and  the  lUce,  are  granted.  It  would  be  mwe 
dlfflcult  to  iHreserve  the  ili^ts  €t  the  co- 
tenant.   I  think  the  great  w^gbt  of  aathor- 
Ity  la  against  it  But  whUe  the  ouiv^yanoe 
of  a  p(vtlon  by  one  tenant  In  oonmion  may 
be  disregarded  by  his  cotenant.  If  each  oo< 
tenant,  or  any  other  person,  shall,  with 
notice  of  the  grantee's  Interest,  choose  to 
unite  the  different  titles  by  puivhasing  the 
remaining  Interest  of  the  grantor,  he  may 
be  held  to  -Uiereby  assent  to  such  oonv^anoe 
by  recognizing  the  right  of  the  grantw  to 
deed  In  parcels,  and  he  will  take  the  title 
of  the  grantor  subject  to  the  rights  of  the 
prior  grantee,  which  equity  may  compel  him 
to  recognize  and  satisfy.  While  a  tenant  in 
common  may  Insist  upon  bis  own,  he  will 


not  be  permitted,  in  su^  a  case,  to  collude 
with  his  cotenant,  <n-  iwoflt  1^  his  fraud. 
Ore  Oo.  V.  HOler,  41  Oonn.  112;  Goodwin 
V.  Ken^,  Ooim.  563;  Adams  r.  Man- 
ning, 61  Conn.  5;  Crocker  v.  TlflCany,  9 
B.  L  612;  Ghreat  EUls  Oo.  t.  Worster,  15 
N.  H.  413.  Bait  saw  fit  to  unite  In  him- 
self the  tities  of  an  his  eotemints.  He  could 
only  buy  what  ther  had  left  to  sell,  and,  as 
he  took  these  Interests  with  the  notice  of 
the  sale  ot  tiie  tlmbnv  he  cannot  juatiy 
claim  such  timber.  By  his  act  he  has  put 
It  out  of  the  power  of  tiie  complabumte* 
grantors  to  d^ver  this  timber,  but  he  can- 
not be  said  to  have  acquired  the  title  to 
It.  He  has  chosoi  to  reccq;nlae  the  sale 
to  the  ounplalnantt  by  pnrchaidng  flie  re- 
maining Interest  His  grantees  are  In  no 
better  position.  There  are  many  allegations 
in  the  bill  whldi  are  unnecessary  In  the 
view  that  I  take  of  the  case,  but  sufBclent 
vpeani  to  Justus  a  decree  tiiat  complainants 
recover  Qie  timber  upcm  twen^-three  twenty- 
fourths  of  the  land,  ai^  that  partition  of  the 
Kvemlsea  be  mad^  to  determine  the  same. 
Oomplalnante  lorrmt,  SMam  &  Oo.  should 
recover  tiieir  costs  against  deteodants  Bene- 
dict and  Williams.  As  to  other  defendants, 
the  decree  of  the  drcnlt  court  dismissing 
the  bin  will  be  affirmed. 

OBAMT,  J.  I  cannot  concur  in  the  opin- 
ions of  my  brethren  In  this  case.  In  my 
Judgment,  the  logical  conclnalon  of  the  for- 
mer dedaton  is  that  complainants  are  with- 
out remedy  as  against  theae  defradnnts. 
The  bill  was  not  then  framed  to  test  the 
question  now  Involved,  and  we  therefore  re- 
trained flrom  expresshig  any  t^tadon  upon  it 
Tte  like  course  was  porsued  in  Adam  v. 
Iron  Oo.,  7  Oush.  861.  In  that  case  one 
Lane,  the  owner  of  tbe  fee  simjOe  of  three 
undivided  fonrtiis  of  tiie  lot  In  question,  In 
December,  1790,  sold  and  conveyed  the  same 
to  three  grantees,  reserving  to  himself  all  the 
Iron  and  Other  wes  In  and  upon  the  land, 
wltii  tiie  tl^t  way  to  pass  and  repass, 
and  to  dig  fOT  and  cart  away  the  same  from 
tiie  land.  He  occupied  the  premises  and 
took  ore  therefrom  till  the  year  1800.  Re 
then  sold  his  reserved  and  excepted  rights 
to  one  Forbes,  who  used  the  ore  bed  d tiring 
his  llf&tlm&  The  complainants  were  the 
heirs  of  Forbea.  The  grantees  in  the  deed 
ft<MD  Lane^  of  December.  21«  1890,  conveyed 
to  the  defendant  company,  which  took  pos- 
sesftion  of  the  land,  and  dug  and  carried  away 
the  ore,  driving  the  complainants  therefrom. 
The  MU  prayed  for  an  socomtting.  Injuno- 
tion,  and  general  relief.  A  demurrer  to  the 
bin  was  Intwposed,  which  was  sustained.  It 
was  urged  tqma  tiie  argument  that  the  hta 
thowed  a  tenancy  in  common  <a  the  mine, 
and  therefore  the  court  had  Jurisdiction. 
The  court  hdd  tiiat  no  such  case  was  set  out 
In  the  bill,  and  declined  to  teke  Jnitsdlctiwi 
on  that  ground.  The  bill  waa  afterwards 
amended,  averring  the  complalnOkte  were 
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tenants  In  eonunon  of  three  quarter  parts  of 
tbe  ore  and  orebeds,  and  the  defendants 
were  tenants  In  common  of  one  quarter  part 
Ttie  learned  Ohlef  Jnatloe  Shaw  delivered  the 
opinion  of  the  oonrt  It  waa  there  said:  **It 
Is  entirely  settled,  aa  a  role  of  law  In  rda- 
tlon  to  land,  that  the  converuKe  ct  anj  s^ 
arate  estate  by  a  tenant  In  comnum,  br 
metes  and  bounds,  Is  void  as  against  the  co- 
tenants,  and  Is  aTaUaUe  only  by  way  (rf 
estQpp^  against  the  grantor  and  his  helra. 
*  *  *  I  have  a  moiety.  My  eotenant  has 
a  moiety.  He  may  convey  a  quarter  of  the 
whole  estate  to  one,  an  elghUi'  to  another,  a 
atxteenth  to  another,  and  so  on  hideflnltdy, 
letting  In  othw  cotenanta  yfUh  moi  hut,  all 
being  seised  of  aUqnot  parts  In  the  same  es> 
tale,  and  of  Uke  Und  and  quality,  my  rl^t 
to  partition  Is  not  disturbed  by  the  number 
of  cotenanta;  but.  If  he  could  oonv^  his  all- 
qpwt  part  in  oedfled  parcels  of  the  estates 
ha  ml(ht  flim^niiih  the  value  of  my  right.  If 
not  render  it  worthless."  The  opinion  then 
states  the  ndscMef  and  inconvenience  arising 
from  the  aet  of  one  eotenant  in  attempting 
to  Gtmveir  Us  undivided  part  In  a  parttcular 
pared.  Instead  of  an  aliquot  part  in  the 
whole  common  estate;  and  states  that  fw 
the  aame  reasons  an  attempt  to  "pared  oat 
rights.  In  their  nature  IndlvlslUe,  in  d^nltc 
IKHTtlons  of  the  Inholtance,  as  the  mines  to 
eoi^  and  the  gcsiwal  estate  to  another," 
Is  void  against  cotenanta.  The  conclusion 
reached  was  that  the  resovatlon  in  Qu  deed 
from  Lane  was  void,  and  a  subsequent  deed 
to  Forbes  was  also  void,  and  that  no  Intov 
est  In  the  estate  or  orebeds  passed  by  It 
Vat  the  like  reason  a  conveyance  a  co* 
tenant  of  his  Interest  in  the  timber,  ore  min- 
erals, day  beds,  snd  the  like,  would  be  vcdd. 
To  the  same  dtect  la  Frankllnite  Oo.  ▼.  Ocm- 
dlt  IB  N.  J.  Bq.  8M,  whioh  wss  dted  hi  the 
former  case,  and  whCTe  It  was  held  that  a 
grantee  of  the  right  to  dig  ores,  from  one 
tenant  In  oonunon,  cannot  call  tor  a  partl- 
tton  ot  the  premliws.  Those  are  the  only 
eases  I  have  been  able  to  find,  and  we  are 
dted  to  no  othors,  whldi  Invdve  the  ssle  by 
one  tenant  In  common  of  an  Interest  tn  the 
eranmon  estate^  irtilcb  In  its  natnre  Is  Indi- 
visible. 

The  cases  of  White  Sayre,  2  Oblo^  112; 
Stsrk  V.  Barrett  16  Oal.  870;  Harhu  v. 
T.a,.gii.»  09  Fa.  St  288;  Whlttoa  v.  Whit* 
ton,  38  N.  H.  133;  ■  and  Bamhart  v.  Qunp- 
bell,  SO  Mo.  eee,— are  dted  as  analogoos 
principle  to  the  present  case,  and  therefore 
sostalning  the  claim  of  the  complainants. 
Ncne  of  these  cases  Involve  the  conveyance 
1^  a  tenant  in  common  of  any  Interest  In 
the  tbnber,  ot  ores,  or  ndnerala,  or  other  In* 
tecests  In  Oie  Isnd.  They  Ifivolve  only  the 
effect  o<  a  conv^raneo  of  sn  undivided  Int^ 
est  of  a  part  of  the  common  estate,  or  a  con- 
veyance in  severalty,  by  metes  and  bounds, 
eC  a  part  thereof.  AO.  these  authorities  hold 
that  such  conveyances  do  not  affect  the 
rights  oC  the  oQtsrcotaoanta.  None  of  them, 


txoegt  White  v.  Sayre,  bold  ttaat  the  grantees 
of  such  parties  can  maintain  partition  against 
tiulr  grantor's  cotenanta  The  eztmt  the 
holdlnff  Is  that  when  partition  Is  had  of  the 
entirety,  and  a  spedfle  part  Is  partltKmed  to 
their  grantors,  they  are  then  estopped  by 
thdr  deeda  from  denying  fbe  ri^ts  of  tbdr 
grantees.  Tba  purchaser  of  a  qwdflc  par- 
ed may  get  nothing,  for  none  of  the  land  con- 
veyed to  him  may  be  set  apart  to  his  gran- 
tor. In  such  case  he  is  without  remedy  un- 
less it  be  an  action  at  law  to  recover  the 
porchase  prices  tar  failure  of  consideration 
under  the  covenants  In  his  deed.  With  these 
deddons  I  find  no  fault  They  may  safely 
be  granted  to  rest  upon  soond  prindple,  and 
irtlU  ^Quij  do  not  in  my  Judgment  affect  the 
question  now  under  conddttatlon.  where  an 
aUqnot  part  of  the  commcm  estate  la  not  cmn- 
v^ed.  The  same  will.  In  my  judgment  be 
found  true  of  Uie  other  cases  dted  my 
teethren. 

It  Is  also  bdd,  iritb  good  reason,  that 
lAtert  the  cot«iants  bave  assmted,  1^  deed 
or  In  some  othv  propa  manner,  to  the  act 
of  the  eotenant  they  thoetqr  ratl^  the  act 
but  mere  absence  of  objection  Is  not  aoffl- 
dent  Ore  Ca  v.  Miller,  41  Oimn.  1S2; 
Goodwin  V.  Keney,  40  Conn.  563.  In  the 
former  case,  decided  In  1874,  the  oonrt  sa^: 
"In  New  Hampshire,  a^ln  Massadinsetta, 
the  doctrine  that  such  conveTancea  may  be 
made  vahd  and  dCcctnal  by  the  act  of  the 
eotenant  Is  well  establlsbed.  Cbreat  Falls 
do.  V.  Wonter,  IB  M.  H.  412;  Whltton 
Wbltton,  38  N.  127.  In  view  of  the  au- 
thorities in  this  state  and  elsewhere,  we 
think  the  true  doctrine  to  be  that  a  deed  of 
(me  tenant  In  common  of  a  part  of  the  com- 
mon property,  1^  metes  and  bconds,  is  in- 
operative as  against  the  other  tenants;  but 
If  the  cotenants,  then  or  subsequently,  by  a 
suitable  convej^ce  confirm  the  grant  the 
grantee  still  holding  under  bis  deed.  It  be- 
comes, in  effect  operative  and  binding  upon 
all  omcemed."  I  am  unable  to  concur  in  the 
view  that  a  eotenant  taking  a  deed  with- 
out any  reservation,  therein  assents  to  the 
transfer  of  such  an  Interest  as  is  here  oon- 
v^ed.  The  rule  must  be  the  same,  In  the 
case  of  an  undivided  interest  at  a  atime  quar- 
ry, cold  mine,  minerals  and  ores  of  all  de- 
BCriptions,  or  any  valuable  deposit  which 
nu^  exist  beneath  the  surface,  as  In  the  case 
of  timber.  The  grant  of  mines  gives  the 
right  to  wqA  them  unless  there  Is  some  posi- 
tive restraint  la  tbe  language  of  the  grant 
Itsdf.  Balnb^  Mines,  81.  Now,  complalur 
ants'  vmdors  had  the  rij^t  to  sdl  the  land, 
and  any  person,  including  their  cotenanta, 
had  the  right  to  buy.  The  deeda  contained 
no  reservation,  but  purported  to  convey  the 
entire  fee  of  the  land.  l%eir  pantm  did 
not  agree  that  they  would  not  sell,  or  that 
they  would  obtain  partition  tar  the  benefit  of 
thdr  grantees.  Thore  are  now  no  coten- 
ants entitled  to  partition  unless  oomplsin- 
ants,  by  tiielr  purchase  at  the  timber,  are 
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ndi  eotoiants;  tnit  it  ma  deified  In  flw 
former  salt  that  tbey  are  not  It  1b»  I  thinly 
a  snfOdent  r^y  tbat  tbe  atatnte  makes  no 
prorlakm  for  partition  In  sach  caeca,  and 
thla  conrt  cannot,  therefore,  asanme  Jnriadlc- 
tkm.  Under  the  dear  we^t  of  aotborttr* 
complainanta  did  not,  by  thdr  purctaaseb  be- 
come tenants  in  common  with  the  other  co- 
taianta,  and  cannot,  therefore,  Invoke  the 
booeflt  of  the  parUtlrai  atatnte,  which  ii  ap- 
plicable only  to  Joint  tenants  and  tenants  In 
common.  How.  Ann.  St  |  7850.  But  aside 
from  this,  the  rights  of  the  eotenants  and 
subsequent  purchasers  from  them  may  be 
aorioaalr  affected  If  one  cotenant  may  law- 
fully sell  an  undivided  interest  In  any  valu^ 
ble  thine  that  may  exist  on  the  land.  It 
Is  true,  as  In  the  present  case,  that  their 
poaaesalon  wonld  be  only  temporarily  inter- 
fered Witt,  for  tbe  timber  can  be  speedUy 
FMnoved;  but  Uie  pmvbase  of  a  similar  In- 
terest In  a  mine  or  other  Uke  pn^ioly  would 
entitle  the  purchaser  to  the  like  possession  to 
eq^lore,  to  erect  jdants,  to  remove  his  ore, 
and  he  wonid  thus  bec(«ne  entitled  to  the 
pomanent  possession  of  the  land,  or  so  much 
thereof  as  was  necessary  for  his  purpose. 
Would  not  this  affect  adversely  the  rights 
of  the  cotenantsT  May  a  cotenant  convey 
his  intomt  in  the  coal  to  one,  in  tbe  Iron  to 
anotha,  tn  the  clay  to  anoth^,  in  the  stone 
to  anothtf,  and  so  on,  and,  because  their 
grantor  refuses  to  take  steps  to  secure  a  par- 
tition, or  has  sold  his  remaining  Interest  In 
the  land  to  his  eotenants^  may  they  institute 
partition  snlta  in  the  name  of  ttelr  grantor, 
and  bave  the  land  partitioned,  ao  Uiat  each 
may  hare  possession  to  work  his  mines, 
qnarilea,  or  clay  beds? 

Another  difficult  pr»ents  itself.  If  parti- 
tion of  land  cannot  be  made  wittiont  great 
prejudice  to  the  owners,  It  must  be  sold, 
and  the  imteeeds  divided  among  the  eoten- 
ants. Toy  often,  if  not  genially,  mining 
lands  cannot  be  partitioned  wiOiout  great 
prejudice,  and  must  therefore  be  sold.  Upon 
sncb  sale,  how  could  the  value  of  an  unde- 
veloped mine  or  other  deposit  be  separated 
from  the  value  of  the  land  In  other  respects, 
so  as  to  give  to  the  purchaser  of  an  undi- 
vided part  ttmot  his  prop(ntlonate  share? 
Yet  by  this  rule  such  purchaser  would  have 
the  right  to  have  the  land  sold,  in  orAtx 
that  Iw  might  receive  the  supposed  value  of 
what  he  purchased.  I  do  not  think  that 
ancdt  a  rule  Is  founded  upon  reason  or  an- 
OioriQr.  Principles  must  not  be  detmnined 
by  the  hardships  of  an  individual  case.  A 
iwlndple  established  to  reHeve  from  hard- 
sbip  In  one  case  may  lead  to  greatw  hard- 
ships in  anotlwr.  An  Important  principle  Is 
here  involved,  which  must  be  considered  and 
determined  regardless  of  what  the  compltin- 
ants  aoay  snfler.  It  la  no  answer  to  the 
principle  to  si^  that  Oie  action  of  complain- 
ants gcantOTS  In  conveying  an  Interest  to 
them,  and  the  rest  at  the  estate  to  other 
partleBk  is  a  fraud,  lntMtti<mal  or  construct- 


Ivsk  U  It  was  a  fraud  In  tact  onniAalnanta 
have  a  remedy  at  law.  Bnt  there  Is  no 
question  of  firaud  involved.  C«aplalnants 
purchased  with  full  knowledge  of  the  facta; 
so  did  the  defendant  and  his  grantors.  The 
title  was  ot  reocffd  when  com^ainants  pnr^ 
chased  the  timber,  and  they  are  chargeable 
with  knowledge  that  their  grantws  held  only 
undlvUed  intwests  In  the  land  as  tenants 
in  conmum.  Defendants  olao  purchased  with 
full  knowledge  of  the  facts.  The  sole  ques- 
tion Is  thwefore  one  of  law.  The  decree 
should  be  affirmed. 


WATSON  V.  UBAD  et  ux. 

(Supreme  Goart  of  Michigan.    Jan.  6,  1894.) 

FlUUtlOLBST  COIKVETAXCES— CHATTBL  MoRTOAOB 

—Who  mat  Attaok  — Biflitiii— Whsh  Lias— 
Paktus. 

1.  A  wife  who  has  porchaaed  property  oa 
execQtion  against  her  husband  may  attack  a 
prior  mortgage  thereon  by  tbe  hnsband  on  tbe 
ground  of  fraud. 

2.  How.  St  S  6196.  prOTides  that  to  raider 
a  chattel  mortgage  Talid,  after  one  year  from 
date  of  filing,  as  against  creditors,  sobsequent 

Sorcbasers,  or  mortgagees,  the  mortgage  mnst 
e  renewed  1^  filing  an  affidavit  Bhowiog  the 
mwtvage^B  Interest  AeU,  that  in  repiem  by 
a  mortgagee,  who  failed  to  renew  tiia  mortgage, 
againrt  tbe  mcrrtgagor  and  hia  wife,  who  dalmB 
a  part  of  the  property  as  purchaser  on  ezeen- 
tihHi  against  the  mortcaaw,  refusing  to  submit 
to  the  jury  the  aaestTon  whether  plsintiff'S 
mortgage  was  fraudulent  was  error. 

3.  A  chattel  mortgage  executed  by  the  hus- 
band al<Hie  is  only  void  as  to  the  exempt  prop- 
erty. 

4.  As  against  the  mortgagor,  one  of  sev- 
eral mortgagees  may  maintain  replevin  for  the 
mortgaged  property  without  jolimig  the  others 
as  plaintiffs. 

5.  Where  a  chattel  mortgage  gave  the  mort- 
gagor the  right  to  sell  certain  of  the  property 
and  apply  the  proceeds  on  the  debt,  a  failure  to 
so  i^ty  the  proceeds  of  sale  entitles  the  mort> 
gagee  to  replevy  the  balance  vt  tbe  iwt^wrty. 

Error  to  circuit  court,  Ottawa  county; 
Philip  Padgham,  Judge. 

Action  in  replevin  by  Dudley  O.  Watson 
against  Gewge  Mead  and  Ptdlena  Mead. 
Plalntlfr  had  Judgment,  and  deftttdants  Mug 
errw.  Beversed. 

Walter  I.  LDlle  and  James  CUley,  (Bletch- 
cr  &  Warty,  of  counael,)  for  appdlanto. 
Oeorge  A  Farr,  (Thomas  F.  McOarry  and 
William  F.  BCcKnlgbt;  ct  counael,)  for  ap- 
pellee. 

HOOKBB,  3.  The  plahttlff  bnra^t  re- 
plevin against  the  defendants,  who  wore  hus- 
band and  irtfe,  for  the  recovery  of  a  large 
number  of  t^ttels,  which  he  claimed  by 
virtue  of  a  ctaattd  mcvtgage  executed  by 
Gewge  Mead,  one  of  the  def^dants.  The 
wife  did  not  sign  it  Induded  In  the  mort- 
gage were  some  horses,  cows,  and  ^eep. 

The  defendants  attoclk  the  validity  of  the 
mortgage  on  several  grounds,— among  others 
(1)  that  It  was  made  with  Intent  to  hinder, 
delay,  and  defkrand  credltora;  <^  that  It  la- 
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dnded  exempt  T/nj^ntf,  requiring  tbe  wife's 
tUgaatare. 

Tbe  mwtBiige  named  wveral  peraons  aa 
mortgagees,  anu»g  Uiem  this  plalntlfr,  and 
was  glTen  for  an  amount  snfflclent  to  corar 
their  sereral  and  res  pec  tire  claims,  notes 
being  executed  for  each  claim.  The  plain- 
tiff bad  three  such  notes.— one  for  $82,  a  sec- 
ond for  flSO,  and  anocher  for  $500;  The 
plajntlfl  testlfled  that  Head  did  not  owe  him 
the  amount  of  the  $500  note,  and  that  ha 
did  not  know  why  it  waa  included.  Mead's 
versliML  waa  that  tbm»  waa  aome  talk  that 
one  McNaughton,  a  creditw  of  Head,  "waa 
cfunlng  up  to  skin  him,"  and  thla  mwtr 
gage  waa  then  made;  that  at  flrat  titey  did 
not  talk  of  Its  bdng  glren  for  laon  than  the 
amount  doe  Watson,  but  thv  changed  their 
mlnda,  and  gave  It  for  thd  amount  mentl(m- 
ed;  that  Mead  said,  "If  I  glva  (t  for  that.  I 
want  your  note  bat^;"  but  be  (Watson) 
■aid,  "No;  that  wouldn't  be  i»oper.  We  will 
take  your  note  tac  five  hundred  d<dlar8.  and 
I  will  give  you  a  recdpt;  that  will.  If  I  ao- 
onnmodate  you,  jsnd  let  you  baTO  aome  mon- 
ay,  that  will  accommodate  me."  CRila  ma 
d<me.  Hie  mortgage  was  filed,  and  after 
the  ttcplratltm  of  a  year,  no  affidavit  of  re- 
newal being  filed,  McNaughton,  who  was 
deputy  town  fdeik,  lerled  an  execution  upon 
aix  horses  mentl<»ied  In  the  mortgage,  and 
■old  th«n  upon  execution  sale  to  Mrs.  Mead, 
who  paid  fur  them  by  gWlng  McNaughton  a 
mortgage  upon  them.  Mrs.  Mead  now 
dalma  tin  right  to  attack  the  mortgage  for 
fraud.  It  Is  elementary  that  a  mortgage 
made  with  the  collualre  Intent  to  hinder,  de- 
lay, and  defraud  creditors  may  be  treated 
as  void  by  the  creditor,  who  may  levy  upon 
and  sell  the  propn-ty,  and  the  purchaser  may 
raise  the  questlcm  upon  the  trial,  If  the 
goods  are  replevied.  So  question  seems  to 
have  been  raised  over  the  regularity  of  the 
judgment,  execution,  or  sale.  Mrs.  Mead 
could  attack  the  mortgage  for  fraud  to  the 
extent  of  the  property  purchased  by  her  at 
tbe  execution  sale.  Again,  How.  St.  §  0196, 
provides:  "Every  such  mortgage  shall  cease 
to  be  valid  as  against  the  creditors  of  the 
person  making  the  same,  or  subsequent  pur- 
chasers or  mortgagees  in  good  faith,  after 
the  expiration  of  one  year  from  the  filing  of 
the  same,  or  a  copy  thereof,  unless  within 
thirty  days  next  preceding  the  expiration  of 
the  year,  the  mortgagee,  his  agent  or  attor- 
ney, shall  make  and  annex  to  the  Instrument 
or  copy  on  file  as  afwcsald  an  affidavit,  set- 
ting forth  the  Interest  which  the  mortgagee 
has,  by  virtue  of  said  mortgage  In  the  prop- 
erty therein  mentioned;  upon  which  affidavit 
the  township  or  city  clerk  shall  indorse  the 
time  when  the  same  was  ffied:  Provided, 
that  such  affidavit  being  made  and  filed  be- 
fore any  purchase  of  such  mortgaged  pn^r- 
ty  shall  be  made,  or  other  mortgage  receiv- 
ed or  lien  obtained  thereon  In  good  faith, 
•hall  be  as  valid  to  continue  In  effect  such 


mortgage,  as  If  tte  same  were  made  and 
filed  within  the  polod  as  above  provided." 
It  Is  contoided  that  under  Ihla  statute  th« 
mortgage  had  ceased  to  be  valid  as  against 
McNaughton.  See  Cooper  t.  Brock,  41  Mich. 
4B9,  2  N.  W.  600;  Briggs  v.  Mette,  42  Mich. 
14,  8  N.  W.  231.  But  these  cases  aeem  to 
have  beoi  ovarmled.  See  Brown  v.  Brabb,  67 
Mich.  17. 34  N.  W.  408;  Llttauer  v.  Houck,  92 
Mich.  102,  02  N.  W.  464:  Bank  v.  Ounter- 
nuurn,  94  Mich.  125,  58  N.  W.  919;  Wade  v. 
Btrachan,  71  Mich.  450,  85  N.  W.  682.  The 
trial  court  refused  to  submit  the  question  of 
fraud  to  the  Jury.  Ste  also  esduded  the 
question  asked  the  plaintiff  ttp<m  erosa-ex< 
amlnatiou:  "Did  you  know,  at  that  time, 
that  he  waa  owing  McNaugbbm?"  Thla  waa 
error.  The  answer  sbonld  have  been  taken, 
and  the  question  ot  fraud  diould  hare  been 
submitted. 

Counsel  tor  defendant  assarts  Oiat  the 
mortgage  was  void  toe  another  reason,  vis. 
that  It  Included  exempt  proiKrty.  We  can- 
not hold  that  the  mmtgage  was  wholly  void 
tor  that  reaaoL  Doubtiess.  It  waa  y<AA  to 
the  ttxtoit  ot  the  exempt  i^perty.  If  the 
wife  had  replevied,  she  would  thereto  have 
made  h^  aelectkm.  Aa  mortgagee  having 
replevied,  thore  should  be  no  difficulty  in  Uk- 
Ing  a  verdict  that  would  distinguish  the  ex- 
empt property,  If  the  animals  claimed  as  ex- 
empt were  described  in  the  testimony.  As 
to  the  remainder  of  the  property  other  than 
that  purchased,  and  that  exempt,  undw  the 
provisions  requiring  her  signature  to  the 
mortgage,  she  cannot  attack  the  mortgage 
upon  either  ground;  aor  can  her  husband, 
who  Is  not  at  liberty  to  set  up  his  own  baud 
to  defeat  his  mortgage. 

Defendant  further  contends  that.  Inasmuch 
as  tbe  mortgage  was  not  due,  the  plaintiff 
was  not  entitled  to  the  possession  of  the 
property,  and  therefore  cannot  maintain  re- 
plevin. The  first  assignment  of  error  alleg- 
ed Is  that  the  court  admitted  the  chattel 
mortgage  In  evidence.  Tills  Is  based  upon 
the  ground  tbat  the  mortgage  Is  made  to 
several  mortgagees,  and  that  one  alone  could 
not  replevy.  No  authorities  are  dted  by 
counsel  for  the  defendants  in  supp<H:t  of 
this  ccmtentlon,  and  there  seems  to  be  no 
reason  why  one  of  several  mortgagees  maj 
not  proceed  to  collect  his  debt  by  foreclosure, 
or  to  protect  hims^  by  seizing  the  property 
If  In  danger  of  destruction  or  loss,  without 
Joining  others  as  plaintiffs  wUbout  their  con- 
sent, which  he  would  have  no  right  to  do. 
I  His  possession  would  be  subject  to  the  rights 
of  other  mortgagees,  but  the  mortgagor  could 
not  complain.  Herm.  Chat.  Mwtg.  357; 
Burnett  v.  Pratt,  22  Pick.  656;  Gllaon  v.  QU- 
Bon,  2  Allen,  115;  Lyon  v.  Ballentlue,  63 
Mich.  87.  29  N.  W.  837.  The  mortgage  was 
admissible.  The  plaintiff  bases  his  right  to 
replevy  upon  the  claim  that  the  defoidant 
George  Mead  had  sold  250  busbels  of  wheat, 
and  the  lamba  bom  tubaequent  to  the  Unw 
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that  the  osM-tgage  was  made,  and  the  wool 
■beared  from  the  sheep,  and  applied  the 
moneys  obtained  from  such  sales  to  his  own 
use.  Instead  of  to  the  payment  of  the  mort- 
gage. TUB  right  to  ae^  the  mortgaged  prop- 
erty was  based  np<Mi  a  writing -giving  him 
anthmity  to  do  so,  provided  that  he  applied 
the  money  received  to  the  payment  of  the 
mortgage.  If  he  sold  property  covered  by 
the  mortgage,  contrary  to  the  conditions  of 
tbe  mortgage  and  accompanying  license,  the 
right  to  take  possession  innred  to  the  plain- 
tier,  by  the  express  terms  of  the  mortgage. 
As  the  wheat  was  covwed  by  the  mortgage, 
the  misapplicatifm  ot  tbe  numey  received 
from  It  authorised  the  plabitUI  to  bring  his 
acttoL  Tt^  being  so,  we  need  not  conald* 
«•  the  ^ect  of  the  sale  by  defmdant  of  the 
wool  and  lambs,  or  Uie  effect  of  the  ezecn- 
tkm  sale,  upon  lOaintiff'a  right  to  possesston. 

There  are  other  assign  id  en  ts  of  error, 
which  need  not  be  dlscnaaed.  We  will  only 
add  that  defendants*  ttnory  npom  the  snb- 
jeet  of  damages  tor  tbe  detentim  of  tioBet- 
ty  during  fbe  pmdenqy  (tf  the  action  Is  w>- 
nneons.  A  notice  aoeMnpanied  the  ptea,  rai- 
der  which  defendants  sought  to  recover  dam- 
ages f  CMT  tiie  hm  of  thdr  fiirm.  Iliey  deni- 
ed that  by  btfng  delved  of  'Oieir  imple- 
ments they  oooM  not  put  In  any  crops; 
hence  they  rectfved  no  mon^,  and  eoald 
not  make  payments  dne  on  the  farm,  and 
they  were,  in  consequence,  compelled  to  de- 
liver up  possession,  and  snrroider  tb^  ccn- 
traot  oC  purchase,  and*  to  quote,  "lost  every- 
thtaig  they  had  on  earth."  Without  attempt- 
ing to  lay  down  a  rale,  we  mention  this  sub- 
ject to  ivevoit  a  possible  error  upon  another 
trial.  The  Judgmoit  must  be  reversed,  and 
a  new  trial  ordered.  The  otbw  Justices  ctm- 
curred. 


HOIL  V.  RATHBONH. 
(Supreme  Oonrt  of  Michigan.    Jan.  6,  1894.) 
Lost  iKSTaumHTs— Pobsbssioh  bt  Advejus 

Id  an  fiction  on  a  note  made  by  bis  At- 
tber-in-Iaw,  payable  to  plalntiff'B  order,  and  not 
indorsed  by  mm,  bat  taken  from  bis  poBsesaion, 
and  claimed  by  his  wife,  the  jnry  having  found 
plaintltTs  ownership,  It  is  no  hardship  to  de- 
(CTdant  to  permit  plaiotiff  to  recover  on  giving 
indeomlty,  as  provided  in  cases  of  lost  no  tea. 

Error  to  circuit  court,  Oakland  county;  Jo- 
seph B.  Moore,  Judge. 

Action  by  George  W.  Rathbone  against 
Warrm  M.  Holl  on  a  {uromlssoiy  note.  Judg- 
ment for  plabitifl.  Defendant  Inlngs  errw. 
Affirmed. 

Aaron  Perry,  for  appellant  BUiot  B.  Will- 
cox,  for  appellee 

MOXTGOMBRY,  J.  Action  waa  brought 
in  the  court  below  upon  a  promissory  note 
given  by  the  defendant,  payable  to  the  plain- 
tilt  or  order.  The  defense  set  up  waa  tliat 
tbe  plaintiff  was  not  the  owaae  or  holder  of 


the  note  at  the  time  the  suit  was  begun,  but 
that  the  same  was  owned  and  held  by  plain- 
tiff's wife,  Era  HoU,  who  was  the  defend- 
ant's daughter.  Trial  was  had  before  a  jury, 
and  thoy  found  specially— First,  that  the 
note  was  never  Indwsed  by  Warren  M.  Hoii; 
second,  that  the  plaintiff  was  the  ownor  of 
the  note;  third,  that,  at  the  time  of  the 
commencement  of  tbe  suit,  the  note  was  in 
possession  of  Era  Holl,  plaintiff's  wife,  who 
claimed  to  be  the  owner.  The  plaintiff  of- 
fered testimony  tending  to  show  that  he 
kept  the  note  In  a  commode  drawer  In  his 
sleeping  room,  and  tending  to  show  tliat  It 
was  takm  from  tlils  drawer,  and  bad  not 
since  been  recovered  by  him.  The  testimony 
furthor  tended  to  show  that  it  was  taken  by 
tUs  wife,  who  was  the  daug^itar  of  the  de- 
fradan^  and  who  left  the  plaintiff's  home, 
and  returned  to  Uve  with  defendant 

L  There  are  numerous  aartgnments  of  ^ 
KHT,  the  first  relating  to  the  refusal  of  the 
court  to  permit  further  cross-examination, 
which.  It  is  claimed,  would  have  shown  that 
tlw  note  was  in  possession  of  Mrs.  Holl; 
second,  that  the  pnx^  of  the  loss  of  the 
note  wtte  not  sufkloit  at  the  time  It  was 
rec^ved  to  justify  the  introduction  of  parol 
evidence  of  its  contOLts;  and,  third,  that 
the  court  ored  in  instruettng  the  jury  that 
It  waa  a  question  of  law  whether  the  note 
was  lost  We  think  plaintiff's  testimony 
was  auffl<dwt  to  justify  the  oonrt  in  recelv- 
log  evidence  of  the  omtoits  ot  the  note, 
and  asirignmttits  of  emn-  become  Immate- 
rial If,  as  a  matter  of  law,  the  plahitlff  was 
«ktitled  to  recoTW  upon  the  note,  notwith- 
standing the  &ict  that  It  was  in  possession 
of  Bva  Htdl,  tlw  defendant  himself  having 
Introduced  testimony  tending  to  show  this 
fact,  and  contending  all  the  way  through 
the  ease  that  such  was  the  fact 

2.  It  ts  strenuously  insisted  by  the  dtf  ehd- 
ant  that,  until  the  note  Is  delivered  up  to 
be  canceled,  the  plaintiff  Is  not  entitled  to 
maintain  an  action  upon  it;  and  the  case  of 
McElnney  r.  Handlton's  Estate,  S8  Mich. 
487,  18  N.  W.  263,  Is  relied  upon  as  author- 
ity to  Boataln  this  contention.  In  that  case 
tbe  instrument  vraa  a  negoUable  Instru- 
ment, which  was  said  by  the  court  to  be  In 
the  possession  of  another  person,  claiming 
title  to  it  and  having  the  usual  marks  of 
ownership.  The  proceeding  was  a  claim 
against  an  estate,  and  the  <me  in  whose  pos- 
session the  note  was  had  also  presented  a 
claim  against  the  estate,  upon  the  same  In- 
stnraient  tor  an  allowance.  The  court,  by 
Mr.  Justice  Campbell,  said:  "Tbe  rule  has 
always  been  settled  tiiat  a  person  who  seeks 
to  recover  on  such  a  written  agreement  as 
the  one  involved'  here  must  be  impared  to 
produce  it  and  have  It  before  tbe  court  on 
the  trial,  so  as  to  be  properly  marked  and 
Impounded,  If  necessary,  and  Identified  with 
the  Judsrmpnt,  and  delivered  up  if  satlsfled. 
This  rule  has  no  exceptions,  unless,  by  the 
order  of  a  court  of  equity,  on  full  Indemnlfl- 
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catl<m,  tbe  owner  who  bad  lost  It  should  be 
permitted  to  sue  without  tta  prodnctloii. 
Onr  statntcB  hare  sappUed  a  similar  remedy 
In  the  same  suit;  and  unless  a  plaintiff  sues 
as  oD  a  lost  note,  and  brings  himself  with- 
in the  exemption  afforded  by  eqnlty  or  by 
the  atatate,  the  rule  la  fixed."  As  applied 
to  the  facts  of  that  cade,  the  rule  stated  is 
anqueetionably  correct,  and  In  accord  with 
authority.  But  the  limit  of  the  reasons 
should  be  the  limit  of  the  rule.  Accordingly, 
at  the  common  law,  the  plaintiff  was  not  re- 
quired to  furnish  Indemnity  when  tbe  note 
was  not  negotiable,  or  when  payable  to  or- 
der and  unindorsed.  See  Daniel,  Neg.  Inst. 
ii  1483.,  1482,  and  cases  dted;  Bank 
Brown,  45  Ohio  St  89,  11  N.  B.  799;  Hop- 
kins T.  Adams,  20  Yt  407;  Bank  t.  TIU- 
man,  13  Ala.  214;  Rogers  Miller,  4  Scam. 
333;  Dean  y.  Speakman,  7  Bladcf.  317; 
Moore  T.  Fall,  42  Me.  460;  Price  v.  Dunlap, 
5  Gal.  488.  The  same  reason  which  forbids 
recovery  on  a  lost  negotiable  note  Is  that 
which  prevents  recovery  on  a  note  which  the 
plaintiff  shows  himself,  tor  any  other  reason, 
unable  to  produce.  The  restalt  to  tbe  de- 
fendant Is  precisely  the  same  In  either  case. 
If  the  note  be  thoreafter  iroduced,  he  may 
be  subject  to  suit,  and  tbe  prima  fade  right 
Is  In  the  holder.  But  this  Is  not  true  of 
the  failure  to  produce  an  nnnegotlable  note, 
or  one  payable  to  plaintiff's  order,  and  not 
Indorsed.  There  Is  no  presumption  of  any 
title  in  a  third  person,  either  If  its  loss  be 
shown,  or  If  It  be  shown  that  the  plaintiff 
Is  still  the  owno*,  and  tbe  note  in  the  man- 
ual custody  of  anothw,  not  Invested  with 
the  Indicia  of  ownership.  There  Is  no  great- 
er  probability  of  perjury  In  the  one  case 
than  In  the' other.  In  the  present  case  the 
plaintiff  was  recpilred  to  furnish  indemnity, 
and  did  so.  The  defendant  is  fully  protect- 
ed, and  it  la  no  hardship  to  him  to  treat 
the  note  as  a  lost  note,  within  the  statute. 
As  we  have  pointed  out,  we  think,  at  the 
common  law,  his  recovery  could  not  be  de- 
feated by  the  fact  that  the  note  was  In  the 
possession  at  uwther  person.  The  }udg- 
ment  will  be  afBrmed.  The  other  justices 
concutred. 


DAILBT  T.  PRBFBRRBD  UASONIO  MUT. 
AGO.  ASS'N  OF  AMB&ICA. 
(Snprems  Court  of  Bfkhigan.    Jan.  1694.) 

AOCIDIVT  IKSORaKCB— APPUCATlOlT— COHDinoHB 

—Wuvsa— Contract  and  Foijot— Aonox. 

1.  Where  a  soUdtor  of  aeddent  bismv 
anos,  knowing  that  a  psrscm  already  has  in- 

Burance  Id  another  company.  Informs  tbe  sec- 
retary of  his  company  thsreoi,  and  is  instnicted 
by  the  leeretaiy  to  solldt  Insurance  of  him  not- 
withsUndlng  thls^  the  fact  that  the  solidtor 
states  in  the  an^ucation  that  applicaDt  has  no 
other  insurance  will  not  avoid  the  policy,  the 
right  to  have  It  forfeited  1^  leuoa  thereof  be- 
ing waived. 

2.  The  fact  that  an  aeddent  policy  sent 
throurii  the  mail  does  not  reach  its  deatuiation 
till  aftcff  assured's  death  does  not  prevent  recov- 


(Mlch. 

err  on  the  policy,  the  eootraet  bdng  eomi^ete 
when  the  policy  is  acociitsd  and  credit  given  for 
the  premium. 

3.  Where  an  application  for  accident  in- 
sarance  states  that  applicant  is  a  conductor  on 
a  paiseng^  train,  and  contains  nothing  Indicat- 
tng  that  the  policT'  will  have  any  restriction 
against  entering  and  leaving  moving  trains,  such 
r»^  will  be  held  to  be  Insured  against;  and, 
if  action  Is  brought  on  the  contract  made  by 
the  an>lication  and  Its  acceptance,  recovery 
may  be  had  for  an  aeddent  caused  by  such  risk, 
though  It  is  excluded  by  the  policy. 

4.  Where,  however,  action  is  brought  on 
the  policy,  and  die  aeddent,  thon^  alleged  not 
to  have  happoied  from  sndi  risk,  is  shown  to 
have  been  so  caused,  recovery  caonot  be  bad. 

Error  to  drcnlt  conrt,  Wame  conn^; 
Hesiry  N.  Breroor^  Judge. 

Ajctltm  by  An.  0.  DaUey  a«aliist  the  Fre- 
f  ored  Haatmlc  Mutoal  Aeddent  AoMiciatloB 
of  America  on  an  aoddent  policy.  jQdr- 
ment  few  plaintiff.  Dctendant  brings  error. 
Reversed. 

Fnink  T.  Lodge,  (Edwin  F.  Conely,  of 
connsd,)  for  appellant.  Wm.  E.  Bauble. 
(RuBsel  ft  Campbell,  of  connsd,)  for  appel- 
lae. 

LONG,  J.  This  action  Is  brought  upon  a 
benefit  and  Indemnity  cratlflcate  of  ^,000, 
tsBoed  by  the  defendant  upon  the  life  of 
Arthur  H.  Dalley,  a  conductor  on  the  Michi- 
gan Coitral  Railroad,  and  a  broker  of  tbe 
plaintiff,  who  was  named  as  beneficiary 
therein.  The  maximum  Indemnity  in  easfr 
of  Injury  was  (25  per  week.  The  cause 
was  tried  befwe  a  Jury,  resulting  In  a  ver- 
dict and  Judgment  for  plaintiff  for  the 
amount  of  the  policy  and  intwest  The 
record  shows  that  tbe  deceased  made  an  ap- 
plication for  the  Insurance  in  writing  on 
January  16,  1891.  It  wsB  filled  oat  by  Mr. 
McBrlde,  a  soUdtor  for  the  defendant,  ap- 
on  a  blank  form  provided  and  furnished  for 
that  purpose.  In  answer  to  the  question 
contained  in  the  application:  "Have  you 
other  aeddent  insurance  covering  weekly  In- 
demnity? If  so,  give  names  of  companies, 
and  amount  of  wedcly  Indemnity  in  each," 
—McBrlde  filled  in  the  answer,  "No."  And 
In  answer  to  the  question:  "Does  the  week- 
ly indemnity  you  now  carry,  and  the  ansoimt 
you  now  apply  for,  exceed  your  weekly  sal- 
ary, wages,  or  income?  If  so,  how  much? 
Answer  fuUy,"~McBride  filled  In  the  an- 
swer. "No."  The  testimony  teada  to  show 
that,  at  tbe  time  of  signing  the  applicattou, 
Dalley  explained  to  McBrlde  that  he  had 
other  insurance,  wlilch,  with  that  proposed 
to  be  taken  In  the  defendant  company,  would 
make  the  weekly  indemnity  exceed  his 
wages.  McBrlde  Induced  him  to  agree  to 
drop  this  other  Insurance  when  It  expired, 
upon  the  Ist  of  March  following,  and  as- 
sured him  that  tbe  statements  in  the  applica- 
tion would  make  no  difference  as  to  the 
validity  of  the  Insurance  he  would  give  him: 
that  he  agreed  also  to  give  Dalley  credit 
for  tbe  premium  until  February  1st  Mr. 
McBrlde  testified  that  Mr.  Miller,  the  sec- 
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'  ntaaj  of  the  eosavtaiT,  wu  advlsea  of  tin 
tact  that  DaUer  Jnancaace,  and 

tbat  hB  did  not  dnire  to  yay  nmtil  the  end 
of  the  moDtli.  Junvy  liMk,  Mr.  Hmer. 
M  woetarr.  Indorsed  mm  acecptanee  viram 
the  aypllcatkm.  Janaair  SMU  a  policy  was 
flfled  os^  and  pcoperiy  eucntad  b7  the  gnrt- 
dent  md  waamtmrj,  und«  tlu  an!  «f  tte 
company,  and  mailed  to  DaUq  r>  Tb©  aaine 
date,  tbtmt  two  or  ttacw  kowa  after  the  pfA> 
kr  was  nailed  to  Mm,  Dafley  vaa  turn  orer 
by  bts  train,  and  lajved.  ao  that  be  died  the 
foBowtnc  H»  nsrar  aa-w  tte  poHey.- 

wUcb  waa  deUrcrad  at  Us  reatdanoB  In  the 
Nffriar  eonne  ot  nalL  Xba  pwaahiin  »■ 
qnired  by  the  ciMBpany  vaa  aftefwrnda  m- 
dsed  and  refaaed.  Mr.  MeBrtda  teriUBed 
00  tiw  trial  tbat  he  mtmiaud  IfUler,  Ike 
awretaiy.  «C  all  the  Ihcti.  and  tbat  Miller 
■greed  to  charge  him  witb  the  piwrtmn.  and 
iflioe  the  poUcy  af  OBe&  McBrtde  aaya:  *^ 
had  told  MUlfir  tbat  DeUay  waa  aoteg  to 
let  bis  ottMT  Snaaranee  ran  out  aad  1»  tm 
pramlaed  to  let  mtt  mtta  Um  n»  aa  aoon 
aaUiotbgrlnaarancBiBaa— I  "  Millar  aald: 
"Toa  get  it  aa  aoon  aa  yon  can.  Wa  want 
It,  and  h«  may  not  aaa  yoa  wben  tt  nna 
oat,  and  set  anatber  year*a  InannnaB  In 
acme  ottier  MMnpany."  Mr.  MIHcr  doca  not 
deny  that  be  was  Infiormed  d  tha  oflier  In* 
tarasce,  a^  at  Dalley^  wlA  aot  to  pay 
the  premlnin  at  OBoe.  Ha  laTS.  bowercr. 
tbat  be  did  not  agree  to  iaraa  the  policy 
and  slTe  credit  ftir  tbo  preaalma.  Be  «d 
fln  ont  ttie  policy,  bovmr,  aad  dated  tt 
bade  to  the  date  of  tba  appUcaOMi,  Jann- 
uy  letb,  tnrt  clabDB  tbat  be  Inntractad  Ida 
casUer  not  to  deUrer  It  until  March  Snt, 
when  the  premium  would  be  eoUeeted. 

1.  Ilie  defense  cbdnis  that  tba  poller  waa 
Bflt  opesMire  at  the  time  «C  DOlliy's  death, 
(or  the  reoatm  that  it  bad  not  been  d^T«>- 
ed;  tbat  It  waa  aent  to  applicants  hoaae  by 
oiletake;  ttiat  the  adTaaoe  jrenilm  bad 
Bot  baen  paid;  and  that  It  waa  agreed  tbat 
it  fdwold  not  be  operative  unttt  Harcb  1, 
18^1.  The  cotBt  bntmoted  tlte  }nry  stdwtan- 
tlftily  that  if  the  policy  was  filled  out  by  the 
secretary  with  Intuit  to  bav*  it  take  imme- 
diate effect  be  knowing  of  the  other  in- 
■oniMe  and  ot  the  agreemeal  to  g^re  credit 
tor  tike  premlnB,  and  that  it  waa  mailed  to 
the  dcceaecd  with  Intent  to  bare  it  take  Im- 
mediate ^fect,  tbe  plaintiff  could  raeover; 
bat,  oo  the  otbv  band,  if  tbe  secretary  in- 
dorsed it  to  take  effect  en  tbe  let  of  March, 
vbea  the  otbw  ptrfley  esiiired,  and  tbe  aec- 
retary  did  not  agnce  to  extend  <redlt  for 
tito  prcadcun,  and  tbe  p<^cy  was  mailed 
to  tbe  deeeaaed  by  mlafaite  of  tbe  cashier, 
and  against  tbe  Instnwtkms  ef  tbe  secretary, 
tbe  plaintiff  would  not  be  entitled  to  recover. 
The  coort  fortber  tdisrged  the  Jury  'if  they 
beUeved  tbe  etatezoents  as  to  tbe  other  In- 
inranee  contained  in  tbe  appUcatlan  were 
■Bade  under  tbe  direction  otf  McBrlde,  after 
be  bad  been  tuBr  informed  of  tbe  facts,  and 
tha  aHwem  ware  written  ta  Itf  McBrlde^ 


after  being  ao  Informed,  the  defendant  wonld 
be  bonnd  by  the  acta  of  McBrlde^  as  he  was 
the  agmt  of  tbe  coigany."  We  tUbak  tboe 
waa  testimony  in  the  ease  to  snstain  tbose 

tnatmefknia,  McBrlde  aays  be  knew  of  the 
other  insutaaceh  and  tbe  amoont  of  It;  mud 
when  It  wodd  esplre,  He  teetlfles  that  be 
adTiaed  ibe  secretary  at  U,  and  In  tact  so* 
lictted  the  Insurance  under  the  advice  of 
the  seerrtaxT-  If  ao,  then,  notwltbstaiullae: 
tiiB  answers  In  the  apidlcatton  were  not 
tratfafoUy  nud^  the  company  oaal&  not 
aTcrid  the  poUey.  Tbe  kn<>wiedce  of  HcKrlde- 
and  tbe  secretary  was  the  knowledge  of  the 
company,  and  tbe  oompany  moat  be  held  to 
hSFB  walred  the  tight  to  lastot  upon  flw 
otbs  Insaranoe  as  a  ftwfdtore.  Under  sncb 
drcnmstancea  It  Is  not  in  a  position  to  aa> 
■art  tbat  the  answers  are  nntme.  Pudrlt- 
alv  T.  L6dgeh  76  Mich.  428,  48  N.  W.  STSL 
Ifte  court  waa  not  In  exror  In  the  Aarge  as- 
to  tbe  eztenalon  od  tioae  to  pay  ttie  premtiizn,. 
and  the  d^Tery  ot  tbe  policy,  to  take  Imme- 
dlato  efllect  If  tlie  secretary,-  knowlas  alt 
tbe  facts,  flflad  ovt  the  poUcy  with  intent  to 
hare  it  take  Immediate  effect,  and  oaosed  It 
to  be  mailed  to  Hie  deceased  as  of  force  and 
effect  at  tbat  time,  the  company  cannot  now 
be  beard  to  asy  tbat  tbora  waa  no  deUTor, 
tbongh  U  did  not  reach  ito  deatlnatlMi  mtlh 
after  the  death  of  the  Insnred.  It  tbeae- 
facts  were  true,  tbe  beneficiary  coold  have- 
enforced  a  delivery  of  the  policy  if  delivery- 
bad  been  reused.  The  contract  was  com- 
plete when  tbe  appUcatlcm  waa  aooepted  and' 
credit  given  tor  the  premium.  May,  Ins.  t 
40.  It  is  contended  tbat  the  court  was  in 
error  In  directing  tbe  Jury  tbat  Mr.  Mc^de- 
was  the  agent  of  the  company,  and  that 
tbe  oompany  would  be  bonnd  by  his  acta  in. 
writing  in  the  answers  to  the  questions  lui 
tbe  application.  We  think  tbe  coart  was  not 
In  error  In  this  part  of  the  charge:  Bfr. 
McBrlde  was  given  authority  to  take  the- 
apfdleation,  and  it  appears  that  be  was  s«t 
by  tbe  secretary  for  tbe  very  pnrpoee  of' 
obtaining  tbe  application,  tbe  secretary 
knowing  at  that  time  tbat  Dailey  bad  other 
Ineurance. 

2.  Another  qnestion  In  tbe  case  relates  to- 
a  certain  coodftton  In  tbe  poUey.  The  ptdl- 
cf  redtea:  "Tbe  conditions  under  which  ttais- 
certlflcftte  Is  issued,  and  to  which  tiie  Insur- 
ed, by  bis  acceptance  hereof,  agrees,  are  ss- 
fellows:  Standing  or  waUclng  on  tbe  road- 
bed or  bridge  of  any  railway,  or  attemptlng- 
to  enter  or  leave  moving  conveyances  usLnc 
steam,  electricity,  water,  or  compressed  air 
as  a  motive  pow«,  are  haaards  not  coveredi 
by  this  Insurance,  and  no  sum  will  be  paid 
for  injuries  or  death  in  consequence  of  sncb 
exposure,  or  while  the  Insured  is  thus  ex- 
posed.** Tbe  api^t&tion  upcm  which  this- 
policy  WHS  issued  Is  set  out  In  the  record,  and 
la  antitied  "Ap^catlan  for  MMDberahip  ta 
tbe  Preferred  Masonic  Mutual  Associatioo. 
ef  America,"  and  states:  "I  hereby  apply 
tar  membvridp  in  the  abore  aaaodatlosi^ 
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membership  to  be  based  upon  the  fonowlng 
statement  of  facts,  which  I  hereby  warrant 
to  be  tme,  and  agree  to  accept  certificate  of 
membership  subject  to  all  its  conditions  and 
proTidons."  The  blank  form  of  appllcatlrai 
Is  numbered  with  questifHia  and  answers, 
from  1  to  20,  Inclaslre.  No.  4  is  as  f<^owa, 
in  question  and  answer:  Questioo:  "Place 
of  husLness."  Answer:  "M.  G.  ILy.  Co.,  De- 
twrit"  No.  6:  "Occupation."  Aniwer:  "Pas- 
senger condnctw  M.  0.  Hy."  No.  7:  "What 
are  the  duties  required  of  you  In  these  occu- 
pations? Answer  fully."  Answer:  "Run- 
ning passenger  train."  No.  8:  "Name  and 
line  of  business  of  firm  of  which  yon  are  a 
member,  or  by  whom  you  are  employed." 
Answer:  "M.  O.  Ry.  Co."  No.  16:  "Have 
you  la  contemplati<m  any  special  journey  or 
hazardous  undertaking,  not  stated  in  this 
appllcatltm  for  indemnity?"  Answer. 
"No."  No.  16:  "Are  you  aware  that  the 
benefits  from  this  association  will  not  ex- 
tend to  nor  cover  hernia,  orchitis,  nor  to 
any  bodUy  Injury  happening  directly  or  in- 
directly In  consequence  of  disease,  nor  to 
death  or  disability  caused  wholly  or  In  part 
by  bodUy  infirmities  or  disease,  or  by  the 
taking  of  poison  In  any  form  or  manner,  or 
by  any  surgical  operation  or  medical  or  me- 
chanical treatment,  noe  to  any  caus^  except 
when  the  accidental  Injury  shall  be  caused 
by  external  and  accidental  vicrfence,  and  that 
these  shall  be  the  proximate  and  sole  cause 
of  disability  or  death?"  Answer:  "Tes." 
No.  17:  "Are  your  habits  of  life  correct  and 
temperate,  and  do  yon  understand  that  the 
certificate  of  Insurance  will  not  cover  any 
Injury  which  may  happen  to  yon  while  under 
the  Infinence  of  Intoxicating  drinks,  or  la 
consequence  of  having  been  under  the  In- 
finence thereof?"  Answer:  "Tes."  No^  18: 
"Are  yon  «ware  that  any  misstatement  or 
concealment  of  facts  by  you,  or  the  omission 
or  neglect  to  pay  within  thirty  days  from  the 
date  of  notice  the  quarter  annual  fee,  or  any 
of  the  assessments  made  by  the  association  up- 
on yoo,  will  work  a  forfeiture  of  all  the  claims 
you  or  your  h^rs  or  legal  representatives 
may  have  to  any  benefits  arising  from  your 
connection  with  this  association?"  Answer 
"Yes."  "AppUcaUcms  for  cartiflcates  are  not 
binding  until  accepted  by  the  secretary.  No 
other  pmon  is  authorised  to  bind  the  asao- 
elation.  (Signed]  A.  H.  Dailey.  Accepted 
Jan.  19,  1891,  12  o'clock  noon.  A.  a  U. 
Secretaiy.  8-1-01."  Aside  from  the  ques- 
tions of  oth»  Insurance,  which  hare  be«i 
before  discussed,  the  foregoing  contains  sub- 
stantially all  there  is  In  the  api^catton  which 
Dall^  signed. 

It  is  contended  that  do  tecorery  can  he 
had  under  this  policy*  tox  the  reason  that 
the  proofs  show  conclnstvety  ttat  Mr.  Dalley 
came  to  his  death  while  attempting  to  alight 
from  his  train  when  it  was  In  motion,  and 
that  the  direct  cause  of  his  Injury  and  death, 
resulting  thwefrom.  was  In  attempting  to 
alight  from  his  train  while  In  motion.  The 


declaration  avers  that,  "at  the  time  said  In- 
juries were  Incurred  by  said  Arthur  H. 
Dalley  as  aforesaid,  he,  the  said  Arthur  H. 
Dalley,  was  not  attempting  to  enter  or  leave 
a  moving  conveyance,  as  defined  by  said 
poUcy."  It  is  Contended  by  plaintiff  (1)  that 
there  was  some  evidence  from  which  the 
jury  might  find  that  the  deceased  did  not 
meet  his  death  from  attempting  to  leave  the 
train  while  In  motion;  (2)  that,  under  the 
application,  the  Insured  was  entitled  to  have 
a  policy  Issued  to  him  which  did  not  con- 
-taln  these  restrictions;  that,  und^  the 
application.  It  is  l^ly  to  be  tnfored  tliat 
an  accident  such  as  caused  the  death  of 
Dalley  was  within  the  express  risk  against 
which  It  was  assumed  to  insure;  (4)  that  the 
re0trictl<m  In  the  policy  cuts  out  the  probable 
accidental  violence  which,  in  the  minds  of 
both  parties,  Mr.  Dalley,  a  railway  passen- 
ger conductor,  was  Insuring  himself  against; 
that  the  restriction  would  practically  Tender 
the  insurance  nugatory  and  valueless;  and 
that  It  must  therefore  be  held  inopmitlTe 
so  far  as  this  InsnranM  is  concerned.  There 
can  be  no  doubt  about  the  correctness  of 
plaintiff's  position  when  we  take  Into  ac- 
count the  answers  given  to  the  questions  la 
the  application,  and,  had  the  action  been 
brought  upon  the  contract  made  by  the  ac- 
ceptance of  the  appUcation,  no  donbt  oonld 
arise  as  to  the  plaintiff's  right  of  recovery; 
but  the  declaration  avers  that  the  deceased 
did  not  come  to  his  death  by  the  attempt 
to  leave  the  moving  train.  Failing  to  es- 
tablish that  fact,  and  it  being  shown  by  de- 
fendant that  the  proximate  cause  of  the  in- 
jury and  death  was  the  attempt  to  leare 
the  train  while  In  motion,  it  is  now  assayed 
that  that  waa  one  of  the  very  risks  insured 
against,  and  plaintiff  should  be  permitted 
to  recover  for  that  reason.  We  think  thtt*e 
was  no  evidence  from  which  the  jury  would 
have  been  warranted  in  finding  that  Dalley 
came  to  his  death  by  any  other  means  than 
in  an  attempt  to  leave  the  train  while  In 
motion.  We  are  also  satisfied  from  the  ap- 
plication and  the  information  which  that 
gave  to  the  defendant  company  that  acci- 
dents of  this  kind  are  of  the  risks  Intended 
to  be  Insured  against  The  sole  businen  of 
the  deceased  was  in  running  passeugw 
trains,  and  this  was  plainly  stated  in  the 
application.  It  is  common  knowledge  that 
conductors  of  passenger  trains  on  oil  rail- 
roads must,  ia  the  very  natmw  of  their  busi- 
ness, not  only  enter,  but  leaye,  their  trains 
before  th^  come  to  a  full  stop.  It  is  com- 
mon knowledge  that  conductors  of  passenger 
trains  have  full  charge  of  their  trains.  They 
give  the  signal  to  start,  and.  after  the  train 
starts,  they  get  on  brard.  At  stations  when 
the  train  pulls  np,  and  befcse  it  stops,  the 
conductor  alights  upon  the  platform.  TlOa 
may  be  a  dangerous  practice,  but  It  Is  amons 
the  risks  which  the  passenger  cmdnctor  as* 
sumes  when  he  enters  upon  such  employ- 
ment; and  flo  general  la  this  knowledge  that 
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tbs  defendant  company,  wbm  It  toiA  and  ap* 
invTed  the  application,  moat  hare  had 
knowledge  of  It  In  rlew  of  this,  the  abore 
restrlctlfm  In  the  pidlcy  cannot  be  insisted 
upon  by  the  defoidant  company,  and,  If  the 
declaratton  had  been  based  upon  the  con- 
tract  actually  made,  the  Questlona  here 
raised  by  plaintiff  mi^t  be  of  araU.  am 
before  stated,  the  contract  was  complete 
when  the  application  was  accented  and  cred- 
it gtren  by  the  secretary  tta  the  premium. 
The  Inmranoe  which  the  patties  agreed  up- 
<m  la  anhstantlally  set  ont  In  the  appUca- 
tlra,  and  the  Insured  had  no  reason  to  t>e- 
Uere  fh»n  It  that  then  was  to  be  any  such 
restriction  aa  to  raterlng  <x  leaving  moTitig 
tratna  as  contained  In  this  policy.  He  was 
«ititled  to  hare  a  policy  Issned  to  him  in 
ccmfOTmlty  to  the  appUcatlon,  and  If  the  salt 
had  been  planted  on  the  contract  of  Insur- 
ance sndi  u  the  minds  of  the  parties  met 
upon,  and  the  other  facts  were  aa  found  by 
the  jvrj,  there  could  be  no  doubt  about  the 
right  of  recovery.  If  it  was  the  Intent  of 
tike  parties  that  the  policy  should  Issue  at 
once  when  the  appUcatlon  was  accepted, 
and  the  ai>pllcatl(m  was  accqited  to  take 
effect  OS  of  Jannaiy  19th,  so  as  to  glre  the 
Insured  the  same  legal  remedy  which  he 
would  have  hod  had  the  policy  bera  de- 
livered on  that  Aay,  and  that  was  the  In- 
tuit of  the  parties,  the  law  win  give  effect 
to  audi  Intention.  Darenport  t.  Insurance 
Ca,  17  Iowa.  276;  PeiUns  t.  Insurance  Co.. 
4  Cow.  646;  Tayloe  t.  Insurance  do.,  9  How. 
390.  But  as  the  declaration  counts  on  the 
policy  as  the  contract  between  the  parties, 
and  negatlTes  the  restrlctlvs  clause,  and  this 
not  being  proTed,  the  action  cannot,  In  Its 
present  form,  be  maintained,  and  the  Judg- 
ment of  the  court  below  must  be  rerrased. 
New  trial  granted,  with  costs.  The  other 
Justices  concurred. 


PlILLINa  T.  PTTBFBB,  Probate  Judge. 
iSnpreme  Oonrt  of  Michigan.   Jan.  4,  1683.) 

MurDAMOB— AoAiKST  Frobati  JoDoa— AtBIOX- 
MBirr  OT  Down. 
MandamuB  will  not  lie  against  a  probate 
Judge  to  compel  the  ^xrintment  of  oommt^ 
Kionen  to  lay  off  dower,  the  remedy  being  by 
■PPeaL 

Petition  by  Jeane  W.  Pulling  that  Edgar 
O.  Durfee,  probate  Judge  of  Wayne  county, 
show  cause  why  mandamus  should  not  Issue 
against  Mm  to  compel  him  to  appoint  com- 
missioners to  lay  off  dower  to  relator.  De* 
nied. 

Relator  filed  a  petition  In  the  probate  court 
of  Wayne  coun^  for  the  appointment  of 
commissioners  to  set  off  her  dower  In  cer- 
rain  lands  sold  by  her  husband  on  contract 
during  his  Ufetlme.  and  before  his  marriage 
to  relator,  and  in  other  Innds.  The  petition 
was  denied.  In  so  far  aa  it  related  to  the  first- 
named  lands,  on  the  ground  that  the  intw- 
«st  of  the  deceased  tbia^  was  pwsooalty. 


and  not  realty.  See  la  re  FuUlng*s  Ostate, 
97  HlCh.  875,  M  N.  W.  765,  for  a  full  state- 
ment of  fiicts. 

Fraa«  ft  Gates,  for  r^tor. 

PER  CURIAM.  An  order  to  show  cause 
is  denied.  Mandamus  will  not  lie  to  com- 
pel the  appointment  of  commissioners  to  set 
off  dower,  the  rmedy  being  by  appesL 


GIIiDBBSLBBVBI  T.  ADSTT,  Olrentt  Jndge. 
(Supreme  Court  of  Michigan.    Jan.  11.  1893.) 

LUBILITT  OH  APFULBonD— EXTBMBION  BT  ClB- 

ouiT  Junes. 
A  circuit  Judge  has  no  poww  to  extend 
the  liability  of  a  surety  on  a  bond  executed  on 
an  apiieal  from  jnetice  ■  court  by  a  Bt&j  of  ex- 
ecution made  for  that  express  purpose,  and  on 
his  own  motion. 

Petition  by  George  QlldersleeTe  for  man- 
damus against  Allen  C.  Adsit,  circuit  Judge 
of  Kent  county,  to  compel  respondent  to 
quash  an  alias  execution.  Gtontod. 

Statement  by  the  Court: 

Relator  executed  a  bond  as  surety  on  an 
appeal  from  Justice's  court  A  Judgment 
was  rendered  against  him  and  the  appellant 
at  the  circuit  Three  days  before  an  exe- 
cution was  legally  Issuable  on  the  Judgment 
the  attorney  for  the  appellee  signed  a  stip- 
ulation, which  was  filed  in  the  cause,  by 
which  he  agreed  not  to  take  out  an  execu- 
tion upon  the  Judgment  for  60  days.  On 
the  day  upon  which  an  execution  was  issu- 
able, but  for  the  stipulation,  the  respondent 
made  an  order  upon  his  own  motion,  and 
tot  the  express  purpose  of  extending  the  lia- 
bility of  the  surety,  staying  proceedings  up- 
on the  Judgment  for  60  days.  At  the  ex- 
piration of  the  stay,  an  execution  was  issued, 
and  returned  unsatisfied.  An  alias  execu- 
tion was  Issued,  which  the  rdator  moTed 
to  quash,  as  a^nst  him.  on  the  grounds 
that  It  was  not  issued  until  after  the  expira- 
tion of  the  80  days  limited  by  How.  St. 
I  7029,  and  that  the  stipulation  not  to  Issue 
an  execution  was  made  without  relator's 
consent  The  respondent  dented  the  mo- 
tion, and  relator  applied  for  a  mandamus 
to  compel  him  to  quash  the  alias  execution. 

J.  A.  Lombard,  for  relate.  J.  M.  Jaml- 
son,  fOT  respondoit 

PBB  CnBIAM.  TbB  writ  is  granted.  A 
circuit  Jndge  hu  no  power  to  extend  the 
liability  of  a  surety  on  a  bond  execut.xl  on 
an  anneal  tcom  Justice's  court  by  a  stay  of 
execution  made  for  that  express  purpose, 
and  upon  his  own  motion. 


O'BRIBN  V.  CHAMBERS,  Jndge. 
(Supreme  Court  of  l^Iicbisan.    Jan.  10,  1893.) 
Masdamcb— To  JcnOB— GBAifTiKO  New  Tkial. 
Mandamus  will  not  Issue  to  compel  the 
Judge  of  the  recordo's  court  to  grant  a  new 
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trial  In  a  criminal  ctsa^  where  the  petition  for 
the  writ  does  not  duw  that  any  eridence  waa 

gesented  to  the  judge  In  rapport  ot  the  motion 
r  the  OBW  trial. 

Petitton  by  GfarlstDpher  O'Brien  diat  F. 
£L  Chambos,  auoclate  Judge  of  tba  leoora- 
eft  conrt  of  Detndt,  abow  caiue  why  man- 
damiu  sbonld  not  Iwoe  against  him  to  c<»n- 
pel  him  to  crant  rdator  a  new  trial.  De- 
nied. 

BelatM  waa  cimvlcted  of  murder  In  the 
sectHid  degree,  and  sentenced  to  Imprison- 
meat  In  the  state  tnlaon  tot  30  jeaxa.  The 
Judgment  waa  revosed,  and  on  a  second 
trial  be  was  conrlcted  of  manslau^kter.  A 
motion  for  a  new  trial  was  denied,  and  re- 
lator apiilled  fcr  a  mandamus  to  compel  the 
resiKindCTt  to  grant  the  motion,  but  failed 
to  set  f<xth  In  his  petUlon  what  his  applica- 
tion was,  or  that  be  produced  any  eridence 
to  the  trial  Judge  In  support  of  the  motkm. 
Vor  a  full  statement  of  fhcta,  see  People  v. 
O'Brien,  82  Mich.  17,  ei2  N.  W.  84;  Id..  96 
Mich.  630,  66  N.  W.  72. 

James  H.  Pound,  Cor  rdatw. 

PBR  OCRIAM.  An  order  to  show  esnse 
Is  denied.  The  petition  fafls  to  show  what 
the  application  to  tlie  respcmdent  Was;  that 
Is  to  ssy,  It  does  not  show  that  any  eridence 
was  produced  to  the  respcmdent  In  support 
of  the  apifllcatlon  for  a  new  trisl 


THOMAS  et  aL  r.  GABTNEB  et  al.,  Cixcnlt 
Jndxeo. 

(Snpnme  Oonrt  of  Michigan.  Jan.  IS,  1898;> 
MiMDunis—To  JtiDQB  —  RacsiTss  or  Jvnaawr 

DSBTOB'i  PaOPSBTT. 

Bfandamna  ii  not  a  proper  remedy  to  re* 
riew  an  order  aKwinting  a  receiver  of  a  judg- 
ment debtor's  itroperty,  and  requiring  him  to 
a[q>ear  before  a  coinuiisaioner  for  examination 
tsnchtgg^hia  property,  sIms  sudi  sa  order  is 

Petmon  by  John  H.  Thomas  and  Oharlcs 
Cameron  that  George  Gartner  and  George 
S.  Hosma,  drenit  Judges  vt  Wayne  coonty, 
Miow  cause  why  mandamus  shonld  not  is- 
sue to  nnnpel  them  to  racate  orders  ap- 
pointing  a  lecetrer  of  teislnr^  propoty  on 
a  Judgment  creditor's  UU,  and  reqairiQK 
tbem  to  appear  beftwe  a  commissioner  toe  ex- 
amination. For  a  full  statement  of  faetn, 
see  DultoD  t.  Thomas,  W  N.  W.  22D^  97  Mich. 
98.  Dented. 

John  Galloway,  tta  relator. 

P£B  OUBIAM.  Bfandamns  Is  not  a  prop- 
er remedy  to  rerlew  an  appealable  order  in 
a  chancery  caae,  nor  is  the  irregularity  of 
the  appointment  of  a  receirer  under  a  Judg- 
ment credltw's  bill  any  reason  for  the  de* 
fendants  objecting  to  an  examination  con- 
oeming  their  propoty  and  effects.  Howard 
▼.  Pslmar,  1  Waik.  Oh.  891. 


FISHBL  T.  GBAND  TBAYEBSB  OIBCnrr 
JUDGBl. 

(Bopreme  Court  of  MIddgan.  Jan.  81,  1808.> 
MiXDmuB— To  Judos— VACATuia  Coxsutt  Ob^ 

DBB. 

Mandamns  will  not  issue  to  compd  a 
annut  Judge  to  vacato  an  ordw  in  a  dumoety 
causa  made  1^  consent  of  both  partiea 

Petition  by  Herman  Flahel  for  a  mandamus 
to  compd  J.  O.  Bamsddlt  drcolt  Judge  oT 
Grand  Tnvecfie  county,  to  set  aside  and 
racate  an  orda  made  in  a  chancy  snlt 
pending  In  respondent's  court,  ordering  an 
election  of  offlcers  of  the  Hebrew  Congrega- 
tion Betbd,  of  Trarcrse  dty,  to  be  held  In 
the  synagogue  of  said  congregation.  It  ap- 
peared from  the  return  of  the  respMident 
that  the  ordw  complained  of  was  a  consent 
order.  Denied. 

Pratt  ft  Darls,  tor  rdator.  W.  H.  Foster^ 
tor  respondrat 

PBB  OUBIAM.  The  writ  Is  denied,  th* 
ordo-  complslned  of  being  a  c<»isent  ordtt-. 


HICKS  T.  BOABD  OF  ATJDITOBS  OF» 
WAYNB  COUNTY. 

(Supreme  Oonrt  of  Michigan.    Feb.  9,  1893.> 

HmAifos— To  CoosTT  Auditob—Pathbst  or 
Cunts. 

Where  the  school  commissioner  has  fail- 
ed to  determine  the  compensation  of  an  assist- 
ant school  risitor  appointed  by  him,  as  required 
by  Laws  1881,  Act  No.  147.  S  8,  snbd.  6,  man- 
damus will  not  Ue  against  the  bpszd  of  county 
auditors,  on  relation  of  liie  visitor,  to  compel 
them  to  pay  him  for  his  serrices. 

Petithm  by  Hubert  W.  Hicks  tor  man- 
damus to  compel  the  board  of  auditors  of 
Wayne  county  to  pay  Mm  for  swrlces  claim- 
ed to  hare  been  rwdered  as  an  assistant 
rlsltw  of  schools  under  an  appdntment 
made  by  the  commissioner  of  schools  of 
Wajme  counly,  pursuant  to  subdlridon  6, 
S  8,  Act  Na  147,  Laws  1891.  The  commis- 
stomer  failed  to  determine  relator's  compen- 
sation, as  required  by  the  act  Denied. 

Brennan,  Dumdly  A  Van  de  Mark,  for 
idator.   O.  F.  Hmst,  for  respMident 

PBB  OUBIAM.  Writ  dented,  on  the 
ground  that  the  commissioner  of  adioois  has 
not  determined  the  compeosatton  et  relator* 
as  required  by  law. 


GBAND  BAPIDS  GUABO  r.  BUXSLEY. 
(Snpnme  Court  of  MIdiigan.   Fab.  1, 180B.) 

8O01BTIB8--El,B0TI0H  OT  OFFTOSRS. 

An  election  of  a  treatnrer  of  a  roluntaty 
association  bj  the  board  of  directors,  nn  whom 
that  power  Is  conferred  by  the  constitution  and 
by-laws,  is  void,  where  notice  of  the  meeting 
was  -not  gtren  to  all  the  directors,  and  the 
terms  of  cAce  ot  some  of  tliOBo  partldpatlas  i» 
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the  election  had  not  commeiMed;  and  the  old 
treainrer  is  entitled  to  retain  tlie  books,  papera, 
and  moneys  of  the  aaaodatloD,  as  against  the 
person  so  elected. 

Petlti(Hi  hj  tlie  Orand  Baplda  Guard  tor 
nmndamnd  to  compd.  Edwin  J.  BtUkley  to 
mmoAer  books,  papers,  and  moneys  in  his 
poBsesaitm,  treasurer  of  relator,  to  his 
successor  In  office.  Denied. 

Statement  by  the  Court: 

R^tor  Is  an  unincorporated  organization 
toemeA  fix  social  purposes,  and  gormied  by 
a  cimstitntion  and  by  laws  adopted  by  the 
organisation.  The  constitution  provides  for 
the  electl(Hi  of  a  board  of  directors  on  the 
first  Monday  of  December,  to  htdd  Uielr  of- 
fices for  one  year  from  the  1st  day  ot  Jan- 
nary  following,  or  nntQ  their  successors  are 
elected.  It  Is  the  duty  of  this  board  to  deet 
a  presldeiit,  lice  president  secretary,  and 
treasurer.  On  December  22, 1882,  the  board 
of  directors,  whose  terms  of  office  were  to 
Gomm«ice  January  1, 18QS,  assumed  to  dect 
a  treasurer  to  succeed  the  respondoit,  notice 
of  which  dectitm  was  not  ^ren  to  aU  of 
the  members  of  the  traard.  Upon  the  retna- 
al  of  the  respdndent  to  turn  ovur  the  tKxdcs, 
papers,  and  mon^  In  his  hands  to  tbe  par^ 
dalming  nndw  sidd  electi<m,  this  proceeding 
was  Instltated  to  compel  the  aurreiider  of 
the  aame.  . 

G.  O.  Smedley,  tor  relat<»'.  Mltchd  &  La 
Orou,  for  reaptrndeut 

FBR  CUBIAM.  A  writ  of  mandamus  Is 
denied,  on  the  ground  ttiat  tbe  alleged  treaa- 
orer  waa  not  duly  dected;  notice  of  the 
meeting  at  whldti  he  Is  claimed  to  have  been 
elected  not  having  heeu  given  to  some  of  the 
directors,  and  the  term  of  <^ce  of  tbe  di- 
rectors  not  having  commenced  at  the  time 
aald  alleged  Section. 


JOHN  HANCOCK  MUT.  LIFE  INS.  OO.  v. 

DURFEB.  Probate  Judge. 
<Supreme  Court  of  Bficfaigan.    May  SI,  1S9S.) 

JCAJTOAinn— To  PBOBA.TB  JUIWS— COMTINOBKT 

Gums. 

Handamua  will  not  lie  to  eompd  the 
probato  judge  to  allow  a  contingent  claim 
against  an  estate,  the  remedy  being  by  appeal 
nom  Us  order  rejecting  It 

PeUtkm  by  the  John  StLUoodk  Mutual  Ltft 
Xnanranca  Company  agalnat  Edgar  O.  Dur- 
Cset  Ipnbate  Jvdfe  oC  Wayae  eoimty,  to  com- 
pel respondent  to  allow  a  eonttngoit  dalm 
against  tbe  estate  of  a  deceased  powm,  attr 
er  the  same  had  been  disallowed  by  re^ond- 
«at  on  a  hearing.  Denied. 

Alfred  RtmaeH,  for  relator. 

PER  CURIAM.  An  order  to  show  cause 
Is  denied,  the  remedy  being  by  appeal,  inhere 
a  contingent  claim  against  an  estate  is  dis- 
allowed by  Ham  psobate  JodgB  upon  a  heat- 
tog. 


HITCHCOOK  V.  HOSMBE,  Circuit  Judge. 
(Supreme  Court  of  Michigan.    May  81,  1883.) 

MaKDAXUS— To  ClBODIT  JCSQB— TAOATmO  JOVO- 

Mandamus  will  not  Issue  to  compel  a 
circuit  judge  to  vacate  an  order  setting  aside 
a  judgment,  where  the  record  does  not  show 
that  any  application  haa  been  made  to  Um  for 
relief. 

Petition  for  mandamus  by  Alliaon  L.  Hitch- 
cock to  cranpel  George  S.  Hosmer,  clrcalt 
Judge  of  Wayne  county,  ta  vacate  an  ordor 
setting  aside  a  Judgment  Denied. 

For  fOrmw  r^^or^  see  65  N.  W.  841. 

Bo  wen,  Donglu  Jk  Wbtting,  tar  rriator. 

PER  CCRIAM.  An  order  to  show  cause  Is 
denied,  the  record  fiiOing  to  show  that  ap- 
pHcatlea  had  been  made  to  the  zasgaDdent 
to  set  salde  the  order  complained  of. 


CHANDLER  at  at  v.  ANTRIM  UIKUUXT 

JUDOBu 

(Supreme  Court  of  Michigan.    June  18,  ISM.) 

ICASnmus— To  Cibcuit  Jtmo*— SuFPUSsnre 
Dbpositioh. 
Mandamus  will  not  lie  to  campA  a  dr- 
colt  Judge  to  suppress  s  deposition,  bet  the 
qneraon  should  b«  raised  on  appeal. 

Petition  by  Thomas  B.  Chandler  and 
EYanklln  Taylor  for  mandamus  to  compel 
the  drciiit  Judge  of  Antrim  county  to  sup- 
press a  deposition  taken  In  the  case  of  Dray- 
ton V.  GiiandlO',  reported  In  08  Mich.  888, 
83  N.  W.  668,  undtf  an  order  of  the  iowtt* 
court;  reopening  tiie  case  for  the  purpose  of 
taking  testimony  as  to  the  value  of  tbe  prop- 
erty covered  by  tbe  diattel  mortgage  mens 
tloned  In  the  o^Ion  im  said  case.  Denied. 

Nelson  C.  Weter.  for  relator. 

PER  CURIAM.   An  order  to  show  cause 

IS  denied.  The  question  should  be  raised  up- 
on appeaL 


GIBSON,  Commissioner  of  Highways,  et  ai.  v. 
LENAWEE  CIRCUIT  JUDGE. 

(Supreme  Court  of  Midilgan.   June  18,  1883.) 

Uuisunis— Amqwu  Bbhsdt  bt  ApniL. 
Mandamns  to  compel  the  quashing  of 
a  writ  of  certiorari  to  review  proceedings  of  a 
falghwu'  oonunisdoner  in  laying  oat  a  tvlvate 
road  will  not  be  granted,  there  being  aMqoate 
remedy  by  appeaC 

Application  for  mandamus,  on  tbe  relation 
of  Samuel  Gibson,  commlBBioner  of  high- 
ways, and  Mark  B.  Mills,  cleric,  of  the  town- 
ship of  Macon,  to  the  Lenawee  circuit  judge. 
Writ  denied. 

Relators  applied  for  mandamus  to  oompel 
tbe  re^ondent  to  quash  a  writ  of  certiorari 
allowed  by  him,  and  Issued  from  his  oonrt, 
to-  review  the  proceedings  of  niator  Gibson 
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as  blghway  connabniiona,  In  livlns  out  ft 

private  road. 

J.  W.  Wigbtman,  for  relator. 

PBB  CURIAM.  OcAec  to  show  cause  de- 
nied, for  the  reason  that  there  1b  an  ade- 
quate remedy  bj  appeal  after  Judgment  In 
the  drcult  court 


MUSKEGON  BOOMING  GO.  t.  MUSKE- 
GON CIRCUIT  JUDGE. 

(Su^nme  Court  of  Michigan.    June  IS,  1893.) 

Hahdamds— Obdbb  to  Takb  Dbfobition— Vaoa- 

TIOS. 

Mandamna  will  not  Ue  to  vacate  an  or- 
der for  the  laauance  of  a  eommlHlon  to  take  the 
depoattton  of  a  witness  on  a  motion  for  a  new 
trial,  anthoriaed  hr  How.  St  |  77(16,  wlwre  one 
refuses  to  make  a  depodtion. 

Api^cation  tor  mandamua,  on  the  r^tlrai 
of  the  Muak^on  Boomins  Compai^,  to  th« 
Muakegoa  drcolt  judges   Writ  denied. 

Statement  by  the  Oourt: 

BeJatw,  who  wai  the  defendant  In  a  snlt 
In  the  drcnlt  court  of  Muafcegon  county,  re- 
covered a  Judgmmt  therein.  The  plaintlflTB 
made  a  motion  tor  a  new  trial,  and,  aft« 
noticing  the  motion  for  hearing,  presented  a 
petititm  to  the  court  setting  forth  said  facts, 
and  averring  that,  tor  the  purposes  of  the 
motion,  it  was  necessAry  to  bave  the  deposi- 
tion of  one  Brakeman,  who  tiad  refused  v(d- 
untarlly  to  make  Ms  depoaltira  In  ttut  be- 
half, and  praying  tiie  court  to  direct  a  com- 
mission to  be  Issued  to  one  Saper,  an  inhab- 
itant of  the  county  of  Muskegon,  to  tako  the 
testimony  of  Brakeman,  who  resided  in  tlie 
same  county.  An  order  was  made  that  a 
commission  Issue,  and  the  nUator  applied  for 
a  mandamus  to  CMnpd  respondent  to  vacate 
the  order,  he  having  refused  to  do  so  on  mo- 
tion. 

Smith.  Nims,  Hoyt  tc  Erwin,  for  relator. 

PER  CURIAM.  Mandamus  wlU  not  lie 
to  vacate  an  order  for  the  issuance  of  a 
commission  to  take  the  deposition  of  a  wit- 
ness on  a  motion  for  a  new  trial,  undw  How. 
St  I  776& 


BACKUS  T.  GABI/FON,  Oonnty  l^sasurer. 
(Snprema  Court  of  Michigan.    Oct  8, 1883.) 
Mandakds— Trbasurbb's  Tix  CsarnnaAn— Af- 

PLtOATION  TO  CiROniT  JuDSB. 

The  supreme  court  will  not  Issue  a  writ 
of  mandamus  to  a  coDDtf  treasnrer  to  fnmlsh 
a  tax  certificate  gratuitouflly,  but,  If  a  drcnlt 
judge  Illegally  refuses  to  hear  an  application  for 
Bw^  writ,  abdication  should  be  made  to  tlw  su- 
preme court  to  compel  fha  judge  to  do  so. 

Application  fcH*  mandamus,  <m  the  relattm 
of  Charles  K.  Backus,  to  Mlltcm  B.  Carlton« 
treasure  of  Wayne  county.   Writ  denied. 

Statement  by  the  Court: 

R^tiH',  desiring  to  record  a  land  emtract. 


applied  to  respondoit  for  ft  certificate  as  to 
taxes,  under  section  185,  Act  No.  206,  Laws 
1893.  for  which  a  fee  of  40  cents  waa  de> 
manded,  whidi  relator  reused  to  pay,  and 
applied  to  the  circuit  cotirt  of  Wayne  coun- 
ty fw  a  mandamus  to  compel  reep<mdent  to 
fnmlsh  the  certificate  gratuitously.  An  an- 
Bwer  waa  filed,  and  the  proceedings  vero  dis- 
missed by  Judge  Hosmcr.  on  the  ground  that 
ft  pnbllc  qnestt<m  was  Involved  which  should 
be  speedily  and  finally  settied.  and  that  the 
application  should  have  been  made  to  the 
supreme  court,  and  thereupon  the  present 
application  was  made. 

Henry  A.  Cbaney,  for  relator. 

PER  CURIAM.  An  order  to  show  cause  Is 
denied.  If  a  circuit  Judge  Illegally  refuses  to 
hear  an  appllcaU<m  for  a  mandamus,  the  re- 
latw  should  apply  to  the  supreme  court  for 
an  <vder  to  compel  him  to  do  sa 


LOVE  et  at  V.  ST.  CLAIR  CIBOUIT 
JUDGE.  . 
(Supreme  Conrt  of  Michigan.    Nov.  1, 1883.) 
Handaiids— GoKTBXFT  Obdbk  —  Vaoatioit— Cbr- 

TIORAUI. 

Mandamus  will  not  lie  to  vacate  an  or- 
der for  contempt,  cwtiorari  being  die  prcv^r 
remedy. 

Anilicatifni  for  mandamns,  on  the  relation 
of  William  Love  and  Albert  H.  SChc^eld,  to 
the  St  Glair  circuit  Judge.   Writ  denied. 

Belatms  were  adjudged  goUty  of  contempt 
In  refusing  to  pay  the  coste  awarded  against 
them  ou  a  cmtinnanc^  and  applied  fw  a 
mandamus  to  racato  the  contempt  tffdw. 

John  M.  Kane  and  Thomas  Wellman,  for 
reiatcwa  Northup  &  O'Dtmnell,  for  respond- 
ent 

PER  CURIAM.  The  writ  Is  denied,  certi- 
orari being  the  proper  remedy. 


UNDERWOOD  v.  NBWATOO  CIRGUIT 
JUDGE. 

^uprme  Court  of  Michigan.    Nov.  1, 18&3.) 
Mandamus. 
Mandamus  does  not  lie  to  vacate  an  or- 
der Buspaiding  from  practice  an  attorney  at 
law. 

Original  apiflleatiai  at  the  relation  of  Mer- 
ritt  W.  Underwood  for  mandamus  to  John 
M.  Palmer,  drouit  judge  of  Newaygo  county. 
Denied.  ■ 

Bdatw  applied  tor  mandamns  to  compd 
the  respondent  to  vacate  an  order  m«pendlng 
him  from  practice  sa  an  attwn^  at  law 
fbr  one  year, 

M.  W.  Underwood,  In  pro.  pw. 

PER  CURIAM.  An  order  to  show  cause 
la  dolled.  Mandamus  Is  not  Oio  proptf 
remedy. 
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PBOPLB  T.  DUNCAN. 
(SipraoM  Court  of  Michigui.    Not.  28»  1893.) 
PwKummAKT  BxAMix&Tio:!— MAaiBTUU  am  Wra- 

NBSS— PRACTICB. 

niongh  defendaot  id  a  erlmliial  eaie 
makea  affidavit  that  the  justice  who  iMuad  the 
wamnt  ii  a  material  witness  in  his  behalf,  the 
jnstice  cannot  transfer  the  case  to  anotlier  Jus- 
tice,  and  must  proceed  with  the  examination. 

Oertlorari  at  the  suit  of  Joba  IHrncan  to 
flte  derk  and  shwifl  ct  Sanilac  county  to 
rerlew  the  prooee^ngs  under  which  the  sher- 
iff detains  petitioner  In  custody.  Bevoraed. 

Statement  by  the  Court: 

Ctftknarl  to  Inqolre  into  the  right  to  de- 
tahi  the  petitioner  nndo*  a  justice's  com- 
mitment to  await  bis  trial  for  rape.  The 
petitioner  was  arrested  upcm  a  warrant 
darging  bim  with  the  crime  of  rape,  and. 
en  tatmgbt  before  the  Jnstice  of  tlie 

peace  who  issued  the  warrant,  made  an 
affldavlt  that  the  Jnstice  was  a  matrala]  wit- 
ness tai  bis  behalf.  The  Justice  tranriored 
the  complaint  and  warrant  to  another  Jus- 
tice of  the  peace,  before  whom  the  respond- 
ent warn  talcen,  and  be  proceeded  with  the 
examination,  and  held  the  respondent  fbr 
trial  at  the  drcolt,  and  In  defatdt  of  ball 
committed  him  to  the  county  Jail  to  await 
SDch  trial. 

A  H.  Ellis,  Atty.  Gen.,  and  W.  A.  Mills. 
Pros.  Atty..  for  the  People.  Farley  &  Alt- 
Un.  for  def oiduit 

PER  CUBIAM.  Where,  upon  an  affidavit 
made  by  the  accused  that  the  examining 
magistrate  Is  a  material  witness  for  the  pris- 
ons, be  is  taken  before  another  magistrate 
tor  examination  by  direction  of  the  first 
magistrate,  such  action  is  lUegal,  and  the 
Joatlce  who  Issued  the  warrant  does  not 
lose,  nor  does  the  other  magistrate  acquire, 
Jurisdiction  of  the  caae,  and  the  prlsone^ 
should  be  talcen  before  the  magistrate  whtr 
issued  the  warrant,  who  should  proceed 
vlth  the  examination. 


GYPSUM  PLASTBR  &  STUCCO  CO.  T. 
KENT  CIRCUIT  JUDGH, 

(Sopreme  Coort  of  Michigan.    Nor.  28,  1893.) 
AtucmuH^SHARss  or  Stock— EqunTABLs 

TlTLB. 

Shares  of  stock  In  which  defendant  has 
only  the  beneficial  interest,  and  which  stnud  in 
the  name  of  a  tlitrd  person  as  trastee,  cannot 
be  niMected  to  attachment  as  defendant's  laoa- 
tttr,  since,  in  the  absence  of  estoppel,  the  right 
to  attach  shares  of  stock  exists  only  where  the 
legal  title  Is  vested  in  d^radant  Van  Nor- 
naa  t.  Orenit  Jndge,  7  N.  W.  796.  40  Mich. 
2M.  followed. 

Petition  for  mandamus  by  the  6y]?enm 
Plaster  &  Stucco  Company  against  the  dr* 
enit  Judge  of  Kent  county  to  compel  respond- 
ent to  vacate  an  otA&c  dismissing  an  at- 
tacfament  sued  oat  by  relates.  Denied. 


Statement  by  the  Court: 

Rebitor  sued  out  of  resi^nident's  court  a 
writ  of  attachmmt,  and  sought  to  levy  it 
upon  certain  aharea  of  ato(&  Issued  b7  a 
Michigan  cwporation  to  defendant's  man- 
agw,  as  tniatee,  defendant  being  a  foreign 
corporation.  Defendant  claimed  a  Ixae- 
fldal  Interest  In  the  stock,  but  its  name  did 
not  aivear  vpoa  the  cwporate  Ikk^  ck  stock 
certificate,  and  the  legal  title  to  the  stock 
was  vested  In  the  tmstee  at  the  time  of  the 
attempted  attachment  Resptmdent  dismiss- 
ed the  attachment  procee^ngs,  and  relator 
aps>lled  for  mandamus  to  vacate  the  order 
of  dismissal. 

Smiley,  Smith  ft  Stevens,  for  relatw.  But- 
terfleld  &  Keeney,  for  respondent. 

PER  CURIAM.  The  writ  is  denied.  The 
case  falls  within  the  rule  laid  down  In  Van 
Norman  v.  Ohrcult  Judge,  46  Mich.  204>  7  N. 
W.  796.  It  appearing  that  there  is  no  estop- 
peL 


FBLCHER  V.  BBBVOORT,  Clrcolt  Judge. 
(Supreme  Court  of  Michigan.    Dec  12,  189a) 

Hahdamus— To  CiBcciT  JuDOfl  —  RiQuiaiMO  Ad. 
vmaskh  Appsal  Bchid. 
Mandimus  will  not  lie  to  compd  a  dr- 

cnlt  judge  to  vacate  an  ord^  reaniring  an  ap- 
pellant to  file  an  additional  appeal  bona  for  the 
Insafficiency  of  the  sureties  in  the  origiuai  Itoud. 
but  an^lant  should  either  file  the  new  bond  or 
make  a  showing  of  the  sufficiency  of  the  vure- 
ttes  before  the  circuit  court. 

Petltl<m  ftv  msndamus  George  P.  Fd- 
ober  against  Houy  N.  Brevoor^  circuit  Judge 
for  Wayne  county,  to  oompd  respcmdait  to 
vacate  an  order  requiring  relator  to  file  an 
additional  aitpeal  Ixmd.  Denied. 

R^tor  appealed  ftom  a  Judgment  in  som- 
mary  procee^ngs  to  recover  Hie  possession  of 
land,  and  on  mollfn  of  the  appellee  waa  or^ 
dered  by  the  respondent  to  file  an  additional 
appeal  txmd,  on  Uie  ground  i)t  tbe  insufflden- 
car  <tf  the  snretleB  In  the  original  bond.  Re- 
lator objected,  ml  the  groimd  of  the  alleged 
Insufficiency  <^  the  aflldavlt  filed  In  support 
of  the  motion,  and  applied  for  a  mandamus 
to  vacate  the  wder. 

T,  B.  Tarsney.  fbr  relator. 

PER  CURIAM.  An  order  to  show  cause  is 
denied.  There  is  no  occasion  for  interfering 
with  tbe  discretion  of  tbe  circuit  Judge  by  the 
discretionary  writ  of  mandamus,  where  re- 
lator could  have  filed  a  new  bond,  or  made  a 
showing  of  the  safildency  of  the  sureties,  be- 
fore  tbe  circuit  court 


MOTIiB  V.  HOUGHTON  CIRCUIT  JUDGE. 
(Supreme  Court  of  Michigan.    Dee.  18,  1898.) 
Capias  Ad  BESPOimaNDiTH— Aitidavit. 
A  capias  ad  respondendum  should  not  is- 
sue hi  an  action  for  defranding  r**'""*  out  vt 
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Us  mon^,  where  th«  alteifatloiui  u  to  the 
<t«iid  in  ow  afBdftTit  for  the  writ  axe  heora^r. 

PetltltHi  by  Stephen  Moyle  for  maBdamiu 
to  comp^  the  dradt  Jvdse  of  Hooghton 
-coan^  to  vacate  as  order  qnadilng  a  writ 
•of  caplaa  ad  revondCTOam  med  out  by  re- 
lator. Denied. 

Statement  by  the  Ooort: 

Relator  aned  out  a  writ  of  capias  ad  re- 
apwdendnm  from  reapondeat's  court  a  poo 
«a  affidavit  In  vUch  be  avored  ttiat,  de- 
«irtnff  to  remit  a  sum  of  money  to  fltegland, 
tie  appUed  to  the  defendas^  wbo  waa  post- 
vuHter  at  Oahimet  BOdi.,  for  a  pdat-t^Oce 
nioney  order  for  the  desired  amount,  and 
was  lafnvMd  that  d^endant  eaald  not  sell 
■one  for  that  biiqi,  but  coidd  adl  a  talU  of 
•exchange,  payable  In  London,  England,  for 
the  dcBlred  ameant;  that.  In  answer  to  re- 
lator's Inquiry  If  there  was  muy  Utt&am 
In  auraness  and  aafety  between  the  two 
■nodes  of  seadlng  the  mon^,  the  OgteaA- 
ant  assured  relator  that  there  waa  none; 
that.  In  reliance  upon  such  representation 
and  statements,  relator  purchased  the  bill 
of  exchanKC,  and  paid  the  defendant  there- 
for, and  forwarded  It  to  Bn^and;  that  «p- 
•on  its  iresmtatlon  at  tito  bank  upon  whldi 
K  w»a  drawn  payment  was  refnasd,  fw  the 
veason  that  the  defmdant  had  no  mon^  to 
Ills  credit  at  said  bank;  that  the  Mil  of  ex- 
change was  returned  to  relator,  and  pre- 
sented to  the  defendant,  who  r^Aised  to  re- 
fund the  money  paid  therefor;  tiiat  relator 
afterwarda,  and  for  the  flrat  time,  learned 
that  the  practice  pursued  by  the  defendant 
In  aening  foreign  UUs  of  exchange  was.  on 
receiving  the  mon^,  to  request  a  banking 
firm  (naming  them)  In  GUcago,  IIL,  to  send 
-a  letter  of  advice  to  the  bank  on  which  the 
)blll  waa  drawn,  requesting  its  payment;  that 
at  the  time  defendant  requested  tiie  Ghfeago 
bankers  to  send  a  letter  of  advice  request- 
ing payment  of  the  bill  of  exebange  sold 
relator  he  sent  them  a  worthless  check, 
which  was  Immediately  returned  to  tbem, 
protested,  and  they  thereupon  notified  the 
bank  upon  whtch  the  bill  of  exdiange  was 
drawn  not  to  pay  it  Upon  motion,  respond- 
ent quashed  the  writ,  and  relator  applied 
for  mandamus  to  compel  him  to  vacate  audi 
order. 

W.  F.  Rlggs,  for  relator.  Chadboume  & 
Sees,  for  respondent 

PER  CURIABf.  Writ  of  mandanras  de- 
nied on  the  ground  that  the  allegations  of 
fraud  In  the  affidavit  are  hearsay. 


TURNER  V.  MUSKEGON  MACHINE  ft 
FOUNDRY  CO. 

CSnpreme  Court  of  Michigan.  Dee.  18.  189.^.) 
Costs  ox  Appeal — Stbnooraphsr's  Tbanbcript. 

The  coat  of  stenographer's  record, 
.trroeured  during  the  trial  la  oontemplatloD  cz 
••■o  In  mUOag  a  bill  of  exeeptfoni^  and  aobso- 


Jueodr  nsed  for  anch  pnipose,  is  within  Laws 
B87,  Act  214.  (S  B«w.  St.  1  ISmM,)  which  au- 
thorizes the  taxation,  as  coats  on  appeal,  of  ths 
■am  paid  tiie  official  atenograiAer  of  the  fonr> 
teeath  Judicial  district  for  fumlahiog  a  tm- 
Bcrlpt  of  the  evidence  to  either  party  desiring 
to  move  for  a  new  trial  w  to  amjeal. 

Motion  ffv  itttsxation  of  coats.  Dented. 

Statement      Ite  Court: 

Act  Na  214»  tm  1887.  <8  How.  Bt  | 
6534b4,)  makes  it  the  duly  of  the  official 
stenographs  Ol  the  ftmrteenth  Judith  dr^ 
cult,  In  case  the  coonsel  for  either  party  de- 
sires ■  trananipt  «f  flw  whole  or  a  part 
of  tfte  testhnmir  or  preoeedliigs  In  a  salt, 
for  the  purpose  of  movlng>  Air  a  new  trial, 
or  for  removing'  the  cause  to  the  supreme 
court,  to  furnish  the  same  wHSdn  a  reason- 
able ttme,  toe  wblch  he  Is  entitled  to  r«- 
oshns  10  cents  pa  tMo;  and  the  sum  ao 
paid  Is  taxed  na  a  p»t  of  the  eosts.  Dnr- 
1^  Hie  trial  of  this  case  tto  defentent  pro- 
enred  a  dally  co^  of  the  testimony  In  con- 
templation of  lla  «se  In  settiing  a  MU  of  ex- 
ceptions, and  used  It  for  fhat  purpose,  and 
for  the  parposes  of  the  trial,  and  the  amount 
paid  for  the  same  was  tand  aa  a  part  of 
defendant^i  costs  In  the  supreme  court 

De  Long  &  O'Hara,  for  the  motion.  Smith, 
Nlms,  Eoyt  &  Erwln,  opposed. 

PER  CURIAM.  In  the  fourteenth  judicial 
circuit  the  cost  of  the  stenographer's  record 
of  the  EH-oceedings  of  the  trial,  procured  dor- 
iug  the  trial  in  contemplation  of  use  In  set- 
tling a  bill  of  exceptions,  may,  If  subsequent- 
ly  used  for  such  purpose,  be  taxed.  This 
Is  within  tiie  rale  laid  down  In  Re  Ward'a 
Estate,  (decided  Feb.  S,  1889,  and  not  re- 
ported,  no  ophtkm  being  filed.)  Motion  for 
retaxatlon  denied. 


I  ORrrTHrNDBN  T.  RBILLY,  Circuit  Jadjre. 
(Supreme  Court  of  Michigan.  Dec.  13,  1S93,) 
VAimiicns — To  Jnoos — Ckbtiorari, 
Mandamus  will  not  issue  to  compel  a 
drcnit  Judge  to  vacate  an  order  dismissing  aa 
appeal  from  the  probata  court,  where  relator 
has  permitted  his  remedy  certiorari  to  bs 
lost      IvsB  of  tlms. 

Petition  by  Charles  D.  Crittenden,  as 
guardian,  etc^  for  mandamus  to  compel  Cor- 
nelius J.  Rellly,  presiding  as  circuit  Judge  of 
Macomb  county,  to  vacate  an  order  dismiss- 
ing an  appeal  from  the  probate  court  De- 
nied. 

ram  appeal  was  tnm  an  order  of  the  pro- 
bate court  admitting  a  will  to  probate.  Aft- 
er the  dismissal  of  the  appeal,  relator  suf- 
fered mwe  than  a  year  to  expire,  which  la 
the  time  limited  by  8  How.  Ann.  St  |  8686. 
for  bringing  cerUorarL 

Black  A  Dodge,  for  retatm.   F.  H.  Gan- 

fleld,  for  respondent 

PER  CURIAM.  The  reUttw  had  a  rem- 
edy by  certiorari  whlA  has  been  lost  tv 
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lapse  oC  tlsM^  aad  a  writ  of  snndamiu  win 
■et  be  granted  to  extend  tbe  time  beyond 
ttat  limited  tor  brtnclns  oertlorart. 


CHIEHA  et  at.  T.  BRBVOOBT,  Circuit  Judgft 
(Snpreme  Court  of  Micblgui.    Dec  13,  1893.) 
lIun>AMca— To  Uikcdit  JuDoa— VAOi-TiKO  In- 

A  rircttlt  Jiidfe  haa  tike  Jortadlctlon  and 
power  to  tsine  an  Injonctioa  restraining  tbe 
ewaers  of  the  majority  of  the  capital  stock  of  a 
florporatuKi  from  LoJdiog  a  meeting  for  the  elec- 
tion of  a  board  of  directors  under  a  claim  that 
the  former  election  Is  iaralid,  and  hie  action  In 
thia  reapeet  wUl  aot  be  reviewed  bj  the  aaprraie 
coart  on  mandamoa  to  compel  the  vmeatuw  of 
the  Injnnetton. 

Petition  by  Oabrld  Chlera  and  otfterm 
owBoa  of  tbe  majwity  of  tbe  capital  stock 
of  a  domeatlc  etxrpwatlon,  for  maodamni 
to  compel  Henry  N.  Keroort,  drcait  Judge 
of  Wayue  conntr.  to  dlawlTe  an  Injonetion 
rcatrainlDg  reUUora  from  holding  a  meeting 
for  tbe  elaeUoD  of  a  board  of  direetora  un- 
der tbe  daln  tb&t  tbe  t<anuT  election  waa 
Inralld.  Denied. 

Jamea  H.  P<nnd,  for  relaton^  Maylniry 
ft  Lnditns,  for  reepondent. 

VSJR  CUBIAU.  The  writ  la  denied.  Tbe 
ease  was  within  tbe  Jnrtedletton  and  poww 
ef  tbe  drcolt  Jodge.  and  this  court  wlU  not 
review  It. 


8TATB  as  leL  POLLOCK  et  aL  r.  MII^LEB 
et  aL 

^qpaaiM  Ootwt  of  Nertb  Dakatik   Nor.  2U 
1808.) 

Jheaiumiiniii  Cmxbbbs— Taowaae — Pcwmi  ov 
Buuwita  ID  Bamunfc 
The  avT«nor  haa  no  power,  under  diap- 
ter  dB  of  tne  Laws  of  18d3,  to  remove  the 
tmsteea  of  the  Agricaltural  College  and  Ex- 
perimental Statitm  from  offiecb 
(Syllaboa  by  the  Coart.) 

Appeal  from  district  court,  Caas  connty; 
Winiam  B.  McConnelU  Judge. 

Action  by  the  state  of  NcHth  Dakota,  at  tbe 
relation  of  B.  M.  F(^ock  and  ofhen^  against 
B.  F.  MlBer  and  othen,  to  try  title  to  office. 
From  an  order  overruling  tbeir  demurrer  to 
the  answer,  relators  appeal  Affirmed. 

M.  A  HUdveth  and  W.  H.  BtandWi,  for  ap- 
pdantau  Beth  ttawnm  and  Ball  ft  WalBcn, 
for  te^yewdfrtfc 

OOBLI8a>  X  The  conteat  la  «hle  ettae  la 
orar  the  tUla  to  the  eOeea  of  trostee  ot  tbe 
Mertb  Dakota  AirleiUtval  OoUege  and  Bx- 
perlmental  Statkm.  The  defendants,  being 
In  actual  poaaaaiiM  of  soob  oflLoea,  are 
aougfat  by  tbia  action  to  be  remeved  there- 
fteiB,  and  tbe  ralotocs  aak  at  ttie  atme  time 
that  tbe  right  to  bold  and  exercise  the  func- 
tlma  of  such  offices  be  adjudged  to  be  hi 
T^7H.w.na3— 18 


fbem,  asd  that  they  be  ghraa  actual  possee- 
■ion  of  the  same.  The  hume  of  law  before 
na  waa  raised  In  the  court  below  by  dennirrw 
to  dsfeadanta*  answer  to  the  oomplalat  The 
denmrrer  waa  orerrnled,  and  the  rebitcm 
have  appealed  from  tbe  order  ovemiling  the 
demurrer.  The  qaeatlon  before  us  la  tiiere- 
fore  whether  the  aaawor  states  a  good  de- 
fense, In  Tiew  of  Om  aTermenta  In  the  com- 
plaint It  appeara  from  tlie  pleadings  that 
tbe  defendants  had  beoi  duly  appointed  to  the 
(Aces  wMcb  they  were  bidding,  and  that 
their  respective  tOTms  of  office  had  not  expired. 
WhatevCT  title  the  relators  have  to  the  offices 
rests  upon  tbe  action  of  tbe  governor  In  re- 
moving tbe  defendanta  ttota  auCh  (ffloes,  and 
In  appointing  the  rdattwa  to  fill  the  alleged 
vacancy  created  by  such  removal  We  are 
pointed  to  chapter  85  of  tbe  Laws  of  1803  aa 
contabgdag  the  grant  to  tbe  executive  of  this 
power  of  removal.  It  Is  not  controverted  ttat 
the  proceedings  were  In  all  respects  In  con- 
foffnilty  with  the  provWoos  of  tills  law.  rnie 
eady  qoestlmi  is  wheOur  at  tbe  aid  of  those 
IffooeedlBg  the  governor  bad  the  power  to 
remtfre  tbe  defendants  frwn  office.  We  are 
tberefere  called  upon  to  construe  this  act 
Tho  first  asctlon  thereof  provides  for  the 
appointment  of  a  state  uanrinw.  Tbe  next 
three  sections  bear  ao  directly  upon  this  qncs- 
tfam  that  we  wOl  qnoto  them  In  fOU:  "Sec.  2. 
Tbe  duties  of  ttie  state  examiner  are  to  ex- 
amine at  least  ouae  every  year  tbe  boofte  and 
accounts  of  the  secretary  of  state,  state  au- 
ditor, state  treaairer,  elsrk  of  tbe  supreme 
court,  commlBslonw  of  tesunukce,  county 
treasurer,  ooun^  andttori^  and  boards  of 
county  commlSiloncrS  of  each  county,  and 
aneh  oQner  county  offlcoM  of  any  coanty,  up- 
<m  the  request  by  the  board  of  coonty  com- 
mlaslontta.  8eo  8.  It  ahall  be  the  duty  of 
the  state  examiner  te  assume  and  exercise 
conatant  supervlaloD  over  the  botAa  and  flaan- 
dal  acoonnts  of  the  several  pobtto,  educa- 
tional, (diarlttfile,  penal  and  reformatory  In- 
stitutloas  belonging  to  tbe  state;  to  prescribe 
and  enftirce  cwrect  metiiods  of  fceeirtng  flnai^ 
dal  acootutts  of  tbe  aald  tnstltutioas  htm- 
etU  or  a  duly  appointed  depatjf  and  Instroet 
tbe  proper  officas  ttunoi  In  the  due  perform- 
aaee  of  their  dntlae  eoaeenlag  the  same; 
to  examine  the  books  and  aooounts  of  all 
public  institntlons  under  tbe  coDlml  of  the 
state,  and  of  all  private  Institutions  with 
which  tbe  state  baa  any  dealing,  once  in  rix 
menttia.  Bee.  4.  It  diall  be  Ids  duly  to  or- 
dor  and  enforce  a  ccokect,  and  as  far  as  prac- 
tloabie,  uniform  systuu  of  bookkeeping  [by] 
state  and  county  treaanren  and  anditws,  so 
as  to  afEord  a  suitable  dietk  vpcm  their  mu- 
tual action,  and  laaore  a  tboroug^  supervision 
and  safety  of  the  state  and  county  funds. 
He  shall  have  full  autbortty  to  expose  false 
and  erroneous  systems  of  accounting,  and 
when  neeessary  Instruct  or  cause  to  be  In- 
structed state  and  county  oiBcer*  In  the  prop- 
er mode  of  kaeplns  the  acconate.  It  ahall  be 
the  Aalff  of  tbe  state  esamtaur  ta  aacsitalm 
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the  character  and  ihiiMttng  of  an 

iweient  and  j^opofled  bondsmen  oC  state  and 
coontr  offloeia.  He  aball  raqqire  coanty 
treasnren  as  cOm  as  be  shall  dean  neces- 
sary to  make  Tcrlfied  statements  of  tbdr  ac- 
counts and  be  sball  personally  or  by  dnly  ap- 
p<^ted  d^pnly  Tlslt  said  offlees  witbont  pre- 
tIoub  notice  to  soeb  treararers,  at  Irregular 
peilods  of  at  least  once  a  year,  or  vben  re- 
qoflsted  by  any  board  of  ooonty  commlssion- 
ers,  and  make  a  thorough  examination  of 
the  bo<*s,  accoonts  and  ToucheiB  at  such 
officers,  ascertaining  In  detail  the  varlona 
Items  of  receipts  snd  expenditures;  and  It 
shall  be  his  duty  to  Inspect  and  T«lfy 
the  ehamcter  and  amoonts  of  any  and  all 
assets  and  secniitles  held  by  said  officers  on 
public  acooottt^  and  to  ascotaln  the  cbaiacto' 
and  amoont  of  any  commissions,  percentages 
or  diarges  tat  services  exacted  by  such  offi- 
cers Wttbont  watrant  at  law.  Sa  than  re- 
port to  the  attorney  general  the  refusal  or 
neglect  of  state  or  county  officers  to  obey  his 
Instmctlans,  and  It  shaB  be  the  dnty  at  said 
attorney  general  to  promptly  take  action  to 
enforce  compliance  therewith.  He  shall  re- 
port to  the  goremor  the  result  of  his  exami- 
nation, which  shall  be  filed  tn  the  execntlre 
office^  aa  w<ril  as  any  teilore  of  dnty  by  any 
tlwanrlal  officers,  as  often  as  he  thinks  re- 
quired bj  the  public  taiiareatB,  and  the  goT- 
emor  may  cause  the  result  of  such  examina- 
tions to  be  paUished,  or  at  his  dIscretloD  to 
take  such  action  for  the  pnUlc  security  as 
the  exigencies  demand;  and  tf  be  sbonld 
deem  the  poUlc  tnteresti  nvOn  ft,  he  may 
suspend  any  such  officer  tram  further  peri 
formance  of  duty,  until  examination  be  had, 
or  such  security  obtained  as  may  be  demand- 
ed, for  the  prompt  protection  of  the  public 
funds."  Section  0  relates  to  the  fiscal  affairs 
of  coontles,  and  the  Amwiifmr  is  required 
to  aid  in  any  pending  eetflemcut;  and  Is  given 
full  conlzol  of  all  books  and  records  for  that 
purposeu  Sectim  e  makea  It  the  duty  of  the 
examiner  to  Ttadt  once  each  year,  witbont 
previous  notice,  "each  of  the  bank,  banking 
corporatlona,  and  savings  banks  Incorporated 
vaAer  the  laws  at  this  state;  insurance,  an- 
nuity, safe  deposit  loan  or  trust  companies 
and  aOia  m<mled  oorpwatlras,  and  thorough- 
ly famine  Into  their  afCaIrs  and  ascertain 
th^  financial  cmdltlon."  His  duties  In  Ibis 
regard  are  set  forth  in  detail,  and  the  sec- 
tion doses  In  this  language:  "He  shall  forth- 
with report  the  condition  of  such  corpwa- 
tlons  BO  ascertained,  to  the  govemw,  together 
with  his  recommendations  or  suggestions  re- 
specting the  same,  and  the  governor  may 
cause  the  same  to  be  published,  or  In  his 
discretion  take  such  action  as  the  exigencies 
may  seem  to  demand."  Section  7  requires 
all  officers,  state  and  county,  and  all  ofSLcm 
and  onplores  of  the  moneyed  Instltntions 
mentioned,  to  aid  the  examiner  in  his  In- 
vestigational by  maklns  retuma  and  exhibits 
under  oath,  and  makes  It  felony  to  refuse  to 
do  so  when  required,  and  makes  it  perjury 
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to  knowingly  swear  fiUsdy  oonccming  the 
same.  Section  8  forbids  any  obstruction 
wbatevw  of  the  examiner  In  the  performance 
of  Ids  duties,  and  fixes  the  penalty  thetefior. 
Section  9  reads  ss  follows:  "Sea  a  Thestato 
examiner  shall  report  to  the  governor  the  re- 
sult at  his  exanUnatlMiB  <m  the  first  Monday 
in  November  of  eadi  year;  he  must  also 
make  a  report  upon  any  particular  matter 
at  any  time  when  required  by  the  goTemor, 
and  shall  embody  In  such  r^ort  an  sbstraet 
of  the  condition  and  statistics  of  the  several 
state  institutions,  and  the  county  and  state 
finances  ascertained  by  him,  which  report 
shall  be  printed  to  the  number  of  600  copies 
and  shall  be  Included  with  othw  official  re^ 
pwts  in  the  volume  of  execntlTe  documents." 
The  two  remaining  sections  need  not  be  no- 
ticed. 

A  casual  examination  discloses  the  taet 
that  this  statute  Is  somewhat  dlscmnected, 
crude,  and  Incomplete;  yet  Its  constmctlon 
Is  not  difficult  The  particular  language 
irtilch  it  Is  dalmed  confers  this  power  of  re- 
moval Is  found  In  Ibe  last  pnHon  of  the 
ftmra  section,  and  Is  Ibis:  '^e  [the  exam- 
iner] shall  report  to  the  governor  the  result 
of  his  examinatloni  which  shall  be  filed  In 
the  executive  ofBoe^  as  wdl  as  any  fkUnre 
of  duty  by  any  financial  <^cws  as  often  aa 
he  thinks  required  by  the  public  interests, 
and  the  gorwnor  may  cause  the  result  of 
such  examinstifnis  to  be  pnbUahed,  or  at  his 
discretion  to  take  such  action  for  the  public 
security  ss  the  exlgeodes  donand.**  We 
expressly  refrain  from  expressing  an  opin- 
ion whether  this  language  confers  upon 
the  goTcnuv  the  power  of  ranoval  at  any 
oflSc»  under  any  drcumstances.  A  deci- 
sion at  such  a  questKm  Is  not  necessary  to 
the  decision  of  this  case.  Oonoedlng,  for 
the  purposes  of  this  case,  that  the  amt^tkm 
of  the  rdatom  tbat  this  amUgnons  language 
vests  the  power  of  removal  tn  the  governor 
so  far  as  it  embraces  the  oflbwrs  to  which  It 
relates,  we  are  clearly  of  the  opinion  that  It 
does  not  relate  to  the  oflloers  of  the  varlons 
public  Institutions  specified  In  section  3.  We 
are  met  at  the  ontaet  with  the  dabn  that 
contemporaneous  construction  of  a  similar 
statute  has  practically  foreclosed  our  inde- 
pendent Intetpretetton  of  the  meaning  at  tbia 
law.  We  find  nothing  in  the  hlstwy  ct  tills 
state  or  the  territory  of  Dakota,  so  far  as 
this  and  tfmllar  legislation  is  omeemed,  to 
warrant  this  daim.  We  in  no  respect  re- 
tract any  at  the  utterances  of  this  oonrt 
with  reference  to  the  force  of  contemporane- 
oos  Interpretetlon  of  statute  law.  But  we 
oro  dear  that  so  extraordinary  a  power  as 
that  of  removal  from  office  without  notice, 
without  hearing,  and  without  the  existence 
of  any  legal  cause  fOr  removal  (for,  under 
the  terms  of  statute^^  the  power  conferred  is 
subject  to  no  limitation  condition)  cannot 
be  rested  in  the  executive  office  by  a  slufrle 
claim  to  the  right  to  exerdse  such  power 
with  respect  to  officors  of  public  Inatitntionst, 
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made  by  tbe  gonauu  Umadt  when  «tcb 
dalm,  so  far  from  tMdng  MoalaBced  In,  was 
promptlj  chaUenged  in  tbe  court  Subae* 
qaently  to  tbe  ranoval  of  tbe  tnuteea  ct  tbe 
Yankton  Aaylxun  tor  Got.  Ghurcb  <a  tbe  ter- 
ritwy  of  Dakota,  no  soTemor  of  tbe  ter- 
ritiny  or  of  tbe  state  of  Nwtb  Dakota  bad 
attempted  to  ezerdse  sneb  power  before 
Got.  Sbortrldge  attempted  to  remoTe  tbe  de- 
Cimdanta  in  tbls  case  firom  tbdr  respectlTe 
offices  of  trustees  of  the  Agricultural  Col- 
lege. We  baTe  refened  to  tbla  power  of 
remoTal  as  extraordinary,  because,  it  It  ex- 
ists with  refmnce  to  tbe  oBLcem  of  tbe  ra- 
rlous  public  institntiona  ot  tbe  state,  there 
is  no  limitation  to  it  In  the  statute,  and  no 
rlgbt,  under  tbe  terma  of  tbe  statute.  In  tbe 
officer  remored,  to  demand  a  spedflcfltlon  of 
tbe  grounds  of  bis  removal,  or  be  heard  at 
all  In  bis  d^oise.  By  tbe  termi  ot  tbe  stat- 
ute tbe  aetlim  of  tbe  gOTemor  may  imm^ 
diatdy  follow  tbe  filing  of  tbe  examiner's 
report,  without  notice  to  ttieofDcer,  altbongh 
bis  term  has  not  yet  expired.  It  is  due  to 
the  goremor  to  state  Uiat  tt»  facts  oi  tbls 
ease  disclose  the  utmost  fairness  on  bis 
part  in  glTlng  notice  to  the  defendants, 
and  In  iTanting  them  a  bearing,  althon^ 
the  statute  ndther  directly  nor  by  impli- 
cation requires  either  notice  or  bearing  to 
precede  tbe  oimtemplated  actl<m  of  tbe  exM- 
tttive.* 

It  is  further  urged  ttiat  at  the  time  chapter 
95  was  adopted  by  tbe  legislature  of  this 
state,  It  had,  so  far  as  this  question  is  con- 
cerned, reedTed  a  constroctlon  by  a  dlstria 
court  of  tbe  teirltwy  at  Dakota  faTwable  to 
the  rdaton,  and  that,  therefore,  tbe  legis- 
lature must  be  presumed  to  bare  enacted  it 
in  the  light  of  such  Intcri^tatlon,  and  with 
tbe  purpose  of  haring  it  Incorporated  in,  and 
form  a  part  of,  tbe  act  Itself.  There  are 
two  answers  to  this  oontentiott.  Tbe  deci- 
sion whloh  construed  diaptv  124  of  the  Laws 
ot  1887  was  not  Uie  decision  of  the  court  of 
last  reswt  It  was  a  nisi  prtos  decision. 
See  Territory  t.  Cox,  6  Dak.  601.  We  know 
of  no  case  tudding  that  audi  a  construction 
of  a  statute  Is  controlllnfc,  within  the  rule 
wfaiiA  Incorporates  in  an  act  taken  from  an- 
other Jurisdictim  tbe  settled  construction 
thereof  In  such  Jurisdiction  at  the  time  it 
was  enacted.  But,  In  addltt<Hi,  we  find  that 
rery  material  changes  haTe  been  made  In  the 
law.  The  act  <tf  188S  dlfCers  in  scTerol  Im- 
portant parttcolara  from  the  act  of  1887,  as 
wm  boeafter  be  shown.  The  section  of 
chapter  8fi  irtilcb  it  is  Instated  Teste  In  the 
goTemor  the  power  of  remoTSl  Is  section  4. 
The  section  which  declares  It  to  be  tbe  duty 
of  the  examiner  to  examine  the  Ixtoks  and 
accounte  of  the  public  Institutions  of  the 
steto  is  section  8.  Of  coarse,  the  mere  fact 
that  tho  language  whldi  it  Is  claimed  glTes 
the  gOTmior  power  to  remore  is  not  found 
in  tbe  same  section  which  makes  It  the  duty 
of  the  examine  to  examine  the  books  and 


accounte  of  the  puUlc  InsUtntlDns  is  not  nec- 
essarily of  controlllog  wdght.  Tbe  qnestioa 
still  remains,  what  matters  had  the  legis- 
lature in  ^ew  when  they  conferred  the  al- 
leged power  upon  tbe  gOTemor?  TbiB  neoes- 
Bltetes  an  analysis  ot  sections  S  and  4.  Sec- 
tion S  makes  It  tbe  doty  of  the  examiner, 
anumg  other  thinga,  to  ocamlne  tbe  books 
and  accounte  of  all  pnUlc  institutions  under 
tbe  contnd  of  the  state.  This  section  Is  sh 
UaA  as  to  i^t  is  to  be  done  with  any  re- 
port which  the  examiner  shall  make  of  tbe 
result  of  his  examination.  Indeed,  it  no- 
where  requires  him  to  make  any  report  at 
all  of  such  examination.  But  section  9  de- 
dares  that  the  examiner  shall  report  to  the 
goTemor  the  resulte  of  bis  exomlnatkms  on 
tbe  first  Mmday  of  NoTcmber  of  each  year; 
and  this  report,  the  section  provides,  shall 
be  minted  to  tbe  number  of  GOO  co^es,  and 
shall  be  Indnded  with  other  official  reporte 
in  the  T(dume  of  execotlTe  documents.  Wo 
;  have  In  this  section  a  dear  stetement  as  to 
what  shall  be  done  with  the  report  of  all  ex- 
aminations, IndudlDg  examinations  ot  public 
instltutlMifl.  But  this  section  does  not  eoa- 
template  nor  authorise  such  action  by  tbe 
goTwnor  upon  suob  report.  The  only  sec- 
tions which  provide  for  any  such  action  are 
I  seetlMis  4  snd  6l  But  It  Is  not  claimed  that 
I  section  6  confers  power  of  removal  on  tbe 
gOTemor.  ■  We  an  left,  then,  to  tbe  oon- 
stmctlon  of  section  4  to  settle  the  question. 
So  far  as  this  section  provides  for  the  mak- 
ing of  any  examination  of  the  books  and  ac- 
counts of  any  public  officers.  It  relates  ex- 
clusively to  finsndal  offlcos.  "He  shall  re- 
quire county  treasmm  as  often  as  be  shuU 
deem  necessary  to  make  Toified  stetemente 
of  tbtiUr  accounts,  and  be  shall  personally  or 
by  duly-appointed  deputy  visit  said  offices 
without  previous  notice  to  such  treasurers, 
at  Irregular  periods  of  at  least  once  a  year, 
or  when  requested  tqr  any  board  of  county 
commissioners,  and  make  a  thorough  exam- 
ination of  the  books,  accounte  and  vouchers 
of  such  officers,  ascertaining  In  deteil  the 
various  Items  of  recelpte  and  expenditures; 
and  it  sliall  be  his  duty  to  Inspect  and  verify 
the  character  and  amounte  of  any  and  all  as- 
aete  and  securities  held  by  said  officers  on 
public  account,  and  to  ascertain  the  charac- 
ter and  amoimt  of  any  commissions,  percen- 
tages or  charges  for  services  exacted  by  such 
officers  without  warrant  of  law."  After  a 
provision  having  no  relation  to  this  question, 
the  section  continues:  "He  shall  report  to 
the  governor  the  result  of  his  examination, 
which  shall  be  filed  In  the  executive  office, 
as  well  as  any  falhire  of  duty  by  any  finan- 
cial officers  as  often  as  he  thinks  required  by 
tbe  public  Interests,  and  the  governor  may 
cause  the  result  of  such  examinations  to  be 
published,  w  at  his  discretion  to  take  such 
action  lor  the  pid)lIo  security  as  tbe  exl- 
geucles  demand;  and  If  he  should  deem  the 
public  Inteieste  require  It,  he  may  suspend 
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msf  mdt  ofllcer  from  farther  performance  of 
taty,  nntll  ezamliifttbMi  be  had,  or  such  m- 
cartl7  obtained  as  maj  be  demanded,  for  tbe 
prompt  protection  of  tbe  public  fnuds.'*  It 
wm  be  noticed  tbat  the  wwd  *'CTarotnatlon" 
la  in  the  alngolar  niunbv.  It  dearly  refcn 
to  tike  ezamlnatloD  already  mentioned  In  tbe 
aectlwi,  L  e.  tbe  examination  of  tbe  boolBt 
accounts,  and  Toacbera  of  ootmty  treaaoren. 
He  la  to -report  the  resnlt  of  thla  examlna- 
tUm,  and  aJao  tt»  fitUnre  of  dnty  of  any 
financial  olBoer,  and  thereupon  the  governor 
la,  at  hla  diacretlon,  to  take  auch  action  for 
the  pnbUc  security  aa  the  public  ezlgendea 
demand.  He  is  not  to  take  anCb  actlim  when 
any  report  Is  filed,  but  only  when  the  report 
menOtHied  In  section  4  Is  made  and  filed,—!, 
e.  a  report  as  to  the  condition  of  the  pnUlc 
funds  In  the  bands  of  county  treasurers,  and 
the  failure  of  any  financial  officer  to  porftwm 
his  duty;  and,  to  emphasise  the  Tlew  that 
the  governor  is  to  take  action  on  the  coming 
In  of  only  repeats  ss  to  financial  <AoerB,  It 
ia  proTlded  that  he  aball  take  such  action  tx 
the  public  security  as  the  ozlgenides  demand. 
Tliere  is  not  a  qrllaUe  In  this  sectiw  to  Indi- 
cate that  tbe  l^clsbitnn  bad  any  other  pnr^ 
pose  than  to  guard  tbe  public  funds  against 
the  dlshcHkesty  of  financial  offidals  when  th^ 
conferred  this  general  discretionary  power 
on  the  goremor.  It  Is  in  soch  caaes  that  be 
Is  to  act  for  the  public  aeeoilty.  'Wbatenr 
report  be  makes  with  refferoioe  to  pnbllo  tn- 
stttutlons  Is  required  to  be  made,  not  see* 
tbm  8  <v  sectltm  4,  but  by  sectimt  9,  and  sec- 
tion 9  declares  what  shall  be  done  after  such 
report  is  made  and  filed.  It  shall  be  printed 
and  Induded  with  other  offldal  repcnrts  In  tbe 
Tolume  of  execuUve  documents.  It  Is  a 
most  strained  ocmatmctloD  which  would  in- 
dnde  a  report  of  the  oamlnatlon  of  public 
Institutions  in  ttie  words  found  In  sectkm  4 
"He  shall  rq^ort  to  the  goTemor  the  result  of 
bis  ^mlnatlcm.'*  in  Tlew  of  the  fact  that  the 
section  raters  to  a  distinct  examination  of 
tbe  bo<As,  aocoonts,  and  Toochers  of  coonty 
treasurers;  and  these  ww4s  Immediate  fol- 
low tbe  proTlsions  as  to  the  making  of  sodi 
examlnatlOD,  and  are  In  no  manner  connect- 
ed with  tbe  examlnatkm  moitloned  In  sec* 
Hon  &  Sectbm  9  gattiers  up  In  one  report 
all  the  results  of  tbe  examinations  made  dur- 
ing tbe  year,  nils  report  is  to  be  filed  and 
Included  with  other  offldal  reports  in  the  vol- 
nme  of  execatlTe  documents.  This  is  what 
Is  to  be  done  with  tbe  resnlt  of  the  examina- 
tion aa  to  public  Institutlona,  and  tbla  la  aU 
tbat  la  to  be  dime.  No  oQuae  report  of  such 
matter  Is  contemplated. 

We  oome  now  to  the  change  which  has 
be«i  made  In  the  statotei  Section  2  of  cbap- 
tcr  96  of  tbe  Laws  of  1883  is  not  to  be  found 
In  chapter  IM  of  tbe  Laws  of  1SS7.  This 
section  makes  It  tbe  duty  of  the  examlnor  to 
axamineb  at  lenst  once  a  year,  the  books  and 
aeeomta  ctf  asrersl  state,  aa  wdl  aa  county, 
eOcen.  No  argument  can  be  nuide  In  iKfor 
the  position  that  the  language  of  section 


4,  conferring  power  upcm  the  goremor,  li 
applicable  to  the  pnbUc  Institutions  men- 
tioned hi  section  S,  which  cannot  wHh  eooal 
force  be  employed  to  show  that  this  same 
language  Is  appUcable  also  to  tbe  trfBcos 
mentioned  in  section  2.  If.  then,  tbe  l^lsla- 
ture  UtttsUy  Intended  to  Test  tbe  power  of 
re  moral  of  the  officers  of  public  instltntlonB 
in  the  goremor,  it  Intended  to  vest  In  Um 
the  power  to  remore  tbe  state  <rfBc»s  men- 
ttmied  m  section  2.  But  this  would  render 
the  law  to  that  extent  unoonstltntlonaL 
State  officers  can  be  removed  from  office  only 
by  impeacbmoit  03ie  legislature  cannot 
Test  In  tbe  goremor  tbe  power  to  remove 
them  from  office  for  any  cause.  Oonst  fi 
196»  197.  Had  Chief  Justice  Tripp,  In  tbe 
TaidEtcm  Asylum  Case,  (Territory  t.  Cox.) 
been  oompelled  to  Impute  to  flie  l^lslatnre 
tbe  intent  to  Tiolate  a  coD8dtutt<mal  pro- 
Tison  In  radar  to  ^ace  upon  tbe  statnte  the 
oonstruotton  he  placed  vpon  It  in  that  case, 
be  would  nerer  have  reatdied  the  omeln- 
^n  tliat  he  did.  Bie  would  not  hare 
strained  tbe  language  of  section  4  oOIy  to 
reach  tbe  conclusion  that  the  leglalatnre  bad 
attempted  to  disregard  the  plain  language  of 
the  constitution  by  essaying  to  omfar  upon 
the  goTwnor  the  power  to  remove  a  state 
officw.  Sections  2  and  8  stsnd,  nnda  tbe 
terms  of  the  statate;,  upon  the  same  foot- 
ing with  respect  to  the  alleged  poww*oaC  re- 
moraL  If  it  Is  not  oonCerred  In  section  4 
with  respect  to  the  officers  moitifmed  In  sec- 
tion 2,  nether  Is  It  conferred  with  respect  to 
the  officKS  of  the  public  Institatiws  men- 
tioned In  section  8.  Nor  are  we  satlstted 
with  all  the  reasoning  at  the  able  and  die- 
tingnlshed  Judge  who  decided  the  Yankton 
Asylum  Case.  He  finds  strong  support  for 
his  position  In  that  clause  of  section  4  whicb 
roadi^  "aa  wdl  as  ai^  failure  of  duty  by  any 
financial  officers."  He  ai^es  from  thla  tbat 
the  prior  proTlslon  which  requires  the  ex- 
aminer to  make  a  report  of  bis  examlnatloB 
does  not  refer  to  finandal  officers.  Otlier-- 
wlae,  be  inquires,  why  declare,  in  additl<Hi, 
that  he  shall  also  report  any  failure  of  duty 
by  any  financial  oSicenJ  The  answer  seems 
obvious  to  us,  wlthoot  reaching  the  conclo- 
Mm  to  which  he  felt  Impelled  by  this  pro- 
Tlslon. The  report  which  Is  referred  to  at 
first  Is  a  report  of  the  examination  of  the 
bo^ob  aoeonnti^  and  Toochen  <tf  oHmty 
treasurers  alone.  Tbere  were  other  financial 
officm  In  the  state,  and  thereCwc  tbe  emn- 
Iner  Is  to  report,  not  only  as  to  tbe  derelio- 
tkm  of  doty  of  county  treasurers,  but  as  wtH 
the  fUUnre  tit  duty  of  any  financial  officers. 
Hkd  not  tUs  daase  been  added,  there  would 
taaTO  been  no  power  in  tbe  goranw  to  act 
with  reflBccnce  to  suob  cfficeca;  and  It  was 
ther^m  inserted  to  make  the  statute  efflca- 
cbxa  tor  the  protection  of  all  the  public 
funds  in  tbe  hands  of  all  financial  officers, 
and  not  mndy  those  In  the  bands  of  county 
treasurers.  Connsd  for  appelant  did  not 
realise  to  what  poaitton  they  would  be  driven 
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b;  this  eoDtmtloQ  that  the  legislature  In- 
teaded  that  the  act  of  1893  ghonld  be  con- 
atnied  in  accordance  with  the  decision  in  the 
Yankton  Asylum  Case.  If  the  legialature  In- 
tended to  adopt  this  construction  In  one  re- 
spect, it  follows  that  they  Intended  to  adopt 
It  in  its  mtirety.  The  words,  "or  at  bis  dis- 
cretion, to  take  such  actl<ai  for  the  public  se* 
cority  as  the  exigences  demand,"  were  con* 
strued  in  that  case  to  vest  in  the  goroiMr 
ibe  power  of  remoTal,  and  no  other  power. 
At  page  51S  of  the  opinion,  lYlpp,  C  I.,  says: 
"Tliat  these  words  could  have  no  other  mean- 
ing than  remoral  we  hare  already  seen." 
These  same  words  occur  in  section  6  of  the 
act  of  1803,  which  makes  It  the  duty  of  the 
examiner  to  examine  all  banks,  banking  in- 
corporations, and  savings  banks,  and  also  in- 
surance, annuity,  safe-deposit,  loan,  or  trust 
companies,  and  other  moneyed  corporations, 
and  to  nuUce  a  report  to  the  govemcH:  of  the 
condition  of  such  corporations.  Will  it  be 
lerioualy  urged  that  the  governor,  nnder  this 
same  language,  when  used  in  this  section, 
lias  no  other  power  than  the  act  of  the  re- 
moval of  the  officers  of  such  corporations, 
and  that  he  actually  has  such  power  of  re- 
moval? It  is  too  clear  to  be  controverted 
that  the  governor  could  not  remove  the  ofB- 
cers  of  the  private  corporations  mentioned  In 
section  6.  Were  the  legislature  so  anxious 
to  set  the  seal  of  their  approval  upon  the 
mling  of  Chief  Justice  Tripp  that  they  were 
willing  that  the  language  used  by  them  In 
section  6  should  have  no  significance,  rather 
ttian  they  would  mean  anything  different 
from  the  Judgment  of  that  court  as  to  their 
tree  coustmction? 

It  is  insisted  that,  nnless  the  power  of  re- 
moval exists,  the  work  of  the  examiner  Is 
futile,  and  the  statute  is  stripped  of  its  effi- 
cacy, BO  far  as  the  public  instltuticms  are 
conconed.  This  reasoning  loses  sight  of  the 
fact  that  the  consciousness  of  a  public  offi- 
cial that  his  conduct  is  constantly  watched 
by  the  examiner  will  deter  him  from  at- 
tempting to  violate  his  trust  The  chances 
of  detection  are  greater,  discovery  of  dls- 
iKHiesty  wUl  follow  more  dos^y  the  dishon- 
est act,  and  the  iwoof  will  be  more  easily  at- 
tilnable^  because  tlie  examiner  has  full  pow- 
fr  to  examine  Into  all  matters  which  conld  be 
ascertained  only  with  great  difficulty  were 
thoe  no  one  vested  with  authority  to  look 
Intt>  Ota  c&cex'B  books  and  accounts.  As  a 
remit  of  snch  examlnattoi,  proceedings  may 
be  institnted  In  conr^  under  tlie  statute,  to 
remove  the  unfaithful  officer,  or  be  may  be 
Uidlcted.  Se^  as  bearing  on  the  question 
of  removal  by  proceedings  In  eonrt,  aecttoos 
1387  to  mi,  both  Inehutre^  and  sections 
706O  to  TOSS,  botb  InclnsiTe,  ttf  the  Com- 
piled lAWB.  Were  It  not  tat  constant  wapet- 
vislon  Ij^  mie  ezaminff,  man^  <^cen  woifld 
be  able  to  conceal  fheir  (rf&dal  d^Inquendes 
mitU  tbdr  terms  of  office  had  expired.  Xf 
the  examiner  performs  his  dnty,  wrongdoing 
hi  <^c«  will  be  speedily  detected,  and  re- 


moval from  office  by  proceeding  in  <oart  un- 
der the  statute  will  follow. 

Several  interesting  constitutional  questions 
were  discussed  in  the  argument  But  the 
views  we  entertain  as  to  the  construction 
of  the  statute  render  it  unnecessary  that  we 
should  settle  them  in  this  case.  We  are  un- 
willing to  pass  upon  them  until  compelled  to 
do  soi  as  they  relate  to  the  power  of  the 
executive,  under  our  constitution,  to  remove 
from  office,  and  also  to  the  power  of  the 
legislature  to  confer  upon  him  the  power  of 
removaL  The  relators  must  fall,  because 
the  executive  cannot  destroy  the  title  of  de- 
fendants to  the  office,  and  has  no  power  to 
appoint  the  relators  to  such  office,  there  be- 
ing no  vacancy.  State  v.  Boucher,  (N.  D.)  56 
N.  W.  142.  The  order  of  the  district  court  Is 
affirmed.   AU  concur. 


WXMA2«  et  aL  V.  HALLOCK  et  aL 
(Supreme  Court  of  fionth  Dakota.    Deo.  20, 

1893.) 

Atxicbhsmtd  —  DisoHAjtas  Bond  —  Dissoiionon 
OP  Attackiunt— Ee-rscT  or  oh  Bond. 

1.  The  gtvioK  of  a  proper  ondertaldng  un- 
der sections  5009,  5010,  Comp.  Laws,  dischar- 
ges  the  attachment. 

2.  Whether,  sucb  nodertaldng  having  been 
given,  a  sabBequent  order  of  the  court  or  judge, 
in  terms  diaduirgipg  the  attachment,  made  up- 
on motion  and  affidavits  under  section  5011  Is 
void,  or  only  erroneous  and  voidable, — qnaere. 

3.  Upon  snch  subsequwt  motion  to  dis- 
cbarge tbe  attachment  only,  it  being  allowed, 
the  further  order  of  the  judge  that  tbe  ander- 
taking  be  canceled  is  not  bioding  on  the  par- 
ties, that  question  not  being  submitted  to  the 
judge,  unless  tbe  necBBsery  and  legal  effect  of 
discharging  the  attachment  must  be  to  cancel 
and  avoid  tbe  nadertaking. 

4.  The  legal  effect  of  siidi  order  discbar- 
gfaig  the  attachm^t  treating  it  as  valid  undl 
reversed,  was  not  to  cancel  or  destroy  the  un- 
dertaking, BO  that  the  question  of  the  cancel- 
lation of  tlie  undertaking  was  neithtt  sxpresatj 
nor  Impliedly  submitted  to  tbe  judge,  and  his 
order  tfaereon  was  not  res  judicata. 

5.  In  an  action  on  such  an  undertaking  It 
TS  no  defense  that  the  attachment  ought  not  to 
hare  been  issued,  or  that  a  judge  anbseqnantly 
made  an  order  discharging  It 

(Syllabus  by  the  Court) 

Appeal  fftnn  dncntt  cour^  Brown  connty; 
A.  W.  Cami^Kll,  Judge. 

Action  on  a  bond  by  Oliver  G.  Wyman, 
George  H.  Partridge,  and  8.  D.  Coykendall, 
partners  as  Wyman,  MulUn  Sl  Oo.,  against 
William  J.  Hallock  and  Will  T.  Clark.  There 
was  judgment  for  defendants,  and  idalntUtB 
appeal  Bevessed. 

Charles  Bf.  Stevesia,  for  aiH>ellanti.  George 
W.  Jmklns,  tot  rapondents. 

KBLLAM,  T.  This  was  an  action  iipon  an 
trndertaking  given  tmder  sections  5009,  5010, 
Oomp.  Laws,  for  the  discharge  of  an  attach- 
ment Atter  the  giving  of  ttie  nndertakhis 
the  dtfendant  in  attachment  moved  for  its 
dlscha^  upon  traverse  of  the  attachment 
affidavit  under  section  OOll.    Upcm  tbo 
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bearizi/f  of  sncb  inotl<Mi  tlie  Jndga  made  an 
order  which,  after  the  usual  preliminary  r*- 
ettals,  reads  as  follows:  "It  Is  hereby  ordered 
that  the  attachment  In  said  cause  be,  and  the 
same  Is  hereby,  dbnolved  and  set  aside;  and 
K  is  hereby  further  ordered  that  the  bond  of 
J.  Monk,  with  Wm.  J.  Hallock  as  surety,  be 
canceled,  and  declared  TOld."  No  appeal  was 
taken  from  this  order,  and  It  was  neTer  va- 
cated or  reversed.  When  the  undertaking 
was  given,  defendant  Monk  secured  his  sure- 
ties for  so  signing;  and  after  the  entry  of  the 
above  order,  of  which  plalnttfts  had  notice, 
said  sureties  returned  their  security  to  said 
Monk.  The  plalntlfFs  had  judgment  In  the 
main  action  against  the  defendants  therein, 
and,  failing  to  collect  the  same,  brought  this 
action  on  such  undelaking.  Upon  these 
facts,  concerning  which  there  seems  to  be  no 
dispute,  the  court  found  as  conclusions  of 
law  "that  by  reason  of  the  adjudication  made 
hy  the  court  In  making  and  executing  the  or^ 
dar  tor  the  discharge  of  the  attachment  in  the 
action  at  Wyman,  MolUn  &  Oa  against  J. 
Monk,  and  by  reason  of  the  failure  of  said 
plaintiffs  In  said  cause,  or  thdr  assigns,  to 
appeal  from  said  order,  or  moving  to  vacate 
or  set  aside  the  same,  the  plaintiffs  herdn  are 
barred  from  maintaining  this  action,"  and  en- 
tered judgment  against  the  plaintiffs,  from 
which  judgment  this  appeal  Is  taken.  The 
error  assigned  is  that  the  facta  do  not  justify 
the  conduslon  of  law. 

In  McLaughlin  v.  Wheeler,  1  S.  D.  497,  47 
N.  W.  816,  we  held  that  the  effect  of  giving 
the  undertaking  under  said  sections  0009  and 
fiOlO  was  not  simply  to  release  the  property 
from  the  attachment,  but  that  In  the  language 
of  the  statute  Itself  It  discharged  the  attach- 
mmt  It  wiped  out  or  annihilated  it,  and 
the  undertaking  was  put  In  Its  place.  Logic- 
ally, and  we  think  Inevitably,  following  this, 
we  held  that  thereaftw  the  attachment  could 
not  be  discharged  by  the  judge  oc  court,  tar 
the  reason  that  there  was  no  longer  any  at- 
tachment to  be  discharged,  nothing  for  such 
order  to  be  directed  against  In  this  case, 
however,  an  order  was  made  In  terms  dis- 
charging the  attachment  The  order  was  er- 
roneons,  but,  whether  void  or  not,  it  Is  not 
necessary.  In  our  view  of  the  case,  to  discuss 
or  dedde.  TJpoa  the  surface  there  appear  to 
US  strong  reasons  for  holding  it  voidable,  but 
not  vcAA,  though  In  Paddock  v.  fttatthews,  8 
Mich.  18»  Buch  an  ordw,  made  under  similar 
drcumstances  was  regarded  as  void.  With- 
out, however,  pursuing  this  particular  ques- 
tion further,  or  deciding  It,  we  shall  treat  the 
order,  so  far  as  It  undertakes  to  discharge 
the  attachment,  as  a  valid  and  existing  or- 
der; but  a  different  question  is  presented 
when  we  come  to  ccmsider  the  effect  of  that 
part  of  the  order  assuming  to  cancel  and  de- 
clare the  undertaking  void.  This  question 
was  n<^  la  terms  at  least,  submitted  to  the 
jndg&  Any  order  he  might  make  upon  that 
distinct  questlui  under  such  circumstances 
would  have  no  effect  either  to  validate  or  In- 


validate the  undertaking.  It  left  it  just 
where  his  order  would  have  left  it  if  it  bad 
stopped  with  discliarglng' the  attachment,  for 
that  would  have  decided  the  only  questioa 
presented  to  him  by  the  motion,  and  conse- 
quently the  only  question  upon  which  he 
could  pronounce  judgment.  A  court  or  judt?e 
may  only  adjudicate  upon  and  dedde  the  con- 
troversy submitted.  Nothing  more  is  pre- 
sented tot  dedslon,  and  nothing  more  is 
coram  judlce.  Black,  Judgm.  i  242,  and  cases 
there  cited.  If  this  und«*taking  became  void 
and  of  no  further  effect  upon  the  entry  of 
such  order,  it  was  not  because  the  order 
BO  said,  but  because  such  was  the  legal  effect 
of  discharging  the  attachment  If  the  ques- 
tion of  the  further  Hfe  or  force  of  this  un- 
dertaking was  not  before  the  judge,  his  ex- 
pression of  his  opinion  thereon,  although  In 
the  order,  was  voluntary  and  obiter,  and 
does  not  affect  the  parties  or  their  rights;  so 
that  the  question  h^e  presented  Is  [Hrecisely 
the  same  as  it  would  have  been  If  the  order 
liad  made  no  reference  to  the  bond  or  un- 
dertaking and  its  cancellation.  The  rule  of 
res  judicata,  as  contended  tor  by  rrapcmd- 
ents,  is  not  api^cable  to  so  much  of  the  or- 
der as  assumes  to  cancel  the  undertaking. 
The  question,  then.  In  our  view.  Is  simply 
this:  What  Is  or  would  be  the  effect  upon 
this  undertaking,  given  under  said  sections 
5009  and  5010,  of  a  subsequent  valid  orAor 
dlscharghig  the  attachment?  We  say  valid. 
tor  such  we  assume  the  order  under  consider- 
ation to  be,  for  the  purposes  of  this  case  at 
least,  until  vacated  or  reversed.  When  Monk 
and  his  sureties  gave  this  undertaking  it 
was  voluntary  on  their  piart  They  gave  It 
knowing  that  Its  purpose  and  effect  was  to 
discharge  the  attachment,  and  that  it  was  to 
stand  as  plaintiff's  security  In  the  place  of 
the  attachment  lien  which  they  thus  secured 
to  be  released  to  Monk.  The  attachment 
security  was  given  upcm  the  strength  of  this 
promise,  and  they  gave  the  promise  for  that 
purpose.  Their  undertaking  was  alisolute 
and  unconditional  to  pay  the  judgment  if 
one  should  be  recovered.  It  seems  to  us  that 
Ferguson  v.  GUdeweU.  48  Ark.  1^,  2  S.  W. 
711,  covers  all -the  questions  Involved  here. 
There  the  action  was  upon  an  undertaking 
given  to  discharge  the  attachment  After  the 
giving  of  the  undertaking  judgment  was  ren- 
dered by  the  court  In  favor  of  the  plaintiff 
and  against  the  defendant  on  the  cause  of  ac- 
tion, but  the  court  ordtrcd  the  attachment 
discharged.  It  was  hdd  that  the  ord^  of 
the  court  discharging  the  attachment  did  not 
release  the  makers  of  the  undertaking.  In 
McCombs  V.  AUcn,  82  N.  Y.  114,  an  under- 
taking had  been  given  to  discharge  an  at- 
tachment with  the  same  conditlMis  as  in  the 
undertaking  before  us.  After  the  giving  of 
the  undertaking,  the  attachment  debtor  was 
adjudicated  a  bankrupt,  and  the  attachment 
was  thereby  dissolved.  The  coturt  held.  In  an 
action  on  the  undertaking,  that  the  promise 
of  the  undertaking  was  unomdltlMal.  and 
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the  dtacharge  of  tbe  aHschnMnt  coold  not 
mil  tbe  defendants  when  called  upon  to 
parftorm  their  pnunlseL  In  Inman  v.  Strat- 
too,  4  Bash.  445,  the  court  held  that  a  bond 
glTCs  for  the  discharge  of  an  attachment 
rendered  the  oldlgora  unconditionally  bound 
10  petfonn  tbo  Jndgmait  oC  tba  ooort  In  the 
aeOam,  and  that  the  ■nffldencr  <rf  the  grounds 
for  the  attachment  could  not  thereafter  be 
IwiDlnd  Inti^  and  that  the  otdlcors  In  the 
bond  were  coocloded  from  controrerting  nch 
Sronnds.  Tb»  same  mling  had  been  pre- 
Ttoody  announced  by  the  same  court  In 
^■^■^g  T.  DonaldMMi.  2  Mete.  (Ky.)  445. 
Bmmwnwn  t.  Wagner,  (Or.)  IS  Pnc.  Ml*  waa 
an  aetkm  on  an  nndotaUng  like  the  tme  we 
are  now  oonsldarlng.  After  tbe  glTlng  of 
die  undertaking,  the  deftndant,  tbe  i«lnr 
dpal,  died.  It  was  conteriOed  that  his  death 
dtodiarged  the  attachment  and  consequently 
deatrayed  tbe  obligation  of  the  undOTtaking. 
TtMB  conrt  held  that  tbe  attachment  waa  sot 
disntTed  hy  the  death  of  ttw  drfendant,  but 
enffeased  tbe  podtlre  opinion  that,  even  If 
It  were  otborwlM^  each  dissolution  would  not 
affect  the  liability  of  the  sureties  on  the  un- 
dertaking: BiningalcT  V.  IBaniB.  79  Wis.  108» 
48  N.  W.  108,  was  an  action  upon  an  under- 
taking for  the  release  of  attached  property. 
The  nndertaklDg  was,  as  In  the  case  at  bar, 
to  pay  any  Judgment  that  might  be  recovered 
against  the  defendant.  The  attachment  was 
tened  on  the  ground  that  the  defendant 
thei^  a  junaetiHeat  In  the  action  on 
the  undertaking  against  the  sureties  they 
sought  to  arold  thdr  liability  by  shoving 
that  the  attachment  defendant  was  not  a  non- 
resident snd  that  consequently  there  was  no 
ground  fw  the  attachment  The  court  held 
that  the  deCendanta  were  'Absolutely  llalde 
On  tbe  obligation,  irtiether  tbB  attachment 
waa  wrongfully  or  rightfully  sued  out"  In 
Wade  on  Attadiraents  Csectlon  IBS  et  seq.) 
the  doctrine  of  the  above  cases  is  accepted  as 
the  prevailing  law.  It  seems  to  ns  to  be 
founded  on  good  reason.  The  defendant  in 
the  attachment  with  full  knowledge  of 
whetber  tte  pmmds  npcm  -Wbiak  the  atta<ih- 
ment  lamed  are  true  or  false,  and  knowing 
that  It  false,  the  attachment  cannot  stand. 
decCa  ID  treat  tbe  attachment  as  valid  and 
property  issued,  and  voluntarily  gives  the 
plaintiff  other  security  In  tbe  ^ce  of  the  at- 
tachment Uen,  and  thoreby  secures  Its  re- 
lesssi  Having  ddlbentely  dme  this,  nettber 
be  nor  tbe  sureties,  who  have  voluntarily 
undertaken  to  stand  in  bis  place,  ought  to 
be  allowed  aftmrard^  against  tiie  consent  of 
the  plaintiff,  to  withdraw  or  destroy  such 
snIiBtltated  security  In  the  abaence  of  foots 
showing  fraud  or  fan  position  on  the  part  of 
the  piwiiifiep-  To  hold  that  the  undertaking 
may  be  av^Mded  by  &  subsequent  ^scbarge 
<tf  Ibe  attadunoit  would  be  to  substitute  a 
new  contract  for  the  one  tbe  parties  had 
made,  and  to  make  conditional  and  contln- 
aent  what  the  parties  had  agreed  should  be 
unconditional  and  absolute. 


Aa  a  necessary  sequd  to  these  vierws,  the 
Judgment  of  the  trial  court  that  the  faels 
recited  constltated  a  good  defense  to  ^aln- 
tUEa'  actl<m  <m  the  undertaking,  was,  In  our 
oplnlm,  wrong.  The  return  to  the  principal. 
Monk,  by  tbe  sureties  of  the  security  clvea 
them  to  Indemnify  them  for  signing  the  under- 
taking may  be  unfortunate  for  them;  but  tbe 
plaintlfCs  were  not  responsible  tor,  and  their 
rli^ts  cannot  be  aAacted  by,  It.  Tbe  Judg* 
ment  of  the  circuit  court  Is  reversed,  and  tbe 
cause  remanded  for  a  new  triaL  AH  the 
Judges  concur. 


KIRBY  V.  WESTERN  UNION  TEL.  00. 

(Supreme  Court  of  South  Dakota.   Dec  0, 

1S9S.) 

RsHBiBiiro— Naw  Mattsx. 
When  a  petition  for  a  rehearing  states 

new  matter,  which  may  materially  affiect  the 
merits  of  the  main  controverBy,  and  which  waa 
not  considered  It  the  iqoellate  court  at  the 
time  of  the  readitlon  of  the  oidnion,  a  reheai^ 
Ing  will  be  granted  for  the  purpose  of  conridov 
Ing  sneb  new  matter. 
(Syllabus  by  Uie  Conrt) 

On  motion  for  rehearing.  Granted. 
Foe  formor  report,  see  SB  N.  W.  758. 

BENNETT,  P.  J.  This  case  waa  beftwe 
us  at  a  fitrmer  term,  and  an  opinion  was 
filed  June  28;  18BS,  which  Is  published  In  S5 
N.  W.  769.  Tbe  onHj  point  upon  which  tbe 
ai^ellant  takes  Issue  with  the  court  In  Its 
opinion  Is  that  portkm  of  It  wbldi  holda  that 
tbe  stipulation  fbund  (m  tbe  message  blank 
of  the  company,  which  each  patron  of  tbe 
company  is  required  to  sign  before  a  message 
will  be  sent  that  says:  'The  company  will 
not  be  liable  for  damages  or  statutory  p«inl- 
tles  In  any  case  where  the  claim  Is  not  pre- 
sented In  writing  within  sixty  dajrs  after  the 
message  Is  filed  witb  tbe  company,"— limits 
the  common-law  liability  of  a  common  car- 
rier, and  could  not  require  respondent  to  en- 
ter Into  this  agreement  before  receiving  and 
transmitting  bis  message;  tbe  appellant's 
contention  bdng  that  thia  condition  In  the 
messn^e  contract  does  not  purport  nor  la  Its 
effect  to  limit  Its  reaponslbtUty,  but  la  mere- 
ly a  r^rnlatlon  of  Its  business,  which  It  has 
a  right  to  make.  This  contention  was  fully 
argued  on  a  tcmaec  bearing,  and  very  fully 
con^dered  by  the  conrt  In  the  opinion  pre- 
pared by  Justice  Kellam;  and,  were  tills  tbe 
only  reason  urged  for  a  rehearing,  we  shoold 
be  Indined  to  refuse  It  But  appeUant's  coun- 
ad  calls  our  attenticm  to  anoAor  questlcm, 
which  was  alluded  to  in  tbe  oral  argument 
and  but  llgjitly  referred  to  In  bis  briet 
whldi  may  have  some  material  bearing  upon 
the  merits  of  the  case,  and  which  was  not 
oonsldared  by  the  conrt  Hie  question  Is, 
tbat  section  3910^  Oomp.  Laws,  upon  which 
respondent  bases  bis  action.  Is  not  now,  and 
never  baa  been.  In  force  In  this  state.  In 
snppfKt  of  tbe  proposition  be  dtes  us  to  title 
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m,  B«r.  Bt  U.  B.,  M  mended  tor  3S  Stat 
SK^  which  enaetmemt  comiad  for  appti- 
last  contend  that  the  section  ot  the  Oom- 
pfled  Laws  above  referred  to  haa  been  re- 
pealed and  atnrogated,  so  &r  as  the  appellant 
is  ccmcemed;  and  our  attention  la  called  to 
a  large  number  of  dedal<HiB  In  support  ot  this 
ctmtentlon.  In  view,  therefore,  of  the  Im- 
portance of  the  case,  not  so  mndi  so  as  to  It 
atone,  bat  Its  effect  upon  oth«>  cases  wlilcli 
we  are  Informed  are  now  pending  between 
appellant  and  respondent,  and  in  order  that 
a  full  determination  may  be  bad  of  all  ques- 
tions In  controrersy  In  this  action,  we  shall 
grant  a  rehearing  as  prayed  for;  and  there- 
fore direct  the  clerk  of  this  court  to  place 
tbe  case  upon  the  calendar  of  this  term,  with 
directions  that  the  counsel  for  the  appellant 
shall  prepare  his  briefs  upon  the  questions 
raised  In  bis  petition  for  a  rdbearlng,  and 
serre  it  upon  the  counsd  for  the  respondent 
within  20  days  after  notice  of  this  order, 
and  thereupon  the  respondent  shall  have  20 
days  after  such  service  to  prepare  bis  brief, 
and  serve  It  upon  appdlant's  counieL  Should 
appellant  deem  It  necessary,  he  shall  have  10 
days  in  which  to  file  and  serve  a  reply  brief. 
After  the  expiration  of  this  time  the  cause 
shall  stand  for  hearing  at  such  time  as  the 
convenience  of  the  court  and  the  attorneys 
for  the  respondent  and  appellant  will  per- 
mit. The  same  number  of  briefs  on  each 
Bide  shall  be  filed  in  the  office  of  the  clerk  of 
this  court  as  is  required  by  oar  rules  upon  an 
original  l^arlng  of  a  cause. 


aATKS  T.  CmOAOO,  M.  *  ST.  p.  BY.  00. 

(Ehvreme  Court  of  Sontti  Daketa.    Deo.  9. 

1893.) 

iMJintT  TO  EllPU)TB  —  DAKsnoos  Appuakcbb  — 
BuansN  OF  Paoor— Evidincb. 

1.  A  railroad  company  having  erected  on  Its 
right  of  way  a  derrick  which,  under  certain  coq- 
ditioDB,  was  dangerous,  it  was  its  duty  to  see 
that  it  was  pronely  taken  care  and,  for 
aiff  Injury  dteecuy  resulting  from  such  derrick 
bwig  negligently  left  in  condition  to  cause 
damage,  the  compauy  is  primarily  or  presump- 
tively liable. 

2.  While,  as  between  Itself  and  an  employe^ 
the  company  might  avoid  liability  by  showing 
that  it  had  placed  such  derrick  under  the  charge 
of  a  competent  person,  who  was  a  fellow  serv- 
ant of  the  person  injured,  and  whose  negligence 
caused  the  Injury,  it  was  not  incnmbrat  on  the 

SIsintiff  to  show  affirmatively  that  it  had  not 
one  80,  in  order  to  make  a  case  of  negligence 
against  the  company. 

8.  The  fact  that  ivon  Its  ooni|^eti<HD,  Ac 
medianic  who  oonstmcted  sodi  derrick  tot  the 
company,  and  whose  authority  or  relation  to  the 
company  is  not  further  shown,  called  out  the 
station  agent,  and  explained  to  him  and  others 
who  were  expected  to  nse  the  same  the  manner 
of  its  workiug,  and  of  fastening  it  when  not 
io  use.  is  not  conclusive  upon  the  jury  that  the 
derrick  was  thus  placed  by  the  company  onder 
the  care  of  such  station  agent. 

4.  It  will  not  be  presumed  as  a  matter  of 
law  that  the  station  agent,  by  virtue  of  his  re- 
lation to  the  company,  was  charged  with  the 
duty  of  sering  that  such  unusual  and  extraor- 


dhiarr  vjrilnee     lUe  ima  dunni  to  be  mm 
kept  m  sals  and  proper  eoaditkHi. 
(Syllabus  by  the  Oourt) 

On  r^eartng.  Affirmed. 

For  fwmer  report,  see  60  M.  W.  90T. 

KBLI.AM,  J.  This  case  was  ilecided  ai  a 
fM-mer  term,  and  appears  tn  00  N.  W.  0QT. 
Upon  petition  at  aK>eUant,  a  rehearing  was 
allowed,  and  it  la  now  before  us  npon  each 
reargument  l%e  action  was  to  recover  tar 
personal  injury  to  respondent,  a  brakeman  In 
the  employ  of  appellant,  the  faots  being  folly 
stated  tn  the  former  opinion.  Appellant  In- 
sists that  the  record  shows  the  injury  result- 
ed from  the  negUgenoe  of  the  station  agent, 
a  coemploye  with  respondoit,  and  not  from 
the  negligence  of  the  appellant  The  ooan- 
pany  having  erecteft  npon  Its  right  of  way  the 
derrick  by  which  the  Injury  was  eaoaed.  It 
was  charged  with  the  general  duty  of  seeing 
that  it  was  properly  taken  care  of  and  used, 
aud  properly  secured,  to  avoid  Injury  to  oth- 
ers when  not  in  use.  Its  duty  In  Uiis  rei^pect, 
to  the  «teat  of  avoiding  liability  In  thla  case, 
mider  our  statute,  would  probably  be  met 
by  pladng  and  keeping  the  same  under  the 
care  of  a  competent  p««on,  with  pnypa  In- 
struotlMis  aa  to  bis  duty.  Appelant  c<hi- 
tMds  that,  aa  It  wHl  be  presnmed  that  Oie 
defendant  had  done  Its  whole  doty  In  the 
premlsea,  it  will  be  pFeanmed,  until  the  ooo- 
trary  appears,  that  It  had^ilaoed  the  derrick 
under  the  charge  of  a  eon^etent  pcraoa. 
piuperly  instructed;  so  that  the  careleaaneaa* 
If  any.  In  allowing  the  arm  of  tbe  derrick  to 
awing  round,  and  tbe  duiin  and  hook  to  banc 
dovni  In  dangerous  nearness  to  tbe  train  np- 
on which  the  plaintiff  was  at  work,  was  the 
negUgfflice  of  plalntlfrs  fellow  servant,  and 
not  the  negligence  of  the  company-  We  think 
the  fonndatioB  and  the  occasion  tbr  sucb  pre- 
samptton  are  lacking  here.  Tlw  railroad  com- 
pany  had  erected  on  its  right  of  way,  and  for 
nse  In  oonnection  with  Its  railroad,  this  der> 
rick,  which  proved  to  be  a  dangerous  appU- 
ance.  It  was  the  duty  of  the  respondent  com- 
pany to  take  care  of  It  and  see  that  It  offered 
BO  obstruction  to  a  passing  train,  and,  tor 
any  injuty  directly  resulting  from  Its  belnx 
negligently  left  In  condltloo  to  cause  dam- 
age, tbe  company  was  primarily  or  preaump- 
ttv^  Uable.  As  between  itself  and  an  em- 
ploye, it  might  avoid  llat>Uity  by  efaowing 
that  It  had  i^ad  ttte  derrick  onder  tbe 
charge  of  a  competent  perscoi,  who  was  a  fel- 
low servant  ot  the  pastai  injiired,  and  whose 
ne^lgence  ctuaed  the  Injury. 

Appelant  contends  that  it  devcdved  upon 
plaintiff  In  the  first  Instance,  and  aa  a  part 
of  his  case,  to  show  that  defendant  had  not 
done  this,  and  that,  until  he  bad  so  shown,  he 
had  made  no  case  negligence  against  the 
company.  We  do  not  think  so.  Hie  evldaioe 
showed  a  dear  case  of  negligence  In  allowing 
the  deiTl(Hc  to  be  In  a  dangerous  sltnatloa 
with  reference  to  a  passing  train.  It  was  tbe 
company's  derrldc,  sad  It  was  tiia  company's 
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diity  to  take  esn  tt  It  The  mat  of  sadi 
care  constttnted  the  DcgUseDce  whldi  MtMWd 
the  liUni?-  It  was  pnaamptlTetr  tbe  negfi- 
fencc  of  the  compaiijr.  Siq^pow  the  ac^dest 
ud  iBjocT  to  this  pUUntifl  h»4  |>en  ouaed 
bj  a  ^SeedTe  liiMge;  mtut  be  be  reQulired. 
to  entitle  him  to  recorer,  to  abow,  not  anly 
the  deitecUTe  and  wwafli  ccadltton  at  Om 
bridge  as  the  eaue  oC  the  acddent,  bvt  to  go 
farther,  and  show  that  the  company  had  Beg- 
Inrted  to  pat  the  biddse  la  (Aarge  of  «,  omd- 
petent  peraon,  and  thns  show  the  parUcatar 
negUgmce  of  the  compuv  l>  tbat  napect? 
The  presomptltHL  would  be  no  stroacer  that 
the  company  bad  done  Its  diitr  In  jflatlag 
a  craopetent  man  la  Charse  of  tbe  denldL 
than  it  would  be  tbat  It  bad  done  so  In  tbe 
cflSB  of  the  bridge.  No  doubt,  in  ^tber  caae 
It  coidd  rcjiel  tbe  cha^  of  actionable  neg- 
ligence on  Its  part,  by  showing  that  what  ap- 
pealed to  be  its  BialUgaaoe  was  really  the 
Beg^lgenoe  ofC  a  Mlow  aerapt  at  the  plain- 
tiff. Whether  any  or  what  precaattona  had 
been  taken  1^  the  omipany  to  protect  Its 
servant  against  hxiury  by  this  derrick  was 
penUiarly  within  its  own  ksfrwledga,  and 
was  knowledge  whldi  tbe  servant  could  not 
in  many  cases  easily  obtain.  If  tbere  bad 
been  50  empk^es  odf  the  company  at  this  sta- 
tion, most  the  plaintiff  hare  prored  by  oost- 
petent  evidence  that  ao  me  of  ttwee  bad 
ckaige  of  this  denlckT  Or  sappese  all  tbe 
&cts  of  tbis  casA  to  be  as  tb«v  are,  exeepl: 
that  tbe  employer  la  an  ladlTldoal,  laatead  ef 
a  corporation,  ao  tbat  be  mltfit  take  peraoA- 
il  care  ot  tbis  deEdak,  w  at  tala  eptkm  onb* 
latt  It  to  the  care  ef  a  BsrvsAt;  what  weaM 
Che  plaintiff  be  reoaJred  to  pvere  la  order 
to  oitUle  him  to  recover?  Must  be  go  be- 
yond abowlng  tbe  dangerous  ceaditloii  ef  Ihe 
derrick,  and  tbe  directly  lesaMAng  Uijury,  aad 
prore  that  there  was  a*  oovpatoat  penuu  la 
charge  of  tbe  aume.  In  order  to  meet  and  an- 
swer the  presamptton  tbat  tbe  defudapat  had 
perfocmed  his  duty  la  that  respect?  Mast  It 
not  rather  rest  with  tbe  deltedant  to  show 
that  It  bad  done  sei>  la  Mder  to  soeet  tiw  prima 
fade  ease  of  ae^Ussace  made  agalBist  him 
the  fltet  and  the  clrcomstaoces  of  the  Injury? 
Is  It  defeiulTe  In  cbaxaotcr  In  the  case  aa 
taidlTldnal  master,  and  oth«wlse  la  case  ot 
a  corporatiw  master?  Tb»  deCnadant  cook- 
pany  owed  to  Ito  servant,  the  plaintiff,  the 
duty  of  keeping  Its  track  clear  from  danger- 
one  orerbanging  obstructions.  The  eomplaint 
charged  directly  tbat  It  u^Igeatly  failed  to 
do  it.  The  evidence  shows  tbat  it  was  not 
dome.  Neither  tbe  comj^alnt  aor  the  evidence 
•eeks  to  show  any  neglected  duty  upon  tbe 
part  of  any  enqdoye.  We  tUxdc  the  com- 
plabit  statee  and  the  evidence  proves  a  prima 
fade  ease  of  o^lgakoe  against  the  company 
Appellant,  however,  further  contends  tbat 
the  record  dees  abow  that  this  derrick  waa 
nnder  tbe  care  of  another  aervant  of  the 
company,  presamably  competent  and  prop- 
erly iBstrocted,  to  wit;  tbe  station  agent. 
Appelant  aays:  "It  a^iears  that  the  persui 
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-mho  areeted  tlie  taikk  did  loatmet  the 
i«eat  in  vagard  to  the  nee  of  tbe  Aatn,  and  tile 
fastnnlng  of  It  bgr  auans  of  a  pdbs,  •  •  • 
It  fortter  awetrt  that  tbe  agent  did  oooar 
aloDally  fasten  it  when  tbe  derrick  was  ao 
«iltefiklac&  •  *  •  We,  thenAKCk  say  that 
It  doflB  appear  that  tin  denltA  had  been 
pleead  in  the  charge  of  tbe  agent,  and  be 
bad  been  iKoperly  taubracted  In  regard  to 
fiMfcwIng  it"  It  does  aivaar  both  from  the 
oTtd«ce  at  tbe  mecbaolo  who  omistnictad 
tte  denridt  and  the  station  agent  that,  after 
tbe  danick  was  completed,  tbe  nwobanlc 
eaUed  Vat  acent  oat,  and  Instmcted  him  in 
regard  to  aslac  it  aad  fltsteelng  It  by  means 
of  tbe  teen  pin.  Hm  ageat  testUhBa:  "He  in- 
stmcted  me  prlaclpally  how  to  manage  the 
Aaln,  and  to  faatMi  tt."  Tbe  same  iritncaa 
testifies  that  the  decrick  was  dealffied  to  be 
need  prind  pally  tyy  ablppers,  and  that  he 
alee  gave  tbe  same  <x  even  more  partlcnlar 
lastmctioa  to  at  least  one  of  tbe  prtndpal 
aMppen  at  that  polat  It  does  not  eKuveaaly 
appear,  aar  can  It  be  reannaUy  Inferred 
from  his  pesttkm  la  relatkm  to  tbe  com- 
pany, IhaA  be  was  antboriBed  to  Impose  any 
new  duty  npoa  tbe  atatloa  agent  We  ttdnk 
tbe  evldmce  rather  conveys  the  tbooght  that 
the  taurtzneCkHi  was  la  Hbb  aatnze  of  bsfonna* 
tien  aa  to  bow  tbe  *'t*  waa  to  be  oper- 
ated aad  amnagad.  It  le  eridait  from  tbe 
testtnwny  that  it  was  an  unnanal  i^Uuioa 
Oomporatlvety  few  stations  bad  Ibem,  and  It 
waa  natanil  and  pnbably  aecesaary  that  la- 
flannatkm  sboald  be  Mt  wltii  soiubody  as 
tip  bow  It  waa  to  be  worked  and  nsed  and 
Mt  and,  in  tbe  exerdse  of  good  Judgment 
we  think  the  meebanlc  exi^ahied  the  same 
both  to  tbe  stotl»  agent  and  to  tbe  prindpal 
sblpyer.  We  thiak  It  weald  be  an  nnjustU- 
aUe  aae  at  this  ev4daiee  to  give  It  the  effect 
dwlmpd  for  tt  by  ^nnilant,  and  to  bold 
that  tbe  act  ef  Ibe  medumie  la  T««pi**iii»ir  to 
the  agent  In  company  with  others,  tbe  manner 
of  epnoUag  and  ndng  tbe  new  and  mrasnal 
appUanoe,  waa  the  act  of  tbe  deflei^nt  com- 
pany, designed  to  commit  to  and  OMfce  tbe 
a«nt  raspeoalble  fer  Its  care,  and  for  keep- 
lag  the  same  In  safe  and  proper  ctmditlon, 
aad  thus,  to  reject  to  other  emsHarm,  ex- 
empt the  company  from  llaMBty. 

Bnt  appellant  goes  farther,  and  Indata  tbat 
even  without  this  or  any  evidence  upon  this 
particular  question,  the  station  agmt  most  be 
presumed  to  be  In  charge  of  all  the  com- 
pany's jvoperty  at  the  statltm,  and,  In  sup- 
port of  this  claim,  dtes  Kown  v.  Railway 
Co.,  31  Minn.  65S,  18  N.  W.  834.  What  tbe 
court  said  In  that  case  waa  In  reference  to 
the  tra^  of  the  company  at  and  about  the 
station.  It  aayar  "This  la  a  reasonaUe  ^e- 
samptkn  of  fact,  founded  upon  the  ordinary 
course  of  buslneaa,  the  common  understand- 
big  of  the  publk^  and  the  nature  and  neces- 
sities of  tbe  case."  Because  thla  la  a  rea- 
sonatde  presunptlon  vrith  reference  to  tracks 
and  side  tracks,  whlcta  are  a  uidversal  and 
necessary  part  and  pared  of  every  station. 
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known  to  the  public,  as  tbe  court  aBsumee, 
to  be  under  the  charge  of  the  local  agent, 
It  does  not  follow  that  the  same  presumption 
would  be  justified  or  made  reasonable  by 
tbe  common  understanding  of  the  public 
when  applied  to  an  unusual  and  extraor- 
dinary erection.  SnpjKise  ttUs  had  been  a 
grain  elevator,  erected  by  the  company  for 
the  purpose  of  loading  and  unloading  cars; 
•  would  the  presumpti(Hi  still  be  a  reasonable 
(me  that  the  station  agent  was  charged  with 
the  duty  of  seeing  that  It  was  kept  In  safe 
and  proper  condltimi?  In  the  Minnesota  case 
the  court.  In  effect,  said  It  was  not  neces- 
sary to  apresdy  prove  that  the  trades  at  the 
station  were  under  tbe  charge  of  the  agent, 
(though  the  recwd  shows  the  fact  was  proved 
by  tbe  Introdactfon  of  the  rules  of  the  com- 
pany,) for  that  may  be  presumed  by  ttie  jury 
in  aocwdance  with  the  common  understand- 
ing of  the  public;  but  we  doubt  if  a  jury 
would  be  allowed  to  presume,  upon  the  basis 
either  ctf  the  necesaitiee  of  the  case  or  tbe 
common  undmstandlng  of  the  public,  that  the 
agent  was  chained  with  the  care  and  re- 
sponsibility top  tbe  condition  of  an  the  com- 
pany's property  and  ap^iancea  at  the  sta- 
tlML  While  it  may  be  a  ftiet,  and  susceptible 
of  direct  proof,  that  tbe  agent  ordinarily  has 
charge  of  the  tool  house  and  appliances  tot 
keeping  tbe  track  under  his  charge  in  proper 
cimdltlon,  Wff  think  a  trial  court  would  be 
slow  to  Instruct  a  jury  that  they  mlg^t  so 
IHesum&  But  even  If  tbe  presumption  were 
an  allowable  one,  upon  tbe  facts  In  this  case, 
it  was  a  weak  one.  The  evidence  to  safls- 
factorlly  prove  tbe  fact  asked  to  be  pre- 
sumed, If  such  fact  existed,  was  in  posses- 
sion of  the  defraidant  company,  and  presum- 
ably not  within  easy  reach  of  the  plaintiff. 
It  is  a  maxim  of  the  law  that  all  evidence 
Is  to  be  weighed  according  to  the  proof  which 
It  was  In  the  power  of  <Hie  side  to  have  pro- 
duced and  In  the  power  of  the  other  to  have 
contradicted.  The  defendant,  having  dellb- 
erately  withheld  evidence  peculiarly  within 
Its  reach  and  under  Its  control,  If  such  evi- 
dence existed,  is  not  In  j)ositi(m  to  complain 
that  the  trial  court  declined  to  substitute  for 
It  a  weak  and  doubtful  presumptl<m.  We  see 
no  good  reason  for  modifying  our  former 
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(Supreme  Oonrt  of  South  Dakota.    Dae  IS, 

1893.) 

TELBoaAPH  CoxF^sa  —  Pbkaltt  voa  Vuxxam 
TO  Traksmit  Mkssaqk— Plsadinos. 
1.  Section  3910,  Comp.  Laws,  provides  that 
"even*  person  whose  message  Is  refused  or  poat- 
poned,  contrary  to  the  provisions  of  thlB  chap- 
ter, ia  entitled  to  recover  from  the  carrier  his 
actual  damages,  and  fifty  dollars  in  addition 
thereto."  The  $50  recoverable  under  this  sec- 
tion, in  addition  to  the  actoal  damages  snt- 
tained  by  the  party,  la  in  the  nature  of  a  pen- 
alty imposed  upon  the  carrier  for  a  failare  to 
comtdy  with  the  provlaions  of  the  diopter  there- 
fai  ipeelftecL 


2.  Th«  statute,  as  to  the  $00  recoverable  tn 
addition  to  the  actual  damages,  being  penal  in 
its  nature,  must  be  strictly  construed. 

3.  One  seeking  to  recover  such  penalty  most 
state  speciallv  every  fact  requirite  to  enable 
a  court  to  judge  whether  or  not  be  has  a  eaoaa 
of  action  against  the  defendant,  under  the  stat- 
ute. 

4.  A  failure  to  so  specially  allege  the  req- 
uisite facts  will  not  be  cared  by  an  allegatlms 
that  defendanlfa  refusal  to  ttansmit  the  mea- 
sage  tendered  was  "without  reasonable  grounds 
for  refusing  so  to  do."  Such  allegatiMi  does 
not  state  any  tect,  but  a  mere  coacluaton  of 
law. 

(SyUabos  by  the  Oonrt) 

An>eal  from  Minnehaha  county  court;  S. 
Parliman,  Judge. 

Action  by  Joe  Klrby  against  the  Weston 
Union  Telegraph  Company  to  recover  a  pen- 
alty tor  breach  of  duty.  Plalntltt  had  Judg- 
ment, and  defendant  appeals.  Rerosed. 

Bailey  &  Toorhees,  (George  H.  Fearons,  of 
counsel,)  for  app^nt.  A.  0.  Boylan  and 
Joe  Kirby,  fw  re^ondent 

CORSON,  J.  This  was  an  action  wlgtn- 
ally  commenced  In  the  city  justice's  court 
of  the  city  of  Sioux  Falls  to  recover  a  Judg- 
ment for  $61.  A  judgment  was  rendered 
in  favor  of  the  defendant,  from  which  an 
appeal  was  taken  to  the  county  court  of 
Minnehaha  county,  where  a  judgment  was 
rendered  for  the  plaintiff,  from  which  judg'- 
raent  the  defendant  has  taken  an  appeal  to 
this  court  One  of  tbe  important  questl<HiB 
presented  by  tbe  record  In  tUs  case  was  de- 
cided by  this  court  In  a  ease  with  tbe  same 
title  reported  tn  5S  N.  W.  7S9.  The  only- 
question,  therefore,  which  we  shall  consider 
on  this  appeal,  is  as  to  whetbo:  or  not  tbe 
plaintiff  could  recow  tbe  penalty  provided 
by  section  3910,  Comp.  Laws,  under  the 
complaint  In  this  action. 

The  complaint  on  which  the  case  was  tried 
In  both  tbe  city  justice  court  and  the  county 
court,  to  which  It  was  appealed,  is  as  fol- 
lows: "November  21st  1891.  Case  called 
with  both  parties  in  court,  by  their  attor- 
neys; F.  li.  Rowland,  attorney  tot  plaintiff, 
and  Bailey  &  Toorhees,  attomeya  for  de- 
fendant And  plaintiff,  for  cause  of  action, 
complains  and  alleges  orally  that  the  defmd  ■ 
ant  Is  Indebted  to  blm  In  tbe  sum  of  sixty- 
one  dollars  as  damages  due  from  said  de- 
fendant for  refusing  to  transmit  a  message 
from  him  from  Sioux  Falls,  South  Dakota, 
to  Peter  Menth,  at  Hartford,  South  Dakota, 
on  November  leth,  1891,  between  which 
places  said  defendant  then  operated  a  Unc 
of  telegraph  for  the  transmission  of  mes- 
sages for  hire,  without  reasonable  ground 
for  refusing  so  to  do;  and  plaintiff  there* 
fore  demands  judgment  in  tbe  sum  of  sixty- 
one  dollars,  and  tbe  costs  of  this  action." 
The  defendant,  for  answer,  denied  the  al< 
legations  of  the  complaint,  and  denied  tliat 
the  plaintiff  had  sustained  any  damagen 
.  whatever.  Subsequently,  tbe  defendant 
pleaded  orally  certain  facta  as  a  defense  to 
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the  action,  not  necessary  to  be  stated  tot 
tbe  purposes  of  this  action.  The  cue  was 
tried  by  a  Jnry,  and  at  the  conclusion  of  the 
trial  the  connsel  toe  the  defendant  moved 
the  court  to  direct  the  Jury  to  find  a  rer* 
diet  for  tbe  defendant  This  the  court  de- 
nted, and  thereupon  the  counsel  for  the 
plalntlfl  **inoved  the  court  to  dhrect  a  TerOlct 
fbr  the  plaintiff  for  fifty  cents  actual  dam- 
asea,  togetho'  vltb  tbe  sum  of  fifty  dollars 
damages,  as  prorided  In  section  8910,  Gomp. 
Iaws.  Motion  sustained  by  the  court  as 
to  the  fifty  dollars  statutory  penalty,  and 
denied  as  to  the  fifty  cents  actual  damages." 
And  the  court  Instructed  tbe  Jury  as  follows: 
"I  shall  direct  you  to  find  a  rerdlct  of  fifty 
dollars  for  the  plaintiff."  The  Jmry  there- 
npcm  returned  a  vwdlct  for  the  plaintiff  for 
that  amoont,  iqton  which  a  Judgment  in 
favor  of  the  plalntlfl  was  rendered.  "It  was 
cmceded  that  It  was  not  necessary  for  the 
idalntlff  to  prove  actual  damages.  In  order 
to  recover  the  statutory  penalty  under  sec- 
tion 3910,  Gtmip.  Laws."  lliat  question, 
therefore,  Is  eliminated  from  this  case. 

The  learned  counsel  for  the  appellant  con* 
tesds  that  whUe  the  onnplaint  might  be  suf- 
ficient; at  common  law,  to  raitifle  the  plaintiff 
to  recover  ttie  actual  damages  sustained  1^ 
him  by  reason  of  the  foilui»  of  the  defendant 
to  transmit  the  message  presented  for  trans- 
mlsrion.  It  Is  Insuffldent  to  entlde  him  to  re- 
cover 13ie  sum  of  950  given  1^  statute  In  ad- 
^tlen  to  the  actual  damnges,  as  that  sum  Is 
In  the  nature  of  a  penalty  provided  by  stat- 
ute, and  that,  to  entitle  a  party  to  recover 
such  penalty,  all  the  facts  showli^  his  right 
thereto  must  be  specifically  pleaded.  The 
learned  connsel  fbr  the  respondent  Insists 
that  the  sum  In  addition  to  the  actual  dam- 
age is  not  a  penalty,  but  that  the  statute  Is 
remedial,  and  is  to  be  Ubaolly  construed. 
In  support  of  this  proposition  tbe  counsd 
dtes  Koons  v.  RaUroad  Co.,  23  Iowa,  404^ 
and  two  othor  authtaltles  to  which  we  do 
not  have  access.  We  ore  of  the  opinion  that 
the  cue  dted  firom  Iowa  has  no  ai^llcatlon 
to  the  case  at  bar.  It  appears  from  that  case 
that  a  statute  existed  giving  to  parties  whose 
ttodk  should  be  killed  by  a  railroad  company 
double  damages  In  a  case  whwe  payment 
had  not  been  made  within  30  days,  but  no 
fixed  sum  was  given  by  the  statute.  The 
doulde  damages  were  h^  not  to  be  a  penalty, 
under  the  provisions  of  the  statute.  But 
under  our  statute  a  party  Is  authorised  to 
recover.  In  addition  to  Ids  actual  damages^ 
the  specific  sum  oC  |S0,  and  this  is  recover- 
able without  regard  to  the  amount  of  actual 
damages  recovered.  In  the  case  at  bar  ttie 
plaintiff  recovered  no  actual  damages,  but 
ttie  980  only.  The  language  of  the  statute 
Is,  the  plsintlff  "Is  entitled  to  recover  from 
tbe  carrlw  his  actual  damages  and  fifty 
doDan  in  addition  thereto."  The  sum  of 
tSO  seems  to  be  no  part  of  the  actual 
damages,  u  the  party  Is  entitled  to  recover 
tbe  actnl  damages  witboot  regard  to  the 


950.  whitih  Is  given  as  an  addltlim  tiiereto. 
It  is  not  given  as  costs,  for  costs  are  pro- 
vided for  by  another  statute.  It  would  seem, 
therefore,  that  It  was  Imposed  upon  the  car- 
rier as  a  pecuniary  punishment  for  his  fftU- 
ure  to  comply  with  the  provldons  of  the  stat- 
ute, and  beo>mes  therein  a  penalty.  Bou- 
Tier  defines  a  "poialty"  as  "the  puidehment 
inflicted  by  law  for  its  violation,"  and  he 
say8:  "The  term  Is  mostly  applied  to  pe- 
cuniary puniahment."  2  Bouv.  Law  Diet 
318.  Hr.  Anderson,  among  a  number  of 
deflnltl(ms  of  tiie  term  "penalty,"  says:  "It 
Is  tbe  Imposition  of  the  payment  of  a  sum  of 
money,  or  some  personal  aufferlng."  And. 
Law  Diet  763.  In  U.  a  v.  Ohonteau.  102 
C.  8.  611,  Mr.  Justice  Field,  speaking  of  a 
"penalty,"  says:  "It  Involves  the  Idea  of 
punishment  onA  the  character  is  not  changed 
by  the  mode  by  which  It  Is  Inflicted.— wheth- 
er by  a  dvll  or  a  criminal  prosecutim."  In 
Oounty  of  San  Lnls  OUspo  v.  Hraidricks,  71 
CaL  245.  11  Pac.  682,  the  court  says:  "A 
penalty  is  In  the  nature  of  punishment  for 
tbe  nonperformance  of  an  act  or  for  the 
performance  of  an  unlawful  act"  Under 
any  of  the  foregoli^  definitions  of  a  "penal- 
ty," the  sum  recovered  in  this  case  would, 
In  our  view,  constitute  a  penalty.  For  what 
can  this  sum  be  recovered?  Clearly,  for  a 
fanmK  to  perform  the  duty  imposed  by  tbe 
statute.  It  Is  not  to  compensate  the  party, 
as  that  is  provided  fOr  by  tiie  recovwy  of  his 
actual  damages.  In  our  opinion,  therefwe, 
the  sum  of  $50  spedfled  in  the  statute  must 
be  regarded  as  a  pmalty  imposed  upon  the 
carrier  for  failure  to  comply  with  the  provi- 
sions of  tb»  statute^  and  hence  a  party  seek- 
ing to  recover  that  sum  most  allege  all  the 
facts  that  brbig  the  defendant  within  tiie 
provisions  of  the  statute. 

The  statute,  being  penal  in  Its  diaractor, 
must  be  strictly  construed.  Shaw  t.  Toldas, 
8  N.  T.  168;  Cole  v.  Smith.  4  Johns.  193; 
BIgelow  V.  Johnson.  13  Johns.  428;  Austin  v. 
Goodrich.  49  N.  T.  266;  Ferrett  v.  AlwlU,  1 
Blatchf.  151;  Brown  v.  Harmon,  21  Barb. 
508;  Sutii.  St  Const  c  12. 

It  is  a  well-settied  rule  that  In  dedarixw 
for  offense  against  a  pmal  statute,  the  plain- 
tiff Is  bound  to  set  tastb  spedfically  the  facts 
<m  which  he  retles  to  constitute  ^e  offense. 
Section  S910;  under  whldbi  plaintiff  claimed 
to  recover,  reads  as  foDowa:  "Every  person 
whose  message  Is  refused  or  postponed,  con- 
trary to  the  provisions  ct  this  diapter,  Is  en- 
titled to  recover  from  the  carrier  Ids  actual 
damages,  and  fifty  dollars  in  addition  there- 
to." It  will  be  observed  that  the  language 
mied  is,  "contrary  to  the  provistons  of  this 
di^)ter."  The  diaptw  in  which  the  section 
te  found  Is  chapter  S.  Section  8882  of  that 
diapter  provides  as  follows:  "A  common 
darriw  must  If  able  to  do  so  accept  and 
carry  whatever  Is  tiered  to  him,  at  a  reason- 
able time  and  place,  of  a  kind  that  he  un- 
dertakes  or  Is  accustomed  to  carry."  It  will 
be  noticed  that  tiiere  Is  no  aUegatlcm  that 
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the  nwwwm  waa  offlered  at  a  '^rMMmafcto 
time  and  place,  ef  a  ktad"  tb&t  the  detaidant 
undertMA  or  was  aticoatBrned  to  canr  aa 
provided  to*  tbat  aectloo.  Again,  It  la 
Tided  by  aectba  88SB  of  the  same  cbapter  as 
followa:  "A  cmmion  carrlo'  ta  enttOed  to  a 
reaaonabie  nmpenaatioik  a  ad  no  more,  whkili 
be  may  require  to  be  paid  In  adraaee.  If 
payment  tbaeof  la  r«fn8ed»  he  auj  retflue  to 
cariy."  And  it  will  be  obaerred,  In  reading 
the  complaint,  that  it  coBtaiDS  b»  allegation 
that  the  plaintiff  paid  or  tradoed  a  reason- 
able, or  an7,  compeaaatlon  to  the  deftadant 
for  tranamltting  the  meaaage  offered.  Again, 
it  la  proTlded  by  sectfan  S90B  of  tbe  aame 
chapter  that  the  message  must  be  trans- 
mitted in  its  order,  "If  practicable."  There 
Is  no  allegatlm  that  It  was  pracUcahle,  at 
the  time  wbai  tba  message  vaa  offered,  to 
transmit  the  same.  The  complatait  omtains 
no  allegation  of  any  tttet  showing  that  the 
action  waa  based  upon,  or  intended  to  be 
based  upon,  ttie  statute:  No  donbt,  llie  bet- 
ter practice  would  be  to  refer  to  the  section 
of  the  statute  specifically,  that  the  defendant 
might  be  properly  apprised  of  the  nature  of 
the  action;  hut,  in  any  event,  the  complaint 
must  allege  all  the  facts  required  to  bring 
the  case  dearly  within  the  provisions  of  the 
statute,  and  show  that  the  plaintlCf  haa  per- 
formeii  all  the  acts  required  of  him  t»  be 
perfOTmed,  in  order  to  entitle  him  to  seoover 
the  poialty  Imposed  by  the  statotb  This, 
we  faSTc  seen,  t2ie  plaintlSE  has  not  done,  m 
the  caae  at  bar.  In  this  case  the  eourt  re- 
fused to  direct  a  Todlct  tor  the  actnal  dam- 
ages proven,  60  eenti^  but  directed  Uie  Jury 
to  find  for  the  poialty  only.  This  was  clew- 
ly  error,  aa  the  complaint  waa  InanfHdmt  to 
authorize  snch  a  verdiet  Iieoldng  at  As 
oomplalBt  In  this  caae,  no  <»e  would  bo  ap- 
prised that  the  action  waa  brought  to  re- 
cover a  atatutoiy  penalty.  The  only  ttioTqtbt 
suggested  by  the  comj^lnt  la  that  th«  ^aia- 
tlff  had  anstalned  actual  damages  by  reason 
of  die  refusal  of  the  detendant  to  transmit 
the  message  offered,  and  fb»  action  waa 
brought  to  recover  the  aame.  As  before 
stated,  there  is  no  allnaloB  to  the  statute,  and 
no  sufficient  allegation  in  the  complaint  that 
the  defendant,  tn  refusing  to  transniit  the 
message,  had  violated  any  statute;  and,  as 
we  have  aeen,  the  complaint  does  not  state 
suffldsnt  Ca<^  to  mtUle  him  to  recover  Ite 
statutory  peialty. 

Counsel  for  respondent  further  otrntenda 
that  the  allegation  of  flie  oonqrialnt  "with- 
out reasonable  ^rannda  for  refualng  so  to 
do,"  sufllctantly  shows  that  the  plaintiff  had 
perfonned  all  the  acts  required  to  be  per- 
formed on  bis  part;  bat  we  cannot  ae  oon- 
alder  that  allegatloa,  If  U  can  be  called  an  at 
legatkm.  It  atates  no  fact,  but  rimply  a  oon- 
aluskm  of  law.  "Hie  &cts  should  have  been 
stated,  and  It  would  then  have  preaented  a 
question  of  law  for  the  court  to  decide  wheOi- 
er  or  not,  upon  the  facts  stated,  the  defend- 


ant  bad  rnaannaWe  gromidi  Har  Its  xaftmak 
to  transmit  the  message. 

The  respondent  also  tatslati  that  mnder  the- 
Oode  the  complaint  snffldeot,  aa  the  olA 
rules  of  plesdlng  have  been  abrogated  by  the- 
Oode.  It  la  true  that  an  diatlncttona  aa  t» 
tibs  flocms  of  actions  have  been  abolished,, 
but  the  sohetanee  still  remains;  and  the- 
ffccts  oDoatltudBg  the  canse  of  action  most 
be  stated  aa  fully  now  as  under  the  old  com- 
mon4aw  system  of  pleading,  and  In  many- 
eases  with  even  more  particularity  than  wa» 
required  under  that  system.  Judgment  re- 
versed, and  a  nev  trial  ordsrod.  All  tli» 
jodgca  CQBcuKkig; 


DU  TOIT  V.  PBKOESTAD. 
(Sopreme  Oonrt  of  Minnesota.    Dec.  11,  1883> 
Appeal  fbom  Iktbsiacutobt  Obder — Rscobd. 

Upon  an  api»eal  to  this  court  from  an  or- 
der disposing  of  an  Interloentor;  motion,  ft  must 
ha  made  to  appear  afBnoativdy^itber  by  the 
certificate  of  the  Jtidee  making  the  order  that 
the  return  contains  all  at  the  files  and  papers- 
used  at  the  heariae  of  the  motion,  or  by  the  cer- 
tificate of  the  clerk  of  the  proper  court  that  hl» 
retnrn  cootBins  copieB  at  all  the  records  and 
Slss  la  the  case—that  tills  court  has  before  It 
everything  which  was  presented  to  and  consid- 
ered br  the  court  below. 
(STllabns  by  the  Oonrt) 

Appeal  from  district  court,  Oarvo"  county; 

Canty,  Judge. 

Action  by  George  A.  Du  Tolt  against 
Holvor  Fergestad.  An  attachment  issued 
against  the  property  of  defendant,  and, 
from  an  order  denying  a  motion  to  dissolve- 
and  vacate  the  same,  he  appeals.  Affirmed. 

John  H.  JjOOC  and  A.  S.  Eeyes,  for  appel- 
lant  W.  a  OdcU,  lOr  respondent 

COLLINS,  J.  TUs  vraa  an  appeal  frons 
an  (»der  of  the  disMet  oonrt  denying  de- 
fftndaiit's  mettan  to  vacate  and  aet  aalde- 
a  writ  ot  attachment,  and  all  vroceedlnga- 
thereondar,  on  the  ground  that  the  affidavit 
upon  which  the  writ  was  baaed  waa  false 
and  untTML  The  return  to  this  eonrt,  ac- 
cording to  the  clerk's  certificate,  containe 
copies  of  "the  original  summoos^  complalat* 
answer,  reply,  vvdlct,  affidarit  and  order 
ftar  attechmwrt,  affidavit  and  notice  of  mo- 
tion  for  an.  order  dissolving  attachment^ 
eoonter  affidavit  by  plalntU^  defendants 
affidavit,  ocda  denying  motloo.  to  dlssfav* 
attachment,  and  notice  at  appeal  to  the  su- 
preme court"  Nothing  farlte  apiteara  lit 
the  return  or  the  certificate.  It  ere  is  no 
oertlflcato  of  the  Jndse  who  heard  and  dla- 
poaed  oC  the  modon  that  the  retnm  afaoww 
all  that  was  offered  or  ooosldered  by  him 
upon  the  hearing  of  the  nme,  nor  haa  th» 
dlofe  certified  that  hla  retmn  cwtalna  ooples 
itf  idl  <tf  the  reends  and  fllea  Ui  the  case. 
One  or  the  othw  of  tbeae  two  things  should 
appear.  If  we  are  to  ebawe  aaytblnc  Uka 
an  crdwly  pmottoa   noaaea.  t.  Gkr  Oo., 
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Minn.  2!%  43  N.  W.  ISO.  See  alw  Prouty 
Y.  HaUowdU  (MinoL)  65  M.  W.  «2S.  Witb- 
«□(  one  or  the  other  of  theee  certUcatae,  we 
tuTe  no  means  of  kntrwtaae  Tfhat  wa*  pre- 
flented  or  considered  by  the  court  on  the 
tearing  of  the  motion.  As  was  nld  In  the 
opinion  in  the  case  JBrst  above  dted,  to  v^m 
vpon  any  matter  on  ^qwal  It  nmst  be  made 
to  appear  to  this  court  QuA  It  has  before  It 
'ernythlaff  which  was  presented  to  and  oon- 
«idered  by  the  court  below  npon  the  matt«- 
which  we  are  called  uptm  to  review.  The 
record  falls  to  show  this  fact,  and  house 
<mw  in  the  mUng  o£  the  covrt  below  has 
not  been  made  to  appear.  To  aT<Md  any 
mlsimderstanding  as  to  the  proper  practice, 
we  state  that,  on  an  appeal  tram  an  order 
■diqHMing  ot  an  tnterioentory  motion,  it  most 
be  mado  to  appear  afflnnatlTdy,  ^ther  by 
■am  oertffloate  of  tlie  Jndge  maklBg  tte  or* 
4er,  or  the  certificate  of  tte  ctatk  of  the 
proper  conit,  of  tbe  natste  Imetcflm  inS- 
cated,  that  this  ooort  has  beftn  U  every- 
thing which  was  prmoited  to  and  ooMti- 
<red  by  tbe  court  below.   Order  affirmed. 


&TATB  T.  HKRTaKS. 
<Biiprenie  Coort  of  Minnesota.    De&  11,  1898.) 

INCS8T, 

Ttn  crime  of  tnewt  was  vanishable  ira- 
<dar  aeetloa  2B»  of  the  Penal  Ooda,  prior  to  the 
«UMwe  of  Gen.  Laws  1883.  o.  00. 
^Uabos  by  the  Conrt) 

OotiSed  from  ^strict  oonrt  Staams  cool- 
ly; Searle^  Jodge. 

William  Hotgea  was  oonrlcted  of  Incest, 
and  the  proceedings  were  coltted  to  the 
soprenie  conrt  for  an  opinion.  Affirmed. 

H.  "W.  OhUds  and  Oeo.  B.  Edgmton.  for 
aplalntUf.  Bm^cart  ft  Brower,  for  defend- 
ant 

OOLLTNS,  X  Hie  defradant  was  Indfcted 
for  tbe  crime  of  Incest,  alleged  to  hare  been 
conmiltted  prior  to  the  passage  of  Gen.  Laws 
1893,  c  90,^  and  after  trial  and  oonrlctien 
a  report  of  tbe  case  was  certified  up  for  oar 
decision,  under  tbe  inroTislons  of  Oen.  St, 
1878,  c  117,  S  11.  The  dalm  Is  made  In  de- 
fendant's behalf  that  tmder  tbe  laws  of  this 
state  as  they  existed  at  the  time  specified  hi 
the  indictment  incest  was  not  a  crime.  Prior 
to  the  amendment  of  1808,  section  2S9  of  the 
Penal  Code  read  as  follows:  "Incest.  When 
poBons  within  the  degrees  of  consangnlidty 
within  which  marrlagefl  are  declared  by  law 
inceatnona  and  Told,  Intermarry  or  commit 
*dalt«7  or  fornication  with  each  other,  eacb 
-of  them  1b  punishable  imprisonment  In 
the  state  prison  for  not  man  than  ten  years." 
It  is  Gonteaided  by  defendants  connsel  that, 
as  the  only  statotxe  whicb  bear  upaa  the 
nt^ti^—oDe  pntOblOag  the  contract  of  mar- 

*  IW*  duipter  deflbca  the  aime  of  incest,  and 
4troTides  the  ponishment  therefor. 


rlage  between  parties  who  are  nearer  ot 

kin  than  first  condns,  eompntlng  the  miss 
of  the  clTil  law,  jwhether  the  half  or  tbe 
whole  blood.  (Qen.  BL,  sopra,  c.  SU  I  80  tlw 
other  prononndng  socb  marriages  TOld, 
{^pter  62,  i  1^— tan  to  declare  than  in- 
cestuous, the  oitense  caiuurt;  be  committed; 
It  bdng  purely  statotory.  Incest  is  defined 
as  tbe  carnal  copulation  of  a  man  and  wo- 
man related  to  each  other  in  any  of  the 
degrees  within  which  marriage  Is  prohlUted 
by  law.  A  marriage  between  persons,  within 
the  sped  fled  degrees  ot  consangnlnity  must 
neceaaarijy  be  inceetaons  nndcr  the  law.  and 
no  use  of  that  precise  word  or  statutory 
declaration  to  that  effect  was  needed.  Tbe 
defendant  la  liable  to  tbe  punishment  pre- 
scribed In  section  259  of  the  Penal  Oode, 
and  the  case  is  remanded  tor  further  pro- 
ceedings. 

BUaiiAND  T.  THOMF30X  et  al. 

^vtaeann  Oontt  of  Minnesota.    Dec.  11, 1888.) 

XbKTuea  FOaBCLOstma— Ububt— 43nnioiaNOT 
or  EviDsim. 
vpen  the  ertdence  in  tbla  case,  that 
the  conrt  below  erred  when  refosing  ta  grant 
plaintiff's  motion  for  a  aaw  trial. 
(Syllabos  by  the  Conrt.) 

Aweal  from  district  court,  Grant  oonni^; 
Brown,  fudge. 

Action  by  Stephen  a  Bo^laikd  against 
There  Tbompaon  and  others  to  enforce  a 
claim  on  realty,  In  the  nature  of  an  equitable 
mortgage.  There  was  a  Tradict  for  defend- 
ants, and  a  new  trial  denied.  Pialstifr  ap- 
peals. Reversed. 

caiarles  O.  BEeiq>t,  for  appelant  B^olda 
A  Townsend,  for  respondents. 

GOIiLINS,   3.  One   of   the  defendants. 
There  Thompson,  had  purchftsed,  upon  time, 
two  40*cre  tracts  of  school  land,  and  there 
bad  been  Issued  to  htm,  by  tbe  state  land 
commissioner,    certificates    therefor.  These 
had  been  assigned  to  one  Fuglie  as  security 
tov  money  borrowed  by  Thompson.  The  lat- 
ter then  applied  to  plaintiff  for  a  loan  of 
money  aiffiolent  to  pay  PugUe,  and  to  pay 
Interest  on  the  certificates  and  back  taxes, 
odJering  the  security  beld  by  PugUe.  Thomp- 
aoo  estimated  the  amount  needed  for  these 
parposes  at  91SQ.  but  regnested  plaintiff  to 
ascoiabi  from  the  oounty  treasurer  tbe  ex- 
act smn  doe  aa  Inter ent  and  as  back  taxes. 
UaKh  14,  188S,  paalnttfr  notlfled  Thompson 
that  tbe  total  som  necessary  was  ¥168.80, 
and  took  Us  note  for  that  amonnt.  At 
Thompson's  request,  be  paid  FngUe  9126.80, 
and,  as  agreed  upon,  received  an  asslgnm^^ 
of  tbe  certificates  as  secarlty  tar  the 
ment  of  the  note.  Taxes  due  In  18Se  and 
188T,  and  one  year's  Interest,— In  all,  $21.02,— 
were  paid  March  14th  by  plaintiff  to  the 
coHBty  trttsnrer.  and  on  May  24th  be 
texea  doe  In  1888,  and  one  year'a  Intepest, 
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ftmoimtlair  to  |24.01,— In  all.  the  stun  of 
$45.63,— whlcli,  added  to  the  amount  paid 
Fnglfe.  made  a  total  of  fl72.43,  or  $3.63 
more  than  the  amount  of  the  note.  Evi- 
dently, there  was  an  error  in  computing,  but 
It  was  in  Thompson's  favor. 

This  action  was  brought  to  foreclose 
plaintiffs  claim,  really  a  mortgage,  upon  the 
land  covered  by  the  certificates.  The  de- 
fense was  usury.  It  being  claimed  that  the 
note  was  usurious  to  the  extent  of  the  dif- 
ference between  the  amounts  paid  out  on 
March  14th  for  taxes,  interest,  and  to  Fuglle, 
$148.42.  and  the  amount  of  the  note  $168.80. 
This  defense  was  sustained  by  the  verdict  of 
the  Jury,  but  we  are  of  the  opinion  that  the 
verdict  ought  not  to  be  upheld.  According 
to  the  charge,  the  result  was  made  to  depend 
upon  the  taxes  of  1887,  which  were  actually 
due  when  the  note  was  made,  although  no 
interest  or  penalty  attached  before  June  1st; 
and  the  Jury  were  instracted  that,  if  the 
payment  of  May  24th  wan  a  mere  shift  or 
device  to  escape  the  consequences  of  an 
usurious  contract,  they  should  not  hesitate 
to  find  for  defendant.  If  the  contract  was 
not  nsorlouB  when  made,  it  oould  not  after- 
wards become  so,  and  It  la  obvious  from 
Thompson's  testimony  ttiat  plaintiff  was  au- 
thorized to  pay  up  the  taxes  for  1887.  He  did 
nothing  more  than  he  was  empowered  to 
do  when  be  paid  the  amounts  which  Thomp- 
son was  under  obligation  to  pay  in  order  to 
keep  the  property,— liia  ludebtedness,  in  fact. 
Thompson's  testimony,  fairly  construed.  Is 
to  the  effect  that  he  desired  the  plaintiff  to 
pay  off  and  discbarge  all  liens  upon  the 
lands,  and  wished  to  make  a  loan  for  that 
purpose;  the  exact  amount  needed  to  be  as- 
certained by  plaintiff.  The  ]&tter  took  his 
note  for  such  sum  as  he  figured  would  cover 
the  liens,  but  really  for  less,  and  paid  out 
the  necessary  money.  We  are  unable  to  see 
that  there  was  a  usurious  contract,  upon  the 
theory  of  the  case  oa  which  it  wu  sabmlt- 
ted  to  the  Jury.  Order  reversed. 


STATE  a  rel.  BLAISDBLL  t.  BILLXNGS, 
Sheriff.  1 

(Sa^me  Court  of  BOnnetota.  Dee.  18,  188B.) 
HABMB'CoRPca  —  Plbadikss— VALisirr  of  Coh- 

HinUNT— iNqClSETIOK  OF  LtnTAOT— PRAOnOB. 

1.  Upon  the  return  to  a  writ  of  halMas  cot^ 
pus  by  the  officer  in  whose  costody  the  person 
roiiuired  to  be  produced  is  held,  the  petitioner 
may  plead  to  the  same,  and  if  be  faiU  to  do  bo 
the  case  mnst  be  determined  upon  the  return; 
and,  if  it  appears  thKeby  that  the  party  Is  de- 
tained by  virtue  of  a  warrant,  the  question  of 
the  lawfulneaa  of  such  detention  moat  depend 
npon  the  validitr  of  such  warrant.  But  in  such 
case  the  officer  can  only  {nqidre  whether  the 
process  is  Told  becaaae  of  jurisdictional  d^ects. 

2.  Where  a  warrant  of  commitment  to  an 
Insane  asylum.  Issued  under  chapter  14  of  the 
Probate  Code,  shows  on  its  tece  that  the  par^ 
alleged  to  be  Insane  and  ordered  oommltted, 
was  80  found  by  the  probata  Judge -on  the  ev- 
tificate  and  recommeiulation  of  **two  examiners 

*  For  opinion  on  rehearing,  see  57  N.  W.  704. 


in  lunacy.**  Instead  of  a  fin<Ung  of  Insanity  by 
the  jurr  after  due  examination,  as  directed  by 
the  statute,  hdd,  tbat  the  warrant  was  void  on 
its  face,  and  the  party  properly  discharged  from 
custody. 

3.  The  practice  upon  inch  examinations 
considered. 
(SyUabus  by  the  Oonrt) 

Appeal  from  district  court,  Otter  Tall 
county;  Marden,  Court  Commissioner. 

Petition  in  habeas  corpus.  In  the  name  of 
the  state,  at  the  relation  of  Maria  J.  Blais- 
dell,  against  John  S.  BlUingB,  sheriff  of  Otter 
Tall  county,  toT  rdease  from  custody.  Re- 
lator was  discharged,  and  defendant  ap- 
peals. Affirmed. 

M.  J.  DiUly  and  B.  E.  Corliss,  for  appel- 
lant  Hrapt  A  Baxter,  tax  the  State. 

VANDSRBURaH.  J.  A  writ  of  babens 
corpus  was  iaaued  by  the  court  commis- 
sioner at  Ottv  Tall  county  to  the  sheriff  of 
that  county,  commanding  tbat  officer  to 
brtng  before  him  one  Maria  J.  Blalsdell,  rep- 
retoited  to  be  In  Ua  custody,  In  order  tbat 
due  Inquiry  might  be  made  Into  the  catu« 
and  legality  of  her  detention.  The  sheriff 
made  due  return  that  he  hdd  her  in  custody 
by  virtue  of  a  warrant  of  the  Judge  of  pr»- 
bate  of  the  county,  ordering  her  to  be  com- 
mitted to  the  State  Hospital  for  the  Insane 
at  St  Peter,  and  produced  the  original  war- 
rant The  statute  (Oen.  St  c.  80,  I  43)  pro- 
vides that  the  party  brought  before  such 
officer  may  traverse  the  material  focts  in 
the  return,  or  may  allege  any  new  matt^ 
to  show  that  his  Imprlsonm^t  or  detenttm 
is  unauthorized,  and  thereupon  such  officer 
is  to  proceed  in  a  summary  way  to  hear 
such  proof  as  might  be  presented  in  support 
or  in  oppoBitiw  to  such  detention.  In  this 
case,  however,  there  was  no  pleading  on 
the  part  of  the  petitioner  to  the  return  of 
the  officer,  and  there  were  thwefore  no  Is- 
sues of  fact  for  the  court  to  try  and  deter- 
mine upon  evidence,  and  the  commissicmer 
had  no  authority  to  receive  or  act  upon  evi- 
dence In  the  case  outside  of  the  return. 
Nor  had  he  any  authority,  upon  hal>eas  cor- 
pus, to  review  the  findings  of  the  iH^batp 
court  further  than  to  inquire  Into  questloas 
of  Jyriadiction,  nor  to  euter  Jipoa  a  re-exami- 
nation  of  the  question  of  Insanity,  upon  evi- 
dence produced  before  him.  Such  officer 
can  exercise  no  appellate  jurisdiction,  nor 
consider  any  errors  or  Irregularitiea  in  the 
proceedings.  Judgment  or  process  of  any 
competent  court  having  jurisdiction.  He 
can  only  Inquire  whether  the  judgment  or 
process  complained  of  Is  Invalid  because 
without  or  In  excess  at  jurisdiction.  Smto 
V.  Sheriff,  24  Minn.  91.  In  this  connection. 
It  Is  proper  to  state  that  the  provision  Id 
section  25  of  the  same  chapter  which  de- 
nies the  writ  of  habeas  corpus  to  any  per- 
son detained  by  virtue  of  the  process  or 
Judgment  of  any  cmnpetent  tribunal  clearly 
bas  no  appUcatl<m  to  Judgments  or  pruueas 
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joid  for  Jurisdictional  d^ects.  TbtB  pro- 
Tlsion,  which  ]»  toond  In  tlie  statutes  of 
other  states,  has  a  weU-deflned  construction 
and  meaning;  and  the  accepted  doctrine  Is 
eaunclated  in  People  T.  liscomb,  00  N.  Y. 
381:  "A  party  luiA  only  by  virtue  of  a  Jade- 
fflent  Toid  tfx  want  ot  jurisdlctlfm,  or  by 
reason  of  the  excess  of  Jurisdiction,  la  not 
put  to  bis  writ  ot  error,  bat  niay  be  re- 
leased upon  habeas  corpus.  It  will  not  an- 
swer to  say  that  a  court  having  power  to 
give  a  particular  Judgment  can  give  any 
Judgment,  and  that  a  Judgment  not  author- 
ised by  law,  or  cootrary  to  law,  must  be 
corrected  by  emn*.  This  would  be  trifling 
with  the  law,  the  liberty  of  the  dtlaen,  and 
the  protection  thrown  about  hla  person  by 
the  bill  of  rights  and  the  constltatlon,  and 
creating  a  Jndldal  desiratlsnL  It  w>aM  be 
to  defeat  Justice,  and  nullify  the  writ  of 
habeas  ccwpna  by  the  merest  technically, 
and  the  most  artlfldal  proeesa  of  reasoning." 

Upon  the  record  before  us,  for  reasons 
already  stated,  the  only  qoestlou  open  to  the 
commissioner  arose  upon  the  return,  and 
relates  to  the  validity  and  snfflcienoy  ot  the 
waziant  midor  whicb  the  party  was  held. 
Before  calling  qpedal  attention  to  the  toam 
or  terms  of  tbe  warrant,  however.  It  will 
be  proper  to  refer  Mefly  to  the  provlstons 
ot  the  statute  In  r^erence  to  Uie  *>yiii*ii% 
tlon  and  commitment  of  Insane  persons. 
These  iwovisUms  are  fbnnd  in  ohaptw  14 
ot  the  Probate  Oode.  They  are  brief  and 
summary  In  their  dtazacter,  though  an  im- 
provement In  some  respects  upon  the  pro- 
visions of  the  General  Statutes  supwseded  by 
the  Code.  See  Knox  v.  UaoK  48  Mlmt  00, 
50  X.  W.  It  is  therefore  all  the  more  Im- 
portant, In  order  to  secure  proper  safeguards 
toe  the  righto  and  libwty  of  i»ers<His  alleged 
to  t>e  insane  that  ttie  dlrectlMis  of  tlie  atot- 
nte  be  carefully  followed.  UiKm  Information 
filed,  provision  Is  made  for  bringing  the 
party  before  the  probate  court,  and  there- 
apon  the  court  is  required  to  make  an  or- 
der directed  to  two  r^nitable  persons,  one 
of  wliom  is  to  be  a  dnly-qnalifled  jdiyslclan; 
and  such  persons,  in  connection  with  the 
motHOe  Judge,  sliall  oonstltate  a  Jniy  "to 
examine  tlie  jfonoa  alleged  to  be  Insane, 
and  they  shall  ascertain  the  fact  of  sanity 
or  insanity."  The'peraons  designated  In  the 
order  are  required  to  talu  the  prescribed 
oath  before  proceeding  to  the  examination. 
nOTlsIon  Is  also  made  for  the  examlnatioa 
of  witnesses  on  both  sides;  and  vrh&x  the 
examination  la  ended  "the  Jury  shall  forth- 
with malce  report  of  tlieir  findings  In  writing, 
wlii<^  shall  be  filed  In  the  probate  court; 
their  finding  atiall  be  tiiat  the  person  la  *8ane' 
or  Insane;* "  And  if  the  parson  so  ezamtoed 
Is  fomud  to  be  Insane  the  probate  court 
sluU  order  blm  to  be  committed,  etc.,  and  in 
SDch  order  shall  dh%ct  Out  warrants  be  Is* 
Boed  to  the  sheriff  or  other  suitable  per- 
son, who  shall  be  authorised  to  convey  such 
penon  to  the  hospital  designated.  It  will 
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be  seen  that  tiio  ucamlnatlon  Is  to  be  con- 
ducted in  the  presence  of  the  party,  and  to 
be  by  and  In  the  preseace  of  the  Jury,  and 
tliat  the  (Mu-ty,  or  those  representing  him, 
must  be  allowed  to  take  port  to  It,  and  to 
offer  proper  testlmaDy  In  oppoMtlon.to  the 
information.  And  tlw  examlnws  and  Judge 
must  act  as  a  committee  or  "Jury"  Oirough- 
out,  until  the  examination  Is  completed,  and 
finding  made  and  filed.  It  Is  obvious  that 
the  special  finding  in  writing  must  be  the 
act  of  "the  Jury,"  based  upon  the  exaintna- 
ti<m  and  Inquiry  by  and  In  the  presence 
of  the  Jury,  and  not  the  act  of  Qie  Judge, 
based  in  whole  or  In  part  on  tbe  lei^orc 
or  recommendation  of  the  examiners.  The 
stotute  requires  that  a  q^fled  aeries  of 
questions  shall  be  propounded  and  answered 
In  the  course  ot  the  examination  of  a  per- 
son alleged  to  be  insane,  a  copy  of  wUch 
Is  to  be  sent  to  the  snperintendeit  of  the 
hospital  for  his  Information.  But  this  is  by 
no  means  to  coistltnte  the  suif  of  the  ex- 
amlnatlOT,  thou^  part  of  the  duties  of  the 
examiners  In  connection  with  It  The  ex- 
amination and  finding  are  xmxia  the  sanction 
ot  an  oath.  The  Jury  must  be  satisfied  upon 
such  examination,  indoding  that  of  the  pa- 
tient and  of  tiie  vritnesses  swom  in  the 
cos^  of  bte  Insanity,  befwe  such  finding 
can  be  reached,  and  In  the  conduct  vi  the  ex- 
amination by  the  members  of  the  Jury,  and 
to  aid  them  In  tb^  dellberaUon  and  de- 
cision they  are  entitled  to  the  professional 
akill  and  experience  of  the  medloal  eipert 
(m  the  Jury,  as  applied  to  the  symptoms  and 
evfflence  disclosed  by  the  examination. 

In  this  cose  the  woziant  nnder  which  tlie 
sheriff  Justifies  Is  as  foUows:  "State  of 
Mlnnesoto,  county  of  Otter  TaU,  ss.:  Office  of 
the  Judge  of  jffobate  of  said  county.  To  the 
superintendent  of  the  St  Peter  State  Hos- 
pital: On  tiie  receipt  of  the  certificate  of 
two  duly-qualified  examines  In  lunacy,  ap- 
pointed by  me,  certitjiag  to  the  Insanity  of 
Maria  J.  Blalsd^  of  Pelican  Baplds,  Blln- 
nesota,  and  recommending  her  commitment 
to  a  hospital  fcff  Oie  Insane,  and  having 
caused  her  to  be  fnlly  Inf&rmed  ot  the  pro- 
ceedings ta3asa  In  her  cose,  and  liavlng  (ha% 
state  wheth»  he  personally  aaw  alleged  In- 
sane person,  or  to<&  any  fnrtim-  testlmraiy) 
personally  seen  Mrs.  Blaisdell,  and  takm  fur- 
ther testimony  In  toe  case,  it  am»ears  to  me, 
upon  full  comdderation  of  the  oertlflcate  of 
th^  examlnwB,  and  otha  evidence,  that 
Ifarla  J.  Blaisdell  la  Inaane,  and  a  proper 
subject  for  custody  and  treatment  In  an 
insane  hospital;  and  X  so  find,  and  liereby 
approve  said  examiners'  cortlflcata,  fHiere- 
fore,  it  IB  ordered  that  Haria  J.  BlalsdeU  be 
oxnmltted  to  tile  St  I^ter  State  Hoqtltal, 
tha«  to  be  detained  untU  discharged  ac- 
cording to  law.  Davis  BuTbank,  Judge  of 
Probata"  In  the  absence  of  any  other  mate- 
rial or  competent  evidence,  the  decision  of 
this  case  must  turn  extaustvely  upon  tbe 
validity  of  this  warrant  It  will  be  obswed 
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tiiat  It  It  nvt  s  limple  warrant  of  coiimilt> 
fflent,  in  the  atatntmy  form,  bat  It  also 
olndes  redtels  at  ttie  wder  of  Um  Jvlg^ 
and  tba  mitnre  of  the  procednre  and  evt- 
dence  oa  which  It  la  baaed.  These  recitals 
are  at  Uaat  prima  taele  evidence  of  tbff 
facts,  and  durw  a  clear  departure  from  ttie 
reqniremeuta  of  tiu  statute;  It  ivpearsthat 
the  jod^  determined  the  qneetlon  npon  the 
certificate  of  the  examiners  and  other  evi- 
dence^ and  thereupon  fomid  the  parl^^  Ineane. 
It  needs  no  argument  to  show  that  thlS'  was 
not  ttw  finding  of  the  Jnry  reqolred  by  the 
atatatei.  Ths  warrant,  thvefore,  tm  Its  face, 
appears  to  be  ^niutUy  TOld  and  'without  Jo- 
risdlodon,  and  the  decision  and  order  of 
tbe  commlsaloner,  though  based  by  lilm  on 
wrong  reasons,  were  Mrertbeless  correct 
and  must  be  afiBrmed. 


SOHOGH.T.  wmONA  *  ST.  P.  a  00. 

<Supreme  Conrt  of  Minnesota.    Dec.  13,  1893.) 

ArPBiuBLB  Orders  —  Uotioh  for  CuKas  or 
VBiniR— Actnnr  aoaihw  Rulroad  Compamt— 
Vhkob. 

1.  An  order  granting  or  denybv  a  moUoB 
to  chRDge  tbe  place  of  trial  mar  he  reviewsd 
on  appeal  from  the  Judgment, 

2.  In  an  action  against  a  railroad  company 
tn  this  state,  any  connty  in  which  it  has  an 
office,  agent,  or  place  of  bnsiness  is  to  be 
deemed  the  residence  of  such  company. 

3.  And  tbe  same  rule  applies,  as  respects 
the  place  of  residence  i)t  sncn  corporations,  on 
applications  to  6hange  tbe  place  of  trial  In 
cases  appealed  fmn  Joatice's  court  to  tiie  dis- 
trict court  as  In  actions  brought  fa  the  last- 
named  conrt 

(SrUabos  by  the  Court) 

Appeal  from  district  court,  ^own  oonnty; 
Webber,  Judge. 

Action  by  Jacob  L.  ScluK^  against  the 
Winona  &  St  Peter  Ballroad  Ootnpany, 
From  an  order  deuTlng  a  motl<m  tar  a  dtwnga 
of  Tenn^  defendant  appeals.  Affirmed. 

Brown  A  Abbott  for  appelant  Llnd  ft 
Hagberg,  far  respondent 

VANDBRBUBQH.  J.  This  action  was 
brought  and  tiled  ta  justice's  eoort  In.  the 
county  of  Brown.  The  defendant  appealed 
from  the  Judgment  to  the  district  conrt  In 
that  comity,  upon  questions  of  both  law  and 
fact  It  Is  admitted  tbat  the  d^endant's 
railway  runs  through  Brown  county,  and 
It  has  a  station  and  a  freijiit  aad  ttcfeet 
agent  at  New  tllm,  in  that  county.  The  case 
was  properly  tried  In  that  county,  and  the 
district  conrt  regularly  acquired  jurisdiction 
thereof  upon  the  appeaL  Thereupon,  the  de* 
fendant  demanded  that  the  place  of  trial  be 
changed  from  the  county  of  Brown  to  tbe 
county  of  Winona,  on  the  ground  that  tbe 
defendant's  place  of  residence  must  be  deem- 
ed to  be  In  the  latter  ooonty  because  Its  gen- 
eral offices  and  place  of  business  are  located 
In  that  coun^.  The  motion  to  change  the 
idncB  of  trial  tor  tbat  cause  having  beea 


dealed  the  defendant  alteffsa  error  on  that 
ground,  on  appeal  trom  tbe  judgmaat  of 
the  district  covt  to  this  court  Sncfa  order 
mar  revlemd  on  apped  from  the  judff- 
meat  Wflaon  t.  BIchaxds,  38  Minn.  339» 
9  N.  W.  873;  Oarpenter  Comfort,  22  Minn. 
(S8;  HIbA  t.  BadCBS,  46  UlBn.  172,  47 
W.  665. 

Gen.  Laws  1888,  &  181,  |  2,  prorldea  ftir  tbe 
transfer  of  actiona  appealed  from  justices 
court,  whea  tiia  deffmdant  Is  not  a  rerfkdent 
of  the  county  wbsre  the  Justice  resides.  Tbe 
same  statnta  pravMea  tar  the  filing  of  an 
affidavit  ahowlng  tba  resIdMoe  of  the  de- 
fendant In  anoChsr  eoun^.  and  the  action 
may  be  transfterred  by  order  of  the  district 
court  Upon  tba  appUeatlea  fbr  such  wder 
In  this  css^  tte  questton  was  necessarily 
raised  whettaor  the  defendant,  by  virtue  of 
its  local  ofUces  and  agatta  la  Brown  county, 
must  not  be  deemed  a  resident  of  that  coun- 
ty. In  our  judgBMUt.  tha  question  may  tie 
■ummarliy  ^spossd  of.  Th%  trial  la  the 
Jostioe  court  eoald  only  be  la  Brown  county, 
where  the  court  acq^ilrad  Jurisdiction  by 
force  of  the  statnte  provldl&g  for  the  service 
of  proosss  upon  such  corporations.  Gen.  St 
c  66.  f  02.  Had  tM  aotfan  been  oommeDced 
In  the  dlstrlot  oourt  of  Brovrn  county,  aa  It 
might  have  bean,  the  phuse  of  trial  mnat 
have  also  remained  to  Brown  county,  be- 
oause,  by  seetlou  48,  cl  61^  Gm.  St,  that 
county  must  have  been  deemed  the  place 
of  resldnee  of  tbs  defotdant  Tbe  eoarta 
will  not  hesitate  to  held  that  the  same  rule 
should  be  appUed  to  caaes  appealed  from 
Jostice'a  court,  and  ttie  statutwy  deflnitton 
of  the  residence  of  corporations  in  section 
48,  above  refierred  to,  should  be  apiOIed  In 
both  cases.  The  conrt  was  right  in  refoalng 
the  appUcatloD,  and  tha  judgmeat  ihoidd  be 
affirmed. 


HAMILTON  V.  WOOD. 
(Supreme  Court  of  Minnesota.    Dee.  IB,  1883.) 

ISJUNOnOV  FCITDBXTS  IdTB  —  PLXAUNOS  —  RM- 
iBTKAINIKQ  FrooBBDISOS  At  hkW  —  EQDITlMUa 

JUBISDICTIOH. 

1.  It  is  not  necessary,  In  all  cases  where 
a  temporary  Injunction  is  soaglit  in  an  action, 
that  ue  plaintiff  riionld  ask  for  a  permanent 
injunctioa  la  his  complaint  Other  equivalent 
rdief  may  be  souriit  aivroprlate  to  the  nature 
of  the  case,  and  ft  n  enough  that  It  be  made 
to  appear  that  the  defendant  Is  threatenlnR  to 
do  some  act  in  violation  of  plaintlfrs  rights. 
In  respect  to  the  subject  of  tbe  actioo,  aad 
tending  to  render  the  judgment  ineffectu^. 

2.  Jtt  Is  the  genenu.  but  not  inflexible,  rule 
to  refuse  to  allow  or  eontlnee  an  injnnctfcn, 
after  answer  denying  all  the  equities  of  the 
complaint.  There  U  room  for  the  exercise  of 
a  sound  jadfdai  discretion  In  sudi  cases.  BM, 
that  cireumstances  of  this  case  are  such 
as  to  call  for  the  exercise  of  such  discretioa. 

3.  The  prevention  of  a  cloud  upon  title  U 
prop«'ly  a  oranch  of  equity  junsdictlon;  and 
where  a  party  has  succeeded  to  the  title  of 
one  against  whom  an  actioo  had  hew  com- 
menced, and  afterwords  settled,  but  which  nev- 
ertheless culminated  in  a  judgment  which  was 
an  apparent,  thongfa  invalid,  lien  on  Us  pn^ 
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crtX,  hOdr  tbftt  he  was  not  eonJlned  to  his  legal 
remedy,  to  appir  for  rdief  in  that  action,  but 
tint  b»  might  h«T«  an  injuoctioo  In  the  proper 
florm  of  action  to  reetnUa  a  threatened  lale 
wpaa  execntioa  Issued  npon  such  judgment. 

4.  The  inquirr  into  the  validity  of  anch 
dinnent  lien  and  execQtion  ^perly  falls  with- 

the  jorisdlctlon  of  th«  ooort  In  the  Injnnc- 
tba  suit. 

5.  Edi.  alMw  that  tha  facta  aat  u  br  the 
Mendant  in  respect  to  die  origin  of  the  ac- 
tion, in  whfdi  sndi  judgment  was  rendered, 
uid  the  plaintiff's  connection  therewith,  which 
axe  alleged  to  have  been  fraudulent,  do  not 
invalidate  the  subsequent  alleged  agreement  be- 
tween the  plaintiff  and  defendant  herein  for 
the  settlement  and  diflmlsBal  of  that  action. 

6.  A  court  of  equity  will  not  refuse  relief 
merely  becaase  the  subject-matter  In  respect 
to  which  relief  is  asked  maj  have  grown  out 
of  a  fraudulent  transaction,  and  it  will  inter- 
fere to  prevent  the  active  enforcement  of  an 
illegal  contract,  though  it  wonld  not  give  to 
eittier  party  any  affirmative  relief  or  benefit 
growing  out  of  such  contract 

(Syllabna  by  the  CmaL) 

Appeal  from  district  court,  Hennepin  conn- 
tj;  Smith.  Judge. 

Action  by  Joseph  Hamilton  against  WIl- 
Uun  F.  Wood  for  an  injanction  and  other 
rcHef.  From  an  order  granting  the  tnjtmc- 
ttai,  defendant  appeals.  Afltrmed. 

Ssrage  &  Pnrdr,  tor  appellant  A.  E. 
HdmldE,  Cor  respaidait 

TANDBBBUR6H.  J.  By  his  complaint 
IB  this  action  the  plaintiff  sedu  the  equl- 
CaUe  ittterfwence  of  the  court  to  restrain 
the  sale  of  certain  real  property  imder  a 
jiu3gment  for  the  foreclosure  of  a  mechanic's 
lien  filed  against  the  sama  by  defendant, 
which  Judgment  plaintiff  alleges  was  fraud- 
tdently  entered  after  the  lien  was  settled  by 
ylaintlff.  Upon  the  facts  stated  plaintiff 
aska  an  Injunction  restraining  the  proceed- 
fnes,  and  a  threatened  sale  under  the  Judg- 
inent,  pending  the  acttoo,  and  for  tbe  dls- 
Bdssal  of  all  proceedings  for  the  enforce- 
ment of  the  lien,  and  the  saUsfactlou  of  the 
same.  The  defendant  appeals  from  the  or- 
der granting  an  Injunction. 

1.  Under  chapter  00,  |  200,  Gen.  8t,  it  Is 
oat  necessary  in  all  cases  In  which  a  tem- 
porary Injunction  is  sought  to  ask  tor  a 
permanent  injunction  In  the  complaint,  for 
other  appropriate  relief  may  be  asked,  sub- 
stantially equiralent    It  Is  enough  that  It 

made  to  appear  that  the  defendant  is 
threatening  to  do  some  act  in  Tlolatlon  of 
plklntlff's  rights  In  respect  to  the  subject  of 
tike  action,  and  tending  to  render  the  Judg- 
■mt  tneffectnaL  Such  Is  the  case  of  a  suit 
to  set  aside  or  cancel  an  Invalid  or  satisfied 
■wrtgage  upon  which  a  foreclosure  sale  la 
tlrcatened.  And  besides,  in  this  case  de- 
fendant has  a]H>ared  in  the  action,  and  the 
Gotirt  Is  authorized  to  grant  any  final  relief 
consistent  with  the  case  made  by  the  plead- 
tnga.  ^is  objection  to  the  complaint,  there- 
ftice,  cannot  be  sustained. 

2.  me  application  for  the  Injunction  was 
band  upon  tbe  complaint  and  affldarlt  of 
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tbe  plaintiff  and  the  sworn  answer  of  the 
defendant  The  defendant  Insists  that  tt 
was  error  for  the  court  to  allow  the  writ,  be* 
cause  the  answer  denies  all  tbe  equities  of 
tbe  complaint  While  It  will  be  conceded 
that  the  general  rule  is  as  tbe  plaintiff  con- 
tends, yet  it  Is  not  tnftezible,  but  It  is  a 
matter  largely  In  tbe  -^und  Judicial  discre- 
tion of  the  coTU-t,  whether  It  will  retain  or 
set  aside  an  Injunction  upon  the  hearing, 
depending  upon  the  nature  of  tbe  case,  and 
the  attendant  circumstances,  especially  'n 
cases  of  this  kind,  where  the  delay  of  the 
sale  until  the  hearing  would  work  compara- 
tively little  injury  to  the  substantial  rights 
of  the  defendant  as  compared  with  the  In- 
convenience and  embarrassment  it  might 
cause  to  the  plaintiff.  Stees  t.  Kranz. 
Minn.  313.  20  N.  W.  241;  High,  InJ.  SS  150S, 
1509;  O'Brien  t.  Oswald,  45  Minn.  59,  55  N\ 
W.  140.  We  are  of  the  opinion  that  the 
discretion  of  the  court  was  not  abused  in 
this  Instance. 

3.  Another  objection  urged  Is  that  plaintiff 
bad  an  adeqtiate  legal  remedy;  tbat  be^oght 
to  have  applied  for  relief  in  the  original  ac- 
tion for  the  enforcement  of  tbe  lien;  that  be 
might  have  procured  a  stay  of  proceedings, 
and  moved  to  set  aside  the  Judgment,  and 
been  admitted  to  defend  in  tbat  action.  It 
is  undoubtedly  true  that,  having  succeeded 
to  the  titie  of  the.prop^ty  In  question,  h^ 
would  have  had  a  standing  in  court  to  ap- 
ply for  such  relief.  But  plaintiff  was  not 
confined  to  thlsjemedy.  The  equitable  rem- 
edy to  restrain  by  Injunctlcm  a  sale  whicli 
Is  unwarranted  and  loequltable,  and  which 
would  create  a  cloud  upon  the  titie  of  tbe 
plaintiff,  is  well  established,  and  is  clearly 
contemplated  by  sections  200,  204,  c.  60,  Gen. 
St;  Coukey  v.  Dike,  17  Minn.  460-405,  (Gil. 
434.)  "The  prevention  of  a  cloud  upon  title 
is  a  salutary  branch  of  the  jurisdiction  of 
equity  recognized  by  all  the  authorities,  and 
foimded  upon  the  clearest  principles  of  right 
and  Justice."  High,  Inj.  I  372.  In  order  to 
form  a  basis  for  tbe  relief  by  Injunction 
sought  there  must  be  a  suit  brought,  and 
tbe  plaintiff  must,  of  course,  show  that  tbe 
threatened  sale  is  unlawful  and  unauthor- 
ized. This  the  complaint  in  this  case  shows. 
It  substantially  appears  thereby  that  the 
defendant  had  erected  a  bouse  upon  the 
premises  for  the  owner  th^eof.  and  at  the 
Instance  of  the  plaintiff  proceeded  to  file  a 
claim  for  a  statutory  lien  for  the  cost  there- 
of, the  amount  of  which  had  already  been 
advanced  to  him  by  tbe  plaintiff;  and 
brought  an  action  to  foreclose  tbe  same. 
The  owner  made  no  contest,  and  shortly 
afterwards  the  plaintiff  purchased  the  prop- 
erty, and  thereupon.  It  Is  alleged,  made  full 
settiemeut  with  the  defendant.  Including  the 
costs  and  expenses  of  the  action,  in  consid- 
eration whereof  the  defendant  agreed  te 
satisfy  the  lien,  and  dismiss  the  suit  T^s^ 
however,  the  defendant  failed  to  do*  but  sev- 
ml  months  thereafter  secretly  caused  judg- 
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ment  to  be  entered  by  default,  and  aftov 
wards  caused  the  premlaea  to  be  adTcrtleed 
for  sale  In  pnrBuance  diereof.  The  entry  of 
judgment  aft»r  the  claim  was  settled  was  In 
violation  of  the  rights  of  the  pliUntlff,  and 
a  fraud  upon  him.  Gates  r.  Steele,  SS  Ck>nn. 
SIO,  ao  AtL  474;  8  Pom.  Bq.  Jnr.  p.  2104. 
These  allegations  afford  ample  Jastlflcatloi] 
for  the  Injtmction,  and  the  Inqolry  into  the 
validity  of  the  Judgment  and  lien  txoperlj 
falls  within  the  Jurisdiction  of  the  court  in 
the  Injunction  action. 

4.  But,  in  additicm  to  the  facts  already 
stated,  the  complaint  also  shows  that  the 
plaintlfT  had  In  the  first  instance  paid  de- 
fendant the  cost  of  the  house  we  have  re- 
ferred to,  in  pursuance  of  an  agrement  be- 
tween all  the  parties  interested,  undw 
which  the  owner  was  In  consideration  there- 
of to  secure  plaintiff  for  the  sum  so  ad- 
vanced, but  which  he  aft^wards  refused  to 
do;  and  the  complaint  proceeds:  "That  there- 
upon plaintiff  entered  Into  a  certain  agree- 
ment with  defendant,  whereby  it  was  un- 
derstood and  agreed  by  plalntlfl  and  defend- 
ant that  defmdant  should  file  a  mechanic's 
Hen  upon  said  premises  for  the  total  cost  of 
said  house,  and  should  proceed  to  have  said 
iten  foreclosed,  for  the  protection,  benefit, 
security  of,  and  In  trust  for,  plaintiff,  to  pro- 
tect said  plaintiff  for  the  said  sum  of  money 
so  advanced,  which  said  proceedings  were 
to  be  conducted  In  the  name  of  defendant; 
that,  in  pursuance  of  said  agreement,  de- 
fendant caused  mechanics'  liens  to  be  filed 
ngalnst  the  premises"  as  above  stated.  And 
subsequently  plaintiff  bought  the  property  of 
the  defendants  In  the  lien  suit,  and  ent^ed 
into  the  arrangonent  for  the  settlement  of 
the  lien  and  dismissal  of  the  proceedings  al- 
ready mentioned.  This  scheme  or  device  to 
save  the  plaintiff's  claim  the  defendant  In- 
sists was  dishonest,  and  so  affected  the 
whole  subsequent  transaction  between  plain- 
tiff and  defendant  In  respect  to  the  settle- 
ment of  the  suit  that  a  coiu't  of  equity  will 
not  Inttffere  to  aid  either  party,  but  will 
leave  them  as  It  finds  them.  The  facts 
stated  do  not,  however,  bring  this  case 
within  the  class  of  cases  counsel  refer  to. 
While  the  law  did  not  give  this  plaintiff  any 
such  remedy  as  he  was  seeking  to  avail  him- 
self of  through  the  defendant's  Hen,  and 
would  have  Into^ered  to  protect  the  owner 
against  it,  yet  the  debt  was  an  honest  one, 
it  seems;  and  the  question  r^tes  rather  to 
the  remedial  rights  of  the  parties  than  to  the 
Inherent  immorality  or  tmlawfulness  of  the 
transaction.  But,  under  the  altered  circum- 
stances, after  plaintiff  became  the  owner, 
tbete  certainly  could  be  nothing  In  the  sub- 
ject-matter Invalidating  the  new  agreement 
with  the  defendant,  or  requiring  the  applica- 
tion of  the  maxim  "in  pari  delicto,"  etc. 
Equity  will  not  Interfere  or  refuse  to  inters 
fere  merely  because  the  subject-matter  in 
respect  to  which  rell<tf  Is  asked  may  have 
grown  out  of  •  fntndident  or  Illegal  trazw- 


actl<HL  McBli^  V,  Oibbes,  IT  ^w.  287; 
Brooks  V.  Martin,  2  Wall.  81.  On  the  con- 
trary. It  would  be  highly  Ineqnitatde  to  al- 
low the  defendant  to  mforce  paymrait  a 
second  time.  Sqtdty  will  Interfere,  even  In 
the  case  of  illegal  omtracts,  to  restrain  tb^ 
active  enfcHTcement,  upon  the  same  principle 
that  under  other  clrcumstancee  they  may  be 
defended  against  at  law,  thou^  it  would  not 
give  to  either  party  any  relief  or  bmeflt 
growing  out  of  the  contract  2  Pom.  HJq. 
Jur.  g  940.  This  disposes  of  all  the  questions 
in  the  case  which  we  deem  material  to  be 
considered.  Ordw  affirmed. 


RIOHARDSON  et  al.  T.  McI/AUaHLIN. 
SheOtt,  et  al. 

(Supreme  Coart  of  Mbmeaota.    Dee.  13,  1803.) 

Tsovsa  AOAiNST  Bhbbitf  —  Paeties—  Plbadinos 

AND  PbACTICI. 

Where  a  sheriff  is  iia«d  In  trover  after 
levy  under  attachment  or  execution  npcm  prop- 
erty claimed  by  the  plaintiff  in  the  salt,  and 
npon  the  BherifTB  application,  pursuant  to  clias- 
ter  66,  t  155,  Gen.  St,  an  order  is  made  di- 
recting  the  obligors  in  an  indemnity  bond  exe- 
cuted to  him  onder  section  154  to  be  Imi^eaded 
witii  him.  It  Ib  not  neceBsaiy  for  the  plaintiff 
to  amend  his  complaint  by  setting  dp  facts 
showing  the  nature  of  their  liability  as  Indem- 
nitors of  the  sheriff.  That  is  for  the  sheriff 
to  do  in  his  answer.  It  is  enoagh  that  they 
be  made  parties  b7  the  service  of  the  proper 
summons  and  notice,  and  they  may  then  plead 
to  the  plaintiff's  eomplalnt,  and  to  the  answer 
of  the  defendant  sheriff,  as  they  may  be  ad- 
vised. 

(Syllabus  by  the  Court) 

Appeal  from  district  oonrt,  Pine  county; 

Crosby,  Judge. 

Action  by  Albort  Richardson  and  another, 
partners  as  Richardson  &  Gate,  against 
James  McLatighlin,  sheriff  of  Pine  coonty. 
O.  Ootzlan  &  Co.,  and  others,  for  conversion. 
From  an  order  overruling  a  demurrer  to  the 
complaint  Gotslan  A  Co.  and  others  appeoL 
Affirmed. 

M<»rphy,  Ewlng,  Gilbert  A:  Swing,  tar  aj^ 
pellanta.   L.  H.  McKuslck,  for  respondents. 

VANDERBURGH,  J.  Plaintiffs  sue  de- 
fendant McLaughlin,  sheriff  of  Pine  county, 
in  trover  tor  the  seizure  and  conversion  of 
a  stock  of  goods  claimed  by  them,  and  levied 
on  by  him  as  the  prop^ty  of  C.  W.  Plum- 
mer  &  Co.,  npon  an  execution  issued  against 
them,  upon  a  Judgment  recovered  by  C. 
Ootzlan  &  Co.  After  answer,  defendant's 
attorneys  procured  an  orAer  of  the  court  di- 
recting that  certain  parties,  obligors  In  a 
bond  of  Indemnity  aecuted  on  behalf  of  G. 
Ootzlan  &  Co.  to  the  defendant  McLaughlin 
In  pursuance  of  Gen.  St  1ST8,  c  66,  {  154, 
be  Joined  In  the  suit  as  codefendants,  as  pro- 
vided for  in  section  155  of  the  same  chapter. 
Thereafter  the  plaintiffs'  att(»iiey  served  a 
copy  of  the  order  upon  the  obligors  in  the 
indemnity  bond,  with  a  notice  in  the  form  of 
a  summons  addressed  to  thenif  In  which  thej 
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wen  reqalrai  to  wunret  the  criginal  com- 
plaint la  the  action,  oa  ffle  wSth  the  clerk, 
within  20  days,  etc.  Instead  of  answerlns, 
they  appeared,  and  demmred  to  the  oomi^nt 
on  the  gronnd  that  It  did  not  state  a  cause 
of  action  agaUut  them.  It  U  admitted  that 
It  wai  snfadait  as  against  defcoidant  Mo- 
Tj  oghlln,  hot  tfadr  cotms^  Insist  that,  as  the 
complaint  was  not  made  In  an  actkm  against 
them,  it  was  necessazy  to  file  an  amended 
complaint  Th^  r^tton  to  the  aolt  is  fixed 
by  the  statute  In  pnrsoance  of  which  th^ 
are  Ivous^it  Into  It  The  sommons  we  bare 
referred  to  does  bring  them  into  the  suit, 
and,  in  BO  far  as  the  plaintiffs  are  concerned, 
the  dalm  they  are  required  to  defend 
against  Is  that  made  against  the  defendant 
sheriff  In  the  compUnt  filed.  The  plaln- 
tlfls  did  not  choose  to  Join  fba  obligors  In 
the  bond  in  the  principal  action,  hot  elected 
to  iwweed  against  the  sheriff  alone;  and  the 
Idaintltb  In  the  ezecntion  are  liable  over  to 
him.  Indepoidentiy  ot  the  statute,  they 
would,  upon  doe  notice^  hare  been  obliged 
to  assume  the  burden  of  the  defOnae,  and 
have  been  concluded  by  the  Judgmnt,  In 
an  actl<Hi  by  him  against  them,  because  an- 
swerable orer  to  him.  Lesher  r.  Gtetman, 
30  Minn.  33(H  VS.  N.  W.  809;  Westfleld  t. 
Mayo,  122  Mass.  100;  In  some  states  the 
same  result  Is  reached  In  a  summary  way, 
after  judgment  against  the  sheriff,  by  mo* 
tlcnt  f«-  judgmmt  ag^nst  the  sureties  for  the 
amount  recOToed,  with  costs.  Oode  Givtl 
Proc.  CaL  |  1066.  Under  our  statute  the 
indemnitors  are  impleaded  on  the  motion 
of  the  sheriff,  and,  of  course,  for  his  bene- 
fit; and  his  and  their  rights  and  obligations 
are  to  be  adjusted  In  the  same  suit  The 
plaintiffs  are  not  bound  to  amend  their  com- 
plaint by  setting  up  the  facts  upon  which 
the  sh^tt  predicates  the  liability  of  his  in- 
demnitors  to  him;  h^ice  It  devolves  upon 
him  to  set  up  these  facts  in  his  answer,  un- 
less this  Is  waived  by  the  sureties,  and  there* 
upon  they  will  be  entitled  to  litigate  the 
claims  of  the  plaintiffs  and  their  codefend- 
ant  in  the  same  action.  Howe  v.  Spalding, 
(Mhin.)  62  N.  W.  52&  The  proper  practice 
Is  Indicated  In  Lesher  v.  Oetman,  30  Minn. 
326,  320,  IS  N.  W.  809.  Since  the  summons 
was  directed  to  the  defendants,  and  a  copy 
of  the  order  directing  them  to  be  made 
parties  was  serred  with  It,  the  mere  fact 
that  the  title  of  the  action  In  the  complaint 
was  not  fcomaUy  amended  was  not  gronnd 
of  demurrer.   Order  affirmed. 


a  AUI/TMAN  &  OO.  V.  T0BB.B1T. 
(Supreme  Court  of  Minnesota.    Dec  18,  1893.) 

EsooiTpmiTT  —  Brsaob  or  Wirbastt  is  Salb— 
LtMiTATioH  or  Actions. 
1.  A  l»>each  of  warranty  may  be  the  sub- 
ject of  <^)anterelalm,  or  It  maj  be  set  up  as 
a  defrase  by  way  of  reconpment.  In  an  action 
for  the  pordiaas  prist  of  pmftrtr  scdd  with 
wBRsaty. 


2.  The  statute  of  limitations  does  not  run 

ajTainst  the  defendant's  rig^t  to  interpose  sncb 
defense,  and  inch  right  mnst  be  held  to  snr- 
Tlve  and  continne  as  long  as  the  vendor's  rl^t 
of  action  upon  the  contract 
{SyllabnB  by  th(>  Oart.) 

Appeal  from  district  court.  Brown  county. 

Action  by  a  Aultman  &  Oo.  against  John 
A  Twrey  on  promissory  notes.  There  was 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

A.  M.  Harrison  and  D.  B.  Smith,  for  ap- 
pelant Gea  W.  Somervine.  tot  respondent. 

VANDBBBURGH,  3.  Hu  plaintiff  sues 
to  recover  upon  notes  which  were  dated  Au- 
gust 8,  1884,  and  payable  November  1,  1885, 
and  November  1.  1886.  The  action  was 
brou^t  In  October,  18B1.  The  notes  were 
given  fbr  the  price  of  a  harvestw  sold  by 
plaintiff  to  defendant  with  warranty  when 
th^  were  given,  and  It  Is  admitted  that 
there  has  been  a  breach  of  the  warranty  for 
mwe  than  sbc  years,  and  that  the  damages 
suffered  by  the  deffendant  by  reason  of  such 
brea<^  oi  wammty  are  equal  to  the  amount 
of  the  notes  sued  on.  The  breach  of  war- 
ranty was  set  up  by  defendant  as  a  defense, 
and  by  way  of  recoupment  of  plaintiff's 
damages  ftom  defendant's  £aUnre  to  pay  the 
purchase  price  reinwaated  the  notes. 
Plaintiff  dalnis  as  a  legal  proposition  that 
the  statute  of  limitations  had  run  against 
any  claim  of  damages  or  right  to  recoup 
the  same  in  this  action.  The  correctness 
of  this  pnqwiritlon  the  trial  court  did  not 
assent  to,  and  oMored  Judgment  for  the  de- 
fendant It  is  the  only  question  to  be  con- 
sidered on  this  appeal.  A  party  defendant 
may  plead  as  a  defense  matter  that  under 
other  circumstances  would  be  the  subject  of 
a  counterclaim,  or  an  independent  cause  of 
action.  A  counterclaim  must  be  pleaded 
as  such,  and  not  as  a  defense.  Broughton 
V.  Sherman,  21  Minn.  431.  Recoupment  or 
reduction  of  a  demand  Lb  said  to  arise  where 
there  Is  an  action  upon  a  contract,  and  there 
has  been  a  breach  of  the  contract  or  some 
divisible  part  of  It,  or  obligation  connected 
with  It  And.  Law  Diet  in  loc  This  meets 
the  requirements  of  this  case.  Upon  the 
facts  admitted,  defendant  was  entitled  to  a 
reduction  of  the  amount  of  the  contract 
price  by  reason  of  plaintiff's  breach  of  the 
contract  snd,  bis  damages  being  admitted 
to  be  equal  to  the  entire  purchase  price,  he 
is  entitled  to  plead  the  same  as  a  complete 
bar  to  plaintiff's  action.  Wilson  v.  Beedy, 
33  Minn.  504,  24  N.  W.  101.  Such  a  recoup- 
ment by  way  of  defense  or  reduction  of  the 
plaintiff's  dalm  must  be  held  to  survive  and 
continue  as  long  as  his  cause  of  action.  Any 
other  rule  would  result  in  great  Injustice; 
and,  besides,  It  Is  sufficiently  clear  that  the 
statute  of  limitations  was  not  mtended  to 
Include  such  cases.  The  right  is  Inseparable 
ttmn  the  nature  of  the  contract  and,  as 
hoag  as  that  subsists  as  the  basis  of  th« 
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plaintiff's  clalni,  bo  Ion?  the  right  to  defend 
against  It  for  the  plaintiff's  breach  of  the 
contract,  by  way  of  recoupment  or  other- 
wise, must  remain.  So  that  recoupment,  aa 
properly  deflned.  and  as  it  Is  to  be  applied  In 
this  case,  amounts  practically  to  a  partial 
or  complete  defense,  as  much  as  would  a 
partial  or  complete  failure  of  consideration. 
Wilson  T.  Reedy,  snpra;  Pom.  Rem.  (2d 
Ed.)  p.  745.  As  early  as  the  case  of  Ord 
T.  Rusplnl,  2  Esp.  B69,  Lord  Kenyon  said 
that,  as  the  transactlona  between  plaintiff 
and  defendant  In  that  suit  were  all  of  the 
same  date,  and  the  mutual  claims  arose  in 
the  course  of  those  transactions,  It  woold  be 
the  highest  Injustice  to  allow  one  to  hare 
an  operation  and  not  the  other,  by  reason  of 
the  statute;  and  therefore  held  defendant's 
claim  not  barred.  This  case  Is  clearly  dis- 
tinguishable from  an  independent  action  for 
the  breach  of  warranty,  or  an  affirmative 
claim  for  damages  by  reason  thereof  in  ex- 
cess of  pkUntHTs  claloL  Judgment  affirmed. 


RHODES  T.  WAIiSH  et  al.,  (two  cases.) 
(Supreme  Onirt  of  UlmMsota.    De&  21,  188S.) 

Bniimoir  moM  Citil  PaocMSs— MwrBaas  of 
Lboislatubb. 
Article  4  of  section  8  of  the  constlta- 
tion  of  the  state  of  MinnesoU  provides  as  fol- 
lows: "The  members  of  each  house  shall  in 
all  cases  except  treason,  fdony  and  breech  of 
the  peace,  be  mivileged  from  arrest  during  the 
sesstoo  of  the&  respective  hoases  and  In  going 
to  and  returning  from  the  same."  Htid  that, 
under  said  constitutloQal  proTision,  a  raembor 
ct  the  legislature  is  not  privileged  from  the 
service  upon  him  of  a  summon*  in  a  dvil  ac- 
tion daring  a  session  of  said  legislatarew 

(Syllabus  by  the  Court.) 

Appeal  from  district  conrt,  Qanu^  ooim- 
ty;  Otis,  Judge. 

Actim  by  John  J.  Rhodes  against  BicSiard 
A.  Walsh,  HUer  H.  Hwtoot  and  others. 
From  an  order  setting  aside  ths  serrtoe  of 
process  on  two  of  ths  defendants,  plabxtlfl 
appeals.  ReT&*sed. 

a  D.  &  Thos.  D.  O'Brien,  for  appelant 
Wamer,  Richardson  &  Lawrence,  H.  W. 
Ohilds,  Atty.  Gen.,  Geo.  B.  Bdgerton,  Asst. 
Atty.  Gen.,  John  Day  Smith,  and  W.  P. 
Warner,  for  respondenta. 

BUCK,  J.  The  plaintiff  commenced  a  dTll 
action  in  the  district  court  of  Bams^  county. 
In  this  state,  against  the  defradants,  on  the 
aoth  day  of  March,  1803,  alleging  in  his  com- 
plaint that  prior  to  that  time  the  defendants* 
axcept  defendants  Wells  and  Scheffer,  had 
unlawfully  and  mallcloosly  conspired  to 
break  and  enter  the  plaintiff's  office,  to  take 
and  carry  away  bis  private  books,  papen, 
and  correspondence,  and  that  in  pursuance 
of  such  conspiracy  they  unlawfully  directed 
and  required  said  Wells  and  Scheffer  to  pro- 
ceed to  plaintUTs  said  office,  and  tordUy 
break  and  enter  the  same^  and  take  and 


carry  away  therefrom  plaintiffs  s^d  books, 
papws,  and  correspondence,  and  that  on  the 
14th  day  of  March,  1893,  in  obedience  to  said 
Instructions  and  orders,  said  Wells  and 
Scheff^  did  so  unlawfully  brenk  and  enter 
plalntUTs  said  office,  and  carried  away  said 
books,  papers,  and  correspondence,  and  de- 
manded Judgment  In  the  sum  of  f50,000. 
At  the  time  of  these  transactions,  several  of 
the  def^danta.  Including  Horton  and  Boggs, 
were  members  of  the  legislature,  then  in 
session.  Subsequently  to  the  service  of  the 
Bumm<His  upon  them,  but  before  the  expira- 
tion of  the  time  for  answolug,  Horton  and 
Boggs  filed  a  petition  In  the  court  bMow 
alleging  that  they  were  members  of  the  leg- 
islature of  the  state  of  Minnesota  at  the  time 
of  the  service  of  the  summons  up<m  them, 
and  that  as  such  members  they  were  priri- 
leged  from  the  service  of  civil  process  dur 
ing  the  session  of  the  legislature,  and  that 
they  were  members  of  the  house  of  repre- 
sentatlves.  Upon  this  petition  an  order  to 
show  cause  was  Issued  the  court  below, 
requiring  the  plaintiff  to  appear  and  show 
cause  why  the  s^vlce  of  the  summons  up- 
on Hwton  and  Boggs  should  not  be  set  aside 
upon  the  ground  that  they  were  members 
of  the  bouse  of  representatives.  Vpou  the 
hearing,  April  7,  1893.  the  court  set  aside 
the  anrlce  of  the  summons  upon  the  two 
defendants,  Horton  and  Bc^gs,  upon  the 
ground  that,  as  audi  memb«*s  of  the  legis- 
lature of  the  state  of  Minnesota,  they  were 
privileged  from  the  swvlce  of  any  summons 
in  a  dvll  actkm  during  the  tena  of  such  leg^ 
islature. 

The  question  Involved  here  Is  whether  sudi 
privilege  existed,  and  whether  the  service 
of  the  summons  was  valid.  In  order  that 
there  shall  not  be  any  misunderstanding  of 
this  opinion,  we  state  that  In  no  way  do  we 
pass  upon  the  merits  of  the  plaintiff's  com- 
plaint^ or  whether  the  defendants  hod  the 
right  to  commit  the  acts  which  plaintiff. 
In  his  complaint,  charges  them  with  having 
donei  That  question  Is  not  before  us.  The 
question,  howevw,  Involved.  Is  one  of  very 
grave  Importance,  and  deserves,  as  It  has 
received,  the  most  careful  and  serious  con- 
slderatlMi.  E^ren  though,  upon  the  first  ex- 
amination of  the  question,  we  may  have  had 
ao  doubts  as  to  the  law  upon  the  subject, 
yet,  when  a  large  and  Intelligent  body  of  men, 
representing  a  co-ordinate  branch  of  the  state 
government,  claim  certain  privileges  under  a 
clause  In  the  ftmdamental  law,  it  becomes 
our  Impa-atlve  duty  to  examine  the  question 
with  all  the  care,  good  faith,  and  ability 
which  It  Is  possible  for  us  to  do. 

It  la  wdl  understood  that  the  powers  of 
the  state  government  are  divided  into  three 
distinct  departraentB,-^e^Blatlve,  executive^ 
and  Judicial;  and  no  person  or  persons  be- 
Imglng  to  or  constltatlng  one  of  these  de- 
partmoitB  shall  exercise  any  of  the  powers 
^(^MTly  btionglng  to  either  of  the  oUiera. 
except  In  the  Instances  expressly  pnirUled 
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In  the  OMiBtttnttaiL  Goiut  art  3*  1 1.  Eacb 
^  tbe  d^mrtmenta,  within  Its  propcar  sphere, 
li  mpreme.  FrobaUj.  It  would  be  difflcolt 
to  find  a  mere  harnuHilona  system  of  gov- 
emmental  workings  than  exists  In  these 
three  cfMwdlnnte  departmraits,  by  which  tbe 
fonctlcHia  of  our  state  goTemment  are  car- 
ried OD.  H&cb  having  due  respect  and 
i^oper  regard  for  tbe  rights  of  tbe  other, 
no  conflict  need  arise,  as  none  has  arlaoft, 
daring  the  mtire  blstwy  oi  iha  statew  Nor 
to  this  a  case  arising  between  these  co-or^ 
dbiate  departments  of  tbe  state  govemmoit, 
but  a  question  arising  between  one  or  more 
members  of  the  legislature  and  the  ind>- 
Tidual  ciUsen.  It  Is  tbwefore  a  judicial, 
sad  not  a  leglslattTe^  question;  that  Is.  tbe 
qoesticai  Is  not  one  of  legldatlon  w  legis- 
lative powers  upon  general  leglslatiTe  sub- 
jects, but  one  affecting  tbe  privileges  of  the 
fn^Tidnd  memiwr,  and  tbe  Indlridnal  rl^ts 
of  the  citizaL  Tbe  main  queatlfHt  Is  over 
the  meaning  or  into^etatlim  of  a  oonstlta- 
tlMial  provMon,  which,  In  tills  case,  is  for 
tbe  Judiciary  to  determine,  and  which  It 
most  determine,  liecause  it  has  Iwen  tvongbi 
before  us.  However  disagreeable  or  diffi- 
cult the  questions  submitted  for  our  cm- 
ddoatlon  and  detmnlnatitm  are,  there  is 
but  <me  course  fOr  us  to  pursue,  and  that  Is 
to  abide  by  tbe  law  and  ttie  constitutlan. 
It  may  not  be  lnapi«vprlate  to  dte  the  opin- 
ion of  (^ief  Justice  MarsbaU  upon  this  sub- 
ject la  tbe  case  of  OtAena  t.  Yi^^la,  6 
Wheat  4SH,  where  be  said:  "Tbe  judiciary 
cannot,  as  the  tegidature  may,  av<M  a 
measure  because  It  apivoacbea  tbe  confines 
of  the  constltntloa.  We  cannot  pass  tqr  a 
question  because  It  is  doubtfuL  With  wha^ 
ever  doubbi,  with  whatever  difficulties,  a 
case  may  be  attended,  we  must  decide  it,  It 
Imngbt  before  n&  We  have  no  mwe  ri^t 
to  dedlne  tbe  exercise  of  deciding  than  we 
have  to  usurp  a  power  not  given.  The  one 
at  tbe  other  would  be  treason  to  tbe  constl- 
tntlon.  Questions  may  occur  which  we 
would  ^dly  avirfd,  but  we  cannot  avoid 
them.  All  we  can  do  Is  to  exercise  our  best 
Judgment,  and  to  ctmscimtlonsiy  perform 
oar  daty." 

Rtferring  a^ain  to  the  main  questltm,  is 
there  such  InTlolabiiity  surrounding  a  mem- 
ber of  tbe  legislature  that  service  of  a  snm- 
mons  in  a  dvll  action  cannot  be  made  upon 
him  while  such  legislature  is  In  session?  He 
has  a  rl^it,  during  all  such  time,  to  Inlng 
a  suit  himself  against  the  Individual  citl- 
sen,  and  individual  rights  should  be  equal 
and  reciprocal;  and  they  are  so,  unless  there 
Is  an  exemption  or  privilege  paramount  and 
superior  In  behalf  of  the  legislator.  All 
dtixois  sbould  l>e  deemed  to  stand  equal  In 
tlielr  rights  before  the  law.  This  country 
recognizes  no  special  priTlleged  class,  ex- 
cept thoae  exempt  by  exivess  provision  of 
law  or  tbe  constltotlon;  and,  when  a  citizen 
<r  flffiocr  dalms  such  privilege  it  Is  his  dnO' 


to  show  afflrmatlTdy  and  conclusively  that 
he  Is  privileged  above  oth^  of  his  fellow 
dtlsens. 

We  do  not  concede  any  such  Inherent  right 
on  the  part  of  a  member  of  the  legislature 
as  contmded  for  by  defendants'  counsd.  If 
it  exists  at  all,  It  Is  because  It  Is  conferred 
by  the  constltutbrnal  provision  in  question. 
Before  considering  this  provision  more  par- 
ticularly, let  us  examine  some  of  its  other 
l^ovislon^  and  see  what  are  the  rights  of 
tbe  pet^ile:  "Government  is  Instltttted  for 
the  security,  baieflt  and  protection  of  the 
people."  Const  art  1,  i  1.  "Every  person 
Is  entitled  to  a  certain  remedy  In  the  laws 
for  all  injuries  or  wrongs  which  be  may  re- 
ceive In  bis  person,  prop^ty  or  character; 
he  ought  to  obtain  justice  freely  and  with- 
out purchase;  compltfely  and  without  de- 
nial; promptly  and  without  dday,  conform- 
ably to  the  laws."  Id.  |  8.  These  words 
wwe  not  inserted  In  the  constitution  as  a 
matter  of  Idle  co'emony,  or  as  "a  string  of 
glittering  generalities."  It  is  the  pride  of 
the  American  citizra,  and  one  of  the  grand- 
est attributes  of  citizenship,  that  these  pro- 
visions of  the  fundamental  law  stand  as  a 
iwotection  uid  unassallaMe  bolwark  against 
the  enforcement  of  unjust  and  illegal  power. 
The  constitution  did  not  create  propttty,  or 
tbe  llboty  of  tbe  citizen,  but  it  does  pro- 
tect both;  and  Its  prohibitions  and  inhibi- 
tions stay  tbe  march  of  organized  or  individ- 
ual power,  when  It  attempts  tbe  conversion 
of  one  or  tbe  destruction  of  tbe  other.  Tbe 
exercise  of  official  or  Individual  power  can 
only  be  enfwced  within  the  cwstitntlonal 
restrictions,  and  It  should  pause  when  the 
dangw  line  Is  reached,  and  tbe  life,  liberty, 
or  property  ot  the  citizen  beetmies  tiiereby 
imperiled.  Tbe  attempt  sometimes  made  to 
exercise  illegal  power  is  the  first  warning 
which  tbe  people  bare  of  its  assumed  ex- 
istence. 

Turning  now  to  tbe  craistitutlonal  provi- 
sion In  question,  we  find  it  reads  as  follows: 
"The  members  of  each  house  shall  In  all 
cases  except  treason,  felony  and  breach  ot 
tbe  peace  be  privileged  from  arrest  during 
the  session  of  their  respective  houses  and  in 
going  to  and  retnrnlDg  from  the  same;  for 
any  speech  cx  debate  In  either  house  they 
shall  not  be  questioned  In  any  other  place." 
Id.  art  4, 1  di  Tbe  defendants  contend  that 
the  word  "arrest,"  in  the  above  constitu- 
tional provision,  Is  broad  enough  to  exempt 
them  from  the  service  of  process,  whether 
accompanied  by  actual  seizure  of  the  per- 
son or  not,  and  that  courts  cannot  strip  them 
of  this  right  If  this  right  or  privilege  ex- 
ists, they  would  be  correct  In  their  conten- 
tion. Tills,  however,  is  not  an  attempt  to 
atrip  them  of  power,  trat  a  question  of  the 
very  existence  of  the  power  itself.  If  it 
does  not  exist  then  they  are  not  stripped  of 
any  power  whatever.  An  exemption  or 
^vil^  cannot  be  created  or  lawfully  exo^ 
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deed  Blmply  because  tt  Is  dalmed  or  assert- 
ed. TOxb  English  parliament  onoe  asserted 
the  l^lalatlTe  iwlTilege  of  Its  members  from 
arrest,  and  then,  as  an  omnipotent  Judldsl 
bod7i  decided  Ibat  such  priTllegs  existed, 
bat  that  sTatem  of  procedore  Is  not  a  part 
of  our  goTonmental  administration.  And 
«Yen  there  such  proceedings  became  so  odi- 
ous and  unpalatable,  and  such  abuses  were 
practiced  nndw  It,  that  the  privily  ma 
finally  abolished  by  statnter-matten  which 
■we  shall  rete  to  hereafter  in  this  opinion. 

It  Is  further  ccntended  by  the  defoidanli 
that  the  courts  ot  the  state  of  Wisconsin, 
prior  to  the  date  of  our  organic  law,  dedded 
this  Question  In  acccffdance  with  their  claims, 
and  that  when  onr  constitution  was  adopted, 
October  IS,  18S7,  the  word  "airest"  had  a 
fixed  and  definite  meaning  In  the  minds  of 
Ihrae  who  framed  1^  and  that  we  should  ftd< 
low  the  decisions  ot  the  courts  of  that  state; 
and  In  supjmrt  of  this  view  they  dte  the  case 
of  Doty  T.  Strong,  1  Pin,  84,  where  a  sum- 
m<ms  In  a  dvll  action  was  serred  on  a  dele< 
gate  In  congress  from  that  state,  and  the 
court  construed  the  dause  In  the  constltn- 
tlon  of  the  United  States  upon  this  question 
In  accordance  wltti  the  view  of  the  defend- 
ants herein.  The  case  of  Andowm  t.  Roun- 
tree.  Id.  US,  (dedded  in  1841.)  Is  aim  dted. 
It  was  the  case  of  services  <tf  a  summons 
upon  a  member  ot  the  l^idatlTe  assembly 
of  that  state  one  day  aft^  the  adjournment 
of  the  assembly,  and  the  court  hdd  that  he 
was  prlriieged  from  the  serrlce  of  such  sum* 
mons.  These  are  all  of  the  dedslram  ot  the 
courts  of  the  state  of  Wlscondn  that  we  are 
referred  to,  and  they  were  made  prior  to 
the  passage  of  the  organic  act  creating  a  ter- 
rltorlal  goTcmment  for  Minnesota. 

To  further  support  this  view  of  tiidr  case 
the  defendants  quote  trom  our  twganic  act 
<pa8sed  in  1840)  a  part  of  section  12,  as  Al- 
lows: **That  the  Inhabitants  of  said  territory 
shall  be  entitled  to  all  the  rights,  privileges 
and  immunities  heretofore  granted  and  se* 
cured  to  the  territory  of  Wisconsin,  and  to 
Its  inhabitants;  and  the  laws  in  for<»  in  the 
territory  of  Wisconsin  at  the  date  of  the  ad- 
mission of  the  state  of  Wisconsin,  shall  con- 
tinue to  be  ralid  and  operatlre  therein." 
This  quotation  Is  correct,  so  far  as  It  goes; 
but,  to  understand  the  full  meaning  and  legal 
effect  of  that  section,  we  quote  that  portion 
omitted  by  defendants*  counsel,  and  which 
follows  the  above  extract,  rla.:  "So  far  as 
the  same  be  not  Incompattble  with  the  pro- 
Tlstons  of  this  act,  subject  howerw  never- 
theless, to  be  altered,  modified  or  rep^Ued 
by  the  governor  and  legislative  assembly  of 
the  said  territory  of  Minnesota."  Conced- 
ing, therefore,  that  the  decisions  ot  the  courts 
of  the  state  of  Wisconsin  are  part  of  Its  laws, 
yet  our  organic  act  expressly  reserves  to  Min- 
nesota the  right  to  altw,  modl^,  or  repeal 
BUdk  laws  as  were  in  ttxcb  when  the  state 
of  Wisctmsin  was  admitted  Into  the  Union. 
We  are  not  willing  to  ooncede  that  this  right 


would  not  exist  without  the  above  provision 
tn  the  raganlc  act  On  the  contrary,  we 
think  that  the  territorial  legUOatore  of  Min- 
nesota, at  Its  cmiBtitattonal  convmtlcm,  bad 
a  right  to  pas^  fnune^  or  adopt  such  pro- 
visions of  law  88  they  saw  fit,  not  Incon- 
sistent with  the  provisions  of  the  constitu- 
tion of  the  United  States.  Nor  are  ve  bound 
by  the  dedakms  of  the  courts  ot  the  state 
of  Wisconsin  in  the  amstmctlon  of  their  leg- 
islative laws  similar  In  language  to  our  con- 
stitalional  provisions,  however  persuasive  or 
able  snch  deddons  may  be.  And  heve  It  may 
be  wdl  to  refor  to  the  constitution  of  that 
state,  adopted  Fd>mary  1, 1848,  and  In  force 
when  Minnesota  was  organised  as  a  ter- 
rltwy,  and  whoi  onr  constitution  was 
adopted,  in  18S7;  It  bdng  wdl  understood 
that  the  tenltoiy  d  Minnesota  onoe  formed 
a  part  of  the  territory  and  state  of  Wlscon- 
sln.  The  provision  of  the  constitution  of 
that  state  in  regard  to  the  privilege  of  mem- 
bers of  the  legislature  differs  matolally 
from  ours.  It  is  as  followa:  "Memboa  of 
the  legislature  shall  In  all  cases  except  trea- 
son, fdtmy,  and  breach  of  the  peace,  be 
privileged  from' arrest,  nor  shall  they  be  sub- 
ject to  any  dvil  process  during  the  seaalon 
of  the  legislature,  nor  for  IS  days  next  be- 
fore the  commencement  and  after  the  ter- 
mination ot  each  session."  Artlde  4,  S  15. 
U  It  was  the  settled  law  of  the  territory  of 
Wisconsin  that  the  word  "arrestT*  had  a 
fixed,  definite,  and  settled  meaning,  uid  that 
it  covered  the  service  of  a  summons  In  a  civil 
action.  It  seems  strange  that  the  latto-  phraae 
was  Inserted  in  the  CfWstltution  of  that 
state.  Evidently,  the  members  of  that  con- 
vention which  tnmoA  the  constitution  had 
grave  donbta  about  the  soundness  of  the  de- 
ddons  of  their  court,  or  else  they  were  guilty 
of  tautology  In  framing  thdr  fnndammtal 
law;  a  transaction  unheard  of  tn  any  other 
instance,  for  constitutions  are  framed  In  the 
most  concise  language  possible.  If  the 
phrase,  "nor  shall  they  be  BObJeet  to  any  civil 
process,"  be  omitted,  thm  the  provision 
would  be  substantially  like  ours.  Standing 
together,  "urest"  means  one  thing,  and 
"subject  to  dvll  process"  means  anotbw, 
or  dse  the  latter  phrase  Is  uttwly  nsdess 
and  unnecessary. 

Now,  assuming  tiiat  the  Minnesota  legla- 
latnre  bad  the  legal  power  to  pass  such  laws 
as  It  deemed  proper,  not  repugnant  to  the 
laws  and  constitution  of  the  United  States, 
we  find  that  it  passed  a  law  defining  the 
meaning  of  the  word  "arrest."  St  Minn. 
ISul,  c.  113,  f  1,  is  as  follows:  "Arrest  Is 
the  taking  of  a  person  Into  custody,  that  he 
may  be  held  for  a  public  off^ise."  Section 
B  of  the  same  chapter  provides  "that  an  ar- 
rest Is  made  by  an  actual  restraint  of  the 
person  of  the  defendant  or  by  his  submls- 
don  to  the  custody  of  the  offlcw."  The 
same  statute  provides  "that  a  dvU  action  is 
commenced  by  the  sorice  of  a  summons 
delivered  to  the  defendsnt  pwscmally,  or  by 
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kftTlng  a  oop7  of  tbe  Bammona  at  his  usual 
idace  of  abode."   All  tbeee  proTlsIoiu  of  the 
atatote  of  1861  wo-e  In  force  at  the  time  of 
the  adoption  of  our  constitution,  and  ever 
since  have  been  the  law  of  this  state.  The 
same  definition  and  meaning  of  the  word 
"arrest"  is  glTeu  by  tbe  l^cographtfs,  and 
In  our  law  dictionaries.   We  dte  the  fol- 
lowing antfaorltles  In  support  of  our  Btatut(n*y 
definition  of  the  word  "arrest:"    "An  arrest 
to  the  taking,  seimng,  or  detaining  the  per- 
aon  of  another,  touching  or  putting  hands 
upon  him  In  the  execution  of  [Kvcess,  or  any 
act  indicating  an  intention  to  arrest."  U. 
&  T.  Benner.  Baldw.  234.    "An  arrest  signi- 
fies a  restraint  of  the  poison;  i  restrlcBon 
of  the  right  of  locomotion."    Hart  t.  Flynn, 
8  Dana,  191.   "Arrest  Is  tbe  apprehension 
•or  detaining  of  the  person  in  order  to  be 
fnthcoming  to  answer  an  alleged  or  sup* 
posed  crime."    County  of  Montgomery  t. 
Robinson.  86  HL  176.    "By  'arrest'  Is  to  be 
understood  to  take  the  party  Into  custody. 
An  arrest  la  the  beginning  of  imprisonment, 
wbea  a  man  is  first  taken  and  restrained  of 
Us  liberty  by  power  or  color  of  warrant" 
French   r.  Bancroft,  1  Mete.  (Mass.)  604. 
The  same  meaning  of  the  word  "arrest"  was 
well  known  and  understood  at  the  time  of 
the  adoption  of  our  state  constitution,  and 
it  was  not  questioned  in  either  of  the  two 
«<mTentlon8;  and  it  Is  a  significant  fact  that 
the  words,  "nor  shall  they  be  subject  to  any 
^tU  process  during  tbe  session  of  the  leg- 
i^ture,"  found  In  the  Wisconsin  constltu- 
tkm,  were  entirely  omitted  from  our  con- 
stitution.  The  meaning  of  the  word  "ar- 
rest," as  defined  above,  has  stood  so  long  nn- 
cballenged  that  It  will  doubtless  be  a  sur- 
prise to  Judges,  Iflwym,  and  the  people  of 
this  state,  that  It  is  now  for  the  first  time, 
la  any  manner,  questioned;  and  it  will  be  a 
greater  surprise  if  this  court  shall  construe 
the  law  to  be  that,  when  an  officer  has 
served  a  summons  npon  a  poison  In  a  civil 
action,  be  has  thereby  arrested  him.  Nor 
does  public  policy  or  public   Interest  de- 
mand any  such  interpretation  of  the  word 
as  contended  for  by  the  defendants.  The 
provision  in  question,  even  as  we  construe 
it,  is  a  most  extraordinary  one.    We  do  not 
find  It  discussed  during  the  constitutional 
-debates  at  the  time  of  the  adoption  of  our 
-constitution,  being  substantially  the  same  as 
the  provision   in   the   constitution  of  the 
United  States  relating  to  members  of  con- 
sresB,  and  seems  to  have  been  made  a  part 
of  our  constitution  without  debate  or  con- 
sideration by  the  conventions.    As  members 
fan  oalf  be  arrested,  during  a  session  of  the 
■^Mature,  for  treason,  felony,  and  breach 
■of  the  peace,  does  it  not  necessarily  follow 
that  they  cotild  not  be  arrested  dining  such 
time  for  tbe  most  serious  misdemeanors,  un- 
less such  ones  as  may  be  included  In  the 
term  "breach  of  tbe  peace?"    If  so,  then  we 
•ire  fully  JustUivd  in  saying  that  such  pro- 
vision Is  a  most  extraordinary  <m»i  and  we 


do  not  feet  Justified  In  enlarging  or  extend- 
ing the  power  by  any  strained  or  tortured 
definition  of  the  word  "arrest,"  or  giving 
It  a  meaning  In  violation  of  the  statute,  of 
the  decisions  of  the  courts,  and  of  lexi- 
cographers. The  right  already  yielded  up 
by  the  people  in  this  respect  seems  suffi- 
cient, without  having  their  rights  in  civil 
actions  abated,  and  possibly  lost  or  de- 
stroyed; and  we  have  not  the  will  or  authori- 
ty, by  any  strained  construction,  to  aid  in 
placing  a  constitutional  provision  beyond  a 
reasonable  and  safe  foundation,  upon  which 
the  people  may  stand  and  defend  their 
rights  as  against  aaj  branch  of  the  sorerelgn 
power. 

But  It  may  be  asked,  what  is  the  dang^ 
if  the  word  "arrest"  la  construed  as  contend- 
ed for  by  the  def^dants*  counsel?  Sup- 
pose a  member  should  imprison  his  wife, 
child,  friend,  or  a  strango*,  for  some  fancied 
or  Imaginary  cause,  and  the  writ  of  habeas 
corpus  could  not  be  served  upon  him,  by 
reason  of  this  legislative  privilege,  what 
would  become  of  our  constitutional  guaranty 
"that  tbe  writ  of  habeas  corpus  shall  not  be 
8aq>«ided."  What  would  this  birthright  of 
every  American  citizen  be  worth,  if  his  per- 
sonal liberty  con  be  thus  abridged,  and  stand 
in  abeyance,  during  a  session  of  the  legis- 
lature? This  writ  is  not  a  criminal  process. 
It  can  be  served,  and  always  is  served,  with- 
out arresting  the  defendant  Are  the  people 
ready  to  surrender  up  this  great  charter  of 
human  rights  In  obedience  to  this  demand  of 
legislative  privilege?  Imp<Htant  as  are  leg- 
islative duties,  the  advantage  of  exempt- 
ing a  mernb^  from  the  service  of  this  writ 
upon  him  would  be  a  poor  comp«iBatIon  for 
Its  denial,  even  for  the  period  of  tliree 
months.  Valuable  property  rights  or  intei*- 
ests  might  also  be  Injured  or  destroyed  If  this 
theory  of  privilege  Is  upheld.  Take  the  sub- 
ject of  wastes  which  Is  legally  defined  to  be 
whatever  does  lasting  damage  to  the  free- 
hold, and,  as  ordinarily  understood.  Implies 
taking  of  property  without  ri£^t  without 
sanction  of  law,  In  violation  of  right  or  liens 
thereon.  The  commission  of  waste  might 
not  only  be  a  very  serious  Injury  to  the  In- 
dividual citizen,  but  as  between  meuit>ers  of 
the  legislature  th^selves.  Supprae  a  sena- 
tor residing  In  Dakota  county  owned  a  thou- 
sand acres  of  land,  valuable  principally  for 
its  timber,  and  he  should  sell  the  same  to  the 
senator  from  Otter  Tail  county,  receiving 
back  a  purchase-money  mortgage  for  nearly 
the  full  coosideraticm  of  the  land,  and  Just 
at  the  commencement  of  a  session  of  the  leg- 
islature the  senator  from  Otter  Tall  county 
should,  with  a  large  numbo:  of  employes, 
commence  cutting  and  removing  such  tim- 
ber, with  Intent  to  forthwith  cut  and  remove 
the  same,  and  thus  impair,  If  not  substantially 
destroy,  the  mortgage  security.  Would  not  tbe 
senator  from  Dakota  county  have  a  right  to 
apply  to  the  court  for  redress,  and,  by  a  proper 
writ  issued  therefrom,  enjoin  the  senator 
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from  Otter  Tall  connty  from  commlttlnt:  such 
lasting  damage?  To  say  that  this  cannot  be 
done  Is  to  say  that  we  can  trifle  with  Tested 
rights  in  valuable  property.  Again,  suppose 
a  member  of  the  legislature,  during  a  session 
tiiereof,  should  wrongfully  and  unlawfully 
enter  upon  a  farm,  and  drive  away  a  la^e 
amount  of  stoc^c,  and  carry  away  other  valu- 
able farm  property,  under  an  assumed  claim 
of  right,  but  not  under  sacfa  circumstances  as 
would  constitute  larceny  or  a  breach  of  the 
peace.  Would  the  rightful  owner  be  without 
remedy  or  redress  during  a  legislative  session 
because  of  this  assumed  legislative  privilege? 
What  are  property  rights  worth,  If  there  is 
no  protection  for  them?  Suppose  the  time 
limited  for  commencing  suit  upon  valuable 
causes  of  action  against  a  member  would  ex- 
pire diving  a  session  of  the  legislature. 
Would  the  cause  of  action  be  lost  because 
of  this  privilege?  G«'talnly  it  would,  If  de- 
fendants* contention  la  correct  Suppose,  al- 
so, that  one  of  the  members  of  the  legislature 
should  interfere  with  our  public  conveyances, 
mch  as  railroads  and  street  cars,  and  thereby 
Impede  public  travel  and  interfere  with  the 
public  business.  Can  there  be  no  remedy,  no 
relief,  and  no  redress?  Such  a  claim  is  pre- 
posterous. And  the  same  might  be  said  In 
cases  of  the  creation  and  continuance  of  pri- 
vate or  puWlc  nuisances,  whweby  serious  In- 
]iu*y  might  result.  So,  too,  in  case  of  a  mem- 
ber of  the  legislature  becoming  insolvent,  he 
could  dispose  of  his  property,  or  attempt  to 
do  so,  by  some  fraudulent  act,  and  t>efore  the 
creditor  could  have  any  summons  served,  or 
other  civil  proceedings  Instituted,  he  might 
be  without  remedy,  and  his  rights  lost,  be- 
fore an  adjournment  of  the  legislature.  At- 
tachment proceedings  might  also  be  thus  ren- 
dered useless.  One  more  illustration;  It  is 
a  well-known  fact  that  at  the  time  of  elec- 
tion, in  several  Utstances,  members  have  been 
holding  important  county  or  town  offices,  and 
continued  to  retain  them,  and  receive  the 
fees  and  emoluments  thereof.  In  direct  vio- 
lation of  a  constitutional  prohibition.  Do 
the  public  Interests  require,  or  a  sound  public 
policy  demand,  that  no  writ  of  quo  warranto 
shall  be  served  upon  a  member  of  a  legisla- 
ture during  a  session  thereof,  In  such  cases? 
We  say  that  the  highest  Interests  of  the  pub- 
lic, and  especially  the  public  welfare  of  the 
communities  affected,  such  as  counties  and 
towns,  demand  that  no  such  privilege  or  ex- 
emption shall  exist 

However  plausible  the  theory  that  a  mem- 
bw  of  the  legislature  should  not  be  embar- 
rassed with  private  suits,  and  thus  drawn 
nalde  from  public  duty,  we  think  that  the 
danger  and  disadvantage  is  more  imaginary 
than  real.  We  have  never  heard  of  an  In- 
stance where  men  were  deterred  from  serv- 
ing as  members  of  a  legislature  because  they 
were  subject  to  service  of  process  In  a  civil 
action,  nor  that  public  business  was  delayed 
or  suffered  fi'om  any  such  cause.  It  is  a 
notable  £act  that  the  constitution  provides 


tiiat  a  majority  of  each  house  Aall  eonvtl- 
tute  a  quorum  for  the  transaction  of  bns- 
Iness;  and  the  people,  through  a  constitu- 
tional amendment  have  abolished  annual  leg- 
islative sessions.  The  rules  of  nearly  all  leg- 
islative bodies  provide  for  granting  leave  of 
absCTce  to  individual  members,  and  such 
leave  is  seldom  refused.  Nor,  imder  ordi- 
nary circumstances,  would  a  case  be  pressed 
for  trial,  against  a  member  at  the  legislature, 
during  a  session  tiiereof.  If  the  claim  df 
privilf^  is  based  upon  tbe  ground  of  pilUllc 
policy  and  public  Interest  it  coifld  as  appro- 
priately be  claimed  by  the  members  of  the 
executive  ^nd  Judicial  departments,  and  lar 
those  who  have  ministerial  duties  to  perform, 
most  of  whom  are  nearly  aH  the  time  en- 
gaged  in  the  discharge  of  their  official  duties. 
And  may  we  not  inquire,  with  great  proprte- 
ty,  If  It  is  not  as  Impcortant  to  execute  the 
laws  as  to  make  them? 

It  remains  for  us  to  briefly  refer  to  "die 
authorities  upon  this  subject  Among  the 
English  authorities,  there  appears  to  be  some 
uncertainty  and  confusion  upon  the  question 
of  prtvU^e  from  arrest  It  was  once  the 
rule  there,  established  to  protect  members  of 
parliament  from  being  molested  by  their  f  ^- 
low  subjects  or  opin-eseed  by  the  crown,  -and 
to  prevent  their  being  diverted  from  their 
public  duties,  and  this  privilege  extended  Id 
exemption  from  the  service  of  civil  process. 
But  as  early  as  1664,  in  the  celebrated  ease 
of  Benyon  v.  Bvdyn,  found  In  Brldg.  324,  In 
the  cotui:  at  king's  bench,  It  was  h^H: 
"It  Is  lawful  to  fiue  out  an  original  Rgainat 
a  member  of  the  honse  of  commons,  aJtbougb 
parliament  Is  sitting."  The  opinion  was  de- 
livered by  the  chief  Justice,  Sir  Orlando 
Bridgman,  and  he  attacked  Lord  Ooke  for  as- 
serting a  contrary  doctrine  in  his  treatise  on 
the  High  Oonrt  of  Parilamwt  In  4  Prynue^ 
Brief  Burv^  of  Parliamentary  Writs,  (pace 
814,)  it  Is  stated  that  "the  case  of  Sir  George 
Benyon  v.  Sir  George  Evelyn  was  adjudged 
In  the  court  of  common  pleas,  <H1L  15  &  16 
Cor.  U.,)  by  all  the  Judges  thereof,  upon  de- 
murrer, aa  follows:  'It  was  resolved  upen 
solemn  argument  by  all  the  Judges  (especiaUgr 
the  lord  chief  Justice,  Sir  Orlando  Bridgman, 
arguing  It  very  largely  and  learnedly)  that 
the  privilege  of  parliament  did  not  take  awar 
the  llberly  of  the  subject  to  commence  and 
prosecute  actions  of  trespass,  debt  accomrt, 
covenant,  and  the  like,  against  members  of 
parliament,  or  their  menial  servants,  even 
In  parliament  time.' "  Lord  Campbell  ca^B 
of  Sir  Orlando  Bridgman,  the  ctal^  jnstlfle, 
"that  this  was  his  most  c^ebratsd  judgment, 
and  endeared  his  memory  to  the  enemies  at 
parliamentary  privilege."  The  action  ttstft 
was  one  In  debt  tor  mofihandlse,  and  tte 
defense  Inta*posed  was  that  Sir  Geovge  Sr- 
elyn  was  a  member  of  the  house  of  commnoi, 
and  privileged  from  service  «f  proei—. 
These  privileges  and  exemptions  wwe 
pressed  and  claimed  in  so  many  tnstanms 
that  th^  became  odious  and  IntadmUe, 
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■D  that  tbe  conrta  of  Justice  were  called  upon 
to  determine  the  qneetloii;  and  finally  pax- 
^meot  Itself  passed  an  act  in  1769,  -which 
m  find  In  10  Qeo.  UL  c.  50,  nOUtdi  declarea: 
"Sea  1.  Any  peraon  may  at  any  time,  com- 
nMnee  and  prosecnte  any  action  at  mat  In 
any  court  of  record,  or  court  off  «qulty,  or  of 
admiralty,  and  In  all  eases  matrlmooini  and 
testamentary,  against  any  peer  or  lord  of 
parliament  of  Great  Britain  or  a^Inftt  Hxe 
knights,  citizens  or  bnrgeases  for  the  time 
being  or  against  any  of  their  menial  or  any 
■erTants  otr  any  other  persona  entitled  to  the 
privilege  of  parliament;  and  no  such  action, 
■nit,  or  other  process  w  prooeedbig  there- 
opon,  shall  at  any  time  be  irapeocbed,  stayed 
or  ddayed  by  or  under  any  cokir,  or  ftretenae 
oC  any  prlTll^  of  parUainent."  We  beUeve 
that  this  act  has  been  the  lav  of  England 
erer  since,  and  settled  all  ooartroversF  iipon 
the  subject,  and  there  eatabUBbed  the  doo- 
trlne  contended  for  the  pAalnttfr  hece. 
This,  It  win  be  observed,  was  prier  to  o<ir 
DeclaraUtra  of  ladepaadenoe,  July  4,  1776, 
and  the  adc^tlon  of  tiie  United  States  «on- 
■tltatlon,  which  vas  ekgaed  in  1767.  We 
fail,  therefore,  to  see  bow  this  claim  of 
IxlTilege  made  by  the  defendantB  oonld  have 
been  the  common  law  of  this  -oonntry,  or  of 
the  territory  or  stole  of  Wisconsin,  -or  «f 
this  state,  at  any  time.  The  case  of  Menrlcb 
V.  GiddingB,  reported  In  HaeAithar  &  IL 
55,  Is  an  able  decision,  rendered  by  iSx.' 
JoBtice  Wylie,  holding  that  "a  member  of 
-congress  of  the  United  States  Is  at  all  timee 
as  liable  to  service  of  process  as  ai(y  other 
Indiridnal,  except  that  4aring  Us  atteadance 
on  the  sesdon  at  congress,  and  In  going  to 
and  returning,  he  is  privllesed  from  arrest  in 
any  suit  or  action."  In  the  ease  (rf  Gentry 
V.  Griiath,  27  Tex.  461,  it  was  held  that 
"members  of  the  XeglsUtare  are  not  prlvt 
leged  against  the  service  of  citation  in  dwH 
snUs  by  virtue  of  the  provisions  in  the  con* 
stltutioa  of  the  state  granting  inmmnlty 
from  arrest  to  such  members  during  the  aes- 
skin  of  the  legislature,  and  while  going  to 
and  returning  from  the  esjue."  Wblle  some 
of  the  aathorltles  cttod  by  the  defend  ante 
sustain  their  contention,  yet  mast  of  them 
are  not  In  point,  and  not  applicable  to  this 
question.  The  privilege  from  service  of  a 
summons  or  process  in  a  civil  action,  at  a 
witness  or  party,  in  certain  cases,  as  in  at- 
tendance upon  court,  la  based  upon  the 
ground  {hat  it  is  necessary  for  the  due  ad- 
ministration of  Justice.  If  witnesses  or  par- 
ties living  beyond  our  Jurisdiction,  or  abroad, 
were  subject  to  the  service  of  civil  process 
Thai  coming  within  the  Jurisdiction  of  the 
courts  of  this  state,  they  would  be  deterred 
from  coming  at  all,  as  nonresidents  cannot  be 
oompelled  to  appear  here  and  testify,  and 
there  might  frequently  be  a  failure  of  the 
complete  administration  of  Justice  in  such 
cases.  Nor  is  there  a  case  dted  by  the  de- 
fendants' counsel  which,  by  force  of  its  rea- 
BoninK  or  weight  as  author!^,  tends  in  the 


least  to  change  our  views  upon  the  question 
Bubinltted  for  our  ocmrideratlon.  We  do  not 
think  that  any  practioal  tajnry  can  result  to 
the  public  or  the  individual  memliers  of  the- 
legislature  from  our  holding  in  this  case  as 
we  do,  but  that,  en  the  other  hand,  public 
Interest  and  ^vate  Agists  might  receive 
serloas  injury,  and  became  greatly  Impaired 
or  destroyed,  if  defendants'  contention  Is 
uph^ 

Possibly,  this  opinion  has  be^  extended 
to  an  unnecessary  length,  but  the  Importance 
of  the  question  1b  our  excuse  and  Justification 
for  so  doing.  In  conclusion,  we  say  that  this 
constitutional  provision  Is  not  a  moss  of 
Jangled  words  and  unfathomable  mysteries,, 
and  It  should  not  be  wrenched  from  Its  ob- 
vious meaning,  In  direct  violation  of  its 
stroigbtforward,  grammatical  sense.  The- 
vder  of  the  court  below  is  rev^ssed. 


JOHNSON  T.  AVERT  et  at 
(Su^^ne  Court  of  Hiaoesota.  Dec.  28,  18^> 

FARnTI01I--OBDEBIMa  SUAU— DlSOBBTIOV  OF 

COtTBT. 

Upon  the  facts  disclosed  by  the  record 
In  this  case  and  recited  in  the  opinion,  hcJi 
not  an  abuse  of  its  discretion  on  the  part  of 
the  district  court  to  refuse  to  con  Arm  a  sale 
of  real  property,  and  in  ordering  a  resale  thereof 
upon  a  Judgment  in  an  action  for  putitioii. 
(SyUabBi  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Otis,  Judge. 

Action  by  Chades  O.  Johnson  against 
Mary  S.  Avery  and  others  for  partition. 
From  an  ordw  refusing  confirmation  of  sale,, 
and  ordering  a  resale,  platntifP  appeals.  Af- 
firmed. 

wmiam  O.  White,  for  appellant.  Stevens^ 
O'Brien  &  Glenn  and  Joseph  T.  Avery,  for 
respondents. 

VANDERBURGH,  J.  This  la  an  action 
for  the  partition  of  certain  property  de- 
scribed in  the  complaint,  upon  which  it  ap- 
pears there  are  Incumbrances  aggregating 
In  amount  upwards  of  |2,700.  The  plead- 
ings admit  the  value  of  the  property  to  be- 
the  siun  of  $8,000.  The  property,  being 
found  to  be.  Incapable  of  division,  was  or- 
dered to  be  sold,  and  the  proceeds  brought 
Into  court,  to  be  disposed  of  under  Its  di- 
rection. The  statute  requires  the  proceeds 
to  be  applied,  after  paying  the  costs,  to  the 
satisfaction  of  the  Hens,  and  the  balance  to 
be  divided  among  the  owners  of  the  prop- 
er^. In  this  case  the  property  was  bid  off 
by  the  plaintiff  for  the  sum  of  $2,000  only. 
Under  the  circumstances,  and  especially  In 
view  of  the  fact,  satisfactorily  established 
to  the  court,  that  the  exceptional  financial 
stringency  prevailing  at  the  time,  and  which 
paralyzed  real-estate  sales,  prevented  a  sale 
at  a  reasonable  price,  the  court,  In  its  dis- 
cretion, refused  to  confirm  the  sale,  and  or- 
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derel  a  male.  Tte  atatate  contemplates 
tliat  the  liens  ahall  be  extinguished  If  a  sale 
48  mode,  and  does  not  permit  a  sale  to  be 
ordered  unless  it  is  reasonably  probable  that 
the  property  will  sell  lor  enough  to  pay  off 
sctch  Hens  and  the  costs  of  sale.  The  court 
Judged  that  it  would  be  IneqniUble  to  al- 
low the  sale  to  stand,  and  we  cannot  say 
that  there  was  any  abuse  of  discretion  in 
refusing  Its  confirmation.   Ord^  affirmed. 


BATES  T.  B.  B.  RICHARDS  L1TMBBR  00. 
<Si^me  Coort  of  Minnesota.  Dec  2B,  1S83.) 

AsBiaKMuiT  or  CoxTRAOT— UieHn  aw  AdsioxaB 

— Vebdict. 

1.  A  beneficial  interest  in  a  contract  for 
work  and  labor  may  be  assigned  by  a  party 
who  engages  therein  to  pofra-m  the  same,  so 
as  to  entitle  the  astignee  to  xeeorer  the  con- 
tract price  upon  the  f  olfillment  of  the  contract 
by  the  assignor. 

2.  Where  the  court,  in  snmniing  np  the 
■case  to  the  Jury,  stated  that  certain  questions 
were  conceded  to  be  the  only  ones  In  the  case 
for  the  consideration  of  the  jury,  eliminating 
all  other  questions,  and  no  exceptions  to  the 
charge  were  reserved,  a  general  verdict  of  the 
jury  will  t>e  final,  as  respects  the  isanes  of 
fact  in  the  case,  if  there  is  sulficient  evidence 
to  sustain  It. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St  Loals  coun- 
ty; Searle,  Judge. 

Action  by  Marcus  W.  Bates  against  the  B. 
B.  lUchards  Lumber  Company.  Judgment 
having  been  ordered  on  a  verdict  for  plain- 
tiff, defendant  appeals.  Affirmed. 

TwMuey  &  Mwris,  tor  appellant  R.  R. 
Briggs,  for  reBp(Hidait 

VANDERBURGH,  J.  The  defendant,  in 
Decembtf,  1891,  entered  Into  an  agreement 
with  the  firm  of  Little,  Thompson  &  Le 
Page  to  cut  certain  pine  timber  owned  by 
the  defendant  into  logs,  and  deliver  the  same 
at  a  place  designated  In  the  contract,  at  the 
price  of  $4  per  1,000  feet.  Payments  were 
to  be  made  in  specified  Installments,  as  the 
work  progressed.  On  the  10th  day  of  March, 
1892,  Little.  Thompson  &  Le  Page  bad  cut 
and  delivered  In  the  boom  designated  In  the 
contract  1,237,540  feet  of  logs,  the  cratract 
price  of  which  amounted  to  tlie  sum  of  |4,- 
950.16.  The  plaintiff  in  this  case  furnlsli^d 
certain  supplies  to  Little,  Thompson  &  Le 
Page,  to  enable  them  to  carry  on  their  work, 
to  the  amount  and  ralue,  in  all,  of  91,957.83; 
and  as  security  for  the  plaintiff,  for  bis  ad- 
vances. Little,  Thompson  &  Le  Page  did  on 
the  ISth  day  of  January,  1892,  assif^n  to  him 
the  contract  above  mentioned,  and  in  and  by 
the  assignment  authorized  him  to  collect  and 
receipt  for  all  moneys  due,  or  to  grow  due, 
tn  the  Mmtract  and  retain  from  the  pro- 
ceeds all  sums  that  might  be  due  to  Iilm 
from  time  to  time.  It  was  stipulated  that 


the  effect  of  the  contract  was  not  to  sab- 
atltute  plaintiff  for  them  in  the  execution  of 
the  contract  Defendant  had  due  notice  of 
the  asBignmoit  on  the  22d  day  of  the  same 
month.  Such  a  beneficial  assignment  is 
operative  to  effect  the  purpose  manifestly 
intended,  and  the  assignee  is  entitled  to 
bring  an  action  in  hia  own  name  for  any 
moneys  which  may  be  due  on  the  contract 
As  he  was  obliged  to  account  tor  the  pro- 
ceeds,  he  may  be  treated  as  a  trustee  of  an 
express  trust  and  entitled  to  sue  on  It  It 
is  admitted  that  prior  to  the  assignment  the 
defendant  had  paid  npcm  the  wntract  the 
sum  of  $1,142.60,  which  the  court  directed 
the  jury  to  allow  to  defendant 

Certain  facts  drawn  from  the  evidence  by 
the  court  were  assumed  as  cmceded,  and  ex- 
pressly so  stated,  in  Its  charge  to  the  Jury. 
The  court  among  other  things,  stated  to  the 
Jury  that  it  was  conceded  that  there  was 
doe  from  Little.  Thompson  &  Le  Page  the 
sum  above  mentioned,  and  that  no  point  was 
made  In  the  case  that  they  had  not  fulfilled 
all  the  terms  of  the  contract  and  that  also, 
upon  the  thewy  upon  which  the  case  was 
finally  submitted  to  the  Jury,  and  upon  the 
facts  admitted,  there  was  but  one  question 
for  them  to  determine,  and  tliat  was  wheth- 
er certain  time  checks  Issued  by  Little, 
Thompson  &  Le  Page  to  their  employes  were 
paid  and  taken  up  by  defendant  with  the 
consent  and  approval  of  the  plaintiff,  so  as 
to  entitle  the  defendant  to  a  set-off  to  the 
amount  thereof,  and  that  ttils  was  the  only 
question  of  fact  for  the  Jury  to  ccmsider  in 
the  case.  These  instructions  passed  un- 
challenged, and  were  not  excepted  to  or  ques- 
tioned by  the  defendant  The  jury,  there- 
fore, had  the  right  to  accept  them,  and  pre- 
sumably acted  upon  the  case  as  thus  submit- 
ted to  them.  The  defendant  took  no  excep- 
tion to  the  withdrawal  by  the  court  from  the 
consideration  of  the  jury  of  other  questions, 
and  hence  the  orror,  if  any,  cannot  now  be 
considered.  And  a  general  verdict  was  ren- 
dered, and  the  question  whether  the  evi- 
dence is  sufficient  to  support  the  v^ict  Is 
not  reached  by  the  assignments  of  errtnr. 
The  only  assignment  that  could  have  any 
relation  to  the  matter  is  the  last  one  made 
by  appellant  viz.  that  the  court  erred  in  de- 
nying defendant's  motion  for  a  new  trial, 
which  is  too  general,  because  the  motion  was 
made  on  several  grounds.  The  flrgt  aasl^- 
ment  of  «Tor  is  not  mentioned  in  defend- 
ant's brief,  or  In  the  argument  and  must 
be  deemed  abandoned.  Romer  v.  Center* 
(Minn.)  54  N.  W.  1052. 

All  the  other  assignments  relate  to  the  re- 
ception of  evidence  over  defendant's  objec- 
tion on  the  trial,  and,  in  so  far  as  they 
have  not  been  referred  to,  are  necessarily 
eliminated  from  the  case  by  the  dlsposlUim 
made  of  the  questions  of  fact  In  the  chsr:ge 
of  the  court.  Order  affirmed. 
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In  n  BOI/FS  WILL^ 

NBBDHAM  «t  al.  t.  BOBDHN  et  al. 

iSnporftme  Court  of  Minnesota.  Dec.  29,  1898.) 

Wills — ^Validitt— Attestation  bt  Hosbahd  or 
Lboatbs. 

1.  Attoatlnff  witnesses  to  a  will  must  be 
such  as  are  competent  at  the  date  of  attestar 
tUm,  and,  if  then  competent,  their  snbBeqnent 
incompetency,  from  whatever  canse,  will  not 
prevent  the  probate  of  the  will. 

2.  The  rule  of  competency  In  such  caseh, 
in  this  stat&  la  that  defined  by  the  statute. 
Gen.  St  im  c.  7S.  H  6,  7. 

3.  A  married  p^son  Is  not  to  be  deemed 
an  incompetent  attesting  witness  at  the  time 
of  the  executioQ  of  a  will,  simply  because  the 
husband  or  wife  of  andi  person  li  a  benefi- 
daiy  under  the  will. 

4.  And  tlie  question  of  incompetency  in  such 
case  can  only  arise  sulMequentfy  on  the  pro- 
bate of  the  will,  upon  bis  or  her  examination 
ss  a  witness,  and  then  only  in  the  ringle  con- 
tiiu^CT  that  such  ben^dary  becomes  a  con- 
testant, and  does  not  tiien  consent  to  tlie  ex- 
amination of  the  witness. 

5.  The  statute  makes  void  a  legacy  to  an 
atteetinjc  witness.  But  this  proririon  does  not, 
under  the  laws  <rf  this  state,  apply  to  the  hus- 
band or  wife  of  such  witness.  Neither  has 
any  present  direct  or  certain  Intweat  In  a  leg- 
acy to  the  other. 

(Syllabus  by  the  Court.) 

Appeal  from  district  conr^  Dakota  oonn- 
ty;  Crosby,  Judge. 

To  the  petition  of  Georglana  Needham  for 
IHwbate  of  the  will  of  Julia  O.  Holt,  de- 
ceased, Llmie  Bordea  and  others  Instituted 
a  contest,  and  from  an  adverse  Judgment 
omtestants  appeal.  Affirmed. 

Jay  W.  Crane,  for  appdlanti.  Stringer 
&  Seymour,  for  respondents. 

VANDBRBtTBGH,  J.  The  will  In  Ques- 
tion here  contains  a  legacy  to  Georglana 
Needham,  esUmated  by  the  testator  at  about 
^400,  and  it  was  attested  by  two  witnesses, 
one  of  which  was  B.  Z.  Needham,  who  la 
and  was  at  the  time  of  such  attestation  the 
husband  of  Georgiana.  Mrs.  Needham  Is 
the  proponent  of  the  will,  and  in  the  pro- 
bate court  objection  was  made  by  the  con- 
testants, app^lants  here,  to  the  allowance 
and  probate  of  the  will  on  the  ground  that 
the  husband  of  the  proponent  E.  Z.  Need- 
ham was  not  a  competent  witness  to  the 
will.  The  action  of  the  probate  court,  al- 
lowing the  will,  having  been  affirmed  by 
the  district  court,  the  case  Is  brought  here 
-on  appeal  from  the  Judgment  of  the  last- 
named  court 

1.  The  first  question  presented  Involves 
the  competency  of  the  attesting  witness  E. 
Z.  Needham.  Undoubtedly  he  must  hare 
been  a  competent  witness  at  the  time  of  the 
execution  of  the  wilL  This  is  the  estab- 
lished doctrine  of  the  common-law  authori- 
ses, from  the  case  of  Holdfast  v.  Dowsing, 
2  Strange,  1253,  down  to  the  present  time, 
a  Redf.  Wills.  258;  2  OreenL  Ev.  par.  691; 
MorriU  T.  Morrill,  68  Vt  78;)  and  It  Is  dear- 
iy  recognized  In  oor  statute,  (Probate  Code, 


c.  2,  I  19,)  which  reqoires  that  a  will  shall 
be  attested  and  subscribed  In  the  testator's 
presence  by  two  or  more  competent  wl^ 
nesses.  But,  It  competent  at  the  time  of 
tbe  execution  <tf  the  win,  their  snbsequent 
incompetency,  from  whatever  cause  It  arises, 
shall  not  prevent  the  protmte  and  allowance 
of  the  wlU,  If  It  la  otherwiae  satbtfactorUy 
proven.  The  appellants,  however,  contend 
that  the  attesting  witnesses  must  be  such  as 
would  be  competent  under  the  common-law 
role,  and  that  they  are  Impliedly  not  In- 
cluded In  the  deflnlti<m  ot  '^witness,"  (Oen. 
St  c.  78,  I  6.)  because  their  competency  Is 
to  be  determined  as  of  the  time  of  the  at- 
testation, and  not  as  of  the  time  when  they 
may  be  called  to  testify  on  the  probate  of 
the  wllL  But  this  oonstmction  cannot  be 
upheld.  The  cases  from  Massachusetts  arc 
not  in  poln^  because  there  the  statutes  re- 
moving the  objection  to  the  competra<gr  of 
witnesses  <m  the  ground  of  Intereat  and  ot 
the  rdatltm  of  husband  and  wifb  are  ex- 
jffessly  declared  not  to  apply  to  attesting 
witnesses  to  a  wllL  Sullivan  v.  Sullivan, 
106  Mass.  47&  The  question  of  the  com- 
petency ot  such  witnesses  ia  this  state  Is 
determined  by  the  statute.  Gen.  St  e.  73, 
H  6,  7,  9,  10.  An  attesting  witness  Is  com- 
petent, if  be  be  one  who  would  at  the  same 
time  be  competent  to  testify  In  court  to  the 
facts  whlcdi  he  att»ts;  and  so  the  courts 
hold.  Thus  In  Jenkins  v.  Dawes,  115  Mass. 
601,  an  attesting  witness  Is  declared  to  be 
one  who  at  the  time  of  the  attestation  would 
be  competent  to  testify;  and  In  MorriU  v. 
Morrill,  53  Vt  78,  "competency  to  tesUfy" 
must  exist  at  the  time  of  the  attestation. 
The  attestation  contemplated  the  subsequent 
testimony  to  the  facts  attested  whea  the  will 
should  be  proved.  The  incompetency  of  the 
husband  or  wife  to  testify  where  either  was 
an  Int^ested  party  at  the  common  law 
arose  out  of  the  unity  of  Interest  and  of  per- 
sonal relations.  This  unity  of  interest  may 
be  removed,  and  yet,  owing  to  the  unity 
and  confidential  nature  of  their  personal  re- 
lations, the  common-law  rule  In  respect  to 
competency  remain,  on  grounds  of  public 
policy.  Lucas  v.  Brooks,  18  Wall.  453; 
Glddings  r.  Turgeon,  68  Vt  110,  4  Atl.  711. 
It  Is  conceded  that  the  unity  of  interest,  so 
far  as  relates  to  property,  has  been  done 
away  with  by  statute,  (Wilson  v.  Wilson, 
43  Minn.  400,  46  N.  W.  710.)  and  the  general 
disqualification  to  testify  on  the  ground  of 
Interest  Is  removed  by  Gen.  St.  c  73,  f  7; 
but  It  is  denied  that  the  statute  has  removed 
the  general  Incompetency  growing  out  of 
the  marriage  relation.  But  the  only  limita- 
tion upon  the  competency  of  either  Is  found 
in  section  10,  which  provides  that  nelthor 
party  shall  be  examined  without  the  consent 
of  the  other.  They  are  not  thereby  made 
Incompetent  witnesses,  nor  are  they  to  be 
classed  as  such,  tboxigb  their  right  to  be  ex- 
amined Is  contingent  upon  the  consent  ot 
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that  one  for  or  against  whom  die  witnesii 
may  be  offered.  It  does  not  follow  that  a 
married  person  U  Incompetent  to  attest  a 
will  because  the  husband  or  wife  of  such 
person  Is  a  benefldary  under  the  wUL  He 
can  only  become  Incompetmt  In  a  slngte 
C(*ntmfn>ucy,  and  that  la,  In  case  such  Inter- 
ested  par^  shall  become  a  contestant  on 
the  subsequent  probate  of  the  will.  If  the 
latter  be  not  a  contesttaigr  party,  he  Is  In  no 
position  to  raise  the  objection,  and  he  may 
not  choose  t»  do  it  If  be  Is;  and  tf  he  be 
one  of  the  proponents,  he  tinereby  coasentB 
to  the  testimony  of  the  attesting  witnesses. 
The  contingency  which  woald  make  him  In- 
competent may  never  arlse^  and  if  it  does,  It 
most  be  deemed*  to  arise  snbaeqneDt  to  Ute 
act  of  attestatl(Hi.  In  the  case  at  bar,  then, 
what  evidence  Is  there  that  the  witnew  Is 
IncompeteutT  The  wl£e  la  proponent,  and 
offers  to  examine  her  husband  as  a  witness. 
No  questiont  tliereftrey  tn  respect  to  Us  com- 
petency Is  raised.  Inoompeteney  In  a  wit- 
ness la  not  presnmed,  and  the  qaotlon  Is 
to  be  determined  when  the  otfer  to  examine 
the  witness  is  mad^  and  then  the  facts  are 
to  be  ascertained  by  the  court  The  witness 
Is  not  shown  to  be  Incompetoit  In  tUs  ouk, 
and  hia  «Tldence  on  the  pnibate  of  the  will 
was  T^mfioAj  rectiTed.  In  Tlllotson  t.  Prit^ 
ard,  60  Vt  107,  14  Atl  302,  It  la  h^  that 
the  wifa  of  the  grantor  In  a  Mlnuesota  ^teed 
was  a  competoit  attesting  witness  themo^ 
under  the  provisions  at  the  statute  w«  hare 
been  oonaldering,  and  the  oovrt  say  "that 
she  was  a  competent  witnen,  and  alight  be 
oamlned  with  the  consent  of  her  husband.** 
and  also  hdd,  as  we  do,,  that  the  sdalnttS, 
t>y  offering  fb.e  deed  In  vwUeasa,  csnsented 
te  her  being  a  wltneas. 

2.  The  appelant  also  contndi  that  If  the 
husband  be  a  competeDt  witness,  then  the 
legacy  to  Us  wife  should  be  held  roMt  un- 
der the  statute  which  annuls  beneficial  derts- 
ees,  etc.,  to  a  aobscclbittg  wltneas  on  «e- 
coont  ot  the  marital  relatlia.  But  there  la 
nothing  in  this  point  nw  husband  has  no 
direct  or  certain  Interest  In  the  legacy  to 
his  wtte.  It  la  absolutely  has  in  her  ewn 
light,  and  tree  trom  his  controL  Gen.  St. 
e.  88;  Wilson  t.  Wilson,  aqra.  The  only 
devises  or  legacies  which  the  statute  annuls 
are  those  made  to  •obacrlUng  -wltnessea, 
vrhldi  clearly  does  not  apply  to  the  hus- 
band or  wile  of  the  legatee.  In  England, 
where  husband  and  wife  are  competent  wit- 
nesses, (Tayl.  St.  pp.  U45,  U47.)  the  ata^ 
nte  has  gone  farther.  (X  Vict  o  2a.  |  Ifi.) 
and  also  avoids  gifts,  legacies,  and  devtoes 
to  Uie  fansbaad  or  wife  at  an  attestlBg  wlt- 
mm.  It  oonld  not  be  done  without  the  stnt- 
ote.  This  leglilathM  atanraeB  both  the  com- 
petency o(  the  wHuusaus  and  that  they  had 
DO  intweot  in  the  Iqgaciea  which  Tonkl*haTe 
made  the  same  virid  without  the  aid  of  heg- 
Matloa  to  ttat  effect  TbB  constructloa  we 
hav«  adotted  la  In  eonfscmUy  with  the  spirit 


of  modern  legislation  on  the  general  subject 
Of  the  rights  of  husband  and  wife,  and  the 
praotical  results  will  no  doubt  be  no  more 
serlcma  than  In  the  case  of  parents  or  chil- 
dren, who  may  unquestionably  attest  deeds 
and  wills  for  each  otlier.  1  Alb.  Law  J. 
246.  It  Is  a  matter  largely  for  the  Judgment 
of  the  legislature.   Judgment  affirmed. 


STAPLBB  V.  EDWARDS  &  McCTUXOCH 

LtJMBEU  CO. 
<8macme  Coort  of  Minnesota.    Dec.  28, 1883.) 
Pahol  Etidbiccb. 

The  plaintifE  ent^ed  Into  an  agreement 
with  defeaaants  to  saw  into  lumber,  mt  his 
mm,  logs  funuBhed  by  them.  The  lumber  was 
to  be  handled  and  disposed  of  on  joiat  account, 
chiefly  hy  the  defendants,  who  were  large  deal- 
era  in  lambs'.  Hie  contract  was  silent  aa 
to  the  prices  at  which  the  lumber  delivered  and 
disposed  of  at  several  different  lumber  rarda, 
owned  in  whole  or  in  port  by  them,  should  be 
accounted  for,— whether  at  whalesaie  or  retail. 
Hcid,  that  it  was  competent  to  prove  by  parol 
what  was  the  understanding  of  the  parties  aa 
to  the  bads  of  their  accounting,  as  adopted  by 
Oiem  in  the  course  of  the  budnesi,  and  aa 
shown  by  their  conduct  and  aoquiescence. 
(Syllabus  by  the  Court) 

Appeal  trom  district  courts  Rams^  county; 
Otis,  Judge. 

AcUon  by  K.  Q.  Staples  agidnst  the  Ed- 
wards ft  McGuIloch  Lumber  Company  for  an 
accdonting.  There  was  Judgment  for  defend- 
ant, and  plaintiff  appeala  Affirmed. 

a  D.  &  Thos.  D.  O'Brien,  for  appeUant 
A.  O.  Hickman,  for  respondent 

VANDERBURGH,  J.  The  parties  to  this 
actton  entered  Into  an  agreement  on  the  6tb 
day  of  December,  1887,  under  which  the  de- 
fendant was  to  purchase  and  famish  logs  to 
be  manufactured  Into  luml>er  by  plaintiff, 
at  his  sawmtll,  for  the  winter  of  1887  and 
of  1888.  The  lumber  was  to  be  mannfactnr- 
ed  ami  sold  on  Joint  account,  the  defendant 
to  advance  the  necessary  amount  of  money 
for  manufactming  the  same,  the  title  to  the 
lumber  and  sales  to  be  in  lis  name,  and  the 
proflto  to  be  divided  as  follows:  The  de- 
f^tdant  was,  tn  the  first  instance,  entitled 
to  25  cents  per  1,000,  the  balance  to  be 
equally  divided  between  the  plaintiff  and  de- 
fendant. Under  this  contract  the  plaintiff 
sawed,  and  delivered  to  the  defendant,  up- 
vrards  of  10,000,000  feet  of  lumbw,  which 
the  referee  who  tried  the  case  finds  was  dis- 
posed of  B8  follows:  A  small  qnantlty  was 
aold  at  plalntifTs  mill  by  plaintiff.  The 
remainder  was  turned  over  to  the  d^oidant, 
and  sent  to  the  yards  mentioned  below.  This 
is  an  action  for  an  aecounttng  of  the  pro- 
ceeds of  the  bustoeas,  of  which  plaintiff 
ctabna  there  Is  still  a  larve  anm  due  him. 
At  the  ttane  the  contract  was  made,  the  de- 
ilaidant  was  a  Isrge  dealer  In  lumber.  It 
owned  several  lumber  yards,  and  was  part 
owner  or  Intareafced  In  a  unndMr  of  other 
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ymrdfl,  altnated  at  Cerent  placM  lA  Wis- 
conain,  litimeBota,  Dakota^  and  Nebraska,  at 
which  lumber  was  pnrcftased  at  wholesale 
prices.  The  lumber  manufactured  under  the 
contract  was  in  part  sold  to  third  parties, 
but  the  greater  part  of  It  was  sent  to  the  lum- 
ber yanls  owned  by  the  defendant,  or  In 
which  It  was  Interested,  and  the  bulk  of  It 
baa  been  finally  disposed  of  at  those  yards, 
In  the  usual  course  of  business,  at  the  cur- 
rent retail  prices.  The  defendant  charged 
itself  In  account  with  the  market  price-  of 
the  lumber  so  appropriated,  at  wholesale, 
which  the  ref^ee  adopted  as  the  rule  by 
which  the  parties  are  to  be  governed  In  the 
final  accotmting.  The  written  contract  Is 
silent  In  respect  to  the  basis  of  the  account- 
ing between  the  parties,  that  Is  to  say,  wheth- 
er It  should  be  at  the  wholesale  or  retail 
prices  of  the  Itunber.  But  the  referee  finds 
that  there  was  a  parol  agreement  oc  nnd^ 
standing  between  the  parties  to  this  effect: 
that  the  lumber  so  turned  OY&e  to  defendant, 
and  disposed  of  at  its  yards,  should  be  taken 
and  accounted  for  defendant  at  the  same 
price  for  which  lumbar  of  the  some  charac- 
ter could  be  purchased  in  the  maricet  of  other 
persona.  The  referee  also  finds  that  the 
defendant  accordingly  charged  Itself  with 
the  wholesale  market  price  and  value  of  the 
lumber  sent  by  either  party  to  the  contract 
to  the  several  yards  above  referred  to.  It 
was  competent  to  prove  such  agreement  by 
par(d,  because  It  related  to  a  matter  not 
covered  by  tbe  written  agreement,  which 
does  not,  on  Its  face,  appear  to  Include  tbe 
whole  agreement  between  the  parties;  and  if 
tbe  agreement  was  In  fact  so  understood, 
construed,  acted  on,  and  carried  out  by  the 
parties,  it  must  be  taken  as  the  rule  ingrafted 
on  the  contract  by  the  parties  in  respect  to 
the  basis  of  the  accounting.  Such  agree- 
ment may  be  established  by  the  conduct  and 
acquiescence  of  the  parties,  as  shown  by 
their  dealings  and  course  of  bustness.  The 
district  court  found  it  to  be  supported  by  the 
evidence,  on  the  motion  for  a  new  trial,  and 
that  fact  cannot  be  questioned  upon  tbe  rec- 
OTd  before  us.  When  It  Is  conceded  that 
the  evidence  sustains  the  findings  of  the  ref- 
eree it  ^ves  but  little  for  the  appellate 
eoort  to  omalder.  Judgment  affirmed. 


ALDRICH  V.  CTIT  OF  MINNTJAPOLIS  et  al. 
(Sapreme  Court  of  Mlonesota.    Dec.  28,  18QS.) 
Aonoa  >oa  nnisAacs— Joispia  aw  Causu— 

PLBAniNOB. 

1.  A.  cause  of  action  for  Injuries  resulting 
from  nozioiis  vapors  from  a  cesspod  or  stag^ 
nant  water  siiffacd  to  remain  <hi  his  premises 
Ij  the  owner,  In  an  acavatloa  thereon  made 

him,  may  be  nnited  with  one  for  damages 
from  depositing  dirt  or  rubbish  removed  from 
•ach  excavation,  and  deposited  In  the  street 
In  front  of  the  adjoining  premises. 

2.  Tbe  allegatimis  in  the  comidaint  Md 
SDffldent  to  adndt  evidence  of  the  effect  «f 
the  nnlsanoe  In  question,  as  respects  the  In- 
toferenca  with  the  comfortable  enjorment  and 


use  <rf  tile  adj<rining  prmtlaeB  by  the  owner  as 

a  place  of  sbode,  and  with  tbe  business  car- 
ried on  by  him  there. 

3.  Other  sBsignmente  of  error  conddered, 
and  hdd  to  be  without  merit. 
(Srllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Smith,  Judge. 

Action  by  Alfred  D.  Aldrich  against  th» 
city  of  Minneapolis  and  Theodore  Wetmore 
to  recover  damages  to  [daintlff'B  property 
and  business  by  vtrongful  obstmctJon  of  a 
pnMfo  street,  and  tbe  maintenance  on  an 
adjoining  lot  of  a  ranlt  w  cesspool  which 
emits  aozlons  and  (HBTensive  odors.  Judg- 
ment was  ndered  on  the  vordict  for  plaln- 
tMP,  and  defendant  Wetmwa  appeals.  Af- 
firmed. 

Cobb  &  Wheelwright,  for  appellant  O.  U 
Smith,  far  respondent 

VANDERBUBOH,  J.  The  grotrnds  upon 
which  actions  of  this  character  may  be  sus- 
tained were  considered  In  our  former  de- 
cision, reported  in  S3  N.  W.  1072. 

The  plalDtiff  was  not  obliged  to  elect  to 
confine  himself  to  the  prosecution  of  one 
of  the  causes  of  action  alleged,  which  are 
(1)  the  Injury  resulting  from  the  foul  exliala- 
I  tlons  from  an  old  privy  vault  left  In  tbe 
excavation  made  by  defendant  next  to  plain- 
tiff's premises,  and  from  the  stagnant  water 
therein;  and  also  02)  the  alleged  obstruc- 
tion caused  by  defendant's  depositing  earth 
and  debris  from  the  excavation  in  the  street 
and  on  the  sidewalk  In  front  of  plaintiff's 
premises,  whereby  tbe  access  to  the  same 
was  obstructed  and  rendered  inconvenient 
The  elements  of  damage  submitted  by  the 
court  to  the  Jury,  upon  tbe  evidence,  were 
tbe  Interference  with  the  comfortable  enjoy- 
ment of  his  property  by  the  plaintiff,  and 
tbe  extent  his  business  was  Interfered  with 
through  the  loss  of  custom.  Tbe  court  with- 
drew from  the  Jury  the  consideration  of  any 
damages  suffered  by  plaintiff's  wife,  or  other 
members  of  Us  famUy.  We  tblnk  tbe 
charge  snffldenfly  fttTwabla  to  tbe  defend- 
ant 

The  defendant  dalms  that  under  the  plead- 
ings no  evidence  of  pa«onal  discomfort 
or  suffering  on  account  of  tbe  noxious  odors 
should  have  been  received  or  considered. 
Tbe  complaint  might  be  improved  in  form, 
but  it  is  snfflctent  It  staows  the  situation 
of  bis  premises  in  proximity  to  the  excara- 
:  tlon  complained  of,  the  noxious  and  sickea- 
:  lav  nature  of  tbe  exhalation,  and  Its  con- 
tinual diffusion  In  and  through  plaintiff's 
bouse  and  place  of  business;  and  tbe  same 
is  alleged  to  be  a  **nuiBance  seriously  Inter- 
fering with  the  comfortable  use  and  enjoy- 
ment of  said  building  by  plaintiff  as  a  place 
of  abode,  and  with  the  proper  use  thereof  by 
him  in  the  conduct  of  his  business,"  to  his 
damage  In  the  sum  named.  Evidence  of 
tbe  nature  and  extent  of  tbe  discomfort  and 
Inconvenience  mllereA  by  him,  and  Urn  effect 
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npim  Mm,  was  proper.  TbB  testimony  of 
the  plaintiff's  wife,  to  the  same  effect,  was 
also  objected  to.  It  was  competent  tas  the 
purpose  of  Bhowing  the  nature  ot  the  nui- 
sance, and  its  effect  upon  the  occupants  of 
the  house;  and  the  court  so  limited  It,  and 
under  the  charge  of  the  court  her  peareonal 
damages  were  eliminated  from  the  case. 

Upon  the  question  of  the  loss  of  cuatom 
and  the  Injury  to  the  business  of  the  plain- 
tiff, who  was  a  barber,  a  witness  was  per- 
mitted to  state,  over  defendant's  objection, 
that  about  one-half  of  the  customers  left 
He  testified  to  the  bare  fact  that  plaintiff's 
business  fell  off,  and  that  the  customers 
left,  without  stating  the  cause.  We  think 
It  was  a  fact  for  the  jury  to  consider  In  con- 
nection with  the  eridence  of  the  nature  of 
the  nuisance.  But  whether  objectionable  as 
Incompetent,  being  the  principal  ground 
stated,  or  not,  its  reception  was  without 
prejudice,  because  the  plaintiff  was  there- 
after allowed  to  show  from  bis  books,  with- 
out exception.  Just  what  the  loss  from  this 
decrease  In  business  was.  It  was  certainly 
a  natural  result  from  the  cause  stated,  and 
It  was  for  the  Jury  to  say  whether,  and  to 
what  extent,  the  loss  of  business  was  at- 
tributable to  such  cause.  See  Goebel  t. 
Hough,  26  Minn.  256,  2  N.  W.  847. 

As  the  action  proceeds  upon  the  ground 
that  the  defendant  caused  and  continued  the 
nuisance,  it  is  no  bar  to  the  recorery  of  dam- 
ages that  the  plaintiff  did  not  make  com- 
plaint to  the  defendant  of  or  concerning  the 
nuisance.  Nor  was  it  proper  evidence  In 
chief,  on  the  part  of  the  defendant,  that  the 
plaintiff  had  brought  a  former  actlou,  in 
which  only  one  of  the  causes  of  action  em- 
braced In  this  complaint  was  included, 
though  Inquiry  touching  both  these  matters 
might  hare  been  proper  upon  the  cross-ex- 
amination of  the  i^aintlff.   Order  affirmed. 


WB8TAWAT  at  at  T.  OHIOAGO,  BT.  P.. 

M.  ftO.  RT.  CO. 
(Supreme  Court  of  Minnesota.  Dee:  28,  188a) 
RiiutOAD  CmpAmBS  —  Aooidbht  at  Fbitatb 

ChOBSIRO— GORmiBDTOBT  NSOUSBKCB. 

1.  Where  a  railway  company  has  reco^- 
nlzed  and  acqalesced  In  the  use  of  a  private 
wflgon  crossing  over  its  tracks,  and  adopted  the 
asnal  slgnali  therefor  on  the  tm/nmcn  ot  Its 
trains,  it  cannot  lawfully  discontinue  the  same 
without  notice;  and  a  negligent  omisiItHi  to 
giv9  them,  resulting  In  an  accident^  wIU  sub- 
ject the  company  to  an  action. 

2.  Plainuff's  team  was  struck  and  injured 
on  such  a  crossing  by  one  of  defendant's 
eui^es,  and  the  question  of  the  n^ligence  of 
the  d^eiidant  and  that  of  the  aairant  of  plain- 
tiff tn  dttarge  of  plalntUTs  team  was  by  the 
ooort  submitted  to  the  Jury  for  Its  deto-mina- 
don;  but  for  errors  of  the  court,  particularly 
In  refusing  certain  Instmetiona  asiced  by  the 
defendant  upon  the  question  at  contributory 
ns^lvmos^  a  new  trial  is  granted. 

(Syllabus  by  the  Court) 

Appeal  from  municipal  court  of  Italnth; 
Wlnje,  Special  Judge: 


Action  by  Philip  Westaw^  and  othcnit 
partners  as  Porter  Bros,  ft  Oo.,  against  the 
Chicago,  St  Paul,  Mtnneapcdls  <fc  Omaha 
Railway  Company,  to  reoorer  tar  an  Injury 
to  plalnttffii*  horse.  Judgment  was  wdered 
on  a  Terdlct  tot  plalntllb,  and  defendant 
peals.  Rerersed. 

•  S.  li.  Perrln  and  J.  L.  Washburn,  for  ap- 
pellant Tear,  Davis  ft  Bureau,  for  re- 
spondents. 

VANDERBURGH,  J.  At  the  time  of  the 
accident  complained  of  there  was,  and  had 
been  for  several  years,  a  private  a*os8lng 
over  the  railway  tracks  of  the  defendant 
and  adjacent  tracks  of  other  companies  near 
a  public  street  crossing  at  the  place  desig- 
nated in  the  complaint  This  crossing  was 
continually  used  by  plaintiffs*  employes  and 
teams.  In  the  course  of  their  business,  with 
the  p«>mi8sion  of  the  defendant  On  the  par- 
ticular occasion  referred  to  In  the  pleadings, 
while  plaintiffs'  team,  in  charge  of  an  em- 
ploye, was  crossing  the  tracks,  one  of  de- 
fendant's ^glnes  was,  as  it  ts  alleged,  negli- 
gently backed  down  upon  the  crossing,  with- 
out the  bell  being  rung,  and  there  struck  one 
of  the  horses,  and  caused  the  Injury  com- 
plained of.  The  crossing  was  evidently  a 
dangerous  one,  and  much  used.  It  Is  also 
dear  enough  from  the  evldrace  that  the 
defendant  had  previously  recognized  tltis 
crossing,  and  adopted  the  usual  signals  there- 
for; and  the  b^  was  nsnally  rung  on  the 
approach  of  engines,  as  at  regular  street 
crossings.  It  could  not,  therefore,  discon- 
tinue such  signals  without  notice,  and  a 
negligent  omission  to  give  tbem,  resulting  in 
an  accident,  would  subject  the  defendant 
to  the  same  liability  as  at  other  croBsinga. 
Othmrlse  parties  who  had  been  In  the  habit 
of  crossing  in  reliance  upon  such  signals 
would  be  exposed  to  danger  without  warning. 
Brickson  v.  Railroad  Co.,  41  Bfinn.  COO,  43 
N.  W.  332.  The  defendant's  recognition  of 
the  crossing  and  acquiescence  in  Its  use 
were  sufficient  warrant  and  license  for  Its 
continued  use  as  a  crossing  for  teams  nntll 
notice  of  a  revocation.  For  reasons  already 
apparent,  it  was  proper  to  ask  the  question 
whether  it  was  the  practice  of  the  comi>any 
to  ring  the  t>dl  for  this  crossing. 

As  respects  the  defendant's  alleged  negli- 
gence in  driving  the  engine  with  reckless 
speed  orer  the  a»>SBlng,  we  find  but  little 
foundation  for  tills  charge  in  the  evidence. 
While  one  of  the  witnesses,  who  saw  the  en- 
gine in  motion  from  his  office,  judged  that  it 
was  running  at  the  rate  of  six  miles  an  hour, 
all  the  other  witnesses  who  teetlfled  on  the 
subject  placed  its  speed  at  four  miles  ah 
hour  or  under,  and  the  uncontradicted  evi- 
dence Is  that  the  engineer  stopped  it  within 
the  distance  of  half  the  length  of  the  tendo-, 
or  six  or  ei^t  feet,  after  he  applied  the 
brakes  to  prevent  the  collision.  It  Is  very 
doubtful  If  that  issue  should  have  been  mb- 
mltted  to  the  Jury.  Bat  upw  the  qnestloa 
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whether  tbe  bdl  waa  nmg  at  tbla  crosatng, 
the  eTldence  waa  auch  aa  to  warrant  the  anb- 
miaaloa  of  the  caae  to  the  Jury.  And  upon 
the  qneation  of  tb.e  oontrlbntorr  negligence 
of  the  plalntlffa*  serrant  we  think  the 
court  enred  in  refndng  to  give  In  tta  charge 
to  the  Jmy  the  thirteenth  reqneat  of  the 
defendant,  which  waa  refused.  The  ertdrace 
In  defendant's  behalf  tended  to  prove  that 
plaintiffs*  aerrant  in  charge  of  the  team  on 
the  occaalon  referred  to  drore  on  tbe  North- 
ern Fadllc  Company's  tracks  jnst  ahead  of 
ui  approaching  train,  which  he  barely  es- 
caped, and  "hurried  np"  to  avoid  that  train, 
heedless  of  the  warning  given  him,  and  tm- 
medlately  passed  on  to  the  defendant's  track, 
where  be  was  upoeed  to  its  engine;  and  also 
that  his  attention  waa  so  engrossed  by  tbe 
situation  on  the  former  tra<^  that  he  did  not 
think  of  danger,  or  look  ont  for  the  engine 
OQ  tbe  Irack  of  defendonL  And  one  of  the 
witnesses  testifies  that  the  distance  was  so 
Bh<Mt  between  the  two  tracks  that  bef<»«  he 
could  stop  tbe  team  he  would  run  onto  tbe 
defendant's  track.  Upon  this  state  cf  the 
evidence  it  was  proper  to  submit  to  the  Jury 
this  special  request  upon  the  subject  of  the 
plaintiffs'  contributory  negligence  In  the 
Itemises,  and  the  court  erred  in  rejecting  it 
We  do  not  think  It  was  fairly  or  clearly 
covered  In  the  general  charge.  There  Is  one 
pwtion  of  the  charge  alao  so  clearly  er- 
roneous that  It  must  have  bem  an  oversight, 
but,  aa  the  mistake  will  not  be  likely  to  be 
repeated  at  anothv  trial,  it  Is  hardly  neces- 
•ary  to  refer  to  It  here:  Order  reversed. 


BBLL  V.  FOBRBSTAL  at  aL 

(Snprmne  Court  of  Hbmestfta.    Jan.  2,  1804.) 

On  rehearing.  Denied.  Vor  former  re> 
port,  see  97  N.  W.  00. 

PEB  OURIAM.  On  moti(m  for  reargQp 
ment,  our  attention  Is  called  to  the  tact  that 
plaintiff  famished  the  material  to  F<«reBtaI 
Bros.*  who  pertormed  Uie  work  nnda  James 
Forrestal's  omtract  with  the  city.  On  fur- 
ther examlnaUiHi  ot  the  record,  we  find  that 
this  Is  no,  and  that  we  were  misled  on  that 
point  by  the  briefs  of  oonnseL  But  this 
does  not  at  all  affect  the  dedslon  of  the 
qase.  We  did  not  decide,  as  counsel  seems 
to  suppose  that  tbe  sureties  were  released 
because  of  the  ^position  by  plaintiff  of 
ccdlateral  securities  to  which  they  would 
have  been  entitled  to  be  subrogated  on  pay- 
ni«it  of  the  debt  Netthu>  did  we  bold  that 
the  sureties  were  released  by  plaintiff's  ac- 
ceptance of  the  note,  especially  in  view  <tf 
the  fact  that  In  doing  so  he  reswved,  as  be 
claims,  his  right  to  proceed  against  tbe  sure- 
ties. But  what  we  did  hold  had  that  effect 
was  i^alntiff's  disposing  of  the  note,  there- 
kj  dlsabUng  himself,  at  leaat  for  the  tlnw 


being,  from  suing  tbe  Forrestals  <m  the  orlf- 
Inal  debt  The  application  fox  a  reargoment 
is  therefore  denied. 


THOlfFSON  V.  NOBTHWBSTBJBN  GUAR- 
ANTY LOAN  CO. 

(Sn^me  Gonrt  «t  Mhmesota.    Dec  SI,  1893.> 

New  Tauir- DisoEsnoir  aw  Cotntr. 

Where  the  order  of  the  conrt  below  In 
granting  a  new  trial  it  fairly  within  its  dls- 
creti(HiaTy  power.  It  will  be  sustained  l^  this 
conrt  Hicki  v.  Stone,  18  Minn.  434,  (GUL 
308.) 

(Syllabus  by  the  Gonrt) 

Appeal  from  dlstiict  court,  Hennepin  coun- 
ty; Hooker,  Judge. 

Action  by  Laura  E.  Thompson  against  the 
Nwthwestem  Guaranty  Loan  Company  to  re- 
cover for  personal  Injuries  alleged  to  bave 
been  sustained  at  defendant's  building  In 
Minneapolis  on  March  16, 1892.  On  that  day, 
plaintiff  entered  the  building,  and,  afto-  pass- 
ing to  the  second  floor  leading  to  the  lobby, 
one  of  the  glass  plates  of  which  the  floor  la 
composed  dipped  from  Ite  place,  and  her 
foot  was  precipitated  through  the  opening, 
th«*eby  causing  the  injury  complained  of. 
The  Jury  found  a  verdict  tor  plaintiff  for  $10;- 
380.  A  new  trial  was  granted  on  the  gnmnd 
that  the  verdict  was  not  sustained  by  the  evi- 
dence. Plaintiff  appeals.  Affirmed. 

F.  F.  Davis,  tor  appellant  Keith,  Bvans* 
Thompson  &  FalrchBd  and  Cbaries  J.  Bartla- 
son,  for  respraident 

BUCK,  J.  The  action  of  tho  court  below 
in  granting  a  new  trial  waa  fairly  withhi  Ite 
discretion,  and,  following  tbe  rule  laid  down 
In  Hicks  V.  Stone,  18  Minn.  434,  (Oil.  398,) 
the  wder  granting  a  new  trial  Is  affirmed. 


THOMPSON  V.  JOHNSON  at  sL 
(Supreme  Court  of  Minnesota.    Dec  18, 1808.) 
FuvouLnre  OoiivnAiraas~FKBnBBi]Te  Crsdit^ 

OBS— DiJUOSi. 

1.  Findings  of  fact  Md  snstalned  by  tbe 

evidence. 

2.  When  a  creditor  nf  an  insolvent  debtor 
secures  an  unlawful  preference  by  the  ttansf^ 
of  property,  the  transfer  will,  at  tbe  snit  of  the 
asslKnee  In  Insolvency,  be  wholly  void.  It  will 
□ot  DO  partly  valid  becanse  the  creditor,  to  se- 
cure the  preference,  paid  In  money  part  of  the 
agreed  price  of  the  property. 

8.  And  where  the  preference  is  given  by 
transferring  property  to  the  creditor  and  others, 
who  pay  part  of  the  agreed  price  in  mon^,  the 
transfer  will  not  be  valid  as  to  them,  if  they 
knew  the  purpose  was  to  give  a  preference  to 
the  creditor. 

4.  A  Judgment  declaring  snch  a  transfer 
void  relates  back  to  its  date,  so  that  the  traoe> 
feree  may  be  charged  with  the  value  of  the  use 
of  the  property,  and  for  the  damages  to  it  while 
In  his  possession;  and  if,  when,  pursuant  to 
the  Judgment,  the  proiterty  is  delivered  to  the 
asdgnee,  it  appeara  to  have  been  damaged,  the 
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•OTsrt  mar  then  Mcertain  the  amoant  thereof; 
«nd  modify  the  Jadgmoit  accordiiigly. 
(Syllftbns  by  the  Oonrt) 

Appeal  from  district  court,  Fillmore  comi- 
ty; Whytock,  Judge. 

Action  by  Swen  U  Thompson,  assignee  of 
<!arl  a  Eourn,  indlvldnally  and  as  sole  ■ur- 
TlTlng  partner  of  Hostret  Sc  Honm,  Insol- 
^eat,  agaUut  Andrew  P.  Johnson*  Aaron 
Abrataamson,  James  P.  Onstad,  Andrew 
Nash,  Jonas  Olander,  Lewis  Lilly,  and  Carl 
•C.  Houm,  IndivlduaUy  and  as  sole  aurriv- 
Ing  partner  of  Hostret  A  Honm,  to  cancel 
«  deed  as  In  fraud  of  creditOTs,  and  for  otb- 
-er  relief.  There  was  a  verdict  toe  plain- 
tiff, and  a  new  trial  denied.  Defendants 
^peaL  Affirmed. 

Wells  &  Hopp,  S.  B.  Mclntyre,  G.  W.  Bode- 
well,  and  W.  H.  Harries,  fax  appellantB.  C 
49.  Bassett,  for  respondent. 

GILFILLAN,  O.  J.  There  can  be  Uttle 
-doubt  that  at  the  time  of  the  alleged  pret- 
•erence  the  concmi  <tf  Hoatret  &  Houm,  con- 
ducted by  Houm  as  snrriyinK  partner,  was, 
and  for  some  time  bad  been,  a  losing  and 
failing  concern,  and  had  reached  that  stage 
when  it  did  not  and  could  not  pay  Its  debts 
as  they  matured  in  the  usual  course  of 
iMislness.  Where  such  is  the  case,  It  is  a 
matter  of  no  consequence  that  In  the  opin- 
ion of  the  debtor  or  of  any  one  else  he  is 
not  Insolvent  A  witness'  testimony  that  a 
■debtor  Is  solvent  Is  of  vctj  little  weight 
without  knowing  what  be  regards  as  In- 
«olven(gr.  And  the  evidence  would  Justify 
a  finding  that  all  the  property  the  concern 
tad,  and  all  Houm  had,  taken  at  its  full 
Talne,  was  InsutBcient  to  pay  Iti  and  hfs 
debts.  The  finding  that  be  and  the  con- 
•cem  were  insolvent  was  tberefwe  jnstlfled 
t>y  the  evidence. 

The  finding  as  to  insolvency,  and  the  Judg- 
fnent  In  the  case  of  this  plaintiff  against 
PedersoQ.  were  not  only  not  res  adjudlcata, 
'but  they  w&K  not  even  evidence  on  the 
point,  not  being  between  the  same  parties. 

There  can  be  no  doubt  either  that  Houm 
Itnew  the  pecuniary  condition  of  himself  and 
the  concern,  so  that  when  he  paid  in  part, 
«t  any  rate,  one  creditor,  by  a  transfer  of 
property  of  the  concom,  knowing  lie  could 
not  pay  all  the  delrts  as  th^  matured,  he 
Imew  he  was  giving  a  preference  to  tiiat 
-creditor,  and  he  must  be  pr»umed  to  have 
Intended  It  Malting  Ga  r.  Heller,  47  Minn. 
71.  49  N.  W.  400. 

The  court  found  that  the  defendants  John- 
aon,  Abrahamson,  Onstad,  Nash,  Olander, 
and  Lilly,  to  whom  Houm  transferred  the 
property,  received  the  transfer  as  copartners, 
-and  have  evor  since  owned  and  held  It,  and 
now  hfdd  and  own  It,  as  snch;  and  that  Im 
the  negotiation  tor  tlie  pnrcbase  Johnson  was 
and  acted  as  the  agent  for  the  others.  On 
the  qoestlMi  wlietb«:  Johnson's  knowledge 
«(  tbm  tuts  WW  attribntaUa  to  the  otlien 


tt  li  Immaterial  whether,  In  negotlatlnK  fw 
tiie  transfer,  he  was  actboe  aa  a  partno-  or 
mm  only  agent  for  the  others,  there  being 
DO  portns^p.  Bnt  the  evidoioe  clearly 
shows  a  partnership.  The  six  agreed  that 
each  should  ctnitrlbnte  a  specified  siud,  and 
that  they  would  purchase  the  plant  and  buat- 
neas  and  carry  on  the  business.  The  pur- 
chase was  as  much  a  part  of  the  enterprise 
they  agreed  to  nndortake  as  the  canning 
on  the  business  Etter  tlw  purchase,  and  It 
was  c(»ise<|Mntly  a  partnership  transaction. 
And,  aiEride  from  that  mode  of  bringing  no- 
tice to  the  defendants,  the  evidence  Justified 
tite  farther  (twdfth)  finding  of  fact  that  at 
the  time  of  the  transfer  each  of  the  defend- 
ants had  reawmable  canse  to  believe  the 
debtor  to  be.  Individually  and  as  surviving 
partner,  Insolvent  The  evidence  In  that 
line  was  probably  as  scant  In  regard  to  Lil- 
ly aa  to  any  other  of  the  defendants.  It 
appears  that  a  few  days  before  the  trans- 
fer to  def^dants  an  effort  was  made  to 
form  an  association  of  farmers  to  purchase 
the  property  and  business,  and  that  two  or 
three  meetings  were  held  for  the  purpose, 
at  one  of  wMch.  at  any  rate,  Lilly  was  pres- 
ent, and  was  appointed  one  of  a  committee 
to  appraise  the  value  of  the  plant  and  busi- 
ness; and  at  that  meeting,  Anderson,  the 
administrator  of  Hostvet,  the  deceased  part- 
ner of  Houm,  made  a  statement  to  the  ef- 
fect that  the  concern  was  in  shape  ttiat  they 
wanted  to  sell,  and  to  have  formed  for  the 
purpose  a  stock  company  of  farmers  to  buy, 
and  by  doing  so  they  would  be  "straighten- 
ed up"  if  each  man  they  owed  took  shares 
to  the  amount  they  owed  him,  from  which 
the  natural  Inference  was  that  they  could 
settle  with  their  creditora  only  by  selling  to 
them  their  property  and  business  for  the 
amount  they  owed.  Such  a  proposition  Is 
BO  unusual,  so  out  of  the  ordinary  course  of 
business,  as  to  put  one  to  whom  It  Is  made 
on  inquiry  aa  to  the  financial  condition  of 
the  peraon  making  it.  And  what,  in  such 
case,  win  put  an  ordinarily  prudent  man  on 
tnqtilry  will,  unless  he  make  such  inquiry, 
charge  him  with  notice  of  the  facts  that 
propw  Inquiry  would  have  disclosed.  Dan- 
iels V.  Bank,  30  Minn.  851,  29  N.  W.  165; 
Holcombe  v.  Ehrmanntraut,  46  Minn.  807. 
49  N.  W.  191;  Dow  T.  Sntphln,'  47  Minn. 
479,  60  N.  W.  604. 

The  finding  of  tact  that  the  concern  owed 
Johnson  $2,100  Is  also  excepted  to  as  not 
sustained  by  the  evidence.  The  books  show- 
ed that  the  concern  owed  him  more  than 
that,  and  the  explanation  of  the  books  offer- 
ed by  defendant,  and  contradicted  by  plaln- 
tlflf,  that  some  credits  to  Johnson  represent- 
ed not  ndiat  was  owing  to  him,  but  what 
was  owing  to  somebody  else,  was  not  so 
satisfactory  that  the  court  was  bound  to  ac- 
cept tt  Stating  the  matter  moat  favorably 
for  defendants,  ttiere  was  a  conflict  In  tbM 
evidence,  and  the  decWoa  of  the  court  be- 
low iqKiD  It  Is  flaaL 
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on  motion  of  respondent  in  circuit  conrt,  ihoald 
be  dlHtaisBed. 

2.  The  affldavlts  of  the  sureties  as  to  their 
qualifications,   appended   to   the  undertaking 
when  executed,  do  not  constitute  suet)  jostifi- 
eation  as  is  contemplated  bj  said  section. 
(SjUabns  t7  the  Ooort.) 

Appeal  from  drcnlt  conrt.  Sully  county; 
H.  G.  Fuller,  Judge. 

Action  by  H.  R.  Barber  against  Charles  W. 
Johnson.  From  a  condltloDal  order  vacating 
an  order  dismissing  an  appeal  fromajusttce^s 
court,  plaintitr  appeals.  Reversed. 

W.  N.  Meloon  and  L.  B,  Gatfy,  for  appel- 
lant T.  M.  Simmons  and  Albert  Ounderson, 
for  reqwndent 


S.  D.)  BABBEB  «. 

The  court  found  as  a  fact  that  the  trana- 
fer  was  made  with  a  view  to  give  a  prefar- 
eoce  to  Johnaon.  Abrahamson,  and  Nash, 
each  of  whom  was  a  creditor  of  the  buol- 
vent  debtor;  and  also  that  It  was  made  and 
received  with  the  intent  on  the  part  of  the 
vendor  and  vendees,  respectlTely,  of  evadlnit 
Ute  provisions  of  the  insolvency  laws.  As 
to  the  three  defendants  above  named,  the 
transfer  waa,  of  coarse,  Told;  and  It  would 
not  have  aided  the  transfer  had  either  of 
them,  in  order  to  effect  the  preference,  paid 
in  money  any  part  of  the  price  ^reed  on 
for  the  transfn-.  It  could  not  be,  as  to  any- 
one of  them,  partly  void  and  partly  valid. 
It  may  be  that,  had  any  aae  of  the  defend- 
ants paid  to  the  debtor  money  for  his  part 
of  the  price,  without  knowing  that  a  pref- 
erence was  to  be  effected  by  the  transfer, 
his  interest  In  the  property  would  be  pro- 
tected; bnt  there  can  be  little  doubt  on  the 
evidence,  even  aside  from  the  relation  of 
portnera  between  the  tramferees,  that  each 
of  them  knew  one  purpose  of  the  transfer 
was  to  make  a  preference,  so  that  no  one 
of  them  could  claim  to  be  a  bona  fide  pur- 
chaser, and  to  be  protected.  No  one  of  them 
knowing  that  the  purpose  was  unlawful, 
and  paying  money  to  accomplish  it,  for  the 
benefit  of  those  preferred,  would  stand  in 
any  better  position  than  would  the  preferred 
creditor  who  paid  part  of  the  price  in  money 
in  order  to  gain  a  preference.  The  trans- 
fa  was  therefore  void  as  to  all  the  defend- 
ants to  whom  it  was  made.  When  ascer- 
tained and  adjudged  to  be  void.  It  was  void 
as  of  the  date  it  was  made;  and  the  de- 
fendants were,  therefOTe,  chargeable  with 
the  vmhie  of  the  use  of  the  property,  and 
slso  for  any  damage  or  waste  done  to  the 
property  while  in  their  possession.  The  di- 
rection t<x  Judgment  contemplates,  howev- 
er, the  allowance  of  such  value  of  the  use 
and  of  the  damages  or  waste  only  in  case 
the  property  is  restored  to  the  assignee.  If  It 
cannot  be,  then  the  value,  with  Interest  from 
tke  date  of  the  transfer.  Is  to  be  recovered. 
The  direction  Is  proper.  It  is  true  the 
amount  of  damages,  if  any,  Is  not  ascertain- 
ed so  that  it  can  be,  at  first,  inserted  in  the 
judgment.  But  If,  when  the  property  shall 
be  restored,  it  shall  appear  to  have  been 
damaged,  the  court  may  ascra-taln  the 
amount  thereof,  and  modify  the  Judgment 
sccordlngly.    Order  afllrmed. 


BARBBR  v.  JOHNSON. 

(Stqiirenie  Court  of  Sonth  Dakota.   Jan.  10, 
18M.) 

Amu.  PROM  JUBT1CV*8  COCRT- JosTtnOATIOIT  OT 

SOBFTIES. 

I.  If,  in  an  appeal  from  justice  court,  the 
•aficiency  of  the  sureties  in  the  undertakins 
is  excited  to  as  provided  ia  secUcm  0183, 
Csmp.  Laws,  and  they  or  other  suretiaB  do  not 
instifr  as  required  in  ssid  asotion,  the  ^pipsal, 
v.57H.w.na4— 15 


KBU4AH.  J.  The  facts  in  this  oue,  brief- 
ly stated,  are  these:  Plaintiff,  who  Is  ap- 
pellant, obtained  judgment  against  defendant 
and  respcndent  In  a  justice's  court.  Within 
the  statutory  time  the  defendant  gave  notice 
of  appeal,  and  filed  an  und^talEtng  witti  two 
sureties,  who  severally  made  and  attadied 
an  affidavit  as  to  their  personal  and  pecmu- 
ary  qnallflcatlons.  To  the  suffidency  of  the 
sureties  the  plaintiff  In  due  time  excited. 
The  Justice  set  a  time  fn  tiielF  justification 
befwe  him,  bnt  i^tbCT  at  that  nw  at  any 
other  time  subsequent  to  such  ezceptlou  did 
they  or  other  sureties  appear  and  Justify.  In 
the  drcnlt  court  the  respondent  moved  to  dis- 
miss the  appeal  on  these  facts.  Ttko  court 
first  granted  the  motion,  and  made  an  order 
so  dlsmlsdng,  but  Bubsequantly  vacated  )t, 
and  denied  the  motion  to  dismiss,  upon  con- 
dition that  iqipeUant  file  a  new  bond.  From 
that  order  appellant,  who  was  respondent  In 
that  court,  amraals. 

The  trauflcript  of  the  Jortlee's  doc^t  Is  aa 
follows:   "Uarch  14,  1S92,  notice  of  appeal 
and  bond,  with  Maria  T.  Johnson  and  D.  Q. 
Jwdan  as  snrettas.   March  1%  1S02,  excep- 
tion to  bond  filed  by  W.  N.  Meloon,  plaintiff's 
attorney,  and  time  for  bearing  aet  for  March 
21, 1882,  at  10  o'docfc  A.  M.    March  21, 1892, 
10  o'elodc  A.  M.,  pursuant  to  notice,  plalntift 
appeared  by  W.  N.Meloon,  and  defendant  by 
Attorney  T.  M.  Simmons.    No  parties  as 
sureties  appearing  In  person,  motion  of  plain- 
tiff to  refuse  the  appeal  on  the  ground  that 
sureties  did  not  appear  to  jtwtlfy  In  person 
overruled  on  the  ground  that  sureties  had 
already  Justified,  to  which  ruling  plalntlfTs 
attorn^  exeats.  The  bond  as  filed  was  con- 
sidered as  sufficient,  and  approved."  Section 
8188,  Oomp.  lAwa.  provides  that  "the  ad- 
Terse  party  may  except  to  the  sufficiency  of 
the  sureties  vrtthin  five  days  ^ter  the  filing 
of  the  undertaking,  and  unless  they  or  otb^ 
sureties  justify  before  the  justice  before  whom 
the  appeal  is  takai  within  five  daya  thereafter, 
upon  notice  to  the  adverse  party,  to  the 
amount  stated  in  their  affidavits,  tbe  appeal 
must  be  regarded  as  if  no  such  undertaUng 
had  been  given."    Here  exception  waa  pro^ 
erly  taken  to  the  aufflclency  o£  the  mretU^ 
N^tber  their  nor  othan  JnstUea  bttea  the 
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Justice  within  fire  dBjn,  or  at  any  subsequoit 
time.  These  conditions  appearing,  the  atatp 
ute  declares  that  "the  appeal  mnst  be  re- 
garded as  If  no  such  undertaking  bad  been 
given. '*'  If  tb»e  were  no  undertaking,  the 
dismissal  of  tlie  appeal  was  inevitable,  for 
It  would  hare  been  in^ectnal  for  any  pur- 
pose. SectI(Hi  6133.  The  failure  to  give  any 
undertaking  at  all  is  not  lUte  giving  a  de- 
fective one  that  may  be  amended.  Shaw  r. 
BandaU,  15  Oal  385.  The  Justice  evidently 
regarded  the  affidavits  of  the  sureties.  whlcOi 
wwe  appraided  to  the  undertaking  when  It 
was  given,  and  which  were  still  before  him, 
aa  a  sufficient  justlflcation  to  satisfy  said  sec* 
tion  6133.  In  this,  we  think,  he  was  in  exroe. 
The  sureties  were  only  required  to  Justify  if. 
and  after,  their  sufficiency  was  excepted  to. 
The  respondent,  heAng  the  party  interested 
in  the  sufficiency  of  the  undertaking,  was  en- 
titled to  notice  of  the  Ume  and  place  when 
and  where  they  would  so  Justify.  Tliat  the 
affidavits  appended  to  the  undniaklng  can- 
not take  the  place  of  the  Juatiflcatlcm  re- 
quired la  evident.  By  the  same  section  it  to 
provided  that  they  must  Justify  "to  the 
amounts  stated  in  thdr  affidavits,"  thus  mak- 
ing the  Justfficatlon  snbsequent,  and  in  ad- 
dition, to  the  affidavits.  The  manner  of  thdr 
Justification  upon  notice  ought  probably  to 
f<dlow  substantially  the  method  presalbed 
by  sectiw  MCL  The  statute  nowhere  pro- 
vides any  othor  method,  and.  In  appeals  to 
the  supreme  court,  sureties  whose  sufficiency 
Is  excepted  to  are  reqnbred  to  Justify  In  that 
manner.  Section  B232.  We  are  satisfied  there 
was  no  such  Justifflcati<m  by  the  sureties  in 
this  case  AS  the  statute  contemplates,  and 
that,  therefore,  "the  mpeftl  must  be  legaxCed 
aa  If  no  such  undertaking  had  been  given;" 
the  ^ect  of  which  was  to  make  the  appeal  in- 
effectual for  any  purpose.  Section  6138.  In 
Bud(rfph  V.  Herman.  (S.  D.)  00  M.  W.  883, 
this  oonrt  held  that,  while  the  time  within 
whldi  appellant  may  file  an  undertaking  on 
ai^>eal  from  Justice  court  to  make  Us  appeal 
effectual  is  not  eiqiressly  prescribed  in  the 
statute,  it  must  be  done  within  the  time  al- 
lowed for  taking  an  anieal;  and,  conaeqnait- 
ly,  Jurlsdlctl<m  by  the  appelate  oonrt  could 
not  be  acquired  by  the  filing  of  a  first  under- 
taking aftra-  the  eqtlratlon  of  Budi  time. 
See  Coker  v.  Superior  Court.  68  CaL  177. 
This  appeal  was  takra  In  March.  The  mo- 
tion to  dismiss  waa  made  In  September.  Dp 
to  that  time,  In  o(mtemplatl<m  of  law,  no 
undCTtaUng  had  bem  filed,  and  It  waa  Uien 
too  late.  McCracken  v.  Superlw  Court,  86 
CaL  74.  24  846,  fully  sustains  the  con- 
clusion that  thia  appeiU  slu>uld  have  been 
dismissed. 

Whether,  in  an  appeal  from  Justice  to  cbv 
cult  conr^  an  appeUant  In  defiiult  can  be 
rdleved  under  aectlMi  6235,  Oomp.  Laws,  it 
is  not  necessary  now  to  consider.  No  retitf 
was  asked  for  on  the  ground  of  mistake  or 
accident,  and  no  facts  shown  to  bring  the 
case  within  the  purview  of  that  sectlcm. 


[  We  have  herftated  a  lltde  m  account  of 
Judwm  v.  Bnlen,  aa  r^orted  In  50  N.  W. 
484.  The  facts  are  a  Uttle  more  fully  stated 
I  in  6  Dak.  70^  We  have  takoa  pains,  how- 
[  ever,  to  omsult  the  oirii^&al  record  presented 
I  to  the  territorial  nq^me  court,  upon  which 
j  the  dedsltm  waa  made,  and  find  that,  after 
I  reception  to  th^  sufficiency,  and  within  tlie 
statutory  time,  the  suretleB  did  appear  be- 
fore  the  Justice,  and  Justified*  and  upon  such 
Justification  the  undertaking  was  approved. 
The  motion  to  dismiss  was  granted,  not  iqHni 
failure  of  the  sureties  to  Justly,  but  upon 
the  insufficiency  of  the  notice  to  the  adverse 
party  of  the  time  and  place  of  swdi  Juatiflcar 
tim.  The  trial  court  evident^  regarded  the 
notice  so  defective  aa  to  invalidate  the  snb- 
sequrait  Justification,  and  dIsnUssed  the  ap- 
peal. The  appellate  court  held  tiie  notice 
sufficient,  and  reversed  the  ord«  of  dlBmls- 
sal.  With  ttds  nnderstsndlng  of  the  facts 
there  is  nothing  In  that  case  out  of  harmcmy 
with  our  conclusion  that,  upon  the  facta  In 
this  case,  tiie  appeal  should  have  been  dis- 
missed. The  OTdor  oC  the  drcnit  eowt  is  re> 
versed,  and  the  cause  remanded,  with  in- 
structions to  dismiss  the  appeal. 


WBNDT  V.  OmCAOO,  ST.  P.,  M.  ft  O. 
BT.  CO. 

(Supreme  Oonrt  of  South  Dakota.    Dee.  SO, 

isaaj 

Bailsoad  CoMFA.inB8  —  Fmn  —  Ceobb-BxamixA' 

TiOK  OP  WITFE88  —  Evinsscs  —  Statbmbijt  ow 
AOEUT— Sthikikq  Oct  Evidbsce. 

1.  A  party,  in  croas-examinlng  a  witness, 
cannot  go  b^rond  the  snbject-mattw  of  his 
examination  in  chief,  except  to  show  his  Uai 
or  prejudice,  or  to  lay  the  foundation  for  dim- 
creaitins  his  evidence,  by  showing  that  he  had 
made  prior  contradictory  statements.  Within 
these  limito.  the  law  permits  the  eimmfnation 
of  the  witness  as  to  ev^  fact  toudiing  the 

,  matter  to  which  he  testified  on  his  ezamina- 
'  tion  in  chief,  so  that  his  temper,  leanings,  rc- 
'  iation  to  the  parties  and  the  cause,  his  Tntelli- 
'  gence,  accniacy  of  his  memory,  his  disposition  te 
teU  the  truth,  his  means  of  knoTled^,  hi* 
general  and  particular  acquaintance  with  the 
subject-matter,  may  he  fully  interrogated. 

2.  The  rule  that  a  party  who  has  not 
Ofmed  hit  own  case  will  not  be  permitted  to 
Introduce  it  to  the  juiy  hy  a  cross-exauoina- 
tion  of  the  witnesses  of  the  adverse  party,  ap- 
plies only  to  such  matters  as  the  examining 
party  lias  pleaded  affirmatively  as  a  defense, 
connterciaim,  or  reply,  and  does  not  appiy 
when  a  defendant,  on  cross-examination  of  the 

Klaintiff's  witness,  simply  aims  to  disprove 
y  the  witness  the  case  wUeh  the  witnsss  hiuH 
self  has  made. 

3.  A  party,  on  the  eroas  or  re-examination 
of  a  witness,  Is  only  entltied  to  call  out  the  en- 
tire conversation,  a  part  of  which  has  been 

gven  by  the  witness,  so  far  as  it  relates  to 
A  same  subject-matter. 

4.  A  par^  is  not  entitled,  under  the  rule 
that  he  has  a  right  to  the  whole  conversatioo. 
of  which  a  part  has  l>een  given,  to  a  converaa- 
tion  rdatiog  to  some  other  subject,  or  wliich 
occurred  at  another  time  or  place. 

5.  When  a  question  asked  a  witness  is  not 
objectionable  of  itself,  but  the  answer  Im  not 
responsivft  thereto,  and  goes  borond  the  que» 
tion,  and  the  answer  contains  improper  or  la- 
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competent  crldoic*,  a  motion  to  strike  out  the 
MOMwer,  or  so  mneb  a*  may  not  be  reapoiuiTe 
to  the  qneatlMit  or  as  may  be  improper  or  in- 
competent, may  be  made;  and  the  fact  that 
the  party  did  sot  object  to  the  gaestion  does 
not  preelnde  him  from  '"f'iT'g  the  motion  to 
strike  oot  soch  answer. 

8.  It  is  only  when  the  qaestlon  itself  is 
sDbJect  to  objection,  and  no  ODjectlon  is  made 
thereto,  and  the  answer  is  responsiTa  to  the 
i^aeetkm,  that  the  rnle  applies  that  one  who 
sits  by  during  the  rec^tion  of  incompetent  or 
improper  eviuence  withoat  objecting  thereto, 
and  thus  takes  his  chance  of  adrantage  to 
be  doived  by  him  therefrom,  has  not,  when 
he  finds  such  evidence  prejudicial  to  his  case, 
a  legal  right  to  require  the  same  to  be  stricken 
out. 

7.  A  Btatemoit  mad«  \ij  a  section  fbceman 
of  a  railroad  tlie  day  after  a  fire  oeeiirred 
whidb  to  claimed  to  hare  destroyed  plaintiff's 

pro[>erty,  and  while  such  section  foreman  is 
on  or  at  the  railroad  ttsck,  at  or  near  whidb 
the  fire  is  claimed  to  have  started,  that:  "Cer- 
tain It  wa«  started  right  here.  Now  I  shall 
catch  hell,  because  of  the  fire  getting  away,"— 
is  incompetent  evidence,  and  snoaid,  ander  the 
facta  in  this  case,  have  been  stricken  oat  on 
motion  made  by  defendant's  counsel. 

8.  The  Btatementa,  representations,  or  ad- 
missions of  an  a^ent,  to  be  admissible  in  evi- 
dence to  bind  hiB  principal,  must  have  been 
made  at  the  time  of  doing  the  act  he  is  an- 
ihortzed  to  do,  and  mast  have  been  concerning 
the  act  he  was  doing,  either  while  actually  en- 
gaged in  the  transaction  or  so  soon  thereafter 
as  to  be  In  reality  a  part  of  the  transaction, 
and  coistitate  a  part  of  the  res  gestae. 

9.  When  error  is  shown  in  the  refusal  of 
the  court  to  strike  out  material  Incompetent 
evidence,  the  presumption  is  that  prejudice  re- 
salted  to  the  party;  and,  nnless  this  court  can 
•ee  that  no  soch  result  ensaed.  the  ease  mast 
be  reversed*  and  a  new  trial  granted. 

(Syllabus  by  the  Conrt.) 

Appeal  from  Minnehaha  county  court;  D. 
Parliman.  Jndgei 

Action  by  WUUam  Wendt  against  the  Chi- 
cago, St  Paul,  Minneapolis  &  Omaha  Rail- 
way Company.  There  was  judgment  for 
plaintlfC,  from  which,  and  an  order  denying 
a  new  ttial,  detaidant  appeals.  ReTersed. 

KelUi  A  Bates,  toe  appellant  Cbary  A 
Powers,  for  respondent 

CORSON,  X  mils  was  an  actios  to  re- 
corer  damages  sostained  by  plalnttCT  for  the 
loss  of  bay  and  grass  destroyed  and  ma< 
chinery  damaged  by  a  fire  alleged  to  have  bem 
caused  the  ne^g^ice  of  the  defendant 
Tbe  case  was  tried  by  a  Jury,  and  rwdlct 
and  Judgment  rendered  in  fayor  of  the  plain- 
tiff, from  which  Judgment  nud  order  deny- 
ing a  motion  for  a  new  ti-htl,  the  defendant 
appeals. 

It  was  allied  In  tbe  complaint  that  the 
defendant  n^lgently  permitted  dry  grass 
and  other  combustible  material  to  accumu- 
late uixm  Ita  xU^t  of  way;  that  the  defend- 
ant negligently  caused  the  same  to  be  set  on 
fire  by  a  paralng  otgSne;  and  that  tbe  said 
fire  was  pennltted  by  the  ne^Ugence  of  the 
defendant  to  extend  to  the  premises  of  the 
plaintiff,  causing  the  damage  complained  of. 
Tbe  answer  was  a  general  denial,  neept  as 
to  certain  facta  admitted,  not  necessary  to 
be  noticed.     One  of  the  Impwtant  facts. 


therefore,  to  be  established  by  the  plaintiff 
on  the  trial  was  the  starting  of  the  fire  on 
the  defendant's  right  of  way.  This  fact 
and  the  ralue  of  the  property  destroyed,  con- 
stituted the  principal  issues  in  the  case. 

On  the  trial  the  plaintiff  was  called  as  a 
witness  on  his  own  behalf,  and  examined  very 
fully  as  to  the  nature,  character,  and  value 
of  the  bay  and  grass  burned  and  the  ma> 
chinery  damaged,  by  his  own  counsel.  On 
cross-examluation  the  appdlant's  counsel  ex- 
amined him  upon  the  same  subjects,  and 
asked  him  as  to  certain  conversations  be- 
tween himself  and  one  Haffey,  a  section 
forenun  on  the  defendant's  road  on  which 
the  fire  was  alleged  to  have  originated,  and 
as  to  statements  made  by  him  to  Haffey  as 
to  the  amount  and  value  of  the  hay  and 
gross  destroyed  and  machinwy  injured,  the 
value  of  which  plaintiff  was  seeking  to  re- 
cover.   The  witness  testified  as  to  the  con- 
versation between  himself  and  Haffey  as  to 
tbe  amount  and  value  of  the  hoy  and  grass, 
machinery,  etc.,  but  denied  malting  certain 
statements  to  Haffey  in  referoice  thereto, 
called  to  his  attention  by  the  counsel  for  a^ 
pellant   Upon  his  re-examlnatlon  by  coun- 
sel for  the  respondent  he  waa  asked  and  an- 
swered the  following  questions:   "Q.  Mr. 
Keith  risked  y(Hi  In  regard  to  a  conrersatlon 
that  took,  place  between  yea  and  iSr.  Hafffry? 
A  Yes.  sir.    Q.  Ton  have  not  stated  the 
whole  of  that  convenatlon,  hare  yon?  A. 
Vo,  sir;  I  guess  not   Q.  Just  detail  the 
whole  conyersatlfm.    A.  Well,  he  came  Uiere 
to  my  bouse,  and  wanted  me  to  go  alraig 
wlOi  him,  and  went  past  the  st&tk  there;  and 
he  wanted  to  know  how  much  I  thought  was 
thm,  and  I  gare  him  my  idea.   Q.  How 
much  did  yon  tdl  him  there  was  In  the  stack? 
A  I  told  him  I  thoutfit  deven  too.   And  we 
went  on  to  the  railroad  trade,  to  see  and  sat- 
isfy onrselres  where  tbe  fire  started.   I  was 
not  Bure  whm  the  fire  started,  fnr  the  fire 
had  got  a  tig  headway.   Q.  Yon  went  to  the 
raibMad  track  tat  what  purpose?  A  Well, 
he  hadat  beoi  down  there.   He  was  dissat- 
isfied as  to  where  the  fire  originated,  and 
then  he  sa;^,  'Cwtain  it  was  started  rl^t 
her&   Now,*  he  says,  'I  will  catch  heU.' 
Says  I,  'WliyV*   'W^'  be  says,  'because  of 
the  flre  getting  away.*  Says  I,  They  cannot 
say  nothing  as  long  as  th^  teep  you.' "  De- 
fradant's  counsel  objected  to  the  conversa- 
tton  detailed  wltb  Mr.  Haffey.  and  moved  to 
strike  out  the  answw  of  the  witness  in  re* 
gard  thereto^  upon  the  ground  that  It  is  In- 
competent, Immat^lal,  and  not  binding  In 
any  way  npcm  the  defendant  In  tills  a«tlon; 
and  there  is  no  pnxtf  that  Mr.  Haffey  had 
any  authority  from  the  company,  or  oould 
make  any  statement  to  bind  It;  that  this 
conversation  occurred  some  time  after  the 
flre,  and  was  no  part  of  the  res  gestae^  and 
is  not  responrire  to  the  question.   The  conn- 
bA  for  appellant  contends  that  In  dmying 
appellants  motion  Uie  court  erred,  and  tor 
tills  error  appellant  Is  entitled  to  a  new  trlaL 

Digitized  by  Google 


228 


NOBTHWESTSKN  BSFOBiaBB.  Vol.  £7. 


(8.D. 


The  croas-examlnatlon  of  the  witness  was 
eonflned  to  the  conTeraatlon  between  him- 
self and  Haffey  as  to  the  amount  and  valne 
of  the  hay  and  grass  destroyed  and  the  ma- 
chinery Injured.  No  question  was  asked  him 
by  counsel  for  app^nt  In  ref^enoe  to  the 
place  where  the  fire  (wlglnated,  cur  as  to  con* 
Tmattons  In  regard  th^to.  It  Is  insisted 
by  cOQiuel  for  the  resptwdent  that  the  conn- 
ad  tor  appellant  should  hare  objected  to  the 
question,  and  that  by  his  failure  to  do  so  he 
was  precluded  Cnnn  morlns  to  strllce  oat  the 
anBwar.  But  It  will  be  noticed  that  the 
qoeetlon  Itself  did  not  call  for  the  answer 
flren  by  the  witness.  It  was  not  responslTe. 
The  Question  Is,  "You  went  to  the  railroad 
track  for  what  purpose?"  The  question  calls 
for  no  coDTersatlon,  and  makes  no  reference 
to  the  fire^  nr  the  place  whore  it  atarted.  The 
proper  ansvw  to  the  question  would  hare 
been  to  state  the  purpose  for  which  they  went 
there,  and  not  the  conToaadon  had  there. 
The  question  Itself  seems  to  be  a  preUmlnary 
on^  and  does  not  appear  to  be  objectlmable, 
or  calculated  to  attract  the  attentlui  itf  the 
ooonsel.  A  re^Kmaln  answer  ernHA  not  hare 
been  very  material  to  the  case.  We  are  of 
the  opinion,  therefore,  that  the  failure  of  ap- 
pellant's cotuunl  to  object  to  It  did  not  pre> 
dude  him  from  moving  to  strike  out  the  an- 
swer aa  not  rei^onalTe  to  the  qneatlm,  and 
as  incompetent  evidence  in  the  case. 

The  counsel  for  respondent  further  contends 
that,  as  the  counsel  for  the  appellant  bad 
broaght  ont  tor  ttM  first  time  1h»  oonrersa^ 
tioo  between  the  witness  and  Haffey,  he 
made  him  his  own  witness.  We  cannot 
agree  with  the  counsel  in  this  ocmtention. 
The  witness  had  been  fully  examined  by  the 
eoonsd  tor  reqKmdent  as  to  the  qoantttr 
and  ralue  of  the  hay,  grass,  eita»  destroyed, 
and  it  was  pofectly  pn^er  for  appdlant's 
counsel  to  Interrogate  the  witness  in  regard 
to  statements  made  npon  these  mattera  to 
Hsttcy^  dthcr  f w  the  purpose  of  indnclns 
htm  to  quaUfr  bis  statements  made  In  his  ex- 
amination In  chief,  or  to  lay  the  foundation 
for  discrediting  his  evidence  by  showing  tbat 
be  bad  made  prior  contradictory  statements. 
The  lesmed  ooonsd  for  the  respondent  seems 
to  overlook  the  fact  that  upon  a  cross-eK- 
amlnatton  great  latitude  dKndd  be  pamttted. 
And.  as  said  1^  the  supreme  court  of  Oall- 
fomla:  "Undoubtedly,  fbe  crosi  eramlnntion 
caimot  go  b^vHid  that  matter,  [the  subject- 
matter  of  tbe  eacamlnatl<m  In  chief  d  bnt  It 
ought  to  be  allowed  a  very  free  range  within 
it.  In  order  to  this,  the  witness  may  be 
lifted  as  to  every  fact  touching  the  matters 
as  to  which  be  testiflee,  so  that  his  temper, 
leanings,  relations  to  the  parties  and  the 
cause,  his  Intelligence,  the  accuracy  of  his 
moBory,  bis  disposition  to  tdl  the  truth,  his 
ueans  at  knowledge^  his  general  and  partic- 
nlar  acquaintance  with  the  subject-matter, 
aosr  bs  folly  tested."  In  dlscnsdng  tba  mle 
laid  down  bj  Mr.  Oreenleaf  In  his  work  on 
Brtdeoo^  (Hctton  4i7,)  that  "a  party  wbo 


has  not  opened  hia  own  case  win  not  be  al- 
lowed to  Introduce  it  to  the  Jury  by  cross«i> 
amlning  the  witnesses  of  the  adverse  party, 
thou£^  after  opeoing  it,  he  may  cross-ex- 
amine ttiem  for  that  purpose,"  the  court  said: 
"We  do  not  understand  the  doctrine  of 
Oreenleaf  to  go  further  than  this:  that  if  the 
defendant  sets  up  a  defense  not  necessarily 
involved  In  the  denial  of  the  plaintiff's  case, 
but  consisting  of  new  matter,  then  the  de- 
fendant must  wait  until  after  his  caning, 
before  he  offers  inxxtf  ot  this  new  matter. 
But  the  rule  is  wboDly  dlffor^t  when  all  the 
defendant,  on  cross-examination,  wishes  to 
disprove,  by  the  plalntUTs  witness*  is  the 
vtry  case  that  witness  has  made."  Jackson 
V.  Water  Co.,  14  OaL  19.  This,  we  appre- 
hoid,  is  the  true  meaning  of  the  courts  whoi 
tbety  say  that  a  party's  right  to  cross-exam* 
ine  a  witness  without  leave  ot  court  is  limit- 
ed to  the  facts  and  circumstances  connected 
with  mattos  stated  in  his  direct  examinsr 
tkm,  subject  to  any  question  showing  tbe  Mas 
or  prejudice  of  the  witness,  or  laying  the 
foundation  to  admit  evidence  of  cwtra^c- 
tary  statements.  We  do  not  think  connad 
far  appellant  exceeded  bis  rl^t  of  cross- 
ezamiuation,  or  made  the  witness  bts  own. 

Oonnsd  for  respondent  further  contends 
that  counsd  for  f^ipdlant  sat  by  and  po-mit* 
ted  the  reexamination  at  fbe  witness,  with- 
out objection,  as  to  the  whole  oonversatton. 
We  think  there  is  no  force  In  this  conten- 
tion, as,  up  to  the  last  question,  the  answer 
to  which  the  objection  is  tak«i,  tbe  re-exam- 
ination la  in  line  with  the  cross-examination. 
That  qoestioii,  as  wo  have  aem,  did  not  call 
tor  any  conversation.  Had  the  question  call- 
ed for  the  conversation  in  detail,  and  the 
counsd  for  appdlant  had  sat  by  and  made 
no  objection,  of  course  be  could  not  after- 
wards have  moved  the  court  to  strike  it  out 
A  party  cannot  dt  hy  and  pomit  an  Inoom- 
petent  or  improper  question  to  be  asked 
wttboot  objection,  and,  when  he  flndi  the 
answer  is  against  him,  then  move  to  strike 
out  the  answer.  The  case  of  Oaunumt  v. 
Morgan,  (N.  Y.  App.)  9  N.  B.  861,  admirably 
illustntes  this  doctrine.  The  question  was, 
"Tdl  what  he  [Morgan]  said."  *^  that 
question,"  says  the  court,  "no  objection  was 
lutsposed,  and  he  bad  ooni[deted  bis  answer 
and  narration  as  to  what  had  occurred  at  the 
Intorvlew  of  which  he  was  qieaklng.  Then 
came  the  objection.  as  would  seem.  It 
bad  reference  to  testimony  already  givoi,  it 
came  too  lata"  The  court  tb^  states  the 
mle  applicable  to  such  a  case  as  follows: 
"It  Is  entirely  dear  that  a  party  who  baa  sat 
by  during  tbe  reception  of  inconipetent  evi- 
dence wltbont  projtorly  objecting  thereto, 
and  thus  takes  bis  chance  of  advantage  to  be 
derived  by  him  thoefrom,  has  not,  -nbok  be 
finds  such  evidence  prejudicial,  a  legal  right 
to  reqoire  the  same  to  be  strldcen  ouL"  It 
wlU  ba  noticed  that  in  that  esse  tbe  question 
caDad  for  a  statement  or  narration  of  all 
that  was  said,  and  that  tbe  answer  was  strict- 
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if  respoDslre  to  the  question.  Bat,  alter  th« 
tnswer  of  the  witness  was  given  wlthoat  ob- 
jection to  tlie  question  in  evidence,  a  motion 
was  made  to  strike  It  onL  This  scctu  to  be 
tbo  effect  of  the  noxneroos  decisions  cited  by 
tbe  ooonsel  for  respondent,  and  Is  no  doubt 
correct  But  tbe  rule  applicable  to  the  caso 
tt  bar  is  clearly  stated  by  Mr.  Justice  Fi^d 
In  Qoold  T.  Day,  M  U.  8.  405,  on  page  41^ 
ts  fallows:  "The  objection  to  the  testimony 
of  the  witness  Heather,  In  answer  to  the 
question  whether  he  could  form  a  judgment 
of  tbe  quantity  of  timber  which  bad  been  on 
eertatn  pine  timber  lauds  from  tbe  stumps 
tbat  remained,  is  untenable,  tor  it  was  not 
taken  in  the  conrt  below.  The  qoestlMi  was 
tbere  objected  to,  not  the  answ^.  The  ques- 
tlMi  only  inquired  as  to  the  witnefls*  abUi^ 
to  Jndge  from  an  existing  fact  what  a  pre- 
Hons  fiict  might  have  been*  and,  In  Itself, 
was  unobjectionable.  If  his  answer  went 
beyond  tbe  question,  it  was  to  that  tbe  ob- 
jection of  connsd  should  have  been  directed, 
by  a  motion  to  exclude  tt  as  not  responslTe, 
or  otberwise  Improper,  or  as  Incompetent 
tesUmony."  McOabe  t.  Brayton,  88  N.  T. 
196;  Byan  T.  People,  19  Hun,  188;  City  of 
Atchison  T.  Rose,  (Kan.)  23  Pac  561;  l^mp. 
Trials,  i  718.  The  answer,  therefore,  should 
bare  been  stricken  out  on  the  two  grounds 
tbat  it  was  not  responsira  to  the  question, 
and  was  Incompetent  evidence.  Tbe  answer 
moved  to  be  stricken  out  wan  tbe  statement 
of  an  employe  of  the  defendant  company, 
sod  was,  in  effect,  the  admission  of  such  em- 
ploye ttiat  the  fire  originated  at  snch  a  ptoce 
as  to  make  tbe  company  liable.  Tbe  manner 
of  giving  the  statements  of  Haifc^  was  dra- 
tnatic,  and  calculated  to  produce  great  effect 
upon  a  Jury.  Upon  tbat  question  It  would 
have  been  difficolt  to  have  taitrodnced  erl- 
deoce  more  likely  to  settle  tbe  qnestlOQ  in 
the  minds  of  the  Jury. 

Tbe  authority  to  make  statements  binding 
upon  his  principal  was  so  folly  considered, 
discossed,  and  the  authorities  cited  In  the 
cases  of  La  Rue  v.  Elerator  Oa,  (S.  D.)  54 
N.  W.  806;  Bank  v.  Oilman.  (B.  D.)  02  N. 
W.  869,  and  tbe  same  case  on  rehearing, 
56  N.  w.  882.  (decided  by  this  court,)-tbat 
we  do  not  deem  it  necessary  to  dlsciws  it 
in  this  case.  In  the  first  case  dted  this 
court  laid  down  the  role  governing  the  atate- 
meots  nude  by  agents  as  follows:  "(1)  The 
statements,  representationa,  or  admissions  of 
an  agent,  to  be  admissible  In  evidence  to 
Mod  his  principal,  must  have  been  made  at 
tbe  time  of  doing  the  act  he  Is  authorised 
to  do,  and  most  have  been  concerning  the 
■ct  he  was  doing,  either  while  actually  en- 
laced in  the  transaction,  or  so  soon  there- 
after as  to  be  in  reality  a  part  of  the  trans- 
action, and  constitute  a  port  of  the  res 
gestae"  The  same  role  applies  to  this  case. 
The  statement  of  Halley.  as  detailed  hj  the 
plain  tiff,  was  made  after  tbe  Are  complained 
ot,  and  was  not  made  by  him  while  In  tbe 
perfwrnanos  of  aay  dntr  Impoaed  iipon  him 
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by  tbe  company,  or  which  he  was  authorized 
to  perfOTm  by  the  company.  It  was  purely 
hearsay,  and  clearly  incompetent 

It  la  contended  by  the  counsel  for  the 
respondeat  that,  If  the  court  erred  In  denying 
the  motion  to  strike  out  tbe  evidence  com- 
plained of,  it  was  an  error  without  prejudice, 
and  tbere  was  sufflxdent  evidence  to  Justify  the 
Jury  In  finding  for  tbe  piaintilT,  independent 
of  the  statements  alleged  to  have  been  made 
by  HatTey.  But  in  this  contention  we  cannot 
agree  with  counsel.  It  ts  true  tbat  there  was 
the  evidence  of  one  other  witness,  who  was 
more  than  a  mile  away,  with  the  smoke 
of  the  engine  blowing  towards  bim.  which 
tended  to  prove  that  the  fire  originated  on 
the  appellant's  right  of  way;  but  we  cannot, 
under  these  circumstances,  say  that  the  Jury 
was  not  infiuenced  In  Its  verdict  npon  that 
qnestlMi  by  the  statement  of  Haffey.  Be- 
ing, as  he  was,  an  employe  of  the  defend- 
ant charged  with  the  duty  of  looking  after 
a  portion  of  defendant's  right  of  way  on  or 
near  which  the  fire  that  destroyed  plain- 
tiff's property  originated,  his  statements 
must,  we  thlnlc,  have  bad  great  Influence 
with  tbe  Jury.  In  any  event,  we  cannot  say 
that  defendant  was  not  prtdudiced  by  this 
evidence.  When  error  is  shown,  the  pre- 
somption  Is  that  prejudice  resulted;  and, 
unless  the  court  can  clearly  see  that  no  such 
results  ensned,  the  case  should  be  reversed, 
and  go  back  for  a  new  trial.  We  regret  this, 
as  tbe  verdict  Is  not  a  large  one;  but,  be  tbe 
verdict  large  or  small,  the  defendant  is  en- 
tttled  to  bare  his  case  tried  upon  legal  evi- 
dence only,  and  when  It  appears  that  in- 
competent material  evidence  has  been  admit- 
ted our  duty  to  reverse  the  case  Is  a  plain  one, 
unless  it  clearly  appears  from  the  record 
that  no  prejudice  could  have  resulted.  Un- 
dw  the  fkcts  disclosed  by  the  record  In  this 
ease  we  cannot  say  that  the  error  com- 
plained of  was  not  pr^udldal  to  the  de- 
fendant. 

Tbere  were  numerous  other  errors  as- 
signed, and  many  of  them  discussed  by  coun- 
sel, but,  as  these  questions  may  not  arise 
again  in  a  new  trial,  it  will  not  be  necessary 
to  consider  them.  The  Judgment  of  the 
conrt  below  is  rewsed.  and  a  new  trial 
granted;  all  the  Judges  concurring. 


BLUS  V.  WAIT. 

OSnpreme  Court  of  Bonth  Dakota.    Dee.  15| 

1883.) 

MoRTSAaa— Validitt— Pkinoipal  A,irD  Aasjn. 

1.  An  agent  intruBted  with  a  real-eatat« 
mortgaie,  »eented  and  acknowledged  in  blank 
as  to  tne  sum  to  be  secured  thereby,  and  ao- 
thorlied  to  OH  such  blank  before  its  delivety, 
must  pursue  his  anthoribr  strictly,  and,  if  be 
exceeds  his  anthoritr,  the  mortj^gor  is  not 
boond  by  sach  mortgage,  as  betwera  himself 
and  a  mortgagee  who  takes  It  wiUi  knowledge 
that  it  was  so  executed  In  Mank,  and  has  been 
filled  no  by  such  agent. 

2.  A  real-estate  mortgaM  uscnted  and  a» 


ELU8  9.  WAIT. 
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knowledsed  br  a  wife  and  her  husband,  upon 
the  homestead,  and  executed  in  blank  as  to  the 
■nm  to  be  secured  thereby,  and  intrnated  br 
her  to  the  husband  with  authority  to  fill  such 
blank  for  the  lum  of  $1,000,  and  which  he, 
without  the  knowledge  or  consent  of  hie  wife, 
filled  op  with  the  aum  of  $1,500  in  the  presence 
of  the  mortgagee  and  his  attorn^,  la  invalid 
in  the  hands  of  such  mortgagee,  as  agalnat  the 
wife  and  the  homestead  prcverty. 
(Syllabna  by  the  CourtO 

Appeal  from  drcnlt  conrt,  Llncotn  ooon^; 
Frank  H.  Alkens,  Judges. 

Action  ^  William  BlUa  against  William 
a  Walt  ftnd  Luoy  A.  Wait  to  foreclose  a 
moTtgtLge.  From  a  judgment  fi»  defaidant 
Lac7  A.,  plaintiff  appeals.  Afflrmed. 

a  B.  Kennedy,  tor  appellant  Joe  Barby. 
for  respondent 

COIISON,  J.  Tbia  was  an  action  to  fore- 
close a  mortgage  alleged  to  have  been  exe- 
cuted by  William  S.  Walt  and  Lucy  A.  Wait 
his  wife,  on  a  quarter  section  of  land  In  lin- 
coln  county,  to  secure  the  paymait  of  a 
promissory  note  for  $1,500,  executed  by  said 
WiUlam  S.  Wait  The  defendant  Lucy  A. 
Wait  answered,  alles^ng  that  she  signed  said 
mortgage  In  blank,  and  that  thereafter  the 
said  plaintlfC  did,  without  right  <h:  anthority 
from  her,  insert  therein  the  name  of  the  mort- 
gagee and  the  amount  purported  to  be  se- 
cured thereby;  and  further  alleged  that  the 
property  described  In  the  mortgage  was  the 
botnestend  of  herself  and  her  said  husband, 
and  was  her  separate  property;  and  she 
prayed  that  the  mortgage  be  canceled  of  rec- 
ord. Certain  Issues  of  fact  were  submitted 
to  a  jury,  who  found  In  favor  of  the  defend- 
ant Lucy  A  Walt  (tbe  resp(Mident  herein,} 
wlilch  were  adopted  and  supplemented  by 
findings  of  fact  by  the  court,  and  Judgment 
rendered  thereon  in  tovor  of  the  respondent 
and  the  mortgage  ordered  to  be  canceled  and 
discharged  of  record.  From  this  Judgment 
and  the  order  denying  a  motion  for  a  new 
trial,  the  plaintiff  appeals  to  this  conrt 

Th«  findings  of  tbe  court,  and  its  conclu- 
sions of  law  thereon,  are  as  follows:  "(1) 
That  at  all  the  times  in  this  action  men- 
tioned, tbe  defeidants,  William  S.  Walt  and 
Lucy  A.  Walt  were  and  are  now  husband 
and  wife,  and  residing  togeth^  aa  such.  (2) 
That  at  all  the  times  in  this  action  men- 
tkmed,  the  premises  affected  by  this  action, 
*  *  *  were  the  homestead  of  these  defend- 
ants, and  occupied  as  such.  (S)  That  the  de- 
fendant iMcy  A.  Wait  did  not  sign  or  deUr- 
er  the  mortgage  set  forth  in  tbe  complaint 
and  recorded  in  Book  O  of  Mortgages,  page 
686.  (4)  That  the  defendant  Lucy  A.  Wait 
never  signed  or  delivered  any  mortgage  upon 
said  premises,  but  did  sign  and  deliver  a 
blank  paper  to  her  husband,  William  8. 
Walt;  that  thereafter,  without  the  knowl- 
edge or  consent  of  Lucy  A.  Walt  snd  with- 
out any  authcwlty  from  her,  the  aame  was 
filled  out  as  a  mwtgage,  at  the  special  Instl- 
gadott  of  tiie  said  plaintiff.  (5)  That  the 


debt  secured  by  said  purported  mwtgage 
was  an  antecedent  debt  owing  from  William 
S.  Walt  to  the  plaintiff,  and  that  no  new  con- 
sideration passed  under  the  same."  "Gondu- 
sions  of  law:  (1)  Hiat  the  mortgage  men- 
tioned In  the  complaint  snd  recorded  in 
Book  O  of  Mortgages,  on  page  586,  in  the 
office  of  the  register  of  deeds  of  said  Llnc<dn 
counl7,  Soath  Dakota,  Is  void  and  of  no 
force  or  «ffect  and  the  same  is  no  lien  upon 
the  premises  therein  described.  (2)  That  the 
defendant  is  entitled  to  have  the  same  can- 
celed and  disctiarged  of  record." 

Numerous  »Tors  are  assigned,  but  as  only 
(me  question  was  argued  by  the  learned  coun- 
sel for  appellant  it  will  not  be  necessary  to 
insert  them  In  this  opinion.  The  facts,  brief- 
ly stated,  are  as  follows:  The  mortgage 
In  controversy,  with  the  exertion  of  the 
amount  it  was  given  to  secure,  was  filled  up 
Mr.  Walt  at  his  home,  some  miles  distant 
from  Oanton,  and  signed  and  acknowledged 
by  himself  and  wife  liefore  a  ntiii^boring 
Justice  of  the  peace.  Tlie  mortgage  was  exe- 
cuted in  the  name  of  one  Levi  Pax  too  as 
mortgagee,  but  he  admits  that  he  had  no  In- 
terest in  the  mortgage,  and  that  he  only 
acted  as  the  agent  of  the  plaintiff,  to  wbora 
he  traosfored  the  legal  title  to  the  mort- 
gage MMHi  after  the  same  was  dellr«*ed.  It 
a^ears  from  tbe  evidence  of  Mr.  Walt  and 
his  wife  (the  respondent  hoein)  that  she 
verbslly  anttawlEed  her  husband  to  insert  in 
the  m(H*tgage,  as  the  amount  to  be  secured 
tliereby,  the  sum  of  $1,000,  on  ccmdltlon  that 
he  should  not  ^ve  a  nxHrtgage  upon  his  cat- 
tle. Subsequent  to  the  execution  and  ac- 
knowledgment of  tbe  mortgage  in  blank  as 
to  tbe  amoimt  to  be  secured  thwe!^,  Mr. 
Walt  to(^  it  to  Gantmi,  where  he.  In  the 
presence  of  the  counsel  t<x  the  plaintiff,  Mr. 
Paxton,  the  perswi  named  as  mortgagee,  and 
of  the  plaintiff  herein,  and  in  the  absence  of 
his  wife,  and  without  any  other  or  further 
authMlly  from  her  than  that  above  stated, 
filled  up  the  mortgage  by  inswting,  as  tbe 
amount  to  be  secured  thereby,  the  sum  of 
$1,000,  and  delivered  the  aame  to  said  Pax- 
tMi,  and  also  executed  a  cliattd  mortage 
upon  his  cattle,  and  delivered  that  also. 

The  learned  counsel  for  the  appellant  in- 
tends ttiat  as  Mrs.  Wait  autliorised  her 
husl>and  to  fill  the  blank  tn  the  mortgage, 
and  the  hust)and  actually  filled  the  blank, 
no  private  understanding  t>etween  herself 
and  husband  as  to  the  amount  to  be  Inserted 
can  defeat  tbe  appellant's  right  to  foreclose 
the  mortgage;  and  he  further  contends  that 
for  the  same  reason,  the  delivery  of  the 
mortgage  was  a  valid  delivery,  although  the 
hustwnd  in  fact  executed  and  dellvwed  a 
chattel  mortgage  on  bis  cattle.  The  learned 
counsel  for  the  respondent  contends  that  au- 
thority to  fill  a  blank  in  a  mortgage  cannot 
be  conferred  by  a  verbal  authority,  under 
the  statute  of  frauds  In  this  state,  and  that 
such  an  authority  can  only  be  conferred  by 
a  written  Instrument  He  also  contends 
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that,  Kfm  It  mich  an  authority  can  tw  rer- 
1»II7  confored,  Oie  anthoritar  mu  limited 
to  «im  and  wben  Ifr.  Walt  Uuerted  11,600 
ke  oEceeded  hla  anttaority.  and  the  mortgage, 
as  to  Mrs.  Walt,  was  void.  He  alio  cmtenda 
that,  as  Bfr.  Walt  waa  only  autboriaed  to  de- 
Brer  the  real-estate  mortgage  on  condition 
that  be  ataonld  not  ezecnta  a  ctaatttfl  maxt» 
gage  on  his  cattle,  therefore,  whoi  he  did 
fa  ftict  execute  a  chattd  mortgage  on  his 
eatde,  his  anth«it7  to  d^Ter  the  reateatate 
■MTtgage  oeaaad,  and  the  HsUrtrj  thereof 
iraa  onanthOTiaed  and  void.  The  doctrine 
contended  for  by  the  counsel  for  appellant 
as  an>llcalfle  to  negotiable  Inatrumoita,  and 
which  he  sedis  to  hare  applied  In  this  case. 
Is  tboB  stated  by  the  snprmne  court  of  the 
United  States  In  Bank  r.  Neal,  22  How. 
107:  **Wh«e  a  party  to  a  n^tlatde  in- 
strument intmsts  It  to  the  custody  of  an- 
other, with  blanks  not  filled  up,  whether  It 
be  f(v  the  purpose  to  accommodate  the  pa- 
son  to  whom  It  waa  Intrusted,  or  to  be  used 
for  hia  own  bowflt,  sooh  negotiable  InstrO' 
ment  carries  on  Its  foce  an  Implied  anthwlty 
to  fln  up  the  Manks  and  perfect  the  instm- 
nent;  and,  as  betweoi  such  party  and  In- 
nocent third  parties,  the  parson  to  whom 
tt  was  ao  intrusted  must  be  deemed  the 
■gent  of  the  party  who  committed  such 
tostnunent  to  his  enstody,  or.  In  other  words, 
It  is  the  Mit  of  the  prlmAiial,  and  he  la  bound 
by  It*-   Danld.  Neg.  Inst  I  143;  Anifle  r. 
lasurance  Oo.,  02  U.  S.  880;  Bank  t.  Dong- 
lua,  81  Oonn.  isa  It  win  be  noticed  that 
the  doctrine  laid  down  In  the  eaaea  dted  la 
Hmlted  to  negotiable  Inatmments  in  the 
hands  of  Innoceat  third  parties.  But  whUe 
the  free  drculatlon,  use,  and  transfer  of 
negotiable  oommerdal  paper  seemed  to  re- 
qnira  the  adoption  of  the  rule  contended  for, 
and  which  seems  to  be  sustained  by  the 
wdgbt  of  anthwlty,  thm  la  not.  to  our 
qdidon,  any  neoesidty  for  extending  the  role 
to  real«Btate  mortgages  in  favor  of  parties 
who  have  knowledge  tiiat  the  instrument 
vas  executed  In  blank,  and  the  blank  filled 
q»  by  another  powm.  We  do  not  deem 
tt  ueoeasary  to  consider  the  first  proposition 
t€  the  counsel  ttx  the  revpondrat,— that  a 
verbal  authority  to  fill     a  blank  in  a  mort- 
gsge  la  iDsuflkleat  to  anthorlse  the  agent 
to  fill  the  same,  and  that  such  authority  must 
be  to  writing;— iqK«  which  question  the  aii> 
tboritiea  are  not  agreed;  but,  to  our  view 
«(  tUa  cas^  we  shall  assume  that  a  verbal 
aatbwlty  la  sufficient  We  are  of  the  opto* 
ko,  however,  that  the  agent  autbtwlsed  to 
gn  the  blank  must  pursue  his  authority 
strictly,  and,  if  he  oceeds  his  anthority, 
toe  mortgagor  la  not  bound,  as  between  him- 
mU  and  the  mortgagee,  who  takes  it  with 
taU  knowledge  of  the  toct  that  It  was  so 
executed  to  blank.   Such  mortgagee,  taking 
the  mntgage  with  notice  that  it  was  so  ex- 
•ented  to  Uank,  and  Is  flUed  iq>  by  an 
iwoit,  takes  It  with  full  knowledge  that  it 
wss  an  imp^ect  nxoigage  aa  It  came  from 


the  handa  ot  flie  makor,  and  that  unices  the 
same  Is  filled  up  by  the  agent  strictly  to 
pursuance  of  the  autiiority  conferred,  the 
maker  to  not  botoid  by  It.  and  that  it  Is  not 
hia  mortgage.  If,  having  notloe  of  the  de- 
fect  in  the  mortgage,  the  mortgagee  chooses 
to  take  it  and  rdy  upon  the  good  fiUth  of 
the  agent  In  filling  the  btonk,  without  re- 
quiring the  mortgage  to  be  reai^owledged 
after  the  blank  la  filled  up,  be  assumes  the 
risk  that  It  la  filled  up  to  accordance  with 
the  antborlty  conferred  upon  the  agent,  and. 
If  it  Is  not  so  done,  the  mntgage  will  be 
void  as  to  the  party  whose  Inatroctions  have 
not  bem  followed.  We  think  there  to  no 
injustice  to  requiring  a  mortgagee  dealing 
with  an  agent  under  the  drcumstaneee  dto- 
dosed  to  the  caae  at  bar,  to  aacwtato  the 
extent  <tf  the  agent's  authority  to  fill  the 
Uank,  and  requiring  Mm  to  assume  toe 
rbdt  <a  the  agent  exceeding  hto  authority. 
The  general  rule  is  thus  stoted  by  Mr. 
Ifechem  to  his  wcA  on  Agmcy:  "Persons 
dealing  with  an  assumed  agent,  therefore, 
whetoer  the  assumed  agenoy  be  a  general 
or  special  one,  are  bound  to  ascwtaln,  not 
only  the  fact  of  the  agency,  but  the  extent 
at  the  authority;  and,  to  ease  either  la  con- 
iToveried,  the  burden  of  proof  Is  upon  them 
to  estobllah  It**  Section  276.  and  caasa  dt- 
ed. Section  2461,  Gomp.  Laws,  being  a  sec- 
tion ftf  the  homeetead  act  provides  that  "a 
conveyance  or  Incumbrance  by  the  owner  of 
Bncb  homestead  shall  be  of  no  validity  un- 

I  leea  the  husband  and  wife  •  *  •  conoar 

I  to  and  rign  the  same  jotot  Instrument"  It 
win  be  noticed  that  it  U  not  enough  that 
they  sign  the  same  Jotot  Instrument  but 
they  must  concur  to  executing  the  same. 
In  tills  caae  Mrs.  Walt  never  comcnired  to 
or  agreed  to  any  incumbrance  upon  the 
Iiomestead  to- secure  the  payment  of  (1,500, 
ai^  never  executed,  or  totended  to  execute, 
any  mortgage  to  secure  that  aum;  neither 
did  she  execute  any  mortgage  to  be  delivered 
to  any  penon,  to  case  Mr.  Walt  executed  a 
chattel  mortgage  upon  hto  live  stock.  Mrs. 
Wait  It  seems  from  ha  evldmoe  and  that 
of  Ux.  Walt  was  exceeding  unwilling  to 
execute  any  mortgage  upon  her  homestead, 
but  hf  persuaalon  finally  consented  that  It 
might  be  mortgaged  for  91*000^  provided  the 
Uve  stock  waa  not  tocnmbered  by  a  chattel 
mortgage.  We  are  <tf  the  opinion,  there- 
fore, that  the  mortgage  to  this  action  is  to- 
valid  as  against  Mrs^  Watt  nnd  as  against 
the  ^perty  described  to  the  mortgage  to 
the  hands  of  tba  phOntiff,  It  having  been 

:  fflled  up  and  deUvered  without  ha  authority. 
We  say  aa  against  the  platotlfl,  for  he  had 

!  notice  of  the  Uank,  and  the  mann«:  to 
which  It  was  fiUed. 

In  the  caae  ot  Ayres  v.  Probasco,  14  Kan. 
175,  toe  facto  woe  almost  Identically  the 
same  aa  those  to  the  case  at  bar.  In  that 
caae  the  wife,  Mrs.  Ayree,  executed  a  mort- 
gage on  the  homeetead,  to  blank  as  to  the 
amount  to  be  secured  by  It  nte  of  totereat 
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and  name  of  mortgagea.  She  understood  and 
oonsented  verbally  that  the  mortgage  might 
be  filled  up  for  $1,000,  at  15  per  cent  per 
annum  Interest,  to  one  ChalllB.  The  blanlis 
In  the  mortgage  were  filled  up  toe  91,100, 
the  rate  ot  Interest  Increased,  and  the  name 
of  Probasco  was  inaeirted  as  mwtgagee,  in- 
stead of  the  name  ol  ,Challls.  The  court 
held,  on  the  original  hearing,  that  the  agent 
had  no  authority  to  fill  the  blanks,  as  no 
written  authority  was  shown,  and  the  mort- 
gage, as  to  the  wlCe,  was  held  void.  Mr. 
Justice  Brewer  did  not  concur  in  this  view, 
but  concurred  in  the  reversal  of  the  Judgment 
On  a  petition  ft^r  a  rehearing  the  court  seems 
to  have  placed  Its  decision  more  especially 
upon  the  ground  that  ^^e  mortgage,  as  filled 
up^  was  not  the  mwtgage  that  Mrs.  Ayres 
had  consented  to  make,  and  was  tlierefore 
invalid  in  the  hands  of  Probasco,  whose 
agent  knew  that  the  mwtgage  was  executed 
in  blank.  The  case  of  Yan  Btta  v.  Bvenson, 
38  Wis.  S3,  relied  on  by  appeUanfs  cotmsel, 
is  not,  when  properly  considered.  In  conflict 
with  the  views  here  expressed.  In  that  case 
Hegg,  a  stepson  of  Evrason,  had  negoUaited 
with  a  loan  agent  for  a  loan  to  himself,  but 
did  not  know  the  name  of  the  pctndpaL 
Bvenson  executed  the  mortgage  to  secure 
this  loan,  and  left  the  name  ot  the  mortgagee 
blank,  and  gave  It  to  Hegg  to  enable  him  to 
get  the  money.  It  was  not  understood  that 
the  name  of  any  particular  po^n  shoold  be 
Inserted,  bat  the  name  of  the  person  making 
the  loan.  The  court  hdd  that  Hegg  was  im- 
pliedly authorized  to  insert  the  name  of  the 
party  making  the  loan.  This  was  just  what 
Bvenson  had  Impliedly  authorized  H^g  to 
do.  Had  Evenson,  however,  authorized  H^g 
to  insert  the  name  of  some  particular  per- 
son, or  bad  the  blank  been  filled  up  by  Hegg 
for  a  sum  wUch  he  was  not  authorized  to 
ins^,  then  a  very  different  question  would 
have  been  presented.  We  have  not  over- 
looked the  case  of  Oarlaod  v.  Wells,  15  Neb. 
208,  18  N.  W.  1S2,  In  which  It  was  held  that 
"If  the  agent  makes  a  fraudulent  use  ot  the 
deed  Intrusted  to  him,  as  by  lns«'tlng  the 
name  of  a  grantee,  and  d^vertng  It  to  him 
wtthout  coaskleratltm  and  tor  his  own  bene- 
fit, such  grantee  can  convey  a  good  title  to 
an  Innocent  purchaser."  The  question  in- 
volved in  that  case  was  the  ris^t  of  an  inno- 
cent purchaser,  and  not  of  the  original  party 
to  whom  the  deed  was  executed.  We  are 
of  the  opinion  that  tbo  Judgment  of  the  dr- 
cult  court  Is  correct,  and  the  same  Is  af- 
flnned.   AH  the  Judges  concarrinit 


BLLIS  V.  WAIT. 
(Sivww  Gomt  of  South  JD^to.   Jan.  6, 
1891.) 
Costs  on  Apfkau 
1.  Chapter  66,  Laws  1893.  entitled  "An 
act  relatliic  to  costs  in  civil  actions,"  doss  not 
•prtr  to  osats  fa  ttis  eonrt  on  apptsL 


2.  A  respondent  incceesfttl  In  tiUs  court  la 
entitled  to  iiave  allowed  him,  as  tazal^e  costs, 
the  amount  iKvperly  paid  tar  stenograiAsr's 
transcript,  when  such  expense  on  his  part  im 

shown  to  nave  been  necessary, 
(Syllabus  by  the  Court.) 

Action  by  WlUlam  Ellis  against  Lucy  A. 
Walt  A  judgment  for  defendant  was  af- 
firmed, (57  N.  W.  Rep.  229.)  and  she  now  ap- 
peals trom  the  clwk's  taxation  of  coate  la 
the  supreme  court  Modified. 

C.  B.  Kennedy,  for  aroelUnt  Joe  Klrbj; 

for  respondent 

KELLAM,  J.  Respondent  appeals  team 
the  clerk's  taxatl<m  of  costs.  The  principal 
question  Invtdved  la  whether  chapter  66^ 
Laws  18D3,  applies  to  and  controls  costs  to 
be  taxed  In  this  court  That  chapter  allows 
BO  much  pw  folio  for  the  original  draft,  ao 
much  for  engrossed  copy,  and  so  much  ftar 
other  necessary  copies  of  all  papers  required 
to  be  drawn  and  used  In  any  action  in  m. 
court  of  record.  Wblle  the  law,  by  Its  terms, 
might  apply  to  papers  and  records  In  thto 
court  we  shall,  principally  up(»i  the  argn- 
ment  ab  inconvenientt,  and  without  looking 
ftv  other  reason  or  justification  for  so  decid- 
ing, hold  that  It  was  not  intended  to  ai^ly 
to  OT  regulate  costs  in  this  court  on  appesaL 
To  eo  apply  it  would  make  the  review  of  a 
case  In  this  court  so  expensive  as  practically 
to  CMUp^  the  unsuccessful  party  in  the  court 
below  to  submit  to  almost  any  judgment 
against  him,  rather  than  take  the  chances  ot 
defeat  In  this  court  Ih  a  case  now  npon 
the  writer's  table,  the  costs.  If  taxed  under 
the  provisions  of  this  law,  would  exceed  $4.- 
000.  The  legislature  could  not  reasonably, 
and  therefore  we  hold  did  not  intend  such 
results,  and  so  did  not  intend  that  the  law 
in  question  should  apply  to  costs  In  this 
court  on  appeaL  We  think  the  d^k  was 
right  in  declining  to  tax  oosts  under  chapter 
68,  Laws  1893. 

One  Item  of  $16,  being  amount  paid  by  re- 
spondent for  stenographer's  transcript  vras 
disallowed  by  the  dwk.  We  think  It  should 
have  been  allowed.  Section  484,  Comp. 
Laws,  provides  that  such  transolpt  may  be 
obtained  by  either  party,  and  Its  expense  fai- 
cluded  in  the  taxable  costs.  We  tMnk  sndi 
item  is  in  the  nature  ot  a  dlstmrsement  and 
whether  or  not  It  should  be  allowed  In  taxa- 
tion d^nds  npmi  whether  or  not  it  was 
necessary.  It  may  frequently  happen  that 
the  respondent  must  refer  to  and  dep^d  up- 
on such  transcript  to  know  whether  any,  or 
what  amendments  should  be  made  to  the 
bW  of  exceptions  or  statement  prepoaed  hj 
the  appellant  It  la  not  tmusual  for  parties 
to  arrange  to  use  the  same  transcript  but 
this  is  not  always  practicable.  Where  it 
is  not  Aiid  the  respondent  shows  that  the  ex- 
pense of  a  transcript  was  necessary  on  Us 
part  and  nothing  appears  to  the  ccmtrary, 
each  expense  should  be  indnded  in  tiie  costs 
t»  be  tamU  in  Ue  fftTor.   Intarest  shovM  aoc 
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be  computed  and  aliowod  on  Bucb  item.  In* 
tereet  as  damages  only  commsncee  to  mn 
■gainst  a  party  wheu  be  beoomea  liable  to 
pay.  Appellant  did  not  become  liable  to 
pay  this  coat  until  the  Judgment  of  this 
oonrt  so  declared.  We  approve  the  tazatloo 
ts  made  by  the  cledc,  exc^t  as  to  the  Item 
of  tor  Btenograpber'B  tranacclpt,  which 
we  think  should  be  allowed. 


HURON  PBINTINa  &  BINDBRT  CO.  t. 
EITTIiBSON  et  el. 
(Supreme  Court  of  Sonth  Dakota.    Jan.  6, 
189^) 

Aptbal— RSTcawtm  BnnaHoa— S*i3— DaLiTBiiT 
— BTipnscn— Kiiawij—s  OTPwnronn  as  No- 
tice TO  COBPOBMIOir. 

1.  Where,  upon  an  Issue  of  fact,  there  la 
•nbstantial  evidence  to  support  the  verdict  of 
the  juiT.  It  will  not  be  distnrbed  by  this  court 

2.  The  knowiedge  of  B.,  irtio  was  the 
prindpal  promote  and  organliwr  of  m  nurporar 
UoD,  asd  who  Bcqoires  his  knowledge  as  such, 
and  who,  upon  its  organization,  becomes  its 
manager,  is  the  knowledge  of  Qie  cornoratlon. 

3.  The  «dfl|itk>n  hx  a  oaipisattott  of  an 
■gre«nent  made  by  Its  promotsr  may  be  in:k* 
ipied  from  the  acts  of  the  corporation  without 
any  express  acceptance. 

^^bns  by  the  Court.) 

Appeal  ttom  drcolt  court,  Beadle  county; 
A.  W.  Campbell.  Judge. 

Action  the  Huron  Printing  &  Bindery 
Company  against  Joseph  0.  KlttLeson  and 
Howard  O.  Shobor  to  recover  personal  prop- 
erty. Defendants  had  Judgment  from 
which,  and  an  order  denying  a  new  trial, 
plaintiff  appeals.  Affirmed.  • 

T.  H.  Nail  and  W.  A.  Lynch,  for  appel- 
bub  Oo(q»er  ft  Comfort,  for  xegpondcuta, 

BENNETT,  P.  J.  This  action  Is  one 
brought  by  the  plaintiff,  the  Huron  Printing 
ft  Blndoy  Company,  to  recow  the  possea- 
rion  of  obtain  printing  materials  and  ma- 
chinery, enumerated  and  described  In  the 
complaint  The  plalntUC  alleges  that  <m 
August  9,  16S9,  it  was  the  owner  and  In 
poasosaton  of  that  propoty,  Mid  that  it  was 
wrcmgfnlly  token  from  It  by  the  defendants. 
The  defoidants  cimtend  that  the  property 
was  not,  and  nem  had  been,  the  ivoperty 
of  the  plaintiff,  but  that  it  was  owned  by 
one  Chariea  Kittleeon,  and  that  it  was  taken 
br  the  defendants  for  aald  Charles  mttle- 
sMi,  aa  his  agtnt;  and  deny  that  It  waa  la 
the  poOBCflslon  of  the  plaintiff  whs&  b»  takeo* 
bat  allege  that  it  waa  la  the  possession  of 
the  sheriff  ei  Beadle  conntjF.  de  iMRie  be- 
tween the  parties  la  one  of  foot  which  the 
jury,  on  all  the  evldenc&  submitted  to  them, 
found  1>  faror  of  laspondenta  A  mo- 
tton  tat  a  new  trial  was  mada  xspan  the  f(d* 
lowing  gnnmdK  That  the  erldenoe  waa  In- 
■nffident  to  Juatl^  tlia  verdict;  that  flie  tw^ 
diet  waa  coatraiy  to  law;  and  that  there 
won  anon  of  law  occurring  at  the  trial, 
irttfoh  mm  didy  esoaptefl  to  at  the  time. 


The  motion  was  oTermled,  and  the  court  at- 
tered  judgmoit  that  the  dctfendants  have- 
possession  of  the  property.  From  the  order 
oTerrullng  the  motion  for  a  new  trial,  ana 
the  Judgment,  tbe  plaintiff  api>ea]& 

The  only  material  question  In  the  case  l» 
whether  the  property  which  is  the  subject- 
matter  of  the  action  was  ever  transfdrredr 
and  deliT«ed  to  the  Huron  Printing  &  Bind- 
ery Company  by  Charles  KIttleaon,  or  by  the- 
defendant  X  C.  Klttleson.  If  It  was  so  trana^ 
ferred  and  deUvared,  then,  on  August  9» 
1^9,  when  the  property  was  tak«i  by  tbo- 
respoud^ts,  it  was  the  property  of  the  ap~ 
ptilaota.  If  the  title  to  the  property  waa 
neVer  transferred  by  ttie  Klttlesons  to  the- 
HniQn  Printing  &  Bindery  Company,  tben^ 
on  the  9th  day  of  August,  it  waa  the  prop- 
erty of  Charies  KltUeeon,  and  the  defend- 
ants had  a  Tl^t  to  take  poaseaslon  of  It  To- 
establish  the  contention  of  the  appellant,  but 
one  witness  (N.  T.  Smith)  was  called  and 
esunlned,  who  testified  to  being  the  man- 
ager of  the  Huron  Printing  St  Bindery  Com- 
pany. That  the  property  of  Charles  Kittle- 
son  had  been  turned  over  to  the  Huron  Print- 
ing &  Kndery  Oompany,  and  tlmt  a  bill  oT 
sale  of  said  property  had  been  executed  antf 
dellrered  by  Joseph  C.  Kittleeon,  one  of  the- 
re^widents,  either  as  the  ownw  of  thla 
jfwperty  <x  as  the  agHit  of  Ohaidea  Kittle- 
son,  to  the  company;  and  that  In  payment 
of  said  property  a  certain  certificate  of  stock, 
had  been  Jssued  to  Joseph  C  Kittleeon,. 
wfalriL  had  been  accepted  by  him  in  full  sat- 
IsfactioB  for  said  property.  That  this  waa 
dime  on  May  10,  1889.  That  from  th^  Ume- 
iqi  to  August  9,  I860,  tbe  appeUaoits  were- 
the  owners  of  thla  property.  That  tihey  nse^t 
U  in  their  business;  and  that  during  all  thta 
time  tbe  aiqiellanta  had  been  property  organ- 
ised, and  were  carrying  on  ibelr  business  in 
ttie  usual  way.  That  the  respondent,  Joseplb 
C.  Kittleson  was  the  treasnr«-  of  sold  cor- 
poration, and  acted  as  such.  That  the  re- 
spondent Howard  C.  Sholier  waa  the  secre- 
tary of  said  corpwaUon,  and  acted  aa  such. 
That  <m  August  9,  1889,  ttu  respondrats  be- 
gan to  rmuoTe  thla  property  out  of  the  Times- 
building,  in  whloh  it  had  been  placed  in  the- 
early  part  of  May,  1880^  and  took  possearion 
of  said  property,  and  moved  It  away.  Tbat 
this  prop^ty  was  shipped  from  St.  Pant 
to  Huron.  That  in  January,  1889,  N.  T. 
Smith  had  a  cooTeraatlon  with  Charles  Klt- 
Ueeon, in  St.  Paul,  in  which  oonreDsatloib 
Charles  Klttleson  requested  him  to  take  the 
re^wndent  Joseph  C  Klttleson  out  to  Huroik 
with  him;  and  that  the  property  which  waa 
sent  to  Huron  belimged  to  the  respondent 
Josqih  0.  Klttleson.  That  the  same  bait 
bera  giren  to  him  bis  fathra;  Charle» 
Kittleson;  and  that  he  (Kittleson)  desiveft 
Smith  to  issae  the  certificate  ot  stock  in  the- 
name  of  the  respondest  Joseph  O.  Kittleson, 
and  not  in  the  name  of  Cttiartea  KltOeson. 
On  liehalf  of  tbe  rcavimdento  was  the  testU 
moay  of  Joseph  O.  Kittleson,  Howaid  OL 
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Shober,  Gbarles  Klttleaon,  O.  Dunning,  and 
John  MlUan.  Joseph  O.  KlWeson  testified 
that  the  propoiy  bdonged  to  hia  father. 
Tbat  he  took  no  steps  towards  the  Incorpora- 
tion or  organization  of  the  Huron  Printing  & 
Bindery  Company.  That  he  did  not  attend 
any  of  their  meetings,  or  take  part  In  the 
election  of  offlcov.  That  he  was  never  Reel- 
ed any  c^cer  of  the  company.  That  on  taking 
his  property  ont  to  Enron,  his  father,  Qiarles 
Kittleson,  instructed  him  to  Inrestl^te,  and 
see  if  the  representations  of  Smith  w&re  true, 
before  turning  over  the  property,  or  taking 
any  steps  towards  the  organization  of  the 
proposed  corporation.  That  there  was  never 
any  Section  of  officers,  except  tbat  Smith 
printed  some  letter  heads,  on  which  Joseph 
O.  Kittlesoa's  name  for  a  time  appeared  aa 
secretary,  and  afterwards  as  treasurer, 
Smith's  own  name  as  manager,  and  the  re- 
spondent Howard  O.  Shober's  name  aa  sec- 
retary. That  this  property,  from  May  lat 
until  August  9th,  remained  in  his  possession, 
as  agent  for  Oharles  Kittleson.  That  it  was 
placed  in  that  part  of  the  Times  building 
used  by  lessees  Stockwell  and  Dunning; 
and  that  in  removing  said  property  from  said 
bunding  he  took  It  as  agent  for  bis  fiither, 
with  purpose  and  Intent  of  sliding  It  back 
to  St  Paul.  That  about  May  lOtb  he  ex- 
ecuted a  bill  of  sale  of  this  prc^erty,  and  N. 
T.  Smith  at  the  same  time  executed  a  bill 
of  sale  of  his  property,  both  bills  of  sale  ran- 
nlng  to  the  Huron  Printing  ft  Blpdwy  Com- 
pany. That  these  bnis  of  eale  wwe  ddivered 
to  him  tor  the  pnrpoae  of  b^ng  h^d  In 
escrow  nntH  certain  things  should  be  com- 
pleted, tIb.  nntU  Smith  could  ddlTer  the  poe- 
seulon  the  Times  building  for  the  use  of 
the  oorporatkm;  ontU  he  ^mlth)  could  torn 
in  his  own  pn^pierly  free  and  clear  of  Incnm- 
b ranees,  attachments,  and  other  liens  which 
were  then  on  It;  and  until  his  father,  Ohariee 
Kittleson,  should  approre  of  the  arrange- 
ment That  these  bills  of  sale  were  never 
delivered,  nor  was  the  property  ever  turned 
over,  to  the  Huron  Printing  ft  Bindery  Com- 
pany. Joseph  C.  Kittleson  also  testified  that 
about  July  Ist  he  tatmsdf  flUed  out  a  cer^ 
tiflcate  at  stO(ft,  which  was  signed  by  the 
respondmt  Howard  0.  Shober  as  secKtary. 
That  he  filled  out  tbSE  certlflcate  of  mtoA  for 
the  purpose  of  taking  It  to  St  Paul,  to  sub- 
mit to  Oharles  Kittleson.  That  he  did  so, 
and  that  Charles  Kittleson  then  finally  de- 
cided not  to  go  Into  the  corporation,  and  not 
to  turn  in  his  property,  and  take  this  stock 
in  payment  for  it;  whereupon  he  returned 
to  Huron  with  the  stock,  and  Informed 
Smith  that  he  wcnld  not  turn  In  the  jxcop- 
erty  or  take  the  stock.  The  respondoit  How- 
ard C  Shober  corroborates  the  testimony  of 
Joseph  a  Kltdeson  In  almost  every  particu- 
lar, and  testified  positively  that  this  property 
was  the  property  of  Charlea  Kittleson;  that 
the  Klttlesons*  propoty  was  never  turned 
over  to  the  Hunm  Printing  &  Blndwy  Com- 
pany; that  the  corporatim  was  not  pn^er- 


iy  organized,  or  the  property  of  the  different 
parties  turned  into  the  corporation  as  pro- 
posed, tor  the  reason  that  Smith  could  not 
deliver  up  the  possession  of  the  Times  build- 
ing, and  for  the  reason  tbat  there  were  at- 
tachments on  Smith's  own  property;  that  the 
bill  of  sale  was  executed  by  Kittlestm,  and 
held  by  him  In  escrow,  and  was  never  de- 
livered to  the  appellant  The  witnesses  Dun- 
ning and  Mlllan  also  both  testlfled  tbat  this 
property  was  the  property  of  Oharles  Kit- 
tleson; tbat  it  was  kept  separate,  while  In 
the  Times  building,  from  the  property  of 
N.  T.  Smith,  and  was  not  used  by  him  In 
the  printing  of  his  nevnp&per. 

Whjle  the  testimony  in  behalf  of  the  plain- 
tiff  was  In  several  imp<vtant  respects  at  vari- 
ance with  that  of  these  witnesses,  It  is  plain 
that  there  was  substantial  evld^ice  upon 
which  the  Jury  might  have  found  as  they  did 
upon  the  disputed  facts;  and  In  such  case 
the  rule  Is  well  established  that  such  ver- 
dict will  not  be  disturbed  by  the  appellate 
court. 

The  appellant  furth^  contends  that  the 
court' erred  In  admitting  as  evidmce  the  am- 
versatlons  and  agreements  between  Charles 
Kittleson  and  his  son,  Joseph  Kittleswi,  of 
which  the  plaintiff  bad  no  notice  or  knowl- 
edge. The  modem  doctrine  In  relation  to 
the  admission  In  evidence  of  all  matters  and 
declaratitHis,  ^ther  between  the  parties  or 
others.  Is  to  let  them  go  to  the  Jury  when 
they  appear  to  have  been  made  under  the 
immediate  Influence  of  the  principal  trans- 
actlcm,  and  are  so  connected  with  It  as  to 
characterize  or  explain  it  See  Code  Civil 
Proc.  GaL  IlKSO.  Aa  was  said  by  the  court 
In  Bog^  V.  Pbdps,  14  Wis.  96:  "The  dec- 
larations of  a  voidor,  to  be  admissible,  mt»t 
be  a  part  ct  the  ree  gestae.  Where  poasea- 
ston  Is  deUvoed,  and  transfer  complete,  they 
must  be  at  or  near  the  time  of  the  sale.  It 
may  not  perhaps  be  material  whether  they 
tfre  made  shwOy  befwe  or  shortly  after  the 
sale.  If  made  so  near  the  time  of  It  as  fkiriy 
to  Indicate  what  was  passing  in  the  mind., 
They  an  facts  connected  with  the  main 
transactton,  which  tend  to  show  the  motive 
of  the  venttor,  and  are  of  more  or  less  wdght, 
according  to  the  circumstances  of  each  par- 
ticular case."  The  true  Imiolry  is  whether  the 
declaration,  is  a'  verbal  act  iUnstratlng, 
idalnlng,  m  intoivetlng  othv  parts  of  the 
transactimi  of  which  it  Is  Itself  a  part  <x  Is 
mer^  a  history,  or  a  part  of  a  hlstwy,  of 
a  ctmipleted  part  In  the  one  case  it  Is  com- 
petent In  the  otlier  It  Is  not  Ballway  Oo. 
V.  Becker,  128  BL  646,  21  N.  £.  624;  Mayes 
V.  State,  04  Mbn.  829, 1  South.  788;  Waldele 
V.  Ballroad  Co..  96  N.  T.  274;  Landor  v.  Peo- 
ple, 104  BL  248;  Dondas  v.  01^  of  Lanslnc. 
76  Mich.  488»  42  N.  W.  1011.  Applying  this 
principle  to  the  case  at  bar,  we  find  that  we 
N.  T.  Smith,  who  lives  In  Huron,  8.  D.,  the 
only  witness  for  the  plaintlfl^  sMne  time  be- 
fore the  organization  of  ^e  plaintiff  nnpora- 
Hon  came  to  Charles  KlUleson,  who  resided 
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in  3L  Paul,  Minn.,  and  represented  himself  to 
be  the  proprietor  and  publisher  of  a  dally 
newspaper  known  as  the  Huron  Times,  and 
th^  had  several  couTersatlons  together  re- 
lating to  the  future  prospect  of  establishing 
a  printing  and  bindery  concern  In  Huron; 
Smith  expressing  an  opinion  that  such  an  en- 
ttfprlse  would  par,  and  be  a  profitable  in- 
reatment;  that  he  had  made  Inquiries  as  to 
the  amount  of  work  he  could  procure  from 
counties,  and  that  he  procured  consent  of 
a,  large  number  of  countr  officers  of  South 
Dakota  to  take  stock  Id  a  company  to  be 
called  the  Huron  Printing  &  Blnd^  Oom- 
panr;  and  If  said  C!harles  Kittleson,  who 
was  then  the  owner  of  the  property  described 
in  the  complaint,  would  let  the  property  go 
into  the  company,  and  take  stock  tar  Its 
value,  and  let  his  son,  the  defendant  J.  O. 
Kittleson,  go  to  Huron  with  It  as  manage 
for  the  time  being,  the  enterprise  would  pay 
a  large  dlrldend.  Smith  further  represented 
tliat  he  had  procured  a  man  from  Chicago  to 
act  as  president,  who  was  a  wealthy  man,  and 
woTild  take  a  large  amount  of  stock.  Smith 
also  stated  that  bis  paper  and  Its  material, 
which  be  proposed  to  turn  into  the  company 
ae  part  of  Its  capital,  was  well  paying,  and 
would  pay  better  by  having  more  capital  and 
enlarging  the  plant  so  as  to  do  a  genial 
binding  and  printing  btislness  for  the  whole 
Htate.  The  testimony  further  shows  that 
Charles  Kittleson  Anally  consented  to  send 
the  property  to  Huron  In  charge  of  his  son, 
J.  G.  Kittleson,  as  bis  agent,  with  instruc- 
tions to  him  that  If  he  found  these  reports 
made  by  Smith  to  be  true,  as  then  stated  to 
him.  he  would  further  consider  the  matter 
of  talcing  part  in  the  organization  of  this 
printing  and  bindery  company.  It  Is  to  the 
admlaslfm  of  the  instruction  given  by  the 
elder  Kittleson  to  his  son  that  objectlcm  is 
urged.  We  think  the  teeUmony  as  above 
detailed  clearly  comes  within  the  rule  that 
these  dedarations  were  but  tUustrallDg,  ex- 
plaining, and  Interpreting  a  part  of  a  trans- 
action of  which  it  might  become  a  part)  and 
was  comi>etent  It  frequently  happens  that 
persons  owning  prop^ty  which  Is  adapted  to 
business  uses  bring  about  the  formation  of 
a  company  tor  the  purpose  of  selling  the 
pTop&rty  to  the  company,  and  providing  the 
means  to  pay  the  purcliase  price  by  Indudi^ 
ethers  to  subscribe  tor  shares.  This  Is  legiti- 
mate, and  there  Is  no  rule  of  law  prohibiting 
such  a  transaction.  Such  person  or  pssons 
are  termed  "promoters."  They  usually  rej^ 
resent  themsrives  to  be  deeply  Inta'ested  In 
Its  success,  and  are  Instrumental  in  inducing 
tlie  sttbscrlpUons  of  stock  by  means  of  reinre- 
seDtatl<MU  and  promises  tn  relation  to  the  pro- 
jected enterprise.  As  a  rule,  the  promote 
possess  absolute  contnd  over  the  policy  and 
oi>aatlons  of  the  company  when  it  Is  first 
formed,  and  in  many  Instances  the  first 
board  of  directors  of  the  company  consist 
-of  Qomlnees  of  the  promoters,  and  ia  wholly 
within  his  m  their  oontrol.   The  sabscrip- 


tions  of  the  sharehcHders  are  made  upon  trust 
that  the  promoters  are  m&a  of  rectitude  and 
business  sagacity,  who  will  use  th^  knowl- 
edge and  exercise  their  control  over  the  en- 
terprlse  for  the  ben^t  of  the  company. 
Justice  demands  that  the  promoters  of  a 
company  should  not  abuse  the  confidence 
placed  In  them  by  the  stockh<dders,  or  de- 
rive any  unjust  advantage  through  their  con- 
trol over  the  organization  or  management  of 
the  company.  Mor.  Corp.  {  S46.  Under  thU 
definition  and  scope  of  the  c^ce  of  a  pro- 
moter as  laid  down  by  Morawetz,  Smith  was 
a  promote  In  the  proposed  enterprise  of  the 
Huron  Bindery  &  Printing  Company.  He 
was  a  party  to  the  r^resentation  made  to 
Charles  EIttles<m  as  inducement  to  ship  his 
property  to  Huron,  and  send  his  son,  as 
his  agent.  In  charge  of  the  property,  with 
Instructions  not  to  Join  in  the  enterprise  if 
the  representations  made  by  Smith  were  not 
true.  Undar  these  circumstances,  was  the 
knowledge  of  Smith,  the  promoter,  the  knowl- 
edge of  the  company  after  It  was  organized? 
A  promotw  is  not  an  agent,  for  agency  im- 
plies the  exorcise  of  a  principal,  and  a  dele- 
gation of  authOTity  from  the  principal  to  the 
agent  Therefore  a  corporation  Is  not  re- 
sponsible for  acts  p«^ormed  or  contracts 
entered  Into  by  a  promote  befcHre  it  came  in- 
to existence.  But  a  corporation  may.  how- 
ever, make  Its^f  responsible  for  such  acts 
and  representations  by  adoption.  The  adop- 
tion of  an  agreement  made  by  a  promoter  of 
a  CMTpwatlon  may  be  Implied  from  the  acts 
or  acquiescence  of  the  corporation  without 
any  express  acceptance.  After  a  corpora- 
tion has  knowingly  received  the  benefits  of 
an  arrangement  or  nndwstandlng  entered 
Into  by  Its  promoters,  it  will  not  be  p^*- 
mltted  to  deny  that  it  did  not  agree  to 
It  The  record  is  silent  as  to  when  the 
Huron  Printing  &  Bindery  Company  was 
organized,  and  who  were  the  office  and  dl- 
rect<^;  and,  were  It  not  that  the  answer 
admits  Its  organization,  we  should  be  left  in 
the  dork  as  to  whether  It  was  ever  propoiy 
organized;  but  by  this  admisrion  we  must 
presume  It  was,  and  that  Smith  was,  as 
stated  in  the  record,  and  claimed  by  him  to 
be,  vice  president  and  manager  of  the  cor- 
poration; and  the  undisputed  evidence  shown 
that  he  (Smith)  was  InfM^ed  that  the  prop, 
erty  sent  by  the  elder  Kittleson  was  his  prop, 
er^,  and  put  in  the  hands  of  his  smi,  J.  c. 
KltUeson,  as  his  agent  It  U  dear  that 
Smith's  knowledge  of  these  facts  was  the 
knowledge  of  the  company,  and  that 
error  was  committed  by  the  court  In  allo'vp. 
Ing  the  conversatltm  between  the  KlttleRon^ 
to  go  to  the  Jury. 

The  appellant  further  contends  that  th^ 
court  ared  In  admittii^  evidenee  tending 
show  that  J.  O.  Kittleson  was  not  the  own^r 
of  the  property  at  the  time  he  ezecate^  t.^^, 
bUl  of  sale  of  It  to  the  company,  anA  \t 
tends  that  the  company  had  no  notice  tb«.t  . 
property  was  not  the  property  of  the  4t>t^.^^ 
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ant  J.  O.  KittlcMM.  Tba  AcCnduts,  hartag 
deftit  wtth  ttae  pbtiDtlff  tke  ttieoar  that 
tM  was  the  owner  of  tbe  propaty,  are  es- 
topped ftom  maldaff  any  otber  defraiae  In- 
conalstent  with  such  conduct  Thla  eoo- 
tentlOD  i»  aot  tenable,  for,  aa  we-  hare  at- 
tempited  to  abow  in  diacnariac  Hie  aectmd 
coDtentlwi  of  iu>pellantB,  diat  Smtth'a,  tiie 
vice  pteMmH  and  managa%  knowtedgv  was 
tbe  knowledgv  ot  tha  miajinar.  and  that  he 
waa  a  party  and  was  knowing  ta  the  eondt- 
tlm  undo-  which  tbe  property  was  shipped 
to  Hunnu  and  tiie  company  twc^  It,  If  at  all, 
with  thla  knowledge.  Such  being  the  ease, 
It  was  DO  oror  to  ^low  who  was  the  owner 
of  ttie  pn^yerty  at  tin  time  it  was  taken  by 
the  defendant  nndlng  no  oror,  the  Judg^ 
Bent  la  afflnned. 


8T.  OROIX  LDMBBB  OO,  w.  VITOHBUt 
ctal. 

(Sopreaie  Oomt  of  South  Dakota.   Jin.  ^ 

1884.) 

Bas  JoBfOATA— I>BcniON  oir  Pbiob  Amu^ 
1*  A.  qnntiOD  decided  hy  the  mpreme  court 
on  &  former  app^U  becomea  die  law  of  the 
case  in  all  its  stages,  and  will  not  ordinarily  be 
reversed  Dpon  a  aecond  appeal  of  the  same  caae* 
when  tbe  Acta  an  rabatantfciUy  the  same. 

2.  The  same  nrie  ^nUes  \rtiere  tk»  fbrrner 
deciBioQ  was  made  by  the  hite  texdtorial  sfr 
preme  comt,  this  court  being  the  eiirrosior  of 
tliat  eoart. 

3.  A  record  on  a  former  ai^eal  in  tbe  same 
action  may  be  looked  into  for  the  parpose  of 
ascertaining  what  facta  and  questions  were 
before  the  coart,  so  as  to  see  the  proper  an* 

EUcadon  of  the  rule  that  each  decision  Is  the 
iw  of  the  case. 
(SyDabns  by  tha  Gonrt) 

Appeal  from  drcolt  oomt  Brown  coun^; 
I>.  Haney,  Judge. 

Action  by  the  St  Oroix  Lumber  Company 
against  Lester  O.  Mitchell,  Charles  F.  Hatclu 
and  WDIIam  Tennant  to  enforce  a  mechanic's 
Uen.  Plaintiff  had  judgment,  and  defend- 
ants appeal.  AiBrmed. 

Geo.  W.  Jenkins  and  F.  A.  Lnse*  fbr 
lonts.  Crofoot  &  gtereaa,  for  rsqmndeat 

OOBBON,  J.  TUa  was  an  aetkm  brought 
under  the  Medianlc^  lies  law  to  ftffedeae  a 
subcontractor's  lien  for  material  furnished 

to  the  oontiaetor  for  the  cnctifu  of  a  floor- 
ing milL  Judgment  waa  readend  for  the 
plaintiff,  and  the  dtfendaata  apgeaL  The 
tacts  found  by  the  court  arc^  In  sabatanoe, 
aa  follows:  That  on  the  6th  day  of  Jannary, 
1883,  the  defendants,  under  tMr  then  firm 
name  of  8.  8.  Pratt  &  Oo^*  made  a  cOTtract 
with  the  firm  of  Ghisholm  Bros,  ft  Gunn  to 
erect  for  them  &  flouring  mlB  at  AberdeoD, 
In  tbe  then  territory  of  Dateta;  that  between 
April  SOth  and  September  1.  1883,  tbe  ptaln- 
tlff  bareln  sold  and  delirered  to  tlie  oontract- 
ora,  Cailsholm  Bros.  &  Gunn.  lumber  to  tbe 
value  oC  •667.35;  that  said  himber  waa  tar- 
niahad  for  and  used  in  the  erection  of  said 


(a 

mm  under  tbm  said  ecntract;  that  on  Sep- 
tmber  10^  S88S;  &  notkse  of  Uen  was  dulr 
filed,  aod  "that  the  contract  between  S.  S. 
Pratt  Jk  Oou  and  GhWiofan  Bros.  &  Gunn  t» 
erect  sold  mB  was  made  and  entered  Into 
on  tbe  ath  day  of  Jaannry.  A.  D.  1883, 
and  while  chapter  M  of  the  Lawb  of  1881 
was  In  force,  and  ^lor  to  Mardi  9, 188S,  the- 
time  when  said  chapter  was  amended,  and 
that  no  notice^  as  provided  In  chaptCT  94, 
Lows  1881,  waa  erer  gtren  these  defendants- 
hty  plaintiff  of  Its  latently  to  famish  mate- 
rial for  flie  erectton  of  said  mm;  and  that 
theae  defmidantshadnoknowledKethat  plain- 
tiff had  fnmlalied  niataial  tot  said  (niiBholn> 
Btoa.  ft  Oonn,  to  be  used  In  said  mm,  until 
long  after  same  was  furnished,  and  at  or 
about  the  ttme  a  claim  for  lien  was  filed  by 
tbe  plaintiff,  aa  ba«tnbefore  set  forth.** 
From  the  facte  fband,  the  court  condnded^ 
as  mattv  of  law,  ttat  i^ahitlff  was  entnied- 
to  a  Judgment  ef  foredoenre,  and  baaed  Ita- 
eondnakuia  ^»on  the  tect  that  tbe  action  waa 
formerty  tried  in  tbe  district  court  of  Uifr 
Into  territory  of  Dakota,  and  judgment  ren- 
dered la  fiiTor  of  tbe  defendants;  that  an 
appeal  waa  taken  from  said  judgment  to  the 
late  BOprane  eomrt  of  said  twritory,  and  the 
Judgment  rermed;  and  that  the  question  of 
law  presoited  to  and  decided  by  that  court 
m  that  appeal  arose  npon  the  same  state  of 
liaets  foond  by  tbe  court  on  tbe  second  trial. 

The  leened  counsel  tor  the  respondent  now 
contend  that  <m  tbe  former  appeal  the  facts- 
were  sabstantlal^  tbe  same  as  on  the  pres- 
ent m»peal;  that  Che  question  of  law  then 
presented  and  decided  was  Identically  the 
same  as  tbe  one  presented  for  decision  on 
this  appeal;  that  the  decision  on  the  former 
aiveal  became  the  law  of  tbe  case,  In  alt 
ot  Its  subsequent  stages;  and  that  such  de- 
dslMt  is  ctmcluslTe  and  binding  upon  thls^ 
court,  aa  well  sa  npon  tbe  etreult  court  An 
examination  of  the  records  and  briefs  of 
connsd  on  the  two  appeals  disdoaea  the  feet 
that  counsel  for  the  respondent  are  correct 
In  their  statement.  The  quratlon  presented! 
for  our  decision  on  this  appeal  is  thus  stated 
by  the  learned  couosei  tor  appellants: 
"There  is  but  one  question  In  this  case:  Did 
tibe  repeal  of  the  law  requiring  notice  to  the- 
owner,  in  order  to  have  a  Uen  for  the  mate- 
rial furnished  by  a  subcontractor,  affect  con- 
tracts made  before  the  repeal  of  such  law, 
where  the  material  was  fumlataed  after  sncb 
law  was  repealed?"  This  was  the  Identical 
question  decided  by  tiie  territorial  supreme- 
court,  as  will  be  seen  teom  the  memomodum 
decision  made  by  that  court,  reported  In 
Lumber  Co.  t.  Mitchell,  «  Dak.  216,  CO  N.  W. 
624.  The  statement  of  facts  made  In  that 
case^  It  will  be  observed.  Is  substantially  the- 
same  as  that  found  by  tbe  court  below  oi» 
the  second  trial,  and  disclosed  by  tbe  record 
In  this  appeal.  The  case  must  therefore  be- 
nded by  tbe  decision  In  Bank  y.  Gllman,  (S. 
D.)  S2  N.  W.  869.  In  that  csae  thla  court 
h^  tbat  a  question  of  law  decided  by  tiie- 
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late  miiraiie  court  itf  t3»  t«Rltor7  on  a  far- 
mer appeal  became  tbe  law  of  the  caa^  In 
•n  Its  aobaeqmt  atagea.  and  wmfli  not 
ordlnarllj  be  conaklered  or  rerersed  on  a 
aeoond  appeal,  wtaen  tbe  facta  jpesoited  and 
the  qneatiou  were  anbataatlally  the  same. 
«ee,  alao,  Smltb  Olty  of  Ban  liola  OM90. 
<Gb].)  84  Pai&  810.  We  ace  «C  tbe  opinion 
that  the  learned  dreolt  coort.  In  fat^n^r  that 
It  waa  oondnded  by  the  formv  optnlon  of 
the  territorial  anpreane  court,  decided  cor- 
rectly, and  the  judgment  of  that  coort  moat 
be  afBrmed.  Under  the  dedalon  of  lUa 
court,  referred  to,  the  ^neatlMi  of  law  fHre- 
eented  by  the  record  on  tUa  appeal,  and  dto- 
cnased  b7  ^tmnme*  their  bticfa,  wiU  not  be 
conridered,  aa  ttie  dediioii  of  the  late  ao- 
preme  conrt  iqKm  the  qpesthm  preaented  ia 
tbe  law  ot  ttie  caw;  Tbe  jodgment  ef  tbe 
-drcait  conrt  la  alBnned.  AH  the  Jndgca  oon- 
^nrrlD^ 


Bipp  T.  on>DiNa& 

CBopraie  Oeart  «f  8o«th  Dakirta.   Jan.  <k 
18D40 

PATMarr— Wnu  Ooaeii  i  Pia»  ■  BlTmawcn— !>■ 

STBPOTlOn. 

1.  Where  payment  is  made  by  check,  whldi 
re<dtea  on  its  face,  "in  full  of  aD  demande," 
each  words  wtll  eonstitnte  a  recript  In  full,  aa 
^Sainst  the  payee,  only  iriwo  it  Is  sbovra  that 
he  bad  Icnowledce  of  the  preerace  of  sncn 
words,  or  facta  are  shown  which  in  law  would 
'diarfe  him  with  sach  knowledge. 

2.  The  posMasioe  of  such  knowledge  JtM, 
flpon  the  erudenoe  in  thia  oaa^  to  be  a  qaeatlon 
for  the  Jory. 

8.  An  instruction  is  properly  refused  whidi 
aaanmes  and  is  predicated  upon  a  fact,  as  es- 
tablished, whldi  the  evidenoe  learea  In  dfqMite. 
CByllaboa  by  the  Oomt.^ 

Api>eal  from  circuit  court,  Brown  county; 
A.  W.  Campbell,  Jwlse. 

Action  by  Frank  Rapp  against  G.  M.  Oid- 
■dlngB  to  recorer  on  account  Plaintiff  bad 
Jodgment,  ftom  which,  and  an  order  denying 
a  new  trial,  defendant  m»peala.  Afilrmed. 

r.  A.  Lna^  for  appeUant  F.  B.  Oani^I 
and  H.  H.  Potter*  for  respondent, 

KBLLAU,  J.  Respondent  sued  appelant 
to  recover  an  alleged  balance  of  a  ttireshlng 
wn.  Appelant  contended  Uiat  faia  contract 
waa  to  p^  but  a  part  of  tbe  bDl;  that  his 
tenant  waa  to  pay  the  larger  part  of  it  and 
that  the  agreement  waa  so  made  between  re- 
spondent hlmadf  and  the  tenant;  that  after 
tbe  work  was  done,  reapondent  and  hlma^ 
agreed  upon  tbe  amotmt  due  from  him,  and 
ke  paid  it  The  caae  waa  tried  before  a  Jury, 
who  gave  tbe  plaintiff  a  T«dipt  for  tbe  un- 
paid balance  of  bis  bill,  and  Judgment  was 
entered  acowUngly.  Defendant  appeals 
from  the  judgment  and  an  order  denying  a 
new  trial.  Tbe  qrnesUon  whetbv  tbe  credit 
was  given  to  ap^MOant  toe  the  full  amount 
•ot  the  lia-eablng  bm,  conconii^  which  the 
«rUteDce  waa  emu^flag;  la  aet  at  reat  b^ 


the  TenUct  «C  the  Jary.  Thcgr  held  him  Ba- 

ble.  The  fact  or  tbe  amount  of  tbe  payment 
by  appellant  ta  not  dlapated.  It  waa  by 
cbedk.  The  che<^'  waa  loat,  bat  It  waa  aat- 
iBfaetarUy  proved  that  upon  Us  face  were 
written  these  or  etoirnlent  words:  "In  Ml 
of  aU  demands  to  datb" 

Tkt  itrat  aaalgnmrat  ot  error  la  the  xeCoMi 
of  tbe  conrt  ta  Inatmet  the  jorj  to  retom  a 
verdict  for  defendant  "for  the  reaaon  that 
the  erldenee  showed  that  a  cwtaln  amount 
was  paid  la  fall  asttefactlon  of  the  daim, 
and  a  receipt  la  foil  given,  and  that  tbere 
waa  no  evidence  to  dunr  Ibat  tt  waa  glvm 
by  nrfstahe  or  fraud."  TUa  was  not  error, 
for  wb^lMT  tbe  teatlmony  8t»»i^  prepon- 
dmted  in  CavDr  of  app<aiant  vpon  tliat  qoea- 
tfon,  or  not  Ibore  was  suffldent  oootrary 
evldenoe  to  require  the  question  to  go  to  tbe 
jiHT.  BsiptHideat  tsatlfled  that  wlien  be  re- 
ceived the  check  be  dlsUaetly  told  the  appel- 
lant that  he  sbonU  bold  htm  for  the  balance 
of  tbe  Ua,  and  tint  appellant  replied  that  If 
be  sued  him,  and  got  judgment  It  would  be 
good.  This  certainly  went  to  disprove  the 
theory  that  tbe  amount  so  paid  waa  received 
la  Adl  aettlemeat  of  tbe  biU. 

It  Is  neact  aaalgnedaa  error  that  tbe  conrt  re- 
foaad  ai^eUant'a  requeat  to  choige  tbe  jmy 
'*ttaat  in  order  to  overcome  tbe  vBcct  a 
ehedc  ooatalning  a  receipt  in  fuB,  tbe  evidence 
ninat  tw  4^  a  clear  and  aatlafaetoiT  natm'e,  or 
that  by  some  mtstake  or  fraud  the  check  was 
notintended  by thetuuiiesasarecelptfDfull." 
This  instruction  was  objectionable  because  it 
assumed  that  the  words  in  tbe  check,  "In 
full  payment  of  all  demands,"  constituted  a 
receipt  as  against  respondent  If  those 
worda  had  proceeded  from  respondent,  or 
l>een  subscribed  by  Mm,  they  would  have 
been  his  rec^t,  and  prima  fade  evidence  of 
the  fact  recited,  but  they  were  the  work  of 
another.  They  cotild  only  be  charged  to  re- 
spondent when  shown  to  have  beea  adopted 
1^  him.  It  Is  probable  that  an  unqualified 
acceptance  of  tbe  check  contatutng  these 
words,  with  knowledge  of  tb^  presence, 
woold  have  constituted  sndi  adoption;  but 
such  knowledge  on  his  part,  or  what  In  law 
would  charge  him  with  such  knowledge,  was 
as  indispensable  foundation  upon  which  to 
rest  Us  responsibility.  He  testified  that  be 
did  not  read  the  check;  that  he  did  not  no- 
tice or  see  tbe  words  claimed  to  be  in  tbe 
check,  as  to  Its  being  in  full  of  all  demands; 
that  he  just  observed  Its  amount  and  got 
the  money  on  It,  at  the  same  time  notifying 
the  appellant  that  he  should  hold  him  for  the 
balance.  There  was  also  evidence  Inconsist- 
ent with  these  statements  of  respondent 
The  jury  might  have  found  that  he  did  know 
and  understand  its  terms  and  conditions,  but 
the  evidence  did  not  so  conclusively  prove  it 
as  to  Justify  the  coturt  In  assuming  it  as  an 
imdlsputed  fact.  The  court  had  already  In- 
structed the  jury  that  If  respondent  accepted 
and  used  tbe  check,  knowing  Its  contents,  be 
would  be  bound  by  its  terms.   Tbia,  we 
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think,  was  u  fl&TwaUe  tm  appelant  as  he 
coald  ask. 

It  was  urged  on  motion  for  a  new  trial, 
and  the  reftisal  of  the  motion  to  assigned  as 
enot,  that  the  evidence  was  Insnfflclent  to 
support  the  verdict,  In  that  It  did  not  show, 
or  tend  to  show,  that  respondent  did  not 
know  at  the  time  of  taking  the  check  that  it 
contained  the  words,  "In  full  of  all  demands," 
and  that  consequently  he  was  giving  a  re- 
ceipt In  fulL  It  la  true,  respondent  did  not 
categorically  swear  that  he  did  not  know  the 
check  contained  the  quoted  words.  That 
question  does  not  appear  to  have  been  asked 
him.  But  his  testimony  was,  as  before  men- 
tioned, that  he  did  not  notice  or  see  that  the 
check  contained  such  w(»^b;  that  he  did  not 
read  it  at  all;  that  he  Just  saw  that  It  was 
for  so  much  money.  On  the  other  hand,  ap- 
p^nt  testified  that- when  re^mndent  receiv- 
ed the  check  he  noticed,  and  called  his  (wit- 
ness') attention  to,  the  words,  "In  ttiSL  of  an 
demands,"  and  some  discussion  of  the  matter 
ensued  between  them.  The  trial  court,  with 
advantages  for  Judging  superior  to  our  own, 
thought  that,  upon  the  question  of  respond- 
ent's Icnowledge  of  the  presence  of  these 
words  in  the  check,  the  evidence,  with  the  in- 
fa^nces  fully  Inf^ble  from  It,  was  conflict- 
ing, and  overruled  the  motion  for  a  new 
trial  We  are  satisfied  that  we  would  not  be 
Jnsttfled  In  lurtding  othmrtB&  The  Judgment 
of  the  drcalt  court  la  affirmed. 


WALTER  A.  WOOD  MOWING  &.  REAP- 
ING MACH.  CO.  T.  LEE  et  al. 
(Supreme  Gout  of  Sonth  Dakota.    Jan.  0^ 
1894.) 

CHinsL  MoRToien — Validitt  or  BxsfiuTnw 

Attestinq  Witnessms. 

1.  A  mortgage  of  personal  property  Is  valid, 
as  between  the  parties  thereto,  and  as  to  sob- 
sequent  purchasers  and  incumbrances  having 
actnal  notice  of  sach  mortgage,  though  it  may 
not  be  attested  by  any  subscriUng  witness. 

2.  A  compliance  with  the  conditions  pre- 
scribed in  section  4384,  Oomp.  Laws,  that  "a 
mortgage  of  personal  property  mnst  be  signed 
in  the  presence  of  two  persons  who  most  sign 
the  same  as  witnesses  thereto,"  Is  only  required 
in  order  that  such  mortgage  may  be  entlued  to 
be  filed  In  the  office  of  renter  of  deeds  of  the 
proper  connty,  and  operate  as  constructive  no- 
tice to  creditors,  sobseqnent  purchasers,  and 
incnmbrancers  who  bave  no  actual  notice  of 
Boch  mortgage. 

(Syllabus  by  the  Court) 

Ap[>eal  from  circuit  court,  Minnehaha  coun- 
ty; Frank  R.  Alkens,  Judge. 

Action  by  the  Walter  A.  Wood  Mowing  & 
Reaping  Machine  Company  against  Lauren 
K.  Lee  and  others.  There  was  Judsment  for 
defendants,  and  plaintiff  appeals.  Reversed. 

J.  W.  Jonee,  (J.  L.  Townley,  of  counsel,) 
for  aiv^nt  Wlnsor  &  Klttredge,  for  re- 
spoudents. 

CORSON,  J.  Tbto  was  an  action  to  fore- 
oloee  a  chattel  mortgage.    Judgment  was 


rendered  for  tba  deAndants,  and  flie  plalntlfr 

appeals. 

Lauren  K.  Lee,  mortgagor,  and  Frank  H. 
Peavey,  Charles  T.  Peavey,  and  Edgar  O. 
Michoier,  compoc^g  tiie  firm  of  F.  H.  Peav- 
ey &  Co.,  as  subsequent  mortgagees,  were 
made  defendants.  It  is  alleged  hi  the  com- 
plalnt,  in  substance,  that  the  mortgage  upon 
which  the  action  was  brought  was  executed 
on  the  9th  d^  of  April.  1890,  and  was  given 
to  secure  an  indebtedness  from  said  Lee  to 
the  plaintiff  of  f2,366.2S;  that  subsequently, 
on  May  8, 1890,  the  said  Lee  executed  to  the 
said  F.  H.  Peavey  &  Co.  &  duttel  mortgage. 
Including  the  same  pr<^>erty,  to  secure  the 
sum  of  $20,000;  that,  &t  the  time  the  said 
mOTtgage  was  executed  to  said  F.  H.  Peavey 
A  Co.,  that  firm  had  actual  notice  that  sold 
Lee  had  executed  a  prior  mwtgage  on  tho 
property  to  the  plaintiff  to  secure  the  Indebt- 
edness due  from  him  to  It  On  the  trial  the 
defmdant  Lauren  K.  Lee,  being  called  as  a 
witness  In  behalf  of  the  plaintiff,  testified 
that  he  executed  the  chattd  mortgage  in  con- 
troversy, and  also  to  facts  tmdlng  to  lurnTe 
that  said  firm  had  actual  notice  that  he  (wit- 
ness) had  executed  a  <diattel  mortgage  on  the 
pcvfiocty  to  plaintiff  to  secure  his  Indebted- 
ness to  It  The  plaintiff  then  offered  In  evi- 
dence  bis  said  mortgage,  to  the  Introduction 
ot  which  the  counsel  tot  Peavey  &  Co.  ob- 
jected Ml  tb»  ground  that  the  Instnmient  of- 
fered was  not  a  chattd.  mwtgage,  as  It  was 
not  signed  In  the  presence  of  two  persons 
who  signed  the  same  as  witnesses  thereta 
The  objection  was  sustained,  tile  mwtgage 
occluded,  and  a  Judgmeeat  of  dlMnliwal  ren- 
dered. 

only  question  presented  tot  our  deci- 
sion Is,  was  the  chattel  mortgage  executed 
by  defendant  Lee  to  the  plaintiff  a  valid 
mortgage,  as  between  the  parties  thereto, 
and  as  against  F.  H.  Peavey  &  Co.,  subse- 
quent mortgagee,  assuming  they  had  actual 
notice  of  such  mortgage?  The  learned  coun- 
sel tor  appellant  cont^d  that  oxu:  statute  re- 
lating to  chattel  mortgages  does  not  require 
that  sndi  a  mortage,  as  between  the  parties 
tha^to,  and  as  to  subsequent  mortgagees 
with  actual  notice  of  such  prior  mortgage, 
shall  be  witnessed,  but  that  such  witnesses 
are  only  required  to  entitle  the  mortgage  to 
be  filed  In  the  office  of  the  register  of  deeds, 
and  operate  as  constructive  notice  of  the 
same.  The  learned  counsel  for  the  respond- 
ents insists  that  a  chattel  mortgage,  to  be 
valid  for  any  purpose,  must  be  signed  bi 
the  presence  of  two  persons,  who  shall  sign 
the  same  as  witnesses  thereto,  and  that,  as 
the  pretended  chattel  mortgage  offered  bk 
evidrace  In  this  case  was  without  witnesses, 
it  was  absolutely  void.  Respondents  rely 
upon  section  4384,  Comp.  Laws,  which  reads 
j  as  follows:  "A  mortgage  of  personal  prop- 
I  erty  must  be  signed  by  the  mortgagor  In  the 
I  presence  of  two  persons,  who  must  sign  the 
I  same  as  witnesses  thereto,  and  no  further 
i  proof  or  acknowledgment  Is  required  to  ad- 
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■dt  It  to  be  fltod."  Becflim  4SM,  Ciomp. 
Lam.  roadi  am  follows:  "Ucrtme  Is  a  ccn- 
trtct,  by  which  spedflc  property  to  hypothe- 
cmted  for  the  performance  of  an  act,  wlth- 
oot  the  neceeaity  of  a  change  of  poBsesaloo. 
A  mortgage  of  real  proi>erty  can  be  created, 
renewed  or  extended  only  by  writing,  exe- 
ented  with  the  fwrnalltieB  required  In  the 
caae  at  a  grant  ct  real  pn^erty."  It  wUl 
be  obsored  that  this  aection  proTides  ttiat 
a  mortgage  on  real  property  can  only  be  cre- 
ated, renewed,  attended  In  a  certain  man- 
ner, bat  makes  no  reference  to  the  manner 
of  creating  t^ttel  mortgageB,  although  the 
flrat  datne  evidoitly  apidlea  to  all  mort- 
gage* whether  real  estate  or  chattel  Tbia 
sectl«m  Is  imder  the  heading  of  "Mwtgage  In 
General."  and  Is  the  first  sectlrai  of  article 
1.  This  article  Is  followed*  by  article  2.  re> 
latbig  to  nunisages  of  real  propoty.  Sec< 
Hon  4372,  being  the  first  section  of  article  8, 
under  the  head  of  "Chattel  Mortgages," 
reads  as  foHowa:  "A  mortgage  of  personal 
property  may  be  made  aabstantlally  In  the 
toUowlng  fbrm."  A  Short  form  la  then  gtr- 
eot  Imt  no  mention  Is  made  of  witnesses,  nor 
are  blanks  left,  Indicating  that  any  are  re- 
quired. Among  the  sections  prorldlng  for 
the  filing  of  chattel  mortgagee,  and  the  effect 
to  be  given  them  as  constmctlTe  notice,  Is 
section  4384,  above  quoted,  and  upon  which 
respondent  rdles.  It  will  be  noticed  that  this 
■ectkm  concludes  as  follows  i  "And  no  fur- 
ther proof  or  admowledgmmt  la  required 
to  admit  It  to  be  filed."  It  seems  to  us.  ttom 
these  rarlouB  seotl<nis  of  the  statuto,  that 
the  oodlfloB,  by  inserting  this  section  among 
the  sections  relating  to  filing  and  the  effect 
of  filing  chattel  mortgages,  intended  to  only 
require  such  mortgages  as  should  be  filed 
tor  reowd  to  <^j«rate  as  constructive  notice, 
to  be  oaecuted  In  the  presoice  of  two  wlt- 
Q eases.  In  this  view  we  are  folly  sustained 
bf  the  courts  of  Wisconsin  and  Minnesota, 
which  have  statutes  very  similar  to  the  one 
we  are  now  considering,  except  that  the  stat- 
utes of  those  states  relate  to  real  property. 
In  Wisconsin  the  statute  provides,  substan- 
tlaUy.  that  all  conveyances  executed  within 
tiiat  state  shall  be  executed  In  the  loesence 
of  two  witnesses,  who  shall  subscribe  their 
names  to  the  sam&  Under  this  stotute  a 
number  of  decisions  have  beat  made  by 
the  supreme  comrt  of  that  state;  the  latest 
being  the  case  of  Leln«ikugel  r.  Kehl,  7S 
Wis.  288,  40  N.  W.  688.  In  that  case  th» 
oourt  says:  "It  appears  that  the  deed  was 
not  witnessed  nor  admowledged,  thou^n  ia 
due  tarm.  In  other  respects,  to  convey  the 
title  to  the.  grantee."  And  the  court,  aftor 
calling  attentton  to  other  cases  before  decid- 
ed by  that  court  upon  tiie  question,  further 
says:  "Attestation  and  acknowledgment  are 
fwmalltles  required  by  the  statute  to  ouble 
the  deed  to  be  reended  so  as  to  operate  as 
nottee  to  subsequent  purchasers,  but  are  not 
eaamtlal  to  transfer  the  title  as  between  the 


parttea."  That  court  held  the  same  doc- 
trine In  the  early  case  oi  Myrlck  McMil- 
lan. 18  Wis.  1S8.  In  Gilbert  v.  Jess,  81  Wis. 
110,  that  court  more  fully  discussed  the  ques- 
tion. The  actum  In  lliat  case  was  to  fore- 
close a  real-estate  mortgage,  and  the  ques- 
tion ivesented  Is  thus  stated  by  the  court: 
"In  determining  the  question,  •  *  •  It  is 
necessary  to  consider  whether  it  was  essen- 
tial It  should  have  been  witnessed  In  wd^" 
to  create  such  a  Hen  as  between  the  mort- 
gage and  mortgagee,  or  as  between  the 
pl^ntur  and  purdiaser  of  the  equity  of  re- 
demption with  actual  notice  ot  Ite  exist- 
ence." And  tarther  <m  In  the  (pinion  the 
court  says:  "There  are  no  negative  words 
In  the  statoto  of  1889  which  dedare  that 
a  conveyance  to  pass  title  even  aa  between 
the  parties,  must  be  witnessed  and  acknowl- 
edged; and  thwefwe  the  objection  to  the 
mcMTtgage  before  us  really  raises  the  ques- 
tion whether,  by  the  jwindideB  of  the  con>> 
mon  law,  aubacrtblng  witnesses  were  esswi- 
tially  necessary  to  the  validity  of  a  deed. 
Upon  that  point  the  authorltlea  are  too  em- 
phatic and  conclusiTe  to  admit  of  any  swl- 
ona  dlscusslw  w  reasonable  doubt,  *  *  * 
And,  this  being  the  case,  we  are  of  the  opin- 
ion that,  vaaAer  tbe  statute  of  1838,  (section 
9,  p.  178,)  It  was  In  no  wlae  essential  to  the 
validity  of  the  conveyance,  as  between  the 
parties,  that  It  abonUt  be  attested,  and  that 
consequently  the  mortgage  In  the  iweaoit 
case  was  effectual  to  create  a  lien  upon  the 
mortgaged  premises."  Minnesota  has  a 
statoto  •very  similar  to  the  stetoto  of  Wis- 
consin, requiring  ctrnveyancea  "to  be  exe- 
cuted to  the  presence  of  two  witnesses  who 
shall  subscribe  their  names  to  tbe  same  a» 
sodb."  The  supreme  court  of  that  state,  to 
Morton  T.  Lehind,  27  Minn.  8S,  6  N.  W.  378, 
says:  "To  pass  <^pp's  title  to  Payne,  noth- 
ing more  was  necessary  than  Its  execution 
and  delivery.  For  this  purpose,  neither  wit- 
nesses nor  acknowledgment  were  requisite." 
In  Johnatui  v.  Sandh<^,  80  Minn.  197,  14  N. 
W.  888,  which  was  the  case  of  a  reatestote 
mortgage,  the  court  says:  "Ctmdsely  stated, 
we  take  the  effect  of  all  this  to  be  *  *  * 
(8)  That  the  mortgage,  although  defective 
for  the  want  of  a  second  wltoess,  was  not 
thvefore  TOld,  but  was  valid  as  a^Unst 
Halc^,  [mortgagw.]  and  persons  having  no- 
tice, like  Fewer,  Stewart,  and  the  plaintiff;" 
citing  Morton  v.  Leland,  27  Minn.  85,  6  N. 
W.  878.  In  0(mlan  v.  Grace,  86  Minn.  276, 
80  N.  W.  880,  the  court  says.  "It  Is  the  sign- 
ing and  aeallng  that  constitute  an  Instru- 
ment a  deed,"  dtlng  tiie  cases  In  27  and  80> 
Minn.,  and  6  and  14  N.  W.  The  doctrhie, 
thor^ore,  laid  down  in  the  early  cases  In 
that  stated  of  Mdghen  v.  Strong,  6  Minn.  177, 
(GU.  Ill,)  and  Thompson  v.  Morgan,  6  Mton. 
292,  (Oa  199,)  referred  to  by  counsel  for  re- 
spondents, to  overruled,  and  the  doctrine  con- 
tended for  by  the  appellant  la  <dearly  es- 
tebllshed.   The  case  of  Parret  t.  Shaubhnt. 
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Z  Mbm.  828,  {CM.  258,)  does  not  leem  to  us 
40  be  In  conflict  with  the  later  cu«l  The 
<act  that  the  anpreme  court  of  that  state 
■liaa  modified  its  former  rlews  upon  this 
-question,  and  In  effect,  at  leaBt,  orerrnled  Its 
former  decMons,  adds  great  wtfght  to  Its 
later  dedslons  upon  the  question. 

The  conns^  for  respondents  have  etted  a 
number  of  anthortttes  In  mippcat  of  thdr  po- 
sitirai,  heading  that  a  deed  not  proparly  wit- 
nessed does  not  conrey  the  I^al  tUla.  We 
have  access  only  to  a  tffw  of  these,  and  we 
shnll  only  briefly  refer  to  those  we  have  been 
■aUe  to  consolt  The  case  of  Herwln  t. 
Oamp,  8  Oonn.  35,  Is  Inapplicable  as  an  au< 
thortty  bi  the  case  at  bar,  as  the  statute  im- 
•der  wfai<Ai  ttiat  decMon  was  rendered  cMi- 
•tained  native  words  that  could  not  hare 
Ijeen  properly  disregarded  by  the  court,  at 
lleost  In  a  common-law  action.  The  cases 
•of  Oonrder  t.  Graham.  1  Ohio,  SSO,  and  Pat- 
terson T.  Pease,  B  Ohio,  190.  seem  to  saiwfvt 
the  contention  of  respondents,  as  does  the 
-case  of  dark  foaham,  6  Wheat  0T7;  but 
«he8e  were  all  commtra-Jaw  actions,  and  de- 
-dded  under  the  statute  of  Ohio  of  1806, 
-which  we  have  not  been  able  to  eaunln^ 
-except  one  section  glren  In  the  opinion.  As- 
suming that  they  were  cwrectly  decided  un- 
■iSer  the  Ohio  statute,  sttll  they  are  not  aptdl- 
cnble  to  the  case  at  bar  fw  the  reason  that 
in  this  state  the  legal  title  to  property  does 
>not  pass  by  a  mortgage  until  its  tamAomn. 
A.  mortgage  Itself  only  creates  a  Um  opm 
the  property.  Sections  4880,  4381,  Oomp. 
Laws;  Orand  Forts  Nat  Bank  t.  Minneapo- 
lis &  N.  ICleTatiM-  Co.,  6  Dafe.  857.  48  N.  W. 
^806.  It  Is  e<»iceded  to  both  of  the  cases 
-cited  from  Ohio  that  the  deeds  were  evidence 
«f  a  contract  that  ctytild  be  enforced  In  equi- 
ty, and  were  not  al)e<^Qtely  TOld.  The  court,  to 
the  first  case,  in  spealtlng  of  the  deed,  says, 
"It  could  eonrey,  at  most,  only  an  equitable 
interest;"  and  to  the  latter  case  the  court 
says,  "It  is  conceded  that  such  a  deed  Is 
■«videnee  of  a  contract,  that,  under  proper 
-drcumstancee,  may  be  enforced  In  eqnity." 
It  will  thus  be  seen  ttiat  under  these  dedslons 
the  only  effect  of  a  failure  to  have  the  deeds 
■attested  by  two  witnesees  was  that  the  legal 
title  did  not  pass.  In  the  case  at  bar  the 
proceedings  to  foreclose  the  mortgage  were 
in  equity.  The  plaintiff  claimed  no  legal  ti- 
tle to  the  properl7,  but  only  a  lien  thereon, 
and  hence  no  question  arises  as  to  the  trans- 
fer of  the  legal  title.  In  proceedings  to  fore- 
close the  Uen  In  a  court  of  equity,  if  the  to- 
etrument  offered  In  evidence  Is  suffldent  to 
sbow  that  the  mortgagor  Intended  to  create 
■a  Uen  upon  the  property  in  favor  of  the  platn- 
tlCF,  it  Is  sufficient  as  between  the  parties 
thereto,  and  as  against  parties  having  actual 
notice  of  such  Men.  Da^:ett  t.  Bankto, 
81  Cal.  821;  RacouUlat  t.  Sonserato,  82  OaL 
-870;  Whittog  T.  Blcbdberger,  16  Iowa, 
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Counsel  far  respondents  further  contmd 
that  the  history  of  the  legislation  of  the  late 
ttfrltory  up«t  the  subject  (rf  diattel  moct- 
gages  clearly  indlrates  that  section  438i  in 
the  Code  OEf  1887  was  Intended  to  make  the 
attestation  of  two  witnesses  essential  to  the 
Talldi^  of  a  diattd  mwtgags  for  any  pur- 
pose but  an  examination  of  the  history  does 
not  lead  us  to  that  omclnalni.  The  God«  of 
1870  contained  the  following  section:  "Sec. 
16S2.  A  moptgage  ot  prasonal  proporty  can 
be  created,  rowwed  or  extmded  imly  by  a 
wrltlnc  subscEtbed  by  the  mort^gor."  As 
wlU  be  noUoed,  no  wltaesses  are  required  Iv 
thatsectton.  This  Is  conosded  1^  counsel  ftv 
the  respondoits.  nils  sectl<m  eonstltntod  the 
first  seotkm  undv  article  8  at  chattel  mort- 
gages. In  the  Code  of  1887,  section  4372, 
her^tfore  qnoted,  wiA<ax  provides  that  "a 
mortgage  of  personal  property  may  be  made 
substantially  to  the  toUowlng  form,"  took 
the  place  of  sectlfm  1682  of  the  Oode  of  187a 
The  omlsrion  In  section  4872  of  any  referaioe 
to  witnesses  would  seem  to  have  been  in- 
tended, as  provision  was  carefully  made  to 
section  4846  as  to  the  formalities  neeessary 
"to  create,  renew  or  extend  mortgagee  of 
real  property,"  by  the  eodtfioa.  Bnt,  be 
this  as  It  may,  sectton  4384  is  evidently  a 
new  sectlcm,  and  the  purpose  U  was  totenaed 
to  subserv«  can  only  be  determtoed  by  con- 
sidering the  object  the  leglalatnre  had  to 
Ttow  to  adopting  It  As  be&ire  stoted.  It  to 
placed  among  the  sections  providing  the  req- 
uisites necessary  to  make  a  ebattd  mortgage 
constructive  nottoe,  and  Hm  effect  of  filing 
the  same  to  operating  as  sndi  constructive 
notice  to  oredltns,  subsBquent  purcOiaserB,  and 
tocumbrancers;  and  we  cannot  resist  the 
conclurion  that  -Qie  object  of  the  legislature 
was  ^ply  to  provide  for  Ite  authentication 
for  the  purpose  of  flUng  and  opetattog  as 
constructive  notice.  Thm  are  no  negative 
words,  at  words  todleaflng  that  It  must  be 
attested  by  two  wttneww  to  make  It  valid 
between  the  parties  thereto.  At  common 
law,  no  witoesses  were  required  to  a  mort- 
gage of  perstMul  property,  and  a  mortgage  of 
such  property  could  be  created  without  writ- 
ing. Jones.  Chat  M<utg.  |  2.  The  eflCect 
of  such  mortgage  as  ooiurtructtTe  notice  Is 
glvoi  by  the  stotute,  and  me  cTfimtog  a 
right  ariatog  ln»n  constructive  notice  must 
show  that  the  statute  has  hem  substantially 
complied  with.  But  «M  i^atming  a  lien  sim- 
ply by  virtue  of  bto  mortgage,  as  against  the 
mortgagor  and  those  havtog  actual  notice  of 
his  mortgage,  is  not,  we  ttitok,  reqirired  to 
show  that  It  Is  so  executed  u  to  entltto  it  to 
be  filed  and  operate  as  ctmstmctlTe  notice. 
In  exfdodlng  the  platotiff*s  mortgage,  tiie 
court  erred;  and  the  Judgment  Is  roversed, 
and  a  new  trfaU  ordered. 


Digitized  by 


N.I>.} 


QUANDIX 


V.  LA  BAB. 


241 


6BANDIN  et  aL  T.  LA  BAR. 
^iqiraiie  Court  of  North  Dakota,    ilaj  8. 

1803.) 

Ptbuo  Lahds — Railboad  Oxantb— Whek  Titli 
Passes— Adtkrbb  Claimaiits— Forum  or  Joftis- 

DICTION  TO  DKTBHMINR. 

1.  Conrta  are  without  jurisdiction  to  de- 
clare the'  rights  of  parties  to  certain  real  es- 
tste  while  the  title  to  snch  real  estate  remains 
in  the  United  States,  and  a  contest  is  pending 
in  the  iato-ior  departmeot  between  one  of  the 
parties  litigant  and  the  grantor  of  the  other 
to  test  their  daims  to  the  land.  Until  the  title 
passes  from  the  United  States,  exclaslTO  jn- 
risdiction  to  determine  the  rights  of  adverae 
daimante  to  aiieb  land  rests  in  that  dqjwrt- 
meat  of  government  charged  by  law  with  the 
diqKwa)  of  the  pablic  lands. 

2.  The  grant  of  lands  by  congress  to  the 
Northern  Pacific  Railroad  Oompamr  did  not 
Test  in  said  company,  upon  the  dranlte  loca- 
Om  of  Its  line,  title  to  any  lands  within  what 
is  known  as  the  "Indemnity  Belt"  Nor  does 
the  seiecti(Hi  of  snch  lands  by  the  company, 
without  the  approval  or  sanction  of  the  secre- 
tary of  the  Interior  in  some  manner  expressed, 
pass  any  title  to  the  railroad  company;  but 
such  selection  so  far  segregates  the  land  se- 
lected from  the  public  domain  that  any  party 
snbseqneotly  seeking  to  acqoire  righta  therein 
takes  the  same  subject  to  the  nltimate  deci- 
sion ot  the  interior  deiiartment  aa  to  the  legal- 
ity of  such  selectioiL 

(Srllabna     tha  Gonrt.) 

Appeal  from  district  court,  Train  county; 
Winiam  B.  MoGimnell,  Jndse. 

Action  John  L.  Oraxkdln  and  WDUam  J. 
Grandln  aenlnst  B.  G.  La  Bar  to  quiet  tlfle 
10  land,  and  for  an  Injunction.  PlalntUTs  bad 
fudsnunt,  and  defoidant  appeals.  Rerersed. 

S.  B.  Plnuey  and  J.  B.  Robinson,  for  appel- 
lant  Garmody  &  Leslie,  toe  respondects. 

BARTHOLOMEW,  0.  J.  Tills  case  was 
before  this  court  at  the  October  term,  1891, 
upon  an  interlocutory  order,  and  Is  repwted 
In  2  N.  D.  20S,  60  N.  W.  151.  A  fuU  sum- 
mary of  the  pleadings  Is  given  in  that  case, 
and  Deed  not  be  repeated  here.  It  will  an- 
swer our  purpose  to  state  that  the  plaintiffs 
and  respondents  claim  to  be  the  equitable 
owners  of  a  certain  quarter  section  of  land 
in  Traill  county  by  virtue  of  a  purchase 
from  the  Northmi  Pacific  Railroad  Company, 
made  and  recorded  In  18T6.  The  land  Is  In 
what  Is  known  as  the  "Indemnity  Belt"  of 
lands  granted  by  congress  to  said  railroad 
company,  and  no  patait  therefor  has  ever 
been  Issued  by  the  United  States.  It  is  al- 
lied that  the  defendant  and  appellant  Is  in 
poMCBslon  of  said  land,  and  Is  cropping  the 
sam^  and  sapping  the  land  of  Its  goodness 
and  strength,  and  that  aK>oIIant  Is  entirely 
Insolvent  A  decree  Is  asked,  declaring  re- 
spondents  to  be  the  equitable  owners  of  said 
land,  and  that  appellant  has  no  right  title, 
or  Interest  th^ein,  and  i>erpetually  enjcto- 
ing  appelant  from  tilling  said  land,  or  in  any 
manner  Interfering  therewith.  The  answer 
denies  all  the  allegations  of  ownen^ip  con- 
tained in  the  complaint  and  sets  forth  that 
the  aK>eUflut  is  In  possession  of  the  land 
T.57K.w.nOd4— 16 


under  the  pre-emption  laws  of  the  United 
States;  that  said  land  was  at  the  time  of 
appellant's  settlement  thereon,  and  still  Is, 
public  land  of  the  United  States  subject  to 
pre-emption,  and  was  so  declared  by  order 
of  the  secretary  of  the  Interior,  dated  August 
15,  1887;  and  it  further  &ven  that  a  contest 
was  and  is  pending  before  the  commissioner 
of  the  genra'al  land  office,  between  this  appel- 
lant and  respondents'  grantor,  to  determine 
the  rights  of  the  respective  parties  In  tbSm 
particular  tract  ot  land. 

The  conclusion  we  have  reached  In  this  case 
renders  It  improfltable  and  improper  for  t» 
to  discuss  more  than  a  single  error  assigned. 
While  the  pendency  of  a  contest  before  the 
Interior  department  between  the  appellant 
ber^n  and  respondents'  grantor  to  determine 
their  rights  to  the  land  m  controversy  was 
pleaded  in  abatement  of  this  action,  yet  the 
learned  trial  court  seems  to  have  regarded 
the  plea  as  bad.   No  finding  is  made  upon 
the  qiiestl<m,  and  evidence  was  excluded  that 
would  have  established  the  pendency  of  such 
contest.    Whether  or  not  such  plea  was  bad 
depCTds  upon  the  condition  of  the  title.  If 
the  United  States  bad  parted  wiib  Its  title,— 
if  the  legal  title  had  passed  to  respondents' 
grantor,  the  Northern  Padfic  Railroad  Com- 
pany,—thai  the  Interior  department  Is  with- 
out further  Jurisdiction.  In  the  matter,  and  all 
controversies  about  the  title  must  be  waged 
In  the  propaly  constituted  courts.  If,  on  the 
other  hand,  the  legal  title  still  remains  In 
the  general  government  and  has  not  been 
so  entirely  earned  by  some  other  party  that 
nothing  remains  to  be  done  except  the  mere 
ministerial  act  of  Issuing  a  patent  to  such 
party, — if  any  act  remalna  to  be  done,  or  any 
controverted  question  of  fact  remains  to  be 
considered  and    passed   upon,  before  any 
party  is  enUUed  to  patent— then  the  Interior 
department  is  the  tribimal  constituted  by 
law  and  authorized  to  hear  and  determine 
all  questions  pertaining  to  the  rights  of  the 
respective  parties  to  receive  the  patent- 
Steel  V.  Refining  Co.,  106  U.  S.  447.  1  Sup. 
Ct  389;  Johnson  v.  Towsley,  13  WalL  72; 
Moore  v.  Bobbins.  06  U.  S.  538;  Marqueze  v. 
Prlsble,  101  U.  S.  473;  U.  S.  v.  Schurz.  102 
U.  S.  396.    If  respondents  recover  In  thl» 
case,  it  must  be  upon  the  strraghth  of  their 
titie  to,  or  rights  in,  the  land  In  controversy- 
Absence  of  all  titie  or  right  In  appellant  will 
not  aid  them.    What  then,  is  the  nature  of 
their  title  or  right?    It  appears  from  the 
undisputed   evidence  In  this  case  that  la 
March.  1883,  the  land  In  controversy  was  ae^ 
lected  by  the  agent  of  the  Northern  Pactflc 
Railroad  Company  to  indemnify  said  con>- 
pany  tor  the  loss  of  certain  lands  within  the 
limits  of  their  primary  grant.    A  list  of  selec- 
tions, and  a  list  of  lands  In  place  lost  to  tH» 
company,  was  filed  In  tbe  local  land  oflkQ^ 
at  Fargo,  and  forwarded  to  the  general  land 
office  In  Washington.    It  1m  aUeseft  and 
found  as  a  fact  that  these  selections  \»ere 
made  under  tbe  direction  of  tha  aecteitary  ^ 
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tbe  Interior.  The  only  evidence  In  the  rec- 
ord ct  this  fact.  If  It  can  he  called  CTldence. 
Is  a  recital  In  an  opinion  of  the  secretary  of 
tbe  interior  in  the  case  landing  In  that  de- 
partment that  snch  was  the  fact  But  that 
opinion  1b  not  final;  the  case  is  still  pend- 
ing on  a  motion  for  rehearing,  and  hence 
fben  Is  nothing  to  support  the  finding  that 
the  selection  was  made  "under  the  direc- 
tions of  tbe  secretary  of  the  Interior."  The 
recOTd  fails,  also,  to  show  that  any  action 
whatever  was  ever  taken  by  the  Intoior  de- 
partment upon  the  list  of  selections  filed  on 
March  19,  1888,  and  which  contained  the 
land  in  controTersy.  Upon  tbe  record  as 
made,  it  api>earB  that  this  land  was  within 
the  belt  of  lands  from  which  the  respond- 
ents* grantor  was  anthorized  to  select  lands 
to  Indemnify  It  tor  lands  lost  within  the 
limits  of  tbe  original  grant;  that  such  land 
had  been  "selected"  by  the  Northern  Padflc 
Railroad  Company,  and  a  list  containing  the 
land  filed  In  the  land  office  at  Fargo,  and 
forwarded  to  tbe  general  land  office  at  Wash- 
ington. What  right  or  title  to  this  hind  did 
the  railroad  company  obtain  by  reason  of 
these  facts?  It  Is  urged  by  the  respondeats 
that  tbe  grant  to  the  Northern  Pacific  Ball- 
road  Oompany  by  the  act  of  congress  ap- 
proved July  2,  1864»  was  a  grant  In  qnan* 
tlty  and  in  praesenti,  and  that,  upon  the 
filing  of  the  map  of  definite  location,  tbe 
title  became  fixed  in  the  company,  not  only 
to  the  lands  within  the  original  grant  tben 
remaining  subject  to  tbe  terms  of  this  grant, 
bnt  also  to  so  much  of  the  odd  sections  in 
tbe  indemnity  belt  as  might  be  required  to 
make  good  to  the  railroad  company  tbe  full 
quantity  of  20  sections  per  mile  on  each  side 
of  Its  line,  and  that  this  title  passed  by  vir- 
tue of  the  grant;  and  that,  where  tbe  whole 
of  the  odd  sections  within  tlie  indemnity  belt 
was  required  to  make  up  the  deficiency,  no 
selection  was  required,— that  tbe  entire  belt 
was  withdrawn  l^m  settlement  by  tbe  act 
ct  congress;  and  that,  whore  all  the  lands 
within  the  belt  were  not  required  to  make 
ap  tba  defldoicy,  a  selection  was  necessary, 
not  to  pass  title,  but  to  designate  what  land 
was  subject  to  settlement  This  we  regard 
M  the  substance,  thou^  not  the  language, 
of  respondents'  argument 

Tbe  portion  of  tbe  granting  act  here  In- 
volved is  as  ffdlows:  "That  there  be,  and 
hereby  Is,  granted  to  the  Northern  Pacific 
Ballroad  Oompany,  Its  successors  and  assigns, 
finr  the  purpose  of  aiding  in  the  construction 
of  said  railroad  and  tdegraph  line  to  the 
Padflc  coast,  and  to  secure  the  safe  and 
speedy  transixntation  of  the  malls,  troops, 
munitions  of  imr  and  public  stores  over  the 
route  of  aaid  line  of  railway,  evoy  alternate 
section  of  public  land,  not  mlno^.  designated 
fey  odd  numbors,  to  tbe  amount  of  twenty 
altouate  sections  per  mile  on  each  side  of 
said  railroad  line,  as  said  company  may 
adopt,  through  the  territories  of  tbe  United 
"States,  and  ten  alternate  sections  of  land  pa 


mile  on  each  side  of  said  railroad  whenever 
it  passes  through  any  state,  and  whenever  on 
the  line  tbweof  tbe  United  States  have  foil 
title  not  reserved,  sold,  granted  or  othowlse 
appropriated,  and  free  from  pre-emption  or 
other  claims  or  rights,  at  tbe  time  the  line  of 
said  road  Is  definitely  fixed  and  a  plat  thereof 
filed  In  tbe  office  of  tbe  commissioner  of  the 
general  land  office;  and  whenever,  prior  to 
said  time,  any  of  said  sections  or  parts  <tf 
sections  shall  have  been  granted,  aold,  re- 
served, occupied  by  homestead  settlers  or  pre- 
empted, or  otherwise  disposed  of,  otba  lands 
shall  be  selected  by  said  company  in  lien 
thereof,  under  the  direction  of  the  secretary 
of  the  Interior,  In  alternate  sections,  and  des- 
ignated by  odd  numbers,  not  more  than  ten 
miles  beyond  the  limits  of  said  alternate  sec- 
tions. •  •  *  That  the  president  of  tbe 
United  States  shall  cause  tbe  lands  to  be  sur- 
veyed for  forty  miles  In  width  on  both  sides 
of  the  entire  line  of  said  road,  after  the  gen- 
eral route  shall  be  fixed,  and  as  fast  as  may 
be  required  by  the  construction  of  said  rail- 
road; and  the  odd  sections  of  land  h»«by 
granted  shall  not  be  liable  to  sale^  or  oitiy, 
or  pre-emption  bef<H«  or  after  they  are  sur- 
veyed, except  by  said  company,  as  ^ortded 
In  this  act"  These  and  similar  prorlslons 
have  been  often  before  the  courts,  and  we 
believe  their  scope  to  be  well  defined  and 
declared,  and  reepondente*  contention  is  with- 
out substantial  support  In  tbe  authoritlea. 
That  tbe  grant  was  a  grant  In  fwaesmtl  as  to 
the  lands  subject  to  the  grant  that  were  ■l^ 
uated  within  the  40-mIle  limit  has  been  often 
dedded,  and  the  cases  are  familiar;  but  be- 
yond that  limit  It  has  nev»  been  held  that 
the  grant  in  praesenti  extended,  excq^  In  the 
single  case  of  Railroad  Co.  v.  Barnes,  2  N. 
D.  SIO.  51  N.  W.  386.  Tbe  other  cases  most 
relied  upon  as  sustaining  tbat  posltlfm  are 
Railroad  Oo.  v.  Wlggs,  43  Fed.  333,  and  St 
Paul  &  P.  R.  Oo.  v.  Northern  Pat  E.  Co., 
130  U.  S.  1, 11  Sup.  Ot  389.  An  examination 
of  these  cases  will  disclose  that  they  arose 
within  what  were  states  at  the  date  of  tiie 
granting  act  snd,  consequoitly,  where  the 
40-mlle  limit  covered  both  the  original  grant 
and  the  indemnity  b^t.  In  Butts  v.  Railroad 
Co.,  lid  U.  S.  60.  7  Sup.  Ot  100,  the  court 
used  this  language:  "Tbe  sixth  section  de- 
dares  that,  after  tbe  general  route  shall  be 
fixed,  the  president  shall  cause  tbe  lands  to  be 
snrveyed  for  forty  miles  In  width  on  both 
sides  of  the  entire  Uue  as  ^t  as  may  be  re- 
quired for  tbe  construction  of  the  road,  and 
that  tbe  odd  sections  granted  shall  not  be 
liable  to  sale,  mtry,  or  pre-emption  before 
or  after  th^  are  surv^ed,  exc^t  by  the 
company.  The  general  route  may  be  con- 
sidered as  fixed  when  Its  graeral  course  and 
direction  are  determined  after  an  actual  ex- 
amination of  tbe  country  or  from  knowledge 
of  it  snd  Is  designated  by  a  line  on  a  map 
showing  the  general  features  of  the  adjacent 
country,  and  the  idaces  through  or  by  wlilch 
it  wlU  pass.  •  •  •  When  tbe  gmeral  roow 
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of  the  road  la  thns  fixed  In  good  faith,  luia 
iDformntion  Qiereof  given  to  the  land  ae- 
partment  by  filing  the  map  thereof  with  the 
commlsskmer  of  the  general  land  office  or 
tlie  secretary  of  the  Interior,  the  law  with 
<lraw8  from  sale  or  preemption  the  odd  sec 
tiou  to  the  extent  of  forty  miles  on  eacL 
side."  The  case  in  139  V.  S.,  11  Sup.  Ct,  Iv 
li  trae,  holds  that  nnder  the  facts  in  tliat 
case  the  whole  of  the  odd  sections  In  the  In- 
demnity hdt  were  required  to  make  up  thb 
deficiency  for  lands  In  place  lost,  and  thai 
Qo  selectloDB  whatever  were  required.  Tet  tt 
Is  clear  to  ub  that  snch  holding  is  based  cm 
the  fact  that,  both  by  the  law  and  by  order 
of  the  Becretary  of  the  int^lor,  such  lands 
had  been  withdrawn  and  segregated  from  the 
public  domain  for  the  ezcInsiTe  use  and  ben- 
^t  of  the  NorthKn  Padflc  Railroad  Com- 
pasy.  In  speaking  of  the  nature  of  the  grant 
to  the  Northern  Pacific  Railroad  Company, 
the  court  say:  "As  seen  by  the  terms  of  the 
tliird  section  of  the  act,  the  grant  is  one  In 
praeaentl;  that  Is,  it  purports  to  pass  a  pres- 
ent title  to  the  lands  designated  by  alternate 
sections,  subject  to  snch  exceptions  and  reser- 
ntlons  as  may  arise  from  sale,  grant,  pre- 
emption, or  other  disposition,  prerioua  to  the 
time  the  definite  route  of  the  road  Is  fixed. 
The  language  of  the  statute  Is  'that  there  be, 
and  hereby  Is,  granted'  to  the  company, 
ercry  altmiate  section  of  the  lands  designat- 
ed, which  implies  that  the  property  itsdf 
la  passed,  not  any  special  or  limited  Interest 
ht  It   The  words  also  Import  a  transfer  of 
a  present  title,  not  a  promise  to  transfer  one 
In  the  fatnre.    The  route  not  being  at  the 
time  det^mlned,  the  grant  was  in  the  nature 
of  a  float,  and  the  title  did  not  attach  to  any 
specific  sections  until  they  were  capable  of 
fdaitlficatl<Hi;  but,  when  once  Identified,  the 
title  attached  to  them  as  of  the  date  of  the 
grant,  except  as  to  such  sections  as  were  spe- 
dflcaily  reserved.    It  Is  in  this  sense  that 
the  grant  Is  termed  one  in  praesenti;  that  Is 
to  say,  It  Is  of  that  character  as  to  all  lands 
within  ttie  terms  of  the  grant,  and  not  re- 
served from  It  at  the  time  of  the  definite  lo- 
cation of  the  route."   That  the  court  was 
there  speaUng  exclusively  of  the  lands  with- 
in the  original  grant  Is  clear  from  the  fact 
that  It  Is  only  from  those  lands  that  any  res- 
ervations are  made  by  reason  of  sales,  grants, 
or  pre-emptions.   Nor  Is  the  case  In  43  Fed. 
better  authority  for  respondents'  position. 
That  case  arose  In  California  under  the  grant 
to  the  Soothem  Pacific  Railroad  Company, 
whl(A  has  the  same  provisions  substantially 
that  are  found  In  tiie  grant  to  the  Northern 
Pacific  Prior  to  the  time  the  alleged  rights 
of  the  defendant  were  initiated,  the  land  had 
been  withdrawn  from  setUement,  both  by  the 
express  terms  of  the  statute,  .as  stated  in  the 
opinion,  and  by  the  order  of  the  secretary  of 
the  Interlmr.   The  opinion  does  not  treat  of 
the  date  at  which  title  to  the  company 
passed,  but  of  the  date  after  which  no  ad- 
verse risfats  omld  attach;  and  while  tt  Is 


not  necessary  for  us  to  either  Indorse  or  re- 
ject all  that.  Is  said  on  ttiat  point  by  the 
learned  Judge  who  wrote  that  opinion,  yet 
the  case  Is  c^alnly  no  authority  for  the 
position  that  title  to  Indemnity  lands  passed 
to  the  benefldaxy  by  Tlrtue  of  the  grant  and 
In  praesentL 

Nor  do  we  find  In  the  wording  of  the  stat- 
ute any  support  for  respondents*  position.  It 
reads:  "That  there  be,  and  hereby  is,  grant- 
ed to  the  Northern  Pacific  Railroad  Company 
•  •  •  every  alternate  section  of  laud, 
not  mineral,  designated  by  odd  numbers,  to 
the  amount  of  twenty  alternate  sections  per 
mile  on  each  side  of  said  railroad  line.**  It 
Is  tiie  "twenty  alternate  sections  per  mile" 
that  constitutes  the  present  grant  From 
those  sections  cotain  possible  exceptions  and 
reservations  are  made,  and  then  follows  a 
privilege  to  the  company.  In  case  of  losses 
by  reason  of  such  exceptions  and  reserva- 
tions, to  select  lands  in  other  alternate  odd- 
numbered  sections,  "not  more  than  ten  miles 
beyond  the  limits  of  said  alternate  sections." 
But  this  privilege  did  not  constitute  a  pres- 
ent grant  It  vested  In  the  railroad  com- 
pany a  right  through  and  by  which,  In  the 
contingency  specified,  it  might  acquire  title 
to  the  additional  or  indemnity  lands.  But 
It  required  something  more  than  the  exist- 
ence of  the  grant,  and  the  location  and  con- 
struction of  the  railroad  in  accordance  with 
the  tmns  of  the  grant,  to  vest  the  title  to 
such  additional  lands  In  the  company.  It 
required  a  legal  selection;  and  until  such  se- 
lection was  made,  and  the  legality  of  the 
selection  la  some  manner  established,  the 
company  could  claim  no  right  or  Interest 
whatever  in  any  specific  tract  within  the  In- 
demnity belt  Ryan  v.  Railroad  Co.,  99  U.  3. 
382:  GrlnneU  v.  Ralh-oad  Co.,  103  U.  S.  T39; 
RalUY>ad  Co.  v.  Herring,  110  U.  S.  27,  8  Sup. 
Ot  485;  Kansas  Pac.  R.  Co.  v.  Atchison,  etc., 
R.  Co.,  112  U.  S.  414,  S  Sup.  Ct  208;  St 
Paul,  etc.,  R.  Co.  v.  Winona,  etc.,  R.  Co.,  112 
n.  S.  720,  6  Sup.  Gt.  334;  Wisconsin  Cent 
R.  Co.  V.  Price  Co.,  133  U.  S.  496,  10  Sup.  Ct 
841;  U.  g.  V.  Missouri,  K.  &  T.  R.  Co.,  141 
U.  8.  858,  12  Sup.  Ct  13;  BlUng  v.  Thex- 
ton,  (Mont)  16  Pac.  931;  Jackson  v.  La 
Houre  Co.,  1  N.  D.  238,  46  N.  W.  449.  The 
decision  In  Railroad  Co.  v.  Barnes,  2  N.  t>. 
810,  51  N.  W.  386,  upon  the  question  here 
discussed,  was  reached  upon  the  assumpttou 
that  the  grant  to  the  Northern  Pacific  Rail- 
road Company  was  a  grant  In  quantity  ab- 
solutely; that  the  government  was  bound  to 
withhold  from  settlement  sufficient  land  to 
enable  the  railroad  company  to  receive  an 
amount  equal  to  20  sections  per  mfle  on  eacn 
side  of  Its  road,  and  hence  could  dispose  of 
no  lands  In  the  Indemnity  belt  unless  a  suf- 
fldent  quantity  remained  undisposed  of  to 
fill  the  requirements  of  the  grant  We  are 
entirely  satisfied  that  this  assumption  was 
unwarranted.  The  grant  fixed  tiie  termini 
of  the  contemplated  lln^-Kine  upon  Lake  Su- 
periWj  and  the  other  upon  Paget  sound,— bat 


Digitized  by 


244 


NOBTHWESTEBN  BEFOHTEB,  Vol.  57. 


(N.  J>. 


the  company  was  at  liberty  to  oonstmct  the 
line  npott  any  route  that  It  deemed  most 
feasible,  within  the  bonndarleB*of  the  United 
States,  and  north  of  the  forty-fifth  parallel; 
hence,  the  grant  of  an  absolute  quantity  ot 
land  within  50  miles  on  either  side  of  the 
line  as  It  might  ultimately  be  establtahed 
could  be  satisfied  only  by  the  practical  with- 
drawal from  settlement  of  all  land  north  of 
the  forty-fifth  parallel.  Bnt  the  grant,  by 
Its  terms,  contemplated  that  no  lands  should 
be  withdrawn  firom  the  opoatlon  of  the  land 
laws  until  the  definite  location  of  the  line  of 
the  road.  At  that  time,  and  upon  filing  a 
map  showing  such  location,  the  law  with- 
drew flt>m  settlement  the  lands  then  remain- 
log  unappropriated  In  the  odd-nnmbo^  sec- 
tions  within  the  40-miIe  limit  All  other 
lands  were  stIU  left  by  the  grant  subject  to 
the  ordinary  operation  of  the  land  laws.  The 
grant  was  a  grant  In  quantity,  subject  to 
two  contingencies;  First,  that  the  title  to 
the  odd-numbered  sections  within  the  40- 
mile  limit  from  the  lln^  as  definitely  locat- 
ed, should  at  the  time  of  such  location  re- 
main In  the  United  States,  "not  reserved, 
sold,  granted  or  otherwise  appropriated,  and 
free  from  pre-emption  or  other  claims  or 
rights."  If  that  should  not  be  the  case,  then, 
second,  that  at  the  time  such  ftict  was  estab- 
lished, and  the  company  saw  proper  to  ex- 
ercise, and  did  exercise.  Its  right  to  select 
other  lands  to  indemnify  It  for  lands  so  lost, 
there  should  remain  in  the  odd-numbned 
sections  within  the  specified  indemnity  limit 
a  suffldrat  amount  of  land,  unreserved  and 
unappropriated,  and  free  from  pre-emption 
or  other  claims  or  rights,  and  to  which  the 
United  States  had  a  like  full  title,  to  m- 
demnlfy  the  comi)any,  In  acres,  for  all  land 
lost  In  the  primary  grant.  When  the  com- 
pany receives  all  the  lands  thus  designated 
within  both  the  40  and  the  60  mile  limit, 
then  the  t»ms  of  the  grant  are  fully  satis- 
fled.  It  Is  proper  to  add  that  two  members 
of  this  court  were  not  qualified  to  sit  la  Rail- 
road Co.  V.  Barnes,  and,  under  a  constltu- 
Uonoi  provision,  district  Judges  were  called 
in  to  sit  with  Chief  Justice  CwUsa,  who  vlg- 
orouely  dlssmted  from  the  opinion  of  the 
majority  in  that  case;  and  no  Judge  of  this 
court  has  ever  concurred  In  or  approved  the 
decision  in  that  case,  and,  so  far  as  that  de- 
cision Is  Inconsistent  with  the  -views  herein 
announced,  it  is  expressly  disapproved. 

Respondents*  grantor  received  no  title  to 
this  land  by  virtue  of  its  grant  Did  It  re- 
ceive title  by  virtue  of  Its  selection?  The 
statute  requires  the  selections  to  be  made 
"under  the  direction  of  the  secretary  of  the 
tnterlOT."  In  Jackson  v.  La  Moure  Co.,  su- 
pra, this  court  said:  "It  Is  also  necessary 
for  that  department  [interlw  department]  to 
detomlne  whether  the  lands  which  the  com- 
pany desires  to  select  for  Indemnity  are  open 
to  selection,— whether  there  Is  not  some  prior 
claim  upon  them  in  behalf  of  settlers  or  oth- 
ers.   It  is  tlierefore  entirely  propor  that  the 


secretary  of  the  Intolor  should  have  tbe 
right  to  approve  or  dlsapivoTe  of  the  selec- 
tion before  it  becomes  final.  This  Is  clearly 
the  meaning  in  the  provision  of  tbe  grant  to 
the  NorOiem  Padflc,  which  declares  that  the 
Indemnity  lands  shall  be  selected  by  the  com- 
pany "undw  the  direction  of  the  secretary 
of  the  Interior,'  [citing  EUlng  v.  Thexton,  sa- 
pra,  and  St  Paul,  etc.,  R.  Co.  r.  Winona, 
etc,  R.  Oa,  supra.]  The  statute  must  have 
the  same  construction  that  would  be  gtvoi 
It  if  the  word  "approval'  had  been  nsed  In 
place  of  the  word  'direction.' "  The  sa- 
preme  court  of  Minnesota,  in  a  very  recent 
case,  (Resso-  Carney,  54  N.  W.  89.)  cm- 
strulng  fhia  same  grant,  said:  *Tb»  selec- 
tion of  indemnity  lands,  which  was  to  be 
made  'under  the  direction  of  the  secretary 
of  the  interior,'  did  not  become  effectual,  nor 
did  the  tide  pass  from  the  United  States,  at 
least  until  the  selection  was  approved  or  la 
some  way  sanctioned  by  the  secretary  of 
the  Interior."  We  think  these  views  entire* 
ly  sound.  This  approval  may  be  evidenced 
by  the  issuance  of  a  patent,  or  by  the  deci- 
sion of  the  InterUnr  department  In  any  gtrea 
case  that  the  selection  was  legaL  From 
these  views,  It  follows  that  the  title  to  tbe 
land  in  controvmy  Is  still  In  tbe  United 
States.  Respondenta  are  not  entltied  to  tbe 
relief  they  pray,  unless  th^  have  title  to  the 
land.  It  Is  clear  from  the  record  that  a 
proceeding  Is  now  pending,  and  has  been 
pending  at  all  times  since  tbe  commence- 
ment of  this  action.  In  the  Interior  depar^ 
ment,  to  setUe  the  rights  of  the  appellant 
and  respondenta'  grantor  In  this  partlcalar 
land.  The  matter  Is  still  in  flwU  and  the  ex- 
clusive tribunal  tor  tbe  settlemrat  of  the 
question,  while  the  title  still  remains  In  the 
United  States,  Is  that  department  of  govern- 
ment specially  ctiarged  by  law  with  the  dis- 
posal of  the  public  land.  To  avoid  any  con- 
fusion that  might  arise  from  a  misappre- 
henslon  of  otu*  holding,  it  Is  proper  to  add 
ttiat  while  a  selection  by  the  company  with- 
out approval  of  the  secretary  of  the  tatei1<n- 
is  Inadequate  to  pass  title  to  the  company, 
yet  such  selection  so  far  segregates  the  land 
selected  from  the  public  domain  that  no  ad- 
vwse  claims  can  subsequently  attach  there- 
to »cept  subject  to  the  ruling  of  the  intolor 
department  upon  the  legality  of  such  selec- 
tion, and  the  ultimate  approval  of  such  se- 
lection vesta  the  title  to  the  land  thus  se- 
lected ia  the  railroad  company  as  of  the 
date  of  the  selection.  See  Musser  v.  Mc- 
Rae,  44  Minn.  843,  4fl  N.  W.  673.  The  dis- 
trict court  for  Traill  county  is  directed  to  re- 
verse tta  judgment  in  thla  case,  and  enter 
Judgmoit  dismissing  the  complaint  Re- 
versed,  All  concur. 

On  Rehearing. 

(Dec.  7.  1S93.) 
A  rehearing  was  ordered  in  this  case  oo 
the  petition  ot  respondents,  and  tbe  case  ha* 
Iwen  again  fully  argued.  It  ia  flnt  urged  op- 
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on  us  that  ttae  evidence  offered  by  the  de- 
fendant In  the  court  bdow  to  ehow  that  a 
contest  between  defendant  and  plaintiffs' 
grantor,  concerning  this  same  land,  was 
pending  In  the  Interior  department,  was 
prop«'ly  exdnded.  We  did  not  recite  that 
erldMice  In  the  original  opInl<»i,  and  will 
here  state  that  plaintiffs  hare  been  per- 
mitted to  introduce  in  eTidence  an  anthentl- 
cated  copy  of  an  opinion  roidered  In  that 
OHitest  by  the  secretary  ot  the  Interior  a 
■but  time  prl<w  to  the  trial  below.  Defend- 
ant sought  to  show  that  the  contest  was  stin 
pending,  by  showing  that  d^endant  had 
filed  a  motion  ftn-  review  b^ore  the  secre- 
tar;  ol  the  Int^or.  For  that  porpose,  S. 
R  PInney,  Esq.,  was  placed  upon  the  stand, 
and  testtfled  that  he  was  the  attorney  for 
the  defendant.  La  Bar,  In  the  contest  pro- 
ceedings, and  that  he  filed  a  motion  for  re- 
Ttew  in  said  case^  and  served  a  copy  of  said 
motlMi  oa  the  attwn^  for  the  adverse  par- 
ty, and  a  paper  which  Mr.  Plnn^  testlfled 
was  a  copy  <tf  said  motion  was  offered  in 
«TldaiQ&  Itiis  paper,  aa  well  as  the  tesU- 
moay  of  the  witness,  was  objected  to  as  ir- 
rdevant,  bicompetoit,  and  Immaterial,  and 
both  wcfB  enlaaed  tlie  conrt  It  ts  claim- 
ed that  ttae  parol  evidence  that  the  paper  was 
a  motlni  tor  review  was  not  competent  to 
establish  ttae  fhct,  and  the  paper  Itself  was 
tnadndssfUe,  because  not  the  best  evidence, 
since  section  891.  Bev.  St  TT.  S.,  provides 
that  authenticated  copies  of  papers  in  ttae 
land  office  «han  be  evidence  equally  witta  ttae 
originals.  Bat  that  statate  does  not  exdnde 
the  eramlned  copy.  It  does  not  exclude 
v^t  ma  before  proper  evidence.  It  simply 
makes  ttaat  CFvldence  which  wittaont  this  8ta^ 
ute  was  not  evidence. 

It  Is  rageO,  however,  ttaat  It  was  not  shown 
that  tb»  motion  vras  made  within  the  time 
pnscrlbed  the  roles  of  the  d^xtrtment 
A  snfflelent  answer  Is  that,  when  ttie  evi- 
daice  was  excluded,  the  defmdant  had  not 
rested,  nor  bad  the  witness  been  excused. 
A.  party  cannot  pot  in  all  his  evidence  at 
once.  The  defect  might  have  been  cored  in 
ttie  farther  testimony.  It  was  no  ground 
tor  exdmdon  at  that  time.  But  It  Is  proper 
to  add  that  this  court  Inadrerteutly  went 
too  far  on  this  point  In  the  original  opinion. 
We  held  thUt  evidence  Improperly  excluded, 
and  then  assnmed  ttaat.  If  admitted,  It  would 
have  been  conclusive  upon  ttae  q:ueatIon  of 
the  v^aHmcj  tO.  the  contest,  and  hmce  oc^ 
dered  the  complaint  dismissed.  Tbe  i^^- 
Uff  might  have  rebutted  this  evidence.  The 
order  should  have  been  for  a  new  trial. 

It  Is  contended,  however,  that  the  secro' 
tary  of  the  Interior  was  irltboot  Jurisdiction 
to  entertain  a  motion  for  review;  that,  whoi 
ttae  United  States*  parts  wltta  its  title,  the 
jorisdletlon  of  the  interior  department  ceases; 
and,  granttng  that  the  apinroval  of  the  secre- 
taqr  of  the  Intnior  to  necessary  to  pass  title 
to  lands  Bdected  by  the  Northern  Pa<^fle 
HaUroad  Company  In  the  indemnity  belt,  yet, 


V.  LA  BAB.  245 

as  stated  In  the  original  opinion,  such  ap-r 
proral  may  be  shown  by  a  decision  In  any  - 
given  case,  and  as,  in  the  opinion  of  the 
secretary  filed  In  this  case,  the  selection  of 
the  land  In  controversy  was  expressly  ap- 
proved,  therefore  the  title  at  once  passed 
from  the  general  government,  and  stripped 
the  intolor  department  of  Jurisdiction.  Tbe 
position  has  nothing  to  recommend  It  except 
Its  novelty.  It  must  be  true  In  every  Juris- 
diction that  no  Judgment  or  dedslon  can  be 
final  until  the  expiration  of  the  time  fixed 
by  law  or  the  rules  of  such  Jurisdiction  In 
which  to  apply  for  a  rehearing  or  review. 
Otharwtse,  a  review  would  always  be  a 
farce.  True,  If  no  such  application  be  made 
within  ihe  time  limited,  the  decision  at  once 
becomes  final  from  the  date  (tf  Its  rendition; 
but.  If  such  application  be  made.  It  suspends 
the  operation  of  the  decision,  and  M,  on  the 
review,  a  dtflOrent  c<mcluslon  be  reached, 
tbe  former  decision  becimies  of  no  A»ce  or 
effect  whatever.  But  counsel's  bri^  Is  de- 
voted principally  to  an  attempt  to  estebllBh 
the  proportion  that  the  UUe  of  the  United 
States  to  the  lands  within  the  indemnity 
belt  of  the  Northern  Pacific  Railroad  Com- 
pany passed  by  the  grant  upon  ttae  filing  of 
the  map  of  definite  locatlcm.  of  .  Its  llne^  and 
hence  die  jurisdiction  of  the  intarlw  depart- 
moit  had  ceased,  and  all  farther  eontro- 
verriles  concerning  the  title  to  w  right  In 
ttils  land  must  be  waged  In  court  It  was  to 
this  point  tiiat  ttae  original  opiidon  was  di- 
rected, and  we  will  briefly  add  to  what  was 
then  said,  tn  order  to  more  directiy  meet  the 
objections  urged  by  counseL  We  stated  that 
the  grant  was  In  praesmtl  as  to  place  lands. 
It  is  Insisted  that  it  is  In  praesenti  to  the 
amount  of  20  sections  per  mlle^  provided 
such  amount  can  be  found  subject  to  the 
grant,  and  within  the  lateral  limits  of  50 
miles  from  ttae  line  of  definite  location. 
Much  stress  is  laid  npon  the  wording  of  ttae 
grant  The  language  Is  "tiiat  th»e  be,  and 
taweby  is,  granted,  •  •  *  every  alternate 
section  of  public  land,  not  mineral,  desig- 
nated by  odd  numbers,  to  ttae  amotmt  of 
twenty  altonafe  sections  p»  mile  on  each 
side  of  said  railroad  line,  *  *  *  whenev- 
er on  the  line  thereof,"  etc.  This  same  lan- 
guage was  h^  In  U.  S.  v.  Burilngton  dc  M. 
R.  R.  Co.,  98  U.  &  SS^  to  be  a  grant  In 
quantify  absolute  But  in  that  case  ttae 
grant  was  limited  by  no  latoal  llnea  wtaat^ 
ever.  It  was  simply  an  abscdute  grant  of 
land  to  ttae  amount  of  10  alternate  sections 
per  mile.  We  ttalnfc  ttaat  case  very  mstmct- 
Ive  in  Ite  bearing  upon  tbls  case.  The  gov- 
ernment had  patented  to  the  Burilngton  ft 
Missouri  River  Railroad  Company  more  than 
a  mlllkm  acres  of  land  outside  ttae  20-mIle 
limit,  wlilch  would  have  covered  ttae  10  al- 
ternate secflms  In  that  case.  By  fiir  ttae 
greater  portion  of  the  land  ttius  patented 
was  <^»poslte  the  western  portion  of  the  line. 
Subsequentty,  an  action  was  brought  to  an- 
nul these  patents  on  the  ground  that  ttie 
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company  was  entitled  to  nothing  outside  of 
the  20- mile  limit  The  patents  were  sustain- 
ed, the  court  heading,  as  already  stated, 
that  It  was  a  grant  in  quantity.  But  It  was 
urged,  also,  that,  If  the  company  could  go 
outside  of  that  limit.  It  could  not  take  land 
opposite  one  20-mlle  section  to  make  good 
losses  accruing  opposite  a  section  further 
east  Said  the  court:  "When  no  lat^al  lim- 
its are  assigned,  the  land  department  of  the 
gOTemment,  in  auperrlsing  the  execution  of 
the  act  of  congress,  should  undoubtedly,  as 
a  general  rule,  require  the  land  to  be  taken 
opposite  each  section."  It  appeared  that  the 
map  of  definite  location  was  filed  in  June, 
1865,  but  the  land  outside  the  20-mlle  lat^ al 
limit  was  not  withdrawn  from  sale  until 
May.  1872.  "Between  the  definite  location 
of  the  road  in  1865  and  the  withdrawal  of 
lands  outside  the  twenty-mile  limit  in  1872, 
the  greater  part  of  the  land  opiMHdte  the 
eastern  sections  of  the  road  was  disposed  of 
by  the  government,  and  therefore  most  of 
the  land  covered  by  the  patents  lies  oppo- 
site the  western  sections."  It  would  seem 
perfectly  (dear  that,  if  title  to  land  outside 
the  20-miIe  lateral  limit  passed  to  the  com- 
pany upon  filing  the  map  of  definite  location, 
then  the  govemmeut  could  not  have  disposed 
of  the  land  opposite  the  eastern  section  after 
the  filing  of  such  map,  and  the  railroad  com- 
pany, under  the  rule  there  declared  as  to 
the  duty  of  the  land  department  would  have 
been  required  to  exhaust  all  lands  in  the  al- 
ternate sections  oppodte  each  20-mile  sec- 
tion of  the  road  before  it  could  ask  In- 
demnity, for  losses  opposite  one  section,  out 
of  lands  opposite  a  section  further  west 
The  case  is  direct  authority  against  the  posi- 
ti<m,  even  in  that  case,  that  title  to  land  out- 
side a  20-mlle  lateral  line  passed  from  the 
government  upon  filing  the  map  of  definite 
location.  Ttue,  there  was  no  sjiecifled  lateral 
limit  In  that  grant;  but  In  the  subsequent 
case  of  Wood  v.  Railroad  Co.,  104  U.  S.  320, 
It  was  held  that  the  filing  of  the  map  of  defi- 
nite location,  followed  by  the  Immediate 
withdrawal  from  sale  of  all  alternate  sec- 
tions within  a  lateral  limit  of  20  miles,  at 
once  appropriated  such  lauds  to  the  satis- 
faction of  tbk  grant,  and  no  selection  with- 
in that  limit  was  necessary,  because  If  all 
remained  unreserved  and  untaken,  yet  It 
required  all  to  fulfill  the  terms  of  the  grant; 
but  "the  grantee  could  only  go  beyond  that 
limit  when  it  was  found  that  there  was  a 
defidency  remaining  after  all  within  it  had 
been  appropriated." 

But  the  reasons  which  Impel  us  to  htdd 
that  under  the  grant  to  the  Northern  Pacif- 
ic Railroad  Company,  nothing  passed  upon 
filing  the  map  of  definite  location  except 
the  place  lands,  are  much  strwger  than  un- 
der the  grant  to  the  Burlington  &  Mis- 
souri Rlv^  Railroad  Oomiuuiy.  The  gen- 
eral granting  language  is  the  same,  but  In 
the  case  oi  the  Northmi  Pacific  that  lan- 
goAge  !■  fdtowed  b/  an  indemnity  clause, 


that  necessarily  confines  it  and  limits  it  In 
its  opmUioD.  The  language  is  "that  th^ 
b^  and  hereby  Is,  granted  to  the  Northern 
Pacific  Railroad  Company,  •  •  •  every 
alternate  section  of  public  land,  not  mlnenO, 
designated  by  odd  numbers,  to  the  amount 
at  twenty  alternate  sections  per  mile  on  each 
side  of  said  railroad  line,  as  said  company 
may  adopt,  through  the  tOTltoiles  of  the 
United  States,  »  *  •  and  wherever  on 
the  line  thereof  the  United  States  hare  fuU 
title  not  res^-ved,  sold,  granted  or  other- 
wise appropriated,  and  free  from  pre-emp- 
tion or  other  claims  of  right,  at  the  time 
the  line  of  said  road  is  deflnitdy  fixed  and 
a  plat  thereof  filed  in  the  office  of  the  com- 
mlssloner  of  the  general  land  office;  and 
whenever,  prior  to  said  time,  any  of  said 
sections  or  parts  of  sections  shall  have  been 
granted,  sold,  res»ved  oe  oocu{ried  by  home- 
stead settlers  or  pre-empted  or  otherwise 
disposed  of,  other  lands  .shall  be  selected 
by  said  company  in  lieu  thereof,  under  the 
direction  of  the  secretary  of  the  interI<M*, 
In  alternate  sections,  and  designated  by  odd 
numbers,  not  more  than  ten  miles  b^rtnd 
tlie  limits  of  said  alternate  sections."  Re- 
spondent says  this  Is  a  grant  of  no  partic- 
ular sections,  but  Is  a  grant  of  a  specific 
amount  to  be  taken  from  alternate  sections. 
The  indemnity  clause  says:  "And  whenever, 
prior  to  i;.'.id  time,  any  of  said  sections  or 
ports  of  sections  shall  have  been  sold,"  etc. 
What  sections?  If  no  specific  sections  were 
intended,  who  can  say  that  any  of  "said 
sections"  have  be«i  aolAI  If  the  grant  was 
a  grant  In  praeseatl,  to  be  perfected  by  the 
filing  of  the  map  of  definite  location,  ot  a 
specific  quantity  of  land,  provided  It  could 
be  found  in  the  alta-nate  sections  of  a 
lateral  limit  of  60  miles,  then  either  there 
would  be  no  deficiency,  or.  If  there  were  a 
d^clency,  it  never  couid  be  compensated, 
because  the  60-mile  limit  could  not  be 
passed,  and  the  prlvU^  which  Uie  eorpora- 
tioQ  took  under  the  indemnity  clause  waf> 
the  right  to  Indemnify  itself  for  losses  sus- 
tained within  a  given  terrft(wy,  but  limited 
to  that  same  territory  tov  Its  compensatiiXL 
Again,  by  the  grant  the  Indemnity  belt  Is 
to  extend  "not  more  than  ten  miles  beyond 
the  limits  of  said  alternate  sections."  If 
no  specific  sections  were  intended,  what 
power  can  fix  the  lateral  limit?  Now,  if 
we  say  that  the  presMit  grant  was  of  every 
alternate  section  designated  by  odd  num- 
bers, to  the  amount  of  20  alternate  sectlous 
in  number  per  mile  <Hi  eacfa  side  of  tbe  line 
of  road,  then  it  is  readily  determined  wheih- 
er  or  not  any  of  "said  sections"  w«re  sold, 
and,  if  so,  the  corp(MratIon  goes  beyond  those 
sections  for  its  indemnl^,  and  into  another 
belt  10  miles  In  width.  It  goes  there,  not 
t>ecau8e  the  additional  land  was  originally 
granted  to  it  but  because  it  was  glv^  the 
privilege  to  go  there  In  case  it  fiilled  to  ob- 
tain certain  lands  which  were  originAlly 
granted  on  oonditttm,  to  wit,  on  the  condt- 
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ttoB  tbat  at  Om  time  ot  the  flUng  ot  the  map 
ot  deflnite  loca^m  sucb  land  should  not 
be  appr(^ated  In  the  manner  In  the  stat- 
nte  specified.  The  cme  construction  makes 
the  act  an  barmoniom;  whoi&  The  other 
makea  It  InciMttprehensiUe  In  all  Its  parts. 
Tbe  ooDstructlon  of  that  grant  Is  for  the  fed- 
eral courts,  but  we  cannot  hold  that  It  vaa 
a  grant  In  praesentl  of  Indemnity  lands  until 
tbe  teHaal  courts  hare  clearly  so  decided. 
We  are  dted  to  no  sw^  h(dding.  The  case 
ot  St  Paul  &  P.  R.  Go.  T.  Northern  Pac. 
B.  Co^  139  U.  S.  1«  U  Slip.  Ct  388,  Is  again 
urged  apon  us  with  confldenceb  We  hare 
already  distinguished  that  case,  and  we  re- 
peat the  ^tafingntehiny  feature:  There  the 
land  was  withdrawn  from  sale,  and  It  af- 
flrmatlTdy  appeared  that  all  the  land  with- 
in  the  altonate  Indemnity  sections  would 
not  make  good  the  losses  In  that  Jnzlsdifr 
tlon,  and  It  is  eiqiresaly  stated  Hut  scdection 
hy  the  secretary  was  not  required  for  that 
reasML  Men,  It  Is  not  shown  ttiat  all  lands 
In  the  Indfnnnlty  sectJons  wwe  required  to 
make  good  losses  sustained,  and  it  erpreaaly 
appean  Hiat  the  land  was  not  withdrawn 
from  sale.  Moteorer,  that  case  would  seem, 
by  tiie  KdMeauoLt  case  of  V.  &  t.  Odton 
HarUft  ft  Lime  Co.,  140  IT.  8.  616,  18  Sup. 
Ct  163,  to  be  limited  to  oontests  between 
railroad  companies  under  conflicting  granta 
Since  the  original  o^nlm  herein  was  filed, 
the  ease  ttf  Ballroad  Oo.  r.  Aralsa,  67  Fed. 
96^  whliA  arose  In  the  aoathem  district  txt 
Gslifoniia,  has  been  pnUlshed,  and  It  is 
relied  npon  as  authority  for  reaptmdents* 
poaltUm.  It  win  not  bear  that  construction. 
It  Is  a  substantial  repetition  of  Balkoad  Go. 
T.  Wlgga,  48  Fed.  888.  In  each  case  the  land 
had  been  patented  to  a  aeMa,  and  the  ac- 
tion was  brooiftit  In  eqirity  to  declare  the  pat- 
entee a  trustee  for  the  railroad  company. 
Both  actions  arose  In  CallfMula,  where  the 
lateral  limit  to  the  Indemnity  land  was 
only  80  miles.  In  each  case  the  land  was 
roqnlred  to  make  V9  the  defldoicy  In  place 
lands,  and  In  eadi  the  rights  of  the  settler 
were  Initiated  after  the  land  was  with- 
drawn from  sale,  boOi  by  tlie  <^>eratlon  ot 
the  grant  and  by  order  of  the  d^iartment. 
The  case  In  67  Fed.  is  based  upon  the  Butts 
Case,  in  119  U.  &  66,  7  Sup.  Ct  100,  fbr, 
after  qnotlng  from  that  case  the  same  lan- 
guage quoted  In  our  original  opinion,  the 
court  says:  "The  language  of  the  sixth  sec- 
tloD  of  the  two  acta,  being  In  substance, 
and  almost  literally,  the  same  language  of 
the  BiQrems  ooort  above  aiu>ted,  is  equally 
apidlcaUe  to  the  case  her&  If,  as  thoe 
hdd,  the  law  Itaelf  withdrew  trom  sale  or 
^e-onption  the  odd  sections  to  the  e^teat 
of  fraly  miles  <m  eacta  side  of  the  road  rep- 
resented by  the  map  of  genwal  route,  numl- 
festly,  It  withdraws  from  sale  or  pre-euip- 
tioo  the  odd  seotloos  wltbln  the  limits 
named  In  the  grant  on  each  side  of  the  line 
of  road,  as  fl»d  by  the  map  of  d^nlte  lo- 
cation. Such  being  the  true  construction  of 


the  statute  as  dedared  tf  the  supreme  ooiut, 
it  would  seem  to  result  necessarily  ISiat  all  of 
the  odd  sections  within  the  Indonnlty,  as 
wdl  as  in  the  primary,  limits  of  the  grant 
contained  In  the  act  of  July  27,  1B66,  wore 
withdrawn  trom  sale  or  pre-eoopUon  without* 
regard  to  the  order  of  withdrawal  promul- 
gated by  the  secretary  of  the  Intcoicr  throng 
the  commlasloner  ot  the  general  land  office, 
and  oonaequenHy  th^  were  not  open  to  en- 
try or  settlement  at  the  time  of  defraadont's 
entry  and  settlement  thereon."  To  dlstln- 
goiah  that  case,  we  need  mly  remember 
tbat  the  land  h^  In  contrororsy  is  beyond 
the  40-mile  limit,  withdrawn  by  virtue  of 
the  grant,  and  -Qwre  was  no  ordw  of  with- 
drawal in  force  at  the  time  of  defendant's 
settlement  We  no  means  ofrarlook  the 
faot  In  the  original  opinion  tbat  the  selec- 
tion of  Indemnity  lands  was,  vaiat  the 
grant  to  be  made  ^  the  company.  We 
glre  that  language  Aoll  forooi  The  selec- 
tlon  s^regates  the  land,  and,  if  approvea, 
cuts  off  an  dalmants  subsequent  to  such 
selectUm.  But  It  does  not  pass  tide.  ▲ 
grantee  cannot  pass  tifle  to  himscU.  This 
grant,  as  we  bare  seen,  did  not  paaa  tiOa, 
It  gave  only  a  rf^t  to  select  It  requires 
the  approral  of  the  sdectlon  to  pass  title. 
It  will  not  do  to  say  that  the  sdectlon 
Itself,  where  flie  land  la  subject  to  se 
lection  and  a  conresponding  loss  exists, 
pssses  titles.  The  law  does  not  so  dedar^  and 
land  UUes  must  not  rest  upon  a  fonndatloD 
so  uncertain.  Bmy  man  is  entitled  to  trace 
his  Utle  through  an  auttiorlBed  reoivd.  It 
must  not  be  IcA  to  stand  erne  day,  and  faU 
the  n^t,  as  he  may  ot  may  not  be  able  to 
vroTe  coialn  tects. 

There  Is  but  one  more  point  upon  whidi  we 
care  to  add  anything  to  the  (wi^nal  oplnl<m. 
It  Is  urged  that,  granting  that  respondoita 
stand  simply  upon  an  Tmapprored  sdedStH^ 
yet  they  hare  a  right  to  maintain  this  ac- 
tion to  restrain  the  Injurious  acts  of  a  mere 
trespasser.  The  proposition  begs  the  ques- 
tion. We  are  required  to  assume  that  ap- 
pelant Is  a  trespasser,  while.  If  his  oontai- 
tlon  be  sustained,  be  to  a  pre-emptor  lawful- 
ly In.  pmaesslon  of  a  portion  of  the  public 
domain;  and  that  is  the  esaraice  of  the  con- 
test whldi  appdlant  aought  to  show  was 
pending  befwe  the  secretary  of  the  Interior. 
Apifllcatl(ms  to  file  pre-emption  declaratory 
statements  upoa  unapprored  selections  were 
expressly  recognized  by  the  order  of  August 
15,  18S7,  rertdUng  the  former  order  of  with- 
drawal of  these  lands.  But  of  what  avail 
could  such  application  be  If  the  applicant 
Lb  not  permitted  to  malntoin  his  settlement? 
The  fact  that  thto  land  Is  segr^ted  by  se- 
lection does  not  preclude  sn'  apiOicatlim  to 
make  a  filing  thereon.  It  only  subjects  sudi 
application  to  the  final  rnUng  on  the  sdec- 
tlon.  It  Is  urged  that  In  Wlsconslu  Ceat 
R.  GOk  T.  Price  Go.,  183  U.  S.  ^  10  Sup.  Ot 
311,  plaintiff,  standing  <mly  upon  unapproved 
sdectlon,  was  permitted  to  maintain  an  ao- 
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tion  to  remoTe  a  <doaa  from  ibe  title.  Ttie 
polBt  to  not  rery  dear,  as  tbe  case  Is  report- 
ed. The  declston  does  not  mention  It  In 
that  case  the  land  came  through  the  state, 
and  It  Is  recited  In  the  opinion  that  the  se- 
lections made  hy  the  state  agent  had  never 
been  approred  hy  the  secretary  of  the  In- 
terlw.  Hie  action  was  brought  In  April, 
1884.  The  fourth  finding  of  fiict  hj  the  trial 
court— and  which  does  not  appear  to  hare 
been  questioned— reads:  "That  on  the  25th 
day  of  February,  1884,  the  plalntlfiE  received 
a  patent  from  the  state  fnr  all  of  said  lands, 
and  thereby  acquired  the  absolute  title  In 
fee  to  the  same,"  and  the  statement  of  fftcts 
by  Mr.  Justice  Fl^  recites  that  In  April, 
1884^  the  plaintiff  was  the  owner  of  certain 
lands  situated,  etc.,  and  had  a  patent  for 
them  from  the  state,  bearing  date  on  the 
26th  of  February,  1884.  In  that  state  of 
the  record  It  cannot  be  aald  tliat  plaintiff 
stood  only  upon  an  unapproved  selection. 
For  the  error  already  noticed,  the  formw 
order  herein  will  be  modified,  and  the  trial 
court  directed  to  Teverse  Ita  Judgment  and 
order  a  new  trial.  With  fliat  modification, 
we  adhm  to  our  fbrmer  t^nion.  All  con* 
CQr> 


McDUFFIB  V.  LAKB  SHORB  ft  M.  S.  BY. 
CO. 

(Supreme  Gonrt  of  MlchLgmn.    Jan.  6,  1894.) 

EUlLROAD    COHPANIBB  —  LlABILITT    FOB  i^ROLI'- 

OBMOB — AcoinaiiTs  at  Crossixqb— Costbibuto- 

BT  XTbOLIOBKOX  —  EVIUBHOB  —  QUESTIOIT  JOB 
JtJBT. 

1.  Id  an  action  for  injuries  ■astained  at  a 
crossing,  defendant's  trainmen  testified  that  the 
whistle  was  sounded  and  the  bell  rung.  Wit- 
cestieB  for  plalntiS  testified  that  they  were  lis- 
tening for  the  whistle,  and  that  the  whistle  was 
not  blown  nor  the  bell  rung.  Hdd  sufficient 
evidence  to  go  to  the  Jury  on  such  question. 

2.  Plaintiff  testified  that  he  stopped  his 
team  within  12  feet  of  defendant's  traclc,  and 
looked  and  listened  j  that  a  train  was  standing 
on  a  side  traclc,  the  engine  of  which  was  blow- 
ing off  steam:  that  the  view  of  the  track  was 
obatroeted;  that,  hearing  and  seeing  no  train 
ai^roachlng,  he  started  to  cross,  and  was 
struck.  For  several  hundred  feet  before  reach- 
ing the  crossing,  plaintiff  had  an  unobstructed 
view  of  the  track,  for  a  long  distance,  except 
as  his  view  was  obstructed  by  the  store  and  by 
the  engine  and  smoke.  The  engine  was  run- 
ning fast  Held  a  question  for  the  Jury  wheth- 
er plaintiff  was  guilty  of  contributory  negli- 
gence. 

EmH*  to  circuit  court,  Ijraawee  county; 
VIctcH-  H.  Lane,  Judge. 

Action  by  Sanford  McDuffle  against  the 
Lake  Shore  &  Michigan  Southern  Railway 
Company.  There  was  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Afllrmied. 

O.  E.  Weaver,  (Geo.  C.  Orewe  and  O.  O. 
OetzHi-Danner,  of  counsel,)  for  appelant 
Watts,  Bean  &  Smith,  for  appellee. 

LONG,  J.  Plaintiff  recovered  Judgment, 
on  the  trial  In  the  court  below  for  Injtiries 
which  he  dalnis  to  have  received  reason 


of  defendant's  negligence.  The  rrcord  shows 
that  on  Decnnba!-  28,  1891,  In  drlrlnff  across 
the  railroad  track  of  defendant  with  a  double 
team  attached  to  a  lumber  wagon,  he  wan 
struck  by  an  engine,  causing  the  Injury  com- 
plained of.  The  ne^gence  alleged  In  the 
dedaratlMi  Is  that  defendant  was  running  a 
wUd  engine  over  Ite  road  at  a  dangerous  and 
reckless  rate  of  speed,  and  passed  this  cross- 
ing without  giving  the  signals  required  by 
the  Btatnte;  that  cars  w»«  left  standing  on 
a  idde  track,  with  an  engine  attached;  and 
that  these  cars,  and  the  smoke  and  steam  Is- 
suing from  the  engine  attached  thereto,  ob- 
structed plaintiff's  view.  In  making  the  cross- 
ing. DefMidant's  counsd  contends  tbattbers 
was  no  evidence  worthy  of  consldoatlon 
showing  that  the  bell  was  not  rung  or 
whistle  sounded,  and  that,  tha*efore,  the 
court  was  In  error  in  submitting  that  qnes- 
tl(m  to  the  Jury.  We  think  the  rect»^  coa- 
tains  abundant  evld^ee  to  go  to  the  Jury  up- 
on that  question.  While  the  train  hands, 
and  some  others,  testified  that  these  signals 
were  glv«i,  yet  the  plaintiff,  upon  his  part. 
Introduced  witnesses  who  testified  that  they 
vrere  giving  attention  to  the  approach  <^  the 
engine,  and,  some  of  them  say,  "listening  for 
the  whistle,"  yet  no  whistle  was  sounded  or 
bell  rung.  This  testimony  Is  not  native  In 
its  character,  but  to  positive  and  certain,  and. 
If  believed  by  the  Jury,  warranted  them  In 
finding  that  the  signals  were  not  given. 

The  second  point  of  contention  Is  that  the 
plaintiff  was  negligent  in  crossing.  The 
highway  In  question  extends  north  and  south 
through  the  village  of  Clayton,  crossing  the 
railroad  track  at  right  angles.  On  the  day 
of  die  Injury,  the  plaintiff  had  brought  to  tlie 
village  a  load  ot  wood  upon  hto  wagon,  un- 
loaded It,  ai^  started  to  return  homa  Up- 
on the  wsgoa,  which  was  a  low  one.  was  a 
wood  rack.  He  was  standing  and  driving 
slowly  soathward.  About  60  feet  north  of 
the  tradt,  and  upon  the  west  side  of  this 
highway,  was  a  store  building.  After  passing 
that  building,  and  when  about  12  feet  from 
the  track,  plaintiff  testified  that  he  stopped 
hto  team,  and  looked  up  and  down  the  trajdc, 
and  listened;  that  the  engine  on  the  ride 
track  was  blowing  off  steam,  and  the  smtrice 
out  of  It  covered  the  ground  so  that  his  view 
was  obstructed  to  some  extent,  not  only  by 
the  train  standing  there,  but  by  this  Bm<Ae 
and  steam;  that,  seeing  or  hearing  no  train, 
he  started  forward  again,  and  hto  wagon 
•ma  passing  ov«-  the  track  when  It  was 
struck  by  the  engine^  and  he  was  seriously 
Injured.  Upon  this  p<^nt  the  court  Instruct- 
ed the  Jury,  substantially,  that  it  was  the 
duty  of  plaintiff  to  have  used  hto  senses  to 
discover  whether  a  train  was  approaching 
which  would  make  It  dangerous  for  blm  to 
cross.  That  he  should  have  listened.  That 
he  should  have  looked,  If  there  was  an  op- 
p<a-tuntty  for  him  to  do  so;  and  if  the  (Hr- 
cumstances  were  such  that  an  ordinarily 
careful  and  prudent  man  would  not  have 
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thooffht  It  safe  for  him  to  attempt  to  cross, 
with  the  opportmiltles  which  he  had  tor  as- 
certaining whether  a  train  was  coming,  sit- 
ttng  In  hl8  wagon,  then  the  plaintiff  shovld 
hare  taken  each  otbo:  steps  as  an  ordlnarliy 
carefnl  and  prudent  man  would  hare  taken 
to  liare  saved  himself  from  Impending  dan- 
ger. That  a  railroad  tracit  Is  Itself  a  notice 
of  danger  to  a  person  approaching  tt.  He 
most  take  notice  tlmt  It  is  a  dangeroos  place. 
He  must  exercise  that  care  and  prudence 
which  the  ordinarily  carefnl  and  prudent 
tuaa  would  take,  who  was  crossing,  to  pro- 
tect himself  from  danger.  If  the  plaintflT 
did  not  ezerdse  that  degree  of  care  and  pru- 
dence, then  he  Is  gnilty  of  contrilratorr  neff- 
ligence. 

These  Instractions  were  reiterated  In  an- 
other portioQ  of  the  charge,  and  the  question 
of  piaintlirs  due  care  foi^  and  fiiirly  left  to 
the  ccmsideration  of  the  Jury.  We  think  It 
cannot  be  said,  under  the  drcnmstances  here 
stated,  that  the  court  oonld  determine,  as 
matter  of  hiw,  that  the  plaintiff  was  gull^ 
of  contributory  negligence^  It  Is  true  that 
Id  aKHoachinff  the  crossing,  and  fOr  several 
hundred  feet  before  reaching  It,  the  plaintiff 
bad  an  unobstructed  view  for  a  long  dis- 
tance westward,  except  aa  his  view  was  ob- 
Btmcted  by  this  store  building,  the  train 
standing  upon  the  side  track,  and  the  sm<Ae 
and  steam  emitted  the  engine  attached  to 
it  Prom  40  to  60  rods  west  of  the  crossing, 
the  railroad  trac^  passed  through  a  cut  of 
some  depth.  Westward  of  the  cat,  a  person 
located  a  few  fanadred  feet  north  of  the 
crossing  could  not  see  an  engine  ap^oach. 
The  prof^  show  that  this  engine  was  run 
It  a  great  rate  of  speed,  and  It  can  be  readily 
assumed  that  the  reason  the  plaintiff  did  not 
see  it  b^M%  passing  the  store  building  was 
tliat  it  was  westward  of  the  cut  After 
passing  that  bMldlng,  he  took  the  precaution 
to  stop  his  team,  and  look  up  and  down  the 
trade,  and  listened  for  the  approach  of  a 
train.  It  to  undoubtedly  true  that  at  this 
ptdnt  plalntifl*s  view  was  not  so  obstructed 
by  this  train,  which  consisted  of  the  engine 
and  toider,  a  box  car.  and  a  long  line  of  flat 
ears,  but  that  If  he  had  looked  he  might  have 
seen  the  engine  approaching  him,  had  It  not 
been  for  this  smoke  and  steam  emitted  by 
the  mgine;  but,  with  this  smoke  and  steam 
obstmctlnff  hto  view.  It  Is  quite  easy  to  nn- 
ders^d  ttiat  he  might  have  kmked,  and  yet 
not  seoi  the  engine  approadilng.  With  this 
obstmctkm  to  his  view.  It  became  his  great- 
er duty  to  exerdae  bla  sense  of  hearing, 
This  he  diUms  to  hare  done,  and  the  ques- 
tint  waa  mlxmltted  to  the  Jury  whether  he 
did  w  did  not  observe  that  care  which  an 
otdinarlly  cartful  and  prudent  man  would 
haTe  ezerdsed  under  the  drcnmstances.  If 
the  bdl  had  been  rung  or  whistle  sounded 
at  the  places  required  1^  the  statute,  one  slt> 
uated  aa  the  plaintiff  was,  and  giving  hto 
attention,  and  listening  tor  u,  might  have 
heard  tt.   At  least,  it  was  a  question  for  tho 


Jury  to  determine;  and  It  cannot  be  said,  aa 
matter  of  law,  that  he  was  guilty  of  contribu 
tory  negligence  In  attempting  to  make  the 
crossing  as  he  did.  We  have  examined  the 
charge  carefully,  and  do  not  find  that  the 
court  misstated  the  law  applicable  to  the 
case.  The  charge  was  vary  full  and  fair, 
and  by  It  the  court  protected  all  the  rights 
of  the  defendant  company.  We  find  no  er- 
ror In  the  record.  Judgmmt  Is  afilrmed. 
The  other  Justices  concurred. 


COOK  et  bI.  t.  BLAKB. 
(Supreme  Court  of  Michigan.    Jan.  0,  1804.) 

COHTRAOTS — PaBTSEKSBIP— RB1.KA8B  AHD  Du- 

CHAKQB. 

1.  In  conslderatiou  of  plaintiffs  advertlBlng 
defendant's  property,  defendant  agreed  to  pay 
them  a  certaiu  commiMion  in  case  the  property 
shoald  be  sold  within  a  apedfied  time,  either 
bj  reason  of  the  advertisement  or  otherwise. 
HMp  that  any  disposition  of  the  property  with- 
in the  specified  time  renAend  defendant  liable 
for  the  commission. 

2.  If  plaintiffs  ware  Jointly  interested  in 
the  contract,  a  release  of  the  commisrim  by 
one  would  bind  the  odier. 

8.  Where  defendant  testified  that  one  of 
the  plaintiffs  told  him  that  they  (plaintiffs) 
were  in  partnership,  and  the  statement  was  not 
contradicted,  it  was  error  to  leave  the  question 
of  partnership  to  the  Jury. 

Error  to  circuit  court,  Berrien  county; 
Thomas  0*Hara,  Judge. 

AtHltm  by  Frederldc  W.  Oook  and  another 
against  William  Blake.  There  was  a  Judg- 
ment tot  plalntiffb,  and  defendant  brings 
error.  Reversed. 

A.  0.  Roe,  (Spafford  Tryon,  of  counsel,) 
for  appellant  George  S.  Glapp,  for  ap- 
pellees. 

MONTGOMERY,  J.  The  plaintiff  Cook  Is 
the  publisher  of  the  Nlles  Dally  Star.  The 
plaintiff  Radlcan  was  interested  with  him  in 
the  transaction  covered  by  the  contract  here- 
inafter referred  to.  The  defendant  was  the 
owner  of  a  farm,  and  on  the  1st  of  July, 
1891,  the  parties  entered  into  a  written  con- 
tract as  folio wb:  "This  agreement,  entered 
into  this  first  day  of  July,  ISOl.  between  F. 
W.  Cook  and  W.  M.  Radlcan,  of  Niles, 
Berrien  coxmty,  Michigan,  party  of  the  first 
part  aiid  Wm.  Blake,  of  Niles  township, 
parly  of  the  second  part  witnesseth,  that 
said  party  of  the  first  part  agrees  to  ad- 
vertise In  Niles  Daily  Star  property,  herein- 
after described,  as  for  sale,  free  of  charge, 
provided  the  same  Is  not  sold  within  one 
year  from  the  date  hereof;  but  In  case 
said  property  Is  sold  within  one  jear 
from  the  date  hereof,  either  by  means 
of  said  advertisement  or  otherwise,  said 
party  of  the  second  party  hereby  agrees 
Immediately  after  such  sale  to  pay  said  party 
of  the  first  part  the  sum  of  2%  per  cent 
for  such  advertising.  The  property  to  be 
advertised  as  aforesaid  is  described  as  fol- 
lows: 160  acres  in  northeast  quarter  of 
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seotlon  8S,  In  Weesaw  township,  formerly 
the  Dr.  Myerg  farm;  45  acres  of  timber 
land,  and  IIS  acres  under  cnlUTation;  good 
orchard;  one  acre  of  grapes;  fair  buildings; 
well  watered;  splendid  Steele  farm.  The 
same  Is  located  within  2^  miles  north  and 
west  of  Gallen.  Must  have  $5,000.  One- 
half  down  and  the  other  secured  Is  the  best 
twms.  Oaa  have  all  over  $5,000.  and  2^ 
per  cent  besides."  The  plainUffs  offered 
testimony  tending  to  show  tliat  they  fulfilled 
the  contract  on  their  part  by  advertising  the 
farm  for  sale;  that  they  continued  to  do 
»  until  It  was  disposed  of.  They  also  show 
that  the  defWdant,  on  the  3d  day  of  October, 
excnanged  the  laud  in  question  with 
one  James  Brought  for  40  acres  of  land 
valued  at  $2,500,  and  received  in  addition 
12,600  In  securities.  The  defendant  otTered 
testimony  tending  to  show  that  before  mak- 
ing the  exchange  with  Brought  he  saw  the 
plaintUf  Cook,  and  stated  to  him  that  he 
had  talked  of  making  the  ^change,  and 
that  lie  would  not  do  so  If  ^alntUCs  expect- 
ed htm  to  pay  commission;  and  tbat  iSr. 
Go(A  replied  that  he  would  not  be  expected 
to  pay  any  conuulsi^on,  as  It  was  an  ex- 
change,  and  not  a  sale.  That  he  had  not 
seen  Radlcan.  In  rebuttal  the  plaintiff 
Cook  testified  that  he  did  have  a  talk  with 
the  defendant  prior  to  the  sale,  and  tbat 
defendant  represented  to  him  that  be  was 
going  to  make  a  trade  for  land;  and  that 
there  was  no  money  consideration  in  it, 
notlilng  but  land;  and  that  he  (Cook)  then 
told  the  defendant  that  if  it  was  an  even 
trade,  farm  for  farm,  he  would,  so  far  as 
he  (Cook)  was  concerned,  be  willing  to  can- 
cel the  contract;  but  he  would  not  do  so 
without  the  consent  of  Mr.  Radlcan.  The 
Jury  returned  a  verdict  for  plaintiffs  for  the 
amount  of  the  commission.  The  circuit 
Judge  instructed  the  jury,  in  effect,  that  If 
the  plalntllTs  performed  the  contract  on  their 
part  by  advertising  as  agreed,  and  that,  If 
the  defendant  disposed  of  the  property  with- 
in the  year  without  any  release  by  plaintifrs, 
the  plalntlCTs  would  be  entitled  to  recover; 
and  In  this,  we  think,  the  circuit  Judge  was 
clearly  right  The  cases  cited  by  defendant's 
counsel  which  hold  that  the  agent,  to  en- 
title him  to  a  commission,  must  find  a  pur- 
chaser ready  to  buy  at  the  principal's  price, 
have  no  application  here.  The  defendant 
promised  to  pay  a  certain  price  for  a  cer- 
tain spedflc  service,  and  any  act  on  his 
part  which  prevented  the  plaintiffs  from 
realizing  the  commission  earned  by  the  serv- 
ice (L  e.  in  this  case,  the  advertising)  ren- 
ders him  liable  to  respond  for  the  amount. 

2.  The  circuit  Judge  charged  the  Jury  as 
follows:  "It  Is  claimed  by  the  defendant 
that  he  went  to  the  plaintiff  Cook  before 
the  exchange  of  his  farm,  and  said  to  Cook 
that  If  Cook  and  Radlcan  intended  to  charge 
him  a  commission  In  case  of  an  exchnugc 
he  would  not  make  the  exchange;  and  that 
Cook  then  said  that  he  could  go  ahead,  and 


make  the  exchange,  and  no  commission 
would  be  charged.  If  Cook  and  Radlcan  bad 
been  partners,  this  act  upon  the  part  of 
Cook,  if  Blake  Iiad  relied  upon  It,  would 
have  bound  both  Cook  and  Radlcan,  as  al- 
ready Instructed.  However,  there  Is  no  legal 
evidence  of  a  partnership,  and,  even  though 
you  should  find  that  Cook  did  say  this  to 
Blake,  and  that  Blake  acted  upon  it  In 
making  the  exchange,  such  act  of  Cook's 
would  not  of  Itself  bind  Radlcan."  The  un- 
disputed testimony  shows  that  they  were 
Jointly  Interested  on  one  side  of  the  oon- 
tract,  and  under  these  chi^nmistances  we 
think  that  the  acts  of  one  would,  if  in  be- 
half of  both,  bind  both.  We  do  not  over- 
look the  fact  that  there  was  a  sharp  conflict 
between  the  parties  as  to  what  the  talk 
was  In  October  between  Cook  and  defendant. 
The  circuit  Judge  was  entirely  right  In  say- 
ing to  the  Jury  that,  if  Cook's  version  of 
what  took  place  was  accepted  by  the  Jury, 
defendant  would  not  be  released  from  his 
contract  The  circuit  Judge  further  said,  in 
effect,  to  the  Jury,  that  if  Radlcan  said  to 
Blake  at  the  time  of  making  or  before  tbe 
oontract  was  made  that  he  and  Cook  were 
partners,  then  Cook's  promise  that  there 
should  be  no  charge  for  commission,  if  made, 
would  bind  tbe  plaintiffs.  From  an  exam- 
ination of  tbe  record  we  find  that  tbe  wit- 
ness Radlcan,  whose  entire  testimony  ia 
given,  nowhwe  disputes  the  statement  that 
defendant  makes  that  he  (Radlcan)  txAH  the 
defendant  that  the  two  plaintiffs  were  in 
partnership  In  the  business.  It  was  there- 
fore error  to  submit  that  question  as  an 
open  question  to  the  Jury.  Lange  v.  Perley, 
47  Mich.  352,  11  N.  W.  t&S;  Oorbett  v. 
Spencer,  63  Mich.  781,  30  N.  W.  385.  Much 
less  can  It  be  said  that  these  instructions 
cured  the  error  committed  In  instrncting  tbe 
Jury  that  the  plaintiffs  were  not  partners, 
and  that  tbe  act  of  Cook  would  not  bind 
Radlcan.  Judgment  will  be  reversed,  and 
a  new  trial  ordraed.  Tb»  other  Justices  con- 
curred. 


POWERS  V.  CITY  OP  GRAND  RAPIDS. 
(Supreme  Coart  of  Michigan.    Jan.  9,  1894.) 

MURIOIPAL  CORPORATIOKS— PCBUC  IMFROVBHSNTS 

— Assessments. 

1.  Plaintiff  owned  the  river  front  on  both 
sides  of  the  terminus  of  a  bridge  connecting  B. 
street  with  a  street  on  tbe  other  side  of  the 
river,  and  constructed  a  mill  race  between  the 
dock  line  and  the  original  river  bed.  On  the 
outside  bank  of  the  canal  he  erected  a  building, 
'  to  which  there  was  access  for  foot  travelers 

from  tbe  bridge.  Held,  that  the  property  is  as- 
sessable for  Improvement  of  B.  street,  though 
it  does  not  abut  on  the  street. 

2.  The  assessment  cannot  be  reristed  on 
the  ground  tliat  tbe  property  is  a  part  of  Clie 
river  bed. 

3.  The  action  of  the  city  council  and  com- 
missioners in  making  an  asaessment  district 
for  street  improvtsments,  and  an  assessment, 
will  not  be  ri'riewed  by  the  courts,  in  the  ab- 
sence of  mistake  or  abuse  of  discretion. 
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Appeal  from  nq^crior  court  of  Grand 
Rapids,  In  cfaancoT;  Edwin  A  Burllngame, 
Judge;   

Bolt  tT  'VraUam  T.  Powers  against  the  dty 
of  Giand  Baplds  to  set  aside  a  sale  of  land 
ftr  assessnunts  for  street  ImproTcments,  and 
to  ranOTe  the  cload  from  plalntUTa  tltl& 
Ttie  bin  was  dismissed,  and  plaintiff  appeals. 
Afflnned. 

Hon  A  Wilson,  for  appellant.   Wm.  Wis- 
nv  Ta^or,  tat  appelleeL 

M cORATH,  0.  J.   One  of  the  east  and  west 
streets  of  the  dtj  of  Grand  Rapids  extends 
acroes  Grand  rlT».   West  of  the  rlTor,  It 
Is  known  as  "West  Bridge  Street,"  and  on 
the  other  side  as  "Bast  Bridge  Street"  A 
bridge  extending  from  bank  to  bank  connects 
the  two  sectiooB.    The  westerly  termlnas  of 
the  bridge  Is  afoont  12S  feet  west  of  the  iXodk 
line.    The  street  Is  66  feet  in  width,  but  the 
bridge  Is  bat  42  feet  wide  ova  alL  The  road- 
way In  the  center  of  the  bridge  Is  24  feet 
wide,  and  ttiere  Is  a  foot  passageway  8  feet 
Hide  OD  each  side.    FlalntUf  owns  the  river 
front  on  each  side  of  the  western  terminus 
of  the  Ixidge,  and  iias  constructed  and  main- 
tained for  some  time,  between  the  dock  line 
and  tbe  original  river  bank,  a  mill  race, 
^Aldi  Is  used  to  famish  powar  to  factories 
In  flitt  Tidnlty.   Over  the  east  bank  of  this 
race  or  canal,  on  the  south  side  of  the  bridge, 
idalntur  baa  bnllt  a  Mck  bnlldlng  which 
fiues  fba  bridge;  and  upon  appllcatl<m  to 
the  common,  coondl  that  body  caused  the 
removal  of  the  south  rail  of  the  bridge,  giving 
plalntlir  access  to  said  building  from  the 
Boath«i7  fOotway  of  said  toldge.  Plaintiff 
lus  cMistracted  a  private  Inldge  over  the 
race^  giving  blm  access  to  the  rear  of  said 
boUdlng  tcmn  Trtaxt  street,  which  runs  north 
and  sooth  near  the  westerly  terminus  of  the 
bridge,  and  interaects  West  Bridge  street. 
The  eomm(Hi  connell,  In  April,  1891,  declared 
the  paving  ot  West  Bridge  street,  from  the 
west  line  of  Jeffersui  street  to  the  bridge, 
a  necessary  public  improvement   The  con- 
tract was  let,  and  the  vrork  done.   The  coun- 
cU  fixed  the  assessment  district  as  follows: 
"All  lote.  parts  of  lots,  and  pieces  of  land 
Indaded  within  the  west  line  of  said  Jefferson 
street,  aad  the  dock  and  building  line  on  the 
mat  side  of  said  river,  as  established  by  the 
leglslatnre  of  tiie  state  of  Michigan,  and  ex- 
tending back  from  said  West  Bridge  street, 
on  elthw  side  thereof,  a  distance  of  132  feet, 
excepting  firom  said  described  district  all  pub- 
lie  streets  and  alleys."   The  district  so  fixed 
bidades  land  owned  by  idalntiff  lying  north 
and  soatti  of  the  bridge  between  the  westerly 
tmwfc  of  the  canal  and  the  dock  line.  The 
board  of  review  and  equalization  made  the 
assessment,  and  the  roll  was  reported  to 
and  confirmed  by  the  conncU  after  all  par- 
ties were  heard.   Plaintiff  faUed  to  pay  his 
assessment,  and  these  parcels  of  land  were 
add  to  the  dty,  and  this  bill  la  filed  to  set 


aside  such  sale,  and  remove  the  dond  from 
plalntUTs  tlUb  The  court  bcOov  dismissed 
the  bUl.  and  plaintiff  appeals. 

All  the  proceedings  are  admitted  to  be  reg- 
ular, but  It  Is  Insisted  that  these  parcds  do 
hot  abut  apon  the  street;  that  tiie  land  as- 
sessed  Is  in  the  bed  of  the  rivor.  and  is  not 
accessible  from  tiie  street  In  question.  Othw 
parcels  of  hind  within  the  same  assessment 
district  do  not  abut  upoa  this  street  Al- 
though, In  thdr  present  condition,  these  par- 
cels are  not  accesdlfle  by  teams  Immediately 
from  tbe  street  they  are  or  may  be  accessible 
for  foot  passengers,  and  the  atreet  is  used 
In  passhig  to  and  from  them.   The  west  line 
of  both  parcels  Is  west  of  the  westerly  ter- 
minus of  the  bridge.    There  Is  12  feet  of 
street  space  both  north  and  south  of  the 
bridge,  and  both  parcds  may  be  made  ac- 
cessible from  this  very  street    The  lauds  are 
owned  and  held  by  plaintiff,  are  for  tbe  meet 
part  occupied  by  him,  and  devoted  to  his 
choice  of  uses,  and  the  public  are  exduded 
as  virtually  as  If  a  wall  was  built  at  tbe 
dock  .line.   They  are  not  a  part  of  tbe  river 
bed.  In  the  maaa  that  the  pnbUo  has  a  right 
of  way  over  them.   The  rltfit  to  assess  lands 
for  local  Improvements  does  not  depend  vpoa 
the  tise  to  which  the  owner  may  choose  to 
put  such  land,  or  whether  he  may  see  fit  to 
put  It  to  any  use;   The  charter  expressly  pro- 
vides that  the  benefits  shall  be  assessed  upon 
the  owners  and  occupants  of  such  taxaUe 
real  estate  in  proportl<m,  as  near  as  nifty 
be,  to  the  advantage  which  sudi  lot  or  parcel 
is  deemed  to  derive  fKxn  tiie  Improvemoit 
It  cannot  be  said  that  the  Improvement  does 
not  benefit  plaintUTs  property,  and  the  meas- 
ure of  that  benefit  Is  for  the  coundl  and  com- 
mlssloners.   These  officers  acted  within  the 
scope  of  their  powers,  and  the  record  con- 
tains no  evidence  of  fraud,  corrupt  motive, 
or  Intentional  favmitlsm.   The  presumption 
Is  that  in  making  the  district  and  the  aa- 
sessment,  the  officers  of  the  munldpallty  act- 
ed In  good  faith,  and  have  correctly  and  faith- 
fully exardsed  the  discretion  reposed  In  them. 
In  such  case,  where  mistake  or  abuse  of  dis- 
cretion Is  not  manifest  or  demonstrable,  the 
determination  of  the  munidpal  officers  in 
whom  such  discretion  is  vested  is  conduslve, 
and  It  Is  not  reviewable  by  the  courts.  1 
DIIL  Mun.  Corp.  94.   Hie  decree  of  the  court 
below  Is  affirmed,  with  costs  to  d^endant 
The  other  Justices  c(mcnrred. 


SHUMWAY  V.  WALWORTH  ft  N.  HAN- 
UP'Q  CO. 

<Supreme  Court  of  Michigan.    Jan.  9, 18M.) 
Habtbs  ahd  Sbbvakt— Vies  Pbikcipals— Neoli- 

OBNCB — CONTRIBDTORT  NsQLIOENCB — UaMAOES. 

1,  Plaintiff,  a  Bervant  in  charge  of  a  m\- 
chine  which  he  was  required  to  keep  in  order, 
in  the  absence  of  his  vice  prindpal,  who  had 
beeo  heli^Dg  him  la  discovering  what  was 
wrong  with  it,  went  underneath  to  oil  it,  and 
the  vice  prindpal,  on  returning,  staried  tbe  ma- 
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chine,  cansing  plalntUTa  Injair.  ffeU,  that 
plaintiff,  bATing  nod  no  cause  to  anticipate  sneh 
interference,  was  not 'neidiKent,  as  a  matter 

of  law. 

2.  When  a  master  delegates  to  a  superin- 
tendent fail  power  to  manage  the  hnsiness,  and 
employ  and  discharge  serranta,  without  inter- 
ference, he  does  not  become  a  fellow  servant  of 
a  servant  in  charge  of  a  machine  hj  helping 
with  It,  bnt  is  a  vice  principal  in  whatever  he 
does  In  fnrtherance  of  the  business. 

8.  The  fact  that  a  person  injured  bjr  anoth- 
er's negligence  bad  a  oisease  rendering  It  llkO' 
I7  that  the  InjmT  would  produce  more  seriooi 
results  than  if  he  had  been  healthy  will  not 
prevent  his  recovery  of  actnal  damages,  and 
an  instruction  allowing  the  jnir  to  determine 
how  mneh  he  has  been  damaged  hr  the  injnrr, 
and  how  mudi  In  conseqnoice  of  the  disease,  is 
proper. 

Error  to  drcnlt  court,  Bay  county;  George 
P.  Ckibb,  Judge. 

Action  by  James  D.  Slmmway  against  the 
Walworth  &  NerUle  Manufacturing  Compa- 
ny for  personal  injuries.  There  was  a  Jodg- 
mmt  for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

J.  E.  Einnane  and  Shepard  &  Ltoo,  for 
appeUee.  T,  A.  B,  &  J.  a  Wendo(^  ft>r  ap* 
pliant 

MONTOOHBBT,  J.  Plaintiff  sued  for 
negligent  Injury.  Hb  was  employed  tn  de- 
fendant's fiactory,  and  engaged  In  ronnlng 
a  planer.  George  B.  Nerllle,  one  of  the  of- 
flcers  of  the  (x^wratlon,  bad  cbarge  of  de* 
fendanfs  factory,  and  empU^ed  sod  dis- 
charged moL  On  the  28tta  of  Norember, 
1890,  pUUntiff  bad  been  Interrupted  In  oUlng 
his  madilne  by  the  necessl^  of  moving  some 
timber  which  bad  boon  placed  so  near  to 
his  machine  as  to  Interfere  with  his  wwk. 
He  started  the  machine,  and  passed  some  of 
the  tlmba  tbnm^.  It  was  dlacoTffed  that 
the  machine  was  oat  of  order.  The  plain- 
tiff  threw  it  out  of  gear,  toc^  the  oD  can, 
and  attempted  to  <dl  the  machine  bom  nn- 
dCTueath,  leavlzv  his  mitten  on  the  surface 
of  planv.  In  order  to  oil  one  pwtlon  of 
the  machine^  It  became  necessary  tor  the 
plaintiff  to  put  bis  hand  between  the  sptdces 
of  one  of  the  wheels  connected  wltb  the 
gearing,  and  remove  the  cap  of  a  box.  While 
bis  hand  was  In  this  position*  Mr.  Nerllle 
tamed  on  the  feed  motion.  Plaintiff's  hand 
was  caught  In  the  gearli^,  and  he  sustained 
the  Injury  complained  of.  It  was  plaintiff's 
duty  to  see  that  the  madilne  was  properly 
oiled  and  adjusted,  when  bdng  opaated  by 
blm.  The  parties  are  not  agreed  as  to  the 
facts.  The  plaintiff  testified  tibat,  when  he 
started  to  oil  the  machine,  Mr.  Neville  came 
up,  and  he  passed  him,  leaving  him  standing 
m  firont  of  the  machine.  Mr.  Nerllle,  on  the 
contrazy,  testified  that  the  plalnttff  and  hlm- 
sdf  had  beoi  engaged  In  an  effort  to  dlscoro: 
what  was  wnmg  with  the  machine,  and  In 
so  doing  bad  started  and  stopped  the  ma- 
chine repeatedly;  that  he  finally  dlscormd 
the  dlfflcolty,  which  he  ftmnd  was  a  small 
knot  of  wood  -between  the  rcSltn  and  the 


crossbar  of  the  bed  <tf  the  machine.  He 
looked  around,  and  did  not  see  the  plaintiff. 
Saw  that  the  oU  can  was  not  in  its  place,  and 
supposed  tiut  the  plaintiff  had  gone  oat  of 
the  mill  to  fill  the  (A  can,  or  for  some  other 
purpose.  That  he  took  a  probe,  and  drove 
the  knot  oat,  backed  np  the  machine,  threw 
the  lerer  fwward,  and  started  the  feed  mo- 
tlm.  It  was  this  starting  of  the  machine 
that  caused  the  Injury.  The  ease  was  ■al>> 
mitted  ondor  Ina tractions  which  left  the  ju- 
ry to  deddfr-Blrat,  whetb^  the  act  of  Ne* 
vllle  was  or  was  not  negligent;  second, 
whether  the  plaintiff's  attempting  to  oil 
that  portion  of  the  machine  omoealed  irom 
Mr.  Neville's  view,  friKQ  the  ptdnt  where  he 
stood,  was  negligence  on  the  plalntifTs  part 
c<mtzlbutlng  tci  the  Injury.  The  defmdan^s 
two  piin<dpal  contentions  bi  this  court  sre— 
First,  that  as  a  matter  of  law  the  plaintiff 
was  guilty  of  contributory  ne^lgence,  In  pla- 
cing himself  In  the  poidtlcHi  which  he  occu- 
pied vrithout  notifying  Neville  of  Us  purpose; 
and,  second,  that  Neville  was,  In  what  he  did, 
a  f^w  servant  ot  plaintiff,  and.  If  guilty  of 
ne^^Ugence,  It  was  not  the  masta's  negilg^ice. 

1,  We  are  not  prepared  to  hold,  as  a  mat- 
ter of  law,  that  the  plaintiff  was  guilty  of 
ne^lgHice  cwtzlbutlng  to  the  Injury.  The 
jury.  In  anawv  to  a  special  question,  foond 
that  plaintiff  was  In  charge  of  the  machine  at 
the  time  of  the  Injury,  and  had  the  care  ot 
the  machine^  and  the  da^  to  keep  It  In  oe- 
der.  nils  bdng  the  caae^  If  he  had  no  reor 
Btm  to  anticipate  the  starting  of  the  machine 
by  Mr.  NevUle,  tt  would  be  gDlng  far  to  hold 
that  he  was  ne^^Ulgent  In  falling  to  anticipate 
such  a  possibility. 

2.  Was  the  act  of  Mr.  Neville  In  tomlnc 
on  tine  feed  motion  that  of  a  fdlow  servant 
of  plaintiff?  The  defendant  concedes.  In  ef- 
fect, that  Mr.  NevlUe'a  rdattms  to  the  de- 
fendant  corporation  and  to  the  plaintiff  were 
such  OS  that  for  some  purposes  he  might  In 
law  be  regarded  as  a  representative  ot  the 
mastw,  bat  that  In  the  porfMmance  of  the 
particular  act  of  starting  the  machine  he  was 
acting  In  the  capacity  of  a  fdlow  servant; 
and  the  c<mten1ton  Is  that  the  question  of 
whether  the  act  was  that  of  a  master  or  of 
a  f^w  servant  depends  for  its  st^ution 
rather  apon  the  nature  of  the  act,  than  upcm 
the  general  scope  or  extent  of  the  supetlOT 
servant's  aathorlty.  The  contrition,  pre- 
cisely as  made,  Is  undoubtedly  supported  by 
eminent  aathorlty,  but  we  are  constrained 
to  hold  that  the  previous  holdings  of  this 
court  have  not  so  limited  the  liability  of  the 
master.  See  Slater  v.  Ohapman,  67  Ml^ 
S23.  35  N.  W.  106;  Palmer  v.  Railroad  Oo^ 
93  Mich.  303,  68  N.  W.  397;  Ryan  r.  Bagar 
ley,  50  Mich.  179.  15  K.  W.  72;  Harrison 
Railroad  Co.,  79  Mich.  409,  44  N.  W.  1034; 
BrlckB(m  r.  Railway  Co.,  S3  Mich.  2S1.  47 
N.  W.  237.  The.dedslons  of  this  court  have 
extoided  the  rule  so  that  It  may  be  said  that 
when  the  master  ddegates  to  a  superintend- 
ent fun  power  to  manage  a  business,  and  em- 
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ploy  and  discharge  serrants.  without  Inter- 
ference,  such  superior  Berrant,  la  whatever 
he  does  In  furtherance  of  the  business  and 
operations  he  has  In  charge,  stands  In  place 
of  the  master,  and  the  negligence  of  such 
superior  servant  Is  the  negligence  of  the  mas- 
ter. This  is  apparently  upon  the  ground  that 
the  servant,  In  entering  the  employment, 
does  not  take  upon  himself  the  risk  of  neg- 
ligence on  the  part  of  one  who  occupies  that 
relation  to  the  business  of  the  master.  In 
McKlnney  on  Fellow  Servants,  (section  41,) 
It  Is  said:  "Many  authorities  of  great  weight 
have  held  that  if  the  master  places  the  en- 
tire charge  of  the  business  In  the  hands  of 
an  agent,  exercising  no  authorl^  th^eln,  he 
may  be  liable  for  the  negligence  of  such 
afrent  to  a  subordinate  employe,  and  that 
this  rule  prevaUa  wbeQier  the  master  be  an 
indirldufll  or  a  corporation;"  citing  a  large 
nomber  of  cases,  among  which  are  Ryan  v. 
Bagaley  and  Slater  t.  Chapman.  Again,  at 
section  55,  in  commenting  on  Ryan  v.  Baga- 
ley, the  learned  author  says:  "The  report  of 
the  case  does  not  indicate  the  nature  of  the 
act  the  mining  captain  was  performing,  and 
owing  to  the  negligmt  performance  of  which 
the  subordinate  servant  was  injured,  but  the 
principle  on  which  the  case  is  based  is  the 
generally  accepted  one,— that  a  master  giving 
tlw  control  of  his  entire  boslness  to  an  agent 
is  responsible  for  bis  negligence."  It  Is  not 
necessary  to  a  deddon  of  this  case  to  hold 
that  an  agent  exercising  only  occasional  acts 
of  authority,  while  performing  duties,  In 
the  main,  those  of  a  subordinate,  is,  in  the 
performance  of  the  latter  duties,  to  be  re- 
garded as  a  representative  of  the  principal; 
bat,  in  the  performance  of  the  particular 
duty  In  quesUou,  Neville  was  performing  an 
act  of  antb<H4ty  which  he  only  had  the  right 
to  perform  by  virtue  of  his  authority  as 
snperlntendent  of  the  mills,  and  within  the 
scope  of  his  authori^  to  see  that  the  ma- 
chinery was  in  safe  condition.  We  think, 
under  the  former  rulings  of  this  court,  he 
must  be  held  to  have  been,  In  the  perform- 
ance of  this  act,  a  representative  of  the 
master,  rather  than  a  fellow  servant 

3.  It  Is  contended  by  defendant  that  plain- 
tiflfs  loss  of  his  fingers  was  not  the  result  of 
the  injury,  but  was  the  result  of  his  own 
condition,  being  an  unhealthy  man.  There 
was  testimony  in  the  case  tending  very 
str(Higly  to  show  that  the  plaintiff  was,  pre- 
Tloos  to  this  time,  afflicted  with  a  scrofulous 
disease;  and  the  Inference,  perhaps,  is  jua- 
tttled  that  such  serious  consequences  would 
not  have  followed  from  the  Injury,  had  not 
this  been  bis  condition.  The  coort.  in  com- 
menting upon  this  testimony,  instructed  the 
Jury  as  follows:  "In  consequence  of  there 
being  something  wrong  about  his  own  con- 
stitution, the  Injuzy  was  aggravated,  and  it 
amounted  to  about  this:  That  the  perma- 
nent Injury  was  partially  or  quite  the  result 
of  Just  that  thing,  rather  than  the  result  of 
the  accident  itself,  In  the  machinery*  How, 


you  may  decide  this  qnestlon:  How  moch 
of  the  injury  which  he  has  suffered  is  the 
consequence  of  that,  rather  than  the  conse- 
quence of  the  Injury  Itself?  There  is  no  kind 
of  question,  of  course,  that  the  accident  or 
injury  th»e~-the  hurting  of  his  hand  in  the 
machine— did  cause  him  some  Injury;  but 
whether  It  was  all  caused  by  It,  or  the  great- 
er part  of  It,  or  only  a  small  part  of  It,  is  an- 
other question,  and  a  question  which  you 
will  have  to  decide."  In  another  portion  of 
the  charge  he  stated:  "If  it  be  true  that  bis 
constitution  is  in  such  a  condition  that  a 
little  injury,  which  is  liable  to  occur  to  many 
men  at  any  time,  will  have  these  aggravated 
results,  he  Is  not  a  man  In  such  a  condition 
and  situation  as  a  man  who  is  sound,  and 
the  diminution  of  his  capacity  to  work  may 
not  be  as  great"  These  inatnictioas  were 
suffldently  favorable  to  the  defendant  The 
fact  that  the  plaintiff  was  afflicted  with  a 
scrofulous  difficulty,  which  rendered  it  pos- 
sible, or  even  llk^,  that  a  slight  injury 
would  produce  more  s^ooa  results  than  if 
Infflcted  upon  a  perfeotly  healthy  person, 
does  not  put  him  beyond  the  pale  of  the  law, 
Mr  prevent  a  recovery  of  sudi  aetnal  dam- 
ages as  be  has  sustained. 

Tho  other  questions  presented,  we  think, 
do  not  reqolre  dlscuasioik.  Tha  Judgment  will 
be  affirmed,  with  costs. 

GRANT.  J.,  did  not  alt  The  oUur  Jnstiow 
concurred. 


MICHIGAN  SAV.  BANK  v.  BUTLER'S  ES- 
TATE. 

(Soprema  Court  of  Mtchigaa.    Jan.  8,  ISM.) 
pABTinuRip— IToTs  or  PuTxn  —  Liabiutt  op 
FinM— EviDBTos— Tbbtiicokt  OH  FoRHBa  Triai.  * 

— HSABSAT— TBANBAOTION  WITH  DSCKDRKT. 

L  Where  a  partner  having  general  mas- 
agement  of  the  bnainesa  and  sole  control  of  the 
finances,  with  antbori^  to  contract  for  the  firm 
In  his  own  name,  in  the  absence  of  firm  funds 
advances  money  of  his  own,  taking  the  firm's 
checks  therefor,  and  then  disconnta  a  note  ex- 
ecDted  in  his  own  oame,  and  takes  the  pro- 
ceeds, taming  Into  the  firm  its  checks  to  th» 
amonnt  thneof,  the  money  from  the  note  goes 
into  the  bnainess,  so  that  the  firm  is  liable  on 
the  note. 

2.  A  witness  may  not,  on  cross-examina- 
tion, he  asked  what  another  person  testified  to 
on  a  former  trial,  he  not  having  then  been 
called  on  the  second  trial,  as  nntil  be  is  called, 
and  foundation  laid  for  the  tesUmwy,  It  is 
hearsay. 

3.  A  contract  of  partnership  between  B., 
G.,  and  R.  invested  R.  with  the  managemmt, 
and  gave  him  pow^  to  contract  for  Qi%  firm 
in  his  own  name.  B.  dliconntad  a  note  exe- 
cuted in  his  own  name,  ffdd.  In  an  action  by 
the  payee  to  charge  the  estate  of  B.  therewith 
as  a  firm  note,  the  claim  being  that,  though  R. 
took  the  proceeds,  they  went  into  the  busi- 
ness, he  having  theretofore  advanced  money 
of  his  own  to  the  firm  to  the  amount  of  the 
Dote  on  its  checks,  which  he  returned  to  it  on 
receiTing  the  proceeds  of  the  note,  tliat  de- 
fendant^ qnestlon  to  R.,  who  waa  a  witness  for 
^intiff,  as  to  whether  he  advanced  money  to 
G.  to  carry  on  the  huslDess  before  the  con- 
tract taking  in  B.  as  a  partner,  waa  property 
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excluded,  Ae  relation  of  iSbn  partnen  bdnf 
chansred      that  contract. 

4.  Objection  to  testimony  as  being  within 
the  statute  excluding  testimony  of  a  party  ag 
to  facta  equally  within  the  knowledge  of  a  de- 
ceased party  la  not  available,  where  the  party 
objecting  first  (H>ened  np  with  the  wftnesB  the 
subject  covered  oy  the  testimony. 

Error  to  circuit  court,  Macomb  comity;  Ar> 
thur  U  Canfield,  Judge. 

Action  by  the  Michigan  Savlnga  Bank 
against  the  estate  of  Milton  H.  Butler,  de- 
ceased. Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

Charles  K.  Latham  and  Bowen,  Donglu  & 
Whiting,  for  appellant  Wilkinson  &  Post, 
<<]rifltat  &  Warner,  of  coonad,)  for  appdlee. 

MONTGOMBBT,  J.  The  bank  ^reaented  a 
claim  afoUiwt  the  eatate,  baaed  upon  a  note 
Diade  by  B.  K.  Boberts,  payaUe  to  tbe  order 
of  Barnes  Bros.,  and  by  them  Indorsed  In 
blank.  This  note  was  dated  October  14, 1889, 
but,  aa  tbe  tesUmcmy  abova,  was  given  In  re- 
newal of  <me  dated  June  lltti  of  tbe  same 
year.  Tbe  gronnda  npm  whkli  It  la  songht 
to  cbarge  tbe  estate  of  Butler  are  Oat  Bniler 
vaa  a  partner  of  Roberts  In  condnctlng  a 
certain  flab  boalnesa,  and  tbat  the  msmej  was 
In  fact  borrowed  tot  the  copartnerablp,  and 
went  Into  tbe  bnslneas.  The  relations  exlat* 
ti^  betweoi  Butler,  Boberts,  and  tme  Oan- 
thier  wm  aomewbat  considered  In  Pnrrla 
r.  BnQer,  87  Hicb.  248,  48  N.  W.  fi64,  and  H 
was  there  held  that  under  the  circumstances 
appealing  In  that  case,  and  In  tbla  aa  well* 
Butter  was  a  partnar,  and  that  aa  to  any  euk- 
traeta  actually  made  on  behalf  of  that  bntf- 
nes^  and  pardcnlarly  f<nr  any  m<mey  actually 
borrowed  tor  and  pat  into  the  business.  But- 
la-  was  Uable.  Among  other  provisions  of 
tbe  contract  was  tbe  following:  "Said 
Bphraim  K.  Boberts  shall  hare  the  general 
management  of  the  aaid  flabary  bnalnesa  for 
tbe  bauAt  ot  all  concerned  In  the  property, 
and,  to  carry  out  the  purpoaea  of  thla  agree- 
moit,  said  Boborta  ahall  bare  antlmity  to 
make  all  contracts  of  impmlance  connected 
witti  aaid  bnslneas,  dther  In  flie  name  of  aald 
Gauthler  or  In  bla  own  name,  aa  be  ahaU 
deem  beat  Be  shall  bare  entire  and  sole 
control  of  the  flnancea  of  aaid  bualneaa,  In- 
cluding the  aale  and  ^sposltioa  of  all  prod- 
ucts of  sftld  burtues,  and  the  handling  of  all 
money  that  goea  Into  or  to  made  from  aald 
business,  except  aa  la  botfiuifter  stated.'* 

1.  Tbe  circuit  judge  directed  a  Terdlct  foe 
tbe  claimant  fx  the  amount  of  the  note  and 
interest  Thla  action  on  bia  part  raises  the 
question  as  to  whether  it  was  condurtrely 
shown  Uiat  tlie  money  advanced  by  t^o  plaln- 
tifl  actually  went  Into-  tbe  bnrtness,  or  wheth- 
er the  testimony  adduced  waa  subject  to  a 
constmctiim  wUch  negatlTea  tbe  daim.  Tbe 
cashier  ot  the  bank  admitted  that  be  knew 
nothing  of  the  fact  that  the  note  wtm  given 
tor  Oie  copartnership  busineas  at  tbe  time 
tbe  note  waa  taken,  tmt  that,  on  infbrmation 
obtained  latsr,  be  filed  the  present  dalm. 


The  dalmant  called  aa  witnesses  B.  K.  Bob- 
erts, the  maker,  and  one  Beeves,  who  k^t 
the  ho<AB  relating  to  the  fishery  business. 
On  cross-»amlna11on  by  counsel  for  tbe  es- 
tate^ Boberts  testified  aa  fdlows:  "lir.  But- 
ler didn't  know  of  tbe  execution  of  this 
note  at  ttie  time  It  waa  executedr-that  la. 
I  don't  think  be  did.  Mr.  Bntler  waa  aware, 
later,  <rf  the  fact  tbat  I  procured  Bamea 
BrothenT  taidoraement  in  the  fishery  bndneaa. 
At  the  time  this  note  waa  executed,— €lthex 
of  these  notes,  the  original  or  the  renewal,— 
be  waa  not  aware  of  It,  although  he  bad 
Bollcited  ma  to  get  aome  ontalde  Indoiaonait 
He  was  not  aware  of  the  fact  that  I  had  pro- 
cured Barnes  Brothers,  at  this  time,  to  In- 
dorse this  note.  I  got  tlie  money  mysdt— 
thla  82,000.  I  put  It  in  the  fish  bosineaa. 
Q.  I  want  to  know  what  yon  did  immedi- 
atdy  at  the  time  yon  got  It  Did  yon  depos- 
it It  in  the  bank?  A.  I  Omit  know  aa  I  can 
tdl  exacOy.  Aa  I  understand,  tbe  boaSa  of 
the  concern  are  here,  and  they  can  ahow. 
Q.  I  want  to  know  what  you  did  when  the 
luiytng  teller  handed  you  the  mon^.  Wbat 
then  did  yon  do  with  the  money?  Idontwant 
to  know  wbat  occurred  aweA  or  a  day  after- 
warda  A.  I  can't  tdl  you.  I  know  I  borrowed 
it  for  the  fish  busineas.  Q.  I  am  not  asUugyou 
that  now.  I  want  to  know  ^rtiat  you.  did  with 
it  at  thla  time.  IMd  yon  put  It  in  your  pocket, 
take  It  to  the  ofllo^  or  pat  it  in  the  bank,  or 
what?  A.  I  don't  know.  Q.  Don't  yoa  rec- 
ollect teetifylng  before  the  commissioners  on 
tSMma,  in  the  dalm  presented  by  A.  F.  WU- 
C09C  that  yoa  pnt  that  mon^  in  yonr  po<ftet 
and  yoa  were  in  the  baUt  of  canring  money 
in  your  liocket  and  about  yonr  person?  A. 
I  did  that  aometlmea,  and  I  m^ht  have  done 
It  Is  this  case.  Q.  -I  aak  yon  If  you  do  not 
recollect  that  yoa  teatified  before  the  com- 
missioners <m  dalma.  A.  I  Haavt  recollect  In 
particular,  although  I  think  In  this  particu- 
lar caae  I  kept  the  mon^  mysdf,  and  tam- 
ed In  other  caab  Itenu  which  reineaented 
tite  $2,000,  although  I  am  not  posltim  The 
books  wm  ahow  exactly  what  waa  done 
with  It  Q.  Wni  the  bo^  ahow  whether 
you  took  this  money,  or  some  other  money, 
and  pat  it  into  the  business?  A.  I  think  they 
wUL  Q.  Waa  It  not  yonr  haUt,  when  you 
borrowed  money,  aftw  yoa  took  charge  of 
the  flab  bmrineas,  to  pat  that  mon^  Into  your 
podEot;  or  Into  your  own  baidc  account,  and 
then  expend  from  your  own  poi^et,  or  your 
own  bank  account  money  for  the  fiah  busi- 
ness? A.  I  bad  some  meana  of  my  own  in  the 
bank,  and  thla  flab  bndnes,  occaaifHiany  we 
would  get  hard  up,— that  is,  the  fiah  bosineaa 
would,— and  daims  would  come  In  that  would 
need  immediate  payment  I  would  draw  a 
dieck  tor  the  pigment  of  these  dalma  Q.  On 
yoarpersonalacoount?  A.  On  my  personalac- 
coimt,  or  usually  take  tbe  curraicy  from 
my  own  pocket,— my  own  money,— and  keep 
the chedc myself  antnthebankaccouDtshoald 
be  good  fbr  It,  when  I  would  draw  It  <^ 
Ton  would  loan  m<m^  to  the  fish  burtneaa— 
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70a  would  adTBDce  money  to  the  flBb  buri- 
neaa?  A.  I  would  advance  mon^  to  tbe  flsh 
boBlness  IndiTidnally  until  money  would 
oome  In.  Q.  Until  mdi  time  as  tbe  flah 
boalnen  oonld  pi^  It  bad  to  yon?  A.  Until 
tba  bank  account  was  good  for  it.  I  held 
the  check*,— the  flsh  biudnefls  checks  against 
tbB  bank."  Mr.  Beeres  testlfled  that  the 
aralls  of  the  note  went  Into  the  bnslneas. 
and  Tery  clearly  aecoonts  for  every  dollar 
of  it,  mlng  the  boolEB  to  reftesh  Us  recolleo* 
tloD.  It  nvpem  that  ehe^  to  the  amoimt 
of  $l,96<m  had  been  Issued,  and  Roberts 
adraneed  the  monqr  on  them,  retaining  the 
diedcs  In  his  hands  for  a  few  days,  and. 
wb«i  they  amoimted  to  this  som,  dlaconiited 
the  note  9t  wbldi  the  one  In  salt  Is  a  re- 
newal, and»  tnstead  of  going  through  the 
form  of  d<oosttlng  the  nuMiey  In  the  bank 
and  priwHBthig  the  ebeda*  tamed  In  the 
checks  in  place  of  the  money,  and  took 
credit  for  lite  dlflflraioe  between  the  amonnt 
ot  tbe  dwds  and  dliooant  (some  |40)  and 
the  amount  of  the  note.  Defendant's  ooon- 
sel  quote  the  testimony  of  Reeves,  as  fol- 
tom:  *T  kept  full  track  of  the  bank  ao- 
CDUit:  but,  mind  you,  I  neither  deposited  all 
ttw  moDfly  got  there,  nor  attended  to  all  tbe 
disooantB^  but  I  kept  track  of  the  bank  ac- 
count Here  it  is  In  my  own  handwriting. 
Q.  Now,  you  say  you  nevw  saw  the  money. 
Was  It  erer  Iwaai^t  to  tb»  llsh  oOLeaJ  A. 
Kerer  brou^t  tbm.  Q.  Toa  kept  trade  of 
the  bank  account?  Your  banking  was  done 
at  the  TUM  Nattonal  Bank?  A.  Yes^  sir. 
Q.  Was  tibat  12,000  ever  deposited  to  tbe 
credit  of  die  flsh  business  In  the  Third  Na- 
tlonal  Bank?  A.  It  wasnt  Q.  Was  any 
psrt  of  It?  A.  No.  sir.  Q.  Not  a  staigle  dol- 
lar? A.  No,  sir.  Q.  So  no  doUar  of  that 
moDcr  was  Draught  by  BIr.  Koberts  to  that 
oOlce,  and  no  dollar  of  that  mtmey  was  de- 
posited to  the  flsh  account  in  Its  bank,— Is 
that  right?  A.  That  la  right  Q.  You  dldnt 
know  that  note  was  discounted  except  what 
be  <Boberti)  toU  yon?  A.  No,  I  didn't  Q. 
Yon  bad  no  pmcmal  knowledge  of  it?  A. 
Na  Q.  And  yon  got  your  knowledge  from 
Roberts,  did  you  not?  A.  At  tbe  time,  of 
course."  ^Htls  testtma:^  Is  In  no  way  In- 
eoastotent  with  his  previous  statements.  He 
mtmhm  dalms  tint  be  was  present  when 
the  note  was-  discounted,  but  It  does  plainly 
appetir  that,  on  the  same  date  tbe  note  was 
discounted.  Roberts  did  volnntarlly  surren- 
der and  pay  into  the  business  the  amount  of 
tbe  note^  less  tiie  dlseount,  and  stated  that 
It  was  In  Ilea  (Mf  the  cash  rec^ved  on  the 
dlscoimt  It  does  not  ai^ear  to  be  contro- 
rated  that  the  note  was  discounted.  The 
important  question  was,  did  Robot!  turn 
Into  tbe  buslnflsa  the  amount  of  It?  And 
Ills  testimony,  not  being  controverted,  estab- 
ttsbed  the  fact 

2.  Error  is  assigned  on  the  refusal  of  the 
oourt  to  permit  the  defaadant's  counsel  to 
inquire  of  the  witness  Roberts  as  to  what 
Reeves  testlfled  on  4  former  trial.  This  rot 
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Ing  was  deariy  right  UntD  Reeves  was 
made  a  witness  on  this  trial,  and  the  founda- 
tion laid  for  such  testimony,  U  was  clearly 
hearsay. 

8.  When  Roberts  was  on  the  stand  he  was 
asked  whethw  he  ever  made  any  advances 
to  Oaathler  to  carry  on  tbe  fishery  bnslneigs 
beftwe  the  contract  was  made  between 
Oaathler,  Butler,  and  hlms^.  This  questlim 
was  ezduded.  Tbere  was  no  error  In  this 
ruling.  The  situation  was  entlrdgr  changed 
by  the  contract  referred  to.  The  mani^ 
ment  of  the  business  was  vested  In  Roberts, 
and  it  would  cvt^nly  affwd  no  presumption 
that  be  would  ccmtlnue  to  advance  mon^ 
because  he  had  prevlomdy  done  so^  up  to  a 
VcAat  where  It  became  necessary  for  him  to 
take  such  precarious  secnri^  as  that  afford- 
ed by  this  contract,  ^cept  as  such  advance 
was  made  upon  the  security  of  tbe  contract 

4.  It  Is  alio  insisted  that  certain  of  the 
testimoiv^  of  Robots  was  not  adndsslUe  un- 
der Ote  statute  «elndlng  a  party  from  tes- 
tifying to  faeti  equally  within  the  knowledge 
cf  a  deceased  party.  But  an  ezamlnatlcm  of 
tbe  record  discloses  that  the  connsd  for  tbe 
estate  mn  the  flrst  to  open  ap  wltti  tbe  wit- 
ness tbe  sabject  oovwed  by  the  testimony 
which  Ui«y  moved  to  strike  out;  and  a  far- 
ther answer  to  the  objection  Is  that  if  this 
testimony  be  ^nduded,  there  is  adU  left  snfli- 
dent  unooDtrovearted  tesUmmy  to  have  jusU- 
fledtheclrcuitJndgeindlreetlngaTcrdlet  We 
do  not  wish  to  be  tmdenrtood  as  Intimating 
that  the  objection  would  not  have  been 
sound  under  any  drcumstanoes.  What  we 
decide  Is  ttaat  It  k  not  avslUble  to  appelant 
here.  We  find  no  error  In  the  leond,  and 
the  Judgment  win  be  affirmed.  The  other 
justices  concurred. 


HOVBY  V.  NELUS  et  at 
LIGHT  V.  SAMB. 
(Supreme  Court  of  Michigan,    Jan.  0, 
Will— CoNBTBDCTiox  —  Vbstbd  FuTuas  Bstatbi 

— CONTINGKNT  RXHAINDSBS  —  SaLBI  BT  OUABD- 

Validitt, 

1.  Testator  devlied  land  (1)  to  Us  irife  for 
life;  (2>  to  Us  son  for  Hfe,  charged  with  the 
snivort  of  a  sister;  and  (3)  the  remainder  to 
bis  son's  children,  and,  if  he  should  die  leav- 
ing no  children,  then  to  testator's  htAn  accord- 
ing to  law.  Testator  died  before  the  birth  of 
soy  child  to  the  son,  and  the  widow  and  son 
conveyed  their  interest  to  the  son's  minor 
children.  During  the  life  of  snch  son,  the 
guardian  of  inch  minors,  by  authority  of  the 
proper  court,  conveyed  the  land  to  D.  and  G. 
Hela  that,  since  future  estates  are  vested  when 
there  Is  a  person  In  being  who  would  have  an 
Imme^te  right  to  possession  on  the  ceadnc  of 
the  precedent  estate,  (How.  St.  |  5520.)  and  n- 
pectent  estates  are  alienable  in  the  same  man- 
ner as  estates  in  possession,  (How.  St.  |  5551,) 
D.  and  G.  succeeded  to  tbe  entire  estate,  sub- 
ject only  to  be  reopened  to  let  in  after-born 
diildren  of  snch  son,  if  any. 

2.  Since  How.  SL  |  {^1,  providing  that 
"expectant  estates  are  descendible,  devisable, 
and  alienable  In  the  same  manner  as  estates  in 
poesMsioB,'*  applies  to  contingent  eetatea;  and 


Digitized  by 


Google 


HOVBY  V.  KELLCS. 


256 


KOBTHWESTBBN  BEFOBTEB,  Yoi.  57. 


(Mleb. 


BiDce  «Qch  estates,  when  slienated,  If  ther  are 
defeasible,  are  subject  to  the  contingency  by 
which  they  may  be  defeated,— contingent  estates, 
when  held  by  miDora,  may  be  sold  by  their 
guardians  nnaur  die  directioni  of  the  chaacMy 
court 

Appeal  from  drctrit  court,  Wayne  county; 
In  chancery;  George  Gartner,  Judge. 

Two  actions— one  by  Frank  D.  Hovey 
against  Caroline  Ndlls  and  Mary  M.  Beck, 
and  the  other  by  Frank  J.  Llcht  against  the 
same  defendants— to  qnlet  title  to  certain 
real  estate.  From  a  decree  for  plaintiff  In 
each  case,  defendants  ap[>eaL  Affirmed. 

Gray  &  Gray,  (W.  J.  Stuart,  of  coons^) 
toe  appellant  Caroline  Nellls.  Bowen,  Dong- 
laa  &  Whiting,  (W.  J.  Stuart,  of  counsel,)  for 
appellant  Mary  M.  Be<^.  O.  E.  Angstman* 
(Clark  &  Pearl,  oC  connsel,)  tm  appellee. 

ORAMT,  J.  The  contrOTttiles  in  then 
two  ■nits  are  Identical,  and  are  gorcnied 
by  the  same  facts.  In  this  opinion  we  will 
refv  (X1I7  to  the  case  of  Horey  t.  NelUi. 
The  blU  is  filed  to  quiet  the  title  to  oatlot 
Na  4  <^  the  U  Ifonm  Carm  in  the  rity  of 
Detnrit  Tbis  farm  waa  a  narrow  atrip  ot 
land  a  few  hundred  feet  wide,  and  extending 
back  tnm  the  Detroit  tlTo-  about  three  mUfls. 
It  waa  divided  Into  nine  lota,  numbered  tnm 
1  to  9,  indnslTe.  Lot  Na  B  lay  tortbeat  from 
the  rlTW,  and  Indoded  60JS3  acna.  It  waa 
Bubseqoaitly  BUbdlTlded  into  19  oaUoti,  luun- 
b«ed  from  1  to  19;  incinalTa  Tlie  cmtiD- 
\eny  in  tUa  case  relates  to  oatlot  Na  4. 
Louis  Mxuran.  Oie  owner  of  tlie  entire  farm, 
made  hia  wUl  in  1S2B,  and  died  in  1829.  He 
left,  snrriTlnR,  a  widow  and  sereral  children. 
Ue  had  made  cotaln  deeds  of  gift  to  Ills 
other  children,  aside  from  hia  son  Lonia, 
which  he  recognised  In  his  will.  All  his  real 
estate  not  deeded  to  his  other  chUdrra  he 
devised  as  ftdlows:  (1)  To  his  wife,  Katha*- 
ine,  for  llfO.  (2)  To  hia  son  Lonls  for  Hfd, 
chuged  with  tlie  suppwt  of  <nie  of  the  testa- 
hnr'a  daughters.  ^)  To  bis  daughter4n-law 
Maria,  wife  of  bia  son  Louis,  during  widow- 
hood. (4)  "The  remainder  of  my  said  real 
estate  I  give  and  devise  to  the  children  ct 
my  said  son  Louis  Iforan,  and,  if  my  said 
son  Louis  Shan  Ue  leaving  no  children,  tben 
to  my  heirs  according  to  law."  Complain- 
ant claims  by  purchase  through  mesne  con- 
veyance trom  the  devisees  of  Louis  Moran, 
Sr.  The  defradanta  claim  as  hebn  of  said 
Louis  Uoran,  Sr.  It  Is  conceded  that  the 
devise  to  Maria  Is  void  ondor  the  statute, 
but  that  it  doea  not  affect  the  validity  of 
the  remainder  of  the  wlU.  Louis  Moran, 
Jr.,  had  tbree  dilldren,— the  defendant  Caro- 
line NeDIs,  Octavla  M.  Sylvester,  and  Jamea 
L.  Mcann.  Mrs.  Sylvester  died  In  Novem- 
t>er,  1861,  leavlnff  one  child,— the  defendant 
Mary  BC  Bede.  James  U  Moran  is  dead, 
but  tba  date  of  Us  death  is  unknown.  He 
bad  one  child,  who  died  In  May,  1S8A.  Id 
1845,  Katberlne  Moran,  the  widow,  and  Louis 
Mmran,  Jr.,  and  bis  wife,  omv^ed  by  deed 


all  their  Interest  in  the  land  to  the  three 
children  of  Looia  Moran,  who  were  thai 
minors.  One  J.  B.  Vallee  was  duly  appoint- 
ed their  guardian.  In  1847  the  guardian  fil- 
ed a  petition  in  the  drcuit  court  for  the  oooo- 
ty  of  Wayne  in  chancwy,  prayloff  leave  to 
aell  their  real  estate  under  the  provislona  ot 
the  statute.  The  proceed! ogs  taken  there- 
under were  resular,  :ind  m  November  16, 
1849,  pOTBuant  to  tlw  decree  of  the  court,  a 
deed  was  duly  executed  by  the  guardian,  con- 
veying the  land  In  question  to  John  A.  Damm 
and  Joseph  Gnmes,  from  whom  complainant 
derives  bis  title.  Louis  Moran,  Af.,  died  June 
20,  1868,  leering  aa  heirs  his  two  children, 
James  L.  Uatan  and  Oarodne  NdKa,  and 
his  grandchild  Mary  M.  Be«±.  December  11, 
1871,  Caroline  NelllB  hrougbt  salt  In  cdect- 
Buai  against  Jacob  Brown  to  recover  possco 
alon  of  "the  undivided  bslf  of  lot  4  of  the 
Louis  Moran  farm."  No  proceeding  has  ever 
been  taken  in  this  mit  otlur  tlian  to  file  deo- 
laratkm,  and  to  file  proof  of  alleged  service 
thereof  upon  Brown.  By  mistake  the  land 
in  the  deed  to  Damm  and  Orones  was  erro- 
neously described  as  outlet  fi  Instead  of  outlet 
4.  It  Is  cmoeded  the  d^iendants  that 
this  was  an  error  apparent  upon  the  record, 
and  oorrecta  itsdf.  Complainant  dainw  that, 
at  the  time  of  the  deed  to  Damm  and  Grtmea, 
the  title  of  this  land  was  vested  In  the  chil- 
dren of  Lonls  Moran,  Jr.,  and  that,  the  pro- 
oeedlnff  in  ctiancery  to  aeO.  being  n«nlar, 
Damm  and  Grones  became  vested  by  the 
deed  to  them  of  the  entire  ude  In  fee  stan- 
pl&  He  also  claims  that,  if  this  be  not  so, 
still  he  has  obtained  title  by  exclusive  and 
adverse  possesHim  Cbr  more  than  20  years. 
The  dcftandaDts  Insist  that  the  tmly  estate 
lield  by  these  children  at  the  time  of  tlw 
gnardlan'a  deed  was  a  conttogent  remainder, 
and  not  a  vaated  remalndo-,  and  tliat;  whUe 
Louis  Meran,  J!r„  Uved,  It  waa  uncertain 
whether  he  would  leave  any  children,  and 
tbnefore  It  was  uncertain  to  whom  the  prop- 
erty would  pass.  They  also  Insist  that  the 
OjMtmsot  suit  broogtit  by  defendant  NdUs 
bitercepted  the  running  of  the  statute  of 
Umltatlims.  It  Is  further  Insisted,  on  be- 
half of  defioidant  NeUis,  that,  the  mother  of 
defendant  Mrs.  Bedc  having  died  prior  to 
the  death  of  Lonls,  Jr.,  she  (Mra.  Beck)  took 
no  interest  in  the  revcndonary  estatis  and 
that  the  children  of  Louis  surviving  Um, 
and  not  their  Inue,  should  take.  On  the 
contrary,  it  Is  Insisted,  on  behalf  of  Mrs. 
Beck,  that  she  Inherited  the  onothlrd  wUch 
her  mother  would  have  Inherited,  to  take 
effect  opoa  the  t«mlnatlon  of  the  Ufto  es- 
tates. At  the  date  of  the  win,  and  also  at 
the  death  of  Louis  Moran,  Sr.,  his  son  Leeds 
had  no  children.  James  L.  was  bom  in 
1832,  Caroline  in  1888.  and  uctavia  in  186. 
Defendant  Brown  purchased  the  land  In 
1887.  The  following  year  he  took  actual 
possession  of  the  land  under  his  deed.  The 
pKK^  eatabUahed  an  actoal.  hostile^  opoi. 
and  notorious  adverse  .possosrton  for  more 
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tban  20  years  prevloua  to  the  bringlnK  of 
tids  eiAt  ThiB  la  sufficient  to  esUbliata  In 
Urn  a  good  title,  unlew  tbe  ejectment  mlt 
•bore  moitloned  prerente. 

1.  It  has  been  the  policy  of  the  courts  to 
bold  these  estates  vested  at  the  earliest  po»- 
«lble  moment  Gbanoellor  Kent  states  the 
rule  &a  foUows:  "No  remainder  will  be  con-  I 
itmed  to  be  contingent  which  may,  consist- 
ently with  the  Intention,  be  deemed  Tested." 
4  Kent  GomuL  203;  McArthnr  t.  Scott.  113 
U.  S.  3M.  5  Sap.  Ct  6G2.  When  Louis 
Uwan,  Sr.,  made  his  will,  his  son  Louis  bod 
DO  children.  He  had  dlrlded  the  balance  of 
his  property  among  his  other  children  In  an- 
ticipation of  death.  Manifestly,  he  Intended 
that  the  property  covered  by  the  will  should 
go  to  the  Issae  of  Louis,  Jr.,  tf  he  should 
have  any.  The  omtlugency  he  desired  to 
pnnlde  against  was  the  death  of  his  son 
without  haTing  bad  any  children.  It  Is  un- 
reasonable to  say  tbat  the  t^tator  Intended 
to  cat  off  the  direct  heirs  of  his  son  Louis, 
GboDld  Louis*  children  die  before  he  did,  leaT- 
ing  isBo&  There  la  nothing  In  tbe  provision 
of  this  will  from  which  it  can  be  Inferred 
that  he  Intended  to  divert  the  estate,  In  any 
event,  from  the  direct  heirs  of  the  children 
of  Louis,  Jr.  Our  own  statnte  declares  when 
estates  are  vested,  and  when  contingent 
How.  8t  I  5029.  It  reads  as  follows:  "Fu- 
ture estates  are  either  vested  or  contingent; 
tb^  sre  vested  when  ttiere  Is  a  person  in 
bdog  who  would  have  an  Immediate  T\gbt  to 
the  poBsessioD  of  the  lands,  upon  the  ceasing 
of  the  iDtennediate  or  precedent  estate;  they 
are  contingent  whilst  the  person  to  whom,  or 
the  event  uptm  which  they  are  limited  to 
take  tUectf  remains  uncfitaln."  Upon  the 
birth  of  James  L.  Moran,  (1832,)  he,  imder 
Uils  statnte,  was  the  person  in  being  en- 
titled  to  the  Immediate  tight  of  possesion 
iqNm  the  ceasing  of  the  life  estates.  He  be- 
came possessed  of  a  vested  estate  In  remain- 
der, subject  to  be  reopened  to  let  In  aft^- 
boni  children.  It  was  twice  thus  reopened. 
It  Is  ivovlded  by  How.  St  «  5651,  tbat  "ex- 
pectant estates  are  descendible,  devisable, 
and  alienable  In  the  sapie  manner  as  estates 
In  posHssion."  It  Is  the  policy  of  the  law 
In  America  not  to  tie  up  estates.  Each  of 
the  children  of  Louis  Moran  poesessed  an 
allcsEialde  estate,  and  the  grantee  <it  tither, 
hi  the  absence  of  limitations  to  the  contrary, 
would  socceed  to  the  entire  estate  of  the 
grantor,  and  take  It  subject  to  be  reopened  In 
the  same  manner  as  though  the  title  had  re- 
mained in  the  cnlglnal  devisee.  The  life  es- 
tates, by  purctuue,  became  merged  In  the 
▼ested  estate  in  remainder.  What  Interest 
was  there  then  outstanding?  Manifestly, 
IIOO&  Could  any  portion  of  their  tiUe  be 
dirested.  and.  If  so,  how?  None  of  it  could 
be  divested  except  by  the  birth  of  another 
chUd;  but  this  would  not  divert  the  entire 
title  of  either,  but  would  only  take  away  so 
mndi  of  the  title  of  each  as  would  give  the 
nei^'boiit  h^  an  equal  Interest  with  th^.  , 
v.57ir.w.no.^l7 
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In  our  jtidgment  these  eondnsions  are  war- 
ranted by  the  statute  above  cited,  and  are 
sustained  by  a  long  list  of  authorities.  Doe 
V-  Perryn,  3  Tei-m  B.  484;  McAi-thur  v.  Scott, 
113  U.  S.  340,  5  Sup.  Ct.  052;  BaKer  v.  Mc- 
Leod's  Estate,  (Wis.)  48  N.  W.  657;  Wilson 
V.  White,  109  N.  Y.  69,  Ifi  N.  B.  749;  TagRUrt 
I  V.  Murray,  53  N.  Y.  233;  L'Etourneau  v. 
Henquenet  89  Mich.  428,  50  N.  W.  1077; 
FltBhugh  V.  Townsend,  58  Mich,  427,  27  N. 
W.  661. 

2.  Even  if  we  are  not  correct  in  the  con- 
clusions above  reached,  still  the  compliiinnut 
must  prevail,  for  another  r^-ason.  In  L'Etour- 
neau V,  Henquenet,  supra,  It  was  expressly 
held  that  section  6!^1,  How.  St,  applied  to 
contingrat  estates,  and  that  when  alienated. 
If  they  ore  defeasible  they  are  subject  t6  the 
ocmtlngen^  by  which  they  may  be  defeated. 
It  follows  that,  when  such  estates  are  held 
by  minors,  they  may  be  sold  by  their  guard- 
ians under  the  direction  of  the  court  of  chan- 
cery; otherwise.  It  would  result  that,  how- 
ever important  and  necessary  it  might  be  to 
sell  such  estates  In  order  to  provide  a  proper 
support  and  education  for  their  wards,  these 
estates  would  be  unavailable  for  tbat  pur- 
pose. Our  statute  is  largely  copied  from  that 
of  New  York,  and  under  the  life  provisions  It 
has  there  been  held  tbat  such  estates  could 
be  sold  and  conveyed  under  the  direction  of 
the  court  Dodge  v.  Stevens,  105  N.  Y.  685, 
12  N.  B.  759;  Jenkins  v.  Fahey,  73  N.  Y. 
855.  The  proceedings  Instituted  to  convey 
such  interests  being  regular,  the  gnardlon's 
deed  issued  In  pursuance  thereof  conveyed 
the  entire  Interests  of  the  children  to  the 
grantee.  This  disposition  of  the  case  renders 
It  unnecessary  to  discviss  or  determine  the 
questions  of  laches  ot  title  by  advme  posses- 
skML  Dacrees  affirmed,  with  costs. 

McORATH,  G.  J.,  did  not  sit  The  other 
Justices  concurred. 


PBOPLB  T.  ROBB  et  al. 
(Supreme  Court  of  Michigan.    Jan.  9,  1891.) 
Bail— LiABiuTT  on  Beoookiuncb — Actio:?. 

1.  Under  How.  St  S  9476,  proTidloK  tbat  a 
circuit  court  commissioDer,  on  application  of  a 
prisoner  committed  for  a  bailable  offeuHe,  may 
inquire  Into  the  case,  and  admit  him  to  bail, 
the  commissioner  may  let  to  bail  in  a  less  sum 
than  that  fixed  by  the  committing  msKistrate. 

2.  The  principal  In  a  recoRni^nce  pleaded 
jmilty,  and  v/ai  nned,  upon  another  charge,  in 
the  same  court  in  which  liis  presence  was  re- 
quired by  the  recognizance,  and  was  taken  by 
a  deputy  sheriff,  to  the  clerk's  office,  where  the 
fine  was  paid;  the  whole  time  taken  not  ex- 
ceeding five  minutes.  Held,  that  the  detention 
did  not  release  the  sureties  on  the  recosnizance. 

3.  A  mere  request  by  a  surety  on  a  reco^ 
nizance,  to  a  deputy  sheriff,  to  take  the  prin- 
cipal into  custody,  Is  not  a  sufficient  surrender 
to  rdease  tiim  from  liability  on  the  recogni- 
zance. 

4.  Where  there  is  a  general  jurisdiction  to 
let  to  bail,  and  a  recognizance  is  accepted,  if 
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H  la  claimed  In  an  mction  thereon  that  It  was  ex- 
torted from  the  prisoiier  in  violation  of  hia 
rights,  that  fact  aboald  be  set  np  in  defense. 

S.  In  an  action  on  a  recognisance,  It  can- 
not be  objected  for  the  first  time  on  appeal 
that  the  recognizance  was  not  filed  br  the 
derk  of  the  court 

BIrror  to  drcult  court,  Berrien  comity; 
Thomas  O'Hara,  Judge. 

Action  by  the  i>eopIe  against  Louis  Robb 
and  Ottawa.  Jadgment  for  plalntlfl.  De- 
fendants bring  error.  Affirmed. 

Oeorge  W.  Brldgman  and  M.  L.  Hovell, 
for  appdlanta.  N.  A.  Hamilton,  Proa.  Atty., 
t<a  the  People. 

HONTGOMERT.  J.  This  Ifl  an  action  on 
a  re(!ognizance  of  bail  entered  upon  by  de- 
fendants, conditioned  for  the  appearance  of 
Louis  Bobb  at  the  March  term  of  the  Ber- 
rlrai  circuit  court  for  trial  on  charge  of  as- 
sault with  Intent  to  murder.  Verdict  for  the 
plaintiff  waa  rendered  by  direction  of  'the 
court,  and  defendants  appeal 

1.  It  appears  that  the  recognizance  was 
entered  Into  before  a  circuit  court  commis- 
sioner, and  recites  that  an  examination  had 
been  had  before  a  Justice  of  the  peace,  and 
that  It  was  made  to  appear  that  an  offense 
had  been  committed,  and  that  th^  was 
probable  cause  to  bdleve  the  principal  guilty 
thereof.  It  la  contended  that  the  recogni- 
zance does  not  appear  to  hare  been  filed  by 
the  clerk  of  the  court  A  anflldent  answer 
Is  that  the  point  was  not  called  to  the  at- 
tention of  tiie  court  below,  and,  furthermwe, 
the  recognlnDce  appears  to  have  oeea 
estreated  and  produced  on  the  trial.  Section 
MSS,  How.  St.  reads  as  follows:  "No  ac- 
tion brought  upon  any  recognizance  entered 
into  ui>on  any  criminal  prosecution,  either 
to  appear  and  answer,  or  to  testify  in  any 
court,  shall  be  barred  or  defeated,  nor  shall 
judgment  tbovon  be  arrested,  by  reason  of 
any  neglect  or  omission  to  note  or  record 
the  deftult  ot  any  ininclpal  or  surety,  at 
the  time  when  ancb  default  sbaD  happen, 
nor  by  reason  of  any  defect  in  the  form 
of  the  recognizance.  If  it  saflUdently  appear 
bom  the  tenor  tliereoC,  at  what  court  the 
party  w  witness  waa  bound  to  api>ear,  and 
that  the  court  or  a  magistrate  before  whom 
it  waa  taken,  was  authorized  by  law  to  re- 
quire and  take  sudi  recognisance."  These 
facts  snffldentiy  appeared  In  the  present 
cas&  It  was  also  cmtended  that  the  dr* 
cult  court  commissioner  had  no  power  to  let 
to  ball  In  a  less  sum  than  that  fixed  by 
the  matf  strata.  But  we  do  not  so  oimstnie 
the  statute.  Section  9476,  Id.,  prorldes  that 
"any  Justice  of  the  supreme  court,  clrcidt 
court  commissioner,  or  any  judge  of  any 
(drcult)  court  for  any  county,  on  application 
of  any  prisoner  committed  for  any  bailable 
<»Sence,  and  aftw  due  notice  to  tlie  prose- 
cuting attorn^  for  the  county,  may  Inquire 
Into  the  case -and  admit  such  prisoner  to 
taall;  and  any  person  committed  fw  not 


finding  soretlea  to  recognize  for  him,  may  be 
admitted  to  bail  by  any  of  the  said  of- 
ficers." The  language  of  the  oourt  In 
Daniels  v.  People,  6  Mich.  381,  la  peculiarly 
appropriate  here:  "This  Is  not  a  case  where 
a  person  Is  held  to  bail  by  the  examining 
officer,  and  forced  to  enter  Into  the  recogn^ 
sance  w  stand  committed.  Here  the  commis- 
sioner acts  upon  the  application  of  the  pris- 
oner, who  haa  already  been  committed  by  a 
magistrate.  The  atatnte  declares  that  the 
commissioner,  'on  application  of  any  pris- 
oner committed  for  any  ballalde  offence, 
may  inquire  into  the  case  and  admit  each 
prisoner  to  balL' "  The  repwt  of  the  case- 
does  not  show  whether  the  ball  fixed  by  the 
magistrate  was  the  same  as  that  required 
by  the  commissioner.  But  the  power  of  the 
commissioner  to  Inquire  into  the  case  1» 
dearly  Implied.  There  certainly  could  be 
no  occasion  to  Inquire  Into  the  case,  If  the 
amount  <^  ball  fixed  by  the  examining  magis- 
trate Is  binding  upon  the  commis^ner.  The 
case  of  Townsoid  t.  Pecqtle,  14  Midi.  888,. 
does  not  establish  any  diffwent  doctrine. 
In  that  case  the  re8p<mdent  was  under  re- 
cognisance taken  in  opoi  court,  still  In  tt^ct, 
and  it  was  hdd  that  prima  fade  there  wa» 
no  antho^ty  in  the  commissioner  to  take 
a  new  recognisance^  But  In  any  case  where 
there  Is  a  genoal  jurisdiction  to  let  to  ImOI, 
and  a  recognisance  Is  accepted,  If  it  Is 
claimed  that  such  a  recognisance  waa  ex- 
torted from  the  prisoner  In  violation  of  his 
right,  that  fact  should  be  set  up  in  his  de- 
fense. Ohamplaln  t.  People,  2  N.  Y.  83r 
People  T.  Mlllls,  fi  Barb.  611;  Oarmody  t. 
State,  106  Ind.  (M6;  6  N.  B.  «m  Mo  soeh- 
defense  was  set  up  In  the  presuit  case.  In 
the  pleadings. 

2.  It  Is  dalmed  that  tbs  snretlei  wm  dis- 
charged by  reason  of  the  arrest  of  tbe  prin- 
cipal for  another  offense,  for  which  be  -was- 
hdd  to  answw  at  Hie  same  term  of  coort 
at  which  he  was  bound  to  ^pear  under  tbe 
present  reowlsance,  and  by  reason  ot  vriiat 
occurred  on  his  ^pearanoe  upon  that  charge. 
The  testimony  on  this  point  was  that  tbe 
principal,  Louis  Bobb,  waa  arrested  and  held' 
for  trial  mi  the  charge>tf  keeping  a  home  ot 
ill  fame.  He  was  arraigned,  and  pleaded 
guilty.  The  shwiff  ai^:  >"Wheo  BIr.  Bobb- 
pleaded  guU^  to  one  esse  against  him  here. 
I  took  charge  <tf  him.  I  wait  to  Bobb,  and. 
said  to  him,  'Ton  wlU  remain  ion.  In  tbe 
court  room.'  I  was  busy  bwe  In  tbe  coort 
room,  Hxing  the  lights,  or  something  <tf  tbe- 
Und;  snd  he  remained  here  In  the  court 
room  until  I  got  ready  to  go  to  my  suiHper.. 
Then  I  left  him  with  anotiio-  offlow.  I 
don't  know  whether  tbe  Judge  aald  to  me  to 
take  charge  blm,  w  Whether  he  said  to- 
Bobb  that  be  was  to  remain  In  the  custody 
of  tbe  <^aoer.  I  considered  it  my  doty,  at- 
ony rate."  This  occurred  before  snpptf. 
Atter  supper  the  court  aentoiOBd  Bobb  to- 
pay  a  fine  of  |2Qw  He  recdved  tbe  sentsnee. 
and  went  from  the  oourt  room  In  charge  of 
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Mr.  IMet,  a  deputy  sheriff,  t»  tbe  office  of 
tbe  ckA,  and  paid  liUi  fine.  It  was  not  to 
exceed  Are  mlnotee  from  the  time  the  Judge 
pawd  aoitenoe  upon  him  vntU  the  fine  wa» 
paid.  Robb  waa  then  released  from  cna- 
tDd7.  No  doabt  the  arrest  and  oontiiiiied  de- 
tentton  «f  the  ^ndpal  by  the  state  on  aa- 
ether  diarse^  when  anch  detention  makes  It 
Impoaslbla  tor  the  sorety  to  produce  the 
prfndPaU  most  oporate  to  discharge  the 
surety  from  UaUUty.  State  Spear,  S4  Vt. 
fi08;  People  t.  BarUett,  8  Hill.  670.  But  the 
mere  tempmary  detention  requiring  the  glv- 
Inf  ot  a  bond  on  another  charge  will  noC 
West  T.  Colquitt.  71  Ga.  559;  3  Amer.  ft 
Eng.  Sue.  Law,  p.  26,  and  cases  dted.  Uuch 
less.  It  aeans  to  us,  would  the  detention  of 
the  accused  at  the  same  place  required  In  the 
recognisance,  for  a  few  moments,  work  a 
dlschai^  It  waa  not  Us  detention  there 
that  wafted  a  forfeiture  of  the  bond.  On 
the  oraitEaTy,  It  la  his  dqtartore  ttiat  la  com- 
plained ut  by  the  Btattt. 

&  Would  the  testimony  offered  by  the  de- 
fendant, and  excluded  by  the  court,  hare 
shown  a  Bun%nd«7  Levy  Uater  waa  act- 
ing as  deputy  sheriff  at  the  time  the  bail 
waa  eatreated,  and  at  the  time  Robb  was  In 
coort,  and  sentenced  for  the  offense  of  keei>- 
ing  a  house  of  111  fame.  The  defendants 
ctUreA  to  show  that  one  of  the  sureties  on 
the  booA  requested  Louis  Hosblen,  another 
deputy  sholff,  to  ta^  Robb  into  custody 
wfaaurer  he  interposed  a  plea  of  not  guilty 
to  the  charge  for  wlilch  he  Is  recognised  In 
this  case,  and  that  this  request  was  com* 
munlcated  to  Mr.  Lleter.  The  court  exclud- 
ed this  testimony.  We  are  died  to  no  case, 
nor  taave  we  been  able  to  find  one,  in  which 
it  haa  been  hdd  that  thta  la  a  snffldent  sor- 
zender.  Thoe  are  caaes,  It  Is  tnu,  In  which 
it  la  hM  that  a  anzrendo-  to  the  tariff,  ac- 
companied by  a  certifled  eoi^  ot  the  recog- 
nisance, may  be  made,  but  these  cases  usual- 
ly depended  upon  statutes  Our  statute  has 
made  ample  prorMon  by  section  M88^  How. 
St,  which  proTldea  tar  the  issae  of  a  mlttl* 
■nia  on  the  delivery  of  the  process,  with 
the  body  of  the  prlndpal,  to  the  aherlff.  But 
tmtll  there  is  sndi  ddivery,  accompanied 
process,  or  the  order  of  some  court  authorl*- 
Ing  the  detention  of  the  ^Indpal,  the  aherlff 
could  not  justify  a  detention  upon  the  mwe 
oral  dta-ectkHi  at  the  surety,  except  as  the 
agent  of  the  aurety.  Klnn^  t.  Saperrlsors. 
61  Mich,  eao,  17  N.  W.  207.  As  Is  said  In 
State  T.  Le  Cert  1  B^ey,  410.  the  surren- 
der of  the  prlndpal  must  be  to  some  <^loer 
who  may  commit  the  principal  to  Jali,  or  ad- 
mit him  to  bail.  The  deputy  sheriff  cannot 
require  witnesses  to  attend,  or  the  proceed- 
ings to  be  brought  bef(we  him.  He  would 
have  no  anthOTity,  ex  officio,  to  detain  the 
inindpal,  and  no  spedfic  warrant  in  hla 
hands  to  juatt^  the  detention.  Then  ms  no 
error  In  the  iiroceedlngs  below,  and  the  judg- 
ment will  be  affirmed,  with  costs.  The  oth- 
er justices  caoenTred. 


OILBBRT  et  al.  V.  UCHTBNBBRa  et  al. 
(Bopreme  Conrt  of  Mi<Aigao.    Jan.  0,  18&4.) 
PABTNBBflUP— Bales— AooBFTUio. 
L  Where  a  member  of  a  partnership  mAU 
goods  of  the  firm,  the  firm  may  bring  luit  far 
VOB  price,  though  the  parduser  thoogfat  be 
was  deaUog  with  snch  membw  as  an  iudivid- 
oaL 

2.  Under  defendant* i  agreement  to  pnr- 
cb&se  certain  produce  if  the  doUe  was  as  good 
as  the  sample,  plaintiffs  stored  it  sabject  to 
defendants'  orders,  and  on  their  order  two  ear 
loads  were  shlppal  to  and  accepted  them, 
but  the  last  car  th^  refased  to  accept.  Hdd 
an  executed  sale  of  the  whole  lot  whui  the  first 
car  was  accqtted. 

Error  to  drcuit  court,  Wayne  county; 
Oeorge  S.  Hosmer,  Judge. 

Action  by  James  Gilbert  and  othem 
against  F.  William  Llchtenberg  and  another 
for  foods  sold  and  delivered.  Ihere  was 
judgment  fw  plwIntitB^  and  defendants  bring 
error.  Affirmed. 

John  G.  Hawley,  for  appdlants.  Bewen, 
Daa^  ft  Whiting,  for  appelleea. 

LONO,  J.  On  the  last  d^  of  Norember. 
18&2,  James  L.  OUbert,  a  produce  dealer  of 
Chelsea,  MidL,  called  at  the  office  of  defend- 
ants In  Detroit,  and  made  a  bargain  for  the 
sale  of  three  oar  loads  ot  cmlona,  to  be  de- 
livered f.  o.  b.  cars  at  Chelsea.  It  was 
agreed  that  the  onions  were  to  be  similar 
to  others  which  defendants  had  recdved  from 
OUbert  the  tajl  before.  Th^  were  to  be 
shipped  from  Chelsea  whenever  directed 
defendants.  Two  car  loads  were  shipped 
and  paid  for.  The  third  car,  It  la  claimed, 
was  not  accepted,  but  was  recdved  and  sold 
by  defendants  for  the  purpose  of  realizing 
from  them  as  much  as  posalUe  for  tba  ben^ 
fit  of  Gilbert,  and  not  as  an  acceptance^  Tbo 
defendants  refused  to  pay  lor  the  last  ear 
more  than  waa  realized  on  the  sale.  Suit 
wM  brought  by  plaintiffs,  and  verdict  and 
judgment  rendered  in  thdr  favor  for  tlie 
amount  claimed  by  than. 

DefKidants'  testimony  tended  to  show  fliat 
thdr  dealing  was  with  OUbert,  and  not  wltik 
the  plaintiffs;  that  they  had  had  dealings 
with  him  the  fall  before,  and  knew  nothing 
of  his  connectlcHi  with  the  plaintiff  firm,  and 
were  not  advised  that  th^  were  dealing  with 
such  Arm  at  the  time  these  onions  were  pur- 
chased, but  that  they  were  advised  Gil- 
bert, at  the  time  of  the  purchase,  that  Mr. 
Glazier  had  advanced  money  on  the  onions, 
and  would  draw  for  It  On  the  part  of  the 
plaintiffs,  Mr.  GUbert  testified  that  he  told 
defendants  of  this  partnership,  and  tha+  the 
(mlons  sold  woe  the  property  of  the  drm. 
np<ni  this  point  the  court  directed  tiie  Jury 
ttiat  the  testimony  showed  tiiat  the  property 
belonged  to  the  plaintiffs,  and  not  to  Mr. 
OUbert  Individually;  and  that  the  d^end- 
ants  had  done  nothing  in  the  esse,  upon  ttie 
faith  of  the  ailona  belonging  to  Gilbert  in- 
dividually, which  would  estop  the  ^Intlflb 
from  setting  w  the  ownersh^;  and  that 
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therefore  that  questioii  was  eliminated  froiM 
the  case.  IWa  raUng  is  aaslgned  as  emr. 
Defendants'  oounsel  dalms  that  this  question 
foils  within  the  ruling  (rf  this  court  In  Pierce 
T.  Closterhouse.  (Mich.)  65  N.  W.  663.  It  ap- 
peored  In  that  case,  however,  tiiat  the  par^ 
ttaroush  wh<xn  the  contract  was  made  claimed 
to  hare  made  It  In  Ids  own  name,  and  that 
he  had  no  authority  to  make  a  contract  which 
wonld  bhid  the  plaintiff;  Imt  In  the  present 
case  G-nbert  was  a  member  of  the  firm,  and 
the  firm  actuallj  owned  the  propertr  In  con- 
troversy. Gilbert,  as  a  partner,  bad  a  right 
to  make  a  sale,  and  bind  the  plaintiffs  In  the 
transaction,  and  defendants  conld  set  tip  the 
same  matter  of  defense  as  they  conld  set  up 
had  Gilbert  sued  In  his  own  nama  Xlie  court 
was  not  In  error  In  thus  dlreotin?  the  Svry. 

The  more  Important  question  arises  npoD 
otb»  parts  of  the  char^  Defraidants*  tes- 
ttmony  traded  to  show  that  when  Ur.  CKHMft 
came  to  their  office  he  said  he  had  three  car 
loada  or  mope  of  onions  to  dispose  of,  aod 
wanted  defendants  to  handle  them;  that 
Gllb^  stated  they  were  as  good  as  those 
sold  then  the  fall  beCu-e;  that  defMidants 
had  a  quantd^  of  onions  on  hand,  and  told 
him.  If  he  would  glre  them  time  to  take 
these, — Boch  time  as  they  could  use  In  ship- 
ping them  out,— they  would  buy  tbem,  aod 
made  him  an  offer  of  70  cents  a  bushel  f.  o. 
b.  cars  at  Chelsea,  which  he  accepted;  that 
the  first  car  came  and  was  disposed  of,  and 
the  aeamd  was  received  and  paid  for,  bat 
defendants  bad  some  little  dJfflcnlly  In  dis- 
posing of  them,  when  they  called  Mr.  Gil- 
bert by  telephone,  and  asked  Um  to  bring 
a  sample  of  the  onions,  which  he  did  a 
V  two  afterwards;  that  these  samples  lotted 
all  right,  eacept  a  few,  which  showed  an  In- 
dication of  sivoutlng;  that  Mr.  Gilbert  was 
then  told  that  he  had  t>etttf  sh^t  the  car 
load  to  defendants  at  Detrtrit  Instead  of 
BransTlUe,  Ind.,  where  tfaey  Intended  to  dis- 
pose of  tbem.  as  Che  onions  would  have  to  re- 
main too  long  In  the  car  If  sliipi>©d  to  the 
latt«>  place;  that  tiie  onions  were  shipped 
to  Dctivlt,  and  defendants  found  they  were 
nothing  like  the  samples  shown  them,  but 
soft,  rotten,  and  "mnshy;"  that  they  at 
once  called  Mr.  Gilbert  Into  Detroit,  and  he 
arrlred  there  two  or  three  days  after;  and 
that,  while  there,  Mr.  Gilbert  told  tbem  they 
had  better  sell  them  out,  but  that  he  was 
not  prepared  to  settle  on  the  onions,  as  Bir. 
<Uailer  had  advanced  money  on  them;  and 
that  the  onions  were  sold  oat  and  dt^endnnts 
realized,  net,  for  the  whole  vox  load.  fl24.40. 
There  Is  no  ^spate  In  the  record  but  that 
the  defendants  sold  them  to  the  best  ad- 
vantage for  all  parties  concerned.  The  plain- 
tiffs claim—and  gave  testimony  tending  to 
show  the  fact— that,  when  the  order  came 
from  defendants  for  the  purchase  of  these 
three  car  loads,  they  were  set  aside  and  re- 
late ed  to  be  shipped  to  defendants  when- 
ever th^  de^ed,  and  to  such  pt^uts  as  they 
desired;  that  two  car  loads  were  shipped. 


and  were  apparently  all  right;  that,  when 
the  last  car  load  was  loaded  at  Oh^sea,  the 
Mdons  placed  therefti  were  semd  and  raaifeet- 
abte  In  every  respect  Mr.  Gllbart  testified 
for  the  plalntUb  that,  at  the  time  the  ar- 
rangement wss  made  for  the  sole  of  the  on- 
ions, they  were  stored  In  the  wai^onse  bi 
crateB,-«i  bushel  In  each  crate;  ^t  he  told 
defendants,  upon  two  occasions  after  die 
sale,  that  the  onions  ought  to  be  shipped  on 
account  of  the  warm  weather,  wMch  caused 
t^em  to  sprout  easily,  and  that  tbey  were 
anxious  to  get  them  away;  that  two  car 
loads  were  shipped,  bnt  that  the  last  car  did 
not  go  forward  until  about  the  9th  of  March; 
that  he  had  the  onlms  sorted  ovw,  and  all 
the  soft  and  nnsooud  ones  taken  out  He 
admitted  taking  the  sample  to  defendants, 
and  testlfles  that  the  onions  put  In  the  last 
oar  were  JOMt  as  good  as  the  sample.  He  ad- 
nltted  going  to  I>etrolt  again  at  def^idaat's 
request,  and  saw  that  the  onions  were  in  a 
bad  condition.  He  says:  "They  were  so 
nniGA  wtwse  than  I  expected,  I  said  I  wotdd 
go  home  and  consult  my  partners,  and.  If 
tlMre  was  any  proposition  to  make,  I  wotild 
make  It;  and  I  wrote  him  on  Oie  mombig  «f 
the  11th  that  I  had  none;  that  the  onions 
were  Us  from  the  day  I  sold  tbem.  mat 
Is  all  the  Instruction  I  ever  gave  tafm."  Up- 
<Hi  all  the  testimony  given,  the  court  charged 
the  }nry  substantially  that  a  contract  of  sale 
for  more  than  9110  had  hem  made,  and  that, 
nntll  a  part  was  accepted.  It  woald  come 
under  Uw  statute  of  fravds;  but  when  the 
first  car  was  delivered,  If  tkey  bettered  plain- 
tiffs* theory.  It  vested  the  title  to  the  rwrt 
In  the  defendants,  and.  If  they  fotmd  tiuit  It 
was  the  Intention  of  tiie  psrties  that  the 
title  idionld  pasB  at  the  time  of  the  contract, 
then  the  plaintiff^  would  be  entitled  to  re- 
cover. If  they  also  found  that  the  onions,  as 
tliey  existed  at  the  warehouse  at  that  time^ 
were  equal  to  the  onions  which  were  eon- 
temtdated  by  the  parties  when  they  had  the 
oenveraation  respecting  the  sale.  The  coart 
idss  taistracted  the  Jury  that,  tf  tbey  beHeved 
tiie  testimony  of  the  defendants,  they  might 
inter  from  it  that  tbs  title  did  not  pass  at 
the  time  of  the  acceptance  of  the  first  car, 
but.  that  the  obllgatloB  was  on  ttie  plaintiffs, 
at  the  time  of  the  subseqo^t  orders,  to  de- 
liver onions  at  like  quality  as  those  which 
had  been  contracted  for;  that  If  they  be- 
lieved the  contract  was  executory,  and  the 
onions  were  to  be  kept  and  fumlBhed  as  good 
as  those  provided  the  foil  before,  up  to  the 
time  defendants  might  thereafter  order  thrai, 
then  they  could  inquire  Into  the  condition  of 
the  last  car  at  the  time  the  onions  were 
placed  on  board  the  car  at  C^dsea.  If  the 
onl(Hi8  were  up  to  that  quality,  platntUZs 
could  recovOT  the  full  amount,  providing  the 
Jury  fionnd  that  the  warranty  extended  to 
the  time  the  onions  were  placed  on  board  tlie 
car  at  Ohdsea;  but  If  the  onions  were  not 
up  to  that  quality,  platntiffls  wonld  be  en- 
titied  to  recovtf  only  their  reasonable  Tain* 
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Ttae  court  invtrncted,  furtber,  that  tt  It  was 
true  that  Gilbert  examined  the  onions  at 
Detroit,  and  ordered  them  sold  In  any  event, 
then.  If  they  were  not  np  to  the  sflmple,  de- 
fendants would  be  Josilfled  In  refosinff  them, 
and  plalntm  would  be  limited  la  the  amount 
of  their  recoTcry  to  the  amovnt  iStej  sold  for. 
The  emnrt  was  aiked  by  pktlntUrs*  connsd  to 
diarge  the  Jfiry  that  If  they  bellered  that 
there  waa  nnreftsonable  delay  In  OTdering  the 
(Htlons,  and  by  reason  of  this  fact  they  de- 
predated In  Tahie,  tbe  defendants  mnst  Buf- 
fer the  loes.  The  conrt,  In  gMng  tills  re- 
quest, added:  "That  would  be  tme  If  70a 
find,  Witt]  reference  to  that.  It  was  the  Is- 
tBDUoB  of  the  parties  that  the  three  cars 
of  onions  chonld  be  sold  as  they  lay  thwe 
In  Chelsea,  and  that  the  title  of  the  onions 
had  passed  at  that  time;  but  If  yoa  find  that 
the  eontraet  contemplated  that  Llcbt^berg 
aboDld  order  the  oi^oaa  as  be  staoold  tiicre- 
after  sen  them  or  desire  them,  and  that  the 
wairanty  shookl  Nct«id  to  the  time  of  the 
order,  then  that  request  would  hare  no  forest, 
It  d^enda  npoo  what  yon  todtore  the  crai- 
tract  between  tbe  parties  was.-  Of  course, 
mder  any  testimony,  the  tttte  of  tbe  <»loos 
would  rest  In  Air.  Ucbteoberft  sobject  to 
the  rif^t  of  reJectVm  If  tbe  onions  were  not 
such  as  were  called  for  ttae  moment  tbey 
ware  placed  npoo  Uia  car  at  Qielaea."  The 
court  was  also  relocated  to  charge,  by  plaln- 
tUV  eonnaat:  "It  foa  find  ttw  enlons,  when 
loaded  Into  tbe  car,  wm  mefchantable  aa- 
lom,  then  from  the  moment  of  loading  they 
were  defendants'  property,  and  they  mnst 
■offer  any  subsequent  detenoratkm."  Tbe 
Gonr^ln  glTlngtU8,statBdto>theliir3r:  "Biat 
la  trae  with  thla  Umltaktao.'-aiat  la,  that 
ttw  ontooa  ware  sodi  onlona  as  were  eon- 
templated  by  the  contract  between  the  par- 
Itca,  whatever  yen  bdtere  that  contract  to 
hs:  At  an  ennts,  tbece  was  a  perforipsnce 
at  that  time  of  tbe  oootracL  00  tbe  part  ef 
tha  platntuni;  and  if  tJm  deterlwation  oc- 
curred from  the  time  the  onions  were  de- 
Uwed  to  the  rsllioad  company  at  Chelses, 
down  to  the  time  tbey  were  dellrmd  to  me 
UchteidMrg.  why.  then,  the  lam  would  be 
flie  kiaa  of  Mr.  LlehteBbers,  and  not  tbe  loss 
of  the  plalntlffii,"  It  Is  ooatended  that  the 
coort  was  In  am  In  directliv  the  Jnry  that 
If  0107  believed  plidntMCs'  theory  that  it  was 
an  executed  sale  of  the  whole  lot  when  the 
first  car  was  dellycced,  and  If  they  were  op 
to  the  sample,  the  plalntlffa  would  ba  en- 
titled to  reoover  the  whole  amount  dalmed. 
In  this  we  think,  the  court  waa  not  In  vvkx. 
TlM  plalntifTs  bad  nothing  fwtber  to  do  than 
to  make  dcUvary  when  the  defendants  were 
ready  to  teeelTe  theoL  The  onions  were 
pot  In  crateo  into  tte  war^wose,  and  kept 
in  that  condltloB,  awaiting  the  ordera  of  de- 
fendants  to  send  them  forward.  Brerytbing 
depended  upon  the  action  of  the  defendimta. 
If  tbey  bad  been  destn^ed  by  fire,  It  would 
have  been  tbe  losa  of  defendants  aftor  they 
had  accepted  a  part  of  thsm.   The  dellTery 


and  acc^tance  of  one  car  was  an  aceeptancB 

of  a  part  of  tbe  whole  lot  sold.  They  were 
not  kept  separate  by  car  lots,  but  this  car 
load  was  a  part  of  tbe  whole,  and  such  an 
acceptance  as  to  bring  the  contract  out  of 
the  statute  of  frauds.  If  the  plaintiffs'  testi- 
mony was  true,  there  was  a  sale  of  tbe  whole 
lot,— a  little  more  than  three  car  loads,  as 
Mr.  Gilbert  expresses  It,— and  the  title  to  the 
whole  lot  iMLssed  at  that  time.  Whitcomb  t. 
Whitney,  24  Mich.  486.  This  QuesWon  waa 
properly  submitted  to  the  Jury.  We  find 
no  errw  In  tbe  charge.  Judgment  Is  af- 
flrmsd.   Tbe  other  Justices  concurred. 
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(Supreme  Oonrt  of  Michigan.    Jan.  9,  1894.) 

lfOBT«A(Ua— DSBTB  BSCDSSD— BjtLBJJIK— MBROBR 

1.  A  deed  and  defeasance  seetsiag  (1)  the 
paymeat  of  a  certain  sum  witbio  00  daya,  and 

all  obligations  that  the  mortgagee  may  a» 
same  or  become  liable  for  by  reasoii  of  paper 
IndorBcmenta  or  obllgatioiM  he  may  make  for 
tbe  mortgagor,  and  proriding  that  "upon  pay- 
ment of  such  son)  or  sums  for  which  aaid  B. 
[the  mortgagee]  shall  or  may  become  liable 
iritiiln  the  time  afbresald,  bald  B.  agrees  to  le- 
eenT«y,"  ete.,  <mly  sseaies  sndi  liabilities  ss 
are  Incurred  by  the  mortgagee  within  the  00 
days. 

2.  It  does  not  seenre  a  IfaUHty  of  the  mort- 
gagee arbdng  fbom  Us  psyment  of  an  oec- 
itanding  note  of  the  mortgagor  not  Indorsed  br 

him. 

8.  A  mortgage  to  semre  the  mortgagee 
"fbr  all  indorsements  heretofore  made,  or  that 
may  be  faereaftw  Bade,  by  him,  fnr  the  beneftt" 
of  the  mortgagor,  does  not  secure  a  liability 
of  the  mortgagor  to  the  mortgagee  arising  from 
the  i>ayment  oy  ^e  latter  of  an  outstandiog 
note  of  the  former  not  indorsed  by  Um. 

4.  A  mortgage  friTen  to  secure  the  mort- 
gagee against  aabiuty  on  Indorsements  for 
the  mwtgagor  Is  not  eztlagolshed  by  the  fact 
tbMt  the  mortgagor  executes  to  the  mortgagee 
a  QOte  for  ail  tbe  notes  which  he  has  indorsed, 
where  snch  note  is  Indorsed  by  tbe  mortgagee, 
and  used  by  the  mortgagor  in  taking  np  the 
other  notes.  A  ri^t  of  action  on  the  mort- 
gage does  not  accrae  until  the  mortgagee  Is 
called  upon  to  pay  the  note,  and  until  then  he 
Is  not  a  creditor  of  the  morteagor. 

0.  The  fact  that  the  bauk  holding  the  not^ 
wUeh  has  recovered  a  iudgment  thereon,  and 
purchased  the  mortgagor  ■  interest  in  the  SMMrt- 
gaged  land  on  execution  sale  thereunder,  as- 
signa  its  rights  to  the  mortgagee  on  the  tatter's 
payment  01  the  Judgment,  does  not  merge  the 
mortipve, 

o.  In  such  case,  when  th«  bank  receive* 
payment  of  its  claim,  and  makes  the  assign- 
ment to  the  mortgagee,  its  interest  In  the  land 
is  ntlaguished,  eren  if  It  does  not  pass  to  the 
mortgagee,  as  tt  cannot  hold  the  money  and 
the  land  also:  so  that,  in  either  event,  the 
mortgagor  and  mortgagee  are  in  a  position  to 
make  a  settlement  and  further  agreement  ia 
rriation  to  the  land. 

7.  On  a  bill  to  foreclose  a  mortgage  as 
modified  by  a  subsequent  agreement,  a  lis  pen- 
dens, duly  filed,  is  constructiTe  notice  of  tbe 
agreement  to  persons  subsequently  taking  title 
to  the  land. 

5.  Where  a  bill  to  foreclose  a  mortgage 
makes  claim  for  the  amount  due  under  a  snV 
sequent  agreement  modifying  the  mfutgags, 
and  aUegss  that  the  mortgage  is  security  there- 
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toTt  9,  Ub  pMidau  It  eonatnietiTe  notlM  to  the 
extmt  of  til*  claim,  tbon^  tlw  modUyinf 
agreement  !•  only  Mt  iqi  Iv  ftmendmant  tt  the 

hearing. 

Appeal  from  circuit  court,  Saginaw  county. 
In  chancery;  John  A.  Bdffet.  Judge. 

Salt  by  W^ngtoD  R  Bart  against  Henry 
Ghimbl^  Timothy  E.  Tarsn^,  and  others. 
From  a  decree  for  complainant,  defendant 
Tarsney  appeals.  Affirmed. 

The  other  facts  folly  appear  In  the  toOaw- 
iag  statement  by  HOOKEIR,  J.: 

The  complainant  flies  a  bill  for  the  fore- 
closure of  certain  instmments,  which  he  reo* 
ognlzes  as  mortgages,  given  to  htm  by  de- 
fendant Gamble.  The  flrst  was  a  warrant 
deed,  executed  on  April  6,  1888,  by  Gamble 
and  wife,  upon  the  south  SO  acres  of  the 
N.  W.  %  of  section  2.  and  the  N.  %  of  the 
8.  B.  %  of  section  S,  township  12  N..  of 
range  4  B.  At  the  same  time  an  agreement 
In  writing  was  executed  by  Burt  and  Gam- 
ble, acknowledged  by  the  lattw,  redtlng  the 
fitct  that  said  deed  had  been  given,  and  also 
that  Gamble  had  delivered  to  Burt  six  notes 
(tf  ^000  each,  with  a  land  contract  of  the 
above-described  lands,  executed  between 
Gamble  and  one  I^trlek  Lavdl,  and  stat* 
ing  that  said  deed  and  assignment  <hC  the 
land  contract  and  dellvor  of  the  six  notes 
were  made  for  the  purpose  of  securing  to 
Bart  the  sum  ot  94,000  within  90  days  from 
the  date  d  soch  writing,  and  all  obligations 
that  Bart  ml^t  assume  or  become  liable 
for  b^  reason  of  any  papw  Indorsement  or 
obligations  that  be  might  make  fw  w  at  the 
request  of  said  Gamble;  vptm  payment  of 
Which  soma  Bart  was  to  reconvey  the  prem- 
ises, owtract,  and  notes  to  Gamble,  (hi  Iby 
2d,  Gamble  and  wife  made  a  warranty  deed, 
conveying  to  Burt  ttie  8.  W.  %  of  &  B.  % 
section  3,  township  12,  range  4  E.  An  In* 
Btrumoit  In  writing,  dated  May  4, 1S88,  but 
admowledged  tm  Uay  12, 1888, 1^  both  Bnrt 
and  Gamble,  recited  this  deed,  and  stated: 
"Baia  conveyance  vnu  made  for  the  pmrpose 
of  secnrlnff  said  Bnrt  for  all  indoraemento 
heretcOxxe  made,  or  that  may  be  hereafter 
made,  by  him,  for  the  benefit  of  said  6am- 
ble.**  It  required  Bart  to  reoonvey  tqxm  pt^r- 
ment  by  Gamble,  At  the  time  of  making  the 
first  deed  mentioned  Burt  Indorsed  a  note  of 
f4,000  for  the  accommodatton  ol  Gamble,  the 
proceeds  being  received  1^  Gamble  for  the 
Home  National  Bank.  This  note  was  re: 
newed  several  times,  the  last  being  Felnu- 
ary  20,  1880.  Anothw  note,  fw  $800^  was 
made  August  7, 1888,  and  was  renewed  until 
April  IS,  1880.  Th^  was  also  a  note  ot 
92,130.77,  given  July  31,  1886.  which  was  re- 
newed from  time  to  time  untU  March  27, 
1880.  All  of  these  notes  and  their  renewala 
were  made  1^  Gamble,  payable  to  Burt,  who 
Indwsed  them;  and  were  negotiated  by  Gam- 
ble at  the  bank  for  his  own  purposes.  On 
Jane  20,  1S80.  three  notes  wwe  merged  In 
one  for  the  som  of  96,030.73,  made,  Indorsed, 
and  n^otlated  as  before.   On  October  2. 


1880,  this  note  was  protested,  and  on  Havem- 
ber  24,  1890,  the  bank  caused  execution  to 
be  levied  upon  the  lands  conveyed  to  Burt 
as  aforesaid,  and  the  iuterest  of  Gamble  In 
the  lands  was  bid  In  by  the  bank  at  execor 
tlon  sale  for  925  for  each  de8criptloa,^-a  to- 
tal of  976,— on  June  21, 1890:  The  bank  tha«> 
i^n  called  upon  the  Indorser,  Mr.  Bnrt,  fw 
payment,  and  on  July  2,  1890,  he  paid  to 
the  bank  the  sum  of  97,26L95,  taking  from 
the  bank  a  papw  reading  as  follows:  "Sast 
Saginaw,  Mich.,  July  2nd,  1890.  Far  value 
received,  the  Home  National  Bank,  of  Bast 
Saginaw,  h««by  sdls,  asslgna,  and  transfov 
to  W^ngton  B.  Bnrt,  of  Bast  Saginaw, 
Michigan,  all  the  right,  title,  and  Interest 
wtilch  said  bank  has  In  and  to  the  'Henry 
Gamble  Fropwty,'  so  called,  the  Interest  be- 
ing by  suit  to  collect  note.  [Signed]  J.  H. 
Booth,  Oaahier."  In  addition  to  the  f(x«go- 
Ing,  Burt  had  i»ald  to  the  See<md  National 
Bank,  at  request  of  Gamtde.  his  note  tar  92,- 
SOO^  given  to  Llnduy  ft  Gamble.  It  also 
appears  tiiat  <m  Septembw  7,  1880,  Bart  had 
commenced  an  action  against  Gamble  tor  the 
recovery  of  9196,00(^  claimed  to  be  doe  iqK» 
dealings  between  tbem  rdating  to  hunber. 
D^endant  Tarsney's  firm  w«re  attorneys  for 
Mr.  Gamble  In  this  Utlgattoo.  Gamble  did 
not  redeem  the  land  from  the  exeeotkm  aale 
by  the  bank,  bnt  beftffe  the  aq>Iratlon  of  tlie 
year  within  whlcb  he  might  have  dime  so. 
vis.  on  Felnnary  18,  1881,  a,  seto^ent  was 
made  between  him  and  Bnrt  of  the  litiga- 
tion, and  some  other  mattws  In  which  tb^ 
wwe  interested.  This  was  evidenced  1^  a 
wriiting' ctmtslnlng  the  fcdtowlng,  vis.:  'The 
aald  Hooy  Gamble  does  hereto  also  ac- 
knowledge  and  agree  that  thore  Is  due  to  tlie 
saM  Wdllngtcm  B.  Burt,  for  which  said 
nuvtgage  or  tmstdeed  Is  security,  and  wliidi 
la  a  Uen  and  incombrance  apon  the  land  In 
Saginaw  county,  Michigan,  her^before  de- 
vcribed,  a  certain  promissory  note  made 
March  21st,  1888^  dne  In  Uiree  months  after 
Ito  date,  to  Lindsay  &  Gamble,  for  92.000,  at 
the  Second  National  Bank  trf  Bast  Baglmiw, 
w«.hipm,  signed  hr  Henry  Gamble,  and  in- 
dorsed by  Undsay  ft  Gamble;  and  also  the 
claim  of  the  Home  Natbmal  Bank  against 
said  Hmry  Gamble,  which  has  been  asrign- 
ed  to  said  Wdllngton  B.  Bnrt,  an  asdgn- 
fti«kt  dated  Jidy  2,  18M^  and  vpon  which 
claim  there  Is  due  iq;»on  that  date  the  sum  of 
97,251.95;  both  of  which  said  last  abore 
daims  are  to  remain  and  be  valid  and  sub- 
sisting Uena  against  said  Henry  Gamble,  and 
toe  which  lands  In  Saginaw  county,  Mlcbl- 
gan,  above  described,  are  pledged  and 
as  security."  "In  oonsldmtton  of  ttie  above 
and  toregiAng  premises  and  undertakings  oa 
the  part  ot  the  said  Henry  Gamble  said 
WelllngUm  B.  Bnrt  does  hereby  agree  and 
does  rdease  and  aAnowledgs  satiafiacthm 
and  piurment  from  the  said  ^nty  Gamble 
of  an  bocdE  accounte  and  debte  due  and  owing 
to  the  said  Bart  ft>r  and  on  aceomit  of  said 
land  transfers  and  Inmbertng  contracts  in 
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4lM  ncper  pwnliwnhi  <tf  IHcUsul.  and  doM 
Ixereby  rdeue  and  acknowledge  paymoit  of 
aU  otber  dalms  and  accomxts  against  the 
Mid  Hmry  Gamble,  excepting  the  said  note 
tot  WOO,  abore  mentioned,  and  the  dalm 
of  the  Home  Aatl<aul  Bank  agataut  Hcory 
Gamble,  awrtgnwl  to  WeUlngtm  B.  Burt,  as 
abore  stated,  amonnting  to  |7,2S1.85;  all  ot 
whtab  claims  are  still  due  and  owing  from 
the  said  Henz7  Gamble  to  the  said  Welllng- 
toB  B.  Bnrt  And  it  Is  also  mataaUr  agreed 
between  the  parties  hereto  that  the  snlt  now 
vending  In  the  Ssginaw  dicnlt  court  between 
the  said  parties  be  dlsoontlnned  without  cost 
to  either  party,  and  that  aU  matters  oi  differ^ 
oice  between  them  are  now  matually  settled 
and  adjusted,  as  abore  set  forth."  "me  set- 
tlement agreed  iQ>on  in  this  instrument  was 
carried  Into  effect,  and  defendant  Gamble 
had  the  benefit  of  tbe  same.  The  suit  for 
neerty  (200,000,  bron^t  by  Mr.  Burt  against 
him  in  Saginaw  drcolt,  was  on  February  18, 
1801,  dlsoontbmed;  Heasrs.  Taxsaey  St  Wear 
dock  acting  as  attonuTB  for  defendant  Gam- 
ble In  the  matter  of  this  salt  and  this  settle- 
meat"  On  June  10,  1891.  this  bm  and  a  lis 
pendens  were  filed  against  Gamble  and  wife. 
On  September  16. 1891,  John  J.  Campb^  as- 
aUned  te  defttidant  Tarsney  a  Judgment 
against  Gamble  for  907a82,  rendered  In  the 
Saginaw  chrcolt  court  on  Febmary  10.  1£91. 
iBBeeation  lasned  on  September  17,  1891,  and 
levy  was  made  September  18,  1801,  apon  all 
tbe  right,  title,  and  interest  of  Gamble  hi  the 
land  in  question.  September  22,  1801,  a 
sherUTs  deed  was  made  to  Tanaey,  reciting 
tbe  proceedings  In  the  snlt  by  the  Home 
Bank,  Inctadlng  ssle,  etc,  the  recorny  and 
assignment  of  the  Campbell  Judgment  and 
the  lery  of  execnticm,  etc.,  the  filing  with  the 
Kglsterof  deedsacertlfled  copy  of  tbe  Oamp- 
bdl  Jndgnumt  and  affidavits,  etc.,  under 
which  be  claimed  the  right  to  purchase  an 
asHlgnment  of  the  first  Judgment,  and  that 
he  bad  paid  to  the  register  the  amount  bid 
upon  the  sale  vffon  the  first  Judgment.  Hen- 
ry OamUa  answered  the  bin,  and  proofs 
were  taken  In  open  ooort  On  Octoba-  19, 
ism,  the  court  filed  a  written  opinion,  hold- 
tag  that  b^ore  the  bin  was  filed  the  Home 
Bank  had  acqnlred  all  of  the  l^al  title  of 
GamU^  sabject  to  bis  right  of  redemption, 
and  was.  therefore,  a  necessary  party  to  tbfe 
ItroceedlngB.  Also,  that  It  appeared  that  de- 
fendant Tarsney  had,  since  the  filing  of  the 
Mil,  taken  a  sheriff's  deed  pursuant  to  the 
statute,  which  clothed  htm  with  all  the  legal 
title  of  Gamble  and  subrogated  him  to  bis 
rl^ts.  "Hie  statute  ref^red  to  is  How.  Ann. 
St.  S  6106.  Leave  was  given  to  amend  the 
bill,  and  bring  In  these  parties,  which  ap- 
pears to  bare  been  done.  Some  other  amend- 
ments were  made,  but  th^  need  not  be  dis- 
cossed.  From  a  decree  In  Oivor  of  the  oom- 
fOalnant,  defmdant  Tarsn^  alone  api>eals. 

Tarsney  &  Wicker,  for  appellant  He- 
Knight,  HomjArey  A  Grant,  few  appellee^ 


HOOKSR,  X,  (ttRar  atattac  ttm  Ma^  It 
appears  to  be  conceded  that  tbe  deeds  and 
defeasances  should  be  cmsldend  mortgages. 
The  Items  Indnded  In  oMuplalnant's  Mil  are: 
First  The  note  <tf  16,988.67,  glvoi  June 
29;  1889,  comprising  (a)  the  old  note  at 
12.189.67,  antedatloff  botili  nuvtgagea;  (d; 
the  14,000  note,  mnatloned  in  the  first  mort- 
gage; the  1800  note,  given  after  the  ex- 
ecutioQ  of  both  mortgages.  Second.  The 
amoont  of  92JBOO,  paid  Bnrt  cm  June 
23,  1888.  By  the  terms  of  the  first  mort- 
gage It  secured,  (1)  the  payment  of  1^000 
within  90  days;  <2)  "aU  obUgatlons  that  Bnrt 
may  assume  tx  become  liable  for  by  reason 
of  any  paper  indorsements  or  obligations  he 
may  make  for  w  at  the  request  of  said  Gam- 
ble" It  farther  provided  that,  "upon  pay- 
ment of  such  sum  or  sums  tor  which  said 
Bait  shall  or  may  become  liable  within  the 
time  aftneaal^  aald  Burt  agrees  to  reoon- 
vey,"  eta  This  latter  movlBUm  makes  It 
clear  titat  this  mortgage  was  security  for 
such  claims  only,  in  addition  to  the  f4,000 
Item,  as  were  based  upon  indorsemrats,  etc., 
wItUn  90  daya.  Olie  Items  at  |2,18&67  and 
$800  were  not  covered,  because  not  Incurred 
wlthm  the  period  of  90  days  attw  the  «x- 
ecntlon  of  the  defeasance.  The  $2JS00  item 
arose  from  a  payment  by  Burt  of  an  out- 
standhig  oUlgatton  of  Gamble's,  and  did  not 
come  within  the  language:  "All  obligations 
that  Burt  may  assume  or  becone  liable  for 
1^  reason  at  any  pap«  Indorsements  at  ob- 
Ugattoss.  he  may  make,"  etc  It  follows  that 
the  14,000  Item  tmly  was  secured  by  this 
mortgage.  The  second  mortgage  was  broad- 
ar,  and  dearly  covered  all  indorsementa 
theretofore  or  sufaaequently  made  tat  tba 
benefit  of  GamUeu  HiIs,  1^  its  terms,  cov- 
ered an  of  the  dalma  exee^  tiiat  for  V2,fiOD. 
It  was      broad  enough  to  cover  that 

It  Is  contended  by  the  appelant  that  when 
GamUe  made  a  note  payable  to  Burt  fbr 
96.939.67.  being  the  aggregate  of  the  three 
Items.  vU,  92,139.67,  «4,000^  and  fSOO^  It 
extinguished  these  mortgages;  or.  If  It  did 
not,  that  when  the  paper  was  Indorsed  by 
Burt,  and  taken  the  bank,  the  security 
wait  with  It  to  the  bank,  and  was  ex  tin- 
gulshed  by  the  recovery  of  a  Judgment  based 
thereon,  and  sale  on  execution;  that  by  sndi 
purchase  the  bank  became  possessed  of  sil 
of  Gamble's  Intwest  In  the  land  sidiject 
to  the  rights  of  redemption  of  parttes  'lnta>- 
ested.  We  think  otherwlsa  The  evidence 
shows  that  Burt  was  not  at  that  time  Gam- 
ble's creditor,  as  to  these  notes,  bat  that 
the  bank  was.  Burt  was  an  aocommodar 
tlon  Indorstf  merely;  the  new  note  being 
made  payable  to  him  tut  Gam1de*a  use  and 
benefit  He  might  never  become  such  cred- 
itor, and  in  tact  did  not  as  to  such  note 
until  ttks  bank  required  pigment  of  blm 
apoa  his  IndiHsement,  by  which  payment  a 
right  of  action  upon  his  mortgage  first  ac- 
crued. We  think  that  tbe  astignmoits  of 
tbe  rights  of  ttie  bank  under  this  Judgment 
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did  not  affeet  the  mortgage.  TAen  is  noth- 
ing to  indtoata  such  Intattion,  and  to  bo 
hfdd  woUd  be  bieqoltable.  In  such  case  the 
law  does  not  require  that  the  doctrine  of 
merg^  be  apidled.  Dutttm  iTes,  5  MIcIl 
515;  Cooper  t.  Blglr.  18  Mich.  463;  Snyder 
T.  Snyder,  6  Mich.  470;  Tow«  t.  Divine, 
87  Mich.  448;  JackBon  r.  Evans,  44  Mich. 
510,  7  N.  W.  79;  Bank  v.  Webb,  56  Mich. 
377,  23  N.  W.  61;  PoweU  v.  Smith,  30  Mich. 
451;  Hurst  T.  Bearer,  50  Mich.  612,  16  N. 
W.  165;  Baker  t.  Claric,  62  Mich.  22.  17  N. 
W.  225.  The  effect  of  what  has  been  said 
is  to  detmulne  that  of  the  amount  paid  by 
Burt  to  the  bank  $4,000  Is  secured  by  the 
first  mwtgage  and  aJl  Is  secured  by  the  Beo> 
ond,  by  virtue  <tf  the  t^ms  ot  the  mort- 
gages, exclusive  of  any  effect  of  the  agree- 
ment made  subsegoently  by  Burt  and  Gam- 
ble. The  f2,500  debt  was  not  Included  In 
the  amount  secured  by  ^ther.  On  February 
13,  1881,  the  complalmmt  and  Gamble  made 
a  setUement  at  some  matters  of  dlffwence 
between  them.  This  settl^nent,  which  has 
been  mentioned  In  the  statement  of  fact 
herein,  was  evidenced  by  a  writing  signed 
by  the  parties,  wherein  It  was  erplleitly 
agreed  that  both  the  «2,600  item  and  the 
claim  by  the  bank  to  Bnrt  should  be  secured 
by  these  two  mortgagee.  It  Is  true  that  the 
writing  mentions  but  one  mortgage,  but  both* 
descriptions  are  mentioned,  wbich  shows 
that  both  were  Intended.  As  between  Bart 
and  Gamble,  this  paper  was  TaUd,  bat  It 
Is  attacked  uptm  the  ground  that  the  trans- 
fer to  Burt  ot  the  interest  purchased  by  the 
bank  at  the  execution  sale  did  not  convey 
to  him  all  of  the  int»*est  of  the  bank.  De- 
cause  It  was  not  anthorlaed  by  the  board 
of  directors  of  the  bank,  and  was  not  a 
sealed  In«trument  But  we  think  one  of 
two  things  was  tme:  The  bank  received 
payment  trom  Burt,  and  the  bank's  claim 
upon  the  pn^^ertT'  passed  to  Burt,  or  It 
was  extinguished.  It  certainly  could  not 
retain  both  the  money  and  the  land.  In  the 
latter  case  there  was  nothing  left  to  be  the 
subject  of  redemption.  In  the  former,  the 
Interests  were  all  rested  In  Burt,  Gamble, 
and  lATdl,  who  had  a  contract  of  ptvchase. 
We  hare  no  doubt  that  Burt  succeeded  to 
Oie  bank's  Interest,  bowers.  But,  In  elthw 
event,  Burt  and  Gamble  were  In  a  situatloa 
to  make  the  contract  tef^ired  to,  whldi  we 
think*  binding  upon  than.  As  already 
stated,  this  contract  was  made  on  February 
13,  1891.  Defendant  Tarsnegr  testlflea  that 
be  was  Ignivant  of  tiiis  agreement,  and  claims 
t.'mt  it  Is  void  OS  to  him,  and  that  his 
ri>demptIon  and  the  sherlflTs  deed  vest  the 
title  in  him,  discharged  of  the  mortgages, 
or,  at  most,  subject  to  said  mortgages  ac- 
cording  to  their  tarms,  unaffected  by  the 
agreement  of  February  13th.  The  bill  and 
Us  pendens  were  filed  Jane  10,  1891,  some 
three  months  before  defendant  purchased 
the  Oampbell  Judgmeat  It  was  ccaistructive 
notice  of  the  pendancy  of  tbese  proceedings. 


Defendant  asserts  that  this  was  not  notice- 
to  falm  of  any  ri^ts  of  the  comi^nant 
under  the  writing  of  Febnuur  13th,  which 
was  first  made  a  part  of  the  bill  by  am«Kl- 
ment  up«i  ttie  hearing.  The  bill,  as  orig- 
inally drawn,  made  'daim  of  the  amount 
for  which  the  decree  was  roidered, 

alleging  that  these  mortgages  were  security 
toK  It,  and  we  think  this  was  sufficient  no> 
tice.  Helm  r.  Ellis,  40  MldL  243,  13  N.  W. 
582;  1  Beach,  Mod.  Bq.  Jur.  |  374,  and  note; 
BeUamy  v.  Sabhie,  1  Oe  Gex  ft  J.  666.  We 
find  no  error  In  the  procedlngs,  and  the  de- 
cree of  the  drcult  court  In  diancefr  will  be 
aiBrmod. 

lONG,  dU  not  sit  row  odur  Jnsttoe* 
concorred. 


NORRIS  et  al.  v.  VOSBURGH. 
(Supreme  Oourt  of  Michigan.    Jan.  9,  1894.) 

COKTHlOre— COKSIDIRATION— RSPLBVIB— BlOHT 
TO  MUKTAIH. 

1.  The  release  of  a  chattel  mortgage  on  a 
stock  of  goods  it  a  sufficient  consideratioa  for 
the  execntioD  of  an  agreement  by  the  mortga- 
gor stating  that  he  holds  the  goods  as  conMgnee 
of  the  mortgagees,  to  be  sold  on  th^r  account, 
and  authorizing  them  to  talie  possession  when- 
•vw  they  deem  themselves  Insecure. 

2.  An  agreemffiit  that  a  debttn*  shall  bidd  a 
stoclc  of  Kooda  as  ctmrignee  for  lili  creditors, 
and  sell  the  same  for  their  aeconntt  and  au- 
thorising them  to  take  possession  whenever 
they  deem  themselves  Insecure,  enables  the 
creditors  to  maintain  replevin  for  the  entire 
stock  of  goods,  though  it  exceeds  In  value  the- 
amount  m  their  claim,  liace  they  will  be  com- 
pelled to  account  to  the  debtor  for  any  surplus, 
or  he  may  procure  a  return  of  the  goods  by 
tendering  the  ereditors  the  amount  tSuii 
claim. 

Error  to  drcult  court.  St  Joseph  ooonty; 
Noah  P.  Loverldge.  Judge. 

Replevin  by  Norrls,  Alllster  &  Co.  against 
William  W.  Vosburgh  for  a  ato<^  of  goods. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

8.  M.  Constantlne,  tot  appellant  Russell 
B.  Pealw  and  George  B.  Miller,  for 
lees. 

LONG,  J.  Defendant  Is  a  Jeweler  at  Three 
Rivers,  this  state.  In  January,  1801.  he 
bought  of  plaintlflB,  who  are  wholesale  Jew- 
elers in  Chicago,  about  93,000  worth  ff 
goods.  He  paid  $1,000  ca^  and  the  bal- 
ance was  to  be  paid  along  to  suit  his  con- 
venience. On  September  18.  1891,  defend- 
ant was  visited  by  an  agent  of  plalntifCs 
with  a  chattel  m^tgage  already  drawn  op- 
to the  amonnt  of  91,479^  payable  four 
months  after  date,  (September  ISth;)  but 
this  uKHTtgage  waa  not  signed  at  that  time. 
On  January  2,  16^  the  agent  again  called, 
and  the  mwtgage  of  September  18,  1891^ 
was  signed  by  defendant  Thereafter  de- 
fendant went  to  Chlca^,  and  Induced  the 
plaintiffs  to  release  this  chattel  mortgaga 
Upon  his  return  home  be  received  tbrougb 
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tbe  mall  Vbe  following  paper:  "Office  of  B. 
F.  NorrlB,  Alllster  tt  OompaiiT,  Wboleaale 
JewdeTS,  118-115  State  street,  OMcBga  lie 
iiia>cfaatidlse  conslBtlnK  of  watcbea,  docks, 
ffcrid  and  plated  jewelry,  plated  ware,  flat 
ware,  and  optical  goods,  show  cases  and 
flxtnres,  as  wcdl  as  fire  and  borglar  proof 
safe,  now  In  my  store  on  Main  street,  In 
the  TUlage  of  Three  Rtvers,  Mleb.,  and  which 
I  chattel  mratgaged  to  B.  F.  Norrls,  Alllster 
ft  Go.  toe  f  1,479.30,  and  which  chattel  mort- 
gage has  this  day  been  released  to  me  by 
nld  B.  F.  Norrls,  Altlster  ft  Co.:  Now, 
thmfore,  I  agree  to  receive  the  said  mer- 
diandise  and  the  said  fixtures  and  safe  from 
tbe  said  B.  P.  Norrls,  Alhstcr  ft  Ca  on  con- 
signment, to  be  sold  by  me  for  their  ae- 
coont,  I  to  account  to  them  npon  demand  toe 
the  merchandise  and  fixtures  aforesaid,  and 
they  to  hare  the  privilege  of  taking  poeses- 
ri<Ki  of  their  own  goods  whw  they  ^all 
have  reasonable  cause  to  deem  themselres 
Insecore,  which  state  of  affairs  I  hereby  con- 
cede wbenerer  they  so  will  it  Witness  my 
band  and  seal  this  irixth  day  of  January, 
1892.  Three  Blvers,  Michigan.**  Defend- 
ant signed  this  paper,  and  sent  It  to  plaln- 
tlffs.  They  placed  It  on  file  In  the  town 
derk's  office  at  Three  Rivers,  March  8,  1892. 
On  the  29th  of  February,  1892,  the  defend- 
ant gave  a  chattel  mortgage  upon  this  stock 
of  goo^  for  the  sum  of  $1,000  to  Henry  Yos- 
burg,  and  It  was  ffied  la  the  town  clerk's  of- 
fice March  7,  1892.  On  the  9tii,  plaintiffs 
brought  replevin  and  took  into  their  possen- 
skm  the  entire  stock.  On  the  trial,  plain- 
tiffs had  verdict  and  Jndgm^t  tat  wtx  cents 
damages. 

It  was  claimed  on  tbe  trial  In  the  court  be- 
low that  this  agreement  was  a  mere  naked 
powa-,  not  coupled  with  an  Interest,  and 
gave  plalntUh  no  rights  of  property  or  ot 
posBcsolon.  The  court  was  asked  to  charge 
that  proposition,  and  also  to  charge  further, 
as  follows:  *^e  defendant  In  this  cause 
having  waived  return  of  the  property,  and 
asking  ft  Judgmmt  for  the  valne  thereof,  the 
Jury  Is  Instructed  that  tbe  defmdant  Is  en- 
titled to  recover  what  the  fair  value  of  the 
property  was  at  the  time  when  It  was  tak- 
en on  Uie  writ  of  replevin,  with  Interest  at 
six  per  cent  from  date."  The  court  was 
also  asked  to  Instruct  the  Jury  that  tbe  Iw 
strument  under  which  plaintiffs  claim  did 
not  cover  af  ter-acqnlred  property.  The  court 
refused  these  charges  and  directed  the  Jury 
that  tbe  plaintiffs  had  a  right  to  take  pos- 
seasloa  under  this  agreement  whenever  they 
had  reasonable  caose  to  deem  themselves  In- 
secure; that  the  ooiMideratlon  for  the  agree- 
nent  was  the  discharge  of  the  chattel  roort- 
cage  whfcb  plaintiffs  held  upon  the  mnrchan- 
dlse^and  that  such  discharge  was  a  good  and 
auffldent  c!onsld«'ation  to  uphold  the  agree- 
BMnt  The  court  further  charged  the  jury,  as 
follows:  "I  submit  to  the  jury  whether  it 
was  the  tntentl<Hi  of  the  parties  to  tbe  agree- 
aent  of  January  6th  to  cover  by  It  and  In- 


dude  In  It  the  goods  on  hand,  and  described 
In  the  mortgage,  on  the  18th  day  of  Septem- 
ber, the  day  It  bears  date;  or  whether  It 
was  the  Intention  to  Include  and  cover  by  It 
tbe  goods  on  hand  on  the  2d  day  of  January, 
when  It  was  In  fact  signed  and  filed.  This 
chattel  mortgage,  as  both  parties  concede, 
was  prepared  and  acted  on  tbe  18th  day 
of  September,  1801.  The  parties  met  again 
on  tbe  2d  day  of  January  thereafter,  and  the 
d^endant  executed  the  mortgage  that  had 
been  so  prepared  and  dated.  Now,  did  the 
parties  Intend  to  chattel  mortgage  the  goods 
on  hand  September  18th  or  January  2d?  If 
they  did  Intend  to  mortgage  the  goods  on 
hand  January  2d,  then  you  cannot  find  a  ver- 
dict for  the  defendant  for  any  amount  If 
yoQ  believe  from  tbe  evidence  that  It  was 
tbe  Intention  to  Include  only  the  goods  on 
hand  September  18th,  and  then,  If  you  be- 
Ueve  from  the  evidence  that  additions  were 
made  to  the  stock  between  September  18th 
and  January  2d,  and  that  the  plaintiffs  took 
from  the  defendant  the  addition  of  goods 
so  made,  then  you  should  give  defendant  a 
verdict  fOT  the  value  of  such  goods  with  In- 
terest at  six  per  cent  from  the  time  they 
were  taken,  the  defendant  having  waived 
a  return  of  the  goods.  •  •  •  You  have 
nothing  to  do  with  the  value  of  the  whole 
stock  of  goods.— whether  It  was  wwth  more 
or  less  than  the  amount  owing  the  plalnUffs." 
It  la  contended  by  the  defendant  that  the 
court  was  in  error  In  Instructing  the  jury 
that  the  consideration  for  the  agreement  was 
the  release  of  thl%  chattel  mortgage.  We 
think  that  tact  Is  shown  upon  the  fact  of 
the  agreement  Itself,  when  viewed  in  the 
light  of  the  drcumstances  under  which  It 
was  made.  Defendant  asked  to  have  the 
chattel  mortgage  released.  The  paper  re- 
dtes  the  fact  of  the  giving  of  the  mortgage, 
and  "that  this  chattel  mortgage  Is  this  day 
released."  The  court  evidently  regarded 
Oils  agreement  as  a  sectu*Ity  for  the  amount 
mentioned  in  the  chattel  mortgage,  which 
was  the  entire  Indebtedness  of  defendant  to 
plalntlth.  The  agreement  Itself  gave  the 
plaintiffs  a  right  to  take  possession  when 
they  should  have  reasonable  cause  to  deem 
themselves  Insecure,  and  under  it  to  an  ac- 
counting upon  demand  for  the  property  cov- 
ered by  the  agreement.  While  the  court 
might  liave  been  In  error  In  directing  the 
jury  that  they  should  take  Into  consideration 
whether  It  was  the  Intention  of  the  parties 
that  the  goods  purchased  after  September 
18th  should  be  covered  and  held  under  plain- 
tiffs* security,  yet  this  instruction  did  not  In- 
jure defendant  for  whatever  rights  plain- 
tiffs had  were  under  the  agreement  of  Jan- 
uary 2d,  and  whatever  goods  were  In  de- 
fendant's possession  at  that  time  were  cov- 
ered by  this  agreement  Plaintiffs  are  not 
claiming  under  the  chattel  mortgage;  that 
had  been  released,  and  the  release  of  the 
chattel  mortgage  was  simply  the  considera- 
tion for  tibe  new  agreement,  which  covered 
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ttw  foods  oo  hand  at  the  time  It  was 
given.  Neither  was  tlie  court  In  tmx  in 
-directing  the  ]iu7  that  ther  had  nothing  to 
•do  with  the  Talne  of  the  property.  It  was 
•claimed  by  defendant  that  over  f3>000  was 
taken  nnder  the  writ  of  replevin,  bat  It  was 
ail  corered  by  the  security,  and  plalntlfEB 
had  the  right  to  take  it  all  for  the  purpose 
of  foreclosing  their  security  under  this  agree- 
ment The  only  question  to  be  determined 
-on  the  trial  was  whether  at  the  time  the 
writ  was  broui^t  plaintUfs  had  the  right  to 
possession  of  the  property.  The  Jury  found 
that  they  were  so  entitled.  This  does  not 
bar  defendant  of  his  right  to  tender  the 
amount  of  his  Indebtedness  to  plaintltTs,  and, 
■upoQ  payment  or  tender,  to  demand  and  have 
hlB  goods  returned  to  him.  If,  on  a  fore- 
closure and  sate,  anything  remains  over  the 
■amount  necessary  to  satls^  plaintiffs'  claim 
and  costs,  that  amount  plaintiffs  would  be 
compelled  to  account  for.  In  this  we  do  not 
•detarmlne  the  rights  between  the  two  mort- 
gagees. That  questlim  It  not  InrolTed  hare. 
Judgment  affirmed.  The  otbor  justices  c<m- 
corred. 


LTTTLB  T.  HILLS  et  at 

(Sqpcems  Court  of  Michigan.    Jan.  9^  18M.) 

Amu.— Onraonov  mot  Kam  Bilow  — Boki. 
Fms  H<adnK  ov  Hon— Bubdsv  ov  Faoor. 

1.  In  an  action  against  an  Indorser  trf  a 
AOte,  where  erldenee  u  admitted  without  ob- 
JeetloQ  to  show  proteat,  an  objection  cannot  be 
made  on  appeal,  for  the  first  time,  on  the 
sroand  that  the  notice  of  protest  was  not  nnder 
-seal. 

2.  In  an  action  on  a  note,  by  an  Indorsee 
against  the  maker,  evidence  that  the  note  was 
executed  without  consideration,  or  tiiat  It  had 
been  partially  paid  before  Its  Indorsement,  does 
not  cast  on  the  Indorsee  the  harden  of  proving 
that  he  Is  a  bona  fide  holder,  bat  the  burden  Is 
-on  the  niakn  to  disprove  this  fact. 

Ibrror  to  drcnlt  court,  Wajme  conntir;  0(n«> 
aellns  J.  ReOly,  Judge. 

AMompslt  by  Richard  R.  Uttle  against 
Carlton  H.  Hills  and  othcn  on  a  promissory 
note.  There  was  a  Judgment  for  i^ntlff, 
-and  defendants  bring  trror.  Affirmed. 

AJtred  Rnssdl,  for  app^nts.  Dwti^t  0. 
R«fnd,  for  appellee. 

MONTGOMERY,  X  The  plaintiff  recover- 
ed in  an  action  on  a  negotiable  promissory 
note  made  by  defendant  Dewey,  i>ayable  to 
the  order  of  Carlton  H.  MlUs,  by  Mills  In- 
-dorsed  payable  to  the  order  of  T.  M.  Bill- 
ings, and  by  Billings  ind(«sed  to  the  plain- 
tiff, and  also  upon  a  duebUl  made  by  Dewey, 
and  indorsed  by  the  same  parties.  On  the 
trial  the  plaintiff  introduced  in  evidence  the 
note  and  certificate  of  protest,  and  rested. 
The  defendant  offered  to  show  that  by  an  ar- 
rang^ent  between  him  and  Mr.  Billings, 
while, the  note  was  In  Billings'  hands,  an  ap- 
pllcatlon  of  the  note  was  made  upon  an  in- 


debtedness owing  to  defendant  by  Bimnga: 
The  court  excluded  the  testimony,  unless  tt 
should  be  Bhovm  that  the  plaintiff  was  not 
a  bona  fide  bidder.  Two  questions  are  pr«»- 
sented  In  this  court:  First,  whether  then 
was  snffld^t  proof  of  protest  to  charge  the 
Indorser;  and,  second,  whether  the  burdan 
of  ivoof  was  upon  the  plaintiff  to  show  that 
he  was  a  bona,  fide  purchaser  nnder  the  tes- 
timony offered  by  the  defoidants,  or  whetti- 
er  the  burden  rested  with  the  def aidants  to 
negative  the  good-fidth  fa<ddlnc. 

As  to  the  first  questkm,  the  erldeotce  offer- 
ed to  show  protest  was  not  objected  to  In 
the  court  below,  and  the  objection  now  of- 
fered relates  simply  to  the  sufficiency  of  tbe 
notice  at  protest,  it  not  appearing  to  be  un- 
der aeaL  The  objection  cornea  too  late,  and 
win  not  be  considered. 

As  to  the  second  question,  the  defendants 
rely  upon  the  cases  of  Faton  t.  Colt,  6  ICich. 
SOS;  Carrier  v.  OamOTon,  SI  Hlch.  876;  Oui- 
ley  T.  Wlnsor,  41  Hicb.  255,  2  M.  W.  81.  Id 
each  of  Uieae  caaes  the  d^Midant  bad  ahoini 
Illegality  In  the  original  consldraatloa  at  tbe 
note^  or  fraud  In  procuring  the  note  of  the 
maker;  and  it  was  held.  In  Une  with  aU  tbe 
anthorltlea,  that  flils  shifted  the  burden  of 
proof  np<Mi  the  jdalnUff,  to  ahow  the  good 
fallb  of  his  purchase  b^ore  matnrtty.  la 
C<mley  v.  Wlusm:,  Hr.  Justice  Oooley  used 
the  f<^owing  language:  "The  pi*iti«*irs 
made  out  a  prima  facte  case  when  the  exe- 
cution of  the  note,  and  Its  Indorsement  by 
OampbeU.  ware  proved;  but  the  dofendaat 
was  th^  at  llbtfty  to  show  that  tbB  note, 
for  any  reason,  was  without  validity  In  the 
hands  of  the  payee,  and  such  showing  would 
have  cast  upon  the  plalntlflk  tbe  burdoi  of 
making  It  appear  that  the  note  had  paaeed 
from  Oampi>eU  Into  the  hands  of  some  one 
who  recrfved  it  in  good  faith  for  value,  and 
befwe  It  fdl  due."  As  applied  to  the  facte 
of  that  case,  this  was  undoubtedly  a  correct 
statement  of  the  law.  It  th»e  appeared  that 
the  d^mdant  offered  to  ahow  that  the  note 
was  given  tor  a  seed  drlU;  that  the  payee 
made  certain  representations  la  respect  to 
the  drill,  which  ^red  to  be  false;  and  tluu, 
on  discoToing  th^  falM^,  defmdant  re- 
turned the  drill  to  Campbell,  and  demanded 
back  his  note,  which  Campbell  refused  to 
surraider.  This  was  a  proposition  to  abow 
l^ud.  Bat  the  rule  la  that  ^oof  dmidj 
that  tbe  Instrument  was  executed  wlthoitt 
con^deratlon  aa  betwem  the  parties,  or  that 
the  consideration  originally  valid  has  subee- 
quoitly  failed,  does  not  Impair  the  bfddw'a 
snptfhnlty  of  position,  and  that  he  autf  BtUI 
rest  his  case  upon  the  Instrument  Its^  teoia 
which  It  will  be  presumed  that  he  acquired 
it  in  a  manner  entitling  him  to  stand  upon 
the  vantage  ground  of  a  bona  fide  bidder  for 
value.  See  Daniel,  N^.  Inst  (4th  Bd.)  | 
B14,  and  cases  cited  in  the  note.  Railroad 
Co.  v.  Eldson,  41  Mich.  673,  8  N.  W.  170. 

The  other  questions  raised  are  necessarily 
cmtn^ed  by  the  conclusitms  stated.  We 
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flad  no  €Ror  in  tlu  Teeovd,  and  flu  Jndc- 
Bont  win  be  affirmed,  with  oosta. 

HOOKBB,  J.,  cooeomd  In  Hba  TOBOlt  The 
•otber  JmtlceB  ooncanred  with  IfOMTGOM- 
BBT,  X. 


DBBfPSET  T.  NORTH  MICHIGAN  OON- 
FEOiHNCB  OF  WBSLEYAN  KETHOD- 
I8T  OONNBOnON  OV  AMBBXQA. 

(fiapnau  Ooozt  of  Mlrtilgin    Ju.  1^  18M,) 

WLmumam  Boonnafr— SmpKanioii  or  XiHinB»— 

1.  A  mlnlBter  who  luui  aetiul  nodoe  of  the 
tiiM  and  place  of  his  trial  before  a  preper  oom- 
mitteeL  on  charges  afFectlng  hU  right  to  con- 
tin  ae  in  the  mltystiT,  and  who  Is  present  at 
the  trial  and  participates  therdn,  u  not  en- 
'dtled  to  a  mandamiia  to  compd  his  rdnstate- 
ment  on  the  ground  of  tmcolaritlea  In  the 
notice. 

2.  Nor  can  sach  reinstatement  be  oompelled 
on  the  grotind  that  he  and  his  witnesses  were 
ondoly  mtermpted  on  the  trial. 

Petitiwi  by  Andrew  F.  Dempeey  tor  man' 
4amiis  to  compel  the  North  Michigan  Oon- 
ference  <rf  the  Weeleyan  Methodist  Oonnec* 
tlon  of  Amnica  to  reinstate  relator  as  a 
minister.  Issoes  were  framed,  and  sent 
down  to  the  Montcalm  drcnlt  oonrt  tdt  trial. 
Writ  denied. 

F.  D.  M.  Darls,  for  relator.  Olatt  ftOhite, 
Air  reqtondent 

HOOKBR,  J.  The  rdator,  a  d^smian  ot 
the  Wesley  an  Methodist  denomination,  asks 
a  mandamna  regnlrlng  the  resp<nidraitB  to 
exponge  from  their  records  an  order  auapend- 
Ing  him  from  his  oOce  and  work  as  pasbw 
in  anch  denomination,  and  to  restore  and  r«> 
Instate  him  to  and  In  Us  ftnmer  wmrk  as 
such  pastor.  The  grotmds  npon  which  re- 
lief la  aonght,  aa  set  fwth  In  the  petition,  are 
aa  IxiOsnn:  "CU  That  the  said  conference 
had  no  anthori^  or  power,  either  by  law  or 
by  tb«  dlac^lne,  to  ddegate  to  any  commit- 
tee the  right  of  tHal  of  any  OAer  of  said 
connection  upon  chargea  with  reference  to 
hla  character,  with  power  to  fix  praalty; 
diat.  hj  the  dlsc^Une  of  said  connectttm,  the 
confermce  Itself  la  the  oily  body  entitled 
and  anthwlied  to  act  npon  the  diarges  pre- 
f erred  against  your  petitioner.  (2)  nut  the 
committee  abore  made  acted  without  any 
anthwlty  ondw  Uie  dlsdipllne,  and  they  had 
no  anthwlty  to  snapend  tm  the  period  of 
time  named  In  the  asld  report;  and,  furtho*, 
your  petitioner  alleges.  In  this  behalf,  that 
■dnrlng  the  said  trial  he  was  constantly  In- 
terrupted In  not  only  his  own  testimony,  bat 
also  that  of  his  witnesses,  and  also  In  re- 
marks which  yonr  petitioner  tried  to  mske 
ID  his  own  behalf,  which  was  contrary  to 
the  discipline  of  sold  cMmectlon.  (3)  That 
yonr  i>etitloner  did  not  bare  proper  notice  of 
a  trial,  and  that  he  was  Informed  by  one 
Smith,  a  member  of  the  committee,  that  no 


trial  would  be  had."  An  answw  was  filed, 
and  issues  were  framed  and  tried  at  the  cir- 
cuit; said  Issues  and  findings  being  aa  fol- 
lows: Whether  the  diaracter  of  r^tor 
prior  to  September  2,  1891,  was  good.  To 
this  question  we  answer  yes.  And  whether 
he  had,  iHlor  to  that  time,  committed  acto 
nnbeciMDlng  a  minister  ot  the  gospel  To 
this  we  answer  no.  (2)  To  the  second  ques- 
tion—whether rdator,  j^lor  to  this  trial  of 
which  he  complains  in  his  petition,  had  been 
found  guilty  of  wnmgfnl  acts  beftwe  a  com- 
mittee appointed  by  respondent,  assembled 
at  the  home  of  the  relator^we  answer  that 
no;  he  was  not  W  To  the  qnestltm  wheth- 
er, whra  the  relator  was  aHHdnted  pastw  ot 
the  WeetTllle  church,  he  was  rec^Ted  In  aald 
charge  nndor  strmic  latest,  we  answer  he 
was  not  (4)  To  the  question  whether  relat- 
or had  a  fair  trial  1^  the  said  respondent. 
In  accwdance  with  the  dtedpUne  of  the 
above-named  church,  we  answer  that  he  did 
not  have  a  fair  trial.  09  As  t9  whether  re- 
lator had  notice  ot  the  trial  and  the  {proceed- 
ings had  In  the  prenUsea,  we  answer  that  he 
had  no  proper  notice.  (6)  As  to  whetbor  re- 
lator was,  during  bis  trial,  interrupted,  con- 
trary to  the  ndes  and  dlsdpllne  ot  said  re- 
spondent ve  answer  ttiat  he  was.  (7)  As 
to  whether  the  relatw  had  been  oftoed  a 
new  trial,  and  what  were  the  terms  of  the 
ofTer,  we  answer  that  he  had  not  been  ot- 
fered  a  new  trlaL  ^)  To  the  ^hth  qnee- 
tlon— whether  relator  had  acted  in  hostility 
to  respukdent  and  whether.  It  r^istalled.  It 
would  endangor  the  welfare  of  the  church— 
we  answer  na  (9)  As  to  whether  respond- 
ent had  the  right  to  delate  Its  Judicial  pow- 
ers to  cMnmlttees,  we  answer  It  has.  (U^ 
Aa  to  whether  req^ondent  an^nted  counsel 
for  rdator  iqun  his  trial,  we  answer  they 
did  not  (U)  Whether  relator  has  asked  for 
a  new  trial  under  the  dladpUne  when  it 
could  be  had,  we  say  yw;  and,  as  to  whether 
it  had  been  refused,  we  answer  there  was  no 
abaolnte  refusal,  tmt  thiQr  did  not  comply 
with  his  request  (12)  As  to  whether  It  was 
stated  to  Mr.  Demps^,  oa  said  trial,  by  re- 
indent's  counsel,  that  he  would  not  be 
forced  to  a  trial  unprepared,  and  that  no  ad- 
Tantage  would  be  taken  on  account  of  the 
absence  of  wttneaaes;  and  wbethw  or  not 
said  Dempsey  replied  that  his  witnesses  were 
all  present  and  that  he  would  withdraw  all 
his  objections,  and  laroceeded  to  trial  after 
he  had  entered  a  plea  of  not  flrnlUy,— to  this 
question  we  answer,  as  to  counsel's  state- 
mmt  yes;  as  to  Mr.  Demps^'s  reply,  we 
answer  no." 

The  first  point  made  the  relator  Is  that 
the  conference  only,  and  not  a  ounmlttee. 
was  antbwlzed  to  act  and  fix  a  penal^  npon 
the  charges  preferred.  The  ninth  finding  of 
the  Jury  seems  to  be  final  upon  this  ques- 
tion, and  Is  the  <Mi]y  means  of  determining  It 
upmi  this  recwd.  We  are  therefore  of  the 
4q;)lid(m  that  the  omference  could  lawfully 
submit  the  matter  to  a  committee. 
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mw  McoBd  gnmnd  of  ocnnplalat  attada 
the  power  of  the  committee.  In  so  £tr  as  It 
states  that  tUi  omnmlttee  acted  without  an- 
tboritr  under  the  discipline,  It  Is  witMn  the 
flndlnff  €t  the  jnry  mentlosMd.  It  Is  fbrUier 
said  that  thla  committee  had  no  power  to 
suspend  for  two  years.  The  answer  of  re- 
spondent asserts  that  it  vaa  vtthbi  ttw  pow- 
er (tf  the  coufoence  to  authorise  sndi  ccho- 
mltteea  to  Impose  the  penalty  named,  that 
the  trial  was  conducted  according  to  the  dis- 
cipline of  said  chnrdi*  and  that  the  jpdg^ 
meat  was  Just;  proper,  and  right  No  dther 
issue  than  that  mentioned  Inyolred  the  gnes- 
tlon  of  the  power  of  the  committee,  ana  the 
answer  must  therefore  be  taken  as  coicln- 
«lve  of  the  fact  that  such  committee  had 
such  power  and  authority.  The  setond 
groond  (tf  oomidaint  statss  **tbat  during  the 
trial  the  petitioner  was  constantly  inttfAipt- 
ed  in  not  oaty  his  own  teBtlnuny.  Imt  Wso 
that  of  his  witnesses,  and  also  in  remarfes 
which  your  petHlonw  tried  to  make  in  his 
own  behalf,  which  was  omtrary  to  the  dis- 
cipline of  said  connection."  JJl  of  this  was 
denied  In  the  anmnr,  and  an  Issne  was 
firamed,  vis.  the  sixth.  The  Jory  And  that  the 
relatcff  was,  dnrinv  his  trliO,  Intermpted,  con- 
ttary  to  the  roles  and  dtedpUne  of  said  re- 
spondent 

The  third  and  remaining  ground  Is  that  re- 
lator did  not  hare  proper  notice  of  trIaL  The 
issne  framed  upon  thta  was  as  follows,  vis.: 
**As  to  whether  rdatw  had  notice  of  the 
trial,  and  the  proceedings  had  in  the  prem- 
ises,"—to  wliidi  th«  Jnry  say,  **We  answer 
that  ha  had  no  pn^>er  notice"  U,  Oien, 
petitioner  la  to  bare  rdlet  it  must  be  npon 
one  or  both  of  the  last  two  findings,  rim,: 
That  he  had  no  proper  noUce  oS  trial;"  or, 
rrhat  he  was  impn^ly  intermpted  during 
the  MaL"  The  record  dearly  shows  that  the 
petltiooa-  was  not  proceeded  against  without 
notion  He  states  in  his  petition  that  he  had 
no  notice  of  the  time  of  triaL  The  answer 
states  that  he  was  present  In  open  confer- 
BOee,  when  prqiaratlons  were  hdng*  made 
fbr  sDch  trial;  that  he  toc^  part  In  the  dOs- 
eosalons  pertaining  to  the  arrangements  fx 
ttie  same;  that  he  requested,  said  conference 
to  assign  him  oonnsd  to  aid  in  his  defense, 
which  request  was  granted;  and  that  he  was 
represented  at  the  trial  by  perswis  lit  his 
own  sdectkm,  and  that  Oiey  raised  no  Qne»- 
Hon  of  the  want  of  notice  ot  the  time  or 
place  of  MaL  No  issue  was  framed  upon 
these  statements,  but  the  Jury  was  required 
to  determine  "as  to  whether  the  relator  had 
notice  of  tb»  trial  and  the  proceedings  had 
in  the  pranisea.**  To  this  they  answered 
that  "be  had  no  proper  mitlcft''  What  Is 
meant  by  a  **i^oper  notion"  as  eontradlstln- 
gnlshed  from  "any  notice,"  may  be  a  matter 
of  uncertainty;  but  In  the  llfl^t  of  the  fact 
that  both  petition  and  answer  state  that  the 
petitioner  objected  at  the  hearing  that  the 
charges  "did  not  contain  either  dat^  time, 
or  place  assigned  for  trial,"  w«  may  pohaps 


be  Jnstlfled  in  Inferring  that  this  was  the 
defect  In  the  proceeding  upon  which  tiie  }«• 
ry  found  that  a  proper  notice  was  not  given. 
That  he  had  actual  notice  ot  the  time  and 
place  of  trial  Is  obvious,  because  he  is  shown 
to  have  been  there,  with  eounsd,  paitlc^at> 
ing  In  the  trial,  and  aofferlnff  impn^er  inter 
ruptiong  according  to  his  statement  Chase 
T.  Oheeney,  10  Amer.  Law  Reg.  302.  The 
jury  was  asked  to  determine  whether  the 
petitioner  had  notice.  This  th^  did  not  dov 
unless  we  are  to  iata  that  he  had  actual  no- 
tice from  the  fact  of  the  insertloa  of  the  on- 
called  for  word  "proper"  In  their  answer. 
The  jury  was  not  directed  to  try  the  suffi- 
ciency of  the  charges,  or  whether  tt  was 
necessary  that  they  should  state  the  time  and 
place  appointed  for  triaL  We  think  that 
there  Is  enough  In  this  record  to  show  that 
the  respondent  had  jurlsdlctikm,  not  only  of 
the  subject-matter,  but  of  the  person  of  pe- 
titioner. This,  being  determined.  practtcaDy 
disposes  of  the  case.  The  statement  is  iiiads 
that  the  petitioner  was  unduly  interrupted  up- 
on the  trial,  and  the  jury  have  said  that  he 
did  not  have  a  fair  trial  These  qnestlCMUb 
like  sevonl  othws  having  no  especial  sig- 
nificance, seem  to  have  been  tried  hefoce  tbm 
Jury,  and  thdr  an^inga  are  returned,  but  the 
dedalon  here  most  rest  upon  the  qnestloa 
raised  by  the  petition.  Tlw  interruptlog  of 
the  petitioner  and  his  witnesses,  and  the  in- 
cidental taregolaritles  of  the  trial,  are  not 
sobject  to  review  In  this  proceeding.  Walker 
T.  Wainwrlght  16  Barb.  488;  Chase  Che- 
ney, 68  HL  609;  Oonnitt  t.  Dutch  CSrarch,  64 
N.  T.  661.  If  they  were,  no  definite  Irregu- 
larity, ^ojndidal  to  the  petWraer,  appears, 
which  calls  for  the  lasae  of  a  discretionary 
writ  Writ  denied,  with  eosti.  Tt9  other 
justices  concurred. 


UONROB  WATER  00.  v.  TOWNSHIP  OP 
FBENOHTOWN. 

<Sapmne  Oonrt  of  Mlddgan.    Jan.  0.  1894) 

TAXATioir  —  Ruurr  on  Fsasbviur  —  Patmsm 
mmn  Pbotbst— Taiu.  bt  Ooubv— Fisnmoa 

1.  The  pipes  of  a  water  company  extending 
from  Its  pumping  mattery  to  a  iake,  and  aot 
shown  to  be  laid  on  land  not  owned  or  ooa- 
trolled  br  it,  are  real  property,  within  3  How. 
St  i  1170a,  which  provides  that  "real  property 
■halt  Inclaoe  all  lands  and  beUdlngs  and  fi^ 
tores  thoreoa  and  apportenances  thereto." 

2.  Wh^  a  tax  was  assessed  on  a  vrater 
eompany's  real  property  in  a  townsUp  ontsids 
of  the  city  in  -Vfmch  Its  prlndpai  office  was  lo- 
cated, and  it  could  not  nave  expected  to  find 
itself  assessed  with  a  personal  tax  in  *ritk 
township,  and  may  have  Men  misled  by.  an  ex* 
amiuation  of  the  roll,  the  fact  that  the  rat* 
of  taxation  is  the  same  on  both  real  and  p«^ 
sonal  property  does  not  prevent  tt  from  recover- 
ing the  amount  of  taxes  paid  under  protest, 
on  the  illegal  assessment  by  the  township  of  Its 
water  ^pes  as  personal  property. 

3.  In  the  absence  of  a  reQaest  for  a  man 
spedflc  finding  of  facta  by  the  trial  court,  and 
an  exception  thereto,  an  objection  that  the  find- 
ings are  not  sufficiently  specific  will  not  pre- 
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Taa  if  the  facts  fonnd  are  oonHistent  wlfli  Um 
Jadgmen^  and  Boffident  to  aaivort  It. 

4.  A  township  wldcli  agaesses  taxeg  against 
a  wa^  companr  as  a  c(»^rat!on,  and  Tecefvae 

taxes  paid  07  it  under  protest,  cannot  be 
heard  to  say,  in  an  action  hr  the  companr  to 
rcoorer  them,  that  it  was  not  legally  incorpo- 
lated. 

Error  to  circuit  conrt,  Monroe  county;  Ed- 
ward D.  Kinne,  Judge. 

Action  by  the  Monroe  Water  Company 
igalnst  the  township  of  Frenchtown  to  re- 
corer  moneys  paid  under  protest  for  taxes. 
There  was  a  Judgment  for  plaintitt,  and  de- 
fendant brings  error.  Afflnned. 

L  R.  Oroarmw  and  B.  B.  Olldar,  f!or  Bp- 
Idbut   Landoa  *  Locfcwood,  tor  appdlaa. 

LONO,  J.  Tlila  is  an  aettcm  to  recoT» 
non^  paid  by  the  plaintiff  company  under 
protest,  for  taxes  claimed  to  be  inegally  aa- 
■cased.  On  a  trial  before  the  eonrt,  wltti- 
Qut  a  jury,  the  court  found  that  the  princi- 
pal odBoe  of  llie  plaintiff  was  In  Hie  city  ct 
Monrop;  fb^t  It  was  the  owner  of  certain 
real  estate  In  the  defendant  township,  i^on 
wIMk  are  tnate  Its  pump  works  and  eaulp- 
■ents;  ttiat  the  township  adjoins  Lake  Brle^ 
and  the  object  and  purpose  of  the  idatntlff  Is 
to  draw  water  from  Lake  Erie,  and  supply 
flie  dty  and  cttiana  of  Monroe;  that  ttie 
plaintiff  had  no  personal  property  in  that 
townatdp;  ^t  Cor'  the  year  1891  the  plain- 
Off  was  assessed  in  said  township  tor  real 
•state  the  som  of  930,000,  and  for  perstmal 
property .  Hie  sum  of  f 80,000;  that  npon  the 
2Sth  day  of  January,  18^  the  treasurer  lev- 
M  upon  the  property  of  the  plaintiff  in  said 
township,  for  the  collection  of  taxes  vptm 
the  real  estate,  970.7(%  and,  upon  its 
mial  propeMy.  9212.10;  and  that  the  taxes 
were  paid  1^  ^aintlff  under  written  protest. 
From  these  facts  the  court  found  aa  matta 
«t  law  (1)  that  tbe  plaintiff  had  no  personal 
prqierty  in  the  township  snbjoct  to  taxation; 
(2)  that  tbe  assessment  qf  ^,000,  personal 
propoty,  to  the  i^aintlff,  was  wholly  unao- 
thoriaed  and  Illegal;  and  that,  the  pislntiff 
havfaig  paid  nndw  protest.  It  was  entllled  to 
recDTer  Judgment  for  the  amount  Judf 
Bent  woe  oitwed  tor  the  plaintiff  tOr  a  por- 
tloa  of  these  taxes  so  paid  under  protest. 
Eiceptlona  were  taken  to  these  findings,  as 
foDows:  (1)  Because  the  flntUngs  of  ftict 
ara  not  snppwtod  by  the  evidmce;  (2)  be- 
came the  court.  In  his  findings  at  foct  does 
not  pass  upon  all  the  Issues  and  facts  pre- 
aaited  In  the  cause;  ®  because  such  condu- 
ahns  of  tacta  are  not  Justified  by  the  eT^ 
tence;  therefore  the  oondnsloBS  of  law  are 
BruueouBL 

1.  We  think  there  Is  evidence  to  supp<Ht 
tte  findings.  Section  llTOal  proridee  that, 
*%r  the  purpose  of  taxatttm,  real  propwty 
ibaU  huOnde  all  lands  within  the  state,  and 
in  boUdincs  and  flxtares  thoreon  and  appur> 
teoances  thweto,  except  In  cases  otherwise 
(^mssly  proTlded  by  law;  p«sonal  pn^ierty 
•hau  inctade  an  goods  and  chattels  within 
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the  states"  etc  The  snperrlsom  of  the  towur 
ship  gave  testimony  upon  the  trial  tending 
to  show  that  the  pcnMuial  property  assessed 
at  930fi00  warn  nuule  vp  of  pipes,  connected 
with  the  pomps  at  the  pumplns  ^tlon,  and 
extending  from  there  undogroimd  to  the 
lake.  Defendant  contends  that  ttese  pipes 
were  personalty,  for  the  reason  that  they 
were  laid  in  Ihe  lands  of  others;  but  the 
testimony  does  not  show,  or  toid  to  show, 
that  ttiese  pipes  wwe  not  laid  upon  plaintiff's 
own*  lands.  It  Is  diown  that  the  pn^erty 
conalsted  of  one  acre  <jt  land  and  pompins 
madiinery,  and  ihase  ^pes  are  attached  to 
the  pump,  and  to  be  appurfeesaat 

thereta  Section  llTOaS  prorldw:  "All  oor- 
porate  j/ropaty,  except  wh^  some  other 
proTlslon  Is  made  by  law,  shall  be  assessed 
to  the  oocporadon  oa  to  a  natural  perwu  In 
the  name  of  the  corporation.  The  place 
where  ita  prlndpal  office  In  this  state  Is  sit- 
uated shall  be  deemed  its  resktence.**  Seo- 
tlon  llTOaO  pioTldea:  **AU  personal  prop- 
«ty  ocept  hereinafter  provided  ahall  be  as- 
sessed to  the  owner  In  the  township  of  wUcb 
he  Is  an  Inbabltanl;  on  the  second  Mmiday  <a 
AinU  of  the  year  for  which  tbe  assessment 
la  made.**  Tha  dalm  madcr  by  ttie  defend- 
ant that  these  pipes  could  come  wltUn  tbe 
excepted  caaes  arise*  under  the  first  sabdl- 
TMoa  <rf  seetioB  UTOb^  irtdeh  provldea  that 
"all  goods  snd  duttds  sltoate  la  some  town- 
ship other  than  irtiere  the  owner  rertdes 
shall  be  assessed  in  the  town  where  situated 
and  not  elsewhere.  If  the  ownv  or  person 
having  ctmtrol  thweof  hires  or  oocapke  a 
storek**  etc.,  "for  use  in  connection  wltii  such 
goods  and  diattela."  We  think  tliat  It  can- 
not be  said  that,  eren  if  these  pipes  are  to 
be  resarded  as  personalty,  Uiey  eoold  be  as- 
seeeabk)  aa  aucfa  to  the  owner  outside  of  his 
place  of  residence.  We  do  not  place  the  de- 
olalon  of  this  oase^  howerer,  npon  the  ground 
that  these  plpea  can  la  any  aeose  be  said  to 
be  peraonalty,  but  are  satisfied  that  the 
ground,  bofidlnff,  and  naidilaery',  together 
with  theee  pipes,  whfcb  are  neoeosary  ap- 
purtenanoas  to  the  building  under  tbe  show- 
ing made,  are  a  port  of  the  realty.  It  Is  ad- 
mitted by  defendsnt  that  this  might  be  true 
If  the  pipes  weie  laid  wfac^  i9on  plahitUTs 
land;  but,  as  we  have  said,  there  la  no  show- 
ing that  thcQT  were  laid  anywhere  else  than 
upcm  the  land  of  ttie  plalntlfl,  and  lands 
^riiidi  the  plaintiff  has  a  ri^t  to  own  and 
omtrol  under  the  statute  antbulring  Its  In- 
oorporation,  and  under  which  water  compa- 
nies are  empowered  to  take  lands  by  pmv 
chase  or  by  condemnation.  1  How,  St  | 
3116. 

It  is  dalmed  tiiat,  even  If  theae  jdpes  be 
regarded  as  realty,  yet  the  rate  of  tazattoo 
bdng  the  same  aa  uprai  penMmalty,  the 
plaintiff  canned  recover,  as  the  ground  of 
recovery  In  such  cases  is  the  assumptloa 
that  flie  municipality  has  mon^  In  Its  cus- 
tody which  equitably  bdong  to  the  party 
mnitiwg  the  claim,  and  that  here,  equitably. 
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the  plaintiff  sboold  pay  the  tax.  It  to  true 
that  the  recovery  In  such  caaea  la  baaed 
upon  thla  equitable  doctrine.  Minor  Lum- 
ber Co.  v.  0it7  of  Alpena,  66  N.  W.  928, 
(dedded  at  present  term.)  Bnt  the  statute 
proTldes  that  the  real  estate  shall  be  as- 
sessed to  the  owner,  If  known.  The 
same  ivoTlslon  is  fcnmd  as  to  personal  prop- 
erty. It  appears  from  the  teatimony  of  the 
snperrlsM  that  he  did  not  aaseas  these  pipes. 
He  assessed  the  real  estate  to  the  plaintiff 
at  f8.000.  whlcli  was  raised  to  flO.OOO  by 
the  board  of  review.  On  the  first  day  of 
the  meeting  of  the  board  of  rerlew,  tbey 
added  to  the  roll  the  value  of  the  pipes,  as 
persooalty,  at  the  anm  ot  f30,000.  Th^ 
bad  no  anthwity  under  the  statute,  as  we 
have  seal,  to  assess  the  plaintiff's  personal 
Iffoperty  In  that  township.  Hie  {datntlff,  In 
examining  the  roll,  may  have  been  aatla- 
fled  with  the  assessmrat  of  tiie  realty,  <x 
with  the  amount  fixed  by  the  board  of  re- 
view; but  It  could  not  have  expected  to  find 
Itself  assessed  with  a  personal  tax  outside 
of  the  dty  where  its  principal  office  waa 
situated,  and  may  have  been  misled  by  an 
examination  of  the  roU.  It  cannot  be  said 
that  the  plaintiff  must  be  presumed  to  Know 
that  It  waa  assessed  for  personalty  In  that 
town^p,  and  might  have  had  It  Ranged 
by  the  board  of  review  If  It  had  appeared 
there.  There  la  no  evldmce  that  the  plain- 
tiff had  actnal  notice  that  It  was  assessed 
tor  povonal  property,  and  It  most  be  pre- 
sumed that  It  waa  satined  with  Its  assess- 
mmt  upon  realty,  aa  it  did  not  appear  be- 
fore the  board.  We  are  sattsfled  that,  under 
the  <drcumstanoes,  It  cannot  be  said  tbat  no 
Injustice  would  be  done  the  plaintiff  to  com- 
pel it  to  pay  the  tax,  upon  the  basis  tiiat  the 
rate  of  taxation  Is  no  greater  than  assessed 
as  realty. 

2.  It  does  not  appear  by  the  recMd  that, 
after  theae  findings  of  tect  were  filed,  coun- 
sd  for  defendant  presented  any  further  find- 
ings, or  aflked  tor  more  spedfle  finding^ 
If  counsel  had  desired  the  court  to  pass 
nptm  othor  questions,  sncAi  questions  should 
have  been  ivesented  In  the  form  of  findings, 
and  the  court  a«ked  to  so  find*  and,  upon 
r^osal,  an  exception  could  lutve  bem  proih 
wly  considered  In  tills  coort,  under  Olr. 
OtBule8&  It  li  settled  that.  In  the  absence 
<tf  a  request  for  a  more  apedfle  finding  and 
an  exceptim  thereto^  an  objection  that  the 
finding  la  not  snflictently  specific  will  not 
prevail  If  the  tacts  found  are  consistent 
with  the  Judgment,  and  mfBdent  to  support 
it  Sedey  v.  Albrecht,  41  Hicb.  825,  2  N. 
W.  667. 

We  have  not  aet  torfh  all  of  the  fltcts 
(onnd  by  the  trial  court,  as  we  do  not  deem 
them  necessary  to  a  decision  of  the  points 
In  controversy.  It  Is  contended,  howero', 
upon  another  question  by  defendant's  coun- 
sd,  that  the  court  waa  In  errw  in  finding 
that  lOalntUf  was  a  ouiwration  botii  de 
facto  and  de  Jor^  and  competent  to  main- 


tain  tills  anit  The  plaintiff's  iffoolh  showed 
that  parties  had  dealt  with.  It  aa  such.  Tli» 
defendant  Introduced  upon  the  trial  the 
articles  of  aaaodation,  and  It  la  ccmtended 
here  that  these  artldes  showed  a  defective 
organliatim  of  the  plaintiff  company.  We 
think  defendant  Is  not  in  a  question  to  con- 
tend that  question  In  the  preset  proceeding. 
The  tax  was  assessed  against  It  as  a  corpo- 
ratlon.  The  moneys  paid  were  by  the  cor- 
poration, and  the  defendant  cannot  now  be 
heard  to  say  that  It  waa  not  legally  InoMrpo- 
rated.  Upon  the  evidence  <^  the  whole  rec- 
ord, we  are  unaUe  to  discover  any  enw 
In  the  proceeding,  and  the  Judgmmt  must 
beafflntoed.  Ihe  otha:  Juatteta  eouuurrafl. 


BEAR  St  al.  v.  HBA8L1DT  at  al. 
(Sopfttmo  Oonrt  of  IDcfalgan.   Dee.  22,  lfi98.> 

KBLniODB  SOCnTllB— COMSHTOWOTJI.  AMUm- 
MBKTS. 

1.  A  constitatioa  acquiesced  In  and  laeoc- 
nlzed  by  the  society  for  neatly  ISO  yean  Is  val- 
id, SDd  Unding  thereon. 

2.  When  tiie  coottitudon  empowws  tbe 
general  conference  to  make  and  repeal  rules  of 
diidpline,  hut  not  "to  change  or  do  away  wltii 
the  confeflBlon  of  faith,  aa  It  now  staDOS,'*  or 
to  alter  the  constitution,  "unless  by  requeat  of 
two-thirds  of  the  whole  soeietr,"  a  revision  of 
the  coofeaslfm  and  amendment  of  the  oouatitD- 
tion,  initiated  In  a  geaeral  conference  of  Iti 
own  modoo,  and  thereafter  carried  a  two- 
thirds  vote  of  those  voting,  bnt  not  of  tiw 
whole  membenhlp,  are  revointitmaiT  and  void. 
Grant.  J.,  dlssentinx.  Schllditer  v.  KelUr,  (Pa. 
Sop.)  27  Atl.  46.  laiowed. 

&  A  confession  txt  faith  b  aa  binding  Id 
its  silence  or  amblgnlty  aa  In  its  ei^ive8fli<m,  and 
the  addition  thereto  of  articles  concerning  de- 
pravlhr,  jnstlflcation,  and  etomal  panishmflnt. 
with  definitions  of  the  chordi,  of  the  porpoae  <k 
God's  sovemment  of  the  nnlversft,  «t&.  Is  a 
material  change,  whether  w  no  those  doctrines 
were  contained  la  any  earlier  discipline. 

4.  fnie  old  constitQtlon  i»:oTides  that  the 
general  conference  shoald  connit  of  dders  dect* 
ed  In  every  diatrict;  the  new,  of  elders  and  lay- 
m«L  The  old  gave  the  conference  no  power 
to  change  the  confeueion  of  faith;  the  new 
empowered  It,  on  terms,  to  profMMe  changes. 
The  old  forbade  all  connection  with  secret  com- 
binations; the  Dew  denonnced  sndi  as  Infelnged 
on  the  rights  of  nonmembers,  and  empowered 
the  general  oonferrace  to  make  rules  of  dis- 
dpUne  in  the  matter.  Hie  old  forbade  any. 
change  th»elii,  anieas  by  request  of  two-thirda 
of  the  whole  sodety;  the  new  allowed  the  ctm- 
ference  to  propose  amendmenta.  BeU,  that 
tiie  changes  were  material. 

6.  The  resdntion  of  a  genial  conference 
that  conBtitnti<mal  prohibitions  of  any  fihange 
In  the  existing  confession  of  faith  or  In  the  oon- 
stitadoD,  Qolesfl  by  reqnest  of  two-thirds  of  the 
sodety,  are  so  far  reaching  as  to  be  Impractica- 
ble; and  thdr  consequent  proceedings,  in  ^s- 
re^ud  thereof,  to  effect  material  changea,  do 
not,  by  confirmation  of  sndi  confermce^  eon- 
dode  a  dvil  court  as  to  the  ownership  of  die 
sodety's  realty,  the  conference's  Jons^ctioD 
not  being  affirmedvely  and  concluslrdy  shown. 

e.  When  a  fceneral  conference  has  disi»- 
garded  the  constitndon  of  the  chordi.  Its  acta 
cease  to  be  legitimate,  and  the  adherents  of  die 
omedtotion,  however  few,  have  the  rl^t  oi 
possesdrai  cf  the  chnreh'a  real  eetate. 

Appeal  from  drcnit  court,  AHi^an  comi^; 
In  <Aancery;  Noali  P.  Lov«rtdg^  Jndg^ 
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Bin  hj  Isaac  J.  Bear  and  otbers  against 
AMxoa  Heaaley  and  others  for  an  Injunc- 
tiuL  Injunction  granted.  Defendants  ap- 
peal Rereraed. 

H.  H.  Pope  and  0.  R.  Wilkes,  (Taggart, 
Wolcott  &  Ganson,  of  counsel,)  for  appel- 
lants. W.  B.  Williams  &  Smi.  (John  A.  Mo- 
Ualuni  and  Lojral  B.  Knivpen,  of  oonnadj 
for  appelleea. 

QBANT,  J.  Complainants  claim  In  tbelr 
bm  that  they  conatltate  the  legal  board  <a 
trnstees  of  the  Gbnrch  of  the  United  Breth- 
ren in  Christ  at  Salem;  that  the  defendants, 
who  are  in  possesslMi  ci  the  house  of  wcv- 
ship  and  other  church  property,  claim  to  be 
the  legal  trustees,  exclade  them  from  the 
possession  and  use  thereof,— and  they  pray 
that  defendants  may  be  enjoined  from  inter- 
fwlns  with  than  In  tlie  possession,  use,  and 
Wjc^mant  thare<tf.  Although  the  church 
originated  nearly  a  century  and  a  half  ago, 
It  aniears  to  have  had  no  wiittoi  confession 
of  Calth  until  1816,  when  Its  general  con- 
ference,  held  In  PennsylTOula,  adopted  one. 
This  confession  of  tatth  was  recognized  and 
sdbwed  to  as  containing  tlie  fundamental 
doctrine  of  the  church  until  iS80,  when  the 
defendants  dalm  that  It  was  chuiged.  The 
church  had  no  written  constltutkm  until  1887, 
when  a  tenmd  conference  hcM  at  German- 
town,  Ohio,  formulated  and  unanimously 
ad(q»t«d  me.  The  members  ot  that  ocufer- 
enee  doubtod  their  authority  to  adopt  a  oon- 
atttotion,  and  therefore  the  omference  is- 
sued a  dmnlar  to  tfin  notice  to  the  chnrch 
tlmntghoot  the  Union  that  "we  Intend  to  pre- 
sent  a  memorial  to  the  next  general  confer- 
ence, praying  them  to  ratify  the  constitution 
now  adt^pted.**  The  CMif«enoe  met  cpiad* 
rttuilally,  and  when  it  assembled  In  1840* 
It  iq>peBrs  to  have  entirely  Igncwed  the  ctm- 
■tltntlon  of  1837,  and  the  Talldltf  of  Its 
adoption,  and  a^pted  another,  which  Is  one 
of  the  subjects  of  this  controvasy.  The 
regularity  of  the  ad<q)tlon  of  this  constitution 
was  wly  questioned  by  some  membors  of 
Oie  church.  It  Is  too  late,  however,  to  now 
qnestlau  It,  since  It  wag  recognised  and 
treated  as  fbe  wganic  law  of  the  chnrch  for 
nearly  00  years.  This  constitution  recog- 
nised the  confession  ot  faith  as  It  then  stood, 
and  svovlded  that  *^  rule  or  ordinance 
shall  at  any  time  be  passed  to  change  or  do 
amy  with  It"  One  sectim  provided, 
mure  shall  be  no  connection  with  secret 
comMnatlons."  Article  4  iworlded,  "There 
Shan  be  no  altvatlOD  of  the  ftn^going  con- 
stltntlon,  unless  by  request  of  two-thirds 
of  the  whtde  society."  It  provided  tor  a 
seneral  oonfermce,  to  consist  of  the  bishops, 
and  €t  dden  elected  by  the  membos  of 
evenr  ooDferaice  district  throughout  the  so* 
eiety.  All  ecclesiastical  power  to  make  or 
r^eal  any  rtfle  of  discipline  was  vested  in 
this  conference.  The  dlsdpUne.  which  was 
eariy  adi^ted,  nude  It  the  duty  of  the  gen* 


era!  conference  "to  examine  the  administra- 
tion of  each  annual  conference,  whetlw  It 
has  strictly  observed  the  rules  and  preserved 
the  mwal  and  doctrinal  principles  of  the 
discipline  In  an  Its  transactions."  At  the 
general  conference  of  1880,  the  ftdlowlng 
resolution  was  adopted:  "Reserved,  1^^  the 
general  ccmference  of  the  United  Brethrra  In 
Christ  here  assembled,  that  the  goierol  con- 
ference of  oar  church  Is,  and  Is  hereby  de- 
clared to  be,  the  highest  judicial  authnlty 
of  our  diurch."  It  Is  cMieluslvely  estab- 
lished by  this  record  that  the  general  con- 
ference is  the  highest  judtcatwy  of  the  , 
church,  and  Is  Intrusted  with  the  goteral 
supervision  of  Its  affairs,  both  temporal  and 
spiritual  In  aU  matters,  therefore,  In  which 
it  has  Jurisdiction,  its  judgm^ts  are  binding 
upon  the  church,  its  clergy,  and  its  nmnbers, 
and  win  not  be  reviewed  by  the  dvU  courts. 

Disputes  arose  In  the  church  as  to  certain 
articles  of  the  constltntlon,  and  as  to  the 
meaning  of  oa*tain  portltms  of  the  confesstot 
of  faith,  and  as  early  as  1869  the  division 
of  sentiment  was  <deariy  defined,  and  those 
who  favored  a  change  In  the  constitution  be- 
came known  as  "liberals,"  and  those  op- 
posed as  "Radicals."  In  1886  the  bishops. 
In  thdr  address  to  tiie  genoal  cmfoence. 
called  attention  to  these  mattars,  and  a  com- 
mittee was  appointed  to  consider  them*  and 
make  a  report  thereof  to  the  conference. 
This  cconmlttee  made  the  CdUovrIng  repwt: 

"To  the  Oenoal  OonfWence:  Your  cmn- 
mlttee  to 'which  was  referred  the  confession 
ot  faitht  consUtutiMi,  and  sectiw  S  oi  chq»- 
tw  10'  of  the  dlsdpUne,  b^  leave  to  rqwrt 
that  we  have  given  these  subjects  much  and 
most  prayerful  attention,  and  now  sulmilt 
the  result  of  our  d^bemtions: 

"Birst  We  find  that  the  resent  oonstitn- 
tion  of  the  church  was  new  submitted  to 
tiie  suffrage  of  the  members  and  mintatry 
of  the  church  tor  ratlflcation,  either  by  popu- 
lar vote  or  hy  conventional  approval,  though 
It  pnrptnts  to  be  the  eonstltutton  ci  the  mem- 
bers of  the  denomination. 

"Second.  We  find,  1^  refmnce  to  the  rec- 
wds,  that  throu^iont  most  of  its  history  It 
has  been  the  subject  ot  question  and  differ- 
ences of  (vinl<m  ss  to  its  legality  and  bind- 
ing force  as  an  organic  law. 

"Third.  We  find,  also,  that  the  danse 
found  In  article  2.  I  4,  which  says,  'No  rule 
or  ordinance  shaU  at  any  time  be  passed  to 
change  or  do  away  with  the  confession  ot 
fhlth.  ss  It  now  stands,'  and  article  4,  whldi 
says,  there  shaU  be  no  alteration  ot  the  fore- 
going conatltation,  unless  by  request  oi  two- 
thirds  ot  the  wh<de  society.'  an.  In  their  lan- 
guage and  apparmt  meaning,  so  far  reaching 
as  to  render  them  extraordinary,  and  Im- 
practicable as  articles  of  oonstltatlonal  law. 

"Fourth.  From  the  tacts  and  reasons  thus 
IncUcated,  we  condude  that  the  cMisUtntlon 
has  acquired  Its  force  only  by  the  partial 
and  sUent  assent  of  the  church,  and  that  the 
general  confferaice  has  a  right  to  Institnto 
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measorea  looking  to  the  amendment,  modifl- 
cation,  or  cbange  of  the  oonstitiittoii  at  any 
time  wben  It  la  bdlered  that  a  majority  of 
ovr  people  farw  a  modification  thereof. 

*:FlftlL  It  la  the  aenae  and  bdlef  of  yoor 
committee  that  the  conatitntion,  as  it  stands, 
la  not  In  harmonr  with  the  iweaent  irlBheB 
Qi  our  pec^e,  aa  haa  btea  Indicated  In  dla- 
coaaionB,  petltioi^  and  dactlmia  during  the 
past  year. 

"Sixth.  For  these  reaaona*  and  for  the  pnr^ 
poee  of  finally  aettUng  aU  gaeattona  of  dla- 
pnte  and  mattera  of  dlstorbanoe  to  the  peace 
and  harmony  of  tiie  chnrdi,  ao  far  aa  the 
confieaahMi  of  faith  and  the  oonstltDtloa  are 
oaaeetDaS,  yonr  committee  would  recom- 
mend the  adoption  of  the  f (lowing  paper, 
namely: 

"Church  Gammlsaion.  Whereaa,  our  con- 
fession of  faith  la  rilent  ae  amblgooiu  npMi 
•ome  of  the  cardinal  doctrinea  <tf  the  Blbl^ 
aa  held  and  beliered  by  oar  chnrch;  and, 
whereaa,  It  la  detfraUe  and  needful  to  ao 
amend  and  Improve  oar  present  constita- 
tkm  aa  to  adapt  Ita  prorlalMw  more  fliBy  to 
the  wanta  and  ctndltlona  of  the  church  In 
this  and  fntore  time;  therefore,  reeolyed,  by 
the  del^iatea  of  the  annnal  conference  of  the 
Church  of  the  United  Brethiei  In  Chrlat,  In 
general  oonftfcnce  aaaonbled,  that  a  chnrch 
commhHloD,  compoaed  of  twenty-aeren  per- 
aona,  and  conatstlnsr  of  the  biahops  of  the 
church,  and  ministers  and  laymen  appointed 
and  dected  try  this  body,  an  equal  numb^ 
from  each  blabop'a  dMirlct,— prorlded,  that 
the  Pacific  district  shall  hare  two  members 
bealdes  Its  bishop.— be  and  la  hereby  anthor- 
Ised  and  established.  The  dvtiea  and  powOTS 
of  this  commlsaloD  shall  be  to  consider  oor 
present  confession  of  faith  and  oonsUtutlon, 
and  prepare  each  a  form  of  belief,  and  anch 
amended  fnndamental  rnlca  for  the  govern* 
ment  ot  thla  chnrdi  In  the  future,  aa  wHl,  In 
tbelr  Judgment,  be  beat  adapted  to  secure  Its 
growth  and  eflidency  in  the  wwk  of  evan- 
gelising the  wocld:  provided  (1)  that  thla 
commission  shaU  preserve  nndumged.  In  nib* 
stance,  the  present  oontessioa  of  fiilth,  so 
far  as  It  Is  dear;  (2)  that  it  shall  also  retain 
the  present  Itinerant  plan;  it  shall  ke^ 
sacred  the  general  usages  and  distinctive 
principles  of  the  churdi  on  all  great  moral 
reforms,  as  sustained  by  the  word  of  God, 
in  80  far  aa  the  province  of  their  wotfe  may 
touch  them:  provided,  further,  that  In  the 
final  ad(Vtlon,  aa  a  whole,  ot  a  confession  ot 
faith  and  conittltntlon,  toe  sulnnisslon  to  the 
church  by  the  commission,  a  majority  vote  of 
all  the  members  oompo^g  the  commission 
shall  be  necessary.  Resolved,  that  this  com- 
misslMi  shall  meet  at  such  time  and  iiiace 
aa  the  board  of  blahops  may  apiiolnt,  and 
is  expected  to  complete  ita  work  by  January 
1,  1886.  The  commisslmi  shall  also  adc^t, 
and  cause  to  be  executed,  a  plan  by  which 
the  proposed  confeaslMi  of  faith  and  consd- 
toUon  may  rective  the  largeat  poaaible  atten- 
tion and  expression  of  approval  or  disapprov- 


al our  petqilfl^  incAudtag  an  BMessary  i«r- 
ulationa  for  taking  counting,  and  reportlns 
the  vote.  Beaelved,  that  wben,  according  to 
the  forcing  provisions,  the  reauit  of  tha 
vote  of  the  church  shows  that  two-thlrda  <a 
all  the  votes  cast  have  been  given  In  apiwov' 
al  of  the  proposed  confession  at  faith  and 
constltntlon.  It  shall  be  the  duty  of  the  Ush- 
ers to  publish  and  proclaim  said  reauit 
through  the  <^(dal  organa  ot  the  (Anrtih, 
whereiqKm,  the  confessi<ni  of  faith  and  con- 
stitution, thus  ratified  and  adopted,  shall  be- 
come the  fundamental  b^ef  and  organic  law 
ot  this  church:  provided,  furtber,  that  the 
adopti<m  of  the  constltiitlon  aa  aforesaid 
shall  In  no  wise  affect  any  legUatlon  ot  thla 
general  conference  tor  the  coming  goadien- 
nlnm." 

The  committee  preeented  a  supplementary 
report  reoonunending  the  adoption  of  the  fol- 
lowing Jaw  in  reference  to  secret  oomHna- 
tlons:  "A  secret  eomUnatlon,  In  the  aenae  ot 
the  conatitntion,  I*  a  aecret  league  or  confed- 
watlon  of  persona  holding  prbMli^  and 
lawa  at  variance  with  the  word  of  Ood,  and 
Infringing  upon  the  natural,  social,  poUtleal, 
or  rcligtoua  rlghta  of  thoae  outside  Ito  pala 
Any  member  or  minister  of  our  chnrch  fbund 
in  connection  with  such  oomblnatlona  shaU 
be  dealt  with  aa  In  other  casea  of  dlaobedl- 
enoe  to  the  order  and  discipline  of  the  cbnrefa 
In  caae  of  manbers,  aa  finmd  oa  page  SS  of 
dladpllne,  In  answer  to  the  third  question  of 
aeetXHi  8,  &  4^  and  In  caae  nrinlatera,  aa 
found  hi  dupter  a,  |  IS,  p.  es.**  These 
pnrta  were  algned  1^  11  of  the  committee^ 

Two  members  filed  the  following  minority 
report:  "(1)  The  oonstltotlon  we  nov  have 
In  the  discipline,  and  have  bad  for  fnty-four 
years,  is  the  eonstltation  of  the  Chnrch  of 
the  United  Brethren  In  Christ,  and  every 
member  legally  received  Into  the  chorcfa,  for 
rears,  has  consented  to  be  governed  by  the 
same.  It  was  deehired  legal,  alst^  by  tt» 
gtmanl  cmference  of  1849,  and  to  It  oor  1^ 
lalatlon  haa  oonformed,  wd  undw  Ita  dlree- 
tions  onr  officers  have  been  elected,  and  ttw 
general  confercmee  formed  according  to  Ha 
provisions,  (3»  Thla  eoiutltatlon  makea  no 
pnwldon  for  the  general  conference  to  alter 
or  diange  it  without  flnt  aecuring  the  con- 
snt  of  the  members  of  the  einmdi  by  a  two- 
thlrda  vote,  aa  required  In  artlde  4  «f  the 
conatitntion.  and  to  take  any  other  mettod 
would  not  be  legaL  ^  It  la  our  view  tbat 
thla  qneatlon  aa  to  the  constltotlon  Aotdd  be 
detmnlned  before  we  revise  section  8  ot 
chapter  x." 

After  a  long  dlscnssltMi,  fbe  conference 
adopted  the  maj«1ty  rep«t  1^  a  veto  of  T8 
to  42,  and  the  aupplnnaitary  report  1^  a 
vote  of  76  to  88.  The  commlaslon  was  duly 
appointed,  «itered  upon  Ita  woik,  and  pre- 
pared what  la  termed  a  **Revl8ed  Confession 
of  Faith,"  and  the  "Amended  Constitution." 
It  also  prepared  a  plan  of  submlairion,  by 
which  the  confessi<m  of  foith,  sa  a  wholes 
waa  to  be  submitted  to  a  vote  ot  ttie  church. 
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Ballots  woe  to  be  written  or  printed  In  th© 
fbOcnrlng  tana:  '■OontatfoD  of  Fattb,"— 
after  whlcb  were  to  be  written  or  printed 
-rren**  or  '^o,"  nccotdlng  to  the  wish  of  the 
totcr.  The  amended  otnoUtntioii  wu  to  be 
■obmltted  am  n  whole  to  the  rote  of  the 
starch,  with  the  ezceptloai  that  the  donece 
«■  to  1*7  didegntlon  and  ieczvt  eomtdnattons 
wore  to  he  anbmlttad  eeparately.  The  vote 
was  to  be  taken  dorlnff  the  month  of  Novem- 
tMT,  Th9  pgMlahlng  acent  at  DaTtoa. 

■Qhli^  was  to  foraUdi  each  prealdlnff  tAda, 
three  months  btfore  the  time  of  Tottny,  the 
DCceasatT  anmber  of  tickets  and  return 
tdanks.  The  pastor,  leadras.  and  atewards 
«C  each  aodetj  ww«  to  .emistltnta  the  hxsal 
board  of  UOm,  Any  member  incapadtat- 
ed,  b7  age  or  affliction,  to  attend  the  meet- 
ings, and  any  minister  absent  on  his  charge^ 
mU^t  send  thdr  ballots  with  his  name  rign-' 
«d  on  the  haA  thereof,  nie  hwal  boards  oC 
Mam  wwa  to  make  ratnma  to  Uie  goural 
tMMurd  tcUarak  whldi  waa  psorUed  by  the 
oom mission.  The  election  waa  fixed  to  take 
place  at  the  aame  time  as  tlie  Section  of  del- 
«gataa  to  flie  qnadrennlal  ooafemce  of  ISSft. 

commtasicn,  upon  the  eonqtetlon  of  its 
w«rt.  In  188B,  caused  the  ptaqpoeed  revised 
confession  of  faith  and  the  amended  consti- 
tntkua  to  be  published  in  their  chorch  par 
psrai  liaav  thcvaaads  of  eqtfea  were  pnb- 
Ushed  In  pamphlet  fonn,  and  drcnlated 
among  Its  members.  The  matter  was  tMr> 
onghly  dlseoaaed  both  in  the  preas  and  the 
pnltrit  of  the  chardi.  Btot  means  possUde 
appears  to  have  been  tafcwi  to  enlighten  the 
members  upon  the  laanaa  ImndTsd.  .There 
was  erldently  no  lack  of  knowledge  or  Inform 
matlon  on  the  part  of  the  clergy  and  the 
members  of  the  church  as  to  when  and  how 
ibB  Tote  was  to  be  taken.  There  la  no  dtnibt 
tmt  that  the  matter  entered  larg^  into  the 
•election  o<  delegates  to  tba  general  confer- 
«nceh  and  fliat  they  ware  elected  toa  conatd- 
erabla  eottrnt  at  leaat  In  acoocdance  with  tka 
Tlew  they  entertained  npon  this  subject. 
<3harges  of  nnfalnieaa  in  the  preparation  and 
^trlbuthm  of  tho  haUois  w«e  nude  against 
those  who  were  charged  with  the  perform- 
ance of  this  duty.  These  charges  r^to 
mainly  to  the  f  Mm  of  the  ballot,  and  to  the 
failore  to  send  ballots  to  all  the  redding 
eidoa.  While  the  conduct  of  the  parties  so 
diarged  ts  subject  to  some  Jnst  crltlclua, 
still,  we  do  not  think  U  resulted  In  depriving 
any  member  of  his  vote-  The  Michigan  con- 
ference resolved  not  to  vote  upon  any  prop- 
option  aobmltted.  Four  conv^itlfms  ww« 
hdd  In  diffwent  parts  of  the  country  ^ry 
tiioae  who  were  o^KMed  to  the  adoption  of 
the  articles,  and  they  recommended  their 
members  not  to  vote,  bnt  to  present  their 
vlewa  to  the  generftl  conference  by  petition. 
The  Interest  In  the  subject  was  general^  aa<l 
ttie  bishops  and  evidently  si>ared  no 

affort  to  Impresa  their  views  npcm  the  mem- 
bars  ot  their  several  charges.   Bat,  In  the 
view  we  take.  It  Is  nnnecessaiy  to  now  de- 
T.57N.w.na4— 18 


termhM  the  Questions  arising  upon  the  man- 
ner in  which  the  vote  waa  takra.  Tha  total 
vote  fm  the  confession  of  faitli  was  64,880. 
the  majorttr  for  it  betaig  47,76a  The  total 
vote  upon  the  amosded  constitution  was 
54,844,  and  the  minority  for  It  being  47.U26. 
The  total  vote  on  lay  ddegathm  was  54,400, 
the  majority  for  It  hebig  48410.  The  total 
vote  on  secret  combinations  was  64,202,  the 
majority  fOr  it  being  89,6061  The  total  vote 
for  delegates  to  this  oonfWanoe  was  between 
58.000  and  59.00a 

The  commission  made  doe  rep<^  of  their 
oetkm  and  of  the  vote  cast  to  the  gmerol 
cimftfencek  which  assembled  May  8.  and 
continued  in  session  till  May  32,  1588.  The 
conference  referred  this  report  to  a  apedal 
oonunlttee  of  seven  to  examine  it,  and  deter- 
mine wheUur  the  comndaalon  had  acted  in 
com^noe  with  the  instruction  of  the  gen- 
eral conference,  and  whethw  the  vote  had 
been  ordedy  and  regular,  and  to  recommend 
soeh  actton  as  It  might  deem  proper  to  be 
taken  in  the  premises.  Two  repwte  were 
made  by  this  committee,— a  majority  report, 
aligned  by  five,  and  a  minority  repnt,  idgned 
by  two.  The  mlncoity  report  ot^ected  to  the 
regularity  of  the  proceedings,  and  recom- 
mended tha  conference  to  submit  such 
amendmenta  of  the  oonstltntlon  to  the  vote 
oC  the  pet^la  as  it  might  deem  wise  and  pm- 
dan^  which  should  be  regarded  as  a  petl- 
Hon  for  sndi  proposed  changes.  Frotcala 
against  the  adoption  of  the  proposed  changes 
were  presented,  signed  by  16,282.  On  Msy 
to,  188%  the  taMhops  lisaed  a  ^mhimatlon 
announcing  that  the  revised  confession  of 
fiilth  and  the  amended  constitution  had  been 
adopted  by  the  required  two-thirds  vote  of 
the  church.  After  a  long  and  atde  discos- 
alon  by  the  members  of  the  conference,  the 
new  artkOes  were  dedared  adopted  by  the 
emph^lc  vote  of  HO  to  SO.  Upon  the  ia 
snance  of  the  above  proclamation  by  the 
bishops,  15  of  the  20  withdrew  from  the  con- 
ference, met  at  another  place,  and  solemnly 
proclaimed  that  th^  were  the  church  of  the 
United  Brethren  In  Ohrlst,  and  that  tjie  ma^ 
Jorlty  of  tiie  general  conference  had  fwmed 
a  new  churdi.  They  therefore  proceeded  to 
dect  Ushopa  and  to  do  bnalneas  aa  though 
tb«y  were  the  regular,  authorised,  and  legal- 
ly conatltnted  genwal  confwence  of  the 
church.  The  regular  conference,  after  de- 
claring tha  amended  constitutton  adopted, 
proceeded  with  Ite  business  as  the  regiUarly 
organised  body  of  the  church.  Complain- 
ante  derive  their  authority  from  the  latter 
body;  the  defendant^  from  the  former.  The 
defendanta  took  po8sesd<m  of  the  property, 
ana  refused  to  the  complainants  any  use 
ttumot  The  propaty  In  question  was  deeded 
to,  and  belongs  to,  the  United  Brethren  in 
Christ;  and  the  sole  question  is,  wliicb  of 
these  contending  parties  represents  the 
church,  as  trustees  of  the  property  In  con- 
troversy ?  We  have  stated  above  the  his- 
tocy  of  this  unfortunate  controvoray,  which 

Digitized  by  Google 


274 


N0BTHWE8TERH  BEPOBTXB,  Vou  57. 


(Ulok. 


has  fovnd  Its  way  from  the  ecclesiastical 
Into  the  dvU  courts  of  several  of  the  states, 
80  far  as  we  deem  It  necessary  to  an  under- 
standing and  determination  ot  the  preset 
suit 

1.  It  Is  cwtended  on  the  part  of  the  de- 
fendants that  the  revised  ctnifesslon  faith 
Is  a  radical  change  from  the  idd,  and  that 
hy  Its  adoptitm  the  faith  and  doctrine  upon 
which  the  church  was  founded  have  been 
subverted  and  overthrown;  that  the  members 
who  constituted  the  majority  of  the  oonfw- 
ence  became  heretics  to  the  true  f  alth,-^laced 
themselves  outside  the  pale  of  the  church; 
that  the  conference  no  longer  represented  the 
church;  and  that  the  small  minority  which 
withdrew,  and  those  who  follow  them,  have 
kept  the  true  faith,  and  are  in  fact  the 
church.  If  this  contention  be  sustained.  It 
follows  that  the  minority  Is  atUtied  to  the 
poases^tm  of  the  church  prc^KCty.  It  Is  the 
settled  law  ot  this  country  that  the  Jndgmoiti 
of  the  jndldAl  tribunals  <a  church  organlaa- 
ti<»s  iqK»  matters  of  faith,  discipline,  and 
the  general  polity  and  tenets  of  the  church, 
are  binding  upon  the  dvll  courts.  Omnttt  v. 
Dutch  Ohnrch,  S4  N.  Y.  551;  Barle  v.  Wood, 
8  Cnsh.  466;  Miller  v.  Gable,  2  Denio,  548; 
Watson  T.  Jones,  18  WalL  678;  Lamb  v. 
Cain,  (Ind.  Sup.)  29  N.  B.  18;  Schwelker  v. 
Husser.  (HL  Sup.)  84  N.  E.  1(X£2.  The  rule 
and  the  reason  therefor  are  ably  stated  In 
Watsm  T.  JiMies,  as  ft^ows:  "In  this  class 
of  cases,  we  think  the  rule  of  action  which 
diould  govern  the  dvil  courts,  founded  In  a 
broad  and  sound  view  of  the  relatfons  of 
Church  and  state  undw  our  systan  of  laws, 
and  supported  by  a  prep<mderating  wel^ 
of  Judicial  authority.  Is  that  whaiever  the 
questions  of  discipline,  or  of  Calth,  or  ecde- 
siastical  rule,  custom,  or  law,  have  beoi  de> 
cided  by  the  highest  of  these  church  Jndlea* 
tories  to  which  the  matter  has  beai  carried, 
the  legal  tribunals  must  accept  such  deddons 
as  final,  and  as  binding  en  tiiem,  In  their  ap- 
plication to  the  case  befwe  tiienL  In  Oils 
country  the  full  and  free  r^ht  to  entert^ 
any  r^Iglous  b^e^,  to  practice  any  reUi^ous 
principle,  and  to  teadi  any  relM^ous  doctrine, 
which  does  not  violate  the  laws  ot  morality 
and  property,  and  whldi  does  not  Infringe 
personal  rights,  Is  conceded  to  alL  The  law 
knows  no  heresy,  and  Is  committed  to  the 
suppfvt  of  no  dogma,  the  estatdUbment  <tf  no 
sect  nie  right  to  organise  TtAimtnry  reil- 
gloua  associations,  to  assist  In  Uie  expresslra 
and  dtesemlnation  of  any  ndlglons  doctrine, 
and  to  create  tribunals  for  the  decision  of 
controToted  qnesttons  <tf  fsltta  within  the 
assodatlon,  and  for  Ow  ecdeslastfcal  gov- 
ommoit  of  an  the  Individual  members,  con- 
gregations, and  (rfBcera  within  the  general 
association,  Is  unquestioned.  AH  who  unite 
ttiemselves  to  such  a  body  do  so  with  an  Im- 
plied cwsent  to  this  govanment,  and  are 
bound  to  submit  to  it.  But  it  would  be  a 
vain  consent,  and  would  lead  to  the  total  snb- 
vosloo  of  nidi  rdWons  bodies,  if  any  one 


aggrieved  by  one  of  their  decMons  could  a|^ 
peal  to  the  secular  courts,  and  have  them  re- 
voved.  It  is  of  the  essence  of  these  reUglons' 
unions,  and  of  their  right  to  establish  tribunals 
for  the  dedsiMi  of  questions  arising  am<mg 
themsdves,  that  thMe  decisions  should  be 
binding  In  all  cases  of  ecdesiasUcal  recognl- 
sance,  subject  uily  to  such  wpeals  as  the  or- 
ganism Itself  prorides  for.  Mor  do  we  see 
that  Justice  would  be  likely  to  be  innmoted 
by  submitting  those  decisions  to  review  in 
the  ordinary  Judldal  tribunals.  Bach  of 
these  large  and  lnflu«itial  bodies  (to  mentkm 
no  others,  let  reference  be  had  to  the  Prot- 
estant Episcc^,  the  Methodist  Episcopal, 
and  the  Presbytolan  Churches)  has  a  body 
of  constitatlonal  and  ecdesiasUcal  law  of  Its 
own,  to  be  found  in  their  written  organic 
laws,  thdr  IxxAs  vt  dlsdpUne,  In  their  od- 
lectitms  of  precedents,  in  their  usage  and 
customs,  which,  as  to  each,  nmstitute  a 
syston  of  ecde^astical  law  and  rellgloos  faith 
that  tasks  the  ablest  minds  to  beccMoe  famU- 
tar  with.  It  Is  not  to  be  aiqiposed  that  the 
Judges  of  the  dvil  courts  can  be  as  competent 
In  the  ecderiastical  law  and  religious  faith 
of  all  theee  bodies  as  the  ablest  men  In  eadi 
are  in  reference  to  their  own.  It  would 
theref(n«  be  an  appeal  from  the  more  learned 
Mbunal  In  the  law,  which  ahould  decide  tite 
case,  to  one  which  Is  less  so."  There  can  be 
no  exception  to  this  rule,  except  In  a  coe 
whoe,  even  in  the  minds  of  laymen,  no 
doubt  can  exist,  and  It  is  dear,  beyond  ooa^ 
trovenry,  that  the  fundamental  prindples  of 
the  diurch  have  bem  destroyed  by  the  one 
party,  and  beoi  adhered  to  by  the  other.  la 
the  i^esent  case  the  Intention  tm  the  part  <rf 
the  sa<»Ued  "liberals"  to  adhere  to  the  sob- 
stance  of  the  old  amfesslcm  of  fidth  Is  mani- 
fest The  conference  <tf  1886  resdved  to 
make  no  departure  In  substance  therefrom, 
and  so  iDstructed  the  commission  In  Its  woA 
of  revision.  In  the  discussion  whldi  took 
place  In  the  conference  of  1888,  the  radicals 
do  not  appear  to  have  attacked  the  oonfessUm 
of  fi^th,  as  reported  flrom  the  OMDmlssloiL 
One  member  of  the  ccmf^ence,  towards  the 
dose  of  the  debate,  said;  *^  it  not  waat- 
vdous  that  not  a  brothra:  tm  tiie  ot3ier  aide  of 
the  hous^  ftom  Brother  Barnaby  to  Bishop 
Wri^t,  has  said  s  w<»d  against  the  work 
ta  the  otMnmbslm  Itself  ?  They  have  not  said 
anything  against  the  confession  ctf  faith,  as 
Is  has  been  fWmnlated  and  presented  to  us. 
Th^  do  not  say  that  It  Is  any  different  from 
the  old  one,  or  that  there  Is  any  heresy  in  It 
•  •  •  It  corresponds  with  the  old.  It  cex- 
presses  It  bettw,  and  In  a  mwe  beantlfnl 
and  uderiy  tvmx,  tiian  the  old  tme  did.  R 
also  brings  In  some  doctrines  that  were  scat- 
tered tiuontfii  the  dlsdpUne  In  various  fwrns, 
and  they  are  put  In  a  new  arrangememt" 
Hie  -truth  of  tills  stat«nent  does  not  appear 
to  bare  been  questioned  by  any  mmnber  of 
the  on^tion.  Leading  bishops  of  tbe 
church,  and  theologians  of  other  churches, 
have  testtfled  that  in  their  Judgment  there  Is 
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no  differoioe  fai  ipeanlns  ana  substance  be- 
tween the  twa  It  iB  mweover  eetabllshed 
by  ttae  erldence  that  the  same  doctrines  which 
were  tao^t  bef<»e  hare  been  taught  In  the 
cfaarches  CMitn^ed  by  the  llberalB  ilnce  the 
conference  In  1889.  TbsX  confwenc^  cmn' 
posed  of  the  blshope  and  learned  divines  of 
the  church,  and  bdng  Its  hiehest  Judicial 
trlbonal,  and  ha  Ting  the  clear  jurisdiction 
over  the  subject,  has  decided  the  question. 
What  sense  <x  reason  Is  thwe  in  holding  that 
the  dedsions  of  this  ecde^stical  court  npMi 
a  pore  question  of  religious  faith  and  do<s 
trine  may  be  reviewed  and  OTermled  by  a 
court  composed  exclusir^  of  laymen  T  The 
church ea  of  this  country  hare  wls^y  left  the 
dedsLoQ  of  these  questions  to  their  own  trl- 
tnmala,  and  the  dvll  courts  hare  wisely  ac- 
cepted  them  as  binding  and  final.  But  it  is 
insisted  that  iHvpraty  rights  are  InToIved, 
and  that,  therefore,  the  dvll  court  must  ex- 
amine and  det«mlne  the  qnestlMi.  We  can- 
not assent  to  this  contention.  In  these  con- 
trorerales,  personal  or  property  rights  are 
usually  Inrfdved.  The  one  is  as  dear  as  the 
other.  Whm  a  minister  is  charged  with 
preaching  heresy,  both  his  personal  and  prop- 
erty rl^ts  are  InvolTed.  In  all  such  cases, 
when  the  Issue  depends  upon  whether  the 
faith  of  the  church  has  been  subverted,  the 
dedal  on  of  the  church  judlcatiHT  which  has 
Jnrtedlction  of  the  question  is  conclusive. 
OlTil  conrtB  wtU  not  Interfax  In  these  con- 
trorerriee,  even  in  cases  where  rights  of 
property  are  Involved,  except  in  the  case  of 
a  clear  and  [talpable  violation  of  trust  No 
sach  vl(^tlon  has  been  established  in  this 
case  on  aeount  of  the  adoption  of  the  re- 
vised confession  of  fialth,  the  validity  of 
which  has  been  estaUIshed  by  the  hi^est 
Jodidal  authority  at  the  church. 

2.  It  la  next  contended  by  the  defendants 
that  ttae  proceedings  tor  amending  the  con- 
Btltntlon  were  Irr^fula'  uid  TOtd,  mainly  for 
the  reason  that  no  request  was  made  there- 
for by  "two-thirds  of  tbo  whole  sodety**  as 
provided  by  the  constitution;  and  that,  even 
tf  the  prdimtnary  measures  to  secure  the 
vote  -were  legal,  stlU  the  constitution  failed 
of  adoption,  because  two-thirds  of  the  mem- 
item  of  the  churdi  did  not  vote  for  It  We 
do  not  think  the  question  here  Involved  de- 
pends upon  the  determination  of  the  valid- 
ity of  the  adoption  of  the  amended  constltu- 
tlMU  If  it  be  admitted  that  the  amended 
constltntion  was  not  adopted,  it  does  not  fol- 
low that  the  minority  of  less  than  one-^^th, 
which  seceded  from  the  conference,  and  thdr 
foUowras,  coiutltnte  the  true  church,  and  are 
^titled  to  the  poBsessltm  of  its  temptuiaitles, 
and  the  entire  church  property,  aggregating 
in  value  about  five  millions  of  dollars.  Clear, 
Indeed,  must  he  the  case  which  will  result 
In  setting  aside  the  cardinal  principle  which 
lies  at  the  foundation  of  free  government 
ttt  church  as  well  as  in  state,  viz.  the  right 
at  the  majwity  to  rule.  If  ecclesiastical 
bodies,  in  th^  le^sLitive  capadty,  commit 


unconstitutional  acta,  these  acts  nu^  be  set 
aside  by  the  courts,  and  th^  be  omnpelled 
to  olieerve  and  act  under  the  constitution  le- 
gally adopted  for  their  guidance.  This  la 
the  rule  In  munldpal  government  and  is 
equally  applicable  to  church  government 
There  Is  no  more  reason  In  holding  that 
church  officers,  when  acting  illegally,  do 
thereby  cease  to  represent  their  church,  and 
to  constitute  Its  legislative,  executive,  or  Ju- 
dicial body,  than  th^e  would  be  In  htddtng 
that  munldpal  offlcera,  when  so  acting,  there- 
by cease  to  be  such  offlc«rs,  or  to  constitute 
the  legal  authority  of  the  mnnldpallty.  Both 
may  be  Impeadied  or  deposed,  but  until  they 
ate,  they  are  de  facto  and  de  Jure  officers  of 
the  wganization  which  elected  them.  Courts 
may,  1^  their  decrees,  keep  such  officers  with- 
in c(HisldtttTional  Umlta,  but  will  not  declare 
them  outside  the  pale  of  the  diurch,  and 
turn  the  organization  over  to  the  minority, 
because  the  majority  has  committed  an  error 
in  determining  that  a  law  has  been  prv^erly 
enacted,  or  Its  ccmstitutlMi  r^ruhtrly  adopt- 
ed. The  conference  ot  1886,  which  proposed 
the  amendments,  was  a  o(»istltntiottal  body, 
regularly  elected.  So,  also,  was  the  confer- 
Mice  of  1889,  which  ratified  them.  As  al- 
ready shown,  there  has  been  no  d^arture 
from  the  religious  prindples  upon  which  the 
church  was  founded,  and  its  faith  la  still  the 
same.  It  Is  Important  we  think,  in  this  con- 
nection, to  note  wherein  the  old  and  amend- 
ed c(Hi8tltution  agree  and  vrtiereln  they  dif- 
fer. Both  declare  that  the  general  omf^ 
ence  shall  enact  no  rule  or  ordinance  whldi 
shall  change  or  destroy  the  confession  of 
faith,  or  the  Itlnraant  plan,  or  which  shall 
deprive  local  preachers  of  votes  In  the  an- 
nual conferences.  Both  hold  the  right  of  ap- 
peal Inviolate,  declare  against  human  slav- 
ery, provide  for  the  same  conferences,  the 
same  methods  of  electing  bishops;  and  the 
amended  constitution  makes  no  change  what- 
ever in  the  officers  of  the  church,  in  their 
rights  and  duties,  «>  In  the  general  form  of 
goTemment  The  clauses  in  regard  to  the 
ownwshlp  of  ohurdi  property  are  id«itical  in 
language.  The  main  changes  are  tn  the  pro- 
vision for  lay  delegation  In  the  general  con- 
ference,  and  in  the  amendment  in  regard  to 
"secret  combinations."  The  amended  arU- 
de  oa  this  subject  reads  as  follows:  "We 
declare  that  all  secret  combinations  which  in- 
fringe upon  the  rights  of  those  outside  their 
organization,  and  whose  prindples  and  prac- 
tices are  Injurious  to  the  Christian  character 
of  thdr  members,  are  contrary  to  the  Word 
of  Ood,  and  that  Christians  ought  to  have  no 
connection  with  them.  The  general  confer- 
ence shall  have  power  to  mact  such  rules 
of  discipline  with  respect  to  such  combina- 
tions as  in  Its  Judgment  it  may  deem  prop- 
er." Bridently  this  article  on  secret  combi- 
nations is  the  chief  one  whldi  has  caused 
the  disseuslons  and  divisions  in  this  church. 
We  are  not  concOTied,  however,  In  Interpret- 
ing the  meaning  of  this  artlcto  in  the  tdd  eon* 
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■Ututlon;  axx  in  det^mlniiig  whweln,  if  at 
ftlL  it  dlffen  from  the  one  In  tbe  amended 
coMtltntloo.  It  It  not  nov  easentlaL  Both  the 
cmferences  of  1S86  and  1880  acted  In  entire 
SDod  faith,  and  In  the  beUef  that  tbdr  pro- 
ecedines  were  constltutiMiBL  They,  have 
been  sustained  by  the  conrta  of  last  resort 
•C  several  of  the  states,  and  by  tbe  leaned 
circuit  Judge  who,  in  the  present  case,  wrote 
an  able  and  exhaustive  opinion.  SUcbter  v. 
Keiter,  (Pa.  Sup.;  decided  July  10,  1893.)  27 
Atl.  45;  Lamb  v.  Gain,  supra.  Orant  that 
the  action  of  tbe  conference  was  illegal  in 
d^^rliv  the  amendments  adopted.  It  Is,  in- 
deed, a  startling  pn^osltlon  that  by  this  act 
the  conference  destroyed  its  Identity,  ceased 
to  represent  the  church,  seceded  from  It,  and 
thereby  become  a  new  and  dUTerent  church. 
The  pr(^)osltlon  finds  no  principle  in  law, 
equity,  or  good  sease  upon  which  to  stand. 
The  15  who  left  the  regularly  constitnted  con- 
ferenoe  became  the  aeceders,  and  not  those 
who  remained  in  IL  If  the  defendants  are 
right  In  tbelr  cmtention.  It  would  follow 
that,  if  tbe  conference  had  been  a  onit  in 
declaring  the  amended  coustltation  adopted, 
tn  which  event  Its  action  would  have  beoi 
mo  more  binding  than  now,  the  members  of 
any  local  church  ml^t  have  seized  thechurdi 
property,  on  the  ground  that  tb^  were  the 
sole  representatives  of  the  true  chorch,  and 
that  all  the  others  were  heretica.  Hie  minor- 
ity In  this  case  have  mistaken  their  remedy. 
They  should  have  pursued  a  legal  and  order- 
ly course,  which  was  deaiiy  open  to  them. 
They  Aould  have  protested,  and,  falling  In 
this,  have  applied  to  the  proper  courta  to 
determine  the  validity  of  the  proceedings 
to  adopt  the  amended  constitution;  and.  If 
such  course  found  th&n  void,  they  would 
hold  the  old  constitution  in  force*  and  compel 
the  officers  of  the  church  to  rect^rnlse  and 
act  und(^  it  Thim  pn^osltlon  seems  to  us 
so  clear  that  we  deem  further  argument  un- 
necessary. 

This  disposition  of  the  case  renders  it  un- 
necessary to  enter  upon  the  discussion  and 
adjudication  of  tbe  regularity  of  the  {umxed- 
higs.  It  follows  that  the  complainants  de- 
rive their  authority  from  the  regularly  or- 
ganised conference,  that  they  are  the  repre- 
sentatives and  trustees  of  the  church,  and  as 
such  are  entitled  to  tbe  use  and  poaseaslou 
of  the  property.  Decree  BtiouU  be  affirmed, 
with  costs. 

McQBATH,  J.  I  agree  with  mj  BtiOber 
ORANT  that  the  constitution  of  1841  was  a 
valid  Instrument,  and  oa  such  was  binding 
vpon  tbe  society.  It  had  been  acquiesced  in, 
recognized,  and  accepted  aa  tbe  fundamental 
law  of  the  society  for  nearly  50  years. 
Can  there  be  any  doubt  upon  this  record  that 
the  majority  has  proceeded  In  otta  disregard 
of  the  plain  provisions  of  that  constitution, 
and  must  the  constitution-abiding  members 
ef  this  society  be  ousted  from  the  poaaeasion 
of  property  held  and  occupied  by  tbem»  and 


devoted  to  uses  contemplated  tberrt>y?  Tbls 
is  the  Issue.  One  of  the  objects  of  tbe 
constltntion,  as  expressed  by  that  Instrument, 
is  to  define  tbe  powers  and  the  business  of 
the  genial  conference.  By  that  Instrument 
that  body  Is  delegated  cwtaln  powefs,  sa1>- 
Ject  to  the  limitations  and  restrictions  there- 
hi  prescribed.  The  general  conference  Is 
given  power  to  make  or  repeal  any  rule  of 
discipline,  but  It  is  expressly  provided  that 
no  rule  shall  be  passed  "to  change  or  do 
away  with  the  confession  of  faith  as  It  now 
stands,"  or  that  will  Infringe  upon  die  rlgbta 
of  any  aa  relates  to  tbe  mode  of  baptism, 
the  sacrament  of  tbe  Lord's  supper,  or  the 
washing  of  feet,  or  that  will  deprive  local 
preachers  of  their  votes  at  annual  confer- 
ences; and  It  is  ezpresaly  provided  tbKi 
"there  ahall  be  no  connection  with  secret 
comblaati<Hi8,"  and  tbat  "there  abaU  be  no 
alteration  in  the  foregoing  omstltuttoii,  m- 
less  by  request  of  two-tblrda  of  fh»  wbtfle 
society."  The  question  to  be  determined  Is 
not  whether  the  acti<m  takea  Is  or  la  not 
included  wltUn  tbe  scope  of  genml  powers 
conferred,  or  whether  the  authority  may  or 
may  not  be  fairly  ImpiUed,  or  whether  tbe 
power  la  one  which  does  or  does  not  belong 
to  or  tatkete  In  a  body  of  ttila  ttanetSK. 
Those  QiMBtlMU  are  aetOad  by  the  oootrael 
itaelf. 

At  a  aesiloD  of  the  general  conferenoe  lidd 
In  1886  the  blabops'  address  contained  Ute 
followtng:  "We  need  not  te  say  to  your 
honorable  body  that  the  mhtjeot  of  aecrec 
sodettes  has  become  a  moat  perplexing  one 
to  our  Zlon.  This  is  well  known  to  you  aSL 
Also,  It  la  eipected  of  yon  by  tbe  people 
whom  yon  r^treaent  tbat  under  tbe  bleulng 
of  Ood  yon  will  put  this  rabject  to  rest, 
and  bring  peace  to  the  chiirdi  by  wise  rego- 
latlooa.  To  this  end  we  recommend:  First 
In  tbat  it  Is  admitted  that  oor  present  con- 
stitution has  not  been  as  yet  submitted  to  a 
vote  of  the  whole  aodety,  yoa  decHrmbu 
whether  the  whole  rabject  under  oonsldera- 
Uoa  is  or  la  not  yet  in  the  bands  of  the 
general  conference.  Second.  Shonld  you  de- 
termine that  It  la  In  your  hands,  then  trana- 
fer  the  wbols  sahject  from  tbe  realm  of  con- 
stitutional law  to  the  field  of  legislative  en- 
actment, which  would  be  to  expunge  the 
whole  quMtUm  from  tbe  conaUtotltm,  and 
bring  It  Into  the  field  of  legislative  ooaofr- 
ment,  to  be  handled  as  the  chnndi,  through 
her  represe^ita  lives,  may  determine  from 
time  to  time.  Third.  That  you  may  limit  the 
pnAlbiiory  feature  ct  your  enactment  to 
oomUnationa,  aecret  and  open,  to  wliicli  tbe 
church  belteree  a  Christian  cannot  bekmg. 
Fourth,  Should  yon  decide  tbat  this  con- 
stitutional question  Is  beynid  your  ccmtrol, 
and  in  the  hands  of  the  whole  aodety,  tben 
anbmlt  the  above  propoaltitma,  pn^ierly 
fonnnlated,  to  a  vote  of  the  whole  church, 
and  let  a  two-thirds  vote  of  those  voting 
be  the  authoritative  voice  of  tbe  church  on 
tbe  RUhJect** 


Digitized  by 


MIA.) 


BSAB  tt.  HEA8LST. 


Jm  the  repcrt  of  tbt  cuunlttee  raised  In 
18»  tbe  nanawbig  oecan:  "Vint  We  find 
that  tbe  pareaent  eoutttatloB  «f  the  ehnrch 
wax  nerer  sabmlttcd  to  the  aaflrage  of  tbe 
■onban  and  nrinlatrr  of  tbe  cbwA  for  rati- 
flcatton*  dtiha  br  ptHMv  Tota  w  by  eon- 
natkinal  arowra^  tbongb  It  pnrporta  to  be 
tbe  oonstl tattoo  of  the  'mem bora'  o£  tbe  de- 
nomin^^i^ni  Seoood.  W«  find  by  rateranoe 
to  tbe  recoEda  tbat  tbrongbont  most  of  its 
UstoET  it  baa  been  tba  aubJect  of  question 
and  dlflerencea  of  opinion  as  to  ita  l^allty 
and  blndinx  force  as  an  organic  law.  Tblrd. 
We  find  also  tbat  the  danse  found  In  arttde 
11,  I  4,  wblcb  aaja,  'No  rale  or  ordinance 
abaU  at  any  time  be  passed  to  change  w 
do  away  with  tbe  confession  of  faith  as  It 
aow  atandsi'  and  article  4,  which  says, 
Tbew  Shan  be  no  alto-atlim  of  the  foregoing 
eoDstitatUa  imlesa  by  reqinst  of  two-UUrds 
Qt  a»  -whole  Kxdetyi*— are  In  tbelr  language 
and  apparent  meaning  so  far  reaching  aa 
to  render  them  extraordinary  and  imprac- 
ticable aa  artlcln  of  constitutional  law. 
Fourth.  From  the  facta  and  reasons  thus  In- 
ficated,  we  concibide  tbat  tbe  consUtntlon 
baa  acquired  Its  force  only  by  the  partial 
and  sDent  assent  of  tbe  church,  and  that  tbe 
genial  conference  baa  a  rigbt  to  Instltnte 
measures  looking  to  tbe  amendment,  modlfl- 
eatlon,  or  (ibange  of  Ibe  conatltntifni  at  any 
time  wb«i  It  la  bdiered  tliat  a  majority  of 
our  people  fiiTor  a  modification  thereof. 
Fifth.  It  la  tbe  sense  and  bdtef  of  your  cam- 
mtttee  that  flie  constltntion  aa  it  atands  la 
not  In  harmony  with  the  present  vttthes  of 
our  people,  as  has  been  Indicated  la  discus- 
slona,  petltlOBS,  and  elections  during  tbe 
past  year.  Blxtb.  For  these  reasons,  and 
tor  the  purpose  of  finally  settling  all  quea- 
tfnis  of  dbqrate  and  matters  of  diaturbance 
to  tbe  peace  and  harmony  of  tbe  tirardi, 
so  fltf  aa  the  oonfeaskm  of  faith  and  the  con- 
stitatfon  are  concerned,  your  committee 
would  recommend  the  adoption  of  the  fol- 
lowlBg  paper,  aam^:  *Wbereaa,  onr  Gonp 
fB«ien  of  faith  la  sOent  or  amblgaoss  upon 
some  at  the  cardinal  doetrinea  of  tbe  Blbl% 
u  held  and  bellered  by  our  <Anreh;  and 
whareaa»  it  la  deairabia  and  needful  to  ao 
UMDd  and  approve  our  preaent  conatltutkm 
m  to  adapt  ita  provlBlooa  more  foUy  to  the 
wanta  and  cmdltkms  of  tbe  eburdi  In  tbla 
and  tai  future  time:  Thctefore  *  *  «  tbe 
datieo  and  powers  of  this  coaimlsalon  shall 
be  to  cMislder  onr  iveaent  confeaslon  of 
Utb  and  constitution,  and  ^r^are  such  a 
form  of  bdlef,  and  ancb  amended  funda- 
mental rnlea  for  tbe  goTemment  ot  tbla 
i^reb  in  Uie  future,  aa  wlU,  in  their  Judg- 
sunt  be  beat  adapted  to  secure  Its  growth 
and  efficiency  In  this  wwk  (kC  erangdlzlng 
the  world:  prorided.  Oi  that  this  cmnmlssloa 
shall  preserve  unchanged  in  substance  tbe 
present  confeaslon  of  faith  ao  far  aa  it  ia 
dear;  (2)  tbat  it  shall  also  retain  tlie  prea- 
nt  Itinerant  plan;  (3)  it  shall  keep  sacred 
the  general  usagea  and  distinctive  prlnclplaa 


of  tbe  chureb  on  an  great  moral  reOaeass 
as  sustained  by  tbe  word  of  God,  in  se  far 
as  tbe  province  ot  thttt  vroA  may  tsaA 
Okem..  •  •  •  BesolTed.  that  when.  aeoGrl> 
big  to  tbe  foregoing'  provlatona,  the  result 
of  the  vote  of  the  cbnrdi  shows  that  twa- 
thirds  of  all  tbe  votes  cast  have  been  given 
In  apiwoTal  of  tbe  proposed  contsssinn  of 
ikidt  and  oawtltBttan,  It  shaU  be  tbe  datr 
of  the  bitiiops  to  pnbUsb  and  proclaim  asM 
result  through  tbe  official  rargana  ot  the 
cborcfa,  whereupon  the  coofessiea  of  faith 
and  emiatltnlifm  thus  ratified  and  adopt- 
ed ahafl  became  the  fundamental  balef  and 
<manle  law  of  tbe  diurcb.* " 

^  acoordanee  with  tile  actloo  (tf  the  am- 
fermic^  the  WAopa  joMlrtad  a  letter,  ad- 
iliuwufl  to  the  church,  on  the  week  of  the 
ounmisakm,  tn  wbiefa  the  foUowiag  occura: 
"Id  the  eoafesslon  of  faith  three  ttahi«i  were 
•Oacled:  Hrat,  some  aerbal  ehaagea  and 
leeoottrnetlaa.  sentancea  fbr  tbe  sake  of 
grammattaal  aocovaiv  and  deOalteneas  -ct 
cxpreast(m;  second,  a  aystematie  ananas* 
msnt  ot  onr  present  confeaslon  of  faith,  ua- 
dv  dlstbict  artldea;  third,  the  addition  «C 
five  new  artletes,  namely,  of  Jnstlfieatkm,  of 
regeneration  and  adoptiooi,  of  sancttficatton,  of 
tbe  Obristiaa  Sabbath,  and  of  a  future  state. 
Tbeat  diangea  eeeove  conect  grammatical 
conatnietton,  aystematlc  airangemoit,  cleav- 
neaa  oC  nc^esalon,  and  a  fuller  and  more 
cwniRChenBlVB  view  of  tbe  doctrines  of  tbe 
•crlpturea.  We  believe  the  utility  of  these 
fhmmg^  Is  so  nmaivat  tbat  they  will  be  ao- 
ceptaMe  to  yon,  and  will  receive  your  tih 
dorsement"  In  the  address  of  tbe  bishops 
at  tbe  assakm  of  1889,  the  foUowtng  occurs: 
"It  la  sadly  known  throughout  the  church 
that  there  has  been  for  a  time  a  growing 
friction  along  tbe  line  of  what  bos  been 
known  aa  ih%  organic  law  oc  tiie  churdt 
Two  aatagenlstlc  vlewa  have  obtained  and 
found  ample  advocacy  In  the  paat  The  oae 
la  that  we  have  a  vaUd  conatitetlMi  of  ab- 
Bolute  and  unquestioned  force,  binding  oa 
all  tbB  membtfs  of  the  diur^  and  also  se 
bounding;  restricting,  and  limiting  the  ao- 
tion  of  tbe  general  confermee  iteelf  that  It 
cannot  leglALate  along  certain  lines,  nor  adopt 
cortaln  measures,  wdl  defined  In  the  ]lml^ 
Ing  terms  of  the  constltntion,  without  be- 
ing guUty  <a  usurpation  and  revolution.  Tbe 
other  view  Is  tbat  the  general  conference, 
being  a  cwstltntiwial  body,  has  judicial 
powna^  is  capable  of  judicial  action,  and 
hence,  li^ng  tbe  highest  authority  known  la 
the  jurlqimdence  of  the  church,  may  by 
right  adjudicate  questkna  of  dispute,  la- 
terpret  and  construe  law,  aa  wdl  as  devise 
and  fnmnlate  plans  for  tbe  furtherance  of 
ita  benevolent  designs  and  H»  mlsdons  at 
mercy  among  men.  It  Is  furthermore  held 
that  the  restrlctkos  which  have  bees  su^ 
poaed  to  ftvm  an  ImpassaMe  borriw  to  the 
authority  of  tbe  genoal  conferoice  are  se 
for  reaching  In  thebr  demands,  and  so  am- 
biguous in  tbelr  meaning,  as  to  reader  them 
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Qtterij  imtoiable  In  a  day  of  adTasced 
ttrao^  and  of  eq>andliig  meaanrei.  It  haa 
been  In  a  meaanra  dcnumstnited  that  a 
featuie  of  abatflnta  ImnnitablUtf  has  been 
ImnHreaaed  on  her  oonatltatton,  w>  that  Its 
amwidmait,  according  to  Ita  own  termB,  la 
an  utter  Impossibility.  TIOm  abairtatUnn  Is 
our  Byaton,  Ibla  Inflexibility  of  ifforlalwi  toe 
amendmoit,  la  being  regarded.  In  th»  light 
of  leoent  eq^enoe,  aa  eocceedlngiy  nuAv- 
tunate." 

The  nefw  oonfeaahn  ct  ftltfa  is 
articles.  The  changes  made  an  glrai  be- 
low. Tb»  wwda  hi  paraitbcMa  wen  In  tha 

old  Gonfeaalon,  but  have  beoi  atrlclcen  from 
the  new.  The  words  in  Italics  were  not  in 
the  old,  but  have  betai  added  to  the  new. 

"Article  1.  We  bdlere  that  thla  triune  God 
created  the  beaTena  and  the  earth,  and  aB 
that  la  ther^  rMble  and  inrtidble;  (and, 
furthermore,  luatalns,  goyema,  protects,  and 
anpporti  the  nme ;}  that  he  tutbiina,  pr«taeUt 
and  goMTHM  Mm  wUh  gradoui  regard  for  Oit 
w«{^m^  moiK  l9ih* gtor$ <tf  kit  wme," 

"Art  &  We  beUere  In  Jeaua  Ohrlat;  that 
he  la  Taty  God  and  man;  that  he  became 
Incarnate  the  power  <tf  tiie  Holy  Ghoat, 
0n  the  Virgin  Mary,)  and  waa  bom  oC  the 
Tligln  Ifazr;  lhat  be  la  aavlw  and  medlau»- 
of  the  irtiole  human  race,  If  they,  with  full 
fahh  in  Afin,  accept  the  grace  proffered  in 
Jeaua;  that  thla  Jeans  eoffered  and  died. 
*  *  *  and  will  come  again  at  the  last 
day,  to  Judge  the  (IItIdk)  quick  and  the  dead. 

"Art  4.  We  b^ere  In  the  H<dy  Qhoet; 
that  he  la  equal  In  being  wltii  the  Fathw 
and  the  Sou  ;  fAot  h»  oonvinee$  lA«  wrld  ^  ttmt 
of  riffhteoutnets,  and  ofjvdgmmt;  that  he  com- 
forts the  faithfal,  and  guides  them  iato  all 
troth. 

"Art  6.  We  beliere  that  the  Holy  Bible. 
Old  and  New  Testamenta,  is  the  word  of 
God  ;  that  It  (reveals)  contaitu  the  only  true 
way  to  our  salTalltm;  that  erwy  true 
ObrlaUan  Is  bound  to  acknowledge  and  re- 
celTo  it,  (with  the  influence.)  by  th»  help  of 
the  spirit  of  God,  as  the  cmly  role  and  guide 
(In  faith  and  practice,  and  that  without  ftUth 
In  Jeaoa  Obriat  true  r^^tauce.  forglTeneas 
of  sins,  and  following  after  Christ  no  one 
can  be  a  true  Christian.  We  also  l>dieTe 
that  what  is  contained  in  the  holy  scriptures, 
to  wit,  the  fall  In  Adam  and  redemption 
through  Jesus  Christ  ahaU  be  iveadied 
throughout  the  world.) 

"Art  6.  We  believe  In  a  hc^y  Christian 
church,  (the  communion  of  s^ts,  the  re- 
surrection of  the  body,  and  life  ererlastJng,) 
eomptmed  ef  lrv4  beUenert,  in  which  the  Word  of 
Bod  i»  preached  bjf  men  divinely  called,  and  the 
ordtnaneee  are  duijf  adminittered;  that  tMe  dirine 
inttitution  ia  for  the  maintenance  of  wtrthip  for 
the  e^Jieatton  of  b^ievere,  and  the  eonvertim  of 
the  world  to  Ohriet.  We  brieve  in  the  reeurreetion 
oj  the  dead,  the  future  general  judgment;  and  an 
eternal  tt  ite  of  reuiarde,  in  which  the  righteove 
iueU  in  endlete  Itfe,  and  <A«  wioked  in  endleea 


**Ait  7.  We  bdlere  tliat  the  (ordinance^ 
aacramenta,  baptism,  (and  the  remembrance 
of  the  Bufferings  of  our  Lord  Jesus  Christ) 

and  the  Ix^'a  aivper,  are  to  be  (used  In  the 
church)  in  nee  and  (should  be)  practiMd  by  all 
(ChrlatiaDS)  Ohriettan  eoeieHee,  (and  that  It  is  In- 
cumbent on  all  the  children  of  God  particularly 
to  practice  them,)  but  the  (manner  in  which  they 
ought)  mode  of  baptiem,  and  the  manner  ofobeerv- 
ing  tJu  Lordte  eupper,  are  always  to  be  left  to  the 
judgment  and  underatanding  of  every  individ- 
nal.  At$o  the  baptiem  <if  ehiidren  ahall  bet^to 
the  Judgment  of  believing  parenle.  The  example 
of  the  washing  of  feet  is  to  be  left  to  the 
Judgment  of  each  one,  to  practice  or  not 
(but  It  is  not  becomiug  of  any  of  our  preach- 
ers or  members  to  traduce  any  at  thelr 
bretbren  whose  Judgment  and  nndaratand- 
tng  In  these  respects  Is  different  from  their 
own,  either  In  public  or  In  private.  Whoso- 
ever  shall  make  himself  guilty  In  thla  re- 
spect ahaU  be  considered  a  traducer  of  his 
brethren,  and  ahall  be  answerable  for  the 
same.) 

"ArtSw  We  believe  that  man  iifoBenfi'oiHorig- 
inof  righteoveneie,  and,  apart  fnm  (A«  grat^  ^ 
our  lard  Jeaue  Chriet,  it  not  only  entire^  deeti- 
tute  of  hoUneee,  but  i$  inclined  to  eeH,  and  on^ 
eoO,  and  thai  eontinuallif ;  and  thai,  asMpt  a  Man 
ie  bom  again,  he  cannot  tee  (he  kingdom  ofkeaitm, 

"Art  9.  We  believe  that  penitent  einner*  are 
JvMtified  b^ore  Ood,  on^  bj/  faith  in  our  Lord 
Jemte  Okriti,  and  not  btf  workej  gel  th^  good 
wrke  in  Okriet  art  aee^ttoMt  lo  God,  and  aprin§ 
o»U  ofn  Irut  and  HoingfaitK 

"Art  id  WtbeSettthatngenenttonitOorO' 
nawaefiholiomiefmuM^florikoimagteif  Ood, 
lJuwgk  ih»wrd,1>$<h»aieieifiht  Belli  C^ifaot,ht 
wUM  tiU  beSetorrteettet  <A«  ^irit  tf  adoption, 
and  it  onablod  lotent  OodtoM  tils wAI  and  Of 
^g^Klient. 

"Art  IL  W«  htUmt  lUt  mnol^MMmt  *  Os 
werk  of  Ood't  frooib  Orvii^il  (ho  ward  oaii  (he 
epirif.  by  uhiek  thoee  who  hmoe  been  bom  again 
are  aeparattd  in  ikeir  melt,  mordt,  and  tkougkte 
jyomain,  and  are  enabled  to  Uve^uUo  Ood,' and 
lo  foUawkolinett,wltkoutwkiek  no  mmn  tkaU  oet 
the  Lord. 

"Art  19.  We  beUeoe  that  the  OkritUan  Sabbath 
it  divinely  appointed  ;  thatUiteommemoratiooef 
our  LortFt  reeurreetUm  from  ike  gram,  emd  it  it 
an  emblem  <tf  our  eternal  reet ;  tkat  it  it  ettential 
to  the  welfare  <^  ike  civil  eommun&y,  and  to  the 
permanence  and  growth  of  the  Ghriefian  ehurek  ; 
and  that  it  ehoufd  be  reeerentty  tbtemed  aa  a  day 
ef  holy  r-et,  and  of  aoeial  and  public  teorthip.  * 

The  old  constitution  provided  that  the  gen- 
eral conference  "shall  consist  of  eld^v. 
elected  by  the  members  In  every  conference 
district  throughout  the-  society."  The  new 
constitution  provides  that  the  general  conf^- 
ence  "shall  consist  of  elders  and  laymen  dect- 
ed  In  each  conference  district  throughout  the 
church.  'Hie  number  and  ratio  of  elders  and 
laymen,  and  the  mode  of  their  Section,  shall 
be  detennlned  by  the  general  conference." 
fnie  new  conatltutton  furttier  piovldea  that 
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"the  ministerial  ud  lay  ddegatai  ahall  delib- 
erate and  Tote  together  aa  one  body;  but 
the  general  oonf wence  shall  have  power  to 
proride  for  a  vote  by  separate  orders,  when- 
erar  it  aeons  It  best  to  do  so;  and  In  soeb 
eases  tlie  concorrrat  vote  of  both  orders 
shall  be  necessary  to  complete  an  actUm." 
Sectton  10  of  artlde  1  prorldes  that  "the  sen- 
<nl  conference  may,  two>ttairds  of  the  mem- 
bers tfected  thereto  concarrlnft  propose 
changes  la  or  additions  to  flie  confession  of 
faith:  provided,  that  the  concorrence  ot 
tbr»-timrtlm  of  the  annnal  omf««nces  shall 
be  necessary  to  their  final  ratification."  Sec- 
tion 1  of  article  3  is  as  follows:  "We  dedaie 
that  all  secret  combinations  whldi  inftinge 
vfoa  the  rights  of  those  outside  their  or- 
ganlsatkHi,  and  whose  principles  and  practices 
are  injurious  to  the  Christian  character  of 
their  members,  are  contrary  to  the  word  of 
God,  and  that  Christians  oo^^t  to  have  no 
connection  with  them.  The  general  confer- 
enoe  shall  hare  power  to  «uict  such  roles  of 
discipline  with  respect  to  such  combination 
as  in  Its  judgment  It  may  deem  proper.** 
Section  1  ot  artlde  S  provides  that  amend- 
ments  may  be  proposed  by  any  general  con- 
ference, two-thirds  of  the  members  elected 
thereto  concurring,  which  ameodmoitB  shall 
be  Bobmltted  to  a  Toto  of  the  m^bersblp, 
snd  a  majority  of  all  the  votes  csst  ah&ll  be 
DPcessary  to  final  ratification. 

It  la  Idle  to  say  that  there  has  been  no 
diange  In  the  confession  of  faith.  It  wlB 
not  be  contended  that  the  questions  In  re> 
Vect  to  which  either  the  confession  of  fSlth 
at  the  constitution  of  ISll  wen  silent  or  am- 
Mgoons,  or  in  respect  to  which  the  additions, 
changes,  at  modlflcatlMis  were  made  by  the 
eonuulssion,  were  in  any  sense  new,  or  had 
th^  origin  In  the  commlsfdon.  These  sub- 
jects had  been  dlscnssed  at  the  various  con- 
fcTNices  since  the  adoption  of  the  constitu- 
tion of  1841.  The  changes  Involved  matters 
upon  which  eminent  divines  have  differed, 
and  wUdi  have  been  the  subject  of  contro- 
versy for  centuries;  matters  concerning  which 
wide  differences  of  opinion  existed  In  the 
several  ccmfemces.  The  subjects  of  Infant 
baptism,  of  the  washliv  of  feet,  ot  natural, 
heredltaiy,  and  total  dq^vlty,  «C  a  lay  dde- 
gatkxi,  and  of  secret  combinations,  had  been 
frequently  discussed.  In  18B3,  a  resolution 
defining  uatncal,  hereditary,  and  total  de- 
pravity had  been  adopted  a  vote  (tf  23  to 
IS.  A  secret  combination  had  been  defined 
as  *V>ne  whose  initiatory  or  bond  of  union  la 
a  sscret.**  In  view  ot  the  midtiplldty  of 
sxisttaiff  sects,  an  dedaring  a  b^ef  In  the 
same  scriptures,  but  differing  In  interpreta- 
tion, how  can  It  be  claimed  that  there  was 
no  diange  In  the  confession  ot  faith?  Can  It 
be  said  that  articles  may  be  added  to  a  eon- 
fesakm  of  fslth.  declaring  a  belief  In  **de- 
vntrityi"  *^]iiBtlflcation,*'  *'r^[enenition  and 
adoption,'*  iHuiettficatlon,"  and  "endless  pnn- 
lshmcnt,''and  that  the  confession  has  not 
bsen  changsd  by  the  additions?  It  Is  no  an- 


swer to  say  that  In  the  revision  matter  was 
simply  transferred  from  discipline  to  con- 
fession, for  the  ctHifMsion  was  the  para- 
mount law.  The  general  conference  had  the 
power  to  formulate  rules  of  discipline,  but  It 
waa  restricted  to  roles  which  should  not 
change  the  confession.  If  rules  had  been 
adt^ited  which  pertained  to  the  confession  ot 
faith,  and  had  the  effect  to  change,  add  to, 
or  vary  the  creed,  they  -wen  illegally  adopt- 
ed, were  without  binding  force,  and  had  no 
place  in  either  discipline  or  creed.  The  pro- 
ponents of  change  had  constantly  been  met 
with  the  point  of  orAtx  that  such  diange  was 
prohibited  by  the  constitution,  and  as  con- 
stantly by  the  ruling  that  the  point  of  <»d«r 
was  well  taken.  The  record,  including  tile 
proceedings  of  the  conference,  will  be  search- 
ed In  vain  for  any  detomlnation  by  the  gen- 
eral conference,  oe  any  committee  thenot, 
or  hy  the  commission,  that  these  modlflca- 
tions  or  alterations  or  additions  to  the  con- 
fession of  faith  were  Immaterial,  and  did  not 
add  to  or  vary  or  change  the  confe8d<m. 
Indeed,  an  examination  of  the  proceedings, 
of  the  report  of  the  committee  ct  1885,  and 
of  the  Address  of  the  blshc^,  pleads  inevita- 
bly to  the  conclusion  that  these' changes  ww© 
regarded  and  construed  as  material;  and  the 
constitution  of  1841  as  prohibiting  their  en- 
actment As  early  as  1845,  a  resolution  was 
adopted  by  a  voto  15  to  S  declaring  **that, 
in  view  of  the  constitution,  this  general  con- 
fermce  has  no  ri^t  to  revise,  alter,  w 
amend  the  confession  of  faith  as  it  now 
stands."  Tha  commission  of  1885  originated 
In  a  desbe  to  settle  disputed  and  vexed  ques- 
tions. The  vote  creating  the  commission 
stood  78  to  42.  The  utmost  that  can  be  said 
for  the  new  crafesslon  and  conatitntion  Is 
that  these  questions  have  been  settled  in  ac- 
cwdance  with  the  views  at  the  proponents 
of  change,  and  that  the  views  of  the  op- 
ponents are  no  longer  supported  by  the  writr 
ten  artides.  Nor  has  the  hi^iest  court  ot 
Judicatory  of  this  sodety  undertaken  at  any 
time  to  give  to  the  danse  of  the  constitution 
providing  that  the  concurrence  ot  two-thirds 
of  the  wh61e  society  was  necessary  to  the 
amendment  any  other  meaning  than  that 
which  its  language  dearly  conveys.  Indeed, 
It  Is  evident  from  an  examination  of  the  pro- 
ceedings of  the  general  conference,  from  the 
re^rt  of  the  committee  of  188!^  and  from 
the  language  (rf  the  bishops,  that  this  article 
was  nnde-stood,  regarded,  and  Interpreted  to 
mean  that  the  affirmative  concurrence  of  two- 
thirds  of  the  whole  society  was  necessary  to 
amend  the  constitution.  At  a  session  of  1873 
a  motion  was  made  that  this  clause  be  so  In- 
^rpreted  as  to  mean  two-thirds  of  all  that 
vote,  bnt  ttie  motltm  was  laid  on  the  table. 
The  following  resection  was  then  passed: 
"Resolved,  tiiat  the  explicit  rendering  of  arti- 
cle 4  of  the  constitntiwi  be  submitted  to  tike 
board  of  bishops,  and  that  they  be  requested 
to  publish  the  same  in  the  Bdlgtous  Tde- 
seope."  It  does  not  appear  by  the  Journals 
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tluit  tbe  UBboiM  vTcr  reported,  but  by  tbe  rae- 
ord  it  appears  Cbat  tbe  matter  waa  dlacmBfld 
by  tbe  bishops,  but  no  cmclvaton  woa  reach- 
ed. ▲  motion  WES  made  In  to  "ck- 
pnnse"  tbe  constltatlon,  on  the  ground  «i 
Illegality;  but  there  were  bat  two  TOtaa  tn 
Uie  afflrmatlTe.  It  remained  tor  the  bWiopa, 
In  1885,  to  cut  tbe  knot  They  recommended 
(Hie  of  two  courses,  tIk.  that  tbe  conatltntion 
as  a  whole  be  disregarded,  or  to  submtt  the 
new  cooatlttttloa  to  vote,  and  let  a  two- 
thirds  Tote  of  those  TOting  be  the  authorita- 
tlre  voice  of  the  churdi."  The  bishops  did 
not  assume  to  interpret  the  eonatitatlonal 
proTlston  In  question,  but  suggested  an  edict 
declaring  tbe  two-thirds  TOte  of  those  Toting 
to  be  tbe  authoritattre  voice  of  the  church. 
Tbe  commission  did  not  undertake  an  Inter- 
pretation, but  found  that  the  objectionable 
danses  ''are  In  their  language  and  appitfent 
meaning  so  tar  reaching  as  to  render  them 
extraordJoary  and  Impractlcatde  as  articles 
of  constitutional  law."  They  furttier  coo- 
duded  that  the  constitution  had  acquired  its 
force  only  by  the  partial  and  silent  assent  of 
the-  church,  and  tliat  tbe  conference  had  the 
right  to  institute  measures  looking  to  its 
amendmMit  at  any  time  when  It  Is  bellered 
that  a  majority  fiiTor  such  amendment  A 
minority  report  was  presented,  but  the  ma- 
jority report  prevailed  by  a  vote  of  78  to  42. 
The  bishops.  In  tbehr  address  tn  1889,  use 
this  significant  language:  "Certainly  a  church 
constitution  should  bare  some  possible  meth- 
od of  procedure  by  which  it  could  be  amend- 
ed. That  those  who  gare  us  the  constitution 
intended  to  put  It  practically  beyond  the  poch 
sIblUty  of  alteration  w  modlflcntlon  has  nev- 
er l)een  Insisted  upon;  and  yet  tbe  cburcb 
found  Itself  In  tbte  very  attitude  when  It 
came  to  meet  a  growing  demand  fbr  more 
pliant  and  eqnltable  measures,  arising  firom 
the  exlgendes  of  the  times."  This  language 
is  entirely  Inconsistent  with  any  other  In- 
tcrpretnti<m  of  this  constitutional  provldon 
than  that  Insisted  upon  by  the  defoadants. 
The  constitution,  as  proposed  In  1837,  pro- 
vided that  "If,  at  any  time  after  the  passage 
of  this  constitution.  It  should  be  omtemplat- 
ed  either  to  alter  or  amend  the  samci  It  shall 
be  the  privilege  of  any  member  In  the  society 
to  publish  such  contemplation  at  least  three 
months  before  the  election  of  delegates  to 
the  general  conferencb"  This  was  changed, 
before  adoption,  so  aa  to  make  It  necessary 
for  two-thirds  of  the  whole  society  to  request 
a  change  before  It  could  be  granted.  The 
purpose  of  this  provisi<m  was  not  to  take 
away  from  tbe  general  conference  all  power 
to  act,  but  to  prevent  action  until  the  request 
was  made.  Any  amendment  suggested  would 
be  subject  to  the  scrutiny  of  tbe  conference. 
The  request  did  not  affect  tbe  amendmait, 
but  atOrmatiTe  action  by  tbe  conferenoe  on 
the  request  was  necessary. 

It  was  mtirely  competent  for  the  members 
of  thla  society  to  asaodate  togetbo:  undsr 


this  oocnpact;  to  ftomnilcUc  a  snmmaxy  ot 
thehr  distinctive  b^efs;  to  exclude  tiiere- 
from  all  disputed  questions;  to  regard  cer- 
tain, matters  as  noneeseaatlalB,  and  to  leave 
certain  others  to  individual  judgment;  that 
aa  to  these  qnestlonB  the  articles  should  be 
aikut;  to  protect  tbe  exercise  of  that  Jadg- 
mant  from  criticism;  and  to  sarroand  the 
creed  ao  formulated  with  such  safeguard* 
as  they  deemed  proper  and  requisite.  TTie 
creed  so  formulated  was  the  baste  of  their 
aaaodatkn.  To  promulgate  that  creed,  anA 
protect  themselves  In  certain  observances, 
was  the  purpose  of  the  society.  To  eecnre 
It  from  Iunovati<m  was  the  object  at  tiie 
ooDstitntional  provision.  They  recognised  the 
tenacity  with  which  each  member  adhered 
to  matters  of  belief  as  expressed,  and  the 
right  to  the  enrclse  of  Indlvldosl  Judgment 
aa  to  matters  upon  which  no  expression  was 
given.  Tbe  creed  was  agreed  to,  not  only  by 
reaaon  of  what  It  expressed,  but  ateo  because 
of  wbat  tt  omittea;  by  reason  as  well  of  tt» 
oracessloDs  as  of  its  requirements.  They 
recognized  the  possibility  of  development  and 
of  agreement  upon  questions  upon  which  na 
s^n^eement  was  reached,  and  the  right  to- 
change,  but  agreed  that  andi  develf^meot 
should  be  evidenced  by  the  affirmative  con- 
currence of  two-thirds  of  the  whole  society. 
It  was  not  alcme  matters  of  administration 
and  government  that  they  aimed  for  protec- 
tion fn,  but  matton  of  belief;  the  underlying- 
principles  of  the  association;  tbe  thought 
which  the  society  was  formed  to  advance. 
Th^  formulated  and  declared  the  church 
polity,  and  by  the  fundamental  law  prohllK 
Ited  a  change  cf  that  pt^ty  unless  in  accM4- 
ance  with  express  provirion  made  In  the 
Cfmstitution  itseU.  Tbe  relations  between 
the  members  of  ttila  association  Is  one  of 
contract,  and  tbe  confession  of  faith  and 
coostitutlon  constitute  the  terms  of  the  agree- 
mait,  which  is  Mnding  upon  aB.  Hyde  t. 
Woods.  2  Sawy.  MS,  04  U.  S.  623;  White  v. 
Brownell.  2  Daly.  829;  Bbbingkoosen  v. 
Worth  Club,  4  Abb.  N.  O.  300,  801.  note; 
Leech  v.  Harris,  2  Brewst  671;  TenatHe  w. 
Baptist  Church,  25  Kan.  177;  State  v.  WO- 
llama,  75  N.  C.  134;  Innee  v.  Wylle,  1  Car. 
A  K.  262;  Protchett  v.  Bchaefer.  11  PhUa. 
166;  Brine  v.  Board  of  Trade,  2  Amer.  Iav 
Bee  268.  In  White  v.  Brownell.  Van  Yont^ 
J.,  says:  "As  this  assodation  Is  not  or- 
ganized in  pursuance  of  any  statute,  nor 
the  terms  ot  memberddp  fixed  tif  tiie  prin- 
ciple of  the  conuttcoi  law,  It  follows  that  tfee 
agreement  which  the  members  made  anonc 
themselves  on  the  subject  most  estaUIsh.  aai 
determine  the  rights  of  the  parties  on  tlw 
subject  The  constitution  of  the  aasodattcn 
and  Its  laws,  agreed  upon  by  the  members 
contain  all  the  stipolatloos  of  the  parties, 
and  la  the  law  which  should  govern.  Tb» 
memben  have  establlabed  a  law  for  tbeaa- 
selvea.  Tbe  very  existence  of  this  body  de- 
pends m>0B  the  faithful  obaervanee  ct  Im 
organic  lav  ^  all  its  nemlNnb  33i»  oourt 
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mnat  re^rd  tb»  cowtttutlcm  and  lawm  ot 
tbia  board  as  tlie  oontract  by  wblcb  all  the 
memben  are  bound.  Tbe  court  cannot  make 
moj  oiber  contract  for  the  parties  tban  tbey 
haTe  volemuly  nuute  for  themtelres."  An 
amendment  of  the  constitution  of  a  aodety 
mnst  be  adopted  in  accordance  wltb  tbe  pro- 
Tlston*  of  the  constttutlon  In  force  at  the 
time  of  such  adopti«i  respectliif  soch  amend- 
ment; otherwise  It  ia  invalid.  Bodireiter's 
Appeal.  93  Pa.  St  479;  Bottman  r,  BartUng. 
22  Neb.  37S,  35  N.  W.  120;  State  T.  Swift. 
60  Ind.  fiOG;  Stata  t.  FonUrar,  4»  Ohio  8t 
«n,  28  N.  E.  4ftl. 

It  la  uigad,  bowerer,  that  the  Indffmeata 
of  ecdeslaBtfcal  tribunals  In  matters  of  faith 
and  discipline,  and  the  geaenl  polity  of  the 
church,  are  binding  upon  ciril  ootirts.  In 
the  present  case  there  has  been  no  judicial 
determlnattoi  of  any  matter  of  faith,  or 
discipline,  oe  smeral  polity  adrerse  to  de- 
fendants. As  already  sngtested,  there  has 
been  no  adjudication  that  the  confession  of 
faith  has  not  been  changed.  Titete  has  been 
DO  attenqpted  Interpretatton  or  ocMistmction 
ot  th«  CMistitntional  proTlslon  In  qneatlon. 
other  than  that  insisted  upon  by  the  de- 
fendants; Indeed,  the  "apparent  meonlne" 
of  that  provision  has  at  all  times  been  nc 
iKxdxed.  The  edict  ad(^ed  by  the  coafer- 
ence  before  the  vote  was  had  betrays  the 
oonstnietlon  glvm  to  tliis  provision.  The 
oonfwence  opmly  and  notmloQsly  disregard- 
ed this  plain  and  express  {o-avislon  of  a 
eontract  binding  as  well  apon  conference  as 
Individuals.  The  action  taken  cannot  be 
talaed  to  the  idan«  of  Judicial  action.  It 
was  a  breach  of  compact,  and  revolutionary. 
Even  those  voting  In  the  affirmative  cannot 
be  presumed  to  liave  intended  to  violate  the 
fnndamaital  law  requiring  an  affirmative  ex- 
^essloB  from  two-thirds  of  the  whole  sodety, 
or  to  give  any  other  oonatructlon  to  the  provi- 
sion in  question  than  that  for  which  the  de- 
Cendants  contend.  The  constitution  negatived 
the  authority  to  amend  In  any  othet  manner 
tban  that  Indicated.  Can  It  be  insisted  that 
leas  than  two-ttUrds  of  the  so<lety,  acting 
In  a  legislative  capacity,  could  not  amoid, 
bat  that  a  less  numbw  could  accomplish  the 
same  result,  under  the  gnlse  of  an  adjudica- 
tion, without  sonUance  of  authority  t  Hm 
eonstltutioa  relegated  the  subject-matter  to 
tbe  sodetyr-to  the  legislative  power.  This 
Is  not  a  case  of  the  excommunlcatl<«i  of  a 
member  who  baa  snbmltted  himself  to  the 
authority  of  an  organisation  having  power, 
either  ezpren  oc  Imidled,  to  deal  with  that 
quGBtlou.  Here  we  have  an  exprass  limita- 
tion of  power.  The  only  authority  to  which 
the  membership  of  this  society  have  submit- 
ted themselves  with  reQ>ect  to  the  matter 
In  qnestlott  is  the  afOrmattve  ejcpreaslon  of 
two-thirds  of  the  whole  society,  {^urcti 
Judicatories  cunot  usurp  legislative  powers. 
Hie  creation  of  judicial  tribunals  and  their 
Inreataant  with  avthortty  la  ona  of  the  fmc- 
ticma  of  the  ■overelgn  powa. 


But  it  Is  Insisted  that  the  deeWen  ctf  Ae 
CMifcrence  that  the  uew  constitution  and 
confession  of  faith  had  become  the  fnnda>- 
mental  belief  and  constitution  of  the  society 
Is  binding  upon  this  court  The  question 
here  Involved  is  one  of  ownership  of  proper- 
ty. These  proeeedlngs  are  taiatltuted  to  re- 
cover possession  and  coatr^  of  that  property. 
In  this  elaas  of  cases  ttie  condnsive  effect  of 
churdi  BUtbralty,  acting  within  the  scope  of 
its  powers,  is  fully  reoognlaed  by  all  the 
cases,  and  It  to  as  well  settled  that  dvU 
courts  win  not  review  the  decisions  of  ec- 
desUtstlcal  judlcatwies  upon  tbe  merits;  bat 
the  iroposltlon  that  the  jndgmoits  of  cburdi 
JudlcatMtes  as  to  their  own  powers  or  jurls- 
dlctlcn,  or  the  lawfulness  of  thdr  methods, 
la  conclusive.  Is  not  sustained  by  reason  or 
tbe  wd^  ot  authority.  In  Chose  v.  Che- 
n^.  68  m.  OOd,  It  was  expressly  held  that 
dvU  courts  will  interfere  with  churches  or 
rtiigions  assodatiims  when  rlglita  of  property 
or  dvil  rights  sre  InvolTed.  It  was  held, 
however,  that,  where  there  la  no  other  right 
Involved  than  a  clerical  office,  the  decision 
of  an  ecdeslasttcal  court  as  to  its  own  juris- 
diction under  the  canons  of  the  sodety  la 
condusive.  Watson  v.  Jones.  13  WaU.  670. 
Involved  the  powers  of  the  gra««l  assembly 
of  the  Prert^terian  Church.  The  constito- 
tloa  of  that  body  provides  that  "to  the  gen- 
eral assembly  also  belongi  Oie  power  of  de- 
dding  all  controversies  respecting  doctrlno 
and  disdpune;  of  reproving,  warning,  or 
hearing  testimony  against  any  error  In  doc- 
trine or  Immorality  In  practice^  In  any  church, 
presbytery,  or  synod;  *  *  •  superintend- 
ing the  ooncems  of  the  whole  church; 
*  *  *  of  suppressing  sdiismatlcal  conten- 
tions and  disputations;  and,  in  general,  of 
recommending  and  attempting  reformation 
of  manners,  and  the  promotion  of  charity, 
truth,  and  boUness,  through  all  the  churches 
mder  their  care."  In  all  of  the  cases  In 
which  any  question  as  to  the  authority  of 
the  general  assembly  under  this  constitution- 
al provision  has  been  raised.  It  has  been  held 
that  tbe  anihortty  waa  practically  unlimited. 
State  r.  Farria,  46  Mo.  18a  Mr.  JTostice  Mil- 
ler concedes  that  the  doctrine  of  the  Bnglish 
courts  la  opposed  to  the  proposition  announ- 
ced by  him.  Tbe  Bngllsh  cases  are  collated 
and  c(»ntda«d  by  Mr.  Jnstlce  Ftdler,  In  a 
note  to  Chose  v.  Cheney,  10  Amer.  Law  Reg. 
(N.  S.)  813.  In  the  cases  dted  by  Mr.  Jns- 
tlce Miller,  the  question  ot  tbe  poww,  an- 
tbority,  and  jurisdiction  of  tbe  tribunals 
whose  acts  were  jmAee  consideration  are 
folly  considered  and  discussed,  and  the  re- 
spect paid  to  those  tribunals  Is  predicated 
upon  aattaority  conferred.  In  Olbson  t. 
ArmstTMig,  7  B.  Mon.  4S1,  flie  coart  dls- 
cnases  at  length  the  general  and  mllmlted 
powers  of  tiie  conference,  and  says:  '^ete 
seems  to  be  doe  from  the  tribunals  of  the 
dvil  goTsrniikent  to  those  of  tbe  chnrch  at 
least  so  modi  rs«eet  as  to  reqntaie  that  tbe 
acts  done  by  the  lattw  In  the  name  of  the 
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-church  Aoold  be  deemed  nUd  nndw  Ita  law, 
«nd  the  dependent  rlfht  shoold  be  deter- 
mined aocwdlng^  until  tboee  acta  were  re- 
^Tomd  hy  the  chnrch,  cr  at  least  imtil  they 
-are  ooncluBlTely  demonstrated  to  be  against 
Ita  law."  In  Harnum  Dreher,  1  Speer, 
Bq.  87,  Drehcr  had  been  declared  no  longer 
4  miniate  of  tlie  eodety.  The  ooort  ai^: 
"That  the  aynod  was  armed  with  Jndldal 
-authority  for  trying  and  determining  cases 
Against  deltnqnent  ministers  and  churches 
appears  from  the  conatltntion  Itself,  which 
Is  the  rule  for  all  who  have  accepted  ot  It, 
and  whldi  expressly  ivorldes  for  snch  pro- 
-cednr&"  jShannim  t.  Frost,  8  B.  Mon.  leST, 
arose  out  of  a  omlroreiv  In  a  Baptist  so* 
•defy,  which  had  no  csonstltntkm  and  ao- 
'-knowledged  no  eodeslastlcal  authority*  the: 
'wolca  of  the  majwlty  of  the  otMigr^thm  be- 
ing of  necessity  the  Tolce  of  the  dnirdL 

In  Dot  T.  Bolton.  12  N.  J.  Iaw«  206,  the 
•court  say:  "The  sentence  ot  nspeaskm  ap- 
pears to  hare  been  a  Jn^^ent  ot  a  oom- 
.vetent  court  within  its  jnrisdlctkMi,  having 
authority  oree  the  party  and  the  subject, 
liable  to  an  wpeal  to  a  higher  tribunal  by 
any  one  aggrieTedt  from  whtdi,  however, 
no  appeal  was  taken,  and  to  which,  there- 
tarn,  we  are  bound,  sitting  In  anothw  Judlca^ 
tory,  to  give  respect  and  effect  The  Juris- 
diction of  the  daaria  In  audi  case  Is^  I  think, 
fully  sustained  by  the  oonstltntlm.  "Ben 
are,  then,  the  sentences  of  a  competent 
tribunal,  In  the  exerdae  oi  Its  constitutlonftl 
Jurisdiction,  depodng  the  ddeia  and  deacws, 
as  well  as  the  ministers,  from  their  re- 
stpeettre  offlces."  In  Ferrarla  t.  Taaeoncd- 
loB,  23  la  4S6,  It  was  held  that,  after  In- 
dlvldnals  or  organised  bodies  have  entered 
4nto  a  contract  ve  agreemoit,  tt  reqnlrea-the 
assent  of  the  contracting  partlea  to  abn^ate 
the  agreement,  and  no  reason  Is  provided  on 
this  principle  why  a  diurcfa  irtildi,  by  oom- 
vnct,  has  become  a  portkm  of  the  pceShytery, 
should  have  the  voluntary  right  to  withdraw 
ftom  the  organisation  without  mutual  con- 
sent In  State  v.  rarrta,  46  Ka  18S,  It  was 
«xiffe8Bly  held  that  the  general  assembly  of 
the  Presbyterian  Ohurch  possessed  unlimited 
Jurisdiction  In  relation  to  the  matter  In  dls- 
pute.  In  German  Reformed  Church  v.  Oom., 
3  Pa.  Bt  282,  Siebert  was  excommunicated 
the  cmulstoty.  The  artldes  gave  him  a 
tl^t  to  appeal  to  the  dasds,  and  from 
thence  to  the  itynod-  He  did  iwt  avail  him- 
self of  either,  and  the  caae  la  put  vptm  the 
ground  that,  until  final  adJudlcatUm  by  the 
chnrch  Judicatories,  the  relator  was  without 
remedy  by  mandamus.  The  court  say: 
"Whatever  Is  omduded  In  such  [final]  Judi- 
catory by  a  nujwlty  at  votea  la  valid  and 
binding  unless  it  can  be  shown  to  be  con- 
trary to  the  word  of  God  and  the  constitu- 
tion of  the  church."  In  HcGlnnls  v.  Watson, 
41  Pa.  St  8;  the  court  finds  that  "the  act 
of  the  synod  Is  binding  upon  the  congre- 
tfatkn  oomposlng  tt  as  members  so  far  ss 


the  act  Is  In  acoMdanee  wMi  Its  own  laws;** 
that  "In  ncoe  of  ttiese  matters  has  the  synod 
transcended  Its  usual  anttaort^."  They  say: 
"We  might  have  detmnlned  this  case  by 
saying  that  there  Is  nothing  In  the  plaintUTs 
evidence  that  saya  that  the  action  oomidaln- 
ed  of,  Judged  by  the  ctmstltntlon  and  usages 
of  the  seceder  church,  was  brought  about 
by  any  excess  of  authority  on  the  part  of 
the  preAbyterlea  and  synod;  but  we  have 
preferred  to  treat  the  case  as  If  the  burden 
of  proof  was  on  the  defaidants,  and  show 
affirmatively  that  the  proceeding  la  In  bar- 
numy  with  ttte  authority  usually  admitted 
to  MtAoBg  to  tiiose  bodies.**  In  Schnonr*s  Ap- 
peal, 67  Pa.  St  188,  tt  was  hdd  that.  In 
church  organlzaUms,  those  who  adhere  to 
the  regular  ordw  ct  the  ^urch,  local  and 
genonJ,  though  a  mbuwity,  are  the  churdi 
congregation.  The  title  to  the  dnnch  inrop- 
erty  of  Qie  divided  congregation  Is  In  tliat 
part  ot  it  wtal^  Is  acting  In  harmony  with 
Its  own  law,  and  the  eodeslastlcal  laws, 
usages  customs,  and  prindplee  whldi  were 
acoqrted  among  them  beCore  the  dbqmte  be- 
gan are  the  standards  for  determining  which 
party  Is  rl^t  Ur.  Justlee  Sharswood.  in 
that  case,  says;  **If  the  (Hdnlon  ot  Lowrle^ 
O.  J.,  In  BCcOlnnhi  v.  Wataim.  may  aeon  to 
controvert  any  of  these  poelttooa,  and  to 
hoM  Oiat  a  oongregatloD  may  change  a 
material  part  of  Its  principles  or  practtces 
without  forfeiting  Its  property,  on  the 
ground  that  to  deny  this  Vonld  be  Imposing 
a  law  iqKm  an  diurcbes  that  Is  cimtrary  to 
the  very  nature  of  all  Intdlectual  and  spfarlt- 
ual  life,'  and  because  the  guaranty  of  fMe- 
6om  to  rdlgloft  torblda  us  to  understand  the 
rule  in  this  way,  I  ssk  leave  most  respect- 
fully to  enter  against  It  my  dissent  and  pro- 
test. I  do  ao  the  nuwe  fuQy  because  it  was 
entirely  extrajudicial  to  any  question  In  the 
case.  Ooorts  which  have  the  snpervUon 
and  control  of  all  corporations  and  unincor- 
porated societies  or  associations  must  be 
guided  by  surer  and  dearer  principles  than 
those  to  be  derived  from  the  nature  of  Intel- 
leetnal  and  spiritual  life.  The  guaranty  of 
religious  freedom  has  nothing  to  do  with 
the  property.  It  does  not  guaranty  free- 
dom to  stesl  dkurches.  It  secures  to  individ- 
uals the  right  ot  withdrawing,  forming  a 
new  sodety,  with  such  (Xeed  and  govern- 
ment as  they  please,  raising  from  their  own 
means  another  fond,  and  building  another 
housB  ct  wmsU^;  but  it  does  not  confln- 
upon  them  the  right  of  taking  the  proporty 
coDsecrated  to  other  uses  by  those  who  msy 
now  be  sleetdng  In  their  graves.  Hie  law  of 
Intdlectual  and  spiritual  life  la  not  the  high- 
er law,  but  must  yield  to  the  law  of  the 
land."  In  Keffs  Appeal.  89  Fa.  Bt  97,  the 
court  held  that  the  reeolution  adopted  by  the 
dinrdi  i^nod  was  ultra  vtoes;  ttiat  a  decree 
of  the  church  Judicatory  la  binding  only 
where  It  la  nfltomatlTely  shown  that  It  has 
,  acted  withla  tihe  save  oC  Ita  antbority^  and 
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taa  obaerrad  Its  om  ofsanle  foniw  and 
nlm.  • 

In  a  note  to  OarUn  t.  Fenkk,  (JSj.)  9  Amar. 
Lav  Reg.  (N.  S.)  210,  221.  BIr.  Redfleld  aajra: 
"We  do  not  understand  that  uaj  such  pr©- 
somptkui  In  favcK  of  the  jnrlfldlctkm  of  these 
-church  Jndlcatoriea  exUrts,  aa  In  the  ease  of  the 
snperior  court  of  gsnml  Jurisdiction  In  the 
state  or  nation;  ba^  cxl  tbe  contrary,  erery- 
tbing  reqtdaite  to  create  the  jurisdiction  rnnat 
be  proved  afflrmattrely  by  any  who  daim 
the  bmeflt  of  tbdr  action,  as  in  the  esse  of 
-conrts  of  limited  and  summary  powers  with- 
in the  state,  ototaSl  foreign  court*,  as  church 
eomis  sordy  may  bs  regarded.  Bnt,  irtioi 
this  Is  Shown,  we  stqipose  the  Jodgmrat  (tf 
dnrch  courts  sad  asasmbUes  are  as  oondsr 
shre  as  those  eC  any  other  trlbunaL   It  Is 
nke  tbe  esse  of  a  reference  or  arbitration. 
*  •  •  But,  as  we  bare  before  said,  the 
mwe  dedrfon  of  a  eoort  of  summary  juris* 
dletioB,  or  of  an  arbitration,  or  a  foreign 
-CDort  Is  not  even  inlma  tneiB  erldenee  <tf  Its 
binding  obligsUoDs  Upon  the  parties.  Some- 
thing more  must  be  shown,  because  the  law 
■does  not  prononnoe  In  fiiTor  of  tbe  Jurisdiction 
cr  ot  tba  regularity  of  the  iwoceedlnga.  Iliese 
most  be  idiown  befbn  sny  decision  boonncs 
-ddigatory.  The  case  of  an  artdtrattan  win 
wdl  mnstratB  the  wlude  snbject   n»  sob- 
mMnii  mnst  be  shown,  or.  In  the  case  of  an 
-eedsaiastleal  court,  that  the  pvson  and  the 
aaldeet-matta  oome  within  the  range  of  its 
eontnri.**  Mr.  Redfleld  farther  dlscoases  tbe 
qoestion.  in  a  note  to  Chase  t.  Cheney,  10 
Amer.  Law  Beg.  (N.  8.)  80S,  and  to  the  same 
ease  Is  pleaded  a  note  by  Mr.  Fuller,  s4iere 
tbe  whole  subject  is  ably  and  ezbanstlyely 
-discussed.   Mr.  Fuller  says:   "There  can  be 
ao  question,  we  apprdiend,  then  an  eodcslaa< 
tlcal  court  mnst  be  consid^vd  one  ot  special 
and  limited  Jurlidictlon.  •  •  •  if  such  a 
eourt  be  a  domestic  one,  whose  judgments 
«sn  mOy  appear  Iqr  Its  reotsd,  the  jurlsdlctlui 
tlie  court,  both  In  regard  to  tbe  nlbJec^ 
matter  sad  tlie  parlies,  mnat  appear  upon  the 
record,  and  unless  It  do  so  appear,  the  judg- 
ment cannot  be  upheld.  It  nrast  be  further 
oonceded,  la  regard  to  ecclesiastical  courts  In 
this  country,  that  thej  must  ss  to  the  drll 
tribunals  of  the  state  or  natkm,  atand  xipon 
the  same  baala  as  foreign  courts."   It  has 
been  exiweasly  held  by  this  court  that  the. 
prorlalim  of  the  federal  oonstltntlan  that  full 
faith  and  credit  shall  be  gtren  in  each  state 
to  the  records  and  judicial  proceedings 
ot  crrciy  other  state  does  not  preclude  an  In- 
quiry Into  the  jurlsdtetlui  of  courts;  snd  If, 
In  fact,  the  subject-matter  of  a  suit  was  not 
within  the  jarlsdlctkm  of  tbe  state  tnm 
which  the  oonrt  derives  tts  aathorlty,  Ita  judg- 
joent  is  a  nuIUty,  and  may  be  so  treated  er- 
erywheaek   People  r.  Dawell,  26  Mich.  247; 
Wright     Wright,  2*  Mich.  IfiD;  McBwan  t. 
Zlmnur,  88  Mich.  705.        Oonnltt  t.  B«- 
Carmed  Church.  M  N.  T.  Ntl,  the  clnssls  bad 
•dlSBotved  a  pastoral  relaUon.   Au  appeal  was 


takm  to  tlw  parttcular  synod,  and  Uien  totbe 
genanl  ^nod,  whoo  tbB  dedakm  was  af- 
firmed. The  court  erpresaly  finds  that  the 
dasals  had  jurisdiction  to  make  the  dedskm. 
and  diaaents  from  the  view  expressed  in 
Chase  Ouney  and  Wataon  t.  Joies,— 
that  the  dedilon  of  an  eccletfastlcal  trilranal 
as  to  Its  own  jurisdiction  Is  ooiulualTe  upon 
tbe  cMI  courts.  In  Daii  t.  Wood,  8  Onab. 
480,  the  court,  after  discussing  the  powers 
ctmfHred  vpoa  the  year^  meeting  1^  the 
ematltntloo  and  usages  of  the  society,  finds 
that  "the  yeariy  meeting  has  a  final  and  eon- 
trolling  jurlsdicttoa  In  aU  matters  at  faith 
and  religions  doty,  of  administration  and  dis- 
cipline, sa  well  ct  mannars  and  conduct,  of 
an  QnakttS  within  its  Umits.'*  In  Watson 
T.  Avery,  2  Bnah.  833,  840,  Ubr.  Justice  Ouv 
din,  spoddng  fbr  tlie  court,  saya:  '^f  it  be 
true,  as  insisted  for  the  appellees,  that  the 
Inferiw  courts  and  people  of  the  diurch  are 
bound  to  aod^t  as  final  and  condntfTe  tbe 
assembly's  own  construction  of  its  powers, 
and  anbndt  to  Ita  edicts  ss  obllgatary,  with- 
out Inquiring  whether  they  transcend  tlie 
barriers  of  the  constitution  or  not,  the  win 
flf  the  sssembly,  and  not  tbe  coaistitnHon,  be- 
comes the  fondamental  law  of  the  church. 
But  the  consUtutbm,  having  been  adopted  as 
tbe  supreme  law  ot  the  church,  must  be  su- 
preme alike  vnt  tbe  assembly  and  people. 
If  It  Is  not;  and  <mly  Unding  mi  the  latter, 
the  siqpreme  Jndlcat«T  Is  at  oaoe  a  govern- 
ment of  despotic  and  unllmttied  powos.  Bnt 
we  hold  that  the  aasemtdy,  lOn  other  courts, 
Is  limited  In  im  antlK^ty  by  the  law  rmdee 
whldi  It  acts;  and,  irtwn  righta  of  property 
which  are  secured  to  congregations  and  Indi- 
vldnala  by  the  organic  law  of  the  idmrch  are 
violated  1^  unoonstlttttlmul  acts  of  the  high- 
er courts,  tbe  parties  thus  aggrieved  are  enti- 
tled to  relief  in  the  dvll  courts,  as  in  wcUnary 
cases  ot  Injury  resulting  from  the  vli^tlon  of 
a  contract  or  the  fundamental  law  of  a  vd- 
imtary  aaaodatfam.*'  Bee,  alao.  Gartln  v. 
Poilck,  supra;  Associate  Reformed  Church  v. 
Truatoca  TheiAigleal  Semhiary,  4  M.  J.  Bq. 
77;  UTlngrton  v.  Sector,  4S  N.  J.  Iaw,  280; 
Bottman  v.  Bartllng,  su^;  Com.  v.  Green, 
4  Whart  608;  Oreoi  v.  AfMcsn  M.  B.  Soc., 
1  Serg.  ft  B.  204;  Bunkel  v.  WInemlller,  4 
Bar.  *  M.  489;  Broslus  v.  Benter,  1  Har.  & 
J.  861;  Thompsfm  v.  CongregattMial  Boa,  7 
Fl<^  100;  Harrison  v.  HOyle,  24  Ohio  St 
2S4. 

Tba  edicts  snd  deelsratkms  of  the  confer- 
oiee  omtravened  the  wganlc  law  of  the  so- 
ciety, and  were  ultra  vires.  It  has  been  fre> 
qnmtly  determined  that  the  title  to  church 
pnqwrty  ot  a  divided  oongregatlm  la  hi  that 
port  of  It  which  Is  sctlng  In  harmony  with  Its 
own  law,  and  the  ecclealaatlcal  laws,  usages, 
custMus,  and  princlplea  which  were  accepted 
among  than  bcAve  ttie  dispute  began  are  tbe 
atandard  for  detOTmlnlng  which  faction  la 
right  HcGInnls  v.  Watson,  Kclmorr*s  Ap- 
I  peal,  and  Ferrarla  v.  Vasvooodlos,  supra. 
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Ub.  Jnstlcft  Stn»s»  la  Us  Talaatile  wwk  on 
tlie  RelaUona  at  GMl  Law  to  Otaiircb  PoUtj-* 
(pagefl  4fi,  09,)  mitb:  "Casei  sometlmeB  arise 
In  elTll  eoorts  In  wbleh  It  twoomfla  neoessary 
to  determbie  which  part  of  a  dlTlded  cbureh 
la  entttlad  to  tlia  diiiEch  prupsrlj.  •  •  • 
In  such  ft  caas,  •  •  •  coorta  of  law  will 
Inquire  wbkdi  party,  or  wUcta  dlvUtoii,  ad- 
ho-sB  to  OM  form  of  dmrcb  lorornmnit^  or 
acknowledges  the  cbureh  connection  dsBlsnat- 
ed  In  the  oonTeTanc^  and  adjndse  the  rl^t 
to  that  party.  •  •  •  That  proper^  the 
dTll  oonrts  will  adjudge  to  the  manbm, 
howem  few  In  nrnnbon  flutr  du7  be.  *  *  * 
This  rule  •  •  •  necessitates  on  tntnliy  In- 
to the  oonstltatlon  and  dlse^llne  of  the 
chnrch  *  *  *  to  cnablo  the  eoort  to  dls- 
oorec  which  of  the  conteadlBg  parties  ad- 
heres to  the  order.  •  •  •  OMl  oonrts  win 
not  pmult  tbB  dlrente  of  a  traat  •  *  * 
When  property  Is  hdd,  durged  with  a  tniat 
tor  the  use  of  a  chardi  reoeiTing  and  main- 
taining certain  reUgkms  doctrines.  It  occa- 
sionally baiQens  that  Its  memben  dq;iart 
from  the  faith,  and  embrace  other  and  con- 
trary doctrines,  while  stUl  cialTnlng  to  hold 
the  church  pn^ierty.  In  lodi  a  case,  If  the 
property  can  be  retained  fey  than,  it  is  tt- 
verted  from  the  use  to  which  it  was  first 
settled.  •  •  •  Sndi  a  perrerahm  the  dvll 
law  will  not  allow.  It  wlU  Interpoae  Its 
strongest  arm  to  arrest  It  *  *  *  Courts  of 
law  will  Instltate  all  Inqialrles  neccsmtr  to 
deter  mine  who  were  the  real  baieAdarlM  In* 
tended,  and  prerent  the  dlTeral<m  of  the  pn^ 
atj  to  any  other  vsee;  and  In  m  ibAag  tbey 
wlU,  If  necessary.  InrestlcBte  the  doctrines 
held,  or  the  rellgloaa  belief  of  the  mmnben, 
*  *  *  to  Identify  the  persMis  fbr  trtiose 
use  the  grant  or  gift  was  originally  Intend- 
ed." The  defendants  are  In  posseaslon.  They 
adhere  to  the  old  eoostltatloa  and  confession 
of  faith.  Neither  baa  been  hiwfrilly  dianged. 
The  adhmnta  of  the  new  oonstltatlon  re- 
fused longer  to  sabmlt  to  the  organic  law  of 
the  assodatkm,  and  hare  In  effect  formed  a 
new  society.  When  the  oonftrenoe  trampled 
upon  the  oompact.  Its  Jurisdiction  ceased  to 
be  legitimate  The  right  to  the  prop«^ 
does  not  depend  upon  numbers,  nor  upon  the 
fact  that  the  members  of  the  eonftrence 
whose  conduct  waa  revdntlonary  were  aUe, 
by  fioroe  of  numbers,  to  ho»A  die  opera  bouse 
In  which  the  oonferoice  cburaied,  and  force 
those  who  Insisted  upon  the  Integrity  of  the 
fundamental  Liw  to  acqoleses  or  d^art  The 
question  Is,  whMi  of  the  two  terthms  odherve 
to  the  eonfesalon  of  faith  and  oonstltntlon  In 
force  when  the  dispute  began,— which  re- 
mains loyal  to  the  compact  of  association? 
The  Inquiry  is  not,  who  went  out  of  the  op- 
era bouse?  but,  who  remained  in  the  church, 
anbject  to  Ita  i^tanle  law?  The  decree  be- 
low must  be  reversed,  and  the  bill  dismissed. 

UONTOOMEBT,  J.,  did  not  sit  The  other 
JustlOM  eoncunred  with  McOa^TH,  X 


QODFBET  t.  BfBGAHAN  et  al. 
(Sapreme  Court  of  Nelvaska.    Jan.  4,  ISM.) 

Masbibd  Wohbh— (^uea  ok  Sbpabatb  Bstatb  . 
— ComrRDonoir  orCoaTRAor. 
LThe  disability  of  a  married  woman  to 
make  a  valid  contract  remams  the  uune  as  at  i:::^ 
common  law,  exc^  In  so  far  aa  such  diiabUlty 
lias  been  removed  by  our  statntes.  ^ 

2.  The  statute  has  removed  the  common- 
law  disatdllty  of  a  married  woman  to  make  coa-  H 
tracts  only  In  cases  where  the  contract  made  -.^ 
has  reference  to  her  separate  nropertT,  trade,  «r 
husiness,  or  was  made  npon  me  faith  and  cred- 

it  thereof,  and  with  intent,  on  tier  part;  te  "9 
therebj  bind  her  separate  pnmerty. 

3.  Whether  a  contract  of  a  married  worn-  ^, 
an  was  made  with  reference  to  her  separate  '"^^ 
property,  trade,  or  business,  or  upon  the  faitli  'ih 
and  credit  thereof,  and  with  Intend  on  her  part,  >[ 
to  thereby  bind  her  separate  pnq^vty.  is  ^- 
waf 8  a  question  of  fact. 

(SyUaboB  by  the  CourtJ 

ErrcHT  to  district  coDitt  lueaatw  eoonty; 
Hall,  Judgfe 

Action  on  a  pranlssory  note  by  Alpbcmao  B. 
Gtodtrey  against  John  B.  Mc^iahon  and  Mag-  \" 
gie  Si  Mega  ban.   From  a  judgment  dls-  "* 
ml— inj  the  aetlfHL  as  to  defendant  liossle 
SL,  plaintiff  brings  errw.  Afflrmed. 

Itceae  ft  Stewart,  tor  ^IntllF  In  error. 
Webater,  Boae  *  FUHrffldl^  tor  dafandanta 
In  oiw. 

BAG-AN,  O.  Alpfaooso  &  Godfrey  sued 
John  B.  Hegahan  and  bis  wife,  Maggie  E. 
Megahan,  In  the  district  court  of  Laucaata 
county,  on  a  pranissory  note  In  words  and 
figures  as  follows:  "11,001.92.  Lincoln,  Ne- 
braAa,  December  16, 1S90.  Six  months  aft> 
at  datei,  for  value  received,  1  promise  to  pay 
to  the  ordw  of  A.  B.  Godfrey  (we  thousand 
and  four  and  9S  doBars,  with  Interest  at  tha 
rate  of  ten  per  cent  per  annum  from  matur- 
ity until  paid.  Negotiable  and  payable  at 
the  First  National  Bank,  Llnct^  Netvoako. 
John  B.  Megahan.  Mag^e  B.  Megahan.** 
ISxn.  Megahan  answwed  as  follows:  "J>e- 
fendont  Maggie  B.  Megahan,  for  her  separate 
answn*  to  the  peMtlon  of  tiie  plaintiff,  aaya 
that  she  Is,  and  at  the  date  of  the  encntlm 
of  the  note  mentlmed  in  said  petition,  and 
for  a  number  of  years  last  past  has  been, 
a  married  wmnan,  the  wife  at  the  defendant 
J<An  B.  Megahan,  and  IlTlng  with  htm  as 
hla  wife.  Tbat  the  defendant  signed  the  note 
mentioned  In  the  petition  at  the  request  oC 
her  husband  only,  and  as  surety  for  him, 
but  wholly  without  omsldemtlon,  there  then 
being  no  existing  Indebtednera  or  prior  ob- 
ligation on  hw  luirt  to  plaintiff  or  her  said 
husband,  and  nothing  of  ralue  having,  at 
the  time  of  the  signing  of  the  same^  passed 
from  said  plaintiff  or  lur  husband  to  tills 
dtfendant  Defendant  did  not,  and  did  not 
Intend,  thereby  to  Mnd  or  oUlgate  ber  sep- 
arate estate,  or  herself  personally,  for  the 
payment  of  said  nota  She  recelTed  no  part 
of  the  consideration  fbr  wMeh  said  note 
was  glTsn.  No  braefils  oeonad  ttsKfrom 
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to  her  separate  eetate.  property,  trader  or 
tmtfneiB,  and  the  said  note  waa  not  made 
«  ctven  fin*  the  benefit  of,  and  did  not 
oactfn,  her  separate  estate,  property,  trade, 
or  bnBbiess;  and  she  Incurred  no  personal 
or  otiier  liability  by  the  signing  thereof,  and 
was  without  legal  capacity  so  to  do.**  God- 
frey replied,  denying  the  allegatlona  of  tills 
anower,  except  the  coTwtnre  ot  the  respond- 
ent The  case  was  tried  to  the  presiding 
judge  alone,  who  found  In  favor  of  lira. 
Megahan,  and  dismissed  Godfrey^  salt  as 
to  ha*,  and  he  brings  the  case  besve  for  re- 
Tlew. 

The  error  BBslgned  is  that  tht  Judgment  is 
flontrary  to  the  evidence  and  law  applicable 
to  Uie  cas&  l^eTe  is  some  conflict  in  tbe 
erldence^  bat  It  supports  the  following  con- 
doslons:  Hut  the  note  In  suit  was  given  In 
payment  of  a  note  of  9000  and  an  open  ac> 
coont,  owing  at  the  time  by  Hr.  Megahan 
to  Godfrey;  that  this  note  and  account  wwe 
for  Inmba-  and  building  mata-lal  purchased 
tf  Mr.  Hegaban  of  Godfrey,  no  part  of  which 
was  pncbased  for  or  on  behalf  of  Urs. 
Meeaban;  that  she  never  had  any  dealings 
whatever  with  Godfrey;  that  tbe  only  prop- 
erty owned'  by  her  at  tbe  Ume  of  suit  was 
the  homestead  where  she  resided;  that  she 
owned  no  separate  estate  or  prc^ierty,  and 
was  engaged  in  no  trade  or  'business  when 
ahe  signed  the  note  sned  on;  that  she  signed 
It  at  her  hnritnnd's  reqnest;  that  be  did  not 
tell  her  for  what  purpose  be  desired  her  to 
81;:q  It;  that  she  received  nothing  for  signing 
It;  that  she  expected  her  husband  to  take 
care  of  It;  that  she  executed  papers  when 
her  husband  requested  her;  that  she  never 
aecuted  any  other  note  to  Godfrey;  that 
■he  bad  no  conversation  with  Godfrey  about 
the  execution  of  this  note;  and  that  she 
never  purchased  any  mat^'lala  or  lumber  of 
Godfrey  at  any  time,— In  other  words,  that 
tbe  note  In  mit  was  glvnt  for  a  pre-existing 
debt  of  Ur.  Megahan  to  Godfrey,  and  that 
Mrs.  Megahan  signed  the  same  as  sorety  for 
ber  husband;  and  that  her  execution  of  this 
note  was  not  with  reference  to,  or  upon  the 
faith  and  credit  of,  her  separate  property, 
trade,  or  business,  nor  did  she  intend,  by 
ilgnlDg  this  note,  to  bind  her  separate  estate 
for  Its  payment  Under  these  facts,  Mrs. 
Megahan  Is  not  liable  on  this  nota  At  com- 
mon law,  the  contracts  of  a  married  woman 
were  void,  and  her  disability  to  contract 
BtUl  remains,  except  In  so  far  as  It  has  been 
removed  by  our  statutes.  Aultman  &  Taylor 
Co.  V.  Obermeyer,  6  Neb.  280.  The  statute 
has  removed  tbe  common-law  dlsabilltiea  of  a 
marrted  woman  to  make  contracts  only  so  far 
as  the  contiactB  made  have  reference  to  ber 
■cerate  property,  trade,  n-  bwlneas,  or  are 
nude  apo*  the  faith  and  credit  there<^  and 
with  tbe  Intend  on  her  part,  thereby  to  bind 
her  separate  property.  Webb  v.  Hoselton. 
4  Neb.  a0S4  Davis  v.  Bonk,  &  Neb.  242;  Hale 
V.  Gbrtaty,  8  Neb.  264;  Bnxnam  v.  Toung, 
10  NebL  308,  4  M.  W.  1064;  Bank  fleott, 
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10  Neb.  88,  4  N.  W.  S14.  This  Is  the  eon- 
stroetloa  ^ven  to  oar  statutes  for  the  last 
IS  yearo.  It  has  become  a  rule  affecting 
the  rights  and  Uabilltlea  ot  Individuals,  and, 
if  nnsatlsfactwy,  appeal  should  be  made  to 
Uw  legislature  for  its  modlflcatloo,  and  not 
to  the  ooorts.  Whether  a  contract  of  a  mar- 
rted woman  sued  on  was  made  with  reference 
to  her  separate  property,  trade,  or  business, 
or  tq>oB  tbe  faith  and  credit  thereof,  and 
with  the  Intentltw  oo  her  part  to  thereby 
bind  her  separate  propa*ty,  is  always  a  ques- 
tion of  fact  The  Jodgment  of  the  district 
court  is  affirmed.  n>e  other  commlssloBers 
eraear. 


NOLL  V.  STATU 
(Supreme  Court  of  Nebraska.    Jan.  8,  18M.) 

BAOt—BMJMM  TBOM  FOBFSITUHB. 

A  aeeond  forMture  ca  a  reeognlaaiiesb 
incurred  because  tbe  wincipal  a  second  time 
failed  to  a.mea.T  according  to  the  eondidoo  of 
hla  obHcatioQ.  will  not  be  vacated  and  cancel- 
ed, on  the  retom  of  the  prindpal  after  sudi  for- 
feiture, where  safBciHit  ezeose  Is  not  shown  for 
his  failure  to  appear  before  the  forfeiture  tak- 
en, and  tbe  recrad  shows  that  the  proseeutioa 
has  been  deprived  of  proofs  by  the  delay.  Bole 
applied. 

(Syllabus  by  tbe  Oonrt) 

Bnw  to  district  court,  Gage  county; 
BeoAdj,  Jadge. 

The  recognizance  of  D.  H.  Noll  In  a  crim- 
inal prosecution  was  declared  f(H*felted,  and 
from  an  order  refoslng  to  vacate  the  Judg- 
ment of  forfdtnre  defendant  Mnga  wror. 
Affirmed. 

A.  D.  McOandleaa,  for  plaintiff  In  vrat. 
Gea  H.  Hastings,  Atty.  Gen.,  for  the  State. 

NOBVAL,  J.  ThU  Is  a  proceeding  to  re- 
view the  dedslon  of  the  district  court  In  re- 
fusing to  vacate  and  set  aside  the  f<»-feltmre 
on  a  recogniiance.  The  facts  In  brief  ore: 
That  at  the  Febrnary  term,  1880,  of  the  dis- 
trict coart  of  Gage  county,  the  grand  jury 
presented  an  Indictment  against  plaintiff  In 
error,  charging  him  In  each  of  the  several 
counts  thereof  with  seUing  intoxicating  Uq- 
om  without  a  Ueense.  Notwithstanding  he 
had  glveo.  bond  for  his  appearance  at  and 
during  said  term  of  court  he  left  the  state, 
and  did  not  return  until  after  tbe  trial  Jury 
had  boMi  excused.  While  tboa  absent  his 
bond  was  ft»-feited  by  the  court;  but  subse- 
quently, npon  his  motion,  and  a  very  weak 
showing;  the  forfeiture  was  vacated,  and  the 
cause  reinstated  upon  the  docket.  At  the 
September  term,  1880,  of  the  court,  tbe  cautte 
was  tried,  but  the  Jury  belug  onable  to  agree 
npoa  a  verdict,  they  were,  with  consent  of 
the  defendant,  discharged  without  vwdlct 
and  the  defendant  ^tered  Into  recognizance 
for  his  appearance  at  tbe  March  term.  1891, 
of  said  court  When  the  criminal  docket 
for  said  term  was  called,  said  cause  was  set 
for  trial  by  the  oonrt  on  Monday,  March 
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16tti,  on  wUdi  day  the  accuaed  and  bis  wit- 
iMBset  wen  In,  attendance  ^on  the  coort; 
but  the  cause  wai  not  on  that  day  reached,  - 
owing  to  the  fact  that  another  state  case  waa 
then  on  trial  The  county  attorney,  Mr. 
Dobba,  howerer,  personally  notified  the  de- 
fendant on  March  16th  that  his  came  would 
be  poshed  for  trial  on  the  following  day. 
On  the  morning  of  the  17th  diy  of  March, 
the  defendant,  being  present  In  the  court 
room,  was  Informed  by  the  prosecutor.  In 
the  presence  and  hearing  of  the  court,  that 
his  said  cause  would  be  called  for  trial  im- 
mediately after  the  coareaiag  (tf  the  coort  at 
1:80  o'dock  P.  H.  of  said  day;  and  the  eanae 
waa  tiiorenptm.  In  defoidant^a  presmoe  and 
hearing,  set  fa>  trial  at  that  time.  There  waa 
a  breach  ot  tiie  condition  of  defendant'a  re- 
cognisance by  his  failure  to  appear  when  his 
cause  was  called  on  the  afternoon  of  the  last- 
named  date;  and  hla  recognisance  was  then 
declared  forfeited  by  the  court,  wblch  waa 
duly  entoed  of  reowd;  and  thereopcoi  the 
witnesses  for  fba  state  were  excused,  and 
left  the  court  room.  On  April  3d  a  motlrai 
was  filed  by  defoidant  to  set  aside  the  de- 
fault, which,  at  a  snbsequent  term  at  court, 
was  overruled,  and  an  exception  taken  to 
the  decUon. 

The  primary  object  la  retnUring  a  defend* 
ant  In  a  criminal  case  to  gin  ball  Is  to  aaTe 
the  cmmty  the  expense  of  keeiring  blm  In 
Jail  until  trial,  as  well  as  to  insure  his 
personal  attendance  to  answer  the  charge 
against  Urn,  and  to  aldde  the  Judgmoit  <tf 
the  court  relating  thereto.  Our  statute  (sec- 
tion 881  of  the  Orlmlnal  Code)  provides  that 
"when  any  person  under  recognizance  in 
any  criminal  prosecution,  either  to  appear 
and  answer,  or  tesUCy  In  any  court,  shall  fiUl 
to  pcrfwm  the  amditbHU  of  such  recog- 
nisance his  defiralt  shall  be  recnrded,  and 
the  recognisance  fixfeited  In  open  coort" 
The  forfeiture  of  the  recognisance  in  Ihla  case 
was  strictly  within  the  provision  Just  quoted. 
The  power  of  a  coort  to  Tacate  the  fwfrttore 
of  a  recognisance  which  baa  beat  dedared  by 
aald  oowt  is  not  qoeatloaed  In  this  esse,  and 
there  can  be  no  doabt  oftL  A  district  court 
baa  ample  power  to  discharge  the  fwfeltnre 
of  a  recognizance  in  a  criminal  case,  upon  a 
■uffldent  showing,  to  the  same  extent  that 
it  can  set  aside  the  default  ot  a  party  in  a 
dTll  aeUon;  and  In  nettber  case  will  the 
ruling  be  dtotorbed  1^  a  reviewing  court,  on- 
lees  It  appears  tliat  there  has  beoi  an  abuse 
of  dbiCretiMi.  We  sre  unable  to  disoorw  any 
OTOT  in  the  orecTulIng  of  the  motion  to  set 
aalde  the  fo^^ture.  The  defendant  had  the 
second  time  failed  to  appear  when  the  case 
was  reached  for  trial,  and  his  recognisance 
was  forfeited  the  second  time.  The  only  ex- 
cuse he  offers  for  his  absence  the  last  time 
la  that,  wboi  he  left  the  court  room  before 
noon,  there  was  a  criminal  cause  t)eing  tried, 
and  he  waa  toM  that  said  cauae  would  take 
all  the  afternoon.  He  fails  to  tell  who  so  In- 
formed him.   Oortaln  it  was  that  ndtber  the 


county  attorney  nor  tiie  eonrt  so  tnfirmed 

blm;  for  It  Is  nnamlradlcted  that  the  ftenur. 
In  the  presMice  <jt  the  court,  notified  Ibe  de- 
fendant that  his  case  would  be  called  for 
trial  m  the  convening  of  court  that  aftemoooi. 
It  waa  hla  duty  to  be  present  at  lliat  time. 
The  state  was  ready  wltii  Its  witnesses  to 
proceed  with  the  trial,  but  vpan  the  forfeiture 
of  the  recognisance  th»  atato  witnesses  were- 
discharged;  and  the  record  sbows  tbat,  at 
tbe  time  of  the  rollng  on  the  motloD  to  vacate 
and  caned  tbe  forfeiture,  said  witnesses  were 
scattered,  many  of  them  being  out  of  the 
atate,  and  their  wboeabonta  unknown. 
There  Is  another  significant  fact,  and  that  Is 
Uiat  tlie  defendant  althou^  he  knew  ot  tbe- 
taktog  <^  tbe  f wf cttun  a  few  minutes  ofter^ 
wards,  did  not  oom^aln  of  tiie  action  ot  the 
court,  or  apply  to  have  his  default  set  astde, 
vndl  after  the  trial  Juty  for  that  term  of 
court  had  been  dlsdiarged.  He  was  aware 
that  the  case  could  not  be  tried  before  tbe 
next  term.  This  dday  In  taUstg  tor  relief, 
unexplained  as  It  Is,  Is  suggestive  that  In  ab- 
senting hlmsdf  he  did  so  for  the  purpose  at 
least,  of  putting  the  case  over  tiie  term.  Had 
tbe  defttidant  been  more  prompt  In  seddng 
relief,  and  had  be  not  been  once  before  in 
defaidt,  he  would  appear  In  a  more  CavwaUe- 
attltnde  before  tbe  court  Plaintiff  In  mcr 
vkdated  the  condition  of  his  recognisance,, 
and,  no  vaHd  excuse  bttag  given  for  hie 
failure  to  appear  before  tbe  flgfeitnre  was 
taken,  the  dedslMi  aC  tbe  district  ooort  Is- 
afikmed.   ne  other  jndgea  concur. 


RAWUNGS  T.  STATE. 
(Supreme  Court  of  Nebraska.    Jan.  8,  ISM.)- 
BAiL—KsLisr  voa  Fobvbiturs. 

A  forfeiture  of  a  recognisance  wHI  be- 
vacated  and  canceled,  on  tbe  payment  of  coats, 
where,  after  the  default  and  on  the  ume  day, 
the  principal  volnntarilr  appears  in  court,  in- 
case  saffldent  cause  Is  shown  for  his  faiinre  to ' 
appear  according  to  the  obUgatioD  of  Ua 
cognizance. 
(SyUabOB  by  the  Court) 

BnoF  to  district  court,  Qage  county^' 
Broady,  Judge. 

M.  L.  Rawllngs  was  Indicted  for  unlaw- 
fully selling  Intoxicating  liquors,  and  hla 
recognizance  was  declared  forfeited.  From 
an  order  refusing  to  vacate  the  order  of 
f<»feiture.  defendant  brings  error.  Condl- 
timal  order. 

A.  D.  HcOandleBa,  for  plaintiff  In  error. 
Geo.  B.  Hastings,  Atly.  Geo.,  for  tbe  State. 

NOBYAL,  J.  The  facts  In  tide  case  ore 
substantially  tbe  ssme  as  In  tbe  ease  of  NoU 
V.  States  67  N.  W.  28S.  Oust  decided,)  ex- 
cept In  the  following  partkndars:  The  ab- 
sence of  plaintiff  in  error  from  the  court 
room  on  March  17,  1891,  waa  the  only  time- 
he  failed  to  be  In  attendance  when  wantedr 
and  the  forfdture  of  his  recognisance  oo  Ouit- 
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day  wu  Oie  onljr  oat  crer  taken  against 
Um;  that  the  case  against  NoU  was  flrat 
npoB  the  dotiket,  and  was  set  down  tor 
trial  first  on  said  March  17th;  that  BawUnga 
ma  In  attmidance  vpm  conrt,  ^th  his  wit- 
neaaes.  during  the  day  ^erloas,  and,  when 
coart  adjonrned  that  erenlng,  he  was  In- 
formed hj  hla  attorn^  that  his  case  would 
not  be  xeached  nntn  after  noon  of  the 
next  da7i  If  that  aooo,  and  j^lntUE  In  error 
retnmed  to  his  borne  In  Wyvaore,  where  he 
remained  during  the  fwoioon  of  Hart^  17th, 
and  went  to  Beatrice  on  the  afternoon  train 
for  the  pnrpose  of  baring  his  case  tried, 
arrlTlDg  at  2:80  o'clock,  when,  owing  to  the 
Caflnre  of  NoU  to  appeal^  he  found  that  bis 
ease  bad  been  called  sooner  than  was  eqiect- 
ed,  and  his  recognUanoe  forfeited;  that  he 
would  bare  been  prompUjr  on  hand  If  he 
had  not  beUered  that  the  Uttn  Oaee  would 
be  tried  before  his  case  would  be  reached. 
Plaintiff  in  error  filed  a  motion  In  the  dis- 
trict court  to  have  the  forfeiture  of  his 
recognisance  vacated,  and  supported  the 
aame  by  his  own  affidavit,  and  tiie  affidavit 
of  Mr.  McCandless,  his  attwney*  7be  mo- 
tion was  ovomled. 

The  testimony  in  the  record  convinces  as 
that  pi**««*f  In  «ror  acted  In  the  utmost 
good  fiUth.  miere  Is  no  dalm  that  he  was 
aware^  or  had  any  IndmatUn,  that  NoU 
would  fall  to  appear.  He  was  Justified  In 
■apposing  that  the  case  against  Noll  would 
l»e  tried,  and,  bad  It  been,  jdalnOff  In  errw 
would  have  been  In  court  la  ample  time  to 
have  heard  his  own  case  called,  and  pre- 
vented a  forfeiture  of  his  recognisance. 
There  are  not  presented  facts  showing  such 
gross  ladies  on  the  part  of  plaintiff  In 
error  as  win  ineclude  him  from  having  the 
forfdture  vacated;  but  the  relief  slioald  be 
granted  conditional  upon  his  payment  of 
eoata,  shice  it  appears  that  Gage  county  has 
Incnned  conaldmble  apense  In  procuring 
attendance  of  witnesses  for  the  sbite,  and, 
said  witnesses  having  scattered,  It  Is  not  cer- 
tain that  their  testimony  can  be  procured. 
In  case  i^ntlff  In  wror  shall  pf^  to  the 
cLfHtk  of  the  district  court  within  80  days 
all  the  costs  In  tbe  aimtnal  case  In  which 
fcrfelture  of  hla  recognisance  was  taken,  and 
file  vritb  the  clerk  of  this  court  the  receipt 
<rf  anch  payment,  tbe  orAet  of  the  district 
eonrt  will  be  reversed,  and  the  forfeiture 
vacated  and  canceled.  In  the  event  au  of 
aald  costs  are  not  piUd  within  the  time  stat- 
ed, tbe  order  ot  the  court  below,  overruling 
ttie  mottoi  to  set  aside  s^  forfeiture,  wiH  l>e 
affirmed.  Judgment  according.  The  other 
judges  concur. 


DAMON  V.  CUT  OF  OMAHA  et  at 

(Sapreme  Court  of  Nebraska.   Jan.  2, 1804.) 

AmuL— RsTiBW  vmoDT  AaeoMsKT. 

Ne  briefs  having  been  filed  by  cither 
party,  and         Judgment  conformiDg  to  the 


pleadittgi  end  evidence  It  is  ttatefore  affirm- 
ed.   IninraQce  Go.  t.  Reams,  OS  N.  W.  1074,. 
followed. 
(SyUabns  br  th»  Oonrt) 

Appeal  from  district  court,  Douglas  coun- 
ty; Waketay,  Judg& 

Action  by  ime  Damon  against  the  dty  ct' 
Omaha  and  others  for  an  Injunction.  Plain- 
tlff  had  decree^  and  defendants  ^>peaL  Af- 
firmed. 

John  Ia  Webster,  A  J.  Fowl^on,  and  W. 
J.  Conn^  for  appcDants.  Cbaa.  B.  Keller,, 
for  app^efc 

IBVINB,  O.  nils  was  an  appeal  from  a- 
decree  of  the  district  court  of  Douglas  coun- 
ty pprpetnally  «iJoining  the  defendants  from, 
working  a  street  in  that  dty  to  a  grade  al- 
leged in  the  petition  not  to  have  been  legally 
established;  facts  being  alleged  from  which 
It  would  follow  that  plaintiff's  property. 
abattiDg  upon  the  street,  would  be  seriously 
Injured,  and  It  also  bdng  alibied  that  no- 
lawful  assessment  or  tendor  of  damages  had 
been  made  to  plaintiff,  and  that  no  petition 
had  been  made  tor  a  change  ot  grade.  No- 
briefi  have  been  filed  on  b^ialf  of  either 
party.  We  have  examined  the  pleadings  and' 
the  evidence,  and,  aa  they  are  auffldent  to- 
support  tlie  Judgment,  it  is  according  af- 
firmed. The  other  oommlsBlonen  concur. 


STANWOOD  V.  GETT  OB*  OMAHA 

(Sapreme  Court  of  Kebcaska.   Jan.  2, 180i.> 

Poauo  iNnovsHsinB— Damasss  fo  AwAunrr 
FaonsTT. 

On  an  appeal  from  an  award  of  damages, 
for  the  construction  of  a  vladnct,  it  appeared 
from  the  proof  that  the  damagea  wwe  gross 
Ir  InadeQuate.  The  verdict  and  Judgment,, 
uierefore,  ate  set  aslde^  and  the  oanse  xemand- 
ed  for  further  proceedings. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Dou|^  county;  Da- 
vis, Judge. 

Action  by  Sarah  N.  Stsnwood  sgainst  thv- 
dty  of  Omaha  tor  injuries  to  plaintlfrB  prop- 
erty because  of  a  public  improrem^t  From 
the  Judgm^t  rendered,  plaintiff  brings  error- 
Reversed. 

Ghas.  B.  Kellw,  tor  lAalntlfl  In  emv.  W. 
J.  Connell  and  S.  J.  Cornlah,  Asst  <Sty  Atty... 
for  defendant  in  error. 

MAXWELL.  O.  J.  This  Is  a  petftlw  In  cr^ 
ror  to  review  the  Judgment  of  the  district 
court  of  Douglas  county  on  an  award  of  dam- 
ages to  the  plaintiff  tot  injuries  to  lot  A 
block  204,  in  the  city  of  Omaha,  by  the  erec- 
tion of  the  viaduct  on  Tenth  street  in  salil- 
ci^.  The  lot  In  question  has  a  frontage  on 
Tenth  street  of  132  feet,  and  on  Leavenworth 
street  of  66  feet  The  viaduct,  at  the  point 
Indicated,  is  about  30  feet  above  the  street. 
The  verdict  bdow  was  ^500.  In  taror  of  tbfr- 
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plalntlfE.  The  principal  objection  1b  tliat  flie 
verdict  Is  Jtgalnst  the  velght  of  evidence,  tlie 
amotint  of  tlie  award  bdng  greatly  beneath 
the  damnges  jHUTed. 

W.  y.  Mane,  a  witness  In  tbe  case,  placed 
the  nine  ot  the  lot  befm  the  eonstmctlon  <tf 
the  Tladnct,  In  nnmd  mmbera,  at  fS^OOO, 
und  afterwards  at9Sl,000;  J.B.Oarmlchadtat 
$49,000  b^i»e,  and  924,000  afterwards.  Oeorge 
O.  Ames  placed  the  value  befcnre  at  948,000, 
and  aftwwarda  at  fSS^OOa  Lewis  &  Reed 
placed  the  value  before  at  989,000,  and  aftor 
such  construction  at  ^000.  Geo^  Hobble 
placed  the  value  before  at  966,000,  and  after 
the  erecUon  at  933.000.  John  T.  IHUod 
placed  tbe  Tolue  before  at  952,0001,  and  aftor 
the  erection  at  926,00a  These  witnesses  are 
shown  to  be  well  acquainted  with  the  value 
<Ht  real  estate  In  Omaha,  and  In  that  partlcu' 
lar  port  of  the  city*  and  we  do  not  think  this 
testimony  Is  overcome  by  that  on  behalf  of 
the  city.  But  the  testtmooy  as  to  the  rental 
ot  the  buUdlii0i  la  much  stnmgw  In  favor  of 
tbe  phUntUZ.'  Befbre  the  erection  of  the  via- 
duct, the  plaintiff  received  as  rental  for  the 
ground,  alon^  tbe  sum  of  91,200,  the  taxes 
being  paid  by  the  lessee,  and  the  lessee  sub- 
let the  premises  for  nearly  or  quite  twice 
that  sum;  but  after  the  erection  of  the  Tla- 
dnct the  rents  were  greatly  rednced,~more 
than  one  half,— and  It  was  difficult  to  find 
paying  tenanta  even  at  the  reduced  rate. 
These  facts  show  that  the  property  has  been 
greatly  Injured  for  either  sale  or  lease,  and 
that  9^  la  a  grossly  Inadegtiate  sum  tor  the 
damages  mstalned.  The  Ju^moit  la  there- 
fore reversed,  and  tbe  cause  remanded  ttx 
furONv  proceedinfs.  Tbe  other  Jodfles  oott- 

GOT. 


ZaAN  v.BONAGUM,  BUbop- 

(Supreme  Ooart  of  Nebraslu.  Jan.  2,  1804.) 
A.CT10II  OK  Sdbschiptio!)— Pabtibs  Plaintipf. 

A  BubBcri|)t1oii  contract  havlug  provided 
that  each  sabocriber  thereto  became  bonnd  to 
pay  Boeh  ram  u  abetild  be  iriaced  opposite  his 
name,  to  enable  a  dedgnated  committee  to  erect 
one  buildias  and  repair  another,  both  bnildin^ 
being  sufficiently  designated,  hdd,  that  salt  was 
properly  broarht  for  the  coilectioB  of  soch  sab- 
scnption  in  the  name  of  the  official  or  digni- 
tary in  whom  was  vested  the  title  of  the  real 
pn^rty  proposed  to  be  Improved,  as  plalatifl; 
the  title  bring  h^,  and  the  salt  bring  oion^t, 
for  the  nse  of  on  anincorpwated  assodatioa 
and  its  individnal  members,  too  nnmaoos  to 
be  named  aa  b^eficiaries. 
(Syliabns  by  the  Court.) 

Error  to  district  court,  Lancasta  county; 
Hall,  Judges 

Action  on  a  contract  by  Thomas  Bonacum, 
bldiop  of  the  Boman  Gath<^c  Qiurch  of 
T.innffio  diocese,  fw  himself  and  others, 
against  Patrick  Bgon.  PlaintlfC  had  Judg- 
ineot,  and  dtfendant  tolngs  «nv.  Affirmed. 

Pound  &  Burr,  for  plaintiff  In  error.  Ghas. 
B.  Hagoon,  for  defendant  la  error. 


BTAN,  a  This  actI«B  vu  brought  for 
thm  recoveiy  of  the  full  amount  pledged  by 
Patrick  Bgan  hy  his  snbscrlptioa  to  a  writ- 
ten instrument,  signed  by  lilms^  and  79 
other  persons,  promising  to  pay  such  amount 
as  was  placed  tq^oslte  tiie  name  of  eacb 
signer.  Opposite  the  subscrtptton  of  Mr. 
Bgan  were  placed  the  character  and  figures 
''9000;''  This  written  Instrument  <omtttlng 
tbe  several  signatures,  and  amount  opposite 
each)  was  In  tbe  ft^wLw  language:  "Lin- 
ooln,  Nebraska,  February  28tfa,  1888.  Where- 
as, the  Bt  Bev.  fRiomas  Bwacum,  Ber.  M. 
A.  Kennedy,  John  Fit^erald,  Winiam  Me- 
Laughllu,  Patrick  Bgan,  Tlumias  Heelan, 
Jamoi  Daley,  James  Kdley,  V.  &  Potrln, 
James  Ledwith,  P.  W.  O'Connor,  J.  J.  Bnt- 
ler,  Jno.  P.  Bnttmi,  A.  Halter,  and  CBisrles 
MeClare  have  been  appointed  a  building  omn- 
mlttee  ot  Bt  Thoesa's  Churcli,  In  the  city 
of  Uncolu  and  state  of  Nebraska;  and 
whwess,  it  is  the  lnt«itloB  of  said  bnUdlng 
committee  to  enlarge  the  sold  8t  Theresa's 
Church,  and  to  erect  a  iMVochial  wSmol  baOA- 
Ing  in  the  dty  of  lAaeotn  and  state  of  Ne- 
braska: Now,  therefwob  we^  flie  midmlgn- 
ed,  do  hereto  promise  tatA  Mnd  onrsdves  In- 
dlrldnally  to  p^  the  sum  <xf  numey  placed 
opposite  our  individual  names,  to  oiaUe  the 
said  committee  to  carry  out  tbeir  said  inten- 
tions In  reference  to  the  aforementioned 
chordi  and  school,  vhtdi  sum  ot  moaey  is 
to  be  paid  in  Installmttits  as  f<rtlowa:  One- 
fifth  on  demand,  cme-flfth  mi  the  1st  <tf  May, 
one-fifth  on  the  1st  of  July,  one-flfth  on  the 
1st  of  October,  and  one-flfth  tm  or  before  tbe 
Ist  of  January,  1889."  Upm  a  trial  wiOioat 
the  intervoitlon  of  a  jury,  tba  district  court 
of  Lancaster  cotmty  rendered  judgment 
against  Vr.  Bgan,  the  plaintiff  In  error,  for 
the  fun  amoimt  ot  said  sabscription,  vlth  In- 
terest The  on^  qnesHon  presented  bj  tke 
record  is  whether  or  not  die  action  could  be 
maintained  by  the  plalntlfl  In  the  trial  court 
in  the  form  and  for  the  reasons  Indicated  by 
the  title  of  the  case  as  in  the  petition  set 
forth.  This  tifle  was  as  follows:  'Thunas 
Bonacum,  U8b(H>  ot  the  Boman  CatboUe 
Church  for  the  Lincoln  diocese,  who  sues  for 
himself  and  the  8t  Tlivesa'a  GathoUc 
Church  of  Lincoln,  Nebraska*  a  rdlglons  as- 
sociation, unincwporated,  and  the  membm^ 
of  ssid  religions  aasodatfcm,  who  are  too 
numerous  to  be  brought  b^ore  the  coort, 
plaintiff,  VB.  PaiTldk  Bgan.  defendant.**  It 
Is  observable  tbst  the  subscrtptton  papv 
heretofm  referred  to  did  not  designate  a 
payee.  It  merely  Indicated  the  purposes  to 
which,  when  ocdlected,  tbe  several  amorunts 
should  be  applied  1^  the  committee  referred 
ta  whldi  purpose  was  the  repairing  of  one 
building  and  the  erection  ot  another.  It  was 
fully  alleged  In  the  petition,  and  fairly  shown 
by  the  proote  iq>on  the  trial,  that  the  title  ot 
all  real  property  of  the  kind  upoa  Which  Uw 
designated  improvemoits  were  to  be  made 
was  held  the  bishop  of  the  dlooese  In 
which  SUA  iRt^terty  was  tftuoted;  waa  htfd 
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for  the  tmlnoorporated  association  heretofore 
iBoitioaed;  ttot  HxHUBfl  Bonacam  at  tbe 
(ime  of  the  trial,  and  for  tbe  wbole  time  oor- 
«red  by  the  traBsactloiui  theretn  lnv(4Ted, 
was  and  liad  been  eiich  biabop;  that  the  Im- 
provementa  oontemplated  In  the  subscription 
contract  bad  been  folly  completed  at  a  cost, 
as  shown  by  competeat  erldeooe.  of  $44,000; 
and  that  tbe  plalnttfl  In  error  had  refused  to 
make  any  paymmt  whatever  npon  his  said 
sabscriptlfXL  Tbcfe  was  not  mily  a  proper 
plaintiff  ta  the  action,  bat  there  was  solll- 
-dent  proof,  as  well,  to  sustain  the  Judsment, 
which  la  thereftwe  aflirmed.  Hw  other  oom- 
jnlaakHKBS  ooocor. 


SVANSON  T.  cm  OF  OMAHA 
(Supreme  Oonrt  eff  Nebraaka.  Jan.  2,  18&4.} 
VtrKiciPAL  CoRTDiuTions  —  CsAKeiNo  OtuDB  or 

After  &e  grade  of  a  street  had  been 
•eetabliafaed,  a  lotowner  adapted  his  hoildlDg 
-on  his  lot  to  conform  to  the  grade.  After- 
wards, a  new  grade  was  established,  by  reason 
of  which  the  front  of  his  building  was  left  more 
than  15  feet  abore  the  street  BOd,  that  a 
•dear  nr^adcrance  of  the  ffrid«oce  showed 
diat  the  damages  to  the  property  greatly  e*.- 
•eeeded  the  ape^  benefits, 
(airllabns  ^  the  Goort) 

f^Tor  to  district  oonrt,  Bon^aa  ooiuity-; 
Ferguson,  Judge. 

Action  by  Bretta  Svanson  against  the  dty 
of  Omaha  to  recorer  damages  to  plaintiff's 
pn^MTty,  remltlng  from  a  change  of  grade  in 
«  street  Thae  was  Judgment  tx  defend- 
ant, and  plaintiff  brings  error.  Rer^Bod. 

B.  O.  Burbank,  fur  plaintiff  In  error.  W. 
J,  Conn^  and  B.  J.  Oomiah.  AaaL  Otty 
AttTn  fiv  defendant  in  error. 

HAXWBIO^  O.  J.  The  plahitlff,  In  June. 
1890;  was  the  owner  of  the  south  half  of 
lot  10,  In  Uodc  6,  in  Konntz  &  Roth's  addi- 
tion to  Omaha,  and  had  erected  thereon  a 
large  wooden  building,  nearly  two  stories  in 
h^bt,  with  a  brtdt  basement  It  appears 
froji  the  erldenoe  tlmt  the  grade  was  estab- 
lished la  1883,  and  a  cliange  made  In  188T, 
and  she  bnllt  a  basement  wall  under  the 
bouse  to  adapt  It  to  the  change  of  grade  of 
1887,  and  the  front  of  the  house  seems  to 
hare  been  hat  two  or  three  feet  above  the 
lerel  of  tbe  street  In  June,  1800,  a  new 
«nda  was  established,  by  which  the  street 
in  front  of  the  house  was  cat  down  IS^ 
feet  The  peraona  appointed  to  appraise  the 
■damages  allowed  the  plaintiff  nothing,  and 
•on  appeal  to  the  dlatrtct  court  the  award 
was  affirmed. 

On  the  trial  of  tbe  cause,  Darld  Smeaton 
testifled  that  the  proi>erty,  before  the  change 
-of  grad^  was  worth  $4,500.  and  from  $3,000 
to  $3,200  afterwards.  Antony  Johnson  tes- 
tifled  to  snbstantially  tbe  same  facts.  B. 
F.  Searer  testified  that  the  property  was 
worth  about  $4,150  before  the  grading,  and 
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aboat  $2,900  afterwards.  Mark  A.  Upton 
placed  the  valoe  before  Oie  grading  at  $4,500, 
and  after  the  grading  at  about  $3,000.  Otto 
Johnson  testified  that  the  property  was  worth 
before  the  grading  about  $4,600,  and  after 
such  grading  about  $3,000.  These  men  are 
shown  to  hare  been  well  acquainted  with 
the  rolue  of  real  estate  in  Omaha  at  the 
time  stated.  The  defendant  called  three  wit- 
nesses, two  of  whom  were  In  Its  employ- 
ment (one;  apparently,  being  a  professional 
appmiser.  if  not  a  professional  witness,)  who 
testified,  in  substance,  that  the  ^>ecial  ben- 
efits were  about  equal  to  the  damages. 
When  required  to  parttculartse  as  to  the 
benefits,  they  failed  to  show  special  bene- 
fits that  were  of  any  great  value. 

None  of  these  witnesses  testified  to  facts 
that  showed  that  tbe  property  would  be 
worth  more  after  the  grAding,  and  the  lot 
and  building  lowered  to  grade,  than  It  would 
be  before  the  change  of  grada  This  would 
seem  to  be  the  test:  Is  the  property,  taken 
as  a  whole,  deducting  the  cost  of  lownlng 
the  buildings,  diminished  In  value  by  the 
improvement?  If  it  Is,  the  owner  should 
be  compensated  for  the  diminution  in  value. 
It  is  very  de^able  and  commendable,  even, 
for  a  dty.  within  reasonable  limits,  to  im- 
prove Its  streets,  but  it  Is  of  equal  Impor- 
tance to  protect  the  rights  of  its  citizens. 
When  a  grade  Is  established,  a  lotowner  on 
«uch  street  may  justly  aastnne  that  It  was 
made  In  good  faith,  and  may  buUd  accord- 
ing to  grade,  or  raise  or  lower  his  faoildings 
to  conform  to  the  grade.  If  the  grade  Is 
thereafter  changed,  so  that  his  buildings  are 
left  on  top  of  a  high  banb;  It  woold  seem 
but  Justice  that  he  shonhl  be  paid  tar  low- 
ering the  same  to  the  second  grade,  unless 
the  special  Imieflta  are  dear  and  manifest 
and  fully  equal  the  damages.  If  damages 
tor  a  material  change  nf  grade  made  from 
time  to  time  can  be  paid  for  bi  alleged  ben- 
efits, it  is  possible  to  baidcmpt  or  greatly 
Injure  the  credit  of,  persons  of  moderate 
means,  who  may.  be  required,  at  the  whim 
or  caprice  of  a  municipal  council,  to  raise  or 
lower  his  buildings  to  conform  to  changes 
which  are  often  unnecessary.  The  true  pol- 
icy of  every  municipality  and  community  li 
to  deal  jui^ly  with  all  property  owners  vtnth- 
in  its  boundaries.  If  the  public  reqidre  the 
use  of  private  property,  or  that  it  ahall  be 
damaged  for  public  use,  why  should  not  the 
party  who  requires  this  sacrifice  for  its 
own  benefit  bear  the  burden,  and  pay 
for  the  Injury?  This  might  impose  a  slight 
burden  on  all  the  ta:ci>ayer8,  but  would 
be  more  than  compensated  by  the  assur- 
ance to  every  property  owner  that  If  his 
property  was  taken  or  Injured  for  public 
use,  he  would  be  duly  compensated  for  the 
injury.  In  tbe  case  at  bar  the  proof  clearly 
shows  that  the  plaintiff  has  l>een  greatly  in- 
jured In  excess  of  the  special  benefits  shown 
by  tbe  proof.  The  verdict,  therefore,  does 
not  respond  to  the  evidence,  and  the  Judip- 
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meat  Is  revcraed,  and  the  cause  remancled 
for  further  proceedings.  The  otiier  Judges 
oMicur. 


FABQUHAS  et  aL  T.  HIBBON. 
(Snpreme  Conrt  of  Nebraska.   Jan.  4, 1894.) 
Ei  emptions—Isvbstort—Dbscki  prion. 

1.  The  testiinoiir  sustains  the  dalm  ai  th« 
debtor  that  the  prt^rty  levied  upon  was  ex- 
empt, and  not  subject  to  sale  upon  ezecatlon. 

2,  An  inventory  of  all  the  property  of  a 
debtor,  who  described  his  property,  in  general 
terms,  as  "three  barrels  of  Uqnor,  saloon  and 
fixtures,  and  cigars,  and  stock,  condsting  of 
bar,  liquors,  glassware,  and  mirror,  at  No.  220 
South  13th  street,  Omaha,"  is  not  void.  Al- 
though informal,  the  court  will  look  at  the  sub- 
stance, and  hold  it  anffident,  when  It  appears 
that  all  the  prw«^  descrihed  was  found  at  the 
place  designated. 

(Syllabus  by  the  Cotirt.) 

Error  to  district  court,  Douglas  coonty;  A. 
N.  Ferguson,  Judge. 

Action  by  Lewis  O.  Hlbben  against  David 
P.  Farquhar  and  others  on  a  constable's 
bond.  PhilntlfC  bad  Judgment,  and  defend- 
ants bring  error.  Affirmed. 

Cornish  A  Robertson,  for  plalntifls  in  error. 
E.  W.  Simml  and  Wm.  Slmwal,  for  defend- 
ant in  vror. 

MAXWELL,  G.  J.  On  March  11,  1890,  de- 
fendant In  error  filed  his  petition,  claiming 
of  plaintiffs  In  error  damages  In  the  sum  of 
$350,  and  for  his  cause  of  action  alleged  that 
the  plaintiff  In  error  Farquhar  was,  at  the 
time  the  defendant  In  error  claimed  to  have 
been  damaged,  a  constable  in  and  for  Doug- 
las county.  Neb.,  and  that  fala  coplalntlffs  in 
error  were  his  bondsmen;  that  on  the  24tb 
day  of  Fetouary,  1890,  an  execution  was  Is- 
sued on  a  Jtidgment  obtained  In  the  county 
court  of  Douglas  county  In  favor  of  Riley  & 
Dillon,  and  against  defendant  In  error,  for 
the  sum  of  ^300.92,  and  was  placed  In  the 
hands  of  Constable  Farquhar,  who  on  said 
day  leTied  the  same  upon  three  barrels  of 
whisky  belonging  to  the  defendant  In  errw; 
that  on  the  7th  of  March,  and  before  the  time 
of  sale  of  said  property  under  said  execution, 
the  defendant  In  error  made  out,  and  placed 
in  the  hands  of  said  officer,  Farquhar,  an 
affidavit  of  ocemptlonB.  The  petition  also  al> 
leges  that  said  affidavit  contained  a  list  of 
all  the  personal  propvty  of  which  the  de- 
fendant in  error  was  possessed,  and  that  he 
demanded  of  said  officer  that  the  three  bar- 
rels of  liquor  be  released  as  exempt.  In  ad- 
dition to  the  above,  the  petition  craitalns  the 
following  allegation:  "(6)  Plaintiff  furthw 
states  to  the  court  that  said  affidavit  of  ex- 
emptions shows,  and  plaintiff  alleges  the  fact 
to  be,  that  he,  long  prior  to  said  levy,  or  the 
Issuing  of  said  execution,  [bad]  given  a  mort- 
gage for  the  sum  of  $2,000  upon  all  the  prop- 
erty set  forth  in  said  affidavit;  *  *  •  that 
notwithstanding  said  property  was  exempt 
by  law,  in  lieu  of  a  homestead,  said  consta- 


ble did  on  the  8th  day  of  March,  1890,  seU 
said  whisky  under  said  execution,  to  the  dam- 
age of  said  plaintiff  In  the  sum  of  $350."  In 
answ€rlng,  the  defendants  Thomas  and  Bren- 
an  adopt  the  answer  of  the  defendant  Far- 
quhar. The  defendant  Farquhar  first  de- 
nies each  and  evety  allegation  contained  in 
the  petition,  exc^t  sudi  as  Is  spedflcally  ad- 
mitted in  the  answer.  It  Is  admitted  that 
Farquhar  was  a  constable,  as  alleged,  and 
that  his  coplalntlffs  In  error  were  his  bands- 
men. It  Is  also  admitted  that  an  affidavit 
was  filed  with  the  officer  by  the  defendAit 
in  error  on  the  7th  day  of  March,  1890,  but 
denied  that  the  same  gave  a  llstof  all  the  per- 
sonal property  of  which  the  defendant  In  er- 
ror was  at  that  time  possessed,  and  that  be 
demanded  said  three  barrels  of  whisky  an 
exempt.  The  answer  also  contains  the  fol- 
lowing: 'T>efendant  states  that  on  the  4tb 
day  of  March,  1890,  after  levy  was  made  as 
aforesaid,  and  prior  to  the  sale  of  said  pn^- 
erty  under  said'  execution  •  •  •  said 
plaintiff  was  the  owner  of  seven  barrels  of 
whisky,  five  thousand  cigars,  [and  other  per- 
sonal property  described  In  the  answer,! 
•  •  •  which  property,  excfept  the  three  bnr- 
r^  of  whisky  levied  upon  by  this  defendant, 
was  clear  and  free  from  all  incumbrance 
and  liens,  and  exceeded  In  value  the  sum  of 
one  thousand  dollars;  that  on  the  4th  day 
of  March,  1890,  prior  to  filing  any  nffldavit 
with  this  defendant,  and  prior  to  giving  any 
notice  whatever  to  this  defendant  that  he  In- 
tended to  claim  his  exemptions,  said  plain- 
tiff, fraudulently,  for  the  purpose  of  cheat- 
ing and  defrauding  his  creditors,  and  espe- 
cially the  plaintiffs  In  execution,  and  for  the 
purpose  of  hindering  and  delaying  said  plain- 
tiffs In  execution  in  the  collection  of  their 
judgment,  and  for  the  purpose  of  placing  h& 
property  subject  to  levy  or  execution  out  of 
his  hands,  sold  and  transferred  all  of  said 
above-described  property,  except  the  three 
barrels  of  whisky  levied  upon  as  aforesaid, 
by  a  chattel  mortgage,  and  in  oth»  ways  to 
this  d^endant  unknown,  and  did  not  at  any 
time  between  the  time  of  the  levy  of  the 
execution,  to  wit,  the  24th  day  of  F^ruary, 
1890,  and  the  sale  of  said  property  under  the 
same,  to  wit,  the  8th  day  of  March,  1800. 
point  out,  or  offer  to  point  out,  pn^eriy  oth- 
er than  the  three  barrels  of  whisky  levied  up- 
on as  aforesaid,  on  which  the  defendant 
could  levy  execution;  that  by  reason  of  the 
premises  the  said  plaintiff  elected  to  choose 
and  did  choose  said  property  disposed  of  as 
aforesaid  as  exempt.  In  lien  of  the  three 
barrels  of  whisky  held  by  this  defendant." 
It  Is  also  denied  that  the  property  described 
In  the  petition  was  mortgaged  prior  to  the 
date  of  the  levy.  The  reply  Is  a  general  de- 
nial of  the  new  matter.  On  the  trial  of  the 
cause  a  verdict  was  rendered  in  favor  of  the 
defendant  In  error  for  the  sum  of  $272.90. 
after  which  a  motion  for  a  new  trial  was 
overruled,  and  Judgment  rendered  <m  the  ya- 
diet 
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The  testimony  shows  that  after  the  levy 
the  debtcv  filed  an  Inventory  of  bis  prop- 
erty  with  the  oflBcer,  as  follows:  "In  cotinty 
coort  of  Douglas  Co.  Riley  &  DUlon  v. 
0.  Hlbben.  Inventory  of  the  whole  of  the 
personal  property  owned  by  L.  O.  Hlbben, 
of  Omaha,  Donglas  Co.,  Neb.:  3  bbls.  of 
Uqnor,  $270.00;  necessary  wearing  apparel, 
saloon  and  fixtures,  and  cigars,  and  stock, 
consisting  of  bar,  liquors,  glassware,  and 
mirror,  at  Na  220  South  IStb  street,  Omaha, 
12,000.00.  There  is  a  mortgage  upon  the  en- 
tire saloon  for  $2,442.80.  which  covers  the 
entire  value  thereof,  given  to  Isaac  Brown. 

"State  of  Nebraska,  Douglas  county— ss.: 
L.  O.  Hlbbeo,  being  first  duly  sworn,  d^ 
poses  and  says  that  he  Is  a  resident  of  the 
state  of  Nebraska,  and  the  bead  of  a  family, 
arfH  that  I  have  neither  houses,  lands,  or 
tuwn  lots  subject  to  exemption  as  a  home- 
stead under  the  laws  of  this  state,  and 
that  the  above  Inventory  contains  a  true 
and  correct  list  of  all  the  pvsonal  prop- 
p-Tty  owned  by  me.  [Signed]  L.  O.  Hlbben. 
SubsfTlbed  in  my  presence,  and  sworn  to  be- 
fore me.  this  7th  day  of  March,  1890. 
(Signed]  Wm.  Blmeral,  Notary  PubUc. 
[SeaL]  FUed  March  7th,  1889,  D.  P.  Far- 
qohar,  Constable." 

TherenpiHi,  an  appraisement  was  made  aa 
follows: 

"An  inventory  and  appraisement  of  the 
personal  property  of  Ia  O.  Hlbben,  made  this 
8tli  day  of  March,  1690,  by  R.  M.  Patterson, 
J.  E.  Van  GUder,  and  W.  O.  Van  Gilder, 
tbree  disinterested  freehcdders,  residents  of 
Doo^s  Ca,  Neb.,  being  duly  sworn  by  D. 
P.  Farqnbar,  constable  of  said  county,  as- 
sessed value  of  the  property  as  follows,  to 
wit: 

t  mirror  and  eopboard  |l!iO 

Olufware  and  sOverwax*   60 

3  bbls.  Uquor   270 

25  bottled  liqow   25 

T  pictures   18 

2  small  mirrors   16 

I  ice  box  and  contents   IS 

6  demijohns  and  contKits   20 

8  bottles  of  wine   10 

L200  dears   30 

Front  bar  and  working  board  and  at- 
tachments  6S 

Hot-water  am   fi 

1  itove   12 

8  CDStddors   S 

4  cbaira   2 

1  Innch  counter  and  fixtures   16 

1  gasoline  stove,  etc   S 

1  lee  box  and  contents   10 

Bottles,  barrds,  etc  ■  4 

ToUl  valuation   $739 

[Stgne^  "B.  M.  Patterson, 

B.  Van  Gilder, 
"W.  a  Van  Gilder, 
"Appraisers. 

"State  of  Nebraska,  Douglas  county— es.: 
I,  D,  P.  Tarquhar,  constable  of  said  county, 
do  ha%by  certify  that  R.  M.  Patterson,  J. 
B.  Van  Gilder,  and  W.  C.  Van  Gilder,  three 
freduM  resldenta  of  said  county,  were  called 
^  me  to  asaeM  the  value  of  said  property. 


and  appraise  the  same  as  above.  Given  un- 
der my  hand  this  8th  day  of  March,  1800. 
 ,  Constable" 

The  teatfrntmy  tends  to  show  that  there 
was  a  mortgage  upon  the  saloon,  flztorea  and 
contents,  for  a  large  amount,  and  that  this 
mortgage  was  executed  and  filed  before  the 
levy  of  the  ezecntton,  and  bi  our  view  the 
jury  would  be  warranted  In  finding  that 
It  waa  made  in  good  faith  to  secure  a  valid 
debt  It  la  very  evident,  also,  that  the 
deblOT  had  nelthw  lands,  town  lots,  nw 
hooaea,  and  that  he  was  entitled  to  the  bene- 
fit of  the  ezempti<m  ot  fOOO  in  personal  prop- 
erty, to  be  selected  hy  him.  In  addition  to 
the  speclfle  artlides  exempt 

Technical  objections  are  made  to  the  form 
of  the  Inventory.  It  la  not  a  modd.  1^  any 
meana,  but  fht  officer  seems  to  have  fOond 
and  appraised  the  pn^erty,  and  we  must 
conaldw  the  substance,  more  than  the  form. 
Taking  all  the  testimony,  U  is  very  dear  that 
the  invperty  eold  by  the  wB&cer  was  exempt, 
and  that  lie  is  UaUe  therefore.  There  la  no 
material  error  in  the  record,  and  the  judg- 
ment la  afSrmed.  The  other  Judges  concur. 


MFKHAN  V.  BLODOETT. 
(Supreme  Oonrt  trf  Wlsconain.    Dec.  29,  1893.) 
F0B8CLO8URB  Sals— TiMR— Bbttino  Aside  SIli. 

1.  The  date  of  a  foreclosure  judgment,  from 
which  the  year  must  elapse  before  sale,  Is  the 
date  when,  the  costs  being  taxed  and  entered 
therein,  the  judgment  is  signed,  dated,  and  filed, 
thongb  it  be  not  till  later  extended  on  the  rec- 
ord. 

2.  No  fraud,  surprise,  or  iguorance  of  facts 
bdng  shown,  a  fraeclosure  defendant  camiot, 
more  than  two  years  after  the  sale,  move  to  va- 
cate It  for  Inadequacy  of  price. 

Appeal  from  circuit  cotirt.  Portage  county; 
Charles  M.  Webb,  Judge. 

Suit  by  James  Meebnn  against  Brastus  L. 
Blodgett  to  foreclose  a  mortgage.    From  an. 
wder  vacating  the  sale,  plaintiff  appeala. 
Reversed. 

The  other  facta  fully  appear  In  the  follow- 
ing statement  by  PINNBY,  J.: 

Judgment  of  foreclosure,  and  for  a  sale 
of  the  mortgaged  premises  in  this  action, 
was  rendered  December  4,  1889.  It  waa 
dated  and  signed  by  the  judge  of  the  court, 
and  filed  with  the  derk,  on  that  day,  the 
costs  having  been  previously  taxed  and  In- 
serted therein,  but  it  was  not  recorded  or 
extended  upon  the  record  until  March  17, 
1890.  The  premises,  which  consisted  of  40 
acres  of  land,  were  advertised  to  be  sold  un- 
der the  judgment,  Febmary  7,  1891,  and  tm 
that  day  were  sold  to  the  plaintiff  for  the 
amount  of  the  judgment,  interest,  costs  of 
sale,  etc.',  amotmtlng  to  $785;  and  a  sher- 
iff's deed  was  executed  to  him,  and  thereafter 
recorded,  but  the  sale  had  not  been  con- 
firmed. The  defendant,  Blodgett,  the  mort- 
gagor,  on  the  4th  of  March,  1893,  more  than 
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two  yean  after  the  sale,  moved  to  set  it 
aside  on  tbe  ground  that  the  judgmeait  had 
not  been  entered  at  least  one  year  before  the 
premises  were  advertised  for  sale.  This  mo- 
tion was  founded  on  the  affldavits  of  the 
defendant,  Blodgett,  and  Oharles  P.  Mason, 
and  one  Malick,  tbe  latter  affidavit  being  to 
tbe  effect,  only,  that  he  (Malick)  was  then 
ready  and  willing  to  pay  the  sum  of  $2,000 
for  the  land,  and  to  bid  that  sum  for  It  In 
case  of  a  resale;  that  he  considered  ft  worth 
more;  and  that  its  value  was  increasing. 
Tbe  affidavits  upon  which  the  plaintiff  moved 
made  no  claim  that  the  consideration  for  tbe 
sale  was  inadequate.  The  affidavits  on  be- 
half of  the  plaintiff  were  by  himself,  to  tbe 
effect  that  In  1889  and  1890  tbe  property  was 
of  the  valne  of  fOQO,  and  no  more,  bat  that 
Its  value  bad  increased  of  late,  owing  to 
tbe  building  of  a  large  paper  mill  In  the 
neighborhood,  and  the  Improvement  of  the 
water  power  on  the  Wisconsin  river,  near 
which  It  is  sltnated,  and  that  the  value  of 
tbe  land  at  the  present  time  did  not  exceed 
(1.500;  that  he  bad  offered  It  for  sale  In 
1892  at  that  price,  but  could  not  obtain  It 
H.  W.  Lee  deposed  to  the  effect  that,  on 
behalf  of  the  plaintiff,  be  obtained  posse- 
sion of  tbe  land  soon  after  the  sale,  and  bad 
had  possession  for  him  ever  since,  that  the 
annual  income  did  not  exceed  |7S,  and  that 
tbe  amount  bid  for  the  land  was  more  than 
tbe  land  was  worth  at  the  time  of  the  sale; 
and  he  also  deposed  to  conversations  with 
said  Mason  In  respect  to  the  entry  of  the 
judgment,  and  with  tbe  defendant,  Blodgett, 
and  his  son  Charles,  In  relation  to  the  Judg- 
mmt  and  sale;  that  the  sale  was  made 
openly  and  wtthont  haste,  and  every  oppor- 
tunity given  to  persons  to  purchase.  A.  W. 
Sanborn  deposed  that  the  premises,  at  tiie 
time  of  the  sale,  were  not  worth  more  than 
(450,  and  Patrick  Meeban  that,  during  the 
years  1889  and  1800,  said  premises  were  of 
tbe  valne  of  |650,  and  no  more,  and  their 
present  value  does  not  exceed  $1,600.  After 
tbe  case  had  been  heard  upon  the  records 
and  flies  and  the  aforesaid  affidavits,  and 
taken  under  advisement,  leave  was  given  to 
counsel,  on  behalf  of  the  defendant,  Blodg- 
ett, to  file  certain  affidavits  or  affidavit  in  re- 
ply to  some  or  all  of  tbe  statements  contained 
In  the  affldavit  of  H.  W.  Lee,  read  at  tbe 
argument,  and  subsequently  defendant's 
counsel  filed  with  the  court  a  somewhat 
lengthy  affidavit  of  B,  L.  Blodgett,  sworn  to 
on  the  25th  of  April,  1803,  and  one  of  An- 
drew Lutz,  Jr.,  of  the  same  date,  and  an  affi- 
davit of  August  Krohn  on  the  next  day,  and 
also  one  of  W.  W.  MitcbelL  These  affidavits 
were  objected  to.  That  of  Blodgett  was  to 
tbe  effect,  among  other  things,  that  he  had 
rented  tbe  land  and  bouse  thereon,  before 
the  sale,  for  $150  a  year;  that  be  had  no 
knowledge  that  tbe  sale  was  to  take  place 
until  on  or  about  the  day  it  waa  made, 
but  he  was  informed  and  advised  by  differ- 
ent partlra  that  the  sale  wu  prematurely 


made,  and  was  Illegal  and  v<dd;  that  tbe 
plaintiff,  before  then,  bad  paromlsed  to  gin 
him  an  opportunity  to  redeem  from  tbe  judg- 
ment; that  he  has  an  otCest  from  one  Nel- 
son of  $2,000  for  the  land,  and  also  from 
one  Lutz  of  the  same  sum,  as  soon  as  be 
can  settle  with  the  plaintiff,  and  get  a  re- 
lease of  his  claim;  that,  a  few  days  after 
tbe  sale,  he,  with  Lutz,  went  to  tlie  plain- 
tiff, and  offered  iiim  the  amount  doe  on  the 
Judgm«it,  with  interest  and  costs,  and  de- 
manded a  quitclaim  deed,  but  the  plaintiff 
refused  to  give  It  Lutz  deposed  that  be 
considered  the  land  well  worth  $1,500  at 
the  time  of  the  sale,  and  was  now  worth 
$2,000,  which  be  would  be  willing  to  pay 
for  It;  and  be  corroborated  tbe  statement 
of  tbe  defttidant  as  to  his  offer  to  pay  tbe 
plaintiff  tbe  amount  of  tbe  Judgment,  4d- 
terest,  and  costs.  Krohn  deposed  that  tbe 
lands  were  wwtb  the  sum  of  $160  per  an- 
num prior  to  tbe  year  1801,  and  since  then 
a  greater  mim,  and  tbat  the  value  of  the 
property  was  from  $1,800  to  $2,00a  There 
was  no  claim  In  any  of  the  affidavits  that 
the  plaintiff  had  done  anything  to  deceive  or 
mislead  the  defendant  in  respect  to  tbe 
sale^  or  to  pnt  him  off  his  guard.  In  re> 
spect  to  the  affidavits  filed  after  hearing, 
the  drcuit  court,  in  deciding  the  motion, 
made  the  following  remarks,  which  he  or- 
dered shonld  be  incorporated  in  a  formal 
order,  namdy:  "While  I  allow  tbe  affidavits 
executed  on  April  26  and  26,  1883.  as  a 
wbtde,  to  go  on  tbe  flies,  I  want  it  under- 
stood tbat  I  did  not  consid^  or  regard  any 
portion  of  them,  except  such  as  may  be 
said  from  the  reading  of  them  to  rdate  to 
matters  mentioned  In  Mr.  Lee's  affidavit. 
I  want  that  fact  specially  mentioned  In  tbe 
order,  and  the  reason  for  it  because  tbe 
flies,  of  course,  show  these  affidavits  in  the 
whole;  and  I  want  the  order  to  recite  ttie 
facts  substantially  as  I  have  stated  them 
in  explanation  of  thai  matter,  so  that,  in 
case  the  order  here  announced  is  to  t)e 
reviewed,  the  supreme  court  will  know  just 
what  was  before  me,  and  what  portions 
of  tbe  record  were  not  considered,  and  the 
reasons  for  It"  The  order  contained  sub- 
stantially this  statement,  and  was  to  tbe 
effect  that  said  sale  be  set  aside  and  can- 
celed,  malntifl  appealed  thoefrom. 

H.  W.  Lee,  for  app^nt  Raymcmd, 
Lamoreox  &  Park,  for  respondoit 

PINNET,  J.,  (after  stating  the  facts.)  1. 
The  statute  In  relation  to  sales  on  judgments 
of  foreclosure  provides  that  "no  sale  shall 
be  made  until  the  expiration  of  one  year 
from  the  date  of  such  judgment  or  wder  of 
sale."  In  this  case  the  judgment  had  been 
drawn  up  and  signed,  and  tbe  costs  had  been 
taxed  and  entered  thorein;  and,  although  it 
was  dated  and  ffied  December  4,  1889,  the 
contwtiott  is  that,  as  it  bad  not  thai  been 
actually  copied  or  extended  upon  the  record. 
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It  was  not  a  completed  Judgment,  and  that 
tin  date  at  the  entry  of  the  judgment  to  the 
time  when  It  Is  so  recorded  or  extended  on 
the  record.  The  recording  of  the  Jndgrment 
after  Its  remdttion  to  the  mere  mtntotertal  act 
of  the  dei^  AH  that  InvolTed  the  exerdae 
of  Jn^dal  power  had  ta£:en  place  when  the 
Jndgmait  had  been  signed  by  the  judge  nud 
filed  with  the  derk.  The  costs  having  t>cen 
taxed,  the  som  necessary  to  redeem  the  prem- 
ises, and  prerent  a  sale,  had  been  ftnnU)'  ad- 
Juted  and  dedared.  The  object  of  the  stat- 
Bte  was  to  secnre^  to  tlie  party  entitled  to  re- 
deem, an  mtlre  year  to  do  so  after  the 
amount  necessary  to  be  paid  for  that  jmrpose 
had  been  asoertahied  and  definitely  declared 
by  the  Judgment  of  the  ^otrnt  We  are  clear- 
ly of  the  opinion  ttiat  the  date  of  tiito  Jndg- 
memt  was  December  4,  1888,  when  It  was 
signed  and  filed.  Whether  It  sboald  be  apv' 
attre,  and  carried  Into  effect,  was  In  no  prop- 
er cr  legal  sense  dependent  mpon  any  subse- 
quent act  or  omisdon  of  the  dark.  His  faQ- 
mre  or  rcAnal  to  record  It  could  not  prevent 
its  operation.  An  InadTertent  and  casual  ex- 
preB8l<m  In  the  case  of  Andrews  t.  Welch, 
47  vm.  1S2.  2  N.  W.  98.  to  rdled  on  as  sus- 
taining the  defendant's  contenticai.  This  pre* 
dae  question  was  not  InrolTed  In  that  ease. 
In  tliat  case  Hm  costs  had  not  been  taxed  and 
tnaerted  In  the  Judgment  one  year  before  the 
sale,  and  It  was  held  that,  "In  view  of  the 
object  of  Uie  statote^  *  *  *  the  year  does 
not  commence  to  run  against  a  party  entitled 
to  redeem  the  mortgaged  pretnlsee  until  the 
Jud^ent  to  perfected  by  the  insertion  there- 
in of  the  amount  of  the  costs  of  the  plalntltr," 
for  the  reastm  that  until  then  the  party  en- 
titled to  redeem  has  no  means  of  knowing 
what  amount  he  must  pay  to  the  plaintiff  or 
derk  for  that  purpose;  and  it  was  said  that 
"there  to  no  hardship  or  InconTenlence  in  re- 
qolring  the  plalntlfr  in  a  foredosure  action  to 
pertect  hto  Judgment  by  the  taxation  and 
InaertioD  of  the  costs  In  the  judgment,  in 
order  to  bar  the  mortgagor  or  his  assigns 
from  redeeming  the  same,  tmder  section 
8166,  [Rer.  St.]'*  It  to  manifest,  from  a  care- 
ful reading  of  the  opinion  of  the  court  In 
ttxat  case,  that,  had  the  costs  been  taxed 
and  Inserted  in  the  Judgment,  the  order  of 
the  circuit  court  would  not  have  been  re> 
versed.  It  has  never  been  held  by  this  court 
tbat  an  appeal  would  not  Ue  from  a  Judg- 
ment signed  and  filed,  and  In  which  the  costs, 
as  taxed,  had  been  inserted.  Cases  In  which 
it  has  been  ruled  that  until  the  Judgmmt  la 
actually  rendered  and  entered,  and  the  costs 
are  taxed  and  Inserted  therein,  an  appeal 
tba«ft^m  caonot  be  taken,  and  that  the  time 
within  which  an  appeal  may  he  taken  does 
QOt  begin  to  run  untU  then,  have  no  bearing 
apoa  the  question  under  oonsldaution.  When 
the  costs  have  been  taxed  and  inserted  in 
the  Judgment,  and  it  has  been  filed  with  the 


clerk.  It  Is  complete  for  all  the  purpoees  of 
this  statute.  It  is  a  completed  Judgment, 
within  the  meaning  at  the  law,  althontfi  not 

recorded, 

2.  While  we  think  that,  upon  a  fair  con- 
struction of  the  record,  the  sale  was  set 
aride  solely  upon  the  ground  that  the  Judg- 
ment was  not  complete  until  actually  record- 
ed, and  tiuit  it  took  its  date  from  that  time, 
and  not  because  of  Inadequacy  of  considera- 
tion, yet,  as  counsel  maintain  dlff^ott  posi- 
tions in  thto  respect,  and  the  record  to  not 
entirely  dear,  we  have  thot^t  It  right  to 
consdder  the  question  of  adequacy  of  con- 
sMcnUon.  altboDgh  It  Is  evident  tbat  the 
moticoi  was  made  upon  the  ground  already 
considered,  and  that  the  question  of  ade- 
qnacT  of  coaurideratlon  was  not  distinctly  pre- 
sented In  the  motion  papers.  Tbwe  to  not 
the  leaM  evidence  nr  fraud  at  aay  msfalr 
I^ctice  on  the  part  of  tt>e  platntflT  or  his 
attorney,  or  of  the  officer  who  conducted  the 
sale,  or  that  the  defendant  was  In  any  way 
Dilsled  or  snrinlBed  by  anything  that  they, 
or  either  of  them,  said  or  did.  It  to  the  set- 
tled practice  <^  courts  of  equity  In  this  conn* 
try  to  r^nae  a  resale  for  mwe  inadequacy  of 
price,  and  the  court  to  not  at  liberty  to  de- 
part from  thto  rule  where  no  other  cause  ex- 
ists. Btrottg  V.  Oatton,  1  Wis.  408,  427.  No 
other  ground,  save  mere  biadequacy  of  con- 
sideration, to  suggested.  It  to  not  denied  huh 
that  the  defendant  knew  that  the  sale  was 
about  to  take  place,  and  the  plaintiff  deposes 
that  he  had  often  soUdted  the  defendant  to 
redeem.  The  evidence  on  the  question  of 
valoe  took  a  wide  range,  and  was  very  gen- 
eial,  tcdidlng  to  show  that  the  land  may  have 
had  a  speculative  value  in  the  estimation  ot 
some,  and  not  in  the  estimation  of  others. 
The  defendant  had  full  knowledge  of  the 
facts  upon  which  he  now  dalms  the  sale 
was  premature,  and  should  have  been  set 
aside,  for  more  than  two  years  before  be 
made  bis  motkm.  He  has  slumbo-ed  oa  Us 
rl^ta  tar  a  longer  period  than  the  law  allows 
tor  the  taking  of  an  appeal  from  a  final  Judg- 
ment The  plalntitf  has  had  possession  of 
the  premises  In  the  moan  time,  and  no  ex- 
cuse vrimtever  to  shown  for  the  extraordinary 
d^y  In  making  thto  motion.  It  appears  that 
the  value  of  the  property  has  recently  mate- 
rially increased,  by  reason  of  Important  Im- 
provemento  near  It,  and  it  to  not  unlikely 
that,  after  the  sale  was  made,  tlie  def^d- 
ant  was  quite  wllUng  to  shape  hto  action  by 
the  course  of  future  events  In  that  respect 
We  think  that  he  was  guilty  of  such  laches 
as  to  deprive  him  of  the  right  to  make  thto 
motion  on  the  ground  of  inadequacy  of  con- 
sideration. No  BuflBdent  ground  was  shown 
for  setting  aside  the  sale,  and  the  order  ap- 
pealed from  must  therefore  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
according  to  law.  It  to  ordered  accordluf^. 
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7AimOT  T.  GATBS. 
(Sqpmn*  Oooit  of  'Wlicoiul&.    X>ea  29,  U03.) 

GuUtAKTT— COHTBIBtniON. 

LUndtf  Her.  St  I  2000,  abollBhin^  the 
distinction  between  actions  at  law  and  amts  in 
equity,  in  an  action  in  the  nature  of  implied  as- 
sum^t  br  a  gnarantor  for  contrlbutioQ  there 
obtains  the  equitable  doctrine  allowing  a  sore- 
t7,  who  has  paid  the  whole  debt,  to  recover 
antinst  his  cosureties,  who  are  Bolvent  and  re- 
side  in  the  state,  the  same  contribution  as 
tJioueh  they  were  the  only  sureties  bound. 

2.  In  an  action  by  a  guarantor  for  con- 
tribution, the  question  of  consideration  paid  to 
the  principal  is  not  tnvolTed. 

Aj^Kftl  from  supper  court,  Milwaukee 
county;  B>  N.  Austin,  Judge. 

Actkm  tqr  B.  O.  Faurot  against  Jankes  L. 
Gates,  for  contribution.  Judgment  for  plain- 
tiff.  Defendant  appeals.  AflOmed. 

The  oOxa  facts  folly  anKft'  In  tbe  firilow- 
tag  statemrat  by  OBTON,  J.: 

The  basis  of  this  acthm  Is  the  ft^wlng 
note  and  guaranty:  "11,000^  Chicago  llarch 
2nd,  1880.  Three  months  after  date,  we 
promise  to  pay  to  the  order  <tf  F.  A  Bates 
flftem  hundred  dcdlors,  at  Pork  Natitmal 
Bank,  here,  value  received,  with  eight  per 
cent  Interest  [Signed]  The  Fuel  Burner 
Tmat  Agreemoit  by  F.  A  Bates,  GenL  Mgr." 
BidcHTsed:  "For  ralne  received,  ve  hereby 
guaranty  payment  of  the  within  note  at 
4natarity,  or  at  any  time  thereafter,  with  In* 
twest  at  eight  per  cent  per  annum  nntll 
paid,  and  agree  to  pay  all  costs  and  ex- 
penses paid  or  Incurred  In  collecting  the 
8am&  [S^ned]  W.  W.  DcameHey.  B  a 
Faurot  F.  A  Bates.  James  L.  Qates."  A 
similar  gnaranly  Is  signed  by  "B  B.  Doa- 
nelley  and  Sons.  W.  W.  Donnelly,  Presl- 
d^t"  This  note  and  gnnranty  were  given 
to  replace  and  renew  another  note  and  guar- 
anty wbictx  had  been  given  before  ttiat  time, 
and  had  been  negotiated  at  the  bank,  and 
the  proceeds  thereof  applied  to  the  uses  of 
the  trust,  and  wbS^  was  then  due  and  un- 
paid. Thi^  wen  delivered  to  the  FaA  Na- 
tional Bank  of  Chicago,  the  bold«  oP  tbe 
tonaa  note,  and  said  formor  note  and  gnnr- 
anty were  delivered  up  and  retired.  The 
bank  asrtgned  boSA  note  to  one  Oscar  D. 
Wither  ell,  and  said  WithereJl  commenced 
an  action  In  the  court  common  pleaa  of 
Allen  county.  In  the  state  of  Ohio,  against 
said  guarantors,  to  recover  the  amoont  of 
said  note,  together  with  costs.  The  plain- 
tiff was  the  only  fme  of  said  guarantors  up- 
on wbmn  sorvlce  was  bad  in  said  action;  and 
having  no  defense  to  Said  action,  as  he  was 
advised  and  believed,  be  paid  sold  note,  and 
all  Uie  Interest  theretm,  and  costs  of  said  ac- 
tion, amounting  to  |1,000.Q0,  and  no  part 
tbiereot  has  been  r^ld  to  him.  The  idoln- 
tUf  has  been  informed  and  believes  that  the 
said  Fttd  Bnmer  Trust  Agreem«it  Is  now 
tauMdrait  and  the  said  W.  W.  Domi^ey,  B 
B  Donnelley  &  Sons,  and  F.  A  Bates  are 
now  insolvent,  and  nonresidmts  of  this  state. 
The  plaintiff  dunands  Judgment  against  the 


defendant,  as  the  other  and  remaining  guar- 
anty, for  one-half  of  said  sum  so  paid,  to- 
gether with  costs.  This  is  substantially  the 
complaint  The  material  facts  set  out  in  the 
answer  in  defense  of  the  .action  are  that  said 
note  was  dellvwed  to  one  Packer,  an  officer 
of  said  bank,  and  that  said  first  note  was 
thereupon  taken  up  and  retired;  that  said 
first  note  was  d^vered  to  said  Packer  or  the 
bank  for  the  imrptwe  of  raising  money  for 
tbe  purposes  of  said  trust,  but  that  said 
trust  or  the  trustees  thereof  never  rec^ved 
any  sum  of  money  whatever  for  said  note, 
or  any  other  conslderatl<m  therefor,  and  tiiat 
said  note  was  without  any  consideration  what- 
ever,—and  these  allegations  are  substantially 
the  same  as  to  the  second  note  or  the  one  In 
suit;  that  said  Pack»  delivered  said  last 
note  to  one  Roberts,  without  receiving  any 
ctmslderation  therefor,  and  said  Boberts  made 
an  assignment  for  the  ben^t  of  his  creditora 
to  (me  Oscar  D.  Withor^  and  said  note 
came  to  the  possesslcm  of  said  Wltherell  am 
the  assignee  of  said  Boberts,  and  without  any 
oOkt  conslderattraL  It  Is  cmiceded  that  all  the 
others  of  said  guarantors,  except  the  plain- 
tiff and  defendant  are  nonresidents  of  this 
stat^  but  the  allegation  of  their  Insolvency 
aK>ears  not  to  have  been  sustained  by  the 
evidence.  Tlie  allegations  as  to  the  suit  In 
Ohio  against  the  plalntlfl  as  guarantor,  and 
In  favw  of  said  Wltherell,  as  the  holder  of 
the  note,  and  as  to  the  payment  of  said  note, 
costs,  and  expenses  to  the  said  Wltherell 
by  tbe  plaintiff  during  the  pendency  of  said 
suit  appear  to  have  been  sustained  by  the 
evidence.  The  defendant  offered  to  prove 
that  the  said  notes  were  delivered  to  said 
Packer  or  the  bank  without  any  consideration 
therefor  to  the  maker  thereof,  as  alleged  In 
the  answer;  but,  on  objection  of  the  plain- 
tiff, said  offer  was  rejected  by  tbe  court,  and 
the  defendant  excepted.  On  the  concluslcm 
of  the  testimony,  the  court  directed  the  Jury 
to  find  a  verdict  for  the  plaintiff  for  the 
sum  of  $949.80,  this  being  one-half  of  Uie 
sum  paid  by  the  plaintiff,  with  Interest  and 
the  defendant  has  appealed  from  the  Jndg- 
ment  thereon. 

Winkler,  Fhinders,  Smith,  Bottum  ft  Vllaa. 
for  appellant.  Van  Dyke  &  Van  Dyke,  for 
respondent 

OBTON,  J.,  (after  statbig  the  facts.)  This 
Is  an  action  at  law  on  the  ground  of  an  Im- 
plied assumpMt  bron^t  by  the  plaintiff,  as 
one  of  the  gnaranttws,  he  having  paid  tbe 
whole  note,  interest,  and  costs,  to  recover 
from  the  defoidant  as  the  imly  other  resl- 
doit  gnarantor,  one-half  of  the  same.  Thv 
learned  couiuel  of  the  appellant  contends: 

1.  That  In  such  an  action  the  tlalntlff  cub 
recover  <mly  an  aliquot  part  of  the  whole 
note,  regard  being  bad  to  the  number  of  the 
guarantors,  'Mthont  regard  to  the  Insolvency 
or  honresldence  of  any  ot  them.  This  doo 
trine  unquestionably  obtained  formerly  In 
this  country  and  In  England;  but  now  many 
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of  the  states  carry  the  equitable  principles 
Into  aotkms  at  law,  and  malce  no  dlathic- 
tkMi  as  to  the  actlom  whether  at  law  or  In 
equity.    But  in  many  of  the  states  the  strict 
doctxliie  o<  contribution  In  actions  at  law 
•tm  preraila.   Inasmuch  as  the  right  of  con- 
tributlon  among  sureties  was  first  eataWlah- 
«d  as  an  equitable  principle  based  upon  and 
governed  by  the  maxim  that  "equality  Is  eq- 
(dty^**  it  would  seem  most  reasonalde  tliat  the 
principles  which  govern  contribution  in  suits 
In  equity  should  prevail  as  well  In  actions  at 
law.    According  to  the  equitable  doctrine, 
whoe  iHie  of  the  cosureties  has  paid  the 
wSuAe  debt,  he  is  ^titled  to  contribution 
from  such  of  his  cosureties  as  are  solvent 
and  within  the  state.   TbB  insolvent  and 
nonresident  soreties  are  simply  ignored.  The 
oonre^dent  is  treated  as  an  Insolvent  surety, 
and  neither  is  a  necessary  party  to  a  bUl  In 
eqni^  for  contribution;  and  so  should  it  be, 
we  think,  in  an  action  at  law.   2  Suth.  Dam. 
I  757;  UddeU  v.  Wlswell,  S9  Y t  866,  8  Atl. 
680;  Boardman  t.  Paige.  11  N.  H.  481;  Cui^ 
der  w.  Baker.  61  N.  H.  613;  Bosley  v.  Tay- 
lor, S  Dana,  167;  Stewart  v.  Qoulden,  02 
Mich.  143,  17  N.  W.  731;  Brandt,  Sur.  292; 
Stofy,  Bq.  PL  i  169;  Voas  v.  Lewis,  (Ind. 
Sup.)  25  N.  B.  882;  Johnson  v.  Yaoghn.  65 
HL  425;  Jones  v.  Blanton,  6  Ired.  Bq.  115. 
The  same  ultimate  remedy  for  the  defoid- 
ant  ooold  be  obtained  after  Judgment  in  ac- 
tions at  law  as  in  suits  in  equity.    He  could 
pursue  the  nonresident  surety  for  the  share 
he  ought  to  have  paid,  or  he  could  wait  t.n- 
tU  the  insolvent  surety  has  property  suffi- 
cient to  pay  his  share,  and  obtain  reimburse- 
ment from  him.   Boardman  v.  Paige,  supra. 
By  our  Btatate  (section  2884,  Rev.  Bt.)  the 
^laintilC  can  take  Judgment  against  one  or 
mare  ct  the  iHUtles,  Jointly  or  severally  Ita^ 
Hb,  who  were  SOTed  with  process,  although 
there  may  be  other  persons,  so  liable,  who 
were  not  aerred,  by  reastm  ot  their  nonresi- 
denc&   Any  ultimate  rl^t  the  defendant 
may  have  can  be  reserved  as  well  after  a 
judgment  at  law  as  in  equity.    Stein  v.  Bene- 
dict, 83  Wis.  611,  63  N.  W.  891;  section  2884, 
Ber.  St  The  equitable  doctrine  would  appear 
as  reasonable  in  an  action  at  law  as  In  a  suit 
In  eqiUty,  and  not  at  all  Inappropriate  to  such 
an  action.    By  the  following  authorities,  as 
veil  as  by  the  above,  these  principles  of  eq- 
uity have  been  enforced  in  actions  at  law:  4 
Amer.  &  Bug.  Enc.  Law,  p.  4,  and  note;  Wood's 
Slayne,  Dam.  426;  Henderson  v.  M(J>uffee, 
ao  Amer.  Dec.  659,  and  note;  Harris  v.  Fer- 
gmm.  2  Bailey,  397;  Burroughs  v.  Lott,  19 
Cat  12S;  linis  T.  Hyde,  19  Yt  59;  Magrud- 
cr  V.  Admire,  4  Ho.  App.  133;  Young  v. 
-Clark,  2  Ala.  204;  Btishnell  v.  Bushnell,  77 
Wla.  438,  46  N.  W.  442;  2  Suth.  Dam.  576, 
ML    In  Bn^and  the  Judiciary  act  of  1873 
has  been  held  sufQcient  to  destroy  thedistlnc- 
tlou  between  actions  at  law  for  oontribntlon 
and  suits  in  equity  for  the  same  purpose.  De 
€oL  Guar.  &  Sur.  marg.  p.  307;  Wood's 
JUayn^  Da^L  i  4SIS;  Henderson  t.  if<^nffee. 


20  Amer.  Dec.  561.  Our  statute  (sectlcm 
2600,  Rev.  Bt)  is  very  broad  In  Its  language 
abolishing  these  distinctions,  as  followd: 
"The  distinction  between  actions  at  law  and 
suits  In  equity,  and  the  forms  of  all  such  ac- 
tions and  suits,  have  been  abolished,  and 
there  Is  in  this  state  but  one  form  of  action 
for  the  enforcement  or  protection  of  private 
ri^ts,  and  the  redress  or  prevention  of  pri- 
vate wrongs,  which  is  denominated  a  'dvll 
action.' "  Bee.  also,  section  2644,  Id.,  as  to 
forms  of  pleading.  These  sections  were  ap- 
pUed  In  Peterson  v.  Bank,  78  Wis.  119.  47  N< 
W.  368,  where  the  ruling  of  the  circuit  court, 
declining  to  express  an  opinion  whether  the 
action  was  for  money  had  and  received  or 
for  tort,  was  held  not  to  be  errcmeous;  and 
in  Stein  v.  Benedict,  supra,  where  Mr.  Jus- 
tice PInney  naea  the  following  language  in 
his  o^nlon:  "Now  that  the  circuit  courts 
exercise  legal  and  equltalde  Jurisdiction  In 
the  same  action,  and  may  grant  any  relief 
which  could  formerly  be  obtained,  either  at 
law  or  in  equity,  there  is  no  necessity  what- 
ever for  instituting  a  second  action,  when  to 
do  so  would  only  tend  to  a  multiplicity  of 
suits,  which  the  law  abhors."  In  view  of  our 
statutes,  and  this  language  as  to  their  effect, 
we  may  well  hold.  In  harmony  with  the 
above  authorities,  that  In  an  action  at  law 
the  principles  of  equity  allowing  a  surety, 
who  has  paid  the  whole  debt,  to  recover 
against  his  cosureties,  who  are  solvent  and 
reside  in  this  state,  the  same  contribution  as 
if  they  were  all  of  the  sureties  bound  pre- 
vails. The  v^Ict  directed  Is  according  to 
these  principles;  the  other  guarantors  being 
nonresldrait.  If  not  Insolvent. 

2.  It  la  contended  by  the  learned  counsel 
of  the  appellant  that  the  court  erred  In  re- 
jecting the  offer  to  prove  the  want  of  con- 
sideration of  the  first  note,  and  therefore  of 
the  second  note  also.  This  action  Is  not 
teought  on  the  note  or  on  the  guaranty.  It 
Is  based  upon  the  ImpUed  assump^t  or  lia- 
bility, as  between  the  guarantors,  growing 
out  of  their  relations  to  each  othw.  This 
guaranty  is  of  the  payment  of  the  second 
note.  The  original  consideration  was  of  the 
first  note,  and  the  original  debt  or  obliga- 
tion had  already  been  Incurred  hy  the  first 
note,  and  long  before  this  guaranty  was  sign- 
ed. It  was  therefore  a  separate,  Ind^end- 
ent,  and  collateral  undertaking,  that  must 
rest  upon  Its  own  consideration,  and  the 
principal  does  not  Join  In  It  If  not  under 
seal.  It  must  have  an  expressed  consideration 
of  Its  own.  As  in  this  case,  it  was  "for  value 
received."  9  Amer.  &  Eng.  Enc.  Law,  68. 
and  many  cases  cited  In  note  2.  "No  ques- 
tion of  consideration  Is  involved  In  the  con- 
test between  cosureties,  for  they  enter  into 
the  undertaldng  without  reference,  as  be- 
tween tbems^ves,  to  the  consideration  paid 
their  principal.  If  his  contract  was  entirely 
without  consid^tion,  the  relative  rights  of 
these  parties  would  be  precisely  the  same, 
and,  on  payment  by  one,  the  right  to  con- 
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tribatkm  ta  cdcd  taito  eitetenea"  IBnnft, 
Snr.  i  282;  Care  t,  Bnmi,  6  AJa.  ?90;  Fleteb- 
er  T.  AckBim,  23  Vt  5S1.  I  bare  not  «pe> 
daOj  oonaldned  the  ease*  dted  in  appel- 
lant's brief  appamitlr  adTena  to  ttw  auH 
and  antbc^tiai  atxure  dted  oa  tha  anaatlon 
whetber  the  prtnctplea  of  eqnlty  dtoold  pr«- 
Tall  la  actlona  at  lacw  tar  coatiitmtioiL  Wa 
do  not  approve  the  TMiwrtng  of  those  eaaen, 
and  prefiBT  to  follow  the  euea  we  have  dted 
above,  as  betng  wen  cooaidered  and  mon 
reaaonable.  Bat  we  arc  diqwaed  to  hold  that 
oor  own  statute  abdUHaas  the  disthictlon  ba- 
tween  acttona  at  law  and  aolts  tn  eqntty  Is 
conchialve  «f  tiie  qneatloo.  ISils  dlipniw  of 
aU  tbe  vKstlons  isiaed  oi  tte  azsnment 
Tbe  Jodsnwat  of  tiie  aapertor  eoort  la  «^ 
flmed. 


8TATB  flOL       JONSS  t.  <U.TB& 

(SnpraM  Onort  of  WUcoaste.   Dtc.  38,  IflSBJ 

OmcB  —  Wan  Pbbsom  BLBoraft  Entitlid  to 
l*oasBs8ioi(  — Db  Facio  Opbuibk  —  PHOCBBDiaa 
TO  ObTAIX  POBBBaBIOH  — MAyPAMOa— HiRMLMB 

Ebbor. 

1.  Wlrere  a  person  faw  been  declared  elect- 
ed to  an  sffie*  br  the  prooer  caavaosinr  board, 
and  baa  recdred  hia  certificate  of  eleeaon  and 
dul7  qualified,  he  la  eotitled  to  the  poBsessioQ 
of  Bach  office  when  his  term  begins,  aa  against 
ererj'  one  escept  a  de  flicto  officer.  In  poasesaioa 
of  it  under  color  of  antboritr. 

2.  The  incumbent  of  aach  office  dnrinff  the 
VreviooB  term,  who  was  a  candidate  for  re-elec- 
tfon,  against  the  peraon  declared  by  the  ean- 
Taaaing  board  to  &•  tfaeted,  la  not  a  da  facto 
officer  as  against  waA  person,  and  is  not  en- 
titled  to  the  office  pending  a  contest  of  tbe  elec- 
tion. 

8.  Mandamna  Is  the  proper  retnedv  of  one 
deeted  clerk  <tf  the  drcnlt  conrt  to  enforce  hia 
right  to  posaeasioD  of  the  property  of  the  office, 
since  Rot.  St  U  977.  983,  which  authorize  pro- 
ceedings to  comirel  tbe  deliTer;-  of  books  and 
papera,  do  not  afford  any  means  of  obtaining 
eiu«  the  aeai  of  office  or  the  moneys  appei^ 
tainiog  to  it,  and  hence  do  not  aiford  an  ade- 
quate remedy  at-  law. 

4;  In  proceediags  for  sach  writ  the  fact 
that  defendant  can  show  tliat  ba  reeelTed  the 
greater  oumt>er  of  legal  votes  at  tbe  dectioc 
does  not  coostitnte  any  defense. 

S.  Though  the  alternative  writ  did  not  bear 
the  seal  of  the  eoart  and  was  signed  by  the 
drcoitjudge, instead  of  by  tlie  clerk,a  r^calto 
sustain  an  objection  to  it  by  motion  afiEected  no 
substantial  right,  and  does  not  require  a  rever- 
sal of  a  judgment  for  relator. 

Appeal  from  drcnlt  court.  Giant  counlr; 
Frank  M.  ITiab.  Judge. 

Petition  hj  the  state  of  Wisconsin,  on  the 
relatlMi  of  John  D.  Josea,  for  a  writ  of 
mandamus  directed  to  Joseph  G.  Oatea,  to 
comp^  bim  to  deUrw  to  rdator  tbe  moneys, 
retNHids,  books,  papera,  seala,  and  oth&e  prop- 
erty belonging  to  the  office  of  tbe  clerk  of 
the  drcuit  court  of  La  Fayette  county.  From 
a  Judgment  granting  a  povmptory  writ,  de- 
fendant appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing atatement  by  WINSLOW,  J.: 

It  appears  by  tbe  relatioo  that  the  reiator 
and  tbe  anKlUnt  were  rival  eandUlatea  tat 


said  oOoe  at  tha  sencral  clacHm  bdd  No- 
vember  8,  ISBS,  the  ^pdlant  then  belag  tbe- 
Incnmbent  of  said  office:  that  tbe  county 
caavasaen  decided  that  tbe  rtisttr  reedTed 
234S  Totsa,  and  the  app^OaaC  3,843  votea, 
and  the  eoon^  (dark  tberwipua  laaoed  to  re- 
lator a  certtieate  of  dcetlan,  la  dne  firm  of ' 
lav;  that  rdatov  doly  qnallfled,  by  glTiar 
tbe  bcMid  and  taklnr  tbe  eatt  required  by  law^ 
fbat  bia  bCHid  waa  didy  appnyrad,  and  depos* 
ttsd  with  tbe  reglater  vt  deeds  at  said  eonn- 
ly;  tbat  en  tbe  10th  of  Jannary,  1808.  be  de- 
manded of  appdlant  powMnton  of  Oe  mon- 
e^  reoorda,  books,  pimen,  aeak,  and  ottacr 
p«V«ty  cC  tbe  ofllee,  bat  tbat  arocflant  re- 
foaed  to  aKTCBder  them,  aad  baa  vwet  ataice- 
pretended,  vltboat  risht,  to  dtacharge  ttie  dn- 
tlca  of  aald  efBei^  aad  reeelTe  the  faes  ttitra- 
oC   Upon  thla  velatlon  aa  alteraatlTe  writ  at 
maadamus  tamed  out  of  tbe  drcnlt  conrt 
fee  vfaieh  appeflant  nude  vetorn^  admitting 
that  the  partiea  were  Hni  eandldatea  Mr 
said  offloe  at  the  general  deedon  in  1882. 
The  return  fbrther  substantially  admitted  the- 
caaTaaa  ef  the  Tuto,  tbelsaaaaee  of  tbe  eer- 
ttflcate  to  the  relator,  aad  the  rdatoKa  anali- 
fleatloa  ttx  the  office,  settlnr  forth,  however,, 
some  alleged  defects  in  tbe  canvass,  and  ttie- 
glviaff  >d  the  bmid,  vUtib  are  not  r^arded 
aa  of  anffldent  importance  t»  atatft  The- 
letom  then  statea  aa  a  defteee  that  the  ap- 
paUant,  hi  Hut  recdred  at  socb  efectioD  2,- 
848  ToCca,  and  was  elected  by  a  majority  at 
8  Toteo;  that  4  of  the  votes  so  cast  for  bim 
at  a  oertatat  prednet,  though  cast  by  legally 
QuaHfled  electors,  were  not  counted  for  him- 
by  the  tnspeetors,  tart  were  returned  as  de- 
fectlre.  because  they  were  Indorsed  by  one  bal- 
tot  dofc  only,  laatead  of  by  both  ballot  dertn;. 
or  by  one  baHet  derk  and  an  Inspector;  that 
it  was  by  the  tbrbwbig  oat  of  these  4  TOtea- 
that  tbe  relatcr's  apparent  majortty  was  se- 
cured.  The  retnrn  further  states  that  ap- 
pelant didy  quaUfled  for  the  office  by  glvlar 
boad  aad  taking  tbe  oath  of  office,  aad 
dalma  tbat  be  bae  been  and  ia  now  derk  or 
anch  court,  and  will  continue  to  be  such  un- 
til the  first  Monday  tn  January,  1895.  The- 
rdator  demnned  to  tbe  return,  aa  Insnffl- 
dmit  to  cmstltnla  a  defense  or  counterdalm,. 
and  tbe  dreolt  conrt  austahted  snch  deniur- 
rar,  and  ordved  the  Issuance  of  the  peremp- 
tory writ  of  mandamus  as  prayed  tn  TtiBr 
tion.    Ostes  appeals. 

Orton  &  Osboru  and  Wllsim  &  Uartta, 
appeUant   Murphy  &  Gaxdnw,  Cor  rsapu^ 

ent 

WINSLOW.  J.,  (after  stating  tbe  faeta.)- 
It  dearly  appears  by  tbe  statemmta  of  tbe 
relation  and  the  expressed  or  ImpUed  ad> 
missions  In  the  return  that  the  relator  waa 
dedared  dected  to  the  <tfClce  of  cietk.  at  tbe 
drcuit  court  of  La  Fayette  county  by  the 
county  board  of  canT&asers  of  that  county; 
that  he  recdved  tbe  proper  certificate  of  eJec- 
t&oB  to  that  office;  and  that  be  qoaUflcA 
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therefor  as  required  by  law;  nteo,  that  the 
defendant  woa  the  former  lucambent  of  the 
officev  and  has  retained  posaeaston  of  the 
«ame  after  the  expiration  of  his  term,  witb- 
ent  certificate,  commission,  or  other  semblance 
of  aothortty  <h>  right,  but  he  dalms  that  be 
can  show  that  be  In  fact  rec^rsd  tbe  greater 
immber  of  votes  far  tbe  offloa 

Tbe  question  first  jyesented  Is,  what  ^ect 
is  to  be  ^ven  to  the  canvass  and  certificate 
of  election?  Is  tbe  canvass  a  mere  exercise 
Id  addltltm,  to  ascolain  which  oolunm  of 
flgaree  is  the  greaterf  Is  tbe  certificate  only 
a  tropby  glv^  to  the  vlctw  in  tbe  doctoral 
battle,  which  la  good  for  notblnc  except  to 
ezblMt  to  admlrlnc  friend^  or  hang  upon 
the  wall  aa  an  erldeDOe  of  ptdltlcal  prowess? 
If  these  questlfms  are  to  be  answered  In  the 
affirmative,  then  the  canvass  and  tbe  issu- 
ance of  tbe  certificate  are  evtdmtly  as  nse- 
lesB  as  tber  are  harmless.  We  think,  bow- 
ever,  tbat  there  Is  a  substantial  right  con- 
ferred by  the  canvass  on  the  person  de- 
dared  to  be  elected,  of  which  right  the  cer- 
tificate Is  the  legal  e^eoce.  The  canvass 
li  for  a  purpose.  It  is  to  detennioe  who  was 
elected  to  the  office.  It  Is  conducted  by  a 
tribunal  created  by  Hie  law  to  ascertain  and 
decide  that  very  <iaeBtion,  aad  its  determlna- 
tkm  mrntt  have  seme  effect  Now,  tbe  effect 
whldi  It  bas  plainly  must  be  to  determine 
who  Is  dected  to  the  office.  Not  necessarily 
to  deto^ne  the  fact  pwmanently  or  be- 
yoDd  tbe  possibility  of  revision  or  reversal, 
but  to  determine  the  fact  for  the  time  bdng. 
and  until  a  different  result  be  reached  In  a 
proper  proceeding  to  contest  the  title  of  tbe 
oertlfleate  holdw  to  tbe  office.  Aa  against 
any  Intruder  In  tbe  office,  and  In  fact  as 
asalnst  an  tbe  world,  »cept  a  de  facto  offi- 
cer la  poesesrioD  of  the  office,  under  color 
of  atithorlty,  the  fact  ts  settled  by  the  de- 
termituLtlon  of  the  canvassers,  until,  in  a 
pro^wr  proceeding,  tbat  determination  Is  re- 
versed. This  doctrine  is  In  accordance  with 
tbe  uniform  current  of  authority.  McCrary, 
Elect.  H  204-221,  and  cases  cited;  MerrlU, 
Hand.  I  142.  A  moment's  reflection  will  con- 
vince any  mind  that  this  Is  not  only  a  rea- 
sonable doctrine,  but  tbe  only  doctrine  which 
can  be  tolerated.  There  will  arise  many  dis- 
puted elections.  It  may  sometimes  consume 
much  time  to  det^mlne  finally  and  concln- 
Mvely  who  was  elected.  In  tbe  mean  time 
the  pnUlc  welfare  imperatively  demands 
that  tbe  office  be  occupied  by  some  one  em- 
powered  to  discharge  Its  duties.  Who  aball  It 
be?  Shall  it  be  tbe  man  who  bears  tbe  certifi- 
cate, and  has  In  his  favor  the  adjudication  of 
the  tribunal  created  by  law  to  primarily  decide 
tbat  question,  or  shall  It  be  by  an  intruder, 
with  no  color  of  authority,  with  neither  cex^ 
tlficate  or  commission  of  any  Idnd,  who,  by 
accident,  being  In  possession  of  the  office, 
says  tbat  he  was  In  fact  elected  thereto? 
There  can  be  but  one  reasonable  answer  to 
this  question.  Plainly,  the  man  with  the 
certificate  and  tbe  canvass  in  his  favor  must 


be  admitted  tio  the  office,  lustU  a  competent 
tribunal  revnMS  the  decision  of  the  can- 
vassers. Any  other  doctrine  would  be  sub- 
vnralve  of  all  law  and  order.  The  prior  In- 
cnmbent  could  as  well  turn  over  the  pos- 
session of  the  office  to  another  defeated  can- 
didate, on  the  preteDBe  that  he  knew  this 
other  candidate  was  really  elected,  as  to 
hM  pcsDooolon  bime^.  Thus,  the  lurior  In- 
cumbent would  become  the  Judge  of  the 
prima  fade  title  to  tbe  office,  instead  of  the 
canvassing  board.  Tbe  opportunities  thus 
afforded  to  defeated  oandldatee  to  tempora- 
rily tbwart  the  will  (rf  the  people  need  only 
be  snsgested;  tbey  need  not  be  dwelt  upon. 
It  seeBB  Tei7  dear  to  us  that  the  power  to 
decide  tbe  prima  facie  right  to  an  office  lies 
with  the  canvaastng  board.  This  prima  fade 
rifl^t.  If  it  meeos  anything,  must  mean  that 
the  person'  having  it  has  tbe  right  to  tlie 
possession  of  the  office  and  its  books,  papers, 
and  other  property,  when  his  tenn  of  office 
begins,  if  be  bos  duly  qualified.  To  this,  we 
think,  there  Is  but  one  exception,  and  that 
in  when  the  office  is  already  filled  by  a  de 
facto  officer.  Iliere  has  bem  much  dis- 
cussion as  to  what  will  constltote  a  de  &cto 
officer.  It  Is  not  material  here  to  consider 
who  may  5e  a  de  facto  officer  as  to  third 
pereons  and  the  public  In  geno^  The  ques- 
tion la,  who  is  a  de  facto  officer,  as  against 
tbe  person  holding  a  certlficato  of  election, 
who  has  duly  qualified,  as  required  by  law? 
On  this  question  tbe  law  is  well  settled.* A 
de  facto  office  is  one  who  is  tn  possession  of 
an  oAce,  and  discharging  its  duties,  under 
color  of  atUbority.  McCrory,  Elect  (8d  Ed.) 
i  218;  2  DUl.  Mud.  Corp.  i  S92.  By  color 
of  authority  is  meant  authority  derived  from 
an  eleotloo  or  appointment,  however  irreg- 
olar  or  Informal,  so  that  the  lncuml>ent  be 
not  a  mere  volunteer.  H,cCrary,  Elect.  S 
21&  Tested  by  this  rule,  it  Is  apparent  that 
tbe  d^endant  Is  la  no  proper  sense  a  de 
facto  officer,  as  against  the  relator.  There 
lias  been  no  canvass  or  determination  by 
any  one  in  bis  favor,  nor  has  he  any  certif- 
icate, ciHnmlsBlMi,  or  authority  from  any 
person,  officer,  or  board  purporting  to  au- 
thorise him  to  discharge  tbe  duties  of  the 
office. 

Tbe  defendant  not  being  a  de  facto  officer, 
It  was  his  duty  to  surrender  to  the  relator 
the  propMty  of  the  office  at  the  commence- 
ment of  the  rdabv's  term.  Such  a  sur- 
render would  have  been  sltnply  a  recogni- 
tion of  the  relator's  prima  facie  titie  to  tbe 
office  under  the  canvass  and  certificate.  It 
would  not  have  affected  any  right  the  de- 
fendant might  have  to  ctrntest  the  election 
of  rdator  in  a  proper  proceeding.  If  it  was 
the  right  ot  relator  to  be  admitted  to  the 
c^ce  under  his  prima  fade  titie,  and  bold  it 
pending  a  contest.  It  is  evident  that  the  right 
may  be  enforced  by  mandamus.  Bladcstone 
says  the  writ  issues  in  "all  cases  where  a 
party  bath  a  right  to  have  a  thing  done,  and 
bath  no  other  specific  means  of  compelling 
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Its  pecfmuanee,"  S  BL  Comm.  110.  The 
4athorItles  are  nnmerans  that  mandamus  Ib 
the  appropriate  remedy  In  such  a  co^e.  Mer- 
rUl,  Mand.  SI  142,  143;  People  t.  Head,  25  m. 
325;  Crowell  t.  Lambert,  10  Mimi.  369,  (GIL 
290;)  State  t.  Shwwood.  16  Minn.  221,  (OIL 
172;)  Stater.  Chuix:hlll,  15Minn.4fiE»;<GiL869;) 
State  T.  Jaynee.  19  Neb.  161, 26  N.  W.  711.  It  to 
«aklthatther^torha«an  adequate  remedy, 
under  the  statute,  by  proceedinga,  to  compel 
the  delly^  of  books  and  papers.  Rev.  8t 
H  977,  983.  It  IB  quite  erldrait  that  these 
statutory  provWons  afford  no  adequate  rem- 
■ed7  to  the  relator.  Th^  ^Tlde  only  tor 
the  ddlrery  of  books  and  papers.  In  the 
preset  case  the  seal  of  ofR<x,  and  the  mon- 
•eys  appertaining  thweto  are  also  desired, 
and  neither  could  be  obtained  a  proceed* 
Ing  under  the  statute.  We  think  the  stat- 
ntorj  proceedliv  Inadequate. 

Having  hdd  that  the  relator  had  a  dear 
Tl^t  to  the  po88essi<Hi  of  the  ofilce  and  Its 
property  under  hto  prima  fade  tlUe,  and 
Hiat  mandamns  to  the  aK«oprlate  remedy 
to  enforce  that  ri|^t,  the  case  to  practically 
disposed  of.  The  rdator**  right  to  possession 
ondw  hto  prima  fade  tlOe  to  not  affected 
by  tlie  fact  that  d^endant  may  be  able  in 
-quo  warranto  proceedings  to  soeccssfuUy 
contest  rdator's  prima  fade  tide.  Pending 
such  a  contest,  as  we  have  semi,  the  rdator's 
right  to  poeseeidon  to  porfect,  as  against 
«Tery  one,  exc^t  a  de  faeta  officer,  hddlng 
under  color  of  authority;  and  d^endant  to 
not  such  an  <^cer.  TtilB  makes  it  very  plain 
that  the  defradant's  allegatlws  tending  to 
show  that  he  recdred  the  greater  nnmbw  of 
legal  TOtes  at  the  declloa  was  not  plead- 
able as  a  d^oue  to  thto  mandamus  proceed- 
ing; hence  we  ex.pr6a»  no  (pinion  on  the 
qoestlcm  whether  the  fonr  rotes  which  lacked 
the  signature  of  one  ballot  deric  were  In 
fact  legal  rotes  or  not  It  to  a  most  Interest- 
ing question,  and  by  no  means  free  from 
doubt,  bnt  It  cannot  pn^petty  be  dedded 
here. 

Judgment  for  the  relator  In  these  manda- 
mus proceedings  does  not  determine  the  final 
rights  of  the  parties;  It  simply  determines 
that  rdator  bad  a  right  to  immediate  pos- 
sesion under  hto  prima  facie  title.  It  might 
perKaps  determine  the  final  right  had  both 
parties  choaen  to  lltlmite  It  in  thto  proceed- 
ing, Imt  the  relator  has  not  choaen  to  liti- 
gate it,  but  has,  by  demurrer,  challenged  the 
sufficiency  of  the  return.  Mandamus  la  not 
the  proper  proceeding  in  which  to  contest 
an  dection.  Mercer  r.  Solllran,  83  Wis.  418, 
53  N.  W.  677.  It  appears  that  the  altematire 
writ  In  thto  case  was  defectlre^  In  that  it 
was  signed  by  the  drcuit  Judge,  instead  of 
the  derk  of  court,  and  it  did  not  bear  the 
seal  of  the  court.  The  objection  was  duly 
taken  by  motion,  but  orermled.  The  aiter- 
natlre  writ  to.  however,  little  more,  in  legal 
effect,  than  an  order  to  show  cause.  People 
r.  New  York  Common  Pleas,  13  Wend. 
6^-655,  note.  Strictly,  probab^  the  objec- 


(WlB. 

tlon  should  hare  been  sustained,  but  we  do 
not  regard  the  aror  as  affecting  any  sub- 
stantial right,  and  shall  not  rererse  the 
Judgment  oa  that  acconnt  Rer.  St  i  2820. 
The  qnestlona  inndred  In  this  case  were 
rery  fully  discussed  by  the  late  Mr.  Justice 
TaylM-  in  the  case  ot  Snperrlsors  r.  O'Mal- 
ley,  46  Wis.  86,  60  N.  W.  621.  and  the  con- 
dosiuis  there  stated  are  Identical  with  the 
ctrndnstons  reached  in  thto  opinloo,  and 
stated,  pertiaps,  with  greater  force  and 
povptcolty.  Inasmuch,  howerer,  as  that 
case  was  not  a  contest  betwem  the  paittos 
claiming  the  office,  and  these  qnestlona  were 
only  o^terally  Inrolred,  we  hare  deemed 
It  proper  to  rerlew  the  qpeatlon  «■  an 
OTiginal  one.  Jndgmoit  aflbmed. 


THOMPSON  T.  JOHNSTON  BROS.  00. 
(Supreme  Court  of  Wiscondn.    Dee.  29, 1893.) 
Mastbb  akd  BiBTAliT— Dspsonrs  Afpliaxcis. 

1.  Deceased,  employed  to  mn  a  frdght  d- 
«Tfttor,  was  found  Jammed  between  Its  plat- 
form and  the  underside  of  a  hatchway,  one  leg 
hanging  orer  the  edge  of  the  platfcvio,  arms 
extended  towards  the  check  ropes,  and  two 
finfr^rs  cut  off.  The  cable,  and  the  drum  on 
which  it  was  wound,  were  onguarded,  the  for- 
mer Iwlng  in  Uae  with  and  near  the  check  ropes, 
and  the  umm  dose  to  the  eleratorway  and  to 
the  ceiling.  Laws  1887,  c.  640,  requires  ail 
gearing,  hoists,  elevators,  and  drama,  so  pUced 
as  to  endanger  serrants  in  their  work,  to  be 
securely  guarded.  BM,  that  the  iaij  was  Jus- 
tified In  finding  that  deceased  had  caught  bold 
of  the  cable  In  mistake  for  a  checkrope,  had 
his  hand  cau^t  by  the  drum,  and  fallen;  that 
die  elevator  was  not  a  reasonably  safe  appli- 
ance; and  that  ita  unsafe  condition  waa  the 
proximate  cause  of  the  accident. 

2.  A  boy  of  16,  with  little  experience  of 
freight  devators,  and  having  opmted  that  In 
question  only  4  days,  when  injured  by  catching 
bold  of  the  cable  in  mistake  for  the  neighboring 
check  rope  cannot,  a«  a  matter  of  law,  De  char- 
ged with  negligence,  nor  with  having  assumed 
the  riak  cc»nseanait  on  faia  empl<ver'a  breadi  ot 
the  statute  in  failing  to  guard  the  cable  and  Its 
drum,  placed  dose  to  the  passageway  of  the  d- 
evator. 

3.  To  permit  an  expert  to  testify  that  an 
act  forbidden  by  atatute  is  negligent  to  hann- 
lesB  error. 

4.  An  norebuked  statement  of  ptointifl's 
counsel  that  he  can  ahow  that  another  nad  been 
imp»iled  the  appliance  complained  of,  all 
evidence  of  such  occurrence  bdng  exdoded,  to 
DO  ground  for  reversal. 

6.  The  jury  being  authorized  (Rev.  St  H 
4266,  4266)  to  give  such  damages  as  they  may 
deem  fair,  in  reference  to  the  pecuniary  injury 
resulting  from  the  death,  there  waa  no  error 
la  allowing  plaintiff,  a  Widow,  mother  of  the 
boy  of  16,  deceased,  to  testify  how  many  chil- 
dren ahe  had,  and  what  were  the  mortgage  and 
taxes  on  her  homestead;  the  court  diazglns 
that  plaintiff  would  have  been  caititled  to  de- 
ceased's wagea  only  till  he  came  of  age.  unless. 
In  view  of  Her  drcnmstancea,  she  might  after- 
wards have  become  dependent  on  him,  and  than 
only  for  due  support. 

Appeal  from  drcuit  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  by  parollne  Thompson,  admintotra- 
trix  of  the  estate  of  Gustar  Thompson,  de- 
ceased, against  the  JcAnstim  Bros.  Oom- 
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pan/,  for  n^cUgently  causing  tbe  death  of 
■aid  Uustav.  Judgment  for  plaintiff.  De- 
fendant appeals.  Affirmed. 

The  other  facts  folly  appear  In  the  follow- 
Ins  statement  by  CASSODAY,  J.: 

It  m^^etOB  from  tbe  record  that  tlie  de- 
fendant was,  at  the  times  bcrdnatter  men- 
tioned,  and  now  la,  a  ocnrpwatlon,  wganlzed 
onder  the  laws  of  this  state,  engaged  In 
carrying  on  the  steam  bakery  and  candy 
mannfacturing  business  in  Milwaukee;  that. 
In  the  building  In  which  the  defendant  trans- 
acted such  business,  there  was  a  steam 
freight  elevator  operated  by  the  defendant; 
that  March  21.  1890,  the  said  Intestate,  whUe 
in  the  employ  of  the  defendant  In  running 
and  operating  said  elevator,  was  killed;  that 
March  .1,  1892,  the  plaintiff  was  appointed 
administratrix  of  bis  estats;  that  thereupon 
this  actum  was  commraced,  on  the  alleged 
ground  that  the  said  Gustav  was  killed  by 
the  wroogfol  act.  ne^ect,  and  default  <tf 
the  defendant,  l^e  defendant  thereupon  an- 
swerad  br  way  of  admissions  and  dentals, 
and  allocBd  contributory  negligence  or  care- 
lessness on  tbe  part  of  said  deceased.  At 
the  close  of  the  trial  the  Jury  returned  a 
special  verdict, 'to  the  effect  (1)  that  the 
freight  levator  of  the  defendant,  upon  which 
said  Intestate  lost  hla  life,  was  not  a  rea- 
stMiaUy  safe  appliance,  as  respected  the  ptf- 
son  employed  to  operate  It;  (2)  that  the 
onsafb  oondltkm  of  said  elevator  was  the 
approximate  cause  of  the  Intestate's  death; 
<3)  that  the  Intestate  was  not  of  sufficient 
age  and  experience  to  comprehend  the  dan- 
ger of  operating  said  elevator;  (4)  that  the 
intestate  was  not  guilty  of  any  negligence 
want  of  ordinary  care  Id  tbe  operating 
of  said  elevator  which  proximately  caused, 
or  contributed  to  cause,  bis  death;  (D)  that 
the  boy  did  not  try  to  shut  the  elevator 
Aoor  with  his  foot,  nor  did  he,  while  so  do- 
ing, lose  his  balance,  and  fall  partly  from 
tbe  east  side  of  the  elevator  platfcwm,  and 
so  get  caught  between  the  platform  and  the 
floor  before  be  could  extricate  himself;  <^ 
that  said  intestate  did  accidentally  seize  the 
«aUe  by  which  the  elevator  was  moved 
up  and  down,  before  he  f^  upon  the  platr 
tmm,  instead  of  one  of  the  "check  lines," 
so  called,  and  his  hand  was  thereby  drawn 
Into  the  drum  around  which  said  cable  was 
colled;  (T)  that  the  defendant  was  guilty  of 
negligence  in  permitting  said  elevator,  or 
causing  the  same,  to  be  used  In  Its  business 
without  alteration  In  the  respect  In  which 
Uie  same  was  dangerous  to  the  person  oper- 
adng  It;  (8)  that,  if  the  court  should  be  of 
the  oirtnlon  that  the  plaintiff  was  entitled 
to  Judgment,  then  they  assessed  her  dam- 
ages. In  reference  to  the  pecuniary  injury  to 
her  from  .her  son's  death,  at  tUOO.  'Hiere- 
DpoB,  and  on  motion  of  the  plaintiff,  Judg- 
ment was  rendered  and  entered  upon  said 
verdict  In  favor  of  tbe  plaintiff,  from  which, 
and  the  whole  thereof,  the  defendant  brings 
this  appeal. 


Winkler,  Flanders,  Smith.  Bottom  &  Vilas, 
tot  appellant  Tot^j,  Doorflar  &  Oflmore, 
for  respondent 

OASSODAT,  J.,  (after  stating  flie  facts.) 
In  his  charge  to  the  Jury,  tbe  learned  trial 
Judge  gives  a  description  of  the  elevator  In 
the  following  language:  "As  to  tbe  nature 
of  this  freight  elevator,  and  as  to  Its  con- 
struction and  the  method  of  Its  management, 
there  Is  no  diversity  of  evldoice.  niere  is 
some  little  uncertainty  as  to  some  points, 
probably  because  tbe  devatw  has  been 
burned  up,  and  nobody  remembers  with  ac- 
curacy in  tbe  matter  of  distances/— Inches, 
feet,  and  the  like;  but  the  general  features 
of  the  machine  are  before  us  upon  uncontra- 
dicted evidence.  It  was  a  frel^t  elevator, 
run  by  steam.  It  was  used  for  carrying 
goods  ttom  tbe  basement  to  tbe  fourth  story 
of  the  tactoTT,  not  counting  the  basement  as 
one  stwy.  It  consisted  of  a  platform  six 
feet  by  five  feet  ten  Inches.  It  passed  iq> 
and  down  through  ^^t  I  may  call  liatch- 
ways,*— that  Is,  opmlngs  In  the  sevwal  floors 
through  whldi  it  passed.  It  was  lifted  and 
lowered  by  means  of  a  cable,  which  ran  over 
a  "idieave,'  as  It  Is  caUed,  above  the  top  of 
tbe  elevator,  and  which  was  taken  In  and 
paid  out  by  a  drum  situated  t>etween  the  first 
and  second  floors,  not  counting  the  basement, 
and  attached  to  the  odllng  ot  tbe  flrst  floor, 
suspended  bdow  that  cefllng  a  sluHrt  distance, 
and  a  short  distance  away  from  where  the 
elevatw  passed  tq>  and  down;  the  exact  dis- 
tance we  are  not  advised  ol  Various  wit- 
nesses have  made  various  estimates  of  the 
distance,  and  yon  must  Judge  as  well  as  you 
can  of  the  distance  of  that  drum  from  the 
nearest  edge  of  the  platform  as  it  passed 
by  it,  going  up  or  down.  That  levator  was 
managed  by  means  of  two  check  ropes  oc 
check  lines,  which  were  situated  In  the  north- 
east comer  ot  the  elevator,— on  the  ncHrth 
side,  and  near  the  east  side.  Near  those 
two  check  ropes  passed  up  the  cable  which 
the  elevator  was  lifted  and  lowered.  It  did 
not  pass  through  tiie  flow  of  the  levator,  but 
passed  Just  outside  at  the  floor.  According 
to  some  of  the  witnesses,  a  nottdk  or  partial 
opening  was  made  In  the  side  of  the  hatch- 
way to  make  room  tor  this  cable  as  It  played 
up  and  down.  Frecisdy  bow  near  It  was 
to  the  chec^  lines,  the  evidence  is  not  entirely 
agreed.  Some  of  the  witnesses  placed  the 
lines  within  about  six  Inches  of  each  ottier, 
and  said  that  they  were  in  a  line  one  with 
the  other.  Anothw  witness,  however,  said— 
and  It  must  In  the  nature  ot  things,  be  true 
—that  they  were  not  exactly  In  line;  that 
the  check  lines  were  a  little  south  of  the 
cable.  This,  I  say,  must  have  been  true  as  to 
a  portion  of  the  space  traversed  by  the 
devator,  because  the  cable,  after  passing 
through  the  second  floor  above  the  basement, 
coming  down,  was  not  continued  down  Into 
the  basement  but  was  carried  ott  to  the  spool 
or  drum,  and  wound  around  It   On  tbe  east 
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aide  at  the  deraitor  then  wu  &  door  be- 
tween th9  fixvt  and  aecood  floors,  whldi  waa 
situated,  according  to  the  evidence,  from  one 
foot  to  sixteen  lucbes  beyond  the  space  tra- 
versed the  platform,  and  east  of  it,  tbat 
space  being  floored  orer  at  the  bottom,  and 
ceiled  over  at  the  top.  Bow  It  was  on,  the 
otho:  side,  we  are  not  adrised,  and  It  is  im- 
material." It  appears  that  the  dram  men- 
tioned was  Iron,  and  about  22  inches  In 
dlametor;  that  It  waa  snqtended  bj  Iron 
braces  on  the  north  side  of  the  elevator,  and 
ran  east  and  west,  parallel  with  it;  that  it 
was  tram  6  to  18  incbea  out  from  the  edge 
of  the  floor  of  the  elevator  me  it  paased  by  In 
going  np  and  down;  that,  as  the  eleratnr  went 
up,  the  drum  took  In  the  cable  on  the  side 
towards  the  elevator  by  turning  downward; 
that  the  cable  was  a  steel  cord,  an  inch  or 
more  In  diameter,  and.  as  it  was  so  taken  up 
by  the  drum,  each  ooU  wonld  nm  into  a  spiral 
groove  or  crevice  on  the  side  of  the  drum 
towards  the  elevator,  and  beneath  It;  that, 
between  such  spiral  grooves  or  crevices,  th«re 
waa  a  raised  space  of  about  a  half  Indt;  Uutt 
the  calde  and  drum  were  both  open  and  est- 
posed  to  the  view  and  reach  of  the  operator 
between  the  floors  mentioned  In  the  (pinion; 
that,  as  the  elevator  moved  downward,  the 
drum  turned  the  other  way,— that  Is,  upward, 
—and  let  out  the  cable;  that  the  two  chedc 
lines  by  whldi  the  elevatw  was  manipulated 
were  each  flve-elghths  of  an  Incb  In  dlamet», 
and  on  the  side  of  the  elevator  towards  the 
drum;  that  they  were  from  6  to  9  Inches 
fKHu  mch  othw,  and  Crom  2  to  0  Inches  from 
the  edge  of  the  platfkvm;  and  that  the  cable 
was  from  B  to  18  Inches  from  Uie  nearest 
check  Una  It  Is  conceded  that,  at  the  tbne 
he  was  killed,  the  plaintiff's  Intestate  was  a 
boy  16  years  of  age.  In  regard  to  his  death, 
the  trial  Judge,  in  charging  the  jury,  said: 
*^ere  was  nobody  who  saw  this  boy  hurt 
or  killed;  nobody  who  saw  him  from  the 
time  he  started  up  from  the  basement,  or 
down  from  the  top  of  the  building,  which- 
ever It  may  have  be^,  nntll  after  he  was 
dead.  •  •  •  Ton  will  remember  that  he 
cried  oat  twice.  Tliero  Is  a  dUTerence  In  the 
evidrace  as  to  his  first  cry,— whether  It  was 
articulate  or  not.  As  to  the  second  cry,  all 
the  witnesses  agree  that  he  cried  out,  Vor 
Ghrlsfs  sake,  stop  the  devatOTt*  All  agree 
that  he  waa  found  Jammed  np  against  the 
celling  OTer  the  space  east  of  the  elevates 
diaft  or  platform.  All  agree  that  his  head 
was  towards  the  north,  near  the  cables.  All 
agree  that  one  of  his  hands,  at  least.  If  not 
both  of  them,  were  outstretched,  and  that 
one  at  his  legs  was  hanging  over  the  east 
side  of  the  elevator,  and  tbat  the  other  was 
gnthmd  np  under  him.  All  agree  to  the 
fact  Uiat  two  of  his  fingers  were  gone,  and 
that  one  of  those  fragments  was  afterward 
found  npon  the  floor  of  the  elevator,  or  the 
platfMin  of  the  elevator."  The  boy  was 
killed  on  Friday.  He  had  commenced  rtm- 
nlng  the  ^vator,  aa  a  badness,  the  Monday 


previous.  He  had  occasionally,  as  a  volmk- 
te»,  run  that  elevator  bef ««,  and  also  one 
belonging  to  another  party.  fHure  Is  bo 
claim  that  the  defendant,  or  any  one,  gave 
him  any  special  Instruction  as  to  the  nm- 
nlng  <^  the  elector,  or  any  danger  connected 
with  it  All  agree  Oiat  the  cable  and  dram 
were  unguarded,  and  but  &  short  distanoe 
from  the  edge  of  the  platform  o<  the  elemtor 
as  it  passed  up  and  down. 

Such  Is  a  general  oatUne  of  the  facts  and 
drcumatancee  presented  by  the  record.  With- 
out going  Into  details,  bat  after  &  carefiA 
examination  of  the  testimony,  we  are  con- 
strained to  hold  that  the  evidence  Is  sufll- 
dent  to  support  the  several  findings  of  the 
Jnry,  and  hence  that  the  trial  court  properly 
refused  to  direct  a  verdict  In  favor  of  tbe 
defendant  In  view  of  the  evidence,  we  can- 
not hold  tbat  the  boy  nssunud  the  risk  of 
any  dangor  from  ttie  proximity  of  the  drum 
and  cable.  TSie  Jury  found  that  the  elevator 
was  not  a  reasonably  safb  appliance,  as  re- 
spected the  person  employed  to  operate  it; 
that  the  defendant  was  guilty  of  negligence 
in  permitting  or  causing  the  elevator  to  be  used 
in  its  then  dangerous  condition;  and  that  the 
bo7  was  not  of  snffldent  age  and  expolence 
to  comprehend  the  danger  of  operating  the 
elevator.  The  statute  In  force  then,  as  now, 
declares  that  "all  belting,  shafting,  gearing, 
heists,  fly-wheels,  elevators  and  drums  of 
manufactnring  establishments  so  located  as 
to  be  dangerous  to  employee  when  engaged 
in  their  ordinary  duties,  shall  be  securely 
foarded  or  foiced  so  as  to  be  safe  to  pa- 
sons  employed  in  any  such  place  of  employ- 
ment." Chapter  649.  Laws  1887;  Section 
1686f,  Sonb.  &  B.  Ann.  St  With  the  i^eck 
Mnes  ao  near  the  caUe  and  the  cable  and 
drum  so  near  the  elevator,  it  Is  very  obvious 
that  the  boy  might  through  mistake  or  In- 
advertence, take  hold  of  the  cable,  Instead  of 
the  cbe6k  lines;  and.  If  be  did  so  at  or  near 
the  drtmi,  then  it  is  very  manifest  tbat  he 
was  In  peril  of  having  his  flnRers  or  hand 
taken  off.  The  Jury  found  that  the  boy  did 
Bccid«itally  so  seize  the  cable,  instead  of 
the  che<dc  Use,  before  he  fell  upon  the  plat- 
form, and  tbat  his  hand  was  thereby  drawn 
Into  the  dnmi,  and  bis  fingers  taken  off.  It 
is  c^tain  that  two  of  his  Angers  were  taken 
oa,  and  one  of  them  was  afterwards  found 
npon  the  platform  of  the  elevator.  Hie  facta 
are  somewhat  similar  to  those  in  Chopin  v. 
Paper  Co.,  83  Wis.  192,  S3  N.  W.  4S2;  Nadan 
V.  Lumber  Co.,  76  Wis.  120,  48  N.  W.  1188. 
Exception  was  taken  beeanse  a  manufacturer 
of  elevators  waa  sUowed  to  testify,  as  an  ex- 
pert, to  the  effect  that  when  the  drum  Is 
located  dose  to  the  operstw,  as  be  passes 
np  and  down,  then  It  naturally  ought  to  be 
covered,  and  that  he  would  have  covered  this 
one.  The  objection  is  that  it  waa  not  a  sub- 
ject of  expert  testimony,  but  a  qneetion  of 
fact,  for  the  Jury.  Assuming  that  such  testi- 
mony might  under  otbo*  drcumstances,  be 
objectimable  upon  the  ground  stated,  yet  In 
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the  case  at  bar,  it  mer^  asserted  what  the 
statute  quoted  Imp^atlTely  required  the  de- 
fendant to  do,  and  hence  could  not  hare 
been  prejudicial  to  the  defendant  This  la 
made  ImperatlTe  by  another  statute,  which 
declares  that  no  Jodgment  shall  be  reraved 
by  reasim  of  any  error  which  does  "not  affect 
tbe  snbstantial  rigfatB  of  the  adTerse  party." 
Section  2S29,  Ber.  St;  OIbod  t.  SolTerson, 
71  Wis.  663,  38  N.  W.  329.  We  most  hold 
that  the  error.  If  any,  was  Immaterial. 

Tbe  Jury  found  that  the  unsafe  condition 
«f  the  ^vator  was  the  approximate  cause  of 
the  boy's  death.  True,  no  one  saw  the  ac- 
cldmt  But  the  Jury  were  justified  in  reach- 
ing such  a  conclusion  from  the  facts  and  dr- 
comstaoces  stated.  In  cMnmenting  upon  the 
two  theories  advanced  at  the  trial,  the  pre- 
siding judge  well  said:  "Where  evidence 
is  purely  drcumstantlali  the  only  correct 
theory  is  one  whldi  will  take  in  all  the 
known  circumstances,— all  the  known  facta. 
A  theory,  however  well  It  may  fit  into  a 
portion  of  the  facts,  is  worthless,  unless  It 
wtU  account  tor  oU  tbe  facts."  The  case, 
tai  some  respects,  is  similar  to  Hoye  v.  Rail- 
way Co.,  62  Wis.  666,  23  N.  W.  14;  Id.,  67 
Wis.  1,  29  M.  W.  646,— where  thwe  was  an 
abacnce  of  any  direct  testimony  as  to  how 
tbe  woman  came  to  be  under  Uw  car  where 
she  was  found. 

Error  is  assigned  because  Hie  court  re- 
fused to  instruct  the  Jury  that:  *Tt  is  not 
enough  that  the  plaintiff  shows  an  act  which 
you  may  find  to  be  a  negligent  act,  and  which 
might  or  might  not  have  been  the  proxi- 
mate cause  ot  his  death;  but  the  plaintiff 
must  satis^  you,  by  ]^qM»iderance  of  the 
weight  of  evidence,  that  such  negligoit 
attr  If  yon  find  ^t  to  exist,  was  the  cause  of 
the  accident  whidb  caused  his  death."  As 
indicated,  the  court  left  it  to  the  Jury  to  say, 
in  answer  to  the  first  question,  whether 
the  elevator  was  safe  or  unsafe;  and  In 
answer  to  the  second  questlw,  if  they  foiud 
it  to  be.  unsafe,  then  whether  such  oondltlon 
was  the  proximate  cause  of  the  boy's  death. 
In  that  connection  the  court  charged  the  Jury 
that:  "It  is  utterly  Immaterial  whether  the 
Orator  was  safe  or  not.  If  tbe  plaintiff's 
intestate  did  not  lose  his  life  by  reason  of 
ha  unsafe  condition."  These  portions  of 
the  charge  covered  all  contained  In  the  In- 
stmction  requested,  except  as  to  the  "pre- 
ponderance of  tbe  weight  of  evidence."  Tbe 
coturt  further  charged  the  Jury,  upon  this 
branch  of  the  case,  that:  "As  to  the  first 
three  questions  which  I  have  read  to  you, 
the  burden  of  proof  is  upon  tbe  plaintiff. 
It  Is  for  her  to  show  that  the  elevator  was 
dangerous,  and  that  by  reason  of  its  dangor- 
ous  condtion  her  son  came  to  his  death, 
and  that  he  was  such  age  and  such  want 
of  experience  as  precluded  his  comprehen- 
Bion  of  the  dangw  of  the  work  about  which 
he  was  employed.  As  to  these  three  Items, 
the  Ifurden  ot  proof  Is  upon  the  plaintiff." 


Thus  It  appears  that  Hie  court  did  charge 
the  jury  substantially  as  requested. 

Error  Is  assigned  because  the  court  re- 
fused to  Instruct  the  Jury  tiiat:  "Tou  are 
instructed  that  yoa  are  not  at  liberty  to 
presume  ne^Igence  oa  the  part  of  the  de- 
fendant in  tMs  action.  Ne|^ig«ace  must  be 
prov^  and  in  this  case  the  burden  ot  proof 
is  upon  the  plaintiff  to  show  that  the  defoid- 
ant  did,  or  omitted  to  do,  some  act,  or  thing, 
the  omission  or  commission  of  which  directs 
ly  contributed  to  the  happening  of  this  ac- 
ddoit"  It  appears  from  what  has  already 
been  said  that  the  court  did  charge  the  jury 
substantially  as  here  requested. 

During  the  examination  of  one  of  the 
plaintiff's  witnesses,  he  teetlfled  to  the  ef- 
fect that  there  was  no  covering  to  the  dmm. 
Thereupcw,  the  following  took,  place:  *T>e> 
foidant's  Counsel:  Walt  a  minute.  That  Is 
objected  to.  Tbe  Court:  I  shall  leave  that 
to  the  Jury,— whether  the  drum  was  danger- 
ous. Plaintiff's  Counsel:  Wt  can  thow  thai 
Vme  wu  anoUitt  man  eauglU  in  U,  if  th&p  iii^ 
Miat  upon  ihoL  (Objected  to  by  defendant 
Tbe  objection  was  overruled,  and  defendant's 
counsel  excepted.)  Q.  Win  yoa  state  wheth- 
er  not  tliat  drum  was  coraed?  <Objected 
to  by  the  defendant  The  obJecUcm  was 
overruled,  and  the  defendant  duly  excepted.) 
A.  That  drum  was  not  oorered."  There 
can  be  no  doubt  about  the  right  of  the 
plaintiff  to  prove  the  coaditicm  of  the  drum 
at  the  time.  It  Is  now  contended  that  such 
rulings  of  the  court  expressly  sanctioned  thp 
statement  of  the  plalnttfTs  counsel  quoted 
above,  and  in  itaUea.  We  do  not  so  under- 
stand the  reocrd.  Such  rulings  of  the  court 
were  manifestly  confined  to  the  admission 
of  testimony  respecting  the  condition  of  the 
drum.  The  testimony  given  and  offered  to 
be  given  In  that  connection  all  r^ted  to 
tbe  condition  of  the  drum.  Subeequently, 
tbe  plaintiff's  counsel  sought  to  prove  by 
another  witness  that  while  he  was  opa*at- 
ing  the  same  elevator  his  arm  was  caught 
by  the  same  drum,  and  Injured,  and  that 
tbe  witness  thereupon  refused  to  longer 
operate  the  devator  unless  the  d^endant 
would  cover  tbe  drum  so  as  to  make  it  safe, 
and  that  thereupon  the  defendant  covered 
the  drum.  Such  offers,  were,  however,  all 
exduded.  For  reasons  which  this  court  has 
repeatedly  given,  we  cannot  reverse  the 
Judgment  on  any  such  ground.  Laue  v. 
City  of  Madison,  57  N.  W.  93,  (not  yet  offl- 
cially  reported,)  and  cases  there  cited. 

Error  Is  assigned  because  the  court  al- 
lowed the  plaintiff,  a  widow,  an^the  mother 
of  the  boy,  to  testify  to  the  elmrt  that  she 
had  had  six  children,  but  had  only  four 
then;  that  there  was  a  mortgage  of  four 
or  five  hundred  dollars  on  her  homestead; 
and  that  her  taxes  thereon,  generally,  were 
$65,  but  that  year  $78.  The  right  of  action 
was,  of  course,  given  by  statute,  (section 
^55.)    The  statute  authorized  the  jury  to 
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"gire  sneh  damagw,  not  exceeding  fHflOO, 
as  they"  should  "deem  fair  and  jnst  In  reCer- 
uce  to  the  pecunlaiy  Injury  resulting  from 
mch  death/'  to  the  plaintiff,  (section  42B6, 
Her.  St)  The  coart  charged  the  ]vry  to  Ihe 
effect  that  the  plaintiff  vonld  have  been  «!• 
titled  to  tiw  boy's  wages,  had  he  lived, 
ontU  he  became  21,  and  no  ezceptlcai  Is  taken 
to  It  'Xbc  coort  ^rtvperly  charged  the  Jury 
to  the  effect  that  she  could  recorer  nothing 
additional  nnless  th«y  found,  In  view  of  her 
pecuniary  drcomBtances^  that  she  ml^t 
hare  become  d^>endent  npcm  the  son  after 
his  majority,  and  then  only  toe  the  loss  of 
suppwt  to  which  she  ml^t  so  hare  become 
entitled.  The  admission  of  sndi  erlaence 
and  such  charge  are  justified  1^  the  repeated 
decisions  at  this  court  Potter  t.  Railway 
Co.,  21  Wis.  876, 22  Wis.  616;  X^wen  t.  8une» 
38  Wis.  622;  JtAnstm  t.  Sune,  64  Wis.  426, 
25  N.  W.  223;  Tuteur  Same,  77  Wis.  tSO^ 
46  N.  W.  897;  WUtse  T.  Town  of  TOden, 
77  Wis.  168,  46  N.  W.  234.  There  can  be 
ho  doubt  but  that  in  su£h  a  case  the  Jmry 
maj  take  into  account  the  reasonable  ex- 
peotatlon  of  pecuniary  benefit  from  the  con- 
tinuanctt  of  the  life,  even  beyond  the  major- 
ity. Id.  That  depended  up«i  her  pecnnl- 
ary  circumstances,  and  the  evidence  admit- 
ted related  directly  to  such  drcnmstances. 
We  cannot  say  tiiat  the  damages  found  are 
excessive. 

There  are  numomis  oOier  exertions  to 
Che  charge  and  the  railings  of  the  court,  all 
ot  whi<di  hare  receired  the  carefid  oonsld- 
watim  Qt  this  court  but  It  is  believed  that 
tilers  Is  no  rererslUe  oror  in  the  record. 
We  regard  the  cha^  of  the  court  very  full 
and  fhlr,  throughout  The  judgment  ot  the 
circuit  court  is  affirmed. 


STATE  T.  JOHNSON  et  al. 
(Supreme  Court  of  Iowa.    Jan.  17,  1894.) 

*    UXUWFUI.  ASSBUBLT. 

An  assembly  of  persona  who  injure  the 
depot  of  a  railroad  compaDy,  thoash  Its  pur- 
pose was  primarily  to  nigbten  aud  drive  off 
the  railroad  employes,  sod  not  to  injure  the 
bnildlDg,  is  hi  violation  of  Code,  |  4<m). 

Appeal  from  district  court,  Mahaska  coun- 
ty; A.  R  Dewey,  Judge. 

J.  H.  Johnson,  Fhll  Davis,  EYed  Oorydl, 
and  Di(^  Wires  were  charged  by  indictment 
with  riotously  assembling  together  to  Injure 
a  building.  Ttiey  demanded  separate  trials, 
and  the  state  dected  first  to  try  Davis.  A  ju- 
ly  was  accordingly  Impaneled,  and  the  trial 
was  commenced.  After  the  evld«ice  on  the 
pert  of  tiie  state  had  been  submitted^  a  mo- 
tion  to  direct  a  verdict  for  the  defendant 
Davis  was  sustained,  and  judgment  was  ren- 
dered In  his  favor.  Tbe  state  appeals. 

Byron  W.  Preston,  for  the  Stat& 

ROBINSON,  J.  The  defendante  were  bi- 
Jlcted  vndor  section  4070  of  the  Code,  and  an 


appeal  was  token  by  the  stats,  for  tiie  pur> 
pose  of  obtaining  ui  interpretation  of  tiie 
section  for  use  In  tiie  farther  intMecutifm  of 
the  case  against  the  defendants  not  yet  tried. 
The  portions  of  the  section  spedfled  whl^ 
ore  material  to  a  detmulnation  of  the  ai^eal 
are  as  ftdlows:  '^4070.  It  any  peraon  or  p^ 
sons  unlawfully  or  riotously  assembled  •  •  * 
Injure  *  •  •  uiy  dweUlzw  house  or  otiia 
building  *  •  *  be  shall  be  pnnlAed  by 
imprisonment  In  the  peoitentlaiy  not  mom 
than  five  years,  «■  1^  fine  not  exceeding 
five  hundred  dtdlars  and  imprisonment  in  the 
county  jail  not  m«e  than  one  year.  •  • 
The  evidoice  shows  that  the  defendant  John*' 
8<m  had  been  the  agoit  and  tdegraph  cqier- 
atw  of  the  Chicago,  Rock  Island  &  Padflc 
Bailmy  Company,  at  Ite  stati<m  In  the  town 
of  Lel^ton,  but,  at  the  time  of  the  occur- 
rence in  cmlTovasy,  he  was  out  on  a  strikes. 
In  the  ereDing  of  December  23d»  be  was  seen 
In  Des  Moines,  wha«  he  was  heard  to  say. 
In  tffect  that  he  was  gblDg  to  I«lghton,  ana 
get  the  miners  drunk,  and  have  them  take 
tiie  agent  In  tiie  evening  of  December  25tlk 
a  crowd  of  15  or  20  perB<Mis  gathond  at  the 
depot  in  lid^ton,  where  many  of  than 
malned  several  hours.  Some,  If  not  all,  ox 
them,  wffe  Intoxicated,  and  their  condact 
was  of  a  dlSOTderly  and  riotous  character. 
Thqr  Indulged  In  much  threateidng,  jwofone, 
and  obscoie'  language;  threw  coal  around  the 
waiting  room,  and  against  the  walls;  and 
the  door  of  the  private  office  vnB  forced,  and 
the  lock  on  it  broken,  nielr  conduct  was 
such  that  pwifie  who  were  there  to  take  a 
train  left  before  it  cama  The  demonstra- 
tions of  the  crowd  were  directed  chiefly  ti>- 
wards  the  man  who  had  taken  Johnson^ 
plac^  and  towards  pth«  railroad  emplc^es 
who  were  with  him,  and  no  doubt  woe 
prompted  by  friendship  for  Johnson,  and  at 
mlty  for  the  man  who  had  succeeded  him. 
The  appellee  Davis  was  one  ot  the  crowd, 
and  took  an  active  part  in  what  was  done. 
There  can  be  no  doubt  tiiat  the  assembly 
was  unlawful  and  riotous,  and  that  It  injured 
the  building  of  tiie  railway  company. 

The  motion  whldi  was  sustained  by  the 
court  was  as'fcdlows:  "The  defendant  now 
mores  the  court  to  instruct  the  jury  to  return 
a  verdict  for  the  defendant  toe  the  reason 
that  under  section  4070  of  the  Cod^  under 
which  this  Indlctmoit  Is  found,  the  evldCTce 
does  not  warrant  a  conviction;  ^  for  the 
reason  that  the  evidence  is  not  soffldent  to 
warrant  a  convlctitm  of  the  defendant;  0) 
for  the  reason  that  the  evidence  shows  that 
the  defendant  Is  not  guilty  <^  the  crime 
charged;  (4)  for  the  reason  that  tiie  erldenoe 
shows  that  the  defendant  was  not  attempt- 
ing to  destroy  or  injure  the  building;  that  he 
was  not  attempting  to  injure  ot  destn^  the 
building,  together  with  other  persons."  Thb 
fact  that  the  purpose  of  the  men  who  formed 
the  assembly  was  primarily  to  drive  oS  « 
frighten  the  railway  employes,  snd  not  to  In- 
jure the  building.  Is  not  impOTtant  in  fixing 
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tbelr  guilt  of  fbe  <^en8e  charged.  If  th^ 
had  ajBsembled  for  a  lawful  purpoBe,  bat, 
while  BO  asaemlded,  fwmed  the  purpoae  of 
dobig  an  unlawfol  act,  and*  while  in  that 
CMiditlMi,  iixjnred  the  nUlway  bolldlng,  tli6 
assembly  was  imlawfiil,  and  persons  compos- 
tng  It  were  gnllty  of  the  statatuy  offenae  In 
question;  and  the  same  would  be  true  in  the 
ease  of  a  rlotoos  aasembly.  The  section  nn- 
der  conalderation  la  not  Intoned  to  pnnlab 
tiia  onlawfol  or  ziotons  aaaembly.  That  la 
proTided  for  by  section  4066,  which  mokes  it 
nnlawfnl  for  three  or  more  persons  to  aaaom- 
ble  togethw  In  a  vlolokt  or  tunmltnoaa  man- 
ner to  do  an  unlawful  act  The  erldenee 
snbmltted  showed  that  an  offense  deflned 
section  4070  had  bwa  committed,  and  that 
tha  defraidant  Davla.  wttb  oth^,  was  goilty 
of  It.  It  fOQowB  that  the  motion  to  direct  a 
Terdlct  sbonld  have  bees  orerruled. 


MARSHALL  FIELD  &  00.  t.  WALLACE 

et  al. 

(Supreme  Court  of  Iowa.    Jan.  17,  1894.) 

ClXKK.  or  COUKT— TaKINO  INBDPFICIIIWT  BOKDB. 

1.  In  an  action  hj  a  creditor  of  intestate 
on  the  bond  of  the  clerk  for  approving  an  in- 
inffident  administrator's  bond,  one  administra* 
tor  and  three  sureties  being  intestate's  heirs, 
and  the  other  aoretr  his  widow,  the  clerk  may 
testify  as  to  the  estimate  put  by  intestate's 
bankers  on  Us  property,  and  may  prove  by 
bntiness  men,  in  pontlon  to  know,  the  reputed 
financial  stanaing  of  Intestate  and  Us  firm  when 
he  died. 

2.  Snch  derfc  cannot  testitr  as  to  the  fiam- 
Dy's  style  of  living  seveial  years  after  tiie  bond 
was  given. 

3.  Tbe  assets  proving  much  less  than  as 
stated  in  the  petition  for  letters,  the  creditor 
cannot  hold  the  clerk  liable  for  taking  sureties 
InsnflBcient  to  the  whole  amount  of  the  bond,  If 
they  were  sufficient  to  secure  the  assets  actual- 
ly realised. 

Appeal  from  district  court,  Cass  county; 
Walter  I.  Smith,  Judge. 

PlaintifT,  a  creditor  of  the  estate  of  Jesse 
L.  Jones,  deceased,  brings  tbls  action  upon 
the  official  bond  of  the  defendant  T.  R.  Wal- 
lace, as  do'k  of  the  district  and  circuit 
conrts  of  Cass  county,  to  recover  of  defend- 
ant Wallace  as  principal,  and  the  other  de- 
fendants as  Buretles,  the  amount  doe  to  plaln- 
tifr  from  said  estate,  upon  the  ground  that  the 
defendant  Wallace  was,  as  such  derk,  guil- 
ty of  negligence  In  approving  the  bond  of  the 
administrators  of  said  estate,  to  the  Injury  of 
the  plalntur.  The  case  was  tried  to  a  Jury, 
and  a  Terdlct  and  ]ndsm«it  tor  the  defend- 
ants.  Plaintiff  appeals. 

L.  L.  De  Lano  and  Wlllard  &  Wlllard,  for 
sppeHlanL   H.  Q.  Cnrtlat  tor  appellees. 

OIYEN,  J.  1.  The  record  shows  without 
dilute  tbat  Jesse  L.  Jones  and  H.  F.  Ketch- 
om  were  partners  in  the  mercantile  busi- 
ness under  the  firm  name  of  Jones  &  Ketch- 
um,  prior  and  up  to  the  time  of  the  death  of 
Ur.  Jonea,  who  died  Intestate.    So<m  aftar 


his  death,  Mrs.  Minora  O.-  J<meB,  his  widow, 
filed  a  petition  for  the  appcdntment  of  ad- 
minlatratms,  stating  the  probable  value  (tf 
the  p^sonal  estate  to  be  912,000,  and  aaUng- 
the  appointment  at  COiailes  C  Jchus,  a  soib 
of  decedent,  and  H.  F.  Ketchum,  iba  anr- 
Tlving  partner,  as  adminlstratWB.  The  de- 
fendant Wallace  as  clerk,  fixed  the  amount 
ot  the  bond  at  $24,000,  and  accepted  as  sore- 
ties  Mrs.  Jones,  <the  widow,)  Phoebe  G. 
Ketchum.  (wife  of  H.  F.  Ketchnm,  and 
daughter  of  deceased^  and  M.  Bdla  Jones- 
and  Alice  Ay les worth,  (also  danghtras  of  de- 
ceased.) and  issued  letters  of  administration 
to  said  Charles  0.  Jones  and  H.  F.  Ketchum. 
At  the  time  of  the  Aeceaae  ot  Mr.  Jones  the- 
firm  was  Indebted  for  moehandlae  to  the- 
plalntm^  to  Carson.  Plrle,  Scott  ft  Ca,  JohD> 
V.  Farwell  &  Co.,  and  K  S.  JafCrey  &  Co.» 
each  of  which  daims  wa«  duly  filed,  approv- 
ed, and  allowed,  and  have  ^ce  been  assign- 
ed to  the  plaintiff.  Tbe  Inventny  shows  that 
the  <ml7  assets  Uiat  came  into  tbe  hands  ot 
the  adminlstratcva  were  the  cash  on  band, 
book  accounts,  merchandise,  and  sbve  fixtures- 
belonging  to  the  firm.  A  life-insurance  poli- 
cy was  Included,  whldi  banged  to  the  wid- 
ow, and  is  not  claimed  to  be  assets,  and  will 
not  be  further  noticed.  TbB  administrates 
reputed-  the  assets  sold  In  accordance  vrtth 
tbe  order  of  the  court,  and  that  93,479.25  of 
the  pvoceeda  remained  after  pa^ng  funeral 
expenses,  allowance  to  the  widow,  and  other- 
approved  expenses.  They  also  repfxtei  $7,- 
438.04  of  the  claims  of  the  third  class  allow- 
ed, 98i613.04  of  which  were  firm  debts.  They 
asked  an  order  to  pay  40  cents  on  the  dollar. 
The  only  evidence  of  any  action  taken  upon 
this  request  was  an  indorsement  in  pend] 
on  the  back  of  the  r^wt,  signed  by  the 
Judge,  as  follows:  "App.  order  to  make  pay- 
ment of  dividend  of  forty  cent"  The  cred- 
itors moved  the  court  for  an  ordv  that,  as 
said  funds  In  the  hands  of  tbe  administra- 
tors were  derived  frcHn  partnership  assets, 
they  be  first  applied  In  payment  of  partner- 
ship debts;  and  the  administrators  moved 
for  a  nunc  pro  tunc  order  correcting  the  rec- 
ord  BO  as  to  show  tbat  they  were  authwiaed 
to  pay  40  per  cent,  as  asked  In  their  report. 
Upon  fuU  bearing,  the  motion  of  admlnla- 
trat(H-B  was  overruled,  and  It  was  adjudged, 
that  of  said  fund  they  pay  to  Carson,  Phle, 
Scott  &  Co.  and  to  John  V.  Farwdl  &  Co., 
in  addition  to  the  40  per  cent  already  paid 
them,  54  per  cent  of  the  total  amount  ot' 
their  claims,  and  to  E.  S.  JafCrey  &  Co.  and 
to  Marsball  Field  &  Co.  94  par  cent  of  the- 
amount  of  theb*  claims.  Tbe  administrators 
failed  to  comply  with  this  order,  probably 
because  they  had  previously  exhausted  tbe- 
fund  in  paying  40  per  cent  upon  all  claims 
of  the  third  class,  regardless  of  whether  or 
Dot  they  were  firm  debts.  The  estate  being 
exhausted,  and  the  admlntstratm  and  their 
sureties  Insolvent  and  nonresidents  of  tbe 
state,  the  plaintiff  is  unable  to  enforce  col- 
lection of  its  claims  against  tbem.    It  la  evl^ 
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dent  tbat  these  sureties  were  Jnstiffldent  at 
the  time  they  were  accepted  and  aroroved  by 
the  d^endant  Wallace,  and  the  controIUng 
oontentlon  Is  wheth^,  In  accepting  and  ap- 
proving said  sureties,  be  acted  with  the  care 
and  diligence  which  the  law  required. 

2.  The  law  (section  2302  of  the  Code) 
having  rested  cla*ka  of  the  courts  with 
powa-  to  approve  or  disapprove  the  bonds 
of  administrators  and  executors,  it  Is  required 
that  they  exercise  reasonable  care  and  dili- 
gence In  the  performance  of  that  duty.  In 
perfwmlug  that  dnty  they  must  not  only 
act  in  the  light  of  the  extent  and  value  of 
the  estate,  but  also  for  the  protection  of  cred- 
Itws,  and  those  entitled  to  distribution  of 
the  estate.  The  care  and  diligence  which 
they  are  required  to  exercise  are  those  which 
wrdinarlly  careful  prudent  persims  would 
eierdae  In  transactions  of  like  Importance. 
On  the  trial  the  defendant  Wallace  was 
called  In  hia  own  behalf,  to  testify  to  the 
Inquiries  he  had  made,  and  Information  that 
he  had  recelred.  befcve  approving  the  bond. 
He  was  permitted  to.  testify,  over  plaintiff's 
objections,  to  the  estimate  put  upon  the  prop- 
erty of  deceased  by  the  bankers  with  whom 
deceased  did  business.  He  was  also  per- 
mitted to  prove  by  a  nnmbtf  of  business 
men  who  were  In  position  to  know  the  fftct; 
what  the  reputed  financial  standing  of  Jones 
&  Ketchum  and  Jesse  L.  Jones  was  at  the 
time  of  Mr.  Jones'  death.  It  will  be  ob- 
served that  one  of  the  administrators  and 
three  of  the  sureties  were  heirs  of  deceased, 
and  that  the  oth^  surety  was  his  widow. 
While  the  clerk  was  prc^erly  governed  by 
the  statement  of  the  value  of  the  assets  made 
In  the  petition  In  fixing  the  amount  of  the 
bond,  It  was  certainly  proper  for  him.  In 
determining  as  to  the  sufficiency  of  these 
sureties,  to  Inquire  further  as  to  the  proba< 
ble  extent  of  the  estate  and  the  Interest  of 
the  sureties  therein.  The  extent  of  the  es- 
tate and  their  Interest  therein  was  one  de- 
ment from  which  to  determine  their  solvency. 
While  the  clerk  might  not  be  excused  for 
acting  alone  upon  the  reputed  financial  stand- 
ing of  the  firm  and  of  deceased,  It  was  cer- 
tainly pn^er  matter  to  be  considered  by  him. 
We  think  there  was  no  error  in  admitting 
either  of  these  Items  of  evidence.  Mr.  Wal- 
lace was  also  permitted  to  testify,  over  plain- 
tiff's objection,  as  to  the  style  In  which  0.  C. 
Jones  and  his  mother  and  sisters  lived  at 
times  long  after  the  approval  of  the  bond. 
It  might  be  questioned  wheth^  evidence  as 
to  the  manner  of  their  living  at  and  before 
the  approval  of  the  bond  was  admissible.  It 
is  certainly  clear  that  their  style  of  living 
several  years  after  could  not  have  governed 
the  defendant  Wallace  In  the  approval  of 
the  bond,  and  was  not  sufficiently  specific  to 
show  their  financial  condition  when  the  bond 
was  given,  nor  that  plaintiff  could  have  col- 
lected the  claims  In  question  from  them. 
That  they  lived  In  high  style  and  expensively 
does  not  necessarily  Indicate  that  collection 


could  have  been  enforced  against  them.  We 
think  It  was  error  to  have  admitted  this  evi- 
dence, and  that  Its  admission  was  prejudicial 
to  the  plaintiff. 

5.  Appelant  complains  of  the  refosal  to 
strike  from  the  answer  an  allegation  that 
the  defendant  Wallace,  'in  good'  faith,  and 
In  the  exercise  of  his  Judgment  as  clerk,  be- 
lieved that  said  sureties  were  amply  good,"* 
etc.  It  Is  tjTue  tbat  such  belief  is  not  a  de- 
fense; but  this  aUegatlffli,  taken  In  connec- 
tion wlOi  what  precedes  It,  was  evidently  not 
Intended  to  plead  good  faith  as  a  defen«& 
With  the  seventh  paragraph  ot  the  charg« 
before  them,  the  Jury  could  not  have  under- 
stood that  good  faith  alone  was  a  defense. 
When  the  part  at  Hie  answer  complained  of 
la  ccmsidered  In  connection  with  the  other  al- 
lotions  In  the  paragraph,  we  think  there 
was  no  err»  In  refusing  to  strike  It 

4.  It  will  be  noticed  that  the  estate  ju-oved 
to  be  of  much  less  value  than  that  stated  in 
the  petition  for  tbe  appointment  of  the  ad- 
ministrators. The  court  Instracted  as  fol- 
lows: "The  bond  taken  of  these  administra- 
tors In  this  case  was  toe  ^24,000;  bat  tbat 
bond  was  excessive^  and  the  sureties  tliere- 
on  wore  suffldent,  If  they  w^  at  that  time 
Buffld«it  upon  a  bond  large  enongh  to  se- 
cure the  estate  tor  the  amount  of  pn^orty 
which  la  shown  to  have  come  Into  the  bands 
of  the  admlnlstratorB,  to  wit,  H.911.60."  Ap- 
pellant complains  of  this  Instruction,  and 
contends  tbat  the  defendants  are  liable  if 
defendant  Wallace  did  not  exercise  reason- 
able care  In  taking  Bureties  for  the  amount 
named  in  the  bond,  even  though  tbey  might 
be  sufficient  for  the  lesser  amount  The 
lesser  amount  is  all  tbat  came  Into  tbe  hands 
of  the  administrators,  and  all  to  which  plain- 
tiff has  a  ri^t  to  look  tor  tbe  payment  of 
tbe  dalms  in  questlMi,  and,  unless  the  n^t- 
gence  of  the  derk  baa  defeated  tbe  phUndff 
in  Its  recovery  from  that  fund,  his  action  has 
been  without  prejudice  to  tbe  plaintiff.  We 
conclude  that,  under  tbe  facts  of  tbe  case, 
the  Instruction  was  without  prejudice  to  the 
plaintiff,  and  Is  correct 

6.  Appellant  contends  that  the  evidence 
shows  without  conflict  that  the  defendant 
Wallace  did  not  exercise  reasonable  diligence 
and  care  In  approving  tbe  bond,  and  that 
therefore  the  court  should  declare,  as  a  mat- 
ter of  law,  that  be  is  liable.  Appellees  con- 
tend that  there  Is  evidence  from  which  tbe 
Jury  might  find  due  care,  and  that  thereftM 
the  question  was  properly  submitted  to  the 
Jury.  We  have  not  set  out  nor  discussed 
the  evidence  on  this  question,  as,  tor  tbe 
error  in  admitting  evidence,  the  Judgment 
of  the  district  court  must  be  rev&ned.  it  Is 
sufficient  to  say  that  we  think  the  question 
was  properly  left  to  the  jury. 

6.  Appdlees,  while  conceding  that  tbey  can- 
not take  advantage  of  erron  against  them, 
nor  ask  affirmative  relief,  (they  not  having 
api>ealed,)  contend  that  plaintUF  has  shown 
no  cause  of  action;  that  It  appears  tbat  plain- 
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Off  Bbould  not  rMorer,  and  therefttrs  a  new 
trial  Bhoold  not  be  granted,  eTcn  tbongh  er- 
roneous InstructUma  or  mlinga  were  made 
and  given,  a*  complained  of  by  tlie  appel- 
lant Conceding  tbe  rule  to  be  aa  dalmed, 
(whlcb  we  do  not  determine.)  yet  we  are 
at  the  opinion  tliat  tbia  case  does  not  come 
within  Buch  a  rule.  Our  conclusloo  upon 
the  whole  record  la  that,  for  the  reawna  stat- 
ed, the  judgment  of  the  dlatrlct  court  most 
'be  nrened. 


HnOOS  T.  HOUGHTON. 
(Snprame  Osmt  of  lom.    Jan.  17,  18M.) 
Vnaioum—lUmAOTKa  — Omnaanro  Panmr 

— EtidEITOB— HutlfLBM  EBBOm. 

1.  That  a  question  was  leadine,  and  called 
"for  a  conclasion,  is  not  prejudldal,  where  the 
wltnesa  testifies  as  to  the  same  matters  in  re? 
sponse  to  vmper  qaeatkniB. 

2.  Brror  in  exdnding  an  answa  to  a  hypo- 
thedca]  qnastion  to  an  expert,  on  the  ground 
that  it  is  uot  confined  to  facts  in  eridence,  is 
faarmlees,  where  tiie  facts  are  thereafter  pnt  in 
-arridence,  and  the  «perf  ■  teatimony  then  given 
^loreem  tbe  qnestlon  objected  to. 

3.  Ehror  cannot  be  predicated  of  an  inatmc- 
tion  requhrins  a  physi^dan.  In  determining 
whether  a  oaCfent  has  snffidendy  recovered  to 
require  no  farther  medlc^  or  sarglcal  attention, 
to  ^erdsa  reasonable  and  ordinair  care  and 
skill,  and  to  have  reaard  to  and  take  into  a&- 
count  tlie  well-eeCtled  mlea  and  prindplee  of 
medical  and  anrgical  sdenoe. 

Appeal  trom  nverlor  court  of  Gotmell 
BlntTs;  J.  B.  F.  McOee,  Judge. 

The  plaintiff  Is  a  gai6&ast  hf  occapatloa. 
The  defendant  la  a  phyalcian  and  ■arge<m. 
On  the  Uth  day  of  June,  1880,  the  plaintiff 
mstained  a  fracture  of  his  left  arm  between 
tbe  wrist  and  elbow.  Both  of  tbe  bones  of 
tbe  arm  w^e  broken.  He  employed  tbe  de- 
fradant  to  reduce  the  fracture  and  tr^at  tbe 
injury.  The  defendant  at  first  bound  up  the 
arm  in  splints,  and  afterwards  Incased  It  In 
a  plaster  cast  After  glrlng  attention  to  the 
injury  untii  the  7tb  day  of  August  of  the 
same  year  by  examining  the  condition  of  the 
fracture,  the  caat  was  removed,  and  tbe 
surgical  attention  ceased.  Tbe  plaintiff 
claims  that  the  defendant  treated  the  Injury 
so  nnskinfully  that,/  when  the  treatment 
ceased,  the  injury  was  not  cured,  l)Ut  a  false 
Joint  was  created  between  the  elbow  and 
wrlsA  at  the  place  of  fracture.  This  action 
was  brought  to  recover  damages  for  the  al- 
leged malpractice.  Tbe  defendant  admitted 
tbe  employment  as  alleged,  but  denied  all 
negligence.  There  was  a  trial  by  Jury,  and 
a  verdict  and  Judgment  tor  the  plaintiff. 
Defendant  appeals. 

Wheder  A  West,  Bmmett  Tinley.  and  Harl 
ft  McCabe,  ftn-  appellant  Frank  Trimble 
and  W.  H.  Ware,  (Spencer  Bmltta.  of  conn- 
ad.)  for  am^ellM' 

BOTHBOC^  J.  1.  There  are  a  large  num- 
ber at  errors  assigned  upon  rulings  upon  the 
admksioo  and  exclusion  of  evidence  offered 
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by  the  reape^ve  parties.  We  will  proceed 
to  consider  siicb  of  the  questions  raised  as, 
upon  a,  careful  examlnatloa  of  Oie  record,  we 
think  require  cq>eclal  raentloB.  The  plaintiff, 
in  the  course  of  his  examination  as  a  witness, 
was  asiced  the  followtng  question:  "Now,  I 
wont  to  ask  yon  if  you  fully  oompUed  with 
all  the  instructions  at  def«idant  In  reference 
to  this  arm,  and  your  treatment  and  care  of 
it  while  be  was  treating  you?"  This  ques- 
tion was  objected  to,  on  the  ground  that  it 
was  leading,  and  also  called  for  the  expres- 
sion of  an  opinion.  The  objection  was  orer- 
ruled,  and  the  witness  answered  the  question 
in  the  afflrmatire.  It  may  be  tliat  the  ques- 
tion was  technically  objectionable,  as  being 
leading;  but  thm  was  no  prejudice  to  the 
defendant  for  that  reason,  because,  in  tbe 
subsequent  progress  of  tbe  case,  every  foct 
and  circumstance  connected  with  ttxe  treat- 
meat  of  the  plaintiff  by  the  defendant  was 
detailed  oyer  and  over  again  by  the  plaintiff. 
For  the  some  reason  the  condusioD  of  the 
witness  was  lost  in  tbe  particularity  with 
which  all  tHe  facta  were  detailed  to  tike  Jury. 
We  doobt  very  much  whether  tbe  question 
called  tat  mt  conduslon  of  the  wftness.  It 
agpean  to  us  It  was  not  improper  to  permit 
ttie  witness  to  state  Is  general  t»ms  that  be 
oomi^led  wUh  tbe  InstractionB  glvoi.  It  was 
not  vacticattle  for  Urn  to  state  what  he  was 
told  to  6%  and  ttsn  relate  the  particulars  of 
wiutliedld. 

2.  When  tile  plaintiff  concluded  Introdu- 
dng  bio  erUoioa  la  chief,  the  first  witness  In- 
trodnoed  by  the  deCendaBt  was  Dr.  T.  B. 
Lac^,  a  i^iysleian  and  surgeon  of  16  years' 
practice;  and,  after  stating  In  a  general  way 
what  was  proper  treatment  In  such  a  case, 
the  ree(»d  shows  the  following  questions  ask- 
ed of  ttie  witness  hr  defendaafs  oounsel, 
and  the  ohjeetlons  and  rulings  thereon:  "Q. 
What  effect  wonld  the  use  of  a  fractured 
arm  thus  incased  liav»  upcm  tbe  union  of 
the  bones,--even  the  moderate  nsef  (Ob- 
jected to,  on  the  groand  that  they  hare  not 
shown  that  the  arm  In  qnestlon  was  ever 
used  at  sneh  ttoi&  Sostslned.  Defendant 
exoepts.)  Q.  Soppose  on  arm  bn^n  as  this 
(me  has  hcen  sboold  be  properly  Incased  in 
apUnta  wItUn  the  twenty-four  boors  from 
tbe  time  of  the  injury,  and  be  properly  treat- 
ed for  Biz  weeks  from  the  time  It  was  In- 
oBsed.  and  at  (he  end  of  that  time  should 
present  the  appearance  of  the  ends  of  the 
bones  being  In  apposition,  and  upon  measure- 
ment should  show  that  the  arm  was  of  the 
exact  length  Of  the  corresponding  member, 
bow  could  that  arm  get  in  the  condition  in 
whidi  yon  now  see  this  one?  (Objected  to, 
as  Incmnpetoit  and  sssundng  a  fact  to  wit, 
that  at  the  time  the  splints  were  taken  off, 
or  at  the  okd  trf  six  wetia,  tiie  bones  were 
examined,  and  found  to  be  in  proper  posi- 
tion, which  has  not  been  proven  In  this  case, 
bat,  so  f&r  as  tbe  testimony  has  gone,  the 
contrary  appears,  and  the  question  Is  not 
proporly  confined  to  the  facts,  so  far  as  the 


Digitized  by 


806 


lfOBTHW£ST£RN  BEFORTEB,  VOL.  57. 


(Iowa. 


tesUmony  abows  tbem  Id  this  case.  Sustain- 
ed. D^endant  exeats.)"  It  Is  cMmed 
with  great  eameatnew  that  these  rulings 
ware  erroneoxis  and  prejudicial.  It  may  t»e 
that.  If  there  were  nothing  more  from  this 
witness  on  that  subject  than  these  questions 
and  mllngs  thereon,  there  might  be  ground  of 
complaint  of  the  mllngs  appellant  But 
the  record  shows  that.  Immediately  after 
these  mUnsB,  the  defendant  was  pat  upon 
the  stand  as  a  witness,  and  testified  fully  as 
to  the  treatment  he  gave  the  plaintiff  for  the 
fracture,  and,  after  the  examination  of  one 
other  witness,  Dr.  Lacey  was  recalled,  and 
testified  folly  as  on  expert  upon  every  ques- 
tion InvolTed  In  the  case.  His  testimony  Is 
explldt,  full,  and  intdligent,  and  covers  the 
questions  above  set  out,  and  to  which  objec- 
tions were  sustained.  We  think  the  rulings 
of  the  court  were  in  this  respect  correct 
The  fault,  if  any,  was  that  defendant's  coun- 
sel sought  to  introduce  their  e^n^t  evidence 
first  and  afterwards  the  facts  upon  whl<^ 
the  expert  evidence  was  based,  llils  would 
be,  to  say  the  least,  Irregular  practice. 

a  It  is  claimed  that  the  third  paragrajA 
of  the  charge  of  the  court  to  the  Jury  was 
erroneous.  It  was  as  follows:  'It  a  phy- 
sician or  surgeon  be  sent  for  to  attend  a 
patient  the  effect  of  his  responding  to  the 
call,  in  the  absence  of  a  special  agreement, 
wlU  be  an  engagement  to  attend  the  case  as 
long  as  it  needs  attention,  unless  he  gives  no- 
tice of  his  Intention  to  ^dlsoonUnne  his  serv- 
ices, tx  is  dismissed  by  the  patient;  and  he 
Is  bound  to  exercise  reasonaUe  and  ordinary 
care  and  skill  in  determining  when  he  should 
discontinue  his  treatment  and  sorlces.  If 
you  find  from  the  evidence  that  the  condition 
of  the  plaintiff's  arm  is  due  to  his  having 
been  dismissed  when  he  ought  not  to  have 
been  dismissed,  the  defoidant  wonld  be  lia- 
ble, unless  the  evidence  further  satisfies  you 
that  the  def^dant  In  dismissing  him,  if  he 
did  dismiss  him,  used  ordinary  and  reason- 
able care  and  skill  in  determining  when  to 
dismiss  him;  and.  If  he  dismissed  him  un- 
der a  mistaken  Judgment^  he  would  be  llo- 
tde,  and  you  should  htM  Um  liable  unless 
you  find  frcHD  the  evidence  that  In  making 
up  his  nUnd  when  to  dismiss  him,  he  exer- 
cised reastmable  and  ordinary  care  and  skill, 
and  had  regard  for,  and  took  into  account 
the  well-settled  rules  and  principles  of  med- 
ical and  surgical  science."  It  Is  urged  that 
the  last  part  of  this  Instruction  requires  of 
the  defendant  a  greater  degree  of  dlllgrace 
and  skill  than  the  law  imposes  iqton  a  phy- 
sician and  sorgeim  in  the  practice  of  Ids  pro- 
fessioL  was  required  by  the  instruc- 

tion. In  det«mlnlng  whether  the  plaintiff  had 
so  far  recovered  as  to  reqoire  no  further 
medical  or  surgical  attention,  to  exercise  rea- 
sonable and  ordinary  care  and  skill,  and  to 
have  regard  to  and  take  into  account  the 
"wdlHBettled  rules  and  principles  of  medical 
and  surgical  science."  We  do  not  think  that 
there  Is  any  error  in  this  part  of  the  Instmc* 


tlon.  In  anotho'  part  ai  the  charge  the  jury 
were  txM  that  the  law  required  the  defend- 
ant to  have  and  exercise  the  average  or  or- 
dinary  skill  possessed  1^  membora  of  his 
profession  in  that  locality.  This,  surdy. 
would  require  him  to  obsove  the  weU-aet- 
tled  rules  and  principles  appertaining  to  his 
profession. 

4.  It  is  claimed  that  the  verdict  finds  no 
support  in  the  evld^ce.  It .  Is  enough  to 
say  that  there  was  a  fair  conflict  of  evidence 
<m  evray  material  question  In  the  case.  It 
Is  conceded  that  the  plaintiff's  arm  was  not 
restored.  Whether  It  was  the  fault  of  the 
defendant  or  the  plaintiff  was  a  fair  ques- 
tion, nndw  the  evidence,  for  a  Jarj  to  de- 
termine; The  Judgment  of  the  dlatrlet  oosrt 
is  affirmed. 


STATE  V.  BOW  et  aL 
(Supreme  Court  of  Iowa.    Jan.  1^  UDl) 
BiJL  OK  AFPB1.L— BasAca  or  Cohditioits. 
A  ball  bond  on  appeal,  conditioned  that 
defendant  shall  Barreader  lilmaelf  In  execution 
of  the  Jadament  of  the  supreme  conrt,  and 
aMde  Its  orders  and  Judgments,  is  not  forfeited 
for  the  laretles'  failure  to  produce  defendant 
at  the  next  term  of  the  district  court  after  af- 
firmance of  the  conviction,  when  it  appears 
tliat  defendant  Is  already  surrendered  at  the 
penitentiary,  in  execution  of  his  sentence,  hav- 
ing been  brought  back'  to  the  state,  on  requisi- 
tion, at  the  Instance  of  his  bail. 

Appeal  from  district  court,  Boone  oounty; 
8.  M.  Weaver,  Judge. 

In  February,  1888,  the  defendant  Jos^ 
Bow  was  ccmvlcted  in  the  district  court  of 
Boone  county  of  the  crime  of  manslaugbte-. 
and  sentenced  to  five  years'  Imprisonment  In 
the  penltMitiary.  From  the  Judgment  he  ap- 
pealed to  this  court,  and  filed  his  bond  to  su- 
persede the  Judgment  and  the  other  defend- 
ants In  the  case  are  the  sureties  on  the  bond. 
The  cause  was  affirmed  in  this  court  on  the 
15th  day  of  Octobw,  1890,  and  a  procedaido 
was  on  that  day  issued  to  the  district  court 
of  Boone  county,  directing  it  to  proceed  In 
the  same  manna-  as  If  no  appeal  had  been 
prosecuted  by  this  court  The  sheriff  <jg 
Boone  county,  aided  by  a  requisition  from 
the  governor  of  Iowa  to  the  governor  of  Mis- 
souri, proceeded  to  that  state,  where  defend- 
ant Bow  was  found;  and  be  was  taken  by  said 
sheriff,  and  delivered,  on  the  24th  day  of  Oc- 
tober, 1890,  to  the  warden  of  the  penitentiary 
at  Ft  Madison,  Iowa,  In  execution  of  the 
Judgment  of  imprisonment  against  him.  On 
the  3d  day  of  Novemb^,  1880,  at  a  term  at 
the  district  court  of  Boone  county.  It  appears- 
that  Jos^h  Row  was  called,  and  failed  to 
appear,  and  tha*eiq>on  the  appearance  bond 
was  produced;  and  sureties  theretm  wore 
called,  and  falling  to  appear  and  to  produce 
the  said  Joseph  Row,  the  bond  was  dedared 
forfeited.  On  the  6th  day  of  November, 
1890,  the  sureiies  on  the  bond  appeared,  and 
filed  a  motion  to  set  aside  the  default  en- 
tered against  them  on  the  ground  that  whe» 
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It  wu  entered  tlie  said  Bow  was  In  the  pou- 
tentiary  of  the  state,  In  execution  of  the 
Judgment  Tbe  district  court  overruled  the 
■wttait  and  the  defendants  appealed. 

a  a  OcAe,  fbr  appellants.  J.  B.  Whltaker, 
Ckk  AMj^  and  Jfdm  T.  StODCh  Atty.  Qen.»  tor 
ttM  State. 

GBANOElR,aJ.  Tbe  following  is  the  reo- 
Md  of  the  district  court,  declaring  the  for- 
feltura  "State  of  Iowa  t.  Joseph  Row.  Be 
It  remembered  that  on  this  8rd  day  of  No- 
vember, 1890,  the  above  cause  coming  on  for 
hearing  on  the  motion  of  plaintiff  for  for- 
feiture of  the  appearance  bond  of  tbe  defend- 
ant Joseph  Row,  and  It  appearing  to  the 
court  that  the  Judgment  against  the  defend- 
ant Joseph  Row  has  been  affirmed  hj  the  sn- 
preme  court  of  Iowa,  and  that  the  defoid- 
ant  Joseph  Row  was  required  by  this  court, 
that  the  sentence  and  Judgment  of  said  couri 
might  be  executed  and  performed,  and  the 
said  Joseph  Row  was  called  and  failed  to  ap- 
pear, and  no  p^wm  for  falm,  and  his  appear- 
ance bond  was  produced,  and  said  Jos^h 
Row  and  the  sureties  on  his  bond,  to  wit, 
a  H.  Ward,  J.  R.  Hurlburt,  A.  H.  Allies,  and 
U.  W.  Ward,  were  colled  In  open  court,  and 
falling  to  appear  and  to  produce  the  said 
Joseph  Row.  the  said  appearance  and  undw- 
taklng  to  api>ear  Is'hereby  <vdwed,  adjudged, 
and  dedared  to  be  fcn^elted  and  In  d^ult" 
The  undertaking  of  the  bond  Is  that  "in  case 
the  said  J.  A  Bow  shall  well  and  tnHj  pa> 
the  said  fine,  or  such  part  of  It  as  the  su- 
preme court  may  direct,  and  if  the  said  J. 
A.  Bow  shall  surrender  himself  in  execution 
of  the  Judgment  and  direction  ot  the  supreme 
court,  and  In  all  respects  abide  the  orders 
and  judgmoits  of  the  supreme  court,  then 
this  bond  to  be  void;  otherwise,  to  be  and 
remain  In  fnll  force  and  effect"  The  default 
shown  in  the  rec«d  is  not  a  failure  to  make 
poymwta,  but  It  la  for  want  of  the  personal 
appearance  of  Joseph  Row,  "that  the  Judg- 
ment of  tbe  court  might  be  executed  and 
perfwmed."  The  default  as  to  the  sureties 
Is  for  not  producing  him.  The  sltuaticn, 
then,  i>  this:  The  default  was  taken  Novem- 
bet  S,  1890.  Nine  days  before  that,  the  sher 
Iff  of  Boone  county  had  snrroidered  him  at 
the  penitentiary,  and  be  was  at  the  time  the 
default  was  taken  doing  predsely  the  thing 
for  which  the  district  court  desired  his  pres- 
ence. He  was  called  that  he  might  be  com 
mltted  to  the  penitentiary.  Tbe  court, 
through  Its  processes,  luid  already  so  commit^ 
ted  him.  It  Is  not  to  be  satd,  as  a  legal  con- 
tusion, that,  had  he  not  been  Imprisoned  at 
the  instance  of  the  state,  be  would  neither 
have  ai^eared,  nor  his  sureties  produced 
him,  when  hU  appearance  was  called  for. 
The  state,  by  placing  him  in  the  iienltentlary, 
hod  rend^cd  It  absolutely  Impossible  for  him 
to  appear,  or  for  the  stueties  on  his  bond  to 
prodoce  bim.  Undw  such  circumstances 
there  could  be  no  default.  It  appears,  from 


an  affidavit  to  the  motion  to  set  aside  tbe  de- 
fault, that  one  of  the  sureties  had  sent  an 
agent  to  Missouri  to  secure  and  return  Row 
to  the  state,  to  avoid  default  on  his  bcmd, 
and  Row  was  in  the  custody  of  such  agent 
when  the  sheriff  from  BoMie  county  arrived, 
and  took  him  into  custody,  and  afterwards 
deUvwed  him  at  the  penitentiary.  It  further 
appears  that  the  sheriff  was  i^^lnted  as 
agent,  under  a  requisition  from  tbe  governor, 
at  the  request  of  one  of  the  sureties  on  the 
bond.  It  is  said  that  the  Judgment  was  an  Im- 
prisonment ot  five  years,  and  payment  of  the 
costs  of  prosecution,  and  that  the  costs  have 
not  been  paid.  But  the  defitnlt  is  not  for 
such  a  failure.  The  record  makes  no  dlsdo- 
Bures  as  to  a  default  In  the  paymoit  of  costs. 
In  our  Judgment  the  motion  to  set  aside  the 
detault  should  have  been  sustained,  and  the 
order  of  the  court  overruling  It  is  rerased. 


LAKB  HANAWA  RT.  CO.  T.  SQUIRE  at  al. 
(Supr^ne  Court  of  Iowa.    Jan.  16,  1894.) 

DOHMIOM  TO  R&ILBOAD  —  AcmOX  TO  BbOOVSS— 
BVIDBKOK. 

In  an  action  on  a  donation  for  the  cx>n- 
■tmetion  of  a  railroad,  it  appeared  tlut  defend- 
ant agreed  in  writing  to  take  a  number  of 
shares  of  stock  Id  plaintiff  company;  that  sob- 
sequentlr,  at  plaintiff's  solidtatlon,  defendant 
consented  to  moke  his  snbscriptlon  a  donation; 
and  that  the  only  evidence  in  writing  of  this 
snbeequent  agreement  was  the  word  "donation," 
written  <9poaite  defendant's  name  in  the  orig- 
inal agreement.  Bdd,  that  parol  evidence  was 
competent  to  show  that  plaiutUfa  promise  to 
locate  Its  line  along  a  certain  roots  was  the 
consideration  for  the  donation. 

Appeal  from  district  court,  Pottawattamie 
county;  A.  B.  ThomeU,  Judges 

Action  to  recover  for  a  donatl<n  for  tbe 
c(»)Btructi(Hi  of  a  railway.  Verdict  and  Judg- 
ment fot  the  defendants.  Plaintiff  a^eals. 

Emmet  Tlnl^,  for  ai^dlanL  Boss  A  Boas, 
tat  app^ecB. 

KINNB,  J.  1.  Defendants  enttted  Into 
tbe  CoUoiwlnf  wrlttm  agreemmt: 

"We,  the  nnderslgned  snbsfribos  htteto, 
In  oonsldCTatiuk  of  each  other's  snbacriptlon 
hereto  made  to  tbe  Lake  Manawa  Railway 
Company  of  Coimcll  Bluffs,  Iowa,  and  otbor 
considerations  to  us  moving,  do  each  for  him- 
self subscribe  for,  and  agree  to  pay  for  and 
to  take,  as  provided  In  tbe  articles  of  inow- 
poratitm  of  said  company,  the  number  of 
shares  and  the  amount  of  capital  stock  set 
opposite  our  respective  names. 

"Dated  March  2U  1887. 

Name.  No.  Shares.  Amount. 

J.  W.  &  B.  L.  Bqnln  6  •500.00* 

Suit  was  (Higlnally  brought  on  the  agreement 
as  above  vrritten.  Afterwards,  by  amend- 
ment. It  was  alleged  that  said  stock  subscrip- 
tion was  changed  to  a  donation,  and  that  th» 
above  contract  was  changed  by  writing  there- 
«  the  word  "donation,"  and  that  no  other 
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CDodiflcatlou  or  change  was  made  In  said  con- 
tract This  w<»^  "donation"  was  written 
lmmediai£lr  to  the  right  of  the  "^SOOm" 
Defendants  plead,  in  substance,  that  the 
agreement  touching  the  "donation"  was  part- 
ly by  parol  and  partly  in  writing;  tli&t,  at 
and  prior  to  the  time  defendants  signed  the 
foregt^ng  agreement,  it  was  verbally  agreed 
uid  understood,  by  and  between  defendants 
and  the  pr<Niiot««  of  said  railway  enterprise 
and  the  officers  of  plaintiff,  that  said  railway 
should  be  constructed,  operated,  and  mam* 
talned  from  the  southern  terminus  of  Ninth 
street.  In  the  dl?  of  CcwncU  Bluffs,  sonth- 
ward  over  and  along  the  section  line  between 
sections  11  and  12,  in  township  74,  range  44, 
to  a  point  within  six  rods  of  the  N.  E.  corner 
of  the  N.  B.  %  of  the  N.  B.  hi  of  section  No. 
14,  township  74,  range  44,  and  to  a  place  then 
known  as  "Wrty's  Landing,"  on  Lake  Mana- 
wa,  which  was  a  pleasure  resort  situated 
south  of  and  near  to  said  dty  of  Council 
Bluffs;  that  defendants  owned  a  tract  of 
land  on  said  lake,  and  adjacent  to  said  lipe  of 
railway,  which  was  valuable;  that  the  con- 
sideration on  which  defeDdants  made  their 
said  subscription  for  Btock  was  that  said 
road  should  be  constructed,  opwated,  and 
mnintaiued  on  the  line  aforesaid,  which  plaln- 
tiir  agreed  to  do;  that  plaintiff  did  so  con- 
struct and  oiierate  the  road  for  a  time,  but 
afterwards  took,  up  the  track,  and  moved  the 
road  GO  rods  to  the  east  of  Its  oHglnat  loca- 
tion, thereby  making  it  a  much  greater  dis- 
tance from  said  railway  to  defendants'  said 
land,  and  they  say  that  the  consideration 
on  which  said  subscription  was  made  has 
wholly  failed;  that,  prior  to  said  change  of 
ronte  of  said  railway,  defoidants  paid  f250 
under  said  agreement  In  the  sixth  dlvisiou 
•f  the  answer.  In  addition  to  the  foregoing 
araments,  it  is  alleged  that  plaintiff  there- 
after requested  def^idants  to  make  their  sub- 
scription for  stock  a  donation,  and  that  de- 
fendants did  so  upon  the  agreement  of  plain- 
tiff that  It  would  construct,  operate,  and 
maintain  said  road  upon  the  route  as  origin- 
ally agreed  upon  with  the  defatdants;  that  It 
did  so  for  a  time,  and  afterwardB  aband(med 
the  same,  and  adopted  a  new  line,  as  here- 
tofore alleged.  Damages  are  claimed  there- 
for. PlaintifT  filed  a  reply,  admitting  its  In- 
corporation, admitting  "that  the  stock  sub- 
scription was  changed  upon  conditions  set 
forth  in  said  sixth  paragraph  of  said  answer 
to  a  donation,"  and  denying  all  other  allega- 
tions of  the  answer.  The  record  also  con- 
tains an  flgreement  of  the  parties,  which  need 
not  be  set  out  aa  In  our  view  It  does  not 
affect  their  rights  or  lliibllltles.  From  a  ver- 
dict ana  Judgment  for  defendants,  plaintiff 
prosecutes  this  appeal 

2.  Bvidence  was  Introduced  In  the  trial 
court  against  plaintiff's  objection,  to  show 
that  ot  and  prior  to  the  time  defendants 
subscribed  for  the  stock,  plaintiff's  officers 
and  agents  Tcrbolly  agreed  with  defendants, 
at  an  InOaeemrat  tor  them  to  takft  stock,  to 


bolld,  opovte.  and  maintain  the  road  upon 
and  over  the  route  set  out  in  the  answer; 
that  it  was  the  considoratloD  on  which  de- 
fendants took  the  stock;  and  that  defend- 
ants afterwards,  on  plalntUTs  solicitation, 
changed  said  stodL  subscription  to  a  donor 
tlon,  upon  the  verbal  understanding  and 
agreement  tbat  the  road  should  be  built, 
operated,  and  maintained  on  the  route  orig- 
inally agreed  upon.  At  the  close  of  the  tes- 
timony, plaintiff  moved  to  strike  out  all  the 
testimony  of  conversations  had  at  the  time 
tbe  stock  was  subscribed,  as  well  as  when  it 
was  changed  to  a  donation,  as  tending  to 
Bitae  or  change  the  written  contract  entered 
Into  between  the  parties.  The  motion  was 
overruled.  The  same  question  was  raised 
by  objections  to  Instructions  ^ven  by  the 
court  Many  mors  are  assigned,  but  the 
only  question  argued  Is  as  to  tiie  admisai- 
billty  of  the  evidence  touching  the  parol  rep- 
resentations, conversations,  and  statements 
afbresald,  and  the  correctness  of  the  Instruc- 
ttons  to  the  Jmr  on  that  branch  of  the  case. 

8.  If  this  was  an  action  to  recover  on  the 
stodc  subscription,  and  there  was  no  claim 
that  some  part  of  the  contract  rested  In 
parol,  It  Is  clear  that  evidence  of  contempo- 
raneous parol  agreements  would  not  be  ad- 
mlsBlUek  bi  this  case,  however,  the  orig- 
inal coolract,  which  vpas  In  writing,  and 
obligated  defmdants  to  take  a  certain  amount 
of  stock  in  plaintiff  company,  was  abandoned 
botii  partiesi  and  a  new  agreement  en- 
tered Into  In  Ilea  of  It  By  this  new  ar- 
rangement, defendants  were  released  from 
all  liability  on  the  original  contract,  and  a 
new  liability  created.  They  agreed  to  do- 
nate the  (500  to  plaintiff.  No  writing  was 
entovd  Into  touching  the  agreement  save 
and  except  that  the  word  "donatiMi"  was 
written  hy  some  one— It  does  not  appear  who 
—to  the  right  of  the  figures  '^500.00"  on  the 
stock  subscription  i>ap«:.  It  seems  to  ns 
that  the  agreement  upon  which  the  donation 
was  In  fact  made  does  not  appear  from  the 
paper  Itself;  that  in  that  respect  it  was  In- 
complete. The  writing  being  silent  as  to 
the  agreement  under  which  the  donation  was 
made,  parol  evidence  was  clearly  admlsrible 
to  show  what  that  agreemait  in  fitct  was. 
Fawkner  v.  Wall-Paper  Co.,  (lowaj  55  N.  W. 
201.  and  cases  cited.  Now,  the  evidence  ad- 
mitted tended  to  show  the  circumstances  and 
conditions  surrounding  the  donation.  It  was 
not  sought  to  defeat  the  written  part  of  the 
contract  by  showing  that  no  donation  was 
made,  but  to  establl^  the  parol  part  of  the 
contract  by  showing  what  the  agreement  In 
fact  was,  or  rather  the  terms  and  condldons 
upon  wblch  the  donaticm  was  mode.  Then, 
as  we  imderstand  this  record,  It  Is  not  a  case 
of  an  atjempt  to  change  a  complete  written 
contract  by  proof  of  a  parol  contempwaneoos 
agreement  but  to  show  what  the  contract 
was,  in  so  far  as  It  was  not  (educed  to  writ- 
ing. Such  evidence  has  often  been  held  ad- 
mlserible   See  Fawkner  v.  Wall-Paper  Co., 
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Mnpra.  A^n,  M  tbe  answer  and  counter- 
claim were  objectionable  aa  pleading  a  con- 
tempora neons  parol  agreement  to  vary  the 
terms  of  a  written  contract,  as  appellant  con- 
tends, advantage  of  that  (act  shoold  have 
been  taken  bj  demioTer.  On  the  contnur, 
fciBiie  was  taken  on  the  facts  alleged  In  the 
answer  and  connterclalm,  a  reply  was  filed. 
In  whlcb  It  Is  admitted  that  said  sto^  snb- 
sertptlm  was  changed,  npon  conditions  set 
forth  In  the  answ^,  to  a  dMiatkm;  and  there 
was  a  denial  that  defendants  were  Injured 
\fy  reason  of  the  removal  of  plalntlfTs  rail- 
way track.  Under  this  condition  of  the 
pleadings.  It  would  seem  that  the  dafm  of 
defendants  that  tbe  donation  was  made  on 
condition  that  tk*  road  should  be  built,  oper- 
ated, and  maintained  on  tbe  line  cont^ided 
Cor  hy  them  should  not  hare  been  a  matter 
of  contiOTersy  on  the  trial.  If  we  treat  the 
subsequent  agreement  for  the  donati<m  as  an 
agreement  to  change  tbe  ortginal  written  con- 
tract, evldeoce  of  it  Is  admissible.  It  Is  not 
of  a  contemporaneous  parol  agreement,  but  an 
agreement  subseqaently  made.  Parties  may, 
by  panrf,  rescind,  alter,  or  abrogate  a  prior 
written  contract  The  case  needs  no  far- 
ther cutsideratkm.  As  we  have  said,  the 
tacts  do  not  bring  It  wlttiln  the  rule  pro* 
hlMtlnc  pnoof  of  a  oontmporsneous  panrt 
agreement,  the  effect  of  which  Is  to  alter  «r 
change  a  written  contract  The  Instmctloaa 
given  were  In  harmony  with  tbe  views  we 
kan  aacproswd.  Affirmed. 


a  O.  WASHBURN  PIjOUKING  MILLS 
GO.  V.  MINNEAPOLIS  &  ST.  L. 
R7.  CO.  et  al. 
<S^ffeme  Court  of  Minnesota.    Jan.  12, 18M.) 
BiaansT  n  JUixaoas  TKA.cn— Sumcan or  or 
EviDBsoa. 

Evidence  hdd  to  Justify  the  flndingi  of 

Hct. 

(Syllabus  hy  flie  Coart) 

Appeal  from  strict  court,  Hennepin  coun- 
ty; Lochren,  Judge. 

Action  l)y  tbe  O.  0.  Washburn  Flouring 
lima  Company  against  the  Mlnneap<dls  & 
St.  Louis  Railway  Company,  W.  H.  Trues- 
dan.  receiver,  and  the  Railway  Transfer 
Company  of  Minneapolis,  to  determine  the 
rights  of  the  parties  to  the  use  of  certain 
railroad  tracks,  and  to  restrain  defendants 
from  IntOTferlng  with  tbe  use  thereof  by 
the  SnnneapoUs  Western  Railway  Company, 
in  whose  Interest  plaintiff  sues.  Judgment 
was  ordered  for  plaintiff,  and  a  new  trial 
denied.  Defendants  appeal  Affirmed. 

A.  B.  Clarke  and  W.  F.  Booth,  for  ai^- 
lants.    EoQB,  Wbelon  ft  Bennett  fttr  re* 

qxtndent 

GILFILLAN,  a  J.  Tbe  court  having 
found  an  a  fact  tlmt  tbe  plalutiS  is  the  own- 
er of  tbe  tracks  in  cootroversj,  the  only 
question  In  tba  case  is,  did  the  evidence  Jus- 


tify that  finding?  There  seems  no  evidence 
contradicting  that  on  the  part  of  the  plain- 
tiff, that  whrai  the  grading  and  laying  of 
the  ties  and  raOa  on  plalntlfF's  land  was  done. 
In  1878  or  1879,  althou^  the  work  was  done 
and  materials  furnished  by  the  defendant, 
Washbnm  paid  it  for  Uiem.  Tbe  work  hav- 
ing bem  done  and  materials  placed  on  plain- 
tiff's land,  the  tracks  were  Its  property,  un- 
less there  was  some  agreement,  express  or 
implied,  that  they  were  to  be  the  property 
of  the  defendant.  What  was  done  In  1878- 
or  1879  showed  there  was  no  snch  agreement 
at  that  time;  and  although  defendant  while 
BUbseqnentiy  using  the  tracks,  kept  them  In 
repair  tmtU  It  had  entirely  renewed  the  rails, 
there  was  nothing  In  that  to  require  that  an 
agreement  should  be  implied  that  the  tracks 
were  to  belong  to  defendant  Defendant's 
use  of  the  trades  was  under  the  license  of 
tbe  idalnttfF  until  within  a  year  or  two  be- 
fore suit  brou^t,  when  It  asserted  a  claim 
of  owuKShip.  While  using  the  tracks  un- 
der license  of  the  plalntUf,  Its  possession  was 
not  adverse  to  plaintiff.  Order  affirmed. 


FDRMAN  V.  LOMBARD  INYBSTMBNT 

00. 

(Snpreme  Oonrt  of  Minnesota.    Jan.  12,  1894.) 

NmaANOB  —  LlABILITIBS   OV  MoHTOAOBS  —  CoK- 

STxcoTioK  Of  CoSTKiCT— DAMAOHa— Bvromcoa. 

1.  A  oontraet  lietwccn  mortgagor  and  mort- 
gagee constraed,  end  kdd  to  pat  the  mortgagee 
m  posseaBion  of  the  mortgaged  premisea,  so 
ttiat  the  latter  became  "mortgagee  in  posses- 
sion,** and  so  that  it  might,  aft»  notice,  tte 
liable  as  the  CMitiuvw  tii  a  nnisanee  f«  the 
premises  created  by  tbe  mortgagor. 

2.  Edd,  that  tae  evidence  In  tbe  case  far- 
nlshed  means  for  the  Jmy  to  determine  the 
amoant  of  damage  acernlng  frem  a  antsance 
after  notice  to  the  continner. 

(SyllabuB  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Canty,  Judge. 

Action  by  John  Ferman  against  tbe  Lom- 
bard Investment  Company  to  recover  dam- 
ages to  plaintiff's  building  and  property,  re- 
sulting from  water  nmning  from  a  building 
of  which  defendant  had  control,  as  mort- 
gagee, under  a  mwtgage  given  by  one  Clem- 
entson,  and  a  subaequent  agreement  with  the 
mortgagor.  There  was  verdict  for  plain- 
tiff, and  a  new  trial  denied.  Defendant  ap- 
peals. Affirmed. 

0«(H^  E.  Budd,  for  appdlant  O.  Moa- 
nesB,  for  respondent 

GILFILLAN,  a  J.  Tbe  objection  made  to 
testimony,  or  rather  the  motion  to  strike  out 
testimony,  was  on  the  ground  that  tbe  de- 
fendant could  not,  under  the  evidence,  be 
liable  for  the  Injury  to  plaintiff's  property. 
Tbe  consideration  of  tbe  question  of  de- 
fendant's liability  will  determiua  the  ques- 
tion of  tbe  propriety  of  the  testimooy.  The 
defendant's  liability  depends  on  whether  It 
had  such  poaseadon  of  the  premises  aa  to 
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be  reapooBlble  fx  tlw  coDtlnnancd,  after  no- 
tice, of  the  nnlaance  created  by  Clementaon, 
fbe  owner  and  mortgaffur,  at  the  time  he  otnt 
■tmcted  the  balldtng.  In  oQiet  words,  was 
its  rdatlon  to  the  premlaea  such  that  It  la 
to  be  deemed  a  ccmtlnner  ot  the  nuisance? 
As  a  general  rule,  the  occnplv  of  premiMS, 
who  has  such  oontnri  €t  them  as  to  giro  the 
right  to  abate  the  nnlsaiusek  Is  a  contbnier  of 
1^  if  he  do  not,  after  notice,  abate  it  Soch 
la  the  case  with  a  grantee  or  tenant  ot  prem- 
ises on  which  the  grantor  or  landlord  has 
created  a  nuisance.  Of  oouree,  in  the  case 
of  a  totant;  to  make  Um  reqKHuUd^  his 
occupation  and  omtrol  must  esteid  to  that 
part  of  the  premises  la  which  the-nnisanoe 
ezisto.  Sot  If  KKHou  In  a  building  be  rented 
to  diffnent  teuanla,  none  of  them  baying  pos- 
session and  contnd  ot  the  roof,  the  landlord, 
and  not  any  tenant,  would  be  the  continuer 
(tf  a  nuisance  In  w  caused  by  the  roof.  In 
this  case,  If  the  defendant  liad  possesskm  and 
contK^  It  «Kt»ded  to  the  entire  holldlng. 

The  relation  of  the  dtf  endant  to  the  premises 
deprads  on  the  fiict  that  It  was  a  mwtgagee, 
and  on  the  subeeqnent  contract  between  it  and 
the  mortgagor.  That  contract  was  not,  as 
defendant  contends,  a  mere  powar  to  rent 
the  ivemlses  and  collect  the  rents.  Bo  far  as 
It  had  the  effect  of  a  power,  It  was  a  power 
coupled  with  an  Interest,  tot  It  was  Intended 
as  further  security.  Xor  did  It  create  the 
ration  of  landltwd  and  tenant  It  reserr- 
ed  no  rent,  ai}d  created  none  of  the  rights 
and  duties  existing  between  landlord  and  t^- 
ant  It  assumed  to  assign  and  transfer  to 
deffflidant  all  rents  and  profits  belonging  to 
the  premlsee,  together  with  all  leases,  agree- 
inents,  or  c<Hitracts  relating  'In  or  to"  the 
premises,  and  the  right  to  collect  all  rents 
due  or  to  become  due  thereunder;  giving  the 
right  to  enter  upod  the  premises,  and  to  rent 
the  same,  or  any  part  thereof  which  "are 
now,  or  which  may  hereafter  become,  un- 
occupied." The  defendant  covenanted  by  it 
to  use  reasonable  diligence  and  efforts  to  col- 
lect an  rents  due  or  to  become  due,  and  to 
rent,  so  far  as  It  could,  any  vacant  portions 
of  the  premises,  at  reasonable  rates,  to  ten- 
ants of  good  class  and  character,  and,  atter 
deducting  5  per  cent  for  collecting,  to  apply 
the  remainder  of  the  ronts  (1)  to  keep  the 
building  Insured;  (2)  to  pay  tor  necessary  re- 
pairs; (3)  to  pay  taxes  and  assessments;  (4) 
to  paying  the  Interest  due  or  to  become  due 
on  the  mortgage  before  the  termination  of 
the  agreement,  and  $400  of  the  principal  of 
the  mortgage  debt  due  at  the  date  of  the  c<hi- 
tract  The  agreement  was  to  terminate 
whenever  the  int«*est  and  $400  were  paid  as 
thus  provided,  or  at  any  time  when  the  mort- 
gagor should  pay  the  $400  and  the  interest 
due.  and  any  money  for  repairs  or  Insurance 
paid  by  defendant  over  and  above  rents  col- 
lected applicable  thereto.  There  were  some 
minor  stipulations  in  the  contract,  which, 
however,  did  not  change  In  any  way  Its 
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character  and  effect  The  rights  and  duties 
thus  spedfled  are  not,  except  In  one  particu- 
lar, essentially  different  tnm  those  the  law 
would  Test  or  Impose  In  the  esse  of  a  mort- 
gagee In  possession.  The  particular  In  which 
It  differs  tiom  an  ordinary  case  <^  the  kind 
Is  in  the  right  reserved  to  the  mortgagor  t» 
twmlnate  the  possession  befcve  the  mort- 
gage debt  Is  fully  paid.  But  inasmuch  as  a 
mortgagee  cannot  take  possession,  so  as  to 
have  the  rlfl^ts  <^  a  mortgagee  in  possession, 
without  the  consoit,  caress  or  Implied,  oi 
the  mortgagor,  there  can  be  no  reason  why 
the  latter,  In  expressly  consenting,  may  not 
limit  tho  dDrattm  ot  the  possesakm.  A  mort- 
gagee cannot  take  possession  under  his  mort- 
gage alone.  "The  assent  express  or  Implied, 
of  the  mutgagw,  that  the  mortgagee  may 
take  possession  under  or  because  of  his  mort- 
gage, is  ot  the  essaice  of  a  mortgagee  in 
possesskm."  Rogers  v.  B&ktoa^  89  lillnn.  80, 
38  N.  W.  766.  And  when  the  mortgagee  so 
takes  possession,  with  such  ccKisait  he  must 
be  a  mortgagee  in  possessl(»i.  It  cannot 
change  the  character  of  his  possession  that 
consent  to  his  taking  It  was  glyen  by  formal 
contract  provided  the  contract  was  made 
becatise  of  the  mortgage,  and  provided  the 
possession  ccmsented  to  Is  not,  while  It  Is  to 
oontlnae,  materially  different  from  that  of  a 
mortgagee  in  possesidui. 

A  reading  of  the  contract  leaves  no  rofun 
to  doubt  that  but  for  the  mwtgage,  It  never 
would  have  been  made,  or  that  the  posses- 
slcm  It  authorised  or  turned  over  to  defend- 
ant was  with  reference  to  the  mortgage,  and 
because  of  It  It  put  the  defeidant  fully 
In  possession  of  the  entire  iH'emlses;  In  as 
complete  possession  as  any  landlord  can 
have,  who  has  rented  dlffwent  parts  of  his 
boUdtng  to  different  tenants.  No  teumt  had 
possession  and  ctmtrol  of  the  roof,  and  the 
defendant  mlfi^t  therefore  be  the  continuer 
of  a  nuisance  caused  by  It.  If  It  were  neces- 
sary that  the  contract  give  defendant  author- 
ity to  abate  a  nuisance  in  It.  the  authtnity 
given  to  keep  the  building  'In  such  condlUoa 
as  landlords  usually  keep  buildings  of  the 
class  and  character  of  the  building  situated 
on  said  premises"  would  be  sufficient 

The  defendant  contends  that  the  evidence 
furnished  no  means  by  which  the  Jury  could 
determine  how  much  of  the  damage  to  plain- 
tiff's building  was  caused  before,  and  how 
much  after,  the  notice.  But  the  teatlmony 
of  the  plaintiff  was  that  the  damage  was  all 
done  after,  and  none  before,  the  notice;  and. 
If  the  Jury  believed  that  they  could  render 
a  verdict  for  the  whole  damage  done.  It 
Is  true  that  the  plaintiff  testified  his  wall 
and  oven  had  settled  before  he  gave  defend- 
ant notice.  But  we  suppose  the  wall  of  a 
building  may  settle  without  any  harm.  It 
will  probably  depend  on  how  much  It  set- 
tles, and  whether  the  settUiv  obAs  the 
wall,  or  otherwise  tears  or  injures  the  bulld- 
Ing.   Order  affirmed. 
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SMITH  et  si.  T.  PABSONS  et  aL 
(Sopreme  Court  of  Miim«aota.    Dec  IS,  18BS.) 
XSmmw—'Wmkr  GoHmToTBS— Btfbot  or  on  Coi^ 

UTBUL  MOVTOAQB. 

1.  Tbe  teat  of  whether  a  contract  li  asnrl- 
«w  la,  w)U  it.  U  performed,  reralt  in  loenring 
to  the  lender  a  greater  rate  of  intereat  than  la 
pmnitted  Iqr  law? 

2.  Wbea  a  "bonus"  la  exacted  by  the  lender 
aa  a  consideration  for  maUns  a  loan,  it  ia,  In 
oompntlns,  for  the  porpoea  <it  determining 
whether  uio  loan  Is  nsorlons,  to  be  deducted  as 
of  the  date  whui  it  Is  parable.  If  parable  at 
the  time  of  the  loan,  It  is  to  be  deducted  from 
the  principal  as  of  the  date  of  the  loan,  and  the 
remainder,  or  what  the  borrower  receires  and 
retaina,  is  to  be  takm  as  the  basts  for  compnta- 
tk>n. 

3.  A  certain  loan  contract  hM  nsnriooo. 
Tlie  excQition  of  bona  fide  parehaaers  of  nMo- 
tlible  paper  In  Laws  1879,  c  66.  i  8»  from  the 
opwatfon  of  the  nsntr  law  does  not  extend  to 
a  MiHtnce  to  secure  sach  paper. 

4.  The  bmrower  lired  in  this  state.  The 
real  estate  was  ritnated  beta  The  notes  and 
niortga^  wwe  made  here,  and  sent  to  Con- 
necticut, where  the  lender  lired,  for  him  to  ex- 
amine, and  determine  if  he  would  accept  them 
as  securitT  for  the  loan,  and  he  there  accepted 
Qum.  The  notes  were  payable  In  Connecticut. 
SeU,  tha  parties  mi^t  stipulate  that  the  notes 
dMiud  ba  oraatrasd  or  the  laws  of  tUs  state. 

^yDabos  by  the  Court) 

Appeal  from  diatztot  coor^  Cottonwood 
axmty;  Kown,  Jndce. 

Actum  lij  John  T.  Smitli  and  otliers  against 
James  &  Fkrsona  snd  ottiera  for  an  Injuic- 
tion.  Vnm  an  order  In  favor  of  plalntifTB, 
defendants  appeal  Affirmed. 

X  G.  Bedding  and  Ohaa.  C  Wilson,  for  ai»- 
pellants.  Wilson  Borst  and  Lorla  Cray,  for 
respondents. 

GILFUXAN,  a  J.  Action  to  enjoin  the 
foreclosure  nndw  the  power  of  a  mwtgage 
upon  real  estate  alleged  to  have  been  nsu- 
liooa.  Smith  executed  to  Paraons  90  promis- 
sory notes,  aggregating  in  amount  $20,000, 
and  he  and  wife  executed  a  mortgage  upon 
real  estate  situated  in  this  state  to  secure 
the  aame,  all  dated  October  1, 18S3,  and  pay- 
able OctobCT  1.  1888,  with  interest,  payable 
semiannually,  at  the  rate  of  7  per  cent 
per  annum.  The  mortgage  was  duly  record- 
ed. The  papers  were  executed,  not  upon  a 
loan  made  at  the  time,  but  upon  an  applica- 
tion to  Parsons  for  a  loon;  and  they  were 
forwarded  from  -Minnesota,  when  Smith  re- 
sided, to  him,  at  Hartford,  Conn.,  In  which 
state  he  resided,  for  his  examination  and 
acceptance  or  rejection;  and  a  consider- 
able time  appears  to  have  elapsed  between 
Oielr  execution  and  Parsons*  determlnat1<m 
to  accept  them,  and  make  the  loan.  On  the 
trial  the  facts  were  found  that  at  the  time 
of  agreeing  to  the  loan,  and  as  part  of  the 
transaction.  Smith  agreed  to  pay,  and  he 
afterwards  paid,  to  Paraons,  as  a  bonus  or 
commission  for  making  the  loan,  6  per  cent 
oa  the  920,000,  and  also  to  render  certain 
sarlces,  which  he  did  render,  and  which 
were  of  the  Talne  of  |B00.  The  loan  was  not 


paid  to  Smilii  at  once,  but,  according  to  the 
testimony  of  one  witness,  the  agreement  was 
that  If  enough  of  It  to  satisfy  one  prior  lien 
on  the  property  (amounting  to  $3,&17.18> 
were  paid  at  once,  the  remainder  might  be 
paid  within  a  reasonable  time;  according  to 
another  witness,  that,  on  enough  to  satisfy 
that  Uen  being  paid,  the  remainder  might  be 
paid  In  installments  convenient  to  Parsons. 
The  jtury,  to  whom  certain  questlonB  were 
submitted,  found,  as  they  had  a  right  to 
do,  the  fact  to  be  as  testified  by  the  second 
witness.  The  court  also  made  findings  of 
fact  among  them  that  the  loan  was  accepted 
February  21,  1884;  that  the  agreement  was 
as  follows:  "^lat  said  Parsons  would  then 
accept  said  mortgage  and  notes,  and  make 
to  said  plaintiff  John  P.  Smith  thereon,  as 
of  ttiat  date,  a  loan  of  twenty  thousand  dol- 
lars; that  the  payment  of  said  sum  should 
be  deferred,  and  that  the  same  should  be 
paid  orer  to  said  Smith  in  Installments  con- 
Tenlent  tf  the  defendant  Parsons;"  that 
the  two  bonuses  we  have  mentl(med  should 
be  paid,  and  "that  said  Smith  should  pay 
Interest  on  said  notes  from  their  date  at 
tb»  rate  of  seren  per  cent  per  annum,  ac- 
cording to  their  terms;"  and  also  "that  sold 
agreement  to  defer  the  payments  on  said 
loan,  to  pay  Hie  bonus  of  one  thousand  dol- 
lars toe  the  serrlces  of  Smith  In  obtaining 
life  Insnrance  risks,  to  pay  Interest  on  money 
befm  received  and  not  received,  were  de- 
Tlees  entered  Into  to  evade  the  usury  laws 
of  this  state,  and  were  mere  covers  for 
usury."  The  notes  were  made  payable  at 
Hartford,  and  In  them  was  this  clause: 
"It  Is  expressly  agreed  and  declared  that 
these  notes  are  made  and  executed  undw, 
and  are  in  all  respects  to  be  constmed  by, 
the  laws  of  the  state  of  Minnesota."  The 
findings  of  fact  above  quoted,  leaving  out 
the  last  quotation,  which  consists  of  an 
Inference  from  the  other  fricts,  were  fully 
sustained  by  the  evidence.  I^rsons  may 
have  OMicluded — probably  hod — to  accept 
Smith's  application,  and  make  the  loans,  prior 
to  February  21st,  but  he  did  not  communi- 
cate his  dedslon  to  Smith  until  that  date. 
To  be  usurious,  a  contract  must  be  so  when 
it  is  mode.  It  cannot  be  made  so  by  any 
default  to  carry  out  Its  ^visions;  so  that 
the  fact  that  In  some  way,  not  explained, 
there  was  a  frillure  to  advance  to  Smith 
about  91,000  of  the  amount  agreed,  that  not 
being  contemplated  by  the  agreement  Is  not 
to  be  taken  into  accomit  in  determining 
whether  It  wis  usurious.  The  test  of  that 
question  la,  will  the  contract,  if  performed, 
result  in  producing  to  the  l^^er  a  rate  of 
Interest  greater  than  Is  alloweA  by  law,  and 
was  that  result  intended?  When  the  agree- 
ment exacts  from  the  borrower  a  "bwus" 
to  be  paid  to  the  lender  for  making  the  lonn, 
that  on  the  question  of  usury,  must  be  token 
out  as  of  the  date  when  it  is  to  be  paid 
the  terms  of  the  agreement  If  payable 
at  the  time  of  advancing  the  loon.  It  Is  for 
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the  purpose  of  determining  what  rate  of 
Interest  the  agreement  reserves  to  the  bor- 
rower, to  be  deducted  as  of  that  date  from 
the  amount  of  loan  nominally  agreed  on, 
and  the  computation  of  ints^t  made  on  the 
rMnoioder.  The  lav  fa  not  hound  by  the 
names  parties  apply  to  their  tranasiSttaDS, 
but  it  regards  the  substance  and  elEeet  of 
what  th^  do  or  agree  ta  do.  So  If  A.  and 
B.  agree  that  A.  shall  loan  to  B.  a  certain 
sum,  and  that  B.  shall  at  the  same  time 
pay  a  certain  sum  to  A.  as  a  consideratl<« 
for  making  tb*  loan,  It  is  In  substance  and 
effect  an  sgreement  to  loan  the  difference 
between  the  two  snms.  And,  though  tb,e 
parties  caU  It  "Inteareet  In  advance,"  If  It 
will  result  In  reserving  to  the  lender  a  rate 
greater  than  the  rate  permitted  by  law  on 
the  aouMint  to  be  actually  retained  by  tt>e 
borrowor,  It  la  usury.  The  only  exce^pttoa 
to  this  is  that  pnyvlded  for  in  the  danse  in 
sectUm  3,  c  66,  Laws  1879.  in  foco»  wlUKi 
this  loan  was  made,  as  foUvws:  "ProfUed 
that  the  payment  of  Intarest  in  advance  fiw 
one  year  at  a  rate  not  orceedlng  ten  per 
centum  per  annum  sbaU  not  be  constrved  to 
be  usury."  Tbls  was,  do^tiess,  inserted  tn 
reference  to  the  custom  snxmg  bankem  of 
taking  Interest  in  advance,  calculated,  sot 
on  the  sum  the  borrower  will  receive  and 
retain  attet  tsklng  oot  the  Interest,  but  on 
the  principal  sum  he  agrees  to  n^ay  at  fbe 
end  of  the  term.  When  calculated  fea  that 
way,  the  borrower  pays  more  than  the  agreed 
rate  on  what  he  actually  gets.  If  tb*  agreed 
rata  be  10  pes  cenL,  he  pays  vaote  ttian  10 
pet  cent  on  what  he  gets,  and  that  would 
be  uaury,  but  for  the  above  dause  The 
clause  sanctions  that  mode  of  calculating 
Interest  when  paid  in  advanoe,  limiting  the 
time,  however,  for  whlA  Interest  at  the 
permitted  rate  may  be  so  calculated  snd 
taken  In  advance  to  one  year.  In  all  other 
oases  th»  retaining  by  the  lender  of  Inter- 
est calculated  in  tiutt  way  will  be  mury  If 
the  amoout  retained  be  more  than  the  per- 
mitted rate  on  the  amount  the  borrower 
receives  and  retains.  The  agreement  that 
the  money  stiould  be  advanced  to  Smith, 
after  the  first  tnatallment,  in  installments 
at  the  oonvenlence  of  Parsons,  could  not 
be  construed  to  leave  to  the  latter  to  deter- 
mine what  dates  and  amounts  would  be 
convenient  for  him,  nor  to  Justify  him  In 
taking  no  steps  to  mal^e  it  convenient  to 
advance  the  installments.  The  construction, 
if  It  were  necessary  to  make  one,  would 
probably  be  that  the  butallments  were  to 
be  advanced  at  times  and  In  amounts  rea- 
sonable ta  view  of  the  purposes  for  which 
the  mcmey  was  b(»Towed,  If  known  to  the 
lendo*.  Tbe  money,  after  the  first  Install- 
ment, was  advanced  by  Parsons  to  Smith 
on  different  dates,  and  In  different  amounts; 
the  last— which  they  seem  to  have  repinled 
as  making  up  the  full  advance  of  $20,000— 
being  November  4, 1884.  This  may  be  taken 
as  a  practical  construction  of  the  agree- 


ment, and  as  establishing  what  were  the  con- 
venient or  reasonable  times  and  amounts 
cmtemplated  by  It  We  are  ta  aasnme, 
therefore,  that  the  agreement  contemplated 
that  the  last  installment  should  be  pald- 
November  4,  1884.  Mo  times  were  agreed' 
on  for  the  payment  of  the  bonuses,  but,  as 
they  were  to  be  paid  for  making  the  entire- 
loan  of  ^0,000,  we  must  assume  the  par- 
ties, Intended  iHaej  sbosM  bC'  paid  when  that 
aom  was  madd  up  by  the  various  Install- 
ments. 

These  oondderatlonB  famish  a  basis  for 
making  a  emnpatatlon  to  ascertain  if  the  In- 
terest or  compeasatlon  for  the  use  of  the- 
mooey  actually  to  be  received  and  retained 
by  the  bonowcr  was  at  fbe  rate  of  more 
than  10  per  cent  per  annum  on  that  amount 
or  those  amoimts.  The  Interest  on  the  sev- 
eral amounts,  at  that  rate^  from  the  dates 
of  the  advances  to  the  time  of  paying  the 
last  Installment  Novanbo*  4.  1834,  waa 
about  f980.  By  the  terms  of  the  notes  there 
was  payable  on  and  before  October  1,  1884, 
as  taiterest  |1,400.  It  Is  &  mode  of  compu- 
tation wbkli  dftfwidantn  cannot  comploiB  of. 
ta  deduct  the  bonuses  front  th»  principal' 
$20,000  as  of  the  data  of  November  4,  1884, 
and  calculate  the  Interest  on  tba  remainder, 
91^600,  at  the  rate  of  10  per  cent  from- 
that  date  to  the  maturity  of  the  nowa;  add 
the  9930  to  that  and  to  their  snm  add  the 
principal  retained  by  tba  borrows,  $18,500, 
aggregating  $26,563,  and  compare  that  with- 
what  by  the  terms  of  the  notes  and  mort- 
gage the  borrower  was  to  repay  to  the  lend- 
er, $20,000  ^Incipal,  and  $7,000  Interest 
The  usurious  character  of  the  transaction  ls> 
apparent 

The  dauae  ot  section  4,  above  referred  to^ 
excepting  bona  Ade  pilrchaaers  of  negotiate 
paper  from  the  operation  of  the  usury  law, 
is  confined  to  the  paper  Itsctf,  and  does  not 
extend  to  a  mortgage  given  to  secure  such 
paper.  That  is  In  accordance  with  what 
this  court  has  always  htild  lu  regard  to  ae- 
curltlefl  tcr  commercial  paper  tn  the  hands 
of  a  bona  fide  parchaaer.  It  has  alwaya 
hdd  that  the  prlvflegee  and  imnmnftfee  be- 
longing to  that  kind  of  paper  do  not  extend 
to  a  mortgage  given  to  secure  It,  and  we 
must  presume  the  legislature  had  that 
rule  In  view  when  enacting  the  usury  law. 
The  purpose  was  evidently  to  preserve  to 
such  papffl-,  where  tainted  with  usury,  the 
same  Immunities  and  exemptions  as  apply  to 
the  same  kind  of  paper  in  respect  to  other 
defensee.  It  is  in  accord  with  the  weight 
Of  authority  and  with  principle  that  where 
two  parties  make  a  contract  of  loan  in  one 
state  to  be  performed  in  another  they  may, 
acting  In  good  faith,  and  without  intent  to 
evade  the  law,  agree  that  the  law  of  either 
state  shall  control  as  to  the  rate  of  inter«^ 
2  Kent  Comm.  (12th  Ed.)  460;  Robinson  v. 
Bland,  2  Burrows,  1077;  Miller  v.  Tiffany, 
1  WalL  298.  When  parties  living  in  differ^ 
ent  states  execute  a  contract  In  one,  or  part- 


Digitized  by 


Mfnn.) 


STATE  t).  WILLIAM  DEEBINO  &  CO. 


813 


ly  In  one  and  partly  In  the  other,  and  It  la 
to  be  performed  In  the  other,  It  has  often 
been  a  matter  of  great  nicety  ta  decide  by 
the  law  of  whl(A  state  the  contract  la  to  be 
constroed,  and  Its  validity  determined.  In 
the  reports  are  a  mat  number  of  cases  in 
whldi  the  question  has  arisen.  Parties 
ought  to  be  permitted,  when  making  their 
contract,  to  avoW  snch  question  by  deter- 
mtnln^  for  th«nselTes,  especially  where,  had 
they  taken  the  tronble,  they  might  have  ex- 
ecuted the  contract  In  the  state  In  which 
they  have  provided  It  shall  be  performed, 
or  might  hare  provided  for  its  performance 
hi  the  state  where  executed.  In  this  case 
Qie  makers  of  the  notes  and  mortgage  lived 
tn  this  state,  the  land  mortgaged  Is  slttmted 
here,  the  Instruments  were  made  here;  and, 
notwithstanding  they  were  to  be  accepted 
as  security  for  the  loan  in  Oonnectlcut,  and 
the  notes  were  payable  there,  we  think  it 
was  competent  for  them  to  agree,  when 
making  the  contract,  that  its'  coastmctlon 
and  validity  should  be  determined  by  the 
law  vt  this  state.  This  makes  it  unnecessary 
to  determine  by  the  law  of  which  state  It 
would  have  to  be  decided  had  they  not  so 
•freed. 

The  assignment  of  error  upon  rulings  of 
the  oonrt  admitting  or  excluding  evidence, 
and  on  findings  of  fact  other  than  as  to  the 
facts  herein  recited,  need  not  be  considered, 
for  such  evidence  and  findings  could  have 
no  bearing  <m  the  question  decisive  of  the 
cue— that  of  nsury.  Order  affirmed. 


8TATB  V.  WILLIAM  DEERING  &  CO. 
<Sii|ireme  Coort  of  Minnesota.   Dec  2S,  1893.) 

TaXADOH  —  PaOPKBTT  SrBJEOT  TO— Vauditi  ow 
ASSBBSMBKT— BURDBK  OF  PROOF. 

1.  Acrienltaral  machlneir  manufactured  In 
another  states  but  bronght  mto  and  stored  In 
this  state  in  a  waxdMose,  for  tiie  oonvenlent 
distribntion  thereof  tn  sapplyioc  customers  and 
fining  orders,  is  subject  to  taxation  as  other 
•ersonal  praperty.  McCktrmlck  v.  Pitch,  14 
USmm.  252.  (OU.  18(U  followed. 

2.  Upon  the  return  of  the  citation  iaaned  In 
pnrsnanoe  of  chapter  ll,  S  30,  Oen.  St  1878, 
the  party  cited  may,  upon  proper  canse  ehown, 
have  errors  in  his  aaaescment  corrected.  In 
■acta  proceeding,  howeTer,  th«  borden  will  rest 
npoo  nim  to  show  error. 

(Srllabaa  by  the  Court) 

Appeal  frun  dlsbfct  court,  Hennepin  conn- 
ty;  Canty*  Judge. 

Action  hy  the  state  of  Minnesota  against 
WlUlam  Itocrtaig  &  Company  to  try  the  va- 
lidity €t  an  aflsesnneni  of  personal  property 
for  taxation.  Plaintiff  had  judgment,  and 
defendants  appeaL  AfOnned. 

Spooner  &  Taylor,  for  api>^lant8.  Frank 
M.  Nye,  for  respondents. 

VANDBBBURGH,  J.  This  Is  a  contest 
over  a  personal  tax,  assessed  against  the  ap- 
pdlanta.  iq^n  their  atock  of  machinery  in 
the  cliy  of  Minneapolis.  Thehr  home  office 


and  manufacturing  establtsbment  are  In  the 
city  of  Chicago,  but  at  the  time  at  the  a&- 
seesment  in  question,  as  well  as  before  and 
^nce,  the  defendants  also  maintained  a  large 
warehouse  In  the  city  of  Minneapolis,  to  and 
from  which  agrfcnltural  machinery  has  been 
transferred  for  the  convenient  supply  of  the 
demands  of  their  customers  for  Minnesota 
and  other  northwestern  states.  It  was  prac-, 
tlcolly  a  branch  or  department  of  their  busi- 
ness. The  warehouse  was  needed  for  the  stor- 
age of  machinery  for  the  nfflrthwest  trade,  and 
goods  wwe  supplied  therefrom  to  their  cus- 
tomers tn  filling  OTders  therefor  previously 
received.  The  court,  among  othw  things, 
finds  that  machinery  was  stored  In  this  ware- 
house for  the  purpose  of  relieving  the  de- 
fendants' vttn'ebouse  in  Chicago,  and  of  stor- 
ing the  same  here  untn  needed  fbr  sale  and 
shipment  It  Is  not  dented  that  there  was 
a  large  quantity  of  such  machinery  stored 
in  the  warehouse  In  question,  to  be  distrib- 
uted as  needed  In  supplying  ordo:^  therefor, 
on  the  1st  day  of  May,  1891,  as  of  which 
date  the  assessment  complained  of  here 
waa  made.  We  do  not  think  that  the  omis- 
sion or  refusal  of  the  court  to  make  ad- 
ditional findings  in  the  case  is  prejudicial, 
because  the  result,  In  so  far  as  such  find- 
ings are  justified  by  the  evidence,  would 
not  be  changed  thereby.  This  case  la  ruled 
substantiaUy  by  McC<»mld£  v.  Fitch.  14 
Minn  2B&,  (GIL  185,)  and  an  ectended  dls- 
coBsIcm  of  the  questltHis  involved  is  there- 
fore unnecessary.  The  defendants  are  mer- 
chants, within  the  pmviaiotu  of  chapter  11, 
i  20,  Gen.  St  1878.  It  does  not  appear,  nor 
was  the  court  warranted  In  finding,  that  the 
title  to  the  property  had  passed  from  the  de- 
fendants before  actual  transshipment  and 
delivery  to  purchasers.  While  stored  or  k^t 
In  their  warehouse.  It  waa  their  property, 
and  hence  taxable  as  other  personal  pr<H>eny 
fonnd  in  the  possession  of  Its  owners  with- 
in this  state  on  the  date  of  assessment  The 
property  so  stored  liad  a  iritns  in  this  state. 
It  Is  no  defense  to  this  tax  that  the  same 
property  had  been  taxed  in  the  state  of 
Illinois.  The  operation  of  the  tax  laws  of 
that  state  have  no  ^traterrltorial  force;  and 
the  rules  for  the  taxation  of  property  brought 
within  the  Jurisdiction  of  this  state  must  be 
determined  by  the  laws  thereto  Duplicate 
taxation  will  In  some  cases  neoessarily  re- 
sult 

The  appdlants  also  complain  of  certain 
omissions  and  Irregularities  on  the  part  of 
the  assessor  In  making  the  assessment,  and 
the  evidence  ofTered  tends  to  show  that  they 
were  not  notified  of  the  assessment,  or 
called  upon  by  the  assessor,  or  required  to 
make  any  list  or  return  of  their  property 
liable  to  assessment  But  they  were  twimd 
to  take  notice  of  the  fact  that  the  property 
was  liable  to  assessment,  and.  apart  from 
other  statutory  provisions  for  the  correc- 
tion or  equalization  of  the  assessment  op- 
portunity was  given  them  by  this  ^cceil- 
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Jug  for  a  judicial  rerlew  and  correction  of 
the  BneMmut  It  Is  not  objected  tliat  tbe 
record  does  not  abow  that  their  iwopertr  was 
dnl7  aaseflBed,  and,  U  they  In  tact  made  no 
list.  th«y  had  an  opportonltr  on  the  trial  to 
be  heard,  and  to  have  tho  arors.  If  any,  cor- 
rected. If  they  themselTSB  had  made  a  swwn 
return  In  respect  to  the  amount  of  their  as- 
sessable propwiy,  they  would  have  been 
iKnmd  19^  It,  and  would  not  have  been  beard 
to  oomitfaln  In  tills  ixroceedlng,  In  which  the 
taqioyar  m^,  for  cause  shown,  be  relieved 
fma  the  consequences  of  such  errors.  The 
appdlants  hare  therefore  no  Just  ground  of 
■craiplalnt  Again,  the  Imrdaa  rested  npon 
ttiem  to  show  whoetn  they  were  prejudiced, 
and  that  the  assessor  en«d  in  his  estlmato 
of  the  amoont  of  ^operty  In  tbdr  po>SM- 
aion  subject  to  aasessment  The  evidence 
-does  not  show  any  exrot  In  the  respect  com- 
plained ot,  and  hence  the  assessment  must 
-stand,  and  the  judgment  is  aoowdln^  af- 
flrmed. 


BABNEQS  T.  HBKLA  FIRE  079.  00. 
^Sopnnw  Oqnrt  of  Minnesota.    Dec.  29, 1883.) 
BmmuB&irca—CosTHAOT— Rights  or  Polict 
Hotssa  AOAiKBT  Rbinbcbbr— Novation. 

1.  A  rimple  contract  of  reinanrance  be- 
tween inBurance  companies  is  a  contract  of  In- 
demnity, In  which  the  Insurer  rdnsnres  risks  in 
another  company,  and  ia  solelr  for  the  benefit 
of  the  latter,  and  not  of  the  policy  holders. 

2.  But.  where  rach  contract  also  inclndes 
a  promise  ftp  agreement  to  assame  and  pay  the 
loaies  of  poUey  holders,  actions,  in  case  of 
loss,  may  be  brought  bv  them  directly  againit 
As  reinsurer,  upon  saca  promise  or  undertak- 
ing. 

8.  In  such  case  the  p(dicy  hdder  may  me 
-either  company.  But  the  remedies  are  not  In- 
consistent, and  he  is  not  put  to  an  election. 
He  may  have  an  action  against  each,  thon^ 
fas  can  have  but  one  satlsfactlui.  So.  if  ne 
Ills  his  dsiim  In  Insdvency  icoceedings  against 
<me^  it  is  no  bar  to  his  acnoa  against  the  other. 

4.  Neither  Is  the  doctrine  of  novation  ap- 
plicable to  such  a  case^ 

B.  The  nature  of  the  agreement  between 
two  parties,  where  one  agrees,  upon  a  consid- 
eration moving  from  the  other,  to  pay  a  debt 
■due  from  the  latter  to  a  third  person,  consid- 
ered, and  heUi  not  to  constitute  a  novation,  on 
the  mere  consent  to  or  adoption  of  sneh  agree- 
ment, by  such  third  party  creditor. 
(Syllabus  by  the  Coort.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Wmis.  Judge. 

Action  by  Mrs.  S.  M.  Barnes  against  the 
Hekla  Fire  Insurance  Company  on  a  policy 
of  insurance.  From  an  wder  sustaining  a 
•demnrrar  to  the  answer,  defendant  appeals. 
Affirmed. 

0.  S.  &  ThoB.  D.  O'Brien,  for  appelant. 
B.  H.  Schrlber,  for  respondent. 

VANDERBURGH,  J.  The  plaintiff  de- 
murred to  the  second  and  third  defenses 
set  up  in  the  defendant's  answw,  and  Qils 
appeal  is  from  the  order  sustaining  the  de- 
nnuTsr.  The  action  Is  brought  upon  a  pol- 


ler of  Insurance  issued  by  the  defendant 
to  the  plaintiff  for  a  loss  covered  thereby. 
It  is  allied,  way  of  defense,  that  sub 
sequent  to  the  date  of  plaintiff's  policy  the 
St  Paul  German  Insurance  Company,  a  cor- 
p(»atlon  lawfully  doing  business  in  this 
state,  had  "reinsured  the  said  policy,  and 
promised  and  agreed  with  the  said  plain tiCT 
and  this  defendant  to  pay  to  the  plaintiff 
any  loss  which  she  might  suffer  nnder  said 
policy,  and  said  agreement  was  in  full  force 
and  effect  at  the  time  of  the  pretended  oc> 
currence  of  the  Ore  described  In  the  oom- 
plaint,  if  any  such  Ore  did  occur,  and  tluit 
said  plaintiff  had  always  full  notice  and 
knowledge  thereof."  It  furthw  appears 
that  thereafter,  and  before  the  commence- 
ment of  this  action,  the  St  Paul  German 
Insurance  Company  duly  made  an  assign- 
ment under  the  insolvency  laws  ot  tlw 
statSb  nnd  that  the  plaintiff  has  duly  filed 
and  proved  her  claim  in  the  insolvency  pro- 
ceedings for  the  loss  Indemnified  against 
by  defendant  and  so  assumed  by  the  Otf- 
man  Insurance  Company,  It  is  claimed  by 
the  defendant  in  this  action  that,  by  elect- 
ing to  proceed  against  the  estate  of  the 
German  Insurance  Company,  the  ^ainUff 
has  effectually  waived  her  remedy  against 
the  defendant  upon  the  policy  sued  <hi. 

It  will  be  conceded  that  the  agreemoit 
between  the  two  companies  set  out  In  tlie 
answer  is  not  merely  a  conlract  of  r^nsur- 
ance,  but  also  to  pay,  and  assume  the  pay- 
ment of,  losses  of  parties  indemnified  by 
policies  Issued  by  the  defendant  company  re- 
insured. Reinsurance  is  a  mere  contract  of 
indemnity,  In  which  an  Insurw  reinsures 
risks  in  another  company.  Li  socb  a  con- 
tract the  policy  holders  have  no  concern; 
are  not  the  parties  for  whose  benefit  the 
contract  of  reinsurance  is  nuide,  and  tti^ 
cannot  therefcH^,  sue  thereon.  But  the 
agreement  alleged  In  this  case  is  not  a 
mere  reinsurance  of  the  risks  by  the  ndnnir- 
er,  but  It  embraces  also  an  express  agree- 
ment to  assume  and  pay  losses  of  poli- 
cy holder,  and  Is  therefore  an  agreanmt 
upon  which  he  lb  entitled  to  maintain  an  ac- 
tion directly  against  the  rdnsurer.  Jo- 
hannes V.  Insurance  Co.,  66  Wis.  01^  27  N. 
W.  414.  This  Is  not  however,  a  case  where 
the  Insurer  Is  put  to  an  Election  between 
bis  remedies  against  the  two  companies. 
Unless  there  was  a  substitntion  of  debtors, 
in  the  nature  of  a  novatiMi,  between  ttie 
three  parties,  npon  the  plaintiff's  consent  to 
the  new  agreement  the  plaintiff  has  not 
waived  or  lost  her  rlg^t  of  actttm  against  the 
defendant  A  credltw  Is  put  to  an  deetion 
only  where  his  remedies  are  InconsIstenC, 
and  not  whae  they  are  consistent  and  ocm- 
current.  In  the  latter  case  a  party  may 
{Hrosecute  as  many  as  he  has,  as  In  the  case 
of  several  debtora.  And  so.  If,  In  this  In- 
stance, the  remedy  against  the  insolvent 
company,  as  respects  the  plaintiff,  was  mere- 
ly cumulative,  there  is  no  reasm  why  she 
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Wight  not  pmae  eltber  or  botk.  As  bfr 
tween  the  two  oompantM,  the  defendant  oc- 
-nvles  no  bettw  posltloa  tbtn  ft  niret7>  It 
ka  not  like  the  case  of  m  fcrmer  suit  pending 
between  the  same  partlee.  She  mar  hare 
an  action  acalnat  each  at  the  same  time, 
but  only  one  aatlifkctlon;  and  to  thla  end 
the  oonrt  may  Interpose  by  a  stsy,  vben 
foond  necessary.  Bnt  an  action  against  the 
party  prlmartly  ot  orlginaUy  liable  In  such 
cases  msy  be  necessary.  In  order  to  sare 
rights  under  the  statute  ot  limitations,  or  for 
Uke  reasims. 

The  new  agreement  betweoi  the  compft- 
nles  referred  to,  which  Inured  to  plaintiff's 
beoeflt,  ladv  the  nswmtlal  cdemoits  ot  no> 
vatlon.  It  IS  not  alkced  that  it  was 
■amtusUy  understood  or  agreed  between  the 
two  companies  that  the  liability  of  the  de- 
fendant should  be  discharged*  and  the 
new  promisor  should  be  snbstitated  and  ac> 
cepted  as  plaintiff's  debtor  In  the  place  ot 
the  dtfendan^  or  that  plaintiff  erw  assents 
-ed  to  or  adopted  any  soch  thing.  In  some 
few  eases^— notably,  In  Rhode  Iiland^t  Is 
held  that  such  an  agreement  necessarily  im- 
plies an  Intention  to  snbetitnte  the  new  for 
the  original  debtor,  and  that  the  creditor, 
la  assenting  to  it,  adopts  It  as  a  substltntlon' 
al  ftgreranemt  Uranhart  t.  Brsyton,  12 
B.  I.  172;  Wood  t.  Bforlarty.  15  A.  I.  522. 
9  AtL  427.  But  this,  we  think.  Is  Impart- 
ing a  sttpnlation  Into  the  agreaumt  coa- 
■tmctlca  which  the  parties  have  not  made. 
It  is  fteqnently  the  case  that  the  creditor 
■ansoito  to  the  arrangement  as  a  faror,  or 
for  the  oonrenience  of  his  debbx-;  and  we 
apiwelMnd  it  wonld  be  a  surprise  to  Uie 
parties,  as  well  as  an  injustice,  in  many 
eases,  if  it  were  held  to  opwate  as  a  re- 
lease ot  fhB  orlglnsl  llablUty;  and  tfaerefon 
•it  abonld  dlstlncQr  appear,  firom  flw  A< 
press  toms  of  the  agreement,  or  as  a  nec- 
-SMsry  Inference  from  the  situation  of  the 
parties,  and  the  special  dream  itances  of 
the  case,  that  such  was  the  Intention  and  on- 
deratanding  of  the  partlee,  of  which  the 
creditor  was  chargeable  with  notice,  and 
this  Is  the  generally  accepted  doctrine  of 
tlie  courts.  16  Amer.  tt  Bhig;  Blue.  Law, 
880,  800L 

In  the  early  caas  of  Farley  t.  Cleveland. 
-4  Cow.  432,  In  which  this  remedy  of  a  cred- 
itor, upon  a  promise  for  his  bmeflt  made  to 
ills  debtw,  upcm  a  oraslderatlim  morlng 
tram  the  latter,  Is  dabwatdty  considered, 
the  fact  of  the  subsisting  liability  of  the 
original  debtOT  Is  recognised,  and  held  no 
otMtade  to  the  right  of  recorery  by  the  third 
party  creditor,  and  soch  continued  liabili- 
ty Is  genwally  assumed  by  the  courts.  The 
-exact  ground  upon  which  the  direct  liability 
to  the  creditor  in  this  class  of  cases  should 
-be  placed,  appears  to  be  Mt  In  d«ibt  Iv 
the  esses.  It  is  called  the  "American  doc- 
trine," because  peculiar  to  the  coorto  of  this 
eountzy,  though  all  do  not  assent  to  it.— 
■notsUy,  those  at  Bfassacbnsetts.   It  Is  an 


• 

equitable  nde,  adt^ted  for  cooTenlenoe,  and 
to  sTdd  drcnlty  of  actl<m,  and  the  fomislity 
of  an  assignment  by  ibe  original  debtor  of 
tl»  new  agreement  with  him,  and  Is  strlefr 
ly  In  accordance  with  the  inbentlan  of  the 
parties  to  the  contract  In  creating  a  liabil- 
ity In  favw  of  ft  third  pftrty  creditor.  Oif- 
ford  T.  Oorrlgan.  117  N.  Y.  264,  266,  22  N.  B. 
7S6.  The  same  rule  of  procedure  Is  h^ 
applicable,  though  not  uniformly,  when  the 
grantee  ot  a  mortgagw  assumes  in  his  deed 
to  pay  off  the  ineumhranca  The  mortgagee 
may  i^ooeed  by  action  directly  against  the 
grantee,  but  the  mortgagor  still  remains  lia- 
ble, and  Is  held  to  occupy  the  relatUm  oC 
surety  for  the  grantee,  who,  as  between 
them,  becomes  the  principal  debtor.  Thorp 
T.  Goal  Oo.,  48  N.  Y.  207,  366;  Klapworth 
T.  Dreasler,  78  Amcr,  Dec  78^  77,  not& 

There  Is  no  double  liability.  Thore  is  no 
dlTldoid,  as  yet,  shown  in  the  InsdTenqr 
proceedings;  and  there  is,  of  course,  noth- 
ing to  be  created  upon  the  plaintiff's  claim. 
The  rec^pt  of  a  diTldend  would  tndy  ojtw- 
ftte  ss  a  pro  tanto  satlsCactlMi;  and.  If  de- 
fendant Is  required  to  pay  before  the  Arl- 
dead,  it  will  be  entitled  to  1^  and  may  be 
subrogated  to  the  rights  of  plaintiff  thvo> 
In,  so  that  there  need  be  no  embarrassment 
In  adjusting  the  righto  of  tlM  partlas. 

Othw  qnestbms  In  the  ease  do  not,  we 
think,  demand  any  discmslon.  Order  af- 
firmed. 


HORN  T.  HANSEN. 
(Sui^me  Oonrt  of  Mlnneaota.  Dee.  29,  1898.) 

COSraiOT— MUTUALITT— Paboi.  Etidbxob— Is- 

TESBST. 

1.  A  unilateral  promlBe  or  agreement.  In 
Wfitiu,  to  pay  for  Bpecified  personal  property, 
is  binding  if  upon  somcient  conslderatioD:  and. 
In  a  case  not  within  the  statute  of  fraods,  the 
omaderatiOD  toAj  be  shown  by  parol.  Bnt 
the  writing  ma7  not  be  contradicted  by  oral 
endenoe,  tuoui^  an  issue  mar  be  raised  in  re- 
ject to  the  condderatlon,  or  the  writing  may, 
for  other  valid  reason,  be  shown  to  be  InoD- 
cratlTe^ 

2.  Where  eithor  of  the  partifls  to  s  suit 
Is  a  stranger  to  tlie  written  agreement  in  con- 
troTersj,  and  docs  not  daim  under  one  who  Is 
a  party  to  it,  the  rule  forbidding  parol  evidence 
to  Tary  or  contradict  its  twma  does  not  apply. 
Otherwise  when  the  qaestlon  arises  between 
those  claiming  under  the  original  parties  to  It. 

S.  A  note  or  other  instrament  containing  an 
egress  promise  to  pay  money,  withdat  any  time 
specified,  is  in  law  pcurable  immediately,  and 
interest  runs  from  its  date,  while  a  promise  to 
pay  upon  demand  requires  at  least  a  iudldal  de- 
mand to  set  interest  running. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Swift  county. 

Action  by  Manford  Horn  against  Theodore 
Hansen.  Plaintiff  had  Judgment,  and  de- 
fendant appeals.  Affirmed. 

T.  F.  Young  and  Foland  ft  McOune,  for 
ftpprilant   fit.  T.  Young,  tar  respondoit 

VANDBBBURGH,  J.  The  controversy  in 
this  case  arises  orer  ft  so-called  "wheat 
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tIAet"  teoefl  1^  defendant,  and  now  owned 
by  j^lntUt  IbB  idalnUff  alleget  tbat  one 
Bylte,  under  vbom  he  cilalms,  aoUt  and  de- 
Hrored  to  defendant  49  2M0  hnab^  of 
wheat,  of  the  ipiaUty  and  amount  designated 
on  the  tidcet,  m  the  day  d  the  date  thweof, 
and  tbat  be  tbereapon  Isned  to  Sylte  the 
ticket,  which  la  as  AAowe:  "Itx.  A.  Na  9,- 
617.  Date,  Oct  7. 1891.  Theo.  Hansen  wlU 
pay  to  J.  K.  Sylte  for  forty^re  20^  bctshels, 
grade  one  N.  wheat  CH»  SatobaUren, 
Buyer."  It  Is  also  aUeged  that  the  wbeat, 
on  -Uiat  day,  was  worth  SI  omts  per 
basheL  Judgment  la  •aeoordlngly  adced  for 
the  Talne  of  the  wheat  ^e  defendant  In 
his  aaawar,  admits  Issuing  the  tkftet,  and 
the  deUnry  of  the  wheat  described  therein, 
at  that  date,  but  alleges  that  he  did  not  pvt- 
tiiaae  the  wheat  but  recMred  the  same  to 
bold  fur  phdntlff  as  a  bailment  The  de- 
fisndant  doea  not  deny  that  the  -VLdutT  was 
Issued  ftir  that  nomber  of  bnshds  of  wheat 
left  with  him,  » that  It  was  connected  with 
Out  transaction,  or  Oiat  It  was  the  evidence 
of  his  UabDlty  therefv.  Indeed,  defendant 
admits  and  Insists.  In  his  argoment  that  It 
was  glT«i  m  part  pcrfMrmance  of  the  actual 
agreemmt  Bnt  be  says  that  the  writing 
does  not  contain  an  the  agreement  and  he 
dalms  Ow  tlgbt^  not  only  to  supidement  It 
by  parol  evidence  of  so  much  at  the  entire 
agrennent  ss  Is  not  ej^vessed  In  wrttlng, 
but  to  ocmtradlct  the  terms  of  the  writing, 
because  It  Is  Informal,  and  not  a  complete 
agreement  and  for  tbat  reason  he  Is  not 
bound  by  It  Bnt  we  think  the  writing,  on 
Its  face,  is  a  valid  unilateral  promise  or 
agreement  If  sapp<»ted  by  a  couBlderatlon, 
which  may,  of  coarse,  be  shown  by  parol, 
alnoe  the  agreement  la  not  within  the  statute 
of  frauda  The  common-law  rule  permlta 
this,  and  permits  a  contract  to  rest  partly  In 
writing  and  partly  In  part^  so  that  It  may 
fcocwdlngly  be  proved  by  the  writing  and  bj 
paroL  Wright  v.  Weeks,  26  N.  Y.  158;  Onm- 
mlngs  V.  Dennett  26  Me.  397;  Arms  v.  Ash- 
ley, 4  Pick.  74.  In  this  case  the  writing  Is 
silent  as  to  the  tact  or  time  of  the  delivery 
of  the  wheat;  and  it  might  tberefw^  be 
shown  that  the  wheat  therein  referred  to 
was  actoally  delivered  when  the  written 
promise  was  made,  as  admitted  here,  or  at 
a  subsequent  day.  In  the  latter  case  the 
writing  would  be  construed  as  an  offer  or 
proposition  good  while  It  remained  open;  and 
if  acted  on,  and  the  wheat  ddivered  and  ac- 
cepted before  It  was  withdrawn,  the  promise 
would  thereupon  become  binding.  1  Story, 
Cout  I  572.  Bnt  the  written  proposal  or 
promise  could  not  be  contradicted  by  parol, 
though  it  might  be  shown  tbat  it  was  or 
was  not  accepted,  or  that  the  stipulated 
quantity  of  wheat  was  tfr  was  not  in  fact  ap- 
proinriated  to  the  agreement  The  general 
rule  is  that  the  omitted  portions  of  a  con- 
tract which  does  not  appear  to  be  complete 
may  be  proved  by  parol,  bnt  so  much  of  the 
eontract  as  is  in  writing  must  be  i^ved  by 


the  wrltli«.  aromas  v.  Seutt  127  N.  T.  188, 
27  N.  B.  861.  Bee  8mlth,  Oont  *73;  1  OreeuL 
Bv.  I  aOA.  It  Is  true  that  In  some  Instances 
an  Instmment  pmrpM-tlng  to  be  a  contract, 
and  actually  signed  by  parties,  may  be 
shown  not  to  be  operative,  for  various  rea- 
sons, ot  It  may  be  contioiled  by  n  htde- 
pendent  i^reenunt  not  In  writing.  A  oon- 
Bpicwms  Instance  Is  the  ease  of  Sewing 
Ifach.  Oo.  V.  Andowm,  2S  Minn.  67.  No 
reason  appears  In  this  ease  why  Ihe  writing 
In  questKn  sboiild  not  be  operatlTe  aocwd- 
Ing  b>  Its  terms.  It  Is  not  claimed  to  have 
beoi  tssoed  thnmgh  fraud,  mistake,  or  Inad- 
rertoice.  For  aught  that  appears,  it  Is  the 
eondufllon  of  the  parties  In  respect  to  so 
much  of  tbe  agreemoit  as  Is  In  writing.  tIb. 
Uiat  part  of  it  wUch  defines  the  defendant's 
rdatim  to  the  cmitract  as  that  of  purchaser, 
and  not  simply  that  of  bailee. 

Tb»  defuidanf  B  prindpal  assignment  of  er- 
ror relatea  to  the  ruling  of  the  court  reject- 
ing his  offer  to  iibow  flmt  npon  the  ilato 
named  In  Btadilbtt  A,  uSA  ticket  was  Issued 
to  the  psrttes  thereto  tot  a  portloa  of  a 
larger  quantity  (rf  wbeat  deUvered.  **and  for 
the  purpose  of  Indicating  that  tbe  said  wbeat 
was  bdd  by  the  said  Hansen  snbifect  to  the 
«der  of  Qyltfe"  8o  ameh  of  the  offer  was 
objected  to  as  tending  to  contradict  the  writ- 
ing, and  the  objection  was  sostalned.  Tlie 
mllng  extended  no  further.  For  reasons  al- 
ready stated^  we  think  the  court  ruled  car- 
reetly.  It  did  not  however,  predude  the  de- 
fendant from  Introdnoing  evldrace  In  respect 
to  other  mattoB  embraced  In  his  general 
offer,  or  permfaMAle  under  the  rule  above 
stated.  Hie  defendant  however,  tntrodneed 
no  other  evMenea 

The  defendant  imlses  bo  qnestloQ  as  to  the 
plaintUTs  tltte  to  the  wheat  tldcet  or  the  In- 
debtedness represented  thoeby.  And,  there 
betaig  no  i^edal  agreement  as  to  the  ^ce.  tbe 
law  will  Imply  that  the  price  to  be  paid  was 
the  fair  niatket  value  ot  the  wheat  on  the  day 
of  the  deUvuy,  betog  the  date  of  the  writ- 
ing. He  does  not  deny  fbat  plaintiff  claims 
under,  and  haa  succeeded  to  the  rights  of, 
the  original  payee,  Syltet.  He  stands  In 
the  shoes  of  the  latter;  and  the  rule  there- 
fore applies,  tliat  as  between  parties  to  a 
written  agreement  or  their  privies,  par<4  ev- 
idence cannot  be  received  to  contradict  or 
vary  its  terms.  Strangers  to  a  contract  are. 
of  course,  not  bound  by  it  and  the  mie  ez- 
dudlng  extrinsic  evidence  in  the  construc- 
tion of  writings  la  Inapplicable  In  such  cases; 
and  it  is  relaxed  where  eltba-  one  of  the 
parties  between  whom  the  question  arises 
is  a  stranger  to  tbe  written  agreement  and 
does  not  daim  under  w  through  one  who  is 
a  party  to  it  In  such  case  the  rule  is  bind- 
ing upon  neither.  Bnt  it  is  manifestly  In- 
applicable in  this  case.  It  was  admitted  at 
the  trial  that  the  market  value  of  the  wbeat 
on  the  day  of  Its  delivery— the  dato  eC  the 
writing— was  80  cents  per  bushel. 

We  think  the  court  ^pcriy  allowed  toter- 
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est  from  the  date  of  the  writlns.  the  wheat 
hSTlng  been  already  delivered.  No  date  ot 
psyment  Is  fixed  to  the  writing.  Ko  credit 
Is  coatemplated,  and  It  was  due  presently. 
SaA  there  been  atmply  a  cash  sale  and  de- 
liTery  of  the  wheat,  the  amoont  due  would 
htTtt  bwne  iJit««Bt  from  the  day  of  the  de- 
Uroy,  and  there  is  nothing  In  the  writing 
qoaUfylns  such  role  oC  IlaUllty.  It  la  dls- 
tlngulahed  from  a  promise  to  pay  upon  de- 
mand, which  requires  a  demand,  at  least  a 
Jadicial  demand,  to  set  the  interest  ronnlng. 
This  distinction  Is  recognized  by  the  autbor- 
Ities.  The  rule,  summarily  stated.  Is  that  a 
note  or  other  Instrument  containing  an  ex- 
press promise  to  pay  money,  without  any 
time  specified,  is  In  law  payable  immediate- 
ly, and  interest  runs  from  its  date.  Far- 
qohar  t.  Morris,  7  Term  B.  124;  Francis  t. 
Castleman,  4  Bibb.  282;  Rogers  t.  Colt,  21 
M.  J.  Law.  19;  Purdy  v.  Philips,  11  N.  T. 
•106, 1  Dner,  309;  Selledc  T.  French,  1  Amer. 
Lead  Cas.  (4th  Ed.)  B07.  Some  antboritles 
also  dlstlngnlsh  between  an  express  promise 
to  pay  money,  and  a  mere  ackno^edgment 
of  indebtedness,  or  an  I.  O.  U.,  (Gay  t. 
Rooke,  151  Mass.  116.  28  N.  S.  8SS.>-a  point 
QDnecessary  to  Inqnire  Into  hoe.  judgment 
afllrmed- 

OILFILLAir,  a  7.  I  dissent  The  ticket 
to  not  a  contract  A  contract  not  within  the 
itatote  of  frauds  may  be  shown  partly  by 
writing,  ftB  letter^  for  Instance^  and  parOy 
by  oral  testimony;  but  In  such  case  I  do 
not  tiilttk  the  writings,  they  not  bdng  a  con- 
tract, extdtide  oral  testimony  of  wliat  the 
parties  actually  ap«ed  on,  though  it  may 
be  contrary  to  what  the  writings,  standing 
alone,  might  indicate,  as  to  some  of  Its 
terms. 


WALTI5R  A.  V7CK>DS  HARYBSHnDR  CO.  v. 
BOBBINS. 

(Snpreme  Court  of  SOnnesota.    Dec.  80, 1898.) 

COBMA4.TIONB— ACTIOIT  OX  SUBSCHimOa  TOS 

Stock— Plbadi  tas. 

1.  Conceding  that  the  providons  of  lectlon 
180,  c.  34.  Gen.  St.,  in  relation  to  calls  for 
nibscriptions  for  stock  In  manufactarins  cor- 
pora tioiw,  is  am»Iicable  to  the  calls  for  such 
subscriptions  set  forth  in  the  complaint,  held, 
th&t  the  statement  thereiQ  that  sach  calls  were 
dolj  made  by  the  directors,  and  notice  thereof 
didy  KiTen  to  the  stockholdera,  Is  a  sufficient 
allegation  of  performance  of  ths  lequiaite  con- 
ditions on  the  part  of  the  ptnintifE. 

2.  The  alleirottoDS  In  the  complaint  In  re- 
wiftA  to  tbe  orsanisation  of  the  company  with 
a  fixed  amoont  of  capital,  and  in  respect  to  the 
nibBcriptlon  of  the  designated  namb»  of  shares 
thereof  by  the  defendant,  luid  snffident. 

3.  Such  rabscription  eonstttutes  a  contzoet 
with  the  comjioDj.  BunMntsd,  mutnaUy,  by  a 
BDf&cient  coosiideratioa. 

4.  The  tender  of  the  stock  certificate  Is 
not  a  condition  precedent  to  a  right  of  action 
to  recorer  an  iostallment  of  a  stock  subscrip- 
tion. 

(SjUabns  hy  the  Court.) 


Appeal  from  dlatrtot  court,  Bamaey  owm 

ty;  Kelly,  Judge. 

Action  by  the  Waltor  A.  Woods  Hairester 
Ck)mpany  against  Daniel  M.  Bobbins.  From 
an  order  oTefruUng  a  demurrer  to  the  oom* 
plaint,  defendant  vpeala,  Affirmed. 

Davis,  Kelloss  ft  Sererance,  for  appellant 
Mnnn,  Boyestm  ft  niygesm,  ftv  respondent 

VANDBRBUaGH,  J.  TbU  action  Is 
brought  to  recover  an  Installment  of  a  stock 
subscription,  alleged  to  have  been  made  by 
the  defendant  The  questions  In  the  case 
arise  upon  the  demurrer  to  tho  complaint  for 
lusuffldency.  One  section  of  the  statute*  un- 
der which  the  plaintiff  corporation  Is  alleged 
to  be  organized  provides  that  the  directors 
may  call  in  stock  subscriptions,  by  Install- 
ments, In  such  proportions,  and  at  such 
times  and  places,  as  ther  ahall  think  proper, 
by  giving  such  notice  thereof  as  the  by-laws 
shall  prescribe;  and  in  case  any  stockholder 
shall  neglect  poymoit  for  the  apace  of  60 
days  after  the  same  shall  become  due,  and 
after  he  shall  have  been  notlfled  thereof  sn 
action  may  be  brought  thcr^or.  The  com- 
plaint shows  that  by  the  contract  of  sub- 
scription, psyment  thereof  was  agreed  to 
be  made  In  Installments^  as  called  for  by  the 
board  of  directors,  and  at  such  times  as  said 
board  shall  direct  provided  that  not  more 
than  50  per  c&it  shall  be  made  payaUe 
wltUJn  one  year  from  the  1st  day  of  Jan- 
uary, 1892.  Except  as  to  the  limitation  to 
50  per  ceat  tor  the  first  year,  this  provi- 
sion is  like  the  curespondlng  statutory  pn>< 
vision  quoted.  No  resson  Is  suiswted  why 
the  statute  does  not  remain  operative  in  re- 
spect to  notice  and  time  of  pajment  there- 
after. 

The  defmdant  insists  that  the  complaint 
does  not  show  that  he  has  been  legally  no- 
tified* and  that  be  Is  not  therefore  hi  de- 
fault and  particularly  that  the  company 
had,  by  any  by-law,  prescribed  what  no- 
tice of  the  calls  for  the  payment  of  Install- 
ments should  be  glv«i  to  the  subscribers 
of  stock.  On  this  point  the  complaint  states 
that  at  a  meeting  of  the  board  of  directors 
on  Fetouary  9.  1892,  duly  colled,  a  resolution 
was  duly  adopted,  calling  tor  the  payment 
of  5  per  cent  of  the  subscribed  capital  stock 
of  the  corporation,  Including  that  of  defend- 
ant, payable  on  the  5th  day  of  March,  1892; 
and  that  thereafter,  and  more  than  20 
days  prior  to  the  said  5th  day  of  March, 
1892,  defendant  was  duly  notified  in  writing 
of  the  passa^  of  the  resolution  above  re- 
ferred to  by  the  board  of  directors,  and  re- 
quested to  pay  6  per  cent,  if  the  amount 
of  stock  so  subscribed  by  him  to  the  treas- 
urer of  the  corporation,  which  the  defend- 
ant has  neglected  and  refused  to  do.  Sim- 
ilar calls  for  other  Installments  of  stock  are 
alleged,  together  with  the  defendant's  do- 

^Gen.  St.  C  34,  I  130. 
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teolt  to  make  payment  thereof,  t»  Kqnested. 
AHnmtng  that  the  defendant  Is  bound  hy 
the  c(Ritnct»  and  that  the  atatate  in  qnes- 
tlcn  la  to  be  i«ad  In  connection  with  It,  the 
matter  of  the  prooeedlnga  for  notil^lng  him, 
and  tiie  qaeetlon  whether  th»  reqnlBlte  notloe 
had  beoi  giTen,  bo  aa  to  entltlft  the  plaintlfl 
to  eue  at  the  particular  tlm^  mar  be  treated 
aa  In  the  nature  of  c(»idltl<»ia  precedent, 
which  may,  we  think,  tta  the  pnrpoaes  of 
pleadlnr,  be  covered  by  the  gaual  aUegatlon 
madOL  Oen.  8t  c  66, 1  lOB.  In  thta  view  of 
the  ease,  we  think  that  the  lUlegatlon  tlutt  the 
defendant  was  dnly  notified  means  that  the 
proper  notice  had  been  prescribed  and  serred, 
and  that  all  Uie  reonWtes  necessary  to  con- 
stltnte  a  legal  and  valid  notice  had  been 
complied  with.  The  details  of  the  proceed- 
ings need  not  be  stated  at  length  In  tin  com* 
plaint,  bat,  If  the  general  allegatlonB  of  per- 
fonnance  are  dulled  In  the  answer,  the  i^aln- 
tiff  win  be  obliged  to  prove  the  facts  show- 
ing snch  perfMmanee. 

The  allegatltni  In  respeet  to  Qie  d^endanft 
sabseriptlon  of  the  stock  of  the  corporation 
is  saflktoit  The  f&Ir  interpretati<n  thereof 
Is  that  he  sabscrlbed  and  agreed  to  pay  for 
the  nmnber  of  shares  set  opposite  his  name, 
irtilch  was  BO  shares.  So,  ttie  allegations  of 
the  due  corpmte  organlsttlm  of  the  com- 
pany, with  the  amonnt  of  capltd  stock  des- 
ignated, and  showlns  Its  authority  to  re- 
oover  stock  subscriptions,  are  snffldenL  The 
snbscriptlan  for  the  stock  constttntee  a  con- 
tract with  the  company  which  is  supported 
by  a  snffldent  0(ni8ldmi.Uon.  The  subscriber 
thmby  acquires  an  Interest  In  the  corpora- 
tion, and  there  Is  an  Implied  promise  on  the 
part  of  the  company  to  Issue  the  proper  cer- 
tlflcate,  as  evidence  <^  his  Interest,  what- 
ever ^e  terms  of  the  subscription  shall  be 
cwnplled  with,  so  as  to  entitle  him  to  It 
A  tendw  of  the  certificate  of  stock  is  not 
a  condition  precedent  to  a  right  of  action 
to  recow  an  Installment  of  the  stock  sub- 
scriptloa  Order  afilrmed. 

BUCK,  jr.,  toot  DO  part 


OBG&fGR  MILLER, 
(Sivreme  Oourt  of  Miaoesota.    Dec  80,  1903.) 
Acnoir  on  Contsict— Burdsn  or  Fboot— RaiL- 

BSTATS  Agent— COMPKNSATION. 

1.  Whate  the  plaintlfl  teAm  to  recover  up- 
on a  special  contract,  he  cannot  depart  there- 
from in  hit  evidence  on  the  trial,  and  base  his 
right  of  recover?  uiKin  the  evldeace  of  the  de- 
fendant, showing  a  different  cwitract,  and  of- 
fered ter  him  to  oontradict  the  evidence  of  the 
idalntifl,  and  to  disprove  the  allied  contract 
sued  on. 

2.  The  rule  which  will  support  a  findiag 
upon  an  issne  tried  by  consent  ontside  of  the 
aUegatlonB  of  the  pleadings  does  not  apply  to 
such  a  case. 

8.  Whore  a  contract  between  a  real-estate 
agent  and  the  owner  of  land  which  he  nnder- 
t£km  to  sell  requires  tliat  the  sale  must  be 
consnmmatedt  and  his  compMiaation  Is  made 


to  depend  npon  the  payment  of  die  porcbase- 
pricsk  snch  conditlODs  must  be  shown  to  have 
been  performed,  In  order  to  entitle  him  to  re- 
cover, unless  the  sanu  are  defeated  throogfa 
the  fraud,  bad  faith,  or  miscondoct  of  the 
owner. 
(Srliabns  hy  the  Oourt) 

Appeal  from  district  court  Ramsey  ooon- 
ty;  Wllkln.  Judge. 

Action  bf  Mary  A.  Oremer,  doing  business 
as  Cremor  ft  Co.,  agidnst  Biahlon  D.  Miller, 
to  recover  commissions  aa  for  the  sale  of' 
realty.  Judgment  was  <»ilered  on  a  verdict 
for  plaintiff,  and  defendant  appeals.  Be> 
versed. 

O.  M.  Metcalf  and  Baaj  O.  James,  for 
appellant  Brown  *  Schrader,  for  re^pond-^ 
ent 

YANDBBBUBGH,  J.  The  action  to 
brought  upon  an  alleged  special  contract  be- 
tween the  parties,  "wherein  the  defendant 
hired  the  sorvlces  of  this  i^atotlff  to  nego- 
tiate for  and  procure  for  the  said  d^oid- 
ant  a  pnnduuer  who  should  be  ready,  able,, 
and  willing  to  purchase"  the  40«cre  tract  oi 
land  described  In  the  oHuplalnt:  and  It  Is- 
alleged  that  *lt  was  agreed  by  and  between 
the  i^atotlff  and  the  defoidant  that  the- 
Idalntiff  shonkl  rec^ve^  if  ahe  should  find  a 
purchaser  ready,  able,  and  wUlinc  to  pur- 
chase said  tract  of  land,  aa  compoiaatloB' 
tta  her  eervlces,  whatever  sum  the  pundiase 
price  of  said  land  should  exceed  1406  per 
acre;"  and  it  Is  aUeged  that  plaintiff  was 
antboriaed  to  sell  the  land  for  $400  per  acre^ 
or  any  sum  exceeding  said  amount  the  tcnna- 
of  payment  to  be  arranged  between  the  pur- 
chaa^  and  the  defendant  It  is  also  aUeged 
that  the  plaintlfl  accordingly  found  a  pnr- 
chasv,  with  whom  defoidant  ccmtracted  fw  a 
sale  of  the  premises  on  February  23, 1886^  at 
the  price  of  $600  per  acre,  "said  contract  to  be 
pttformed  March  9,  1886,"  and  that  the  por^ 
dmser  was  thereafter  ready,  able,  and  win- 
ing to  perform  the  contract  in  all  reapecte  as 
reqidred  by  its  terms,  and  <^ered  to  ao  per- 
form the  same,  and  that  the  plaintiff,  there- 
fore^ became  entlUed  to  the  sum  of  $4,000, 
hy  virtue  of  the  contract  Undw  the  plead- 
ings, the  phtlntlff  was  required  to  eatabUsh- 
tbo  contract  and  the  terms  thereof.  It  to 
somewhat  remarkable  that  V9oa  plaintiff** 
own  testlnumy,  it  waa  left  in  doubt  *nd  an. 
open  questiim  tax  the  Jury  to  detrnxdne^ 
what  the  oi»iditi<«ia  of  tiie  agreement  werv 
in  reqieet  to  his  OMnpaisatlon;  that  Is  to- 
ssy, whether  It  was  pliable  on  the  prodnc- 
ti<m  of  a  customer  acceptoUe  to  the  d^isnd- 
ant  or  out  (ff  the  paymento  made  by  su^ 
customer.  In  compliance  with  the  contracts 
His  testimony  on  his  examination  in  chletf, 
and  especially  on  his  cross-exsminatiuiu 
tended  to  prove  that  he  waa  to  have  his  oom- 
pensatkm  out  of  the  proceeds  of  the  sale^. 
which  tonrived  the  pnwoaltiini  that  the  sals- 
should  be  consummated,  and  not  resdnded 
without  the  payment  of  the  eonaldenitton; 


Digitized  by 


Minn.)         WEIDE  «.  BISTBICT  GOU^T  SECOND  JUDICIAL  DIST.  819 


and  tlw  contract  Its^,  wUdi  la  annexed  to 
the  anawer.  la  in  harmony  with  this  Tlew 
of  the  case,  tit  laroTldea  for  a  cash  paymmt 
In  14  daya  of  112,000,  and  the  balance  to  be 
on  time,  and  also  provldea,  tn  certain  contln- 
sendes,  for  the  resdsalon  of  the  contract 
without  performanoe,  and  the  return  of  the 
earnest  mon^.  But,  npon  his  re-examlna- 
tlon,  the  wttneas*  testimony  teaAB  to  support 
the  tenm  ot  the  contract  as  alleged  in  the 
complaint,  and  that  it  was  understood  that 
he  was  to  be  paid  his  commlsdons  when  the 
contract  mm  signed,  and  Just  as  soon  as  he 
procured  the  customer;  and  he  claims  to 
hare  misunderst<)od  counsel  in  the  preceding 
examination.  It  was  for  the  jury,  tbwefore, 
to  consider  what  wdght  should  be  attached 
to  his  explanation,  and  to  reconcile  hts  con- 
flicting statemmts.  The  erldaice  on  the 
part  of  the  defendant,  which  was  within  the 
issues,  and  so  treated  on  the  trial,  also  toid- 
ed  to  dispute  the  aUegatlons  that  the  pay- 
ment <tf  the  commlsslMi  was  to  be  paid  on 
ttie  iwodnction  of  a  customer  able,  ready, 
and  willing  to  purchase  the  land,  and  to 
slww  that  plalntUTs  commission,  when 
earned,  ahould  be  part  of  the  purchase  price, 
and  to  contradict  the  plalntUTs  evidence. 

It  seems  that  the  plaintiff  was  familiar 
with  the  title,  and  that  the  defendant  held 
tbs  land  VDder  an  uncompleted  contract  of 
sale  when  the  sale  in  question  here  was 
madew  It  la  assumed  that  one  of  the 
grounds,  at  least,  upon  which  the  purchaser 
at  the  sale  in  question  obtained  judgment,  In 
effect  rescinding  the  sale,  and  entitling  her 
to  recover  back  the  earnest  money  paid,  was 
that  the  defendant  was  not  able  to  make 
title.  That  judgment  was  offered  In  evi- 
dence, but  It  Is  left  in  doubt  what  effect  was 
gIvMi  to  the  paptts  and  proceedings  con- 
tained in  the  judgment  roll.  Strictly,  how* 
era*,  since  it  was  between  other  parties.  It 
was  evidence  only  of  the  fact  of  its  rendl- 
tlon  and  the  subject-matter  of  the  contro- 
vmy. 

The  defendant  requested  the  court  to  in- 
struct  tiie  Jury,  that  unless  th^  should  find, 
by  a  fair  ^pwaderance  of  evidence,  that 
the  plaintiff  and  defraidant,  Miller,  entered 
Into  a  contract  substantially  on  the  terms 
alleged  In  the  complaint,  the  plaintiff  cannot 
recover;  but  the  court  refused  to  so  ctuwge 
without  qualification,  but  Instructed  the  jury, 
in  substance,  that  the  plaintiff  should  re- 
cover if  the  contract  was  shown  to  be  as 
alleged  in  the  complaint,  and  also,  that  if 
the  Jury  found  that  such  was  not  the  con- 
tract, but  that,  by  the  terms  of  the  contract 
as  actually  proved,  plaintiff  was  to  receive 
hit  c6mpeusatlon  out  of  proceeds  la  case  the 
contract  of  sale  was  completed,  then  the 
plaintiff  might  also  recover,  unless  the  de- 
fendant showed  that  the  failure  to  complete 
the  same  was  without  his  fault  This  was 
error.  The  court  should  have  given  defend- 
ant's request  without  qualification.  The 
plaintiff  must  recover,  if  at  ail,  imwn  the  con- 


tract alleged.  He  cannot  base  a  recovery- 
npon  the  testimony  of  the  d^endant,  offered 
to  disprove  the  terms  of  the  contract,  and  to 
contradict  the  plaintiff.  The  rule  which  will 
support  a  finding  upon  an  issue  tried,  by 
consrat,  outside  of  the  pleadings,  lias  no  ap- 
plication to  tills  case.  But  «mcedlng  Oat, 
upon  Uie  state  of  the  evidence,  such  a  claim 
might  tie  sustained,  it  was  emt  to  charge 
'*tbat  if  the  Jury  found  that  the  contract  of 
■ale,  as  testified  to  by  defendant,  was  not 
carried  out  through  any  act,  deed,  failure  ot 
title,  or  for  any  cause  whatever,  the  plain- 
tiff might  recover  as  w^  as  unda  tb»  con* 
tract  as  alleged,"  and  plalntUTs  exception  to 
this  portion  of  the  charge  must  also  be  sus* 
tained.  Under  the  rule  In  Flower  v.  David* 
son,  44  Minn.  4«,  46  N.  W.  806,  If  the  con- 
tract required  the  sale  to  be  consummated, 
and  the  plaintiff's  compensation  depended 
upon  the  payment  of  the  purchase  moaa^t 
the  plaintiff  could  not  recover  unless  thew 
conditions  should  exist,  or  unless  the  plain- 
tiff was  defeated  by  the  fraud,  bad  faith,  or 
wrongful  acts  of  the  defendant  And  It  la 
clear  that  InabiUty  to  make  tlUe  within  the 
time  specified  would  not  subject  the  defend- 
ant to  liability  if  the  contract  was  not  car- 
ried out  for  that  canae;  nor  would  the  tmr* 
den  of  proof  rest  aa  defendant  to  ahow  that 
the  ftilure  ot  the  contract  was  not  due  to 
the  acts  ae  omissions  of  the  <tefendant  In 
the  premises.   Order  reversed. 

BUCK,  J.,  took  no  part 


WBIDB  V.  DISTRICT  COUBT  SECOND 
JUDIOiAI^  DIST.  et  al. 

(Supreme  Court  of  BItanesota.    Dec  SO,  1808.) 

ArpBAL—Rxvisir— Questions  kot  IUisbd  Bslow 
— Municipal  AsBsasMiNT — Vaxiditt. 

1.  Where  a  motion  in  the  district  court  Is 
made  and  determined  on  special  groan  da  stated 
la  the  notice  of  motion,  the  moTlng  party  wlB 
not  be  heard  in  the  4^>dlate  court  upon  new 
or  additional  grounds. 

2.  The  decision  of  ^e  trial  Judge  in  this 
case  kdd  supported      the  record. 

(Syllabus  hj  the  Court) 

Certiorari  firom  district  court,  Ramsey  coun- 
ty; Otis,  Judge. 

In  proceedings  for  opening  Vpp&  Levee 
street.  In  the  city  of  St  Paul,  Nellie  M. 
Welde  moved  to  vacate  an  assessment 
against  her  proi>erty,  and  from  an  order  de- 
nying the  motion  she  brings  certlorarL  Af- 
firmed. 

Humphry  Barton,  for  petitioner.  H.  W. 
PhUUps,  for  reapondoit 

VANDHBBUBOH,  J.  Several  objections 
to  the  assessment  and  Judgment  In  question 
are  raised  in  this  court  which  were  evident- 
ly not  raised  or  considered  In  the  district 
court  The  motion  there  made  was  to  va- 
cate and  set  aside  the  Judgment  entered 
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against  th«  real  property  q^edally  described 
In  the  notice  on  the  ground  that  the  same 
was  ordered  through  mistake  and  fraud.  It 
is  ertdeat  that  the  claim  that  It  was  entered 
through  fraud  was  abandoned,  and  the  court 
failed  to  find  that  It  was  entered  hy  mis- 
take, and  therefore  denied  the  appUcatloii. 
It  is  true  that  Mrs.  Weld^  in  a  s^arate  n&> 
tlce,  more  spedficaUy  states  that  the  Judg- 
ment was  ordered  thn>u«^  mlstalce,  no  no- 
tice «f  the  intoDtion  to  do  so  haTlng  been 
glren  to  her;  also,  tliat  bj  mistake  tb»  as- 
sessment district  was  defined  without  notice 
or  besrlng,  and  that  the  assessment  was 
made  '*thb  pn^erty  in  gross,  and  not 
In  separate  pieces  mr  parcds."  It  Is  clear 
that  objections  to  the  aseeasmmt  must  hare 
been  seasonably  tahen  In  order  to  be  araU- 
aUe,  and  unless  so  tabm,  and  a  reassess- 
ment ordered,  the  Judgment  would  follow 
the  assessment;  and  the  Judgment  Is  not 
ToiA  or  to  be  set  aside  because  serraral  ad- 
joining lots  belonging  to  the  same  party  are 
assessed  together.  That  Is  an  wot  that 
nrast  be  seasonably  pointed  oOt  and  objected 
ta  It  Is  also  m'god  on  the  a^ament  In  tills 
ooart  that  the  JodgmeDt  Is  void  on  Its  face, 
on  the  ground  at  the  Imperfect  descrtption 
ot  the  proper^.  Whetho'  the  psrtlciilar  ob* 
Jectton  brlngi  the  case  witbin  the  role  In 
OUflUan  T.  Hobort,  8B  Minn.  IJBT,  SB  N.  W. 
322.  we  are  not  called  qpcm  to  determine,  as 
the  pcrint  was  not  raised  la  ttie  eoort  bdow, 
and  was  not  emtnaced  within  the  grounds  of 
the  motion  stated.  Olie  detect,  donbtless, 
may  be  cmrected  on  application  to  the  court. 
If  there  has  been  no  sal& 

It  all  comes  down,  then,  to  the  Question 
whether  the  Judgment  was  ordered  by  mis- 
take or  orerright,  In  face  of  Um  objections 
<m  file  In  the  case.  We  think  this  Is  not 
made  to  appear.  In  respect  to  objections 
to  the  assessment,  the  affldaTlts  of  JSn. 
Welde  and  her  husband  both  show  that  "an 
the  fhets  relative  to  the  defects  and  mistakes 
In  making  said  assessmmts"  came  to  her 
knowledge  within  60  days  prior  to  this  mo- 
tion. It  Is  dear,  thereton,  that  no  sudi  ob- 
jections were  filed  before  the  Judgment  It 
Is  obrlons  that  the  chief  ground  relied  <m, 
when  the  motion  papers  were  prepared,  was 
the  supposed  absence  or  omission  of  the 
<»d»  for  Judgment  required  In  such  cases. 
But  It  tamed  out  that  such  ordo-,  which  had 
been  mislaid,  was  til  fact  made,  and  was  pro- 
duced at  the  hearing. 

As  respects  the  notice  of  Intention  to  apidy 
fw  Judgment,  the  rdator  must  hare  had  such 
notice,  because,  upon  her  own  showing,  she 
iwpeared,  and  filed  objections;  and,  as  to 
whether  the  rector's  rights  wwe  snbseqnent- 
ly  prejudiced  1^  the  continuance  of  the  hear- 
ing, the  evidence  can  hardly  be  considered 
such  as  to  warrant  this  court  to  set  aside  the 
dedston  of  the  trial  Judge  on  this  ground. 
If  relator  ai^ieared  In  person,  and  not  by 
attorney,  she  was  bound  to  take  notice  of 
the  disposition  made  of  the  case  by  ttis 


court  If  «he  had  an  ittomey.  she  Is  bound 
by  his  acts  In  consenting  to  tlie  contlnaance. 
Nw  did  the  matter  come  legitimately  under 
the  head  of  mistake,  which  was  the  matter 
considered  by  the  court   Order  afllrmed. 

BUCK,     took  no  part 


TODD  T.  JOHNSON  et  oL 
(Supreme  Ooort  <a  Bflnneaoto.   Dae:  90,  ISW.) 

EXBCUTIO  W— Ra  DnfPTIOTT  — VaUDITT— JtmOHSlTT. 

1.  Where  a  secood  or  Jnnior  redemptfoner, 
having  a  \iea,  secuuHiab^  redeems  from  a  sen- 
ior  creditor,  who  had  previoiuly  made  redemp- 
tion from  the  pordiaser  at  a  martgage  sale  up- 
on a  Hen  ralld  on  Its  face,  and  had  recdved  a 
certificate  of  redemption,  and  Gi9  porebaser 
iiad  aecepCed  the  redempti(»i  monegr,  lul4,  that 
Kuch  aeocmd  redraiptiaB  must  be  deemed  Talid, 
though  it  turned  ont  that  such  senior  creditor 
had  not  in  fact  a  valid  Ben. 

2.  And  the  fiict  that  autSh  pardtaeer  was 
Ignorant  at  the  time  of  certain  irrMrnlailties  In 
the  proceediogB  will  not  avail  agafoat  the  ao- 
perior  rights  ^  the  second  redemptloner. 

S.  Certain  Irregularities  In  tiie  entry  and 
transcripts  of  Judgments  nndar  \rideh  a 
demption  was  made  kM  not  to  InvaUdats  the 
judgments,  or  the  lien  thereof 
(SrUabos  by  the  Court.) 

Appeal  ftom  district  oourt,  Meeker  county; 
Powers,  Judge, 

A^lon  by  William  P.  Todd  agafaut  Albert 
Johnson  and  Andrew  J.  Finnegau  to  dater* 
mine  adverse  claims  to  lands.  PlalnttJX  had 
Judgment,  and  dstaidaat  BimiesuL  appenla. 
Affirm  od. 

For  former  report,  see  62  N.  W.  8M. 

SaTage  ft  Pnrdy,  Cor  TT*"*"*  Vrtak 
Bnler  and  1M  Lb  Lamprey,  tat  respondeat 

VANDBBBUBaa,  X  111  this  actloa  to 
determine  an  adverse  dalm  of  defendant  ttM 
plaintiff  alleges  poosesslon  and  title.  The  de- 
fendant, tai  addition  to  a  genenl  denial,  seta 
up  tttte  In  hlmseu;  ud  oaks  an  afflrmatlvB 
Judgmrat  The  answer  thereto  presoits  aa 
independent  dalm  for  adjudloailon.  Ttata  is 
a  walTcr  of  strict  proof  of  poosesston,  and 
a  consent  to  try  the  eontrorersy  orer  the  title 
on  Its  merits.  This  disposes  of  the  first  toh 
signment  of  errw.  Hooper  t.  Smry,  21 
Minn.  265.  17  N.  W.  «7Q. 

The  issues  herein  were  fnuaed  In  1888,  bat 
upon  the  trial  the  defendant,  ever  the  objec- 
tions fit  the  plaintiff,  offoed  In  evidence  n 
qultdaim  deed  of  the  premises  from  the 
Idodntlff  to  me  Hanson,  dated  in  IBOL  To 
ttitltle  this  evidence  to  t>s  recdved,  a  sapplo- 
mental  answer  should  have  been  filed.  The 
deed  not  having  been  admitted  In  eridenoe 
by  consent  It  was  not  within  the  Issues,' and 
hence  was  not  the  proper  mbject  ot  a  finding 
of  the  Jury.  Harringtim  t.  Baflroad  Oa,  17 
Minn.  219,  (Oa  188.) 

The  defendant  dalms  tllle  under  tike  gran- 
tee of  one  Snow,  who  pordiaaed  the  land  on 
the  fOredosure  of  a  mortgage  fadd  hy  him. 
Plaintiff  dalms  undo-  redemptions  from  tho 
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ftovelonre  nle  made  by  jadgment  creditors 
of  tbe  mortgagor,  one  Bldem,  These  redemp- 
ttaoB  were  considered  In  our  decision  upon 
tbe  former  appeal  taerein,  (62  N.  W.  866,)  to 
vblch  we  refer.  The  first  of  these  redemp- 
tions was  made  In  behalf  of  one  Mackay,  the 
senior  Jadgment  creditor,  within  five  days 
«fter  tbe  expiration  of  tbe  year  allowed  the 
mortgagor  to  redeem.  The  redemption  was 
made  In  his  behalf  by  hla  agmt,  by  paying 
tiie  proper  amount  to  the  sheriff;  and  a  eer- 
tiflcate  of  redemption,  sufflcloit  in  form,  was 
teoed  to  him  oa  tbe  day  of  tbe  redemption, 
Febmary  5,  XSSO,  and  dnly  recwded  on  the 
«th  day  of  Febmaiy,  isao.  And  within  Are 
■days,  Tlz.  on  F^mary  7,  1880,  Mast  &  Co., 
as  Jnnlor  Jadgment  creditors,  paid  to  tbe 
sheriff,  as  upon  a  redemption  of  the  same 
premises,  tbe  amount  paid  by  Mackay,  to- 
■gether  with  the  amount  of  his  judgment,  and 
thereupon  received  the  pn^r  sheriff's  cer- 
tificate of  redemption.  Under  the  declslmi 
referred  to,  these  certificates  must  be  deemed 
snfflclent  In  form;  and  the  defects  in  Mack- 
-ay's  notice  of  intention  to  redeem,  and  the 
•omission  to  furnish  the  sheriff  the  proof  re- 
quired by  section  14,  c.  81,  Oen.  St,  were  also 
there  held  not  to  be  fatal  to  the  redemption, 
as  between  the  redemptloner  and  Snow,  the 
person  redeemed  from,  who  is  the  common 
source  of  title  of  these  parties.  A  new  trial 
was  ordered  because  the  plaintiff  had  failed 
to  prove  the  liens  upon  which  the  redemp- 
tions were  attempted  to  be  made.  On  the 
second  trial,  plaintiff  produced  a  certified 
<»py  of  the  judgment  record  In  favor  of 
Mackay,  in  Kandiyohi  county,  and  of  the 
proper  transcript  and  docket  entries  in  Meek- 
er county,  where  the  land  is  situated,  and 
where  the  Judgment  was  duly  doclceted  Oc* 
tober  4, 1878. 

Several  objections  are  again  raised  by  de- 
fendant to  the  validity  of  the  redemptions: 
<1)  As  respects  tliat  in  behalf  of  Mackay,  It 
Is  Imilsted  tliat  It  was  made  by  the  attorney 
who  recovered  the  Judgment,  without  ade- 
qimte  .  authority.  (2)  It  Is  also  urged  that 
ceither  he  nor  Snow,  the  mortgagee,  Imew  of 
the  defects  or  Irregularities  In  the  proceed- 
ings to  redeem,  and  ther^ore  could  not  have 
waived  them,  (3)  Another  objection  not 
raised  on  the  former  appeal  is  this:  Bidem, 
the  mortf^agor,  entered  the  land  as  a  home- 
«tead,  and  the  patent  Issued  to  him  thereon 
Is  dated  January  15,  187S.  Mackay's  Judg- 
ment against  Eldem  was  recovered  in  1878, 
iyat  npcrn.  a  promissory  note  made  in  1874, 
and  hence  antedating  the  patent.  It  Is  claim- 
ed that  by  virtue  of  the  provisions  of  the 
United  States  statute  (see  Russell  v.  Lowtb, 
21  Minn.  168)  the  Judgment  never  became  a 
lien  on  tbe  land,  and.  hence  the  redemption 
apoD  the  Mackay  Judgment  was  a  nullity. 
It  is  proper  to  state  here,  however,  that  tbe 
records  of  Meeker  county — where  this  land 
Ues,  and  where  the  redemption  was  made— 
•do  not  disclose  this  defect.  The  transcript 
And  docket  there  do  not  show  when  the  debt 
v.57M.w.na4— 21 


for  whicih  the  Judgment  was  ^ven  aeemed. 
It  was  an  apparent  Ilea  on  tbe  land,  and 
there  Is  no  evld«nee  ot  any  bad  faith  on  the 
part  of  any  of  tbe  parties.  They  evidently 
ovOTlooked,  or  did  not  Inquire  into,  the  defect 
refM-red  to.  The  certificate  of  redemption 
issued  to  Maclcay,  already  referred  to,  redted 
the  fact  of  the  filing  of  the  notice  of  Inten- 
tion to  redeem,  the  mortgHKe  foreclosure, 
tbe  rendition  of  tbe  judgment  in  1876,  and 
the  transcript  and  docketing  In  Meeker  coun- 
ty in  October,  1878,  and  admowledges  the 
receipt  of  the  amount  required  to  redeem 
tbe  premises  from  his  foreclosure  sale,  and 
is  appaieutly  valid  on  Its  face,  as  already 
held,  and  tbe  redemption  mon^  was  duly 
paid  over  to  the  mwtgagee,  purchaser  at  the 
•ale;  and  tha%apon  Mast  &  Co.  made  the 
■eooad  redempttoo  on  the  7th  day  ot  Febru- 
ary, 1880;  and  received  Uie  sheriff's  certificate 
of  that  date,  reowded  also  the  same  day,  as 
above  stated,  and  afterwarda  conveyed  the 
premises  to  the  grantor  of  tbe  plaintiff.  (4) 
ObJectlim  Is  also  made  to  the  Judgments  of 
Mast  ft  Oo.  Tbey  were  recovered  In  Justice's 
court  In  Meeker  eotmty,  before  one  Koemw, 
Tbe  record  shows  that  the  summons  was  re- 
turned as  duly  served  by  S,  Y.  Owdon,  and 
that  execution  was  Issued  to  Gordon,  and, 
in  anoth^  part  of  the  record,  CkM^on  Is  re- 
ferred to  as  Constable  Gordon,  and  his  fees 
duly  taxed  as  such  constable.  We  think  the 
record  aufflclent  The  transcripts  filed  with 
tbe  dertE  of  Meeker  county  were  Issued  by 
one  AtklnsiHi  as  the  successor  of  Koerner. 
The  redtals  therein,  "Bef(M%  I.  B.  AOdnswi, 
Justice  of  the  peace,"  In  the  caption,  must 
tie  held  to  refer  to  the  date  o€  the  transcript 
The  record  otherwise  shows  that  the  Judg- 
ments were  rendered  before  Koerner,  and 
contains  all  the  essentials  of  a  transcript  As 
respects  tbe  redemption  of  Mast  &  Co.,  It  Is 
very  clear  that  upon  the  face  of  the  record. 
It  was  a  valid  redemption,  nieir  Judgments 
were  Hens  subject  to  the  mwtgage.  Their 
notlee  of  Intention  to  redeem  was  seasonably 
filed,  and  was  sofilolent  in  fc»*m.  Within 
five  days  after  the  expiration  of  the  year, 
Mackay'B  agent,  as  already  stated,  caused  a 
redemption  to  be  made  upon  his  Judgment, 
which  was  the  senior  Judgment,  and,  upon 
the  records  in  Meeker  coonty,  was  an  appar- 
ent lien;  and  a  certificate  of  redemption  was 
duly  issued  to  Mackay,  and  the  redemption 
money  accepted  and  retained  by  Snow.  That 
redemption  has  never  been  set  aside,  nor  haa 
it  been  questioned  by  the  parties  thereto, 
nor,  in  so  far  as  appears,  by  any  one,  until 
this  action  was  brought  eitdit  years  later. 
There  having  been  a  redemption  in  fact  ap- 
parently valid,  within  the  first  five  days,  by 
a  prior  Judgment  creditor.  Mast  &  Oo.  were 
entitled  to  tbe  secimd  five  days  In  which  to 
redeem,  even  If  the  first  redemption  had  sub- 
sequently been  declared  void.  Their  pay- 
ment of  the  amount  due  on  the  mortgage,  as 
well  as  of  the  prior  Judgm^it  which  was  re- 
ceived by  the  attorneys  ot  Mackay  for  blm. 
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worked  a  ralld  redemption  of  the  property, 
In  any  event  We  are  unable  to  see  why  the 
title  did  not  pass  to  Maat  &  Co.  upon  tb^ 
redemption.  The  record  of  the  prior  Judg- 
ment, and  a  redemption  under  the  same 
within  the  five  days,  gave  them  the  addition- 
al time  provided  for  by  the  statute.  It  will 
not  do  to  h(dd  that  the  second  redmptiuner 
Is  bound  to  contest  tiie  light  of  a  prior  re- 
demptloner,  who  has  an  ai^iarently  TaUd  lien, 
and  has  actually  made  a  redemptltm.  The 
statute  does  not  contemplate  any  such  thing. 
Any  other  rule  than  the  one  Indicated  would 
be  unreas(Hialde,  lead  to  cMifasion,  and  work 
injustice  to  redemptloners.  The  purchaser, 
Snow,  knew  of  the  Mackay  redempticm,  and 
accepted  and  retained  the  amount  due  him 
as  redempticm  mouey.  Am  to  Snow  and 
.Mast,  that  redemption  was  an  accomplished 
fact  Besides,  it  Is  the  policy  of  the  law  to 
hare  the  property  ot  tbe  debtor  applied,  as 
far  as  It  will  go.  In  satisfaction  of  the  debts 
of  the  mortgagor.  Sprague  r.  Martin,  20 
Minn.  231,  13  N.  W.  34.  Parties  desiring  to 
contest  redemptlcms  should  stand  upon  their 
strict  l^al  rights,  and  act  promptly  and 
seasonably;  otherwise,  subsequent  redemp- 
tloners might  lose  their  right  of  redemption. 
Both  Snow  and  Mackay  collected  their  debts, 
and  are  In  no  [wsltlon  to  complain  of  the  sub- 
sequent redemption.  Snow  was  put  upon  In- 
quiry by  the  fact  of  redemption,  and  he 
might  have  Inquired  into  the  facts,  If  he 
cored  to  do  so;  and  it  la  certainly  now  too 
late,  upon  tlie  facts  In  this  case,  toe  him  or 
his  assignees  to  question  the  validity  of 
Mast's  redemption.  Mackay  did  not  specially 
direct  the  redemption.  He  testifies  that  he  di- 
rected his  attorney  to  do  all  he  could  to  ori- 
lect  his  debt  against  Bldem.  It  is  not  nec- 
essary to  decide  the  extent  or  limitations  of 
the  authority  of  his  attorn^.  It  Is  enough 
that  the  matter  was  so  managed  that  his 
debt  was  collected,  and  he  has  received  it, 
iind  so  he  is  in  no  position  to  question  the 
redemption.  He  either  authorized  it  or  he 
did  not  If  he  did,  it  is  good  as  to  him;  and, 
If  he  did  not,  he  has  no  Interest  whatever  In 
the  question,  ^co  he  Is  subjected  to  no  lia- 
bility. 

It  is  unnecessary  to  consider  othei-  questions 
raised.   Judgment  affirmed. 

BUCK,  J.,  tocA  no  part 


SmS  V.  AHBRIOAN  STBEL-BAHGB  00. 

(Snpreme  Court  of  Mfamesota.    Jan,  2,  1884.) 

livjiiRiBs  TO  Ehplotb— DsvECTive  Staoino— Fbl- 
Low  Sebvakts— Chanok  OF  Venue. 

1.  Where,  upon  the  trial  of  a  case,  it  ts 
shown  tliBt  a  defendant  bad  in  his  emplcff  a 
crew  of  men,  whose  exdu^ve  work  ana  duty 
It  was  to  put  up  snch  staging  and  scaffolding 
as.  from  time  to  time,  was  needed  for  the  use 
of  workmen  ensaged  in  defendant's  general 
work  and  busiuess.  the  preenmption  ariaea  that 
a  staging  found  In  potitlon  at  the  place  where 


a  workman  Is  required  to  perform  his  mak, 
and  npon  which  he  is  obliged  to  stand  to  per- 
form ft,  was  buUt  bj  me  or  more  of  the  staKing 
crew. 

2.  The  men  oompodng  snch  a  crew,,  and 
the  men  engaged  in  def«iaant^B  general  work 
and  business,  are  not  fellow  serrauts, 

8.  BfM,  that  there  was  no  abuse  of  discre- 
tion on  the  part  of  the  court  below  when  it  de- 
nied d^endant's  motion  for  a  change  of  place 
of  trial  f(ff  the  convenience  of  witnesses. 
(Srllabna  by  the  Court.) 

Appeal  from  district  court  Ramsey  coun- 
ty; Eerr,  Judge. 

Action  by  James  Sims  against  the  Ameri- 
can Steel-Barge  Company  to  recover  for  per- 
sonal injuries  received  while  employad  by 
defendant  Plaintiff  had  Judgmoit;  and  de- 
fendant appeals.  Afflrmed. 

mtchti,  Cohoi  ft  Shaw,  for  appelant  C. 
D.  ft  TboB.  D.  O'Brien,  tor  respondoit 

OOLUNS,  J.  Plaintiff  was  a  ahlp  plater 
In  defendant's  emidoy.  at  Its  yards  In  West 
Supwlor,  Wis.  He  was  tnjnred  wliUa 
Ing  oir*  steel  plates  upw  the  deck  of  a 
steam  barge  which  defendant  corpwatlon 
!  was  constmctlng  In  said  yards.  The  deck 
beama  ot  ited  had  been  put  In,  but  the- 
spaces  between  tham  were  op^  In  ordn* 
to  do  his  work,  the  plaintiff  bad  to  go  npon 
a  staging  made  ot  two  or  more  idanks^  18 
or  18  feet  long,  laid  iqion  wooden  boraes 
about  2%  f6et  high.  Tbese  horses  rested  mi 
planks  laid  down  upon  the  deck  beams.  A 
plank  used  for  staging  broke,  and  plaintiff 
was  precipitated  to  the  tatdd  of  the  veaselr 
some  18  feet,  receiving  the  injuries  com- 
I^ned  otf  and  which  be  attrllrates  to  de- 
fendant'* negUgencfc  Oortaln  it  la  that  tbe 
plank  in  ipieetltHi  was  defective,  and  nnflt 
tor  use  In  sudi  a  place.  A  vtfdlct  was 
dered  against  defendant,  and  it  appeals  from 
a  Judgment  entered  after  an  ovder  denying  ita 
motion  for  a  new  trial. 

1.  There  is  nothing  In  tbe  assignment  that 
the  court  wed  in  overruling  defendant's  mo- 
tion for  a  change  of  place  of  trial  for  tbe 
convenience  of  wttnetsea.  Tbwe  was,  so 
far  as  appears  from  the  record,  no  abnae  of 
that  discretion  which  is  necessarily  vested 
In  a  trial  court  upon  tbe  conMderatl<aL  of 
such  a  motlfHL 

2,  By  means  of  various  spedfleatlona  of 
error,  the  <AaIm  is  made  that  there  waa  no- 
evidence  offered  or  received  wblcb  tended 
to  show  tbat  tbe  defective  plank,  or  tbe 
staging  In  which  It  was  found,  was  placed: 
in  poBlti<Hi  by  the  men  empltqred  by  defend- 
ant as  buildOTs  of  necessary  staging,  or  by 
any  other  authorized  person.  The  plaintiff 
did  not  prove  by  whom  the  sta^ng  in  qaee- 
tlon  waa  built.  He  did  prove  that  the  ma- 
terials were  furnished  by  defendant,  and 
that  the  construction  of  all  staging  used 
about  the  barge  was  delegated  by  defend- 
ant to  one  Oulnane  and  a  crew  of  from  two 

.  to  four  men,  bis  assistants.  Guinane  and  bi» 
crew  were  not  employed  In  tbe  gpneral  work 
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carried  on  by  defendant,  their  exclusive  btul- 
ness  being  to  bnlld  Bucb  sta^riug  imd  scaf- 
folding u  might  be  needed,  from  time  to 
time,  by  other  workmen  engaged  In  defend- 
ant's genual,  work  and  bnslneas.  On  tb« 
day  of  the  accident,  plaintiff  had  g«ke  from 
near  where  he  was  afterwards  injured,  the 
staging  not  b^g  then  In  position,  to  the 
other  side  of  the  vessel,  and  had  th^  been 
at  woric  for  something  more  than  an  boor. 
He  then  went,  with  his  h^per,  into  the  yard 
for  a  mold,  which  was  to  be  used  at  the 
p<^t  where  they  found  the  staging  bnllt  on 
their  return.  The  helper  testified  that  It  was 
put  up  while  plaintiff  and  himself  were  In 
the  yard  aftor  the  m<M.  So  the  facts  were 
that  at  ttw  time  plaintiff  was  required  to 
perform  work  at  that  particular  place,  and, 
necessarily,  to  stand  up<m  and  use  a  staging, 
while  performing  it,  he  found  the  <me  in  ques- 
tion In  position,  and  used  It  It  Is  certainly 
fair  to  presume  -that  this  staging  was  built  by 
Due  or  more  of  the  men  employed  and  dele- 
Kuted  by  the  defendant  to  do  that  special 
woi^  when  needed,  and  whose  acclufdve  duty 
it  was  to  do  It,  and,  unless  this  Is  afalrpre- 
aumpllont  we  must  infer  that  these  men 
wholly  failed  to  do  the^  duty,  and  also  In- 
f»  that  a  stas^  upon  the  barge  may  have 
been  erected  by  an  intermeddle:.  If  this 
was  the  fact,  It  was  incumbent  upon  the  de- 
fendant, at  least,  to  offer  to  show  It  The 
presumption  we  have  referred  to  was  not 
affected  by  ptoot  that  Onlnane  blms^  did 
not  bolM  the  staging,  nor  could  be  who 
did.  The  cases  cited  by  d^endant's  coun- 
fld— Flynn  t.  Beebe,  86  Mass.  575,  and  Joy 
Wlnnlslmmet  Ga,  114  Haas.  68— ar*  not 
at  all  analogous  to  ^e  one  at  bar. 

8.  It  Is  urged  that  within  the  rules  laid 
down  in  LlndTaU  t.  Woods,  41  Minn.  212,  42 
X.  W.  1020,  and  Fraser  t.  Lumber  Oo.,  4fi 
Minn.  88B,  47  K.  W.  786.  the  plaintiff  cannot 
recoTsr,  tiecause  the  men  engaged  In  building 
the  staging  were  his  fellow  servants.  In  each 
oC  tho«e  oases,  as  w«Il  as  in  If  arah  t.  Her- 
man. 47  Minn.  687,  SO  N.  W.  811,  the  very 
flandllu  rule  that  the  master  Is  bound  to 
use  doe  care  In  fnmiAlng  safe  structures  or 
inatmmentalltles  wtfli  which  the  serrant  Is 
to  do  hit  wwk,  and  Is  responsible  If,  through 
Us  own  neifUcence,  <3t  the  negligence  of 
other  swranta  employed  to  ftimlsh  them, 
I  hey  are  unsafe,  and  Injury  results,  was  re- 
ferred to.  In  the  Llndvall  Oaae  the  defend- 
ants were  dedared  not  liable  because  the 
men  were  all  serving  the  same  master,  un- 
der the  same  conQrol,  and  all  engaged  In 
Uie  same  graeral  wwlc^-^that  of  grading  a 
railroad.  Tb»  trestle  which  UU  and  caused 
the  Inpxry  was  not  a  stmcture  furnished  1^ 
Ute  defendants  for  their  employes  to  work 
upcm,  but  was  Itself  a  port  oC  tb»  wm-k  the 
employes  were  employed  to  perform.  It  was 
bidlt  by  fliemsdves.  In  the  Fraser  Oase  it 
was  distinctly  held  that  all  of  the  men  en- 
gaged about  defendant's  lumber  yard,  wheth* 
cr  pDers,  scalers,  sorters,  or  mensnrera,  were 


engaged  In  promoting  the  same  common  ob- 
ject, and  as  to  each  othOT,  and  as  to  every  part 
of  the  common  enterprise,  were  fellow  b«v- 
ants.  Attentifm  was  called  In  t^t  opinion  to 
an  important  consideration  often  overloc^ed, 
It  was  said;  and 'that  Is  whethor  the  structure, 
appliance,  or  instrumentality  Is  one  which 
has  been  furnished  for  the  work  in  •which 
the  savants  are  to  be  engaged,  or  whether 
the  furnishing  and  preparation  of  It  is  part 
of  the  wwk  which  they  are  employed  to 
poform.  This  same  distinction  was  alluded 
to  in  Marsh  v.  Herman,  supra,  and  It  was 
held  that  where  the  general  work  In  which 
several  slants  are  engaged  indtidea  the 
construction  or  preparaticm  of  the  a^pUaucee 
with  which  tbe^  are  to  work,  such  as  ctm- 
structlng  a  scafff^d  on  which  they  are  to 
stand  while  at  wozk,  they  must  be  deemed 
fellow  servants  In  respect  to  the  n^ligence 
of  one  of  them  whDe  building  such  scaffold. 
The  difference  betwem  the  case  at  bar  and 
those  we  have  referred  to.  on  the  facts.  Is 
marked.  The  latto-  are  really  anthwltles  In 
plaintiff's  t&v<x,  and  support  his  contention 
that  the  builders  of  the  scaffold  were  not 
his  fellow  servants,  ^e  defendant  had  un- 
dertaken to  furnish  a  scaffold  upon  which 
the  plaintiff  was  to  do  his  work,  and  had 
delegated  the  construction  of  such  scaffold 
to  certain  men,  who  were  raiployM  for  no 
other  purpose.  The  defendant  master  owed 
to  plaintiff.  Its  servant  the  duty  of  furnish- 
ing to  him  a  safe  structure,  and  tailed  so 
to  do.  Tho  4»i^Ion  and  neglect  of  Oulnane 
and  his  crew,  to  whom  this  duty  had  been 
specially  confided,  was  that  of  the  master, 
and  for  which  tt  was  liable  to  {Oalntlff  In 
Oila  actlm.  Jodgment  affirmed. 


LABSON  V.  BOSS. 
(Snprone  Court  of  UnQesota.    Jan.  2,  18M.) 

Motion  tob  New  Tkial—Tiiu  or  Making— 
Waiviko  Ibsbqdlaritibs. 
A  motion  for  a  new  trial,  made  upon 
the  mlnatea  of  the  court,  under  toe  proTiaioni 
of  Geo.  St.  1878,  c  66,  S  254,  at  a  t&rm  mibee- 
quent  to  tiiat  at  which  the  trial  was  had.  is 
merely  Irregular,  and  It  ia  incumbeDt  npon  one 
who  wlihes  to  tRke  advantaee  of  the  Irregu- 
larity to  point  it  oat  to  the  court  at  the  earliest 
opportunity. 

(Syllabn*  by  the  Court) 

Appeal  from  municipal  court  of  Dnlntfa; 
Wlnje,  Special  Judge. 

Action  by  Pete  Larson  against  James  A. 
Ross.  There  was  judgmokt  tor  plaintiff,  and 
from  an  order  granting  a  new  trial  he  ap- 
peals. AfHrmed. 

John  H.  Boyle,  for  appellant  N.  A.  &  H. 
O.  Georhart  for  respondent 

00LLIN8,  J.  The  d^endant*B  motion  for 
a  new  trial  of  this  action  must  be  regarded 
as  baring  been  made  upon  the  minutes  of 
the  court,  as  provided  by  Gen.  St  1878,  c. 
68,  i  264,  for  no  other  ground  known  to  the 


Digitized  by 


S24 


NORTHWBSTBBN  REPORTER,  Vol.  57. 


(Minn. 


statute  was  apeclfled  In  tbe  notice.  Tlie 
motion  wos  not  heard  at  the  term  at  which 
the  trial  was  had,  but  at  the  second  term 
thereafter.  PlatntUT's  attorney  did  not  op- 
pose «  hearing  at  that  time,  nor  did  be  ob- 
ject to  a  ctmsldo'atiw  of  tbe  motion  until 
tt  bad  been  argued  by  the  attorney  for  the 
■MTlng  party.  He  then  moved  that  the  mo- 
tion be  dolled,  because,  nnder  the  statute, 
tt  could  only  be  heard  at  the  trial  term, 
and  therefra-e  the  court  was  without  Juris- 
diction to  hear  or  determine  it  There  was 
no  question  of  Jurisdiction  InrolTed  In  the 
case,  but  rimply  one  going  to  the  regularity 
of  tbe  proceeding.  The  defendant's  counsel 
had  proceeded  irtegnlarly,  and,  this  b^g 
the  situation,  It  was  Incumbent  upon  t2ie 
(rfahitlff's  attorney  to  point  out  the  error  to 
the  court  at  the  earliest  opportunity.  This 
he  failed  to  do,  but  waited  nntll  his  adrer 
sary  bad  argued  the  motion  upon  the  merits. 
He  must  be  held  to  hare  thus  waived  the 
tarregnlarlty,  as  he  had  a  right  to  do.  Order 
afflrmed. 


HURRAY  T.  ICniLB. 
fSnpreme  Court  of  Mimtesota.    Jan.  i,  1804.) 
Jvsnois  or  the  Peacb— Liability  for  Ekro- 

A  porported  Judgment  of  a  Justice  of 
the  peace,  which,  upon  its  face,  appears  to  hsTo 
been  renaereil  ana  docketed  after  the  expira- 
tion of  the  period  of  time  fixed  by  Gen.  St. 
18T6,  e.  65,  I  as,  within  which  a  Justice  must 
reader  and  enter  Jodgment,  is  absolutely  Told, 
and  inch  Justice  will  not  be  liaUe  in  a  tirii 
action  for  damages  because  of  such  rendition 
and  entry,  no  further  proceedings  on  his  part 
being  shown. 
(SyUabus  by  the  GoarL) 

Appeal  from  municipal  court  of  Minneapo- 
lis; Elliott.  Judge. 

Action  by  William  B.  Murray  against  W. 
H.  MIUs.  From  an  order  ot  Judgment  for 
defendant,  plaintiff  an»«tl8.  Affirmed. 

Chnrles  E.  Bond,  for  appellant  0.  E. 
Brame,  for  respondent. 

OOLLINS,  J.  Prom  the  allegations  of  the 
complnlnt  herein  It  appears  that  this  defend- 
ant was  a  Justice  of  the  peace,  before  whom 
an  action  was  brought  by  one  Smith  against 
the  prt>8eut  plaintiff,  Murray.  A  trial  was 
had,  and  tbe  cause  submitted  for  determina- 
tion on  October  14, 1892.  THe  Justice  r«ider- 
ed  a  Judgment  In  favor  of  the  defendant 
and  against  the  plaintiff  In  that  action,  for 
costs.  The  basis  of  plaintiff's  cause  of  ac- 
tion herein  Is  that  the  Justice  "did  not  ren- 
der, enter,  and  docket"  the  Judgment  until 
October  18th,— fotir  days  after  the  case  was 
submitted  to  him,— and  because  of  this  plaln- 
tlCF  seeks  to  recover  of  the  Justice,  as  dam- 
ages, the  amount  of  ctftain  costs  which 
he  alleges  he  was  obliged  to  pay  In  district 
coiurt  on  an  appeal  by  Smith  on  questions  of 
law  atone.   The  Judgment  against  bim  was 


rerersed  by  tbe  district  eoort  on  the  ground. 
It  Is  alleged,  that  by  falling  to  r»ider  and 
docket  a  judgment  vittiln  three  days,  as  re- 
quired by  Gen.  St  1878,  c  05,  |  68,  the  Jns- 
Uee  lost  Jnrlsdiedon  In  His  case,  and  tbwe- 
fore  had  no  powu-  to  act  at  all  on  Octobw 
18tb. 

It  Is  hardly  necessary  to  say  that  a  Judi- 
cial officer  eajmot  be  called  to  accotmt  In  a 
cItU  action  for  his  acts  and  decisions  in 
his  Judicial  capadtT,  however  erroneous,  or 
by  whatever  motives  prompted,  rule 
and  the  reasons  thereft»'  were  reosRtly  stat- 
ed by  this  court  In  Stewart  t.  Case,  (Minn.) 
S4  N.  W.  OSa  Or.  to  put  tt  in  dUTerent  lan- 
guage, die  rule  Is  that  a  person  Is  not  Ua- 
ble  In  a  dvtt  action  for  what  he  does,  or 
falls  to  dOb  OS  a  Judicial  offloer.  Appellant's 
counsel  does  not  question  this  general  doc- 
trine, nor  does  he  claim  that  It  does  not  ap- 
ply to  a  Justice  of  the  peace  In  this  state, 
bot  he  contends  that  the  defendant  must  be 
excepted  and  excluded  txom  its  operation, 
because  he  entered  and  docketed  the  Judg- 
ment after  the  case  had  actually  been  dis- 
continued by  his  own  neglect,  and  after  he 
bad  absolntely  lost  Jurisdiction  of  It  He 
practically  concedes  that  nnder  the  rule  the 
Justice  Is  not  liable  for  his  neglect  and  omis- 
sion to  render  a  Judgment  on  or  brforo  Oc- 
tober 17th.  The  statute  before  referred  to 
is  Imperative  in  its  requirement  that  a  Jus- 
tice shall  render  and  enter  Judgment  wftUn 
three  days  after  a  cause  has  been  submit- 
ted to  him  for  determlnatl(«,  and  It  has  uni- 
formly been  so  held  in  other  Jurisdictions 
with  a  similar  statutory  provision.  If  Judg- 
ment Is  not  rendtf  ed  and  doidtetad  within  tbe 
prescribed  period  of  time,  the  action  falls 
to  the  ground;  so  that  in  the  case  at  bar. 
according  to  the  allegations  of  tbe  complaint, 
the  fact  was,  and  the  dodiet  entries  dis- 
closed the  fiact,  that  the  purported  Judgment 
was  roidered  and  entered  at  a  time  when 
the  Justice  hod  no  more  power  to  act  than 
If  the  actliMi  Itself  hod  never  been  brought. 
The  pretended  Judgment  as  entered  and 
docketed  was  void  upon  its  fiice,  and  of  no 
effect.  It  did  not  Injure  Smith,  against 
whom  it  was  rendered;  nor  was  it  of  the 
slightest  benefit  to  the  plaintiff,  In  whose 
favor  It  appeared  to  be.  Unless  the  Justice 
should  proceed  furth^,  either  by  issuing  an 
execution  by  virtue  of  which  the  debtor's 
property  might  be  seised,  or  by  issuing  a 
transcript  through  which  a  lien  on  real  estate 
might  be  acquired,  no  harm  could  arise  or 
benefit  result  by  reason  of  these  acts  of 
October  18th.  We  are  agreed  that  no  cause 
of  action  was  stated  In  the  complaint  A 
majority  of  the  court  base  their  conduai'Mis 
upon  the  fact  that  die  Judgment  was  abso- 
lute void  upon  its  face.  The  writer  Is  ot 
the  opinion  that  the  order  appealed  from 
might  well  be  affirmed  upon  more  compre- 
hensive grounds,  but  further  dlscnsalon  to 
uutecesaaiy.   Order  affinned. 
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8TATB  T.  SUITH. 
(SaiB-eiue  Coort  of  MiniMMta.    Jan.  2,  1804.) 

HOMICIDB  —  IllPAItBUKa  JCHT  —  ETXDIIICB  — IK- 

sntccTiONi  ON  Dbokebs  or  Hohioidi. 

1.  Tb«  rnle  laid  down  In  State  v.  Lan- 
tenschLoger,  22  Minn.  614,  that  whethor  a  trial 
ooutt  will  allow  questions  preluninarr  to  a  chal- 
lenge to  be  put  to  a  person  called  to  sit  as  a 
juror  in  a  criminal  cnse,  as  to  his  queliflca- 
tions,  is  purely  a  matter  of  discretion,  adhered 
to  and  applied  in  a  case  where  nothing  further 
appeared  in  the  record  than  that  the  defendant 
had  exlianeted  all  of  her  peremptory  cballen- 
gem  when  ber  connad  attempted  to  ask  audi 
qaeattons. 

2.  Kuliogs  of  the  trial  court  as  to  the  ad- 
mitisibilitT  of  certain  evidence  offered  !n  be- 
half of  the  iffoseeution  discmsed  and  dispoaed 
Of. 

3.  Hdd,  that  there  was  no  erideace  latro- 
dnced  in  the  trial  of  this  caae— which  resulted 
in  a  yerdlet  of  marder  In  the  third  degree- 
reasonably  tending  to  reduce  the  crime  of  mur- 
der, in  one  of  its  three  degrees,  to  manslaugh- 
ter in  either  of  the  Oe^es  defined  in  the  Penal 
Code,  and  hence  that  the  trial  court  did  not  err 
when  declining  to  ehaiige  the  jury  as  te  the 
different  degiees  of  aanalan^ter. 

(Syllabus      the  Conrt) 

Appeal  from  district  court,  Ramsey  coun- 
ty; BrlD,  Judge. 

Annie  M.  Smith  was  convicted  of  murder, 
andt  &  new  trial  baring  been  denied,  she  ap- 
peals. AflSrmed. 

W.  W.  £rwln.  Cor  appeUaat  H.  W.  OhUds 
and  Fierce  Butler,  Aw  the  State. 

COLLIK8,  J.  The  defendant,  indicted  for 
the  crime  of  murder  In  the  first  degree,  was 
MMiTlcted  of  nvrder  tai  the  third  degree, 
which,  aeoordlng  to  the  Penal  Code,  to  the 
inexcnsable  or  tmJustlflaMe  uning  of  a 
humaa  bdng,  p«petnted  by  an  act  emi- 
nently dangwoDs  to  otken,  and  evincing  a 
depraved  mind,  regardlesa  ot  human  life,  al- 
though without  a  premeditated  design  to 
effect  the  death  of  any  ludlvidnal,  or,  wltb- 
ont  a  design  to  effect  death,  by  a  pcnurn 
eaigaged  in  the  commlssloD  of,  or  bt  an  at- 
tempt to  commit,  a  felony,  either  upon  or 
affecting  the  person  IdUed,  or  otherwise. 
From  an  order  denying  a  motion  for  a  new 
trial,  she  appealed.  Ber  counsel  has  very 
properly  arranged  his  asslgnmenta  of  error 
Into  fotw  distinct  groups  and  has  so  argued 
theu).  They  irill  be  considered  in  the  aamo 
mannw. 

The  first  fbor  relate  to  the  roUngs  of  the 
trial  court  whereby  defendant's  coonsel  was 
refused  permlaslui  to  pat  prdlmlnary  qnee- 
tloQS  to  sereral  of  the  persons  called  while 
the  Jury  was  being  Impaneled,  aa  to  their 
qnallficationa,  without  Brat  Interposing  a 
dballoige,  and  In  imowing  the  prosecuting 
attwney  to  pn»nptly  admit  these  challenges; 
and  alao  In  not  permitting  the  defendant  to 
withdraw  challoigefl  when  made  under  these 
drcomatances,  and  after  they  stood  admit- 
ted by  the  state.  Undoubtedly,  the  court 
below,  when  making  these  rulings,  acted  on 
the  authority  of  State  t.  Lautonschlager,  22 


Minn.  614,  in  which  It  was  held  fhat  this 
matter  of  allowing  preliminary  Interrega- 
twles  to  be  put  to  a  person  brou^t  to  the 
Jury  box,  as  to  his  qnallflcatUnui  to  serve  as 
a  juror,  to  purely  dtocretlonary  with  the 
court,  and  that  whenem  a  ^lallmge  Is  te- 
terposed  by  dther  party,  and  admitted  by 
the  other,  there  is  nothing  to  try.  and  the 
permm  dtallenged  must  stand  aside.  But 
It  to  ooBtended  by  counsel  that  under  all  the 
efa'cnmstances  of  the  preset  case,  and  la 
otmnectlott  wiOi  other  rulings  of  the  coort 
while  the  Jury  was  being  selected,  the  rul- 
ings In  question  were  so  unjust  and  oppress- 
ive as  to  amount  to  an  abuse  of  discretion. 
We  are  not  advised  aa  to  what  other  rulings 
oenns^  thus  refors  to,  bat  it  to  ImpeasfUe 
to  dtotlneolsh  the  drcu  instances  relattng  to 
this  point  in  the  case  from  those  attending 
the  lavtensehlaear  Gase^  sEcevt  ttnt  It  did 
not  appear  therev  as  Ik  does  ftom  Oe  neocd 
here,  that  counsel's  request  to  ask  questions 
without  first  dmlletiging  was  made,  in  two 
instances,  aftor  he  had  exhausted  an  of  the 
pvemptoiry  challenges  allowed  to  defendant 
by  statute;  We  are  fully  satisfied  that  the 
rule  above  stated,  laid  down  by  this  court 
la  1876.  and  which  has  since  prevailed  with- 
out legtalattve  change  oar  modification,  to 
practical,  soaod,  and  just^  and  that  It  should 
not  be  departed  from  at  thto  lime  for  the 
reason,  EtAAj,  ttst  at  the  time  it  was  ad- 
bwed  to  and  followed  In  the  trial  conrt  the 
defmdant  had  odunisted  all  of  her  per* 
emptory  challenges.  There  to  nothing  what- 
ever in  ttie  record  to  indicate  that  the  de- 
fendant was  pr^ndieed  by  these  ruUngs, 
or  ttiat  the  two  pacn  selected  aftor  she  had 
used  all  of  ho-  peremptory  challengos  were 
not  whoUy  Impartial.  She  had  no  right  to 
select  any  partlcidar  persons  aa  jiu'on*  to 
try  hv  easet  and,  nothing  appearing  to  the 
contrsry,  it  to  to  be  presumed  that  these 
Jurors  were  ImpartiiU.  State  v.  Klusuman, 
(Minn.)  66  R  W.  741. 

The  fifth  assignment  of  enor  relates  to 
testimony  rec^ved  aa  to  what  Hennlg,  a  co- 
defendant  did  with  the  body  of  the  deceased 
after  thto  defendant  left  the  scene  of  the 
hmnldde.  It  was  shown  on  the  trial  that 
the  title  to  the  premises,  a  small  tract  of 
land  bord»lng  on  a  lake,  was  in  Mrs.  Smith, 
and  that  Henalg  and  haself  resided  in  a 
house  built  there  by  the  totmee.  Both  were 
present  when  Hoppe,  the  deceased,  was  shot. 
The  body  fell  Into  shallow  water,  and  Mrs. 
Smith  thai  ran  to  the  house,  a  short  dis- 
tance, and  from  there  went  to  the  office  of 
a  Justice  of  the  peace.  Soon  after  she  left 
the  sbne  of  the  lake  Hennlg  went  Into  the 
wuto',  and  dragged  the  body  a  few  rods,  to 
a  point  opposite  the  premises  of  another  pee- 
Bon;  and  proof  of  these  facta  was  objected 
to  by  defendant's  counsd.  We  need  not  dis- 
cuss the  contention  of  counsel  fw  the  state 
that,  tor  several  reasons  which  they  pre- 
sent, thto  testimony  was  relevant  and  com- 
petent.   Ita  admission  could  not  liave  prejn* 
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diced  the  defendant  under  any  view  of  the 
caae.  Again,— und  this  Indicates  what  her 
counsel  really  thought  of  it  at  the  time,— 
Hennig  was  called  as  a  witness  for  the  de- 
fense, and.  In  response  to  Inquiries  made  on 
the  direct  examination,  fully  detailed  the  cir- 
cumstances, and  all  he  did  with  the  body 
after  Mrs.  Smith  absented  herself. 

By  the  sixth  and  seventh  assignments  It 
la  urged  that  the  trial  court  erred  wb^  per- 
mitting the  state  to  put  certain  signs  or 
notices  to  trespassers  In  evidence,  without 
any  testimony  tending  to  connect  the  defend- 
tmt  with  them,  and  also  eiTed  when  refus-  { 
ing  to  allow  the  character  of  the  community  i 
to  be  shown  In  explanation,  by  a  cross-ex- 
amination of  the  officer  who  removed  these 
signs  or  notices  from  the  land,  and  produced 
them  tn  court  In  respect  to  these  signs  or 
notices,  which  Indicated  great  hostiUty  to- 
wards trespasBWB,  It  la  enough  to  aay  that 
tar  months  prior  to  the  homicide  they  had 
been  stuck  or  nailed  np  on  premises  owned 
and  occupied  by  defendant,  and  the  presump- 
tion was  that  she  knew  all  about  them.  That 
she  did  know  about  them,  and  had  caused 
the  most  threatening  of  the  number  to  be 
Iialnted  and  put  up,  was  afterwards  shown 
by  her  own  testimony,  wlthont  objection. 
If  there  was  a  valid  objection  to  the  Intro- 
duction of  these  signs  and  notices  In  evi- 
dence It  was  not  that  suggested  by  counsel. 
The  testimony  sought  to  be  elicited  from  the 
officer,  as  to  the  charactw  of  the  community 
In  which  these  signs  and  notices  were  pat 
up,  was  clearly  Inadmissible,  because  he  had 
uot  been  examined  on  any  subject  which 
would  warrant  any  such  cross-examination. 

We  now  come  to  a  consideration  of  the 
last  group  of  asslgnmeaitB  of  error.  It  is 
argued  with  great  force  and  ability,  by  the 
distinguished  counsel  for  the  defendant,  that 
the  court  committed  serious  error  when  fall- 
ing to  Instruct  the  Jury  as  to  the  dlffer»it 
d^^ees  of  manslaughter.  No  requrat  to  so 
Instruct  was  made,  but  upon  the  conclusion 
of  the  charge  an  exception  was  entered  up- 
ihe  ground  and  because  the  court  had  omit- 
ted any  Instruction  In  respect  to  the  several 
degrees  of  the  crime  of  manslaughter.  No 
complaint  la  made  that  the  law  In  relation 
to  the  crime  of  murder  in  Its  different  de- 
grees was  not  fairly  and  completely  covered, 
or  that  the  court.  In  Its  charge,  was  other- 
wise dwellct.  Under  an  Indictment  for  mur- 
der, a  conviction  may  be  liad  for  any  of  the 
lesser  degrees  of  the  crime,  and,  without 
pressly  so  det^mlnlng,  we  assume  that  an 
exception  like  that  entered  in  the  case  at  bar 
is  sufficient  to  call  the  attention  of  the  trial 
court  to  the  alleged  error  und  omission  in 
its  charge.  If  such  error  and  omission  there 
be.  So,  If,  upon  the  trial  of  this  case,  there 
was  evidence  introduced  which  reasonably 
tended  to  reduce  the  ofFense  for  which  de- 
fendant was  being  tried,  from  murder  In 
the  flrst  or  second  or  third  degree  to  man- 
danghtw  In  either  of  Its  degrees,  the  court 


should  have  charged  the  JurjT  in  respect  to 
the  crime  last  mentioned  and  Its  degrees,  as 
defined  by  the  Code,  and  in  neglecttog  so  to 
do  committed  an  &tot  for  which  a  new  trial 
should  be  granted.  If,  upon  the  other  hand, 
there  was  an  absence  of  evidence  of  this 
character,  and  there  was  no  testimony  tend- 
ing to  show  the  commission  of  any  otb& 
crime  than  murder  in  one  ot  its  defined  de- 
grees, it  was  not  error  for  the  court  to  with- 
held instructions  bearing  upon  the  lesser 
crime  of  manslaughter.  These  views  compel 
us  to  examine  the  evidence  in  the  most  favor- 
able light  for  defendant  Smith.  We  have 
stated  that  she  and  her  codefendant  Hen- 
nlg,  lived  together  nptm  a  tract  of  land 
owned  hoiv^,  and  bordering  upon  a  lake. 
They  liad  resided  on  these  premises  for  ma.ny 
years,  and  had  often  been  annoyed  by  trea- 
passen,  especially  by  people  who  came  there 
from  the  city  to  fish.  On  the  morning  of  the 
homicide,  Hoppe,  somewhat  under  the  In- 
fluence of  liquor,  waded  in  the  water  of  the 
lake  a  short  distance  from  the  shore,  and 
In  front  of  defendant's  land.  He  had  a  cane 
fish  pole,  and  was  fishing.  He  there  got  In- 
to an  altercation  wltii  Hennlg,  who  stood 
upon  the  shore.  Mrs.  Smith  was  at  the 
bouse,  a  few  rods  distant  and  hearing  loud 
words,  and  seeing  Hoppe,  who  was  the 
larger  and  stronger  man,  assaulting  Hen- 
nlg, she  ran  to  the  assistance  of  the  latter, 
having  a  trowel  in  her  hand.  'Ssking  her 
own  testimony  as  to  what  followed,  and  con- 
struing it  most  advantageously  toe  her,  )t 
appears  that  when  she  came  to  the  men, 
Hoppe  had  Hennlg  by  the  throat  and  had 
struck  him  In  the  face.  The  latto-  had 
stumbled  or  partially  fallen.  Mrs.  Smith 
stepped  between  them,  and  struck  Ho[^e 
upon  his  hand  with  the  trowel,  gave  him 
a  push,  and  he  f^  Into  the  shallow  water. 
She  then  "flew,"  as  she  expressed  it  to  the 
hous«)  for  her  revolver,  and  Immediatdy 
came  back  with  it  Hoppe  was  scrambling 
up  out  of  the  water,  while  Hennlg  was  wash- 
ing a  bleeding  hand.  All  three  stood  with- 
in a  few  feet  of  each  othw,  and  she  shouted 
to  Hc^ipe^  "Don't  you  strike  him  again,"  and 
to  Hennlg.  "Are  you  hurtT'  Hie  latter  made 
no  reply,  whereupon  she  said  to  Hoppe, 
"You've  kiUed  lilml  you've  killed  himl  Now 
I'll  have  to  bear  the  blame.  Youll  run 
away,  and  IH  have  to  bear  the  blame." 
There  was  nothing  In  the  situation  at  this 
time,  so  far  as  was  shown  by  the  testimony, 
to  cause  any  of  these  remarks,  for  appar- 
ently llonnlg  was  not  injured  to  any  extent, 
and  Hoppe  had  manifested  no  disposition  to 
ngi\In  assault  him  or  to  run  away.  Hoppe 
then,  in  broken  English,  applied  some  op- 
probrious q^lthets  to  the  woman,  and  thr^t- 
ened,  as  she  understood  him,  "to  make  the 
lake  red  with  her  blood."  She  retorted,  "If 
you  do,  youH  get  hurt"  He  also  punched 
her  In  the  breast  with  the  fish  pole,  and  "It 
kind  ot  hurt  me  little."  He  also  threw  a 
small  beer  bottle  at  her,  which,  after  hitting 
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iter  BDnbonnet,  amtislied  to  pieces  against  tbe 
barn  door.  The  first  sbot  wa»  fired  by  Mn. 
Smltto  Immediately  after  the  bottle  was 
thrown,  and  at  the  time  she  said,  "Now.  jcn 
throw  again,  and  I'll  settle  It  with  7011." 
When  the  fish  poie  was  lued,  she  said,  "Are 
yoa  fixing  to  shoot,  eh?  Don't  tr;  that  game. 
Maybe  somebody  else  can  shoot,  too."  Hoppe 
replied,  when  nslng  the  pole,  "I  shoot  yoa  with 
itfaat"  It  iqtpears  trom  Mrs.  &nlth'8  testlmoiiy 
that  after  the  first  shot  she  started  off,  that 
Hoppe  puraaed,— evidently  t<x  a  few  steps 
•only,— and  that  she  fired  the  reTolrer  a  second 
time;  and  It  also  appears  that,  up  to  this  sec- 
ooA  firing,  jBfoppe  had  constant)^  used  foul  epi- 
thets and  threatening  language.  She  then 
ntnmed  to  the  lake,  and  "it  didn't  seem  he 
mmted  to  trouble  me,  and  we  stood  thare 
awhile,"— Just  how  long  was  not  stated.  It 
obrloos,  howerar.  that  very  few  mo- 
ments expired  before  hostilities  were  re- 
sumed, and  HopjK,  putting  bis  hand  in  his 
fMxdket,  and  drawing  out  something  which 
looked  bright,  said,  "You  nigger  bitch,  yon 
all  ought  to  be  dead.  Ill  blow  your  brains 
oat;"  and  th^  said  the  defendant  witness, 
"I  fired.  I  was  too  quick  for  him."  Hoppe 
fen  dead  in  tbe  water.  Mrs.  Smith  further 
testified  that  she  did  not  design  to  aboot 
Hoppe,  but  intended  to  fire  over  his  shoul- 
der, that  she  might  frighten  him  from  the 
premises,  and  nt  the  same  time,  means 
of  the  shotst  attract  the  att^tlon  of  other 
jicrsons  In  the  Tlclnltr  to  his  bad  conduct, 
several  being  within  sight  and  hearing.  Al- 
though It  took  hor  some  time,  when  on  the 
witness  stand,  to  detail  tbe  circumstances. 
It  is  evldrat  that  very  few  minutes  elapsed 
from  the  time  she  first  came  to  tbe  lake  un- 
til tbe  fatal  shot  was  fired. 

Was  there  anything  in  this  evidence  which 
itended  to  reduce  the  offense  from  murder 
to  manslaughter,  or  which  would  have  Jus* 
tified  the  jury  In  finding  defendant  guUty  of 
A  crime  lower  In  degree  than  that  stated  In 
their  verdict?  By  Its  refusal  to  charge  as 
to  the  two  degrees  of  manslaughter,  the 
trial  court  declared  there  was  not,  and  we 
fully  agree  In  Its  determination.  By  section 
159  of  tbe  Penal  Code  It  Is  provided  that  a 
homicide,  not  being  Justlftiible  or  excusably 
nor  murdM*  In  either  of  the  degrees  previous- 
ly defined,  is  manslaughter.  Si^ch  homicide 
(section  160)  1b  manslaughter  in  the  first  de- 
gree  when  committed  without  a  design  to 
•effect  death,  either  (1)  by  a  person  engaged 
in  committing,  or  attempting  to  commit,  a 
misdemeanor  affecting  the  person  or  proper- 
ty, eltha  of  the  person  killed,  or  of  another; 
or  (2)  in  the  beat  of  passion,  but  In  a  crud 
and  unusual  manner,  or  by  means  of  a  dan- 
gerous weapon.  Such  a  homicide  Is  man- 
slaughter In  the  second  degree,  when  com- 
mitted without  a  design  to  effect  death  In 
either  of  three  ways  distinctly  specified  In 
section  164;  the  third  being:  "By  any  act, 
procurement,  or  culpable  negligence  of  any 
jwrson.  which,  according  to  the  provisions  of 


this  chapter,  does  not  constitute  the  crime  of 
mui-der  In  the  first  or  second  degree,  nor 
manslaughter  In  the  first  degree."  The  de- 
fendant's counsd,  In  his  brief,  designates  this 
as  the  "omnibus  clause,"  and  admits  that 
nuuulanghter  In  the  second  degree,  as  appli- 
cable to  the  case  at  bar,  is  only  defined  In 
the  above  ucerpt  from  section  164.  When 
going  upon  defendant's  land,  Hoppe  was  a 
trespasser,  undoubtedly,  and  it  appears  from 
the  testimony  before  mentioned  that  at  some 
time  during  the  conflict  of  words  he  punched 
defendant  with  the  fish  pole,  and  also  threw 
a  bottle  at  her,  which  missed  hw  person, 
and  struck  a  bam  door.  Af^  firing  the  first 
,8hot,  she  started  away,  and,  upon  seeing  that 
she  was  followed,  again  fired,  and  then  re- 
turned to  tiie  lake.  Up  to  this  time,  It  Is 
obrlons,  from  what  had  been  said  and  done, 
that  she  was  not  afraid  of  Hoppe,  and  had 
no  reason  to  be.  In  the  war  of  words  she 
manifested  no  fear,  and  without  the  slightest 
trouble  she  had  pushed  Hoppe  over  mto  the 
water,  and  his  condition  was  such  that  ahe 
bad  time  to  run  to  the  house,  get  her  re- 
volver, and  return,  before  he  had  regained 
his  feet.  Up  to  the  time  she  fired  the  sec- 
ond shot,  and  returned  to  the  lake  shore, 
Hoppe  had  committed  no  s^ons  wnmg; 
had  done  nothing  which  warranted  tbe  use 
of  a  deadly  weiM^  upon  him.  The  provo- 
cation given  by  trespassing  on  defendant's 
land  was  not  such  as  would  provoke  any  per- 
son not  wholly  regardless  of  human  Ufe  to 
use  a  deadly  weapon;  nor  Is  It  such  as  the 
law  will  recognize  as  sufficient  to  reduce  the 
killing  to  a  lowesr  crime  than  murder.  State 
V.  Shippey,  10  Minn.  22S,  (Oil.  178.)  Nor 
would  the  use  of  the  flsb  pale  In  the  manner 
testified  to  Justify  the  use  of  a  deadly  weap- 
on. Undoubtedly,  she  scarcely  felt  the  blow. 
Nor  would  the  throwing  of  the  bottle  war- 
rant the  killing  in  question,  for  It  simply  hit 
h&  bonnet.  It  did  not  even  put  her  In  fear, 
If  we  can  rely  upon  what  ahe  said  to  Hoppe 
Immediately  afterwards.  There  can  be  no 
doubt  that,  when  she  fired  the  second  shot, 
a  design  to  klU  would  have  been  unjustifiable 
and  Inexcusable.  To  determine  of  the  suffi- 
ciency of  the  provocation  to  mitigate  the  kill- 
ing from  murder  to  manslaughter,  the  Instru- 
ment or  weapon  with  which  the  homicide  is 
effected  mast  be  taken  Into  conaldwation, 
for.  If  it  was  effected  with  a  deadly  weapun. 
tbe  provocation  must  be  great.  Indeed,  to 
lower  tbe  grade  of  the  crime  from  murder; 
If  with  a  weapon  or  other  means  not  likely 
or  Intended  to  produce  death,  a  less  degree 
of  provocation  will  be  sufflclait.  In  fact, 
"the  Instrument  employed  must  bear  a  rea- 
sonable propwtiou  to  the  provocation  to  re- 
duce the  offense  to  manslaughter."  State 
V.  Sblppey,  supra,  and  authorities  cited. 

Now,  let  us  see  what  transpired  when  Mrs. 
Smith  returned  to  the  lake  shore  after  firing 
the  second  shot.  Hoppe  was  standing  In  the 
water.  The  parties  stood  there  awhile,  and 
defendant  testified  that  It  seemed  as  if  Hop- 
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pe  did  not  want  to  trouble  her  ttgtSix.  'B» 
then  repeated  hla  epithets  and  abusive  lan- 
ffoage^  threatened  to  kill  her,  and  drew  aome- 
thing  from  tala  po<d[et  which  lotted  bright 
She  fired;  "waa  too  quick  for  him."  Thia 
evidence  flhowa  that  after  there  bod  been 
threats  and  acta  of  taostllitr  upon  Hoppe'a 
part,  and  ett»  lira.  Smith  had  twice  dis- 
charged tin  rerolTtt-t  both  parties  were  quiet 
and  appoimtlr  at  peace.  Hien  Hoppe  re- 
sumed his  abusive  language,  acoompanying 
It  with  an  act  which  Indteated  to  Mrs.  Smith, 
as  she  clalma,  that  he  was  about  to  shoot 
her,  althongli  in  fact  he  was  unarmed,  and. 
without  delay,  she  shot  him  down.  If  her 
stwy  be  true,  die  fired  In  adf-defoiae,  and 
not  otherwise.  She  so  Insisted  apcm  the  trial, 
although  claiming  at  the  same  time  that  she 
did  not  Intend  to  hit  him,  bat  merely  to 
frighten.  In  either  ease,  it  Is  manifest  fron 
htx  own  version  of  the  afftay  that  she  did 
not  fire  In  the  heat  of  passion,  am  waa  Hop- 
pe killed  by  means  of  an  act  not  ooBstltuting 
the  crime  of  murder  In  the  llrst  or  second 
degree,  nor  manalangfater  In  the  first  d^ree; 
The  killing,  not  b^nff  ucnsabie  or  Justifiable, 
—and  the  Jury  found  that  it  was  not,— was 
murder  In  one  of  the  degrees  defined  In  aec- 
tlwB  15%  168,  and  155  of  the  Penal  Code.  As 
Uw  law  respecting  the  dlfffflent  degrees  <tf 
manslaughter  was  inappUcable  to  the  facts 
of  the  case,  the  court  below  was  not  required 
to  incorporate  the  same  In  its  charge  to  the 
Jury.  State  v.  Staley,  14  Minn.  106,  (Oil. 
75.)   Ordw  affirmed. 


LANS  V.  DATTON. 
(Supreme  Co  art  of  Minnesota.    Jan.  2,  1894.) 

Nsir  Tbiajl— Basis  or  Motion  —  SnFriasNOT  or 

Evidence. 

1.  Id  an  action  in  which  the  plaintiff  is 
entitled  to  actual  darasges  oniy,~-a8  distin- 
^isbed  from  an  action  in  which  the  damages 

are  in  the  discretion  of  the  jnry,— and  he  ob- 
tains more  or  less  than  be  ougtit,  a  motion  for 
a  new  trial  is  properly  made  upon  the  eround 
tiiBt  the  verdict  was  not  justiaed'  bj  the  cvi- 
denoe.  ander  the  fifth  subdivisioa  of  section 
253,  c.  60,  G^en.  St.  1ST8,  as  amended  by  chap- 
ter SO,  Gen.  Laws  1S91. 

2.  ffrid,  that  the  evidence  received  opon 
the  trial  of  this  cause  was  not  so  roanifeBtly 
and  pal^bly  in  favor  of  tbe  verdict  as  to  wni^ 
rant  tbis  coart  in  reversing  an  order  of  the 
court  below  granting  a  new  trial,  upon  the 
ground  that  the  verdict  was  not  justified  by 
the  evidence. 

(Syllabus  by  the  Court) 

Appeal  from  dlfltrlct  court,  Ramsey  coun- 
ty; Wlllla,  Judg& 

Action  by  Eugene  F.  Lane  against  Lyman 
0.  Dayton  to  recover  for  professional  serv- 
ices as  attorney  at  law.  Tb^e  was  a  verdict 
for  plaintiff,  and  from  an  order  granting  a 
new  trial  he  appeals.  Affirmed. 

Eugene  F.  Lane  and  James  £.  Markham, 
for  apiHillant.  Lyman  C  Dayton  and  W. 
H.  Meud.  for  respondent. 


COLUNS,  J.  In  an  action  broogbt  by  tm 
attxnmey  at  law  to  recover  tar  pnrfwasfcwisl 
services  rmdered  to  defodant,  a  verdict 
was  returned  in  plalntUTs  favor  for  98,000. 
Defendant'a  motion  fw  a  new  trial  waa 
granted,  upon  the  sole  ground,  as  stated  tn 
the  wder  of  the  court,  that  the  vadict  was- 
not  Justified  by  tbe  evidence  addmed.  On 
tbe  trial  the  only  Issue  was  aa  tn  ttie  Tataw 
of  the  lOalntifl'B  «OTlees,  so  that,  without 
objection  from  the  defendant,  tbe  court 
diarged  that,  under  the  evidence,  plalntlfT 
waa  entitled  to  Mcover.  at  least,  the  amount 
conceded  by  defendant  and  his  wltnesses,^ 
wUdk  was  about  one-fourth  of  the  amount 
of  the  verdict  Tbe  new  trial  was  ordered 
because,  in  the  opinlMi  of  the  court  before- 
vrb<Hn  the  action  was  tried,  the  evid^ce  <Hd 
not  Justi^  a  verdict  tor  so  large  a  sum,  not 
tiUit  the  plaintiff's  cause  of  actkn  wa»- 
wholly  unsupported  by  tbe  proofs. 

It  Is  dalmed  by  counsel  for  appellant  that 
as,  upon  the  evidence  and  <duu*ge,  i^alntlir 
was  entitled  to  a  verdict  for  scHue  amount.- 
an  order  for  a  new  trial  could  not  be  based 
upon  the  ground  8[>eclfled  In  the  motion,  and' 
provided  for  by  tbe  fifth  subdivision  of  sec- 
tion 253,  c.  66,  Gen.  St  1878,  as  amended  by 
chapter  80,  Clen.  Iaws  1891,  that  the  vwdict 
was  not  Justified  by  the  evidence,  but  that, 
under  the  clrcnmstaDces,  the  motion  could' 
only  be  made,  and  tbe  order  could  <Hily  have 
been  predicated,  upon  the  ground  enumer- 
ated In  the  fourth  subdivision  of  the  same- 
section,  namely,  excessive  damages,  appear- 
ing to  bave  been  given  under  the  luflneDce  of 
passion  or  prejudice.  We  have  therefore  to 
first  determine  whether.  In  an  action  growlng^ 
out  of  a  contract  wherein  a  motion  fw  a 
new  trial  has  been  granted  solely  because 
the  verdict  rendered  was  for  too  large  an 
amount,  the  trial  court  can  rest  Its  action  and 
its  oi-do-  upon  tiie  flfUi  subdivision  of  the  sec- 
Uon  r«tferred  to.  And  this  determination- 
necessarily  lnv<rives  a  question  of  much  im- 
portance to  the  practitioner.  Must  he,  when 
making  his  motion  for  a  new  trial  In  such  a 
case,  base  It  ui>on  tbe  ground  specified  la 
tbe  Hfth,  or  must  be  place  It  up<m  that  men- 
tioned in  the  fourth,  subdivision?  Hie  views 
of  tbe  court  upon  this  questlMi  have  already 
bet:n  intimated  in  Nelson  v.  Tillage  ot  West 
Duluth,  57  N.  W.  149,  (this  term.)  In  which 
It  was  held  that  In  an  action  In  tort  the  ob- 
jection that  the  damages  recovered  are  ex- 
cessive, or  Inadequate  and  Insuffldeat,  as  a 
ground  for  a  motion  for  a  new  trial,  comes 
under  tbe  fourth  subdivision,  not  under  the 
fifth.  The  fourth  was  evidently  Intended  to 
apply  to  those  cases  In  which  the  damages 
are  within  the  discretion  of  the  Jury,  and  In 
which,  because  of.  passion  and  prejudice. 
Juries  may  not  act  discreetly.  Where  the 
plaintiff  Is  entitied  to  actual  damages  only, 
and  obtains  more  or  less  than  he  ought,  the 
motion  should  be  made  under  tbe  fifth  sub- 
division, and  on  the  ground  of  tbe  Inmiffl- 
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deuT  of  the  eTWenoe  to  Justify  the  verdict. 
These  are  tbe  riswa  expressed  by 
Hayoea,  Id  his  work  upoo  New  OYlala  and 
Appeals,  when  speakiog  (In  section  94)  of 
similar  provlskms  in  the  GalifCKnia  Oode, 
tad  we  regard  them  aa  sound.  A  verdict  In 
in  iction  wberv  the  plaintiff  la  entitled  to 
tctoal  damages,  as  distinguisbed  from  those 
In  which  no  fixed  and  definite  rules  are  to 
eonttol  tbm  jury,  for  too  laige  or  too  small 
an  amoant.  Is  certainly  not  Jnstifled  by  the 
erldence,  and  in  such  a  case  It  onght  not  to 
be  required  of  the  moving  party  that  he 
make  it  anMsr  that  passion  or  prejadtoe  «n- 
teml  iBto  and  Inftaenced  the  dellbraatlon  of 
the  Jntr,  as  he  would  have  to  do  Aoold  he 
be  obliged  to  predicate  hla  motion  apon  the 
fourth  8nbdivl8k)a. 

In  respect  to  the  appellant's  OMitesitlmi 
that  the  court  below  nsnrped  the  functions 
of  the  jury  when  granting  a  new  trial,  upon 
the  ground  that  the  verdict  was  not  justified 
by  the  evidenee,  we  need  bat  to  say  that,  in 
our  opinion,  the  evidence  received  upon  the 
trial  was  not  so  manifestly  and  palpably  In 
CsTor  of  the  verdict  as  to  warrant  this  coart 
hi  reversing  tbe  order  of  ttia  court  below. 
Order  affirmed. 


STERN  V.  THAYBR. 
tSupKote  Court  of  Minnesota.    Jan.  2.  1884.) 
Iasduwd  and  rexAKT — ScRRRSDn  or  Lkabe — 
SupnciENcv  or  Gviubnob. 

XActs  on  the  part  of  a  tenant  indicative 
of  an  intent  to  abandon  leased  premisea,  and 
on  tite  part  of  s  landlord  to  resmne  poaaenslon, 
most,  to  biad  the  parties,  and  to  amount  to'  a 
samnder  faiy  operation  of  Isw,  be  notorioas, 
■ad  sufficient  to  operate  by  way  of  estoppeL 

S.  Htli,  in  this  action,  which  was  Drought 
to  recover  rent  alleged  to  be  doe  upon  a  writ- 
ten lease  for  a  period  of  three  years,  that,  In 
view  of  certain  coodltMos  in  the  lease,  the 
evidence  Introduced  by  defendant  to  establish 
a  BOrrender  by  operation  of  law  wonld  not 
lisve  wananted  a  verdict  In  Us  favor. 
(SyUabas  by  the  Court.) 

Appeal  ft<om  district  court,  Btae  Earth 
cotmty;  Severance,  Jndge. 

Aetlon  by  Dauid  Stem  against  ITrank 
Tfa^er  to  recover  rent.  A  rerdlct  was  or- 
dered for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Pfau  &  Young,  fOr  appellant  Lorln  Gray, 
for  respondent. 

COLLINS,  J,  In  1890  these  parties  en- 
tered Into  a  writtpn  contract,  whereby 
plaintiff  demised  and  leased  to  defendant 
certain  office  rooms  for  a  period  of  three 
years.  Tbi  latter  took  pcNssessIon  and  oc- 
eopied  the  in^mlses  until  March  31,  1892, 
when  he  vacated.  This  action  was  brou^dit 
to  recover  for  rent  subsequently  aocraing 
under  the  lease,  and  at  the  concIuBlon  of 
the  trial  a  v^ diet  was  ordered  and  rendered 
tot  plaintiff.  By  the  terms  of  the  lease  the 
leasee  was  prohibited  from  assigning  the 


I  same,  and  frcan  letting  or  snbl^tlng  any  pan 
I  of  the  premises;  and,  should  the  rooms  be 
vacated  and  remain  nnocoupled  for  16  days 
!  consecutively,  be  reiiaested  and  antborlaed 
the  lessor  to  re-enter,  and  t»  re-rent  tb«n, 
api^ylng  the  aumeys  received  towards  the 
rent  accruing  imdw  the  lease.  These  oou- 
dltfama  mnst  be  kept  in  mind  when  oon- 
slderlng  the  tedlmony  upon  which  the  trial 
comrt  acted  when  dlrecttaig  a  verdict;  and. 
as  the  lease  was  in  writing,  necessarily,  and 
I  created  an  interest  In  lands  tor  a  period 
exceeding  one  year,  it  could  only  be  mxt- 
rendered  by  a  written  histrument  executed 
with  Uie  formalities  attendant  iq^on  die 
execatiou  ct  the  lesae,  or  by  oporattiui  sf 
j  law.  Gen.  St  iSIS,  c  41,  |  11.  There  was 
j  no  attempt  to  abow  a  written  anrrender,  so 
the  only  question  before  as,  assaming,  as 
!  we  do,  that  tliere  was  pro<tf  cf  Hance's 
I  agency,  is,  was  there  evidoice  introduced 
j  in  defendaafs  b^alf  tending  to  provn  a 
I  surrender  by  operation  of  law.  which  ca> 
only  take  i>iaee  where  the  owner  of  a  par- 
j  thmlar  estate  has  been  a  party  to  some 
I  act,  the  validity  of  wbleh  he  is      law  after- 
'  wards  estopped  from  disputing,  snd  which 
would  not  be  valid  U  hla  partlcnhur  estate 
Imd   continaed?   Smitb  v.  Peadetgast.  26 
Minn.  3U,  a  N.  W.  «78,  and  caaea  dted. 
As  will  be  serai  by  this  d^nltloa  a  sturoi- 
!  der  by  (^ration  of  law  can  only  be  bnilt 
'  up  by  invoking  and  relying  on  Hie  doctrine 
of  estoppd.  The  eflOet  of  a  snrrendcr  of 
tbSa  character  is  to  terminate  the  relation 
I  of  landlord  and  tanant.  and  with  it  all  of 
i  the  obligations  of  Uk  parties  to  that  re- 
latioa.   When  there  arises  a.  condition  of 
facta*  vtdontarlly  assumed,  Inoonipstlblewlib 
the  existence  at  the  relation  ot  Undlonl  nnJ 
tenant  between  parties  who  have  occopioil 
that  relation,  there  is  a  smrender  of  thi> 
lease  by  <9eratICHa  of  law.  Boweu  v.  Uaa- 
keU.  (Mbm.)  55  N.  W.  620.  Any  avts  wU<>t> 
are  equivalent  to  an  agreement  <m  ih^  part 
of  a  t»uuit  to  Abandon  and  on  the  part  of 
a  landlord  to  rcnune  possession  of  demlsca 
premises  amount  to  a  aturender  of  a  term  ^ 
by  operation  of  law.  Talbot  r.  Whipple,  14 
AUen,  177.  In  that  case  the  tenant  left  the 
I  premises  with  a  manifest  intent  to  aban- 
don, and  the  landlord  took  possession  wltli 
the  manifest  design  of  accepting  the  aban- 
donment All  such  acts,  however,  as  b:n:1 
the  parties  to  a  surrender  of  this  character 
must  operate  by  way  of  estoi^el.  and  mnst 
be  acts  of  notwlety.  Lyon  v.  Beed.  13 
Mees.  &  W.  386.    For  Illustration  aa  to 
what  acta  may  be  sufficient,  we  have  the 
case  of  a  lessor  taking  nnqnalifled  posses- 
sion of  demised  premises,  and  dealing  with 
them  in  a  way  wholly  IncouslBtent  with  tbe 
continuance  of  an  already  existing  and  un- 
expired   term.    NelstHi    v;  Thompson,  23 
Minn.  608.  See,  also,  Dayton  v.  Gralk.  26 
Minn.  138. 1  N.  W.  813;  Smith  v.  Fenderga^it. 
supra.  And  for  farther  lllnstration  and  ap- 
plicatlmi  of  the  mle  to  acta,  see  2  Tayl. 
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LandL  ft  Ten.  (8th  Ed.)  c.  U.  I  6;  Wood. 
Landl.  &  Ten.  |  496  et  seq.,  and  cases  cited 
in  Dotes,  particularly  Amory  t.  KaimoffalEj, 
117  Mass.  3fll;  WUman  v.  Watry.  31  Wis. 
630;  Goe  t.  Hobby,  72  N.  T.  141;  Hegeman 
«.  McArthur,  1  B.  D.  Smith,  147;  Auer  t. 
Perm,  99  Pa.  St  370;  Dodd  v.  Acklom.  6 
Man.  &  O.  672.  The  three  last  referred  to 
are  cases  In  which  the  effect  of  delivery 
of  keys  by  the  tenant  and  their  retention 
by  the  landlord  is  discussed. 

.From  the  authorities,  and  upon  principle. 
If  the  statute  is  not  to  be  a  dead  letter,  it 
seems  that  at  least  tha%  must  be  some  un- 
equivocal act  on  the  part  of  the  landlord, 
which  unmistakably  evinces  an  intention 
on  his  part  to  terminate  the  lease,  and  the 
relationship  of  landlord  and  tenant  The 
proof  is  insuffldent  If  there  be  no  evidence 
of  acta  which  will  bind  upon  the  principle 
of  estoppel    This  brings  us  to  an  examina- 
tion of  the  evidence  In  the  case  upon  this 
question.   Gtmstrulng  It  most  favorably  to 
defendant.  It  appears  that  some  days  prior 
to  March  20th  he  had  conversed  with  Hance, 
the  agent,  abont  preparing  an  office  fear  hlm- 
:8elf  In  his  own  building.    This  was  evldent- 
<ty  mere  desultory  conversation  of  no  Im- 
iportance.    About  March  20th  Hance  was  In 
the  leased  rooms,  collecting  rent,  and  de- 
fendant told  him  that  he  was  going  to  va- 
cate the  rooms,  and  would  get  a  good  tenant 
to  occupy  them  when  he  moved  oat  Hance 
■objected  to  defendant's  securing  a  tenant; 
told  him  not  to  do  It;  stated  that  he  bad  a 
scheme  for  renting  the  rooms  himself,  and 
tat  that  reason  he  did  not  want  defendant 
to  secnre  a  tenant    Nothing  more  was  said 
-of  consequence,  and  on  the  day  of  d^end- 
.ant'B  remdval  he  caused  the  key  of  the 
nxmu  to  be  left  at  Mr,  Hance's  place  of 
business.   It  afterwards  came  Into  possoi- 
slon  of  the  latter;  Just  when  does  not  ap- 
pear.   Some  time  In  Mui-ch  one  Dr.  James 
went  to  Hance,  told  him  that  he  understood 
'def^dant  was  going  to  move  ont  and  asked 
.if  the  rooms  could  be  rented.   The  latter  re- 
^  -piled  that  he  did  not  know;  that  another 
party,  who  wanted  two  Additional  rooms, 
would  take  them,  be  expected.   Later  Hance 
Informed  James  that  the  party  referred  to 
had  failed  to  take  the  rooms,  and  that  they 
were  for  rent.   Abont  April  IGtb  the  doctor 
procured  the  key  from  Hance,  examlueil  the 
premises,  but  did  not  rent.    It  was  not 
shown  that  defendant  was  advised  of  tiny 
-of  this  conversation  between  Br.  James  and 
Hance,  and  therefore  it  did  not  influence 
•or  determine  his  actions.    In  these  convor- 
satlons  Hance  lufimned  the  doctor  that  de- 
fendant held  a  lease  of  the  premises,  and 
some  time  in  the  month  of  April  the  f<wmer 
■demanded  of  the  tatter  payment  of  the  rent 
tor  the  month  of  April,  under  the  lottst. 
About  June  Ist,  signs,  "Rooms  to  Rent" 
.appeared  In  the  window.   Now,  in  ail  that 
was  said  or  done  by  Hance  we  fail  to  see 
jtny  of  the  essential  elements  of  an  estoppel. 


None  of  the  acts  w^e  eqnlvalwit  to  an 
agreement  on  the  part  of  the  tenant  to  abau- 
dm,  and  the  iandlcnrd  to  resume  possession 
of,  the  premises.  If  we  are  to  judge  Hance's 
Intentions  by  what  he  said  and  did,  tt  is  ob- 
vious that  he  proposed  to  abide  by  the  con- 
ditions of  the  lease,  and  retain  and  continue 
the  relations  thtteby  created.  It  will  be 
noticed  that  defendant  did  not  Introduce  the 
subject  of  vacatbig  the  rooms— about  March 
20th— for  the  purpose  of  learning  what 
Hance  mi^t  think  of  It,  or  consent  to,  but 
be  informed  the  latto*  that  he  was  going 
to  vacate.  It  Is  evident  that  his  mind  wa» 
then  made  up,  and  that  the  conrersattiHi 
which  then  took  place  did  not  influence  u 
in  the  leaat  Again,  under  the  terms  of  the 
lease,  Hance  was  Justified  in  declining  the 
defendant's  proposition  to  secure  anothei 
tenant  Not  only  was  d^endant  prohibited 
from  assigning  or  subletting,  from  securing 
auoth«-  tenant  In  his  stead,  but  he  bad  ex- 
pressly requested  and  authorised  lils  land- 
lord to  do  this  very  thing  should  he  vacate, 
and  should  the  rooms  remain  unoccupied  fot 
15  days.  This  conversation,  and  all  HM 
was  said  and  done,  mnst  be  consldocd  in 
connection  with  the  conditions  of  the  lease; 
and  it  will  be  seen  that  not  a  wm^  was  said 
by  either  defendant  or  Hance,  and  not  an 
act  was  performed,  inconsistent  with  these 
terms.  The  landlord  had  a  right  to  refuse 
to  permit  defendant  to  select  a  tenant  He 
had  a  right  to  devise  any  scheme  or  plan 
to  rent  the  rooms  should  they  become  va- 
cant And  everything  that  he  did  with  Dr. 
James  was  in  strict  accordance  with,  and 
under  the  conditions  foimd  in.  the  lease.  He 
even  advised  the  latter  that  defendant  held 
the  lease,  and  he  promptly  attempted  to  col- 
lect the  rent  from  his  tenant  That  he  kept 
the  key  when  It  came  to  his  possession,  aftw 
defendant  moved  oat,  might  have  had  slg* 
niflcance  In  connection  with  otbw  drcnm- 
stances  tending  to  show  that  the  landlord 
had  manifested  an  Intention  to  r«mime  pos- 
session without  reference  to  tlie  condition 
in  the  lease  by  which  he  was  requested  and 
authwlsed  so  to  do,  but  It  has  no  signifi- 
cance here.  There  was  no  room  for  doubt 
as  to  the  legal  effect  of  the  prootB,  and  a 
verdict  for  defendant  could  not  have  been 
sustained.   Order  affirmed. 


ALBREGHT  et  al.  v.  CITY  OP  ST.  PAUL 
et  al. 

(Supreme  Court  of  MiniiuMota.    Jan.  2,  18d4.) 
Appeal— Absionmknts  of  Error. 

The   assiKDmeuts    of    error    made  br 
counsel  for  a[q>ellants  in  this  case  are  insuffi- 
cient to  raise  or  present  any  question  for  de- 
teriuiDatioa. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Otis,  Judge. 
Action  by  E.  Albrecht  and  others  against 
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the  dty  of  St.  Paul  and  others  to  restrain 
the  collection  of  certain  taxes,  ^len  was 
Judgment  tor  defendants,  and  jdalntlfb  ap- 
jpeaL  Affirmed. 

Following  are  plalntUES*  assignments  of  er- 
ror:  "(1)  The  court  below  ored  In  Its  sec- 
ond finding  of  fact  In  finding  that  the  alle- 
gations of  the  answer,  commencing  with  the 
w{Hrda,  Then  defendants  arer  that  the  cw- 
taln  wder/  In  folio  2  thereof,  and  thweafter 
down  to  and  Indndlng  the  wwds,  rrhcse  de- 
fendants aw  that  the  assessment  so  made 
and  confirmed,  as  af(»*esald,  appears  of  rec- 
<»d  to  be  and  Is  a  valid  charge  and  a  lien 
upon  such  parcel  of  said  real  estate  as  as- 
sessed,* are  tme.  (2)  The  court  below  erred 
In  finding  as  conclusions  of  law  that  plain- 
tiffs are  not  entitled  to  any  r^ef  In  this  ac- 
tion, and  that  defendants  were  entitled  tn 
Judgment  as  stated." 

iiOm  W.  White  and  F.  W.  Boot,  for  appel- 
lants.  Lb  T.  Ohamberlatn,  tor  respondenta. 

COLLINS,  J.  Plaintiffs*  first  assignment 
of  error  Is  not  only  too  general  to  Indicate  In 
what  particular  the  finding  of  fact  com- 
plained of  la  erroneoos,  but  It  covers  many 
tacts  which  were  not  only  alleged  In  the 
complaint,  but,  after  tjelng  set  ont  with 
much  detail  In  the  answer,  were  expressly 
admitted  In  the  reply.  It  does  not  reach 
that  part  of  the  findings  of  fact  attacked  In 
appellants*  brief  whereby  the  court  found 
ttuit  the  allegations  of  the  complahit  respect- 
ing the  real  character  and  pm-pose  of  the  Im- 
t)roTements,  and  that  they  were  actually 
made  toe  a  private,  and  not  a  public,  use, 
were  untrue.  If  the  findings  of  fact  remain 
Intact,  It  follows  that  there  is  nothing  in 
the  aec<md  assignment  of  error  as  to  the 
cmdoslona  ot  law.   Judgment  afl&rmed. 


BIPPB  V.  BBGKBR  et  al. 
<Soprem«  Court  of  MiDnesota.    Jan.  6,  1894.) 

COMSTITUTIOHAL  LaW— POLIOS  POWSR— flTATB 
ElRVATOR  AXn  WARBHOfSK. 

1.  Chapter  30,  Laws  1893,  entitled  "An 
act  to  provide  for  the  purchase  of  a  site  and 
for  the  erection  of  a  state  elevator  or  ware- 
boose  at  Duluth  for  public  storage  of  grain," 
etc.,  is  not  an  exercise  of  the  police  power  of 
the  state  to  regulate  the  baslness  of  receiving, 
weighing,  and  inspecting  grain  in  elevators.  It 
has  no  relation  to  the  regulation  of  the  bnsl- 
aess,  but  provides  for  the  state  itself  engaging 
In  earring  it  on. 

2.  The  ptdlce  power  of  the  state  to  regu- 
late a  budness  Is  to  be  exercised  by  the  adop- 
tion of  rales  and  regulations  ns  to  the  manner 
Id  which  it  shall  be  conducted  by  others,  and 
not  bv  itxelf  engaging  in  it. 

3.  The  act  tn  question  Is  in  violation  of 
section  5,  art.  9,  of  the  constitntion,  provid- 
ing that  "the  state  shall  never  contract  any 
debts  for  works  of  Iuterual  improvements  or 
be  a  partT  In  canylng  on  such  works." 

4.  ""Works  of  internal  improTcment."  as 
Bsed  in  the  constitatimi.  means,  not  merely  the 
construction  or  ioiprovenii'iit  of  chaniieU  of 
trade  and  cominrrw,  but  uiiy  kind  of  public 


I  works,  except  those  used  by  and  for  the  state 
la  the  performance  of  its  governmental  func< 
ttons,  such  as  a  state  capittri,  state  nnlvmlty, 
penitentiaries,  reformatones,  asylums,  quaran- 
tine buildings,  and  the  like,  for  the  purposes  of 
education,  the  prevention  of  crime,  chail^,  the 
preservation  of  public  health,  fnmlshhig  a«- 
commodatlons  for  the  transaction  of  pnbUc 
business  by  state  officers,  and  other  like  recog- 
nised f nnctioQs  of  state  government 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bamssy  coun- 
ty; WlUIs,  Judge. 

Action  by  Henry  Blppe  against  Oeorffe  L. 
Becker  and  others,  board  of  railroad  and 
warehouse  commlMdoners,  for  nn  Injunc- 
tion. Judgment  was  ordered  for  defendants, 
and  plaintiff  appeals.  Beversed. 

Wilson  A  Tan  Derllp,  for  appeUoat  H. 
W.  Chltds,  ftir  respondenti. 

HITOHBLL,  J.  The  ohject  Of  this  ac- 
tion, briefly  stated,  was  to  restrain  the 
board  of  railway  and  war^ouse  commls- 
slon««  from  building  a  state  elevator  at 
Duluth  pursuant  to  the  provisions  of  chapter 
80,  Laws  1898.  The  plaintiff  assails  the 
constitutionality  of  this  act  on  eeveml 
grotmds;  but  the  only  one  we  find  neeessarj- 
to  consider  Is  that  it  Is  In  Tlolation  of  sec- 
tion 6,  art.  9,  of  the  constitution  of  the 
states  lAidi  prorldes  that  "tlie  state  shall 
nersr  contract  any  debts  tor  works  of  In- 
tanal  Improvement  or  be  a  party  tn  car- 
rying on  such  works."  On  the  other  hand, 
the  contentions  of  the  defendant  are:  First. 
That  the  works  omtemplated  by  the  act  are 
merely  ancillary  to  the  more  effectual  exer- 
cise by  the  state  of  Its  police  power  to 
regulate  the  weighing  and  Inspection  of 
grain  sUved  In  balk,  and  to  regulate  tiie 
charges  for  baadllng  and  storing  the  same 
tn  elevatws  or  warehouses.  Second.  That 
the  levator  and  other  works  provided  for 
In  the  act  are  not  "works  of  Internal  im- 
provement," within  the  meaning  of  the 
constitution;  that  this  term  refers  only  to 
channels  of  travel  and  commerce,  such  as 
roads,  bridges,  railways,  canals,  rivm,  and 
the  like.  We  shall  consider  these  two  pro- 
positions In  the  order  named. 

The  right  of  the  state,  In  the  exeroiae  of 
Its  police  power,  to  regulate  the  buMness 
of  receiving,  welding,  Inspecting,  and  stor^ 
ing  grain  for  others,  In  elevators  or  ware- 
houses, as  being  a  business  affected  wltti  a 
pulAlc  interest.  Is  now  settied  beyond  all  con- 
troversy. This  power  extends  even  to  fix- 
ing the  charges  for  such  services.  Mnuu  t. 
Illinois,  94  U.  S.  113;  Budd  v.  New  Tork, 
143  U.  S.  517,  12  Sup.  at  468.  And  whert> 
a  business  Is  a  proper  subject  of  po1]C4> 
regulation,  donbtiess,  the  legislature  may, 
I  In  the  exercise  of  that  power,  adopt  any 
.  measures  they  see  fit,  provided  only  they 
'  Adopt  such  as  have  some  relation  to,  and 
have  some  tendency  to  accomplish,  the  de- 
sired end;  and  If  the  mensurefi  adoptc^l 
have  such  relation  or  tendency  the  courts 
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will  never  asmims  to  determine  whether  they 
are  wta^  or  the  best  that  might  have  been 
adopted  State  t.  DonaldBoo,  41  Minn.  74, 
42  N.  W.  78t  How  the  "gralu  elevator" 
business  nuy  be  and  has  been  regolated 
Is  Uhtftrated  by  the  statutes  of  this  state 
enacted  for  ttmt  purpose,  notably  chapter 
144,  Laws  188S,  and  chapter  28,  Laws  1883. 
The  first  of  these  statutes  dedares  all  ele- 
vators or  varehonsea  at  certain  tramlnal 
points.  In  which  grain  Is  stored  In  bulk, 
public  warehouses.  Beqnlres  the  proprietor 
or  manager  to  obtain  a  Ucoue  and  give  a 
bond;  to  recdve  for  stcwage  all  grain  In 
suitable  condition  whea  tendered.  FrobtbltB 
him  from  mixing  grain  of  dlflmnt  grades. 
Beqnlres  him  to  keep  grain  In  separate 
bins  when  requested  hy  the  owno-.  Provldea 
what  kind  and  f<Hm  of  reoetpt  be  shall  glre 
for  the  grain.  ProhlMts  him  from  Inserting 
anything  in  the  ncetpt  limiting  Us  Uablllty 
as  Imposed  1^  tiie  lawa  of  the  state.  Ba- 
qulres  bim  to  make  statements  under  oath 
of  the  «mditl«i  of  Us  business  whsnenr 
required  by  the  board  aC  raUway  and  ware- 
house commlsskmers;  also,  to  post  wecUy 
stotements  of  the  amoont  of  emdt  kind  and 
grade  of  grain  In  store  In  bis  warahooBe, 
and  to  ftffnMi  certain  statements  to  die 
warehouse  reglstar;  also,  to  publish  a  sched- 
ule of  rates  of  charges  for  storage,  etc. 
Provides  minut^  What  he  shall  do  when 
any  of  tbe  grain  In  stm  becomes  dam- 
aged or  out  of  condition;  also»  that  all 
persons  Interested,  and  all  antiuxised  In- 
spectors, shall  have  the  rl^t  at  aj  time 
to  examine  tbe  grain  In  store;  that  all 
scales  shall  be  subject  to  exomlnation  and 
test.  Bequlres  the  railroad  and  warebooss 
commission  to  appoint  a  welghmaster  and 
necessary  asslstauta;  also,  an  Inapector  of 
grain,  (who  may  appoint  deputies,)  who 
sball  have  the  sapervlston  and  exclusive  con- 
trol <tf  the  weighing  and  inspection  of  grain, 
subject  to  suf^  rules  and  r^:nlattons  as  the 
board  may  adopt  Requires  the  board  to 
fix  tbe  fees  for  weighing  and  Inspecting; 
also,  to  establish  the  grades  of  gralo.  and 
puMlsta  the  same;  and,  generally,  to  exercise 
control  and  supervlslim  over  the  handling. 
Inspection,  weighing,  and  storage  of  grain, 
and  to  estaUlsh  all  necessary  rules  and  reg< 
ulations  for  the  same.  In  contrast  with  ftls, 
we  turn  to  the  act  of  1893,  now  under  con- 
sideratioo.  Its  title  Is,  "An  act  to  provide 
for  tbe  purchase  of  a  site  snd  for  tbe  erection 
of  a  state  elevator  or  warehouse  at  Duluth 
In  this  state  tot  public  storage  of  grain,  and 
tbe  regulation  tbereof,  to  pnMlsh  a  market 
report,  and  to  appropriate  money  for  that 
purpose."  It  orders  the  establishmoit  of  a 
warehouse  and  elevator,  of  a  total  cnpac- 
Ity  of  1.600,000  busbds  of  grain,  to  be  lo- 
ciited  on  Dnlutb  harbor,  on  St  lionls  bay, 
where  tbere  Is  navigable  water,  w  wbwe 
docks  can  be  established  for  die  lamest  vee- 
m'Ia  In  tbe  carrying  tradp  on  I^nke  Superior, 
and  en  such  point  as  shall  otter  terminnl 


faolUtiee  with  the  various  railroads  cen- 
tering at  the  head  of  Lake  Snpa*ior;  that 
"said  Institution"  shall  be  under  tbe  ctm- 
trot  and  management  of  tbe  board  of  safl- 
way  and  warehouse  commissioners,  who  are 
required  to  locate  13ie  same,  procure  tbe 
necessary  site,  snd  erect  tiie  necessary  build- 
ings thereon,  with  the  proper  equipuients 
and  fadllttes  to  carry  the  act  into  effect, 
and  bidld  or  procure  "all  necessary  spur 
tracks,  terminal  yards  and  other  fadlitles  to 
reoelvB  and  Alp  grain."  Tbe  elevator  is  to 
luve  faculties  fte  "weighing,  unloading, 
cleaning  and  safe  keeping  of  grain  in  sepa- 
rate bins;  also  tor  placing  grain  of  the  same 
vrode  together:"  The  act  provides  for  the 
ctnnmlssionras  procuring  plans  and  specifi- 
cations for  devator,  advertising  tor  bids, 
and  letting  tiie  contract  for  Iti  constmction 
to  the  lowest  and  best  Mdder;  and  provides 
for  the  manner  of  payment  for  tbe  site  and 
the  construction  of  the  building;  aiul  ap- 
propriates $200,000  for  that  purpose  out  of 
any  moneys  in  the  state  treasury  belonging 
to  the  "grain  and  warehouse  fund,"  to  and 
with  which  the  groin  inspection  fond,  under 
tile  act  of  1886,  Is  transferred '  and  consoli- 
dated. The  elevator  la  to  be  under  tbe  maa- 
agement  of  the  board  of  railway  and  ware- 
house commissioners,  who  are  to  appoint  «. 
sultaUe  person  as  vrarehouseman  "of  aaid 
state  elevator  or  warehouse,"  and  such  aa- 
slstants  as  are  necessaty,  and  adopt  such 
i-olcs  and  regulations  for  the  receiving,  hand- 
ling, storing,  and  delivering  grain  as  they 
shall  deem  proper,  wltb,  power,  In  case  they 
think  that  any  person  or  combboatlML  of  per- 
sons is  seeking  "to  monopolize  said  elevator," 
to  adopt  rules  limiting  tbe  amount  of  gralu 
which  any  one  person,  combination,  or  cor- 
poration may  have  In  the  elevator  at  any 
one  tim&  They  are  also  required  to  fix 
the  charges  for  atwing,  inspecting,  weigh- 
ing, and  handling  grain.  Including  the  cost 
of  receiving  and  delivwing,  which  charges 
ore  to  be  a  lim  fm  the  Rraln  so  received, 
and,  when  collected,  to  be  paid  Into  the  state 
trea«nry  to  the  credit  ot  the  grain  and  ware- 
house fund.  The  levator  Is  to  be  "cleaned 
and  measured  up"  (mce  each  year,  to  as- 
certain wheth^  there  Is  any  gain  or  loss 
by  the  system  of  dockage.  In  connection 
wltb  their  other  duties  in  managing  and 
operating  this  elevator,  the  commissioners 
are  to  keep  on  fil^  for  public  Inspection, 
publicatiims  showing  tlw  maiket  price  of 
grain  and  farm  products  in  certafai  speci- 
fied leading  markets  of  this  country  and 
Europe;  also,  the  freight  rates  to  such  mar- 
kets by  the  different  means  of  tran^rta- 
tion;  also,  to  publish  a  weeldy  bulletin  show- 
ing the  prices  paid  In  said  markets  for  farm 
products,  and  the  rates  <rf  fk«I^t  between 
Duluth  and  Minneapolis  and  said  markets, 
said  bulletin  to  be  kept  on  file  "in  said  in- 
stitution," and  in  the  office  of  tbe  commls- 
slonera  In  St.  Paul,  nnd  also  to  be  furnished 
by  mall  to  all  pnsons  who  may  order  the 
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same;  at  a  price  to  be  fixed  hj  the  coixunl»-  i 
aioom,  not  exceeding  one  dollar  per  an- 
Dom.  Tbe  commlasionera  are  also  to  send 
samples  of  grain,  being  exported,  to  the 
Torious  leading  markets  of  the  world,  "for 
Inspection  and  to  secure  prices  as  to  tlicir 
oiarket  value,  that  they  may  know  whether 
I  the  markets  of  Minnesota  are  within  a  rea- 
sonable dlffereueo  In  price  of  tbe  markets  of 
file  world.  Said  commission  shitll  have  pow- 
er to  purchase  and  export  a  quantity  of 
grain  to  any  of  said  markets,  if  tbey  deaa 
Buch  course  Hdvisable,  In  oi-der  to  nawrtaln 
the  facts  in  the  case;  it  being  the  Intention  of 
this  act  to  prevent  monopoliziitiun  und  un- 
Jost  control  of  the  markets  of  the  state  for 
farm  products." 

It  seems  to  us  as  plain  as  words  can  make 
it— too  plain  to  admit  of  argument—that  The 
provisions  of  this  act  have  do  relntiuu  or 
refa«nce  whatever  to  the  exercise  of  che  po- 
lice power  to  regulate  the  "grain  elevator" 
boslness.  We  cannot  discover,  and  counsel 
j  have  faOed  to  i>olnt  out,  a  single  provision  of 
I  tbe  act  that  has  any  relation  to,  or  any  tend- 
ency to  accomplish,  any  such  purpose. 
Aside  from  the  provisions  of  sections  3  and 
4,  for  what  we  may  term  a  buram  of  infor- 
mation as  to  the  state  of  the  markets  and 
rates  of  transportation,  (which  has  no  rela- 
tion to  the  exercise  of  any  police  power,  and 
the  connection  between  which  and  an  eleva- 
tor of  a  capacity  of  1,500.000  bushels,  with 
**all  necessary  spur  tracks,  terminal  yards 
and  other  facilities  to  receive  and  ship 
grain,"  Is  not  apparent,)  the  evident  sole  pur- 
pose of  the  act  is  to  provide  for  the  state 
erecting  an  elevator,  and  Itself  going  Into 
the  "grain  elevator"  businesa  All  the  pro- 
Tlslons  of  the  act  as  to  receiving,  handling, 
storing,  and  delivering  grain  clearly  have 
reference  only  to  tbe  management  of  the 
business  conducted  by  the  state  In  Its  own 
elevator.  The  keynote  to  the  object  of  the 
law  Is,  we  apprehend,  to  be  found  in  the  last 
clause  of  section  4  above  quoted  as  to  the 
intention  of  the  act;  and  so  far  as  relates  to 
the  ri^t  of  the  state,  under  the  police  power, 
to  ref^ulate  this  business,  the  position  of  de- 
fendants' counsel  really  amounts  to  this:  That 
whenever  those  who  are  engaged  In  any  bus- 
laess  which  Is  affected  with  a  public  inter- 
est, and  hence  the  subject  of  governmental 
regulation,  do  not  furnish  the  public  proper 
and  reasonable  service,  the  state  may.  as  a 
means  of  regulating  tbe  business,  Itself  en- 
gage In  it,  and  furnish  the  public  better 
service  at  reasonable  rates,  or,  by  means  of 
mch  state  competition,  compel  others  to  do 
so.  The  very  statement  of  the  proposition 
Is  sufficient  to  show  to  what  startling  results 
It  necessarily  leads.  It  needs  no  argument 
to  prove  that  If,  in  the  exercise  of  the  police 
powo*  to  r^ulate  this  bn^ness,  the  state 
itself  has  a  right  to  erect  and  operate  one 
elevator  at  Dnlnth,  It  has  the  power  to  erect 
and  operate  twenty,  if  necessary,  at  the 
same  point,  and  also  to  erect  and  operate 


elevators  at  every  potut  In  the  state 
there  Is  groin  to  bo  handled  and  stored. 
Uullways  are  also,  under  this  same  iwlice 
power,  the  subjects  of  stato  regulation;  and 
If  It  should  be  deemed  that  thej  were  not 
furnishing  the  public  with  proper  service, 
or  charging  unreasonable  rates,  it  could  with 
equal  propriety  be  claimed  that  it  would  be 
a  proper  means  of  exercising  the  police  pow- 
er of  regulating  the  boslness  for  the  state 
itself  to  constmct  and  operate  competing 
railways.  Tbe  hack  business,  the  pawn- 
brokera'  business,  the  manufacture  and  sale 
of  intoxicating  liquors,  and  numerous  other 
kinds  of  business  tliat  might  be  named,  are 
also  the  subjects  of  state  regulation;  and,  If 
oounsd's  contentloa  is  correct,  we  do  not  see 
why,  as  a  means  at  "regulating"  these  kinds 
of  business,  the  state  ItaeSi  might  not  engf^ 
in  running  hacte,  pawnbrokers*  shops,  build- 
ing and  i^mratlng  distilleries  and  breweries, 
or  even  running  saloons.  But  further  Illns- 
tratlon  cannot  be  neeeBsory.  Tbe  police  pow- 
er the  state  to  regulate  a  bnatneas  does 
not  indude  the  power  to  engage  in  carrying 
it  on.  Police  regnlatlfm  is  to  be  ^eoted  by 
restraints  upwi  a  business,  and  the  adoption 
of  rules  and  regulations  as  to  the  manner  in 
which  it  shall  be  conducted.  While  the  Ju- 
rists of  continental  EhuN^  Bomettmes  in- 
clude nndM"  the  term  "pc^ce  itower"  all  gov- 
ernmental Institutions  which  are  establtBhed 
with  public  funds  for  the  promotion  al  the 
public  good,  yet,  as  understood  In  American 
oonstltntional  law,  tbe  term  means  simply 
the  power  <rf  tbe  state  to  impose  those  re- 
straints upon  private  rights  which  are  nec- 
essary for  tbe  general  welfare  of  all,  and  is 
but  the  power  to  enforce  tbe  nuudm.  "Sic 
utere  tuo  nt  allenum  non  laedas."  The  pro- 
visions of  this  act  have  no  reference  to  the 
regulation,  in  any  such  sense,  of  tbe  "grain 
elevator  bualneas,"  and  the  right  of  the  state 
to  embark  in  the  constractlMi  and  operattmi 
of  these  works  cannot  be  predicated  on  the 
police  power. 

2.  IrrespectiTe  of  the  police  power,  we 
may  concede,  without  deciding,  that  the  leg- 
Islatm-e  has  unlimited  power  to  emba^  at 
the  expense  and  in  behalf  of  the  state.  In  any 
business  or  othw  entorprlae  it  sees  fit,  which 
is  not  prohibited  by  the  constitution.  It  re- 
mains, therefore,  to  consider  whether  the  ele- 
vatw  and  other  works  contemplated  by  this 
act  are  woi'ks  of  internal  improvement*  wltb- 
in  the  meaning  of  the  constitution. 

As  already  stnteil,  defendants'  contention 
is  that  the  prohibition  of  the  constltutloa 
must  be  restricted  to  chann^  of  travel  and 
commerce;  There  is  certainly  nothing  In  the 
etj'mology  of  tbe  words  that  would  thus  limit 
their  meaolng.  "Internal"  means  merely  in- 
terior, or  within  any  limit;  and  "improve- 
ment" means  progress  towards  what  la  bet* 
ter.  or  melioration.  But,  of  course,  etymo- 
logical definitions  of  words  are  not  control- 
ling. If  a  phrase  has,  by  common  usage  and 
undei'stundinib  received  a  fixed  and  definite 
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meaning.  And,  In  mqpport  oC  his  contentlrai 
counsel  appeals  to  wbat  be  claims  has  be- 
come tbe  fixed  historical  meaning  of  "inter- 
nal ImiH'ovenients"  in  the  political  dialect 
vf  this  country.  The  history  of  the  term, 
as  well  as  of  the  causes  which  led  to  the 
adoptltm  of  prOTlsl<ms  in  the  constitutions 
of  many  states  prohibiting  the  state  fi'om  en- 
gaging in  worliis  of  Internal  improvements, 
has  been  gone  Into  rery  ezfaaustiTely  by 
counsel  In  their  brief.  It  is  unquestionably 
true  that  in  the  earlier  history  of  this  country 
the  works  of  "intmial  improTement"  or 
"public  Improremeats"  (the  terms  seem  to 
hare  been  used  Interchangeably*  as  synony- 
mous)  in  which  the  gDremment.  federal  or 
stat^  embarked,  were  channels  of  travel  and 
commerce  such  as  the  c<»utTiictlon  of  tom- 
pikes  and  canals,  and  the  ImiHrovement  of 
rivers  and  harbors.  There  were  two  reasons 
for  this:  First,  In  the  then  ondev^ped  con- 
dition of  oar  country,  highways  tar  trard 
and  commerce  were  the  great  and  urgmt 
need  of  the  pe<H>Ie;  aecond,  in  those  days  the 
tendency  was,  much  more  than  now,  to  limit 
the  functions  of  goremment  to  those  tUngs 
which  were-  necessary  to  aecnre  the  enjoy- 
ment of  life,  liberty,  and  pn^kerty.  Channels 
of  trav^  and  cunmerce  wa«  at  anch  pnbllc 
importance  as  to  be  deemed  by  many  to  come 
within  that  categtHr;  but  beyond  that  It  wa» 
not  Buppoaed  that  It  waa  pn^er  or  oompetemt 
tor  the  Btata  to  onbaA  In  any  public  Im- 
proremeoti,  except  anch  as  strictly  pwtalned 
to  Its  proper  garemmental  taaeOtaa.  Hoice, 
In  tbe  controversy  between  the  two  great 
national  putlea  during  the  last  80  yean  of 
the  first  half  ot  the  present  oentory,  the 
phrase  "internal  Improvements"  was  gener- 
ally, If  not  always,  used  with  reference  to 
the  bnUdlng  of  tnmpCkeB  and  canals,  (and 
latterly  railroads,)  and  the  improvement  of 
rivers  and  hartxx^  because  those  were  the 
only  works,  public  and  internal  In  their  na- 
ture, In  widch  It  was  ^<90sed  that  the  fed- 
eral government  should  embark.  The  same 
was  true  of  the  state  govemmenta.  The  con- 
struction of  roads,  canals,  and  the  like,  were 
the  wly  -wotia  of  Intmial  or  pnbUe  Im- 
provement outside  those  required  In  the 
performance  Of  strlcfly  governmental  func- 
tions. In  ^ch  they  engaged.  But  mt- 
foing  as  the  peofde  were  for  want  <tf 
channels  of  travel  and  commerce^  whldi 
seemed  the  great  desideratum  for  the  de* 
velopmoit  of  the  country,  many  of  the  states, 
for  a  time,  expended  large  sums  of  money, 
and  Incorted  Immense  debts,  In  the  constmc- 
tlcm  of  roads  and  canals,  some  of  which  were 
of  much  value,  and  others  of  to?  little  value, 
tbe  cost  and  management  of  which,  in  many 
cases,  resulted  In  financial  disaster,  bank- 
ruptcy, and  even  state  rqradlatlon.  This  was 
notably  true  In  the  great  financial  crash  of 
1886-S7.  Bxpvlence  demonstrated  that  such 
enterprises  could  not  be  economically  con- 
stmcted  or  profitably  and  pmdently  admln- 
isiored      the  government;  and  hence  many 


at  the  states  not  Mily  made  provision  for 
disposing  of  their  works  of  public  Improve- 
ment, but,  in  view  of  their  bltt^  experience. 
Inserted  in  their  constitutions  provisions  pro- 
hlbltii^  the  state  from  ever  again  engaglng^ 
in  such  undertakings.  The  purpose,  deariy, 
waa  to  remand  all  such  works  to  private  en- 
toprlae,  and  to  protect  the  citizen  from  being 
taxed  for  them.  These  provisions  wei-e  Inoor* 
porated  by  the  people  In  their  constltatlona 
as  precautions  against  Injudicious  action  by 
their  legislatures  or  even  themselves,  if,  in  a 
time  of  inflation  or  popular  excltemoit,  they 
should  be  tempted  to  embark  hi  pnbllc  im- 
provements In  cases  where  they  were  not 
ctmtent  to  wait  the  result  of  private  enter- 
prise. This  state  had  an  exp^ience  of  this 
kind  at  an  early  day,  in  the  adoption  of  the 
$5,000,000  loan  bill,  in  the  form  of  a  consti- 
tutional amendment  The  result  of  that  ex- 
periment is  a  matto-  of  famUiar  history.  la 
the  case  of  the  states,  as  In  the  case  of  the 
federal  government,  It  Is  no  doubt  true  that 
what  was  prominently  In  mind  In  using  the 
term  "works  of  Internal  Improvement,"  or 
"public  improvement,"  were  roads,  canals, 
rivers,  and  other  avenues  of  commerce,  and' 
that  It  was  tbe  evils  resulting  from  the 
states  embarking  in  that  class  of  Imptove- 
mrats  which  chiefly  led  to  the  adoption  of 
these  constitational  jwohlbltlons.  As  already 
suggested,  the  reason  was  that  this  was  the 
only  daas  of  public  works  in  which  the- 
states,  up  to  that  time,  bad  engaged.  No- 
case,  we  admit,  can  be  found,  in  which  it 
has  been  held  tbat  a  grain  devatw  is  a  woiIe 
of  Internal  Improvement;  Cur,  so  fftr  as  we 
can  dlscovw,  Mhmesota  is  the  pitmeex  state 
In  attempting  to  embark  tn  any  such  enters 
prls&  But  it  la  equally  true  that  no  case  can. 
be  found  In  whldt  It  has  been  held  that 
works  of  Internal  ImproTHuent  mean  only 
channels  or  mediums  of  travel  and  commerce. 
Indeed,  even  If  the  tarn  -WBs  to  be  i^ven. 
the  resMcted  meaning  contended  fw*  it  Is  not 
apparent  why  it  would  not  stiU  Include  the- 
wotfcs  omtemplated  by  tUs  act;  for  an  ele- 
vator oa  tbe  navigable  waters  of  a  great 
lake,  with  termhial  connections  with  sll  the- 
railways  c^itoing  at  that  point  and. 
eqidpped  with  "all  necessary  spur  tracks,  ter- 
minal yards  and  other  faculties  to  receive 
and  ship  grain,"  Is  merdy  ancillary  to  llie 
transpwtatlon  ot  the  propoty.  1^  Hurt,  the- 
recdpt  and  stwage  ut  the  grain  intOk  and  Its- 
d^vory  out  of,  such  an  elevatw,  is  bat  a 
part  of  Its  transportatioQ. 

But  we  reject  any  such  narrow  deflnitkm 
ot  the  term  "woAs  of  Internal  Imiffove- 
ment,"  and  we  are  not  without  anthori^ 
for  our  poettlon.  An  act  of  ttie  legislature 
of  Nebraska  authorised  the  Issue  of  bonds 
by  any  county  to  aid  In  the  construction  of 
any  railroad  or  oflur  woik  of  Internal  Im- 
provement  There  was  some  ground,  here, 
to  hold,  upon  the  applicatkm  of  the  doctrine 
of  ejnsdem  generis,  that  the  act  applied 
only  to  works  similar  In  kind  to  railrottds.. 
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But  In  Traver  Herrlck  Co.,  14  Neb.  SS^l, 
15  N.  W.  690,  It  was  held  that  a  water  grlst- 
mtU  erected  for  public  use,  the  rates  of  toll 
to  be  regulated  by  the  county  com  mission- 
ere,  and  being  subject  to  regulation  by  tbe 
legislature,  was  a  work  of  Internal  Improve- 
ment, within  the  meaning  of  the  act;  the 
court  saying  that  tbe  test  for  deta-mlolng 
I  be  charactOT  of  an  improvement  of  this 
kind  is  the  use  for  which  It  is  designed.  If 
It  Is  for  public  use,  stibject  to  legislative  con- 
trol and  regulation,  it  would  seem  to  come 
within  the  meaning  of  the  words  "Internal 
improTement"  In  Blair  v.  Cuming  Co.,  Ill 
V.  S.  363,  4  Sup,  Ct  449,  the  supreme  court 
of  the  United  States,  in  conslmlng  this  same 
act,  held  that  bonds  Issued  to  aid  a  com- 
pany in  imiHwlng  a  water  power  for  the 
purpose  of  pr(q>eUlng  public  gristmills  were 
Issued  to  aid  In  constructing  a  "wmrk  of  in- 
ternal improvement,"  and  ind<n'8ed  the  de- 
clsloa  In  Traver  v.  Merrick  Co.  as  a  correct 
exposition  of  the  statute.  A  statute  of  Kan- 
sas authorized  towns  and  counties  to  issue 
bonds  *for  the  purpose  of  building  bridges 
w  to  aid  in  the  construction  of  ralhroada, 
water  powers  or  other  works  of  Internal  Im- 
prarement*'  Laws  1872,  c.  68,  I  1.  An- 
other statute  declared  all  custom  grlstmllla 
to  be  public  mills,  and  regulated  their  man- 
agement In  Township  of  Burlington 
Beasl«y,  &4  U.  a  310.  It  waa  held  that  bonds 
Issned  to  aid  In  the  constmctlon  of  a  steam 
custom  mill  were  authorized  by  the  statute, 
—in  other  words,  that  a  steam  custom  mill 
ms  a  WOTk  of  Internal  Improvement,— the 
coort  saying  tiiat  ttie  expression  Is  usually 
applied  to  railroads  and  canals,  but  to  con- 
fine It  to  those  two  subjects  would  be  to  give 
the  statute  a  nairov  construction;  also,  that 
railroads,  turnpikes,  buildings,  bridges,  fer- 
ries, rcclntmlns  swamps,  and  the  like,  are 
BO  doubt  Improvements,  and,  If  such  Im* 
ivorements  are  within  the  limits  of  a  town 
or  county,  ttiey  are  Internal  to  such  town  or 
county.  In  this  case,  as  in  others,  the  terms, 
"wocks  of  Internal  improvement,"  "public 
Improvements,"  and  "public  works,"  seem  to 
be  used  as  synonymous.  In  Sparrow  v. 
State  Land  Office  Com*r8.  56  Mich.  567.  23  X. 
W.  315,  tbe  court,  speotdng  through  Justice 
Campbellf  commenting  on  a  provision  In  tbe 
conatltntlon  of  that  state  tbe  same  as  In  our 
own,  says:  "Tbe  phrase  is  as  broad  as  lan- 
guage can  make  It  It  can  make  no  differ- 
ence for  what  direct  or  Indirect  purpose  of 
public  otUtty  an  improvement  is  made,  so 
long  as  It  comes  within  such  a  definition. 
An  wnrks  of  convenience,  whether  for  travel, 
drainage,  cr  Irrigation,  are  similar  In  their 
nature.  Any  such  work  that  Is  deemed  Im- 
portant mough  for  the  state  to  construct  Is 
within  the  rule,  and.  If  not  built  In  the  pet^ 
mltted  way,  p>y  devoting  thereto  the  avails 
vt  any  grant  to  the  state  for  that  specific 
pnrpoaej  Is  within  the  prohibition."  In 
Leavenworth  Co.  v.  Miller,  7  Kan.  493,  in 
eonunentlng  on  a  similar  provision  in  the 


ccmstltution  of  that  state,  the  court  says: 
"The  state,  as  a  state,  is  absolutely  prohil>- 
Ited  from  engaging  in  any  works  of  Internal 
Improvement  We  will  concede  that  this 
prohibition  does  not  extend  to  the  building 
of  &  statehouse,  penitentiary,  state  unlv^- 
slty,  and  such  other  public  Improvemeots  as 
are  used  oclnslvely  by  and  for  the  state  as 
a  sovereign  corporation;  but  it  does  extend 
to  every  other  species  of  public  Improve- 
ment" And  again,  In  tbe  same  case.  In 
enumerating  the  kind  of  improvements 
which  the  state  Is  prohibited  from  making, 
the  court  mentions,  among  others,  drains, 
waterworks,  gas  works,  and  the  like.  These 
cases  clearly  indicate  the  general  under- 
standing of  tbe  Judicial  mind  as  to  the  mean- 
ing of  the  term  "works  of  Internal  Improve- 
ment" as  used  In  statutes  and  constltntloBS, 
and  demonstrate  that  the  courts  have  never 
supposed  that  it  was  to  be  restricted  to 
channels  of  travel  and  commerce,  but,  oa 
the  contrary,  have  always  assumed  that  it 
Included  "any  kind  of  work  that  Is  deemed 
Important  raough  for  the  state  to  construct," 
except  of  course,  as  indicated  In  Leaveo- 
w<H-th  Go.  V.  MlUer,  supra,  those  which  are 
tised  exclusively  by  and  for  the  state,  as  a 
sovereign,  in  the  performance  of  its  govern- 
mental functions,  such  as  a  state  capitol, 
state  uniTeralty,  penltoitlaries,  reforma- 
tories, asylmna,  quarantine  buildings,  and 
the  like;  ftff  educatlim,  tbe  prevention  of 
crime,  charity,  and  the  preaorvatlon  of  pub- 
lic health  are  all  recognized  functions  off 
state  governmoit  The  distinction  between 
buildings  for  such  purposes,  and  an  elevator 
in  which  to  carry  on  the  business  of  storing^ 
grain.  Is  too  palpable  to  require  argument, 
and  the  attempt  to  liken  the  latter  to  the- 
former  Is  little  less  than  absord. 

Tbe  far-reaching  conae<piaiceB  of  restrict- 
ing this  constltutltmal  Inhibition  to  highways 
for  travel  and  commerce  can  readily  be  fore- 
seen. It  would  leave  the  state,  through  lt<*- 
le^slature.  at  liberty,  in  every  period  of  in- 
flatlott  or  KEdtement,  to  embark  in  any  and 
every  other  sort  of  enterprise,  outside  of 
Its  legitimate  governmental  functions,  which 
might  be  deemed  of  public  benefit  It  would 
admit  >u>t  only  of  building  grain  elevators,, 
but  also  of  engaging  in  schemes  of  drainage,, 
irrigation,  developing  waier  powers,  building 
public  grlstmllla,  public  creamoles  and 
cheese  factories,  establishing  stock  yards 
and  packing  bouses,  and  other  like  enter- 
prises, almost  without  Umlt  Certainly,  to 
engage  In  such  enterprises  as  these  at  the 
expense  of  the  taxpayers  of  the  state  Is 
quite  as  much  within  the  mlscblefo  aimed 
at  by  the  constitution  as  to  engage  in  the 
construction  of  highways  for  commerce;  and 
there  Is  even  less  excuse  for  it  for  public 
highways  for  traffic  and  travel  are  of  more 
general  public  Importance,  and  less  capable 
of  being  furnished  by  unaided  individual  en- 
terprise. 

The  time  was  when  the  policy  was  to  con- 


Digitized  by 


886 


NOBTHWESTEBN  BBPOBTBR,  VOJU  57. 


(Minn. 


flne  the  ftmcttoiu  of  gorenimmt  to  tbe  Itm- 
ItB  Strictly  necenaiy  to  secnre  tbe  enjt^ment 
of  life,  liberty,  and  Tprojf&tty.  The  old  let' 
feraonlui  maidm  was  that  the  eountrr  1* 
gOTcraed  the  beat  tbat  Is  gorenied  the  least 
At  present,  the  tendency  la  all  the  other 
way,  and  towards  socialism  and  paternalism 
In  government  This  tendency  Is,  perhaps, 
to  some  extent  natural,  as  well  as  Inevitable, 
as  popoiattoa  becomes  more  denae,  and  so- 
ciety tM&,  and  more  ctnnplac  In  its'  rela- 
tions. The  TPlsdom  of  such  a  p<dlc7  Is  not 
for  the  courts.  The  people  are  supreme, 
and,  If  tta^  wish  to  adopt  aiuib  a  <ihange  in 
tiM  theorr  ct  gorernment  >t  la  their  rl^  to 
do  aa  But  la  order  to  do  It  th^  must 
amend  the  constitntlon  at  the  state.  Tbe 
present  constitntlon  was  not  framed  on  any 
niefa  lines. 

It  Is  always  a  d^cate  as  well  as  an  nn- 
gradooa  taA  to  declare  invalid  an  act  of 
a  co-OTdlnate  braocii  of  tb»  gorwmnent  and 
should  never  be  done,  except  In  cases  free 
from  reasonable  doubt  BdI  flke  legislature 
la  not  the  people,  any  more  than  are  the 
ezecntlTe  and  Jndldary.  Uke  them.  It  is 
a  branch— doabtleaa  the  most  impMtant  one 
—of  tlM  gorenunsBt  and,  equally  with  them, 
subject  to  tlie  HmitatloDs  imposed  by  tbe 
ctnstltntloD;  and,  vbeBerer  it  tias  deaHy 
transcended  those  Umitatlona,  it  Is  flie  duty 
of  the  Judiciary  to  so  dedaret.  Tlie  act  now 
under  ccmslderatlcm  seems  to  ne  so  clearly 
in  Ti<totl<m  of  the  constitution  that  it  Is  our 
bounden  duty  to  so  htdd.   Ordw  rermed. 


In  rt  ASSIONMBNT  OF  STATB  BANK. 
FLBTOHBB  T.  08BOURN  et  al. 
(Snprane  Court  of  Minnesota.    Jan.  5,  1894.) 
BiJTKS— Pkopsrtt  in  Drafts  Dbpobitkd  fob 

COLLKCTIOS. 

1.  The  general  mle  is  that  npon  a  d^slt 
behig  made  by  a  customer  In  a  oank,  In  the 
ordinary  coarse  of  bnaioesa,  of  money  drafts 
or  other  negotlBble  p^ter,  received  and  credit- 
ed as  mon^,  the  title  of  the  money  drafts  or 
other  paper  immediately  becomes  the  proi»- 
erty  of  the  bank,  which  becomes  debtor  to  tbe 
depodtor  for  the  amonnt;  and*  if  no  other 
facts  appeared  except  these,  they  would  lie 
held  to  conclu^Tely  show  that  such  was  the 
intention. 

2.  Bat  tiie  QnestlOB  fs  one  of  the  agreement 
of  the  parties,  and  neithw  the  fact  that  the  in- 
dorsement of  the  paper  by  the  cnstomer  was 
unrestricted,  nor  that  he  was,  before  cottectloa, 
credited  with  the  amount  on  his  accoant,  with 
the  privilege  of  drawing  against  it,  is  conclusive 
on  toe  question  of  the  ownerehip  of  the  pappr. 
If  it  was  in  fact  ddivered  to  tbe  banlE  for  col- 
lection, or  for  "collection  and  credit"  a  credit 
to  the  cnstomer  before  ctrflection  will  be  deem- 
ed merelr  {wovUooal,  which  tbe  bank  may  can- 
cel if  the  paper  Is  not  paid  by  the  maker  or 
drawer. 

3.  Bvldence  In  this  case  considered,  and 
hM  to  justify  the  finding  that  the  bank  held 
certaiQ  drafts  for  collection  as  agents  of  the 

petitioners. 

(Syllabus  by  the  Court) 


Appeal  from  district  court  Hennepin  coun- 
ty; Smith,  Judges 

Petition  by  (Siades  P.  Osboum  and  Darld 
F.  OliiTk,  partners  asOaboum  ft  (Hark,  against 
George  H.  Eletdier,  assignee  of  the  State 
Bank,  insflirent  tor  an  order  requiring  the 
assignee  to  retam  to  them  certain  drafta. 
From  an  order  in  favor  <rf  petitioners,  tbe 
assignee  appeals.  Afflrmed. 

J.  F.  HcGee,  for  appellant  J.  U  Dob- 
bin, for  respondents. 

MITOHBLU  J.  The  petltlonera,  having 
drawn  In  their  own  favor  two  drafts  on 
third  parties,  payable  In  60  days,  indorsed 
them  by  unrestricted  indwuements,  and  de- 
livered them  to  the  State  Bank,  of  which 
they  were  coetomers,  and  with  wUcb  they 
had  an  open  and  current  bank  account 
The  bank  credited  the  amount  ot  the  drafts 
(less  the  interest  at  eight  per  cent,  per  an- 
r.om  uulll  maturity)  to  the  credit  of  petition- 
era'  account  against  whleta  they  wtra  en- 
titled to  draw  by  cbed^;  but,  as  a  matta-  ta 
fact  they  lievex  did  draw  against  It  Uiey 
having  a  balance  to  their  credit  when  tbe 
bank  failed,  much  larger  than  the  ankonnt 
of  the  drafta.  Before  the  drafts  were  paid, 
and  while  they  ware  atill  In  its  possea^n. 
the  bank  failed,  and  made  an  aaafgnment  of 
Its  property  for  the  benefit  of  Its  credltwa. 
The  petitioners  tb^eopcm  stopped  paynMut 
of  the  drafts,  and  now  ask  that  the  fimiimtft 
of  the  bank  be  ordered  to  return  thun,  dalm- 
ing  that  they  arc  still  their  pnq>erty,  and 
that  the  bank  held  tbem  aa  their  agent  for 
collection.  It  might  at  first  i^fat  strike 
many  that  the  facts  that  tbe  IndorsemenU 
of  tbe  petitioners  were  onreetricted,  and 
that  the  amount  of  the  drafts  was  placed 
to  th^  credit  with  a  privilege  o€  drawing 
against  U  cliet^  would  be  comclnslve  tlut 
the  drafts  immediately  became  the  pmperij 
of  the  bank;  but  we  are  satisfied  that  upon 
both  principle  and  authority  there  la  no  hard 
and  fast  rule  on  the  subject  There  la  no 
question  but  that  the  general  rule  Is  that 
upon  a  deposit  being  made  by  a  customer 
In  a  bank.  In  the  ordinary  course  of  business* 
of  money  drafts  or  other  negotiable  papw, 
received,  and  credited  as  money,  the  title  of 
the  money  drafts  or  other  paper  immediately 
becomes  the  property  of  the  l>ank;  which 
becomes  debtor  of  the  depositor  for  the 
amount;  and,  if  no  other  facts  appeared 
except  these,  they  would  tw  hdd  to  con- 
clusively show  an  intention  of  the  parties 
that  the  pap^  should  Immediately  become 
the  proper^  of  the  banlt.  But  after  all, 
the  question  Is  one  ot  tbe  agreement  of  the 
parties,  either  express  or  Implied,  from  the 
general  course  of  business  between  them. 
There  can  be  no  doubt  tbat  If  a  draft  or 
other  paper  la  d^vered  to  a  bank  toi  col- 
lection, the  mere  fact  tbat  the  Indorsement 
of  the  owner  Is  unrestricted,  will  not  aa 
between  him  and  the  bank,  make  tbe  latto' 
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(be  owner  of  the  property.  Neither  Is  It  con- 
<}QstTe  Dimii  the  question  of  ownership  of 
(be  paper  that  befwe  collection  the  amount 
of  It  Is  credited  to  the  customer'B  account, 
against  which  be  has  the  privUege  of  draw- 
iae  br  check.  It  has  been  fiwiuently  held, 
iritb  tbe  approral  of  the  best  text  writers, 
tttat  if  paper  Is  deUrered  by  a  cnstomer  to  a 
bank  for  coUectlon,  or  "for  collection  and 
<ndlt,"  a  credit  of  the  amount  to  tbe  cus- 
tomer before  and  In  anticipation  of  collection 
irill  be  deemed  merely  provisional,  and  tbe 
jMirilege  of  drawing  against  it  merely  gratul- 
tooB,  EDd  that  tbe  bank  may  cancel  the  credit, 
<r  charge  back  the  paper  to  the  customer's 
locoQQt,  tf  It  Is  not  paid  by  the  maker  or 
drawee.   Giles  t.  Perkins,  9  East,  12;  Lerl 
T.  Bank,  5  Din.  101;  Balbach  t.  Pretlnghuy- 
aea,  15  Fed.  675.  Tbe  rlglit  of  banks  to  do 
iiia  In  case  of  the  deposit  of  checks  on 
4tber  banks,  without  any  special  contract, 
fi  generally  ezerdsed  and  recognized.  This 
is  Inconsistent  with  tbe  Idea  that  the  title 
to  tbe  checks  passes  ab9<4ately  to  tbe  bank, 
jnd  is  only  consistent  with  the  theory  that 
the  bank  is  the  agent  of  the  customer  for 
collection,  notwithstanding  the  credit  of  tbe 
tatter.  2  Morse,  Banks,  i  R86;  Hoffman  t. 
Bank,  46  N.  J.  IjUW,  604.  Of  course,  in  all 
sneh  eases  the  bank^,  like  a  factor,  has  a 
iien  for  advances  made  on  the  faith  of  the 
paper,  and  consequently  the  claim  of  the 
«ostomer  may  be  modified  by  the  state  of 
Us  Bcoount     No  such  queatlon,  however, 
arises  In  this  case;  the  balance  of  the  peti- 
ikmen*  account,  Independent  of  these  drafts, 
1>elng  In  their  favor  at  the  time  of  the  fall- 
ore  of  the  bank.  The  aatborltles  on  this  sub- 
ject are  quite  fnlly  collated  In  Morse  on 
Banking,  |  573  et  seq.  See,  also,  Paley,  Ag. 

note;  and  Story,  Ag.  I  228,  note  2.  In 
examination  of  tbe  cases  there  should  be 
kept  In  mind  the  distinction  between  those 
where  the  papa  was  still  in  the  hands  of 
the  bank,  or  Its  assignee  In  bankruptcy,  and 
those  where  the  bank,  dothed  1^  the  custom- 
er with  the  Indicia  of  ownership,  had  trans- 
ferred tbe  paper  or  It*  proceeds  to  a  bona 
flde  purchaser.  Tbe  distinction  Is  dear  on 
prlnelple,  and  is  generally  recognised  by  the 
antborfties. 

It  remains  to  apply  these  principles  to  tbe 
tacts  ot  this  case.  The  petitioners  com- 
menced doing  business  with  this  bank  over 
aeven  years  ago.  When  they  ^ened  an  ac- 
count with  the  bank  they  received  a  pass 
tmric.  npm  which  their  debits  and  credits 
were  entered.  On  the  front  leaf  of  this  Ikk^ 
is  tbe  following  statement:  ^TTbls  bank,  In 
recrivlng  checks  or  drafts  on  deposit  or  for 
collection,  acta  only  as  your  agent,  and,  be- 
yond carefulness  in  sdecting  agents  at  other 
points  and  in  forwarding  to  tbem,  assnmes 
no  responsibility."  The  language  of  this 
«tntement  will  not  admit  of  the  construction 
Calmed  for  it  by  tbe  assignee,— that  it  re- 
fierB  only  to  tbe  paper  left  with  the  bank  for 
«Dlkctton  witbont  credit  to  the  account  of  tbe 
T^7H.w.no.5 — 22 


customer.  What  was  Intended  by  It  Is  best 
shown  by  tbe  testimony  of  the  cashier  (after-, 
wards  presldrat)  of  the  bank.  He  saya; 
"The  Intention  of  It  undoubtedly  is  this: 
that  If  we  should  have  to  send  the  draft 
for  collection  at  Chicago  or  Oshkosh  or 
wherever  the  case  may  be,  and  if  the  bank 
up  there  should  send  us  paper  that  snbse- 
qaentiy  turned  out  to  be  no  good,  It  would 
not  fall  on  the  State  Bank,  but  on  tbe  party 
who  has  discounted  or  sold  It  Question. 
And  you  regard  yourselves  as  the  agents  of 
Oaboum  &  Clark?  Answer.  In  case  the  col- 
lecting bank  should  fall  to  collect  It  They 
[the  collecting  correspondent]  might  send  a 
draft  on  Chicago  or  New  Torlc,  and  the  draft 
might  be  no  good  when  we  got  It  there. 
That  la  the  reason  that  these  lines  are  print- 
ed in  there."  Th6  purport  of  all  this  Is 
that,  beyond  tbe  exercise  of  care  In  the  selec- 
tion of  ocKTespondents  and  fwwardlng  the 
paper  to  them,  tbe  entire  risk  of  collection 
was  on  the  ■  customer;  and  only  when  the 
proceeds  were  actually  received  by  the  bank 
did  It  unconditionally  assome  the  relation 
of  debtor  for  tbe  amount  It  Is  needless  to 
suggest  that  the  bank  could  not  be  agent  for 
collection  and  owner  of  tbe  paper  at  the 
same  time.  The  evidence  also  Is  that  there 
was  no  subsequent  conversation  between  the 
petitioners  and  the  bank  officers  "changing 
this  statement"  During  tbe  years  that  fol- 
lowed, the  petitioners  were  accustomed  to 
deposit  paper,  and  take  credit  for  It  on  ac- 
count, the  same  as  In  the  case  of  these 
drafts;  and  whenever  any  of  tbe  paperl 
came  back  uncollected  the  bank  charged 
it  np  to  their  account,  or  they  gave  their 
check  toe  It,  and  took  back  tbe  paper.  It 
does  not  appear  that  such  paper  was  ever 
protested  for  nonpayment  or  that  tbe  peti- 
tioners ever  waived  protest  on  It  or  that 
Its  return  to  them  In  the  mannw  Indicated 
bad  any  reference  to  any  liability  on  their 
part  as  indoraers.  On  tbe  contrary,  It  ap- 
pears that  this  was  done  In  accordance  with 
a  general  understanding  between  the  parties 
that  whenever  any  of  the  paper  was  not 
paid  the  bank  was  either  to  charge  It  np  to 
the  petitioners*  account  or  that  they  would 
give  their  check  for  It,  and  take  it  np.  It 
does  appear  that,  when  tbe  petitioners  were 
doubtful  about  paper  being  paid,  they 
would  give  It  to  the  bank  for  collection  with- 
out taking  any  credit  for  it.  It  likewise  ap- 
pears that,  where  credit  was  given  tor  tne 
paper,  the  bank  would  enter  It  among  tbelr 
discounts;  while,  If  no  credit  was  given, 
they  would  enter  It  among  their  collections. 
But,  as  this  was  a  mere  matter  of  book- 
keeping, of  which  the  petitioners  bad  no 
knowledge,  it  Is  a  matter  of  little  or  no 
weight  There  Is  other  evidence  having  more 
or  less  bearing  upon  the  question,  but  what 
we  have  stated  Is  of  iteelf  soffldent  to  Justify 
the  findings  of  tlie  court  that  the  bank  held 
these  drafts  merely  as  agents  for  collectim, 
that  It  did  not  assOme  the  absolnti>  relation 
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ot  debtw  for  the  amount  until  collected  and 
received,  and  tbat  the  credit  before  collection 
was  merely  omdltlMul  w  provlskHiaL  Ordo: 
affirmed. 


STATE  T.  WILSON. 
(Suprwne  Goart  of  South  Dakota.  Jan.  13, 

1894.) 

Cbuuhaj.  Law— Etidbnoe— Opikiok  of  Witnbbs 

AB  TO  DBrBNDjLNT'a  GmlX. 

Upon  the  trial  of  a  criminal  action  a  vit- 
neu  for  the  itato  was  aiked  on  croH-examina' 
tion  if  he  did  not  admit  on  the  preliminary  ex- 
amination that  be  had,  and  had  expressed,  a 
feeing  against  the  prisoner.  He  answered: 
"No,  sir.  I  testified  on  the  preliminary  exam- 
ination, and  npon  a  direct  question,  that  I 
thooffht  the  prisoner  was  guilty,"  Qaestjon  by 
defendant;  ''And  you  formed  that  opinion,  then, 
in  advance  of  any  trial?'  The  witness  answer- 
ed that  he  did.  ffe/d,  that  neither  these  Ques- 
tions nor  anawoa  oitltled  the  state  to  uiow 
by  him  on  redirect  examination  what  his  opin- 
ion was,  at  the  time  of  the  trial,  as  to  defend- 
ant's ffuUt  or  innocence,  and  that'  allowing  the 
state  to  aslc,  and  the  witnees  to  answer,  againdt 
defendant's  objection,  the  direct  question  If  he 
Htill  had  the  opinion  that  the  defendant  was 
iriiilty,  was  prejudicial  error. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  IJncoln  county;  F. 
R.  Aikens,  Judge. 

John  T.  0.  Wilson  was  convloted  oC  rape, 
and  brings  error.  Reversed. 

O.  8.  QUTcffd,  A.  F.  Orandall,  and  a  8. 
Palmer,  for  plaintiff  tn  error.  Goe  L  Craw- 
ford, Atty.  Qen..  and  H.  B.  Rndolpta,  tot  de- 

teodant  in  error. 

KELLAM,  J.  At  tiie  March  term.  1888, 
of  the  circuit  court  In  and  tor  Lincoln  coonty, 
plaintiff  in  error  was  ctmrlcted  of  the  crime 
of  rape  upon  the  pancm  of  a  girl  then  under 
the  age  of  consent  The  recwd  is  l»otigbt 
to  this  court  for  review  upon  a  writ  of  er- 
ror. Upon  the  trial.  Dr.  J.  M.  Lewis  was 
Bwom  and  examined  as  a  witness  in  b^ialf 
of  the  state.  He  testifled  that  a  day  or  two 
after  the  offense  was  alleged  to  have  been 
committed,  he,  then  being  the  family  phy- 
sidan,  was  called  to  see  the  girl,  and  he  then 
made  an  examination  of  her  person,  and 
stated  to  the  jury  the  result  of  such  examina- 
tion. Upon  cross-examination  he  was  asked 
this  question:  "I  will  ask  If  you  did  not 
admit,  doctor,  on  the  preliminary  examina- 
tion, that  you  had  a  feeling  against  the  pris- 
oner, and  that  you  had  expressed  a  feeliog?" 
His  answer  was:  "No,  sir.  I  testified  on 
tbe  preliminary  examination,  and  npon  a  di- 
rect question,  that  I  thought  the  prisoner  was 
guilty.  Qu^tlOD.  And  yon  had  formed  that 
opinion,  then.  In  advance  of  any  trial?  An- 
swer. I  had  formed  an  opinion,  yes,  sir,  I 
will  say,  in  advance  of  the  trial.  I  had  not 
heard  the  testimony  at  that  time.  I  had  not 
that  opinion  at  the  time  I  made  tbe  examina- 
tion." He  then  testified,  on  his  redirect  ex- 
amination: "I  testified  on  the  stand  before 
I  beUered  him  gull^.   I  formed  that  opinion 


after  having  made  the  examination,  and  thai 
beard  the  statement  of  the  MoulUas  in  con- 
nection with  It  Tbia  la  what  my  opinion 
was  based  npon."  He  was  then  asked  Ixy 
the  state:  "Yon  have  that  opinion  yet?" 
Tbe  defendant  plaintiff  In  error,  objected. 
The  court  overmled  tbe  tAtiectiaa,  and  al- 
lowed the  wltnesB  to  anaww,  remarking:  "It 
would  not  be  proper  U  you  had  not  brongbt 
that  matter  ont  on  croas-oamlnation."  The 
witness  answered:  *'I  have  that  (qtlnlon  yet" 
We  think  this  question  and  answer  should 
have  been  excluded.  In  the  first  plaoe^  It  is 
hardly  correct  to  say  that  the  matter  ot  tbe 
doctor's  having  an  opinion  as  to  the  guUt  or 
Innocence  of  the  accused  was  called  ont  by 
the  cross-examination.  The  answw  that  he 
"thought  tbe  prisoner  guilty"  was  vduntarj 
on  his  part,  and  was  not  responslTe  to  the 
quesUcm  propounded  to  blm.  The  question 
was  whether  w  not  he  had  formvly  taBtlfled 
that  he  entertained  and  had  expressed  a  Ced- 
ing against  the  prisoner.  HiIs  did  not  In* 
volve  or  call  tor  an  expression  of  his  opin- 
ion as  to  whether  the  accused  was  guilty  of 
the  offense  for  which  he  was  being  tried.  He 
might  have  believed  him  bmocent,  and  yet 
on  other  accounts,  have  felt  very  hostile 
towards  him;  or  he  might  have  thought  him 
guilty,  and  yet,  for  personal  reasons,  bare 
felt  very  friendly  towards  him.  The  ques- 
tion asked  only  required  him  to  say  whettier 
or  not  he  had  on  the  preliminary  examination 
testified  that  he  bad,  and  had  erpraaed,  "a 
feeling  against  the  prisoner."  This  queeUoa 
he  answered  plainly,  "N<^  sir;"  and  tbe  an- 
swer should  have  stopped  there,  for  the  ques- 
tion was  fully  and  completely  answered;  but 
he  went  further,  and  volunteered  the  state- 
ment that  he  did  testify  that  he  thought  the 
prisoner  guilty.  If  defendant  bad  then  aaked 
to  have  tbat  part  of  the  answer  stricken  out, 
the  court  should,  and  doubtiess  would,  have 
so  wdered;  but  the  damaging  fact  had  ipme 
to  the  Jury,  and  doubtiess  made  Its  Impres- 
sion upon  their  minds.  To  counteract  Its  ef- 
fect as  much  as  pmsibl^  defendant  thai  un- 
dertook to  show  by  a  single  quasticm  to  the 
witness  tiiat  the  opinion  referred  to  was  one 
formed  In  advance  of  the  trial,  and  before 
he  could  know  from  awom  witnesses  the 
facts  In  the  case.  The  witness  frankly  ad- 
mitted that  it  was.  Then,  In  answer  to  direct 
InterrogatiHies  by  the  state,  the  witness  stat- 
ed tbat  such  opinion  was  formed  from  his 
examination  of  the  girl,  and  the  statements 
of  the  famUy.  TTien  came  the  challenged 
question:  "Ton  have  that  opinion  yet?"  nils 
was  equivalent  to  asking  the  witness  his 
present  opinion  as  to  whether  the  accused 
was  guilty  or  Innocent  Coming  from  the 
state,  the  question  could  have  had  but  one 
purpose,  and  that  was  to  let  the  Jury  know 
what  the  doctor  thought  about  the  defend- 
ant's guUt  or  Innocence;  and  this  the  state 
was  not  oititied  to  show,  nor  the  Jury  to 
know.  The  defendant  was  not  answa^ble 
for  the  irresponsive  answer  of  the  witneaa 


Digitized  by 


8.D.) 


OBISWOLD  v. 


I.  SUKDBAOK. 


839 


tbat  be  testified  at  the  prdiminary  examina- 
tion that  be  beltered  the  accused  fuUty;  and, 
evm  If  he  were,  sncb  answer  would  not  en- 
title the  state  to  ask  bim  what  hia  opinion 
was.  aa  to  the  defendant's  guilt  or  innocence, 
at  the  time  of  the  trlaL  It  mvat  be  remem- 
bered that  the  doctOT  was  the  state's  witness. 
In  the  croes-examlnatlMi  he  was  asked,  not 
whether  he  had  any  tU  feeling  towards  tbe 
defendant,  or  any  opinion  as  to  his  guilt  or 
bmocencfl^  dther  at  the  time  of  the  prelim- 
inary examlnatkm  or  at  the  time  fxf  the  trial, 
bat  simply  If  be  testified  at  tbe  preliminary 
examlnatitm  that  be  'Qiad  «  feeling  against 
the  pzlscnier."  Z  tblnk  no  answu  the  wlt- 
ncaa  could  make  to  tbls  question  would  open 
the  door  to  the  admission  of  hla  Independ- 
ent atatemcmt,  In  answer  to  a  direct  question 
by  the  state,  that  he  then,  at  the  time  of  the 
trial.  belleTed  the  accused  guilty.  That  was 
the  rezy,  and  tbe  only,  question  to  be  sub- 
mitted to  the  Jmry;  uid  I  can  hard^  oon- 
celre  <tf  a  case  In  which  the  state  would  be 
allowed  to  aak  one  of  its  own  witnesses  If 
he  did  not  beUere  tba  accused  guilty.  Tbe 
doctor  was  evidently  a  man  of  siqwrlor  Int^* 
llgenoe,  and  of  high  standing.  With  his 
knowledge  of  the  facta,  bis  ddiberate  opinion, 
expressed  tmder  oath,  would  naturally  have 
effect  upon  the  Jury.  The  accused  was  en- 
titled to  their  CMudentlous  conduaion  from 
tbe  facts  hi  evidence,  uninfluenced  tty  tbe  be- 
lief od!  any  other  person  as  to  hla  guilt  or  In- 
nocence.  We  beUere  the  court  erred  In  al- 
lowing tbe  state  to  ask,  and  tbe  witness  to 
answer,  the  questlMi  objected  to. 

Ottier  questions  of  error  are  raised,  but,  as 
tbe  same  questions  are  not  Uk^  to  occur  on 
another  trial,  we  do  not  discuss  them.  The 
Judgment  of  the  circuit  court  Is  rerersedt  and 
the  cause  remanded  f(«  a  new  trial. 


aSISWOLD  T.  aUNDBAOK  et  aL 
(Snpreme  Gonrt  of  Soath  Dakota.   Dec.  H 

1893.) 

RBPLBnn  —  Redblitirt  Bond  —  Bstoppkl— At- 

MCBHBNT  — LUBlUTlSa  OW  OmOBB  —  nUDDO^ 
tMXT  COKTIIAKOU  — WBO  MAT  ATtAOX  —  IH- 

STEconona. 

L  When  personal  property  la  the  hands  of 
a  tlilrd  person  la  attached  as  the  property  of  the 
attachment  debtor,  and  enamerated  la  the  re- 
turn of  the  attadtine  officer,  and  sach  third  per- 
son institates  an  acuon  in  daim  and  delivery  to 
procure  a  return  of  the  proper^  to  himself, 
out,  before  the  vrop*^  Is  actual?  returned  to 
Ilia  poascsslon  by  tiie  attMhIng  officer,  such  offi- 
cer gives  a  redelivery  bond,  and  retaina  tbe 
poaseasion  of  the  property,  auch  officer  ia  estop- 
ped from  denying  that  bJI  the  goods  mentioned 
in  his  attachment  return  were  not  in  Ills  posses- 
idon  at  the  time  the  writ  ot  r^evin  was  ex- 
•.•cnted.  He  la  concluded  by  tlie  recital  In  liia 
return  on  tbe  attachment  and  In  the  redellvoy 
bond. 

2.  In  the  attadmiuit  of  iwrsonal  estate,  the 
officer  executing  the  writ  acQuirea  a  si>ecial 
property  In  It,  and  the  right  to  its  cnstody  and 
poaseBsion.  For  any  wrong  to  It,  the  risfat 
of  action  is  In  the  officer,  as.  In  any  termlnaoon 
at  the  easflte  ho  Is  aeoonntable  for  tha  propvty. 


dther  to  the  creditor  or  debtor.  His  ris^t  over 
the  property  is  Ind^ndrat  of  the  creditor  or 
debtor,  aa  in  a  given  event  he  ia  reaponaitde  for 
It  to  the  debtor,  and  in  aootha  event  to  the 
creditor.  But  this  rl^t  only  exists  so  long  a> 
that  special  proper^  continues  in  hia  possession, 
or  ia  wronnully  taken  from  him.  If  he  per- 
mits the  debtor  to  retain  possession  of  It,  it  can 
be  held  by  snbsequoit  attachments  or  a  snbae- 

Jaent  pnrebaser  nee  from  the  attachment  11^ 
t  It  la  tamed  over  to  the  alleged  creditor,  he 
may  appropriate  It  or  misappropriate  it  in  such 
a  way  that  It  or  Its  proceeda  cannot  be  forth- 
coming to  answer  any  Judgment  which  may  be 
rendered  in  the  attachment  ault. 

3.  Q..  the  plaintiff  in  a  claim  and  delivery 
action,  claimed  to  be  the  owner  of  pr(^rty 
which  had  been  attached  aa  the  property  of  S. 
Upon  the  trial  the  attaching  officer  attempted 
to  Justify  the  taldng  under  the  attachment  pro- 
ceedings, and  gave  a  redelivery  bond,  as  pro- 
vided by  statute,  to  retain  the  possession  of  the 
goods,  and  at  once  turned  tiie  goods  ovw  to  the 
agent  of  the  plaintiff  In  the  attaclmient  proceed* 
ing.  Hdd,  that  this  action  on  the  part  of  the 
officer  released  the  lien  of  the  attachment,  and 
the  officer  became  a  bespasser  from  the  begin- 
ning. 

4.  A  creditor  cannot  attack  a  conveyance 
on  the  ground  of  frand,  merely,  upon  his  con- 
tract ri^t.  Before  he  can  do  so,  he  must 
either  have  an  attachment  or  execution  upon 
penKHUl  property,  or  a  Judgment  at  law  or  a 
decree  In  equity  upon  real  estate.  No  mere 
outsider,  or  person  having  no  lien  either  by  con- 
tract or  procesa,  can  litigate  any  qneation  of 
fraud  arising  upon  tbe  purchase  or  transfer  of 
propertyby  other  persons. 

5.  When  the  court  has  already  charged  the 
Jury,  in  aubatance,  that  the  plaintiff  haa  eatab- 
lished  his  ownership  and  right  of  poBsesaion  to 
the  properiT  In  iitl^tion,  it  will  be  regarded  as 
harmless  error  if  he  refuse  to  charge  them  that 
the  burden  of  proof  rests  upon  the  plaintiff  to 
establiah  his  right  to  tbe  property. 

(SylUbus  by  the  Court) 

Appeal  from  circuit  court,  Ulnnehaha 
county;  Frank  R.  Alkena,  Judge. 

Action  in  claim  and  delivery  by  A.  W. 
Orlswold  against  John  Sundback  and  W.  O. 
Lund.  Plaintltt  bad  Judgment,  and  defend- 
ants appeaL  Afllrmed. 

R.  W.  Hobart,  U.  8.  O.  Obflrry,  and  a  8. 
Palmer,  for  appellants.  Wlnsor  &  Kit- 
tredge,  for  respondent 

BENNETT,  P.  J.  This  is  an  action  In 
claim  and  delivery,  in  which  tbe  plaintiff, 
Orlswf^d,  dalms  of  tbe  defcoidants,  who  are 
tbe  sheriff  and  deputy  sheriff  ot  Minnehaha 
county,  tbe  posseasiwi  of  a  quantity  of  mer- 
chaudlae  which  was  taken  from  said  Qria- 
w<dd  by  them  hy  Tirtua  of  a  writ  of  attqdi- 
ment  sued  out  la  sn  acU<Mi  wber^  one  Ja- 
cob BbSOx  mm  plaintifr,  and  <me  W.  L  Sib- 
bison  was  defendant  The  facts,  as  they 
appear  fnnn  the  recnd,  are,  in  aulMtanc^  as 
follows:  On  the  8th  day  of  April.  1S91,  W. 
I.  SlbUs<m  bad  a  stoA  of  mendiandlse  at 
DeU  Rapids,  a  D.  About  tbat  time,  Jacob 
Halah  commenced  an  action  against  tne 
said  Slbblson  tw  the  purpose  of  enfimrcinv 
tbe  collectitm  of  a  debt  which  Slbblson  owed 
Halah.  Soon  after  the  action  was  com- 
menced, Slbblson  sold  tlie  stodt  of  goods  to 
the  plaintiff,  Qriswold,  and  he  took  poasea- 
slon  of  tbem.   On  the  aoth  day  <tt  AffefL 
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Haldi  ^odved  »  writ  oi  attadunent,  and 
placed  tt  In  the  hands  ot  fb»  defenduitB. 
floDdback  and  Lnnd,  wbo  were,  respedlT^. 
the  sheriff  and  d^tr  sheriff  of  Minnehaha 
county,  where  the  goods  were.  By  Tlrtot 
•f  the  writ  of  attachment,  these  <^cenr 
lerled  npon  and  took  possession  of  the  stock 
«f  goods.  On  the  23d  day  of  April,  Gris- 
WKdd,  the  plaintiff  and  reipond«it  In  the 
case  at  bar,  replerled  the  coods  from  ttie 
■herlff,— the  coroner,  by  vlrtne  of  the  writ  ct 
leplerln,  taking  them  Into  his  possession; 
and  within  three  days  thoneafter  the  d^end- 
snts,  Sondback  and  liund,  executed  an  nn- 
dsrtaklng  or  reddtrery  bond  as  required  by 
the  statute,  and  they  were  retomed  to  them 
liy  the  coroner.  In  the  case  at  bar  the 
yiUntlff  and  respwdent;  Orlswtdd,  claims 
Ibe  ownership  of,  and  the  right  to  the  pos- 
session of,  the  goods.  The  defendants  Jns- 
IStj  the  tsldng  of  them,  and  the  right  of  the 
possession,  by  virtue  of  the  writ  of  attach- 
ment lamed  In  ttie  case  <a  Halsh  t.  SIbMson. 
Upon  the  trial  of  the  cause  the  plaintiff  tes- 
Ufled  as  to  the  purchase  and  taking  posses- 
rioD  of  file  goods;  and  SibbtsoBi,  as  to  ttie 
sale  and  ddlTery  of  them  to  the  plaintiff. 
The  value  of  the  goods  was  also  shown  by 
several  witnesses.  After  the  plaintiff  rest- 
ed tiie  defendant  Jntrodnced  the  attachment 
ptoceedlnga  in  the  case  of  ^Ish  v.  Stbbl- 
son,  the  return  of  the  sho-lfl,  and  the  regain* 
hig  of  tiie  property  trom  the  ooroner  by  giv- 
ing the  bond  as  regdred  by  law.  White  the 
defendant  Lund  was  upoa  tiie  stand  aa  a 
witness,  he  stated  as  a  part  of  his  testlmoiy. 
siion  croBs-ezamlnatlon,  tiiat  after  the  pn^i- 
•Tty  had  been  taken  trom  him  by  the  coro- 
■er  In  replevin  In  this  action,  and  been  re- 
delivered to  him  by  virtne  of  the  redelivery 
bond,  he  (Lund)  turned  It  over  to  one  R.  W. 
Hobart,  attnn^  for  tiie  attachment  creditor, 
and  who  was  alao  attorniT^  tar  the  defend- 
ants In  tills  action.  The  fiict  that  tiie  good* 
were  by  the  Aeriff  turned  over  to  tiie  attor 
of  the  attaching  ireditov  alao  appear  • 
from  the  return  of  the  sheriff.  This  fac: 
feeing  thos  establlifhed,  the  court  ruled  tha: 
the  plaintiff  was  entitled  to  recovo-,  and 
that  the  attachment  proceedings  were  no 
JostlflcatlMi  for  taking  the  goods  from  the 
shwiff,  and  that  ttie  defendants  were  tres- 
psasers  from  the  beginning;  and  it  fnrtiier 
held  that  there  was  no  other  Issue  to  be  tried 
In  the  owe,  except  to  ascertain  the  value  of 
tile  goods  taken,  and  the  amotmt  tit  the 
^Intiff's  damages.  With  this  ruling  of  tiie 
court,  tiie  case  went  to  the  Jury,  who  return- 
ed a  verdict  for  the  plaintiff;  and  a  SnAg- 
ment  was  ent^ed  In  accordance  with  it, 
from  which  an  appeal  was  duly  tnkai. 

The  appellants  have  made  nomnous  as- 
signments tft  error,  which  may  be  considered 
■nder  the  following  propositions:  (1)  Did 
the  defendants,  by  giving  the  redrilvery 
bond,  eatap  tbnnselves  from  showing  that 
they  were  not  In  possession  of  tiie  property 
claimed  by  the  plaintiff  at  the  time  of  the 


commencement  of  tiie  soItT  CO  th» 
turning  over  of  the  property  to  a  third 
party  fay  the  offloer,  after  be  had  rec^ved  It 
hy  virtue  of  the  redelivery  bond,  conatitnte 
an  abandonment  of  tiie  levy  midcsr  the  at- 
tachment? And,  If  ao,  did  sacb  abandon- 
ment relate  back  to  the  commausement  of 
the  action,  and  render  him  a  trespasser  from 
tiie  beghudng?  ^  Did  the  court  sir  In 
eliminating  th*  question  of  firaud  in  tiie  sale 
ot  the  goods  from  Slbblson  to  Grisw<dd,  Oe 
plaintiff?  (4)  Should  the  qaestlon  as  to  wb» 
waa  In  possession  of  the  goods  at  the  time 
tiie  attachment  waa  served  have  been  left 
to  the  Jury,  the  erldoice  being  conflicting 
as  to  the  fact?  (5)  Wm  the  court  In  error 
in  not  charging  the  Jury  that  the  burden  of 
proof  WHS  vpon  the  plaintiff,  as  rectuested 
by  the  dtfendants? 

It  appeara  trom  the  recOTd  that  tiitte  was 
some  craitention  as  to  the  exact  amount  and 
kind  ot  the  property  taken  by  the  sheriff  on 
tile  writ  ot  attachment,  wlilch  was  sought 
to  be  recovered  by  the  reqNmdent  tttm  this 
oOicer,  The  return  of  the  ofllcer  upon  the 
writ  of  attachment  contains  tiw  following 
Btatemokt:  "I  hoeby  ovtl^r  and  return  that 
[  made  said  seteure  and  levy,  and  served 
said  warrant  ot  attachmentt  affldavll;  and 
nndotaklng,  aa  sheriff  of  said  comtr  of 
Minnehaha,  under  and  tff  vlrtae  of  ttie  an- 
nexed warrant  of  attachment  and  that  tiie 
annexed  InventcnT,  maifced  'InTUtory  A«*  Is 
a  Just  and  true  lnventoi7  of  all  the  property 
so  Belied.**  llien  follows  an  Invattory  of 
property,  containing  many  articles  usually 
ftrand  In  a  hardware  stock  oC  goods.  This 
ntum  was  made  befne  the  action  under 
consideration  was  commenced.  From  the 
testinumy  of  the  defendant  Limd,  it  will  be 
seen  that  be  testifies  that  these  are  the  goods 
taken  trom  him  by  the  oaxaaer  in  the  action, 
and  returned  to  him  1^  the  coroner,  1^  vlx^ 
tue  of  the  redelivery  bond.  Up<»i  thla  state- 
ment of  wtdlspated  fitett^  an  the  d^BBOdanta 
estopped  from  showing  they  were  not  in 
possession  of  the  property  tdalmed  the 
plaintiff  at  Qie  commencemoit  of  thla  auitf 
It  la  eontended  by  appellants  thciy  are  not 
Their  conteothm  Is  that  the  giving  of  a 
redelivery  bond  In  an  action  of  claim  and  de- 
livery raises  a  question  of  £act,  only,  as  to 
the  Identity  ot  the  pn^wrty,  when  thla  la 
In  dispute,  and  not  a  question  ot  esb^ipd. 
and  that  the  question  of  fact  should  have 
been  submitted  to  the  jury,  and  not  takoi 
from  It.  as  was  done  by  the  coort  In  the 
case  at  bar.  In  support  of  this  contention, 
we  are  cited  to  the  cases  of  Xowell  v.  Gil* 
hert,  (Sup.)  2  N.  X.  Supp.  B25;  Malloney  v. 
Horan,  48  N.  T.  Ill;  Wlnegar  v.  Fowler, 
B2  N.  Y.  S15;  Weber  v.  Hanne,  42  Him. 
657.  np<m  an  lamination  of  the  cases  of 
Nowdl  V.  Gilbert  and  Weber  t.  Manne, 
supra,  tii^  seem  to  be  In  point;  aostalnlug 
the  contention  of  appellants.  These  are 
caaes  decided  by  the  tnfolor  courts  of  New 
York,  and  are  entitled  to  conslderattun.  so 
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far  as  the  decMona  are  based  on  good,  Bmmd 
reasoning,  and  not  nrersed  by  sone  tifgbtf 
trlbnnaL  We  find,  however,  a  memorandnm 
opinion  reported  In  100  N.  Y.  027,  entitled 
Wt^>er,  reqwndent,  and  Manne,  as  appellant, 
represented  try  the  same  attomeTS,  which  ts 
do  doubt  the  same  case  reported  la  42  Hun, 
567,  where  that  court  reverses  tlie  decision 
of  the  general  term.  And  we  find  the  case 
of  Martin  r.  Gilbert.  119  N.  Y.  296,  23  N.  B. 
aia,  and  24  N.  B.  460,  was  In  the  court  of 
appeals  of  that  state,  where  the  facts  are 
rery  similar  t*  the  case  of  Welter  t.  Manne, 
In  which  the  court  sars:  "Upon  the  trial  the 
defendant  ofFered  to  prow  that,  of  the  per- 
senal  pnpaty  described  In  the  sffldarlt 
made  by  the  plaintiffs,  the  defendant  did 
not  hare  It  In  hia  posses isa  or  imdcr  his 
contnri  when  the  demand  was  made  upon 
bim  the  pblntlffs,  and  at  ttw  coniiEMai<» 
ment  of  the  a^^n,  and  thai  no  more  than 
4me-i|ttBrter  of  sucb  profwly  ercr  flsma  iatto 
his  poeseeslou,  or  was  In  Us  poasesskm  when 
such  property  was  replevied  by  the  ooroner. 
This  evidence  was  objected  to  on  the  part 
of  the  plainUira  as  tending  to  vair  or  alter 
the  admlsslcm  acksde  b^  the  dfrfendant  In  this 
action,  contained  in  hts  laidertaklng  clven 
to  the  plalntUEs  upon  the  retaking  of  the 
goods  aelied  by  the  coroner.  The  ol^ectlsn 
WM  snstaliied."  Upon  a^tfml,  the  court 
aajm  "The  i<eferee  was  Tiybt  In  rejecting 
the  evldMicft.  Tbe  aflldavit  <ji  the  plalntUEs 
described  all  the  proper^  dahaaad  }^  them, 
and  alleged  that  it  was  all  In  the  defend- 
ant's poHSosslon.  The  leqiilBltlon  required 
the  cenmer  to  take  all  the  proper^'.  He  pro- 
ceeded to  the  ezecutioa  of  the  wilt,  and  In 
the  course  of  the  same  be  is  saet  hj  the  ac- 
tion of  the  d^mdant;  whlfdi  ^prerenti  his 
complrlng  wUh  the  terms  of  the  rsQalsltlon. 
To  prevent  such  compliance  the  defendant 
niSen,  as  he  has  a  right  to  do,  under  the 
statnte^  an  tmdertakbtg  om  bis  part  That 
nndertaklng  la  provided  fbr  by  statute,  and 
In  its  redtal^  In  order  to  state  for  what 
purpose  and  under  what  drcnmstances  it  Is 
Riven,  It  is  set  forth.  In  plain  language,  that 
the  plalntifDi  claim  the  chattels  specMed  In 
the  affidavit  made  on  behalf  of  the  i^aintlSto. 
*  *  *  It  was  because  of  this  undertidEr 
big  that  the  defmdant  was  enabled  to  re- 
tain poasesslon  of  the  property.  •  •  *  We 
do  not  think  that  under  the  circamstances 
ttie  defteidant  should  be  allowed  to  contra- 
dict the  admission  of  fhct  made  in  his  own 
bond,  by  virtue  of  which  he  kept  the  prop- 
erty which  had  been  taken  by  the  coronw; 
and  we  think  he  Is  properly  concluded  by 
the  recitals  In  such  bond  upon  the  question 
of  what  property  waa,  as  a  matter  of  fact, 
bt  his  possession,  and  taken  by  the  coroner." 
In  the  case  of  IMoesy  t.  Moigan,  74  N.  % 
VU  we  find  that  the  sherlll  took  a  quantity 
sf  stone  Into  his  possession  for  the  plaintiff 
on  the  requldtlon  In  the  dalm  and  deUvezy 
action,  but  the  defendant  prevented  Its  de- 
livery to  the  plaintiff,  and  procured  Its  de- 


Hvery  to  him,  by  reason  of  ttie  fffing  of 
bond,  whldi  contained  an  admission  that  the 
property  was  takm  from  the  possession  of 
the  defendant  by  the  sheriff.  The  defend- 
ant, upon  the  trial,  sought  to  sbow  that  he 
did  not  have  possession  of  Che  stone  at  the 
time  the  action  was  oommenced,  and  the  evi- 
dence was  rejected.  Upon  appeal  the  coart 
of  appeals  said  the  rejection  was  proper. 
Tile  only  qoestSim  In  the  case  "warn  whetber 
the  defendant  should  be  permKted  to  shew 
that  he  did  not  faav«  possession  of  the  vnp- 
•erty  when  the  sidt  was  commenced,  althongh 
his  bond  contained  the  written  ststesasHt 
-tha^  be  did.  The  esse  of  UcMlUsm  v.  Dana, 
18  C3al,  t3&,  was  an  actlsn  npsn  «n  vader- 
taklng  gtv^  la  rdease  ct  an  altactauwat 
npoQ  eertatai  pn>p«rt|r,  and  thequcsdon  taaae 
whether  the  property  was  actnsUy  reOewed, 
end  ddtvered  to  the  deflendant,  sr  not.  Thte 
wss  jmC  allowed,  and  the  court  mofu:  "Tbam 
recitals  ace  oonctnslve  of  the  Ike  ts  stated. 
•  •  •  Nor  does  It  msitter  wfaetter  the 
psuperly  was  subject  t»  attaohmeat  er  met 
That  matter  cannot  be  tried  in  this  coitattersl 
way.  *  *  •  Kor  was  sny  proof  necessary 
of  4he  prelim luary  proceeding  connected 
with  or  preceding  the  levy,  for  tbere  defend- 
ant adsalts  ttae  levy  of  the  attachmmt  on 
this  psoperty,  and  this  Is  enongh."*  In  tiie 
case  at  Lncas  v.  Beebe,  8S  Dl.  428,  It  ap- 
poses that  appelant,  as  Jlheaiff  «f  McTisas 
county,  levied  a  distress  waxrant  upon  some 
furs  as  the  property  of  one  Green,  but  one 
Lucas  cUimed  the  property,  and  upon  trial 
a  judgment  was  rendered  agabsrt  falm.  Up- 
«■  appeal  to  the  drouit  court  he  gave  am 
appeal  txmd  for  the  value  of  the  property. 
The  appeal  was  dismissed,  and  the  erastabla 
demanded  the  return  ot  ttie  pnspvty.  but 
Lucas  reused  to  do  so.  Thereoprai,  app^ee 
brought  suit  upon  the  delivery  bond,  whw  a 
judgment  was  rendered  against  the  defend- 
ant, which  was  appealed  to  ttie  suprome  court 
Justice  Walker,  deUvering  the  opinion,  saya: 
"An  fltfer  was  made  to  ismvs  that  there  was 
never  any  such  case  before  the  justice  <d 
the  peace  as  that  recited  in  the  bond.  Ap- 
pellants are  estopped,  by  this  solemn  admlS' 
slon  In  thdr  bond,  from  making  this  proc£ 
It  Is  g^nally  supposed  parties  mean  ts 
bind  themsetves  when  they  solemnly  and 
dellber.ttdy  make  such  statemukts  In  writ- 
ing, the  truth  of  which  Is  attested  1^  theto 
signatures  and  seals."  The  rejection  of  the 
testimony  was  heM  to  be  proper.  To  the 
same  effect  we  dte  Sponenbarger  .v>  Lemert 
23  Kan.  65;  Browing  Co.  v.  NIederwelset, 
28  Ho.  App.  233;  Anthony  v.  Bsrtholow, 
60  Ma  180;  Benesch  v.  Woggner,  (Gokk. 
Sup.)  21  Pac;  706.  All  the  above  oues  fully 
wstain  the  position  of  the  respondent,  and 
the  holding  of  the  court  below,  on  this  ques- 
tion. An  officer's  roturn  on  final  process  Is 
generally  conclusive.  Herman,  Bz*ns,  i  242; 
Freem.  Bx'ns.  i  300.  This  Is  especloUy  true 
as  against  the  officer.  An  officer  might  be 
allowed  to  amend  his  return,  and  possibly 
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be  allowed  to  impeach  It  for  Araad  predicat- 
ed upon  It,  but  generally  the  return  must 
be  considered  as  concluriTe.  There  la  no 
reaaoD  shown  why  the  return  ohould  not  be 
conaidered  conclualTe. 

Ab  to  the  aewHid  queetloD  in  the  case,  vis. 
did  the  defendanta  and  appellanta,  by  turn- 
ins  OYee  the  goods  to  a  thh^  party  after  they 
took  them  under  the  redelivery  bond,  become 
treapassers  from  the  beginning  of  the  ac- 
tion? An  officer  can  only  defend  agiiinst 
an  action  for  damages  for  taking  the  prop- 
erty of  another  by  showing  that  he  holds 
such  property  by  virtue  of  some  legal  pro- 
cess. When  he  baa  thus  taken  property,  he 
must  keep  the  property  so  seized  by  him,  or 
the  proceeds  of  such  as  has  been  sold,  to  an- 
swer any  Judgment  which  may  be  obtained 
In  such  action.  Section  SOOO,  Comp.  Laws. 
A  condensed  summary  of  the  rules  ctmcern- 
ing  the  relati(m  of  an  officer  to  property 
seized  by  him  under  attachment  Is  thus  giv- 
en by  Zsbam,  J.,  in  Braley  t.  French,  28  VL 
546,  aa  reported  in  a  note  found  on  bottom 
of  page  274  of  Drake  on  Attachment  The 
learned  Judga  aays:  "In  the  attachment  of 
personal  estate,  the  officer  acquires  a  special 
property,  and  the  right  to  Its  custody  and 
possession.  For  any  wrong  to  it,  the  right 
of  action  Is  In  the  <^cer,  as,  In  any  t»mlna- 
tion  of  the  case,  he  Is  accountable  for  the 
prop^ty,  either  to  the  credltw  or  debtor. 
That  special  pn^)erty  the  officer  may  release 
so  as  to  destroy  the  lien  upon  the  property 
created  by  the  attachment.  He  may  pmnlt 
the  poesesston  of  the  property  to  remain  in 
the  debtor.  In  which  case  it  can  be  held  by 
a  subsequent  attachment  or  a  subsequent 
purchaser  free  from  any  claim  or  lien  of  the 
officer  upon  It  His  right  over  the  property 
is  independent  of  the  creditor  or  debtor,  as, 
in  a  given  event,  he  la  responsible  for  it  to 
the  debt(v,  and  In  another  event  to  the  cred- 
itor, and  that  right  exists  so  long  as  that 
special  proiwrty  ctmttnues  in  him."  The  rea- 
son for  the  rule  is  very  obvious.  At  the 
termination  of  the  suit  In  which  the  attach- 
ment proceedings  were  liegun,  the  officer 
must  produce  the  property  to  satisfy  the 
plalntlirs  execution.  If  <Hie  Is  obtained,  or  if, 
on  the  other  hand,  the  suit  fails,  or  the  at- 
tachment is  dissolved,  he  must  be  able  to  re- 
turn the  property  to  the  defendant  Hence, 
it  is  the  first  duty  of  the  officer  to  retain  the 
property  in  his  possession  at  all  times  during 
the  pendency  of  the  suit.  If  he  do  not,  he 
will  be  regarded  as  having  abandoned  the 
attachment  The  officer  has  no  authority  to 
deliver  the  attached  property  to  the  plaintiff 
or  to  a  third  person.  It  may  be  true  that 
the  plaintiff  may  prevail  In  the  action  upon 
which  the  attachment  proceedings  are  based. 
If  so,  the  property  or  Its  value  must  be  ap- 
plied to  the  payment  of  the  debt  If  not  so 
applied,  the  debt  remains  unsatisfied,  and 
while  It  so  remains,  by  the  act  of  the  officer, 
the  defendant  is  damaged  by  his  misfeasance 
«r  malfeasance.   This  Is  a  sufficient  ground 


upon  which  to  predicate  UaUlity.  Besides, 
the  entire  prop&^  seized  may  not  be  re* 
quired  to  satisfy  the  debt  sued  for;  and. 
when  th^  Is  a  surplus  In  value  after  satis- 
fying the  Judgment,  thla  surplus  should  be 
returned  to  the  owner.  The  plaintiff  In  an 
attachment  acquires  no  prop^ty  in  the  goods 
by  the  seizure,  but  the  general  property  re- 
mains in  the  alleged  debtw  until  Judgmrait 
la  pronounced  against  him,  and  a  sale  is 
made  of  the  property  attached,  accwdlng  to 
law.  Not  until  then  does  the  geaeral  prop- 
erty at  the  defendant  became  divested,  and 
the  proceeds  of  the  sale  remain  In  the  cus- 
tody of  the  law  until  actually  |>ald  over  to  the 
plaintiff.  Even  the  spedflc  money  in  the 
hands  of  the  officer  Is  not  the  property  of 
the  plaintiff  until  paid  over  to  him.  See 
Ughtner  v.  Stelnagel,  83  I1L  GIO.  In  the  case 
at  bar  the  record  shows  that  the  plaintiff  in 
this  action  claimed  to  be  the  owner  of  the 
goods  which  had  been  attached  In  the  caae 
of  Halsh  T.  Slbblaon.  In  the  course  of  the 
trial  the  defendanta  attempted  to  Justify  un- 
der the  attachment  proceedings  In  that  case, 
and  put  in  evidence  the  return  of  the  sheriff 
on  the  warranty  of  attachment  in  that  case; 
and  the  deputy  sho-iff  testified  on  cross-exam- 
ination that  after  the  defendants  (that  la, 
the  officers)  had  regained  the  possession  of 
the  prc^erty  from  the  coroner  by  giving  a  re- 
delivery Irand,  they  (the  offic«*s)  turned  the 
property  over  to  the  attorneys  in  the  case  of 
Halsh  V.  Slbblson.  This  action,  under  the 
rule  above  stated,  released  the  levy  of  at- 
tachment and  these  proceedings  were  no 
Justification  for  taking  the  property,  and  they 
became  trespassers  from  the  beginning.  It 
is  true  that  after  the  commencement  of  this 
replevin  action  the  shoilff  gave  a  redelivery 
bond,  and  retained  possession,  but  such  bond 
did  not  give  him  new  or  substituted  rights. 
It  simply  prevented  the  Intoruption  of  his 
possession  under  the  attachment  Those  pro- 
ceedings must  still  be  the  foundation  of  bis 
right  to  hold  the  goods.  Suppose,  after  giv- 
ing such  bond,  the  attachment  had  been  dis- 
solved. Would  the  redeliver  bond  have  en- 
titled him  to  retain  possession?  We  think 
not  The  case  of  Zschocke  v.  People,  62  111. 
128,  Is  somewhat  analogous  to  the  one  at 
bar.  In  that  case  the  plaintiff  in  error  w.<ts 
convicted  upon  an  Indictment  charging  him 
with  having  stolen  a  certain  sum  of  money 
belon^ng  to  one  Bck.  From  the  record  of 
the  case  It  appears  that  the  accused  was  a 
constable,  and  Eck,  having  an  execution  in 
his  favor,  delivered  the  writ  to  the  defend- 
ant uid  he  levied  It  upon  certain  goods  of 
the  Judgment  debtor,  and  took  them  to  Eck's 
house,  and  put  them  Into  his  possessiMi. 
Afterwards,  the  prisoner  came  and  to(A  them 
away,  and  sold  them  at  private  sale,  and 
converted  the  proceeds  to  his  own  use.  For 
this  he  was  indicted  and  convicted  of  feloni- 
ous conversion.  Upon  appeal  the  supreme 
court,  by  Justice  McAllisto*,  deUrorlng  the 
opinion,  says:  "If  the  prisoner  was  a  OMt 
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itaUe,  u  was  awnmed  on  tbe  trial,  the  lery 
and  selBore  of  tbe  goods  under  tbe  execa- 
tl«  would  vest  In  bim  a  special  propert7  In 
them.  The  general  prop^ty  would  remain 
In  the  Jodgnifiait  dAtor  nntU  a  aale  accwdtng 
to  law.  The  plaintiff  In  the  ezecntl(Hi  ae- 
qidred  no  pnq^erty  in  the  goods  by  the  aela- 
ore.  He  oonM  not  t"**"*"*^  an  action  of 
tfcqpasB  or  trorer  against  the  wrongdoer. 
SadL  actbHL  ooold  oais  hnm^t  by  the  oi- 
floar.  When  a  sale  Is  made  nnder  tbe  writ, 
pntsaant  to  law,  then  the  gmeral  isoperty  at 
the  Judgment  debtor  becomes  dlrested,  and 
tbe  proceeds  of  the  sale  remain  in  tbe  cos- 
tody  of  the  law  until  actually  paid  oyer  to 
tbe  tfalntltt.  But  in  this  case  the  goods 
were  sold,  not  by  anthnity  of  law,  bat  at  a 
prlTSte  nl&  By  swA  an  abuse  of  an  au- 
thority giTen  by  law,  tbe  officer  became  a 
trespoaser  ab  Initio.** 

As  te  tbe  cotttmUoii  ot  appellants  that  the 
unestlisL  of  ftand  sboold  haTe  been  left  to 
tbe  Jmry,  we  would  say  that  the  rii^t  to  liti- 
gate that  ooestlon  dq;>ended  entirdy  up<m 
whether  they  had  any  Hen  upon  the  property 
by  Ttrtoe  oi  tbe  wilt  of  attadinwnt,  or  not. 
We  hare  already  detdded  tai  the  case  that  his 
llenof  attacbmoit  was  lost  when  the  possesrtiui 
of  the  goods  was  gtrcn  to  the  plalnttfl  in  the 
attachmoit  1^  Uie  officer  bidding  the  propep- 
ty.  It  la  dear  that  a  creditor  cannot  atta<& 
a  amre^nce  merdy  iqKm  his  contract  He 
most  dthor  have  an  attachment  or  execatlon 
whok  be  aeeka  to  attack  a  conTeyfuice  of 
personal  properQr,  or  a  judgment  or  a  bill 
la  equity  as  to  real  estate.  The  question  of 
tkaud  caukot  be  litigated  by  any  perami  who 
bss  no  Interest  in  the  propwty.  No  mere 
outdder,  or  persm  havins  no  lloi  dther  by 
contract  or  process,  can  litigate  any  question 
of  fraud  arising  upon  tbe  purchase  or  trans- 
fer ot  property  by  other  persons.  The  de- 
Cendants,  having  shown  no  interest  In  the 
property  attached,  are  barred  from  raising 
this  qoeatlon. 

The  appdlants  also  dalm  that  the  question' 
ot  who  was  In  possesdtm  of  the  goods  at 
Oie  time  of  the  OMnmenoement  of  ttie  actl<m 
aboold  have  been  left  to  Uke  jury.  "We  fully 
agree  with  the  aroellants  that,  in  actions  tr> 
recover  the  possession  of  pwsonal  property, 
the  ^alntifT,  If  he  recover,  must  do  so  tm  tbe 
atrength  of  his  own  title.  By  an  ezamlna* 
tlon  of  the  record  It  will  be  seoi  that  Oris- 
wold,  the  plaintiff,  testlfled  that  he  had  pur- 
chased the  prtHMT^,  and  had  reodved  a  bill 
of  sale  ot  the  same^  from  Ettbblaon,  and  had 
taken  posseadoa  ot  it  This  was  snffldent 
to  iw^*iTii:«*t>  the  aetlonf  and  this  tact  was 
■ot  serioudy  controverted  I>y  other  testi- 
mony. Upon  this  fact  then  was  no  conflict 
that  could  rightfully  have  changed  the  Ter> 
diet 

As  to  the  refusal  ot  Qie  court  to  charge 
the  Jury  that  the  burden  of  proot  rests  upon 
the  plaintiff,  if  enw  at  aU,  it  was  hamdeas, 
becanse  the  court  had  already  charged  them 
that  the  taking  of  the  goods  from  the  plaintiff 


was  wrong,  and  that  the  only  quedton  for 
them  to  decide  was  tbe  value  of  the  goods, 
and  the  damage  tor  the  wrongful  taking; 
this  diarge  virtually  saying  to  the  Jury,  "Tbe 
plaintiff  has  eetaldlahed  his  ownership  and 
right  to  posseadon."  If  this  w«e  aa,  It 
would  have  been  soipluaage  to  have  given 
the  duu-ge  aa  requested  by  the  appdlants. 
Having  reviewed  the  case  at  what  may  seem 
an  usmeceasary  length,  and  finding  no  mate- 
rial error  In  .  the  ruling  of  the  court  bdow,  the 
jodgmuit  will  be  affirmed. 


JAMES  BIVEB  LUMBER  00.  T.  DANMBK. 
(Supreme  Ooort  of  North  Dakota.    Dec.  28, 
1883.) 

HsoHAHio'a  LiBK— Priobitt  to  Mortoaob. 
Tb»  priori^  ot  Uoi  on  a  building  given 
to  one  Triio  fonuahes  material,  as  agamst  an 

exiitiag  Incmnbrance  on  the  land,  by  tbe  pro- 
visiona  of  section  6480,  Comp.  Laws,  does  not 
exist,  unless  the  building  or  Improvement  un 
wbidi  such  priority  of  lien  Is  claimed  was  whol- 
ly erected  snbsequoitly  to  the  attaching  of  tbe 
lien  of  the  IncmnDrance,  and  the  lien  claimed  to 
be  prior  thereto  Is  for  work  done  or  material 
furnished  in  such  erection.  Sacb  priority  of 
lien  exlBts  only  whoi  the  bolder  of^  sodi  lien 
can  have  the  boildlng  or  improvement  sold,  and 
removed  from  the  land,  without  nnla^nrfnl^  In- 
vading the  rights  of  the  earlier  Inenmbranoer. 
(Hyliabns  by  tbe  Court) 

Appeal  from  district  oonrt,  Statsman  coun- 
ty; Roderick  Rose,  Judge. 

Action  by  tbe  James  River  Lumber  Com- 
pany against  Henry  Danner  to  enforce  a 
mechaiUc'a  lien.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

S.  L.  Glaspdl.  for  appellant  Nickms  A 
Baldwin,  for  reapoodoit 

CORLISS,  J.  This  appeal  brings  b^ore 
us  a  contest  toe  priority  of  lien.  The  strife 
is  between  a  mortgagee  of  real  property  and 
the  holder  of  a  mechanic's  11m  thereon.  So 
far,  the  mortgagee  has  been  sncceasfuL  The 
trial  court  decided  that  the  respondent's 
mortgage  lien  was  prior  to  that  of  the  appe^ 
lant  as  to  the  entire  property.  The  appel- 
lant does  not  challenge  the  correctnesa  of 
this  ruling,  so  far  as  the  land  Itself  is  con- 
cerned, but  Insists  that  his  Uen  upon  tbe 
building  on  the  land  is  superior  to  that  of 
the  respondrait's  mortgage.  We  must  ex- 
amine the  fftcts:  On  May  7,  1886,  the  re- 
spondeat being  the  owner  of  the  land,  agreed 
to  sell  It  to  one  Bauer;  and  on  July  23,  1887, 
he  executed  to  Bauer  a  deed  fbr  the  premis- 
es, taking  back  from  Bauer  a  mortgage  to 
secure  a  portion  of  the  purchase  money. 
The  building  on  ihe  land  at  the  time  the 
omtract  of  sale  was  entered  Into  was  a 
brewoy.  Subsequently,  and  before  the 
deed  was  ddlvered,  this  building  was  par- 
tially destroyed  by  fire.  The  bnildtaig  con- 
sisted of  several  parts,  but  aH  under  one 
root  As  the  extent  of  the  ravages  of  the 
Are  throws  direct  light  on  the  question  wheth- 
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er  an  mtlnlj  new  strnctnre  wu  erected, 
or  only  the  remains  of  an  old  one  added  to, 
we  niust  quote  tbe  finding  of  the  court  on 
that  subject  It  la  as  follows:  "Whfle  de> 
fendant  Bauer  was  in  poesessloD  of  the  ikrem- 
Ises  aforesaid,  the  said  brewery  and  Ice* 
house  buildings  were  partially  destroyed 
fire;  that  Is  to  say.  the  frame  <n*  woodoi 
portion  of  the  same,  above  the  stone  foun- 
dations, was  almost  wholly  destroyed.  Near- 
ly all  of  the  third  story  of  the  southern  or 
main  Ice  boose  was  burned,  leaving  the 
three  floors  (this  part  of  the  building  was 
tbree  stories  biglO  and  all  that  part  ot  the 
bnOdlngs  bmeath  the  floor,  and  leaving  also, 
unbumea,  a  small  part  of  tbe  aiding  and 
studding  of  tbe  third  story.  Hiere  remained 
of  the  Ice  bouse  number  two,  unbumed,  two 
floors,  and  all  beneath  them,  and  a  small 
part  of  tbe  siding  and  studding,  this  part 
of  the  building  bdng  two  stwies  only.  The 
nortberfl  Ice  house  was  nearly  all  burned, 
a  small  part  of  tbe  siding,  studding,  and 
steoB  walla,  only,  remaliring  of  that  part  of 
the  building  called  the  'Brewing  Room;' 
there  remaining  after  the  fire  the  first  story, 
and  a  small  part  of  the  second,  (this  part  Is 
two  stories  high;)  the  balance  burned.  These 
various  rooms  are  an  undor  one  roof,  and 
make  but  one  bunding."  The  consideration 
for  the  sale  from  Banner  to  Bauer  was  921.- 
000.  The  building  was  Insured,  and  the  In- 
surance money  was  paid  to  Banner,  who 
credited  the  same  on  the  pordiase  price,  and 
took  bade  a  mortgage  from  Bavner  for  |9,- 
000:  Subsequently  to  the  erecntl<m,  deliv* 
ay,  and  reowding  of  this  mortgage,  the  ap- 
pellant famished  materials  which  were  used 
in  the  rdubmtatloii  of  thia  partially  de- 
stroyed structure.  It  Is  for  the  balance  re- 
maining due  for  such  matwials  that  It  claims 
a  lien  on  the  buUding  paramoant  to  the  lien 
of  Uw  mortgage^  It  Is  dearly  not  a  case  <Mr 
the  erection  of  an  entirely  new  structure. 
Xbe  flndlng  of  fact  which  we  have  quoted  Is 
fatal  to  such  a  view.  and.  In  addltton.  the 
court  finds  that  the  portltm  of  the  building 
which  escaped  the  fire  was  worth  $8,240. 

We  will  DOW  turn  to  the  statute  upon 
which  appellant  relies  for  support:  Section 
5469,  Comp.  Lows,  gives  a  lieu  to  any  per- 
son who  shall  furnish  any  material  for  any 
buildlnsr,  erection,  or  other  Improvement 
upon  land.  Section  54»0.  which  Is  the  Im- 
portant section,  declares  that  'the  Uen  for 
the  things  aforesaid  or  work,  shall  attach 
to  the  buildings,  erections  or  Improvements, 
for  which  they  were  furnished  or  draie,  In 
prefermce  to  any  prior  lien  or  Incumlmince, 
or  mortgage  upon  the  land  npon  which  the 
same  is  erected  or  put,  and  any  person  tsa- 
forcing  socb  lien,  may  have  such  erectlMi, 
building  or  other  improvement,  sold  under 
acecutlwo.  and  the  purchaser  may  remove 
the  same  within  a  reasoimble  time  there* 
after."  We  are  clear  that  It  was  not  the  pur- 
pose of  the  legislature  to  give  one  who  bad 


furnished  materials  to  repair  an  extetlngstrae- 

tnre  a  Uen  on  tbe  mtlre  buUding  npevlor 
to  a  mwtgage  thereon  at  the  time  the  ma- 
terials were  fomtsbed.  TUs  would  take 
from  the  mortgagee  a  potlrai  of  his  aecnrity 
without  his  consent  It  would  be  an  un- 
omstitutlonal  invasion  of  a  iroj^erty  rl^t. 
See  Meyer  v.  Berlandl.  S9  Minn.  438*  40  N. 
W.  618;  Croak^  v.  Mannfactnrlng  Co^ 
48  lU.  481.  Tlie  appellant  does  not  didm 
that  be  could  have  the  entire  building  Mrid 
and  r«noved.  He  contends  that  be  can. 
sell  all  of  the  building  which  was  construct- 
ed after  the  flre.  But  nether  law  nor  eq- 
uity has  ever  decreed  the  demoUtloA  <rf  • 
structure  as  a  mode  of  satisfying  a  Uco. 
nor  does  the  statote  lend  coontaunce  to- 
any  such  proposldtm.  The  Uen  is  givok 
upMi  the  entire  building.  If  any  part  can 
be  sold,  all  can  be  sold.  If  aU  cannot  be- 
sold,  no  psrt  can  be  scdd.  But  It  Is  ftar- 
th^  urged  that  the  whoia  properly  Aouid 
In  such  a  case  be  b(M,  and  the  mortitagee 
given  pricvity  of  Uen  npon  the  proceeds  so- 
far  as  they  are  derived  from  the  land  and 
the  building  as  It  was  before  the  repabing 
of  It  was  commenced,  and  tbe  one  who 
fiimlshes  materials  be  given  a  lint  lle» 
npon  that  portion  ot  liie  proceeda  yrhkiL  re- 
sulted from .  the  Improvement  to  the  struc- 
ture. What  is  there  In  the  statute  to  war- 
rant such  an  interpretation  of  the  lawt  Vk 
la  nld  that  the  Uen  which  is  to  have  preeed- 
mce  so  far  as  the  building  is  ccmoemed 
Is  the  "Uen  fbr  the  things  aforeaald,''  and 
that  such  a  Uen  Is  a  lien  tar  *npt?r\n1m  fur^ 
nished  to  repair,  as  weU  as  to  erect  an  tm- 
tlr^  new  structure.  But  tbe  statnte  most 
be  construed  as  a  whola  The  section  (MaO>- 
declores  that  the  prior  lieu  wbldi  It  givea- 
may  be  enforced  by  a  sale  of  the  baUdlnft. 
and  that  the  purchaser  may  have  It  removed. 
Now,  is  it  not  evldoit  Oiat  It  was  tbe  pnr^ 
pose  of  tbe  leglalatnre  to  vest  in  the  fnr- 
niBher  of  matwials  priority  ot  Uen  iqiob  tlie- 
bulldlng  only  in  cases  whwe  the  buildbv 
could  lawfully  be  sold  and  removed  by  the 
purchaser  without  working  an  Illegal  In- 
vasion of  the  mortgagee's  rights?  The  lev* 
lalature  could  not  authorlae  a  sale  of  an 
raitlre  building  to  pay  the  lien  of  one  who- 
had  repaired  It.  with  a  recorded  mortgace 
against  tbe  land  ffidstlng  at  the  time  he 
made  tbe  r^alrs.  There  Is  nothing  In  tbe 
statute  to  warrant  ^e  constructkm  tbiU 
the  one  who  fumtshea  tbe  materiala  Is  to 
have  a  priw  lien  <»tly  upon  a  part  of  t]i» 
building,  or  upon  the  materials  themselvee 
after  they  have  been  embodied  in  the  atme* 
tore,  or  that  he  may  seU  and  have  ronoveft 
such  materials,  or  any  portion  of  the  build- 
ing. The  statitis  gives*  tbe  Hen  prlwltjr 
with  respect  to  the  entire  oection,  and  to 
enforce  this  the  hdder  of  It  may  have  the 
building  sold  free  of  any  existing  Uen  npim 
the  land,  and  the  purduuer  recrivca  an  ab- 
sfdute  title,  and  may  rraiove  the  bufldlng^ 
Tbe  prka:  iim  is  one  which  JusUflea  tbe  aalfr 
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mnd  rmmral  Mt  the  stnctme  wullected  by 
mar  ^T'«*l"g  morteose.  But  a  Ueo  (or  fe- 
paln  npoD  a  buUdlnK  oovared  by  a  uuwt- 
S»g9  would  aot  jmtltf  a  sole  and  nmoral 
of  the  bnUdlBA  *M  against  such  mortsace. 
We  are  therefore  drives  to  the  conelualon 
that  the  letfalatove  never  intended  to  give 
the  tttnlatwr  of  antetlala,  in  andt  a  caa^ 
priority  ot  Uen  npoa  ttie  bttUdlag.  We  have 
ao  ri|^  t»  Ignare  Out  portloa  of  the  aec- 
tkn  irhh^  prorldeB  tar  the  eaftircemeiit  <tf 
the  prtcrity  of  lien  which  the  ctatvte  cre- 
ates. The  declamttoa  of  the  aectkm  aa  to 
the  mode  of  aaftirring  the  right  throws 
light  npoB  the  nature  and  ateat  of  the 
il^t.  Priority  of  Ilea  la  given  in  caaea  when 
the  whole  erectlMi  may  be  said  and  ronoved 
wttboot  nalawftd  OKfoachment  upon  the 
ditfrta  of  fihe  mortgagee  €€  the  land.  A  ta- 
BlUar  doctrine  ia  aivUeahle  hm  U  is  not 
laroked  by  ommsel  for  reapoadeat,  InU  we 
deem  it  controning.  It  Is  eleawntaiy  that 
wlwre  a  new  right  la  created  hy  etatnte, 
and  a  mode  of  eafordof  It  pieaccibed  by 
the  same  act,  that  mode  la  eutaalreu  1 
Amee.  A  Sag,  Snc  Lew,  184,  and  caaee 
cited.  The  iBglel&tarv  haa  given  the  oao 
who  fnmlabee  materials  a  new  rlgbt  Xt  has 
eonfCned  apon  him  prlorilgr  of  liai,  aa  agalnat 
a  mortgage  which  would  otberwiae  attach 
te  boUdlngs  th«%after  oected  on  the  land, 
as  part  thereof,  prior  te  any  sabseqaent 
mechanic's  Hen.  Along  with  this  etatutoiy 
right  goea  the  statutory  remedy,  ^e  two 
are  Inaeparably  ctHinected.  No  othear  remedy 
can  be  employed.  The  Uen  con  be  en/arced 
aa  a  ^ior  Uen  only  by  a  eole  <tf  the  boUd- 
Ing  as  a  distract  thing.  It  most  be  sold 
aeparate  from  the  land,  and  the  pnrchaaer 
may  thereafter  remove  it.  Soch  priority  of 
lien  exists  only  when  a  new  stractnre  has 
heat  pnt  upon  the  land  subsequently  to  the 
executloa  of  the  mortgage,  and  the  one  who 
dalma  such  prior  Uen  must  have  contributed 
to  the  erection  of  such  building,  by  the  fur- 
nishing of  materials  or  the  doing  of  work. 
The  remedy  of  sale  and  removal  of  the  build- 
ing la  Dot  given  to  enforce  the  lien  generally, 
but  mereliy  to  make  ^cadous  the  priority 
of  Uen,  as  against  an  existing  mortgi^e  on 
the  land.  The  one  who  furnishes  materlaJa 
baa  dearly  a  Uen  an  the  whole  property.— 
land  and  aU.— subsequent  to  the  Hen  of  ibe 
□KHigage.  This  Uen  he  enforces  In  the  or- 
dinary way.  But  this  particular  priority 
of  Uen  whldi  the  statute  vesta  In  him  Is 
to  be  enforced  In  the  statutory  manner,  and 
in  tiuit  manner  only.  The  priority  ot  Uen 
la  upon  the  whole  building.  QV>  enforce  It, 
there  ia  to  be  a  lale  of  the  whole  building, 
and  the  pnrcbaser  may  remove  the  whole 
building.  Where  this  cannot  be  lawfully 
done,  aa  against  the  mortKagee,  the  priority 
of  Um  doea  not  exho.  We  do  not  care  to 
dlscass  this  qaestimi  fwttkw.  Tbis  woric 
has  already  been  done  by  the  supreme  court 
of  Iowa,  and  by  the  powerful  dissent  of 
Oblaf  Justice  Atone  in  the  case  of  Wlmbody 


T.  Mayberry,  (Ala.)  30  Soattk  lBT-164,  In 
which  Judge  CBopton  ooncurred,  the  court 
standing  three  to  two  on  the  question.  The 
Iowa  sapreme  court  has  never  departed 
ftom  its  earliest  ruling  on  the  pcriat  Getdi- 
tU  V.  AUen,  M  Iowa,  iS60;  Insmanee  Go.  v. 
Btye^  46  Iowa,  816:  O'Brim  v.  Pettis.  42 
Iowa.  2&A  Btm,  hJao,  Phil.  Mech.  Ltens.  p. 
402s  Taylor  r.  BaOread  Oo^  4  DHL  BTO; 
Steam  Heater  Oo.  v.  Gordim.  2  K.  D.  246, 
fiO  N.  W.  708.  The  case  brtlore  as  is  net  one 
wbersk  after  the  coameneonait  at  a  buHd- 
inft  a  mortgage  la  taken  i^ai  the  propoty. 
In  such  a  case  the  Uen  for  work  subsequent- 
ly done  dates  ftom  the  ooMeneement  of 
the  buUdiag.  as  we  have  already  bela. 
Steam  Heater  Oo.  v.  Gwdoa.  2  N.  D;  £46, 
M  N.  W.  TOa  See,  also,  cases  cited  la  tbe 
uplaAon,  at  pages  210,  2Bi^  2  N.  O.,  and  page 
708C  ao  N.  W.  The  walk  on  this  partially 
deabroyed  brewery  was  not  begun  until  some 
time  after  the  recording  of  the  mortgage. 
TbB  nitng  of  the  trial  eomt  was  dearly 
right,  and  tha  Jvdgment  Is  therefbreBflimsd. 
An  ooncar. 


MORTOAOa  BANK  A  VfTV.  CO.  v.  HANSON 
et  si. 

(Soprene  Goort  of  North  Dsksta.    Jan.  S, 

1804.) 

UoKTeiex  ON  Bialtt— What  Ookstitutsb. 
A.  executed  to  B.  a  eliattel  aortgase  up- 
on the  crop  to  be  grown  diulng  three  ipecified 
yean  on  ontaJn  described  real  estate,  partly 
DWDed,  and  partly  leseed,  by  the  mortga^r. 
The  granting  clause  wam  of  "all  that  personal 
property  described  as  follows,"  etc  Followini; 
the  description  was  the  following  covenaDt:  **lt 
Is  espedaJly  covenanted  and  agreed  that  this 
ourtgage  ii  a  lieu  spon  Mid  land  and  the  use 
theareof  daring  said  time."  The  babeodupi  cot- 
ered  only  the  *p««onal  property  aforesaid,"  and 
all  the  proTtaiotu  relatinff  to  tbe  power  of  sale 
and  the  sale  were  confined  to  personal  prapetty. 
add,  that  the  Instnunent  did  not  ematltnte  a 
mortffaee  on  real  estate. 
O^yllabus  hy  the  Court) 

Appeal  from  district  court,  Towner  oovaty; 
I>.  E.  Morgan,  Judge. 

Action  by  the  Mortgage  Bank  &  Inveat- 
ment  Company  agalnat  Edward  O.  Hanson 
and  otbers  to  foreclose  a  mortgage.  From 
an  ardet  overruling  his  demurrer  to  the  com- 
plain^ defendant  TTaiigpn  appeals.  Beversed. 

H.  0.  Heacham  and  James  F.  O'Brien,  tor 
appellant   A.  S.  Drake,  fbr  respondent 

BARTHOLOMBW,  a  J.  Tbe  slnf^e  ques- 
tion In  this  case  arises  upon  the  construction 
of  a  wrlttm  Instrument  which  Is  In  the  fol- 
lowing 'w(ntl8  and  figures:  "Know  all  men 
by  these  preeenta,  that  this  mortgage,  made 
the  24th  day  of  Septemb^,  in  the  year  one 
thousand  eight  hundred  and  eighty-nine,  by 
John  J.  0.  Brown,  of  Cando,  county  of  Town- 
er, tmltory  ot  Dakota,  mwtgagor,  to  Mort- 
gage Bank  &  Investment  Company,  mort- 
gagee^  wltnesseth:  lliat  the  sold  mortgagor, 
being  Justly  indebted  to  said  mortgagee  in 
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the  ram  of  two  Inmdred  dxtr-aoren  and  50- 
100  ^267JSQ  d<dlaM,  wbldk  la  heretiy  oon- 
foMed  and  ftdmowledged,  liaa,  tor  ^  pnr- 
poM  of  aecDring  the  paymwt  ot  said  debt, 
granted,  bargained,  at^  and  martgaced,  and 
by  ttieae  preaoita  does  grant,  bai^ln.  adl, 
and  mortgage  nnto  flie  aald  mortgagee  and  Its 
■asdgna,  all  that  certain  personal  property  de- 
acrlbed  as  ftfllowa,  to  wtt:  All  cn^  of  er- 
4T7  name,  nature,  and  description,  to  be 
sown,  grown,  planted^  coltlTated,  or  harveat- 
«d  dnring  the  yean  A.  D.  1800, 1801.  and  ISOS 
on  the  followfnj  described  real  estate,  owned 
■or  leased  hj  Uie  aald.  mwtgagcH'.  to  wit:  Ibe 
norlltwest  qoarter  and  the  northeaat  quarter 
■vt  section  nnmber  twelve,  (12,)  township  nnm- 
bor  <me  hundred  and  flfty-seren,  (1570  <tf 
range  iMxtr-oeren,  (87,)— being  first  mortgage 
•on  the  N.  W.  %  and  seocmd  (u  the  N.  IL  % 
there  being*  fSOZJdH  ahead  to  Bmll  Bender, 
«nd  9167^  to  UcCormack  H.  Md.  Go..  90B.- 
76  Subject  to  ft  prior  mortgage  to  Mortgage 
Bank  &  fiiTestment  Oompany  of  (270.00,  due 
October  1st,  SO,  and  hereto  renewed;  also, 
my  onfrbalf  Interest  In  50  acres  on  the  N.  % 
K.  B.  ^  and  S.  B.  ^  N.  B.  %  and  N.  B.  % 
S.  B.  ^  being  Bradldi*s  land  rented  by  me. 
And  It  Is  esjKclally  covenanted  and  agreed 
that  tUs  mortgage  is  a  lien  on  said  real  estate 
and  the  use  thereof  during-  said  time,  and 
that  any  purchaser  or  lessee  of  said  real  es- 
tate, or  uy  pcartiaL  tiiereot.  takes  tiie  same 
•nl^eet  to  this  mortgage^  and  covenants  and 
forces  to  cultivate  the  same  for  the  benefit  of 
the  mortgagee  herein  during  said  time,  or 
untU  said  debt  Iwreby  secured  la  paid. 
And,  In  case  said  cropa  are  not  peaperlj 
sown,  planted,  cultivated,  or  harvested,  the 
aald  mortgagee  has  the  right  to  enter  on  aald 
land,  and  do  all  tiiat  Is  necessary  to  pn^wr* 
ly  pat  hi  and  harvest  such  crops,  reimburse 
himself  tor  all  labor  and  expose  out  of  the 
proceeds  thereof,  the  portion  remaining  to  be 
api^led  on  the  debt  hereto  secured.  All  the 
said  property  being  now  In  the  possesBion  of 
said  mortgagor  In  the  county  of  Towner  and 
territory  aforesaid,  and  free  from  all  incum- 
Iwance,  exc^t  as  efbovo  described.  To  have 
and  to  hold,  all  and  singular,  the  personal 
property  aforesaid,  forever,  as  security  for 
the  payment  of  the  note  and  obligation  here- 
inafter described:  provided,  always,  that 
these  presente  are  npon  this  exi»eas  omdltlon: 
That  If  the  said  mortgagor  shall  pay,  or  cause 
to  be  paid,  unto  the  aatd  mortgagee,  Ite  exec- 
utora,  administrators,  or  asaigos,  the  sum  of 
two  hundred  sixty-seven  and  66-100  dollars, 
according  to  the  conditions  of  three  certain 
promissory  notes  payable  to  the  Mortgage 
Bank  &  Investment  Company,  vis.:  One  for 
9S0,  dated  Sept  24th.  '89,  due  Sept  1st,  1800, 
with  Interest  at  12  per  cent  per  annum  tmtll 
paid;  and  <nie  for  fl6.60,  dated  September 
24th,  1889,  due  Sept  1st  1880,  with  Interest 
at  12  per  cent;  one  for  $270,  dated  April  3d, 
1880.  due  Oct  1st.  1888,  wlOi  Interest  at  12 
pw  cmt.  976  being  paid  on  the  last  note  this 
4ats^  and  any  subeequoit  note  given  as  a  re- 


newal or  extension,  then  these  premises  to 
be  vcrtd  and  of  no  ^ect;  but.  If  defatat  shaD 
be  made  In  tbe  payment  ot  said  ram  of 
mon^,  or  the  Interest  tli»eon,  at  the  time 
the  said  notes  shall  become  due^  or  If  any  a^ 
tempt  shall  be  made  to  dispose  of  or  Injure 
ssld  pn^wrty.  or  to  remove  said  ^(Verty 
from  said  cotrnty  oi  Vowner.  any  part 
tboreof.  by  fite  mortgagor  or  any  other  per 
•on,  or  if  said  mortgagor  does  not  take  prop- 
er care  of  said  property,  or  If  said  mortgagee 
diall  at  any  time  dean  Itsdf  Insecure^  tbem, 
thercnpon.  and  tiienaftw  It  shaH  be  ^wfnl. 
and  tba  said  mw^agw  hereto  auttiorlBes  aald 
mortgagee,  Its  executora,  adminlatratcHV,  or 
assigns,  or  Its  auQiorbed  agent,  to  take  aald 
property  whoever  the  same  be  found,  and 
bold  or  sen  and  dispose  of  the  same,  and  all 
equity  of  redanptkm,  at  paMIc  auction,  with 
notice  as  provided  by  law,  and  on  rach  terma 
ss  ssld  mortgagee  or  its  agent  may  see  fit; 
and  said  mortgagee  may  become  the  pur* 
diasorof  said  property  at  said  sale,  retaining 
audi  amount  as  qjudl  pay  the  aforesaid  note 
and  Interest  tiiereOB,  and  an'ftttomeys  fee 
of  one  hundred  dtdlara,  <9100,)  and  such  other 
expeaiaes  as  may  have  been  Incurred,  return- 
ing the  surplus,  If  any  ttiere  may  be,  to  the 
aald  mwtgagw  or  Its  asdgns;  and  the  aald 
mwtgagor  bcRAy  waives  draaand  and  per- 
sonal notice  of  the  time  and  place  of  aale. 
And,  aa  kmg  as  tiie  conditions  of  this  mort- 
gage are  fulfilled,  the  said  m<H^gagor  to  re- 
main In  peaceful  possesslm  of  said  property, 
and  In  ccmatderatlon  thereto  he  agrees  to  keep 
said  pKvwty  In  aa  good  c<mdltioo  aa  It  now 
la.  and  harvest  the  same  at  his  own  ^<vcr 
cost  and  expense,  and  to  keep  the  aald  cn^ 
Insured  In  the  Phoenix  Insurance  Company 
of  North  Dakota  to  the  extent  of  the  mort- 
gagee's Interest;  and  on  ^ure  to  so  In- 
aure  and  keep  the  same  Insured,  as  afOre- 
aeld,  the  said  mortgagee  Is  hereby  authorised 
to  Insure  the  same  at  the  proper  cost  and 
expense  of  the  mortgagor,  or  it  may  dedare 
the  whole  amount  secured  th«ei^  due  and 
payable,  and  may  foreclose  the  same  In  the 
manner  and  form  hereinbefore  provided." 

This  Instrument  was  duly  signed,  witness- 
ed, a<^nowledged,  and  recorded  as  a  real- 
estate  mortgage,  and  also  filed  In  the  proper 
office  as  a  ohattd  mortgage,  ^le  grantee 
named  in  said  Instrument  brought  an  action 
in  equity  to  foreclose,  both  vpon  realty  and 
per8(»ialty.  The  makers  ot  tiie  notes  and 
grantor  in  the  miHtgage  were  made  defend- 
ants, and  also  one  Edward  O.  Hanson.  Han- 
son alone  defends.  As  to  him  It  Is  alleged  In 
the  C(»nplaint  that  be  Is  a  subsequent  pur- 
chaser of  a  portion  of  said  real  estate,  to 
wit.  the  N.  B.  V4  of  said  section  12,  from  said 
Brown,  and  as  against  him  a  fwedoeure  Is 
aaked  npon  aald  land.  He  demurred  to  the 
complaint  as  not  stating  a  cause  of  action 
against  him,  and,  the  same  being  overruled, 
he  elected  to  stand  thereon,  and  ai^eala  to 
tlUa  court  If  the  Instrument  sued  upon  ccm- 
stitutes  a  mortgage  npoo  said  land  for  tba 
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rpayment  of  the  debts  therdo  described,  theti 
the  action  of  the  trial  court  mnet  be  affirmed; 
otberwlBe,  rerereed.  We  hare  quoted  the 
exceedliigl7  verbose  Instrument  In  full,  as 
</ar  Interpretation  must  rest  excloslv^  upm 
its  wording.  The  language  is  unnsual.  The 
portim  r^ed  iq>on  aa  eonT«:ting  the  inatm- 
ment  Into  a  mortgage  on  realty  Is  as  follows: 
"And  it  Is  especially  covenanted  and  agreed 
that  this  mortgage  Is  a  ilen  on  said  real  es- 
tate, and  the  use  thereof,  during  said  time, 
^d  that  any  purchaser  or  lessee  of  said  real 
estate,  or  any  p<Htlon  thereof,  takes  the  same 
subject  to  this  mortgage,  and  covenanta  and 
agrees  to  cultivate  the  same  for  the  benefit 
-of  the  mortgagee  herein  during  said  time,  or 
until  said  debt  hereby  secured  is  paid."  Ti- 
tle 3  of  our  Civil  Code  furnishes  us  a  full 
guide  to  the  interpretation  of  contracts.  It 
Is  there  said,  (section  35G6.  Oomp.  Idws:) 
"The  whole  of  a  contract  is  to  be  taken  to- 
.gethOT  so  as  to  give  effect  to  every  portion  if 
reasonably  pracUcaUe^  each  part  helping  to 
interpret  the  others."  Again,  section  3663 
Teads:  "However  brood  may  be  the  terms 
of  a  contract  It  extends  only  to  those  things 
concerning  which  it  appears  Hiat  the  parties 
intended  to  contract"  Keeping  these  two 
{Hindples  In  view,  we  have  no  difficulty  In 
reaching  a  conclnston  In  this  case.  The 
granting  clause  in  the  Instrumoit  covers  "all 
tliat  certain  personal  property  described  as 
foQows,  to  wit;"  and  the  property  described 
oonaiats  of  crops  to  be  grown  in  1800,  1891, 
And  1892  on  certain  lands  In  part  owned,  and 
In  part  leased,  by  the  mortgngor.  Then  fol- 
lows the  covenant  declaring  said  mortgage  to 
be  a  lien  "on  said  real  estate,  and  the  use 
thereof,  during  said  time."  The  purpose  of 
that  covenant  is  clear.  It  was  simply  an  ef- 
fort to  hold  the  crops  for  the  years  spedfled 
in  case  of  a  change  of  possession  of  the  land 
on  which  the  crops  were  to  be  grown.  It  re- 
quired the  party  who  may  subsequently  pur- 
chase or  lease  the  land  to  cultivate  the  same 
tot  the  benefit  of  the  mortgagee.  An  Instru- 
ment which  U  a  lien  on  land  for  a  term  of 
yearn  Is  simply  a  lien  on  the  use  of  the  land 
for  said  time.  The  expression,  "a  Hen  on  said 
real  estate,  and  the  use  thereof,  during  said 
time,"  Is  tautological,  but  not  more  so  than 
other  portions  of  the  Instrument  If  we  say 
that  it  was  the  purpose  to  create  a  lien  upon 
the  land  Indep^ident  of  the  use,  then  we  vio- 
late the  granting  clause,  wUch  covered  "all 
that  certain  personal  property,"  etc.  We  also 
■convict  the  mto'tgngor  of  attempting  to  mort- 
gage land  wliich  he  held  under  lease.  We 
do  violence  to  every  part  of  the  Instrument 
The  habendum  says:  "To  have  and  to  hold, 
all  and  singular,  the  personal  propa ty  afore- 
said," etc.;  and  all  the  provisions  relating  to 
ttie  power  of  sale,  and  the  sale,  and  Insurance 
are  confined  to  personal  property.  The 
■clause  relied  upon,  when  construed  literally, 
may  be  hroaA  «iongh  to  indude  land,  but, 
when  viewed  In  the  light  thrown  apcm  It  \jt 
tbe  othflT  provisions  In  tiie  same  Inatrnment, 


it  Is  dear  that  Oie  parties  Intended  to  com- 
tract  only  concerning  personal  property;  and 
hence,  under  the  rule  of  construction  pre- 
scribed by  the  legislature,  the  contract  must 
be  limited  to  that  class  of  property,  end  Is  a 
chattel  mortgage  only,  and  appellant's  demur- 
rer was  wdl  taken.  The  district  court  will 
reverse  its  Judgment,  and  sustain  the  de- 
murrer.  Reversed.   AU  ooncor. 


BOURGEOIS  V.  NORTHWBSTEBN  NAT. 
INS.  CO. 

(Supreme  Court  of  Wisconsin.    Dae.  28,  1888.) 
Imbdbahos— Waivbk  or  ComHtioif. 

Since  the  standard  policy  cannot  be  filled 
In  with  conditions  inconsistent  with  or  wsiviag 
any  standard  cradition,  (Laws  1881,  c.  195,)  a 
local  agent  cannot,  when  insurance  is  effected, 
orally  waive  the  standard  cooditioD  against  fn- 
tnre  additional  tosaraoce. 

Appeal  from  circuit  court.  Fond  du  Lac 
county;  N.  S.  Qllson,  Judge. 

Action  by  Mathias  Bourgeois  against  the 
Northwestera  National  Insurance  Company 
on  a  policy  of  Insurance.  Judgment  for  plain- 
tiff. Defendant  appeals.  Beversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  WINSLOW,  J.: 

Action  upon  an  Insurance  policy  of  $2,000 
upon  plalntlfTs  dwelling  house  and  furniture 
therein.  The  policy  was  Issued  December  16, 
1881,  upon  an  application  dated  December  14, 
1891,  and  was  what  Is  known  as  the  "Wis- 
consin Standard  Policy,"  prepared  by  the 
state  insurance  commissioner,  under  chapter 
196,  Laws  .1891.  It  contained  the  following 
conditl(m:  "This  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  thereon 
or  added  thereto,  ehall  be  void  if  the  Insured 
now  has,  or  shall  hereaft^  make  or  procure, 
any  other  contract  of  insurance,  whether  val- 
id or  not.  on  prop^ty  covered  In  whole  or  in 
part  by  this  policy."  In  January,  1882.  the  in- 
sured effected  $2,000  additional  insurance  up- 
on the  same  property  in  another  company. 
Hie  Insured  property  was  totally  destroyed 
by  fire,  February  8,  1882.  Upon  the  trial  a 
special  verdict  was  had,  and  the  Jury  found 
in  response  to  an  appropriate  question  that 
the  defendant's  local  agent  was  informed,  at 
the  time  the  application  for  the  Insurance  in 
question  was  made,  that  the  plaintiff  would 
take  out  f 2,000  additional  Insurance  up<Hi  the 
house,  and  that  he  consented  thereto.  This 
consent  was  by  parol,  and  was  the  only  con- 
sent proven  or  relied  on  by  the  plaintiff, 
llie  defendant  appeals  from  Judgment  tor 
the  plaintiff  on  the  verdict 

Winkler,  Tlandert.  Bntlth,  Bottom  ft  Vilas, 
for  appellant  Manrloe  HcKenna,  for  f- 
qwndent 

WINSLOW.  J.,  (^fter  stating  the  facts.) 
Although  other  qoestlons  are  presented  hf 
the  record,  the  rini^  questlfMi  Indicated  la 
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Uw  tvnatOaa  italunent  of  facts  Is  aU  tliftt 
we  find  it  necemrar  to  OMitfder.  Tbat  qius- 
tiaa  Is  wtaetlier  tiw  local  scent,  at  the  time 
tb»  appllcatloa  for  Insnrajvce  Is  made,  msy 
efEectaally  waive  panl  tlw  daase  pnAlb- 
Iting  fntoie  additlooal  Insurance,  tbe  policy 
containing  such  daase  being  afterwarda  ac- 
cepted and  bsi&  }sv  Oia  Immred.  Ttarn  are 
nnmravos  cases  la  tbls  ooort  btddbiK  fliat  the 
local  agent  lias  Implied  antborlty,  whUe  mak- 
ing tlie  contract  of  InHitrance,  to  walre  stipu- 
lations or  conditions  inomalstent  with  facta 
then  existing;  at  leasU  that  be  had  such 
power  prlw  to  the  passage  of  chaptw  196. 
liaws  18B1.  It  has  also  hem  intimated  that 
sndi  a  walTer  might  lie  made  as  to  OHidl- 
tions  prohibiting  fatnre  sets  or  defaults. 
Schmner  ▼.  Insotanee  Co..  50  Wis.  676-B60. 
T  N.  W.  544;  WaTiMiw  r.  ^wonmce  Co..  70 
Wis.  1-^  85  N.  W.  34.  One  serions  oldectlai 
to  holding  such  an  attempted  waiver  effectu- 
al aa  to  future  c<Hidact  la  wdl  stated  in  tlw 
oploim  in  the  Sdunncr  Oaask  as  fidlows: 
"Where  the  poller  Itaelt  as  In  the  caae  be* 
tote  VB,  only  penults  othor  hunraaoe  to  a 
given  amount,  all  negotiations  of  the  paiv 
ties  upon  that  subject  must  be  deemed  to  be 
merged  In  the  written  oonttact"  However, 
the  ouestion  whether  such  a  waiver  of  etm- 
dltlons  as  to  fotnxe  conduct  ooold  be  effectual 
WAS  not  presented  elthtf  In  tiie  Schomcar  Case 
or  In  the  Hanklns  Csse^  and  cannot  therefore 
be  said  to  have  been  dedded.  It  may  be 
said,  and  with  some  forc^  that  in  the  caae  ot 
Stanhilber  v.  Insurance  Co..  76  Wis.  288.  45 
N.  W.  221«  a  walvw  the  local  agent  ot  a 
condition  as  to  future  conduct  was  held  ef- 
fectual, but  thore  were  other  fitcta  present  in 
that  case,  and  we  do  not  r^ard  It  aa  an  ad- 
judication In  the  afllrmative  of  the  pn^ 
sltlon  now  before  na.  Tba  4tuesUon,  there- 
fore, must  be  considered  as  still  open.  In 
the  absence  of  legislative  actioa  on  the  sub- 
ject. It  would  cotalnly  be  a  moat  interesting 
question,  and  one  not  free  from  doubt  The 
objection  to  an  afflrmaUve  answor*  suggested 
In  the  Schemer  Case,  Is  certainly  a  cogent 
one.  bisurauce  Co.  v.  Maxson,  42  BL  Aj^. 
lOi.  However,  there  has  been  legislative  ac- 
tion which.  In  our  Judgment,  has  an  Impor- 
tant bearing  on  the  queetlcm,  and  which  mnat 
be  considered.  In  1891  on  act  was  passed 
by  our  legislature  providing  for  an  uniform 
policy  of  Insurance  to  be  used  In  this  state, 
known  as  the  "Standard  Insurance  Polity." 
Chapter  IIKS,  Laws  1881.  Thia  act  went  Into 
effect  September  1,  1881,  The  policy  in  suit 
here  was  the  standard  polity  provided  for  Igr 
that  act.  was  issued  December  16.  1881,  and 
consequently  must  be  govoued  by  the  pio- 
vl8l(Hi8  of  that  act 

The  act  Itself  provides  substantially  as  fol- 
lows: (1)  That  tbe  Insurance  commissions 
shnll  prepare,  with  the  assistance  of  tbe 
attorney  geueral,  a  printed  form  in  blank  of 
a  policy  of  Insurance  to  be  known  as  tbe 
""Wisconsin  Standard  Policy,"  and  send  a 
copy  to  each  company  doing  a  fire  insurance 


business  in  this  state.  (Z)  That  after  Septem- 
ber 1,  1801,  no  insurance  company  BhaH  is- 
me  any  form  of  policy  on  property  in  this 
state  ezoqpit  such  as  confonns  in  all  partien- 
lars  to  the  standard  policy,  and  no  other  con- 
ditions or  agreements  shall  be  indorsed  there- 
on or  made  part  tiureof,  ezo^t  <a)  the  name 
9t  tbe  onapany,  locatlni,  amount  of  stock, 
and  sundry  other  mattera  not  necessary  to 
be  here  stated;  (b)  printed  or  written  forms 
of  description  and  specWcatlon  or  scbedolee 
of  tbe  property  covered  by  any  particular  pol- 
icy, and  any  other  matter  necessary  to  dear- 
ly eqvBM  an  the  facta  and  conditions  of  In* 
snrance  on  any  partlcolar  risk  (which  facts 
or  amdltkms  shall  In  no  case  be  InamstBtait 
with  or  a  waiver  of  ai^  <a  the  inwltfons  or 
oondltkms  <rt  the  stan^rd  pdlcy  herein  pro- 
vided for)  may  be  written  upon  or  attached 
or  appended  to  any  policy  on  property  In 
this  state.  It  Is  unnecessary  to  state  here 
any  farther  profWoos  of  ihe  act  ThIa  act 
is  broad  and  sweeping  In  Its  tmns  and 
■o^>e.  It  alnu  to  bring  orda  out  of  chaos. 
Prior  to  Its  paasage  tbeee  were  as  many  dif- 
ferent contracts  of  insurance  as  there  were 
oompanles.  The  variations  and  differences 
between  the  conditions  of  the  pdicles  Issued 
by  the  various  insurance  companies  were  al- 
most taiflnito  in  numbo*.  New  clauses  and 
cittidlflotts  wm  bring  omstan^  inserted, 
generally  Ingudoosly  worded  and  obscurely 
printed;  and,  slngnlarly  enough,  these  new 
omdltlons  were  always  In  the  Interest  oi 
tbe  lnsQra>,  and  not  of  tiie  Insured.  To  meet 
tbls  ccmditton,  the  act  under  otmsldraatlon 
was  passed.  That  it  la  a  long  st^  In  the 
iWit  direction  cannot  be  doubted,  trader  It 
there  can  be  ^ctlcaOy  but  cme  form  of  poli- 
cy. When  a  man  contracts  for  Insurance,  be 
knows  that  he  Is  cmtcactlng  for  a  standard 
policy,  and  for  nothing  rise,  and  he  knows 
tihat  he  wtD  get  that  and  nothing  ri8&  As 
flie  law  become  better  known,  and  the  tenxa 
of  the  standard  policy  bettor  und^tood.  It 
Is  manfffest  that  it  will  be  m^  valuable  to 
the  business  worid.  Thus  much  as  to  the 
purpose  and  probable  effects  of  this  law  la 
apparent  to  the  most  superficial  observer. 
More  critical  examination  reveals  the  un- 
doubted tact  that  the  law  was  not  passed 
solely  for  the  protection  of  the  insured.  It 
provides,  In  clear  and  distinct  terms,  that 
other  conditions  may  be  printed  or  written 
upon  or  attached  to  the  policy,  but  that  they 
shall  not  be  Inconsistent  with,  ma  a  walw 
of,  any  ot  the  provirions  <nr  cwdltiona  of  the 
standard  policy.  In  thus  providing  that  oth- 
er condltlona  may  be  InocHrpcHiited  In  the 
policy  1^  writing  or  jwInUng,  other  methods 
are  plainly  excluded  under  tbmlliar  legal 
principles.  Ibe  Intent  plainly  was  and  Is 
that  so  far  as  the  condItl«is  and  provlslims 
of  the  standard  policy  go,  they  shall  govern, 
and  that  tbey  shall  not  be  omitted,  changed, 
or  waived  in  any  manner.  OQkx  provisions, 
not  conflicting  with  them,  may  be  added  la 
writing  m  printing,  but  the  conditi<ms  of  the 
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iluidard  poilcr  ItuU  must  remain  unimpair- 
ed 

Tbe  oondltlQa  here  bnricen  was  one  ot  the 
ooaditifHw  of  tbe  itaiidard  pcfllcy.  It  Is 
claimed  tihat  it  was  waived,  not  In  priatlnK 
or  wrttlBg,  bnt  hj  mere  word  of  numtfa.  Oan 
tUa  bft  aacctetrfully  maintained?  It  ao,  then 
ttta  part  of  the  law  la  at  onoe  emaaeolated. 
If  this  be  BO,  tb«i  the  agent  may  do^  by  the 
nereat  caamd  word  ot  month,  that  whldi 
■dtber  he  nor  the  compiny  ooold  do  by  the 
most  formal  written  stipulation  under  seal. 
Swdi  a  reaiflt  cannot  be  tolerated.  The  law 
nmld  be  scarcely  more  explicit  In  Its  terms 
than  it  la.  To  onr  mlnda,  it  Is  clear  that, 
ainee  the  enactment  of  this  law,  at  least  the 
local  as^t  cannot,  either  In  writing  or  by 
pand,  at  the  time  the  Insarance  la  effected, 
Aange  or  waive  that  proYlslon  of  tbe  atand- 
ard  p(Acy  prohlMUng  tatare  additional  In- 
surance  We  are  not  to  be  understood  as  de- 
ciding anything  further  In  this  case.  TMa 
is  Om  Kde  point  luTolTed  In  the  dedalon,  and 
conseqnentiy  the  sole  point  dedded.  The 
law  In  qoestlon  la  snbatantlaUy  a  copy  of 
dkapter  488  of  the  I<awB  of  the  atate  of  New 
York  for  the  year  188C.  We  are  referred  to 
tbe  case  of  Qnlnlan  t.  Insarance  Go.,  IDS 
R.  T.  860,  81  N.  B.  31.  (decided  tn  1882,) 
wlm«  the  court  of  appeals  dtscnsa  the  ef- 
fect of  that  law.  and  say:  "Now,  aa  hereto- 
fore. It  is  competrat  for  the  parties  to  a  con- 
tract of  Insnranoe^  by  agreement  In  writing 
or  by  pand,  to  modify  the  contract  after  tbe 
poOey  has  been  Issued,  or  to  wiUve  conditions 
or  forfeltmres."  This  may  well  be  so.  Such 
a  doctrine  does  not  In  tiie  least  mlUtate 
against  the  poeltl(m  tafeoi  In  the  present  case, 
and,  as  no  such  questl<xi  Is  presented  here, 
we  eipresa  no  opinion  upon  It  Judgment 
reversed,  and  cause  remanded  for  a  new 
trU. 


GABDBN  GITY  BANKINO  A  TRUST  00.  et 
al.  T.  OEILPUSS. 

ASOHBStMANN  t.  COMMBROIAIi  BANK 
OP  MILWAUKEE. 

(Sapreme  Comt  of  Wisconsin.    Dec  29,  1893.) 

AsnecnCENT  fob  BairBPi-r  or  Cbbditors  — Sctbsb- 
qomyt  Appointmmt  or  Rbceitbr— Epfbot. 

Where  a  banking  corporation  has  made  a 
TaJId  ToIuntaiT  assignment  of  all  its  assets,  the 
conrt,  on  application  of  a  judgment  creditor,  nn- 
der  Sanb.  A  B.  Ann.  St.  H  9216,  3217,  cannot 
sequester  the  assets  In  the  hands  of  the  a*- 
^giaee,  and  apiraiat  a  receiver  therefor,  so  as  to 
■npemede  the  assignment,  and  change  the  rule 
for  the  distribntfon  of  the  proceeds  of  the  as- 
aignmeat  to  tbe  mk  prsaolbed  by  statute  in 
lecelTerahlp  cases. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  JTobnam,  Judge. 

The  Gomma<dal  Bank  of  Milwaukee  made 
an  assignment  for  tbe  benefit  of  creditors  to 
A.  B.  GeQfnss,  who  was  subsequently  ap- 
pointed recelTer  of  ttie  bank  on  the  appU- 
catkm  of  Edward  Aseb««inantt,  a  Judgment 


oWlltor  of  the  bank.  From  an  order  declar- 
ing Milwaukee  county  to  be  a  preferred  cred- 
itor, and  directing  tbe  rec^Ter  to  make  pay- 
ments aecordins^y,  the  receiver  appeals;  and 
from  an  ord&t  discharging  Oeilfnss  as  as- 
signee, and  directing  him  to  hold  as  receiver^ 
the  Garden  City  Banking  ft  Trust  Company, 
the  Wauwatoaa  Stone  Gompanyt  Story  Broa. 
Alice  0.  Bowse,  and  others  appeaL  Both  or- 
ders reversed. 

Tbe  other  fkcts  folly  appear  In  the  follow- 
ing statemrat  by  PINNET,  J.: 

The  orders  appealed  from  In  these  cases 
relate  substantially  to  the  same  subject-mat- 
ter. The  Oommerelal  Bank  of  Milwaukee, 
organised  under  the  general  banking  law  of 
the  state,  and  having  Its  office  and  place  ot 
bnslnees  at  afilwanfcee,  Wla.,  on  the  21st  day 
of  July.  1808,  made  an  assignment  to  A.  B. 
OellfUBS,  pursoant  to  the  statute  In  such  case 
made  and  provided,  for  the  beneflt  of  all  fla 
creditors,  Its  Uablflties,  exdustre  of  Interest, 
being  about  $1,188,999.87.  and  Its  asseta  about 
91,480,220.68;  and  as  such  assignee  he  took 
posseericm  of  said  assets,  and  proceeded  In 
the  execution  of  his  trust  The  bonk  was  In- 
debted at  the  time  to  Milwaukee  county  In 
the  sum  oi  8817,484.88,  but  no  dalm  therefOr 
has  as  yet  been  filed  In  the  qiatter  of  said  as- 
dgnment  On  tiie6tih(rfAttgiut,  1683,  ISd ward 
ABchermann  recovered  a  judgment  agalnat 
13ie  bank  in  tbe  circuit  court  of  BlUwankee 
oonnty  for  $436.67,  and  executl(ni  was  Issued 
thereon  to  tiie  sheriff  of  MQwatlfcee  county, 
and  thereafto'  returned  wh<^  muatlsfled. 
On  the  8th  day  ot  August,  1803,  aald  Edward 
Aschermsnn  duly  filed  In  the  circuit  court, 
against  said  oorporatton,  a  petition  raider 
section  8216,  Sanb.  ft  B.  Ann.  St,  praying 
that  ths  court  might  sequestrate  tiie  stock, 
property,  flUngs  In  action,  and  effects  of  such 
corporatlOD,  and  appoint  a  receiver  thereof, 
with  a  view  to  winding  up  and  aettllng  Its 
alflalrs.  An  order  was  made  by  the  (Arcnit 
conrt  fliereoD,  sequestrating  the  stof^  pmp- 
erty,  effects,  and  things  in  action  of  said 
/Oommerdal  Bank,  and  appointing  A.  B.Oefl- 
'  fuss  receiver  of  the  same,  who  at  once  qtiaU- 
fled  as  required  1^  law,  Milwaukee  county 
ffled,  In  said  suit,  Its  chtim  against  said  bank, 
and  by  Its  petition  aUeged  that  said  Geilfnss, 
as  such  receive,  bad  cash  on  hand  In  the 
sum  of  $125,000,  and  prayed  that  tbe  coun- 
ty be  declared  a  preferred  creditor  ot  said 
bank  under  section  3245,  Sanb.  ft  B.  Anu. 
St,  and  be  first  paid  by  said  receiver  accord- 
Ins^y.  On  the  29th  of  September,  1893,  0«ll- 
fOSB,  aa  asalgnee,  filed  in  tbe  dreolt  court  tab 
account  and  report  in  tlie  matter  of  fhe  said 
asalgnment,  substantially  as  required  by  sec- 
tion 1701.  Sanb.  &  B.  Ann.  but  alleged 
that  no  dividend  bad  been  paid,  and  that  the 
report  was  made  for  the  purpoae  of  having 
it  determined  whether  the  ratate  was  to  be 
administered  Isy  him  as  recetvo*,  and  dis- 
tributed that  way,  or  as  assignee,  and  set 
forth  the  proceedings  which  had  resulted 
In  his  app<^tment  as  receiver  tn  the  case  of 
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Asctiflnnaim  against  the  Oommerdal  Bank. 
He  asked  tliat  a.  final  BetUement  of  the  ac-' 
count  be  had  upon  notice,  and  that  he  be  dis- 
charged as  such  assignee.  Said  matter  came 
on  to  be  heard  before  the  court  up<Hi  notice, 
and  the  appellants,  the  Qarden  City  Banldng 
&  Trust  Company,  the  Wauwatosa  Stone 
Company,  Story  Bros.,  and  Alice  C.  Boorse 
and  others,  creditors  ot  said  bank,  objected 
thereto  tbnt  the  assignee  had  not  admin- 
istered his  trust,  and  that  his  snbsequrat  ai>- 
polntment  as  receive  ftimiahed  no  ground 
for  his  discharge.  The  court  confirmed  the 
rep<H^  and  account  ot  the  assignee,  and, 
finding  his  i>etition  true,  and  that  he  bad 
been  appointed  receiva-,  as  stated,  hdd  that 
his  said  appointment  superseded  the  prior  as- 
signment, although  it  was  otherwise  a  valid 
assignment,  and  on  October  31,  1893,  or- 
dered that  said  A.  B.  Gellfuss,  as  assignee, 
be  dlschoiged  from  all  further  duty  or  liabil- 
ity as  such,  and  that  all  the  assets  which  he 
then  held  as  assignee  be  turned  over,  ac* 
counted  for,  and  held  by  him  as  recelTer,  and 
that  from  that  time  fcH'th  he  should  hold  and 
administer  the  assets  and  property  of  said 
Commercial  Bank  as  receivo',  and  not  ss  as- 
sign^, nie  Garden  City  Banking  &  Trust 
Company,  the  Wauwatosa  Stone  Company, 
Story  Bros.,  and  Alice  C.  Bo<h^  appealed 
therefrom.  The  petition  of  A.  B.  Gellfoss, 
as  receive  In  the  case  of  Aschermann 
against  the  bank,  came  on  to  be  heard,  and 
the  previous  assignment  of  the  bank  to  said 
Gellfuss,  and  the  proceedings  that  had  be«i 
tiad  thereon,  vr&e  set  up  In  opposition;  and 
he  prayed  that  the  question  whether  he  tiad 
any  funds  In  his  bands  as  such  receiver  should 
be  first  determined  upon  notice  to  parties  in- 
terested, and  that  in  that  case  the  question 
of  the  priority  of  the  claim  of  the  county 
be  determined  b^ore  any  dividend  should 
be  paid.  The  court  found  the  claim  of  the 
county  to  be  as  above  stated,  and  tliat  Gell- 
fufis,  as  receiver,  held  the  slock,  property, 
things  in  action,  and  effects  of  the  bank,  and 
had  on  liand  thereof,  in  cash,  the  amount  of 
f 160,000  or  more;  and  made  an  order,  dated 
November  1,  1893,  that  the  county  ot  Mil- 
waukee tie  adjudged  and  declared  to  l>e  a 
preferred  creditor  of  said  defendant  corpora- 
tion, and  that  said  recover  pay  said  county, 
out  of  the  funds  then  In  his  hands,  the  sum 
of  ¥50,000  on  account  of  said  preferred  dalm, 
within  three  days  after  the  service  of  the  or-  i 
der.  Upon  leave  given,  Gellfass,  as  recover,  ' 
apiwaled  from  said  order. 

Van  Dyke  ft  Tan  Dyke  and  a  A.  Koef- 
fler,  Jr.,  tar  an^eUant  ttie  Oardoi  City  Bank- 
ing ft  Tmst  CkK  W.  H.  Timlin,  for  respond- 
ent and  ai^llant  A.  B.  OeUfnss.  Let^ld 
Hammd  and  J.  O.  Flandoa,  fbr  reepondent 
Edward  AsChennaiin. 

PINNEY,  J.,  (after  stating  the  facts.)  L 
The  right  of  a  banking  corporation,  created 
and  existing  under  the  general  banking  law 
of  the  state,  to  make  a  valid  aasignment  of 


all  its  property  and  assets  for  the  paymenV 
of  Its  debts  In  the  mann»  and  form,  and 
to  the  effect,  prescribed  by  the  statute,  was^ 
very  properly  conceded  by  counsel  who  ar- 
gued In  support  of  the  orders  appealed  from. 
Uke  trading,  manufacturing,  and  other  busi- 
ness corporations,  the  Comm^dal  Bank  had 
an  absolute  right  of  disposition  of  Its  prop- 
erty and  assets,  as  full  and  ample  as  a 
natural  person,  unless  restrained,  expreesly 
or  by  implication,  by  the  general  banking 
law  or  some  other  statute  of  the  stat&  We 
have  not  been  referred  to,  and  do  not  know 
of,  any  limitation  on  the  powers  of  banking 
or  other  corporations  In  this  respect;  and 
as  the  right  of  private  corporations  In  gen- 
eral to  make  such  assignments  has  l^een  so 
universally  recognized  and  suppwted  in  this 
and  other  states,  in  view  of  the  great  In- 
crease of  sach  corporations  of  late,  and  the 
great  proportion  of  the  business  of  the  coun.- 
try  conducted  by  them,  the  question  of  the 
right  of  a  lianklng  w  other  private  corpora- 
tion to  make  such  an  assignment,  if  not  ex- 
pressly or  impliedly  forbidden  by  Its  chartw  or 
other  positive  law,  must  be  regarded  as  dear 
and  undoubted  as  that  of  a  natural  person. 
The  duty  of  a  banking  or  other  corporation 
to  devote  all  of  its  property  to  the  paymttit 
of  Its  debts  stands  upon  the  same  gromid  a» 
and  does  not  differ  from  that  of  a  natnral 
person,  and,  In  the  absence  of  any  reatric- 
tlon,  Is  one  ot  the  Imidled  powaa  of  the 
corporation. 

2.  It  is  not  contended  that  the  assignment 
In  question  is  subject  to  any  legal  infirmity, 
or  taint  of  fraud,  but  the  entire  controversy 
grows  out  of  the  claim  that  the  proceedings 
instituted  In  the  case  of  Aschermann  against 
the  bank,  several  days  after  the  aasignmmt 
was  pefected.  In  which  the  stock,  property, 
things  in  action,  and  ^ects  of  the  bank  were 
sequestered,  as  it  Is  claimed,  and  Gellfuss 
(already  the  assignee  of  the  bank  tmder  Its 
assignment)  was  appointed  receiver  of  the 
same,  operated  to  supersede  and  vacate  the- 
assignment,  and  Impose  upon  the  prop^ty 
and  assets  of  the  bank  a  different  rule  of  dis- 
tribution from  the  one  prescribed  by  the 
assignment,  so  as  to  entitle  Milwaukee 
county  to  a  preference  of  payment  und«> 
the  statute  (Sanb.  &  B.  Ann.  St.  {{  8217, 
3245)  relating  to  proceedings  against  corpora- 
tions. By  the  statute  (Sanb.  ft  B.  Ann.  St.  I 
1693a)  It  is  provided  that  all  pref^ncea  In 
assignments  for  the  ben^t  of  one  creditor 
over  another,  "except  for  the  wages  of  labor> 
era,  servants  and  employes  earned  ^thln 
six  months  prior  thereto,  shall  be  void;" 
and,  by  section  1693c,  that  "the  dalms  of* 
all  servants,  clerks  or  laborers  for  personal 
ser^ce  or  wages  owing  from  the  asdgnor 
for  services  or  labor  performed  for  the  three- 
monttiB  preceding  such  assignment,  shall  be 
preferred  over  the  dalms  of  all  other  cred- 
itors, and  shall  be  paid  first  by  the  aa- 
Bignee,  after  the  payment  of  costs,  debts  doe- 
ttae  United  SUtes  or  the  atate  of  WtacoHlii.. 
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■n  taxes  and  aaaeonnente  levied  and  un- 
paid, expenses  of  tbe  assignment  and  exe- 
CDting  tbe  trust"  It  Is  plain  that,  had  the 
Instrument  of  assignment  directed  a  prefer 
ence  of  payment  of  the  debt  of  the  bank  to 
Milwaukee  county  orer  Its  general  creditors, 
the  assignment  would  have  been  absolutely 
TOid,  and  It  Is  very  certain  that,  In  the  ab- 
i  sence  of  such  provision,  any  such  pref^- 
aice  of  payment  allowed  by  tbe  assignee 
would  be  a  palpable  abuse  of  his  trust,  and 
a  eoDTerslon  of  trust  funda.  for  which  his 
bondsmen  would  be  liable.  Qmslderadons 
of  public  policy,  and  the  Inconvenience  which 
may  flow  from  this  conclusion,  cannot  be 
allowed  to  prevail  against  the  plain  and  posi- 
tive language  of  the  statute.  We  cannot 
ktot  elsewhere  for  a  declaration  of  the  pub- 
lic policy  of  the  state,  and  the  language  of 
the  statute  allowing  preferences  in  certain 
cases  only  has  a  negative  force,  and  denies 
than  In  all  others.  If,  however,  the  pro- 
ceeds of  the  property  and  assets  so  assigned 
are  to  be  administered  and  distributed  by 
the  receiver  under  the  authority  of  tbe  court 
la  the  action  of  Aschermann  against  the 
bank,  it  Is  claimed  that  a  preference  of  pay- 
ment is  prescribed  by  sections  ^17  and  3246, 
dready  referred  to,  over  ali  other  claims, 
"for  the  payment  of  taxes  and  debts  due  to 
tbe  United  States  and  the  state  of  Wisconsin, 
and  any  county,  dty,  town  or  village  there- 
in.'* It  is  a  matter  of  no  Impwtance  to  tbe 
detUslon  that  the  circuit  court  having  juris- 
diction of  the  proceedings  In  the  voluntary 
assignment  also  apjMlnted  the  receiver,  nor 
that  the  assignee  la  the  same  person  after- 
wards so  appointed.  The  controversy  in 
these  cases  resolves  Itself  into  the  single 
qnestlon  whether  the  proceedings  In  the 
case  of  Aschermann  against  the  bank  super* 
seded  or  vacated  the  prior  assignment,  or 
famished  any  ground  for  an  adjudication  to 
that  effect  It  must  be  conceded,  we  thlnh, 
that  tbe  assignment  by  the  bank  vested  the 
stock,  property,  things  In  action,  and  effects 
ot  the  bank  in  Gellfuss,  as  assignee,  in  trust 
fm  all  its  creditors,  and  that  they  thereby 
acquired  in  a  perfectly  lawful  and  proper 
manner,  and  upon  a  valid  consideration,  a 
vested  right  to  have  the  same  converted  into 
money,  and  applied  pari  passu  to  tbe  pay- 
ment of  tb^  respective  debts.  Tbdr  rights 
were  as  clearly  and  as  certainly  fixed  In  this 
respect,  beyond  the  power  of  the  asdgnor 
or  any  (me  dse  to  recall  or  revoke  tbem,  as 
tf  they  had  been  secured  to  them  by  a  valid 
mortgage  ot  the  property  regulariy  executed. 
Courts  of  law  would  recognise  the  legal  title 
of  tbe  assignee,  and  protect  bim  in  his  l^ol 
ownership  of  tbe  property  assigned;  and 
elaborate  provlidons  exist  for  tbe  execution  of 
the  trusts  of  the  assignment  undef  the  super- 
Tliing  direction  and  authority  of  the  drcult 
eonrt  All  actimis  tm  the  recovery  of  the 
assigned  estate  or  any  Interest  therein,  or  for 
tbe  xeoovery  ot  proper^  conveyed  or  trans- 
ferred In  fraud  of  credltoxs.  or  tbe  transfer 


or  conveyance  ot  which  Is  TtM  by  reason  of 
being  preferential  or  otherwise,  are  required 
to  be  brought  only  in  the  name  of  the  as- 
signee. Sanb.  &  B.  Ann.  St  S  1698b;  Lumber 
Co.  V.  Hogan,  (WI&)  55  N.  W.  416.  If  neces- 
sary, the  court  could  remove  a  delinquent 
assignee,  and  appoint  another.  Sanb.  & 
B.  Ann.  St  t  1702.  In  brief,  elaborate  and 
efficient  proTlslons  exist  for  the  conversion, 
of  all  tbe  estate  assigned  into  money,  and  a 
fair  and  legal  application  of  It  to  the  pay- 
ment of  the  debts  of  the  bank.  No  occasion- 
whatever  is  shown  to  have  existed  for  the  in- 
terference of  a  court  of  equity  to  protect 
the  rights  and  interests  of  those  Interested: 
In  tbe  trusts  of  the  assignment  or  any  rea- 
son why  they  should  not  be  fidly  executed, 
unless  the  sequestration  of  the  property  of 
the  bank,  and  appointment  of  a  recov- 
er, in  tbe  case  of  Aschermann  against 
the  bank,  have  the  extraordinary  effect 
ascribed  to  them,  and  wholly  destroy,  or  fur- 
nish ground  for  subvertli^,  tbe  trusts  of  an 
assignment  free  from  any  taint  of  fraud  or 
Imputation  of  Illegality. 

a  Tbe  statute  (Sanb.  &  B.  Ann.  St  H  3216,. 
3217,)  unda  whlci  the  fvoceeding  in  tbe  case 
of  Aschermann  against  the  bank  was  Insti- 
tuted Is  purely  remedial,  and  gives  no  coun- 
tenance to  the  Idea  that  prior  lawfully  ex- 
isting rights  are  to  be  dtoplaced  or  In  any 
manner  disturbed  by  It;  nor  Is  there  any 
authority,  so  far  as  we  are  advised,  for  hold- 
ing that  such  a  proceeding  Is  designed  u* 
have  any  retroactive  effect;  nor  is  it  either 
necessary  or  Just  that  It  should  have  such, 
effect.  It  la  quite  sofflclent  for  all  purposes- 
of  justice,  that  the  remedy  should  be  as 
broad,  as  comprehendve,  and  complete  as 
upon  a  creditors'  bill  or  In  a  bankruptcy  pro- 
ceeding. The  title  of  a  recelvw  or  assignee 
imder  such  proceedings  has  no  retroactive  ef- 
fect to  disturb  prior  existing  rights,  unless- 
they  are  in  fraud  of  creditors,  or  In  contraven- 
tion of  some  express  statute.  It  la  provided. 
In  substance,  that  after  Judgment  against  a 
corporation,  and  execuU<m  thereon  returned 
unsatisfied  in  whole  or  In  i»art,  upon  i»etl- 
t!<Hi  or  action  brought  the  drcult  court  with- 
in the  proper  county  "may  sequestrate  the 
stock,  property,  things  In  action,  and  effects 
of  such  coriKH-ation,  and  app<rfnt  a  receiver  or 
the  same;"  that  Is  to  say.  the  court  may  take- 
and  set  aside  the  property  of  the  corporation 
from  its  custody  «■  possession,  or  from  the 
possession  of  any  contending  parties,  and 
take  possession  of  it  in  order  to  enfoi-ce  obe- 
dience to  the  final  Judgmmt  or  to  pteserre  It 
during  the  lime  the  proceeding  Is  pending, 
and  the  court  may  apitolnt  a  receiver  of  tbe 
same.  The  same  general  roles  a^ly  to  a 
sequestrator  as  to  a  receive.  In  the  final  or- 
der  In  any  such  action,  "tbe  court,  shall  direct 
a  Just  and  fair  distribution  of  the  property  of 
such  corporation  and  of  the  proceeds  thereof 
to  be  made  am<Hig  the  fair  and  honest  crad- 
itors  of  such  owpwaUon  in  pn^KMrtlon  to- 
their  debts  respectiv^y,  who  shall  be  paid  in- 
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the  order  preaexfMl  ta  section  tbree  tliou- 
tmnd  two  hundred  and  torty-fiTe,"  vbich  pro- 
Tides  for  preferences  other  sod  different  flrotn 
those  allowed  In  Tidnntary  assignments. 
Now,  the  prt^>tft7  and  assets  of  the  corpora- 
tlon,  as  we  have  seen,  had  wholly  passed  to 
and  hecome  vested  In  GeOfDss  as  assignee. 
The  corporation  had  no  prc^terty  which  could 
go  to  seqnestratOTs  or  a  recelrer  nnder  sach 
a  proceeding,  and  It  was  not  the  Intentioa  of 
the  statute  that  the  court  should  sequestrate 
In  this  proceeding,  and  apjKrfnt  a  receiver  tor, 
property  which  tiie  corporation  has  lawfully 
and  honestly  conveyed  to  other  parties  for  en- 
tirely proper  and  legitimate  purposes.  The 
ends  of  Justice  require  no  such  extraordinary 
•r  unusual  construction  of  this  statute.  The 
statute  contemplates  and  requires  only  that 
an  administration  of  the  property  and  of  the 
affairs  of  the  corpwation  shall  he  had,  and 
that  all  Its  property  and  effects  which  it  bad 
and  owned  at  the  time  of  the-  commencement 
at  the  proceedings  shall  go  into  the  hands  of 
the  recover  when  appointed,  and  be  convert- 
ed and  applied  to  the  payment  of  Its  fair  and 
honest  creditors  In  the  order  specified.  The 
tiUe  which  a  recelTO*  takes  under  a  proceed- 
ing of  the  kind  In  question  Is  very  fully,  and, 
as  we  think,  complete^,  defined  In  the  case  of 
Pow^  T.  PapCT  Co.,  60  Wis.  28,  IS  N,  W. 
20,  In  which  It  is  held  that  the  powers  of 
such  receiver  "are  far  more  eztenalTe  than 
those  of  an  assignee  In  a  vt^nntary  assign- 
ment," (as  they  then  existed,)  and  be  had 
"the  powers,  and  performed  the  functions,  of 
a  receiver  In  a  creditcws*  salt  proper,  or  on 
proceedings  supplementary  to  execution;"  and 
that  he  may,  "under  the  direction  of  the 
court,  maintain  an  action  against  any  per- 
Bon  holding  any  pti^Mrty  of  the  detfendant 
conxwation  In  secret  trust  for  It,  or  to  re- 
cover any  property  which  has  beai  conveyed 
by  It  In  fraud  of  Its  creditors."  It  Is  very 
true  that  In  such  a  proceeding  the  court  may 
lawftdly  asB^  through  Its  receiver.  auth<Hl- 
ty  and  control  over  all  propM^  of  the  corpo- 
ration, and  restrain  all  other  actions  or  pro- 
ceedings ctmcmiing  the  same;  yet  the  ulti< 
mate  relief  to  be  granted  In  favor  of  cred- 
itors la  simply  the  conversion  of  the  property 
of  tbe  corporation  into  money,  and  its  appro- 
priation to  the  payment  of  its  debts  in  the 
manner  spedfled  In  the  statute.  It  la  laid 
down,  as  a  general  principle  applicable  to  re- 
ceivers, that  "the  appointment  of  a  recelvw 
does  not  operate  to  divest  liens  previously 
acquired  on  the  property  of  the  debtor  by 
other  creditors  acting  In  good  faith,  but  It  is 
regarded  as  having  been  made  subject  to 
such  rights  and  llrais  as  may  have  been  pre- 
viously acquired  by  other  Judgment  creditors, 
who  will  not  be  divested  of  their  liens  by  vir- 
tue of  the  subsequent  recrivwahlp;  •  •  • 
and,  in  general,  it  may  be  said  that  a  re- 
ceiver over  a  debtor's  prt^erty  occupies  the 
same  relaticm  towards  the  proceeds  or  fund 
derived  from  It  as  the  debtor  hlmsrif."  The 
receiver  can  obtain  no  other  or  greater  rigbte, 


save  In  the  ease  of  property  ftandidentiy 
transferred  or  conveyed,  (High,  Bee.  {  440, 
and  cases  dted;)  and,  when  a  receiver  has 
been  apimlnted  under  this  statute,  the  titie 
to  all  the  property  of  the  corporati<m  vests 
In  him  as  trustee  for  tbe  benefit  of  creditors 
and  sto<Alio)der&  He  h<^ds  the  property  of 
the  corporation  for  the  beneflt  of  all  the  par^ 
ties  interested  in  it  Beach,  Priv.  Oorp.  H 
772,  786.  The  appointment  of  a  receiver  has 
been  said  to  be  an  equitable  execution.  The 
receiver  is  virtually  a  representative  of  the 
court,  and  ctf  aU  the  parties  In  Interest  In  the 
Utlgation  wh»^  he  Is  a.ppofnted.  l^L 
Priv.  Corp.  I  642;  Davis  v.  Gray,  Mt  W«a 
208,  21&  Manifestly,  this  equitable  execntion 
cannot  go,  in  a  proceeding  such  as  this, 
against  property  the  corporation  did  not  own 
at  the  time  It  was  Instituted.  Ha  has  no 
power  to  set  aside  legal  and  valid  acts  of  the 
debtor,  but  such  as  are  Illegal  and  forMdden 
by  law  he  can  saccessfnily  asaall.  Edw.  Ree. 
860;  2  Story,  Eq.  Jur.  S  829.  In  Wlswall  v. 
Sampson.  14  How.  61,  it  is  laid  down  that  a 
receiver  will  be  appointed  against  a  party 
having  possession  under  legal  titie.  If  the 
court  is  satiBfled  that  such  party  has  wnmc- 
fully  obtained  that  Interest  In  the  prop«ty; 
thus,  where  fraud  can  be  proved,  and -immedi- 
ate danger  la  llkdy  to  result  if  pooocBolon 
p«iding  the  lltigatim  should  not  be  taken  by 
the  court  in  the  mean  time  The  effect  of  the 
appolntmoit  in  such  a  case  Is  not  to  oust  any 
party  of  his  right  to  the  possesBliMi  of  the 
pK^ierty,  but  merely  to  retain  It  for  the  bene- 
flt of  the  party  who  may  altlmatrfy  appear 
to  be  enUtied  to  it;  and,  when  the  party  en- 
titled to  the  estate  has  been  ascotalned. 
the  receiver  win  be  considered  his  receiver, 
and  the  master  will  be  usually  directed  to  tat* 
quire  what  incumbrances  there  are  affecting 
the  estate,  and  Into  ttie  priorities,  respective- 
ly; but,  without  some  eqidtable  showing,  no 
receiver  can  be  appointed  against  the  legal 
titie,  and  certainly  ntme  where,  as  tai  this 
case,  it  is  admitted  that  It  was  honestly  and 
l<«ally  acquired. 

It  follows  from  these  views  that,  i^od 
tbe  ccmceded  facts,  the  property,  assets, 
and  ^ects  as^ned  to  Qeflfuss,  as  assignee 
for  the  beneflt  of  tbe  creditors  of  the  bank, 
could  not  by  any  possibility  be  sequestered 
In  the  Aschermann  Case,  or  the  receiver^ 
ship  in  it  extended  over  the  same.  The  as- 
signee was  the  owner  of  this  property  by 
titie  not  subject  to  any  Inflrmlty  or  condi- 
tion subsequent,  and  when  the  rpcelv^  was 
appointed  In  the  Aschermann  Case,  so  far 
as  we  are  advised,  the  corporation  had  no 
Bto<^  property,  things  In  action,  or  effects 
whatever.  All  Its  property,  by  the  assign- 
ment, bad  lawfully  passed  to  a  third  party; 
and,  although  It  continued  to  «dst  as  a 
<»rporation,  It  Is  scarcely  to  be  presumed, 
and  it  is  not  claimed  In  fact,  that  it  had 
acquired-  new  capital  or  property  with  which 
to  conduct  or  carry  on  any  business  wltbta 
the  few  days  that  intervened  betweiai  tbe 
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4ite  oC  the  iMtginwHit  «sd  tbe  i^pelBt- 
BMot  9t  the  ree^TO'.  The  case  of  Bantn 
r.  Loehh  78  WlB.  404,  47  K.  W.  616,  WW 
■nUfd  on  to  shcnr  that  the  pirooeeiUngi  la 
ike  AaAermaim  0am  opmted  to  nperaede 
■ud  Tscete  the  aaalgnmait,  and  that  there- 
tee  tbe  proeeede  ot  the  innp^ty  of  the 
buk  iboeld  be  ffistrUmted  acoordlng  to  eec- 
flon  Altfaongb  tn  the  opUtloo  In  fhat 

case  tiiere  1m  aome  general  langtia«a  com- 
sMudiiig  a  Cair  and  equal  dlstrltrndon,  and 
■deaooBdng.  as  more  adflah  than  Juat.  that 
tind  of  dIUgence  by  vhlcli  one  creditor  of 
aa  ioBolveait  corporatkm  aeeorea  to  himself 
a  pfkr  ri^t  to  Its  property,  and  an  unequal 
adraatage  over  flie  othtt  creditora,  yet  It 
viQ  he  foond,  npon  a  careAil  examinatlop 
■«f  tbe  caa^  that  tt  does  net  auppcnrt  the  con* 
tsnthn  for  which  it  Is  dted.  After  very 
ftopeily  maintaining  the  ri^t  of  tbe  eonrt 
lo  eojotn  all  other  creditora  from  porsolng 
nmediea,  and  boldlag  that  offiom  of  tbe 
^gnxxatlon  may  he  compelled  to  ddlrer  to 
tbe  lecefrar  all  property  of  the  corporation 
bdd  by  tbMD  <Ni  attadunent  or  eMcntlon. 
tbe  real  point  and  effect  of  the  dedskm  la 
IhoR  atated:  "It  [the  property  of  tbe  corpo- 
ntk«]  la  all  sequestered,  and  all  of  It  mnst 
fD  lato  the  banda  of  tbe  reoelTer.  to  be  dle- 
VOMd  of  by  bim  alone  aa  officer  of  tbe  court, 
and  nSk  persons  barinK  aiQr  ci.  tbe  propwty 
nmst  be  oidered  to  ddlrer  it  to  him.  AU 
troeaedlnsB  by  any  otber  eredttora.  In  any 
■other  way,  «r  In  any  other  court,  most  be  re- 
■trainad;  andt  If  a  sheriff  or  other  ttiSleer 
tare  any  of  tbe  ivoperfy  la  kla  hands  nnder 
aodi  proceedings.  It  m«at  be  ddlvered  to  the 
reeelver;  and  all  aneb  oUw  creditora  most 
eome  Into  this  actiim  for  any  share  of  the 
inperty,  or  for  any  remedy,  dse  this  pro- 
ceeding would  be  In^ectuaL"  So,  It  is  there 
bdd  that  tbe  Uena  and  rlghta  of  other  cred- 
itors lawfully  acquired  against  tbe  property 
«f  tbe  corporation  will  toSiStm  It  Into  the 
bands  of  the  rectkya,  and  be  recognlaed  and 
fnforeed  In  tbe  usual  method  upon  an  In- 
torenlng  petition.  Tbe  liens  and  rights  of 
Boch  parties.  If  ralid,  attach  to  the  fund  in 
the  hands  of  tbe  receirer,  and  it  will  be  ad- 
miQlstered  accordingly.  Walling  y,  MUlex, 
108  N.  Y.  173,  177,  15  N.  E.  65.  To  the  same 
effect  ia  Wlswall  t.  Sampson,  14  How.  68,  67, 
where  It  is  hdd  that  "the  property  la  a  fund 
bi  court  to  abide  tbe  event  of  the  litigation. 
*  *  *  It  Is  true,  In  administering  the  fund, 
tbe  court  will  take  care  that  the  rights  of 
prior  liens  or  Incambrances  shall  not  be  de- 
itcoyed,  and  will  adopt  the  iwoper  measorea, 
\fj  Kfwaice  to  tbe  master  or  otherwise,  to 
aioertain  them,  and  bring  them  befwe  It 
Unless  the  court  be  permitted  to  retain  the 
poeseBBion  of  the  fund,  thus  to  administer 
ft,  bow  can  It  ascertain  the  Interest  in  the 
same  to  which  the  prosecuting  Judgment 
creditor  Is  entitled,  and  apply  It  upon  bla  de- 
mand?" And  the  same  rule  has  been  re- 
T^7H.w.noJi— ^ 
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oently  applied  In  the  ease  of  Bills  t.  Water 
Oa.  CTex.  Bnp.)  28  &  V.  S68,  808,  where  It 
Is  said:  "Tbe  receirenhlp  does  not  destroy 
any  Hens  that  may  have  been  acquired  be- 
f(we  the  appt^Dtment,  but  tbe  remedy  for 
tbebr  enftveement  should  be  sought  In  the 
court  In  which  tbe  whifle  estate  la  being 
administered."  TbiB,  In  substance,  is  the 
rule  announced  In  B^n  r.  Loeb.  supra,  and 
shows  that  the  liens  against  the  propprty 
In  such  a  ease  are  not  Taeated;  and.  as  to 
the  aBsignmait  In  question  in  Ballln  t.  Loeb, 
It  appeared  that  It  was  ooUualve.  and  the 
result  of  a  conspiracy  with  the  corporation 
and  its  directors  to  obtain  an  unjust  prefer- 
ence over  other  creditors,  and  was  therefore 
fraudulent  and  void.  BsJlin  t.  Loeb  does  not 
Jusdfy  the  conclusion  ttiat  tbe  aatfgnment  of 
the  bank  to  Gellfuaa  was  vacated,  or  affect- 
ed In  the  allghtest  manna,  by  the  subsequent 
proceedings  In  the  Aecbermann  Oase,  and 
wholly  foils  to  show  that  tb»  recelvo'  In 
dutt  case,  as  such,  has  ai^  authority  wbat- 
ever  to  Interfere  with  tbe  ^«perty  assigned, 
or  its  proceeds.  Any  other  rule  would  be 
productive  of  wnuig  and  tajustlee,  and  In- 
troduce Into  the  admlnlstratton  of  estates 
assigned  by  cMporatlons  for  tbe  beneOt 
of  their  creditors  great  embarrassment  and 
uncertainty.  It  follows,  from  these  views, 
that  the  orier  of  the  circuit  court  appealed 
flx>m  by  the  Garden  Glty  Banking  &  Trust 
Oompany  and  othera  In  the  matter  of  the 
asitgnment  of -the  Commadal  Bank  of  ICU- 
waukee  must  be  revoked,  and  the  cause  re- 
manded to  tbe  circuit  court,  with  directions 
that  the  assignee  proceed  In  his  capacity  as 
aneb,  and  not  aa  recdv^,  to  admlnlstw  the 
aaaets  and  prop«ty  of  said  Commercial  Bank 
according  to  law,  notwithstanding  his  ap- 
pointment ss  mch  receiver,  and  that  this 
cause  be  remanded  for  further  proceedings 
according  to  law.  It  Is  manifest  that  tbe 
receiver,  Gellfuaa,  did  not,  aa  such,  have 
the  poBsesBion  and  control  of  the  stock,  prop- 
erty, things  In  action,  and  effects  of  tbe 
Commercial  Bank  of  Milwaukee  thoetofore 
assigned  to  him  as  asiignee,  and  bad  not  aa 
hand  any  money  whatever  that  should  be  or^ 
dered  to  be  paid  over  in  the  case  of  Ascher- 
mann  against  the  bank.  Whether  the  claim 
of  MUwaiikee  county  against  the  bank  la  a 
preferred  one,  under  section  3245,  Is  not  de> 
termlned,  as  at  present  it  does  not  appear 
tbat  tJQwe  is  or  will  be  any  fond  to  dis- 
tribute under  tbat  section,  and  as  yet  the 
question  la  an  abstract,  and  not  a  practi- 
cal, one.  Should  occaslmi  require,  this  claim 
may  be  renewed.  Tbe  order  that  Geilfuas, 
as  reoeiT«  in  that  case,  pay  to  MUwaukee 
county  the  sum  of  $60,000  on  account  of  Its 
alleged  prefrared  claim.  Is  erroneous,  and 
must  be  reversed,  and  the  cause  remanded 
tot  further  proceedings  acoordlng  to  law. 
Judgmmt  In  theae  caaes  Is  oidwed  according- 
ly. 
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(Sapreme  Court  of  WlBConsiQ.    Dec  29,  1893.) 

lUiutOAD  CoMpjLHiBS— Latino  Tkjlok  in  Stbbit 
— LiABiLiTT  TO  Abutting  Ownbb. 

1.  A  snot  to  defmdaat  railroad  companr'a 
predecessor  of  the  right  to  coDstract  and  main- 
taio  Its  railroad  in  the  street,  in  front  of  plaiu- 
tUTs  lot,  as  the  same  was  at  the  date  of  the  in- 
■trnmeikt  constructed,  gives  defendant  no  right 
to  destroy  the  street  as  a  highway  in  front  of 
plaintiff's  lot 

2.  Under  Rev.  St  U  1828.  1836,  authoris- 
ing railroad  companies  to  construct  and  operate 
their  tracks  along  streets  only  on  condition  that 
they  restore  sach  streets  to  their  former  state 
of  nsefulnesB,  a  railroad  company's  nse  of  a 
street  opposite  plaintiff's  lot  so  as  to  completely 
obstruct  all  trarel  with  teams  thereon,  and  to 
prevent  plaintUTs  customers  from  having  ac- 
cess to  and  ^cress  from  his  premises,  renders  it 
UatAe  for  the  damage*  otuaed  thereby. 

Appeal  from  dzcutt  court,  St.  CnAx  coon- 
tj;  B.  B.  Buitdy,  Judge. 

Action  by  William  S.  Evans  aKsinst  the 
Ohtcagf^  St  PanI,  Minneapolis  &  Omaha 
Railn^  Compaiv  for  damages  caused  by 
the  vrongfol  use  of  the  street  in  front  of 
plaintiirs  i^Mnlses.  From  an  order  oyer- 
mllng  a  demurrer  to  the  complaint,  defend- 
ant appeals.  Affirmed. 

The  othor  facts  fully  appear  in  the  follow- 
ing statement  by  GASSODAT,  X: 

It  is  alleged  in  the  complaint.  In  tfect, 
that  First  street.  In  HndsMi,  is  60  feet  in 
width,  and  runs  nwth  and  south,  and  has 
existed  tot  more  than  30  years;  that  prior  to 
May  17,  1879,  the  Hudson  A  Blver  FaUa 
Railway  Company  constructed,  and  wfis  then 
(Vtoutlng,  two  railway  tradis  on  the  west- 
^y  aide  of  said  street  at  the  place  In  qnes- 
tlwi;  that  May  17,  1879,  one  Elizabeth  A. 
Dennlston  was  the  owner  in  fee  simple  ot 
lot  1,  blodt  B.  Willow  River,  now  a  part  of 
said  city,  except  S  feet  off  the  south  side 
thereof,  which  lot  Is  dtuated  on  the  west 
side  of  said  street,  and  extended  to  the  cen- 
ter thereof,  and  upon  whitdi  there  was  then 
situated,  and  for  many  years  prior  thMet<^ 
a  warehouse  used  and  occupied  for  the  ptuv 
pose  ot  storing  and  handling  grain  and  oth- 
er farm  products,  and  that  snld  premises 
were  chiefly  valuable  foe  such  warehouse 
purposesj  that  May  17,  1879,  the  said  Den- 
nlston. by  an  Instrument  In  writing,  granted 
to  the  said  Hudson  &  River  Falls  Railway 
Company  the  right  to  construct,  maintain, 
and  operate  its  railroad  In,  upon,  over,  and 
through  First  street,  in  said  Hudson,  In 
front  of  all  of  said  lot,  except  5  feet  off 
from  the  south  side  thereof,  at  any  and  all 
points  In  said  street  In  front  of  said  lot  east 
of  a  line  drawn  parallel  with,  and  12  feet 
west  of,  the  center  Hue  of  said  main  track 
of  the  railway  of  said  company,  as  the 
same  was  at  that  time  constructed;  that  No- 
vember 13,  1879,  the  said  Dennlston,  by  a 
warranty  deed  duly  executed  and  acknowl- 
edged, sold  and  conveyed  to  the  [>lalntlff 
all  her  ri^t,  tlUe,  and  Interest  in  and  to 


said  lot  1,  described,  and  that  the  said  plain- 
tiff thai  became,  and  era  tfnce  has  beesi, 
the  owner,  In  fee  simple,  of  said  premises; 
that  In  1881  the  said  plaintiff  cnistraeted 
aa  elevator  In  c<mnection  with  stfd  ware- 
house, and  thoroughly  prepared  and  fitted 
up  the  same  tor  the  buslaess  of  liandlinc 
grain  to  be  shipped  by  railway  to  and  from 
said  warehouse,  as  wdl  as  by  other  means, 
and  devoted  nearlv  all  of  his  mtlre  time  to 
said  business,  and  that  said  business  so  con- 
ducted by  him  yldded  him  a  net  inonne  of 
at  least  91,S00  per  annum;  that  In  1B82  the 
said  company  conscdldated  into  ud  became 
the  defoidant  company,  with  (rther  raUnwd 
compai^es,  and  that  the  defendant  has  alnce 
maintained  and  cH>anted  said  line  of  road 
so  buUt  and  constructed,  but  that  the  de- 
fendant nev^*  obtained  or  acquired  any  oth- 
er    further  or  greater  right  to  maintain  its 
line  of  ralhmtd  over,  through,  or  upon  said 
First  street,  or  said  lot  1,  than  tiioae  ac- 
quired from  the  Hudson  &  BItct  BUls  Ball- 
way  Company  as  aforesaid;  that  In  Decem- 
ber, 1887,  the  defendant  oected  npmi  nld 
First  street,  almost  dta%cUy  opportte  to  the 
plalntirs  said  lot  and  warehouse,  &  paaaen- 
gw  andfrelght8tatlon,con8lsttaisof(melai^ 
building,  and  so  located  that  the  most  'Wes^ 
eriy  comer  thereof  extended  neatly  up  to  the 
east  line  of  said  street,  so  that  the  platfmrm 
of  said  sutlon  house  exuded  Into  said 
street  a  distance  of  nearly  10  feet;  that  up- 
on the  erection  of  said  station  the  defendant 
caused  a  trade  to  be  laid  along  the  eaa^y 
side  of  said  street,  and  convetii^it  to  said 
passenger  and  freight  station,  and  the  same 
has  been  regularly  and  contlnuoualy  uaed 
and  occupied  by  the  defoidant  for  the  load- 
ing and  unloading  <rf  passeDgera  and  freight, 
and  as  a  part  of  the  main  track  of  the  de- 
fendant, and  has,  ever  since  such  M«ctloD 
and  occupation  of  such  station  house,  oc- 
cupied the  entire  width  of  said  street  at  the 
p<^Dt  opposite  lot  1,  and  tor  a  long  distance 
both  nwth  and  south  of  the  sam^  for  the 
piuposes  of  Its  railroad  business;  that  rince 
the  erection  of  said  depot  the  defendant  has 
used  futtd  street  opposite  said  lot  In  such  a 
manner  as  to  entlrdy  destroy  the  tise  of  the 
same  as  a  public  highway,  and  to  entirely 
prevent  the  nse  of  the  same  toe  the  purpose 
of  teams  or  business  of  any  sort  along  said 
street;  that  directly  south  of  said  lot  the  de- 
fendant has  maintained,  during  all  of  said  time 
since  the  erection  of  said  depot,  and  does  now 
maintain  a  high  and  steep  embankment 
through  afid  along  the  center  of  said  street, 
many  feet  above  the  natural  surface  of 
the  same,  and  along  which  Its  said  tracks 
are  laid;  that  no  croastng  Is  maintained 
over,  or  imssageway  undw,  said  nnbank- 
ment  of  said  railroad  trade,  at  the  Intersec- 
tion of  the  cross  street  south  of  the  plain- 
tiff's warehouse,  and  that  by  reason  there- 
of It  baa  been  practically  impossible  for 
teams  which  have  been  driven  to  said  wnre- 
house  to  leaTO  the  same  without  being 
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ditvea  for  a  great  dManoe  aloof  tbe  M» 
of  Mdd  nUraad  tracks,  and,  bj  a  hmg  and 
drcnltoos  route,  back  to  the  bartne—  portion 
of  tbe  dty;  that  tfnee  the  wecdon  oC  said 
itatlon  the  aald  track  nearest  to  tbe  plain- 
tUTa  wartiuHue  baa  been  naed  aa  a  aide 
track,  tar  awltdilng  purpoaes  and  for  the 
itwlng  of  can,  and  tor  standlne  cara  for 
the  loading  and  anhmdlnf  of  freight  and  for 
tbe  waWng  up  of  tralna,  and  haa  been  so 
wed  that  trains  or  parte  of  trains  are  being 
dmoat  oonetanCly  poshed  up  end  down  aald 
tide  track  opposite  said  warehouse,  and, 
for  a  great  ptvtlon  of  the  time  during  each 
day,  can  have  been  left  standing  upon  tbe 
trade  i^nHMlte  tbe  plaintiff^  premises,  at 
the  fint  crostfng  north  them^  and  wbldi 
Mid  crosslnir  is  the  regular  or  tiaoal  waj 
wdlnart^  nsed  1^  resldrata  of  Hndscm  and 
Tldnltr  of  reaching  pbdntHTs  premlaea,  and 
^  cnil7  practtcnl  ronto  of  reaching  tbe 
lame;  that,  1^  reaatn  of  aoch  obstmctlons 
afbreaald,  apiwoaches  to  said  warehouse  are, 
and  during  an  the  time  since  the  erection  of 
MM  station  boose  have  been,  for  many  boon 
each  day,  totally  obstructed,  and  egress 
from  and  Ingreaa  to  said  wardiooae  by 
teams,  or  business  of  any  sort,  entirely  pre- 
Tented;  that  reaaon  of  anch  nae  of  said 
■Ide  track,  and  the  VMlae,  commotion,  and 
aam^anoe  attendant  opim  tbe  nae  of  a^ 
premises  for  switching  and  yard  purposes. 
It  la  praetloally  In^oaslUe  to  drlre  teams 
up  to  w  near  aald  warehonae.  wf tbont  their 
becomtnffgrealSyfHtfitaiedaad  eotdted,  and 
In  nnK^  danger  of  becoming  nncontn^Ue, 
running  away,  and  deatroylng  tbemaelTes 
and  other  mpettr;  that,  try  reaaon  of  tbe 
select  and  fiUlnra  of  tbe  defendant  to  pot 
pn^cr  planfcing  betweeo  and  along  said 
tracks  <woalto  aald  wardiouae^  it  la  Impoa- 
slble  for  teams  and  wagons  to  turn  around 
on  said  premises,  eren  when  aald  tracks 
an  not  obstructed  by  can;  that  the  oae  and 
ooeivatloa  of  aald  Fbvt  street  oo  aald  lot  1. 
by  the  dtfendant,  In  tbe  mann»  aforeaald, 
and  for  any  other  purpoae  than  the  ronnlng 
of  Ita  regular  tralna  otw  and  npim  tbe  aame, 
was  and  Is  wrongful,  unlawful,  and  without 
permlaakm  or  aothcwity  fnnn  ttte  plaintiff  or 
bis  grantor,  and  without  permlstfoo  or  au- 
thority from  tbe  dty  of  Hudstm;  that  by 
reason  of  aald  unlawful  and  wrongful  use 
and  oceopatlon  of  aald  First  street,  opposite 
lot  1,  the  business  of  tbe  plaintiff,  of  aald 
waiebous^  fdl  off  and  dedlned.  and  soon 
tbmafter  was  totally  destroyed;  that  by 
reaaon  thereof  the  plaintiff  was  unaUe  to 
attract  or  procure  any  business  at  aald 
warrimae,  -and  was  finally  oompcUed  to 
abendim  tihe  said  business  and  said  premises 
tat  warebovse  and  elevatw  purposes;  that 
the  btdldlngs  on  said  lot  1  are  of  rery  little 
raloe,  except  for  warehouse  and  elerator 
porpoeca;  and  that  because  of  said  wrong- 
fol  use  ot  nld  First  street,  the  rental  value 
of  Qw  aame  baa  been  totally  destroyed,  and 
the  prrmlana  bare  been  midered  almost  en- 


Orely  Talndess  for  any  purpose  whaterar. 
Wberefbr^  plalstlfr  daimed  $3,000  damages. 
To  sndi  oonqOalnt  the  defdidant  demurred 
on  tbe  ground  that  the  same  did  not  state 
facts  nilbjiettt  to  oraistltnte  a  cause  of  ac- 
tion against  the  defendant  Prom  the  or- 
der oremiling  sndi  denrarrar,  the  defendant 
brings  this  appeal. 

S.  It.  Ferrln  and  Humphrey  &  Amqulst 
for  appellant    Bay  8.  Bdd  and  Balcer  A 

Helms,  for  respondent 

CAS80DAY.  J.,  (after  stattng  the  facts.) 
It  snffidently  appean  from  the  fw^lng 
statemmt  that  dnce  the  construction  of  the 
depot  menticaied  the  defendant  bo  uaed  the 
street  <vpoelte  the  plalntUTa  lot  In  audi  a 
manna:  as  to  completely  obstruct  all  tnrel 
with  teama  thweon,  and  to  oitlrely  deatnv 
tbe  use  of  tbe  same  aa  a  puUlc  hlghwiv, 
and  thereto  prerrated  the  plalntUTa  ftarmer 
customers,  and  other  posona  who  would 
otberwlae  hsTO  dtme  bualneaa  wlUi  him  at 
hia  warebouae  and  eloTator,  tnm  harlng  ao- 
ceaa  to  or  <«ress  from  the  same^  and  that  ^ 
such  action  tbe  defendant  has  destroyed  the 
plaintiff's  business,  and  rendered  hIa  pr«n- 
iaea  of  but  Tery  little  rahie.  If  andt  ot- 
atmctlon  was  wrongful,  nnlawfid,  and  with- 
out permission  or  authority  from  tlw  plain- 
tiff or  his  grantor,  or  the  dty  of  Hudson,  as 
alleged,  then  it  certainly  constituted  a  pub- 
lic ntilaanc^  and  anbject  to  be  abated  aa 
aucb.  Blllott  Boada  &  &  4T7  et  aeo.  But, 
to  entitle  a  i^rate  party  to  nulntatn  an  ac- 
tloo  tor  Bodi  public  nulaance  at  common 
law,  it  must  appnr  that  he  haa  suffered 
some  special  or  peculiar  damage;  differing, 
not  merely  In  degree,  but  In  kind,  from  that 
which  Is  deemed  common  to  alL  Oarpento- 
T.  Mann.  17  Wis.  1B5;  Zettel  t.  City  of 
West  Bend,  79  Wis.  81Q.  48  N.  W.  879;  Hay 
T.  Weber,  19  Wis.  S91,  48  N.  W.  8BB.  But 
here  tbe  complaint  alleges  such  spedal  and 
peculiar  damage,  and  hawe  atatea  a  good 
cause  of  actkm  at  common  law.  Walkcar  t. 
^epardsmi.  2  Wis.  384;  Bnos  t.  Hamlltnt. 
27  Wis.  266;  Pettlbooe  t.  Hamilton.  40  Wis. 
402;  Borrows  t.  PIxl^,  1  Boot  802;  Btet* 
son  T.  Faxon.  19  Pick.  147;  iTescm  t.  Blowe, 
1  Ld.  Raym.  486;  Wilkes  t.  Mar^  Ca,  2 
Blng.  N.  0.  281;  Goldttaorpe  t.  Hard  man,  18 
Meea.  ft  W.  377;  16  Amer.  ft  Bhig.  Bnc 
Law,  971  et  seq.  Such  right  of  actltm  at 
common  law  has  not  been  taken  away  by  the 
Bngllsh  statutes.  Beckett  t.  Ballwi^  Go^, 
L.  R.  8  O.  P.  82;  McCarthy  T.  Board.  U  R. 
sap.  191.  affirmed  L.  R.  7  H.  L.  248; 
Fritz  T.  Hobson,  14  Oh.  Dir.  6^;  Truman 
T.  RaUway  Co..  29  Oh.  Dir.  89;  Railway  Oo. 
T.  Walker'a  lYustees,  7  App.  Oaa.  2S9;  Ra- 
^er  T.  ^nramwaya  Ooi,  [1898,}  2  Cb.  588. 
Some  of  theae  caaea  are  quite  anaiogona  to 
tbe  case  at  bar.  nius,  in  Frlta  r.  Hobsim, 
sniva.  It  waa  expreasly  held  that  "when 
the  prtrate  right  ot  the  owner  ot  a  houae 
adjoining  a  highway  to  access  from  his 
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house  to  tbe  Ugbway  Is  interfered  with  by 
an  unreasonable  use  of  the  highway,  he  Is 
entitled  to  recover  damages  from  tbe  wrong- 
doer. In  respect  of  loss  of  custom  In  the 
business  which  he  carries  on  In  his  hoose." 
Our  statute  Is  wmflrmatory  «f  tbe  common 
law,  and  declares,  In  effect,  that  the  circuit 
courts  shall  liave  Jiirlsdtction  of  actions  to 
recorer  damages  for  and  to  abate  a  public 
nuisance,  from  which  any  person  suffers  a 
private  or  spedal  injury  peculiar  to  him- 
self, so  far  as  necessary  to  protect  tbe  rl^ts 
of  such  person,  and  to  grant  Injunctions  to 
prevent  the  same.    Rev.  St.  fiS  3160. 

A«cQrdlng  to  the  complaint,  the  defendant 
has  had  no  authority,  as  against  the  plaintiff, 
to  obstruct  the  street  In  front  of  his  prem- 
ises, except  under  and  by  virtue  of  the  In- 
atmment  In  writing  whereby  there  was 
granted  to  the  defendant's  pndecesscr  **tbe 
Eight  to  construct,  maintain,  and  operate  its 
tatlrosd"  tn  the  street,  "In  front  of  said  lot, 
*  *  *  as  the  same  was  at  the  date  of  said 
iastmmat  constructed."  Of  course,  this 
grant  gave  to  the  defendant's  predecesstH*, 
and  so  to  tbe  defendant,  aQ  flie  rlgMs  which 
are  thereby  necessarily  Implied.  But,  man^ 
featiy.  It  gavs  to  nether  the  right  to  destroy 
the  street  as  a  public  highway  tn  front  of 
the  plaintiff's  lot.  The  statutes  only  anth(v>- 
Ised  sudi  construction  and  malDtenance  of 
such  railroad  In  the  street  on  condition  that 
tbe  company  should  restore  the  highway  "to 
its  fomer  state,  or  to  such  condition  as  that 
Us  nsefulness'*  shotdd  "not  be  materially  Im- 
paired and  thereafter  maintain  the  same  In 
such  condition  agslnst  any  effects  In  any 
iDAim«  produced  by  such  raUEoad."  Rer. 
St  I  1828,  Bubd.  6,  snd  |  1880.  It  has  re^ 
peatedly  bem  held  that  such  duty  is  en* 
torceable  by  the  courts.  Town  of  Jame*- 
town  v.  Chicago,  B.  St  N.  R.  Co.,  60  Wist 
««S,  34  N.  W.  728;  City  of  Oshkosh  v.  iSXI- 
waokee  &  U  W.  R.  Co.,  74  Wis.  684,  43  N. 
W.  469;  State  v.  Chicago,  Bf .  A  K.  a  Co.. 
T9i  Wis.  260,  46  N.  W.  243.  Thus,  It  appcsTS 
that  the  obstracttoii  and  interference  with 
the-  street,  complained  of,  were  not  author- 
Ised  by  statute.  The  case,  tftccefore.  Is 
f^early  dtoUsgoIshaMe  from  that  class  of 
cases  wba«  tbe  Incidental  Injury  complaln- 
«d  of  i*  th«  necessary  result  of  an  autborL 
Ined  taking  of  land,  and  the  proper  and  av- 
tharlzed  use  of  tbe  same.  "A  railroad  com- 
pany cannot  monopolize  a  street,  la  deroga- 
tion of  tbe  public  and  private  use  to  which 
it  has  beea  api^led."  Oty  of  Janesvllle  v. 
Milwaukee  &  M.  R.  Co^,  7  Wis.  481.  In 
Forrand  v.  Railway  Co.,  21  Wis.  489,  Dixon, 
O.  J.,  ssid:  "Tbe  company  has  no  right  to 
appropriate  tbe  whole  or  any  part  of  the 
street  to  Its  own  exclusive  use,  as  for  side 
tracks,  switches,  engine  houses,  depot  build- 
ings, and  the  like,  and  so  destroy  tbe  public 
right  of  wsy."  In  Railroad  Co.  v.  Angel,  41 
N.  J.  Eq.  316,  7  All.  432,  It  was  bold  that 
"9  .i^lroad  company  using,  for  tbe  purposes 
of  a  wre'nsl  Tsrd.  a  uortlon  at  ^  stcaet. 


onr  which  It  has  only  a  right  ot  -way.  Is  re- 
sp<Histble  for  any  mdsanee,  public  or  private, 
thereby  created."  The  same  mle  was  ap- 
plied In  tbe  same  states  whwe,  as  here,  the 
railway  company  acquired  tbe  right  to  lay 
Its  track  In  a  public  street  by  grant  Thomp- 
son V.  Railroad  Co.,  14  AtL  897.  affirmed  45 
N.  J.  Bq.  S70.  19  AtL  «22.  In  Bftltimote  ft 
P.  B.  Co.  V.  Fifth  Baptist  Church,  106  U.  S. 
329,  2  SnpL  Ct  718,  Mr.  Jostlce  Field,  speak- 
ing for  tbe  court,  said:  "Tbe  engine  house 
and  repair  ihojf  at  the  railroad  company, 
as  they  were  osed,  rendered  It  impossible 
for  the  plaintiff  to  occupy  its  building,  vrltb 
any  comfort,  as  a  t^ce  of  pnbKc  worsUp. 
*  *  *  Plainly,  the  engine  honse  and  re- 
pair stu^,  ss  tbiBf  were  used  by  the  railroad 
company,  ware  a  nnlsance^  in  every  smse  of 
the  term.  •  •  *  Fw  sudi  annoyance  and 
dtscomfOTt,  the  courts  of  law  will  afford  re- 
dress by  giving  damages  against  tbe  wrong- 
doer, and.  when  the  cause  of  the  annoyance 
and  discomfort  are  oontinuons,  coturts  of 
equity  will  Interfere,  and  restrain  tbe  nui- 
sance." U..  137  U.  S.  668.  11  Sop.  Ot  185. 
Se^  also.  New  Tofk  BL  B.  Co.  v.  Fifth  Nat 
Bank,  185  U.  S.  482,  10  Sup.  Ct  743.  Inthe 
case  to  29  Ch.  Dir.  89,  dted,  the  railway 
company,  tmder  Oie  antbortQ'  of  flu  act  of 
parliament,  purchased  a  piece  of  land  ad- 
joining me  ot  Its  stations,  and  used  It  as  a 
cattle  dock;  and  yet  It  was  held  that  the 
act  gave  the  company  no  authority  to  create 
a  nolsancf)  to  oceiqrters  of  houses  near  the 
cattle  dock*  by  berdtiv  cattle  therein.  So, 
la  Rapier  v.  Tramwajn  Co^  [1893,1  2  CSi. 
668.  it  was  "bead  ttiat,  although  horses  were 
necessary  for  the  working  of  the  tramways, 
the  ODmpany  were  not  Justified  by  their 
statutory  powers  tn  JuAug  tbe  stables  so  as 
ttt  be  a  nuisance  to  tbclr  neighbors,  and  that 
tt  was  DO  sufficient  defense  to  say  that  they 
had  taken  all  rsasonrble  care  to  prevent  It" 
"nie  obetroetlon  of  tbe  passage  to  and  ^ren 
ttmsx  the  wtttehovse  and  elevstOT  !■  qacBthra 
by  means  of  a  pvmanent  embankment,  tbe 
atetrtttg  of  cars;  and  other  aMre  d^mt  uses. 
Is  not  only  In  OoartravcDtfon  ef  tbe  cypress 
terms  of  the  grant,  but  also  «f  the  mandate 
of  the  atatvte  dted.  Upon  authority  and 
reason,  we  most  bold  that  the  «omplalnt 
states  a  good  cause  of  action.  The  order  of 
the  drcDit  court  Is  afllmud. 


WTLBBB  V.  WISCONSIN  CENT.  CO. 
(Supreme  Court  of  Wlscondn.    Dec  29,  1893.) 

ISJDKT  *0  &AIUMAD  BlOfiOTS— COKVanUTOKT 

MEauoBBca— BvinsNcs. 

While  plaintlfl,  a  fireman,  was  walking 
to  the  roundbouae  la  defendant  s  switch  yara 
to  take  out  his  eDSice,  he  was  Btruck  by  a  car 
that  had  been  "kicked"  from  ooe  track  to  an- 
other. Plaintiff  was  familiar  with  tbe  yard. 
He  had  seen  the  car  on  one  of  the  tracks,  and 
walked  along  some  ISO  feet,  to  the  point  where 
he  was  struck,  without  looking  back,  thoasb 
his  oars  were  mnflled.    Xhue  win  plsess  it* 
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tb*  yud  OD  which  he  might  hare  walked  tn 
mUtj,  Bttd,  that  plalatiff*!  own  DacHsenoe 
canaed  tha  injai?. 

Appeal  from  circuit  eonrt,  Xhniii  coim^; 
B.  6.  Bandy.  Judge. 

AcUon  by  rrank  WUber  against  the  Wia- 
oonslD  Central  Oompany  for  perBtmal  InJnriaB. 
Prom  a  Judgment  fW  ^alntiff,  defaidairt  ap- 
peals. Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  hy  WINSJX>W.  J.: 

Action  to  recover  for  personal  Injuries.  The 
following  facts  appear,  principally  from  the 
plalntifra  own  testimony:  Plaintiff  was  a 
fireman  upon  defendant's  freight  engine  nm- 
nlng  from  Chippewa  Falls  to  St.  Paul  He 
IWed  at  Chippewa  Foils,  and  his  engine  was 
kept  at  the  roundhouse  at  Irrlne,  a  small 
Tillage  a  mile  and  a  half  westerly  firom  Chip- 
pewa Falls.  On  the  morning  of  March  8, 
1800,  between  the  hours  of  5  and  6  o'(do(^ 
the  plaintiff  was  going  from  his  home  In 
Chippewa  Falls  to  the  roundhouse  at  Irrlne. 
to  take  bis  engine  preparatory  to  a  trip.  It 
was  Tery  cold,— probably  13  degrees  below 
aero. — and  his  ears  were  covered  by  his  cap, 
and  his  overcoat  was  turned  np  around  bis 
neck.  When  approaching  Irvtne  he  walked 
along  the  main  track  of  the  railroad  until 
be  reached  the  switch  yard  of  the  defendant, 
which  extended  cast  and  west  for  a  conslder- 
aUe  distance,  and  contained  three  sidings 
upon  the  north  side  of  the  main  track  at  the 
point  where  plaintiff  was  injured.  Tills 
yard  was  frequently  used  by  employes  pass- 
ing flrom  Irvine  to  Chippewa  FbUb.  Plain- 
tiff entered  the  yard  at  the  east  end,  and 
was  proceeding  westerly  to  the  roundhouse 
at  the  other  end  of  the  yard.  As  he  came 
to  the  first,  or  main,  switch  at  the  east  end 
at  the  yard,  he  met  the  yard  switch  engine 
with  Its  crew,  which  was  Just  pulling  seven 
freight  cars  from  the  main  switdi  track  out 
upon  the  main  track.  He  exchanged  some 
words  with  the  yard  maater  and  switchman 
at  this  main  switch,  and  then  walked  on 
westerly  about  200  feet  on  the  ground  south 
of  the  main  tra(^  He  then  looked  back,  and, 
as  he  testifies,  saw  the  yard  employes  and  a 
car  down  by  the  switch,  but  thought  the  car 
was  not  on  the  main  track.  He  then  ap- 
proached the  main  track  because,  as  be 
daims,  the  ground  was  rough,  and  walked, 
by  his  own  admission,  178^  feet  on  the  ends 
of  the  ties  on  the  souQi  side  of  the  main 
tratA  without  looking  back,  when  he  was 
atraek  hy  three  or  four  cars  which  had  been 
•^dced"  westward  on  the  main  track  by  the 
switch  engine.  He  was  knocked  down,  and 
Us  arm  was  cut  off.  No  person  was  on  the 
detatlted  cars  to  warn  him  of  their  approach. 
There  were  vacant  spaces  north  of  and  be- 
tween ttie  main  track  and  the  switch  tracks, 
13  feet  In  width,  where  the  plaintiff  could 
have  walked  In  safety.  He  knew  the  yard 
well,  having  worked  as  helper  In  the  railroad 
Macksmltb  shop  near  by,  and  also  having 
fired,  tot  ft  number  of  nl^ta,  on  this  very 


switch  engine.  There  was  otiter  teattmony, 
but  It  is  not  deemed  necessary  to  state  it. 
It  was  claimed  that  the  yard  master  was 
n^lgent  in  not  having  a  man  upon  ttie  cars 
which  ran  over  the  plaintiff,  to  warn  him 
of  their  approach.  A  motion  to  direct  a  ver- 
dict t(a  defendant  was  overruled.  The  jury 
found.  In  reply  to  special  questions,  that  (1> 
the  yard  master  was  negligent  tn  causing  the 
can  which  struck  j^alntlff  to  be  kicked  down 
the  main  track  without  a  man  on  tiiem;  (2> 
that  plaintiff  was  not  guilty  of  contributory 
ne«}lgence;  and  <8)  fliat  j^lntlff's  damages 
wN«  96,97a  From  Judgment  tor  the  plain- 
tiff on  the  verdict,  def^dant  appealed. 

D.  S.  Wegg  and  T.  H.  QUI,  for  appellant 
B.  0.  Blgbee,  (Losey  A  Woodward,  of  covn- 
ad,)  for  respcndent 

WINSLOW,  J.,  (after  stating  the  fiicts.) 
There  la  practically  no  dispute  as  to  the  facts 
In  this  case.  The  plaintiff  was  an  employe 
of  the  defendant,  fully  acquainted  with  the 
switcbing  yard  tbroogh  which  he  was  walk- 
ing, and  knew  that  switching  was  actively 
ip  progress  an  the  trades  behind  blm  at  the 
very  time  be  was  walking  on  the  main  track. 
His  heazing  was  elthor  wholly  ae  partially 
cut  off  by  the  fact  of  Us  cap  being  pulled 
down  over  bis  ears.  There  were  spaces  be- 
tween the  tracks  whoe  he  could  have  walked 
with  safety;  but,  knowing  all  these  facts,  he 
chose  to  walk  on.  or  Immediately  at  the  side 
of,  the  main  track,  where  a  passing  car  would 
strike  him,  tor  a  distanoe  of  at  least  178^ 
feet.  witlUHit  lo(Aliv  around.  If  this  was  not 
careless— even  reckless— conduct,  we  should 
not  know  where  to  find  it.  Within  the  rules 
laid  down  In  the  cases  of  Delaney  v.  Railway 
Co..  33  Wis.  67,  and  Schilling  v.  Railway  Co., 
71  Wis.  255.  37  N.  W.  414.  40  N.  W.  616,  we 
must  hold,  under  this  testimony,  that  the 
plaintiff  was,  as  matter  of  law,  guilty  of  con- 
tributory negligence.  Judgment  revosed, 
and  action  remanded  tm  a  new  trial. 


MAHER  v.  DAVIS  &  STARR  LUMBER  00. 
(Snpreme  Court  of  WiseoD;rin.    Dae.  29b  1SQ8L) 

ChanOB  or  VSKOB— DtSOBBTIOH  Of  CoVET— CoZf- 
TRACTS  —  PaSOL  MOS17I0A.TI0X  —  TiMB  OV  Pbr- 

FORMANCB. 

1.  Thongh,  where  an  action  was  brought  in 
the  wrong  connty.  defendant  had  an  absolute 
right,  under  Rev.  St.  8S  2621,  2624,  to  hare  the 
venue  changed  to  the  couutr  in  which  he  re- 
sided, the  court  of  the  latter  connty  had  discre- 
thmanr  power,  under  section  2822,  to  grant 
plalDtuTs  motwa  to  change  the  venue  badk,  on 
the  ground  that  "the  coDvenieace  of  witnesses 
and  the  ends  of  Justice  would  be  promoted  there- 
by." 

2.  Plaintiff  did  not  waive  his  right  to  have 
the  venue  changed  back  by  opposing  defendant's 
absolute  right  to  the  first  change,  and  finally 
consenting  thereto. 

3.  Defendant  contracted  in  wiiting  to  paj 
plaintiff  a  certain  amount  for  drawing  lumber 
to  defendant's  lumber  yard,  to  foruiBh  a  wagon 
for  such  purpose,  and  to  pay  25  cents  additional 
on  every  1,000  feet  If  all  should  be  delivered  In 
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a  apedfied  time.  ff«KL  tiiat  ptalndff  waa  en- 
titled to  teeover  the  additional  pajr.  thoDi^  he 
did  not  dellTer  the  lumbar  In  tiie  required  time, 
if  the  ddar  waa  earned  1^  defendant'a  refuuu 
to  famish  a  wacon,  and  nia  failure  to  fnmiih 
requisite  fadUtiea  fn  ^miMHifiy  the  lomber  in 
the  yard. 

4.  It  waa  competent  to  modify  the  wrltt«i 
contract  by  ahowing  a  panri  agreement  to  ddiv- 
er  the  vacoa  to  iHalntlff  at  hla  home  rather 
than  at  dcxendant'a  yard. 

Appeal  fEom  dnmlt  oonrU  Peplii  coontgr; 
B.  B.  Bundy,  Judges 

Action  on  contract  by  Edward  Maher 
agaliut  the  DatIs  A  Starr  Lumber  Oompaiv* 
From  a  Jodgmeiit  for  plaintiff,  defendant  ap- 
peals. AAnned. 

The  other  facta  fully  appear  ta  the  follow- 
ing Btatement  by  OASSODAY,  J.i 

It  appears  fiiom  the  record  ttmt  at  the  times 
named  the  defendant  waa  located  at  Bau 
Claire,  and  bad  a  mill  at  Burand,  In  Peplu 
coun^,  where  tLe  pliUntlff  redded;  that 
September  6»  1890;  the  plaintiff  made  a 
prt^Kwltion  to  tibe  defendant  In  writing,  to 
th»  effect  that  he  would  begin  Immediately 
to  haul  and  ddlvw  to  the  defendant.  In  Its 
said  mill  yard,  about  60.000  feet  of  lumber 
ttaer^  described,  at  the  prices  therein 
named,  and  complete  sudi  dellrery  on  or  be- 
fore Norember  1,  1800;  that  the  plaintiff 
should  receire  his  pay  for  the  amoont  hauled 
at  the  «id  of  each  week;  that.  If  the  whole 
amount  should  be  ddlrered  as  agreed,  then 
the  defendant  should  pay  the  plaintiff  26 
cpnts  for  each  1,000  feet  so  deUvered,  In  ad- 
dition to  the  price  named  therein;  that  the 
defendant  should  furnish  to  the  plaintiff 
free  ct  charge,  If  he  desired,  one  of  its  large 
wagons,  on  which  to  haul  aaid  lumber;  that 
the  plaintiff  should  pay  for  all  breakage  or 
damage  to  said  wagon  while  In  his  posses- 
sion* and  return  It  to  said  yard  upon  the 
completion  of  Qie  Job;  that,  should  the 
amount  exceed  60/MX)  feet,  then  the  plaintiff 
should  hare  10  days*  additional  time  to  com- 
[dete  the  Job.  Thereupon,  and  on  the  same 
day,  the  defendant  accepted  said  proposl- 
Uaa  in  -writing,  and.  In  consideration  of  the 
performance  of  all  the  conditions  therein, 
agreed  to  make  the  payments  therein  stated, 
and  in  the  manner  set  forth  in  said  propo- 
sition; that  the  plaintiff  d^rered  the  lumber 
mentioned,  but  not  within  the  time  called 
for  by  the  contract;  that  the  defendant  paid 
for  hauling  all  of  such  lumber  according  to 
the  prices  named  in  said  proposIUon,  except 
the  25  cents  additional,  which  It  refused  to 
pay;  that  thereupon,  and  on  January  19, 
1891,  the  plaintiff  commenced  this  action  by 
attachment  In  a  Justice's  court  In  Pepin 
county;  that  issue  was  Joined  therein  be- 
fore said  Justice;  that  March  2,  1891,  the 
plaintiff  recovered  judgment;  that  the  de- 
fendant thereupon  appealed  from  sold  Judg^ 
ment  to  the  circuit  court  for  Pepin  county; 
that,  upon  application  of  the  defendant,  the 
court,  June  20,  1891,  changed  the  venue  to 
Ban  Claire  county,  where  the  defendant  re- 
dded;  that,  upon  the  application  of  the 


plaintiff,  the  court,  September  28,  1891,  or- 
dered the  renue  changed  back  to  PeiAn 
ooun^,  by  reason  of  the  conTenloice  of  wit- 
nesses; that  at  the  clo^tt  of  the  trial  of  said 
action  the  Jury  returned  a  verdict  In  favw 
of  tiic  plaintiff  and  agalnat  the  defendant 
for  916.97.  From  the  Judgment  entered  on 
said  verdict,  with  coitit  the  defendant  brlngi 
this  appeal. 

Doollttle  &  Shoonaker,  <W.  B.  Plummer,  of 
connsel,)  tor  appelant.  O.  M.  Hllllard,  tar  re- 
qiondent 

GASSODAT,  J.,  (after  stating  the  facts.) 
The  defendant  took  the  requisite  steps  to  se- 
cure the  change  of  the  place  of  trial  from 
the  county  of  Pepin  to  the  county  of  Elaa 
Cl^re,  where  the  d^endant  was  located. 
The  cause  having  been  commenced  In  the 
wrong  county,  the  defendant,  under  the  stat 
utes,  had  the  absolute  right  to  the  change; 
and  hence  the  court  would  have  had  no  right 
to  retain  the  cause  on  the  ground  that  the 
conv«ilence  oX  witnesses  and  the  ends  of  Jus- 
tice would  be  thereby  pr<Hnoted.  Bev.  St  H 
2621,  2G24;  Van  Kleck  v.  Hanchett,  61  Wis. 
398,  8  N.  W.  236;  Helners  v.  Loeb.  64  Wis. 
343,  25  N.  W.  216.  It  follows  that  such 
o!innge  waa  properly  made  by  the  (drcult 
court  for  Pepin  county.  In  fact  It  was  finally 
made^  as  recited  In  the  order,  by  the  consent 
of  the  i^alntifTs  attorn^,  although  he  bad 
at  first  opposed  the  ap^oation  on  the  ground 
that  the  conTaolence  of  witnesses  and  the 
ends  of  Justice  would  be  promoted  by  re- 
taining the  cause.  Subsequently  the  plaintiff, 
upon  prc^r  showing,  moved  the  circuit  court 
for  Bau  Claire  county  to  change  the  veniir 
back  to  Pepin  county,  on  the  ground  that 
"the  convenience  of  witnesses  and  the  ends 
of  Justice  would  be  promoted  by  the  change;" 
and  the  samewas  changed  accordingly.  Such 
change  rested  In  the  sound  discretion  of  that 
court  Bev.  St  subd.  8,  |  2622;  Postei  v. 
Welnhagen,  (Wis.)  66  N.  W.  913,  (not  yet 
officially  reported;)  Challoner  v.  Boylngton, 
Id.  640;  Cortrl^t  v.  Town  of  Belmont,  08 
Wis.  370,  17  N.  W.  237.  Being  discretionary, 
and  It  not  apsfearhig  that  there  was  any 
abuse  of  such  discretion,  we  must  h<dd  that 
such  change  was  properly  made.  The  conten- 
tion Is  that  the  plaintiff,  by  his  opposition  to 
the  first  change,  and  then  finally  giving  his 
assent  thereto,  had  waived  his  right  to  have 
the  vaiue  changed  back  to  Pepin  county  on 
the  ground  mentioned;  but,  under  the  stat- 
utes and  the  cases  dted,  the  court  was  iwe- 
eluded  <ML  the  first  motion  from  ccmsiderUig 
the  question  of  the  ccnvenlence  of  witnesses 
and  the  ends  of  Justice  and  b«ice  that  q;aea- 
tton  was  not  Involved  In  the  first  order. 

We  find  no  reversible  error  In  the  admission 
of  evidence  as  to  the  prices  to  be  paid  for  tbe 
hauling.  There  was  no  dilute  or  controver- 
sy as  to  such  prices.  The  defoidant  paid  all 
It  had  agreed  to  pay  tmder  the  contract,  ex- 
cept the  26  cents  additional  tox  wvtj  1,000 
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feet  mentlOTied  therein.  No  Judgment  to  to  be 
rereraed  or  affected  reason  of  erron  wlil<di 
do  not  affect  the  aubatantlal  rights  of  Uie  od- 
Tcrae  party*  Ber.  St  i  2820.  The  evidence 
appears  to  be  snfflctesLt  to  sustain  the  verdict 
The  case  was  siibmltted  to  the  jury  <m  tbe 
Oieory  that  the  plaintiff  could  not  recover  the 
25  cents  additional  for  each  1,000  feet,  nn- 
lees  the  delay  In  completing  the  job  was  In 
consequence  of  the  defendant's  refusal  to  fur- 
nish Uie  wagon,  m  Its  failure  to  funUsh  the 
requtolte  facilities  for  unloading  the  lumber 
In  the  yard.  The  teetlinony  on  the  part  of 
the  plaintiff  t»ided  to  prove  that  he  at  flzet 
procured  tbe  wagtm  tsom  the  defendant*  and 
that  the  defendant  thereafter  caused  the  same 
to  be  taken  away  against  bis  protest,  but  sub- 
sequently promtoed,  from  time  to  time,  to 
send  the  wagon  bade,  but  failed  to  do  so; 
that  the  defendant  had  Insufficient  bcJp  In  the 
yard,  and  consequently  the  plaintiff  was  at 
times  delayed  several  hours  In  unloading. 
The  contract  expressly  provided  that  the 
lumber  should  be  graded  and  scaled  by  the 
de/eodant's  authorized  reprsscntative  at  the 
yard.  The  charge  of  the  court  appears  to 
have  folly  and  fairly  presented  the  case  on 
both  sides.  The  mere  fact  that  It  stated  the 
dalms  of  the  respective  parties  Is  no  ground 
for  exceptloa.  The  trial  Judge  said:  "Bie 
omtract  provides  that  It  be  unloaded  In  tbe 
yard,  on  piles  to  be  designated  by  the  defend- 
ant. The  custom  of  tbe  yard.  It  seems,  was 
to  have  tbto  lumber  scaled  as  unloaded  and 
piled,  so  they  might  know  how  much  each 
man  hauled,  and  to  regulate  Ms  pay  accord- 
ing. Of  course,  more  or  less  delay  would  re- 
sult, necessarily,  probably,  In  transacting  tbe 
business,  but  the  plaintiff  claims  this  dctoy 
was  unnecessary  and  unreasonable;"  and  so 
he  left  It  to  the  Jury  to  determine  wbethw  tbe 
delay.  If  any,  was  or  was  not  unnecessary  and 
unreasonable.  In  regard  to  tbe  plaintiff's 
claim  that,  after  the  making  of  the  contract 
he  procured  the  wagon,  and  that  the  defend- 
ant took  It  away  and  agreed  to  return  It  to 
his  place,  the  judge  charged  tiie  Jury,  among 
other  things,  that:  "Now,  If  you  And  as  a 
fact  tbut  the  defendant  by  Mr.  Nelson,  as 
the  agent,  did  agree  to  deliver  a  wugon, — 
not  agreed  to  deliver  It  here  at  tbe  yard,  but 
agreed  to  take  It  up  to  the  home  of  tbe  plain- 
tiff,—and  tbe  plaintiff  relied  upcHi  such  prom- 
ise, and  expected  that  wagon  to  be  so  de- 
livered, and  their  failure  to  deliver  that  wag- 
on vraa  th#  reason  why  he  could  not  deliver 
this  lumber  within  the  tlme^  (Noveml>er  1st) 
with  no  ftiult  on  tbe  part  of  this  plaintiff, 
that  would  probably  be  sufficient  excuse  for 
not  delivering  the  lumb^  by  November  lat, 
and  entitie  plaintiff  to  the  26  cents  extra. 
But.  if  there  was  no  agreement  to  deliver 
tiie  wagon  at  tbe  plaintiff's  home,  but  he  was 
told  and  given  to  understand  he  could  have 
one  there  by  hauling  It  home,  then  I  charge 
you,  as  a  matter  of  law,  It  was  his  duty  to 
accept  a  wagon  there,  and  haul  it  home.  He 
should  have  taken  It  at  the  yard,  unless  there 
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was  an  express  agreement  to  the  contrary 
that  it  should  be  hauled  to  his  house.**  We 
pttcelve  no  mor  In  such  portions  of  the 
charge.  It  was  certainly  competent  to  thus 
modUy  the  written  agreem«it  by  parpL  The 
court  then  charged  the  Jury,  In  ^eet  that 
tbe  plaintiff  could  recover  nothing  for  the  use 
of  the  wagon;  and  then  s^:  "I  cannot  al- 
low any  recovery  hm,  except  the  25  cents 
per  M.  extra;  and,  of  course,  whether  yon 
will  allow  that  or  not  will  depend  upon 
whetfa»-  the  plalntlfl  was  prevented  from  fill- 
ing bis  contract  by  the  wrongful  acts  of  the 
defendant— that  la.  by  the  fiUlnre  of  the  de- 
foidant  to  do  Its  du^  under  the  ccmtxHct** 
We  find  no  rever^bte  error  In  the  recMd. 
Tbe  Judgment  of  the  drcnlt  court  to  afflnned. 


JBN80N  V.  OHIOAGO,  ST.  P.,  It  ft  O.  BT. 

00. 

(Supreme  Court  ot  Wtoconata.    Dea  29,  1803.) 
RuLBOAB  Crosbiho  abovb  Hiqhwat— Stitdtobt 
RsODLATioss— NsauosNOX— Dahaobs. 

1.  The  statutorr  regutotiMis  ss  to  rate  «f 
speed  and  giving  oi  signals  apidy  tmly  to  grade 
crosaingi^  and  not  to  one  over  or  ander  the 
bl^way. 

2.  CompeosatiMi  may  not  be  allowed  for 
"incouTenlence"  as  well  as  injury  suffered  from 
negligence. 

Appeal  from  circuit  court,  St  Grolx  coun- 
ty; E.  B.  Bundy,  Judge. 

Action  by  Hans  Jenson  against  the  Chica- 
go, St  Paul,  MlnneapoUs  &  Omaha  Railway 
Company  for  Injuries  from  the  frightening 
of  a  harae  at  a  railroad  croesliig.  Judgmrat 
for  plaintiff.   Defendant  appeals.  Reversed. 

Solon  L.  Perrtn,  f<»>  appelant  A.  J.  Kin- 
ney, for  respondent 

ORTON,  J.  The  facts  of  this  case  are 
substantially  as  follows:  In  the  dty  of  Hud- 
son, and  near  the  northeastern  limits  there- 
of, there  to  a  highway  or  wagon  rood  (the 
name  of  which  is  not  given)  that  starts  at 
the  int^vecUon  of  St  Croix  and  Bleventh 
sti-eets.  and  runs  In  a  northeasterly  direc- 
tion. In  a  descending  grade,  and  through  a 
deep  cut,  imtil  It  passes  under  the  railroad, 
or  railroad  bridge  over  the  same,  of  the  de- 
fendant and  then  passes  on,  and  consti- 
tutes the  nrain  highway  from  the  city  to  the 
North  Wisconsin  Junction.  After  it  has 
passed  under  the  railroad  bridge,  and  about 
72  feet  from  it  there  had  been  a  washout 
that  tore  out  an  old  culvert  and  made  a 
gorge'or  gully  about  20  feet  deep  In  a  port 
of  the  road,  which  left  the  track  quite  nar- 
row. There  was  a  fence  along  the  edge  of 
this  gorge.  On  the  1st  day  of  October,  1892, 
the  plaintiff  was  traveling  along  thto  road 
from  said  junction  towards  the  railroad 
bridge,  with  his  wife,  in  a  single  carriage. 
When  he  was  passing,  or  had  Just  passed, 
under  said  bridge,  a  freight  train  of  the  de- 
fendant passed  over  sold  bridge,  and  the 
notoe  fri^tened  the  plaintiff's  hwse,  and  h« 
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tMCftine  munaaagaabk^  anA  nn,  and  jouved 
over  aald  fence  into  the  tuSA  tatge,  and.  of 
eouiaob  tnnted  over  tbe  caniage,  and  ttvew 
tbe  plalntlir  and  Mb  wife  out,  but;  atrange  to 
aa7,  wltbbataUglitinJnEr  toUiai^alntllfand 
no  Injury  to  bis  vlfe.  It  la  difficult  to  aay 
from  the  erldoios  whether  the  plain  tiff  waa 
under  Oie  bridge  when  the  train  paaaed  oret 
It  or  had  paaacd  b^ond  tbe  tnidge  irtMn  the 
train  paaaed  otov  tor  tbe  plaintiff  teatifled 
that  he  waa  going  down  the  bank  whoi  be 
•Bw  tbe  aoi^M^  and  tbat  waa  orer  70  toet 
ft-uui  UM  bridge.  It  doea  not  iw;»ear  that 
tblft  road  waa  «ne  of  tbe  atreeta  of  Oie  dty. 
It  wQidd  appear  to  be  a  country  bii^way, 
leedlng  to  tbe  vUj,  tor  It  aeema  to  have  no 
name  or  nombw.  Tbe  trato  waa  ranning 
about  16  miles  jwr  hour.  There  waa  no 
proof  that  the  b^  was  rung  (x  the  whistle 
blown  before  pasalttg  over  the  bridge.  The 
Ifomcd  Judge  tostmcted  tto  Jury  (bat  tbe 
statute  required  the  bell  to  be  rung  at  and 
before  ooaataig,  and  that  theor  idiould  take 
taito  Gonalderatlon  the  rato  of  aipeed  that  the 
train  waa  running,  and  that  It  waa  uegli- 
gcnea  not  to  have  rung  tbe  bell  or  blown  tbe 
whistle.  The  Jury  must  have  found  the  de- 
fendant guilty  of  negligence  In  one  or  man 
of  tlwae  particulara.  0^  wdlet  fbr  tbe 
plaintiff  waa  $10a  The  court  instructed  the 
Jury  "tbat  tbey  could  wily  allow  the  plain- 
tiff a  reastmable  compensation  t<x  the  incon- 
venience and  Injury  be  suffered  from  the 
causes  named,"  and  this  was  excepted  to  by 
the  defendant's  couns^  It  Is  a  little  re- 
marlcaUe  that  this  cose  was  tried  both  by  the 
court  and  connsd  precisely  as  If  the  accident 
'  had  occurred  at  an  ordinary  railway  crossing 
at  grade  with  end  Intersecting  a  highway. 
Tbe  very  best  reason  for  constmcthig  a  rail- 
road over  or  under  a  highway  1b  to  avoid  the 
danger  and  hazards  of  such  an  ordinary  grade 
crossiDg.  Our  statute  (section  1837,  Rev.  St, 
and  section  1299c,  Sanb.  &  B.  Ann.  St.  p. 
806)  [Hwides  for  constructing  railways  over 
Inidges  or  arched  culverts  above  highways. 
This  bridge  Is  presumed  to  have  been  con- 
structed according  to  law.  Such  crossings 
are  to  be  encouraged  In  order  to  secure  the 
safety  and  security  of  tbe  public,  as  crossings 
at  grade  are  always  dangerous.  19  Amer.  & 
Eng.  Enc.  Law,  868,  869;  Pittsburg,  etc.,  U. 
Co.  v.  Southwest  P.  R.  Co.,  77  Pa.  St 
173.  All  the  statutwy  regulations  and  lia- 
bilities on  the  subject  of  rallroed  crossings 
apply  only  to  such  as  are  constructed  at 
even  grade  with  tbe  highway,  and  nqpe  of 
them  are  applicable  to  a  crossing  constructs 
ed  above  or  below  tbe  highway.  4  Amer. 
A  Eng.  Enc.  Law,  907;  Peofrfe  T.  New 
York  Cent  &  H.  R.  R.  Co..  74  N.  T.  302; 
New  York,  etc.,  R.  Co.  v.  City  of  Water- 
bury,  53  Conn.  19.  10  Atl.  162;  Central  Vt 
R.  Co.  T.  Royalton.  58  Vt.  234,  4  Atl.  868; 
Clawson  v.  Railway  Co.,  95  Ind.  152;  Whltcfa- 
(•r  v.  City  of  Somervllle,  138  Mass.  454; 
Pennsylviinla  R.  Co.'s  Appojil.  116  Pa.  St. 
84,  8  AtL  914.    Common  reason  teaches  that 


tbla  cnaatoff  la  wmf  Affttent  ftom  Ilia  eew- 
moa  railroad  cmaring  at  the  grade  of  tbe- 
U^way,  not  ocUy  In  tact  bat  in  an  Ito  tal* 
ddente  and  relations'  to  the  trsv^ng  pnbKc 
There  la  no  danger  at  auch  a  onaalng  of  any 
eolUakm  of  railroad  trains  or  cars  with  maiir 
beast  or  vehicle  on  the  highway.  It  cannot 
be  the  direct  causa  of  any  physical  Injury  to- 
any  person  or  thing  on  the  highway.  Tbe- 
traln  passing  ov»  this  bridge  can  cause  no 
Injury  to  persons  or  property  on  the  highway 
other  than,  or  different  from,  their  injury 
while  passing  on  a  highway  parallel  to  the- 
raUroad. 

The  Mily  possible  Injury  a  raflroad  train 
can  Inflict  upon  persons  ot  property  In  the- 
hlghway  la  l>y  frightening  horses  while  draw- 
ing vehicles  or  being  ridden,  and  causing  them 
to  run  away,  and  do  damage,  as  In  tUB  case. 
Only  horses  unused  to  sudk  a  place  would 
be  frightened,  and  only  horses  hard  to  hoKt 
or  not  well  subdued,  would  run  away  or  get 
beyond  the  ctmtrol  of  tbe  driver;  so  Oiat  It 
Is  not  c«nmon  tiiat  any  injuiy  would  hap* 
pen,  even  from  lUa  cause.  It  la  certidnly  n»- 
wrong  for  the  train  to  be  run  over  suds 
bridges  in  the  nsoal  and  ordinary  way,  anA 
eren  in  this  way  some  borsea  going  under 
tbe  bridge,  or  being  near  It  at  the  aame  tlm^ 
might  be  frl^tened  by  tt  TIm  trains  must 
necessarily  make  considerable  noise  going- 
over  the  bridge.  They  cannot  be  nm  with- 
out it  It  to  not  by  aay  means  certain  tbat 
a  tralB  would  make  leaa  ndae  going  over 
slowly  than  faater.  What  degree  of  nolae- 
most  tt  make  to  fiighten  hnaea?  A  hone 
liable  to  be  frightened  woidd  be  by  tbe  trato 
pasring  over  the  bridge  at  any  rate  of  speed. 
Thaw  are  too  many  co&tfngendes,  conditlmiSr 
and  uncertainties  about  ft  to  make  It  a  rule- 
of  law  that  a  high  rate  of  speed  would  be  tb» 
proximate  cause  of  an  Injury  caused  by  » 
horse  running  away  througb  fright  from  the- 
noise  of  the  train.  To  be  a  rule  of  Inw,. 
the  injury  from  such  a  cause  must  not  only 
proximate,  but  usual  or  common,  and  to  be- 
expected,  or  tbat  could  be  anticipated. 
There  were  probably  a  great  many  instances^ 
when  horses  passing  under  or  near  the  bridge- 
when  a  train  was  going  over  it  were  not 
caused  to  run  away,  or,  If  frightened  at  alK 
by  it,  to  such  an  extent  How  could  the- 
company  or  its  servants  anticipate  Just  wbe3 
a  horse  would  be  frightened  to  such  an 
tmt,  under  such  circumstances?  This,  so- 
^r  as  I  know,  Is  a  new  question,  and  I  have- 
said  enough  by  the  way  of  common  reason- 
ing. In  tbe  absence  of  authorities,  to  show- 
that  it  would  be  an  unsafe  rule  for  the  court 
to  instruct  the  jury  that  tbey  might  consider 
the  speed  of  the  train,  and  And  that  its- 
running  at  the  rate  of  16  miles  per  hour  was- 
the  proximate  cause  of  the  injury  In  this  case. 
We  have  seen  that  the  statute  as  to  the  rate- 
of  speed  of  the  train  and  as  to  ringing  the- 
Iwll  or  !)lowlng  the  whistle  has  no  applica- 
tion to  such  a  crossing.  All  such  regulatlona- 
apply  only  to  croesluga  on  an  even  grade- 
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ifltli  Cbe  hlfhwaj,  and  the  rales  oC  faiw  e«- 
ttimUheH  by  the  dedsiom  of  the  coortB  axe 
with  refemee  only  to  such  oosslngs.  Tire 
danger  from  arch  bridges  of  frigUenlBg 
horsee  Is  bo  greater  In  fact,  and  do  more 
coramon,  than  from  the  railroad  nnmtajr 
Mar  and  pazalML  to  a  hlg|hwa7.  tt  would 
■ecm  to  be  no  mere  reajHRiatae  to  cBtahUsh 
a  rate  of  speed  for  the  baina  tn  passing  sadi 
plares  ta  one  ease  thaa  In  the  other.  This 
brtd^ng  over  highways  shenld  be  eneoor- 
aged,  not  only  for  the  asfety  of  the  public, 
bat  for  the  benefit  of  railroad  com  panics 
ttaeoiBdves,  and  for  tlielr  protection  slw. 
They  shorid  be  no  longer  burdened,  <^bstmct- 
ed,  cr  taeonwnlenced  l^*  the  regidstloBs  and 
precagtloBB  appBcnhle  to  grade  croBBlngs.  If 
they  are  required  to  lessen  thefr  speed, -to 
rtng  the  beQ  and  Mow  the  whMtle,  and  nse 
an  the  precaatkms  applicabte  to  grade  cross- 
ings, such  expenslre  ooBstractkms  In  the  hi- 
tcrest  of  the  pobHe  wfll  be  grtftnltons,  and 
they  -vtm  net  be  eaconraged  to  In  cm*  such 
an  ci^tBse.  Aa  to  ringing  the  hdl  and  b!low>> 
tng  the  vhisSe.  ttey  are  only  required,  If 
at  iffl.  In  order  to  aytrid  frlghtenli^  horses, 
aad  with  that  Tiew  to  wan  (he  travder 
an  Cbe  Ugfaway  to  stop.  Where  Rhonkl  he 
stop,  and  bow  near  the  bridge?  If  near 
the  hrMge,  and  his  hwse  Is  UaUe  -to  he 
ftf^tcned  and  ran  away,  he  will  be  la  a 
DKh  more  dangerons  condition  than  If  he 
shsnlfl  Aive  oa,  and  take  his  tibances;  for 
the  bfirse,  facing  (he  tmta  nishteg  orer  the 
hrldse,  woM  turn  soddenly  around  to  ee- 
mp^  danger,  ai^  npset  the  carriage.  If  he 
Is  to  atop  at  a  place  fnther  off,  to  look  or 
Ustem  for  the  train,  then  socta  a  pvecantton 
would  be  asdess,  for  the  train  is  then  so 
far  off  aa  to  be  oat  of  sight  or  bearing.  The 
s— a  at  the  lieU  or  the  whistle  Is  only  heard 
when  the  -train  la  near  a  grade  crossing,  and 
It  my  well  -warn  the  treveler  to  stop  near 
the  track  the  crostf  ng,  and  be  out  of  dan- 
gas;  Take  this  case  as  aa  BhiBtrat]<ML  The 
^alntlff  was  drtrlag  in  a  deep  cot  with 
higk  anbankments.  if,  when  he  «itered  it, 
he  had  looked  or  Ustmed,  he  conld  not  have 
aeaa  or  heard  anytUi«  of  the  train,  for  It 
was  too  far  off.  If  he  had  8t<H>ped  nearer 
ttie  biMige,  he  omdd  not  have  seen  the  train 
or  Ike  tralnown  seen  hhn.  He  could  only 
expect  the  beU  to  be  mng  or  the  whistle 
hiswn  when  he  was  vety  near  the  bridge. 
Ttaat  the  noise  ot  either  would  only  have 
iBereaaed  the  noise  of  the  train,  and  frlgbt- 
meA  the  horse  still  more,  and  his  only  safe 
way  would  have  been  to  drlTe  oo.  The  neg- 
i«Bff""»  of  the  oompnny,  to  be  culpable,  most 
have  caused  or  contributed  to  produce  the 
litjarf.  When  was  there  any  such  negll- 
gnoe  to  this  case?  We  cannot  flod  from  the 
erldenoe  that  there  was  any. 

The  Jury  followed  the  tatstmctlons  of  the 
esort,  and  Ignwed  the  fact  that  this  was 
not  a  grade  crossing  to  which  the  statutory 
regolntlons  appUed,  and  found  negllgmce  on- 
ly appn^riate  to  such  a  crosalng.   It  -was 


deaily  a  asMrtal,  by  fhe  txlal  of  taoto  not 
bi  the  case.  A  xallroad  bridge  crossing  was 
made  to  hear  all  the  legal  testa  of  a  grade 
crossing  that  Intetseets  the  Idghway.  I  am 
unable  to  suggest  what  cegulaUons,  If  any, 
oqght  to  be  provided  for  such  a  crossing 
Ity  the  leglslotorb  It  la  so  much  like  a 
highway  near  and  paralld  to  the  railroad, 
on  which  horses  may  be  frli^ttened  by  the 
noise  and  seeing  the  train  pass  by,  that  I 
am  unable  to  saggest  any  negdatloaB  whkk 
ought  not  to  at^y  to  one  as  wen  as  the 
other,  nils  plaintiff  knew  when  he  entered 
the  deep  cut  leading  to  the  hrldm  that  he 
had  a  horse  liable  to  be  frightened  and  ran 
away  If  he  should  he  onnght  near  or  undo- 
the  bridge  when  the  train  passed  over  It, 
and  yet  he  drove  on,  thb^iag,  as  he  said, 
ttuit  he  might  he  there  whCT  the  train 
passed.  He  knew  whoi  he  entered  the  deep 
cut  that  the  train  was  then  too  far  away  to 
be  seen  <nr  heard,  for  fae  says  he  l0(Aefl  for 
a  train,  and  did  not  hear  or  see  any;  and 
7«t  he  drove  on,  more  and  more  oirt  of  sight 
of  an  approatihhig  train,  and  when  he  oould 
have  beard  the  beU  or  wUstle  ft  was  too 
late.  H3s  horse  had  Jumped  over  the  fence 
when  he  first  saw  the  locomotive.  He  did 
not  watt  or  stop  to  look  or  listen,  but  took 
Ms  chances,  and  drove  on.  I  am  not  sure 
but  that  the  company  might  make  Itself 
Batfle  for  blowing  the  whlsOe  and  ringing 
the  beU  80  near  waxSi  a  bridge  crosring  as 
to  frighten  teams  passing  under  tt  on  the 
hlgh-wi^.   But  that  Is  not  tMs  case. 

It  is  not  very  Important  to  notice  one  er^ 
nmeous  word  la  Uie  Instructlras  of  the  conrt, 
where  the  whole  general  charge  was  so  dearly 
erroneoua.  The  court  Instructed  the  Jury  that 
they  ml^t  allow  a  reasonable  compensation 
to  Qte  plaintiff  tta  the  Inconvenience  as  weU 
as  tot  tbe  Injury  he  suffered.  The  court 
ml^t  as  well  have  told  the  Jury  'to  make 
the  plalntUTs  verdict  large  enough  to  com- 
pensate blm  for  any  disquiet,  uneadness,  an- 
noyance, or  trouble  he  suffered,  for  these  are 
hiccHiTenlenees  according  to  Webster;  ami 
they  are  not  fhe  subjects  of  compoisatlon, 
although  the^  might  be  of  exemplary  dan- 
ages.  The  ndsuse  of  this  word  may  have 
swelled  the  damages  for  tills  tiifling  Injury 
to  ^100.    It  was,  therefwe,  an  «Tor. 

This  case  Is  not  Important  tn  atnomiit,  hut 
It  certainly  Is  Important  In  the  legal  pknd- 
plee  Involved.  Cases  like  this  are  not  com- 
mon, and  It  is  at  least  doubtful  whether  there 
ought  to  he  any  like  It  The  Judgment  of  the 
drcult  court  Is  reversed,  and  the  cause  re> 
manded  for  a  new  trIaL 


MURPHY  et  a1.  v.  STATE. 
(Supreme  Court  of  WiscoDBbi.    Dec  29,  1883.) 
Cbiuinal  Conspiract— Etidbncb. 
1.  It  appeared  that  defeodaats,  associated 
trampfl,  punishable  under  Rev.  St.  SS  1543-1546, 
wanderea  into  a  Tillage,  where  none  of  them 
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iived  or  had  Uwfnl  badness,  thus  becoming 
punishable  under  Banb.  As  B.  Ann.  St  f  lM7d; 
that,  as  confederates,  they  tried  to  steal  passage 
on  «  train;  that,  being  ejected,  ther  continued 
together  till  late  at  night,  when  three  (rf  them 
stole  some  chicliens;  uiat  an  hour  or  so  later, 
only  80  rods  away,  a  store  was  broken  into  and 
robbed;  that  defendants  continued  together  till 
next  morning,  when  they  were  found  in  the 
next  county,  having  boUt  a  fire  close  to  the  rail- 
road trac^  one  of  them  armed  with  a  revolrer. 
*Ib<j  were  arrested,  and  on  one  of  ihem  ven 
found  goods  from  the  broken  store.  Hdd,  that 
the  criminal  conspiracy  was  proved  beyond  need 
of  submission  to  the  Jury;  ttiat  the  fact  that 
audi  goods  were  found  might  therefore  be 
Hhown  against  them  all,  and.  with  the  othw  eri- 
deno^  supported  a  conviction  of  bur^ry  ia  each 
caae. 

2.  The  court  having  repeatedly  charged  that 
no  mere  w^ht  of  evidence  is  enough  to  convict 
unless  it  exdudes  all  reasonable  donbt,  and  is 
inconsistent  with  any  other  rational  snwositioi^ 
properly  refused  to  charge  that  no  jury  shonld 
convict  on  mere  suspicion,  or  that  lliey  must  be 
-convinf^  beyond  a  reasonable  doatit. 

Error  to  circuit  court,  Racine  county; 
Frank  M.  Fish,  Judge. 

Jerry  Murphy,  Prank  Bice,  John  Young, 
James  Crane,  and  Thomas  Kennedy,  con- 
victed of  burglary,  bring  error.  Affirmed. 

The  othor  facts  folly  appear  in  the  foUow- 
ing  statement  by  LYON,  0.  J.: 

An  information  was  duly  filed  In  that 
court,  charging  that  at  Dover,  In  said  coun- 
ty, <Hi  the  i9tb  day  of  October.  1892,  In  the 
nighttime,  the  plaintiffs  In  error  brdie  and 
entered  the  store  of  one  Anton  Miller  with 
intent  to  commit  larceny,  and  did  steal,  take, 
and  carry  away  therefrom  certain  specified 
goods  and  property  of  MUl^,  of  the  value 
of  The  plaintiffs  In  error  all  pleaded 

not  gcdity  to  the  charge  In  the  Information. 
A  trial  resulted  In  a  verdict  of  guilty  against 
all  of  them.  The  testimony  given  on  the 
trial  Is  sufficient  to  have  Justified  the  Jury 
In  finding  the  following  facts:  During  the 
forenoon  of  Octobtf  19,  1S92,  the  five  platn- 
aoa  in  error  and  another  person  were  togeth- 
er at  Kansasville,  a  statlcHi  on  the  railway 
in  the  town  of  Dotw,  Radne  county,  three 
miles  west  of  Union  Grove  on  the  same 
raQway.  These  persons  came  to  Kansas- 
ville together  from  the  nwtb,  and  remained 
loafing  there  togetho:  about  two  hours,  and 
then  left  there  together,  going  In  the  same 
■direction  from  whence  they  came.  About 
one-fourth  ot  a  mile  north  of  Kansasrllle, 
the  road  on  which  they  left  intowects  an 
cast  and  west  road  leading  from  UnloD 
Urove  to  Burlington,  which  Is  eight  or  ten 
miles  west  from  KanRasvllle  on  the  same 
railway.  The  plaintiffs  In  error  went  to 
Union  Grove  together,  and  laid  in  undw 
a  haystack  together,  near  the  depot,  until 
about  7  o'clock  In  the  evening,  when  they 
-climbed  on  a  west-bound  passenger  train, 
but  did  not  go  into  the  coaches.  They  re- 
fused to  pay  fare,  and  were  pxpclled  from 
the  train  at  Kansasville,  and  lounged  about 
the  place  together  during  the  evening.  One 
-nf  them  borrowed  a  pall  of  Miller,  and  they 
bad  It  filled  at  a  saloon  three  or  four  times 


with  t)eer,  which  they  drank  together.  At 
about  10  o'clock,  after  the  saloon  was  ckMed, 
they  again  went  north  together.  Before 
leaving,  one  of  them  declared  their  intentluu 
to  walk  to  Burlington  that  night,  but  the 
others  were  not  present  When  they  reach- 
ed the  east  and  west  road  before  mentioned, 
they  went  into  the  outbuildings  of  Mr.  Col- 
lar, who  resides  at  the  Junction  of  the  two 
roads,  and  while  th^e  together,  or  In  close 
proximity  to  eacti  other,  three  of  them 
struck  matches,  and  stole  chickens  of  Mr. 
Collar  from  their  roost  At  midnight,  Mr. 
Miller  was  aroused  by  a  noise  made  by  * 
neis^bcor's  dog,  and,  going  to  hla  store,  which 
he  had  closed  and  lodied  two  hours  earlier, 
he  found  It  had  been  broken  opeai,  and  the 
goods  described  in  the  Information  stolen 
thmfrom.  The  plaintiffs  in  errw  lay  that 
night,  or  a  part  of  it,  together  In  a  haymow 
on  what  is  known  as  the  "Iatoi  Place," 
west  of  Mr.  Collar's,  on  the  Burlington  road, 
and  left  that  neIghb(»4iood  together  early 
the  next  meaning,  going  west  Of  the  i»o|»- 
erty  thus  stolen  from  Miller's  store,  a  bimdle 
of  stockings  was  found  c<»icealed  in  a  stat^ 
on  the  Laven  place,  (upon  which  no  oae  re- 
sided,) and  a  bag  of  shoes  was  found  in  a 
stack  cm  a  neighboring  farm.  Xtie  bag  had 
Mr.  Collar's  name  on  It  and  evidently  be- 
longed to  him.  On  the  morning  of  October 
20th.  the  day  following  the  night  that  the 
burglary  was  committed,  the  plaintiffs  in  cr- 
rae  were  found  together  at  the  crosstnc  of 
two  railroads,— the  Kenosha  A  Bockford  and 
Wisconsin  C«itral,— near  Silver  lake  station 
on  the  Central,  in  the  west  part  ctf  Kenoeha 
county,  and  were  there  arrested  and  seandi- 
ed.  A  pair  of  clippers  and  a  klmh:,  fully 
identified  as  part  of  M111n>*b  stolen  goods, 
w^  found  on  one  of  them.  Young,  upon 
whoee  person  these  articles  were  found,  tea- 
tified  that  he  sti^e  them  from  Miller's  store 
when  he  bfMTowed  the  pall,  but  MUler  teati- 
fled  to  conditions  and  circumstances  which. 
If  they  existed,  rendered  It  Impossible  that 
Young's  story  could  be  true.  When  arrest- 
ed, the  plaintiffs  in  error  were  sitting  by  a 
fire  they  had  lighted  near  the  railroad  tradk, 
and  one  of  them  was  armed  vlth  a  revolver. 
They  testified  <mi  the  trial  as  wltneases  In 
their  own  behalf,  and  each  denied  any  com- 
plicity in  the  burglary  diarged. 

The  court  refused  to  give  the  following 
instnictlons,  except  aa  t^^ea  In  the  general 
charge  to  the  ixiry:  "No  Jury  should  cooTlct 
a  person  of  crime  upon  mere  suspicion,  bow- 
ever  strong,  or  simply  because  there  Is  a 
preponderance  of  all  of  the  evidence  In  the 
case  against  him,  or  simply  because  thwe  Is 
strong  reason  to  suspect  that  he  is  guilty; 
but  before  the  Jury  can  lawfully  oonrlct, 
they  must  be  convinced  of  the  defendant's 
guilt  beyond  all  reasonable  doubt"  Speak- 
ing of  the  circumstance  that  part  of  the 
stolen  property  was  found  upon  Young,  the 
court  said  to  the  Jury:  "You  may  also  con- 
sider It,  in  connection  with  all  the  other  erl- 
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4ence,  Cuts,  and  drcnimtance*  In  the  case, 
in  determining  tbe  guilt  of  the  other  defend- 
ant!." The  court  denied  a  motion  on  behalf 
of  the  plalntlfCs  in  error  for  a  new  trial,  ad- 
judged them  gull^  of  the  offense  charged 
In  the  information,  and  sentenced  them  to 
rarlons  terms  of  Imprisonment  In  tbe  state 
prison.  The  following  eiT<»«  are  assigned 
tor  a  reversal  of  the  Judgment:  "First,  in 
refusing  to  Instruct  the  jury  against  a  con- 
viction based  upon  susplcton,  as  requested 
by  the  defendants;  second,  In  Instructing 
the  jnr7  that  they  might  cfmsldar  the  fact 
that  the  defendant  Young  had  In  fals  posses- 
sion c«:taln  property  taken  from  the  store 
■ot  Anton  Miller,  In-  det^ mining  the  guilt  at 
the  other  defendants;  third,  in  refusing  to 
set  aside  the  verdict  of  tbe  Juiy  In  said 
action,  and  to  grant  the  defendants  a  new 
trial  therdn,  for  the  reason  that  the  evidence 
In  said  actloD  was  insufacient  to  warrant 
and  Bostaln  the  wdlct  of  guilty  as  against 
the  defendants."  These  alleged  errors  are 
oonsidoed  in  their  ord»  In  tbe  following 
opinion. 

H.  A.  Cooper,  Wallace  Ingalls,  and  T.  M. 
Kearney,  for  plaintiffs  In  error.  B.  O.  Hand, 
J.  Xj.  O'Connor.  Atty .  Oen.,  and  J.  M.  dancey, 
Awt  Atty.  Oen..  for  the  State. 

liTON,  O.  J.,  (after  stating  the  facts.)  I. 
Was  it  error  to  refuse  to  give  the  proposed 
hksiruction  to  tbe  effect  that  the  plaintlfla 
in  error  should  not  be  convicted  upon  mere 
awplclon?  The  learned  drcnlt  Judge  in- 
structed tbe  Jury  that,  to  Justify  a  conviction, 
"no  mere  weight  of  evidence  is  sufficient, 
unless  it  extdudes  all  reasonable  doubt  (not 
onreaaonable)  as  to  the  guilt  of  any  of  the 
defendants.  Tbe  proof  of  guUt  must  be  hi- 
ctHidstent  with  any  other  rational  supposi- 
tiou."  These  rules  were  repeated  and  en- 
forced in  other  portions  of  the  charge.  We 
think  the  charge  contains  a  correct  state- 
ment of  tbe  rules  of  evidence  In  criminal 
cases,  and  Is  tbe  complete  equivalent  of  the 
proposed  Instruction,  for  it  is  evident  that 
testimony  which  raises  only  a  mere  suspicion 
of  guilt  Is  not,  and  in  tbe  nature  of  things 
cannot  be.  Inconsistent  with  any  other  ration- 
al hypothesis.  A  mere  suspicion  Is  such  be- 
cause there  is  some  rensouable  hypothesis 
Jigalnst  it  Besides,  tmder  the  proof,  there 
seems  to  have  been  no  necessity  for  nn  ex- 
press instruction  that  tbe  Jury  must  not 
convict  on  mere  suspicion,  for  there  Is  abun- 
dant undisputed  evidence  In  the  case  tend- 
ing to  prove  tbe  guilt  of  all  tbe  plaintiffs  In 
error.  This  fact  takes  the  case  out  of  the 
range  of  mere  suspicion,  and  renders  tbe 
question  of  Innocence  or  guilt  one  of  fair  and 
proper  Inference  from  facts  proved.  We 
conclude  that  the  refusal  to  give  the  pro- 
posed Instruction  except  as  given  In  the  gen- 
ial charge  was  not  error. 

n.  Was  It  error  to  instruct  the  Jury  that  the 
finding  of  a  part  of  the  stolen  property  in  pos- 
seasicm  (tf  one  of  the  plaintiffs  in  errw  was 


a  drcumstance  to  be  considered  the  Jury, 
with  all  tbe  other  facts  and  circumstances 
proved  In  tbe  case,  in  determining  the  guilt 
of  the  other  plaintiffs  in  error?  The  argu- 
ment, if  we  understand  It  correctly.  Is  that 
It  was  Incumbent  on  tbe  prosecution  to  estab- 
lish an  exlstUig  con^lracy  or  confederacy 
t>etween  tlw  plaintiffs  In  error  to  commit 
crime,  before  the  fact  that  part  of  the  stolen 
property  was  found  on  one  of  them  could 
properly  be  received  as  evidence  against  the 
others.  We  understand  this  to  be  a  correct 
statement  of  the  rule  of  evldmce.  At  any 
rate,  we*  assume  it  to  be  correct  for  the  pnr- 
poaet  of  this  case.  The  court  did  not  sub- 
mit to  the  Jury  the  question  of  such  con- 
spiracy or  confederacy  between  tbe  plaintiffs 
In  error.  Henoe,  it  would  seem  that,  unless 
the  same  was  conclusively  proved  on  the 
trial,  the  Instruction  under  coiuldoratlon  was 
erroneous.  The  questitm  is,  tiierefore,  was 
the  existence  of  such  conspiracy  or  confed- 
eration conclusively  proved?  When  the  of- 
f^ise  charged  in  the  information  was  com- 
mitted, and  Immediately  before  and  after 
that  time,  none  of  the  plaintiffs  In  error 
had  any  visible  means  to  maintain  himself, 
and  each  of  them  was  an  idle  person  living 
without  employment.  Slach  was  wandering 
about,  and  living  in  ontbousea  and  barns, 
and  in  the  open  air,  and  failed  to  give  a 
good  account  of  himself.  Each  of  them  was. 
therefore,  a  vagrant,  and  vagrancy  is  a 
crime  punlsliable  by  imprisonment  Rev.  St. 
U  1543-1646,  hacluslve.  Aa  such  vagrants, 
they  associated  and  confederated  together 
to  continue  their  criminal  career.  AJl  of 
them  were  adults,  and  in  the  execntl<m  of 
such  criminal  purpose  they  wandered  to- 
gether Into  the  village  of  Kansasvllle,  of 
which  village  none  of  them  were  residents, 
and  none  of  them  were  called  there  on  any 
lawful  business  or  for  any  lawful  purpose. 
Thus,  they  were  tramps,  as  well  as  vagrants, 
and  it  Is  also  a  crime  to  be  a  tramp.  Sanb. 
&  B.  Ann.  St  «  1547d.  These  crimes  they 
conspired  and  confederated  together  to  com- 
mit. Acting  together  as  confederates,  they 
attempted  to  steal  a  passage  on  a  railway 
train  from  Union  Orove  to  Burlington  with- 
out paying  fare,  and  after  boarding  the  train 
they  refused  to  pay  fare.  This  was  an  un- 
lawful. If  not  a  criminal,  act,  and  they  were 
Joint  trespassers  on  the  train.  After  being 
ejected  from  the  train  at  Kansasvllle,  they 
continued  togeth^  their  criminal  career  as 
vagrants  and  tramps  until  late  at  night, 
when  they  went  to  Sir.  Collar's  place,  and, 
when  substantially  t<^ther  and  acting  in 
concert,  three  of  them  committed  the  crime 
of  larceny  by  stealing  Mr.  Collar's  fowls. 
In  the  commission  of  this  crime  they  are  also 
chargeable  as  confederates.  This  brings  the 
Joint  career  of  the  plaintlfTs  In  error  down  to 
within  less  than  two  hours  (probably  within 
an  hour)  of  tbe  time  Miller's  store  was 
broken,  entered,  and  robbed,  and  leaves 
them  within  80  rods  of  the  store.   After  the 
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stole  WBM  robbed,  ttwj  rematned  MbstaBlUt 
ly  together,  wandering  through  the  country 
to  the  west  and  •oothweat,  vntU  they  were 
arrested  tlie  morning  tn  *notli«r  coun- 
ty, and  part  of  the  property  stolen  from  the 
store  was  fbuod  on  one  of  them.  Wben  ar- 
rested, they  were  sitting  aronnd  a  fire  they 
had  lighted  dose  to  the  raQroad  track.  One 
of  the  party  was  armed  with  a  rerotTcr. 
Tbe  carrying  of  a  revolTer  liy  a  ttamp»  and 
probably  the  banding  of  the  Are,  were  also 
criminal  offenses,  made  audi  by  said  sectiott 
lM7d,  par.  4,  In  fhe  oommlsstoa  of  which  an 
the  plalntUb  In  error  were  emMieratea. 
The  proof  of  most  of  Hie  abore  fitcts  la  mt- 
dlapated*  and  the  proof  of  all  of  them  Is 
so  OTerwhelmlng  that  the  trial  court  war 
atnmdantly  jnsttfled  in  regarding  them  as 
verities  In  the  case.  Hie  crime  charged  In 
the  InlSarmatlon  Is  one  against  isoperty.  It 
raqidreB  no  argomnt  or  citation  of  author- 
ities to  demoB«trat8  that  the  evldenee  aafll- 
clently  eataUlshea  tbe  omsplracy  and  oon- 
federacy  between  the  plaintiffs  tn  error  to 
commit  crimes  of  the  same  nature  daring  the 
nlj^  the  oOmse  duaiged  in  the  InformatSen 
was  committed,  and  to  Justify  the  giving  of 
the  instmctton  mutar  consideration,  wltliont 
submitting  to  the  Jnry  the  question  of  the 
ezlstmoe  of  such  conspiracy  and  confed- 
eracy. 

m.  The  remaining  error  ssslgned,  whlcii  is 
to  the  effect  Oat  a  new  trial  Aoidd  have 
been  granted  for  Insnffldency  of  proof,  is 
fully  answered  by  what  has  already  been 
aUd.  We  cimetnda  that  the  testiininiy  is 
Buffldent  to  sostabi  the  conviction  of  all  of 
the  pirfttiwh  hi  error.  The  JndgnuBt  at  tb» 
circuit  court  most  be  affirmed. 


BRTTNNBLL  t.  HUDSON  SAWMIUi  00. 
(Supreme  Court  of  WisconsiD.    Dec  29,  1S93.) 

AcrjoR  roB  WAoaa  —  DsrBSsa  or  Forfbitukx— 
Erowlbdgs  or  Gdstom. 
In  an  acdon  fm  a  bslanee  due  fOr  work 
as  trimmer  in  defendant's  eawmlll,  evidence 
that  certain  trimmers  in  defendant's  empl<qr 
worked  under  a  contract  containing  a  condition 
that  a  part  of  thrir  wages  was  to  be  retained 
by  defeadant,  and  forfeited  to  it  If  they  should 
leave  its  employ  before  the  «id  of  the  sawing 
season,  and  that  it  was  defendant's  custom  to 
retain  part  of  the  wages  of  all  its  emplores,  is 
incompetent  to  show  that  plaintiff  worked  un- 
der such  a  eimtraet,  la  the  absence  of  teBbunony 
that  he  had  any  knowledge  of  each  custom. 

Appeal  from  dnndt  eoort,  St.  Orolx  coun- 
ty; B.  B.  Bnndy.  Jadg& 

Action  by  J.  I4.  Bnmnell  against  the  Hud- 
soD  Sawmill  Company  lor  wages.  From  a 
Jndgm«it  of  the  drcidt  court  afflrmlng  a 
Justice's  Jodgment  for  ^alntlff,  defendant 
up^eaUL  Affirmed. 

The  othur  facts  folly  appear  tn  the  foDow- 
Ing  statement      LTON,  O.  J.: 

The  action  was  commenced  before  a  jus- 
tice of  the  peace  b>  reoovor  a  balance  of 
914.8S,  alleged  to  be  due  plaintiff  fbr  wotic 


aa  a  trimnw  bi  the  aawmlll  of  .defnidant 
company,  perftonned  tn  1802.  The  com- 
plaint alleges  a  omtraet  by  the  company  to 
pi^  ^alntlff  yi.65  per  day  tor  bis  woi^ 
that  he  worited  under  such  contract  98% 
days,  thus  earning  $162.88;  and  that  he  has 
received  only  1148.06  on  account  thereof. 
Hie  cMupany,  in  Its  answer,  admits  the 
above  allegations  of  the  complaint;  bntavos 
Utat  the  contract  ot  btaing  contained  the 
ftirther  condition  that  IB  cents  per  day  of 
jdalntlff^  wages  should  be  retained  by  tt 
untn  the  doae  of  tbe  sawing  season  of  1882, 
(ttie  balance  of  $1.00       day  being  payable 
and  having  been  paid  monthly,)  and  that, 
If  plaintiff  1^  the  service  of  Ihe  company 
before  ttiat  Hm^  he  stiould  forfeit  the  15 
cents  pw  day.  It  is  afan  alleged  and  ad- 
mitted that  plaintiff  left  the  service  of  the 
company,  without  Its  ftratt,  b^re  the  doae 
at  tbe  sawing  season.  On  the  trial  b^im 
tbe  Justice,  the  foreman  op  manager  of  the 
company  testified,  tn  ^ect,  that  tbf  coin 
tract  of  lilrlng  was  aa  atated  In  the  answw. 
The  plaintiff  teatlfled  that  the  contract  con* 
tatned  no  such  amdltion,  but  ttat.  althon^ 
the  company  kept  back  16  cents  per  day  of 
hia  wages,  he  was  entitled  to  be  paid  the 
same  when  he  left  its  serrieeh  without  n- 
gard  to  the  time  he  might  leaver  The  com- 
pany offered  testtmimy  to  show  that  the 
other  trinunere  who  worked  with  plaintiff 
in  the  same  mill  worked  nnder  contracts  like 
the  contract  alleged  In  the  anaim  to  have 
been  made  with  plabitiff.  Also  that  It  mu 
the  cnstnn  of  the  company  ta  keep  bade 
part  ot  the  wages  of  its  men  woiUng  In  Ita 
mm,  00  like  conditions.  The  justice  reject- 
ed tbe  testimony,  and  gave  judgment  for 
plaintiff  for  the  amount  of  Us  dalm.  Hm 
company  appealed  to  the  dronlt  court  fr«m 
the  Jndgmeit  of  the  Justice.  Tbe  ease  was 
tried  In  that  court  on  the  retorn  of  tbe  Jna- 
tioB,  which  Included  the  above  testimony, 
oflWs  of  teatlmmy,  and  mUnga.  Tbe  circoit 
ooort  affirmed  the  Judgmmt  of  the  Justice, 
and  fran  tbe  judgment  of  aiBnnance  the 
defendant  company  appeals  to  this  court. 

Basbford  &  Dian^,  for  ^pdlant  H.  J. 
Klnn^,  for  respondent 

LTON.  a  X,  (after  stating  the  tacts.)  Un- 
donbtedly  the  testimony  tntrodnced  on  the 
trial,  although  In  direct  confflct  on  die  ni&> 
terlal  question  in  the  case,  to  wit,  the  terms 
of  the  contrsct  ot  hiring,  ts  suffldent  to 
suppmt  Oie  Judgment  the  Justice,  and 
consequently  the  Judgment  of  the  drcult 
court  affirming  the  same,  so  fhr  as  such  af- 
flmmnee  rests  on  the  fads  developed  by  the 
testimony.  The  only  qnestlmi  of  hiw  pre- 
snted  by  this  appeal  I^  did  the  Jiutlee  err 
In  rejecting  tbe  offered  teattniMiy  to  prove 
tbe  terms  of  c(»itracta  made  by  defMdaat 
company  with  other  trimmers,  and  its  cus- 
tom to  ko^  bade  part  of  tbe  wages  of  Itn 
men  wtAIng  In  the  mlTlsT  No  testimony 
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vu  glToi.  or  offoed  tending  to  shov  ibftt 
ptalTitm  bad  any  knowlcdcrp  nf  the  terms  of 
mch  contracts  with  other  trimmen,  or  the 
existence  of  such  cnstom.  It  requires  no  argu- 
VHmt  OF  citation  of  antborltlea  to  prare  that, 
ta  the  absence  at  -testimony  of  sacb  krio^- 
edge,  the  rejected  testimony  mu  Inadmis- 
sible. It  Is  very  doabtfal  wbetber  testimony 
sf  tte  temw  oC  tbe  cunliacto  with  the  other 
trimmers  fronld  hare  been  admissible,  eren 
tbonglL  tbe  plaintiff  bod  knowledge  thereof. 
Keney  t.  Bchnpp^  60  Wis.  76,  18  N.  W.  725, 
and  casn  cited  In  tbft  oplfiltm.  Tbe  judg- 
ment of  the  drcutt  conrt  afflrmlng  the  Judg- 
ment of  the  Justice  most  be  affirmed. 


TOPPING  V.  TOWN  OP  ST.  LA-WRBNOE. 
(Sopreme  Ooart  of  Wlacoiudn.    Dec.  29,  18B8.) 

DUTB  BT  WHOTTOrOL  AcT— SDFTICrEWCT  OF  CoM- 

runfT— Actios  tob  ToaT~ABATBiRirr. 

1.  Undor  Rer.  St.  I  4206,  proTidlng  for  sach 
damafies  as  are  fair  in  reference  to  the  pecnoia^ 
17  injarr  resultins  from  tha  death  to  the  rel- 
■tiree  of  the  deceased,  a  complaiat  la  defective 
vhioh  does  not  show  any  person  who  baa  ras- 
tained  pecuniarr  damase,  or  any  pmoD  tn 
whom  deceaied's  life  wotild  have  been  of  pe- 
caniary  advantage,  or  any  person  to  whose  pe- 
raaiary  anpport  his  life  would  baT«  contribated. 

2,  No  action  will  lie  asalnst  a  town  at  the 
Instance  of  the  wraonal  reprewentatWes  of  a  de- 
ceased for  nueiucal  expenses  incurred  by  them 
to  caring  tor  their  intestate  for  injuries  receiTcd 
fey  him  through  a  defective  hixhway  la  sseh 
town,  aa  aueh  action  abatea  at  the  deatii  «f  tha 
peraon  iojared. 

Appeal  from  circuit  court.  Waupaca  eoonly; 
Charles  M.  Webb,  Judge. 

Action  by  Warren  C.  Toppbig,  administrator 
of  tbe  estate  of  William  Temping,  deceaaed, 
agnhist  the  town  tit  St  I^wrence.  Prom  a 
jn^inent  dtsmlsstng  the  complaint,  plalntlff 
appeals.  Affirmed. 

£L  ti.  &  E.  E.  Browne,  for  appellant  Cat^ 
Jones  Sc  Sanborn,  for  respondent 

ORTON,  3.  Tbft  drenlt  court  snstataied  the 
objection  of  tlie  defoidaiit  to  any  tesUmcmy 
b^ng  taken  on  the  gronnd  that  tbe  ooaqdalttt 
does  not  state  &ctB  soffldcnt  to  oonstltote  a 
cause  of  actlcm.  The  i^alntlff  not  offering 
to  amend  the  complaint,  tbe  action  was  dis- 
missed, and  judgment  rendered  against  the 
plaintiff  for  costs.  Tbe  plalntlff  has  annealed 
from  the  Judgment 

Tbe  only  qneatlon,  therefwe,  Is  as  to  tbe 
aaSBcXeaey  of  tbe  complaint  The  complaint 
In  aobotance,  Is  that  William  Topping,  de- 
ceased, on  the  1st  day  of  July,  1861,  waa  very 
severely  Injured  1^  reason  of  the  Uumffldeniqr 
and  want  of  repair  of  a  certain  highway  of 
aald  town,  whlcii  omalsted  of  h<dcs  in  a 
certain  bridge  or  cnlrert  and  large  stones 
near  by.  In  aald  highway.  Oa  tbe  22d  day 
of  November,  1881,  the  aald  WllUam  Topping 
died  of  the  Injuries  so  recdred.  In  tbe  In- 
terrenlng  time  between  said  InJniT  and  Us 
death  tbe  aald  William  Topping,  on  the  leth 


day  at  Scvtembo^  18M,  canasA  ft  notlos  to 
be  awed  <m  ona  of  matfmviaoa  «f  said 
town,  statins  the  pUce  where  said  tojuty  oO- 
eoxred,  and  describing  tbe  Insaffldency  and 
want  of  r^alr  wUdi  cauNd  tHe  injury;  and 
on  tbe  flame  day  osnaed  to  be  filed  with  tbe 
deric  at  aald  town  a  written  statenwit  of 
his  claim,  to  be  laid  btfore  the  board  of  a»- 
dtt;  and  said  board  met»  canalda«d,  and  re- 
jeeked  aald  claim,  but  not  nntU  tbe  6tb  day  of 
April,  1802,-aCter  his  death.  These  steps 
were  taken  prqjiaratory  to  eommanclng  suit 
avdast  aald  town  for  said  lnjni7<  Duteg 
the  last  atcknesB  at  tte  aald  WllUam  Topping, 
pbTsldans,  nnnM»  and  medicines  were  nee- 
easarlly  employad,  at  an  a^ense  at  9700g  and 
after  his  death  his  ftmeral  f  ipiiisiw  were 
gTS,  and  tbe  wagon  and  harness  injured  In 
said  accident  were  repsJted  at  an  aqmse 
ot  These  a^enaea  wa«  paid  biy  War- 
ren a  Tompliig;  Gilbert  W.  Topping,  3fynm 
M.  Topping;  TTank  H.  Tagplag,  Saiu  Tangim, 
and  Bvdyn  B.  Watta,  the  ebUdren  and  heln 
at  law  at  WUUam  Toppbig  (daeeaaBdO  and 
the  said  Warren  a  Topping  was  duly  ap- 
pointed adminiitrator  at  bis  eatate.  The  aald 
lAiUdrcA  procorad  On  aald  madidnen  and 
medical  attendance  at  the  reqnaafc  of  tbeAr 
father,  the  aald  WllUam  Toppbig.  Tbe  mU 
WUUam  Topping  ted  no  wife  at  the  ttane 
at  said  Injnxy,  and  left  no  wUtow,  aa  a  nmt- 
ter  of  eoDzaSk  st  hie  daattL  It  waa  said  on 
tbe  argument  that  tbe  said  WUUam  Topping 
was  ov»  80  yeara  of  age  when  injured.  Tbe 
aald  chiWrea  are  none  of  them  alleged  to  be 
under  21.  yeara  of  age,  and  Ibey  were  all 
probably  beyond  that  age.  Judging  from  ttuSr 
fatbar*a  age.  The  plalntifl  demands  Judg- 
ment fca:  95.00(K  Intwest  and  costs.  It  will 
be  .obaerrod  that  all  tha  empenses,  etc.,  which 
w^  paid  by  the  chOdreu  fOr  tb^  btber 
and  for  his  estate  were  Incurred  in  conse- 
quence of  the  Injury  caused  by  the  negligence 
of  flie  town  In  not  r^talrlng  said  highway. 
Willi  am  Topping  was  about  ready  to  com- 
mence anlt  against  the  town  tat  his  dam- 
ages, 'v^nea  death  arrested  Us  parpos&  Ttaere 
Is  nothing  more  certain  than  0iat  audi  an 
action  abated  at  ^ba  death  of  WllUam  Top- 
l^ng.  Such  an  action  of  tnrt  may  not  be 
waived  for  an  action  on  contract,  and  that 
Is  the  only  exception  aa  to  torts.  An  action 
In  conseguence  of  the  Injuiy  aurvlves  <Hi]y  1^ 
reason  ot  the  death  of  tbs  Injured  person, 
caused  by  it '  It  is  atztetly  not  proper  to 
say  ttiat  such  an  action  snnrlres.  It  Is  rather 
a  new  actlcm  given  by  statute,  (Mcttona  4254- 
4230,  Rev.  St,)  and  which  may  be  brou^t 
tor  the  beneflt,  not  of  hie  eatate,  but  at  his 
children,  If  any,  who  have  sustained  some 
pecuniary  loss  or  damage  by  hla  death.  The 
damages  whidi  can  be  recovwed  are  limited 
to  a  mere  Indemnity.  The  children  must 
have  scHne  pecnnlary  IntCTCSt  In  Ua  life,  which 
they  have  lost  by  his  death.  In  otho-  words, 
the  conttnunnee  of  his  life  must  hnrt'  boon 
of  some  pecuniary  advantage  to  tbe  bene- 
ficiary, which  has  been  terminated  by  hie 
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dMtb.  Hence  the  wMow,  If  Urlng,  and.  If 
not,  then  the  infant  children,  are  the  proper 
beneficiarlea  hi  this  caa^  If  there  were  any 
aoch.  The  complahit  mnat  show  that  there 
are  soeb  benefi<^ai1ee,  to  entitle  the  admln- 
tatrator  to  bring  the  milt  for  theh-  bCTeflt 
The  value  of  the  life  of  the  deceased  to  any 
one  Is  In  Issue  In  sndi  a  case,  and  hia  ahiU^ 
to  o(Hitrlbate  for  the  support  of  his  family. 
Thoefore  those  only  are  the  beneficiaries 
who  are  entitled  to  sach  stqtpmt.  The  stat- 
ate  (section  ^56,  Rer.  St)  safflclently  de- 
fines this  purpose:  "And  in  every  sndi  ac- 
tion, the  jury  may  give  snch  damages,  not 
exceeding  fire  thonaand  dollars,  as  they  shall 
deem  fair  and  jnat  In  r^erence  to  the  pecmila- 
ry  injury  resulting  from  audi  death,  to  the 
relatives  of  the  deceased  q>eclfled  in  this 
section."    In  v.  Railway  Go.,  51  Wis. 

590,  8  N.  W.  292,  Chief  Justice  Gote  has  ex- 
plained. In  his  able  and  elabwate  opinion, 
tbe  true  scope  and  limitations  of  tiila  remedy 
given  by  the  statute^  In  the  light  of  former 
caaea  in  this  court  and  of  the  decisions  of 
the  courts  of  New  York,  fn  very  clear  and 
explicit  language;  and  any  furUm  dlsensslra 
of  the  question  la  unnecessary.  Tbe  com- 
plaint Is  materially  defectlre  in  not  showing 
that  thCTe  are  any  pmons  hare  sns- 
talned  any  pecuniary  loos  or  damage  by  the 
death  of  WflBam  Topping,  or  to  whom  hia 
life  wooid  have  been  of  any  pecuBlary  braeflt 
or  advantage,  or  to  whose  pecuniary  support 
his  life  would  have  omtrtbuted.  The  mllng 
of  the  circuit  court  was  cwrect  The  Judg- 
ment of  the  drcoit  court  la  afflrmed. 


HAIJj  V.  AMISRIGAN  MASONZO  AOa 
ASS'N. 

(Supreme  0)art  of  WIscoQBin.    Dec  29,  1893.) 

ACCmBHT    iMSOaAKOB  —  PBOXIMATB    CaDSB  OW 

Dbath  —  BxpxBT  TasmiosT  —  Ocodpatiov  or 
iHSvnxD— Bag  Oiiua— Bfboiai.  Vxanicr. 

1.  In  an  action  on  an  accidrat  Insnrance 
poller,  the  Jniy  woe  warranted  in  finding  that 
a  fall  was  the  sol«  caose  of  tbe  death  of  in- 
Rored,  where  there  was  tMtlmony  tikat  deceased 
was  aeaallr  in  good  health  till  tbe  time  of  the 
fall,  and  had  shown  no  signs  of  degeneraer  of 
the  brain.  Dr.  P..  who  attended  deceased  daily 
after  his  fall,  and  Dr.  R.,  testified  that  the  poat- 
mortem  examination  showed  a  oontnslon  of  the 
CKvbellum,  which  culminated  In  an  efFnrim  of 
blood  on  tbe  brain,  prodadng  apoplexy  and 
d^ath,  and  that  lb  their  opinion  the  contntloo 
was  caused  by  the  fall.  Dr.  H.,  who  also  as- 
sisted at  the  post-mortem,  testified  to  the  exist- 
ence of  degeneration  of  the  cerebrum,  and  to  a 
diseased  condition  of  certain  arteries,  which  In 
his  opinion  were  of  long  standing,  and  cansed 
death  independently  of  the  fall;  and  Dr.  O., 
who  was  called  for  defendant;  agreed  with  Dr. 
H.  as  to  the  canse  of  death,  if  the  lattei's  diag- 
nosis was  ewrect. 

2.  A  VMclal  verdict,  containing  an  affirma- 
tive answer  to  iha  question,  "Was  such  iDjurv 
the  sole  cause  ot  death?'  is  equivalent  to  a  find- 
ing that  the  Injory  was  the  sole  and  proximate 
caose  of  the  apopleij  which  was  the  fouQedlate 
canse  of  death. 

3.  Hie  Jury  were  warranted  In  finding  that 
laanred  waa  not  "a  grocer  d^vering  goods  by 


occupation,*'  so  as  to  reduce  his  maximum  death 
indemnity  nnder  the  policy,  when  there  was  evi- 
dence that,  tbongfa  Inanred  oceasionaUy  deliver- 
ed ^ds,  his  son  delivered  the  principal  part  of 
them. 

4.  Tbe  statement,  "It  was  a  bad  ooe," 
made  by  insured  to  witness  whan  getting  op 
after  having  fallen  from  'a  wagon,  ana  meaning 
that  he  waa  badly  hurt,  was  admissible  aa  part 

of  tbe  res  gestae. 

5.  Error  in  admitting  a  statement  by  In- 
snred  that  he  was  badly  hurt  was  harmletM, 
where  such  fact  was  otherwise  condnuvely 
proved.  Wlnslow,  J.,  dissenting,  on  the  gronno 
that  sndi  fact  was  not  otherwise  proved. 

6.  Bvidence  that  insured  said  to  a  customer 
at  the  store  tliat  evening  "I  am  feeing  bad^,'' 
and  said  to  his  wif&  on  returning  hom^  that 
his  bead  was  terribly  was  competent  Win- 
slow,  J.,  dissoiting. 

Appeal  ftom  circuit  court,  Waupaca  county; 
a  M.  Webb,  Judge. 

Action  by  Oelinda  Hall  against  the  Ameri- 
can Masonic  Accident  AasodatlfHi  <m  an  ac- 
cident Insurance  pcrflcy.  Frmn  a  Judgment 
fbr  plaintiff,  defcndamt  appeala.  Affirmed. 

The  facts  appear  In  the  following  statement 
by  LTON,  a  J.: 

The  action  la  upon  an  accident  and  life  In- 
surance policy,  lanted  August  lA,  1S9(X  1^ 
the  defendant,  the  American  Masonic  Acci- 
dent Association,  to  Orin  Hall,  in  whkSi  bla 
wife,  the  plaintiff  hveln,  la  named  as  the 
benefldary,  to  recover  a  deatti  Indemnity  of 
$5,000.  Ttie  risks  tskoi  by  the  company  are 
claaslfled  with  r^ierence  to  employment,  and 
perhaps  other  cmdltlMis.  Class  E  embraces 
a  "grocer,  proprietor  w  ei«rlc,  delivering 
goods,"  and  ttie  death  Indemnity  therein  is 
limited  to  92,000.  The  mai^dmum  death  In- 
demnity In  class  A  la  95.000,  but  not  to  ex- 
ceed 92  tar  each  member  of  the  association 
In  good  standing  at  the  time  of  the  accident. 
In  bis  si^Ucatlon  for  the  insurance,  Orin 
Hall  made  the  following  statements  and  war- 
ranties: "Kind  of  business:  General  mer- 
chandise. Occnpatlw:  Merchant  Datles 
required  fuUy  described:  Proprietor.**  tt  Is 
conceded  that  if  plaintiff  Is  entitled  to  recov- 
er the  insurance,  It  Is  In  dass  E  or  class  A, 
and  Out  if  It  Is  not  proved  that  Orin  Hall 
was  a  "grocer  ddlvering  goods,"  the  Insur- 
ance la  in  class  A.  The  contract  of  insurance 
Is  that  the  plaintiff  Is  entitted  to  recover  tbe 
death  indemnity  only  In  case  the  death  of 
her  husband  resulted  from  an  injury  effected 
through  extonal,  vic^ent  and  accidental 
means,  which,  independently  of  all  other 
causes,  produced  his  death;  and,  furttier. 
If  the  Injury  was  recdved  in  any  occupation 
oe  exposure  classed  by  the  association  as 
more  bazardons  than  he  thus  represented  his 
occupation  to  be,  the  association  Is  only  lia- 
ble tor  the  sum  It  pays  for  such  Increased 
liaaards.  Orin  Hall  waa  a  resident  ot  Wau- 
paca, and  had  been  such  tor  semal  years  be- 
fore the  policy  In  suit  was  tssned,  and  until 
aft«r  April  29,  1892.  He  was  iHWprietor  of 
a  atore  mostly  tor  the  sale  of  groceries.  A 
witness  thus  testified  ctmcmiing  It:  "tliere 
was  a  kind  of  mlscdlaneous  lot  ait  goods  kept 
there  lor  sale,  mostly  grocMiea,  and  a  stock 
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9t  Jewdrj  and  fiuicy  notlou;  a  mlicd- 
luMous  stock  <tf  orodury— that  Is,  tlien  was 
not  mndi  at  tlist  dt&er,  but  a  few  tumblers, 
and  socfa  tbtngs  as  that— and  plated  ware." 
Dnrinc  the  afternoon  of  Aprfl  29, 1882,  when 
Mr.  Han  was  at  Oie  railway  depot  at  Wan- 
paca  recelvixMr  frel^t  Into  his  wa^oo,  and 
while  standing  in  the  bind  end  at  his  wagon, 
he  accidentally  tell  to  the  gnnmd  between  the 
wagon  and  the  depot,  and  was  injured. 
While  still  lying  oa  the  groond,  or  when  Just 
arising  therefrom,  be  complained  that  he  was 
badly  hurt,  or,  as  he  expressed  It,  he  "got  a 
bad  ODB."  He  got  upon  his  wagon,  and 
drore  to  his  s^n«;  went  from  thoe  to  his 
residence;  retomed  to  his  stcnre  in  the  eroi- 
Ing;  then  went  again  to  hla  residence,  and 
aeYST  it  Ihereafttf  alive.  He  suffered 
great  pain,  grew  constantly  worsen  and  died 
May  l&th,  three  weeks  after  he  was  hurt 
No  qoestlon  arises  on  the  pleadings.  There 
was  a  special  rmllct,  which  indicates  the  de- 
fenses urged  by  the  assodatlcm.  It  is  as  fol- 
lows: "First  Did  deceased  receive  an  In- 
jury throui^  extsnal,  rlolent;  and  accidental 
means?  Answer.  Tes.  Second.  If  yon  an- 
swer the  first  question,  'Yes,'  was  such  In- 
jury the  sole  cause  at  death?  Answer.  Tes. 
Third.  Did  the  acddoit  occur,  directly  or  In- 
directly. In  consequence  ot  chronic  degenera- 
tion of  the  Iwaln?  Answer.  No.  Fourtti. 
Was  deceased  a  grocer  dellTerlng  goods,  by 
ooaqiatl<xi,  at  thetlmeT  Answer.  No.  Fifth. 
Do  yon  find  goierally  In  tavor  of  the  plain- 
tiff or  tor  the  defendant,— which?  Answer. 
Plaintiff."  At  the  time  Mr.  Hall  was  In- 
jured, the  assodatlMi  numbered  2,180  mem- 
bers in  good  standing.  The  court  denied  amo- 
tion on  behalf  of  the  association  for  a  new 
trial,  and  gave  judgment  for  plaintiff  tar  ^ 
360;  besides  Interest  and  costs.  The  case  Is 
further  stated  In  the  opinion.  The  assodft* 
Hen  appeals  from  the  Judgmmt 

M.  O.  Phillips,  for  appdlsnt  Bump  * 
Kreatzer,  for  reepondrat 

liTON,  O.  J.  No  exo^itton  was  taken  to 
the  di&rge  given  by  the  court  to  the  Jury,  nor 
to  tbe  r^nsal  of  the  comt  to  give  certain 
instmctimis  proposed  on  bdialf  of  the  de- 
fendant assodatlfm.  Henoe,  for  the  purposes 
at  the  case,  It  must  be  assumed  that  the 
ooort  stated  the  law.  correctly  to  Oie  jury. 
Tbe  grounds  alleged  for  a  revosal  of  the 
Judgmoit  win  be  stated  and  disposed  ot  In 
ttieir  order. 

I.  It  is  maintained  tbat  there  no  suffl- 
dcnt  evidence  to  support  the  finding  that  the 
Injuries  received  by  Orin  HaU  cm  April  2% 
18B2,  were  the  sole  cause  ta  his  death,  but 
that,  aa  the  contrary,  the  proof  Is  concki- 
rtre  that  the  i^lmary  cause  of  his  death  was 
loni^standlng  disease  and  degmeracy  of  the 
taralm  prodndng  apofOracy,  whldi  it  Is  con- 
ceded wss  the  Immediate  cause  ot  death. 
Two  ^lysldans  and  surgeons  were  caUed  as 
witnesses      each  party,  and  gave  testimony 


OS  experts.  Tbose  coUed  by  llie  plaintiff 
were  Dr.  Pelttm  (who  attended  Mr.  HaU  as 
his  physician  from  the  time  he  was  injured 
until  his  death)  and  Dr.  Russell.  Those 
called  for  tiie  defendant  were  Dr.  Hendricks, 
iwofessw  ai  anatmny  In  the  Unlverdty  of 
Minnesota,  and  Dr.  Oviatt  A  post-mortem 
oxaminatlMi  of  Mr.  Han's  ImUn  was  made 
by  Drs.  ^ndiicks  and  Felton  in  the  pres- 
ence of  Dr.  BnsseU.  We  studl  not  attempt 
to  state  mudi  of  th^  testimony,  or  to  dis- 
cuss It  at  axr  considerable  ImgUk.  Tbe  med- 
ical witnesses  appeared  to  be  gentlemen  of 
culture  and  professional  ablUty,  and  to  have 
testified  honestly;  yet  th^  differ  radically 
In  their  statements  ot  fbcts  ooncemlng  flie 
condltlfm  of  the  brain  of  Mr.  BaSl,  and  In 
th^  <^nions  as  to  the  censes  and  effects  of 
those  conditions.  '  Thus,  the  testimony  of 
Drs.  PcAtcn  and  Russell  Is  to  the  effect  that 
Mr.  HaR's  fUl  fKMn  the  wagni  might  have 
caused,  and  probably  did  cans^  concussion 
and  contusion  of  the  brain,  wUdi  finally  re- 
sulted in  ap(^exy  and  death.  They  both 
testify  that  in  their  opinion  the  injury  was 
the  {MMXclmate  cause  thereof.  Th^  opinions 
are  straigth^ied  by  the  fact  that  there  Is 
sufiident  testimony  (although  controverted 
to  support  a  finding  that  Mr.  VaU  enjoyed 
hla  usual  good  health  up  to  the  time  he  was 
injured,  and  showed  none  of  the  bidlcatloDS 
of  degcaietatton  of  the  brain  which  an  tbe 
physlolans  agree  attend  that  disease.  Be- 
tides, Dr.  Pdtoa  saw  Mr.  HsU  daily,  fke- 
qumOy  several  times  the  some  dav,  flrom  the 
time  he  was  Injured  untn  he  died,  and  flius 
had  the  best  possible  oppmrtonity  to  watch 
his  symptoms,  and  to  form  a  correct  Jndg^ 
ment  of  the  real  conse  of  his  deefli.  On  the 
othw  hand.  Dr.  HendildEs  testified  to  the  cx- 
Istcakce  of  degraieracy  of  tte  brain  and  a 
diseased  condltl(Hi  of  oertatn  arteries,  which 
in  his  opinhm  were  of  long  standing,  and 
oaused  tile  death  of  Mr.  Hal^  hidependently 
at  the  injury.  On  the  hypothesis  that  Dr. 
Hendridw  diagnosed  the  case  correctly.  Dr. 
Oviatt  agreed  with  Um  as  to  the  cause  of 
death.  The  medical  witnesses  differ  as  to 
whethw  tbe  seat  of  the  apoplexy  was  In  the 
ceretmun  w  cerebdlum;  also^  as  to  the  ex- 
tent and  chronic  diaracter  of  the  aUeged 
degen«acy  ot  the  brain,  and  the  nlstence  of 
diseased  artmles.  Swne  degeneracy  of  tiie 
cerebrum,  or  large  brain,  was  proved,  but 
if  the  effud<m  of  blood  which  caused  tlic 
ap(^Iexy  and  death  was  in  the  small  brain. 
ot  cerebrum,  It  is  quite  obvious  that  such 
disease  ot  tbe  large  Ix-oln  was  not  the  cause 
of  death.  It  is  not  claimed  that  there  was 
any  dironic  disease  of  the  smaU  brain.  We 
think  the  testimmiy  Is  sofllclent  to  snppwt 
findings  that,  when  Mr.  HaU  was  Injured, 
the  cerebdlum,  or  smsU  brain,  was  In  a 
healtily  condition,  and  that  his  fall  producbd 
such  CMicnssIon  or  CMitnslon  thereof  that  tbe 
Injury  culminated  In  an  effusion  at  blood 
thereon,  which  produced  apoplexy  and  death, 
without  the  IntervHitlfHi  of  any  other  in- 
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dftpoBtfcnt  %r  proximate  cwae.  Hence,  tbe 
ftiidlDS  Out  tbe  Injoiy  wai  the  8(4e  cauae  d 
tbe  deatb  of  Ur.  Hall  ia  sapperted  Iqr  the 

evidence. 

IL  Another  error  assigned  Is  that  the  spe- 
cial vn^ict  does  not  determine  all  the  ma- 
terial litigated  Issues  of  taet.  If  we  under- 
atand  the  ailment  ctHrectly,  U  i»  that,  liia»- 
much  as  It  la  oonceded  that  apoptezr  was 
Oie  Immediate  CMise  of  death,  a  further  que*- 
Hon  shoold  luve  been  submitted  to  tbe  Jurj 
aa  to  whether  the  injury  was  the  proximate 
and  aole  eanse  at  the  apoiriexj.  In  the  ab- 
sence of  an7  retpiest  on  bdialf  ct  the  asso- 
ciatioai  to  have  snch  qoeatlon  aubmltted,  and 
of  anr  objection  or  exception  to  the  ques- 
tions which  were  sabnaitted  to  the  Jar*  we 
think  It  should  be  hdd  that  the  qneatkm 
above  suggeeted  Is  Inchided  In  the  seooad 
qoeetlon,  "Was  sncli  Injury  tbe  sole  cause  of 
death?"  and  the  affiiviatire  answer  to  that 
queation  la  a  finding  that  the  Injmr  waa  the 
proximate  and  sole  cause  the  apoplexy. 
We  condude  that  the  special  Terdlct  Indndea 
all  ooQtToverted  material  iBsoea  at  fact  In 
the  caae,  and  supper t»  the  judgment  for 
plaintiff. 

m.  It  la  8ufflcl«it  to  say  of  the  third  find- 
ing, which  is  that  the^ury  was  not  earned, 
directly  or  Indirectly,  by  any  <dironlc  degiBB> 
eratlim  of  the  bn^n,  that  aacb  finding  1* 
abundantly  supported  by  the  erldence. 

IV.  The  fourth  finding  la  that,  when  In- 
jured, Mr.  Hall  was  not  "a  grocer  deliTerlng 
gooda  by  occupatlfm."  The  effect  of  the  find- 
ing Is  that  his  occupation  did  not  place  the 
lusoraace  In  claaa  11.  In  which  the  death  in- 
demnity la  limited  to  $2,000, butleftitln  clan 
A,  in  which  the  maximum  death  Indemnity 
la  $5,00a  This  finding  la  attacked  on  the 
ground  that  the  evldmce  does  not  siq^Mrt 
It,  bat  proves  ooDduslvely  that,  wh«i  tn- 
Jurcd,  &Ir.  Hall  was  by  occupation  "a  grocer 
delivering  goods."  The  court  instructed  the 
jury  that  "a  'grocer  ddlrerlng  goods,'  an  mi- 
pruaed  In  the  ciwtract  in  sidt,  la  one  who  Is 
engaged  as  a  dealor  In  grooerIes»  and  habitu- 
ally deUvora,  In  person,  goods  sold  to  his 
customers.  An  occaaioDal  deUva?  by  him- 
self — the  rule  being  that  dellrery  is  made  by 
othMS— would  not  make  him  a  grocer  ddlT^ 
ering  goods."  In  the  absence  of  ezc^>tlon  to 
the  instruction,  such  la  the  law  oC  this  case, 
nnd  Is  probably  good  law  in  any  casfc  The 
testimony  on  the  aubjeet  Is  somewhat  con- 
fiictlng,  but  one  witness,  who  was  entirely 
familiar  w4th  Mr.  Hall's  business  methods, 
testified  that  he  occasionally  delivered  goods, 
but  that  his  son  Charlie,  he  thought,  deliTer- 
ed  the  principal  part  of  them.  It  appeared 
that  itr.  Hnll  hlma^  usually  received  goods 
at  the  depot  which  were  consigned  to  him, 
and  hauled  them  to  his  store,  but  It  is  not 
claimed  that  this  was  deliTcrlng  goods,  with- 
in the  meaning  of  the  pi^cy.  It  waa  com- 
petent for  the  Jury  to  believe  the  above  t» 
tlmony,  and  It  supports  the  fourth  finding: 
It  requires  no  argument  to  show  that  tlie 


^idsssent  is  bk  strict  necoidnea  wttk  tk» 
special  Tu^ct 

T.  It  Is  d^med  that  the  court  adnttfesdte* 
tlmony  on  behalf  of  pinfaiti^^  of  Mr.  HaB% 
statements  ot  the  ctrcumstaneea  at  tbe  tn- 
Jnry  be  raeetoed.  made  a  considerable  ttme 
a£ter  he  waa  lajored,  and  when  soeh  stats- 
meats  were  n»  part  of  tile  re»  gastset.  nis 
court  has  uniAmly^  hdd  testimony  of  0mt 
character  inadinksBlble.  It  Is  needtess  to  ctte 
tbe  cases  afiarHdag  that  ndft,  An  ernmlne- 
tlon  itf  the  trnttUKwy  which  It  Is  datansd 
Tlolatea  such  vule  Is  neetsaary, 

Mr.  Bea  waa  presnt  wiien  Ur.  Haft  was 
hurt,  and  testified  that  as  the  latter  lay 
on  the  gronnd  afi«  he  fd^  or  whvtk  he  was 
Stttiag  up,  he  said,  "It  waa  a  hard  one,**  or 
**tbat  he  got  a  bad  ooe^**— meaning,  of  coQr«% 
that  he  waa  badly  hurt.  Buck  stateateot, 
thus  msde,  was  erf  the  res  gestae^  ud  tA- 
mlnible  in  evidence  under  all  the  authori- 
ties. 

Hr.  Kingsbury,  who  waa  Mr.  Han's  dcfk, 
was  permitted  to  testify,  under  objection, 
that,  when  Mr.  Halt  ntotned  to  his  store 
after  be  waa  hurt,  witnesa  aaked  him,  "What 
is  the  matter?"  and  he  rn^Ued,  "I  am  hurt 
awful  bad."  Thds  wss  InadmisEdMe,  fbr  such 
statement  was  not  of  the  res  gestaa  Bat  Ita 
admioltHL  could  not  possibly  hare  Injured 
the  defendant,  because  the  peoot  Is  entirely 
condnstve  tlrtt  Mr.  Hall  was  badly  hurt 
Hence,  tbe  error  ta  admitting  each  statement 
la  not  Bufflctent  ground  fbr  reversing  tlie 
Jodgmmt,  for  tt  tmded  to  proy  nothing  tliat 
Is  not  coniduslv«4y  profved  wlfliout  fvoef  of 
Buch  statement,  and  heaca  oodd  not  have  af- 
fected the  verdict 

The  same  remaxta  are  ^pHenhle  to  flie 
tectimMiy  ot  Mr.  James  to  a  oonveraatlaa 
with  Mr.  Hall  at  hla  store  on  tke  evening 
after  he  was  LaJursd.  Tlie  witness  testified 
that  Mr.  HaU  said:  **1  am  fe^tog  ba«tr; 
I  met  with  an  accfdrat'  I  says,  'What  Is 
Itr  He  sadd.  1  fell  at  the  depot.*"  It  is 
conclusively  proved  that  Mr.  Hall  met  wltib 
an  accident,  and  thst  he  fell  at  the  depot 
Proof  of  Ms  statement  that  he  waa  feeling 
badly  was  competent  McKdgne  ▼.  City  ef 
JanesviUe.  G8  Wia  50,  31  N.  W.  298,  and 
eases  dted  hi  the  opinion.  PlalntM  was  al- 
lowed to  testify,  not,  ae  stated  by  coonsei 
that  her  burtiand  said,  after  he  reaebsd 
home,  hds  hurt  was  terrlUs,  bnt  tiiat  his 
head,  waa  terrible  This  was  admissible 
der  the  rule  Just  stated. 

It  la  believed  that  tbe  foregoing  obeerva- 
tlona  dispose  of  all  the  matolal  errors  al- 
leged as  grounds  for  reversaL  We  fall  to 
find  that  any  of  the  alleged  errors  are  weU 
assigned.  The  Judgment  of  tiis  drcnlt  cooit 
must  be  affirmed. 

WINSLOW.  J.,  (dissenting.)  I  think  ttds 
Judgment  ibould  be  reversed  becsuse  of  tts 
erroneous  admission  In  evidence  of  atat» 
ments  made  by  the  deceased  as  to  the  en- 
tent  ot  his  Injury,  msde  a  oonsidemliis  tlms 
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afterwardB,  and  which  were  sot  a  put  of 
tbe  res  sestae.  The  qaestlon  as  to  irhetber 
the  Injury  was  lerioue  or  not  was  a  very  im- 
portaat  one  in  the  «a8e^  and  seemed  to  me  by 
fift  msftns  cnodustrdr  psoren. 


WATB  ex  nO.  JOINT  FKBE'HIGH  fiCHO0(L 

DI8T.  T.  LAMONT.  Towa  Olerk. 
CBu^reme  Oeut  «f  WleeMutn.    Dec.  20,  18^.) 

Jmirt  FUa  Hien  School  Dnnnon — Powaa  or 
JhMS»— Asrosnasim  Tu— Bansu.  OFT^nnr 

TO  LCTT. 

1.  The  bo&id  of  a  iaint  free  Ugfa  •chool  dk- 
trlct.  havlDs.  undw  Saob.  &  B.  Ann.  8t  {  48^ 
the  power  and  aathoritjr  of  ordinarr  achool  dis- 
trict boards,  may  bring  mandamua  agaiast  tbe 
d«k  of  a  ftowB  In  tbe  district,  to  inaert  in  the 
tax  roll  of  the  tovn  a  tax  fw  iCa  prqpertitmal 
diare  for  the  rapport  of  tbe  bgIuioI,  aa  fixed 
br  tbe  board. 

2.  Hw  vefaaai  «f  a  Som  In  sack  a  diatriet 
to  levy  and  coUect  taxes  for  llie  school  cannot 
dissolve  the  district,  or  xeliOTe  the  town  tderk 
from  iDserthig  the  prefer  anm  In  tba  tax  roll  of 
the  town. 

8.  The  faot  that  the  apportlosMnt  to  s 

towD  of  a  tax  for  the  support  of  a  Joint  free 
hish  school  is  made  on  tbe  erroneons  baalB  that 
a  certain  other  town  is  io  tbe  school  district 
oolr  makes  tt  too  amaU,  and  >e8siD0t  affect  Its 
raliditr- 

4.  The  fact  that  the  hoard  of  a.  Joint  free 
U|Si  sebo<fl  district,  in  apportioning  the  tax  for 
Ifee  sufqiort  hereof,  does  not  bare  before  It  tbe 
ecBtifteaCe  of  the  clerk  of  a  town  ststinff  the 
equalized  Taloatlai  of  the  taxable  _praf  art? 
tfaer^.  does  not  affect  the  T^dity  the  ap- 
portteatBenL 

Appeal  from  drctiit  otnirt,  CHufk  amnty; 
W.  P.  Bailey,  Judge. 

Maudamns.  on  the  relation  of  the  Joint 
free  Usb  8<!hool  dlsMet,  comi^sing  the  towns 
itf  HnlL  Colby,  and  Green  Qrore  and  Jtbe 
.  cfty  of  OifIl9;  la  tbe  aonatles  of  Clatk.  and 
UaratXion.  ssnbut  John  Lamoat,  aa  toira 
dak  (ft  tbf  towa  of  Golbj:.  Ja  Clark  mmXr. 
ftnm  a  JuOgment  srantliic  tbe  wilt;  the 
town  clerk  appeolt.  Affirmed. 

Tbe  olber  facts  iaUj  anpear  la  tt»  SoOaw- 
tag  statement     liTON,  a  J.: 

On  tbe  j>etltion  of  ths  district  board  oC  a 
Jrtnt  free  bigb  achodl  dlstdcb  alleged  to  eon- 
pilse  tbe  towns  of  Hidt  Oolbr,  and  Green 
Gnre  nnd  13w  of  Colby,  ia  the  conntku 
«C  Clark  and  JCarathoi^  sa  aUenuUTe  writ 
of  mandajDDs  was  issued  out  of  the  drcvut 
ooDTt  cf  QaA  Boaniv  to  John  V.  Xonont; 
town  dark  ct  tbe  town  of  Colbj,  commaadiug 
Urn  to  Insert  in  tbe  annual  tax  roB  of  that 
town  a  tax  on  the  taxable  pcoperty  tbeoeia, 
to  PS7  ivDpcationate  shore  of  tbe  town 
for  tbe  aupport  <a  tbe  schodi  In  sucb  distdct, 
Bs  fixed  and  apportioned  tbe  dlatrlot  board 
thereof,  w  to  ahov  jcausa  to  tbe  ccmtrary. 
It  Is  stated  In  Ibeiietlttan  (and  tbeaame  arer- 
ments  are  recited  in  tbe  altematlTe  writ)  that 
to  1886  a  Joint  free  iilgh  scboot  district,  com- 
prlslne  tbe  town  of  Hull  in  Maratbon  cmutf, 
and  tbe  town  of  C6tbr,  In  Clark  county,  was 
created  and  ocganlsed  In  tbe  manner  reouir- 
ed  b7  the  atatnte  In  that  behalf  (Sanb^  &  B. 
v.57M.w.na5~24 


Ann.  St  11  400-482,  IndnMre:)  that  In  188T 
the  town  of  Orera  GroTO  was  orxanlsed,  and 
aH  the  territory  compriaed  in  it  was  taken 
from  the  town  of  OMxy;  and  that  in  1B91 
tbe  city  of  Oolby  was  created  oat  of  por- 
tlooB  of  tbe  towOB  oC  Hull  and  Colby.  After 
stating  the  names  and  otteee  of  the  pweoon 
constituting  the  district  board  of  auch  Joint 
free  hlgb  school  diatriet,  the  petition  avers 
the  asMsament  ot  tbe  school  tax  In  qneatlon 
as  fellows:  "On  tbe  3d  -day  of  September, 
JSII2,  the  aiid  hlgfa^ehocd  board  met,  and  de- 
termlsed  tiiat  tbe  amount  of  money  necessary 
to  be  raised  by  tax  for  tbe  anpport  ot  said 
free  high  school  £or  the  then  ensuing  year 
was  the  sum  of  ftfCO,  and  tbereupon  duly 
eertlfled  the  said  amoiint,  toeetfaer  with  the 
pn^rtlonate  share  <^  aald  amount  to  l>e 
raised  by  the  aald  town  of  Colby,  to  wit,  tbe 
sum  of  9^42  £5,  and  then  and  there  cansed 
the  proper  certificates  of  the  board  certifying 
tbe  same  to  be  delivered  tbe  elerfc  of  said 
town  of  Oolby,  as  provided  by  law;  and  tbe 
said  pn^Mrtlonate  share  was  ascertained  and 
determined  accorUag  to  tbe  total  valoe  of  all 
taxable  property  of  aald  town,  as  equalized 
b^  tbe  town  bospd  of  reriew."  It  also  avers 
ttiat  tbe  town  elerk  of  Colby  ^Ir.  Lamoot) 
wm  duly  reqaested  to  Insert  a  tax  to  that 
ameont  In  the  aannal  tax  roll  of  his  town, 
but  be  refosed  to  do  so.  A  motion  by  Mr. 
Lamoat  to<uash  tbe  altematlTe  writ  of  man- 
daatas,  fw  the  alleged  reason  that  It  foils 
to  Btate  sufflcleat  facts  to  anthorloe  the  issu- 
ing of  tbe  writ,  was  denied.  Tbereupon  he 
made  retom  to  tbe  writ  His  retem  is,  m 
sidwtance,  that  be  refused  to  lisert  such  dis- 
trict tax  in  tbe  aaBoal  tax-r^  of  his  town, 
because  the  electors  tbweof;  at  tbe  then  last 
anaaol  towa  meeting  vt  bia  town,  dtrected 
bAm,  by  resoluttm,  not  to  Insert  each  tax  In 
tbe  tax  p^,  aad  tke  board  of  superrlaors  *yt 
tbe  towa  ga<t*e  Mm  the  same  direction;  also, 
tbut  "^e  sfdHWlbeaBe  aC  Che  dietrlet  Is  In  tbe 
dty  «f  Colby.  Mr.  Lamoot  further  answered 
that  the  district  board  dM  not  have  before  It, 
or  ■on  file  with  ttie  district  (fefk,  any  eertifl- 
cate  «f  <be  town  <!lerk  of  -Colby,  Htfll,  or 
Gmen  Gro^  -etatkig  tbe  fljuount  of  ibe  equal- 
ised valuation  of  tbe  taxal:^  property  tbere- 
ki.  To  Boeti  t*etarn  tbe  setaool-dlstriet  board 
Iat«poeed  a  general  demurrer,  which  was 
soBtatned,  and  judgment  was  thei-eupon 
awarded  and  entered  that  a  peremptory  ^Tit 
of  vttondamus  Issue,  aa  prayed  hi  the  petition. 
Tbe  town  clerk  appeals  from  such  Judgment 

CNeUl  &  Marsh,  for  aj;>penant  B*  J.  Mac- 
Bride,  for  respondent 

a  J.,  (after  ataftaff  tbe  Acts.)  In 
an  action  brought  against  the  town  of  Green 
Grove  by  the  same  Joint  tne  bltfi  acbool  dis- 
trict which  Is  reivesented  In  this  proceeding 
by  its  district  board,  this  court  ai^tfOTed  tbe 
opini(m.  expressed  by  Mr.  Thayer,  tbe  late 
learned  superlntendeot  of  pnUic  inatnctloii, 
that  our  BtatuUxy  tree  hlgb  school  system 
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crude,  d^dent,  and  compltcated,  and  greatly 
Deeds  reTislon."  It  Is  a  satisfaction  to  know 
that  tuider  special  authority  of  the  l^ala- 
ture,  conferred  by  chapter  178,  Laws  1883, 
It  Is  now  in  process  of  revision  by  the  present 
able  superlntaident  Doubtless,  the  Imper- 
fections of  the  system  will  disappear  when 
the  next  legtslatore  adopts  the  report  of  Mr. 
Wells.  But,  howerw  imperfect  the  statutes 
In  that  behalf  may  be,  certain  le^  Infer- 
ences are  cleariy  dedudble  therefrom,  which 
control  the  det«mlnation  of  this  appeaL 
These  will  now  be  stated,  but  \hey  require 
little  dlscossioti. 

I.  A  Joint' free  high  school  district,  If  not  a 
full  corporation,  la  clothed  with  many  cor- 
porate attributes,  and  vested  with  important 
corporate  powers.  It  Is  <me  of  the  legal  drll 
subdivisions  of  the  state,  created  to  enable 
the  state  to  perform  properly  one  of  Its  most 
Important  functi(ms,  —  the  education  of  Its 
youth.  Provision  is  made  that  Its  governing 
body  or  board  shall  have  perpetual  succes- 
sion. Sanb.  &  B.  Ann.  St.  S  492.  Such  board 
may  set  In  motion  tiie  taxing  power  of  the 
state  to  raise  money  to  support  the  high 
school,  (section  495.)  and  generally  may  exer- 
cise the  power  and  authority  of  ordinary 
school-district  boards,  (section  among 
which  la  the  right  to  bring  actions,  (sectl<»i 
417.)  The  pr(^>a:  and  effldent  exercise  ot 
such  large  powers,  and  the  right  of  the  state 
or  a  dtlsen  thereof  to  enforce  performance 
by  the  district  board  of  the  duties  Imposed 
law  upon  it  or  upon  the  district,  render  It  ab- 
solutely necessary  that  the  higb-ediool  dis- 
trict or  its  governing  boazid  should  possess  the 
right  to  sue,  and  be  subject  to  the  liability  of 
being  sued,  in  the  courts  of  the  state;  hence, 
wtwUur  the  district  or  Its  board  Is  or  is  not  a 
"cwporatlon,"  In  the  full  sense  of  that  term, 
or  <mly  a  quasi  corporation,  it  must  be  hdd 
that  this  proceedhig  was  properly  Instituted 
and  may  be  maintained  by  the  district  board. 

IL  Neither  the  town  of  Colby  nor  its  board 
of  supervisors  has  any  lawful  authority  to  in- 
terfere with  the  levy  and  coUectlcm  of  the 
tax  in  question,  and  the  directions  of  the 
electors  at  the  town  meeting  and  of  the  town 
board  of  supervisors  to  the  town  derk  not  to 
bisert  the  tax  In  the  tax  roU  are  unllitles.  If 
the  amount  to  be  raised  is  legally  appor- 
tioned to  the  town,  the  town  derk  must  In- 
clude it  in  the  tax  roil. 

ITI.  The  refusal  of  one  town,  or  any  num- 
ber of  towns,  (at  least  any  number  lees  than 
the  whole,)  in  a  Joint  free  high  school  dis- 
trict, to  levy  and  collect  taxes  on  the  taxable 
property  in  any  such  town  to  pay  Its  due  pro- 
portion of  the  expenses  of  maintaining  the 
school  whai  such  prc^rtlon  has  been  law- 
fully ascertained,  cannot  disorganize  or  dis- 
solve the  Joint  district,  or  relieve  the  town 
derk  of  any  such  defAnlting  town  of  the  duty 
of  inserting  the  proper  sum  in  the  tax  roll  ot 
hia  town. 

IV.  The  significance  of  the  averment  In  the 
return  ttiat  the  Bdiodhouse  of  the  district  Is 


In  the  dly  oi  (Mby  Is  unexplained,  and  Is 
not  apparent  Certainly,  it  is  not  significant 
If  the  dty  of  Colby  Is  a  part  of  the  district 
That  It  Is  a  part  of  the  district  admits  of  no 
reasonable  doubt,  for  In  the  charter  of  that 
dty  (chapter  128,  Laws  1881)  It  Is  provided 
that  nothing  therein  "shall  be  construed  In 
any  way  to  affect  the  boundary  lines  of  any 
high-school  district;"  and,  forther:  "The  Joint 
school  district  shall  remain  as  It  now  Is  until 
changed  in  legal  manner."  Subchapter  6.  H 
30,  32.  These  provisions  expressly  retain  the 
dty  as  a  ocmstituent  part  of  the  Joint  district 
We  do  not  determine  whether  it  would  or 
would  not  have  remained  a  part  of  the  dis- 
trict had  those  j^rorlslons  beoi  omitted  from 
the  chapter. 

V.  The  petition  shows  quite  dearly  that  the 
apportionment  to  the  town  of  Colby  of  Its 
share  of  the  expenses  of  the  school  is  made 
upon  the  basis  that  the  town  ot  Oreen  Grove, 
as  well  as  the-  dty  of  Colby,  Is  a  part  of  tlie 
district  It  Is  conceded  that  the  drcult  court 
has  adjudged  that  such  town  is  not  a  part  of 
the  district,  and  that  such  Judgment  Is  In 
full  force,  no  appeal  having  been  taken  there- 
from; hence  Oreen  Grrove  is  not  a  part  of  the 
district  This  fact,  however,  does  not  Invali- 
date the  apportioummt  of  sdiool  expenses  to 
the  remaining  towns  and  the  dty  cons tltn ting 
the  district  It  only  demonstrates  that  the 
apportionment  to  the  town  of  Colby  la  too 
smalL  No  harm  is  done  thereby,  except  to 
the  district  end  the  erroneous  basis  of  appor^ 
tlonmeut  is  no  sufficient  ground  tor  rererslng 
the  Judgmoit 

VL  It  Is  quite  Immatolal  that,  when  tlic 
district  board  apportioned  to  the  town  of  Ool- 
1^  the  amount  to  be  raised  therein  by  tax  to- 
wards the  support  of  the  sdiool,  it  had  not 
b^ore  it  the  collflcate  of  the  town  cleric  of ' 
Oolby  staling  the  equalized  valuation  of  taxa- 
ble property  therein,  and  had  not  like  co^fi- 
oates  of  the  derks  of  the  other  towns  in 
the  district  If  there  is  any  statute  requiring 
such  certificates  to  be  furnished,  (and  we 
know  of  none,)  It  Is  merely  directory.  Such 
certificates  would  furnish  the  board  very  sat- 
isfactory data  on  which  to  make  the  appor- 
tionment but  we  find  nothing  in  the  stotate 
which  prohibits  resort  by  the  board  to  any 
source  of  infwrnatlon  within  its  reach  to  ob- 
tain such  data.  The  question  Is  not  how  did 
the  board  get  the  required  information?  but 
did  it  make  the  apportionment  on  the  correct 
basis?  That  it  did  so  in  the  present  case, 
with  the  immat»ial  exception  that  it  acted 
upon  the  hypothesis  that  Green  Grove  was  a 
imrt  of  the  district,  Is  sufficiently  alleged  In 
the  petltiMi,  and  Is  not  denied  In  the  return. 

The  Inevitable  conduslon  from  the  forego- 
ing prcqxwltlons  Is  that  the  petition  states  suf- 
ficient grounds  for  Issuing  the  writ  of  manda- 
mus, and  the  return  of  the  town  derk  to  the^ 
alternative  writ  falls  to  show  any  valid  rea- 
son to  the  contrary.  We  hold  that  the  per- 
emptory writ  was  pr<^rly  awarded.  T)ie 
Judgment  of  the  drcult  court  Is  affirmed. 
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PEKEIN8  T.  Wn^KINSON  et  aL 
(Snpreme  Court  of  Wisconsin.    Dec  2&.  1893.^ 
Tix  Dud— Vauditt  —  Tbkdor  and  Fdbohasbb 

— BOMA  PlDl  PDECHA8ER. 

1.  'Whm  one' of  two  joint  owners  of  ft  Aum, 
whldi  is  beftTily  mortgaged,  purduiBeB  his  co- 
tenant' ■  interest,  snd  has  the  deed  executed  to 
his  son,  who  gives  the  grantor  a  mortgage  for 
anpald  purchase  mooer,  and  assnmes  and  agrees 
to  paj  the  existing  mortgages,  which  the  gran- 
tor afterwards  purchases,  the  father  of  such 
frantee  cannot  obtain  ft  valid  tax  deed  to  such 
farm,  pnnnant  to  ft  sftle  for  taxes  aceming  aft- 
er the  purchase,  so  as  to  defeat  the  grantor's 
rights  under  his  mortgages. 

2.  In  an  action  sach  grantor  against 
lach  purchaser  and  W.  to  set  aside  the  tax 
deed,  and  ftlso  a  deed  hj  the  pnrdiaser  to  W„ 
it  aimrared  that  defendants  were  Intlmete,  and 
that  W.  was  the  father-in-law  of  his  eodefend- 
aot's  son,  plalutiETg  arrantee,  who  had  paid 
nothing  for  the  deed  to  nim,  and  had  afterwards 
conveyed  his  interest  to  his  mother;  that  de- 
fendants pretended  to  tij  to  arrange  It  so  that 
W.  conld  assist  in  paying  plaintiff's  mortgages, 
and  pQt  plalntifF  off  from  time  to  time  nnUl  aft- 
er the  tax  deed  was  obtained;  that  W.'s  code- 
fend&nt  was  fn  poeeesBlon  of  and  controlled  the 
farm  tor  several  years  before  he  obtained  the 
tax  deed;  and  that  the  only  condderatloD  tat 
the  deed  to  W.,  which  expreued  a  conrideratlon 
at  ST.OOO.  was  tiie  cancelation  of  stale  claims 
acalnst  his  grantor  and  his  son-ln-iaw,  whidi  h* 
did  not  regard  as  collectible.  Held;  that  W.  wm 
Dot  a  bona  fide  purchaser. 

AppMd  from  dnntft  caaxt,  Plms  odnntr; 
B.  B.  Bundy,  Judge. 

Actum  by  Hartion  BL  PaAlng  agaSaat 
OensB  WnMnwHi,  Impleftded  irith  W.  I* 
Wetwter,  to  wt  aside  a  tax  to  deCendant 
Wet»tcr»  and  a  dead  fnun  Webater  to  Wit 
Uaan^  ot  certain  land  eorered  by  certain 
mortcacea,  of  which  plaintiff  la  the  owmer. 
From  a  Judgment  for  plalntUE,  defendant 
Wllklnaon  appenla.  Affirmed. 

Tlie  oQuK  &cts  fully  appear  In  ttie  foOow- 
ing  atatement  by  PINNBT,  X: 

This  action  was  brooght  by  tbe  pi^inffff 
aa  tbe  owner  of  three  mortgagee  <m  the 
prendaea  described  in  the  complaint,  b^ng  a 
farm  In  Pierce  county  known  as  the  "Dexter 
Owen  Farm,"  and  npcm  which  mortgages 
thrae  waa  doe  about  96,700,  to  aet  aside, 
as  fraudulent  and  Ttrid,  a  obtain  tax  deed 
flmeof  to  tbe  defradant  Webster,  dated 
August  26,  ISOO,  and  n  oouTeyance  ttf  him 
to  the  defendant  WHUnaon  September  12, 
laeO;  and  It  was  diarved  that  the  d^end- 
ant  WHUnaon  bad  notice  of  the  fraudulent 
and  illegal  character  of  the  tax  deed,  and 
waa  not  a  bona  fide  purchaser  far  value. 

It  appeara  fnmi  ibB  Jlndlngs,  among  other 
Hitnj^  that  tbe  plufutlff  and  the  defendant 
Webster  were  formerly  the  owners  of  the 
premiees  In  question,  having  purchased  the 
same  of  Dexter  Owen  April  20,  1888.  Ttutt 
Angnat  27,  1888;  plaintiff  sold  his  undivided 
tntereat  to  the  defendant  Webater,  said 
Webster  then  and  there  assuming  and  agree- 
ing to  pay  the  two  mortgages  then  on  said 
premlsaa.  Ihat  the  conve^uee  of  plalntiff'a 
mdlvlded  halt  at  the  reatiest  of  Webster, 
wu  made  to  his  son,  Frank  B.,  thou^  the 


cnisUleraUon  was  paid  the  defendant  W. 
K  "Webater,  and  his  son,  Frank,  never  paid 
anything  toward  the  purchase^  and  had  no 
Interest  In  the  farm;  plaintiff  toklng  from 
said  Frank  Webater  and  wife,  at  the  request 
of  W.  li.  Webster,  a  mortgage  upon  the  farm, 
f6r  f i,7fi0^  In  part  payment  l^e  mortgagee 
In  question  were  aU  duly  recorded,  and  re- 
main  unsaQsfle&  Hie  defendant  Webster, 
at  the  time,  Blli«ed  as  a  reason  fbr  making 
the  conveyance  to  his  son  that  there  were 
outatandlng  dalms  against  him.  The  defend- 
ant W.  L.  Webster,  aa  part  consldoatton  fOr 
tlie  ecmveyance  of  the  jOaintifTa  Intereat  In 
said  fhrm,  aasumed  and  agreed  to  pay  the 
said  mortgagee  then  upon  It,  and  the  de«l 
so  encuted  at  hla  request  to  his  son,  Frank, 
contained  a  provision  whereby  the  grantee 
In  said  deed  aasumed  and  agreed  to  pay 
them.  About  80  diQrs  afterwards,  S^tem- 
ber  20,  1888,  Frank  S.  conveyed  aald  farm 
to  hla  mothOT,  the  wife  of  the  aald  W.Ii.Web- 
rter,  and  ahe,  on  the  11th  of  January,  188B, 
oonveyed  the  same  to  bo*  brother,  and 
l»Other-ln-law  «C  W.  U  Webster,— HL  H. 
Blodgett  W.  Li  Webster,  ftom  ttie  time  be 
so  pnichased  of  said  idahitlfl  until  the  date 
of  his  conveyance  to  the  defendant  WUkln- 
son,  September  12,  1800,  was,  through  his 
tenants  and  otherwise,  In  the  possession  of, 
and  exercised  fall  wmtrol  over,  the  said 
fann  and  prendaea.  That  In  the  mean  time 
he  leased  the  same  to  vaxloiia  teimnte  In  his 
own  nameu  That  after  anch  aale  aald  land 
was  assesKd  to  said  W.  Webatw,  and  he 
Itald  the  taxes  upon  the  same  fbr  several 
years,  but  omitted  to  pay  the  taxes  of  1888, 
and,  aa  before  stated,  obtained  a  tax  deed 
of  the  premises  for  the  taxes  of  that  year, 
and  about  20  daya  thereafter  made  a  war- 
ranty deed  to  the  deCmdant  Wilkinson  fbr 
a  recited  omddaation  of  VTJOOO,  consisting 
Kridy  of  tin  rdeaae  at  a  cwtaln  dalm  WU- 
kinaon  hdd  against  Frank  B.  Webst»,  who 
was  his  son-in-law,— haying  married  hie 
danghto,— for  moneys  advanced  to  the  said 
Frank  a  long  time  ivixHr  to  aald  conveyance, 
and  which  were  stale  dalms,  though  tht? 
might  have  been  cdlectlbl^  had  th^  been 
enforced,  (yet  the  evidence  waa  satisfactory 
to  diow  that  the  said  Wllklnaon  never  to- 
tended  to  enforce  them,  but  regarded  them  as 
advances  to  his  son-in-law,  the  said  Frank 
8.  Webster^  and  the  fordier  condderatlon  at 
tbe  release  of  a  certain  chattel  mortgage  held 
by  Wilkinson  against  tiie  defendant  W.  Zj. 
Webster,  and  the  notes  thereby  secured. 
That  said  last-mentioned  claim  had  been 
given  In  the  Intoest  or  for  the  benefit  of 
Frank  S..  and  that  the  statute  of  llmlta- 
thma  had  ron  against  tbe  notes  at  the  time, 
and  th^  were  regarded  aa  wwOless  by  the 
parties;  and  tbe  court  found  that  the  con- 
slderatloa  paid  by  Wilkinson  was  merely 
nominal  In  the  month  of  July,  previous  to 
the  execation  of  the  tax  deed,  the  plataitlff 
Inqubed  of  Webster  if  all  the  tans  upw 
the  said  premises  had  been  paid,  and  was 
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Informed  by  him  tbat  they  liad  beea,  with 
tlie  exception  of  the  taxes  for  tbe  year  1S90, 
which  he  agreed  to  pay,  and  that  plaintiff 
relied  on  such  Information,  and  made  no 
other  Inquiry  in  respect  to  said  tnxes.  The 
plaintiff  bought  np  two  of  the  mortgages  in 
question  In  1888,  and  the  third  was  given  to 
him  by  Frank  S.  Webster  in  part  payment 
of  the  purchase  money  of  tils  intereat  in  the 
farm.  W.  L.  Webster  and  the  defendant 
WUkinaon  were  acquaintances,  and  some- 
what intimate;  both  residing  at  Bed  Wing, 
about  five  or  six  miles  from  the  said  farm. 
Webster  made  repeated  and  frequent  Tlslts 
to  the  farm,  and  his  control  of  it  was  open 
and  notorious,  and  WUlclnson  must  have 
had  knowledge  of  that  fact  and  of  the  title 
to  the  premises;  and  the  court  found  that  be 
was  not  a  purchaser  in  good  faith;  that  the 
conduct  ot  the  defendant  Webster  was  In- 
stigated by  a  desire  to  defraud  the  plaintiff, 
and  deprive  him  ot  the  benefit  of  his  se- 
curity. It  was  found  that  the  only  evldoice 
of  posting  notices  of  the  tax  sale  In  qnestion 
to  he  fotmd  in  the  office  of  the  county  clerk 
tat  Fierce  county,  or  any  other  of  the  coun- 
ty offices,  was  an  affldavlt  of  the  county 
treasiver,  in  which  he  states:  "Tbat  I  did 
make  the  notices  of  sale  of  lands  for  taxes, 
of  which  a  true  copy  is  herewith  annexed, 
and  did  cause  true  copies  thereof  to  be  post- 
ed in  four  public  places  in  said  county  more 
than  four  we^  prior  to  the  day  of  sneh  sale 
of  lands  for  taxes,  one  of  which  copies  was 
posted  in  a  conspicuous  place  in  my  office, 
in  said  cxmniy."  The  several  40-acre  tracts 
wov  stricken  off  to  one  Btrickland  for  $6.80 
each.  Notice  of  application  ft>r  a  tax  deed 
thereon  was  given  by  W.  U  Webster,  as 
holder  and  owner  of  these  certlflcatee,  to 
the  said  B.  H.  Blodgett,  his  brotheMn-law, 
to  whom  the  premises  had  been  conveyed  as 
aforesaid,  and  was  served  by  the  said  Wet>- 
Bter,  th^  In  possession  and  control  ot  said 
premises  through  his  tenant,  one  Perkins, 
and  it  does  not  appear  that  Blodgett  was 
ever  the  oecapant  of  said  premises.  Wetv 
stw  was  In  possession  of  the  ftirm  in  ISSe* 
J.  D.  Oog^  was  carrying  it  on  as  bis  tenant 
J.  B.  Perkins  was  in  possession  In  1880  un- 
der W.  li.  Webster.  He  testified  that  Web- 
ster, in  respect  to  deeding  the  farm  to 
Blodgett,  said:  "He  wanted  to  get  Coger 
off  the  farm,  and  tried  to  buy  him  off;  fais 
lease,  he  said,  read  he  could  stay  there  until 
he  sold,  and  be  said,  'I'll  flx  him.  I  wiU  deed 
the  farm  to  Blodgett  I  will  get  him  off, 
U  it  costs  five  hundred  dollars.' "  The  sold 
Perkins  has  remained  in  possession  of  the 
said  premises,  as  the  tenant  of  said  Webster, 
ever  since  the  date  of  the  tax  deed.  Fur- 
ther, that  there  was  no  evidence  to  show 
that  Blodgett  ever  paid  anything  for  tbe 
Iffemlses,  aside  from  the  recital  In  the  deed 
to  him,  or  to  warrant  tbe  finding  that  he 
ever  exercised  any  control  over  said  prem- 
ises, or  claimed  to  have  ai^  Interest  Uiereln. 
That  the  co&Teyance  finim  said  Webster's 
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wife  to  him  was  made  at  the  solicitation  and 
direction  of  said  Webster,  who  was  found 
to  be  tbe  real  party  in  Interest  in  said  prem- 
ises ever  since  the  purchase  by  him  of  the 
said  plaintiff's  undivided  half  interest  These 
findings  appear  to  be  abmidantly  snstalned 
by  the  evidence. 

In  addition  to  the  findings,  the  case  con- 
tains no  evidoice  to  show  that  Frank  8. 
Webster  ever  claimed  any  lnt««st  In  said 
premises,  or  exercised  any  act  of  ownership 
over  them,  or  In  relation  thereto,  or  tbat  he 
was  ever  consdoos  that  the  title  to  said 
premises  had  ever  been  conveyed  to  him, 
other  than  the  fact  that  he  conveyed  the 
same  to  his  mother,  nor  is  there  any  evi- 
dence wliatever  to  show  that  she  paid  any 
consideration  for  such  conveyance.  The  evi- 
dence is  clear  and  decisive  that  during  all 
this  time  the  defendant  W.  L.  Webster  was 
eserdsingr  acts  of  ownership  over  the  prem- 
ises, leasing  the  same  from  time  to  time, 
and  receiving  the  rmts  and  tvoflts  of  tbe 
same.  Bvidence  was  given  to  show  tbat  the 
defendant  Webster,  in  June  before  the  tax 
deed  was  Issued,  In  conversatltm  with  the 
plaintiff,  told  him  he  bad  had  some  talk  with 
the  defendant  WlDdnson  about  helping  him 
to  pay  tbe  mortgages,  and  that  they  went 
down  to  Wilkinson's  store,  W.  L.  WebstM- 
saying,  "We  came  In  to  talk  about  that  farm 
across  the  river,— the  Dexter  Owen  farm." 
Wilkinson  said  that  he  '^d  been  bnytng-  a 
pretty  heavy  bill  of  goods,  and  had  not 
money  to  put  Into  tt  Just  th^  bat  that  the 
1st  of  n^t  month  he  would  be  able  to  help 
him,  and  that  Frank  Webster  had  been  do- 
ing well,  and  was  going  to  help  pay  the 
mortgages  off."  That  about  the  Ist  of  July 
they  went  to  see  Wilkinson  again,  and  were 
told  that  he  had  not  got  the  money  he  cex- 
pected,  but  that  be  thought  the  lat  of  Sep- 
tember he  would  havB  mon^,  withont  doabt, 
to  pay  it  up,  and  wanted  the  plaintiff  to 
figure  np  how  mneh  there  was  on  the  mort- 
gages that  he  h^d,  and  that  he  made  tire 
figures,  and  bronght  tliem  to  him,  (Wllklp- 
son.)  These  flgnres  were  produced  In  erl- 
dmce,  showing  an  amount  doe  of  $S,782.28, 
July  9,  1890.  Afterwards,  about  tbe  1st  of 
September,  they  went  to  see  Wilkinson,  and 
he  said  he  did  not  know  as  he  could  do 
anything  about  it;  that  he  would  let  them 
know  in  a  few  days.  PbUntlff  testifies:  **I 
think  It  was  somewhere  from  the  4th  to  the 
Sth  of  September,  1890,  that  I  first  learned 
tiiey  had  got  a  tax  deed,  and  I  went  to  see 
Wilkinson.  There  was  no  one  with  me,  bat 
W.  L.  Webster  was  in  WtUdnson's  office. 
I  went  in,  and  asked  Webster  what  ttds  tax 
deed  meant  Told  him  that  he  told  me  the 
taxes  were  paid.  'Well.'  be  said,  that  was 
evoything  he  had,  and  he  wanted  to  save 
something  out  of  It  for  Eva;*  that  Is,  Frank's 
wife,"— defendant  Wilkinson's  daughter.  But 
Wilkinson  did  not  say  anything  abont  his 
having  a  deed.  This  was  abont  the  Sth  or 
9th  of  September.   A  Mr.  Bdl  testlfled  t»  a 
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eoQTersatlon  witb  Webster  In  October,  1890, 
in  whlcb  he  (Webster)  stated  that  the  plain- 
tiff had  tried  to  swallow  him  up,  and  that 
he  had  now  got  a  tax  title  deed  of  the  place, 
and  he  thought  he  conld  worry  htm  some, 
"^e  said  he  guessed  now  he  bad  him,  and, 
if  he  got  It  back  at  all,  he  would  not  get  It 
back  under  a  year."  Mr.  Hoard,  another 
witness,  testified  that,  in  the  fall  of  1890, 
Webster  told  him  he  had  just  obtained  this 
tax  title  on  the  land.  "He  said  he  thought 
be  bad  got  Perklna  now  where  be  coold  kind 
of  warm  It  to  him.  He  said  be  bad  kept  the 
thing  quiet,  and  be  thought  he  had  got  the 
thing  completed  now  so  that  It  waa  all 
right**  Hie  defendant.  In  testifying  In  re- 
lation to  tbe  iDterrlew  between  the  plaintiff 
and  himself  at  Wilkinson's  store,  and  In  his 
presence  titter  he  had  got  tbe  tax  deed,  said 
that  the  plaintiff  sat  down  beside  blm,  and 
yery  confidentially  says:  ***BIlly,  you  have 
got  a  tax  deed  on  ttiat  ftirm,  ain't  you?* 
Said  T,  1  have.'  He  said  he  didn't  think  I 
would  do  that  on  blm,  and  that  was  about 
all  there  was  of  It,  and  went  off."  That 
"Wilkinson  was  at  his  desk,  not  near  enough 
to  hear  the  conversation,  for  the  plaintiff  was 
talking  kind  of  low  to  me.  I  think  be  felt 
Idnd  of  bad,  and  did  not  want  to  talk  loud. 
I  couldn't  tell  you  whether  or  not  be  was  In- 
dignant. I  think,  perhaps,  he  was  not.  I 
don't  know  as  he  appeared  to  feel  hurt,  bat 
I  wonldn't  be  surprised  If  he  thought  it  was 
a  pretty  mean  trick.  I  would  myself,  but  it 
don't  make  any  odds  what  I  thought"  The 
plaintiff  testified  that  he  spoke  in  a  loud  tone 
of  Tolce,  and  in  an  indignant  manner,  and 
that  Wilkinson  was  within  three  or  four  feet 
of  them.  The  defendant*  Webster  claimed 
that  bis  connection  with  the  farm,  although 
he  did  the  trading,  was  as  agent  for  his  son 
and  tor  bis  wife,  etc.;  and  it  appeared  that 
the  plaintiff  and  Webster  had  been  partners 
In  tbe  livery  stable  business,  and  a  half  in- 
terest in  tbe  livery  stock  and  premises  was 
traded  to  Owen  by  tbe  plaintiff  and  defend- 
ant for  tbe  farm.  Plaintiff  testified  that  W. 
L.  Webster  and  himself  owned  the  property 
togefher,  but  it  appeared  that  the  title  to  an 
undivided  half  of  the  lot  was  In  Frank  8. 
Webster,  though  they  never  paid  him  any 
rent  for  It.  The  defendant  Wilkinson  did 
Dot  deny  tbe  Interviews  between  himself  and 
the  plaintiff  when  be  came  to  see  him  about 
the  mortgages  on  the  Dexter  Owen  farm, 
during  tbe  summer  of  1890.  He  said  that 
the  plaintiff  tried  to  induce  him  to  buy  bis 
claim  on  that  farm.  He  denied  that  Web- 
ster was  with  blm  on  either  of  these  occa- 
sions. In  respect  to  the  claim  against  W. 
L.  Webst^,  part  of  the  consideration  for  tbe 
conveyance  to  blm,  he  said:  "It  Is  pretty 
bard  to  say  what  that  obligation  was  worth. 
I  don't  know  whether  or  not  It  was  collect- 
ible. That  Is  something  1  can't  teU."  That 
the  Judgment  which  he  had  recovered  against 
Frank  was  dlscliar^fod,  and  the  notes  sur- 
rendered ap  to  Webster.    That  judgment 


was  obtained  when  he  supposed  Frank 
had  abandoned  his  famfty.  "Tbe  relations 
between  Webster's  family  and  mine  were 
such  that  I  did  not  force  the  matter  at  all." 
That  he  did  not  pay  any  money  on  the  pur- 
chase. That  tbe  mortgage  against  W.  L. 
Webstw  bad  not  been  renewed,  and  had 
ceased  to  have  any  force.  He  did  not  know 
where  the  property  was,  covered  by  it,  but 
supposed  It  had  passed  out  of  extstence  long 
ago.  That  Frank  Webster  was  In  Montana, 
and  bad  been  there  for  several  years,— four 
or  live.  HIa  vrtfe  is  now  living  wifli  him 
there.  That  matters  were  arranged  so  bis 
wife  returned  to  him.  **rfaat  he  did  not 
know  whether  he  would  have  enforced  tbat 
Judgment,  as  long  as  things  were  harmonious 
and  right.  He  could  not  say.  Could  not 
say  that  he  would  never  have  used  It,  If  be 
had  not  had  a  chance  to  go  Into  this  scheme 
about  tbe  farm."  Judgment  was  renda-ed, 
setting  aside  and  canceling  the  tax  deed  In 
question,  and  the  said  deed  from  Webster  to 
the  defendant  Wilkinson,  as  against  plain- 
tiff's mortgages,  and  so  far  as  tbe  plaintiff's 
rights  thereunder  were  concerned,  and  de- 
claring the  same  null  and  rotd.  Tbe  defnd- 
ant  Wilkinson  api>ealed. 

J.  S.  White,  for  appellant  Albert  Com- 
backer,  (Clapp  &  Macartney,  of  coanseU  for 
respondent 

PINNEY,  J.,  (after  stating  the  facts.)  L 
It  Is  plain  that  the  defendant  Webster  occu- 
pied such  a  relation  to  the  lands  in  question, 
and  to  the  plaintiff,  as  the  owner  and  holdw 
of  the  three  mortgages  thereon,  that  It  be- 
came and  was  his  duty  to  have  paid  the  taxes 
for  which  they  were  sold  In  1887,  and  deed- 
ed to  him  by  tax  deed  In  1890.  The  procur- 
ing by  blm  of  the  tax  ca-tlflcates  of  sale  and 
tax  deed  thereon  c^erated  as  a  redemption 
of  the  lands,  as  between  the  plaintiff  and 
Webater,  so  that,  as  between  them,  the  tax 
deed,  as  an  instrument  of  title,  was  void. 
Webster  was  the  real  beneficial  owner  of 
the  land  for  over  seven  years,  with  an  appar- 
ent legal  ownership  at  times  In  different  oth- 
er persons,  evidently  to  better  promote  plans 
and  purposes  which  he  may  have  Intended  to 
carty  out  In  respect  to  thlr^  parties.  The 
farm  had  been  purchased  with  his  means, 
and  it  was,  substantially,  all  he  bad,  as  he 
told  the  plaintiff.  As  landlord,  he  was  bound 
to  pay  the  taxes,  though  the  land  was  actual- 
ly occupied  by  his  tenants,  or  croppers  un- 
der him.  The  collector,  under  his  warrant, 
could  enforce  payment  of  the  taxes  as  against 
them,  and  by  Sanb.  &  B.  Ann.  St  (section 
1154)  they  could  recover  the  amount  against 
him,  with  12  per  cent.  Interest,  or  they  might 
retain  tbe  same  out  of  the  rents.  For  all 
purposes  of  taxation,  he  was  in  possession, 
and  he  was  claiming  title  to  tbe  farm.  He 
bad  agreed  to  pay  the  two  elder  mortgages 
ss  a  part  of  the  consideration  for  his  pur- 
chase, and  was  therefore,  as  between  him 
and  tbe  plaintiff,  who  held  them,  bound  to 
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pay  the  tarn.  The  casM  are  mmennu,  in 
thla  state  and  elaewtaere.  In  nw<vt  frf  the 
general  propoeitloa  that  no  one  can  acquire 
a  valid  tax  title  founded  upon  a  aale  for  taxes 
which  It  waa  his  duty,  elthw  legally  or  eq- 
uitably, to  pay,  and  ^wce  It,  as  against  any 
perafm  who  would  be  prejudiced  bj  his  neg- 
lect Black.  Tax  Tltlea,  |  606;  Smith  v. 
Lewis,  ao  Wis.  860;  Aveiy  r.  Jodd,  21  Wis. 
264;  Baasett  r.  W61ch,  22  Wis.  17B;  Whit- 
ney T.  OundersMit  81  Wis.  879;  Fallaa  t. 
Pierce^  80  Wis.  443;  Newton  t.  UarshaU,  62 
Wm.  8,  21  N.  W.  SOS.  Webster  recogtUsed 
his  liability  to  pay  these  taxes,  and  falsely 
and  deceitfully  represented  to  the  plaintiff 
that  the  taxes  In  qnestl<m  had  been  paid, 
with  the  intention  of  prerentlng  him  fnun 
making  redemptlm  while  yet  It  was  In  his 
power,  so  that  he  (Webster)  oould  work  oat 
his  scheme  to  ftandulmfly  cat  off  the  plain- 
tiff's mortgages.  After  having  succeeded  la 
Qins  delndlng  the  pialwHir  and  obtaining  the 
tax  deed,  he  twice  openly  boasted  of  the  sno- 
cess  of  his  scheme,  and  had  the  assoranos 
to  testuy^  oa  the  stand.  In  open  conrt,  that 
be  "thought  it  was  &  jwetty  mean  trick,  bat 
it  didn't  make  any  odda  what  he  thoaght." 
It  is  needless  to  seardi  farther  for  erldmcs 
ttist  the  tax  deed  In  qaestton  was  the  result 
of  a  delibearate  and  ontrageous  fraud. 

2.  The  droalt  court  r&ry  properly  held  that 
Wilkinson  was  not  an  innocent  purchaser. 
He  knew  perfectly  wdl  of  the  existence  of 
these  mortgages,  and  that  Webstw  claimed 
to  be  anxious  to  pay  them.  The  "Intlmato 
relatioaa  between  tha  famUles"  had,  no  doab^ 
made  him  familiar  with  the  possesshm  and 
control  W.  U  Webster  oodsed  orer  the 
premises,  coupled  with  bis  claim  of  owner- 
Bhlp  of  tbis  large  and  valuable  farm.  He 
makes  no  denial  of  tiiese  facts.  He  occupies 
the  novel  position  of  a  party  who  claims  to 
be  a  boiu.  fide  purdiaser,  for  f 7^00,  of  this 
pnq^erty.  under  no  other  claim  of  title  than 
a  tax  deed  not  80  days  old,  and  which  was 
only  iwima  fade  evidence  of  tttie,  and  tiie  ef- 
fect of  which  mi^t,  and  most  prot>ably  could, 
be  readily  destroyed.  It  haa  been  thoufl^t 
tiiat  a  pnrdiaser  from  the  grantee  In  such  a 
tax  deed  could  not,  as  a  mattw  ct  law.  be 
esteemed  a  bona  fide  purcbasw.  Carta  v. 
Clsna,  7  Blss.  260.  Wilkinson,  with  the  facta 
before  Um,  waa  charged  with  knowledge 
that  the  tax  deed  to  Webster  was  fraudulent 
In  law  and  in  fac^  fur  he  could  not  but  un- 
derstand tnm  these  fitcts  that  Webster  had 
procured  the  deed  In  violation  of  his  manifest 
duty  to  have  paid  the  taxes,  and  for  the  ob- 
vious purpose  of  cheating  the  plaintiff  out 
ot  his  mor^iftge  debts.  Hie  evldoice  fairly 
leaves  the  case  op«i  to  tiie  Inference  that  he 
was  only  a  too  wUUng  instrument  to  enable 
WebatOT  "to  save  sometUng  fOr  Bva"  (WU- 
klnson's  daughter)  at  the  apenae  of  the  plain- 
tUTs  rights,  and  that  the  encouragement  he 
held  out  fricHn  time  to  time  to  the  plaintiff 
tiiat  he  might  buy  hia  mortgages,  until  Web- 
ster and  himself  had  secured,  at  had  within 


(Wis. 

ea«r  readi.  ttls  tsx  deed,  was  a  part  ot  a 
concerted  plan  between  him  and  Webster  to 
defeat  the  plaintiff's  m<»rtgages.  He  has  not 
parted  with  anything  uf  material  value,  or 
with  any  claim  that  the  evldaice  shows  that 
be  ever  really  expected  to  enforoe.  With 
the  knowledge  of  the  facta  and  circumstances 
whidi  he  had,  it  aooma  to  have  been  a  very 
rej^diwalUa  sdieme.  He  bad,  at  least, 
knowledge  of  the  plaintiff's  ri^ta,  and  oC 
facts  and  drcamstances  showing  that  the  tax 
deed  was  fraudul^t,  as  against  tliose  rlghta. 
The  Judgment  appealed  from  must  be  con- 
strued in  connectioa  with  the  pleadings,  and 
It  Is  clear  from  It  tiiat  the  tax  deed  and  con- 
veyance to  Wilkinson  are  eancded  and  set 
aside,  and  are  hereafter  to  have  no  ^ect. 
so  far  as  the  plaintiff's  ri^te  under  his  said 
mortgages  are  concerned.  Thla  is  the  full 
acopa  and  effect  of  the  Judgment,  nda  view 
of  the  case  renders  it  unnecessary  to  consid- 
er whether  the  tax  deed  was  void  for  want 
o£  pros^et  pnta  ot  posting  notiees  of  the  tax 
salSb  and  requires  that  the  Judgment  at  the 
drcnit  court  be  afOrmed.  Tbe  Judgment  of 
the  drcnit  court  Is  affirmed. 


WIDU)  at  aL  V.  JOHNSON  MANUF'O  GO. 

(No:  ua) 

(Bnpreme  Court  of  Wlsconslii.    Dec  20,  1883.) 

BOHVlVlKe  PAKTNBIt— FiBM  IjAKD— GoiTTINVIHa 

BmiKses. 

Lin  ejectment  tot  partoerahip  land  by 
heirs  of  the  deceased  partner  against  a  com- 
pany, grantee  of  the  survivor,  a  counterclaim  to 
qnlet  title  mast  show  tbe  need  of  sdliog  tbe 
land  to  pay  debts;  and  a  demnrrer  lies  to  cen- 
tal allegations  of  the  amount  of  the  firm  debts, 
and  of  advancements  made  it  on  contracts,  and 
that  it  was  necessary  to  form  the  company  to 
assnme  the  debts  and  continue  the  business,  and 
to  tnm  over  to  it  all  the  firm  property,  with 
no  showing  of  the  valae  of  such  property,  but, 
on  the  contrary,  an  admission  tiiat  stow  waa 
issued  to  the  survive  and  the  estate  to  Hw 
amonnt  of  more  tlian  half  the  alleged  debts. 

2.  The  burden  Is  on  the  survivor  contimdnc 
the  bustoess  to  show  what  advantage  Buch 
course  is  to  the  estate  of  the  deceased  parteer, 
and  what  to  himsdf  . 

5.  A.  surviving  partow  has  no  ririit  to  con- 
vert firm  lands  Into  corporation  stock  in  order 
to  continue  the  bnsiness  as  such  corporation, 
nor  have  deceased's  administrator  and  the  guard- 
ian of  his  infant  h^irs  any  power  to  agree  t* 
the  conversion. 

4.  In  ejectment  for  partnership  lands  by 
heirs  of  the  deceased  partner  against  a  company 
formed  by  the  survivor  and  deceased's  widow 
and  administrator  to  take  the  assets,  pay  the 
firm  debts,  and  continue  the  business,  It  Is  a 
good  answer  that  the  firm  debts  are  not  yet 
paid.    WInstow,  J.,  dissenthig. 

61.A  connterdalm  cannot  bo  amaaded  so 
as  to  bring  In  other  parties. 

6.  On  appeal  from  an  ord»  striking  out  a 
demnrrer  to  a  counterclaim,  when  the  pleading 
demnired  to  is  condemned  as  a  counterclaim 
bat  sustained  as  an  answer,  Judgment  alioakl 
be  affirmed.  I^on,  C.  J.,  and  Orton,  dissent- 
ing. 

Appeal  ^m  circuit  court,  Brown  coonty; 
Samu^  D.  Hastings,  Jr.,  Judge. 
Bjectment  by  Amos  O..  Howard  A^  Bay 
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A.,  and  Peart  B.  Weld,  by  O.  H.  Fonrard, 
tbelr  snardian  ad  litem,  a^alnat  the  Johnson 
Maanfacturing  Company.  Judsmoit  for  de- 
fendant. Plalntlira  appeal.  Affirmed. 

PbUIips  ft  Klelst  (Gary  &  Forward,  of 
connsel,)  t<«  lytpellanta.  F.  0.  Weed  and 
Geow  W.  Bird,  tot  respfrndoit 

ORTON,  J.  This  Is  an  action  In  ejectment, 
brought  by  the  minor  h^rs  €ft  Julius  T. 
Weld,  deceased,  by  th^  guardian  ad  lltou, 
to  recover  trom  the  d^endant  ccnporatlra 
the  possession  of  an  nndlrlded  one-baU  of 
cfftalB  lands  In  town  27,  range  18  east,  and 
1500  damages  and  $3,000  special  damages 
for  cutting  and  removing  valuable  tlmb^ 
from  the  premises  and  convertliig  Qke  pn^ 
ceeds  thereof  to  Its  own  use.  Tba  answw 
alleges.  First  That  the  defendant  la  the 
owner  and  entitled  to  the  possession  of  the 
[Hemlses.  Second.  As  a  counterclaim,  that 
the  said  Julius  T.  Weld,  deceased,  and  one 
R.  S.  Johnson,  were  copartners  oa  the  22d 
day  of  July,  18S8,  and  bad  beat  for  six  or 
Kvea  years,  engaged  In  the  business  of 
mamtCactmrlng  and  selling  lumber,  etc,  un- 
der the  firm  name  of  W^  A  Johnson;  and 
that  the  lands  described  In  the  c(Hnplatnt 
were  purchased  by  said  firm  wltb  1t<i  nart- 
nershlp  fonds,  and  were  used  by  It  In  con- 
oection  with  and  to  enable  It  to  carry  on 
Its  said  business,  and  were  a  part  of  the  said 
firm's  partnership  property  at  the  time  of  the 
said  Weld's  death.  Third.  .  That  the  Indebted- 
ness  of  sidd  Arm  at  the  time  last  aforesaid 
amounted  to  abont  $21,000,  and  Its  assets 
cmslsted  of  said  lands  and  other  lands,  al- 
so its  partnmhlp  property  situated  In  the 
counties  of  Waupaca  and  Shawan<^  In  this 
state,  and  sto<^  and  personal  property  ci 
the  value  of  not  to  exceed  $10,000.  Foorth. 
That  at  the  time  <a  said  Weld's  death  said 
Ann  were  under  contracts  with  different 
persons  and  companies  for  the  manufacture 
«nd  d^very  of  a  large  quantity  of  lumbw 
during  the  then  coming  year,  upon  which 
emtracts  had  been  advanced  to  It  about 
the  Bom  of  ^,300.  Fifth.  That,  In  ordw  to 
the  said  Indebtedness,  and  perf&rm  said 
engagements,  It  was  necessary  that  Its  bust 
ness  Bhovld  be  oonttnned  without  Interrup- 
tion. Sixth.  That  said  firm  was  then  with- 
out mcmey  «r  available  means  to  accomplish 
Slid  purposes,  and  the  only  -  satisfactory 
means  to  carry  <m  and  cMktlnue  said  busi- 
ness and  obtain  the  necessary  fonds  there- 
for was  the  formattoa  ot  a  corporation,  to 
which  should  be  omTeyed  an  the  property 
ct  said  flrm,  and  which  should  assume  the 
paymoit  of  said  indebtedness,  and  the  per^ 
ftrmance  oC  said  engi^emaite;  and  the  for- 
matlak  of  said  corpraatlon  was  necessary 
for  the  accomplishment  of  said  purposes, 
snd  for  the  Interests  ctf  the  pliUntltfs  as  the 
bdrs  of  the  said  Julius  T.  Weld,  deceased, 
and  of  said  estate,  and  to  pay  the  debts, 

and  prevrat  a  sacrlflce  of  the  proper^. 


Sevoith.  That  thereupon  said  B.  S.  Johnson, 
surviving  partner,  Amos  Rugg,  adminis- 
trator of  said  estate,  and  Ada  I*.  W^d,  the 
widow  of  said  Julius,  and  guardian  of  said 
hein,  entered  into  an  agreement  that  such 
a  OMTiwratlon  should  be  fcMrmed  under  the 
general  law  of  this  state  tor  the  purpose  ot 
continuing  said  business,  and  the  paymmt 
of  said  Indebtedness,  and  the  performance 
ot  said  engagements;  and,  to  enable  it  to  do 
so.  that  all  the  property  of  said  Arm,  In- 
cluding said  lands,  Should  be  conveyed  to 
it  Eilghth.  That  the  Interests  of  the  sur- 
Tlvlng  partner  and  of  the  estate  should  be 
ascertained,  and  thereaftv  represmted 
stock  in  said  corporation.  Ninth.  That  In 
pursuance  of  said  agreement  the  aald  Ada 
L.  Weld,  as  guardian  of  said  idalntlffs,  nm- 
▼eyed  to  the  said  R.  S.  Johnson,  surviving 
partner,  all  the  interests  of  said  plaintiffs  In 
the  said  lands  in  October,  1888,  by  guardian 
deeds,  and  at  the  same  time  the  said  Ada 
conveyed  aU  her  Interest  thw^  as  the 
widow  ot  said  Julius  to  the  said  Johnson, 
BO  that  he  might  convey  said  interests  to 
said  corporation  when  formed.  Tenth.  That 
the  said  corporation  was  duly  formed  ae* 
cOTding  to  the  laws  of  this  state  by  the  name 
of  the  Johnson  Manufaoturlng  Company, 
and  on  the  14th  day  of  February,  1889,  the 
said  Johnson  delivered  to  the  defoidant  a 
warranty  deed  theretofore  duly  executed  by 
him  to  said  defendant,  whereby  he  duly  con- 
v^ed  to  the  defendant  cwporatlon  all  of 
the  afwesfdd  hinds  of  the  firm;  and  there- 
upw  said  defendant  to<A  possesskn  of  all 
the  ^d  pn^erty  of  said  flcm.  Bleraith. 
That  the  Interest  of  said  Johnson  In  said 
firm  and  the  intoest  ot  the  pUilntlffii  wwe 
duly  asc^tained  to  be  as  ftdlows:  B.  B. 
Johnson,  $5,015.91;  the  estate  ot  the  plain- 
tiffs, $4^694.61,  and  the  atodt  said  cOTpora- 
tl<m  was  duly  issued  to  tbem  according, 
and  the  stock  of  the  plalntllfs  dellvored  to 
the  said  Ada  L.  Weld,  as  their  guardian; 
and  thae  was  also  paid  to  ha>,  In  lien  of 
BUxk,  the  sum  of  $000;  and  that  the  only 
conddaatlon  of  said  sto(A  and  said  $S00 
was  the  tenveyance  to  said  corporation  of 
said  lands  and  property  of  the  firm. 
Twelfth.  That  said  corporation  has  contin- 
ued sfdd  business  by  the  oonsratt  of  all  par- 
ties concerned,  performed  the  engagements 
of  the  firm,  and  aiq^Ued  aXLotltB  said  prop- 
arty,  to  the  full  value  thereof,  to  the  pay- 
ment of  said  $21,000  Indebtedness.  The 
pray»  Is  that  the  title  to  tlw  premises  be 
adjudged  to  be  in  the  defendant;  and  the 
plaintiffs  be  adjudged  to  have  no  Interest 
therein,  and  the  title  be  quieted  tu  the  de- 
fendant, and  the  plaintiffs  be  required  to 
release  and  quitclaim  to  the  defendant  all 
right,  title,  and  interest  claimed  by  them  in 
the  premises,  and  for  other  and  further  re- 
lief and  tor  costs.  To  this  counterclaim  the 
plalntUfs  demurred,  on  the  ground  that  It 
does  not  state  facts  sufficient  to  constltote 
a  counterclaim,  and  oa.  other  grounds;  and 
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on  moClos  Of  the  datondaat  said  demnmor 
was  atricken  from  the  files  u  being  frtro- 
Unu^  vblch  !■  tantamoniit  to  oTenrnlliv  iti 
and  the  itUlntifls  hare  wpealed. 

L  Hie  counterclaim  falls  to  show  any  aaoM- 
Aty  tor  nub  a  dlspodtloa  of  the  aaid  lands. 
First,  It  does  not  show  the  exact  amoimt  of 
the  IndebtedoesB  of  the  flrm,  and  what  It 
consists  of,  and  whoi  doe;  second,  It  does 
not  show  the  qwdflc  Talftes  of  these  lands 
or  the  **ot]iCT  lands;"  or  irtiat  woe  the  other 
lands,  or  what  waa  the  amount  or  vahie  of 
flu  partnership  yruperty  In  the  coonties  of 
Wanpaca  and  Shawano;  third,  the  covpora^ 
tlfm  paid  back  .in  Btodk^  manej,  and  KVi^ertr. 
after  the  payment  or  assumption  at  the  fSlr 
000,  to  the  amount  of  $K^841.52,r-mon  than 
half  of  tin  detYta,^faleh  abowa  that  IhePB 
was  no  necessity  of  selllnff  at  least  half  of 
these  lands;  fourth.  If  It  had  been  shown 
irtiat  the  value  of  the  "other  land^*  and  the 
Tahie  of  the  partnerahlp  property  In,  those 
two  counties  w«e,  added  to  or  Inclndtnf  the 
stock  and  personal  iHraparty  of  the  value  of 
$1(^00D,  it  ml^t,  and  probably  would,  have 
shown  that  there  was  no  neoenttj  of  aAllog 
any  of  these  lands;  flfOi,  It  faUa  to  show 
What  were  the  property  and  asiets  of  the 
now  eorporatlon  directly  after  It  commoiced 
boslneas,  and  the  value  thereot  It  falla  to 
ahow  what  adyantage  it  was  to  the  estate  or 
the  helra  to  continue  the  boslneaB  of  the 
drm  In  this  way,  and  how  much  profit  and 
advantage  It  waa  to  the  said  B.  S.  Johnaon, 
the  surviving  partner. 

2.  The  cotmterclalm  shows  that  theee  lands 
have  been  dl^^osed  of  In  vlK^tlon  of  law. 
First,  the  guardian  and  the  administrator  bad 
no  authcnltir  to  enter  into  such  a  question- 
aide  sdieme  on  behalf  of  the  hehrs  or  the 
estate;  aecond,  the  surviving  partnw  had  no 
lAght  to  convCTt  these  landa  Into  stock  ot  the 
corporation;  third,  it  does  not  show  that  any 
of  these  lands  were  sold  to  pay  debts,  and 
does  not  show  that  they  W6ra  ever  offered 
ftir  aale  In  market  But  It  does  ilhow  that 
the  said  surviving  partner,  Johnson,  haa  Con- 
verted them  to  his  own  ua^  m  the  name  of 
the  corporatloii,  as  bis  Instmmmt  Who  are 
titB  directors  or  offlcttS  of  the  cmporatlon, 
If  tiiere  are  any  besides  himself?  This  wh(Ae 
scheme  la  vague,  Indirect,  drcoltous,  and  vt^ 
terly  tmsatlaCoctory  as  an  accounting  for  these 
lands,  aa  well  as  for  the  other  property  of 
the  firm,  and  of  their  dlsposltton  to  pay  the 
Indebtedness  ot  the  firm.  There  Is  a  conceal- 
ment of  fact?  In  this  pleading  that  raises  a 
suspicion  of  baud.  The  guanUan  had  no 
right  or  antboilly  to  convey  Uiese  lands,  or 
the  Intoest  of  the  heirs  thweln,  to  Johnson; 
and  Jtdinson  had  no  title  to  cimvey  to  the 
corporatlcai,  otho^  than  that  of  a  surviving 
parmw.  The  cotmterclalm  does  not  state 
how  mnch  at  the  Indebtedness  of  the  flrm 
of  f 21,000  has  been  paid.  It  mly  shows  that 
all  the  pr(^>erty  has  been  applied  to  the 
payment  of  the  indebtedness  of  the  flrm,  and 
that  might  be,  and  only  a  small  part  of  It 


paid.  What  wore  those  eimtfaeta  of  the  flrm. 
and  with  whom,  for  the  mannfactora  and 
deUvery  of  lombOT,  and  bow  much  ms  finally 
received  by  the  firm  on  them  beyond  the  ad- 
vancemmt  ot  IMOO?  By  the  doctrine  of 
equitable  conversion  these  lands  were  per- 
sonal jvc^Mrty,  "but  only  so  to  pay  tbe  debts 
of  the  firm.  They  were  to  be  h^  by  the 
surviving  partner  In  trust  on^  tor  that  pnr^ 
pose  alone,  and  the  snrvtving  partner  will 
be  held,  like  ether  UuHets,  to  a  stUct  per- 
formance oC  ihst  trust;  tor  beyond  ttie  pay- 
ment of  tiie  debta  and  the  adjustment  of 
eqtdtlea  between  the  partnfln,  these  lands  are 
real  estate^  and  belongsd  to  the  heln,  and 
win  descend  as  such.  The  hetn  may  there- 
fore hold  the  surviving  partner  to  a  strict 
account  for  the  eseeotton  of  this  treat  If 
these  lands  are  not  neoessory  for  the  pay- 
mmt  of  the  debts  of  the  flrm,  th^  ore  reid 
estate  to  all  Intents  and  pmposes,  and  no- 
more  of  them  than  are  necessary  for  socb 
purpose  can  be  sold.  The  answer,  aa  a  com- 
toclalm,  falls  to  show  any  right  to  the  re- 
lief demanded,  and  the  demurrer  should  have 
been  sustained. 

For  Bdch  an  accounting  as  the  plalntiflh 
have  tin  rlgbt  to  demand,  the  preootce  of 
other  parties  la  necessary.  B.  8.  Johnson, 
flu  surviving  partner,  must  be  preaoit,  to 
aoeount  for  his  managMnMit  ot  ttda  trust; 
Ada  li.  Weld,  the  wMow,  axkd  as  guardian, 
must  be  present;  and  also  Araos  Bunt  the  ad- 
minlstrator.  The  eoontwdalm  cannot  bo 
amended  so  aa  to  bring  In  other  parties.  OaU 
Ohaae,  21  Wis.  SIS;  HcOonlhe  v.  HoOls- 
tor,  19  Wis.  287;  J^wtoyer  v.  Allen,  00  Wlo. 
808,  6  N.  W.  SST.  The  demnrrw  Is  therefore 
fatal  to  the  ooonterdolm.  But  by  the  abov» 
nnthorttlca  the  answor  may  be  good  aa  a  de- 
fense to  ttie  acUon,  if  not  as  a  eoonterdalm. 
The  answer  ahows  that  these  lands  were  pnr- 
diased  by  the  partnership  means,  and  used 
for  partnership  purposes,  and  w«e,  ther^re, 
partnership  personal  prop«ly,  to  be  used 
In  the  payment  of  the  partnenblp  debts,  la 
mxih,  case  they  are  prnmial  propertr  oo  long 
OS  the  debts  ot  the  flrm  remain  nnpald.  The 
answer  farther  shows  that  at  the  time  of  the 
death  of  Julius  T.  Weld  the  flrm  of  Weld  ft 
Johnson  owed  $21,000.  The  answer  does  not 
show  that  all  of  this  Indebtedness  has  been 
paid.  Until  It  la  paid  these  lands  will*  re- 
main aa  personal  property  In  the  hands  of 
Johnstm,  the  "isnrvlTlng  partner,  and  the  plain* 
tUCa  cannot  recover  the  possesion  of  the 
same  In  this  action.  It  follows  that  the  an- 
swer to  that  atent  shows  a  good  defuse  to 
the  action.  If  the  answer  In  this  respect  la 
true,  the  plaintiffs  cannot  recover.  But  <^ 
course,  the  plolntifeB  may  proceed  to  the  trial 
of  this  issue,  OS  th^  may  be  advised.  This 
case  appears  to  be  In  sudi  condition  as  to  Jus- 
tify this  court  In  suggesting  the  proper  way 
in  which  oil  Of  these  matters  may  be  adjust- 
ed. It  Is  cartalnly  for  the  Interest  ttf  these 
heirs  to  ascertain  as  soon  as  may  be  what 
part  of  these  lands.  If  any,  are  necessary  fOr 
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the  faymeat  of  Hie  debts  et  said  flrm,  and 
to  iHTe  tbe  paiUmali^  offaln  doaed  up,  so 
that  Ibeir  tiiterest  Ib  tbese  lands,  U  any,  may 
be  aaeartaUwd.  The  platntiffB  should  com- 
mence a  suit  In  equity  against  tiie  defendant 
oorperatleB,  R.  8l  Jobnson,  Ada  L.  Wdd.  tbe 
wldoir  and  guardian,  and  Aihos  Ro^,  the 
admtetatraUir,  and  pray  for  an  accounting:  by 
snrrlTlDg  partner,  Johnson,  of  the  dls- 
podtlen  of  the  property  of  said  firm,  and  ot 
the  partnerafalp  tnasaetloM  generally  si  ace 
th»  deaih  of  Julius  T.  Weld.  Glagett  r.  Kit 
bonne,  1  Blaii^  846^  was  an  action  of  eject- 
ment, and  the  defonse  slmOar  to  this,  In 
which  the  coort  advised  this  course  to  be 
taken.  The  ease  Is  dosely  In  point  snd  may 
properly  be  followed  In  slmDar  cases.  This 
wUl  tetnr  before  tbe  eoart  an  the  fkcts  of 
this  scheme  by  wMch  fliese  lands  have  been 
eonn^ed  to  tbe-  defendant,  which  are  ncrt 
stated  In  the  oomiterdalm,  tar  tbe  confirma- 
tion or  stttiDc  aside  this  disposition  of  the 
bnd^  and.  If  Connd  to  be  wrong,  or  wltiiont 
anttaoilty,  tbe  court  may  adjudge  tbe  setOe- 
nnt  oC  tbe  partnerablp  affalra,  and.  If  found 
neoGBsaryv  tbe  sale  of  tbese  lands,  or  so  nracfa 
•t  them  as  Is  required,  to  pay  the  balance 
of  tbe  Indebtedness  of  tbe  fbnn,  after  the  ap- 
tfleatlon  M  Its  other  assets.  It  these  lands, 
or  aqy  part  of  them,  are  not  abst^^y  neces- 
■uy  for  the  payment  of  tbe  debts  of  the  firm, 
thty  ■boohS  be  released  flnnn  the  timet  as 
soon  as  practicable,  fbr  the  benefit  ot  the 
heirs.  Tbe  docbine  of  "egoltaUe  oonver 
■lon«"  by  which  partnosblp  binds  remain 
peraonnt  property  vatfl  tbe  bidebtednesB  la 
paid  and  tbe  cqidtles  between  tbe  partners 
are  adjusted,  has  grown  Into  an  elementary 
prlBd^  of  Uw  In  tbls  state,  aa  shown  by 
tbe  following  caseat  cited  In  the  britf  of  the 
learned  counsel  of  the  reavondent:  Bird 
Morrison.  12  Wis.  1S8;  Pierce  t.  Covert,  89 
Wis.  2S2;  Becseron  t.  Slcbardott,  55  Wis. 
129k  13  N.  W.  3M;  Marttn  t.  Morrla,  62  Wis. 
418, 22  N.  W.  625;  Sisber  r.  YanCbn,  75  Wis. 
600, 44  M.  W.  831,  838;  Bledebnig  t.  Scbmltt. 
71  WlB.  044,  88  N.  W.  886;  Knischke  V.  Ste- 
fan, 83  Wis.  878,  53  N.  W.  OTa  It  appears 
also  to  be  well  established  that  tbe  proper 
dlapooition  of  soch  lands  by  the  surviving 
partnor  may  be  set  up  as  a  counterdalm  In 
evdty  to  an  action  of  ejectment  by  die  beUs, 
w  Oiosa  holding  undw  than.  Blodgett  t. 
Hltt,  28  Wis.  180;  Jarvls  Peck.  19  Wis.  74; 
Grignon  t.  Bbick,  76  Wis.  674.  45  N.  W.  122, 
988;  Wnson  v.  Hoostf,  76  Wis.  887,  46  N.  W. 
316;  Weeks  v.  BaUway  Oo..  78  Wis.  501,  47 
N.  W«  737.  The  tbewT  of  ^  case  contended 
for  by  the  learned  couns^  of  the  respondeaot 
ankeaxs  to  be  well  sappwted  by  tbe  authori- 
ties, and  It  faDs  in  this  case  only  because  the 
oonnterdalm  fttls  to  state  facts  wblcb  show 
a  proper  and  rightful  disposition  of  these 
lands  to  pay  tbe  debts  of  the  partnetsb^ 


But  In  all  such  caaes  an  accounting  should  be 
bad,  and  In  1U»  cnaa  tbo  neCKaary  parties 
have  not  been  brontfit  In,  and  tb^  cannot 
new  be  brought  In  by  an  amendment  of  tbe 
counterdalm.  It  Is  not  a  caask  If  tbe  tacts  set 
up  In  the  answer  are  true,  to  be  toonght  hf 
the  belrs  to,  ejectment,  but  dundd  be  by  blU 
In  equl^  for  an  accounting,  as  we  bare  aald 
before.  The  demurrv  to  the  counterclaim  as 
■ueb  should  have  been  sustatoed,  but  it  may 
stand  as  a  defense  to  the  actfon.  The  order 
of  the  drcnlt  court  fs  affirmed,  and  the  cause 
remanded  for  farther  proceedings  according 
to  Uw. 

Dissenting  Opli^our 

Tbe  pfalntlif  demurred  to  the  answer  as  a 
counterclaim  only,  and  the  court  ordered  the 
demurrer  stridden  from  the  files  as  Crlvt^ous, 
thus  sustaining  the  counterclaim.  On  appeal 
from  this  order  this  court  held  the  counter- 
claim Insufficient,  and  the  undersigned,  as  the 
writer  of  the  (pinion,  as  &  matter  of  oourse, 
entered  a  reversal  of  the  order;  but  a  ma- 
jority ot  the  court,  while  agreeing  with  the 
opinion,  directed  an  affirmance  of  the  order 
as  the  proper  judgment,  and  it  is  accocdln^ 
BO  entered.  To  tbls  entry,  only,  the  unde- 
signed respectfully  diaseuts. 

ORTON,  J. 

LYON,  a  J.  I  oonenr  wltb  Mr.  Justice  OB- 
TON. 

WIN8IX>W,  J.,  (dissenting.)  Uy  views  In 
this  case  are.  In  brief,  as  follows:  Tbe  rl^t 
of  a  surviving  partner  to  dispose  (tf  tbe  part- 
aorshlp  real  estate,  so  far  as.  neceasery  to 
pay  partaenddp  debts  and  dose  Its  affairs,  is 
undoubted.  In  this  ease  the  answer  shows, 
to  my  mind,  no  sncb  state  of  facts,  but  rather 
a  conveyanoe  to  a  corporation,  composed  of 
tbe  siUTlvIng  partiur  and  the  widow  of  the 
deceased  partner,  for  the  purpose  of  contin- 
uing the  old  business  under  a  change  of  name, 
with  tbe  entire  assets  of  tbe  old  firm.  I 
tblnk  the  surviving  partner,  as  aach,  bad  no 
rti^t  to  make  such  a  cmveyance,  and  ttiat 
the  corporation,  having  notice  of  the  purpose, 
acquired  no  title  to  the  real  estate  In  ques- 
tion thereby.  Howwor,  tbe  majority  of  tbe 
court  were  of  opinion,  as  I  understand  It, 
that  the  equitable  defense  stated  in  the  an- 
swer, (as  prescribed  by  section  8078,  Sanb. 
&  B.  Ann.  St,>  while  Insufficient  in  Ibis  ac- 
tion to  be  tbe  basis  ot  affirmative  rell^,  es- 
pecially In  the  absence  of  essential  parties.  Is 
still  sufficient  to  defeat  tbls  actlcm  of  eject* 
ment,  leaving  the  partlea  to  litigate  their  eq- 
uitable rights  In  an  apprt^irlate  action  In  eq- 
uity, when  all  the  necessary  parties  may  be 
Iwou^t  before  tbe  court  Under  tbls  view  of 
1b»  law  it  seems  desr  to  my  mind  that  tbe 
proper  Judgment  Is  that  of  affirmance. 
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WBLD  at  mL  T.  JOHNSON  lCANnF*0  00. 

(No.  149.) 

<Snpnne  Ooart  of  WisconBln.  Deew  2&,  1898.) 
EnonmT— Pludiho— AsBWBE— SquRABLi  Db- 

In  «Jeetment,  defendant  answered  Aat 
the  lands  belonged  to  a  firm  conslstUir  of  jdaln- 
tlfTs  ancestor  and  anotber,  and  were  left  m  the 
latter's  hands  aa  sarviTor,  as  peraonalty  sub- 
ject to  firm  drtrta;  and  that  to  settle  partner- 
tihip  afEsirs  and  o(mtinM  the  bnsinesa  said  soi^ 
Tivor  organized  d^endant  company,  and  con- 
veyed to  it  tlie  lands,  it  assnnung  said  debts; 
and  prayed  Jadgroent  that  plaintiff  take  nothing. 

bad,  as  setting  np  an  equitable  defmse  in- 
Tolving  an  apounting  by  the  snrrlTor,  bat  fail- 
ing to  demand  such  judgment  as  defendant 
-claimed,  (Rev.  St  I  3078,)  or,  as  a  counterclaim, 
confirmation  of  the  legal  title  in  defendant. 

Appeal  £rom  circuit  court,  Waupaca  coon- 
ty;  Charles  M.  Webb,  Judge. 

Action  by  Amos  C,  Howard  A.,  Ray  A., 
and  Pearl  B.  Weld,  by  O.  H.  Forward,  their 
guardian  ad  litem,  against  the  Johnson  Manu- 
facturing Company.  Defendant  appeals  ttom 
an  wder  refusing  toare  to  file  amended  an- 
swer. Affirmed. 

F.  a  Weed,  (Geo.  W.  Bhrd.  of  coDnael,) 
toe  ivpellant  Phillips  &  Kldst,  (Garr  & 
Forward,  of  counad,)  for  respwdoita. 

ORTON,  J.   This  la  an  action  In  ^ectment, 
brou^t  hy  the  plaintiffs,  as  the  iutaat  hetrs 
of  Julius  T.  W^d,  deceased,  bj  their  guard- 
ian, against  the  defendant  corpwatton.  for 
the  recoTOT  of  an  undivided  ono-hatf  of 
c«tatn  landi^  1^  metea  and  bounds,  In  an 
addition  to  the  dty  of  New  Londcm.  The 
Klefendant  answered,  after  certain  aflmlsriona, 
by  a  general  denlfd.   The  canse  was  tried 
on  such  Issue,  and  the  plaintiffs  recovered 
Judgment   Within  one  year  thereafter  the 
Jodgmwt  waa  Tacated*  and  a  new  trial  grant* 
«d,  under  aectlon  8002,  Her.  St  Afterwards 
the  defendant  aaked  leave  to  amend  the  an- 
swer, and  moved  that  an  amoided  answer 
resented  be  filed,  and  stand  aa  the  answer 
In  the  case.   The  court  denied  the  motion, 
and  the  defendant  has  appealed  tnm  said 
order.  Tim  amended  answer,  beeldea  such  ad- 
missions and  general  dmlal,  seta  vp  suhetan- 
tially  tlie  same  facta  aa  are  atated  In  the 
counterclaim  filed  In  an  action  betweoi  the 
same  parties,  and  In  another  court,  and  irtUch 
follows  this  case  next  on  the  calendar  of  this 
court  of  the  iffesent  term,  as  No.  160;  57 
N.  W.  374.   The  same  fiicts  are  pleaded  as 
■11  defense  to  thla  aa  are  pleaded  as  a  coun- 
t»clalm  In  that  action.   The  answer  Is,  In 
effect,  that  the  lands  sought  to  be  recovered 
were,  at  the  ttme  of  the  death  of  the  said 
Julius  T.  Weld,  the  partnership  property  of 
the  firm  of  Weld  &  Jidmson,  composed  of 
aald  JuUua  T.  Wdd  and  one  B.  S.  Johnaon, 
and  were  left  In  the  hands  of  said  Johnson, 
as  Burviving  partner,  as  personal  proiierty, 
and  subject  to  the  payment  of  the  debta  of 
said  copartnership;  and  that  the  partnership 
«t  that  time  was  indebted  In  the  som  of 


about  121,000;  and  that  in  the  settlement  of 
said  partnership  affairs,  and  fw  the  continu- 
ance of  the  business  of  the  concern,  the  8.ifd 
Johnson  caused  the  defendant  corporation  ti> 
be  wganlzed.  and  conveyed  said  lands  to  the 
same  in  consideration  of  the  payment  of  the 
debts  of  the  firm,  which  said  corporation  as- 
sumed. The  defendant  demands  Judgmoit 
that  the  i^lntlfls  take  nothing  by  this  action. 

This  Is  unquestionably  an  equitable  defeoae^ 
and  lnv<dves  an  accounttng  by  nld  aorvlvlng 
partner,  Johnson.  Such  an  answer  must  con- 
tain a  demand  for  such  Judgment  as  the  de- 
fendant claims.  Rev.  St  I  3078.  The  an- 
swer  most  also  be  a  counterclaim,  and  de- 
mand a  confirmation  of  the  legal  title  In  the 
d^endant  so  that  the  title  and  possession 
may  be  no  long»  separate.  Dewey  r.  Hoag, 
IS  Barb.  865.  There  Is  anetho-  good  reason 
tor  the  rule.  A  court  ot  equity  should  not 
be  called  up<m  to  Intervene  in  an  action  at 
law,  without  bdng  aaked  toe  some  equitaUa 
reUef,  or  to  perform  such  fruitless  labor  aa 
to  merely  defeat  the  action  at  law,  and  leave 
the  title  In  abeyance.  But  such  Is  the  stat- 
ute, and  that  is  sufficient  Lombard  v.  Cow- 
ham,  34  Wis.  486;  Du  Pont  v.  Davis,  85  Wis. 
631;  Lawe  v.  Hyde,  39  Wis.  845;  Stowell  v. 
Eldred,  Id.  614;  Fucbs  v.  Treat,  41  Wis.  404; 
Dobbs  V.  KeUogg,  53  Wis.  448,  10  N.  W. 
623.  The  amended  answer  was,  for  this  rea- 
son, fatally  defective,  and  the  court  did  rl^it 
In  not  allowing  It  to  be  ffied.  TbB  order 
of  the  circuit  court  Is  affirmed. 

WINSLOW,  J.  I  concur  In  the  reanlt  In 
this  case,  because,  In  my  judgment  the  al- 
legations of  the  answer  a»  Insnffldait  to 
constltnte  elthw  a  defense  or  a  countsrdalm. 


ABNOIJ)  V.  STATB. 

(8n^«me  Oowt  of  NebraduL  Jan.  4, 18M.) 

CaniiNu.  Law  —  Plia  or  Forhbb  Jsotakdt-- 
How  TuiABLB— WiLiVKK  BT  DsraXDAn, 

1.  The  prosecuting  attorney  may  taterpeee 
a  demurrer  to  a  plea  In  bar  offered  under  sec- 
tion 449  of  the  (Mmlnol  Code  by  a  ^soner  in- 
dicted for  a  felony,  and  have  the  judgment 
of  the  court  whether  the  facts  stated  in  such 
plea  ore  sufficient,  if  true,  to  prevent  the  trial 
of  the  priBODor  for  the  crime  for  which  he 
stands  indicted  and  arraigned.  But,  where  the 

{tlea  in  bar  is  good,  then  the  Issoes  raised  by 
t,  and  the  state's  reply  thueto,  most,  and  can 
only,  be  tried  by  a  jury. 

2.  In  such  a  case,  it  Is  bevond  the  power 
of  the  state's  attorney  and  the  prisoner,  by 
agreement,  to  substitute  another  tnbnnal  than 
tbc  one  prescribed  by  statute  for  the  trial  of 
such  issues.  The  law  is  designed  for  the  pro- 
tection of  the  state,  as  well  as  the  prisoner, 
and  its  mandates  cannot  be  evaded  by  contract, 
nor  can  a  prisoner  charged  with  feioay  waive 
the  right  to  a  Jury  trial  of  such  issues. 

3.  The  language,  "in  the  absence  of  a  valid 
agreement  to  proceed  otherwise,"  found  In  the 
second  Byllabus  in  State  v.  Prielmow,  10  N. 
W.  628,  16  Neb.  131,  disapproved. 

(^Ihibus  by  the  Court) 
Errw  to  district  court.  Scott's  Bluff  coun- 
17;  CHiurch,  Judge. 
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GeoTse  S.  Arnold,  baring  been  canvteted  ot 
■murder,  brings  error.  Reversed. 

Geo.  W.  Hdst  and  Henry  8t  IbiTner,  for 
.plaintiff  In  wror.  Oea  H.  HasUngB,  Attj. 
Oen.,  ftir  tbe  State. 

RAGAN,  a  Oeorge  S.  Arnold  was  tried 
In  the  district  court  of  Scott's  Bluff  county 
tor  the  crime  of  murder,  found  guil^,  and 
seatCTced  to  Imprlstmmeut  in  the  peniten- 
tiaiy.  From  tbls  Judgment  he  prosecutea  er- 
■JOT  to  this  court. 

Arnold,  at  the  time  of  his  amUgnment,  An- 
gufit  26,  1888,  off^ed  to  the  indictment 
against  lilm  a  plea  In  bar,  as  follows:  "Now 
comes  George  S.  Arnold,  defendant.  In  his 
own  proper  person.  Into  court  here,  and,  bar- 
ing heard  the  Indictmoit  read  In  the  abore- 
entltJed  cause,  says  that  the  state  of  Nebraa- 
ka  ought  not  further  to  prosecute  said  indlct- 
ment  against  him,  because  at  the  December, 
1888,  term  of  the  district  court  of  Cheyenne 
county.  Neb.,  held  at  Sidney,  in  said  county, 
he,  tbe  aaid  George  S.  Arnold,  was  indicted 
hy  tlie  grand  Jury  of  said  county  tm  aald 
charge;  that  he  was  duly  arraigned  In  said 
court  on  said  indictment,  and  pleaded  not 
guilty  thereto;  that  after  baring  pleaded  not 
guilty,  and  b^ng  placed  upon  his  trial,  was 
lawful^  acquitted,  by  being  discharged  of 
the  offense  charged  in  said  indictment"  To 
this  plea  tbe  prosecntlng  attorney  Bled  the 
following  reply:  "Now  comes  W.  J.  Rich- 
ardson, prosecntlng  attorney  of  Scott's  Bluff 
coun^,  state  of  Nebraska,  and,  replying  to  the 
plea  In  bar  of  said  defendant,  says  tJiat  lie 
denies  each  and  er^r  fact  stated  therdn." 
Tbe  record  before  us  sets  out:  "On  the  29tb 
day  of  August,  1889,  the  sold  plea  In  bar  was 
tried  to  said  ooort;  and,  after  hearing  the 
crid^ce  and  arguments  of  counsel,  the  court 
did  overrule  the  same,  to  which  defaidant 
excited."  It  appears  that  the  court,  and 
not  a  Jury,  tried  the  Issues  of  fact  made  by 
the  plea  la  bar  and  reply  thaeto,  and  this  la 
assigned  aa  oror. 

Section  440  ot  the  CMmlnal  Oode  provides; 
"Hie  accused  may  then  offer  a  plea  In  bar  to 
the  indictment,  that  be  bas  before  bad  Judg- 
ment of  acquittal  or  been  convicted,  or  been 
pardoned  for  the  same  offense,  and  to  this 
4)lea,  the  prosecuting  attorney  may  reply  that 
there  is  no  record  of  such  acquittal  or  convic- 
tion and  that  there  bas  been  no  pardon,  and 
■on  the  trial  of  such  Issue  to  a  Jury,"  etc.  Tbe 
rpcwd  does  uot  disclose  that  Arnold  demand- 
ed a  Jury  to  try  the  truth  of  the  facta  alleged 
la  hlB  plea  in  bar,  nor  does  it  disclose  that 
he  waived  bis  rti^t  to  a  Jury  to  try  the  Is- 
sues Joined  by  such  facts.  But  he  did  not 
need  to  d^nand  a  Jury  for  that  purpose,  as 
tbe  law  required  tbe  matter  in  Issue  to  be 
tried,  not  by  a  Judge,  but  by  a  Jury;  and  If 
the  prisoner  had  waived  the  Jury,  and  the 
record  so  showed,  he  would  not  be  estopped 
from  alleging  the  failure  to  try  tbls  matter 
to  a  JDI7  aa  «ror.   The  statute  was  designed 


for  the  protection  of  tbe  state,  as  well  as  tbe 
prisoner.  His  consent  could  not  change  the 
law.  The  rights  given  him  by  statute  he 
could  not  waive;  and,  even  by  agreement 
with  the  state's  prosecutor,  the  tribunal  which 
tbe  law  provided  for  the  trial  of  this  Issue 
could  not  be  set  aside,  and  some  other  tri- 
bunal substituted.  State  v.  Lockwood,  43 
Wis.  403;  State  r.  DarU.  66  Ho.  684;  WU- 
liams  r.  State,  12  Ohio  St.  622;  State  r.  Mans- 
field, 41  Mo.  470;  Allen  t.  State,  64  Ind.  461; 
Ward  r.  People,  30  Mlcb.  116.  We  bare  no 
doubt  the  prosecuting  attorney  may  inter- 
pose a  demurrer  to  a  plea  in  bar  off«^  by 
a  priscxier  indicted  for  a  felony,  and  hare  the 
ruling  of  the  court  whether  the  facts  stated 
In  the  plea.  If  true,  are  sufficient  to  prer«it 
a  trial  of  the  prisons  under  the  Indictment 
under  which  be  has  been  arraigned.  State 
T.  Prlebnow,  16  Neb.  131,  19  N.  W.  628.  But 
whore  the  allegations  of  the  plea  in  bar,  lib- 
erally and  £airly  ccHUtrued,  substantiaUy 
state  that  the  prisoner  baa  before,  by  a  court 
having  Jurisdiction,  had  Judgment  of  acqslt- 
tal,  or  In  such  court  beok  conrlcted,  or  has 
been  pardoned  for  the  same  offense  for  which 
he  stands  charged  In  the  indictment  to  which 
the  plea  In  bar  is  offered,  then  tbe  truth  of 
the  facts  averred  tn  said  plea  must,  and  can 
only,  be  tried  by  a  Jury.  This  la  laid  down 
in  State  t.  Prlebnow,  supra,  in  the  second 
paragraph  of  syllabus.  In  these  words: 
"When  a  plea  in  bar  Is  Interposed  to  the 
prosecution  of  an  Indictment  which  Is  clearly 
insufficient,  a  demurrw  may  be  filed  there- 
to, without  resorting  to  the  formality  of  im- 
paneling a  Jury  to  try  the  issue  presented 
by  the  plea;  but  if  the  plea  states  facta 
which.  If  true,  would  CMistltute  a  bar  to 
further  prosecution,  the  truth  of  the  plea 
must,  In  the  absence  of  a  valid  agreement 
to  proceed  otherwise,  be  ascertained  by  a 
Jury."  But  the  words,  "In  the  absence  ctf  a 
ralld  agreement  to  proceed  otherwise,"  im- 
port  that  a  prisoner  indicted  for  fei<my  can, 
1^  agreemimt,  walre  his  ri^t  to  a  Jury  trial 
of  the  Issnea  made  by  the  averments  of  his 
plea  in  bar,  and  the  state's  reply  thereto. 
We  do  not  think  he  can,  and  the  language 
quoted  abore  must  be  overruled.  The  error 
assigned  Is  sustained.  The  Judgmmt  of  the 
district  court  is  rerersed,  and  the  cause  re- 
manded, with  instructions  to  set  aside  the 
ro^ct  and  Judgment,  and  grant  tbe  plain- 
tiff in  error  a  new  trial.  Judgment  accord- 
ingly.  The  other  commissioners  concur. 


KARLL,  Constable,  r.  KUHN. 
(Bu^eme  Ooort  of  Nebraska.  Jan.  2, 1894.) 

nUVDULBlTT  CONTBYASCFS  —  StOCK  IN  TbADB — 

Rights  or  Ckbditorb— Evidbkob. 
In  an  Krtion  which  involved  the  good 
faith  of  the  purchaser  of  an  entire  stock  ui 
goods  of  the  value  of  $4,500,  which  were  paid 
for  by  the  transfer  of  eight  lots  In  an  addi- 
tion to  Sioux  City,  of  the  alleged  value  of 
92,400,  to  the  seller's  wifi>,  ami  the  remainder 
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hi  Dotes  of  fhM  partlw,  haTliiK  loiDe  time  to 
ran,  AeM,  tiiat  the  proof  and  initntetlons  were 
too  much  restricted  to  submit  the  matter  In  fall 
to  the  consideration  of  the  Jurj. 
(Syllabus  by  the  Coart) 

Krror  to  district  court,  IKm«laa  cotmt?; 
Irrlne*  Jodse. 

AcUon  In  replevlii  by  Robert  B.  Knlm 
against  Oeorce  KarU,  constable.  There  was 
Judgmoat  for  plaintui^  and  defradant  biln^ 
enor.  Rerersed.. 

McOabe»  Wood  &  Elmer,  (or  idalntlff  In  er- 
ror. Davis,  Gantt  &  Brlggs,  for  defendant 
in  error. 

BfAXWBLL,  a  J.  On  the  2»Qi  day  of 
January.  1800,  plaintiff  In  ent>r.  aa  constable^ 
selBBd  the  XM^erty  In  ccmtroTen^  as  that  of 
W.  O.  Ryan,  defendant  In  attadunent,  at  the 
suits  ot  Darrow  &  Logan,  Bdmelder  & 
Loomls,  and  ISie  J.  T.  BoMnson  Notltm  Oouh 
pany,  under  three  orders  of  attachment;  the 
demands  of  ttiese  ^lalntlffli,  subseanently  re- 
duced to  judgment,  Xxiog  |90.^ 
and  1235.80,  respectively.  The  day  follow- 
ing the  levy  the  defendant  In  error  seised 
the  property  under  an  order  of  replevin  la- 
sued  from  the  district  court  ot  Dou^as  coun- 
ty, averring  ownership  by  purchase  from  W. 
CX  Ryan  prior  to  the  Issuance  of  tiie  attach- 
ments. The  plaintiff  in  error  Justified  un- 
der his  crders  vt  attachment,  and  alleged 
that  the  pardiase  by  B.  Knhn  from  W. 
O.  Bjan  was  In  fraud  ct  the  lattw's  cred- 
itors, and  upon  tiUs  Issoe  the  case  was  tried, 
and  a  verdict  rendered  In  Alvot  itf  Knhn  for 
the  sum  of  948.7a  This  sum  the  court  re- 
quired the  plaintlfl  to  remit,  vrtaicb  was 
done,  and  Judgment  was  entered  in  favor  of 
Kuhn  for  five  cents  damages. 

The  testimony  shows  that  in  188S  Knhn 
began  the  banking  business  in  Emerson, 
about  80  miles  ftom  Omaha,  removing  to 
South  Omaha  in  1880.  From  1881  or  188B 
he  was  acouainted  with  W.  O.  Byan.  who, 
until  1887  or  1888^  waa  a  flsrmer,  living  five 
or  six  miles  team  Bmoson.  In  tte  latter 
part  ct  1887,  or  early  part  of  1888,  Byan 
moved  1o  Bmerson,  and  In  partnenfhlp  with 
one  daifc  opened  a  country  store,  Knhn  be- 
ing banker  of  tbe  firm.  In  the  fall  of  1688, 
<Xarfc  retired,  JSjKa  conttntdng  the  boslness. 
Us  fatiiOT  and  one  Bwben  Indwslng  his  pa- 
per for  goods  bought  and  unpaid  to  the 
amount  of  93,O00l  In  January,  iSOO,  Ryan 
was  Insotrent,  but  etmtlnned  to  do  buslnem, 
and  purchased  the  goods  tn  question  on 
oredlt.  The  debt  of  Datrow  &  Logan  was 
abont  du^  that  at  the  X  T.  Boblnson  Notion 
Company  was  ove^u^  while  tike  Schneider 
&  Loomis  daim  had  not  yet  matnred,  Jan- 
uary 27,  1800.  Byan  owckl,  on  January  27. 
1800,  for  goods  bought.  f2;40(^  on  paper  In- 
doncd  by  his  fathw,  and  another  In  October, 
1888,  98,000;  m<»1gage  Indebtedness,  93,200l 
In  1880,  Kuhn  started  In  South  Omaha  a 
groc^  store.  A  few.  days  prior  to  Jan> 
nary  27,  1600,  Bjan  apivoacbed  him  wltii  a 
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proposition  to  sell  his  stock,  and  an  Inven- 
tory was  made  without  dosing  business,  and 
that  aeons  to  have  been  known  only  the 
parties  engaged,  ruiis  Invaitwy  could  not 
be  produced  at  the  trial  Byan  ccmUnned  In 
possession  selUng  goods  as  usual  until  cloee 
of  buiriness  oa  the  27th,  when  he  and  Knbn 
commenced  j^Olng,  wmting  all  night  and 
for  24  consecutive  hours,  when  the  goods 
were  shipped  to  South  Omaha.  Kuhn  was 
to  pay  the  cost  price,  lees  freight,  and  a 
trifling  redaction  for  damaged  goods,  for  a 
stock  adapted  to  a  conntiy  trade,  consisting 
of  clothing,  boots  and  shoes,  hats  and  caps, 
dry  goods,  notions,  hardware,  groceries,  ete: 
Hie  amoont  of  the  stock  to  darned  to  have 
been  $4,600.  The  only  reason  assigned  for 
tiie  sate  was  the  intention  of  Ryva  to  re- 
move to  the  farm.  The  consideration  paid 
was  eight  lota  In  Sioux  Olty,  Iowa,  at  9300 
each,  fwgregating  9S;400;  a  note  executed  by 
<me  Splker  to  Knhn,  not  due  for  14  months, 
91,080;  a  similar  note,  executed  by  one 
Bhoad^,  9880,  without  security;  and  a  note 
of  one  Rhoady,  not  due  for  two  tx  three 
years;  a  note  e«cnted  by  one  Berlnghoff, 
9287.  About  976  Interest  had  accumulated 
on  these  notes.  On  the  27tli,  Kuhn  and 
I^au  went  to  Sloox  (Sty,  trtiere  deeds  to 
Mrs.  'Byta  vrese  executed  for  the  lots  tfaere^ 
but  were  not  delivered  until  the  bin  of  sale 
for  the  stock  was  executed  that  evening. 
They  did  not  start  from  Sioux  cnty  untii  4 
P.  H.,  but  between  7  and  8  P.  H.  of  that  day 
a  messenger  filed  with  tbe  recording  office 
at  Ponca,  18  mites  distant,  a  bin  of  sale  of 
this  stock,  and  a  deed  to  Byan*s  fttber  for 
a  half  sectloa  of  land.  This  messdnger  was 
Kuhn's,  who  was  tiien  in  possession  of  the 
stock. 

TtM  d^endants  cttenA  in  testimony  a 
dttlyHxrtiflad  copy  ut  a  warranty  deed  exe- 
cuted by  Kuhn  and  wife  to  Mrs.  If.  A.  Byan 
on  the  Uth  day  <tf  January,  ISOt^  and  filed 
fbr  reoMrd  on  the  27tb  day  of  January,  1800, 
at  7  o'clock  IP.  M.  It  certainly  waft  rele- 
vant and  material  to  Inqnlre  Into  tbe  deal- 
ings betwera  Kuhn  and  Byan,  and  Byan'a 
wife,  at  or  near  the  time  when  tbe  testimony 
disclosed  that  I^an  was  maU^  a  dlspo^ 
tlon  of  Us  ^p»ty,  and  manifestly  making 
a  dl«pofdtiffli  of  his  property  to  his  wlfs^ 
The  court,  however,  excluded  this,  upon  the 
theory  that  it  had  been  ^eeoted,  as  ap- 
peared upon  the  fSace  of  It,  some  16  days 
jHior  to  the  conv^anee  to  Kuhn.  In  this 
the  court  dearly  erred.  In  a  transactlcm  of 
this  kind,  all  the  facts  relating  to  the  trans- 
fer of  the  propoly,  tihe  consideration  tliae> 
for,  and  by  whom  paid,  the  mannw  of  pay^ 
mmt,  and  to  vium  the  transfer  waa  made, 
may  be  proved,  to  enable  the  Jury  to  deter- 
mine the  true  nature  of  the  transaction. 

In  view  of  the  many  assignments  of  error, 
It  would  consume  too  much  space  to  partlo- 
ularlse  tbe  specific  errors.  The  court  seems 
to  have  restricted  Uie  eramlnatton  to  too 
narrow  limits,  and  again.  In  tbe  liiatme- 
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tkuts,  to  hare  restricted  tbe  Inquiry  as  to 
the  good  ftlth  of  tbe  transaction.  Tbe  vor 
dtBimted  testtmony  sbows  tbat  Kibn  bad 
•uffldeut  notice  tbat  tbe  goods  wen  not 
paid  for  to  put  him  nput  Inquiry,  yet  be  aid- 
ed in  patting  tbe  property  of  BjAn  In  a 
positlcHi,  flM  inevitable  effect  ct  which  was 
to  binder  and  dday,  If  not  to  definand.  ved- 
Itors  of  Byao.  Tbla  be  cannot  do  and  be 
treated  as  a  bona  fide  pnrctaaser.  In  Beela 
T.  Flynn,  28  N«b.  576,  44  N.  W.  782,  It  waa 
held:  "A  purchaser  of  an  entire  stodc  of 
gDods,  aU  tbe  property  of  tbe  debtor,  cannot 
close  bis  eyes  to  tbe  drcumatances  under 
whli^  be  pnrcbases  the  stock,  and  tbe  prob- 
able effect  the  means  of  payment  (in  tbla 
case  mostly  a  note  of  the  pmchaser)  will 
have  iQMm  credlton  of  tbe  aallw  In  blndm^ 
bug,  ddaylng,  or  defrauding  them  of  tbe 
payment  of  tbeir  cbilms."  What  Is  said  in 
that  case  is  applicable  In  tlds,  and  all  tbo 
facta  and  clraunstancea  ahould  be  sabmltted  I 
to  the  Jury,  which  tbc^  were  not;  either  by  ! 
the  proof  or  tbe  Instmctlons.  ni»  judgment 
Is  tharefOre  reversed,  and  the  cause  remand* 
ed  for  further  proceedings.  Tbe  other 
judges  concur. 


HABTB  T.  GASTETTEB  et  al. 
(Snpreme  Court  of  Nebraska.  Jan.  2, 1894^) 
Affsai^Motion  to  Dibhiu  —  Tims  or  Bsaviso 

NOTICK— ACOFTIKO  FatXBITT  OV  JuDOMBNT  BT 

1.  A  motioa  filed  In  tbli  eonrt  to  dismlBt 
an  appeal  oa  tbe  cronnd  that  the  a|>peUaDt  has 
drawn  from  the  clerk  of  the  district  court  tbe 
mouej  awarded  blm  by  the  decree  sought  to 
ba  reTlewed  wBl  be  beard,  QOtwithstandiog  no- 
tiee  of  said  motion  was  not  strred  on  the  oppo- 
dte  party  nntU  after  the  ex^jratioQ  ai  the  time 
prescribed  by  the  rules  of  this  court  for  serring 
briefs  in  the  case,  when  it  appears  appellee 
had  no  notice  or  knowledge  of  the  facta  upon 
which  the  motion  was  baaed  heloim  tbe  briefa 
were  due. 

2.  Rule  8  Md  not  to  apply  to  Buch  a  mo- 

tkn. 

3.  A  yartj  who,  ttber  appeabng  from  a  de- 
cree in  bis  favor,  Toluntarily  accepts  the  bene- 
fits or  receives  tbe  advantage  of  tbe  decree 
ifl  thereby  precluded  ft^m  afterwards  prose- 
eating  hia  appeal. 

(SrUaboa  1^  tbe  Court) 

Appeal  ftom  district  eomrt,  Wasblngtm 
county;  Scott,  Judge. 

Action  by  John  H.  Harte,  receiver  of  "Rich- 
ards A  Co.,  against  Abrnm  Oastetter,  Charles 
A.  Harvey,  and  others,  to  determine  tbe 
rights  of  the  parties  to  tbe  proceeds  of  a 
judgment  recovered  by  such  receiver  against 
Washington  county  as  a  balance  due  on  a 
contract  und^  wbl<A  Richards  &  Co.  had 
cpnstmcted  a  county  courthouse.  From  tbe 
jii^ment  rendered,  Harvey  appealed.  Heard 
on  motion  to  dismiss  appeal,  and  also  a  mo- 
tion to  strike  from  the  flies  tbe  motion  to 
diimlss.  Appeal  dismissed. 

Switsler  &  Mcintosh,  for  appellant  De 
France  &  Richardson,  E.  Wakeley,  B.  O. 
Burbank,  Cbas.  OtTutt,  U  W.  Osborn.  W.  B. 


DavM,  W.  O.  Walton,  J.  W.  West.  Jobn  O. 
Tdser,  and  J««ie  P.  Davla,  for  appeneea. 

NORVAL,  J.  On  September  30,  1803,  ap- 
pcUees  filed  In  this  court  a  motion  to  dis- 
miss tbe  appeal,  on  the  ground  that,  atta 
tbe  rendition  of  tho  decree  Bought  to  be  re- 
Tlewed. tbe  appeUant,  Charles  A.  Harvey, 
reeelred  and  accepted  tbe  benafliB  of  said 
deerea  Subseqnently,  appellant  filed  a  mo- 
tSon  to  strike  from  tbe  flies  tbe  motion  to 
dbsmlss  the  appeal,  aUeglng  tbat  said  mo- 
tion waa  not  filed  in  thla  court  until  Satur- 
day, tbe  SOtb  day  of  September,  18&S,  and 
tbat  notice  of  said  motion  waa  not  semd 
In  time,  cdtb^  upon  tbe  app^nt  or  bla  at- 
torney This  cause  was  aobmitted  upon  tbe 
two  motions.  We  will  first  posa  upon  ap- 
p^nfs  nutlMi  to  sIrUco: 

It  Is  insisted  that  tbe  motion  to  dismiss  tbe 
appeal  comes  too  late.  Inasmuch  as  the  same 
waa  not  filed,  nor  waa  nodoe  ttareof  serred 
iqpon  dtte  ttie  app^nt  or  bla  attm^. 
VBtU  after  tbe  time  fixed  by  mle  9  of  tfals 
oovt  (52  N.  W.  ir.)  fbr  serving  briefs  in  said 
ouse  bad  expired.  Appellaat  relies  upon 
nde  8,  (4S  N.  W.  It.,)  whldh  dedsrea  that 
••nettber  motkms  to  dismiss,  (unless  for  the 
want  of  proaocuUcai,)  nor  to  atrfte  a  UB  at 
excepUona,  will  be  beard,  unless  notice  there- 
of shall  be  served  upon  tbe  opposite  party 
or  his  attorney,  or  tbe  attoraey  who  tried 
tbft  cavae  for  htm  in  the  trial  ooort,  at  or 
befwe  tbe  expbratioii  vt  the  ttane  ftr  aerrlng 
briefs  in  tbe  ease."  While  the  iangnage  Just 
quoted  will  justify  -the  eonstmedoB  placed 
tbareoQ  by  appellant,  namely,  tbat  no  motion 
to  dlsmlsa  a.  eavae  oat  of  tUs  oonrt,  axe^t 
for  want  of  preseeaUan.  will  be  entertained, 
where  nottee  of  soeb  mottoA  Is  not  aerred 
prior  to  tbe  expiration  of  tbe  time  spedded 
la  rule  0  tcr  servlBg  briefs.  It  waa  neT^ 
contemplated  tbat  the  nde  shevld  be  held 
applicable  to  motions  to  dismiss,  Uke  the  one 
la  tbla  case,  based  upon  mattos  debon  tbe 
record,  but  rather  to  nottwa  to  diante, 
framed  to  caka  advaatasaof  oun  atron,  de- 
fects, and  taregolarttlea^  not  affoetbig  the 
jurisdiction  of  the  court,  appearing  upon  the 
face  oC  tbe  record  Itself.  To  bold  tbat  tbe 
rule  applies  to  every  motion  to  dismiss,  ex- 
cept for  failure  to  proseenta  tbe  cause,  would 
ptedude  this  court  from  bearing  ft  motion  to 
dismiss  a  petition  in  error  or  sppeai,  wbwe 
tbe  transcript  of  the  Judgmeat  sought  to  be 
reviewed  is  not  filed  In  this  oonrt  within  tbe 
time  prescribed  by  statute,  nnlcas  notice 
of  tbe  motion  has  beeu  served  before  tbe 
expiration  of  tbe  period  for  serving  briefs. 
Yet  this  court  has  frequently  dismissed  pro- 
ceedings In  wror  and  appeals,  because  not 
taken  in  time,  although  tbe  motion  therefor 
was  not  made  until  after  tbe  swTlce  of  tbe 
bri^  of  the  pbilntlff  in  error  or  appellant 
Suppose,  after  an  appeal  1b  perfected  In  this 
court,  and  tbe  brlefis  on  both  sides  are  pre- 
pared and  served,  tbe  apiwllant  accepts  the 
benefits  of  the  decree,  ot  tbe  parttea  settle 
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the  contToreray.  Would  not  this  court,  on 
tile  motlai,  and  against  the  will  of  the  oQier 
party,  dismln  the  action  for  that  reason, 
notwithstanding  the  prorlsloiui  of  the  role 
of  this  court  undo-  consideration  t  To  sug> 
geet  the  question  Is  to  eroke  an  afflrmatlTe 
answer.  This  court  will  not  knowingly  tft 
to  hear  a  came,  where  It  satisfactwliy  ap- 
pears that  the  stibject-niatter  of  the  snlt  haa 
been  settled,  or  wh«e  the  party  seeking  a 
rereraal  of  a  Judgment  has  accepted  the 
money  awarded  him  by  the  trial  court  The 
case  at  bar,  in  prlm^iAe,  does  not  dUEor  from 
the  supposed  cases.  Here  the  gnrand  of  the 
motion  to  dismiss  Is  that  appellant  has  re* 
celred  tlw  amonnt  found  due  him  under  the 
decree;  It  appears  tliat  nether  the  app^ 
lees  nor  their  attomeyB  had  any  actual 
notice  or  Imowledge  that  the  money  had 
twen  drawn  by  appellants  tmtil  after  the 
convening  of  the  last  tom  ttf  this  court, 
and  after  the  time  Air  serving  Mefs  had 
dajMsed.  The  fact  that  the  rectfpt  of  the 
attwneys  for  appellant  fw  the  money  was 
filed  with  the  cl«k  ct  the  district  court  long 
tttter  the  renditl<m  ot  the  deme  does  not 
amonnt  to  actual  notice.  Appellees  were 
not  bound  to  examine  the  reocvds  and  flics 
of  the  lower  court  to  aacertidn  wheUier  the 
money  bad  been  reodved  by  appellant.  Ap- 
pellees were  dlHgent  in  fll^  their  motion  t6 
dismiss,  after  the  discovery  of  the  fact  upon 
which  the  same  Is  based.  Amellanf  s  motion 
to  strike  must  be  ovwruled. 

As  to  the  motiiM.  to  dismiss,  It  may  be 
stated,  as  a  general  rule^  that  a  party  who  ao- 
cepts  the  beneflts  a  decree  waives  tbe 
right  to  prosecute  an  appeal  tnm  It.  This 
principle  has  been  dedared  and  oiforced  by 
this  court  In  the  fcUowIng  cases:  Hamntim 
Go.  V.  Bailey,  12  Neb.  66, 10  N.  W.  6S9;  Gray 
V.  Smith,  17  Neb.  682,  24  N.  W.  840;  Baxott 
V.  Cain.  19  Neb.  48S,  492,  26  N.  W.  885.  The 
same  doctrine  has  been  asserted  too  fre- 
quently by  other  courts  to  be  longn  ques- 
tioned. Babbitt  T.  Oorby,  IS  Kan.  612;  Bar 
sure  V.  McGratb,  28  Kan.  697;  BabcodE  v. 
Banning  8  Minn.  191.  (GIL  1280  RaUroadOa 
V.  Bylngtcm,  14  Iowa,  672;  Borgalthous  v.  In- 
surance do.,  86  Iowa,  260;  Sduxd  Dlst  of 
Altotma  V.  District  Tp.  itf  Ddaware,  44  Iowa, 
201;  Cogswell  v.  Ocdley,  22  Wis.  809;  Flan- 
ders V.  HoTimac,  44  Wis.  621;  Smith  v.  Cole- 
man, (Wis.)  46  N.  W.  664;  Newman  t,  Klzor, 
(Ind.  Sup.)  26  N.  B.  1006;  Oladdn  v.  ZeUer, 
62  Barb.  147;  Bennett  v.  Van  8y<^,  18  N. 
Y.  481;  Knapp  v.  Brown.  46  N.  T.  207;  Mur^ 
phy  T.  Spaulding,  46  N.  Y.  660;  People  v. 
MUls,  109  N.  Y.  09,  15  N.  B.  886;  Murphy  v. 
U.  S.,  104  n.  B.  464;  Neal  v.  Field,  68  Oa. 
534;  GasseU  v.  Fagin,  11  Mo.  208;  Smith  v. 
Jack,  2  Watts  &  S.  lOS;  Laughlln  r.  Peebles, 
1  Pen.  ft  W.  114;  Hall  v.  Lacy,  87  Pa.  St 
866;  Gibson  v.  Hale,  67  Tex.  406.  It  would 
be  manifestly  unjust  to  pmnlt  a  party  who 
baa  accepted  tbe  fruits  of  a  decree,  by  tak- 
ing nil  the  money  the  decree  gives  him.  to 
prosecute  his  appeal.  A  party  who  Is  dla- 


sattsOed  with  a  deeree  la  bta  fkvor  Should' 
have  the  same  reviewed  hf  peopet  proceed- 
ings. He  has  the  option  to  do  that,  or  to- 
l^wceed  to  cnfuros  the  decree^  and  receive 
the  bentf  ts  ther^kom;  but  be  cannot  pur- 
sue both,  since  one  course  Is  Inconsistent 
with  the  other.  Tbe  aeoeptsace  ot  the  mon- 
ey found  due  by  a  decree  most  be  denned  an- 
abandonmcot  ot  an  ^>peal  prevloaaly  taken. 
This  view  Is  ftilly  sustained  tqr  the  forcgtrtng 
authorities. 

Does  this  case  fidl  within  the  rule  above 
stated?  Tho  record  shows  that  on  the  6tb> 
day  of  Deember,  1882.  a  deeree  was  ren- 
doed  In  this  cause,  in  the  district  court  oC 
Washington  county,  distributing  certain  mon- 
eys In  cratrovoity  among  the  numerous  par- 
ties to  the  actkm.  A  portion  of  said  fund 
was  awarded  to  Charles  A.  Xburvey.  one  of 
the  defendants  therein,  and  the  remainder 
was  distributed  between  the  other  parties. 
Harvey,  being  dlssaUsfled  with  the  sum  given 
him  1^  the  decree,  appealed  the  cause.  AIT 
of  the  parties,  unless  It  be  Harray,  hsve- 
dravra  from  ttc  tierk  of  the  district  court  ttie 
full  amounts  due  them  und«  the  decree.  On 
the  SOth  day  of  December,  1882,  Messrs. 
Swltsler  &  Mcintosh,  attorneys  for  appelant, 
sent  to  the  clerk  of  the  district  court  a  let 
ter,  a  copy  of  wbldi  la  as  ftdlows:  **Warrcn 
Swltsler.  James  H.  Mcintosh.  Swlbder  ft 
Mcintosh,  Attorneys  at  Law,  New  York  life 
Insurance  Building.  Omaha,  Neb.,  Dea  30th, 
1882.  dark  District  Courts  Washington  Coun- 
ty, Blair.  Nebraakft-Dear  Sir:  Kindly  send 
Bs  cheA  for  any  moneys  In  your  hands,  ar 
clerk  of  ttie  county,  available  for  payment 
to  our  cllait.  Charles  A.  Harvey,  in  his  daJm 
against  WasblngtMi  county.  In  re  BIAards- 
ft  Company,  In  llt^Uon  In  Harte,  recdvor, 
ft  etc,  V.  Castetter  et  al.,  and  this  letter, 
together  with  your  caned ed  check,  will  be- 
your  receipt  for  the  same,  and  greatly  ob- 
lige, yours,  truly,  Swltdcr  ft  Mcintosh.*'  In- 
compliance with  said  lettCT,  the  derk  of  the 
district  court  sent  to  Messrs.  SwItSler  ft  Mc- 
intosh, on  Decembw  81,  1892,  Ids  check  on^ 
the  Blair  State  Bank,  payable  to  theb*  order, 
toe  $860.84,  whldi  was  received  by  app^ 
lant's  attorneys,  and  they  recdved  the  money 
thoeon.  Counsd  tor  appelant  Inalst  that 
they  did  not  rective  or  accept  any  money 
under-  ttie  decree.  The  money  In  lltigatlou 
had  been  paid  to  tbe  district  clerk  prior  to- 
the  trial  in  tbe  court  below,  to  abide  the  de- 
cision of  the  court  On  Uie  trial  a  portixm  of- 
tbe  fond  was  found  due,  and  decreed  app^ 
lant  In  view  of  these  facts,  tbe  only  con- 
struction that  we  can  place  upon  the  lett<>r 
above  alluded  to.  and  the  receiving  of  the 
money  tm  the  check,  is  that  the  f850.84  was 
drawn  in  pursuance  of  the  terms  of  the  de- 
cree. Moreover,  the  clo-k  of  tbe  district  court 
testifies  that  the  m<Hiey  -was  so  paid,  and 
there  Is  not  a  scintilla  of  testlmcwy  to  the 
contrary.  But  It  is  said  that  appeUaut  did 
not  receive,  and  was  not  seat,  the  fall 
amount  allowed  him  by  the  decree.  The  only 
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erldenc*  <^ered  on  tbSm  point  1b  that  gtrm 
l>7  the  derk  of  the  district  coort,  who,  In  his 
testimonr,  states  that:  "I  mailed  a  check  to 
said  attorneys  (Swltssler  &  Mcintosh)  In  com- 
pliance with  their  veQiiest,  for  9660.84.  the 
amount  due  Barrey  under  said  decree." 
From  the  foregoing  It  would  seem  that  ap- 
pellant  has  been  paid  all  he  was  entitled  to 
by  the  decree,  but  whether  he  has  or  has  not, 
in  our  view,  Is  quite  ImmateriaL  The  doc- 
trine that  a  party  who  accepts  the  ben^t  of 
a  decree  hi  his  favor  walres  the  right  to 
prosecute  an  appeal  Is  not  limited  In  its  ap- 
plication  to  those,  alone,  who  have  accepted 
the  full  amount  awarded,  but  applies  as  well 
where  there  has  been  part  acceptance.  A 
party,  by  Toltmtarily  ajcoepting  under  a  decree 
a  portion  of  the  amount  found  due  him, 
tho'eby  as  fully  and  completely  recognizes 
the  validity  of  the  decree  as  if  he  bad  drawn 
the  fall  amount  allowed  him.  If  appellant 
desired  to  prosecute  his  appeal,  he  should 
not  have  accepted  any  portion  of  the  fond 
paid  into  court,  which  was  adjudged  to  be 
his.  He  was  not  compelled  to  accept  the 
money,  but  could  hare  allowed  it  to  remain 
with  the  derk  of  the  district  court  untU  his 
appeal  was  decided.  The  acceptance  of  the 
money,  under  the  circumstances  disclosed  by 
this  record,  precludes  appellant  from  chal- 
lenging the  correctness  or  validity  of  the  de- 
cree The  appeal,  therefore,  must  be  dis- 
missed. The  other  Judges  con  cor. 


HOWBLL  LUMBER  GO.  r.  OAMPBBLL 
et  ft]. 

(Btvreme  Court  of  Nebraska.  Jan.  2, 1894.) 

CBSDiBiLtTT  or  WrrKKssES  — QosBTioN  roR  Jdkt 
— Patmsmt. 

L  It  Is  the  province  of  the  Jury  to  deter- 
Bine  the  crediblllb'  of  witneaaei,  and  the 
wMgbt  which  should  be  given  their  testimony. 

2.  A  Jury  is  not  required  to  deci<1e  a  dis- 
poted  pr<^>o«lt]on  of  fact  merely  by  a  coant  of 
witnesses,  bnt  should  determine  which  are  the 
most  worthy  of  credit;  and,  where  the  sri- 
dence  Is  conflicting,  a  verdict  based  iqran  the 
testimony  of  the  minority  of  the  wttneBses  wUl 
not  be  (ustorbed  by  this  court  od  error  or  ap- 
peal, unless  it  is  manifestly  wrong. 

8.Bdd   that  the  Instructions  fah-ly  snb- 
mltted  to  the  Jury  the  disputed  qaestion  of  fact 
in  the  case. 
(SrllabOB      the  Ooort) 

Error  to  district  conrt,  Sarpy  county; 
dariuoo.  Judge, 

ActlcMi  by  the  Howdl  Lumber  Cmnpasy 
against  Campbdl  &  Ue^son  on  accoimt 
There  was  Judgmoit  for  defendant!,  and 
plaintiff  brings  error.  Affirmed. 

Martin  Langdon,  for  plaintiff  in  oror.  C. 
L  Hover,  for  defendants  in  error. 

NORVAI..,  J.  This  suit  was  commenced 
In  the  ooimty  coort  by  the  How^  Lumber 
Company,  a  corporation,  against  Campbell 
ft  Deerson,  on  an  account  for  lumber  sold 
and  d^ivered.   From  a  verdict  and  Jud|^ 


ment  In  fftvor  of  defendants,  plalnttit  ai>- 
pealed  to  the  district  court,  where  the  de> 
fendants  again  obtained  a  vodlct,  and  Judg- 
ment was  rendered  thereon.  It  Is  undis- 
puted that  on  and  prior  to  December  30. 
1888,  defendants  were  Indebted  to  plaintiff 
in  the  sum  of  $647.82  for  inmbw  purchased 
by  the  fonper  of  the  latter.  The  defmse  In 
the  court  below,  as  well  as  here,  was  that 
the  account  had  been  settled  by  the  defend- 
ants' turning  over  to  plaintiff  farmers'  notes 
aggregating  tiie  sum  of  9650.06.  Plaintiff 
admits  receiving  notes  froln  defendants  to 
said  amount,  trat  Insists  they  were  accepted 
merely  as  c<^ateral  security  to  Hie  defend- 
ants* Ind^tednesB,  and  not  In  paymeait 
thereof.  The  testimony  Introduced  upon  the 
trial  on  behalf  of  plaintiff  is  to  the  effect  that 
on  the  30th  day  of  December,  1888,  James  E. 
Campbell,  one  of  the  firm  of  Campbell  A 
Deerscm,  t<a  the  purpose  of  securing  an  exten- 
sion of  the  time  of  payment  of  the  Indebted- 
ness, entered  Into  an  arrangement  with  Her- 
bert N.  Jewett,  manage  of  the  Howell  Lum- 
ber 0<Hnpany,  by  which  the  defendants  were 
to  driver  to  plaintiff,  as  cc^t^al  security, 
notes  to  the  amount  of  $1,000;  that  the  notes 
subsequently  turned  over  bj  Campbell  were 
received  under  said  contract;  and  that  all 
sums  collected  on  said  notes  have  been 
placed  to  the  credit  of  the  d^endants,  re- 
ducing their  Indebtedness  to  the  plaintiff  to 
the  sum  of  $416.07.  The  defmdant  Camp- 
bell, while  upon  the  witness  stand,  denied, 
in  totoy  making  any  sudi  arrangement,  but. 
on  the  other  hand,  testified  positively  and 
unequivocally  that  the  understanding  be- 
tween him  and  Jewett  was  that  he  should 
pay  the  account  with  farmers'  paper;  and 
In  pursuance  ot  such  arrangement,  and  as 
soon  as  he  ivocnred  the  notes,  they  were  de- 
livered to  the  How^  Ltimber  Company,  he 
takhig  reccdpts  therefor.  All  of  the  receipts 
except  (Hie  were  In  form  Uke  this:  "Received 
of  Campbdl  and  Deenwm  one  hundred  six 
and  96-100  d<^larB,  In  notes,  as  follows,  to 
wit:  •  ♦  •  [Signed]  B.  F.  Thomas."  One 
of  the  receipts  specified  that  the  note  tiiereln 
described  was  received  as  security  on  ac- 
count The  notes  were  indorsed  by  Camp- 
bell &  Deerson,  titber  "Protest  and  notice 
waived,"  or  "Protest  waived."  The  evi- 
dence would  have  lustifled  the  Jury  In  re~ 
turning  a  verdict  for  ^thep  party,  depending 
upon  which  set  of  witnesses  was  believed. 
The  c<mfllcting  testimony  has  been  submit- 
ted to  two  dlffermt  Juries,  and  each  time 
the  verdict  was  for  defendants.  Under  the 
circumstances,  we  do  not  fe^  warranted  In 
disturtring  tiie  verdict  as  being  against  the 
evidence,  although  the  greater  number  of 
witnesses  sustain  the  position  of  the  plaintiff, 
and  notwithstanding  we  might  not  have  de- 
cided as  did  the  Jury,  had  we  been  sitting  hi 
their  places.  PlaintifF  Is  not  without  rem- 
edy. It  has  recourse  against  d^mdants  by 
actitm  npoo  their  indwaementa  vpon  the 
notes. 
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CkKBpIaInt  Is  flude  of  certoln  tnBtrnctlflU 
to  the  Jmy,  iItb  at  ttie  raoaeBt  of  deCeDd.- 
anta,  Nos.  1  and  2  of  -wtiioli  being  aa  flol* 
Iowa:  "0.)  Xou  are  Inatnieted  tbat  tlie  oed- 
iWUty  <tf  tibe  wltnesees  la  a  vuestlon  ezclo- 
alvc^  the  Joy;  and  the  law  la  that, 
where  a  atuaber  of  -witneaeea  teaiitj  directly 
oppoaito  to  each  otfaoi-,  the  tmj  are  not 
bound  to  regard  the  w^ght  ta  the  erldenoe 
as  erenly  baianoed.  ^Oa  jary  hara  a  rlj^t 
to  detentttaie  tnm  the  appearaace  ef  the 
wltnesaee  on  the  atand,  thdr  maancr  of  taa- 
tifylug,  their  apparent  candor  and  falraeae, 
and  from  all  the  other  aorroonding  drcmn> 
ataacea  afpearfaig  on  the  trial,  -wtt- 
neeaea  are  more  Trorthy  of  credit^  and  to 
glre  credit  aocovdln^.  09  Ton  are  la- 
atnictad  that  the  testbnony  of  one  oredltde 
wltneaa  may  be  entitled  to  mere  weight  than 
the  teatimoDy  of  many  o&en,  tf»  aa  to  tfaoae 
wltpcceeo.  yoa  hare  renaon  to  bdlera,  and 
do  beUeve,  from  the  evidence  and  aU  the 
facts  before  yon,  12iat  anch  other  witneaaea 
tiare  knowingly  testified  tmtmtbfully,  and 
are  not  ooRoborated  by  other  credible  wl& 
neaaea,  at  by  dreonutaneea  prarcn  In  the 
caaa"  The  foregoing  an  abore  crltldam. 
They  not  only  atato  the  nde  correctly,  bat 
are  api^Ioabte  to  the  teatftmony.  The  ttedl- 
blllty  of  the  wttBoaaea  waa  alcaia  l!or  the  Jiny 
to  detanmtneb  and  "fiie  ahore  Inatmotiona  did 
not  anthorlse  the  tilna  of  fact  to  go  ontalde 
of  the  record,  aa  eaonad  for  plaintiff  con* 
tend*,  to  determine  irtileh  wttnoes  ehoold  be 
bebevod.  and  which  diabaUered.  The  wJt- 
nesaea  <«  one  Bide  bad  teatUad  to  a  state  of 
facts  entirely  oppoatte  to  that  rdated  by 
tboae  on  tba  odur  aide,  and  Jt  la  obrlona  mat 
the  Jary  could  aot.  If  they  readied  a  con- 
dnaion  at  all,  glra  all  the  -witneaaea  aqnal 
«redtt  A  greatw  nnnibflr  mt  poaona  had 
teetiflad  on  the  trial  on  behalf  <C  aoe  party 
than  did  on  the  other,  and,  la  -rtew  at  this 
fact,  It  waa  not  improper  to  ctanrge  the  Jury 
as  to  the  rules  for  detacaalntog  the  weight  to 
be  girai  emflicttng  erldaKa  The  Jnry  vas 
not  olrtlgad  to  dedda  tte  caae  by  a  connt  of 
witneaaea. 

Deflendaata*  request  stated  the  role  m  to 
their  U&UlUy  npcm  ibieir  indorsements  on 
the  notea.  It  watafaily  eotdd  not  bare  midM 
or  oMiAiaed  the  Jnry,  eapedaHy  when  eoosld- 
ered  in  connection  with  the  fourth  reqneat 
to  charge,  which  waa  given,  and  which  reads 
aa  follows:  "(4)  Ton  are  Instnicted  that  If 
yon  find,  from  the  erldenee^  that  the  defend- 
ants dellTered  to  the  i^idntlffs,  or  thetr 
agonts.  promissory  notes  In  the  snm  of  six 
hundred  fifty  and  6-100  d<^i:s.  hidorsed  "Pro- 
test vralved,"  and  that  the  plalntUTs,  or  their 
iiRentB,  accepted  the  same,  In  payment  of  the 
claim  which  the  plaintiff  had  against  the 
defendants,  then  your  Terdlct  should  be  for 
the  defendants."  The  issue  In  the  case  was 
whetbw  or  not  the  notes  were  accepted  and 
received  In  payment  of  plaintiff's  demand, 
and  the  durge  falriy  submitted  that  queetlna 
to  the  Jury.  By  an  Instruction  glT«a  by  the 


ooort  oa  Ita  own  maOon  tte  jnrr  wna  Md, 
la  effect  that  If  tha  intes  wwe  given  and 
received  aa  jwllatonil  eecnrlty,  the  plaintiff 
wan  cntttted  to  a  verdlet  Plaintiff  has  no 
just  ground  tar  complaint  of  the  chargeL  The 
judgment  Is  afflrmart.  The  other  Jodgea  eon- 
cur. 


jozj:^  i;<BAyiTT. 

(Sapreme  Coart  (rf  Nebraska.  Jan.  2;  18M.) 

Faoiobs  and  BsoKeas  —  CormikCT  roR  Colons- 
sioxe— SuFncmcT  or  Bvidshob. 

In  an  actlmi  by  a  real-«8tate  agent  to 
recover  a  commlsiion  alleged  to  have  been 
earned  by  himself,  la  pioearine  a  satufactory 
purchaser  of  the  real  property  at  the  defendant 
the  sole  matter  in  controTeray  haT-ing  been 
whether  payment  was  esaentialty  eondltiosed  up- 
on the  happening  of  a  anbsevuent  event,  the 
verdict  of  a  jury  upon  that  p<4nt,  being  sup- 
ported by  competent  evidence,  nnder  proper  in- 
Btmctlons  of  the  court  In  remeet  to  the  matters 
In  controvmy,  will  not  be  disturbed. 
<E(yUabu8  fay  the  Oonrt.) 

Errcnr  to  district  court,  Lancaster  comity; 
Hall«  Judge. 

Action  by  George  Leavltt  against  Ward 
B.  MHIs  to  recover  compensation  for  the  sale 
of  real^.  There  was  jndgment  for  plaln- 
tlfl,  and  dttfendant'lfflngs  error.  Affirmed. 

Mockett,  Balnbolt  *  Pol^  dor  plaintiff  In 
oETor.  Leese  A  Stewart,  for  d^endaat  In 
enw. 

RTAN,  Ow  Tlila  suit  was  brought  by  George 
Leavttt,  a  real^tate  agent  of  Llncrtn,  Neb., 
against  Ward  S.  Mills,  by  whom  Leavltt 
alleged  he  was  employed,  as  such  agent, 
to  sell  certain  lote  owned  by  BUUa.  on  teraw 
spectfled;  and  Leavltt  having,  as  he  averred, 
fully  oMupUed  with  all  prereqalsites  necea- 
aary  thv^  waa,  as  he  alleged,  enttaefl  ta 
recover  |1S0,  as  fair  compensation,  and  tn- 
terest  thereon,  for  his  said  sarvioea.  There 
aeema  to  be  no  otmtentWni  aada  Iqr  i^Ma- 
tiff  In  error,  ene^  as  to  wlietber  w  not 
aa  essential  part  of  the  oontzact  was  that 
Leavltt  was  to  receive  no  payment  vnleaa 
snffldent  was  paid  by  the  purchaser  to  serve 
that  punwse.  Upon  this  p<^t  the  ooort 
Instructed  the  Jury  as  follows: 

"If  you  believe  from  the  evidence  that  the 
defendant  agreed  to  pay  said  commission 
upon  getting  a  loan  on  the  several  houses 
and  lots,  and  If  yon  find  from  the  evidence 
that  said  loans  were  obtained,  then  your 
verdict  should  be  for  the  plaintiff  for  9180. 
with  Interest  at  7  per  cent  per  annum  from 
date  said  loans  were  obtained  to  February 
1,  1892,  the  first  day  of  this  term  of  coort" 

"If  you  beUeve  from  the  evidence  that 
by  agreement  of  the  parties  to  this  action 
the  said  oommlsslons  were  not  to  be  paid 
by  defendant  until  he  had  obtained  from 
the  pnndiaser,  Algur,  the  first  paynkente  to 
be  made  by  said  purdiaser  on  said  lota,  and 
U  you  find  flrom  the  evidence  tbat  audi  first 
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V^jnmtB  hare  not  yst  been  mode,  tben 
jvm  Tcrdlct  ihoaM  ba  fbp  defnduL" 

IfflwTGnlict  had  been  for  tbe  defendant.  It 
b  at  leaat  doubtfdi  vlwtber  or  not  tbe  Oat 
pangrapb  abore  qooted  vouH  have  Tttlafr 
-ed  It,  f or  plain tUTs  rigbt  of  meovwj  was 
tkerebj  goraned  by  cMuldenitlonB  rnncb 
Dazfmnr  tbu  mn  intver  vndcr  fba  eri* 
denee.  Wbaterrar  crltkAnna  mlffht  Jaetly  be 
■ade  n^aa  ttet  paracnQb  are  not  matnlal, 
for  In  any  event  only  the  defendant  In  er- 
ftr  could  eenplato.  The  eeeond  paragraph 
footed  Tery  fairly  stated  the  Jaw  aa  ap^- 
•caUe  to  the  defense  made  in  tbe  answer, 
and  had  the  sopport  of  snfBcient  erldenoe 
to  render  It  proper  to  be  given.  The  Te^ 
diet  at  the  Jury  thoeon  waa  fnUy  Justified, 
and  the  Jndsmoit  of  tbe  district  court  Is 
therefore  affirmed.  The  other  commissioners 
«OBCiir. 


DODOB  COUSTY  y.  KBHNITZ. 
<Bati«BwOovrt«(Kstaaaka.  Jan.  2.  UM.) 

BmUDT-^TOeMBXT. 

When  the  proper  comity  has  been  snb- 
'  ^tated  for  the  deceased  mother  of  a  baatard 
<iiild  aa  oomplEUnant  in  proceedinxa  nnder 
^Aapter  87,  Comp.  St,  the  JadKmeot  and  or- 
der of  the  eonrt  vpoa  a  T^^et  of  guilty  should 
reqntre  defendant  to  ^ve  security  to  laTe  the 
•eoonty  harmless  from  any  expenae  which  may 
tie  inmrred  in  Bopport  of  aald  child. 
(SrUabos  br  the  Court) 

On  rehearing.  Affirmed. 

Vot  former  rc^at,  see  48  N.  W.  226. 

MAXWBUi,  C.  J.  This  action  was 
tron^t  Lena  Vartta  agafiist  Kemnlts 
as  the  fiiilur  of  her  bastard  child.  The 
mother  died  while  tbe  action  was  pesMUng, 
and  the  cotmty  of  Dodge  was  mbetltnted  as 
fiBlntur  on  the  trial.  The  defendant  waa 
fmrnd  gnlKy.  Upon  error  proceedings  in 
ttls  court  thin  judgment  was  afflnned.  82 
Neb.  288;  dO  N.  W.  226.  A  motloa  tor  a 
rduarins  waa  afterwards  SDStalned,  and 
there  Is,  npon  such  rehearing,  presented  but 
«Be  qoastlMi  £or  omalderation,  and  that  Is 
the  Bofflctency  of  the  bond  reqtUred  by  the 
Jodgmoit  of  tbe  district  coort  The  eoo- 
ditlon  <rf  the  bond  prescribed  wna  that  the 
defenOaat  ''win  save  tbe  eoonty  of  Dodge 
tne  from  an  eipense  on  aoooont  of  tbe 
«9Port  Af  aald  bastard  ctdld."  Oobb, 
deMrerlng  the  opinion  of  this  court  on  a 
former  rertew  al  tUa  case,  (28  Nebw  224. 
44  N.  W.  184,)  saU  that,  though  the  actton 
had  ben  reyived  In  the  name  at  Dodge 
«JTOity,  every  proceeding  aboold  be  governed, 
so  ftr  aa  is  reotrired,  by  tbe  same  provl- 
lAooB  and  roles  of  law  aa  tibongb  It  had  never 
abated.  Section  6,  a  37,  Onnp.  St,  provides 
"that  in  case  tbe  Jury  find  the  defendant 
Wa^,  at  audi  aceosed  pvson  before  the 
trial  foafoai  in  court  tbat  itie  aMnaatloiL  Is 
*nie,  be  shall  be  adjudged  tbe  reputed  father 
4t  said  diUd  and  Aall  stand  charged  with 
v.67N.w,no.5— 25 
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the  maintenance  tbenot  In  jracfa  a  smn  or 
soma  aa  the  court  may  order  and  direct, 
with  payment  of  coats  of  proaacutlon,  and 
the  eonrt  shall  require  the  reputed  father  to 
give  secnrlty  to  perform  the  aftvesald  order 
and  In  ease  the  said  rqmted  fhtho:  sh^ 
natfeet  or  refow  to  give  security  as  a£or»> 
said  and  pay  tbe  oosta  of  ^roaecatkn  be 
shall  be  Qommltted  to  the  Jail  of  tbe  connty 
to  remabL  nntll  be  shall  o«nply  with  tbe 
order  of  flie  coml.*'  Sectton  2  of  tbe  some 
chapter  provktes  nhot;  when  any  woman 
baa  a  bastard  ddld  and  negleeta  to  bring  a 
■alt  for  its  maintenance,  or  commences  a 
salt  and  tails  to  laosecute  to  final  Jodgment, 
the  connty  eommlsslonws  in  any  county  tn- 
toeated  In  the  mspart  of  any  sticb  bastard 
child  where  snffldent  aeoortty  to  not  ottered 
to  save  the  eoonty  from  expense,  may  bring 
a  snlt  in  bdislf  of  Ite  cotmty  against  falm 
who  Is  aocosed  of  begetting  such  child,  or 
may  take  up  and  prosecute  a  snlt  begim  by 
the  mother  at  the  child."  It  will  thus  be 
aeon  that  the  ooontr  may  prosecute  'Vhen 
snflkdent  asimilty  la  not  offered  to  save  the 
county  ftvn  arpenaa**  If  a  saffidait  bond 
to  given  to  save  tbe  connty  fr<Mn  eaipenae 
bi  cartag  Cor  the  child,  the  potntlTe  fathw 
will  be  entMed  to  bto  liberty.  In  the  case 
at  bar  socta  bond  seems  to  bare  been  glvra. 
The  JndgDMOt  to  ttaer^irae  affirmed.  The 
olher  }a^^  eoncor. 


IffcBRmN  et  al.  t.  RILET  et  al. 
(Snpreme  Court  of  Nebraska.  Jan.  2,  1894.) 

JUDOMEKT— VaCATIOS  AT  SoBSEODBlIT  TeRH— Ap- 
PBAI.  VaOK  JCST1CB*8  COCBT  — NOTICT  OF  —  AT^ 

niiG&TiOK  to  Opih  Dbvauu. 

1.  A  dtotriet  court  li  without  poww  t» 
vacate  or  modify  it*  own  Jodgmenta  subsequent 
to  the  term  at  which  they  are  mtered,  except 
for  the  gronnds  enumerated  In  section  602  of 
the  Code. 

2.  When  an  af^eal  is  taken  to  the  district 
court  from  a  judgmrat  of  a  justice  of  tbe  peacc^ 
the  appellant  la  not  required  to  ^ve  notice  of 
the  appeal  to  his  adversary. 

8.  when  a  defendant  mores  to  vscate  a 
judgment  rendered  against  him  by  defauH,  he 
must  accompany  hia  appUcatim  with  an  an- 
swer setting  up  E  morftoiioQs  defenae  to  the 
action. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Douj^  coun^; 
Ferguson,  Judge. 

Action  by  Edward  HcBrien  and  Robert 
L.  Garter,  partners  as  McBriea  &  Carter, 
against  Ben  Blley  and  John  Rileyi  From  an 
order  vacating  a  default  judgment,  plaintiffs 
bring  error.  Reversed. 

Switsler  &  Mclntoeh,  for  plaintlfCs  In  ei^ 
ror.  Mahoney,  Mlnahan  &  Smyth,  for  de- 
fenda&ta  In  error. 

NOBVAIi,  J.  This  to  a  proceeding  In  er^ 
ror  to  review  on  orda  made  by  the  court 
below,  vacating  and  setting  aside  «  Judg^ 
mmt  I7  detaolt,  rendered  against  defend- 
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anti  In  error.  The  action  or^nated  before  a 
Justice  of  tbe  peace.  From  a  Judgment  In 
faror  of  defendant,,  plaintiffs  appealed  to 
the  district  court,  fllins  their  petition  tbere> 
in  on  the  8th  d^  of  Ausnst,  1890.  After- 
wards, at  the  Septembo'*  1890,  ^m  of  said 
conrt,  to  wit,  on  the  27th  day  of  Deonn- 
ber,  no  answer  having  been  filed,  a  Judgment 
by  default  was  rendered  against  defendants 
for  the  sum  of  $20e.2CK  Subsequently,  at  the 
May,  1801,  term  of  said  court,  and  on  the 
15th  day  vt  July,  defendants  filed  a  motion 
to  vacate  the  Judgment,  alleging  the  foilow- 
In  grounds:  (1)  Irregnlazity  In  obtaining 
the  Judgment;  that  said  defendants  never 
had  any  notice  of  the  application  of  platn- 
tifEs  test  a  default  and  judgment  in  ssld  cause; 
(3>  That  plalntlflli  <stc)  have  a  good  defoise 
to  the  amount  of  said  action.  The  motion 
was  supported  by  the  affldavlt  of  the  de- 
fendants, whlcb  stated,  In  snbstance,  tliat 
prior  to  July  11,  1891.  ntithw  of  the  def«id- 
ants  bad  any  notice  that  said  cause  had 
been  appealed,  or  that  any  proceedings  would 
be  or  had  been  taken  In  the  district  court 
in  said  action;  that  defendants  hare  a  good 
defense  to  the  suit;  that  John  BUcy  never 
had  any  dealings  w  transactions  with  plain- 
tiffs; and  that  Ben  Blley  la  Indebted  to  plaln- 
tiflb  upon  their  first  cause  of  action,  but  denies 
any  liability  upon  the  second  cause  of  action 
set  out  iQ  the  iietUion.  On  the  22d  day  of 
July,  1891,  the  court  sustained  the  motion, 
vacated  the  Judgment,  and  gave  defendants 
10  d^  in  which  to  answer,  to  whldi  order 
and  ruling  idalntUb  took  an  exception. 

It  will  be  noticed  that  the  nrder  vacating 
the  Judgment,  of  which  'complaint  is  now 
made,  was  entered  at  a  term  snbseooait  to 
the  one  at  whldi  the  Judgment  was  pro> 
nounced.  Tbi»  court  held,  In  Cailow  v.  O. 
Anltman  &  Oo.,  28  Neb.  072.  44  N.  W.  878. 
that  a  district  court  has  no  power  to  vacate 
or  modify  Its  own  Judgments  after  the  term 
at  whldi  they  are  entered,  except  for  the 
grounds  mentioned  In  section  602  ot  the 
Code;  and  there  can  be  no  doubt  of  the 
soundness  of  the  rule  thwe  announced.  The 
third  ground  fOr  setting  aside  a  Judgment 
after  the  term  enumerated  in  said  section 
Is  "mistake,  neglect,  or  omission  of  the  dak, 
or  irregularly  In  obtaining  a  Jodgment"  It 
is  obvious  that  defmdanta  were  not  entitled 
to  rdlef  under  said  section.  No  mistake,  neg- 
lect, at  omission  of  the  derk  of  the  district 
court  is  alleged.  There  was  no  tiregulariy 
In  procuring  the  Judgment  True,  the  de- 
fendants were  not  notified  that  plalntUb  had 
tak*rai  an  appeal  from  the  Judgment  of  the 
Justice  to  the  district  court  The  statute 
does  not  require  that  an  appellant  shall  ^ve 
notice  (tf  appeal  to  hla  adversary.  None 
was  therefore  required,  to  confer  Jnrlsdictkm 
upon  the  appellate  court  Bank  v.  Green,  8 
Neb.  297;  Schuyler  v.  Hanna,  28  Neb.  Wl, 
44  N.  W.  731.  There  Is  no  statninT  provi- 
sion requiring  a  plaintiff  to  give  notice  of  an 
application  for  a  default  and  Judgmrat.  The 


defendants  were  bound  to  take  notice  of  all- 
proceedings  In  the  case  after  the  appeal  was- 
docketed  In  the  district  court  Default  was 
not  entered  until  long  after  the  statu  tear 
time  for  filing  an  answer  had  elapsed.  De- 
fendants bdng  In  default  of  an  answer,  Jndg> 
meat  was  proporly  rendered  against  ttkem. 
Again,  the  defendants  fhlled  to  accompany 
th^r  moti(m  to  vacate  the  Judgment  witb- 
an  answw.  nds  was  necessary.  Spencer  t. 
Thlstie^  IS  Neb.  227,  18  N.  W.  214.  The  or- 
der of  the  district  court  1m  zewNd.  Ae- 
other  Judges  omcar. 


LEVI  et  al.  v.  FRED. 

(Supreme  Oonrt  of  Nebraska.  Jan.  2,  1894.) 

Ambndhbnt  or  Fludinob  after  Appeal  vroit 
Jdstioi'b  Coubt— Waiveh  of  OBJBcnon — Rb- 

VIEVINO  INSTBUCTIONB. 

1.  It  !■  a  well-Kttled  rale  in  this  state  that 
an  appeal  to  the  district  court  mast  be  tried  oa^ 
the  same  IsBoeB  as  in  the  court  from  whldk  the 
VWsal  was  taken. 

2.  An  objection  that  a  petition  filed  In  the 
district  cOQFt  introduced  a  new  cause  of  action- 
will  not  be  considered  b7  this  coort  where  it 
appears  that  no  objection  was  made  or  ecc^  . 
tfon  taken  on  that  ground  until  after  the  trial 
Id  the  lower  court 

8.  While,  on  appeal  to  the  district  court, 
the  plaintiff  mast  prosecute  the  same  cause  of 
action  as  in  the  court  of  original  jurlBdiction, 

Jet,  in  drafting  his  petitiou.  be  la  not  con- 
ned to  the  allegations  contained  In  his  plead- 
ing In  the  court  below,  so  lone  as  the  identity 
of  the  original  cause  oi  action  is  preserred. 

4.  Instructions  will  not  be  reviewed  by  this 
court  where  no  excq;itions  were  takn  1^  tb» 
party  complaining  at  the  time  the  charge  was 
read  to  the  Jury. 
(SyUabus  by  the  Conrt) 

Error  to  district  court,  Douglas  coonly;. 
Irvine,  Judge. 

Action  by  David  Fred  against  Henry  Ijufi 
and  another  tw  breach  of  contract  FlaintUt 
had  Judgm^t,  and  defendants  turlng  omm. 
Affirmed. 

Cnnas.  Offntt,  tat  plaintiffs  in  error.  81a*- 
baui^  Lane  ft  Bush,  for  defendant  Id  error: 

NOBVAL,  J.  nils  was  an  action  fu>  dam- 
ages for  breach  of  contract,  brought  by 
David  VreA  against  Henry  Levi  and  Davis 
SkoUnkowAi,  befnre  a  Justice  of  the  peact>. 
From  a  Judginoit  in  plabiUff's  ftver  tlie  da* 
fsndants  appealed  to  the  district  eonrt,  where 
Fred  obtained  a  Judgment  against  the  defend- 
ant SkoUnkowskl.  After  the  Betecticm  of  the 
Jury  in  the  district  court,  plaintiff  was  per- 
mitted to  file  an  amoided  petition,  and  tUs 
ruling  of  the  cotut  Is  ssidgned  as  error.  It 
Is  Insleted  by  oonnsel  fOr  ^alntifb  In  error 
that  the  amended  petition  introduced  a  new 
and  different  csnae  of  action  from  that  tried 
In  the  Justice  conrt  The  prlndple  haa  been 
frequently  stated  in  the  dedstons  of  tUa  ooort 
that  a  party  has  a  right  to  have  Ute  action 
tried  on  the  same  Issues  as  In  the  court  from 
wfatdi  the  aiweal  was  taken.  But  this  la  a 
right  that  can  be  waived.   Tbe  obtJectiosK 
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to  be  araOablet  mnat  be  made  at  the  proper 
time.  Tbe  defendants  below  did  not  at  tbe 
time  atate  any  groond  <a  objection  to  the  fil- 
ing of  the  amended  petition,  but  ■Imply  ez- 
«!pted  to  the  ruling  bdng  made.  It  waa  in 
the  motion  fw  a  new  trial  that  complaint 
V88  firet  made  Uiat  the  Issues  had  been 
changed.  A  party  will  not  be  itermltted  to 
wait  nntU  he  ascertaina  that  the  verdict  Is 
against  him,  and  then  urge  that  the  Identity 
of  the  tenes  was  not  preserved  on  appeal 
SUmesB  to  tbe  trial  osort  and  the  oppoBite 
party  rsQidres  that  the  okdection  should  be 
nrged  at  tbe  earliest  opportuulty.  O'Leary 
r.  Iskey,  12  Neb.  136,  10  N.  W.  676;  Sawyer 
r.  Brown,  17  Neb.  171,  22  N.  W.  956.  The 
rule  which  forbids  new  Issues  being  raised 
In  an  appellate  court  has  not  been  Tii^ted 
in  this  case.  Ihe  cause  of  action  set  up  In 
the  amended  petition  is  tiie  same  as  declared 
on  before  tbe  justice.  It  is  true  the  fbcts 
are  more  folly  stated  in  the  amended  peti- 
tion than  In  the  bill  of  parttcnlars,  bat  the 
Identity  of  the  cause  of  actltm  was  preserred. 
TWs  was  all  that  was  required.  Sells  v.  Hag- 
gard, 21  Neb.  867,  82  N.  W.  6&  Tbe  Original 
petition  tailed  to  state  snffldait  fWjta  to  en- 
title plaintiff  to  a  judgment  against  Henry 
Levi  This  defect  was  covered  by  proper 
auctions  in  the  amended  pleading.  The 
only  poiBon  affected  by  the  amendmoit  waa 
Levi,  and,  as  the  vardlct  was  In  his  favor, 
DO  one  was  prejudiced  by  pemdtting  an 
amendmait  to  be  made.  Ootuplalnt  is  made 
that  certain  InstmcUons  were  misleading  and 
ivejudldal  to  the  rights  of  plalntUBs  in  enor. 
Objections  to  the  charge  d  the  court  cannot 
be  consfdered,  for  tiie  reamm  no  exceptions 
were  taken  by  tbe  party  nvw  complalnhig 
at  ttte  time  tiie  InstmctlonB  wore  read  to  the 
Jniy.  The  coiIy  excepttons  In  the  coort  be- 
low to  fbib  charge  were  taken  by  defendant  In 
errw.  There  being  no  reversible  mor  in 
title  rectvd,  the  judgment  of  the  court  below 
Is  aflBrmed.   The  other  judges  coaaa. 


DUNN  V.  DEITZ. 

(Bnpseine  Ooort  of  Netttaska.  Jan.  2, 1804.) 

ArpsAi.— SuFPioiBiroT  of  Evidbitob. 

The  onir  assIgDment  of  error  In  this 
case  being  that  the  trial  Jadge  was  wrong  in 
a  certain  conclusion  'of  fact,  the  evidMice 
examined,  and  Mtd  to  support  the  court's  find- 
ing, and  its  decree  affirmed. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Lancaster  county: 

Hall,  Judge. 
Action  by  Charles  N.  Deltz  against  Frank 
Dunn  and  othwi  to  enfcnrce  a  lien  tor 
materlala  furnished.  From  a  decree  tor 
irialnttfT,  defendant  I>unn  brings  wror.  Af- 
firmed. 

Adams  A  Scott,  plaintiff  In  aror.  Tal- 
bot *  Bryan  and  T.  8.  AllMt,  fbr  defendant 
in  error. 


ItAQAN,  O.  Charles  N.  Deltz  brought 
suit  to  the  district  court  of  Lancaster  coun- 
ty against  WUmer,  Mayes,  Frank  L.  Dunn, 
and  othOTS  to  foreclose  a  lien  for  material 
furnished  to  build  a  honse  on  lot  9,  block  3, 
Sherwln's  additl(Mi  to  tbe  dty  of  Lincoln, 
The  lien  of  Deltz  was  filed  aa  the  15th  day 
of  August,  1888.  Dunn  held  a  mortgage 
against  the  same  prop^ty,  executed  to  him 
by  tbe  owno*.  Mayes,  and  filed  in  the  office 
of  the  register  of  deeds  on  the  Slst  day  ot 
May,  1889.  Dunn  defraided  against  Delta's 
lien  on  the  ground  that  the  material  men- 
tioned In  the  ilea  In  suit  did  not  go  into  the 
honse  built  on  lot  9,  but  went  into  a  house 
built  by  Mayes  on  lot  1,  block  2,  Sherwln's 
addition,  and  that  his  (Dnnn's)  mortgage 
was  a  first  lloi  cm  lot  9,  blo<^  8.  Afayes 
made  no  defense.  The  court  tound  tbat  the 
material  mentioned  in  tlie  lien  entered  into 
the  ctmstmctlon  of  the  house  on  lot  9,  KoA 
8,  and  that  Delta  bad  a  first  lien  on  the 
property.  From  this  finding  and  decree, 
Dunn  prosecutes  error.  His  connsd  sf^: 
*^e  Insist  that  in  this  case  there  was  no 
evidence  showing  that  the  inmber  mentlMied 
In  the  mechanic's  Uen,  or  any  part  of  it,  ever 
wokt  Into  the  bnildlng  oa  lot  9,  block  8,  but 
that  the  testimony  all  shows  that  the  mate- 
rial went  Into  lot  1,  blodc  2."  We  have 
carefully  read  all  the  evidence,  and  cannot 
agree  that  ttaa«  la  no  evidence  to  suppMl 
the  court's  finding.  We  tbink  It  Is  sup- 
ported by  competent  evldoice*  and  tbertfwe 
we  cannot  disturb  it.  Tliere  Is  no  question 
of  law  tnvotred  In  the  case,  and  the  decree 
of  the  district  court  Is  affirmed.  Tbe  other 
commissi onm  concur. 


BITTiSNHOUSH  v.  BI6EL0W  et  aL 
(Snpreme  Court  of  Nebraska.  Jan.  2, 1894.) 
Taxation— BquALiZATioK— Cities  or  Piasr  Class. 

In  dties  which  contain  10,000  inhabit- 
ants, the  taxes  must  be  equalised  by  the  town 
board,  and  the  appointment  of  a  derk  of  sndi 
board  Is  not  illegal  and  nnaathorized. 
(Syllabos  by  the  Court) 
Original  action  by  Charles  C.  Rittenhouse 
against  O.  B.  Blgelow,  clerk,  and  J.  H. 
Fleming,  treasurer,  of  Adams  county,  for 
injunction.  Dismissed. 

Tibbets,  Morey  &  Ferris,  for  plaintiff. 
Geo.  H.  Hastings,  Atty.  Gea^  B.  F.  Smith, 
and  W.  P.  McCreary.  tor  defraidants. 

MAXWBLI^aJ.  Ibis  la  an  action  brou^t 
the  pUlntlfl  against  tbe  defendants  to  re- 
strain the  enfMcement  of  a  tax  alleged  to 
be  void.  Hastings  Is  a  dty  which,  accor^ng 
to  the  last  census,  nmtalned  more  than  10,000 
InbaUtanta.  Tbe  county  of  Adams  la  under 
township  organise  tloo,  and  Hastings  consti- 
tutes a  towndilp.  On  the  12tb  of  July,  tBOS, 
the  township  board  of  Hastings  appointed 
a  clerk  and  treasurer,  and  taxes  were  there- 
upon  levied  on  the  property  of  the  dly  U 
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imy  for  the  surrlces  of  said  <^cers,  and  these 
are  the  Illegal  taxes  oomplalned  of.  Section 
4.  art  4,  c.  18,  Comp.  St  1S0S,  proTldes  "that 
In  wards  <^  dttes  of  the  first  class  and  second 
rtose,  whose  limits  are  cooctenslTe  with  pre- 
dncts,  the  electors  thereof  shall  only  (duxne 
■upervlaors,  assessors,  and  J  edges  and  data 
of  election.  Sectloo  S  of  the  same  chapter 
KOTldes:  "No  cltj  of  over  6,000  Inhabitants 
shall  be  Included  within  Oie  corporate  limits 
of  any  township,  but  the  territory  occopied 
by  snch  city  of  orer  6,000  inhabitants  ahall 
cfxuttltate  a  town  the  name  of  such  dty 
for  the  purpose  of  town  meetlDgs  and  ar- 
ganlaation  as  herdnafter  provided."  Seetkm 
42  of  the  same  Is  as  f<rilows:  "Assistant 
supervisors,  and  supervisors  elected  In  the 
eities  of  the  first  and  second  dass,  shall  have 
BO  power  or  duties  as  town  officers,  bat  sball 
be  members  of  the  county  boaM  of  their 
respective  counties,  and  shall  bare  aikd  cb- 
ioy  the  same  powers  and  rights  as  other 
ai«nber&"  Sectton  62  provides:  "Voae  at 
the  provlfllaDB  of  this  act  In  regard  to  meet- 
ing of  electors  of  their  respective  towns  and 
their  powers  shall  ap^  to  towns  whose 
limits  are  coextensive  with  dtlee  of  the  first 
and  second  class*  bat  sndi  dtles  and  the  in- 
liabltaats  there^  ahall  coatlinie  to  be  gar- 
emed  by  the  laws  specially  apidlcable  there- 
to, with  such  power  only  as  conferred  by  law 
MT  election  in  the  auoslng  of  supervisors,  as- 
sessors, Jndges  and  clarta  of  election  and 
other  connty  offioers."  Sectlini  62,  art  1,  e. 
18,  la  as  follows:  "Tbe  comity  boards  of 
the  several  counties  in  this  state  that  may 
adopt  township  wganizatlon  ahall  be  com- 
posed of  the  supervisors  of  the  organlsad 
townships  thereof,  and  the  supervisors  from 
cities  of  tbe  first  and  second  class  and  vil- 
lages; such  supervisors  shall  hold  two  regu- 
lar meetings  in  each  year  at  the  comity  seat 
in  their  respective  counties,  for  the  transac- 
tion of  general  business  as  a  board  (tf  super- 
visors. They  may  hold  special  meetings  at 
such  times  as  they  may  find  convenient,  and 
sfaaU  have  power  to  adjourn  from  time  to 
time  as  they  may  deem  necessary.  They 
may  also  hold  such  other  meetings  as  ore  by 
law  iHwided."  In  1891  the  legislature 
amended  the  general  election  law  by  provid- 
ing that.  In  counties  under  township  organi- 
zation, "one  town  derk,  one  town  treasurer, 
three  judges  and  two  derks  of  electifm,  one 
assessor,  and  one  oversew  of  highways  fw 
each  road  district  shall  be  elected  annually 
thereafter,  and  two  Justices  of  tbe  peace  and 
two  constables  shall  be  elected  at  said  elec- 
tion, and  every  second  year  tho^fta*.  ex- 
cept as  hereafter  In  this  section  provided, 
and  at  said  election  one  supervisor  shall  be 
elected  In  each  township,"  et&  "In  each  dty 
and  village  having  1,000  tohabltants  or  over, 
(me  supo'vlsw  at  large  and  one  additional 
supervisor  for  each  4,000  Inhabitants  therein, 
one  a8aess<»',  three  Judges  and  two  derks 
of  dectioo."  Laws  1891.  pp.  236,  2:t7.  Sec- 
tion 148,  art  1*  c.  14,  Comp.  St,  provides 


"that  In  oil  dtles  of  the  second  class  in  the 
stato  In  counties  imder  township  wganiza- 
tion  and  In  comities  that  may  come  under 
snch  organisation,  the  dty  council  and  su- 
pervisors of  such  dtles  shall  constitute  a 
board  of  equalisation  for  snch  dty,  whose 
duty  It  idiall  be  to  meet  and  eqtiallze  the  as- 
sessments of  such  dty  at  tbe  same  time  and 
in  the  same  manner  as  now  provided  by  law 
for  townships  in  counties  under  township 
organisation."  Section  62,  c  77,  is  as  fol- 
lows: "In  cotmties  under  township  o^ni- 
zation.  the  assessor,  with  bis  assessment 
book  and  the  acbednles  and  statements  of 
property  hy  him  assessed,  together  with  the 
town  board,  sball  meet  on  the  first  Monday 
t>f  June,  for  the  purpose  of  revlewtng  the  as- 
sessment of  prt^rty  of  said  town.  And  <m 
the  api^catton  of  any  person  considering 
himsdf  aggrieved  or  who  shall  complain  that 
the  property  of  another  Is  assessed  too  low, 
they  shall  review  tiie  assessment  and  cw 
rect  the  same  as  shall  appear  to  tlkem  Just 
No  complaint  that  anothor  Is  aaseeaed  too 
low  shall  be  acted  upon  on  til  the  person  so 
assessed,  or  his  agent,  shall  be  notified  of 
such  complaint,  if  a  resident  of  the  connty." 
There  la  also  a  provision  "that  In  eadi  town 
the  supervisor,  town  derk,  and  Justices  of 
the  peace  of  the  town  shall  constitute  the 
town  board."  Oomp.  SL  c.  18,  art  4.  I 
47.  It  will  thus  be  seen  that  there  la  no 
special  iffovlBlon  for  etiuaUzlng  assessments 
In  dties  of  the  first  dass,  which  Hastings 
Is.  Section  62,  e:  77,  therefbre,  provides  the 
only  mode  for  eqtialising'  taxes  In  dties  of 
the  first  dass  havhig  10^000  Inhabitants.  Tbe 
plaintiff,  therefore,  la  not  entiUed  to  any  re- 
lief, BO  far  as  tbe  action  rdates  to  the  dak, 
and  the  action  Is  dismissed.  Judgment  ao- 
oordiogty.   The  other  judges  concur. 


UAXW&LL  T.  HIGJOINS  et  al. 

(Supreme  Court  of  Nebraska.  Jan.  8, 18M,) 

Etidbncb— Record  of  Dbio  — QpisnHO  Titli— 
PlBADINOB— CONSTRCCTION  ov  Dbbd  —  ADTsass 

POBSESBION — BSTOFFBL. 

1.  The  record  of  a  deed  is  not  admissible 
In  evidence,  unless  the  certificate  of  acknowl- 
edgment is  Bubstantially  in  acoordanoa  with 
the  statute. 

2.  FactB  pleaded  in  a  petition  will  be  taken 
as  admitted,  where  not  spedfically  de^ed  in 
tiie  answer,  and  the  answer  avers,  as  to  such 
facts,  that  the  defendants,  for  want  of  knowl- 
edge, neither  admit  nor  doiy  the  averments  of 
tbe  petition. 

3.  A  conveyance  to  two  or  nune  persons 
Bot  acting  In  a  fidndary  capadty  will  be  pre- 
sumed to  create  a  tenancy  in  common,  and  not 
a  Joint  tenancy. 

4.  Where  one  has  been  In  poasesslon  of 
land,  daiming  ownerditp,  and  jtMmits  the  land 
to  be  Bold  for  taxes,  and  the  graotae  in  the 
tax  deed,  although  It  was  v(^d  on  its  fiace,  ea- 
ters into  possession,  and  remains  in  WKses- 
sion  for  a  period  of  more  than  a  year,  snch  ik>8- 
sesaioD  interrupts  that  of  the  prior  occupant 

G.  Where  a  claimant  of  land  acts  under 
a  power  of  attorney  from  ao  adverse  daim- 
aot,  and  as  sodi  attorney  leases  the  land  in 
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tlw  nma  «f  th«  advuM  dalmant  be  and  Uc 
KimnteM  art  by  an^  acts  estowed  fnua  a»- 
sertinK  that  the  possesaitm  of  tba  tenant  in- 
ured to  him,  and  not  to  the  adverse  claimant. 

A,  On«  cannot  in  tbe  aanw  action  to  qolet 
Htle,  usert  against  <me  defendant  that  convej^ 
ances  to  inch  defendant  were  advene  to  plaio- 
tifTs  title,  and  a  cload  thereon,  and  ask  tliat 
they  be  canceled,  and,  against  another  defend- 
ant, assert  t^at  the  possaasioii  of  the  firat  de- 
fendant was  in  Babordinatten  to  j^alBttffs  title, 
and  a  link  in  the  eatablishmmt  of  advene  poa> 
session. 
(Syllabas  by  the  Conrt) 

Appeal  from  district  court.  Dongias  oowaty; 
Wakelc7,  Judge. 

ActioQ  by  Wmtam  J.  Maxwell  against 
Stephen  Hewitt  Hisgins  and  otben  to  ouiet 
title.  From  the  decree  raidered,  plnlntwr  ap- 
peals. Afllrmed. 

GornlBb  &  BoberfeKm  and  Jaa.  V.  Horton, 
for  appellant  A.  S.  Qrarchlll,  far  appeikes. 

UtVlNE,  &  ThiB  was  a  aolt  to  qnlet  tttle 
to  block  21,  Weat  OmaAa.  It  -was  orlgtaally 
began  by  HaseweU  agabiat  St^hen  Hewitt 
HIgglna,  Maurice  J.  McKelllffOQ,  tbe  tm- 
known  hetxs  of  EOlen  McKrillgoa,  the  un- 
known hdrs  of  Ifdittable  HIggins,  and  tbe 
nnkBown  taelra  of  If.  Swlnny.  Tbe  ottghuH 
petition  aUeged  title  in  the  plaintlft,  as  f<^ 
^owa:  That  on  January  9,  1867,  Stepben 
Hewitt  HiggtDB  and  Mebltable  Hlggtaa  be- 
came Jo/tat  owners  of  tbe  land;  tbat  dnrlng 
1887  Mebltable  Hlgglns  died  Inteetate;  tbat 
OB  Jannarr  27,  1870,  Stephen  Hewitt  Hlg- 
flna  coitT«gred  to  Maurice  J.  HcKelllgoa. 
and  on  E^bmary  11,  1887,  McKelllgon  con- 
Teyed  «to  plalntlft;  tbat,  from  1870  until 
Hie  conTcgranca  to  plaintiff,  McKdHgtm  re- 
mained In  the  cmtlnuoas  and  uninterrupted 
posseaaloQ  of  the  land;  tbat,  dnce  Ifte  con- 
veyance to  plalntift,  plaintiff  bad  remained 
In  peaceful  and  aidet  poBseaston  thweof. 
The  petition  further  alleged  that  on  March 
4,  1878,  tbe  treasurer  of  Douglas  county  ex- 
ecuted a  deed  to  M.  Swinny  for  the  taxes  of 
1S74;  tbat  tbe  tax  deed  waa  Tfdd,  for  con- 
tain reasons  set  out  In  the  petition;  tbat 
Bwlnny  died  Intestate,  and  tbat  CM>ta1n  per- 
aona  claiming  to  be  ber  belrs  «mveyed,  bj  a 
aaiea  of  oooTeyances,  to  Ellen  McKelltgon; 
that  Bllen  MeKdllgon  died  testate,  by 
ber  will  attempting  to  devise  to  tbe  chil- 
dren of  Maurice  McKelllgon.  .The  petition 
pnyed  tbat  flie  tax  deed,  and  other  deeds 
made  In  pursnanee  thereof,  be  dndared  void. 
Upra  January  18,  1880,  a  motion  was  made 
by  Laura  JoUlffe,  Samuel  B.  Price,  Jr.,  and 
Bdward  Sayre,  asking  that  they  be  made 
parties  defendant  No  order  seems  to  bare 
been  made  upon  thla  motion,  but  upon  Feb- 
ruary 15,  1800^  an  order  waa  made^  granting 
tbe  plaintiff  leave  to  file  a  supplemental  peti- 
tion making  these  persons  defendanta.  This 
supplemental  petltton  alleged.  In  brM,  that 
Price,  Sayre,  Laura  JolUflTe.  Sarah  A.  Selden, 
and  Mebltable  Hlgglna  had  anui^red  to  east 
a  cloud  upcm  idalntlff*s  title,  and  in  pur* 
soanca  of  ttuit  conspiracy  a  deed  bad  baen 
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nude  Ijj  Sarah  A.  SeMen  to  Meltable  Hlg- 
glna, 4tf  an  undlTlded  one-half  of  tbe  property^ 
and  that  thereafter  certain  ottaer  deeds  were 
executed,  set  forth  In  particular,  whereby  It 
was  attempted  to  eonv^  this  Interest  t» 
Price,  Sayre.  and  JoUUTs.  It  Is  furtho*  al- 
leged tbat  all  of  Sarah  Selden's  title  bad 
t»era  conveyed  to  Mehitable  Biggins  and 
Stephen  Hewitt  Hlgglns  January  9,  1807,  bat 
the  deed  of  conveyance  waa  defective  la 
admowledgment,  tbrongh  a  derlcal  error 
only;  that  Mebltable  Hlgglna  nev«  had  any 
equitable  title,  but  that  Stepben  Hewitt  Hlg- 
^B8  paid  all  the  porcbase  money  for  the 
property;  and  Oat  tte  subsequent  deeds 
to  tbe  new  defendants  wm  made  witbont 
coBBlderatlai,  and  with  notice  of  tbe  facta. 
The  snpplenental  petltfcm  also  averred  peace- 
able^ oontlBuoas,  open,  notorious  possession 
te  i^abrtlff  and  Ma  grantor  from  Mi^  17, 
ISflOi  and  ^ayed  for  on  annunn»nt  of  tbe 
deeds  from  Sarah  Setden  to  Mutable  Hlgglna, 
and  Bubasqaent  deeds  in  that  diatn  of  tlfle. 
Tbe  new  dtfendanta,  Frtee,  Sayv^  and  Jol- 
Ilffe^  answered,  alleging  tliat  Mebltable  Hlg- 
glns was  the  owner  until  December  17, 1S88, 
when  she  conveyed  to JfdHffe.  Theyadmlttiie 
tax  deed  waa  voM,  aeny  the  possession  of 
plaintiff  and  his  grantor,  aver  that  they 
bought  fer  value  and  without  notice,  and  ask 
ftir  an  estaUlsbment  of  tbeir  title  to  an  nn- 
divided  one-halC.  The  repir  Is  quite  long, 
but  amounts  to  a  reasaertlon  of  tiie  aHega^ 
tlons  of  the  snpidemental  iretltlon,  a  denial 
of  aU  other  facts  alleged  in  flie  answer,  and 
the  pleading  of  certahi  other  fitets,  not  nec- 
esssTjr  here  to  notice  in  detail.  The  decree 
recites  that  the  cause  was  heard  on  tbe  snp- 
plemental  petition,  tbe  answer  of  JolUfte, 
Price,  and  Sayre,  and  tbe  reply  thereto,  and 
the  evidence.  It  finds  for  the  defendants 
named,  aa  to  the  undivided  onehalf,  quiets 
the  title  of  that  one-half  Interest  in  those 
defendants,  and  the  other  one-half  in  tbe 
plabitlff.  The  foregoing  statement  of  tbe 
pleadlttga  dlacloses  a  aomewbat  compncated 
state  of  tide,  and  a  rather  anomnlons  aeri&i 
of  Issues.  Their  statement  has  been  neces- 
sary, because  of  tbe  Importsnce  of  the  plead- 
ings, in  determining  some  of  tbe  qnesti(nis 
arising  in  the  case.  In  Its  further  ctmidder- 
atlni,  it  will  be  convenient  to  foltow  <Hit  the 
title  aa  diaclosed  by  the  pleadings  and  evi- 
denoe^  vritb  occasional  references  to  aver- 
ments not  heretofore  stated. 

It  appears  loferentlally  from  the  plead- 
ings, and  directly  by  a  formal  admission  In 
the  bill  of  exceptions,  tbat  one  Oscar  B. 
Selten  WIS  tbe  patentee  oi  the  land  In  con- 
troveray.  There  waa  offered  in  evidence  the 
record  of  a  deed  dated  January  v,  18G7,  from 
Oscar  B.  Selden  and  wife,  purporting  to  con- 
vey the  land  to  Mdittable  Hifnflns  and  Ste- 
phen Hewitt  Hlgglns.  This  record  was  ob- 
jected to,  and  properly  excluded,  for  the 
reason  that  the  deed  appeared  to  have  been 
acknowledged  by  the  grantees,  and  not  by 
the  grantota.  nils  deed  Is  not  v»y  material. 
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how«rer,  because  it  appean  from  the  ansvtr 
of  tbe  defendants  that  they  claim  a  one- 
half  Interest  imdw  Mehltable  Hlggins.  Tte 
deed  Is  pleaded  In  the  pettttpn,  and  tbsre  Is 
no  denial  of  its  encntlon  in  the  answa,  Init, 
on  the  c<KitiaT7,  an  aTennent  that  the  de- 
fendants, not  knowing  tiie  facts,  ndther 
admit  not  deny  the  allesatlms  of  the  petl> 
tion  in  regard  to  conveyancea  therein  al- 
leged. Tbe  deed  must  thovfore  be  taken  aa 
admitted.  Tbe  rep^  aros  that  MehltaUe 
Himins  and  Stephen  Hewitt  Hlggins  were 
coparcoias  or  joint  teoantSi  and  not  tenants 
in  conumm.  Thae  Is  not  a  partide  of  vrl- 
denoe  to  establlafa  sneh  &cts.  In  the  United 
States,  joint  tenancies  are  not  farored.  and 
except  in  case  of  trustees,  or  otliers  acting 
in  a  fidndaty  capacity,  an  estate  in  two  or 
more  penons  Is  senoally  ccmstmed  es  a 
tenancy  in  common,  where  Joint  tenancies 
hare  not  been  ab<dished  by  statote.  Tied. 
Real  Prop.  |  2B7,  and  cases  cited.  It  would 
OierefOTe  be  prenimed  Oiat  Stephoi  ^wltt 
Hlggins  and  Mehltable  Hlggins  w«e  tenants 
in  common;  but  tbe  distinction  is  of  donbtfol 
Importance  In  view  of  ttie  fact,  clearly 
tabllsbed.  that  Mehltable  Higgins  was  not 
dead  at  the  time  of 'tbe  cour^uioe  next  re- 
ferred ta 

It  is  also  allied  in  the  SQpplemental  pe- 
tition that  Stephen  Hewitt  Hlggins  paid  aU 
tbe  pnrdiase  price  to  Sdden,  and  that  Me- 
hltalrie  Hlggins  nerer  bad  any  eqnitalite  in- 
terest in  tbe  property.  In  the  teptjF  tboM 
allegatiims  are  modified  pleading  tliat  tbe 
money  was  paid  by  "  Higglna"  and  Ste- 
phen Hewitt  Hlggha.  There  Is  no  evidence 
In  support  of  either  at  these  aTfflmenta.  Up- 
on tbe  contrary,  tlie  testimony  of  Mdiltable 
Hlggins,  which  stands  •  uncontradicted.  Is 
that  a  cimslderaUe  portion— [nobably  the 
greats  portion— of  the  purchase  money  was 
paid  out  of  her  own  funds.  In  1867,  then, 
Mehltable  Hlggins  and  Stephen  ^witt  Blf^ 
gins  became,  legally  and  equitaUy,  tenants 
in  common  of  ttie  property.  In  May,  1869, 
a  bond  for  a  deed  was  executed  1^  Stephen 
Hewitt  Hlggins  wheret^  be  bound  blmscU 
to  conr^  tbe  entire  estate  to  Blanrloe  J. 
McKelligon,  and  upon  January  27, 1870,  Ste- 
phen Hewitt  Hlgs^  »ecuted  to  Maurice  J. 
McKelligon  a  deed  purporting  to  conv^  to 
him  tbe  entire  estate.  In  1887  McKdligon 
executed  a  deed  to  plalntlir,  purp(ntiii«  to 
convey  to  him  the  entire  estate.  From  what 
has  bem  said,  it  is  clear  that  McKelligon 
acquired  from  Hlggins,  and  conveyed  to 
plaintiff,  on^  an  undivided  one-half  inter- 
est, and  plaintifl  lias  no  other  paper  titte. 
A  paper  title  to  the  otlier  undivided  one* 
half  Is  established  in  tbe  defendants  by  a 
series  of  deeds  not  necessary  to  recite  in 
detail,  but  Ikeginnlng  with  one  dated  Decem- 
ber 17, 1888^  from  Mebitable  Hlggins  to  Lau- 
ra JoUiff&  niere  Is  also  in  this  chain  a  deed 
from  Sarah  Selden,  widow  and  sole  devisee 
of  Oscar  Bw  S^en,  to  Mehltable  Hlggins. 
This  pnrpc^  to  convey  tbe  whole  estate, 


I  but  must  be  rejected  as  immaterial  because 
'  of  the  conv^ance  in  1867  to  tbe  Hlgglnscs, 
standing  admitted  by  the  pleadings.  So  far, 
'  tiien,  as  the  paper  title  is  concerned,  one- 
bslf  was  thus  far  shown  in  ttie  pbilntil^ 
j  and  the  other  one-half  in  ibe  defendants,  as 
{  establidied  by  tbe  decree.  Tbe  pUUntlff 
I  daims,  liowever,  tlUe  to  the  whole,  by  ad- 
;  verse  possession.  Tbe  evidence  shows  quite 
clearly  that  McKdllgon,  at  Ibe  time  be  took 
the  conveyance  from  Hlggins,  and  probably 
in  1870,  went  into  possession  of  the  land, 
Uved  upon  it  for  some  time  himself,  leased 
It  to  different  tenants,  and  tliat  it  was  oc- 
culted, either  actual  residence,  or  by 
tenants  cultivating  the  land,  with  such  occa- 
donal  brief  intervals  as  wen  required  by 
changes  in  tenants,  and  without  interruption 
on  the  part  of  advene  claimants,  until  1878. 
It  may  also  be  assumed,  for  the  ptirpoaes  of 
this  esse,  that  a  oraTcyance  by  one  of  two 
tenants  In  common,  poipwtlng  to  convey 
Uie  whole  estate^  tbe  tfladjog  of  the  deed  on 
noaeit  and  possessifm  taken  by  tbe  gnutee. 
ctmstitute  an  onstw  ot  tbe  ottur  cpteauutt, 
and  establish  a  possession  advene  to  him. 
Culler  V.  Motaer,  IS  Serg.  ft  R.  866;  Ftmlke 
r.  Bond,  41  N.  J.  law,  S27;  Kinney  v.  Slat- 
tery.  61  Iowa,  3B3, 1  N.  W.  626;  Kittredge  v. 
Locks  it  Oanals,  17  Pick.  246;  Ungar  v.* 
Mooney,  6S  Cal.  086. 

There  is  some  question  as  to  whether  Mc- 
KdUgon*s  possession  b^can  in  1889  ot  1870. 
▲t  any  rat^  It  bad  not  continued  tor  a  p^lod 
of  10  years  when  the  facts  occurred  which 
we  are  next  called  upon  to  notice:  Upm 
March  4,  1878,  a  tsx  deed  was  Issued  to 
M.  Swinny.  This  deed  is  admitted  to  have 
been  voii  on  Its  face.  But  such  a  deed  Is 
sufficient  to  establish  color  of  titl^  In  mors 
where  c<rtor  of  title  is  necessary.  Oatllnff  v. 
Lane,  17  Neb.  77, 22  N.  W.  227;  Lantry  v.  Par- 
ker, (Neb.)  66  N.  W.  962.  J.  B.  Hendrix  was 
Mrs.  Swlnny's  agent  In  flw  matter.  He,  at 
tbe  time,  made  some  trifling  repairs  on  the 
premises,  which  seem  tiien  to  have  been  un- 
occupied. Upon  May  6, 1878,  Hendrix  leased 
the  premises  to  one  Gampbdl,  who  entered 
into  possesion,  and  bdd  nnta  the  fOUowlng 
February,  when  one  Tatom  moved  on,  aa  the 
tenant  of  Swinny.  Upon  October  22,  1879, 
tbe  heirs  of  Swinny  executed  a  quitclaim 
deed  to  EDlen  McKelligon,  Qa  mother  of 
Maurice.  At  this  time,  Ellen  McKeUgon 
seems  to  have  held  a  mortgage  upon  the 
premises,  executed  by  Maurice  In  1878 
There  is  evidence  tending  to  show  that  the 
money  paid  to  the  Swinny  heirs  waa  fur- 
nished by  Maurice,  and  not  by  his  mottier: 
and  It  Is  claimed  that  the  transaction 
amounted,  in  eflbct,  to  a  redemption  by  Mc- 
Kelligon  from  the  tax  sale.  It  Is  also  claimed 
that  McKelligon  re-entered,  and  leaned  the 
premises  to  different  toiants,  c(dlectlng  tbe 
rents  and  paying  the  taxes  down  to  tbe  time 
be  conveyed  to  i^lntlff.  This  Is  nor,  how- 
ever, borne  out  by  the  evidence.  Upcm  the 
emtrazy,  it  appears  that  McKelligon  waa 
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.acting  under  a  power  of  attorney  from  El- 
len McKelllgoa,  and  at  least  one  of  the  leases 
made  after  the  conreyance  from  the  Swlnny 
bedra  was  made  la  the  name  of  SUen  Mc- 
KelUgon,  by  virtue  of  that  power  of  attor- 
■ney.  The  orlghial  petition  charged  that  the 
tax  deed  was  toM,  and  that  the  conveyance 
by  the  Swinny  heirs  to  Ellen  McKelllgon 
was  made  without  any  Interest  in  the  gran- 
-tora,  and  that  EUen  McKelllgon's  will,  de- 
rising  the  property  to  the  children  of  Mau- 
^ce,  passed  no  title;  and  the  prayer  of  the 
orl^n&l  petition  was  to  set  aside  the  tax 
-deed,  and  the  deeds  and  wills  In  pursuance 
th^eof,  not  for  the  reason  that  EUen  Mo> 
Kelligon  was  a  trustee  for  Maurice  and  the 
plaintiff,  but  because  it  was  an  advise.  Ill- 
founded  claim,  and  a  cloud  upon  plaintiff's 
title.  The  plaintiff  cannot,  therefore,  tack 
the  two  yeara'  possession  of  the  tax  daimant 
to  the  subsequent  possession  or  the  prior  pos< 
-session  of  McEelligon,  In  order  to  establish 
possession  for  the  statutory  period.  Nor  can 
.he  <dalm  that  the  possession  subsequent  to 
.the  deed  from  the  Swinny  heirs  was  Maurice 
McKelllgon's  own,  In  the  face  of  the  admis- 
sion upon  the  pleadings,  and  In  face  of  the 
fact  that  Maurice,  In  making  the  lease  on 
behalf  of  Ellen  McKelligon,  acted  as  her  at- 
torney in  fact  and  not  on  his  own  behalf. 
Hie  plaintiff,  therefore,  failed  to  estabUsh  ti- 
tle by  adverse  possession. 

It  appears  from  the  evidence  that  In  1878 
.Maurice  McKelligon  was  declared  a  bonk- 
^rupt,  and  a  deed  was  made,  conveying  his 
property  to  an  assignee,  and  that  there  Is 
no  record  of  any  discharge  from  bankruptcy. 
This  matter  Is  not  Important,  In  view  of  the 
-ccmclusion  reached, — that  upon  other  grounds 
the  defendants  were  entitled  to  have  their 
tl^  MtabUsbed  to  an  undivided  one-half. 
This  Is  all  they  claim,  and  imperfections,  If 
.any,  existing  In  plaintlfTs  title  to  the  other 
one-hnIC  cannot  be  taken  advantage  of  iny 
these  defendants.  The  matter  Is  merely  re- 
:ferred  to  here  in  order  that  It  may  be  under- 
stood that  we  do  not  and  cannot,  upon  ap- 
peal from  this  decree,  adjudicate  the  effect 
•ot  the  bankruptcy  proceedings.  Judgment 
.affirmed.  Hie  other  commlsdoners  concur. 


HOPKINS  T.  SCOTT,  Treasnrer. 
(Snpreme  C!onrt  of  Nebroska.  Jan.  8, 1894.) 

SrATTTBa— TiTLB  OT  AOT— DSPOSITARIKS  OF  CoiTR- 

TT  Fdkz>8 — Kbpul  or  Btatutbs  —  RSHOVAL  or 
Otrioaas  bt  Boabd  or  SomrisoBs— Pr^oxics 
—Bill  or  Bzobptioks. 

LOia^ter  CO,  Seas.  Laws  1891,  relating 
to  the  keeping  of  state  and  county  funds,  is  not 
in  conflict  with  the  constitution,  either  as  coa- 
tainine  more  than  one  sabject,  or  becanse  of  its 
proriung  that  it  shall  not  anply  until  the  ex- 
piration of  the  terms  of  office  of  the  state 
treasurer  and  of  the  several  county  treasurers 
in  office  at  the  time  of  Its  passage. 

2L'!niat  act  did  not  iHierate  to  repeal  ar- 
■dde  2,  e.  18,  Cobv.  SL,  relating  to  the  le- 
fsaoval  of  conntjr  (Acer*. 


S.  Nor  was  article  2.  c.  18,  Comp.  St.,  re- 
pealed by  the  act. of  1879,  specifying  powers  of 
county  boards. 

*.  Where,  in  proceedings  to  remove  a  coun- 
ty officer,  the  officer  oompwined  against  makes 
an  appearance,  obtains  a  continuance,  and,  at 
the  time  to  which  the  continuance  was  had, 
i»^>ceedB  to  trial  without  further  objection 
becaaae  of  the  time  of  hearing,  he  cannot,  upon 
proceedings  in  error,  be  heard  to  nrge  that 
sufficient  time  was  not  allowed  to  larepare  his 
defense. 

5.  In  such  proceedings,  the  fact  that  some 
of  the  snpervlBors  who  tried  die  case  were  also 
witnesses  does  not  invalidate  the  judgment. 

6.  Nor  is  It  necessary  that  all  the  mem- 
bers of  the  board  of  Buperrlsors  be  present  at 
the  hearing.   A  quorum  is  sufficient. 

7.  There  ia  no  authori^  of  law  for  the 
settlement  of  a  bill  of  esceptiouB  embodying  the 
evidence  taken  on  such  hearing.  IfaxweU,  G. 
J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  district  com*t.  Holt  county;  Bar- 
tow, Judge. 

Action  befbre  the  board  of  supervisors  of 
Holt  coimty,  by  John  H.  Hopkins  against 
Barrett  Scott,  to  oust  defeodt:nt  from  the 
office  of  county  treasurer.  From  a  Judgment 
of  the  district  court  reversing  a  judgment  of 
ousto',  plaintiff  brings  error.  Bevnved. 

M.  F.  Harrington,  H.  B.  Murphy,  and  Reese 
&  Ollkeson,  for  plaintiff  In  error.  H.  M. 
Uttley,  R.  B.  Dlcksmi,  and  O.  M.  Lambwtwm, 
for  defendant  In  ecror.  John  H.  Ames, 
amicus  curiae. 

IRVINE.  O.  On  March  1,  1892,  John  H. 
Hopkins  filed  his  complaint  before  the  board 
of  supervisors  of  Holt  county,  charging  that 
In  November,  1891,  Barrett  Scott  was  ^ected 
county  treasurer,  and  qualified  January  7, 
1802,  and  then  entered  upon  the  duties  of 
his  office;  that  since  the  7th  day  of  January, 
1892,  Barrett  Scott  had  been  guilty  of  offi- 
cial misdemeanors  and  willful  maladminlstra- 
Uon  In  his  office,  in  certain  particulars  speci- 
fied in  the  complaint  The  matters  particu- 
larly charged  may  be  summarized  as  deposit- 
ing in  and  loaning  to  certain  banks  different 
Biuns  of  money,  being  the  moneys  of  Holt 
county,  which  came  Into  his  hands  as  coun- 
ty treasurer,  and  receiving  Interest  upon  such 
money  for  his  own  use  and  benefit,  and  that 
said  moneys  were  deposited  to  Qie  Individual 
credit  of  Scott,  and  without  any  bond  for  the 
repayment  thereof.  It  was  further  charged 
that  Scott  unlawfully  removed  the  sum  of 
$50,000  of  the  public  moneys  ^  Holt  county 
upon  the  20th  day  of  February,  1892,  and 
delivered  $35,000  thereof  to  a  certain  bank 
In  Omaha,  and  further,  that  he  had  received 
$150  In  paym^t  for  certain  certificates,  and 
had  only  entered  one-olghth  of  the  fees  re- 
ceived therefor  upon  the  books.  A  notice 
was  served  i^Kin  Scott,  requiring  him  to  ap- 
pear before  the  board  of  supervisors  upon 
March  2,  1892,  to  answer  the  complaint  At 
the  hour  named,  upon  motion  of  Scott,  the 
hearing  was  continued  until  the  following 
morning,  when,  in  the  absence  of  Scott,  a 
plea  of  not  guilty  was  entered  tor  him,  and 
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tbereafter  Scott  filed  obiecttona  to  tbe  Juris- 
diction of  the  board  to  try  the  case.  These 
objections  were  orerruled*  wbereupoa  forthetr 
objectloiia  were  made  becanae  enry  member 
of  the  board  was  not  present.  The  rec(H*d 
ribowa  tbat  two  of  the  members  were  abswt 
Certain  other  objections  wm  filed,  some  of 
which  will  be  noticed  hereaft»,  aiid  finally 
it  was  determined  that  no  further  motions  or 
pleadings  be  received,  except  a  motion  to  re- 
ject tlie  complaint,  a  demorrer,  or  an  an- 
swer. The  board  thai  proceeded  to  try  the 
case.  Scott  was  fomid  guilty  of  the  chargee, 
and  a  Judgment  of  oustv  waa  entered.  An 
attempt  was  made  to  secure  a  settlement  of 
a  bin  of  ncepdons.  Certain  members  of 
the  board  refused  to  rign  the  pn^osed  bill, 
and,  ilpon  mandamus  proceedings,  they  were 
compelled  to  do  ao.  The  case  was  taken  in 
error  to  the  district  court,  whare  It  was  heard 
upon  tbe  record.  Including  the  UU  of  excep- 
tions settled  In  obedience  to  the  writ  of  man- 
damus.  In  the  district  court  a  moti«i  was 
made  to  quash  the  bUl  of  exceptions,  one  of 
the  grounds  being  that  the  allows  nee  of  the 
bill  waa  not  authorized  by  law.  This  motion 
was  overruled.  Upon  the  final  hearing  the 
Judgment  of  the  board  of  snpetrlsors  was 
reversed  on  the  following  grounds:  E'lrst, 
that  the  board  of  soperrlsors  had  no  Jurls- 
dlcUfm  of  tiie  subject-matter;  second,  that 
there  was  no  evidence  to  sustain  such  Judg- 
racDt  There  are  certain  other  findings  in 
the  Judgment  of  the  district  court,  but  they 
all  resolve  themselves  tmder  the  foregoing 
heads.  The  case  Is  bron^t  to  this  court  up- 
on error  by  Hopkins. 

A  great  many  questions  are  raised  In  regard 
to  the  accuracy  of  the  bill  of  ezcepdmis,  and 
as  to  whether  or  not  Its  allowance  was  regu- 
lar; OS  to  whether  the  district  court  had  any 
authority  to  grant  a  writ  of  mandamus  com- 
pelling Its  allowance;  whether  Its  signature 
by  the  majority  of  the  supervisors,  and  not 
by  every  member,  was  snflBdent;  snd  aa  to 
whether  there  la  any  anthorlty  fbr  a  bill  of 
ezceptifma  in  such  a  case.  The  condudon 
reached  upon  the  last  of  these  qneetiona  re- 
moves all  others  from  the  case.  It  may  be 
taken  aa  settled  that  tbe  rij^t  to  a  Ull  of 
exceptions  Is  not  Implied  from  tbe  rl^^t  to 
prosecnto  proceedhigs  in  error,  and  tiiat  a 
bin  of  exceptions  cannot  be  allowed,  except 
In  pursuance  of  statutory  authority.  Ifoline, 
Mllbnm  ft  Stoddard  Co.  t.  CurtlB,  (Neb.)  57 
N.  W.  lU.  In  the  case  dted  the  whole  qnes- 
tion  la  diacnsaed  at  length,  and  the  authori- 
ties reviewed.  There  Is  no  statutory  anthwl- 
ty  for  a  bill  of  exceptions,  In  sucb  a  case 
ss  this;  and  while  tbe  case  last  dted,  and 
those  ther^n  diacuaaed,  are  not  exactly  simi- 
lar In  ttadr  facta,  the  prindptes  vpon  which 
th^  rest  are  precisely  the  same.  We  think, 
therefm,  tiiat  the  district  court  should  have 
sustained  the  motion  to  quash  the  bill  of  ex- 
ceptions, and  erred  In  ctmslderlng  It  ss  a  part 
of  the  record  bi  the  case.  It  may  be  tbat 
the  law  sboold  i^vlde  a  mettiod  for  brlng- 


Ing  np  the  evidence  In  such  cases  as  this,  a» 
wvil  as  othws;  but  as  said  In  Mollne,  MUbum 
ft  Stoddard  Co.  v.  Curtis,  this  rests  with  tiie 
legislature,  and  if  the  law  Is  defective  the- 
oourt  cfumot  supply  Its  deflects. 

With  tbe  questions  raised  Iqr  the  bill 
exceptions  ettmin&ted,  tew  of  the  many  ques- 
tions presented  in  the  brieft  remain  for  de- 
dslMi.  The  first  of  tttese,  however,  Is  of 
vital  Importance,  and  was  probably  tbe  point 
upon  which  the  district  Judge  based  his  de- 
ddon.  Comp.  St  c.  18,  art  2,  provides  foi~ 
the  removal  of  county  officials  for  ofllclal 
misdemeanors,  dasfrtfied  tmdtf  dght  heads, 
one  of  which  Is  wlllfal  maladmlnlstratloa  In 
ofllce,  and  provides  that  any  person  may  make- 
such  charge,  and  that  the  board  shall  have- 
exduslve  original  Jurisdiction  thereof.  Ques- 
tions of  fact  must  be  tried  as  In  other  actions, 
and.  If  the  accused  is  found  guilty,  Judg- 
ment shall  be  entered,  removing  him  Crom 
office.  By  chapt*  BO  of  the  Laws  of  1801,. 
It  was  provided  that  county  treasurers  shaB 
deposit  In  state  or  national  banks  doing  busi- 
ness In  the  county,  snd  of  responsible  stand- 
ing, the  amounts  of  moneys  bdrn^ng  to  tbe- 
several  current  funds  of  the  county  treas- 
ury; that  said  deposits  shall  be  subject  to- 
cfae^;  and  that  Interest  shall  be  paid  to  the- 
county,— not  less  than  S  per  cent  per  annum 
of  the  amounts  so  deposited.  Tbe  act  also- 
provided  for  the  keying  of  accounts  th»e- 
of,  and  tbe  giving  of  bonds  by  the  depoii- 
tory  for  the  safe-keeping  and  payment  of  mutt 
deposits.  Tbe  act  also  forbade  tbe  making" 
of  profit  dlrectiy  or  Indlrectiy,  by  the  coun- 
ty treasurer,  out  of  any  money  beloDglng  to- 
the  county,  and  forbade  tbe  removal  of  any 
paift  of  tbe  county  funds,  except  for  the  pay- 
ment of  warrants  or  making  deposits  In  pur- 
suance of  the  act,  and  made  such  unlawful* 
removal  a  feiony.  It  also  made  a  willful 
fallore  or  refusal  of  the  treasurer  to  perform 
hts  duties  under  the  act  a  misdemeanor. 

It  is  urged  that  the  act  of  1891  is  nncoosttr 
tnticsial,  as  ctmtalnlng  more  than  one  sub- 
ject. The  act  provided  tK>th  f«*  the  deposit- 
ing of  state  fundsv  and  tor  the  depositing' 
of  county  funds,  and  It  Is  contended  tbat 
each  of  these  forms  a  separate  subject  <^ 
legislation.  The  general  object  of  the  act 
la  to  provide  for  the  safe  custody  of  pnUle 
funds,  and  It  seems  to  ns  tiiat  this  Is  a 
slnftfe  anbjeet  ot  l^cUbrittm,  whether  the 
funds  are  state  or  county.  The  object  of 
tbe  act  la  plainly  expressed  In  Its  titles  and 
tbe  CMnUnation  of  provlslwis  In  regard  to 
both  state  snd  oonn^  funds  preeoits  none 
of  these  objections  which  Influenced  tbe 
adoption  of  the  constttatlonal  inUbltkm 
against  nnlting  two  or  more  subjects  In  a 
single  act  In  the  recent  case  of  Tmmble- 
T,  Trnmbteh  69  N.  W.  869.  the  «Aect  of  tbe 
dause  ot  the  constitution  referred  to  was 
considered.  Its  object  discussed,  and  former 
decisions  of  thla  covrt  reviewed.  It  la  not 
deemed  necessKry  to  repeat  the  discussion 
bera    We  think  ttie  object  of  this  act  Is- 
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rin^  If  It  bad  related  to  tbe  entody  of 
all  pnUIc  ftmdB,  of  wbatever  deBcriptkm, 
without  aeparat^  naming  ttiem,  no  qneatlon 
could  be raiMd  upoo  tbe  point  now  urged: 
and  the  fact  that  tha  act,  Instead  of  uainf 
fenerol  langnage  anpllosliite  to  all  pidilic 
fnada.  la  terms  vedfled  eepanttelr  state  and 
ooantjr  funds,  doe*  not  render  it  tobject  to 
th«  objactlan  of  dnidlctty. 

It  Is  aim  dalmed  tbat  tha  act  of  1881  Is 
aneonatltutional  becanaa  It  movldes  that  It 
•haU  not  take  effect  ontU  the  expiration  at 
the  terms  of  th«  ooant^  treaanren  currant 
at  the  pasaose  of  -ttw  act  It  Is  said  that 
this  is  In  conflict  with  QiB  conatitutlooal  pco- 
tUob  that  all  acts  abaH  take  effect  upon  tbe 
szplratioa  of  three  caladar  months  after 
the  Adjoarament  of  the  ledalataM;  We 
think  the  limitation  was  ooe  which  could  be 
mq^lr  made  br  tbe  letfUattm  TbA  act, 
ta  an  act,  did  aa  into  eCeet  under  the 
■csostitiitloBal  irorlakn  letorad  to.  It  be- 
came tbe  law  of  the  state  from  that  time. 
Bat  daasea  peraons  ta  wbom  It  sp- 
irted onlj  came  Into  ealatmce  upon  ttie  ex- 
pbHtlott  of  then  currant  ternw  of  office.  Un- 
til three  montba  after  ttie  adjonrnmait  of 
the  lesialature,  tbe  act  could  not  fuiTe  taken 
dEect,  eren  tueugh  terms  of  tceasnrers  might 
hare  expired  dnrtag  the  IntemL  After  the 
eoQstitutlonal  period  for  the  act  to  take  ef- 
fect had  aspired,  it  beeune  tfaa  law,  and  baa, 
aa  £aat  as  tfae  tema  of  trttasorers  ezi^red, 
beeune  operatlTe.  It  waa  tbe  law  from  that 
time.  it  may  hare  beoi  wlttaoat 

practkni  effect,  fbr  want  of  sobject^nubtter 
to  act  opon. 

Tbe  fnniier  ewtcBtlon  la  made  that,  cod- 
eedins  the  act  ai  1881  to  be  conatltutloqal. 
It  operated  to  repeal  artl<^  2.  c  18,  Comp. 
8L,  and  left  tbe  coont^  board  without  ju- 
risdletlasi  to  try  tbe  eaaa  Tbis  ai-gomoit 
la  baaed  upon  the  fact  that  the  act  of  1891 
renders  criminal  a  failure  or  refusal  of  tbe 
treasurer  to  obey  Its  provisions,  and  It  Is 
argued  that,  tnasmueb  aa  maladministration 
la  tbeae  partlcnlari  was  made  a  criminal 
effrnoe,  the  remedy  provided  by  the  act  Is 
«KdnalT&  Bepeals  by  ImpUcatloa  are  not 
fkrored.  and  aa  act  wlU  not  be  held  to  re- 
peal a  former  act  unless  the  repugnancy  be- 
tween tbe  two  la  plain  and  vnaTtrtdabla. 
LawBon  t.  Oibaon,  18  NdD.  187,  24  N.  W. 
447;  State  Babcodc,  21  Neb.  689,  38  N. 
W.  247.  There  Is  no  repugnancy  between 
these  two  acta.  The  commlaaioD  by  a  treas- 
arer  of  crimes  created  by  tbe  act  of  1891 
would  not.  Ipso  ftcto,  remove  fafan  tnm  of- 
fice. It  would  reqidre  a  cmvlcUon,  at  least, 
to  do  sok  and  tlie  cennty  need  not  await  such 
coBvtedtm  before  removing  him  tram  office. 
Tbe  object  of  article  3,  a  18.  C!omp.  St.,  la 
not  to  punlah  an  ofRcer  for  criminal  acts, 
but  almi^y  to  protect  the  county,  by  remov- 
fag  hfan  from  office.  The  proceedings  there- 
aider  are  In  some  ways  analogous  to  pro- 
eeedlaga  In  bapeadimeat,  uid,  1^  tbe  expreaa 
tenna  of  tbn  crastitDtlon,  a  cranlctlon  upon 


Impeadunent  Is  no  bar  to  a  prosoentlon  tar 
tfae  same  offoiae  aa  cbaived  in  tbe  lmpead»- 
mcnL  Oonst.  art  8,  {  14^  Tbsn  la  no  rear 
eon  why  an  unfaithful  county  officer  should 
not  be  removed  from  offloe  because  of  bis 
Infidelity,  and  also  be  punished  PriiplnwHy 
for  the  aame  ac^  provided  it  amounta  to 
a  cdme.  We  r^eot  that  thwe  Is  no  repos- 
nsjicy  between  tbe  provisions  of  the  Com- 
piled Statutes  referred  to  and  the  act  of  1891. 
They  can  both  be  enforced  without  con- 
flicting with  one  anothtt,  and,  iqton  wdl- 
establlshed  principles,  ttay  should  botb  be 
held  to  be  In  tone. 

Ffx  almllar  reasma,  wo  cannot  ocmcnr  Ik 
the  views  of  defendant  In  error  that  tbe  act 
of  1879^  specifying  certain  powers  aa  belong- 
ing to  tbe  county  board*  opwated,  MUit- 
tlng  rerferenoe  to  tbe  powers  emferred  by 
artide  %  c.  1%  to  repeal  that  arttde  The 
txanacript  of  ttie  proceedings  of  the  boaid 
of  supervlson  shows  tbe  ndings  o£  the  board 
upon  certain  qiaesOons  of  evidence.  In  no 
case,  however,  does  it  state  more  than  the 
qoeotion  asked,  to  which  '  objection  was 
made,  and  the  roUng  ttiereon.  This  Is  not 
Boflldent  to  enable  the  court  to  pass  upon 
the  admlasiUUty  of  the  evidence,  ^e  an- 
swers do  not  appear.  Tba  often  of  proof 
do  not  appear,  and  Ihoe  la  not  solvent 
to  wable  ttie  court  to  determine  the  nature 
of  the  evidenca  It  Is  evoi  doubtful  ^eth«- 
as  much  aa  does  appear  waa  properly  incor- 
porated into  tbe  mtnntefl  of  the  board. 

Some  objection  was  mad*  because  ot  the 
Insuffideney  of  the  time  allowed  to  tbe  de- 
fendant before  tbe  trial.  It  does  appeoi- 
ihat  tbe  action  of  the  board  w&a  aomevdiat 
summary,  but  the  defendant  aeema  to  have 
obtained  a  cootinuaace  upon  Ua  own  motion, 
and  we  do  not  tblnlc  that  aftv  massb  pro- 
ceedings he  can.  be  allowed  to  urge  this  ob- 
jection. At  the  time  when  the  case  was 
taken  np  for  trial,  he  proceeded  without  ob- 
jection upon  thla  ground. 

The  objectitm  diat  all  the  memt»ras  of  the 
board  were  not  iHeaent  at  the  trial  Is  not 
wdl  takoi.  Tliere  Is  no  apress  ^ovlslon 
of  tlie  statute  In  this  r^ard,  and,  in  tbe  ab- 
sence of  special  provlslong,  the  general  laws 
in  r^ard  to  proceeding  by  a  quorum  must 
be  held  appUcalde.  The  constitutional  pro- 
visionB  relating  to  the  supreme  court  sitting 
as  a  court  of  lmi>eadiment  are  not  apiAlca- 
Ue. 

Ooonael  tor  Scott  mode  objections  to  the 
board's  deciding  tbe  case  because  certain 
mMubers  of  the  board  were  witnesses.  Re- 
garding the  proceeding  aa  a  strictly  Ja^<^al 
inquiry,  this  would  not  oust  the  court  ot 
Jurisdiction.  A  Judge  or  Juror  may  be  called 
as  a  witness,  and  Is  not  from  that  fact  alone, 
disqualifled  from  rittlng  in  judgment  on  a 
case.  Thomp.  Trials,  3  77,  note  6,  and  cases 
there  dted. 

Certain  other  Objections  appear  In  ttie  rec- 
otd,  but  the  fitcts  upoa  which  tiiey  are  based 
do  not,  and  their  merits,  therefore,  cannot 
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be  ctnuldwecl.  We  do  not  flilnk  tbat  the 
record  ot  the  proceedings  of  tiie  board  of 
sapervlsora  discloses  any  error.  The  com- 
plaint mffldoitly  charges  ofloues  amoont- 
ing  to  maladmlnistratkoi  In  (Ace,  and  the 
oTldence  mnet  be  iwesnmed  to  snppcMt  the 
con4>lalnt  and  Judgment  The  Judgment  of 
the  dlMrlct  ooort  Is  reversed,  and  t3iat  <rf  i 
the  board  ct  siq;>errl8ors  afBrmed.  Hhe 
other  oommlsshmeni  concur. 


OODUAN  et  aL  T.  OONVBRSE. 
(Sapreme  Court  of  Nebraslca.  Jan.  8,  ISM.) 
Adhinistbatioh— Aux>wA.NO>  TO  Widow. 
Under  labdiTidon  2,  {  176,  c.  28,  Comp. 
8t  1803,  a  probate  conrt  has  aathorltr  to  make 
an  allowance  to  a  widow  out  of  the  personal 
estate  or  bicome  of  the  real  estate  of  her  j 
deceased  hosbandt  necessBir  for  her  mainte- 
nance, according  to  her  drcnmstances,  during  , 
the  settlem«it  of  the  estate,  althongh  the  bus-  | 
band,  by  his  will,  lawfully  disposes  of  all  his  ; 
property,  and  the  widow  has  acc^ted  thv  pro- 
vUiooB  of  each  will. 
(Syllabus  by  the  Oonrt) 

Appeal   from   district   court,  liucastw' 

coontr;  A-  W.  Field,  Jodge. 

Application  of  Margaret  V.  CoDverse  for 
an  additional  allowance  for  matntenanoe 
and  support  from  her  deceased  husbaad's 
estate.  The  application  was  grantd,  and 
Lois  R.  God  man  and  Laura  A.  Reeder.  ln'tra 
and  resldmuy  legatees,  appeal'  Aifirracd. 

Ohas.  O.  Wbedon,  for  appeals  iits.  Mar- 
qnett,  Deweese  &  Hall,  for  appellee. 

RAGAN,  0.    Dr.  Jod  N.  Converse  died  In  ; 
Lancaster  county,  Neb.,  in  1800,  leaving  a  : 
will,  since  duly  probated.  In  and  by  which  < 
he  beaneathed  to  his  wtfe,  the  appellee  here.  | 
the  nse,  during  her  life,  of  certain  lands  in  i 
Lancasttf  county,  and  bequeathed  to  her  ; 
absolutely  his  library,  bonseht^d  goods,  fur- 
niture, jewels,  one  buggy  and  harness,  five 
head  of  horses,  five  cows,  and  96,000  In 
money.   The  atsth  paragraph  of  the  will  ' 
provides:  "All  other  property,  whether  pvr-  i 
sonal  or  real,  must  be  converted  into  money, 
and  all  my  debts  oidlected,  and  the  proceeds 
thereof  applied  to  funonl  and  court  ex- 
penses, together  with  my  Indebtedness  and 
bequests.    Whatever    may    be  remaining 
thereof  will  be  divided  between  my  two 
dau^ters."   The  eighth  paragraph  of  the 
will  contained  this  proviBUm:  "The  bequest 
of  my  wife,  Mrs.  M.  F.  Converse,  is  In  lieu 
of  all  appropriations  as  the  law  would  give 
her,  except  one  year's  support,  which  I  de- 
sire she  shall  have."   The  appellee  duly  ac- 
cepted'and  consented  to  all  the  provisions 
of  the  will,  and  received  as  one  year's  sup- 
port for  herself  $600,  allowed  to  ber  by  the 
probate  court  out  of  the  estate  of  her  hus- 
band.   December  24,  1891,  the  probate  court 
made  her  a  further  allowance  of  $75  p^ 
month,  to  be  paid  out  of  the  doctor's  estate, 
such  allowance  to  begin  October  11,  1891, 


and  continne  imtO  the  settlemntt  at  the  es- 
tate. The  case  Is  here  on  amteal  trom  this 
order. 

This  ai^eal  dwUenges  the  anthwlty  and 
Jurisdiction  of  the  iirobate  court  to  charge 
the  estate  of  a  decedent,  pending  the  settle- 
ment of  the  estate,  with  tbe  support  of  the 
widow,  when  sneh  decedent  has  disposed  of 
bis  pMVonal  estate  by  will,  and  his  widow 
hss  acc^ted  the  ivovIsImis  thereof.  Coun- 
sel for  appellants  say:  "The  probate  coort 
has  no  jurisdiction  to  make  an  allowanco 
when  the  peasonal  estate  has  been  lawfully 
disposed  of  by  wlU,  and  the  appellee  could 
not  take  both  under  tlie  will  and  statute." 
The  counsel  bases  his  argument  on  section 
170.  c.  23,  Comp.  St  1898.  So  mneh  Of  It « 
we  quote  Is  as  follows:  "When  any  penon 
sliaU  die  pops  eased  of  any  penmal  estate,  or 
of  any  right  or  interest  therein  not  lawfully 
dUiposed  <tf  by  his  last  will,  the  same  ahall 
be  applied  and  distributed  as  fi^ws:  (1) 
The  widow.  If  any,  shall  be  allowed  all 
the  articles  of  appar^  and  wnament,  and 
all  the  wearily  ivpar^  and  omamenta  of  the 
deceased,  the  hons^<dd  fttmiture  of  the  do* 
ceased,  not  exceeding  in  value  ^SO,  and 
other  personal  property,  to  be  selected  1^ 
her,  not  exceeding  in  rahie  |200;  and  fliln 
allowance  shall  be  made  as  weD  when  the 
widow  refuses  the  ^ovlslons  made  tor  her 
In  the  win  at  h&r  husband,  sa  when  he  dies 
intestate.  (2)  Hie  widow  and  children  con- 
stituting the  fhmily  of  the  decessed,  shall 
have  such  reasmable  allowance  out  of  the 
personal  estate,  or  oat  of  the  Income  ot  the 
real  estate,  as  the  court  of  probate  may  ad- 
Judge  necesssry  tm  their  malntenanco  dor^ 
log  the  progress  of  the  settlemoit  <tf  tbm 
estate,  according  to  their  drcomstances. 
which  in  case  <j€  on  Inscdvent  estate,  shall 
not  be  longa*  than  cme  year  after  granting 
administration,  nor  for  any  time  after  the 
dower  and  posonal  estate  ahall  be  assigned 
to  the  widow."  It  would  seem  that  the  in- 
tention of  this  section  of  the  statute  was  to 
provide  for  the  distribution  of  the  personal 
estate  of  a  decedent,  not  disposed  of  by  his 
will;  that  by  the  first  subdivision  of  said 
section  the  widow  is  given  the  appard,  on- 
namento,  $260  worth  of  the  housdibld  furni- 
ture, and  $200  worth  of  such  other  persooni 
propwty  as  she  mlj^t  sdect;  and  that  a 
disposition  of  It  to  another  by  the  will  of 
the  husband  Is  made  tn<H;>tfatlve.  Tn  other 
words,  the  property  enumerated  in  this  first 
subdivision  Is  exempt  from  the  operation  of 
the  will  of  the  husband,  and  belongs,  on  his 
death,  to  his  widow;  that,  by  the  second 
subdivision  of  this  section,  the  probate  court 
could  make  to  the  widow  and  children  ccm- 
stitutlng  the  family  a  reasonable  allowance 
out  of  the  estate  during  the  pendency  of  ita 
settlement  only  In  cases  where  the  husband 
died  Intestate,  the  legislature  Indulging  the 
presumption  that  a  testator  would,  by  bis 
will,  set  apart  money  or  property,  which, 
when  added  to  the  propwty  givai  to  tbo 
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widow  br  law  under  the  first  eabdlTlBion  of 
tbto  section  176,  wooUl  be  mffideot  to  anp- 
ffort  hen^  and  fiunllj  during  the  time  the 
estate  mWit  be  In  iwocess  of  settlemrat  A 
probate  court  must  hare  tiie  avttaoritjr  of 
statute  law  to  8iq>part  an  ordw  by  wblcb  the 
estate  at  a  testator  is  charged  with  tiie 
snm^ort  «r  bis  widow  and  tamflr.  The  stat 
nte  nlled  upon  to  sustain  the  allowance  In 
o(MitroTar«7  here  Is  this  sectUm  17^  quoted 
above;  and,  uninfluenced  authwlty.  we 
would  say-  that  by  this  section  the  probate 
oonrt  bad  no  authority  or  Jurisdiction  to 
make  the  ar&ae  appealed  from.  We  flod. 
howerer,  on  luTestigatlon,  that  section  8985 
of  tiie  statute  of  WlscMUdn  Is  In  sll  material 
respects  the  same  as  said  section  17&  In 
Baker  t.  Baker,  M  Wis.  882.  lA  N.  W.  42&, 
a  decedent  left  a  win  dlsposliig  <tf  all  Us 
fn^erty.  Tbe  will  was  duly  probated. 
The  probate  court  allowed  tbe  testator's 
widow  for  her  support  160  per  month  fw 
<«e  year  aftor  her  husband's  death;  and  at 
tbe  e^lrathm  of  tbe  year,  a  second  or- 
der,  allowed  her  tar  bar  suppwt  an  addl- 
ti<nial  sum  of  $60  per  month,  to  continue 
during  tbe  pendau7  of  the  settiement  of  tbe 
estate.  An  aroeal  to  tbe  suiveme  court  of 
Wisconsin  was  taken  firom  this  order,  tbe 
WeDanta  contonding  that  the  action  of  tbe 
^obate  court  waa  a  nullity;  and  section 
898S  was  rtfled  on  to  sustain  such  objection. 
On  the  other  band,  tbe  appellees  argued  that 
said  secti<m  8965  was  of  itadf  statutory  an- 
tbwlty  to  suj^wt  tbe  order  of  the  iHM>bato 
court  ^e  si^«ne  court  said:  "The  ar- 
gument is  that,  under  tbe  prorlsions  of  sec- 
tkm  89^  no  aUowanoe  can  be  made  to  a 
widow  In  any  case  wben  the  deceased  has 
died  testate,  and  by  bis  wUl  dlsjMsed  of  all 
his  ^operty,  both  real  and  personal,  unless 
the  widow  renounces  all  rights  under  the 
wHL  •  •  •  The  construction  of  the 
clause  contended  for  by  the  learned  counsel 
for  tbe  appellant  here  would  as  effectually 
Ifferent  tbe  payment  of  the  expenses  of  ad- 
ministration, funeral  charges,  and  debts,  In 
a  case  where  the  wUl  of  the  deceased  dis- 
posed of  his  entire  estate,  as  it  would  tbe 
setting  apart  and  payment  of  the  allowance 
to  tbe  widow  and  miuur  children.  A  con- 
struction put  iqion  this  provision  of  tbe  law 
which  would  lead  to  such  a  radical  injus- 
tice certainly  ought  not  to  be  adopted."  And 
the  court  squarely  decided  tliat  "under  snb- 
dlTlsion  2,  i  3935,  a  widow  may  bare  an  al- 
lowance out  of  the  estate  of  her  deceased 
husband,  although  by  his  will  he  has  dls 
posed  of  all  his  property."  For  tbe  cooatnic- 
tion  of  statutes  similar  to  the  Nebraska  stat- 
ute, (section  176.  supra.)  see  Moore  t.  Moore, 
48  Mich.  271,  12  N.  W.  180;  Williams  T. 
Wnilams.  71  Uass.  24.  We  feet  bound  by 
tbe  construction  placed  by  the  supreme  court 
of  Wisconsin  on  the  statute  under  considera- 
tion, and.  following  Baker  r.  Baker,  supra, 
affirm  the  Judgoient  of  tbe  district  court. 
Tlie  other  cmnmissloners  concur. 


SHBEHY  T.  FULTON  et  al. 
(Supreme  Court  of  Nebraska.  Jan.  8,  18&4.) 
MecHiMC'8  Lien— Phiobity  over  Vbndok'a  Lias 
— Btatctb  op  Frauds  —  Subbequsutt  HaiORi.ui- 

DUH. 

1.  The  vendor  In  an  executorr  cmtTact  for 
the  sale  of  land  sabjects  his  estate  la  the  prop- 
erty to  a  mecttanic's  lien  for  improTements 
erected  thereon  by  the  vendee,  where  hia  agree- 
ment with  the  vendee  is  of  such  character  as  to 
retjalre  the  construction  of  the  buildinv.  and 
to  constitute  tbe  veadee  his  agent  in  Bucb  con- 
Btraction. 

2.  Persons  daiming  mechanics*  liens  are 
not,  in  Buch  cases,  restricted  by  the  terms 
of  tbe  written  contract  of  sale,  bat  may,  by 
parol  evidence,  esteblisb  the  tree  terms  of  the 
contract. 

8.  Where  a  verbal  promise  Is  made,  npon 
sufficient  consideration,  to  answer  for  tbe  oebt 
of  auother,  and  subsequently  a  meuiorandam 
Is  ezecoted  sufficient  to  answer  the  require- 
ments of  the  stetnto  of  frauds,  sudi  ^omlse 
may  be  enforced,  altiioaift  no  new  cmsidera- 
tion  passes  upon  the  execution  of  the  written 
memorandnm. 

(Sjliabns  by  the  Court.) 

Appeal  from  district  court,  Lancaster  coun- 
ty; A.  W.  Field,  Judge. 

Action  by  James  F.  Stieehy  against  Hugh 
Fulton  aud  others  to  «iforce  a  veudw^s  Uen 
on  realty.  From  the  decree  rendered,  plain- 
tiff appeals.  Affirmed. 

Marquett,  Deweese  ft  HaB,  for  appellant 
F.  A.  Boehmer,  W.  A.  WllUams,  Sterens, 
LoTOb  Cochran  ft  Teeters,  Talbot  ft  Bryan, 
•nd  T.  B.  ABen,  for  vpdlees. 

IRVINB,  a  Upon  Septembw  26,  1800,  the 
plalutur  contracted  to  sell  a  lot  in  the  dty  of 
Linc(to  to  tiie  defendant  Ftilton,  86  at  tiie 
purchase  price  being  paid  In  cs^,  and  tiie 
remainder,  88,406,  to  be  paid  Norember  1. 
1880.  The  constmcttai  of  &  building  np<m 
the  lot  was  begun  by  Fulton  a  few  days  after 
tbe  cncntlon  of  this  ocntract  TUm  suit  was 
brought  by  the  plaintiff  to  fmdose  his  Ilcn 
for  the  purchase  mone^.  A  number  of  de- 
fendutts  set  vp  mechanics'  Uens  growing 
out  of  tbe  perfonnanos  of  labor,  and  furnish- 
big  of  material,  for  the  building.  The  decree 
of  tbe  district  court  established  these  Itois 
as  peUa  to  tbe  plaintlfrs  lien  for  the  unpaid 
purchase  money.  The  principal  controversy 
Is  as  to  tbe  propriety  of  the  decree  In  so  sub- 
ordinating the  vendor's  lien  to  tbe  mechanics' 
liens.  The  mechanics'  lieniHrs,  to  support  the 
decree,  rely  upon  the  doctrine  of  Manufactur- 
ing Ca  v.  Kountze,  80  Neb.  718,  46  N.  W. 
1128.  The  plaintiff  amtends— First,  that  no 
agreement  charging  the  own^  of  the  fee  Ap- 
pears In  the  written  contract  of  sale,  and  that 
parol  evidence  was  inadmissible  to  estabUsb 
such  agreement;  secondly,  that  tbe  evidence 
admitted  was  Insuffldmt  to  show  such  an 
agreement 

As  to  the  first  ctmtention,  It  Is  to  be  ob- 
served that  the  controversy  here  is  not  be- 
tween the  parties  to  the  wrlttra  contract 
The  Il^iors,  being  strangov  to  that  contract, 
are  not  bound  by  the  terms  of  the  writing. 
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but  tbey  are  at  Hbotr  to  enforce  the  real 
understanding  and  coBtract  betweoi  the  par- 
ties; the  ooestlon  belnf,  not  whether  there 
waa  an  agreement  between  the  vendor  and 
rendea  capable  of  enforcement  betwew 
them,  bat  wbethw  tiie  raidor,  by  hla  acta, 
had  oooatitiited  hlmaclt  a  prliKlpal  la  the 
oMutrnctlon  of  the  bonding,  and  so  charsed 
hla  estate  In  the  land. 

Am  a  preliminary  to  a  oonsMeratkm  of  the 
etho-  branch  of  the  qaeetfon,— that  Is.  the 
sofflideney  of  the  erldoice  to  brtaig  the  caae 
within  the  rule  of  Maaofactnring  Co.  t. 
Konntae^— we  think  it  la  proper  to  say  that 
in  some  instancee  that  role  seems  to  have  been 
misunderstood.  An  impression  seems  to  have 
been  created  that  the  general  oflaet  of  Mano- 
fiieturlng  Ca  KornktBe^  and  HOlBap  ▼. 
Ban.  30  Neh.  728.  46  N.  W.  U2S.  waa  to 
chaiise  tbe  vendor's  eetste  In  every  caae 
where,  by  the  natnre  of  his  contract  or  otb> 
erwlae,  he  has  knowingly  permitted  the  erec- 
tion of  a  building  by  the  vendee  upon  the 
land  sold.  ▲  proper  nnderatandlng  of  theae 
cases  leads  to  no  such  C(«cIiislon.  ^e  true 
role  Is  weU  stated  In  the  caae  of  Plckoia  v. 
Investment  Co.,  (Neb.)  65  N.  W.  947,  as  fol- 
lowa:  '^y  thla  It  waa  not  held  that  wh«e 
the  owuOT  of  the  land  sella  it,  and  atmply 
takes  back  a  mortgage  for  the  purchase  price, 
without  in  any  way  becoming  a  party  to  a 
cmtract  tat  the  erection  of  Improvement 
one  who  famlahea  materlala  or  labor  npm  a 
contract  with  the  vendee  alone  can  assert 
therem  a  lien  aupoilOT  to  that  (tf  the  said 
mortgage,  duly  recorded.  Quite  to  the  con- 
trary, It  has  been  recenUy  held  by  this  court; 
hi  Henry  ft  CioatBworth  Co.  r.  Bond,  (Keb.) 
55  N.  W.  648,  that  whore  one  famlshei  mon- 
ey to  balld  a  house,  tv  which  he  to(A  a  mort- 
gage upoD  the  premises  whereon  the  erection 
was  to  be  made,  the  recwd  of  snch  mort- 
gage gave  It  a  priority  to  the  rights  of  ma- 
terial men  and  mechanics  who  began  to  con- 
fer value  upon  the  mwtgaged  property  stt&r 
the  record  vt  the  mtnlgage.  To  subject  a 
veudw's  righto  in  the  sabject-matt^  of  the 
sale  to  the  claim  of  a  mechanic's  lienor,  it 
must  appear  that,  with  respect  to  the  value 
conferred  by  the  labor  or  material  of  such 
lienor,  there  was  a  privity  of  contract, 
throu^  the  vendee,  l>etween  the  vendor  and 
such  llenOTs.  This  privity  will  not  be  Implied 
flrom  the  mere  fact  that  the  mechanic's  lien- 
or, upon  the  felth  of  a  contract  between  him- 
self and  such  vMidee,  furnished  labor  or  ma- 
terial; It  must  be  established  by  the  proofs, 
or  be  as  fairly  Inferable  from  the  facts,  as 
any  othw  Independent  fact  proposition." 

The  real  question  in  this  case  was  whether 
or  not  such  a  privity  had  been  established 
here  between  lienor  and  vendor,  under  the 
rule  as  above  stated.  Upon  this  point  tbere 
was  evidence  tending  to  show  that,  when  the 
contract  of  sale  was  made.  It  was  under- 
stood between  the  parties  that  the  building 
should  be  erected;  that  the  purchase  price 
of  the  land  waa  to  be  paid  out  of  the  pro- 


ceeds of  a  loan  wUch  had  been  negotiated, 
cc  which  it  was  nndecatood  ooold  be  made, 
npoa  the  security  of  tba  property,  bat  tfat 
the  loan  coald  not  be  i^mmmmtmA  mitn  the 
eKavatbuia  of  llie  boOdlaff  w«ra  nude,  ml 
the  finmdatlona  wen  taL  It  waa  fbr  theae 
reasons  that  a  nomhial  payment  ot  five  del- 
huB  waa  acoepted,  and  that  Oe  white  ct 
ttie  renialna»  at  the  pordias*  nxmey  was 
to  be  paid  November  1st;  tt  being  under- 
stood that  at  that  time  the  buUding  duKdd 
have  advmnoed  tar  enough  to  permit  tin 
consummation  of  the  loan,  lliere  was  also 
evidence  tending  to  sbow  that  the  vendor 
endcoTOed  to>  have  ttie  vendee  subatltate 
other  contractors  for  those  who  were  per- 
forming  the  w^.  becanae  the  latter  were 
proceeding  so  slowly  that  a  ocmipletioii  of  flie 
tranaactton  conid  not  he  had  within  the  atlp- 
ulatcd  time.  Vtaeve  was  also  some  evidence 
tendbi«  to  Aow  that  the  rendw  OEerdaed 
anna  control  or  direction  over  the  building 
opontlMia;  but  this  evidence  la  (HE  an  im- 
oertaln  character,  maA  leaves  tt  very  donbt- 
fol  as  to  whether  the  vendor  Intended  more 
In  these  matters  than  to  prevait  the  vendee 
from  encroaching  upon  other  land  of  the 
vendor,  and  to  advise  the  rendee  in  some 
particolara.  Such  evidence  is,  therefore,  of 
very  litUe  weight;  but  the  evidence  already 
adverted  tOk  if  believed,  would  lead  to  the 
oondualtm  tint  the  Iransactloa  waa  a  Joint 
amngement  between  vendor  and  vendee, 
whereby  a  bntlding  dumld  be  erected  from 
the  proceeds  of  a  loan  obtained  by  the  ven- 
dee, and  out  (tf  ttie  proceeds  of  the  same 
loan  the  vendor  should  receive  the  purchase 
mon^  of  the  lot  When  one  seUs  land  to 
another,  and  places  ttiat  other  in  possesdon. 
In  die  absence  of  any  restrictive  covenanti^ 
tbere  la  alwaya  an  Implied  Bceose  that  the 
vMdee  may  make  improvements  on  the  land. 
Hie  expression  of  direct  authority  to  do  so. 
Independent  of  other  drcumstnnces,  would 
not  charge  the  vendor's  estate;  but,  accepting 
the  evidence  already  referred  to,  there  was 
In  this  case  not  merely  an  Implied  or  ex- 
pressed permission  to  construct  the  building, 
but  a  distinct  arrangement  between  the  par^ 
ties  that  the  building  should  be  constructed, 
and  this,  so  far  as  the  vendor  was  concerned, 
was  for  the  purpose  of  obtaining  funds  out 
of  which  he  should  be  paid  for  the  land. 
While  the  case  Is  near  the  border  line,  we 
think  these  facts  were  sufficient  to  sustain 
the  trial  court  in  finding  that  the  vendor 
had  established  the  vendee  as  his  agent  In 
the  building  operations  sufficiently  to  charge 
the  vendor's  estate  vitb  the  burden  of  me- 
chanics' Hens  arising  out  at  sudi  construc- 
tion. Indeed,  the  case.  In  this  view,  wcmld 
be  dosely  analogous  to  the  case  of  MlUsap 
V.  Ball,  supra.  We  conclude,  therefore,  that 
the  court  did  not  err  In  admitting  parol  tes- 
timony as  to  this  arrangement;  and  that 
its  findings  are  supported  by  the  evidence 

Complaint  Is  made  because  of  the  court's 
ntering  a  personal  Judgment  against  the 
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Nab.) 

plalntllg  on  Oie  claim  of  tbe  Pomoroy  Coal 
Con^nj.  Vjfou  this  dalm  tbere  la  erldmoe 
tending  to  abow  that  the  Vomeroj  Goal  Oora- 
pnny  refnaed  to  extend  credit  to  the  Tendee 
toe  certain  mafaolala  vtbUti  he  deslrad  to 
purcbaae  for  the  jEonndatlon  of  fbe  hnlldlnff; 
drnt  the  Tendur  thm  wrat  with  the  rendee 
to  the  agent  of  the  coal  company,  and  told 
him  to  Amdab  the  matorlal,  aa  It  waa  gtOug 
upon  bis  (the  Tendw'a)  land,  and  that  "he 
would  protect"  the  coal  company  for  the  ma- 
tnlaL  Snbseanently,  and  after  the  material 
waa  famished,  the  v^dcor  signed  a  written 
laatmment  whereby  he  agreed  "to  protect 
Pomooj  Cknl  Company  In  case  they  hare  to 
lake  a  Uen  fbr  atone,  Uma,  and  aand  sold 
to  H.  Fnlton."  It  la  chUmed  that  this  por- 
tfcB  of  the  agreement  waa  frawhilently  In- 
aerted  after  it  waa  signed  lay  the  Tendor; 
bnt  we  think  the  erldenca  Jnstlfled  the  trial 
court  In  finding  that  such  was  not  ttie  ftacl 
TOUng  the  pluIntlfTs  evidence  upon  this 
point,  it  would  appear  that,  vh&i  he  signed 
the  agreement.  It  was  laft  inocmptete  in 
aider  fliat  tin  cmrect  daacilptlon  of  the 
pfupertj  might  be  Inserted,  and  fliat  he 
rigned  aome  distance  below  the  part  already 
wrtttea.  In  order  that  this  might  be  flOed  In. 
In  Tiew  of  the  rdatlons  of  the  randor  to 
Oe  oontraotora,  already  referred  to.  It  Is 
^obaUe  that,  in  any  Ttew  of  the  cas^  the 
agreement  to  pay  flw  Pomeroy  Goal  Oom- 
pany  must  be  considered  an  Independent, 
and  not  a  coUatwal,  promlae.  BtUl,  viewed 
aa  a  collateral  prmuiae,  the  memorandnm 
aatlaOea  the  statute  of  fnnds.  It  Is  said 
ttiat  there  waa  no  conalderatlM  for  tiie  writ- 
ten memorandam.  The  c(malderatlon  for  the 
promise  waa  the  original  sale  and  delivwy 
«rf  aie  xnaterlal;  and  It  Is  too  well  eatabllshed 
to  Justify  oa  tai  refenrlng  to  authorities  that 
the  statute  of  frauds  relates  only  to  the  form 
of  erldmce,  and  a  writing  made  att&e  the 
transaction.  If  otherwise  snffident,  renders 
such  promise  enfin*oeabIe,  although  no  new 
consideration  passes.  Judgment  afllrmed. 
Ttie  othCT  commissioners  concur. 


VANDEVENTER  v.  STA^TE. 
(Supreme  Court  of  Nebraeka.   Jan.  3,  18M.) 

GsnllKAI,  Law— iHBTRUCTIOltB— RBAA01IABI.K 
DODBT. 

The  mle  which  requires  proof  in  criminal 
caseii  aach  as  will  ezdnde  all  reaaooable  donbt 
of  the  suilt  of  the  accused,  In  order  to  aa- 
tfaorise  a  ooDTictlon,  is  not  limited  to  prosecu- 
tfons  lor  felonies,  hat  applies  as  well  to  mlsde- 
■eanors. 
(Syllabus  br  the  Conrt.) 

Error  to  district  court,  Cass  county;  Chap- 
man, Judfn;. 

Charles  VandeTenter  was  convicted  of  as- 
sault and  battery,  and,  a  new  trial  having 
been  denied,  he  brings  error.  Reversed. 

Beeaon  Jfc  Boot,  tat  plaintiff  In  error.  Oca 
H.  Hantluga,  At^.  Gen.,  for  the  State. 


POST,  J.  This  Is  a  peUtlott  In  nror  from 
the  district  court  of  Cass  county.  From  file 
tnnacrlpt  it  appears  that  the  plaintUT  In  oror 
was  tried  upon  an  Information  charging  him 
with  malldoualy-  shooting  with  Intent  to 
wound  the  complaining  witness,  one  Stall. 
A  trial  restated  In  a  rerdlct  of  not  guUty  of 
the  offense  dharged.  hot  gnllty  of  an  assault 
and  battery.  A  motion  for  a  new  trial  hav- 
ing been  ovoraled,  jodgment  waa  entered  on 
the  Twdlct,  to  which  ezc^ftton  was  taken, 
and  which  ^vsents  the  questions  to  be  de- 
termtated  by  this  court  The  facts  disclosed 
by  the  record  are  substantially  as  foUows: 
StuQ,  ^  complalnii^  witness,  and  the  plain- 
tiff in' error  were  neighbors,  occupying  ad- 
joining'fiarraa.  On  flie  land  of  Uw  former 
waa  a  quantity  nHA  lumber,  the  remnant 
of  a  packing  house  formerly  operated  there, 
to  which  each  dalmed  title  by  purchase. 
Steps  had  been  takm  by  tte  esnnty  board  to 
cataUlsh  a  ^Mte  road  throng  the  land  of 
Stun,  the  Imnber  above  mentioned  being 
within  the  propoeed  rl^t  of  way  fliereof, 
but,  at  the  time  of  tiie  ihoottng  charged, 
said  rood  bad  not  been  opened  for  the  use 
of  tibe  public,  and  the  fences  of  Stall  had  not 
been  removed  therefrom.  On  Sunday,  the 
XBth  day  of  June,  18K2,  the  plaintiff  In  error 
opened  the  wire  fence,  and  went  upon  the 
premises  of  Btidl  to  secure  a  load  of  ttie 
lumber  in  cwtrevgsy.  When  the  latter  dis- 
covered htm  In  the  act  of  loading  tte  lumber, 
he  dosed  the  fence,  and  commanded  him  to 
unload  the  lumber  then  on  the  wagon.  Plain* 
tiff  te  error  was  armed  with  a  renttvcr  and 
an  axe,  while  Stun  waa  unarmed,  although 
during  tte  altercation  wUA  ensued  he 
procured  a  wUow  dub,  but  fbr  what  purpose 
does  not  clearly  appear.  It  Is  shown,  and  Is 
not  disputed,  that  the  plaintiff  in  mm  shot 
tiriee  at  Stidl,  one  diet  taking  effect  In  the 
arm  of  latter,  and  the  other  causing  a 
slight  wound  In  hla  hip.  The  contention  of 
the  idalntin  In  error  waa  that  he  had  re* 
treated  before  Stun,  who  was  endeavoring 
to  strike  falm  with  the  dub  above  moitloned, 
until  further  retreat  became  impossible  by 
reason  of  a  steep  bank,  when  he  fired  the 
Shots  In  (pMstlott  in  defense  of  his  own  per- 
son. 

It  Is  necessary  to  notice  but  one  of  Hie 
queetiotts  argued  hj  counsel,  via.  ttiat  pre- 
sented by  the  foilowing  instmetlons  given  by 
tht  court  on  Its  own  motion:  (5^  **Shonld 
the  Jury  find  tnm  the  evidence  that  there 
Is  a  reasMinble  doubt  of  the  accused's  guilt 
as  he  Btanda  charged  in  the  Information,  atin, 
If  they  bdleve  ftom  the  evidence  that  the 
defendant  Is  guilty  of  an  assault  and  bat- 
tery, yon  may  return  a  verdict  of  n<rt  guilty 
of  the  ofltnae  charged  In  the  Infmnatlon, 
I>nt  that  the  defendant  la  guilty  of  assault  and 
battery."  (6)  "The  defendant  Is  entitled  to 
every  presumption  of  Innocence  compatible 
with  the  evldmce  In  the  case,  and.  In  law, 
la  always  presumed  to  be  Innocent  until  his 
guilt  la  established  1^  evidsnca.  And  audi 
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guilt  moat  be  eabibllalied  b^ond  a  reoatm* 
aUe  donbt;  a  mere  pr^pmiderance  of  tbe 
erldmce  1b  not  nifacient  And  In  this  oonr 
necUon  70a  ve  fnrttaar  Instracted  that  a 
reaflonaUe  doubt  which  entitles  an  accnaed 
to  be  aognltted  ii  a  donbt  gnllt  of  Qie 
crime  charged  In  tbe  information,  arlBtng 
from  all  the  evidoice  In  the  caie.  The  proof 
Is  to  be  deemed  to  be  beyond  a  reasonable 
doubt  whrai  tbe  evidence  la  aoAdoit  to  Im- 
press the  Judgment  of  ordinary  minds  with 
a  convlcUon  <m  which  th^  would  act  wltb* 
ont  heMtatlon  In  the  most  Important  con- 
oema  of  life."  (8)  "Yon  are  Instracted  that. 
In  ordo-  to  warrant  a  vodlet  at  guilty  In 
this  case  as  tdiarged  in  the  informatidn,  it  la 
necessary  for  tlK  state  to  prore^  be^Mid  a 
reasonable  donbt,  that  defendant  ddlberate- 
Ij  and  malldoualy  made  the  asaanlt,  and 
shot  the  ^tiaecnting  witness  with  Int^t  to 
wound  him,  and  that  with  such  deUbo^tely 
formed  Intmtlons  he  entered  the  premises 
of  tbe  i^osecuting  witness.  In  this  connec> 
thm  tbe  Intent  be  Inferred  by  the  Jury 
from  the  acts  committed  by  tbe  accused, 
If  the  evidence  warrants  It;  that  Is,  the  fact 
that  the  accused  shot  and  wounded  the 
prooeentlng  witness  Is  auffldmt  In  Itself,  nn- 
eiplalned  by  otbtx  drcumstancea.  to  estab- 
lish ttie  felonious  Intent,  unless  you  find  from 
the  evidence  and  Acts  surrounding  the  sboot- 
Ing  and  wounding  that  the  accused  had  snf- 
flclCTt  iffovocation  tcx  the  assault  oe  shoot- 
ing to  mrraut  him  In  footing  the  proaecnt- 
taig  witness  In  self-defense." 

Tbe  particular  vice  imputed  to  these  Iup 
structions  Is  that,  while  they  require  the 
Jury  to  be  aatiaOed  of  the  gnllt  <tf  tbe  ac- 
cused b^wd  a  reasmable  doubt  In  ordo' 
to  convict  ot  the  crime  charged  In  tbe  In- 
formatton,  they  authorise  a  oonrlction  for  an 
assault  and  battery  oa  a  bare  preponderance 
of  the  evidence.  A  careful  acaminatloa  of 
the  (diarge  above  set  out  has  Batlsfled  us  that 
It  Is  subject  to  the  criticism  aforesaid.  Not 
only  are  tbe  Jury  auth«1zed  by  paragraph 
to  convict  of  an  assault  and  battery  not- 
withstanding the  evidence  may  be  Insuf- 
ficient to  establish  guilt  beyond  a  reasonaMe 
doubt,  but  the  term  "reasonable  doubt," 
wherever  used  In  the  other  paragraph,  la 
limited  to  tbe  crime  charged,  and  cannot, 
by  any  reasonable  or  natural  conatructlon, 
be  said  to  apply  to  the  offense  of  which  the 
accused  was  convicted.  There  form^ly  ex- 
isted a  diversity  of  opinion  upon  the  question 
wbether  the  preaomption  of  Innocence  was 
available  to  one  accused  of  a  mere  misde- 
meanor, in  the  sense  that  the  prosecutor  was 
required  to  establish  guilt  b^ond  a  reason- 
aUe  donbt;  but  the  decided  wtight  of  an- 
tbwity  may  now  be  aald  to  sustain  ibe 
propesitlon  that  the  rule  which  requites 
PKKtf  Of  guUt  beyond  a  reasonable  donbt 
applies  to  all  criminal  proeecutlons,-^  mis- 
demeanors, aa  well  aa  to  felonies.  1  Blah. 
Ortm.  Proc.  1O03;  Com.  v.  IntooEjcatlng  lAit 
nan,  U6  Mass,  142:  PnUer  t.  State,  U 


Ohio  St  483;  People  v.  Potter.  SB  SddL 
858,  50  N.  W.  9W.  For  the  reasons  stated, 
tbe  Judgment  Is  reversed,  and  tbe  case  re- 
manded for  fnrOur  i^ooeedings  In  the 
district  court  Tbe  other  Judges  concur. 


SOHNEroBR  V.  PATTBBSON  et  aL 

(Supreme  Court  of  Nebraska.  Jan.  8,  18M.) 

EviDBNOB  or  Fabtnbbshif— Lease— Dssoamioa 
— Pabol  Evidbnoi  —  Bbbaoh  or  Iaiss— Oax- 

AOBS. 

1.  record  of  the  eeatlflcate  i»ovtded 
for  Id  BectioDs  27-29,  c.  65,  Gomp.  St.,  ii  not 
the  obly  erideace  by  which  the  ^IsteDce  of  a 
partnenhip  may  be  established.  Notwithstand- 
ing that  statute,  a  partnership  may  he  proved 
by  any  method  permissible  before  the  enact- 
ment. 

2.  A  written  lease  described  tbe  demised 
land  as  "fonr  acres,  oat  of  lot  foar,"  in  a 
certain  goTemmeutal  subdivision,  "lying  nortj^ 
of  the  railroad  tradi."  Hdd  that,  in  an  action 
between  the  lessor  and  the  lessee's  assignee, 
parol  evidence  was  admissibie  to  show  that  tbe 
lessor  and  leasee,  about  the  time  the  lease  was 
made^  had  gone  apon  the  land,  and  agreed  apM 
certain  lines  and  monaments  as  defining  its 
boundaries. 

S.  In  an  actiiMi  by  the  lessee's  assignee 
against  the  lessor  to  recover  damages  becanae 
the  lessor  had  subseqaeutly  leased  a  portion  of 
the  land  to  a  third  person,  placed  such  third 
person  in  possession,  and  excluded  the  plaintiff 
therefrom,  hdd,  that  It  was  no  defense  to  show 
that  the  assignee,  at  the  time  of  tlw  aasink- 
ment,  knew  of  the  subseqaent  lease,  or  of  the 
original  lessee's  exduslon,  the  assiaaee  stand- 
ing in  the  place  of  the  ori^nal  lessee,  and 
b^ig  entitled  to  all  his  rights. 

4.  Where  sach  lease  was  made  for  tbe  pur- 
pose of  enabling  the  lessee  to  mine  sand  from 
the  land,  the  measure  of  damages  is  the  value 
of  the  occupancy  of  the  land  for  that  purpoae; 
and  evidence  mowing  the  qnantity  of  sand 
upon  the  land,  the  cost  of  removing  the  sand^ 
and  its  market  value  la  admissible  toe  the 
purpose  ci  ascertaining  tbe  damages. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Cass  county;  Fl^d. 
Judge. 

Action  by  Patterson,  Murpliy  &  Co.  against 
Jacob  Schneider.  Tliere  was  Judgment  for 
plalntlfla,  and  defendant  brings  error.  Af- 
firmed. 

W.  Browne  and  B.  H.  Wool^.  for 
plaintiff  In  errw,  A.  N.  BoUlvan,  for  de- 
fendants In*wror. 

IBVINB,  a  Patterson,  Hnrphy  ft  Oo^  by 
that  name,  brought  this  action  In  the  dis- 
trict court  of  Cass  oonnty,  aUeglag  that  the 
plaintiffs  were  a  partnership,  formed  for  the 
purpose  of  doing  business  In  this  state;  that 
the  d^mdant,  Schneider,  leased  a  tract  of 
land  of  4  axstm  in  Oaas  county  tor  the  teria 
of  6  years  to  one  Jerty  h.  Farthing;  and  re- 
ceived the  full  rent  therefor;  that  fte  lease 
was  made  wltb  tbe  privilege  of  taking  sand 
from  tbe  land;  that  Farthing  aasl^ed  die 
lease  to  plaintiffs;  and  then^  at  some  length,, 
tbe  petition  alleges  that  Schneider  leased  2H 
acres  of  said  land  to  another  company,  and 
pat  tbe  InssBB  In  possession,  and  prayn  dam- 
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ages  for  the  exclusion  of  plaJptlffa  from  that 
portion  of  the  land.  Two  answers  appear  In 
(he  record.  It  may  be  assumed  that  the 
later  one  filed  was  Intended  as  an  amended 
answer,  and  will  be  treated  as  such.  By  that 
answer,  Schneider  avers  that  the  "full 
amoont  of  ground  claimed  by  plaintiffs  In 
this  action  was  by  them  taken,  occupied,  and 
used,  and  that  no  part  of  the  ground  sold 
to  Omaha  Gravel  Company  was  Included  in 
the  porchase  so  made  by  plaintiffs  or  their 
assignor  herein.  Defendant  therefore  denies 
each  and  every  material  allegation  in  said 
cause  alleged,  and  avers  that  plaintiffs  have 
oothing  to  complain  ot  The  defendant  de- 
nies that  there  is  in  exlstoice  any  such  per- 
son or  firm  as  plaintiffs  alleged  therein." 
There  was  a  verdict  and  Judgment  for  plain- 
tiffs. 

The  first  assignment  of  error  to  be  noticed 
relates  to  the  admission  of  parol  testimony 
to  prove  the  existence  of  the  partnership. 
This  evidence  was  objected  to  as  Incompe- 
tent, for  the  reason  Uiat  sections  27~2Q,  c 
6S,  Gomp.  St,  provide  for  filing  in  the  office 
of  the  county  clerk  a  certificate  showing  the 
names  of  Individuals  doing  business  under 
a  firm  name,  and  make  that  record  evi- 
dence^ It  Is  claimed  that  such  certificate  Is 
the  only  competent  evidence  of  the  exist- 
ence of  a  partnership.  It  Is  doubtful  wheth- 
er this  Issue  was  reaUy  presented  by  the 
pleadings.  The  afflrmatlve  averment  that 
plalntlfh  had  occupied  all  the  land  leased 
seems  to  be  Inconsistent  with  the  denial  of 
the  existence  of  plaintiffs.  However,  the 
trial  court  treated  the  issue  as  properly 
raised,  and  the  question  is  one  of  importance, 
and  will  be  considered  upon  its  merits.  The 
statute  referred  to  provides,  In  section  27, 
that  any  assodatlou  of  persons  doing  busi- 
ness in  any  county  under  a  firm,  partnership, 
or  corporate  name,  and  not  incorporated  un- 
(i&  the  laws  of  this  state,  shall  have  record- 
ed in  the  office  of  the  county  clerk  of  the 
county  where  the  place  of  business  Is  located 
a  certificate,  signed  by  each  member  of  said 
assodatlon,  showing— First,  the  name  of  the 
association;  second,  the  general  nature  of 
the  business,  and  principal  place  of  doing 
busineas;  and,  third,  the  full  name  and  res- 
idmce  of  each  Individual  member  of  the  as- 
sociation. Section  28  provides  for  the  re- 
ceding of  such  certificates,  and  makes  the 
reoord  or  a  certified  transcript  prima  fftde 
evidence  of  the  facts  therein  set  forth.  Sec- 
tion 20  provides  a  penalty  against  any  per- 
son who  shall,  for  the  space  of  20  days,  fall, 
D(>gtect,  or  refuse  to  comply  with  the  pro- 
visious  of  the  act  This  statute  has  several 
times  been  culled  to  the  attentlou  of  the 
court.  In  Shrlver  v.  Mcaoud,  20  Neb.  474, 
30  N.  W.  534,  the  same  objection  seems  to 
have  been  urged  as  presented  In  this  case; 
but  that  was  an  action  between  the  persons 
alleged  to  be  partners,  and  the  court  disposes 
#f  the  question  by  saying  that  the  parties 
were  in  pari  deUcto,  and,  whatever  might 


be  the  true  construction  of  the  act,  its  pro- 
visions could  not  be  Invoked  by  oue  part- 
ner against  the  other,  both  being  equally  re- 
sponjdble  for  the  failure,  to  moke  and  file 
such  certificate.  A  doubt,  however,  is  ex- 
pressed, as  to  whether  the  statute  applies 
in  any  case  where  the  partnership  name  Is 
that  of  one  or  all  of  the  partners.  In  MllU- 
gan  V.  Butcher,  28  Neb.  683,  87  N.  W.  696, 
somewhat  curiously,  the  objection  seems  to 
have  been  directly  the  opposite  of  that  here 
urged;  that  Is,  the  record  of  the  certificate 
was  objected  to  as  Incompetent,  and  the 
court  merely  held  that  such  record  was  ad- 
missible. These  decisions  do  not  assist  great- 
ly in  disposing  of  the  question  before  us. 
It  la,  perhaps,  worthy  of  consideration,  that, 
in  a  number  of  cases  arising  since  the  pas- 
sage of  the  statute  in  question,  the  existence 
of  a  partnerslilp  has  been  proved  by  the 
usual  parol  evld^ce,  and  the  court  has  de- 
cided a  number  of  questions  In  regard  to  the 
admissibility  of  evidence  for  that  purpose,, 
without,  80  far  OS  we  are  aware,  once  al- 
luding to  this  statute  as  affecting  the  com- 
mon-law rules  in  regard  to  such  proof.  An  In- 
spection of  the  statute  discloses  that  there  i» 
no  prohibition  against  forming  a  partnerahlp 
or  transacting  a  partnership  business  ex- 
cept In  compliance  with  the  act,  but  merely 
a  penalty  for  falling  or  refusing  to  file  the 
certificate  within  a  certain  period  after  the 
formation  of  the  partnership  or  commence- 
ment of  business.  The  object  of  the  act  wa» 
to  make  a  matter  of  public  record  the  names 
of  persons  composing  unincorporated  asso- 
ciations, and  it  was  chiefly,  no  doubt,  to  en- 
able persons  doing  busineas  with  such  asso- 
ciatious  to  ascertain  the  responsible  individ- 
uals. In  enforcing  this  object,  undoubted- 
ly cases  might  arise  presenting  estopp^ 
against  partners  by  reason  of  statements  in 
the  certificates,  or  by  reason  of  the  follure  to 
file  certificates;  but  the  act  was  not  int^ded 
to  restrict  the  power  of  Individuals  to  form 
partnerships,  or  to  provide  an  exclusive  meth- 
od for  their  formation.  The  statute  makes 
the  certificate  only  prima  fade  evidence  up- 
on tlic  subject,  Qud  we  do  not  think  that  It 
has  the  effect  of  making  It  the  sole  or  ex.- 
dusive  evidence.  This  assignment  of  error 
must  therefore  be  overruled. 

Another  assignment  of  ^or  Is  the  admis- 
sion In  evidence  of  the  assignment  of  the 
lease  f^m  Farthing  to  the  plaintiffs,  upon 
the  ground  that  It  was  not  witnessed.  A 
reference  to  the  answer  shows  that  the  de- 
fendant avers  that  the  ploiutlflB  occupied  all 
the  land  "included  In  the  purchase  so  made 
by  plaintiffs  or  theh:  assignor  herein."  This 
averment  admits  the  fact  of  the  assignment, 
and  the  subsequent  gmoral  denial  cannot  be 
taken  as  countarraillng  against  mch  admis- 
sion. 

The  prlndpal  contention  arises  out  of  the 
admission  of  evidence  to  identify  the  laud 
demised.  The  description  In  the  lease  la  u 
follows:  'Tour  acres,  out  of  lot  four.  In  S, 
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a  %  <^  fbe  N.  T7.  %  itf  Bee.  5,  T.  12,  R.  U, 
In  Can  oonnty,  Nebr^  lying  <hi  the  north 
aMe  of  the  railroad  track."  Parol  erldence 
was  admitted,  ovw  defaidanlffl  ol^eetlonB, 
which  disclosed  that  the  lessor  owned  more 
than  four  acres  lying  nwth  of  a  certain  rait 
road  track,  and  whltib  tended  to  Aow,  <m 
the  part  of  the  plalntUto,  that  the  lessor  and 
wlginal  lessee  had  gone  upon  Ihe  land,  plow- 
ed a  farrow  along  a  pwtlon.  at  least,  of  what 
was  Intended  to  he  <me  of  the  lines  ot  the 
tract  d«nised,  '*st^ped  utT  the  rest  of  the 
tract,  and  agreed  as  to  the  boundaries  of  the 
tract  The  qoesOon  Is,  was  such  erldence  ad- 
mlsslhle?  The  plaintiff  In  errw  ccmtends  that 
ttie  description  In  Ihe  lease  Is  uncertain  upon 
its  tae^  and  cannot  be  hdped  out  by  pared 
evidence.  Parol  evidence  doubtless  would 
have  heem  admissible  to  show  that  the  lessor 
owned  only  four  acres  in  lot  4,  or  to  show 
tibat  only  four  acres  in  lot  4  lay  nwth  <rf  Hie 
railroad  track.  Adams  t.  ^Hunnpson,  28  Neb. 
53,  44  N.  W.  74;  Ballon  t.  Sherwood,  82  Neb. 
eee,  N.  W.  790;  and  SO  N.  W.  1131.  So^ 
tot>,  had  the  evidence  shown  that  the  lessor 
owned  two  distinct  tracts  In  lot  4  north  of 
the  track,  ea<£b  at  tarn  acres,  ao  that  the  de- 
.  scrlption  would  apply  to  each,  parol  evidence 
would  have  been  admissible  to  show  the  In- 
tention of  the  parties.  "If  a  man  levies  a 
fine  on  the  manor  of  Soure  or  the  manor  of 
Dlrtleby,  and  hi  truUi  there  is  the  manor  <tf 
North  Soure  and  South  Soure  and  ot  Great 
Dlrtleby  and  Little  BIrtleby.  In  this  case  Is- 
sue may  be  taken  dehtwa  which  the  conusor 
intended  to  pass."  Altham's  Case*  8  Ooke, 
165.  These  principles  seem  to  indicate  that 
tba  description  Is  not  upon  tto  face  void 
tat  uncertainty.  If  ceartoln  parol  evldoice 
would  directly  ascertain  the  description,  there 
can  be  little  doubt  that  when  parol  evidence, 
as  in  this  case,  first  discloses  the  facts  which 
render  the  description  uncertain,  such  un- 
certain^ arising  by  parol  may  be  removed  In 
like  manner.  As  between  the  parties  to  a 
conveyance,  the  conveyance  should  not  be 
permitted  to  fall  for  uncertainty  In  descrip- 
don,  except  as  a  matter  of  necessity;  and  we 
think  It  Is  eetabllehed  by  the  numerous  ad- 
judications bearing  upon  the  subject  that 
whatever  description  may  be  agreed  upon  by 
the  parties  as  designating  a  definite  tract 
agreed  upon  between  them  Is  sufficient  to 
bind  the  parties.  Thus,  such  deecriptl<»is  as 
"my  farm,"  "Barren  Island,"  and  other  gen- 
eral terms,  understood  by  the  parties  to  re- 
fer to  a  particular  definite  tract  of  land,  have 
been  held  sufflcienL  In  older  states,  not 
favored  by  gova*nment  surveys  and  recorded 
plats,  as  a  matter  of  necessity,  such  descrip- 
tions are  resorted  to,  referring  to  monuments, 
recognized  by  the  parties,  but  frequently  uot 
capable  of  being  id^tlfled  by  others  without 
resort  to  the  acts  or  expressed  intentions  of 
the  parties.  Had  there  been  any  reference, 
however  vague,  In  the  lease,  to  tiie  demarka- 
tlon  resorted  to  by  the  parties,  there  could 
be  no  donbt  tb&t  the  luroof  of  such  dema^- 


tl<»  ml^t  be  made  by  pand.  From  the 
terms  of  this  lease  It  does  appear  that  they 
had  In  mind  a  parUetdar  tract  of  fbnr  acre«, 
and  we  see  no  reason  why  extrinsic  evidence 
to  identify  the  tract  was  toadmIS8lbl&  It 
most  be  remembered,  however,  that  we  are 
dlBcnsBlng  this  question  only  as  It  affects  the 
Immediate  parties  to  the  Instmment,  <a  pep- 
sons  representing  atudi  partieB.  Did  the  case 
Invdve  a  question  of  the  etfeet  <^  recording 
the  lease  aa  notioe  to  third  persons,  or  ques- 
tions dmilar  to  ttiat,  entirely  dlfforent  codt 
^derations  woidd  control  the  dedalon,  and 
a  different  condnslw  mlg^t  be  reached. 

The  plaintffl  tat  error  also  secSu  to  avoid 
resprairibility  upon  the  groond  that  the  de- 
fendants In  enor  (the  plalntlffB  below)  knew, 
when  they  took,  the  cs^gnment  fmn  Far- 
thing, that  a  portion  at  the  land  was  in  the 
poBSMSion  of  the  gravel  company.  This  Is  no 
defense  to  an  action  tat  breach  of  covenant 
If  the  lease  was  valid.  FartMng  had  a  rl«^ 
of  action  against  the  lessor  for  his  breach  of 
contract  By  the  assignment  his  rights  were 
transferred  to  the  phUntUOL  They  claim  no 
other  righte. 

A  question  is  raised  as  to  the  admission  of 
certain  evidence  to  {trove  damages.  It  win  . 
be  remembered  that  ttie  lease  expressly 
granted  the  privilege  to  removing  sand  from 
the  land.  The  petition  alleges  that  plaintiffs 
carried  on  the  bnslnefls  of  ahlp^g  sand  to 
adjoining  dUes,  and  selling  the  aam^  and 
prepared  the  groond  for  such  business,  and 
that,  by  defendant's  acta,  the  pnriltB  of  such 
business  were  greatly  diminished,  all  to  de- 
faidant*s  knowledge.  The  evidence  objected 
to  related  to  the  cost  of  mining  aand,  the 
value  of  aand  on  the  track,  the  proflto  per 
car,  and  the  number  at  car  loads  per  acre. 
Upon  this  subject  the  conrt  instructed  tlie 
Jury  that  the  measure  of  damages  woold  be 
the  value  ot  occupying  the  land,  and  taking 
away  ttte  sand,  for  the  poiod  of  five  shears. 
No  exc^rtlon  waa  taken  to  this  instroctton, 
and  nnda  the  fiimUlar  rule  in  Hadley  v.  Bax- 
endale.  9  Bxch.  841,  the  Instmctton  was  cor- 
rect The  lease  bdng  made  tar  the  purpose 
of  removing  sand,  the  damages  arldng  by 
reason  of  plalntlCb*  not  being  permitted  to 
remove  the  sand  must  hare  been  In  the  con- 
templation of  the  parties,  and  the  evidence 
objected  to  was  all  material  fbr  the  puri;>ose 
of  enabling  the  Jury  to  determine  the  value 
of  the  occupancy  of  the  land  for  that  pur- 
pose. Sedg.  Dam.  S5  987,  1022. 

Th^e  is  In  the  record  the  usual  assignment 
that  the  verdict  Is  not  sustained  by  the  erl- 
dence. We  are  not  able  to  understand  all 
the  evidence  very  perfecUy.  At  the  com- 
mencement of  the  trial  a  plat  was  Intro- 
duced, that  the  witnesses  constantly  ref»red 
to;  sometimes  by  words  Indicating  points  up- 
on the  plat  which  con  be  Identified,  but  more 
frequentiy  by  the  words  "here"  and  "there," 
accompanying  these  words  apparently  by  In- 
dicating, In  the  presence  of  the  Jury,  the 
points  referred  to.  The  Jury  and  the  trial 
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Judge  obsemd  Ouw  irttneuo,  anct,  by  tb« 
«ld  of  such  fadlcatloiu,  undoabtedly  ware  en- 
abled to  undentaod  points  in  the  erldence 
which  ue  wboUy  tmlntelllglbte  vpon  the 
written  reoonL  In  this  condition  of  the  rec- 
ttd,  we  euunt  say  that  there  was  not  evi- 
dence to  sappvt  the  rerdSet;  tht  Identity  of 
lend  leased,  and  the  rtiAtlT*  poos— lona 
vt  the  piafaHff  and  the  grarel  companj,  be- 
taf  fbe  points  upon  wUch  It  Is  mrged  that 
tbe  evidence  was  Insufltelant.  Afflrmed.  The 
«tber  eommlBalonws  concur. 


I.EAN  T.  ANDKBWS. 
(Sajtieme  Court  of  Mebnuka.  Jan.  8, 18M.) 
Appiai^-Cortsstb  op  Record. 
Where  a  proceeding  in  error  la  prose- 
ented  from  the  jodgment  of  a  jastlce  of  the 
peace  to  the  district  court,  a  petitioD  in  error 
molt  be  filed  in  that  court,  Bpedficallj  ena- 
metating  the  enrare  relied  on  for  a  rerertal  of 
neb  Jodgment;   and,  to  enable  the  inpreme 
eonrt  to  review  tbe  judgment  of  the  district 
eonrt  on  said  error  proceeding,  tbe  petition  in 
tmr  on  which  the  diBtrict  court  acted  most  be 
tseorpMated  into  tbe  record  bronght  bm. 
(SjllabiM  by  the  Court) 

Error  to  district  oonrt,  Oa«  oonnty;  Gb^p- 
nan.  Jndge. 

Action  by  John  Lean  against  Joseph  K. 
ikndrews.  From  a  Judgment  tor  defendant, 
pMntlff  brings  error  Affirmed. 

H.  D.  Trayis,  for  ^alntUE  In  error.  Woolflj 
ft  CHbson,  for  dc^sBdont  In  error. 

BAGAN,  O.  It  vpeors  from  the  finding 
and  Jndgmeat  of  tbe  district  ooort  In  this 
noord  that  John  Lean  soad  Jos^  K.  An- 
drews and  ottiera  beAwe  a  Justice  ot  the  peace 
of  Cam  coimtr;  that  the  case  was  tried  to  a 
Jury  <«  Jauaiy  17,  1891,  and  a  wdlet  re- 
tmned  In  faror  of  Andrews;  that  the  Jnstloe 
of  the  peace  aftenrards  aet  aside  thla  ver- 
dict, and  on  June  22,  1881.  rendered  a  Jndg- 
aeat  In  favor  4rf  Leon  and  affabMt  Andrews. 
Andrewa  Own  prosecntsd  a  proceedtaur  la 
error  to  the  district  court  to  reraae  tills  Jndff- 
meat  ta  June  22,  1891.  The  district  court 
MstUned  tbe  «mv  proceedinc,  afflmad  tbe 
Mgment  of  Jasnur  17,  ia91«  and  rewsed 
tbe  Judgment  of  the  Jnatice  of  the  peace  ren- 
dered on  June  22,  ISBL  Lean  brings  tiie  Jodg- 
Blent  of  the  district  court  here  for  review 
OB  &aog. 

We  cannot  examine  the  ecrars  alleged  here 
Iv  Lean,  became  the  record  contains  no  p»> 
tttion  in  eCTOr.  or  otbsr  paper,  informing  us 
what  errors  were  alleged  by  Andrews  in  his 
error  proceeding  from  the  Justice  of  the 
peace,  and  on  which  Andrews  bmiked  the  ac- 
tion of  the  district  comt.  Where  a  proceed- 
ing in  error  Is  prosecuted  from  the  judgment 
of  a  Jostioo  of  the  peace  to  the  district  court, 
a  pedUon  In  eror  must  be  filed  in  that  court, 
■peciflcallr  enumerating  the  errorfl  relied  up- 
on for  tbe  reversal  of  tbe  ruling  or  Judgment 
«C  the  Jurtlce  of  tiho  peacoj  and,  to  enaUa 
V.57N.VJ10.5— 26 
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the  supreme  eonrt  to  review  the  action  of  tbe 
district  court  on  such  error  proceeding,  such 
petition  In  oror  miat  be  made  a  part  of  tba 
record  In  tbe  error  proceedtDgi  brought  here. 
The  record  before  us  sustains  the  Judgment 
of  the  district  court,  and  tbe  ssme  la  affirmed. 
The  other  eommiaslonears  concur. 


BROWN  T.  STEIN  et  al. 
(Supreme  Court  of  Nebraska.  Jan.  8,  18&4.) 
DSDICA.T10N  or  BmaaT — StTrrioimoT  or  Evi' 

DENCB. 

1.  In  order  to  establish  tbe  existence  of  a 
paUic  highway  over  private  property  by  dedi- 
cation, the  animns  dedicendl  is  essential,  and 
most  be  clearly  proved. 

2.  Elvldence  examined,  and  Md  Insufficient 
to  establish  a  dedication  of  the  property  In 
controverBy  as  public  streets. 

(Syllabus  1^  tiie  Court) 

Appeal  from  district  court,  C8ay  ooontrt 
Hastings,  Judge. 

Action  by  Rob«l  Q.  Brown  against  the 
dty  of  Clay  Center  and  H.  B.  Stein  tor 
an  Injunction.  There  was  decree  for  plain- 
tifr,  and  defendants  appeal  Affirmed. 

J.  L.  Epperson  &  Scms,  tot  appellants. 
Leslie  O.  Hurd,  for  appellee. 

POST,  J.  TUa  waa  a  proceeding  In  the 
district  eonrt  ctf  CSay  county  by  tbe  ap- 
pdlee.  Brown,  to  restrain  the  <tefendant 
Stein,  as  county  cleA,  from  recording  an 
alleged  plat  of  the  Ftrat  addition  to  the 
city  of  Clay  Center,  and  the  defendant  city 
from  raising  and  claiming  the  property 
hereafter  described  as  pnbUe  streets.  From 
the  uncontro verted  allegations  of  the  plead- 
tngs  ft  appears  that  In  the  year  1884  the 
plaintiff  and  two  others  caused  to  be  laid 
out  and  platted  the  First  addition  to  the 
said  dly.  Said  parties,  at  the  time  named, 
woe  the  ownas  of  a  stt^  of  land  AS  feet 
in  width  at  tbe  north  end  and  118  feet  wide 
at  tbe  aonth  end  tbere^  adjoining  the  dty 
en  the  west,  and  conforming  la  length  with 
the  weat  line  of  the  dty  as  originally  laid 
Qot  Hie  strip  ttaoa  described  Is  dedgnated 
on  the  plat  as  "Block  18."  and  subdivided 
Into  lots,  marked  oonseeutivdy  from  1  to 
&4,  IndUBlve  of  both  numbers.  Of  said  lots 
those  marked  fltom  21  to  32,  Inclodve,  are 
25  feet  widc^  all  othors  bdng  60  feet  wide, 
exe^  lots  6,  20^  and  40,  (the  iMvperty  In 
controversy,)  whldi  are  80  feet,  ami  corre- 
spond In  width  with  the  »st  and  west 
atreeta  ot  the  dty  <m  whldi  they  abut.  The 
pWntiff,  who  baa  by  purchase  acqtilred  the 
rights  of  the  other  parties  Interested  in  said 
lots,  alleges  that  he  now  holds  them  by  tltlt? 
In  fee  simple;  that  he  haa  nevor  dedicated 
or  otherwise  appropriated  them  to  the  use  of 
the  dty,  but  that  said  dty  now  uses  and 
claims  them  aa  public  atreets,  to  wit,  as  ex- 
tensions of  Glenvllle,  Fairfield,  and  Har< 
wd  atreeta,  x9oa  which  they  abui  and  has 
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prepared  a  new  plat  of  said  addition,  on 
which  th^  are  designated  as  parta  of  said 
streets,  and  which  It  threatens  to  file  in  the 
office  of  the  county  cl&i.,  thereby  casting 
a  cloud  npon  his  title.  It  la  also  alleged  by 
the  plalnticr,  and  not  denied,  that  ever  since 
said  land  was  laid  oat  and  platted  as  afwe- 
said  the  property  In  controTersy  has  been 
listed  and  assessed  for  taxation  as  lots  6, 
20,  and  40  of  block  18  In  the  said  addition, 
and  that  he  has  paid  all  taxes  thus  assessed 
against  them  for  state,  county,  and  city  pnr- 
poaes.  There  Is  no  claim  by  the  city  that 
the  ppt^erty  in  controversy,  or  any  part 
thereof,  has  been  acquired  for  public  use 
by  purchase  or  condemnation.  Nor  is  it 
seriously  contended  that  the  act  of  laying 
out  and  platUng  the  strip  known  as  "Block 
18"  amounts  to  a  dedication  of  the  lots  or 
tracts  in  question  as  highways,  notwith- 
standing th^  conform  In  width  to  the  streets 
of  the  city,  and,  but  for  their  designation 
as  lots,  might  seem  to  be  extensions  there* 
of.  The  rdiance  of  the  city,  as  already  in- 
dicated. Is  upon  a  common-law  dedication. 
In  addition  to  the  facts  above  stated  it 
appears  from  the  bill  of  exceptions  that 
block  18  was  bounded  on  the  weet  by  the 
property  described  in  the  reccvd  as  the  "Kin- 
luild  Pasture,"  and  used  for  agricultural 
purposes  by  the  proprietor.  In  the  month 
of  Septemt>er,  18S6,  certain  othw  parties 
purchased  a  part  of  the  propo^  last  men- 
tioned, and  laid  oat  EUer's  addition,  ad- 
joining block  18.  Afterwards  the  Kansas 
City  &  Omaha  Railroad  Company  located 
Its  depot  and  side  tracks  in  Bllw's  addi- 
tion, which  rendered  access  thereto  across 
said  block  desirable,  if  not  necessary.  It 
seems  to  have  been  understood  at  the  time 
the  last-named  addition  was  laid  out 
that  the  streets  of  the  city  did  not  extend 
through  block  18,  since  Eller,  one  of  the 
proprietws  hereof,  who  held  the  title  to 
the  premises  by  deed  from  Kinkaid,  repre- 
sented to  the  latter,  at  the  time  of  the  pur- 
chase from  him,  that  It  would  cost  about 
(2,000  to  open  the  streets  through  blot^  IS; 
and  at  another  time  Messrs.  Martin  and 
EHxon,  who  were  also  interested  In  said  ad- 
dition, Tlalted  plaintiff  at  his  home  in  Sut- 
ton, to  negotiate  for  the  opening  of  said 
streets.  It  is  shown  that  since  the  con- 
stmctton  of  the  railroad  through  the  city 
in  1877,  one  or  more  of  the  lots  in  contro- 
versy have  been  In  constant  use  as  a  street 
1^  the  public  and  continues  to  be  the  only 
road  connecting  Bller's  additlcm  with  the 
cl^  proper.  It  Is  farther  shown  ^at  the 
city  has  graded  one  of  the  Iota,  to  wit,  lot 
Na  20,  claiming  it  to  be  an  extension  of 
Fairfield  atreet,  and  has  catised  some  side- 
walks to  be  constructed  on  each  of  them; 
but  nether  the  date,  amount,  nor  value  of 
smdi  Improrement  Is  apparent  &om  the  rec- 
ord. 

It  does  not  appear  that  the  plaintiff  ever 
recognised  the  claim  which  the  city  now  as* 


Berts  to  the  lots.  On  the  other  hand,  he 
tesUfles  without  contradlctlMi  that  be  always 
asserted  his  title  thoreto;  that  he  has  ftre- 
qnently  urged  the  dty  antboritlea  to  purchase 
or  condemn  them  for  use  as  streets,  but  that 
no  action  was  taken,  for  the  alleged  reason 
that  there  were  no  funds  avallaUe  for  tbat 
purpose.  In  the  month  of  July,  1S77,  he 
caused  a  stout,  board  fence  to  be  built  acroas 
the  front  of  lot  20,— ai^arenUy  the  one 
moat  used  by  the  public,— after  notifying  the 
city  authorities  of  his  Intention  to  do  so,  but 
which  was  removed  a  few  hours  later  by  par- 
ties unknown  to  him.  He  admits  that  tbe 
purpose  of  the  proprietors  of  the  addition  In 
making  the  lots  in  question  conform  in  width 
to  the  streets  was  to  subsequently  Aiapoee  of 
them  to  the  city.  He  testlfles  furth^,  aa  a 
reason  for  demanding  CMupensatlon  toe  them, 
that  as  one  of  the  proprietors  <rf  the  original 
town  he  had  been  obliged  to  give  away  a 
large  number  of  lots  In  order  to  secure  the 
location  there  of  the  county  seat  The  proof 
tails  to  show  that  any  person  was  Induced 
to  purchase  or  Improve  property  In  the  dty, 
or  ^ther  of  the  additions  named,  in  the  be- 
lief that  the  streets  extended  through  blodk 
18.  The  most  that  can  be  claimed  is  tbat  a 
general  und«standing  existed  that,  in  conse- 
quence of  the  extensl<m  of  the  city  In  that 
direction,  a  corresponding  ractenslon  of  the 
streets  would  eventually  be  required.  The 
district  court  found  for  the  plaintiff  upon  all 
of  the  Issues,  and  entered  a  deoee  In  acccn^- 
ance  with  the  prayer  of  the  petition.  With 
that  decree  we  are  entirely  satisfied.  It  Is 
clear  f^m  the  record  that  the  animus  dedl- 
cendl,  which  is  essential  in  ord«r  to  create 
an  easemrat  In  fbvor  of  the  pnblic,  is  want- 
ing. The  rule  Is  too  wdl  settled  to  now  ad- 
mit of  controvrasy  that  In  such  cases  the  in- 
tentdon  to  dedicate  Is  essential,  and  must  be 
clearly  shown.  See  Graham  v.  Hartnett.  10 
Neb.  519,  7  N.  W.  280;  2  DIIL  Mun.  Corp.  480. 
In  this  state,  private  prop»ty  cannot,  with- 
out the  consent  ct  the  owner,  be  takoi  or 
used  for  public  purposes  without  compensa- 
tion  therefor.  BUI  of  Rights,  S  21.  It  was 
Incumbent  upon  the  city  In  this  case  to  show 
afOrmatlvely  the  Intention  of  the  plalntltF  to 
^[Hr(^riate  the  lots  In  controvosy  to  the  use 
of  the  public  as  streets,  or  sndi  facts  as 
would  In  equity  estop  him  to  now  deny  such 
intention.  But,  as  we  have  shown,  thoe 
Is  upon  that  proi>osition  a  failure  of  fooof. 

2.  We  are  referred,  as  sustaining  the  con- 
tmtlon  of  the  city,  to  the  case  of  Ukes  t. 
Stone,  (Neb.)  6S  N.  W.  87a  Tbat  case,  we 
think,  differs  essentially  from  the  one  under 
consideration.  There  the  Intoitton  to  dedi- 
cate Is  evid«it  from  the  Cacts  stated.  Hie 
tracts  or  parcels  of  land  there  In  ctmtrovmr 
wOTe  not  designated  as  lots,  nor  were  there 
any  facts  apparent,  from  the  recorded  plat 
or  otherwise,  indicating  private  ownership,  w 
that  they  had  been  listed  car  assessed  for  tax- 
ation. On  the  othw  hand,  nomerous  per 
sons— 10  or  more— were  Induced  by  the  oon- 
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duct  at  Stone,  ttie  proprietor,  and  Ua  agent,  i 
to  porduue  pnj^atjt  and  make  Tslnable 
and  laadng  improTementa,  In  tbe  addlttm 
therein  named.  In  Uie  beUef  that  the  spaces 
between  tba  bloda  aa  laid  out  and  platted 
were  In  fact  atreeta. 

a.  Proof  W8B  offered  tending  to  show  that 
the  original  plat  of  block  18  Iwara  evldoice 
nt  baTinff  been  altered.  The  erldowe  ct  13ie 
emntf  derk  la  lliat,  tfufftly  alter  the  ffling 
at  ISm  iflat  of  Sllw^'  additloii,  aome  one  In- 
quired for  the  plat  of  tbe  Flrat  addition,  and, 
OA  prodndnf  It,  be  obaerved  that  the  eaat 
line  of  the  lots  In  controv^sj  had  been 
erased,  but  whether  before  the  filing  of  the 
plat  or  snbeeqnent  thereto  he  cannot  aay. 
He  anbaequently  examined  the  plat,  and 
ftnmd  the  Unee  in  qneadon  bad  been  restored. 
It  la  not  shown  that  the  plaintiff  or  his  agents 
had  access  to  the  records,  nor  does  the  dty 
attempt  to  explain  soch  apparent  alterations, 
while  the  plaintiff  tertlfles  poaltlTdy  tbat 
tbe  exterior  lines  of  tbe  saM  lots  were  all 
drawn  upon  tbe  plat  as  originally  prepared 
and  filed.  On  that  point  he  Is  strong  cor- 
roborated by  the  snrr^w  who  loepared  the 
phit,  Mr.  Oraff.  Tbe  finding  of  tbe  district 
court  upon  that  as  well  as  upon  all  contro- 
verted propositions  waa  fbr  tiie  plaintiff,  and 
Is  dearly  in  acctndance  with  tiie  evidence. 
Tbe  decree  Is  right,  and  la  affirmed.  The 
other  judges  eoncor. 


HOUSTON  et  si.  t.  GRAN  et  aL 
(Sopreme  Oonrt  of  Nebraska.  Jan.  S,  1804.) 

braOXICATIXS  LiQCORS  —  CiTIL   DaMAGI    ACt  — 

Damaoes— EriDiitcB— InsTBUcnons. 

1.  Under  the  "dvU  damage  act,"  fbm  fact 
Utat  inaJnor  diildrai  are  able  to  snpport  them- 
selvea,  and  had  done  w>  prior  to  the  death  of 
the  father,  to  a  proper  fact  for  the  iuTj  to 
condder  in  ascertaining  the  amoant  of  dama^ 
to  be  allowed;  bat  It  is  error  to  Instruct  uie 
jury  that  to  the  exteot  that  a  child  had  in  the 
past  supported  himself  the  law  precludes  any 
recovery;  the  duty  to  support,  and  the  proba- 
bility of  future  support,  as  well  as  the  fact  of 
past  support,  being  elements  for  consideration. 

2.  In  soch  an  action,  the  fact  that  the 
deceased.  In  his  lifetime,  accumulated  prop^;^, 
which,  upon  his  death,  went  to  the  plauitiffs, 
does  not  go  to  mitigate  damages,  but  rather  to 
enhance  them,  and  an  instruction  from  which 
the  July  would  infer  that  snch  facts  go  In 
mitigation  of  damages  Is  niialeadlng  and  aro- 
neons. 

S.  The  &ct  tiiat  a  saloon  keeper,  prior  to 
the  sales  com^ained  of  In  a  civil  damage  case, 
had  instructed  his  serranta  not  to  sell  liquor  to 
the  deceased,  is  Inadmissible  In  evidence  as  not 
tending  to  prove  that  swdt  sales  were  not  In 
fact  made. 

(Syllabus  1^  the  Court) 

EIrror  to  district  court,  Lancaster  county; 
Field.  Judge. 

Action  by  Mary  J.  Houston  and  otbers 
afoUnst  Gran  and  oth««  on  a  bond. 

Tb««  was  Judgment  for  plaintUTa  for  a  part 
only  of  their  dalm,  and  they  bring  ertw. 
B«Tfirsed. 


Lamb,  Rlcketts  ft  Wilson,  for  plaintiffs  In 
emr.  O.  M.  Lambertson,  for  defendants  in 
errw. 

IBTINBI,  O.  Mary  X  Hooaton  aa  vridow, 
and  the  other  plalntm  In  error  as  mlnw 
children,  of  Jamea  H.  "BooBboa,  deceased, 
broo^t  this  actltm  agdnat  Jolm  Oran,  a 
saloon  ke^MT,  and  the  sureties  upon  his  bond 
dialling  tbe  sale  of  Uquw  l^r  Ocan  to 
Houston,  caiulng  lnt(Bdca11on,  In  eonse- 
qnoice  of  wUdi  Intoxlcallwi  Houston  wan- 
dered xxpmi  tlie  tracka  of  a  railroad,  and  was 
kUled.  There  was  a  verdict  and  Judgment 
fiir  tbe  plaintiffs  tai  erns-  for  |100.  Many  er- 
rors are  assigned,  of  which  we  shall  notice 
only  two. 

The  court  gave  ttie  fdlowing  instmctim 
npoa  tbe  measure  of  damages:  "If  yon 
should  find  In  fiivor  ot  tbe  plaintiffs,  In  deter- 
mining the  amount  of  damages.  If  any,  yon 
find  the  plalntUb  entitled  to,  yoa  are  at  lib- 
erty to  consider  tbe  hablte,  health,  and  the 
estate  of  tbe  hntfband  of  tbe  plaintiff  priw 
to  bla  death,  and  the  profits  <a  Ills  labor, 
U  any,  and  tbe  cmdltlon  ot  bla  family  at 
ancfa  llni^  as  dements  In  deddlng  what  ttie 
amount  of  the  injury  or  damages  may  have 
been  frran  the  loss  oC  aodi  snppcMl;  but  In 
no  case  of  this  kind  can  the  amount  of 
damages  exceed  the  value  of  audi  support, 
whatever  may  be  the  necessities  of  audi  fem- 
ily.  If  yoQ  find  for  tbe  plaintiffs,  and  tbat 
tbe  plalntlffB  have  loat  the  means  of  anpport 
to  them  by  tbe  death  of  the  &tfaa',  in  as- 
sessing your  damages  at  the  actual  loss  of 
support  to  tbe  plaintiffs,  If  yon  find  tbe  de* 
ceased  was  a  strong,  bealtl^  man.  you  can 
estimate  bla  expectancy  of  life  upon  tbe  Oai^ 
lisle  table,  whldi  may  have  been  Introduced 
In  evidence  before  you.  This  action  being 
brought  for  lose  of  meana  of  aapport  wtaidi 
would  have  been  aupplled  tbe  plaintiffs 
the  deceased  father  and  buslHind  bad  he 
lived,  the  otoit  of  sodi  loss  Is  to  be  condd- 
ered  and  measured  by  yon  by  the  kind,  char- 
acter, and  value  <tf  the  services  of  the  de- 
ceased to  plaintiffs  in  his  vocation  or  bnsi- 
nesB  when  living;  and  as  to  the  value  of  the 
loss  of  such  means  of  support  to  the  minor 
diQdrHi  of  tbe  deceased  It  will  depend  In 
some  degree  upon  tbe  age  and  ability  of  the 
different  children  to  soppOTt  themselves, 
bearing  In  mind  tbat  you  cannot  take  Into 
consideration  and  assess  remote,  speculative, 
or  exemplary  and  pnnltlre  dama^.  If  you 
should  find  from  the  evidence  that  any  of 
tbe  children  have  the  ability  and  are  capa- 
ble of  wholly  or  in  part  suppOTtlng  them- 
selvee,  and  did  so  prhx  to  the  death  of  the 
father,  then,  as  to  the  amount  of  audi  bui>- 
port,  snch  child  could  not  recover.  If  you 
should  find  that  tbe  deceased  left  property 
to  the  plaintiffs,  which  wholly  or  in  part  goes 
to  their  support,  then  you  should  take  audi 
fact  In  consideration  In  determlnl  n  g  the 
amount  ot  damages.  If  any,  the  plaintiffs 
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are  entitled  tx**  Tbe  lest  two  Bcntences  of 
this  Instractloii  are  objectlraialile.  By  one  of 
these  the  Jury  was  told  that.  If  any  of  the 
children  had  the  ability  and  were  capable 
of  whoUy  or  in  part  sapportlns  them- 
selves, and  did  so  prior  to  the  death  of  the 
Catber,  then,  as  to  the  amount  oi  such  sup- 
port, such  child  should  not  record.  Tbis 
bmsrnage  was  too  strong.  In  aacertalning  tlie 
damages,  to  wit,  the  loss  of  support,  the 
fact  that  any  of  the  children  did  as  a  mat- 
tet  of  fact  support  themselTes,  or  assljit  in 
BO  doing,  was  a  proper  fact  for  tbe  conald- 
eraUon  of  the  Jury  as  tending  to  show  to 
what  ezt^t  damage  was  caused  by  the 
death  of  the  father;  but  the  mere  fact  that 
a  child  was  able  to  support  himself,  and  did 
80,  would  not  exclude  all  right  to  reooTcr 
on  bdialf  of  that  child.  Tbe  right  to  sup- 
port, and  tbe  probability  of  fatnre  rapport; 
as  well  as  the  fact  of  past  support,  were  ele- 
ment* for  ocmsld^attoii,  and  the  moat  tliat 
could  properly  be  said  was  that  the  fact  that 
a  <dUld  bad  babitnaUy  supported  binwdf 
waa  an  element  to  be  onuddered  by  Uie 
Jury  in  ascotaining  tbe  damagea  tNjm  tbe 
fiOber's  death.  Bj  tbe  laat  sentenca  at  tbe 
Instmctton  the  Jury  va«  told  that,  If  they 
should  find  that  the  deceased  left  property 
to  the  idalntitts,  whlcb  whdly  or  In  put 
went  to  their  support,  then  they  should  take 
such  fact  In  contideration  in  determining 
the  amount  ^  damagei.  Tbe  i^labL  Inference 
from  this  language,  framed  as  it  was,  and 
In  tbe  connection  it  appeared,  was  tiiat  the 
fact  that  the  father  and  husband  left  an  es- 
state  should  ga  In  mitigation  ot  damagw. 
Tlie  contraiy  is  tma  If  a  man  deserts  his 
family,  leaving  nothing  to  their  support,  and 
baa  accumolated  no  pn^perty,  those  fkcta 
constitute  erldenee  tending  to  show  that 
very  slight,  If  any,  damage  reeidtB  to  tbe 
family  from  his  death.  If,  on  the  contrary, 
a  man  Is  of  industrtoos  and  ecMwmical  hab- 
ItSp  ot  bBfdneas  sagacity,  and  bai  in  tbe  paat 
nniortod  his  family,  and  accumulated  prop- 
erty, tbe  natural  preramptloa  Is  that  waeh 
babMs  will  continna  If  Us  lite  be  prolonged, 
and  that  tbe  damage  to  tbe  family  by  rear 
son  ot  bis  nntbndy  death  Is  enhanced  by 
those  very  fbcts.  The  estate  kft  to  the  fam- 
ily would  presumably  not  be  less  inoduotlTe 
in  tbe  hands  of  the  husband  and  father  bim- 
self  had  he  Uved,  and  its  iiKNKne  would  inure 
to  the  benefit  of  the  fiuntty  as  much  had 
taa  Uved  as  after  bis  deatb.  While  tbls  in- 
Btructlon  does  not  directly  state  a  contrary 
nde^  its  dear  Influence  upon  tbe  jury  must 
have  been  to  lead  them  to  infer  that  tbe 
contrary  rule  existed. 

By  tbe  ninth  Ins&uctlon  tbe  Jury  were  todd 
tbat  It  was  pemper  tor  Ibem  to  coostder.  In 
determining  whether  or  not  the  defendant 
Gran  or  his  employes  did  furnish  Intoxicat- 
ing liquors,  certain  evidence  tending  to  show 
that  Gran  bad  directed  his  SOTants  not  to 
sdl  hrtoadcsnts  to  tbe  deceased.  It  Is  trusk 
this  language  was  Qualified  by  the  further 


instruction  tiiat  Qran  was  neTcrtfaeless  re- 
sponsible for  acts  perAmned  by  bis  sot- 
ants,  although  contrary  to  his  lnstruct]am»; 
but  we  think  the  court  erred  In  admitting 
evidence  ot  these  InstmctianB,  and  In  direct- 
ing the  Jury  that  this  evidence  should  be 
eimsldered.  We  do  not  think  tbat  tbe  fact 
that  Gran  had  directed  his  servants  not  to 
adl  Housttm  intoxicants  totds  at  all  towards 
proving  the  issue  in  the  aBse,-^that  Is.  ttie 
fact  at  such  sale.  Where  exemplary  dam- 
ages are  allowed,  the  evidence  might  have 
hem  material  in  mItigatloQ  at  damages;  but, 
under '  our  role  of  conferring  compensation 
alone,  Gran  was  liable  for  snob  compensA- 
tion  cm  account  of  his  sorvanta*  acts,  al- 
though done  against  his  Instmcttons;  and 
the  giving  of  tiiose  Instrw^ona  does  not  ta»A 
to  dls^ve  the  fact  of  the  sale.  Beversed 
and  remanded.  Tbe  other  oommlssiooers 
concur; 


KQWEBNAW  ASS'N,  limited,  v.  SCHOOL 
DIST.  NO.  1  OP  TOWNSHIP  OF 
HANCOCK  et  al. 
(Supreme  Court  of  Michigan.  Jan.  9. 1894.) 

BOBOOI.  DmaiOn— TaXATIOX— SOEOOLHODSBS. 

LThe  regularity  of  the  o^anlsatlon  of  a 
graded  sehocd  district,  in  aJstenes  ud  In  Ibe 
ezMtdae  of  corporate  powers  nearly  20 
years,  cannot  be  attacked  la  proeeodlngs  t» 
enjoin  the  collectioa  of  a  tax  assessed  by  It. 

2.  Const,  art  18,  {  4»  which  requires  the 
legiBlatare  to  establish  a  system  of  primary 
hSooIs  within  five  years  from  its  adoptioD,  does 
not  prevent  the  legislature,  after  the  expiration 
of  the  five  years,  nom  changing  tbe  boundaries 
of  graded  schoid  districts  prerlooaly  estabUahed 
by  it 

8.  How.  St  f  5062,  subd.  6,  which  prohniita 
the  taxation  of  land  for  sdiool  bnUdiags  un- 
less ritoated  within  2%  miles  from  the  school- 
house  site,  applies  only  to  primary  schools,  and, 
in  graded  school  districts,  all  land  within  the 
district  may  be  taxed  for  the  erectim  of  tbe 
schooIhoDse. 

Appeal  from  drcttlt  court.  Houston  comi- 
ty, in  chancety;  Norman  W.  Hahre,  Judge. 

BUI  by  title  Keweenaw  Association,  Lim- 
ited, against  school  district  No.  1  of  tbe 
township  of  Hancock,  snd  WUUam  F.  MDler, 
treasurer  of  Houghton  county,  to  set  aside 
school  taxes  levied  on  complainant's  land, 
and  to  enjoin  tbe  sale  of  said  land  to  aiforce 
payment  of  the  ta»s.  Prom  a  Judgm«it 
for  defendants,  plalntUT  appeals.  Affirmed. 

Irvtaig  D.  Hsnseom,  for  appeilai^  Dun- 
Stan  &  Banchett^  for  appdlees. 

HOOKBB,  J.  Tbe  complslnaiit  Is  a  pri- 
TOto  ovporatlon,  ownMg  a  large  amount 
of  land  In  the  township  of  HanoodE,  Kmgb- 
ton  county.  TUs  township  Is  about  27  mOes 
long,  avoages  nearly  8  miles  In  vldOi,  and 
Is  BPurs^  settled,  except  in  and  aboot  tbe 
dty  of  Hancock.  Tbe  bill  Is  filed  to  set 
aside  the  school  taxes  levied  upon  complain- 
ant's landi^  and  to  enjobi  a  sale  of  ancA 
lands  hy  the  county  treasurer  for  delln- 
Quent  school  taxes.   AH  other  taxes  levied 
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upon  tkeae  laada  were  paid  before  the  tott 
was  coounMiead.  The  records  of  ttie  town- 
sblp  and  Kbool  district  do  not  show  tbe  <»• 
ganlxatkm  of  any  school  district,  tmt  they 
Indlcata  that  school  district  No.  1  bad  ex- 
isted for  many  yearn.  Up  to  1809  It  elected 
Uree  officers,  vte.  moderator,  director,  and 
■sseaBor,  prescribed  tbe  ^mary  school 
law.  Alter  that  time  It  appears  to  bare 
existed  as  a  sraded  school  district  Six 
trnstees  managed  Its  affairs  toe  a  time,  and 
afterwards  fire.  In  eonAvmltr  to  theebanged 
oonditloo  of  the  graded  school  law.  In  1875 
It  boOt  a  schooUumse  tn  tbe  yfllage  of  Han- 
cock, costing  922,000,  of  which  ^5,000  was 
made  a  bended  liidelbtedness,  and  tbB  tax  In 
question  Indodcd  a  sum  lerled  to  par  taiter- 
tmt  upon,  and  a  part  of  the  principal  of,  tUs 
bonded  debt  At  thnca,  as  the  necessities 
at  tbe  labaMtanti  required,  school  was 
tan^  In  two  other  places  in  the  township, 
oae  httag  nine  miles  tnm  tbe  vniaga  These 
■ebools  were  all  provided  for  and  condocted 
by  ib»  officers  oif  sdiool  district  No.  1,  irtilch 
appesia  to  have  been  Urn  only  sdiod  din* 
trict  In  the  township.  We  think  the  evi- 
dence MOj  sostalna  tts  proposition  that 
this  was  a  graded  adkool  district  ftnd  was 
SBDenlly  recognised  to  be  eoeztmslve  iritih 
the  township,  which  tt  might  lawfully  be, 
ante  the  graded  school  act  (How.  8t  I  5185 
ct  MoJ  which  reUeres  soeh  districts  from 
tbft  restrietloB  to  nlno  sections  vt  land,  as 
psoTlded  by  section  BflM.  No  attadc  Is 
■aae  vfiOB  the  graded  a^hool  district  act 
—lasB  It  be  tmpUedly,  and  we  win  pass  tbe 
subject  wtth  the  remark  that  tbe  opinion 
of  afr.  Justice  Cooleiy  In  the  case  of  Stoart  t. 
ScbotA  Dist,  90  ICch.  68,  seems  to  have  set 
the  qaestlpn  at  rest  la  an  Interesting  re> 
view  of  the  policy  of  tbe  territocy  and  state, 
be  vindicates  the  wisdom  of  that  act,  and 
determines  Its  validity. 

nnding;  as  we  do,  ttat  a  graded  school 
dMrlet  has  been  in  existenee  since  1875,  as- 
snmtav  to  be  coextensive  wlA  the  township, 
and  in  tbe  exercise  of  corporate  powers  it 
would  perhaps  be  soffldent  to  say  that  tbe 
regiUaiUy  of  Us  eiganlntlon  cannot  be  at> 
tacked  In  tUa*  proceeding.  Fractional  School 
Diet  V.  Scbotd  Inspectors,  27  Mich.  S;  Clem- 
ent V.  fltrerest  2»  Mich.  19;  Stoart  r.  School 
IMst.  80  Mteh.  80;  StocUe  v.  Selsbee,  41 
Mich.  ei5,  2  N.  W.  900;  Jaqnith  v.  Hale. 
81  Mleh.  430;  People  v.  Every,  88  Mich.  405. 
Mncb  of  the  land  In  the  towmfhlp  was  new 
and  spaisdy  settled,  and  dlfflcnlty  was  ex- 
perienced In  the  collection  of  taxes,  which  In 
amnc^  If  not  all,  years,  were  Biiread  upon  all 
of  tlia  taxable  property  In  the  towx^p. 
ms  led  to  the  passage  of  Act  Na  267  (Hf 
flw  Laws  of  1881,  which  prorided  that  all 
land  In  flie  township  not  theretofiwe  a  part 
at  sdMKd  district  No.  1  diould  be  attached 
to  said  district  This  law  Is  lUeged  to  be 
unconstitutional,  ni»on  the  ground  that  It 
vIolatcB  arttde  18,  1  4,  of  tte  constltntlon, 
which  provides  that  "the  legtahitnxe  shall. 


wltUa  Ave  years  trom  the  adoptSon  of  this 
constltntlon,  ^wvlde  for  and  estaldlah  a  sys- 
tem of  primary  schools,  whereby  a  echoed 
dun  be  ^it  wlfliont  charge  for  tuition,  at 
least  three  monttis  In  each  year,  In  every 
school  district  In  the  state;  and  all  Instmc- 
tlim  In  said  aOtooiB  shall  be  conducted  hi 
the  Bnglisb  language.'*  It  Is  argued  that 
after  sneh  system  was  established  by  the 
leglslatnrB  It  eonld  not  be  lawAdly  abolished, 
w  each  changes  made  as  would  Impair  It 
by  exceptiug  certain  localities  from  its  pro- 
vMons,  whldi  It  Is  said  this  act  does.  Ar- 
tide  18  astaUlibes  a  department  of  pnbUe 
Instmctlon,  and  provides  a  primary  school 
fond.  It  directs  the  l^ftdatuie  to  estab- 
lish  a  system  of  primary  schools  through- 
oat  die  state,  mils  the  legislature  did  by 
the  adoptl<m  of  laws  ptdnting  out  th»  meOod 
of  creating  and  altering  dtstricts,  preecribing 
methods  of  raising  money  for  the  support  of 
schools,  and  of  choosing  oOcars  to  manage 
BdMol  aflkbs.  It  has  hem  already  shown 
that  the  graded  sdu>ol  act  Is  to  be  considered 
valid,  and  that  It  permits  graded  scbod  dls- 
tricts  to  embrace  more  than  nine  seetkms 
of  land.  When  ttds  district  found  difficulty 
In  eollBctlng  Its  taxes,  if  It  were  trae,  as 
contraided  by  complainants,  that  It  did  not 
eomptim  the  entire  townAlp,  there  was  no 
provision  of  law  under  which  the  district 
oovdd  be  ralarged,  as  ttme  was  no  other 
wgantaed  strict  upon  whlidi  the  school  In- 
qiectors  could  act  Simpldns  t.  Ward,  46 
MIeb.  600^  8  N.  W.  607.  THe  only  way  fai 
whtdi  tbe  boundaries  could  be  extended  by 
tbe  addition  of  unorganised  territory  was  the 
one  taken.  I^  as  a  mattw  of  fiiet  the  oitlre 
township  oonstltated  the  dlstrtet  this  law 
added  notblns  to  It  If  it  did  not,  tt  mere- 
ly attMnpted  to  enlarge  ttie  boondazles  of  an 
existing  district  leavbig  It  stin  a  graded 
sdUMd  district  to  be  managed  In  accordance 
with  flw  provliions  of  tbe  gener^  law,  ex- 
cept that  Its  bonadaries  eonld  not  be  changed 
othenrise  than  by  l^lslatlve  action.  It  Is 
no  new  thing  toe  tbe  legislature  to  fix  the 
boondaries  «f  sdiooI  districts.  It  Is  done 
1^  Che  charters  <tf  neariy  every  ci^  or  -ril- 
lage  In  (he  atate,  and  smne  vt  them  go  so  far 
as  to  proride  oc^Uonal  methods  <tf  eleettog 
officers,  and  iimWiiy  tiie  classes  entitled  to 
votsi  Msdge  V.  Jones,  68  Mkfb.  165,  26  N. 
W.  825.  Certainly,  these  are  as  destructive 
of  Hie  system  referred  to  as  the  act  In  ques- 
tlim,  but  none  of  these  acts  hare  ever  been 
bdd  Invalid.  On  the  contrary,  tbe  legbda- 
tlve  Intent  has  beoi  Invariably  carried  oat 
where  they  have  been  brought  before  the 
court  and  In  Perriso  v.  Kesler,  93  Midi. 
280,  68  N.  W.  881,  an  act  providing  for  the 
organization  of  school  districts  from  entire 
townships  was  held  valid.  TUs  act  was 
passed  by  the  same  l^lslatore  as  was  that 
in  question,  but  later  In  the  sessiMi.  It  fur- 
ther Imposed  the  burden  of  all  existing  debts 
uftm  the  new  district  and  tills  was  heU  to 
be  within  tbe  authority  of  the  iaglslatureL 
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In  Tiew  at  fluM  decMou  m  camuyt  UMnt 
to  the  contoxtloDi  of  complaiTiaiit,  via.  that 
the  efltat  the  act  Is  to  violate  the  prorl- 
■lon  reanbing  a  VBtem  of  primary  edioola 
to  he  provided  tot  and  estabUahed.  or  that 
It  deatroya  the  unUormity  of  taxation,  ae  that 
the  cwutltattoa  limits  scbo<d  districts  to 
nine  sections  of  land,  because  anch  was  the 
limitation  hy  law  at  the  time  <tf  Its  adopti<m. 
The  claim  that  the  act  should  be  treated 
as  TOld  tor  nncert^ty,  In  that  it  does  not 
apedflcftlly  describe  the  territory  to  be  at- 
tached, does  not  Imprees  ns  as  tenable.  The 
act  clearly  evinces  the  design,  upon  the  part 
of  the  legislature,  of  Indnding  all  tenitarj  In 
the  township  In  district  No.  1.  Its  very  ob- 
ject, viewed  by  tlie  U^t  of  ttie  testimony* 
appears  to  have  been  to  make  certain  0ie 
boundaries  of  the  district,  whidi  were  In- 
Tolved  in  greater  or  less  uncertainly.  The 
orMence  shows  tbat  this  township,  with  Hie 
exception  of  the  village  of  Hancock,  is  prac- 
tically a  wildemees,  and  the  inference  that 
ttiis  leglalatl<m  attempts  to  impose  npim  re- 
mote luids  a  part  of  the  eq»ense  of  snpptvt- 
tng  the  village  sduMda  m^  not  be  miwar- 
ranted.  Tbe  propriety  of  SDch  leglsUtion  1% 
bowew,  a  sabject  fi»  leglalatlve  consldep- 
atiuL 

A  more  troublesome  qaeation  axises  over 
ttie  light  to  tax,  flDf  the  cost  <tf  a  sdiool- 
honse,  lands  more  than  miles  distant 
Subdtvlslott  6  Of  section  B0S2  of  HoweU*B 
Statates  provides  for  the  raising  of  money 
for  the  purpose  of  bnllding  schooUioiiseai 
It  is  as  follows:  "To  vote  such  a  tax  as  tike 
meeting  shall  deem  saffldent,  to  purchase  or 
lease  a  to  or  sites,  or  to  bolld,  hire  ot  pnr* 
chase  a  school-honse  or  houses,  but  tha 
amonnt  of  taxes  to  be  raised  in  any  district 
for  the  purpose  of  pnrchadng  m  bidUUng  a 
schocdrhonse  or  houses  In  the  same  year  that 
any  bonded  indebtedness  Is  Incurred,  shall 
not  exceed  in  districts  containing  less  than 
ten  chlMren  between  tiie  ages  '<tf  live  and 
twenty  year^  two  hundred  and  fifty  dol- 
lars; In  districts  having  between  ten  and 
tiUrty  children  of  lllce  ag^  it  BhaU  not  a- 
ceed  five  hundred  dollars;  and  in  districts 
having  between  thirty  and  fifty  children  of 
like  age,  It  shall  not  exceed  one  thousand  dol- 
lars. No  legal  subdivisions  (snbdlvislcHi)  of 
land  shall  be  taxed  fbr  building  a  school- 
house  unless  some  portion  thereof  shall  be 
within  two  and  one-halt  miles  of  the  said 
BChooi-honse  site."  In  the  case  of  People  v. 
Board  of  Education,  18  Mich.  400^  Hr.  Jus- 
tice Oooley  asserts  that  the  cities  and  vil- 
lages  have  enlarged  powers  in  relation  to 
scho(ris.  These  sre  conferred  hf  special  acts, 
and  in  all  other  partienlars  the  primary 
school  law  controls  the  union  school  districts 
in  such  locaUtles.  We  believe  it  to  be  the 
ordinary  practice  In  these  to  subject  the  en- 
tire district  to  taxation  for  the  cost  ot  school- 
houses,  wherever  located.  Our  attention  Is 
not  called  to  any  special  leglBlaf.on  oonfarlng 
unusual  powers  upon  the  district,  and  this 


provision  of  the  primary  school  law  must  mj^ 
^  to  it  unless  there  Is  something  in  the 
graded  school  act  which  predndes  It-  The 
law  restricting  districts  to  nine  sections  is  an 
old  one.  As  eariy  as  1848,  provision  was 
made  for  grading  schools,  and  uniting  dis- 
tricts with  that  object  That  ot  necessity  re- 
lieved such  districts  from  the  restrtetUm  to 
nine  sections,  and  graded  adiool  districti, 
ondw  the  existing  act,  are  not  so  Wmitod,  aa 
has  been  shown.  Tbls  graded  sduxd  act 
provides  for  the  estabUshmoit  of  a  high 
aidiool.  and  the  tiieory  of  the  act  is  that  a 
larger  district  may  be  created,  and  greater 
expenses  Incurred,  ttian  in  districts  .where 
primary  aehotds  ooly  are  provided.  We  axe 
not  prvared  to  htOA  that  pennis  beyond  Uie 
2)4  mile  limit  are  to  enjoy  enlarged  adiool 
privU^es  to  be  found  In  districts  where  the 
schools  are  graded,  and  advanced  famnclm 
tan^t,  without  betaig  subject  to  the  bnrdan 
of  aiding  in  thdr  support  The  rule  contend- 
ed for  ml^t  work  substantial  Justice  in  this 
case,  where  remote  wild  lands  are  taxed  for 
schools  beyond  the  reach  of  the  Inbabttnnts, 
if  thwe  be  any,  bat  the  same  rule  would  ap- 
ply to  a  case  where  resident  lands  were 
comparative  near.  The  distance  of  2Vi  miles 
la  an  arbitrary  one,  and  the  legUatura  oonld 
aa  well  have  made  It  greatw  or  less.  By  tli» 
graded  act  they  have  left  It,  without  limltar- 
tlim,  to  the  Judgment  at  the  officers,  and  In 
this  case  they  havOt  tqr  the  act  In  question, 
extmded  it  to  the  boundaries  of  a  large 
township.  We  see  no  alternative  but  to  at- 
firm  the  decree  dismissing  the  bin.  with 
coats.  The  other  Justices  concurred. 


SPBBD  V.  COMMON  COUNCIL  OF  CITT 
or  DETROIT  et  al. 

(Supreme  Ooort  of  Michigan.  Jan.  ff,  1894.) 

Wan  or  Paovnrnoir— Whbn  Libs— Rshoval  or 
Cirr  OmosB— PowBBB  or  Codkcil. 

L  Prohibition  will  lie  to  prevent  the  com- 
mon council  of  a  citjr  from  proceeding  with 
the  investigation  of  tniarges  preferred  agaltut 
the  oounsMor  of  sndi  city  with  a  view  of  his 
removal  from  office,  where  ther&  is  no  diarter 
provision  giving  the  ootmdl  the  power  of  re- 
moval. 

2.1t  t«  no  ground  for  the  removal  of  an 
officer  that  he  had  been  guilty  of  misconduct 
in  an  office  wbidk  be  held  prior  to  Us  IndsctiiMi 
into  the  office  from  which  ne  was  sought  to  be 

removed. 

3.  There  1«  no  Inherent  i»ower  in  tbB  gov^ 
emiog  bodr  of  a  city  to  remove,  even  Air  eaos% 
an  ainwintlve  officer  of  the  city. 

«.  Act  Jane  1,  1883,  creating  the  office 
of  oounadw  of  the  city  of  Detroit,  provides 
(section  Si  that  such  counselor,  upon  the  ex- 
piration ox  his  term  of  office,  or  resignation  or 
''removal,"  shall  deliver  to  his  successor  all 
the  books  and  papers  of  the  office.  HM,  ibat 
this  section  does  not  impliedly  aothorlse  the 
removal  of  such  officer,  as  its  purpose  was  sim- 
ply to  provide  for  a  surrender  of  the  records  of 
the  ofiice  upon  the  appointment  of  a  successor. 

Petition  by  John  J.  Speed  for  a  writ  to 
pnAiUt  the  WHumim  council  of  the  city  of 
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Detroit  from  ^txieedlnff  -wltb  the  Inreetlga- 
doa  of  durges  preferred  asalnst  petmaoer 
for  the  parpose  of  having  him  removed  from 
bis  office  of  dty  ooiinaelor  of  the  city  of 
Detroit.  Petiti<Hi  granted.  Bespond^ts 
move  to  TEcate.    Motion  denied. 

Bdwln  F.  Con^,  (Ja^er  0.  Gates  and 
Charles  Flowers,  of  ooonad:.)  tor  the  motloii. 
Hoyt  Poet,  (John  D.  Oon^,  of  counsel,)  op- 
posed. 

6BANr»  J.  lant  Tdittor,  Eb>eed,  was  duly 
appotnted  dty  emauKior  and  head  of  the  de- 
partment of  law  In  the  dty  of  Detroit,  July 
16,  1B98,  and  entered  npon  the  duties  of  the 
(tfio&  This  appointment  waa  made  under 
Act  No.  410  of  the  Local  Acts  of  1808,  en- 
titled "An  act  mppleinentary  to  the  ctaarto- 
of  the  city  of  Detioit^  and  to  ^vide  for  a 
law  d^nrtmait  of  lald  city.**  l^er  the 
dedaloa  In  E^ieed  Common  OoancU  of 
Olty  at  Detroit,  W  N.  W.  B70,  (rendered  Oct 
27,  1S03,)  Mr.  Speed's  aMKrintmcnt  was  de- 
dared  TaUd,  and  the  council  directed  to  ap- 
prove his  bfflod.  Thereafter  the  meyar  of 
the  city  lodged  charges  with  the  common 
ooiuiicll  against  Mr.  Speed,  for  which  he 
asked  said  oonneil  to  remove  him.  nie  coim- 
cU  ai^Krfnted  a  committee  to  Investigate 
these  charges,  whereupon  the  relator  filed 
this  petition,  asking  tor  the  writ  ot  pndilbi- 
tlon  against  the  procedure  of  the  coondl. 
Hie  writ  was  granted,  subject,  however,  to 
a  motion  to  vacate  It  on  cause  shown.  The 
reapoodents  made  answer  to  the  petition,  and 
moved  to  vacate  the  order.  The  principal 
quesiloai  In  the  case  Is  the  power  of  the 
coundl  to  remove  the  dty  oounsekv  for 
cause^  but  two  preliminary  matters  will  be 
flrst  detwmlned. 

1.  It  Is  suggested,  rather  than  seriously  In- 
risted,  by  the  learned  eouuael  tor  the  re- 
spondents, that  the  writ  of  prohibition  does 
not  lie  In  the  present  case,  for  the  reason 
that  the  oommoQ  council  was  i^oceedlng  in 
a  poUticai  or  administrative  way,  rather  than 
hi  any  other.  They  dte  Mechem,  Pub.  Off. 
1010;  1020;  High,  BxtT.  Rem.  783,  760;  Burch 
V.  Hardwlcke,  23  Orat.  61;  People  v.  Dis- 
trict Court,  6  Colo.  634;  Smith  v.  Whitney, 
116  U.  S.  167,  6  Sup.  Ot  570.  The  rule  laid 
down  by  these  learned  authors  Is  that  the 
writ  Ues  only  to  prevent  the  unauthorized 
exercise  by  courts  and  officers  of  Judicial 
powers,  and  does  not  lie  to  restrain  execu- 
tive or  ministerial  acUcHi;  and  the  above  an- 
thwltles,  together  with  others,  are  cited  in 
mppCMrt  of  the  [nvposltlon.  In  People  v. 
District  Court,  the  power  to  remove  for  cer- 
tain causes  was  expresi^  conferred  upon  the 
dty  council  of  LeadviUe.  No  doubt,  there- 
fore, existed  of  the  Jurisdiction  of  the  coun- 
cil In  the  matter.  In  Burch  v.  Hardwlcke, 
file  power  was  also  expressly  conferred  by 
the  charter  upon  the  mayor  to  suspend  or 
remove  office  for  misconduct  In  office  or 
iwi^  of  dnty.   In  Bmlt2i  v.  Whltnoy  the 


wilt  was  invf^ed  to  prohibit  the  secretary 
of  the  navy,  and  a  general  court  martial  of 
naval  officers,  to  try  the  rdator  upon  charges 
which  had  been  preferred  against  him.  In 
all  these  cases  the  respondents  wore  proceed- 
ing under  the  express  authority  of  law,  end 
th^  are  therefore  dearly  InappllcaUe  to  the 
present  case.  The  writ  Ues  "to  iHwhiblt  the 
exercise  by  an  inferior  tribunal  or  officer  of 
judicial  powers  with  which  he  Is  not  l^ally 
vested,"  and  "to  prevent  actioDs  In  excess 
of  the  Jurisdiction  conferred  by  law,  and  not 
to  regulate  or  control  the  manner  In  which 
a  lawful  jurlsdlcUMi  shall  be  ex^dsed." 
Mechem,  Pub.  Off.  1013,  1014.  Under  the 
constitution,  the  legislature  may  provide  tor 
the  removal  of  munldpal  (^coa  It  cer- 
tainly has  never  been  regarded  In  this  stiatB 
that  the  officer  or  body  upon  whom  this 
power  Is  coofared  acta  in  a  purely  pc^tlcal, 
administrative,  or  legislative  oapedty.  Such 
officer  or  body  acts,  and  must  of  necessity 
act.  In  a  quasi  Judldal  capacity,  and  the 
method  of  procedure  mtist  be  of  quasi  Ju- 
dldal character.  Stockwell  v.  Township 
Board,  22  Midi.  341;  Dullam  v.  WUson,  63 
Midi.  302.  10  N.  W.  112;  People  v.  Stoart. 
74  Mich.  411,  41  N.  W.  lOBl;  Fuller  v.  EUls. 
(Mich.)  67  N.  W.  83.  Such  officer  or  body 
then  becomes  an  inferior  tribunal,  amenable 
to  the  writ  of  prohlbitkni,  when  acting  In 
excess  of  the  Jurisdiction  conferred.  In 
such  cases  it  is  of  little  consequence  what 
name  Is  given  to  the  power  conferred.  The 
name  cannot  relieve  It  of  Its  essential  diar- 
actear.  It  would  be  a  reproadi  to  the  law 
If  It  did  not  provide  a  speedy  remedy  by 
which  such  tribunals  can  be  prohibited  from 
the  exercise  of  an  excess  of  authority,  or 
of  an  authulty  which  they  do  not  possess. 
We  are  of  the  opinion  that  the  writ  Ues  In 
the  present  case.  State  v.  Common  Council 
of  City  of  Duluth,  (Minn.)  SS  N.  W.  118; 
People  V.  Co(^»er,  ff7  How.  Fr.  416;  1  DDL 
Mun.  Corp.  2S3. 

2.  While  It  appeared,  upon  the  agument,  to 
be  conceded  that  the  suffidency  of  the 
charges  Is  not  here  in  issue,  still  we  deem  it 
proper  to  say  that  the  cbai^ces  preferred,  so 
far  as  they  relate  to  the  acts  of  Mr.  Speed 
committed  before  his  appointment  to,  and 
Induction  into,  this  office,  are  dearly  beyond 
the  Jurisdiction  of  the  respondents  to  de- 
termine. There  Is  no  provision  in  the  coa- 
atitntlon  nor  in  the  laws  which  prevents  a 
person  from  holding  office  for  misconduct  In 
another  office  which  he  hdd  prior  to  the 
one  to  which  he  was  eleded  or  appointed. 
We  have  been  unable  to  And  any  authority 
which  Justifies  a  removal  for  such  previous 
misconduct  The  misconduct  for  which  any 
officer  may  be  removed  must  be  found  in  his 
acts  and  conduct  In  the  office  from  which 
his  removal  is  sought,  and  must  constitute  a 
legal  cause  for  his  removal,  and  atPect  the 
proper  administration  of  the  office.  There  is 
no  restriction  upon  the  power  of  the  people 
to  elect,  or  the  appolntiiu^  power  to  appoint. 
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any  dtlsen  to  office,  notvttlistaiidiiig  bis  pre-  i 
Tlous  character,  bablts,  or  of&dal  miscon- 
duct State  T.  Jersey  City,  25  N.  J.  Law, 
536;  Com.  r.  Sharer,  8  Watts  &  S.  338.  In 
Com.  T.  Sbarer  it  was  held  that  the  trial, 
ooiiTtctl<m,  and  sentence  of  a  sheriff  for  the 
offense  of  bribing  a  voter  pxerloualy  to  tals 
election  to  the  office  did  not  dlsqnaUfy  blm. 
In  State  r.  Jersey  City  It  was  held  that  the 
expulsion  of  an  alderman  for  receiving  bribes 
did  not  disqualify  talm  for  election  to  the 
same  office.  See,  also,  State  t.  Common 
OoimcU  at  City  of  Dulutli,  supra;  Crawford  t. 
Township  Boards,  24^  Mich.  248;  Richards  t. 
Clarksburg,  30  W.  Va.  502,  4  a  £.  774;  1  EHll. 
Mun.  Corp.  i  252,  and  note;  State  t.  Jcney 
aty,  25  N.  J.  Law,  536.  This  may  be  a  pnq^er 
subject  for  legislative  consideration,  but,  until 
the  legislature  shall  choose  to  disqualify  per- 
sons from  holding  office  for  such  reasons,  they 
can  constitute  no  cause  for  removal. 

3.  It  was  settled  In  the  case  of  Speed 
T.  Common  Council  at  City  ol  Detroit,  sn- 
pra,  that  the  mayor  could  not  revtAe  the 
appointment  whai  <mce  made,  and  that  ne- 
ther he  nor  the  eommon  council  possessed 
the  power  to  remove  at  wtlL  That  case  was 
ably  argued,  and  received  the  most  careful 
examination  by  this  court  We  see  no  occa^ 
slon  to  change  our  views,  or  to  qcestlon  ttae 
soundn^s  of  the  conclusions  then  reached. 
Counsel  for  respondents,  In  their  brief  upon 
the  api^cation  for  a  rehearing,  concede  that 
"there  Is  no  provision  whatever  for  the  re< 
moval  of  an  appointive  officer  upon  charges, 
nor  fw  the  trial  of  such  charges;"  but  th^ 
omtend  (1)  that  the  power  <a  removal  Is 
necessarily  implied  from  the  language  used 
In  the  Acta  of  1883;  and  <2)  that  the  power 
of  removal  for  cause  Is  implied  from  the 
charter  and  from  the  nature  of  the  munic- 
ipal organlsati<Hi.  The  only  reference  to  r»- 
moval  from  oMc9  In  the  act  of  1868  Is  found 
In  section  8,  whlc^  reads  as  follows:  "Upon 
the  expiration  of  ttae  term  of  office  of  ttae 
dtr  counselor  and  ttae  <dty  attorn^,  or  their 
resignation  thereof  or  removal  tberefrom, 
such  oMea  shall  forttawith,  on  demand,  de> 
Uver  to  bis  Aoooeasor  In  oai»  aU  deads,  lea*> 
ea,  oontracts  and  otb»  p^pen  and  boofca  In 
his  bands  belonging  to  the  corporattoo,  or 
delivered  to  him  by  ttae  cnpocatttni  or  any 
of  its  <^cers,  and  all  papers  In  actions 
prosecuted  or  defended  him,  or  which 
are  pending  and  ondetermlned.**  Vnim  this 
language  It  la  argned  that  the  power  of  re- 
moval for  cause  is  neceesarily  Implied,  and 
the  case  of  State  t.  Somers,  <N^.)  53  N.  W. 
146,  Is  cited  in  suppwt  ct  the  propoaitkm. 
The  provlMon  of  ttae  statute  of  Nebraska 
then  before  the  court  for  construction  reads 
as  follows:  "Said  comndssicHifi'  of  taealtta 
staail  be  appointed  Iv  the  mayor,  subject  to 
the  approval  of  a  majwlty  ot  ttae  oonndl, 
and  shall  bold  <^oe  for  a  term  of  two  years 
trom  the  date  of  appolntmmt  unless  sooner 
removed  or  retired."  Tbla  statute  was 
amended  so  as  to  read  as  fcdiows:  "AU 


officers  appointed  by  flw  mayor  and  con- 
firmed by  the  eomicil  shall  bold  the  office- 
to  which  they  may  be  appointed  until  the 
end  <a  the  ni^<Hr's  term  of  office  and  mitil 
their  successors  are  appointed  and  quanoed, 
unless  Boonar  removed  or  the  ordinance  cre- 
ating the  office  shall  be  repealed,  except  aa- 
otherwlse  provided  In  section  104."  Con- 
struing these  provisions  together,  it  was 
held  that  the  right  of  removal  was  Implied- 
ly retained  in  the  hands  of  the  mayor,  not 
in  the  council.  The  dlffermce  between  the 
two  statutes  Is  apparent  In  ttaat  case  the 
appointment  was  nntU  the  end  of  the  may- 
cr'a  term,  onleas  sooner  removed,  while,  lit 
the  present  caae,  section  2  of  the  act  con- 
fwrlng  the  poww  of  app<dntment  Is  as  fol- 
lows: "He  (the  dty  counselor  and  the  head* 
of  the  legal  department  of  ttae  dty)  sfaalt 
be  appointed  by  the  mayor  on  or  before  the 
third  Tuesdsy  In  June  for  the  term  of  three 
years  ttom  the  1st  day  of  July  neztsncceedlnff 
his  appointment**  In  State  v.  Somers,  the 
danse  In  regard  to  removal  is  coupled  direct- 
ly wttta  liie  appointment  tn  ttae  same  section, 
and  no  other  object  than  the  removal  of  tbe- 
<^cer  is  apparent  from  the  language.  Bat 
tai  this  case  it  Is  obvious  that  the  sirte  por^ 
pose  <jt  section  8  Is  lo  ivovlde  for  a  snr^ 
render  of  the  books  and  papers  to  their 
fffoper  enatodlan  in  the  event  of  a  lawfuT 
sQcoessor  te  ttae  office,  and  It  Is  fairly  to  be 
inferred  tliat  thta  purpose  -mis  tn  the  legis- 
lative mind  In  adopting  the  wactment  Any- 
other  conclusion  would  do  violence  to  the 
rules  of  cooatniction.  This  act  was  sup- 
plementary to  ttae  charter  4tf  tiie  dty  of  De- 
troit, and  Its  Bde  objeet  was  the  creatkm  trt 
a  new  de^MrtnuDt  It  Is,  In  Its  etaaraeter^ 
an  Independent  act  and.  In  the  absence  of 
cfHitroIUng  language  referring  to  the  charter,, 
ttae  langnage  «f  tiie  act  moat  pperalL  Ttae 
ctaaracter  of  ttala  d^Mrtmoit  and  the  (rfBoe 
of  the  dty  ooonsHw  will  be  ref en«d  to  here- 
after. There  would  be  more  force  In  thts 
propodtkm  of  conasel  if  Itaere  were  wy 
officer  mmtioned  In  the  act  to  wtaldi  the 
term  "remorti^  ml^t  apply,  but  ttae  cl^T 
attorney  Is  etectsd;  and,  under  the  express 
invvlslMis  <ti  the  ctaarCer,  may  be  removed 
"for  corrupt  or  willful  malfeasance  or  mls- 
feaaance  in  offloe,  or  for  willful  neglect  of 
daty,  up<m  charges  which  must  be  tried,  and 
to  which  the  officer  shall  have  the  right  to- 
mske  tale  detaub"  Gluutar,  |  1&  This  aef 
recognlees  ttae  dty  attonHv  in  his  statna- 
as  an  elective  efllcer,  and  therefore  tbe  pro- 
visions <a  ttae  ctaarter  to  tals  amotion  apply. 
Bat.  as  to  ttae  dty  coonsdor  and  ttae  beaA 
of  ttae  legal  departinent,  be  la  ^  new  officer 
created  by  ttae  act  to  be  appointed  under  the 
act  whose  duties  are  specifically  defined  by 
H;  whose  term  of  c^ce  Is  fixed,  and  whose 
appolntmoit  la  lodged  sdely  In  ttae  mayor. 
If  the  Nebrai^  cue  were  applicable  to  ttae 
facta  <a  tbla  case.  It  wonld  follow  that  tbe 
power  of  amotion  was  lodged  In  the  mayor 
to  remove  at  wllU  and  tbla  qnestkm  has  bee» 
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decided  In  Speed  r.  Oommon  OooncU  of  City 
of  Detroit,  BQpra. 

Is  the  power  to  remove  the  city  counselor 
appointed  under  this  act  Inherent  In  the  mu- 
nicipal corporation  or  In  Its  goTemlng  body, 
the  common  conncil?  Judge  Dillon,  In  his 
Taluable  work  on  Municipal  Oorporatlons, 
(section  liBl;  Id.,  4th  Ed.,  I  243,)  states  that 
the  question  of  Implied  remoml  by  mnnlc- 
fpal  corporations  has  not  been  Judicial^ 
settled  In  tSils  country,  and  rentures  the 
opinion  that.  In  the  absence  of  any  express 
or  implied  restrictions  In  the  charter,  gnch 
power  exists.  It  Is  also  stated  In  the  opin- 
ion In  BlchardB  t.  01ark£;i)iirg,  30  W.  Va. 
496,  4  a  S.  774,  which  Is  hurgely  relied  on  by 
respottdnts*  counsel,  decided  In  1S87,  that 
the  court  was  unable  to  find  a  single  case  In 
the  United  States  where  this  question  has 
been  decided.  The  charter,  in  that  cose, 
appears  to  hare  been  entirely  sUent  In  re- 
gard to  the  remoTQl  of  offieers,  and  partlc- 
vlar  stress  seems  to  hare  been  laid  upon  the 
broad  powers  conferred  by  the  statutes  of 
West  Virginia  npon  the  common  councils  of 
towns  and  Tillages.  Under  the  facts  of  this 
esse,  howerer,  we  are  not  required  to  enter 
npoQ  u  flctended  discussion  or  determtna^ 
tloo  of  this  qnesti<».  The  tendency  of  the 
dedsions  In  this  cooDtzy  is  to  regard  uni- 
nfdpal  corporations  as  an  aid  to  the  state 
sorenunent  and  to  limit  their  powen  to 
those  whl^  are  expressly  derived  trotn  the 
constitatin  and  from  legislative  enactments, 
and  to  those  implied  powers  only  which  are 
necessary  to  carry  out  the  powers  thus  con- 
ferred. The  highest  tribunal  In  this  country 
bss  declared  the  well-establlsbed  rule  on  this 
•nbject  In  Ottawa  v.  Carey,  108  U.  S.  121. 
2  Ot  S61.  Chief  Justice  Walte,  speak- 
ing tot  the  court  In  that  case,  said:  "Unnlc- 
tpal  corporations  are  created  to  aid  the  state 
corenunent  In  the  regulation  and  adminis- 
tration of  local  affairs.  They  have  only 
such  powers  of  government  as  are  expressly 
g;rantsd  to  them,  or  such  powers  as  are  nec- 
essary to  carry  Into  effect  those  that  are 
cronted  No  powers  can  be  Implied,  except 
such  as  are  essential  to  the  objects  and  pur- 
poses of  the  corporation  as  created  and  es- 
tablished." See,  also,  Taylor  v.  RaUway  Co.. 
80  liflch.  77,  4S  N.  W.  335;  People  v.  Hurl- 
Init,  24  Mich.  80.  In  this  last  case  Justice 
CSirlstlancy  safd:  *'Bnt  the  commoy .  council 
of  the  city  Is  not  the  dty,  nor  the  legal  en- 
tity known  as  the  corporation  of  the  dty. 
It  is  Itself  but  a  public  board  for  munldpal 
purposes,  with  Jnst  such  powers  (not  forbid- 
den 1^  the  constitution)  as  the  legislature 
bsTB  thcRicAt.  or  may  hereafter  think,  proper 
to  fiODfv.**  In  discussing  the  poww  of  a 
oomxBon  eoundl  to  expd  a  member,  the  su- 
premo court  vt  New  Jwsey  recognized  the 
power  of  a  corporatlnft  at  oommon  law  to  ex- 
p«l  ft  mnnber  for  suffldoit  cause,  and  In  Its 
opinlim  said:  "But  the  Jurisdiction  exra^:lsed 
tn  this  cue  to  not  derived  from  the  oommon 
Istw.   ThB  common  council  to  not  the  c«fpo> 


ration,  and,  whatovor  powers  a  mnntclpal 
corpwation  may  have  to  remove  or  expel  a 
member  for  cause  at  common  law,  it  Is  clear 
that  the  corporation  Itself  has  not  by  any 
by-law  delegated  any  of  them  to  the  com- 
mon council,  and  that  body,  therefore,  can- 
not avail  Itself  at  the  common-law  Jurisdic- 
tion vested  as  an  inha«nt  right  in  the  eor- 
poratlon  Itself  to  ezp^  a  member  of  theh: 
own  body.  The  conncU  drives  Its  jQrisdle> 
tlon  from  the  char^  of  the  corporation." 
It  Is  argued  that  the  powo-  of  removal  of 
the  dty  counselor  to  necessary  tn  ordo*  to 
.  protect  the  Interesto  of  the  dty  from  an  In- 
competent or  corrupt  Incumbent,  and  there- 
Ave  it  must  be  Inferred  that  the  legislature 
reeogniied  thto  power  as  existing.  Courts 
may  not  surmise  oe  ^lecnlate  as  to  legislative 
maetmento.  Wltii  the  reasons  for  conferring 
or  wltUKMlng  a  power  the  courts  have  no 
nmosra.  They  must  Interpret  the  statute 
as  fhey  find  It  The  same  argummt  was 
made  In  Peopls  t.  Woodruff,  S2  N.  T.  3S5. 
After  stating  the  serious  emiseqaences  which 
it  was  dalmed  would  be  stalled  ui>on  the 
conaaaattj  VDOer  the  Interpretation  given, 
tbm  court  said:  "To  obvtoto  theso  alarming 
ftBd  startUng  results  It  to  contended  that  we 
are  to  tn^Iy  and  Infer  an  Intent  on  ibe  part 
of  a»  legislature  to  hare  the  power  lodged 
In  the  eMnptroUer,  la  the  first  Instance^  re- 
miUn  with  and  to  be  exercised  by  him  when- 
ever the  exlgeDey  should  arise  whldi  might 
call  ioit  It  It  to  ft  dangerous  prindple  to 
imply  powar  when  It  to  not  ccHiferred  by 
legldatlve  authority  in  dear  and  dtotlnct 
terms.  It  to  always  cmnpetent  for  the  1^- 
ishitnre  to  qteak  dearty  and  without  ectnlvo- 
catlon,  and  It  is  safer  for  the  Jndldal  de- 
partment to  folkm  ttte  plain  Intent  and  ob- 
vious meaning  of  the  act,  rath«:  than  to 
speeidale  upon  what  nl^t  have  be«i  the 
views  of  the  IcsUatnre  In  the  emergency 
vhkft  m»j  have  arteen.  It  to  wis^  and 
saffer  to  leave  to  the  l^tototjve  departmmt 
to  ■iq)ply  a  supposed  actual  casus  omissus 
than  attempt  to  do  It  by  Judldal  construc- 

tlOSL*' 

Tba  positimi,  character,  and  dftttes  of  the 
ottleet  created  by  the  act  ore  Important  oon- 
aldnatloDS  npon  the  prindple  under  discus- 
sion. He  to  required  to  be  an  attorn^  of 
five  years'  practice,  to  give  a  bwd  of  $S,000 
tor  the  ftlthfol  perfermance  of  his  duties, 
and  to  devote  bto  caotlre  time  to  the  duties 
of  the  (rfOce.  He  must  tlierefwe  abandon 
all  hta  other  legal  business.  He  to  made  the 
legal  adviser,  not  only  at  the  common  coun- 
cil, but  of  all  the  oth«  departments  of 
the  dty  government  and  the  boards  there(tf, 
except  the  board  of  police  oommlssionOT.  It 
la  ai^rent  that  the  legWatnre  contemplated 
that  a  man  of  high  standing  and  character 
In  hto  tiroferalon  should  be  appointed  to  this 
important  position.  Is  It  reasonable  to  Infer 
that  the  leglslatore  Intended  to  place  thto  Im- 
pwtant  office  beyond  the  omtrol  or  fear  ot  any 
oUierdepartiaentt  Hmtaaeh  a  man  tfioald  De- 
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come  inoompeteot,  oocmpt,  and  nee^ectfnl  of 
bis  duties  wmild  be  an  exertion  to  the  nil& 
If  It  be  laid  tiiat  the  exception  might  arlae, 
It  mar  Ukewlae  be  aaid  ttiat  In  the  change 
of  adminlstratioDS,  when  the  political  com- 
plexion of  the  oKnmoD  ommcU  might  change, 
false  charges  might  be  made  tor  political  par- 
poses  In  orda  to  remove  the  Incumbent,  and 
replace  him  b7  another  of  the  same  p(ditlcal 
faith  aa  the  coimdL  Bxperlenee  haa  demon- 
strated that  there  Is  at  least  as  modi  dan- 
gOT  of  the  one  as  of  the  oth«-.  Tbeee  con- 
sidoratlonB  may  have  had  wel^t  wtth  ttie 
leglalatore;  Tb»  reasona  tot  a  ilxed  term 
without  the  power  to  remore  may  have  had 
greater  weight  with  legislators  than  the  rlak 
of  malfeasance  or  misfeasance  on  the  part  of 
the  officer.  Tb^  may  well  hare  deemed  it 
important  that  the  head  of  soch  a  depart- 
ment should  be  free  from  all  fear  of  remoral 
or  interferace  en  the  part  of  the  common 
coondL  If,  howeror,  it  was  camis  onrissns 
on  the  part  of  ttie  tee^datnre^  it  la  one  which 
the  legialatnre  and  not  the  coorta  mast  sup- 
ply. 

No  aopport  tar  the  portion  at  reapnidentB 
can,  we  tSilnk,  be  fonnd  in  the  duirtcr  Itadf. 
Hie  anblect  of  removals  la  oom^etel^  cov- 
ered 19'  Hi  provlalMUi  and  excflndes  remov- 
als In  anr  otiier  manner  than  la  there  pro- 
rlded.  lOeetlve  officem,  with  fev  exceptions, 
can  be  removed  tar  cause.  This,  under  tt)e 
well-eetabllshed  rule,  exdndea  the  power  to 
remove  at  win.  Oertaln  i^polntlve  offloers, 
nnder  the  duuter,  can  be  removed  at  wlU 
"wlthont  dia^aa  or  trtaL"  Qiarter,  |  19. 
This  Ukewtoe  excludes  the  power  to  remove 
for  canaa  Where  the  power  to  mnove  at 
wUi  la  given,  ttie  law  doea  not  ocmtemplate 
that  the  office  may  be  pot  to  the  expense 
of  a  trial  for  cause,  and  have  charges  of  offi- 
cial misconduct  placed  before  the  public. 
DUL  Man.  Corp.  I  24fi;  State  v.  Jersey  aty, 
2S  N.  J.  Law,  686;  Speed  v.  Oomnum  Oomir 
«a  of  Olty  ot  Detroit,  supra,  and  authorities 
tbsre  dted:  State  v.  Somers,  supra;  Graw- 
fierd  T.  Townahlp  Boards,  24  ICtch.  24a  In 
People  V.  Treaanrer  of  In^um  Go.,  S6  Sfldi. 
416,  It  la  alld:  '^e  general  statnte  ctmcem- 
Ing  rwnovala  oontaina  no  provlalon  an^Ucable 
to  soperlntoidesttB  (tf  the  potxr.  ^nce,  thwe 
would  aeem  to  be  no  provision  for  the  re* 
moval  at  tlieee  oflkers  except  the  spedflc  reg- 
ulation  bi  the  supervlaora*  act  It  would 
seem  that  the  legtolature  meant  to  confer  on 
the  snparvlaors  a  power  to  remove  on  ttu 
two  q^edfled  grounds,  but  had  no  lntentl«i 
to  give  the  rl^t  on  any  other  ground,  or  to 
delate  to  the  aopervisors  a  discretionary 
general  power  to  remove.  The  iwovislon  In 
the  supervisors'  act.  In  so  far  aa  It  applies 
to  siqwrintMidenta  of  the  poor,  would  be  ren- 
dered eotlrdy  gtatnltons  If  a  general  authori- 
ty to  ronove  were  to  be  implied,  or  should 
be  cMisidared  aa  a  oonsequai9e  of  the  power 
to  appoint"  It  la  also  rigniflcant  that  the 
net  glvea  the  common  coundl  no  voice,  either 
in  the  qK>olntm«it  or  confirmation  of  the 


dty  counselor.  The  abeolute  autborUy  and 

the  entire  reepoaalblllty  of  his  aRMlntmait 
are  given  to  the  mayor  without  power  of  ti^ 
moval  at  win  at  tot  canaew  There  la  noiii- 
ing  in  the  act  whldi  ahowa  any  Intention  on 
the  part  of  the  legislature  to  cwifer  such  pow- 
er upon  the  common  council;  nor  do  we  think 
such  power  is  inherent  in  the  council,  wUdi 
Is  the  governing  body  of  the  municipal  cor- 
poratlon,  and  derives  Its  powers  from  express 
legislative  ^lactmenlx.  The  motion  to  vacate 
the  order  must  therefore  be  denied,  with 
eoata.   The  other  jnatioaa  aHKurred* 


BLLIS,  Attorae^^  Oeneral,  ex  rel.  SPEED  t. 
OORLISS. 

(Supreme  Court  of  Michigan.  Jan.  ff,  1894.) 

Infwmatlon  In  the  nature  of  quo  warranto 
by  the  attOTuey  general,  at  the  relation  ot 
John  J.  Speed,  to  test  the  tide  of  John  B. 
OxHu  to  the  office  of  dty  counsdw  of  the 
dty  ot  Detrdt.  Judgment  coating  respond- 
ent 

A.  A.  EUla,  Atly.  Oen.,  (aayt  Feat  and 
John  D.  Oonely,  of  comuel,)  toe  rdator.  Ed- 
win F.  Oonely,  (Ja^p»  C.  Gates  and  <3iarles 
Flowoi^  of  counad.)  for  ret^ondant 

PER  CURIAM.  The  information  In  this 
case  was  filed  to  test  the  title  of  the  respond- 
ent to  the  office  ot  dty  counselc»>  and  head  uf 
the  legal  department  of  the  dty  of  Detroit 
The  relator  Interposed  a  demurrer  to  tbe  re- 
spondent's plea,  and  the  case  now  stands  at 
Issue  upon  the  Joinder  in  tl^e  demurrer.  The 
merits  of  this  controversy  were  disposed  of 
In  Speed  v.  Common  Council,  (Mich.)  66  N. 
W,  670.  A  full  statemmt  of  an  the  facta  and 
claims  of  the  parties  will  there  be  found. 
Any  further  statement  here  la  onneceasary. 
The  relator  was  duly  appointed,  qualified, 
and  Inducted  Into  the  office.  There  was  no 
authority  tor  the  appointment  of  the  re- 
spondent, and  he  unlawfAUy  Intruded  himself 
Into  the  office.  Judgm^t  of  ouster  must  be 
entered  for  the  relator,  with  costs. 


HABVBT  V.  IfcFABLAND,  Secretary  of 
State. 

(Snpreme  Court  of  Iowa.  Jan.  22, 18M.) 
M&irDAinis— To  Sbobbtabt  or  Stati  —  Funinas- 
ute  CsBTiriED  Copt  of  Invalid  Cosstitutioh- 

Uj  AUBNDMIiyT. 

Mandamus  wUl  not  lie  to  compel  the 
secretary  of  state  to  furnlih  a  certified  copy 
of  an  amendment  to  the  state  constitutiiMi,  an 
sntdi,  where  the  supreme  court  has  adjudged 
that  auch  amendment  was  not  legally  adopted, 
thoagh  Code,  S  8706,  provides  that  evtscy  pub- 
lic officer  having  the  custody  of  a  pablie  reowd 
Khali  aive  any  person,  on  demand,  a  certified 
copy  uoeof,  on  paymoit  of  the  fees. 

From  district  court.  Folk  county;  W.  F. 
Conrad,  Judge. 
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Tbte  to  an  aeUoo  of  numdamw  to  compel 
the  defendant,  who  la  secretary  of  state, 
to  fomlsli  the  pliUntUr  with  a  oertlfled  oop7 

•ot  the  ctmstitutlon  of  the  state,  and  to  tn- 
diide  In  said  copy  an  alleged  amendmokt 
to  the  e(HUtltotkni.  which  It  Is  dalmed  was 
«d<q>ted,  and  made  part  of  that  butniment, 
in  the  year  1882.  The  defendant  refused 
to  eerHty  the  alleged  amendmokt  as  part  «f 
tb»  ocmstitatlcnL   A  trial  was  had  in  tba 

•district  court,  and  the  application  for  a  writ 
of  mawdamoa  was  refused,  and  the  plaintiff 
appesla. 

A.  J.  Baber,  Nourse  &  Nonrse,  and  J.  A. 
HUTC7,  for  appelant  CMe,  McTcj  A 
Cheshlra  aoA  W.  U.  UeFartond,  for  ap- 
peDeeL 

BOTHROGK,  J.   It  will  be  understood 
that  the  matter  of  contentl<ni  Inrolres  the 
Talldl^  of  what  was  at  one  time  known 
aa  the  *TnAlUtoc7  Amendment  to  the  Coo- 
stitntion,"  and  which  this  court  determined, 
in  the  case  of  Koehler  r.  HUl.  60  Iowa.  548, 
14  N.  W.  738.  end  19  N.  W.  60B,  was  not 
a  part  of  the  constitution,  because  It  was 
not  legally  adopted.   Hie  object  and  pnr> 
.pose  for  making  the  demand  of  the  defend- 
ant for  a  certlfled  copy  at  the  constltatlon 
is  stated  In  the  petition  In  the  following 
langnage:   *l*Ulntlff  farther  states  tliat  the 
Iowa  State  Temperance  Alliance  Is  a  cor- 
jMiratlcHi  existing  under  the  laws  of  the  state 
of  Iowa;  that  one  object  of  said  corpora- 
tioD  la  to  disseminate  am<Hig  the  people  of 
ttie  state  temperance  literature,  and  infw- 
matlmi  as  to  the  laws  for  the  suppression 
of  intemperance;  that  to  that  aid  said  oor- 
.pc«mtl<Hi,  at  its  annual  meeting  In  March, 
1891,  resolved  to  hare  compiled,  and  pub- 
lished for  distribution  among  the  people,  all 
-the  otmstitutlonal  and  statutwy  proTialona 
In  force  in  the  state  of  Iowa  relating  to  the 
sale  of  Intoxicating  liquors,  and  that  plain- 
tiff has  been  employed,  for  a  compensation 
to  be  i»Lld  him,  to  compile  said  c(Huititutlon 
and  laws  touching  said  subject,  and  to  an- 
notate the  same  In  such  manner  as  to  Im- 
part ralty  tho-eto;  that  said  amendment, 
being  a  part  of  the  constitution  of  the  state 
of  Iowa,  became  and  is  a  necessary  part 
-of  such  publication;  that  the  same  is  on  file 
and  of  record  In  the  office  of  the  secretary 
-of  state  of  the  state  of  Iowa;  that  the  de- 
fendant Is  such  secretary  of  state,  and  the 
legal  custodian  thereof,  and  of  the  procla- 
mation of  the  goTemw  declaring  the  same 
to  he  a  part  of  the  constitntion,  and  that 
flie  defmdant,  as  sucb  secretary,  is  ao- 
thorized  to  so  certify,  and  under  the  law  it 
is  Ills  duty  to  so  certify,  when  requested 
hf  a  citizen  of  the  state,  and  his  fee  for  so 
-<Mng  tendered  him;  that  in  no  other  way 
can  It  be  made  to  appear  authoritatively,  In 
the  compilation  which  the  plaintifF  has,  as 
aforessld,  been  employed  to  prepare,  that 
-MtSA  provlska  to  a  put  of  the  cmistitutlaik 


of  flie  state  of  Iowa.  Plaintiff  further  states 
tliat,  prior  to  the  oommencement  of  tUs  ac- 
tion, he  iq;>plied  to  the  defendant,  as  soch 
secrataET  of  stat^  for  a  certified  c<^  of 
tb»  cnutltatloa  so  as  aforesaid  amended; 
that  he  made  a  demand  of  him  for  such 
tlflcstion  of  the  cmstltaUfm,  including  all 
the  amendmcmts  tho^to,  but  that  he  re: 
fused,  and  still  refuses*  to  Insert  th«%in,  w 
Inclode  and  certify  as  a  part  of  said  oon- 
.stitntloB,  the  said  section  26  of  article  1  of 
said  constituti<Mi,  assomlng,  claiming,  and 
pretending,  as  a  reastm  thwefor,  and  In 
Jnstlflcation  of  hto  refusal,  that  said  section 
26  to  not  a  part  of  the  constitution  of  the 
state  of  Iowa.  Kalntlff  says  that  rea- 
son of  such  r^Dsal  by  the  defendant  he  (the 
plaintiff)  to  hindered  and  prevented  from 
porforming  and  fulfilling  hto  said  contract 
with  tlie  Iowa  State  Temperance  AJUanoe, 
and  to  damaged,  and  may  suffer  further 
damage,  by  reaaon  of  said  r^nsaL  And 
pUUntiff  says  that  he  has  no  othv  plain. 
^>eedy,  or  ade<vute  remedy,  and  therefore 
he  Inlngs  thto  actlMi,  and  prays  the  court 
to  grant  a  peremptory  writ  of  mandamus, 
oommanding  the  defendant,  as  such  secre- 
tary of  state,  to  fwthwlth  give  to  the  plain- 
tiff a  duly  and  properly  owtifled  copy  of  the 
constitntion  of  the  state  of  Iowa,  as  amend- 
ed, inclading  sectlwi  26  of  article  1  thereof, 
so  as  aforessld  ^vposed,  refored,  and 
agreed  to  and  submitted,  and  ratified  by 
the  people  at  said  spectal  election  on  the  27th 
day  of  June,  1882,  and  that  he  may  recover 
hto  oosto  herein  ei^ended."  The  ground  up- 
on wfaidi  the  defendant  refused  to  comp^ 
with  the  dranand  of  the  plaintiff  to  stated 
In  the  snsww  In  these  words:  "Defendant 
also  admits  that  be  reused  to  so  certify 
said  amendmmt  In  mannn-  and  form  as 
demanded  1^^  the  plaintiff,  and  fw  the  rea- 
son that  the  supreme  court  of  the  state  of 
Iowa  has  heretofwe  adjudged  and  de<dded 
that  the  same  was  not  legally  adopted,  and 
made  a  part  of  the  consUtutlon  of  the 
state  of  Iowa.** 

It  will  be  observed  that  ttie  defendant  did 
not  refuse  to  make  a  copy  of  the  alleged 
amendment,  and  colify  that  It  was  a  copy 
of  a  public  record  tn  hto  office,  without  de- 
termining Its  legal  effect  The  plaintiff  de- 
manded more  than  this.  He  insisted  In  the 
court  below,  and  ctolms  now,  that  it  was 
the  duty  of  the  defendant  to  certify  the 
amendment  as  part  of  the  constitution  of 
the  state,  notwlthstending  it  had  been  decid- 
ed by  this  court  that  the  same  was  no  part 
of  the  constitution.  It  quite  plainly  appears 
from  the  whole  record  In  the  case  that  the 
object  In  making  the  demand  was  to  re- 
view, and  again  present,  the  question  of  the 
validity  of  the  so-called  "amendment"  in  the 
courts.  The  plaintiff,  in  quite  a  voluminous 
printed  argument  in  this  court,  presents  the 
whole  controversy  anew.  At  the  very  out- 
set of  the  argument.  It  to  stated  that  the  to- 
sue  made      the  d^endant  "brings  anew  be- 
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fore  tlie  court  the  QoestKm  whether  Metlon 
2S,  art  1,  [the  prohlbltmr  amendment 
part  of  the  coDsxitutlon.'* 

It  la  provided  by  sectlcMi  8706  of  the  Oode 
that  "every  officer  having  the  custody  of  a 
public  record  or  writing  ia  boond  to  give  any 
person  osx  demand  a  cottfled  copy  thereof 
on  payment  of  the  legal  feea  therefor."  It 
may  be  that  under  this  seetlni  of  the  stat- 
ute the  defendant  con  be  reqtdred  to  cer- 
tify a  copy  of  any  record  In  hla  <^ce,  aiuV 
Identify  It  But  that  Is  a  mere  minlsterua 
act  He  cannot  be  compiled  to  dedde  as 
to  the  legal  effect  of  any  <tf  the  records  In 
his  custody.  The  defendant  Is  Just  as  much 
bound  by  the  decision  ot  ttils  court  that  the 
alleged  amendment  was  not  legally  adtq^ted 
as  any  other  public  officer  or  dtlsoi  of  the 
state.  The  plaintiff.  In  effect,  demanded 
that  the  defendant  Should  determine  that  the 
said  amendment  was  In  force,  notwithstand- 
ing the  decision  of  Ihls  court  It  Is  so  plain 
aa  to  require  no  argument  that  a  mere  minis- 
terial officer  is  clothed  wltti  no  such  anOior- 
1^.  But  suppose  that  the  defendant  had 
compiled  with  the  plaintiff's  request  His 
dedrion  would  have  been  an  attempt  to 
overrule  a  solemn  adjudication  the  high- 
est court  In  the  state,  and  would  have  been 
of  no  possible  advantage  to  the  phUntlff,  or  to 
the  alliance  which  he  represents.  It  to  true 
he  could  have  published  It,  and  drenlated 
It  among  the  pe<^le  of  the  state,  claiming 
it  was  part  of  the  constitution;  but  that  act 
would  not  make  It  part  ot  tiift  ooDstitati<m, 
and  It  would  have  no  effect,  except,  poa- 
sibty,  to  deceive  some  of  them,  and  lead 
them  to  believe  that  tiie  said  amendment 
was  l^ally  adopted.  These  obsoratioBs, 
it  appears  to  us,  d«nonstrate  that  the  plain- 
tiff had  no  right  to  require  such  a  certificate 
as  he  demanded,  and  that  tills  acti<m 
mandamus  cannot  be  maintained.  The 
jndgmoit  of  the  district  court  Is  afllrmed. 


STATU  V.  OER. 
(Supreme  Court  of  Iowa.  Jan.  17,  1894.) 
HioHWATS  —  Cbossiho  Bbidob  with  Btbah  Bk- 

OINB  WtTHOVrFxanD  —  iMrOBMATION— AlL«»- 

XX0  OwmBBHir. 

Acts  24tii  Geo.  Asmbi.  e.  aS;  |  2. 
makes  It  onlawfui  for  "any  person"  to  drive  a 
steam  engine  over  a  bridge  In  the  hishwar 
without  the  use  of  planka.  Section  4  providea 
for  the  pnniihmMit  of  "any  owner  of  a  steam 
engine  who,  by  himself,  agent,  or  emplore," 
Tiolates  the  act  Held,  that  only  the  owner  of 
an  engine  can  be  punished,  and  an  informa- 
tion which  fallB  to  allege  ownerahlp  In  defend- 
ant li  fatally  defective. 

Appeal  from  district  court,  Jones  county; 
J.  H.  Preston,  Judge. 

Defendant  was  convicted,  before  a  justice 
of  the  peace,  for  a  violation  of  phaptor  68, 
Acts  24th  Gen.  Aasem.,  with  reference  to 
driving  steam  engines  over  bridges  and 
culverts  without  the  use  of  planks.  He  ap- 
pealed to  the  district  court,  wher*  he  was 


again  convicted,  asd  he  tkrn  appealed  to  this 

court 

Sheean  &  UcOam,  for  appelant  John  Y. 
Stone,  Atty.  Qax^  and  Thos.  A.  Oheahlrek  toe 

the  State 

GBANGER,  0.  J.  1.  The  Information  up- 
on which  the  defoidant  was  tried  to  as  fel- 
lows: "The  above-named  defendant  to  here- 
by accused  of  the  crime  of  drtving  and  oper- 
ating a  steam  engine  over  bridges  and 
culverts  without  planks,  for  that  the  defend- 
ant on  the  23d  day  of  September,  A.  D.  1892, 
at  and  within  Madison  tarwnabln  la  said 
county,  did  vrillfully  and  unlawfully  drive  a 
steam  engine  over  certain  bridges  and 
culverts  on  the  public  highway  within  Jones 
county,  Iowa,  without  laying  down  and  us- 
ing planks,  aa  required  by  law,  contrary  to 
the  statutes  In  such  case  made  and  pro- 
vided." The  following  are  the  lmp<f taut 
provisions  of  the  act  defining  the  offense  and 
providing  the  puntohment  Section  2:  "It 
Shan  be  unlawful  tor  any  person  to  drive  a 
steam  oiglne  over  any  bridge  or  culvert  on 
any  public  highway  In  this  state  without 
u^ng  four  strong  planka,  each  to  be  not  less 
than  twelve  feet  long,  one  foot  wide  and  two 
Inches  thick;  two  of  said  planks  to  be  kept 
continuously  under  the  wheeto  of  said  engine 
while  crossing  said  bridge  or  culvert"  Sec- 
tion 4:  "Any  owner  of  a  steam  engine  who 
by  himself,  agent  or  employe  shall  violate 
any  of  the  provisions  of  thto  act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  npaa 
conviction  thereof  shall  for  each  offense  be 
fined  not  less  than  ten  dollars,  nor  more  than 
fifty  dollars."  There  was  a  demurrer  to  the 
Information,  on  the  ground  that  It  did  not 
show  that  the  defendant  was  the  owner  of 
the  engine,  which  was  overruled.  It  should 
have  been  sustained.  Section  2  of  the  act 
defines  an  offense,  and  It  may  be  committed 
by  "any  person."  Section  4  provides  a  pun- 
tohment  for  a  rlcdation  of  the  act,  but  limits 
It  to  "any  owner  ct  a  steam  engine"  There 
to  a  clear  omission— Intentional  or  otherwise 
—to  make  a  violation  of  the  act  puntohable 
by  any  person  except  an  ownw.  There  to 
some  reason  for  thinking  tiiat  It  was  In- 
tended  to  make  the  owner  liable  to  punish- 
ment for  whoever  might  be  the  driver  of  bto 
engine,  because  of  the  language  "by  himself, 
agent,  or  employe."  But  with  that  construc- 
tion it  to  equally  necessary,  If  not  more  so, 
that  he  should  be  charged  In  the  Infcmnation 
as  the  owner.  There  to  no  view  of  the  act 
under  which  Its  penalties  can  be  applied 
against  any  person  except  an  owner.  The 
fact  then,  of  ownership,  to  a  material  and  a 
necessary  one  to  be  averred  and  iiroved.  If 
It  should  be  thought  that  the  penalty  for  a 
violation  of  section  2  of  the  act  to  not  that 
spedfled  In  the  act  but  that  provided  for 
generally  in  cases  of  mtodemeanors  "Where  no 
penalty  to  prescribed,  as  In  Code,  i  8967,  It  to 
only  necessary  to  say  that  tbe  penalty  there- 
in prescribed  to  toch  ai  to  rnaka  tiu  offlenss 
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tiUble  <m  Indtetmoit,  and  heoM  an  Informs* 
tkm  would  not  lie,  and  a  Justice  of  tbe  peace 
voold  be  wltbout  Jorlsdltdkm.  But  U  la  Tery 
manifest  from  the  act  itself  tliat  it  was  In- 
tended to  proTlde  tbe  penalties  for  Us  Tiola- 
Uoa 

2.  It  la  further  said  that  tlie  Infonnatlos  la 
bad,  as  cbarginff  man  than  one  offense.  It 
cfaarees  tbat  '*tbe  deteodant.  on  tlie  23d  dar 
of  Septambtf,  ISSfii^  at  and  vltbtn  Madlaon 
towDshln  In  said  ooontr.  dkl  irlUftillj  and 
nulawfuUy  drire  a  ateam  engine  over  certain 
taldges  and  culTcrta  <a  llie  pobUe  blghway 
within  Jones  coanl7»*'  et&  It  la  not  eon- 
tffided  t»  US  hot  that  If  ths  Inftrmatloa 
charges  two  or  mrae  ^Eenaei^  It  la  bad;  but 
It  la  nrged  that  It  doea  not.  and  tiiat  wboraln 
It  charges  the  driving  across  bridges  and 
eulrerts  It  Is  not  unlike  aa  tatdlctmoDt  for 
larcenr  wba«in  the  taking  of  aoveral  ar- 
ttdea  la  dtarged  as  one  offens&  In  case  of 
each  an  Indictment  the  taking  of  the  articles 
eonatltates  bat  a  sln^  act,— tmt  one  taking. 
It  cannot  be  said  that  the  drlvlag  over  two 
or  more  bridgea  and  colTertft  la  bat  one  act 
The  driving  otw  each  Ivldga  cr  cnlvcrt  la  a 
separate  act,  tbAt  of  itself  constttotes  an  of- 
fense. The  language  la  that  -\t  shall  be  nn- 
lawfol  for  any  peta(m  to  drive  a  ateam  engine 
ovtt  any  bridge  w  cnlvert"  When  one 
Mdge  is  driven  over,  the  offense  Is  complete. 
Tbe  driring  over  another  Is  a  separate  act, 
and  a  separate  offense.  We  tUnk  the  Inftnv 
matlon  Is  bad,  as  charging  more  than  one 
offense,  and  that  there  can  be  no  legal  con- 
viction undo-  It  The  Judgment  la  reversed. 


SIOTH  V.  HARBINOTON  et  al.  SAMD  v. 
KINMBT  et  al.  SAMB  v.  VOTIUliM;- 
BEK  et  aL 
(Sapreme  Oomt   of  Iowa.  Jan.  17,  1894.) 

Fiumxes  —  Filimo  Puik*  Copt  —  BTHOEnta 
PutuHsa  rxoH  Filis  —  PassoHmox  <»r  Af- 
va4b 

1.  A  mothw  having  been  made  to  strike 
a  petition  from  tbe  files,  oa  the  gronnd  that  the 
copj  filed  for  defendant  was  not  pleia.  plaintiff 
filed  another  copj,  and  tbe  conrt  dealed  the 
motion  for  the  reasmi  that  a  plain  copy  bad 
bem  filed  peodinc  a  rnliog  on  the  motion. 
H«U  that,  in  the  absence  of  eridence:,  it  wonid 
be  asflumed  that  tbe  first  was  snfficientlr  plain. 

2.  Under  Diat.  Ct  Rnle  1.  ^vldbig  that 
•rery  party,  on  filiog  a  pleadinXi  with  certain 
ezeeptwos,  shall  file  a  plaJn  copr  thereof  for 
the  adverse  party,  and  on  failare  so  to  do 
the  caose  mar  be  contlnncd  at  the  c^tiMi  of 
the  adTorss  pwty,  or  the  pleading  stricken  from 
tbe  files,  the  court  is  not  bound  to  itrilce  the 

eeadinff,  tliongh  the  copy  was  not  plain  or 
gihle,  where  the  adrerse  party  is  not  preju- 
diced thereby,  and  plain  coj^ea  are  filed  Ions 
before  triaL 

Api>eal  from  district  court,  Crawford  conn* 
ty;  0.  D.  Goldsmith.  Judge. 

R.  Shaw  Van  and  K.  B.  Duffle,  for  lappd- 
lanta.  J.  P.  Oonnor,  tar  an>elle& 

KIXKB,  S.  1.  These  three  cases  present 
one  and  the  same  question.  In  each  caao, 


plahitlff  filed  ft  pctitloB  rf»i->««f  damages  <tf 
d^Oidaata  by  reaacu  at  tb^  seUlng  Intoad- 
eating  liquors  to  her  husband,  and  asking 
that  the  same  be  made  a  Hen  upon  certain 
real  estate^  Plaintiff,  at  the  time  oC  filing 
the  petitiona,  filed  a^les  of  tbe  same  with 
the  clerk  of  the  district  court  On  the  same 
day,  defendanta  filed  a  motion  to  strike  the 
petitions  from  the  flies.  The  material  part 
of  said  motkML  reads:  'The  plaintiff  has 
fiUled  and  nesJected  to  cnoai^  wltk  the  rules 
of  this  court  relating  to  the  filing  of  plead- 
ing in  actions  tnooght  <ff  pending  herdn.  In 
this:  She  baa  failed  to  file  a  plain  coipy  ot 
the  petitiMi  In  this  action  for  the  use  of  the 
defendanta  The  pretended  copy  of  the  peti- 
tion for  the  use  of  tta«  defendanta  Is  so 
blurred  and  Uleglhla  as  to  be  entirely  useless 
to  tlM*  defendants,  and  they  are  unable  to 
read  the  same^  or  to  make  use  thereof  In  pn- 
paring  a  pleading  to  meet  the  Issues  tendered 
the  petttlcn.  all  ot  which  wlU  appear  by 
r^renoe  to  the  copy  of  the  petltton  filed  by 
the  plaintiff,  which  is  hereto  attached  as  Bz- 
hiblt  A.  and  made  a  part  of  this  motion,  and 
also  by  the  evUcnce  of  tbe  cterk  of  this 
court,  showing  that  the  copy  hereto  attached 
Is  the  copy,  and  tiie  Mdy  copy,  of  the  petltlan 
filed  herein  by  the  ]#alnttff,  which  evktcnee 
the  d^endants  hweby  tcoder,  and  a«k  leave 
to  introduce,  by'an  oral  ezamlnatioii  of  said 
clerk."  Tberaafter,  the  court  made  the  fal- 
lowlng  wder,  overruling  aald  motions:  "And 
now,  at  this  time,  Ow  motion  of  the  defend- 
ants to  strike  the  j^alntUTs  petltlw  flnm  the 
file  because  no  plain  and  legible  copy  of 
said  petition  baa  been  filed  ttierewlth  coming 
<m  to  be  heard,  whereupon  Ifae  defendants 
ofl«r  the  eridence  of  ttie  dvk,  and,  after  ar- 
gummt  by  counsel,  said  motton  Is  submitted 
to  the  otrart,  and  pending  a  mUng  on  said 
motion  the  plaintiff  having  prepared  and 
filed  a  c<H>y  of  her  petUioB  which  is  plain 
and  l^bl^  the  defmdants'  motkn  to  strike 
the  petition  from  the  file  Is  ovdrruled;  and 
tbe  defendants  object  and  except  to  said 
ruling;  overruling  th^  motion."  At  a  later 
day  in  the  term  the  causes  came  on  for  a 
final  hearing,  and  the  defendants,  falling  to 
answer  or  plead,  were  defaulted,  trial  was 
had,  and  Judgmenta  mtered  In  sadi  caae 
against  defendants.  Defendants  appeal,  as- 
signing as  error  the  overruling  of  tbsAr  mo- 
tl<MiB,  tbe  allowing  platntlff  to  file  oiqiles  at 
the  petitiona,  and  proceeding  to  trial,  and  the 
rendition  of  the  Judgments  against  them. 

2.  The  Judgments  btiow  must  be  affirmed. 
Thla  record  does  not  ahow  ttiat  the  copies  of 
the  petltUms  first  filed  failed,  In  any  respect; 
to  com^  wim  the  rula  It  appears  that  evl- 
doice  of  the  cleric  of  the  court  was  reoelred. 
It  was  not  preserved,  and  Is  not  b^re  us. 
We  are  Juatlfled,  In  the  absence  the  evi- 
dence, in  assuming  that  It  showed  that  the 
copies  first  filed  sufficiently  complied  with 
the  rule^  and  therefore  the  court  propvly 
overruled  tbia  mothHW  to  strike.  The  fact  of 
filing  second  copies  la  not  of  Itself  a  oonfea- 
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sitm  9t  flw  modou.  nie  ruling  of  the  court 
does  not  determine  that  ttw  flrst  ooptai  wm 
not  In  compllanoe  with  flu  mla 

S.  The  motions  In  these  cues  were  prop- 
erty oyermled  for  the  reasons  heretofore 
given,  and  ordinarily  we  vhonld  not  aay 
more;  but  counsel  far  aiii>dlant  taudst  that 
tibure  Is  some  real  or  apparent  conflict  In  ttie 
decisions  of  this  court,  wherein  role  1.  gov- 
erning jOBcdce  In  the  district  courts,  Is  con- 
strued. The  cases  referred  to  are  Burgtt  t. 
Oase^  (Iowa,)  SO  N.  W.  218;  Searles  r.  Lux, 
(lowaO  Be  N.  W.  827.  We  do  not  think  there 
Is  any  conflict  In  tiie  construction  at  the 
mle  as  glren  In  the  two  cases.  The  rule  In 
question  was  adopted  by  the  oonventton  of 
district  judges  held  In  pursuance  of  the  stat- 
ute and  Is  as  follows:  "Bhrery  party  at  the 
time  of  filing  any  petition,  answer,  r^;^,  de- 
murrer, or  motion,  except  a  motion  for  con- 
tinuance or  diftnge  of  Tora^  MuUl  file  with 
the  same  <me.  plain  copy  fliereof  for  the  use 
of  the  adrerae  party,  and  on  failure  to  do 
so  the  cause  may  be  continued  at  the  optltn 
of  the  adverse  party,  or  the  papa  so  filed 
striidcen  from  the  flies."  In  the  Burgtt  Oase 
the  copy  of  the  motion  was  not  filed  until 
some  six  we^  sftor  the  filing  at  the  mo- 
ti<m.  It  was  contended  by  apptiOant;  in  that 
case,  that  tiie  rule  was  compiled  with  tf  tlie 
copy  was  filed  when  first  called  fCr  the 
party  for  whose  benefit  it  was  designed.  In 
the  opinion  the  court  shows  that  the  result 
of  such  a  ccsistmction  ot  the  rule  might  be 
to  require  an  examination,  In  eadi  case,  to 
detmnlne  as  to  whether  the  ftdlure  to  file 
the  copy  had  worked  any  prejudice  to  the 
adverse  party.  The  htddlng  In  ttie  case  Is 
not  that  the  adverse  party  coifid,  at  hta  eleo- 
tion,  have  the  case  cMitinued,  or  the  pleadli^r 
Btrldcen  from  the  files;  but  ttie  ftill  extent  of 
the  dedslim  Is  summed  up  in  the  dodng 
words,  that  "the  district  court  had  the  power 
to  mforce  it  [the  mle]  by  striking  tbe 
motion  filed'  In  vlolati<m  of  Its  provlstoDS 
from  the  files,  on  tiie  appllcatUiil  of  Inteiv 
vener."  It  Is  not  said  w  held  that  the  court 
was  required  to  strike  a  paper  filed,  when  no 
copj  Is  flled.  ftrom  the  files.  Its  rli^t  to  do 
so  is  maintained,  but  It  is  not  bdd  that  tiie 
mle  enjoins  snch  a  duty  en  flie  oourt,  at  the 
<vtion  of  the  adrerse  lurty.  nie  discretion 
of  the  district  court  was  not  considered,  in 
that  case,  at  aU.  In  tiie  Searles  Oase  the 
discretion  of  the  district  ooort  was  discussed 
and  passed  upon,  and  the  construction  of  the 
mle  th^eln  adopted  was,  In  efllect,  that  the 
party  mli^t,  at  his  option,  have  the  case  con- 
tinued, or  not,  and  tliat  he  coidd  not  Insist 
upon  the  pajMr  being  striAen  from  the  files; 
that  that  was  a  matter  dlscreUmury  with 
the  oonr^  under  the  facts;  and  that  *its 
exercise  to  strike  should  only  be  when  to 
refuse  would  result  in  prejudice."  It  Uma 
appeara  tliat  there  Is  In  fkct  no  conflict,  zeal 
(Mr  appar«it,  between  the  two  cases,  when 
we  consider  Just  what  was  determined  and 
Ascossed  In  each  case.  The  last  case  hotda. 


as  the  first  one  does,  ttat  flw  eoort  nay 
strike  the  pleading  team  Uw  flies;  and  In- 
the  last  case  another  question  Is  also  emuM- 
ered,— <s  to  whether  the  court  Is  required  t» 
strike  tlie  pleading  at  tbe  Instance  of  the- 
adverse  party.  We  are  content  with  tbe^ 
construction  of  tiie  rule  given  In  the  Searlee 
Case^  which,  as  we  have  said,  is  not  In - 
cmfilct  wlUi  the  holding  In  the  other  caset, 
The  court  properly  exercised  Its  discretion,  lik' 
refusing  to  strike  the  petition  from  the  flies. 
Plain  copies  were  flled  long  before  the  trial 
of  the  cases,  and  there  Is  no  pretense  that 
defendants  were  In  any  way  prejudiced  by 
tiie  fact  tiiat  tiie  c(^es  wbkh  were  In  Iket 
filed  wltlk  tiie  petitions  were  not  plain  and' 
legible*  If  such  was  in  fact  the  case.  In  any 
view  the  action  of  tiie  coart  was  correct  anff' 
the  judgments  bdow  wfll  be  affirmed. 


STATB  DOOLBnr. 
(Sn^eme  Oottrt  of  L>wa.  Jan.  U,  IflMb) 

IfVaOBE— IlTDIOTlRHT— EVIDIHOB  —  ConmSBIOIIS 
— ImntUOTIOKB-^PARDOK— LttNO  IK  WaIT— JlK 
BOBS— PCBBHFTORT  CHAIXBRQI  —  DBAOI  PHU- 
ALTT— ICODinOATIOH  OH  APPSAk 

1.  The  state  may  examine  a  penm  snm- 
moned  as  a  jam  on  a  trial  for  murder  in 

the  first  degree,  concerning  prejudice  against 
the  death  p^ialty.  for  the  pnn>ose  of  a  perraip- 
tory  challenge,  tnoagh  the  jury  are  required- 
to  fix  the  punishment  at  ^ther  death  or  Im- 
prisonment for  lif^  In  a  verdict  of  gaOtr.  and 
such  prejudice  is  not  a  ground  for  diaUenge 
for  caase. 

2.  On  trial  for  the  murder  of  a  young. 
fill,  whose  body  was  found  on  a  bed  beside 
her  murdered  mother,  the  state  could  not*  tlie 
condition  of  the  mother's  body  and  of  her 
clothing,  which  tended  to  Indicate  an  assault 
In  order  to  show  defendant's  connection  wit^ 
the  crime,  the  circumstances  of  its  coduuIssImi, 
and  the  motives  which  prompted  it 

8.  ^e  Indictment  c£argea  that  defoidant 
"did.  with  the  isedfle  intent  to  km  the  said 
N.,  [deceased,]  willlullr,  fdonlonsly,  dclibermto- 
Ir,  premeditatedly.  and  of  his  malice  afore- 
thought, strilie  said  N.  od  the  head  with  said 
unknown  weapon,  and  did  discharge  the  con- 
tents of  said  pistol  into  the  bead  of  said  N., 
thereby  willfully,  feloniously,  deliberately,  pre- 
meditatedly, and  of  his  nutlioe  aforethounit, 
inflictlDg  a  mortal  wound,  of  which  the  said  N. 
then  an^  there  did  dia"  field,  that  the  indict- 
ment sufficiently  charged  ■  that  a  plstol-sliot 
wound,  in  deceased's  head,  and  a  wound  caused  - 
by  a  blow  with  some  Instrument,  wm  both  in- 
fiicted  wUlfuUy.  fekmioualy,  ddibaately,  and 
with  premedltaoon. 

4.  Reference  by  the  court  to  the  Indict- 
ment; in  charging  that  the  itate  mast  prove 
specified  facts  beyond  a  reasonable  doubt  bacm 
defendant  could  be  convicted  of  the  crime 
charged  In  such  indictment,  was  not  obJeetlMH 
able,  when  the  jnry  were  told,  in  the  language 
of  the  court,  what  the  indictment  diarged,  and 
were  not  tcAd  to  examine  it 

C.  On  trial  for  murder  in  tiie  first  dea<ee, 
defendant  is  not  entitled  to  have  Uie  jun 
charged  as  to  the  law  of  pardons  applicable 
to  i>erBon8  convicted  of  such  crime. 

6.  A.  so-called  "confession"  by  defendant  to  - 
a  newspaper  reporter,  which  he  prepared  for 

Jiublicanon,  was  read  In  evidence  without  «b- 
ection,  and  many  statonaits  thwdn  wo* 
shown  to  be  false  or  inaccurate^  HtU,  tiMt 
the  jury  could  accept  statanents  that  seemed  te 
deserve  credit,  and  from  snoh  statunenta,  aad- 
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the  other  evidence,  find  facto  snffldent  to  war- 
nut  a  coQTlction. 

7.  Erideoce  that  the  mother  was  killed 
In  the  hoase,  whHe  her  daughter  was  at  the 
bam,  that  defendant  desired  to  ^ect  a  tempo- 
rar7  concealment  of  the  crime,  and  that  the 
daoghto:  was  killed  on  her  return  to  the 
honae,  would  warrant  a  flndlns  that  the  mur- 
der ox  danghtw  was  aecompUshed  bj  "ij- 
ing  in  wait." 

8.  Where  the  imj,  on  sufficient  evidenee, 
found  defendant  cuil^  of  murder  Ui  the  first 
degree,  and  fixed  his  punishment  at  death,  the 
sopreme  conrt  cannot  change  the  panishment 
to  imprisonment  for  life  because  defendant 
was  onl7  16  years  old,  was  inferior  In  mental 
development  to  most  bora  of  his  age,  and  was 
of  vnuormlj  good  conduct  before  the  commis- 
ii(m  of  the  crime. 

Appeal  from  district  court,  Aduus  connly; 
H.  M.  Towner,  Judge. 

Defendant  was  charged  by  Indictment 
with  tbe  crime  of  murder,  was  tried  tqr  Jury, 
found  guilty  of  murder  In  the  first  decree, 
and  the  punishment  designated  In  the 
diet  was  death.  From  tbe  judgment  ren- 
dered cn  the  TO'dlct,  fixing  the  date  of  his 
execution  on  the  16th  day  <rf  June,  1893,  the 
defmdant  qtpeals. 

Dale  &  Brown,  tear  appellant.  John  Y. 
Stone,  Atty.  Qen.,  and  Hws.  A  iawshln^  for 
the  State. 

BOBIN8(»r.  J.  At  about  7  o'clock  In  the 
morning  of  May  11, 1802,  W.  H.  Coons  went 
from  his  bome^  which  was  between  half  and 
three-auarters  c£  a  mile  southwest  ot  the 
town  of  Presoott,  learlng  there  his  wife, 
Lndnda;  bts  dauf^ter,  Ndlie,  10  years  of 
age;  and  his  nephew,  the  defendant,  16 
years  <jt  age.  At  5  o^dodc  In  the  aftonoon 
of  the  next  day,  he  retomed,  and  found  the 
house  dosed  and  locked.  He  succeeded  in 
entering  It,  and  ftnmd  lying  on  a  bed  the  llf e- 
less  bodies  of  his  wife  and  daoghter.  They 
had  been  murdered,  and  appearances  Indi- 
cated that  they  had  been  dead  for  from  24 
to  36  hours  whw  thdr  boffiea  ww  found. 
"^Iw  underclothing  of  the  mothw  was  In  snch 
dlscffder  as  to  Indicate  that  an  assault  be- 
fore the  murder  may  hare  been  attempted. 
The  n^hew  was  absent,  and  had  taken  a 
tnutt,  buggy,  and  some  clothing,  and  otho: 
irttctes,  which  he  did  not  own.  Late  in  the 
eraiing  of  the  12th  day  of  May,  he  was  ar- 
rested in  VUliBca.  His  Indictment  and  con- 
Tiedon  w^e  for  the  murder  of  his  cousin. 
Goons. 

1.  Section  2  of  chaptra-  166  of  the  Acts  of 
the  17th  General  Assembly,  as  amended  by 
section  2  of  chapter  2  of  the  Acts  of  the 
18th  General  Assembly,  contains  the  follow- 
ing: "XJpoa  the  trial  of  an  Indictment  for 
murder  the  Jury,  if  they  find  the  defendant 
guilty  of  murder  in  the  first  degree,  must 
designate  in  their  v^dlct  whethor  he  shall 
be  punished  by  death  or  imprisonment  for 
life  at  hard  labor  in  the  penit^tiory."  Dur- 
ing the  Impaneling  of  the  trial  Jury  the  state 
wu  permitted  to  ask  certain  persons,  who 
were  retained  as  nuanbera  of  the  Jury, 


whether  they  had  any  consclMitioiis  aemplee 
against  the  Infliction  of  tbe  death  penalty. 
The  defraidant  objected  to  the  qneotlons  as 
"incompetmt,  immaterial,  and  Irrdevant, 
and  not  a  statutory  ground  for  chaDenge.** 
The  obJectl(ms  wwe  oremiled,.  and  of  that 
mling  the  api»ellant  compWns.  The.  ques- 
tlons  w»e  not  allowed  on  the  theray  that  the 
answers  might  disclose  ground  for  challenge 
for  cawe;  and  mufdi  that  is  said  in  argnmoit, 
and  most  <tf  the  antbwlties  dted  1^  xpp^ 
lant  on  that  point,  are  whdly  irrelerant  to 
the  qiaestlon  presented.  He  does  not  deny 
that  pwemptmy  challenge  may  be  made  by 
the  state  and  by  the  defendant  without  the 
asstgnment  of  any  mtam,  bat  Indsto  that  tbe 
right  to  OEsmlne  persons  caUed  to  act  as 
Jvran  In  regard  to  thcte  qua]  Ifl  cations  is 
limited  to  the  statutory  grounds  for  chal- 
lenges for  causa  Section  4407  of  the  Code, 
rdled  upMi  a^dlant  to  sustain  his 
dalms,  is  as  ftiOamt:  'MMT.  Vpon  the  trial 
of  a  challenge  to  an  indlTldnal  Juror,  the 
Juror  challenged  may  be  examined  as  a  wit- 
ness, to  prove  or  dlsprore  the  challenge, 
and  must  answer  every  question  pertinent 
to  the  inquiry  thereon,  but  bis  answers  shaB 
not  afterwards  be  testimony  against  him." 
That  sectlM  refers  exdnslTely  to  challenges 
tfxe  cause,  and  has  no  relation  to  peremptory 
challaiges.  It  is  the  graieral  and  wA-«stab- 
Ushed  practice  to  aUow  both  to  the  state  and 
to  the  defendant  omslderable  latitude  In  tbe 
examlnati(m  of  persons  called  to  act  as  Ju- 
rors, not  only  to  facilitate  the  discovery  of 
grounds  for  challenge  for  cause,  but  to  en- 
able tbe  i>artles  interested  to  discover  any 
peculiarity  of  conduct,  aasodatloa,  diar- 
acter,  or  opinion,  or  any  imdllectton,  of  the 
person  under  examination,  or  other  dream- 
stances  which,  in  the  oplni<m  ot  the  ex- 
aminer, mli^t  Influence  the  person  as  a 
jtmr,  and  affect  his  vo^lct  It  Is  well" 
known  to  persons  familiar  with  Jury  trials 
that  Jnrois  are  frequently  Inflooiced  In 
reaching  a  verdict  by  oonslderatiohs  which 
have  no  legitimate  appllcatjm  In  the  case. 
The  right  of  peremptory  cballoige  gives  the 
means  of  keeping  from  the  Jury  persons  of 
that  kind,  which  the  challenge  tot  cause 
does  not  afford;  and  parties  should  be  per- 
mitted to  examine  persons  called  to  act  as 
Jur<»n,  within  reascmable  limits,  to  the  aid 
that  tbe  p»«mptory  challenges  nuy  be  used 
intelligently.  It  was  the  privilege  of  the 
state  to  exdude  ftom  the  Jury,  so  far  as  Its 
right  to  perouptory  challenges  extended,  all 
persons  who  were  prejudiced  against  the 
infliction  of  the  death  penalty;  and  It  was 
not  an  abuse  ot  the  right  of  examination  to 
permit  inquiry  as  to  the  views  of  the  per- 
sona summ<med  as  Jurors,  on  that  point. 
Tbe  objections  to  questiMis  under  »>nridara- 
Uoa  were  therefore  properly  ororuled. 

2.  Appdiant  complains  that  the  state  was 
permitted  to  prove,  not  only  the  condition  In 
which  the  body  of  Nellie  Goons  was  found, 
but  also  the  condition  of  the  body  of  her 
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mothu-,  and  of  the  dothljiff  upon  It,  <»i  tbe 
ground  that  the  effect  of  permlttiiiff  inch  evi- 
dence to  be  Introduced  was  to  put  him  upon 
trial  for  an  assault  upon  the  mother,  and  the 
murder  of  both  the  mother  and  child.  We 
do  not  think  the  complaint  Is  well  founded. 
The  state  was  entitled  to  show  the  condition 
in  which  the  body  of  the  child  was  found, 
and  ita  surroundings,  and,  InddoitaUy,  that 
of  the  mother,  in  order  that  the  connection 
of  the  def«Ldant  with  the  crime  of  which 
he  was  accused,  the  circumstances  under 
which  it  was  committed,  and  the  motives 
which  ^ompted  It,  might  be  more  fully  un- 
derstood; and  tbe  fact  that,  In  proving  those 
mattws,  another  crime  would  necessarily  be 
shown,  did  not  affect  the  right  of  the  state 
to  introdnce  the  evidence  In  question. 

3.  The  evidence  shows  that  there  were  two 
wounds  on  the  head  of  Nellie  Goona,-~one  on 
the  back  of  it,  caused  by  a  blow  with  some 
instrument,  and  a  plstolrshot  wound  In  the 
forehead,— and  that  the  latter  probably 
caused  her  death.  The  appelant  contends 
that  the  indictment  does  not  sufficiently 
charge  murder  In  tbe  first  d^^e,  commit- 
ted by  the  pistol  shot.  In  that  it  does  not  al- 
lege that  the  shot  was-  fired  wUlfnlly.  and 
with  deliberatl<m,  premeditstlon,  malice  afore- 
thought, and  intent  to  kill.  The  Indictment 
contains  two  counts.  Tbe  first  one  charges 
that  defendant,  at  the  time  and  place  stated, 
"In  and  upon  the  body  of  one  Nellie  Coons, 
then  and  there  bdng,  willfully  and  felonious- 
ly, deliberately,  pronedltatedly,  and  of  hla 
malice  aforethought,  did  commit  an  assault 
with  deadly  weapons,  bring  a  deadly  weapon, 
the  particular  description  of  which  Is  to  the 
grand  Jury  unknown,  and  a  pisttd  then  and 
there  held  In  the  hands  of  the  said  James 
O.  Docdey,  and  loaded  with  powder  and  bul- 
let, and  then  and  there  the  said  James  O. 
Dooley  did,  with  tbe  specific  Intent  to  kill 
and  murder  the  said  NdUe  Coons,  willfully, 
feloniously,  deliberately,  premedltatedly,  and 
of  his  mUice  aforethought,  strike  and  beat 
the  said  NcdUe  Goons,  upon  ber,  the  said 
Nellie  Coons',  head  and  body,  with  the  said 
unknown  weapon,  and  did  shoot  off  and  dis- 
charge tbe  contents  of  the  said  pistol  at, 
against.  Into,  and  throogfa  the  bead  and  body 
of  the  said  Nellie  Coons,  thereby,  willfully, 
feloniously,  deliberately,  premedltatedly,  and 
of  his  malice  aforethought.  Inflicting  upon 
the  head  and  body  of  the  said  Nellie  Coons 
a  mortal  woond,  of  which  said  mortal  womid 
tbe  said  Nrille  Coons  then  and  there  did 
die."  The  second  count  <diargeQ  the  offeuse 
In  the  same  language,  with  the  addition 
that  It  was  committed  "by  lying  In  wait" 
We  think  the  Indictment  not  only  sufficiently, 
but  very  clearly,  charges  that  both  wounds 
were  Inioicted  willfully,  fdonlously,  deliber- 
ately, and  with  premeditation.  No  other  In- 
terpretation can  be  given  to  all  the  language 
used  In  rither  count,  when  considered  to- 
gether. 

4  The  appellant  claims  that  the  conrt.  In 


its  charge,  erroneously  referred  tbe  Jury  to 
the  indictment  for  Information  in  regard  to 
the  olCense  charged.  In  some  paragraphs  of 
the  charge  the  court  referred  to  the  indict- 
ment; as  by  stating  that  before  the  defend- 
ant could  be  convicted  of  the  crime  charged 
in  the  indictment  the  state  must  prove  spec- 
ified facts  beyond  a  reasonable  doubt,  but 
the  Jury  were  not  told  to  examine  the  in- 
dictment On  the  contrary,  they  were  told. 
In  the  language  of  the  court,  what  it  charged. 
The  charge  Is  not  vulnerable  to  tbe  objec- 
tions made. 

5.  The  appellant  complains  that  the  court 
refused  to  Instruct  the  Jury  in  regard  to  the 
law  of  pardons  applicable  to  persons  con- 
victed of  murder  in  the  first  degree.  We 
think  the  action  of  the  court  In  that  respect 
waa  correct  The  guilt  of  the  defendant  did 
not  depend  upon  the  means  provided  by  law 
for  escaping  punishment,  nor  do  we  think 
that  was  a  matter  to  be  considered  by  tbe 
Jury  in  designating  the  punishment  That 
should  be  determined  from  the  crime  proven, 
and  the  circumstances  of  aggravation,  the 
apparent  necessity  for  an  example  to  deter 
other  wrongdoers,  and  considerations  of  tbat 
nature,  and  not  from  tbe  difficult  of  ob- 
taining a  pardon. 

6.  Counsel  for  appellant  have  discussed  at 
considerable  length  many  questions  foood- 
ed  upon  the  record,  which  we  do  not  deem 
it  beet  to  notice  specifically.  They  are 
in  the  main,  in  the  nature  of  verbal  criti- 
cisms of  tbe  charge,  and  do  not  reach  to  the 
molts  of  tbe  case.  Of  the  objections  thiw 
presented,  it  is  tmly  necessary  to  say  Hiat 
they  are  not  wdl  grounded,  or,  at  most 
late  to  technical  errora,  which  do  not  aifect 
any  substantial  rights,  and  i^ch  we  are  re- 
quired to  disregard.  Code,  i  453&  There 
can  be  no  reasonaMe  doubt  tbat  defendant 
Is  guilty  of  tbe  crime  of  which  he  was  con- 
victed. He  commenced  to  work  for  his  unde 
In  September,  1891,  and  worked  toe  him 
coDtinaonaly  nntU  the  time  of  tbe  murder,  * 
excepting  some  time  during  tbe  winter,  when 
he  attended  the  Prescott  acbooL  In  the 
morning  of  May  lltb,  after  his  unde  left 
borne,  his  aunt  scolded  him  for  permitting 
the  cattle  to  get  into  a  neighbor's  field,  whlcb 
made  blm  angry.  At  about  10  o'do^  he 
wait  to  Prescott  ftnd  while  there  wrote  an 
order  on  a  merchant  of  tbe  town,  to  which 
he  signed  a  name  intended  to  be  that  of  his 
uncle,  and  with  it  went  to  a  hardware  store, 
where  he  inquired  for  revolvers.  He  was 
shown  one,  which  he  agreed  to  take  if  tbe 
merchant  would  accept  the  order.  The  order 
was  accepted,  and  the  defendant  carried 
away  with  him  the  revolver  and  a  box  ol 
cartridges:  He  states  that  he  purchased  tbe 
revolver  to  practice  with,  and  at  the  time 
had  no  Intention  of  shooting  any  one;  tbat 
be  had  half  a  pint  of  whislcy  with  him,  which 
be  and  another  person  drank,  and  that  be 
went  home  about  noon;  that  bis  aunt  waa 
usually  kind  to  him;  and  that  he  had  not  felt 
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any  Improper  desires  towards  her  or  his 
•conaln,  hat  wboi  he  readied  home  tbe  cat- 
tle were  In  a  nel^1xv*a  fldd.  Mn.  Goons 
aocrided  him  at  the  dinner  taUe  for  neglecting 
the  cattle,  and  they  quarreled  for  gome  mln- 
otco.  After  dinner,  about  half  post  12 
o'dock,  ahe  again  began  sc<ddlng  htm.  He 
had  In  hla  pocket  a  padlock,  which  he  had 
pb±eA  np  In  the  yard  for  the  pnrpose  of 
mdodlng  It,  bat  when  Mrs.  Ooons  scolded 
taim  ha  became  angry,  and  atmck  bee  on  the 
bead  twice  with  It  The  Uowi  knocked  hn 
down.  They  atruggjed  for  a  time,  and  he 
then  allot  lur.  The  Uttte  girl  came  running 
In  ftom  the  bain,  and  aa  die  came  through 
the  door  he  Btraift  her  oo  the  head  with  the 
padlock,  and  knocked  her  down;  then  ahot 
her  In  the  forehead.  Sa  placed  the  bodies 
on  the  bed,  took  a  satchel,  with  dothlng. 
locked  the  house,  harnessed  the  team  to  a 
boggy,  and  drove  away.  He  farther  says 
that  be  did  not  recover  from  his  passion 
aaflkiently  to  reallie  the  encomlty  of  what 
he  bad  done  nntn  he  had  driven  four  as 
five  miles.  The  so-called  "confession"  was 
pr^ared  fOr  pntfllcatlon  In  a  newspaper  by 
one  of  Its  wpoTtm,  and,  on  the  objection  of 
defendant,  It  was  exdnded,  when  offered  In 
evidence;  bnt  the  oldecttona  were  wlttidtawn, 
and  the  confession  was  read.  It  contains 
some  statements  which  are  shown  to  be  false. 
One  Is  that  be  fired  serai  or  more  diots  Into 
the  body  of  hb  aunt  A  pocil  of  blood  out^ 
Bide  ct  the  honae  Indicates  that  one  of  the 
persons  murdered  fell  tberfc  The  Inaccnrate 
statements  in  the  confeetion  are  so  munerons 
that  It  Is  uncertain  how  modi  of  It  la  ^me. 
The  Jury  were  anthorlied  to  give  tt  snch 
«redU  aa  It  seemed  to  deserve,  rejecting  some 
portionai,  and  accepting  others,  aa  th^ 
seemed  warranted  In  doing;  but  we  think 
they  were  Justified  In  finding,  from  tbe  eon- 
fessitm  and  other  evidence  In  the  case,  that 
(be  facts  wm  robstantlally  as  we  have 
stated  them.  The  defendant  admitted  In 
open  court  that  he  was  guilty  of  Oie  unlaws 
fnl  kining  of  Kdlie  Goons.  It  Is  said  that 
there  Is  no  evidence  that  It  was  dme  by  lying 
In  wait  But  we  think  the  jury  may  have 
fonnd,  from  the  drcnmstances  connected 
vtth  the  killing  of  the  mother.  Hie  fact  that 
the  chUd  was  at  the  bam  when  her  motbw 
wss  killed,  fhe  evident  desire  of  tlae  defend- 
ant to  ^ect  at  least  a  temporary  conceal- 
loent  of  the  crime,  and  the  further  fact  that 
the  child  was  killed  at  the  house,  that  the 
murder  of  Hie  latter  -wbb  accomplished 
means  of  lying  In  wait,  within  the  meaning 
'Of  the  law. 

7.  Counsel  tm  appeSlant  discuss  at  some 
loigth  the  character  of  the  defmdant,  as 
ahown  by  his  hlstoiy.  His  father  died  when 
be  was  but  a  few  years  old.  His  mother 
remanied,  and  he  left  home  when  he  was 
About  33  years  of  age,  and  worked  at  dlffer- 
«iit  places  unta  he  commenced  working  for 
bb  undo.  He  seems  to  have  been  a  qnlet, 
■wcB-behaved  boy,  who  was  favorably  re- 
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garded  by  those  who  knew  him.  He  attend- 
ed schoffl  In  Prescott  a  portion  of  the  winter 
preceding  the  murder,  and  during  that  win- 
ter jdned  a  church,  and  attended  Sunday 
schooL  He  was  not  an  apt  pupU,  and  his 
mental  developmmt,  from  lack  of  opportuni- 
ty w  of  natnral  ability,  seemed  to  be  a  little 
Inf^or  to  the  average  development  of  boys 
of  his  age.  He  la  described  as  having  the 
appearance  of  an  easy-going,  shigg^sh  fellow, 
who  did  dot  have  the  perseverance  boys  of 
his  age  and  opportunities  usually  have.  Ba 
bad  not  drank  much  intoxicating  liquor,  Imt 
was  quite  a  reader  of  dieap.  s«isatlonal 
novds.  After  committing  the  murders,  he 
drove  out  of  town,  and  atappeA  for  tiie  idght 
only  about  serai  miles  away.  Ttie  next 
day  he  drove  to  YllUsca,  26  miles  from  Pres- 
cott, placed  the  team  he  drove  in  a  stable, 
and  ttiat  erailng  wait  to  the  home  of  a 
nephew  of  Mn.  Coons,  and  was  given  a  bed 
for  the  night  He  was  there  when  a  dis- 
patdi  waa  reodved  Ity  that  nephew,  notify- 
ing htan  of  tiie  death  of  his  aunt  and  oou^ 
and  a  short  time  afterwards  was  arrested. 
There  Is  nothing  in  tbe  record,  excepting  the 
commission  of  the  crimes  which  were  prov- 
oi,  to  show  that  defradant  la  (tf  a  depraved 
nature.  Certainly,  he  cannot  be  regarded  as 
a  hardened  criminal,  although  guilty  of  a 
crime  having  few  parallels.  In  wanton  atroc- 
ity. In  the  history  of  the  state.  In  view  of 
the  youth  of  the  defraidant,  his  lack  of  men- 
tal dsvdopmoit,  and  his  almost  uniformly 
good  omduct  before  the  crime  was  oommifr^ 
ted,  we  should  have  beea  better  satlafled  had 
the  Jury  designated  impriaonment  in  tbe  peni- 
tentiary for  life  aa  hla  punishment;  but,  in 
a  legal  sense,  the  evidence  was  sufBdent  to 
authorize  the  panlahment  dealgnated,  and 
there  Is  no  suffldeot  ground  upon  which 
we  can  prevent  It  We  find  no  erm  la 
the  record  prejudicial  to  defendant,  and  the 
Judgment  of  the  district  court  Is  affirmed. 


STATE  T.  BUXTON. 

(Supreme  Gourt  of  Iowa.  Jan.  16,  1894.) 

SscoND  EzAMiyATiox  OP  JoHUH  — DiaoRBTiov  or 
Court — Beductios— Evidkscb— Instboctionb. 

1.  Where  a  talesman  has  been  examined 
for  cause  on  his  Totr  dire,  and  passed,  It  is 
within  the  discretion  of  the  court  to  permit 
defendant's  counsel  to  farther  examine  him, 
to  show  that  he  had  served  as  talesman  within 
ft  year,  and  was  disqualified;  and.  In  the  ab- 
sence of  a  showing  of  an  abuse  of  this  discre- 
tion, a  cODTiction  will  not  be  reversed  be- 
cause of  the  refusal  of  p^'mission. 

2.  In  a  criminal  prosecution  for  seduction, 
evidence  of  preparatlMis  made  by  prosecutrix 
for  her  marriage  with  defendant  Is  inoompe* 
tent 

3.  Id  a  criminal  prosecution  for  seduction, 
defendant's  evidence  showed  that  the  prosecu- 
trix had  had  into-conrae  with  one  W.  prior  to 
the  time  of  the  alleged  seduction.  The  states 
proceeding  on  the  theory  that  she  had  always 
been  chaste,  offered  no  evidence  to  establish 
ft  reformation.   The  jury  were  instrncted  to 

I  acquit  if  ihej  believed  defendant's  svldsnosh 
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DiUess  proseentrix  had  refwined.  Hdi,  that 
luch  inatracdon  waa  error,  aa  there  was  no 
eridence  to  warrant  a  diarge  on  reformation. 

Appeal  from  district  conrt,  Jcmes  county; 
J.  D.  QUtea,  Judse. 

DeTendont  -waa  Indicted,  tried,  and  conTldr 
ed  of  the  crime  of  BedncUtm,  and  Judgmmt 
ent^^  against  him,  tnm  wblcli  he  appeals. 

Welch  &  Welch,  for  ais>eUant  John  Y. 
Stone,  Atty.  Gen.,  and  Thomas  A.  caieshlre, 
for  the  State. 

GIVEN,  J.  1.  In  Impaneling  the  Jury,  one 
Young  was  called  as  talesman,  and,  afto* 
examination,  was  passed  tor  cause.  After- 
wards, and  after  another  juror  had  been  ex- 
amined and  passed  for  cause,  and  anothw 
peremptory  challenge  made^  defoidant  asked 
leave  to  further  examine  Mr.  Toung  tot 
cause,  to  show  that  he  had  served  in  that 
court  as  talesman  within  one  year,  coiuiseJ 
stating  that  that  "fact  was  OTwloc^ed  In  the 
examination  tor  cause."  Th»  court  refused 
the  leave  asked,  and  thereupon  the  defend- 
ant challenged  Mr.  Young  peremptorily,  and 
thereafter  exercised  his  only  remaining  per^ 
emptory  challoige.  Appellant  assigns  this 
refusal  as  error.  It  is  conceded  that  It  was 
within  the  dlscietlon  of  the  court  whether 
to  grant  the  leave  asked.  There  Is  nothing 
appearing  to  show  an  abuse  of  that  discre- 
tion, therefore  the  Judgment  cannot  be  dis- 
turbed on  this  ground. 

Appellant  complains  ol  certain  rulings  of 
the  court  sustaining  objections  to  questions 
put  by  him  to  the  witnesses.  They  are  not 
questions  that  will  necessarily  arise  upoa  a 
retrial,  and,  aa  we  conclude  that  the  case 
must  be  reversed.  It  la  unnesessary  that  we 
consider  those  questions. 

2.  In  the  eighth  paragraph  of  the  charge, 
the  court,  after  Instructing  that  the  pros- 
ecutrix was  presumed  to  have  had  a  previ- 
ously cluiste  character,  and  that  the  burden 
was  on  the  defendant  to  overcome  this  pre- 
8umptl<«i,  insti-ucted  as  follows:  "In  this 
case  there  has  been  evidence  ofiFered  tend- 
ing to  show  that  the  prosecutrix,  some  time 
prlw  to  the  time  of  the  alleged  seduction, 
had  sexual  Intercourse  with  one  Lee  Wilbur; 
and,  If  you  believe  this,  then  she  would  be 
of  unchaste  character  at  the  time  of  the  al- 
leged aeductlon  by  defendant,  unless  she  had 
reformed,  and  then  he  could  not  be  convict- 
ed." No  evidence  whatever  was  offered  by 
the  state  vrtth  a  view  to  establish  reforma- 
tion. Tlie  prosecution  vras  upon  the  basis 
that  the  prosecutrix  had  always  been  of 
chaste  cbaractw  up  to  the  time  of  the  al- 
leged seduction.  While  the  inatmcticn 
states  the  law  ccvrectly,  we  think  It  was  In- 
applicable to  this  case^  as  there  was  no 
d&lta  nor  evidence  of  reformati<HL 

Another  error  appearing  In  the  record  de- 
mands attention,  though  not  as^gned  as 
error  nor  argued.  In  criminal  cases  we  are 
required  to  consider  all  errors  appearing  In 
the  reoHd.   The  prosecatrix  having  teatlfled 


that  she  did  get  ready  to  marry  tbB  defend- 
ant; that  she  did  up  her  sewing;  and  bad 
eraytbing  ready;  and  that  her  slator  stayed 
at  home,  and  sewed  steadily  for  ber  for  a 
we^— counsd  for  defendant  objected  "to- 
anyttUng  that  she  and  her  sistw  did,  as  be- 
ing Incompet^t  and  Immaterial,"  which  ob- 
Jectl<xi  was  overruled.  Hie  <Ajection  Is 
hardly  as  explicit  and  well-timed  aa  It  Should 
have  been,  but  defendant  tslrly  raises  the 
qnestlm  of  the  tlifht  ot  tbe  state  to  prove 
preparati<»iB  1^  tbe  ^osecatrlx  tor  marry- 
ing the  defendant  In  State  v.  Lenlnan,  S6 
N.  W.  282,  this  court  held  that  aoch  ertdence^ 
wea  not  admissible  In  a  prosecatloa  ot  this 
kind.  Vot  the  errors  pointed  oat,  tbe  Judg- 
mmt  of  the  district  court  la  revwsed. 


mLLSR  T.  HiUNOis  OENT.  B.  oa 

(Sopreme  Court  ai  Iowa.  Jan.  16b  1804.) 
fUtutOAH  CoiiPAKi  — Fbbioht  Bha,kbiiak— Ac- 
tion FOB  Pehsoxal  Ixjdriib  —  BviOSXCB  — • 
Hakmlbss  £rbob  —  Plujdixs  avd  Fkoof— Va- 
riance. 

1.  In  an  action  against  a  railroad  companj 
by  a  brakMnan  for  injuries,  cansad  hy  the 
Saving  way  of  the  cover  to  tibe  "manhole"  in 
the  top  of  an  engine  teoder  when  stepped  on 
by  him,  ^e  coort  charged  that  plaintiff  did  not 
contend  that  the  tender  waa  not  of  good  make 
and  approved  patton,  and  that  evidmee  of 
these  qualities  was  exdaded  when  offered  by 
defendant,  but  that  plaintiff  contended  that  the 
fireman  was  negligrait  In  not  covering  the  man- 
hole, or  that  defendant  waa  UMligent  in  not 
keeping  the  rim  of  the  manhole  in  proper  con- 
dition. These  instructions  embraced  alt  there 
was  in  the  case  when  submitted  to  the  jury. 
fl(M,>that  evidence  that  the  manhole  and  cover 
were  eonstructed  differently  from  those  od 
other  engin«i  was  withdrawn  from  the  jury, 
and  hence  its  admission  waa  not  preJaudaL 

2.  It  was  not  error  to  permit  a  witness 
who  testified  that  It  was  usual  f<>r  brahonen. 
In  going  ova*  the  tender,  to  step  on  the  lid  of 
the  manhole,  to  also  state  what  he  would  do 
under  the  same  circumstances,  and  what  was 
considered  a  safe  course  to  pursue,  when  he 
evidently  did  not  give  his  own  opimon  ot  th* 
proper  coarse  to  pursue. 

3.  A  witness  testified  that  he  waa  a  tr^At 
brakeman;  that  he  remembered  engine  No. 
365,  and  going  ont  with  it  drawing  the  train 
quite  often;  that  it  waa  not  his  custom  to  step- 
on  the  manhole  lid;  and  that  he  did  not 
know  what  the  custom  was.  On  cross-ezamina- 
tioD,  defendant's  counsel  said  to  him  that  **you 
said  in  r^Iy  to  a  question  *  *  *  aa  to 
whether  it  is  the  custom  to  st^  on  the  lid  ci 
the  manhole^  and  then  step  on  the  next  car, 
that  that  Is  not  the  way  yoti  did  it?"  The 
witness  answered:  "Wdl,  I  done  It  imce,  and 
it  caved  in.  I  thought  I  had  better  quiL  1 
did  not  make  that  a  practice,  I  don't  think  it 
Lb  the  practice"  on  def^idant's  road.  Objec- 
tion was  tiien  sustained  to  a  question  as  to 
whether  he  knew  what  the  cnstom  was  on  suA 
road.  On  redirect  examination,  the  witness  was 
permitted,  over  objection,  to  state  that  it  was 
on  engine  No.  365  (the  one  on  which  plaintiff 
was  injured)  that  the  lid  caved  in  wnen  he 
stepped  on  it.  Heldj  that  It  was  error  to  refuse 
to  strike  out  the  evidence  of  such  witness  as  to 
this  particular  engine. 

4.  The  failure  of  the  fireman  to  notify  plain- 
tiff that  the  Ud  of  the  manhole  was  in  on  on 
safe  condititm,  If  not  a  ground  of  ne^igencc 
averred  in  the  petition,  should  not  have  been 
submitted  to  the  Jury. 
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Appeal  from  district  court,  Dubuque  coun- 
ty; Jolrn  J.  Ney,  Judge. 

The  plaintiff  was  a  brakeman  on  one  of  the 
defradant'a  railroad  trains.  He  claims  dam- 
ages for  a  p&Moaal  Injury  which  he  alleges 
he  recelred  by  falling  Into  what  la  called  a 
"manhole"  on  the  top  of  the  tender  of  an 
engine.  His  right  to  recover  damages  Is 
based  on  the  claim  that  the  defendant  and 
Its  agents  and  employes  were  negllgOLt  In 
not  {HToperly  adjusting  the  coyer  of  said  man- 
hole, and  that  the  Ud  or  coyerlng  thereof  was 
constructed  in  an  unsafe  and  defective  man- 
ner, and  that  the  rim  or  to^  of  said  man- 
hole was  bent  and  out  of  repair.  The  an- 
swer was  a  general  denial,  and  an  avorment 
that  the  Injury,  if  any,  was  caused  by  the 
want  of  care  and  cantlon  of  plaintiff,  which 
directly  contributed  to  the  result.  There  was 
a  trial  by  jury^  and  verdict  and  Judgment 
for  the  plaintiff.   Defmdant  aiveals. 

Boles,  Couch  &  Boles  and  W.  J.  Knight,  for 
appellant  Powon,  Lacy  &  Brown,  for  aj^ 
p^Hee. 

ROTHROOK,  J.  1.  It  appears  from  the  evi- 
dence that  the  plaintiff  was  what  Is  known 
as  "head  brakeman"  tn  a  freight  train  of 
tlte  d^endant,  and.  Just  before  he  rec^red 
the  Injury  of  which  he  complalna,  he  was  rid- 
ing In  the  cab  of  the  engine.  No  question 
la  made  as  to  that  being  the  proper  place  for 
him  to  ride  when  not  emplt^ed  at  the  brakes. 
The  alleged  injuxy  was  received  In  the  lOglit, 
as  the  train  approached  a  station  called  "Del- 
aware Center,"  on  its  trip  westward  ftom 
the  dty  of  Dubuque.  The  plaintiff  left  bis 
place  in  the  cab,  and  went  out  over  fbe  ten- 
der, to  get  on  the  top  of  the  cars,  to  att^d 
to  his  duties  while  the  train  was  approach- 
ing the  station.  The  maDbole  Is  an  opening 
in  the  tank  part  of  tbe  tendo-,  and  near  the 
back  part  of  it,  into  which  the  watw  spouta, 
at  water  stations,  are  placed  to  reeelTe  water 
In  the  tank,  to  make  steam  for  the  engine. 
This  opening  ot  hole  is  In  the  crater  of  the 
tank;  that  ls,tt  Is  equidistant  from  the  aides 
ot  the  tank.  In  crostfag  oyet  the  center  ul 
the  tender  and  tank,  the  plaintiff  stepped  on 
the  lid  over  the  manhole,  and,  when  be 
placed  Ilia  wel^t  on  the  Ud,  it  did  not  sus- 
tain him,  but  tUjjfpeA  away,  and  turned  iqi, 
and  his  leg  went  down,  and  was  injured. 
This  is  the  substance  itf  the  plaintiff's  claim, 
aa  detailed  Iqr  blm  in  his  testtmraiy  as  a  wlt- 
nesB  on  the  trlsL  We  have  thus  briefly  stat- 
ed the  grounds  upon  which  the  recovery  was 
flODglit  If  the  plaintiff  was  In  the  line  of 
his  dnt7  in  taking  the  dtarectlcm  he  did  to 
gat  on  top  of  tlie  train,  and  In  steivfaig  on 
tbe  covering  of  the  manhole,  and  was  not 
ne^lgent  In  faiUng  to  dlscoTer  that  It  was 
defective  or  out  of  position,  he  was  entitled 
to  recoTW,  if  tbe  manhole  was  improper^ 
or  negligently  oomed,  either  by  reason  of 
tlie  Ud  b^Dg  Improperly  placed  over  tbe  man* 
iMle,  or  because  of  the  manhole  being  Im- 


properly constructed,  or  out  of  repair  and 
In  an  nnsafe  condition.  It  would  appear 
from  this  statement  that  the  Issues  In  the 
case  were  plain  and  unambiguous,  and  a  re- 
view of  the  queetloDS  involved  upon  an  ap- 
peal ought  not  to  be  attended  with  difficulty. 
But  a  great  many  questions  were  raised  dur- 
ing the  trial.  Many  of  these  questions  will 
be  disposed  of  In  a  general  way,  without 
special  moDtlim  of  them.  Such  as  we  think 
require  particular  consideration  wlU  be  set 
out. 

There  was  evidence  Introduced  by  the  plain- 
tiff to  the  effect  that  the  manhole  In  question 
and  cover  thereof  wa%  constructed  In  a  dif- 
ferent manner  from  those  on  other  engines. 
This  evldoice  was  objected  to  by  the  defend- 
ant, and  complaint  is  made  because  the  ob- 
jection was  overruled.  Whatevw  may  be 
said  of  the  competency  of  this  evidence,  It 
was  no  prejudice,  because  the  court  instruct- 
ed the  Jury  as  to  the  construction  of  the  en- 
gine as  follows:  "There  is  no  contention  on 
the  part  of  the  plaintiff  In  this  case  that  the 
engine  and  tender  are  not  ot  good  make  and 
approved  pattern,  and  evidence  of  these 
qualities  was  exduded  by  the  court  when 
ottereA  by  the  defendant"  And  the  court 
further  instructed  the  Jury  as  follows:  "It 
Is  contended  by  the  plaintiff  that  the  flremnn 
on  the  engine  was  negligent  in  not  placing 
the  covering  back  on  the  manhole  when  he 
took  water,  or  that  the  company  was  negli- 
gent In  not  keeping  the  rim  of  the  manhole 
In  prop»  condition  to  receive  the  top,  and 
keep  It  in  phice  by  means  of  arms  ot  brack- 
ets that  fitted  Inside  the  rim  of  the  manhole 
and  kept  tba  cap  ia  place."  These  hutruc- 
tions  embraced  all  there  was  In  tbe  case  when 
It  was  submitted  to  the  Jury.  There  was  no 
queatlon  as  to  the  proper  construction  <tf  the 
manhole  and  the  covor  thweof.  It  Is  true 
that  thae  was  evidence  to  the  ^ect.  tiiat 
tbe  Ud  of  the  manh(de  on  some  engines  was 
attached  to  Ihe  manhole  Iqr  hinges,  and  In 
some  respects  was  different  from  others.  In 
view  of  ttie  taat  that  there  was  no  real  ques- 
tion that  the  engine  upon  which  tbe  plain- 
tiff received  his  injury  was  of  pn^cr  con- 
struction and  approved  pattern,  evidence  as 
to  the  construction  of  ofha  engines  was 
wholly  immaterial,  and  should  not  have  been 
Introduced;  but,  as  It  was  exduded  by  the 
hutructlim  above  set  oat,  there  was  no  preju- 
dice to  the  defendant  In  this  respect 

2.  The  plaintiff  Introduced  a  witness  who 
testlfled  that  It  was  usual  and  customary 
tor  bnkemea,  In  gfAng  avee  tbe  tender,  to 
step  on  ttie  Ud  <tf  the  manhcde.  We  do  not 
ondoirtand  counsel  to  object  to  tiliis  line 
of  evidence.  It  was  sur^  pn^er  fw  plain- 
tiff to  show  that  be  was  In  the  line  of  his 
dn^  when  he  received  tbe  Injury,  and  that 
be  pursned  the  course  nsuaUy  adopted  by 
mm  In  that  employment  under  similar  cir- 
cnmstancea.  Jeffrey  t.  Railroad  Oa,  58 
Iowa.  M6,  9  N.  W.  884;  Wbltsett  t.  Hallway 

Oa,  07  Iowa,  ISO,  25  M.  W.  IM.  The  objeo- 
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tlon  <rf  tbe  defHtdant  Is  ttiat  the  «ltn«H  van 
allowed  to  state  what  ta«  would  do  under 
tbe  same  drcanutaoces,  and  what  was  con- 
sidered a  aaf  e_  coiuae  to  pursue^  We  need 
not  set  out  tlie  qaestUma  and  answers  to 
wUcb  objection  la  made.  Wben  'Uie  irtwle 
testimony  of  the  witness  Is  considered,  tbe 
objections  do  not  appear  to  be  well  takea. 
The  questions  and  answers  show  that  the 
witness  did  not  ^re  his  own  opinion  of 
the  proper  course  to  pursue. 

8.  One  Weald  was  called  as  a  witness  bf 
the  plaintiff.  He  testified  that  he  was  a 
freight  brakman,  and  that  he  reoMmbaed 
engine  No.  360,  and  of  going  out  with  ttiat 
engine  drawing  the  train  ontte  often,  and 
he  stated  that  It  was  not  his  custoH  to  step 
on  the  lid  of  tiie  manhole^  and  that  he  did 
not  know  what  the  ciutom  was.  It  does 
not  appear  trosD  the  abstract  that  Ihe  wit- 
ness was  cross-examined  at  that  time.  His 
testinoay  In  chief  was  favoraWo  to  the  de- 
fendant This  witness  was  aftnwards  re- 
called by  tbe  defttidant  for  farther  cress- 
ezamlnatloa,  and  the  crosMxaralnatioa  and 
re-ezamlnatton  were  as  foSlows:  "When  on 
the  stand,  jaa  kM  In  reply  to  a  question  br 
the  gentleman  <ai  the  o<her  ^e  as  to 
whether  It  Is  the  custom  to  step  <m  the  Ud 
or  cover  of  the  manht^  and  IteB  step  on 
the  next  car,  that  that  Is  not  the  way  yon 
did  It?  Ans.  Well.  X  done  It  ouat,  and  It 
caved  la.  I  thought  I  had  better  quit  I 
did  not  make  that  a  praetlo&  I  dont  think 
it  Is  the  practice  or  custom  to  do  that  on  the 
IlUnois  GentnL"  "Do  you  know  what  the 
custom  was  cm  the  lUlnoia  Central  Rail- 
road as  to  the  teaknnai  stepping  «i  the 
lid  of  tbe  tank?  (Objected  to,  as  not  props 
cross-examination,  imiwoper,  and  lnoomp»- 
tent)  By  Connsdl  for  Defendant  to  the 
Gonrt:  This  la  merely  a  question  tliat  we 
omitted  to  ask  the  witness  when  he  was  on 
the  stand  before,  <ObJectlOB  aostolned,  and 
defendant  duly  excepts.)"  Redirect  enml- 
nation  1^  plaintiff:  "You  testified  that  yon 
stepped  <m  this  lid,  and  it  cared  Ut.  What 
engine  was  that  you  did  that  on?  (Objected 
tOt  as  improper  and  incompetent— "We  asked 
him  generally,  and  not  as  to  this  particular 
engine;*  also,  as  hTelerant  and  immaterial 
Objection  orernUcd,  and  defendant  didy  sx- 
cepts.)  Ans.  It  was  on  engine  No.  865." 
We  think  the  court  should  bare  sustained 
the  motion  to  strike  out  the  testimony  of 
the  witness,  and  that  it  was  oroc  to  allow 
It  to  go  to  the  Jury.  Engine  Na  865  ma 
the  one  on  which  the  plaintiff  recdved  hla 
injury,  and  if  the  plaintiff  liad.  in  the 
aminatlon  In  chief,  aought  to  prore  that 
another  person  bad  stepped  on  this  manhole, 
and  found  it  deficiently  covered,  it  would 
Iiave  been  error  to  admit  the  evidence^ 
Hudson  V.  Raikoad  Ca,  69  Iowa,  SSL  13  N. 
W.  735;  BeU  v.  RaUway  Co.,  64  Iowa,  321, 
20  N.  W.  466;  PhllUpe  v.  Town  of  Willow, 
(Wis.)  34  N.  W.  731.  As  we  understand  it, 
the  evidence  drawn  out  tty  the  defendant 


was  strtcOy  hi  the  line  of  pnver  croa»«- 
amlnatlmL  The  rfrexamlnatifm,  it  Is  true, 
was  directed  to  tbe  same  subject-matter  as 
the  crosxixamlnattog.  We  discover  no  rea>- 
scm  why  the  defendant  should  be  requbed 
to  remain  silent  during  the  redirect  oounl- 
nathm,  and  allow  Incompetent  evidence  to  be 
Introdneed,  because  counsel  did  not  move  to 
I  exclude  tbe  stateuent  <a  the  witness  ttiat 
he  "done  It  oaes^  and  it  caved  in.**  K  was 
the  right  <rf  the  d^endant  to  have  all  the 
evidence  of  this  witness  In  reference  to  the 
Migine  upon  which  the  plaintiff  sustained 
his  Injury  withdrawn  ftmn  the  conslden- 
tlon  of  the  Jury. 

4.  As  the  Jndgmott  must  be  reversed  for 
the  enor  last  above  oensldered,  It  Is  proper 
to  say.  In  view  of  a  new  trial,  that  ttie  fafl- 
nre  ^  Oie  fireman  to  notuy  the  plaintiff 
that  tte  IM  of  the  manlwle  waa  fai  an  un- 
safe and  daagenms  oondMni  Is  not  a  ground 
of  negligence  averred  In  the  p^tloo,  and 
tttat  question  should  not  have  been  anb- 
mftted  to  the  Jury.  We  do  not  Intend  to 
hold,  howevw,  that  with  propor  avermmts, 
the  knowledge  of  the  fireman,  and  his  fail- 
ure to  oemmunicate  any  defects  hi  the  man- 
hole to  tbe  pUIntfff,  may  not  be  evidence  of 
negUgence.  There  an  no  other  grounds  of 
ooavhdnton  the  part  of  the  appelant  which 
aw  ear  to  us  to  demand  cooslderatlon.  Be- 
varaed. 


DB  GRAFP,  VRIELmG  &  CO.  v.  WICK- 
HAM  et  El. 
(Smirwne  Court  of  Iowa.  Jan.  18, 18M.) 

LiQOIDATSD  DaMAOSS— PUTAMT— BonSWT  Of 

Fkoot. 

Under  a  contract  for  the  constmctkiti  of 
a  house,  to  be  completed  at  a  certain  time,  pro- 
viding that  the  eoDtractor  shall  forfeit  $10  per 
day  theresf tor  till  completed,  the  presiiBivtiaD 
is  that  snch  sum  is  Intended  as  Iknudated  dam- 
ages; and  tin  contractor,  contendiiig  ttmt  it  is 
a  penalty,  iws  the  btnden  psmd. 

Snppleniental  Opinion  on  Behearlng. 

GIVEN,  X  On  ttue  former  aulKntaBifHi,  the 
Judgment  otE  tbe  district  cemrt  was  ifilrmed. 
See  62  N.  W.  (N&  The  quesUons  Invdved 
being  Important,  and  snch  as  may  freqnest- 
ly  ailae,  a  r^eoxlng  was  granted,  and  wa 
have  carefully  reviewed  the  esse  In  the 
U^t  of  all  the  argomento  and  anttwrltlea 
cited. 

The  first  contoktlon  is  whether  tbe  $iO  per 
diem  mentioned  In  the  contract  Is  to  be  eon- 
sid«red  as  a  penalty  or  as  liquidated  dam- 
ages. It  is  not  questioned  bat  that  the  In- 
tention of  the  parties  is  to  control,  and  that 
In  arriving  at  their  IntenUon  the  siAJect- 
matter  at  the  contract  and  tbe  fiuts  and  cir- 
cumstances attending  its  exeeuthm,  msy  be 
eonsidered.  Appellant  contends  Oat  tbe 
oi^ttlon  erroneously  h<rid8  the  burden  «f 
showing  these  facts  and  drcamstancee  to  be 
uptm  the  ^alntlff.  Tayloe  v.  Sandiford.  7 
Wheat  18,  Is  cited,  and  largely  retted  upoa. 
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In  that  case,  u  In  this,  tht  qmstkm  v«* 
whether  the  sum  mentioned  In  tbe  agree- 
ment was  penalty  or  Btipolated  damages. 
Tbe  language  of  tbAt  agreemeBt  was:  "The 
aald  bouse  to  be  compIetel7  flnlsbed  on  «r 
bef(H%  tbe  24tb  day  of  December  next,  m- 
der  tbe  penalty  at  $l,OOOiOO  In  case  of  fnil- 
nre."  Tbe  court  says:  "In  general,  a  sum 
of  money  In  gross  to  be  paid  for  the  noo* 
performance  of  an  agreement  Is  considered 
am  a  penalty,  the  legal  operation  of  which  Is 
to  coTcr  the  damages  which  the  party  bt 
whose  &Tor  tbe  stlpnlatioa  Is  made  may 
have  snstafned  from  the  breach  of  contract 
by  tbe  opposite  party.  It  will  not,  of  cuwse, 
be  omsldered  as  Uqnldatad  damages;  and 
It  win  be  Incumbent  on  tha  party  who  claims 
them  as  such  to  show  that  they  were  eo  ecsir . 
sldered  by  the  contracting  parties.  Mndt 
strongw  ia  the  inference  In  faror  of  its  being 
a  penalty  when  it  Is  expresriy  reserved  ns 
mm.  The  partlea  themseilTes  denoMlnate  It 
a  penalty,  and  It  would  reqolre  Tery  stioag 
•rldeace  to  antborlse  the  court  to  say  that 
tbelr  own  wwds  do  not  cziMreas  their  own 
tartentlon."  The  contract  In  thJbs  case  does 
not  name  a  sum  In  gross,  bnt  a  per  diem 
to  be  paid  for  each  day  that  defendiuit  Wick* 
ham  mli^t  be  deprlred  ef  the  use  uf  Ma 
hooae  by  rens<»i  of  Its  not  being  cooipteted 
at  the  time  agreed.  Tbe  partlea  had  a  rl;;ht 
to  fix  this  per  diem  upon  the  basis  of  the 
value  of  the  use  of  the  house  to  dofeuttant 
GTcik  at  a  high  rate;  and  they  bad  a  tlglKt 
to  name  a  sum  that  would  be  an  locentiTe 
to  Lalnson  to  complete  tbe  house  by  the  tloM 
agreed  upon.  In  Tayloe's  Case,  the  Mgtep^ 
ment,  taken  aX<me,  showed  the  fl,000  lo  be 
penalty.  This  agreement,  takes  alon^ 
sbows  the  $10  per  day  to  be  liquidated  dam* 
ages;  and,  under  the  rule  In  Tayloe's  Case, 
It  was  Incumbent  on  the  party  ciati^nK  tt 
to  be  penalty  to  show  that  It  was  so  con- 
slda«d  by  the  contracting  parties.  -Our  re- 
examination of  the  facts  ctmiSrms  us  in  the 
correctness  of  the  conclusion  announced  on 
the  qnestlMi  of  estoppel  Tbe  former  opin- 
ion seems  to  as  to  be  correct,  and  It  is  there- 
fon  adbeved  to,  and  the  Judgmoit  affirmed. 


HEFNER  T.  HAYNES. 
<8«preme  Court  of  Iowa.  Jan.  18,  1S04.) 
Sals— BoRSBS— WAKRAitTT— Optio!!  to  Ex- 

CHANQK. 

O.,  on  selHDg  a  hone  to  J.,  delivered  an 
Instmrnent,  partly  written  and  jwrtly  printed, 
and  signed  bj  O.,  reciting:  ''Office  of  O.,  Im- 
porter of  Horses.  Horses  coastaDtly  on  band. 
Kv«y  animal  guarantied  a  brevder.  Sold  this 
day  to  J.  a  horse,  and,  if  it  does  not  give  satis* 
faction,  it  may  be  exchanged  for  another." 
ffWd,  that  this  was  a  warranty  that  tbe  home 
was  an  sverage  breeder,  nader  which  J.  coald 
retain  it,  and  tafuse  to  pay  more  than  Ita  Talue, 
without  exercluttg  the  option  to  exchange. 

Appeal  from  district  court,  Page  county ;  A. 
B.  ThomeU,  Judge. 
Action.  In  aqnltj  by  which  the  plaintiff  de- 


mands Judgment  on  certain  promissory  notes, 
and  the  foreclosure  of  a  chatty  mortgage 
glren  to  secure  the  same.  Tbe  notes  were 
executed  by  the  defendant  to  fte  plaintiff  tew 
the  purchase  money  of  a  staDlon.  The  de- 
fendant answered,  averring  a  breach  of  war- 
ranty of  the  stallion,  and  also  set  np  a 
counterclaim  and  demanded  Judgment  for 
moacT  paid  on  ttie  notes,  and  tor  expenses 
attendant  upon  keeping  the  horse.  There 
was  a  hearing  on  the  merits,  and  a  decree 
dismissing  tbe  petition  at  plaintiff's  cost 
Plaintiff  appeals. 

O.  B.  Jennings  for  i^KteOaBt  W.  P.Fscgu- 
■oo,  tor  appellee 

ROTHBOOK,  J.  Tbe  evldenee  shows  that 
at  tbe  time  ot  the  purdtase^  and  as  evldeoce 
of  the  contract,  the  plaintiff  delivered  to  the 
dffmilsnr  an  Instmrnent  psrtly  wtlttsn  and 
partly  printed,  and  signed  by  tbe  plaintiff. 
The  foUo^ng  is  A  OODJ  of  said  instmment: 
**Offlce  of  O.  a  Hefiier,  Impcrtw  of  English 
Bhtrm  Draft  Horses.  A  choice  lot  of  so- 
paior  horses  constantly  on  hand,  for  sale 
at  reasonable  i^ces.  Every  animal  reg- 
istered, and  gnarantied  a  bceadw.  Tima 
gfvtm,  If  required. 
**Nebraska  Olty.  X^>raska,  Dec.  4th,  188& 

"Sold  tUs  day  to  J,  L  Haynsa  one  im- 
ported hone,  and,  If  said  hone  don't  gtve 
satlsfkctloD,  said  horse  may  be  exchanged 
for  another  of  aqnel  vnloe,  of  anything  we 
ban  OK  head.  H.  a  Hafiisr.'* 

This  Instrument  was  a  guaranty  or  war- 
raaty  tbat  the  hone  was  a  breeder.  If  he 
wss  an  arcvage  breeder,  tbe  warranty  would 
be  fdlflHed,  and  there  could  be  no  defense  to 
tlu  notes  for  a  breach  of  13ie  warranty.  But 
ths  eridoBfia  shows  qnlte  satlstectorlly  that 
the  horse  wss  not  an  average  breeder,  and 
that  in  tact  he  waa.  tor  that  reason,  worth- 
less as  a  BtaUlon.  The  defendant  paid  9340 
on  tbe  notes  given  fw  tbe  purchase  money, 
and  It  Is  shown  beyond  gnestlon  that  the 
money  paid  was  mwe  than  the  horse  was 
worth.  It  Is  dalmed  by  appellant  that  the 
Mure  of  the  horse  to  get  colts  was  because 
<tf  Improper  treatment  ae  want  of  attCTtion 
and  care  of  the  defendant  of  the  hcrse  while 
he  was  kept  by  defendnat  for  service  as  a 
stalUon.  The  evidence  does  not  support  this 
claim.  Appellant  fveeents  the  case  upon  tbe 
theory  that  tbe  only  right  tbe  defendant  htid 
for  redress,  If  the  stallion  foiled  as  a  breeder, 
was  to  return  him  to  the  plaintiff,  and  ex- 
change him  fbr  another  stallion.  We  think 
the  return  of  the  horse  was  optliHial  with  the 
defendant  The  contract  does  not  provide 
that  a  return  and  exchange  shall  be  made. 
It  Is  a  full  warranty,  and  provides.  If  the 
"horse  don't  give  satlsfnctlon,"  be  "nuiy  be 
exchanged  tor  anotber  of  equul  value."  This 
option  to  exchange  does  not  preclude  the 
fendant  from  keeping  the  horse  in  case  tht^e 
was  a  breach  of  tbe  warranty,  and  refusing 
to  pay  more  than  he  was  worth.  That  ia 
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Juat  what  he  did  by  retninlng  the  horae,  and 
resisting  the  payment  of  the  notes  In  suit. 
Defendant's  counsel  claims  that  the  court 
should  hare  rendoed  Jndgmoit  for  the  de- 
fendant on  his  counterclaim  for  some  $260. 
It  la  a  sufficient  answer  to  this  contention  to 
say  that  the  defendant  did  not  appeal,  and 
must,  for  that  reas<ai,  be  hdd  to  acquiesce  In 
the  decree  of  the  district  court  Affirmed. 


SLATER  T.  CAPITAL  INS.  CO. 
(Supreme  Ooart  of  Urn.  Jan.  IS.  18M.) 

IkSDRIKOB  AOAJMflT  FlRB  —  AUTHOBITT  OF  AOKNT 
— EtidbKOB— iNBTBUOnOHB— WjUTBH  OP  PBOOH 

or  Loss— Rbtibw  on  Appba.l. 

1.  The  refusal  of  defendant's  motion,  made 
at  the  dose  of  plaintiff's  testimony,  that  a  rer^ 
diet  be  directed  for  him  because  there  was  no 
evldenee  to  warrant  a  finding  for  plaintiff.  If 
error,  Is  harmless,  whwe  the  state  of  the  erf- 
doiee  Is  BO  changed  after  the  refusal  as  to  war-  > 
rant  a  sobmiBsIon.  '■ 

2.  As  plaintiff  was  warranted  In  presum-  I 
ing  that  one  who  had  adjusted  for  dwendant 
insurance  company,  by  Its  direction,  a  loss 
on  the  contents  of  a  buOdlng  for  a  firm  of  which 
he  (plaintiff)  waa  a  member,  had  authority  to 
act  for  defendant  In  the  adjustment  of  the  loss 
on  the  building  itself,  a  waiver  by  such  adjuster 
of  the  fumishinK  ot  proofs  of  loss  under  the 
poUcr  on  the  builalng  was  binding  on  defendant. 

8.  On  an  Issue  as  to  whether  one  P.,  who  as- 
sumed to  act  for  defendant  insurance  company 
io  the  adjustment  of  a  loss  on  a  building,  had 
authority  to  so  act,  evidence  is  competent  that 
such  person  adjusted  for  d^endant  a  loss  on 
the  contents  of  the  building  for  a  Ann  d  which 
plaintiff  was  a  member. 

4.  An  iDstructlon  that  authority  In  F.  to 
adjust  the  loss  on  the  contents  would  not  give 
P.  authority  to  bind  defendant  as  to  the  Toss 
on  the  building  itsdf,  is  not  in  cMiflict  with  a 
further  instruction  that  the  jury  might  consider 
the  authority  In  P.  to  settle  the  loss  on  the 
contents  as  a  circumstance  In  determining  his 
authority  to  adjust  the  loss  on  the  building. 

Appeal  from  district  court,  Oass  county; 
A.  B.  Thomell,  Judge. 

Action  <ni  a  p<^cy  of  fire  Insurance.  Judg^ 
ment  tot  plaintiff,  and  the  def^idant  ap- 
pealed. 

Read  ft  Read,  for  apptfl^nt  U  I*  De 

aRANOBR,  C.  J.  The  plaintiff  was  the 
owner  of  a  livery  bam  at  Atlantic,  Iowa, 
on  which  the  policy  In  snlt  Issued,  which  is 
numbered  2,241.  The  policy  issued  to  tha  , 
plaintiff.  The  defendant  also  Issued  a  policy  , 
on  the  contents  of  the  bam  to  Slater  &  Bller,  ! 
the  Slater  of  the  Arm  beloc  the  same  per-  ' 
son  as  the  plaintiff.  The  Western  Home  In-  I 
snrance  Company  aIfio  Issued  separate  pol-  I 
ides  on  the  same  property  to  the  same  per- 
scms.  Other  companies  also  Issued  policies 
In  the  same  way.  On  the  3d  day  of  May, 
1888,  and  while  the  polldes  were  in  force, 
the,  building  and  contents  wwe  destroyed 
by  flre.  The  policy  Issued  to  Slater  &  Eller 
by  defendant  was  numbered  2,239.  Notice 
of  toas  waa  glren  to  the  company  under  the 


two  polldes.  Cndw  the  policy  In  suit,  Na 
2,241,  no  proofs  of  loss  w&e  made,  and  tho 
defense  to  the  snlt  Is  based  on  that  fact,  so 
far  as  concerns  this  appeal.  In  avoidance 
of  the  fallura  to  make  such  proofs  the  plain- 
tiff pleaded  a  waiver  by  the  defendant. 

One  B.  F.  PbllbnxA  was  the  adjusting 
ag«it  for  the  Western  Home  Insurance  G<hd- 
pany,  and  visited  Sl&t&e  ft  BUer  for  the  pm^ 
pose  of  adjusting  the  loss  of  that  company. 
On  his  way  he  called  at  the  office  ot  the 
defendant  company  at  Des  Moines,  and  was 
by  Its  secretary,  H.  B.  Teachout,  aaked  to 
act  for  the  defendant  company  with  refer- 
ence to  Its  loss;  but  there  Is  some  conflict 
as  to  the  extent  of  his  authority  to  so  act. 
It  Is  the  claim  of  the  plaintiff  that,  under  his 
authority,  he  could  legally  bind  the  defend- 
ant as  to  adjustments  under  both  policies, 
while  It  Is  that  of  the  defendant  that  he 
was  merely  auttiorlEed  to  "adjust  or  take 
proofs  of  loss,"  undw  policy  2iS3».  At  the 
close  of  plaintiff's  direct  testimony,  and 
again  at  the  close  of  the  testlmoDy  In  the 
case,  the  defendant  moved  the  court  to  In- 
struct for  a  verdict  In  Its  favor  on  the 
ground  that  there  was  no  teatlm<my  Crom 
which  the  jury  could  properly  find  that 
Phllbrook  had  authralty  to  act  for  defendant 
with  reference  to  the  loss  under  the  policy 
In  suit  In  each  case  the  motion  was  over- 
ruled, of  which  rulings  complaint  Is  here 
made,  and  the  consideration  of  the  questions 
thus  presented  will  largely  dispose  of  the 
questions  in  the  case.  It  will  only  be  nec- 
essary to  consider  the  ruling  upm  the 
aeotmd  moti<Hi,  because  If,  in  the  further 
prioress  of  the  trial,  after  ruling  upon  the 
first  motion,  the  state  of  the  evidence  was 
so  changed  that  such  a  motion  waa  properly 
overruled,  the  first  ruling,  even  if  erroneous, 
waa  without  prejudice. 

1.  Under  the  authority  granted  to  Phil- 
brook  by  defendant's  secretary,  he  so  acted 
that  the  loss  of  Slater  ft  Bll«*  was  adjusted 
and  paid.  His  own  report  to  the  defendant 
shows  that  he  not  only  took  proofs  of  losa, 
but  that  he  also  exercised  the  authority  of 
adjusting  values  by  agreement,  and  the  com- 
pany acted  upon  his  repOTt  This  fact,  with 
the  statement  In  arguipoit  by  appellant  that 
he  was  authorized  to  "adjust  or  take  proofs 
of  loss,"  warrants  the  conclusion  with  us 
that  he  \iras  before  Slater  ft  Eller  as  the 
company's  anth<Hlsed  adjuster.  With  this 
relationship  fixed,  we  can  more  easily  apply 
the  evidence  aa  to  Phllbrook'a  authority  to 
bind  defendant  as  to  the  loss  tmder  the 
polity  In  snlt  It  win  be  remembered  that 
other  companies  than  the  defendant  and  the 
Western  Home  Company,  for  which  Phll- 
brook acted  under  the  Slat^  ft  EMer  loss, 
carried  risks  on  the  livery  bom;  and  these 
other  companies  and  Slater,  at  the  time  of 
this  adjustment  by  Phllbrook  of  the  Slater  i 
&  Eller  loss,  had  ajnwd  upon  terms  of  arbi- 
tration, and  there  vrere  at  that  time  tii>  : 
adjuatnienta  under  the  poUqy  In  suit.  The 
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Ucts  upon  which  plaintiff  rellec  to  nippart 
•Ills  plea  of  waiver  are  that  at  the  time  of  fbe 
adjustment  of  the  Slator  ft  filler  loss  he  and 
Phllbrook  agreed  that  no  proofs  of  lou  un- 
der the  policy  In  aolt  need  be  mad^  and  that 
•the  dalm  ahonld  abide  the  residt  of  the  arU- 
tratlon  with  the  other  oompaniea,  the  de- 
fendant to  pay  Ita  proportion  of  the  loaa  aa 
-thus  ascertained;  and  that,  relying  upon 
such  agreement,  no  proofs  of  loss  were 
■made;  and  this  mlt  la  for  the  propratlcm  aa 
fixed  by  the  arbitration.  The  evidence  la 
cwkflicUnft  bat  the  atate  oi  it  ia  anch  that 
-ttie  Jury  oouldt  aa  It  moat,  have  ftnmd  that 
roch  an  agreement  was  made,  and  with  its 
finding  we  ahonld  not  Interfere  if,  in  mak- 
ing anch  agrenuent,  he  conld  legally  bind 
the  defendant  What,  then,  aa  between 
Vlalntifl  and  defendant,  la  the  legal  effect  of 
flw  antbority  granted  to  Philbrook?  The 
company  had  sent  him  to  Slater  &  EUer  aa 
th^  adjnater.  Ndther  the  compuiy  nor 
Philbrook  intiauted  that  hla  anthority  aa  an 
adjuster  was  limited,  but,  on  the  contrary, 
Ike  in  the  one  caae  antboritatlTely  ermdsed 
the  usual  powers  of  such  an  agent  The 
company  had  said  to  both  Slater  and  filler: 
•mus  Is  my  autborfaed  agent  Deal  with 
-him  aa  swdL"  In  view  of  the  finding  of  the 
Jnry,  we  may  say  that  Philbrook  assumed 
the  same  authority  for  adjustment  under  vue 
policy  as  nnder  another.  The  role  of  ap- 
jpeDanfa  oontention  would  leqalre  na  to  hold 
that  fiOatv,  after  dealing  wllli  him  as  an 
-aothOTlaed  adjnstor  with  him  and  Bller  in 
regard  to  the  loss  on  the  contents  of  the 
bam  on  one  policy,  could  not  recognise  him 
aa  an  adjuatv  on  a  loaa  <m  another  policy 
tnm  the  aame  ennpany  to  him  reanltlng 
tnm  the  same  fire.  We  thtnk  that  such  a 
flile  should  not  obtain.  -Loddng  to  the 
manner  in  which  the  insurance  business  of 
-the  country  Is  transacted,  through  ageats, 
■dMant  tnm  the  home  offices  of  the  com- 
panles,  by  which  patrons  neither  see  nor 
know  any  other  than  the  scdidtlng  Agent, 
who,  upon  a  writtoi  application,  either  la- 
mes or  profuree  and  deliTOs  the  policy,  and, 
■after  loss,  the  adjuster,  Uirongh  whom  the 
bn^eas  of  adjnstmait  is  carried  on.  and  Ihe 
■eonaeqaences  pf  the  rule  contended  for  will 
be  awuant  The  roles  of  law  are  deMgned 
to  be  In  harmony  with  the  natural  and 
reasonable  conduct  of  parties  in  their  bnsi- 
aeea  Intercourse,  and  with  the  changed  con- 
dltlMi  in  the  bnslneaa  inter(»>ur8c  of  the 
country  fnnn  time  to  time  must  come  anch 
diai^ea  in  the  laws  gormilng  legal  rights 
aa  wOl  maintain  anch  harmony.  Philbrook 
bad  been  sent  to  Slater  as  an  adjnater.  It 
is  the  law  that  Slater  must  at  his  peril, 
know  of  Phllbrook's  anthority  to  act  aa  auch; 
bat  with  his  knowledge  that  he  was  an 
adjuster  came  the  legal  right  to  assume  that 
Us  powor  was  commoisurate  with  the  du- 
ties of  adjustment  twtween  the  persnu  to 
whom  he  waa  aent  and  the  company  as  to  nil 
mattm  that  rtumld  reasonably  be  consider- 


ed as  Intended  by  the  company.  We  think 
that  after  the  adjustment  of  the  Slater  & 
filler  loss  1^  Philbrook,  no  reastmable  pet- 
aoB  woidd  hare  doubted  hla  pretended  au- 
thwlty  to  adjust  tbe  loss  aa  the  bam.  par- 
ticularly in  Tlew  of  the  close  identity  of  (he 
loaaea  as  to  parties  and  circumstances.  It 
waa  the  act  of  the  company  that  gave  rise 
to  ttUs  reasonable  belief  on  the  part  of  Slater 
hy  aending  PhllbnxA  as  adjnater.  If  an  in- 
surance company  does  not  wish  to  be  bound 
up  by  so  broad  a  presnmptlim  as  to  the  au- 
thority ot  an  adjustw,  a  reasonable  and  Ytxy 
Jnat  rule,  aa  applied  to  the  present  method 
of  insnrance  business,  would  require  that 
it  should  impart  to  the  assured  the  llmita- 
tiiaa  iqion  his  -  antbnity,  br  which  meana 
tbB  parties  could  act  upon  an  equality,— a 
condition  abaolutoly  forbidden  by  tba  rule 
contended  fw. 

The  gneral  hnportance  of  the  rule  we 
are  conatdertng  will  Joatify  a  somewhat 
extended  Quotation  trom  Insurance  Go.  t. 
Wilkinson,  In  18  WaU.  222,  where  the 
United  Btatea  anprane  court  has  adc^t- 
ed  reasoning  somewhat  similar  to  ours 
with  like  oondnaionB.  We  qpote  there- 
fnnn  aa  followa:  "It  la  wdl  known," 
said  the  conzt,  "(so  well  that  no  court 
would  be  Justified  In  shutting  Ite  eyes 
to  ItJ  that  insurance  companlea  organised 
nndw  the  law  of  one  stat^  and  having  in 
that  state  th^  prlndpal  business  office, 
send  these  agents  all  over  the  land,  with 
directiona  to  aolldt  and  procure  anplicattons 
for  p<^ciea,  fmnlsbing  them  with  ^4nted 
argnmoite  in  faror  ttf  the  ralue  and  nt*- 
cesslty  oi  Ufa  Insurance,  and  of  the  apedal 
adyantages  of  the  corporation  which  the 
agenta  represent.  They  pay  these  agmts 
large  cnumlsslottS  on  tbe  premiums  thus  ob- 
tained, and  the  policies  are  delirored  at 
their  hand  to  the  aaaured.  The  agents  are 
stimulated  by  letters  and  inatnictlona  to 
actirity  In  procuring  contracts,  and  the  par- 
ty ^0  ia  in  thla  manner  induced  to  take 
oat  a  policy  rarely  aeea  or  knowa  anything 
about  the  company  w  Ite  ofllcers  by  whom 
It  is  issued,  but  looks  to  and  relies  upon  tbe 
agent  who  has  persuaded  him  to  effect  in- 
surance as  the  full  and  complete  reioresen- 
tetire  of  the  company  in  all  that  Is  aald  or 
done  In  making  the  contract  Has  be  no 
right  to  so  reffU'd  him?  It  Is  qnite  true 
that  the  reports  of  Judicial  declslona  are 
filled  with  the  efforts  of  these  companies, 
by  their  counsel,  to  establish  the  doctrine 
that  they  can  do  all  thla,  and  yet  limit  tbdr 
raaponslbUIty  for  the  acts  of  these  agents 
to  the  simple  rtH-eipt  of  the  premiom  and 
dellToy  of  the  policy;  the  argument  belnj: 
that  aa  to  all  other  acte  of  the  agent,  lie 
is  the  agent  of  the  assured.  The  proposi- 
tixai  Is  not  without  supiMnrt  In  some  of  the 
earliw  dedalona  on  the  subject;  and  at  a 
time  when  Insurance  companlea  waited  tor 
parties  to  come  to  tbem  to  se^  assurance, 
or  to  forward  applications  on  their  own 
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motiMi.  the  doctrine  bad  a  reasonaUs  fonn- 
datton  to  rest  npw.  Bat  to  apply  such  a 
doctrine.  In  Its  full  force,  to  a  system  of 
selling  polldea  through  agents,  which  we 
have  described,  would  be  a  snare  and  a  de- 
lusion, leading,  as  It  has  d<xie  In  numerous 
Instances,  to  the  grossest  bands,  of  which 
the  Inrarance  cwporaticois  receive  the  ben- 
efits, and  the  parties  supposing  themselres 
insured  are  the  vlctlmB.  The  tendat<7  of 
the  modern  decisions  in  this  country  to  stead- 
ily in  the  opposite  direction.  The  powers 
of  the  agent  are  prima  facia  coext«isiTe 
with  the  bnshieBS  intrusted  to  his  care,  and 
win  Dot  be  narrowed  by  Umltatlons  not 
commnnlcated  to  the  person  with  whom  he 
deals.  An  Insurance  company  estabUshlng 
a  local  agaicy  must  be  held  responsible  to 
the  parties  with  whom  they  transact  busi- 
ness for  the  acts  and  declarations  of  the 
agent  within  the  scope  of  his  employment 
as  If  they  proceeded  from  the  piinclpaL" 
The  arguments  In  that  case  apply  with 
strong.  If  not  with  equal,  force  to  the  busi- 
ness of  fire  Insurance^  and  to  the  dntiea  and 
anthority  of  agents  acting  for  companies 
aftw  Soases  occur.  In  Tlew  of  the  business 
seal  and  competition  of  the  times,  with  In- 
sorance  companies  we  may  say  "no  stone 
Is  left  unturned"  to  secure  applications,  and 
to  this  end  agents  wait  upon  desired  cns- 
tomos  In  Add  and-ahop  and  home,  to  urge 
their  superior  claims  tfx  patronage.  After 
a  loss  occurs*  agents  are  promptly  on  the 
ground  for  Inrestieatlon,  c<mference,  and 
adjustment  Under  the  business  education 
of  the  times  they  are  foctws  by  and  through 
which  patrons  may  know  and  deal  with  the 
companleB.  The  agent  is  the  representatiTe 
of  the  company.  Now,  it  to  cotalnly  a  rea- 
Bwable  rule  that  when  an  agent  approaches 
a  patron  who  has  met  with  a  loss,  he  may 
haow  to  what  extent  he  can  safely  act 
or  deal  with  him  as  such  agent  The  com- 
pany has  that  knowledge.  If  they  are  to 
do  business  open  equal  terms,  the  patron 
should  also  hare  It  It  to  hardly  to  be  ex- 
pected that  the  boslneas  of  adjustment  must 
await  a  ctwrespflndaice  between  the  as- 
sured and  the  company  to  know  the  fact 
But  two  otbflr  methods  are  fqjten:  First 
that  the  company  shall  glre  notice  of  the 
anthwlty  possessed  by  Its  agent;  or,  second, 
that  the  assured  may  lawftdly  assume  that 
the  agent  has  anthority  to  transact  the  busi- 
ness In  band  aa  If  possessing  general  pow- 
ers for  that  piirpoB&  Such  a  rule  has  full 
support  In  Insurance  Go.  t.  Wilkinson,  sup- 
ra, and  also  in  considerations  of  boUi  pub- 
lic and  ptirate  good.  Bee,  also,  as  bearing 
on  this  question,  Sllrerbo^  t.  Insurance 
Go.,  (GoL)  7  Pac  ftl.  and,  to  some  extoit 
Insurance  Co.  t.  Gallatin,  (Wis.)  8  N.  W. 
772.  There  ore  rery  many  cases  in  which 
other,  bat  somewhat  kindred*  subjects  are 
dlsmiwl,  wherein,  fliom  the  reasoning,  this 


portion  receives  suppwt  Of  tiioee,  see 
Morrison  t.  Insurance  Co.,  (Tex.  Snjk)  ^ 
S.  W.  606;  Clearer  r.  Insurance  Ool,  (lUcb.^ 
38  N.  W.  671;  Schoener  t.  Insnranoe  Ca, 
(Wis.)  7  N.  W.  644;  Alexander  T.  Insnranoe 
Co.,  (Wto.)  30  M.  W.  727.  and  coses  therda 
dted.  It  should  be  stated  that  the  state  of 
Wisconsin  has  a  general  statute  on  the  suIk 
Ject  which  controls  the  decialoos  of  that 
state  to  some  extent  We  think  the  facts 
of  this  case  Justify  the  application  of  such 
a  rule,  and  that  the  company  to  responalhle- 
for  failure  to  make  tiie  proofs  of  loss.  The 
evidence  and  admissions  were  such  that 
under  the  law  as  we  have  expressed  it,  it 
was  not  error  to  refuse  the  motion  to  In- 
struct the  Jury  to  return  a  verdict  Dor  ttie 
defendant 

2.  There  to  a  complaint  that  the  court  ad- 
mitted evidence  as  to  the  Stoter  ft  Mler  loss 
and  adjustment  and  It  will  be  seen  tbat 
we  think  such  testimony  was  proper,  a» 
ahowlng  the  connection  of  tite  two  losses, 
and  the  relation  of  the  parties  to  this  snlt 
in  the  two  tranaactiMis.  The  court  told  the 
Jury  that  "authority  from  the  defendant  to 
PhUbrook  to  adjust  and  settte  the  SbUer  & 
BUer  loss  would  not  give  anthority  to  Mod 
the  defendant  aa  to  the  loaa  of  the  plaintiff 
under  the  policy  In  qneetion."  and  of  thto 
appellant  does  not  complain;  but  the  court 
further  says:  "StIU  the  fhct  tiiat  oatbortty 
was  given  blm  to  settle  the  Slater  ft  BOer 
loss  is  proper  to  be  ccmsldavd  by  you  as 
a  drcumstonce  to  show  the  relation^  ex- 
isting at  the  time  between  defendant  and 
I  said  Philbrook,  and  from  ttiese  and  every 
'  other  fact  and  drcumstanee  shown  by  the 
I  evidence  you  must  say  whether  said  PhU- 
j  brook  waa  autiiorized  to  adjust  and  settte- 
I  plaintiff's  loss  or  not"  We  see  no  tmt 
I  in  the  Instruction.  The  two  statements  are 
not  in  conflict  The  first  deato  with  tbe 
legal  effect  only,  of  a  particular  fkct,  and 
the  latter  permits  its  use  with  othw  fOcts 
to  reach  a  conclusion.  It  may  be  said  that 
the  thewy  m  which  tbe  ccort  sobmltteA 
the  case  differs  from  tbe  nde  announced  by 
us  in  thto:  that  It  required  the  Jury  to  find 
OS  a  fact  that  Teachont  authorised  VkU- 
brook  to  act  for  the  company.  In  odjnatlar 
the  Slat^  loss,  without  stating  tbe  preoomp- 
tion  arising  from  the  thct  of  Ids  being  sent 
to  Slater  oa  tbe  company's  adjuster.  But 
appellant  cannot  complain  of  the  neglect  to 
state  a  presumption  of  law  against  It.  We 
think  the  effect  of  the  inatructionB,  takes 
tt^tber,  was  to  permit  the  Jury  to  mniT" 
from  the  manner  in  which  PhUlmxA  was- 
s«it  in  view  of  the  entire  snrroondlnc** 
the  authority  to  act  in  the  Slatw  case. 
While  tiie  court  did  not,  In  tains,  stmte  tbe 
rule  as  to  presompthMM,  it  was  Infwable 
from  the  Instructions  given.  There  to  no 
I  errM-  in  tbe  record,  and  the  Jndgnmit  to- 
I  aflrmed. 
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O'BBim  T.  CHICAGO,  M.  &  ST.  P.  RT.  00. 

(Supreme  Court  of  Iowa.  Jan.  19,  1804.) 

PUbokai.  iRJuaiBS  — Sblxasb  or  Claim— Fbaod 
jjiD  WmAL  iKOArAaTX— AcnoR  won  Duiagm 
— Oma  TO  Rbvund—  Qobstiokim*  Withbsb — 
Caujhs  fok  Opiniok. 

1.  QnestlonB  to  a  witness,  asking  btm  to 
dMCTibe  his  pliTBical,  mental,  fand  nerrons 
eooditioD  at  the  time  he  rigned  a  certain  in- 
■tmniwt,  do  not  call  for  the  (ounion  of  the  wit- 
ness as  to  hiB  condition. 

2.  One  mar  sue  for  penonal  tnjaries  with- 
ffrt  tenderfiiK  a  Tetnm  tn  dummt  recuved  for  a 
release  of  his  daim,  which  he  contends  was 
obtained  bj  fraud,  and  while  he  was  meotalty 
bicapadtated,  it  being  Buffident  that  the  court 
instructs  that,  if  the  jarr  find  for  idaintift, 
Hmt  deduct  fraa  tite  amoimt  awardad  the  ama 
already  recelTcd. 

Appeal  tnm  district  court,  linn  coonty; 
J.  H.  Prestmi,  Jodge. 

Acdoo  at  law  to  recover  damages  tar  a 
petsonal  Injury  which  plalntlfC  anstalned 
while  oigaged  In  the  serrice  of  Uie  defendant 
aa  terakeman  on  a  freight  train.  There  was 
a  trial  by  Jury,  and  a  verdict  and  judgment 
for  the  plaintiff.   D^endant  appeals. 

lUQa  &  Ked^,  fw  appellant  Bldd. 
Crocker  ft  (Xiriatle^  for  appellee. 

BOTHBOGK,  X  1.  The  plalutUC  vaa  vaar 
teakeman  on  a  freight  train  running  between 
Savanna,  HL,  and  Van  Home,  Iowa.  At  tbe 
time  he  sustained  the  Injury  for  which  this 
action  was  brought  be  ma  alwat  40  yeara 
old,  bad  a  family,  and  bad  bem  in  railroad 
acrrlce  for  IS  yaaza.  He  bad  been  In  tbe 
o^loT  of  defendant  for  about  4  montba. 
On  tbe  8tb  day  ot  Sqrtember,  1890,  while 
engaged  in  said  employment,  bla  left  band 
was  crushed  while  attempting  to  make  a 
coiqiUng,  80  tbat  It  was  neceaaary  to  ampu- 
tate tbree  fingers.  It  ap^eora  tbat  tbe  two 
cars  which  were  to  be  coupled  together  were 
equipped  with  what  la  known  as  tbe  "Jann^ 
cannhse,"  wbldi  la  a  new  Improved  device^ 
Ttala  ooapler  may  be  attached  tot  the  old- 
■tyle  coupler  by  the  use  of  a  link  and  pin, 
and  there  was  a  link  and  pin  In  one  of  the 
oouplera^  wblcb  It  waa  neceaaary  to  remove 
before  the  cars  came  together.  The  link 
and  pin  were  In  the  standing  ta  dead  car. 
The  plaintiff  daima  tbat,  aa  the  train  was 
backed  down  towarda  tbe  standing  car  be 
obaerred  the  Tint  and  pin,  and,  knowing 
tbat  tbey  must  be  removed,  be  signaled  the 
engineer  to  stop  the  train,  and  his  signal 
waa  obeyed,  and  the  train  stopped,  when 
b«  went  between  tbe  cam  to  remove  tba 
Unk  and  pin;  tbat  tba  pbt  was  fast,  and 
could  not  readily  be  removed,  and  wbUe  en- 
gaged tai  tbe  attempt  to  ronove  it  be  waa 
Btandhic  wltb  hla  back  towarda  tba  train, 
when,  without  any  dgnal  ot  sign  from  him, 
the  train  was  carelessly  and  negllgenOy 
badced  down  open  him,  and  bis  hand  cangbt 
between  tbe  couplera,  and  was  crashed. 
Some  two  or  three  other  employes  testified 
as  witncaaaa  in  contradlctlim  to  the  testimony 


of  the  plalntUC,  to  the  effect  tbat  be  did  not 
give  ft  signal  for  ttie  train  to  •t<^  and  that 
it  did  not  stop,  bnt  moved  down  to  tbe  dead 
car  bi  obedleQce  to  ]0aintlff*8  afgnal.  It  wHI 
be  seen  there  was  a  square  conflict  in  the 
evidence  nptm  that  vital  qoeadtm  In  the 
casft.  We  do  not  nndentand  that  tt  Is 
claimed  tluLt  tbe  Judgment  should  be  re- 
versed on  the  ground  that  tbe  evidence  was 
not  soffldent  to  authorise  a  finding  by  tba 
Jury  tbat  tbe  eoemployee  of  plaintiff  were 
.ne^diimt,  and  that  the  injury  vnia  caused 
without  any  negllcence  of  the  plaintiff  which 
contributed  to  produce  the  iDjmry. 

2.  The  principal  controversy  on  ttie  trial 
in  the  court  bdow  arose  upon  an  alleged 
settlement  and  release  of  damages,  which 
waa  in  writing;  and  signed  by  ttw  plaintiff. 
It  Is  in  these  words: 

"The  Chicago,  Milwaukee  &  St  Paul  Rail- 
way Company,  a  ft  C.  B.  Division,  to  J.  a 
O*^^  Dr.,  residing  at  Delta,  Iowa. 

ISOOi  Amout. 
Dec.  S.  To  this  anunut  paid  in  full  set> 
tlement  of  any  and  all  daims 
against  said  railway  compa- 
ny on  account  of  personal 

injury  oa  states  below  $200  00 

Lesa  paid  Wm.  Simpson  for 
board   89  00 

9210  60 

"Becelved  of  the  Chicago,  Mllvraukee  ft 
St  Pan!  Railway  Company  two  hundred  and 
fifty  didlars,  in  foil  payment  of  the  aboye 
account  In  consideration  of  the  payment 
of  the  said  sum  of  money,  I,  J.  O.  O'Brien, 
of  Delta,  in  tbe  county  of  Keokuk,  and  state 
of  Iowa,  hereby  remise,  release,  and  forever 
discharge  tbe  said  company  of  and  from  all 
manner  of  actions,  cause  of  action,  euits, 
debts,  and  sums  of  money,  dues,  claims,  and 
demands  whatsoever,  in  law  or  eQulty,  which 
I  have  ew  had  or  now  have  against  said 
company,  by  reason  of  any  matter,  cause, 
or  thing  whatever,  whether  tbe  same  arose 
up<m  contract  or  upon  tort  asd  especially 
from  all  claim  which  I  now  bave  or  may 
hereafter  have,  arising  in  any  manner  what- 
ever, either  directly  or  indirectly,  in  whole 
or  in  part  from  or  on  accotmt  of  personal 
injuries  received  at  Sabula  Junction,  Iowa, 
on  or  about  September  8th,  1890,  resulting 
in  loss  of  my  first  third,  and  fourth  fingers 
of  my  I^  hand. 

"In  testimony  therein,  I  have  hM-eunto  set 
my  hand  fids  6th  day  of  December,  1890. 

"J.  0.  O'Brien." 

Tbe  plaintiff  dalmed  In  bis  pleadings,  and 
Introduced  evidence  tending  to  show,  that 
the  said  setttemcait  and  rdease  waa  obtained 
from  bim  by  temd  and  the  Iblse  re^eaen- 
tations  of  the  agent  <x  officer  of  the  defend 
ant.  who  procured  bta  signature  thereto.  It  Is 
not  our  purpose  to  set  out  the  pleadings  of 
the  pialntiffi  In  detalL  They  are  verbose  and 
extravagant  in  statemoit,  and  eontain  many 
avenn«ts  whldi  are  ftmnded  In  nd4taV 
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wben  read  In  connectlMi  with  the  eridaice 
produced  on  the  triaL  But  the  pleadings  do 
uot  Bivear  to  have  been  Talfled,  and,  after 
elimhtatlng  the  mistakes,  we  think  the  erl- 
dcnce  that  this  writing  was  procured  hr 
fraud  and  by  orerreachlng  the  idalntlff  was 
Hnffldent  to  authorlae  a  vradkt  tor  him. 
And  It  Is  claimed  h7  the  phdntlff  that  he 
was  In  BttCh  physical  and  mmtal  dtotress  at 
the  time  the  settlMnent  was  signed  him 
that  he  was  bicapahle  (kT  entmlng  Into  a 
valid  contract  ot  s^tlement  It  Is  not  our 
purpose  to  enter  Into  a  dlacnasloA  of  the  erl- 
floiieo.  We  win  state  the  ultimate  facts 
which  we  Uilnk  the  jury  were  Justifled  In 
flndlng  from  the  eridence.  This  Bettlem«t 
was  made  by  one  Hlnsey,  i^on  the  part  of 
the  defendant  He  had  been  for  many  years 
engaged  In  settling  claim  a  of  this  character. 
He  represented  to  the  plalntifl  that  an  of  the 
trainmen  who  were  eyewltneaaea  to  the  af- 
Calr  wen  against  the'  plaintiff.  He  read  part 
of  the  statements  whldi  had  beat  procured 
from  them,  and  stated  that  all  were  alike. 
Ibis  was  not  true^  The  statement  of  the 
otmducbff  of  tiie  train  was  not  tnoonslstent 
with  plaintiff's  right  to  recorw.  He  re^ 
resented  to  the  idaintlff  that  Dlrldcn  Super- 
intendent Ooodnow,  at  Mailffik,  in  this  state, 
had  yard  work  Qiat  he  could  do,  and  that 
Goodnow  would  put  him  to  mA,  and  that 
he  could  always  have  woA  as  long  as  he  be- 
haved hlmsdf.  Now,  it  may  be  conceded 
that  Ihls  lart  statnnent  as  to  work  in  the 
future  was  a  mere  false  promise,  and  not 
a  ftlae  statemeot  as  to  an  existing  fact  But 
the  statMuoit  that  Goodnow  had  posltlMis  at 
yard  work  at  Marlon,  Van  Etonie,  and  Perry 
was  not  true.  The  plaintiff  Immediately  re- 
turned to  Marlon,  and  mresented  hlms^  to 
Ooodnow  for  emidoyment,  and  was  tcdd  that 
tttere  was  no  anpl(9inent  for  him.  S»  again 
applied  to  Goodnow  ftv  wqj%  and  received 
the  same  answOT.  He  went  home  to  his  fam* 
lly,  at  Delta,  In  this  state,  and  after  a  time 
wrote  to  Goodnow;  requesting  empU^moit, 
iQtd  rec^ved  this  answer:  "Marifm,  Iowa, 
March  19th,  1881.  J.  a  O'Brien,  Ddta, 
lowa^Dear  Sir:  Noting  yours  of  the  16tlt 
Inst,  our  business  Is  voy  slack,  and  I  imve 
no  work  that  I  could  offer  you.  It  would  be 
a  waste  of  time  to  come  here  now.  Truly 
yours,  O.  A.  Goodnow."  It  ought  to  he  stat^ 
ed  that  wben  HQnaey  concluded  his  busiueas 
with  the  plaintiff  he  gave  him  an  o^tea  let- 
ter to  Goodnow,  of  whldi  the  following  Is  a 
copy:  "Chicago;  IlL,  Dec.  6,  1800.  G.  A. 
Ooodnow,  Superlntcudent,  Bfarlon  —  Dear 
Sir:  I  have  to-day  settled  with  the  bearer, 
J.  0.  O'Brien,  who  was  Injured  at  Sabnla 
Junction  on  Seiptember  8th  last  The  amount 
I  have  allowed  htm  Is  very  small,  consider* 
tug  the  severity  of  his  injury,  and  think.  In 
addition,  that  he  Is  entitled  to  any  courteay 
that  can  be  oouBlstently  shown  him  in  the 
matter  of  re-employment  His  hand,  as  yon 
can  see,  will  not  permit  him  to  do  very  hard 
work  at  first  I  have  not  made  employment 


a  emdltlMi  i»F  settlement  with  him,  but 
pr<mlsed  to  write  yon,  and  urge  that  yon  do 
the  best  you  can  fOr  him.  Tours,  truly,  Jotuk 
A.  Hliuey,  Special  Agent"  It  was  dalmed 
by  Hlnsey  that  he  made  no  repreeentatlona 
as  to  the  fact  ttiat  places  In  the  yards  <m 
Goodnow's  division  were  vacant  at  that 
time;  but  this  statemoit  raised  no  mwe  than 
a  ctmfllct  In  the  evidence.  It  Is  also  dalmed, 
and  the  evidcaMS  tends  to  diow,  that  the 
plaintiff  knew  the  contoits  ot  this  letter. 
But  the  Jury  found  spedally  that  at  the  time 
this  settlement  occurred  the  plaintiff  was  not 
In  sudi  a  ctmdltion  mentally  "as  to  be  able 
to  attend  to  boslness  and  understand  the 
nature  and  dfect  ttie  release  set  up  bj 
the  defoidant  whoa  he  signed  It**  And  it  was 
fnrthw  found  qiedally  that  he  did  not  have 
"full  opportunity  and  capacity  to  read  the 
ocmtract  ol  aettluaent,  and  know  its  c<»- 
twits,  before  he  signed  It** 

It  is  strenuously  urged  ttat  the  spedal 
findings  are  absolutely  without  support  in 
the  evidence.  We  have  carefully  examined 
the  whole  record,  and  our  ooncloaion  is  that 
it  was  a  fair  question  for  tiie  Jury  to  detav 
mine  whether  the  plabitiff  was  at  tbo  tbne 
capable  of  making  a  valid  settlement  of  his 
daim,  and  we  do  not  think  we  should  dis- 
turb the  rerdtct  <m  that  ground. 

Objection  was  made  because  the  court  al- 
lowed the  plaintiff  to  answer  tiie  following 
questions:  "Q.  Describe  jranr  physical  and 
mental  condltlcm  whoi  you  were  there^  at 
the  time  you  dgued  that  paptv.  Q.  Describe 
your  nervous  condltltm  at  that  time.  Q.  Tell 
tiie  jury  what  your  nmdltiw  was  at  that 
time,  as  regards  your  physical  and  mental 
ccmdltion.  Q.  Ten  the  Jury  again.  In  your 
own  way,  as  folly  as  you  can,  what  your 
mental  and  physical  condition  was  at  the 
time  yon  transacted  this  business  you  have 
referred  to.  Q.  What  was  your  mental  oim- 
dltion  at  that  ttmef'  It  Is  dalmed  that 
these  questions  called  for  the  opinion  of  tbe 
witness  aa  to  his  mental  ccmdltion.  We  do 
not  think  this  posltiw  can  be  sustained.  He 
was  a^ed  to  describe  his  physical  and  m«i- 
tal  and  nervous  condition,  not  to  give  an 
opinion  as  to  what  his  ctmdltlon  was  in  these 
re8i)ects. 

3.  We  come  now  to  a  conirideratlon  of  what 
we  regard  as  the  material  question  in  the 
case.  It  is  etmceded  that  the  defoidant  paid 
to  the  plaintiff  the  sum  of  V210..10  In  money, 
and  settied  a  bill  fin-  his  boarding,  amonntr 
tng  to  f39.50;  and  It  la  claimed  by  the  de- 
fendant that,  even  If  the  settlemoit  was  void- 
able by  reason  of  the  fraud,  or  vdd  because 
the  plaintiff  (SiA  not,  at  the  time  It  was  made, 
have  sufficient  mental  capacity  to  make  a 
contract,  yet  tbia  action  cannot  be  main- 
tained, because  it  was  broni^t  without  ten- 
dering to  the  defendant  tiie  ^260  received 
at  tiie  time  of  the  settiement  It  is  true  that 
jio  tender  was  made.  The  idalntiff  com- 
menced tUs  action  on  May  14,  1801,  nearly 
two  months  after  he  was  advised  by  Good- 
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aow  that  It  wcmid  be  a  waste  of  time  to  go 
to  Marlon  to  get  work.  The  court  instnict- 
ed  the  Jury  that  If  tbey  foond  for  the  plain- 
tiff tliey  Bhoald  deduct  from  the  amoont 
awarded  to  him  the  sum  of  $250,  which  he 
had  aUeady  rec^red.  The  rerdlct  retm*ned 
wu  In  the  sum  of  f3,7S0.  It  Is  undoubtedly 
true  that  the  general  mle  Is  that,  whenever 
one  has  a  Tight  to  rescind  a  contract,  and 
exercises  that  right,  he  must  restore  the  other 
party  to  the  same  conditio  he  would  have 
been  In  If  the  cootract  had  not  been  made. 
The  defendant  claims  that  this  release  ot  a 
claim  for  damages  comes  within  this  rule. 
And  It  Is  not  to  be  denied  that  tb««  are  ad- 
judged cases  which  so  hold.  See  Brown  t. 
Insurance  Co.,  117  Mass.  478.  A  number  of 
otbw  cases  are  cited  by  counsel,  prominent 
among  which  Is  Railway  Co.  t.  Hayes,  (Ga.) 
10  a  B.  360.  We  hare  given  these  cases  a 
careful  examination,  and  our  conclusion  Is 
that  they  are  not  applicable  to  a  state  of  facts 
■uch  as  is  found  In  this  case,  and  that  there 
la  another  line  of  cases  which,  to  our  minds, 
announce  the  better  rule.  The  case  of  Hen- 
drickson  t.  Hendrlckson,  01  Iowa,  6S,  50  N. 
W.  287,  Is  precisely  in  point  It  is  tho-e 
held  that,  where  a  party  bad  fraudulently 
procured  the  execution  of  a  contract,  he  is 
not  mtitled  to  an  offer  to  restore  what  be 
has  recetved  as  a  condition  precedent  to  re- 
scission. It  is  claimed  by  counsrf  tar  ap- 
pellant tbat  tills  case  Is  oTermled  by  the 
later  case  of  Bank  t.  Barnes,  70  Iowa,  412, 
30  N.  W.  857.  It  Is  tme  there  is  language 
in  the  opinion  In  the  last-named  case  which 
Is  not  entirely  In  accord  with  the  former  case. 
But  the  court  expressly  said  that  it  wns  un- 
necessary to  determine  this  question.  The 
cases  of  Oullther  t.  Railroad  Co.,  59  Iowa, 
416,  13  N.  W.  and  Wallace  r.  Railway 
Ca,  67  Iowa.  647,  26  N.  W.  TI2,  were  much 
Vkm  tike  case  at  bar.  They  w&k  actions  to 
recover  for  personal  Injuries,  and  settlemwits 
and  releases  were  set  up  In  defense.  The 
question  ta  not  made  in  said  cases  that  it 
was  necessary  to  return  or  tender  the  amount 
received  In  settlement  before  commencing  an 
action.  It  is  true  the  question  was  not  dl- 
r«>ctly  made  tn  the  pleadings  In  those  cases, 
but  the  right  to  maintain  the  actions  was  not 
questioned  by  court  or  counsel.  That  the 
general  rule  above  announced  has  no  appli- 
cation to  an  action  like  this,  see  Railway  Co. 
V.  Lewis,  100  ni.  120.  It  Is  there  held  that, 
"If  a  release  of  a  catise  of  action  Is  ohtnlned 
from  a  p^son  by  fraud  and  circumvention 
at  a  time  when  he  is  Incapable  of  m.tking 
a  contract  rationally,  and  mon^  is  pnid  him 
at  the  time  of  its  execution,  he  may  repudi- 
ate the  release,  and  bring  his  action  with- 
oat  first  paying  or  tendering  back  the  money 
ree^ved  by  hfm."  And  in  Aftillen  v.  Railroad 
Oo.,  127  Mass.  86,  it  was  held,  if  a  defend- 
ant obtains  the  signature  of  the  plaintiff  to 
a  paper  piuportin^  to  be  a  settlement  and 
dlschargf'  of  the  cause  of  action,  by  fraudu- 
lent representations.  It  Is  merely  a  receipt 


for  a  gratuity,  and  the  plaintiff  may  maintain 
his  action  without  retumlog  the  money  paid 
him.  See,  also.  Railroad  Oo.  v.  Doyle,  18 
Kan.  58;  AUerton  T.  Allerton,  50  N.  T.  670; 
Kley  V.  Healy,  (N.  Y.  App.)  28  N.  E.  593. 
The  last  two  cases  are  to  the  effect  that  the 
rule  that  he  who  seeks  to  rescind  an  agree- 
ment upon  the  ground  of  flraud  must  place 
the  other  par^  in  as  good  a  rituation  as  he 
was  at  the  time  the  agreement  was  made  ts 
satisfied  if  the  jndgm^  asked  for  will  ac- 
complish that  result,  and  in  such  case  no 
offer  to  return  that  which  was  received  Is 
necessary.  In  tiie  case  of  Kley  v.  Healy  the 
court  uses  the  following  languajre:  "A  more 
satisfactory  answer,  however,  may  be  found 
in  the  principle  that  one  who  attempts  to 
rescind  a  transaction  on  the  ground  of  fraud 
Is  not  required  to  restore  that  which.  In  any 
event,  he  would  be  mtttied  to  retabi,  eltho* 
by  virtue  of  the  contract  sought  to  be  set 
aside,  or  of  the  original  Uablll^.**  This 
principle  commends  itself  as  eminently  Just 
Applying  It  to  the  facts  In  the  case  at  bar, 
we  may  well  Inquire,  why  should  the  plain- 
tiff tender  to  the  defendant  that  which  the 
plaintiff  was  entitled  to  retain  even  If  de- 
feated in  the  action?  In  that  event  he  would 
retaht  the  $260  by  vbrttie  of  what  the  defend- 
ant contends  fs  a  valid  transaction.  When 
tiie  conrt  directed  the  Jury  that.  If  the  plain- 
tiff wn»  entiUed  to  recover,  the  sum  paid 
at  the  alleged  settiement  should  be  deducted 
from  the  vordlct,  It  was,  in  effect;  a  return 
of  the  money  paid  for  the  r^ease. 

We  think  tbere  is  no  other  question  In  the 
case  which  demands  separate  consideration. 
The  border  line  of  doubt  we  have  had  In  this 
case  Is  upon  tiie  question  of  fraud,  and  the 
Incapad^  of  the  plaintiff  to  make  a  contract. 
But  one  feature  of  the  case  appears  to  us  to 
be  without  doubt  That  Is.  that  tiie  plaintiff 
was  ovoreached,  and  taken  advantage  of, 
tn  the  settlenwmt  He  retnmed  from  Ob\- 
cago  to  Marlon  In  the  b^lef  that  he  would  be 
given  employm^t.  The  manner  In  which  he 
was  received,  and  the  refusal  to  give  him 
employment  after  a  considerable  lapse  of 
time,  and  the  fact  that  he  Is  permanently  dis- 
abled from  performing  most  kinds  of  manual 
labor,  must  have  had  great  weight  in  Indu- 
cing the  jury  to  reach  the  conclusion  that  he 
was  unfairly  dealt  witii.  AJBrmed. 


MAKOUS  DOHANY. 
(Supreme  Court  of  Iowa.   Jan.  19,  16M.) 

EVIDBXCE— RbBTJTTAL. 

The  court,  having  admitted  evidence  of 
a  parol  agroement  that  defendant  aboald  not 
pay  for  any  part  of  a  party  wall,  cannot,  oo 
rebuttal,  exclude  a  written  a^^reement  to  ar- 
bitrate the  matter,  as  In  dispute,  signed  by  the 

Grties  after  such  pan^  agreement  Is  said  to 
ve  been  made. 

Appeal   from   superior  court  of  Oouncil 
Bluffs;  J.  %.  F.  McOee.  Judge. 
Action  at  law  to  recover  onr-half  the  cost 
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of  a  partltton  mil  erected  by  the  plaintiff 
OD  the  line  betweoi  lota  owned  by  the  plalu- 
tlfE  and  d^ndant  Tbm  was  a  trial  by 
JuE7,  and  a<  Tcrdlct  and  judgment  for  tbe 
defendant  PlalntUE  appeals. 

J.  J.  Stewart  and  8.  B.  &iydflr,  tor  app^ 
lant 

ROTHROOK^  J.  1.  It  Is  conceded  that 
the  plaintiff  erected  a  lawful  partition  wall 
on  tbe  line  of  the  lots  of  laud  owned  by  the 
respectiTC  parties,  and  that  tbe  valne  of  tbe 
one-balf  thereof,  which  is  used  In  common 
by  the  parties.  Is  $210.  If  these  were  an 
the  facts  In  tbe  case,  tbe  plaintifl  would  be 
entitled  to  recover  of  the  defsidant  the  som 
above  named,  and  the  court  so  Instmcted 
tbe  Jury.  But  It  appeara  from  the  pleadings 
and  eridMice  that,  befwe  the  plaintiff  erect- 
ed tbe  wall,  tbe  defendant  bad  an  old  build- 
ing OD  or  near  the  line,  and  that  a  small 
part  of  the  wall  at  the  trcMit  thereof  was 
orer  the  line,  and  rested  on  the  plalntftrs 
lot  This  wall  was  but  nine  Inches  thick, 
and  was  not  adapted  to  be  used  as  a  parti- 
tion walL  Tbe  building  of  which  It  was  a 
part  was  a  temporary  stmcture,  without 
cellar  or  foundation.  When  the  plaintiff 
erected  his  new  bIo<^  the  defendant  re- 
moved the  wall  cf  bis  (dd  bnildfng,  and  tbe 
plaintiff  erected  his  wall  so  that  one-half  of 
It  was  OTer  the  line,  and  on  the  lot  of  the 
defendant  The  defendant's  old  building 
was  connected  with  the  new  wall,  so  that 
the  new  wall  la  In  fact  a  wall  in  common, 
and  Is  of  sncb  thickness  and  dlmoislons  as 
to  cfHistltute  a  lawful  party  wall.  The  de- 
fendant by  hia  answer,  dalmed  tbat  bef(H« 
the  wall  la  dispute  was  erected  be  made  an 
oral  agreem«it  with  the  plaintiff  by  which 
the  plaintiff  was  to  build  the  wall,  and  tbat 
"defendant  might  occupy  so  much  of  said 
wall  as  was  necessary  to  be  used  by  his 
building  without  charge  to  aaid  defendant" 
and  that  he  was  not  to  pay  for  any  part  of 
said  walL  Brldence  tending  to  establish 
this  claim  was  introdoeed  over  the  objectkm 
of  the  plahitiff,  and  It  Is  claimed  that  this 
was  OTor.  Section  2090  of  the  Ciode  is  as 
f<41owB:  "This  chapter  shall  not  prevent  ad- 
Joining  proprietors  from  entering  Into  spe- 
cial agreement  abont  walls  on  the  lines  be- 
tween them;  but  no  evidence  of  snch  agree- 
ment shall  be  competent  unless  It  be  In  writ- 
ing signed  by  the  parties  thereto,  or  their 
lawfully  authorized  agents,  and  whenever 
such  proprietor  is  a  mlni»-,  the  goardlan  of 
his  estate  shall  have  full  authority  to  act  In 
all  matters  relating  to  walls  in  common." 
We  have  no  argument  in  behalf  of  appellee, 
and  are  at  a  loss  to  understand  the  ground 
upon  which  It  was  claimed  In  tbe  court  be- 
low tbat  evidence  of  tbe  alleged  parol  agree- 
ment was  admisedUe.  It  may  be  that  as 
the  defendant's  counsel  makes  no  appear- 
ance In  this  court,  he  concedes  that  this  evi- 
dence was  erroneously  admitted.  However 
tbat  may  be,  we  think  It  proper,  nndir  tbe 


(Iowa. 

drcomstances.  to  pass  the  question  wltbont 
deciding  it  as  the  Jndgmrat  must  be 
versed  upon  another  ruling  of  tbe  court 
which  we  wlU  now  proceed  to  cmudder. 

2.  The  petition  in  the  case  was  founded 
upon  two  counts.  The  first  count  was  based 
upon  an  award  of  arbitrators,  and  tbe  sec- 
ond connt  was  an  wdlnaiy  dafm  to  racorer 
a  Judgment  for  mte-half  tbe  valae  oC  tte 
wall.  The  action,  ao  far  as  It  was  based  on 
the  award,  was  not  urged  by  tbe  plalatlfl. 
The  trial  was  had  without  regard  to  the 
award.  As  we  have  seen,  the  court  permit- 
ted the  defoidant  to  give  evldeiiee  of  an  at 
leged  parol  agreement  between  the  parties 
as  to  the  matter  In  eontroveray.  This  evt- 
denoe  cooslsted  of  the  testimony  of  the  de- 
fendant To  rebut  this  testimony,  tbe  plain- 
tiff offered  In  evMnioe  the  written  agree- 
ment to  arbitrate  wttOi  was  signed  by  the 
parties.  An  objection  to  this  evidence  was 
siistiilnwd.  It  Bbonid  taan  been  oremUed. 
and  the  writing  should  have  been  admitted 
In  eWdenc&  We  need  not  set  it  ont  here. 
It  diows  that  at  tbe  time  It  waa  ctzecuted 
there  had  bew  no  agreement  parol  or  oth- 
erwise, between  tbe  parties,  but  that  the 
mattw  ot  the  partition  wall  waa  In  fflspute^ 
and  It  waa  signed  by  the  partlaa  after  tht 
time  d^endant  claimed  that  an  oral  agree- 
ment waa  made  touching  the  matter.  If 
tbe  dafendsnt^  teaUmony  waa  admissible  at 
all.  It  waa  surely  competent  for  the  puiwrM 
to  rebnt  It  The  Jnd^nent  of  the  dtstrlet 
court  is  reversed. 


PAXTON  St  sL  V.  BOSS  et  sL 

8AMB  V.  BHOESIAKEB  et  al. 
(Supreme  Conrt  of  Iowa.   Jan.  19,  1894.) 

Tax  Balk— ViLiDiiT— Pailcbe  to  Cabrt  Dbuh- 

SDBNT  Taxbs  FoaWJLBD  ~  ACTiok  vo  Rbdbbm— 
IVIDSKCB— TiTLS  TO  HaiKTAIB. 

1.  Where  certain  lots  in  an  addition  to 
a  cit7  are  described  on  the  tax  list  according  to 
the  recorded  plat,  and  sold  for  taxes  by  such 
defleriptioUB,  axe  pnrdiaser  cannot.  In  an  action 
by  the  owner  to  redeon  the  lota,  question  tbe 
sufficiency  of  the  plat 

2.  In  an  action  to  redeem  land  from  tax 
sale,  plaintifF  put  In  evidence  a  deed  of  the  land 
to  "M.  Thompson,"  of  a  certain  city,  and  a 
sabBeguent  deed  (a  the  same  lots  from  >**M1- 
chael  Thompson,"  of  a  different  city.  The  lat- 
ter deed  was  aigned,  "If.  Thompsoo,"  and  the 
acknowledgment  redted  that  ''before  me  per- 
sonally appeared  Mlcbad  Thompson,  to  me 
known  to  be  the  person  described  in,  and  who 
executed,  the  foregoing  instrument"  etc.  Beid, 
that  the  latt^  deed  was  admissible  wlthoat  fur- 
ther proof  that  the  grantor  th«rtfn  was  the 
idmtical  nuMnpBOB  named  aa  gcantee  In  the 
former  deed. 

3.  Since  "any  person  entitled  to  redeem 
land  sold  for  taxes  after  ddlvery  of  the  deed" 
may  maintain  an  action  to  be  permitted  to  re- 
deem, (Code,  S  883,)  the  plaintiff  In  soA  no- 
tion need  not  show  absolute  title. 

4.  Code.  I  845,  provides  that  dellnqnent 
taxes  shall  be  carried  forward  on  the  tax  books, 
and  that  "any  sale  for  the  whcde  or  any  iwrt  of 
such  deliQQuent  tax  not  so  entered  shall  be  io- 
valid."  Acts  lSi6,  c.  TO,  authorizes  a  sale, 
to  the  highest  bidder,  of  lands  which  remain 
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liftble  to  Mle  for  delinquent  taxes,  aod  which  i 

had  been  advertised  and  offered,  and  passed  for  ' 

want  of  Udders,  for  two  os  more  years,  and  i 
innldm  tbat  all  proTisions  of  the  revoiae  law 

Bot  inoonsistent  uierewith  shall  apply  to  sncli  , 

Mle.   Held,  that  a  sale  under  AcU  1876,  c.  79,  , 

for  four  Tears'  deliniiuent  taxes,  which  were  not  ' 
carried  forward,  was  iuvalid. 

Appeal  from  district  court,  Pottawattamie 
county;  N.  W.  Macy,  Judge. 

These  cases  were,  by  stipulation,  submit- 
ted tt^etber,— separate  decrees  to  be  ent^ed,  « 
—and  are  bo  submitted  on  this  appeal  They 
are  actions  in  equity,  whe9%in  the  plaintiff 
aska  to  be  permitted  to  redeem  lot  3,  bloc^ 
16,  and  lot  1.  block  21,  In  the  Ferry  addition 
to  the  cl^  of  Council  Bluffs,  from  tax  sales, 
and  deeds  therefor,  under  which  the  defend- 
ants claim  title,  which  sales  were  made  on 
the  7tb  day  at  August,  1S82,  for  the  delin- 
41Bent  Uxas  of  the  years  1877,  1878.  1879.  and 
18S0l  The  STOUod  up<m  which  plaintiff  al-  I 
leges  that  said  tax  soles  and  deeds  are  void  | 
is  tbat  said  delinquent  taxes  were  not  car-  | 
ried  forward  on  the  tax  book  of  1881.  It  Is  j 
sufDcl^t  to  say  of  the  answers  that  in  each 
case  the  defendants  deny  generally  the  alle- 
fsttons  of  the  petitions,  and  claim  to  be  ab- 
solute owners  of  the  prop^y  in  qnestioD. 
Decree  was  entered  in  each  case  in  favor  of 
the  plaintiff,  granting  the  relief  asked,  and 
In  each  case  the  defendants  appeal. 

W.  8.  Shoemaker,  for  appeUanta.  Bmke  & 
Oaaady,  for  ^yoUwa. 

orVEN,  J.  1.  The  correctness  of  the  ab- 
stracts being  denied,  we  have  examined  the 
casflb  as  shown  in  the  transcript  on  file,  which 
we  find  to  be  sufficient  to  authorise  us  to 
consider  the  case  de  nova  It  Is  shown  by 
stipulation  that  one  Williams  deeded  land 
embracing  the  lots  In  question  to  the  Council 
Bluffs  &  Nebraska  Ferry  Company,  which 
deed  was  duly  executed  and  recwded.  Plain- 
tiff offered  in  evidence  the  record  of  plats  of 
the  county,  showing  a  plat  of  the  Ferry  ad- 
dit](H2  to  the  city  of  Council  Bluffs,  embrsr 
due  die  land  In  qtiestioo,  signed  by  "EnoB 
T^we,  President  of  the  CouncU  Bluffs  A  Ne- 
braska Ferry  Company,"  and.  actoowledged 
by  "£noa  Lowe^  Presld^t  of  the  Oouncil 
Bluffs  and  Nebraska  Ferry  Company."  Ap- 
pellants objected  oa  the  ^ound  that  it  was 
the  act  of  fiinos  Lowe,  and  not  of  the  Coun- 
cil Blnfto  &  Nebraska  Ferry  Company,  and 
that  tbe  plat  was  not  attested  by  the  seal  of 
the  owporatlon.  This  plat  was  executed  <md 
E«corded  loag  prioc  to  the  tax  sales  in  ques- 
tion, under  which  appellants  claim  title.  It 
was  by  tiiat  plat  that  the  lots  named  were 
given  tbeir  Identity  as  lots  1  and  3..  WltttotU 
this  pint,  appellants'  tax  deeds  would  be 
dearly  T<dd,  as  their  description  would  be 
InapiKUcable  to  the  government  subdivision. 
It  seems  to  us  clear  tbat  both  parties  are 
dflimlnjc  under  this  plat  of  Ferry  addition, 
and  therefore  neither  party  Is  in  posltlrai  to 
qiieitl<m  ttie  sufficiency  of  ttie  fdat  which 
they  hare  agreed,  by  atlpulatUni,  was  made 


and  reoHrded.  AK>dlants  re3y  upon  Eim- 
baU  T.  Shoemaker,  (Iowa.)  48  N.  W.  925, 
wherein  this  same  plat  was  In  question.  In 
that  case  tbe  plaintiff  claimed  certain  lots 
mider  this  plat,  and  the  defendant  claimed 
tbe  government  subdivision,  and  not  only  the 
sufficiency,  bat  the  extetenoe,  <kC  fbe  plat  was 
in  Issue. 

2.  Appdlees,  in  proving  th^  title,  intro- 
duced in  evidence  a  deed  from  Bnoa  Lowe  to 
"BC.  Thonq^n,  of  Washington  city,  District 
of  Columbia,"  fcsr  the  lots  in  question.  They 
then  introduced  a  deed  from  "Michael 
Thompson,  widower,  now  of  Hoaoltilu,  Sand- 
wich Islands,"  to  "John  B.  McOulre,  of  the 
city  of  8t  Paul,  Minnesota.**  This  deed  !s 
rigned  "M.  Thompstm,"  and  t3M  acknowledg- 
ment contains  the  following;  "Bef««  me 
personslly  sppeared  Michael  Thompson,  to 
me  known  to  be  flie  peraouL  described  In,  and 
who  aecnted,  the  foregoing  instrument,  and 
acknowledged  that  he  executed  the  same  as 
his  tree  act  and  deed."  Appellants  objected 
to  the  introdnctlou  of  this  deed  on  the  ground 
that  It  did  not  purport  to  be  the  deed  of 
IL  Thompson,  of  Washington  city.  District 
of  ColiunMa,  but  of  Michael  Thompson,  of 
Honolnlu,  and  because  It  is  acknowledged  by 
Midiael  Thompson,  and  not  by  M.  Tbomp- 
Bon.  It  is  contended  that  this  deed  was  In- 
admissible, without  evidence  showing  that 
tbe  grantor,  Thompson,  was  the  Identical 
Thompson  to  whom  Bnos  Lowe  had  con- 
veyed. It  win  be  observed  that  the  «mvey- 
ance  from  Elnos  Lowe  was  to  M.  Thompson, 
and  that  the  notary  certifies  that  M.  Thomi>- 
mm,  who  executed  the  deed  to  MeGolre,  is 
known  to  him  to  be  the  person  described  In, 
and  who  executed,  that  deed.  The  imcttce 
at  writing  raily  the  initial  letters  of  given 
names  is  recognised  In  Stoddard  v.  Soan,  65 
Iowa.  680^  22  N.  W.  924.  The  certtflcatft  of 
acknowledgment  renders  It  satlsfoctully  cer^ 
tain  that  Michael  ThtHnpson,  who  appeared 
b^ore  tbe  notary,  Is  tbe  same  person  as  M. 
Thompson,  who  executed  the  instrument 
We  see  no  reawm  to  doubt  that  the  grantee 
Thompson  and  tbe  grantor  Thompson  are 
the  same  person.  To  require  otha*  evidence 
of  identity  before  tbe  deed  could  be  admitted 
would  be  to  render  it  lm{Mractlcable,  If  not 
ImpoBslUe,  in  many  Instances,  to  trace  title. 
Appellants  contend  that,  under  section  897 
of  the  Code,  appellees  must  show,  by  com- 
petent  evldoice,  absolute  title  in  themsdves, 
before  they  sre  permitted  to  question  appel- 
lants' title  acquired  by  the  treasurer's  deeds. 
ThB  provision  of  said  Beetles  Is  as  follows: 
"But  no  person  shall  be  permitted  to  question 
the  title  acquired  by  a  treasurer's  deed  with- 
out first  showing  that  he  or  tbe  perscm  un- 
der whom  he  claims  title  had  title  to  the 
property  at  the  time  of  the  sale."  This  ac- 
tion Is  dlstlnguisliable  from  Lockridge  v. 
Daggett,  M  Iowa,  332.  2  N.  W.  1028.  and  6 
N.  W.  543,  wlilch  was  an  action  to  rea>var 
possesion,  and  from  Vamum  v.  Shuler,  69 
Iowa.  92,  2S  N,  W.  4S1.  which  was  an  ac- 
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titm  to  qnlet  tlUe.  Thli  actlui  Is  nnder  na- 
tion 883  oC  the  Oode,  auttiorUiiff  "any  pcf- 
son  eo titled  to  redeem  land  sold  for  taxes 
after  dellT^  of  tbe  deed"  to  maintain  encb 
an  actkML  This  court  has  repeatedly  held 
that  a  party  having  any  tiffiit  or  Interest  in 
the  property  may  redeem.  Adams  t.  Beide, 
19  Iowa,  d;  Bylngton  t.  BndEwalter,  7  Iowa. 
512.  Appelieee  were  not,  thovfore,  required 
to  show  absolute  title,  to  maintain  this  ac- 
tion. We  condnde  that  said  plat  and  deed 
vrere  admissible  in  evidence^  and  that,  takm 
In  connection  with  the  oOier  evidence  of 
title,  plaintiff  may  maintain  these  actions. 

3.  The  ground  np(m  which  appellees  claim 
the  right  to  redeem  from  these  tax  ssles  Is 
that  the  delinquent  taxes  tor  which  tbe  lots 
were  sold  were  not  carried  forward  oo  the 
tax  bo<As,  as  required  by  section  846  of  the 
Code.  These  sales  woe  made  under  chapto- 
78;  Acts  187&  Appdlants  contend  that  nn- 
der this  chapter  it  was  not  required  that  the 
ddinqoent  taxes  tot  tb»  preceding  years 
should  be  carried  forward  <m  the  tax  books. 
Wlthoat  said  chapter  78,  it  was  reqnlred  that 
the  sale  "be  made  for  and  In  payment  of  the 
total  smount  of  taxes,  interest  and  costs  due 
and  unpaid."  Ciode,  I  871.  Said  chapter  79 
aatborlses  the  sal^  to  the  hli^est  blddor,  of 
lands  and  town  lots  which  ronaln  liable  to 
sale  for  delinqnoit  taxes,  and  which  bad  been 
advertised  and  offered,  and  passed  for  want 
ot  blddtfs,  for  two  or  mwe  years.  Said 
chapter  expressly  provides  that  "all  pro- 
visions of  the  revenue  law  ot  Iowa  not  In- 
oonsistettt  with  this  act  shall  ap^  to  such 
sale  and  to  the  redemption  of  any  real  estate 
sold  by  Tlrtoe  of  this  act"  The  provlBlim  of 
sectloa  845,  requiring  that  tbe  ddlnqumt 
taxes  be  brought  forward  vpoa  the  tax  book, 
is  not  inconsistent  with  said  Chapter.  The 
purpose  of  said  diapter  was  to  authorise  the 
sale,  to  flie  highest  bidder,  of  lands  and  lots 
that  had  fwevlooidy  failed  to  sell  for  the 
amount  of  the  taxe^  Interest,  and  penalty 
due  thereon.  Said  section  846,  providing  that 
the  deUnqnent  tans  should  be  carried  tar- 
ward,  provides  as  f<Mows:  "And  any  sale  tor 
the  whole  or  any  part  of  such  delinquent  tax 
not  so  entoed  shall  be  Invalid."  These  tax 
sales  were  made  on  the  7th  day  of  August, 
1882,  tor  the  delinquent  taxes  of  the  years 
1877,  1878,  1879.  and  1880,  w'hldi  delinquent 
taxes  had  not  bera  entered  npra.  the  \took  aa 
required  by  said  section  84S,  and  It  tcdlows 
that  the  sales  are  invalid,  and  that  the  plain- 
tiff, having  a  right  and  lnt«eM  In  said  lots, 
Is  mtltled  to  redeem  the  same.  The  decree 
of  the  district  court,  as  oitoed  In  each  case. 
Is  afBrmed. 


BRTSOX  V.  OmOAOO,  B.  *  Q.  B.  OO. 
<SaprenM  Court  of  Iowa.  Jan.  20,  1894.) 

BaILBOADB— iKJOHIIfl  TO  PsKSONS  ON  TraOK. 

1.  One  whth  baviDg  passed  a  train  standing 
OB  a  trabk  In  tbs  puuic  atreet,  wallcs  along  on 


the  track  bdiind  It,  though  do  trespasser,  l» 
bound  to  watch  the  train,  and  listen  for  sig- 
nals, on  the  chance  that  it  may  back;  and 
where  the  injored  person  did  ndther.  the  whis- 
tle and  bell  were  Bounded,  and  a  light  displayed 
at  the  rear  end  of  the  train,  and  the  Ime  of 
virion  was  onobstracted,  a  verdict  should  have 
been  directed  for  the  aunpany. 

2.  A  medal  finding  that  the  n^ligence  of 
the  injured  person  Is  in  doubt,  for  want  of  evi- 
dence, is  inconslBtent  with  a  general  verdict  fof 
piaintrff. 

3.  Jurors'  affidavits,  showing  that  the  vw> 
diet  was  a  compromise  of  conflictinK  (pinions, 
disclose  no  ground  for  a  new  trial. 

4  An  affidavit  that  a  witness  for  the  ad- 
verse party,  being  drunlc,  told  affiant  that  a 
feDow  witness  was  paid  for  testifying  as  he.  did. 
shows  no  ground  for  a  new  trial. 

5.  Discovery  of  evidence  merely  cnmula- 
tive  is  no  ground  for  a  new  trial. 

Appeal  from  district  court,  Pottawattamie 
county;  H.  E.  Deemer,  Judge. 

Action  to  recover  dunages  tat  a  pwsonal 
Injury  resoltlng  In  the  death  ot  Kate  Bryson. 

Wri^t  &  Baldwin,  for  appellant. 

KINNB,  J.  L  By  Tlrtoe  of  an  ordbiance 
of  the  city  ot  Council  nnffls,  the  defendant 
company  was  on  January  21,  1880.  occupy- 
ing most  of  Fonrtti  street,  from  a  point  south 
of  the  sonth  side  of  Twkfth  avenne  to  and 
beyond  "nihrteenth  avenne»  with  Its  tcntiks 
and  yards,  and  in  the  pn^^er  operaUon  of 
Ita  railway.  Hie  grant  by  the  dty  to  the 
defendant  company,  as  to  Fourth  street,  was 
perpetual,  for  "the  right  of  way  tor  a 
douMe  trade  railway,  with  the  neceesaxy 
dde  IraAs,  turnouts,  and  switches.  •  •  • 
Said  tracks,  when  constructed,  to  be  located 
as  near  tbe  center  of  said  streets  as  may  be 
practleaWe."  The  ordinance  also  granted  to 
the  defendant  company  the  **exdu8ive  use 
and  occupancy"  of  Twelfth  avenue  from 
Fourth  street  for  one  block  west  Tbe  pas- 
senger depot  of  defendant  was  dtnated  near 
the  intersection  ot  Fourth  street  and  Twelfth 
avenue.  As  we  xmderatand  the  record,  the 
accident  occurred  on  Fourth  street,  below 
ita  Intersectitm  with  Twdfth  avenue  On 
the  evenlnc  of  January  21,  1889,  ^aintUTe 
Intestate,  on  her  way  home,  passed  the  fast- 
mall  train  of  defendant,  which  was  standing 
at  w  near  ita  passenger  dqmt,  and  whldt  wes 
heo^d  to  the  west  After  passing  aold 
train,  she  stepped  upon  the  track  upon  which 
Itwas  standlng,and  In  the  rear  of  it,  and  had 
walked  but  a  short  distance  upon  said  track 
when  the  train  was  badced,  knocking  her 
down,  and  so  injuring  her  that  she  died  as 
a  result  thereof.  The  partlcnlar  acta  of 
n^lg^ice  charged  against  the  defendant 
were:  Flis^  failure  to  have  some  one  sta- 
tioned at  the  rear  end  of  said  train;  aeoMid, 
that  no  signal  or  warning  was  given  for 
starting  said  train  1^  the  persim  whose  dnty 
It  was  to  do  so;  third,  tiiac  no  proper  warn- 
ing ot  dgnal  of  the  starting  or  h»<**«g  of 
the  train  was  glyea;  fourth,  that  after  Kate 
Bryson  was  strode,  and  before  she  was 
solonsly  injured,  h«r  peril  wee  dlscoTerctl 
fay  defmdant's  servante  and  onployes  in 
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charge  of  the  traliit  and  In  time  to  have 
avoided  dangerous  Injury  to  her,  and  that 
said  serrants  and  emplt^es  ne^goitly  failed 
to  stop  the  train,  by  reftsoo  whereof  she 
received  the  Injuries  of  which  she  died.  It 
is  also  averred  tliat  deceased  did  not  con- 
tribute to  ^oduce  the  Injuries  complained 
oL  I>efeDdant  denied  all  the  allegatlMis  of 
the  answer.  At  the  dose  of  plaintiff's  tea- 
tSmony,  defoidaat  filed  a  motion  to  direct 
A  Tordict  tor  it  on  Uie  ground  that  no  negli- 
gence had  been  shown  on  part  of  defendant, 
and  because  the  evidence  showed  that  plain- 
tiff's Intestate  was  sullty  of  each  negligence 
as  to  defeat  a  recovery,  and  ttiat  ^e  was 
oa  defendant's  right  of  way,  as  a  trespassa. 
The  motion  was  overruled.  Certain  special 
intern^tlcHis  were  submitted  to  the  Jury. 
They  were  instructed,  and  returned  a  verdict  \ 
of  one  dollar  f<»r  plaintiff.  Defendant  filed 
ft  motion  tor  Judgment  on  the  special  find-  { 
IngB,  notwithstanding  the  general  verdict,  | 
and  pialntjfl  filed  a  motion  tor  a  new  triaL 
The  coort  overruled  d^endant's  motion  tor 
Judgment,  and  sustained  the  motion  for  a 
new  trial.  From  the  court's  action  in  ovw- 
raling  defendant's  motion  to  direct  a  ver- 
dict, and  its  motion  t<a  Judgment  vsk  the  spe- 
cial  flodlngs,  and  trom  the  ruling  granting 
A  new  trial,  defendant  appeals. 

2.  AppeUantfa  first  contratlcm  Is  that  plains 
tiff's  Intestate  was  a  trespasser  upm  Its 
tracte,  and  this  claim  seems  to  be  based  up- 
on the  thought  that  the  exclusive  use  of 
Fourth  street  at  the  place  where  tbe  aeddenf 
oocnired  was  In  defendant  ctmipany.  We 
do  not  90  read  the  record.  From  the  quota- 
tions already  made  from  the  ordinance  in 
evldaice,  it  will  be  observed  that  the  exclu- 
sive use  of  Twdttb  avenue  few  a  block  west 
ctf  Fourth  street  wss  granted  to  defoidant. 
bat  it  appears  that  the  acddoit  hai^ned  at 
s  point  south  of  iHvelfth  avmue.  If  so,  it 
was  Ml  Fourth  atreeti  which  the  defendant 
sim^  had  the  right  to  occupy  and  use  in 
comnum  with  the  puMlc;  such  pnbUe  use^ 
of  conrs^  being  subaerrlent  to  the  rights  of 
tbe  defimdant  ctnupany  as  to  the  turn  of  its 
tracks  in  the  <^atl(»L  oi  its  raUwi^.  We 
bare,  then,  the  case  of  an  injury  to  one 
walking  upon  the  track  (tf  the  defendant 
company,  wMch  was  laid  upon  a  puUlc 
street  In  tbe  eltj,  when  the  rlfl^t  of  use  of 
the  street  had  not  been  taken  from  the  pub- 
lic, except  in  so  far  as  such  use  was  incon- 
timteuk  with  the  defendant  OMupany's  para- 
nwunt  rii^  to  nse  its  tracks  in  the  oiM>ra- 
tion  ot  its  trains  thereon.  The  following 
fnrttaer  facts  were  eitabUshed  by  the  evi- 
dence introduced  by  plaintiff:  TbaX  about  6 
o'tdodk  on  tbe  evoilng  ot  January  21,  1889, 
decedent,  accompanied  by  bo;  mother,  Mrs. 
iMob,  was  retonUng  to  her  hcmie,  from  the 
boalneas  pert  of  the  city;  thst  she  went  upon 
tbe  i^tfosm  of  defendant  at  or  near  Its  lo* 
enl  passenger  station  in  said  dty;  that  both 
bidlee  walked  the  entire  length  of  the  d^t 
Irtatform;  that  they  thai  saw  a  train  of  cars 


standing  at  the  depot  The  train  was  tht 
fast-mail  train,  and  an  engine  was  attached 
to  the  west  end  thereof.  When  they  had 
passed  the  train,  they  stepped  off  of  the 
platform  onto  the  track  oa  which  this  train 
stood,  and  In  the  rear  of  it.  They  had  pro- 
ceeded but  a  short  distance,  when  the  traiu 
backed  against  plaintiff's  intestate,  Imocklng 
her  down,  and  running  over  her.  She  died 
from  the  injuries  In  about  an  hour.  The  la- 
dies thought  tills  train  was  going  to  the  trans- 
fer depot  of  the  Union  Pacific  Railway  Com- 
pany, l)ecause  it  was  headed  that  way.  Thej 
talked  atMut  that  being  its  destination.  Mrs. 
Lash  testifies  that  she  did  not  look  to  see 
if  there  was  a  light  on  the  rear  end  the 
train,  or  if  there  was  a  man  there;  that  ne- 
ther of  them  paid  much  attention  to  the  traiu, 
as  they  thought  It  waa  going  to  the  transfer, 
and  thouglit  tb^  woe  safe;  that  they  did  not 
listen  for  tbe  ringing  at  the  bell  or  the  blow- 
ing at  the  wtdstle,  and  she  did  not  hear  ei- 
ther. It  api>ears,  without  conflict,  that  there 
was  a  light  on  the  rear  end  of  the  train. 
There  Is  a  confiict  in  the  evidence  as  to 
whether  the  whiatle  was  sounded  and  bell 
rung.  Several  witnesses  testified  to  the  fact 
that  people  had  tor  a  long  time  used  the 
track  in  questlcxk  as  a  footway,  and  had 
walked  alongside  of  the  track,  with  the 
knowledge  ot  defendant's  employes. 

We  are  first  to  consider  whether.  In  view 
at  this  testimnty,  iAalntlff*s  intestate  was 
guilty  of  such  neidlffnice  as  to  defeat  a  re- 
covery. If  she  was.  then  flie  defenduifs 
motion  for  a  verdict  sfaonld  have  been  sns- 
talned.  Now,  to  be  a  trespasser,  decedent 
must  have  been  on  defendant's  trade  nn- 
lawfully,  witbont  Its  Invitation,  or  consent 
It  Is  trus,  she  was  not  walking  on  d»- 
fuidant's  lnvltatl<ni,  nor  wilb  Its  oonsmt, 
accept  as  It  might  be  imidled  from  tbe 
fact  that  the  track  had  been  so  used  witb 
the  knowledge  of  defendant's  employes.  Bat 
she  did  not  need  defendants  ccmsoit  1^ 
was  walking  upon  a  public  hl^way,  where- 
in the  puMlc  and  the  defendant  both  had 
a  rl^t  of  use.  Her  to  Ibus  occupy 

flie  trsdc  was  only  enbcordlnato  to  the  light 
of  defendant  to  use  It  for  the  operation  ot  lis 
trains.  Surely,  then,  she  was  not  a  tres- 
passer. She  was  there  rightfidly.  Wbat, 
then,  under  such  circumstances,  was  the 
measure  of  her  duty?  Wbat  care  was  she 
bound  to  werds^  and  was  she  guilty  of 
neidlgence  which  contributed  to  her  Injury? 
It  cannot  be  doubted  tb&t  plalntUTs  intes- 
tate, though  ri^tfnlly  on  the  track,  as  a 
port  of  the  public  hl^way,  was  bound  to 
exerdse  ordinary  care  and  prudence  for  her 
own  safety.  She  knew  she  was  walking  on 
a  railway  track.  She  knew,  or  was  bound 
to  know,  that  a  tratai  might  move  over  that 
tradt  at  any  momMit  She  knew  that  tbe 
railway  ocnnpany  had  the  better  right,  as 
-against  bw,  to  occnn^  said  track  In  the  oper- 
atim  of  its  trains.  She  knew  that  tlierp  was 
a  traiu  standing  upon  the  track  lieJiind  her. 
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for  ihe  had  just  passed  It  Tliere  te  notblng 
to  show  that  ahe  vaa  not  In  the  fun  poaooo 
slon  at  hertecidtlea.  Still,  she  made  no  effort 
to  know  If  the  train  moved.  She  paid  no 
attention  to  It,  not  eran  UatoUns  ftnr  i6g- 
nalB  of  danger.  She  was  bound  to  know 
that  In  using  a  raHwny  trade  as  a  footpath 
she  was  gnbjectdng  hcaradf  to  great  danger, 
nnd  her  altnatlon  required  that  she  keep  a 
vigilant  vatcfa  for  approadilng  trains.  Sbe 
did  not  do  so.  She  aaaumed,  without  war- 
rant tSkerefor,  that,  as  'Que  train  was  headed 
towards  the  ccoaring,  it  was  safe  to  walk 
behind  tt,  and  pay  no  attentku  to  It  It  to 
a  niatter  of  common  obaerraflon,  of  which 
weey  one  la  boond  to  take  notice,  that  trains 
are  llk^  to  more  either  torward  or  baA- 
ward.  It  Is  said  to  Railway  Ok  t.  Hall,  72 
HL  222:  *^t  la  nee^igoKje  tar  a  person  to 
walk  upon  the  trade  of  a  railroad,  whether 
laid  in  the  street  or  iqMin  the  open  Add;  and 
he  who  d«aJberatd7  does  so  will  be  pre- 
floroed  to  aasunie  the  risks  at  the  prafia 
he  may  enoonntsr.  'The  cnaring  of  a  inA 
of  a  railroad  to  a  different  llilnff.  lAe  me  to 
unavoklaUa  But  in  the  other  case  be  toI- 
nntarlly  assmnca  to  walk  amid  dangw  poii* 
stonUy  Imminent  *  *  *  It  mm  shown 
that  trains  passed  fi«qtiai13r.  No  prudent 
man  wcrald  eo^ose  hbnsdf  <m  that  port  <tf 
the  road  withont  fc^^ptug  a  oonstant  and 
vigilant  watch  for  approaching  trains.  The 
appelletf  did  not  do  this.  *  *  *  If  a  pari7 
will  not  OEerdse  odlnary  oare  for  hto  pec^ 
swial  safety,  he  oo^t  to  bear  the  coose- 
anuioes  that  may  eiisa&"  Ttato  doctztoe  was 
mpprovtA  hf  the  court  to  McAllister  v.  Rail- 
way Goi,  64  Iowa.  888,  20  N.  W.  488.  See, 
alsok  Massa  t.  Railroad  OOb,  68  Iowa,  808^ 
.  27  N.  W.  776;  Rlcharda  t.  Railroad  Co., 
SI  Iowa,  ^  47  N.  W.  68,  and  cases  dted. 
In  Nixon  V.  Railroad  Ca.  84  Iowa,  33S,  SI 
N.  W.  X67,  one  attempted  to  cross  the  rall- 
way  trade  at  a  crosshift  He  loofeed  for  s 
trsln  fnun  the  sooth,  and  was  strack  1^  a 
bato  oomtnff  flrom  the  north,  nito  oonrt 
said:  "The  traffic  and  running  of  trains  on 
railroads  to  such  that  there  csn  be  no  ezeuae 
for  a  travder  to  oodly  and  calmly  approadi 
a  raUroad  trade,  and  look  bat  mie  way." 
It  to  apparoit  that,  by  the  exndse  at  tiie 
slightest  care  by  ptototlfTa  totestate,  she 
could  have  known  of  the  approaching  train, 
stepped  alt  at  tbo  track,  and  prevented  the 
accidoat  ^e,  then,  having  directly  oon- 
tributed  to  the  acddmt  no  recovery  can  be 
had  hy  idalntlff,  evu  thoogh  defendant  may 
have  been  neg^ilgent  lliere  was  no  evldoice 
whldi  even  toided  to  show  that  defoidanfs 
aervnnto  to  diarge  at  the  train  knew  ot  de- 
cedent's presence  on  the  track  until  after 
the  Injury  was  Inflicted.  The  court  should 
have  directed  a  vodlet  for  defendant 

8.  The  Jaej,  among  other  thln^,  found, 
spedally,  that  the  wtdstle  was  blown  befwe 
Oie  trato  began  to  bade  up;  that  at  and 
prior  to  the  bucking  ot  the  train  the  bdl  at 
the  engine  was  rintf  ng,  and  that  It  continued 


to  ring  aa  flie  trato  was  badeing;  tiiat  when 
the  train  began  backing  there  was  a  Mgfat 
on  the  rear  aid  at  It;  that  ptolntUTs  totes- 
tate did  not  look  to  see  if  there  was  a  light 
burning  on  the  rear  end  of  the  train  when  It 
started  to  bade  towards  her;  that  tiiere  was 
nothing  to  [n«vrat  bar  from  seetog  the  light 
when  the  train  stood  at  the  platfiHrm  aa  wdl 
as  when  It  started  to  bade;  that  tbtn  was 
nothing  to  obstruct  her  from  aedng  the  trato 
as  it  was  badclng  down,  if  she  had  looked 
for  the  same;  that  she  did  not  stc^,  loOfc,  or 
Ustoi  toe  the  movemmto  of  the  train.  On 
these  special  flndlngs,  defendant  moved  for  a 
jDdgmmt  to  Ito  favw.  The  burden  was  ob 
platottff  to  show  that  hto  totestato  was  not 
guilty  of  ne^gence  which  contributed  to  the 
injury.  Touching  thla  matter,  ttie  following 
Intmngatray  was  submitted:  "Was  idato- 
tilTs  totestate.  Mm  Biyson,  ezerdstog  or- 
dinary care  and  prodenoe  for  her  own  saCety 
at  the  time  she  was  strudt  by  d^endanfs 
trator*  wUcb  tiie-Jnry  answered,  In  doubt 
far  want  of  evtdcakoe."  Inaamndi  as  it  was 
incumbent  upon  plalnUff  to  establish  Uie  fact 
that  hto  totestate  did  not  In  any  way  dlrectiy 
contrRrato  to  the  tojnry,  it  to  dear  Hiat  If 
Idalntur  to  to  recover  It  must  appear  that  hto 
totestate  was  at  Ibe  time  of  the  acddent  «k- 
erdsing  ordinary  care  for  her  own  safety. 
The  finding  of  the  Jury  Is,  to  dfset,  that 
plaintiff  has  failed  to  eetabUah  tUs  fact 
which  to  essoitial  to  hto  recomry.  It  seema 
to  us  that  the  findings  are  absotajtdy  Incon- 
sistent with  the  genei^  verdict  These  aipe- 
dsl  findings  not  only  show  tliat  ptolntUTs 
totestato  was  guilty  of  contributory  ne^- 
genoe,  but  also  tBid  stnmgly  to  show  free- 
dom tram  negligence  on  defendant's  part 
Hie  Jury  were  prc^criy  told  by  the  court  that 
beftwe  they  could  find  for  platotlff  they  most 
find  that  hto  totestate  did  not^  by  want  of  or- 
dinary can  or  prodeoce  on  her  part,  directly 
cmtribute  to  the  Injuries  e(»nplabied  at. 
Thej  did  not  so  find,  as  to  evident  Itom  ttidr 
special  findings.  Plaintiff  had  failed,  in  u 
essential  particoiar,  to  estabUah  hto  oaaa. 
Hie  gmeral  vodlct  being  to  conflict  with  the 
£icta  vedally  found.  It  ahoold  have  been 
set  aside.  Baird  v.  Rsllroad  Co..  66  Iowa. 
124,  7  N.  W.  460;  Cooper  T.  MCKee,  53  Iowa. 
23B,  6  N.  W.  121;  Ford  RaUroad  Oo^  68 
Iowa,  627,  21  N.  W.  BS7.  and  29  N.  W.  755l 
4  The  motion  for  a  new  trial  dumld  have 
been  ovoruled.  T^e  alleged  mtocondpct  of 
the  Jury,  to  the  manner  to  which  tliey 
reached  their  vvdlct  It  ocean  to  as,  to  aa  to 
a  matter  essenti&lly  Inhering  to  flie  vodlct 
itself.  The  afUtovlto  of  Jurors  set  out  tn  the 
record  ccmslst  of  a  statanent  showtog  why 
they  readied  the  verdict  they  did.  It  to  not 
a  case  of  a  quotient  verdict*  ot  one  arrived 
at  by  tot,  but  at  most,  a  datm  tiiat  the  ver- 
dict was  the  result  of  a  oompromise  of  con- 
flicting opinions.  It  to  well  sattied  that  afll- 
davlto  of  Jurors  are  not  reodvaUe  to  im- 
peach a  verdict,  by  showing  the  mottvea 
which  Influenced  their  deddon,  or  that  they 
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were  unduly  |T>fln*»w>*rf  by  their  fellow  Ju- 
rors. Darrance  t.  Preeton,  18  Iowa,  S86; 
BlDgbam  t.  Foster,  37  Iowa.  339. 

Another  gronnd  of  tbls  modon  was  mis- 
eoDdnct  of  tlie  defendant.  One  Foltcm 
Bweare  that  MoMiey  toM  him  that  one 
O'Leary,  a  witness  for  defendant,  was  paid 
tor  teetifyhog  as  he  did.  It  does  not  appear 
how  MooiMT  knew  this  fact.  If  It  was  a 
tact',  bnt  It  does  appear,  from  Fulton's  own 
affidavit,  that  when  Mooney  told  tills  he  was 
Intoxieated.  We  do  not  think  that  tliat  sort  of 
a  showint  Jnsttfled  the  giantliig  of  a  new  trlaL 
It  Is  said,  also,  that  the  witness  Mooney  was 
mistaken  when  he  testified  that  the  whistle 
was  blown  bef<»«  Ute  train  badced  up;  that 
be  refOTed  to  smue  odter  occasion.  Bren  if 
this  is  so,  It  would  not  be  gronnd  for  a  new 
trial.  Three  witnesses  tat  the  plainUtf  tes- 
tified fbey  heard  no  whistle.  One  s»ld  It  was 
Uown.  while  fonr  witnesses  for  the  defend- 
ant, besides  Moon^,  swear  It  was  blown, 
and  the  jury  so  found.  If  Mooney  would 
swear  that  no  whistle  was  Mown,  It  wovld 
simply  be  oomnlatlTe  evidence. . 

Another  ground  for  the  motion  for  a  new 
trial  Is  newiy-dlscorered  erldence.  This  re- 
lates to  the  blowing  of  the  whistle  and  rlng- 
Ing:  of  the  bell.  As  we  have  already  said, 
ftve  witnesses,  besides  MoMiey.  swear  the 
wtilsUe  was  blown  and  bell  rung,  and  three 
to  the  cOTitrary.  The  newly-dlacovered  evi- 
dence was  all  cnmnlatlTe,  and  in  such  a 
case  it  ts  not  ground  for  granting  a  new 
trial  Fh^  Nat.  Bank  t.  Charter  Oak  Ins. 
Co.,  40  Iowa.  672;  Morrow  r.  Railroad  Co., 
A  lowB,  4S7,  16  N.  W.  SI2;  Donnelly  r. 
BnrkeCt,  7B  Iowa,  013,  34  N.  W.  330. 

5.  We  hare  considered  all  the  questions 
nised,  and,  whUe  we  are  never  ladtaied  to  dls- 
torb  the  action  of  the  court  b^w  in  granting 
a  new  trial,  yet  the  facts  tai  tUs  case  require 
v  to  d»  so.  Other  matters  apptaring  tai  tte 
record,  and  wldch,  to  onr  minds,  furthtf  Jm- 
ttty  tha  coochislon  w*  have  reached,  need 
not  be  dHuMered.  For  the  errors  pointed 
oat,  tfae  JadpnSDt  beknr  Is  rerersed. 


OOTTRHti  et  al.  r.  WHBBLER  «t  al., 
(FtACT  et  al.,  Interrmem.) 

(Siwms  Osnit  of  Iowa.  Jaa.  Ifl,  1804) 

Amu— JDBonNT  —  Btrmcmror  or  ErmBNOS. 

In  •  proeecdiuc  to  compd  attcnraeys  to 
pay  orm  ebomj  eoUeetsi  on  a  Judgment  wUdi 
plaliitMs  daiiMd  to  own.  the  admintstrators 

of  P.  intervened,  and  claimed  tfaat  the  Judgment 
belonged  to  P.'s  estate.  Plaintiffs  claimed  that 
tliC7  Doa«lit  it  of  P.'a  attorney  for  four-fifths 
of  Its  face  valoe,  trat  such  attorn^  denied  seU- 
ing  it,  and  the  leCten  of  plaiDttss  tended  to 
■how  that  it  was  the  land  which  was  sold  on 
the  Jud^ent,  and  not  the  Judgment,  that  plain- 
tiffs bouj^t.  There  was  no  evidence  that  P. 
ever  had  an^  knowledge  of  such  sale,  or  that 

J'laintilTs  claimed  the  judgmenL   Ileid,  that  a 
adgment  for  the  Inten-enerB  should  not  be  dls- 
tnrbed. 

T^7N.w.na6— 28 


Appeal  from  district  oonrt,  Oedar  county; 
J.  H.  Preston,  Judge. 

Summary  proceeding  for  judgment  against 
the  defoodants.  Judgment  rradered  fbr  In- 
tervenav,  from  which  plalntlflh  appeaL 

Wolf  &  Hanl^,  far  appeUaots.  Charles 
B.  Keeler,  for  Interveners,  appellees. 

KINNB,  J.  1.  This  Is  a  summary  proceed 
tag  for  Judgment  against  defendants,  who 
are  practicing  lawyers  of  Tipton,  Iowa,  for 
fl,877,  which  It  Is  alleged  they  have  collected 
upcm  a  Judgment  belonging  to  plaintiffs,  and 
refuse  to  pay  over.  The  facts,  as  disclosed  by 
Oie  pleadings  and  on  the  hearing,  are  that 
on  March  2^  1878,  Piatt  &  Carr  and  I.  M. 
Preston,  as  attorneys,  procured  a  Jodgment 
tor  ¥5,000  against  one  Mink,  and  in  favor  of 
Maria  D.  Shaffer;  that  the  flrm  of  Piatt  A 
Carr,  .composed  of  H.  O.  Piatt  and  H.  C. 
Carr,  were  practicing  attorneys  at  Tipton, 
Iowa,  and  said  firm  was  dissolved  In  Octo- 
ber, 1887;  that  a  portion  of  said  Judgment 
was  on  March  20,  1S63,  made  by  sale  of  real 
estate  of  defendant  In  the  Judgment;  that 
H.  C.  Piatt  died  In  November.  1888;  that 
prior  to  his  death,  and  In  March,  1883,  plain- 
tiff in  said  Judgment  assigned  the  same  to 
H.  C.  Piatt;  that  at  all  times  prior  to  said 
assignment  they  were  attorneys  for  the  col- 
lection of  the  Judgment;  that  after  said  as- 
signment, and  until  the  dissolution  of  said 
firm,  they  continued  to  act  as  such  attor- 
n^s  for  H.  0.  Piatt;  that,  after  the  disso- 
lution of  said  firm,  H.  O.  Carr  took  charge 
of  said  judgment  for  the  collection  thereof 
fbr  Piatt  ic  Carr,  and  turned  It  over  for  col- 
lection to  defendants,  Wheder  &  Moffit,  who 
have  coDected  upon  said  Judgment  the  sum 
of  $1,377,  which  Is  conceded  to  be  due  the 
real  owner  of  the  Judgment;  tSiat  Wheeler 
&  Moffit  have  always  stood  ready  to  pay 
said  sum  whenever  It  should  be  adjudged  to 
whom  it  bdonged.  The  executors  of  H.  C. 
Piatt  Intervene,  claiming  to  be  the  owners 
of  the  Judgment,  and  entitled  to  the  proceeds 
In  the  hands  of  Wheeler  ft  Moffit  Plsfntiffa 
ciaim  that  on  March  20,  IfUSA,  and  prior  to 
the  sale  of  the  real  estate  of  the  defendant 
in  the  Judgment,  they,  through  Piatt  A;  Carr, 
attorneys,  purchased  the  Judgment,  and  still 
own  the  same,  and  hence  are  entitled  to  the 
money  made  tba-eon,  and  to  the  hands  of 
Wheeler  A  MofHt  They  also  dalm  that  the 
latter  ftrm  and  Carr  were  employed  by  them 
to  collect  the  balance  due  on  the  Judgment. 
These  claims  are  denied.  Tbe  court  below 
fi>and  in  favor  of  Interveners,  ordering  the 
money  to  be  paid  to  them,  and,  from  this 
order  and  Judgment,  plaintiffs  appeal. 

2.  There  is  bat  one  question  Involved  In 
this  appeal,  viz.:  Who  owned  the  Judgment 
upon  which  the  |1,377  now  In  the  hands  of 
Wheeler  &  Moffit  was  collected?  Plaintiffs' 
dalm  thereto  Is  based  upon  an  alleged  oral 
agreement  of  H.  G.  Carr  with  them,  whereby 
they  became  the  purchasers  of  the  Judgment 
prior  to  the  sale  of  the  real  estate  In  part 
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satlsfacfloii  of  It.  Interreners*  claim  Is  that 
H.  0.  Piatt  purchased  the  Judgment,  and  re- 
mained the  owner  of  It  until  his  death.  It 
will  serve  no  useful  purpose  to  review  in 
detail  the  evidence.  As  to  this  alleged  sale, 
It  is  In  direct  conflict,  plaintiffs  testifying  to 
the  purchase,  and  Carr  denying  It  There 
are,  however,  facts,  some  of  which  are  un- 
disputed, which  we  think  Justified  the  dis- 
trict court  In  finding  for  interveners.  There 
was  no  claim  that  H.  G.  Piatt  had  i>ersonally 
sold  or  assigned  the  Judgment,  or  that  any 
written  assignment  had  been  made  by  any 
one.  The  contention  Is  that  Garr,  acting  as 
attorney  for  H.  O.  Piatt,  verbally  sold  the 
Judgment  to  plaintiffs.  But  there  is  no  evi- 
dence showing  that  Garr  had  authority  to 
make  any  sale  of  the  Judgment  He  was 
simply  acting  as  an  attorney  for  Piatt  for  the 
collection  of  the  Judgment  Now,  the  evi- 
dence of  plaintiflb  Is  that  they  were  by  this 
purchase  to  have  the  judgment  for  $4,103, 
the  face  value  of  which  was  $5,000.  It  Is 
well  settled  that  an  attorney  having  a  claim 
tor  coUecUon  has  no  power.  In  the  absence 
of  special  authority,  to  accept  as  payment  a 
less  sum  of  money  than  the  whole  sum  due. 
McCarver  t.  Neal^,  1  O.  Greene,  8^;  Drain 
V.  Bo^tt,  41  Iowa.  684;  Harbach  v.  Ool- 
vin.  73  Iowa,  641.  85  N.  W.  663;  Bigler  T. 
Toy,  68  Iowa,  687.  28  N.  W.  17;  Mechem, 
Ag.  i  SIS;  1  Amer.  ft  Eng.  Euc.  Law,  p. 
U57.  Nor  could  Garr'a  authority  to  sell  the 
Judgment  be  established  by  bis  own  acts  or 
declarations.  Bigger  t.  Toy,  68  lows,  689. 
28  N.  W.  17.  There  la  Dotblng  to  show  that 
H.  a  Piatt  ever  ratified  the  acts  of  Carr 
in  reQiect  to  the  sale  of  Oie  judgment,  if  he 
undertotA  to  make  such  a  sale.  It  does  not 
appear  that  Piatt  ever  knew  of  Much  sale, 
or  that  plaintiffs  claimed  to  have  purchased 
the  Judgmrat  Without  knowledge  of  the 
thing  done,  he  oould  not  ratify.  Davenport 
Sav.,  etc.,  Ass'n  v.  North  Amwican  Fire  Ins. 
Co.,  16  Iowa,  78.  Again,  the  letters  of  plain- 
tiff Gottrdl  tend  strongly  to  show  that  it  was 
the  land  that  was  to  be,  and  afterwards  was, 
sold  on  the  Judgmoit,  that  he  wanted  to  and 
did  purchase,  and  not  the  Judgment  In  one 
letter  he  wants  Can-  to  Inform  him  whether 
he  will  be  safe  in  buying  it,  and  whether  the 
mortgages  on  It  can  be  paid.  In  another, 
he  speaks  of  the  purchase  of  the  Mink  prop- 
erty. In  &ct,  the  whole  tenor  of  the  cor^ 
reepondence  between  plaintiff  Cottrell  and 
Garr  is  in  harmony  with  Oarr's  testimony 
tbat  he  never  sold  the  Judgment  to  plalntUFs. 
The  burden  is  upon  plaintlfb  to  establish 
thdr  case,— to  show  a  purchase  of  the  Judg- 
ment In  the  light  of  the  testimony  of  Garr, 
supported,  as  it  is,  by  the  record,  we  do 
not  think  plalntifb  hare  ediown  that  tiiegr 
are  entitled  to  recover.  Qlvlng  the  finding 
of  the  court  below  the  force  and  effect  ot  a 
vndict,  as  we  should,  plalntlfb  have  not 
made  sndi  a  case  as  Jnstlfles  ns  In  dlsturUng 
the  Judgment  of  the  district  court  In  tiie 
view  we  have  taken  of  the  case,  we  need 


not  pass  upon  the  Qoestlons  raised  In 
motion.  Affirmed. 

ROTHROCK,  X,  took  no  part  In  this  csss; 


WICKHAM  et  al.  v.  MONROE  et  aL 
(Supreme  Court  of  Iowa.  Jan.  19,  1894.) 
Mechanics'  Lienb  —  Peofbbtt  Subject  to— No- 
tice TO  OWNEK— SbBVIOE  ON  AOBNT. 

1  Service  of  a  written  notice  of  the  fiUnr 
of  a  statement  for  a  mechanic's  Uen  on  an 
attorney  who  is  intrusted  by  the  owner  with  tiw 
bnsiaess  of  adJustlDg  the  claims  of  the  con- 
tractor and  satKontxactors  is  service  on  au 
"agent"  of  the  owner,  within  Code.  S  2134. 

2.  So^ee  on  an  agwt  of  the  owner,  of  » 
notice  addressed  to  the  owner,  U  snfficient  in 
form,  and  binding  on  the  owner. 

3.  A  subcontractor  ia  not  entitled  to  a  me- 
dianlo's  Uen  on  a  building  for  materials  fur* 
nlshed  in  its  erection,  where  the  amount  of  the 
payments  already  made  by  the  owner,  and  of 
the  liens  which  are  paramount  to  the  claim  of 
the  sobcontractor,  is  as  great  as  the  amount 
wblek  the  contract  vfift  the  priacipal  oon- 
traetor,  Induding  liability  for  extras  fumished 
by  him,  required  the  owner  to  pay. 

From  district  court,  Pottawattamie  coun- 
ty; H.  B.  Deemor,  Judgew 

Action  In  equity  to  recover  an  amount  doe 
tor  labor  and  material  furnished  fw  the- 
erection  ot  a  dwelling  house,  and  to  estab- 
lish a  mechanic's  11cm.  Th»e  was  a  hear- 
ing on  the  merits,  and  a  Judgment  In  foror 
of  plalntlflb  for  the  amount  due,  but  th^ 
right  to  a  lien  tbereftsr  was  denied.  The 
plaintiffs  appeal 

Harl  &  UcCabe,  for  appellants.  SttUmaii' 
ft  StUlman,  fw  ^tpdlee  8.  A.  StfflinaiL 

BOBINSON,  J.  The  agreement  for  the 
construction  of  the  building  In  questltm  was 
entered  into  between  the  appellee  Mrs.  StUl- 
man as  owner,  and  one  George  S.  Mtmroe  ok 
contractor,  and  provided  fw  the  payment  of 
$6,950  for  the  building  completed.  Tlie 
plaintiffs  claim  that,  as  subcontractors  ot 
Monroe,  they  furnished  labor  and  material 
for  the  construction  of  the  building  of  the 
value  of  $1,190,  wbtdi,  ^th  Interest,  Is  dne- 
and  unpaid,  and  for  which  a  mediantc's  lien 
is  asked.  The  appellee  Mrs.  StUIman  dalms 
that  much  of  the  material  and  latXMr  used  In 
constructing  the  building  was  Inferior  to 
that  contemplated  by  the  agreement,  tiiat 
the  building  Is  unfinished,  and  that  It  will 
cost  (1,000  to  complete  It;  tiiat  she  has  al- 
ready paid  $5,600  on  account  of  het  asree- 
meat  with  M<mroe;  that  there  are  liens  bq- 
perlor  to  the  claim  of  plalntHEb.  whl6h  win 
exhaust  what  there  Is,  If  anything,  due  un- 
der the  agreement;  and  that  j^Ialntlflte  are 
not  entitled  to  a  lien  on  the  building.  Mtm- 
roe  having  died,  the  administratrix  of  his- 
estate  is  made  a  party  defendant  Tb»  dis- 
trict court  rendered  Judgment  against  her,, 
and  in  &vor  ai  plaintUDi,  tot  the  amount  of 
ttielr  claim,  but  refused  to  establish  a  lien 
tharefor  as  against  the  building  In  question^ 
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w  the  gnmnd  tbat  no  anffldent  legal  notice 
of  the  filing  ot  tbe  Btatement  for  a  lien  was 
served  on  Mrs.  StUlman  within  30  days  from 
the  date  the  completion  of  the  contract; 
and  on  the  addlttoial  grotmd  that,  when  the 
notice  was  eerred,  the  amount  she  had  paid, 
and  for  which  she  was  liable,  was  as  great 
aa  the  amount  due  under  her  agreement. 

1.  The  last  Item  of  the  claim  of  plaintiff 
was  famished  on  the  18th  day  of  December, 
1889.  On  the  6th  day  of  the  nert  month 
they  filed.  In  the  pnq>er  office,  a  statement 
toe  a  mechanic's  Uen,  and  on  the  next  day 
sorred  on  Bnrke  &  Hewitt  a  notice  tn  writ- 
ing of  the  flUng  of  the  statemoit  The  no- 
tice wss  directed  to  Mrs.  StUlman,  and  was 
serred  on  Bnrke  &  Hewitt  aa  her  "agents 
and  attMikeyg."  It  is  dalmed  that  they 
were  not  her  agents,  within  the  meaning  ot 
tbe  statnte*  which  provides  for  the  serrlce 
of  sach  a  notice  npoa  the  "owno*,  his  Mgtskt 
or  trustee."  The  provisions  of  the  statate 
in  regard  to  sach  notice  are  designed  to  en- 
able the  subcontractor  to  presarre  his  lien 
as  against  the  owner,  and  to  protect  the  lat- 
ter from  the  payment  of  more  than  the  con- 
tract price.  Section  7,  c.  100,  Acts  leth  Gen. 
Asaem.;  Outler  t.  McCormlck,  48  Iowa,  414. 
If  the  MTTlce  is  made  upon  the  pason  who 
is  Intrusted  with  the  business  of  adjnsttng 
tbe  claims  of  the  contractor  and  subcon- 
tracts, it  is  made  vpon  an  agent  of  the 
owner,  within  the  meaning  of  the  statate. 
Th&K  is  some  claim  that  Burke  &  Hewitt 
were  the  attom^s  for  Mrs.  StUlman  only 
tw  special  purposes,  and  that  they  were  not 
her  agents  tor  the  purposes  ot  receiving  no* 
tice  of  mechanics*  lioia.  Mrs.  StUlman 
went  to  Michigan  early  In  January,  and  left 
with  Burke  &  Hewitt,  for  settlement,  her 
business  with  Monroe  and  his  subotmtract- 
ors.  They  were  empowered  to  make  settle- 
meots  for  her,  and  to  represent  her  in  liti- 
gation which  grew  out  of  the  Monroe  con- 
tract They  were  given  the  papers  relating 
to  mechanics'  liens,  and  acted  for  Mrs.  Still- 
man  In  the  matters  specified.  While  It  Is 
true  that  they  were  not  given  charge  of  the 
[)ruperty,  yet  they  had  control  of  the  busi- 
ness to  which  the  notice  In  question  referred, 
and  service  upon  them  was  more  beu^clal 
to  Mrs.  StiUman,  and  answered  tbe  purpose 
tor  which  It  was  Intended  more  folly  than 
It  would  had  it  been  served  on  the  person 
in  actual  control  of  the  propertj.  It  is  said 
the  service  of  tbe  notice  was  not  suffldent 
because  addressed  to  Mrs.  StUlman,  and  not 
to  the  agents;  and  the  case  of  Steele  v. 
Murry,  80  Iowa,  336.  46  N.  W.  1030,  Is  cited 
in  support  of  tliat  claim.  In  the  case  cited 
it  was  held  that  a  notice  of  the  expiration 
of  the  right  of  redemption  from  a  tax  sale 
and  the  making  of  a  tax  deed  must  not  only 
be  served  upon,  but  be  addressed  to,  the  per- 
son in  possessicm  of  tbe  land.  Such  a  per- 
mm  is  entitled  to  notice,  not  in  a  representa- 
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•  tive  capadly  alone,  but  In  his  own  right, 
:  whUe.  under  the  mechanic's  lien  law,  the 
'■  service  is  made  upon  the  agent  only  In  his 
representative  capacity.    We  think  the  no- 
tice was  sufficient  in  form,  and  that  its  so-v- 
Ice  was  binding  upcm  Mrs.  StUlman. 

2.  There  is  some  disagreement  In  regard  to 
the  credits  tor  extra  labor  and  material  to 
which  the  contractor  was  entitled,  and  In 
regard  to  the  credits  to  which  Mrs,  StiU- 
man is  entitled,  and  we  regret  that  on  this 
branch  of  the  case  we  have  received  but  lit- 
tle aid  from  hw  attorneys.  After  deducting 
from  the  contract  price  the  payment  made  by 
her,  there  appears  to  remain  tbe  sam  of  91,- 
579J»7.  according  to  the  finding  of  the  district 
court,  or  $1,507  according  to  tbe  claim  of  ap- 
pellants, to  be  approi^ated  for  the  benefit  ot 
subcontractors.  To  that  should  be  added  $574, 
toff  which  the  district  court  correctly  found 
that  the  contracts  was  entitled  to  a  credit  on 
account  of  extra  labor  and  material  furnished 
by  him,  and  we  have  a  total  of  $2,131.  To 
offiset  that.  Mrs.  StiUman  claims  that  she  Is 
entitled  to  $382.40  allowed  by  the  district 
court  on  account  of  certain  omissions  and 
defidaides  In  the  work,  and  to  an  allowance 
for  delay  in  completing  the  house.  We 
think  she  Is  entitled  to  the  aUowance  made  by 
ttie  district  court  for  d^clenctes,  but  not  to 
an  allowance  for  delay  In  flniahtng  the  build- 
ing, for  the  reason  tbat  tbe  delay  was  due 
to  dianges  in  the  contract  which  she  caused 
to  be  made.  She  also  claims  that  subcon- 
tractors' Hens  to  the  amount  of  $2,820..S7 
have  been  established  against  the  property-. 
In  actions  which  were  submitted  to  the  dis- 
trict court  with  this  one,  and  tried  on  the 
same  evidence,  and  that  such  liens  are  senior 
to  the  dalms  of  i^intifT.  Of  the  decrees  ren- 
dered In  those  actions  establishing  Hens,  a 
part  amounting  to  $1,726.38,  were  rendered 
against  the  administratrix  and  Mrs.  StiUman 
Jointly,  and  a  part,  amounting  to  $140.56, 
were  rendered  against  Mrs.  StiUman  alone. 
It  is  claimed  by  appeUants  that,  aa  to  the 
decrees  rendered  against  her,  Mrs.  StiUman 
must  be  regarded  as  a  principal  defendant, 
and  therefore  that  such  decrees  cannot  be  re- 
garded as  superior  to  their  claim.  That  Is 
true,  however,  only  as  to  a  small  part  of  the 
decrees  so  rendered.  As  to  the  remainder, 
Mrs.  StiUman  was  In  effect  only  a  surety  tot 
the  contracts.  No  doubt,  i^e  alone  was  lia- 
ble for  a  part  of  the  labor  and  material  on 
accoimt  of  which  the  decrees  were  rendered, 
but,  after  making  proper  deduction  fc^  that 
part,  the  amount  remaining  due  on  the  de- 
crees is  more  than  sufficient  to  offset  the  bal- 
ance due  to  the  estate  of  Monroe  under  the 
contract,  and  tor  extras.  The  appdlants  con- 
tend that  certain  items,  amounting  to  the  sum 
of  $280.  dalmed  by  Mrs.  StiUman  as  credits, 
should  not  have  been  allowed,  hot,  as  no  dls- 
positi(Hi  which  can  be  made  of  them  by  us 
would  affect  the  result  In  this  case,  we  find 
it  unnecessary  to  announce  any  coaclusion  In 
regard  to  them.   Tbe  same  is  true  of  other 
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mtt«rs  AlscnaKd  bj  aptwUants.  It  appears 
ttat  the  aggregate  amount  cgC  the  payments 
already  made  by  Uri.  StlUman.  and  of  tbe 
BoLs  established  which  are  paramount  to  the 
elalma  of  plalntiffa,  la  at  least  as  great  as 
the  amount  her  contract  with  UtHiroe,  In- 
ehidiog  her  liablU^  for  extras  he  famished, 
reqnlred  her  to  pay.  Thei-rfore,  the  demand 
«(  plalnttfts  for  the  estabUshment  of  a  me- 
cAanic's  lien  in  their  tavor  must  be  denied. 
Hm  Judgment  of  the  district  court  is  affirmed. 


P.  SOHOBNHOPEN  BREWING  00.  T. 

ARMSTRONG,  Sheriff. 
(Snpreme  Oonrt  of  Iowa.  Jan.  2(\  1884.) 

BBFLBTIK— AHBKniNO  COMFtiAIHT— VAUJB  Of 

Propebtt. 

Where  property  waa  seized  onder  a  com- 
rilaint  in  replerin  alleging  Its  valne  to  be  $408.- 
16^  it  was  propn-  to  strike  fnmi  the  files 
an  ammded  complaint,  filed  at  the  trial  with* 
oat  leave,  fixing  the  value  at  $101,  in  the  ab- 
sence of  an  avennent  that  the  origlual  allegatioa 
ef  value  was  made  through  mistake. 

Appeal  ftom  district  court,  Audubon  coun- 
ty; N.  W.  Macy,  Judge. 

The  defendant  Is  the  shorlff  of  Audubon 
county,  in  this  state,  and  as  such,  by  virtue 
Af  a  search  warrant  issued  by  a  Justice  of 
the  peace,  he  seized  and  took  a  quantity  of 
totoxicatinjf  liquors  from  the  custody  of 
John  Mullen  and  William  Bums.  This  la  an 
action  for  the  recovery  of  the  spedfic  per- 
sonal property,  and,  by  virtue  of  a  writ  here- 
in Issued,  the  liquors  were  taken  from  the 
custody  of  the  defendant  under  allegations 
by  the  plaintiff  that  It  is  a  resident  corpora- 
don  of  the  state  of  Illinois;  that  It  shipped 
said  liquors  Into  this  state  from  the  state 
of  nilnoia  In  the  original  packages,  to  be 
sold  In  packages  in  this  state  by  its  agents, 
Mullen  and  Burns;  and  that  it  is  the  owner 
thereof,  and  entitled  to  Immediate  posses- 
sion. The  answer,  by  way  of  defense,  after 
certain  denials,  states  the  facts  as  to  the 
custody  of  the  liquors  by  defendant  by  vir- 
tue of  the  search  warrant,  and  their  being 
taken  therefrom  under  process  in  this  suit 
The  case  was  tried  to  a  Jury,  resultioi;  In 
a  verdict  for  the  defendant*  and  a  Judgment 
for  defendant  for  the  value  of  the  liquors. 
The  plaintiff  appealed. 

H.  U.  Fnnk,  John  M.  OrlggB.  and  Theo.  P. 
M7«cs»  for  appellant  Na^  Phe^m  &  Oreen, 
H.  W.  Hanna,  and  R.  a  Carpenter,  Co. 
Atty.,  for  ai^dlee. 

GRANGER.  O.  J.  1.  In  the  original  petl- 
ti<Hi,  as  filed,  the  valne  of  the  liquors  was 
placed  at  $408.30.  The  petition  was  filed 
July  7,  1890.  In  the  answer,  filed  Decem- 
ber 17,  1890.  the  value,  aa  alleged,  fs  de- 
nied. On  the  Tth  of  March,  1891,  the  an- 
swer was  amended,  admitting  the  value  as 
alleged.  On  the  same  day,  after  the  Jury 
was  imiian^ed  to  try  the  IsBues,  plaintiff, 


without  leave  of  court,  filed  aa  aiamdraeat 
placing  the  valne  of  the  llqu<»«  .it  $101, 
which  amendment  was,  on  motion  of  the  de- 
fendant, stricken  from  the  flies,  and  the 
actim  of  the  court  in  so  dotng  is  aaslgned  as 
error.  Some  four  graunds  were  stated  in 
the  motitm  for  tho  court's  actkm.  Hie  first 
is:  "That  It  was  filed  wttbout  the  leave  of 
the  court  first  obtained."  If  the  court  would 
have  been  Justified  In  reftistng  leave,  if 
asked  before  filing,  it  was  Justified  in  strik- 
ing the  umeudment  because  filed  without 
leave,  and  that  method  of  considering  the 
question  will  certainly  be  fair  to  appellant 
Conceding  the  llbo-aHty  of  the  rule  as  to 
amendments,  they  are  always  to  be  allowed 
In  furtherance  of  Jnstloe.  Code,  {  2S89.  The 
ruling  of  the  court  must  hare  been  made  In 
view  of  the  facts  that  when  the  amouut 
was  fixed  In  the  petition  originally,  the 
plaintiff,  if  successful  In  the  suit  might  be 
required  to  accept  a  Judgment  for  the  valne 
of  the  UquOTS,  and  It  thes  very  precisely 
stated  the  value  aa  $408.30.  When  plaintiff 
filed  the  amendment  the  situation  had  so 
changed  that  if  the  defendant  should  be 
successful.  It  might  be  required  to  pay  the 
value  of  the  liquors,  and  it  ttien  sought  to 
change  the  averment  as  to  the  value,  and 
fix  it  at  $101,  "and  no  more.**  The  amend- 
ment contains  no  statement  that  the  aver- 
ment in  the  original  petition  was  made 
through  Inadvertence  or  mistake,  and  the 
two  statemfflits  seem  to  have  been  Intention- 
ally made,  'and  the  latter  Just  at  the  nomment 
of  proceeding  to  trial.  The  omelusloa  In 
the  mind  of  tho  court  with  such  a  condition 
of  the  recnrd,  is  not  difficult  to  understand, 
and  it  cntalnly  does  not  appear  that  the 
amendment  should  liave  been  permitted  in 
fttrtberance  of  ^tlce.  Amendments  at 
such  a  stage  of  the  proceedings  are  allowed 
within  the  sound  dinvetloa  of  the  court 
dough  T.  Adams,  71  Iowa,  17,  82  N.  W.  la 
^e  court  Is  vested  with  a  sound  discretion 
aa  to  striking  amendments  from  the-  flies. 
Wyland  v.  Mendel,  78  Iowa.  739,  37  N.  W. 
190.  The  action  of  the  district  court  In 
striking  the  amendmoit  was  not  an  abuse 
of  its  discretion. 

2.  The  facts  as  to  the  Ilqnora  betn^  taken 
from  the  defendant  sheriff  while  In  his 
custody,  by  virtue  of  a  search  warrant,  ap- 
pear conclusively  from  the  record.  These 
facts  bring  the  case  denrty  within  the  nile 
announced  in  Lemp  v.  FuIIerton,  83  Iowa, 
192,  48  N.  W.  1084,  and  Anheuser-Busch 
Brewing  Ass'n  v.  FuIIerton,  (Towa,)  50  N. 
W.  66.  It  Is  true  that  In  this  case,  at  the 
trial  In  the  district  court  these  facts  were 
disregarded,  or  not  noticed,  and  the  cause 
was  determined  on  other  Issues.  In  this 
court,  appellee  urg;es  that,  regardless  of  the 
emm  assigned,  these  facts,  and  the  taw 
applicable  thereto,  control,  and  the  case 
must  be  affirmed.  Appellnnt  irrgea  that  the 
cause  should  be  here  only  upon  the  Issues 
submlKed  to  the  Jury  as  to  which  errora  are 
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assigned.  Why  the  case  was  tried  below 
wltbout  a  reference  to  this  eontroUlng  ques- 
tion we  are  not  Informed.  Wtth  the  state 
ef  the  record,  had  the  attention  of  the  court 
been  called  to  It,  a  verdict  for  the  defend- 
ant staoold  have  been  ordered.  We  notice 
that,  when  the  cause  was  tried  In  the  district 
court,  the  case  of  Lemp  v.  Fnllerton  had  pot 
been  determined  in  this  conrt,  and  the  pres* 
ent  sltnatton  may  be  the  result  of  a  mutual 
mlBapprehension  aa  to  the  law  applicable  to 
the  facta.  However  that  may  be,  such  law 
miKt  control  in  this  case,  and,  should  the 
case  be  reversed  on  some  errors  asslKned, 
the  district  court  must  then  apply  the  law, 
and  enter  Judgment  for  defendant,  and  the 
resnlt  would  be  a  revwsal  because  of  errors 
not  prejudicial.  To  onr  mlDds  the  questloD 
Is  not  a  doubtfol  one,  and  the  judgment  will 
stand  aflhrmed. 


GOODENOW  v.  FMOTT. 
(Supreme  Court  of  Iowa.  Jan.  20,  1884.) 
Vkutdulbnt  Convbtanobs— B11.L  OF  Sum  to 

FaTBBR— COSBIDBBATION— InTBITT. 

A  son  fxecnted  a  bill  of  sale  to  his 
Hibet  tot  pwsonahy  valued  at  S635,  in  coo* 
deration  of  tbe  payni«it  by  the  father  ai 
iDortc9«e3  thereon  for  SM7,  and  tiie  cancella- 
tion of  the  father's  claim  uainit  tbe  son  for 
1640.  Both  father  and  son  knew  that  a  Jadg^ 
oient  creditor  of  the  sob  was  about  to  attemirt 
Ut  collect  tbe  jodsiaeat.  Held,  that  neithar 
father  nor  son  Intended  to  defraud  any  creditor 
of  the  son. 

Appeal  ftom  district  court,  Ida  county; 
Caiarlea  V.  Goldsmith,  Judge. 

Action  to  recover  the  posaesaion  of  specific 
personal  property.  After  tbe  evidence  had 
been  fully  submitted  in  the  district  court,  a 
motion  to  direct  a  verdict  for  the  plalntUt 
was  sustained,  and  Judgment  was  rendered 
In  his  favor.   The  defendant  appeala. 

Ohaztai  S.  MaccMnber,  tor  appdlant  F.  F. 
Klner,  for  appaUee. 

BOBINSON,  J.  The  property  In  oontro- 
-fcniy  coasdsts  of  borsea,  colte,  cattle,  and  bar- 
neat,  of  tbe  alleged  a^^ote  valoe  «f  9686. 
The  plaintiff  claims  to  be  the  unqoalMed  own- 
er of  the  proper^  by  vlrtae  of  a  bDl  of  aaJn 
tbereoC  made  to  hlra  by  Us  son,  F.  B.  Goode- 
now,  on  the  SOtb  day  of  August.  1891.  The 
defoidant  Is  a  constable,  and  claims  the 
r%lit  to  paaaeas  tbe  property  by  virtue  of  an 
exeentlon  Imed  for  the  satiafactkm  of  a 
judgment  In  favor  of  wnilam  Mitchell,  and 
■gnlnt  F.  R.  Goodenow.  The  defendant 
further  claims  that  the  UU  of  sole  on  which 
platntKf  relies  was  given  for  tbe  porpoae  of 
defkisndlng  tbe  creditors  of  the  son,  and  that 
It  Is  fraudulent  and  void.  The  evidence 
shows  that  when  tbe  1>1I1  of  sale  was  made 
tbe  property  was  mortgaged  to  two  persouH 
for  tbe  aggregate  amount  of  $547.18,  and  that 
tbe  soo  was  owing  his  fath»'  $540.  The  conr 
sldcnitkm  of  the  bill  of  sale  was  the  payment 


of  the  two  mortgages  by  tbe  father,  and  tbe 
canceling  of  bis  claims  against  the  bml  The 
value  of  the  property  was  not  much  In  ezeess 
of  $600.  Hence,  the  father  paid  for  It  more 
than  It  was  worth.  At  the  time  the  bill  of 
sale  was  made,  both  tbe  father  and  son  knew 
ot  Hie  Mitchell  Judgment,  and  Ihat  an  at- 
tempt was  about  to  be  made  to  collect  It,  8fl- 
though  no  levy  was  made  under  the  execu- 
tion xmtU  five  days  later.  One  object  the 
partiea  to  tbe  bin  of  sale  designed  to  ac- 
complish by  It  was  to  prevoit  the  eehsure  and 
ftirced  sale  of  the  property.  They  desired 
that  as  much  as  possible  should  be  realized 
(torn  It  for  the  benefit  of  the  creditors  of  the 
son.  It  is  true  that  some  creditors  were  pre- 
ferred to  others,  but  the  son  had  tbe  right 
to  make  such  preferences;  and  the  father 
had  the  right  to  secure  himself,  even  though, 
by  so  doing,  he  hindered  the  collection  ol 
the  claims  of  other  creditors.  But  there  was 
no  evidence  of  an  Intent  on  tiie  part  of  either 
fbther  or  son  to  defraud.  In  a  legal  sense, 
any  of  tide  creditors  of  the  latter,  by  execut- 
ing the  bill  of  sale.  Hie  court,  therefore, 
properly  directed  a  verdict  for  the  plalnttff. 
Its  Judgment  Is  afllrmed. 


EASTEStN  GRANITB  CO.  r.  HBIM  at  bL 
(Sapreme  Court  of  Iowa.   Jan.  20.  18944 

COHTBAOTB— BEBACH— VBSDK— COflTOM. 

LAn  action  for  price  of  goods  'Mtaofae- 
taied  and  sold  U  properly  brouaht  In  tbe  oeantr 
where  the  price  is  to  be  paid,  under  Code,  I 
2S81. 

2.  Under  a  contract  tor  the  erection  of  a 
Bionament,  the  inscription  to  Indnde  torn  linss 
of  taae.  It  is  the  duty  of  the  persons  ordering 
the  monument  to  furnish  the  verae,  and,  fau- 
Ing  In  this,  tbe  contractor  may  omit  the  verse, 
and  recover  the  ctmtract  price,  less  the  cost  of 
the  ioBcription. 

3.  Evidence  that  it  is  usual  to  use  the  Latia 
letter  In  German  inscriptions  on  granite  monu- 
ments Is  admiesible  to  show  compliance  with  a 
eontract  for  erectioil  of  a  granite  monument. 
Inscriptions  thereon  to  be  In  German. 

Appeal  from  superior  conrt  of  Cedar  Rap- 
ids; John  T.  Stoueman.  Judge. 

Action  at  law  to  recover  upon  a  written 
contract  for  the  erection  of  a  monument  1m 
a  oemetery.  Tbere  vras  a  trial  by  jury,  atA 
a  verdict  axid  Judgment  for  the  plaintlft 
DetSendants  appeal. 

Longnevllle  &  McCarthy,  for  appellanta. 
Cooper  &  Grlssman,  for  appellee. 

ROTHROGK,  J.  1.  The  petition  was  la 
three  counts.  In  the  first  count  recovery 
was  demanded  for  the  amount  due  on  the 
written  contract;  the  second  count  was  upoa 
tbe  same  cause  of  action,  but  demanded 
judgment  for  the  sum  named  In  the  con- 
tract, as  "tbe  reasonable  price  and  value  ot 
the  monument;"  and  the  third  count  was 
on  the  same  cause  of  action,  and  judgment 
wu  asked  therein  for  damagev  for  the  al- 
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leged  breach  of  the  contract  This  written 
contract,  upon  which  this  suit  was  brought, 
was  In  these  words:  "EetBteen  Granite  Com- 
pany, Deaiars  in  For^gn  and  American 
Granite.  Address:  Cedar  Rapids,  Iowa. 
$390.00.  Dubuque,  Iowa,  May  27th.  1890. 
In  consldarati(Hi  of  three  hundred  and  nine- 
ty dollars  and  other  considerations,  I  hare 
this  day  bought  of  the  Eastern  Granite  Co. 
a  granite  monument  from  design  'Hall  Drap- 
ed Urn.*  Material  to  be  of  the  best  quali^ 
of  Barrp  granite,  of  the  following  dimen- 
sions aqd  descriptions:  Ground  base  to  be 
In  proportion.  Die,  1-4x1-4.  Total  height, 
eight  fset  The  other  parts  of  the  moon- 
ment  to  be  In  proper  proportion,  and  to  he 
made  and  finished  just  like  design.  Inscrip- 
tion on  die:  'John  Hetm,  bom  Aug.  Ist, 
1830;  died  April  3rd,  1S90;'  including  four 
lines  of  verse.  Inscriptions  all  in  German. 
Said  work,  to  be  erected  of  first-dass  ma- 
terial, and  In  workman-like  manner;  to  in- 
clude family  name  in  raised  letters,  on 
second  base,  and  inscription  In  sunk  letters, 
ou  die;  and  to  be  delivered  and  set  up 
on  good  and  sufficient  foundation.  Said 
foundation  to  be  put  In  by  Eastern  Granite 
Oo.,  In  German  Catholic  Cemetery,  at  Du- 
buque, on  or  before  the  15th  day  of  Sep- 
tember, 1800.  or  within  a  reasonable  time 
thereafter.  And,  when  said  monument  Is 
wected  and  set  up  as  above  specified,  the 
said  Mrs.  Helm  and  son  agree  to  pay  to  the 
sold  Bastern  Granite  Company,  or  order, 
at  Gedar  Rapids,  Iowa,  the  sum  of  three 
hundred  and  ninety  doUam,  with  ten  per 
cent  interest  on  same  from  date  of  erec- 
tion till  paid;  but,  at  the  option  of  the  hold- 
er tiereof,  th^  may  accept,  for  a  part 
or  all  of  said  sum,  bankable  paper,  with  ten 
per  cent  Interest  from  date  till  .paid.  It  is 
further  expressly  agreed  and  understood  by 
and  between  the  parties  hereto,  and  It  Is  here- 
by made  a  part  of  the  consideration  of  this 
contract,  that  the  title,  ownership,  and  right 
to  possession  shall  not  pass  from  the  holder 
hereof  until  this  confract  Is  fully  paid;  and 
If  this  contract  Is  not  fnUy  paid  at  maturity, 
time  being  the  essence  of  this  contract,  the 
boldor  hereof  may,  upon  canceling  and  sur- 
rend^ng  this  contract  to  the  maker,  and 
without  othw  notice,  take  possearitm  of  and 
remove  ssid  monument  from  said  cemetery. 
No  agreement  made  by  the  agent  will  be 
recognised  by  the  said  company  unless  re- 
duced to  writing,  on  the  face  of  this  contract 
No  countermands  or  rescissions  will  be  rec- 
ognised. John  Helm,  Jr.  Agatha  Helm. 
Eastern  Granite  Company.  Par  G.  Sundell, 
Gen.  Agent"  The  defendants  presented  a 
motion  to  the  court  to  strike  out  the  second 
and  third  counts  of  the  petition,  because  the 
defendants  were  residents  of  Dnboque  coun- 
ty, and  the  said  counts  could  not  be  Joined 
witii  the  first  connt,  and  defendants  could  not 
be  held  to  answer  to  the  second  and  third 
counts  In  Una  county,  as  they  dmnonded  a 
Judgment  tot  refiuial  to  perfivm  the  omtnct 


and  tar  damages.  The  motion  was  ovet  ruled. 
This  Is  the  first  ground  of  objection  to  the 
rulings  of  the  court  In  the  trial  of  the  case. 
The  objection  demendii  but  very  brief  consid- 
eration. It  Is  possible  that  the  petltitm  was 
vulnerable  to  an  obji-ction  that  It  set  out  the 
cause  of  action  in  three  counts,  when  there 
should  have  been  but  one.  All  three  of 
these  counts  were  founded  upon  the  written 
contract  The  contract  expressly  provided 
tliat  the  agreed  price  of  the  monument  should 
be  paid  at  Cedar  Rapids,  and,  under  section 
2581  of  the  Code,  action  for  the  price  was 
pr<9erly  brought  in  linn  coun^.  The  Coct 
that  it  was  alleged  in  the  petition  that  de- 
fendants failed  to  furnish  or  de^gnate  the 
lettering  or  verse,  or  a  copy  thereof*  to  be  In- 
scribed on  the  monument  in  no  manner  oon- 
tndled  the  venue  of  the  action. 

2.  The  defendants,  in  th^  answer  to  the 
petition,  sought  to  avoid  the  enforcement  o€ 
the  contract  on  the  ground  that  the  agent  of 
the  plaintiff,  who  procured  the  writing  to  be 
made,  Induced  the  defendants  to  eater  Into 
the  same  by  means  of  cotaln  fUse  and 
fraudulent  representations,  which  were  set 
out  at  Iraigth.  The  d^endants  complain  be- 
cause the  court  sustained  a  m'btlon  In  behalf 
of  the  plaintiff  to  strike  from  the  answer 
the  alleged  fraudulent  representations.  A 
careful  examination  of  these  averments.  In 
connection  with  the  arguments  of  counsel, 
leads  us  to  the  conclusion  that  the  ruling  of 
the  court  was  correct  It  Is  unnecessary  to 
set  out  these  allied  firandolMit  r^resenta- 
tlons.  When  all  are  taken  together,  they  do 
not  constitute  such  £alse  representations  as 
may  be  set  up  as  a  defense  to  an  action. 
They  are  mere  words  of  commendation,  or 
puffing,  or  what  Is  sometimes  called  "trade 
talk."  So  far  as  the  record  before  us  shows, 
the  plaintiff  erected  the  mounment  in  all  re- 
spects as  specified  In  the  contract,  except  In- 
scribing a  vwse  or  text  thoeon.  The  comt 
permitted  the  plaintiff  to  prove  that  the  said 
Inscription  was  not  made  because  the  defend- 
ants failed  to  furnish  copy  for  It;  and  the 
Jury  was  Instructed  that  it  was  the  Antj  oft 
d^endants  to  famish  the  Inscription,  so  that 
It  could  be  placed  on  the  monoment  and  that 
if  the  defendants  fslled  or  refused  to  furnish 
the  vene,  It  was  the  right  of  the  plsintlfl  to 
erect  the  monument  without  the  Inscription, 
and  that,  under  that  state  of  facts,  the  i^oin- 
tur  would  be  titled  to  recoTer  the  contract 
price,  less  the  cost  of  InacriUng  a  verse  of 
(H^inary  lengh  upon  the  monument  It  Is 
claimed  by  counsel  tor  appellants  that  the 
contract  did  not  make  It  the  duty  of  defend- 
ants to  furnish  the  Inscription.  The  omttraet 
should  be  construed  in  a  reasonable  manner. 
Of  course,  the  defendants  were  to  determine 
that  question.  The  plaintiff  had  no  right 
to  do  so.  And  the  contract  could  not  be  an- 
nulled or  rescinded  by  the  mere  failure  to 
furnish  the  inscription.  The  defendants  can- 
not be  allowed  to  use  their  own  default  as  « 
reason  why  the  contract  snonld  not  be  ver- 
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Amned.  The  ertdence  on  tbe  trial  sbowed 
tbat  Qio  sum  of  $10  would  be  foil  compensa- 
tion  for  Inscrlbbig  an  (ndlnarr  verae  on  the 
mommient.  and  the  jai7>  by  tb^  Terdlct, 
deducted  tbat  amount  from  tbe  contract 
lirlce.  The  defendants  claim  tbat  tbe  role 
adc^ted  br  the  court,  la  In  conflict  with  the 
case  of  Scale  Oa.  T.  Beed,  62  Iowa.  SOT,  8 
N.  W.  96.  Tbe  tects  of  tbat  ease  InTdTe  an 
entlrdjr  dtffer«kt  lolnclple,  and  the  case  la 
K»  deariy  dlattngulahaUe  from  this  case  tbat 
we  do  not  think  it  necessary  to  otnuddw  the 
question  fortba. 

3.  It  win  be  observed  tbat  tbe  contract  iiro- 
Tlded  tbat  the  Inacrlptl^m  on  tbe  mtmnment 
sboold  an  be  tn  Oennan.  Tliat  part  of  tbe 
Inscription  wbldi  tbe  plabitlfl  i^ced  oa  the 
sranlte  was  In  German  worda,  bnt  In  tbe 
lAtln  letter.  It  la  dalmed  tbia  la  uvt  tn 
cmnpllance  with  tbe  contract;  but  tbe  coort, 
88  we  think,  correctly  permitted  the  idain- 
tlff  to  prove  tbat  It  waa  nsoal  to  use  tbe 
Utin  letter  m  German  inacrlptions  an  gran- 
ite monnments. 

4.  Ntunoona  othor  objections  to  rulings  of 
tin  court  are  presented  In  argument,  which 
we  do  not  think  of  snfflclent  Importance  to 
reqoire  separate  ocmsldetatkm  at  special 
niaitl<m.  A  full  oonaidcratlim  of  Uw  whole 
record  shows  that  tbe  case  was  fairly  tried, 
and  tbat  a  just  resnlt  was  attained.  Tbe 
WbsAe  defense  appears  to  ns  to  be  an  aaaanlt 
upon  a  vaUd  nmtract,  which  ma  folly  p»- 
fMmed  by  tbe  plaintiff,  except  In  tbe  Im- 
material matter  of  part  of  the  inscription, 
whldi  was  not  made  because  the  defend- 
ants did  not  fdmlah  Ibe  wwda  th^  desired 
to  be  placed  iq)on  tbe  monnnient.  Tbe  jodg- 
ment  of  tbe  superior  court  Is  affirmed. 


FOLEY  T.  SAmVTOtt  et  aL 
(8iipr«Qfl  Gonrt  of  L>wa.   Jan.  20;  1804.) 
SsroiutATioir  or  Exbcctor's  Bo^d  —  EriDBNCS. 

1.  An  executor's  bond  which,  by  mistake, 
fails  to  mention  tiie  name  of  the  estate,  or  the 
person  for  the  administration  of  whose  estate 
the  Instrument  is  given,  may  be  refonned 
so  as  to  Bbow  the  name  of  snch  person. 

2.  Immediately  following  anch  bond  was  the 
ezecntor's  oath  as  executor  of  the  will  of  one 
J.,  sjid  after  the  oath  was  the  sworn  justifica- 
tion of  the  sureties.  The  executor  had  pre- 
-rloosly  been  ai>pointed  temporary  administrator 
of  J.'m  estate,  and  the  snreties  on  hla  bond  as 
executor  were  the  sureties  on  his  bond  as  ad- 
ministrator. Bdd  to  show  that  it  was  for  the 
exeention  of  J.'s  will  that  such  bond  was  giren. 
and  diat  the  anretlea  IntMided  tiiat  the  b«ia 
should  be  given  for  that  purpose. 

Appeal  from  district  court,  Pottawatta- 
mie county;  H.  E.  Deemer,  Judge. 

Action  In  eqnlly  to  reform  an  executor's 
b(Hid,  and  for  judgment  thereon,  against  J. 
A  Hamilton  as  principal,  and  William  Phll- 
UpB  and  John  Roan  as  sureties.  Def^d- 
anta  Phillips  and  Roan  answered,  denying 
generally,  and  specifically  denying  that  they 
signed  the  bond  sued  npMi,  and  denying 
tbat  any  Judgment  was  rendered  against 


Hamilton  In  ftivw  ot  said  estate.  They  al- 
lege, as  an  estoppd.  that  plaintiff  was  guilty 
of  gross  laches  and  neglect  In  not  collecting 
the  claim  sued  upon  from  said  HamUtcm. 
Decree  waa  entered  dismissing  plaintiff's  pe- 
tltlfMi,  and  for  costs.   Plaintiff  appeals. 

John  P.  Organ,  for  appellant   Bmke  ft 

Hewitt,  for  appellees. 

GIVEN,  J.  1.  We  are  entirely  satisfied 
from  the  evidence  that  the  will  of  John 
O'Brien,  deceased,  set  out  as  an  exhibit  to 
the  petition,  was  duly  admitted  to  probate; 
tbat  the  defendant  Hamilton  waa  appointed 
and  sworn  as  executor  of  the  estate  and 
will  of  John  O'Brien;  that  he  entered  upon 
tbe  ttntles  of  said  executorship,  and  on  final 
settlement  was  found  to  be  In  debt  to  said 
estate  In  the  sum  of  $1,282.52,  and  for  9368 
costa,  no  part  of  which  baa  been  paid.  We 
are  equally  well  satisfied  that  the  defend- 
ants Phillips  and  Roan  each  signed  the  in- 
strument sued  upon,  and  that  It  was  ap- 
proved and  filed  as  the  bond  of  J.  A.  Ham- 
ilton aa  executw  of  the  estate  of  John 
O'Brien,  deceased.  It  is  also  entirely  clear 
that  defendant  Hamilton  was  removed  from 
said  executorship,  and  that  the  plaintiff  was 
duly  i^tpolnted  and  qualified  aa  administra- 
tor of  said  estate,  and  Is  qualified  to  pros- 
ecute this  action.  These  condu^ons  being 
mo'ely  introductory  to  the  real  contentions, 
and  bat  lltUe  disputed  In  argument,  It  Is 
unnecessary  tbat  we  aet  out  more  fully  the 
Issues  and  evidence  concerning  them.  We 
are  also  of  the  opinion  that  app^ees  have 
filled  to  establish  their  plea  of  estoppel 

2.  The  <«lglnal  of  the  bond  sued  up<Mi  is 
before  ua.  It  la  upon  a  printed  blank  of  cme 
abeet,  and  la  as  follows:  "Know  all  men 
by  these  preeenta  tbat  I,  J.  A  Hamilton, 
as  principal,  and  John  Roan  and  Wm.  Phil- 
lips, as  sureties,  all  of  the  county  of  Pot- 
tawattamie, in  the  state  of  Iowa,  are  held 
firmly  bound  unto  the  county  aforesaid,  and 
to  all  persons  herein  concerned.  In  tbe  penal 
sum  of  eight  thotisand  dollars,  for  the  pay- 
ment of  which,  well  and  truly  to  be  made, 
we  do  Jointly  and  severally  bind  ourselves 
and  our  lawful  representatives.  Witness 
our  hands  this  3rd  day  of  Aug.,  A  D. 
1884.  The  condition  of  the  above  obliga- 
tion is  such  tbat  whereas,  the  above-named 
J.  A.  Hamilton  waa  by  the  court  appointed 
executor  to  execute  his  last  will  and  testa- 
ment as  afwesaid,  according  to  the  tenor 
effect  thereof,  now,  If  the  aforesiUd  J.  A. 
Hamilton  shall  discharge,  all  and  singular, 
his  duties  as  executor,  and  at  all  times  ren- 
der a  true  account  of  his  doings  In  the 
above  premises  whenever  thereto  required 
by  law,  and  do  all  things  which  are  or  may 
be  hereafter  required  of  him  by  law,  then 
these  presents  to  be  void,  and  otherwise  to 
be  and  remain  In  full  force  and  virtue  in 
law.  In  witness  whereof  we  have  hereunto 
set  our  hands  and  seal,  the  date  above  writ- 
ten.   J.  A.  Hamilton.   John  Roan.  Wm. 
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PliUilpi."  FoIlowlQg  this,  and  upon  the 
same  page.  Is  tbe  oath  of  office,  anbscrlbed 
by  J.  A.  Hamilton,  September  8,  1S64,  as 
executor  of  tbe  estate  "of  John  O'Brien,  de- 
ceoBed."  Upon  the  opposite  Bide  of  tbe  abeet 
la  tbe  affidavit  of  appellees,  made  September 
5,  18S4,  wherein  they  Justify  as  sureties,  and, 
Immediately  following  this,  tbe  clerk's  In- 
dorsement, September  8, 1884,  approving  and 
filing:  the  bond.  This  bond  was  filed  and 
treated  tbrougboui  as  the  bond  of  J.  A.  Ham- 
ilton, executor  of  tbe  estate  of  John  O'Brioi, 
deceased. 

3.  It  will  be  observed  that  this  bond  re- 
cites that  J.  A.  Hamilton  was  "appointed 
executor  to  execute  hJs  last  wlU,"  and  that 
it  Is  conditioned  tbat  he  "shall  discbarge, 
all  and  singular,  his  duties  as  executor,"  and 
that  neither  tbe  name  nor  tbe  estate  of  John 
O'Brien  is  mentioned  in  the  bond,  or  in  any 
part  of  the  Instrument  except  in  the  oath 
of  office.  PlaiDtlfl  asks  a  decree  correcting 
and  reforming  this  bond  "by  inserting  therein 
the  estate  of  John  O'Brien  as  the  beneficiary 
of  said  bond,  and  by  Inserting  in  the  con- 
dition of  said  bond  tbe  name  of  John  O'Brien 
as  the  one  of  whose  will  the  defendant  J. 
A.  Hamilton  was  appointed  executor,"  and 
for  judgment  thereon.  Appellees  cite  author- 
ities announcing  the  famUiar  rule  tbat  tbe 
liability  of  sureties  wlU  not  t>e  extended  by 
implication,  and  that  they  have  a  right  to 
stand  upon  tbe  very  terms  of  their  contract 
It  Is  contended  ttiat  we  may  not  Inquire 
beyond  tbe  face  of  the  bond,  and,  as  It  fails 
to  show  upon  its  face  that  it  is  for  tbe  bene- 
fit of  the  estate  of  John  O'Brien,  deceased, 
plaintiff  Is  not  entitled  to  recover  thereon, 
and  a  court  of  equity  has  no  power  to  re- 
form It  The  rule  stated  la  unquestionably 
the  law.  Courts  may  only  enforce  contracts 
as  the  parties  make  them;  they  cannot 
be  altered,  added  to,  or  tat  en  from.  But 
this  does  not  bar  Inquiry  as  to  what 
tbe  contract  really  Is.  When  the  contract 
Is  ascertained,  then  tbe  rule  applies,  and 
the  contract,  as  ascertained,  ia  enforced. 
In  Field  V.  Schricher,  14  Iowa,  122,  a  case 
in  some  respects  similar  to  this,  the  law  Is 
stated  as  follows:  "And  while  it  Is  true, 
as  claimed  by  appellants,  that  In  construing 
a  paper  we  are  to  look  to  the  paper  ttsetf, 
and  cannot  look  to  surrounding  circumstan- 
ces, to  make  that  uncertain  which  is  plain,' 
it  is  equally  true  that  what  a  contract  means 
Is  a  question  of  law,— that  in  giving  It  a  con- 
struction, the  first  point  is  to  ascertain  what 
tbe  parties  meant  In  arriving  at  this  mean- 
ing, a  few  leading  rules  have  been  estab- 
lished, which  may  be  stated.  Tbe  subject- 
matter  of  the  contract  Is  to  be  fully  consid- 
ered. Equally  Important  Is  It  to  know  tbe 
situation  of  the  parties  and  of  the  property, 
as  also  the  purpose  of  the  parties  In  making 
the  contract,  for  the  purpose  and  intention 
will  be  carried  Into  effect  so  far  as  the  rules 
of  language  and  law  will  permit' "  See, 
also,  Pilmer  t.  Bank,  16  Iowa,  321;  Karroul- 


ler  T.  KrotB,  18  Iowa,  803.  It  1m  »wnwm 
that  there  Is  a  .mlstafee  in  Ibe  reeltatloa  at 
this  bond.  It  Is  l^ally  Impoolbte  that  Mr. 
Hamilton  should  haye  been  appointed  to 
execute  bis  own  wllL  It  Is  equally  manifest 
that  his  appointment  yna  to  execute  the  wHl 
of  some  other  person,  and  that  this  Ixnid  was 
given  to  secure  the  performance  of  that  doty. 
There  is  no  mistake  in  the  sobject-matter  of 
the  bond,  but  in  the  t&noB  by  which  the  par- 
ties nndwtook  to  express  their  agreemenL 
The  rule  as  to  reformation  of  written 
struments  Is  well  stated  In  20  Amer.  A  Eag. 
Enc.  Law,  713.  as  follows:  "When  an  agree- 
ment is  made,  and  reduced  to  writmg,  but 
through  mistake,  Inadvertence,  or  fraud  tte 
writing  falls  to  express  owiectly  the  oo»- 
tmct  really  made,  a  court  of  equity  will  re- 
form the  Instrument  In  conformity  with  the 
real  Intention  of  the  parties."  See,  also. 
Care^  v.  Otmnlson,  66  Iowa,  702,  22  N.  W. 
984.  It  cannot  be  doubted  but  ^t  the  real 
intenttoc  of  the  parties  to  this  bond  was  to 
obligate  tbemselves  to  the  county,  and  to 
all  persons  c<mcemed  In  the  will  which  Ur. 
Hamilttm  was  In  fact  appointed  to  execnte. 
and  that  throng  inadvertence  and  Twiwtiifc*-, 
it  was  named  as  his  will  In  correcting  this 
mistake  in  tbe  bond,  and  making  It  express 
correctly  ttie  real  intention  of  the  parties,  we 
do  not  make  a  contract  ftx-  them,  but  slm^ 
ascertain  that  which  they  made.  Suredes 
are  as  much  bound  by  their  contracts  as  are 
their  principals,  and  We  know  of  no  reaaoD 
why  the  same  rules  nuy  not  be  observed  In 
ascertaining  what  thdr  contracts  are,  as  are 
applied  to  other  persons.  Ovr  conclaslon  is 
that  at  the  suit  of  the  proper  party  a  court 
of  equity  may  reform  this  bond  so  as  to 
make  it  show  tbe  OHrect  name  of  tbe  persMi 
whose  will  Mr.  Hamilton  was  appointed  to 
execute.  With  this  ci»Tectlon,  the  bond 
stands  conditioned  for  tbe  security  of  that 
estate.  Tbe  recent  case  o£  Nelnlnger  v.  State, 
(Ohio,)  34  N.  E.  633,  is.  In  principle,  iden- 
tical with  this  case,  and  fully  Hupports  the 
conduslons  we  have  announced. 

4.  It  only  remains  to  Inquire  whether  It  was 
tbe  will  of  John  O'Brien  that  Mr.  Hamilton 
was  appointed  to  execnte,  and  whether  ap- 
pellees understood  and  Intended  that  this 
bond  was  for  him  as  sndh  executor.  Upoa 
these  subjects  the  evidence  leaves  no  room 
for  doubt  Hamilton  was  never  appointed 
by  that  court  to  execute  any  other  will.  He 
was  previously  appointed  as  one  of  tbe  tem- 
porary administrators  of  O'Brien's  estate,  and 
appellees  were  bis  bondsmen.  Upon  this 
bond  Is  his  oath  as  execator  of  John  O'Brien's 
wllL  It  Is  the  cmly  trand  he  gave  as  sucta 
executor.  It  was  approved  and  filed  as  his 
bond  In  that  estate,  and  under  It  he  was  oom- 
missloned  and  proceeded  to  administer  on 
the  estate.  Appellees  must  have  understood 
and  intended  It  as  Hamilton's  bond  as  execu- 
tor of  O'Brien's  estate,  from  what  had  pre- 
ceded, and  from  his  c^clal  oatb,  that  was  on 
the  bond  when  they  Justified  as  sureties.  We 
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do  not  target  that  to  warrant  a  refonnadon 
of  tUa  bond  the  evidence  must  be  clear  and 
coDTindog.  Such  la  tha  arldence  before  in; 
and  we  think,  deady  entitled  plaintiff  to  a 
•Rfonnatltm  of  the  bond,  and  to  jndgment 
thmon,  aa  prayed.  Tbe  decree  oi  the  dis- 
trict oonrt  la  lercned. 


MANWBLL  T.  BUHLTPraTON.  C.  R.  &  N. 
RT.  CO. 

(SiVMma  Oonrt  of  Iowa.  Jan.  22. 18M.) 

PlUDUtO— l>ir>CnH-VrAlTn--RAIUKUD  Cov- 

pakibb— iHJintm  to  Stock. 

1.  Bnor,  If  any,  In  oremdlnB  a  d«nttrr» 
ta  a  petition,  ii  WMved  by  the  ttng  «f  an  an- 
■wer. 

2.  In  an  action  against  a  railroad  com- 
paoy  for  Injuries  to  stocfc,  the  objection  that  the 
petitiOB  does  not  show  negligence  will  be 
oeesaed  waired  if  not  taken  by  demncrer  tct 
nwticHL  in  ureat.  Brockert  t.  Railroad  Co., 
47  X.  W.  1026,  82  Iowa,  870.  followed. 

8.  A  railroad  company  ia  liable  for  InJarfeH 
to  k(»neB  on  ita  right  of  way.  where  the  horses 
came  onto  the  ri^t  of  way  through  a  gate 
which  It  was  the  eompany'a  dnty  to  keep  dosed. 

Appeal  from  district  court,  Benton  county; 
L.  G.  Klnne,  Judge. 

AcUoa  for  damages  to  plaintiff's  team  on 
defendant'a  right  of  way.  Jodgmait  for 
plalntUT.  and  the  defmdant  appealed. 

J.  C  Leonaxd  and  &  K.  Tsu^,  &»  m»pei- 
lant.   B.  1£  Sharon,  lor  appellee. 

6RAN6BR.  a  J.  1.  Tblm  ease  waa  cnce. 
bcf«e  In  tbta  onul^  and  la  rvoited  in  Hi) 
Iowa,  at  page  «e2,  46  N.  W.  56a  Go  that 
Vpeal  aome  qaaatlma  wen  dti»rmined  'thai 
affect  the  consideration  of  tbe  case  at  this 
time,  tbe  issues  on  the  two  appeaJs  being 
the  aaina.  ^le  pteadlng  Sat  plaintiff,  on 
whkb  taane  waa  Jobwd,  la  a  aabatltutad  ped* 
doa.  The  principal  fkets  aUcged  are  that 
plalntur  waa  tkw  owner  of  a  fair  of  mwes 
tvBBlns  at  larga,  that  aacapad  onto  tbe  right 
of  waj  at  dcfsaAant  thnoagh  an  qpea  sate 
b  tte  fMea  *™*«*"g  tlie  ri^t  of  way,  tnd 
wUle  tbeie  tfa^  wcce  fHghtened  by  a  paaa- 
iBC  tEain.  aa&  can.  Into  a  baited-wtaw  fenoa 
ak«c  tbe  tigbt  of  way,  and  wm  iajmO. 
Tbe  parttenlar  acta  of  daflmdant  oa  which 
noovoT  hi  oooght,  and  the  imly  ones,  ai« 
that  U  "ncglcctod  to  doae  mid  ^te^  and  taU- 
ed  to  maintnbi  a.  fence,  aa  reqalBed  I7  aeo- 
Hm  1289"  Of  Iba  Oodlfc 

2.  At  the  last  trial  In  tbe  dlitilct  coort  tbe 
eanae  was  sabmltted  to  the  conrt  wlttaoot  a 
iDEsr.  n|Mn  a  at^idatlan  lew  a  flndfais  of  facto 
and  concbHtana  at  iam.  Many  of  tbeae  con* 
irtiMiiimi.  tn  view  at  the  qnestlcms  argued  and 
our  coaclaslons,  am  not  important  t»  be  set 
eat  The  foHowlBg  are  among  the  fiadlngs 
at  fad:  "Second,  that,  at  Oie  plaoe  wbcre 
ptalniura  borsfo  eulared  daffandawt's  rtgM 
at  way.  it  bad  tbo  rlfftat  to  tsnce  Ita  right  at 
way,  and  bad  fenced  It;  third,  that  sahl 
horaea  ot  idalntlff  entM«d  said  right  of  miy 
tteon^  a  gate  wbleh  hiid  been  left  opea  by 


some  one  nnknown;  fourth,  that  said  horsee 
were  nmnlng  at  large,  and  not  under  the  ctm- 
trol  at  the  owner,  at  the  time  tbc^  entered  va 
said  xi&A  of  way,  and  escaped  tbereoa 
throng  and  by  reason  of  said  open  gate; 
fifth,  that,  while  OD  said  right  at  way,  one 
at  deftedanf  B  trains  of  cars  ftl^rtened  Oiem, 
by  renaim  at  whldi  bigbt  said  botses  ran 
into  a  barb- wire  fence  which  Incloeed  said 
right  of  way."  Aa  a  oondurton  of  law,  ttm 
eonrt  ftnind  tbe  defendant  liable. 

It  wfll  be  well  to  next  notice  fba  condltlfm 
of  tbe  record  as  W  the  fninatlon  of  the  la- 
soea.  To  the  snbatitated  petition  lliere  waa 
a  demurrer  npon  two  grounds,  the  oonrt  sus- 
taining it  as  to  the  first,  and  orerroUng  it  aa 
to  t3ie  aeoond.  This  waa  followed  by  a  mo- 
tion to  strike  tnm  the  petition,  which  was 
OTMTuIed,  and  this  bjr  another  demrnrer, 
whteb  waa  also  oTanded.  Defendant  then 
took  iasm  by  answer,  after  which  came  the 
atlpnlatlon  and  trial  Defiendant  now  urges. 
In  argument,  tint  tbe  dlstilct  oonrt  ened 
In  Its  rulings  on  both  demurrers  and  the  mo- 
tion to  strfta  TbB  questions  presented  can- 
not be  considered.  If  there  were  errors  in 
tbe  rollnff  refored  to,  they  ware  waired  by 
OiefiUng  of  aa  answer.  Of  tbemai^boldfaiga 
to  tbla  effect,  w»  will  dte  but  a  few.  Bee 
Mean  v.  Taykir,  78  Iowa,  36S,  43  N.  W.  220; 
Ida  Co.  T.  Wooda,  79  Iowa.  148.  44  N.  W. 
247;  Bandfdf  r.  Temi  of  Bloomfield,  77  Iowa, 
60^  41  N.  W.  662;  Pumpbrey  t.  Walker,  71 
Iowa.  883.  S2  N.  W.  88S;  Westptaal  t.  Heo- 
ney,  49  Iowa,  &42;  Too£e  t.  Insurance  Co., 
62  Iowa,  362.  17  N.  W.  6B3;  Stnlth  t.  Pow- 
el,  6S  Iowa,  216.  T  N.  W.  600. 

3.  Defendant  qnotea  the  second  and  tSdrd 
flndhigB  of  fiiet,  and  nrgea  that  Oieb'  iQgal  ef- 
fect Is  to  entitle  it  to  a  rerersal,  and  an  ord«r 
for  a  ^dgment  In  its  farw.  Tbe  argument 
then  deals  with  the  auffldeocy  of  the  peHtlou 
tn  not  pleading  facts  showing  negligence  or 
ft  want  of  fmoe.  It  should  be  understood 
that,  with  tbe  condlUon  of  the  record,  we  do 
not  go  to  the  petltkm  to  know  If  It  atatea  a 
catise  of  action,  for  wherein  it  may  be  de 
fectiye  tn  that  respect  the  defect  is  walyed  by 
a  failure  to  test  Its  snffldency  by  dmnrra. 
These  particular  objections  to  the  petitloD 
were  not  presented  In  the  demurrers  referred 
to  in  tbe  other  division  of  tbe  opinion,  and. 
If  it  ahotttd  be  conceded  tlut  they  conatttute 
material  defects,  they  must  now  be  treated 
aa  waived,  and  ttie  petUon  aa  stating;  tot  tbe 
purposea  of  tba  caa^  a  cause  of  action. 
Frentreaa  t.  Mobtey,  10  Iowa,  4Sa  In  that 
caae  It  is  said:  *The  defendant  having  tak- 
en Issue  upon  the  allegattona  of  the  pettttoD, 
admitted  thoreby  that  they  amstltated  a 
eanae  of  aetton."  It  has  beoi  repeatedly  belil 
tliat  defects  in  a  pleading  are  waived  by  a 
failure  to  attack  tbe  same  by  motloa  or  de- 
murrer. See  Broctatv.  Railway  Ga,  82  Iowa. 
370,  47  V.  W.  1026,  08  dhwtly  In  point,  and 
Unden  v.  Green.  81  Iowa,  363. 40  M.  W.  1108. 
It  Is  to  be  understood,  then,  that  a  recorcrx 
could  be  had  on  the  averments  of  the  peti- 
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tion  If  snstalned  by  the  proofs.  To  waive 
the  pleading  of  a  material  fact  is  to  consent 
that  It  need  not  be  established  as  a  condition 
precedent  to  a  right  of  recovery.  As  we  hare 
aold,  the  only  facts  pleaded  against  the  de- 
fendant are  that  It  neglected  to  dose  the 
gate,  and  failed  to  maintain  a  fence.  The 
court,  In  its  findings,  adhered  to  the  issues, 
and  found  that  it  had  fenced  its  line,  and  that 
a  gate  therein  had  been  left  open  by  "some 
one  unknown,"  tbrou{^  which  the  horses  en- 
tered  onto  the  right  of  way.  The  court  must 
bare  found  the  defendant  liable  because  of  a 
neglect  to  close  the  gate  after  it  was,  by 
some  one,  left  open,  and  that  Is  the  precise 
ground  upon  which  recovery  was  sought 
It  (s  not  for  us  to  s&y  whether  or  not,  In  law. 
It  is  sufficient,  as  we  are  urged  to  do,  tot  it 
Is  now  too  late  to  present  the  questiMU  The 
defect.  If  any,  Is  waived.  The  evidence  is 
not  In  the  recwd,  and  we  assume  the  facta, 
as  found,  to  have  support.  Under  the  Issues, 
U  It  appeared  that  the  taones  were  Injured 
because  of  defMidant's  neglect  to  (dose  the 
g&te.  It  became  liable.  The  pleadings  con- 
cede an  obligation  oa  the  part  of  d^endant 
to  look  after  the  gate,  or.  In  other  words, 
they  admit  Its  liability  tor  a  neglect  to  close 
It.  Hie  trial  was  to  determine  the  fact 
The  district  court,  in  Its  conclusions  of  law, 
■omits  any  finding  as  to  legal  liability  of  de- 
fendant to  keep  the  gate  dosed,  treating  It  as 
a  propositi<Hi  not  Involved  In  the  case  nnder 
the  Issues.  In  fact,  the  proposition  does  not 
seem  to  have  been  one  of  contention  In  the 
district  court  Und^  the  Issues  and  the 
facts  as  found,  the  defendant  was  clearly 
liaUe.  The  proposiUtm  <a  the  llabUlty  of  the 
defoidant  for  a  neglect  to  close  the  gate  Is 
■more  elaborately  argued  under  an  assign- 
ment of  errw  in  the  refusal  of  the  court  to 
sustain  a  moticHi  to  vacate  its  Judgment  The 
torogfAng  consideratkms  are  decisive  of  that 
branch  of  the  argnmoit,  and  It  calla  for  no 
fnrUier  attmtkm.  The  Judgment  Is  afflrm- 
■ed. 


AT.IIANDT  V.  CHICACMJ.  M.  A  ST.  P.  RY. 
CO. 

(Sapreme  Court  of  Iowa.  Jan.  22,  1S&4.) 

Mastss  AMD  SiBv&iTT— ACTioir  BT  Ehplote  fok 
Pbrbonal  Injdriu  —Vies  Frikcipal  —  Ntou- 

aSKOI— IneTRUCTIONfl. 

1.  In  an  action  by  a  bridge  carpenter 
against  a  railroad  compaDT  for  injuries  caused 
by  a  train  striking  a  maol  iTing  on  the  bridg& 
and  throwing  it  against  plaintiff,  it  appeared 
that  a  rule  of  the  company  reQuired  the  fore- 
man of  the  bridge  gang  to  display  signals,  so 
as  to  warn  engineers  on  approachlas  trains  that 
persooa  were  working  on  the  bndge,  "when 
any  work  is  to  be  doae  which  will  render  the 
■trade  unsafe  or  Impassable,  or  unsafe  for 
trains  at  their  usual  rate  of  speed;"  bat  the 
work  being  done  in  this  case  did  not  make  the 
track  impassable  or  dangerous.  Held,  that  it 
was  error  to  submit  to  the  Jury  the  question  of 
the  forman's  negligence  In  not  dlsptaying  such 
aiguals. 

2.  The  petition  alleging  no  negllgmee  of 


the  foreman  except  in  failing  to  display  Uie  sis- 
nals,  and  there  being  no  evidence  of  nt^- 
gence  in  tliat  respect,  It  was  error  to  charge  that 
if  the  injury  was  the  result  of  his  negugen'— . 
either  alone,  or  combined  with  that  of  liu 
coemploye,  defendant  was  liable,  if  plaintiff  wa^ 
free  from  contributory  negligence. 

3.  Where  in  such  case  there  was  no  evi- 
dence that  the  engineer  discorered,  or  by  the 
eserciae  of  ordinary  care  he  could  have  dis- 
covered, that  plaintiff  was  in  peril  when  the 
train  approached  the  bridge.  It  was  error  to 
cliarge  that  though  plaintiff  was  negligent 
that  would  not  prevent  recovery  if  the  engmew 
discovered,  or  by  the  exercise  of  ordinary  care 
could  have  discovered,  the  ne^igent  ^tnatioB 
and  peril  of  jdalntiff,  and  failed  to  make  use 
of  the  means  in  his  power  to  prevent  the  in- 
Jury,  and  tlie  injury  was  caused  andi  £»Q- 
nre. 

Appeal  from  district  ooort,  Unn  ooDBty; 
J.  H.  Preston.  Judge. 

Action  to  recovOT  for  injuries  alleged  to 
have  been  caused  by  negligence  on  the  part 
of  defendant.  There  was  a  trial  by  Jury, 
and  a  wdlct  and  Jodcment  for  plaintiff. 
The  defendant  appeals. 

Mma  ft  Keeld>,  tat  appellant  Bldcel, 
GiDCfcer  &  Christie,  for  appellee. 

ROBINSON,  J.  On  the  28th  day  of  April, 
1890,  the  plaintiff  was  in  the  employmrat  ot 
defendant  as  a  bridge  carpenter,  and  warn 
working  on  a  Ividge  In  Its  line  of  rallwar  a 
short  distance  east  of  tiie  sta1i<m  of  Atkins. 
While  so  engaged,  a  sto^  train  AppntuibeA 
from  the  west  A  warning  was  given  to  the 
mea  working  on  Hie  bridge,  and  the  plaintiff 
and  ottam  left  it  to  cleu  tiie  my  tar  the 
train,  ^niroafl^  oversl^t,  a  spike  maul  was 
left  on  the  bridge,  and  was  Btnuk  by  tbe 
train,  and  was  thrown  a  distance  of  40  or  SO 
feet  against  the  right  arm  oi  plaintiff,  wbtcb 
it  bn^  thus  canslng  the  Injuries  for  wlildi 
he  seeks  to  recover.  Tbe  petition  allies 
that  the  accident  was  caused  by  the  negli- 
gence of  defendant  in  the  foUowtng  partkm- 
lars:  (1)  That  Kdler,  the  foreman  who  had 
diarge  of  the  workmen  at  tbe  bridge,  neg- 
lected his  duty  in  not  dlq>laylnA  at  a  pn>p- 
a  place,  stgnala  to  warn  engtneen  and  €iaur 
employes  of  approadiii^  trains  of  the  tact 
that  work  was  being  done  on  its  track  and 
bridge,  so  tlmt  the  oiglneers  and  trainmen 
might  give  warning'  to  the  men  engaced  la 
such  work,  and  so  control  the  train  as  to 
enable  the  men  to  remove  their  tools,  and 
leave  the  trade,  before  tbe  train  athoDld  readi 
them.  (2)  That  defendant  Called  to  ran  tbe 
train  at  a  proper  rate  of  speed,  and  in  ac- 
cordance  with  its  general  rule,  and  failed  to 
give  pn^>er  signals  of  its  ap^oach,  sad  ncg- 
Ugentiy  ran  the  train  at  the  rate  of  from  % 
to  40  miles  an  bonr,  when  It  should  have 
been  run  aE  tbe  rate  of  bnt  6  miles  an  hour. 
^  niat  tbe  engines  of  the  train  was  negU- 
gent  In  not  using  the  means  at  his  com- 
mand to  slacken  the  speed  of  the  train,  and 
In  falling  to  give  snffldent  warning  of  Ita 
approach. 

1.  The  court  submitted  to  the  Jury  the 
;  qoostton  of  Kellor's  negligence  In  not  dlo- 
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plaring  signals  at  a  sufficient  distance  from 
the  bridge  to  warn  the  engineers  and  train- 
men ot  an  approacblng  train  tliat  peraona 
were  working  on  ttie  bridge,  In  order  that 
signals  of  die  approach  of  the  train  might 
hare  been  given  to  the  workm^  in  due 
time.  In  aabmittlng  that  question  we  think 
the  court  erred.  It  Is  not  shown  that  it  was 
the  duty  of  Keller  to  signal  the  engineer  and 
trainmen.  A  rule  of  defenOant  required  Qiat 
such  signals  be  given  "when  any  work  Is  to 
be  done  which  will  render  the  tnck  unsafe 
or  imi)assable,  or  unsafe  tor  trains  at  their 
osual  rate  of  speed."  But  It  Is  not  shown 
that  such  a  condition  existed  In  this  case. 
*rbe  work  Eeil^  and  his  men  were  engaged 
In  doing  was  "surfacing"  the  bridge.  A 
part  of  It  was  too  low,  and  some  of  the 
stringers  were  raised  bj  means  of  Jack- 
screws,  and  pieces  of  boards  less  than  an 
inch  In  thickness  were  placed  under  them. 
Hie  work  on  the  bridge  did  not  make  the 
track  Impassable,  or  wax  dangerous.  It  was 
not  customary  noc  required  by  the  rules  of 
defendant  In  such  cases  to  signal  approach- 
ing trains,  nor  to  slacken  their  speed,  bat  it 
was  the  du^  of  the  workmen  to  clear  the 
track  tor  the  trains.  That  was  a  usage  well 
known  to  plniutifF,  who  had  been  engaged  In 
bridge  work  for  the  defendant  for  more  than 
a  year  at  the  time  of  the  accident  lliere- 
fore.  no  n^ligcaace  on  the  part  of  Keller  was 
shown. 

2.  The  court  charged  the  jury  as  follows: 
"If  yoa  find  from  the  testimony  that  at  the 
time  the  plalntlft,  Aurandt,  received  bis  In- 
Jury,  be  was  working  under  the  Immediate 
supa*vi8lon  and  direction  of  a  foreman  hav- 
ing foil  contn^  and  management  ot  the 
work  In  which  he  was  engaged,  Invested 
witb  power  to  sopervlae  and  direct  the  oper- 
atkms  of  the  servants  under  him,  and  with 
anthMity  to  employ  or  discbarge  them,  Qicn 
yon  are  Instructed  that  the  said  foreman  was 
a  vice  principal,  and,  while  working  within 
the  sc<^  of  his  authority,  bis  negllgeDce, 
If  any  yoa  so  find,  was  the  negligence  of  the 
defendant  company;  and  If  you  furtlier  so 
find  tbat  the  Injury  complained  of  was  di- 
rectly or  iH^xlmately  caused  the  com- 
bined negligence  of  the  said  foreman  and 
■one  of  said  Anrandt's  coouployes  engaged  In 
wocUnc  oa  the  tnidge,  or  by  the  sole  negli- 
gence of  the  said  foreman,  and  that  said 
Aurandt  wss  free  from  contributory  negli- 
gence, then  the  plaintiff  Is  entitled  to  recov- 
er, and  your  verdict  will  be  for  the  plain- 
tiff." The  petition  does  not  allege  that  the 
fweman  was  guUty  of  any  negligence  ex- 
cept in  falling  to  signal  api^wLCbtng  trains, 
and.  as  there  was  no  evidence  of  negllgmice 
in  that  respect,  thae  was  no  question  of 
negligence  In  that  or  other  matters,  whetbw 
he  acted  alone  or  with  another,  to  submit  to 
the  Jury,  and  the  paragnph  quoted  sboald 
not  bave  been  given. 

8.  The  appellant  complains  of  the  ninth 
paragraph  at  the  charge^  which  is  as  follows: 


"(9)  If  you  are  satisfied  fnmi  the  evidence 
that  plaintiff  did  not  use  ordinary  and  rea- 
sonable care  In  gathering  up  the  tools,  and 
getting  out  of  the  way  of  said  train,  still 
this  would  not  prevent  a  recovery  by  plain- 
tiff If  you  further  find  from  the  evidence 
that,  notwithstanding  the  said  negligence  of 
plaintiff,  the  engineer  of  said  train  discov- 
ered, or  by  the  exercise  of  ordinary  and 
reasMiable  care  upon  his  part  should  have 
discovered,  the  negligent  situation  and  peril 
of  plaintiff,  and  thereafter  failed  and  neg- 
lected to  use  ordinary  and  reasonable  care 
to  make  use  of  the  means  and  appliances  in 
his  power,  and  tmder  his  control,  to  so  run 
his  engine  and  train  as  to  prevent  injury  to 
the  plaintiff;  and  If  you  so  find  that  he  so 
failed  to  use  said  care  after  such  discovery, 
and  by  reason  of  such  failure  plaintiff  sus- 
tained Injury,  then  he  will  be  entitled  to  re- 
cover." This  should  not  have  been  given. 
There  was  no  evidence  that  the  en^neer 
discovered,  or  that  1^  the  exercise  of  ordi- 
nary care  he  could  have  discovered,  that 
plaintiff  was  In  peril  when  the  train  ap- 
proached the  bridge.  It  Is  not  claimed  that 
he  should  have  seen  the  spike  maul,  and  slack- 
ened the  speed  of  the  train  on  that  account; 
and,  so  far  as  he  could  have  observed  as  the 
train  approached  the  bridge,  the  plaintiff 
had  seen  the  train,  and  had  placed  himself 
in  a  place  of  safety  t>eyond  It,  and  on  one 
side  of  the  track. 

4.  In  view  of  the  conclusions  announced, 
it  is  unnecessary  to  determine  other  ques- 
tions discussed  by  counsel.  For  the  errcM* 
p<^ted  out  the  Judgment  of  the  district 
court  la  revwsed. 


HBAD  St  aL  V.  NBWOOBCB  et  aL 
(8ivr«ne  Court  of  Iowa.  Jan.  10^  1894) 
JtmoMBST— Batistaotioit  bt  Uistaxb— Errsor 

ON  LlBX— KStHSTATBHSllT. 

Bxecntions  were  Issued  on  Judgments,  un- 
der which  the  homestead  of  the  judgment  debt- 
or was  sold,  and  the  judgments  were  satis- 
fied of  record.  Thereafter,  the  Judgment  debt- 
or had  the  levy  and  sale  set  aside,  and  subse- 
qnently  the  Judgments  were  ranatated.  Hdd, 
that  one  pnrchaBinir  a  mortgage  on  other  land 
of  the  Jndgment  debtor  after  the  levy  and  sale 
of  the  homestead,  and  before  the  reinstatement 
of  the  judgments,  was  not  affected  hy  the 
Judgments. 

Supplemental  opinion  on  rehearing.  For 
former  report,  see  53  N.  W.  118. 

ORANGER.  C.  J.  Appellants,  In  their  pe- 
tltltm  for  a  reheariiu;,  presoit  the  question 
of  the  cMTectness  of  the  opinion  in  holding 
them  guilty  of  laches  In  their  proceeding  to 
reinstate  the  Judgments  that  were  satisfied 
on  the  1st  of  June,  1888.  It  Is  said  in  the  pe- 
tltl<m  that  there  Is  a  mistake  as  to  dates  that 
may  have  led  the  court  to  a  mistaken  con- 
d.usIon.  It  will  be  seen,  by  rcfert-nce  to  the 
opinion,  that  the  court  was  In  doubt  ns  to 
the  precise  date  of  the  order  setting  aside 
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ttae  sale  Outt  led  to  the  entir  <^  aatlsflactton 
of  the  Jndffments,  It  being  there  stated,  "It 
does  not  apt^oir  vhw  the  motloa  was  filed, 
nor  wh&n,  after  January,  iSQO,  term,  said 
sale  and  levy  were  set  aside;"  and  the  time 
In  the  (^inlmt  Is  fixed  as  about  April  28th. 
Appdlants  now  call  attention  to  the  fact 
that  the  abstract  is  Incmee^  and  that  the 
words,  "aftw  Febmair,  1880;  term,"  shoold 
read  "at  the  Fetunary,  1800,  term,"  and  tt 
Is  said  that  the  exact  time  was  February 
25th.  It  is  also  nrged  that  the  pleadings 
do  not  prt^rly  present  the  questlMi  of  an 
estoppd.  We  wen,  of  course,  Jnstlfled  In 
emisldaing  the  case  with  the  tacta  as  they 
appeared  In  the  record.  Howero*,  taking 
the  reowd  as  claimed,  and  disregarding  the 
thecwy  ot  ladies,  we  do  not  see  how  a 
dlffermt  result  la  to  be  arrlred  at.  Our 
reasoning  will  be  mwe  Intelligible  if  we 
briefly  summarke  the  facts  in  connection 
with  it  Defendants'  jndgmtnts  were  ob- 
tained In  November,  ISSa  Bzecothms  were 
taken  thereon,  and  the  homestead  of  the 
Judgment  debtor,  being  land  ottiet  than  that 
oomed  by  the  mortgage,  was  sold  June  1, 
1889,  and  the  Judgments  satisfied  of  record. 
In  Norembw  thereafter,  the  Judgment  debt- 
or, Mrs.  NewcfHnb,  fatstltutea  proceedings  to 
hare  the  levy  and  sale  set  aMe,  and  on 
the  SSth  oi  Febmary,  3880;  an  ord^  was 
entered  setting  aside  the  levy  ond  sate.  At 
the  April  term,  1890,  of  the  court,  a  motion 
was  filed  to  reinstate  the  Judgments,  which 
was  granted.  On  tiie  11th  of  March,  1890, 
between  the  times  of  setting  aside  the  lery 
and  sale  of  tiie  hcHDestead  and  the  r^< 
statement  of  the  Judgments,  the  plnlntlff 
firm  purchased  the  UKutgage  in  question, 
and  afterwards  Instituted  this  proceeding  to 
fwedoBe  the  same,  making  the  appdUnts 
Boyd  ft  Oaoghlin  parties  defendant  These 
facts  present  the  otmdltion  of  the  llois  as 
they  appeared  when  phUntUT  obtained  the 
mmrtgage,  and  we  think.  Independent  of  the 
quesfiUHi  of  laidusi  it  had  a  right  In  good 
fUth.  to  tOj  on  the  tects  as  they  appeared 
of  record.  It  win  be  remembered  that  ap* 
pdlants  were  the  pwtles  tibat  brought 
about  the  condition  of  the  reoord  on  which 
plaintiff  rdled.  While  tt  was  the  duty  of 
plaintiff*  In  making  its  purdisse,  to  take 
notice  of  the  puUlc  records,  as  they  Indi- 
cated the  condition  Vt  the  lands  corared 
the  mortgage,  it  was  not  required  to  take 
notice  of  the  record  ooudttlon  of  other  real 
estate,  not  presumably,  affecting  such  lands, 
In  the  absenoe  of  notice  to  that  effect  At 
the  time  the  mortgnge  was  purchased,  there 
were  no  Judgment  U«ib.  The  only  rights  ap- 
pellants had  were  those  In  actl<m  to  create 
or  rrinstate  Judgments.  Plaintiff  was  not 
required  to  take  notice  of,  or  anticipate, 
such  a  right  or  such  iHnceedlngs.  It  seems 
to  US  to  be  an  undoubted  legal  proposition 
that,  as  to  third  persons  without  notice,  the 
entry  of  the  satisfactlw  of  the  Judgments 
was  a  suspension  of  the  ll«is.   In  othw 


words,  as  to  such  partial,  thm  were  no 
llaui.  Had  plaintiffs,  during  that  p«lod, 
taken  a  new  m<H*tgage  to  secure  an  inresb 
mmt,  relying  opon  the  records^  its  right  to 
ivotectlim  would  not  h«>  questioned.  The 
difference,  and  the  only  one,  Is  that  it  mado 
the  Inrratment  In  a  former  secntlty  that 
from  the  record.  It  had  a  rl^  to  beUer* 
was  a  first  IUsl  It  is  urged  that  appdlanto 
were  not  In  fault  the  satlsfectlon  of  the 
Judgments,  because  they  honestly  beUeved 
tlie  sale,  of  the  other  land  was  Talld.  In  a 
very  important  sense,  they  were  not  In  fault; 
that  Is,  they  made  only  an  hcnest  mistake. 
But  such  mistakes  often  lead  to  legal  liabili- 
ties or  losses.  The  same  may  be  said  of 
idalntiff.  In  making  the  luTestment  It  was 
not  In  fiiult  Appcllnnts*  mistake  mtalla  up- 
on one  of  the  parties  a  loss.  Under  the  fii- 
miUar  rule  stated  in  the  opinion,  tt  lAiould 
be  the  party  causing  it  where  both  are  in- 
nocent As  to  ottier  points  discussed,  we  are 
content  with  the  reasoning  of  the  f  >rmer 
vfilBiaa,  and  the  omduslfm  tiiereln  an- 
nounced is  adhered  to.  Affirmed. 


CITIZENS*  STATE  BANK  t.  OOUNOHi 
BUJFFS  FUEL  CO.  et  aL 

(SBprene  Ooort  of  lorn.  Jan.  18;  1894.) 

OAmyiBBHBRT  —  TsSTlllO  VuiDrTT  <W  CBATTK, 
MORTOiei— LUBILRT  OV  GaENISKW— iRaTBVO- 
TIOM8— AB8TB10T  OB  APTUI/— FAHAISB  TO  PlXA 

1.  Tb»  creditMB  of  a  ohattel  mortgagor  mmj 
test  the  validity  of  the  mortgage  1»  the  gar* 
nlshmeat  of  one  who  is  In  posaesslon  of  the 
mortgaged  prop»ty  at  the  agent  of  the  mort- 
gagee. 

2.  The  role  that  the  garnlBbee'e  liability  to 
the  priacipal  defendant  is  the  measure  of  his 
llabinty  to  a  creditor  of  the  defoidant  haa  no 
application  to  a  ganishee  who  holds  property 
of  the  defendant  under  a  fraudulent  tvanafer 
from  him. 

8.  Where  tibe  iunea  In  garnishment  proceed- 
ings are  only  those  between  ^olntlff  and  the 
garnishee^  an  Instmctkm  calling  the  ^rnishee 
"defendant"  li  harmleu  error. 

4.  Id  garnishment  proceedings,  error  cannot 
be  predicated  on  the  refasal  to  submit  inter- 
rogatories that  related  to  mattws  as  to  wUcA 
ture  was  no  controTorsy. 

B.  ^oogh  the  poBsession  of  the  garnishee 
In  proceedings  to  test  the  TalMIty  of  a  chattel 
mortgage  executed  by  the  principal  defradant 
was  onv  that  of  agent  of  tnc  mortgagee^  saHi 
fact  wiU  not  reliere  him  from  garalshmenU 
where  the  mortgage  was  executed  to  defraud 
creditors,  and  ute  garnishee  knew  sach  fact 
whea  he  took  ponacBaon  of  the  pn^erdr. 

6.  A  motion  to  strike  out  appellee  a  amend- 
ed alHstract  and  argument  on  appeal,  on  the 
ground  that  they  were  not  filed  wiuin  the  time 
required  by  the  court  rales,  ihould  be  OTorraled, 
where  the  submisdoQ  of  the  cause  waa  not  de- 
layed by  inch  failure,  and  the  amended  abatract 
contained  matters  which  ahoold  hare  been  set 
oot  in  appeIlBnt*a  abstract 

Appeal  from  superior  court  of  Council 
Bluffs;  J.  B.  F.  McGee.  Judgfc 

L.  R.  Bolter  &  Sons  and  BCynstsr  tt  Lendt. 
tor  appcUiint  Barl  *  UcGabOL  for  appd- 
lee. 


Digitized  by 


loira.) 


CITIZENS'  STATE  BANK  e.  COUNCIL  BLUFFS  FUEL  CO- 


445 


KINNE,  J.  1.  Plalutur  begAn  an  action  by 
attacbment  Id  the  lower  court  agalnat  de* 
feodant,  and  garnished  C.  F.  Luce  as  a 
supposed  debtor.  The  garnishee  answered, 
denying  any  indebtedness  to  defendant,  aver- 
ring that  he  owed  it  no  money  or  property, 
and  that  he  did  not  have  In  bt«  poesession 
w  under  his  control  any  property,  rights,  or 
credits  of  d^endant,  that  he  knew  of  no 
debts  owing  to  the  defendant,  or  iffoperty, 
rights,  or  credits  belongtng  to  it,  and  in 
the  control  or  possession  of  others.  He  fur- 
ther stated  that  he  lud  bad  in  his  poBsea- 
■ion  property  that  formerly  belonged  to  the 
defendant;  that  he  took  it  under  and  by 
virtue  of  a  chattel  mortgage  executed  by 
defendant  to  Mrs.  M.  M.  Seckel;  that  he 
adTortiaed  and  sold  said  property,  aa  pro- 
Tided  In  tbe  mortgage*  and  applied  the  pro- 
ceeds of  sale  on  the  mortgage  debt  PlAintUT 
filed  a  pleading,  controverting  the  answer  of 
the  garniabee,  In  which  It  averred  that  said 
Ixice,  when  garnished,  had  in  hla  possession 
personal  property,  consistlcg  of  coal,  lime, 
hair,  wood,  and  other  property.  Including 
book  accounts  and  notes,  belonging  to  de> 
fendant,  of  more  than  93,000  In  value;  that. 
rabaeQUMit  to  sold  garnishment,  said  gar^ 
nisliee  converted  said  property  by  a  pre- 
tended sale  thereof,  applying  tbe  proceeds 
to  bis  own  use;  that  in  the  receipt  of  said 
property,  prior  to  said  garnishment,  said 
Lnoe  and  defendant  were  acting  Jointly  with 
faitent  to  hinder,  delay,  and  defraud  defend- 
ant's creditors;  tluit  a  chattel  mortgage,  exe- 
cuted by  defendant,  and  under  which  Luce 
claimed  to  have  taken  possession  of  the 
property,  was  fraudulent  and  void,  having 
been  executed  with  Intent  to  hinder,  delay, 
and  defrand  plaintiff,  a  credltM  of  defendant, 
and  tlw  alleged  sale  was  a  part  of  aaid  fraud- 
ulent  acheme.  The  garnishee  filed  an  answer 
to  thJa  pleading,  wherein  be  averred,  la  aub- 
■tancew  that  the  property  taken  1^^  him  was 
taken  aa  the  agent  of  M.  M.  Bei^d,  by  vlrw 
tne  of  tbe  mwtgaffe  hmtoAve  mentioned; 
that  by  virtue  thereof,  he  bad  taken  poeseo- 
^n  of  it  in  her  name,  prior  to  being  anred 
as  ganUdhee,  and  tliat  be  dlapoeed  of  aaid 
property  under  the  direction  of  the  Toort- 
gagee,  and  in  aceord  with  the  conditions  of  tbe 
mortgage;  thai  he  had  no  personal  interest  In 
tbe  property,  and  no  power  to  postpone  or 
delay  Its  sale;  that  the  entire  pioceeda  of 
aaid  sale  were  received  by  the  mortgagee* 
and  ankltod  in  sadstactlcoi  of  her  mortgage; 
that,  prior  to  said  garnishment,  plaintiff  had 
knowledge  of  aaid  mortgage,  that  It  was 
unpaid,  and  that  garnishee,  as  agent  for  the 
mortgagee,  was  about  to  take  poaaeaalon  of 
and  oell  the  property,  yet  took  no  ateps  to 
prevent  the  same.  On  the  issues  thus 
fbrmed,  the  cause  was  tried  to  a  Jury,  which 
found  a  verdict  against  the  garDlsbee,  from 
which  he  alone  appeals.  Appellant  excepted 
to  certain  evidence;  to  the  action  of  the 
cnnrt  in  refoalng  Inatructlon  asked,  and  to 
inatntctlon  jclven  by  tbe  court;  to  the  re- 


fusal of  tile  court  to  submit  Intwrogatorlea 
asked  by  garniabee.  and  to  tbe  submission  of 
Interrogatories  by  tbe  court  to  tbe  Jury;  to 
the  overruling  of  his  motion  In  arrest  of  Judg- 
ment, and  for  a  new  trial,  and  for  Jndgment 
In  favor  of  said  garnishee. 

2.  It  la  Inaiated  that  the  remedy  of  a  cred- 
itor of  an  allefed  fraudulent  chattel  mort- 
gagor, who  derires  to  tcfrt  tbe  validity  of  tbe 
mortgage,  la  either  by  a  proceeding  in  equi- 
ty to  set  aside  and  cancel  tbe  mortgage,  or 
in  tbe  manner  pointed  out  by  chapter  117, 
Acts  21st  Gen.  Assem. ;  that  such  creditor  has 
no  right  to  test  the  validity  of  the  mortgage 
by  garnishment  proceedings.  Chapter  117, 
Acts  2lBt  Qen.  Assem.,  provides  a  mode  for 
taldng,  on  ezecntl<m  or  by  attachment,  mort- 
gaged personal  {voperty,  by  tender  or  de- 
posit of  the  amount  of  the  mortgaged  debt 
It  also  provides  for  amteatlng  the  amount 
due  upon  the  mortgage.  Than  is.  however, 
nothing  in  said  chapter  tbat  undertakes  to 
limit  the  right  of  a  creditor  of  a  mortgagw, 
when  tbe  mortgage  is  alleged  to  be  fraudu- 
lent, to  the  remedy  thereto  provided  to  de- 
termine tbe  fraudulent  character  of  the  mort- 
gage. That  such  waa  not  the  legislative  In- 
tent Is  alao  dear  from  tbe  reading  of  section 
4  (tf  said  act,  which  provides:  "But  nothing 
contained  In  this  act  shall  In  any  way  affect 
tbe  right  of  any  creditor  to  contest  fcnr  any 
reaaon  the  validity  of  such  mortgage."  Here, 
then,  the  purpose  of  tbe  l^^ature  to  pre- 
aerre  to  creditors  all  rights  they  possess  be- 
fore tbe  passage  of  the  act  as  to  testing  the 
fraudulent  character  of  the  instnuneaxt  Is 
made  manifest  Tbe  purpose  of  tbe  act  waa 
not  to  contrcd  tbe  ri^t  of  creditora  to  at- 
tack a  fraudulent  m<Mrtgage,  but  rothw  to 
enlarge  the  rights  of  crediton  by  providing 
a  way  by  which  an  execoticm  or  attachment 
might  be  levied  upon  mortgaged  property, 
regardless  of  tbe  character  of  the  mortgage. 
Prlcor  to  the  passage  of  this  act  chattd  prop- 
tfty  in  tbe  bands  of  the  mortgagor,  wlUi  tbe 
right  of  poaeesalcm  In  tiie  mortgagee,  was 
not  subject  to  prooeaa  credltwa  at  the 
mortgagor,  exc^  as  to  tbe  mortgagee. 
BbidAoa  V.  Lyman,  16  Iowa,  260;  Camp- 
bell T.  Leward,  11  Iowa,  488;  Gordon  v. 
Hardin.  SS  Iowa,  OfiO;  Tanalyck  v.  Mllla. 
34  Iowa,  876;  Buck-Reiner  Oo.  v.  Beatty, 
82  Iowa.  S56,  48  N.  W.  9&  Prior  to  tbe 
passage  of  tbe  law  spoken  of,  a  mortgHgee 
la  poasesrion  of  pr^^rty,  taken  1^  him  by 
virtue  of  a  valid  <duittel  mortgage,  was  not 
amenable  to  tbe  process  of  attachment  by 
garnishment  aa  to  property  thua  held,  ex- 
cept as  to  tbe  surplus  remaining  after  pay- 
ment of  tbe  mcH'^saged  debt  Doane  v. 
Oarretson,  24  Iowa.  351;  Davis  v.  Wllaon. 
52  Iowa,  187.  3  N.  W.  62;  Hoffman  v.  Weth- 
erell.  ^  Iowa,  88;  UcCwneU  T.  Denham, 
72  Iowa.  484,  84  N.  W.  288;  Budc-Belner  Oo. 
V.  Beatty.  82  Iowa.  3S6.  48  N.  W.  86.  In 
Danforth  v.  Harlow,  76  Iowa,  287,  40  N.  W. 
822,  it  waa  claimed  tbat  said  chapter  117 
rendered  the  giving  of  notice  itf  ownership 
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under  Code,  |  SOBS,  to  an  office  holding  prop- 
erty by  virtne  ot  an  execution  or  attach- 
ment. nnneceBsary;  but  this  court  held  such 
notice  was  not  dispensed  with.  It  said: 
"But  the  offlco*  or  the  plaintiff  In  execution 
may  have  been  of  opinlim  that  the  mort- 
gage was  Told  for  some  reason.  The  evl- 
d«it  purpose  and  design  of  that  statute  was 
to  give  Junior  creditors  a  right  to  subject 
the  property  after  payment  of  the  mwtgage." 
In  Buck-Reiner  Co.  v.  Beatty,  82  Iowa,  857, 
48  N.  W.  96,  It  was  held  that  the  right  pos- 
sessed by  a  creditor  of  the  mortgagor  to 
reach  the  surplus  In  the  mortgaged  prop- 
erty, aboTB  the  amount  of  the  mortgage  debt, 
was  not  taken  away  by  chapter  117,  Acts 
2^t  Gen.  Assem.,  and  that  such  a  gamlsh- 
ment  would  not  be  displaced  one  who,  as 
an  attaching  creditor,  under  that  act,  ac- 
quired a  lien  subsequent  In  point  of  time  to 
the  garnishment  In  Hlbbard  t.  Zenor,  7S 
Iowa,  479,  SO  N.  W.  714,  It  was  expressly 
held  that  the  levy  of  an  attachment  on  mort- 
gaged chattels,  when  the  attaching  creditor 
contests  the  validity  of  the  mortgage,  Is  not 
void  for  a  failure  to  tender  or  deposit  the 
amount  of  such  mortgage,  as  is  required  by 
chapter  117,  Acta  2lBt  Oen.  Assem.  Now, 
before  the  statute  under  consideration  was 
enacted,  it  is  clear  that  propo^  fraudulent- 
ly chattel-mortgaged  by  a  debtor  might  be 
reached  by  a  direct  proceeding,  by  the  levy 
of  an  execution  or  attachment  thereon,  or 
by  a  proceeding  In  equity  to  set  artde  the 
mortgage  toe  fraud.  These  rights  are  still 
possessed  by  a  creditor  under  such  drcnm- 
stancea. 

The  question,  however,  Is,  may  a  creditor 
of  a  debtor,  who  has  fraudulently  chattel- 
mortgaged  bis  property,  test  the  question  a« 
to  the  character  of  the  Instrument  by  gar- 
nishment of  the  agent  of  the  mortgagee  In 
possession  of  the  property,  or  must  he  re- 
sort to  the  other  remedies?  It  may  be  con- 
ceded that  the  usual  practice  In  such  cases  Is 
to  attach  or  levy  on  the  mortgaged  property, 
whereupon  the- mortgagee,  or  one  daimlng 
the  property,  replevies  it,  and  In  this  pro- 
ceeding the  validity  of  the  mortgage  Is  con- 
tested. Counsd  for  appelant  refer  to  the 
following  dedslons  of  this  court,  wherein  it 
was  held  that  prior  to  the  passage  of  (diap- 
ter  117,  Acts  2l8t  Oen.  Assem.,  the  inter- 
est of  tha  mortgagor  in  mortgaged  personal 
property  could  not  be  levied  on  and  sold  on 
execution.  Wells  v.  Sabelowite,  68  Iowa,  238, 
26  N.  W.  127;  Campbell  v.  Leonard,  11  Iowa. 
489;  Rlndskoff  v.  Lyman,  16  Iowa,  260; 
Gordon  v.  Eardln,  33  Iowa,  550.  In  none  of 
these  eases  was  the  validity  of  the  mortgage 
contested.  Now,  if  the  mortgage  given  by 
defendant  to  Mrs.  Seckel  was  in  fact  fraudu- 
lent as  agininst  plaintiff,  It  was,  as  to  It, 
no  mortgage.  It  created  no  lien  upon  the 
property  as  against  it.  In  such  a  case  It 
might  have  attached,  and  by  that  means  have 
secured  a  lien  on,  the  property  itself.  Now, 
by  the  process  of  gnrnlshmentt  while  no  lien 


Is  created  upon  the  mortgaged  property,  even 
In  case  of  a  fraudulent  mortgage,  yet  In  such 
a  case,  by  the  garnishment,  a  creditor  may 
create  or  establish  a  personal  liability  against 
the  garnishee  who  holds  such  proper^  of  the 
mortgagor  In  his  possession.  It  being  con- 
ceded that  a  creditor  of  a  fraudulent  chattel 
mortgages*  can  reach  the  propai:y  by  levy  oi 
an  execution  or  attachment,  and  thus  test 
the  validity  of  the  Instrument,  we  discover 
no  good  reason  for  holding  that  the  samr 
result  cannot  be  accomplished  by  attach- 
ment by  gamistamoit  In  the  one  case,  a 
lien  la  created  upon  the  property;  !n  the 
other,  a  personal  obligation  and  liability  may 
be  established  against  the  one  heading  the 
pr>op«ty.  In  the  one  case,  the  property  It- 
self Is  taken  to  satisfy  the  creditor's  claim; 
In  the  other,  the  personal  liability  of  the  gar- 
nishee stands  in  lieu  of  the  property.  If 
the  creditor  be  successful  In  the  one  case, 
his  claim  is  paid  by  sale  of  the  property  eo 
taken;  in  the  othw,  he  looks  to  one  whom 
the  law,  after  service  of  the  garnishment 
process,  holds  liable  for  the  value  of  the 
property  In  his  hands.  In  eltha*  case  the 
liability  primarily  arises  because  of  theexlet- 
ence  of  property  In  fact  owned  by  the  debt- 
OF.  In  <me  case,  a  spedflc  lien  Is  created 
by  levy  or  attachment;  In  the  other,  while 
no  lien  Is  created  upon  or  attaches  to  the 
property  itself,  yet  the  effect  of  Oie  garnish- 
ment Is  to  confer  upon  the  creditor  a  rtg^t 
to  the  payment  of  his  claim,  by  reason  of 
the  indebtedness  existing  from  the  garnishee 
to  the  defendant,  or  because  of  the  garnishee's 
having  in  his  possession  property  of  the  de- 
fradant.  We  think  that,  by  the  garnishment 
plaintiff  became  as  folly  entitled  to  contest 
the  validity  of  the  alleged  fraudulent  mort- 
gage as  though  it  had  attached  the  proper 
ty  Itself.  The  conclusion  reached  finds  sup- 
port in  the  following  authorities:  8  Amer. 
&  Eng.  Bnc.  Law,  p.  1192;  Bralnard  v.  Van 
Knran,  22  Iowa,  266;  Healey  v.  Bntlo-.  66 
Wis.  9,  27  N.  W.  822;  LacUand  v.  Oaresche, 
56  Mo.  297;  Henry  v.  Murphy,  54  Ala.  246; 
Morris  v.  House,  32  Tex.  492.  See  McOon- 
n^  V.  Denham,  72  Iowa,  ^7,  34  N.  W.  29S; 
Shoe  Oo.  T.  Ladd.  S2  Minn.  381,  20  N.  W. 
334.  la  the  last  case  cited,  precisely  the 
same  qnestltm  was  lnv<dTed  as  In  the  esse 
at  bar,  and  Uie  court  said:  "And,  by  the 
garnishment  ot  this  indebtedneas,  (as  It 
would  have  done  by  an  attachment  of  the 
mortgaged  iiropaty  tt  in  existence,)  Hie 
plaintiff  pot  Itself  In  a  position  to  qnestk» 
the  validity  of  the  chatty  mortgage." 

8.  There  is  nothing  requiring  attrition  to 
the  claim  that  the  garnishee  could  not  pro- 
tect himself  as  against  his  principal.  There 
were  several  ways,  which  we  need  not  spend 
time  to  point  out,  whereby  he  could  have 
fully  Justified  and  protected  himself  in  re- 
fusing to  pay  over  the  proceeds  of  the  prop- 
CTty  to  Mrs.  Se<Ae!.  He  seems  to  have  paid 
no  attention  to  the  process  of  the  comt,  and 
to  have  obstinately  placed  Umsdf  In  his 
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prcwnt  aitufttlon.  He  otu^t  not,  In  Tlew 
tha«of,  to  complain. 

4.  Gonnsel  Insist  that  tbe  rnlo  Is  that  tba 
gamlifaee  "can  In  no  case  be  tadd  liable  to 
in  utent  greater  tban  tbe  rights  of  the  de- 
taidant.'*  It  la  then  cimtended  that  as  de- 
fendant  had  mortgaged  the  property,  and  ex- 
pressly proylded  that  the  mortgngee  might 
take  poeseeaion  and  sell  the  same  at  any  time, 
It  bad  no  rlg$it  which  was  enforceable  as 
against  the  mortgagee  or  gornishee.  The 
trooble  with  the  claim  la  that  counael  seem 
to  lose  sight  ot  the  fact  that  XUb  Is  a  case 
wbcre  the  mwtgage  Is  contested  as  bdng 
fhradnlmt,  and.  If  It  be  so,  tiien  the  mort- 
gagor  parted  with  no  right  or  title  to  the 
property,  as  against  pliUntiff,  and  the  mort- 
gagee and  garnishee,  knowing  of  and  par^ 
dcipatlng  in  the  fraud,  acquired  no  right  to 
the  j/xvpaty  as  against  idalntlff.  Now,  while 
tt  Is  the  general  rule  that  the  garniahee*8  11a- 
t>lllty  to  defendant  is  flie  measore  of  hia 
UablUQr  to  a  creditor  of  the  d^endant,  yet 
mdi  nde  Is  1^  no  means  nnlTwsaL  Ihe 
bw  la  that,  when  the  garnishee  holds  prop- 
erty of  the  defendant  under  a  fraudulent 
tranafer  or  arrangement,  the  right  of  the 
plaintiff  to  hold  the  garnishee  liable  Is  not 
limited  to  tbe  dtfendant's  rlgbt  against  the 
Simlsbee.  Drake,  Attachm.  SS  452,  458,  464; 
8  Amer.  &  Bug.  Bne  Law,  pp.  1149, 1193. 

6.  Error  Is  assigned  <m  the  refusal  of  the 
eomt  to  give  InstructloDS  asked  by  garnishee. 
These  instructions  amounted  to  a  direction 
to  the  Jury  to  find  for  the  garnishee.  Th^ 
wen  imprcqmr,  tar  the  following  reastms: 
Th^  Ignored  the  fraudulent  character  of 
the  mortgage.  They  assumed  that  the  valid- 
ity of  tiie  mortgage  could  not  be  ctnitested 
In  a  ganUahmoit  proceeding,  and  Ignored  the 
nde  that,  when  the  gamiahee  holds  the  prop- 
erty under  a  frandnlent  transfer  op  arrange- 
ment, plaintiff's  r^ts  as  against  the  gar- 
nlshee  are  not  to  be  limited  to  or  measured 
by  tbe  rights  ot  defendant  as  against  tiie 
garnishee. 

6.  It  la  contended  that  the  court  ored  In 
1(8  instructions  to  the  Jury.  It  may  be  eour 
ceded  tiiat  some  of  the  instructions  are  not 
ss  dear  as  they  should  hare  been,  and  that 
the  court.  In  me  or  two  Instances,  sptAe  of 
tiw  ipmlahee  aa  the  'defendant."  On  the 
whcrie,  however,  we  think  they  announced 
correct  principles  of  law  applicable  to  tbe 
case.  No  prejudice  could  have  reenlted  from 
the  use  of  the  w<»rd  "defendant,"  as  the  word 
was  used  In  connection  with  tiie  name  of  the 
garnishee,  and  tbe  Jury  must  have  known  that 
the  case  waa  tried  tmly  as  between  plaintiff 
and  tiie  garnishee.  No  useful  purpose  would 
be  served  considering  the  instmctiona  In 
detatL 

7.  Garnishee  excepts  to  the  action  of  the 
court  In  reft^ng  to  snbmlt  certain  special 
Intemgatorles  to  the  Jury.  It  is  snfflclent 
answer  to  this  alleged  error  to  say  that  the 
court  had  In  Its  InstnicUons  told  the  Jury  tliat 
the  Acts  Inquired  alxrot  In  said  special  in- 


toTogatories  were  either  admitted  l>y  the 
pleadings,  or  established  by  tbe  evidence^ 
without  conflict,  and  that  they  should  take 
them  as  tni&  Undor  such  circumstances,  it 
would  not  have  been  proper  to  submit  tiie 
interrogatoriefl,  which  related  to  matters  aa 
to  which  there  was  no  controversy.  We  find 
no  error  in  the  Bubmlsdm  of  Interrogatories 
by  the  court 

8.  Blany  other  errors  sre  aaslgned.  Much 
stress  Is  laid  by  appellant  on  the  fact  that 
garnishee  was  In  possession  of  the  pn^erty 
as  an  agent  of  the  mortgagee,  and  hoice  It 
la  Insisted  he  was  not  amenable  to  the  pro- 
cess of  gamishmoit  We  think,  In  the  plead- 
ing controverting  the  answer  of  the  garnishee. 
It  is  sufficiently  charged  that  the  mortgage 
was  fraudulent;  that  garnishee  knew  that 
fact;  that  he,  ^  the  sale  of  the  property, 
was,  with  such  knoiriedge,  assisting  In  carry- 
ing out  the  schfflne  to  deflmnd  defendant's- 
creditors,  ^le  Jury  spedally  fbund  facts- 
showing  that  tiie  mortgage  was  fraudulmt;. 
that  garnishee  knew  what  he  totik  possession 
of  the  property,  and  when  he  sold  It,  that  the 
mortgage  had  been  executed  and  taken  with- 
the  Intent  to  hinder,  delay,  or  defraud  cred- 
Itws;  and  the  evidence  Justified  these  find- 
ings. Under  such  circumstances,  It  was  the 
duty  of  the  garnishee  to  obey  the  garnish' 
ment  process,  and  he  cannot  escape  UabHlly 
1^  paying  the  proceeda  of  the  property  over 
to  one  of  the  act«s  In  tiie  fraudulent  trans- 
action on  the  claim  that  he  acted  aa  h» 
agent  only. 

9.  Appellant  mcvefl  to  strike  out  appellee'a- 
amended  abstract  and  ai^ument,  aa  not  hav- 
ing been  filed  within  the  time  required  by 
tbe  roles.  It  does  not  appear  tiiat  the  sub- 
mission of  the  cause  waa  ddayed  by  the  fail- 
ure to  file  the  amendmrait  to  abstract  and' 
the  argument  at  the  pntpee  time.  An  ex- 
amination of  the  amendment  shows  that  It 
sets  out  matter  which  should  have  been  in- 
appellant'a  abstract,  and  which  Is  necessary, 
to  tiie  end  that  the  case  be  properly  undes^ 
stood.  Under  these  circumstances,  we  think 
the  motion  should  be  ov^mled.  We  dis- 
cover no  prejudicial  emff*  and  the  Judgment 
below  la  affirmed. 


McOOLLISTBB  v.  YARD  et  aL 

MeFADDBN  v.  SAMB. 

(Supreme  Court  of  Iowa.    Jan.  22,  18D4.) 

Adoption  —  Hiitobs  —  Becobdikq — Evidbnce— 
Records  —  Sbcokdabt  Evidbkcb  — BtJUDEN  or 
Pkoof. 

1.  la  a  proceeding  to  determine  plaintiffa 
interest  in  land  in  the  poBsession  of,  and  claim- 
ed by,  defendant,  the  bnrden  is  on  plaintiff  lo 
establish  such  facts  as  entitle  her  to  a  jadg- 
ment  and  decree. 

2.  Under  Code,  |  2307,  authorizing  the 
adoption  of  a  minor,  section  2309,  providing  for 
the  execution  of  an  instniment  of  adoption 
which  shall  be  filed  in  the  recorder's  office,  and 
section  2310,  declaring  that,  on  the  execution 
and  filing  for  record  of  such  instrument,  the 
relation  between  the  parent  and  child  by  adop-- 
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tion  shall  be  that  bttweMl  panot  and  child  br 

birth,  the  iDstniment  muat  be  filed  for  record 
while  the  child  la  a  minor,  or  there  to  no  Talid 
adoption. 

S.  Aji  hutnimeat  <tf  adoption  is  not  an 

iBBtrument  "affecting  real  estate"  within  Code, 
H  3650,  3660,  provlfflng  for  the  introduction 
ttereof,  or  the  record  thereof,  in  eTidence. 

4.  The  mere  fact  that  an  instrument  of 
•d^tion  is  regnlred  to  be  recorded  does  not 
bring  it  within  Code,  S  3T02,  declaring  certified 
«H>ieB  of  records  or  papers  belonging  to  a  pnb- 
lie  office,  or  by  anthorltr  of  law  filed  to  be  k^t 
thereiu.  oriKiaal  evidence. 

5.  Proof  of  adoption  of  a  ninor  comes  with- 
in the  role  requiring  the  best  eridence,  and  the 
record  of  the  intrtmment  of  adoption  cannot  be 
introdnced  withont  evidence  liiat  the  papor  is 
not  in  tbe  posseeeicai  or  under  the  control  of 
tile  real  party  in  interest,  that  effort  to  find  it 
has  been  made,  and  that  it  is  not  In  the  posses- 
sion of  persons  with  whom  it  was  last  seen. 

Appeal  from  district  court,  JtduuMi  coontr; 
&  H.  Falran.  Judge. 

Baker  A  Ball,  tor  appdlanta.  lUtBBfc  ft 
Wafle,  for  appeUeea. 

KINNB.  J.  1.  This  18  an  actloa  In  envitr. 
brous^t  1^  Mary  B.  McCoUiatei;  wlwrelB 
dalau  to  be  the  owner  of  a  iarce  ajoouat 
of  real  pnipcrty,  also  certain  imts  and  profits 
arlalng  therefrom,  all  of  which  tiie  defeadant 
Welch,  as  admialstrator,  bolda  In  bla  ponea- 
aioiL  During  the  pendency  of  plain tllTa  ac- 
tion, Bat^  McFadden  (by  Jier  xoardlan)  la- 
tenrened.  tiier^n,  ^'iffninng  aaM  progartj^ 
The  caaea  were  tried  as  one,  and  were  beard 
before  Hon.  Jamea  D.  OUten,  Judge  ot  the 
elghteentb  district  as  a  referee,  vbo  toaoA 
(or  dtfendanta  M  the  case  of  McCoUster  t. 
Yard  et  td.,  and  for  the  intervener  in  the  case 
of  BfcFadden  t.  Yard  et  oL  Judgments  asd 
decrees  were  entered  In  accordance  with  said 
finding,  from  which  plalatUE  and  defmdants 
respectlT^  appeaL 

As  many  facta  are  admitted,  we  will  first 
■et  out  tbe  same,  ao  fbr  as  appUcaUe  to  plain- 
tiff's  case:  (1)  That  on  Uacch  t,  1562,  ene 
Thomas  Hill  entered  Into  a  deed  of  adoptloa 
fonnally  adopting  plaintiff;  iiiat  said  deed 
was  delivered,  and  ma  vok  Janoaiy  28,  1867, 
dsAy  recorded;  and  It  Is  amoeded  that  tbe 
same  Is  la  all  respects  regular,  but  It  was 
not  recfvded  until  att&e  phUndfl^  by  mar- 
riage, had  readied  bw  majority,  but  was 
recorded  during  tbe  lifetime  of  the  adopting 
parent  (2)  Said  Tbomaa  Hill  died  testate 
June  1, 1980,  seised  of  tbe  reel  estate  In  ocm- 
troTeray.  (IQ  By  his  wlU  hto  wife.  Ellaa  D. 
Hill,  It  she  siuTived  him,  was  to  become  (he 
absolute  owner  of  all  fala  profitrij,  both  reai 
and  posonaL  Sllsa  D.  Hill  died  intes- 
tate January  16,  1886.  and  In  posaeselon  and 
enjoyment  of  all  said  ertate  of  Thomas  Hill. 
ifH  Neither  Thomaa  nor  EUza  D.  HOI  bad  Is- 
sue. (6)  The  parents  of  said  BUsa  D.  Hill 
wore  Frauds  H.  Dtnan  and  Maria  Van  Aken, 
and  tties  died,  respecflTdy,  in  tMO  and  1846. 
(7)  The  parents  of  said  Eliza  had  isaue  oth» 
tluu  said  Ellaa,— one  dan^ter.  who  died 
without  lasue  about  1846,  and  one  sou,  who 
disappeared,  unmarried,  abont  1837,  and  has 


nerer  ahice  bean  heard  from,  and  had  ao  Is- 
sue. {Si  The  defendants  axa  a  brother  of 
Maria  Van  A.fcen  (who  was  the  mother  of 
Blisa  Dl  HIU)  snd  the  ehUdren  and  grand- 
childrui  of  tbe  remalalng  brothers  and  sls- 
terB  of  Maria  Tan  Aken,  and  claim  tbe  es- 
tate of  EUsa  D.  HIU  as  heirs  eC  the  mother, 
only,  of  BUsa  X>.  Hill.  (8)  ftanda  H.  Do- 
ran,  fkther  of  Bllaa  D.  fiOl*  liM  bo  hetaa  Ur- 

iBg. 

^Intlit  dalms  the  pm»e^  br  vlrias  «f 
her  adoption  by  Thomaa  HIU,  and  as  Us 
heir.  Dsfeadants  claim  the  pmperty  aa  helm 
of  misa  D.  HIU,  and  deiy  Oiat  tbe  estate 
paaaed  to  tbe  heirs  «f  sidd  i^w^q^  on  the 
death  of  said  EUaa.  Defendants,  fat  aa  an- 
swer to  philntlC^  petition,  aver  that  Aft« 
the  death  of  Thomas  and  BUaa  D.  Hill,  plain- 
tiff began  an  eetkn  in  the  dlatriet  ooort  of 
JohneoB  county,  lewf,  omteeting  the  wUI 
of  said  Thomas  Hill  on  the  ground  that  he 
was  of  unsound  mind,  and  that  said  wUI 
was  procured  througfa  undae  influenee.  and 
was  Told;  fliat  after  Issae  bad  beca  Jotaed 
ther^  by^  tiuse  dtfendants,  the  partlca  to 
said  litiiiatfcm  entered  toto  an  agreenaeat 
whereby  aU  the  dalms  which  plaintiff  had 
against  the  estate  of  either  Ihomas  or  EUaa 
S>.  HUl  were  settled  Iqr  a  payment  to  her  of 
$1,000  whiefa  sbe  atm  retalna;  and  they  daisa 
she  Is  now  estoffed  teom  daimtag  any  por- 
tion of  the  pn^^erty  In  oontroreny.  In  a 
CRMS  blU  tbey  also  set  op  their  daim  to  the 
property  aa  heirs  of  Bltoa  D.  Hill,  and  ask 
that  Utle  be  quieted  la  them.  Ftalntlfl,  In 
a  r^y,  adnilta  the  begtauUng  «t  ttie  aetten 
to  set  aside  the  wlU,  but  denies  that  she  set- 
tled all  claims  she  had  against  the  estate  of 
Ibomaa  and  EUaa  D.  HUl;  says  she  agreed 
that  a  decree  ml^t  t»  entered  la  said  case  on 
a»  payment  to  her  of  91,000,  and  that  was 
all  tbeagMementaheaMde;  that  tbe  aUeged 
contract  ai  aettleiaent  gleadcd  was  wlthoot 
oonsiderathm,  and  is  Told,  and.  If  soada  at 
all,  was  made  under  a  mistake  €t  fact  and 
bdlef  that  defendants  w^  oiUtled  to  tte 
nttre  estate  ^  BUm  D.  HU,  wlienas  sodi 
was  not  the  fact  Dctfendaate  aoaonded  ttieir 
snswer,  alleging,  ammg  other  thlnfi,  tiiat 
plalntifl  was  not  a  legal  heir  «f  Thomaa  HIB; 
that  ahe  was  nerar  legaUj  ad<q>ted  by  bin; 
that  ttie  articles  of  adoption  were  not  filed 
for  reoord  uatU  after  her  marriagei  and  wbea 
she  had  beoome  an  adult  and  at  a  time  when 
aha  was  not  salidect  to  adoption  under  the 
law.  3N»  this  amendment  plaintiff  lied  a  re- 
ply, averring  that  by  her  marriage  aha  did 
aot  beoMne  an  adult,  and  that  the  flUi«  «C 
tbe  artides  of  adoption,  and  record  thereof, 
during  the  lifetime  of  Thomas  HUl,  was  a 
oompUanoe  vlth  tbta  statute.  She  foctho- 
clalma  that  defendants  cannot  be  heard  to 
question  her  right  to  the  prop^ty  undtt  aald 
deed  ot  adoption  because  tiiey  have  no  Inter- 
eat  in  the  property  claimed  by  her.  On  tbe 
trial,  defendante  objected  to  the  Introduction 
of  the  deed  of  ad<q>tion  becauae  it  appeared 
that  It  was  recorded  after  plaintiff  waa  an 
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tdvlt,  and  becatue  the  deed  was  not  algned 
br  Ellxa  D.  HIIL 

The  case  of  Interrener,  McFadden:  Inter- 
Tener,  McFadden,  joins  plaintiff,  and  datma 
<Hie-half  of  tbe  estate  of  Bllsa  D.  £UU.  She 
dalms  to  hare  been  legally  adopted  by 
Tbomaa  Hill  on  JTnly  1,  1882,  by  articles  duly 
«ntered  into  and  filed  for  record.  Wben 
adopted,  her  name  was  Bstella  Welton,  and 
sbe  afterwards  lawfully  took  the  name  of 
UcFadden.  The  facts  admitted  as  to  plain- 
tiff, and  nnmbered  from  2  to  9,  InclnsiTe, 
■ue  also  admitted  In  this  case.  Under  these 
admitted  focts,  and  by  vlrtne  of  her  adop* 
tl«D,  sbe  claims  one-half  of  the  property  In 
controTersy.  Defendants,  as  to  her  claim, 
tay  that  as  to  whether  the  deed  of  adoi>- 
flon  referred  to  was  executed  by  the  said 
Thomas  Hill  and  Uxrie  W^ton,  or  as  to 
whether  the  signature  of  said  parties  there- 
to are  genuine,  or  as  to  whether  the  same 
was  ever  deUvered,  defendants  hare  neither 
knowledge  nor  information  sufficient  to  form 
«  beUef,  and  cannot  admit  the  same;  deny 
that  by  said  Instrument  she  became  or  was 
the  heir  of  Thomas  Hill,  or  became  mtitled 
to  the  rights  or  prlTlleges  of  a  child  of  the 
hlood  of  said  Thomas  Hfll;  deny  that  she 
has  any  ownership  In  the  property  In  cod> 
troretsy;  and  deny  that  she  is  entitled  to 
came,  or  any  part  thereof.  Some  questions 
touching  the  admiastblllty  of  evidence  In 
this  case  may  be  referred  to  hereafter.  It 
Is  sufficient  now  to  say  that  tt  is  claimed  that 
no  legal  and  propw  evldeuce  of  Intarvener's 
adoption  was  shown,  and  that,  even  If 
ad<^ted,  the  statute  conferred  no  rights  np- 
•OD  Iier  except  those  extstlng  betweoi  her  and 
the  adopting  parrat. 

2.  It  is  said  that  the  defendants  have  no 
snch  interest  in  the  property  in  controrersy 
as  to  entitle  them  to  question  plaintiff's  right 
thereto.  Plaintiff  a.Yen  In  her  petition  that 
defendants  claim  to  own  the  property;  that 
th^  are  In  poseesdon  of  it;  that  defendant 
Wdch,  as  the  administrator  of  EUza  J). 
Hill,  deceased,  by  some  arrangement  with 
the  oQier  defendants.  Is  in  possession  and 
control  of  the  estate,  and  enjoying  the  rents 
tiiereof.  Her  prayer  Is  that  the  title  to  the 
real  estate  be  confirmed  In  her,  "or  such 
portion  thereof  as  the  court  should  find  be- 
longing to  her,"  etc.  Whatever  this  action 
may  be  called,  it  is  a  proceeding  in  equity, 
and  its  purpose  is  to  ascertain  and  fix  the 
extent  of  plaintiff's  Interest  in  this  property. 
Hie  burden  Is  on  plaintiff  to  establish  such 
facts  as  entitle  her  to  a  Judgment  and  de- 
cree;  otherwise,  she  cannot  recover;  and  In 
this  view  it  is  not  necessary  for  ub  to  give 
further  attention  to  this  iH-anch  of  the  case. 

&  The  material  question  In  this  case,  as 
concerns  the  plaintiff,  Is,  was  she  legally 
adopted  by  Thomas  Hill?  The  only  qnestlon 
raised  touching  the  adoDtion  is  that  the  In- 
strnment  of  adoption  was  not  ffied  for  record 
rata  after  plaintiff  had  attained  her  major- 
ity; hence  It  Is  contended  that  the  adop- 
▼.57N.w.no.5— 29 


tlon  was  never  completed.  Our  statute  re- 
lating to  adoption  provides  that  any  person 
competent  to  make  a  will  may  adopt  "as 
his  own  the  minor  child  of  another,  conf^ 
ring  thereby  upon  such  child  all  the  rights, 
privileges,  and  responsibilities  which  would 
pertain  to  the  child  if  born  to  the  person 
adopting  In  lawful  wedlock."  Code,  2307. 
Secdon  2308  of  the  Gode  provides,  in  sub- 
stance, that  the  consent  of  the  parents,  If 
living,  must  be  obtained  to  an  instrument 
In  writing;  that  it  must  be  algned  by  the 
party  or  parties  consenting,  and  state  the 
names  of  the  parents  if  known,  the  name  of 
the  child  If  known,  and  the  residence  of  ail 
if  known,  and  declaring  the  name  by  which 
such  child  l8  thereafter  to  be  called  and  known, 
and  stating  that  such  child  is  given  to  the 
person  adopting  for  the  purpose  of  adoption 
as  his  own  child.  Sections  2309  and  2810  of 
the  Code  read  as  follows:  "2309.  Such  in- 
strument In  writing  shall  be  also  signed  by 
the  person  adopting,  and  shall  be  acknowl- 
edged by  all  the  parties  thereto  in  the  same 
manner  as  deeds  affecting  real  estate  are  re- 
quired to  be  aclmowiedged,  and  shall  bo 
recorded  In  the  recorder's  office  in  the  county 
where  the  person  adopting  resides,  and  shall 
be  Indexed  with  the  names  of  the  parents  by 
adoption  as  grantors,  and  the  child  as  grantee, 
In  its  original  name  If  stated  in  the  instru- 
ment. 2810.  Upon  the  execution,  acluiowl- 
edgment,  and  filing  for  record  of  such  instru- 
ment, the  r^hts,  duties  and  relations  be- 
tween the  parent  and  child  by  adoption 
shall,  thereafter  in  all  respects.  Including  the 
right  of  Inheritance,  be  the  same  that  exists 
by  law  between  parent  and  cliUd  by  lawful 
btrth."  As  we  have  said,  the  instrument 
of  adoption  In  this  case  was  not  filed  tor 
record  until  after  plaintiff  had  attained  her 
majority,  but  It  was  ffied  during  the  life- 
time of  Thomas  Hili  In  Tyler  v.  Reynolds, 
58  Iowa,  146,  4  N.  W.  002.  the  instrument  of 
adoption  was  not  filed  for  record  until  after 
the  death  of  the  adopting  parent  It  was 
bdd  that  the  right  of  Inheritance  "was  a 
purely  statutory  right,  and  is  therefore  ar- 
bitrary, absolute,  and  unconditional.  Never- 
theless, the  provisions  of  the  statute  must 
prevail,  although  to  do  so,  in  some  Instances, 
Is  Inconsistent  with  our  views  as  to  what 
constitutes  natural  rights,  or  Justify  and 
equity.  Therefore,  a  cUtd  by  adoption  can- 
not inherit  from  the  parent  by  adoption  un- 
less the  act  of  adoption  has  been  done  io 
strict  accord  with  the  statute.  The  stat- 
utory conditions  and  terms  are  that  the 
written  instrument  must  be  executed,  signed, 
acknowledged,  and  ffied  for  record.  When 
this  Is  done,  the  act  is  complete.  *  •  • 
No  rights  were  acquired  until  this  was  done, 
and  neither  was  bound  until  then."  This 
case  was  followed  in  Gill  v.  Sullivan,  55 
Iowa,  343,  7  N.  W.  586.  In  that  case  the 
Instrument  was  never  ffied  because  of  Its 
being  almost  destroyed  by  an  accident  In 
Sheare^  y.  Weaver,  66  Iowa,  B78»  »  N.  W. 
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907,  the  adaption  paper  was  not  filed  until 
about  a  month  after  the  death  of  the  adopt- 
ing  parent  Following  the  prevlouB  cases,  it 
was  held  that  the  adoption  had  not  been 
completed.  The  case  of  Fouts  t.  Pierce,  64 
Iowa,  71,  19  N.  W.  854,  was  a  proceeding  bj 
habeas  corpus  to  determine  the  right  of  cus- 
tody of  a  child.  No  question  of  Inheritance 
was  iDTOlTed.  When  Mrs.  Fouts  was  a 
widow,  she  entered  Into  articles  of  adoption 
with  defendant  as  to  her  child  EUa.  These 
articles  were  not  filed  for  record,  or  recorded, 
until  AprU  10.  1883.  Ella's  mother  married 
plaintiff,  and  In  February,  1883,  executed 
other  articles  of  adoption,  making  plaintiff 
the  adopted  parent.  These  articles  were 
filed  for  record  on  the  day  they  were  exe- 
cuted. In  discussing  the  case,  the  court  pro- 
pounds certain  questions,  answers  to  which 
were  not  necessary  to  a  decision  of  the  case, 
and  which  were  not  answered,  but  which 
might  leave  an  inference  ttiat  the  writer 
questioned  the  construction  which  had  be- 
fore tliat  been  placed  upon  the  statute.  The 
court  has  no  doubt  as  to  the  correctness  of 
the  holding  in  the  cases  heretofore  referred 
to.  It  Is  true  that  the  facts  in  the  cited 
cases  are  not  like  tbose  In  the  case  at  bar. 
It  will  be  observed  that  our  statute  makes 
provision  only  for  the  adoption  of  minora. 
Code,  S  2307. 

Now,  by  the  express  terms  of  the  statute, 
adoption  la  not  completed  until  the  instru- 
ment of  adoption  is  executed,  acknowledged, 
and  filed  f<H*  record.  Until  all  these  things 
are  done,  there  is  no  ndoption.  It  matters 
not  that  some  of  the  requisites  of  the  law 
are  compiled  with,  if  others  are  Ignored,  A 
compliance  with  all  ia  essential  to  fix  the 
status  of  the  parties  as  parent  and  child  by 
adoption.  Now,  If,  as  we  have  seen,  no  one 
but  a  minor  can  be  adopted,  and  if  adoption 
can  (mly  be  Accomplished  by  the  perform- 
ance of  certain  aots,  It  f{^ows  that  these 
acts  must  be  performed,  and  the  relations 
of  the  parties,  as  parent  and  child  by 
adoption,  fixed  and  established,  during  the 
period  in  which  the  subject  of  the  adoption 
is  capable,  una^  the  law,  of  being  adopted. 
In  o,ther  words,  all  the  acts  necessary  to 
effect  an  ad(^tlon  must  be  done  during  the 
minority  of  the  child  sought  to  be  placed 
in  this  new  legal  relation.  It  seems  to  us 
that  any  other  holding  would  not  only  be  a 
dear  departure  from  the  requirements  of 
the  statute,  but  would,  in  effect,  make  the 
adoption  of  a  child  a  matter  largely  resting 
In  the  court,  without  statutory  restraint 
Thus,  if  we  say  that  an  adoption  Is  com- 
plete where  the  article,  though  executed 
during  the  minority  of  the  child,  is  not  filed 
until  afterwards,  why  may  we  not  properly 
hold  that  it  would  also  be  effectual  if  the 
article  of  adoption  related  to  one  who,  at 
the  time  it  was  entered  into,  was  an  adult? 
Now,  when  the  article  In  this  case  was 
filed,— when  one  of  the  ateps  essentia]  to  an 
adoption  was  taken,— plaintiff  was  in  law  an 


adult.  She  was  not  then  capable  of  being 
adopted,  under  the  statute.  For  five  yeara 
she  had  ceased  to  be  a  subject  of  adoption. 
No  one,  then,  had  a  right  to  bind  her  by  an^ 
article  of  that  character,  or  to  change  her 
l^al  rations  in  that  manner.  Not  then 
being  capable  of  being  adopted  under  tbe 
statute,  acts  relating  thereto,  which  had 
been  dtme  when  she  was  a  prop^  subject 
for  adoption,  but  which  were  Incomplete, 
could  not  be  compreted,  and  thus  rendered 
effectual,  after  she  had  attained  her  <ua- 
Jorlty.  After  she  had  passed  the  period  of 
mincHlty,  she  was  not  within  either  the 
wording  or  spirit  of  the  statute  proTlding 
for  the  adoption  of  minors.  We  see  no  es- 
cape from  the  plain  provisions  of  the  law, 
and  we  discover  nothing  which  would  Justi- 
fy us  in  holding  that,  when  the  law  pro- 
vidPH  that  a  mlnw  may  be  adopted  by  com- 
plying with  certain  prwequialtes,  ^ther  the 
letter  or  spirit  of  the  law  is  satisfied  by  the 
performance  of  some  of  -the  requirements 
after  the  subject  of  the  adc^on  has  ceased 
to  be  Buch  a  person  as  the  statute  renders 
icapable  of  adt^Jtlon.  See  Long  t.  Hewitt, 
44  Iowa,  367.  Counsel  for  plalntUT  dte  Sew- 
all  T.  Roberts,  115  Mass.  262,  and  Abney 
r.  De  Loach,  84  Ala.  393,  4  South.  757.  In 
the  first  case  the  probate  court  on  the  peti- 
tion of  Roberts  and  wife,  entered  a  decree 
permitting  them  to  adopt  the  child,  as  pro- 
vided by  statute.    No  guardian  ad  litem 
was  appointed  to  represent  the  child.  The 
court,  without  determining  aa  to  whether 
such  a  guardian  was  necessary  In  such  cases, 
held  that  If  <»ie  was  necessary,  still,  a  fail- 
ure to  appoint  one  would  not  render  the 
adoption  invalid,  but  it  would  be  voidable 
only  at  the  option  of  the  child.  The  case 
did  not  inv<dve  the  question  here  presented. 
In  the  Alabama  case  the  statute  required  a 
dedaratlon  of  adoption  to  be  executed,  ac- 
knowledged, and  filed  and  recorded  before 
the  relation  of  parent  and  child  by  adoption 
was  created,  and  the  child  made  capable  of 
inheriting.  The  papw  was  required  to  be 
filed  in  the  office  of  the  Judge  of  probate, 
and  recorded  on  the  minutes  of  his  court. 
The  paper  was  properly  executed,  acknowl- 
edged, and  filed,  but  tbe  Judge  recorded  it 
In  a  book  kept  by  him  for  the  record  of 
deeds  and  wills.    It  was  properly  held  that 
his  failure  to  record  It  in  the  required  book 
did  not  avoid  the  inatrument  Clearly,  that 
case  is  not  authority  In  supiHut  of  plaintifTs 
contention  In  this  case.  There  the  claimed 
invalidity  was  based  on  the  failure  of  a 
public  ofilcer  to  do  his  plain  duty.    No  qnea- 
tion  arose  aa  to  the  parties  to  the  Instrument 
having  failed  to  prop«iy  deposit  tbe  paper 
in  the  Judge's  office.    The  distinction  be- 
tween the  two  cases  is  well  marked.   In  the 
case  at  bar  the  parties  to  the  Instrument, 
who  bad  the  same  in  their  possession  or 
under  their  control,  failed  to  discharge  an 
abs<dute  requirement  Imposed  by  law,  In  or- 
der that  it  might  be  effective  as  an  article 
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of  adoptton,  while  In  the  dted  case  the  «tat* 
utory  requirement  which  wu  not  compiled 
wltli  was  a  matter  orer  which  they  had  no  eon^ 
troL  The  partlee  had  done  all  that  thej  cwild 
do>-fai  Cact  all  that  the  law  required  of 
them,— and  they  could  not  be  robbed  ot  the 
baefit  ot  thdr  own  acta  by  reasoa  at  the 
Mnce  of  a  public  official  to  discharge  a 
duty  imposed  upon  him  by  law.  The  court 
dt»  and  dlstlngnlahes  the  Iowa  caaea  from 
tbat  one^  The  coodnaloa  we  have  reacbed— 
tbat  ^alntlff  waa  never  l^ally  adopted- 
being  an  abKduta  bar  to  ha  recovery,  we 
need  not  consider  other  questions  discussed 
by  coonseL  The  Judgment  and  decree  aa 
to  ber  In  the  district  court  w^  right 

Intervener  McFadden'a  Oaae. 

4.  Interven«t  McFaddoi,  waa  found  by 
the  referee  to  have  been  legally  adopted 
about  Juoe  24^  1882,  by  Tbomaa  Hill.  This 
finding  waa  apivoved  by  the  district  court; 
and  counsel  fco"  defendants  Insist  tbat  the 
finding  la  not  warranted  by  the  evUeace^ 
The  petltlcm  ot  Intervention  seta  out  the  In- 
itroment  of  adoption,  witiii  all  proper  ava«> 
menta  aa  to  Its  execution  and  recwdlng. 
The  answer  denies  the  ezecatiai  of  the  lo- 
atmment,  denies  the  genuineness  of  the  slg- 
natores  thmto^  denies  Its  delivery,  dealsB 
that  by  said  Insbrument  tntxseroost  became 
or  was  entitled  to  the  li^ta  and  lulvUegee 
at  a  dilld  of  the  blood  <tf  Thomas  HIU,  de- 
nies lntOTener*s  right  to  the  property,  and 
admits  certain  paragraphs  of  the  petition, 
not  mat^al  to  the  matter  now  nndor  conald- 
eratkm.  No  express  denial  of  the  record- 
log  of  the  Instnunent  Is  In  terms  made,  bat 
the  denial  of  the  execution  of  the  Instrument 
Blast  be  held  as  a  denial  of  the  drawing  and 
recording  of  tike  Instrument;  as,  If  not  ex- 
ecuted. It  ovald  not  have  been  drawn  and  re- 
corded. We  have  no  doubt  that  the  denials 
were  tooad  enough  to  require  from  Inter- 
rencr  the  formal  iHroof  made  necessary  by 
law  befcHe  she  could  Introduce  the  record 
of  the  Instrument  of  adoption.  James  Mc- 
Fadden  testified  tbat  he  was  the  guardian  of 
intervene,  and  filed  the  petlti(nt  In  this  case; 
that  he  did  not  have  In  his  possession  the 
deed  of  adoptlcm  made  by  Thomas  Hill,  adopt- 
ing Estella  MoFadden,  f(Hrm«'ly  Bstdla  Wet- 
ton;  that  be  did  not  know  where  It  was; 
that  he  saw  it,  he  could  not  say  what 
year;  that  It  was  about  the  1st  of  July,  with 
reference  to  the  time  it  was  made.  This 
evidence  was  objected  to  as  Incompetent  and 
Immaterial,  and  because  he  would  not  be 
likely  to  have  the  Instrument  He  th^  tes- 
tified that  he  did  not  know  that  It  waa  record- 
ed, but  bad  instructed  Charles  Baker  and  Mr. 
Beaty  to  have  It  recorded.  This  evidence 
was  objected  to  aa  Incompetent  and  Imma- 
tolal,  and  because  not  the  best  evidence^ 
Interv«ier  then  offered  in  evidence  the  rec- 
ord of  the  deed  of  adoption  and  the  Index 
of  the  same.  This  was  objected  to  for  the 
same  reasons,  and  also  because  no  founda- 


tion had  been  laM  for  the  introdncUtm  of 
secondary  evidence  and  It  was  not  provm 
to  be  the  record  of  the  deed  of  ad(q>tloD 
whldi  was  execnted  1^.  the  parties,  and  did 
not  purport  to  be  signed  by  BUza  D.  Hill, 
ando-  whom  defendants  dalm  tltl^  uid 
would  not  vest  the  heirs  of  Thomas  HIU  with 
title.  The  evldenoe  was  received,  l^ls  was 
an  the  evidence  Introduced  as  laying  the 
foundation  for  the  introduction  of  the  rec- 
ord of  the  Instrumwt  We  think  It  was  In- 
suffl<demt  tor  that  purpoB&  Oar  statute  vro- 
vldes  that  "the  record  of  mxix  Instrnmoit 
ot  duly  authenticated  copy  thereof.  Is  com- 
petent evidence  whenew  the  park's  own 
oath  or  (Aherwlse  the  original  is  shown  to 
be  lost,  or  not  bdon^ng  to  the  party  wish- 
ing to  use  the  same,  nor  within  his  control." 
Code,  i  3660.  Section  a6Cf9  provides:  "£v- 
ery  Instrument  In  writing  affecting  real  es- 
tate which  Is  acknowledged  oc  proved,  and 
cwUfled  as  heretofore  directed  may  be  read 
in  evidence  without  fiulh»  proof."  These 
two  sections  are  found  in  the  diapter  on  "Evi- 
dence" and  under  the  sabbeadlng,  'Instru- 
ments Affecting  Real  Property."  If  It 
should  be  conceded,  tor  argomoit's  ^e,  that 
an  Instrument  of  ad<^tion  Is  an  Instrument 
affectli^  real  pr<yp&cty,  witliln  the  meaning 
of  these  sections,  still  the  proper  foundation 
for  tile  Introduction  of  the  reotwd  was  not 
laid.  By  tiiese  secti(ms  the  reewd  Is  made 
competent  only  when  the  orij^nal  Is  shown 
to  be  lost,  or  not  belonging  to  the  party  wish- 
ing to  use  it,  ov  not  within  his  controL  Now, 
there  was  no  showing  that  the  Instrnmoit 
was  lost  The  witness  simply  testifies  that 
he  has  not  got  it;  has  not  seen  it  fop  years. 
He  traced  it  Into  the  possession  of  Charles 
Baker  and  Mr.  Bea^,  whom  he  Instructed 
to  hare  It  recnded.  It  may,  perhajw,  be 
said  that  he  has  shown  tiut  it  was  not  under 
his  control,  as  he  testifies  be  did  not  have 
It,  did  not  know  where  It  was,  and  that, 
vrben  he  last  saw  it,  It  was  In  the  hands  of 
other  parties.  See  McNichols  v.  Tnison,  42 
Iowa,  392.  But  we  do  not  think  It  was 
shown  that  It  did  not  belong  to  the  party 
wishing  to  use  It,  w  that  she  did  not  have  It, 
or  that  it  was  not  within  hor  controL  The 
witness  was  guardian  for  int^v^er.  He 
was  appointed  but  a  few  days  before  the 
suit  was  brought.  He  was  merely  a  nominal, 
though  necessary,  party,  by  reason  of  her  mi- 
nority. He  was  not  ttie  real  party  In  Inter- 
est, In  fact,  wishing  to  use  this  instrument. 
For  all  that  appears,  he  never  had  had  pos- 
session or  control  of  her  papers  relating  to 
this  property.  It  was  for  benefit  that 
the  paper  T^as  to  be  used;  she  was  the  real 
party  In  Interest  in  the  litigation.  So  far 
as  this  record  shows,  she  may  have  had  this 
very  paper  In  her  possession  or  under  her 
control.  It  seems  to  us  that  it  would  be 
going  too  far  to  say  that  a  proper  foundati<m 
was  laid  tor  the  Introduction  of  this  record 
by  simply  showing  that  the  guardian  was 
not  in  posacDfllon  ot  the  papa*,  and  did  not 
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know  where  it  was,  when  no  effort  waa 
made  to  show  that  It  was  not  In  the  poases- 
sion  or  under  the  control  of  his  ward,  the 
person  tor  whom  he  was  acting  in  the  liti- 
gation. See  WlUIams  t.  Heatli,  22  Iowa,  521; 
Kreuger  t.  Walker,  80  Iowa,  735,  40  N.  W. 
871;  OUeman  t.  Kelgore,  S2  Iowa,  89.  2  N. 
W.  612.  But  It  la  clear  that  an  Instrument 
of  adoptl(»i  la  not  anch  an  instrument  as  Is 
contemplated  by  sections  3659  and  8660  of 
the  Code.  It  Is  not  neceaaarliy  an  instro- 
meat  "affecting  real  property,"  in  the  sense 
In  which  that  language  is  used  in  those  sec- 
tions. It  Is  an  instrument  affecting  the  le- 
gal status  of  the  parties  to  it,  but  it  does  not 
describe  real  estate,  not  affect  it,  within  the 
contemplatlcm  of  these  sections.  Appellee 
contends  (hat  this  reccH-d  waa  original  evi* 
deuce;  that  It  was  primary;  that  no  founda- 
tion need  be  laid  for  its  admission;  that  it 
waa  admissible  under  section  3702  of  the 
Code.  That  section  reads:  "Duly  certified 
copies  of  all  records  and  entiiea  or  papers  be- 
longing to  any  public  office,  or  by  authority  of 
law  filed  to  be  kept  therein,  shall  be  evi- 
dence in  all  cases  of  equal  credibility  with 
the  orlg^al  recwd,  or  paper  so  filed."  Now, 
the  record  Introduced  waa  not  of  a  paper  be- 
longing to  a  puUic  office,  nor  was  It  of  a  pa- 
per by  law  required  to  be  k^t  thK%ln.  This 
adoption  paper  waa  not  required  to  be  kept 
on  file  In  the  recorder's  office,  aar  did  it  per- 
toiu  to  or  belong  to  a  public  office.  It  was  a 
private  contract,  entered  into  under  aanctlon  of 
law,  and  required  to  be  recorded.  The  mere 
fact  that  the  Instrument  must  be  recorded  in 
OTder  to  be  effectual  as  an  article  of  adoption 
did  not  make  the  record  of  it  original  evi- 
dence. True  It  la  that,  when  recwded,  the 
record  of  the  paper  is  a  public  record  In  the 
sense  that  it  is  open  to  the  inspection  of  any 
person  IntCTested  therein;  but  it  Is  not  pub- 
lic in  the  sense  that  the  paper  itself,  from 
which  the  record  is  made,  must  remain 
lodged  in  a  public  office.  The  section  relied 
upon  relates  to  certified  copiee  of  an  original 
record,  not  of  the  original  paper  recorded.  It 
also  applies  as  to  papers  which  belong  to  a 
public  office,  or  are  by  law  to  be  filed  and 
kept  therein.  The  section  haa  no  applica- 
tion to  a  caae  like  that  at  bar.  This  case 
comes  within  the  general  rules  requiring  the 
production  of  the  best  evidence  of  which  the 
fact  to  be  established  is  susceptible.  Tb\a 
rul^  Is  in  force  In  this  state,  except  In  so 
far  as  It  has  been  modified  by  statute.  Wil- 
liams V.  Heath,  22  Iowa,  521.  The  dlstlnc- 
Hon  between  primary  and  secondary  evi- 
dence Is  still  recognized,  but,  by  sections  3659 
and  3600  of  the  Code,  secondary  evidence  Is 
made  competent  under  cert^n  circumstances. 
Speaking  with  reference  to  the  steps  neces- 
sary to  be  takcQ  as  prrilmlnary  to  the  intro- 
duction of  secondary  evidence,  a  learned 
author  says:  "But  it  seems  that.  In  general, 
the  party  is  expected  to  show  that  he  haa  in 
good  faith  exhausted,  in  a  reasonable  de- 
gree, all  the  aonrcea  of  infmrmntlon  and 


means  of  discovery  which  the  nature  of  the 
case  would  naturally  suggest,  and  which 
were  accessible  to  him."  1  GreenL  Br.  (15th 
Bd.)  S  558.  Measured  by  this  standard,  In- 
tervener failed  to  lay  the  proper  foundatSoo 
entitling  her  to  Introduce  the  recwd  of  tbe 
Instrument  of  adoption.  No  evidence  that 
the  paper  is  not  In  the  possession  or  under 
the  control  of  the  real  party  in  interest;  no 
showing  that  any  effort  was  ever  made  to 
find  It;  no  pretense  that  inquiry  waa  made 
for  it  of  Baker  or  Beaty,  in  whose  hands  the 
witness  had  last  seen  It  Snrely,  under  such 
circumstances,  tbe  record  evidence  la  not 
competent  to  establish  the  adoption  of  plain- 
tiff. There  Is,  then,  no  evidence  establishing 
the  adoption  of  plaintiff,  and  the  finding  in 
that  respect  was  not  warranted.  There  was 
some  evidence  as  to  admissions  of  Hill  that 
he  had  adopted  Intervener;  but  this  phase 
of  the  question  is  not  argued  by  conns^  for 
IntervHier,  and,  not  bdng  relied  upon  by 
them,  we  do  not  consldv  It  It  not  having 
been  shown  by  proper  evidence  that  Inter- 
vener was  ad(^ted  by  Thomas  Hill.  It  t<A- 
lows  tiUat  she  cannot  rtcover.  Under  these 
drcnmstances.  we  are  not  called  upon  to  con- 
aid^  the  many  other  questions  raised. 

On  plaintiff's  appeal  the  case  Is  afflnned. 
On  defendants*  aroenl  It  Is  reversed. 


RIOB  V.  HIGHLAND  IMP.  CO. 
(Supreme  Court  of  Minnesota.  Jan.  19,  1894.) 
MDNI0IP1.L  Corporations— Tows  Puts. 

Bdd,  in  view  of  the  provisions  of  the 
dty  charter  (Sp.  Laws  1889.  c.  19.  I  3>  relat- 
ing to  the  official  sapervlsion  of  towu  plats  with- 
in the  city  of  Duluth  by  the  board  of  public 
works  and  the  common  connen,  that  Duluth 
is  a  dty  "having  a  duly  constitated  officw  or 
officers  with  jurisdiction  over  said  {data  for 
the  purposes  above  montioQod,"  within  the 
meanmg  of  Gen.  Laws  1889,  c.  SO,  and  hence 
that  the  general  law  does  not  apply  to  plata 
within  the  city  limits. 
(SyllahuB  by  the  Court) 

Ap[>eal  from  district  court,  St  Louis  coun- 
ty: Bnslgn,  Judg& 

Action  by  Samnel  L.  Rice  against  the 
Highland  Improvement  Company  toe  work 
and  services  performed  for  defendant 
There  was  judgment  for  plaintiff,  and,  from 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

BUIson  &  Congdon,  for  appellant  Walter 
Ayers,  ftn*  respondent 

MITCHELL,  3.  Qea.  Laws  18S9.  c.  56, 
entitled  "An  act  to  lnsTU%  the  accuracy  of 
town  plats,"  requiring  that,  before  any  town 
plat  can  be  recorded,  it  shall  have  attached 
thereto  a  certificate  of  ttie  county  surreyor. 
certifying  to  the  accuracy  of  the  plat  tn  cer- 
tain specified  particulars,  contains  a  proviso 
"that  this  shall  not'  apply  to  plats  of  prop- 
erty within  the  corporate  limits  of  cities  hav- 
ing a  duly  constituted  officer  or  officers  with 
JnrisdlctlfHi  over  said  plats  for  Qie  pnrposes 
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above  mentioned.**  The  charter  of  the  city 
of  Dalath  (Sp.  Laws  1889.  c.  19, 1  S)  contains 
rery  full  and  minute  provisions  for  the  pur- 
pose of  insuring  the  accuracy  of  town  plats, 
and  that  the  land  shall  be  laid  oat  In  such 
way  as  to  best  subserTe  pnbBc  convenience^ 
and  that  the  title  of  all  grounds  dedicated  to 
the  public  shall  be  secured.  It  provides  that 
no  plat  shall  be  of  any  validity,  or  recorded, 
ontil  the  approval  of  the  board  of  pnbllc 
works  shall  be  indorsed  thereon.  It  also  fto- 
vldes  what  the  plat  shall  contain,— amoac 
other  things,  the  certificate  of  the  surveyor 
who  made  the  survey  that  all  distances  as 
marked  oa  the  plat  are  correct,  and  that 
permanent  monuments  have  been  placed  as 
shown  thereon.  It  further  provides  what  the 
board  of  public  works  shall  or  may  do  to 
ascertain  the  accuracy  and  sufficiency  of  the 
plat,  and  that.  If  found  to  be  In  accordance 
with  the  requirements  of  the  law,  they  shall 
ladorse  their  approval  thereon,  and  then 
transmit  It  to  the  common  council  for  Its  afr 
ceptance.  It  finally  provides  that  when  thus 
approved  the  board  of  public  works,  and 
accepted  by  the  commtm  council,  the  plat 
thall  be  filed  for  record. 
The  sole  question  Is  whether  Geo.  Laws  1889, 
a  56<  is,  by  force  of  its  own  proviso,  inapplica- 
ble to  plats  in  the  city  of  Duluth,— in  other 
words,  whether  Duluth  is  a  dty  "having  a 
duly  constituted  officer  or  officers  with  ]u- 
risdlctlott  over  said  plats  for  the  purposes 
above  mentjoued."  Although  the  means 
adopted  are  somewhat  diligent,  the  general 
purposes  of  both  acts  are  the  same,  viz. 
through  the  official  supervision  of  town  plats, 
to  protect  the  into-ests  of  both  purchasers 
and  the  pnUic.  The  gennial  act  seems  to 
have  more  especial  refa*ence  to  the  interests 
of  future  pnrcliasers,  while  the  special  act 
has  refo'ence  also  to  the  Interests  and  con- 
venience of  the  public;  bnt,  as  to  both  the 
porposes  to  be  subserved  and  the  means 
adopted,  the  two  laws,  to  a  certain  extent, 
overlap  each  oUier;  and,  while  awkwardly 
worded,  we  think  the  phrase  "for  the  purposes 
above  mentioned,"  in  the  proviso  to  the  gen- 
eral act,  has  reference  to  the  general  objects 
or  purposes  sought  to  be  attained,  and  not  to 
the  specific  particular  means  provided  tor 
their  accomplishment  It  seems  clear  that 
the  intention  of  the  legislature  was  to  ex- 
dude  from  the  operation  of  the  general  law 
all  cities  whose  charters  provided  for  official 
snpCTTlslon  of  town  plats  by  municipal  offi- 
cers or  bodies.  We  also  think  that  the  pur- 
pose of  the  dty  charter  of  Duluth  was  to  es* 
tabUsh  a  complete  system  of  rules  governing 
the  official  supervision  of  plats  within  the 
city,  which  should  cover  the  whole  ground. 
Including  everything  which  the  legislature 
deemed  necessary  on  the  subject;  and  this 
official  snpervlBlon  was  devolved  upon  the 
board  of  public  works  and  the  common  coun- 
cU.  It  can  hardly  be  supposed  that  the  leg- 
Islaturs  Intended  that  theace  should  be  a 
double,  and  possibly  clashing,  sapervlal(m 


Over  plats,— by  the  county  surveyOT  und^r 
the  general  law,  and  by  the  board  of  public 
works  and  common  council  under  the  dty 
charter.  Our  conclusion  Is  that  Duluth  is  a 
city  having  an  officer  or  officers  "with  juris- 
diction over  plats  for  the  purpoaea  above 
mentioned,"  within  the  meaning  of  this  pro- 
visa  Order  affirmed. 


SCHMrOT  T.  SCHMIDT  et  al. 
(Sapreme  Court  of  Minnesota.  Jan.  ID,  18D4.) 
Qm  or  Wirs  to  Bdsbakd  —  Evidbsos  to  Suf- 

PORT^SUFFIOIBKOT. 

Evidence  held  aaffident  to  justify  the 
jury  in  finding  ttiat  a  wife  Intended  to  make 
a  |rift  to  her  husband  of  certain  rents  of  her 
real  estate,  which  she  permitted  him  to  collect 
and  use. 
(Syllahai  1^  tlis  Court) 

Appeal  fhnn  distitet  courts  Dakota  coonty; 
Crosby,  Judge. 

Anna  Maria  Schmidt  presented  a  claim 
against  the  estate  of  Gottfried  Sdimld^  de- 
ceased; and.  from  an  order  disallowing  sudi 
claim,  she  appeals.  Affirmed. 

John  A.  I^more,  for  appellant  Stringer 
&  Seymour  and  Hodgson  &  Schaller,  for  re- 
spondents. 

MITCHELL,  J.  'nils  matter  came  up  to 
the  district  court  on  appeal  from  an  order  of 
the  probate  disallowing  appellant's  claim 
against  the  estate  of  her  deceased  husband 
for  rents  of  her  real  estate  collected  by  him 
In  his  lifetime.  On  the  trial  In  the  district 
court  the  evidence  showed,  substantially,  the 
ft^owing  state  of  facts:  The  appellant  and 
the  deceased  were  married  In  1853,  and  UvM 
together  as  husband  and  wife  until  his  death, 
In  1890.  About  IS  years  before  his  death, 
the  husband  boiight  a  lot  for  $500,  <taklng 
the  title  in  hla  wife's  name,)  and  afterwards 
erected  a  house  on  it,  at  a  cost  of  abont  $3,- 
500.  The  house  was  built  by  the  husband 
out  of  bis  own  funds  and  the  common  earn- 
ings of  himself  and  wife,  but  the  evidence 
tends  to  prove  that  the  purchase  price  of  the 
lot  was  paid  for  with  the  wife's  money.  In 
law,  however,  the  house  and  lot  were  the 
property  of  the  wife,  and  whose  funds  paid 
for  it  is  Immaterial,  except  so  far  as  It  may 
tend  to  characterize  the  subsequent  conduct 
of  the  parties  with  reference  to  the  rents. 
From  the  completion  of  the  bouse  to  the  day 
of  his  death,  the  huslULnd.  with  the  knowl- 
edge and  consent  of  the  wife,  collected  the 
rents,  and  used  the  money  as  his  own,  for 
family  expenses,  and  in  bis  business.  He  al- 
ways paid  the  taxes  and  Insurance  on  the 
property.  No  account  of  these  rents  was 
ever  kept  t>etwe«i  the  husband  and  wife, 
and  she  never  made  any  demand  for  any 
such  account  Hie  wife  never  made  any  ob- 
jection to  her  husband's  using  the  money  as 
bis  own,  and  she  virtually  admits  that  she 
new  made  any  demand  on  him  for  its  te^ 
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paTment  Wbenerer  she  wanted  any  money, 
be  gave  It  to  her,  liut  there  la  nothing  to 
show  that  this  was  on  account  of  the  rents. 
On  the  contrary,  the  Inference  from  the  evi- 
dence Is  Irresistible  that  the  money  was 
giTm  to  her  without  reference  to  the  rents, 
just  as  any  husband  would  give  money  to 
his  wife  when  she  wanted  it  The  evidence 
was  also  ample  to  warrant  the  Jury  in  find- 
ing that  the  first  time  the  wife  ever  asserted 
any  right  to  these  rents  was  after  her  hus- 
band's death.  Hie  case  was  tried  and  sub- 
mitted to  the  Jury  upon  the  theory  that  the 
sole  issue  was  whether  the  appellant  made 
a  gift  of  the  rents  to  her  husband.  The 
court,  in  Its  charge,— to  which  there  was  no 
exception,— Instructed  the  jury  that,  the  prop- 
erty being  the  wife's,  the  rents  wwe  hers, 
and  that  she  would  be  entitled  to  recoTer, 
imless  It  appeared  that  she  intended  to  make 
a  gift  of  them  to  h^  husband;  that  such  in- 
tention must  afDrmatively  appear,— other- 
wise, she  was  entitled  to  recover;  that  this 
fact  had  to  be  determined  from  all  the  evi- 
dence In  the  case;  and,  (quoting  from  the 
decision  of  the  court  in  McNally  v.  Weld,  80 
Minn.  209.  14  N.  W.  895.)  "if  she  permitted 
her  husband  to  receive  the  rents,  and  use 
them  for  family  expenses  or  In  his  business, 
or  otherwise,  under  drcnmstances  clearly  in- 
consistent with  an  IntentioD  to  claim  a  re- 
payment, she  cannot  recover  of  his  estate." 
The  Jury  found  a  verdict  for  the  estate,  and 
in  our  Judgment  the  evidence  was  ample,  un- 
der the  law,  as  correctly  stated  by  the  trial 
court,  to  Justify,  if  not  to  require,  audi  a 
verdict. 

It  may  be  conceded  that  under  our  "mar^ 
rled  women's  act"  th»e  can  be  no  presump- 
tion that  a  hual>and,  when  he  receives  the 
money  of  his  wife,  takes  It,  by  virtue  of  Ills 
marital  rights,  as  his  own;  also,  that  there  is 
no  presumption  arising  from  the  bare  fact 
that  a  wife  places  her  money  In  the  hands 
of  her  husband,  or  permits  him  to  collect  it, 
that  she  intended  It  as  a  gift  to  bim.  It  may 
also  be  conceded  that,  in  the  absence  of  any 
evidence  tending  to  show  a  gift,  the  law 
would  Imply  a  promise  to  repay  It  But  as 
in  any  other  case,  this  implication  may  be 
rebutted  by  evidence,  either  direct  or  circum- 
stantial, showing  a  contrary  intention  or  un- 
derstanding of  the  parties.  How  the  pre- 
sumption of  an  implied  promise  may  be  over- 
come by  facts  and  drcumstancea  is  frequent- 
ly illustrated  In  the  case  of  transactions  be- 
tween members  of  the  same  family,  as,  tor 
example,  parent  and  child.  The  same  prin- 
ciple la  at  least  equally  applicable  as  between 
husband  and  wife,  the  question  always  be- 
ing whether.  In  view  of  the  relationship  of 
the  parties,  the  action  of  the  wife  with  ref- 
erence to  property  which  she  allows  her  hus- 
band to  receive  and  use  is  so  inconsistent 
with  an  intention  on  her  part  to  dalm  a  re- 
payment as  to  show  that  she  intended  it  as 
a  gift  The  authorities  also  make  a  dls- 
tlnctlMi  In  that  respect  between  tiie  receipt 


by  the  husband  of  the  Income  of  the  wife's 
Iu?operty,  and  the  receipt  by  him  of  its  prin- 
cipal OT  corpus,  holding  that  a  gift  of  the 
former  may  be  Inferred  from  a  state  of  facts 
which  might  not  warrant  an  Inference  of  a 
1^  of  the  latter.  The  reasons  for  this  dis- 
tinctlcHi  are  well  stated  in  Re  Haner's  Bs- 
tate.  140  Fa.  St.  420,  21  AM.  446.  Under  the 
doctrine  of  McNally  v.  Weld,  supra,  the  evi- 
dence amply  Justified  the  Jury  In  finding  ttiat 
the  appellant  nerw  intended  to  dalm  a  re- 
payment of  these  rents;  and  there  Is  noth- 
ing in  Ghadboum  v.  Williams,  45  Minn.  204, 
47  N.  W.  812,  inconsistent  with  the  view 
either  <tf  the  law  w  of  the  effect  of  the  evi- 
dence.  Otder  afflrmed. 


BRAMB  V.  TOWNS. 
(Supreme  Court  of  Minnesota.   Jan.  6,  1894.) 
Vsinxm  Axm  PiiROHAssB^-GoKnaDonosr  ov  Goir- 

TRACT— "QOITCI-AIM  AHD  CoSVET.  " 

The  words  "quitclaim  and  convey,"  Id 
a  certain  contract,  eonstmed  as  bdng  used  Id 
the  sense  of  "eonv^  qoitclalm,"  and  as 
blndius  the  obligor  m«ely  to  qultclum  his  in- 
terest In  the  premises,  and  not  to  main  good 
title. 

(Syliabus  by  the  Gonrt) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Hides,  Judge. 

Action  by  Charles  B.  Brame  against  Hor- 
ace A.  Towne  for  breach  of  contract  There 
was  Judgment  for  defendant^  and  plaintiff 
appeals.  Afflrmed. 

O.  R  Brame  and  Welch  &  Welch,  for  ap- 
pellant   Johu  H.  Nlckell,  W.  W.  Barttett, 

and  Flannery  &  Cooke,  for  respondent 

MITCHELL,  J.  This  was  an  action  for 
damages  for  the  alleged  nonperformance  of 
a  contract  to  convey  real  estate.  The  ap- 
peal Is  from  a  Judgment  on.  the  pleadings 
in  fav<H*  of  the  defendant  There  are  pos- 
sibly other  grounds  upon  which  the  Judg- 
ment might  be  affirmed,  but  as  we  construe 
the  agreement  of  the  parties,  (Exhibit  A  of 
the  answer,)  and  especially  the  expression 
"quitclaim  and  convey,"  the  contract  was, 
according  to  the  allegations  and  admissions 
of  the  plaintiff,  fully  performed  by  the  de- 
fCTdant  The  phrase  "quitclaim  and  con- 
vey" is  a  peculiar  one,  the  meting  of  wlilch, 
taken  alone,  is  somewhat  ambiguous.  The 
question  Is,  In  what  sense  did  the  parties  in- 
tend it?  And-  In  determining  this  we  may 
resort  to  the  surrounding  drcumstances, 
and  the  pre-existing  relations  of  the  parties 
to  each  other  and  to  the  subject-matter.  The 
facts,  as  admitted  by  the  pleadings,  are  sub- 
stantially as  follows:  A  number  of  lots,  In- 
cluding the  two  described  in  the  complaint, 
(16  and  17,)  were  each  subject  to  three  suc- 
cessive mortgages,  of  which  defendant 
Towne,  held  the  second  and  third.  The 
owner  of  the  first  mortgage  having  fore* 
dosed  and  bid  lu  the  property,,  defaidant 
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pnrchaMd  the  sberllTs  coHflcatM  of  Bal«. 
Plalntllte  Brame  and  "Brame  and  Mowe" 
-held  two  Jodgments  against  the  owners  of  the 
equitlea  of  redemption,  nndra-  which  they 
had  filed  notlcea  of  taitoithHi  to  redeem,  and 
•deposited  with  the  shwlff  the  amoimt  of 
mojiey  necessary  for  that  piirpos&  Towne 
disputed  their  right  to  redeem,  and  had  com- 
menced an  action  to  enj<^  them  firom  doing 
80,  and  deposited  with  the  cl^k  of  the  court 
■the  amoimt  of  Brame  and  Moore's  Judg- 
ments. Qtt  this  juDctmre  of  affairs  the  par- 
ties ^ecoW  Exhibit  A.  "as  and  for  a  set- 
tlement of  matters  herein  between  the 
parties,  *  *  *  It  being  agreed  and  tmder- 
Btood  that  this  shall  be  a  settlement  In  full 
of  all  matters  arising  from,  relating  to,  or 
growing  out  of  this  proceeding.'^  By  the 
terms  of  the  agreement,  the  r^emption 
money  in  the  hands  of  the  sheriff  was  to  be 
-returned  to  Brame  and  Moore,  who  were 
also  to  reeelre  the  money  deposited  by  Towne 
with  the  clerk  of  the  court,  being  the  amount 
of  their  two  Judgments,  which  were  to  be 
assigned  to  Towne.  The  lots  which  were 
the  subject  of  the  action  were  to  be  divided 
between  the  parties;  Towne  to  receive  all 
except  10  and  17,  which  were  to  go  to  Brame; 
Brame  and  Moore  to  execute  to  him  proper 
InstromebtB  of  release  of  the  lots,  except 
16  and  17,  and  said  Towne  "to  quitclaim  and 
convey"  said  lots  16  and  17  to  Brame,  and 
Brame  and  Mowe  to  pay  to  Towne  |G0  "as 
and  for  said  deed  and  conveyance;"  the  ac- 
tion to  be  dismissed  without  costs  to  either 
party.  All  the  provisions  of  this  agreement 
were  fully  executed,  Including  the  execution 
of  a  quitclaim  dfi^  by  Towne  to  Brame  of 
lots  16  and  17.  lAt  this  time  all  parties  sup* 
posed  that  the  fSredosnre  of  the  first  mort- 
gage was  valid,  and  consequently  that 
Towne's  quitclaim  would  convey  title.  As 
a  matter  of  fact,  however,  the  foreclosure 
as  to  these  two  lots  was  abortive,  and  con- 
sequ«itly^e  quitclaim  conveyed  no  title  to 
the  lotg,  _JFIalntlg'a  contention  is  that,  un- 
dw  his  contract  to  "quitclaim  and  convey," 
Towne  was  bound,  not  merely  to  execute 
a  quitclaim,  but  to  make  good  title. 

We  are  not  unmindful  of  the  rule  that;  in 
contracts  between  vendor  and  vendee  for  the 
sale  of  real  estate,  an  agreement  to  make 
a  good  title  Is  implied,  unless  the  liability 
is  expressly  excluded.  But  these  parties  did 
not  occupy  the  relation  of  ordinary  vendor 
and  vendee.  Brame  and  Moore  were  claim- 
ing the  right  to  redeem  the-lots  covered  by 
the  mortgages.  Tow^e  was  contesting  this 
right  Each  party  desired  and  expected  to 
secore  title  under  the  foreclosure.  In  this 
omdltlon  of  affairs,  they  agreed  on  this  com- 
promise and  division  of  the  property  which 
was  the  subject  of  their  controversy.  What- 
ever the  term  "quitclaim  and  convey"  might 
b&  construed  to  mean,  under  other  drcom- 
stances*  we  are  of  opinion,  in  view  of  the 
drcomatances  of  this  case  and  the  relations 
•f  the  parties,  aa  wdl  as  upon  a  view  of  the 


whole  Instrumenl;  that  tbe  Inteatkm  was 
merely  that  Towne  should  qtdtclalm  all  his 
Interest  In  the  propwty  under  the  fwedosm'e 
sale,  as  well  as  under  his  mOTtgages;  that 
the  phrase  "quitclaim  and  convey"  was  in- 
traded  In  the  sense  of  "conv^  by  quitclaim." 
The  language  used  Indicates  clearly  that  the 
crareyance  was  to  be  in  form,  at  least,  a 
quitclaim,  A  qiUtclalm  deed  Is  a  well- 
known  form  of  conveyance,  of  the  nature  of 
a  release,  with  words  of  grant  as  well  as  re- 
lease, and  it  Is  the  mode  adopted  whare  the 
grantor  does  not  wish  to  be  responsible  for 
the  title.  Aside  from  the  use  of  the  word 
"quitclaim,"  the  relation  of  the  parties  to 
the  property,  and  the  nature  of  this  settte- 
ment,  tend  strongly  to  negative  the  Idea  that 
it  was  the  Intention  that  Towne  should  obli- 
gate himself  to  make  good  title.  Our  con- 
clusion is  that  the  execution  of  the  quitclaim 
deed  was  a  full  performance  of  the  con- 
tract. 

Wbeth^*  the  mutual  mistake  as  to  the  con- 
dition of  the  title  would  have  been  a  groimd 
for  a  rescission  Is  a  question  not  before  us. 
We  have  made  no  reference  to  the  allega- 
tions that  subsequenUy  to  the  execution  of 
the  contract  the  dty  of  Minneapolis  con- 
denmed  these  lots  for  public  use,  because 
these  allegations  are  wholly  Immaterial.  Of 
course,  the  right  of  parties  to  the  land  would 
be  transferred  to  the  fund  awarded  as  com- 
pensation; and  while  the  quitclaim  to  the 
plaintiff  might,  because  of  the  aborUveness 
of  the  foreclosure,  be  Ineffectual  to  convey 
title  to  the  lots.  It  would,  under  the  circum- 
stances, operate  as  an  assignment  to  him  of 
the  mortgage,  and  thus  entitie  him  to  the 
award  to  the  amount  due  on  the  mortgage. 
See  Johnson  v.  Sandhoff,  80  Mhm.  197,  14 
N.  W.  888;  Holton  v.  Bowman,  32  Minn.  191, 
19  N.  W.  734;  Rogers  v.  Benton,  38  Minn. 
39,  38  N.  W.  765.   Judgment  affirmed. 


STATE  V.  HAWKS  et  sL 
(Supreme  Court  of  Minnesota.    Jan.  S,  1894.) 
Obakd  Jdbt  —  Makino  Up  Jvxt  List  —  Ihdioi^ 

MBNT— XnDOBBBMBNT  Ot  WlTKBSSBS  —  AOCDSBD 

AS  Witness  beforb  Gband  Jdrt. 

1.  Sp.  Laws  1S76,  c.  214,  providing  that 
the  grand  Jury  lists  for  RamBey  coanty  shall  be 
selected  "from  the  qualified  electors  of  the  sev- 
eral wards  la  the  city  of  St.  Paul  and  towua 
of  said  county,"  does  not  require  that  the 
names  selected  shall  be , apportioned  among  the 
different  wards  and  towns.  All  that  the  law 
reQuires  is  that  those  makipg  the  list,  having 
in  mind  the  whole  bodr  of  the  coanty,  Bbafi 
make  the  selection  with  special  reference  to 
fitneaa,  re^rdless  of  ward  or  town  lines. 

2.  The  witneases  whose  names  are  required 
to  be  indoned  on  an  indictment,  or  inserted  at 
the  foot  thereof,  are  oiily  those  who  were  ex- 
amined and  gave  material  evidence  upon  the 
particular  charge  alleged  in  the  indictment, 
at  the  time  when  such  charge  was  being  In- 
vestigated by  the  xrand  jury. 

3.  It  is  not  required  to  indorse  or  enter  the 
names  of  witnessea  who.  while  other  charges 
ware  bdng  investigated,  may  have  given  avi- 
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droce  material  upon  th«  charge  alleged  In  the 
iodictmeot,  unless  the  grand  jurj  found  the 
intlictmentl  in  whole  or  in  part,  on  such  evi- 
dence; and  the  fact  that  the  names  of  such 
witneMes  are  not  Indorsed  or  entered  on  the 
indictment  la  condoaiTe  that  the  grand  jnry 
did  not  take  such  evidence  into  account  in  find- 
ing "a  true  bilL" 

4.  The  fact  that  a  person  msr.  In  the  In- 
Testigation  of  some  other  charge  by  the  grand 
jury,  have  been  required  to  give  evidence  which 
would  have  been  material  on  the  particular 
charge  for  which  he  Is  indicted,  la  no  cause  for 
setting  aside  the  Indictment  on  the  groand  that 
he  was  required  to  testify  against  himself,  un< 
less  it  appears  from  the  indorsement  or  eatrj 
of  his  name  on  the  indictment  as  a  witness  that 
the  grand  jai7  fonnd  the  bill,  In  whole  or  In 
part,  on  his  evidence. 
(Syllabus  by  the  Court) 

Case  certified  from  district  court,  Ramsey 
cotuity;  Kellj.  Judge. 

Charles  A.  Hawks  and  William  B.  Erans 
were  Indicted  for  grand  larceny,  and,  thp 
court  baviog  refused  to  quash  the  Indict- 
ment; the  case  was  certl^d  bi  tbe  supreme 
court  Affirmed. 

H.  W.  Cbllds.  Atty.  6ea.,  for  the  State. 
pavlBk  Kellosg  &  Sero'ance,  for  defatdants. 

HITOHBLL,  J.  The  grand  Jury  of  Barn- 
s' county,  on  October  19th  found,  and  on 
October  20,  IfifiS,  presented  in  conrt,  an  In- 
dictment against  tbe  defendnnta  Jointly  for 
grand  larceny  In  the  first  degree,  committed 
January  1,  1898,  by  embesEling  ¥60,000  of 
the  money  and  personal  property  of  the 
SeTen  Comem  Bank  of  Ett.  Fanl,  while  In 
control  and  custody  oC  the  iffoperty  as  em> 
ployes  and  offlcera  of  the  bank.  The  names 
of  three  witness oa  cfzauined  before  the 
grand  Jury  were  indcned  on  tbe  Indict- 
ment. Bach  of  the  defendants  made  ft  mo- 
tion to  qoaab.  These  motlona  wore  made 
upon  the  grounds— First  that  tbe  grand  Jury 
list  was  not  selected,  as  provided  by  law, 
from  the  qualified  electors  of  the  serwal 
wards  of  the  city  of  St  Paul  and  towns  of 
Rams^  county;  second,  that  tiie  names  of 
certain  witnesses  examined  before  the  grand 
Jury  were  not  indorsed  on  the  Indictment  or 
Inserted  at  tbe  foot  ttiereof;  and,  third,  (as 
to  Evans,)  tlrnt  he  was  compelled  to  testify, 
as  a  witness  before  the  grand  Jury  touching 
the  charge  and  matters  urged  against  him 
in  the  indictment 

The  first  ground  may  be  very  tolefly  diit* 
posed  of.  All  that  was  presented  in  sup- 
port of  it  was  the  affidavit  of  an  ex^fa^Iff, 
whose  term  of  office  Expired  the  year  before 
the  grand  Jury  list  in  question  was  selected, 
to  the  effect  tbat  the  usual  mode  of  making 
up  grand  jury  lists  during  his  term  of  office 
was  to  select  the  names  entirely  from  the 
city  of  St  Paul,  and  usually  from  the  city 
■<Urectory,  and  that  he  bad  examined  the 
naMes  of  this  particular  list,  and  found  that 
they  were  all  residents  of  the  city,  and  none 
of  them  of  the  towns  outside  of  the  city. 
The  affiant  did  not  claim  to  have  any  per- 
Bonai  knowledge  as  to  how  the  list  from 


which  this  grand  Jury  was  drawn  had  beeft 
made  up.  The  fact  that  they  wore  all  resi- 
dents of  the  city  prc^TOd  nothing.  Cbaptar- 
214,  Sp.  Laws  1ST6,  providing  that  the  lists 
shall  be  selected  from  the  sevaral  wards  of 
the  <tfty  and  towns  of  the  coimty.  te  noOiIng; 
more  than  tbe  common-law  mle  that  tiiey 
must  be  selected  from  the  body  of  the  coun- 
ty. The  board  which  selects  the  names  to- 
not  required  to  know  or  ascertain  In  what 
particular  part  of  the  county  eodi  Juror  re- 
sides, <w  to  apportion  the  names  selected 
among  the  different  wards  or  towns.  Att 
that  the  law  requires  is  that  tbs  board,  hav- 
ing in  mind  the  whole  body  at  the  otnmty, 
shall  make  the  best  selection  it  can,  with 
special  regard  to  fltneai,  regardleaB  of  warA 
or  town, lines. 

2.  The  Kcond  and  third  groonds  of  the- 
motions  may  be  considered  together.  De- 
fendant Evans,  In  sDppcKt  of  his  motion, 
presented  his  own  affidavit  to  the  effect  that 
while  the  grand  jury  which  fOnnd  tbe  In- 
dictment **wa8  investigating  said  case,  and* 
bearing  testinKmy  upon  the  chai^  nsflaed 
In  said  hidlctment,"  be  was  sobpoenaed,  and 
ctHnpdled  to  testify  btfOre  it  as  a  witness 
"touching  the  charge  and  matters  alleged  In 
the  Indictment  against  him."  Both  defend- 
ants also  presmted  the  aflMavits  of  several 
persons,  whose  names  were  not  Indorsed  on 
ttie  Indictmoit,  to  the  eflFect  tbat  while  the^ 
grand  Jnry  "was  Investigating  said  case, 
and  hearing  testimony  upon  the  charge- 
named  In  said  Indictment,"  they  were  sub- 
poenaed, and  testified  before  it  as  witnesses 
'^touching  the  charge  and  motten  alleged  u 
tbe  Indictment,"  at  "with  refcaroice  to  ttie- 
matters  set  forth  in  flie  Indlctmeut*'  &k. 
cqqKMlticm  to  tbe  motions,  the  state  i^esen^ 
ed  the  alBdavit  of  the  cleA  of  the  grand 
Jury  that  he  kept  and  preserved  tbe  minutes 
of  the  |H>oceedtnga  of  said  Jnry,  which  miu- 
utes  were  fvesented  and  filed  In  ootut;  that 
he  was  present  during  all  the  time  the  Jury 
was  in  session,  and  beard  tbe  testimony  of 
each  and  every  witness  who  testlfled  before 
It;  that  said  minutes  were  a  true  and  cor- 
rect record  of  all  the  cases  conslda*ed  by 
said  Jury;  that  he  ento^  and  recorded  in 
said  minutes  the  name  of  each  and  every 
witness  who  testlfled  before  tbe  grand  Jury; 
and  that  no  person  testified  In  any  case  be- 
fore said  Jiu7  whose  name  does  not  appear 
In  the  minutes,  under  the  title  of  said  case, 
as  a  witness  therein.  The  state  also  pre- 
sented the  minutes  of  the  proceedings  of 
the  grand  Jury  referred  to  In  the  affidavit  of 
the  clerk,  and  kept  as  required  by  Gen.  St 
1878,  c  107,  I  26.  These  minutes  purport 
to  be  a  full  record  of  the  proceedings  of  the 
grand  Jury  during  Its  entire  session,  show- 
ing each  day's  transactions  in  regular  order, 
giving  the  title  of  each  case  Investigated  by 
the  Jury,  the  name  of  the  defendant  or  per^ 
son  against  whom  the  charge  was  made, 
the  offense  of  which  he  was  charged,  the 
names  of  the  witnesses  examined,  and  tbe- 
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final  dlqjwsltion  of  tbe  case,  either  b7  flud- 
ing  "A  true  bill"  or  "No  bill."  It  appears 
Croio  tbese  minutes  tbat  on  October  12th  the 
srand  Jory  entered  upon  the  conelderatlon 
of  tbe  caae  of  State  of  Minnesota  tu.  O.  A. 
Hawks,  charged  wltii  "grand  larceny  In  the 
first  decree."  It  is  reasonably  probable,  if 
not  entirely  apparent,  from  tbe  record,  that 
tbe  chaise  here  retanA  to  was  that  of  the 
larceny  of  $3,000  of  the  prop«^  of  tbe 
Seven  Corners  Bank*  alleged  to  have  been 
committed  May  18,  1£9S,  and  tor  which 
Hawks  hadt  on  examlnatimi,  beok  held  to 
answer  In  the  district  court.  Tbe  names 
of  a  large  ntmiber  of  persons  are  given  as 
having  been  examined  as  witnesses  on  thte 
charge.  These  Include  ^  name  of  the  de- 
fendant Evans,  and  also  of  all  the  persons 
named  In  defendants'  motion  papers  except 
ODA  It  appears  from  the  minutes  tbat  tbese 
persona  were  examined  on  October  12th, 
loth,  and  171b,  and  that  on  the  last-named 
date  the  grand  Jury*  on  this  charge,  voted 
to  find  "No  UU."  It  also  appears  tbat  on 
Oetobo-  13th  the  grand  ;fury  took  tip  tbe  In- 
vestigation of  a  charge  of  "grand  larceny 
in  the  second  degree"  against  the  same  de- 
fendant. Hawks,  and  examined  four  wlt- 
iwssea,  hududlng  three  of  those  examined 
oooceming  tbe  first  tdiarge;  that  on  tUs  ac- 
oisatlMi,  and  npon  tbe  same  day,  the  grand 
Jury  voted  "No  bUL"  It  then  appears  from 
the  mlnntes  tbat  on  October  19tb  the 
grand  jary  took  up  the  accusation  against 
Brans  and  Hawks  of  grand  larceny  in  the 
first  degree,  npon  which  this  indictment  was 
found,  and  examined  the  three  witnesses 
whose  names  are  Indorsed  thereon,  and  on 
tbe  same  day  found  "A  true  bill"  against 
both  defendants.  It  further  appeared  from 
tbe  minutes  that  on  October  20th  the  grand 
Jury  proceeded  to  Investigate  a  charge  of 
forgery  in  tbe  second  degree  against  Hawks, 
and  examined  two  witness^,  both  of  whom 
had  been  examined  on  one  or  more  of  tbe 
prior  Investigations  referred  to;  and  that 
upon  this  charge  the  grand  Jury  voted  "No 
Wll." 

Uptm  a  subsequent  hearing,  the  defendants, 
in  support  of  their  motions.  Introduced  as 
witnesses  sevoml  members  of  tbe  grand  Ju- 
ry, and  also  several  persons  whom  they 
claimed  bad  been  examined  as  witnesses  be- 
fore it,  but  whose  names  were  not  Indorsed 
on  the  Indictment  The  court  ruled  that  he 
would  permit  grand  Jurors  to  be  examined 
to  tbe  extent  of  showing  that,  when  they 
were  investigating  the  particular  charge 
against  the  defendants  upon  which  the  In- 
dictment was  found,  they  examined  otber 
witnesses  than  those  shown  In  the  record,  but 
that  he  would  not  allow  defendants  to  go 
back  and  show  what  was  done  on  other  and 
different  charges;  or,  as  stated  by  the  trial 
Judge:  **He  would  permit  a  grand  Juror  to 
be  examined  to  this  extent,  and  no  further: 
A  grand  Juror  may  be  asked  what  partlcu- 
iar  daatrge,  it  any,  against  either  <tf  these  de- 


fendants, was  under  Investigation  on  any 
particular  day,  and  to  give  the  names  of 
the  witnesses  who  then  testified  before  the 
grand  Jury  c<meernlng  said  charge  at  tbat 
time."  As  we  construe  this  ruling,  it  was 
that  the  Inquiry  would  be  confined  to  vrbat 
witnesses  were  examined  b^ore  the  grand 
jury  upon  tbe  particular  charge  upon  which 
the  indictment  was  found,  and  at  the  partic- 
ular time  when  that  particular  charge  was 
being  investigated.  The  correctness  of  this 
ruling  Is  tbe  principal  question  presented  by 
the  record.  The  defendants  then  ottered  to 
prove,  among  other  things,  that  "on  Octo- 
ber 12th,  leth,  and  17tb  the  grand  Jury  were 
ccmsidCTlng  and  Investigating  generally  the 
manner  in  which  tbe  business  ot  the  Seven 
Comert  Bank  had  been  transacted  by  the 
defendant  Bvans  as  cashier  and  defendant 
Hawks  as  assistant  cashier;"  that  on  these 
dates  Evans  was  subpoenaed,  and  compelled 
to  testify  before  the  grand  Jury  "relative  to 
tbe  charge  In  tbis  indictment,  and  concern* 
ing  the  subject-matter  thereof;"  tbat  on 
these  dates  the  grand  Jury  were  considering, 
among  other  mattos  relating  to  the  dealings 
of  these  defendants  with  said  bank,  tbe  ept- 
dfic  charge  set  up  in  the  Indictment,  and  tbat 
the  several  persons  named  in  the  motion 
papers  "gave  testimony  relative  to  the  sub- 
ject-matter on  which  these  defendants  were 
indicted,"  or  "CMicemIng  tbe  specific  mat- 
ter set  up  in  the  Indictment,"  or  '*npon  the 
subject-matter,  and  relative  to  the  charges, 
set  forth  In  the  indictment  against  these  de- 
fendants." These  offers  were  repeated  In 
various  forms,  but  were  all  excluded  by  the 
court  because  not  confined  within  the  limits 
fixed  by  the  previous  ruling  of  the  court- 
It  is  fairly  inferable  from  the  record  that 
all  of  the  matters  under  Investigation  by  tbe 
grand  jury  on  the  various  named  dates  bad 
reference  to  the  "wrecking"  of  the  Seven 
OOTners  Bank  1^  its  various  officers  and  em- 
ployes, and  particularly  by  tbe  two  defend- 
ants. It  la  evident  that  this  general  sub- 
ject might  intrude,  not  only  the  commission 
of  crimes  by  different  persons,  but  also  the 
commission  of  different  crimes  by  the  same 
.person.  It  may  also  be  reasonably  presum- 
ed that  In  such  a  case  the  Investigation  of 
one  charge  against  one  person  might  elicit 
evidence  that  would  tend  to  prove  the  com- 
mission of  the  same  crime  by  another  per- 
son, or  tbe  commission  of  another  crime  by 
the  same  person,  or  the  commission  of  an- 
other crime  by  another  person.  And  while 
the  "offers"  of  the  defendant  were  skillfully 
worded,  yet  It  la  perfectly  apparent  that 
what  they  proposed  to  do  was  to  go  Into  a 
full  examination  of  all  the  proceedings  of 
the  grand  jury,  and  of  all  the  evidence  given 
l>efore  it,  upon  all  its  ioTestigatlons  In  rela- 
tion to  Hbe  general  subject  of  the  business 
management  of  the  Seven  Comers  Bank. 
Their  contention  leads  logically  and  neceasa- 
rily.  as  their  counsd  frankly  admitted  on 
tlM  a^ment,  to  ttie  following  result:  First, 
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that  1^  In  InTostlcatlng  a  chaiqce  ot  a  par- 
ticular crime  acainst  A.,  B.  should  b«  exam- 
ined aa  a  wltncM,  and  give  testbuony  vUeb 
would  tend  to  sbow  tliat  be  had  committed 
the  same  or  some  other  crime,  the  grand 
Jury  could  never  find  an  Indictment  against 
B.  for  8Uch  crime,  however  dearly  proven  by 
other  and  Independent  evidence  when  the 
Jury  came  to  the  Investigation  of  such  charge, 
but  that  the  matter  would  have  to  be  rele- 
gated to  a  sabseqaent  grand  Jury;  second, 
that,  in  finding  an  Indictment  agi^iat  a  per- 
son, the  grand  Jury  must  Indorse  thoeon  the 
names,  not  only  of  those  persons  who  were 
examined  as  witnesses  touching  that  par- 
ticular charge  when  it  was  under  Investlga* 
tlon,  but  also  of  all  othw  petatms  who,  while 
being  examined  on  other  matter,  may  have 
tfven  evidence  that  might  have  been  mate- 
rial upon  that  particular  charge,  although 
the  grand  Jury  may  not  liave  taken  It  Into 
account  in  finding  the  Indictment  And  this 
last  proposition  necessarily  leads  to  a  third, 
equally  novel  and  startling,  viz.:  That,  up- 
on a  motion  to  set  aside  an  Indictment  on  the 
ground  that  the  names  of  witnesses  are  not 
indorsed,  a  defendant  may  go  into  a  general 
fishing  expedition  through  the  entire  proceed- 
ings of  a  grand  Jury,  and  make  them  public, 
for  the  purpose  of  ascertaining  what  wit- 
nesses have  at  any  time  during  the  session, 
in  the  investigation  of  any  case,  given  tes- 
timony material  to  the  charge  In  the  indict- 
ment This  would  involve  not  only  the  re- 
production of  the  evidence  on  the  motion, 
t)ut  also  the  determination  of  the  court  as  to 
its  matwlality  upon  the  charge  In  the  In- 
-dictment  Indeed,  we  do  not  see  why  it 
would  not  require  the  court  to  go  further, 
and  enter  into  the  minds  of  the  grand  jurors, 
to  ascertain  whether  they  took  the  evidence 
into  accoimt  when  finding  the  Indictment. 
Any  such  course  would  be  utterly  Incom- 
patible with  the  orderly  or  prompt  dispatch 
of  public  buslnees,  and  any  prc^rasitiou  which 
leads  to  any  such  results  cannot  be  sound. 
Independently  of  any  statute,  the  practice 
has  long  been  tn  v<^e  to  mark  on  the  back 
of  every  indictment  the  names  of  the  wit- 
nesses supporting  It.  This  was  usually  done 
In  this  country  by  the  prosecuting  attorney, 
and  In  England  by  the  clerk  of  the  assizes. 
The  object  was  twofold:  First,  to  prevent 
malldous  aconsatlons  being  made  by  un- 
known and  secret  prosecutors;  and,  second, 
and  chiefly,  that  the  accused  may  to  some 
extent  be  informed  what  witnesses  he  will 
have  to  confront  at  the  trlaL  In  most  states 
where  there  are  statutes  providing  for  such 
an  Indorsement  they  are  held  merely  di- 
rectory, and  hence  its  omission  not  a  ground 
for  quashing  the  Indictment;  and  while,  in 
tills  state,  there  is  a  statute  providing  for 
setting  aside  an  indictment  on  this  ground, 
there  are  very  good  reasons  why  Us  scope 
should  not  be  enlarged  by  any  strained  eon- 
•tractlon.  In  the  first  place,  It  Is  an  omls- 
9\oa  which  might  be  supplied  by  amendment 


without  prc^dlce  to  the  substantial  ri^ta 
of  the  defendant  In  some  states  It  Is  en.' 
pressly  provided  that  this  may  be  done, 
and  we  are  by  no  means  inrepared  to  say 
that  it  may  aot  be  done  In  this  atat&  Again, 
as  the  state  Is  not  confflned  on  the  trial  to 
the  witnesses  examined  before  the  grand 
Jnxy,  the  omission  Is  not  ana  of  vital  Impor 
tance  to  fhm  defendant  Bnt  UuSy*  and 
chlefiy,  It  seems  almost  an  absordity  to  set 
aside  an  indictment  on  any  audi  gnnuid, 
when  the  very  fact  of  his  malting  such  «,  mo- 
ttott  ccmduslvely  shows  that  13n  defendant 
already  has  ibe  very  Infonnatkm  whldi  the 
Indorsement  was  designed  to  famish  him. 
These  and  other  oooddMatUnu  ct  public  par- 
ley and  convenience  lead  as  to  tibe  condu- 
slon  that  all  Oiat  the  statute  reqolrea  Is 
that  thov  be  Indrased  on  the  Indtctmott 
the  names  only  those  witnesses  who  vrae 
examined  and  gave  material  evidence  npm 
the  Investigation  of  the  particular  diarge  up- 
on which  the  Indictment  was  found,  and 
npon  whose  evidence  it  was  found. 

There  is  notiiing  In  State  v.  Beebe,  17 
Mtam.  241,  (GU.  218,)  hi  confilct  with  this 
view.  All  that  was  held  in  that  case  was 
that  where.  In  the  Investigation  by  a  grand 
jTiry  of  a  charge  against  one  person,  evi- 
dence Is  elicited  which  proves  that  another 
person  Is  guilty  of  the  same  ot  anotho*  crime, 
the  Joiy  may,  on  such  evidence,  indict  the 
latter  person  without  recalling  and  re-ex- 
amining the  witnesses,  and  that  in  such  case 
it  would  be  Its  duty  to  indorse  the  names 
of  the  witnesses  on  the  Indictment.  But. 
where  the  grand  jury  Indorse  mly  the 
names  of  those  witnesses  who  were  examined 
in  the  Investigation  of  the  particular  charge 
against  the  defendant  when  it  was  nnder 
consideration,  It  seems  to  us  that  the  only 
practicable  rule  la  that  it  must  be  condusive- 
ly  presumed  that  the  Indictment  was  found 
exduslvely  on  the  evidence  of  such  wit- 
nesses, nierefore.  without  considering  or 
determining  how  far  the  proceedings  before 
a  grand  jury  may  be  dlsdoeed  by  the  grand 
Jurors  for  the  purposes  of  such  motions  as 
these,  our  conclusion  is  that.  In  restricting 
the  inquiry  within  the  limits  stated  In  the 
ruling  of  the  court,  there  was  at  least  no 
error  prejudidal  to  the  defendants;  also, 
that,  upon  the  evidence  admitted,  there  was 
no  error  In  the  decision  of  the  motions. 

It  follows  from  what  has  been  said  that 
there  Is  nothing  in  the  point  that  the  de- 
fendant Evans  was  compelled  to  testify 
against  himself  before  the  grand  Jnry.  The 
case  of  State  v.  Fr<^th,  16  Minn.  296,  (OU. 
260.)  furnishes  him  no  aid  on  this  point.  In 
that  case  It  was  expressly  stipulated  that  the 
grand  jury  required  the  defendant  to  lie 
examined  as  a  witness  touching  the  charge 
and  matters  set  forth  In  the  Indictment;  and 
the  fact  that  his  name  was  inserted  aa  a 
witness  at  the  foot  of  the  Indictment  showed 
condoslvely  that  It  was  found.  In  part  at 
least,  on  his  evidence.   The  action  of  the 
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court  oa  all  points  certified  to  us  Is  affirmed, 
and  the  cause  remanded  for  farther  proceed- 
ings. 


ETABTS  T.  ST.  PAUL,  M.  A  H.  BY.  CO. 

(Snpreme  Court  of  Mlnueaota.  Jan.  S,  1891.) 

IXJUHIBS  TO  VOLCMTBSa  ASSISTTKO  SSBTAKT— 

LiABtLiTiM  aw  Master, 

1.  If  a  person  volanteers  to  sssist  the  serr- 
snts  of  another,  the  master  owes  him  no  con- 
tract dutr,  and  he  assames  all  the  ordinaiy 
liaks  incident  to  the  idtuation,  and  cannot  lecoT- 
a  from  the  master  for  an  inJary  cansed  by 
a  defect  in  the  Instmmentalitles  used,  or 
the  mere  neKUgence  of  the  serranta 

2.  But  if,  after  diacoTering  that  inch  toI- 
nnteer  has  placed  himself  in  a  position  of 
dangOT,  even  throng  his  own  negligence,  the 
serrants  fail  to  exercise  reasonable  care  to 
arert  the  danger,  the  master  will  be  liable. 

3.  This  liability  does  not  rest  on  any  con- 
tract obligation,  but  on  the  general  duty  not  to 
inflict  a  wanton  or  willful  injury  on  another. 
As  respects  this  duty,  a  Tolunteer  cannot  oc- 
cupy a  lees  farorable  position  than  a  tree- 
pa  saer. 

(SyUabus  by  the  Court) 

Appeal  from  district  conrt,  H«inepln  coun- 
ty; Hicks,  Judge. 

Action  by  Jennie  H.  Evarts,  admlntetratrlz 
of  the  estate  of  James  Bvarts,  deceased, 
against  the  St  Paul,  Minneapolis  &  Manitoba 
Railway  Company,  to  recover  damages  for 
the  death  of  deoedmt  Judgment  was  or- 
dtfed  on  a  rerdict  for  plaintifF,  and  defend- 
ant aniteals.  Affirmed. 

Benton,  Robots  &  Brown  and  W.  B.  Dodge, 
for  appellant  F.  D.  Lorrabee,  fbr  req;K»d- 
ent 

MITCHELL,  J.  This  was  an  action  to  re- 
cover damases  fbr  the  death  of  tdalntUTs 
intestate  caosed  1^  the  alleged  negUgoice  of 
the  dwfwidant  At  the  time  of  his  death,  the 
deceased  -mm  in  the  emplo^nent  <tf  the  de- 
fendant as  aaslBtant  tlnuteeper,  his  datiee 
being  to  keep  an  aoooont  of  the  time  ot  mm 
at  work  upon,  and  to  make  measurements 
ot  materials  used  In,  amslractlMi  woA.  It 
was  no  part  of  fala  dntj  to  assist  In  the  c^Mra- 
tlon  of  trains,  nor  had  any  cmductor  ot  a 
train  aathwi^  to  direct  or  «mpl<^  him  to 
aariat  bi  any  nicih  work.  Nether  had  he 
any  experience,  as  brakeman  or  otherwise,  in 
the  operation  ot  trains.  On  the  day  of  the 
accident  he  waa  soit  by  his  saperlor  officer 
fnnn  tbe  (tfOce  to  a  yard  about  a  mile  distant, 
with  an  order  to  the  conductor  of  a  cotistrno- 
tton  train  to  Mng  CCTtaln  car  loads  of  stone 
to  ft  place  where  constmctku  woA  was  go> 
lag  on.  Having  ddlTtfed  this  message,  be 
boarded  the  constmctkn  train  for  the  pur- 
pose of  riding  batfk  to  the  office.  The  train 
consisted  of  SS  cars,— 6  flat  cars  loaded  with 
stone,  and  29  empty  damp  cars.  The  train 
waa  moving  eaatetly,  and  was  made  up  as 
fMlows:  At  tlw  west  end  was  the  engine, 
with  the  pilot  facing  east;  then  came  the 
^nmp  cars,  and  then  the  6  cars  loaded  with 
stone;  the  snglne  jGKdng  tbe  cars  and  pushing 


them,  the  stone  being  on  the  front  end  of 
the  train  as  It  moved  east.  The  deceased 
was  riding  on  the  rear  car  of  stone  next  to 
the  dump  cars.  When  the  train  approached 
the  destination  of  the  stone,  the  conductor 
In  charge  desired  to  put  tbe  6  cars  of  sttme 
upon  one  track,  and  the  29  dump  cars  up<m 
anotb^  parallel  track,  without  bringing  any 
portion  of  tbe  train  to  a  foil  ntop.  This  was 
to  be  d<Mae  after  the  cars  had  attained  a  suffi- 
cient rate  of  speed,  by  uncoupling  the  stone 
cars,  and  then  reversing  tbe  engine,  which 
would  check  tbe  speeA  of  the  dump  cars, 
while  the  stone  cars  would  continue  at  tbe 
previous  rate  of  speed,  and  pass  tbe  switch, 
onto  the  desired  track,  before  the  dump  cars 
reached  It  To  accomplish  this,  the  con- 
ductor signaled  the  engineer  to  "kick"  the 
train,  in  obedience  to  which  the  lattor  pushed 
the  train  rapidly  ahead  at  the  rate  of  from 
seven  to  ten  miles  an  hour.  Immediately  up- 
on giving  ^Is  order  to  tbe  englneo:,  the  cui- 
dnctor,  as  the  jury  foimd,  ordered  Evarts  to 
pull  the  pin  between  tbe  stone  cars  and  the 
dump  cars,  and.  In  obedience  to  this  order, 
Evarts  stepped  down  between  tbe  stone  car 
and  tbe  dtmip  car  next  to  It,  and  stooped 
down  and  pulled  the  pin.  While  tbe  evidence 
Is  not  entirely  conclusive  on  the  point,  yet 
It  would  seem  that  Evarts,  while  puUlng  the 
pin  In  this  stooping  postton,  stood  with  one 
foot  on  each  car.  Meanwhile,  the  cooductw 
had  signaled  the  engineer  to  revme  his  en- 
gine. The  aiglne^  promptly  obeyed.  This, 
of  course,  snddoily  diecked  the  speed  of  the 
dump  cars  with  a  jerk,  as  the  alack  between 
them  was  taken  up.  This  jork  occurred  while 
Bvarts,  Btlll  partially  In  a  stooping  position, 
vnis  In  the  act  of  stral^tralng  blms^  up, 
bidding  the  In  one  hand.  The  ocmse- 
qnence  was  that  be  was  thrown  upon  the 
groond,  and  run  ovw  by  the  cars  and  killed. 
The  evidence  Is  not  very  clear  whether  at 
this  time  Bvarts  still  had  one  foot  tm  each 
car,  or,  while  In  the  act  of  straightening  hlm- 
s^  vPk  he  had  placed  both  feet  on  the  end 
of  the  dump  car.  The  defendant  claims  that 
the  evld«ice  shows  that  the  latter  was  the 
fact  As  we  view  the  case,  the  question  Is 
not  one  of  lmi>wtance;  but  we  think  the  jtury 
would  have  been  at  l^st  Justified  Ity  the  evi- 
dence In  finding  that,  so  sudden^  did  the 
whole  tiling  occor,  Bvarts  was  still  sub- 
stantially in  tiie  same  position  when  thrown 
from  the  cars  as  when  the  conductiw  sig- 
naled tbe  oiglneer  to  revme  his  engine. 
The  erldoice  waa  also  amide  to  jtistlfy  the 
Jury  In  finding  that  the  conductor  knew 
Bvarts'  postUMi  when  he  gave  the  signal  to 
reverse.  In  any  event  there  Is  no  assignment 
of  error  that  raises  the  question  ot  Its  suffl- 
tAency. 

.  The  netfHgence  charged  against  defendant 
Is  the  act  <tf  the  oonductcsr  in  rignallng  tbe 
en^eer  to  reverse  the  oigtne  ^en,  as  is 
dalmed,  he  either  knew,  <xe  ought  to  have 
knovrn,  that  the  result  vrould  be  to  endans^ 
the  life  of  Bvarts.  Tbe  theory  of  tbe  law. 

Digitized  by  Google 


460 


NOBTHWBSTBBN  BEPOBTEB.  Vol.  57. 


(Mino. 


and  doobtlesa  the  OMrec^  one,  upon  i^hlch 
the  cajw  was  aabmltted  to  the  jiiry,  woa  thal^ 
as  to  the  acta  he  waa  then  performlnv,  BvartB 
was  a  more  TOlnntear,  and  that  the  dtfoid- 
ant  owed  him  no  contractual  duty  as  master. 
The  learned  trial  judge,  orer  and  orer  again. 
In  the  most  e]q>li(dt  manner,  Instmcted  the 
jury  that  plaintiff  conld  not  reoorer  nnlesa 
the  conductiH:,  at  the  time  he  gave  the  signal 
to  reverse  the  engine,  knew,  or  In  the  excr- 
dse  <a  (Senary  care  ought  to  have  known, 
that  the  giving  oC  the  signal  "woidd  resnlt 
In  Jo-klng  Bvarts  from  the  train '^wonld 
necessarily  produce  Injury  to  Bnrts;" 
"would  result  In  injury  to  Bvarte."  This 
was  but  anothtf  way  of  saying  that  plalntitf 
could  not  recover  unless,  with  knowledge 
that  Bvarts  was  In  a  dangoona  poalllon,  the 
conductor,  who  otMitn^ed  the  movements  of 
the  cars,  failed  tx>  exercise  reasonable  care 
to  avert  the  danger.  This  Is  the  law,  even 
as  to  trespassers.  Hepfel  v.  Railway  Co.,  49 
Minn.  283,  51  N.  W.  1049.  This  duty  rests 
on  no  contract  oUigation,  but  upon  the  bare 
obligation,  founded  upon  the  dictates  of  com- 
mon humanity,  to  avoid  inflicting  a  wlllfnl 
or  wanton  injury  on  another.  Had  Evnrts 
been  a  mere  trespasser,  and  the  conductor 
had  seen  him  In  such  a  position  of  danger, 
It  would  have  been  the  duty  of  the  con- 
ductor to  eierciBe  rea8(Hmble  care  to  avert 
It.  and,  if  he  failed  to  do  so,  the  defendant 
would  have  been  liable.  We  fail  to  see  why 
a  volunteer  should  have  any  lees  tights  than 
a  mere  trespasser.  Because  a  man  Is  a  tres- 
passer or  a  volunteer,  he  Is  not  therefore  an 
outlaw,  so  as  to  permit  othm  to  willfully  or 
recklessly  do  him  an  Injury.  It  is  no  doubt 
the  law,  as  repeatedly  held,  that,  Lf  a  person 
volunteov  to  assist  the  servant  of  anoUier, 
the  master,  as  such,  owes  him  no  duty;  that 
he  assumes  all  the  ordinary  risks  Inddent  to 
the  situation;  and  that  he  cannot  recover 
from  the  master  for  an  injury  caused  by  a  de- 
fect In  the  Instrumentalities  used,  or  by  the 
mere  negligence  of  the  servants.  Church  v. 
Railway  Co.,  (Minn.)  S2  N.  W.  G47. 

But  it  seems  to  us  that  this  Is  not  incon- 
sistent with  the  further  proposition  that  If, 
after  discovering  such  volunteer  has  placed 
himself  in  a  position  of  danger,  even  through 
his  own  negligence,  the  servants  fall  to  exer- 
cise reasonable  ciu^  to  avert  the  danger,  the 
mast^  will  be  liable.  Such  must  be  the  law 
unless,  as  already  suggested,  a  volunteer  oc- 
cupies a  lem  favorable  position  than  a  tres- 
passo'.  There  is  nothing  in  the  Church  Case 
inconsistent  with  this;  and,  while  we  have 
found  no  case  precisely  In  point,  there  Is 
nothing  Inconsistent  with  It  In  any  of  the 
cases  cited  by  counsel.  It  Is  sometimes  given 
as  a  reason  why  a  master  is  not  liable  to  a 
v(dunteer  for  the  negligence  of  a  servant  that 
a  savant  cannot,  by  his  officious  conduct.  Im- 
pose a  greater  duty  on  the  master  than  that 
which  the  latter  owes  his  servant,  and  that 
a  master  Is  not  liable  to  a  servant  for  the 
negligence  of  a  fellow  swanL   If  ttioe  Ui 


anything  In  this  "MHow-mmnV*  doctrine 
that  has  any  bearing  on  Qie  qoestlcm,  it  to 
at  least  Inapplicable  In  Chls  state  as  to  rail- 
way companies. 

It  ptrlkes  us  that  the  very  ingenious  argu- 
ment of  counsel  for  1h«  defoidant  Is  an  based 
on  one  radical  fiilla<7,  to  wit,  that  in  all 
respects,  and  for  all  purposes,  Kvarts  Is  ta 
be  omsldered  as  a  sktHed  and  ejqierlenoed 
brakeman,  and  therefore,  If  he  did  or  failed 
to  do  anything  which  an  experienced  brake- 
man.  In  the  exercise  of  reasonable  care, 
would  have  done  or  omitted  to  do,  he  was 
guilty  of  negligence  which  would  prerent 
a  recovery;  also,  that  if  the  conductor  of  the 
train  did  nothing  that  would  have  hem  neg- 
ligent had  Evorta  been  an  fxperlenced  brake- 
man,  then  he  was  not  guilty  of  any  n^- 
gence  in  this  instance.  To  the  first  part 
of  this  proposition  it  Is  sufficient  answer  that 
the  question  of  Evarts*  negligence  up  to  the 
time  the  conductor  gave  the  signal  to  rererae 
the  engine  was  wholly  Immaterial,  under  the 
theory  upon  which  the  case  was  submitted 
to  the  Jury,  to  wit,  that  a  recovery  could  only 
be  had  in  case  the  conductor,  when  he  gave 
the  signal,  knew,  or  in  the  exo'cise  of  ordi- 
nary care  had  reason  to  believe,  that  Evarts 
would  be  imperiled  tho^by.  The  court  cor- 
rectly Instructed  the  Jury  that  "althoagfa  It 
may  be  deemed  an  act  of  n^Ugence  bn  the 
part  of  Eivarts  to  have  gone  there  and  per- 
formed this  duty  as  a  voluntev,  because 
dangerous  to  any  man  unaccustomed  to  per- 
form it,  •  •  •  yet  If,  after  he  as- 
sumed to  do  that  act,  even  though  he  was 
negligent,  and  the  conductor,  as  a  matter  ot 
fact,  saw  him  In  that  perilous  position,  and 
gave  the  order  knowing  that  the  effect  of  the 
order  would  be  to  throw  him  from  the  car, 
then  his  negligence  would  not  prevent  a  re- 
covay."  To  the  matt«"  of  negligence  on  the 
part  of  Bvarts  after  the  conductor  signaled 
the  engineer  we  will  refer  hoeafter.  The 
second  branch  of  the  proposition,  vbs.  that 
the  conductor  waa  not  ne^Igent  if  he  did 
nothing  but  what  would  have  been  proper 
had  Evarts  been  an  experienced  brakeman, 
Is  clearly  incorrect  If  he  knew,  as  he  did, 
that  Evarts  was  inexp«lenced,  and  tor  that 
reason  in  greater  peril.  It  was  the  conductor's 
duty  to  regulate  his  conduct  with  reference 
to  that  tact  A  position  might  be  peril oui 
to  a  young  l>oy  that  would  not  be  so  to  a 
mature  man;  and  for  the  same  reason  the 
conducts  should  reasonably  have  anticipated 
danger  to  an  Inexperienced  man  Uke  Evarts, 
when  he  might  not  have  done  so  In  the  case 
of  an  experienced  brakeman. 

The  court  after  charging  the  Jury,  as  al- 
ready stated,  that,  even  If  BvartB  was  negli- 
gent on  account  of  his  inexp^ence  In  at- 
tempting to  perform  so  dangerous  an  act,  this 
would  not  prevent  a  recovery  if,  as  a  mat- 
ter of  feet,  the  conductor  saw  him  In  a  peril- 
ous position,  and  gave  the  order  knowing 
tliat  the  ^lect  ox  it  would  be  to  throw  him 
from  the  car,  added:   •Thla,  then,  is  tba 
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exception  to  the  rule  that  the  plslntlff  cannot 
record  wliere  be  is  guilty  of  cwtrlbutory 
D^gence;  and  'I  tfaink  I  may  say  to  yon 
th^e  Is  no  evidence  of  contributory  ne^- 
geace  in  this  case  which  yon  need  consider." 
This  forma  the  subject  of  the  fourth  assign- 
ment of  error.  It  Is  undoubtedly  true  that 
the  action  of  the  conductor  is  to  be  Judged 
by  the  facts  existing  and  known  to  him  when 
be  signaled  the  engineer,  for  he  was  not  re- 
quired to  anticipate  any  subsequent  and  in- 
d^wdent  act  of  negligence  on  the  part  of 
Erarta.  Bat  it  seems  to  us  quite  clear,  from 
a  perusal  of  the  record,  that  the  only  neg- 
Usence  on  the  part  of  Evorts  claimed  on  the 
trial  was  that  of  an  inexperienced  man  at- 
tempting to  perform  an  act  essentially  dan- 
g&ovM.  This  was  evidently  the  understand- 
ing of  the  trial  court,  and.  If  defendant 
daimed  any  other  and  subsequent  act  of  con- 
trihutoiy  n^igence,  the  attention  of  the 
court  on^t  to  have  been  called  to  It  specifi- 
cally. Bat  in  any  view  of  the  case  we  fall 
to  see  any,  evidence  of  n^rligence  on  the  part 
of  Evarts  oth«  than  that  of  attempting  to 
do  a  p^Uons  act  as  to  which  be  was  Irua.- 
perienced,— a  fact  known  to  Uw  oondnctor 
when  he  gave  the  signal. 

The  only  other  negligence  which  defendant 
dalms  is  that  he  had  placed  his  feet  on  the 
end  of  the  dump  car,  when  he  ongbt,  after 
drawing  tbe  pin,  to  have  gotten  back  upon 
the  atone  car,  where  be  would  bave  been 
nler  when  the  jerk  came  from  letting  out 
tbe  dadc  If  this  were  so.  It  is  only  what 
Bl^t  have  been  reasmiably  anticipated  from 
an  Inexperienced  man.  But  remembering 
that  the  burden  of  proof  on  this  point  was 
on  the  defendant,  and  that  there  is  no  evi- 
dence that  Evarts  knew,  or  liad  reason  to 
suppose,  that  the  signal  to  reverse  the  ea- 
glne  would  be  given  so  soon,  and  the  farther 
tAct  that  the  whole  thing  was  done  so  quick- 
ly that  he  had  not  yet  had  time  to  regain 
an  erect  posture  after  stooping  over  to  take 
out  the  pin,  we  do  not  think  that  the  Jury 
would  have  been  Jnstlfled  In  finding  the  spe- 
cific act  of  negligt'nce  now  claimed,  even  if 
the  qnestlon  had  been  submitted  to  tbem. 

When  the  Jury  returned  into  court  for  fur- 
ther Instructions  the  Judge  charged  them  that 
unless  thC7  could  answer  tbe  third  qnestlon 
Intelligently  they  ought  not  to,  and  could  not, 
give  a  general  v^dict,  because  the  whole 
case  depended  on  tliat  question.  The  ques- 
tion referred  to  was:  "Did  the  conductor 
know,  or  In  tbe  exercise  of  ordinary  care 
bare  reason  to  believe,  that  E^rarts  would 
be  Imperiled  by  the  signal  to  reverse  the 
oigiiie?"  It  is  contended  that  this  was  er- 
roneous, for  tbe  reason  that  It  was  an  instruc- 
tl<m  that  they  could  not  render  a  verdict  fcff 
tbe  defendant  unless  they  could  answer  this 
qnestlon.  Of  course,  the  Instructloa  Is  sub- 
ject to  this  verbal  criticism;  but  what  the 
conrt  evidently  meant  was  that  no  verdict 
tot  the  ^alntlff  could  be  rendered  unless 
the  Jnqr  could  answer  the  queatifm  In  the 


afllrmative,  and  It  is  Impossible  that  they 
coold  have  understood  the  Inatmction  oth^ 
wise.   Order  affirmed. 


OEIGGS  V.  CITT  OF  ST.  PAUL. 

(Supreme  Court  of  Minnesota.    Jan.  5,  18M.I 

Omdbr  cur  Crrr— CoKSTBtiCTiOK— LiABiUTT  or 
Dmavbk. 

1.  M.,  havhig  entwed  Into  a  ewtraet  with 

the  cit7  of  St  Paul  to  grade  Park  avenue,  exe- 
cuted to  S.  an  order  In  the  words  foUowinfr: 
"To  the  of  SL  Paul:    Pay  to  S.  $250, 

and  deduct  that  amoont  from  any  money  which 
may  be  due  me  on  account  ot  the  xradiog  of 
Park  aveune.  [Signed]  M."  Heli,  m  view  of 
the  fact  that  the  order  was  on  a  city  wiitch 
bad  DO  power  to  accept  drafts  geoerally  on  the 
credit  of  the  drawer,  that  the  inBtrumeot  was 
not  a  draft  or  bill  of  exchange,  but  an  order 
payable  out  of  a  particular  fund,  and  operated 
as  a  partial  aasiKnmeat  of  that  fund. 

2.  Also,  that  the  term  "may  be  due"  does 
not  refer  exclusively  to  what  was  presently 
due  end  payable  at  the  date  of  the  order,  but 
also  inclodes  moneys  that  might  thereafter  be- 
come due  and  payable  under  the  cootract. 

(Syllabns  by  tbe  Court.) 

Appeal  firom  district  court,  Ramsey  coun- 
ty; Kdly,  Judge. 

ActlMi  by  John  W.  Orlggs  against  tbe  dty 
ct  St  PauL  Judgment  was  ordered  f<n* 
pbUntlfl,  and  defendant  appeals.  Reversed. 

Lew  T.  Chamberlain  and  Walt^  L. 
Ohapin,  for  appelant  George  B.  Budd,  for 
respondent 

MITOHBLL,  J.  The  short  facts  of  tbls 
case  are  that  on  June  28d  aae  McCann  ea- 
tered  into  a  contract  with  the  dty  to  grade 
Park  avenue,  for  an  agreed  price.  On  June 
22d  he  executed  to  one  Tan  Slyke  an  order 
In  the  following  WOTds:  **To  the  City  of  St. 
Paul:  Pay  to  Wm.  A.  Van  Slyke  two  hun- 
dred and  fifty  dollars,  and  deduct  that 
amount  from  any  money  which  may  be  dne 
me  on  account  of  the  grading  of  Parte  ar- 
enne.  [Signed]  Frank  P.  McOann."  Van 
Slyke  filed  the  ordo-  with  the  dty  comp- 
troller. Subsequently,  McOann  assigned  his 
money  then  due  or  to  be<x)me  due  on  this 
contract  to  the  plaintiff,  who  filed  the  as- 
signment with  the  dty  comptroller.  Sub- 
sequently, the  city  paid  to  plaintiff  the  full 
amoimt  due  McCann  on  the  contract,  except 
$250  which  it  paid  to  Van  Slyke.  Flaln- 
tUT  now  sues  the  dty  tat  the  $250. 

The  main  question  In  the  case  is  whether 
this  order  was  a  draft  drawn  upon  the  gen- 
eral credit  of  the  drawer,  or  upon  a  partic- 
ular fund.  Where  an  order  refers  to  a  cer- 
tain fund,  the  test  as  to  whether  it  Is  a 
draft  drawn  upon  the  credit  of  the  drawer, 
<ln  which  case  it  does  not  operate  as  an 
an  assignment  of  the  fund,)  or  an  assign- 
ment ot  tbe  fund,  is  whether  it  Is  to  be  imld 
absolutely,  the  fund  being  merely  referred  to 
as  the  means  of  reimbursement  to  the 
drawee,  or  whether  it  Is  to  be  paid  out  of 
the  fund,  which  thereby  becomes  the  meas- 
ure of  the  drawee's  liability  In  case  he  ac- 


Digitized  by 


402 


NOBTHWBSTEBN  BEFOBTEB,  Vol.  57. 


(Minn. 


cepts  IL  TtLls  la  a  qaestion  ot  the  inten- 
tion of  the  parties,  to  be  gathered  from 
the  language  of  the  order,  but  we  apprehend 
this  language  must  be  construed  with  ref- 
erence to  the  diaracter  and  relation  of  the 
parties. 

Counsel  toe  respondent  has  argued  tbe  case 
precisely  as  if  the  ord^  had  been  on  a  nat- 
ural person,  possessed  of  unlimited  power  to 
accept  drafts.  Were  such  the  fact,  we  may 
concede,  without  deciding,  that  this  order 
would  be  held  a  draft  drawn  upon  the  gen- 
eral credit  of  the  drawer.  But  the  dty, 
being  a  mimiclpal  corpcHratlon,  had  no  power 
to  accept  drafts  generally.  Its  only  power 
in  the  premises  was  to  pay  to  McCann  or 
his  assignee  the  contract  price  of  the  work. 
Had  the  order  been  accepted  by  any  city 
officer,  assuming  that  he  had  authority  to  ac- 
cept such  orders  at  all,  clearly  the  extent 
of  the  city's  liability  would  have  been  to 
pay  It  out  of  moneys  due  McCann,  If 
sufflci^t  for  that  purpose.  In  view  of  this 
fact,  the  Intention  must  have  been  that  the 
order  should  be  paid  ont  of  that  fund;  other- 
wise, It  would  have  been  of  no  efTect  what- 
ever. Strader  v.  Batchelor,  8  B.  Mon.  168. 
We  infer  from  the  record  that  this  distinct 
tion,  growing  out  of  the  character  of  the 
city,  was  not  spedflcally  called  to  the  at- 
tention of  the  trial  court 

It  is  also  claimed  that  nothing  was  as- 
signed by  this  order,  because  there  was 
nothing  then  presently  due  and  payable  to 
McCann  on  his  contract  It  would  be  too 
narrow  a  construction  of  the  order  to  thus 
limit  the  meaning  of  the  words  "which 
may  be  due."  The  word  "may,"  as  here 
used,  implies  contingency,  possibility,  or 
probability,  and  Is  broad  enough  to  in<diide 
whatever  might  become  due  and  payable  on 
the  contract 

It  is  further  urged  that  as  the  contract 
was  not  entered  into  until  the  23d  of  June, 
and  the  order  was  given  on  the  22d,  there 
was  nothing  then  capable  of  assignment. 
As  the  case  was  not  decided  on  any  such 
point,  and  the  findings  may  not  have  been 
drawn  with  that  In  view,  we  would  not,  In 
any  event,  be  disposed  to  affirm  on  that 
ground.  It  is  undoubtedly  the  law  thar 
where  a  person  Is  not  engaged  In,  or  nnder 
contract  for,  any  employment  the  mere  pos- 
sibility of  being  employed  and  earning  wages 
in  the  future  Is  not  assignable,  being  a 
mere  possibility  coupled  with  no  Interest 
But  in  view  of  all  the  provisions  of  the  dty 
charter  rdatlng  to  the  letting  of  contracts 
for  the  conatruction  of  public  Improvements, 
we  are  not  prepared  to  say  that  the  money 
that  might  become  due  on  such  contracts 
does  not  bare  a  potential  existence,  so  as 
to  be  the  subject  of  assignment  even  be- 
fore the  execution  of  a  formal  written  con- 
tract, to  which  the  date  named  In  the  find- 
ings presumptively  refers.  But  we  do  not 
think  that  question  is  properly  presented  by 
the  record.   Order  reversed. 


GRIESBR  et  aL  T.  HALL. 
(Supreme  Court  of  Mlanewta.    Jon.  S,  18M.) 
AonoK  TO  Cakobl  Kotb— Ububt  —  BcinoisircT 

OF  EVIDBNOB. 

Tb«  flndlngs  Md  to  be  justified  by  the 
evidence. 

(Syllabus      the  Court.) 

Appeal  from  district  conr^  St  Louis  contt- 
ty;  Baxter,  Jndge. 

Action  by  Louis  H.  Oriesa*  and  Bmll 
Hartmann  against  Martin  O.  HaU  for  tite 
cancellatlcm  oi  a  certain  promlsaory  note 
on  the  ground  that  the  same  la  usmious 
and  void,  and  for  other  relief.  Tiuare  was 
Judgment  for  defendant,  and  a  new  trial 
denied.    Plaintiffs  appeal  Affirmed. 

On  March  3,  1892,  plaintiff  Grleser  made 
his  promissory  note  for  $1,900,  doe  In  90 
days  from  date,  bearing  intwest  at  the 
rate  of  10  p^  ceat,  per  annum,  to  one  Alice 
King.  This  note  was,  before  delivery,  in- 
dorsed by  plaintiff  Hartmann,  and  after 
maturity  It  was  sold  and  indorsed  by  Alice 
King  to  defraidant  After  the  note  became 
due  the  note  In  suit  was  given  as  a  renewal, 
and  was  made  by  Orleser,  and  indorsed  by 
Hartmann,  the  same  as  the  originaL  In 
the  transactions  resulting  In  the  execatlon 
of  the  original  note  one  Wallace  Warner 
acted  as  agent  Plaintiff  Orles^  inslsta  that 
Warner  was  agent  for  Mrs.  King,  and  the 
latter  claims  that  he  was  acting  In  behalf 
of  Grleser.  Plaintiffs  allege  that  for  their 
original  note  for  $1,300  they  received  but 
$1,287,  and  for  that  reason  it  was  nsnrioas 
and  void,  and  therefore  Ute  renewal  note 
is  also  void. 

Wilson  &  Taylor  and  Geo.  L.  Spangler. 
tor  appellants.  Cotton  A  Dlb^  for  respond- 
ent 

MITOHBLL,  J.  The  Issue  In  this  case  was 
purely  one  of  fact,  and  the  only  question 
presented  by  this  appeal  is  whether  the  evi- 
drace  was  sufficient  to  Justify  the  finding 
of  the  court  that  the  orlj^nal  promissory 
note,  (of  which  the  note  In  suit  was  a  re- 
newal,) executed  by  plaintiffs  to  Mrs.  King, 
was  not  usurious.  We  think  the  court  may 
well  have  found  that  Mrs.  King  supposed  that 
Warner  was  plaintiffs'  agent  to  secure  the 
loan,  and  not  her  agent  in  making  it  and 
that  as  snch  he  was  entltied  from  tbem  to 
a  commission,  of  which  he  voluntarily  gave 
her  the  benefit.  This  version  of  the  transac- 
tion, which  was  Justified  by  Mrs.  King's 
testimony,  was  entirely  consistent  with  the 
conclusion  that  there  was  no  intention  on 
her  part  to  take  or  contract  for  more  than 
the  1^1  rate  of  Interest  for  the  use  of 
the  money  loaned,  which  Is  always  an  es- 
sential constituent  of  usury.  The  existence 
of  this  corrupt  intent  Is  always  a  question 
of  fact  to  be  collected  from  the  whole  of 
the  transaction  as  it  passed  between  the 
parties.  Moreover,  the  attitude  which  both 
plaintiff  Grleser  and  his  prlndpal  witness. 
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Wanier,  occnpled  with  reference  to  the 
matter  was  not  calcnlatM  to  commend  th^ 
tcfitimony  to  the  q^edol  favOT  of  flu  conrt 
Order  affirmed. 


ORAT  T.  MERRIMAN. 
(Sapreme  CJourt  of  Minnesota.    Jan.  12,  1894.) 
Hdtuai.  Bndovhent  Aasooii.TiON8 — Dibbolutioi: 

— RlOHTS  OF  HbHBEBS. 

1.  Where  a  motual  endowment  association, 
whose  policies  are  to  be  paid  from  a  fnnd 
raised  oj  assessments  on  the  holders  of  poU- 
dfls.  ia  dissolTed  nnder  Oen.  St  1878*  c.  34. 
I  415,  the  maturing  of  its  Immatared  policies 
is  arrested,  and  the  right  of  holders  thereof  Is 
to  share,  as  members  of  the  association,  in  its 
assets,  after  its  liabilities  are  discharged. 

2.  Where  the  policies  are  payable  in  the 
erent  that  the  bttiddarief  arriTe  at  a  specified 
age,  thej  do  not  mature,  so  as  to  be  debts  of 
the  a8so<^ation,  tintil  the  beneficiaries  reach 
that  age,  even  though,  before  then,  all  does 
and  assessments  that  can  be  required  of  the 
holders  have  been  paid. 

(Sjllabna      the  Ckinrt.) 

Appeal  from  dlatrict  court,  H«iii«pbi  cooo- 
ty;  Hooker,  Judge. 

From  a  Jndgm«it  dlBtribntlng  the  fun  da  of 
the  Edncatioiial  Endowment  Association  of 
Minneapolis  pnrstiant  to  a  decree  of  dissolu- 
tion and  receivership,  Thomas  K  Gray,  a 
claimant,  appeals.  Affirmed. 

Toons  &  Fish,  for  aj^Uant  Haynes  & 
Chase,  tor  respondent. 

GILFILLAN.  O.  J.  Under  Gen.  St  1S78, 
c  34,  88  415,  417,  this  corporation  was  dis- 
solved, and  a  recelyer  appointed.  No  ap- 
peal was  taken  from  the  decree  or  order  of 
dissolution,  and  therefore  the  reasons  for 
making  it  are  not  to  be  considered.  Pmnu- 
ant  to  an  order  of  the  conrt  fixing  the  time 
and  manner  of  presenting  and  proving  claims, 
such  claims  were  presented  and  proved,  and 
the  court  rendered  Judgment  distributing  the 
funds  of  the  corporation,  and,  from  that 
Judgment,  Gray,  one  of  the  claimants,  ap- 
peals. 

The  association  was  organized  In  1883,  and 
in  November,  188S,  was  reorganized  pursuant 
to  Laws  of  that  year,  c.  184;  its  purpose, 
as  expressed  In  the  articles,  being  to  trans- 
act "endowment  Insurance  upon  the  co-op< 
eratlve  and  assessment  plan,  to  promote  the 
culture  and  education  of  cblldren,"  as  fol- 
lows: "Fourth.  The  corporate  powers  of  this 
association  shall  be  exercised  as  follows:  By 
Issuing  to  any  person  of  legal  age  a  cer- 
titlcate  of  membership  covering  one,  (1,)  -two, 
(2,)  or  three  (3)  shares,  whereby  the  child 
named  In  any  such  certificate  as  beneficiary 
shall  become  entitled  to  receive  at  a  certain 
age,  if  living,  upon  each  share  by  him  or 
her  held,  seventy-five  per  cent  of  the  sum 
actually  collected  by  one  assessment  on  each 
■bare  In  force  at  the  maturity  of  such  cer- 
tificate: provided,  that  the  sum  so  collected 
and  paid  shall  not  exceed,  in  the  aggregate, 
twen^-flve  (29)  cents  per  day  for  the  whole 


number  of  days  covered  by  such  certificate, 
and  that  the  memb^  shall  have  paid  all 
fees,  assessments,  and  dues,  and  shall  have 
fully  complied  with  the  rules,  regulations, 
and  by-laws  of  said  association.  No  more 
than  three  (3)  shares  shall  be  placed  upon 
any  one  child.  The  amounts  of  the  endow- 
ments to  be  received  by  the  beneficiaries^ 
and  the  amoimts  of  the  fees  and  quarterly 
assessments  to  be  paid  by  the  members, 
shall  be  graded  according  to  the  ages  of  tbo 
respective  beneficiaries  at  the  time  of  the 
Issuance  of  their  certificates.  No  person 
over  (16)  years  of  age  shall  become  a  bene- 
flclary  in  said  association,  and  no  beneficiary 
shall  be  In  for  a  shorter  period  than  (4) 
years.  All  moneys  paid  Into  the  endowment 
fund  shall  be  used  solely  for  the  payments 
of  endowments,  subject,  however,  to  such 
reimbursements  to  the  members  Aa  the  by- 
laws may  prescribe."  And  In  May,  1890, 
to  the  orlf^nal  articles  the  following  articles 
were  added: 

"Glasses.  Sixth.  On  and  after  the  first 
day  of  June,  1890,  this  association  shall 
be  deemed  divided  Into  three  distinct  class- 
es, which  shall  be  known  as  'A,'  *B,* 
and  '0,'  respectively.  Glass  A  shall  be 
composed  of  those  members  whose  shares 
were  written  prior  to  the  first  day  of  June, 
1887.  Glass  B  shall  remain  as  now  estab- 
lished. Class  O  shall  be  composed  of  all 
those  members  not  Included  In  either  of 
said  classes  A  or  B*  and  shall  also  Include 
all  new  members  rectived  on  the  ^esent 
table  of  rates. 

"Second.  By  adding  th^eto  a  further  ar- 
ticle, which  shall  read  as  follows:  'Endow- 
ment Fund.  Seventh.  On  and  after  the  fiirBt 
day  of  June,  1890,  the  endowment  fund 
shall  be  divided  between  said  classes,  as 
follows:  (a)  Place  to  the  separate  credit 
of  class  A  the  amount  In  said  fund  derived 
from  shares  written  prior  to  June  1st,  1887. 
(b)  Place  to  the  credit  of  class  B,  in  said 
fiind,  the  amount  paid  In  by  the  members ' 
thereof,  as  shown  by  the  records  of  the  asso- 
ciation, (c)  Place  to  the  credit  of  class  O  the 
amount  In  said  fnnd  received  from  shares 
written  since  the  first  day  of  June,  1887. 
Should  the  endowment  fund  belonging  to 
either  class  A  or  class  O  become  reduced  to 
ten  thousand  dollars  ($10,000)  in  the  payment 
of  maturing  endowments,  the  trustees  may, 
In  their  discretion,  order  and  levy  a  special 
assessment  (not  exceeding  original)  upon  all 
shares  In  force  In  such  class,  which  as- 
sessment shall  be  due  and  payable  within 
one  month  from  date  of  notice:  provided, 
however,  that  neither  of  said  classes  shall 
hereaftor  be  liable  to  be  assessed  to  pay 
endowments  maturing  In  any  other  class. 
The  above  provision  for  special  assessment 
is  our  construction  of  a  like  provision  in 
the  fourth  article  of  said  articles  of  reincor- 
poration, and  is  intended  to  harmonize.' " 
Gray  had  taken  a  policy  or  certificate  in  be- 
half of  his  daughter  Julia,  at  that  time  & 
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years  of  age,  for  tbe  payment  to  her,  at 
tlie  Age  of  14,  out  of  the  endowment  fund, 
of  $1,617.61.  At  the  time  of  the  dlssoluUon 
he  had  paid  on  this  policy  all  dnee  and  as- 
sessments required,  or  which  could  ever  Ue 
required,  but  the  daughter  did  not  reach 
the  age  of  14  till  about  a  month  after  that 
time.  This  policy  belonged  to  class  0.  The 
Judgment,  in  distributing  the  Midowment 
fund  belonging  to  class  C,  directed  payment 
In  fuU  of  certain  policies,  which,  as  we  un- 
derstand, had  before  the  dissolution  become 
mature  and  payable  by  the  beneficiaries  ar- 
rlTlng  at  the  speclBed  ages,  and  directed  the 
r^ainder  of  that  fund,  less  expenses,  to  be 
divided  among  the  policy  holders  in  that 
class,  inclading  Gray,  pro  rata,  according  to 
the  amounts  contributed  by  them  respec- 
tively. 

When,  by  taking  a  policy,  one  becomes  a 
member  of  a  corporation  such  as  thla  was, 
he  does  so  subject  to  Its  liability  to  be 
dissolved  as  this  was.  When  dissolved,  ft 
ceases  to  be  a  corporation  for  the  purpose 
of  continuing  the  business  for  which  it  was 
established, — for  the  original  purpose  of  the 
policies.  It  retains  only  power  to  gradually 
settle  and  dose  its  concerns,  and,  upon  the 
appointment  of  a  receiver,  that  power  passes 
to  him,  and  Its  property  and  assets  are  In 
custodia  legis.  After  the  dissolution  it  has 
□o  power  to  perform  its  contracts,  even  those 
made  with  third  parties.  Bowe  v.  Milk  Co., 
44  Minn.  460,  47  N.  W.  151.  As  the  dis- 
solution, under  section  415,  Gen,  St.  1878, 
is  regarded  to  be  voluntary,  there  occurs  at 
once  an  entire  breach  of  Its  contracts,  the 
performance  of  which  requires  it  to  do  the 
business  for  which  It  was  organized,  and  the 
rights  of  the  parties  are  fixed  at  that  time. 
This  corporation  oeased  to  be  an '  endow- 
ment insurance  company,  not  only  with  re- 
spect to  taking  new  policies,  but  with  re- 
spect to  the  old  ones.  Those  were  no  longer 
active,  continuing  policies.  It  could  no 
longer  meet  those  as  they  might,  by  their 
terms,  mature,  by  assessments.  The  rights 
of  the  parties  to  them  were  fixed  as  of  the 
date  of  the  dissolution.  If  they  were  then 
mature,  and  neither  lapse  of  time,  nor  any- 
thing else,  was  required  to  fix  tbe  com- 
pany's liability  on  them,  they  stood  as  debts 
against  Its  assets,  and  were  to  be  paid  be- 
fore the  assets  could  be  distributed  among 
the  members.  With  respect  to  those  wliose 
maturing  was  arrested  by  the  dissolution, 
the  rights  of  the  holders  were  those  of  mem- 
bers of  the  association,  entitled  to  share  in 
its  assets  after  Its  debts  were  discharged. 
The  right  to  payment  In  the  case  of  matured 
policies,  and  to  share  In  the  assets  in  the 
case  of  those  not  matured,  was  modified  by 
the  fact  that  they  were  divided  Into  classes, 
and  that,  by  assessments  upon  the  holders 
in  each  clasa,  a  fund  was  raised  to  secure 
the  policies  in  that  class  as  they  might 
mature.  That  fund  was  for  the  benefit  of 
all  polices  of  the  class,  and  no  one,  untU 


It  matured,  bad  any  right  to  be  paid  out 
of  It.  Although  all  assessments  had  been 
paid  on  Gray's  policy,  yet  it  had  not  ma- 
tured, so  as  to  be  a  debt  payable  in  the 
future.  The  liability  was  not  fixed,  but  de- 
pended on  a  contingency,  to  wit.  the  sur- 
vival of  the  beneficiary  until  the  age  of  14. 
At  the  time  of  the  dissolution,  no  one  could 
foretell  that  the  corporation  ever  would  be 
liable  to  pay  It  In  this  particular  It  differed 
from  an  ordinary  endowment  policy,  payable 
absolutely  at  a  fixed  time,  and  on  which  all 
premiums  have  been  paid.  That  is  a  pres- 
ent debt,  though  its  payment  is  postponed 
to  a  future  time.  The  court's  appropria- 
tion of  the  fund  was  correct  Judgment  af* 
firmed. 


STATB  «E  rtL  MARR  v.  LUTHBB,  Gonnti 
Aaditor. 

(Supreme  Court  of  Minn— ota.    Jan.  0,  1B94.) 

EZJU1PT105    ntOH    TAXITIOK  —  RULBOAB  liAm> 
UBAKTS — CONBTITUTIONAUTT  0»  ACT. 

l.Sp.  Iaws  1865,  e.  8.  antiUed  "An  act 
in  rdation  to  the  taxation  of  laada  granted  to 
the  Lake  Superior  and  Mississip^  Railroad 
Company,"  passed  March  3d,  repealed  the  pro- 
viBO  attached  to  section  1  of  tbe  prior  act,  iSp. 
Laws  1865,  c  2^  paued  February  23d,  and 
exempts  the  granted  lands  from  taxation  In 
the  ordinary  way  as  long  as  tb^  continue  to 
be  owned  by  the  comoaoy. 

2.  Assuming,  without  dedding,  that  lawi 
passed   Babseqaent  to  the  adoption  of  the 
I  state  coQstltation,  providing  for  toe  paymant  of 
I  a  percentage  on  the  gross  earnings  of  a  rail* 

I'  road  company  in  lien  of  ail  other  taxes  on  its 
railroad  and  granted  lands,  were  Invalid  when 
passed,  they  were  validated  by  the  coostitn- 
tkmal  amendment  at  1871,  (article  4, 1  82a.) 
(Syllabas  by  the  Coort) 

Appeal  from  district  conrt,  Alttin  coimty; 
Holland,  Judge. 

Action,  at  the  relation  of  James  N.  Marr, 
against  Samuel  8.  Luther,  auditor  of  Aitkin 
county,  for  mandamus  to  compel  defendant 
to  assess  for  taxation  certain  lands.  From 
an  order  discharging  tbe  preliminary  writ 
issued,  relate  appeals.  Affirmed. 

A.  T.  MotUI,  for  appelant  Lnsk,  Buun 
&  Hadlv,  for  respondent 

MITCHELL,  J.  The  question  presented 
by  this  appeal  Is  whether  the  "granted" 
lands  of  the  St  Paul  &  Duluth  (formerly 
Lalte  Superlcw  ft  MissiBslppI)  Railway  Coroh 
pany  are  subject  to  be  listed  and  taxed  as 
other  lands  In  tbe  state.  These  lands  were 
a  cquired  in  par  t  under  the  "swamp-land 
grant"  by  the  state  to  aid  In  the  constmc- 
tlon  of  the  road,  (Sp.  Laws  1861,  c.  %)  and 
In  part  under  the  congressional  grant  of  May 
6,  1864,  to  the  state.  Id  trust  for  the  same 
purpose,  and  the  act  of  the  I^tslature  (Sp. 
Laws  1865,  c  2)  transfmlng  the  grant  to 
the  railway  company.  It  is  conceded  that 
the  railway  company  became  entitled  to  the 
particular  lands  sought  to  be  taxed  more 
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-than  five  yeftrs  before  die  oommencemaiit  of 
these  proceedings. 

1.  The  first  coDtention  of  the  relator  Is  that 
the  lands  are  thus  taxable  b7  the  terms  of 
the  proviso  attached  to  section  1,  e.  2,  Sp. 
Laws  1866.  which  Is  **tlMt  said  railroad  lands 
«haU  be  taxed  as  other  lands  In  the  state  In 
flTe  years  after  the  satd  company  shall  be- 
■come  entitled  to  said  lands."  On  the  other 
hand,  the  respondent  claims  that  this  proTlso 
was  repealed  by  Sp.  Laws  1860,  c.  a  In  or- 
■der  to  determine  which  of  these  contentions 
Is  cOTrect;  tt  becomes  necessary  to  place  the 
two  acts  side  by  side,  oompare  their  provl- 
altma,.  and  ascertain  the  pturpose  of  each. 

Chapter  2  was  passed  February  23d,  and 
4^pter  8.  March  8d.  ^gbt  days  later.  The 
first  was  primarily  a  "land-grant  act,"  as  In- 
dicated by  Its  tltle.~''An  act  to  execute  the 
^xt^at  created  by  the  act  of  congress,"  etc., 
although  it  also  provided  for  a  ayst«a  or 
mode  of  taxation  of  the  lands  and  other 
proper^  of  the  railway  ccnnpany.  The  aec- 
■ond  act  was  aclnslTely  a  tax  l&w,  the  title 
being  "An  act  in  relation  to  the  taxation  of 
landa  granted  '  to  the  railroad  company. 
The  syatnn  of  taxation  provided  for  In  the 
Hzwt  act  was  that  the  company  shonld  each 
year,  "after  aald  road  Is  completed  and  In 
operatloD,"  pay  into  the  state  treaaiBT  3  per 
cent,  of  the  gross  earnings  of  the  road,  which 
should  be  In  lien  and  In  full  of  all  taxation 
■and  aaseeament  upon  the  road.  Its  mppurxe- 
nances  and  aivendages,  and  all  other  prap- 
«rty,  real,  personal,  and  mixed,  iacladiag  the 
bmds  berebr  and  heretofore  granted  to  sai^ 
company;  jrovlded,  however,  that  such 
granted  lands  should  be  subject,  like  lands 
of  Individuala,  _  to  be  taxed  as  fast  as  the 
same  are  sold  or  ctmreyed  or  are  leased  by 
the  company,  or  stumpage  sold  or  contracted 
to  be  BtAA  thereoo.  Had  the  act  stopped 
here,  then,  clearly,  the  lands  would  have  re- 
mained exempt  from  taxation  In  the  ordinary 
way  as  long  as  the  company  couttaued  to 
own  them,  and  had  not  contracted  to  sell 
them,  or  leased  them,  or  sold  stumpage.  The 
proviso  referred  to  was  attached,  limiting 
this  eK^ption  to  five  years  from  the  time 
the  company  became  entitled  to  the  lands. 
This  method  of  taxation,  for  nome  reason, 
evidently  proved  unsatisfactory,  for  eight 
days  afterwards  the  legislature,  under  su»- 
penaktt  of  the  rulee,  and  on  the  same  day 
that  the  bill  waa  Introduced,  passed  chapter 
8,  revising  the  whole  system  of  the  taxatkm 
of  the  prc^eity  and  lands  of  the  company. 
The  Byatem  of  taxation  iffovlded  this  act 
was  tliat,  whenever  any  of  the  granted  lands 
should  be  contracted  to  be  sold,  conveyed, 
or  leased,  the  same  should  be  placed  upon 
the  tax  list  for  taxation  as  other  real  estate^ 
but  that.  In  enforcing  the  collection  of  taxes 
thweon,  only  tlie  Improvonrats  and  Interest 
of  the  purchaser  or  leasee  should  be  sold,  and 
that  the  title  or  interest  of  the  company,  or 
of  any  trustee  or  mortgagee,  should  not  be 
affected.  The  effect  of  this,  by  necessary  im- 
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plicati<«,  was  that  until  woiA,  contracted  to 
be  sold,  or  leased,  the  lands  were  to  be  en- 
tirely exempt  from  taxation  in  the  ordinary 
way. 

The  act  further  provided  that  the  company 
should,  dTirlng  the  first  three  years  after  30 
milee  of  Its  road  were  completed  and  In  op- 
eration, pay  into  the  state  treasury  1  per 
cent,  and  dm4ng  the  next  7  years  2  per 
cent,  and  thweafter  3  per  cent,  of  the  grons 
earnings  of  the  road,  and  *i:hat  the  payment 
of  such  per  centum  annually  as  aforesaid 
shall  be  and  Is  in  full  of  all  taxation  and  as- 
sessment whatever."  A  repealing  clause, 
nsnally  foimd  at  the  end  of  a  statute,  is 
found  In  the  body  of  this  act,  which  provides 
that  "the  provisions  of  the  several  acts  [there 
were  some  prior  to  1865]  In  relation  to  the 
taxation  of  the  lands  of  said  company,  so  far 
as  the  mode  of  taxing  such  lands  conflict 
with  the  provisions  of  this  act,  shall  be  and 
they  are  repealed."  The  extent  and  scope 
at  this  repealing  clause  Is  the  diief  point  of. 
difference  between  the  parties.  Does  h  re- 
peal the  "five-year"  llmltatlOD  hi  the  act  of 
February  2Sd7  Is  the  gueatlon. 

Oounael  for  the  relator  Invokes  two  miM  of 
construction:  First  that  repeals  by  impllca- 
tloa  are  not  favored;  second,  that  statutes 
granting  exemption  from  taxation  are  to  be 
ooostmed  strictly  in  flavor  of  the  state.  Bveo 
OMicedlng  the  applicability  of  these  rules  to 
the  case,  it  seems  to  na  pafectly  apparent 
that,  as  respects  tniatioo,  the  second  act  was 
intoided  as  a  rcvMon  ot  oe  substitute  tat  the 
first  and  to  preeoibe  the  only  role  on  the 
subject  The  aeoond  act  covera  all  the  ground 
covered  by  the  first  maUng  various  dianges. 
soma  in  favor  of  the  state,  and  ottiers  Id 
favor  of  the  oompony,  althoag^,  as  usnal  In 
those  days,  mostly  the  latter.  And  It  Is  also 
perfectly  dear  to  us  that  under  the  second 
act  even  if  the  repealing  danse  was  aba«it 
the  l^lslature  Intended  that  the  granted 
lands  should  remain  exempt  from  urinary 
taxation  as  long  aa  they  continued  to  belong 
exclosivtiy  to  the  company.  But  neither  of 
the  rules  are  api^cable.  The  case  la  one  of 
express,  and  not  of  imirtled,  repeal.  The  sec- 
<md  act  ooDtalna  an  express  repeal,  and  t&e 
only  question  Is  what  or  how  much  it  re- 
peals. Neither  Is  the  question  whether  there 
la  a  grant  of  immunity  from  taxation,  but 
whether  a  commuted  system  or  mode  of  taxa- 
tion haa  been  provided.  It  is  a  common  er- 
ror, la  construing  statutes  like  the  present 
to  fisflume  that  because  the  commuted  tax 
is  fixed  with  reference  to,  and  is  wholly  de- 
rived from,  the  gross  earnings  of  the  road, 
therefore  the  lands  are  exempted  from  taxa- 
tion altogethtf.  The  percentage  of  the  gross 
earnings  is  paid  as  taxes  on  both  the  rail- 
road and  the  granted  landa,  and,  although 
derived  wholly  from  the  fiarmer.  Is  a  crat- 
mutatlon  tax  alike  on  both. 

Passing  now  to  the  construction  of  the 
language  of  the  repealing  clause  in  the  seo- 
ond  act  we  think  it  Is  ptf  Cectly  plals  that 
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the  phiase  "mode  of  taxing  such  lands,"  can- 
not ref^  to  the  mere  machinery  for  taxation, 
such  aa  listing,  assessing,  collecting,  etc.,  for 
neither  act  furnishes  any  mode  of  doing 
these  things.  The  phrase  was  evidently  used 
In  the  broader  sense  of  "method"  or  "sys- 
tem." In  this  soise  the  first  act  provided 
the  commnted  system  for  five  years,  and  or- 
dinary taxation  thereafter;  the  second  act,  a 
graduated  commuted  system,  as  long  as  the 
company  continued  to  own  the  lands,  with- 
out limitation  as  to  time.  The  repugnancy 
or  inconsistency  between  the  tH*OTlso  referred 
to  and  the  second  act  Is  apparent,  for  the 
effect  of  reading  the  proviso  into  the  second 
act  would  be  to  change  and  oven-ale^  to  that 
extent,  the  plain  meaning  of  the  act,  standing 
alone. 

It  is  also  urged  that  the  words,  "shall  be 
and  is  in  full  of  all  taxation  and  assessm^it 
whatever,"  found  in  the  second  act,  relate 
only  to  "railroad  property,"  and  not  to 
granted  lands.  As  already  suggested,  the  pre- 
ceding provisions  of  the  act,  of  themselves, 
provide,  by  necessary  implication,  that  grant- 
ed lands  shall  not  be  subject  to  ordinary 
taxation  until  contracted  to  be  sold  or  leased, 
and  then  only  to  the  extent  of  the  Interest 
of  the  purchaser  or  lessee-  But,  whatever 
the  words  quoted  might  mean  In  a  law 
dealing  exclusively  with  the  taxation  of  rail- 
road property,  there  can  be  no  doubt  of  their 
meaning  hen  in  this  act,  entitled  an  act  In 
relation  to  the  taxation  of  the  lands  granted, 
whose  whole  subject-matter  and  scope  has  re- 
lation to  the  taxation  of  such  lands.  The  de- 
cisions of  this  court  cited  by  counsel  on  this 
point  lend  him  no  support;  for  In  those  cases 
the  property  held  liable  to  ordinary  taxation 
was  neither  granted  lands  nw  property  de- 
voted to  railroad  uses;  and  In  every  one  of 
those  cases  4he  statute  construed  ectended, 
in  aocwdance  with  the  uniform  legislative 
p<dlcy,  the  commuted  system  of  taxation  to 
granted  lands  as  well  as  to  railroad  prop- 
erty, Ramsey  Oo.  v.  Chicago,  etc.,  Ry.  Co., 
83  Mhm.  537,  24  N.  W.  S13;  Todd  Co.  v.  St 
Paul,  etc-,  R.  Co.,  88  Minn.  163,  36  N.  W. 
109;  State  v.  Northern  Fac.  R.  Co.,  38  Minn. 
25,  38  N.  W.  635.  Our  conclusion  is  that  un- 
der the  provisions  of  Sp.  Laws  1865,  a  8, 
these  lands  are  not  subject  to  taxation  In  the 
ordinary  way  in  which  other  lands  In  the 
state  are  taxable.  In  the  light  of  experience. 
It  Is  probably  very  unfortunate  that  the  legis- 
lature, In  dealing  with  the  various  land-grant 
railway  companies,  did  not  Impose  some  rea- 
sonable limitation  as  to  the  time  during 
which  this  Immunity  of  the  granted  lands 
from  ordinary  taxation  should  continue.  But, 
If  the  state  made  Injadldons  contracts,  the 
mistake  Is  remediless  now. 

2.  But  counsel  for  relator  contend  that  the 
provisions  of  both  these  acts  are  miconsUtu- 
tional  so  far  as  they  exempt  the  granted 
lands  from  taxation  like  other  lands  in  the 
Btat&  Tfadr  claim  Is  that  these  provisions 
are  In  0(«ifllct  with  sections  1  and  3  of  arttr 


de  9,  of  the  constitution,  the  first  of  which 
provides  that  "all  taxes  to  be  raised  in  this 
state  shall  be  as  nearly  equal  as  may  be; 
and  all  property  on  which  taxes  are  to  be  lev- 
led  shall  have  a  cash  valuation  and  be  equal- 
Iced  and  uniform  throughout  the  state;"  and 
the  other,  that  "laws  shall  be  passed  taxing 
all  moneys,  credits  *  *  *  and  also  aU  real 
and  perscmal  property  accwdlng  to  Its  time 
value  In  money."  Counsd  concedes  that  it  b 
settled  by  the  cose  of  Railroad  Go.  v. 
Parcher,  14  Minn.  297,  (GSL  224.)  that,  where 
the  legislature  of  the  tOTltory  bad  contracted 
for  a  commuted  system  and  an  exemption 
from  wdlnary  taxation,  It  was  competent  tor 
the  legislature  of  the  states  afttt  the  adop- 
tion of  the  constitution,  to  retake  and  iK^d 
this  right  as  a  franchise  without  m&:gee,  and 
vest  It  in  any  oth^  railway  company;  but 
they  contoad  that  It  was  not  competent  tar 
the  l^lslature  to  provide  anew  for  any  such 
commnted  system  of  taxation.  There  Is  noth^ 
ing  In  the  snggesticm  that  audi  laws  may  be 
hdd  valid  as  to  the  taxation  of  propaty  de^ 
voted  to  railroad  purposes,  but  void  as  to  the 
taxation  of  the  granted  lands.  The  provi- 
sions of  the  laws  as  to  taxation  must  be  all 
valid,  or  all  void,  and  tot  two  reasons:  First, 
the  percentage  of  the  gross  earnings  of  the 
road  is  a  tax  on  both  the  road  and  the  landft 
and  not  the  road  alone;  and,  second,  the  vice,. 
If  there  be  one.  In  the  commnted  system  of 
taxation,  would  apply  to  the  me  dass  of 
proper^  as  well  as  the  othor.  If  there  is 
anything  In  counsel's  pointy  both  classes  of 
property  must,  under  the  constitution,  be 
taxed  acc<»-dlng  to  its  true  value  In  money. 
The  question  is  one  that  affects  the  whole 
tax  system  of  the  state.  If  all  such  laws 
are  Invalid,  the  consequences  would  be 
most  serious,  affecting  the  taxati<Hi,  not 
only  ot  railroads,  bat  also  of  mining,  In- 
surance, tdegraph,  telephone,  and  express 
companies,  and  the  like,  most  If  not  alt 
of  which  have  been  taxed  for  years  on  the 
basis  of  their  receipts  or  earnings.  We  da 
not  care  to  pass  upon  or  consid^  a  ques- 
tion of  such  great  importance  until  It  l» 
necessary,  and  we  do  not  think  that  the 
question  arises  In  this  case.  Ooncedlng, 
without  deddlng,  that  tax  laws  such  as 
we  are  now  eonsld^ing  were  invalid  when 
macted,  still  we  are  of  opinion  that  the 
effect  of  the  constitutional  amendment  ot 
1871  (article  4,  8  32a)  was  to  validate 
all  such  laws  relating  to  the  taxation  of 
railway  property.  To  a  proper  understand- 
ing of  the  meaning  and  scope  of  this 
amendment,  It  is  necessary  to  consldw  it 
in  the  light  of  the  previous  legislative  pc^- 
cy  of  the  state  on  the  subject  The  system 
of  providing  tot  the  paymoit  of  a  per- 
centage of  the  gross  earnings  ot  the  road 
in  lieu  of  all  other  taxes  on  "railroad  prop- 
erty" and  on  the  lands  granted  to  aid  Id 
Its  ccmstmction,  while  owned  1^  the  com- 
pany, was  Inaugurated  by  the  territoriat 
legislatures,  and  was  unlTersaliy  la  TOgne- 
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at  the  date  of  tbe  adt^ttoD  of  llie  ccmatt- 
tatl(Mi.  And  aftw  that  date  the  state  1^- 
Ifllatnree  iDvarlably  aaanmed  that  they  con- 
tinoed  to  poeaeeB  tbe  power  to  adopt  this 
erstem  of  commuted  taxation  when  grant* 
Ing  lands  to  aid  in  the  construction  of  a  i&ll- 
road,  whether  such  lands  were  the  absfdute 
property  the  states  or  were  held  hy  It 
in  troBt  tor  that  purpose  under  an  act  of 
congress.  This  was  the  practice,  not  only 
as  to  old  grants  made  befwe  the  8dopti<Mi 
of  the  cOTistltutiou,  but  also  as  to  new 
grants,  both  state  and  congressional,  made 
'  after  that  date.  Among  the  congressional 
grants  made  subsequwtly  to  the  adoption 
of  the  couBtltutltKi,  to  aid  in  the  constrao- 
tlon  of  railroads  in  tills  state,  are  tbe  act 
of  March  3,  1865,  increasing  the  grant  of 
1857  to  10  sections  p«"  mile;  the  act  of 
May  5,  1S64,  making  a  grant  to  aid  in  the 
construction  of  a  road  from  St  Paul  to 
Lake  Superior;  tbe  act  of  May  12,  1864, 
granting  4  additional  sections  p»  mile  to 
aid  the  construction  of  a  road  from  St  Paul 
and  St  Anthony  to  the  southern  line  of 
the  state;  the  act  of  July  4.  1866.  making  a 
grant  to  aid  in  the  constructloa  of  what  is 
called  the  Hastings  &  Dakota  Bailroad; 
the  act  of  July  2,  1864,  making  a  grant  di- 
rectly to  the  Northern  Pacific  Company  to 
aid  in  the  constmctitm  ot  Its  road.  Amon^ 
the  grants  made  by  the  state  Itself  toe  like 
puri>oees  were  that  of  March  6,  1863,  of 
swamp  lands  to  the  St  Paol  &  Padflc  Com- 
pany to  aid  the  eonstmction  of  a  road  from 
St  Paul  to  Wlntma;  the  act  of  February 
16,  1865,  granting  swamp  lands  to  aid  the 
construction  of  the  Southern  Minnesota 
Railroad;  the  act  of  March  8,  1861,  making 
a  grant  of  swamp  lands  (to  which  the 
lands  here  In  controversy  In  part  belong) 
to  aid  in  the  constructicm  of  the  road  from 
St.  Paul  to  Lake  Superior.  And  in  every 
Instance  the  legislature.  In  making  or  trans- 
fcarlng  the  grant  to  the  railway  company, 
provided  for  the  exemption  of  the  lands 
from  ordinary  taxation  while  owned  by 
the  company,  in  consideration  of  Its  paying 
to  the  state,  annually,  a  certain  percentage 
of  tbe  gross  earnings  of  tbe  road.  They 
provided  for  the  same  system  of  taxatim 
tor  tba  Northern  Pacific  Company,  whldi 
received  its  grant  directly  from  congress. 
Sp.  Laws  1870,  c.  68,  I  1.  In  brief,  the 
legislature  assumed  that  when  making  a 
grant  of  lands  to  aid  the  building  of  a  rail- 
way, or  In  executing  the  trust  where  lands 
had  been  granted  to  the  state  by  congress 
tot  the  same  purpose,  (and  which,  while 
thus  held  by  the  state,  elth«  as  proprietor 
or  in  trust,  were,  of  course,  not  subject  to 
taxation.)  It  had  the  power.  In  the  furthei^ 
ance  of  the  object  for  which  the  grant  was 
made,  to  exempt  such  lands  from  ordinary 
taxatl<»i,  and  to  provide  for  commuted  tax- 
ati<m  of  both  the  railroad  and  the  granted 
lands.  There  is  not  In  the  history  of  the 
state  a  single  grant  of  lands  to  aid  the 


bnUding  ct  a  railway,  where  this  system  of 
commuted  taxation  boa  not  been  adopted, 
and  we  have  not  found  an  Instance,  prior 
to  the  adoptlMi  of  the  constitutional  amend- 
m«it  of  1871,  where  a  commuted  system  of 
taxation  was  provided  that  did  not  ap- 
ply to  a  land  grant  as  weU  as  to  the 
railroad  property.  This  amounted  to  a 
le^latlve  constnietl(»  of  the  constitution, 
which  of  Itself  would  be  entitled  to 
great  weight  In  this  situation  of  things, 
the  people  adopted  a  constitutional  amend- 
ment ordaining  "that  any  law  provid- 
ing tor  the  repeal  or  amendment  of  any 
law  or  laws  heretofore  or  hereafter  enac^ 
ed  which  provides  that  any  railroad  com- 
pany now  existing  In  this  state,  or  iterat- 
ing Its  road  tfaweln,  or  which  may  be  here- 
after  organlEod  shall  in  lieu  of  all  other 
taxes  and  aaseesments  upon  their  real  es- 
tate, roads,  rolling  stock,  and  other  per- 
sonal property,  at  and  during  the  time  and 
periods  therein  spedfled,  pay  Into  the  treas- 
ury of  ttiis  state  a  certain  percentage  of 
the  gross  earnlnsB  of  said  railroad  com- 
panies now  existing  or  hereaftw  orgau- 
Ised  shall,  before  tbe  same  shall  take  eCTect 
and  be  In  force,  be  submitted  to  a  vote  of 
the  people  of  the  state,  and  be  adopted  and 
ratified  by  a  majority  of  the  eiect(HV  vot- 
ing at  the  election  at  which  the  same  shall 
be  submitted  to  them."  This  language  must 
have  been  selected  and  this  amendment 
adopted  with  reference  to  the  existing  leg- 
islation and  the  gMieral  le^slative  policy  to 
which  we  have  referred;  and,  read  and 
construed  in  that  light,  it  amounts  to  a 
clear  recognition  of  the  validity  of  existing 
laws  ivovldlug  for  this  commuted  system 
ot  taxation  of  railroad  property  and  lands, 
and  of  legislative  power  to  enact  such  laws 
for  the  future.  If  it  did  not  refer  to  this, 
there  was  nothing  to  which  It  could  refer. 
It  is,  by  necessary  Implication,  a  validation 
of  past  legislation  of  that  kind,  and  a  grant 
of  power  to  enact  It  in  the  future.  It  Is 
pretty  clearly  Indicated  in  City  of  St. 
Paul  V.  St  Paul  &  S.  C.  B.  Co.,  23  Minn. 
469,  and  County  of  Stevens  v.  St.  Paul,  M. 
&  M.  By.  Co.,  36  Minn.  472.  31  N.  W.  »42, 
that  this  was  the  view  then  entertained 
by  the  court  Within  a  year  and  a  hslf  aft- 
er the  adoption  of  this  constitutional 
amendment  the  legislature  passed  a  gen- 
eral law  (Gen.  St  1878,  c.  11,  H  128,  129) 
providing  tor  this  system  of  taxatimi  for 
any  railway  company  that  would  accept  the 
provisions  of  the  act;  and  this  system 
has  been  unlvowlly  in  vogue  down  to  date, 
without  question  as  to  its  validity,  until 
raised  in  this  cas&.  We  think  tbe  acts  are 
ocmstitutionaL  Order  affirmed. 

On  Application  toe  Reargnmeat 

(Jan.  26,  1894.) 

MmSHBLL,  J.  The  application  for  a  rear- 
gnment  is  denied.  But  inasmuch  as  an  oUter 
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remarK  In  the  opii^ii  nrii^t  be  vnderatnod 
to  mean  tbat  acts  providing  for  a  commuted 
system  of  taxing  railroad  propvty  and  grant- 
ed lands  constitute  contracts  between  the 
state  and  the  railway  companies  which  can- 
not be  repealed  or  amended.  It  is  proper  to 
say  that  no  such  question  was  before  the 
court,  and  that  the  remark /refored  to  was 
not  int^ded  to  express  or  Intimate  any  opin- 
km  on  that  point 


BOWEN  T.  THWINQ  tt  aL 
(Supreme  Court  of  Minnesota.   Jan.  12,  1884.) 
Sdkbtt  or  NoTB— BoBftsgnuv  Siovixa—Ctwani- 

BRATIOy— VaRIARCB  OF  FLBADIHOS  AND  PBOOH. 

1.  Where,  at  the  time  of  a  loan  by  A.  to 
B.,  to  be  Becnred  by  the  note  of  B.,  with  O.  aa 
Burety,  whose  signature  B.  agrees  to  procnrb 
the  loan  money  &  advanced,  and  B.  signa  and 
delivers  the  note  to  A.,  who  subsequently  hands 
it  back  to  him  to  procure  the  signature  of  C, 
and  the  latter,  at  B-'s  request,  signs,  and  It  Is 
delivered  to  A.,  Cs  aigniog  is  to  be  nfrared 
to  the  agreement  of  B.  with  A.,  and  there  Is  a 
consideration  to  Bnpport  Cs  undertaking  as 
snrety. 

2.  Case  held  not  to  show  eODSoit  to  tfx  an 
tssne  not  made  by  the  pleadings. 

(Syllabus  by  the  Court) 

Ap{»eal  from  district  court,  Hennepin  eomk- 
ty;  Smith,  Judge. 

Action  on  a  promissory  note  by  Timothy  A. 
Bowen  against  J.  E.  Thwtng  and  Mary  A. 
Thwing.  From  an  order  ot  Judgment  tor 
plaintiff,  defendant  Mary  A.  appeals.  Af- 
firmed. 

Qeorge  Ttawing  and  Boardman  &  BouteUe, 
tor  appdlant   F.  V.  Brown,  tat  respondent 

GILFILLAN,  0.  J.  There  was  no  question 
bat  tiiat  the  appelUnt  executed  the  note  as 
surety  for  the  other  makor.  In  her  answer 
she  aUeges  sereral  mattera  of  defense:  First 
that  she  execnted  the  note  without  eonsldov.- 
tion;  second,,  tiiat  without  her  knowledge  or 
eonscntthe  payee  and  principal  maker  agreed 
to  extoid  the  timo  tor  paying  the  note  for 
one  year;  third,  that  91,6(X>  had  been  paid 
on  the  note.  As  to  Qie  inception  of  the  note, 
and  the  appellant's  dgnlng  it  the  Jniy  might 
upon  tile  evidence,  find  either  that  tiie  loan 
tor  which  the  note  was  given  was  complet- 
ed, and  the  note  fficecnted  and  delivered,  wltta- 
OQt  any  reference  to  &e  ai^Uant  becoming 
surety,  her  signature  being  subsequently  re- 
quested and  given  as  an  aft»tbou£^t  And 
the  coprt  tustructed  tiiat  M  tiiey  bo  found 
the  foct  their  verdict  should  be  for  the  ap- 
pelant; w  th^  might  find  that  when  the 
loan  was  made.  It  was  agreed  between  the 
principal  and  payee  that  in  consideration 
tfaareot  the  former  should  procure  the  ap- 
pellant's signature  to  the  note,  and  the  note 
waa  then  signed  1^  the  principal,  and  hand- 
ed to  the  payee,  who  aftervrarda  handed  it 
back  to  the  principal,  to  procure  appellant's 
signature,  and.  when  It  was  procured,  the 
note  vat  redelivered  to  the  payee,  and  the 
eoort  Inatnicted  the  Jury  that.  If  th«r  fininff 


tiiese  to  be  the  facts,  appellant  was  liable  as 
sm^ty.  And  this  was  a  correct  instruction. 
It  Is  not  necessary,  of  course,  that  the  consid- 
eration to  sustain  a  surety's  undo^aktng 
should  run  to  the  surety.  It  may  be,  and 
generally  is,  paid  to  the  ^IndpaL  It  is 
enough  If  the  creditor  rdy  on  the  surety. 
It  is  true  that  the  agreement  tliat  the  surety 
should  sign  in  tlils  case  wss  not  made  with 
ha,  and  until  she  signed  she  was  in  no  way 
bound  by  It;  but  as  any  one  who  executes 
a  oontraot  binding  on  its  face  must  be  pre- 
sumed to  do  so  in  order  to  bind  himself,  her 
signing  must  If  necessary  to  bind  taer,  be 
referred  to  what  tocA  place  when  tbe  note 
had  Its  Inception,— to  the  agreement  then 
made  by  the  prlndpal  tbat  she  should  sign. 
In  signing,  she  In  fact  cairled  out  that' agree- 
ment, and  she  nrast  be  conduslTely  presumed 
to  have  so  intoided  when  she  signed,— to 
have  Intended  to  carry  out  any  agreement 
with  respect  to  her  signing  which  the  princi- 
pal, who  reqoested  her  to  sign,  had  made 
Wheelri^  r.  Moore,  2  Hall,  1«2;  McNaugbt 
T.  McOlaughry.  42  N.  Y.  22;  Moles  t.  Bird, 
11  Masa  436. 

One  asalgnmcBt  at  error  is  based  on  the 
proposition  tbat  by  the  principal  subsequent- 
ly giving  to  tbe  payee  a  $1,500  note,  with  the 
understanding  that  ^en  paid.  It  slMuld  ap- 
ply as  a  payment  on  the  note  in  suit,  and  by 
renewal  of  the  $1,600  note,  which  carried  it 
beyond  tbe  maturity  of  the  note  In  suit  Ihw 
was  an  extension  of  the  lime  for  payment 
at  that  amount  of  tiie  note  In  suit  wlthoat 
appellant's  consent  The  answer  presents  no 
au6h  issue  as  an  extension  of  the  time  fiv 
payment  of  part  of  the  note^  and  tlie  case 
does  not  show  the  partlee  consented  to  try 
such  an  lasue,  or  any  Issue  but  those  made 
by  the  pleadings.  The  evidence  with  respect 
to  the  $1,500  note  and  its  renewal  was  all 
admiealble  upon  the  written  Issues,— the  Is- 
sues as  to  extension  upon  tbe  whole  of  the 
note,  and  of  payment— so  tbat  its  admladon 
without  objection  does  not  show  consent  to 
try  any  issue  not  In  tbe  pleadings.  From  the 
evidence  the  Jury  mlj^t  find  an  agrennait 
to  extend  the  time  for  paying  the  wb(^e  for 
a  year,  or  they  could  find  there  was  no  such 
agreement  but  they  could  not  find  an  exten- 
sion for  any  less  time  than  a  year;  so  that 
within  tbe  evidence,  tbe  court  was  correct 
in  charging  that,  imless  they  found  an  agree- 
ment to  extend  for  a  year,  that  defense  waa 
not  made  out  No  other  assignment  of  mtot 
need  be  specially  mentioned.  Order  affirmed. 


8PILMAN  et  aL  V.  MEINDSNHALL  et  al. 
(SniNreme  Court  of  Minnesota.   Jan.  IS,  18M.) 

COHPORATIOKS  —  IKBOLVBITCT  —  I,lABltITIM  OF 

STOCxnoLDBSB— How  Envorobd— Practiob. 
1.  In  proceediDgs  and»  Oen.  St  1878,  e.  S4. 
S{  415-420,  inclusive,  tbe  constitatieiial  or  stat- 
utory liabill^  of  stockholders  for  debts  of  the 
COTporation  cannot  be  enforced. 

2  Under  diapter  84,  H  8>  8>  a  Btoekholder's 
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liabilltr  for  unpaid  anbscripHotiB  to  the  Btodi 
dora  not  continiM  after  he  has  trantfeired  it, 
except  where  the  transfer  was  for  the  putpOH 
of  ilefraudiQK  crmlltorB. 

3.  The  transfui-i-e  of  stock  Is  liahle  for  un- 
paid subscriptioQB  to  the  stodc  transferred  to 
ind  held  by  him. 

4.  In  the  proceedings  referred  to,  the  court 
maj  bring  in  ttie  stockholders,  and  enforce  their 
Ksbllity  for  unpaid  subscriptions,  on  the  petl- 
tioa  or  complaint  of  a  creditor  of  the  corpora- 
tion who  baa  prored  his  debt. 

5^  Irregularities  in  practice  or  procedure  In 
BQch  a  case  held  not  prejudicial,  ud  thexefora 
to  be  distesarded. 
(SyllabDs  by  the  Court.) 

Appeal  from  district  court,  Hennepin  conn- 
I7;  Pond.  Judge. 

CSomplaint  by  James  SpUman.  In  behalf  of 
himself  and  otber  creditors  of  tlia  People's 
LlTe-Stock  loaurance  Company,  Inflolvent, 
against  R.  J.  Mendenball,  Ellas  Moses,  and 
others,  stockholders,  to  enforce  certain  claims. 
There  was  Judgment  for  complainant,  and 
ft-om  an  order  denying  a  new  trial  Men  den- 
hall  and  another  appeal.  Uodlfled. 

Bttton,  Roberts  ft  Knwn.  for  appdlants. 
GilfiUan,  Belden  ft  WlUard,  for  respondenta. 
Beotoa  &  Holjmeaox,  W.  J.  Uarson,  and  C 
A.  Bockman,  for  respoadenta  Ellas  Uoaes 
andotken. 

OILFII/LAN,  O.  J.   nils  oorponitlon  was 
incorporated  In  June,  1880,  and  transacted 
bostnesa  till  Janoary,  1892.   On  the  22d  of 
the  latter  month,  SpUman  recovered  Judg- 
ment against  it,  and  on  the  25th,  on  the  peti- 
tloD  of  a  majority  In  number  and  inter- 
cat  of  tbe  atockholders,  an  order  or  decree 
was  entered  in  the  district  court  of  Henne- 
pht  county.  In  which  county  the  corpora- 
tion bad  ita  prlndpal  place  of  business,  dis- 
■olTlng  the  corporation,  and  appointing  a  re- 
ceiver, tinder  sections  41S  and  417,  c.  84, 
Oen.  St  1878.   September  17.  1892,  the  court 
made  an  order  fixing  tbe  time  and  manner 
In    which    credtton    should    prove  their 
dainoiS,  which  order  being  served  as  dhrect- 
ed,  certain  creditors,  among  them  Spilman, 
appeared,  and  proved  their  claims,  and  tliey 
were  allowed.  Tbe  court  below  found  as  a 
fact  that  those  who  so  appeared  were  all 
of  tbe  creditors  of  the  corporation,  and  prima 
&eie.  at  least,  this  was  so.   On  the  snbscrlp- 
tlOEU  to  stock,  only  8  per  cent  had  been 
paid,  except  as  to  the  8to<^  held  by  Paul, 
on  which  iS  per  cent  had  been  paid.  Tb 
pay  the  <da1ms  allowed,  it  was  necessary  to 
resort  to  these  unpaid  subscriptions.  Tbe 
receiver  taking  no  action  to  eauforce  the  lia- 
bility of  the  stockbolders.  SpUman,  by  leave 
of  tbe  court,  filed  a  complaint  In  the  pro- 
eaedintf.  In  behalf  of  himself  and  all  othera 
of  like  interest  against  the  stockholders, 
asldas'.  In  substance,  tiiat  thdr  liability  on 
the  nbscriptlons,  and  also  their  constitn- 
tlonal  or  "double"  liability,  as  It  is  some- 
times called,  be  enforced.   The  stodcholders 
nanaed  aa  defendants  In  the  complaint  were, 
M  dlrectad       tk«  coivt,  teoug^t  In  to  an- 


swer the  complaint,  by  service  of  summons, 
as  required  in  cIvH  actions.  The  various  par- 
ties named  aa  defendants  in  the  complaint, 
and  others  who  or  had  been  stockhold- 
ers, and  who  were  admitted  as  defendants 
against  the  complaint,  came  In  and  answered. 
After  a  trial,  the  court  filed  Its  findings  of 
fact  and  concltisions  of  law,  directing  jadg- 
ment  in  favor  of  the  receiver,  marshaling, 
so  to  speak,  the  liabilities  of  the  atockhold- 
ers,—first  th^r  liability  on  stock  subscilp- 
tlons,  and  then  their  constitutional  or  double 
liability,— and  directing  that  the  Judgment  be 
enforced  by  execution,  so  far  as  necessary 
to  pay  the  dalms  proved,  in  the  order  in 
which  the  liabilities  were  so  marshaled. 
MendenhaU  and  Paul  moved  for  a  new  trial, 
and  ^om  an  otOec  denying  It  tb^  appeal 
to  this  court 

The  principal  questions  raised  In  the  case 
require  a  consideration  of  the  nature  of  tlte 
proceeding  begun  by  the  filing  of  the  stock- 
holders' petition  for  a  dissolution  of  the 
corporation.  The  statutory  provisions  in  re- 
gard to  the  proceedings  are  contained  in 
sections  415-420,  luctnslve,  c.  S4,  Oen.  St. 
1878.  Section  415  authorises  the  diescdutlon 
of  a  corporation  on  the  application  of  stock- 
holders. S«;tlon  41S  authorizes  the  corpora- 
tion, for  three  years  after  a  dlssoluUon,  to 
do  what  may  be  necessary  to  gradually  dose 
up  and  settle  Its  concerns.  Section  417  an- 
thorlxes  the  appointment  of  a  receiver  to 
do  what  the  corporation  ndght  do  imder 
section  416.  Of  course,  the  appointment  of 
a  recover  necessarily  suspends  the  power  of 
the  corporation  to  proceed  under  secttoH 
416.  From  the  time  of  such  appointment, 
the  affairs  and  concerns  of  the  corpora  tknt. 
Its  property  and  assets,  are  In  custodia  l^Is. 
Section  418  suggests  modes  of  procedure  in 
the  most  general  terms;  thus:  "Said  court 
shall  have  Jurisdiction  In  equity  of  the  ap- 
plication, and  of  all  questions  arising  in  the 
proceedings  thereon;  and  may  make  such 
orders.  Injunctions  and  Judgments  therein 
as  jusdce  and  equity  may  reqnlre."  This 
undoubtedly  gives  complete  control  of  tbe 
proceeding,  and  anthwity  to  employ  all  usual 
powers  and  processes  of  courts  in  dmilar 
cases  to  accomplish  tbe  purposes  of  the  pro- 
ceeding, but  not  to  enlarge  such  purposes 
beyond  what  the  statute  Indicates.  Section 
410  requires  the  receiver  to  pay  all  debts 
of  tbe  corporation  if  the  funds  In  his  hands 
are  snfflclent  therefor,  and,  If  not  then  to 
distribute  the  same  ratably  among  the  cred- 
itors who  prove  their  debts  in  the  manner 
directed  by  the  cotirt;  and  section  420  pro- 
vides that  If  there  be  a  balance  remaining 
after  the  payment  of  debts,  the  receiver 
shall  distribute  It  among  those  Justly  en- 
titled to  It  as  having  been  stockholders,  or 
th^  legal  representatives.  The  proceeding 
Is  entirely  dlfTerent  from  that  provided  by 
sections  9,  10,  and  11  of  the  chapter,  which 
is  an  action  by  a  single  creditor  against  & 
live  and  operating  corporation,  in  which  the 
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creditor  may  Join  a  stockholder  as  codefend- 
ant  In  <H^ler  to  enforce,  for  payment  of  his 
debt,  the  liabilities  of  the  stockholder  speci- 
fied In  section  9.  Merchants'  Nat  Bank  r. 
Bailey  Manufx  Co.,  84  Minn.  323,  20  N. 
W.  639.  It  Is  also  different  from  InsolTency 
proceedings  under  the  act  of  1881,  the  pnr- 
pose  of  which  la  to  apply  the  assets  of  a  debt- 
or, corporate  or  individual,  in  satisfaction  of 
the  claims  of  such  creditors  as  may  make 
themselves  parties  to  the  proceeding,  and 
share  in  Its  ben^ts,  and  to  release  the 
debtor  from  the  claims  of  those  creditors, 
leaving  the  debtor  to  resume  business  if  he 
or  it  can  acquire  other  assets,  and  leaving 
the  creditors  who  do  not  come  into  the  in- 
Bolvencjr  proceeding  to  pursue  against  the 
debtor  such  remedies  as  they  may  have. 
Though  In  some  respects  similar  to,  it  dif- 
fers in  important  respects  from,  the  proceed- 
ing begun  pursuant  to  Qen.  St  1878,  c.  76, 
I  9.  That  is,  primarily,  a  proceeding  to 
sequester  the  stock  and  assets  of  a  corpora 
ation  assumed  to  be  Insolvent  because  an 
execution  against  It  has  been  returned  un- 
satisfied, to  convert  the  assets  Into  money, 
and  to  pay  It  ratably  In  satisfaction  of  the 
debts.  It  can  be  b^un  only  by  a  Judgment 
creditor  whose  execution  has  been  returned 
unsatisfied,  but,  when  begun,  all  other  cred- 
itors, whether  their  claims  are  In  Judgment 
.or  not,  may  become  i^arUes  to  It,  and  share 
,iQ  Its  benefits;  and  (section  15)  It  may  be- 
come a  proceeding,  also,  to  enfbrce  the  lia- 
'billty,  for  any  cause,  of  the  directors  and 
:  stockholders  for  the  debts  of  the  corpora- 
'tion.  It  then  becomes  a  proceeding.  In  ef- 
,fect,  to  wind  up  the  affairs  of  the  corpora- 
|tion.  certainly  so  f&r  as  Its  then  manage- 
ment and  ownership  Is  concerned,  as  well 
as  to  enforce  the  claims  of  credltras.  The 
'stock  Is  to  be  seqoestaed  for  the  benefit  of 
the  creditors. 

Th6  proceedlngi  undw  section  410  and  the 
following  sections  of  chapter  31  Is  to  be  be- 
gun only  by  stockholders  who  desire  a  dissolu- 
tion. A  dissolution  may  be  adjudged,  and 
the  proceeding  end  with  that,  and  suffident 
life  be  left  In  the  corporation  for  three  years 
to  enable  it  to  close  up  Its  business,  by  dis- 
posing: of  Its  property  and  paying  Its  debts; 
or  the  proceeding  may  l>e  revived  or  con- 
tinued by  the  appointment  of  a  receiver  at 
any  time,  witiiin  the  three  years,  to  perform, 
under  the  direction  of  the  court,  the  acts 
which  the  corporation  may,  If  there  be  no 
receiver,  perform  under  section  416.  The 
powers  of  the  receivers  are  defined  In  sec- 
tion 417:  "To  take  charge  of  Its  estate  and 
effects,  and  to  collect  the  debts  and  property 
due  and  belonging  to  It,  with  power  to  prose- 
cute and  defend  actions  tn  the  name  of  the 
cwporation  or  otherwise,  to  appoint  agents 
under  them  and  do  aU  oth&e  acts  which  might 
be  done  by  such  corporation  if  in  being,  that 
are  necessary  to  the  final  settiement  of  the 
unfinished  business  of  the  cwporatton." 
niew  powm  rdate  exdiutvely  to  tbe  h\al- 


ness  of  the  corporation.  The  power  to  prose- 
cute and  defend  actions  has  reference  to  such 
actions  as  the  corporation  might  have  prose- 
cuted or  defended  but  for  Its  affairs  being 
taken  out  of  Its  hands  by  the  appointment 
of  a  receiver.  In  tlie  proceeding,  of  course, 
the  debts  of  the  corp<H-ation  are  to  be  paid 
so  far  as  the  proceeds  of  Its  property  will 
sufiice,  as  an  Incident  of  settling  Its  business. 
But  It  Is  not,  as  the  proceeding  under  section 
9  of  chapter  76  Is,  primarily,  a  proceeding  to 
satisfy  the  creditors.  A  creditor  cannot,  as 
such,  set  it  In  motion.  Nor  Is  there  anything 
In  the  statute  suggesting  an  intention  that 
It  may  be  turned  into  any  other  proceeding 
than  one  to  dissolve  the  corporation,  and  to 
settie  up  Its  business,  and  apply  its  assets  and 
property  in  satisfaction  of  its  debts.  It 
would  have  beoi  well  had  the  statute  pro- 
vided for  the  creditors  enforcing  in  the  pro- 
ceeding the  constitutional  and  statutory  lia- 
bilities to  them  of  the  stockholders,  officers, 
and  directors.  It  la  enough  for  the  purposes 
of  this  case  that  It  has  not  so  provided. 

Indebtedness  of  stockholdov  upon  subscrip- 
tions to  the  stock  held  by  them  Is  indebt- 
edness, not  to  the  creditors  of  tbe  corpwa- 
tion.  but  to  the  c(ni>oration  Itself.  Such  in- 
debtedness Is  an  asset  of  the  corporation. 
Without  a  statute  authorising  It,  a  credltw 
cannot  reach  It,  except  through  the  corpora- 
tion. The  only  Instances  In  which  the  stat- 
ute authorises  a  creditor  to  directly  enforce 
payment  of  It  for  his  own  benefit  are  undtf 
chapter  34>  K  9,  10,  and  11,— a  proceeding 
which  the  court  In  the  case  from  34  Minn, 
and  20  N.  W.,  likened  to  garnishment,— and 
perhaps  under  chapter  76,  {  21.  But  tbe  con- 
stitutional or  statutory  liability  Is  directly 
to  the  (Tedltors.  The  corporatiMi  cannot 
force  It  It  Is  no  part  of  its  assets.  The 
tonner,  therefore,  comes  within  the  scope  of 
tiie  proceeding  authorized  to  be  begun  undo* 
chapter  34,  i  410;  the  latter  does  not 

It  follows  that  as  the  proceeding  Is  not  one 
in  which  tbe  constitutional  or  statutory  liabil- 
ity may  be  enforced,  the  conclnslinis  of  law, 
BO  far  as  they  assume  to  enforce  that  llabllty, 
are  erroneous,  and  therefore  we  need  not 
consider  what  a  creditor  must  do  to  put  him- 
self in  position  to  ^force  the  liability.  The 
usual  way  of  enforcing  unpaid  subscriptions, 
for  the  purposes  of  the  proceeding  b^^un  un- 
der section  416,  Is  by  action  brought  by  tiie 
receiver  in  his  own  name,  or  in  the  name 
of  the  corporation,  as  the  court  may  direct. 
We  see  no  reason  why  the  court  may  not 
cause  the  stockholders  to  be  brought  in  and 
made  parties  to  tbe  proceeding  for  that  pnr- 
pom.  It  would  doubtless  be  more  regular, 
when  such  course  Is  pursued,  to  do  so  on  the 
application  of  the  receiver.  But  as  said  by 
the  court  In  McEusl<dc  v.  Seynuiur,  Sabin  ft 
Co.,  48  Minn.  108,  60  N.  W.  1114,  where.  In 
IKw;eedIngs  under  chapter  76.  stockboldov 
had  been  brought  In  to  answer  to  their  liabil- 
ities as  such  on  the  application  of  creditor^ 
instead  ot  the  recd-rar:   "But  it  is  not  Im- 
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portant  on  wfaoae  petttloD,  complaint,  or  what- 
ever yon  please  to  call  It,  the  enforcement  of 
tbe  liability  Is  lOTOked,  provided  he  Is  a  party 
to  the  proceeding,  and  Is  himself,  or  as  the 
representative  of  others,  entitled  to  ask  for 
It"  In  thla  case  the  creditor  who  filed  tbe 
complaint  was  a  party  to  the  proceeding, 
and  entitled  to  ask  that  the  liability  of  the 
■tockholders,  who  were  in  a  sense  already 
parties  for  unpaid  subscriptions,  be  enforced. 
Eren  if  it  be  conceded  that  there  was  ir- 
r^ularlty  In  authorizing  a  creditor.  Instead 
of  tbe  receiver,  to  prosecute  the  action,  no 
prejudice,  from  it  could  result  to  the  stock- 
holders. They  w«-e  In  no  way  hindered  In 
their  defense,  and  the  Judgment  will  protect 
them  against  any  action  for  the  same  cause 
by  tbe  receiver.  No  prejudice  eould  come 
to  them  from  the  direction  that  enforcIn|[ 
the  Judgment  by  execution  shall  be  under 
tbe  control,  not  of  the  receiver,  but  of  the 
attorneys  for  the  creditor  who  filed  the  com- 
plaint. The  allowance  to  those  attorneys, 
there  being  no  complaint  as  to  its  amount, 
could  not  iH-eJudlce  the  defendants.  It  Is  Im- 
material to  them  whether  those  attorneys  or 
the  receiver  get  pay  tor  what  was  done. 

As  vre  have  said,  the  court's  decision  as- 
ffomes  to  marshal  the  liabilltlea  of  the  stock- 
holders. Thus,  in  respect  to  the  liability  for 
unpaid  subscriptions,  it  holds  the  stockhold- 
ers, at  the  time  of  the  dissolution,  primarily 
liable  each  t<x  the  amount  unpaid  on  the 
stodc  held  by  him,  and  the  prior  holders 
of  the  stock  0.n  some  Instances  there  had 
been  mveral  transfers  of  the  same  wtockt 
each  entered  on  the  books  of  the  corpora- 
tion) secondarily  liable.  In  the  Inverse  order 
of  the  transfers;  that  Is,  each  liable  In  tbe 
contingency  that  enough  to  pay  the  debts  and 
the  costs  of  the  proceeding  should  not  be  col- 
lected from  those  held  liable  before  him. 
CorpOTate  stock  Is  not  commercial  paper,  and 
It  has  none  of  tbe  privileges  and  Immunities 
that  such  paper  has.  A  purchaser  takes  It 
subject  to  any  debt  due  from  the  stock  be 
porchases  to  the  corporation.  The  effect  of 
a  transfer,  when  made  In  good  faith,  to  a 
solvent  person,  and  entered  on  the  books  of 
the  corporation.  Is  like  that  of  a  novation. 
The  transferrer  is  tbCTeby  discharged  from 
his  debt  to  the  corporation,  and  the  trans- 
feree thereby  assumes  and  becomes  liable 
for  such  debt  precisely  as  the  transferrer 
wag.  Beach,  Priv.  Corp.  SS  705,  707.  The 
statute  really  makes  no  change  in  the  rule. 
The  Inference  of  such  change  that  might  arise 
from  the  language  of  chapt^  34,  S  8:  "But 
sncb  transfer  shall  not  in  any  way  ocempt 
the  person  making  snch  transfer  from  any 
liabilities  of  said  corporation  which  were  cre- 
ated prior  to  such  transfer, "~1b  excluded,  or 
at  any  rate  limited,  by  section  9:  "The 
private  property  of  each  stockholder  In  any 
corporation  formed  as  herein  provided  Is  lia- 
ble for  corporate  debts  In  the  following  cases: 
First  F<x-  all  unpaid  Installments  on  stock 
owned  by  him,  or  transferred  tor  the  pur- 


pose of  defrauding  creditors."  So  tliat,  un- 
der tbe  statute,  the  only  case  of  liability  for 
unpaid  subscriptions  on  transferred  stock  is 
where  the  transfo:  was  made  for  the  pur- 
pose of  defrauding  creditors.  There  Is  no 
claim  of  anything  of  the  kind  In  this  case. 

The  conclusion  of  law  that  the  defendants, 
or  any  of  them  who  had  transferred  their 
stock  before  the  proceedings  were  begun, 
were  liable  for  unpaid  subscriptions  on  tbe 
stock  so  transferred,  was  erroneous.  Judg- 
ment,  tberef(»e,  can  be  rendered  only  against 
the  owners  of  stock  when  the  proceedings 
were  begun  tat  the  unpaid  subscriptions  on 
their  stock.  The  cause  will  be  remanded, 
tot  the  court  below  to  rater  Jodgmoit  acocwd- 
ing  to  this  opinion. 


GBNTBAL  TRUST  GO.  OF  NBW  TOBK  v. 

MOHAN. 

(Supreme  Court  of  Minnesota.    Jan.  12,  1894.) 

BZBCCnON  —  FROFBRTT    SuBJIOT  —  MORTOAOBD 

Rouj^o  Stock  — Ixjukotiok— CoNmor  or  Ju- 

KIBDlOnON— 6TA.TB  AND  FSDBBAL  CoCETS. 

L  Under  Gen.  Laws  1S68,  c.  56,  §S  1-8. 
(Gen.  St  1878.  c.  34.  §S  71-73,)  a  railroad,  with 
its  rolling  stock,  and  personal  property  properly 
belon^g  to  the  road  and  appertaining  diereto, 
Is,  In  favor  of  mortgagees  under  mortgages  or 
deeds  of  trust  executed  and  recorded  pursuant 
to  those  sections,  one  propertr,  the  different 
Items  of  which  cannot,  as  to  such  mortgagees, 
be  levied  on  separately.  The  remedy  of  credit- 
ors, in  SQch  a  case,  against  the  road,  its  rolling 
stock,  and  appertaining  jtersonal  propwty,  must 
be  against  it  as  an  entimyi  and  not  against  Its 
several  parts. 

2.  In  such  a  case  the  mortgagees  may  have 
injunction  to  restrain  a  levy  on  a  part  <it  the 
property. 

3.  Courts  may,  in  proper  cases,  grant  In- 
JuncUons  in  substance  mandatory;  that  Is.  re- 
qniring  some  act  to  be  done. 

4.  A  court  may,  nnder  Qen.  St.  1878,  c.  66, 
tit.  11,  grant,  in  a  proper  case,  a  temiwrary  In- 
junction, mandatory  in  substance;  bnt  It  ons^t 
not  to  be  done,  except  under  peculiar  circum- 
stances, and  where  it  is  clear  the  plaintiff  will 
have  a  final  decree,  and  the  court  can  impose 
such  conditions  that  the  defendant  shall  sustain 
no  detriment 

5.  Execution  on  a  Judgment  of  the  state 
court  issoed,  and  was  levied  by  the  sherlft 
Afterwards,  the  Judgment  was  removed  1^  writ 
of  error  to  the  supreme  court  of  the  United 
States,  and  a  stay  bond  was  executed.  Seli, 
that  an  action,  the  purpose  of  which  is.  In  ef- 
fect, to  vacate  the  levy,  does  not  interfere  witti 
the  jurisdiction  of  the  federal  court 

Collins  and  Buck,  JJ.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Bamsey  county; 
Otis,  Judge. 

Action  by  the  Central  Trust  Company  of 
New  York  against  John  J.  Moran  and  others 
to  restrain  execution  of  a  Judgment  recovered 
by  defendant  Moran  against  tbe  Eastern  Hall- 
way Company,  on  whose  property  plaintiff 
holds  a  mortgage.  A  preliminary  writ  was 
granted,  with  an  order  to  show  cause,  and  on 
tbe  bearing  the  writ  was  continued.  Defend- 
ant Moran  appeals.  Affirmed. 

O.  W.  Baldwin  and  J.  M.  Martin,  for  ap- 
pelant   Young  &  Llghtner,  for  respondent 
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GILFILLAN,  O.  J.  The  first  and  most  im- 
portant questlcm  in  the  case  is  whether,  as 
against  the  mortgagees  In  a  railroad  mort- 
gage or  deed  of  trust  coTering'  the  railroad, 
Its  rolling  stock,  and  personal  property,  an 
executltm  can  be  lerled  on  an  item  of  the  roll- 
ing stock,  gay  a  locomottre,  and  the  propyl? 
sold  to  satisfy  the  execution..  In  the  absence 
of  any  statute  on  the  subject,  there  has  been 
much  dirersity  of  dedslon,  some  oourta  (nota- 
bly, tha  snpreme  court  of  the  United  States) 
badng  their  ded^ons  that  the  lery  cannot  be 
made  on  the  proposition  that  the  roUlng  stock 
is  part  of  the  realtyr-flztnres,  as  it  w«re; 
others,  of  which  Canal  Co.  T.  Bonham,  9 
Watts  &  S.  27,  is  an  instance,  orrlring  at  the 
same  result  upon  conslderationa  of  public  poli- 
cy, because  the  road  and  Its  appurtenancelB 
are  necessaty  to  the  exercise  of  the  fran- 
chises granted  by  the  state;  and  others  hold- 
ing that  the  levy  can  be  made,  the  same  as 
upon  the  personal  property  of  any  other  own- 
er. It  Is  difficult  to  conceive  of  rolling  stoc^ 
which  one  day  may  be  running  on  the  rood 
of  its  owner,  and  the  next  on  some  other 
road,  perhaps  hundreds  of  miles  away,  as 
real  estate  or  as  fixtures,  though,  no  doubt, 
the  l^slature  may  clothe  It  with  some  of 
the  legal  attributes  of  that  kind  of  property; 
and  wbUe  considerations  of  public  policy  may 
be  attributed  to  the  legislature,  as  a  reason 
for  Its  acts,  we  do  not  think  they  would  Jus- 
tify a  court  in  applying  to  the  kind  of  prop- 
erty In  question  any  other  than  the  iroles  ap- 
plied to  other  property,  real  or  personal,  at 
common  law.  We  shall  assume,  therefore, 
that,  but  tor  the  statute,  the  rolling  stock  cov- 
ered by  a  railroad  mortgage  might  be  levied 
on  a«  other  mortgaged  personal  property  may 
be. 

The  statute  applicable  to  the  caae  Is  Gen. 
Laws  1868,  c.  60,  S9  the  same  being  sec- 
tions 71-73,  c.  34,  Gen.  St  1878.  The  first 
section  authorizes  railroad  companies  to  mort- 
gage or  execute  deeds  of  trust  of  the  whole 
or  any  part  of  their  property  and  franchises 
to  secure  money  borrowed  by  them  for  the 
construction  and  eqtilpment  of  their  roads. 
The  second  section  authorizes  to  be  included 
in  such  mortgages  or  deeds  of  trust  property, 
both  real  and  personal,  to  be  afterwards  ac- 
quired. The  last  section  has  a  more  direct 
bearing  on  tbe  question  Involved,  and  reads: 
"Said  mortgages  or  deeds  of  trust  shall  be  re- 
coided  In  the  office  of  the  re^ster  of  deeds  of 
each  county  through  which  the  road  mort- 
gaged or  deeded  may  run,  or  wherever  It  may 
hold  lands,  and  shall  be  notice  to  all  tbe 
world  of  the  rights  of  all  parties  under  the 
same;  and  for  this  purpose  and  to  secure  the 
right  of  mortgagees  or  parties  under  deeds  of 
trust  so  executed  and  recorded,  the  rolling 
stock  and  personal  property  of  the  company 
properly  belonging  to  the  road  and  appertain- 
ing thereto,  shall  be  deemed  a  part  of  the 
road,  and  said  mortgages  and  deeds  so  record- 
ed shall  have  the  same  effect,  both  as  to  no- 
tice and  otherwise,  as  to  tbe  personal,  as  to 


the  real  eatate,  oorered  them.**  In  deter- 
mining the  effect  of  this  act,  it  la  proper  to 
refer  to  tbe  facta,  for  they  are  part  of  tJie  his- 
tory of  the  state,  that  It  was  passed  In  the  in- 
fancy of  railroad  construction  In  the  state, 
when  it  WM  the  state's  puUie  policy  to  en- 
cotirage  and  promote  such  construction,  and' 
when  it  was  known-— Indeed ,  was  as  certain 
as  a  mathematical  demonstration — ttiat  such 
construction  could  bo  done  only  by  railroad 
companies  borrowing  money  for  the  purpose 
on  mortgages  of  their  roads  and  pn^»erty. 
These  considerations  are  to  be  borne  in  mind, 
aa  probable  reasixis  Influencing  the  legialar 
tore  in  those  parts  of  the  act  apparently  in- 
tended to  strengthen  the  secority  of  the  mort- 
gages. Th&t  the  section  above  quoted  mean» 
something  more  than  merdly  to  provide  what 
shall  be  notice  at  the  mortgagee's  ri^ts,  la- 
evidexit.  Had  that  been  tbe  only  porpouk 
the  section  would  have  ended  at  the  send- 
colon.  The  remainder  would  have  been  bo- 
po'fluona.  The  provlrion  that  the  roHlng- 
stock  and  personal  property  property  belong- 
ing to  the  road,  and  appwtaining  thereto, 
shall  be  deemed  a  part  of  the  road,  has  n*- 
tendency  to  give  notice  of  tbe  rights  of  mort- 
gagees; and  It  must  have  been  inserted  for 
tbe  purpose  spedfled  In  it,  to  wit,  "to  Becnr» 
the  right  of  mortgagees  or  parties  interested- 
under  deeds  of  trust"  How  oould  it  Became 
or  tend  to  secure,  their  rights^  ezjcept  by 
placing  that  property  <hl  a  dilC^<ent  footing 
from  other  personal  proper^  on  which  ther* 
is  a  chattel  mortgage?  If  that  property  re- 
mains Just  as  though  that  provlshn  were  not 
in  the  act,  and  on  the  same  footing  with  per- 
sonal ^topetty  generally,  and  snbiect  to  th» 
same  incidents  and  liat^ties,  then  the  provi- 
sion does  not  add  anything  to  the  security, 
and  is  nugatory.  Assuming,  as  we  havo 
done,  that  by  the  rule  of  tbe  common  lav 
the  movable  property  of  a  railroad  conqwny 
is  like  the  personal  property  of  any  other  per- 
son, and  that  any  piece  of  It  may,  by  levy 
and  sale,  be  separated  from  the  other  proper- 
ty of  tbe  company,  we  can  conceive  of  no- 
other  purpose  of  a  provision  that  movable 
property  shall  "be  deemed  a  part  of  the  road" 
but  to  change  that  rule,  and  to  make  the- 
rood,  with  Its  rolling  stock  and  personal  prop- 
erty proper  and  necessary  for  Its  operation, 
one  property,  like  the  different  parts  conud- 
tntlng  (Mae  machine,  ftnd  Inseverablev  so  tar 
as  the  rights  of  m(»*tgagee8  are  concerned. 
Giving  this  meaning  to  the  provlrton,  it  adds- 
to  the  mortgagees'  security.  Giving  It  any 
other.  It  does  not  It  needs  no  argument  to- 
show  that  the  mortgagees'  security  would  be,. 
BO  far  as  the  movable  property  is  concerned, 
precarious,  if  eacb  item  of  it  Is  liable  to  be 
levied  on,  sold,  and  s^tarnted  from  the  roan 
to  which  It  app^taina.  To  prevent  this  was. 
tbe  purpose  of  tbe  clause  making  the  prcqkertx 
part  of  the  road. 

The  diversity  In  decisions  we  have  referred 
to  turned  on  tbe  proposition  that  the  person- 
al property  is,  or  that  it  is  not,  part  of  th» 
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mad;  thoae  omrts  which  boM  tt  to  be  part 
tb«  nad,  etthor  as  part  of  the  realty,  <«  as 
fixtures  or  appendages,  all  agreeing  that  It 
eannot  be  separator  levied  on,  and  only 
those  bifldhqr  it  not  part  of  flie  road  decfd- 
taig  that  It  may  b&  As  It  Is  not  to  be  sap- 
posed  that  the  legtdatnre  Intended.  In  pafls- 
Ing  the  act  referred  t»,  to  deny  adequate 
remedies  to  nnsecored  eredtton  of  railroad 
companies,  wboee  property  is  under  mort- 
gage.  we  would  hesitate  to  arrlre  at  the 
abore  eonstmctlen  at  It,  eren  though  appar- 
ent required  by  Its  terms,  tf  we  did  not 
see  that  with  that  oonstroettoa  the  remedies 
of  such  creditors,  thoogh  affected,  are  not 
reslly  ImpalnM.  Tb^  can  still  levy  thetr 
execotloB  on  any  real  estate  not  part  of  the 
road,  or  upon  any  personal  property  not 
ndllng  sto^  nor  **properly  beloi«tag  t»  the 
road  and  appertaining  thereto,"  that  Is,  prop- 
erty not  pnqterly  and  aeceMurlly  vsed  in 
operating  the  road.  Their  remedy  against 
the  road,  and  irtiat  properly  apperMns  to  it, 
mnrt;  as  to  the  mortgagees,  be  against  It 
Bs  BD  eetlrety,  and  not  against  the  several 
parts  of  It  If  tbdr  encntloas  are  returned 
misatlsfled,  a  very  abarp  remedy  Is  afforded 
by  Gen.  SL  18Z8,  &  76,  and  other  adequate 
remedlM  are  readily  suggested.  That  these 
mortgagees  may  mataitaln  a  suit  tat  an  In- 
jnnetkVD  to  prevent  acts  tending  to  fflspcrse 
the  pn^ierty,  there  ean  be  no  donbt.  They 
have  no  adequate  remedy  In  an  action  at 
tow.  As  fhey  are  not  mtltted  to  the  lmme> 
dlate  possesBlon  of  the  property,  but  only 
to  have  It  together,  -Qiey  cannot  main- 
tain replevin.  To  put  them  to  an  action  for 
Aunages  woaM  be  really  requMng  them  to 
accept,  to  the  extent  of  tbe  damages  re- 
covered, payment  of  the  mortgage  tiefore  It 
Is  due;  But  a  mortgagee  may  always,  by 
hUtmelftHi,  restrain  any  wrongful  acts,  tb» 
effect  of  which  win  be  to  Impair  bis  security. 
Tbe  Injunction  ordered  In  the  case  wae  ta- 
terieoatory,  and  to  m^aln  the  defendants 
(other  than  the  railway  company)  from  far- 
ther depriving  the  company  of  the  posaes- 
sloa  w  use  of  the  inoperty,  or  from  fatter- 
ttxlBg  wtUi  the  taUng  possession  thereof  by 
the  company.  It  reaDy  required  the  defend- 
ants to  do  an  afilrmatlve  act,  to  ^t,  allow 
the  etmpany  to  retake  the  i^foperty  levied 
on.  That  courts  at  equity  may  Issne  hijuno- 
tlons  In  effect  mandatory  Is  now  well  settled, 
thoogh  tb^  have  been  chary  in  exercising 
the  power,  so  much  so  as  to  usually  put  the 
Injunction  In  the  i^ohlUtory  form.  As  said 
by  the  vice  chancellor  In  Great  North,  ete., 
I^.  Go.  V.  Olareoce  Ry.  Oo.,  1  Golly.  807,  on 
a  notion  for  an  interlocntory  Injimctkm: 
*niiat  injunctions.  In  substance  mandatory, 
though  in  form  merdy  prohlbltmy,  have 
beoi  and  may  be  granted  by  the  courts,  Is 
dear.  This  branch  of  its  Jurledlctlon  Is  not 
flt  to  be  ^erclsed  without  particular  cau- 
tion, but  certainly  Is  one  St  and  neceesary 
under  certain  circumstances."  See,  also, 
Lane  t.  Newffiga^  10  Ves.  192;  Greatrex 


T.  Greatrex,  1  De  Gex  ft  8.  092;  Bvltt  v. 
Price,  1  am.  488;  Broome  v.  TeieiA«ieOo.,42 
N.J.Bq.l41,7Att.8Sl;  Whitman Fud-Gaj 
Co.,  188  Pa.  St.  492.  20  AH.  1002,-an  cases 
f)t  Interlocntwy  Injunctions,  mandatory  In 
substance,  wnere  the  complaint  miAes  a 
case  for  a  final  Injunction,  mandatory  In 
sabstance,  we  do  not  see  why,  under  Gen. 
St  1878)  c.  00,  tit  11,  a  temporary  Injunc- 
tion, similar  In  effect,  may  not  Issue,  If  tbe 
oontlnuanee  of  the  state  of  things  brtHifi^t 
about  the  d^Cndant's  alleged  wroi«fnl 
Bcte  will  produce  Injury  to  the  ^Intiff. 
TbB  administration  of  Justice  wotdd  be  de- 
fbctlve.  If  the  court  could  not  In  a  proper 
case,  restore  the  status  quo  pending  the  ac- 
tion. The  power,  however,  ooght  not  to  be 
exerdsed,  except  under  peculiar  circum- 
stances, and  irtiere  It  Is  clear  the  plaintiff 
win  have  a  final  decree  tor  a  mandatory 
Injunction,  and  where  tbe  court  may  Im- 
pose anch  conditions  npon  the  Issuance  of 
tbe  writ  as  that  the  defendant  shaU  sustain 
no  detriment  In  this  case  tbe  drenmstanees 
were  sudi  as  to  Justify  tbe  exerolse  of  the 
pow«r.  The  comptalnt,  no  allegation  of 
which  was  denied  oo  the  motion,  shows  a 
right  to  a  final  decree^  and  tbe  court  required 
such  security  from  tbe  plaintiff  a«  to  Insure 
that  defendants  wIU  soffer  no  harm. 

There  is  nothtnr  In  the  point  ttiat  tbe 
court  Is  Interfering  with  the  Jurisdiction  of 
tbe  sBpresde  oowt  of  the  United  States.  The 
prc^ialy  was  not  In  possesslm  of  Ite  OOlcen, 
mtf  held  under  *ts  process,  ^e  ahralff,  and 
tbe  writ  of  otecutlon  Issued  from  the  state 
court  did  not  become  the  officer  and  writ 
of  tbe  supreme  oonrt,  try  the  lasnance  of  a 
writ  ot  enw  from  that  oourt  with  a  eti^ 
bond  upcm  the  Judgment,  aftor  the  levy  hy 
tb»  Aerlff.  The  effect  of  the  stay  tmnd  was 
to  prevMit  fnrthw  proceedings  to  enforee  the 
Judgment.  Order  alBrmed. 

C»LUM8  and  BUCK,  JJ.,(dlBsenttng.)  We 
dissent  from  that  part  of  (he  foregoing  opin- 
ion hi  which  It  Is  held  that  as  agataist  tbe 
mwtgagees  In  a  railroad  mortgage  or  deed  of 
trust  covering  tbe  railroad  rolling  stoA  and 
personal  property,  an  execution  Issued  upon  a 
Judgmort  against  the  company  cannot  be  lev- 
ied npon  an  Iton  of  Uie  roUlng  stock,  say  a 
locomotive,  and  tbe  intvest  of  the  debtor 
tbweltt  soUl  to  satisfy  said  eoEeoutkm.  This 
oondoslou  of  a  majOTlty  of  tlie  court  Is  square- 
ly and  exdnslTdy  placed  upon  a  construction 
of  section  73,  c.  8^  Gen.  Bt  1876.  Said  section 
was  orl^nally  section  8,  a  SO,  Oen.  Laws 
1868L  Tbe  side  Intent  and  purpose  of  Qie 
chapter  last  referred  to  were,  we  think,  dear- 
ly indicated  by  Ite  title,  which  wta,  **Aji  act 
to  authoriae  railroad  companies  to  execsite 
mortgages  or  deeds  of  trust  and  to  provide 
for  the  recndlug  of  the  same."  Tbe  first 
section  antinorlsed  the  Issuance  and  sale  of 
tmnds  to  obtain  money  with  which  to  con- 
struct and  equip  the  roods,  and  the  K^ecutlon 
of  mortga^M  or  deeds  of  trust  npon  the  prop- 
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erty  or  franchises  of  the  railroad  companlefl 
to  secure  said  bonds.  The  second  sectlwi 
provided  that  said  mortgages  or  deeds  might 
Include  and  cover  not  only  the  preseat  prop- 
«rty  of  the  companies,  but  propoty,  both 
real  and  personal,  afterwards  acquired.  The 
difftf^ce  of  oplulon  now  existing  between 
the  memberfl  of  this  court  grows  out  of  the 
couBtmctlon  to  be  placed  upon  section  3,  (sec- 
tion 73.)  already  quoted  In  full  In  the  major- 
ity opinion.  The  first  part  of  this  section 
prorldes  that  these  mortgages  or  deeds  shall 
be  recorded  In  the  office  of  the  register  of 
•deeds  of  each  county  through  which  the  road 
mortgaged  or  deeded  may  ran,  or  In  which  It 
has  lands.  As  to  this  class  of  mortgages  or 
•deeds,  this  part  of  the  section  was  simply  a 
change  from  an  eidstlng  statute,  (Gen.  Laws 
1867,  c  58.)  which  fWOTlded  tor  the  recording 
of  railroad  mortgages  and  deeds  of  trust  In 
the  office  ct  tbe  secretary  Cft  state.  It  fixed 
the  place  or  places  of  record  for  sudi  Instru- 
ments In  the  offices  of  the  register  of  deeds 
■of  the  aertani  counties  wherein  the  real  es- 
tate was  situated,  as  was  required  In  case 
real  property  was  mortgaged  or  deeded  by 
other  corporations  or  by  private  Individuals. 
This  provlslCHi  was  followed  In  the  section 
tiy  this  language:  "And  tot  this  imrpose 
and  to  secure  the  rli^ts  ot  mortgagees  w 
parties  interested  under  deeds  of  trust**  tun- 
ing sto<^  and  per8<»ial  property  of  the  com- 
pany property  belonging  or  app^talnlng  to 
the  road  "shall  be  deemed  a  part  of  the 
Toad."  For  years  prl(»  to  the  enactmoit 
-of  this  statute,  and  at  that  time,  there  had 
beoi,  and  was,  much  difference  of  opinion 
In  the  courts  as  to  the  real  charactw  of  n^- 
Ing  stock,  and  whether,  when  the  rights  of 
mortgagees  and  trustees  were  Involved,  It 
should  be  regarded  as  part  of  the  road,— some 
courts  calling  It  "fixtures,"  and  others  "real 
estate,"— or  should  be  regarded  as  personal 
prop^ty.  We  do  not  see  that  any  part  of 
chapter  66  covered  that  open  question  until 
<the  language  now  being  considered  was  used. 
Had  it,  and  that  which  followed,  been  omit- 
ted, we  are  quite  sure  that  the  omtrovasy 
AS  to  the  character  of  rolling  stock,  and  as  to 
whether  a  mortgage  or  trust  deed  uptm  the 
same  should  be  filed  as  a  chattel  m(»tgage, 
to  r^der  It  valid  as  against  subsequent  mort- 
gagees, creditors,  and  purchasers  in  good 
faith,  might  easily  have  arisen.  In  our  opin- 
ion, this  or  similar  language  was  essratial, 
and  was  simply  Intended  to  set  this  question 
■at  rest.  It  had  the  effect  to  fix  the  charac- 
ter of  rolling  stock  and  other  personal  prop- 
erty for  but  one  purpose,— that  Indicated  by 
the  title  of  the  act,— for  the  purpose  of  re- 
<?ordlng  and  placing  a  mortgage  or  trust  deed 
thereon  upon  a  different  footing  from  the 
ordinary  chattel  mortgage,  with  respect  to 
filing.  As  the  majco'lty  opliUon  rests  upon  a 
-construction  of  that  part  of  the  section  we 
have  Just  referred  to,  we  need  not  consider 
■the  concluding  paragraph  of  the  section. 
We  observe  what  has  been  said  In  the  main 


opinion  ooocemlng  the  precarlousness  of  the 
mortgages'  security,  if  each  Item  of  the 
mortgaged  movable  propvty  were  liable  to 
be  levied  on,  sold,  and  separated  from  the 
road  to  which  It  appertains;  and  we  have 
also  noticed  what  has  been  suggested  as  the 
IHwper  course  at  remedy  for  a  creditor  to  pur- 
sue In  case  an  e»cutiMi  issued  upon  a  judg- 
ment against  a  railroad  company  Is  returned 
unsatisfied.  Attee  many  years'  observatitm. 
we  are  unaUe  to  recall  a  sln^  instance  In 
which  mortgagees  of  railway  pmperty  have 
been  unaUe  to  take  care  ot  themselves,  and 
to  adequately  protect  thetar  iat^^ts,  when- 
ever their  rl^ts  wa-e  jeopardised  or  their 
securities  impaired.  A  levy  and  sale  of  roll- 
ing stock,  although  resulting,  probaUy,  In 
vtty  little  to  the  creditnr,  ml^t  be  annoying 
to  the  mortgagee,  bat  it  would  not  r&idee 
the  mcatgage  lien  more  precarious  than  would 
a  levy  and  sale  of  a  common  farm  wa«on  <m 
which  tbwe  was  a  mcwtgage.  It  se^ns  ta 
US  that  this  point  Is  fully  answwed  by  say- 
ing that  a  sale  upon  execution  of  mortgaged 
property  does  not  deprive  the  mwtgacee  of 
his  Hen.  Such  sale  may  be  made  and  la  al- 
ways subject  to  the  rights  of  a  mntgagea 
Oen.  Laws  1883,  c.  60.  {  1. 

It  Is  true^  as  uiiged  in  the  majority 
ion,  that  the  Judgment  credltw  of  a  oorpora- 
tlon  may  have  a  remedy  In  case  an  execution 
in  bis  favOT  is  returned  unsatiafled.  undw  the 
provisions  of  Qea.  St  1878,  a  76,  I  9.  He 
may  sequestrate  Its  prop&rty,  and  have  a  re- 
ceiver appointed.  But  this  section  applies 
only  to  cOTporatlons  organised  under  the  laws 
of  this  state,  and  Is,  at  beet,  a  voy  cumber- 
some and  protracted  proceeding.  It  is  not 
readily  available  to  tbe  ordinary  credlt<v. 
Other  remedies  may  be  suggested  aa  within 
reach,  but  we  fear  they  will  be  found  im- 
practicable. That  they  have  been  found  In- 
sufficient In  other  states  is  evidenced  by  the 
fact  that  in  the  year  1870  It  became  neoee- 
sary.  In  the  state  of  Illinois,  to  adopt  a  oon- 
Btitutl(Hial  amendment  providing  "that  roll- 
ing stock  and  all  movalde  property  bel(m|(lng 
to  railway  corporations  shall  be  considered 
personal  property  and  liable  to  execution  and 
sale  in  the  same  manner  as  p^aonal  prop- 
erty of  Indlvldnals,  and  that  the  legtalatnre 
shall  pass  no  laws  exempting  any  such  prop- 
arty  from  ocecutlon  and  sale."  This  same 
provision  has  jdnce  been  Ingrafted  Into  the 
fundamoital  law  of  the  states  ot  Arkansas. 
Missouri,  Nebraska,  Texas,  and  West  Vir- 
ginia. 

In  conclusion,  we  say  that  a  statute,  tbe 
purpose  and  scope  of  which  are  so  clearly-  ex- 
pressed in  Its  title  aa  the  one  In  questlcm,— 
being  merely  to  authorise  the  execution  of 
mor^ages  and  deeds  of  trust,  and  to  pn>- 
vide  for  the  record  thereof,— ous^t  not  to  be 
construed.  In  the  absence  of  apt  words,  so 
as  to  derive  a  creditor  of  a  common-law 
remedy  to  collect  a  Judgment.  The  result 
here  la  that  a  purpose  not  Indicated  by  tbe 
title  to  the  act,  and  wholly  foreign  to  that 
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titles  la  gtren  to  It  Had  the  leglalatore  it- 
adt  In  egqpnaa  lansoace,  made  the  exempUoo 
DOW  read  hito  aectlon  8  by  ttie  oonrt,  the  ti- 
tie  would  hETB  failed  to  exprcaa  the  aobjecl 
of  the  legUOattoD.  Gertalnly,  there  la  noth- 
ing In  It  to  Inttmate  that  iht  legUOatnre  de> 
dgned  to  iwoUUt  a  aeianre  and  sale  upon 
ezecntion  of  the  Intereat  at  the  railroad  mort- 
lageea  to  and  to  rolling  stock  and  other  per- 
■omalty,  nor  waa  It  ao  dalmed  reapmd- 
«at's  ooonad,  irtken  preaenUng  their  caae. 
We  think  the  order  appealed  from  ahould  be 
rerened. 


SUITH  H  al.  T.  ST.  PAUL  OBBMAN  PIRB 
INa  CO. 

(Si^one  Gonrt  of  Uinaewta.  Jan.  16^  IBM.) 
ABATBinn^AanmiiniiT  loa  BaManr  w  Cxbd- 

ITOB8. 

An  action  may  be  malntaitied  a  cred- 
itor ftgaioBt  an  insolTent  debtor,  notwithatand- 
ing  he  may  have  made  an  asnsntnent  of  bib 
proper^  nnder  Gen.  Lawi  1881,  c,  148,  and  this 
n  BO  whether  the  action  Is  commenced  before 
or  after  the  assignment;  nor  is  the  creditor 
barred  at  his  right  to  proceed  to  judgment  on 
sodi  action  by  reason  of  his  having  filed  his 
daim  with  the  assignee  in  the  inaolTencj  pro- 
ceedings. 
(t^Ilabns  hj  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
WIIUs,  Judge. 

Action  on  a  policy  of  insurance  by  J.  Mc- 
GiU  Smith  and  another,  partners  as  Smith  & 
Farwell.  against  the  St  Paul  German  Fire 
Insurance  Company.  Judgment  was  ordered 
tat  defnidant,  and  plaintiffs  appeal.  Re- 
Teraed. 

Yoong  it  Ll^tner,  for  appellanta.  C.  D. 
A  Thoa.  D.  O'Brien,  toe  reapcntdent 

BITC^  J.  The  plalntlfft  teought  thla  ao^ 
tlon  open  a  ptdlcj  laaoed  the  defoidant, 
a  loflB  by  Are  having  occurred.  The  cause 
of  action  la  admitted  by  the  defendant,  but 
it  pleada,  aa  a  bar  to  the  action,  ttuit  iwkv 
to  the  oommmoemait  of  the  action  the  de- 
fendant had  made  an  aawignment,  wider  the 
toaolToit  law  <tf  thla  atate^  to  me  Fransm, 
who  dtily  qualified  and  altered  upon  the 
discharge  of  Ua  duties  as  assignee,  and  that 
about  the  18th  Omj  of  July.  1882.  toe  phOn- 
tlflCB  herdn  daly  made  out  their  claim  for 
the  identical  loaa  and  policy  described  In  the 
complaint  In  this  action,  which  was  rerlfled 
as  required  by  statute,  and  filed  said  claim 
with  said  assignee  as  and  for  a  claim  against 
the  estate  of  defendant,  the  Bald  Insolvent, 
which  claim  was  duly  received  and  allowed 
by  said  aaaignee,  and  la  now  poidlng  before 
said  assignee.  The  facto  set  up  In  the  an- 
swer are  substantially  conceded,  and  the 
cause  was  submitted  to  the  court,  and  tried 
without  a  jury,  and  Judgment  mA&eei  by  the 
court  In  favOT  of  defendant  upon  the  plead- 
fugs;  and  thereafter  judgment  was  rendered 
accordingly  1^  favw  of  defendant,  from 


whldi  Judgment  toe  platotUCB  wpaal  to  tola 
court 

The  only  goeatlon  presented  la  whether  a 
credltw  who  has  filed  his  claim  with  an  as- 
signee in  insolvency  proceedings  Is  precluded 
f^wn  totoging  ault  against  the  Instdvent  npon 
the  aame  claim  or  canae  of  action.  It  la  the 
(^lidw  of  this  ooort  that  such  action  con  be 
malntolned.  The  tnatdvency  law  of  thUi  state 
(dupter  14&,  QoL  Laws  1881,)  la  <m»  of  a 
apedal  nature.  Ite  object  la  to  reach  the 
propoly  owned  by  toe  Inaolvoit  at  the  time 
of  his  assignment  or  the  appcdntment  of  a  re< 
odver.  The  prooeedlnga  vnisx  It  are  not  ac- 
owdlng  to  toe  conrae  of  the  common  law,  but 
correspond  more  nearly  to  the  iffoceedlngs 
In  toe  oomrt  ot  enolty.  Wenddl  t.  Leb(m, 
30  Mtam.  IB  N-  W.  109.  The  asatgnee 
Is  entitled  to  the  pn^lMrty  aaalgned,  which 
the  Inaolvent  owned  at  the  time  <tf  the  assign-' 
moi^  accept  such  as  Is  vunopt  by  law.  He 
has  no  control  over  property  which  the  in- 
solvent mli^t  acquire  after  the  assignment 
and  qnaUflcatlon  ci  toe  aaslgnee.  He  Is  not 
authorised  to  bring  a  common4aw  action  in 
bdialf  of  toe  credlton  against  the  tosolrent 
debtor,  and  recovCT  a  Judgment  1^  whidi  he 
coold  collect  anything  out  of  prop»ty  ac- 
quired thereafter  by  the  debt<w.  The  power 
of  the  aaaignee  Is  limited  to  toe  pn^mty 
owned  by  the  insdvent  at  the  time  at  the 
assignment,  except  that  he  may  Mng  suit  in 
cases  of  fraud  or  preferential  conveyances  on 
the  part  of  the  Insolvent  The  proceedings 
are  substantially  those  to  rem,  and  relate  to 
toe  Idmtlcal  pK^>erty  aaalgned,  and  which  It 
Is  the  duty  of  the  assignee  to  make  avail- 
able, so  far  as  poaaible,  for  the  payment  of 
the  claims  of  creditors  in  proportion  to  the 
amount  of  privraty  allowed  toem. 

Is  there  anything  to  be  found  In  the  In- 
sthvauy  act  which  fwblds  a  credltw  trom 
enforcing  his  common-law  remedy?  The  act 
provides  that,  npon  the  making  of  an  as- 
signment, sll  attachmeiits,  levies,  or  gar- 
nlahmenta  ihall  be  dlasolved  upon  the  ap- 
pototment  of  an  assignee  or  receive,  and 
therenp<m  the  oflicers  shall  deliver  toe  pnqh 
erty  attached  or  levied  upon  to  such  as- 
signee or  receiver,  unless  the  assignee  shall, 
wltUn  five  days  after  snch  assignment  file. 
In  the  office  of  the  cleA  of  conrt  where  such 
attachment  was  issued  or  Judgment  ren- 
dered, a  notice  of  hla  totentl<m  to  retato  such 
attadunent,  .levy,  or  gamlahmen^  to  which 
case  snch  attachment,  levy,  or  garnishment 
shall  toure  to  toe  benefit  of  all  the  creditors, 
and  the  assignee  In  such  case  may  be  sub- 
stituted In  the  place  of  the  pWntlfF  tor  the 
safinrcement  of  sndi  proceedings,  except  to 
casea  where  a  complatot  has  been  filed  to 
toe  office  of  toe  clerk  of  toe  court  20  daya 
prlw  to  toe  entry  of  a  Judgment  Tbaae 
looceedlngs  are  all  had  with  reference  to  the 
imqierty  actually  owned  or  as^gned  by  toe 
lna(rivait,  and  wlto  a  view  that  the  aulgnee 
may  make  anch  proceedings  more  effectual 
as  to  such  property.   If  the  assignee  does 
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not  retain  any  of  these  proceedloKS,  tben,  by 
Tlrtue  of  the  assignment,  all  property  atr 
tached,  leTled  npon,  or  gamlafaed  Is  released, 
and  passes  to  the  assignee  for  dlstrlbatlon 
among  the  creditors  In  the  manner  provided 
In  the  law.  Bnt  while,  under  such  drcom- 
stances,  the  property  passes  to  the  assignee, 
there  Is  no  proTlsion  hi  the  law  Hurt  pro- 
Tldes  that  any  actioD  so  commenced,  and  ex- 
isting at  the  time  of  the  assignment,  shall 
abate,  cease,  or  be  discontlnned.  Such  a(^ 
Uons  may,  without  doubt,  be  proeecnted  to 
final  Judgment,  eren  after  the  assignment 
The  platotlff  may  have  lost  his  hen,  but  his 
common-law  right  of  procedure  still  exists, 
and  there  Is  no  legal  anthorlty  for  enjoining 
him  from  proceeding  to  final  Judgment  The 
effect  of  the  Judgment  when  onca  obtained, 
may  depend  npon  future  proceedings  of  the 
assignee  or  the  debtor.  The  property  of  the 
Insolvent  being  In  the  custody  of  tiie  law, 
the  plaintiff  cannot  reach  ft  by  execution. 
He  has  his  common-law  Judgment  and  It 
cannot  be  dlstrvbed  by  the  defendant  debtor 
or  his  assignee.  Now,  why  should  any  othr 
er  creditor  be  debarred  from  having  the 
same  common-law  remedy,  and  proceed  t» 
obtain  his  Judgmott  MHalnst  the  debtor? 
The  answer  the  defendant  fs  that  plaintiff 
has  filed  the  same  claim  with  the  assignee, 
and  that  such  proceedings  are  Inconsistent 
How  are  they  Inconsistent?  AH  that  plain- 
tiff seeks  Is  to  have  the  full  amount  of  fals 
d^t  ptid  by  the  debtor.  Insolvents  are  mat 
supposed  or  expected  to  pay  their  debts  In 
fall  out  of  the  assigned  property,  even  In 
the  hands  of  a  fafthftil  and  honest  assignee. 
The  plaintiff,  on  filing  his  claim,  finds  his 
remedy  only  partlaL  It  Is  almost  univwsal- 
ty  so.  What  shall  he  do?  He  cannot 
peal  to  the  asidgnee  for  his  aid  in  his  beha^, 
tor  he  has  no  common-law  or  statutory  au- 
thority to  bring  suit  In  behalf  of  the  credit- 
ors. Must  the  plaintiff  remain  without  rem- 
edy? There  is  no  such  prohibition  in  the 
insolvency  law.  Nor  do  we  find  any  express 
prohibition  In  Uie  statute  which  denies  to 
him  a  remedy.  The  common  law  says  be 
may  proceed.  What  Is  the  objection,  then? 
The  defendant  again  answers,  and  says  that 
he  has  filed  the  same  claim  with  the  as- 
signee, and  that  when  he  obtains  a  dividend 
or  any  share  of  the  proceeds  of  the  debtor^s 
estate,  he  must  file  a  release  to  the  debtor  ot 
all  claims,  except  Bocb  as  are  paid  from  the 
assignee's  property,  and  that  thereftHre  his 
common-law  proceedings  would  be  useless, 
and  be  should  not  be  permitted  by  the  court 
to  do  so.  But,  notwlQistandlng  the  plaintiff 
has  filed  his  claim,  be  is  not  bound  to  accept 
any  such  proceeds,  nor  release  his  claim. 
If  he  does  not  file  the  release,  then  the  pro- 
ceeds may  be  distributed  among  the  other 
credlton,  but  the  plaintiff's  action  would  not 
abate,  or  In  any  manner  be  suspended.  He 
may  proceed  to  Judgment,  and  look  to  the 
possibility  oe  probability  of  the  insolvent's 
■cqtilrlng  proporty  after  his  assignment 


This  Is  a  valnable  right  whlA  the  plaintiff 
possesses,  end  it  does  not  rest  in  the  power 
of  an  Insolvent  debtor  to  destroy  It  The 
instdvency  law  does  not  narrow  the  plain- 
tiff's rights  down  to  this  position  or  condi- 
tion.   It  provides,  also,  that  If  the  Insolvent 
debtor  has  fraudulently  lncunibra«d  or  dis- 
posed of  his  property  with  intent  to  cheat 
and  defraud  his  creditors,  the  court  may  pro- 
ceed summarily,  and  hear  such  legal  evl- 
denee  as  may  be  pertinent;  and.  If  there  has 
been  such  fraudulent  oonoealment  Incum- 
brance, or  disposal  by  the  debtor  of  hii 
property,  then  such  debtor's  property  may 
be  distributed  among  bis  credltora  without 
their  filing  releases.    And  in  such  cases,  as 
the  share  or  dividend  paid  the  creditors  is 
usually  v^y  small,  what  remedy  have  they 
tor  the  balance,  if  they  cannot  obtain  a  com- 
mon-law  Judgment  for  it?    There  might  be 
the  grossest  kind  of  fraud  perpetrated  by  an 
insolvent  debtor  if  the  plaintiff  Is  remediless 
for  the  unpaid  balance  of  his  claim.  .Vnd, 
in  the  cases  where  the  court  finds  t>uch 
fraudulent  transactions  on  the  part  of  the 
debtor  that  it  orders  distribution  withont  re- 
lease, when  can  the  creditor  commence  an 
action  for  the  balance?   Must  be  wait  until 
this  question  of  the  fraudulent  transactlOBS 
of  the  Insolvent  debtor  has  been  tried  and 
determined?   If  so,  the  statute  of  Umita- 
ttons  might  run  against  his  claim,  and  the 
whole  of  the  unpaid  balance  be  lost  If  It  be 
said  that  the  partial  payment  made  by  the 
assignee  would  save  the  running  of  the  stat- 
ute of  limitations,  we  answer  that  payment 
by  an  assignee  In  such  cases  does  not  pre- 
vent the  running  of  the  statute  of  limita- 
tions.   Parsons  v.  Clark,  (Mich.)  26  N.  W. 
656;   Clark  v.  Chambers,  <Neb.)  22  N.  W. 
229;  Pickett  v.  I*onard,  84  N.  T.  176. 

Payment  In  part  by  an  assignee  under 
such  drcumstances  would  not  authorize  the 
Infomce  that  tlwe  was  a  promise  to  pay 
any  more  on  the  balance,  nor  would  it  be 
a  renewal  of  the  promise  to  pay  more,  or 
an  acknowledgmmt  that  mote  was  payable. 
A  trustee  or  assignee  Is  not  under  snch  cir- 
cumstances, authorised  to  paform  an  act 
or  make  any  agreement  which  will  be  bind- 
ing upon  the  assignor  or  Instrfvent  debtor, 
which  will  constitute  a  renewal  of  the  claim 
or  debt  Aud  stop  the  running  of  the  statute. 
A  simple  part  payment  even  by  a  debtor  to 
his  creditor,  is  not  evidence  that  there  is 
more  due,  nor  Is  it  evidence  alone  of  a  prom- 
ise to  pay  the  balance  of  the  debt.  Brlsbln 
V.  Farmer,  16  Minn.  215,  (OH.  187;)  Young 
V.  Perkins,  29  Mtnn.  178,  12  N.  W.  515;  Gbad- 
wlck  V.  Oomlsh,  26  Minn.  28,  1  N.  W.  55. 
In  the  case  of  Parsons  v.  Olark,  69  Mich. 
410,  26  N.  W.  656,  th*  court  States  the  law 
to  be  that  "the  right  of  action  by  the  cred- 
itor against  the  debtor  Is  not  barred  by  the 
assignment  He  may  bring  his  actloo,  not^ 
withstanding  the  assignment  as  soon  as  It 
Is  made."  This  case  was  dted  with  aiiproval 
1^  the  same  coort  la  Stora  W(nfcs  t.  Oamnn, 
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<Mich.)  41  N.  W.  846.  wbere  tbe  action  was 
wmmencea  Ute  day  before  the  aBslgnment 
wa»  made;  and  In  the  latter  caae  the  court  aay 
"that  the  aaslgnment  proceedings  can  In  no 
way  affect  the  ligbt  of  the  plainttff  to  pro- 
coed  to  Judgment,  wlwtber  the  ault  la  com- 
menced before  or  after  the  assignment  ts 
made;  neither  are  Its  rig:hta  to  be  affected 
la  proceedings  to  judgment  by  reason  of  it 
having  fUed  tts  claim  against  the  defendant 
with  the  conrt'B  clerk  In  the  assignment  pro- 
ceedings." This  last  case  la  directly  In  point 
See,  Rlsob  Thomas  t.  Carter,  63  Vt.  609,  22 
Atl.  720.  Th«e  would  be  more  phmstbUity 
In  the  contention  of  the  defendant  if  the 
filing  of  the  claim  with  the  assignee  by  the 
plaintiff  afforded  him  adequate  and  -  com- 
plete reUef,  or  the  means  to  pursue  his  claim 
to  Judgment;  bat  no  such  relief  can  be 
granted  him  In  the  Insolvency  proceedings. 
There  the  relief  Is  usually  only  partial,  and 
therefore  lnade<iuate.  There  can  be  no  Judg- 
naent  In  personam,  and  the  relief  is  only  for 
the  creditor  to  take  such  share  of  the  pro- 
ceeds as  may  be  found  by  the  assignee  for 
dlstribntitm.  To  deny  or  restrain  the  reme- 
dy of  a  commam4aw  actlfm  In  such  case 
would  be  unjust  Until  the  debt  is  In  soms 
way  satlsfled,  the  remedy  by  action  should 
be  open  to  the  creditor.  Whatero-  is  paid 
by  the  assignee,  If  anythlug.  wlU  go  to  the 
extent  thereof  In  partial  payment  of  Hie 
debt  whether  on  the  claim  befcre  the  as* 
signee,  or  applied  on  the  proceedings  by  ac- 
ti<m.  A  full  payment  of  the  debt  will,  by 
operation  of  law,  satisfy  the  entire  obllga;* 
tion,  whether  there  has  been  one  remedy,  or 
two^  pursued  by  the  creditor.  See,  also. 
Granger  T.  Wayne  Olrcnit  Judge,  27  Ailch. 
406,  and  cases  cited.  The  Judgment  arocaled 
from  is  reversed. 


CmCAOO  &  A.  E.  00.  T.  ST.  PAUL  GEIU 

MAN  FIRE  INS.  00. 
(Boiveme  Court  of  Minnesota.    Jan.  16,  1894.) 

Appeal  from  district  court.  Ramsey  eonnty; 
Brill.  Jadge. 

Action  by  the  Chicago  &  Alton  Railroad  Com- 
paoy  against  the  St  Paul  German  Fire  Icsur- 
auce  Company  on  a  pollcf  of  InsuraDce.  There 
was  judgoieDt  for  defendant,  and  plaiatift  ap- 
peals. Reversed. 

Bramhall  &  Taylor,  for  appellant  0.  D.  & 
Thos.  I>.  O'Brien,  for  respondent 

BUCK,  3.  The  same  gneation  considered  in 
this  case  as  in  Smith  t.  Same  Defendant,  67  N. 
W.  475,  (decided  at  this  term,)  and  the  txiiuion 
In  that  case  followed.    Judgment  Tenrsed. 


STATE  ex  reL  WISCHSTADT  v.  OLSON  et 

alp,  Sap^isors. 
(Supreme  Court  of  Minnesota.    Jan.  IS,  1894.) 
CsanoURi— Wbbn  Libs  —  SuFricisHcr  or  Fsxi- 

TIOS  VOH. 

A  writ  of  certiorari  will  not  lie  where  a 
person  has  adeqoate  relief  against  the  griev- 
Buoe  of  which  ha  complains,  such  as  a  remedy 


by  appeal,  or  some  other  mode  of  review  Is 
given  by  law;  and,  if  he  has  no  such  relief  or 
remedy,  this  fact  mast  be  disdosed  upon  the 
face  (a  the  petition  for  the  writ  HeM,  that  no 
su<^  teets  appeared  sffirmatlvdy  fn  the  peti- 
tion in  this  case. 

(SyUsbos  by  the  Oonrt) 

Appeal  from  district  court,  Brown  cotmly; 
Weber,  Judgei 

Certiorari  in  the  district  omrt,  at  the  rebtr 
tion  of  Frederick  Wlschstadt  against  Christ 
Olson  and  othos,  siq^ariaors  and  t3BA  of  the 
town  FnUrlerlUe^  to  review  tl>e  proceed- 
biga  ot  defendants  In  l^ing  out  a  certain 
highway.  The  proceedings  complained  of 
wa«  set  aside  and  vacated,  and  defendants 
appeal.  Reversed. 

Ptaa  Jk  Young  and  A  A  Stone,  for  appel- 
Isnts.  Geo.  W.  SomervUl^  for  respondent 

BOOK,  X  When  a  petition  la  presented  to 
a  ocnrt  fbr  the  Issnanes  of  a  writ  of  cer- 
tiorari, tt  ahotdd  dlBdosei  a  prefer  case  upon 
its  faee.  RnsseU  t.  Pickering,  17  BL  31; 
Lees  T.  Childs,  17  MasL  801.  The  law  seems 
to  bs  wsU  settled  that  ordhurily  b  wilt  of 
certiorari  will  not  be  issued  where  the  party 
may  have  adequate  nilet  against  the  grlev- 
anoe  ot  vriilch  be  eompl^na,  and  it  should 
not  be  allowed  or  Issued  when  there  Is  a  rem- 
edy by  appeal,  or  some  other  mode  of  letvlew 
W  given  by  law.  State  v.  Haaft,  82  Minn. 
403,  23  M.  W.  SOS;  FaU  t.  Moore,  4S  Minn. 
517,  48  N.  W.  404.  In  thU  caas  the  reoord 
does  not  show  affirmatively  that  the  relator 
is  unable  to  perfect  an  appeal  to  the  district 
court  where  he  could  have  the  Qoestion  of 
Jurisdiction  and  the  irregularity  of  the  ante- 
rior proceedings  tried  and  detmnlned.  Gor^ 
man  v.  Supervisors,  20  Minn.  882.  (Oa  348.) 
So  far  aa  the  facta  appear  in  the  record,  we 
s^  no  reason  why  he  oould  not  appeal  to  the 
strict  oonrt  He  r^tees  to  accept  the  dam- 
ages awarded  htm,  evidently  dalmtng  mcsre 
if  the  road  is  laid  out  legally;  and.  If  so,  ■why 
not  allege  the  amount  of  such  damages  posi- 
tive, so  that  the  court  could,  see  whether  he 
claimed  more  <r  leas  than  9100?  If  he  cbilms 
more  ttum  that  sum  as  damages,  that  he  cer- 
tainly had  the  right  of  appeal  Instead  of 
malcing  this  point  dear  by  the  allegatloa  at 
material  facta  upon  which  he  must  predicate 
hia  rl^t  to  the  writ,  he  asserts  his  right  to 
have  It  issued  without  regard  to  the  amount 
of  damages  involved.  Now,  as  he  would  have 
had  this  right  ot  appeal  to  the  district  court 
In  case  he  claimed  damages  exceeding  $100, 
then.  If  the  Issuance  of  this  writ  is  sustained, 
he  would  have  two  remedies,— one  by  appeal 
and  we  by  writ  of  certiorari,— which  the  law 
does  not  permit  The  burden  was  upon  him 
to  show  by  sufficl«it  tacts  that  he  had  no 
right  of  a^Mal  w  other  remedy  given  by  law, 
and  falling  to  do  so,  the  wrtt  must  be  quak- 
ed. As  the  writ  was  Impropeily  allowed  and 
Issued,  we  do  not  deem  it  adviaalfle,  under 
such  drcumstancce,  to  review  or  determine 
the  other  questions  preseated  In  the  record. 
Writ  quashed. 
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J0NB3  T.  SNOW. 
(Supreme  Court  of  KQtmesota.    Jan.  10,  1891) 
Neougbkob— Dhawiko  Decoratbd  Vbhiclb  iir 

SntBBT. 

Wh«r«  a  pmon  with  a  waann  loaded 
with  bicycles,  coTered  with  Bererai  Segs  flyiiiff 
and  waving  from  one  ilde  to  the  otner,  anu 
thereto  making  sadi  a  dirolay,  while  drawing 
Bach  wagon  as  an  adTertiaing  medium  througa 
the  principal  streets  of  a  populous  dty,  as  to 
frighten  a  horse  of  ordinary  gentlniess,  uid 
cause  it  to  run  away  In  such  street,  whoeby 
the  property  of  another  is  injured  and  damageiL 
the  finding  of  the  Jury  upon  tlie  question  of 
the  negligence  at  such  persm  drawing  such 
wagon  win  not  be  disturbed. 
(Syllabng  by  the  Court) 

Appeal  from  mnnldpal  court  of  Minneap- 
olis; Elliott,  Judge. 

Action  by  Richard  N.  Jones  against  Isaac 
R.  Snow  to  recover  tor  injuries  to  plain- 
titr's  prop«-ty,  allied  to  have  resulted  from 
defendant's  negligence.  PlalntltT  bad  ]udg> 
ment,  and  defendant  appeals.  Affirmed. 

Wm.  B.  Mdntyre,  tor  appdlant  U.  Ik 
Purdy,  for  re^>ondent. 

BUCK,  J.  The  plaintiff  Becared  a  wdlct 
against  the  defendant  In  flte  mnnldpal  court 
of  the  ctt7  of  Hlnneap<rtlB  fat  the  snm  of 
980  damages,  bj  reason  of  his  hme  and 
baggy  having  been  Injured  through  the  ne9> 
ligence  of  defendant  In  drawing  an  adver- 
tising wagon  throng  (me  of  the  principal 
streets  of  said  dty,  said  wagon  b^ng  so 
loaded  with  bicycles,  and  covered  with  rarl- 
ous  flags  flying  and  waving  from  one  aide 
to  the  other,  and  making  snch  a  display, 
that  they  frightened  an  wdlnarlly  genUe 
horse  of  <Hie  Mrs.  Orlswold,  th«i  Iwlng 
drlTOi  In  said  street  by  her,  causing  hor 
hone  to  run  away,  and  against  the  idaln- 
tlfl's  buggy,  iqtsettlng,  breaking,  and  demol- 
ishing it,  and  thereto  fHghtenlng  utolntlff's 
horse,  whereby  it  also  ran  away,  and  where- 
by ft  was  badly  Injured  and  damaged. 
naintUE,  In  bis  «Mnplalnt,  daln»  damages 
in  the  sum  ot  $1S0, 

It  appeam  ftom  the  evidence  that  the  de- 
fendant was  using  his  wagon  as  a  medium 
for  advwtlslng  his  baslness  ot  selling  btcy- 
des,  and  to  this  end  the  wagon  had  upon  it 
sermU  nldcd-plated  blcydes.  with  flags  also 
upon  the  wagon,  flying  from  one  side  to  the 
other.  The  evidence  dearly  ediows  that  the 
wagon  was  so  arranged  and  decorated  as 
to  reaiUIy  frighten  hcMrses  of  ordinary  gen- 
tleness, and  that  the  display  was  not  such 
as  was  really  necessary  for  carrying  <m  de- 
fendant's business,  except  in  the  way  of 
advertising  It  There  did  not  aj^^ear  to  be 
any  carelessness  or  negligence  on  ttie  part  of 
the  plaintiff  or  Mrs.  Oriswold,  and  they  were 
lawfully  In  the  street.  The  defendant.  In 
giving  his  testimony  on  the  trial,  stated  that 
he  did  not  know  that  It  was  liardly  Impera- 
tive to  decorate  his  wagm  in  the  manner 
proven,  bat  that  he  carried  flags,  and  so 


decorated  bis  wagon,  to  let  people  know 
that  his  people  were  true  Amolcans.  How- 
ever admirable  sudk  an  untumal  dlsxday  of 
loyalty  and  patriotism  might  be  if  exhlUt- 
ed  on  a  Fourth  of  JUly,  It  is  (tf  ratbw  ques- 
tionable practice  to  let  It  oose  out  and  bub- 
ble over  <m  otber  days,  In  a  great  thwongb- 
fare  ot  a  pi^nilons  dty,  to  the  extent  prova 
in  this  case,  endangering  not  only  the  proj^- 
&ty  of  other  dtlseau,  bat  putting  thdr  llv» 
In  perU. 

On  the  trial  tho  plaintiff  asked  a  witness, 
who  was  a  carriage  salesman,  this  ques- 
tion: •*For  bow  much  did  yon  sdl  It  to  Mr. 
Jcnes  last  Aprlir*  referring  to  the  buggy  In 
question.  The  defondant  objected  to  the 
queatltm  as  Ineompetoit,  Irrdevant,  and  im- 
material. The  court  orwmled  the  objection, 
and  defendant  excepted,  and  the  witness  an- 
swered. "$45."  This  was  an  improper  ques- 
tion, and  shoold  havo  been  exduded  lay  Uk 
court,  but  the  wh<de  record  iflalnly  shows 
that  the  defendant  oonid  not  have  been  In- 
jured by  tbo  answer.  The  plalntlfl  had  al- 
ready testlfled  that  it  was  a  $45  boggy, 
wltiiout  objectlou,  and  ttie  ondiqnited  evi- 
dence shows  that  the  buggy  was  injured  to 
the  amount  of  925.  The  defendant  gave 
no  evidence  as  to  the  damage  to  the  baggy. 
The  damage  to  the  horse  was  deariy  shown 
to  be  at  least  fdtS.  nils  woUld  mate  the 
total  damage  980,  substantlaUy  upon  nndis- 
pated  evidence,  while  tlie  verffict  was  <nily 
980.  thaototo,  while  the  above  mUng  of 
the  court  was  wrong.  It  was  error  without 
prejudice. 

We  deem  the  evidence  suffldent  to  sustain 
the  verdict,  and  there  Is  no  reversible  error 
ot  law  appearing  in  the  record.  The  Judg- 
ment Is  thwefore  affirmed. 


YOW  V.  LAMOmr. 
(Sopreme  Coort  of  Ifinnesota.   Jan.  IB,  IflM.) 

EnOTHBHT  —  iMPBACBIire  TlTLB  BT  MoafOAOB 
BaLB  — ISTOXIOATION  OV  V MWAOOB  —  BDBDBII 
OF  PBOOF. 

1.  Where  a  mortgage  conreyance  ot  real  es- 
tate, and  a  title  acquired  by  foreclosure  pro- 
ceedings thueunder.  are  sought  to  be  impeadied 
and  declared  void,  by  a  suDsequent  purchase 
from  the  mortgagor,  upon  the  ground  of  un- 
sound mind  of  the  mortgagor  at  the  time  of  the 
execution  of  the  mortgage,  caused  by  the  lia- 
bitual  use  of  intoxicating  liquor  to  such  an  ex- 
tent as  to  destroy  his  reasoning  faculUes,  the 
burden  of  nrovlng  such  nnsoandnesB  of  mind  is 
upon  the  plalntlif.  and  which  he  must  also  show 
amrmatlTely  existed  at  the  time  of  the  execu- 
tion of  the  mortgage. 

2.  In  such  a  case  It  must  also  appear  af- 
firmatively  that  the  trauBaction  was  fraudnlmt, 
or  that  undue  sdTantage  was  taken  of  the  in- 
toxicated Toidor,  or  that  sncb  Intoxication  was 
produced  or  procured  by  the  other  party,  or  that 
be  had  notice  of  the  vendor's  intoxicated  con- 
dition at  the  time  of  the  execution  of  the  mort- 

f;age.    Held,  that  the  evidence  Justified  the  ml- 
Qg  of  the  court  below,  and  Its  order  denying 
plaintiff's  motion  tor  a  new  trial  is  affirmed. 

(Syllabus  Iv.  the  Coartt 
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Appeal  from  district  eoort,  Le  Bueor  coan- 
1^;  Oadwdl,  Jiidg& 

ActfoD  In  ojectmoit  by  "VmUam  J.  Yoan 
against  WiUlam  H.  LamonL  Defendant  had 
Judgment,  and  a  new  trial  was  deniad. 
Plaintiff  appeals.  Affirmed. 

Merrick  &  Merrick  and  H.  H.  Merrick,  for 
appellant  M.  B,  Ererett  and  Tboa.  Hoh 
Bian,  toe  respondent 

BUCEE,  J.  Tbla  Is  an  action  <tf  «;^ectnient 
and,  of  course  the  plaintiff  must  reoorer, 
If  at  an,  iip<Hi  the  attensth  of  Us  own  tiUe^ 
and  not  npon  the  weakness  (rf  tbB  title  of  the 
defendant  It  appears  that  on  the  10th  day 
nt  September,  1888,  one  Jobn  Lamont  was 
the  owner  in  fee  <tf  the  S.  of  the  N.  B.  ^, 
of  section  24,  township  109,  range  23,  In  Le 
Sueur  ooontar,  ta  this  atatew  That  m  the 
nth.  dar  of  September,  1888^  he  ezecnted  a 
mortgage  to  ooe  Edward  Qoackenbush  to  se- 
cure the  payment  of  the  sum  of  $872,  which 
mortgage  was  subsequently  assigned  to  one 
Emma  F.  Gillette  who,  after  foreclosing  the 
same,  and  after  the  expiratiaB  of  the  time 
for  redemption,  conveyed  the  premises  to 
the  defendant  WlUiam  H.  lamont  On  the 
Ttti  day  oi  April,  1891.  said  John  Lamont  ex- 
ecated  a  quitclaim  deed,  wUch  in  fbrm  and 
terma  ouiTeyed  said  premises  to  one  ^rbol 
Lamont;  and  oa  the  27th  day  ot  Febmary, 
1882,  said  Herbot  Lamont  in  the  same  man- 
ner eacecuted  a  deed  to  the  plaintiff  In  this 
action.  It  wlU  be  ttras  seen  that  both  par^ 
ties  claim  title  from  the  same  aource,  rim. 
JtOm  Lamcmt  Hie  pWntiff,  howerw,  datms 
that  at  th«  time  ot  encation  <tf  the  mortgage 
by  John  Lamont  to  Edward  F.  QoatAenboBb 
It  waa  Told,  xufoa  the  ground  that  said  Joba 
Lamont  waa  incapable  of  making  the  same, 
and  waa  then  under  Hie  lnflnau»  of  Uqnor, 
so  an  to  be  Incapable  of  making  the  same; 
and  upon  the  farther  ground  that  the  said  Jotm 
lamont  was  at  tiie  time  vt  the  execution  of 
said  mortgage  under  guardianship,  and  for 
that  reason  Incompetent  to  make  a  valid  con- 
tract. To  prove  the  hitter  fact  the  [dalntiff, 
<Mi  the  trial,  offered  to  show  that  on  the  6th 
day  of  July*  188^  a  petition  was  made  to 
the  probate  court  d  Le  Sueur  county  for  tiie 
appcrintinent  at  a  guardian  of  said  Ia- 
moot,  tor  the  reasim  that  he  was  thai  an 
habitual  drunkard,  spendthrift,  and  waater 
of  his  property;  that  such  petition  was  filed, 
an  order  for  hearing  made  and  served  apon 
Lamont  a  bearing  bad,  where  tesUmm^  was 
taken;  and  that  np<Hi  such  testlnumy  a 
guardian  was  appointed,  qualified,  and  en- 
tered upon  Hie  disdiarge  of  bis  duties,  and 
ocmtinued  In  <diai^  <tf  said  Lamont's  prop- 
trty  np  to  February  9, 1880,  when  said  guard- 
ian was  dlBCfaarged,  said  Lamont  having  then 
"reoovcred."  Upon  idalntlff  maUng  this  of- 
t€T»  tbs  firilowlttg  traasactlMis  appear  ot  reo> 
crd:  "By  ttie  Ckrart:  Do  you  ivopose  to 
show  that  at  tbs  time  oi  the  ececotlon  of  the 
mortsage  from  Jobn  lauont  to  Edward  F. 


QuaAenboah  the  understanding  of  Tohn  Lsr 
m«it  was  donded,  or  bis  reason  dethroned, 
by  actual  intoxication}  Bo  yon  pn^KMse  to 
show  Uiat  the  complaint  and  the  petition 
and  order  uptm  which  John  Lamont  was 
placed  under  guardianship  was  recorded  wltb 
the  reglst»  ot  deeds?  Answer  of  Plaintiff's 
Attorney:  I  do  not"  The  ofl^er  was  object- 
ed to  by  defendant  as  Incompetent,  Irrelevant, 
and  immaterial,  and  because  it  did  not  In- 
clude an  offer  to  show  that  John  Lamcmt 
was  in  such  condition  at  Qw  time  of  the 
neoution  of  tiie  mtntgags  as  to  be  incapable 
of  transacting  business.  The  court  sustained 
the  obJecti<m,  and  plaintiff  emepted.  The  de- 
fendant had  prevlondy  objected  to  substan- 
tially the  same  offer  up<m  the  ground  that 
there  was  no  sndi  recvd  of  any  such  pro- 
ceeding In  the  aOee  eC  the  register  of  deeds, 
which  obJecti<m  was  sustained  by  the  court 
and  plaintiff  enepted.  If  the  plaintiff  could 
not  and  did  not  offer  to  prove  that  John  La- 
ment at  the  time  of  bis  execution  (tf  the 
mortgage  to  Qnaduobush,  was  incapacitated 
to  oecute  It  and  did  not  pn^KMe  to  diow 
that  the  petition,  notice  of  bearing  served 
im  Lanumt  And  ptoot  at  service  thereof  on 
him  were  filed  In  the  office  of  the  register 
ot  deeds  as  required  1^  Gen.  St  1878,  c  68, 
i  11,  then  the  court  bdow  waa  Justlfled  in 
its  ruling,  and  its  instmctim  to  the  Jury 
to  return  a.  verdict  for  tite  defendant  was 
cmrect  This  is  eepedally  bo  in  view  of  tiie 
tact  that  tiun  Is  no  aUegatlcm  in  the  plead- 
ings,  and  no  proof  or  offer  to  show,  that 
Quacbenbush  was  awsie  of  the  alleged  In- 
capacity ta  Jobn  Lamont  at  the  time  of  the 
execution  at  the  mortgage  or  at  any  other 
time;  nor  is  time  any  <dabn  made  that  John 
lamont  did  not  get  tbe  fuH  value  for  his 
mortgage,  or  that  tbere  was  any  fraud  prac- 
ticed upon  Iilm  In  the  transaction  wliaterer. 
Not  (ally  thtB,  but  plaintiff  claimed,  as  ap- 
pears by  the  record,  that  John  Lamont  re- 
covered from  his  Incapacity  February  6, 
IfiS^  at  which  time  it  Is  sUeged  hla  guardian 
mui  ffischarged.  From  this  tim^  th^,  it  Is 
iwesnmed  that  Jidm  Lament  waa  of  sound 
mind,  and  temperate,  for  the  presumption  Is 
stronger  that  a  person  is  sane  and  temperate 
than  that  he  is  insane  ot  intanperat&  We 
have,  then,  a  period  fkum  FelHuary  6,  1889, 
to  April  7,  1891,— of  man  than  two  years,— 
while  John  Lamont  was  sane,  and  during 
which  time  be  does  not  appear  to  have  made 
any  effort  to  bave  bis  mortgage  to  Qua^en- 
bush,  and  the  ftaedosure  thereunder,  can- 
celed at  set  aside  npon  any  ground  whatevw, 
nor  take  any  steps  to  warn  any  Innocent 
purdouuMT  that  he  bad  any  interest  In  the 
premises.  Nor  did  be  notify  defendant  that 
he  made  any  claim  to  the  premises,  or  that 
he  did  not  rective  the  cmiatderatim  from 
Quackrabusb  mentitmed  In  ttie  mntgage,  but 
suffoKd  defradant  to  remain  In  possession, 
and  cultivate  the  same,  from  the  time  of 
defendant's  purchase,  March  28,  1891.  Not 
does  thOTe  aniwar  to  bave  been  any  ottOT  te 
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retora  or  rartoK  the  caaatAexnUxm  wbich 
John  LazDost  rec^ved  on  tiw  «cucotlon  oC 
the  mortgac^  While  the  eoaridamttoii  of 
this  fact  max  not  be  necessazy  for  th«  de- 
cision ot  tUs  caae^  It  abowa  atmag  eqnltx 
asalmt  the  ptainura  daim.  W«  think  that 
tbe  reoord  ahowa  that  fha  aeialn  had  twen 
cooTeved  to  the  defendant,  and  that  th«e  Is 
■ot  aiaaf^  mi&mott  and  mmU  not  hare 
been  sufficient  eridence,  If  plaintiff  bad  pror- 
en  all  tbat  he  offered,  to  have  made  the  deed 
void.  GonTeyaacca  are  not  now  a^aalde  upon 
the  mAe  ground  that  the  grantor  la  a  lunatic, 
Idiot,  ox  nott  compos  mentla.  Persons  deat 
Ing  with  thla  tiaas  of  peraons,  knowing  them 
to  be  are  deemed  to  have  perpetrated  a 
fraud,  and  In  such  caaqa  coorta  of  equity 
can  interfere^  and  set  aside  contracta  made 
iyy  them.  Story,  Bq.  Jur.  f  227.  But  Mr. 
Story  laya  down  fbB  mle  fartlier:  *rFhat  If 
a  pnrdiase  la  made  In  sood  taSXt,  without 
any  knowledge  oC  ttie  Incapacity,  and  no  ad- 
vantage has  besn  taken  at  the  party,  courts 
of  equity  wiU  not  Interfere  to  eet  atf  de  the 
contract  U  injustice  will  thereby  be  done  to 
the  other  side,  and  the  parties  cannot  be 
placed  In  atata  qao.**  8eetl<ai  32B.  See 
Sebapa  t.  Lehner,  (Minn.)  65  N.  W.  »U.  In 
BrisweU  on  Insanity  (aecthm  413)  the  nde  is 
laid  down  that  "a  compMed  oontnwt  tor  the 
■ale  of  lands  made  by  an  insane  Tendor  wlfli- 
out  fraud,  or  notice  to  the  rendee  M  the 
grantor's  Insanity,  and  fw  a  fair  conaldenk 
tlon,  win  not  be  aet  aside,  dttaer  at  law  or 
equity,  In  faror  of  the  vendor  or  his  repre- 
sentatlvea,  except  the  piurtaase  money  be 
restored  to,  and  the  parties  fully  reinstated 
in  the  condltlMi  in  which  they  were  prior  to 
the  pnrchaa&"  In  Bank  t.  Moore^  78  Pa.  St 
407,  the  bank  discounted  a  note  for  a  hmatic, 
and  he  waa  held  liable,  and  Faxaon,  J.,  sold: 
"It  would  be  aa  nareaatxiabAe  and  unjnat 
rule  &at  sucta  persono  should  be  allowed  to 
obtain  the  property  of  Innocent  parties,  and 
retain  both  the  property  and  Its  price." 
Ttaere  aro  nnraerous  autliorltica  la  thla  cooa- 
try  to  the  aame  effect.  The  d^caidant  was 
not  bound  to  prove  the  sanity  or  fuparttj 
of  his  Immediate  grantor,  nor  that  of  bis 
predecesBDra.  The  burden  of  pronrtng  any 
such  incapacity.  If  any  ^sted,  rested  upon 
the  plaintiff.  Courts  of  equity  guard  with 
jealous  care  all  coq tracts  or  transactions 
made  with  penona  at  unsoond  mind,  but  its 
strong  arm  Is  not  used  as  a  sword  agotnat 
the  Innocest,  but  aa  a  shield  for  the  unfortu- 
nate ones.  But  this  protection,  however, 
does  not  go  to  tike  length  of  allowing  latoxl. 
cated  people  to  acquire  property,  and  build 
up  fMtones  tor  themselves,  upon  dronken 
Incapacity  alone.  It  must  appear  that  there 
was  fraud  or  undue  advantage  taken  of  the 
intoxicated  v^dor,  or  that  such  Intoxication 
was  produced  or  procured  by  the  other  par- 
ty, or  that  he  had  notice  of  bla  ctmdltion. 
Innocent  pnrchaaraa  for  full  value  should  be 
protected,  or  else  the  title  to  our  lands  win 
become  precarlona,  especially  if  unaoundtteaa 


ot  mind  in  remote  grantora  can  be  permitted 
to  upset  and  Invalidate  auch  amreyancen. 
The  order  dcaying  a  autiCNi  fttr  a  new  trial 
la  affirmed. 


PAHGTISSON  V.  DTJLUTH  IMP.  00. 
(Sopreme  Court  of  Mlimesota.    Jan.  IS,  18M.) 

Btatutb  ot  Frauds— Coktract  Rkultiko  to 
Land— Action  for  Breach. 
Where  parties  enter  into  an  oral  contract 
for  the  vacation  of  a  plat  of  real  -mvpeBrtj  and 
the  rendattinr  of  the  aanie,  wkich  is  done,  and 
further  oral  agreement  Is  made  by  the  same  par- 
ties at  the  same  time,  as  a  part  of  each  oral 
contract,  flut  -one  of  the  paruee  should  eonv^ 
to  the  oUur  a  portion  ol  the  replatted  pvesiises^ 
but  which  premises  it  is  admitted  cannot  be  lo- 
cated or  described,  and  that,  therefore,  specific 
performance  eannot  be  enforced,  and  there  baa 
bean  no  .entry  Into  posacsdoB  of  said  prsmlsra 
under  the  contract,  an  action  for  damages  tat 
noaperformance  of  the  oral  contract  cannot  be 
maintained,  as  It  is  within  the  statnto  of 
frauds,  and  therefore  virid. 

(SrUabas  by  the  Court.) 

Appeal  from  district  court,  St  Louis  coun- 
ty; Hooker,  Judge. 

Action  by  Owen  Farguason  against  the  Du- 
luth  Improvement  Company  for  breach  of 
contract.  There  waa  judgment  fm:  defoid- 
aut,  and  plaintiff  appeals.  Affirmed. 

WUte,  Rcyikolds  ft  Sdunid^  for  appiltaat 
Walter  Ayeca;  txa  raapoBdeut 

BUCK,  J.  Commerce  dlvMon  of  Dolnth 
was  platted,  and  the  plat  Ihere^  filed  for  rec- 
ord in  the  ofllee  of  the  register  of  deeds  of 
St.  Louis  county,  Hlmi.,  on  the  2d  of  April, 
1872,  and  BftM-wards,  a  majority  of  tfte  own- 
ers thereof  deemtng  tt  more  l>eneflclal  to 
have  said  i^t  vacated  and  reptatted,  tbey, 
together  with  tUa  defendant,  made  a  peti- 
tion to  the  district  court  of  St  Louis  coonty. 
pmylag  for  the  VBcation  of  said  Comm»ce 
divlBlon,  and  said  district  court,  on  the  12th 
day  of  October,  1880^  Its  judgment  and 
decree  vacated  the  ssdd  Oommeree  dtvMea 
of  Duluth,  except  certain  avenues  thereon, 
and  afterwards  the  prenaisee  were  again  plat- 
ted under  the  name  of  "Bay  FYotrf  DIvIaion.'* 
Under  ttie  pleadings  It  b  difficult  to  dcter- 
i|2,ine  whether  the  area  of  land  platted  as 
Commerce  divtslcm  Is  similar  and  Identical 
with  that  of  Bay  Front  division.  Hie  cono- 
plalnt  alleges  that  at  the  time  of  the  ffling 
of  said  petition  for  replatting  said  premises 
one  Clarence  H.  dark  was  the  awoiet  tft  lots 
No.  3  and  4  of  block  No.  41  of  aald  Commerce 
divlaion,  and  was  made  a  defendant  In  the 
IHOceedlngs,  and  appeared,  and  filed  an  an- 
swer with  reference  to  and  on  acconnt  of 
mid  lots;  and  that  after  the  putting  In  of 
the  onawcT,  the  defendant  LuthCT  Menden- 
hall  and  tbe  Duluth  Improvement  Company 
solicited  Roger  S.  Mungw  to  purchase  the 
Intereet  of  said  Clark,  and  he  did  so,  to- 
getbn-  with  other  property  fh>m  said  dark, 
and,  after  he  did  ao,  he  and  the  defendant 
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agreed  that  Manger,  as  snccessor  to  Clark  In 
the  ownership  of  said  property,  should  with- 
draw all  oppositiML  to  aald  petition,  and  allow 
■aid  plat  of  Commerce  dlrlaion  to  be  vacat- 
ed, and  slips  that  might  be  used  for  naviga- 
tion be  platted  thnnigh  the  Bay  Front  divi- 
sion, and  corresponding  to  the  location  of  the 
street  In  the  former  plat;  and  the  said  de- 
fendant herein,  on  the  other  hand,  agreed 
In  otHisideratlon  thereof  that  said  Mnnger  or 
his  assigns  should  hare  such  amount  of  land, 
so  situated  with  reference  to  streets  and  slips, 
as  to  be  convenient  to  both,  and  so  should 
glTe  him  an  equitable  proportion  of  the  prop- 
erty jmder  the  new  arrangement  correspond- 
ing as  nearly  as  possible  to  the  <dd  locadon, 
and  glTlD8  the  same  comparatlTe  amount  of 
territory  In  the  new  plat  to  that  In  the  old 
plat  that  the  area  of  the  two  lots  after  the 
vacation  of  Commerce  division  bore  to  the 
whole  area  platted  as  Bay  Front  division. 
The  complaint  farther  alleges  that  Munger 
withdrew  his  fvposltlon  to  the  replattlng, 
and  consented  that  Bay  Front  division  should 
be  platted  as  agreed  npoa,  which  was  done. 
The  complaint,  which  Is  quite  lengthy,  con- 
tains the  further  allegation  that  defendant 
refused  to  carry  out  its  part  of  the  agree- 
ment, and  that  plaintiff  Is  the  grantee  of 
Hunger's  former  Interest  in  said  premises, 
and  Is  also  the  aaslgDee  of  Hunger's  right  of 
action  for  damages  by  reason  of  defendant's 
n<MQperfornunce  of  said  contract.  The  re- 
lief asked  is  for  the  amount  of  bis  alleged 
damages,  vis.  $31,7Ga  Issue  was  joined, 
and  when  the  case  was  called  for  trUtl  the 
plaintiff's  counsel  stated  In  open  court  that 
for  the  purposes  of  this  action  and  trial  the 
alleged  contract  made  between  Munger,  Lu- 
tlier  Mendenhall,  and  the  Duluth  Improvement 
Company  was  an  oral  contract.  There  was 
no  offer  to  show  that  there  had  ever  heai 
any  entry  into  possession  of  the  premises 
under  the  oral  agreement,  nor  any  considera- 
tion paid,  nor  any  perfwrnance  of  the  con- 
tract, except  the  vacation  of  the  plat,  and 
tlie  replattlng  of  the  premises,  as  before  stat- 
ed. Thereupon  the  defendant  moved  to  dis- 
miss the  action,  which  motion  was  granted 
by  the  court.  Judgment  was  rendered  In 
behalf  of  the  defendant,  and  the  plaintiff 
brings  ttila  appeal 

The  plaintiff's  counsel.  Id  his  brief,  makes 
tbis  assertion  and  admission  in  regard  to 
Mimger's  contract,  via.:  "Had  the  land  to 
be  conveyed  to  him  been  particularly  pointed 
out,  he  could  have  enforced  the  contract  spe- 
clflcaUy.  It  was  to  be  an  approximate  local- 
ity, and  be  an  amount  that  could  be  ac- 
curately determined  by  the  number  of  feet  of 
width  running  through  from  street  to  slip; 
but  which  particular  122^  feet  It  should  be 
was  not  determined,  and  therefore  specific 
performance  could  not  be  decreed  by  the 
court,  because  of  the  uncertainty  In  the  loca- 
tlcai  of  the  land  conveyed.''  We  aasume  that 
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tbis  is  a  correct  statement  of  the  matter,  at 
least  as  against  plaintiff.  If  a  parcel  of  land 
is  so  uncertain  that  It  cannot  bs  located  by 
interested  parties  or  any  one  else,  any  con- 
tract relating  to  its  sale  could  not  be  spe- 
cifically aifOTced.  But,  as  we  understand 
plalntifTs  contention,  it  Is  not  the  value  of 
what  he  was  to  receive,  but  the  value  of  a 
right  which  he  lost,  by  the  liargaln,  and  Its 
nonperformance  by  the  defendant,  which  Is 
the  gist  of  bis  action.  But  he  did  not  part  with 
any  property  which  the  party  has  received. 
The  plat  was  changed,  It  is  true,  but  the  title 
to  the  Identical  property  described  In  the  first 
plat  has  not  been  transferred  or  changed. 
There  was  no  deed  or  conveyance  of  It  to 
any  one.  Suppose  that  for  good  cause  the 
property  should  again  be  vacated,  then  the 
plaintiff  would  have  the  same  property  which 
was  owned  by  his  grantor  before  the  vaca- 
tion. He  se^  to  recover  as  damage  the 
difference  between  the  actual  value  of  the 
land  replatted  by  his  grantor,  and  now  own- 
ed by  him  In  Its  present  condition,  and  the 
value  of  the  parcel  to  which  he  alleges  he  Is 
entitled  under  the  alleged  agreement.  But, 
as  we  have  shown,  he  alleges  that  the  parcel 
of  land  to  which  he  Is  entitled  under  the 
agreement  cannot  be  described  or  located. 
How  can  he  ascertain  the  measure  of  dam- 
ages, then,  If  he  does  not  know  where  the 
land  can  be  found?  How  can  be  prove  Its 
value  when  be  does  not  Imow  where  It  Is 
located?  In  his  complaint  the  plaintiff  al- 
leges that  the  value  of  the  parc^  of  land  to 
which  he  is  entitled  under  his  agreement  Is 
(36,760,  and  that  the  actual  value  of  the  par- 
cel of  land  which  he  owned  and  which  was 
changed  by  the  replattlng  is  worth  now  in 
its  present  oondltlou  S10,000.  If  there  were 
HO  other  objections  to  the  plaintiff's  recovery, 
the  veiy  fact  that  he  cannot  descrit>e  the 
property  to  which  he  claims  he  Is  entitled 
would  be  a  very  important  objection  to  his 
maintaining  this  action,  because  of  the  im- 
practicability of  establishing  a  Just  measure 
of  damages.  But  the  principal  fault  or  vice 
of  the  plaintiff's  position  Is  this;  that  the 
whole  bargain  or  contract  relating  to  this 
replattlng  of  the  land  In  Its  changed  cbndl- 
tkin  was  oral,  and  void  by  the  statute  of 
frauds.  The  authwlties  which  he  cites  are 
not  In  point,  and  we  are  not,  by  this  opin- 
ion, In  any  manner  laying  down  a  different 
rule  or  doctrine  than  Is  to  be  found  in  the 
decisions  of  this  coturt  Here  It  Is  not  the 
value  of  the  property  which  he  has  lost,  or 
a  consideration  which  he  has  actually  parted 
with,  but  the  violation  of  a  certain  bargain; 
In  other  words,  he  Is  attempting  to  enforce 
certain  rights  which  he  admits  rest  In  parol, 
and  which  relate  to  the  real  property  in  dis- 
pute. Such  contracts,  as  we  have  said,  be- 
ing void,  cannot  be  enforced  by  the  recovery 
of  damages  tor  their  violation.  The  Judg- 
ment, therefore,  appealed  from.  Is  afflrmed< 
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HISDON  T.  DAVENPORT. 
(Supreme  Oonrt  of  South  Dakota.  Jan.  17, 

QoiBTiKo  Title— Pludikos  —  Ahswkr  —  Pubuo 
Lands  —  Vujditt  ov  Uobtoagi  bt  Pri-biip- 
tioitbil 

1.  AffirmatiTe  matter  ia  an  aoswer  may  be 
allegred  "upon  infwmatioa  and  belief*  with  the 
same  effect  as  In  a  complaint. 

2.  The  role  that  a  defendant  cannot  raise 
an  Issue  by  denjdng  "knowledge  or  Informa- 
tion sufficient  to  form  a  belier*  concerning  a 
fact  of  which  the  law  charges  him  with  knowl- 
edge has  no  application  to  affirmative  matter 
in  an  answer. 

8.  Where  the  law  prescribes  the  manner 
In  which  a  court  or  a  special  tribunal  may  ac- 

Juire  jurisdiction  of  subject-matter  or  person, 
arisdlctlon  can  be  acquired  in  no  other  man- 
ner. 

4.  A  dedslim  or  Judgment  of  »  conrt  or 

special  tribunal  without  Jurisdiction  Is  void. 

A.  If  the  commissioner  of  the  general  land 
office  has  power  to  vacate  the  entry  of  a  pre- 
emptor,  and  cancel  his  final  receipt,  where  the 
proofs  upon  which  it  was  issued  were  regular 
and  sufficient  upon  their  face,  he  can  only  exer- 
cise such  power  when  acting  judicially,  and 
he  can  only  act  Jadidally  npon  persons  and  mat- 
ters over  which  he  has  acquired  jorisdiction  In 
the  manner  prescribed  by  the  law  and  rules  of 
the  interior  department  of  the  ITntted  States. 

6.  An  answer  which  states  that  the  defend- 
ant's mortgagor  then  duly  qualified;  entered 
A  parcel  of  land  then  subject  to  sndl  «ntry,  as 
a  pre-emption  under  the  laws  of  the  United 
States;  settled  upon  it;  made  proofs  regular  and 
•uffidcmt  upon  their  face,  which  were  accepted 
by  the  register  and  receiver  of  the  local  land 
office;  paid  for  such  land,  and  received  a  final 
receipt  or  certificate  of  purchase  therefor,  which 
he  duly  recorded  in  the  proper  register's  office, 
which  entry  and  recdpt  were  afterwards  at- 
tempted to  he  canceled  by  the  commissioner 
of  the  general  land  office  without  notice  to 
said  entryman  or  opportunity  to  be  heard,— 
states  a  good  defense  to  an  action  by  a  sub- 
sequent patentee  to  set  aside  a  mortgage,  exe- 
cuted prior  to  such  attempted  cancellation,  by 
the  entryman  holding  such  final  recdpt  or  oer- 
tlficate  of  purchase. 
(Syllabus  by  the  Conrt.) 

Appeal  from  drcnlt  court.  Beadle  oonnty; 
A.  W.  Gampb^,  Judge. 

Action  by  Allen  H.  Rledtm  agalnat  Ira 
Davenport  to  remove  a  dood  on  title.  From 
an  order  overmllng  a  demurrw  to  llie  an- 
swer, plaintiff  appeals.  Affirmed. 

F.  Vollrath,  for  appellanL  WilUam  A. 
I^ndi,  for  reepondent. 

KBLLAM,  J.  This  Is  an  appeal  from  an 
order  of  the  circuit  court  overruling  a  demur- 
rer to  the  answer.  The  appellant,  Rlsdon, 
brought  the  action  to  remove,  aa  a  cloud  up- 
on his  title,  a  certain  mOTtgage  appearing 
to  have  been  executed  by  one  Mraris  Con- 
way. Without  attempting  to  fully  set  out 
the  facts  alleged  In  the  complaint,  the  fol- 
towlng  are  sufficient  for  an  understanding 
of  the  plaintiff's  alleged  cause  of  action:  It 
Is  AYerreA  that,  while  the  land  in  question 
was  yet  a  part  of  the  public  domain,  It  was 
entered  and  paid  for,  under  the  pre-emption 
laws  of  the  United  States,  by  some  person 
to  tiie  i^lntfff  unknown,  in  the  name  of  Mor- 


ris Conway,  who  received  from  the  receiver 
of  the  proper  land  ofiBce  a  dn^cate  receipt 
therefor;  that  the  said  Conway  had  never 
made  any  settlement  npon  or  cultivated  any 
part  of  said  land,  and  that  the  testimony  np- 
on which  said  entry  was  made  was  false  and 
fraudulent;  that,  after  the  Issuance  of  said 
receipt,  the  mortgage  referred  to  waa  eze- 
cnted  upon  the  land  described  In  tlie  recdv- 
er's  receipt  In  the  name  of  said  Conway  as 
mOTtgngor,  and  said  respondent  as  mort- 
gagee, and  duly  recorded;  that,  about  13 
mcmths  after  the  date  of  said  receipt  and  the 
date  of  said  mortgage,  appellant  filed  a  con- 
test against  said  Conway,  and  his  said  entry, 
npon  the  grounds  already  stated,  and  asking 
that  the  aald  entry  be  canc^ed;  that  then- 
after  such  "furth^  proceedings  were  had  ha 
said  contest  that  on  the  20th  day  of  Feln- 
ary,  1882,  the  register  and  receiver  of  the 
United  States  land  office  at  Mitchell,  Dak. 
Ter.,  duly  gave,  made,  and  ento^  a  ded^ 
slon  thertin,  canceling  said  entry  of  Conway, 
and  declaring  the  same  forfeited,"  etc.;  that 
this  decision  was  affirmed  1^  the  land  oom- 
mlssloner,  who  also  wdered  Oiat  the  appel- 
lant ahoTild  have  80  days*  priority  wlthte 
which  to  file  upon  said  land;  that  within  said 
80  days,  and  while  said  <x6er  was  In  force; 
aald  appellant  did  settle  -apoa  and  Improve 
said  land  as  a  homestead,  made  proof  there- 
of, commuted  said  homestead,  and  received 
a  final  receipt  ther^or  frcra  the  said  land 
office;  and  that  he  afterwards  received  a  pat- 
ent therefw  from  the  United  States.  It  ts 
then  alleged  that  respondent  Is  proceeding 
to  foreclose  said  mortgage.  The  court  over- 
ruled a  demurrer  to  this  cMoplalnt,  and  the 
resi>ondent,  aa  defendant,  answered.  The 
answer  denies  many  of  the  allegatlona  of  the 
complaint,  and  alleges  affirmatively,  though 
npon  Information  and  belief,  that  the  swvlee 
of  the  summons  or  notice  of  contest  In  the 
proceedings  referred  to  In  the  complaint  was 
made  "by  publication  only,  and  in  no  other 
way  or  manner;"  that  the  said  Conway  never 
appeared  therein,  In  pneon  or  by  attorney; 
and  that  no  affidavit  was  ever  made  or  filed 
by  the  said  contestant  to  show  that  persona] 
service  of  said  notice  could  not  be  made.  It 
Is  further  alleged  that  one  of  the  rules  of 
practice  In  contest  cases  prescribed  by  Uie 
secretary  of  the  Interior,  and  then  In  forces 
la  as  follows:  "Rule  12.  Notice  may  be  glvok 
by  imblicatlon  alone,  only  when  It  is  shown 
by  affidavit  of  the  contestant,  and  by  such 
other  evidence  as  the  register  and  receiver 
may  require,  that  personal  service  cannot  be 
made."  The  answer  also  pleaded  certain 
facts  as  a  coimterclalm,  which  it  is  not  nece» 
sary  now  to  notice.  The  plaintiff  demurred 
to  this  answer  on  the  ground  that  It  did  not 
state  a  def«ise.  The  court  ovOTuled  the  de- 
mmrer,  and  the  plaintiff  appealed. 

Appellant  contends  that  respondent's  alle- 
gation that  the  service  of  the  contest  notioe 
was  made  In  no  othw  way  than  pubUc*" 
tion,  and  that  no  affidavit  was  msde  moM 
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filed  JuatlfylDi;  snch  pabllcatlon,  was  nqt  an 
effective  averment  of  such  facta,  because 
made  upon  his  Information  and  belief.  This 
contention  is  plainly  untenable.  It  la  ordi- 
narily bdd  that  a  party  cannot  raise  an  Issue 
by  denying  knowledge  or  Information  suffl- 
dent  to  form  a  belief  concerning  facts  which, 
from  their  nature,  must  be  known  to  him,  or 
which  he  has  ready  and  convenient  means 
of  knowing.  The  caaea  dted  by  appellant 
are  of  this  character.  But  this  Is  not  such  a 
case.  The  defendant  here  was  not  attempt- 
ing to  deny,  and  thus  put  in  Issue,  a  fact  al- 
lied by  plaintiff,  but  was  himself  averring 
an  affirmative  fact  If  It  was  In  the  nature 
of  new  mattOT,  it  would  be  deemed  contro- 
verted, under  section  4933,  Comp.  Laws. 
And  In  such  case  It  could  not  harm  the  plain- 
tiff or  h^p  the  defendant  until  the  fact  was 
proved  hy  competent  evidence;  so  that  the 
form  of  the  averment  was  not  material. 
Bailey,  Code  PL  60;  Iron  Works  v.  Smith,  4 
Duer,  S62-374.  The  complaint  contained  no 
allegation  concerning  this  fact  Whetbar  or 
not  it  was  defective  on  that  accoimt  Is  a 
question  not  before  us;  bat  it  Is  plain  that 
the  allegation  of  the  answer  was  not  an  at- 
tempted d^iial  of  any  allegation  of  the  com- 
idalnt  and  it  might  properly  be  made  upon 
information  and  beliet  Besides,  whether 
Conway  was  personally  served  or  not,  or 
whether  an  affidavit  If  required,  was  ac- 
tually made  or  not  were  not  facts  of  which 
respond^it  cotild  be  8un>osed  to  have  per- 
sonal or  positive  knowledge.  Nor  does  It  ap- 
pear from  either  the  complaint  or  the  answer 
that  the  records  of  the  land  office  show  that 
an  affidavit  was  made.  Suppose  It  la  a  fact 
that  the  flies  and  records  of  the  laud  office 
do  not  show  that  such  affidavit  ever  was 
made,  and  the  respondent  deeming  such  af- 
fidavit essential,  bad  desired  to  take  advan- 
tage of  the  fact  how  could  he,  having  no 
personal  knowledge  in  the  premises,  have 
pleaded  the  fact  except  upon  information  and 
belief?  In  any  view  of  the  question,  we  are 
of  the  opinion  that  the  allegation  was  proper 
In  form. 

For  the  purpose,  then,  of  determining  the 
question  raised  by  this  demurrer,  it  must  be 
taken  as  a  fact  that  the  only  service  made 
upon  Oonway  In  the  contest  proceedings  was 
by  publication,  and  that  no  affidavit  was 
made  or  ffied  showing  that  personal  service 
could  not  be  made.  It  Is  affirmatively  alleged 
In  the  answ«  that  rule  12,  prescribed  by 
the  secretary  of  the  Interior,  allowed  service 
of  contest  notice  by  publication  only  wheh  it 
is  sbown  by  affidavit  of  the  contestant,  and 
other  evidence,  that  personal  service  cannot 
be  made.  Such  a  rule  la  reasonable  and 
right  and  a  contrary  rule  or  practice  would 
be  unreasonable  and  wrong.  In  this  case 
the  register  and  receiver  had  decided,  upon 
evidence  which  they  had  received  and  acted 
upon,  that  Conway  had  so  compiled  with 
tlie  law  u  to  entitle  him  to  this  land,  and. 
In  pursuance  of  such  dedsiim,  had,  as  the 


agents  of  the  government,  received  from  him 
full  payment  for  It  In  a  proceeding  whose 
rery  object  was  to  deprive  him  of  It,  he  was 
entitled  to  notice  and  opportunity  to  defend 
.his  rights.  It  It  were  shown  that  personal 
service  of  the  notice  was  Impracticable,  then 
a  substituted  service  by  publication  would 
be  the  next  best  thing  that  could  be  done, 
and  therefore  reasonable.  The  answer  al- 
leges that  no  personal  service  was  made,  and 
no  affidavit  made  or  filed  Justlfjrlng  service 
by  publication,  and  that  Oonway  in  no  man- 
ner appeared  In  such  proceeding.  The  result 
of  these  pleaded  facts  is  that  both  the  local 
land  office  and  the  commissioner  of  the  gen- 
eral land  office— it  does  not  appear  how  the 
case  got  before  the  commissioner— undertook 
to  Investigate  and  adjudicate  upon  the  right 
of  Oonway  to  this  land,  for  which  he  held  a 
receiver's  receipt  without  Jurisdiction.  This 
they  could  not  do;  and  upon  such  facts  their 
decision,  like  that  of  a  court  without  juris- 
diction, would  be  void,  and  would  be  so  held 
In  a  collateral  proceeding.  This  proposition 
with  respect  to  courts  la  so  thoroughly  estab- 
lished as  to  require  no  supporting  cltadona 
See  12  Amer.  &  Eng.  Bnc.  Law,  p.  311.  If 
courts  dothed  with  full  Judicial  powers  can 
legally  act  only  upon  such  persons  and  mat- 
ters as  hare  by  proper  process  been  brought 
under  their  Jurisdiction.  It  cannot  be  that  a 
qna^  Judicial  officer  can  summarily  dispose 
of  Tested  rights  without  notice  to  the  holder 
and  opportunity  to  be  heard.  Api>ellant  ar^ 
gues  that  these  officers,  on  account  of  the 
nature  of  their  powers  and  duties,  and  the 
general  control  which  they  have  over  the 
matters  of  law  committed  to  them,  should  be 
regarded  as  courts  of  general  Jurisdiction, 
and,  consequently,  that  every  reasonable  pre- 
sumption should  be  Indulged  In  to  sustain 
their  Jurisdiction;  but  even  if  this  were  so, 
there  is  no  room  for  presumption  here.  In 
such  cases  It  1b  presumed,  in  the  absence  of 
evidence,  that  the  facts  existed  which  were 
necessary  to  confer  Jurisdiction;  but  such  pre- 
sumption cannot  prevail  against  the  estab- 
lished fact  that  they  did  not  exist  Appel- 
lant also  contends  that  respondent  Daven- 
port la  not  in  position  to  question  the  Jiurls- 
dlctlon  of  the  land  office  and  commissioner; 
but  If  their  Judgment  were  void  for  want 
of  Jurisdiction,  it  was  no  more  binding  upon 
Davenport  than  it  was  upon  Conway,  It  did 
not  bind  anybody.  This  brings  us  to  the 
question  of  the  effect,  if  any,  upon  Conway's 
rights  as  they  existed  at  the  date  of  the 
mortgage  of  the  patent  sabsequently  issued 
to  Risdon.  It  must  be  constantly  kept  in 
mind  fh&t  we  are  dealing,  not  with  the  facts 
as  stated  In  the  complaint,  or  as  they  may 
ultimately  appear  upon  the  trial,  but  with  the 
facts  stated  in  the  answer;  for  the  question 
now  is,  would  such  facts,  If  true,  present  a 
defense  to  plaintiff's  action  to  cancel  the 
Davenport  mortgage?  The  facts  so  stated 
are  these:  That  while  the  land  In  question 
was  public  land,  and  snbjeet  to  radi  entry. 
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Oonway  entered  the  same  imder  the  pre- 
empUon  laws  of  the  United  States;  that  he 
afterwards  made  proof  of  his  settlement  and 
ImproTementB  tbereon,  paid  for  the  land,  and 
received  the  receiver's  receipt  or  certificate  of 
purchase  therefor,  and  duly  recorded  the 
tame  la  the  proper  reglst^'s  office.  Upon 
these  facts  Conway  became  the  equitable 
ownw  of  the  land.  Until  the  patent  was  Is- 
sued to  him,  the  government  held  the  l^al 
title  as  his  trustee.  Carroll  t.  Safford,  3 
How.  461;  Wlthospoon  v.  Duncan,  4  WalL 
218;  Cornelius  v.  Kessel,  128  U.  &  456,  9 
Sup.  Ct  122.  Such  facts  would  give  Oonway 
a  vested  Interest  In  the  land,  of  which  he 
could  be  divested  only  by  a  finding  by  a 
competent  tribunal  that  such  facts  did  not 
azlst  Assuming,  without  so  deciding,  that 
tile  commissioner  of  the  genera]  land  office 
was  such  competent  tribunal,  and  that  his 
decision,  If  the  case  were  before  him  Judicial- 
ly, could  not  be  attadced  collaterally,  still  It 
remains  that  the  case  was  not  before  him. 
Ndther  he  nor  the  r^fister  and  receiver  could 
arbitrarily  or  voluntarily  cancel  Conway's 
entry.  They  could  only  do  it  when  acting 
judldally,  and  they  could  only  act  Judicially 
In  a  matter  over  which  they  had  Jurisdiction. 
To  hold,  upon  the  fkcts  presented  by  the  an- 
swer, that  Conway's  entry  was  canceled  by 
Uie  letter  of  the  commissioner,  would  be  to 
hold  that  the  commissions  could  of  his  own 
motion,  and  without  notice^  where  the  proof 
showed  compliance  with  the  law,  cancel  the 
entry  of  any  homesteader  or  pre-emptioner  at 
any  time  before  he  received  his  patent  Up- 
on the  facts  stated  in  the  answer,  Conway 
was  the  equitable  owner  of  this  land.  He 
had  entered  it,  settled  upon  and  Improved  It. 
made  proof  of  the  same,  and  paid  for  It 
This  constituted  him  a  purchaser;  and  until 
the  finding  of  such  facts,  upon  which  the 
final  receipt  was  Issued,  Is  judicially  reversed, 
the  government  would  have  no  Interest  In 
the  land  which  It  could  convey  to  Rlsdon  by 
patent  Simmonds  v.  Wagner,  101  U.  S.  260; 
Wlrth  V.  Branson.  88  U.  S.  118.  The  facts 
stated  In  the  answer,  and  which  we  are 
treating  as  true,  would  entitle  Conway  to 
a  patent;  and,  when  the  right  to  a  patent 
once  becomes  vested  In  a  settler,  it  Is  equiva- 
lent, so  far  as  the  government  is  concerned, 
to  a  patent  actually  Issued.  Stark  v.  Starrs, 
«  Wall.  402;  Barney  v.  Dolph,  97  U.  S.  606. 
In  Comdlus  v.  Kessel,  supra,  one  Davidson 
had  ento'ed  the  land  In  dispute,  paid  for  It, 
and  obtained  the  usual  duplicate  receipt 
thorefor.  ^e  tltl^  through  mesne  convey- 
ances, passed  to  Kessell.  The  commissioner 
of  the  general  land  office,  without  notice  to 
Davidson,  canceled  his  entry.  After  such 
cancellation,  one  Puffer  entered  the  land, 
and  subsequently  obtained  a  patent  therefw. 
Oometlus  claimed  under  this  patent  The  court 
held  that  when  Davidaon  thus  entered  and 
paid  for  the  land,  he  acquired  a  vested  Inter- 
■st  thereli^  of  wUch  the  commlidoner  conld 
not  arbltruUr  deprive  him.  The  superviaory 


pow»  of  the  commlasloner  could  "be  exerted 
only  when  the  entry  was  made  upon  false 
testlmmj.  or  without  authority  of  law."  In 
this  case,  whatever  may  be  the  real  facts, 
those  stated  in  the  answer  show  a  bona  fide 
entry  of,  and  payment  for,  this  land  by  Con- 
way, and  an  attempted  cancelladon  of  such 
mtry  by  the  commissioner  of  the  general 
land  office  without  Jurisdiction,  and  conse- 
quently "without  authority  of  law."  In  Pav 
ry  v.  O'Hanlon,  11  Mo.  373,  It  was  held  that 
where  the  commlsdoner  of  tlie  general  land 
office  had  acted  without  authority  In  cancel- 
ing a  pre-emption  entry,  the  cancellation 
would  be  h^  for  naught  In  a  state  court. 

One  other  qnestion  remains.  Appellant  In- 
sists that  the  questions  raised  by  this  de- 
murrer to  the  answer  are  the  same  questions 
raised  and  paased  upon  by  the  court  on  the 
defendant's  demurrer  to  the  complaint  and 
are  th««fore  res  Judicata.  This  cannot  be. 
The  question  which  we  make  controlling  la 
this  demurrer  Is  not  whether  the  commis- 
sioner Is  Invested  by  law  vrlth  power  to  can- 
cel entries  and  final  receipts,  but  wbetbw, 
conceding  the  power,  the  facta  stated  in  tb« 
answer  have  put  him  in  position  to  exercise 
such  power.  The  complaint  did  not  state 
such  facta.  It  only  stated  fals  dedslon.  In  de- 
eding the  demurrer  to  the  complaint  the  court 
may  have  acted  upon  the  theory  that.  In 
the  absence  of  a  contrary  showing,  the  ex- 
istence of  the  Jurisdictional  facta  would  be 
presumed;  but  in  this  demurrer  to  the  an- 
swer the  court  is  not  allowed  to  ao  presume^ 
for  the  demurrer  admits  Out  they  did  not 
exist  For  these  reasons,  and  upon  this  the- 
ory, we  are  of  the  opinion  that  the  answer 
stated  a  good  defense  to  the  cause  <tf  actkn 
set  out  in  the  complaint 

AppeUant's  counsel  presents  a  vecy  able 
and  carefully  prepared  argument  upon  the 
mooted  question  of  the  l^^al  value  of  a  final 
receipt,  and  the  power  of  the  land  office 
and  the  commissioner  to  cancel  the  entry  and 
annul  the  receipt;  but,  so  long  as  It  remains 
conceded  by  the  pleadings  that  they  had  no 
Jurisdiction  to  do  what  it  Is  alleged  they  did 
do,  those  questions  in  this  ease  are  only 
speculative,  and  do  not  require  a  dedslon. 
The  order  of  the  drcult  court  la  afflnned,  and 
the  case  remanded  for  further  pcooeedlngs 
accwdlng  to  law. 

UHIB  V.  CHICAGO,  M.  &  ST.  P.  BT.  OO. 

(Supreme  Conrt  of  South  Daliota.  Jan.  S, 
1894.) 

Stat  or  Psoobbdinos — Evrscr  or— Firbs  Sbt  bi 
liOoommvBS— IXTBBBBT— QcBinOK  voa  Juax— 
ExoBFTioKs  to  iMBTBDonoira— Tms  or  Korixe 

1.  T1M  legal  effect  (rf  an  orda  "Oiat  all 
jmrnrttingn  be  stayed"  for  a  definite  time  la  te 
stop  further  progress  In  the  case  at  the  point 
where  such  order  attaches. 

2.  A  Judgment  entered  wUlo  such  order  li 
hi  foxoB  is  inegalaily  antanL 
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3.  In  an  acdon  for  tbe  destrnction  of,  or 
damages  to,  property,  caused  by  aesllsence,  the 
eiving  or  withholding  of  intereat  ia,  by  aection 
^78,  Comp.  Laws,  committed  to  the  discre- 
tion of  tlw  Jnrr. 

4.  In  such  CMBt  U  lutmction  reqnliiag  tbm 
laiy  to  oompnte  intereat  on  auch  damages,  If 
anr,  aa  th^  might  find  for  the  plaintiff,  la  er- 
roneooB. 

5.  Under  aection  S049,  Comp.  Lawa,  "ex> 
oeptims  to  the  giving  or  refusing  way  inatruo- 
tion,  or  to  Its  modification  or  change,  mar  be 
taken  at  any  time  before  the  entry  of  •final 
Jn^ment  in  the  case." 

6.  Under  this  section  there  is  no  diatlnctlon, 
in  reflect  to  the  time  within  which  exceptions 
may  be  taken,  between  instractiona  dren  at  the 
request  of  counsel  and  Instructions  pven  hr  tiie 
jvdge  of  his  own  motion. 

7.  Section  5079,  Comp.  Lawa,  defining  ex- 
ceptions, and  providing  that  they  "must  be 
taken  at  the  time  the  decision  ta  made,"  does 
not  repeal  or  Quali^  aection  SO40,  pioTlding 
that  excepttons  to  instructions  may  ba  taken 
at  any  time  before  entry  of  final  Jodgmant 

(Syilabna  by  the  Conrt) 

On  nheajTlng.  Affirmed. 

For  former  report,  see  M  N.  W.  001. 

KELLAM,  J.  This  cause  Is  now  before  m 
on  reargtmient,  and  we  are  asked  to  modify 
our  former  oplnioD,  reported  tn  64  N.  W. 
601,  In  three  respects,  which  will  be  noticed 
seftatim,  reference  being  tiad  to  tbe  former 
<q>inlon  for  tbe  facta,  Tn  tbat  opinion  we 
held  that  an  order  of  the  court,  made  and 
entered  after  rerdict,  and  before  entry  of 
Judgment,  '*that  all  proceedings  bo  stayed" 
for  a  definite  time,  operated  te  prohibit 
entry  of  Judgment  while  such  order  was  In 
force.  Counsel  for  respondent  contend  that 
tbe  term  "all  proceedings,"  as  used  in 
such  order,  means  all  proceedings  subse- 
quent to  Judgment;  so  that  the  order  did  not 
Intertare  with,  <»  make  Irr^mlar,  the  entry 
of  Judgment  during  Its  pmdencr.  We  are 
■atiBfied,  from  answws  to  direct  Inquiries, 
that  tbe  ^ect  of  snch  an  order  Is  ander- 
■tood  dlfterently  In  dlffermt  circuits,  and 
tbat  tbe  ordtf  In  one  chrcult  would  be  held 
to  pwmit  the  entry  of  Judgment,  while  In 
anothw  It  would  be  beld  otherwise;  and 
tbat.  If  Intended  to  allow  It,  tbe  order  Itself 
should  be  so  qualified.  If  convinced  tbat  the 
fwmer  view  was  goieral,  and  the  practhse 
well  eetaUlshed  under  It,  we  should  be  re- 
luctant to  disturb  It,  althoiwh  we  sbonld 
still  think  It  Incorrect.  It  cannot  be  ques- 
tioned bnt  that  the  order,  In  terms,  pro- 
hibited any  fnrtber  proceeding  In  the  case. 
Tbe  entry  of  Judgment  Is  a  proceeding,— 
taking  another  st^  forward.  This  la  what 
ts  forbidden.  Uncontrolled  by  local  con- 
atmcUon,  we  think  tbe  wder  would  plainly 
suggest  the  thought  that  the  court  Intraded 
tbat  the  status  of  tbe  case  and  the  record 
sbonld  remain  unchanged  by  any  act  of  tbe 
parties  tor  tbe  time  designated.  If  a  de- 
fokdant  In  dttCauIt  procured  snch  an  order 
against  tbe  plaintiff,  It  would  not  be  (dalmed 
that  tbe  plaintiff  might  still  enter  Judgment 
It  not  infrequently  tanppens  tbat  the  vwy 
object jBoncdht.bty  a.deCeikdaut  is  tbe  staying 


Qt  tbe  oitry  of  Judgment  sg^nst  him,  and 
In  such  a  ease  It  would  be  difBcolt  for  a 
court  or  Judge,  if  such  effect  were  Intended, 
to  make  an  order  more  abst^utely  ^kAIUUiw 
it  We  are  referred  to  no  reported  case 
■when  tbe  ^Eeet  of  such  an  order  is  con- 
sidered,  and  we  find  very  few.  In  Hemp- 
stead T.  Hempstead.  7  How.  Pr.  8,  tbe  conrt 
htid  that  an  "order  staying  proceedings  for 
twenty  days"  prohibited  tbe  entry  of  Judg- 
mmt  during  that  time.  In  tbat  case  thore 
bad  been  no  trial  and  verdict  aa  in  the  case 
now  before  us,  and  the  opinion  la  r^erant 
<miy  so  far  as  tt  Indicates  the  general  scope 
<tf  such  an  OTder.  In  Dannor  t.  Gapehart  41 
Minn.  2B4,  42  N.  W.  1062,  the  conrt  rec- 
ognized tbe  force  of  an  "ord»  stayhig  all 
Iiroceedlngs*'  to  inevent  tbe  entry  of  Judg- 
ment on  a  reftree's  report  finding  tbe  facts 
and  directing  Judgment,  and  the  irregularity 
of  a  Judgmoit  so  oitved.  In  AcKerman  t. 
Ifasufactnring  Co..  10  Wla,  106,  tbe  conrt 
set  aside  a  Judgment  as  Irregular,  because 
entered  while  an  order  staying  proceedings 
waa  tn  force;  The  detoidant  was  in  d^ult 
and  plaintiff  waa  mtttted  to  Judgmoit  beiCore 
and  when  tbe  stay  was  obtained.  Judge 
Payne  says  the  effect  of  tbe  stay  was  to 
■top  the  i;«ooeedlncs  tn  exactly  tbe  condi- 
tion they  then  were.  These  cases  are  not 
cited  as  necessarily  dedstve  of  tbe  parttenlar 
question  before  na,  because  upon  dissimilar 
facts,  but  aa  bearing  wltii  oonsidwable  di- 
rectness npw  tbe  gmeral  force  of  such  an 
wdw.  We  are  unable  to  see  any  good  rea- 
son why  such  an  order,  genial  In  ite  terms, 
and  expressly  staying  all  proceedings,  should 
be  held  to  mean  less  than  It  plainly  ssys. 
A  construction  so  resulting  would  be  ex- 
ceptional, and  would  hardly  be  tolerated 
with  respect  to  any  other  order.  Undw  snch 
constructi<m,  If  the  conrt  Intend  to  stay  the 
entry  of  Judgment  as  It  sometimes  will.  It 
must  superadd  that  prohibition  to  an  order 
already  staying  all  proceedings,  and  thus,  in 
words  at  least  Btay  more  than  alL  We  can 
see  no  reason  fw,  or  compensation  m,  such 
a  construction  or  practice.  It  would  be  Just 
as  easy,  and  cvtalnly  more  in  harmony  witb 
the  precision  and  accuracy  with  which  courts 
are  supposed  to  formulate  thdr  decisions, 
to  except  trom  tbe  general  stay  such  pro- 
ceedings. If  any,  as  are  to  be  permitted.  All 
would  thm  understand  tbe  wder  alike,  and 
no  doubt  or  iKinfuslon  could  arise  as  to  Ite 
meaning  fx  effect.  Bntertalning  these  views, 
with  great  confidence  In  their  correctness, 
we  adhere  to  our  former  opinion,— that  the 
fair  and  legal  effect  of  tlia  stay  waa  to  fw^ 
bid  the  miry  cf  Judgmmt  during  ite  con- 
tinuance In  force. 

It  la  next  urged  tbat  this  court  was  wrong 
In  holding  it  error  In  the  court  below  to  in- 
struct the  Jury,  If  th^  dkould  find  for  the 
plointitr,  that,  after  detwmlnlng  tbe  teir  and 
reasonable  value  of  the  property  destn^ed 
at  the  time  of  Its  destruction,  *1n  addition 
to  tbat  tt  wtU  be  yonr  duty  to  oomputo  tbs 
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liit»*eBt  npoB  sndb  sum,  at  the  rate  of  seven 
per  cent  per  annum,  from  the  day  at  which 
the  I088  occurred."  Onr  concltision  that  this 
fDstmctlon  was  erroneous  was,  as  stated  la 
the  original  opinion,  based  upon  section  4S78, 
Clomp.  Laws,  which,  omitting  portions  irrele- 
vant to  this  case,  is:  "In  an  action  for  the 
breach  of  an  obligation  not  arising  from  con- 
tract, •  •  ♦  interest  may  be  given  in 
tiie  discretion  of  the  Jury."  Counsel  for  re- 
spondent dte  seTerat  authorities  to  show 
that,  in  a  case  like  this,  the  plalntilT  Is  enti- 
tled to  int^est;  but  we  are  not  allowed  to 
discuss  and  decide  this  question  upon  com- 
tnon-law  principles  and  adjudications.  If  the 
aboTe  recited  statutory  provision  is  appli- 
cable to  this  case.  Recognizing  this  fact, 
they  call  onr  attention  to  section  4600,  and 
orge  that  the  two  sections  should  be  con- 
strued together,  and  ttiat,  thus  construed, 
the  plalntilTs  measure  of  damages  Is  fixed 
as  instructed  by  the  court.  That  section 
reads  as  follows:  "For  the  toeach  of  an  ob- 
ligation not  arising  from  contract,  the  meas- 
ure of  damages,  ezc^t  where  otherwise  ex- 
pressly provided  1^  this  Code,  Is  the  amount 
which  will  compensate  for  all  the  detriment 
proximately  caused  thereby,  wheths  It 
could  have  been  anticipated  or  not."  It  will 
be  noticed  that  this  latter  section  fixes  a 
general  measure  of  damages  for  the  class  of 
cases  named,  "except  where  otherwise  ex- 
pressly provided  by  this  Code."  Bat  the 
former  section  does  expressly  provide  that 
interest  may  or  may  not  be  given,  in  the 
discretion  of  the  Jury;  thos  Inlnglng  this 
case  within  the  very  terms  of  the  exception. 
Suppose,  under  this  Instruction,  the  Jury  had 
declined  to  give  Interest;  would  It  have  been 
error?  It  certainly  would,  if  the  Instmc- 
tlon  is  correct;  and,  being  error  to  the  preju- 
dice of  the  plaintiff,  the  court  must  have  set 
aside  the  verdict,  or,  upon  the  theory  of  the 
lnstructlon,~that  the  court,  and  not  the  jury, 
should  determine  that  Interest  be  allowed,— 
It  might  have  added  Interest  to  the  Jury's 
verdict.  This  the  trial  court  attempted  to 
do  In  Garrett  r.  Ralhroad  Oo.,  36  Iowa,  121, 
and  It  was  held  error. 

Counsel  for  resirondent  farther  contend 
that  the  two  sections  quoted  were  Intended 
to  apply  to  entirely  different  classes  of  ac- 
tions,—the  latter  to  cases  like  the  one  at  bar, 
the  former  to  cases  like  those  for  personal 
Injury.  But  there  Is  nothing  In  the  statute 
to  suggest  such  distinction,  and  we  are  In- 
<dlned  to  think  the  reason  for  making  or  at- 
tempting to  make  It  would  be  more  seeming 
than  real.  It  la  argued  that,  where  the  ac- 
tion Is  for  the  destruction  of  property  occur- 
ring a  year  before  the  trial,  a  recovery  for 
the  value  of  the  proper^  simply  at  the  time 
of  the  destruction  would  be  an  inadequate 
compensation  to  the  plaintiff.  But  the  same 
thing  Is  true  with  respect  to  a  recovery  for 
personal  Injury.  The  theory  of  the  verdict, 
la.  In  ettiier  case,  that  It  finds  the  amonot  of 
damagw  which  the  plalntifl  safEered  lif  the 


wrongful  act  which  caused  It  In  the  latter 
case  It  may  Include  subsequent  sofferlog  and 
pain,  but  the  theory  of  the  verdict  is  that  It 
covers  Just  what  loss  or  damage  plaintiff 
sustained  by  and  at  the  time  of  the  wrong- 
ful act  The  full  consequences  of  the  act 
may  not  become  apparent  until  afterwards, 
but  they  still  relate  back  to,  and  are  a  part 
of,  the  damage,  the  right  to  recover  which 
was  complete  upon  the  occurrence  of  the 
wrongful  act  In  either  class  of  cases,  spe- 
cial damages  may  be  recovered  if  properly 
pleaded,  so  that  there  Is  no  reason  tcr  a  dis- 
tinction on  that  account  If  a  plaintiff  Is 
entitled,  as  matter  of  law,  to  interest  on 
what  he  has  lost  by  the  burning  of  bis  trees, 
why  is  he  not,  for  the  same  reason,  so  en- 
titled to  Interest  on  what  he  has  lost  by  the 
breaking  of  his  arm,  or  the  taking  off  of  his 
leg?  But,  whether  or  not  there  Is  reason 
for  the  distinction  which  respondent  at- 
tempts to  mak^  the  fact  remains  that  the 
legislature  has  given  ns  a  rule  whidb  makes 
none.  In  discussing  this  question,  respond- 
ent treats  it  as  though  the  effect  of  holding 
the  Instruction  under  consideration  errone- 
ous would  be  to  deny  Interest  to  plalntUF  In 
such  case.  But  this  is  not  so.  It  only 
leaves  the  matter  of  Interest,  as  otba*  ele- 
ments of  damage,  to  the  Jury,  and  not  to  the 
court.  Prior  to  the  adoption  of  the  role  of 
the  Code,  It  was  nnsettted  whether  Interest 
was  allowable  as  a  matter  of  right,  or  at  the 
discretion  of  the  Jury.  In  Chapman  v.  Rail- 
road Co.,  28  Wis.  ^6,  It  was  held  that  an 
Instruction  by  the  court  to  the  Jury  to  allow 
Interest  was  not  error,  while  In  Black  v. 
Railroad  Co.,  46  Barb.  it  was  directly 
held  that  it  was,  and  that  the  question  of 
Interest  should  be  left  to  the  discretion  of 
the  Jury.  Bach  case  can  be  supported  by 
authorities,  which  It  Is  unnecessary  now  to 
collate.  With  the  law  In  this  condition,  onr 
legislature  saw  fit  to  adopt  a  definite  and 
certain  rule.—that  the  allowance  of  Interest 
should  be  determined  by  the  Jury,  and  not 
by  the  court  This  case  Is  squarely  within 
the  terms  of  such  rule,  and  It  has  definitely 
left  with  the  Jury  the  right.  In  all  such 
cases,  to  give  or  withhold  interest,  In  tbeir 
discretion.  In  almost  precisely  such  a  case 
as  this,  the  supreme  court  of  North  Dakota 
has  given  this  section  the  same  effect  as  onr 
former  opinion  gave  it  See  Jotanama  t. 
Ralbxwd  Co..  48  N.  W.  227. 

Lastly,  respondent  urges  us  to  reconsider 
our  original  opinion  as  to  our  holding  that 
appellants'  exception  to  the  instruction  of 
the  court  was  taken  In  time,  and  therefore 
available  to  them  on  review.  After  the  re- 
turn of  the  verdict  and  before  the  entry  of 
Judgment  the  court,  on  motion  of  defend- 
ants, (appellants  here.)  ordered  all  farther 
proceedings  stayed  for  00  days.  While  tats 
order  was  In  force,  and  on  file  In  the  ivopt>r 
clerk's  office,  the  plaintiff,  without  notice  to 
the  defendants,  npui  the  theory  and  vnda^ 
fftanjiwy  ^uit  tbe  atajliv  order  did  not  pro* 
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Ublt  the  entry  of  jad^ent,  as  1b  claimed 
to  be  the  practice  In  that  circuit,  caosed 
jnlsmait  upon  the  verdict  to  be  entered. 
Some  consldonUe  time  after,  and  while 
■nch  Bt^  of  proceedings  was  In  force,  It 
harlng  been  extended  by  the  court,  defend- 
ants' coonsel  filed  an  exception  to  that  part 
«f  the  inatmctlon  which  required  the  Jnry 
to  add  Interest  to  whatever  damages  they 
night  find  for  the  plaintiff.  If  any.  Tliey 
also  moved  the  court,  upon  motion,  to  va- 
cate the  entry  of  Judgment  tm  Irregular,  and 
to  set  aside  sntdi  indgment,  tor  the  purpose 
«C  baring  such  exieeptlon  Incorporated  Into 
a  Mil  ot  exceptlona  as  taken  prlw  to  the 
entry  of  judgment  This  motion  waB  de- 
aled.  WlUKRit  going  Into  farther  details, 
the  (jncetion  presented  and  argued  was 
whether,  assuming  ihe  judgment  to  have 
been  Irregolarly  entwed,  as  In  violation  of 
the  Btay  <adOT,  if  vacated  and  ont  of  the 
way,  the  defendants  could  thai  take  a  valid 
and  available  exertion  to  such  Instmctlon. 
three  months  after  the  trial  and  verdict 
We  bdd  that  mider  the  peculiar  provisions 
•f  sectlim  SOW.  Oomp.  laws,  they  conld. 
and  that,  def^dants  being  entltied  to  the 
feeoeflt  of  flnch  exception  so  taken,  anch  Ir- 
T^Dlar  aitry  of  judgment  was  to  their  prej- 
ttUee,  and  Bhoold  hava  been  set  aside;  and 
ttiat  iB  tbe  ooestlon  we  have  now  to  recon- 
sider. 

SectiMiB  0O48  and  S048,  Oomp.  Laws,  are 
BB  f(^wB:  "Sec  604a.  The  court  in 
diarglng  tbe  jury,  BhaH  only  bistruct  as  to 
tbe  law  oi  tbe  case;  and  no  judge  shall  In- 
atmct  the  petit  jury  in  any  oase,  dvll  or 
criminal,  nnleBS  such  Instructions  are  re- 
duced to  writing;  and  what  InBtmctlonB 
are  a«ked  wbldi  ttie  judge  cannot  give,  he 
dun  write  (m  tbe  margin  thereof  tbe  word 
^CefoBed,*  and  mdi  am  he  approves,  he  shall 
write  on  tbe  margin  tbsaeeot  the  word  'Giv- 
en;' and  he  shall  In  no  case,  after  Instmo- 
ttona  are  glvcoi.  qualify,  modify,  or  In  any 
manner  eq>Wn  the  same  to  the  jmry,  oUwr^ 
wise  than  In  writing;  and  all  Uutmctlons 
Bsked  t<a  Iff  counsel  dull  be  given  or  re> 
fused  by  tbe  judge,  without  modification  or 
dumgOk  unlesB  such  modification  or  change 
be  cmuented  to  t^r  tiw  coonsel  aslcbig  the 
same.  Sec  004^  All  ImBtmctiODS  given  by 
the  ju^e  shall  be  read'  to  tbe  jury  in  the 
fdlowlng  ord«r:  L  Defmidant^  instmc- 
tkms  by  defendants  connsd.  2.  Plaintiff's 
Instractlons  1^  plalntlflrs  eonuBel.  8.  In- 
structlons  glvm  by  the  judge,  of  his  own 
aotlm,  if  any,  the  judge  giving  the 
same;  and  all  Imtmctlons  bo  given  and 
read  shall  be  taken  by  tb.%  jury  In  their  re- 
tirement and  returned  Into  court  with  their 
verdict  BzoeptlMis  to  the  living  or  refus- 
ing any  Instmctlon,  or  to  its  modification  or 
change,  may  be  taken  at  any  time  before  the 
entry  of  final  jndgmrat  in  the  ease." 

"nie  dalm  of  respondent  is  that  an  ex- 
ceptl<»i  to  an  Instmetlim  given  by  tbe  judge 
ef  his  own  motion,  of  which  dass  this  was 


one,  can  only  be  taken  before  the  retire- 
ment of  the  jury,  and,  as  a  direct  authority 
from  the  territorial  supreme  court,  refers  to. 
and  quotes  from,  Cheatham  v.  Wllher,  1 
Dak  835.  46  N.  W.  680.  But  this  decision 
was  rendered  prior  to  tbe  adoption  of  the 
above  sections;  and,  in  a  footnote  to  the 
case,  Judge  OranvUle  G.  Bomett  then  one 
of  the  Judges  of  the  court  which  made  the 
decision,  and  who  edited  the  first  volume 
of  the  Reports,  says  that  the  mle  announced 
In  the  opinion  was  changed  by  these  sub- 
sequoitly  oiacted  sections.  TUs,  of  course, 
was  not  authoritative,  but  was  the  opinion 
of  one  of  the  Jndgea,  and  a  lawyer  of  emi- 
nent ability.  We  are  also  referred  to  Boss 
V.  Itailroad  Oo.,  (N.  D.)  40  N.  W.  668,  as  a 
decision,  under  tikese  same  Bectlons,  up<m 
the  question  now  before  as.  All  the  court 
de<dded  tb«re  was  that  an  exception  to*  the 
giving  of  an  oral  Instruction  could  not  be 
taken  after  the  trial.  The  exception  was 
not  to  '*tbe  giving  or  refusing  any  instruc- 
tion," but  to  the  manner  of  giving  it  It  Is 
to  tiie  giving  of  tbe  instruction— the  impart- 
ing It  to  the  jury— that  the  stetuto  aUows 
an  exception  befwe  judgment  In  the  North 
Dakota  case  the  parties  had  agreed  between 
themselves  Uiat  eith«  might  take  "auKp- 
ttms  to  the  charge**  after  v«diot;  and  the 
conrt  bdd— propo-ly.  as  we  thlnk-'ISiat  "ex- 
ceptions to  the  charge"  did  not  mean  ex- 
ceptions to  the  mode  or  mannw  of  getting 
the  charge  to  the  Jury.  If  a  Judg^  against 
objection,  should  charge  a  jury  without  hav- 
ing Bucta  InstructlonB  reduced  to  writing, 
the  objecting  party  might  scept,  but  the 
excepUon  would  not  be  to  the  Instruction, 
but  to  the  particular  and  unlawful  method 
of  giving  it;  and  the  taking  of  such  excep- 
tion, not  being  otherwise  provided  for, 
wonM,  like  any  ottiw  exceptlm  to  error  oc- 
cotrlng  at  tiie  trial,  come  under  tiie  gmeral 
rule  that  receptions  must  be  taken  when 
the  error  Is  committed.  We  are  not  re- 
ferred to  Lumber  Oa  v.  Penidngton.  2  Dak. 
467,  U  N.  W,  407,  In  whidk  Shannon,  a  J., 
commente  upon  these  sections,  and  the  fact 
that  by  them  Instructions  are  divided  Into 
two  tilasse8,-^tbose  given  by  the  court  of 
Ite  own  motion,  and  those  given  at  the  re- 
quest of  counsel  He  a«r%i  "It  would  ap- 
pear, tberetan,  that  exceptiims  to  the  for- 
mer must  be  taken  at  the  time,  so  that,  the 
attention  <tt  the  court  being  drawn  to  the 
points,  the  judge  may  have  an  oppratunlty 
to  correct  If  necessary,  any  Inadvertence 
or  mistake  before  the  Jury  retires.  As  to 
tlw  latter,  the  same  reason  does  not  apply, 
for  attention  la  beforehand  called  the 
spedfic  request  and  a  reasonable  oppor- 
tunity for  answering  them  Is  offered."  If 
a  fair  construction  of  these  sections  makes 
this  distlnctiott  as  to  the  time  for  taking 
exceptions,  flien  tbe  courta  must  observe  It 
iAetiia>,  In  dielr  opinion,  reasonable  w  not; 
but  If  a  fair  construction  does  not  main 
It  the  courto  cannot  arMtrarllj  Import  tt 
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Into  th«  statute,  however  coavenlent  and 
reasonable  they  might  regard  it  The  legis- 
lature Is  charged  with  the  power  and  the 
dnty  ot  making  the  laws,  and  the  courta 
with  applying  them  to  the  facts  before 
th«n.  If,  by  their  terms,  their  meaning  is 
ambiguous,  the  courts  may  construe  them, 
and  declare  the  legislative  intent;  other- 
wise, there  la  ordinarily  no  occasion  or  room 
for  Judicial  construction,  or.  In  the  almost 
stereotyped  expression  of  the  courts,  It  is 
not  allowable  to  interpret  what  has  no  need 
of  interpretation. 

Section  S04S  provides  that  all  instractlona, 
whether  emanating  from  the  judge  or  from 
the  counsel,  shall  be  in  writing;  section  5040 
declares  that  "all  Instructions  given  by  the 
Judge"  shall  be  read  to  the  Jury  in  the  order 
preacrlbed  In  the  immediately  succeeding 
paragraphs;  so  that  the  Instructions  referred 
to  Include  those  given  by  the  Judge  of  his 
own  motion  and  those  ^ven  at  the  request 
of  the  counsel.  Defendant's  Instructions 
shall  be  first  read.  Paragraph  1.  Plaintiff's 
instructions  shall  be  next  read.  Paragraph 
2.  The  Judge's  instructlous  of  his  own  mo- 
tion shall  be  next  read.  Paragraph  3.  The 
same  paragraph  then  proceeds:  "And  all  in- 
structions BO  given  and  read  sbalt  be  taken 
by  the  Jury,"  etc.  No  distinction  Is  yet  In- 
dicated, and  all  go  to  the  Jury.  Then  occurs 
the  proposition  which  is  the  subject  ,of  this 
dispute:  "Bxceptlona  to  the  giving  or  re- 
fusing any  Instruction,  or  to  Its  modlficsr 
tioa  or  change,  may  t>e  taken  at  any  time 
before  the  entry  of  final  Judgment  In  the 
case."  It  is  argued  that  the  two  words  "giv- 
ing" And  "refusing,"  so  associated  and  used 
relatively  to  each  other,  are  confined  In  th^ 
application  to  such  instructions  as  may  be 
elth^  given  or  refused  by  the  court,  to  wit, 
the  Instruction  aeked  for  by  counsel;  but  this 
seems  to  us  a  forced  and  unnatural  inter- 
pretation of  this  expression,  especially  when 
read  in  connection  with  what  precedes  and 
leads  up  to  it  Twice  before^  In  the  same 
section,  both  classes  of  instructions  are 
spoken  of  as  "given"  by  the  Judge.  A  word 
repeatedly  used  In  a  statute  will  bear  the 
same  meaning  throughout  the  statute,  unless 
it  Is  apparent  that  another  meaning  is  In- 
tended. Pitte  V.  Shlpl^,  48  Cal.  154;  Doe 
V.  Du  Bols,  16  N.  J.  lAw,  293;  Rhodes  v. 
Weldy,  46  Ohio  St  234,  20  N.  E.  461.  If  It 
had  been  the  plain  Intent  of  the  legislature  to 
allow  exceptions  to  be  thus  taken  to  either 
or  both  classes  of  InstmctionB,  how  could 
such  intent  have  been  mora  aptiy  or  clearly 
expressed  than  by  authorizing  "exceptions  to 
the  giving  or  refusing  any  instruction?" 
These  sections,  with  those  immediately  pre- 
ceding and  those  Immediately  following,  mark 
with  great  particularity  the  progressive  steps 
of  a  trial,  from  the  swearing  of  the  Jury  to 
the  return  of  their  verdict  They  bear  upon 
their  face  evidence  of  an  Intention  to  cover 
the  whole  ground  between  those  limits.  Give 
this  prorlaioa  agtbortzlng  exertions  to  In- 


structions the  meaning  claim od  for  it  by  re- 
qH>ndents,— that  is,  that  It  refers  only  to  th« 
instructions  asked  for  by  counsel,— and  no 
provlslcMi  whatever  ia  made  for  nceptions 
to  instructlona  given  by  the  Judge  of  his  own 
motion.  We  do  not  say  that,  without  express 
statutory  authority,  a  party  could  not  except; 
but  is  It  probable  that  in  a  statute  so  par- 
ticularly dlrectlag  where,  and  how»  and  by 
whom  each  advancing  step  should  be  taken, 
—a  complete  formula  for  the  trial  down  to  the 
v«7  minute  details,— there  should  have  been 
«dther  deliberately  or  inadvertently  omitted 
any  provision  for,  or  reference  to,  taking  ex* 
ceptlons  to  the  instructions  emanating  from 
the  Judge?  It  could  hardly  have  been  done 
thoughtlessly,  and  we  do  not  think  tt  would 
have  been  done  purposely. 

Apply  this  argument  of  the  particular  ud 
qualified  effect  to  be  accorded  to  the  word 
"giving,"  on  account  of  its  assodation  witli 
the  word  "refusing,"  to  anotlicr  eaaau  Our 
statute  authtvlzes  a  court,  of  Its  own  motion, 
to  order  a  new  trlaL  It  also  authorizes  an 
appeal  from  an  order  granting  or  refusing  a 
new  trlaL  Does  the  right  of  appeal  extend 
only  to  such  an  order  as  might  be  eitfatf 
granted  or  refused,  to  wit,  an  order  aaked 
for  by  one  party  or  the  othcf ,  and  not  to  an 
<M*der  made  by  the  court  of  its  own  motloa? 
We  think  such  a  conteutltm  in  that  caae 
would  not  meet  with  favor*  but  the  qneetlon 
and  the  condition  seem  to  ua  raj  almllar  to 
the  one  under  discussion. 

Returning  to  section  004&,  we  do  not  see 
that  the  further  expression,  "or  to  its  mod- 
ification or  change,"  is  applicable  only  to 
the  instructions  asked  for  by  counseL  The 
modificatloQ  or  change  which  may  thaa  bo 
excepted  to  is  the  modification  or  change 
refwred  to  and  fwrbidden  In  respect  to  either 
class  of  InstructliHU  In  the  ineeedlng  section. 
These  two  sections  ate  inrobably  the  result 
of  an  attempt  to  improve  upon  sections  53 
and  54,  c  110.  Rev.  8t  IlL  1S85.  The  firat 
of  these  sections  (53)  simply  prohiblta  oral 
Instructions.  The  second  (54)  requires  the 
Judge  to  mark.  "Refused"  on  such  rejected 
Instructions  as  he  cannot  glve^  and  "Given** 
on  such  as  he  does  give,  and  forbids  any 
modification  or  explanation  of  an  instru'jtlott 
given,  except  in  writing.  Then,  in  a  new 
paragraph  added  In  '1S72,  it  is  provided  that 
"exceptions  to  the  giving  or  refusing  any 
instructions  may  be  entved  at  any  time  be- 
fore the  entry  of  final  Judgment  In  ihe  caaa" 
Here  the  same  egression  Is  used  us  in  our 
law.  "exceptions  to  the  giving  or  refusing 
any  instruction,"  etc;  but  we  find  no  case 
from  that  state  In  which  any  distinction  Is 
made  between  instructionB  given  at  the  re- 
quest of  the  counsel  and  those  j^ven  by  the 
Judge  of  his  own  motion.  They  are  treated 
precisely  alike,  and  both  are  subject  to  the 
same  rule.  The  Illinois  cases,  as  we  sbonld 
expect  tmder  this  law,  all  hold  that  ex- 
ceptions to  instructions  must  be  taken  at  the 
trial,  for  that  is  without  donbt  the  geowai 
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rule,  and  there  Is  notbing  In  the  nibKdt  law 
to  ebanse  It;  and  tt  to  tha  role  In  tbia  Jurls- 
dlctlnx.  unless  changed  hr  statoto.  BeToral 
of  Oiese  Ullnots  oase^  bowero',  neognlze  a 
difference  between  taking  on  exception— that 
ii,  niAking  It  known  to  the  oonrt;  noting  it— 
ind  writing  It  out  In  form  for  entry  of  rec- 
ord. The  taking  of  It,  under  thdr  dedslomi* 
must  be  at  the  time,  but  It  may  be  ottered 
after  the  trial.  See  the  recent  case  of  Ung* 
land  T.  Yandermark,  (XIL  Sup.)  36  N.  B.  465, 
where  the  object  and  form  of  this  proYlsIon 
ue  explained.  "To  wter  Is  to  make  a  rcewd 
tit,  and  not  mertHj  to  annomicfc"  6  Amet.  & 
Eng.  ^c,  Law»  p.  648.  Webstw  says  It  Is 
"the  act  of  committing  to  wilting,  or  of  re* 
oording  In  a  book."  To  take  an  order  or  a 
jndgmmt  Ib  not  to  enter  U.  EUther  may  lie 
taken,  and  never  entered.  Blatchfocd  t. 
Newberry,  100  HL  48^  Our  statate  extend*, 
not  the  time  for  entering  exceptlosis  t»  In- 
ttmcUonB,  but  the  time  for  taking  them.  The 
Illinois  proTiaJon  was  thus  changed  when 
adopted  by  our  legislature,  and  we  do  not 
feel  authoriaed  to  say  that  it  was  not  dime 
deliberately,  and  fOr  the  very  purpose  of 
effecting  the  change  indicated.  Such  would 
be  the  undofitandlng  and  oondnirtra  ^n- 
wally.  If  no  change  were  Intended,  tt  Is 
fair  to  presume  none  would  have  beoi  made. 
It  may  be— we  do  not  know— that  the  theoiy 
of  the  legislature  In  making  such  <SiUige 
was  that  every  litigant  was  entitled  to  have 
bis  rights  determlaed  the  appllcatloa  of 
correct  rules  of  law,  and  that  his  rights 
ahoold  not  be  forever  lost  to  Um  because 
bis  connsel  did  not,  at  tlie  Instant,  detect  an 
ecTor  in  the  charge,  which.  It  may  be,  jjro- 
AaeeA  a  verdict  against  him.  It  Is  urged 
that  to  allow  exceptions  to  InstmcticHis  with- 
out luLTlug  called  the  attention  of  the  Judge 
to  the  same,  ao  as  to  give  him  an  <H»por- 
tnnity  to  nu^  correctlDnB,  would  be  unfair 
to  him.  To  this  it  might  be  suggested  that 
the  chief  object  of  a  Judicial  trial  is  the  de- 
termination and  establishment  of  right  and 
jnstice  between  the  parties,  in  the  effort  to 
effect  which  the  court  is  but  an  Instrument, 
and  that  the  accomplishment  oi.  the  vwy, 
substantial  object  songht  ought  not  to  be 
sacrlflced  to  the  Incidental  one  of  protecting 
from  criticism  the  opinion  of  the  Judg&.  It 
might  be  auggested  that  to  find  an  emur  in 
a  Judge's  charge  and  correct  It  would  not 
seriously  harm  the  Judge  or  anybody  else, 
but  to  find  such  an  emu:  which  cost  a  par^ 
his  life  or  bis  fwtime,  and  be  remediless 
to  repair  such  consequences  because  the  error 
was  not  detected  at  the  opportuiw  moment, 
would  be  serious.  It  Is  certain  tbat  such 
oontideratlons  have  occnired  to  and  prevail- 
ed with  some  oth«  legldatmm.  In  Iowa, 
by  statute^  either  party  may  take  and  file 
^ceptiona  to  the  Judge's  charge  or  instruc- 
tions within  three  days  Bttec  the  verdict 
Is  rendered;  In  l^nscomdn,  by  statute,  elthw 
party  may  take  sufdi  exception  at  any  time 
during  the  term;  irtille  in  Texas  and  Id^o 


DO  exceptions  need  be  taken  to  written  in- 
stmcthms.  When  given,  they  beecHne  a  part 
ot  the  recOTd,  and  error  Is  available  on  f^i- 
peal  on  asslgnmott  With  the  thou^t  of 
thns  saving  the  rights  of  litigants,  and  wltb 
these  examples  before  them.  It  would  not 
be  unaoGOuntaUe  if  this  change  had  been 
dellborat^  made  for  tb»  very  purpose 
giving  to  the  parties  whose  rights,  in  a  great 
measure,  hang  upon  them,  further  time  for 
an  examination,  and  a  better  understanding: 
of  their  meaning  and  force,  than  would  ordK 
narily  be  afCorded  by  simply  hearing  then^ 
read  to  the  Jwy;  but,  wbatew  thdr  thought 
was,  they  have  made  the  law  as  It  stonds^ 
and  we  cannot  Ignore  It 

It  cannot  be  maintained,  we  think,  that 
this  proTlsioQ  as  to  the  time  within  which 
exceptions  to  instructions  may  be  taken  is. 
repealed  or  qualified  by  section  B079,  whlcb 
deOnm  an  exception  generally,  and  provides- 
that  it  *'mnst  be  taken  at  the  time  the  de- 
dslon  is  made^  except,"  etc.  While  said  sec- 
tion 6079  was.  In  Its  present  fwm.  adopted: 
in  U87,  It  was  not.  In  substancei  a  new  law. 
The  law  in  this  Jurlsdictlott  was  the  same 
before  the  enactment  of  that  section.  It  was 
the  same,  to  wit,  tbat  exceptions  must  be 
taken  at  the  time,  before  ttie  mactmCTt  of 
the  provision  already  discussed  as  to  the  time- 
when  exceptions  to  Instructions  might  be- 
taken, (Cheatham  v.  '^Iber,  siqnrad  so- 
that,  easentlaUy,  said  section  604D  Is  the  la- 
ter law,  and  qualifies,  to  the  extent  specified; 
the  fnrmer  existing  law,  that  exoeptlMis  miut. 
be  taten  at  the  time.  Such  was  and  would 
be  the  law  without  that  section.  But  If  not 
so  treated,  and  section  6079  woe  regarded 
as  a  new  and  later  law,  t^  well-^itabllshed 
role  would  apply  tlmt  the  general  temw  of  a 
\ater  statute  will  not  control  the  spedflc  pro- 
visions of  an  earlier  one,  making  distinct 
and  dissimllar  regulations  for  a  particular 
class  of  cases,  tmleas  such  Intention  clearly 
appears.  Suth.  St  Const  |  484.  When  the 
latter  section  (5079)  ms  adopted  by  the  legis- 
lature, they  knew  that  they  had  already  pro- 
vided that,  as  to  the  specific  Item  of  exc^ 
tlons  to  instructions,  they  might  be  taken - 
at  any  time  before  the  entry  of  Judgmmt 
If  they  had  Intended  to  abrogate  or  r^eal: 
such  provision.  It  Is  reasonable  to  suppose 
that  they  would  have  done  so  emaressly. 
Snth.  St.  Const  §  287.  If  Lumber  Go.  v.  Pea- 
uingtcm  had  decided  tbat  exertions  to  any 
instruction  of  either  doss  should  be  taken  at 
the  trial,  we  should  have  been  more  inclined, 
even  though  it  violated  the  letter  of  the  stat- 
ute, to  follow  It  as  stare  dedsls,  fbr  such  a 
rule  would  be  In  harmony  with  the  general 
practice;  but  as  we  have  already  said,  and 
attempted  to  explain,  we  can  find  In  the  stel- 
ute  no  ground  for  such  distinction  with  re- 
spect to  the  time  or  the  manner  of  taking 
exceptions.  With  great  respect  fw  Judge 
Shannon,  whose  wide  and  thorough  leanUng 
we  all  acknowledge,  we  fhlnk  the  dedskm 
Innovates  the  rule  of  the  statute,  and  doea. 
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not  go  tax  enoagh.  In  attempting  to  announce 
a  better  one,  to  JustUy  as  In  Ignwlng  the 
statute  and  t<Alowlng  the  decision.  If  tbe 
law.  as  It  stands,  is  nnreasraable,  tbe  legis- 
lature, and  iu)t  the  courts,  oa^t  to  (diange 
It 

We  are  aware,  and  were  when  we  made 
tbe  former  decision,  that  In  some  respects  it 
was  not  In  harmony  with  the  general  prac- 
tice and  understanding  of  the  trial  Judges 
and  bar  of  the  state;  but 'the  appellants 
were  before  us,  claiming  that  the  statute  se- 
cured to  them  certain  rights  which  were  de- 
nied them  by  the  ruling  of  the  trial  court, 
and  we  felt  oUiged  to  go  to  the  statute  for 
the  test  and  measure  of  those  rights.  We 
undertook  the  re-examlnatlon  of  this  latter 
question,  hoping  that  we  might  reach  a  dif- 
ferent conclusloD,  and  reverse  our  former 
opinion,  but  we  cannot  do  it  This,  with 
tbe  ability  and  earnestness  with  which  our 
former  t^uion  was  attacked  upon  reargu- 
ment  Is  our  excuse  fbr  the  Iragth  of  this 


STATE  T.  PALMER. 
{Bagmme  Ooort  of  South  Dakota  Jan.  IB, 

C&lHiMAL  Law— CuANGB  or  Triaj.  Jodob— Am- 

DAVIT  OP  PRWUDICE— SurPIOIBNOT  OF. 

1.  By  the  last  claose  of  section  7312,  as 
ameaded  by  diaoter  EM),  Lawi  1881,  which  pro- 
videB  that  "If  the  accused  shall  make  affidavit 
that  he  cannot  have  an  Impartial  trial,  by  rea- 
son of  the  bias  or  prejudice  of  tbe  prMlding 
Judge  of  the  drcnlt  coart  where  the  Indictment 
18  pendine.  tbe  Jndge  of  snch  court  may  call  in 
another  fadge  of  a  circuit  coart  to  preside  at 
said  trial,"  It  is  made  the  duty  of  soch  presid- 
ing judge,  when  such  an  affidavit  sufficient  in 
form,  and  made  and  filed  at  the  proper  time  by 
the  accused,  and  motion  made,  to  call  another 
judge  to  preside  at  tbe  trial;  and  the  Judge  of 
such  court  cannot  legally  proceed  with  the 
trial  of  the  accused,  after  tbe  making  and 
filing  such  affidavit  and  motion  to  call  in  an- 
other Jndge.  "May,"  in  that  section,  is  con- 
strued to  mean  "must"  and  tbe  statute  is  hdd 
mandatory. 

2.  An  affidavit  in  which  the  accused  saya, 
"•  ♦  ♦  I  have  reason  to  believe,  and  do  he- 
Ileve,  and  therefore  charge  the  truth  to  t>e, 
tliat  I  cannot  have  a  fair  and  impartial  trial 
before  the  presiding  Judge  of  this  court  *  *  * 
by  reason  of  his,  the  said  judge's,  bias  and  prej- 
udice against  the  defendant,"  is  substantiatCr  in 
the  language  of  the  statute,  and  sufficient.  The 
words,  "have  reason  to  Iwlieve.  and  do  believe, 
and  therefore"  are  treated  as  soiidnsage^  and 
hdd  not  to  affect  the  affidavit 

(Syllabus  by  the  Court) 

Error  to  chcult  court  Clark  county;  J.  O. 
Andrews,  Judge. 

Walter  E.  Palmer  was  convicted  of  grand 
larceny,  and  brings  error.  Reversed. 

C.  G.  Sherwood  and  O.  X.  Seward,  for 
plaintlfr  in  error.  Coo  I.  Crawford,  Atty. 
Gen.,  and  S.  H.  Blrod,  for  the  State. 

OORSON,  P.  J.  Hie  plaintiff  In  ernv  was 
Indicted,  tried,  and  convicted,  In  the  drcult 
court  of  dark  county,  of  the  crime  Of  grand 


larceny.  Prior  to  the  comm«icement  of  the 
trial,  counsel  toe  plaintiff  In  error  moved  the 
court  to  call  in  another  circuit  Judge  to  pre- 
side at  the  trial  of  said  action;  basing  said 
motion  on  the  affidavit  of  the  plaintiff  In  er- 
ror, wttich,  omitting  the  formal  parts,  is  as 
follows:  "Walter  E.  Palmer,  Iwlng  first  duly 
sworn,  on  his  oath  says:  I  am  the  defend- 
ant named  In  the  aboveentltled  action.  I 
have  reason  to  believe,  and  do  believe,  and 
therefore  charge  the  truth  to  be,  that  I  can- 
not have  a  fair  and  impartial  trial  before  the 
presiding  Judge  of  this  court  to  wit  the  Hon. 
J.  O.  Andrews,  by  reanm  of  his,  the  said 
Judge's,  bias  and  prejudice  against  this  de- 
f aidant  Wherefore,  defendant  aaks  that 
any  other  Judge  of  a  circuit  court  of  tlilB 
state  be  called  to  i»^de  at  the  trial  ot  thla 
defendant  on  the  Indictment  found  and  re- 
turned by  the  grand  Jury,  accusing  this  de- 
fendant of  the  crime  of  grand  larceny.  Wal- 
ter E.  Palmer."  The  court  denied  the  mo- 
tion, to  which  ruling  the  plaintiff  In  errw,  by 
his  counsel,  duly  excepted.  The  case  was 
tb«i  tried,  the  Judge  of  the  court  presiding 
at  the  trlaL  After  vo-dlct  and  before  Judg- 
ment a  motion  was  made  In  arrest  of  Judg- 
ment which  was  denied,  and  exception 
taken.  A  motion  was  also  made  for  a  new 
trial,  one  of  the  grounds  of  which  was  that 
the  court  erred  In  denying  the  motion  of  the 
plaintiff  In  error  for  a  change  of  Judges, 
which  motion  was  also  denied,  and  to  which 
.ruling  of  the  court  the  plaintiff  in  oror,  by 
bis  counsel,  duly  excepted. 

The  only  questicHi  whidi  we  shall  con- 
sider on  this  appeal  Is.  did  the  court  err  In 
denying  the  motion  of  the  plaintiff  In  error 
for  a  change  of  Judges  for  the  trial  of  said 
action,  upon  tbe  affidavit  filed?  The  motion 
was  made  upon  the  last  clause  of  section 
7312,  as  amended  by  chapter  50,  Laws  1891. 
That  section  reads  as  follows:  "A  cxtmlDal 
action,  tHWKcated  Indictment  may,  at 
any  time  liefore  trial  Is  begun,  on  the  appli- 
cation of  tbe  defendant  be  removed  from  the 
court  in  whidi  it  Is  poidlng.  If  the  offrase 
charged  In  the  indictment  be  Mfher  a  fdony 
or  a  misdemeanor,  whenever  It  shall  appear 
to  the  satisfaction  of  the  court  by  affidavits, 
or  If  the  court  should  so  orAer  by  other  tes- 
timony, that  a  fiiir  and  Impartlsl  trial  can- 
not be  had  In  such  connty,  or  sabdlvlsitm, 
in  which  case  the  court  may  order  the  per- 
son accused  to  be  tried  In  smne  near  or  ad- 
joining connty.  tax  any  circuit  where  a  fair 
and  Impartial  trial  can  be  had;  but  the  party 
accused  shall  be  entitled  to  a  removal  of  the 
action  but  (mce,  and  no  mwe,  and  If  the  ac- 
cused i^all  make  affidavit  that  he  can  not 
have  an  Impartial  trial  by  reason  of  the  bias 
or  prejudice  of  the  presidhig  Jndge  of  the  cir- 
cuit court  where  the  Indictment  Is  pratdlng. 
the  Jndge  of  sudi  court  ms7  call  nor  other 
Judge  of  a  drcnlt  court  to  preside  at  said 
trial,  and  do  any  other  act  with  r^^nce 
thereto,  as  though  he  was  ^redding  Jndge  of 
said  circuit  court.*'  lids  Is  snbstantlallr 
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the  fectlon  u  It  hu  coclated  In  tbe  criminal 
fractlce  act  since  1877;  tbe  onlj  change 
made  by  the  amendment  of  1891  being  to 
extend  Its  provlahnu  to  parttes  accnaed  of 
misdemeanors,  as  well  as  tboae  accused  of 
felimtes.  Tbe  object  Boi^bt  to  be  accom- 
{dlflbed  the  ivoTlalona  of  this  aectlon 
seems  to  be  to  secure  to  a  imtIt  charged  with 
crime  a  £alr  and  Impartial  tdal  a  Sxsey  In 
a  connty  uninfluenced  br  local  blaa  or  prej- 
udice, and  hj  a  Judge  tuUnflueiiced  by  bias 
or  prc^lndlce  against  the  party  charged.  As 
wUl  be  obserred,  tbe  section  provides  tor 
two  classes  of  cases,— <me.  In  which  a  party 
claims  that  he  cannot  have  a  fair  and  Im- 
partial trial  In  the  connty,  by  reason  of  bias 
V  prejudice  of  Its  dtlaens;  and  tbe  other,  In 
wUch  a  party  claims  ^t  he  cannot  have  an 
Imparflal  trial,  by  reason  of  fb»  Idas  or  prej- 
Ddice  of  the  presiding  Jndge.  Under  the  first 
danse,  it  is  provided,  "wheneror  It  shall  ap- 
pear  to  the  satla&ctkm  nt  tiie  ooort*  •  •  • 
that  a  fair  and  Impartial  trial  cannot  be  bad 
ia  snch  county,"  Iha  oonrt  may  order  the 
person  accnaed  to  be  tried  In  a  county  of  a 
circuit  where-  a  fair  and  Impartial  trial  can 
be  had.  But,  nndw  the  second  dause,  the 
words,  *'shall  appear  to  the  sattsfacUcHi  of 
the  court,"  are  omitted,  and  Oie  section  pro- 
rides:  "And  if  tiw  accosed  shall  make  affi- 
davit tiiat  he  cannot  have  an  Impartial  trial 
bf  reason  of  the  bias  or  prejudice  Of  the 
presiding  Judge."  the  Judge  of  said  court  mt^ 
call  In  anothw  Judge  to  preside  at  said  triaL 
It  seems  vwy  ptopw  that  under  the  Ont 
claue  the  court  shall  be  satisfied  that  the 
fact  that  the  accused  cannot  bare  a  taix  and 
impartial  trial  In  tbe  connty  odsts.  as  the 
Goort,  in  such  case,  Is  presumed  to  be  oi- 
Urely  indifferent,  as  between  the  state  and 
tlie  accused;  and  he  Is  properly  vested  by 
the  legislatme^  In  such  case,  with  a  Judicial 
discretion,  to  be  exerclBcd  In  granting  or.  re- 
fusing the  application  for  the  change  of 
venue.  Territory  v.  Egan,  3  Dak.  125,  13 
N.  W.  668;  White  v.  BaUway  Co..  5  Dai.  508, 
41  N.  W.  730.  But  under  the  latter  clause, 
the  Jndge  hlmsdf  being  the  party  charged  to 
be  biased  or  prejudiced,  the  legislature  has 
not  deemed  It  npedlent  to  vest  tn  tbe  pre- 
siding Jndge  of  the  court  any  discretion  aa 
to  granting  or  refusing  tbe  application,  when 
the  proper  affidavit  is  made  and  filed  at  the 
l>roper  time.  When,  therefore,  an  affidavit 
safficlent  In  form,  and  made  and  ffied  at  the 
proper  time,  Is  presented  to  the  court,  it  Is 
made  the  duty  of  the  Judge  to  call  in  another 
circuit  Judge  to  preside  at  the  triaL  After 
such  affidavit  Is  made  and  filed,  and  motion 
made  to  the  court,  the  Judge  cannot  legally 
proceed  with  the  trial  of  the  cause.  No  ques- 
tion seems  to  have  been  raised  on  the  trial  In 
the  court  below  as  to  the  sufficiency  of  the 
itffidavit,  nad  the  learned  court  evidently 
proceeded  to  try  the  cose  upon  the  theory 
thflt  It  was  necessary  t<a  the  accused  to  make 
It  appear  "to  toe  satisfaction  of  the  court" 
that  the  Judge  was  biased  or  prejudiced 


against  blm,  in  the  same  manner  as  he  is  re- 
quired to  make  it  appear  that  he  camiot  have 
a  fair  and  Impartial  trial  In  toe  county, 
whea  h6  mores  tor  a  change  of  v^ue  under 
the  first  clause  of  the  section.  In  taking  this 
view  of  the  last  clause  of  the  section,  we  are 
of  the  <vtolon,  toe  learned  court  was  clearly 
In  error. 

It  Is  strenuously  contended  by  the  learned 
attwney  general,  in  this  court,  that  tbe  af- 
fidavit filed  In  the  court  bdow  la  insufficient 
because  it  Is  not  In  the  language  of  the  stat- 
ute, and  appears  to  have  been  made  npMi  In- 
fonnathm  and  belleC  There  Is  much  force 
In  this  contention.  Tbe  affidavit  is  not  In 
the  language  of  the  statute,  uid  the  ques- 
tion, theref(H%,  arises,  is  it  snbatantlally  In 
the  language  of  the  stotute^  <»  are  the  words 
used  equlvaloit  to  flie  wwds  of  the  stotute? 
By  reading  the  affidavit  with  the  words, 
"have  reason  to  b^ere  and  do  believe,  and 
tha«fore,"  omitted,  which  may  be  treated  as 
surplusage,  there  seems  to  be  student  in  the 
affidavit  to  make  it  substantially  in  the  lan- 
guage of  the  stotate.  With  the  winds  we 
regard  aa  surplusage  omitted,  It  would  then 
read:  "i  *  •  •  charge  the  truth  to  be  that 
I  cannot  have  a  fair  and  Impartial  trial, 
*  *  *  by  reasm  of  his,  the  Judge's,  bias 
and  prejudice  against  this  defendant" 
WhUe  it  Is  always  the  safw  and  bettor  prac- 
tice to  follow  the  language  of  the  statote, 
courts  are  inclined  to  ludd  affidavlto  sub- 
stantially In  the  language  of  the  statute  or 
In  which  language  la  used  equivalent  to  the 
words  of  the  statute^  snffictoit  Taking  this 
view  of  toe  affidavit^  we  are  <rf  toe  opinion 
that  toe  language  used  Is  substantially  In 
oonfwmity  with,  and  Is  equlvalmt  to  toe 
language  used  in,  the  stotata  The  affidavit 
being  sufficient  In  form,  and  made  and  filed 
at  toe  proper  time.  It  f<rtlews,  from  the  views 
expressed,  that  toe  court  below  wred  in  re- 
fusing to  grant  toe  motion  of  the  platotltf  In 
error,  and  in  proceeding  with  the  trial  of  toe 
accused  after  toe  affidavit  had  been  filed, 
and  motion  made  for  toe  trial  of  toe  cause 
before  anotoo-  Judge.  State  v.  Henning,  (S. 
D.)  64  N.  W.  636.  The  Judgment  of  toe  cbr- 
cult  court  is  reversed,  and  a  new  trial  or- 
dered. The  case  Is  remanded  to  toe  circuit 
court  for  further  proceedings  according  to 
hiw. 


BTATB  V.  B17RCHAKD. 
(Supreme  Court  of  Sonth  Dakota.  Jan.  17, 

18&4.) 

iHToxKunae  LiqooRs  —  Uxlawful  8aus— Hcv^ 
noiBKOT  or  Ihdicthbnt. 
1.  Under  section  7,  art.  6,  of  the  state  oon- 
Btltution.  which  provides  that  "in  all  crimlDal 
prosecations  the  accused  shall  have  the  right 
*  *  *  to  demand  toe  natare  and  cause  of  the 
accusatloD  against  him;  to  have  a  copy  toere- 
of,"— the  offense  charged  in  an  indictment  must 
be  set  forth  with  sufficient  certainty  to  enable 
the  accused  to  prepare  his  defense  In  advance 
of  the  trial,  to  enable  the  trial  court  to  know 
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that  dift  Mctued  Is  befnc  tried  apon  tlM  IdeB- 
tica)  charge  passed  qpod  or  tbs  xrud  iaty,  mnA 

to  enable  the  accused  to  olead.  hi»  conviction  ox 
a.cqtilttal  in  bar  of  a  second  indictmeRt. 

2.  An  indictment  which  duu-Kes  the  offense 
as  foUowa:  "That  F.  B.,  late  ot  said  cmintr. 
yeoman,  on  the  lat  day  of  Uacdi.  In  ttw  year 
of  our  Xjord  one  thousand  eight  hundred  and 
ninety-three,  at  the  county  of  Beadle  and  state 
of  South  Dakota,  with  force  of  arms  then  and 
there  did  willfalQr,  wrongfully,  and  tmlawfally 
sell  intoxicatlDg  liquors,  to  be  drank  aa  a  bev- 
erage, contrary  to  the  statute  in  such  case  made 
and  proTided,  and  arainst  the  peace  and  digni- 
ty of  the  atste  of  Honth  Dakota.''-^*  fausffl- 
dent.  In  that  it  does  not  set  out  tha  aatuc  and 
cause  of  the  accusation  with  tiiat  degree  of  cer- 
tainty required  by  section  T,  atL  0^  of  the  atata 
constitution. 
(SyUabna  hy  th«  Coart> 

Error  to  drcnit  oovrl;  Beadle  oonntr;  A. 
W.  Campbell,  Judge. 

H.  W.  Borehard  was  conTlcted  of  aelUnf 
Intoxicatliis  Uqum  unlawfully^  anA  hringg 

error.  Beversed. 

T.  H.  Nun.  foff  plaiBtlfl  in  flErcr,  Coe  I. 
Crawford,  Atty,  Oen.,  and  M.  fi.  Aplln, 
for  the  State. 

OORSON,  P.  J.  The  plaintiff  In  error  mm 
indicted,  tried,  and  conricted  In  the  circuit 
oonrt  of  Beadle  county  of  the  crime  of  sell- 
ing Intoxicating  liquors  as  a  bererage. 
Omitting  the  formal  parts,  the  Indictment 
is  aa  follows:  "That  Frank  Borehard,  late 
of  said  county,  yeoman,  on  the  1st  day  of 
March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-three,  at  the  coun- 
ty of  Beadle,  and  state  of  South  Dakota, 
with  force  of  arms  then  and  there  did  will- 
fully, wrongfully,  and  unlawfully,  sell  In- 
toxicating liquors,  to  be  drank  as  a  bever- 
age, contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  South 
Dakota."  On  the  trial,  a  witness  having 
been  sworn  on  the  port  of  the  state,  the 
counsel  for  the  plaintiff  In  error  objected  to 
the  introduction  of  any  evidence  under  the 
Indictment,  upon  "the  ground  that  the  facts 
stated  in  the  same  do  not  constitute  a  pub- 
lic oflense,  and  upon  the  further  ground  tliat 
the  indictment  Is  tndeflnlte  and  uncertain, 
and  does  not  state  facts  that  will  enable  a 
person  of  common  undetstandlng  to  know 
what  Is  intended."  The  court  overruled  tbs 
objection,  to  which  ruling  exception  was 
duly  taken.  The  case  was  then  tried,  and 
a  verdict  rendered  for  the  state,  upon  which 
the  accused  was  sentenced.  At  the  proper 
time  a  motion  In  arrest  of  judgment  was 
mode,  and  also  a  motion  for  a  new  trial,  both 
of  which  motions  were  OTomled,  and  enep- 
tlons  taken. 

The  learned  counsel  for  the  plalntlft  in  er- 
ror contends  that  the  Indictment  Is  insuffl- 
deut,  under  the  constitution  and  laws  of 
this  state,  in  that  the  offense  charged  Is  not 
stated  with  such  a  6egn»  of  co'taluty  as  to 
oiable  a  person  of  common  nndarstanding 
to  know  what  la  Intoided,  and  to  maUo  tin 


acenaed  to  imtperly  pre^re  tot  his  defense. 
In  this  oontentim,  we  are  of  tb»  opinion, 
the  counsel  Is  correct    It  will  be  noticed 
try  an  examination  of  the  indictment  that 
the  accused  Is  charged  with  the  offense  of 
selling  Intoxicating  liquors  on  the  1st  day  of 
March,  1893.    The  only  statement  tending 
to  Identify  tiie  <rfEense  Is  the  tim&   Time  la 
immaterial,  and  the  proof  of  a  sale  at  auy 
time  within  the  period  of  the  statute  of  lim- 
itations would  be  sufficient;   so  that,  in 
effect,  the  Indletment  only  chargea  that  the 
accused  sold  Intoxicating  liquors  as  a  bever- 
age within  the  county  of  Beadle,  at  some 
time  wlthtn  three  years  jHior  to  the  finding 
of  the  indlctmoit    Can  such  an  indictment 
be  sostalned  under  the  laws  asd  constitution 
of  this  state?   Section  7,  art  6,  ot  the  sUte 
constitution  providee  that  "In  an  criminal 
prosecottonSk  the  accused  shall  have  the 
right   *   *    *   to  demand  the  nature  and 
cause  of  the  accusation  againat  him;  to  have 
ft  copy  ttiereot"   And  sectim  T241,  Comp. 
Laws,  -  provides  that  "the  Indictment  must 
contain    *    •    •    a  statement  of  the  acts 
oonstltntlng  the  offense  in  ordinary  and  con- 
cise language,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding 
to  know  what  Is  Intended."    Under  these 
provisions  of  the  law  and  constitutl<ni  we 
are  of  the  opinion  that  the  offense  must  be 
set  forth  with  sufBcient  certainty,  not  only 
to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended,  but  with  sofll- 
cfent  certainty  to  enable  the  accused  to  pre- 
pare his  defense  in  advance  of  the  trial,  and 
to  enable  the  trial  court  to  know  that  the 
accused  is  being  tried  upon  the  identical 
charge  passed  upon  \ry  the  grand  Jury  when 
finding  the  indictment   Tested  by  these  re- 
quirements, the  Indictment  Is  clearly  insuffi- 
cient   The  accused  could  nudvstand  from 
this  Indictment  that  he  waa  chained  with 
the  offense  of  selling  Intoxicating  liquors  aa 
a  beverage,  but  to  whom,  when,  and  where, 
it  gives  him  no  information.    Of  what  poa- 
irible  benefit  would  a  copy  of  the  indictment 
be  to  the  accused?   What  prqHiiatl<m  could 
be  make  tor  his  defense  under  ItT  How 
could  the  trial  cotirt  determine  that  the 
offense  for  which  the  accused  waa  being 
tried  was  the  one  tor  which  the  indictment 
was  found  by  the  grand  Jury?   The  only 
Ea*actical  method  of  making  such  an  Indict- 
ment BDfflclently  definite  and  certain  is  to 
require  It  to  give  the  name  of  the  person  or 
persona  to  whom  the  intoxicating  liquor  Is 
alleged  to  have  t>een  sold,  if  known,  and.  If 
unknown,  to  give  some  other  description  of 
the  offense  that  will  Identify  it    In  this  con- 
nection it  is  Important  to  notice  the  fact  that 
the  l^slature  of  this  state,  in  adopting  the 
law  known  as  the  "Prc^bltory  Law,*'  wblch 
was  taken  substantially  from  a  similar  law 
in  force  in  the  state  of  Kansas,  wnltted  a 
matnial  clause  contained  In  the  Kansaa  law. 
relating  to  the  Aicts  not  necessary  to  be 
stated  in  Indictments  under  that  act  By 
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section  21  of  tbe  Kansas  act  as  amended  in 
18SS  It  is  provided  tliat  In  proBecuttons  un- 
der the  act  'it  shall  not  be  necesBary  to 
state  the  name  of  the  person  to  whom  aold." 
While  section  22  of  the  act  of  this  state  sub- 
stantially copies  section  21  at  the  Kawns 
act,  the  daoae  above  qnoted  la  omitted.  'Che 
omission  of  the  clause  was  evidently  inten- 
tionally made  for  aome  purpoae,  and  we 
think  It  may  fairly  be  presumed  It  was 
for  the  purpose  of  requiring  in  Uiim  state 
that  the  name  of  the  person  to  whom  the 
sale  is  alleged  to  have  been  made  sbenld  be 
stated.  We  think  this  is  bnt  a  reasonable 
presamptlon,  as  we  are  uoable  to  oon^elTe 
ot  any  other  purpose  the  legislature  could 
hare  had  in  view  in  omitting  this  clanxe 
from  the  statute.  There  te  an  Irreoandlable 
ooDfllct  In  the  authorities  upon  13ie  question 
under  consideration,  but  we  are  of  the  opin- 
ion that  the  cases  holding  that  It  is  neces- 
sary to  state  the  name  of  the  pa»m  to 
whom  the  sale  Is  alleged  to  have  been  mftde, 
or  in  some  other  manner  to  locate  or  point 
ont  the  particular  oflfenae  sought  to  be 
charged,  are  founded  upon  the  better  rssaoa- 
ing;  and  under  the  laws  and  canatitntkB  of 
this  state  we  deem  it  onr  duty  to  follow 
iheuL  We  give  below  a  few  of  the  cases  in 
rapport  of  the  views  we  hare  expressed: 
Martin  T.  State,  SO  Neb.  421.  4G  N.  W.  618; 
State  T.  PiBchel,  16  Neb,  606,  21  N.  W.  468; 
State  r.  Schmail,  25  Minn.  3GS:  State  v. 
Doyle.  11  K.  L  674;  State  t.  Cox,  2»  Mo. 
475;  CoDL  V.  TraJnor,  12S  Mass.  414;  Gom. 
T.  Crawford.  9  Gray,  129;  State  y.  Allen,  82 
Iowa,  481;  McLaughlin  t.  State,  45  Ind.  836; 
Wretdt  T.  State,  48  Ind.  579;  Dixon  t.  State, 
21  Tex.  App.  620,  1  S.  W.  448. 

We  shall  not  attempt  to  review  the  cases 
holding  a  contrary  doctrine  but  will  call  at- 
tention to  two  of  them,  one  from  Vermont 
and  one  from  Kansas,  for  the  purpose  of 
diowing  that  the  courts  of  those  states  rec- 
ognize the  importance  of  the  observance  of 
the  constitutional  requirement  that  we  have 
BDggested.  In  State  v.  Bowe.  43  Yt  205,  the 
eoort  says:  "It  has  beed  ruled  in  tbls  state 
that  in  this  claas  of  cases  the  accused  is  enti- 
tled to  a  spedflfuitlon  of  the  offenses  charged 
In  this  general  form  of  complaint.  It  would 
■eem  that  this  ruling  was  made  with  the 
view  of  satisfying  the  provision  of  the  tenth 
article  of  the  bill  of  rl^ts  of  our  state  con- 
stitution, which  gives  the  accuaed,  In  all 
prosecutions  for  criminal  offenses,  a  right  to 
demand  the  cause  and  nature  of  his  accusa- 
tion.' "  In  that  state  the  legidatnre  has  pro- 
vided a  form  of  complaint  quUe  general  in 
Its  character,  and  therefore  the  courts  ot 
that  state  require  the  state's  attorney  to  give 
the  accused  a  specification  of  the  offense 
charged.  In  order  to  comply  with  the  constl- 
tntioual  requirement  In  Kansas  it  would 
-seem  that  certain  prosecutions  in  the  district 
courts  of  that  state  in  this  class  of  cases  are 
by  Information  filed  by  the  state's  attor- 
«iey,  with  whloh  Is  filed  the  statement  of  the 


witnesses  upon  which  the  tnfonnation  Is 
based.  In  the  case  of  the  State  v.  Whlsnei , 
85  Kan.  271,  10  Pac.  852,  the  court  In  pass- 
im upon  the  const]  tutlonal  question  present- 
ed la  ttiat  case,  says:  "In  this  case,  how- 
ever, the  defesdant  has  no  reason  to  com- 
plain of  betug  ignorant  at  the  offense  be  was 
called  upon  to  defend.  The  testimony  of  the 
principal  witnesses  as  to  sales  of  Intoxicating 
liquors  made  by  him  was  reduced  to  writ- 
ing, and  filed  with  the  information.  There- 
fore, before  the  trial  began,  he  was  notified 
that  John  BrodUnan,  whose  name  was  In- 
dorsed upon  the  Information  as  a  witness, 
had  testified  *•  •  •  that  aboot  the  1st  day 
of  May,  ISSi),  John  Games  had  treated  him 
In  the  saloon  to  a  glass  of  whisky.' "  After 
the  statement  of  other  vrltnasses  as  to  spe- 
ciftc  sales,  the  court  pnweeds:  "Therefore  he 
was  ^ven  fair  notice  of  Uie  offenses  charged 
Bgahurt  him,  <a  the  kind  of  Intoxicating  liq- 
uors sold  by  him,  and  when  he  sold  the  same, 
and  to  whom  he  sold  the  same.  In  this  case 
the  letter  and  spirit  of  section  10  of  the  bin 
of  d^tB  were  complied  with,  as  the  defend- 
ant was  informed  of  the  nature  and  the 
cause  of  the  aocusatloa  against  him  with 
great  particularity."  It  will  thus  be  seen 
that  In  some  manner  the  requlrmnents  of  the 
ooBistltutlon  must  be  complied  with.  If  the 
information  or  Indictment  does  not  contain 
definite  specifications  of  the  charges,  the  in- 
formation as  to  the  nature  and  cause  of  the 
accusation  must  be  fumisbed  to  the  accused 
in  some  other  manner.  He  cannot  be  re- 
quired to  80  to  trial  upon  a  vague  and  indefi- 
nite charge  that  conveys  no  information  to 
him  that  will  enable  him  to  prepare  for  his 
defense.  But,  as  onr  statute  has  prescribed 
no  particular  form  for  a  complaint  or  indict- 
ment, and  the  proceedings  in  the  circuit  courts 
are  by  Indictment,  and  no  affidavits  are  filed, 
we  deem  It  the  better  practice  to  reqtilre  the 
indictment  to  state  the  offense  with  sufficient 
certainty  to  meet  the  constl  tutlonal  require- 
ment This  is  certainly  the  evident  design  of 
the  provisions  of  oar  criminal  practice  act, 
and  we  cannot  sanction  a  practice  that  de- 
partB  from  It  The  necessity  of  so  identl^ing 
a  criminal  charge  In  otber  classes  of  cases  as 
to  enable  the  accused  to  know  the.  cause  and 
natore  of  the  aoeosatlon  against  him,  that 
he  may  Intelligently  prepare  for  bis  defense, 
to  enable  the  trial  court  to  know  that  the 
accused  Is  being  tried  for  the  offense  for 
which  he  has  been  Indicted  by  the  grand  Jury, 
and  to  enable  the  accused  to  plead  his  con- 
vlctton  or  acquittal  upon  another  Indictment 
for  the  same  offense,  has  been  so  long  rec- 
ognized that  any  departure  from  it  would 
not  be  seriously  urged  in  an  appellate  court 
Why,  then,  should  an  exception  be  made  In 
the  class  of  cases  of  which  the  case  at  bar 
la  one7  We  know  of  no  reaaon  for  such  ex- 
ception. AH  persons,  when  charged  with 
crime,  of  whatever  nature,  are  equally  en- 
titled to  the  protection  of  the  constitatioB. 
and  to  invoke  the  safeguards  those  provisloiia 


Digitized  by 


494 


NORTHWESTEKIT  BEPOBTEB,  Vol.  57. 


(8.1>. 


hare  guarantied  to  thun  for  their  protection. 
Our  coDClustoDS  are  tbat  the  indictment  Is 
Insofflclent,  and  that  the  objections  of  the 
plaintiff  In  error  to  the  admission  of  any  evi- 
dence under  It  ought  to  have  been  sustained, 
and  that  the  motion  in  arrest  of  judgment 
should  bare  been  granted.  The  Judgment  of 
the  circuit  court  is  reversed,  and  the  court 
la  directed  to  aet  aside  the  indictment 


HEBRON  et  al.  t.  OHIOAGO,  M.  4  ST.  P. 
RY.  CO. 

(Sapreme  Ooart  of  Sooth  Dakota.   Jan.  IS, 
1S»4.) 

RAILBOAD  COHPI.ITIB8  —  KiLLIKQ  AmIIIALB  OK 

Trick— SurPioiENCT  op  Evidkkcb. 

1.  Where,  In  an  action  against  a  railroad 
company  for  negligentlr  killing  stock  trespass- 
ing opoD  the  trade,  the  evidence,  ondispnted 
either  expressly  or  inferentiallv,  is  that  the 
train,  then  being  equipped  with  proper  appli- 
ances, in  good  order,  and  nmning  at  a  rate  of 
speed  not  claimed  to  be  unreasonable,  could 
not  be  stopped  so  as  to  avoid  the  accident  be- 
tween the  point  where  it  was  [wsaible  for  the 
trainmen  to  have  discovered  the  stock  and  the 
place  of  the  collision,  the  prima  fade  case  of 
negligence,  under  the  statnte,  Is  overcome. 

2.  In  snch  case  a  verdict  finding  negligence 
on  the  part  of  the  company  Is  nnsapportni  hj 
the  evidence,  and  a  Jndvnent  npon  such  verdict 
will  be  reversed. 

(Syllabus  hj  the  Court) 

Appeal  from  circuit  court.  Beadle  comity; 
A.  W.  Campbell,  Judge. 

Action  by  Henry  Hebron  and  Edward 
Hebron  against  tbe  Chicago^  Milwaukee  & 
8t  Paul  Railway  Cconpany  for  killing  ani- 
mals. PlalntitTs  bad  Judgment,  and,  a  new 
trial  having  been  denied,  defendant  appeals. 
Reversed. 

Preston  A  Hannett,  far  appelant  Henry 
C.  HlncU^  and  P.  Yollrath,  fw  reapond- 
mta. 

KELLAM,  J.  The  respondents,  as  plnln- 
tlffs,  recovered  Judgment  against  appellant 
for  negligently  killing  stock;  and  from  such 
Judgment,  and  an  order  refusing  n  new  trial, 
this  appeal  Is  taken.  N^tber  the  fact  of  the 
killing  nor  the  value  of  the  stock  Is  denied. 
Besides  other  errors  assigned,  appellant 
ctalnis  that  the  evidence  Ib  InsuMdent  to 
support  the  verdict  The  plaintiffs  proved 
the  killing.  This,  under  the  statute,  made 
a  prima  fade  case  of  negligence  against  the 
company.  In  respect  to  this  assignment,  of 
course  the  question  io  wheth^,  consider- 
ing the  evidence  In  behalf  of  defendant  as 
to  the  care  and  skill  with  which  the  train 
and  locomotive  were  managed,  and  the  re- 
butting evidence  In  behalf  of  plainttfTa,  the 
prima  facie  case  springing  from  proof  of 
killing  is  overcome.  It  Is  undisputed  that 
the  accident  occurred  while  the  train  waa  on 
a  down  grade  of  40  to  60  feet  to  the  mile. 
The  train  waa  an  extra  freight,  consisting  of 
17  loaded  uid  S  «aapty  can,  and  was  nm- 


ning, when  the  cattle  were  discovered  on  the 
traclE,  at  the  rate  of  from  20  to  23  miles  an 
hour.  The  stock  were  treepassers  on  de- 
fendant's right  of  way.  The  engineer  testt- 
fled  that  he  was  "about  800  or  1,000*  feet" 
from  the  cattle  when  he  discovered  them  on 
the  track;  the  fireman  says,  "about  1,000  or 
1,100  feet,  or  something  like  that"  The  en- 
gineer swears,  when  he  first  saw  the  cattle, 
he  "called  for  brakes;  reversed  the  engine; 
opened  the  sand  lever  and  the  throttle  lever. 
That  Is  aUI  could  do."  That  he  Immediately 
sounded  the  alarm  whistle  to  frighten  the 
stock  away.  The  fireman  swears  to  the 
saige  facts,  and  there  is  no  evidence  In  the 
case  tending  to  show  the  statements  Improb- 
able. Both  the  engineer  and  conductor  testi- 
fy, without  qualification,  that  It  was  impos- 
sible to  atop  the  train,  after  the  cattle  were 
discovered.  In  time  to  av^  the  acddent  It 
appears  from  the  testimony  of  both  aide* 
that.  Immediately  before  starting  npon  thla 
down  grade,  the  train  had  ascended  the  op- 
posite side  of  the  rise  or  hill,  and  tliat  the 
hill,  until  its  summit  was  nearly  reached, 
would  obBtruct  the  view  of  the  descending 
grade  down  Its  other  side,  where  the  acci- 
dent happened.  There  was  some  evidence 
as  to  the  exact  point  on  the  ascending  grade 
from  which  it  was  possible  to  see  this  Bto<^ 
at  the  place  of  the  accident  We  do  not 
regard  this  evidence  as  very  Important,  for 
the  reason  that  the  undisputed  testimony 
of  the  engineer  Is  that  the  train,  under  the 
conditions  named,  could  not  have  been 
stopped  In  less  than  2,000  feet,  and  no  wit- 
ness places  the  distance  betwera  the  point 
where  the  cattle  might  have  been  discovered 
and  the  point  of  the  accident  as  great  as 
that  We  say  this  was  the  undisputed  testi- 
mony of  the  engineer,  for  it  was  not  ex- 
pressly omtradicted,  nor  do  we  discover  any 
facts  in  the  evidence  which  inferentlally 
tend  to  dispute  it  This  fact  being  estab- 
lished, the  exact  point  from  which  It  was 
physically  possible  to  see  the  cattle  becomes 
unimportant,  so  long  as  the  distance  be- 
tween that  point  alid  the  place  of  the  acci- 
dent was  considerably  lesa  than  would  hare 
been  required  to  stop  the  train.  This  makes 
It  unnecessary  to  constdtf  the  further  ques- 
tion as  to  when  negllg«ice  would  be  Imputed 
to  the  defendant  company,  as  against  tres- 
passing cattle,  for  their  earlier  nondiscovery. 
which,  but  for  this  fact,  might  have  become 
an  Interesting  question  In  this  case.  Tb\n 
same  fact,  unoisputed,  disposes  of  the  con- 
flict of  evidence,  if  there  was  any,  as  to  the 
activity  of  the  brakeman.  and  how  many 
brakes  were  aet.  If  it  were  not  possible  to 
stop  the  train  before  reaching  the  pdnt  of 
the  accident  then  the  failure  to  set  any 
or  all  the  brakes  did  not  omtrlbnte  to  the 
injury. 

Special  interrogatories  were  submitted  to 
the  Jury,  as  follows:  "Afto:  the  eoglneer 
discovered  the  animals  on  the  track,  coold 
the  engineer  and  trainmen  have  avoided  the 
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accident?"  The  Jury  auswercd.  "Yes." 
"Could  the  train  have  been  stopped  by  the 
engineer  and  ti'ainmen  within  1,004  feet 
from  where  the  cattle  wore  injured?"  Their 
answer  was,  "Yes."  We  dlscovCT  no  evi- 
dence In  the  reccfffl  to  sustain  either  of  these 
answers;  and  the  general  verdict  for  the 
plaintiffs  is.  In  our  Judgment,  equally  un- 
supported. The  Judgment  Is  reversed,  and 
the  case  remanded  for  a  new  trial. 


In  fe  SUPKBMB  CX)URT  YAGANOY. 

(Supreme  Court  Chambers  of  Sooth  Dakota. 

Jan.  12,  ISM.) 

OmoB  AVD  OmosB— Appointkint  to  Vxaxvor 
— Tekk. 

1.  Vacancy  hi  an  elective  office  to  be  filled 
by  appointment  (Const,  art  0.  i  87)  occurs  by 
the  death  of  the  officer  deet  before  the  beghi- 
Ding  of  his  term. 

2.  Under  the  act  of  1883,  providing  for  the 
electioii  of  judges  of  the  supreme  court  in  No- 
vember, 1893,  and  every  six  rears  thereafter, 
an  appointee  to  a  vacancy  in  that  court  will 
hold  office  until  the  Section  In  1890,  as  Const, 
art  6,  S  37,  providing  that  vacancy  in  elective 
offices  shall  be  ffiled  by  appointment  "until  the 
next  general  election,"  does  not,  as  to  supreme  * 
court  Judges,  refer  to  the  general  election  of 
state  and  county  officers  provided  by  Const 
art.  28,  i  2a 

Opinion  of  OOBSON  and  KELLAM.,  JJ.,  In 
answer  to  certain  qaestloiui  propounded  by 
Hon.  Charles  H.  Sheldon,  governor,  as  pro- 
vided by  Const  art  S,  I  13. 

To  Bit  Bxcdlency,  Charles  H.  Sheldon,  Got- 
emor  of  the  State  of  South  Dakota. 
Sir:  We  have  the  honor  to  acknowledge 
(he  receipt  of  your  communication  under  date 
of  January  11,  1894,  in  which,  under  the  pro- 
visions of  section  13,  art  5,  of  the  state  con- 
stltntlon,  you  propound  to  us  certain  ques- 
tions for  our  consideration  as  follows: 
"First  Is  there  a  vacancy  upon  the  supreme 
bench  of  this  state,  as  contemplated  In  the 
omstitutlon?  Second.  If  so,  bow  shall  It  be 
filled,  and  for  what  length  of  time? 

To  which  we  respectfully  submit  the  fol- 
lowing In  reply:  la  there  a  vacancy  in  the 
office  of  supreme  judge,  within  the  meaning 
of  tbe  constitution?  Judge  Bennett  died  dur- 
ing the  tcsrm  to  which  be  was  elected  at  the 
election  held  in  October,  1880,  and  befwe 
the  commencement  of  his  term,  to  which  be 
was  elected  In  Novemb^,  1803.  But,  In  our 
opinion,  tiie  fact  that  his  death  occurred  be- 
fore the  time  had  arrived  for  the  commence- 
ment of  his  new  term  of  office  does  not  affect 
the  question  of  the  existence  of  a  vacancy  In 
the  office.  It  is  not  material.  In  our  view, 
how  a  vacancy  occurs.  If,  as  a  fact,  such  va- 
cancy  exists,  and  there  Is  no  parson  lawfully 
authorized  to  assume  and  discharge  the  du- 
ties of  the  office.  When  the  present  term 
of  the  Judges  of  the  supreme  court  com- 
menced aa  the  first  Tuesday  after  the  first 
Monday  oi  January,  1894^  there  was  no  pawn 


authOTlzed  by  law  to  assume  the  duties  of 
said  office  from  tbe  third  district  of  the  state, 
and  there  Is  now  no  person  lawfully  author- 
ised to  discharge  Its  duties.  The  office  is 
therefore  vacant  In  law  and  In  fact,  within 
the  meaning  of  the  constitution. 

Mr.  Mechem,  in  his  work  on  Public  Offi- 
cers, (section  120,)  says:  "A  vacancy  exists 
when  there  la  no  person  lawfully  authorized 
to  assume  and  exercise  the  duties  of  the 
office."  State  v.  Harrison,  113  Ind.  434,  16 
N.  E.  384;  Stocking  v.  State,  7  Ind.  328;  Peo- 
ple V.  TUton,  37  CaL  614;  State  v.  Lusk,  18 
Mo.  333;  Com.  t.  Hanley,  9  Pa.  St.  513. 

By  whom  can  such  vacancy  be  filled?  Sec- 
tion 37,  art  5,  of  the  state  constitution  pro- 
vides: "•  •  •  Vacancies  in  the  elective 
offices  provided  for  In  this  article  shall  be 
filled  by  appointment  until  the  next  general 
election.  All  judges  of  tbe  supreme,  circuit 
and  county  courts,  by  the  governor,  •  •  •." 
The  authority  of  the  governor  to  fill  a  vacan- 
cy in  the  office  of  supreme  Judge  is  clearly 
conferred  by  this  section  of  the  constitution, 
and  tbe  duty  Is  therefore  Imposed  upon  you, 
as  gov»ii(»-,  to  fill  the  Yaeaney  In  that  office 
appointment 

For  what  time  Is  the  appointment  to  be 
made?  As  will  be  noticed  by  the  section  of 
the  constitution  above  quoted,  the  language 
is:  "Vacancies  •  •  •  shall  be  filled  un- 
til the  next  general  election."  In  the  case  of 
State  T.  Qordner,  decided  by  this  court,  and 
reported  In  54  N.  W.  606,  we  held,  after  a 
careful  review  of  all  the  provisions  of  the 
constitution  and  the  laws  of  the  state,  that 
tbe  t^m  "next  general  election,"  as  used  in 
that  section,  means  the  next  general  decti<m 
at  which  the  (^ce  may  be  legally  filled,  and 
not  the  general  election  designated  by  sec- 
tion 20,  art  26,  which  provides  for  a  general 
election  for  state  and  county  officera  At 
the  time  that  decision  was  made  there  wus  no 
law  providing  for  the  election  of  supreme  and 
circuit  judges,  other  than  the  provlsioo  In 
the  state  constitution  providing  for  the  first 
election  of  judges  under  the  constitution. 
Section  6,  art  26,  Schedule.  The  legislature 
of  the  state,  at  Its  session  in  1803,  passed  an 
act  providing  f<Nr  the  election  of  supreme  and 
circuit  judges,  the  first  section  of  which  reads 
as  fi^lows:  "That  on  tbe  first  Tuesday  after 
the  first  Monday  of  November  in  the  year 
1893,  and  every  six  years  thereafter,  there 
shall  be'Cbosen  judges  of  tbe  supreme  court 
of  this  state.  •  •  •"  Laws  1893,  c  84. 
Under  the  provisions  of  this  act  It  will  be 
observed  that  no  provision  Is  made  for  any 
election  other  than  the  one  provided  for  in 
November,  1893,  prior  to  November,  1899. 
We  are  of  the  opinion,  therefore,  that  the 
person  appointed  to  fill  the  vacancy  in  tbe 
office  of  supreme  judge  will  hold  the  office 
for  the  unexpired  term  to  which  Judge  Ben- 
nett was  elected.  This  court  held  In  the  case 
of  State  V.  Gardner,  supra,  that  "there  la  no 
Inherent  reserved  power  in  the  people  to  hold 
an  Section  ct  nich  Judge  [drcidt  judge]  ^tli- 
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-«r  for  a  faU  term  or  to  fill  a  THcancy,  and 
that  It  can  only  be  done  when  and  as  afflrm- 
attrely  authorlaed  law.  nils  principle  la 
flrmly  settled."  See  cases  cited.  Also,  see 
Mecbem,  Pab.  OflE.  H  140-142:  OAs  same 
prlndple  applies,  of  course,  to  the  election 
of  supreme  Judges.  There  must  be  some  law, 
e<m8titatlonal  or  l^lslatlTe,  authorizing  the 
election  of  sucb  Judge  before  such  an  elec- 
tion can  be  leeaUy  held. 

We  have  the  honor  to  be,  mr  respectfully, 
.yoor  obedient  sorrants, 

DIGHTON  OORBON, 
ALPHON80  G.  KELLAM, 

Judges  of  the  Supreme  Oourt,  State  of 
Soatii  Dakota. 


WOODARD  T.  STARK. 
(Supmaa  Oourt  of  Sooth  Dakota.    Jan.  !M, 

1884.) 

ABATBinirr  —  Pbitdkkct  or  Anothes  Actioit — 

EVIDBNOS — EJBOTHKNT  —  SUPFICIBNOT  OF  JEETI- 
DBKCE. 

1.  To  support  a  plea  aa  In  abatement,  aee- 
vndary  evidence  1b  competent  only  when  recoord 
■erldence  is  shown  to  be  uQavailable, 

2.  Naked  papers  purporting  to  be  a  complaint 
and  answer  in  an  action  simuarly  entitled,  but 
not  shown  to  haTe  been  filed,  served,  or  used  in 
■mof  action,  with  no  svideoce  of  a  snmmons  or 
its  serrice,  are  Insufficient  to  support  such  plea. 

3.  An  allegation  of  a  pending  contest  before 
the  land  department  cannot  be  proTcd  by  parol 
sTidence  nntU  better  eridence  Is  shown  to  be 
nnavailable. 

4.  The  statement  of  defendant,  as  a  wit- 
ness In  his  own  behalf,  that  at  a  certain  date 

?rior  to  the  date  of  plaintiflTs  doplicate  receipt 
rom  the  local  land  office,  showing  his  home- 
stead filing,  he  (defendant)  "made  settlement  on 
this  land  as  a  pre-emption,"  Is  insuSctent  to  es- 
tablish his  rights  therein  as  superior  to  the 
rights  of  the  pliUntiff.  who  held  snch  duplicate 
receipt,  and  confessedly  was,  and  had  been  from 
hs  date.  In  actual  possession  <tf  a  part  of  the 
land  covered  by  it. 
(Syllabus  by  the  Conrt) 

Appeal  from  circuit  court,  Marshall  coun- 
ty; A.  W.  Campben,  Judge. 

Action  by  Jerome  P.  Woodard  against  Job 
D.  Stark  to  recover  possession  of  land,  and 
damages  for  trespass  thereon.  There  was 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

J.  B.  RobliuKm  and  A.  Shsrln,  for  appei- 
iant  Van  Bnaklrk  ft  Weed  en,  tor  respond- 
ent 

* 

EBLLAM,  J.  la  his  complaint  the  plain- 
tiff aUeges  Hiat  on  the  Sd  day  of  May,  1883, 
be,  then  being  duly  qualified,  filed  upon  and 
■entered  as  a  hMuestead,  at  the  local  land 
office  in  Watertown,  a  certain  parcel  of 
land  therein  described;  that,  on  or  about 
the  lit  day  of  June  following,  he  went  Into 
actual  possession,  and  broke  up  a  portion  of 
■said  land,  and  within  rix  months  after  his 
flllng  he  constructed  a  building  tbaeon,  and 
has  era  since  continued  to  Uve  and  make 
Us  home  upon  the  said  land,  and  that  on  m 
Atxmt  January  27,  1888,  be  made  bis  final 


protrf,  and  received  his  final  receipt  there- 
for; that  HI  «r  about  August  15,  1888,  the 
defendant  onlawtollr  Intruded  liuo  and  up- 
on a  portiiHi  of  Bidd  land,  and  nnlawfnlly  re- 
tains possession  of  the  same,  using  It  and 
cutting  hay  thereupon,  against  the  wlU  of 
plaintiff,  and  to  his  damage  In  the  smn  at 
|l,50a  The  defendants  amended  answer 
denied  the  allegatUms  of  tbe  complaint,  and 
set  np  his  own  actual  possession  of  all  of 
said  land  **except  twelve  acres,  more  or  leas," 
from  the  11th  day  of  April,  188S;  and,  fbr- 
ther,  that  at  the  commracement  of  tbis  ac- 
tion there  was  another  action  pending  be- 
tween the  same  parties,  and  tar  the  same 
cause  of  action,  which  was  stUl  nndeter^ 
mined;  and,  furtb^,  that  tbwe  was  tben 
p«idlng  and  undecided,  before  the  United 
States  land  oOiae,  a  contest  proceeding  in- 
TolTlttg  the  rights  of  these  same  parties  In 
and  to  tills  very  land.  The  trial  resulted  In 
a  TWdlct  and  Jndgmait  for  plaintiff,  and, 
from  Botti  Judgment,  defMidant  appeals. 

The  court  first  tried  the  Issne  made  by  the 
answer.  In  the  nature  of  a  plea  in  abatement, 
that  then  was  a  vrim  actlmi  pending,  and 
found  against  the  defendant  This  was 
rliAit  The  answer  set  up  an  aflSrmatlTe  fiict 
to  be  established  by  the  deCuidaut  'Oiere 
was  no  proof  of  another  action  pending.  Th» 
evidence  consisted  of  papers  purporting  to  be 
a  complaint  and  an  answer,  with  the  same 
tlOe  as  th«  case  on  trial,  and  the  evidence 
of  the  clerk  that  there  was  nothing  In  Us 
records  showing  that  such  an  action  had 
been  discontinued;  bat  this  evidence  did  not 
show  that  sudi  an  action  had  ever  been  com- 
menced or  tnnn^t  It  did  not  appear  fliat 
eithw  the  purported  comi^alnt  car  answtf 
had  ever  been  aorved  or  filed.  They  were 
not  a  part  ot  the  records  In  any  case.  They 
were  the  bare  papers,  and  might  have  been 
prepared,  and  nevaf  served.  Olvll  actims 
in  this  state  are  commenced  by  the  service 
of  a  summons.  Section  4892,  Oomp.  Iaws. 
The  primary  way  of  showing  that  an  actloa 
lias  been  cmumenced  Is  to  show  that  a  mm- 
m<nis  has  been  served,  ^e  evidence 
sented  came  fsr  short  of  proving  anothw  ac- 
tion pending.  2  GreenL  Br.  1 26,  and  cases 
dted.  Holding,  aa  we  do,  that  the  plea,  la 
abatement  waa  pn^ierly  overrolad  on  this 
groond,  It  Is  vnnecessary  to  compare  tbe 
complaint  offered  In  evldoioe  with  the  one 
in  this  case  to  ascertain  if  tli^  cover  the 
same  cause  of  action. 

The  defendant's  allegation  of  a.  pen^ng 
contest  befwe  tbe  land  departmoit  of  the 
United  States,  involving  the  rights  of  these 
parties  in  and  to  this  land,  was  e(inally  un- 
proved. The  evidence  offered  was  tbe  oral 
testimony  ol  defoidant'B  attorney,  and  waa 
aa  follows:  "Tliera  is  a  contest  pending  in 
regard  to  this  land*  and  in  that  cmteat  ttaese 
same  parties  sre  contestant  and  defendant, 
and  it  r^tes  entirely  to  this  same  pleoe  of 
land.  The  contestant  la  Mr.  StaA,  and  tfaa 
defendant  is  Jerome  F.  Woodard,  and  Uiev 
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we  each.  In  that  coatest,  seeking  to  obtain 
title  to  this  Identical  tract  of  land."  This 
was  clearly  Inauffident  and  Incompetent,  un- 
der elementary  rules  of  evidence,  and  was 
properly  ruled  out  1  Greenl.  Et.  S  4S3  et 
MQ.  If  there  was  a  contest,  there  ms  a  rec- 
orA  of  It;  if  a  record.  Us  contents  could  not. 
In  the  first  Instance,  be  proved  In  chia  way. 

This  brings  us  to  the  merits,— the  suffl- 
deocy  of  the  complaint  to  allege,  and  the 
evidence  to  prove,  a  cause  of  action.  The 
complaint  states  a  cause  of  action  under  sec- 
tion 5464,  Comp.  Laws.  It  alleges  that  plain- 
tiff bad  settled  upon  public  lands  of  the  Unlb 
«d  States;  that  he  entered  the  same  as  a 
bomestead  in  the  local  land  office,  and  re- 
ceived a  duplicate  recdpt  ther^or,  June  1, 
1883;  that,  about  August  16th  following,  de- 
(«odant  unlawfully  entered  upon  the  said 
land,  plowed  up  and  cultivated  the  same,  and 
cut  hay  thereon,  to  plaintiff's  damage.  These 
beta.  If  proved,  would  constitute  a  cause 
of  action  in  plalntUTs  favor  against  defend- 
ant, under  said  section.  Upon  the  trial  It 
was  admitted  that  plaintiff  "filed  a  home- 
stead iqwn  the  tract  of  land  described  in  the 
complaint  on  the  3d  day  of  May,  1883,  In 
the  land  office  at  Watertown,  South  Dakota, 
and  that  this  land  was  in  the  Watertown 
district"  The  philntlff  then  Introduced  evi- 
dence that  subsequently,  and  while  he  was 
occnpying  said  land  under  his  homestead 
entry,  the  defendant  went  upon  It,  plowed 
a  part  of  It,  and  cut  the  grass  on  other  parts, 
and  gave  further  evidence  as  lo  the  amount 
of  his  damages.  This  evidence  clearly  estab- 
Usbed  plaintiff's  rights,  nnder  said  section 
ns  a  settle  upon  this  land,  and  bis 
right  to  recover  f<v  injury  to  It,  until  It 
was  coont^alled  by  adverse  testimony. 
This  was  not  done.  Defendant  did  testify, 
against  plalntlfTs  objection,  that  he  made 
settlement  on  this  land  April  ll^  1883,  as  a 
pre-emption;  that  on  the  9th  day  of  May, 
1883,  he  gave  his  declaratory  statement,  and 
two  dollars  In  money,  "to  a  man"  to  send 
to  the  laud  office,  but  that  he  never  heard 
anything  more  from  it;  that  June  &th  he 
offered  another  filing  at  the  land  office,  which 
was  "rejected  on  account  of  the  homestead 
filing;"  that  August  9th  he  offered  another 
filing,  which  "was  accepted,  and  went  to 
record."  This  was  all  oral  evidence,  and 
was  properly  Btrl<d£en  out  Part  of  It  was 
Incompetent  and  part  Immaterial.  There 
was  no  competent  evidence  offered  from 
which  the  court  could  see  that  defendant 
had  any  rights  to  the  premises.  He  testi- 
fied that  he  made  settlemeat  upon  the  land 
in  AprlL  This  was  competent  only  as  a 
statement  of  the  fact  that  he  then  com- 
tnenced  to  occupy  the  land.  It  alone,  did 
not  prove  his  rights  as  a  pre-emptlouer.  It 
was  clearly  insuffld^t  to  justify  the  court  in 
adjudging  his  rights  superior  to  those  of  the 
plaintiff,  who  had  and  presented  the  dupli- 
cate receipt  &om  the  receiver  of  the  land 
effice;  Whatever  may,  even  then,  have  been 
T^7H.w.no.6— 32 


the  right  of  the  defendant  as  subsequently 
declared  by  the  land  department  upon  an 
Investigation  of  the  facts,  it  Is  evident  the 
rights  of  the  parties  In  this  action  must  be 
determined  by  the  legal  effect  of  the  evldoice 
produced.  We  think,  upon  the  evidence  be- 
tan  It,  the  trial  court  was  right  In  dlrectlnf 
the  Jury  to  assess  the  damages  in  favor  ot 
the  ^Intlfl.   The  Judgment  is  ofilrmed. 


BOSS  v.  WAIT  et  aL 
(Supreme  Oourt  of  Booth  Dakota.    Jan.  24, 

1894.) 

niAL — Rbceptioit  ov  EviDinoB — Plbaoutm — 

HiBJOINDBM  OT  UaU8B»— WaIVRH. 

1.  Where,  in  an  action  against  several  de- 
fendants, the  complaint  attempts  to  state  two 
distinct  caases  of  action,— one  against  all  the 
defendants,  which  la  fatally  defective;  and  an- 
other against  only  one,  which  is  good,— it  is  er- 
ror to  refuse  to  receive  evidence  nnder  the 
complaint  on  the  ground  that  It  does  not  state  a 
cause  of  action. 

2.  In  such  case  the  plaintiff  is  entitled  to 
lodgment  aaainst  the  defendant  as  to  whom 
be  states  and  proves  a  cause  of  action  as  thoub 
he  had  aned  nim  alone.  Comp.  Laws,  (  4901, 
sabd.  3. 

8.  The  improper  anion  of  several  causes  of 
action  is  waived  if  not  made  a  ground  (tf  de- 
murrer.   Comp.  Laws,  (  ^13. 
(Syllabua  by  tb^  Court) 

Appeal  from  drcnlt  comrt,  liDcolD  connty; 
Frank  R.  Aikens,  Judge. 

Actltm  by  H.  W.  Ross  against  W.  B.  Walt. 
B.  O.  Jacobs,  and  J.  F.  Ferguson.  There 
was  Judgment  for  d^endanta,  and  plaintiff 
appeals.  Reversed. 

Davla,  I^on  &  Gate^,  for  appellant  B,  O. 
Kennedy,  for  respondenta. 

KELLAM,  J.  It  wiU  be  difficult  to  make 
plain  the  predse  questtons  presented  by  this 
appeal  without  reproducing  the  complaint 
The  plaintiff,  who  Is  appellant  alleges:  "<!) 
That  on  or  about  the  22d  day  of  October, 
1889,  the  defendants  made  and  entered  into 
a  certain  obligation  to  and  with  the  plaintiff 
in  the  words  and  figures  following,  via.: 
'Whereas,  the  undersigned  W.  B.  Walt  did 
on  the  29th  day  of  September,  1888,  aiter 
into  a  contract  with  O.  P.  Flowers,  among 
other  things,  to  pay  the  said  Flowers  the 
sum  of  seven  hundred  (700)  dollars,  for  a 
certain  warehouse  at  Marlon  Junction,  Tur- 
ner county,  Dakota,  and  the  said  Flowers 
has  assigned  his  Interest  therein  to  H.  W. 
Ross,  Esq.,  of  Sioux  Falls,  Dakota;  and 
whereas,  the  said  Boss  claims  there  Is  a  bal- 
ance  stlU  due  upon  the  pnn:hase  price  of 
said  war^Quse,  and  claims  to  be  entitled  to 
the  possession  thereof  until  said  balance 
shall  be  paid:  Now,  therefore,  we,  the  under* 
signed,  W.  B.  Wait  as  principal,  and  B.  O. 
Jacobs  and  J.  F.  Ferguson,  as  sureties,  do 
hereby  undertake  and  promise  that  the  said 
Walt  shall  pay  or  cause  to  be  paid  to  tbe 
said  Boss  any  and  all  auma  that  maj  be 
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fonnd  to  be  due  or  owing  to  the  said  Flow- 
ers upon  the  contract  aforesaid,  and  any 
smn  that  the  said  Walt  may  be  adjudged  to 
pay  by  reason  thereof  to  the  said  H.  W. 
Rosa,  not  exceeding  the  sum  of  seren  hun- 
dred dollars,  (700.)  the  purchase  price  of  said 
warehouse.  In  witness  whereof  we  hare 
hereto  set  our  hands,  this  22d  day  of  October, 
A.  D.  1889.  W.  B.  Walt  B.  C.  Jacobs.  J. 
P.  Fei^ruson.'  (2)  That  by  the  terms  of  that 
portion  of  said  contract  between  said  Wait 
and  said  Flowers  referred  to  in  the  above 
obligation  the  said  Wait  bargained  for  and 
purchased  of  the  said  Flowers  the  warehouse 
mentioned  In  said  obligation,  and  promised 
and  agreed  with  said  Flowers  to  pay  him 
therefor  the  sum  of  seven  hundred  (700)  dol- 
lars, the  said  warehouse  to  be  delivered  to 
said  Walt  (payment  having  been  first  made 
therefor)  on  or  befwe  the  Ist  day  of  Febru- 
ary, 1889.  (3)  That  said  warehouse  was  slt^ 
uated  at  Marlon  Junction  In  (then)  Dakota 
T^Itory  upon  leased  land,  and  was  per- 
sonal property.  (4)  That  said  Wait  did  not 
pay  for  said  warehouse  according  to  the 
terms  of  said  agreement,  and  the  claim  and 
amount  due  therefor,  for  certain  good  and 
valuable  considerations  was,  in  writing,  as- 
signed and  transferred  by  said  Flowers  to 
the  plalntlfT,  whereupon  the  plaintiff  be- 
came, was,  and  still  Is  the  sole  owner  of  said 
claim.  (5)  That  afterwards,  to  wit,  on  said 
22d  day  of  October,  1890,  for  the  purpose  of 
obtaining  possession  of  said  warehouse,  and 
as  a  consideration  therefcnr,  the  defendant 
Walt,  together  with  the  defendants  Jacobs 
and  Ferguson,  made,  executed,  and  delivered 
to  the  plaintiff  the  obligation  aforesaid,  and 
thereupon  the  said  warehouse  was  delivered 
to  the  said  Walt,  and  he  became  the  owner, 
and  took  possession  thereof.  (6)  That  said 
Walt  has  not,  nor  have  the  other  defend- 
ants, nor  any  one  In  his  or  their  behalf,  paid 
the  mm  due  for  said  warehouse,  nor  any 
part  thereof,  although  repeated  demands  up- 
on each  and  all  of  said  defendants  have 
been  made,  but  there  is  now  due  therefor 
from  said  Wait  the  full  sum  of  seven  hun- 
dred dollars,  and  interest  from  said  1st  day 
of  February,  18S8.  And  by  reason  of  the 
premises  the  defendants  have  become  and 
are  liable  to  the  plaintiff  by  virtue  of  said 
obligation  for  said  sum  of  seven  hundred 
dollars  and  Interest  from  said  22d  day  of 
October,  1889."  The  defendants  answered, 
setting  up  affirmative  matter  in  defense, 
which  it  is  not  necessary  now  to  consider. 
Upon  the  trial  defendants*  connsel  objected 
to  the  introductitm  of  any  evidence  under 
the  complaint,  because  It  "does  not  state 
focts  sufficient  to  constitute  a  cause  of  ac- 
tion." This  objection  was  sustained,  and, 
no  amendment  to  the  complaint  being  of- 
fered, judgment  was  rendered  against  the 
plaintiff,  and  he  appeals. 

We  are  Of  the  opinion  that  the  complaint 
does  not  state  a  cause  of  action  against  the 
defendant!  In  the  written  obligation  aet  ont 


in  paragraph  1,  for  the  reason  that  no  de- 
fault is  alleged  or  shown.  By  that  obliga- 
tion the  defmdants  undertook,  not  nncon^ 
tlonally  to  pay  for  the  warehouse,  but  to 
pay  whatever  should  be  found  due  Flowen 
"npon  the  contract  aforesaid;"  that  Is,  up- 
on the  contract  already  referred  to  In  that 
writing,  a  oontract  theretofore  existing  be- 
tween Flowers  and  Wait;  and  such  sum 
was  not  to  exceed  "the  sum  of  seven  hun- 
dred dollars,  the  purchase  price  of  said 
warehouse."  It  is  not  shown  that  anything 
was  due  upon  that  contract  It  Is  not  al- 
leged that  defendants  were  In  default  la 
making  any  payment  which  they  had  un- 
dertaken to  make,  and,  consequently,  n* 
cause  of  action  Is  stated  against  them  cm 
such  written  obligation. 

We  think  that  paragraphs  2  and  4  do  state 
a  cause  of  action  against  defendant  Walt 
They  allege  that  he  agreed  to  pay  Flowen 
$700  for  the  warehouse,  on  or  before  the 
1st  day  of  February,  1889;  that  he  did  not 
do  so;  and  that  th&  claim  was  properly  as- 
signed to  the  plaintiff.  This  would  consti- 
tute a  cause  of  action  against  defendant 
Walt  in  favor  of  plaintiff.  If  npon  the  trial 
these  fftcts  were  proved,  the  plaintiff  In  tUs 
action  would  be  entitled  to  a  Judgment 
against  the  defendant  Wait  Gomp.  Laws, 
i  4901,  subd.  3.  Pearhaps  the  complaint  was 
demurrable  on  the  ground  of  an  Improper 
union  of  several  causes  of  action,  t»  wit,  an 
action  on  the  written  obligation  against  all 
the  defendants,  and  an  action  against  Walt 
on  his  promise  to  pay,  but  the  objectl<n 
was  waived  by  not  demurring  on  that 
ground.  It  appearing  to  us  that  the  com- 
plaint does  state  a  cause  of  action  against 
defendant  Walt,  we  hold  that  it  was  error 
to  refuse  to  receive  evidence  xm6&e  it,  and 
for  that  reason  the  Jodgment  appealed  from 
must  be  reversed. 

It  was  urged  upon  the  argument  that  it 
we  should  hold  the  complaint  good  we  should 
go  further,  and  express  an  opinion  as  to 
whether,  in  the  cause  of  action  based  upon 
the  writing  set  out  In  paragraph  1  of  the 
complaint  the  defendants  would  be  entitled 
to  show  the  condition  of  the  Indebtedness 
between  Flowers  and  Walt  on  the  contract 
referred  to  in  said  writing,  Tbe  theory  of 
the  writing,  the  reason  for  making  It  and 
Its  purpose  would  seem  to  be  apparent  on 
its  face.  It  recites  that  Flowers  had  sold 
the  warehouse  to  Wait  for  $700,  to  be  suli- 
sequently  paid;  that  Ross,  the  assignee  of 
Flowers'  interest  In  It,  claimed  that  there 
was  still  a  balance  of  the  ¥700  unpaid.  The 
makers  of  the  writing  then  undertake  to 
pay  Ross  whatever  might  be  found  to  be 
due  Flowers  on  the  former  contract,  not  ex- 
ceeding the  purchase  price  of  the  warehouse. 
Unaided  and  uninfluenced  by  any  facts  out- 
side the  writing  Itself,  the  inference  would 
seem  *  to  be  that  between  Ross  and  Wait 
there  was  a  dispute  as  to  what  amount,  If 
any.  was  sdU  due  on  the  purchase  of  tb« 
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warehouse;  that  Ron  claimed  pouewlon  on 
account  of  an  unpaid  balance,  and  that  such 
balance  would  depend  upon  a  Mttlement  be- 
tween Flowera  and  Walt  under  th^  contract, 
which  bu^ided  not  only  tba  sale  of  the  ware- 
bonse,  but  the  MiwiHng  of  grain  and  hogs; 
and  that  wluterer  was  atUl  due  on  the  ware- 
house after  sodi  settlemukt,  up  to  ttie  fan 
amount  of  the  pnndiase  i^ce,  the  defend- 
ants would  pay  to  Ross.  We  malce  these 
lattw  suggestions  rather  as  an  Intlmatlfm  of 
oar  ImpresslMis  than  as  an  exi««s8lon  of 
an  opinion,  and  we  do  It  at  the  express 
solicitation  ot  coonsd  vpan.  argument  We 
cannot  well  go  farther  without  anticipating 
qaesttouB  not  yet  folly  vnaeataA.  The  jndg- 
ment  la  reversed,  and  the  cause  remanded 
(tor  tarOux  proceedbics  according  to  law. 


GTTILD  T.  FIRST  NAT.  BANK  OF  DEAD^ 

WOOD. 

(Supreme  Court  of  Sooth  Dakota.   Jan.  24, 
1894.) 

IimcREST— Ratb  —  Stipulation  of  Fabtibs— Na- 
tional Banks  —  Aotiok  to  Keootbr  Illboai. 
IsTBaBBT  Paid  —  Plbadikos  —  Cohstitotiohai. 
Law. 

1.  A  territorial  law  In  taree  In  osrtahi  coun- 
ties of  the  late  territory  of  Dakota,  which  pro- 
vided that  In  those  counties  "ft  shall  be  lawful 
to  take,  receiTe,  retain  and  contract  for  any 
rate  [of  Interest]  agreed  on  between  the  par- 
lies," allowed  and  fixed  the  rate  of  lnta«st  by 
law  In  such  coontles  or  district,  within  the 
meaning  of  section  5197,  Rev.  St  U.  S.,  which 
proTides  that  "any  association  may  take,  re- 
ctlve,  reserve  and  cbane  on  any  iMn  •  •  * 
interest  allowed  by  the  laws  of  the  state,  terri- 
tory or  district  where  the  bank  is  located." 

2.  From  February,  1881,  when  tald  territo- 
rial law  was  mac  ted,  until  Julr  1.  1887,  when 
the  same  was  repealed,  it  was  lawful  for  terri- 
torial and  private  banks  and  individuals  to  take, 
receive,  retain,  and  contract  for  any  rate  of  ia- 
terest  agreed  en  between  the  parties,  within 
the  counties  named  In  the  act,  when  there  was 
nn  express  contract  in  writing  fixing  the  rate. 
Therefore,  it  was  lawful  for  a  national  bank, 
in  those  conntifla,  to  contract  in  writing  for  any 
rate  of  int«reat  agreed  on  between  the  parties. 

3.  Under  the  general  law  relating  to  inter- 
est In  force  in  the  territory  after  Ju^  1.  18S7, 
territorial  and  private  banks  and  indtviduals 
were  allowed  to  take,  recdve,  retain,  and  con- 
tract for  interest  at  the  rate  of  12  per  cent,  per 
annnm,  and  national  banks  were  therefore  al- 
lowed to  take,  lecetve,  and  retain  Interest  paid  at 
the  same  rate:  and  it  was  not  unlawful  for 
such  national  banks,  under  the  national  bank- 
ing act,  to  take,  receive,  and  retain  interest  paid 
at  the  rate  of  12  per  centum  per  annum.  In  the 
absence  of  an  express  contract  in  writing  thor^ 
for. 

4.  A  complaint  that  alleees  that  the  de- 
fendant "knowiDgly  and  nsnrioasly  charged,  took, 
received,  and  reserved  from  plaintiff,  and  that 
plaintlfl  paid  to  defendant,  for  Interest,  •  *  * 
Being  at  the  rate  of  24  ptf  centum  pa:  annum." 
giving  time,  amount,  etc,  states  facts  sufficient 
to  constitute  a  good  cause  of  action  for  the  re- 
covery of  such  alleged  Illegal  interest,  aud« 
the  national  banking  act. 

5.  Under  section  1861.  Rev.  St.  U.  S.,  one 
of  the  sections  of  the  organic  act  of  the  terri- 
to>T  of  I^kota.  which  provides  "that  the  legis- 
lative power  of  the  territory  shall  extend  to  all 
rightful  suhlsctB  ci  lei^Ulatwn,  not  inconsistsnt 


with  the  constitution  and  laws  of  the  United 
States,"  the  territorial  legislature  was  vested 
with  general  legislative  power,  restricted  only 
as  pi^crtbed  In  the  act,  and  anhject  to  the  pow- 
er of  congress  to  dlsaivrove  Its  acts. 

6.  The  act  of  congress  approved  July  80, 
1886,  providing  that  ^'the  legislatnree  of  the 
territoriM  of  the  United  States  shall  not  pass 
special  or  local  laws  *  *  *  regulating  the  in- 
terest on  money,"  was  not  retroactive,  out  was 
applicable  only  to  acts  thereafter  passed  by  a 
temtorial  le^slature,  and  did  not  nave  the  ef- 
fect to  invalidate  the  then  existing  interest  law 
In  the  counties  mentioned  In  the  provisions  of 
the  act  of  1881. 

7.  The  passage  of  the  law  of  1881  by  the 
territorial  le^slature,  which  provided  far  a  difr 
ferent  rate  of  interest  in  certain  counties  of  the 
twritory  from  that  allowed  In  other  parts  of  the 
territory,  was  a  valid  exercise  of  the  legislative 
power,  and  was  not  in  conflict  with  the  oi^eanic 
act,  or  the  constitution  of  the  United  States. 

8.  A  law  changing  the  rate  of  interest  which 
can  lawfully  be  taken,  by  reducing  such  rate, 
does  not  affect  express  contracts  in  writing  for 
interest  at  the  higher  rate,  made  when  the  law 
allowing  the  hi^er  rate  was  in  fbrce,  when 
such  contract  spedfically  provides  that  the  in- 
terest, at  the  rate  specified  in  the  contract,  shall 
be  payable  from  the  date  of  the  contract  until 
the  same  Is  paid. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Lawrence  coun- 
ty; CliarlM  M.  Thomas,  Judge. 

Action  by  Alice  M.  Guild,  administratrix 
of  the  estate  of  John  Oolid,  deceased,  against 
the  First  National  Bank  of  Deadwood,  to 
recover  Illegal  Intwest  paid.  There  was 
Judgmoit  for  itolnQg,  and  defendant  ap- 
peals. Modified. 

Moody  &  Waahabaugfa  and  Martin  ft  ISai- 
son,  for  appellant  Van  A  miwm  and 
W.  R.  Steele^  tor  reqKmdent 

OORSON,  P.  J.  This  was  an  action  orlg^ 
InaUy  commenced  toy  John  Guild,  nndw  the 
proTlstona  of  section  BIOS,  Rev.  St  U.  S.,  gen- 
ertmy  known  as  the  "National  Banking  Iaw," 
to  recover  iit  the  defendant,  a  national  bank 
of  the  United  States,  organized  undo-  the 
national  banking  law,  and  doing  bualnesa 
at  the  dty  of  Deadwood,  Lawrence  county. 
In  the  now  state  of  South  Dakota,  the 
amount  of  Illegal  Intwest  alleged  to  hare 
been  charged  and  received  hy  said  defendant 
upon  promissory  notes,  OTOrdrafts,  and 
monthly  balances.  In  transactions  between 
said  plaintiff  and  said  defendant,  between 
April  30,  1886,  and  November  SO,  1887.  The 
complaint  contains  29  causes  of  action,  to 
each  of  which  the  defendant  Interposed  a 
separate  demurrer.  The  demurrers  were  all 
and  severally  overruled  by  the  court,  and 
leave  given  to  answer  oy«.  The  defendant 
declintug  to  answer.  Judgment  was  rendered 
in  favor  of  the  present  plalntlfF,  who,  upon 
the  death  of  said  John  Guild,  was  substituted 
as  plaintiff,  for  the  sum  of  $4,338.29.  From 
this  Judgment  the  defendant  has  appealed. 

The  only  question  presented  for  our  de- 
cision upon  this  appeal  Is,  do  the  facts  stat- 
ed In  the  several  causes  of  action  cmutltato 
a  cause  of  action,  uptu  which  p'p*Titiff  waa 
entitled  to  recover? 

Digitized  by  Google 


500 


NORTHWESTEBK  BEPOBTEB.  Vol.  57. 


(B.  D. 


Tbe  complaint  may  jwopcrly  be  divided  Into 
two  parts.  The  first  9  causes  of  action  arc 
alleged  to  have  arisen  for  Illegal  Intorest 
taken  upon  promlssorr  notes  executed  by  the 
Idalntiff  to  the  bonk,  In  which  the  Into-est 
was  agreed  to  be  paid.  In  writing,  and  was 
specified  In  tbe  notes.  In  the  last  20  canaes 
of  action  the  alleged  illegal  Interest  was 
charged  and  reoelred  by  the  bank  on  orer^ 
drafts,  etc.,  wltboat  any  ajjreement  In  wrft- 
tas  for  the  payment  of  Interest  The  eighth 
and  ninth  causes  of  action  will  be  consldaed 
Kparat^,  for  reasons  which  will  ha*eln- 
after  be  stated.  The  first  paragraph  of  the 
eomplaint  la  as  follows:  "That  tbe  d^ead- 
9Mt  Is  now,  and  was  before  and  during  all 
the  times  hereafter  mentioned,  a  national 
banking  association  organized  under  the  pro- 
Tldona  of  tltte  6a  (tf  the  Berlsed  Statutes 
of  the  Ihilted  States,  and  acts  amendatory 
tbereof,  and  aetnally  engaged  In  the  transac- 
tfon  of  boalness  aa  audi  In  the  ct^  of  Dead- 
wood,  Lawrence  connty,  D.  T.,  and  tbat  the 
plaintiff,  during  all  the  times  hereinafter 
mentioned,  was  a  cnstomw  of  said  defud- 
ant;  having  an  open  cnirent  account  with 
the  defendant  In  the  comse  of  bnalness  usual 
between  banks  and  their  cnatomers,  compris- 
faig  depoBlte  made  by  plaintiff  with  defend- 
airt,  checks  drawn  by  or  In  the  name  of 
plaintiff  upon  defoidant,  and  loans  made  by 
defendant  to  plaintiff,  some  of  said  loans  be- 
ing of  moneys  advanced  directly  to  plaintiff, 
while  others  were  In  the  form  usually  known 
and  designated  by  and  between  banks  and 
their  eostomsn  aa  'overdrafts,'— that  la  to 
say,  amounte  drawn  by  plaintiff  from  time  to 
time,  by  checks  or  drafts  nptm  defendant,  In 
ezcras  of  the  current  balance  to  idalnttff*fl 
credit  In  his  aooomit  with  defakdant,— whldi 
saUl  diecdca  and  drafts,  aa  tiie  same  were 
presented  for  payment,  were  paid  by  de- 
fmdant,  and  charged  to  the  account  of  plalnr 
tiff,  the  amount  of  such  excess  being  kNUied 
and  advanced  tat  the  purpose  hf  defendant 
to  plaintiff.  That  for  some  of  the  loans  made 
by  defendant  to  phUntlff,  whether  In  the 
form  of  overdrafto  w  otherwise,  the  plaintiff, 
from  time  to  time,  executed  and  delivered  to 
defendant  his  iffomlsaory  notes,  In  writlnir. 
bearing  Interest  as  therein  provided,  and  as 
hereinafter  set  forth,  in  paragraphs  2  to  10 
bicluslve,  comprising  the  first  nine  causes 
of  action  herein,  while  in  ottitt  Instancea  the 
Indebtedness  of  plaintiff  to  defendant  on  ac- 
count of  said  overdrafts  remained  in  open 
account  upon  the  books  of  defendant;  and 
the  defendant,  from  month  lo  month,  and 
at  the  expiration  of  each  calendar  month, 
computed  and  charged  to  plaintiff  the  Inter- 
est upon  such  overdrafto  for  the  preceding 
calendar  month,  as  herehiafter  particularly 
set  forth  in  paragraphs  11  to  24,  Indtislve, 
«emprl8iug  the  last  nineteen  causes  of  acUoa 
herein.  And  the  idalntlff  prays  that  the 
foregoing  allegations  may  be  taken  a«,  and 
he  hereby  mokes  them  a  part  of,  the  allega- 
tions of  facts  constituting  each  of  the  several 


causes  of  action  hereinafter  steted,  with  like 
effect  as  If  repeated  in  connection  with  each, 
respectlvdy."  We  ahoB  insert  this  paragrat^ 
of  the  complaint,  mly,  as  it  folly  explains  tbe 
character  of  tbe  transaction  between  tbe  par- 
ties, and  Buffldentty  shows  the  nature  of  tbe 
ssmral  eanses  of  action,  except  that  tiie  rate 
ot  Intont  specified  in  the  notes  in  the  first 
seven  causes  of  action  was  at  the  rate  of  18 
per  cent  p»  annnm;  in  the  tS^fb  and 
ninth  canaes  of  action,  12  per  cent  per  an- 
num; and  in  the  20  remaining  causes  of  se- 
tioa  the  Interest  alleged  to  have  been  charged 
and  received  was  at  the  rate  (tf  24  per  cent 
per  snnom. 

The  learned  counsel  for  the  appelant  COB- 
tend  that  In  the  eoionty  of  Lawrence^  and  tn 
all  the  Black  HUls  conntiea,  from  February, 
18S1,  to  July,  1887,  It  was  lawful  for  a  na- 
tional bank  to  charge  and  receive  any  rate 
of  Interest  that  might  be  agreed  up<m  be- 
tween Itself  and  cnatomcn,  and  that  after 
July  1,  1887,  it  was  lawful  for  such  bank  to 
charge  and  receive  12  per  erait  per  annnm. 
The  learned  counad  for  the  respondent  con- 
tend that  the  law  In  fwce  In  lAwrence  coun- 
ty flrom  1881  to  1887  innvlded  no  rate  of  in- 
toest,  but  permitted  parties  to  charge  and 
receive  such  rate  as  Ihey  might  agree  on, 
and  that  a  national  bank  doing  business  In 
that  county  waa  not  permitted  to  ehorse 
more  than  at  the  rate  <tf  7  per  cent  per  an- 
num. And  they  further  Insist  that,  since 
July  1,  1887,  no  rate  of  Intarest  has  been 
provided  1^  law,  and  hence  not  more  than  7 
per  cent  could  be  diarged  and  recdved  by 
a  national  bank. 

The  section  of  the  banking  act  applicable 
to  this  ease  Is  section  »lf»7.  Bev.  St  IT.  a. 
which  reads  as  follows:  **Any  aasodation 
may  take,  receive,  reserve  and  charge  on 
any  loan  or  discount  mode,  or  upon  any 
note,  bill  ot  exchange  oe  other  evidence  of 
debt,  Interest  at  the  rate  allowed  by  tbe 
laws  of  the  stale,  territory  or  district  where 
the  bank  im  located,  and  no  mwe.  except 
that  where  by  the  laws  of  KOy  state  a  dlf- 
teraxt  rate  la  limited  for  banks  of  issue  or- 
ganised under  state  laws,  the  rate  so  lim- 
ited shall  be  allowed  for  assodatlons  organ- 
iaed  or  existing  in  any  audi  state  under  tills 
tltia  When  no  rate  Is  fixed  by  the  laws  of 
the  state,  or  territory,  or  district,  the  bank 
may  take,  receive,  reserve  or  charge  a  rate 
not  exceeding  seven  per  <%ntnm  and  such 
Interest  may  be  token  in  advance,  redumlns 
the  days  from  which  the  note,  bill  or  other 
evidence  has  to  run.  And  the  purchase,  dis- 
count or  aale  of  a  bona  fide  bill  of  excbauKe, 
payable  at  another  jdace  than  the  place  of 
such  purchase,  discount  or  sale,  at  not  more 
than  the  current  rate  of  exchange  for  sigUt 
drafts  In  addition  to  the  Intereat,  shall  not 
be  considered  as  taking  or  receiving  a  great- 
er rate  of  Interest"  In  February,  18S1.  the 
legislature  of  the  territory  of  Da^>ta  poseeU 
an  act,  being  chapter  SI,  Sees.  Lawa  1881. 
which  reeds  as  foUows:  "Section  1088  of 
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chapter  three,  title  four.  In  part  fonr  «f  cU- 
TWon  third  of  the  CItU  Code,  entitled,  'Loon 
at  Moaef,'  Lb  hereby  amended  bf  addlnc  to 
paragntph  one  there<tf  the  foUowlns:  'Bx- 
e^t  In  the  comities  of  liawience,  POBiibic- 
ton.  Caster,  Mandan  and  Forajthe.  wherem 
it  shall  be  lawful  to  take,  receive,  ret^  and 
contract  for  any  rate  agreed  on  between  the 
parties.'  ^  Sectltm  llOO  of  the  same  chap- 
ter ia  haehy  repealed  In  the  counties  of 
Tjawrence,  Pennington,  Gnater,  Mandan  and 
PwayUie.  (8)  This  act  shall  take  effect  and 
be  enforced  from  and  after  its  paaaage  and 
approraL"  The  eCTect  of  act  was  to 
amend  section  1008  of  the  Code  of  1S87  as 
to  the  counties  therein  named,  and  the  sec- 
tion, as  amended,  reads  as  follows:  "Sea 
1008.  Highest  Bate,  Twelve.  The  hCgheat 
rate  of  interest  which  it  shall  be  lawful  for 
any  penon  to  take,  receive,  retain,  or  con- 
tract for  in  this  territory,  shall  be  12  per 
cent  per  annum,  and  at  the  same  rate  for  a 
«b(»ter  tlme^  (amended)  except  In  the  coun- 
tlea  of  Lawrence,  Pennington,  Cnster,  Man- 
dan and  Forsythe,  wherein  It  shall  tw  law- 
ful to  take,  receive,  retain  and  contract  for 
any  rate  agreed  on  between  the  parties." 
In  1887  the  act  of  1881  was  repealed,  and 
the  change  in  the  law  took  effect  July  1, 
1887. 

The  first  question  pmented  Is,  what  is  the 
troe  construction  of  the  terms  "allow"  and 
"fixed,"  as  used  In  the  section  defining  the 
rate  of  Interest  national  banks  may  charge 
DDder  the  national  banking  act  It  will  be 
noticed  that  br  the  first  clause  of  section 
6107  it  ts  provided,  "Any  association  may 
take  •  •  •  Interest  at  the  rate  allowed  by 
the  laws  of  the  state,  t^rltory  or  district 
where  tiie  bank  Is  located,"  and  that  by  the 
second  clatue  It  is  provided  that,  "When  no 
rate  Is  fixed  by  the  laws  of  Uie  state  or 
territory,  or  district,  the  bank  may  take 
*  *  *  a  rate  not  exceeding  seven  per  cen- 
tnm."  And  It  will  be  further  noticed  that 
ander  the  law  as  It  existed  in  the  Blaclc 
Hills  counties  from  1881  to  July,  1887.  par- 
ties, Including  all  corporations  and  state 
banks,  were  allowed  "to  take,  receive,  retain 
and  contract  for  any  rate  agreed  upon  be- 
tween the  parties."  In  construing  the  Ian- 
gnage  used  In  the  section  under  consldera- 
tioD,  it  will  be  wen  to  notice  the  object  and 
purpose  of  the  national  banking  act  This 
Is  very  clearly  stated  by  Mr.  Justice  Strong 
In  Tierany  v.  Bank,  18  WalL  400,  whlc^  was 
an  action,  like  the  present  one,  to  recover 
alleged  Illegal  Interest  taken  1^  a  national 
bank.  The  learned  judge  says:  "It  cannot 
be  doubted,  In  view  of  the  purpose  of  con- 
gress in  providing  for  the  organisation  of  na- 
tional banking  associations,  that  it  was  in- 
tended to  give  them  a  firm  footing  In  the  dif- 
ferent states  where  they  might  be  located. 
It  was  expected  they  would  come  Into  compe- 
tition with  state  baioks,  and  It  was  intended 
to  give  tbem  at  least  equal  advantages  In 
such  competition.   In  order  to  accomplish 


this,  they  were  empowered  to  receive  Inter- 
est at  the  same  rates,  whatever  those  rates 
might  be,  which  were  allowed  to  similar 
Btete  Institutions."  Further  on  in  the  opla- 
lon  the  learned  Judge  says:  "National  banks 
have  been  national  favorites.  They  weie  es- 
tablished for  the  purpose,  in  part,  of  provid- 
ing a  currency  fw  the  whole  country,  and  In 
fttct  to  create  a  market  tor  the  loans  of  the 
general  government  It  could  not  have  beea 
intended,  therefore,  to  expose  them  to  the 
hazard  of  unfriendly  legislation  by  the  states 
or  to  ruinous  competition  with  state  banks." 
With  this  view  of  the  purpose  of  the  na<> 
Uonal  congress  In  establlahlns  the  national 
banking  system,  It  must  have  been  Its  pur- 
pose and  Intention  to  allow  national  banks 
to  charge  and  receive  as  high  a  rate  of  In- 
terest as  the  state  banks  or  private  banks 
woe  allowed  to  take  and  receive.  It  wlU 
not  be  questioned,  we  apprehend,  that  under 
the  territorial  law.  as  amended,  territorial  or 
private  banlu  were  allowed,  as  well  as  In- 
dividuals and  corporatlonB,  "to  take,  receive, 
retain  and  contract  for  any  rate  agreed  om 
between  the  partl€B."  Tliie  b^g  so,  nation- 
al banks  were,  under  that  clause,  allowed  to 
take  and  receive  any  rate  of  taterest  agreed 
on  between  them  and  their  customers.  But 
it  is  contended  that  the  term  "fixed"  is  more 
restrictive,  and  many  definitions  were  fur- 
nished by  the  counsel  f(»-  the  respondent  to 
Busteln  this  view;  and  they  contend  no  rate 
is  fixed,  when  parties  are  permitted  to  charge 
any  rate  "agreed  on."  But  it  seems  to  us 
the  term  "fixed,"  as  used  in  the  section,  must 
be  construed  as  substentlally  a  repetition  of 
the  term  "allowed."  It  would  certainly  be 
an  unwarranted  construction  to  hold  that 
congress.  In  one  clause.  Intended  to  give  na- 
tional banks  aU  the  advanteges  of  state  and 
iH^vate  banks,  and  in  the  next  clause  to  vir- 
tually deprive  them  of  such  advantages.  The 
term  "fixed,"  as  used  In  that  sectlrat,  evld«it- 
ly  means  "provided  1^  law,"  "allowed  by 
law,"  "settied  or  estebUsfaed  by  law;"  and 
the  tenn  "allowed."  in  the  first  clause,  and 
the  term  "fixed"  In  the  second  t^ause,  were 
used  In  the  national  banking  act  in  substan- 
tially the  same  sense.  This  seems  to  be  the 
view  taken  by  the  supreme  court  of  Califor- 
nia. In  Hinds  v.  Marmolego,  60  Oal.  229; 
that  court  says:  "Beading  the  entire  section, 
and  considering  the  two  clauses  together,  as 
they  must  be  considered,  we  are  of  the  opinr 
Ion  that  the  word  'fixed,'  used  In  the  last 
clause,  is  used  In  the  same  sense  as  the  word 
'allowed,'  In  the  first  dause,  and  that  by  the 
words,  'the  laws  of  the  state  or  territory,'  Is 
meant  statute  laws.  In  other  words,  that 
the  true  interpretation  of  the  act  of  congress 
Is  that  in  those  states  and  territories  having 
no  statute  upon  the  subject  of  interest  tbe 
national  banks  are  allowed  a  rate  not  ex- 
ceeding seven  per  centum,  while  In  those 
states  and  territories  having  a  statute  upc» 
the  subject  they  are  authorised  to  charge 
and  receive  Interest  at  the  rate  allowed 
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other  banks  and  tndlvlduala.  From  this 
view  it  follows  that  inasmncb  as  we  have  In 
Caltfomla  a  statute  (avU  Code,  S  191^  pro- 
viding 'that  parties  may  agree,  in  writing, 
for  the  payment  of  any  -rate  of  interest,  and 
it  shall  be  allowed  according  to  the  terms 
of  the  agreement  until  the  entry  of  Judg- 
ment,* the  national  banks  are  also  allowed  to 
charge  and  receive  snc^  rates  of  Interest  as 
may  be  agreed  on.  We  do  not  find  any  of 
the  authorities  dted  by  either  of  the  parties 
to  this  controversy  directly  In  point,  but 
think  the  views  here  expressed  find  support 
in  the  case  of  Tiffany  v.  Bank,  16  Wall.  409, 
and  are  not  in  conflict  with  the  decision  in 
Johnson  v.  Bank,  74  N.  T.  329."  The  same 
view  of  the  section  of  the  banking  act  under 
consideration  was  taken  by  the  supreme 
court  of  Texas  In  Bank  v.  Bmhn,  64  Tex. 
571.  In  that  case  the  court  says;  "The  im- 
portant question  in  this  case  arises  upon  the 
defense  of  uswry,  pleaded  in  bar  of  a  portion 
of  the  plaintiff's  demand.  Tliat  question  is, 
could  a  national  bank  located  In  Texas  con- 
tract to  receive  two  per  cent  per  month  in- 
terest on  a  note  executed  March  26,  1S747 
Under  our  constitution  and  statutes  then  In 
force,  eight  i>er  centum  per  annum  was  to 
be  t^en,  recovered,  and  allowed,  when  the 
rate  of  Interest  was  not  specified,  (Pasch. 
Dig.  art  3940;)  but  parties  might  contract 
for  any  rate  of  Int^est  upon  which  they 
might  agree,  aU  usury  laws  having  been  abol- 
ished by  the  constitution  of  1869,  (article  12, 
I  44.)"  And  the  court  condudes  Its  aUe 
opinion  as  follows:  "To  hold  that  no  more 
than  seven  per  cent  could  be  charged  upon 
the  note  Is  to  say  that  &t  the  time  It  was 
executed,  we  bad  no  law  In  Texas  regulating 
the  subject  of  Interest  and  providing  for  Its 
allowance,  upon  contracts  of  this  character, 
which  was  not  the  case.  In  (Aort  can  it  be 
said  that  a  national  l»nk  Is  permitted  to 
contract  for  interest  at  a  rate  allowed  by  the 
law  of  a  state,  when  It  cannot  charge  two 
per  cent,  thoiigh  that  rate  Is  authorized  by 
such  taws?  We  think  these  banks  are  on  a 
footing  with  other  banks,  and  that  they  may 
contract  toe  the  highest  rate  fixed  or  allowed 
by  the  statutes  of  the  state,  and  that  this  Is 
the  meaning  of  the  thirtieth  section  of  the 
national  banking  act.  This  same  question 
was  decided  by  the  supreme  court  of  Cali- 
fornia in  accordance  with  the  conclusions  of 
this  opinion.  Hinds  v.  Marmolego,  60  OaL 
229.  We  think  the  district  Judge  erred  in 
charging  the  Jury  that  the  note  sued  on  was 
tainted  with  usury,  and  for  this  error  the  Judg- 
ment must  be  reversed,  and  the  cause  remand- 
ed." We  have  quoted  quite  largely  from 
those  opinions,  as  they  are  directly  In  point 
—the  laws  of  both  states  upon  the  subject 
of  interest  being  almost  identical  with  the 
law  in  force  in  the  Black  Hills  counties  from 
1681  to  July  1887,— and  also  because  of  the 
learning  and  ability  of  those  courts.  And 
this  seems  to  have  been  the  view  (tf  the  Unit- 
ed States  district  court  of  Mlsslsstpplt  hi  de- 


ciding the  recent  case  of  Tlmberlake  v.  Bank, 
43  Fed.  231.  The  court  In  that  case,  says: 
"The  national  bank  law  Is  a  law  unto  itself, 
whicb  congress  had  the  power  to  enact;  and, 
in  express  terms,  it  allowed  the  banks  organ- 
ised and  doing  business  under  Its  provlBiona 
to  take  and  receive  the  behest  rate  of  inter- 
est allowed  by  the  state  In  which  they  are 
located  and  doing  business.  ThB  rate  of  in- 
terest allowed  by  the  law  of  this  state  Is  6 
per  cent  per  annum,  but  10  per  cent  per 
annum  may  Ik  contracted  for  In  writing. 
«  *  *  Oongress,  in  the  act  did  not  adopt 
the  state  law  upon  the  question  of  usury, 
fnrttier  than  to  adopt  the  rate  of  interest  al- 
lowed by  the  law  of  the  state;  and  10  per 
cesit.  per  annum  is  the  higliest  rate  of  In- 
terest allowed  by  the  statute  of  this  state 
when  the  contract  is  made  In  writing,  and  6 
per  cent  when  it  la  not"  See  Wltef  t.  Star* 
buck.  44  md.  298;  Newell  r.  Bank,  12  Bnah. 
67. 

The  authority  mainly  relied  <m  by  counsel 
for  respondent  in  suppwt  of  tbdr  contentlou. 
Is  the  case  of  Johnson  v.  Bank,  74  N.  Y.  329. 
and  the  same  case  taken  by  writ  of  error 
to  the  supreme  court  of  tbe  United  States, 
and  reported  und^  the  title  of  Bank  v.  John- 
son, 104  U.  &  271.  We  have  glv^  these  two 
dedsions  very  careful  consideration,  but  we 
are  unable  to  discover  their  applicability  to 
the  case  at  bar.  It  seems  to  us  that  the  ques- 
tion presented  in  that  case  for  decision  was 
an  entirely  different  one  from  the  one  pre- 
semted  in  the  case  at  bar.  The  highest  rate 
of  intn^st  established  by  law  in  New  Yotk. 
was  7  p^  centum  pes  annum,  and  no  pn>- 
vislon  was  made  by  law  tor  taking  any  high- 
er rate,  by  agreem^t  of  parties  or  otherwise. 
The  interest  was  absolutdy  fixed  and  limit- 
ed by  law  to  a  rate  not  exceeding  7  per 
cent.  A  national  bank  In  that  state  took  and 
received  Interest  at  tbe  rate  of  12  per  c^t. 
but  claimed  It  was  taken  not  as  interest  but 
as  discount  on  the  purchase  of  business  pa- 
par.  The  court  of  appeals  of  New  York,  and 
the  supreme  court  of  the  United  States,  h^d 
that  under  the  national  banking  act  dis- 
counting paper  was  one  of  its  forms  of  loan- 
ing money,  and,  the  rate  of  such  loans  being 
limited  by  the  laws  of  the  state  of  New  York, 
the  bank  could  not  take  interest  in  excess  of 
that  limit.  Therefore,  the  taking  by  the 
bank  of  12  per  cent  was  unlawfuL  Tbe 
supreme  court  of  Oalifomla,  as  will  be  no- 
ticed, does  not  regard  the  Johnson  Case,  as 
decided  by  the  court  of  appeals  of  New  York, 
as  in  conflict  with  its  decisions;  and  tbe  su- 
preme court  of  Texas,  In  tbe  case  dted, 
makes  no  mention  of  that  case,  or  the  ded- 
slon  in  the  same  case  on  writ  of  error  in  the 
supreme  court  of  the  United  Stetes,  although 
that  decision  was  made  a  number  ot  years 
prior  to  the  Texas  dedsimL  Therefore,  If 
these  decisions  In  the  Johnson  Case  support 
the  views  of  respondent.  It  is  somewhat  re- 
markable tiiat  that  fftct  was  not  dlsoovered 
by  eithw  of  those  courts.  We  are  of  th« 
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nlnlon,  thertfore,  that  the  law  proTtding 
nat  "It  shall  be  lawful  to  take,  recelTe,  re- 
tain and  contract  for  any  rate  [of  intvest] 
■greed  on  between  the  parties"  does  allow 
ad  fix  the  rate  of  Interest  within  the  dla- 
trlct,  within  the  meaning  of  the  bonking  act, 
and  that  the  defendant  bank  was  author- 
bed  to  contract  for  and  x«celTe  any  rate  of 
tait^^t  agreed  on  between  It  and  the  plalu- 
tUTa  intestate  in  Lawrence  county*  that  be- 
bg  one  of  those  coontieB  spedfled  In  the  ter- 
rttnrlal  act  of  18SL  Those  seven  causes  of 
action  are  all  based  upon  promissory  notes, 
tn  which  the  rate  of  interest  was  agreed  on, 
and  specified  to  be  paid,  in  writing;  and  all 
the  causes  of  acthm  are  alleged  to  have  oc- 
curred priw  to  July  X  18S7,  when  the  terri- 
toiial  law  of  1881  was  repealed.  This  being 
so^  it  follows  that  the  demurrer  to  the  first 
mtroi  causes  of  action  should  hare  been  sus- 
tained. 

In  the  ^hth  and  ninth  causes  of  action 
the  interest  alleged  to  have  beea  paid  was 
paid  on  a  promissory  note,  subsequent  to 
Jnly  It  1887,  at  fbe  rate  of  12  per  cent  per 
annum,  though  it  was  agreed  on  and  speci- 
fied In  the  note  executed  prior  to  July  1, 
1887,  to  be  at  the  rate  oC  18  per  cent  per 
annum.  It  is  alleged  In  these  two  causes  of 
action  that  the  promissory  note  on  which  In- 
twest  at  the  rate  of  12  per  cent  per  annum 
was  taken,  received,  reserved,  and  retained 
hy  the  defendant  was  executed  on  the  21st 
day  of  July,  1886,  and  was  given  for  the  som 
at  $1,000,  "with  interest  at  the  rate  of  one 
and  <me-half  per  cent  per  month  from  the 
date  fhoKof  until  paid."  This  note,  and  the 
cx]H«S8  contract  in  writing  for  the  payment 
at  the  interest  at  the  rate  specified,  were  le- 
gal and  valid  when  made;  and  the  repeal  of 
the  law  under  which  they  were  made  did 
■ot  affect  the  validity  of  the  note,  or  the 
contract  for  the  Interest  at  the  rate  specified, 
or  render  the  note  or  the  contract  for  the 
payment  of  Interest  at  the  rate  qtedfled  In* 
ToUd.  A  law  changing  the  rate  of  Interest 
whidk  can  lawfully  be  taken,  by  reducing 
the  rate,  does  not  affect  express  contracte  in 
writing  for  Interest  at  the  higher  rate,  made 
while  the  law  allowing  the  higher  rate  was 
hi  force,  when  such  contract  spedflcally  pro- 
vides that  the  Intereit  at  the  rate  specified  In 
the  contract  shall  be  payable  from  the  date 
of  the  ctmtract  until  the  same  Is  paid.  This 
doctrine  seems  to  be  well  settled.  In  Taylor 
V.  Wing,  84  N.  T.  471,  the  court  of  appeals 
mt  New  York  says:  *1n  each  of  plaintiff's 
BMMrtgages  It  was  expressly  stipulated  that 
the  principal  sum  should  bear  Interest  at  the 
nte  of  seven  per  cent  until  It  was  paid.  It 
is  admitted  that  there  was  no  error,  notwith- 
standing Qie  statute  subsequently  passed,  re- 
dncine  the  rate  of  interest  to  six  per  cent.,  In 
allowing  the  plaintiff's  Interest  at  seven  per 
cart.,  as  stipulated,  nntH  the  date  of  the  de- 
deion  of  the  case."  11  Amer.  A  Eng.  Enc.  Law. 
p.  413.  Such  being  the  law,  it  was  not  unlawful 
Ur  the  def«idant  to  take,  receive,  reserve, 


and  retain  intravst  on  tbe  note  set  oat  In  the 
pleadings  at  the  rate  of  12  per  cent  per  an- 
num; and,  indeed,  the  defendant  could  have 
lawfiilly  tak^  and  retained  Intwest  at  th^ 
rate  of  1%  per  cent  per  month,  and  in  an 
action  on  the  note  could  have  recovered  at 
that  rate,  notwithstanding  the  repeal  ot  the 
law  of  1^1.  But  we  are  of  the  opinion,  siso, 
that,  under  the  territorial  statute  after  the 
rep^  of  the  law  of  1881,  territorial  and  pri- 
vate banks  and  individuals  were  allowed  to 
take,  receive,  retain,  and  contract  for  Inter- 
est at  the  rate  of  12  per  cent  per  annum, 
and  that  national  banks,  therefore,  could 
lawfnlly  receive  and  retain  Intraest  paid  at 
the  rate  of  12  per  cent  per  annum,  in  the 
absence  of  an  express  contract  in  writing 
fixing  the  rate  of  interest  Section  3723. 
Oomp.  Laws,  provides  that  "a  person  taking, 
receiving,  retaining  or  contracting  for  a  high- 
er rate  of  Interest  than  the  rate  of  12  per 
cent  per  annum  shall  forfeit  the  interest 

*  *  *.  When  a  greater  rate  ot  interest  has 
be^  paid  than  12  per  cent,  pw  annum,  the 
peaon  paying  It,  *  *  *  may  recover  the 
excess  from  the  person  taking  it,  *  * 

It  will  be  seen  that  ixy  this  statute  it  is  only 
the  taking,  receiving,  and  retaining  interest 
at  a  rate  in  excess  of  12  per  cent  that  Is 
rendered  illegal,  under  the  statute.  A  rate 
greater  than  7  per  cent  may  not  be  recov- 
erable in  an  acU(m,  unless  there  is  an  ex- 
press contract  In  writing  fixing  the  rate; 
but  a  party  may  l^ally  receive  and  retain 
Interest  that  has  been  paid  at  the  rate'  of  12 
per  cent,  and  no  part  of  It  can  be  recovered 
back.  A  state  bank  was  therefore  allowed  to 
take,  receive,  and  retain  Interest  paid  at  the 
rate  of  12  per  cent,  under  the  la^ro  of  llie 
territory,  without  any  express  contract  In 
writing.  The  lnt««st,  therefore,  taken  and 
received  by  the  defendant  at  the  rate  of  12 
per  cent,  as  alleged  In  the  eighth  and  ninth 
causes  of  action,  was  legally  taken  and  re- 
ceived, and  there  Is  no  liability  on  the  part 
of  the  bank  to  refund  it.  The  demurm  to 
these  two  causes  of  action  must  therefore  be 
sustained. 

This  brings  us  to  the  consideration  of  the 
last  20  causes  of  action.  It  is  alleged  in 
these  causes  of  action— which  are  all  alike, 
except  as  to  amount— that  "the  defendant 
knowing  and  usurlously  charged,  took,  re- 
ceived, and  reserved  from  plaintiff,  and 
plaintiff  paid  to  defendant  for  Interrat 

•  ♦  *  ■  being  at  the  rate  of  24  per  cent 
per  annum.  These  allegations  are  to  be 
taken  in  connection  with  the  last  clause  of 
the  first  paragraph  of  the  complaint,  herein- 
before Inserted,  in  which  It  is  alleged  that 
these  charges  for  Interest  were  made  month- 
ly, and  paid  upon  balances  and  overdrafts 
for  the  preceding  month.  It  Is  not  specific- 
ally alleged  In  these  causes  of  action  that 
there  was  no  contract  In  writing  as  to  the 
rate  to  be  charged,  but  as  it  was  not  lawful 
to  take  a  higher  rate  of  interest  than  12  per 
cent,  when  no  rate  was  agreed  on  in  writ- 
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log  under  the  act  ot^  1881  u  amended,  and 
It  Is  alleged  that  the  defendant  nBorioasly 
charged,  toaSc,  and  received  interest  at  the 
rate  of  24  per  cent  per  annum,  which  le 
admitted  by  the  d<3nttrrer,  we  think  the 
opmplaint,  aa  to  these  20  causes  of  action,  1b 
Buffldrat  If  the  rate  was  agreed  on,  and 
was  evidenced  by  an  express  written  con- 
tract, that  would  be  a  matter  of  defense^  It 
appears,  therefcnw,  that  the  rate  of  Interest 
charged  and  received  was  In  excess  of  the 
legal  rate.  The  allied  Illegal  Interest  tak- 
en In  the  cansee  of  action  set  forth  in  para- 
graphs 11  to  25  Inclnslve,  was  taken  while 
Uis  tutorial  law  of  1S81  was  In  force,  and 
those  of  26  to  80  Inclusive,  after  Its  repeal. 
As  to  these  latter  cansee  of  action,  the  In- 
terest at  the  rate  of  24  per  cent,  per  annum 
could  not  have  been  legally  received  and  re- 
tained, even  under  an  express  written  con- 
tract; and  hence,  as  to  these,  the  demurrers, 
In  any  view  of  the  case,  were  properly  over- 
ruled.  We  are  therefore  of  the  opinion  that 
the  demurrer  to  the  last  20  causes  of  ac- 
tion, embraced  in  paragraphs  11  to  80  Inclu- 
sive, were  properly  overruled. 

The  learned  counsel  for  the  respondent 
contend  that  the  law  of  1881,  made  for  cer- 
tain counties  alone,  was  In  contravention  of 
the  wganic  act,  and  was  therefore  void. 
The  only  sections  of  the  organic  act,  called 
to  our  attention,  vrtth  which  the  law  In  con- 
troversy Is  claimed  to  be  In  conflict,  are  sec- 
tion 1851,  Rev.  St  U.  S.,  section  12  of  the 
organic  act,  and  the  act  of  congress  ap- 
proved July  SO,  1886.  Section  1851  provides 
"that  the  legislative  power  of  the  tmltory 
shall  extend  to  all  rightful  subjects  of  legis- 
lation not  Inconsistent  with  the  constitution 
and  laws  of  the  United  States,**  and  the  act 
of  congress  provides  that  **the  legislature  of 
tbe  tmitoriea  of  the  United  States  shall  not 
pass  special  or  local  laws  In  any  of  the 
following  enumerated  cases,  that  la  to  say: 
*  *  *  regulating  the  rate  of  Into^  on 
mon^;"  and  the  act  concludes  "that  all  acts 
and  parts  -of  acts  hereafter  passed  by  any 
territorial  legislature  In  conflict  with  the 
provisions  of  thla  act  shall  be  null  and 
void.**  The  grant  of  jtower  to  territorial 
legislatures  by  the  provisions  of  section  1851 
is  broad  and  comi)rehenslve,  and  was  evi- 
dently Intended  to  vest  in  territorial  legis- 
latures the  powers  ordinarily  exerdsed  by 
the  legislatures  of  organized  states,  subject, 
however,  to  the  disapproval  of  congress. 
The  acts  of  a  torltorial  legislature,  there- 
fbre,  not  in  conflict  with  the  constitution  or 
laws  of  the  United  States,  m  the  organic 
act,  are  considered  as  valid  and  binding  as 
the  acts  of  legislatures  of  organized  states. 
In  Trustees  for  Vlncennes  University  t. 
State  of  Indiana,  14  How.  268.  the  supreme 
court  of  the  United  States  says:  "Under  the 
ordinance  ttie  legislature  of  the  territory  was 
vested  with  general  legislative  powcra,  re- 
stricted only  by  the  articles  contained  In 
tnat  Instrument"  Miners'  Bank  t.  Iowa,  12 


How.  1;  Clinton  v.  Knglebrecht,  IS  Wall. 
446;  Cooley,  Const  Lim.  p.  34.  Assuming, 
then,  that  a  torltraial  legislature  may  law- 
fully enact  any  law  that  would  be  within  the 
ordinary  powers  of  a  l^slature  of  a  fnlly- 
organlzed  state,  not  in  conflict  with  Its  state 
confTtitutlon,  we  are  of  the  opinion  that  the 
law  in  question  was  a  valid  exmrise  of  the 
lawmaking  power  vested  In  the  territorial 
l^slature.  That  a  state  legislature,  unre- 
strained by  its  constitution,  has  the  power 
to  enact  such  a  law,  seems  to  be  well  settled. 
Mr.  Cooley,  in  his  work  on  Constitutional 
Limitations,  (5th  Ed.  pp.  482,  4S3,)  says: 
"Laws  public  In  their  objects  may,  unless 
express  constitutional  provision  forbids,  be 
either  general  at  local  In  their  appUcatloiL 
Th^  may  embrace  many  subjects,  or  one, 
and  th^  may  extend  to  all  dtlzens,  or  be 
confined  to  particular  classes,  as  minors  or 
married  women,  bankers  or  traders,  and  the 
like.  The  authority  that  legislates  for  the 
state  at  large  must  determine  whether  par- 
ticular rules  shall  extend  to  the  whole  state, 
and  all  ite  citisens,  or,  on  the  other  hand,  to 
a  subdivision  of  the  state,  or  a  single  class 
of  Its  dtlceas,  only.  •  •  •  These  discrim- 
inations are  made  constantly,  and  the  fact 
that  the  laws  are  of  local  or  spedal  opera- 
tion, only,  is  not  supposed  to  render  them 
obnoxious  in  principle.  •  •  *  If  tie  laws 
be  otherwise  unobjectionable,  all  that  can  be 
required.  In  these  cases,  is  that  they  be  gen- 
eral In  their  application  to  the  class  or  local- 
ity to  which  they  apply;  and  they  are  then 
public  In  character,  and  of  their  proprieO' 
and  policy  the  legislature  must  Judge."  And 
in  a  footnote,  on  page  482,  the  author  says: 
"To  make  a  stotute  a  public  law  of  general 
obilgation.  it  Is  not  necessary  that  It  should 
be  equally  applicable  to  all  parts  of  the 
state.  All  that  is  required  Is  that  it  shall 
apply  equally  to  all  persons  within  the  terri- 
torial limits  described  in  the  act  State  v. 
County  Com'rs  of  Baltimore,  20  Md.  516. 
See  Pollock  v.  McClurken,  42  HI.  370;  Has- 
kel  V.  Burlington,  30  Iowa,  232;  Unity  v. 
Burrage,  103  U.  S.  447.  In  Missouri  v.  Lew- 
is, 101  U.  S.  22.  the  supreme  court  of  the 
United  States,  spiking  by  Mr.  Justice  Brad- 
ley, says:  "Bach  state  has  the  right  to  make 
political  subdivisions  of  Its  territory  for  mu- 
nicipal purposes,  and  to  regulate  their  local 
government  As  respects  the  administra- 
tion of  justice,  it  may  establish  one  system 
of  courts  for  dtles,  and  another  for  rural 
districts;  one  system  Sox  one  portion  of  Its 
territory,  and  anoth^  ^stem  for  another 
portion.  Convenience,  if  not  necessity,  often 
requires  this  to  be  done,  and  it  would  se- 
riously Interfere  with  the  power  of  a  state 
to  regulate  its  Internal  affairs  to  deny  It  thla 
right  We  think  It  is  not  denied  or  taken 
away  by  anything  In  the  constitutton  of  the 
United  States,  including  the  amendmrats 
thereto.  We  might  go  stlU  further,  and  say, 
with  undoubted  truth,  that  thore  la  nothing 
In  tiie  constitution  to  prevent  any  state  from 
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adopting  any  system  of  laws  or  Judicature 
It  sees  fit  f  w  ftll  or  any  part  of  its  tenrltoir- 
If  ^  state  of  New  YoEk,  tar  sample, 
ibonld  aee  fit  to  adi^  tbe  dvU  law,  and  ito 
method  of  procedure.  Cor  tbe  dty  of  New 
Yixk  and  the  earrouzidlnff  cmmtlea,  and  tbe 
oommoD  law,  and  Its  metbod  of  ^weednre, 
Air  the  rest  of  the  stat^  thoe  to  noOiliic 
In  tbe  orauUtatloD  oi  tbe  United  States  to 
pKTttit  It  doing  eo.  *  *  *  If  a  Mexican 
■tato  aboold  be  acquired  by  treaty,  and  addr 
ed  to  an  adjoloinff  state,  or  part  of  a  state, 
iB  tbe  United  States,  aad  the  two  riioiild  be 
erected  into  a  new  slate.  It  eumot  be  dcnbt- 
ed  that  uw3x  new  state  mifbt  aUow  the 
Ueadcan  laws  and  jadloatare  to  oonttnne  an- 
cbangod  in  one  portion,  and  tbe  common 
hw,  and  its  cotresiKmdinff  Judicatme,  In  tbe 
other  portion."  Hie  law  in  Questlm  did  not, 
u  we  have  seen,  conflict  with  tbe  eonstlttt- 
tloD  of  the  United  States,  (Missouri  t.  Lew^ 
Is,  stywaO  and  it  did  not  conflict  wiUk  ajqy 
^rision  ct  tbe  orsanic  act  then  lu  force, 
and  was  not  {Usapproyed  by  oongreas,  (OUn- 
ton  T.  Bnslebrecbt,  supra.  Tbi&  act  of  1886, 
referred  to,  expressly  applies  to  laws  ttaere- 
afta  to  be  passed.  Even  assuming  that  it 
was  Intended  to  apply  to  a  case  Uke  the  one 
before  us,  by  the  last  idause  of  the  act  it 
Is  provided  *Hhiit  all  acts  and  parts  of  acts 
boeofter  passed  *  *  *  In  conflict  with 
the  proTisions  of  that  act  sliall  be  null  and 
raid."  It  thus  clearly  xiMfeais  that  it  was 
not  the  intention  of  congress  to  raider  ex- 
isting laws  null  and  void. 

Therefore,  our  conclusions  are  that  the  In- 
terest taken  and  retained  by  tbe  defendant 
vpoa  the  first  9  causes  of  action  was  legally 
received  and  retained,  and  that  no  rlgbt  ex- 
ists OQ  the  part  of  tbe  plaintiff  to  recover 
InA  any  pwtion  of  tbe  Interest  so  paid  and 
retained,  and  that,  as  to  the  causes  of  ac- 
tion set  out  in  the  last  20  causes  of  action, 
the  interest  rectived  and  retained  was  Ille- 
gally takoi  and  retained,  and  that  the  de- 
fndant  is  liable  for  tbe  same.  The  Judg- 
ment of  tbe  circuit  court  must  therefore  he 
modified  by  deducting  therefrom  all  sums  re- 
oeired  tor  Intwest  included  In  tbe  first  nine 
causes  of  action,  and,  wben  so  modified.  Is 
affirmed.  The  cause  is  therefore  remanded 
to  the  circuit  court,  with  directions  to  modi- 
fy tbe  Judgment  as  above  Indicated.  As  the 
Judgment  Is  modified,  each  party  will  pay 
lUs  own  costs  on  this  appeaL 


VTSBER  T.  BOUISSON  et  aL 

(Supreme  Oonrt  of  North  Dakota.  Dee.  2B, 

1893.) 

MORTOAQB— FoRBOLOaORB  BT  ASSIQHBB— BCVTl- 
CIBWOT  OF  COMPUIKT. 

1,  An  allegation  that  a  mortgage  has  been 
iBigned  to  plaintiff,  coupled  with  an  averment 
that  plaintiff  is  the  holder  and  owner  of  the 
note*  •eon red  by  the  mortgage,  suffldently 
diowB  title  to  the  notes,  as  wdU  as  mortgage, 


in  the  plaintiff,  altlionsh  the  notes  and  mortgage- 
i^pear  to  be  payable  to  another  person. 

2.  A  complaint,  upon  its  face,  mnst  show 
whether  any  jiroceediogs  have  been  had  at  law, 
or  otberwise,  for  tbe  reeoven^  ot  the  debt  ae- 
cnred  by  tbe  mortgage.  Sneo  complaint  must- 
show  that  no  other  proceedings  tliau  those  re- 
ferred to  therein  have  been  had  for  soch  pur- 
pose. Therefore,  Md,  that  an  averment  that  no 
Ottior  foredosnre  proceedings  had  been  Insti- 
tnted  than  proceedings  to  foreclose  by  adver- 
tisement, which  had  been  enjoined,  is  not  a. 
compliance  witli  the  statute,  (sectioa  G434,. 
Comp.  Laws.)  and  the  cssnplaint  is  therefore 
vebmable  to  donarrer. 
(Syllabos  by  the  Court) 

Appeal  from  district  court,  Ramsey  county;: 
D.  B.  Morgan,  Judge. 

Action  by  Jessie  B.  Fisher  against  Antoine 
BouiSBon  and  others  to  foreclose  a  mortgage^ 
Prom  an  order  overrollng  a  demurrer  to  tbe 
complaint,  defendants  appeal.  Revised. 

John  W.  Mailer,  for  appellanta.  James  F. 
O'Brien,  tor  respondent 

CORLISS,  J.  PUintirs  complaint  in  an 
action  broo^t  to  f<»ecIose  a  mwtgage  on 
real  prop»ty  has  been  demurred  to,  on  tbe 
ground  that  tbe  complaint  falls  to  state  a 
cause  of  action.  The  demurrer  has  been 
ovoTuled.  The  defendants  appeaL  Tbe  snf- 
flclency  of  the  complaint  Is  assailed  in  three 
particulars.  We  will  discuss  them  In  their 
order.  Fhrst.  it  Is  said  that  It  does  not  ap- 
pear that  the  principal  snm  secured  by  tbe 
mortgage  was  due  when  the  suit  was  com- 
menced. The  mortgage  secures  a  principal' 
note  and  several  coupon  Interest  notes.  The 
principal  note  was  made  payalde  June  1, 
1894,  but  It  omtahis  a  provision  that^  if  any 
Interest  shall  remain  unpaid  10  days  aftor  it 
becomes  due,  tbe  prindpal  and  aocrued  in- 
terest shall,  at  the  dectlon  of  the  holdv  of 
tbe  note,  become  due  and  ooUectible  by  suit 
or  otherwise  forthwitta,  or  at  any  time  there- 
after, without  fnrthffl-  notice,  as  fully  as 
though  made  payable  on  demand.  At  tbe 
time  the  suit  was  brought,  the  Interest  bad 
been  In  default  much  more  than  10  days, 
and  the  complaint  contains  an  allegation  that 
plaintiff  elected,  under  the  foregoing  provi- 
sion, to  treat  the  whole  sum  as  due.  No  de- 
mand was  necessary.  The  contract  declared, 
that  the  whole  sum  In  such  a  case  should  be- 
come due  and  orilectible  by  suit,  without  fur- 
ther notice.  In  providing  that  It  should  be- 
come due  as  fully  as  though  payable  on  de- 
mand, there  was  no  Intention  to  require  a 
demand  before  suit,  thus  overthrowing  tbe 
explicit  declaration  in  the  same  sentence  that 
no  other  notice  should  be  necessary.  The- 
construction  of  this  clause  Is  that  the  note 
in  such  contingency  should  become  as  fully 
due,  at  the  election  of  tbe  owner,  as  though 
no  time  of  payment  had  been  specified.  It 
becomes  a  note  payable  immediately.  Tbe 
complaint,  therefore,  shows  that  the  princi- 
pal note  was  due  before  suit  was  brought, 
and  no  demand  was  necessary. 

It  is  urged  that  tbe  complaint  Is  defective. 
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In  that  It  fails  to  sbow  any  title  to  the  prin- 
•dpal  and  Interest  notes  in  the  plaintiff.  The 
notes  and  mortgage  were  executed  to  the 
Varmen'  Tmst  Company.  There  Is  no  dl- 
Tect  allegation  tiiat  these  notes,  or  any  of 
them,  hare  ever  been  assigned  to  plaintifF; 
bat  there  are  allegations  In  the  complaint 
that  the  mortgage  itself  has  been  assigned, 
:and,  In  addition,  there  are  arermmts  that 
the  plaintiff  is  the  bolder  and  ownw  of  the 
twveral  notes.  It  is  true  that  a  mere  as^gn- 
ment  of  the  mortgage  would  not  necessartly 
•carry  with  it  the  notes;  but  we  regard  the 
■UTerment  of  the  transfer  of  the  mortgage. 
In  connection  with  the  allegation  that  plain- 
tiff is  the  holder  and  owner  of  the  notes, 
as  an  averment  of  the  assignment  of  the 
notes  themselTeB  to  the  plaintiff.  Ownership 
is  a  fact  Averment  of  It  in  a  complaint  will 
admit  of  evidence  to  establish  It  The  court 
-might  on  motion,  comp^  the  plaintiff  to  be 
more  specific  as  to  the  manner  In  which  be 
obtained  title  to  the  notes.  Bat  on  demur- 
rer the  complaint  Is  good.  Brown  v.  Rich- 
ardson, 20  N.  T.  473;  Bturall  T.  Railroad 
■Co.,  78  N.  T.  211-218;  Treadway  v.  Wilder, 
«  Ner.  97;  Bliss.  Code  PI.  {  233;  2  Jones, 
Mortg.  1  1457;  Hays  v.  Lewis,  17  Wis.  210; 
Reeve  v.  Fraker,  32  Wis.  24S;  Foster  t. 
Trowbridge,  (Minn.)  40  N.  W.  265. 

It  Is  also  insisted  that  the  complaint  falls  to 
show  whether  any  proceedings  have  been  had 
at  law,  or  otherwise,  for  the  recovery  of  the 
debt  secured  by  the  mortgage.  Oomp.  Laws, 
{  5434.  It  Is  apparent  from  this  and  the  fol- 
lowing section  that  the  complaint  must  show 
whether  any  proceedings  to  collect  the  debt 
bave  been  Instituted  at  any  time,  and  tf  an 
action  has  heem  brought  upon  the  debt  and 
Judgment  recovered,  the  plaintiff  must  show 
that  executlcm  has  been  issued  and  returned 
unsatisfied,  in  whde  or  In  part,  before  he 
■cB.n  maintain  a  suit  to  foreclose  the  mortgage 
given  to  secure  the  debt.  The  plaintiff  must 
blmself  show  that  no  proceedings  have  been 
had  to  collect  the  debt,  or,  If  they  have  been 
iiad,  Just  what  has  been  done  in  such  pro- 
ceedings; and,  if  It  appears  that  these  pro- 
ceedings have  resulted  in  a  Judgment  upon 
which  no  execution  has  been  Issued,  the  fore- 
■elosure  action  must  under  section  5436,  be 
dismissed.  The  language  of  section  5434  Is 
plain  and  peremptory:  "In  an  action  for  the 
foreclosure  or  satisfaction  of  a  mortgage, 
the  compIiilDt  shall  state  whetho*  any  pro- 
-ccedlngs  have  been  bad  at  law,  or  otherwise, 
for  the  recovery  of  the  debt  secured  by  such 
mortgage,  or  any  part  thereof;  and,  If  there 
bas,  whether  any  and  what  part  thereof  has 
been  collected.**^  The  complaint  in  this  ac- 
tion falls  to  state  what  proceedings  have  been 
bad  to  collect  the  debt.  It  sets  forth  an  at- 
tempt to  foreclose  the  mortgage  by  advertise- 
ment and  the  Issuing  of  an  injunction  re- 
straining such  proceedings;  hut  It  nowhere 
appears  that  no  other  proceedings  have  been 
instituted  to  coUect  the  debt  The  pendency 
■of  several  suits  upon  the  ^ndpal  and  dlf- 


fwent  coupon  interest  notes,  w  the  existence 
of  a  nnmbM'  of  Judgments  upon  tmtSk  notes, 
woQld  not  be  Inconsistent  with  the  allegations 
of  the  complaint  Plaintiff  mere\y  aTsrs  that 
he  made  an  imsaccessful  efftxt  to  forecdose 
by  adrertlsemoit,  and  that  no  further  steps 
were  takm  before  the  commencement  of  flie 
action  for  the  foreclosure  of  the  mortgage. 
Nothing  Is  said  as  to  whether  anything  had 
been  done  to  collect  the  debt  Independenttj 
of  foreclosure  proceedings.  It  Is  this  very 
fact  which  the  statute  requires  to  be  stated 
in  the  complaint  The  complaint  is  silent 
with  reference  to  It  The  statute  Is  impoa- 
tlT&  The  complaint  shall  state  "whether  any 
proceedings  have  been  had  at  law,  or  oOier- 
wlse,  for  the  recovery  of  the  debt  secured 
by  the  mortgage,  or  any  part  thereof.**  We 
think  that  the  fiilliu*e  of  the  plaintiff  to  com- 
ply with  this  requirement  of  the  statute  was 
fatal  to  his  complaint  on  demorm,  and  the 
demurro-,  therefbre,  should  have  been  sus- 
tained. The  order  overruling  the  demnrro' 
Is  reversed,  and  the  district  court  Is  directed 
to  enter  an  order  sustaining  the  demurrw. 
All  concnr. 


LUDLOW  T.  CITY  OF  FABOa 
(Supreme  Oourt  of  NorOi  Dakota.  Dec.  19; 

UOlriCIFAI.  COSPORATIOKS— DSFBCTIVB  STKSm— 

LiABiLiTT  voa  ImomiBB  to  Travblsk  —  Evi- 
OBNCB. 

1.  Cities  which  have  been  organized  or  re- 
organized under  the  general  taw  of  this  stale 
(Comp.  Laws,  {  844  et  seq.)  are  charged  with 
full  power  and  responribility  In  the  matter  .of 
the  atreets,  sidewalks,  and  crossings  within  their 
limits;  and  the  duty  of  establishlag  streets  and 
removing  obstructions  therefrom  is  a  doty  ex- 
pressly enjoined  by  the  statute.  In  performing 
such  duties,  cities  are  liable  In  a  civil  action  to 
persons  who,  in  the  exercise  of  due  care,  re- 
ceive injuries  caused  by  negligent  acts  done 
either  by  the  dty  oflidals  or  others  who  are 
acting  for  the  city  and  under  its  anthority. 
The  cities  so  organized  and  governed  are  im- 
pliedly liable  for  damages  caused  by  their 
wrongful  or  negligent  acts,  and  no  express  stat- 
ute making  them  liable  is  necessary.  Accord- 
ingly, hdd,  that  the  following  instruction,  given 
by  the  trial  court  to  the  Jury,  is  not  error:  "Ihe 
general  role  is  that,  in  the  case  of  a  highway, 
a  municipal  corporation  la  answerable  in  dam- 
ages for  the  lack  of  ordinary  and  reasonable 
care,  and  la  held  to  the  same  rule  of  negligenct 
which  Is  expected  of  private  persons  in  the  coa- 
dnct  of  their  business  Involving  a  Itte  danger 
to  others." 

2.  A  ditch  was  dag  across  one  of  the  pub- 
lic streets  of  the  dty  of  Fargo  by  workmen 
acting  imder  the  autliorlty  of  the  dty.  The 
workmen  left  the  ditch  nuguarded,  and  without 
a  light  to  warn  the  public  of  danger.  After 
dark  the  plaintiff  was  driving  along  said  street, 
and  drove  Into  the  ditch,  and  was  thrown  from 
her  carriage  and  injured.  Btid,  that  these  facts 
show  that  the  obstruction  in  the  street  whldi 
caused  the  injury  complained  of  was  the  reaidt 
of  the  direct  act  of  the  city,  and  in  such  a  case 
the  plaintiff  was  not  obliged,  in  order  to  re- 
cover, to  show  either  actual  or  constructive  no- 
tice to  the  city  of  the  existence  of  the  obstmc- 
tion. 

8.  Evidence  examined,  and  hdd  to  be  sufli- 
dent  prima  fade  to  show  that  the  ditdi  which 
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'CBiised  tiM  Ittjurr  was  dug  hj  workmen  wbo 
were  acting  nndar  the  authority  of  tho  city. 

(Syllabng  bj  the  Court) 

Appeal  frwn  dlatrict  court.  Can  coom^; 
Wnilam  B.  If  eGoninll,  Jndge^ 

Action  for  peraonal  lojnrles  by  xaiu  Liud- 
low  against  the  dty  of  Fargo.  There  waa 
Jadgment  tcr  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

AL  A.  Hildreth.  for  appellant.  F.  B.  Mor- 
rill, for  respondent 

WAT.TiTN,  J.  The  action  Is  brought  co  re- 
corer  damages  for  personal  bOurles  received 
by  the  plaintiff  while  driving  along  a  pub- 
lic street  within  the  dty  of  Fargo^  about  9 
o'olock  at  night  The  principal  facts  are  un- 
disputed. A  small  trench '  had  been  duif 
across  the  street,  and  was  left  unguarded, 
and  no  lights,  fence,  or  other  warnings  to  the 
public  were  placed  at  or  about  the  ditch. 
The  plaintiff  drove  Into  the  ditch,  and  was 
thrown  from  her  carriage  and  Injured.  The 
evidence  shows  that  one  Maurice  Holcomb 
directed  the  ditch  to  be  opraied,  and  the  ditch 
was  dug  by  Mm  and  others  who  were  work- 
ing under  his  dhrectliHi.  The  excavation  was 
made  Saturday  afternoon,  and  the  accident 
occurred  the  Sunday  evening  next  following. 
Holcomb  testified  that  he  was  street  commis- 
doner  of  Fargo  at  the  time  In  qneatttm,  and 
was  asked  the  following,  among  othw,  qnea- 
tlons:  "Q.  Did  you  have  a  man  there  em- 
ployed by  the  city,  and  did  yon  direct  him 
(o  do  it?  A.  Yes,  sir.  I  had  a  man  to  work 
at  different  idaces.  Q.  Did  they  dig  this 
ditch  under  your  direction?  A.  As  I  said,  I 
don't  know  as  I  can  answer  that  qaesti<ai 
without  explaining  myself.  It  was  at  the 
dme  of  the  high  wator  here  last  BdUirch.  It 
had  thawed,  and  then  froze  up  again  quite 
suddenly,  and  froze  all  the  water  boxes  full 
of  Ic^  and  when  it  commenced  to  thaw  and 
rain  it  flooded  this  part  of  town  so  that  many 
sidewalks  were  under  water,  and  we  were 
trying  to  dispose  of  the  water  as  best  we 
could,  and  turn  It  in  a  different  direction 
whenerer  we  found  It  swollen.  I  tofA  out 
the  Saturday  aftonoon  gang  up  to  this  little 
chnrdi,  T^ere  this  ditch  was,  and  the  watw 
came  up  covering  the  sidewalk.  I  sent  a 
man  over,  and  the  water  waa  driving  across 
the  street,  and  I  opened  a  little  channel 
thtfe,  so  that  the  water,  Instead  of  backing 
any  farther  up  the  church  steps,  would  run 
across,  and  go  Into  the  culvert  on  the  other 
side.  I  directed  the  man  to  open  It"  No 
city  ordinance  or  other  evidence  was  intro- 
duced tending  to  show  that  the  offloe  ot 
street  commlssfcmer  of  the  city  of  Fargo  ever 
existed  or  had  ever  been  created  prior  to  the 
trial  or  at  any  time.  At  the  close  of  the  tes- 
timony*  d^endant's  coimsel  requested  the 
court  to  take  the  case  from  the  Jury  chiefly 
npMk  the  grounds  following:  "The  plaintiff 
has  tailed  to  astabUsh  that  defendant  had 
either  actual  or  constructive  notice  of  the 
dftdi  in  qoestkm;       that  thwe  is  do  siiffl- 


dent  evidoice  to  show  any  negligence  on  the 
part  of  defendant,  its  officers,  agents,  or 
servants."  The  request  was  denied,  and  de- 
fendant saved  an  exception  to  the  ruling. 
The  court  instructed  the  Jury,  In  substance, 
that  corporatitms,  like  Individuals,  are  re- 
sponsible in  damages  for  injuries  caused  by 
their  ne^igence,  and  particularly  "that  In 
case  of  highways  a  municipal  corporation  is 
answerable  in  damages  for  the  lack  of  ch^I- 
nary  and  reasonable  care."  Defendant  ex- 
cepted to  such  Instruction. 

In  his  counsel  for  appellant  says: 

"The  siutfe  question  presented  to  this  court 
is  whether,  under  our  statute,  the  d^oid- 
ant  Ui  liable."  The  only  proj;>oaltion  ad- 
vanced or  dlscoBsed  by  the  appellant's  coun- 
sel Is  thus  stated:  "A  dty  is  not  liable  for 
the  neglect  of  Its  officers  unless  made  so  by 
statute."  To  sustain  this  view  oounsd  dtes 
several  cases  from  Qallfornia,  among  th«n 
Chc^e  V.  Gl^  of  Eur^a,  78  OaL  688,  21  Pac. 
864;  also  City  v.  Pearce,  46  Tex.  626;  Hill 
T.  Olty  of  Boston,  122  Mass.  340,  and  other 
cases.  We  quote  fnrth«*  from  the  brief  of 
appellant's  counsd:  "In  the  case  of  Chope 
T.  City  of  Eureka,  which  was  an  action 
brought  for  alleged  personal  Injuries  caused 
by  tiie  plaintiff  falling  Into  an  excavation  for 
a  sewer  within  the  corporate  limits  of  de- 
fendant, the  court  say:  'It  has  long  been  the 
settled  law  of  this  state  that  a  municipal 
corporation  is  not  liable  for  personal  Injuries 
to  Individuals  such  as  that  claimed  to  liave 
been  sustained  by  the  plaintiff  where  there 
Is  no  statutory  provision  declaring  such  lia- 
bility.' "  Counsel  further  proceeds  as  fol- 
lows: "There  Is  a  dissenting  oplnicm  In  the 
above  case.  In  which  section  1024  of  IMUon 
on  Munidpal  Oorporationa  la  quoted  and  in- 
dented. The  section  of  Dillon  quoted  is  un- 
doubtedly good  law.  but  it  does  not  appear 
to  be  in  point,  or  In  any  way  affect  the  case 
at  bar.  It  refers  to  cases  where  streets  have 
been  rendered  unsafe  by  the  direct  act,  order, 
or  authority  of  the  municipal  corporation. 
There  can  be  no  question  as  to  the  soundness 
of  this  proposition."  The  section  thus  in- 
d<»:8ed  by  counsel  as  undoubtedly  sound 
reads  as  follows:  "Bee.  1024.  Where  streets 
have  been  rendered  unsafe  by  the  direct  act 
order,  or  authority  of  the  municipal  corpo- 
ration, (not  acting  throng  Independent  con- 
tractors, the  effect  of  which  will  be  consid- 
ered presently,)  no  question  has  been  made, 
or  can  reaacmably  exist,  as  to  the  liability  of 
the  corporation  for  Injuries  thus  produced, 
where  the  person  suffering  them  Is  without 
fault,  or  was  using  due  care.  Even  in  those 
states  in  which  a  municipality  Is  not  held  Im- 
pliedly liable  to  a  private  action  for  neglecting 
to  keep  Its  streets  in  repair,  It  Is  yet  held  to 
be  liable  if  It  or  its  oflScers  vmder  its  authcnv 
Ity,  by  podtive  acta  place  obstructions  on  the 
streets,  or  by  such  acts  otherwise  raider 
them  unsafe,  whereby  travders  are  Injured." 
We  folly  agree  with  counsd  that  the  law  as 
above  stated  by  Judge  DOlcm  Is  •*nndonbted- 
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I7  good  law."  It  Is  now  dementuy  law  tiiat 
Bonldpal  corporatloDs  as  well  u  natural 
V08OIU  an  liable  for  Injuries  anffond  In  coD' 
sequence  of  their  direct  acta.  Mew  Totk  r. 
Sbeffi^  4  WalL  ISO.-  Oblcaso  t.  Heslng,  88 
Ili  ilM.  But  we  must  difEer  with  counsel 
as  to  bis  statement  tliat  tbe  law  ss  stated 
aboTe  "does  not  appear  to  be  In  poln^  or  In 
any  way  affect  the  case  at  bar."  On  tbe 
contrary,  we  think  the  law  as  stated  by 
Judge  DiUoo  in  section  1024,  supra,  embraces 
the  facts,  and  must  control  tbe  dedalon  of 
this  case.  The  testlBMmy  above  set  out 
nates  it  clear  that  the  ditch  which  was  flie 
cause  or  occaslMi  of  iilalntiirs  tajirf  was 
du£  serosa  one  of  the  public  streets  «f  the 
cit7  of  Fargot  and  was  left  until  after  da^ 
and  until  the  accident  ocoorred,  witlioitt 
light,  gnard,  or  protection  of  any  Ictad.  aad 
that  the  digging  was  done  by  those  who 
were  acting  for  the  city,  and  warkiag  iib> 
der  its  auth<H-i^  and  pay. 

Under  tlie  itatute  this  court  la  required  to 
take  notice  Judicinlly  of  the  Tsrioos  provl- 
slone  of  tbe  genemi  law  governing  the  urgan- 
IsatioD  of  cities,  and  alao  notice  the  fact  that 
Faigo  was  reorKanlsed  as  a  city  under  the 
prorialona  of  such  general  law.  Comp.  Laws, 
H  M4,  847.  Cities  wUch  are  governed 
the  general  law  are  dothed  with  eztensive 
powers  over  a  wide  range  txt  subjects.  13^ 
council  controls  the  city's  finances,  can  levy 
taxes,  and  has  other  large  sources  of  reve* 
Bue^  With  rrapect  to  atreeta,  sMewalka,  and 
crosainga  within  tbe  city  it  has  full  and  ab- 
sohite  controL  It  can  not  only  open  streets, 
and  grade  and  Improve  the  same,  but  It  may 
"regulate  the  use  of  the  same;"  also  "pre- 
vent and  remove  obstractionB  and  encroach- 
ments  upon  the  siune;"  abio  "provide  for  tbe 
closing  of  the  same."  Id.  {  8H5,  sulxls.  7-21. 
From  the  testiuiouy  In  the  record  it  ap* 
pears  that  these  statutory  powers  and  du- 
ties were,  at  the  time  the  ditch  wag  dug, 
being  actively  exercised  and  performed  by 
certain  workmen,  who  were  acting  under 
the  dbrectlon  of  a  man  who  testified  that 
he  was  street  commlsslouer  of  the  cUj  of 
Fargo.  The  workmen,  at  the  time  tbe  ditch 
in  question  was  dug,  were  engaged  In  en- 
deavors to  remove  accumulations  of  Knrface 
w.iteT  which  had  backed  up  on  tbe  streeta 
and  sidewalks  in  the  Immediate  vicinity  of 
tbe  ditch.  Tbe  excavation  Itself  was  only 
one  of  a  variety  of  means  used  by  the  work- 
men to  draw  off  the  surfaee  water  whitdi 
had  encroached  upon  the  streets,  and  was 
then  seriously  obstructing  the  sam&  From 
this  It  appears  that  the  statut«^  duties 
of  the  city  with  respect  to  the  atreets  and 
sidewalks  within  the  city  were  being  ]*er- 
formed  by  the  workmen  who  dug  the  ditch 
and  left  it  unguarded.  At  least  one  of  tbe 
workmen  was  in  tbe  pay  of  tbe  city,  and, 
as  has  been  ahown,  all  of  them  were  at  tbe 
time  the  ditch  was  dug  engaged  In  perform- 
ing work  upon  the  streets  of  the  city  which 
the  clt7  in  bound  to  perform  Iqr  tbe  expren 


twms  of  Ua  duuter.  This  evidence  hi  not 
disputed,  and,  in  onr  judgment.  It  shows  at 
least  prima  fade  that  the  ditch  which  was 
the  cause  of  phitntlff's  injury  was  dug  and 
left  unguarded  and  unllgfaled  by  men  who 
were  acting  ondv  the  authority  of  the  dty 
HmOt.  In  other  wwds,  the  negligent  act  was- 
tte  direct  act  of  the  defendant  Of  course. 
In  such  a  case,  the  rule  that  requii-es  actual 
or  constmctive  notice  to  tbe  dty  of  the  ex- 
istence of  the  defect  w  obstruction  in  the 
streets  causing  the  Injury  does  uot  apply. 
Where  tbe  dty  creates  the  obstruction  which 
oauNS  tbe  damage  by  its  own  dhrect  act,  it 
wlU  be  ocmclusively  presumed  to  have  notloe 
of  tbe  obstruetion.  BingdMn  v.  0117  vt 
San  Antonio.  (Tex.  Otv.  App.)  21  S.  W.  634; 
Mayor  v.  Sheffield,  4  Wall.  189;  Wilson  v. 
Troy,  (N.  Y.  App.)  82  N.  B.  44. 

Counsel  calls  attention  to  the  fact  that  no 
evidmce  was  offered  tending  to  siiow  that 
the  dty,  at  the  time  tbe  ditch  was  dug,  or 
prior  thereto^  had  created  the  office  of  atreet 
commissions,  and  hence  that  the  city  could 
not  be  held  responilble  for  acts  done  by  & 
person  not  shown  to  be  an  officer  of  the 
city.  It  Is  true  that  no  ordinance  or  other 
evidraoe  was  offered  tending  to  show  that 
such  an  office  as  street  commissioner  existed 
In  the  city  at  or  prior  to  the  time  In  qces- 
tlon,  sad  courts  cannot  take  Jndicial  notice 
that  any  city  organized  under  tbe  gcnoal 
law  has  such  an  office  as  street  commis- 
sioner, because  bo  such  office  or  officer  la 
named  in  the  statute.  Oomp.  Iaws,  {  ^3. 
Bolcomb'a  testimony  was  competent  to  show 
that  be  was  the  ectfaig  street  ccnnmlBsloner 
ooXy  when  ofTered  In  cwnection  with  evi- 
dence that  there  was  such  an  (dfio^r  la  the 
dty.  Holcomb's  evidence  would  tend  to- 
sbow  that  he  was  at  least  a  de  facto  officer, 
but  there  can  be  no  sudi  thing  as  a  de  facto 
officer  until  an  office  is  shown  to  exist  fie- 
Jure.  "The  idea  of  an  officer  implies  the 
existence  of  an  office  which  be  holda  It 
would  be  a  misapplication  of  tbe  terms  to 
call  one  an  office  who  holds  do  office,  and 
a  public  office  can  exlnt  only  by  force  of 
law."  This  language  is  quoted  from  an 
opinion  of  Mr.  Justice  Field.  It  will  be- 
found  dted,  with  oths  authority  In  point. 
In  TUi-oop,  Pub.  Off.  ft  638.  It  therefore 
does  not  appear  technically  that  the  excava- 
tion in  question  was  made  under  official  au- 
thority. We  think,  however,  this  does  not 
relieve  tiie  dty  from  liability  in  a  case  11  Ice 
this,  where  the  evidence  shows  ttiat  the- 
wrongful  act  was  done  by  persons  engaged 
in  doing  work  which  the  law  requires  the 
dty  to  do,  and  one  of  whom  at  least  la- 
shown  to  have  been  in  the  pay  of  the  city 
at  the  time.  While  It  must  be  confessed  that 
there  is  some  conflict  of  Judicial  opinion  upon 
the  point,  we  think  that  the  dedded  wdght 
of  authority  will  support  the  view  that  In- 
corporated citiea  are  impliedly  UaMe  for 
their  wrongful  acts  where  tb»e  la  no  ex- 
press  statute  which  makes  them  liable.  Tbla 
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tM  the  holding  of  tbe  federal  conrtB.  Weight- 
man  T.  Washington  Corp.,  1  Black.  40;  Ne- 
braaka  City  Campbell.  2  Biack,  S80;  Rob- 
Una  T.  City  of  ChicagOt  4  WalL  6&7;  Barnes 
T.  District  of  Columbia,  91  U.  3.  640,  and 
nomerous  eaaea  dted  In  the  oj^lon.  In 
the  case  last  cited  the  court  say  "that  a 
mnnictpal  coriraratlon,  hdd^  a  ToIaBtaiy 
charter  as  a  city  or  a  Tfflage,  Is  responsible 
lor  Its  m^e  negKgence  in  the  are  aad  mam- 
agement  of  Its  streets.  In  thb  respect  there 
Is  a  distinction  betwera  the  liability  of  mrOi 
A  corporation  and  that  of  a  quasi  corpo- 
ration, like  a  eomity,  town,  or  district 
Whether  or  not  this  disttnctton  Is  fotmded  on 
sound  principle,  it  Is  too  settled  to  be 
^turbcd."  Sec,  also.  District  of  Columbia 
T.  Woodbury,  138  V.  S.  450,  10  Sap.  Ct  900. 
DUL  Hon.  Corp.  {  1018,  uses  the  foUowlnc 
language:  "Where  the  duty  to  keep  streets 
In  repair  is  In  terms  enjoined  upon  the  cor- 
porate antborlties,  and  they  are  supplied 
with  the  means  to  perform  it,  there  Is  little 
dtfDcnlty,  we  ttilak,  in  holding  the  oorpcMu- 
tlon  liable  on  the  gcaoal  principle  of  law, 
wtthont  as  ^ireaB  statut*  declaring  the 
ttabUlty."  TblB  rule  was  applied  by  the  late 
tmitorlal  supreme  court  In  Larson  v.  Grand 
Porks.  S  Dak.  807.  10  N.  W.  414.  The  d«e- 
trlne  of  implied  liability  has  the  aapport  of 
a  decided  prepondwance  ot  authority,  and 
we  tUnk  also  the  betta-  reaacm.  We  de«n 
It  UDBeceasary  to  make  reference  to  addttlon- 
al  cases,  as  those  already  cited  fully  snst&tn 
the  doctrine  of  impHed  liability.  As  we  find 
no  error  In  the  record,  the  judgment  should 
be  a  jBrmed,  and  sach  will  be  the  order  of 
this  oourL  All  oonciir. 


GBANHOUC  T.  SWBIGLB  at  sL* 
TSn^eme  Court  of  NorOi  Dakota.  Dee. 
1888.) 

OuABniAH  AD  Lmnr  —  PiiRaowAi.  LtAsn-iTT  roa 
Coexs— CoSTSKPT— CoHSTsuonoN  or  Statctb. 
Section  S200  reada:  "Where  coati  are 
sdjodged  agaioat  an  infant  plaintiff  the  guard- 

ian  by  whom  he  appeared  in  the  action  must 
be  respoDBible  therefor  and  payment  thereof 
Boa?  be  enforced  by  attachment."  Coostniing 
said  aectioD,  hdd:  (1)  That  the  obligation  at 
tbe  guardian  to  pay  such  costa  arisea  upon  tbe 
law.  and  doen  not  in  any  degree  depend  upon 
an  order  of  court  directing  the  guardian  to  pay 
■nch  coata;  and  hence,  where  such  an  order  la 
made,  it  cannot  be  enforced  by  a  proceeding  as 
for  a  contempt  of  court  against  the  guardian. 
Disobedience  of  sach  an  order  does  not  constl- 
tnte  a  contempt  of  comrt  (2)  No  ca.  aa.  attach- 
meot  proceedmgfl — such  aa  exist  in  the  state 
of  New  York—haTe  been  anthorized  by  any 
atatute  in  this  state  whereby  a  guardian  can  be 
taken  Into  custody  and  imprisoned  for  the  non- 
payment of  such  costs.  (3)  The  nonpayment  of 
such  costs  does  not  constitute  a  tort  or  a  fraud, 
within  the  meaning  of  section  15  of  the  state 
constitution,  and  hence  the  omission  to  pay  (not 
bring  a  contempt  of  court)  would  not  anthoriae 
a  court  to  arrest  and  Incarcerate  the  guardian 
for  noDpayment  npon  any  civil  procesa  wbatso- 
erer.  Accordingly        farther,  where  in  sudi 

■BAearfng  denied  Janttary  10;  18M. 


case,  after  entiy  of  indement  for  costs  against 
aa  infant  plaintil^  the  dutrict  court,  after  hear- 
ing the  guardian  upon  an  order  to  ahow  cauM, 
oraered  that  tbe  guardian  be  imprisoned  In  tbe 
conaty  Jail  until  the  said  coats  were  paid,  that 
sach  order  was  without  warrant  of  law,  and 
null  and  void. 
(Syllaboa  by  tbe  CoortJ 

Appeal  fnm  district  court,  Sldxland  ootm- 
ty;  W.  a  Laader,  Judge. 

Actloa  by  H.  O.  Granhohn,  by  A.  B.  Son- 
derhavt.  goardlan  a*l  Mem,  against  O.  Sw^ 
^  and  O.  F.  SweUdo-  There  was  Jndgm^ 
for  defendants  foe  costs  of  suit,  and  from  aa 
order  committing  the  goardlan  for  contempt 
ia  foUliig  to  pay  tbe  oosta  be  appeals.  Re- 
yeised; 

W.  B.  TvTCfSlt  for  appellant  Oortlss 
Swelgle,  for  respondents. 

WALLIN,  J.  Tn  13ils  action  flie  appelant 
was  appoliited  guardian  ad  litem  for  the 
pbAiMtt,  Who  was  an  infimt  A  Judgment 
far  tbe  csosts  of  tiie  action  was  entered 
against  the  infant  plaintiff;  and.  payment  of 
such  costs  bavlng  been  demanded  of  the  ap- 
pellant by  the  defendantif  connsd,  and  pf^- 
ment  ttiereof  havtag  been  refused,  the  de- 
fiendants*  counsel  iqwn  an  affldaylt  made  by 
him,  applied  to  the  district  court,  and  ob- 
tained an  order  of  the  court  reqidrlng  the 
appellant  to  'Vbow  cause  why  attachment 
ahotdd  not  be  issued  to  enforce  the  payment 
aC  BoxA  costs  as  law  prodded."  Upon 
tbe  netnm  day  of  the  order  a  bearing  was 
bad  before  the  court;  and,  among  other 
things  done,  tbe  appcSIant  ffled  hia  own  offl- 
daTlt,  containing,  among  other  things,  tbe 
ftdlowlng:  "That  be  Is  not  a  trustee,  and  no 
property  came  to  his  bands  belonging  to  N. 
O.  Graubolm;  that  be  if  a  citizen  and  resi- 
dent of  the  state  of  Nortb  Itaikota;  that  be 
baa  no  property  or  funds  oat  of  which  the 
judgment  In  tbe  abore-entltled  action  can 
bv  paid,  and  that  he  Is  not  able  to  pay  the 
same;**  After  bearing  counsel,  tbe  district 
court  decided  that  no  cause  was  Abown  "why 
said  attachment  should  not  Issue,"  where- 
upon the  court  made  Its  final  order  In  the 
proceeding,  wblCb  order,  so  far  as  It  Is  ma- 
terial, Is  as  follows:  "Therefinre  you  are 
hereby  commanded  fbrthwlth  to  attach  tbe 
person  of  A.  B.  Snnderban^  guardian  of  the 
plaintiff  In  tbe  sbore^tltled  action,  and 
confine  him  In  tbe  county  Jail  of  the  county 
of  Richland,  state  of  North  Dakota,  nntU 
■a<di  time  as  the  costs  adjudged  against  said 
plaintiff  be  and  are  ful^  paid;  said  costs 
amounting  to  the  sum  of  $21.00."  An  ex- 
ception was  saved  to  the  last-mentioned  order, 
and  Bunderfaanf  appeals  from  such  order  to 
this  court  A  motion  to  dismiss  the  appeal 
was  mode  In  this  court,  *but  Inasmuch  as  the 
motion  was  based  upon  gnrands  wbldi,  in  our 
opinion,  are  untenable,  we  have  denied  the 
same,  and  shall,  in  view  of  tbe  Importance 
of  the  question  Inrolred,  dispose  of  tbe  case 
upon  its  merits,  without  diacasslng  the  points 
in  detail  made  npon  the  mothm. . 
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The  attachment  proceeding  Is  based  npcm 
a  section  of  the  Code  of  Civil  Procedure  re- 
lating to  costs,  (Oomp.  Laws,  i  S200,)  which 
Is  as  follows:  "When  costs  are  adjudged 
against  an  Infant  plaintiff  the  guardian  by 
whom  be  appeared  in  the  action,  must  be 
responsible  therefor  and  payment  thereof 
may  be  enforced  attachment"  The  sec- 
tion In  question  waa  borrowed  at  an  early 
day  by  the  territorial  legislature  from  the 
state  of  New  York,  where  the  same  language 
appears  as  section  316  of  the  New  Tork 
Code  of  Civil  Procedure.  At  least  two  cases 
arising  under  the  statute  have  been  dedded 
at  general  term  by  the  supreme  court  of  New 
York.  The  first  and  leading  case  is  that  of 
Graatman  v.  Thrall,  31  How.  Pr.  464,  and 
the  case  cited  was  approved  in  Linner  v. 
Orouae,  61  Barb.  289.  In  the  case  first  cited 
the  court  at  special  term  refused  to  grant 
an  order  Imprisoning  the  guardian  ad  litem 
for  refusing  to  pay  the  costs  which  had 
been  adjudged  against  the  Infant  plaintiff. 
In  that  case,  as  in  the  case  at  bar,  the  guard- 
ian made  affidavit  disclosing  to  the  court 
his  want  of  means,  and  inability  to  pay  the 
costs.  The  special  t&m  order  was  reversed 
on  appeal  to  the  general  t«*m,  the  court  of 
review  holding.  In  substance,  that  tiie  pover^ 
ty  of  the  guardian  could  not  be  urged  as  a 
defense  to  an  order  at  commitment  for  non- 
payment of  such  costs.  In  the  opinion,  John- 
son, J.,  speaking  for  the  court,  says:  "Nor 
do  I  see  that  the  question  of  contempt  of 
court  artses  In  the  case.  It  is  simply  a  Ua- 
blli^  which  the  statute  creates,  and  to  en- 
force payment  of  which  it  gives  this  process. 
It  does  not  depend  upon  any  order  of  the 
court,  but  results  simply  from  the  adjudica- 
tion against  the  Infant  plaintiff."  It  is  dear 
from  the  reasoning,  and  the  court  so  holds, 
that  the  refusal  of  the  guardian  ad  litem 
to  obey  the  order  of  the  court  directing  him 
to  pay  the  costs  in  question  was  in  no  sense 
a  contempt  of  the  court  which  made  the'  or- 
der. The  refusal  of  the  guardian  to  pay  such 
costs  was  simply  a  breach  of  an  obligation 
which  arose  under  the  statute,  and  which 
was  complete  before  the  court  made  any  or- 
der in  the  summary  proceeding.  In  the  state 
of  New  York  there  is  a  statute  In  the  nature 
of  a  ca.  sa.  proceeding  which  creates  and 
regulates  a  remedy  by  attachment  of  the  per^ 
sou,  and  points  out  distinctly  the  cases  In 
which  such  remedy  Is  available.  This  statu- 
tory remedy  Is  doubtless  referred  to  In  the 
words  used  in  the  section  In  question,  i  e. 
"and  payment  may  be  enforced  by  attach- 
ment." We  have  no  similar  statutory  pro- 
visions in  this  state,  and  consequently  the 
machinery  existing  In  the  state  of  New  York 
for  the  enforcement  of  the  liability  of  the 
guardian  by  attachment  of  his  person  Is 
wholly  wanting  Id  this  Jurisdiction.  See  2 
Rev.  St  N.  Y.  marg.  p.  534.  The  arrest  and 
bail  statute  of  this  state  (Comp.  Laws,  SS 
4944-4971)  Is  ancillary  to  a  civil  action,  and 
hag,  of  eowae,  no  application  to  this  case, 


which  Is  not  a  civil  action,  so  far  as  the  ap- 
pellant is  concerned,  but  is  a  proceeding  by 
motion  made  on  a  summary  application  after 
Judgment  In  an  action  between  other  parties. 

We  have  seen  that  the  courts  of  New  York» 
In  construing  the  same  statute,  have  held  that 
the  failure  of  the  guardian  of  an  Infant  plain- 
tiff to  pay  the  costs  adjudged  against  the  in- 
fant does  not  constitnte  a  contempt  of  court. 
We  concur  in  this  construction  of  the  statute, 
and  hence  must  hold  that  the  order  appealed 
from  cannot  be  sostalned  as  an  order  made 
In  a  proceeding  Instituted  to  punish  a  con- 
tempt of  court  We  must  conclude  ther^ore 
that  the  order  of  the  district  court  directing 
the  Incarceration  of  the  appellant  was  with- 
out legal  warrant.  If  the  refusal  of  the 
guardian  to  pay  such  costs  were  an  act  of 
a  fraadul«it  or  tortious  nature,  he  could  have 
been  proceeded  against  by  a  dvll  action,  and 
taken  Into  custody  onder  the  arrest  and  bail 
statute.  If  not  a  tortious  act  (and  we  think 
It  was  not)  the  appellant  would  be  protected 
from  arrest  and  Imprisonment  by  section  15 
of  the  state  oonstltntlon,  which  provides  that 
"no  person  shall  be  imprisoned  tot  debt  un- 
less upon  refusal  to  deliver  up  his  estate  tor 
the  benefit  of  his  credltMv  in  such  manner  as 
shall  be  prescribed  by  law,  or  in  cases  of  tort 
or  whwe  there  Is  a  strong  presumption  <rt 
fraud."  The  term  "debt"  as  employed  In 
section  16,  supra,  Is  manifestly  used  In  a 
broad  sense,  and  hence  will  embrace  such 
obligations  to  pay  mon^  as  arise  upon  the 
law,  as  well  as  those  which  arise  upon  con- 
tract It  is  conceded  that  no  similar  pro- 
vision Is  found  in  the  constitution  of  the  state 
of  New  York. 

It  appears  f^om  what  has  been  already 
stated  that  the  order  of  the  district  court  In- 
carcerating the  appellant  was  wltiiout  any 
legal  warrant,  even  if  made  upon  the  as- 
sumption that  the  act  of  the  guardian  in  re- 
fusing to  pay  the  costs  was  a  tort  A  party 
guilty  of  a  tort  must  be  proceeded  against  by 
a  dvll  action,  and  cannot  be  summarily  dealt 
with  by  a  mere  motion  proceeding,  had  in 
an  action  between  other  parties.  The  order 
appealed  from  being  void  in  its  inception, 
must  be  reversed,  and  the  proceeding  upon 
which  it  was  based  must  be  dismissed,  and 
this  ccmrt  will  k>  direct  All  concur. 


inmm^roiia,  st.  p.  a  s.  stte.  m.  rt. 

CO.  T.  NBSTBR. 

(Supreme  Court  of  North  Dakota.  Dec  16, 

1803.) 

^RiKiiTG  Out  Kvidknce  —  CoNDEmrinox  Puo- 

CBEDIS09— COKBTITUTIOSILITT  OP  ACT — ^WaIVBR 

1.  Where  there  is  any  competent  evlde&m 
In  the  teatimony  of  a  witness,  a  motion  to  strike 
oat  bis  entire  testimony  is  proper)?  overruled. 

2.  Where  condemnation  proceedings  were 
commenced  under  the  statute  in  force  prior  to 
the  adoption  of  section  14  of  oar  state  constitu- 
tion, specifylDE  the  manner  of  taldng  private 
pn^erty  fur  public  use,  and  the  land  owner  par- 


Digitized  by 


MINNEAPOLIS.  ST.  P.  A  S.  STTE.  M.  BY.  CO.  e.  NESTEB. 


511 


tidpated  in  inch  proceedingB,  and,  after  the 
r«ort  of  the  commisaloaers  was  filed,  demanded 
t  jarr  trial,  as  tn  the  itatute  provided,  he  there- 
by waived  the  benefit  of  the  coostitutionai  pro- 
nuoQ,  and  cannot  at  the  triai  in  the  district 
court  before  the  Jury  be  heard  to  allege  the  un- 
constitutionality of  the  statnte. 

3.  B7  failing  to  file  ezce^tioni  to  such  re- 
port, and  demanding  a  jury  trial,  he  waived  all 
Irregalaritiea  and  InfannaUtieB  fn  the  proceed- 
ings npoa  which  commissioners'  appraise- 
■ent  was  baaed. 
(SrHabna  br  the  Conrt) 

Aroeal  frcMD  district  court;  Bames  county; 
Roderick  Rose,  Judge. 

GoQdemnatlon  proceeObigB  by  the  Minne- 
ipolia,  St.  Paul  &  Sault  Ste.  Marie  Railway 
Company  against  Samuel  K.  Nester.  From 
the  Jiidgment  rendered,  defendant  appeals. 
Afflrmed. 

Winterer  &  Winterer  and  8.  L.  Glaspell, 
for  appellant  G.  K.  Andrua.  I*.  W.  Gam- 
mons, and  Alfred  H.  Bright,  for  respondent. 

BARTHOLOMEW,  0.  J.  This  action  orig- 
inated In  condemnation  proceedings.  There 
was  an  award  of  damages  to  appellant  by 
commlsslonerfl,  from  which  he  appealed  to 
the  district  court,  where,  upon  trial,  his  dam- 
ages were  assessed  by  a  jury  at  a  slightly 
increased  amount;  and  from  Judgment  In 
his  favor  for  such  amount,  with  costs,  he 
appeals  to  tliia  court  Oliere  Is  but  one  er- 
ror assigned  that  bears  upon  the  amount  of 
the  verdict,  and  we  wish  to  discuss  that  at 
this  point 

Respondent,  at  the  trial,  called  two  wit- 
nesses who  testified  generally  as  to  the  char- 
acter and  value  of  appellant's  land,  and  of 
the  land  taken  for  right  of  way  purposes, 
and  the  damage  to  appellant's  farm  by  such 
taking;  and  on  cross-examination  it  was 
drawn  from  each  witness  that,  In  climat- 
ing such  damages,  he  took  into  consldera- 
tlon  the  benefit  to  appellant's  farm  arising 
from  the  construction  of  respondent's  road. 
Appellant's  counsel  moved  to  strike  out  the 
testimony  of  each  witness,  and  the  motions 
were  denied.  This  was  clearly  right  There 
was  some  competent  evidence  la  the  testi- 
mony of  each  witness,  and  the  motions  went 
to  the  whole  testimony.  Instead  of  being 
limited  to  such  portions  as  gave  the  total 
damage  as  estimated  by  the  witness.  The 
court  was  careful,  however,  that  no  wrong 
should  result  from  this  mistake  of  counsel; 
for  In  the  charge  the  Jury  were  told,  under 
four  different  forms,  that,  in  arriving  at 
the  amount  of  their  verdict,  they  must  not 
consider  any  l>eneflts  to  appellant  arising 
from  the  construction  of  the  road. 

Turning  to  the  difficult  questions  presented, 
we  find  the  following  entry  In  the  abstract: 
"And  said  cause  came  on  for  hearing  and 
trial  at  a  regular  term  of  the  district  court 
la  and  for  Barnes  ooun^.  North  Dakota, 
on  the  ieth  day  of  December,  A.  D.  1802. 
And  at  the  beginning  of  the  trial,  and  be- 
fnre  any  witnesses  bad  been  sworn,  the  de- 
tendaut.  Sunod  K.  Nester,  objected  to  the 


Jurisdiction  of  the  court  to  bear  and  deter- 
mine this  action,  and  moved  that  all  pro- 
ceedings herein  be  dismissed,  for  the  rea~ 
son  that  no  proper  petition  has  ever  been, 
filed,  that  no  petition  has  ever  been  flle& 
describing  the  lands  of  the  defendant,  Sam- 
uel K.  Nester,  and  no  l^al  notice  of  the- 
appointment  of  commissioners  was  ever 
served  upon  him,  and  the  court  is  without 

'  Jurisdiotion  generally."  And  again,  after 
the  evidence  was  all  In:  "The  defendant 
now  moves  the  court  to  dismiss  this  proceed- 
ing for  the  following  reasons:  First,  the 
court  is  without  Jurisdiction;  socond,  the- 
defendant  had  no  notice  and  was  not  a 
party  to  the  proceedings  bad  before  the  com- 
missioners were  appointed;  third,  there  Ut- 
a  variance  as  to  the  width  of  the  atrip  de- 
manded In  the  original  petition  that  Is  re- 
quired in  this  proceeding;  fourth,  there  Is- 
no  evidence  that  the  plaintiff  Is  a  corpora- 
tion; fifth,  there  is  no  evidence  here  of  the- 
necesslty  for  the  taidng  of  the  property  de- 
scribed in  the  petition."  The  point  urged 
under  these  exceptions  is  that  the  court  was- 
without  Jurisdiction.  By  that  It  is  not 
meant  that  tiie  district  court  had  not  Juris- 
diction in  ccmdemnatlou  proceedings  prop- 
erly brought  befOTO  it   But  it  Is  claimed: 

.that,  by  reason  of  certain  precedent  irregu- 
larities, the  Jurisdiction  was  defeated;  and- 
it  is  specially  urged  that,  under  section  14 
of  our  state  constitution,  the  statute  under 
wblch  these  ivoceedlngs  wve  initiated— audi 
which  statute  was  In  force  prior  to  the  adop- 
tion of  the  constitution— became  a  nullity., 
because  inconsistent  with  the  constitutional 
provision.  Said  section  14  Is  as  follower 
"Private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  Just  compensa- 
tion having  been  first  made  to.  or  paid  into- 
court  for  the  owner,  and  no  right  of  way 
shall  be  appropriated  to  the  use  of  any  cor- 
poration, other  than  municdpal,  until  fuU« 
compensation  therefor  be  first  made  In  mon- 
ey or  ascertained  and  paid  into  court  tot- 
the  owner,  lireepectlve  of  any  benefit  from 
any  improvement  proposed  by  such  corpora- 
tion, which  compeusatloD  shall  be  ascer^ 
tained  by  a  Jury,  unless  a  Jury  be  waived.'" 
These  proceedings  were  commenced  by  re- 
spondent under  sections  3000  and  3001  of 
the  Compiled  Laws.  These  sections,  with 
great  particularity  of  detail,  provide  for  aa 
application  by  petition  to  the  Judge  of  the 
district  court  for  the  appointment  of  com- 
missioners to  assess  damages  for  right  of 
way  In  cases  where  the  parties  cannot  agree. 
We  need  not  specifically  further  notice  tbe- 
provisions  of  the  statute,  nor  need  we  spec- 
ify the  irregularities  in  the  app<^tmrait  of, 
and  proceedings  before,  the  commission- 
ers, of  which  appellant  now  complains.  It 
Is  enough  to  say  that  he  went  before  the 
commissioners,  and  contested  the  question 
of  damages.  Neither  at  that  time  nor  In 
the  trial  court  did  he  Join  issue  upon  the- 
allegations  of  respondent's  right  to  ctndai^ 

Digitized  by  Google 


«12 


NORTHWESTERN  REPORTER,  Vol.  57. 


nation  prooeedingB,  or  of  the  neoesslty  of 
taking  the  land  condemned.  After  the  com- 
mlsBlonoiB  had  filed  their  report,  he  made 
demand  for  a  trial  by  Jury,  aa  proTlded  by 
the  statute,  and  alleged  that  be  "hereby 
demands  a  trial  by  jmry,  as  Is  provided  by 
sectlCMi  3000  of  the  Compiled  Laws."  Tbe 
record  suggests  this  Inquiry:  Is  appeUant 
Id  a  position  to  gaestton  the  eonstltndon- 
allty  of  this  law,  by  the  terms  of  which  be 
4ransfeiTed  tiie  case  into  the  trial  oomrtT 
■Olearly  not  He  went  before  the  commis- 
sioners, and  sought  the  benefit  of  this  law. 
Sabseqoently,  he  TOhmtarily  chose  to  por- 
■Bue  a  remedy  provided  1^  the  statute  In 
preference  to  a  common-law  r«uedy  that 
was  open  to  him.  By  these  acts  he  has 
waived  any  benefit  of  the  constitutional 
proTtslon.  Such  shoald  be  the  law  In  reascm, 
and  snch  Is  the  law  upcm  aatbwlty.  Cooley, 
0(Hist  Lim.  216;  Bnd.  Interp.  St  f  687,  and 
cases  there  dted. 

Could  appenant,  at  the  trial  in  tti»  dtotrtet 
«ourt,  ur^  as  against  tbe  Jnrlsdicticai  of 
that  court,  any  Irr^nlaritles  In  the  preced- 
ing condemnation  proceedings?  This,  too, 
must  be  answ^ed  la  the  negatlTe.  Tbe 
atatnte  provides  "that  tbe  report  of  the  com- 
missioners may  be  reviewed  by  the  district 
court  on  written  exceptions  filed  by  elthw 
part>'  In  the  clerk's  office  within  sixty  days 
after  the  filing  of  such  report;  and  tbe  court 
shall  make  bu<A  order  ther^n  as  right  and 
Justice,  may  require  ^ther  hy  confirming, 
modi^ing,  or  rejecting  the  same,  m*  by  or- 
dering a  new  appraisement  on  good  cause 
shown;  or  either  party  may  within  thirty 
days  after  the  filing  of  such  report  file  with 
the  clerk  a  written  demand  for  a  trial  by 
Jury;  In  which  case  the  amount  «t  damages 
shall  be  assessed  by  a  Jury,  and  the  trial 
shall  be  conducted  and  Judgment  entered 
■im  the  rerdlct  in  tbe  same  manner  as  In  civil 
•  actions  in  the  district  court"  Clearly,  two 
courses  are  left  open  to  a  dissatisfied  party. 
He  may  except  to  the  repwt,  and  thereby 
raise  all  questions  of  law  as  to  Its  legality 
and  Bufllciency;  or  he  may  demand  a  Jury 
trial,  in  which  event  his  damages  shall  be 
assessed  by  a  Jury  thton^  a  regular  trial 
In  court.  But  It  was  never  contemplated 
tiiat  botb  should  be  used  at  the  same  time, 
or  that  the  UMer  Included  the  former.  When 
exceptions  are  filed,  It  is  the  report  of  tbe 
commisslon«8  that  is  to  be  tested.  It  may 
be  affirmed,  modified,  or  rejected,  and  a 
new  appraisement  may  be  ord^eA.  Nec- 
essarily, this  Is  done  by  the  court,  and  there 
Is  no  place  In  the  proceeding  for  a  Jury. 
On  the  othCT  band,  when  a  Jury  trial  Is  de- 
manded, Uie  whole  matter  of  compensation 
Is  in  tbs  Jury's  hands.  Their  verdict,  wheth- 
er more  or  less  than  the  commissioner's  ap- 
prnlnemmt,  measures  tbe  amount  of  the 
land  owners  recovery.  Tbe  appraisement, 
as  a  measure  of  damages,  becomes  abs<^te- 
1y  immaterial,  and  all  tbe  steps  by  which  It 
was  reached  become  llkeirtse  Immaterial. 


Mllla,  Em.  Dom.  f  324.  Tbe  learned  trial 
court  tried  the  case  upon  the  theory  that 
the  only  question  Involved  was  tbe  amount 
of  compensation.  This  was  clearly  correct, 
and  upon  that  question  the  only  error  as- 
signed Is  tbe  one  relating  to  tbe  admission 
of  testimony  heretofore  discussed.  The  Judg- 
ment of  the  trial  oonrt  Is  In  all  tUngi  af- 
firmed. All  concur. 


aRAFF  V.  ACKBRMAN.  County  Treasnrcr. 
(Supreme  Court  of  Nebraska.  Jan.  4,  laM^) 

TlXlBUt  PROPBBTT— OOVATIOH  LaHO. 

1.  When  land  has  been  fully  earned  or  paM 
for,  BO  tii&t  the  clerical  act  of  IwulDg  tiie  patent 
only  is  required  in  order  to  inrest  the  puroiaser 
or  donee  with  the  full  legal  title  thweto*  the 
Jnrtsdlction  of  the  state  attaches,  and  It  is  tax* 
able  like  other  pn^terty;  but  where  the  condl- 
tieas  of  the  purcttaaa  or  donation  have  not  beea 
performed,  and  the  general  government  oon- 
tinues  to  have  such  a  beneficial  intwest  there- 
in OS  will  juBtffy  it  in  withholding  a  patent,  it 
Is  not  taxaole  by  ijie  agencies  of  the  state. 

W.  868,  82  Neb.  SSjTovflOTied. 
llSyllabas  by  the  Court) 

Appeal  from  district  court,  Oomliiff  ooob- 
ty;  Norris,  Judge. 
ActiMi  by  Chartea  Graff  against  G.  W. 

A.  ckatmaa,  oounty  treasurer,  for  an  Injunc- 
tion. Def^daat  had  Judgmoit  rtiami^aing 
the  oomplatttt,  and  plaintiff  appeals.  Re- 
versed. 

Qea  D.  Blelklejohn  and  Geo.  G.  Bowman, 
for  appellant  Geo.  H.  Hastings.  Atty.  Qcxl, 
(P.  H.  Moodl^  Go.  Atl7.,  of  oouQS^  tot  ap- 
pellee. 

POST,  3,  This  was  an  action  by  the  ap- 
pellant In  tiie  district  court  of  Oomlng 
county  against  tbe  appellee,  as  coimty  treas- 
urer, to  restrain  the  sale  by  tbe  latter  of  the 
S.  W.  ^  of  section  17,  township  24^  range  7 

B.  ,  In  said  comity,  tor  taxes  assessed  In  the 
y«uv  1882  and  A  demurrer  was  sus- 
tained to  tbe  petition,  and  Judgment  entered 
dismlstf  ng  the  action,  whereupon  an  appeal 
was  taken  by  tiie  plaintiff  to  this  court  It 
appears  firom  tbe  petition  tiiat  the  property 
above  described  is  a  part  of  the  terrltwy 
recently  Induded  within  tbe  Omaha  Indian 
reservation;  that  In  punmance  of  an  act  of 
oongresa  approved  August  7,  1882,  a  port  of 
said  reservation.  Including  the  tract  above 
deaolbed,  was  surveyed,  appraised,  and  of- 
fered for  sale  to  actual  setUen  on  the  fol- 
lowing terms,  to  wit:  One-third  of  the  ap- 
praised price  one  year  firom  the  date  of  en- 
try, one-third  in  two  years  thereafter,  and 
one-third  in  three  years  thereafter,  wltb  In- 
terest at  the  rate  of  B  per  cent  pw  annnm. 
By  said  act  It  Is  provided  Hutt  *in  case  of 
default  In  ettbia  of  said  payments  the  per- 
son thus  defaulting  tox  a  iwriod  of  ^ty  dayi 
shall  fOrf^t  absolutely  Us  right  to  the  tract 
which  he  has  purchased  and  any  payment  ot 
payments  he  may  have  made."  It  Is  farther 
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prorlded  tliat  "when  purcliasera  shall  have 
complied  with  the  proTlsions  of  this  act  aa 
to  payment,  improTement,  etc.,  proof  there- 
of shall  be  received  by  the  local  land  office 
at  Meligh  and  patents  issued  as  In  case  of 
public  lands  offered  under  the  homestead  and 
pre-emption  acts."  In  the  month  of  June, 
1S81,  the  plaintiff  settled  upon  the  premises 
described,  and  made  Taluable  and  lasting  im> 
provements  thereon;  and  In  the  month  of 
July  of  said  year,  having  fully  compiled  with 
the  ctmdittons  Imposed  by  said  act,  he  pur- 
chased said  property  from  the  United  States 
on  the  terms  above  named,  and  has  since  said 
last-named  date  continued  to  reside  on  and 
cultivate  the  same.  In  the  years  1885,  1886, 
1888,  and  1890,  congress,  by  supplemental 
acts,  extended  the  time  for  the  payment  of 
the  pnrdiase  price  of  said  land  so  that  the 
flrst  payment  therefor  will  become  due  on 
the  1st  day  of  December,  1894,  and  the  bal- 
ance in  equal'lnstallments  one  and  two  years 
thereafter.  By  each  of  said  supplemental 
acts  the  Intereett  on  the  principal  sum  was 
required  to  be  paid  annually,  and  the  plain- 
tiff has  paid  in  full  all  interest  chargeable 
to  him  under  the  provisions  of  the  ser^nl 
acts;  but  the  princ^Ml  mn  i>  not  doe,  and 
to  wholly  unpaid. 

It  is  obvious  from  the  foregoing  statement 
that  the  title  to  the  property  above  described 
was,  at  the  time  of  the  levy  of  the  taxes  in 
coQtroveray,  in  the  United  States,  and  that 
the  plaintiff  has  at  most  an  equitable  Inter- 
est theretai.  It  Is  true  that  the  paym^t  In 
foil  of  the  purchase  price  wilt  invest  hlm 
with  the  entire  equitable  title  to  the  prem- 
ises; but  at  present  he  is  in  effect  a  ten- 
ant In  poesesslont  under  a  contract  of  pur- 
chase, in  which  time  was  made  the  essence 
of  the  ccntrsct  His  title,  whether  equitable 
or  legai,  depends  upon  the  payment  for  the 
land,  and  until  the  p^formance  of  that  con- 
dition the  title  remains  In  the  United  States. 
The  settled  rule  In  the  state  and  federal 
courts  is  that  where  loud  has  been  fully 
famed  or  paid  for,  so  that  the  clerical  act 
tt  issuing  the  patent  only  is  required  In  or- 
to  invest  the  purchaser  or  donee  with 
the  fuU  legal  tlUe  thereto,  the  Jurisdiction 
of  the  state  attaches,  and  it  Is  taxable  like 
other  property;  but  where  the  condlUons 
of  tlie  donation  or  ptirchase  have  not  been 
complied  with,  and  the  general  government 
eoDtinnes  to  have  such  a  beneficial  Interest 
tbocin  as  will  Justify  It  lii  withholding  a 
patoit,  n  Is  not  taxable  by  the  state.  See 
RaUroad  Co.  t.  McShane,  22  WalL  444;  Van 
Brocklltt  r.  Tennessee,  117  U.  B.  151,  6  Sup. 
Ct.  670;  Wisconsin  Cent  B.  Co.  v.  Price 
Co.,  138  U.  S.  406,  10  Sup.  Gt  341;  White 
V.  Railroad  Co^  6  Neb.  393;  Donovan  v. 
Elolce.  6  Neb.  124.  In  Ralboad  Co.  v.  Mc- 
8bane,  Justice  MlUer  uses  the  following  lan- 
guage: "That  the  payment  of  these  costs 
oi  Bnrreylng  the  land  Is  a  condition  precedent 
to  the  right  to  recelTe  the  title  from  tbe 
funmioent  can  admit  of  mo  doubt  Until 
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this  is  done,  tbe  equitable  title  of  the  com- 
pany Is  iocomplete.  Th&C6  remains  a  pay- 
ment to  be  made  to  perfect  It  There  is 
something  to  be  done,  without  which  the 
company  is  not  entitled  to  a  patent  Tbe 
case,  clearly.  Is  not  within  the  rule  ivhlch 
authorizes  state  taxation  of  lands,  tbe  title 
of  which  is  In  the  United  States.  The  rea- 
son of  this  rule  Is  also  fully  applicable  to 
this  case.  The  United  States  retains  the 
legal  title,  by  withholding  tbe  patent,  for 
the  purpose  of  securing  the  payment  of  these 
expenses;  and  It  catmot  be  permitted  to  the 
state  to  defeat  or  embarrass  this  right  by 
a  sale  of  the  lands  for  taxes.  If  such  a 
sale  could  be  mode,  it  must  be  valid,  if  the 
laud  is  subject  to  taxation,  and  the  title 
would  pass  to  the  purchaser.  If  no  such  title 
oould  pass,  then  it  is  because  the  land  la 
not  liable  to  the  tax,  and  the  treasurers  of 
the  counties  have  no  right  to  assess  it  for 
that  purpose."  In  concluding,  the  learned 
Judge  Bays:  "Under  these  vtews,  we  are  of 
opinion  that  the  state  bad  no  right  to  tax 
lands  for  which  the  cost  of  airveylng  had 
not  been  paid,  and  for  which  no  patent  had 
been  Issued."  We  feel  under  especial  obliga- 
tion to  recognize  the  rule  thus  stated,  for  the 
reason  that  the  people  of  Nebraska,  at  the 
time  of  Its  admisdon  into  the  Union  as  a 
state,  ent»*ed  into  a  solenm  compact  with 
the  general  government,  by  which  it  Is  pro- 
vided that  no  taxes  shall  be  Imposed  by  the 
state  upon  the  lands  or  other  property  there- 
in belonging  to,  or  which  may  thereafter  be 
acquired  by,  the  United  States.  See  En- 
abling Act,  I  4.  The  only  obstacle  we  have 
encounttfod  in  holding  the  property  deficrltH 
ed  to  be  exempt  from  taxation  by  the  agen- 
cies of  tbe  state  is  the  case  of  Edgington 
V.  Cook,  32  Neb.  651,  48  N.  W.  300.  That 
was  an  original  action  to  restrain  tbe  collec- 
tion of  taxes  assessed  against  lands  In  Nance 
county  within  the  limits  of  the  former  Paw- 
nee Indian  reservation.  It  appears  that  the 
terms  of  sale  were  substantially  the  same  as 
those  enumerated  In  the  petition  In  this  case; 
that  the  plaintiff  therein  had  made  payment 
of  but  one  of  the  three  equal  installments 
of  the  purchase  price  and  was  not,  at  the 
time  of  the  levy  of  the  taxes  in  controvwsy, 
entitled  to  a  patent,  the  title  being  in  tne 
United  States.  It  was  held  that  the  lands 
were  taxable  from  the  date  of  their  purchase. 
It  Is  conceded  that  that  case  Is  directly  In 
point,  and.  If  it  Is  to  be  regarded  as  authc^*- 
Ity,  is  decidve  of  the  present  controversy. 
But,  in  determining  its  value  as  a  precedent. 
It  should  be  observed— First;  that  the  cotirt 
tiierein  appear  to  have  overlooked  the  cose 
of  Donovan  v.  Kloke,  supra,  in  which  It  la 
expressly  held  that  lands  purchased  from 
the  United  States  at  private  entry  are  not 
taxable  until  after  payment  in  full  of  the 
purchase  money,  and  that  every  step  before 
that  time,  taken  by  way  of  assessment  or 
levy  of  taxes,  Is  void;  second,  the  deciidon 
therein  rests  upon  Hib  autbwlty  of  Hagen- 
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InidE  T.  Seed.  8  Neb.  17,  itldcb  IiitoItmS  no 
questI<Hi  of  tile  powar  to  tax  property  be- 
Icmgins  to  the  United  States,  bnt  the  ri^bt 
<tf  the  state  to  tax  its  own  sdiofd  lands  beld 
by  IndiTldnals  rmHee  contracts  of  pnrduun; 
and,  tlilrd,  the  force  of  Hagenbntft  t.  Reed 
as  antliorlty  ta  greatly  Impaired,  If  Indeed 
It  la  not  OTemtled,  by  subseqnent  dedslona 
at  this  ooiirt  See  Washington  Ga  t. 
Fletcher,  12  Neb.  SSe,  11  N.  W.  460,  5ffi,  865. 
The  last-named  case  recalls  the  controversy, 
as  serious  as  amusing,  betwera  the  court 
and  the  legislature,  which  grew  out  of  the 
decision  in  Hagenbuck  r.  Reed.  It  was  con- 
tended by  the  legislature  that  school  lands 
which  had  been  sold  by  the  state  on  credit 
were  not  taxoble  until  fully  paid  for,  not- 
withstanding the  holding  of  this  court  to  the 
contrary.  And  by  an  act  approved  Febru- 
ary 20,  1879,  under  a  preamble  stating*  that 
said  lands  "hare  not  beai  and  are  not  now 
taxable  for  any  purpose  whateTcr,"  provl- 
ston  was  mdde  for  the  refunding  to  pur- 
chasers of  all  mon^  paid  as  taxes  thereon. 
That  act  was  upheld  in  Washington  Co.  r. 
Fletcher,  apparently  upon  the  gronnd  that  It 
-  was  a  legislatlre  constroctlon  of  prior  acts 
inconsistent  with  Hagenbuck  t.  Reed.  While 
the  question  of  the  soundness  of  the  conclu- 
sion in  the  last-named  case  Is  not  now  be- 
fore us,  that  case  Is  clearly  not  authorltr 
for  the  proposition  asserted  by  the  appellee 
in  this.  Since  we  concur  without  hesitation 
In  holding  that  the  lands  lo  this  case  were 
not  taxable  at  the  time  In  question.  It  fol- 
lows that  the  case  of  Edglngton  t.  Cook  can- 
not longer  be  accepted  as  authority.  The 
Judgment  of  the  district  court  Is  reversed, 
and  the  case  remanded,  with  InstructlonB  to 
enter  a  decree  In  accordance  with  the  views 
her^  expressed.   The  other  Judges  concur. 


HOLBCBS  et  aL  v.  HUTCHIN3  et  aL 
(Supreme  Oourt  of  Nebraska.  Jan.  8, 1894.) 
Mkchanics'  Liens  —  Pbiohitt  ovnt  Mobtoaos — 

BTATEUSNT  of  CLAJM — DBaCBIFTIO!!. 

1.  Hie  proviso  lo  section  6,  c.  64,  Gomp. 
St.,  (tiie  meaianlc's  lien  law  of  this  stated  that 
'*thls  law  shall  not  be  so  construed  as  to  inter- 
fere with  prior  bona  fide  liens  on  grounds  on 
which  such  buildings  shall  be  erected  as  a 
fixture,"  kdd  to  forbid  snbordinatlDK  the  pri- 
ority of  a  recorded  mortgage  on  sucn  grounds 
to  a  subsequently  attaching  mechanic's  lien, 

2.  One  who  claims  the  benefits  of  the  me- 
chame's  lieu  law  mnst  show  a  substantial  com- 
pliance with  each  essential  requirement  thereof, 
one  of  which  is  that  the  sworn  statement  to  be 
filed  shall  contain  a  description  of  the  land  up- 
on which  the  lat>or  was  done  or  material  was 
fuFDlBhed  for  the  purtKue  contemplated  by  such 
law.  A  description  pf  property  in  such  state- 
rnMit,  which  Is  entirely  inapplicable  to  the  land 
actually  benefited,  cannot  ok  made  effective  to 
any  extent  for  the  purpose  of  subjecting  the 
lead  actually  built  vpm  to  the  (q^eration  «F  the 
Uen  claimed. 

8.  The  bin^ng  force  of  the  law  creating 
and  regulating  mechanics'  liens  In  favor  of 
a  lienor  as  against  a  purchaser  of  the  premises 
sought  to  be  sehjected  to  SBCh  lien  depends  n^ 


on  the  required  sworn  statemmt  bdng  filed  of 
record  within  the  time  fixed  by  the  statute  for 
that  purpose.  As  between  such  parties,  iii4 
for  the  purpose  stated,  the  notice  imparted  br 
filing  the  prescribed  statement  Is  an  essentia 
prwequisite,  the  want  of  which  can  neither  hs 
supplied  by  other  proof  nor  suiiplemented  by  a 
decree  of  court. 

4.  The  mere  knowledge  of  a  grantor  that 
his  grsntee  Intends  to  build  upon  the  lot  wbiA 
Is  the  subject-matter  of  the  conveyance  betweoi 
them  will  not  operate  to  postpone  the  priority 
of  a  purchase-money  mortgage  in  favor  of  snea 
grantor  to  a  mechanic's  lieu  for  material  sub- 
seqnentiy  furnished  for  the  erection  of  a  buil4- 
lug  on  said  lot.  To  bring  about  this  resoltr  the 
grantor  must  in  some  manner  be  a  promoter  ef 
the  improvement  contemplated. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lancaster  ooua- 

tj;  Field,  Judge. 

Action  by  Leonidas  K.  Holmes  and  another 
against  Jane  O.  Huttdiins  and  othws  to  e» 
force  a  mechanic's  Uen  on  real^.  From  the 
Judgment  rendered,  plalntUb  •  appeaL  Be> 
Twsed. 

Webster,  Rose  ft  Fl^ordick,  for  appdlanta 
8.  L.  CMsthaidt,  for  cross  appelant  Sasri. 
J.  Tattle^  Hanrood,  Ames  ft  KtUj,  Lamfeb 
Blcketts  ft  WUaon,  Daris  ft  mbiur,  aai 
Uoekett;  Balnbolt  ft  Polk,  for  appdleea. 

RT^,  O.  1.  Leonidas  K.  Holmes  and  tiie 
Flist  National  Bank  of  lincoln  began  this 
action  against  Jane  G.  Hutdiins  and  C.  H. 
Hutchlns,  as  the  owners  of  lot  12,  in  bIo<± 
41,  of  said  dty.  and  the  W.  %  of  lot  13  !■ 
Little  &  Alexander's  subdivision  of  lot  63  of 
S.  W.  LItde's  subdivision  of  the  W.  ^  sT 
the  S.  W.  %  of  section  24,  township  10,  ranss 
6  B.  The  otbtf  defendants  named  were  orig- 
inally joined  by  reason  of  having  dalms  for 
and  Hens  upon  the  above-described  proper- 
ty, with  such  exceptions  as  wiQ  demand 
separate  notice  by  reason  of  special  drcuoi- 
stances.  The  first  National  Bank  of  Lin- 
coln was  joined  as  plaintiff  witb  Leonidas 
K.  Holmes,  solely  by  reason  of  barfug  ob- 
tained under  Holmes  a  right  to  payment 
out  of  the  proceeds  of  socb  recovery  as  saM 
Holmes  might  ultimatdy  be  decreed  entitled 
to.  The  action,  therefore.  In  general  terms, 
should  be  treated  as  In  effect  it  simply  was, 
an  action  on  behalf  ct  Leonidas  K.  Holmes 
against  the  real  property  above  described 
for  the  enforcement  of  a  lien  under  our  me- 
chanic's lien  law,  by  reason  of  his  having 
fnmlshed  material  for  the  erection  of  build- 
ings thereon.  While  there  were  many  liens 
adjudicated  by  the  judgment  of  the  trial 
court,  there  are  but  two  defendants  with 
whom  Leonidas  K.  Holmes  has  aerlotu  eoa- 
tention  In  this  court  One  of  these  adTersa- 
rlee  Is  the  representative  of  W.  W.  Holmes 
who  died  while  this  action  was  pending;  the 
other  Is  Abner  Heato*. 

2.  The  petition  contained  all  pr<^>w  and 
necessary  averments  for  the  foreclosure  of 
a  mechanic's  Uen  as  against  the  real  prop- 
erty involved.  In  respect  to  the  claim  «C 
L.  E.  Hcdmca  tor  a  lla,  which  wu  AM 
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in  the  proper  office  on  July  13.  18S8,  against 
lot  1^  block  41,  above  named,  there  was  a 
Buffident  compliance  with  the  statute  to  en- 
tlUe  the  dainumt  to  a  lien  thereon  from  the 
date  of  fumisblns  the  first  material  de- 
scribed, to  wit,  March  1*  1889.  The  con- 
iract  In  pursuance  of  which  the  materials 
were  furnished  by  L.  K.  Holmes  was,  as  he 
armed,  with  J.  O.  and  H.  O.  Hutchins,  the 
owners  of  the  property  sought  to  be  sub- 
jected to  the  lien.  In  respect  to  the  rights 
and  Interest  of  the  defendant  W.  W.  Holmes, 
wlio  was  UTing  wh^  the  petition  was  filed, 
the  sole  all^ntlons  of  the  [petition  were  as 
foUows:  "The  other  defendants,  the  Clark 
it  Leonard  Investment  Company,  Pennsyl- 
vania Company  of  Insurance  on  Uvea,  Phil- 
addphla  Mortgage  &  Trust  Company,  Bad- 
ger Lumber  Company,  National  Lumber 
Company,  and  W.  W.  Holmes,  are  holders  of 
sundry  mortgages  on  portions  of  said  prem- 
Lses,  some  of  them  having  liens  on  one  pteue 
only  of  said  proper^,  and  some  on  both 
ple«s  ot  property;  and  tbey  are  therefore 
made  def«idants  to  this  action.  The  exact 
amount,  and  the  pri<»4ty  of  the  liens  in 
said  iMt^rty  claimed  by  said  defendants. 
If  any  unotmt  Is  due,  the  plaintlfr  Is  unable 
acenrately  to  state."  The  pray&r  of  the  pe- 
tition was  (omitting  language  not  now  nec- 
essary to  quote)  as  foUows:  "Wtaer^orethe 
plaintiff  prays  the  court  that  an  accounting 
may  be  taken  of  and  concerning  the  Hens 
oa  said  property,  and  the  amount  due  the 
plaintiff  may  be  ascertained,  as  well  aa  the 
amonnta  due  the  seroral  d^Wdants.  and 
that  the  priority  of  the  liens  may  be  adju- 
dicated and  detomined;  and  that,  unless  the 
sum  doe  the  plaintiff  be  paid  by  a  short  day, 
to  be  named  by  the  court,  said  premises  be 
sold,  and  the  proceeds  applied  by  the  court 
to  pay  the  liens  in  the  order  of  their  priori- 
tjl  that  in  the  mean  time  a  receive  may  be 
appointed  to  take  charge  of  said  property, 
and  collect  the  r«its  thereof,  and  to  hold 
the  same  subject  to  the  order  of  the  court, 
to  be  applied  In  proportion  on  the  liens  on 
said  property  In  tbp  ord&e  of  their  pricHrlty, 
*  •  *  and  for  such  other,  further,  or  dif- 
ferent relief  as  plaintiff  In  equity  la  entitled 
to  have,  and  fca*  costs."  The  mortgage  to 
W.  W.  Holmes  was  of  date  February  19, 
1889,  and  was  filed  for  record  two  days 
thereafter,  and,  as  already  obsorred,  the 
first  item  furnished  by  L.  K.  Hdmea  was 
March  1st  following. 

Tested  by  these  considerations  alone,  the 
mortsage  to  W.  W.  Holmes  created  In  bis 
favor  the  first  11^  It  Is  Insisted,  however, 
that  tbls  order  of  priority  Is  reversed  by  the 
fact  tbat  W.  W.  Holmes  sold  the  lot  In  ques- 
ticm  with  the  expectation— and  It  might  fur- 
ther be  said,  with  the  hope— tbat  a  building 
whicb  he  expected  would  be  erected  on  the 
lot  in  question  by  tbe  grantees  would  give 
increased  value  to  the  property  upon  which 
Us  mortgage  operated  aa  a  lien.  The  case 
of  ICaDofactnring  Oa  v.  Kountse,  30  Neb. 


719,  46  N.  W.  1123,  la  confidently  relied  on 
as  sustaining  the  views  contended  for,  aud 
it  is  likewise  Insisted  tbat  Pickens  v.  Invest- 
ment Co.,  (Neb.)  55  N.  W.  947,  re-enf<»'ces 
the  contention  made  on  this  head.  In  the 
case  last  referred  to  It  was  said  that  the 
company  making  the  conveyance  probably 
had  knowledge  of  Ibe  design  of  the  grantee 
to  boom  the  property  conveyed  by  the  erec- 
tion thereon  of  the  Park  House.  Whether 
or  not  the  grantor  company  was  more  di- 
rectly Interested  than  to  the  extent  of  hav- 
ing knowledge  of  the  design  ascribed  to 
grantee  company  was,  In  the  opinion,  de- 
clared to  be  the  question  essential  to  the  de- 
termlnatlcm  of  the  appeal  under  considera- 
tion. As  to  this  very  Important  proposition 
it  was  said:  "It  seems  to  us,  upon  a  review 
of  all  the  foots  In  the  case,  th&t  the  conclu- 
sion Is  unavoidable  that  these  companies 
were  engaged  In  a  joint  enterprise,  to  wit, 
the  booming  of  this  property;  that,  in  fur- 
therance of  the  Interrat  of  both  parties,  this 
contract  was  made  for  the  erection  of  the 
Park  House  by  the  Plattemouth  Investmoit 
Company,  as  well  as  by  tbe  Plattsmouth 
Land  &  Improvement  Company,"  (the  gran- 
tor and  grantee  companies  above  referred 
to.)  The  decision  of  the  case  from  which 
we  bare  Just  quoted  waa  based  upon  the 
conclusion  reached,  1.  e.  that  the  two  compa- 
nies were  really  ^irtlclpanta  In  the  erection 
of  the  Park  House  for  the  furtherance  of 
the  Interests  of  both  companies;  that  one 
was  more  obviously  so  than  the  other  being 
the  only  real  difference.  In  Manufacturing 
Oo.  V.  Kountze,  supra,  the  action  was  against 
Herman  Kountze,  the  owner  of  the  fee,  and 
Z.  B.  Berlin,  the  equitable  owner  In  possea- 
slon  under  a  contract  ot  purchase  with 
Kountjse.  This  contract  contained  the  fol- 
lowing provisions:  "And  It  is  hereby  ex- 
pressly understood  and  agreed,  and  Is  n 
part  of  tbe  consldetatJon  tot  the  sale  of  said 
lot  to  said  Z.  B.  Berlhi,  that  tbe  said  Z.  B. 
Beriln  agrees  and  binds  himself,  his  hdrs, 
executors,  and  assigns,  to  build  or  cause  to 
be  built  on  said  lot  a  good,  substantial, 
new  dwelling  bouse,  costing  not  less  than 
twenty-five  hundred  dollars;  and.  If  more 
than  one  dwelling  Is  erected  on  said  lot 
then  each  such  building  shall  cost  not  leas 
than  twenty-five  hundred  dollars,  exclu- 
sive of  all  other  improvements  that  may 
be  put  on  said  lot,  such  house  or  houses 
to  be  built  on  good,  substantial  brick  or 
stone  foundations.  The  said  dwelling  shall 
be  commenced  within  eight  months  from 
the  date  hereof,  and  be  fully  completed 
within  twelve  months  from  the  date  here- 
of, time  being  of  the  essoice  of  this  con- 
tract, and  the  Improvements  provided  for 
being  a  part  of  the  oonslderation  to  be  paid 
tot  said  lot  Therefore,  should  said  Z.  B. 
Berlin  for  any  reason  fall  or  neglect  to  build 
such  building  as  herein  provided  fM*.  and 
within  the  time  spedfled,  then,  at  the  optim 
of  said  first  party,  and  for  the  reason  that 
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Mid  Improrenieirts  bare  not  been  made  aa 
Btlpiilated,  thbi  ccoitract  may  be  declared  for- 
fedtcd  b7  aald  flnt  par^,  wltb  all  tbe  penal* 
Uea  bereln  provided  for."  In  addition  to  the 
proTtalona  ocmtained  In  the  language  Jnat 
qaoted,  the  contract  prorided  tbat  upon  re- 
qaest  Kountze  would  adTOnoe  not  to  exceed 
62^0,  to  be  oaed  In  paying  for  labor  and 
material  for  .nae  in  the  boose  required  to  be 
built.  Bald  money  to  be  subject  to  (dieck  by 
Berlin  as  aoon  aa  Kountze  should  recelTe  no- 
tice of  the  commencement  of  work  on  the 
building.  These  checks  were  required  to  be 
oountersigned  by  Konntae  before  the  bank 
upon  which  they  were  drawn  should  be  an- 
thorlzed  to  pay  them.  The  conveyanoe  by 
waxcanty  deed  contemplated  by  the  oontnact 
was  only  to  be  made  upon  full  compliance 
with  the  sereital  tensui  of  the  contraot;  time 
being  of  the  essence  ta  the  cmitcaet  In  flie 
omaidenttlon  and  determination  ia  tUaeaae 
no  new  doctrine  of  law  was  annoanoed.  It 
waa  simply  held  that  the  tecta  of  diat  oaae 
constituted  such  a  relation  between  the  par- 
ties to  said  contract  tiiat  the  Interest  of  each 
of  such  parties  in  the  property  Uierebr  re- 
quired to  be  improved  waa  liable  as  the  in- 
terest of  an  owner  under  the  ^rorlstons  of 
the  mechanic's  Hen  law.  The  oontiaet  Itself 
requta«d  Berlin  to  build  upon  the  land, 
Kountze  In  the  mean  time  boUlng  the  title, 
and  It  was  not  In  Tlcdatkm  of  tlila  huguage 
—rather  the  contrary— to  assume  tliat  In  tUs 
manner,  as  avmet,  Kountae  antliortaed  tke 
erection  Um  required.  It,  as  the  court 
fonnd,  Kountze  waa  prtvy  to  the  contract  for 
Uie  erection  of  a  building  on  the  premises, 
fbo  legal  title  of  which  was  In  himself,  his 
Interest  in  the  land  waa  directly  affected  by 
the  provlalons  of  the  mechanlc'a  Uen  law  In 
force,  becauae,  as  an  owner,  be  bad  In  etfect 
CMitracted  for  tlie  material  and  labor  indis- 
pensable to  the  building  of  the  hoose  re- 
quired to  be  erected.  A  quotation  retire 
to  this  case  from  the  opinion  in  Piokens  t. 
InTestmoit  Oo.,  supra,  though  It  may  be 
vp&t  to  the  obJecti<m  that  It  is  a  vain  repe- 
tition, has  at  least  the  advantage  that  it  can- 
not be  considered  aa  a  new  departure  from 
propositions  of  law  previously  recognized 
and  enforced.  WlUi  no  other  apcAogy,  there- 
fore, the  fc^owing  language  la  r^roduced: 
"By  this  It  waa  not  held  that,  where  the 
owner  of  the  land  sdls  It,  and  simply  takes 
bode  a  mortgage  the  poxchase  price, 
without  in  any  way  becoming  a  party  to  a 
eoDtract  for  the  erection  of  Improvements, 
one  who  furnishes  materials  or  labor  upon 
a  contract  with  the  vendee  alone  can  assert 
thereon  a  Hen  superior  to  that  of  the  said 
mortgage  dnly  recorded.  Quite  to  the  oon- 
trary.  It  has  recently  been  held  by  this  court, 
in  Henry  &  Ooatsworth  Co.  v.  Bond,  (Neb.) 
SS  N.  W.  648,  that  where  one  famishes 
money  to  bnild  a  house,  for  which  he  took 
a  mortgage  npon  the  premises  wh^eon  the 
erection  was  to  be  made,  the  record  of  such 
Boortgags  gave  it  a  j^lorlty  to  the  rights  of 


material  men  and  mechanics  who  began  te 
oonfer  value  npon  the  mortgaged  property 
afttf  the  record  ct  the  mortgage."  To  subject 
A  voidor's  rUEbta  In  tbe  subject-matter  of 
the  sale  to  ttie  claim  of  a  mechanic's  lienor, 
it  must  apjpear  that,  with  respect  to  tbe  val- 
Be  conferred  1^  the  labor  or  material  of 
■nch  Uenor,  there  ma  a  privity  of  contract 
tliroiigfa  tbe  vendee  between  the  vendor  and 
soch  Itenor.  TMs  privity  win  hot  be  im- 
plied from  tbs  mere  fact  that  tbe  mechanic's 
Usaor,  npon  ttie  ftilth  of  a  contract  between 
blms^  and  sodi  vendee,  furnished  Jabot  or 
material;  It  must  be  estaUlshed  by  the 
pnMSs,  or  be  aa  fairly  Inferable  from  the 
&ctB  as  any  other  Indepmdent  fact  proposi- 
tion. The  same  result  Is  readied  npon  a 
eareCul  oraslderatlon  of  tbe  pleadings  In  the 
osae  at  bar.  It  has  already  been  shown  that 
ttie  petMon  was  one  solely  fwr  tbe  fwe- 
eknre  of  a  mechanic's  Uen.  It  contained 
M  mverment  of  any  agreement  or  nnder- 
Btaadlag  between  W.  W.  Holmes  on  tbe  one 
part  and  S.  O.  and  H.  0.  HutdUns  on  the 
other  that  Uie  latter  w««  even  expected, 
aiudi  less  Tcqtfred,  to  erect  a  building  upon 
tbe  premises  sold  to  them.  Tbe  deed  of  W. 
W.  Holmes,  and  the  mortgage  back  for  se- 
curity oC  the  purchase  price  nnpald,  eB»- 
braced  all  understandings  between  tbe  par- 
ties, waA  In  them  was  contained  no  Intima- 
tion «f  any  such  relation  as  was  shown  t* 
cKlst  between  the  parties  to  the  contract  de- 
scribed hi  Mannfactnrlng  Oo.  v.  Konntae. 
svvra;  hence  any  proctf  to  establish  that  re- 
lation was  Irrelevant,  as  well  as  ImmatnlaL 
TUs  want  of  averment  la  not  cured  by  the 
reply  of  L.  K.  H<dmes,  which  was  In  the 
following  language:  **I7ow  come  the  aaid 
plalntlflFs,  and  for  reply  to  the  answer  and 
cross  petition  of  tbe  several  parties  hereto^ 
deny  all  new  matter  set  up  therein,  and  al- 
lege eald  W.  W.  Holmes  sold  said  lot  32, 
in  block  41,  to  0.  H.  Hntoblns  and  Jane  O. 
Hatchlns  with  condition  and  obligation  to 
bnild  thereon,  and  Clark  &  Ijeonaid  Invest- 
ment Company  made  said  loan  with  obliga- 
tion and  agreement  to.bufld  and  tbweby 
subjected  their  interests  to  the  Hen  of  the 
plaintiff."  It  is  not  the  province  of  a  reply 
to  in  trod  nee  a  new  or  different  cause  of  ac- 
tion from  that  stated  In  the  petition.  Sav- 
age V.  Aiken,  21  Neb.  605,  83  N.  W.  241; 
School  Dlst  V.  Caldwell,  10  Neb.  68,  19 
N.  W.  634.  The  av^ments  of  the  petition, 
even  if  each  is  conceded  true,  <Hily  eutitied 
the  plaintiff  to  a  foreclosure  of  a  mecbanic's 
lien.  The  action  tielng,  therefore,  reduced 
to  a  oontest  between  the  claimant  of  a  me- 
chanic's lien  on  one  hand,  and  tbe  holder  of 
a  mortgage,  the  lien  of  which  has  attached 
before  the  mechanic's  lien  had  Its  existence, 
on  the  other,  as  against  the  lot  mortgaged. 
Improved,  and  songfat  to  be  subjected  to  the 
payment  of  both  claims,  it  would  seem  that 
the  proviso  closing  section  6,  c.  54,  Oomp. 
St,  is  not  wholly  Irrelevant  This  sectton.  It 
is  true,  refers  In  the  main  to  the  power  off 
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the  oonzt  in  whiA  fondomi*  proeeedince 
are  peodbiff  to  cause  the  property  Mxu^t  to 
be  afleeted  hr  the  mediaiilc's  Uen  beliw 
fonckwed  to  be  leased  pendente  Ute.  At 
the  doee  of  the  eeetloii,  bewerw.  Is  this  h»- 
gvage:  'Trorlded,  thie  law  aball  not  be  wo 
canetmed  aa  to  Interftn  wlfih  pidor  bona 
fide  Item  on  gronnda  on  which  waA  boOd- 
ings  shall  be  erected  aa  a  fixture."  Aa  this 
langoase  Is  pnpaif  aim^cable  to  tha  vi^ols 
law  regulating  mechanics'  Hens  and  their  «h 
tOTcement,  Is  oontatned  In  the  veer  statute 
under  wtddi  such  Hen  claimants  deriye  their 
rights  and  reBedtes,  and  la  taut  the  cflnBcia- 
tlon  of  a  rale,  Jnst  In  Itself,  It  most  be  held 
aa  IntalUtlOB  <m  the  power  of  eonrta  to  post- 
pone to  mechanks'  Uess  prior  extatlny  valid 
Uena  on  grounds  on  which  Improvemeuta 
have  sabseqnentlr  been  made.  It  follows 
from  all  these  conslderattons  that  the  dlstriet 
court  i^Qperlr  bdd  the  Uui  of  tha  mortgage 
to  W.  W.  Holmes  parainourt  to  that  «t 
Leonldaa  E.  Holmes  for  nwtfflalB  famlsbed. 

S.  It  18  not  raqolred  that  what  has  ahrcadj 
been  wild  as  to  ttte  general  porport  of  the 
petition  of  Lb  K.  Eolmee  ahonld  be  repeated. 
Aftw  reciting  the  filing  of  an  Itonlaad  stote- 
ment  of  account  for  material  fnralshed  for 
use  in  the  erection  being  made  upon  said  lot, 
the  petition,  reforring  to  said  filed  stakanwt; 
used  tbe  f(^wlng  aBegatlon:  "In  the  diatfb- 
iag  of  said  medunic's  lien  tta«  seilTenfir  b^ 
whom  said  Hen  was  drawn  erroneously  de- 
scribed «ie  of  said  lots  In  this:  that  In  said 
Hen  was  written  'Blcliards*  subdlTlaloa  of 
lot  64,'  Instead  of  'Little  &  Alexander's  sab- 
AvlslfMi  of  lot  63t*  whltA  was  intended  and 
was  tbe  real  description  of  said  pn^Krtr. 
And  the  error  was  not  dlscoTered  untU  on 
or  about  the  11th  day  of  Septemba,  1890^ 
bat  the  said  building  on  the  west  half  of  lot 
13  of  Iilttle  &  Alexander's  sabdlTlskHi  of  lot 
63  of  Utile's  sabdlTlsicHi  carried  prominent* 
ly  upon  Its  front  tbe  names  of  3.  G.  and  C. 
H.  Hutchlna,  and  was  known  aa  Hutchins 
Kock,'  and  was  the  only  bolldUig  owned  by 
the  said  J.  Gu  and  G  H.  Hutcblns  on  the 
north  aide  O  street  between  Fourteenth 
and  Seventeenth  streeti,  and  was  tibe  on^ 
brick  building  owned  by  J.  O.  and  O. 
Hutchlna  anywho-e  in  lAttle'a  subdlTlslon  of 
the  west  half  of  the  southwest  quarter  of 
mid  section  twenty-four;  and  the  said  3.  G. 
and  C.  H.  Hntchlns  are  still  the  owners  of 
said  property,  and  tbe  rl^ts  of  no  Innocent 
purchaser  have  atteched,  and  all  parties  claim- 
ing an  interest  in  said  property  have  obtain- 
ed Uie  same  with  full  notice  of  plaintiffs* 
rights."  A  part  of  the  praya  of  said  peti- 
tion has  already  been  set  oat,  and  need  now 
only  to  be  referred  to  for  consideration  In 
connection  with  the  remainder  of  said  pray- 
er, which,  referring  to  the  abore  erroneous 
description,  was  as  follows:  "That  at  the 
hearing  of  this  cause  tbe  erroneous  descrip- 
tion in  said  Hen  may  be  corrected,  and  said 
l:en  held  and  adjudged  to  be  a  good  and 
Tiilld  lien  upom  the  west  half  of  lot  13,  In  Lit- 


tia  and  Alesander^i  sobdlvlte  o(  lot  68  of 

Idtfle^  snbdlTlslon  of  the  west  half  of  said 
section  2^  instead  of  ^  13  In  Blehards*  sub- 
dlTUoa  of  lot  64  of  Uttle'B  aubdlvlsion,  as 
la  said  Uen  written;  and  that  the  rtfite  of 
tbe  plaintiff  therein  may  be  sayed  to  him,- 
and  the  isroeeeds  of  said  Um  be  applied  on 
said  note  of  3,400  doUara  and  laterest;  and 
that,  in  erent  aoid  reformation  be  not  grant- 
ed by  the  court,  the  defendants  hariag 
liens  iqion  both  pieces  of  property  may  be 
requbred  to  first  exhaust  the  piece  of  pn^ 
erty  on  which  the  plalntlfl  la  not  permitted 
to  haTe  a  Uen,  so  that  the  tdalntUTs  security 
may  t>e  Impaired  aa  little  asjnay  be  by  such 
mistake  In  dsscrlptitm;  and  tor  such  other. 
furtbeTt  w  different  r^ef  as  plalntlfl  In  eq- 
uity Is  ^titled  to  have  and  for  costs."  There 
was  iMToper  Issue  joined  in  respect  of  tbe  mat- 
ter of  the  ttroneous  description  abore  al- 
leged»  and  In  respect  to  ibis  tsancb  of  the 
case  the  acdtm  of  the  court  is  thus  recited 
in  a  Journal  uitry,  which  constitutes  part  of 
Oie  record:  "TUs  cause  came  on  for  hearing 
on  tbe  motion  ot  the  plaintiff  to  correct  the 
entry  of  the -findings  and  decree  faoretoftwe 
made  in  this  canse^  and  waa  sabndtted  to 
the  court,  on  due  consideration  whereof  the 
court  finds  that  at  the  raUUHon  of  the  de- 
cree heretoCore  entered  herein,  to  wit,  on 
NoYendMT  27.  ISOl.  and  of  record  In  Journal 
S.  at  page  GBH,  it  was-  actually  determined 
and  found  by  the  court  that  a  part  of  the 
real  eatete  on  which  plaintiff  claims  a  me- 
ehanlc'a  Uen  is  correctly  described  as  the 
west  half  of  lot  13  In  Little  and  Alexander's 
snbdirision  of  lot  03  of  S.  W.  Uttle's  sub- 
division of  the  west  half  of  the  southwest 
quarter  of  section  24,  township  10,  range  6 
east;  that  in  drafting  the  mechanic's  Uen  of 
plaintiff,  mentioned  In  the  petiti(m,  the  scriv- 
env  by  whom  the  same  was  drawn  in  writ- 
ing said  description  erroneously  used  the 
words  'Blehards'  subdivision  of  lot  64'  in- 
stead of  'Little  and  Alexander's  subdivision 
(tf  lot  63,'  as  was  by  plaintiff  intended  to  be 
written,  and  which  waa  the  true  and  proper 
descriptloa  of  said  proper^;  that  the  build- 
ing upon  the  west  half  of  said  lot  13  bore 
prfHolnently  upon  its  front  the  names  of  J. 
G.  and  G.  H.  Hutchlna,  and  was  known  as 
fHutchins  Block,'  and  was  the  only  buUding 
0^^  by  J.  G.  and  O.  H.  Hutchins  In  Lit- 
tle's sub^vlslon  of  the  west  half  of  the  south- 
west quarter  of  said  section  24;  tliat  said  J. 
G.  and  G.  H.  Hutcblns  were  still  owners  of 
said  property  at  the  «>mmencement  of  this 
suit;  that  defendant  Heater  purchased  said 
premises  fnmi  J.  Q.  and  C.  H.  Hutchins  since 
the  commencement  of  this  suit,  and  the  sum 
of  91,700  and  accrued  interest  on  account  of 
the  nOaintUTs  claim  of  mechanic's  Uen  was 
deducted  from  the  purchase  price  as  a  port 
of  the  consideration  by  him  paid,  and  that 
plaintiff  Is  entitled  to  have  the  said  error  In 
bis  mechanic's  Uen  corrected;  but  that  In  en- 
tering up  said  decree  aU  of  the  said  findings 
of  fact  so  determined  by  the  conrf  were  by 
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Inadrertonet  and  mlvtrnke  omitted  therefrom. 
It  Ib  ttuTetme  consldared  and  ordered  Uie 
court  that  tlie  entiiy  of  Bald  findings  and  die- 
cree  be  cwrected  and  reformed  bo  as  to  in- 
dude  the  said  findings,  and  to  correct  plain- 
tUfa  mechanic'a  11m  aa  follows:  A  part  Df 
the  real  estate  on  which  plaintiff  daims  a 
mechanic's  Um  la  ctorectly  descrtbed  as  the 
west  half  of  lot  IS  In  Little  and  Alexander's 
snbdlTlsltm  of  lot  6S  of  S.  W.  Utile's  nibdl- 
Tlalon  ct  the  wost  half  of  the  aonthwest  quar- 
ter ot  section  24,  townsUp  10;  range  6  east 
That  In  drafting  the  mechanic's  lien  of  plain- 
tiff, mentioned  in  the  petition,  the  scrirener 
b7  whom  the  same  was  written  erroneowly 
used  the  wcvda  'Ridiards'  snbdlvlaliHi  of  lot 
64'  therein.  Instead  of  said  'Uttle  and  Alex- 
ander^ snbdiTlBlcm  of  lot  63,'  as  was  by 
plaintiff  intended  to  he  wrlttoi,  and  which 
was  the  tme  and  proper  description  of  said 
proportr.  Ttiat  the  building  on  the  west  lialf 
of  said  lot  18.  on  which  plaintiff  dalma  a  me- 
dianlc's  lien,  bwe  prominently  upon  Its  front 
the  names  of  J.  G.  and  0.  H.  Hntchlns,  and 
was  known  as  'Hntchlns  Blodc,'  and  was  the 
(Hdy  bulldtns  owned  by  J.  O;  and  C  H. 
Hntchlns  In  Little's  snbdlTlslon  of  the  west 
half  of  the  southwest  quarter  of  said  section 
24.  That  said  J.  O.  and  0.  H.  HntdUns  were 
still  ownoa  of  said  property  at  the  com- 
mencement of  this  suit  That  defendant 
Heater  purchased  said  premises  from  X  O. 
and  G.  H.  Hutchlns  dnce  this  suit  was  com- 
menced, and  the  sum  of  $1,700  and  accmed 
Interest  on  account  of  the  plaintiff's  G3aim  of 
mechanic's  Uen  was  deducted  from  the  pur- 
chase price  thereof  aa  a  part  of  the  consid- 
eration by  him  paid  therefor,  and  that  the 
plaintiff  la  entitied  to  bare  the  said  error  in 
his  mechanic's  Uen  corrected.  It  is  further 
considered  by  the  court  that  the  error  In  the 
description  of  said  premises  appearing  In  tiie 
mechanic's  UeA  of  plaintiff  be  corrected  and 
reformed  so  as  to  read  'Ltttie  and  Alexan- 
d«-*8  subdlTlslon  of  lot  63,'  instead  of  'Rich- 
ards' subdlTlston  of  lot  64,'  as  erroneously 
written;  and  that  said  decree  In  all  othrar  re- 
spects stand  as  heretofwe  entered.  To  all 
at  which  defendant  Heater  excepts." 

The  appellant  Abner  Heater  contends  that 
the  court,  In  a  proceeding  of  this  kind,  had 
no  authority  to  subject  to  the  mechanic's 
lien  claimed  by  L.  K.  Holmes  the  half  of  the 
lot  against  which  the  claim  for  a  lien  by  l>e- 
tng  reformed  was  made  operative;  the  said 
Heater  In  the  Interim  having  purchased  the 
property  thus  subjected  to  the  claim  of  L.  K. 
Holmes.  It  Is  insisted  by  counsel  for  L.  K. 
Holmes  that,  as  Heater  bought  the  property 
with  the  constructive  knowledge  of  the  pend- 
ency of  a  suit  to  reform  the  erroneous  de- 
scription alleged  necessarily  Incident  to  fil- 
ing a  notice  lis  pendens,  the  reformation  of 
tlie  claim  (or  a  lien  decreed  as  prnyed  be- 
came OS  fully  operative  against  Heater  as 
though  the  original  flilog  of  the  claim  for 
a  lien  was  as  void  of  mistake  as  it  was 
after  its  reformation  by  tlie  court  With- 


out doubt  the  mechanic's  lien  law  should 

recdve  a  liberal  constmetlon,  wlUi  a  view  to 
effectuate  the  remedy  glTen  by  statute.  In 
the  early  hiatory  of  legislation  upon  this  sub- 
ject, courts  seemed  hostile  to  the  remedies 
given  by  this  statute,  and  were  astute  in  dls- 
covearlng  means  wh»eby  its  <q>eratIoii  might 
be  avoided.  In  this  reqtect  otlm  InnoTatlaaa 
by  statute  bare  met  wUh  aa  little  encourage- 
moit  as  In  respect  to  the  atatote  of  UmltBr 
tiona  and  othos  that  mli^t  be  elted.  Hie 
moat  noted  Instance  of  this  kind  was  the  op- 
position to  tho  adoption  of  the  Code  (tf  drU 
Procedure  in  the  several  states  wherever  It 
has  been  adopted,  notably  in  the  early  legis- 
lation on  that  subject  In  many  adjudica- 
tions, under  such  innovatlonB  ot  statute,  it 
was  necessary  again  and  again  to  Insist  that 
the  several  statutes  «iacted.  being  remedial 
in  their  nature,  should  recdve  a  liberal  con- 
struction to  effectuate  the  r^nedtea  ivovld- 
ed.  It  has  never  been  hdA,  so  far  as  we  are 
awar^  that  In  aid  of  snch  statutes  new  il^ta 
were  by  the  court  to  be  created,  nor  existing 
rights  deemed  destroyed.  It  is  but  eqidtaUe 
that  one  shall  be  recompoised  for  his  labor 
or  material  contributed  for  the  Improv^nent 
of  the  propttir  of  another.  lOller  t.  Hol- 
Ungsworth,  36  Iowa,  163.  The  mecliaiiic's 
llsn  law  recognises  tUs  equity  of  the  ctm- 
trlbutor  as  against  the  property  benefited 
for  the  repayment  of  the  value  of  his  contri- 
butirai.  ^e  provisions  ot  the  mechanic'a 
Uen  law,  aride  from  the  recognition  of  thia 
equity,  are  devoted— First  to  the  manner  of 
enforcing  the  right  recognised;  and,  aeocmd. 
to  providing  for  the  protection  of  tiilrd  par- 
ties in  respect  to  notice  of  this  claim  for 
remuneration.  For  the  period  of  four  months 
from  the  date  of  the  last  item  furnished,  the 
progress  of  the  work,  or  Its  recent  comple- 
tion, Is  supposed  to  Impart  ample  notice  that 
the  laborers  and  material  men  contributing 
to  the  erection  have  a  Uen  on  the  propaiy 
thereby  rendered  more  valuable  If  such  ma- 
terial man  or  laborer  desires  to  prolong  his 
Um  for  two  years,  he  Is  required  only  to  file 
a  sworn  statement  containing  snch  facts  as 
would  fully  advise  the  public  of  the  nature 
and  amount  of  his  Uen,  as  weU  as  Indicate 
the  propwty  thereby  to  be  affected.  Within 
the  four  months  given,  the  notice  Is  chargea- 
ble upon  presiuned  ocular  obsoration.  After 
the  expiration  of  that  time  It  Is  Implied  from 
an  ex  parte  statement  sworn  to,  and  filed  In 
a  public  office  as  one  of  Its  records.  This  re- 
corded statement  creates  no  new  rights  as 
against  third  parties;  it  only  ^ves  construct- 
ive notice  to  them  of  a  claim  to  a  Uen  recog- 
nized by  the  statute;  and  by  giving  each 
notice  the  right  to  enforce  the  Uen  claimed 
Is  perpetuated  for  two  years.  If  the  required 
statement  is  not  filed,  or  if  it  is  so  defective 
as  not  to  Impart  notice  of  the  property  sought 
to  be  charged,  there  survives  after  the  four 
months  no  right  to  such  Uen  as  against  pur- 
chasers. As  to  third  parties,  the  flUng.of  the 
atatemoit  wtitUng  to  a  Uen  la  a  matter  oC 
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Mbetance  with  which  there  must  be  a  sub- 
■tantlal  compliance  to  entitle  to  the  enforce- 
ment of  the  lien  claimed  as  against  third  par- 
ttes  dealing  with  the  property  sought  to  be 
diarged.  Jones,  Liens,  {  1389  et  seq.;  PhlL 
Mecb.  Ltens,  I  378;  IJndley  t.  Cross,  31  Znd. 
100;  Knox  t.  Stai^,  4  Minn.  20,  (GIL  7;) 
ttmpson  T.  Murray,  2  Pa.  St  76;  Lumbw  Oa 
T.  Buawn,  22  Neb.  129.  34  N.  W.  104.  In 
Keith  T.  TUford,  12  Neb.,  on  page  273,  11  N. 
W.  315,  occurs  this  language  of  Oobb,  J.: 
There  can  be  no  doubt  of  the  correctness 
«F  the  propoBltlcKi,  to  which  plalntifl  In  error 
dteri  numerous  antborltieB,  that  where  the 
•tatate  cc»f^  a  right,  and  prescribes  ade- 
quate means  of  enforcing  it,  tlie  proprietor  of 
the  right  is  confined  to  the  statutory  reme- 
dy." In  Simpson  t.  Murray,  supra.  It  was 
held  that  where  a  mistake  of  the  nature  of 
that  made  in  filing  the  statement  of  L.  E. 
Holmes  had  originally  been  made  It  could  not 
be  cared  in  scire  facias  or  othsr  proceedings 
to  enforce  the  lien  claimed.  It  seems,  there- 
fore, of  necessity,  to  result  that,  as  between 
L.  K.  Holmes  and  Abner  Heater,  the  filing 
of  such  a  defective  statement  as  was  filed 
could  not  be  cured  by  evidence  of  actual  no- 
tlee  to  Heater  that  Holmes  claimed  such  a 
Beai,  nor  from  such  notice  as  was  necessari- 
ly Implied  by  the  pendency  of  a  suit  to  re- 
form the  contents  of  such  statement  to  a 
compliance  with  the  statute. 

4.  It  is  Insisted,  hovrevat  that  i>art  of  the 
consideration  fOr  the  conveyance  of  this  prop- 
erty  to  Heater  was  his  agreement  to  pay 
this  claim  of  L.  K.  Holmes.  In  the  deed  of 
eoDT^ance  to  Heater  It  was  recited  that  he 
asBtmied  and  agreed  to  pay  all  liens  and  In- 
combrances  upon  the  property  conveyed.  It 
has  already  been  shown,  howevra',  that  Uiis 
was  neither  a  lien  nor  an  Incumbrance  upon 
tlie  prfH>erty;  hence  this  language  does  not 
Mud  Heater  to  pay  the  dalm  of  L.  K. 
Holmes.  The  finding  of  the  trial  court  was 
•ot  that  Heat^  assumed  or  agreed  to  pay 
the  daim  of  U  E.  Holmes,  but  it  was  that, 
u  part  of  the  consideration  paid  for  the 
^operty.  Heater  deducted  $1,700  and  ac- 
crued Interest  on  account  of  the  claim  of 
L.  K.  Holmes  to  a  mechanic's  Um.  It  Is  not 
at  all  dear  from  this  finding  whether  a  right 
•f  action  exists  in  favor  of  any  one  for  the 
recovery  of  this  $1*700  and  accrued  interest 
The  most  natural  inference  to  be  drawn  from 
tke  language  used  is  that  11  such  cause  does 
exist,  it  Is  rather  In  favor  of  Heater's  gran- 
tors than  In  favor  of  the  holder  of  the  al- 
lien,  for  there  Is  no  proof  of  an  agree- 
WfOit  by  him  to  assume,  become  liable  for, 
•r  iray,  this  claim  made  by  L.  K.  Holmes. 
The  finding  goes  as  far  as  the  evidence  Justi- 
ftes,  and  upon  it  L.  K.  Holmes  could  base 
■o  rif^t  of  action  against  Heater.  If  such 
right  of  action  existed,  however,  between  the 
parties  to  whom  reference  has  Just  been 
made.  It  would  not  justify  granting  the  relief 
•oiudit  by  the  petition  in  this  case,  for,  as 
already  noted,  Qiat  teliaC  was  confined  to  the 


enforcement  of  a  mere  lien  against  the  jwop- 
erty  for  the  payment  for  material  furnished 
upon  a  contract  with  J.  G.  and  O.  H.  Hutdi- 
1ns.  Incidentally,  to  be  sure,  the  reformation 
of  the  statement  filed  for  such  lien  was 
sought  and  yet  the  r^ief  was  solely  the  en- 
forcemoit  of  a  specific  lim.  There  was  no 
prayer  for  a  personal  Judgment  against  Heat- 
er, as  there  should  have  been  to  sustain  any 
proper  claim  for  relief  founded  upon  his  al- 
leged Uablllly  fen-  the  amount  of  this  lien. 
Indeed,  there  was  no  averment  from  which  It 
could  be  Inferred  that  Heater  was  at  all  per- 
sonally llabia  It  may  be  possible  that  Heat- 
er assumed  payment  of  this  claim  of  L.  K. 
Holmes  as  part  of  the  consideration,  and  in 
an  action  for  the  recovery  of  the  same  upon 
the  said  undertaking  of  Heater  that  he  should 
be  held  liable;  but  upon  this  proposition  no 
guess  will  be  hazarded,  for  It  would  be  for- 
eign to  any  issue  tendered  or  Joined  in  this 
case,  to  say  nothing  of  the  unsatisfactory  na- 
ture of  the  proof  to  Justify  It  Clearly,  how- 
ever, the  decree  rendered  In  favor  of  L.  K. 
Holmes  as  ag^nst  the  W.  %  of  lot  13  in 
Little  &  iJexander'a  subdivision  of  lot  63  of 
a  W.  Little's  subdivision  of  the  W.  %  of  the 
S.  W.  quarter  of  section  24.  township  10. 
range  6  E.  sixth  P.  U..  must  be  reversed, 
and  said  half  lot  adjudged  the  property  of 
Heater,  free  of  any  lien  in  faTM*  of  U  K. 
Holmes.  For  the  reasons  ^ven,  the  Judg- 
ment of  the  district  com>t  Is  reversed,  and  a 
decree  directed  in  this  court  In  accordance 
with  this  opinion.  Judgment  accordingly. 
The  otbor  commission's  concur. 


BADGER  LUMBEB  Ca  T.  MATES  et  aL 
(Supreme  Court  of  Nebraska.   Jan.  4»  18M.) 
AnsAit— Bill  or  Excipnoan— Rsnnr— lla- 

CHAKIC8'  LiKNS— PaiOaiTT. 

L  Where,  upon  an  Inspection  of  the  Mil 
of  exceptions,  palpable  omlssioDB  appear,  and 
the  bill  la  so  illegible,  and  so  onaystematically 
arranged,  that  an  intelligent  examination  Is  im- 
practicable, the  snpreme  court  will,  upon  review, 
oaaume  that  there  was  evideDce  sniOicient  to  sos- 
tain  the  findings  of  tlM  trial  court  upim  ques- 
tions of  fact 

2.'miare  one  soppllea  lumber  to  a  con- 
tractor for  the  wecuon  of  a  building  upon 
laud  of  a  third  person  with  the  understanmng 
between  the  vendor  and  vendee  that  It  shall  be 
used  In  the  constmction  of  such  building,  and 
delivers  it  to  the  vendee  at  a  place  other  than 
the  premises  where  the  baildlng  la  constmctetl, 
and  the  vendee  there  manufactures  inch  materi- 
al Into  another  form,  and  so  nsea  it  In  constroct- 
ing  BUch  buildinff,  tiio  vendor  Is,  In  such  case, 
entitled  to  a  mecbanic'a  lien  npon  the  premises. 

8.  As  to  whether  a  lien  so  acquired  could 
antedate  the  actual  dellveiT  of  the  manufac- 
tured articles  upon  the  prunues  where  the  build- 
ing is  constructed,  quaere. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Lancaster  coun- 
ty; Charles  L.  Hall,  Judge. 

Action  by  the  Badger  Lun  ber  Company 
against  Wlllmer  Mayes  and  otl  ers  to  foreclose 
a  medianic's  lien  on  realty.    Prom  the  de* 
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cree  entered,  defendant  BAayes  and  another 
aiq[>eal.  Affirmed. 

Lamb,  Rlcketts  &  Wilson,  for  appellants. 
Harwood,  Ames  &  Kelly,  Cbas.  E.  Magoon, 
Abbott,  Selleck  &  Lane*  and  M.  L.  Eaatwday, 
for  appellee. 

IRVINE,  O.  Th!s  was  an  action  brought 
liy  the  Badger  Lumber  Company  against 
Wlllmer  Mayes,  George  D.  Mayes,  and  a 
number  of  other  defendants,  for  the  purpose 
of  foreclosing  a  mechanic's  Hen  upon  a  lot 
In  the  city  of  Lincoln.  The  petition  states 
two  causes  of  action.  The  first  alleges  the 
sale-  and  delivery  by  plaintiff  to  the  two 
Mayeses  between  Norember  16,  1888,  and  De- 
cember 13,  1888,  of  material  for  the  constrttc- 
tlon  of  a  building  upon  the  premises,  llie 
second  cause  of  action  alleges  the  sale  and 
delivery  between  August  10  and  November 
15,  1888,  of  lumber  and  building  matolal,  to 
one  D.  E.  McCurdy  for  the  construction  of 
the  same  building;  this  count  alleging  that 
the  Mayeses  were  the  owners  of  the  land, 
and  that  McCurdy  was  a  contractor  with 
them  for  the  inside  finish  of  the  bnlldlng,  for 
which  It  was  alleged  that  the  lumber  was 
furnished.  The  New  Hampshire  Fire  Insure 
ance  Company,  by  answer,  set  np  a  mortijage 
upon  the  premteee,  executed  by  the  Mayeses 
September  11,  1888,  and  recorded  October  2, 
1888,  and  Heniy  E.  Lewis,  by  answer,  sets 
up  another  mortgage,  dated  and  recorded  up- 
on the  same  days.  One  Korsmeyer  and  one 
NoU  stem  also  to  have  set  up  mechanics' 
liens  upon  the  premiBes,  although  their  plead- 
ings do  not  appear  in  the  transcript  L.  B. 
Treman  and  F.  A.  Cropsey  seem  also  to  have 
set  up  mortgages  upon  the  premises,  but 
their  pleadings  do  not  appear  In  the  tran- 
script. The  decree  established  the  lien  of  the 
plalntlfr  upon  its  second  cause  of  action  and 
the  lien  of  Korsmeyer  as  mechanics*  liens  of 
e<iaal  priority,  and  senior  to  all  others.  It 
establishes  the  Hens  of  the  New  Hampshire 
Fire  insurance  Company  and  Lewis,  under 
their  mortgages,  as  of  equal  priority,  and 
next  Junior  to  the  mechaiUcs'  liens  of  plain- 
tiff and  Korsmeyer;  the  lien  of  the  plaintiff 
upon  Its  first  cause  of  action  and  that  of 
Noll  as  mechanics*  liens  of  equal  priority, 
and  next  In  order;  and  the  liens  of  Treman 
and  Cropsey  as  Junior  to  the  others;  and  at- 
ders  foreclosmre  accordingly.  The  Mayeses 
appeal,  and  the  New  Hampshire  Fire  In- 
surance Company  also  asks  that  the  decree 
be  modified  hi  so  far  as  It  establishes  a  lien 
on  behalf  of  the  plaintiff  superior  to  that 
of  Us  mortgage.  It  appears  by  Inference 
from  the  pleadings,  and  seems  to  he  conced- 
ed In  the  briefs,  that  such  material  as  was 
furnished  by  the  plaintiff  to  McCurdy,  and 
which  forms  the  basis  of  the  second  cause 
of  action  alleged  by  plaintiff,  consisted  of 
lumber  delivered  not  at  the  premises,  but  at 
the  planing  mill  of  McCurdy,  where  it  is 
claimed  It  was  there  worked  up  Into  finish- 
ing material  for  the  building.   Mayes  Bros., 


In  support  of  tiielr  pleadings,  nrye,  first,  thai 
the  dalm  or  lien  ot  plaintiff  upon  its  second 
cause  ct  action  was  not  filed  within  time, 
and  this  because  the  evidence  faOs  to  show 
any  dellrery  of  matolal  within  60  days  of 
(he  filing;  it  bdng  daimed  that  single 
Item  of  the  aeeonnt  bringing  the  fomiaUnc 
within  that  time  Is  nnmppwted  hj  the  evi- 
dence^ It  fa  next  datraed  that  the  law  does 
not  provide  for  any  lien  for  materials  for^ 
nlshed  at  a  place  other  than  where  the  build- 
ing is  constructed,  or  for  the  purpose  of  being 
worked  over  Into  other  articles  In  which  the 
original  mat«ial  Is  not  distingnlahaMe;  and, 
finally,  that  there  was  fhilure  of  proof  as 
to  the  amount  and  vahie  of  the  lumber 
bought  by  McCurdy,  and  aetnalty  used 
him  In  the  constmctioa  af  this  bnllding.  We 
think  only  the  second  of  these  points  Is  prop- 
erly presented  to  us  for  review.  The  bill 
of  exceptions  Is  in  such  a  condition  that  It 
ts  exceediBgly  dHficult.  tf  net  absolsMy  Im- 
possible, to  ascertain  Just  what  the  evld^ce 
was,  and  give  It  Its  due  force;  and  we  frank- 
ly state  that,  after  a  consdentioos  and  la- 
borlons  effort  to  study  the  case  upfMi  this 
Mil,  that  ^ort  was  abandoned  as  ftultless. 
The  bill  opens  with  an  IntelU^ble  and  ta- 
telllgent  stipulation  as  to  certain  material 
facts,  and  thereupon  follows  a  record  of  cer- 
tahi  objections  and  mlings  n^n  questJonn 
and  answers  appearing  In  depositiona  at  the 
end  of  the  record.  Then  follows  the  testi- 
mony of  certain  witnesses,  which,  from  cer- 
tain objections  made,  seems  to  be  testimony 
In  rebuttal.  Next  ctHnee  a  group  o<  original 
tttstruments  offered  in  evidence,  with  no  in- 
telligible marks  of  Identification.  Then  ffrf- 
lowB  a  great  mass  of  testimony,  typewrlt- 
t«i,  In  all  parts  trying  to  the  eyes,  for  tlie 
most  part  appearing  to  be  "carbon  copy,"  In 
some  parts  in^ble,  and.  In  one  place  at 
least,  showing  that  a  portion  has  been  omit- 
ted. Under  the  rale  esta Wished  in  Dawson 
V.  Winiams,  (Neb.)  C5  N.  W.  284,  this  palpa- 
ble omission  will  be  in  Itself  soffldent  reason 
for  not  considering  any  exceptions  based 
upon  the  InsuAdency  of  the  eTidence^  Bat 
we  think,  in  addition  to  this,  tliat  some  con- 
sideration la  due  to  the  court,  and  that  ap- 
pellants should  at  least  be  reqfolred  to  pre- 
sent to  this  court  a  record  written  In  a  legi- 
ble manner,  and  arranged  In  such  a  way  that 
the  court  may  ascertain  upon  whose  part  the 
different  portions  of  the  evidence  woe  of- 
ered,  tf  not  the  ordw  In  whldk  they  were  re- 
ceived;  and  also  without  the  difficulty  of 
aoMng  an  enigma  to  detwmlne  whM,t  evi- 
dence  was  before  the  trial  court  and  what 
excluded.  If  the  appdJajits  fail  to  do  thla, 
this  court  should  presume,  in  matters  not 
(dearly  appearing,  that  there  was  evidence 
Justifying  the  trial  court  In  its  findings.  We 
shall  therefbre  presume,  for  the  reasons  jnat 
stated,  that  there  was  evidence  before  the 
trial  court  Justifying  Its  llndtatss  upm  the 
ooutroverted  lastiea. 
It  does  appear  from  the  pleadings*  and  Is 
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idmltted  In  the  brlefi.  that  the  DUterial  fur- 
■Uied  by  plalntifl.  which  taam  tht  bMU  of 
Iti  second  canoe  of  aeUca,  waa  not  AeUvared 
where  the  hoUdlnc  waa  «fcctcil»  bst  at  the 
planing  mill  of  McOurdy;  and  we  are  bj 
tiUa  broo^t  to  h  eoaridwatltm  ot  the  ooih 
tntion  that  no  lien  can  be  datmed  on  ae- 
eoont  of  aocb  deUyeiy.  lalCaxnfactarlncOoi 
T.  Himter,  IB  Neb.  t2,  U  N.  W.  TfiS,  the 
eonrt,  ^eahbig  thzoo^  Oobhh  J.,  mM:  "I 
bare  no  donbt  that,  ante  the  peoTlBioiu  of 
ear  statute  then  In  force,  loaiher  or  other 
baUding  nuiterial,  sold  eft  geaeEd  book  ao- 
eoont,  without  regard  to  aay  partlciilar 
tndUing,  If  used  by  the  i«rchaaer  hi  the 
erection  or  repantioa  of  &  baOdfaig 
tand  of  which  he  la  the  owner,  the  vendor  of 
mdi  lumber  or  other  bnUdtng  material  may 
haTe  Ids  Uen.**  And  In  Verter  ▼.  Detale,  17 
Nebi  681,  24  N.  W.  aos.  It  was  aald  by  Max- 
wen,  J.:  *^E1ils  OabUtty  of  the  owner  at  a 
tralKUng  which  la  bcteg  erected  or  repaired 
k  not  placed  on  the  gveund  ot  a  oentmet 
made  wltit  the  owner  try  Ike  penon  perftimi- 
faig  the  labOT  or  fomldttig  the  vatalal,  be- 
cause nmally  there  Is  no  encb  contract  be- 
tween them,  and,  when  there  Is,  the  right  of 
the  party  to  a  Uen  Is  unqmstleMd.  bat  en 
tte  groond  that,  as  the  Mber  er  material  eon- 
tribnted  to  the  ereetton  or  repanMlen  of  the 
birildlng  of  which  the  owner  reoehres  the 
beneflt,  the  tew  Imposes  npmi  blm  the  re- 
q^mslbiUty,  fbr  sixty  days  at  least,  of  Bering 
that  the  claims  are  paid.  *  *  *  So  far 
as  It  may  be  necessary  to  carry  this  purpose 
Into  effect,  the  law  should  be  liberally  con- 
itmed."  In  Marreaer  t.  Pazten,  17  NdK 
64,  N.  W.  200,  It  Is  said:  "Wo  have  no 
donbt  that  In  a  proper  case  one  fnmi^ng 
materials  in  good  fatth  for  the  erection  of 
a  boOdlDg  under  on  agreemoftt  with  a  con- 
tmctor  for  that  purpose  may  flle  a  SMChan* 
le%  Uen  upon  the  stmetuFe  and  the  lots  en 
irtilch  it  stands.  The  lien  Is  glyen,  howevtf , 
not  upon  the  ground  that  a  contract  was 
made  by  the  owner  with  soch  sabcontractor, 
bat  because  the  material  so  furnished  was 
used  In  the  erection  of  the  bulling."  In 
Irish  T.  Fheby,  28  Neb.  231,  44  N.  W.  438, 
tbe  court,  comm«iting  up<m  Fostw  t.  Dohle, 
snpra.  say  that  ths  doctrine  Is  **that  the 
builder  would  be  liable  for  such  material  as 
was  actually  pot  tnto  the  bulldlag,  and  mdght 
be  held  liable  for  material  not  aotvally  pot 
lato  tbe  building  If  those  fumlsttlng  tt  to 
Oe  contractor  acted  In  mtlre  good  faith,  and 
ttie  material  was  deUrered  by  tbe  material 
man  at  tbe  irite  at  Iht  boUdtag."  In  a  num- 
ber of  cases  tiw  court  hss  stated  that  the 
Boecbanlc^  Uen  law  at  this  state  should  re- 
eelTe  a  Ubcral,  and  not  a  strict,  constmetlon; 
and  the  foregoing  authorities,  taking  the  por- 
tloas  dtsd  akng  with  the  questions  there  un- 
der oonsideratian,  lead  to  tbe  concloalon  that 
the  doctrine  oC  s  sttbomtractoE's  lien  is  not 
based  upon  any  Implied  agency  authorising 
tba  oaatnutisr  to  oragata  the  owner,,  but  up- 
on an  equity  arUng  from  the  use  of  nuite- 


riala  In  the  construction  of  a  building  created 
btr  the  statute  on  behalf  of  Uie  person  furnish- 
ing sudi  materiaL  In  some  cases  It  is  not 
required  that  the  sabcontractor  should  show 
—at  least  to  make  out  a  prima  fade  case- 
that  the  materials  were  actually  used  In  tbe 
ccmstmctlon,  deUvtfy  upon  tbe  premises  be- 
ing deemed  prima  fade  evidence,  and  tadd 
to  be  notice  to  tiie  ownv  of  the  fonUshlng 
of  the  material  for  that  purpose.  But,  in 
view  of  the  policy  of  our  law  iq)an  the  sub- 
ject, we  see  DO  reason  why  one  furnishing 
lumber  at  a  planing  mill,  to  be  there  worked 
into  shape  to  put  hito  a  buOdinft  where  It 
was  Intsnded  by  the  vender  and  purchase 
that  It  should  be  so  used,  and  where  It  has 
been  in  tact  so  used,  shoold  not  be  entitled 
to  a  Uen  as  much  as  if  he  had  famished  It 
upon  the  premises,  and  had  it  there  worked 
Into  proper  f(«m,  the  only  diflereoce  arising 
upon  the  qnestlon  at  notice,  wWch  wfll  be 
hereafter  referred  to.  We  tiili^  the  law  is 
weU  stated  hi  3  Tbunpson  on  Llois,  (wctloa 
ISM,)  as  foUowa:  "A  Uen  may  sometimes  be 
established  tat  woifc  done  away  from  the 
premisai  It  it  be  done  i^mi  articles  which 
are  intended  for  use  In  the  bttUding,  and  are 
actually  used  In  its  construction  or  r^alr. 
la  such  case  the  labor  Is  to  aU  intoits  and 
purposes  pwformed  in  the  erection,  altera- 
tion, or  repair  of  a  building  within  the  terms 
of  the  statute.  Where,  for  Instance^  the  In- 
^e  finish  ft>r  a  bouse  Is  sawed,  planed,  or 
molded  at  a  mm,  or  the  doors  or  windows 
are  made  at  a  carpenter  shop,  or  the  Iron- 
work Is  prepared  at  a  blacksmith  shop,  away 
from  tbe  premises,  but  really  as  a  part  of  the 
work  of  construction,  and  ths  material  upon 
which  such  work  Is  done  actually  becomes 
a  part  of  tbe  building,  s>  Uen  arises  for 
such  hibor  equally  with  the  labor  performed 
upon  the  land  on  which  the  house  Is  erected. 
But  it  Is  essoitial  that  such  labor  be  per- 
formed under  an  agreemoit  that  the  artidee 
upon  whldi  the  work  Is  done  u«  to  be  used 
In  the  cmstruction  at  the  building  against 
which  It  Is  Bou^t  to  enforce  the  Uen.  l^ms, 
it  tbe  owner  at  a  pUml&g  mlU  saws  lumber 
for  a  bulldw  without  any  agreement  for  Ito 
use  In  any  particular  boUdlng,  though  the 
lumber  Is  In  fact  used  in  tbe  construction 
of  a  building  which  the  builder  was  erecting 
at  the  time  under  a  eoptsact  for  another  per- 
son, the  BQlll  owner  Is  not  oititled  to  a  Uen 
on  BWdi  blUldlng."  TUm  reaaonlDg  apjdles 
to  subcontractors  ss  well  as  prindpal  oon- 
troctora  WhUe  the  authorities  are  not  In 
haimooy  In  dUferOkt  states  iqion  numy  ques- 
tions f>*Hifing  nw^^or  mechanic's  Uen  laws,  thiiii 
doctrine  seems  to  recdye  substantial  and  rea- 
support  trom  the  adjudications.  As- 
suming, thu^ore,  that  the  evidence  Justified 
the  trial  court  In  finding  that  the  eoraploinont 
furnished  this  lumber  to  McCnrdy  with  the 
understanding  that  It  should  be  used  In  the 
oonstmctiim  of  this  bulldingi  and  that  It  was 
in  fact  BO  used,  we  think  the  Uea  was  cor- 
rectly aUowed. 
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There  nmahu  only  tlie  qiiestktn  of  priorl- 
tlea.  It  !•  probaUe  that  In  socli  a  case,  In  s 
contest  between  a  lienor  and  mortgagee,  the 
time  when  the  material  In  Its  manufoetored 
form  vaa  d^Tered  upon  the  premises  should 
be  considered  the  time  when  the  lien  attatib- 
«d.  So  U,  in  this  case,  the  erldenee  showed 
that  the  mortage  of  the  New  Hampshire 
Fire  Inxorance  Company  was  execated  be- 
fore any  (Jellvery  of  the  mannfactored  ma- 
terial npon  the  premises.  It  would  appear  un- 
just to  cire  the  plaintiff  priority  of  lien,  al- 
tbou^  lumber  may  have  been  ddlrered  toe 
the  purpose  of  manufacturing  at  the  plan- 
ing mill  before  the  mortgage  was  mad&  The 
notice  to  anbseqvent  lienors  Is  derived  tcom 
the  omdlllon  of  the  premises,  (Henry  & 
Coatswwth  Oo.  T.  Bond,  ^eb.]  BS  N.  W.  643; 
Holmes  T.  Hn^na.  [decided  Jan.  Z,  18d4,] 
07  N.  W.  6140  and  it  would  seem  too  much 
to  require  of  a  mortgagee  that  he  should  not 
ofdy  take  notice  of  what  was  actually  gdng 
on  npon  the  premises,  bat  should  also  luTes- 
tlgate  as  to  whether  at  not  materials  bad 
been  purdiased  tor  an  improrement,  and  had 
been  d^vered  ^sewhere.  But  In  this  case 
the  presnmptiim  Is  tiiat  the  evidence  showed 
deUrery  upm  the  jwemlsoi  before  the  mort- 
gages were  made,  and  we  can  find  no  erl- 
denee to  the  contrary.  The  Judgment  of  the 
fUstrict  court  la  affirmed.  The  other  commla- 
sttmmi  concur. 


GHIGAOO,  a  &  Q.  B.  GO.  T.  OBABLIN. 
tSnpreme  Conrt  of  Nebraska.    Dec  29,  1893.) 

Aailboad  Covpahies— Death  or  Child  om  Track 
— Etidikcb  or  Nboliobnce— Plbadinqs. 
An  adminiBtrator  sued  tbe  railroad  com- 
pany for  negliEeiitly  killing  his  intestftte,  a  boy 
nine  years  old,  hj  running  an  en^ne  afmiuBt 
him  while  on  the  railroad  track.  The  uegliKence 
nrerred  was  a  failure  to  fence  ttie  track;  the 
neglect  to  signal  the  approach  of  the  train  by 
hell  or  whistle;  the  fact  that  the  train  was 
not  on  time,  and  that  it  was  not  eiinipped  with 
nir  brakes.  Bdd  that,  under  thene  allegations, 
evidence  that  if  the  engineer  bad  been  exerciring 
n  careful  lookout  he  could  have  seen  the  boy  in 
time  to  stop  the  train  Is  inadmissible.  Maxwell, 
J.,  dlssenUng. 

Dissenting  opinion.  For  majority  opinion, 
see  66  N.  W.  706. 

MAXWELL,  G.  3.,  (dlsaentlag.)  I  am  un- 
able to  give  my  assent  to  tbe  opinion  In 
this  case,  for  the  following  reasons:  In  the 
petition  as  set  out  In  tbe  opinion  it  is  al- 
leged that  tbe  train  "was  so  negligently  and 
carelessly  run  without  air  brakes,  and  wlth- 
'out  proper  care,  and  without  proper  signals 
•or  alarm  of  its  approach,  by  reason  where- 
of the  deceased  was  unavnue  of  Its  ap- 
proach." Tbe  evidence  objected  to  as  set 
forth  In  the  opinion  was  'that,  If  tbe  m- 
-glneer  In  charge  of  the  Ioc«notlve  had  been 
observing  a  fvoper  and  carefid  lookout 
ahoad,  he  could  hava  seen  ttM  boy  In  time 
to  have  brought  the  train  to  a  stop  before 
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it  reached  ttie  point  where  the  boy  was;" 
and  it  was  held  in  the  above  opinlmi  that 
this  proof  was  not  admissible  under  the 
pleadtaigs,  and  the  case  on  that  grotmd  re- 
vised. To  this  I  cannot  give  my  assent 
Tbe  allegation  that  the  train  was  run  with- 
out ftoper  carf  at  the  place  where  the  deatii 
occurred  would  admit  any  evidence  tending 
to  show  negligence  or  want  of  due  cars. 
Negllgeooe  is  tbe  nlUmate  fftct  to  be  pleaded* 
and  it  forms  part  of  the  act  from  wUch  In- 
Jucy  arises.  An  allegation  of  neaUgence  or 
carelessness  as  ai^Ued  to  the  conduct  of  a 
party  is  not  a  mere  condnsiOB  of  law,  bat  a 
statement  of  an  ultimate  flust  Bolaeth  v. 
&ulth,  (Minn.)  85  N.  W.  565;  Ghufc  t.  Bail- 
road  Go.,  (Mich.)  28  N.  W.  914;  MAzw.  Gode 
PL  252,  and  cases  dted.  Any  proof  tend- 
ing to  show  a  want  of  doe  and  proper  care 
Is  admissible  under  the  allegatlona  of  the 
petition,  and  the  court  cannot,  wttboot  a 
forced  construction,  limit  these  words  to  be 
the  want  of  air  brakes,  or  tbe  failure  to 
blow  the  whistle  or  ring  the  bdL  Tbo 
charge  Is  gena*al  that  tbe  train  was  nm 
without  propw  care.  The  language  evident- 
ly refers  to  the  running  of  the  train.  Under 
the  rule,  language  is  to  be  ^ven  Its  ordlnaiy 
and  natural  meaning,  the  same  as  it  would 
have  In  a  contract  or  other  Instrument.  In 
my  view,  great  Injustice  Is  done  by  tbe  re- 
versal npon  the  ground  stated.  The  Jnd^ 
ment  should  be  affirmed. 


MORRISSBT  T.  CHICAGO,  B.  &  a  B.  00. 

(Suprrane  Court  of  Nebraska.    Dec  29,  1808.) 

ScarAGB  Watbb — Obbtructiom. 

The  term  "surface  watra-"  includfn  snA 
as  Is  carried  off  by  surface  drainage, — that  U, 
drainage  independently  of  a  water  conrBe,— -awl 
for  the  construction  of  an  embankment  proper 
for  railroad  purposes,  which  deflects  such  Biirface 
water  from  Its  normal  course,  a  railroad  com- 
pany Is  not  liable  in  damages  to  the  proprietor 
of  neit^borlng  lands  thereby  Incidentally  over- 
flowed and  injured.  Maxwell,  G.  J.,  dissenting. 

Dissenting  oplnlMi.  For  majority  opinion, 
see  56  N.  W.  9M. 

MAXWHUU  GL  J.  From  ttie  statanent  of 
the  case  In  tlie  opinion  of  Oommlsaioncr 
BYAN,  it  seems  to  me  there  U  vital  esror  in 
the  dedalon.  The  constitution  ot  Nehnuka 
reonlres  Just  compraisatlQa  to  be  made  to 
the  owner  of  property  taken  or  damaged  for 
pntdlc  use.  The  rl^t  to  take  Is  nnques- 
tloned.  where  there  Is  necessity  for  tbe  same, 
bnt  this  right  is  attended  with  the  oomla' 
tlvs  <Hie  that  compenutlon  must  be  made  to 
the  owner.  The  theory  of  tbe  law  Is  that 
tbe  landowner  shall  be  compensated  in  mon- 
ey for  all  direct  Injuries  to  the  land  result- 
ing from  the  taking,  unless  the  Incidental 
damages  are  diminished  by  special  benefits. 
These  damages  are  to  be  computed  upon  tbe 
basis  of  tbe  proper  construction  of  the  rail- 
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wa/.  Railroad  Oo.  WluOen,  11  Meb.  585, 
10  N.  W.  4B1.  In  tbe  case  at  bar,  there 
were  no  cnlTerts  In  tbe  embankment  to  per- 
mit tbe  vater  to  flow  In  Ita  aocnatomed 
eoorse  toward  tbe  Nemalia  riTer.  Had  tbwe 
teen,  the  damage  bi  this  caae  vonld  not  bare 
occorred.  This,  In  my  Tlew,  wat  actionable 
nfigllgence  on  the  part  of  tbe  company. 

2.  The  case  seems  to  be  decided  upon  the 
tbeory  tiiat  the  railroad  company  baa  tbe  rlgbt 
to  ffiuliidfl  the  water  from  Ita  own  land,  bnt 
the  atatttuent  shows  timt  In  fact  the  com- 
pany diverted  the  watw,  tamed  It  Into  artt 
fldal  channels,  and  cansed  It  to  en^ty  Into 
Yankee  cre^  and  thoeby  cansed  It  to  over- 
flow and  spread  otw  the  pUUntUTs  land, 
and  destroy  his  crops.  Upon  what  theory 
caa  this  be  jnsttfledt  Certainly  not  upon 
the  gronnd  that  it  was  snrfaoe  water.  In 
BaUnnd  0&  t.  Marley,  SS  Neb.  188»  40  N. 
W.  MS,  thla  court  held  that  the  railroad 
company  had  no  right  to  collect  surface  wa- 
ter In  a  ditch  w  drain,  and  permit  It  to  flow 
upon  the  land  of  another,  wltbont  bis  con- 
aettt.  and  the  same  role  apidies  to  the  case  at 
bar.  There  la  no  analogy  between  the  case 
of  the  owner  of  land  excluding  surface  wa- 
ter from  hie  ^anises  and  that  of  a  caOroad 
company.  In  the  one  case  tbe  landowner 
merdy  prevents  the  water  from  flowing  onto 
his  land.  In  flie  other.  In  the  absence  of 
culverts  or  bridges,  a  contlnnons  barrier  Is 
presented  to  the  flow  of  mtet,  whidi  would 
thus  be  dammed  up  upon  the  land  above,  or 
thrown  in  a  body  upon  the  land  below;  In 
dther  case,  causing  Injury  and  loss.  The 
proJectcHs  of  a  railway  locate  a  line  across 
a  farm,  on  which  the  snrface  watw  tha«- 
tofore  bad  a  free  ontlet,  so  tiiat  no  injury 
has  resulted  ftom  the  lacking  up  of  the  wa- 
ter, or  fi-om  it  being  collected  and  thrown  in 
a  body  upon  that  farm  or  the  lands  below. 
En  constructing  the  road,  however,  a  solid 
embankment  is  made,  by  which  tbe  flow  of 
water  is  obstructed,  and  thrown  In  a  body 
upon  another  part  of  the  same  farm,  or  tbe 
lands  of  an  adjoining  landowno*,  1^  means 
of  which  his  crops  are  destroyed;  and  we 
are  gravely  told  that  the  corporation  has  a 
right  to  do  this.  In  Boji  v.  Conklln,  20  N. 
W.  596,  the  supreme  court  of  Michigan  hdd 
ttiat,  where  surface  water  bad  been  allowed 
to  flow  In  a  certain  direction  for  more  tlian 
20  years,  an  easement  was  acquired  by  pre- 
BcrlptlML  This  opinion  was  approved  In 
Gregory  v.  Bush.  (Mich.)  31  N.  W.  02.  In  no 
event  can  a  party,  by  artificial  drains  or 
ditches,  collect  tbe  surface  waters,  and  cast 
them  in  a  body  upon  the  proprietor  below, 
without  being  liable  for  the  Injury.  Living- 
ston V.  McDonald,  21  Iowa,  160;  Butl^  v. 
Peck,  16  Ohio  Bt  834;  Martin  v.  Riddle,  26 
Pa.  St  415;  Pettlgrew  v.  EvansviUe,  25  wis. 
223;  Gregory  v.  Bush.  (Mich.)  31  N.  W.  92. 
It  Is  very  (dear  to  my  mind  that  the  railway 
company  must  provide  suflBcient  openings  In 
Its  ruad  to  permit  tbe  flow  of  surface  water 
In  its  accustomed  course,  and  not  cast  it  In 
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a  body  nptm  the  proivletor  below.  That 
s^tem  Is  best  which,  wtiile  );HX}tecting  tbe 
railway  company  in  its  Just  rights,  requires 
It  to  deal  fairly  wlA  all  persons  across  whose 
lands  the  road  Is  constructed,  in  order  that 
the  public  Improvemoit  shall  not  be  the 
means  of  Impoverishing  any  aae.  It  im  very 
evident  that  die  court  below  erred  In  Its  In- 
structions, and  the  Judgmoit  should  be  re- 
versed, and  the  cause  remanded  for  a  new 
trlaL 


SPABOUB  V.  BOMINE  et  aL 
(Suproae  Ooort  of  Nebrasks.    Jan.  ^  1894.) 

TAXATUm— HiSTKAIHIXO  COLLSCnOH—PUUniKSS 
— I^a  Jddioata. 

1.  A  court  of  equity  will  not  interfere  lo 
prevent  the  collection  of  taxes  on  the  ground 
that  the  assesament  and  levy  thereof  are  irreg- 
ular m  Invalid,  nnleas  th^  are  deariy  inequita- 
ble, and  the  enforcement  thereof  would  be 
against  consdence. 

2.  In  tile  construction  of  pleadings,  the 
fkcti  aUeged  or  admitted,  when  material,  will 
control,  rather  than  the  coiutludons  of  the  plead- 
er. 

3.  A  party  asserting  an  estoppel  by  meaoa 
of  a  former  jadgment  must  allege  facts  which 
ahow  that  hia  relation  to  tlie  f<xiner  action  was 
auch  as  to  make  ttte  Judgment  therein  eoneln- 
dve  in  hia  farw. 

(Syllabua  by  the  Conrt) 

Brfor  to  district  eourt;  Dawea  county; 
Bartow,  Judge. 

Action  by  Rynard  B.  W.  Bpargur  against 
James  8.  Bomlne  and  others  to  remove  a 
(doud  from  title,  and  tx  other  rdief.  A  de- 
murrer  to  the  complaint  was  sustained,  and 
plaintiff  brings  error.  Afllrmed. 

Allen  O.  Fisher,  for  plaintiff  in  error. 
Albert  W.  Grites  and  D.  B.  Jenckes,  for  de- 
fendants in  error. 

POST,  J.  This  was  an  equitable  proceed- 
ing in  the  district  court  of  Dawes  county, 
where  a  demurrer  to  the  petition  was  sus- 
tained, and  the  action  dismissed.  The  sus- 
taining of  tbe  demurrer  Is  tbe  only  error 
assigned  in  this  court;  hence  an  inquiry  is 
limited  to  one  proposition,  viz.  the  aulllclency 
of  the  petition  to  entitle  the  plaintiff  there- 
in to  equitable  relief.  From  the  allegations 
thereof,  it  appears  that  the  plalntlfiT  is  the 
own»  of  22  quarter  sections  of  land  In  said 
county,  which  were  all  taxable  for  the  years 
1888,  1889,  1890,  1891,  and  1892;  that  there 
was  a  pretended  assessment  and  levy  of 
taxes  thereon  for  tbe  years  named,  which 
pretended  taxes  are  void  for  reasons  here- 
after stated,  but  which  cast  a  cloud  upon 
his  title,  and  will,  unless  canceled,  and  the 
collections  thereof  perpetually  enjoined,  re- 
sult in  tax  deeds  being  executed  for  bis  said 
property.  The  defendant  Reynolds  Is  the 
comity  treasurer,  and  the  other  defendants 
are  holders  of  tax  certificates  issued  upon 
tbe  sale  of  sold  land  for  tbe  taxes  above  de- 
Bcrll>ed.  The  only  allegations  with  respect 
to  the  assessment  and  levy  of  tiie  taxes  and 
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Ml»  thereof  are  amtalned  In  tha  third  and 
aerentli  paragraplia  of  tlie  patttlon,  wMcfc 
WB  as  foUowK  That  tlw  aid  Mend- 
ant  Reynolds,  by  Ttrtoe  aC  kts  oflhoe  as  treas- 
urer aforestid.  Is  In  posseuloa  of  oertate 
books  claimed  by  deCmdanti  to  bft  di^t- 
cate  tax  lists  lor  the  years  18B8»  188B,  IM 
1801,  and  lfi02,  and  dalmlnc  the  right  and 
tbreatenlBs  thereondCT  to  odlect  taxes 
acalnat  tbe  aforesakl  tracts  td  Isa^  and  to 
certify  as  pretended  Hens  for  taxes  «g«ina*  the 
tracts  of  land  aforesaid  certain  entries  claimed 
by  defendants  to  have  been  made  in  the  said 
pretended  tax  lists,  and  to  execute  thereunder 
tax  deeds  for  the  abore-descrfbed  tracts  of 
land  to  his  oodefendants."  "(T)  PlalBtlff  al- 
leges that  there  has  nerer  been  any  descrip- 
tios  of  satd  tracts  of  land  set  forth  or  con- 
tained In  any  assenment  list  of  the  said  coun- 
ty; that  the  assessments  upon  vhldi  the  tax 
Usts  of  the  years  abore  m^tioMd  are  TOld, 
and  sU  proeeedtngs  based  thereoD  are  votd; 
that  the  pretended  descriptions  contained  fn 
the  pretended  tax  cerUflcates  of  pnzdKtse  af 
the  defendants,  aod  of  the  booka  In  the 
possession  of  the  defendant  Reynolds,  where* 
on  said  pretended  certificates  aze  dalmed  to 
be  founded,  are  void,  and  are  wholly  Im* 
^pa,  irr^ular,  Indtilnlte.  defecdr^  aad 
nncM'taln,  and  are  not  expressed  In  good 
language,  nor  are  the  characters  and  abbrevl- 
atiCHM  employed  snA  as  $n  need  convey- 
ancea  In  describing  real  estate,  nor  do  aie 
pe(^  genwally  nse  such  comMnattons  of 
words,  letten,  and  figures  in  referring  to  and 
describing  land;  that  the  varlons  assessors* 
derlo,  and  collectors  hare  wholly  and  en- 
tirely failed  and  neglected  to  oomj^  with 
any  of  the  prorlslons  of  the  fbllowlng  sec- 
tions of  Oobbey's  Consolidated  Stotutes  at 
Xebraska,  tIs.  sections  SOStK  3961,  8963. 
8979^  S981,  3982,  3997,  8999,  4006,  4011,  and 
4012;  that  the  intended  tax  books  tor  the 
years  above  mentlotted.  In  the  possession  of  the 
defendant  treasurer  and  his  prodecessors  In 
oflice,  were  snd  are  rold,  and  without  warrant 
and  conferred  no  authwity  ap<m  the  defmd- 
ant  Reynolds  or  his  iwedeccsBors  In  office  to 
collect  any  taxes,  or  to  make  any  sale,  or 
to  Issue  any  cerUflcates  of  sale;  that  none 
<tf  the  above-described  tracts  of  land  have 
ever  been  put  In  the  assessment  nor 
any  assessment  thereof  been  made,  nor  has 
any  of  the  aald  abOTS'desoribed  land  bad  any 
levy  of  tax  made  against  lt»  n«r  hss  thoe 
been  any  tax  list  containing  the  description 
thaeof,  nor  has  there  over  been  any  adver- 
tisement  ot  notice  of  tax  sale  thereof,  nor 
has  there  ever  been  any  return  ot  public 
sale,  nor  has  there  ever  been  any  private 
sale  of  the  real  estate  abore  descrlbsd." 

The  sectlMis  of  the  revenue  law  above 
enumerated  provide,  In  the  osder  named, 
for  the  listing  and  Talnatlon  of  real  estate 
for  taxation,  the  iMreparatlim  of  the  tax  lists, 
the  collection  of  taxes  levied,  notice  and  sale 
of  lands  for  delinquent  taxes,  and  return 
thereof.   The  grounds  upon  which  relief  is 


demanded  may  be  thus  sommarlzed:  The 
plalatUC  Is  the  owna  of  lands  which  were 
taxable  for  tka  screral  yean  above  named; 
that  an  attempt  was  made  to  assess  and  tax 
0iem  In  each  ctf  said  years;  that  some  kUtd 
of  a  tax  list  was  prepared  each  year,  and 
that  said  lands  bare  been  sold  for  taxes 
claimed  to  have  baoi  thus  levied,  bvt  br  rea- 
son of  some  neglect  or  omission  on  tbe  part 
of  the  Tsrlous  sseeosors,  cleAs,  and  ooDect* 
ore  who  were  charged  with  the  listing  and 
Talnatlon  of  pnH>ert7,  and  tibe  coUecdon  ot 
taxes  tfliereoa,  said  taxes  are  void,  and  a 
deed  executed  In  pursuance  of  soeh  sale 
would  not  dlTsst  blm  of  his  tltl&  It  will 
be  observed  that  there  Is  no  charge  flmt  the 
assessment  Is  unreasonable  or  fmndnlent; 
that  the  taxes  claimed  are  for  an  illegal  or 
nnauthorised  pnrpose;  that  the  amount 
thereof  la  num  than  the  plalntitt  is  In  eq- 
ntty  bound  to  ocniribate  to  the  public  rcv- 
one  fisr  the  mfport  of  the  stete,  connty, 
and  municipal  goTemmcnts  and  the  public 
schools  of  the  county;  or  that  be  has  paid 
or  tendered  the  amoDDtn  Justly  due.  Nor 
does  be  now,  as  a  condltkm  to  the  reUef 
sought,  offer  to  make  oontrtbatbm  of  the 
amonnt  with  which  he  la  tn  eqidty  charge- 
able. Our  revenue  law  (aecttoo  IdQ  pro- 
vides that  "no  injunction  shall  be  granted 
by  any  court  or  Judge  In  this  state  to  re- 
strain the  collection  of  any  tax  or  any 
part  thereof  hereafter  levied,  nor  to  restrain 
the  sale  of  any  property  for  the  nonpay- 
ment of  any  such  tax  excH^t  such  tax  or 
the  part  thereof  enjoined  be  levied  or  as- 
sessed for  an  illegal  or  nnanthorlzed  pur- 
pose" It  Is  not  claimed  tiiat  the  foregoing 
IwovlslMi  applies  to  cases  In  which  then  has 
been  neither  an  assessmoit  of  the  pn^»erty 
nor  levy  of  taxes;  that  Is,  where  thera  hss 
been  no  attempt,  on  the  iwrt  ot  the  offlcere 
charged  with  that  duty,  to  tery  and  collect 
the  funds  required  for  public  nse  by  taxa- 
tion. In  such  eases  it  may  be  assumed  the 
Jnrlsdiction  of  courts  of  equity  to  grant  re- 
U«t  within  certain  limitations  haa  not  been 
ousted  by  the  stetnte.  But  Uie  ground  of 
equltoble  Interference  Is  that  thm  is.  In 
such  cases,  no  tax  which  the  plaintiff  la  in 
equity  bound  to  psy.  la.  the  case  nndv  om- 
Blderatiwi  the  Inflrmltles  relied  upon  are, 
at  most,  irregularities.  For  instanoe,  the  al- 
legattou  that  the  tax  lists  "are  wboUy  inv 
proper,  Irregular,  indeflnlto,  and  uncertain, 
and  not  expressed  in  good  Isnguage:"  also^ 
that  tbe  charactecs  and  abbreviations  on- 
ployed  are  nirt  audi  as  are  used  by  ooorey- 
ancea  In  describing  real  eatete,  and  that 
people  do  not  gaaexaUj  use  audi  comUna^ 
tk>n  of  words,  letters,  and  figures  In  refer- 
ring to  and  describing  landr-may  be,  and 
tat  the  pnrpoae  ot  the  danmmr  aro^  adndtp 
ted  to  be  true.  It  does  not  ftdlow,  however, 
that  the  plalntlfl  la  entitled  to  reUef  at  tbe 
banda  of  a  court  of  equity.  And  the  atat^ 
ment  that  the  Tartons  aaseMon*  dafcSk  and 
osUscton  h&re  failed  and  nagleetad  to  corn- 
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ply  vltli  the  pnvialoim  of  the  nrenl  Beo> 
ttoDB  of  tbe  Conaolldated  Statatos  enumerat* 
ed  Is  cCTtalnly  not  oonslstent  with  the  other 
aUegatlons  of  the  petltkm,  since  It  la  evident 
tberefrom  that  there  was  Bome  kind  of  an 
assessment  and  some  kind  of  a  levy  (rf  tike 
taxes  for  each  of  the  years  named,  and  that 
tax  lists  of  some  kind  were  prepared  and 
d^vered  to  the  treasurer  at  ibm  eoonty, 
who  has  sold  the  t^ntUTs  lands  for  the 
taxes  thus  levied.  It  may  also  be  said  of 
mub  statraaent  that  It  is  bat  the  eondnslov 
of  the  pleader,  and,  according  to  tht  well- 
settied  rule  in  the  construction  of  pleadlnss, 
will  be  oontroUed  by  the  aUegattom  of  fact 
or  admisatons  thw^.  See  1  Booaa,  Code 
Fl.  27a 

This  case  does  not  differ  nssmtlnllT  from 
the  case  of  South  Platte  Land  Go.  v.  Oltr  of 
Crete*  11  Neb.  344,  7  X.  W.  869,  where  it 
Ja  said:  "We  conclude,  tberefwe^  that  the 
taxes  In  questton  were  not,  as  claimed,  void; 
and  altbonch,  perhaps,  so  affected  by  in- 
flrmltias  as  to  reader  them  Illegal,  and  in- 
capable of  enforcement  as  against  the  plaln- 
tUTs  property,  there  Is  no  vlsibie  oooaldenb- 
tlm  leading  us  to  ssy  that  tbey  are  Ineqnl- 
taUe,  and  should  be  mjoined."  The  doctrine 
of  that  case  has  been  subsequently  approved 
In  Z>lUon  V.  Merrlam,  22  Neb.  151,  SI  N.  W. 
8M:  Wygant  v.  Dahl.  26  Neb.  G82,  42  N.  W. 
735;  and  Wilson  t.  Olty  of  Atimni,  27  Nek 
435.  43  N.  W.  257.  And  U  may  be  asserted 
as  a  settled  mle,  even  In  the  absence  of  a 
statutory  prorislon  oa  the  mbject,  that 
courts  of  eqidty  will  not  Interfere  to  prevent 
the  collection  of  taxes  na  the  ground  of  ir^ 
regularity  m  Illegality  In  the  proceeding,  un- 
less th^  are  also  Ineauitabte,  and  to  enforce 
paymmt  thereof  would  be  against  con- 
science. In  some  Jurisdictions  that  rale  has 
been  extended  so  far  as  to  deny  even  a  tem- 
porary restraining  order  ^lust  the  oolleo- 
tion  of  taxes  until  after  payment  in  foil  of 
so  much  thereof  as  the  court  can  see  ought 
In  equity  to  be  paid,  or  may  be  shown  by 
affidavits  or  otherwise  to  be  due.  For  in- 
stancy In  State  Ratlroad  Tax  Cases,  92  U. 
S.  616,  it  is  said  by  JusUce  Millw:  "It  is 
not  enough  to  say  In  the  bill  that  they  [com- 
plainants] are  ready  and  willing  to  pay 
whatever  may  be  found  due.  They  must 
first  pay  what  la  conceded  to  be  due,  or  what 
can  be  seen  to  be  dne  on  the  face  of  the  bill, 
or  be  shown  by  affldavltB,  whether  conceded 
or  not,  before  the  prellDilrmry  Injunction 
can  be  granted."  In  the  case  bef(H%  ns  there 
la  no  controTttsy  with  respect  to  the  amount 
of  taxes  equitably  cliargeable  against  the 
plaintiff's  lands,  which  are  the  amounts 
shown  by  the  BCveral  tax  lists.  The  defend- 
ants who  hare  purchased  the  lands  for  de- 
Unquent  taxes  appear  to  be  satiafied,  and, 
as  we  bare  seen,  the  plaintiff  wlU  not  be 
beard  to  complain. 

Z  It  Is  further  alleged  by  the  plaintiff 
that  the  question  of  his  right  to  the  rdief 
■ought  has  beat  detomlned  In  his  favor  by 


the  Jodgmcot  eC  the  district  court  of  Dairca 
cottBty,  and  Is  now  res  Judicata.  Accom- 
panying tbe  petltkm  are  tl»e  xeoords  of  two 
causes  wUd  are  rdled  upon  to  snpiwrt  the 
plea  of  former  adJndi cation.  In  one  of  the 
caases  raeotkHwd  a  decree  was  entered.  In 
wUeb  the  tax  Usts  here  Involved  were  de- 
clared to  be  Irregnlar  and  void,  and  tbe  taxes 
appearing  thereon  not  to  be  a  Ilea  np<m  any 
penenal  property  cC  the  i^alatlff  herein. 
Ttat  plea  Is,  taowevw,  not  available  to  this 
plalntM^  Botwltfastanding  the  decree  referred 
te^  for  the  soOdait  reaatm  that  be  was  not 
a  fsrty  to  the  former  action,  nor  was  he, 
so  far  as  this  record  dIscloecB,  in  privity  with 
either  party  thereto.  The  rule  Is  elementary 
that  the  party  asserting  an  estoppel  by  means 
of  a  former  Judipmt  mnst  allege  facts  which 
■how  his  relation  to  the  fonner  .Action  vras 
such  aa  to  mske  the  Judgment  therein  condu- 
■Ive  In  his  flkvor.  See  Harti^  v.  Gregory, 
9  Neb.  279:  It  Is  dear  that  tbe  petition 
lUls  t»  state  a  euse  for  equitable  relief, 
and  that  there  Is  no  error  In  Oie  ruling  oom- 
plaiaed  of,  and  that  tbe  Judgment  of  the  dto- 
trtct  court  should  be  afflnned.  Tbe  other 
Judges  ooneor. 


ffTATE  V.  KENDAIX  et  aL 
(Sapreme  Court  of  Nebraska.   Jan.  4. 1S94^) 

Watbs  Cooasas— OatTRDonoa^SurvicisNOT  » 

Ikforiution. 

1.  An  Information  sufficlenttr  charees  aa 
offense  ander  section  288  of  the  Criminal  Code 
when  it  cfaarKei  die  erection  and  keeping  np  of 
a  dnm  in  a  stream,  wbenbj  an  artificial  pcmd 
ifl  raised,  and  stagnant  water  is  produced, 
whereby  the  air  was,  and  now  Is,  corrupted,  of- 
fensive, and  anwhdeoome,  and  manifestly  in- 
jnrious  to  public  health  and  safety. 

2.  It  is  not  a  fatal  defect  in  an  informatloB 
that  it  charges  an  offense  with  nnneceaaary  par- 
ticnlarity. 

3.  Where  words  aivear  In  an  Information 
which  wi^t  be  stricken  out,  Jeaving  an  oOense 
sufficiently  charged,  and  such  words  do  not  tend 
to  negative  any  of  the  essential  averments,  th» 
state  shonld,  upon  motion,  be  permitted  to  strike 
out  sneb  words. 

4.  When  an  ioformatioQ  proves,  upon  trial, 
to  be  defective,  the  trial  jud^  should  inquire  »a 
to  whether  proDable  cause  exists  for  boldinj;  the 
defendant,  and,  in  the  exercise  of  a  sound  legal 
discretion,  may  then  either  diodtarse  him  from 
custody,  or  recognize  him  to  answer  at  the  next 
term  of  court. 

(Syllabus  by  ^e  Court) 

Exceptions  from  district  court,  Lancaster 
county;  Hall,  Judge. 

Neilah  B.  KmdaSl  and  Cbarles  D.  Smith 
were  informed  against  fw  unlawfully  dam- 
ming a  stream  of  water,  and,  the  court  hav* 
lag  directed  a  verdict  for  defendants,  the 
state  brings  exceptions.  Exceptions  sus- 
tained. 

N.  Z.  atell,  Co.  Atty.,  and  Thoa.  Ryan,  for 
the  State.  Cbas.  O.  Whedon,  for  defend- 
ants. 

IBVINB,  C.  Tlw  defendants  In  error  were 
Informed  against  for  that  they,  "on  tbe  18th 
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day  of  NoTember,  1889,  and  continuously 
from  that  time  tintll  the  15tb  day  of  May, 
1881,  did,  and  now  do,  tmlawfolly  and  In- 
juriously keep  up  a  mllldam  acroea  a  stream 
of  water  known  as  'Salt  Ci-e^,'  In  said 
county  and  stote,  and  thereby  raised,  and 
now  raise,  by  means  of  the  keeping  up  of 
said  mllldam,  an  artificial  pond,  whlcb  Is 
situated  near  and  adjacent  to  a  common 
hl^way,  and  the  dwelling  bouses  of  divers 
persons,  who  occupy  the  same  with  their 
families;  and  that  the  said  artificial  pond 
so  raised  by  said  mllldam,  as  aforesaid,  pro- 
duced, and  now  prodnces,  stagnant,  corrupt- 
ed, and  Impure  waters,  whereby  the  air  In 
and  around  said  dwelling  houses  and  high- 
way, and  over  and  for  a  long  distance 
around  said  artificial  mill  pond,  and  stream 
known  as  'Salt  Creek;'  became,  was,  and 
now  is  corrupted  infected,  offensive,  and  un- 
wholesome, and  manifestly  injurious  to  the 
public  health  and  safe^  to  the  common 
nuisance  of  all  the  i>eopIe."  To  this  in- 
formation a  plea  of  not  guilty  was  entered, 
and  up<Hi  the  trial  the  defendants  objected 
to  the  introduction  of  any  testimony,  for  the 
reason  that  the  Information  did  not  state 
facts  snfBcIent  to  constitute  any  offense  pun- 
ishable by  the  laws  of  the  state.  Tliis  ob- 
jection was  sustained.  Thereupon  the  state 
asked  leave  to  strike  from  the  information 
the  words,  "whereby  the  air  in  and  around 
said  dwelling  houses  and  highways,  over 
and  for  a  long  distance  around  said  artifldal 
mlU  pond,  and  straam  known  as  'Salt  Creek,* 
became,  was,  and  now  Is  corrupted,  infect- 
ed, offensive,  and  unwholesome."  This  mo- 
tion was  overruled.  Thereupon  the  state 
asked  leave  to  file  an  amended  Information, 
which  would,  in  substance,  be  the  same  as 
the  orli^al,  with  the  last  words  quoted 
strlckm  out  This  motlcm  was  ov^ruled. 
Finally,  the  state  aAeA  that  the  defaidants 
be  required  to  eater  into  a  rec<^lzance  to 
appear  on  the  first  day  of  tbe  next  term  of 
court,  and  not  to  depart  without  leave,  and 
to  aUde  the  furtha-  ordor  and  Judgment  of 
the  court  This  motion  was  also  ovaruled. 
Tbe  court  then  Instructed  the  Jury  to  find 
for  the  defendants,  whlcb  was  done.  The 
state  brings  the  case  bore  upon  ^ceptlons, 
according  to  the  statute. 

Tbe  first  question  presented  Is  aa  to  the 
sufficiency  of  tbe  informatloa.  Section  228 
of  tbe  Criminal  Code  la  as  fdlows:  **If  any 
person  shall  build,  a-ect,  continue  or  keep 
up  any  dam,  w  other  obstruction,  In  any 
river  or  stream  of  watw  in  this  state,  and 
tbseby  raise  an  artificial  pond,  <«  produce 
stagnant  waters,  which  shall  be  manifestly 
injurious  to  the  public  health  and  safety, 
evoy  poson  so  offrading  shall  be  fined/' 
etc.  We  think  that  the  InfcMinatiim  stated 
an  offense  against  this  8tatnt&  nie  argu- 
ment Is  first  made  that  tbe  information  did 
not  state  that  tbe  pond  was  manifestly  in- 
jurious to  public  health  and  safety,  but  tha^ 
because  of  the  pond,  the  air  became  so. 


This  is  a  clinging  to  the  bark.  By  section 
251  of  the  Criminal  Code  it  Is  provided  that 
every  taw  upon  tbe  subject  of  crime  shall 
be  construed  according  to  the  plain  import 
of  tbe  language,  without  regard  to  the  dis- 
tinction usually  made  between  tbe  cunstnic- 
tion  of  penal  laws  and  laws  upon  oth«-  sub- 
jects. Tbe  gist  of  tbe  offense  created  by 
section  228  is  the  creation  or  maintenance 
of  an  artificial  pond  or  stagnant  waters,  to 
the  manlfeet  injury  of  the  public  health  and 
safety.  The  means  by  which  such  waters 
may  become  so  manifestly  Injurious  may  be 
varied.  Usually,  In  charging  a  statutory 
c^ense,  It  Is  sufOdeait  to  follow  Uie  tenm  of 
tbe  statute.  The  Information  would  have 
been  sufficient  had  It  charged  the  oectlon  of 
the  dam,  wba%by  the  artificial  pond  and  stag- 
nant waters  were  created,  to  the  manifest  In- 
Jury  of  the  public  health  and  safety,  without 
charging  the  manner  in  whlcb  public  health 
and  safety  were  affected.  It  would  be  a 
narrow  and  Indefensible  construction  of  the 
statute  to  say  that,  In  order  to  constitute  the 
ott&ae,  the  waters  themselves  must  be  di- 
rectly Injurious  to  public  health  or  safet>-. 
If  such  Injury  results,  directly  or  Indirectly. 
from  tbe  acts  complained  of,  the  offense  is 
complete,  and  the  averment  in  the  informa- 
tion of  the  means  which  the  waters  be- 
came BO  injurious,  while  it  might  require- 
proof  according  to  the  averment,  did  not 
vitiate  the  infwmatlon,  and  was  to  the  ad- 
vantage of  the  accused,  rather  than  to  his 
prejudice.  Section  412  of  the  Criminal  Code 
provides  that  no  indictment  shall  be  deemed 
invalid  for  any  surplusage  or  r^ugnant  al- 
legation, where  there  is  sufficient  matter  al- 
leged to  indicate  the  crime  or  person  charged, 
nor  for  any  other  defect  or  imperfectlCHi 
which  does  not  tend  to  the  prejudice  of  the 
substantial  rights  of  tbe  defendant  upon  flie 
merits. 

It  is  next  argued  that  the  information  was 
defective  because  charging  the  erection  of 
a  mllldam.  Chapter  67  of  the  Compiled 
Statutes  provides  for  the  erection  of  mlU- 
dams,  whence  It  is  said  that,  the  erection  of 
a  mllldam  being  a  lawful  act,  section  22S  ct 
the  Criminal  Code  cannot  refer  to  ndlldams. 
Chaptv  S7  of  the  OcHuplled  Statutes,  referred 
tOt  provides  for  an  inquest  by  a  jury.  He 
Jury  Is  required  to  inquire,  amcnig  other 
things,  whether  the  health  of  the  neighbor- 
hood will  be  Injured  by  the  stagnation  of 
water,  and  whether  such  injury  can  be  pre- 
vented; and  by  section  12  of  that  chapter 
the  court  is  required  to  refuse  perrolssion 
to  build  such  mllklam  if  It  appears  that  tbe 
health  of  the  n^i^lxnrhood  wUI  be  affected. 
It  is  not,  thereft»e,  every  mllldam  whlcb  is 
lawful;  but  the  rl^t  to  constract  a  ndll- 
dam  is  subject  to  this  qnallflcation,  among 
others;  that  ft  must  not  amount  to  ft  pub- 
lic nuisance  injurtons  to  health.  The  pro- 
vision of  the  Criminal  God^  already  re- 
teereA  to,  requiring  a  reasonaUe,  and  Ufp- 
bidding  a  strict,  construction  of  penal  atat- 
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utee,  requires  tiutt  we  should  aptfly  section 
228  of  the  Criminal  Code  to  mUldams*  as 
well  as  to  other  dams,  iHrorlded  they  are 
manifefltly  Injnrioos  to  public  health  and 
safety.  We  therefoie  think  that  the  Infor- 
mation charged  an  offense,  and  that  the  court 
aiuHild  hare  OTemded  the  objection  to  the 
erldence. 

What  we  hare  alre^y  said  disposes  of  tiie 
two  exceptiona  which  go  to  the  ommUng' 
h7  the  court  of  the  state's  motlim  for  leave 
to  strike  oat  the  w(»ds  already  referred  to, 
and  to  amend  the  InfdrnuMlon.  We  have  al- 
ready said  tiut  an  Information  omitting 
those  wtndswoold  have  been  suffldent.  Had 
they  been  of  each  a  nature  as  to  negatlTe 
the  othw  aTcrments,  it  Is  probalde  that  the 
state  ought  not  to  have  beeai  permitted  to 
strike  ttiem  out;  but  Inasmuch  as  thoy  were 
entirely  snrplnsafle,  the  state  should  have  had 
such  leaT& 

The  only  other  qpestlon  of  importance  is 
the  refusal  of  the  court  to  require  that  the 
defendant  should  be  held  to  ball  after  his 
objectims  to  the  erldence  were  sustained. 
Section  480  of  the  Criminal  Code  provides 
that  whoi  it  shaU  appear,  at  any  time  before 
the  verdict,  that  a  mistake  has  been  made  In 
charging  the  proper  offense,  the  accused 
ShaU  not  be  discharged  if  there  appear  to  be 
good  cause  to  detain  him  in  custody,  but  the 
court  must  recognise  him  to  answer  to  the 
offense  on  the  first  day  of  the  nat  term  of 
said  court;  and  section  481  mrovtdes  that, 
when  a  jtury  has  been  Impaneled  In  a  case 
contemplated  by  tlie  preceding  section,  such 
Jury  may  be  discharged,  without  prejudice 
to  the  prosecution.  Tbs  latter  section  shows 
ttiat  the  former  Is  Intended  to  ap^,  not 
mly  where  the  defect  Is  taken  advantage  of 
before  trial,  but  that  It  also  applies  to  de- 
fects objected  to  upon  the  trial,  and  before 
verdict  The  words  of  section  480,  limiting 
die  right  to  recognise  the  d^endants  to  cases 
where  there  appears  to  be  good  cause  to  de- 
tain him,  show  that  something  Is  left  to  the 
discretion  of  the  trial  court.  There  Is  no 
reasm  why  a  defendant  held  to  answer  Cor 
a  criminal  offense  should  be  forerer  dis- 
charged becauae  of  a  formal  defect  In  the  In- 
dictment or  information;  and  tea  this  rea- 
son the  trial  judge  !s  permitted,  in  the  exer- 
cise of  a  sonnd  legal  discretion,  either  to  dis- 
charge the  defendant,  or  to  recognize  him  to 
appear  at  the  next  term  of  court  He  be- 
comes, in  such  a  caae,  a  quasi  examining 
magistrate.  In  this  case  no  evidence  at  all 
affecting  the  molts  of  the  case  had  been  re- 
ceived. It  would  seem  that  the  court  should 
have  proceeded,  even  had  the  information 
been  d^ectlv^  far  enough  to  ascertain 
whether  there  was  probable  cause  for  a  pros- 
ecution under  a  propet  information.  In  a 
case  where  it  appeared  that  a  defective  in- 
fMmatlon  could  not  be  remedied  In  ccniform- 
ity  with  evidence,  it  would  ni^onbtedly  be 
proper  tar  the  court  to  absolutely  discharge 
the  defendant   Aa  there  waa  no  evidence 


rec^ved  in  this  ease,  we  cannot  say  that  tt» 
court  abused  Its,  ^scretl<m.  The  error  lay 
terther  back,  to' wit  In  exdudli^  the  evi- 
dence i^fered.  All  tiuit  we  can  do  in  passing 
upon  this  exceptlcm  Is  to  say  that  it  becomes. 
the  duty  of  the  trial  Judge,  when  an  Informa- 
tion la  found  defective,  to  make  Inquiry  oa 
to  the  probata  guilt  of  the  accused  of  an 
offense  whidi  might  properly  be  cbaxged 
against  him,  and,  after  such  Inquiry,  to  ex.- 
erdae  Ids  discretion  aa  to  discharging  the 
persfm,  ce  h(Mlng  him  to  answer  at  the  next 
term  of  court  Exceptions  sustained.  The 
otbw  commlsdonws  concur. 


DATIS  V.  BALIABD  et  al. 
(Snpieme  Conrt  of  Nehraika.    Jan.  4, 1804.) 
AcnoH  Toa  WROHarui.  Attaohhbnt  —  Tbmus  — 
NoxBSHOSiiT  DarsKOJLHTB— Alias  SumioNs. 

1.  A  district  coart  obtains  juriadlction  of  a 
traoBitory  action  and  of  the  person  of  the  de- 
fendant when  the  defendant  waa  within  the 
conntr  when  the  petition  was  filed  and  summons 
iBflued;  the  defendant  leavlny  the  county,  how- 
erer,  twfore  aervice,  and  swios  having  been  ob- 
tained upon  an  alias  summons  issued  after  his 
return  to  the  county. 

2.  For  the  purpose  ai  detenninlng  the  Juris- 
diction Of  the  court  In  such  a  case,  the  teu- 
ance  of  the  alias  summona  is  to  be  treated  aa 
a  recommencement  of  the  action.     

8.  Coffman  y.  Brandboeffer,  SO  N.  W.  0,  88 
Neb.  279,  distinguished. 
(Syllabui  by  the  Conrt) 

Error  to  district  oourt  Lancaster  county; 

Hall,  Judge. 

Action  by  Sophia  W.  Davis  against  John 
W.  Ballard  and  others  for  wrongful  attach- 
ment The  action  was  dismissed  for  want 
of  Jurisdiction,  and  plaintiff  brings  error. 
Beversed. 

Talbot  A  j^yan.  for  plaintiff  In  oror. 
Leese  &  Stewart  for  defendants  In  «ror, 

IBVINB,  a  On  the  10th  day  of  Septem- 
ber. 1801,  Sophia  W.  Davis  filed  her  peti- 
tion in  the  district  court  of  lAucaster  county 
against  John  O.  Ballard,  Caleb  Strickler,  the 
First  State  Bank  of  Bertrand,  and  James  A. 
Buby,  sheriff,  to  recovw  damages  for  a 
wrongful  attachment  of  property  alleged  to 
belong  to  plaintiff,  bot  to  have  been  seised 
tq^on  &  writ  directed  against  a  tiilrd  person. 
It  being  alleged  that  Ruby,  as  sholff,  levied 
the  attachment;  that  Ballard,  as  plaintiff* 
directed  the  levy;  and  that  the  ottae  defend- 
ants rendered  aid  and  assistance  in  the  act 
Upon  the  same  day  a  summons  waa  Issued, 
which,  i^n  Septembo:  23d,  was  returned 
non  est  inventus.  Upon  tlie  1st  day  df 
March,  1892,  an  alias  summons  was  issued, 
which,  npon  March  Sd,  was  returned  as  hav- 
ing been  served  npcm  Ballard  March  2d; 
the  other  defendants  not  found.  Ballard  en- 
tered a  special  appearance^  and  objected  to 
the  Jurisdiction  of  the  court— First  because 
none  of  the  defendants  w«e  presoit  In  Lan> 
casta:  county  at  the  time  of  the  oommence- 
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mettt  of  the  acUon;  seeood,  because  the  peti- 
tion was  filed  September  10,  1891,  and  per 
mitted  to  remain  oa  file  until  March  1.  1S»2, 
when  the  alias  Bammons  was  Issued;  third, 
because  the  action  was  not  commenced  In  the 
county  in  wblch  any  of  the  defendants  re- 
side, or  could  be  summoned.  These  objec- 
tions were  sustained,  and  the  action  dismiss- 
ed for  want  of  Jurisdiction. 

The  evidence  was  in  the  form  of  affldaTlts, 
which  are  preferred  in  the  bill  of  exceptions. 
The  affidavit  of  John  G.  Davis  is  to  the  effect 
that  Bollard  was  In  Lancaster  county  on  the 
10th  of  September,  when  the  petition  was 
filed  and  the  original  summons  Issued,  and 
that  he  remained  In  that  county  a  few  days 
thereafter,  but  evaded  service;  also,  that 
upon  March  1,  1892,  Bollard  was  In  the  coun- 
ty before  the  alios  summons  was  Issued,  and 
at  the  time  of  its  Issuance.  Ballard's  affida- 
Tit  Is  that  upon  September  10,  1801,  and  for 
several  years  prior  tibereto.  be  was  a  reel- 
dent  of  Phelps  county,  and  has  ever  since 
resided  in  that  county;  that  tbe  other  de- 
fendants are  all  residents  of  Pbelps  county; 
"that  none  of  the  defendants  liave  ever  been 
in  Lancaster  county  since  the  10th  day  of 
September,  1801,  and  for  a  long  time  prior 
thereto,  except  this  affiant,  who  was  tem- 
porarily present  in  Lancaster  connty  on 
March  1,  1892."  There  was  no  evidence  out- 
side of  these  two  affidavits.  Davis'  affidavit 
Is  positive  In  its  averm^t  that  Ballard  was 
in  Lancaster  county  upon  September  10th, 
when  the  petition  was  filed  and  original  sum- 
mons  Issued.  Ballard's  affidavit  Is  equivocal, 
and  does  not  deny  this.  It  la  true  that  he 
says  that  none  of  the  defendants  have  tjeen 
in  Lancaster  coimty  since  the  10th  day  of 
September,  and  for  a  long  time  prior  there* 
to;  but  its  language  seems  to  be  carefully 
studied,  BO  na  not  to  assert  that  none  were 
in  the  coimty  upon  the  lOtb  day  of  Septem- 
ber, and  the  words  "except  tills  affiant"  seem 
also  to  be  Inserted  In  the  place  they  occnpy 
for  the  purpose  of  still  further  gnarding  this 
point  It  must  therefore  be  taken  as  estab- 
lished that  when  the  petition  was  filed,  and 
the  original  summons  Ismed,  Ballard  was 
within  the  ooonty,  and  migbt  tberet  at  that 
time,  have  been  summoned.  Again,  it  is 
admitted  that  BaUnrd  was  In  the  oounty  on 
the  lat  of  Mardi,— the  day  the  mimmonB  was 
issued,  which  was  served  upon  bim  on  the 
2d;  and  it  la  averred,  and  not  denied,  that 
he  was  tbwe  on  that  day,  at  and  iKior  to 
the  time  when  the  alias  summons  was  ls> 
sued.  These  facts  talte  ^e  case  out  of  the 
rale  In  Coffman  t.  Brandboeffer,  88  Meb.  270, 
50  N.  W.  a  In  that  case,  suit  was  began 
la  attatdiment  1^  ttte  flUng  of  a  petttlon,  and 
the  Issuance  of  summons,  writ  of  attach- 
ment, and  gandabment  process,  AinrU  8d. 
Upon  April  25th  the  summons  was  returned 
not  served.  Prior  titereto  a  motion  to  quash 
was  filed.  It  appeared  that  tiie  defendant 
was  not  in  the  county  when  the  summons 
was  Issned,  but  tbe  plaintiff  relied  i^on 


proof  that  It  was  Issued  upon  tnformation 
that  the  defendant  was  then  en  route  to 
Douglas  coonty,  and  that  plalntlCF  expected 
and  intended  that  the  summ<nis  would  be 
served  before  the  return  day.  It  was  held 
that  upon  these  facts  the  court  had  no  Ju- 
risdiction. Sectioh  ao  of  tbe  Code,  providing 
that  such  actions  "must  be  brought  in  the 
county  in  which  the  defendant  or  some  of 
the  defendants  reside  or  may  be  summoned," 
was  construed  as  meaning  tbat  the  snlt.  if 
not  Instituted  tn  the  county  where  the  de- 
foidant  resides,  most  be  brought  in  a  coun- 
ty where  the  defendant  was  at  the  time  tbe 
suit  waa  begun,  and  tlutt  the  summons  must 
be  served  upon  Um  irtklle  in  Qiat  county. 
In  otbsr  wwiM,  tt  cannot  be  said  that  an  ac- 
tion is  properly  begun  when  a  petlUoa  is 
filed  and  sum  mans  Issued,  without  the  pres- 
mt  ability  to  proceed  and  serve  tbe  snm- 
mons.  To  permit  a  contrary  course  would 
allow  the  plaintiff  to  select  his  forum.  Issue 
summons  after  suumoee,  and  lie  In  wait  for 
a  chance  coming  of  the  defendant.  It  would 
open  a  door  to  fraud  upon,  tbe  Jnrlsdiction  of 
the  court  No  such  state  of  affairs  edsts 
here,  and  the  reasons  do  not  apply.  When 
the  petition  was  filed  and  the  original  sum- 
mons Issued,  Ballard  was  in  Lancaster  coun- 
ty, and  legally  liable  to  service  there.  The 
action  was  rtghtfydly  commenced' In  Lancas- 
ter county  at  that  ttane.  Bat;  aside  from 
that  condderatlon.  the  proceedings  of  Handi 
1,  1882,  amonnted  to  a  new  eommencement 
ct  the  action  at  a  time  when  Ballard  was  in 
the  co6nty,  when  an  actton  could  rightfully 
be  commenced,  and  when,  as  a  matter  of  tect. 
It  was  jyroceeded  with,  and  service  obtained. 
Tbe  mere  fact  tbat  tbe  petition  had  remained 
oa  file  presents  no  feason  for  denying  tta« 
Jurisdiction  of  tbe  court  It  Is  dear  tbat 
bad  the  same  petitiim  beat  taken  and  reAled 
upon  March  Ist,  when  the  alias  sumuKHis 
was  issued,  no  ctoestlon  could  be  raised.  The 
commencement  of  an  action  d^ends,  not 
only  upon  filing  a  petition,  but  the  issuance 
of  snmmons.  For  some  purposes,  It  is  not 
deemed  commenced  nntll  the  sumnums  la 
served,  although,  afto*  swvlce,  the  commau!e>, 
ment  of  a  salt  may  r^te  back  to  the  date 
of  tiie  summons.  In  no  case  where  Jurisdic- 
tion depends  vkjfoa  aotnal  service  Is  an  actiw 
deemed  commenced  the  mere  flUng  of  a 
petition  unaccompanied  b7  the  issuance  of 
sommons.  In  ord<?  ttmt  an  action  should 
be  commenced,  there  must,  In  every  case,  be 
a  petition  on  file,  and  a  summons  lamed, 
based  upon  that  petition.  Both  these  essen- 
tials existed  iqmn  March  Ist,  aa  soon  as  the 
alias  sommons  was  IsBoed.  The  first  sommons 
having  proved  abortive^  tiie  Issoance  of  the 
alias  summons,  for  the  purpose  of  this  case, 
must  be  deemed  the  commencement  of  tiie 
action;  and,  for  the  reasons  stated,  we  think 
the  learned  Judge  wred  In  sustaining  defend- 
ants* objection.  It  must  be  remembered  that 
the  only  service  had  was  upon  Ballard,  the 
Idaintlff  tn  the  attachment  salt.   Hie  acta 
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complaizked  of  were  t(»rtioiu  In  tbelr  nature, 
ABd  Ballard  might  be  aaed  without  jolnlof 
other  tort  feasors.  We  are  not,  tharefore, 
to  be  nnderetood  as  detarmiiilnc  any  qnes- 
tlODB  which  might  arise  lo  cdueqaence  of 
any  action  taken  for  the  purpose  of  tnlngins 
the  sheriff  into  the  ease  hj  summoas  Issued 
to  another  county,  and  tiun  sorved  open 
Un.  BeTvaed  and  remanded.  Tb»  other 
eommtetonfln  concur. 


WASHBURN  T.  OSaOOD. 
(Bapreme  Oonrt  of  Nehraska.    Jan.  4,  18M.) 
Quim^ie  TiTLi— BzBcrrnoH  Balb  on  AvTHoairr 

op  AtTORKET— SOBBOQATION— VOLDNTBBS. 

A.,  M.  &  Go.  held  a  jndgment  against  W., 
and  Instructed  their  attomev  to  collect  the  aame 
by  iery  upon  and  sale  of  W.'a  land,  if  the  at- 
toruer  coald  therein  realize  the  niODey  due  on 
tbe  judgment  without  A.,  M.  &  Co.'b  having  to 
becoDie  the  purchasers  of  the  land.  The  attor- 
ney had  execution  issued,  and  leried  upon  W/n 
land,  aud  at  the  sale  he  purcbated  the  land, 
in  the  name  of  hit  wife,  at  the  full  amount  of 
tlw  judgment.  Interest,  aod  costs,  paid  the  costs, 
and  receipted  the  sherifF,  as  A.,  M.  ft  Oo.'s  at- 
tomey,  for  the  amount  of  the  md.  The  sherifT 
reported  the  sale,  and  the  aame  was  confirmed, 
and  deed  executed  to  the  wife  of  the  attomer- 
The  attorn^  notified  the  general  agent  of  A., 
M.  ft  Co.  of  these  proceedings,  and  was  glren 
permission  by  the  agent,  because  of  wests 
Dtade  on  the  part  of  W.  to  set  the  sale  aside, 
to  hold  the  remittance  a  reawnable  time.  The 
attorney  finally  remitted  to  A.,  A  Co.  the 
amount  of  the  W.  Judgment,  less  some  fees 
wliich  he  claimed  tbey  owed  him  in  otter  cases. 
A..  M.  &  Co.  refused  to  allow  tbe  attorney 
the»e  fees  in  tbe  settlement,  and  returned  his 
remittance  for  that  reason.  TTiereupon  W., 
with  actual  knowledge  of  the  Iery  upon  aod  sale 
of  the  land,  the  confirmation  of  the  sale,  aud  its 
conreTaooo  to'  the  sheriff  to  the  attM-ney's  wife, 
paid  A.,  M.  &  Co.  the  amount  of  the  judgment, 
to  satisfy  which  his  land  had  been  already  sold, 
and  brought  suit  to  set  aside  the  sale,  and  quiet 
the  title  in  himself.  Held: 

1.  'nmt  the  attorney  acted  in  good  faith,  and 
according  to  the  instructions  of  his  client. 

2.  That  neithMT  the  attorn^  nor  his  wife  held 
the  land  as  trustee  for  A.,  M.  &  Co. 

3.  That  the  rights  of  A.,  M.  &  Co.  against  the 
sttomey  were  Uiose  of  a  creditor  against  his 
debtor. 

4.  niat  the  Judgment  held  by  A.,  H.  &  Go. 
agalDst  W.  waa  satSsfied  and  extinguished  1^ 
tbe  levy  upon  and  sale  of  his  land. 

5.  T^at  the  payment  made  by  W.  to  A.,  M. 
ft  Go.  was  a  Tolnotatr  one,  and  that  W.  was 
not  thereby  sabrogated  to  tbe  rights  of  A.,  M. 
ft  Co.  against  the  attorney,  nor  did  he,  by  such 
payment,  acquire  any  right  as  against  the  at- 
torney, nia  wife,  or  the  land  bought  by  her 
at  such  sale. 

(Syllabns  br  tbe  Conrt) 

Appeal  from  district  conrt,  Johnson  connty; 
Broady,  Judge. 

Action  by  George  C.  Washburn  against 
M.iry  K.  Osgood  to  quiet  title.  From  a 
judgment  for  defendant  dismissing  the  ac- 
tion, plaintiff  appeals.  Affirmed. 

8.  P.  DarldBon,  for  appellant  Cobb  ft 
H.-irTey  and  Daniel  F.  Osgood,  for  appellee. 

RAGAN,  a   George  O.  Washburn  brought 
this  suit  to  the  district  court  of  Johnson 
county  against  Mary  K.  Osgood,  and  at 
v.57N.w.no,6— 84 


leged  In  Ub  petttton  that  he  was  tlie  owner 
and  in  possession  of  a  certain  piece  of  land 
In  Johnson  county,  and  that  on  the  18th 
day  of  March,  1889.  one  Daniel  F.  Osgood, 
an  attorney  of  this  court,  without  authority 
of  or  from  Aultman,  Miller  ft  Co.,  caused 
an  execution  to  issue  to  satisfy  a  judgment 
In  favor  of  Aultman,  Miller  &  Co.  against 
the  plaintiff,  a  transcript  of  which  judgment 
was  filed  In  the  district  court  of  said  Johnson 
county;  that  Osgood  caused  said  execution 
to  be  placed  In  the  hands  of  the  sheriff  of 
said  Johnson  county,  who  lerled  the  same 
upon  the  land  of  plaintiff;  that  a  sale  of 
said  land  waa  made  by  the  sheriff  under 
such  exeoutlon,  and  that  he  struck  off  and 
sold  said  lands  to  the  defendant,  she  b^ng 
then  the  wife  of  said  Daniel  F.  Osgood  tor 
$125,  which  was  bid  at  eald  sale  by  tike 
said  Daniel  F.  Osgood  for  his  wife;  that 
prior  to  said  sale  the  lands  were  appraised 
at  (1,200;  that  prior  incumbrances  on  the 
land  at  the  time  did  not  exceed  $960;  that 
the  value  of  plaintiff's  Interest  In  tbe  lands 
was  at  the  time  not  less  than  $240;  that 
said  Daniel  F.  Osgood  caused  the  sale  to  be 
confirmed,  and  the  sheriff  to  execute  to  fals 
wife,  tbe  defendant,  a  deed  for  said  lands; 
that  neither  the  said  defendant  nor  her  said 
husband  paid  the  amount  bid  for  said  land 
at  the  sale  thereof;  that  all  tbe  proceed- 
ings, from  the  Issuing  of  said  execution  to 
the  confirmation  of  aald  sale,  were  done 
without  the  knowledge,  consent,  or  author- 
ity of  Aultman,  Miller  ft  Co.,  who  owned 
the  judgment;  that  plaintiff  had  ^nce  paid 
said  Judgment,  and  the  same  had  been  re- 
leased; that  plaintiff  had  offered  to  pay  tiie 
defendant  and  her  husband  all  their  le^tl- 
mate  expenses,  and  costs  paid  out  by  them, 
and  requested  them  to  convey  the  land  to 
plaintiff,  which  the  defendant  had  refused 
to  do;  that  plaintiff  never  discovered  that 
Uie  Issuance  of  said  execution  and  tbe  mak- 
ing of  said  sale  were  without  the  authority 
of  Aultman.  Miller  &  Co.  until  after  the 
sale  was  confirmed.  The  prayer  of  the  peti- 
tion was  that  the  sale  might  be  set  aride* 
and  the  title  of  the  lands  quieted  and  con- 
firmed In  tbe  plaintiff.  Tbe  answer  averred 
that  tbe  execution  under  which  the  land  was 
sold  waa  issued  under  the  direction  of  Ault- 
man, Miller  ft  Oo.,  and  the  sale  duly  con- 
firmed in  open  court;  that  plaintiff  waa 
actually  notified  of  the  time  and  place  of 
the  sale;  that  defendant  offered  Washburn, 
after  the  sale,  to  reconvey  the  land  to  blm. 
The  court  r»idered  a  decree  dismissing  Wash- 
bum's  case,  and  he  comes  here  on  appeiU. 

The  material  issue  in  the  case  Is  whether 
D.  ,F.  Osgood,  husband  of  the  appellee.  In 
baying  the  execution  Issued  and  levied  upooa 
this  land,  and  the  same  sold  to  satisfy  the 
Judgment  of  Aultman,  Miller  ft  Cok  against 
Washburn,  was  nn  Intruder,  or  was  acting 
by  authority  of  Aultman,  Miller  &  Oo.  To 
this  point,  the  record  contains  the  following 
evidence:  That  on  Auguat  21.  18S8,  AQlt>. 
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man,  Hiner  ft  Oa,  in  the  connly  oonrt  of 
Pawnee  conntr>  obtained  a  judgmmt  against 
Washburn  for  $80.90  and  coats.  That  on 
October  26,  1S88;  a  dnly-certlfled  tranacrlpt 
of  tbla  Judgment  was  filed  In  the  office  of 
the  detk  of  the  district  conrt  of  Johnson 
coonty.  That  In  Febmary,  1888.  D.  F.  Os- 
good had  In  his  hands  some  business  in  the 
nature  of  ctdlectlons  or  olalms  for  Anltman. 
HUler  ft  Co.  On  the  2d  day  of  FebroaiTi 
1888,  be  wrote  Anltman,  Miller  ft  Go.  in 
rrierence  to  these  claims,  and  in  said  letter 
said  to  them;  "There  is  a  transcript  on 
file  here  from  Pawnee  county  of  yours 
against  O.  C.  Washburn.  Would  yon  like  me 
to  attend  to  that  for  you?  If  so,  please 
answer  soon."  On  Felntiary  21,  1888,  Anlt- 
man, Miller  ft  Oo.  wrote  Osgood  in  reply, 
and  said:  "Ifoms  of  the  2d  received  in  re- 
gard to  sundry  dalms  In  your  hands.  Tou 
say  there  Is  a  transi^pt  on  file  there  from 
Pawnee  county;  Judgment  taken  against  G. 
O.  Washburn.  We  wodld  be  very  f^aH  to 
hare  you  take  charge  of  tiiia  matter  for  us, 
and,  if  BO,  please  advlae  us  in  your  corre- 
spondence In  reference  to  this  judgmmt." 
BCarcb  19,  1889,  D.  F.  Osgood  wrote  tlie  fed* 
lowing  letter  to  Anltman,  Miner  ft  Co.: 
"Tecumseh,  Neb.,  March  18,  1888.  Anltman. 
Miller  ft  Oo..  Akron,  Ohio— Dear  Sirs:  We 
bare  to-day  had  an  execution  Issued  against 
G.  0.  Washburn.  He  baa  land  in  this  coun- 
ty, and  there  Is  no  doubt  but  tbe  collection 
can  be  made  wlUi  some  trouble  and  e^^ense. 
Periiaps  It  would  be  w«U  for  you  to  notify 
Btoiy  &  Story,  of  Pawnee  City,  that  the  mat- 
to-  is  In  my  hands,  and  am  proceeding  to 
collect  Yours,  truly.  D.  F.  Osgood."  April 
8.  1888.  Anltman,  Miller  ft  Go.  wrote  to 
Osgood  another  letter,  as  Cc^ows:  "Akron, 
Ohio,  Aprtl  S,  1888.  D.  F.  Osgood.  Esq.. 
Tecnmseh,  Neb.— Dear  9r:  We  are  Just  in 
receipt  of  a  letter  from  Stoi7  &  Btoey,  Attys. 
at  Pawnee  Oity,  in  answer  to  oura  of  Mardi 
27,  in  reference  to  your  action  tai  tlie  Issuing 
of  an  necutlon  on  the  judgment  transcripted 
to  your  county  by  them  against  Q.  0.  Wash- 
bom.  They  have  rendered  us  a  bill  for  senr- 
Ices  r^idered  up  to  date,  and  leate  it  tor  us 
to  say  whether  tbey  shall  go  ahead  with 
the  case,  or  drop  out,  and  let  you  finish  It 
tor  vs.  We  have  decided  npon  the  latter, 
and  this  day  pay  them  for  their  serrlces 
tbey  hare  roidered  us  In  this  case.  Ton  wiH 
now  proceed  to  get  the  money  tax  us  out  of 
this  land.  We  are  wnry,  howerer,  that  you 
have  adTCTtised  this  land  ft>r  sale,  because  we 
were  In  hopes  that  the  expense  of  this  could 
be  avctfded,  and  Mr.  Waahbum  Induced  to 
pay  this  judgment  without  gohig  to  that 
expmse.  If  It  Is  not  too  late  yet  to  do  tills, 
we  want  yon  to  do  so.  and  save  this  extra 
eqwnse.  Are  there  any  other  Incumbrances 
upon  this  land?  And,  If  there  ar^  we  don't 
mnt  yon  to  sdl  this  land  mless  yon  are 
sore  you  can  get  the  money  and  take  up 
prior  claims.  Let  us  hear  from  yon  by  re- 
turn mall,  and  oblige,  yours,  truly,  R.  H. 


Wright,  Tr.  Leohner."  April  8,  1888,  Oa-' 
good  wrote  Anltman,  Miller  ft  Co.  that  tbe 
land  tn  c<mtroTersy  had  mortgages  on  it  for 
fSSO,  and  that  be  (Osgood)  would  see  that 
tbey  (Aultman,  Millar  ft  Co.)  dM  not  have 
to  buy  tbe  land,  and  that  they  got  their 
mon^  on  tbeir  judgm«Kt  Tlw  land  was  sold 
at  public  auction  by  the  sbwifl,  April  24. 
1888,  and  bid  in  hy  the  appcUee.  Sale  waa 
confirmed,  and  deed  made  to  her,  M^  8, 
1888.  D.  F.  Osgood  paid  the  costs  of  the 
sale,  and  receipted  to  the  sberifl  to  fnll  for 
Mrs.  Osgood's  Ud.  wbicb  was  more  than 
the  execution  called  toxi  that  Is.  more  than 
the  amount  of  Aultman.  Miller  ft  Ga's  jadg- 
mwit.  and  interest,  and  the  costs  of  the 
sale. 

We  bare  quoted  this  eyldence  somewhat 
at  length,  and  contrary  to  our  usual  custom, 
and  we  do  this  because  the  coirectness  cC 
the  conduct  of  an  attoney  Is  diallenged  fa 
tbla  suit  Not  only  does  the  evidence  not 
sustain  appellant's  allegations  in  bis  peti- 
tion, but  it  afflrmatlTely  shows,  and  that 
without  contradiction,  that  D.  F.  Osgood 
had  aotharlly  from  Anltman.  MUlo-  ft  Co., 
as  thehr  attorney,  to  collect  this  judgment 
against  Washburn  by  a  levy  upon  and  sale 
of  the  land  in  snlt  herein.  Tliis  is  sufficient 
to  dispose  of  this  appeal,  but  It  is  alleged 
in  his  petition  hy  Washburn  that  ndther  the 
appellee  nw  her  husband  paid  the  amount 
bid  for  the  land  at  the  sberiflF's  sale.  This 
is  not  a  matter  to  tbe  prejudice  of  or  of 
which  Washburn  can  complain.  Hie  sheriff 
could  only  sell  the  land  for  caah.  D.  F.  Os> 
good  receipted  in  fnll  to  the  aherifl  tor  tbe 
amount  of  the  judgment  and  interest,  and 
he  did  this  as  Aultman,  Millar  ft  Go.*8  coun- 
sel, and  at  once  became  their  debtor  for  the 
amount.  His  receipt  estops  him  teom  say- 
ing the  diertff  did  not  pay  him  the  -amount 
of  his  client's  debt,  made  by  the  lery  and 
sale  tinder  this  exetwtlon.  The  repwt  of 
the  sale  by  the  sherUI  estops  bim,  as  against 
Aultman.  Miller  ft  Co.,  from  alleging  he 
was  not  paid  tbe  bid;  and,  while  he  and 
the  sureties  <m^  Ids  ofilclal  bond  might  be  Uar 
ble  to  Aultman,  MiUer  ft  Co.  for  the  amoont 
realized  by  tiie  sale  of  the  land,  nerertlw- 
lees  the  proceedings  operated  to  satisfy  tbe 
judgment  of  Anltman,  Miller  ft  Ca  against 
Washburn.  The  learned  cxamoA  tor  appel- 
lant omtoids  "that  an  attorney  baring  con- 
trol of  a  judgment  tor  bis  cUmt  cannot, 
without  his  client's  consent,  become  a  pur- 
chaser of  land  at  a  ssle  nnder  execution  Is- 
sued thereon,  and,  tf  he  does  so,  irill  hold 
tbe  land  so  purchased  as  trustee  for  his 
client"  We  think  tbe  rule  as  stated  by 
counsel  baa  many.  Twy  many,  exception^ 
and  Is  too  broadly  stated.  But  suppose  it 
enttr^  correct;  how  does  that  hdp  app^ 
lant?  Aultman,  Miller  ft  Go.  are  sot  seddng 
to  tiave  Mrs.  Osgood  dedued  thdr  trustee 
in  her  holding  ct  this  land;  and  tb^  own 
evldoice  Is  fhat  they  did  not  wish  their  at- 
torney  to  sell  the  land  oader  tbe  execntioa 
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it  such  sale  wonld  resalt  In  tbelr  IwtIiik  to 
become  pnretaawn  of  tbe  land.  Washborn, 
because  be  paid  the  amount  of  tiie  judgment 
aDd  Intmet  to  Aoltman,  Miller  &  Co.,  la  not 
tbereffve  entitled  to  bare  tbls  sale  set  a^de, 
uir  to  be  subrogated  to  tbelr  rights.  Wash- 
born  made  tbta  payment  rolnntarily,  wttb 
foil  knowledge  that  the  land  had  been  aold, 
the  sale  conflrmed,  and  a  deed  made  to  the 
appdlea  lliat  ta,  he  paid  to  Aultman,  Mil- 
ler &  Ga  a  debt  that  he  knew,  or  was  bound 
to  know,  had  already  been  paid  by  the  aale 
of  his  land.  If  Wasbbnm  siqtpoaed  he  was 
still  indebted  on  this  Jndgmwat  to  Aultman, 
UiUer  ft  Co.,  he  has  never  pleaded  nw 
proved  snch  si^poBitton;  and  It  would  not 
enable  him  to  Invoke,  snccessfnily.  In  this 
case,  tbe  doctrine  of  atdhrogatlon,  had  he 
done  both.  In  Insurance  Oo.  t.  Middl^KNrt, 
124  U.  8.  S84k  8  Sup.  Ot  025,  the  supreme 
court  of  tbe  TTnlted  States  say:  "me  doc- 
trine of  snlnogation  In  equity  requires— 
First,  that  the  poson  seeking  its  bentft 
must  have  paid  a  debt  due  to  a  third  party 
before  be  can  be  solarogatod  to  that  party's 
rights;  sectmd,  that  in  doing  this  he  must 
not  act  as  a  mere  volunteer,  but  on  cmnpnl- 
^n  to  save  himself  from  loss  by  reastm  of 
a  superior  Uen  or  dnlm  on  the  inrt  of  the 
person  to  whom  be  pays  tbe  debt  •  •  • 
The  right  la  never  accorded  in  equity  to  one 
who  Is  a  mere  volunteer  In  the  paying  of  a 
debt  of  one  person  to  another."  It  la  evi- 
dent that  Washburn  has  not  Inrougtat  him- 
self within  this  rule,  and  on  no  other  theory 
than  that  of  subrogation  can  his  case  be 
maintained.  But,  If  he  were  entitled  to  be 
subrogated  to  the  rights  of  Aultman,  MIUw 
it  Co.  against  D.  F.  Osgood,  the  only  right 
Aultman,  MUIer  &  Oa  have  against  D.  F. 
Osgood  is  not  the  right  to  tegazd  him  or 
his  wife  as  holding  this  land  as  their  trus- 
tee, but  the  wdlnary  right  of  a  creditor 
against  a  d^tor.  There  Is  e^dence  In  the 
record  showing  that  D.  F.  Osgood  did  not 
aorouut  to  and  pay  over  to  Aultman,  Millar 
*  Oo.  tbe  amount  realized  on  the  Washburn 
ludgment,  but  there  is  also  evldoice  that 
appellee  authorised  her  husband  to  use  a 
sum  of  money  bdonglng  to  her,  and  In  bis 
bands,  to  pnrcliaae  tills  land;  that  D.  F. 
Osgood  did  so;  that  he  advised  Aultman. 
Miller  ft  Ga*s  agent  that  be  (Osgood)  had 
the  numey  im  the  Washbnm  ]udgm«it,  and 
was  by  the  agoit  glvoi  permission  to  hold 
It  a  reasonable  time,  aa  Washbnm  was 
threatening  to  Institute  proceedings  to  set 
Siside  tbe  aale;  that  Osgood  finally  remitted 
the  amount  of  tbe  Judgment  and  Intwest  to 
Aultman,  Miller  ft  Co.,  deducting  therefrom 
the  amount  ot  cotaln  fees  owing  him  by 
Aultman,  UOUcr  ft  Go.  ha  other  matters;  that 
Aultman,  Miller  ft  Ool  refused  to  accept  the 
amount  remitted  OMOOd,  but  not  on  ttie 
ground  that  he  had  not  their  au&nlty  to 
collect  the  Washbnm  Judgment  by  sale  of 
the  land,  but  on  the  ground  of  fees  deducted 
in  otbor  eaasa;  that  thv  Ktumed  Osgood's 


remittance  to  Um,  and  Uiat  they  did  not  ac- 
cept it.  But,  whatever  may  be  tbe  materiali- 
ty of  this  evldraice,  after  a  finding  that  X>.  F. 
Osgood  acted  In  the  luremlses  by  authority  of 
Aultman,  HlUer  ft  Go.  and  aa  tbelr  attorney, 
it,  and  the  credibility  and  weight  thereot 
and  tbe  Inferences  and  conclusions  to  be 
drawn  therefrom,  were  for  the  trial  court 
The  decree  of  the  district  court  Is  right  and 
Is  affirmed.  The  other  commissioners  con- 
cur* 


LYMAN  V.  CPTT  OF  LINCOU?  et  al. 

(Supreme  Ooart  of  Nebraska.    Jan.  4,  1894.) 

BmwiKo  Co>iTRACTB~ConaTitncTioil— Rboovbbt 
POR  Fast  Fbrpobhancb— Dahaobs. 

1.  L.  ft  S.  contracted  with  tbe  dtj  of  Lln- 
coln  to  furnish  the  material  and  labor  to  erect 
for  said  dty  two  engine  bouses.  Hey  gave 
a  bond  to  the  <Aty  to  faithfully  perform  all  the 
terms  of  the  contract,  which  proTliIed:  "The 
contractor  shall  file  with  the  board  of  public 
works  receipts  of  claims  from  all  parties  fur- 
nishias  them  with  material  and  labor  in  the 
construction  of  such  engine  bouses."  One  L. 
sued  tbe  contractors  and  their  sureties  for  lum- 
ber used  In  the  construction  of  the  buildioKs. 
The  sureties  demurred  to  the  petition  on  the 
ground  that  It  did  not  state  a  cause  of  action 
ualnst  them.  Held:  (1)  That  the  clause  quoted 
above  from  the  contract  was  a  promise  on  the 
part  of  L.  &  S.  to  pay  for  all  labor  and  material 
lumiBbed  them  in  constructing  said  en^ne 
houses;  (2)  that  the  statement  of  L.,  in  his 
petition,  that  L.  ft  S.  owed  him  for  lumber  fur- 
uished  to  and  used  hj  them  In  said  buildings, 
was  a  sufficient  arermMit  of  a  breach  of  aaid 
bond;  (S)  that  the  awarding  of  the  contract  by 
the  city  to  L.  &  S.  was  a  sufficient  conaideration 
to  support  their  promise  to  pay  for  the  labor 
and  material  fnmished  them  in  the  perform- 
ance of  said  eontractj  (4)  that  the  promise  they 
made  to  the  dty  of  iJncoln  was  for  the  benefit 
of  all  persons  who  furnished  labor  and  material 
used  In  said  contract,  and  such  persons  could 
sue  on  said  bond;  (5)  that  the  eustence  of  an 
enress  statute  or  ordinance  of  the  dty  of  lAn- 
coin  was  not  necessary  to  the  authority  of  tbe 
dty  to  require  of  L.  ft  S.  a  bond  to  pay  thdr 
material  men  and  laborers;  (Q)  that  the  demur- 
rer should  be  overruled. 

2.  A  contractor  who  furnishes  labor  and 
material  to  a  dty  under  a  contract  which  re- 
serves to  the  dty  the  right  of  cancellation  Is 
entitled,  after  a  termination  of  such  contract 
by  the  dty,  to  recover  from  it  the  actual  bene- 
fits the  city  has  received  from  the  contractor's 
partial  performance;  and  thit  Is  found  by  as- 
certaining the  reasonable  wnt  j  to  the  dty  of 
sndi  partial  performance,  api  r<}priated  or  re- 
cdvea  by  the  dty,  at  the  tini''  of  sucb  receipt 
or  appropriation,  and  deducting  therefrom  all 
payments  made  to  tbe  contractor,  and  all  ac- 
tual damages  the  dty  has  sustained  by  bis  de- 
faults. 

(Syllabus  by  the  Court) 

ShTor  to  district  court  Lancaster  county; 
Field,  Judge. 

Action  by  Charles  W.  Lyman  against  the 
city  of  Lincoln  and  others.  From  a  Judg- 
ment for  defendants,  plalntUC  brings  error. 
Reversed. 

Leese  ft  Stewart  for  platatlir  In  error.  N. 
a  Abbott  City  Atty.,  Abbott,  Sellecfc  ft 
Lane,  and  John  P.  IttnlOk  for  defendants  ta 
ermr. 
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HAOAM,  a  Cbarles  W.  I^man  brought 
mlt  In  the  district  oonrt  of  Lancatter  oonnty 
■gabut  the  dtr  of  Uocoln,  Layne  &  Sweet, 
copartnov,  Joseph  a  MtiBrlde^  and  J.  H. 
Meiimry,  and  In  his  petition  alleged:  That 
«n  Jtme  6,  1889,  the  ctty  of  Uncohi  entered 
Into  a  contract  with  I^ne  *  Bweet,  the 
terms  of  which  they  agreed  to  fnmlBh  mate- 
rial and  labcnr  and  construct  fw  aaid  city 
two  bnUdlngs  tw  the  nse  of  its  fire  dqiart- 
ment  The  bnUdlngs  were  to  be  according 
to  certain  plans  and  spedficatloiu  made  part 
of  the  contract;  to  be  completed,  one  July 
16,  and  the  otti^  August  1,  1889;  the  clt7 
was  to  pay  for  them  9S)968;  payments  to  be 
made  on  monthly  estimates  of  completed 
work,  famished  by  the  d^'s  engines;  such 
payments  to  be  80  per  cent  ot  the  estimate, 
and  the  remainder  of  the  oontnct  price  to 
be  piUd  when  the  buildings  were  completed 
and  accepted  by  the  dty.  That  it  was  also 
proTlded  tai  said  contract  as  follows:  "The 
contracts  shall  file  with  the  board  of  pub- 
Bo  workfl  receipts  of  claims  from  all  parties 
famishing  materials  and  labw  In  the  cm- 
•traction  of  such  engine  tmuses  before  the 
final  estimate  is  paid,  and  the  work  accept- 
ed from  the  hands  of  the  contractcffs."  That, 
on  the  date  of  the  execution  ot  said  con- 
tract, said  Layne  ft  Sweet,  ns  principals, 
and  McBride  and  McMurtry,  as  sureties,  In 
consideration  of  said  contract  between  said 
city  and  sold  Layne  &  Sweet,  made  and  de- 
Urered  to  said  city  a  bond  in  words  and 
figures  as  ftdlows:  "That  the  above-men- 
tioned John  Layne  and  Charles  A.  Sweet 
shall  weU  and  tra!^  execute  all  and  singular 
the  foregoing  stipulations  by  tiiem  to  be  exe- 
cuted, or  on  default  Hxeteot  we  Jdntly  and 
seTenUly  bind  ourselves  •  •  •  to  pay  the 
tity  of  Lincoln  all  damages  which  may  re- 
sult from  such  default  •  •  •"  That  the 
plalntifT  furnished  Layne  &  Sweet  lumber 
and  material  used  by  them  in  the  constrao- 
tion  of  BRld  buildings  for  said  dty  of  the  value 
of  ¥2,155.58,  of  which  $1,000  had  been  paid, 
leaving  a  balance  due  him  on  said  account 
of  91,656.68.  That  Layne  &  Sweet  entered 
upon  the  construction  of  the  buildings,— the 
city  afterwards  waiving  their  completion  at 
the  time  fixed  thereftur  In  said  contract,— 
and  were  prosecuting  their  conatmctlon  with 
reasonable  diligence,  and  In  all  respects  ac- 
cording to  the  contract  when  the  dty  of 
Lincoln,  on  September  6,  1S89,  wrongfully 
refused  to  permit  Layne  &  Swoot  to  furthOT 
prosecute  the  work,  canceled  said  contract, 
took  possession  of  the  unfinished  buildings, 
completed  them,  ond  appropriated  to  Its  (the 
city's)  use  the  labor  and  materials  perform- 
ed and  fnrofabed  by  Layne  &  Sweet  In  the 
partial  construction  of  said  buildings,  which 
labor  and  materials  were  of  the  value  of 
$4,000.  That  the  dty  had  previously  paid 
Layne  A  Sweet  on  said  contract  $2,400.  and 
Bo  more.  That  plnlatlff  was  the  owner,  by 
assigunent  from  Layne  ft  Sweet;  of  their 
cause  of  action  against  the  dty  of  Llnoolo 


(Kab. 

arising  out  of  this  etmtraet  tayiie  ft  Swert 
made  no .  vpeatanee.  McBride  ft  McMurtry 
submitted  to  the  petition  a  demurrer,  on  the 
grounds  that  the  petition  did  not  state  facts 
suffldent  to  constitute  a  cause  of  actlmi 
against  them.  The  answer  of  the  dtyi  out- 
alde  ot  thm  admliid«i  of  the  execution  ot  the 
contract  and  bond,  and  the  cancellation  by 
the  dty  of  the  contract,  emudsted  ot  a  gen- 
eral d«Ual,  and  an  affirmative  avennoit  that 
the  dty  had  expended  a  larger  sum  In  tm 
building  of  said  buildings,  according  to  Layne 
ft  Sweet* s  contract  than  tbey  wen  to  recdre 
for  their  construction,  and  that  Layne  ft 
Bweet  were  Indebted  to  the  dty.  Tlie  court 
sustained  the  demurrw  of  McBride  ft  Mc- 
Murtry, and  dlmnissed  Lyman's  titit  as  to 
them.  Jndgmoit  was  rendoed  by  default 
aninst  Layne  A  Sweet  In  favor  of  Lyman; 
and  on  the  final  hearing  the  oooxt.  dtting 
without  a  Jury,  found  the  Issoea  for,  and 
rmdered  a  Judgmoit  In  favor  of.  the  dty 
of  Lincoln,  and  Lyman  brings  the  ease  here 
on  error. 

There  are  three  points  which  we  notice: 
1.  Did  the  court  err  In  sustatnlng  the  de- 
murro'  of  McBride  and  McMurtry?  It  Is  to 
be  observed  that  there  are  In  this  petition 
three  causes  of  action,  though  not  separately 
stated:  (a)  Lyman  sues  Layne  &  Sweet  on 
an  account  tor  lumber  sold  and  delivered  to 
them;  (b)  Lyman  sues  Layne  &  Sweet  as 
prindpols,  and  McBride  and  McMurtry  as 
sureties,  on  the  bond  they  gave  to  the  city  of 
Uncoln  for  the  faithful  performance  by 
Layne  &  Sweet  of  thdr  contract  with  the 
dty;  and  (c)  Lyman,  as  assignee  of  Layne 
ft  Sweet  sues  the  dty  for  the  reasonable 
worth  of  the  labor  performed  and  material 
famished  and  used  by  them  In  the  partial 
constmctton  of  tiie  buildings  they  undertook 
to  build  for  the  dty  under  the  contract,  and 
which  contract  It  la  alleged,  the  city  wrong- 
fully canceled.  The  dause,  "The  contractors 
shall  file  with  the  board  of  public  works  re- 
cdpti  of  claims  from  all  portles  famishing 
them  with  materials  and  labw  in  the  con- 
Btractiott  of  such  engine  houses,"  found  in 
the  contract  between  the  city  and  Layne  & 
Sweet  liberally  and  fairly  construed,  means 
that  Layne  ft  Sweet  promised  the  dty  that 
they  would  make  payment  to  those  who  fur- 
nished them  material  or  labcH'  on  said  build- 
Ings;  and  the  sureties,  in  their  txmd,  tniar- 
antied  that  Layne  ft  Sweet  would  perform 
this  promise.  The  averment  of  Lyman  In 
his  petition  that  Layne  ft  Sweet  still  owed 
him  a  balance  of  $1,665.68  for  lumber  which 
he  had  furnished  them  to  use  In  said  build- 
ings, under  their  contract  with  the  city,  was 
a  suffldent  allegation  of  a  breach  by  Layne 
ft  Sweet  of  their  contract  and  bond.  Coun- 
sel  for  the  sureties  contend  that  the  walvor 
by  the  dty  of  the  time  for  the  completion  of 
said  tmildlngs  by  Layne  &  Sweet  releaaed 
the  sureties.  That  might  be  correct  were 
this  a  suit  by  the  dty  against  the  sureties 
tor  a  taUnra  on  the  part  at  tmynt  ft  Sweet 


Digitized  by 


Neb.) 


LTMAN  c.  CITY  OP  limcOLlff. 


533 


to  complete  their  work  In  time  fixed  by  the 
contract;  but  this  waiver  cannot  be  urged 
bere  against  Lyman.  A  second  contention  of 
counsel  for  the  sureties  Is,  "The  sum  total  of 
obligation  of  the  sureties  here  Is  to  pay  the 
city  of  Lincoln  the  damages  It  may  sustain 
by  reason  of  Layne  &  Sweet's  not  filing  re- 
ceipts," etc.  If  this  contention  Is  correct, 
the  clause  referred  to  In  tbe  contract  is 
meaningless.  The  city  of  Lincoln  could  suf- 
fer no  damages  by  the  failure  of  Layne  & 
Sweet  to  pay  for  the  labor  or  material  used 
In  the  construction  of  these  buildings,  and 
no  lien  for  such  labor  or  materials  could 
be  asserted  against  such  buildings.  Ripley 
T.  Commissioners,  3  Neb.  397.  But,  the  na- 
ture of  the  contract  and  bond  considered, 
counsel's  contention  Is  too  narrow  a  con- 
struction. Obviously,  the  dty  of  Lincoln  in- 
tended by  this  bond  to  protect  from  defaults 
of  its  contractors  all  those  who  mi^t  labor 
on  or  furnish  material  for  its  buildings.  The 
petition  assailed  sets  out  no  statute  or  ordi- 
nance authorizing  the  city  of  Lincoln  to  do 
this;  but  we  do  not  deem  such  a  statute  or 
ordinance  Indispensable.  The  awarding  of 
the  contract  to  Layne  &  Sweet  was  a  suffl- 
dent  consideration  to  them  and  tbeir  sureties 
to  support  their  promise  to  pay  for  this  la- 
bor and  material.  Tbe  promise  tbey  made 
to  the  city  of  Lincoln  was  for  the  benefit 
of  all  who  labored  on  these  bnildli^  and 
all  who  furnished  material  that  was  used  In 
tbeir  construction;  and  since  Lyman  had 
faraished  materials  to  these  contractors, 
which  were  used  In  these  bnlWIngs  for  the 
city,  the  bond  Inured  to  bis  benefit,  and  he 
can  maintain  a  suit  thereon.  Shamp  v.  Mey- 
er, 20  Neb.  223,  29  N.  W.  879;  CSooper  T. 
Fobs,  15  Neb.  016,  10  N.  W.  S06;  Stewart 
r.  Sn^ng,  16  Neb.  802.  19  N.  W.  706;  Sam- 
ple v.  Hale.  34  Neb.  220,  61  N.  W.  887.  Tbe 
court  erred  In  sustaining  the  demurrer. 

2.  The  second  point  made  by  counsel  for 
I^man  is  that  the  court  erred  In  flodiog  as 
a  conclusion  of  fact  that  the  dty  of  lincoln 
'  rightfully  terminated  its  contract  with  Layne 
&  Sweet  On  July  30, 1880.  the  city  engineer 
gave  Layne  &  Sweet  an  estimate  for  92^00. 
This  estimate  was  approved  by  the  board  of 
public  works  and  city  council,  and  80  per 
cent,  thereof  paid.  One  of  the  buUdlngs, 
known  as  the  "F  Street  Building,"  was  not 
finished  at  this  time,  though  by  the  contract 
it  was  to  be  completed  July  ISth.  When 
August  Ist  arrived,  the  other  building  was 
not  finished,  as  it  should  have  been  by  the 
terms  of  tbe  contract  Tbe  city  did  not  at 
either  of  said  dates,  exercise  its  right  to  ter- 
minate the  contract  by  reason  of  such  de- 
faults on  the  part  of  Layne  &.  Sweet;  on  the 
contrary.  It  gave  them  tbe  estimate  of  July 
30th.  and  paid  it,  and,  after  August  1st  per- 
mitted Layne  &  Sweet  to  continue  the  work. 
This  conduct  of  the  city  waived  on  its  part 
the  time  fixed  by  the  contract  for  the  comple- 
tion of  tbe  work.  August  1st  having  passed, 
tba  buildings  renulning  utifli^ifitH^,  tbe  dty 


not  having  annulled  the  contract  by  reason 
thereof,  but  having  permitted  Layne  &  Sweet 
to  ciHitinue  tbe  work  without  any  new  agree- 
ment as  to  when  It  should  be  completed,  the 
law  then  presumes  a  contract  on  the  part  of 
Layne  St  Sweet  to  build  these  buldings  with- 
in a  reasonable  time.  Driver  v.  Ford,  90 
HL  686;  Stone  v.  Harmon.  (Minn.)  19  N.  W. 
88.  Section  13  of  the  contract  provided  that, 
If  the  contractors  should  neglect  or  refuse 
to  comply  with  the  InstructiMW  of  the  board 
of  public  worlEB,  then  the  city  should  have 
the  right  to  annul  and  cancel  the  contract 
Now,  there  la  evidence  In  this  record  that 
this  work  was  not  at  any  time  prosecuted 
with  due  diligence;  that  tbe  dty  constantly 
urged  Layne  &  Sweet  to  push  the  comple- 
tion of  the  buildings,  whldi  urging  tbey  dis- 
regarded; that  when  September  arrived,  nei- 
ther of  the  buildings  was  ready,  the  work 
not  progresfdng  rapidly,  and  tbe  engines, 
horses,  and  men  of  the  fire  deportmeot  were 
housed  in  tmts.  Under  these  circumstances, 
the  dty,  by  tbe  resolution  of  Its  mayor  and 
cooncll,  annulled  and  canceled  the  contract 
and  took  possession  ot  the  partially  complet- 
ed bnlldings.  The  evidence  supports  the 
court's  oondnsions  of  fact  that  Layne  & 
Sweet  did  not  comply  with  the  reasonable 
instructions  of  the  dty  to  prosecute  diligent- 
ly the  work;  that  the  month  of  August  was 
ample  time  In  whldi  to  complete  the  build- 
ings, had  the  contractors  done  their  duty; 
and  that  the  dty  was  Justified  In  canceling 
the  contract. 

8.  Tbe  third  assignment  of  error  is  that 
the  decree  of  Uie  court,  in  that  it  found  that 
the  city  of  Lincoln  Is  not  Indebted  in  any 
sum  to  Layne  &  Sweet  is  contrary  to  the 
law  of  tbe  case.  It  must  be  borne  in  mind 
that  we  are  now  considering  the  suit  of 
Layne  &  Sweet  in  the  name  of  their  as- 
signee, Lyman,  against  the  dty,  to  recover 
the  valde  of  the  labor  and  material  done 
and  furnished  by  Layne  St  Sweet  under  tbe 
contract  Counsel  for  the  dty  contends,  and 
the  court  below,  it  seems,  held,  that  Layne 
&  Sweet's  measure  of  damages  was  the  con- 
tract price  for  the  buildings,  less  tbe  amount 
paid  them  on  the  contract  and  less,  also, 
the  amount  It  cost  the  dty  to  complete  tbe 
work  according  to  Layne  &  Sweet's  contract 
This  rule  is  based  on  tbe  mistaken  assump- 
tion that  this  is  a  suit  against  the  dty  on  the 
contract,  which  it  is  not  This  rule  wrong- 
fully assumes  that  the  contract  Is  in  force; 
but  the  dty  canceled  it  It  cannot  annul 
a  cwtract  for  one  purpose,  and  keep  it  in 
force  for  another.  Counsel  for  the  dty  ssy: 
"Tbe  fdtj,  then,  having  the  right  to  take  tbe 
work  out  of  the  oontractor's  hands,  and  hav- 
ing done  80,  it  had  the  right,  both  in  law 
and  under  the  special  agreement  of  dause 
(7)  seven  of  the  contract;  to  go  on  and  finish 
tbe  work,  and  charge  whatever  it  should 
fairly  and  honestly  cost  the  contractors." 
Tbe  substance  of  this  clause  7  4^  the  con- 
tract Is  that  U  tbe  oontractms  shall  not  fur- 
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nista  Bufflcient  workmen  or  material  toe  the 
rapid  construction  of  the  buildings,  tbe  dty 
may  purchase  material  and  employ  workmen 
on  tbe  bnlldlngs,  and  charge  tbe  cost  tb^eof, 
to  Layne  St  Sweet  Tbe  city  did  not  avail 
itself  of  this  clause  of  the  contract  If 
Layne  &  Sweet  did  not  prosecute  the  woric 
on  said  buildings  as  speedily  as  tbey  shoiild, 
the  city  (1)  could  have  purchased  material 
and  employed  men  on  the  work,  and  charged 
the  same  to  Layne  &.  Sweet,  and  <2)  sue  them 
and  their  sureties  on  their  bond  for  a  breach 
of  contract,  or  (8)  cancel  tbe  contract  It  chose 
tbe  latter  course,  and  took  what  Layne  & 
Sweet  had  done  under  It,  and  tbey  sue  for 
Its  value.  What  is  tbe  measure  of  tbelr 
damages?  In  Fitzgerald  r.  Allen,  128  Mass. 
232,  It  Is  said:  "The  result  of  the  cases  Is 
that  If  the  special  contract  Is  terminated  by 
any  means  other  than  the  voluntary  refusal 
of  the  plaintiff  to  perform  tbe  same  upon 
bla  part,  and  tbe  defendant  baa  actually  re- 
ceived benefit  from  tbe  labor  performed  and 
mata4al8  furnished  by  plaintiff,  the  value 
of  such  labor  and  materials  may  be  recov- 
ered upon  account  np<Mi  quantum  meruit,  In 
which  case  the  actual  benefit  which  tbe  de- 
fendant received  from  plaintiff  Is  to  be  paid 
for,  tnd^endently  of  the  terms  of  the  con- 
tract Tbe  contract  itself  is  at  an  end;  its 
averments  as  If  tbey  bad  not  existed.  Bat 
this  does  not  Imply  that  the  contract  may 
not  be  put  In  evidence,  and  Its  tenaa  re- 
ferred to,  upon  the  qnestlOT  of  the  real 
value  to  the  d^endant  of  the  plainUff's  labw 
and  materials;  and,  If  tbe  time  of  the  pas 
formance  is  extended  very  far  beyond  tbe 
time  fixed  by  the  contract,  If  the  materials 
furnished  are  of  a  yery  different  quality  from 
that  provided  for  by  the  contract  these 
facts  have  necessarily  to  bear  upon  the  real 
value  of  tbe  swlcea  and  labor.  The  orig>- 
Inal  contract  price,  too,  is  an  lmp<Hiant  ele- 
ment  In  detmnlning  the  valoe  of  the  labor 
and  materials;  and  tbe  pr(^rtIon  In  value 
iriilcb  tbe  work  done  bears  to  the  whole 
value  of  the  wwk,  labor,  and  materials  Is 
also  Important  In  determining  the  quantum 
monit."  We  think  this  case  states  tbe  law 
ccvrectly.  Layne  &  Sweet  did  not  rcivn- 
tarily  abandon  or  refuse  to  perform  the  con- 
tract, and  tbey  are  entitled  to  recover  from 
tbe  dty  tbe  actual  benefits  It  has  received 
from  tbelr  partial  poformance.  This  actual 
benefit  la  found  by  ascertaining  tbe  reason- 
able worth  to  tbe  dty  of  the  labor  and  ma- 
terials furnished  by  Layne  Sc  Sweet  and 
received  and  appropriated  by  tbe  city,  (such 
value  to  be  determined  at  the  date  of  such 
recdpt  or  apprc^rlatiMi.)  and  deducting  there- 
from all  payments  made  to  Layne  &  Sweet 
and  any  actual  damages  sustained  by  the 
d^  by  reason  of  any  defaults  of  Layne  ft 
Sweet  Tried  by  tbla  rule,  the  Judgment  of 
the  court  that  the  dty  of  Lincoln  was  not 
Indebted  in  any  sum  to  Layne  ft  Sweet 
Is  erroneous.  The  decree  of  the  district  court 
must  therefiwe  be  reversed,  and  the  cause 


remanded  foe  further  proceedings  in  accord- 
ance with  this  opinion.  Reversed  and  re- 
manded,  ^e  other  commlaslonm  concur. 


BKINNER  V.  SKINNER. 
(Supreme  Oourt  of  N^raska.  Jan.  4, 1884.) 
Action  for  Ubi  aud  Oocqmtion  — Whbx  Mjini- 

TAIHABLI!  —  COMPBTEMOT  OW  WlTKESS  —  WlFI 

AGAiyFiT  HDSBAND— PLBADlTfOS. 

1.  To  sufltatn  an  action  for  ase  and  occu- 
pation of  real  estate,  ttie  relation  of  landlord 
and  tenant  most  exist  between  the  parties 
agreement,  elthor  expressed  or  impUeo. 

2.  One  in  exclusive  nosseasion  of  the  real 
estate  of  another  with  the  letter's  knowle<1fre. 
in  the  absence  of  all  evident  on  the  su))je<^'t. 
will  be  presumed  in  possession  by  the  owner's 
permission. 

3.  The  law,  in  the  absence  of  all  evidence 
to  the  coDtrarr,  will  Imply  the  existence  of 
the  rdation  of  landlord  and  tenant  between 
two  parties,  where  one  owns  land,  and,  with 
his  knowledge  and  permission,  sudi  land  Is  used 
and  occupied  by  another. 

4.  If  the  tenant's  use  and  occupation  hu 
been  benefldal  to  him,  that  is  suffident  from 
which  to  Imply  a  promise  on  his  part  to  pa]r 
a  reasonable  compensation  for  such  use  and  oc- 
cupation, in  the  absence  of  aay  evidence  nega- 
tiving such  promise. 

5.  In  a  suit  by  a  married  woman  against 
her  haslmnd  for  the  use  and  occupation  by  blm 
of  her  real  estate,  the  wife  ts  not  a  con^etant 
witness. 

6.  It  Is  not  material  by  what  name,  «r 
whether  by  any,  an  action  under  th*  Oode  Is 
designated;  the  pleader  should  state  the  facts, 
and,  if  they  constitute  a  cause  of  action,  the 
law  aJTords  the  ronedy  without  nfeience  to  tlie 
form  of  tbe  action. 

(Syllabus  by  the  Oourt) 

Brrw  to  district  coorl;  Imsneagtet  ooonty: 
TIbbets,  Judge. 

Action  by  LIzde  O.  Skinner  against  George 
R  Skinner  to  recover  rent  Tbwe  was  Jndg- 
m«it  toe  defendant,  dismissing  the  acUoa.' 
and  plaintiff  brings  crrw.  Reversed. 

Chas.  O.  Wbedon.  for  plaintiff  In  error. 
O.  M.  Lambwtson  and  Abbott,  Belleck  ft 
Lane,  for  defendant  In  error. 

RAOAN,  0.  Lizzie  G.  Skinner  sued  George 
B.  SUnnar  In  tbe  district  court  of  Lancaster 
county,  alles^ng,  as  h«  cause  of  action,  that 
she  was  the  owner  of  cert^n  real  estate; 
that  George  B.  Skinner,  by  her  permission, 
and  as  her  tenant  bad  occupied  and  need 
said  real  estate  for  about  four  years,  and. 
though  often  requested,  had  never  paid  any- 
thing whatever  toe  his  use  and  occupancy 
thereof;  that  the  reasonable  rental  value  of 
said  propo-ty  during  tbe  time  said  George 
B.  Skinner  had  occupied  it  vras  91,200  per 
year.  George  B.  SkJnnor's  answa*,  so  far  as 
It  is  material  here,  admitted  bis  use  and  oo 
cupation  of  the  prop«'ty;  averred  that  the 
property  was  bis,  Mrs.  Skinner  holding  tbe 
I^^al  title  as  bis  trustee;  that  be  and  Mrs. 
Skinner  were  husband  and  wife;  that  the 
relation  of  lessor  and  lessee  had  never  ex- 
isted between  him  and  Mrs.  Skinner;  that 
•he  had  never  made  demand  oa  him  for  rent; 
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ibat  he  bad  never  paid  any  rent;  and  he 
/arther  denied  that  he  used  and  occupied 
■aid  premiBes  by  her  pwrnUn^on  as  her  ten- 
ant, but  aTHTed  that  he  occapied  them  with 
ber  knowledse.  Mrs.  Skinner's  r^ljr  admit- 
ted that  she  and  Mr.  SUnner  were  hUBband 
and  wife,  and  denied  the  other  auctions  of 
the  answer  recited  aboT&  Mrs.  dinner 
pcoved  her  title  to  the  property,  aqd  the 
rental  valne,  and  then  offered  herself  as  a 
witness  to  prove  that  Hr.  Skinner  occupied 
nid  real  estate  as  her  tenant;  that  she  bad 
paid  $S00  taxes  on  said  real  estate  dming 
said  time;  that  Mr.  Skinner  took  possession 
of,  and  erected  some  buildings  on,  said  prop- 
erty by  h^  permission;  and  that  she  had  paid 
HOO  hisurance  on  said  bnlldlngs.  Counsel 
for  Mr.  Skinner  objected  to  Mrs.  Sklnner'a 
testifying,  on  the  ground  that  she*  being  the 
wife  of  the  defendant, .  could  not  testify 
against  him.  The  court  sustained  the  (>bjec- 
Uon.  Mrs.  Skinny  excepted.  No  evidence 
was  offered  by  Gemge  B.  SUnner.  The 
court  dismissed  Mrs.  Sklnnw's  caae^  and  she 
brings  the  cause  here  for  review. 

The  first  error  alleged  Is  the  refusal  of  the 
foort  to  allow  Mrs.  Skinnor  to  testify  against 
her  husband.  By  section  331,  tit  10,  Code 
GivU  Proc.,  It  is  provided:  "The  bus- 
band  can  in  no  case  be  a  witness  against 
bis  wife,  nor  the  wife  against  the  husband, 
except  in  criminal  proceedings  toe  a  crime 
committed  against  the  othw;  but  they  may 
all  prosecutions,  be  a  witness  for  each 
etber."  If  this  statute  Is  atUl  the  law,  It  Is 
decisive  of  the  question  presented.  This 
statute  was  passed  In  18S6,  and  counsel  for 
Uts.  Skinner  argues  tliat  It  Is  no  longer  in 
focoe.  He  bases  fUs  conclusion  on  chapter 
S8;  <3omp.  St  1808,  entitled  "Married  Wo- 
BOB.**  sectlona  %  8>  and  4  of  which  act  pro- 
.Tlde:  "Sec.  2.  A  married  woman,  while  the 
— iilsii»  r^tlm  subsists,  may  bargain,  sell, 
snd  conv«7  bw  real  and  perstmal  pr(q)aty 
and  enter  Into  any  ccmtract  with  reference 
t»  tbe  same  In  the  same  mannw,  to  the  same 
extent  and  with  like  effect  as  a  married  man 
may  In  r^ti<m  to  his  real  and  pwsonal 
property.  Sec.  8.  A  woman  may,  while  mar- 
ried, soed  and  be  sued  In  the  same  manner  as 
IT  she  were  tmrnanrled.  Sec.  4.  Any  married 
woman  may  carry  on  trade  or  business  and 
perform  any  labor  or  servloes  on  ber  sole 
and  separate  aooonnt;  and  Oie  earnings  of 
any  married  woman  from  ber  trade,  labor  or 
boslnesB  shall  be  her  sole  and  separate  prop- 
erty and  may  be  used  and  Invested  by  her 
la  ber  own  nam&"  Ooons^  says:  "By  this 
act  the  legislature  removed  the  common-law 
Usabilities  ot  a  married  woman."  But  this 
act  has  na  reCeroice  to  the  right  of  a  mar- 
ried woman  to  testuy.  It  does  not  d^e, 
■or  attempt  to  define^  what  shall  be  evi- 
dence, nor  who  shall  be  competent  witnesses, 
la  any  case.  It  does  not  deal  with  the  sub- 
ject of  ^ther  witnesses  or  evidence.  At  com- 
mon law,  the  contracts  of  a  married  woman 
verevol^and  the  object-and  tbe  <mly object 


—of  this  Statute  (chapter  53)  was  to  remove 
her  disability  to  contract,  and  pormlt  ber  to 
contract  with  reference  to  her  separate  pi;op- 
erty,  trade,  or  business.  Godfrey  v.  Mega- 
ban,  37  Neb.  — ,  67  N.  W.  281.  and  cases 
there  cited;  Nlland  t.  Kallsh,  87  Neb.  — . 
55  N.  W.  2D5.  In  lAwsfm  T.  Olbsm,  IS 
Neb.  137.  24  N.  W.  447,  the  rule  a>  to  tbe  ro- 
peal  oif  statutes  by  implication  Is  thus  stat- 
ed: "A  statute  will  not  be  ocmsidored  re- 
pealed by  Implication  unless  the  repugnance 
between  the  new  fnrortskm  and  the  former 
statute  Is  plain  and  nnavoldabla;''  Now, 
thore  Is  no  r^ognaney  whatever  betweol 
sectl(m  831  ot  tbe  Oode  <tf  OItU  FtoeeAvn^ 
defining  the  cases  and  drcumstances  In 
which  a  husband  or  wife  becmne  a  conpe- 
tent  witness  against  the  other,  and  tho  so- 
called  "Married  Woman's  Act,"  removing  tbe 
common-law  disabilities  of  a  married  woman 
to  make  contracts,  and  sue  and  be  sued.  At 
common  law,  neither  husband  nor  wife  oonld 
testify,  one  against  the  othw,  in  any  case. 
Tbe  rule  still  rwnalns,  except  In  so  far  as  It 
has  been  changed  1^  our  stetntes.  Tbe 
change  made  by  the  statute  now  in  fi»ce 
permlte  a  husband  or  wife  to  testify  «ie 
against  the  other,  only  In  proceedings  ot  di- 
vorce, and  in  criminal  proceedings  tor  a 
crime  committed  by  the  one  against  the 
other.  If  the  stetutes,  as  they  ^Ist  are  im- 
Just  and  expressive,  appeal  should  be  made 
to  the  le^alature  to  modify  them.  The  court 
is  but  a  humble  Intopreter,  whose  duty  It  is 
to  give  effect  to  the  mandates  ot  the  sover- 
eign people,  as  found  In  the  laws  enacted  by 
the  legislative  d^>artment  of  the  stete.  The 
court  did  not  err  In  refusing  to  permit  B&s. 
Skinner  to  testify. 

The  pleadings  and  erldenee  In  the  ease 
establish  that  Bfrs.  dinner  owned  the  real 
estate  described  in  the  petition;  that  Qeorge 
B.  Skinner  had  used  .and  occupied  It  for 
fotir  years,  and  that  Its  reasonable  aiUl  fair 

rental  value  for  that  time  was  |  ;  that 

plaintiff  and  defendant  were  husband  and 
wife;  and  that  the  property  used  and  oo- 
cnpled  by  the  detendant  was  not  the  home- 
stead of  the  parties.  It  was  not  proved  that 
George  B.  Skinner  occupied  said  premises 
under  an  express  agreement  to  pay  rent;  nor 
that  he  went  into  possession  by  Mrs.  Sfcln- 
nw's  express  pamission;  nor  that  his  tak- 
ing possession  ot  said  property  was  wrong- 
ful; nor  was  It  proved  that  he  had  ever  paid 
any  rent,  or  been  requested  to  pay  any.  Sec- 
tion 1,  c.  63,  Gomp.  St  1893,  provides:  rrhe 
property,  real  and  personal,  which  any  wo- 
man in  this  state  may  own  at  the  time  of  her 
marriage,  and  the  rents,  issues,  proflta  or 
proceeds  thereof,  and  any  real,  personal  or 
mixed  property  which  shall  come  to  her  by 
descent,  devise,  or  the  gift  of  any  persim 
except  her  husband*  or  which  she  shall  ac- 
quire by  purchase  or  otherwise  shaU  re- 
main her  sole  and  separate  property,  notwitb- 
stending  her  marriage,  and  shall  not  be 
subject  to  tbe  disposal  of  ber  husband. 
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*  *  *"  The  deHBB  of  this  Btatnto  vu  to 
protect  the  wife's  separate  property  from  the 
cf^tnA  and  dl«p(wltl«i  of  ber  Inuband*— 
to  make  thera,  wo  tax  as  her  a^arata  estate 
la  ooncemed,  atrangeta.  To  glre  effect  to  this 
p<^(7  requires  tliat  In  audi  cawa  as  tihe 
one  at  bar  the  aame  preanmpthMia  ahoold  be 
Indulged  aa  In  an  action  between  atrangeta. 
Any  other  coarse  would  permit  the  husband 
to  gain  the  usufruct  of  hla  wlfe*B  proper^, 
and  undo  ti»  poUcr  of  tte  law.  A  married 
woman  would  thna  be  reatored  to  Iter  com- 
mon-law  status.  With  the  queatton  aa  to 
wtaatber  thfa  la  a  wlae  law  we  bare  noOdng 
to  da  It  la  the  law,  and  fliat  la  anffldent  fat 
na. 

The  evidence  further  showed  that  Bba. 
Skinner  acquired  this  real  estate  br  purchase 
after  her  marriage  to  Mr.  Skinner;  that  the 
tlOe  has  remained  of  record  In  her  na:me 
staice  1878r*^d  tlds  rataea  the  presiunptlen 
tiiat  it  la  hw  separate  pn^ertjr.  Oomiael  for 
amwltost  Qaorge  B.  Skinner,  aay:  'The  atat- 
ute  which  says,  'A  woman  may,  while  mar- 
ried, ane  and  be  anad  in  the  aame  nuumer 
as  If  Ae  were  mimarrled,*  does  not  antlkoT' 
lae  a  mazrled  woman  to  sue  her  husband  at 
an,  beeanSB,  if  She  were  nnmarrled,  she 
could  not  sue  ber  husband,  since  she  would 
bare  none  to  sue."  The  answer  to  tiiis  pro* 
position  is  "that,  if  thto  woman  was  mmutr 
ried.  She  oonld,  at  common  law,  sue  tbla  man. 
Beliw  a  married  woman,  she  could  not,  at 
common  Uw,  ane  her  husband  or  any  one 
else;  but,  ttie  statnto  having  removed  her 
oumnon-law  dlsabUltr  In  ^t  respect,  die 
may  now  sue  any  person  whom  she  could 
sttst  either  at  oommon  law  or  under  ttie  atat- 
ato^  If  she  were  unmarried.  Hw  legal  aUll- 
^  to  sue  and  be  sued  is  not  Umlted  to  mat- 
ten  having  zeferenoe  to  bet  separate  prop- 
ortr,  trader  or  bnsIneflB,  as  Is  hw  l^al  aUli- 
t7  to  make  contraeta,"  The  rights,  thai,  of 
the  parties  to  this  snl^  are  to  be  determined 
as  ttongh  the  parties  were  strangers,  and  ttw 
qoeation  la,  does  the  law  imply  a  promise  on 
tke  part  of  Qeorge  B.  SUnn«  to  pay  his 
wife  what  the  use  and  occupation  of  ber 
real  estate  by  him  was  reaaonabiy  worth  dur- 
ing hla  occupancy  and  use  thereof?  The 
form  oi  acttm  in  ttds  ease  seons  to  be  given 
much  promlncboe  by  counsel  for  appellee  in 
his  brie^  and  In  the  authorities  cited  by  him. 
It  Is  true  that  the  action  ta  designated  aa 
<me  tOK  nse  and  ocoquttloii.  It  is  not  mate- 
rlal  by  what  name,  or  wbetter  by  any,  an 
action  under  the  Oode  Is  designated;  the 
plesder  should  atato  tlie  facta,  and,  tf  they 
conaUtnto  a  cause  of  action,  tlw  law  affords 
tbe  r«uedy.  We  have  examined  all  the  an- 
tborltles  cited  by  counsel  for  the  appellee, 
Qeorge  B.  BUnner*  to  the  point  that  an  ac* 
tton  for  nae  and  oooapatlon  for  land  will 
not  lie  in  this  ease,  and  of  tfaoeo  idted  we 
notloe  Hie  fbllowlng:  In  Nance  v.  iilexan- 
dsr,  40  Ind.  S16,  Alexander  owned  a  house 
standing  on  a  lot  for  ^iriiidi  he  hdd  a  lease. 
This  house  was  levied  on  and  sold  under  an  ex- 
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ecnOon,  and  purchased  by  Nanee,  who  went 
Into  possesrion,  and  occupied  tbe  same  fbr 
sometime.  The  sale  under  the  execution  hav^ 
log  been  set  aaide,  Alexander  sued  Kance  for 
use  and  occupation,  and  the  court  said: 
finding  and  Judgment  cannot  be  sustained  on 
Oie  evidence.  The  suit  for  use  and  occupa- 
tion can  only  be  sustained  where  tiie  ration 
of  landlord  and  tenant  exists,  expressly  or 
by  impllcatloD."  In  Mitchdl  v.  Pendleton. 
21  Ohio  Bt  064,  the  fktcte  wen:  Pendleton 
owned  a  lot  in  the  dty  of  Ondnnatl.  ex- 
tending from  Tine  to  Walnut  street.  Mitch- 
ell *  CJo.  had  a  lease  of  a  part  of  tbia  lot 
and  used  it  for  a.  lumber  yard,  and  had  yet- 
boi  pwudsston  to  use  the  other  part  without 
psying  rent  therefor,  la.  Novembw,  ISSS, 
Pendleton  notified  Mitchell  that  If  he  con- 
tinued to  use  the  nnleased  portion  of  the  lot 
after  a  certain  date  he  would  be  expected  to 
pay  rent  Thereupon  Mitchdl  notified  Pen- 
dleton that  he  did  not  wlSh  to  nse  the  un- 
leased  portion  of  the  lot  any  longer,  and  of- 
fered to  remove  ^  fence  which  he  bad  put 
across  it  but  Pmdleton  requested  bim  to 
let  ttie  fence  remain,  aa  tihe  lot  if  unfenced, 
might  become  nuisance.  Shortly  after  this, 
Mitchell  moved  all  his  lumber  from  that  part 
<rf  the  lot  not  embraced  in  the  lease.  Sudi 
part  of  the  lot  however,  remained  unoccu- 
pied and  vacant  and  Mltoh^  drove  his 
teams  across  tt,  snd  threw  Imnl^r  off  his 
wagons  on  It  snd  let  the  Inmbo-  He  there, 
but  made  no  pfies  <tf  b(»rds  on  flie  land. 
After  tbe  explratlcMi  of  the  lease  t»  that  part 
ffiC  the  lot  occupied  for  a  Iraaber  yard 
MitcheU,  PendletQn  soed  Mitchell  for  the 
use  made  X/y  him,  aa  above  stated,  of  fbn 
porVUfO  of  the  lot  not  covered  by  Us  leaae; 
and  the  court  said;  "Tniere  was  no  express 
contract  to  pay  rent  for  the  land  not  em- 
braced In  the  lease,  and  we  thbik  none  can* 
be  Implied  from  the  facta  In  the  case,  but 
rather  that  sudi  Implication  la  negatived 
by  the  condoct  of  both  parties."  In  Stewart 
V.  Fitch,  81  N.  X  Law,  IT,  the  facto  were 
thua  stated  by  tbe  Judge  deUvering  the  opin- 
ion <tf  the  court:  mw  idiUntiff  is  Itae  owner 
of  land  in  the  county  of  Burlington  bounding 
m  tlie  Delaware  river.  Tlie  defendante,  who 
are  lumbar  merdiant^  wwe  In  the  habit  of 
occupying  0ie  mud  flate  adjacent  to,  and  in 
front  of,  plaintiff's  lands,  wttb  Uielr  rafte 
and  fioatt  of  lumber,  and  Uie  action  In  tbis 
case  was  bnra^t  tor  sndi  use  and  occnpatitm 
of  the  flats."  And  the  orart  decided:  **llie 
action  for  use  and  occupation  can  only  be 
maintained  upon  a  ccmtract  express  «■  Im- 
plied. A  shore  owner  cannot  nulntaln  an 
action  against  a  party  ualng  land  in  fhmit  of 
him  between  high  and  low  wattf 'maik,  un- 
less be  has  reclaimed  or  improved  the  land 
so  used.**  In  Brewer  ▼.  Oraig,  18  N.  J.  Iaw, 
214,  the  dedskm  waa:  **No  action  can  be 
maintained  for  use  and  occupation  where  tbe 
relation  of  landlord  and  tenant  does  not 
exist;  and  that  rdatlon  does  not  exist  where 
the  defendant  «tera  ui»on  land  undw  a  con- 
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tnct  of  purchue  and  sale,  or  fW  a  deed. 
If,  under  such  contract^  the  purciiasar  eniter 
upon  land,  and  cat  and  sell  tlie  timber 
thereon,  the  law  will  sot  raise  an  implied 
oontract.  on  which  he  la  UaUe  for  goods  and 
timber  sold  and  deUrered."  In  Smith  v. 
Stewart,  6  Johns.  46,  I  quote  the  opinion  of 
the  court  In  foil:  "At  oommon  taw,  no  ac- 
tion of  aasnmpatt  for  rent  would  He  except 
opon  an  express  promise  made  at  the  time 
<tf  the  demise.  The  i^eaent  actkm  Is  glTen 
by  statute  of  U  O«o.  IL  c.  18,  I  14,  which 
we  hare  adopted.  Bj  this  eutate,  from  the 
terms  of  it.  It  seems  to  apply  onl7  to  the 
case  of  a  demise,  and  where  there  exists  the 
ration  of  landlord  and  tenant,  founded  on 
some  agreement  creating  the  relation.  Here 
Uie  de/endant  did  not  enter  under  such  a 
relation,  but  under  a  contract  for  a  deed. 
He  the^fore  entered  under  a  color  of  title 
which  might  have  been  enforced  in  equity. 
He  finally  refused  to  perform,  the  contract, 
and  changed  himself  Into  a  treapaaser,  and 
the  better  opinion  Is,  notwltlwtaDding  the 
case  of  Hoarn  t.  Tomllo,  Peake,  192,  that  he 
nerer  was  strictly  a  tenant,  and  never  was  en- 
titled to  notice  to  qiM,  nor  liable  to  Aiataeu, 
«■  to  an  action  of  assumpsit  for  rent  He 
Is  liable  In  another  w^  to  be  turned  ont  as 
a  trespasser,  and  Is  reapocslUe  In  that  char- 
acter for  the  mesne  profits."  In  section  19. 
TayL  Landl.  &  Ten.,  it  la  said:  "The  rela- 
tion of  laiidlord  and  t^utnt  may  be  created 
by  Implication  or  by  express  contract  The 
law  will.  In  general,  baidy  the  eodistence  of  a 
tenancy  wherever  there  Is  an  ownership  of 
land  oQ  the  one  hand,  and  oocupatioa  of  the 
premises  on  the  other,  for  In  such  case  It 
will  be  presumed  that  the  occupant  latended 
to  pay  tor  the  use  of  the  premises.  It  will  be 
implied  In  man^  cases  where  there  has  been 
no  distinctive  agreement  between  the  par- 
ties, or  where,  fron  T&rious  causes,  the 
agreements  made  have  ceased  to  be  oper- 
attre."  In  section  655  the  sebk  anthor  says: 
"Almost  any  evidence  which  shows  the  rela- 
tion of  landlord  and  tenant  t»  eodst  between 
the  parties  will  support  this  action,  [use  and 
occupatton.J  It  is  not  necenary  for  the 
plaintiff  to  prove  an  express  contract  with 
the  tenant  what  he  took  poBsession,  nor  any 
particular  reservation  of  the  rent,  nor  that 
the  tenant  has  once  paid  rent,  for  an  nn- 
d^tanding  to  that  effect  will  be  Implied 
In  all  cases  where  a  permissive  holding  Is 
established."  In  Dwight  v.  Oatler,  3  Mich. 
560,  It  was  held:  "Where  the  occupancy  of 
premises  by  a  tenant  at  will  has  been  bene- 
ficial to  him,  that  is  a  sufficient  ground  to 
Imply  a  ivomise  to  pay  a  reasonable  sum  as 
compensation  for  such  occupancy,  unless 
there  is  something  in  the  drcnmstances  in- 
consistent with  the  notion  of  such  a  promise, 
«■  of  an  obligation  to  pay."  In  Hogsett  v. 
Ellis.  17  Mich.  351.  Ohristiancy,  J.,  speaking 
for  the  court,  aald:  "It  is  very  clear  that 
assumpsit  for  use  and  occupation  cannot  be 
maintained  where  the  relation  of  landlord 
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and  tenant didootecxlstdniringtlieoccapancy, 
or  when  the  holding  has  been  advetae  to  the 
own^,  tMcause,  amtrng  other  reaaons,  a  dts- 
pated  title  cannot  be  tried  In  an  action  of 
aasumpstt;  but  when  the  relation  exists,  and 
the  oooopaucy  has  been  beneficial  to  the  de- 
fendant, we  think,  upon  the  principle  and 
weight  of  American  authority,  the  law  im- 
plies a  promise  to  pay  a  reasonable  compen- 
sation, unless  there  be  an  express  contract, 
or  other  circumstance,  inconsistent  with  the 
notion  of  such  promise  or  with  the  duty  or 
obligation  to  pay.  *  «  •  And  we  think  the 
mere  fact  of  the  occupancy  by  A  of  the  land 
of  B.  is  prima  Cacie  evidence  that  A.  Is  Hie 
tenant  of  B.,  which  can  only  be  rebutted  by 
showing  some  fact  or  drcumstance  tending 
to  rebut  this  Inference;  *  *  •  but  this  in- 
ference WOTdd  not  tend  to  establish  one  klmt 
of  tenancy  more  than  another,  btit  simply 
the  relation  of  landlord  and  tenant  •  *  • 
But  it  has  been  said  that,  at  common  law, 
A  tenant  at  sufferance  was  not  liable  for 
rent;  and  this  must  be  so,  beyond  question, 
as  to  'rent,'  strictly  so-called,  which  always 
grows  oQt  of  ezpreSB  contract,  and  is  fixed 
and  definite  In  amount  The  contract  being 
terminated  before  the  tenancy  commences, 
there  Is  nothing  from  which  rent,  as  such, 
can  arise;  but  the  reason  generally  s^ven  for 
the  rule  is  broad  enough  to  cover  the  reason- 
able compensation  for  use  and  occupation, 
or,  rather,  tt  applied  to  this  as  well  as  to 
rent"  In  Dalton  v.  LauOahn.  80  MIcSi.  849, 
the  real  point  decided  in  the  case  was  "Oiat 
one  oould  not  sue  a  railroad  company  for 
rent  when  he  had  never  consented  that  the 
railroad  company  might  use  his  land,  and 
had  warned  It  that  It  had  no  right  in  the 
soQ,  and  that  It  went  upon  the  land  at  its 
peril;  the  court  saying  that  the  action  for 
use  and  occopatltm  was  based  on  the  con- 
tract relation  of  landlord  and  tenant,  and 
rested  upon  an  express  or  implied  agreement 
to  pay  rent  during  the  tenancy." 

From  the  forogolng  antiioritlBB  we  deduce 
the  following  principles:  (1)  To  sustain  an 
actimi  for  use  and  occupation  of  real  estate, 
ration  of  landlord  and  tenant  must 
exist  between  the  parties,  based  on  an  agree- 
ment, expressed  or  implied.  (2)  One  In  the 
escluslve  possesion  of  real  estate  of  another 
with  the  lattv's  knowledge.  In  the  absence  of 
all  evidence  on  the  subject,  wlU  be  pre- 
sumed in  possession  by  the  owner's  permis- 
sion. (3)  That  the  lav,  in  the  absence  of  all 
evidence  to  the  contrary,  will  Imply  the  ex- 
istence of  the  relation  of  landlord  and  tenant 
between  two  parties,  where  one  owns  land, 
and  by  his  permission  it  Is  used  and  occu- 
pied by  the  other.  (4)  That,  if  the  tenant's 
use  and  occupation  has  been  beneficial  to 
him,  that  is  sufficient  ground  from  which  to 
Imply  a  promise  on  his  part  to  pay  a  rea- 
sonable compensation  for  such  use  and  oe 
cupation,  in  the  absence  of  any  evidence 
negativing  such  promise.  We  are  therefore 
<rt  the  opinion  that  Mrs.  Skintttt  Is  entitled 
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to  recorer  In  tills  action,  from  her  tnuband, 
a  fiUr  and  reasonaUe  compenaatton  for  his 
■me  and  ocmpatlon  of  h«  real  eatate,  and 
that  the  decree  of  the  court  dtemlariag  her 
petltltm  was  emnr.  The  Judgment  of  the  dis- 
trict court  Is  rerersed,  and  the  cause  la  re- 
manded for  further  proceedings.  Bereraed 
and  remanded.  Tbs  other  commfsstoners 
concur. 


VOUGHT  T.  POX^ORTHY  et  »L 
(Siqavme  Court  of  Nebiaaka.  Jan.  4, 1894.) 

KtWIOAaBi  —  FOUOLOSDRB  —  APFRAIBIHBNT  OT 
fROPBRTT — ^UOTION  TO  VaCATH  BaLB. 

1.  Appraiser!  of  propertr  for  sale  under 
execution  act  judicially,  and  on  motion  to  vacate 
flQch  sale  the  value  fixed  by  them  on  the  prop- 
erty appraised  can  only  be  asBalled  for  frand. 
Objection  that  the  appraised  value  of  the  prop- 
erty  is  too  high  or  too  low  should  be  made  and 
film  in  the  case,  with  a  motion  to  vacate  the 
-appraisement,  before  a  sale  occurs  thereunder. 

2.  To  Justify  the  setting  aside  of  a  sale  on 
the  groond  that  the  property  was  appraised  too 
low,  the  actual  valoe  of  the  iH-operty  most  so 
greatly  exceed  tta  aivraised  nine  as  of  itself 
to  raise  a  presumption  of  fiand  In  tiM  making 
of  the  appraisement. 

(Srilabtw  hr  the  Ooort) 

Appeal  from  district  court,  Lancaster  couor 
-ty;  Tebbets.  Judge. 

Action  bj  Jennie  T.  Tou^t  against  Jelfet^ 
son  H.  Fuwwthy  and  another  to  foreclose 
a  mortgage.  Tha«  waa  judgment  for  plain- 
tiff, with  decree  of  sale.  Fran  the  fwder  of 
conflrmatlon,  <m0  ot  the  defraidanta  appeals. 
Affirmed. 

J.  H.  Foxworthy  and  Adams  &  Bcott,  Ah: 
appdiant   B.  F.  Johnsm,  for  appdlee. 

BAQAN.  a  On  the  0th  dar  of  October, 
1800,  the  district  court  ot  Lancaster  county, 
^tting  In  equity,  rendered  a  decree  of  fwe- 
doaure  of  a  mwtgage  against  lots  6  and  6  In 
Uodc  230  In  the  dty  of  Unodn.  nieamonnt 
of  the  decree  waa  $1,200,  and  was  to  draw 
Interest  at  the  rate  ot  10  per  cent  per  an- 
■nom  fK»n  the  date  of  Ita  rendition.  It  waa 
In  favor  of  Jennie  T.  Vou^t,  and  against 
■Jefferson  H.  Fozworthy  et  aL  S^tember 
28, 18D1,  an  order  of  sale  waa  Issued,  and  on 
Nbrembo'  17, 1891,  the  land  was  »M  at  pub- 
lic auction  by  the  sheriff,  to  one  H.  B. 
Straut,  for  $300.  The  land  was  appraised 
at  $600.  NoTember  25,  1891,  a  motion  to 
confirm  the  sale  waa  filed  by  the  purchasa- 
and  the  complainant  In  the  decree;  and  the 
court  made  an  wder  requiring  the  defend- 
ants to  the  fn^ecloBure  proceedings  to  show 
cause  on  Monday,  Novemba  30,  1801,  why 
the  sale  should  not  be  confirmed.  On  Tuea- 
-day.  December  1.  1891,  no  objections  to  the 
confirmation  of  such  sale  having  been  made, 
the  court  duly  confirmed  it,  ordered  tiie  sher- 
iff to  execute  a  deed  to  the  purchaser  of  the 
property,  and  rendwed  a  deficiency  Judg- 
ment against  Jefferson  H.  Foxworthy  and  Al- 
ice Fozwortby  for  |1,042.07,  to  draw  Inter- 
-fst  at  tile  rate  of  10  per  cent  per  annum. 


(M. 

Decembv  2,  1801,  Jeflarson  H.  FoxworOy 
filed  a  motion  to  set  aside  the  confirmation 
of  aald  aale  and  said  deficiency  Judgment 
on  the  grounda  (1)  that  the  confirmation  and 
deficiency  Judgment  were  iwocnred  by  toe 
fraudulent  practices  of  counsd  for  Mra. 
Yought;  that  the  property  waa  not  ap- 
praised at  anything  near  Ita  actual  Talnei 
The  court  orermled  tUa  motiw,  and  Mr. 
Fiaworthy  brings  the  eaae  hen. 

In  support  of  the  flrat  ground  of  his  mo- 
tion, Foxworthy  filed  the  affidavit  of  hlmsdt 
and  one  Wade,  stating  that  priw  and  subse- 
quent to  the  sale  he  had  an  agreonent  with 
Mrs.  Tou^t  and  her  connsd  that  Foxworthy 
should  pay  a  certain  anm  of  money  in  com- 
promiae  of  the  decree.  If  Foxworthy  did 
not  make  thla  payment  prior  to  the  dose  of 
the  term  <a  the  court  then  alttlng,  Vou^t's 
connsd  ahonld  file  bla  motkm  to  confirm  In 
Ume  to  procure  a  confirmation  during  the 
tmn  then  In  aesalim.  niat  cm  Saturday. 
Novembo-  28, 1891,  Foxwwthy  amt  by  Wade 
a  note  to  Toughfs  connsd.  fnie  note  Is  as 
ft^wa:  "Dear  Sir:  What  have  you  done, 
as  yet,  If  anything,  about  the  confirmation 
<HF  the  sale  in  the  Tonght  caaeT  I  am  going 
out  to  my  farm  to-morrow,  and  will  not  be 
In  until  Tuesday  noon.  Answo;"  That  tiw 
counsel  to  whom  this  la  addreaaed  "told  me 
[Wade]  to  tdl  Mr.  Foxwwthy  that  he  had 
d«ie  nothing,  aa  yet,  except  file  a  motion  for 
confirmation,  but  that  ho  would  go  up  to  tike 
courthouse  Monday,  and  look  afto-  it."  That 
connsd  for  Vooght  had  promised  Foxworthy 
to  keep  him  posted  on  what  he  (Vought's 
counsd)  was  doing,  and  going  to  do.  In  the 
eaa&  That  he  rdled  on  counsd's  iKt>mlae. 
an&  understood  from  the  message  sent  by 
Wade  that  counad  wotild  take  his  atder  to 
show  cauae  <m  Monday  If  he  (F<McwcMrthy)  did 
not  make  the  compromise  payment  agreed 
on.  That  he  waa  absent  ftom  the  dty  wbdi 
the  sale  was  confirmed.  To  snppwt  the  sec- 
ond ground  of  his  motlon,-miat  the  pR^ 
erty  was  appraised  wy  much  bdow  its  val- 
ue.—his  affidavit  fixed  the  value  of  the  prop- 
erty 88  high  as  93,000  in  trade;  but  no  facts 
are  offered,  showing  or  tending  to  irtiow  that 
the  appraisers  acted  in  bad  faith,  ot  that 
there  was  any  fraud  or  decdt  prarttced  by 
any  one  in  regard  to  the  appraisement.  The 
affldarita  filed  In  opi»OBltl<»  to  Uila  motion 
show  that  Mra.  Tonght  and  hsr  connseL 
about  the  time  the  order  ot  aale  waa  lasned, 
agreed  with  Foxwcnihy  to  take  a  cotaln  sun 
In  compromise  of  the  decree,  tf  the  same 
was  paid  before  tbe  sale  of  ttie  land  mider 
the  deoree;  that  Foxwtvthy  made  no  pay- 
m«it  before  the  sale,  and  did  not  a^ear 
thereat;  that,  after  the  aalc^  Foxworthy  in- 
formed Tought's  connsd  that  he  (Foxworthy) 
was  about  to  procure  a  loan  ot  990O  on  the 
property  from  Zdtfer  A  Ward,  fw  the  pur- 
pose of  making  the  comprunlae  aetOemnit; 
that  Vonght's  coonsel  Immedhitdy  called  on 
Zelgler  &  Ward  In  regud  to  thte,  and  was 
by  tliem  informed  that  they  would  not  maicir 
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a  loaD  on  this  property;  that  counsel  for 
Toiis:ht  sent  word  on  Saturday.  NoTember 
28tli,  to  Foxworthy.  by  Wade,  that  the  mo- 
tion to  confirm  the  sale  was  on  (Lie,  and 
vould  be  called  up  on  Monday,  December  1, 
1891.  and  that  Mr.  ronrorttay  had  bett«r 
be  present 

The  record  does  not  disclose  any  offer  or 
tender  by  Mr.  Foxworthy  to  pay  the  amount 
agreed  on  In  compromise  at  any  time.  We 
cannot  say  the  court  erred  In  OTerruUnK  this 
motion.  More  than  a  year  elapsed  between 
the  date  of  the  decree  and  the  sale.  The  en- 
tire proceedings  were  regular.  Foxworthy 
knew  on  Saturday  aftonotm  tho-e  was  a  mo- 
tion on  file  to  confirm  the  sale,  and  Wade 
told  him  that  Vought's  counsel  said  he  would 
go  to  the  courthouse  Monday,  and  see  about 
it  Mr.  Foxworthy  ought  not  to  hare  been 
misled  by  this.  It  was  not  IntMided  to  lull 
htm  Into  a  feeling  of  security.  The  cmiflr- 
mation  of  this  sale  was  not  procured  through 
sharp  practice  or  improfesslonal  or  discour- 
teous conduct  on  the  part  of  Vought's  conn* 
sel.  The  record  does  not  disclose  when  the 
term  of  court  cdosed,  but  the  sale  was  con- 
firmed on  the  fifty-seventh  day  of  the  term; 
and  no  showing  was  made,  on  the  hearing 
of  the  motion  to  set  the  sale  aside,  that  Mr. 
Foxworthy  was  then  ready  to  carry  out  the 
compromise.  Appraisers  of  prc^rty  about 
to  be  sold  under  execution  act  Judicially,  and 
tbe  value  fixed  by  them  on  property  ap- 
praised can  only  be  assailed  tor  fraud.  In- 
adequacy of  the  appraised  value,  alone,  is  not 
suffidoit  cause  for  setting  aside  a  sale,  In 
the  absence  of  fraud.  To  justify  tbe  vaca- 
tloD  <Mt  a  sale  on  the  ground  that  the  ap- 
praisement was  too  low,  the  actual  value  of 
the  property  must  so  greatly  exceed  its  ap- 
pmlsed  value  as  to  raise  a  presumption  of 
fraud.  AU  the  afildavlts  filed  in  this  case 
00  the  question  of  the  value  of  the  property 
were  Immaterial.  There  was  no  averment 
la  the  motion  to  set  the  sale  adde  of  any 
fraudulent  conduct  on  the  part  of  the  ap- 
praisers In  making  this  appraisement,  nw 
av^ment  of  any  fraud  or  unfair  means  re- 
sorted to  by  the  appraisers  at  the  sale,  or 
other  party  to  the  suit,  oondneing  to  the 
ntaking  of  this  appraisement  No  facts  were 
stated  In  the  affidavits  shoeing  any  fraudu- 
lent conduct  on  the  part  of  any  one  In  the 
making  of  tbe  appraisement,  nor  can  any 
such  inference  be  drawn  from  the  facta  stat- 
ed. The  appraisement  Is  assailed  for  error 
of  judgment  upon  the  part  of  the  appraisers, 
and  this  fm-nishes  no  ground  for  setting  the 
sale  aside.  Harris  v.  Gunn^  (Ky.)  9  S.  W. 
376. 

It  remains  to  be  said  that  tbe  value  of  the 
property,  as  shown  by  the  affidavits  filed  in 
support  of  the  motion  to  set  the  sale  aside, 
does  not  so  greatly  exceed  its  appraised  val- 
ue as  to  raise  a  presumption  of  fraud.  Par- 
ties desiring  to  make  objections  to  the  value 
fixed  on  property  appraised  for  sale  under 
execation,  wbetber  on  the  ground  that  such 


valuation  Is  too  high  or  too  low,  should  maice 
and  file  such  objectlcms  In  the  court  where 
the  case  Is  pending,  together  with  a  motion 
to  set  aside  such  appraisement  before  the 
sale  occurs.  The  puty  seeing  the  sale  of 
the  ai^iralsed  property  would  thus  have  no- 
tice of  the  objections  to  Its  appraised  value, 
and  be  could  either  proceed  to  sale,  and  take 
bis  chances  of  the  ap[«tdsement  being  finally 
set  aside,  or  could  stay  tbe  sale  until  such 
time  as  the  court  should  decide  the  question 
as  to  the  correctness  of  tbe  appraisal  made. 
Tbe  judgmott  of  tbe  district  court  Is  right, 
and  is  affirmed.  Tbe  other  commlsdonos 
concur. 


HABIG  et  al.  v.  LATNB  et  al. 

(Supreme  Ooort  of  Nebraska.  Jan.  4, 18M.) 

Partkbhship  —  Wha*  Constitutbs  —  Qoasnoif 
FOB  Joav  —  LiuHurr  ov  Fibm  won  OMrauor 
or  Urhbek. 

1.  It  is  error  for  a  trial  court  to  Instruct  a 
jury  to  return  a  verdict  for  the  defendantB 
when  there  is  any  competent  evidence  adduced 
which,  if  believed  by  the  Jury,  would  support 
a  verdict  for  the  plaintiff. 

2.  Where  the  evidence  is  uncontradicted, 
and  reasonable  m«n  might  honestly  draw  differ- 
ent inferences  therefrom.  It  la  for  the  jury,  and 
not  the  court,  to  say  what  Infarence  such  evi- 
dence warrants. 

3.  In  an  actloa  against  several  defendants. 
Impleaded  as  partners,  the  plaintiff  la  entitled 
to  lay  all  the  facts  before  the  Jury,  and  lia\-e 
their  opinion  as  to  whether  the  transaction  la 
not  that  of  a  partnership,  or  does  not,  at  least, 
entitle  the  plaintiff  to  charge  the  defendants  as 
partners. 

4.  Where  two  persons,  copartners,  took  a 
contract  from  the  state  to  build  for  It  a  build- 
tng,  and  one  of  the  partners  purchased  material 
UBM  In  the  construction  of  such  building,  un- 
der a  coDttact  fak  writlnc,  made  in  his  own 
name,  with  Hi*  vendw  of^  such  material,  there 
being  no  understanding  with  the  vendor  that 
the  material  was  furnished  to  the  partner  on 
his  individual  account,  Md^  that  the  copartner- 
ship was  UiU)Is  tm  the  value  of  the  material 
furnished  and  nsed  in  the  constmctlon  of  said 
building. 

(Syllabus  by  the  Court) 

Error  to  district  oovrt.  Lancaster  otnmty; 
Hall,  Judge. 

Action  on  a  bond  Igr  HaUg  ft  SpUer  a^inst 
John  Layne  and  others.  The  action  was  dis- 
missed exc^t  as  to  defendant  Isjne,  and 
plaintiff^  bring  oxor.  Reversed. 

Leeee  ft  Stewart,  for  plaintiffs  In  error. 
Pound  ft  Burr  and  W.  B.  Steward  tor  de- 
fendants in  wror. 

RAOAN,  0.  On  the  10th  day  of  Septem- 
her,  1887,  the  state  of  Neta-aska  entered  into 
a  contract  with  John  Layne  and  Fred  W. 
Krone,  copartners,  by  which  the  latter 
agreed  to  furnish  the  material  and  labor  and 
construct  a  building  for  the  state  on  the 
grounds  of  the  Nebraska  Institution  for  the 
Feeble-Mlnded  Youth,  near  the  dty  of  Be&- 
trice.  In  this  contract  Layne  &  Krone  prom- 
ised to  pay  in  full  all  parties  who  should 
furnish  any  mateiial  w  perform  any  labor 
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for  them  on  etM  boUdlDff.  LayiiA  Jt  Krone, 
M  principals,  and  Georci  Martin,  U.  Weak- 
«Kr,  G«nii»  filiarer,  A.  B.  Beocti,  idkI  J. 
BL  StoekweU.  u  Mivelte^  gan  bond  to  the 
■tate  Qondltlcmed  that  Uvna  &  Ennw  wonld 
falthfnlly  perform  ill  tbe  attpnlationa  of  tbdr 
oontract  Tbe  pUdntUta  ta  cRor,  HaUg  ft 
SpUer,  Iwoagtit  thla  antt  agalDBt  Layne  & 
Krone  and  tbe  mretles  on  tketr  bond,  alleg* 
lag  the  copartaezdilp  of  Imjae  &  Knne;  ttie 
contract  between  them  and  the  state  for  tbe 
ereetton  <a  aaid  bolldlng;  tiielr  tfTtng  bond 
to  pay  for  materiala  fnndsbed  and  need  by 
them  In  carrying  out  their  contract  witli  the 
state;  that  <hi  Decemb«  8, 1887,  plalntllb  In 
«Tor  entered  Into  a  written  contract  wltb 
John  Layne,  of  tbe  firm  of  l4iyne  &  Krone; 
that  said  contract  was  1^  Lc^e  made  for 
and  on  behalf  of  Layne  ft  Krone;  ^t,  by 
the  terms  of  such  contract,  pWatHPi  1b  «r- 
ror,  for  tbe  conglderatkm  of  f  — >  agreed 
to  furnish  the  labor  and  matwlal,  and  con- 
stmct  the  galvanised  Iron  cornice,  tin  roof- 
ing, down  spouts,  patoit  shingle  roof,  ridging 
tnnnels,  tower,  and  purch  roofs,  on  the  new 
addltUm  to  the  building  fw  the  teeble-mlnd- 
ed  abont  to  be  erected  by  the  state  at  Bea- 
trice; that  th^  compiled  with  their  contract; 
and  thot  a  balance  remained  dne  thsreon. 

Tbt  only  issue  of  fact  tendered  by  tbe  an* 
Bwer  of  the  defendants  was  whether  the  con- 
tract between  plalntUTs  in  arror  and  John 
Layne  was  made  for  and  on  behalf  at  Layne 
ft  Krone,  or  on  Layne^s  personal  account 
The  evidence  shows  that,  at  tin  date  of  the 
contract,  Hablg  ft  SpUer  lived  In  Beatrice^ 
and  Layne  ft  Krone  in  Lincoln,  and  that  they 
were  unacquainted.  That  plalntllts  In  error, 
learning  that  Layne  ft  Sreo*  had  been 
awarded  the  contraot  tat  tbe  constmetlen  of 
the  bunding  for  the  tise  (tf  the  fteUe-mlnded, 
sent  a  bid  to  Li^ne  ft  Kron^  at  I^ela,  for 
the  galvanised  Iron,  cornice  work,  •tc,  hav- 
ing first  flgnred  their  bid  from  the  plans  and 
spedflcaUons  pr^ared  tor  .  Eoiih  boUdlng. 
That,  some  weeks  afterwards,  John  Layne 
was  In  Beatrice,  and  met  Hablg,  one  of  the 
plaintiffs  In  error,  who  ai^ked  Layne  IT  the 
bid  of  Hablg  ft  SpUer  was  low  entragh,  to 
which  Layne  replied,  ''No;"  that  Ihey,  HaUg 
ft  Spller,  would  have  to  do  a  Uttle  better, 
and  off^ed  to  accept  a  bid  from  Ibem  at 

f  .  which  plaintiffs  In  emr  then  -and 

there  accepted.  Layne  then  told  SbtUg  to 
draw  up  a  eontract  between  John  Layne  and 
Hablg  ft  SpUa,  and  it  woifld  be  all  right 
Hablg  then  drew  the  contract  sued  on  here 
as  the  oontract  of  Lajme  ft  Stone.  ^Diat  Ha- 
blg ft  Spller  performed  tiielr  oontract  Tlutt 
Layne  made  a  payment  to  them,  and  that  the 
state  made  titem  anotiier  payment  on  the 
contract  ^Htat  the  labor  performed  and  ma- 
terial famished  1^  Habtg  ft  Spiler  went  In- 
to tbe  constructlm  of  the  building  which 
Layne  ft  Krone  contracted  with  the  state  to 
build.  Tfa«n  mu  no  evidence  that  Layne  ft 
Knme  had  ever  dissolved  partnership,  <n>  that 
tt»tr  contract  with  the  state  was  ever  can- 


cried,  OP  that  the  contract  for  such  bunding 
was  «vw  awarded  to  any  one  else  than 
Layne  ft  Krona  After  this  evidence  was 
given  by  the  idalntUb  In  tsrar,  they  asked 
the  court  to  Instruct  the  Jury  as  follows:  "(!> 
If  yon  find  from  the  evidence  that  plaintiffs 
famished  to  Layne  ft  Krone,  or  dtho-  of 
tbem,  any  malxrlai  to  complete  the  contract 
ot  IjajnB  ft  Krone  with  tbe  state,  and  smdi 
materials,  or  any  part  there<rf,  have  not  be«i 
paid  for,  then  sold  Layne  ft  Krone  and  the 
sureties  on  their  boid  are  liable  for  the 
amount  found  to  be  dna  ^  Yon  are  in- 
structed that,  although  the  contract  of  the 
plalntlfliB  was  made  In  the  name  of  John 
Layne,  yet;  If  It  was  so  made  for  and  fn  be- 
half of  Lt^ne  ft  Krone  in  the  execution  of 
fbebr  contract  with  tbe  state,  th«i  sudi  firm 
would  be  bound  therelQr,  and  all  of  the  de- 
ftaidaate  herein  wonld  be  HaUe  fbr  any  bal- 
ance remaining  dne  for  material  furnished 
by  i^alntlffli  tiiereunder."  The  court  declin- 
ed to  Instruct  as  requested,  and  Instructed 
the  Jury  to  return  a  Tcxdlct  tor  an  the  de- 
emdante  except  Layne,  which  the  jury  did. 
^nie  motion  of  the  plalntifCs  In  »ror  fbr  a 
new  trial  was  overmled,  and  Jndgment  of 
dismissal  of  their  case  against  all  the  de- 
fMidants  exc^t  Layne  rendered,  and  Hablg 
ft  Bpfler  tolng  tiie  case  here  on  error. 

TbB  court  erred  In  Instmeting  the  jury  to 
return  a  vwdlct  tar  th»  defendsnts,  as  the 
evidence  adduced  was  snfflctoit  to  sopport  a 
finding  of  the  Jury  that  lAyne  made  a  con- 
tract with  HaMg  ft  BpUtT  on  behalf  of  Layne 
ft  Knme,  and  for  the  same  reason  the  court 
«red  In  refusing  to  Instruct  ^e  Jury  as  re- 
qpMsted  by  the  idalntlffs  In  error.  In  Smith  v. 
Railroad  Oo.,  15  Neb.  688,  19  N.  W.  638.  thU 
court  said:  "After  tbe  introduction  of  testi- 
mony of  the  plaintiff  to  a  Jury  Impaneled  to 
try  a  cause,  the  court  has  no  authority  to 
dlsndm  a  case  and  dlsdtarge  the  Jury,  with- 
out a  verdict  vipoa  tbe  merits,  If  the  evidence 
so  Introdneed  tends  tn  any  degree  to  sustain 
the  allegations  of  the  plalntlfl^  petition.'* 
In  Stec&er  v.  Smith,  46  MfcdL  14,  8  N.  W.  SBS, 
It  Is  said:  "Whore  sev««l  persons  put  np  a 
bnildlng  as  iMrtners,  and  one  of  than  buys 
brick  for  the  purpose,  without  an  exivess  nn- 
dc9«tandtng  with  the  vendw  that  It  is  an 
Indlvldnol  purchase,  and  the  briclk  Is  actually 
TBwd  in  the  buDdIng,  the  partners  are  liable, 
as  sndi,  for  Its  value."  In  an  action  against 
several  defendants,  Impleaded  as  partners, 
the  plaintiff  Is  entitled  to  lay  aU  the  focts 
before  the  Jury,  and  have  their  opinion  as  to 
whether  the  transaction  was  not  that  of  a 
partnership,  or  did  not.  at  least,  entitle  plain- 
tiff to  charge  the  defendants  as  partners. 
To  the  same  effect,  see  Booe  v.  GsldweU,  12 
Ind.  12;  Bates.  Partn  §  437.  But,  If  the  htbor 
and  material  of  Hablg  ft  Spiler  entered  Into 
the  construction  of  this  bunding,  (and  the  evi- 
dence Is  sufllclent  to  support  a  finding  of  a 
Jury  that  It  did,)  then  Layne  ft  Krone  and 
their  sureties  are  liable  for  It  TUa  is  tbe 
letter  as  weU  as  the  spirit  of  their  bond. 
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Sample  t.  Hale,  34  Neb.  220,  51  N.  W.  837; 
Abbott  V.  Morriasette,  (Minn.)  48  N.  W.  4ia; 
Sepp  V.  McCann,  (Minn.)  50  N.  W.  2M;  Ly- 
BUD  T.  City  of  Lincoln.  37  Neb.  — ,  67  N.  W. 
6SL 

It  appears  tbat  tfala  aoit  was  flrat  broni^t 
to  tbe  ooouty  court  of  Laneastw  coontr,  and 
that  plaintiffs  in  error  obtained  a  Judgment 
there  against  Layne,  and  he  appealed  to  the 
district  conrL  In  tbe  latter  eovrt  plaintUDi 
Id  error  again  obtained  judgment  against 
Layne,  and,  on  motion  and  notice  to  llie  snre- 
tlea  on  tiie  appeal  bond  ot  hajna  from  tbe 
county  court,  took  Judgment  against  stich 
anretles.  Counsel  for  defendants  In  error  aay 
that  plalntUCs  in  error,  by  reason  of  baring 
taken  jud^ent  against  tbe  sureties  on  the 
appeal  bond  from  the  oounty  court,  are  now 
estopped  from  prosecuting  tills  proceeding 
In  error.  We  do  not  tblnk  any  one  can  oom- 
plain  of  tho  Jodgmoit  against  lAjne  or  tbe 
snreties  on  bis  appeal  bond  ercept  tbems^Tes. 
These  defendants  in  error  conld  not  plead 
such  Judgments,  in  tbe  absence  of  tbelr  sat- 
isfaction, as  a  defense  to  this  action.  Plata»- 
tifh  In  «Tor  are  entitled  to  Judgment  against 
as  many  of  the  parties  sued  as  the  evidence 
and  the  law  will  give  them,  and  tbe  fact  that 
ttiey  bare  Judgment  against  (me  or  more  of 
the  parties  sued  does  not  prevent  plaintlfCs 
in  error  from  prosecuting  this  suit  against 
others  liable  on  tbe  same  cause  of  action. 
Buduinan  v.  Dors^,  11  Neb.  373,  9  N,  W. 
546,  dted  bj  counsel,  does  not  sustain  their 
contention.  Tbe  Judgment  of  the  district 
court  is  revened,  and  the  cause  mnanded. 
Tbe  other  comnUsstonen  ooncur. 


ALSaCANDBB  v.  SHAPFBR. 
(Si^reme  Oonrt  of  MebiaAa.  Jan.  4, 1894.) 

Tu&TIOir— POBBCLOSURB  OF  TAX  LieitB  —  PrioB. 

ITT — LnuTATioif  or  Actiohb. 

1.  A.  brooght  suit  against  B.  and  others  to 
foredoae  tax  Uena  B.,  In  18&1,  answered, 
averring  that  she  bad  parchesed  portions  of  the 

? remises  in  controversy  in  1870  and  in  1871 
or  taxes,  the  last  payment  being  made  in  1874, 
and  asking  that  her  title,  interest,  and  claim 
be  decreed  st^erior  to  A*s.  Held,  first,  tliat, 
treating  the  answer  as  setting  up  title  In  B. 
onder  tbe  tax  sales  and  deeds  issued  thereaa- 
der,  it  failed  to  state  any  defense  against  A.*b 
petition  to  foreclose  liens  for  subsequent  taxes; 
and,  second,  viewed  as  an  assertion  of  tu  llwM, 
tbey  apoeared  on  the  face  of  the  answer  to  be 
barred  by  the  statute  of  Ilmitatious, 

2.  An  action  to  foreclose  tax  Hens  tnnst  be 
brought  within  five  years  after  the  expiration 
of  the  time  to  redeem.  Helphrer  v.  Hedick. 
31  N.  W.  256,  21  Neb.  80;  D'Gette  v.  Sheldon 
44  N.  W.  30.  27  Neb.  829;  Warren  v.  Demary 
GO  N.  W.  15,  33  Neb.  827,— followed. 

S.  When  land  has  been  sold  for  taxes,  and 
a  suit  to  foreclose  the  lien  therefor  is  not  in- 
stituted within  five  years  from  the  expiration  of 
tbe  time  to  redeem,  the  Hen  is  extinguish  pd, 
and  eeftses  to  be  a  charge  upon  the  land.  Tbe 
statute  in  that  respect  does  not  merely  operate 
to  defeat  tbe  remedy,  but  limits  Uie  duration 
of  tbe  lien  Itself. 

4.  The  holder  of  tax  certificates,  whose 
lisn  is  -baired  by  the  statute  of  UndtationSt  has 


no  equity,  as  against  the  hold«  of  subsegoent 

tax  liens,  whereby  he  can  reiiuire  such  subse- 
quent lienor  to  discharge  the  barred  liens,  or 
admit  their  priority  as  a  condition  for  foreclos- 
ing his  own. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Cass  county;  Ohap- 
man,  Judga 

Action  by  Wmiam  H.  Shaffer  agalnat  Art 
B.  Alexander  and  others  to  fOTecIoee  a  tax 
Uen.  There  was  decree  for  plaintiff  by  de- 
fault, and  from  a  Judgment  refusing  to  va- 
cate the  decree  deftodant  Alexander  brings 
error.  Affirmed. 

&  P.  Vanatta,  for  plaintiff  In  error.  Bern- 
Moa.  ft  Root,  tor  detotdant  ia  error. 

IRVINB,  a  Shaffer,  tbe  defendant  ta 
error,  bcoa^  a  suit  In  the  district  court 
of  Cass  county  against  the  unknown  heirs  of 
Jos^  TlirotdunwtcwL,  tbe  plaintiff  In  error. 
Art  B.  Alexander,  and  otbers,  the  object  of 
which  was  to  foreclooe  tax  liens  upon  certain 
property  in  that  county.  The  petition  al- 
leged, as  to  a  porQkm  of  tbe  property  cot- 
ered  i^  plaintiff's  Uen,  tliat  Art  B.  Alex- 
ander claimed  to  have  some  Uen  on  or  title 
to  the  same,  but  arwred  that  such  title  or 
lien  was  Junicv  to  tiiat  of  tbe  plaintiff. 
Alexander  made  default,  and  a  decree  was 
ruidered  In  accordance  with  the  praya  of 
tiie  petitloa,  fixing  tbe  plaintiff's  Uen,  and 
finding  that  ttie  plaintiff  In  error  had  no  ilea 
upon  the  premises.  Tbe  taxes  for  which  the 
plaintiff  btiow  claimed  a  \l&x  were  taxes  for 
1886  and  aubseqaent  years,  and  were  paid 
at  difleroit  periods  between  1886  and  1890. 
Tbe  suit  was  begun  September,  1800.  Upon 
the  9th  of  February.  1891,  tbe  plaintiff  ha 
error  filed  a  petition  to  set  aside  the  decree, 
and  for  leave  to  answer.  A  demurrer  was 
filed  to  this  petition,  whl^  was  ormniled, 
and  the  decree  vacated  so  far  as  to  aUow 
the  plaintiff  in  error  to  answer,  setting  forth 
her  dalm.  An  answer  was  then  filed  by  the 
plaintiff  in  emv,  alleging  that  she  claimed 
an  Interest  In  certain  of  the  property  de- 
scribed In  the  original  petlthm;  that  a  por- 
tion of  such  property  she  purchased  Sep- 
tember 4,  1871,  at  tax  sale  for  the  taxes  of 
1870;  and  that  a  portion  she  purchased  at 
tax  sale  Septemb«  fl;  1870,  for  the  taxes  of 
1869;  and  that  she  had  paid  subsequent  tax- 
es on  this  property,  tbe  last  payment  being 
made  May  1,  1874.  The  different  taxes  and 
dates  of  payment  are  set  out  at  large  In  the 
answer.  The  answ^  farther  aUeged  that 
August  5,  1873,  a  tax  deed  was  made  for 
the  lot  sold  in  1871,  and  tbat  on  May  8,  1674, 
a  deed  was  made  for  the  lot  sold  in  1870. 
Tlie  answer  then  amred  that  her  title  and 
claim  was  superior  to  that  of  Shaffer,  and 
that  Shaffer  bought  with  notice  of  her  In- 
tra*eBt  There  was  a  prayer  that  her  "title, 
interest,  and  claim"  be  decreed  superior  to 
tbat  of  Shaffer,  and  for  general  relief.  A 
demurrer  was  filed  to  this  answer,  which  was 
anstained,  and  judgment  entered  according 
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lyt    Prom  this  judgment  error  is  prosecuted. 

The  answer  lacks  much  In  certainty,  but, 
howeTOT  It  may  be  conatrued,  the  Judgmoit 
of  the  district  court  la  right  If  It  Is  to  be 
taken  as  pleading  title  In  the  plaintiff  In 
error  under  her  tax  deeds  Issued  In  1873  and 
1874,  It  failed  entirely  to  present  a,  defense 
to  idalntUTs  petltlcm.  for  the  reason  that  It 
made  no  denial  of  the  facts  set  mit  In  the 
petition  establishing  a  subsequent  Uen  tor 
taxes,  and  notwithstanding  the  answer  the 
plaintiff  on  his  petition  would  stIU  be  en- 
titled totberdlef  granted  him  IntheorU^nal 
decre&  U;  on  the  oQkt  hand,  the  an- 
swer be  construed  as  setting  up  a  tax  Hen 
stwerlor  to  ttiat  of  Shaffer,  It  Is  still  fatally 
defecUve.  The  answ»  shows  on  Its  fiice 
that  the  last  payment  of  taxes  waa  made  In 
1874t  more  than  five  years  before  tbe  original 
action  was  b^nn,  to  say  nothing  of  the  time 
of  filing  the  answw.  The  time  of  red^p- 
tlon  exjfireA  as  to  part  of  the  pnqterty  In 
1872,  and  as  to  the  rest  In  1873.  An  actltm 
to  forecloee  tax  Uens  must  be  teoog^t  within 
fire  years  after  the  expiration  of  the  time 
to  rede^  Helphr^y  t.  Redlck,  21  Neb.  80, 
81  N.  W.  266;  Faiker  t.  Hatheson,  21  Neb. 
546^  82  N.  W.  098;  lyaette  r.  Sheldon,  27 
Xeb.  82&,  4A  N.  W.  30;  Warren  t.  Demiaxy. 
38  Neb.  827,  00  N.  W.  15. 

nalntifl  In  error  says,  howerer,  that  she 
Is  not  In  ODurt  prosecuting  an  action  to  ton- 
dose  a  tiaa,  but  merely  in  defense  of  Shaf- 
fer's BxMon,  and  Out  the  maxim  that  "he 
who  seeks  equity  must  do  equity"  is  to  be 
applied;  tiiat  Shatter  must  be  required  either 
to  adndt  the  seniority  of  her  Iten,  or  else 
to  pay  It  as  a  condition  of  his  obt^nlng  re- 
lief. This  clidm  raises  two  qnestlfHis:  First 
Does  Qie  subsequent  tax  sale  cut  out  a  forma* 
<»ie  for  prior  taxes?  Second.  It  It  do  not, 
should  the  subsequent  tax  lienor,  after  the 
expiration  of  the  period  ot  limitations  upon 
the  former  tax  sale,  be  required  to  admit  or 
discbarge  the  prior  lien?  The  oonduslon 
reached  np<m  the  second  question  renders  a 
decision  of  tiie  flrat  nnnecKsaary.  It  waa 
h^  In  Wygant  t.  Dahl,  26  Neb.  662,  42  N. 
W.  736,  that  where  the  owner  of  property 
institutes  an  action  quia,  tfanet  to  remove  the 
cloud  cast  by  n  tax  title  upon  hia  property, 
he  must,  as  a  condition  of  relief,  do  equity, 
by  paying  the  iHdder  of  the  tax  title  tlie 
taxes  paid  by  him,  with  Interest.  Two  ob- 
servations are  to  be  made  upon  this  case. 
The  first  is  that  the  dedslon  was  based,  part> 
ly  at  least,  np(m  the  duty  of  the  owner  to 
pay  the  taxes  when  they  became  due.  This 
is  evident  from  the  following  language  from 
the  opiDlon:  "He  comes  Into  a  court  of  eq- 
uity aaldng  relief  fnHU  consequences  fidriy 
traceaUe  to  his  own  failure  to  discharge  a 
common  duty  whldi  the  state  requires  of  all 
lot  owners.*'  Secondly.  The  opinion  also  laid 
stress  upon  the  fact  that  the  statute  provides 
that  "taxes  uptm  real  iffoperty  are  ber^ 
made  a  perpetual  lien  thereon.,"  and  tiie 
opinion  further  states  that  "this*  right  and 


lien  Is  recognized  as  untiffected  by  the  lapse 
of  time."  But  in  the  subsequent  case  of 
D'Gette  r.  Sheldon  the  following  language  is 
used:  "But  it  may  be  said  tiiat  the  statute 
declares  taxes  up<m  real  estate  to  be  'a  per 
petual  lien,'  and  tberefbre  they  can  be  en- 
forced at  any  time;  This  provision  ot  the 
statute,  however.  Is  to  be  construed  in  con- 
nection with  that  iffovlding  fbr  a  sale  of  tbp 
land  at  a  qiecifled  time  for  the  taxes  due, 
and,  if  not  redeemed  after  notice  to  that 
effect  within  two  years  tiiereafter,  then  the 
tax  purchaser  may  either  take  a  tax  deed, 
or  foreclose  his  tax  lien.  In  either  case,  If 
he  seeks  the  aid  of  a  court  of  equity  to  en- 
force his  Uen.  he  must  do  so  in  five  yeani. 
The  word  fpearpetnal,'  therefore,  was  not  In- 
tended to  continue  tiie  delinquent  taxes  la 
force  against  real  estate  aftra-  the  statute 
had  barred  a  right  of  action  tiierecm.  The 
Uen  conferred  hf  the  statute  Is  fixeA  npcm  tiie 
land  Itselt  and  Is  primary,  Dvenidlng  all 
otiier  Hens,  since  a  sale  thereunder.  If  duly 
made,  would  extinguish  all  othw  c^alma,  and 
the  word  'perpetual'  seems  to  be  used  In  fliat 
sense."  And  in  the  syllabQB  It  Is  said  that 
'it  was  not  Intended  to  ccmtlnue  a  tox  lien 
in  force  after  the  remedies  to  enforce  It  had 
ceased,"  Section  180  of  the  revenue  law  pro- 
vides that  'if  the  owner  of  any  mdi  certifi- 
cate idiaU  taSl  ox  ne^ect  eith^  to  deDund  a 
deed  tiiereon,  or  to  commeuce  an  wjtlon  tar 
the  foreclosure  of  the  same,  as  provided  in 
the  preceding  sections,  within  five  years 
trom  ttie  date  thereof,  the  same  shsU  cease 
to  be  vaUd  or  of  any  force  whatever,  either 
as  against  the  person  holding  or  owning  the 
title  adverse  thereto,  and  aU  othor  persons, 
and  as  against  the  atate,  county,  and  aU 
other  municipal  subdirlidons  thereof."  It 
seems  therefore  estaUIshed  ttie  statute 
and  by  the  later  decisions  at  tids  court  that 
the  Umltation  fixed  In  the  revenue  law  Is  not 
merely  a  Umltetion  as  to  tiie  ri^t  of  action, 
but  it  Is  a  Umltetl(m  upon  the  duration  of  the 
Uen  Iteelf,  and  tbat,  upon  the  ^itoitlon  ot 
the  period,  It  Is  not  merdy  tiie  remedy  to  en- 
force the  Uen  which  expires,  but  tiie  lien  it- 
self Is  extinguished  abs(dntdy. 

The  maxim  that  'iie  who  sedcs  equity  must 
do  equity"  has  never  been  so  applied  as  to 
Justly  a  court  In  Imposing  arbitrary  condi- 
tions In  order  to  carry  out  what  in  the  In- 
dividual oi^on  of  the  chancellor,  would 
amount  to  siAstantla!  Justice  between  the 
parties.  The  rule  only  requires  the  plalntilT 
to  do  "equity;"  that  Is,  to  do  what,  upon  e!>- 
tabUshed  Usid  principles,  he  should  be  re- 
quired to  do.  It  has  sometimes  been  applied 
In  cases  where  the  defendant  was  not  In  a 
podtlmi  to  affirmatively  sedc  r^et  himself, 
but  the  vast  preponderance  of  autbtuity  Is 
that  tiie  maxim  should  never  be  appUed  so 
as  to  require  that  the  plaintiff  slumld  pec^ 
form  an  act  not  devolved  xxpon  him  by  e»- 
tabUshed  legal  or  equitable  iirlnclides.  See 
1  Pom.  Eq.  Jur.  |  886  et  seq.,  and  cases  tberf 
cited.   In  this  case  tiie  plaintiff  In  oror  has 
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not  only  lost  her  raneOr  to  enfbrce  ber  Hen, 
bat  has  lost  the  lien  Itself,  so  that  tbea  Is  no 
charge  upon  the  land  which  a  court  can  re- 
quire to  be  paid.  Moreow,  then  never  was 
an;  duty  derolvhig  apon  Shaffer  to  pay  tiie 
tuGs  which  were  paid  b7  idalntttt  In  oror. 
He  was  not  the  owner  of  the  land,  and  not 
dupeable  with  those  taxes,  and.  If  she  had 
a  claim  upon  the  land,  it  was  her  duty  to 
pay  them,  and  not  to  permit  the  land  to  be 
rabseqaeutly  sold,  and  subsequent  taxes  to 
be  paid  by  Shaffer.  Affirmed.  -The  other 
eommlssloners  concur. 


SWARTZ  T.  DUNCAN  et  al. 

(Snpreme  Court  of  Nebraska.  Jan.  4, 1894.) 

Appeai^Hbtibw— Pkincipal  and  Agent— Rati- 
fication. 

1.  The  Bapreme  conrt,  thongh  trying  a  case 
de  DOTo  on  aiq>eal,  will  not  disturb  the  finding 
of  the  district  court,  unlesa  th*e  finding  and  de- 
cree cannot  be  reconciled  with  any  reasonable 
coDBtmction  of  the  testimony.  Oadsden  t. 
Phelgs,  66  N.  W.  814,  87  Neb.  — . 

2.  A  principal  must  repudiate  the  acts  of 
bis  agent  within  a  reasonable  time  after  Btich 
act!  come  to  his  knowledge,  or  his  silesce  and 
fnactiim  will  be  deuned  a  ratification  of  his 
■gent's  conduct  AccOTdingly,  where  S.,  In 
ISSl,  conveyed  his  farm,  and  delirered  poesen- 
rion  of  the  same,  to  C.  In  trust  for  S-'s  use,  and 
C,  in  February,  1883,  sold  and  couTCyed  the 
farm  to  D.,  taking  his  notes,  secured  by  a  mort- 
fUfce  on  the  farm,  for  purchase  price,  and  on 
February  20,  1833,  O.  sent  the  notes  to  S.,  and 
advised  nim  of  the  sale  and  eonyeyance  to  D., 
■Bd  S.  retained  the  notes,  and  made  no  objec- 
tion to  the  sale,  either  to  C.  or  D.,  until  Oc- 
tober, 1888,  when  he  brought  suit  to  annul  the 
contract  of  sale,  held,  that  S.  had  ratiBed  the 
■ale  and  conTeyance,  through  C,  to  D. 

3.  The  evidence  relied  on  in  this  case  to  sna- 
tain  the  defense  t^at  the  compromise  or  Bettle- 
ment  pleaded  herein  had  been  procured  by  un- 
fair means  examined,  and  idd  not  to  establish 
rither  fraud,  dnreas,  or  andne  Influence. 

(Syllabus  by  the  Court) 

Apiteol  from  district  court;  Jefferson  coun- 
ty; Broady,  Judge. 

Action  by  Mary  H.  Swartz  against  Samuel 
0.  Duncan  and  others  to  cancel  a  convey- 
■nce  of  land,  and  for  other  relief.  From  a 
decree  for  plaintiff,  defendants  appeal.  Be- 
Tersed. 

Baker  ft  Freeman,  for  appellants.  John 
Saxon,  for  appellee. 

RAOAN,  a  In  the  year  1881,  Henry  R. 
Bwartx  and  wl^  caireyed  80  acres  of  land 
owned  by  them,  and  on.  which  they  resided. 
In  JeffersMi  county.  Neb.,  to  Martha  J.  Car- 
penter, and  In  1S8S  she  and  her  husband. 
Solon  B.  Carpenter,  convened  this  land  to 
Samuel  O.  Duncan,  for  an  express  coniddraa- 
tlon  of  $700.  H«ii7  B.  Swarts  Instituted 
this  salt  In  the  dlstiict  court  of  Jefferson 
county  In  October,  1888,  against  Martha  J. 
Carpmter,  S(don  B.  Caipenter,  her  husband, 
Samuel  G.  Duncan,  and  Harriet  A.  Duncan, 
Us  wife,  alleging.  In  substance,  that  defend- 
ant8»  in  18S1,  conq^Ired  together  to  obtain 


said  land  from  plaintiff  without  eoniddan- 
tion,  and,  to  cany  oat  their  fraudnlent  In- 
tentlui.  Informed  plaintiff  that  a  complaint 
had  been  sworn  out  tor  him.  and  that  a  war- 
rant tar  his  arrest  tar  a  criminal  offense  was 
thai  In  the  hands  of  the  sheriff,  and  that 
plaintiff  would  be  arrested  and  Imprisoned 
If  he  remained  bi  the  ooontry,  and  advised 
him  to  leave  the  state;  that  they  greatly 
frightened  plaintiff  tluseby,  he  being  a  timid 
man,  and  caused  him  to  turn  over  to  Martha 
J.  Carpenter  and  ho-  husband  all  plaintiff's 
posiHial  property,  and  to  deed  to  said  Martha 
J.  Carpentar  the  land  mrationed  above,  with- 
out consideration,  transported  plaintiff  to  a 
railroad  station  outside  of  Jefferson  county, 
and  shipped  him  to  tiie  state  of  llUnois,  and. 
in  a  few  days  thereafter,  shipped  plaintiff's 
wife  and  children  to  him;  that  plaintiff  and 
his  family  have  since  resided  in  Illinois,  and, 
on  account  of  their  extreme  poverty,  have 
been  unable  to  return  to  Nebraska;  that  the 
Carpentov  convo^  to  their  own  use  all 
of  ^alntlfl's  prasonal  pnv>erty;  that  the  con- 
veyance of  the  land  to  Duncan  by  tiie  Gar- 
penters  was  a  part  of  the  fraudulent  scheme 
to  defraud  plaintiff.  The  prayer  of  the  pe- 
tition was  tor  a  decree  that  Duncan  be  de> 
creed  to  reconvcgr  the  land  to  plaintiff,  and 
for  an  accounting  of  rmts.  Haary  B.  Swarts 
and  his  wife.  Maiy  H.,  were,  a.tter  this  suit 
WRS  brought,  divorced,  and  Henry  R.*s  In- 
terest In  the  land  and  all  his  other  propertj- 
transfored  to  his  wife,  and  she  was  sub- 
stituted as  the  sole  plaintiff  in  this  case. 
The  district  court  found  the  Issues  In  favw 
of  Mrs.  Swarts,  and  entered  a  decree  can- 
celing the  conveyance  from  Swarts  and  his 
wife  to  iba.  Caipenter,  and  from  Mrs.  Car- 
puiter  and  husband  to  Duncan,  and  quieted 
and  ccHDflrmed  the  title  to  said  real  estate 
in  Mrs.  Swartz.  From  this  decree,  Carpen- 
ter  and  his  wife  and  Duncan  and  bis  wife 
appeal. 

There  are  three  grounds  relied  upon  by  the 
appellants  to  reverse  the  decree. 

1.  That  Duncan  was  an  innoceit  purchaser 
of  the  land  from  Mrs.  Carpenter  without  no- 
tice of  the  fact  that  Mrs.  Carpenter  hdd 
It  in  trust  Whether  Duncan  was  an  inno- 
cent purchaser— that  Is,  whether  he  bought 
tbls  land  without  knowledge  of  the  fact  that 
Carpenter  held  It  In  trust  for  SwartiG— was 
a  question  of  tact  The  trial  coart  found 
that  Duncan  purchased  the  land  with  knowl- 
edge of  the  fact  that  Carpenter  held  the  land 
In  trust  for  Swarts.  After  a  careful  study 
of  the  evidence,  we  are  unable  to  say  that 
tills  finding  is  wholly  imsupperted  by  com- 
petent testimony.  It  would  subserve  no  use* 
ful  purpose  to  quote  the  evidence.  The  testi- 
mony does  not  impress  as  very  stnmgly  with 
the  conviction  that  Duncan  was  actuated 
with  a  traadident  purpose  In  these  transac- 
tions, but  we  have  only  the  lifeless  record 
tor  a  guide.  We  have  not  heard  the  Uvlng 
witnesses  speak,  nor  observed  them,  nor 
their  conduct,  while  testifying.   The  trial 
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Judge  had  all  these  opportunltlea.  nie  con- 
duct of  Bancan  In  the  premlaM  tliit  li,  what 
ha  did,  and  the  part  ho  took,  in  sending 
SwartB  out  of  the  conntry—waa  a  circum- 
stance snsceptlble  of  an  lanooent  or  guilty 
tntetpretattoot  and  whether  one  or  the  other 
Should  have  been,  and  doobtlcaa  was,  d*> 
tennlned  tnm  the  axtent  oC  cradlMllty  gtra 
to  thft  BtatunoitB  d  the  witnesses  who  te»> 
ttfted  to  the  fftets  Intended  to  astabllah  the 
Intent  of  the  actor.  "The  sivrems  court, 
thou^  trying  a  case  de  novo  im  anwal,  will 
not  disturb  the  finding  of  tbo  district  court 
unless  the  finding  and  decrM  cannot  be  rec- 
<mciled  with  any  reasonable  construction  of 
the  testimony.''  Oadsdoi  ▼.  Phelps.  87  Neb. 
— k  66  N.  W.  814.  The  first  «Eoeptlan  of 
appdiants  to  the  decree  must  therefore  be 
orermled. 

2.  The  second  point  made  bj  the  appel- 
lants Is  that  Henry  B.  Svarts,  before  being 
dlrorced  fnm  his  wlfe^  ratified  the  sale  and 
conveyance  made  by  the  Gaipraters  to  Don- 
can .  It  amtears  fKun  the  record  that  Gar* 
pentw  and  his  wtte  conveyed  tlris  land  to 
Duncan  on  the  7th  of  Febmary,  1888.  the 
couBlderatitm  paid  by  Ihuican  b^ng  |700, 
and  paid  as  follows:  A  prior  mortgage  on 
the  premises,  amounting,  principal  and  inters 
est,  to  some  9412,  and  for  the  reminder  of 
the  purchase  money  Duncan  ocecnted  to 
Mrs.  Cjirpenter  his  note  of  $300,  secured  by 
a  mortgage  on  the  real  estate.  On  Febru- 
ary 20,  1883,  Carpenter  wrote  a  letter  to 
8wnrt^  adrlsiiu;  him  of  the  sale  and  conrey- 
ance  of  this  land  to  Duncan;  adrlsed  him 
<tf  the  jvtce  fbr  which  he  had  sold  it  to  Dun- 
can, and  how  the  consideration  was  paid, 
and  inclosed  tlie  purchase-money  notes,  unin- 
dorsed, to  Swart^  and  these  notes  were  re- 
tained 1^  Swarts.  The  mortgage  securing 
these  notes  was  nevw  assigned  or  deUvered 
to  Swart&  In  S^tember.  18S3,  Duncan 
paid  these  notes  to  Oie  Carpenters,  and 
hCrs.  Carpenter  therenpon  released  the  mort- 
gage. There  is  no  evidence  that  Swartz  did 
m  said  anything  towards  repudiating  this 
sale  and  omT^rance  mtn  he  brought  this 
suit,  to  1888,  at  which  time  be  brought  the 
Dotes  Into  coral.  Atteae  his  receipt  of  the 
notes,  he  soit  them,  in  1883  or  1884.  to 
Messrs.  Norral  Bros.,  attorneys  at  law,  Sew- 
ard, Neb.,  for  collection;  and  this  firm  sent 
them,  some  time  afterwards,  to  one  Glaus- 
sen,  a  banker  at  Alexandria,  Neb.,  for  «^ 
lectlOD.  The  letter,  with  the  notes,  come  in- 
to the  hands  of  one  Oowdy,  ttien  an  attor> 
n^  at  law  at  Ataundrla.  He  kept  them  for 
some  time,  and  finally,  on  tte  15th  of  Janu- 
ary. 18S7,  Messrs.  Norral  Bros.,  having  re- 
trained possession  ot  the  notes,  returned 
them  to  Swarts.  During  all  this  time  Swarts 
made  no  ettoet  to  repudiate  tliis  sale  and  con- 
veyance. He  was  personally  acquainted 
with  Duncan;  had  been  Duncan's  neighbor; 
knew  that  Duncan  liad  bonght  the  land  of 
Carpenter;  yet  he  did  not,  as  a  prudent  man 
would  have  done,  had  he  be«i  dissatisfied 


with  ths  sale,  return  these  notes  to  Osipeft- 
t«,  and  notify  Dunoui  that  he  disapproved 
of  the  sale  and  omveyance  of  the  land  to 
him.  All  these  years  Duncan  remained  in 
possesslcai,  paying  taxes  and  making  im- 
provements on  the  land.  Do  these  facts  es- 
tablish a  ratfleatioB  by  Swarts  of  the  sak 
and  eonvoranee  (tf  ihis  land  by  Oorpeater 
to  I^can?  We  thbifc  they  da  Swarts 
know  the  land  had  been  sold  by  his  tmstee 
or  agmt.  Carpenter;  knew  to  whcnn  si^; 
knew  the  price  paid,  and  had  In  his  posses- 
sion the  evidences  of  it.  Und»  these  dream- 
stances,  if  he  was  dissatisfied,  it  was  Us 
duty  to  speak,  at  least.  If  not  to  act,  ^thln 
a  reasonable  time.  He  remained  silent;  he 
remained  Inactlvei  so  far  as  rspudiating  the 
acts  of  Carpenter;  Indeed,  his  only  acta  were 
directed  to  a  conflrmaticm  of  what  Carpen- 
ter had  done.  Whether  Duncan  was  an  In- 
nocent pnrchaaer— that  is,  whether  be  pur- 
chased this  la^d  from  Carpenter  knowing 
that  he  hdd  it  In  trust  tor  Swarts-has  noth- 
ing to  do  with  the  point  undn  con^eration. 
Duncan  may  have  purchased  with  notice  of 
Swarts's  rights,  <and  the  finding  of  the  trial 
court  comp^  us  to  assume  that  he  dldO 
but  Swarti^  knowing  tlUs,  could  not  ronshi 
dlent  all  these  years,  nntU  Duncan  had 
changed  his  status,  and  th^  repudiate  the 
8al&  The  second  exception  of  appellants  to 
the  decree  Is  sustained. 

3.  The  third  occ^ticm  of  the  appellants  to 
the  decree  Is  that  Mrs.  Swarts,  after  her  dl- 
vwce,  settled  and  compnunised  the  dispute 
in  this  casa  The  recwd  ahem  tbat,  aftv 
Norral  Bras,  had  returned  the  notes  to 
Swartz.  thsiy  were  put  into  the  handa  of  one 
Qowdy,  an  attorney  at  Falrbnry,  Neb.,  and 
be  instltntcd  this  suit  in  the  name,  as  has 
before  been  stated,  of  Heniy  B.  Swarts. 
WhUe  the  action  was  pending.  In  April,  1880; 
and  atba  Swarts  and  wife  bad  been  di- 
vorced, Duncan  and  Gowdy  effected  a  settle- 
ment of  the  matters  in  controversy  in  this 
suit,  the  terms  of  which  were  that  Swarts 
and  wife  were  to  (Kaltdalm  the  land  to  Dun- 
can In  conslderatlMi  ct  his  paytng  $300  and 
the  cost  of  suit  A  deed  was  accordingly 
made  out,  and  sent  to  tiie  Swartses  In  lUl- 
nols,  with  a  stotement  of  the  torms  and  pur- 
poses ot  settSanrait  ISr.  Swarts  ezeented 
this  deed,  but  Mrs.  Swarts  declined  to  exe- 
cute the  deed  and  make  the  settlemrait,  sad 
at  once  came  to  Falrbnry.  Her^  In  the  <tf- 
flce  and  presence  of  her  attpmey,  after  an 
IntOTlew  with  Duncan,  and  a  consultation 
with  some  of  her  Mends,  who,  she  says,  ad- 
vised her  to  compromise  the  case,  she,  on 
April  28,  1890,  «iecnted  the  deed  already 
signed  by  Mr.  Swarts.  Duncsn  thereuiMia 
paid  oiree  the  ^tSOO,  and  paid  the  costs  of  salt, 
and  received  his  quitclaim  deed.  Of  the 
money  paid  toe  this  settl^ent,  Mrs.  Swarts 
received  tmly  about  $112  from  her  attoraey. 
After  tills  had  been  done,  about  May 
1800,  Mrs.  Swarts  filed  a  petition  of  bitervm- 
tkm  in  this  case^  and  some  time  sfterwardi 
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the  court  set  aside  the  dismissal  of  the  case 
that  had  been  entered  In  pursuance  of  the 
settlement,  and  allowed  Mrs.  8 warts  to 
proeecute  the  action  as  plaintiff.  From  any- 
thing we  hare  been  able  to  find  Id  the  rec- 
ord, this  compromise  or  settlement  made  be- 
tween Mrs.  Swartz  and  Duncan  was  fairly 
made.  Mrs.  Swartx  knew  In  Illinois  of  the 
tarns  of  the  proposed  settlement,  and  was 
dissatisfied  with  it.  She  comes  to  Nebraska. 
She  knows,  nt  this  time,  all  that  Carpenter 
and  Dnncan  had  both  done.  The  suit  to  an- 
nul their  action  is  pending.  She  meets  Dun- 
can, and  charges  him,  she  says,  with  having 
purchased  the  land  from  Carpenter,  know- 
ing it  was  her  husband's.  She  at  first  de- 
clines to  accept  the  terms  of  settlement, 
leaves  her  attorney's  office,  remarking  that 
she  will,  on  her  return,  decide  what  she  wUl 
do.  She  consults  her  friends.  They  advise 
her,  she  says,  to  make  the  settlement  She 
returns,  signs  the  deed,  and  accepts  the 
money  paid  in  settlement.  The  record  does 
not  show  any  fraud  or  deception  practiced 
on  her  to  procure  this  settlement.  She 
was  laboring  imder  no  mistake  as  to  the 
facts.  She  was  not  old.  Infirm,  weak-mind- 
ed, or  Ignorant.  Her  evidence  to  parry  this 
defense  is  that  she  was  Intimidated  by  her 
attorney,  Gowdy,  into  agreeing  to  this  set- 
tlement; that  he  betrayed  her;  that  he  was 
Id  a  conspiracy  with  Duncan;  that  (lowdy 
threatened  that  if  she  did  not  execute  the 
deed,  and  carry  out  the  terms  of  the  pro- 
posed settlement,  he  had  authority,  as  her 
attorney,  to  do  so  for  her,  and  bind  her, 
and  would  do  so,  and  then  she  would  get 
nothing;  that,  believing  Gowdy  had  such  au- 
thority, and  that  be  would  do  as  he  threat- 
coed,  she  signed  the  deed,  made  the  settle- 
ment, and  accepted  the  money.  There  Is  no 
evidence  In  this  record  sustaining  her  theory 
that  Duncan  and  Gowdy  conspired  together, 
nor  does  the  evidence  sustain  her  contention 
that  Gowdy  betrayed  h^.  Assuming  the 
otbtt  evidence  of  hers  to  be  true.  It  does  not 
establish  that  this  settlem^t  or  compromise 
ires  brought  about  by  duress  or  undue  In- 
fluence. The  third  exception  of  the  appel- 
lants must  therefore  be  sustained. 

The  evidence  In  this  record  establishes  be- 
yond all  controversy  that  Martha  J.  Carpen- 
ter did  not  buy  or  own  this  land,  but  held 
the  same  In  trust  for  Swartz,  and  had  his 
authority  to  sell  and  convey  It  to  Duncan,  as 
stated  above  And  the  evidence  also  conclu- 
Bively  shows  that  about  October  1,  1883, 
Dancaa  paid  to  the  Carpenters  $300  for  the 
balance  of  the  purchase  price  of  said  land. 
This  money  belonged  to  Swartz.  The  Car- 
penters, however,  converted  It  to  their  own 
use,  and  have  never  paid  It,  or  any  part  of 
it,  over.  They  cannot  be  allowed  to  retain 
this  money.  It  is  true  that  they  did  not  re- 
ceive in  cash  quite  the  full  amount  of  $300 
and  accrued  interest  of  $1(>,  as  some  $80 
were  deducted  by  Duncan  for  the  purpose 
of  clearing  up  a  cloud  on  the  title;  but  the 
v.&7N.w.no.6 — 35 


rents  and  profits  of  the  land  t&e  the  length 
of  time  It  was  held  and  used  by  the  Carpen- 
ters were  of  as  great  value  as  the  deduction 
made  by  Dnncan,  and,  under  the  evidence, 
the  Carpenters  must  be  held  to  account  for 
the  full  $aOO.  with  7  per  cent.  Intereat  there- 
on  from  October  1,  1883.  The  decree  ap- 
pealed from  Is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  the  district 
conrt  to  dismiss  the  case  as  to  Samuel  C. 
Duncan  and  Harriet  S.  Dimcan,  his  wife,  and 
to  enter  a  personal  judgment  in  the  case  in 
favor  of  Mary  H.  Swartz  against  Martha 
J.  Carpenter  and  her  husband  for  $300,  with 
interest  thereon  at  the  rate  of  7  per  cent 
per  annum  from  October  1,  1883,  and  to 
award  Immediate  execution  therefor,  and  tax 
the  eatlTe  cost  of  this  proceeding  to  the  said 
Martha  J.  Carpenter  and  Solon  B.  Carpenter, 
her  husband.  Judgment  accordingly.  The 
other  commissions  concur. 


OMAHA  ft  R.  V.  BT.  GO.  v.  CLARKE. 

(Supreme  Court  of  Nebraslta.  Jan.  16,  1894.) 

Railboa.i>  Compasibs  —  EacAPiHO  Steam— Nboli- 
OBNCB— Borden  op  Proop. 

1.  In  order  to  render  a  railroad  company  lia- 
ble for  injuries  caused  by  horecs  running  away 
in  consequence  of  fright  caused  by  steam  escap- 
ing from  the  valTes  of  an  engine,  it  must  ap- 
pear, not  only  that  the  opening  of  the  valves 
was  unnecessary,  but  also  that  it  was  done  un- 
der such  circumstances  as  to  Imply  a  failure 
to  exercise  that  care  which  a  prudent  and  rea- 
sonable man  would  exercise  under  similar  cir- 
cumstances. 

2.  While  negligence  is  an  Inference  to  be 
drawn  from  the  facts,  the  existence  of  the  facts 
themselves  must  not  be  left  to  conjecture,  but 
facts  must  be  established  by  evidence  which 
would  warrant  a  reasonable  man  iu  inferring 
negligence. 

3.  The  evidence  in  this  case  re-examined, 
and  Itdd  insufficient  to  sustain  the  verdict. 

{Syllabus  by  the  Court) 

On  rehearing.  Reversed. 

For  former  report,  see  53  N.  W.  970. 

IRVINE,  C.  An  opinion  to  this  case,  af- 
firming the  Judgment  of  the  district  court, 
was  filed  January  3,  1893,  and  reported  In 
35  Neb.  867,  53  N.  W.  970.  A  rehearing  has 
been  granted  upon  the  question  of  the  suffi- 
ciency of  the  evidence,  the  question  being 
raised  upon  the  proof  of  negligence  upon  the 
part  of  the  plaintiff  In  error,  llie  statement 
of  facts  In  tlie  former  opinion  suffices,  with- 
out much  by  woy  of  addition,  for  this.  The 
facts  alleged  for  the  purpose  of  establishing 
negligence  on  the  part  of  the  plaintiff  In  er- 
ror may  be  analyzed  as  follows: 

First  That  the  railroad  company  negligent- 
ly permitted  its  engine  to  stand  for  an  undue 
length  of  time  at  the  north  margin  of  the 
street.  There  is  absolutely  no  evidence  tend- 
ing to  establish  these  averments,  and  a  fur- 
ther consideration  of  the  point  Is  unneces- 
sary. 

Second.  That  the  railroad  comiwny  unlaw- 
fully  neglected  to  have  any  flagman  at  the' 
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street  croflslng.  The  duty  of  a  flagman  Is 
clearly  to  keep  a  lookout,  and  warn  persons 
oalng  the  street  of  the  approach  of  trains. 
Necessarily,  he  cannot  have  any  knowledge 
of  the  fact  that  locomotives  receding  or 
standing  on  the  track  are  about  to  let  off 
steam,  and  It  Is  not  his  dut^  to  warn  passers- 
by  of  the  fact  that  the  ateam  Is  about  to  es- 
cape. The  presence  or  absence  of  a  flagman 
could  not  In  any  manner  affect  the  case,  and 
there  could  be  no  recoTery  upon  these  arer- 
Dients.  The  Jury  was  expressly  so  Instruct- 
ed, and  the  Instruction  was  correct. 

Tblrd.  That,  as  the  plaintiff  below  ap- 
proached the  crossing,  the  railroad  company, 
by  Its  serrantB,  negligently,  wrongfully,  and 
unlawfully,  suddenly  and  without  warning, 
let  off  and  discharged  steam  from  the  loco- 
motive and  from  Its  cylinders  In  great  vol- 
ume and  with  noise,  whereby  plaintiff's  horses 
were  frightened,  ran  away,  and  threw  the 
plaintiff  from  his  wagon,  causing  the  In- 
juries. It  is  upon  these  averments  that  tbe 
Judgment  must  stand,  if  at  all,  and  the  court 
so  treated  the  case  upon  the  former  bearing. 
The  conclusions  reached  by  the  court  npon 
tbe  legal  questions  thus  presented  were 
stated  In  the  former  opinion  as  follows:  "A 
railroad  company.  In  the  legitimate  trans.ic- 
tlon  of  Its  business,  has  the  right  to  nbe 
steam,  and  la  not  liable  for  the  proper  and 
necessary  tise  of  the  same,  even  If  It  result 
In  an  injury  to  others,  as  by  frightening 
horses,  and  causing  them  to  run  away.  If, 
however,  an  engineer  within  a  dty,  where 
teams  are  constantly  passing,  needlessly  and 
unnecessarily  opens  the  valves  of  bis  engine, 
and  frightens  such  horses,  and  causes  them 
to  run  away  and  commit  Injury,  tbe  com- 
pany will  be  liable,  provided  the  plaintiff  Is 
free  from  contributory  negligence."  It  was 
also  held  that  the  allegations  that  steam  was 
blown  off  negligently,  wrongfully,  and  un- 
lawfully implied  that  such  action  was  unnec- 
essary. We  have  no  doubt  that  the  petition 
stated  a  cause  of  action  correctly.  It  was 
held.  Id  tbe  former  opinion,  that  the  railroad 
company  would  be  liable  for  an  Injury  sus- 
tained by  reason  of  such  an  accident,  where 
tbe  horses  were  frightened  by  an  engineer's 
negligently  permitting  steam  to  escape  from 
his  engine;  but,  where  It  is  said  that  the 
company  Is  liable  when  such  act  Is  done  un- 
necessarily, the  term  "unnecessary"  must 
cot  be  limited  in  Its  application  to  an  abso* 
lutely  nnav<ddaUe  escape  of  steam.  As  said 
by  tbe  court  In  the  syllabos  of  the  former 
opinion,  a  railroad  company  has  the  right  to 
use  steam,  and  is  not  liable  for  the  prop«* 
and  necessary  use  of  the  s^me,  even  If  it  re- 
snltfl  In  an  Injury  to  others.  Hie  railroad 
company  Is  In  such  cases  liable  for  Injuries 
caused  by  its  negligence,  and  its  negligence 
alone.  Its  liability  is  to  be  measured  by  tbe 
same  mlea  as  ttutt  of  an  individual  under 
fltmllar  drcnmatances.  It  Is  not  for  tbe  con- 
seqiiMicet  of  every  act  not  strictly  necessary 
tbat  oDft  it  reapcnuIUe.   I  may  drive  along 


a  highway  for  pleasure,  no  motive  ucept 
seeking  my  own  amusement  Inducing  me  to 
do  so.  The  fact  that  I  am  so  driving  may 
cause  an  Injury;  but  I  am  not  responsible  In 
damages  therefor  simply  l)ecaiiBe  It  was  not 
necessary  for  me  to  be  driving  at  tbat  place, 
and  at  tbat  time,  but.  If  I  am  to  be  held  re- 
sponsible, it  must  be  because  I  fftlled  to  ex- 
ercise reasonable  care  In  the  manner  of  my 
driving.  I  may  make  alterations  In  my  side- 
walk, and  some  one  passing  during  the  prog- 
ress of  those  alterations  may  be  Injured; 
but  I  cannot  be  held  responsible  solely  be- 
cause It  was  not  a  matter  of  neces^ty  for 
me,  at  the  time,  to  moke  such  alterations, 
but,  if  I  am  respon^ble,  It  must  be  because 
I  failed  to  observe  reasonable  care  In  mak- 
ing such  alterations  at  the  time,  and  under 
the  circumstances.  In  other  words,  an  act 
cannot  be  determined  negligent  simply  from 
tbe  fact  that  It  was  not  strictly  necessary; 
but,  in  order  to  constitute  negligence,  tbere 
must  either  be  the  omission  to  do  sometbli^ 
which  a  reasonable  man,  guided  by  those 
considerations  which  ordinarily  regulate  the 
conduct  of  human  affairs,  would  do,  or  tbe 
doing  of  something  which  a  prudent  and  rea- 
sonable man  would  not  do.  Poxwortiiy  v. 
City  of  HasHngs,  23  Neb.  772,  87  N.  W.  657. 
We  think,  therefore,  tbat  the  terms  "need- 
less" and  "unnecessary"  in  the  former  opin- 
ion are  not  to  rec^ve  a  strict  constmctlon, 
but  are  to  be  taken  in  connection  with  the 
rule  that' the  railroad  company  was  UaMe 
only  for  negUgunce,  and  that  In  the  legiti- 
mate conduct  of  its  business  it  had  a  right 
to  dlsfdiarge  steam  from  Its  locomottve,  even 
within  the  limits  of  a  city,  and  near  travded 
thoroughfares,  provided.  In  so  doing,  It  acted 
as  a  person  of  prudence  would  act  under 
similar  circumstances. 

Numerous  authorities  bare  been  cited  upon 
this  branch  of  the  case.  Many  of  them  are 
from  states  where  tbe  courts  undertake  to 
say,  as  a  matter  of  law,  whether  or  not  a 
Riven  state  of  facts  constitutes  negli^nci*. 
Where  this  Is  done.  It  Is  equivalent  to  say- 
ing tbat  the  circumstances  only  are  qnevtlona 
of  fact,  and  the  1nfra«nce  to  be  drawn  from 
them  a  question  of  law.  This  is  not  the  role 
In  this  state,  but,  upon  the  contrary,  the  rule 
here  Is  that  even  whore  tbe  facta  are  un- 
disputed, but  wfaa%,  upon  such  facts,  differ- 
ent reasonable  minds  may  honestiy  draw  dif- 
ferent conclusions  as  to  whether  or  not  such 
facts  establish  n^lgence,  the  inference  to 
be  drawn  is  a  question  for  the  jury,  and 
not  for  the  cotu*t  Lincoln  t.  Olllllan.  18 
Neb.  114,  24  N.  W.  444;  Railroad  Co.  v. 
Landauer,  (Neb.)  B4  N.  W.  976;  Waterworks 
Co.  V.  Dougherty.  (Neb.)  65  N.  W.  im. 
Starting  then,  from  these  jfremtaes,  let  as 
examine  the  evidence.  The  engine,  at  tbe 
time  the  accidmt  occurred,  was  engaged  In 
switching.  It  la  not  absolutely  certain 
whether,  at  the  time  the  team  took  frliEht, 
the  engine  was  at  a  Btandstlll,  or  moving 
very  slowly.   It  bad  crossed  the  street,  arid 
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Imd  eKhw  come  to  a  stop,  or  was  moTliig 
rtrj  ■I0WI7  away  from  the  street,  and  was 
aboat  to  stop.  Thae  Is  mudi  evidence  to 
sbow  that  steam  was  escaping  from  the  pop 
Talve,  and  It  is  wlthlu  the  onlloary  ex- 
perience of  men  that  steam.  In  so  escaping, 
makes  a  lond  noise  likely  to  frighten  horses. 
There  Is  also  much  erldence  In  regard  to 
these  pop  TSlTes.  They  axe  necessary  appli- 
ances tot  the  safe^  of  tiie  engine.  In  fact, 
they  are  safety  valrai  so  adjusted  as  to 
open  automatically  wbm  the  steam  reaches 
a  cerWn  pressure,  and  so  permit  the  escape 
of  steam  before  the  pressnre  becomes  so  great 
as  to  endangtf  Ures  and  proporty.  The  evi- 
dence shows,  without  cwtradiction,  tbat  an 
engine,  espedally  when  engaged  In  switching, 
most  necessarily  be  kept  at  a  steam  pressure 
near  tbe  Ilndt,  and  that  while  mglneers  en- 
deavw,  so  fiir  as  possible,  to  prevent  the 
accumulation  of  steam  to  such  an  extent  as 
to  cause  the  pop  valves  to  open,  Agencies 
are  such  that  it  Is  imposirible  to  absolutely 
regulate  the  accnmnlatlon  of  steam,  and  an 
ncape  from  the  pop  valve,  necessarily  fre- 
quently occurs.  Had  tills  engine  not  been 
provided  with  a  pop  valve^  or  had  the  pt^ 
valve  been  permitted  to  get  out  of  repair, 
whaNibj  an  SEploslon  occurred,  there  can 
be.  no  doubt  Oiat  negUgence  mt^t  be  In- 
ferred firom  such  a  state  of  fitcts.  It  fel- 
lows necessarily  that  negligence  cannot  be 
predicated,  under  ordinary  circomstances,  be- 
cause thm  was  a  proper  pop  valve,  and  bch 
cause  it  did  p«fwm  Its  proper  office  ptt- 
mitting  steam  to  escape  in  order  to  prevent  a 
dangerous  pressure.  Did  the  evidence  show 
that  the  engine  bad  been  permitted  to  stand  a 
long  time  at  the  croeaing,  with  the  steam  un- 
necesaarlly  kept  at  a  high  pressure,  It  may  be 
that  such  facts,  followed  by  an  escape  of 
steam  at  the  pop  valve,  would  justify  an  In- 
ference of  negligence.  But  there  Is  no  evi- 
dence to  show  sudk  a  state  of  afTalrs.  On 
the  contrary*  the  uncontradicted  evidence 
shows  that,  owing  to  the  varying  loads  to 
be  hauled  tij  an  mglne  engaged  In  switch* 
Ing,  the  steam  must  be  kept  at  a  high  pres* 
sure;  that  the  anantity  of  steam  to  be  used 
from  time  to  time  cannot  be  accurately  pre- 
determined; and  that  the  engine,  upon  this 
oooarion,  had  not  be«i  allowed  to  stand  with 
the  steam  unnecessarily  kept  vjh  but  that  it 
was  then  engaged  in  switching,  and  had 
elUier  not  yet  stopped,  or  had  just  been 
brooght  to  a  sbap,  when  the  accident  oo> 
cnrred. 

We  are  thus  Ivonght  to  a  consldraation  at 
tbe  averment  that  steam  waa  unnecesairlly 
allowed  to  escape  from  tbe  cylinders,  and 
that  caused  the  accident  As  to  whether  m 
not  steam  was  escaping  from  the  cylinders 
the  evidence  is  conflicting.  Several  witness- 
es testify  podtlvdy  that  thc^  saw  steam 
escaping  from  sodi  a  part  of  the  engine  that 
It  must  have  come  from  the  cylinder  cocks. 
The  wdght  of  this  evidence  was  subject  to 
criticism.   In  tbe  first  place,  these  witnesses 


were  all  persons  whose  attention  was  casu- 
ally attracted  to  the  attair,  and,  while  It 
seems  It  was  first  drawn  to  the  escaping 
steam.  It  was  almost  Instantly  diverted  to  the 
runaway  horses,  and  thai  to  the  Injured  plaln- 
ttfE.  The  means  of  obsoratlon  of  these  wit- 
nesses were  therefore  limited,  and  thehr  rec- 
ollections not  mtlrely  to  be  trusted.  In 
the  next  place^  their  testimony  upon  this 
point  met  with  direct  and  pcwltlve  nmtradlc- 
tlon.  These  were  questions,  however,  to  be 
consldnred  by  ^e  jury,  and  the  evidence 
was  sufficient  tp  permit  a  finding  tbat  steam 
did  escape  firom  the  cyUuder  cocks.  It  also 
appears  that,  when  steam  escapes  from  the 
cylinder  codes,  it  Is  because  of  a  voluntary 
act  on  Uie  part  of  the  person  hi  oontnd  of  the 
engine  in  opening  the  valves.  It  further  ap- 
pears that  these  cylinder  cocka  are  provided 
for  the  purpose  of  allowing  condensed  steam 
to  escape  from  the  cyllndos,  and  that  it  Is 
necessary  to  use  ttiem  for  that  purpose  In  or- 
der to  ivevent  tbe  cyUnder  heads  from  being 
blown  out  When  the  plaintlCC  rated  his 
case,  the  evidence  upon  this  point  idmply 
showed  that  steam  was  escaping  from  the 
cylinder  cocks.  A  motion  was  then  made  to 
direct  a  verdict  for  the  d^endant,  wUch  was 
overruled.  We  thtaik  there  was  nothing  at  this 
stage  <tf  the  case  to  permit  an  inference  of  neg- 
ligence. Negligence  cannot  be  Inferred  from 
the  mere  fact  that  an  accident  happHied. 
Ne^lgence  cannot  be  inferred  from  ttm  mere 
tect  tbat  an  act  iras  done  which  it  Is  proper, 
and  even  necessary,  to  do  at  some  times, 
and  under  scnne  circumstances.  Some  evi- 
dence must  be  given  of  facte  and  drcum- 
stances  ftom  which  a  reasonable  man  might 
infer  that  to  doing  the  act  at  that  particular 
time,  and  under  these  particular  drcumstan- 
ces,  the  defendant  fftUed  to  exerdse  due 
care  and  prudence;  Then  was  no  evidence 
on  the  part  of  the  i)latotlif  to  show  at  what 
times,  and  tmder  what  drcumstences,  It  was 
necessary  to  open  the  cylinder  cocks.  The 
evidence  tntiduced  by  tbe  defendant  certainly 
did  not  strengthen  the  plalntUTs  case.  The 
engineer  testified  that  the  cylinder  cocks 
might  have  been  open  at  the  time,  but,  if 
tiiey  wer^  there  could  have  been  no  fwdble 
discharge  of  steam,  under  the  circumstances 
existing  as  to  tbe  operation  of  the  engine 
at  that  moment  He  did  not  see  the  plain- 
tiff until  after  the  horses  were  frightened. 
His  train  was  moving  away  from  the  street, 
or  had  practically  at  that  instant  come  to  a 
stop  after  moving  to  that  direction,  and,  if 
he  were  observing  his  duty,  his  attention 
would  probably  be  turned  away  firom  the 
street,  and  not  towards  It  niere  Is  no  evi- 
dence to  show  that  he  willfully  or  wantonly, 
within  the  rule  set  out  to  Thompson  on  Neg- 
ligence, cited  to  the  fwmer  ophiion,  opened 
tiie  cyUnder  cocks,  and  vre  can  find  no  evi> 
,  deuce  permitting  an  Inference  that  a  stote 
of  facto  existed  which  would  have  Induced 
a  reasonably  prudent  man  to  have  kept  them 
closed  at  the  time  to  question.   While  n^ 
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Ugeuce  Ib  an  Inference  to  be  drawn  by  the 
juiT  from  facts  established,  facts  warrant- 
ing Bucb  an  Inference  must  be  established 
by  evidence,  and  a  jury  must  not  be  left  to 
conJectiu*e,— to  Infer  not  only  negligence,  but 
the  existence  of  facts  which  would  constl- 
tnte  negligence.  KUpatrlcfc  t.  Richardson, 
(Neb.)  56  N.  W.  481.  Where  one  generally 
has  a  right  to  do  an  act.  In  order  to  predl- 
cate  negligence  upon  tbe  doing  of  It  In  a 
particular  Instance  the  burden  Is  upon  tbe 
plaintiff  to  show  such  facts  and  circumstan- 
ces as  rendered  the  doing  of  It  in  that  In- 
stance negligent  The  burden  Is  not  upon 
the  defendant  to  show  that  tbe  act  was  not 
negligent  Such  is  the  case  here.  The  open- 
ing of  the  cylinder  oocks  was,  in  general,  a 
proper  and  reasonable  act  to  be  performed. 
It  could  only  be  negligence  to  open  them  In 
a  particular  Instance,  when  there  was  no 
necessity  of  so  doing,  and  when.  In  addi- 
tion to  that  the  circumstances  were  such 
that  a  reasonably  prudent  man  would  not 
do  so.  The  burden  was  upon  the  plaintiff 
to  show  that  snco  special  circumstances  ex* 
Isted,  and  there  Is  a  complete  and  total  fail- 
ure of  evidence  opon  the  point  Revised 
and  remanded  Hie  otber  oommlnlonen 
concur. 


STATE  T.  miJ.  et  al. 
(Supreme  Court  of  Nebraslia.    Jan.  8,  1894.) 
AoTioM  ON  Bond  of  Btatb  Trbabdbbb— Whsh 

LlR8— VSNCE. 

Suit  was  brought  in  the  district  court  of 
Douglas  coan^  upon  the  bond  of  a  former  state 
treaourer.  Some  of  the  sureties  upon  the  bond 
rpHided  in  Donglas  connty,  and  were  there  served 
with  BummoDB,  and  summonsea  were  issued  and 
SPFT^d  upon  the  other  parties  elsewhere.  The 
petition  alleged :  First,  tb'';  failure  and  refusal  of 
the  treasurer  to  account  for,  aud  pay  over  to  his 
saccoHRor,  a  certain  Bur.i  of  mouey;  second,  the 
loaning  to  and  deposit  In  the  C.  Banli,  in  Lan- 
caster couuty,  of  a  si^iiilar  sum;  third,  the  loan- 
ing to  and  deposit  in  the  M.  Bank,  in  Douglns 
county,  of  a  certain  sum;  fourth,  the  loaning 
to  and  deposit  In  the  United  Htates  Bank,  In 
Ilouglaa  county,  of  a  still  further  sum.  Judg- 
ment was  asked  for  the  amount  averred  not  to 
have  been  paid  over,  and  averred  to  have  been 
deposited  in  the  O.  Bank.  HHd: 

1.  That  section  174  of  tbe  revenne  law  ap- 
plies only  to  proceedings  for  the  purpose  of 
distributing  revenues  upon  their  collection  to  the 
proper  fnnds,  and  not  to  such  suits  as  that  at 
bar. 

2.  That  the  in-oceeding  was  one  upon  an  of- 
ficial bond  or  undertaking  of  a  public  officer, 
and  must  be  brought  in  the  county  where  tbe 
cause,  or  some  part  thereof,  arose. 

3.  That  it  was  the  duty  of  the  treasurer  to 
account  for  and  pay  over  moneys  in  his  hands  at 
the  close  of  his  term  of  office  to  his  successor 
in  the  county  where  the  seat  of  government  Is 
located,  and  that  an  action  for  failing  to  do  so 
must  be  brought  In  that  county. 

4.  That  it  was  the  duty  of  the  treasurer 
to  keep  the  moneys  of  the  state  in  tbe  treasury 
at  the  seat  of  government,  except  as  be  ahonld 
disburse  them,  or  otherwise  diupoee  of  them, 
as  provided  1^  law;  that  a  couvMsion  took 
place  nimn  his  removal  of  months  from  tbe 
treasury  with  the  Intention  of  making  an  nn- 
lawful  OM  of  than  by  deporting  them  In  the 


bank;  and  that  the  cause  of  action  for  sndi 
conversion  arose  upon  his  removal  of  the  mon- 
eys from  the  treasury,  and  not  upon  thdr  de- 
posit. 

Maxwell,  0.  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Davis,  Judge. 

Action  bgr  the  state  of  Nebraska  against 
John  B.  Hill  and  others  on  an  offlclal  bond. 
The  action  having  been  dismissed  tor  want 
of  Jnrlsdtction,  plaintiff  brings  errm.  Af- 
flrmed. 

Geo.  H.  Hastings,  Atly.  Oen.,  and  E.  Wake- 
ley,  for  the  State.  J.  H.  Broady,  Griggs. 
Rlnaker  &.  Bibb,  T.  M.  Marquett.  John  H. 
Amei^  and  W.  Q.  Bell,  for  defendants,  in  ee- 
rw. 

IRVINE,  0.  John  B.  HUl  was  the  treas- 
urer of  tbe  state  of  Nebraska  for  tbe  term 
ending  January,  1893.  The  other  defendants 
herein  were  alleged  in  the  petition  to  be  the 
sureties  upon  his  bond,  which  was  condi- 
tioned that  he  sbotild  well  and  truly,  in  all 
things,  perform  the  duties  of  his  office  dur- 
ing tbe  continuance  of  his  term,  as  provided 
by  law.  This  action  was  brought  upon  tbe 
bond  In  the  district  court  of  Douglas  county, 
where  some  of  the  sureties  resided,  and  the 
petition  charges  as  breaches  of  the  bond, 
substantially,  as  follows:  That,  at  the  time 
of  entering  upon  the  duties  of  his  office,  HID 
had  in  his  possession  (1,524,554.74,  received 
and  collected  as  the  moneys  of  tbe  state  of  Ne- 
braska, held  as  such,  and  belonging  to  tbe 
state,  and  that  thereafter,  during  his  term. 
Hill  received  moneys  of  the  state,  and  that 
tbe  said  sums  amounted  to  $4,200,834.60,  mak- 
ing In  aUf5,725.3S9.24;  that  out  of  said  mon- 
eys he  paid  and  disbursed  divers  sums  for  law- 
ful purposes,  but  that  at  the  end  of  bis  tmn, 
when  be  siurendered  his  office  to  his  suc- 
cessor, there  still  remained  in  his  possession 
and  control  ¥1,144,556.42.  which  It  was  his 
duty  to  pay  over  and  deliver  to  his  successor; 
that  be  failed  and  refused  to  pay  over  said 
moneys,  except  that,  as  plaintiff  Is  Informed, 
he  did  pay  over  some  small  sums  of  money, 
the  amount  of  which  is  unknown  to  plaintiff, 
and  delivered  to  his  successor  sundry  certifi- 
cates of  deposit  in  certain  banks,  or  choses 
in  action,  which  be  In  some  manner  Induced 
his  successor  to  accept  In  place  of  money, 
amounting  In  tbe  aggregate  to  the  sum  last 
mentioned;  that  Hill's  successor  has  since 
received,  by  means  of  such  certificates  or 
choses  In  action,  certain  sums,  the  amount 
of  wtiich  Is  unknown  to  the  plaintiff,  but  that 
Hill  failed  and  refused  to  pay  over,  disburse, 
or  account  for  the  sum  of  (236,364.60  and 
more,  whereby  the  state  has  sustained  dam- 
ages in  the  sum  last  mentioned.  The  de- 
fendants residing  In  Douglas  oonnty  were 
served  with  summons  there,  and  tbe  other  de- 
fendants were  served  In  the  counties  of  their 
respecttve  residences.  Tbe  defendants  not 
residing  In  Douglas  ooant/,  hf  aenni  dlf- 
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fermt  lostraineats,  entered  special  appear- 
ances, and  objected  to  the  Jurisdiction  of  the 
court.  Subsequently,  by  leave  of  conrt,  an 
amended  petition  was  filed,  which,  so  flur  as 
It  alleges  the  toeoch  complained  (tf  in  the 
original  petition.  Is  substantially  similar 
thereto,  except  that  it  alleges  the  sum  whldb 
HEll  foUed  and  refused  to  pay  as  $236,S6L60. 
The  amended  petition  alleges  a  forthor 
breadi  of  the  bond,  by  charging  that  Hill, 
during  his  term  of  office,  deposited  In  and 
loaned  to  the  Capital  National  Bank  of  Lin* 
coin,  located  and  doing  business  In  Lan- 
caster county.  $236,3ai.6(^  Uiereby  convert- 
taig  the  said  moneys  to  his  own  use,  and.  for 
a  further  breach,  that  he  also  deposited  la 
and  loaned  to  the  Merchants'  National  Bank 
of  Omaha,  located  and  doing  buainesa  In 
Douglas  county,  $80,510  and  over,  and,  for 
a  stlU  further  breach,  that  be  deposited  In 
and  loaned  to  the  United  States  Natlcmal 
Bank  of  Omaha,  located  and  doing  business 
In  Douglas  coun^,  |158^74S  and  over.  The 
amend^  petition  doses  with  an  allegation 
that  by  reason  of  the  premises  the  plaintiff 
has  sustained  damages  in  the  sum  of  $236,- 
364.60,  and  prays  Judgmoit  for  that  amount. 
The  defendants,  nonresidents  of  Douglas 
county,  renewed  their  special  appearance 
and  objections  to  the  Jnrlsdlctlim  ot  the  court 
While  the  objections  of  these  defendants  are 
set  forth  in  different  language,  tliey  are  all 
to  the  effect  that  the  petition  shows  upon  its 
&ce  that  the  action  is  oae  within  section  54 
of  the  Code  of  Civil  Procedure,  and  that  the 
transactions  complained  of  occurred  in  Lan- 
caster county,  and  not  In  Douglas.  The  dis- 
trict court  sustained  these  objections,  and 
dismissed  the  action  for  want  of  Jurisdiction. 
The  state  prosecutes  error,  assigning  numer- 
ous errors,  all  of  which,  howev^,  present  the 
Blnide  .question  as  to  whettan  or  not  the  dis- 
trict conrt  erred  in  holfflne  that  It  had  no 
jurisdiction  of  the  action. 

The  statutes  which  It  is  claimed  relate  to 
the  subject  are  sections  54  and  60  of  the  Code 
of  Civil  Procedure,  and  section  174  of  the 
revenue  act.  Sections  64  and  60  are  in  title 
4  of  the  Cod^  relating  to  coiuties  In  which 
actions  are  to  be  brought  By  section  54  it 
is  provided  that:  "Actions  for  the  following 
causes  must  be  Inrought  In  the  county  where 
the  cause  or  some  part  thereof  arose.  •  •  • 

(2)  An  action  against  a  public  otflcer  for  an 
act  done  by  him  In  virtue  or  under  color  of 
bis  office  or  for  neglect  of  his  official  duty. 

(3)  An  action  on  an  official  bond  or  undertak- 
ing of  a  public  officer."  Sections  51  to  59, 
Inclusive,  all  relate  to  the  places  where  dif- 
ferent classes  of  actions  therein  speclfled  are 
to  be  brought  Section  60  provides  tbat: 
"Every  other  action  must  be  brought  In  the 
county  in  which  the  defendant  or  some  of  the 
def«idants  reside  or  may  be  summoned." 
The  first  portion  of  section  174  of  Oie  revenue 
act  Is  as  follows :  "When  suit  Is  Instituted 
in  behalf  of  the  state  It  may  be  In  any  court 
of  record  in  this  state  having  Jurisdiction  of 


t>.  HILL.  549 

the  amount;  and  process  may  be  directed  to 
any  county  in  the  state."  Which  of  these 
statutes  applies  to  the  case  at  bar?  It  is 
urged  by  plaintiff  In  error  that  the  case  Is 
to  be  governed  by  section  174  of  the  revenue 
act,  as  being  a  special  provision  relating  to 
this  class  of  actions.  That  section  must  be 
taken  with  its  context  The  title  of  the  act 
Is,  "An  act  to  joovlde  a  system  of  revenue." 
The  act  in  Its  different  parts,  relates  to  the 
listing  and  assessment  of  property  for  tax- 
ation; the  levying  and  coIlectlDg  of  taxes, 
including  the  seizure  and  sale  of  property  tot 
taxes;  the  distribution  of  taxes,  when  cot 
lected,  to  the  proper  funds  and  to  the  proper 
custodians.  The  custody  of  such  funds,  their 
disbursement  nnd  the  accounting  therefor  by 
officers  charged  with  their  custody  and  dis- 
bursement are  subjects  nelth^  within  the  ti- 
Ue  nor  the  provldons  of  the  act  but  are  pro- 
vided for  In  othor  statates.  The  sections  Im- 
medlatdy  lorecedlng  section  174  provide  toe 
the  settlement  by  treasurers  and  other  col- 
lectors  of  taxes  with  the  custodians  of  the 
funds  for  the  supply  of  which  the  taxes, 
when  collected,  are  paid  to  such  custodians. 
Section  178  provides  for  a  suit  by  the  audi- 
tor against  county  treasurers  for  fiiUure  to 
make  settlements  on  account  of  taxes  col- 
lected for  the  state.  Then  follows  the  pro- 
vision quoted  from  section  174  The  re- 
mainder of  section  174  provides  for  summary 
procedure  against  officers  or  persons  "whose 
duty  it  is  to  collect  receive,  settle  for,  or 
pay  over  any  revenue  of  the  state."  Section 
175  extends  the  remedy  by  suit  to  dUes, 
tpwna,  villages,  etc.,  against  treasurers  or 
other  officers  collecting  or  receiving  funds 
for  thdr  us&  We  think  -It  is  manifest  from 
the  purpose  of  the  whde  act  nnd  the  sub- 
ject-matter of '  its  Immediate  context  that 
section  174  rdates  only  to  suits  for  the  pur- 
pose of  getting  the  revenue  out  of  the  hands 
of  collectors  Into  the  treasury,  and  not  to 
actions  based  upon  the  misappropriation  of 
funds  after  tbey  have  reached  the  treasiuy. 
An  additional  reason  for  so  construing  the 
section  Is  that  to  extend  it  further  would 
Inject  Into  tlie  act  a  subject  not  within  Ite 
title,  and  Bxpoee  it  to  the  constitutional  ob- 
jections discussed  in  Holmberg  v.  Hauck,  16 
Neb.  337,  20  N.  W.  279;  Foxworthy  v.  Hast- 
ings, 23  Neb.  772.  37  N.  W.  657;  Touzalln  v. 
City  of  Omaha,  25  Neb.  817,  41  N.  W.  796; 
Trumble  v.  Trumble,  (Neb.)  55  N.  W.  8G9. 

As  between  section  54  and  section  60,  It 
would  seem  clear  that  the  action  was  one  of 
those  designated  In  section  54,  aud  that 
therefore,  that  section  would  govern,  rather 
than  section  60,  which  Is  fdmply  a  general 
provision  meant  to  apply  to  such  cases  as 
should  not  fall  within  any  of  the  preceding 
special  provisions.  But  It  Is  said  that  In  so 
far  as  the  action  is  based  upon  the  failure  of 
Hill  to  account  for  and  pay  to  his  successor, 
the  breach  Is  pur^  negative  In  ite  character, 
and  cannot  be  said  to  be  at  all  localized; 
that  the  cause  of  action  did  not  therefore, 
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arise  at  any  particular  place;  and  that  the 
case  must  fall  within  the  general  proTlslon 
of  section  60.  In  support  of  this  propoBltion, 
it  Is  argued  that  a  petition  merely  alleging 
the  failure  to  account  and  pay  orer  to  Lan- 
caster county  would  be  demurrable,  because 
it  would  not  appear  that  there  was  not  an 
accounting  and  payment  elsewhere.  This 
may  be  true.  An  accounting  and  payment 
elsewhere  than  at  the  capital  might  protect 
the  state,  and  discharge  the  treasurer  from 
liability;  but  we  entertain  no  doubt  that  It 
was  his  duty  to  account  and  pay  over  at  the 
capital,  and  that  the  state  could  insist  upon 
his  doing  so  there,  and  not  elsewhere.  By 
section  1,  art  5,  of  the  constitution,  It  is 
provided  that  the  treasurer  shall  reside  at 
the  seat  of  government  during  his  term  of 
office,  and  keep  the  proper  records,  books, 
and  papers  thera  It  Is  only  at  the  capital, 
therefore,  that  the  books  and  accoimts  could 
rightfully  be  for  the  purpose  of  an  account- 
ing. This  constitutional  provision  Is  re-en- 
forced by  article  4,  c.  83,  Gomp.  St,  wherdn 
the  treasurer  Is  required  to  reside  and  keep 
his  office  at  the  seat  of  gov^ment;  to  ac- 
count for  and  pay  over  all  moneys  received 
by  him  as  such  treasurer  to  his  successor  in 
office,  and  deliver  all  books,  vouchers,  and 
effects  of  office  to  him.  This  could  oniy  be 
done  where  such  office,  books,  and  voucha*B 
are  kept.  The  breach  charged,  therefore,  was 
the  failure  to  do  an  act  which  the  law  re- 
quired lilm  to  do  at  a  particular  place,  and 
the  case  falls  squarely  within  the  rule  es- 
tablished to  McNee  v.  Sewell,  14  Neb.  532, 
16  N.  W.  827.  In  that  case  the  action  was 
upon  the  bond  of  the  sha-lff  of  Thayer  coun- 
ty, who  had  neglected  to  return  executions 
Issued  out  of  the  district  courjt  of  Lancaster 
coun^.  The  suit  was  held  to  have  been 
rightly  brought  In  Lancaster  county  because 
the  judgments  were  recovered  and  executions 
there  Issued,  and  the  executions  should  have 
been  there  returned.  In  other  words,  the 
breach  of  the  bond  was  the  failure  to  do 
what  the  law  required  to  be  done  In  Lancas- 
ter county,— precisely  the  same  kind  of  a 
breach  as  Is  here  averred  by  reason  of  the 
failure  to  pay  over  the  money. 

The  case,  then,  falls  within  section  54  of 
the  Code  of  Civil  Procedure,  and  the  ques- 
tion thus  arises  did  the  cause  of  action,  or 
any  part  thereof,  arise  In  Douglas  coimty? 
For  the  reasons  Just  stated,  the  cause  of 
action,  so  fur  as  It  Is  based  upon  the  failure 
of  Hill  to  accotmt  for  and  pay  over  to  his 
successor  In  office  the  moneys  coming  toto 
his  bands  as  treasurer,  must  be  determtoed 
to  have  arisen  In  Lancaster  county,  where 
the  seat  of  government  Is  fixed.  Xo  other 
breach  of  the  bond  Is  alleged  In  the  original 
petition.  The  amended  petition  added  what 
Is  charged  as  three  additional  breaches: 
First  The  deposit  in  the  Capital  National 
Bank  of  ?2.3G,3G1.60  and  over.  It  is  clear 
that  this  does  not  state  a  cause  of  action, 
any  part  of  which  arose  to  Douglas  county. 


Secondly.  The  deposit  to  the  Ho-chantB*  Na- 
tional Bank  of  Omaha  of  $80,510  and  mer. 
And,  thirdly,  the  deposit  to  the  United 
States  National  Bank  of  Omaha  of  $1!^.74S 
and  over.  If  Jxu'lsdlction  is  vested  to  the 
district  court  of  Douglas  county.  It  must  be 
because  of  the  averments  of  d^osits  in  the 
two  Omaha  banks,  and  two  qnestloDS  are 
presented  upon  this  aspect  of  the  case:  (1) 
Do  the  avra-ments  of  the  Omaha  deposits  set 
forth  facts  constltuttog  a  cause  of  action 
upon  the  bond?  (2)  Do  these  averments 
show  that  part  of  the  cause  of  action  arose 
to  Douglas  counts? 

Upon  examination  of  the  original  petition. 
It  is  foTmd  that  It  averred  a  failure  to  pay 
over  the  amount  of  $236,364.00,  and  Judg- 
ment was  asked  tot  that  amount  In  the 
am^ded  petition  the  amount  stated  is  $236,- 
361.60,  which  is  the  same  amount  as  the 
amended  petition  avers  was  deposited  to  the 
Capital  National  Bank  of  Lincoln.  The 
prayer  for  judgment  is  still  for  $236,304.60. 
It  is  also  averred  that  Hill  turned  over  to 
his  successor,  and  Induced  his  successor  to 
accept,  sundry  certificates  of  deposit,  upon 
which  were  realized  certain  sums  of  money, 
unknown  to  plaintiff,  but  of  the  whole 
amount  for  which  Hill  was  accountable. 
$296,361.60  and  more  remains  unaccounted 
for.  While,  perhaps,  under  the  Code,  the 
common-law  rule  that  pleadings  are  to  be 
taken  most  strongly  against  the  pleader  may 
not  retato  all  its  original  force,  stUl,  plead- 
ings must  l>e  construed  reasonably;  and  It  Is 
not  to  be  inferred  that  a  pleader  will  omit 
averments  manifestly  to  his  advantage,  or 
inB«-t  those  manifestly  to  his  disadvantage. 
It  is  a  reasonable  and  almost  necessary  Infer- 
ence from  the  amended  petition  that  the 
moneys  deposited  In  the  Omaha  banks  were 
eventually  received  by  the  state,  and  that 
the  amount  for  which  Hill  failed  to  account 
was  the  amount  deposited  In  the  Capital 
National  Bank.  The  state  could  suffer  no 
damage,  and  could  recover  nothing  upon  the 
bond,  by  reason  of  the  Omaha  deposits.  If, 
before  action  brought  Hill  had  paid  over 
to  the  state  the  money  so  deposited.  The 
object  of  requiring  bonds  from  officers  Is  to 
have  such  bonds  as  security  for  damages  sus- 
tained, and  no  cause  of  action  arises  upon 
such  a  bond  because  of  a  technical  breach, 
unaccompanied  by  damage.  Com.  v.  Reed. 
3  Bush,  516;  Jones  v.  Biggs.  1  Jones,  (N.  C.) 
364;  State  v.  Baetz,  44  Wia  624.  Possibly, 
a  petition  simply  alleging  tiie  deposit,  with- 
out averring  nonpayment,  might  state  a 
cause  of  action;  but  should  It  aver  in  terms, 
as  It  do^  here  by  plain  inference,  that  no 
loss  whatever  had  resulted,  no  cause  of  ac- 
tion would  be  stated. 

Finally,  assuming  that  these  averments  set 
out  actionable  breaches  of  the  bond,  did  the 
cause  of  action,  or  any  part  thereof,  arise 
to  Douglas  county?  From  the  statutes  al- 
ready quoted,  and  from  the  decisions  of  this 
court,  (State  t.  Keim,  8  Neb.  88;  Bank  v. 
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Gaudy,  11  Nebv  4S1.  9  N.  W.  S66:  Cedar  Co. 
T.  JenaU  14  Neb.  254.  IS  N.  W.  368;  Wayne 
Co.  r.  Breflsler.  82  Neb.  818,  49  N.  W.  782.) 
It  to  clear  that  it  la  the  duty  of  both  state 
and  county  trea Borers  to  keep  the  mon^ 
coming  Into  th^  oflBdal  custody  In  specie, 
except  where,  by  recrait  statutes,  tbey  are 
permitted  to  IiiTeat  or  dq>oett  It,  and  then 
8uch  Investment  or  deposit  must  be  made 
«iily  in  the  manner  inrorlded  by  law.  HU1*« 
^nty  waa  to  keep  the  mimey  In  ^  treasury 
at  Uncola  Ifo  had  no  rlg^t  to  Invest  It  In 
any  manner,  or  to  deposit  it  Assuming, 
then,  that  he  took  the  money  from  the  treas- 
ory,  and  d^tosited  it  In  the  Omaha  banks, 
and  the  state  had  not  received  It  back,  when 
did  the  couTeraloa  take  place?  As  stated  by 
Aldenon,  B.,  In  Pouldes  t.  Wlllouchby,  8 
Uees.  A  W.  640,  "any  asportation  of  a  chat- 
ty for  tbe  use  of  the  defendant  or  a  tblrd 
person  amounts  to  a  converstoii;"  and  aa 
said  laj  Lwd  Ablngo-,  In  tbe  same  case:  "In 
order  to  constitute  a  couTerdon,  It  Is  neoes- 
aai7,  either  that  the  party  taking  tbe  goods 
shmild  Intend  some  use  to  be  made  of  tlwm 
by  blnnelf  or  1^  tbose  for  whom  he  acts, 
or  that,  owing  to  his  act,  the  goods  were 
destn^-ed,  to  the, prejudice  of  the  rl^tfnl 
owner;"  and  as  stated  in  HcPartland  t. 
Read,  11  Allen.  281,  "any  tortious  taking 
with  intent  to  fl^ly  chattels  to  tbe  use  of 
the  tater  or  some  other  person  Is  a  coutot- 
■ton."  When  Hill  removed  the  money  from 
tbe  treasurer's  office^  with  tbe  Intent  of  de- 
porting it  contrazy  to  law,  be  was  guilty 
of  a  ccmvefsItKi,  and  a  cause  of  acUon  ac- 
crued. Sajipfm,  Instead  of  depositing  the 
money  In  Omaha,  he  bad  deposited  it  in  New 
Tork  or  Chlcaga  Could  it  be  said  that  It 
was  only  np(m  the  deposit  ut  Uie  money  ibat 
a  cause  of  action  accrued,  and  that  no  suit 
would  lie  In  this  state?  The  wrong  was 
done  and  completed,  so  for  as  tiie  state  was 
concerned,  when  the  money  was  removed 
f^m  Its  treasury,  at  lincoba. 

It  Is  said  that  there  Is  nothing  in  the  pe- 
tition to  -show  that  the  money  had  eror 
reached  th»  treasury,  but  ^t  It  was  proba- 
bly money  collected  In  Douglas  county,  and 
turned  mvr  to  tbe  treasum  tbere.  The  an- 
swer to  this  is  that  there  Is  nottalng  In  the 
petition  trom  which  It  can  be  Inferred  that 
tbe  latter  was  the  fact  It  was  the  duty 
€^  the  Douglas  county  treasurer  to  make  a 
settlement  and  pay  over  the  uumey  In  lin- 
coln.  It  Is  to  be  presumed  that  be  did  so 
ttiere. 

It  Is  argued  that  section  124  of  tbe  Crim- 
inal Code  mokes  It  a  crime  to  l«id  the  state 
funds  to  any  corpwatlon  or  Individual,  and 
that  tbe  deposit  of  money  in  banks  Is  loid- 
Ing  money,  wltbln  tbe  ^rc^bltlon  of  tbls  sec> 
tlm.  But  it  does  not  ftdlow.  because  the 
depositing  of  money  may  constitute,  or  be 
evidence  at,  a  crime,  Ibat  tbe  clva  cause  of 
action  arose  orly  upon  that  d^oslt  The 
same  section  makes  It  a  crime  to  convert  tbe 
■Mmey  to  bis  own  use.   Aa  we  have  shown. 


the  conversion  took  place  In  Lancaster  coun- 
ty, and  the  civil  cause  of  action  arose  upon 
the  commission  of  the  first  offense,  and  did 
not  In  any  wise  depend  upon  the  oommla- 
Blon  of  the  second. 

The  case  of  Clay  v.  Hoysradt,  8  Kan.  74, 
Is  relied  upon  by  the  plaintiff  In  error.  In 
that  case,  suit  was  brou^it  In  Douglas  coun- 
ty to  enjoin  the  enforcement  of  certain  Judg- 
ments obtained  before  a  Justice  of  the  peace 
In-  Leavenworth  county  In  favor  of  Hoysradt 
against  Clay,  and  wblcb  judgmmte,  It  was 
alleged,  had  been  satisfied.  It  was  held  that 
the  Justice  of  the  peace  and  constaUe  be- 
ing offlcos  of  Leavenworth  conntTf  sod  the 
Illegal  acts  complained  of  committed  there, 
the  case  fell  within  the  sectlwi  of  the  Kansas 
Code  Identical  in  language  with  section  54 
of  our  Cod^  and  Ibat  tbe  cause  of  actkm 
arose  In  LeavenwOTth  county,  notwithstand- 
ing the  fact  that  Hoysradt  himself  lived  Ui 
Douglas  county,  and  was  there  served  with 
summona  We  cannot  see  bow  this  case  mili- 
tates against  the  view  we  have  taken.  On 
tbe  contrary,  if  it  has  any  bearing  upon 
tbls  case.  It  rathw  tends  to  cfHiflrm  our 
TiewB.  So,  too^  tbe  esse  of  Fay  v.  Bdmlstcm, 
2S  Kan.  106.  cannot  be  regarded  as  authori- 
ty, because  it  Is  directly  In  conflict  with  the 
case  of  McNee  v.  Sewell,  already  dted.  We 
tblnk  the  Judgment  of  tbe  district  court  was 
rii^t  and  it  should  be  afllrmed.  Tbe  othw 
commlsslonos  concur. 

MAXWSm  G.  J.,  (dissenting.)  This  Is  ai^ 
action  on  behalf  of  the  state  of  Nebraska  to 
recova  flrom  tbe  defoidant,  a  former  state 
treasurer,  and  bis  sureties,  the  sum  of  g280.- 
610.  Tbe  action  was  brought  In  Douglas 
county,  and  each  of  the  defendante  objected 
to  tbe  Jurisdiction  of  the  court  of  that  coun- 
ty; that  the  action  was  not  brought  In  the 
propor  county.  Immediately  aftw  said  ob- 
jections were  filed,  tbe  state  filed  an  amend- 
ed petition,  wherein  It  alleges  that:  "Of  tbe 
said  moneys  so  received  and  held  by  the  said 
Jota  S.  HOI,  as  sudi  state  treasurer,  and  be- 
longing to  tbe  state  of  Nebraska,  be,  tiie  said 
HOI.  during  bis  said  last  term  of  tkoce,  and 
Ktta  tbe  ^ecutiim  and  delivery  of  tbe  said 
bond,  unlawfully,  and  contrary  to  his  duty 
as  snCh  state  treasurar,  deposited  In  and 
loaned  to  Ibe  Capital  National  Bank  of  Lin- 
coln, Neb.,  tocated  and  d(dng  business  In  tbe 
county  of  Lancasto',  In  tbe  state  of  Ne- 
Iwaska,  tbe  aggregate  sum  of  $236,361.60  and 
over,  and  In  the  United  States  National  Bank 
of  Omaha.  Nelk,  located  and  d<^g  business 
In  the  county  of  Dou^as,  In  the  state  of 
Nebraska,  the  aggregate  sum  of  $159,748  and 
over,  and  In  tbe  Merchants*  National  Bank  of 
Omaha,  Neb.,  located  and  doing  business  in 
the  county  of  Doufdas,  In  the  state  of  Ne- 
braska, the  aggregate  sum  of  $80,510  and 
over,  thraeby  converting  said  moneys  to  bis 
own  use.  The  snl^  mmcys  were  so  depos- 
ited and  loaned  from  time  to  time  in  sums 
less  than  the  said  aggregate  sums,  but  tiu 
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plaintiff  Is  not  Informed,  and  has  not  the 
means  of  ascertaining,  the  precise  dates  and 
amounts  of  the  said  several  sums  malcing  up 
the  sold  aggregate,  and  citnnot  more  partic- 
ularly set  forth  the  same."  A  notice  was 
duly  served  on  each  of  the  defendants  of 
said  amendment..  The  objections  to  the  Ju- 
risdiction were  sustained  by  the  court,  and 
the  action  dismissed  for  want  of  Jurisdiction. 
The  sole  question  presented  is  the  right  to 
bring  the  action  In  Douglas  county.  Section 
54  of  the  Code  provides:  "Actkms  for  the 
following  causes  must  be  brought  In  the 
county  where  the  cause,  or  some  part  there- 
of, arose;  First.  An  action  for  the  recovery 
of  a  fln^  forfeiture  or  penalty  imposed  by  a 
statute;  except  that,  when  It  Is  Imposed  for 
an  offense  committed  on  a  river,  or  other 
stream  of  water,  or  road  which  la  the  bound- 
ary ot  two  or  more  counties,  the  action  may 
be  brought  in  any  coimty  b<vderlQg  on  such 
river,  water  course,  or  road,  and  opposite  to 
the  place  where  the  offense  was  committed. 
Second.  An  action  against  a  public  officer  for 
an  act  done  by  htm  fn  virtue  or  under  color 
of  his  office,  or  for  a  neglect  of  his  official  duty. 
Third,  An  action  on  the  official  bond  or  un- 
dertaking of  a  public  officer."  Now,  where 
did  the  cause  of  action  arise?  If  the  allega- 
tions of  the  petition  are  true,  the  defendant 
Hill  took  the  moo^  of  the  state,  and  in  the 
face  of  a  direct  prohibition  In  the  statute, 
converted  the  same  to  his  own  use,  by  depos- 
iting it  in  two  banks  In  Omaha.  Section  124 
of  the  Criminal  Code  declares:  "If  any  officer 
or  other  person  charged  with  the  collection, 
receipt,  safe  keeping,  tiansfar  or  disburse- 
ment  of  the  public  money*  or  any  part  there* 
of,  belons^ng  to  the  state  or  any  county,  or 
prednct,  organized  dty  or  village,  or  school 
district  In  the  state,  shall  convert  to  his  own 
us^  or  to  the  use  of  any  other  person  or  per* 
sons,  body  corporate,  association  oc  party 
whatever.  In  any  vray  whatever,  or  shall  use 
by  way  of  InTcstment  In  any  kind  of  security 
stock,  loan,  property  land  or  merchandise,  w 
in  any  other  manner  or  form  whatever,  or 
shall  loan,  wlth  br  without  Interest,  to  any 
company,  owporatlon,  association,  or  indi- 
vidual, any  portion  of  Qie  pnbUc  money,  or 
any  other  funds,  property,  bonds,  securitiea, 
assets,  or  effects  of  any  kind,  received,  con* 
trolled  or  hdd  1^  him  for  safe  keeping, 
transfer  or  disbursement,  or  in  any  other 
way  or  manner  fbr  any  other  purpose;  or  if, 
any  otho-  p»son  shaU  adviae*  aid  w  In  any 
manner  participate  in  mch  act,  every  such 
act  diaH  be  deemed  and  held  in  law  to  be  an 
embenlement  of  so  much  of  the  said  money 
or  otbet  property  as  afwesald,  as  shall  be 
thus  couv«ted,  used,  invested,  loaned  or 
paid  out  as  aforesaid,  which  is  hereby  de- 
clared to  be  a  hl|^  orime,  and  such  officer 
or  person  at  persons  shall  be  Imprisoned  in 
the  penitentlaiy  not  less  than  one  year  nor 
more  than  21  years  accor^ng  to  the  magni- 
tude of  the  embesdemenC  and  also  pay  a 
Ana  equal  to  donUe  the  amount  ot  money 


(Neb. 

or  other  property  so  embezzled  as  aforesaid, 
which  fine  sball  operate  as  a  judgment  at  law 
on  all  of  the  estate  of  the  party  so  convicted 
and  sentenced,  and  shall  be  enforced  to  col- 
lection by  execution  or  oth&e  process,  for  the 
use  only  of  the  party  or  parties  whMe  money 
or  other  funds,  property,  bonds,  or  securities, 
assets  or  effects  of  any  kind  as  aforesaid,  has 
been  so  emt>ezzled."  We  were  told  on  the 
argument  by  the  attorn^  tor  the  defend- 
ants tiiat  this  section  was  practically  milll- 
fled,  and  that  no  conviction  had  ever  taken 
place  under  it.  This  may  be  true,  but  still  it 
is  the  law  of  this  state,  as  mnch  as  tliat  against 
larceny,  robbery,  or  murder,  and  it  Is  not  In 
the  power  of  this  court  to  nullify  It 

The  above  section  Is  mlbBtantially  the  act 
of  the  Ohio  legislature,  apivoved  April  12, 
1S58.  (Swan.  &  G.  St  p.  leiO.)  This  act  was 
passed  for  the  eqvress  purpose  of  prohlUt- 
ing  the  loaning  of  the  public  funds.  The  ex- 
perience of  other  states  has  been  that  the 
loaning  of  such  funds  tmds  to  foster  corrup- 
tion in  its  worst  forms,  by  placing  the  sur- 
plus funds  ot  the  state  in  the  hands  of  a  few 
persona,  to  be  used  for  tfa^r  pwsonal  benefit 
These  persons  stand  in  with  the  public  offl- 
dal,  whoever  he  may  be,  and  manage  to  keep 
on  hand  a  much  larg^  surplus  than  neces- 
sary, which  is  used  for  private  gain.  Prior 
to  1835,  the  surplus  funds  of  the  United 
States  were  kc^t  in  banka  The  effect  was 
found  to  be  favcnitism  and  corruption,  which 
had  a  demoralising  effect  upon,  not  tmly 
party  organization,  bat  upon,  free  govern- 
ment its^.  The  preddent,  in  that  year,  or- 
dered the  public  funds  withdniwn  from  the 
depositories  and  k^t  in  the  treasury.  From 
that  time  tiU  now,  the  surplus  funds  of  tbm 
United  States,— accept  In  cotaln  special 
cases,  as  where  depositories  are  designated  for 
oortaln  purposeo,— are  kept  in  the  bands  ot 
the  treasuiw.  It  is  true  tiiat  a  snbtreasury 
act  was  afterwards  passed  for  the  greater 
security  of  the  public  fnnda,  and  that  they 
are  now  prlndpally  kcvt  in  that,  w  some  of 
its  branches.  Now,  sumtose  the  United 
States  treasurer  should  loan  the  funds  on  his 
personal  account;  and  receive  the  Intorest 
thereon.  He  would  be  clearly  guilty  of  con- 
verting the  public  funds  to  his  own  lue.  So 
for  as  I  am  awar^  no  attempt  of  that  kind 
has  ever  been  made.  The  statute  of  Ne- 
braska places  an  abscAute  prohibition  upon 
the  loaning  of  public  funds,  <Hr  deposlttng  the 
same  in  a  bank.  Stronger  language  could  uot 
be  used.  The  offense  is  declared  to  be  em- 
besdement,  and  the  punishment  la  fixed  at 
not  less  than  1  not  more  21  years'  imprimn- 
meut  in  the  penitentiary.  But  it  Is  said  that 
the  treasurer  is  guilQ>'  of  conversion.— ot 
conylng  the  funds  out  of  LancastM*  coimty, 
—and  therefore  ^hat  county  is  the  only  one 
where  the  action  can  be  brought  The  an- 
swer is,  the  prohibition  of  the  statute  la  not 
against  carrying  Uie  fmds  Into  another  coim- 
ty. but  in  toanmg  the  same  to  om  w  more 
banka.  The  overt  act,  the  loaning,  tobk  phioa 
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In  Doo^u  eauskt^t  and  then  alom  can  a 
prosecutioa  be  bad,  and  no  j^oaecntion  tot 
tbat  offoiae  could  be  Institated  and  main- 
tained in  LancaatCT  county.  In  1878  the  leg- 
idature  passed  an  act  "To  j^orlde  tx  the 
lafe  keeping  cf  tbe  moneje  belcmglng  to  tbe 
Btat&"  The  first  fire  eectitHiB  bebov  aa  fol- 
lows: "Whenever  there  aball  hare  aceomn- 
lated  In  the  hands  of  tbe  state  treaanrer  mon> 
eys  of  tlie  atate  to  an  amount  in  vxcam  of 
the  sum  of  f 100.000^  the  atate  treaanrer  shall 
In  wrltbtff  notify  the  governor  and  audltw 
of  the  state  ot  that  fact,  and  thwenpcm,  urith- 
bi  three  diva  aftv  the  service  of  amdi  nnh 
tlce,  the  governor,  auditor  and  treasurer  shall 
meet  and  determine  whether  soch  ezcesa  Is 
necessary  to  be  retained  In  the  treasury  tat 
the  purpose  of  meeting  the  current  demands 
thereon;  and  the  record  of  said  notiflcatbm 
and  the  proceedings  of  said  meeting  and  of 
its  finding  anall  be  made  and  signed  by  each 
of  such  oflioera,  and  preserrod  In  the  c^ee 
of  the  auditor,  who  ahall  act  aa  the  secret 
taiy  of  such  meeting.  In  caae  aald  oiSioaa 
shall  find  that  said  excess  la  not  necessary  to 
meet  the  current  demands  upon  the  treasury 
the  same  ahall  be  Immediately  InvesUid  in 
United  States  4)(  bonds  by  fbe  treasurw  who 
■hall  d^wslt  the  same  In  some  safe  deposit, 
to  be  dedgnated  by  the  govn-nor,  aodltor  and 
treaaurw,  in  writing*  signed  them  and 
made  of  record  In  ttie  auditor's  office,  and 
there  kept  until  It  shall  become  neceeaary  to 
convert  ttie  same  Into  money,  which  neces- 
sity ahall  be  determined  and  the  recwd  there- 
of kept  In  like  manner  as  hereinbefore  pro- 
vided, and  a  statement  of  any  such  invest- 
ment or  sale  nndw  oath  shall  be  pnbllahed 
within  10  di^  after  the  same  is  made  in 
lome  newspapa  published  at  the  capital,  to 
be  designated  in  writing  by  tbe  governor. 
There  ahall  also  be  published  In  the  same 
paper  a  monthly  statement  under  oath,  of  the 
amount  of  cash  balance  in  the  state  treasury 
and  of  the  amount  Invested  as  aforesaid. 
Any  officer  charged  with  tbe  duties  herein* 
before  moiUoned  who  shall  make  or  publish 
any  false  statement,  <»■  swear  falsely  in  re* 
speot  to  any  matter  or  thing  In  respect  to 
wliif^  a  Bwom  statement  is  herein  retiulred, 
shall  be  deemed  guilty  of  perjury,  and  shall 
be  prosecuted  and  punished  accordingly." 
Laws  1879,  p.  152.  This  act  was  amended  in 
1^1,  the  first  two  sections  being  as  follows: 
**Seciion  1.  The  state  treaamror  shall  deposit, 
and  at  all  times  keep  in  deposit  for  safe 
keeping,  in  the  state  or  national  banks,  or 
somo  of  them  doing  business  in  the  state, 
and  ckf  approved  standing  and  raponslUUty, 
the  amwmts  of  money  In  his  huids  belonging 
to  the  several  current  funds  in  the  state 
treaeory,  and  any  such  bank  may  apply  for 
the  privilege  of  keeping  on  dq^oslt  snch  funds 
oe  some  part  thereof;  all  such  deposits  shall 
be  subject  to  payment  when  demanded  by 
the  state  treaanrer  on  his  cbeck  and  all 
banks  receiving  and  holding  such  deposits  as 
afwesaid,  shall  be  required  to  pay,  and  shall 


pay  to  tlie  state  for  the  privilege  ot  htddlng 
any  such  deposit  not  less  than  ^  pa-  an- 
num iipan  the  amounts  so  deposited,  as  here- 
inafter iwovlded,  and  anbject  also  to  audi 
regulations  sa  are  Imposed  law  and  the 
rule  adopted  the  state  treasurer  for  re- 
ceiving and  iM^Ing  such  deposits.  Sec.  2. 
The  amount  to  be  paid  by  any  and  all  banks 
under  the  provitfons  of  this  act  toe  the  privi- 
lege of  keeping  public  funds  on  dq^oslt  shall 
be  computed  on  tlie  average  dally  balances 
of  the  public  mon^  k^  on  deposit  there- 
with,  and  shall  be  paid  and  credited  to  the 
atate  quarterly  on  ttie  first  days  of  January, 
Aiffll,  July,  and  October  of  each  and  every 
year,  and  the  treasurer  shall  require  every 
such  depository  to  keep  separate  accounts  of 
sm^  sevoral  ftmda  (tf  llie  state  as  may  be  de- 
posited, stuwing  the  name  of  each  fund  to 
wlilch  the  same  belongs  and  the  amonnte  and 
sums  paid  to  the  state  toe  the  privilege  of 
keying  the  same  on  deposit  aa  aforesaid, 
and  each  of  said  funds  respectively  shall 
be  credited  directly  to  the  account  ot  tbe 
fund  or  funds  so  held  on  deposit,  in  propor- 
tion to  the  amount  of  such  funds  so  heVL" 
niere  is  also  a  provision  for  designating  the 
bank  whoe  depostte  are  to  be  made.  The 
act  was  not  to  take  effect  until  the  expira- 
tion of  tiie  then  treasnrn's  teem.  This  act, 
therefore,  qualifies  section  124  of  the  Crimi- 
nal Gode^  and  provides  for  the  safe-keeping  of 
the  puUlc  numey,  and  la  no  doubt  a  valid 
law.  It  the  treasurer,  thawCore,  withont 
such  directions,  deposits  money  in  a  bank, 
the  statute  declares  him  guilty  of  embezsle- 
ment,  and  it  is  a  diversion  of  the  money  to 
his  own  use.  This  question  was  before  the 
court  In  Bank  t.  Oandy.  11  Neb.  431.  »  N. 
W.  060,  and  it  was  held  that  putdlc  money 
thus  deposited  was  aiUiJact  to  gamiolmient 
for  tbe  private  debt  of  the  t^Bcer. 

In  State  T.  Keim,  8  Neb^  67,  a  former  state 
treasurer  liad  deposited  92,000  in  a  bank  at 
Falls  Olty;  and  the  bank  failed,  and  an  at- 
tempt was  made  to  saddle  tbe  loss  on  the 
state.  The  court,  by  Gobb,  J.,  hdd  that  the 
treasurer  and  his  sureties  most  make  the  Ion 
good,  as  the  d^x^ting  was  In  vl(datloa  of 
law.  It  is  sold:  "The  deporting  of  the  92,- 
000  In  the  bank  of  the  defmdanta  was  a 
loan,  in  Ite  legal  effect  Bank  v.  Hnghes,  IT 
Wend.  100;  Loan  Co.  T.  Morris,  2  Pa.  St. 
ITS.  The  atate  could  not  hBTe  made  this 
loan.  In  p(dnt  of  feet,  withont  the  Interven- 
tion of  some  officer  or  agent.  No  officer  or 
agent  of  the  state  could  make  such  loan  or 
deposit  without  a  vi<datlon  of  the  law  above 
referred  to,  which  violation  would  render 
such  officer  at  agent  both  persma)^  and  of- 
ficially liable  to  the  state  for  the  mtmey  so 
loaned  or  deposited,  while  no  snch  unauthor- 
ised act  would  bind  the  state."  The  same 
rule  was  adhered  to  tn  Cedar  Co.  ▼.  Jenal,  14 
Neb.  2M,  Ifi  N.  W.  S6»,  and  Is  a  general  mlei 
Seward  Co.  v.  Cattle,  14  Neb.  144,  15  N.  W. 
83T;  Bank  Hughes,  17  Wend.  &4;  Swarii- 
wout  T.  Bank,  5  Denio,  565;  Ferley  v.  31ua> 
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kegon  Go.,  32  Mich.  132.  Now,  where  did 
the  cause  <tf  action  arise?  In  my  rlew, 
where  the  breach  of  the  condition  occurred. 
We  ax«  wf^ed  to  the  case  ot  day  t.  Hoyo- 
rad^  8  Kan.  74,  as  estaUlBhliic  a  dlffowt 
nde.  In  that  case,  Hoysradt  recorered  three 
JndgniMitB  against  Gense  F.  Olay  hetore  a 
Justice  of  the  peace  of  Leavenworth  county, 
Kan.  ISieae  wwe  receipted  for  In  full  by 
Ht^sradt  upon  ttie  paymmt  of  but  Uttle 
more  thuu  me-half  of  the  face  of  the  Jndff* 
meuts.  After  slvlng  such  rec^p^  Hoysradt 
who  oeems  to  have  been  a  reddott  of  Dooff- 
laa  county,  Kan.,  caused  an  execution  to  be 
Issued  upon  tiie  Judgments  for  the  residue 
thereof  and  given  to  a  conotable  of  Leavot- 
wfnth  county,  who  levied  upon  property  of 
<nay  In  that  county.  The  action  was  Isought 
against  Hoysradt  In  Dou^s  ccmnty,  and  the 
Justice  by  whom  the  Judgm^ts  were  ren- 
dered, and  constable,  were  ^Ined  wltii  him; 
And  the  court  hdd— properly,  I  think— that 
the  acUon  must  be  broo^t  In  the  county 
where  tbe  octe  were  performed.  Fay  t. 
Ddmiston,  28  Kan.  100,  this  question  again 
came  before  the  supreme  court  of  that  statfe 
In  that  case,  Judge  Valentine  says:  "Where 
the  actlm  is  against  the  oflicer  and  his  sure- 
ties, upon  his  official  bond,  we  diould  think 
that  the  action  might  properly  be  com- 
menced In  the  county  where  the  action  aroae^ 
—that  is.  In  the  county  wh«re  the  breach  of 
the  bond  was  committedr-and  that  the  court 
tnm  which  the  writ  was  Issued  would  not 
hsTe  the  sole  or  exdnslve  Jurisdiction,  even 
If  it  had  Jurisdiction  at  alL"  Hie  same  rule 
was  applied  in  this  court  In  the  case  of  Mc- 
Nee  T.  Sewell,  14  Neb.  532,  16  N.  W.  82T. 
In  that  ease,  McNee  was  sbtnicr  of  Thaya 
Goun^,  and  encutlons  were  Issned  on  oer- 
tain  Judgments  against  one  Gray  In  the  dis- 
trict court  of  Lancaster  county,  and  sent  to 
McNee,  as  sheriff  of  Thayer  county,  wbo  neg^ 
lected  to  «ucute  or  retom  the  same.  After^ 
wards,  proceedings  in  amercement  were  in- 
atttnted  against  htm  In  Lancasto-  cmmty, 
and  the  court  of  that  county  found  that  he 
woa  liable,  and  amerced  him  in  the  amount 
■of  each  (KT  the  said  executions;  and  this  court 
held  that  the  action  was  properly  brought  In 
LdincBSter  county,  and  that  the  sureties  wore 
llaUe  on  the  Judgment,  nie  leading  case  In 
regard  to  local  and  trandtory  actions  Is  Mos- 
tyn  T.  Fabrlgaa,  Oowp.  161,  1  Smith,  Lead. 
■Cos.  (6th  Amor.  Ed.)  pt  2.  p.  934,  where 
there  Is  a  rcry  dear  statement  of  the  law  in 
regard  to  actlmis  that  are  local  and  transi- 
tory; and  a  fair  deduction  from  the  cases 
tiMrebt  refetred  to  shows  that  officers  may 
be  sued  In  the  county  where  the  alleged 
wrongful  act  was- committed,  unless  the  stat- 
ute eipressly  requires  It  to  be  brought  dse- 
where.  St^hens,  In  his  work  on  Pleading, 
soys  tbat  at  common  law  the  plaintiff  "may 
lay  the  venue  Id  the  action  In  any  county, 
and.  upon  Issue  Joined,  the  venire  Issues  into 
the  county  where  the  voiue  In  the  action  Is 
laid.  •  •  •  But  the  defendants  were  en- 


abled to  protect  tiiemselves  firom  any  Incon- 
venience whldi  they  may  apprehend  by  show- 
ing that  the  cause  of  action  arose  wfac^  la 
the  county  to  which  it  was  propoaed  to 
dunge  the  venues  If,  howew.  the  plaintiff 
would  undertake  at  the  trial  to  give  am]^ 
«-ldence  that  a  port  of  the  cause  of  actlm 
arose  In  the  county  where  the  voiue  was 
laid,  tbe  venue  would  not  be  dianged.**  St^b. 
IM.  p.  290.  At  common  law,  actions  against 
craiBtableB,  headboronghs,  and  dinrcbwar* 
dens,  and  persons  aiding  and  assisting  them, 
are  to  be  laid  within  the  county  whan  the 
Injury  complained  of  has  been  onnmUtod. 
8  Phil.  Bv.  (4tb  Amer.  Bd.)  727.  At  Common 
law,  tbentcre,  the  action  waa  to  be  teonght 
where  the  cause  of  action  arose,  and  that  is 
the  case  nndw  our  statute;  Now,  where  did 
the  cause  of  actkm  arise.  In  this  ease?  U 
tbe  auctions  of  the  petition  are  traev  Uie 
defendant  Hill,  in  violation  ot  law,  deposited 
In  Omaha  banks  a  vary  large  amount  of 
mmiey  bdonglng  to  the  state.  As  dedared 
by  statnte  and  the  deddons  of  this  court,  he 
thereby  converted  it  to  his  own  use.  mils 
was  dime  in  Doimlas  county,  and  not  In  Lan- 
castw  county,  and  it  is  vwy  dear  that  me 
district  court  ot  Lancaater  county  could  have 
no  Jurlsdlctlfm  of  that  embesdement.  The 
case,  therefore,  is  deariy  within  the  provl- 
dcms  of  section  M  (tf  the  Oode;  and,  the  ac- 
tkm being  rightly  Ivou^t  uptm  the  offldal 
bond,  all  the  causes  of  action  upon  sodi 
bmd  may  be  Induded  in  the  petition,  as  the 
case  falls  within  tbe  familiar  rule  that  where 
JorlsdlctiMi  Is  entertained  for  one  purpose 
Oie  court  wffl  entertain  Jurlsdlctlott,  and  rai- 
,der  complete  relief.  Stwy*  BQ*  I  64k. 
and  cases  dted. 

2.  The  title  of  the  revenue  law  of  1879  la, 
"An  act  to  provide  a  systc-m  of  revenup.**  Hie 
third  definition  of  thp  word  "revenne"  glvt<n 
by  Webstn*  Is,  "Tlie  annual  product  ot  taxes, 
excise,  customs,  duties,  rente  etc.,  wUch  a 
nation  or  state  coUecto  and  lecdves  Into  the 
treasury  ft>r  pnUlc  use."  The  mon^  i]i  ques- 
tion is  that  of  ttie  state,  levied  and  collected 
from  the  taxpayers,  but  which  the  treasurer 
has  wrongfully  appropriated  to  Us  own  use. 
In  othw  words.  It  Is  a  port  of  the  revenne 
of  the  state,  placed  where  ttie  treasurer  Is 
reaping  a  private  benefit  from  Its  ns&  As 
I  undorstand  the  law,  aXl  mattau  wUch 
properly  relate  to  the  revenue  of  the  state 
may  be  Induded  In  the  act  If  that  Is  not  so, 
then  there  is  no  power  fbr  any  county,  dty, 
muntdpality,  school  district,  or  other  smb- 
dlvlslott  of  the  state  to  sue  for  the  wrongfnl 
convMslon  and  misappropriation  of  its  tonds 
because  the  prohibition  applies  to  each  of 
them  equally  with  the  state.  But  no  one  wDl 
contend  for  such  a  construction  as  ttiat.  Sec- 
tion 174  provides:  "When  suit  Is  tnstltutod 
in  bdioir  of  the  state.  It  may  be  in  any  court 
of  record  in  this  state  having  Jurisdiction  of 
tbe  amount;  and  process  may  be  directed  to 
any  county  In  the  state.  If  any  procee^ng 
against  any  offlcor  or  person  whose  duty  it  la 
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to  collect,  recdve,  settle  for,  or  pay  over 
.m;  of  the  revenues  of  tbe  state,  whether  the 
proceeding  be  by  salt  on  tbe  bond  of  such 
officer  or  person,  or  otherwise,  the  court  In 
which  such  proceeding  Is  pending  shall  have 
power,  In  a  snmmary  way,  to  compel  such 
officer  or  person  to  exhibit  on  oath  a  full 
and  fair  statement  of  all  moneys  by  him 
collected  or  received,  or  which  ought  to  be 
settled  for  or  paid  over,  and  to  dls<^ose  all 
such  matters  and  things  as  may  be  necessary 
to  a  full  understanding  of  the  case,  and  the 
court  may,  upon  bearing,  give  Judgment  for 
such  sum  or  sums  of  money  as  such  officer 
or  person  Is  liable  In  law  to  pay.  And  If,  In 
a  suit  upon  the  bond  of  any  such  officer  or 
person  he  or  his  sureties,  or  any  of  them, 
shall  not  for  any  reason  be  liable  upon  the 
bond,  the  court  may,  nevertheless,  give  judg- 
ment against  such  officer  and  such  of  his 
sureties  as  are  liable,  for  tbe  amount  he  or 
they  may  be  liable  to  pay,  without  regard 
to  tbe  form  of  the  actions  or  pleadings."  Sec- 
tion 175  provides:  "Cities,  towns,  villages  or 
corporate  authorities,  or  persons  aggrieved, 
may  prosecute  suit  against  any  treasurer  or 
other  officer  collecting  or  receiving  funds, 
for  their  use,  in  any  court  of  competent  ju- 
risdiction, whether  the  bond  has  been  put 
in  suit  at  the  instance  of  the  auditor  or  not 
Cities,  towns.  Tillages,  and  other  corporate 
authorities  or  persons,  shall  have  the  same 
rl^ts  In  any  suits  or  proceedings  In  their 
behalf  as  Is  provided  In  case  of  suits  by  or 
in  behalf  of  the  state"  These  are  special 
provisions  which  control  general  provisions. 
Under  these  provisions  tbe  state  is  express- 
ly  authorized  to  sue  the  treasurer  in  any 
county  where  service  can  be  bad.  Would  it 
not  be  a  strange  anomaly,  that  a  city,  vil- 
lage, or  other  municipality  (in  other  words, 
a  small  part  of  the  people,  in  their  corporate 
capacity)  may  sue  In  any  county  where  serv- 
ice could  be  obtained,  but  the  state  (the 
whole  people,  in  their  corporate  capacity)  Is 
restricted  to  one  county?  I  do  not  so  under- 
stand the  law,  and  cannot  give  my  consent 
to  80  narrow  a  construction  of  the  statute. 
If  the  facts  stated  In  tbe  amended  petition 
are  true,  and,  for  the  purpose  of  the  mo- 
tion, they  are  pr^umed  to  be  so,— It  Is  very 
dear  to  my  mind  that  the  district  court  of 
Douglas  county  has  Jurisdiction,  and  that 
the  Judgment  of  tbe  court  below  should  be 
reversed,  and  the  cause  remanded  for  trial. 


LANDAUHR  et  at  t.  BIAOK  et  aL 
<Supreine  Court  of  Nebraska.  Jan.  16,  1894.) 

FKAt'DCLKXT  CoNVETANCBS— ChaTTEI.  MORTOAOBS 
— BURDBH  OF  PhOOV— ATTACHmNT. 

1.  Where  a  creditor  canses  an  attachment 
to  be  levied  upon  a  Htock  of  goods  In  the  po»- 
■esaion  of  the  agent  of  certain  mortgagees, 
tbe  bnrden  of  proof  Is  upon  such  creditor,  on 
a  motion  to  discharge  the  attachment,  to  show 
that  the  mortgages  were  made  for  tbe  purpose 
■at  hindering,  aewylng,  or  defranding  creditors. 


2.  The  piindples  laid  down  in  the  first, 
third,  and  fifth  paragraphs  of  the  ayllabns  in 
Jones  V.  Loree,  (Neb.)  66  N.  W.  890,  ^proTsd, 
applied,  and  followed. 
(Syllabus  hy  the  Ck>urt) 

Brror  to  district  court,  Douglas  county; 
a«orge  W.  Doane,  Judga 

Action  m  promissory  notes  I^ndauer, 
Kalm  ft  Streng  against  O.  H.  Mack  ft  Go. 
Fnmi  a  Judgment  dlssolTlng  the  attacliment 
issued,  plaintiffs  bring  error.  Afflrmed. 

Chas.  Offutt,  for  plaintiffs  in  errw.  Bart- 
lett,  Orane  ft  Baldrlge  and  B.  R.  Duffle,  for 
defendants  In  error. 

RYAN,  O.  The  questions  arising  in  this 
case  are  solely  Incident  to  an  attachment 
which  Issued  out  of  tbe  district  court  of 
Douglas  county  against  the  defendants,  G.  H. 
Mack  &  Co.,  In  a  certain  cause  pending  in 
that  court,  wherein  Landauer,  Kalm  ft  Streng 
were  plaintiffs.  This  attachment  was  lev- 
led  upon  a  stock  of  merchandise  which  had 
previously,  to  wit,  on  February  15,  1890. 
been  mortgaged  to  the  several  parties  here- 
inafter named  for  the  security  of  the  pay- 
ment of  the  amounts  designated  as  owing 
to  each,  to  wit:  To  the  First  National  Bank 
of  Omaha,  $6,908.16;  to  Elisabeth  Mack, 
wife  of  Q.  H.  Mack,  to  secure  the  payment 
of  $5,939.16;  to  Sebastian  Trottner  to  se- 
cure the  paymoDt  of  $2,160;  to  Gallxto  Lo- 
pax  ft  Co.,  to  secure  the  sum  of  $1,290.28; 
to  the  firm  of  G.  H.  Mack  ft  Co.,  of  Cleve- 
land, Ohio,  (the  Individual  members  of  which 
were  S.  Trottner  and  H.  LIchtenberg,  of 
Cleveland,  Ohio,)  to  secure  payment  of  the 
sum  of  $2,912 JS6;  to  D.  H.  Steele  ft  Co,  to 
secure  tbe  payment  of  $1,2(X);  to  Yoknm 
Bros.,  of  Reading.  Pa.,  to  secure  the  pay- 
ment of  $1,446.60;  to  Alvin  McLeod,  of 
Omaha,  Neb.,  to  secure  the  payment  of  $200; 
to  Meyer  ft  Raapke,  of  Omaha,  Neb.,  to  se- 
8iu*e  tbe  payment  of  $2(X).  Subsequently  to 
February  15th,  other  mortgages,  chattel  and 
real,  were  given  .by  the  firm  of  G.  H.  Mack 
ft  Co.,  until  the  number  of  all  was  In  the 
aggregate  60.  These  mortgages,  without 
question,  covered  all  the  property  owned  by 
the  firm  of  O.  H.  Mack  ft  Co..  of  Omaha,  at 
the  time  the  several  mortgages  were  made. 
Anterior  to  the  15th  day  of  February,  it  Is 
claimed,  and  for  the  purposes  of  this  case 
It  may  be  conceded,  that  G.  H.  Mack,  a 
member  of  the  firm  of  G.  H.  Mack  ft  Co.,  with- 
drew from  the  assets  of  said  firm  such 
amounts  of  money  as  were  out  of  propor- 
tion to  his  proper  individual  expenses,  foi 
which  purpose  he  testified  that  the  same 
were  withdrawn.  From  the  testimony  It  Is 
quite  clear  that  the  aggregate  amount  of  the 
mortgages  given  on  the  15th  day  of  February. 
1890,  equaled  or  exceeded  the  value  of  the 
real  and  personal  property  mortgaged.  It 
Is  an  established  fact  upon  the  evidence 
that  several  of  the  mortgages  given  on  Feb- 
ruary 15th  were  given  to  rehitlveB  of  G.  11. 
MaclE.   It  is  also  true  that  the  mortgages 
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to  Van  Sl}'ke  and  McLeod  vere  glv^  In  ex- 
eesfl  of  the  amoants  doe  each  of  these  last 
two  named  parties,  who  wa«  at  the  Ume 
emvloyes  of  tlie  flrm  of  G.  H.  Mack  &  Co. 
These  mortgages,  given  for  mwe  than  the 
amounts  actaaUy  due,  seem  to  have  been  so 
given  rather  from  ndstake^  or  want  of  means 
of  fixing  the  amonnt,  than  from  any  Inten- 
ttm  of  giving  ai^  ondoe  preferoice  to  the 
mcntgagees  named,  respectively. 

It  is  insisted  In  argument  that  the  tact 
that  many  <jt  the  mortgages  given  were  to 
secure  payment  ot  sums  not  doe  at  the  date 
of  ttie  mortgages  was  evidence  of  bad  faith 
on  the  part  of  the  mortgagor  and  mortgagee. 
We  dunild  be  lotb  to  infer  as  a  necessary 
result  from  these  premises  that  such  mort- 
gages were  fraudulent  or  Invalid,  or  even 
that  the  fiict  that  a  mortgage  was  given  for 
a  d^  not  yet  due  was  evidence  of  bad 
fOith.  Probably,  as  a  matter  at  fact,  mort 
gages  are  given  oftener  to  secnre  snms  not 
due  than  to  secure  the  payment  of  claims 
which  have  already  fully  matured. 

In  respect  to  the  fact  that  some  of  these 
mortgages  were  given  to  relatives  of  Q.  B. 
Mack,  It  Is  proper  to  observe  that  the  testi- 
mony shows  folly  and  clearly,  so  as  to  leave 
no  ground  for  su^don,  that  each  rdative 
who  received  a  mortgage  only  received  it 
for  an  amount  which  was  actually  due,  and 
for  an  indebtedness  that  was  bona  fide  In 
all  respectSL  Even  bad  there  been  a  moe 
question  of  fact  in  Issue,  there  was,  as  to 
this  proposition,  testimony  sufflcimt  to  mm- 
tata  this  affirmative  flndiii«  of  the  court;  and 
such  finding  would  not,  therefore,  be  dis- 
turbed. It  Is  not  necessary  to  resort  to  a  more 
presumption  in  tawor  of  the  eorrectness  of 
the  finding  of  fact  In  respect  of  this  matter, 
for,  upon  an  «aimlnatlon  of  all  the'  testi- 
mony, we  are  satisfied  that  as  an  original 
question  the  weight  of  the  evidence  was 
with  the  finding  made  by  the  court,— per- 
haps not  expressly  made,  bnt  such  as  must 
have  lucidentally  been  found  to  sustain  the 
result  reatdied.  In  a  case  like  that  ut  bar, 
where  the  mortgages  have  been  made  and 
recorded  as  reqiiired  by  law,  and  where  the 
mortgagees  have  taken  actual  possesion, 
which  they  ore  maintaining  at  the  time  of 
the  levy  the  attachment  by  a  common 
agent  of  such  mortgagees,  the  burdm  of 
proof  devolves  upon  the  attaching  creditor 
to  show  that  the  mortgages  were  made  fw 
the  purpose  of  hindering,  delaying,  or  de- 
frauding credltcws,-^  reqolrement  not  met 
by  the  proofs  in  this  case.  If  one  of  the 
mwtga^  is  bona  fide  and  valid,  and  poB< 
session  is  held  under  such  mortgage,  no  at- 
tachment could  countervail  the  possession  so 
held.  If  this  was  an  action  of  replevin.  It 
would  be  sufficient  to  show  that  the  party 
In  possession  vras  In  possession  under  one 
valid  m<H:tgage.  And  possession  so  held  by 
the  agent  of  a  mortgagee  must,  as  against 
me  who  midertakea  to  disturb  that  posses- 


sion, prevail,  unless  the  attaching  creditor 
shows  that  ail  the  mortgages  under  wUcb 
poBBCOBi<M  is  held  by  the  agent  are  Invalid. 

A  fun  examination  of  all  Qie  pleadings  anft 
evidence  npon  which  tiie  motion  to  dlsscdve 
the  attachmmt  was  beard  convinces  ue  that 
the  district  comi:  was  right  in  sostataiing  thu 
motion  to  dlsstdve  the  attachment,  mider  tiie 
ndes  laid  down  In  the  case  of  Jones  v.  Lo- 
ree,  (Neb.)  66  N.  W.  890,  thus  stated  in  the 
syUabns  of  said  nse:  "(1)  Where  several 
chattel  mortgages  are  execnted  stmnltaneous- 
ly  for  tiie  purpose  of  securing  debts  owinff 
by  the  mortgagor  to  the  mortgagees,  the  ag- 
gr^te  of  Budi  indebtednera  not  being  nn- 
zeasimably  less  than  the  value  of  the  prop- 
er^ mortgf^ied,  such  mnlgages  wHT  not  be 
held  void  merely  because  no  one  of  such  Is 
in  Itself  snfflcimt  to  Justify  so  great  a  se- 
curity." "(B)  An  Intoition  to  defraud  can- 
not be  Inferred  merdy  from  the  fact  that  a> 
^vference  was  given  to  a  cmaln  creditor." 
Ttxe  argument  of  plaintlfl  in  error  seems  to 
be  based  largdy  npon  the  theory  that  the 
several  mortgages  In  fact  constituted  an  as- 
8lgnm«it  by  tiie  flrm  of  G.  H.  Hack  ft  Oo., 
omtrory  to  tiie  terms  of  the  assignment  law 
of  this  state.  It  hi  true  that  In  Bonus  v. 
Oarter,  ao  Neb.  666,  81  N.  W.  381,  language 
was  employed  by  a  portion  ot  this  court 
which  would  seem  to  ;hiatify  this  contention 
of  the  plaintiffs  In  nror.  It  is  quite  dear- 
that  the  provisions  of  the  osidgnment  hiw 
should  not  be  made  to  operate  more  broadly 
than  its  terms  «press;  in  other  wwds,  its 
opmtion  should  not  be  attended  by  Imidi- 
cation.  ^e  assignment  law  proUbited  as- 
signmento  made  in  any  other  mflnner  than- 
that  fixed  by  Its  terms,  bnt  did  not  under^ 
take  to  abrogate  tiie  provisions  of  section' 
20,  c.  32,  Comp.  St  Neb.  The  language  of 
this  section  is  as  follows:  "The  question- 
of  fraudulent  intent  in  all  cases  arising  un- 
der the  proviBl<ms  of  this  chapter,  shall  be 
deemed  qurstions  of  fact  and  not  of  law," 
etc.  The  repeal  of  a  statute  by  implication 
Is  not  favored,  and  certainly  the  force  given 
the  assignment  law  by  a  portion  of  this 
court  in  Bonus  v.  Garter,  supra,  necessarily 
has  this  op^tion.  Whether  an  asslgnmenr 
is  made  In  conformity  with  the  provisions 
of  the  assignment  law  may  be  properly 
question  for  the  court  to  determine  upon  Its 
construction  of  the  Instrument  or  instru- 
ments creating  the  assignment  It  never- 
theless remains  true  that  whether  mortgages 
or  conveyances  are  fraudulent  is  a  question 
of  fact  to  be  determined  by  the  Jury,  or.  in 
cases  tried  like  the  mie  at  bar,  by  the  court 
solely  upon  the  weight  ot  the  evidence  ad- 
duced. Such  questions  are  questions  of  foct 
Involving  largely  the  intention  of  the  par- 
ties to  the  transaction,  and  should  not  be 
determined  as  questions  of  law  arising  under 
the  asslf;nment  act.  The  ruling  of  the  dls* 
trict  court  was  correct,  and  its  Judgment  i» 
affirmed.   The  other  commissioners  concur. 
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McLaughlin  v.  equitable  life 
assur.  soo.  op  the  united 

STATES. 

<SupMme  Court  of  Nebraska.    Jan.  4,  18&4.) 

IdTK  lSBUBANC«  —  EXCHaXQB  FOB  PAID-Uf  POL- 
ICY— C0NBITJON8  Phkcedbnt. 

1.  Id  the  absence  of  fraud  or  mistake,  all 
preTious  rerbal  nnderstandingB  are  mereed  in 
the  written  contract  of  inBurance,  wmch  is 
-concIasiTelr  presumed  to  contain  the  entire 
cDcagemeDtB  of  the  parties,  with  aU  the  con- 
ditions of  their  fulfillment. 

2.  It  was  Btipulated  in  a  life  insurance  p<^t- 
■cj  that  in  case  of  default  of  payment  of  the 
annoai  premiam  therein  named,  after  the  pa7> 
ment  in  foil  of  three  of  such  premiomii,  the  in- 
surance company  would  issue  in  favor  of  the 
^nefidaty  therdn  a  pald-np  policy  for  as  many 
parts  of  the  amotint  insarea  as  equaled  the  num- 
ber of  premiums  paid,  provided  such  DoUcy 
should  be  surrendered,  duly  receipted,  within  six 
mouths  from  the  date  01  such  default  Edd, 
tiiat  the  sarrender  of  the  receipted  policy  with- 
in six  months  after  default  is  a  condition  prece 
ilent  to  the  right  to  demand  paid-up  Insurance. 

3.  The  insured,  having  failed  to  surrender 
the  policy  until  more  than  11  months  after  de- 
fault ia  not  entitled  to  paid-up  insurance.  And 
an  action  hy  the  beneficiary  to  compel  specific 
performance  of  the  contxact  therefor  by  the  in- 
flurance  company  was  riehtly  dismissed  for 
want  of  equity,  although  the  insured  had  paid 
three  of  the  annnal  premiums  prerions  to  the 
^fault. 

tSyllabUB  by  the  Ck>nrt) 

Appeal  from  district  conrt,  Douglas  coun- 
ty; ,C.  R.  Scott,  Judge. 

Action  by  Elma  R.  McLaughlin  against  the 
Equitable  Life  Assurance  Society  of  the 
Cnlted  States  for  speclllc  performance  of  a 
contract  to  issue  to  plalntiflT  a  certain  policy 
«f  Insurance.  From  a  decree  for  defendant, 
plaintiff  appeals.  Affirmed. 

Isaac  Adams,  for  appeUant  Con^don  ft 
ClarksoD,  tot  appellee. 

POST,  J.  TM»  was  an  actlfHi  1^^  the  plaln- 
tifl.  In  ttw  dlBtrict  court  of  Donglaa  eoonty, 
to  enforce  the  ipedflc  pttfwmance  of  an 
Agreement  hy  the  defendant  to  issue  a  pald- 
np  pollcjr  of  insnranoe.  There  was  a  finding 
for  the  defendant  and  a  decree  dlsmlssliv 
the  petition,  from  vhich  the  plaintiff  baa 
prosecuted  an  appeal  to  this  court  Thae 
is  no  omtroTway  wltb  respect  to  the  mate* 
ilal  facts,  which  are  as  follows:  In  the 
jeor  1864,  the  defendant  company  iaaued  a 
policy  of  insurance  on  tiie  life  of  Andrew 
W.  McLaugliUn,  in  faror  of  fals  wife,  the 
plaintiff  herdn.  Said  policy  was  toe  16,000 
«urrent  Insniane^  upon  the  payment  of  an 
anniml  premium  of  9S1490  cm  the  26th  day 
<a  Angoat  of  each  year,  to  be  fully  paid  vp 
after  15  of  such  payments.  It  was  stlpu- 
bted  in  said  ptdlcy  that  In  case  of  default 
by  tbe  Inauied  after  ttn  payment  of  not  lees 
ttian  three  ot  such  annnal  premiums,  the  de- 
fendant company  would  Issue  a  pald-np  pol- 
icy In  favw  of  tbe  plaintiff  f w  as  many  fif- 
teenth parts  of  the  sum  of  $5,000  as  equaled 
tbe  number  of  premiums  so  paid,  provided 


said  policy  sbould  be  surrend««d,  duly  re- 
ceipted, wltbln  six  months  from  the  date  of 
such  default.   The  provisions  of  the  policy 
with  respect  to  paid-up  Insurance  are  as  fol- 
lows: "And,  further,  that  If  inremlnms  ujlon 
this  policy  ftr  not  less  than  three  complete 
years  of  assurance  shall  bare  hem  duly  re- 
ceived by  said  society,  and  this  policy  should 
tboeofter  become  void  in  omsequence  of  de- 
fault In  payment  et  a  subsequent  pranium, 
said  society  will  issue  In  lieu  of  such  pcdlcy 
a  new  pald-np  poU(7*  without  participation 
In  lunflts,  in  flavor  of  said  Elma  B.  Mc- 
Laughlin, If  Uvlng,  and,  if  not  Uvli^,  to  tbe 
children  of  said  Andrew  W.  McLaughlin,  or 
thebr  guardian  ttx  their  use,  or.  If  there  be 
no  children  surviving,  Uien  to  the  ezecntors, 
administrate,  or  assigns  of  said  Andrew 
W.  MclJiughlin,  for  as  many  fifteenth  parts 
of  the  original  amount  hereby  assured  as 
there  shall  have  been  complete  annual  pre- 
miums received  In  cash  by  said  society  upon 
this  pidlcy  at  the  date  when  such  deteult 
shall  first  be  made:  provided,  however,  that 
this  policy  shall  be  surrendered,  duly  receipt- 
ed, within  dz  nxmths  of  the  date  of  d^ult 
In  payment  of  premium  as  mentioned 
above."   In  case  ot  default  In  payments  of 
premiums  by  the  assured,  the  contract  con- 
tained the  following  provi^n:  "And,  If  any 
premium  or  installment  of  a  premium  on 
this  policy  shall  not  be  paid  when  due,  this 
ptdlCT  shall  be  void;  and  no  credit  for  sur- 
plus accumulated  on  this  poli^  shall  be 
deemed  appUcaUe  to  the  payment  of  any 
premium.   Nevotbeless,  nothbig  herein  eon- 
talned  shall  be  construed  to  d^trive  tiie 
iuAAa  of  this  policy  of  the  ivlvUege  to  de- 
mand and  receive  pald-np  Insurance  In  ac- 
cordance with  the  agreement  contained  in 
tbiB  poUcy."   It  Is  conceded  that  three  of 
tbe  annual  iinyments  were  made  by  Mr.  Mc- 
Laughlln,  to  wit,  those  for  the  years  1884. 
1885,  and  1886,  but  that  he  fidled  to  make 
tiie  payment  due  In  August  1887.   It  is  fur- 
ther admitted  that  said  policy  was  not  sur- 
rendered within  six  mcmtha  thereafter,  nor 
was  a  demand  made  for  paid-up  Insurance 
until  the  month  of  July.  1888,  when  the  in- 
sured addressed  a  commnnlcation  to  the  de> 
fendant  company.  In  which  he  inquired  what 
steps  were  necessary  in  inrder  to  preserve  his 
rights  under  tlie  contract.   In  reply  to  that 
Inquiry,  he  received  a  communication  from 
the  d^endant  Informing  him  that  his  pol- 
icy had  been  fc»f elted  for  the  nonpayment 
of  the  premium,  and  had  then  no  surrender 
value.    It  is  shown  by  the  testimony  of  Mr. 
McLaughlin  that  be  was,  at  the  daten  of 
both  the  applications  and  the  policy,  cashier 
of  the  First  National  Bank  of  Piattsmouth, 
and  that  Mr.  Gnyon,  the  agent  who  wrote 
his  application,  has  his  headquarters  In  the 
same  bank.   He  testified  that  he  was  in- 
fOTmed  by  Guyon,  In  whom  he  had  Rreat 
confidence,  that  after  the  payment  of  three 
premiums  his  policy  would  be  absolutely  non- 
fOTfettable,  and  that  he  could  not  loae  the 
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money  tbxm  paid.  It  also  appears  that  he 
held  a  second  policy  for  a  like  amount  Is- 
sued b7  the  defendant  company;  that,  be- 
ing pressed  for  money  to  pay  the  premiums 
as  they  matured,  he  requested  an  extension 
of  payments  on  the  last-namM  policy,  which 
request  was  granted,  but,  after  making  one 
or  two  payments  thereon.  It  was  suffered  to 
lapse.  This  witness,  In  answer  to  questions 
by  counsel  for  the  ploIntlfT  and  the  court, 
teettfied  as  follows:  "Q.  If  I  understand  you. 
the  payment  that  lapsed  was  due  in  August, 
18877  A.  Yes,  sir.  Q.  You  wrote  them  in 
July,  1888?  A.  Yes.  Q.  And  they  an- 
Bwered,  saying  that  your  policies  had 
lapsed?  X.  Yes,  sir.  Q.  That  they  had  no 
burrender  value,  and  were  forfeited?  A. 
Yes,  sir;  that  Is  what  they  said.  Q.  You 
may  state,  Mr.  McLaughlin,  if  you  have  not 
already,  whether  you  knew  of  the  clause— 
the  proviso— in  the  policy  respecting  the  sm> 
render  of  it  within  six  months  after  failure 
to  pay?  A.  No.  Q.  Why  did  you  not  know  it? 
A.  Well,  I  suppose,  because  I  hadn't  read  it, 
is  the  only  particular  reason.  I  took  the 
word  ot  the  agent  I  know  I  made  a  pretty 
strtmg  effort  to  raise  the  third  annual  pre- 
mium. Q.  Did  you  make  any  ^ort  to  raise 
this  money  within  ^  months?  A.  Yes,  sir. 
Q.  Why  didn't  yoa  preeoit  your  policy  with- 
in dx  numths?  A.  The  reason  why  I  didn't 
present  it  was  because  I  kept  thinking  all 
the  time  I  would  raise  the  money  and  pay 
it,  and  ke^  the  policy  allre.  That  was 
the  reason.  When  I  found  I  couldn't  do  It, 
I  wrote  to  the  company.  Q.  And  the  rea- 
son you  dldnt  present  and  surrender  the  pol- 
icy within  the  time  provided  by  the  policy 
was  in  the  hopes,  that  you  oonld  raise  the 
money?    A.  Yes,  sir." 

And  on  cross-examination  he  testified:  "Q. 
When  did  yon  first  read  the  policy?  A.  When 
I  wrote  the  company,  and  got  Uieir  reply  that 
my  policies  were  lapsed  and  no  good.  I  thai 
pat  It  In  the  hands  of  my  attorney.  As  near 
as  I  can  remembor.  I  believe  It  was  In  Au- 
gust; 1888.  Q.  After  you  had  written  to  the 
company?  A.  Yes.  Q.  And  the  flnt  that 
you  knew  of  the  slx-montbs  clause  was  when 
you  read  the  policy,  which  reading  was 
brought  about  throu^  the  receipt  of  this 
letter  that  you  have  spoken  of  as  having 
received  from  tbB  company?  A.  Yes,  sir. 
Q.  Did  yon  ever  offer  to  surrmder  the  policy 
to  them?  A.  I  don't  know  that  I  made  a 
fbrmal  offor  to  surrender  It  I  only  wrote 
them,  asking  what  was  necessary  for  me  to 
do.  Q.  You  couldn't  have  offered  to  surrra- 
der  it  at  the  time,  because  you  didn't  know 
of  this  six-months  clause?  A.  No.  sir.  *  *  * 
Q.  When  yon  read  this  ix^cy.  ss  you  say 
yon  did.  a  little  before  you  wrote  to  the  com- 
pany, after  you  got  an  answer  £rom  the 
company,  yon  then  read  the  pc^cyl  A.  Yes, 
sir.  *  *  *  Q.  Yen  have  had  a  good  deal  to 
do^  as  a  boslnesB  man,  with  dlffoent  Unds 
of  transactions?  A.  Yes,  sir.  Q.  Especially 
contracts  that  you  signed?  A.  Yes.  idr.  Q. 


Being  cashier  of  a  company,  you  are  pretty 
careful  about  these  matters?  A.  Yes.  sir." 

The  contract  contemplates  two  omditlons 
precedent  to  the  right  of  the  Insured  to  de- 
mand a  paid-up  policy  in  favor  of  the  bene- 
ficiary, viz.:  First,  the  payment  of  three  of 
the  annual  premiums;  and,  second,  the  sur- 
render of  the  policy,  duly  receipted,  wltbln 
six  months  after  the  default  of  furthw  pay- 
ments. Those  conditions  are  not  unreason- 
able, nor  do  they  conflict  with  any  provision 
of  statute,  or  principle  of  pubUe  jwllcy.  And 
courts  cannot,  without  the  most  flagrant 
usurpation  of  legislative  powers,  refuse  to 
give  effect  to  such  engagements,  where  not 
tainted  with  fraud*  unless  the  conditions 
thereof  are  waived  by  the  act  of  the  party 
entitled  to  insist  upon  their  performance. 
The  surrender  of  the  receipted  policy  within 
six  months  after  defftult  cannot  on  principle, 
be  said  to  be  less  essential  than  the  pigrment 
of  the  three  yearly  premiums.  Both  are  nec- 
essary, in  order  to  entitle  the  holder  to  the 
paid-up  insurance.  He  might  elect  as  be 
apparently  did.  to  take  the  chances  of  rais- 
ing the  money  to  keep  this  policy  alive*  truRt- 
Ing  to  the  leniency  shown  him  in  the  other 
case;  but  In  doing  so  he  took  the  risk  of  for- 
feiting his  policy,  in  case  he  continaed  In 
default  for  more  than  six  monttia  It  may  be 
conceded  from  his  statements— and  he  tes- 
tifies with  evldoit  candor  and  firmness— that 
he  was  unaware  of  the  provision  for  tbe  sur- 
render of  the  policy  wltbln  six  mouths,  but 
that  fact  does  not  altar  the  1^1  status  of  the 
oas&  ^e  overwhelming  w^s^t  of  aatliority 
—If,  indeed,  lltere  can  be  said  to  exist  a 
diversity  of  opinion  on  the  subject— la  tbat, 
in  the  absence  of  fraud  or  mistake,  all 
Tions  vertMtl  agreements  are  merged  in  the 
wrlttot  contract  of  Ittsurance,  wlilch  la  con- 
duslvely  presumed  to  contain  Che  entire  en- 
gagement of  the  parties,  with  all  the  coodl- 
timis  of  its  ftilfillm«at  tben  iwntemplated. 
Insurance  Oo.  v.  Blowry,  06  U.  S.  5M;  Tbomp- 
son  V.  Insurance  Co.,  104  U.  8.  2S2;  Rose  v. 
Insurance  Co.,  23  N.  Y.  S16;  Fowlw  v.  In- 
surance Go.,  119  N.  Y.  SS8,  22  N.  B.  676; 
Insurance  Oo.  v.  Pmett.  74  Ala.  4S7;  Mlt- 
diell  V.  Insunince  Oo.,  54  Go.  289;  Smith  v. 
Insurance  Go.,  108  Pa.  St  177.  It  is  not  nec- 
essary, however,  to  invoke  the  rule  above 
stated.  In  this  case,  for  the  reason  that  the 
r^msentatira  of  tbe  agent  uiwn  which  re- 
liance is  viaceA  does  not  relate  to  the  exlat- 
ence  ot  any  fact  or  Include  even  a  definite 
promise  for  tbe  future.  It  Is  at  most  the 
statement  ot  an  opinion,— a  mere  condnslon 
that  the  i^cy  was  nonforffeitaUe,  and  tbat 
the  insured  could  not  lose  the  monej  invest- 
ed, in  case  he  made  three  annual  payments. 
We  would  feel  couitralned  to  bold,  from  tbe 
evidence  In  the  record.  If  that  question  were 
essential  to  the  present  inquiry,  that  in  tb» 
maM*ig  of  tlie  contract  In  qnestim  there  was 
no  disparity  between  the  parties.  Tbe  oc- 
cupstion  and  experience  ot  the  insured  cw- 
tainly  rendoed  blm  as  capat)le  of  interpret- 
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Ing  and  oiulentandbig  Qw  oondltliHiB  of  the 
p(dtc7  u  QoyaOt  the  agent  of  the  ctHnponr. 
It  cannot  be  aald  that  the  condition  under 
otMulderatioa  was  not  dlacoTerable  the 
exercise  of  reasraiable  care,  rince  It  appears 
In  bold  type  upon  ttae  face  of  the  ptdlcy.  and 
is  apparent  from  the  most  casual  wcamlnaF 
tloQ  thereof.  The  dictates  of  common  pru- 
dence would  suggest  the  reading  ot  an  agree- 
ment luTolTlng  so  much  as  did  this  policy  to 
the  Insured  and  Us  fiunlly,  while  It  la  diffi- 
colt  to  eoDoelTe  how  an  experienced  bust* 
ne«  man  could  Invest  nearly  91.000  upra  a 
wrtttra  contract  committed  to  bis  own  cus- 
tody, relying  ezclxisively  upon  the  statements 
of  tike  wlverse  party  as  to  Its  terms  and  pro- 
visions in  a  material  respect  It  is  evident 
that  tbe  insured  was  unacquainted  with  the 
conditions  of  the  polity,  and  that  his  igno- 
rance was  doe  to  his  own  negligence,  and  In 
no  suiae  atlributaUe  to  the  fraud  or  mis- 
representation of  the  d^endant  company. 

We  come  now  to  an  examinatloD  of  an- 
tborltles  wliltA  have  a  direct  appUcation  to 
the  condition  retted  upon  by  the  defendant 
Of  the  repwted  cases  which  have  a  bearing 
Dpon  the  subject,  a  dedded  majorl^  sustain 
the  proposition  that  where  provision  Is  made 
la  the  poUcy  for  paid-up  Insurance  for  part 
of  the  amount  named,  upon  the  surrender 
thereof  within  a  glvoi  time  after  default, 
BDch  right  must  be  exercised  within  the  time 
named.  See  Hudson  v.  Insurance  Co.,  28  N. 
J.  Ell.  167;  Attmuqr  General  v.  ContlnentBl 
Life  Ins.  Go,  03  N.  TE.  74;  Bussing  v.  Insur- 
ance Co.,  84  Ohio  St  222;  Coffey  v.  Insur- 
ance Oo.,  7  Fed.  801;  toith  v.  Insurance 
Ca,  18  Id.  880;  fflieem  v.  Insurance  Co.,  20 
Fed.  886;  Insurance  Oo.  v.  Devore,  (Ye.)  14 
a.  E.  fi82;  Hexter  v.  Insurance  Co.,  (Ky.)  16 
S.  W.  863;  Insarance  Go.  v.  Barbour,  (Ky.) 
17  S.  W.  796;  Cooke,  Life  Ins.  I  84.  and  note 
on  page  152.  We  have  been  r^erred  as  au- 
thority for  ttie  OKtosing  view  to  Obase  v. 
Insurance  Co.,  67  Me.  85;  Montgomery  v. 
Insurance  Co.,  14  Bush,  51;  and  Insurance 
Co.  r.  Montague,  84  Ky.  6!^  2  S.  W.  443. 
Of  the  above  cases,  (Aase  v.  Insurance  Co. 
is  the  only  one,  as  we  shall  presently  see, 
which  can  be  rdied  upon  to  sustain  the  con- 
tention of  the  plaintiff,  and  it  Is  severdy  criti- 
cised by  the  author  <it  Goohe  on  Life  Disur- 
ance.  See  note  above  dted.  Of  the  Kentucky 
cases,  It  may  be  said  that  In  Sheoer  v.  Insur- 
ance Co.,  supra,  which  was  a  esse  in  the  Unit- 
ed States  ctavutt  court  fwtbat  district  Mont- 
gomery T.  Insurance  Co.  is  declared  to  be 
against  the  overwhdmlng  wdght  of  autlwrl- 
ty;  and  Mr.  Justice  Mathews,  In  a  concur- 
ring opinion,  declares  the  language  of  the 
policy  too  plain  for  interpretation,  and  Iiolds 
that  time  must  be  deemed  to  be  the  eesotce 
of  tbe  contract  But  in  Hexter  v.  Insurance 
Ca  and  Insurance  Co.  v.  Barbour,  npnt,  the 
conditions,  which  wwe  substantially  like  the 
one  here  Involved,  were  held  to  be  essential, 
and  that  It  was  necessary  to  surrender  the 
poUrles  within  the  time  named,  in  order  to 


render  the  Innirer  liable.  We  are  r^erred.  In 
the  very  able  brief  submitted  by  counsel  for 
the  plaintiff,  to  the  case  of  Barnes  v.  Mc- 
Murtry,  29  Neb.  178,  45  N.  W.  285.  It  Is  not 
dalmed  for  that  case  that  the  proposition 
decided,  vis.  the  validity  of  a  provision  limit- 
ing the  right  of  action  on  the  pcdlcy  to  ^ 
months  from  the  date  of  tbe  loss,  has  any 
direct  bearing  upon  the  present  controvemy. 
But  it  is  argued,  from  the  language  there 
•used,  that  the  jdalntifl  ber^  has  1^  his 
contract  acquired  an  undefined  but  substan- 
tial equity,  which  may  be  mforced  1^  decree 
in  thlB^actlcaL  The  terms  "substantial  rl^t" 
and  "sabstentlal  justice,"  as  used  In  this 
connecthm,  are  indeflnlte  and  inuslve,  and 
not  snsc^tllde  of  a  precise  legal  deflnltiou. 
It  would  seem,  however,  that  <me  to  whom 
has  been  awarded  the  full  measure  of  relief 
for  wblCh  he  has  himscU  stipulated  is  the 
recipient  ttf  substsntlal  Justice,  within  the 
most  liberal  Interinretation  of  the  term,  and 
should  not  be  heard  to  ask  more  at  the  hands 
of  an  earthly  tribunal.  The  equities  of  the 
case  bdng  with  the  defoidant,  the  decree 
of  the  district  court  is  sffirmed.  ^nie  other 
Judges  concur. 


WELTON  T.  DICKSON  et  aL 

(Sapreme  Coart  of  Nebraska.    Jan.  4,  1894.) 

Ehikbnt  Domaui  —  Taking  Pbitatb  Fropehtt 
TOR  Pkitatb  Road — Eqoitablb  Jckibdiotion. 

1.  The  constitntlonal  provision,  "The  prop- 
erty of  no  person  shall  be  taken  or  damaged  for 

f labile  use  without  jast  compensation,"  prohib- 
ts,  br  Implication,  the  taking  of  private  prop- 
er^ for  any  private  use  whatever,  without  the 
consent  of  the  owner. 

2.  Such  constitutionBl  inwlslon  forb{<l8  pri- 
vate property  from  beln*  eompalsorily  takea  or 
damasea  for  any  but  public  use,  and  then  only 
upon  Just  compensation  beinr  made,  tbe  amount 
of  which  is  to  be  assessed  by  a  jury. 

3.  The  want  of  power  In  a  legtstatiire  to 
transfer  to  one  man  the  property  of  another, 
without  his  consent,  either  wita  or  without  com- 
pensation, does  not  depend  upon  constltotiona] 
restriction,  bat  upon  tbe  fttct  that  It  Is  not  .the 
exercise  the  pown  of  making  laws  at  roles 
of  civil  conduct,  which  is  the  branch  of  the 
sovereign  power  committed  to  the  leefslatare. 

4.  When  the  public  exieencles  demand  the 
exerdse  of  the  power  of  teking  private  properly 
for  tbe  public  use  la  solely  a  question  for  the 
legislatare,  upon  whose  determination  the  coorte 
cannot  sit  in  Judgment. 

5.  But  what  is  such  a  public  use  as  will 
Justly  the  exercise  of  the  power  of  eminent 
domain  la  a  qnestion  for  the  courts  to  decide. 
But  If  the  public  use  be  declared  by  the  legis- 
lature the  courts  will  bold  the  use  public,  un- 
less It  manifestly  appears  from  the  provisions 
of  the  act  that  they  can  have  no  tendency  to  ad- 
vance and  promote  such  public  use.  Bankbead 
V.  Brown,  25  Iowa,  540;  Coster  t.  Water  Co., 
18  N.  J.  Eq.  54,  followed. 

6.  Sections  47-62,  e.  7&  Comp.  St  1893, 
anthorixe  the  taking  of  private  property  for 
private  use,— the  roads  therein  mentioned  being 
essentially  private,  and  beyond  the  public  con- 
trol,— and  said  sections  are  therefore  nncoosU- 
tutional  and  void. 

7.  The  absence  of  a  plain  and  adequate 
remedy  at  law  affords  the  only  test  of  eqidty 
Jurisdiction,  and  the  application  of  this  prin- 
ciple te  a  particular  case  most  d^end  sltogeuur 
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npon  the  cbaracter  of  the  case,  bs  disclosed  tn 
tne  proceedings.  It  ts  Dot  enough  that  there  is 
a  remedy  at  law.  It  must  be  plain  and  ade- 
Quate,  or,  in  other  words,  as  practical  and  effi- 
cient to  the  ends  of  justice,  and  Its  prompt  ad- 
ministration, as  the  remedy  in  equitr*  Watson 
T.  Sntherland,  G  Wall.  74,  foUowed. 

(Sfllabas  by  the  Coart.) 

AhwoI  from  district  court,  lAncaster  coun- 
ty; Hall.  Judge. 

Action  1^  Albert  Wdton  against  Thomas 
J.  Dldson  ami  othws.  comnUs^oners  of  Lan* 
caster  county,  and  others,  to  restrain  the  es- 
tablishment of  a  private  road  over  iklalntllTB 
land.  There  was  a  decree  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

Beeson  &  Root  and  N.  Z.  Snell.  Oo.  Atty., 
for  appellants.   Pomid  &  Burr,  for  appellee. 

BAGAN,  a  Ohapter  78,  Oomp.  St  189S. 
provides:  **Sec.  47.  When  the  lands  of  any 
person  shall  be  sumnmded  or  oidosed,  or 
be  shut  out  and  cut  off  from  a  puWlc  hl^- 
way  the  lands  of  another  persm  or  per- 
sons, who  refuse  to  allow  such  person  a  pri- 
vate road  to  pass  to  or  ftom  Us  vr  hvx  said 
land,  It  shall  be  the  duty  of  the  county  board 
on  petltlott  of  any  paw>n  whose  land  is  so 
sarronnded  or  shut  otit,  to  appoint  three  dis- 
interested freeholders  of  the  precinct  or  town* 
ship,  in  counties  under  township  organisa- 
tion, in  which  the  land  lies,  as  commission- 
ers to  Tlew  and  mark  out  a  road  from  the 
land  of  Olo  petitioner  to  the  nearest  public 
highway,  and  assess  the  damages  tlie  person 
will  sustain  through  whose  land  the  road 
will  pass.  Sec  48.  The  person  desiring  to 
secure  the  right  of  way  shall  give  the  person 
or  persons  through  whose  lands  the  road  will 
run,  at  least  two  days*  notice  of  such  intend- 
ed api^cation,  by  leavmg  or  causing  to  be 
left  a  written  notice  at  his  tisual  place  of 
abode;  and  satisfactory  evid^ce  that  such 
notice  has  been  given  shall  be  presented  to 
the  board  before  commissionm  shall  be  ap- 
pointed. Sec.  ^.  The  c<»nmlssIoners  shall, 
before  entering  upon  the  discharge  of  their 
duties,  take  and  subscribe  an  oath  before 
some  judge  or  justice  of  the  peace,  that  th^ 
are  not  interested  nor  of  kin  to  either  of  the 
parties  interested  in  the  proposed  road,  and 
that  they  will  faithfully  and  Impartially 
view  and  mark  oat  said  road  to  the  greatest 
ease  and  convenience  of  the  parties,  and  as 
little  as  may  be  to  the  Injury  of  either,  and 
assess  the  damages  which  will  be  sustained 
by  the  party  through  whose  land  it  will  run. 
Sec.  50.  Said  commissioners  shall  make  out 
a  report  of  tb^  proceedings,  stating  partic- 
ular^ the  course  And  distance  of  said  road, 
and  the  amount  of  damages  assessed,  which 
report,  together  with  a  certificate  of  the  oath, 
shall  be  returned  to  the  county  commlaslcm- 
ers  and  filed  by  the  county  clerk.  Sec.  51. 
If  the  report  be  approved  by  the  county 
board,  and  the  petitioner  shall  produce  sat- 
isfactory evidmoe  that  he  has  paid  the  dam- 
ages assessed  (or  tendered  payment.  If  the 
party  refuv  to  receive  ItO  and  all  costs  at- 


tendlng  the  proceedings,  thp  connty  board 
shall  grant  an  order  to  said  petitioner  to 
open  a  road  not  exceeding  fifteen  feet  la 
width;  and  If  any  person  or  persons  ob- 
struct said  road,  such  person  or  persons  shall 
be  liable  to  all  the  penalties  for  obstnicting 
a  puMc  road;  inrovided,  however.  If  such 
road  Shan  pass  throi^  any  indosure,  and  It 
shall  be  required  1^  the  owner  thereof,  the 
person  allying  for  such  road  shall  put  up 
and  keep  at  each  ttitiance  Into  such  Inclosure 
a  good  and  substantial  swinging  gate;  pro- 
vided farther,  that  either  party  may  appeal 
'  trojD  the  dedslon  of  the  county  board  In  like 
manner  as  prescribed  In  case  of  public  roads. 
Sec.  52.  Upon  the  establishment  of  the  rl^t 
of  way,  as  in  this  chapter  provided,  the  same 
shall  vest  and  descend  as  an  easement  In  the 
party  and  his  or  her  heirs  or  assigns  fo^ 
ever."  The  board  of  county  commlBsl oners 
of  Lancaster  connty,  on  the  petition  of  Owen 
Marshall  and  Aaron  0.  Loder,  appointed 
three  onnmissloners,  who  viewed  and 
marked  out  a  private  road  through  the  land 
of  one  Albert  Welt<m,  and  made  report  of 
their  iNTOceedtaifs  t»  said  board  of  connty 
commlsfllonwa.  Thereupon,  Wdton  brought 
this  suit  to  the  district  court  of  I^ncaater 
county  to  enjoin  Ifarshall  and  Loder  and  the 
board  of  county  commlsslocers  from  laying 
out  and  estabUdilng  on  hla  land  the  private 
road  petitioned  fbr.  The  salt  Is  based  on 
tihe  grounds  that  ttie  statute  quoted  above  Is 
nnconstitotional,  and  that  the  threatened  ac- 
tion of  the  defendants,  tf  permitted,  win 
work  an  irreparable  Injury  to  Wdton,  for 
which  he  has  no  adequate  remedy  at  law. 
The  appdlanta  demurred  to  the  petition  on 
the  ground  that  it  did  not  state  a  cause  of 
action.  The  court  overruled  the  demurrw. 
and  entered  a  decree  perpetually  enjoining 
the  board  of  connty  commissioners  from  es- 
tablishing sm^  private  toad  on  the  lands  of 
Welton.  The  case  comes  here  on  appeal 
The  principal  question  In  the  case  Is  the  con- 
stltutioaallty  of  Oie  aeetlons  of  the  atatnte 
recited  above. 

If  B.'8  land  diall  be  shut  off  from  public 
highways  by  the  land  of  A.,  and  he  shall 
refuse  to  allow  B.  a  private  road  across  his 
(A.*s)  land,  then 'this  statute,  against  A.'s 
omsent,  takes  a  part  of  his  land,  and  trana- 
fws  It  to  B.,  to  be  used  as  a  private  road 
by  him,  his  heirs  and  assigns,  forever.  Sec- 
tion 21,  art.  1,  of  the  oonstitotion  of  the 
state,  provides:  'The  property  of  no  person 
shall  be  taken  or  damaged  for  public  use 
witliout  just  compensation  thwefor."  The 
uniform  holding  of  the  courts  Is  that  socb 
a  coiutitntional  provision  as  this  is  an  im- 
plied prohibition  on  the  power  of  Oie  leff»- 
latnre  to  take  the  private  property  of  A.  with- 
out his  cons^t,  even  when  compensatton  Is 
made,  and  transfer  It  to  B..  for  his  private 
use.  The  supreme  court  of  the  state  of  New 
Jersey,  in  Coster  t.  Wat»>  Co.,  18  N.  J.  Eq. 
64,  declares:  "This  want  of  power  in  the 
legislature  does  not  depend  upon  any  con- 
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■tttuttonal  reBMction,  tnt  upon  the  fact  tint 
It  Isnot  tbft  ez»clK0f  the  power  of  making 
laws  or  nilea  of  cItU  ctmduct,  whlcb  le  tbe 
brancb  of  the  eorwelKn  powv  oonunitted 
to  ttae  le^slatiire.  To  JustiCr  tbe  taking  of 
tbe  dtben'a  property  hy  the  legUlatare,  tbe 
nee  for  wUcb  It  Is  appropriated  miut  be  a 
public  iiae."  ^^eaUng  to  tbla  subject,  tbe 
eminent  jurist,  Cool^,  Bays:  "The  rigtat  of 
eminent  domain  impllea  that  tbe  purpose  for 
which  It  may  be  exercleed  must  not  be  a 
more  private  puipoae;  and  It  is  conceded  <m 
all  hands  that  the  legfariature  has  no  power. 
In  any  case,  to  take  ttte  prop^rfy  of  one  tii- 
dividual,  and  pass  it  orar  to  anotbor,  with- 
oat  referraice  to  some  use  to  wtiieh  It  Is  to 
be  applied  tax  the  pubUc  beneat.  Tlie  r\gbt 
of  eminent  dc»naln  does  not  imply  a  right 
la  tbe  sorereign  power  to  take  the  property 
of  one  dkUtsea,  and  transfer  It  to  anotber, 
even  for  a  full  comprasatton,  when  tbe  pub- 
lic Interest  will  be  in  no  way  promoted  by 
tbe  tranafer."  Gooley,  OmisL  LIm.  ^  Ed.) 
530.  Now,  is  the  use  for  which  tbia  statute 
autliorisea  tbe  taking  of  appd]ee*B  land  a 
public  or  private  one?  Is  the  purpom  of 
this  law  to  take  A.'s  propoiy,  and  transfer 
it  to  B.,  for  tbe  use  ot  tbe  pub  He,  or  for  B.'s 
private  uae?  If  tbe  private  road  contain 
plated  by  this  law  la  for  tbe  uae  of  tbe  pub- 
Hc,  tbe  law  Is  good.  If,  on  the  other  hand, 
the  road  authorized  Is  for  tbe  private  use 
and  benefit  of  an  Individual,  tbe  law  la  void. 
And,  whether  one  or  tbe  other,  is  a  question: 
Oif  law.  To  make  the  use  public,  it  need 
not  be  f w  the  benefit  of  the  whole  public 
or  state,  <s  any  large  portion  of  it  It  may 
be  for  tbe  Inhabitants  of  a  small  <k  restrict' 
ed  locality.  But  tbe  use  and  benefit  fiiust 
be  In  common,  not  to  a  particular  Individual 
or  estate.  Coster  v.  Water  Co.,  18  N.  }.  Bq, 
M.  A  statute  of  Ohio  provided:  "The  trus- 
tees of  any  township,  may,  whenever  In  thdr 
(q;>lnian  tbe  aame  wlU  be  conducive  to  the 
public  health,  convenlenoe  or  welfare,  cause 
to  be  established,  located  and  conetructed  as 
bereinaftw  provided,  any  ditch  wlthbi  such 
townsUp."  Oerteln  parUaB  petitioned  tot 
the  construction  of  a  diteh  across  the  lands 
of  othoB,  under  said  statute.  On  the  trial 
the  court  was  requested  to  charge  tbe  Jury 
as  follom:  "If  you  find  that  the  petitioners 
*  *  *  are  tbe  only  perBmiB  In  any  way 
interested  in  the  location  of  the  ditch,  and 
that  it  would  not  be  conducive  to  the  public 
health,  convenlrace,  or  welfare  to  locate  the 
dttcb  in  question,  then  and  in  that  case  you 
should  return  your  verdict  against  the  pro- 
posed ditch."  Tbe  court  refused  to  give  this 
instruction,  and  the  case  was  token  to  the 
supreme  court  for  review,  and  that  tribunal 
say:  "Tbe  facta  being  ascertained,  tbe  ques- 
ticm  of  whether  or  not  tbe  ditch  will  conduce 
to  the  public  health,  convenience,  tx  welfare, 
within  tbe  meaning  [of  this  stetntej  ao  that  it 
irUl  be  of  public  use,  is  a  question  of  law." 
In  Jenal  v.  Draining  Co..  12  Neb.  168,  10 
"Wt  547.  was  conaldered  a  statute  of  this 
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state  auOioriBlng  the  oonstntction  of  levees, 
dykes,  and  drains,  and  the  reclamation  of 
wet  and  overflowed  lands,  by  Incorporated 
cwnpaniea.  The  act  provided,  among  other 
thinga,  ttiat  the  company  might  appropriate 
any  land,  stone,  timber,  gravel  or  otbor  ma- 
terlals  necessary  for  tbe  right  of  way  or  con- 
struction, maintouuice,  or  improvement  of 
the  pnqraeed  waA,  Ixy  first  paying  Into  tbe 
county  treasury  ot  tbe  county  where  tbe 
land  Is  situate,  for  tbe  use  of  the  owner  of 
the  land,  tbe  amount  of  damage  assessed  by 
tbe  apivalsNB  who  were  anointed  tbsr^ta. 
GHet  Justice  Maxwell,  speaking  tear  this 
court  said:  "The  Btetote  In  question  au- 
thorises tbe  entry  upon  lands,  and  construc- 
tion of  drains,  whenever  tbe  private  inter- 
est of  tbe  corporation  requires  It  and  wttb- 
out  reference  to  tiie  public  welfare.  Any 
number  of  persons,  not  less  than  three,  be- 
ing tlie  owners  ot  wet  and  overflowed  lands, 
whenever  it  Is  for  their  Interest  may  locate 
a  ditch  awMB  the  lands  of  others.  *  *  * 
ThlB  Is  an  Infrlngemeut  of  the  right  of  pri- 
vate pnv^ty,  and  is  unautltoriaed  and  void." 
The  g«ier^  road  law  of  this  state  (diapter 
78,  Gomp.  St  1808)  c<mfers  on  county  boards 
ot  tbe  sevoul  countleB  of  tiie  state  general 
saparlBifm  over  the  public  roi^  of  the 
state,  with  power  to  maintain  them;  requires 
a  petition  for  a  pubUc  road  to  be  signed  by 
10  freeholders,*  fixes  their  width  at  66  feet; 
makes  the  cost  of  their  constructifm  and 
mabttenance  a  puMic  cbarge;  proTldes  that, 
when  persons  travcdlng  with  carriages  shall 
meet  on  sach  roads,  each  shall  turn  to  the 
right  of  the  center  thereof;  ^ohibite  all  per- 
sons addicted  to  the  excessive  use  of  intoxi- 
cating Uqnon  trom  b^ng  employed  aa  driv- 
ers on  said  roads;  prohtUte  tbe  running  of 
bwses  on  sach  roads;  the  leaving  In  sasik 
roads,  unhitched  or  unguarded,  any  hwses 
or  teams;  and  tbat  the  overseer  of  each  road 
district  shall  annually  cause  furrows  to  be 
plowed  oa  either  aide  of  all  such  roads,  as 
fire  guards.  None  of  these  provisions  are 
found  In  this  act  bi  reference  to  private 
roads,  and  none  ot  these  provisions  apply 
to  private  roads.  Had  the  legislature  in- 
tended tluKt  these  private  roads  should  be  for 
the  public  use,  then,  indeed,  the  entire  pri- 
vate road  act  would  be  sup^liuaus,  but  the 
law  we  have  under  coniidderatlon  expressly 
juvvldes:  "Upon  the  establishment  of  the 
right .  of  way,  as  in  this  chapter  provided, 
tbe  same  shall  vest  and  descend  as  an  ease- 
ment In  the  party  and  his  or  her  bch-s  or 
assigns  forever."  The  fact  that  tbe  lefnU  title 
Is  not  tak^n,  but  an  easement  created,  does 
not  render  ibis  law  less  objectionable,  for 
of  what  Table  is  one's  legal  title,  if  another 
have  the  posaearion  and  use  tttrever?  Mar- 
shall and  liOder  would  acqub%  no  greater 
estete  to  the  land  In  question  If  Welton  gave 
than  an  absolute  warranty  deed.  The  pub- 
lic have  an  easement  In  all  public  roads, 
while  the  l^al  title  remains  In  the  adjoin- 
ing ownor,  but       this  Uw  no  right  in  or 
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to  the  priTBte  nwd  li  conferred  on  tbe  pub- 
lic This  law  la,  and  was  Intoided  to  be, 
an  act  for  tbe  tranafv  o€  A.'>  property, 
against  bis  consent,— compensation  bting 
made  to  him,— to  B.,  his  ta^  and  ascdgns, 
toe  their  private  use  and  convenience,  and 
Is  therefore  In  conflict  with  the  Implied  pro- 
htbltionn  ot  the  eonstltntion,  and  void. 

In  Bankhead  v.  Brown,  2S  Iowa,  540,  the 
question  of  the  constitutionality  of  a  private 
road  law  was  decided.  By  tbe  statute  ccm- 
sldered  In  that  case,  It  was  provided:  "Seo- 
tlon  1.  Private  roads  may  be  laid  oat  In  the 
same  manner  as  county  roads,  and  the  gen- 
eral road  laws  of  the  state,  as  to  the  estab* 
lisbment  of  county  roads,  are  applicable,  ex- 
cept that  It  Is  not  necessary  ttiat  any  per- 
son but  the  applicant  shall  sign  the  petition." 
Section  2  provides  that  the  board  of  super- 
visors may  appoint  a  commlselouCT  to  report 
upon  the  application,  and  requires  a  bond  from 
the  applicant  to  pay  all  costs  and  damages. 
Section  S  provides  that  no  sndi  road  shall  be 
ordered  to  be  opened  nntn  the  costs  and  dam- 
ages have  been  paid,  and  the  conditions  on 
which  it  Is  atabilfihed  shall  have  been  com- 
piled with  by  the  applicant  Section  4  pro- 
vides that  on  tbe  final  hearing  the  board 
may  receive  peUtlons  for  and  against  the  pro- 
posed road,  hear  testimony,  and  establish  the 
road,  upon  the  payment  of  costs  and  dam- 
ages, and  uptm  such  cimdltlon,  as  to  fences, 
as  to  the  board  may  seem  Just  to  all  parties 
concerned.  Laws  1866,  c  127.  It  wlU  be 
observed  tliat  tbe.  Iowa  law  Is  substantially 
the  same  as  the  one  under  consideration  here, 
with  tbe  exceptions  fliat  Uie  r4ebraska  statute 
contains  no  provisions  allowing  the  board  of 
county  commissioners  to  receive  petitions  for 
and  against  the  proposed  road;  and  the  Iowa 
statute  has  no  provisions  vesting  the  per- 
petual easement  in  the  private  road  estab- 
lished In  the  party  petitioning  th^efor. 
Bankhead  v.  Brown,  supra,  arose  out  of  on 
effort  of  Bankhead  to  have  established  a  pri- 
vate road,  under  the  provisions  of  the  Iowa 
law  Just  quoted,  across  the  land  of  Brown, 
in  order  to  reach  Bankhead's  coal  mine.  The 
establishment  of  tbe  private  road  was  re- 
stricted by  Brown  on  the  ground  that  the 
law  authorizing  It  was  nnconstitatlonal,  In 
that  It  proposed  the  taking  of  private  prop- 
erty for  private  uses.  Dillon,  0.  J.,  deliver- 
ing the  opinion  of  the  court,  said:  "With  re- 
spect to  tbe  act,  *  •  •  we  are  of  opinion 
that  roads  thereunder  established  are  es- 
sentiaUy  private,— that  Is,  are  the  private 
propttty  of  tbe  applicant  therefor,— because: 
(1)  The  statute  denominates  them  'Private 
Roads/  •  •  •  If  the  roads  established 
thereunder  were  not  Intended  to  be  private, 
and  different  from  ordinary  and  public  roads, 
there  was  no  necessity  for  the  act  (2)  Such 
road  may  be  established  upon  the  petition  ot 
the  applicant  alone;  and  he  must  pay  the 
costs  and  damages  occasioned  thereby,  and 
perform  such  other  conditions,  as  to  fences, 
etc,  as  the  hoard  may  jH^cribew  (S)  The 


pnldic  are  not  bound  to  wwk  at  keep  suefe 
roads  In  ropair,  and  this  Is  a  very  satisffle> 
ti»7  test  as  to  whether  a  road  is  poUic  or 
privata  (4)  We  see  no  reason,  when  aocfa  a 
road  is  established,  why  the  pwson  at  whoss 
Instance  this  ^ras  done  might  not  lode  tJie 
gates  opening  Into  It  or  f^ce  It  up,  or  other- 
wise debar  flie  public  of  any  right  tberetoi 
Gould  not  the  plaintiflCs,  la  this  case,  afttr 
having  procured  the  road  In  question,  aban- 
don it  at  their  pleasure?  Oonld  they  not  re- 
Unqulsb  it  to  the  defendants  wiHiottt  con- 
Boltlng  the  board  of  supervisorsl  If  tills  Is 
BO,  does  It  not  IncontestaUy  estabUsb  Oat 
It  is  essentially  private?  Fot  It  must  be  pri- 
vate If  It  Is  of  such  a  nature  that  the  plain- 
tiffs can,  at  their  pleasure,  use  or  forbid  its 
use.  ab^don  w  refuse  to  abandon  it  reUn- 
qnlsh  or  refuse  to  relinquish  It  If  the  act  Is 
valid,  mli^t  not  the  plainttfls,  having  pro- 
cm-ed  tlie  road,  use  it  for  laying  down  a 
tram  or  horse  railway,  and  forUd  ev^rbody 
from  vaSng  the  road,  and  even  exclude  an 
persons  fberefTom?  Wbo  could  prevent  it? 
These  considerations  mark  the  great  diffw- 
ence  betwera  such  a  road  and  a  puUic  hl^ 
way,  and  demonstrate  the  essentially  private 
fdiaracter  of  the  road.  In  the  following  cases, 
acta  substantially  like  tbe  Iowa  act  provid- 
ing tot  the  establishment  of  private  roads 
have  been  declared  unconatltntlonaL  NesUtt 
V.  Trumbo.  39  BL  110;  Dickey  v.  Teunlson, 
27  Mo.  873;  Clack  v.  White,  2  Swan,  040; 
Taylor  v.  Porter,  4  Hill,  (N.  Y.)  140;  Sadler 
V.  Langham,  34  Ala.  811;  Newell  v.  Smith,  15 
Wis.  101."  The  language  quoted  above  from 
the  learned  Judge  in  reference  to  tbe  Iowa 
law  is  applicable  to  tbe  statute  under  inves- 
tigation. The  eminent  Jurist  commenting 
on  the  constitutional  provision  of  the  state 
of  Iowa  "that  private  property  shall  not  be 
taken  for  public  use  without  Just  compensar- 
tlon,"    continues;   "The    limitation   •   •  • 
upon  the  right  of  eminent  domain,  or  the 
power  of  the  legislature  to  take  private  prop- 
»ty  for  public  use,  Is  found  in  all,  or  nearly 
all,  of  the  state  constitutions.  Many  of  the 
questions  growing  out  of  this  limitation  upoa 
the  otherwise  absolute  power  of  the  legisla- 
ture to  take  property  of  one  for  the  benefit 
of  the  many  have  been  settled  adjadlca- 
tlon."    And  he  deduces   from   the  numer- 
ous authorities  cited  by  him  In  the  opinion 
the  following  propositions:  "(1)  That  the  con- 
stitntlonal  limitation  above  quoted  prohibits, 
by  implication,  the  taking  of  private  prop- 
erty for  any  private  use  whatever  without 
the  consent  of  the  owner.  (2)  That  it  for- 
bids private  propnty  from  being  compol- 
sorily  token  for  any  but  public  use,  and  then 
only  upon  Just  compensation  being  made, 
the  amount  of  which  Is  to  be  assessed  by  a 
Jury.  (3)  When  the  public  exigencies  de- 
mand the  exercise  of  the  power  of  taking 
private  property  for  the  public  use  is  solely  a 
question  fOr  the  legislature,  upon  whose  de- 
termination the  courts  cannot  alt  In  Jadc- 
ment  (4)  That  what  la  such  a  pnUlc  vm 
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u  win  justify  tbe  eaeavdw  of  tiie  power  of 
eminent  domain  la  a  otieatlott  tor  the  oourtB. 
But  if  a  pnUlc  nn  be  dedared  ^  Uu  leg- 
idatnre  tbe  conrta  will  bold  the  nee  public 
mlesa  it  manifesUy  appeara  by  tlie  ^o- 
rldona  of  the  act  that  they  can  liave  no 
toidency  to  adrance  and  pnnnote  such  pub- 
lic Me.'"  We  are  entlrdy  satisfied  with  the 
leaBOning  and  conclnslons  of  this  opinion, 
and  follow  It  without  hasltatltaL  Statutes 
similar  to  the  Nebradu,  law  hare  been  held 
Invalid  in  tbe  f<dlowing  caaea:  Stewart  r. 
Hartman,  46  Ind.  8S1;  In  re  Albany  St,  11 
Wend.  140;  Osbom  t.  Hart,  24  Wis.  89; 
Crear  t.  Grossly.  40  HL  17S;  ShoU  T.  Goal  Co., 
US  m.  422.  10  N.  B.  190. 

Counsel  for  appellants,  in  their  brief,  dte 
us  to  many  authorities  to  sustain  tiie  TalldlQr 
of  the  law  assailed  as  Invalid  in  this  case. 
In  some  of  the  cases  dted  the  statutes  were 
held  good  on  the  ground  that  the  seneral 
poUlc  had  a  ri^t  to  use  the  xvivate  roads 
ptoTided  for  Iqr  the  statutes.  Sucdi  was  the 
ground  of  the  ded8l<m  in  Sharer  t.  Btarrett, 
4  Ohio  St  Denhan  r.  Oommissloners, 
MB  Mass.  202.  In  Sherman  t.  Buicfc,  82  GaL 
242,  the  court  sustained  tbo  constitutionally 
of  a  law  rery  similar  to  our  own,  but  did  so 
by  bedding  that,  althon^  the  statute  denomi- 
nated the  road  a  "prirate  road,"  It  was  in 
bet  and  in  law  a  paUlc  road,  unter  the  con- 
trol of  the  goremmoit,  and  open  to  erery 
one  who  mltftit  liave  occasion  to  use  it  and 
the  court  dedared  that:  "The  phrase  *prl- 
▼ate  road'  Is  unknown  to  the  common  law. 
All  roads  are  pubUc"  The  opinion,  as  coun- 
sel say.  Is  ably  reasoned,  but  we  do  not 
Udnk  this  court  can  say  that  an  roads  are 
public  roods,  in  this  state.  The  lei^ture 
has  said  that  all  public  roads  ahaU  be  96  feet 
wide,  and,  by  tbe  law  we  are  considering, 
it  is  proTlded  that  prirate  roads  shall  be  IS 
feet  wide.  Bridoitly.  then,  the  legislature 
has  attempted  to  recognise  two  classes  of 
roads.  If  Marshall  and  Loder  had  opened 
the  private  road  thty  sou^t  to  across  Wel- 
ton's  farm,  and  had  been  Indicted  under  the 
criminal  statutes  tm  running  their  horses  on 
a  puMlc  road  of  tba  stat^  and  Oie  proof  bad 
shown  that  the  running  of  their  horses  was 
on  a  private  road  established  under  this  pri- 
rate  road  law.  can  any  one  doubt  that  the 
Jury  would  have  been  rightly  instructed  to 
acquit  fliem? 

Ooniuel  for  appdlants  also  insist  Out  ap- 
pellee has  an  adetpiate  remedy  at  law,  by 
appeal  from  the  order  of  the  board  of  county 
oommissloners,  should  It  make  an  order  es- 
tatfllshlng  the  road,  and  that,  therefore,  this 
ease  mnst  be  dismissed.  The  law  being  In- 
valid, the  case  of  the  appellee  resolves  itself 
hito  an  appeal  on  his  part  to  a  court  of  eq- 
vUj  to  eoJoin  the  appellants  from  commit- 
ting a  threatened  trespass.  The  supreme 
court  of  Illinois,  in  Foyer  v.  Village  of  Des 
Plainee,  123  HI.  Ill,  18  N.  B.  810,  lay  down 
the  rule  In  snch  ease  ttius:  "Hun  sre  two 
exceptions,  deariy  xecognlsed,  to  the  rule 


ttiat  courts  of  equity  win  not  Interftm  to  re- 
strain  a  trespass,  whether  committed  under 
the  forms  of  law  or  otherwise,  which  are  (1) 
to  prevent  irrqiarable  Injury;  and  09  to  pre- 
vent a  mnltlpUdty  of  suits.  Befbre  a  crart 
of  equity  vrlll  Interfere  to  prerent  a  trespass 
upon  the  ground  of  Irreparable  injury,  such 
tacts  must  be  alleged  from  wbldi  It  may  be 
seen  that  Irreparable  mischief  will  be  the  re- 
sult of  tbe  act  complained  of,  and  that  the 
law  can  afford  the  party  no  adequate  rem- 
edy," In  Watson  r.  Sutberiand,  S  Wall  7A, 
the  supreme  court  of  the  ITnlted  States  say: 
"Hie  absence  of  a  pl^  and  adequate  ron- 
edy  at  law  afFords  tba  only  test  of  equity 
jurisdiction,  and  the  application  of  this  prin- 
ciple to  a  particular  case  must  depend  alto- 
gether upon  ttie  character  (tf  the  case,  as  dis- 
closed in  the  iwoceedings.  It  is  not  enoui^ 
that  there  Is  a  remedy  at  law.  It  must  be 
plain  and  adequate,  or*  in  other  words,  as 
practical  and  ^dent  to  the  ends  of  justice 
and  Its  prompt  administration,  as  tba  lemedy 
in  eqni^.**  The  ftcta  avored  In  the  appd- 
lee*s  petltlim  aihovr  that  the  trespass  threat* 
ened  by  the  appellants,  If  committed,  would 
cause  aroeUee  an  injury,  to  the  redress  of 
which  his  legal  remedy  would  be  Inade- 
quate. The  decree  of  tbe  district  court  Is 
affirmed.   The  other  commissioners  concur. 


BOSBWATBB  v.  FINZBNSHAM. 
(Suprraoe  Gonrt  of  Nebraska.  Jan.  16.  1804.) 


IxmnoATnie  Liquoas— AmjCATioN  von  Licsna 
—NoTicB— Affidavit  or  Pubuoatjost— Fowaas 
or  License  Boabd. 

1.  Notice  of  an  application  for  a  license  to 
■ell  intoxicating  liquors  must  be  published  at 
least  two  weeks  ia  a  newspaper  published  in 
the  coantT  Iiaving  the  largest  circulation  there* 
in,  before  any  action  can  be  taken  on  tbe  appli- 
cation. When  the  notice  Is  inserted  in  a  uUy 
paper,  it  muBt  be  published  In  it  daily  for  me 
statutory  period. 

2.  llie  affidavit  of  the  puUisher  of  a  newspa- 
per, accompanying  and  annexed  to  such  a  notice, 
stating,  after  giving  the  name  of  the  paper,  "that 
said  newspaper  has  the  largest  drcnlation  In 
Douglas  county,  and  that  the  printed  notice 
hereto  attached  was,  to  his  perpooaJ  knowledge, 
published  daily  in  the  said  dal^  newa[iaper  from 
the  15tb  day  of  December,  1802;  to  the  2Sth 
day  of  X>ecemher,  1802,"  is  prima  fade  evidence 
of  the  pablication  of  the  notice,  and  that  the 
same  was  inserted  In  the  proper  newspaper. 
The  affidavit  may  be  impeached  by  competent 
evidence. 

3.  A  license  board  has  no  authority  to  des- 
ignate the  newspaper  in  which  the  puUfcatloD 
of  such  noUcea  shall  be  made. 

4.  The  statnte  relating  to  the  pablication  of 
notices  of  applications  for  liquor  licenses  con- 
templates that  the  newspaper  in  which  such  no- 
tices are  to  be  published  must  be  one  having 
bona  fide  subscribers.  The  circulation  of  tbe  pa- 
per is  not  to  be  determined  alone  from  the  num- 
ber of  subscribers  in  the  county,  bat  from  snch 
subscription  liat  and  the  bona  fide  average  sales 
of  the  jiublicatlon  combined. 

5.  Whether  or  not  several  editions  of  a 
daily  paper  are  separate  and  distinct  publica- 
tions is  a  queetion  of  fact  to  be  detamined  txom 
the  evidence  by  the  license  board. 
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6.  When  tb»  matter  pabUshed  in  each  of 
•ereral  edltiotu  of  a  6a,tly  paper  is  not  substan- 
tially the  same,  and  each  edition  has  a  different 
headtne  or  name,  and  it  is  sent  to  a  different 
mt  of  subscribers,  lionor  Qoticea  shonld  be  in- 
■Mted  in  bnt  one  edition  thereof,  and  the  circu- 
lation of  which,  alone,  will  determine  whether 
the  notice  was  inserted  In  the  proper  paper. 

7.  A  license  board,  on  the  heanns  of  a 
remonstrance  against  grantinK  a  Ugaor  license, 
hu  power  to  compel  the  attendance  of  witness- 
es, uie  production  of  books  and  papers,  and  to 
commit  for  contempt  a  witness,  it  he  persists 
fn  refusing  tn  answer  qnestiona,  mr  if  ne  will- 
fully refuses  to  ptodnce  books  and  papers  before 
the  board. 

(Syllabus  bj  the  Court.) 

Error  to  district  court,  Douglas  cotmty; 
Keysor,  Judge. 

To  the  application  of  Frederika  Plnzen- 
sham  for  'a  license  to  sell  Intoxlcatlnff  Uq- 
uors,  Edward  Rosewater  filed  a  remcmstrance, 
and  from  a  Judgment  affirming  an  ordar 
grantliig  the  appUcatloa  remonstrant  brings 
error.  AflSnned. 

BdwaM  W.  Sbnenl,  for  lOalntiff  In  eiroe. 
HaU  ft  McOuUoch,  for  defendant  tn  mar. 

THOaVAL,  0.  J.  ThiB  is  a  proceeding  In 
error  to  reverse  the  Judgment  of  the  district 
eetirt  of  Dongas  omnty  affirming  an  wder 
«C  the  board  of  flre  and  police  commlsrionera 
of  the  dtjr  of  Omaha,  grantlns  a  aalocm  U< 
cenee  to  defendant  in  error.  In  December, 
188e,  Frederika  Piuenabam  filed  with  the 
ucretaiy  of  the  board  of  flre  and  ix^ce  com- 
mlssiMiers  of  the  cl^  of  Omaha  a  petition, 
rigned  by  the  reqtUalte  anmber  tit  qnallfled 
fttltlonos.  praying  a  Uoenae  to  tell  tntioi- 
catlng  Uqows  in  said  city  during  the  year 
18S3.  Notice  of  the  application,  In  due  form, 
waa  published  in  an  of  Qie  doily  editions  of 
the  Omaha  Daily  Wwld-Henid  from  the 
I5tb  day  of  December,  1802.  to  the  28th  day 
«i  the  same  month.  Edward  Rosewater  filed 
with  said  board  a  remonstrance  against  the 
issuing  of  a  Ucaise  to  defendant  in  enw,  on 
two  grounda:  (L)  That  the  notice  of  said 
apiflicatlon  waa  not  pobllahed  In  the  newa- 
paper  having  the  largest  drcnlatlon  In  Dong- 
laa  county;  (2)  tiiat  at  tlie  time  aald  notice 
waa  paldlshed  In  toe  Wwld-Horald  the  ap- 
^Icant  kneiR  tliat  said  paper  did  not  hare 
the  largest  drcnlatlon  in  said  county.  On 
the  12th  day  of  January,  1883.  a  hearing  was 
had  npon  the  ranonstrance  before  the  board 
of  flre  and  police  commlsslonera;  and,  upon 
consldaration  of  the  testinuHiy  adduced.  It 
was  ordered  by  said  board  that  the  remon- 
Btrance  be  overruled,  that  the  ^ipUcant's 
Ixmd  be  approved,  and  that  a  license  be 
granted.  The  remonstrator  prosecuted  error 
to  the  district  court,  where  the  decision  of 
the  board  was  sustained. 

Section  2174  of  the  Consolidated  SUtates. 
<secd(m  2,  c.  fiO;  Gomp.  8t,)  relating  to  no- 
tice of  applications  tor  llqaw  licenses,  pro- 
vides that  "no  action  shall  be  taken  upon 
■aid  appUcaUiHi  until  at  leaat  two  weeks*  no- 
tice of  the  flllBC  •t  the  same  luu  bem  gtren 


(Vei. 

by  paUlcation  to  a  newsimper  pnrashed  In 
said  oonnty,  tiavlng  the  largest  ctrcnlatton 
tlkerdn,  or  if  no  newspaper  Is  pnbUabed  la 
said  coonty,  1^  postlnig  writtoi  or  minted 
notices  <a  ssld  appUeatlon  to  five  of  the  most 
public  places  to  the  town,  prectoct,  vlUage 
or  dt7  to  wlilch  the  buatoess  is  to  be  con- 
ducted,** etc.  The  foregoing  provision  is 
mandattwy  and  lmpaatiT&  Unless  toe  stat- 
utocy  notice  has  been  glvrai,  the  license  hoarf 
has  no  jnrisdlctlMi  or  powtf  to  Issue  a  11- 
censsk  Ifanlfestly,  it  was  the  totentton  of 
toe  legislature  that  the  notice  shonld  be  pub- 
lished to  the  newspaper.  In  case  one  Is  pub- 
lished to  toe  oonnty  where  tlie  liquors  are  to 
be  sold,  having  toe  largest  bona  fide  ditnila- 
tion  tooeln.  Lambert  v.  Stevens,  29  Neb. 
283.  40  N.  W.  4S7.  In  toe  case  dted  It  was 
held,  to  effect,  that,,  even  though  the  notice  is 
pnUlshed  to  a  newspaper  not  having  the 
largest  circulation,  the  publication  is  suffi- 
cient, provided  the  aroUcant  acted  In  gotid 
faito  to  the  making  of  toe  chtice  of  the  pa- 
per; and,  tqion  a  re-ezamlnaUon  of  toe  qoes- 
tton,  we  are  satisfied  that  the  rule  announced 
to  the  dedidon  aflnded  to  Is  correct,  and 
shoidd  be  Ct^wed.  In  Stote  v.  City  oi  Sonto 
Omaha,  SS  Nebu  876,  Bl  N.  W.  291,  it  was 
dedded  tliat  a  notice  of  an  am^Ucatlra  for  a 
Ucowe  to  sell  intoxicating  liquors  must  be 
published  for  two  weeks  to  each  Issue  of  the 
paper.  Where  the  papor  containing  the  no- 
tice la  a  dally,  the  notice  must  be  pubUahed 
daily;  bat.  In  case  the  paper  having  the 
largest  drculatl<m  In  tte  oonnty  is  published 
weddy,  the  notice  must  be  pntdlshed  th^dn, 
to  every  issue  ct  sndi  paper,  fbr  two  weda. 

In  the  case  at  bar,  no  qnestUm  is  made  as 
to  the  form  of  the  notice,  nor  is  it  claimed 
that  toe  notice  was  not  Inserted  tor  toe  req- 
nldte  lengto  of  time;  but  It  Is  toslsted  by 
toe  remcmstrator  that  toe  newspapv  select- 
ed was  not  a  ptapw  one,  for  ttie  rensMi  that 
tbe  Wwld-Hmtld  does  not  have  as  large  a 
drcnlatitm  to  Dooglas  county  as  the  Omaha 
Bee.  'niis  is  toe  mato  groond,  and  tbe  only 
(me  whidi  we  deem  necessary  to  notice,  np- 
on which  ft  reversal  Is  asked.  It  miKht  be 
observed  tliat  the  notice  given  by  toe  defend- 
ant m  CROT  of  har  apidlcation  for  a  license, 
wlto  pro<tf  ot  publication  toereof.  was  filed 
wlto  the  license  bond  before  any  action  was 
taken  upon  tois  application.  A  coi^  of  tola 
notice  is  contained  to  toe  record  before  qsl 
Accompanying  and  annend  to  the  notice  la 
toe  affidavit  of  Ony  N.  Stephens,  toe  adver- 
tising clerk  of  tiie  Omaha  Dally  World-Her- 
ald, which  stotes  "that  said  newspapo*  baa 
toe  largest  circulation  to  Doni^as  connty. 
and  that  toe  printed  notice  hereto  attached 
was,  to  his  personal  knowledge,  pnbUahpd 
daily  in  toe  said  daily  newspapos  from  the 
15th  day  of  December,  1892,  to  toe  28tli  day 
of  Decembor.  1882."  Oliis  afildavit  to  iKlma 
tode  evidence,  not  only  of  toe  publication 
of  the  notice,  but  that  the  same  was  Inserted 
to  toe  newspaper  havtog  toe  largest  drcida- 
mm  to  Dooglas  oonnty.   Tb»  affidavit,  how- 
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trer.  Is  not  oondualTe,  but  may  be  impeached 
by  competent  proof.    Code,  i  370. 

Does  tbe  eridence  In  the  case  disclose  tbat 
the  notice  In  question  was  not  published  In 
compliance  with  the  provisions  of  the  statute 
above  quoted*  relating  to  such  notices?  Up- 
on the  bearing  before  tbe  board  of  fire  and 
police  commisslonani,  there  were  introduced 
In  evidence,  over  the  objection  of  the  appli- 
cant, the  record  of  a  resolution  adopted  by 
said  board  on  the  30th  day  of  October.  1802, 
requesting  the  publishers  of  the  several 
newspapers  in  Douglas  county  to  furnish  the 
board  with  a  sworn  statement  of  the  number 
of  subscribers  each  had  In  the  county,  to  the 
various  editions,  during  the  period  beginning 
August  1,  1802.  and  ending  October  31,  1802; 
also,  the  record  of  the  following  proceedings 
of  the  board  at  tbelr  meeting  held  on  No- 
vember 14,  1882:  "*  •  •  The  secretary 
presented  affidavits  of  drculatlon  from  the 
Omaha  World-Herald  and  from  the  Omaha 
Bee  as  follows,  to  wit:  bYom  William  H. 
Dox,  city  circulator  of  the  World-Herald, 
dated  November  7,  1882,  showing  the  avov 
age  daily  circulation  during  the  period  be- 
ginnias  August  1,  1882,  and  ending  October 
1,  1S02,  to  be  10,112  copies.  From  N.  P. 
Fell,  of  the  Omaha  Bee,  dated  November  7, 
1S92,  showing  the  average  daily  circulation 
of  the  Bee  for  three  months  ending  October 
31,  1802,  to  be:  Morning  Bee,  2,374  copies, 
and  Evening  Bee.  8,144  copies;  total,  10,518. 
From  G.  M.  Hitchcock,  of  the  World-Herald, 
dated  November  14,  1S82,  showing  the  cir- 
culation of  the  World-Herald  for  tbe  month 
of  October,  1882,  as  being  10.681.  From  N. 
P.  Fell,  of  the  Bee,  dated  November  14,  1882, 
showing  the  average  dally  circulation  of  the 
Evening  Bee  during  October  as  8,214  copies, 
and  the  Morning  Bee.  2.522  copies,— 10.736. 
Thereupon,  upon  motion,  the  f(^lowlng  res- 
olutloa  was  adopted,  to  wit:  'Resolved,  that 
the  board  finds  from  the  affidavits  filed  by 
the  World-Herald  and  from  the  affidavits 
filed  by  the  Bee  that  the  Bee  Is  the  news- 
paper having  the  largest  circulation  in  the 
county  of  Douglas,  the  two  papers  above 
mentioned  being  the  only  two  newspapers 
which  have  filed  any  evidence  of  circula- 
tion.'" The  foregoing  action  of  the  board 
was  had  prior  to  the  time  Pinzensham  filed 
her  petition  for  a  Uceuse.  We  are  unable  to 
find  any  provision  of  statute,  and  our  atten- 
tion has  not  been  called  to  any  sucb  by  coun- 
sel, which  makes  It  the  duty  of  a  license  board 
to  take  testimony,  and  determine  In  advance 
of  the  filing  of  an  application  for  a  license 
which  paper  published  in  tbe  county  has  the 
largest  circulation  therein.  The  action  of  the 
board,  therefore,  was  not  binding  upon  plain- 
tiff In  error,  nor  was  the  same  admissible 
for  the  purpose  of  showing  which  paper— 
the  Omaha  Bee  or  the  World-Herald— had 
the  larger  circulation.  We  do  not  under- 
stand that  counsel  for  plaintiff  in  error 
claims  that  the  foregoing  record  of  the  pro- 
ceedings oC  the  board  was  competent  eri- 


deuce  on  the  question  of  drculatlon,  or  that 
the  same  was  admitted  for  that  puriiose; 
but,  rather,  since  a  copy  of  the  record  was 
served  upon  defendant  in  error,  It  was  ad- 
missible as  bearing  upon  the  queatiou  wheth- 
er or  not  she  acted  In  good  faith  in  the  se- 
lection of  the  paper  in  which  the  notice  was 
published.  In  our  view,  the  validly  of  tbe 
notice  in  this  case  does  not  depend  upon  the 
good  faith,  or  want  thereof,  of  the  defendant 
In  error,  In  the  designation  of  the  paper. 
Therefore,  said  record  of  the  proceeding  of 
the  board  of  fire  and  police  commissioners 
will  not  be  further  considered. 

The  detmulnatlon  of  the  question  of  fa<^ 
namely,  which  of  the  two  papers  had  the 
larger  drculatlon,  involves  the  consideration 
of  tbe  evidrace.  Upon  the  bearing  of  the 
rem<»utranoe^  testimony  was  tntrodnoed  for 
the  purpose  of  establishing  that  tbe  notice 
was  not  published  in  the  new8pai>er  contem- 
plated by  the  statute.  W.  H.  Dox,  being 
called  as  a  witness  for  the  remonatratw. 
testified  that  he  was  an  employe  of  the  pub- 
Usher  of  the  World-Herald;  that  the  average 
daily  drculatlon  of  the  World-Horald  In  Doug- 
las county  for  tbe  months  of  August  and 
September,  1882,  was  10,112;  that  during  the 
month  <ft  October  of  that  year  It  was  be- 
tween ten  aad  eleven  thousand;  that  during 
a  portion  of  the  months  named  there  were 
three  editions  of  the  paper,  vis.  morning; 
noon,  and  evening,  and  for  the  remainder  of 
the  time  there  were  but  two;  that  the  fig- 
ures given  by  the  witness  covered  all  the 
editions.  Including  the  paper  Issued  on  Sun- 
day. G.  M.  Hltchcodt,  business  manager  of 
the  World-Herald,  testified  that  generally 
four  editions  of  his  paper  are  published 
daily,  namely,  "Early  Mail  Edition,"  so 
called,— for  the  Burlington  Flyer,— Morning 
World-Herald,  Noon  World-Herald,  and 
Evening  World-Herald;  tliat  subscribers  of 
the  morning  and  evening  editions  are  rarely 
the  same,^robably  25  duplicates;  that  the 
noon  edition  is  not  sent  to  subscribers,  but 
is  sold  by  newsboys.  Witness  declined  to 
state  the  number  of  subscribers  for  the  dif- 
ferent editions  separately,  or  the  number 
sold  by  newsdealers,  but  Insisted  on  treating 
all  tbe  editions  as  one  newspaper.  Witness 
was  asked  to  produce  the  book  containing  a 
list  of  subscribers,  but  he  failed  to  comply 
with  the  request  N.  P.  Fell,  business  man- 
ager of  tbe  Omaha  Bee,  testified  that  during 
the  months  of  August,  S^tember,  October^ 
November,  and  December,  1892,  there  were 
three  editions  daily,  except  Sunday,  known 
as  Morning  World-H^ald,  NotHi  World-Her- 
ald, and  Evening  Wwld-Herald;  that  the 
average  daily  circulation  of  tbe  Omaha 
Evening  Bee  for  August,  September,  and  Oc- 
tober, 1882,  six  days  in  the  week,~«xceptiug 
Sunday,  on  which  no  evening  edition  is  pub- 
lished,— was  8,144,  which  is  exdUBive  of  re- 
turned papers  from  news  stands,  or  railroad 
papers  delivered  In  Omaha;  that  tbe  aver^ 
ago  drculatlon  of  tbe  Bvenlng  Bee  tot  D»> 
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cember  of  the  same  year  was  8,151,  and  for 
November,  8,308.  Witness  turtber  stated 
tbat  In  glTing  these  figures  he  relied  upon  a 
memorandum  made  from  the  books  of  the 
Bee,  and  that  he  could  not  remember  the  dr- 
culatlon  without  refreshing  his  recollection 
from  the  books  or  a  memorandum.  The 
board  also  ruled  that  witness  should  not 
state  the  circulation  of  the  Morning  Bee. 
F.  M.  Youngs,  foreman  of  the  press  room  of 
the  Omaha  Bee,  testified  that  the  numb^  of 
&TenlDg  Bees  printed  dally  during  Decem- 
ber, 1892,  was  between  ten  and  eleven  thou- 
sand, of  which  number  about  seventy-six  or 
seventy-eight  hundred  were  delivered  dally 
to  Mr.  Williams,  the  lessee  of  the  city  cir- 
culation of  the  paper;  tbat  from  250  to  350 
Evening  Bees  are  delivered  by  witness  dally 
to  the  newsboys;  that  the  usual  speed  of 
a  Potter  press  Is  9,000  per  hour;  that  the 
publishers  of  the  World-Herald  have  a  Pot- 
ter press  and  also  a  Hoe  press.  WlUlam 
Nlchol,  helper  In  the  press  room  of  the  Bee, 
testified  that  he  was  familiar  with  the  speed 
newspapers  are  printed  on  a  Potter  or  Webb 
perfecting  press,  the  same  being  the  kind 
used  in  the  printing  of  the  Evening  World- 
Herald;  that  such  a  press  will  ordinarily 
print  160  papa's  per  mlnnte;  that  on  Decem- 
ber 22,  23.  24,  and  31,  1892,  and  on  January 
2,  1893,  witness  timed  the  running  of  the 
press  on  these  dates  during  the  period  the 
Evening  World-Herald  was  being  printed, 
and  tbat  the  length  of  time  consumed  was 
from  47  to  60  minutes  exclusive  of  stops. 
James  Ryan  testified  that  it  requires  about 
an  hour  to  print  the  ev«ilng  edltl<m  of  the 
World-Herald.  Edward  Rosewater,  presi- 
dent of  the  Bee  Publishing  Company,  testi- 
fied that  be  had  examined  the  books,  and 
found  that  the  circulation  of  the  Bee  was 
larger  In  November  than  In  October;  that 
the  circulation  of  the  Evening  Bee  was 
greater  by  100.  In  December  than  It  was  In 
Octobw.  Witness  declined  to  give  the  cir- 
culation of  the  Morning  Bee,  but  stated  that, 
"whenever  Mr.  Hitchcock  will  come  and  tell 
how  many  papers  they  print  In  the  morning, 
I  will  tell  ours."  There  Is  considerable 
more  testimony  In  the  recwd,  but  the  forego- 
ing Is  believed  to  be  a  fair  synopsis  of  that 
portion  relating  to  the  drcnlation  of  the  two 
papers.  It  will  be  noticed  that  the  evidence 
In  the  case  Is  not  of  the  most  conclusive  or 
satisfactory  charactw.  Instead  of  the  books 
which  show  the  circulation  of  the  Bee  and 
World-Herald,  respectively,  being  produced 
on  the  trial  and  introduced  in  evidence, 
witnesses  were  permitted  to  state  what  It 
Is  claimed  appears  on  the  face  of  the  books. 
On  the  one  side  the  witnesses  refused 
to  divulge  the  circulation  of  each  edition  of 
the  World-HCTald,  while  those  for  the  remon- 
strator  declined  to  give  the  drcnlation  of  the 
Morning  Bee.  The  books  themselves  were 
the  best  evld«ice  of  their  contents,  yet  they 
were  not  required  to  b«  produced,  nor  was 
any  attempt  made  to  compel  the  witnesses 


on  either  side  to  answer  many  pertinent  and 
proper  questions  put  to  them.  Doubtless, 
this  arose  from  the  belief  that  the  license 
board  had  no  authority  either  to  enforce  the 
production  of  the  books,  or  to  punish  wit- 
nesses, as  for  contempt,  for  their  refusal  to 
testify.  This  conrt  is,  however,  unanimous- 
ly of  the  oplnI<m  that  the  botml  possessed 
such  power.  The  propositlmi  Is  too  plain  to 
require  discussion,  or  the  cltatkoi  of  authw- 
ities  in  support  thereof. 

It  appears  from  the  proob  in  the  case, 
that  the  defendant  In  error's  notice  was  in- 
serted in  all  of  the  editions  of  the  World- 
Herald,  and  tbat  the  aggregate  dally  circula- 
tion In  Douglas  county,  of  all  of  said  edi- 
tions, at  the  time,  was  between  10,000  and 
11,000.  The  Evening  Bee.  likewise,  had  at 
the  time  of  the  publication  a  circulation  In 
the  county  of  8,160.  The  contention  of  the 
remonstrator  Is,  and  we  ere  asked  to  so  de- 
cide, that  each  edition  of  the  World-Herald 
is  a  separate  and  distinct  new8pai>er.  A 
newspaper.  In  the  usual,  popular  acceptation 
of  the  word,  Is  a  publication  issued  at  reg- 
ular stated  intervals,  containing,  among  other 
things,  the  current  news,  or  the  news  of  the 
day.  16  Amer.  &  Eng.  Enc.  Law,  490.  In 
contempIatloD  of  the  statute  relating  to  the 
publication  of  notices  of  applications  for  liq- 
uor licenses,  the  newspaper  In  which  such  no- 
tices are  to  be  published  must  not  only  be 
one  having  bona  flde  subscribers,  but  the 
publication  must  have  the  largest  drcula- 
tion  in  the  county.  By  this  we  do  not  mean 
that  the  circulation  la  to  be  determined  alone 
by  the  numbw  of  subscribers  residing  In  the 
county,  but  from  the  subscription  list,  and 
average  bona  fide  sales  of  the  paper  in  the 
county,  combined.  A  paper  which  is  not  dis- 
tributed to  subscribers,  bnt  is  merdy  sold  to 
newsboys  and  newsdealers  for  distribution, 
is  not  such  a  publication  as  the  law  requires 
notices  like  the  one  in  question  shall  be  in- 
serted in.  Scammon  v.  City  of  Chicago,  40 
m.  146.  Counsel  for  plaintiff  In  error  dtes 
the  case  of  Hull  v.  Railroad  Co.,  21  Neb. 
871,  32  N.  W.  1G2,  as  sustaining  his  contri- 
tion that  the  several  daily  editions  of  the 
World-Herald  do  not  constitute  oae  nevrs- 
papa*.  In  that  case,  notice  of  proceedings  to 
condemn  real  estate  taken  for. right  of  way 
of  a  railroad  was  published  In  the  Dally  State 
Journal  a  portion  of  the  time,  and  the  re- 
mainder of  the  time  In  the  Weekly  State 
Journal.  It  was  held  that  the  publication 
was  Invalid,  for  the  reason  that  it  was  made 
In  two  distinct  newspapers.  Instead  of  one; 
in  other  words,  that  the  Weekly  State  Jour- 
nal was  a  separate  and  distinct  paper  from  the 
Dkily  State  Journal.  There  the  evidence  con- 
clusivdy  established,  and  the  trial  conrt  so 
found,  that,  altbough  such  papers  were  pub- 
lished at  the  same  office  by  the  same  pro- 
prietors, they  were  sent  to  different  sub- 
scribers, in  different  localities,  and  were  In 
fact  separate  and  different  papers.  There  Is 
nothing  In  the  record  before  us  from  which 
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we  can  sajr,  u  a  matter  of  fact,  that  each 
tfaU7  edltl<ni  of  the  Wodd-Herald  la  a  aepa- 
nte  and  dlatlnct  publication. 

It  la  aaid  In  tlie  tnlef  of  remonstrator  "tbat 
tbe  Morning  World-Herald  and  Evening 
Wodd-Herald  contain  dlffwent  articles  and 
sews  "Items."  Hila  may  be  true,  as  a  mat* 
ter  of  fact,  bat  Oien  Is  absolnteljr  no  proof 
tai  the  record  to  show  whether  the  matter 
contained  in  the  rarlous  editions  Is  tbe  same, 
or  nnllk&  If  there  Is  such  evidence,  w«  hare 
bUed  to  discor«r  it  True,  each  edition  was 
■ssoed  by  the  same  publisher,  and  each  was 
sent  to  a  different  set  of  subscribers,  from 
which  we  ml^t  conjecture,  perhaps,  that  the 
seraral  edIUons  did  not  oonatltute  one  news- 
paper. Tet  these  focts  alone  are  not  soffi- 
dcnt  to  Jnstuy  db  in  ao  holding.  Whether 
•r  not  the  aereral  editions  of  a  dally  paper 
are  separate  and  distinct  pnbllcatlona  la  a 
question  of  fact  to  be  determined  from  the 
proof,  in  the  first  instance,  by  the  license 
board.  If  the  matter  pnbUahed  in  each  edi- 
tion of  a  dally  paper  la  not  substantially  the 
same,  and  each  edition  baa  a  different  head- 
ing or  name,  and  la  sent  to  different  snb- 
sciibers,  it  woold  be  quite,  clear  that  the 
combined  circnlatlon  of  all  cannot  be  counted, 
for  tbe  purpose  of  ascertaining  tlie  news- 
paper In  which  notices  like  tlie  one  In  q^ea- 
tton  should  be  published. 

Counsel  tor  defendant  in  error  call  atten- 
tion to  the  case  of  State  t.  Cl^  of  South 
Omaha,  sniwa,  and  to  the  following  language 
used,  tbe  anthw  of  that  opinion,  viz.: 
'Tbia  notice  Is  to  have  as  mnch  pnblldty  as 
possible."  Again:  "The  object  of  the  publi- 
cation Is  to  give  the  widest  publicity  to  the 
application,  in  order  that  those  who  consider 
the  vpUcant  an  unfit  person  to  conduct  a  sa- 
loon may  have  an  opportunity  to  remonstrate 
against  the  Issuing  of  Ucoiae."  Hie  fore- 
going muat  be  omatnied  with  refwence  to 
the  case  that  naa  there  liefore  the  court 
The  qneation  there  lnT(d,Ted  was  whether  a 
notice  of  application  for  a  license  to  sell  llq- 
nors,  which  la  published  In  a  daily  paper, 
most  be  published  therein  contlnoously  each 
day  for  two  wedU.  The  question  now  undw 
etmslderatlon  waa  not  before  the  court.  To 
iJre  the  language  above  quoted  the  meaning 
contended  for  by  defendant  in  errw  would 
require  that  the  publication  be  made  in 
each  edition  of  a  newspaper,  dally,  week* 
|y,  and  triweekly,  as  well  aa  bi  all  the  news- 
papers puUished  In  Uie  county.  Such  was 
not  within  the  contemplation  of  the  statute. 
An  that  the  law  requires  Is  that  the  notice 
shall  be  piU)liahed  In  tbe  newspaper  having 
the  largest  drcnlatlon  In  the  county.  If  sev- 
eral edittona  of  a  dally  paper  In  fact  con- 
stltnte  but  one  paper,  then  tbe  notice  must 
be  pnbllahed  In  eadb  of  said  edltlona.  If 
each  edition  is  a  separate  and  dlatlnot  pub- 
Ueatton,  a  publication  In  one,  if  the  same 
baa  tbe  largest  drcnlatlon  bi  the  county,  wlU 
be  sofBcfent  But  if  we  r^ard  each  edition 
aC  the  Dally  World-^rald  as  a  distinct  pub- 


lication, still  the  Judgment  below  is  rigbt, 
since  the  evidence  falls  to  disclose  that  any 
one  of  such  editions  In  which  the  notice  waa 
published  had  a  smaller  circulation  than  tbe 
Evening  Bee.  Tbe  latter  publication  may 
have  a  larger  circulation  In  I>ouglas  county 
than  any  single  edition  of  the  World-Herald,^ 
but.  If  BO,  the  evidence  does  not  show  it 
owing  to  tbe  fact  that  the  record  ^ws  the 
aggregate  circulation  of  tbe  several  editions 
of  the  paper,  merely,  and  not  tbe  circulation 
of  each  edition  s^iaratefy.  For  the  reasons 
stated  the  Jndgmrat  will  be  afllrmed.  The 
other  Judges  concur. 


OMAHA  LOAN  &  TRUST  GO.  v.  AYBB 
et  al. 

(Supreme  Court  of  Nebraska.  Jan.  16.  18&1.) 

Appeal— TiHB  op  Taking — Wbit  or  Erbob— 
Wbkk  Libs. 
L  He  proTiBioD  of  section  675  of  the  Code 
for  tbe  takioK  of  appeal*  within  six  months  aft- 
er the  date  of  the  decree  or  final  order  appealed 
from  is  mandatory,  and  a  compliance  there- 
with essential  in  order  to  eonter  jurisdiction  up* 
on  this  court.  anleBs  the  failure  Is  In  no  wise  at- 
tributable to  the  laches  of  the  appellant. 

2.  The  fact  that  the  appellant,  through  no 
ftialt  or  negligence  of  his  own,  is  unable  to 
procure  the  allowance  of  a  bill  of  exceptions 
within  the  time  allowed  for  taking  an  aweal, 
will  not  excuse  the  filing  of  the  transcript  re- 
quired by  law  within  six  months  after  the  date 
of  the  decree  or  order  appealed  from. 

3.  Tbe  appellant  will  be  permitted  to  file  a 
petition  in  error  in  this  court  upon  the  dismissal 
of  hla  appeal,  in  order  to  secure  a  review  of  the 
decree  appealed  from  upon  exception,  provided 
sucti  proceedings  be  commenced  within  one  year 
from  the  date  of  such  order  or  decree. 

4.  The  case  of  Bazso  v.  Wallace,  20  N.  W. 
816.  16  Neb.  290,  distinguiBhed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court  Douglas  county; 
Wakeley,  Judge. 

Action  by  Uie  Omaha  Iioan  ft  Trust  Com- 
pany against  J.  B.  Ayer  and  others  to  fore- 
close a  mortgage.  There  was  decree  for 
plaintiff,  and  defendants  appealed.  Appeal 
dismissed,  and  motion  for  leave  to  bring  er- 
ror denied.  . 

John  P.  Breeu  and  E.  R.  Duffle,  for  ap- 
pellants.  Lake.  Hamilton  &  Maxwell,  for 
appellee. 

POST,  J.  This  was  an  action  by  the  ap- 
pellee, the  Omatia  Loan  &  Trust  Company, 
In  the  district  court  of  Dou^as  county,  for 
the  foreclosure  of  a  mortgage  executed  by 
J.  B.  Ayer  on  lots  1,  2,  and  3,  In  block  10.  in 
Etodger's  addition  to  tbe  city  of  Omaha.  The 
appellants  Alexander  Lllliencron  and  wife 
were  made  parties  defendant,  and  answered, 
alleging  title  to  tbe  mortgaged  property. 
They  allege  further  that  their  codefendant 
Ayer  by  means  of  fraud  and  falsehood  in- 
duced them  to  execute  In  his  name  a  deed 
by  which  they  conveyed  to  him  the  legal  title 
to  said  property,  and  that  while  holding 
such  legal  title,  he  executed  the  moitgage  do- 
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■crlbed  In  tiie  petiHon,  In  fraud  of  thdr 
rl^ts.  Tbey  also  cbarge  that  the  plaintiff 
accepted  eatd  mortgage  and  made  the  loan 
represented  Hxeeehj  with  fnU  knowledge  of 
th^r  rights.  The  r^ly  puts  in  Issue  all  of 
the  above  allegations.  On  the  6th  day  of 
•  January,  1892,  a  final  decree  was  rendered  in 
teTor  of  ihe  plaintiff  In  accordance  with  the 
prayer  of  the  petition.  On  the  6tb  day  of 
January,  1803,  appeUants  filed  in  this  court 
their  blU  of  exceptions,  and  a  transcript  of 
the  proceedings  in  the  district  court,  accom- 
panied by  a  motion  In  the  following  lan- 
guage: "And  now,  on  this  Sth  day  of  Jan- 
uary, 1893,  the  defendant  cross  petitioners 
herein,  Alexander  Lililencron  and  Franclska 
Ulllencron,  file  In  this  court  their  transcript 
of  the  record  and  bUl  of  exceptions  in  this 
case,  and,  reserving  the  right  to  make  appli- 
cation hereafter  to  thin  court  to  luive  this 
whole  case  reviewed  on  petition  In  error  If 
this  court  shall  deem  and  decide  that  this  ap- 
peal has  not  been  taken  In  time,  they  aak 
that  this  case  may  be  heard  and  considered 
as  upon  appeal,  and  shall  be  heard  and  d»- 
twmined  as  though  filed  in  this  court  within 
six  months  from  the  rendition  and  filing 
of  the  decree  herein.  In  asking  this,  and  aa 
a  reason  therefor,  they  refer  to  the  showing 
on  file  with  their  bill  of  exceptliuis  as  to  the 
diligence  used  in  endeaT<Hlng  to  settle  thehr 
bill  of  exceptions  in  the  lower  court,  and  the 
unavoidable  delay  In  having  their  appeal 
perfected  ^thln  the  time  provided  by  stat- 
ute." No  action  vniB  taken  on  the  above 
motion,  nor  was  It  called  to  our  attention  un- 
til the  2Stfa  day  of  June,  1893,  <m  which  day 
a  motion  was  made  1^  appcdlee  to  dismiss 
the  appeal  on  the  ground  that  it  was  not 
taken  within  the  time  allowed  therefor  Ity 
law.  Appellants,  it  is  conceded,  show  by 
the  affidavits  referred  to  In  th^  motion  that 
th^  were  unaUe,  through  no  fault  or  neg- 
ligence of  their  own,  to  procure  the  allow- 
ance of  a  bill  of  exceptions  until  about  the 
time  of  the  filing  of  the  case  In  this  court 
That  fact  will  not,  however,  excuse  the  fail- 
ure to  file  the  transcript  required  by  section 
67S  of  the  Code  within  rtz  months  after  the 
date  of  the  decree  appealed  from.  In  Schuy- 
ler V.  Hanna,  28  Neb.  604,  41  N.  W.  781,  It 
was  held  that  the  filing  of  a  transcript  of  the 
pleadings  and  final  decree  will  confer  upon 
till  a  court  Jurisdiction  In  cases  brought  here 
by  appeaL  And  In  Fltagerald  r.  Brandt,  86 
Neb.  — ,  64  N.  W.  902,  It  was  held  tiiat  the 
provision  at  the  Code  fbr  the  taking  of  ap- 
peals In  equity  causes  within  six  months  is 
mandatory,  and  a  oompllance  titterewltb  es- 
sential to  give  this  court  Jurisdiction,  unless 
Om  failure  la  in  no  wise  attribntalde  to  the 
laches  of  the  appdlant.  It  is  not  deemed 
necessary  to  examlm  the  earUer  cases  in  this 
court,  for,  whatovor  authwity  may  be  there- 
in f oimd  tor  a  dlfl  eroit  rule,  the  law  must 
be  regarded  as  settled  by  the  cases  above 
dted.  The  motion  to  dismiss  was  accord- 
ingly suatalned,  whereupon  tbe  appellants 


moved  for  a  leave  to  file  a  petition  in  error 
in  order  to  secure  a  reversal  of  the  decree  on 
account  of  errors  to  be  alleged  therein.  It 
Is  provided  by  section  592  of  the  Code  that 
"no  proceedings  for  reversing,  vacating,  or 
modifying  Judgments  or  final  orders  shall 
be  commenced  unless  within  one  year  after 
the  rendition  of  the  Judgment,  or  the  making 
of  the  final  order  complained  of,"  etc.  By 
section  684  it  is  provided  that  the  proceeffing 
to  secure  a  reversal,  vacation,  or  modification 
of  a  Judgment  or  decree  by  this  court  sbaH 
be  by  a  pleading  entitled  a  "petition  In  er- 
ror," and  tiiat  "thereupon  a  summons  shaB 
be  Issued  and  served,  or  publication  made, 
as  in  the  commmcemoit  of  an  action." 
Code  farther  provides  (section  19)  that  "an 
action  shsn  be  deemed  commeniwd,  within 
tiie  meaning  of  this  tiOe,  as  to  ttie  <taCfendaat, 
at  the  date  of  die  stmimons  which  Is  served 
upon  him."  A  summons  Issued  wltbln  tiw 
time  authorised  by  statute  will  give  tbe  eoort 
Jurisdiction,  although  s^red  after  the  ex- 
piration of  mtih  palod.  But  In  all  cases  the 
summons  must  be  issued  before  tbe  bar  at 
tbe  statute  Is  oomplet&  Rogws  v.  Re<U<^ 
10  Neb.  3S2,  6  N.  W.  41S;  Baker  t.  SIoss, 
13  Neb.  230,  13  N.  W.  212;  RaDroad  Go.  v. 
Sayre,  13  Neb.  280,  IS  N.  W.  401  The  fore- 
goii^;,  like  other  provisions  limiting  the  time 
within  which  appellate  prooeedlnga  may  be 
Instituted,  are  Jurisdictional,  and  cumot  be 
enlarged  by  the  court  This  case  la  dearly 
distinguishable  from  Basw  v.  Wallace,  10 
Neb.  280,  20  N.  W.  81S.  The  facta  of  that 
case  do  not  clearly  appear  from  tba  opinkm 
of  the  court,  but  It  Is  satd  therein  that  **tiien> 
was  a  general  appearance  of  the  defendant 
within  the  year  1^  his  attorney  entering  into 
an  agreement  In  writing  to  oontiniie  tbe 
case."  Hie  Inference  from  the  above  lan- 
guage is  that  tiie  petition  In  error,  whlcb  was 
essential  In  order  to  confer  Jmlsdlctton,  was 
on  file  at  the  time  of  tiie 'aroearance.  We 
do  not  understand  tiiat  case  to  be  anfliorlty 
for  the  proporitkm  tbat  tiie  filing  iff  tfae  tran- 
script and  evidmce  In  this  court  wlttiin  one 
year  from  the  date  of  a  final  order  or  decree 
wm  operate  to  enlarge  the  time  allowed  Dar 
proceeding  1^  petitton  fn  error,  and  aa  au- 
thority It  should  be  restricted  to  easea  wittria 
the  fticts  stated  thneln.  Motkm  to  dlamlas 
appeal  sustained.  Motion  for  leave  to  file 
petition  in  error  denied.  Olie  other  Judges 
concur. 


AUIiTMAN,  MILLER  &.  GO.  v.  GRnTES. 
(Summe  Oourt  of  Nebra^   Jan.  16,  18M.) 

SaaBun— LiANUTiBt  wob  FAiLuaa  ov  Dorr— 

Plbadixos. 

1.  A  aheriff  who  has  received  for  aervice  aa 
order  of  attachment  and  garnlBhee  notifMS  for 
alleged  debtors  of  the  defendant  will  not  be 
held  liable,  in  an  action  by  the  plaintiff  la  tte 
attachment  suit,  on  the  sole  groaad  that  be  pre- 
ciired  like  notices  to  be  aerved  on  the  same  inr- 
ties  as  ganiishees  in  a  suit  attachment,  in 
which  he  is  ptalatiC^  against  the  assM  dafead- 
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ut,  after  the  receipt  of  tiie  aotloe*  flnt  nen- 
tloned,  and  before  Bervioe  thweof. 

2.  Petition  examined,  and  hdd  oot  to  >t&te  a 
caoM  of  action. 
(Sfllabus  by  the  Coart.) 

Error  to  district  court,  Johnson  county; 
Broady,  Jndge. 

Action  on  a  bond  by  Aultnian.  MIU^  &  Co. 
■gainst  William  Grime?.  There  was  jndg- 
ment  for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed. 

D.  F.  Oagood,  for  plaintiff  In  error.  8.  P. 
DaTiOsou  and  J.  HaU  Hitchcock,  ftv  d^ead^ 
lot  in  error. 

POST,  J.  This  was  an  action  by  the  plains 
US  in  error,  in  the  dtatrict  court  of  JohnsoD 
comity,  against  the  defendant  In  error.  WU- 
Uam  GrfmM,  on  Ills  oSldal  bond  as  sheriff 
of  said  county.  The  allesatlons  ot  the  peti- 
tion are  substantially  as  follows:  On  the 
20th  day  of  October,  1S8S,  the  plaintiff  in  er- 
rm  commenced  an  actlim  In  tlie  district  ooxu>t 
of  Johnson  connty  against  one  George  H. 
Dennett  to  recovw*  the  sum  of  91,417,  and 
esDsed  an  ordw  of  attachment  to  be  Issued 
tai  said  action,  and  also  garnishee  notices  for 
Cliarles  M.  Chamberlain  and  the  Chamber- 
Iain  Banking  Company,  as  supposed  debtors 
of  the  defendant  therein,  which  writs  were, 
OD  the  day  above  named,  delivered  to  de- 
fendant in  error,  as  sheriff,  for  iiervlce;  that 
Hie  latter  Intentionally  neglected  and  refused 
to  serve  said  writs  until  the  22d  day  of  Oo> 
tober;  that,  in  the  mean  time,  defendant  In 
error  had  commenced  an  action  in  ttie  county 
court  of  said  county  against  said  Dennett  to 
recover  the  snm  of  y  •  -,  and  caused  an 
order  of  attachmrait  to  be  issued  In  said  ac- 
tion, and  also  garnishee  notices  for  the  said 
Charles  M.  Chamberlain  and  the  Chamber- 
lain Banking  Company,  which  last-named 
notices  defendant  In  error,  as  sheriff,  served 
im  the  aforesaid  garnishees  previous  to  the 
service  of  tbe  notices  Issued  In  the  action  of 
plaintiff  In  error;  that  on  the  14th  of 
December,  ISSS,  aald  garnishees  answered  In 
the  action  of  the  defendant  In  error,  admltr 
tfaig  that  they  had  In  ttielr  possession  prop- 
erty and  money  of  the  defendant,  Doinett, 
amounting,  in  the  aggregate,  to  ¥2,900,  as 
security  tor  a  debt  of  ^,700,  due  and  owing 
the  latter  to  them,  wh»eupon  they  were 
ordered  to  pay  into  court  a  sum  sufficient  to 
satis^  the  jndgmmt  of  defendant  In  trrta, 
with  costs,  to  wit,  f 162.85;  that  the  last- 
Buned  snm  was  paid  Into  court  by  the  gar- 
nishees. In  obedience  to  ttie  order  of  Hie 
county  court,  on  the  SQx  day  of  February, 
1880,  and  tamed  vnr  to  the  defCTdant  in  ei^ 
m>;  that  subsequently  the  action  against 
Dennett  came  on  fw  trial  In  the  district 
court,  and  Judgmmt  was  rendered  therein 
for  plaintiff  hi  error  In  the  snm  of  91,417, 
which  remains  wholly  nnsatlsfled;  that,  had 
defendant  In  ems:  served  said  notices  In  the 
ordra:  In  which  they  were  received  by  him, 
the  said  sum  of  9102.86  would  have  been 
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due  and  payable  at  tike  claim  ot  ^alntlff; 
wherefore  It  damaged,  etc.  The  answnr 
Is  In  the  natnra  of  a  demurrw  to  the  petltloii. 
A  second  cause  of  action  set  out  In  the  petl- 
tlon  need  not  be  noticed,  rtnce  It  la  not  re- 
ferred to  in  fbe  brief  of  connseL  A  trial  in 
the  district  court  resulted  In  a  verdict  and 
judgment  for  the  defendant  in  error. 

Practically,  the  only  question  argued  in 
this  court  Is  that  of  the  sufficiency  of  the 
petition.  It  will  be  obswved  that  the  wrong 
complained  of  Is  not  a  failure  to  aacve  Uie 
notices  upon  the  garnishees,  but  the  previous- 
service  of  like  notkses  bi  bis  own  case  by 
the  defendant  iu  error.  It  does  not  appear 
from  the  petition  that  the  ^mlshees  haTe 
ever  answered  or  beat  discharged  In  the 
action  of  plaintiff,  m  that  they  have  not  Id 
their  i>oBseBai<m  sufficient  property  to  sat- 
isfy the  judgmmt  in  the  district  court  The 
on^  allegation  on.  the  subject  is  that  the^ 
garnishees  In  the  actioit  by  defendant  In  er^ 
ror  In  the  county  court  answaed  that  they 
had  in  th^  possession  property  and  money 
of  Dennett  of  the  value  of  92.900,  to  secure 
an  Indebtedness  of  the  latt«  to  them  o€ 
92,700.  It  is  not  insisted  that  there  exists 
any  special  provision  of  statute  making  » 
sheriff  liable  for  procuring  a  writ  of  attach- 
ment to  be  served  in  an  action  to  whl(di  he- 
is  a  party,  although  the  effect  tliereof  may 
be  to  defeat  the  claims  ot  other  creditors; 
uae  is  there  any  claim  that  the  garnishee 
notices  were  not  served  and  returned  within 
the  Btatutwy  time.  If  defendant  In  error 
is  to  respond  In  damages  £<x  the  acts  com- 
plained of.  It  must  be  on  the  ground  that 
plaintiff  In  emn-  has  Buffered  damage  in 
consequence  thereof;  but  on  that  question 
the  petition  Is  slleat  In  order  to  state  a> 
cause  of  action  for  the  wrong  complained  of,, 
it  should  have  been  alleged,  either  that  the 
amount  paid  Into  court  to  satisfy  the  Judg- 
ment of  defendant  In  error  exhausted  the 
funds  of  Dennett  In  the  hands  of  the  gar- 
nishees, or  that  the  latter  had  answered,  and 
been  discharged,  in  the  action  against  Den- 
nett In  the  district  court  Nor  is  it  alleged- 
that  Dennett  is  InsolTent  or  that  tlw  amount 
of  the  Judgment  could  not  be  made  on  exe> 
cutlon  against  him.  Thae  Is  a  further  ques- 
tion presented  by  the  record,  viz.  the  validity 
of  the  BOTlce  by  defendant  In  oror  of  the 
garnishee  notices  In  his  own-  action,  wblclk 
will  not  be  noticed,  as  the  Jndgmoit  must 
be  affirmed,  tm  reasons  already  stated.  Af- 
firmed.  The  other  Judges  concnc 


AIJ3ERTO  V.  TORRX<NT,  Mayor. 
(Supreme  Conrt  of  KDchisan.    Jan.  26,  1894.) 
HmriciFAL  CoBpoBATiosB— Aldiruen  op  Citt  of 

MDSKEGOS— COMPEN  3  ATIO  S — MaTOR — POWERS, 

1.  Muskegon  city  charter  proTides  that  one 
alderman  of  each  wanl  shall  act  on  the  boanl  of 
n^Btratfon,  and  one  as  an  Inspector  of  eiectioQ, 
In  each  Toaog  precinct,  but  prorides  no  compeo- 
satlon  for  such  services.   It  also  provides  that 
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DO  alderman  ahall  be  elected  or  appointed  to  any 
other  office  in  the  dty  during  the  term  for 
which  he  was  elected,  or  receive  an;  compensa- 
tion for  his  services  as  either  "councilman,  al- 
derman, or  otherwise,  except  as  httein  provid- 
ed;"  and  that  "aldermen  shall  not  be  ulowad 
to  receive  more  than  (100  any  year, 'as  compen- 
sation for  serrices."  Held,  that  aldermen  could 
not  receive  compensation  as  members  of  the 
board  of  registration  and  Inspectors  of  election. 

2.  The  mayor  has  no  authority  to  deduct  a 
som  Illegally  inid  to  an  alderman  by  authority 
of  the  council  from  the  amount  of  a  warrant 
to  which  such  alderman  is  legally  entitled,  be- 
fore signing  the  same. 

Certiorari  to  circuit  court,  Mtiskegon  coun- 
ty; Albert  Dlckerman,  Judge. 

Petition  by  Frank  Alberts  for  a  writ  of 
mandamus  to  compel  John  Torrent,  as  may- 
or of  the  city  of  Muskegon,  Mtch.,  to  sign  a 
warrant  anthwlzed  by  the  common  conncU  of 
such  city  to  be  issued  to  relator  In  payment 
of  his  compenaatltm  as  aldo'man  of  such 
dty.  There  was  an  order  denying  the  writ, 
and  relator  brings  the  proceedings  to  the  su- 
preme court  for  review  on  certiorari.  Re- 
versed. 

The  facts  fully  appear  In  the  foUowlng 
statement  by  GRANT,  J.: 

This  is  an  amicable  proceeding  to  test  the 
right  of  the  aldermen  of  the  dty  of  Muske- 
gon to  compensation  as  members  of  the 
board  of  registration  and  inspectors  of  elec- 
tion. The  common  council  voted  the  re- 
lator and  other  aldermen  compensation  for 
such  services  at  the  rate  of  three  dollars  per 
day.  This  action  was  vetoed  by  the  mayor, 
but  was  passed  over  his  veto.  The  respond- 
ent refused  to  sign  the  warrants,  whereupon 
the  relator  filed  this  petition  for  the  writ  of 
mandamus. 

Section  10,  tit  6,  of  the  charter  provides 
that  the  aldermen  ahall  be  members  of  the 
council,  and  conservators  of  the  peace,  and 
that  "no  alderman  shall  be  elected  or  ap- 
pointed to  any  other  office  In  the  city  during 
the  term  for  which  he  was  elected,  or  ap- 
pointed to  any  other  office  for  the  dty,  with- 
in one  year  thereafter."  Section  40,  tit  5, 
provides  that  "the  aldermen  shall  not  be  al- 
lowed to  receive  more  than  (100  any  year,  as 
compensation  for  their  services."  Section  14, 
tit  6,  provides  that  "no  member  of  the  com- 
mon council,  or  alderman,  shall  receive  any 
compensation  for  his  services  as  either  cotm- 
cllman.  alderman,  or  otherwise,  except  as 
herein  provided."  The  following  charter  pro- 
visions bear  upon  the  question:  Section  3, 
tit.  2:  "One  of  the  aldermen  of  each  ward 
and  a  competent  elector  of  each  voting  pre- 
duct,  to  be  designated  by  the  common  coun- 
cil, shall  constitute  a  board  of  registration 
for  each  of  the  voting  precincts  respectively. 
In  case  elthv  member  at  such  board  of  reg- 
istration may  be  absent  or  unable  to  attend 
any  meeting  of  the  board  of  registration, 
the  other  member  of  said  board  may  choose 
a  competent  elector  of  said  precinct  to  act 
a  mranber  ot  aM  iNMvd,  mlxject  to  tin  ap- 


nmnd  of  tbiB  ^cton  present,  to  be  determin- 
ed Igr  &  viva  voce  vote.  •  •  •  All  pro- 
ceedings relating  to  such  registration  of  etect- 
ors  shall  be  the  same  as  those  provldad  by 
law  for  towmdi^,  so  far  as  tbsj  are  not 
Inconsistent  v^th  tbe  provlatona  of  tbls  act" 
Section  7,  tit  8:  "One  alderman  of  each 
ward  and  a  competent  elector  of  each  Totlng 
precinct,  to  be  designated  ^e  oommoo 
cotuudl*  shall  be  Inspectors  of  deetloa  ta 
■nch  TOtiiig  precinct  and  of  fbe  states  comi- 
ty and  district  Section.  And  In  caae  of  the 
abeence  of  one  or  more  of  mdi  Inqkectors, 
the  eleotors  present  may  chooae  Tlva  voce 
from  thdr  nnmbv  one  or  more  competent 
persons,  who  shall  be  an  elector  or  electors 
of  nudi  Toting  precinct,  to  fin  such  Tacan- 
csr  or  Tacandes,  to  whom  shall  be  adminis- 
tered the  constitutional  oath  olther  ot 
said  Inspectors  or  by  any  justice  of  tbt 
peace." 

Smith,  Nims,  Hoyt  &  Erwln,  tor  appdlant 
Sessions  &  Bassett  for  appellee. 

GRANT,  J.,  (after  stating  the  facta.)  t 
Counsel  for  relator  contend  that  these  serv- 
ices are  In  no  sense  aldermanle  duties,  and 
are  not  covered  by  any  provisions  of  the 
charter  precluding  aldo-men  from  acting  up- 
on such  boards,  and  receiving  compensation 
therefor.  We  cannot  concur  In  this  view. 
Such  a  construction  would,  In  our  Jud^ent, 
be  In  violation  of  tbe  plain  terms  of  the 
charter.  The  aldermen  are  made  members 
of  these  boards  by  virtue  of  their  official  po- 
rtion as  aldermen.  It  Is  a  service  for  the 
municipality,  which  they  are  authorized  and 
directed  to  perform  by  the  express  terms  of 
tbe  charter;  and  section  14  of  title  6,  above 
quoted,  expressly  prohibits  the  receipt  of 
any  compensation,  except  as  provided  In  the 
charter;  and  no  provision  is  made  for  com- 
pensation for  such  services,  bat  tbe  compen- 
aatlon  Is  limited  to  a  yearly  salary,  not  ex- 
ceeding ¥100.  As  to  this  question,  the  writ 
should  be  denied. 

2.  Respondent  Insisted  upon  the  right  to 
deduct  from  tbe  relator's  salary  an  amount 
which  had  previously  been  paid  him,  on  a 
resolution  passed  by  tbe  council  and  a  war- 
rant signed  by  the  mayor  pro  tem..  for  simi- 
lar services  at  a  previous  election.  We  do 
not  think  the  mayor  bad  the  right  to  refuse 
to  sign  warrants  tor  amounts  legally  due. 
because  the  aldermen  had  previously  receiv- 
ed money  to  which  they  were  not  legally  en- 
titled. The  mayor  is  not  dothed  with  Judi- 
cial power  to  pass  upon  such  questions. 
Such  moneys  can  be  recovered  back  In  a 
suit  Instituted  for  that  purpose.  In  which 
case  the  alderman  .will  have  "his  day  In 
oourt"  It  Is  unnecessary,  under  the  dream- 
stances,  to  Issue  the  writ,  as  both  parties 
are  wlUing  to  comply  with  the  opinion  of 
the  court  No  costs  will  be  allowed.  The 
other  Justices  concurred. 
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EAIiLANDER  et  aL  t.  NEIDHOLD  et  al. 
(Snpreme  Court  of  MlchUran.    Jan.  28. 1894.) 

JUDOHBNT — PaIMBHT — IVJCITOnOS. 

1.  Where  an  agent  authorized  to  collect  a 
Jodgment  takes  a  check  In  payment,  knowlnc 
that  there  is  money  In  the  bank  to  pay  it,  and 
notifies  his  principal,  who  draws  it  oot  on  a 
-check  preTionsly  glTen  for  another  debt,  bat 
which  had  been  dishonored,  so  that  oo  mon^ 
remaiDB  to  pay  the  second  check,  the  judgment 
will  be  considered  paid,  so  that  it  may  not  be 
■Miforced  against  sureties  for  the  debt  for  which 
It  was  obtained. 

2.  Where  a  Jadgmeut  stands  ucdiacharged 
-of  record,  though  a  check  therefor  was  given, 
the  money  deposited  for  which  was  drawn  out 

the  judgment  creditor  on  another  check,  and 
apimpnated  to  another  debt,  the  snretr  for  the 
debt  for  which  the  judgment  was  obtauied  mar 
maintain  an  action  to  enjoin  tranafer  or  en- 
forcement of  the  judgment,  without  waiting  fm 
any  attempted  mxorcement. 

Appeal  from  drcnlt  court,  Gogebic  county, 
in  chancy;  Norman  W.  Halre,  Judge. 

Suit  by  Martin  Kallander  and  Alfred 
Johnson  against  Charles  Neidhold,  Edward 
Metdhold,  William  Nast,  Charlea  S.  MlUer, 
and  Peter  Sbrmanntrant  for  liUunctioB.  A 
demurrer  to  the  complaint  was  sustained, 
.and  cmnplalnantB  appeal.  Bev^ved. 

BnttfHi  ft  Norrls,  for  awellants.  a  IL 
MUlcr,  fOnq^peUeea. 

ORAMT,  J.  Complainants  wen  mretlea 
nn  a  KHromiaaory  note  of  9200,  executed  by 
defendant  Btarmanntrant  to  dgfandant  Naat 
Nast  transferred  tlie  note  to  d^endanta 
Oiaries  and  Edward  Netdhold.  Tba  Mdd- 
bolds  tmmi^t  suit  upon  it  before  a  Juatlce 
of  the  peace,  and  lecoroed  jndgmmt  for 
$216.  Defendant  BDIlw  was  the  attorney  for 
the  Neldbolds  In  that  suit  Complainants  al- 
lege on  Infmnatton  and  belief  that  the  note 
was  trnnsfcvred  to  tlie  N^dholda  by  Naat 
without  the  payment  of  any  consideration, 
that  the  sole  purpose  of  the  transfer  was  to 
prevent  the  name  of  Nast  from  appearing 
as  plalDtlff,  and  that  Nast  is  the  real  parly 
In  Interest  Bhrmanntraut  subsequently  de- 
posited f216  In  the  First  National  Bank  of 
Bessemer  tor  the  purpose  of  paying  this 
Judgment;  and  gare  Miller  a  dieck  for  that 
amount  In  pi^nnent  tbweof.  Hlller  acc^ted 
the  cbedC  In  satlsfoctloD  and  payment  of  the 
judgment,  and  d^vered  the  note  to  Ehr- 
manntraut  IShrmanntraut  had  previously 
glren  to  Nast  a  check  for  $200  aa  said  bank 
In  payment  of  another  Indebtedness  which 
he  owed  blm.  The  check  was  presented  at 
the  bank,  and  was  dlabonwed.  Mlllw  In- 
formed Nast  that  Ebrmanntraut  bad  $216 
on  deposit  In  the  bank,  and  that  he  had 
glTM  hlra  a  chetik  for  that  amount  In  pay- 
ment of  the  Judgment  Nast  thereupon  went 
to  the  bank,  presented  his  dishonored  check, 
which  the  bank  paid.  It  Is  alleged  that  this 
was  done  by  collusion  between  MlUer  and 
Nast  tor  the  purpose  of  securing  the  pay- 
Bient  of  Qte  dishonored  check,  and  that  this 
was  a  frand  against  complainants,  who  are 


pecuniarily  responsible  for  the  amount  of  the 
Judgment  MlUer  snbseqaoitly  presaited  his 
check  for  payment,  which  was  refused  for 
want  of  funds  In  the  bank.  The  above  are 
the  material  auctions  of  the  bill  of  com- 
plaint The  claim  of  the  complainants  Is 
that  the  Judgmoit  was  paid,  and  the^  pray 
that  defendants  may  be  eaijolned  fttnn  teans- 
ferrlng  or  assigning  said  judgment  and  from 
attempting  to  enforce  the  paymoit  thereof. 
Thft  defendant!  inta-posed  a  g«ianl  demur- 
rer tor  want  ctf  equity,  whidi  was  sustained. 

The  mle  tiiat  an  agent  to  collect  fbr  his 
principal  Is  not  authorised  to  take  anything 
but  money  In  payment  win  not  avail  the 
defendants  under  the  case  made  by  the 
blU.  If  Miner  was  the  duly-atrthoriied  nttont 
to  collect  this  Jndgmwtt  and  he  reeeiirea 
the  cheek  knowing  that  the  money  was  In 
the  bank  to  pay  it,  and  notified  his  prin- 
cipal, It  was  his  dn^  to  present  It;  and.  If 
Nast  was  ttie  real  owner  of  the  Judgmmt  It 
was  not  In  bis  power  to  divert  the  money 
from  flie  paymrat  of  Ihe  debt  to  which 
mmmmitraut  Erected  It  ahonld  be  applied. 
0(HnplalnantB  have  not  an  adequate  rem- 
edy at  law.  A  Judgment  stands  ag^dnst 
them  undJBchflrged  upon  the  record.  ExeCn- 
tliHi  may  at  any  time  Issue,  or  a  transcript  of 
the  Judgment  be  taken  Into  the  drcnlt  court 
A  long  silence,  with  knowledge  Of  the  fticts, 
might  OKtatp  them  from  taking  advantage  of 
the  fraud,  and  be  construed  Into  a  rattflca- 
tl<Mi  of  the  appn^niatlon  of  the  mooey.  It 
Is  apparent  that  the  defendants  the  N^d- 
bolds,  Nast,  and  MlUer  do  not  regard  the 
Jodgnoit  aa  paid,  but  on  the  contrary,  that 
tbey  regard  It  aa  valid  and  snbidstlng:  Com- 
plainants are  not  required  to  wait  until  the 
plaintiffs  in  the  suit  take  steps  to  enforce 
their  judgment  A  court  of  equity  has  juris- 
diction to  declare  the  judgment  paid,  and 
to  reetndn  the  defttidants  from  taking  any 
steps  to  mforce  it  The  decree  must  be  re- 
rmed,  with  costs,  the  demnrrer  ovoruled, 
and  the  case  remanded,  with  permlsalcm  to 
defendants  to  answer  accOTdIng  to  the  mlea 
and  practice  of  the  court  The  other  Jus- 
tices concurred. 


liAUGHLIN  V.  SCHOOTi  DIST.  NO.  17  OF 
CITY  OF  JAOKSON  et  al. 

(Supreme  Court  of  Michigan.    Jan.  20,  ISM.) 
SoHoou  Ain>  Sonoot.  DnrmoTs— Tbablt  HnxHa 

— POWSR  TO  DlBOHASeS. 

1.  In  an  action  by  the  Janitor  of  a  school 
building  for  a  portion  of  his  salary  for  the  school 
year,  which  commenced  in  September,  1888.  it 
appeared  that  he  was  the  lowest  bidder  for  the 
position  In  lare.  when  the  board  of  edttcation 
lirBt  appointed  him,  and  contracted  to  retain  blm 
at  a  salary  of  $36o  per  year;  that  the  board 
passed  resolutions  of  5^«™P'oTinent   in  June, 
1879.  1880,  1881.  1882.  18«H.  and  li«7,  a^fl 

con- 
tinned  him  without  a  formal  resolution  in  noaa 
1884.  and  1885;  that  no  form^reaoluUon  ofS 
employment  was  passed  In  liaw,   and  that  an- 
other janitor  was  appoint^  ta  pctobeiT  i^ 
2w5,  tlat  plalntllt  was  hired  by  tho  y^^* 
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2.  A  iiroTiBion  of  the  original  contract  that 
the  plaintiS  should  be  retained  "dnring  such 
time  as  he  faithfully  performs  the  duties  of  his 
office  satUfactorilf  to  the  board,  and  no  longer," 
did  not  attach  to  eadi  re-«mplo7iiMDt.  and  thus 
gire  to  the  board  power  to  ramore  baa  at  will 
after  re-employment. 

3.  An  Instruction  that  the  board,  iu  the  ab- 
senoe  of  an  express  proTision  in  the  contract  on 
the  eubject,  had  the  undonbted  right  to  dis- 
charge plaintiff  for  n^leot  of  daty,  waa  not 
prejudicial  to  defendant 

Enar  to  drcvit  court.  Jadutm  eonatjr; 
Erastua  Peck,  Judge. 

Action  by  Michael  lAughlln  asaiost  sdiool 
district  No.  17  of  the.  city  of  Jackson  and 
towii8h4>  of  Blackman  tor  salary  as  Janitor 
of  a  acho<d  building.  Judgmemt  for  plalnttff. 
Defendant  brings  error.  Affirmed. 

Bng«ne  Prlngle,  (Austin  Blair,  of  ooensd.) 
tor  appelant.  Barkworth  ft  Blalr»  for  app^ 
tee. 

McGBATH,  G.  J.  Plaintiff  was  engaged  as 
Janitor  by  defendant  In  Augnst,  ISTSi  ud 
continued  aa  such  until  October,  1888.  He 
sues  to  recover  his  salary  from  the  ttrm  of 
his  discharge  until  the  1st  of  September, 
1889,  daiming  an  atqdayniatt  for  the  year 
ending  with  the  last-named  date.  His  first 
employment  was  under  the  following  reaote- 
tlon:  "On  motion  of  the  board  proceeded  to 
open  bids  for  Janltorsblp  at  Oentral  buUdlng 
for  1878-79,  and.  the  bid  of  U.  lAi«blln  be- 
ing the  lowest,  namdy.  9300,  and  fntxdah  all 
matnials  fw  didng  the  work,  the  cmtzmct 
was  awarded  to  him,  provided  be  fmlsh 
satisfactory  proof  of  his  ability  to  manage 
the  steam-heating  apparatus  In  safe  manntt." 
At  the'  next  meeting  of  the  board  it  was  re> 
solved  "that  the  contract  with  flu  Janitor 
shall  include  salary  at  the  rate  ot  tfane  tami- 
dred  dollars  per  year,  uid  that  he  shall  be 
retained  at  andt  salary  during  such  Ume  as 
he  faithfully  performs  the  duties  of  Us  po- 
sltlou  satisfactorily  to  the  board,  and  no 
longo-."  On  June  16,  18711.  "on  motion,  the 
iveaent  Janitor  was  reappidnted,  at  a  salary 
of  $300,  tor  twdre  months."  Bewdutkuu 
were  adopted  In  June^  1880,  June,  3881,  and 
June,  1882,  reappolnthig  him  "for  the  em- 
lug  year  at  the  same  salary  as  last  year." 
No  formal  reappointment  was  made  in  1883, 
ISSi,  or  1885.  In  July.  1886,  and  on  June  14. 
1887,  resolutions  were  adopted.  respiKrinting 
him  for  another  year.  On  June  21,  1887,  the 
committee  on  teachers  recommended  that 
the  ivopositloii  of  the  Janitor  to  give  his  eih 
tire  time  to  the  district  for  fSOO  per  annum 
be  acc^ted."  and.  on  motion,  the  report  of 
the  committee  was  unanimously  adopted.  No 
mcdution  reappointing  plaintiff  was  aOapteA 
la  1888.  The  election  In  1888  resulted  la 
Changes  In  the  board,  and  on  October  2, 1888, 
"Ur.  Tory  moved  that  the  board  proceed  to 
baBot  for  Janitor."  Teas,  4;  nays.  2.  Tha 
record  recites  that  **Mr.  Palmer  protested 
against  the  Section  of  Janltw  on  the  ground 
that  one  is  already  in  tiie  employment  of  the 
board.**  The  board  then  proceeded  to  vote 


fye  a  Janitor.  On  a  yea  and  nay  vot^  Ave- 
only  voted,  three  of  whom  voted  for  Tbomoa 
Harris,  and  Harris  "was  declared  the  diolofr 
of  the  board  for  Janitor  tor  the  balance 
the  year." 

The  record  dearly  dladoses  a  yeariy  hiring: 
Bespectlng  the  employment  for  the  year 
commmclng  S^tember  1,  1888,  the  fiacts 
bring  the  case  within  the  rule  lidd  down  to 
TalJm  T.  Mining  Oa.  66  Mich.  147,  20  N.  W. 
878;  Sines  t.  Snpetlntendaits,  65  Mich.  383,. 
21  N.  W.  428;  Id.,  68  Mich.  608,  26  N.  W. 
486.  The  prineU^  oimtenUon  is  that.  th» 
original  contract  being  for  an  indefinite  peri- 
od, the  condition  of  that  contract,  via.  ttiat 
plaintiff  should  be  retained  "during  such  time- 
as  he  faithfully  porfonns  the  duties  of  his 
position  satisfactorily  to  the  board,  and  no 
longer,**  must  be  considered  as  attaching  t» 
each  re-employment,  and  under  this  proTistoik 
the  board  might  remove  hhn  at  win.  Tbla 
contentlon  cannot  be  sustained.  The  original 
resolution  selected  plidntlff  by  reason  of  U» 
bdng  tbe  lowest  bldd^  for  the  work.  It 
was  for  no  fixed  period.  The  subsequent 
hirings  were  after  trial,  and  far  fixed  terms^ 
and  it  cannot  be  assumed  that  the  partiea- 
understood  that  the  board,  with  each  re-em- 
ployment, reserved  the  right  to  tmnlnate- 
the  conlract  at  will.  If  sudi  be  the  effect  oT 
the  provision.  The  court  left  It  to  tiie  Jury  t» 
dstwmlne  whether  this  ^nvislcni  oontJnoed 
to  fbrm  a  part  of  the  contracts  of  re-«>m- 
pkQrmoit,  and  excejftiaa  ia  taken  to  flie  tn- 
strw^ton,  In  tiiat  oonnecthm,  that.  If  a  pSrt 
of  the  contract.  tS»  board  might  dladiarge 
the  i^ataitlff  whatever.  In  the  Jodgmrat  of 
the  board,  p^TtiWr  Called  to  perfvm  Ua  du- 
ties to  the  board's  satlafhctlon,  and  that  *1b 
that  caae  the  board's  Judgmoit  vas  oondo- 
An,  and.  If  exorcised  in  good  faith,  could 
not  be  questkmed."  There  was  no  error  in 
this  Instruction.  Dtfendant  had  Introduced 
a  mass  of  testimony  tending  to  show  that 
plain tifr  was,  at  the  last  election  for  mem- 
bers of  the  sdiool  board,  aetivdy  opposed  to 
the  electk»  of  certain  of  the  sneuauful  can- 
didates. Plaindft  then  offered  testimony 
dearly  tending  to  show  that,  at  the  naeetlng 
when  Harris  was  elected  to  succeed  plaintltT, 
one  ot  said  sacceasfnl  candidates  was  bAbA 
if  there  wwe  any  complaints  against  plain- 
tiff, and  replied:  'Wo;  he  luis  always  done- 
hls  woric  all  right,  but  we  can  get  some  one 
else  that  wUl  do  It  Just  as  wea**  Tbe  In- 
Btructloa  was  proper,  under  the  drcumstan- 
oes.  Wlnshtp  t.  Assodatl^,  78  Me.  671,  7 
AtL  706.  We  think  It  may  fairly  be  loferred 
from  the  reocod  that  the  secretary  at  the 
board  had  the  superlntendenoe  of  the  Janitor, 
and  that  the  permits  granted  by  the  secre- 
tary for  shixt  absenees  absolved  platntlfl  ftooi 
any  charge  of  neglect  of  duty.  The  court  In- 
structed the  Jury  that  the  board,  in  tbs  ab- 
sence of  any  exiness  tnorlsion  In  the  con- 
tract upon  that  subject  had  the  undoubted 
right  to  discharge  pbitntlff  ft>r  ne^ect  of 
duty.  The  defendant  was  aUowad  a  -wMr 
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range  upon  the  trial,  and  m  find  no  veejn- 
•dieial  error  In  the  record.  Tbe  jadgmcnt  Is 
tbereforfl  affirmed.  Tbe  otlier  Justices  oon- 
corred. 


BOSBNTeSui  et  aL  t.  BISHOP  et  aL 
(Supreme  Court  of  AOdilgan.    Jan.  26, 18M.) 

FraVDULBST  C(»TBTAKCeS— GomiDBKATIOK. 

1.  On  Iwoe  as  to  ralidity  of  a  mortgaRe, 
the  mortgagees  contended  that  it  was  given  to 
«ecnre  payment  for  goods  ordered,  as  well  as  a 
small  conceded  indebtedness,  and  offered  the 
debtor's  lettv  admitting  reo^pt  of  iUToice  of 
snch  goods,  and  also  the  InToice,  which  was 
dated  three  weeks  before  the  mortgage,  and  bad 
an  indorsement  by  the  mortgagee  that  the  goods 
were  subject  to  debtor's  order  as  soon  as  his 
account  was  paid,  or  tbe  whole  secured  as 
promised.  The  debtor  swore  that  he  did  not 
iire  such  order  for  goods;  that  he  was  called  at 
midnight  to  sign  tbe  letter,  and  had  not  be- 
fore seen  the  invoice.  The  mortgagee's  attor- 
ney admitted  so  calling  the  debtor,  but  testified 
that  he  had  the  invoice  before  drawing  tbe 
mortgage,  though  he  did  not  know  who  gave  It 
to  him.  Beld  that,  since  the  mortgagees  should 
bave  been  able  to  prove  the  giving  <a  the  otdtx 
withont  procuring  the  letter.  Its  procurement  In 
fluch  a  way  and  the  antedating  and  indorsement 
of  the  invoice,  showed  fraud. 

2.  Defendant  could  show  tliat  the  debtor 
was  a  draggist,  doing  a  moderate  boslneas,  and 
that  snch  an  order  for  whtskr  was  nnosaal, 
and  oat  of  proportion  to  his  budness. 

Error  to  circuit  conrt,  Kent  county;  Wil- 
liam E.  Grove,  Judge. 

Beplevln  by  Henry  Rosenthal  and  anoth» 
mgainst  IjoonUs  K.  Bishop  and  othera.  Judg^ 
ment  tor  iJalnUfh.  I>etendaut8  appeaL  Re- 
versed. 

Peter  Domn.  for  appellants.  J.  A.  Falp- 
and  McGarry,  McKnlgbt  &  Judklns, 
tor  appelleea. 

McGRATH,  0.  J.  Plalntifb,  redding  and 
4laHng  bUBlneBS  In  (flncbuiatl,  Ohio,  bring  re- 
plevin under  a  chattel  mortgage  tor  goods 
seised  In  attaAmeat.  Defendants  Insist  that 
the  mortgage  was  given  to  hinder  and  delay 
creditors.  It  is  admitted  tliat  thoe  was  leas, 
ttian  fSOO  dae  to  the  mortgagee  from  tiie 
debtor  wli«i  the  mortgage  was  ^ven.  The 
mortgage  was  for  91,500,  and  was  executed 
December  26tli.  Wilson,  tbe  mor^gor.  tes- 
tified that  the  mortgage  was  suggested  by 
plainUOB,  who  MA  him  that  U  would  tide 
bim  orer;  that  its  object  was  to  ke^  his 
creditors  off  until  bie  could  make  collecttons, 
and  tide  him  over.  ^lutUb  Insisted  that 
In  the  earlr  part  at  December  a  bUIttf  goods 
had  been  ordered  by  the  debtor,  amounting 
to  OTW  |l,100^  and  that  the  mortgage  was 
given  to  secure  that  anxnmt,  as  well  as  the 
amount  then  due  The  court  Instructed  the 
Jozy  that  if  the  mwrtgage  was  given  to  cover 
an  existing  indebtedness,  and  the  bill  of 
.goods  which  had  been  ordered  1^  the  debtor, 
the  mOTtgage  would  be  valid.  As  an  ab> 
stzact  pnqndtiOTi,  this  would  be  true;  but 
the  difflcult?  witii  the  case  Is  that  the  debtor 
aweais  positivdy  that  no  bill  of  goods  had 


been  wdered  Um.  and  that  no  invoice 
thereof  had  been  B«it  him.  Plaintiffs  offered 
in  evidence  tlie  following  letter,  dated  JTan- 
uaiy  H,  1880:  "To  H.  Rosuithal  ft  Sons, 
Glndnnati,  O.— Oentlemen:  The  annexed  1^ 
of  goods  I  recetved  1^  man  from  your  hoose^ 
and  will  say  that  financial  embarrassment 
renden  it  impossible  for  me  to  talce  Ae 
balance  of  goods  I  ordered  of  yoQ.  Itherefm 
hereby  release  you  from  sending  balance  ct 
said  goods,  being  in  amount  $1,070.96,  upon 
oondltloa  that  the  amount  be  indorsed  on  the 
chattel  mortgage  I  necnted  to  your  house 
on  the  aeth  day  of  Decemba,  1880,  leaving 
the  balance  due  on  said  mortgage  the  sum 
of  H20,  which  said  mortgage  was  given  to 
secure  the  purchase  price  of  tlie  said  amount 
of  $1,079.96,  aad  other  goods  hmtotore  re> 
oelved  by  me.  Tours,  ftc,  Madison  V.  Wll- 
son.  Dated  Jan.  9th,  1880."  In  oonnecttoa 
wldi  said  let^,  an  invoice  of  goods,  amount- 
ing to  one  $140(^  dated  December  7,  188^ 
Is  offered.  Indoiaad  upim  the  invoice  was 
the  f<^wlng:  '*Dew  Bbr:  The  above  tot  ot 
goods  an  ready,  and  stored  subject  to  your 
order.  We  will  forward  to  yon  as  soon  as 
your  acoonnt  Is  paid,  or  the  whole  amount  Is 
secured  to  ns,  as  you  promised  whan  yon 
were  here.  H.  Rosenthal  ft  Sons."  The 
plaintUb  sought  1^  the  introduction  of  the 
letter  with  Invidce  attached,  to  show  that 
the  invoice  antedated  the  mortgage.  Thwe 
is  no  teBttm<my  In  the  caa^  except  this  let- 
ter, from  which  any  Inference  con  lUrly  be 
drawn  that  any  such  bm  of  goods  liad  been 
Offered  by  the  debtor,  or  any  snch  InvtMco 
received.  Wilson  testlflefl  that,  at  midnight 
tiie  day  upon  which  the  lettor  bears  date, 
be  was  called  out  of  bed,  the  letter  already 
prepared  was  presented  to  him  by  plalntiflf^ 
attoeaey,  and  that  he  signed  It,  but  that  he 
had  not  seen  the  Invtdoe  attached  to  Oie 
lett«  befttre  this  tima  The  attadiment  suit 
was  commenced  December  28, 1888;  but,  ft>r 
some  reason,  that  stdt  was  dlscwtinued,  and 
another  Instituted  on  January  29,  1880.  One 
of  the  plaintUBi  was  sworn  as  a  witness,  and 
no  attempt  Is  made  to  draw  by  him  that 
any  Mil  of  goods  had  been  sold  to,  or  w- 
diwed  by,  or  charged  to  the  debttv,  except 
such  as  were  covered  by  the  actual  Indebted- 
ness existing  at  Ihe  time  that  the  mortgage 
was  given.  The  attwncgr  who  iwepared  the 
chatty  mortage,  and  who  app«ired  for 
philntifls  In  this  suit,  was  plalntlffB'  prin- 
cipal witness.  He  admits  that  he  In  poson 
prepared  the  lettu  which  the  debtan-  signed, 
and  that  he  caUed  the  debtw  out  of  bed  at 
mldnl^t  to  sign  the  same.  This  witness 
testified  that,  at  tlw  interview  In  which  he 
was  directed  to  iwepare  the  diattel  mortgi^ 
one  of  the  plaintUb,  the  debtor,  and  the  wit- 
ness were  isesent  He  says:  "It  was  agreed 
that  the  mortgage  and  note  should  be  for 
$l,50a  Ur.  WUson  stated  that  he  owed 
him  this  amount.  We  then  talked  about  it, 
and  that  ms  agreed  t^on.  The  amount  of 
the  whisky  that  ha  was  to  receive  vras  also 
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agreed  npcm.  It  vnm  to  be  sent  tonraid." 
Asaln  be  says:  "Mr.  Rosenthal  then  pro- 
ceeded to  state  Uiat  Wilson  was  Indebted  to 
bim  to  an  amount  of  920(^  or  9300,  or  fiOO, 
wbaterer  It  was,— of  course,  I  could  not  tell 
tbe  exact  amount  of  the  flgores,— and  that  be 
was  ^ing  to  let  him  hare  some  more 
liquors,  and  Mr.  Wilson  -waa  to  glYe  him 
security  on  his  entire  stotft  tor  what  he 
owed  him,  and  what  he  was  going  to  ship 
forward.  •  •  •  And  after  they  bad  talked 
over  about  the  liquors  coming,  and  tb» 
amount  due.  It  was  agreed  that  fl,600  should 
be  the  amount  written  tn  the  mor^iage. 
*  *  *  Hr.  Bosoithal  said  be  would  send 
the  Uqnors  tp  make  up  the  difference  be- 
tween the  amount  of  the  bUl  that  Wilatm 
owed  him,  as  they  .agreed  upon."  RelatlTe 
to  the  invoice  attached  to  this  letter,  the  wit- 
ness soys:  "The  paper  attached  contains  a 
recital  showing  bow  he  received  It  I  ixm't 
know  when  he  gave  me  the  paper.  I  can- 
not ssy.  I  can't  tell  whether  I  got  that 
paper  from  Mr.  Roaentbal  or  from  Mr.  Wil- 
son. It  came  Into  my  bands  btfm  that 
paper  was  drawn;  and  whether  Mr.  Wil- 
son gave  me  that  at  the  time,  or  whether  It 
was  banded  to  me  at  the  time  the  mortg^ 
was  drawn,  I  cannot  t^  or  where  I  got  bold 
of  It  I  dw't  know.  It  Is  dated  Deconber 
7th;  bat  now,  whether  I  got  It  at  the  time 
the  mortgage  was  drawn,  and  left  with  It, 
or  wbethtf  Wilson  gave  it  to  m^  or  Bosen- 
tbal,  I  cannot  telL" 

In  view  ct  the  positlTe  testimcmy  that  no 
goods  had  bees  ordered  1^  the  debtor;  that 
no  bUl  bad  been  rectfred  1^  the  debtor; 
and  that  fbe  Invoice  retemU  to  was  first 
seen  by  blm  when  he  signed  the  paper  dated 
January  9th,— these  desultory  statements  can- 
not be  said  to  tend  to  abow  that  an  order 
had  at  that  time  been  actiully  given;  that 
the  Invoice  had  bem  sent  to  the  debtor,  or 
had  been  fnmlabed  by  the  debtor  whea  the 
letttf  was  signed.  If  the  order  bod  been 
given  for  the  goods  In  question,  it  was  In 
plalntlfCs'  powtt  to  show  the  fact  If  no 
order  had  In  fact  been  given  prior  to  the 
date  of  the  mortgage,  the  antedating  of  the 
invoice,  the  IndoTBement  npmi  the  Invt^o^ 
and  the  drcumstances  att»dlng  the  ^!0- 
curement  of  tiie  debtor's  signature  to  tiie 
letter  of  January  Otb  were  Inom^tent  with 
an  honest  purpose.  It  fte  mortgage  was 
given  to  cover  an  Invoice  of  goods  whkdi  had 
been  ordered,  but  not  received,  the  tact  of 
such  order  was  susc^tible  of  proof,  end 
it  waa  unneoessary  to  secure  the  lettw.  The 
procurement  of  such,  letter,  and  the  drenm- 
stsnces  under  which  it  'was  obtained,  throw 
a  susiriclon  upon  the  transaction,  which  tiu 
testimony  In  this  record  does  not  repeL 

Defendants,  In  their  third  nqnest  sought 
to  direct  the  attention  of  the  Jury  to  the  at- 
tempted decrease  of  the  amount  of  the  mort- 
gage, and  It  was  error  to  refuse  the  request 
^e  defendsnt  should  have  been  allowed, 
as  bearing  upon  tiie  probabilities,  to  show 


in  what  quantities  be  had  usually  ordered 
liquors.  Plain  tiffs  had  been  supplying  blm 
tor  yean.  It  was  certainly  competent  to 
show  that  an  order  by  a  druggist  doing  a 
moderate  bu^ess,  for  over  $1,100  worth  ot 
whiskies,  was  an  unusual  one.  and  out  of 
an  propi^on  to  the  busineMi  that  was  be- 
ing carried  on  1^  the  debtor.  The  Judg- 
mwt  is  reversed,  and  a  new  trial  oxdeanA, 
The  other  Justices  concurred. 


NEWBBRRT  et  ox.  v.  SLAPTBR. 
(Supreme  Court  of  Michigan.    Jan.  26, 18SH.) 
BPBOino  PflBroBMAsoB — Rboifrooal  Rioht  to— 

ACTHOBITT  TO  COM TRACT— FaRTIBS. 

L  Defendant  contracted  to  par  wie-half  ot 
the  purchase  price  of  land  in  disn,  and  to  se- 
cure the  balance  by  a  mortgage  on  the  lan<1. 
Hdd,  that  a  bill  to  compel  defendant  to  make 
the  cash  payment  and  to  execute  the  mortgage' 
was  for  specific  performance,  and  not  merely 
for  recovery  of  the  consideratloD. 

2.  In  an  action  by  a  husband  and  wife  to- 
enforce  performance  of  a  land  purchase,  it  ap- 
peared that  they  were  joint  ownera  of  the  laud: 
tliat  the  husband  in  his  own  name  negotiated, 
by  letter,  a  sale  to  defendant,  who  knew  the 
Btate  of  the  title;  that  defendant  acc^ted  the 
husband's  offer  on  October  27th,  and  directed 
the  deed  to  be  sent  to  his  bank;   that  com- 

JlaJnants  Joined  In  a  deed  the  next  day,  and 
orwarded  it  as  directed;  and  tliat  the  bank 
returned  It  on  November  12th,  statins  that 
"the  parties  refuse  to  take  the  jmrnerty,  not 
being  satisfied  with  the  title."  EM,  that  de- 
fendant could  not  object  that  the  husl)and  had 
no  written  aathorftr  to  negotiate  tor  the  wife, 
aince  she  ratified  all  that  bad  been  done  by  ex- 
ecuting the  deed,  and  the  hnsband  would  be 
presumed  to  have  hod  the  necessaxy  autiuvity, 
In  the  abMnce  of  proof  to  the  contnur. 

3.  Defendant  could  not  contend  that  he  car- 
ried on  the  negotiattons  In  behalf  of  lUmself  and 
another,  and  insiat  that  such  other  should  be 
made  a  party  defendant  when  the  hnsband's 

Sroposition  was  accepted  by  defendant  In  his  in- 
ivfdual  name,  and  complainants  bad  no  con- 
tract rdatlons  with  the  other  person. 

Appeal  from  circuit  court,  Benzie  county, 
in  chancery;  Fred  H.  AJdrlcli,  Judge. 

Bill  by  Frank  D.  Newberry  and  Fanny 
*Newberry,  bis  wife,  against  David  Q.  Slaft- 
er,  for  specific  performance.  From  a  Judg- 
ment for  plaintifTs,  defoidant  iq^peals.  Af- 
firmed. 

Huston  ft  Spears,  fSor  appelant  E^ank  D. 
Newbwry,  (Ghampjon  ft  Oham^on,  of  ooob- 
sel,)  toe  aro^leea. 

McORAm,  a  J.  This  la  a  bill  filed  to  eo- 
force  spedfic  pnrformance  of  a  contract  tor 
the  sale  (rf  land.  Oomidalnanta  resldo  at 
Coldwater,  and  detendant  at  Yaasar,  and 
the  negotiattfus  wwe  by  letter.  The  terms 
of  payment  were,  as  agreed  i^on,  onfr-half 
cash,  and  the  balance  to  be  secured  by  nuMt> 
gage^  payable  In  two  yearfe,  with  Intovat  at 
6  per  cent  The  blU  prays,  not  alone  that 
defendant  may  be  compelled  to  make  the 
cash  payment  but  that  he  also  may  be  re- 
quired to  ezecate  the  mwtgagew  There  is 
no  force,  thwefwe.  In  the  contaiti<m  ttiat 
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9  purpose  of  the  bin  Is  the  recorery  of 
Lslderation. 

ilaiiiaiits  are  hnBhand  and  wife,  and 
own  the  land  In  ([aeation.  The  ne- 
nu  were  carried  on  h7  the  huaband  In 
n  name.  It  la  taudsted  tbat»  Inaa- 
IS  the  husband  had  no  written  aQthor- 
m  the  wife,  she  was  not  bound,  and 
!  performance  coidd  not  have  been 
1  against  complainants,  <x  eithw  ot 
It  appears,  however,  that  defendant, 
ne  time  before  acc^tlng  the  propoal- 
«  the  sale^  had  the  abstract  of  Ihe 
the  Jands  In  hia  possession,  and  knew 
ite  of  the  title;  that  the  letter  con- 
:  the  pn^HMltifm  of  acceptance  was 
October  27,  1891,  and  by  said  letter 
D.  Newbeny  was  instructed  to  send 
id  to  the  cashier  of  the  bank  ot  which 
ant  was  president  when  "the  pay- 
wonld  be  mad^  and  the  mwtgage  cze* 
'  that  on  October  28,  1891,  complain- 
Ined  in  a  deed  of  the  premises  to  de* 
t,  and  forwarded  same,  as  directed; 
le  deed  was  received  at  the  designated 
m.  the  same  day;  that  on  November 
,  defendant,  In  reply  to  Inquiry  aa  to 
lay.  telegraphed  Frank  D.  Newberry 
owb:  "Waiting  ttx  Phillips'  return; 
id  Saturday  night;"  and  that  on  No- 
r  A,  1891,  the  ca^er  ot  the  bank,  to 
the  deed  had  been  fbrwarded,  return- 
deed,  stating  that  "the  parties  refuse 
I  the  property,  not  being  satisfled  Trith 
e."  nils  record  contains  no  evidence 
r  to  show  that  the  husband  did  not 
imple  written  anthOTl^  to  carry  im 
gotlatlons  In  behalf  of  husband  and 
view  of  the  deed,  ratifying  all  that 
en  done,  Uie  necessary  and  proper  an- 
wfll  be  presumed,  in  the  absence  of 
to  the  contrary.  The  objection  goes 
remedy  only,  and  tiiat  remedy  must 
upon  the  sltoatloQ  at  the  time  of  the 
to  perform,— upon  the  state  of  prog- 
'  the  negotiations  at  the  time  of  th^ 
ptlon.  What  was  done  In  pursuance 
directions  given  in  the  letter  of  ac- 
ce,  and  prior  to  the  refusal,  must  be 
I  sa  a  part  <tf  the  agreement  Cer- 
then,  defendant  was  In  a  position  to 
i  vpedflc  performanofc 
lezt  omtention  Is  that  the  negotiations 
irrled  on  by  defendant  on  behalf  of  him- 
lonePhlUlpStSnd  that  thelatter  should 
een  made  a  party  defendant  The  first 
written  to  Newberry  was  rigned  by 
B.  N.  rallied  to  Phmips,  September  9, 
DcEffendant  writes  tiie  next  letter,  and 
the  subsequent  letters  to  N.  are  signed 
lendant  Individually,  except  two,  and 
them  is  slgDed.  "Slafter  A  Phillips," 
e  other  "Slafter  ft  Phmips,  by  D.  O. 
'."  AD  of  these  letters  are  written 
he  letter  head  of  the  Fhrst  National 
of  whltih  defendant  was  resident 
1  are  written  by  Slafter.  The  letter 
\ag  Newberry*B  proposition  is  signed. 


"D.  G.  EOafter.**  There  is  no  testimony  hi 
Uie  record  indicating  thst  Slafter  and  Phil- 
lips were  partners,  or  Just  what  their  rela- 
tions were,  slthongh  the  lottos  do  indlcata 
that  Phillips  was  in  some  way  to  be  inter- 
ested In  this  venture.  Phillips  nowhere  com- 
mits hlmsdf,  and  nowhwe  does  It  appear 
that  Shutter  had  sny  auth(»ity  to  bind  PUl- 
Hps.  Defendant  Is  in  a  position  to  carry  out 
any  secret  nndostanding  with  PhiUlps,  but 
he,  having  accepted  Newberry's  iffoposltlon 
in  his  Individual  name,  cannot  now  be  heard 
to  Insist  that  a  party  shall  be  Joined  with 
whom  complainants  have  no  contract  rela- 
tions. It  Is  wdl  settled  that  where  an  agent 
undertakes  to  contract  on  behalf  of  another, 
and  contracts  in  a  manner  which  is  not  bind- 
ing on  his  prlndpal,  he  vrill  be  personally 
responsible,  as  he  Is  inresnmed  to  know  the 
exact  extent  of  his  anthwity.  Mann  v.  RJ^ 
ardson,  66  HI  481;  BlakeHy  v.  Bennecke,  S& 
Ma  193;  Bank  v.  Wray,  4  Strob.  87;  Bd- 
Ings  T.  Brown,  1  Blch.  Law,  255;  Dnsen- 
bury  T.  Bills,  8  Johns.  Oas.  70;  Gmse  v. 
Jones,  71  Tenn.  66;  Tha<diw  v.  Dlnsmcare, 
6  Mass.  299.  The  decree  Is  therefOTe  afflrm- 
ed.  with  costs  to  complainants.  The  other 
Justices  concurred. 


ERUM  V.  DOWNBT. 
(Supreme  Ooort  of  Michigan.    Jan.  26, 18M.) 
Bill  or  Sale— Sbcubitt  — Rihiwax.  or  Bboobd. 

Where  a  bill  of  sale  is  given  aa  security,, 
bat  there  i«  no  change  of  posaeBBion  of  the  chat- 
tel^ and  Qo  renewal  of  sacb  mortgage  secarity 
Is  filed  in  the  town  clerk's  office,  the  mortgagee 
canaot  claim  them  against  one  who  takes  th^ 
on  execution  against  the  mortgagor  aftw  the- 
time  for  filing  the  renewal  has  pniinml. 

Error  to  circuit  court,  Kalamazoo  county; 
George  M.  Buck,  Judge. 

Replevin  by  Christine  Krum  against  Wil- 
liam S.  Down^.  Judgment  tar  plaintiff. 
Defendant  brings  error.  Reversed. 

S.  M.  Oinstantlne,  for  appelant  ^well, 
Garr  ft  Barnard,  fcnr  appdlee. 

McGRATH,  a  J.  Replevin  Is  Inought  toc^ 
property  seized  upon  an  execution  running- 
against  plaintiff's  hnihand.  '  Plaintiff  claims 
cffltoin  of  the  articles  under  a  bill  of  sale- 
executed  her  husband  to  her,  dated  July 
8,  1886,  otb&e  articles  are  dalmed  under  In- 
struments of  later  date,  and  still  others  are 
•daimed  to  be  h^  individual  property,  hre- 
spective  of  either  of.  the  writings.  The  bll> 
of  sale  first  mentioned  was,  at  its  date,  filed 
with  the  town  clo-k,  but  no  afildavlt  of  re- 
newal bos  been  since  filed.  Plaintiff's  hus- 
band testifies  that  it  was  given  to  secure  the 
payment  of  certain  notes  held  by  the  wife, 
and  plahitlff  testifies  that  the  first  blU  of 
sale  was  "to  secure  her  for  those  notes.** 
The  record  oontidns  no  evidence  tending  to 
show  that  the  articles  claimed  undo-  tliis 
Mil  of  sale  were  afterwards  turned  over  to- 
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tbe  wife  as  hec  propert7,  and  defendant  was 
entitled  to  the  instrnctlon  that,  as  to  these 
articles.  plalntlCF  could  not  recovor.  The 
Judgment  la  therefore  rerarsed,  and  a  new 
trial  ordered.   The  other  Jnatlcea  coucorred. 


BBADLEY  et  al.      THOMPSON  SMITH'S 

SONS. 

<Snpreme  Cotirt  of  Michigan.  Jan.  26,  1804.) 
SBT-OrF— Rights  of  ABSioirce. 
Uoder  How.  St.  %  7365,  providiiig  that, 
in  an  actloa  on  a  contract  assigned  to  plaintifC, 
a  demand  existing  a^inst  his  assignor  at  the 
time  of  the  assignnient,  and  belonging  to  defend- 
ant before  notice  of  assignment,  may  be  set  off, 
«  creditor  cannot  set  oft  against  the  assignee  of  a 
chose  not  dne  at  the  time  of  assignment  a  claim 
whidi  was  mature  at  that  time. 

Error  to  circuit  court,  Bay  county;  Qeorg'e 
P.  Cobb,  Judge. 

Assumpsit  by  Frederick  B.  Bradley  and 
anothOT  against  Thompson  Smith's  Sons,  a 
corporation,  as  assignees  of  a  contract  be- 
tween defendant  and  one  Doyle.  The  court 
allowed  defendant  to  set  oft  a  claim  In  its 
fhTor  against  Doyle,  and  plalntlfCa  appeaL 
Reversed. 

Hatch  &  Cooley,  for  appellants.  McRulght, 
Humphrey  &  Qrant,  (Oscar  Adams,  of  coun- 
-sd,)  tar  appellee. 

HOOKER,  J.  The  defendant  was  a  cred- 
ited of  one  Doyle.  On  March  24,  1891,  It 
and  Doyle  made  a  written  cratract,  by  which 
Doyle  agreed  to  drlre  a  quantity  of  logs  for 
It  On  the  same  day,  plaintiffs  guarantied 
said  contract,  and  the  payment  of  the  men 
promptly,  by  W.  H.  Doyle,  In  writing,  upon 
the  contract,  and  in  defendant's  presence. 
Immediately  below  thla  guaranty  was  the 
following,  Tlx.:  "I  hereby  sell  and  assign 
to  F.  B.  Bradley  &  Co.  all  my  right,  title, 
and  lntM%st  In  and  to  the  within  contract, 
and  direct  that  all  payments  to  become  due 
•on  this  contract  to  me  be  paid  to  them.  W. 
H.  Doyle.  Dated  March  24th,  1891."  On 
April  7,  ISOl,  a  contract  was  made  by  tele- 
graph between  Doyle  and  the  defendant, 
whereby  Doyle  was  to  "break  In"  the  logs 
tor  20  cents  per  1,000  feet.  This  contract 
was  also  assigned  to  plaintiffs,  of  which  de- 
fendant was  notified  April  17th.  Under  these 
CMltracts,  Doyle  earned  (2,202,  of  which  $387 
was  for  breaking  in.  The  first  work  was 
-done  April  23d.  The  plaintiffs  offered  eri- 
dence  to  show  that  the  work  was  done  at 
their  expense,  but  this,  was  excluded,  and 
plaintiffs  excepted.  The  defendant  proved 
its  claim  against  Doyle,  amounting  to  |1,- 
624.80,  which  tbe  court  allowed  to  be  set 
-off  ofl^nst  plaintiffs'  claim,  to  whidi  plain- 
tiffs excited. 

This  raises  the  question  whether  a  creditor 
-can  set  off  against  the  assignee  of  a  chose 
•In  actl«L  not  due  at  the  time  of  the  assign- 
«ient  ft  dalm  which  was  mature  b^ore  that 


(lUeb. 

time.  Had  both  ckdnu  been  mature,  1.  e. 
due  and  payable,  at  the  time  of  tbe  assign- 
ment, no  doubt  of  the  right  to  set  off  eitb«- 
could  be  entertained.  And  It  is  equally  dear 
that.  If  the  assigned  claim  had  been  mature, 
an  Immature  (me  could  not  be  set  tuB.  We 
find  numerous  cases  sustaining  this  proposi- 
tion, and  one  of  them  (Coflln  t.  McLean,  S(i 
N.  y.  563)  opparently  denies  tbe  right  of  set- 
off imder  tbe  facts  In  this  case.  Mr.  Justice 
Folgn-  says:  "Not  Is  it  [net-off]  permltte<I. 
except  when 'the  demands  are  mutual;  tbnt 
Is,  where  both  ware  due  and  payable  befon* 
the  transfer  of  either  to  a  third  party."  In 
that  case  the  claims  sought  to  be  set  off  wen* 
of  two  kinds.  Some  fell  due  before  the  as- 
signment to  the  plaintiff,  and  some  after. 
The  obligation  sued  upon  was  Joint,  while 
the  claims  sought  to  be  set  off  were  several, 
and  this  Is  one  ground  upon  which  that  deci- 
sion is  based,  and  applies  to  all  of  the  clfllnm 
sought  to  be  set  off.  The  claims  of  the  latter 
class  were  also  open  to  the  objection  that 
they  did  not  fall  due  untU  aftw  tbe  as- 
signment But  the  question  of  the  right 
to  set  off  a  claim  mature  at  tbe  time  of  tbe 
assignment  against  a  plaintiff  assignee  of 
an  Immature  claim  did  not  necessarily  arise. 
Three  New  York  cases  are  cited  to  sustain 
ttie  two  reasons  for  the  decision:  Beckwith 
v.  Bank,  0  N.  Y.  211;  Patterson  v.  Patter- 
sou,  59  N.  Y.  574;  Jordan  v.  Bank.  74  N.  Y. 
468.  The  cases  of  BedEwith  v.  Bank  and 
Jordan  v.  Bank  were  cases  where  tbe  claims 
attempteil  to  be  set  off  matured  after  the  as- 
signment to  the  respective  plaintiffs.  That 
of  Patterson  v.  Patt^cm  was  whwe  a  bond 
was  taken  by  plaintiff's  testator.  In  bis  life- 
time, conditioned  to  pay  a  sum  to  his  aec- 
utor  after  testator's  death.  This  was  beld 
to  be  a  claim  against  which  a  debt  due  from 
the  testator  in  his  lifetime  could  not  be  set 
off.  The  opinion  in  this  case  was  also  writ* 
ten  by  Mr.  Justice  Fo^r.  In  demonstrat- 
ing that  the  cause  of  action  upon  the  Iiond 
did  not  arise  until  after  testator's  death,  he 
asserts  that  a  cause  of  action  does  not  arise 
from  the  contracting  of  an  indebtedness 
alone,  but  out  of  the  nonperformance  of  It 
as  well;  and  he  cites  authorities  to  sustain 
the  propositlcm  that  a  cause  of  action  does 
not  run  from  the  maMng  of  a  promise  to 
do  smnethlng  at  a  future  time,  but  (mly  from 
tbe  expiration  of  that  time.  Wa%  we  to 
apidy  this  logic  to  the  present  case,  we 
should  be  compelled  to  admit  that  at  the 
time  of  the  assignment  the  plaintiff's  aaeAga- 
or  had  no  demand  whatever,  except  a  con- 
tract to  be  performed,  whereby  the  defend- 
ant might  later  become  Indebted.  Had  tbe 
assignment  not  been  made,  the  obligation 
would  have  matured  immediately  upon  tbe 
pwformance  of  the  contract  by  Doyle,  aad 
tbe  right  of  set-off  by  ^ther  Doyle  or  the 
defendant  would  have  been  complete.  In 
such  case,  Doyle's  subaeqnait  aaslgnnieiit 
would  not  deprive  the  defendant  of  the  ri^t 
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off.  But  plalntllTa  contontloD  is  that 
Is  asBlgned  hla  cootract  before  It  ma- 

tiuNiffb  It  ven  but  an  hour  before, 
slgnee  could  collect  tbe  conslderatloa, 

excludon  of  tbs  defendant's  aetrott. 
Is  permitted  to  sell  Ub  dalm  before  it 
98.  PlalntUEB  say  to  defendant:  "Wc 
t  our  claim  against  joa  before  It  was 
Lnd  tlierefwe  It  was  not  tbe  subject 
oa  when  we  bought  It.  Tt  la  true  thai 
J  term?  of  your  contract  with  Doyle 
id  a  right  to  become  Doyle's  debtor, 
U  rights  that  we  hare  acquired  are 
which  Doyle  bad  under  tbe  contratit. 
wtk  the  claim  against  you  because  we 
t  It,  and  we  will  collect  it  from  you  be- 
when  we  bought  It  Oiere  was  no  dalm 
t  you.   It  not  being  due,  thw«  was  no 

Tbe  il^t  of  set-off  has  Its  origin  In 
justice  of  allowing  a  pawn  to'  collect 
:  when  he  Is  at  the  same  time  Indebt* 
Us  debtor  In  a  sum  as  lu|^  or  larger 
da  own  daim.  And  one  who  buys  a 
against  another,  not  negotiable,  takes 
lect  to  an  rii^ta  of  setoff  due  at  the 
tf  his  purchase.  If  A.  buys  a  ehilm 
■day,  B.  can  set  off  a  debt  which  la  due. 
wever,  A.  bas  bought  the  claim  half 
ir  before  midnight,  the  rule  Is  said  to 
leraise,  though  It  Is  difficult  to  see 
Uffweoce  In  defendants*  equities  In  the 
iseo. 

ui^Wd  that  tbe  assignor  bad  menvr 
net,  which  performance  would  ripen 
,  vaUd  demand.  This  be  sold,  and 
ffk  took  It  with  all  Its  obUgatlona  and 
«.  As  the  assigns  eoidd  not  avoid 
iant's  right  of  setoff,  if  he  had  kept  It, 
luld  not  oHiTey  any  greater  right  than 
i.  It  la  said  that  plaintiffs  took  no  more 
he  assignor  could  convety.  Until  per- 
ice,  the  plalntlffB  had  no  claim  agiUnst 
iant  Coincident  with  the  maturity  of 
tmand,  the  right  of  set-off  attadied. 
Is  apparott  foroe  In  this  reasoning, 
ise  of  Stewart  t.  Anderson,  6  Crancn, 
<  a  case  decided  by  CSiief  Justice  Mar- 
whlch  seems  to  recogidze  this  doc- 
bat  the  aarignment  of  a  claim  before 
ty  does  not  reUere  It  ftom  set-off.  On 
26^  1807,  A.  gare  H.  a  note,  which 
Id  the  hands  of  plaintiff,  S..  by  assign- 
on  August  14;  being  before  maturity, 
to  being  dve  about  October  26,  1807. 
DO  29tli,  H.  gave  A.  a  note  payable  In 
rs,  L  e.  Septemba  1,  1807.  Stewart 
It  an  action  against  A.,  who  was  al- 
to set  bis  note  agalxist  H.  It  will 
ier?ed  that  Stewart  acquired  a  dalm 
ras  not  due,  yet  the  set-off  was  al- 
and this,  too,  thone^  the  note  set  off 
ot  due;  the  case  differing  from,  and 
further  than,  thla.  In  that  particular, 
old  be  renmnboed  that  the  act  of  the 
la  assembly  under  which  this  decision 
lade  i^oTlded  that:  "Aartgnments  of 

*  *  *  shidl  be  TSlld;  and  an  as- 

*  *  *  moy  thereupon  maintain  an 
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action  of  debt,  In  his  own  name,  but  shall 
allow  an  Just  discounts,  not  only  agahist 
himself,  bnt  against  the  assignor,  before  no- 
tloe  of  the  asrignment  was  given  to  the  de- 
fendant** It  vras  argued  upon  tbe  trial  that 
a  "claim  could  not  be  just  discount  until  It 
became  payable,  and  that  money  cannot  be 
oflbet  until  It  be  dn&"  'Hils  case  appears  tn 
support  defendant's  contention.  Bnt  It  dlffera 
from  the  present  casL.  In  that  there  was  a 
debt  which  had  been  assigned.  It  was  not  a 
case  of  executory  contract,  under  whldi  a  debt 
might  at  a  future  time  be  created,  nrne, 
this  debt  was  not  dua^  bnt  the  oonsideration 
had  paaaed.  The  sum  bad  been'  earned,  as 
the  ^vlng  of  the  note  Implies.  Tbe  maker 
of  such  note  was  a  debtor  before  matori^, 
and  the  hdder  a  creditw.  Unless  by  reasMi 
of  Ite  negotlaUUty,  he  could  only  dispose  of 
such  note  subject  to  equities;  and  while  we 
do  not  And  It  necessary  to  hold  that  the 
maker  bad  an  equllr  to  the  right  to  set  off 
his  eating  dalm,  already  due,  when  the 
note  sbould  mature,  and  do  not  so  hcdd,  we 
can  see  that  soch  a  condnslon,  aa  In  the 
Ocandi  caa^  tolls  for  short  of  fbo  doctrine 
that  sudti  right  shonld  apply  to  a  case  of  a 
promise  to  pay  at  a  subsequent  date^  when 
the  promisee  should  hare  earned  the  amount 
It  Is  a  difference  b^weai  an  odstlng  oUlga- 
ttaa  to  ptv  mwey  already  earned,  at  a  zu- 
tnre  date,  and  aa  existing  contnGt  wlim 
the  debt  does  not  exist,  and  will  not  un- 
less the  consideration,  whatever  It  may  be, 
shall  be  perfonned.  In  the  one  case  the 
holder  of  the  promlae  to  pay  has  an  existing 
liquidated  demand,  oontlngait  upon  nothing, 
which  he  wiU  Inevitably  have  the  right  to 
demand  and  cdlect  at  the  end  of  a  spedfled 
time.  In  the  other,  he  has  no  ancb  demand, 
but  an  executory  prontlse  to  pay  upon  the 
perfOTmance  of  something  else;  Hla  right 
of  action,  when  it  accmes,  may  be  a  more 
action  for  damages  for  a  breach  of  cmitract 
He  oould  not  aet  olt  such  right  If  the  prom- 
isor should  sue  him  upon  the  cross  demsnd, 
and  It  Is  a  matter  which  may  neva  become 
a  debt  The  case  In  Granch,  under  the  Vir- 
ginia stotnte,  seems  to  have  permitted  setoff 
In  the  formw  case^  bat  we  have  found  no 
authority  that  extends  the  Tule  to  the  lat- 
ter. Furthmnore,  there  is  no  opportunity 
to  enburge  the  doctrine  of  setoff.  It  Is  a 
stetutory  right.  In  derogation  of  the  oommm 
law,  and  must  be  strictly  construed.  Woods 
V.  Ayers.  39  Mich.  S48;  Bobbins  v.  Bnx^ 
42  Midi.  6S,  8  N.  W.  26&  Section  7365  of 
Howdl's  Stotntes  provides  that  "In  the  fol- 
lowing oases,  *  *  *  a  defendant  may  set 
off  demands  which  he  has  against  the  plain* 
tltt."  First  then,  it  must  be  a  demand,  as 
etmtradisUngnlshed  from  a  right  of  actlim. 
Hanna  v.  Pleasante,  2  Dana,  268;  Oould  v. 
Kelley,  16  N.  H.  060;  Drew  v.  Towle,  SO 
Amer.  Dec.  380;  Hepburn  v.  Hoag,  6  Cow. 
614.  If  the  donand  has  bem  assigned  to 
the  plaintiff,  a  demand  eating  against  hla 
assignor  at  the  time  ttf  the  aaalgnment  and 
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belongtnff  to  aadb.  defendant  before  notice  of 
ajMlsnment,  may  be  set  off,  If  it  mu  sacb 
as  might  have  been  set  off  agaliut  the  as* 
slgnw  wbUe  it  bekmged  to  talm.  Km.  Aim. 
St  i  7866.  anbd.  6.  The  language  of  ttiia 
■obdiTlaion  Is  a  little  blind,  bj  reason  of  the 
use  of  the  word  "by."  Instead  of  "to,"  In  the 
second  Une,  but  ve  think  that  Its  meaning 
Is  tmmlBtakable.  TbSs  claim  of  defendant's 
ma  a  proper  sablect  of  set-off  against  the 
plaintiff  assignee  only  if  it  yna  mich  against 
tile  aulgnw  while  he  was  the  ownw  of  It 
That  It  was  not  Is  idabi.  beeanae  this  claim, 
1.  e.  ttiat  assigned,  was  not  then  due;  ai^ 
sabdlTtslon'  6  provides  that  'It  can  be  al- 
lowed only  In  actions  founded  upon  demands 
which  could  themselTes  be  the  subject  of 
set  off  acc«dlng  to  law."  Undo^  these  pro- 
TlBlons,  defendant's  claim,  though  due.  did 
not  become  a  subject  of  setoff  before  the 
assignment  because  the  assignor  nevs  bad 
It  right  of  action  upon  a  demand  which 
LDuld  have  been  the  subject  of  aetofC. 
As  there  never  was  a  time,  while  Dcqie 
owned  the  contract  when,  under  this  stat- 
ute, it  might  liaTe  been  set  off  against  him, 
It  la  not  snoh  a  demand  as  can  be  aet  off 
against  tlie  assignees.  BubdtTlakm  8;  Rich- 
ards T.  lA  l\nirette.  fi8  Hon.  628,  6  N.  Y. 
Saw.  967j  Blchards  t.  Tillage  of  Union,  48 
Hun.  263.  -The  eridenoe  shows  that  the  con> 
tract  for  ditring  the  logs  was  altered  before 
It  was  executed,  at  the  suggestion  of  the 
philntlffB,  who  were  to  goaranty  perfwm* 
ance  by  Voyie.  The  following  language  was 
Inserted,  tIb.:  "A  payment  of  fifty  cents  per 
thousand  la  to  be  made  when  the  jam  has 
passed  the  Beat  Ivanch,  and  Ibe  balance 
when  the  rear  la  within  the  Bocnn  Ga's  Um< 
Ita.  It  Is  nndentood  that  the  jam  mention- 
ed Is  of  the   logs."   The  request  of  the 

guarantors  that  the  defendant  so  amend  the 
contract  as  to  provide  for  payment  In  In- 
stallments is  significant  BrldenOy,  tbey 
were  providing  a  w^  for  Doyle  to  obttiin 
mon^  to  do  the  job  with,  and  thereby  \of^a• 
«ilng  the  danger  of  thdr  being  subjected 
to  loss  upon  their  guaranty.  The  defendant 
aouM  not  shut  Its  eyes  to  this,  and  was  In 
duty  bound  to  Inform  the  guarantors  of  Its 
intention  to  apply  the  egristlng  d^m  against 
Doyle,  of  which  the  gnarantora  were  Ig^ 
norant  In  payment  This  Is  the  more  ap- 
^axeat  whoi  we  euudder  that  the  guaranty 
whl<dk  defendant  was  exacting  Inohided  the 
payment  of  the  men  who  ware  to  be  em- 
ployed by  Doyle,  and  which  defendant  was 
Insisting  that  the  platntlffs  should  assure. 
Under  such  drcumstances  as  the  xdaintffls 
chUm  to  exist,  the  defendant  would  be  estop- 
ped fnun  setting  off  Its  claim  upon  the 
larger  contract  (if  not  botli.)  which  It  had 
not  disclosed,  to  the  extent  at  least  of  the 
amount  paid  1^  phdntlffs;  and  this  might 
be  so  although  there  was  an  express  agree- 
ment of  which  they  were  Ignorant  between 
Doyle  and  the  defendant  that  the  work 
should  be  perfivmed  and  applied  In  payment 


uf  defendant's  claim  against  him.  Tbit  <iqem- 
tkm  of  estoppd  would  be  one  for  the  jury, 
under  all  Qw  facts  whldi  could  be  shown  ta 
beer  iqwrn  It  The  Judgment  ahouM  b^  re- 
rased,  and  ft  new  trial  ordmd.  The  other 
jnattcea  coucuirad. 


McCOMj  t.  JACKSON  IRON  CO. 
(Supreme  Court  of  liQchigan.    Jan.  26, 1891.) 

SlLB  —  MBABmSMBNT— InDBVIRITB  CoNTBAOT— 
ACCODST  Statbd— Settlbmbst. 

1.  Where,  on  a  sale  of  charcoal,  it  is  agreed 
that  the  boxes  In  which  It  is  to  be  delWered  con- 
tain VBi  bushds  each,  and  this  method  of  meas- 
urement is  pnrsaed  for  three  years  thereafter, 
tiifl  purchaser  cannot  Insist  that  the  quantity  bs 
ascertained  by  weight,  since  the  metuod  agreed 
on  is  exetosiTe. 

2.  A  contract  for  the  sale  of  charcoal.  In- 
definite-as  to  qnantitr  and  as  to  tlme^  is  oind- 
1ns  on  the  pnrchaser,  as  to  the  amount  actually 
deUvered  and  accepted. 

3.  A  statement  of  account  as  to  Om  qoan- 
tltr  of  charcoal  delivered,  and  the  price  to  b« 
paid  therefor,  furnished  by  the  purchaser  to  the 
seller,  does  not  estop  the  sell^,  where  he  pro- 
teated  against  the  prices  credited,  and  left  the 
statements  with  the  purdiaser*8  bookkeep^  for 
correction,  on  an  assurance  that  the  matter 
would  be  rectified. 

4.  A  seller  of  charcoal  admitted  having  re- 
esived  advances  from  the  pordiaBer  to  tlie 
amount  of  over  94,000,  but  claimed  a  balanue 
due  him  on  account  of  the  coal  in  an  amount  ex- 
ceeding snch  adrances,  which  was  disputed  by 
the  seller.  The  parties  then  entered  into  an 
agreement  whereby  the  pnrchaser  was  to  make 
a  further  advance  of  9e,(XlO,  and  the  sellra  gave 
a  chattel  mortgage  to  secure  such  advances, 
which  expressly  provided  that  tiie  sum  secured 
did  not  mclude  any  of  the  old  Indebtedness. 
Held,  that  such  agreement  and  mortgage  did  not, 
as  matter  of  law,  estop  the  seller  from  recovei^ 
ingthe  balance  doe  him  on  tiie  old  acconnt  and 
afinding  by  the  Jury  that  tite  parties  did  not 
intend  the  new  agreement  andf  diattel  mort- 
gage to  be  a  settlement  of  such  old  Indebted- 
ness would  not  be  disturbed. 

Error  to  circuit  conrt  Delta  county;  Jaibn 
W.  Stone,  Judges 

Assumpsit  by  John  P.  McCoU,  adminis- 
trator, etc.,  of  Robert  W.  AlcClellan,  de- 
ceased, against  the  Jaokaon  Iron  Company, 
for  charcoal  sold  and  delivered.  There  was 
a  judgmmt  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

F.  D.  Mead.  (Haydrai  A  Tonne,  of  ooonad,) 
ttx  apiMUant  John  Power,  for  appdla& 

McG-RATH,  J.  Defraidaat  has  Its  home 
office  at  (Jleveland,  Ohl<^  and  in  1884,  and 
snbaeanently.  operated  a  mine  at  Met^unee, 
Marquette  county,  and  a  plg^lron  furnace  at 
Fayette,  Ddta  county.  In  this  state.  Oipt 
Merry  waa  its  genwti  agent  ftnd  resided  a.t 
Negaunee,  and  his  son  Harry  Herry  was 
anperinteAident  of  the  fomace  at  7ayett& 
Plalntiff'a  contmtion  is  that  In  1884,  upon 
the  invitation  of  Gapt  Mraiy,  he  went  to 
Neganne^  and  there  enttted  into  a  verbal 
contract  with  defendant  wherein  he  wta  to 
deliver  charooal  at  8  cmts  per  bnsfad  on 
certain  do^,  some  few  miles  from  Fayette, 
In  boxes  tumisbed  by  t^  company,  the 
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capacity  of  which  was  agreed  upon  at  125 
bush^  each;  that,  under  thla  airangemoit, 
UcClellan  began  Hie  detlvery  of  the  char- 
coal In  August,  1884,  and  continued  until 
August  1,  1888;  that,  during  this  period, 
defendant  adTSnced  moneys  and  sapplles  to 
McOlellan,  and  from  time  to  time  furnished 
statements  of  account,  showing  both  debits 
and  credits;  that  these  statements,  uitU 
the  spring  ct  18S5,  credtted  the  charcoal  at 
S  cents  per  bushel,  but  from  that  time  on 
It  was  credited,  sometimes  at  6,  again  at  9^ 
ethers  at  7,  and  again  at  8  cents;  that  from 
the  fall  of  1887  untn  August  1, 1888,  although 
the  charcoal  was  deliTered  in  boxes,  as  tot- 
merljr,  defendant,  wlthoat  McCStflan's  e<m< 
salt,  and  against  his  protest,  determined  the 
amomit  of  charcoal  1^  wdght,  instead  of 
by  boze^  as  agreed  upon.  McClellan  brou^t 
suit  for  the  dUEerenoe  between  the  credited 
and  the  ccmtract  price,  and  tor  the  dUEov 
ence  In  Quantity  as  weD,  and  bad  judgment 
Defoidant  appeals.  McOldlan  died  afta  ap- 
peal taken. 

Defendant  contoids  that  the  remarks  made 
at  the  Inception  at  the  contract,  that  the 
boxes  held  125  bushels  each,  was  not  an 
agnemmt  that  the  quantity  shonid  not  be 
nsoertataied  in  any  other  way.  The  testt- 
mony,  howerer,  tended  to  show  lhat  such 
method  was  agreed  upon,  and  that  It  was 
pursued  for  three  years  theKafta>;  that 
Oapt  Merry  knew  the  quality  of  the  timber 
from  whidi  tiie  charcoal  was  to  be  made; 
and  that  there  was  a  substantial  difference 
In  weli^t,  depoident  upon  the  kind  of  wood 
used  In  the  manufacture.  An  Inapectw  was 
agreed  upon,  and  during  the  period  In  whlCh 
the  quantity  was  determined  1^  boxes  he 
□lade  deductions  for  short  messure,  braise, 
and  poorly-burned  brands,  and  during  the 
period  whesa  the  quantity  was  determined 
w^gbt  thla  same  bupector  made  proper 
deductions  fur  brands  and  braize,  and  plain- 
tiff claimed  (mly  for  the  dlffarence  In  the 
amages  during  the  two  pertods.  We  think, 
tberefnWk  that  Oie  method  of  determlnhig 
the  quantity  was  material,  and  that  the 
metbod  agreed  upon  excluded  any  other 
method. 

It  la  next  daimed  Uiat  the  ctmtract  was 
not  mutual,  Inasmuch  as  It  was  an  agree- 
ment on  the  part  of  the  company  to  take 
what  McClellan  ooOld  fumtah,  and  was  th»e- 
fote  not  binding.  But  plaintiff  netSa  to  re> 
eorer  under  a  contract  so  far  executed.  The 
contract  was  indefinite  only  as  to  time  and 
quantity  to  be  delivered  under  it,  but  that 
whtcli  was  to  be  delivered,  and  the  price, 
was  d^lnltcdy  agreed  upon;  and  defendant's 
offer  to  pay  the  prlc^  without  notice  to 
the  ccmtrazy,  must  be  r^rded  as  a  con- 
tinuing ctttTt  socepted  when  acted  upon,  and 
Un^g  upon  tt  Ooiqiw  t.  Wheel  Co.,  94 
MIcb.  272.  M  N.  W.  8S. 

It  la  next  Insisted  lliat  the  rendition  of 
statements  of  aoeoont  at  biterrals,  during  a 
pprlod  of  four  years,  diowins  a  balance  in  £a- 


Tor  ftf  defendant,  estopped  plaintiff.  This 
would  have  been  true.  If  plaintiff  bad  made 
no  objectlim,  but  the  testimony  tended  to 
show  that  McClellsn  did  not  acquiesce,  but  re- 
peatedly protested,  and  was  assured  that  the 
mattw  would  be  adjusted  upon  the  ba^  of 
the  original  contract  McCUdlan  tesljfled  that 
he  called  the  attention  of  Oapt.  Men-y  to  the 
mattor,  who  told  blm  that  he  would  Inform 
Harry  that  the  price  was  to  be  elgbt  cents, 
and  that  on  other  occasions  he  complained  to 
Hairy,  who  assured  him  that  tiie  mistakes 
would  lie  rectified.  Much  stress  is  laid  upon 
a  statement  made  Median  that  at  one 
time  Honry  tadd  him  that  he  had  to  make  a 
good  showing  to  the  people  at  dereland,  and 
it  is  urged  that  McClellan  was  a  party  to 
an  attonpt  to  decelTe  the  company.  McClel- 
lan was  not  however,  responsible  for  what 
r^resoitationB  had  so  far  been  made  to  de- 
fvodant  The  fair  infa<ence  from  bis  testi- 
mony is  that  this  remark  was  made  at  a 
time  when  he  first  discovered  the  change  ui 
the  price  at  whl<A  the  coal  was  credited; 
that  at  that  time  he  had  just  received  three 
or  four  mont^ily  statements,  in  one  batch; 
that  he  was  tiiere  to  protest  against  the  price 
credited,  and,  upon  being  assured  that  the 
matter  would  be  rectified,  he  left  the  state- 
ments thus  far  received  with  the  bookkeeper 
fbr  the  vwy  purpose  of  having  them  correct- 
ed. All  parties  conceded  that  the  original 
agreement  was  elg}it  cents,  and  McClellan's 
testimony  tended  to  rebut  an  Inference  that 
he  was  colluding  with  the  agent  to  dec^ve 
tiie  principal,  or  any  presumption  at  acqui- 
escence oa  his  part  or  that  defendant  had 
concluded  to  withdraw  Its  ottex  of  eli^t 
cents. 

The  final  contention  is  tiuit  McClellan  was 
precluded  1^  the  concesdmis  made  in  a  sub- 
sequent contract  and  mortgage  from  claim- 
lug  that  In  'tiie  whole  business  raiding  No- 
vember 80, 1888,  he  was  not  indebted  to  de- 
foidant  in  the  sum  of  $4,2Q1.6a  It  appears 
that  the  parties  continued  thdr  dealings  aft- 
er August  1,  188&  By  stipnUtiott  at  the 
trial,  it  was  agreed  that  m  December  1, 
1888;  the  balance  of  account  between  the 
parties,  residting  from  their  dealings  up  to 
that  date,  was  the  sum  of  $4,251.60  In  favw 
of  defendant;  but,  the  same  stipulation, 
plaintiff  reserved  the  right  to  make  the 
claims  which  he  presented  at  the  trIaL  The 
stipulation  concludes  as  follows:  "The  above- 
mentioned  balance  d  ^,261.00,  which  the 
defendant  contends  for  in  this  action,  com- 
prises all  that  defendant  claims  In  this  suit; 
all  subsequent  charges,  after  December  1, 
1888,  to  plaintiff,  bdng  otherwise  provided 
for."  An  agreement  was  entered  into  be* 
tween  the  same  parties,  dated  April  1,  1880, 
by  the  terms  of  wfaldi  It  was  agreed  that 
McCnedlan  should  manufacture  charcoal 
"from  wood  now  on  the  bank  at  the  kilnsr 
that  the  defoidant  should  advance  certala 
sums  to  McClellan  as  the  wood  was  hauled, 
pUed,  and  measured  at  the  kilns,  whltdi  ad- 
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Taaces  sbonld  be  deducted  from  tbe  month- 
ly iwjmeatB;  that  an  additional  amount  per 
bushel  ahould  be  deducted,  to  be  applied  on 
an  Indebt^UuBB  exlrtlng  and  due  for  ad- 
Tances  made  on  aald  wood,  amoontlxv  to 
$6^.20.  Tbia  contract  containa  thla  farther 
proTlalou:  "It  Is  mutually  dgreed  that  the 
security  In  this  agreement  shall  not  be  con- 
strued to  secure  any  indebtedness  except 
that  abore  mentioned  for  advances  made 
sluce  the  first  day  of  Dec.,  1SS8.**  On  the 
same  date,  MeCldlan  oscnted  a  ^ttel 
mturtgage  to  defendant,  which  recites  that 
being  Indebted  to  defendant  in  the  sum  of 
90382.26,  "being  amount  advanced  on  wood 
now  on  Uie  bonk  at  kiln,  and  not  r^esmt- 
taig  total  Indebtedness"  of  said  HcCtellan  to 
said  company,  etc.  It  la  verr  dear  from  this 
contract  and  chattel  mortgage  that  tbe  par- 
ties lutraided  to  ke^  s^Murate  and  distinct 
two  Items  of  account,  via.  the  disputed  ac- 
conntf  of  f^2S1.60,  for  advances  made  prior 
to  December  1,  1888^  and  the  item  of  |6r 
882.26,  for  advances  made  subsequent  to  that 
date;  and  they  evidently  sought  to  avoid, 
in  that  agreement  and  mortgage,  an  BilstJng 
ccmtroversy  concerning  the  first  iton.  De- 
fendant had  been  oiAiminy  the  flrstnamed 
sum  as  advances,  and  aa  a  balance  due  to  it 
l^>on  the  former  contract;  and  HcOteUan, 
while  admitting  the  advanoee,  bad  been  In- 
sisting upom  a  counterclaim  .under  the  same 
contnuit  which  would  wipe  out  the  balance 
as  per  statonent,  and  turn  the  scalea  in  his 
favor.  The  accounts  rendered  had  been  dls* 
puted,  and  there  Is  no  ^tense  eitba  that 
the  controvasy  hen  Involved  arose  afier- 
wajrda,  or  that  the  new  contract  was  regard- 
ed either  party  as  a  settlonent  of  the  (dd 
raattw.  Nor  was  defendant  misled.  While 
the  language  of  these  Instruments  was  pn»p> 
er  f w  the  cnuddwatioiL  ot  the  jury.  It  did 
not,  standing  alone,  as  a  matter  of  law,  con> 
dude  plalTit<'f  Alflioa^  the  contract  and 
mortgage  refer  to  "any  Indebtedness  tar  ad- 
vances made  prior  to  Dec.  1,  1888,"  and  to 
a  "total  iodebtedness,"  neither  spedfies  the 
amount  of  said  advances,  or  of  the  total  lur 
debtedness.  If  an  ind^tedness  be  conceded, 
what  indebtedness?  The  elements  of  an  ac- 
count stated  are  not  present  It  was  neces- 
sary to  go  dsewhere  to  get  at  the  altnatitm 
of  the  account  between  the  parties,  and,  hav- 
ing done  so,  It  Is  found  tliat  at  the  time  a 
controversy  existed,  which  ndther  party  re- 
garded as  having  been  settled  by  the  writ- 
ings In  4ueBtl(Mi;  that  a  change  had  been 
made  in  the  admlnlatratlon  of  tlie  company's 
affabrs;  that  the  object  of  the  new  contract 
was  to  avoid  furtbor  di^putea,  and  In  fram- 
ing It  the  parties  desired  to  avoid  extotlng 
dl^Hitas,  rathw  than  to  settle  than.  Hie 
court  mi  requested  to  instruct  the  Jury  that 
the  j^aintUE  waa  barred  by  tbe  acknowledg- 
ments In  the  contract  and  mortgage,  but  the 
court  refused  tbe  request,  but  instructed  the 
Jury  that:  "It  tba  plaintlfl.  aa  late  as  the 
let  of  AprlL  1888,  altered  into  a  new  caor 


tract  with  defendant*  by  irtilcfa  th^  agreed 
that  the  plalntUC  was  thm  owing  the  de- 
fmdant  a  certain  sum  on  account  of  that  <rid 
deal  and  indebtedness.  It  wonld»be  a  state' 
mmt  of  the  account  bcrtweoi  ttiem.  It  woiild 
be  such  a  recognition  of  that  old  Indebted- 
ness aa  in  Justice  and  in  law  oug^t  to  pre- 
clude the  plaintlfl  firom  dalmlng  any  In 
this  suit  •  •  *  Ton  msy  look  at  that  cod- 
tract  In  connectlott  with  tbe  diattel  mort- 
gage, and  say  whether  thwe  Is  any  of  this 
old  indebtedness  canled  foi-ward  into  thli 
matter,  or  any  recQgnltlan  of  tbe  Indebted- 
ness. I  should  doubt  tiuit  the  eapresslni 
that  *thls  was  intended  not  to  include  any 
other  indebtedness,*  would  be  audi  a  aolenm 
admladon  as  oug^  to  bind  the  defendant 
here.  It  would  look  as  thouj^  there  ms  "a 
guarding  of  that  point,  but  you  may  look  at 
all  the  testimony  bearing  upon  the  aocounts." 
Tbo  court  did  not  exclude  the  statements 
contained  In  the  oontmct  and  mortgage  fnnn 
the  oonatdOTattcm  at  the  Jury,  but,  nndoubt- 
edly  referring  to  defoidant's  request.  Instruct- 
ed them  that  the  statement  refored  to, 
standing  alone,  would  not,  as  a  mattCT  of 
law,  prednde  a  recovery.  What  waa  said  to 
flie  Jury  nptai  that  subject  must  be  enisld- 
ered  aa  a  whole,  and.  when  so  trsatod,  it  Is 
not  evident  that  tb»  Jury  could  have  nnde^ 
stood  that  they  were  to  dlmegard  the  state- 
ment refured  tOb  Tba  Judgment  is  there- 
fore aflSrmed.   The  other  Justices  cmcmred. 


8THVBNS0N  et  ol.  v.  KURTZ  et  al. 

(Supreme  Coart  of  Hfichlgan.    Jao.  26,  1894.) 

Rbvital  or  Eqditablk  Action—  Mortgaos  Fobk- 
oi/)SURB— Qdabdian  AN»  SI9TEK— Fkaod. 

1.  The  filing  of  the  bill  ia  the  commence- 
ment of  an  action  in  equity,  and  the  death  of 
defendant  before  the  serrlce  of  subpoena  doea 
not  necessitate  the  filing  of  a  new  Dili  against 
his  hein,  but  the  action  may  be  revived  against 
them.  Gordon  v.  Tyler,  l3  N.  W.  600.  20  N. 
W.  70,  and  53  Micb.  630,  followed. 

2.  An  error  as  to  the  bloclc  in  describintc 
land  in  a  bill  to  foreclose  a  mortgage  is  do 
ground  for  setting  aside  the  decree,  where  tb  ■ 
property  was  folly  identified  otherwise,  and  an 
ameaded  bill  was  filed  by  consent  of  partiee 
correctly  describing  the  laud. 

3.  That  a  petition  for  die  revival  of  a  snit 
aaalost  the  heirs  of  the  original  d^eudant  was 
filed  sufficiently  appears  from  a  redtal  of  tliat 
fact  in  the  order  of  revival. 

4.  Where  a  petition  by  infant  defendants 
for  the  appointment  of  a  guardian  ad  litem  ap- 
pears in  the  records  of  a  cans^  and  the  caleo- 
oar  entries  show  an  order  was  made  appmnt- 
big  the  guardian,  and  tbe  answer  of  the  mfants 
is  signed  by  tiidr  goardlan  ad  litem,  the  pre- 
snmptioD  is  that  an  order  was  made  app<^tinc 
the  guardian,  though  it  does  not  appear  in  tbe 
files  of  the  case. 

6.  Fraud  In  the  foredosure  of  a  mortgage 
against  infant  d^endants  cannot  be  tnfHred 
nom  the  fact  tiutt  tiie  gnardlan  ad  litem  ap- 
pi^ted  for  them  was  a  sister  of  oomplaiiianu 
and  stepmother  of  the  In&nts. 

Appeal  from  drcnlt  court;  Wayne  oounty, 
in  duuioery;  George  S.  Hoamor,  Judge. 
BUI  by  Henry  Stevrason  and  othen  against 
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■  Knrte  and  others  to  rerlew  and  set 
a  deoree  of  nufftgage  foredosnie 
%  jadgment  tor  dafendutB,  idaintlfla 

Affirmed. 

ird  S.  Orece,  tor  appellantB.  Henry 
n^,  for  appdleea. 

ElATH,  a  J.  James  H.  Stevenson 
ctober  14,  1877.  On  the  9th  of  Oc- 
1877,  defendant  Kurtz  filed  a  bUI  to 
le  a  certain  mortgage  given  by  Jamea 
venaon  to  one  Jupp,  and  aaalgned  to 
urta  July  7,  1876.  A  decree  waa  en- 
ilarch  16,  1879,  and  a  sale  was  made 
1879.  Complainants,  who,  with  the 
on  of  Carrie  Jordan,  were  Infants  at 
le  of  the  decree  and  sale,  as  heirs  at 
James  H.  Stevenson,  filed  this  bill  in 
,  1890,  to  review  and  set  aside  the  de- 
oresald. 

la  insisted,  that  Inasmuch  aa  there 
>  s^vice  of  aubpoena  on  James  H. 
Km  before  his  death,  there  was  no 
In  court  to   be   revived   after  his 

This  point  la  mled  laif  Gordon  v. 
53  Mich.  19  N.  W.  SOO,  and  20 
70. 

lat  Uie  premises  wtte  describe  In  the 
I  bill,  in  the  paper  suggesting;  the 
>f  James  H.  Stevenson,  and  In  the  or- 
itlng  the  suit  against  Carrie  Jordan,  a 
1  dan^ter,  as  "Lot  No.  6  of  Backus' 
tston  of  Lot  No.  8  of  the  Woodbridge 
'  whereas  the  correct  description  was 
Jo.  6  of  Bairns'  Snbdivlslon  at  Out 
7  of  the  Woodbr]<^  Farm."  An 
ed  bill,  correcting  the  description,  waa 
iida  ffled.  Josephine  Stevenson,  step- 
,  was  appointed  guardian  ad  litem  <rf 
&nt  defendants,  and  as  such  gnardlan, 
X  with  Carrie  Jordan,  consented  to 
og  of  the  amended  bill,  and  answered 
>.  The  original  UU  folly  Identified 
operty  Involved  as  lot  numbered  6  of 
I*  snbdivlslon  of  tiie  Woodbridge  farm, 
ndd  not  have  been  fatal  In  tlie  absence 
i  amendment  Copper  v.  Bl^,  13 
403;  Beyschlag  v.  Van  Wagoner.  46 
»1,  8  N.  W.  608;  Dwight  T.  Tper,  40 
615.  14  N.  W.  667;  Blatv  v.  Breese, 
:h.  77. 

lat  the  order  made  <m  suggesting  the 
Df  James  H.  Stevaison  was  not  based 
r  petition,  nw  was  It  signed  or  oer- 
It  Is  soffldent  that  the  order  made 
the  petition.  Stlmpson  v.  Judge,  41 
3,  2  N.  W.  179;  Webster  v.  BaUey. 
2h,  86;  Wmetts  v.  Mandlebanm,  28 
t24;  Sargeant  v.  Bank.  12  How.  871. 
tat  no  order  appears  appointing  the 
in  ad  Utem.  A  petition  appears,  pnr- 
l  to  have  bem  signed  by  the  Infants, 
ere  Is  no  averment  In  the  bill,  or  any 
ce  In  the  record,  tending  to  show  that 
!tltlon  was  not  actually  signed  by  the 
L  The  calendar  entries  show  tbat,  on 
tft  of  the  filing  of  the  petition,  an  wda 


I  was  made  appointing  a  goaidlan  ad  litem. 
!  Th9  answer  of  the  infiuta  la  algned  \^  tha 
I  gnardlan  ad  Utem  as  such.  Tb»  decree  re- 
I  fers  to  the  answer  of  the  Infant  d^ndants, 
j  naming  them,  "by  thdr  gnardian  ad  Utem." 
I  We  think  the  «ridence  snflldent  that  an  or- 
der waa  actaaUy  made,  and  the  presmnp- 
tiim  la  that  the  neeeasary  pnx^  to  Juatuy 
ita  action  were  before  the  court  when  the 
order  was  made.  WlUetts  v.  Mandlebanm, 
mj)n;  Sargeant  v.  Buik,  sn^  The  bill 
in  this  case  does  not  question  the  validity  of 
Qie  mortgac&  There  la  no.evidenca  of  feaud. 
Fraud  cannot  be  infored  from  the  fact  that 
the  guardian  waa  tlie  atepmotber  of  the  In- 
fanta, and  tiie  Blstsr  of  comj^alnant  in  the 
fotedosure  joooeedlng;  The  mortgage  waa 
assigned  to  Mrs.  Enrta  16  months  before 
Ot»  death  ttf  fbs  mortgagor,  and  she  oom- 
menoed  her  f wedosure  proceeding  before  his 
death.  The  testimony  aa  to  the  inadequacy 
of  the  ivice  at  which  the  pmnlaea  sold  la 
not  of  a  character  to  entitle  it  to  any  eon- 
^deration.  The  decree  dlsmlaring  the  UU 
must  therefore  be  aOrmed,  with  coats  to  de> 
fendanti.  The  other  Justices  concurred. 


LSDB  et  aL  v.  KAXWSLL  et  aL 

(Sapreme  Court  of  MicUgan.    Jan.  26, 1884.) 

lKDa«inFTiNO  Bond  to  SHiBirv— Extsht  or 
Liability. 

A  oonversloD  of  chattels  aeiied  by  the 
AeaiS  nnder  an  attachment  against  a  mortga- 
gor becomes  complete,  aa  againat  a  mortgasee, 
on  his  demand  for  thdr  retnrn;  and  a  jnnior 
execution  auditor  of  the  morttr«or  does  not 
become  a  Joint  trespasBer  with  the  attaching 
creditor  by  six  mouths  later  placing  his  execu- 
tioa  in  the  sheriff's  hands,  who  sttll  retains  pos- 
session nnder  hfs  orlglnaJ  levy;  and  hence  the 
Janior  creditor  does  not  become  liable  to  the 
sheriff,  on  his  Indnnnifying  bond,  in  an  amount 
«cceeding  the  value  of  -  ue  property  actually 
sold  under  Ms  execution. 

Brror  to  drcuit  court,  Ionia  county;  Ver^ 
Don  H.  Smith,  Judge. 

Action  by  Hiram  N.  Lee  and  George  Van 
Wagner  against  James  W.  Maxwell  and  oth- 
ers, partners  as  S.  A.  Maxwell  &  Co.,  and 
Frank  A.  Sessional,  on  an  Indemnifying  Ixmd 
executed  by  defendants  to  plalntltT  I>e,  aa 
sheriff.  There  was  a  Judgment  in  plaintiffs* 
favor  for  $295.  and  they  bring  wror.  Af- 
firmed. 

The  other  facta  fully  appear  In  the  follow- 
ing statement  by  ORANT,  J.: 

This  la  a  suit  upon  a  bond  of  indemnity 
executed  by  the  defradanta  to  the  complaia- 
ant  Lee.    The  case  was  tried  bofoi-e  the 
court  without  a  Jury,  and  the  facts  fonnd  by 
the  court  are  as  follows:    (l)  Lee  was  sher- 
iff, and  Van  Wagner  his  deputy,  at  the  time 
of  the  encntlon  of  the  bond.    (2)  Defend- 
ants the  Maxwells  and  Prevost  were  copart- 
ners, under  the  name  of  S.  A.  Maxwell  & 
Co.,  and  defendant  Sessions  waa  surety  upon 
the  bond.  (3)  AprU  6,  1888,  one  James  Tufts 
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commenced  a  salt  hy  attadiment.agalii8t  tme 
WUlla  H.  EMa,  a  merclumt,  whose  stodc  of 
goods  consisted  of  groceries,  crockery,  and 
drugs.  The  sheriff,  1^  his  d^pnty,  levied  np< 
on  all  the  goods  of  this  sto<&  by  Tlrtoe  of 
said  writ  of  attachment.  The  goods  were  ap- 
praised at  $2,206.  (4)  May  23,  1S88,  one 
Charlotte  Showman,  dalmhig  these  goods  as 
mortgagee,  brought  suit  against  plaintiffs  in 
this  case  In  trover  for  the  conversion  there- 
of. This  salt  resnlted  In  a  rerdlct  and  Judg- 
ment for  her  on  January  8,  1881,  for  $3,8^.- 
51,  Including  costs.  (5)  On  the  Stii  day  of 
November,  1888,  judgment  was  rmdered  In 
favor  of  Tnfts  against  Elder  fbr  $219.81. 
Bucntion  was  Issued  November  12,  1888, 
and  levy  was  made  upon  the  goods  here  at- 
tached. (fH  Februai7  8,  188%  the  defend- 
ants Maxwell  ■A  Go.  brought  suit  In  the  cir- 
cuit court  toT  the  county  of  Ionia  against  El- 
der, and  recovered  jndgment  on  May  11, 
1888,  for  95S6.66,  and  costs.  October  19. 
1888,  execution  was  Issued  upon  this  Judg- 
ment, and  placed  In  the  hands  of  the  sheriff 
October  20th.  The  sheriff  levied  upon  the 
goods,  subject  to  the  attadiment  llm  of 
Tufts  &  Co.,  whicli  goods  were  then  In  the 
hands  ot  the  sheriff,  by  'rirtne  of  the  writ 
of  attachment  (7)  December  8,  1888,  sale 
of  the  goods  was  commenced  at  public  auc- 
tion, aft^  due  notice  under  and  vlrtne 
of  an  execution  In  tsvm  of  Tufts  ft  Oo^  Tbe 
sale  was  continued  ftom  day  to  day  until 
snfBdent  was  realised  to  pay  the  Judgment, 
costs,  and  expenses.  The  amount  realised 
and  necMsaty  tboreifor  was  |75T.  !nie  bal* 
ance  of  said  goods  was  ttien  sold  under  and 
by  virtue  of  an  execntltm  In  favor  of  the 
defendants  Maxwell  ft  Oo.  The  amount  re- 
cdved  for  such  balance  was  929S.  The  goods 
were  first  offered  In  parcels,  but,  no  bids  be- 
ing made,  they  were  stdd  in  bulk  to  the  de- 
fendants Maxwell  ft  Oo.  ®  Before  the  levy 
of  the  execution  In  tarmr  of  Harwell  ft  Co., 
th^  gave  to  the  sheriff  an  indemnity  bond  In 
the  sum  of  $1,200.  Tbe  condition  of  this 
bond  was  "tiiat  If  the  above-bounden  8. 
MaxvteU  ft  Oo.  shall  w^  and  truly  save, 
keep,  and  bear  harmless,  and  Indemnify  tlie 
said  Hiram  N.  Lee  and  his  said  deputy,  and 
all  and  every  person  and  pnsons  aiding  and 
assisting  him  In  the  premises,  of  and  from 
all  harm,  let.  trouble,  damages,  costs,  suits, 
actions.  Judgments,  and  executlims  Oiat  ehaH 
or  may  at  any  time  arise,  come,  w  be  bnmi^ 
against  him.  than,  or  any  of  than,  as  wdl 
fear  the  levying  and  making  sale  under  and 
by  virtue  of  such  execution  of  all  or  any 
goods  and  ehattels  whldi  he  or  they  sliall  at 
may  Judge  to  belong  to  the  said  Willis  U, 
Elder  or  Chaiiotte  Showman,  as  well  as  In 
entering  any  shop,  store,  building,  or  other 
premises,  for  the  taking  of  any  such  goods 
and  chattels,  ttust  this  obligation  to  be  void; 
else  to  remain  in  full  force  and  Tirtne." 
At  the  time  levy  was  made  under  the  execih 
tion  of  Haxwdl  ft  Oo.,  they  knew  that  snlt 
bad  been  commenced  by  Ghaxlotte  Showman, 


as  mortgagee,  against  the  said  sheriff  and  his 
dqmty,  to  recoTcr  for  the  TSlue  at  the  goods 
so  levied  upon,  and  they  were  Informed 
of  tiie  claim  of  aald  Charlotte  Sliowman  un- 
der her  mortgage.  (10)  Charlotte  Showman 
made  demand  tor  tiie  remainder  of  tbe 
goods  after  the  Tofts  execution  had  beoi  sat- 
isfied, but  tlie  (Acer  refused  to  deliver  them, 
stating  that  he  held  them  by  virtue  of  the 
execution  In  favo-  at  BlaxweU  ft  Oo.  (U) 
Tbe  executioD  of  Maxwell  ft  Oo.  vraa  lerled 
on  the  goods  after  the  attachment  1^  Tufts 
ft  Oo.  was  Ivried,  and  befbie  the  execution 
was  levied  ^  Tnfts  ft  Oo.  Oondusion  of 
law:  Ttat  plaintiffii  were  entitled  to  Jndg- 
mffiit  for  $295,  and  Interest  thereon  froni 
December  15.  1888,  at  6  per  cent,  per  annum. 
Plaintilfs'  positions  are  summarised  as  fol- 
lows: (1)  Defendants  were  original  tres- 
passers. (2)  fHiey  w«e  Joint  trespassers 
wIHi  tiie  ofiBcers  and  Tnfts  ft  Oo.  (8)  They 
became  trespassov  by  ratification  and  adop- 
tion. They  are  titerefore  UaUe  fbr  tbe  fun 
amotmt  of  the  bond.  (4)  If  tiiey  are  not 
liable  for  the  fan  amount  of  the  bond,  they 
are  at  least  liable  in  the  proportion  that  the 
amount  of  goods  purchased  by  them  bore  to 
the  whole  amount  realized  from  tbe  sale,  as 
that  amount  la  to  tiie  v^ole  amount  paid  by 
the  plaintlffa  to  Mrs.  Showman. 

BlUs,  Nichols  &  Miller  and  F.  D.  M.  Davis. 
(Fletchor  ft  Wanty,  of  counsel,)  for  appel- 
lants.  Wm.  O.  Webstw,  toe  appelleee. 

GRANT,  J.,  (after  atating  tiie  facts-t 
PlaintitTs,  vndm  the  direction  of  Tnfts  ft 
Oow,  levied  upon  an  entire  stock  of  merdum- 
dla^  which,  aocnding  to  the  Inventwy  and 
appraisal  made  under  ttie  dbrectltn.  of  the 
plalntifFs,  was  worth  10  times  tbe  amount 
of  the  claim  sued  upon,  and  which,  accord- 
ing to  the  verdict  of  the  Jury  in  the  Show- 
man Oase,  was  wortii  15  times  tliat  amount. 
If  the  goods  bad  not  been  mwtgaged,  desr- 
ly  plaintiffs  would  not  have  been  Justified 
In  seiitaig  them  alL  If  Tufts  ft  COh  and 
plaintiffs  had  recognised  the  validity  of  thp 
mortgage,  the  levy  on  the  entire  stock  would 
have  been  proper.  Quaere,  was  it  Justifiable 
when  the  levy  was  made  In  hostility  to  the 
mortgage,  the  validity  of  whldi  was  contest- 
ed? In  that  case  a  levy  upon  sufficient  to 
satisfy  the  claim  would  aflbrd  a  creditor  am- 
ple protectlw.  Uptm  the  levy  la  tbe  attach- 
ment, Mrs.  Showman  notified  plain tifFs  of 
her  nuMtgag^  demanded  posaeasian  of  the 
goods,  which  plaintiffs  refused,  and  thereup- 
on twon^t  suit  in  trover  for  their  value.  It 
does  not  appear  whether  plain tUTs  demanded 
a  bond  ot  Indemnitr  from  Tofts  ft  Oou  Oku- 
moa  prudence  would  have  caused  them  to 
demand  a  bond  In  order  to  protect  tiiem- 
selvea.  If  they  did,  the  Injustice  of  resort- 
ing to  the  bcmd  given  bar  defendants  oa  their 
levy  mm  than  six  months  afterwards,  to 
recover  for  the  acts  of  i^ntUfs  under  tbe 
dfrecUon  of  Tufts  &  Oo.,  Is  appamit  If 
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tbey  (dKNw  to  proceed  wtthont  a  bond  from 
Tufts  A  Go.,  the  injustice  la  equally  appaiv 
cat  In  elOw  case  defendants  ebonld  not 
be  htSA  liable  b^ond  the  Tshie  of  the  proih 
frty  sold  on  their  execatloa,  unless  some  in- 
exorable rale  of  law  stands  In.  the  way. 

Plaintiffs,  presnmably  under  the  direction 
of  Tufts  &  Go.,  retained  the  goods,  under 
their  attachment  lery,  until  the  coats  amotmt- 
•d  to  more  than  twice  their  claim.  Undonbt- 
•dly  this  sto(^  of  goods  comprised  the  entire 
amount  of  Blder'a  property,  subject  to  exe- 
cution, toe  the  presumption  Is  reasonable  that 
the  defendants,  with  knowledge  of  the  mort- 
gage and  ot  the  prior  levy,  would  not  haTe 
directed  a  levy  upon  this  property  could  th^ 
have  found  other.  This  Is  not  a  case  where 
creditors  combine  In  a  Joint  cause  against  a 
debtw  or  bis  mortgagee.  There  was  no 
CMicert  of  action  shown  between  Tufts  & 
Co.  and  Maxwell  &  Oo.  Their  claims  and 
Interests  were  entirely  distinct,  and  con- 
tinued distinct  thron^out  When  plalntlfte 
received  the  a:ecuti(m  upon  defendants'  Judg- 
ment against  Blder.  the  property  bad  been 
In  their  possession  for  six  months  under  the 
attachment  There  was  no  change  of  pos- 
session. All  plaintiffs  did  was  to  Indwse 
their  levy  upon  the  execution,  and  thdr  orig- 
inal p<Mses&ion  ccmtlnued.  The  oonrmlon 
by  plaintiffs  had  become  complete,  and  Mrs. 
Showman  had  brought  her  action  against 
them  for  such  conTcrslon.  Plaintiffs  adrer- 
tised  and  sold  the  goods  under  the  Tofts  & 
Co.  execution,  and  then  advertised  and  sold 
the  remainder  under  defendants*  execution. 
We  do  not  think,  xinder  these  drconutances, 
that  th^  Is  any  reaswable  ground  tot  bidd- 
ing that  Maxwdl  ft  Ca  became  either  orig- 
inal trespassers  undor'  the  act  at  Tufts  A 
Co.,  or  Joint  trespassers  with  them,  or  tres- 
passers by  ratiflcaticm.  The  fundamental 
error  In  the  plaintiffs*  argument  Ilea  In  the 
assumption  that  tiie  attachment  of  Tufts  ft 
Co.  was  for  the  advantage  of  Maxwell  ft  Co., 
whose  levy  was  subsequent  and  subject  to 
the  first  The  contrary  la  the  f&ct.  for  It 
is  manifest  that  Maxwell  &  Co.  would  have 
been  in  a  better  position  If  Tufts  ft  Ca  bad 
not  attached. 

In  Smith  T.  Johnstm,  (Ala.)  11  South.  20, 
Johnston  sued  out  a  writ  of  attachment,  sub- 
sequently to  other  writs,  and  gave  a  bond 
of  Indemnity.  The  property  was  claimed 
by  one  Allen.  The  levy  was  Indorsed  on 
Johnston's  writ  of  attachment  which  was 
aH  that  was  done  in  the  ivesent  case.  Subse- 
quently, Johnston  discharged  the  property 
from  the  levy,  Allen  agreeing  to  relinquish 
an  claim  against  Johnston  because  of  the 
levy .  of  his  writ  Smith,  the  sheriff,  sued 
J<dmaton,  under  his  indemnity  bond.  It  was 
hrid  that  he  could  recover  only  nominal  dam- 
ages, and  that  the  bond  did  not  cover  the 
acts  of  the  sheriff  under  previous  attach- 
ments. In  Posthoff  V.  Schretbor,  47  Hun, 
SB8,  It  was  held  that  as  each  of  the  cred- 
Itora  proceeded  aqtarately,  tor  bis  own  bote- 


lit,  exclusive  of  the  others,  fbey  mn  not 
Joint  wrongdoers,  but  each  levy  and  selsure 
was  a  separate  and  distinct  act  from  an  the 

othffis.  The  court,  In  that  case,  distinguish 
It  from  Posthoff  v.  Bauendahl,  43  Hun,  570. 
and  hold  that  there  was  no  omfilct  between 
the  two  cases.  In  Davldstm  t.  Dallas,  8  Oal. 
227,  <»ie  Ollson  attached  a  steam  tug.  DaUas, 
tm  the  same  day,  sued  out  a  subsequent  at- 
tachment Separate  bonds  of  Indemnity 
were  given  to  the  shwlff.  Davids<»i,  claim- 
ing the  property,  sued  the  sheriff  for  the 
seizure  of  the  vessel,  recovering  a  Judgment 
for  166,000.  The  sheriff  assigned  the  bond 
of  indemnity  to  Davidson,  who  brought  suit 
upon  It  The  court  held:  (1)  If  the  attach- 
ment had  been  stistained,  and  the  whole  pro- 
ceeds of  the  property  absorbed  by  the  debt 
of  OUson.  then  he  would  have  been  solely 
re^vwnslble  to  tbe  sheriff  for  the  entire  liabil- 
ity Incurred  by  him  to  Davidson.  <2)  If  OIl- 
aon's  levy  had  been  defeated,  and  that  of 
Dallas  suatalned.  then  Dallas  would  have 
been  soldy  responsible  for  the  entire  amount 

(3)  If  both  attachments  had  been  sustained, 
and  the  property  sold  for  more  than  suffl- 
(dent  to  pay  Ollson,  then  GUson  and  Dallas 
would  have  becai  responsible  in  proportion 
to  tbe  amounto  paid  by  each  to  the  sheriff. 

(4)  "If  both  tbe  attachmente  had  been  de- 
feated by  M^gga,  or  If  the  suit  of  Gorman 
against  the  Indemnitors  had  been  commenced 
before  the  det^mlnation  of  tbe  attachment 
suite  against  Melggs,  then  the  separate  re- 
sponsibility of  Ollson  and  Dallas  would  have 
been  In  pn^rtion  to  the  amonnta  of  their 
respective  attachments,  except  In  case  tbe 
whole  amount  tor  which  both  attechmmto 
were  levied  bad  exceeded  the  value  of  the 
property,  as  settled  In  the  suit  against  tiw 
sheriff,  in  which  case  the  prior  atteching 
creditor  would  have  been  responsible  to  the 
amount  of  his  attecbment,  and  tbe  subse- 
quent atteching  creditor  for  the  remalndw." 
It  will  be  observed  that  that  case  differs 
from  the  present  we.  In  that  the  propoly 
levied  upon  was  a  single  article,  while.  In 
the  present  case,  the  property  consisted  of 
sevwftl  articles,  and  the  plalntifb,  in  the  ab- 
sence of  a  mortgage,  would  not  have  been 
Justified  in  levying  upon  more  than  snfllclent 
to  satisfy  the  creditors'  claim.  A  rehearing 
was  granted  In  that  case,  resulting  In  the  af- 
firmance of  the  first  opinion.  The  case  again 
came  before  tbe  court  In  IS  OaL  7S,  when 
there  had  been  an  entire  change  In  the  court. 
The  soundness  of  the  previous  opinion  was 
doubted,  and  dissatisfsction  with  it  expressed 
by  the  learned  Judges,  in  order  to  obviate  the 
Idea  of  an  implied  approval.  Notwithstand- 
ing the  doubt  thus  cast  upon  the  former 
opinion,  we  think  it  has  much  force,  reason, 
and  Justice  to  commend  It  Sutherland,  In 
his  worli  on  Damages,  after  discussing  the 
liability  of  creditors  as  Joint  trespassers,  says: 
"But  such  liability  does  not  extend  to  cases 
in  which  creditors  act  Independently  of  each 
otha,  and  In  which  valid  liens  have  been 
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obtaUMd,  •qofil  In  amount  to  the  Talne  of 
the  property,  and  indsments  pursuant  there- 
to have  hem  recovered."  The  importance  of 
the  Question  may  Justlty  ue  In  a  statement, 
as  conciee  as  possible,  of  some  of  the  au- 
thwlties  cited  and  relied  upon  by  the  plaln- 
tUSs.  In  LoveJoy  t.  Uurray,  8  WalL  1,  no 
qneatton  ol!  the  priorlt?  <^  creditors  was  In- 
TolTed.  Lorejoy  broni^  suit  agaliat  one 
Pratt,  attaching  personal  property,  assumed 
to  be  the  propo^  of  Pratt,  but  claimed  by 
Martsy.  After  the  levy  of  tlie  attachment, 
and  ascertaining  that  Murray  claimed  the 
property,  the  sheriff  declined  to  inoceed  fur- 
ther without  a  bond  of  Indmnltr.  The  court 
did  not  decide  whether  the  glvluff  of  the 
bond  made  the  parlj  UaMe  ab  Initio^  but 
held  that  It  was  equivalent  to  a  personal  in- 
torfereoice  In  the  course  of  the  proceeding, 
and  tiiat  the  plaintiir,  in  the  attachment  suit, 
tlraa  assumed  -the  dlrectioa  and  ccmtrol  €t 
the  sbolff^  future  action,  and  thwehy  be- 
came reepmulble  for  the  contlmiance  of  the 
wrongful  possession,  and  for  the  sale  and 
octtTWBl<m  of  flie  goods.  In  Goz  t.  Hall, 
18  Vt  181.  It  was  heU  that  the  owner  oC 
property  may  maintain  trespass  against  an 
officer  and  a  second  attaching  creditor  joint- 
ly, and  tiliat  the  prertous  attadunent  did 
not  BO  far  divest  plaintiff  of  bis  possession 
that  he  conld  not  maintain  trsq^ss.  If  such 
prvrlom  atta^ment  waa  unlawful.  In 
Boot  v.  Chandler,  10  Wend.  lU,  the  creditors 
ot  one  Bice^  ot  whom  CSiandler  waa  one,  bad 
a  consoltatloa  of  a  few  hours  after  the  first 
levy  was  made,  and  directed  the  cosistable 
to  detain  ttie  propoty.  In  >ueh  case  all  be- 
canae  original  and  Joint  trevaasers.  Ja 
Walker  v.  WaaOacUat,  (Neb.)  fiO  N.  W.  44S, 
Wonderilck.  the  cmntable,  aelaed  the  plain- 
tiff's property*  under  two  writs  of  attadh 
ment,  issued  slnmltaneovBly  against  one  B. 
T.  Walker.  The  salt  waa  brong^t  against 
the  ofllcw  and  the  attatiUng  credltws  jcdntly, 
and  the  questloci  arose  upon  denurrw  to 
plaintiff's  petttlQa,  dnd  It  was  held  that  aH 
ven  icint  wrongdocn.  Dt  Boberta  Safe- 
Depodt  G0.»  128  N.  y.  er,  25  N.  D.  294,  the 
aoUtrn  waa  toe  the  alleged  negligence  of  de- 
fendant, a  bailee  for  hlre^  in  surrendering 
ber  propertj  to  a  third  party,  on  a  search 
warrant.  Itson^ttodetoidupontliegronad 
ttta^  after  the  pn^erty  had  been  so  seised,  it 
was  levied  uptm  attachmoita  against  the 
plaintiff.  All  tbe  attadunent  suits  against 
hw  had  been  discontinued,  exe^t  one,  and, 
as  to  that,  she  offered  to  show  that  it  waa 
fraudulent  It  was  held  that  such  a  defense 
could  not  avail. 

The  principal  case  nUed  on  la  Watmough 
T.  Frauds,  7  Pa.  St  206.  In  that  case 
the  goods  were  levied  and  sdd  by  virtue 
of  two  writs  of  fl.  fa.,  of  which  the  de- 
fendant Francis'  was  one,  but  waa  subse. 
quent  to  another.  Frauds  had  given  a  btrnd 
of  Indemnity.   The  property  sold  reoUaed 


sufficient  only  to  pay  tbe  prior  csecutloB, 
so  that  Frauds  received  no  benefit  from  Ids 
levy  and  sale.  He  waa  hdd  Hable  upon  hia 
bond.  Much  stress  is  laid,  in  the  (pinion, 
upon  the  fact  that  the  goods  were  sacrificed 
at  the  sale,  and  that  It  waa  Frands*  own 
fault  Oat  be  recdved  nothing  In  payment  of 
bis  debt  toe  it  waa  his  duty,  as  wdl  as  in- 
terest to  see  that  the  goods  Iwoa^t  a  fair 
price.  Both  writs  were  in  tbe  hands  of  the 
sheriff,  and  be  was  about  to  proceed  to  edi 
on  them,  when  he  waa  notified  that  the  goods 
did  not  t>dcnig  to  flie  ddltendant  In  the  execu- 
tUm.  He  refused  to  ivooeed  without  a  bond. 
Frauds  gave  one,  and  the  sheriff  proceeded 
to  sell  at  the  Instance  of  Francis.  Wb  UabU- 
ity  was  hdd  to  torn  upon  the  intention  ot 
the  parties  to  the  bond.  The  court  said: 
"What  then,  waa  the  meaning  of  the  pertlen 
to  thia  cmttract?  To  my  mind  It  is  clear» 
when  we  consider  all  the  attending  dream- 
stances,  that  one  had  tbe  right  to  ask,  and 
the  other  was  bonnd  to  concede,  that  by 
the  word  'execute'  the  writ  waa  meant  lery- 
Ing  and  selling  the  goods,  paying  the  pro- 
oeeda  according  to  law,  tIs.  hito  cxnrt,  or 
to  the  first  ezecatlOD  creditor,  and  applying 
tbm  sarphis,  if  any.  to  tbe  payment  of  toe 
plalntiirs  debt  lAese  duties  the  sheriff 
perftmned  to  the  letter,  la  nothing  has  he 
Called.  He  levied  on  the  plaintiff's  writ, 
add  on  his  writ  uid  jtaid  the  money  to  the 
persons  legally  entitled,  as  he  was  com- 
manded. It  Is  not  the  less  a  levy  and  sale, 
on  the  plaintiff's  writ  that  he  had  another 
writ  In  his  handa.  fbr,  as  we  have  seen,  he 
levies  and  sells  on  all  the  writs."  We  do  not 
wish  to  be  understood  aa  Indordng  the  rule 
of  ttiat  case,  but  tt  If  nunecessary  to  dissent 
ftom  1^  In  this  case,  mt  accoont  of  tiie  dlf- 
ferenoe  in  the  fkets,  which  have,  perhaps^ 
already  hem  suflidenlly  pdnted  oat  Plaln- 
tUh,  In  the  presrat  caae,  did  not  sdl  under 
me  writ  for  tbe  b«eflt  of  the  othor,  bat 
add  under  each  separateiy.  The  entire  con- 
duct of  plaintiffs,  itn.  Showman,  Tufts  tc 
Oo..  and  of  Maxwell  ft  Oo.  diowed  Hat  Max- 
wall  &  Oo.'s  claim  was  considered  as  entirely 
distinct  and  separate  from  that  of  Tufts  ft 
Oo.  No  Buch  Intention  aa  existed  In  that 
ease  can  be  gathered  from  the  facts  of  this. 
We  think  It  dear  that  these  auttioritles  are 
Inapplicable  to  the  present  case,  and  do  ncrt 
control  it  Tbe  ccmverstim  lay  plalntlflb  be- 
came omnplete  upon  Mrs.  Showman's  demand 
upon  them,  and  die  had  Inought  her  suit 
for  such  conversion  four  months  before  the 
levy  of  Maxwdl  ft  Oo.  That  suit  was  deter- 
mined by  the  facts,  as  they  then  existed,  mi- 
affected  by  the  subsequoit  levy.  It  follows 
that  Maxwell  ft  Go.  were  liable  <mly  tor  the 
value  of  the  gooda  sold  under  thdr  cscecution. 
The  <mly  evidence  of  value  was  the  amount 
realized  upon  the  sole.  '  Ji^gment  must  there- 
fbre  be  affirmed.  The  other  Justices  concur- 
red. 
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BISSELL  T.  HKA.TH. 
(Sapreme  Oourt  of  Midiigaa.   Jan.  26,  18M.) 

COBFOBATIONS  —  DOUBLB    LlABIUTT    OF  StOOK- 
BOU>XBa— TlTLtf  OW  LiAira  — BiJiK  aECElTBBS— 

JvmcxAL  PoirxBB  —  AixowAXoi  or  Claimb  — 
iHTAJitixQ  Obligation  ov  Cohtuots— AiiBin)- 
TSO  Chabter. 

1.  On«  to  whom  a  certificate  of  stock  In'  a 
■tate'lNUkk  la  IsBaed,  and  who  mMHTe«  divIdendB 
th««on  for  aeTeral  years,  caDnot  escape  the 
double  llal^ity  imposed  on  stockholdera  dj  the 
banking  act  of  1^7,  §  46,  on  the  groand  that 
he  was  not  an  original  snbacrlber  to  '&e  stock, 
and  that  no  formal  transfer  from  aucfa  a  Bub> 
■criber  to  him  appears  on  the  bank  books. 

2.  A.  stockholder  in  a  hank,  who  has  re- 
ceived dividends  for  years,  cannot,  after  the 
bank  has  become  Insolvent  and  gone  Into  a 
reeeivw'B  hands,  repudiate  his  doutue  Uabilitr  to 
creditors  imposed  by  the  banking  act  of  1887, 
I  46,  on  the  ground  tiiat  he  was  induced  to  be- 
OMDe  a  stockholder  by  the  fraud  oi  the  officers 
of  the  bank. 

3.  The  banking  act  of  18S7,  entitled  "An  act 
to  revise  the  laws  authorizing  the  business  of 
hanking,  and  to  establidi  a  banking  deoartmmt 
for  the  snpervisim  of  sudi  bnsliMaa,''  though 
capable  of  bang  subdivided,  aad  enacted  into 
several  laws,  has  but  tme  genecal  object,  and 
does  not  violate  Const,  art  4,  B  20,  whic^  pro- 
vides that  no  law  shall  embrace  more  than  one 
object,  which  shall  be  expressed  in  its  title. 

4.  The  banking  act  of  1887,  (  57.  which 
empowers  the  receive  of  an  Insolvent  bank  to 
allow  or  reject  claims  presented  against  the 
bank,  subject  to  review  by  the  court  appoint- 
ing him,  does  not  clothe  him  with  judicial  pow- 
ers. In  violation  of  Const  art  6,  {  1,  vesting 
snch  powers  In  spedfled  courts. 

D.  Under  the  power  reserved  to  the  legis- 
lature by  Const  art  IS,  S  L  of  aaiending,  atter- 
ing,  or  repealing  all  laws  r^ating  to  the  forma- 
tion of  corporations,  the  legislature  may  impose 
on  stockholders  of  existing  corporations  a  lia- 
Ulity  to  creditors  in  donUe  the  amoont  of  their 
stock,  and  such  l^slatkMi  is  not  Invalid  as  im- 
pairing a  pre-existing  contract  between  the 
stockboMers  and  the  corporation. 

6.  The  banking  act  of  1887,  I  66,  whklt  re- 
quires the  receiver  of  an  insolvent  tiank  to  give 
12  we^s*  notice  by  publication  for  presentation 
of  claims  by  creditors,  is  for  their  ben^t,  and 
does  not  prevent  the  receiver  from  passing  on  a 
claim  presented  to  Urn  on  a  briefer  notice. 

Brror  to  drcnlt  court,  Oalfland  county;  Jo- 
seph B.  Moore,  Judge. 

Action  by  Edward  J.  Blssdl,  receiver  of 
tbe  HUford  State  Bank,  against  Ii^rands 
Heath,  to  oifwce  the  additional  UablUty  of 
defendant  as  a  Bto<^holdeT  in  the  hank. 
'Hiere  was  a  judgment  tot  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Atkinson  &  Carpenter,  for  aM>dlant  Bd- 
ward  J.  Blasell,  In  pro^  per. 

MONTGOMKRY,  J.  Tba  Kllford  State 
Bank  was  organiaad  October  21,  1886,  and 
continued  In  business  until  the  lotb  of  Sep- 
tember, 1801,  at  which  date  a  bill  was  filed, 
under  the  general  banking  law  of  the  state, 
(Act  No.  205,  Laws  18S7,)  to  wind  up  the 
affairs  of  the  corporation.  Plaintiff  was  ap- 
pointed receiver  under  said  act  Claims 
were  filed  with,  and  apiwoved  by,  bim,  ag- 
gregating 9104,287  due  depositors,  and  f4,- 
801.75  due  other  creditors,  besides  certain 
contlBfent  UaUllllea.   Defendant  was  char- 


ged with  liability  as  a  stockholder  under  tbe 
provisions  of  section  46  of  the  act  of  1887 
which  provides  that  "the  stockholders  of 
every  bank  shall  be  Individually  liable,  equal- 
ly and  ratably,  and  not  one  for  another,  for 
the  benefit  of  deposltOTs  in  said  bonk  to  the 
amount  of  tbeir  stock  at  the  par  value  there- 
of, In  addlticm  to  the  said  stock.  *  *  * 
Su<A  liability  may  be  enforced  In  a  suit  at 
law  or  in  equity  by  any  such  bank  In  process 
of  liquidation,  or  by  any  receiver,  or  other 
officer  sBCceedlng  to  tbe  legal  rights  of  said 
bank." 

1.  It  Is  claimed  by  appellant  that  defend- 
ant was  not  a  stodtholder.  It  appears  by 
tbe  record  that,  about  the  time  the  bank  was 
organised,  the  defendant  negotiated  with  one 
6<doa  H.  WUhelm,  who  became  cashier  of 
the  bank,  for  tbe  purchase  of  stock.  It  ap- 
X>eared  by  the  stock  ledger  that  under  date- 
of  January  3,  1867,  there  was  issued  to  de- 
fendant a  oerU^cate  of  stock,  the  stock  ledg- 
er stating  that  the  stock  was  transferred 
from  subscription  of  6.  H.  W.  It  further  ap- 
pears that  a  certificate  was  in  fact  Issued  to 
the  defendant,  and  that  he  received  dividends, 
for  several  years.  It  la  urged  that  the  only 
way  In  which  defendant  not  being  an  wlg- 
Inal  subscriber  to  the  capital  stock,  could  be- 
come a  stockholder,  was  by  securing  a  trans- 
fer of  some  of  tbe  stodc  subscribed  for  by 
others,  and  that  no  formal  transfer  appeora- 
upon  the  bank  books,  and  hence  that  he  nev- 
er legally  became  a  stockholder.  The  an- 
swer to  this  Is  that  the  evidence  of  the  trans- 
fer was  Bufflcioit  to  satisfy  the  corporators. 
The  stock  was  in  fact  Issued,  and  the  books 
of  the  company  showed  It  suffiglently.  Bank 
V.  WarT«l.  62  Mlcb.  S57,  18  N.  W.  366.  The^ 
corporation  was  bound  by  the  Issue  of  atfn±.. 
It  could  waive  the  formality  of  any  assign- 
ment by  8.  H.  W.,  and,  having  done  so,  could 
not  thereafter  deny  defendant's  rights  on  the 
grotmd  that  he  had  failed  to  produce  evldenee- 
of  an  assignment  from  an  original  subscriber 
to  the  capital  stock.    Mor.  Prlv.  Corp.  fi  844- 

2.  It  Is  next  contended  that  If  the  defend- 
ant ever  legale  assumed  the  relation  ot 
stockholdo',  he  was  induced  to  enter  Into 
the  contract  by  fraud.  I^e  state  bank  waa 
the  successor  in  buslnees  of  a  national  bank 
having  tbe  same  officers,  and  It  is  claimed,  in 
effect  that  the  evldoice  tends  to  show  that 
tbe  officers  unloaded  worthless  securities  be- 
longing to  the  national  bank  upon  the  new 
organ  Iza  tion,  and  reodved  stock  for  the 
same;  that  out  of  tbe  nominal  capital  stodc 
of  $50,000.  only  a  UtUe  mofe  than  «10,00» 
was  paid  in  in  cash;  that  it  was  represent- 
ed to  the  defMidant  at  the  time  he  became- 
a  stockholdo',  that  tbe  bank  was  a  paying  in- 
stltutl<m,  and  would  earn  semiannual  dln- 
deuds  of  4  per  cent,  and  that  as  a  matter 
of  fact,  the  acceptance  of  the  worthless  ae- 
cnrities  had  at  this  time  left  the  bank  wltb 
an  impaired  capital;  and  that  the  represen- 
tations made  to  defoidant  were  known  uy 
be  untmeL   It  Is  eonceded  by  impeUaaf  a 
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counsel  that  there  are  authorities  which 
maintain'  that  It  Is  not  open  to  a  stockholdo-, 
when  the  rights  of  creditors  hare  interr^ied, 
to  assert  the  dalm  that  be  was  induced 
fraud  to  become  a  stoclcholder;  but  It  is  in- 
sisted that  the  tme  rule  Is  that  asserted  hj 
Lord  Cairns  in  Smith's  Case.  2  Cb.  App.  604, 
^'tbat  It  is  one  of  the  rlslis  which  creditors 
are  liable  to  that  It  may  torn  out  that  some 
person  whose  name  appears  as  a  shareholder 
-on  the  list  has  a  riyht  to  hare  bis  name  tak- 
-en  from  the  list"  In  the  case  dted,  how- 
ever, the  action  was  taken  before  any  steps 
had  been  taken  to  wind  np  the  affairs  of  the 
corporation  under  the  winding-np  act  In 
Stone  T.  Bank,  8  O.  P.  DIt.  283,  it  was  held 
that  where  the  corporation  has  gone  Into  Ilq- 
oldatlon,  and  Is  proceeding,  under  the  wind- 
ing-up act,  to  make  calls  to  satisfy  clahns  of 
creditors,  It  Is  too  late  tor  one  who  has,  up 
to  that  time,  allowed  his  name  to  appear  as 
a  stockholder,  to  atoid  liability  on  the  ground 
that  his  mbscrtptlon  was  obtained  by  fraud. 
The  qnefltion  was  touched  upon  by  this  court 
in  Duffl^  T.  Wire  &  Iron  Works,  64  Mich. 
293,  81  N.  W.  310.  In  that  case,  plainUfT 
^d  been  Induced  to  become  a  stockholder  by 
fraud,  and,  on  discoTwy  of  the  fraud,  ten- 
iSered  back  the  sbarra  and  dividends  re- 
ceived, and  brought  an  action  against  the 
company  before  any  assignment  was  made 
for  the  benefit  of  creditors.  On  the  qoes- 
tlon  of  the  plaintiCTs  right  to  recorc,  under 
the  drcumstances,  the  court  was  evenly  di- 
vided, Justices  Cbampllu  and  Morse  being  of 
the  oplnl<»i  that  the  plalntUT  could  not  re- 
scind the  contract  after  the  rights  of  cred- 
itors had  Intervened,  even  though  no  st^ 
tiad  actually  been  takm  to  wind  up  the  af- 
fairs of  the  cori>oratl<Hi.  Juaticea  Campbell 
and  Sherwood  were  of  tbe  opposite  opinion. 
We  do  not  deem  it  necessary  to  dedde  which 
■of  the  two  opinions  we  would  follow  In  a 
case  presenUng  the  same  state  of  facta,  aa 
we  think  that,  even  under  the  doctrine  of 
Justice  Campbell's  opinion,  the  defendant  in 
this  case  cannot  be  relieved.  Justice  Camp- 
bell laya  stress  upon  the  fact  that,  under 
the  statute  relating  to  manufacturing  cor- 
tmratlops,  the  stockholders  are  not  pa*sonal- 
ty  liable  to  ccmtilbute  beyond  what  will  pay 
■up  for  their  stock,  and  that  credltora  could 
not  enforce  any  right  against  fuUy-pald 
stodL  But  such  Is  not  the  case  with  cor- 
{xnatlons  organized  under  the  banking  law. 
It  Is  apparent  that  Justice  Campbell  recog- 
nized the  doctdne  of  Stone  v.  Bank,  supra. 
We  think  the  defendant  In  this  case  cannot, 
after  having  p^mltted  the  depositors  of  the 
Ivink  to  rely  npan  his  apparent  ownership 
■of  this  stock,  and  after  having  received  divi- 
dends upon  the  stock  for  years,  which  he  has 
cot  tendered  back,  be  heard  now  to  repudi- 
ate his  liabUlty.  Mor.  Friv.  Corp.  |  840; 
Shuff  V.  Upton.  96  U.  a  665;  Cook,  Stocks 
■ft  S.  il  163,  164. 

8.  It  la  contended  that  Uie  general  banking 
act  of  1887  is  unconstitutional,  for  the  rea- 


sons (1)  that  the  title  Is  double;  <2)  It  at- 
tempts to  confer  upon  the  receiver  the  Judi- 
cial power  to  adjudicate  claims  to  be  paid 
in  the  course  of  liquidation;  (3)  that,  as  sp- 
piled  to  the  present  case.  It  Impairs  the  ob- 
ligation of  contracts  made  by  the  sharehold- 
er before  its  passage,  by  imposing  a  liability 
not  before  that  time  existing.  These  ques- 
titms  will  be  considered  in  the  order  adopted 
by  connseL 

First  The  titie  of  the  act  Is  "An  act  to 
revise  the  laws  authorlidoff  the  business  of 
banking  and  to  establish  a  banking  depart- 
ment for  the  supervlsiw  of  such  buainess." 
Is  the  titie  valid  under  article  4,  8  20,  of  the 
constitution,  which  provides  that  no  law  shall 
embrace  more  than  one  object.  wUch  shall 
be  expressed  in  its  titie?  It  is  suggested 
that  the  law  expresses  two  objects,  which 
might  re*y  well  be  the  subjects  of  separate 
acts.  It  may  be  tme,  of  any  comprehen- 
alre  statute,  that  it  might  be  subdlvldedt  and 
several  lam  in  pari  materia  enacted  tn  place 
of  one;  but  It  does  not  ft^ow  that  an  act 
which  has  but  one  general  object  Is  In  con- 
flict with  the  constitutional  provision.  As 
is  stated  In  Cooley's  Constitutional  Llmlta- 
tions,  (page  176:)  "There  has  been  a  gen- 
eral disposition  to  construe  the  provision  lib- 
erally, rather  than  to  embarrass  legislation 
by  a  construction  whose  strictness  la  unnec- 
essary to  the  accomplishment  of  the  lawful 
purposes  for  which  it  was  adopted."  This 
court  has  frequently  expressed  similar  views. 
See  Petals  v.  Mahaney,  18  Mich.  481;  Kurta 
V.  People.  33  Mich.  279;  Attorney  General 
V.  Amos,  60  Mich.  372,  27  N.  W.  571;  War- 
die  T.  Cummings,  86  Mich.  395,  49  N.  W.  212, 
538.  Davis  v.  Woolnough,  9  Iowa,  104,  is  dl- 
rectiy  in  point,  and  aoatalna  the  mltng  of 
the  circuit  Judge. 

Second.  Section  67  of  the  banking  act  pro- 
vides that  the  receiver  shall  from  time  to 
time  make  ratable  dividends  of  the  money 
realized  or  collected  by  him  on  all  such 
claims  aa  may  have  been  proved  to  bis  aatia- 
faction,  or  adjudicated  In  a  court  of  compe- 
tent Jurisdiction.  This  provision,  it  is  said, 
empowers  the  receiver  to  adjudicate  claims, 
and  gives  his  adjudication  the  force  of  a  jn- 
dlclal  decision;  and  It  Is  urged  that  It  Is 
therefore  In  conflict  with  the  provisions  of 
section  1,  art.  C  of  the  constitution,  which 
reads:  "The  Judicial  power  Is  vested  in  one 
supreme  court,  in  circuit  courts,  in  probate 
courts  and  in  Justices  of  the  peace."  This 
provision  was  constraed  by  this  court  in 
Shurbun  v.  Hooper,  40  Bflch.  603,  and  Street- 
er  V.  Paton,  7  Mich.  347.  In  Streets  v. 
Paton  it  was  saia:  "By  'courts,'  as  the  word 
Is  used  in  the  constitution,  we  undcarstand 
permanent  organisations  for  the  administra- 
tion of  justice,  and  not  those  special  tri- 
bunals provided  for  by  law,  that  are  occn- 
aionally  called  Into  existence  by  particular 
exlgen(Hes,  and  that  cease  to  exist  with  such 
exigencies."  In  Shurbun  v.  Hooper  it  was 
held  that  the  statute  inroridiiig  for  MJvdlca- 
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r  claims  against  the  estate  of  a  de- 

peraon  before  commlBsionera  was  not 
Olct  with  this  proTlslon.   Such  a  stat- 

not  to  be  distinguished  In  principle 
he  one  under  conBlderatlon.  If  a  spe- 
Ibunal  may  be  created  to  determine 

against  the  estate  of  a  deceased  In- 
al,  why  may  not  such  a  tribunal  be 
i  to  determine  claims  against  a  de- 
eorporatlon,  subject,  as  the  power  con- 

by  the  statute  doubtless  is,  to  a  re- 
ty  the  court  making  the  appointment? 
nderwood  v.  McDufCee,  IB  Mich.  3S1; 
dy  V.  OlbsoQ,  8  Wall.  490;  Young  t. 

49  Fed.  854;  Citizens'  Sav.  Bank 
ham,  drcnlt  Judge,  (Midi.)  67  N.  W. 

d.  It  is  contended  that  the  proTislons 
act  of  1887  creating  the  liability  of 
olders  is,  so  far  as  It  attempts  to  fix 
ability  upon  existing  corporations,  un- 
mtlonal,  for  the  reason  that  It  impairs 
existing  contract  between  the  stoc^- 
and  the  corporation.  In  this  connec- 
ts asserted  that  the  amendment  to  the 
ig  law  adopted  by  the  legislature  (at 
a  InoperatiTe,  for  the  reason  that  it 
tot  ratified  by  a  vote  of  the  people. 
D  2  of  article  IS  provided  that  no  gen- 
anking  law  shall  have  ettect  until  the 
shall,  aftw  Its  passage,  be  submitted 
'^ote  of  the  electors  of  the  state.  We 
t  unnecessary  to  determine  whether 
roTlsion  of  the  constitution  applies  to 
tmenta  to  general  banking  laws,  as  we 
that.  If  it  be  assumed  that  the  attempt 
ate  a  personal  liability  on  the  part  of 
olders  by  the  act  of  1871  was  Inef- 
1,  still  the  provisions  of  the  act  of 
fixing  the  personal  liability  of  stock- 
8  in  existing  banks,  must  be  upheld. 
>n8tltntlon  (article  15,  i  1)  provides,  in 
that  all  laws  passed  providing  for  the 
tion  of  corporations  under  general 
nay  be  amended,  altered,  or  repealed, 
this  reservation  of  power  It  is  not  an 
ranted  or  unconstitutional  invasion  of 
e  rights  to  provide  by  subsequent  leg- 
Q  that,  as  to  ftiture  contracts  of  the 
atlon,  the  stockhold^  shall  be  snb- 
>  a  further  liability.  Instances  of  leg- 
n  of  this  character  are  not  rare,  and 
estioQ  herein  Involved  has  been  passed 
>y  numerous  courts  of  last  resort  The 
g  case  is  In  re  Oliver  Lee  Bank,  re- 
:  In  21  N.  Y.  9.  In  that  case  It  was 
;tly  held  that,  under  such  a  reserved 
to  alter  or  amend,  the  legislature 
provide  that  the  stockholder  should, 
Future  debts  contracted  by  the  corpora- 
become  liable  to  the  amount  of  his 

I  stodE,  In  addition  to  bis  paid  sub- 
on.    Mr.  Justice  Denlo,  speaking  for 

II  court,  disposed  of  the  contention  of 
lont  as  follows:  "It  is  said  that  the 
■atlon  could  not,  by  any  act  or  omls- 
f  Its  own.  Implicate  its  stockholders  In 
lUty  which  they  had  not  consented  to 


assume,  and  which,  on  the  contrary,  they  de- 
clared they  would  not  Incur.  But  they  vol- 
untarily consented  to  become  stockholders 
upon  the  condition  held  out  by  the  general 
banking  law.  One  of  these  conditions  was 
that  the  legislature  might  amend  or  alter 
the  act,  and  In  that  way  change  and  modify 
the  constitution  of  the  corporation.  A 
change  under  tills  reservation  might  render 
their  Inr^itment  more  or  less  profitable,  and 
their  position  more  or  less  hazardous.  What- 
ever peril  is  entailed  they  consented  to  as- 
sume." This  case  was  affirmed  on  appeal 
to  the  supreme  court  of  the  United  States, 
and  Is  reported  under  the  title  of  Sherman 
V.  Smith,  1  Black,  887.  In  Stanley  v.  Stan- 
ley, 26  Me.  196,  the  act  creating  the  corpora- 
tion was  passed  In  1838.  A  statute  passed 
In  1837.  making  the  stockholders  personally 
liable  for  the  debts  ot  the  corporation  there- 
after contracted,  was  held  valid.  In  Gard- 
ner V.  Insurance  Oo.,  9  R.  I.  194,  the  ques- 
tion waa  dlstlnctiy  raised,  and  the  court 
reached  the  same  oonchwlon  as  that  stated 
In  the  Oliver  Lee  Bank  Case.  The  court  say: 
"The  legislature  have  reserved  the  power  at 
any  time  to  alter  or  repeal  the  charter,  or 
any  of  Its  provisions.  The  corporators  ac- 
cepted this  provision,  and  agreed  that  its 
provisions  might  be  changed;  and  every 
purchaser  of  stock  In  the  company  has  as- 
sented to  these  terms,  and  has  agreed  to 
hold  his  shares  subject  to  this  liability  to 
change."  In  Geaj  v.  OofOn,  9  Cush.  192,  in 
considering  the  effect  of  an  act  passed  sub- 
sequent to  the  formation  of  a  corporation, 
Chief  Justice  Shaw,  at  page  200,  said:  "This 
act  was  general  In  its  nature,  extended  to 
membm  of  all  corporations,  providing  to 
what  extent  they  should  be  liable  to  the 
claims  of  creditors,  and  all  persons  dealing 
with  and  becoming  creditors  of  any  corpora- 
tion. It  was  future  and  prospective  in  its 
operation,  regulating  the  rights  of  debtor 
and  creditor  as  they  should  afterwards  arise, 
expressly  securing  any  right  acquired  by 
any  person  against  a  holder  of  stock  in  any 
corporation  by  force  of  existing  laws.  It 
had  no  tendency  to  Impair,  or  In  any  way 
affect  or  modify,  any  power,  privilege,  or 
Immunity  pertaining  to  the  franchise  of  any 
corporation,  and  therefore  seems  to  be  with- 
in the  just  limits  of  legislative  power."  The 
case  of  Ireland  v.  Turnpike  Co.,  19  Ohio  St. 
869,  is  dted  by  counsel  as  asserting  a  con- 
trary doctrine.  We  do  not  find,  from  an  ex- 
amination of  that  case,  that  the  effect  of  a 
reservation  of  the  power  to  alter,  amend,  or 
repeal  a  charter  was  considered.  It  Is  con- 
tended that  Detroit  v.  Detroit  &  H.  P.  R. 
Co.,  43  Mich.  140,  6  N.  W.  275,  is  Inconsist- 
ent with  the  plaintiff's  contention,  and  with 
the  case  above  referred  to.  We  do  not  so 
construe  the  opinion  of  Mr.  Justice  Cooley  In 
that  case.  That  case  Involved  the  question 
of  whether  vested  property  rights  might  be 
token  from  the  corporation  without  condem- 
nation by  virtue  of  the  reserved  power  to 
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alter  or  aiBend.  The  gneattsn,  m  here  pre- 
■ented,  relates  to  the  powtr  to  mffect,  by 
amendatory  legtfilatloD,  the  rtshte  «na  Uabll- 
Itlee  «f  oorpiMatloiis  and  sfeoekhoAden  w  to 
future  ood tracts  and  iindectaklaK>- 

•4.  It  la  claimed  ttet  tiie  italstlff  has  nst 
■hown  himself  entitled  to  reoDf>er,  <or  the 
reasons  that  there  was  so  pn^er  «flowance 
«f  Uk  claims  hy  the  reeelrer;  Aai  the  no- 
tice required  to  be  given  -under  section  66, 
calling  upon  creditws  to  prove  tbetr  -claims, 
was  irregular  and  liiiiaflli  li  iil.  and  tihat, 
ttaereCore.  the  reoelnr  bad  ne  jnrisdieUoa 
to  pass  upon  the  claima.  Tfata  oocteatloQ 
can  only  be  aoond  If  It  be  held  that  tlie  ie> 
ceiver  can  hear  no  ofadms  mtHl  after  the 
expiration  of  the  full  12  ^eafcs  from  the 
time  of  tlie  flcat  appUcatlon.  We  do  mat 
think  the  section  hi  qaeetlon  la  •open  to  ttfls 
Interpretation.  It  was  not  Ittteaded  to  poe^ 
pone  action  for  thia  time.  On  tin  coKitruy, 
the  proTlslon  aa  to  notice  to  lor  (be  benefit 
of  the  creditorH,  and  where,  aa  In  this  case, 
a  snffldent  number  of  them  act  upon  brief 
notice  to  show  a  liability  upon  the  put  at 
defeodaat  Cor  the  full  amount  of  bli  stodk, 
he  can  safely  truat  the  equity  coarta  to  pro- 
tect cradltora  of  the  bank.  We  hare  oontid- 
ered  all  the  points  relied  vpan,  and  find  no 
wror  in  the  record.  The  judgment  wlU  he 
affirmed,  with  eoeta.  The  otber  jnsttoea  oon- 
emrad. 


VXFORD  T.  GncrON  et  d. 
(Supreme  Court  of  lowm.  Jan.  31,  UMO 

W aoxomxi  Arrjummae— Aornaa,  ako  Brnmu- 
RT  Damaqbs— Attobkit^s  Ftis— Mi  uca— Pab- 
TiB»— Bxcarnoin  -^Hbw  Tmati. — Cdkoiatite 
Etimxcs. 

1.  b  an  action  for  wrsngftd  attachment, 
4cfeadant*s  answer  admitted  the  attachnait 
proaeedias,  the  issaaaoe  of  the  attachment,  and 
an  adTorao  deeUon  on  appeaL  Held,  that  evi- 
dence of  actual  damage  waa  admiaaible  with- 
out introducing  the  reewd  aiii  papsca  la  Ow  at- 
tachment proceediag. 

2.  Brfdenoe  of  attorney's  fees,  as  '^mtsfif 
for  wrongful  attachment,  was  pn^i^  limited 
to  fees  for  defendlag  against  the  writ  of  attadi- 
meat 

3.  ETldenee  that  the  attacUag  cre«ter.  aft- 
er the  trial  of  the  attachmeat  suit,  went  to  the 
field  ot  plaintiff,  threatened  to  proseente  him  If 
be  "did  not  step  dincklB|b"  Maimed  the  com  un- 
der the  attaehmeaL  ana  took  a  aait  tberBoC 
was  admlsslhle  to  uow  whether  ua  motlTe  ia 
attaching  was  malicious. 

4.  where  the  attachment  procoecGng  waa 
anwarranted,  and  resorted  to  more  as  a  meaas 
«(  oppresdon  or  extortion  than  to  prssmie  legal 
rights,  a  Terdlct  of  (200  as  exemplary  dam- 
age Is  not  excessire,  though  the  actual  dam- 
ages are  asseBsed  at  $60  only. 

5.  A  hoaband,  as  agent  of  his  wifle,  leased 
her  land,  and,  with  her  knowledge,  made  her 
his  coplaintlff  in  an  attachment  suit  against  the 
tenant  for  her  rental  part  of  the  crops,  prose- 
entlDg  the  salt  for  their  Joint  benefit  Held, 
that  the  wife  waa  joiatly  liable  for  tlie  wrong- 
ful  acta  of  the  husband  in  canying  forwaM 
dke  prosecution, 

6.  A  new  trial  will  not  be  granted  for 
■awly-disGOvmd  stvideBoe  which  la  camalatlTa. 


Ap|>eal  from  district  court,  Harrison  conn- 
ty;  Q.  W.  Wakefield.  Judge. 

Action  for  the  wrongful  suln;  cmt  of  ui 
attachment  Judgment  for  the  plalntllt 
aad  tbe  deiendanti  appealed. 

F.  M.  Dance  and  Chas.  Mackensle,  for  ap- 
pellaata. 

GRANGER,  O.  J.  1.  The  attoctameot,  for 
tbe  wrongful  anlng  oat  nt  which  this  actloa 
ts  brought,  Issued  in  a  proceeding  before  a 
Justice  of  the  i>eace,  and  tbe  damages  in  tbis 
■olt  a»  laid  (1)  for  eipensee  and  loss  of 
flme  in  defeikujug  against  tbe  attachment, 
(2)  for  corn  taken  and  destroyed,  and  for 
exemplary  damages.  The  Jury  made  a  ape- 
efai  finding  under  each  claim  for  damage, 
and  gave  for  the  fitat  $25,  for  the  Mcond 
$S5,  and  for  the  tUrJ  ^aoQ.  Willi  a  general 
▼srdlct  for  $280. 

£.  It  la  eaid  ibat  tbere  was  no  basis  f<x- 
tbe  proofli  as  to  actual  damages,  becaoae  the 
recorda  aid  papers  were  not  put  In  eridenoe 
to  ahow  the  attaefament  proceedings,  and 
th^  were  the  only  competent  evidence  In 
the  first  instanoe.  Buch  proofs  were  not 
necoasary,  for  the  reason  that  tbe  answer 
admitted  such  proceedings,  and  the  issuing 
of  tbe  attachment  It  la  further  admitted 
tbat  tbe  suit  was  appealed  to  the  diatrict 
coort,  and  tbere  ^'decided  against  tbe  plaln- 
ttff  In  tbat  mttt"  In  tbe  same  connection 
tt  fm  urged  ttmt  tbe  testimony  aa  to  attor- 
ney's feea  wsa  cnmieaaBly  admitted,  aa  eucb 
fees  were.  In  part,  Dor  defending  the  claim 
aa  well  as  resisting  the  attachmeat  We 
tbiak  appeDanta  are  mistaken  in  that  rlew. 
Certainly  tbe  eoort'a  tastmctlona  limited 
miA  tecoTcry  to  deffeadlng  "against  the 
writ,"  and  we  bare  looked  to  tbe  evidence, 
and  find  the  same  rule  applied  tbere  la  the 
adndaaioa  of  teatimeny. 

S.  After  tbe  trial  before  the  justice  in  the 
attaduaent  sidt,  detaidanla  In  this  suit 
want  to  tbe  fl^  of  tbe  plaintiff,  and  it  ia 
erldenee  tbat  tli^  made  threato  of  praae- 
eatloa  against  plaintiff  If  he  "did  not  quit 
staackbig,**  and  claimed  tbe  prop«ty  nndtf 
tbe  nttaclunent,  and  took  at  least  part  of  Ibe 
earn.  Smch  evideoee  was  prop&,  as  abow- 
lag  wbat  was  done,  and  the  motive  tn  tak- 
ing tbe  attaefament,— whether  m^Mota  or 
otberwtoe.'  It  is  urged  that,  In  the  abamco 
of  a  Ibreat  of  pbyalcal  violence,  or  some 
'Hrvert  act,"  plaintiff  ahonld  have  maintained 
Ua  poaaesalon,  and  tbat  the  mere  atatements 
of  Girton  that  he  would  take  the  com  by 
virtue  of  the  attachment  would  give  no  right 
of  action.  That  is  true.  Hie  action  la  not 
for  what  waa  said,  but  Cor  what  was  done, 
—for  the  trespass  in  taking  and  Injarin^  the 
com  ^frrongfully.  We  are  not  prepared  to 
say  that  an  action  wilt  not  He  fw  lnjm*y  to 
property  merely  because  ptiyalcal  force 
would  have  prevented  tbe  injury. 

4.  There  are  complaints  aa  to  aome  of  tbe 
taMtmctionB  given  by  the  court,  bnt  tbe  rec- 
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Ul  not  perinlt  ns  to  conaldeE  them. 
Qly  «cceptl(HU  taken  to  the  liutnic- 
ire  embodied  la  a  motkm  for  a  new 
D  wards  as  ftdlows:  "The  oourt  erred 
ng  the  aeoond,  ttiird,  firarth,  and  fifth 
itiona  to  the  Jury."  It  may  bo  doobt* 
ether  such  wor^  amount  to  an 
u  They  are  ntanr  the  langnace  for 
ng  «Tor.  Bat  If  we  aaaume  the  ia- 
I  to  hare  them  aerre  as  an  ezc^tioa, 
iia  treat  tiiem*  there  Is  stUl  a  failure 
ply  with  the  requirements  of  the  law 
the  ezceptUms  are  taken  In  a  motion 
Dew  trhd.  The  right  to  presonre  ex- 
ts  In  a  motion  for  a  new  trial  la  glTW 
e,  I  2788^  and  It  proTldea  In  aneh  casea 
the  exceptions  shall  specify  the  part 
charge  or  InBtrncttsns  objected  to  and 
nnd  ot  the  objection."  No  groiuid  of 
on  la  vedfled  In  this  motion.  Jm 
K»  T.  Bidlw^  Co,  70  Iowa,  003^  83 

228,  an  ezceptloa  In  a  motion  for  a 
la!  was  In  these  words:  "The  ooort 
In  giring  the  fourth  tutructUm  In 
Ad  manner  It  did,  without  more^  aa  It 
tradlctory  and  misleading,  ai^  does 
:presa  the  full  reqolraneuts  at  tte 

It  la  held  that  the  exception  waa  toe 
1,  and  that  the  correctneaa  of  the  In- 
on  coald  not  be  considered.  Bee,  also, 
.  Olbba.  43  Iowa.  880. 
te  Jury  assessed  the  exemplary  dajo- 
t  1200.  The  award  waa  made  under 
tructlon  that  such  damages  were  to 
iwed  where  the  Injury  complained  of 
Inflicted  willfully  and  maliciously," 
at  they  were  glTcn  "as  a  protection 

plaintiff,  and  aa  a  salutary  example 
BTs  to  deter  them  fA»n  oftendlag  in 
annor."  The  validltr  of  the  Instrac- 
I  not  In  qnestion,  and,  while  the 
t  of  exemplary  damages  seems  larger 
sing  the  actual  damages,  we  are  not 
ed  to  say,  In  view  ot  the  testimoay, 
:  to  enxBSlTe.  The  attachment  pro- 
l  seems  to  hare  been  unwarranted, 
t  It  seems  to  have  been  resorted  to 
ks  a  means  of  oppression  or  extortion 
or  the  preserratloii  of  legal  rights, 
le  d^endants  ate  M.  B.  and  G.  W. 
,  the  former  b^ng  the  wife  of  the  lat- 
n  the  district  court  there  was  a  mo- 

Btrlke  ont  all  the  erldence  as  to  dam- 

com,  so  for  aa  defendant  M.  E.  Gir- 
is  concerned.  The  ground  of  the  mo- 
I  that  In  the  trsnaactions  aa  to  the 
ndndlng  the  suing  out  of  the  attach- 
a  W.  Olrton  wsa  the  agent  for  bis 
ind  It  Is  not  alleged  that  she  did  the 

through  her  ag«it,  bnt  that  she  did 
onally.  The  petition  contains  no  arer^ 

as  to  any  of  the  acta  being  done  by 
mt,  but  both  were  plaintiffs  In  the 
ment  proceedings,  and  both  are  made 
lants  in  this  proceeding,  the  petition 
ig  the  wrongful  act  to  hare  been  done 
tese  defendants."   While  there  Is  evi- 

showing  thai  the  wife  owned  the 
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land  tented  to  the  plalntlfl,  and  owned  the 
rental  portloa  at  the  gnUn  tiwreon,  and  that 
the  hBsband  was  her  agent  In  tbe  act  of 
renting,  eMDraendng  tin  BOit»  and  In  fact 
gvBvaUy,  yet  ah*  knew  of  her  b^ng  Jitfned 
aa  party  idatatlff  la  the  attachment  suit,  and 
th^  tt  htiMB  prosecuted  fw  their  Jolirt 
taneftL  Under  auA  dreunataBces  Ae  la 
not  In  a  pssltloa  to  deny  a  Joint  liability  for 
acta  doBA  wnmgMOy  In  carrying  forward 
the  KwoaecatleB,  simply  because  her  coplain- 
tlff  wsa,  aa  between  them,  her  agent  The 
poslttaB  may  also  be  said  to  be  untenable 
OK  general  prindides. 

7.  Appdlants  asked  for  a  new  trial  on  the 
gromd  at  newly-dlaoomed  erldaicek  whlck 
was  tensed,  and  ivopo'Iy  so,  tm  the  new 
tsstlraoBr  was  bat  enmnlatlTe.  The  rcrdlet 
has  full  mnnrt  In  the  evidence,  and  otbw 
Important  Queattoos  are  disposed  of  In  these 
cenaldaratlona.   The  judgment  Is  affirmed. 


BUTNNELS  t.  SBGTH  et  aL 
(Supranw  Coort  of  Iowa.  Jan.  18,  18M.) 
FAamummr  AGCoomiJ!»~EsTOPPai.— Peaddo^ 

Lsm  CoKTVTAjrOS. 

1.  la  acttona  against  B.,  S.  and  othos,  aa 
members  of  an  InsolTent  nrm,  answers  were 
filed  b7  each  defendant,  denjinx  that  they  evor 
were  mwnbeni,  and  on  the  trial  of  two  of  the 
caais,  the  jorr,  in  answer  to  Bpedal  ioterroga- 
torlMh  foDiKl  that  all  tbe  dtfeadaati  except  S. 
were  members  of  tbe  firm,  and  that  he  was 
liable  for  firin  debts,  because  be  had  authorized 
th»  nse  oi  his  Bsms  to  giv«  It  credit.  Held, 
that  as  ^a  findings  were  not  on  aoj  lasne  pre- 
sented bj  the  pleadings,  and  as  tbe  judgments 
rendered  were  against  all  tbe  defendants,  with- 
out fixing  the  order  of  Qieir  Habllit;,  the  fact 
Hist  the  interrogatoriea  were  submitted  to  and 
auLiwered  by  tbe  Jories,  und^  an  agreement 
between  the  defendants,  did  not  estop  R-  from 
asldag  sn  aecoonting  as  between  himself  and 
8^  and  for  contribntum. 

2.  After  1h«  renditiia  of  such  jodgments, 
B.  and  S.  attempted  to  adjust  their  reactive 
obligatioDs,  and  at  that  time  it  appeared  that 
after  exhaustiDg  the  firm  real  estate,  Including 
sa  interest  which  &  held  therein,  the  nnUquP 
dsted  cUiuH  eouM  be  paid  with  S1,S00,  to  be 
contributed  by  R.,  If  S.  would  waire  hU  claim 
for  about  that  amonnt.  R.  paid  the  |1,&09 
fonnd  to  be  his  share,  but  8.,  mstead  of  waiv- 
Ing  bis  claim,  assigned  it  to  his  soui  Held  that, 
though  S.  owed  mon«r  to  bis  son,  tht  aaaigo- 
ment  should  be  treated  as  fraudulent  as  sgainst 
plaintiff. 

Appeal  from  district  court,  Montgomery 
county;  N.  W.  Macy,  Judge. 

Action  In  equity  for  an  accounting,  and  to 
compel  contribution  on  accoimt  of  partner- 
shlp  debts.  There  was  a  hearing  on  the  mer- 
its, and  a  decree  In  favor  of  plaintiff.  The 
defendants  appeal 

F.  If.  DaTla  and  a  B.  Blchards,  toe  appd- 
lants.  J.  M.  JnnUn.  fttr  appdle& 

ROBINSON,  J.  The  plaintMT  aUcees  that 
in  the  year  1884  a  coparljiershlp,  under  the 
name  ci  H.  N,  Kluknde  &  Co.,  waa  engaged 
In  d<^g  a  general  banking  business  In  the 
town  of  Billot;  In  ]iC(mtgom«y  county;  that 
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the  Srm  was  composed  of  H.  N.  Klnkade, 
W.  H.  Kiukade,  and  the  defendants  Sam- 
uel M.  Smith  and  O.  W.  Mercer;  that  In 
the  month  of  October  of  that  year  the  firm 
became  insolvent,  and  failed  In  business; 
that,  after  the  failure,  plaintiff  and  the  per^ 
SODS  named  aa  copaiiuers  became  Involved 
in  litigation  with  the  creditors  of  the  firm, 
which  resulted  In  judgments  against  those 
pet-eons  and  the  plaintitf;  that  the  assets 
of  the  copartuershlp  were  exhausted  In  pay- 
ing the  Judgments,  and  that,  after  that  was 
done,  the  plaintiff  paid  a  large  amount  In 
excess  of  that  paid  by  defendant  Samuel 
M.  Smith  for  the  same  purpose;  that  some 
of  the  Judgments  are  lupaid;  and  that  debts 
of  the  tirm,  not  in  Judgment,  are  out- 
standing; and  that  the  Kinkades  and  Mercer 
are  insolvent.  The  plaintiff  asks  tar  a  com- 
plete settlement  of  the  affairs  of  the  firm  of 
H.  X.  Ivinkade  &  Co.;  that  the  liability  of 
plaintiff  and  Samuel  M.  Smith  on  account  of 
the  indebtedness  of  that  firm  be  ascertained 
and  fixed;  and  for  general  equitable  relief. 
The  plaintiff  also  alleges  that  Frank  M. 
Smith  claims  an  interest  in  the  subject-mat- 
ter of  the  action,  and  makes  him  a  party  de- 
fendant, for  the  purpose  of  baring  his  Inter- 
est determined.  The  defendant  Samuel  M. 
Smith  admits  that  the  firm  of  H.  N.  Klnkade 
&  Co.  was  doing  business  as  claimed,  but  In- 
sists that  lie  was  not  a  member  of  It  and 
that  the  persons  who  composed  It  were  plain- 
tlCf,  the  Kinkadee,  and  Mercer;  that,  while 
the  Orm  was  engaged  In  the  business  speci- 
fied, he  consented  that  It  might  use  his  name 
as  a  reference  only,  but  that  it  wrongfully 
published  his  name  as  a  director  of  the  bank. 
He  also  pleads  an  estopp^  and  a  settlement 
The  defendant  Mercer  admits  that  be  permit- 
ted himself  to  be  known  as  a  member  of  the 
firm,  and  pleads  a  settlement  with  plaintiff. 
The  defendant  Frank  M.  Smith  claims  to 
own,  as  the  assignee  of  Samuel  M.  Smith,  a 
certain  certificate  of  deposit  and  other  lia- 
bilities of  the  insolvent  firm,  which  amount 
to  nl^out  $1,500.  The  district  court  found  in 
favor  of  plaintiff,  and  fixed  the  amount  of 
his  recovery  of  defendant  Samuel  M.  Smith 
at  the  sum  of  92,600,  and  one-half  of  the 
costs.  The  plaintiff  was  required  to  pay  the 
amount  of  a  certain  Judgment  rendered  in 
favor  of  C.  F.  Clarke,  and  against  plaintiff, 
Samuel  M.  Smith,  and  others.  Samuel  M. 
Smith  was  "given  credit,  with  his  Interest 
in  what  is  known  as  the  'bank  real  estate' 
situated  in  the  town  of  Elliot  Iowa,"  which 
is  described  in  his  answer  as  "an  Interest  in" 
lot  12,  in  block  11,  of  the  town  named.  The 
district  court  further  adjudged  that  Frank 
M.  Smith  was  not  the  owner  of  the  liabilities 
of  the  bank  which  be  claims,  and  that  ne- 
ther be  nor  Samuel  M.  Smith  Is  entitled  to 
any  allowance t>n  account  of  them,  as  against 
plaintiff.  It  was  also  adjudged  that,  as  be- 
tween plaintiff  and  Samuel  M.  Smith,  the 
defendant  Mercer  was  not  liable  In  this  ac- 
UoD.  Although  nominally  a  party  to  the  ap- 


peal, Mercer  does  not  appear  to  have  any  i 
terest  In  It. 

1.  For  some  time  before  the  25th  day 
July,  38S4,  the  plaintiff,  who  Is  a  farm* 
resided  at  Hawthorne,  five  miles  west 
Red  Oak,  In  Montgomery  county.  He  w 
the  owner  of  S10,000  of  the  capital  stock 
the  Valley  National  Bank  of  Red  Oak.  ] 
N.  Moore  owned  a  portion  of  the  remaind 
of  the  stock,  and  be  and  Hiram  N.  KInkac 
under  the  name  of  H.  N.  Moore  &  Co.,  own< 
and  carried  on  a  banking  business  at  Ellb 
a  town  on  a  branch  railway  about  14  mil 
northeast  of  Red  Oak.  Warren  Klnkade. 
brother  of  Hiram,  was  cashier  of  the  Vail 
National  Bank.  On  the  day  last  named,  ; 
agreement  was  entered  Into  by  Moore,  H. 
Klnkade,  and  plaintiff,  by  which  the  latt 
was  to  acquire  the  ownership  of  the  bankii 
business  at  Elliot  which  had  been  carri 
on  by  H.  N.  Moore  &  Co.,  and  to  lot  12, 
block  11,  In  that  town,  and  was  to  troi 
fer  his  stock  in  the  Valley  National  Bank 
Moore  and  Klnkade.  The  stock  was  trai 
ferred  to  them  on  that  day,  and  a  deed  f 
the  lot  was  executed  by  them  to  plalnti 
There  Is  a  conflict  In  the  evidence  In  rega 
to  some  of  the  terms  of  the  agreement,  t 
original  having  be^  lost  The  plaintiff  I 
slsts  that  It  did  not  give  him  possession 
the  bank,  and  that  he  was  not  required 
take  possession  until  the  15th  day  of  the  nc 
September.  That  Is  denied  by  the  defer 
ants,  who  contend  tbftt  the  agreement  ga 
to  the  plaintiff  the  Immediate  possession 
the  bank.  It  Is  clearly  shown  that  the  bu 
nesa  of  the  bank  was  continued  In  the  nai 
of  H.  N.  Moore  &  Co.  nntll  the  8th  day 
August  aiid  that  from  that  time  until  t 
bank  closed  it  was  carried  on  In  the  name 
H.  N.  Klnkade  &  Go.  The  plaintiff  testlf 
that  he  never  took  possession  of  the  bai 
and  that,  becoming  satisfied  that  be  cot 
not  carry  it  on,  he  sold  it  to  H.  N.  Kinkai 
to  whom  he  executed  a  deed  for  the  lot 
the  7th  day  of  August  A  certificate  of  < 
posit  for  the  sum  of  9S,920,  purporting 
bare  been  Issued  by  H.  N.  Moore  &  C 
dated  August  7,  1884,  but  which  plalnl 
and  Moore  agree  In  saying  was  issued  wb 
the  agreement  of  sale  was  made,  was 
tained  by  plaintiff.  He  claims  that  it  n 
given  him  as  security,  to  be  surrendei 
when  he  took  possession  of  the  proper 
and  that  by  his  agreement  with  Klnkn 
for  the  sale  of  the  bank,  he  was  to  ret: 
it  aa  the  consideration  of  that  sale.  Mo< 
denies  that  it  was  Issued  by  virtue  of  a 
agreement  to  which  he  was  a  party.  Wt 
the  fact  In  regard  to  that  matter  Is  we  do  j 
find  it  necessary  to  determine.  At  the  tii 
the  transactions  we  have  described  occum 
the  defendant,  Sumnel  M.  Smith  resided 
Milford,  abont  nine  miles  east  of  Elliot,  a 
had  done  some  business  with  the  bank  of 
N.  Moore  &,  Co.  at  tbat  place.  He  and  pla 
tiff  were  not  personally  acquainted  w: 
each  other.  In  July  he  was  told  by  Klnka 
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that  idaintUt  esvected  to  haj  Mo(»«'s  inters 
est  In  tha  bonk  at  Elliot,  and  consented  to 
tbe  nse  of  Us  niune  by  tbe  new  bank  as  a 
referencAi  He  did  not  own  any  Interest  In 
tbe  bank,  but  afta  the  7tb  day  of  Angnst 
be  was  annonniwd  In  tbe  cards  and  othor  ad- 
TerUslng  medlnms  of  the  bank  as  a  director) 
and  in  like  manner  plaintiff  was  announced 
as  its  preaident.  Neither  plaintiff  nor  Smith 
authorized  the  use  thus  made  of  their  names, 
although  Smith  knew  of  such  use,  and  It  Is 
probable  that  plaintiff  did  also,  but  ndther 
of  tliem  made  any  public  denial  of  the  of- 
ficial character  so  given  them.  There  Is 
some  evidence  of  declarations  made  by 
plaintiff  aft«  the  7th  day  of  August  whldi 
Indicate  that  be  was  Interested  In  the  bank, 
but  some  of  the  alleged  declarations  axe  de- 
nied by  him,  and  others  can  be  explained  on 
tbe  theory  that  he  expected  to  pay  the  cer- 
tificate of  deposit  which  be  held.  A  careful 
examination  of  the  entire  record  leads  us  to 
conclude  that  he  was  not  Interested  in  the 
bank  aa  owner  after  that  date,  and  that 
he  and  Samuel  M.  Smith  stood  in  tlie  same 
ration  to  it;  hence  it  foUom  that,  unless 
plaintiff  is  estopped  to  dalm  ottaerwlse,  their 
'llabiU^  for  the  payment  oi  tbe  debts  of 
bank  Is  the  aam&  That  Is  practicftlly 
,led  in  the  argnmwt  of  connsirf  for  ap- 
pellants. 

2.  After  the  foUure,  In  October,  1^4,  aerer- 
al  actions  wwe  toought  by  different  creditors 
of  the  bank  against  tbe  Klnkades,  Samuel 
M.  Smith,  Uercer.  and  the  plaintiff  to  re- 
cover Tarlous  amounto  which  the  bonk  was 
owing.  The  petition  in  each  action  allured 
that  all  the  defendants  were  members  of 
the  firm  of  H.  N.  Klnkade  A  Co.,  and  that 
th^  were  severally  llabto  for  the  debts  of 
the  firm.  An  answer  was  filed  for  tbe  de- 
fendants Warren  H.  Klnkade,  Mo-cer,  8am- 
ud  U.  Smith,  wd  the  plaintiff  In  eaidi  case^ 
which  denied  that  th^  were,  or  ever  had 
been,  actual  membos  of  the  firm,  although  K 
appears  that  Samud  M.  Smith  had  not  author- 
ised such  answo*.  The  cases  were  tried  in 
January,  1885,  and  in  two  of  them  the  Jury 
found,  tai  anawv  to  special  Interrogatories, 
that  Warren  H.  Klnkade,  Blercer,  and  tbe 
plaintiff  were  actual  members  of  the  Arm, 
and  that  Samuel  M.  Smith  was  not,  but  that 
he  was  liable  in  the  action,  because  he  had 
authorised  the  use  of  his  name  to  give  <Tedit 
to  the  firm.  Xt  Is  claimed  by  appellants  that 
tbe  special  biterrogat(»1e8  were  submitted  to 
and  answered  by  Jm-les  pursuant  to  a 
verbal  agreement  made  between  the  plaintiff 
and  othora,  and  that,  by  reason  of  the  agree- 
ment and  special  findings,  idalntlff  Is  es- 
topped to  ask  an  accounting  aa  betwem  him- 
self and  &imuel  M.  Smith.  Tlie  answer  to 
this  is  that  the  special  findings  were  not 
made  on  account  of  any  Issue  presented  by 
tlie  pleadings,  and  the  Judgment  rendered 
was  against  all  tbe  defendants,  without  fixing 
the  order  of  their  liability.  If  It  had  been 
true  that,  as  between  themselvea,  Samuel  M. 


Smith  was  a  ma«  ''surety"  of  plaintiff,  wltb- 
In  tbe  meaning  of  sectltma  SOti.  and  30£2  of 
the  Oode,  the  oxdet  ot  llaUlity  should  have 
bera  redted  in  the  Judgment  There  waa 
not  only  no  sufil<Hent  adjudication  tiiat  Sam- 
ud  M.  Smith  was  not  liable  aa  between  him- 
self and  plaintiff,  but  there  was  no  vaUd 
agreement  making  the  special  findings  bind- 
ing vjfoa  them.  Samud  M.  Smith  waa  not 
represented  in  the  action  any  one,  and  ik 
does  not  appear  that  any  evidence  in  regard 
to  the  order  of  his  liability  was  offered  by 
any  party  to  the  suit  We  conclude  tiiat  tiie 
evidence  falls  to  estabUsh  the  estop pd  plead- 
ed. 

8.  After  the  Judgments  to  wfalch  we  have 
referred  were  rendered,  in  the  year  1886, 
an  attempt  was  made  by  sevval  of  the  par- 
ties In  Intvest  to  settle  the  matter  without 
further  Utlgation.  Uercer  settled  his  Uabillty 
to  plaintiff,  and  waa  rightly  held  to  be  not 
indebted  to  Urn  by  tl»  district  court  An 
attempt  waa  made  1^  plaintiff  and  Samuel 
M.  Smith  to  adjust  and  settle  their  reqpectlTe 
obligations,  but  it  foiled.  Smith  acquired  fu 
toterest  in  lot  12,  of  block  U,  In  the  town 
of  Elliot  ttirough  a  ccmveyanoe  made  by  H. 
N.  Klnkade,  whldi  was  of  the  value  of  about 
91,800,  and  was  Intended  to  secure  at  least 
a  part  of  his  dalm  against  the  bank,  fto' 
whldi  Frank  M.  Smith  now  seAs  to  re- 
cover. That  interest  has  beoi  appropriated 
for  the  payment  of  debts  of  H.  N.  Klnkade 
A  Oa,  but  with  ttiat  exception  Samuel  M. 
Smith  has  paid  nothing  on  account  of  the 
debts  of  that  firm,  and  coats  and  expenses  ot 
litigation.  Portions  of  them  were  paid  wtUk 
Hie  91,200  paid  by  Marca*,  and  from  pro- 
ceeda  of  bank  pr<q>erty.  At  the  ttij^e  plain- 
tiff and  Samnd  M.  Smith  attempted  to  make 
thebr  settlement,  it  was  found  that  after  us- 
ing the  91,200  paid  by  Mercer,  and  after  ex- 
hausting the  real  estate  of  the  bank.  In- 
dudlng  Smith's  interest  thweln,  the  unliqui- 
dated claims  agidnst  the  tsaalk  could  be  paid 
with  91,600,  to  be  contributed  by  philntlff.  If 
Smith  would  waive  hla  dalm  for  about  that 
amount;  and  that  vras  the  basis  of  the  set- 
tlonent  attempted  to  be  made.  It  did  not 
Indude  certain  dalms  which  had  been  set- 
tled by  notes,  on  which  Judgments  were 
aftvwarda  obtained,  and  paid  by  sales  of 
the  property  of  idalntlff,  to  the  amount  of 
more  than  91,400;  nor  two  notes  owned  by 
a  F.  Olarke,  which  were  tbm  unknown, 
and  on  which  Judgment  was  aftorwards  ren- 
dered for  92,8^.11,  including  atttnneys'  fees 
and  costs.  Tbai  Judgment  by  the  decree  of 
the  district  court  Is  to  be  satisfied  by  the 
plaintiff.  We  think  the  attempted  setQemoit 
would  hare  been  fair  as  to  the  liabilities  it 
contemphited.  Plaintiff  paid  the  91*&00 
which  was  found  to  be  his  share,  but  Smith. 
Instead  (rf  vralvlng  his  claim,  made  a  pre- 
tended aasignment  of  it  to  his  scm  and  co* 
defendant  Frank  M.  Smith.  Althoui^  there 
is  evidence  to  the  effect  that  the  father  waa 
owing  tbe  son  several  hundred  dollars,  on  ac- 


Digitized  by 


«92 


KOBTHWESTBRK  BEFOBTEB,  Vol.  57. 


(Iowa. 


<onnt  of  wblcb  the  asBlgnment  waa  made, 
yet  we  think  It  should  be  treated  as  fraudu- 
lent and  of  no  effect  as  against  the  [dalDtlff, 
<<H*  the  reason  that  It  satisfactorUr  appears 
that  the  chief  ot^ect  Smith  bad  in  making  the 
assignment  was  to  hinder  and  delay  cred- 
itors. In  ascertaining  the  amoimt  be  should 
pay  to  plaintiff,  he  Is  not  entitled  to  an  allow- 
ance for  tiie  claim  he  asHlgned  to  his  son, 
and  also  to  an  allowance  for  the  nine  of 
the  Interest  in  the  bank  property  conreyed 
to  him  as  security.  His  Interest  In  that  prop- 
erty, and  In  claims  be  bdd  against  the  bank, 
will  be  treated  as  equal  to  the  amount  plain- 
tiff paid  at  the  time  of  the  attempted  aettle- 
maxt  That  leaves  for  adjustment  the  liqui- 
dated claims  which  were  known  when  the 
settiement  was  attempted,  and  the  Clarke 
Judgment  When  a  proper  allowance  for  In- 
terest and  costs  Is  made^  the  amount  which 
Samuel  M.  Smith  aboold  psy  to  plaintiff  ap- 
pears to  be  about  the  same  as  that  allowed 
by  the  district  court  We  are  satisfied  that 
Its  decree  does  substantial  Justice  to  all  par- 
ties to  this  actloB,  and  it  la  ttunftm  af- 
firmed. 


WOODRUFF  r.  DBS  MOINS8  INS.  Ca 
<BupreDie  Court  of  Iowa.  Jiu  2%  189^) 

WbZTS— -SBBVICB— COHMBNOSlfXST  OW  AOTIOV. 

A  notice  of  a  suit,  directed  to  the  "Dee 
Moines  Insunuice  Company  Des  Moines, 
Iowa,"  and  Berved  on  the  *  Des  Moines  Insur- 
ance Gompaor,"  is  the  comoQencement  of  an  ac- 
tion against  it,  where  the  petition  filed  in  pur- 
suance of  the  notice  thow«  tliat  the  defendant 
intended  to  be  notified  was  the  "Des  Moines 
Insunmce  Comiiany." 

Appeal  from  district  coutt,  Tama  county; 
D.  R.  Hlndman,  Judge. 

On  September  9,  1880,  plaintiff  Sled  his 
petition  to  recoTor  upoa  a  poUcy  of  Insurance 
against  loss  by  fire,  issued  to  lilm  by  defend- 
ant He  allured  a  loea  April  1«  1880.  notice 
of  loss,  and  that  about  AhhtU  16, 1880,  be  gave 
to  defMHlant's  adjuster,  S.  B.  Leech,  all  the 
fikcts  concerning  the  buraing,,  and  a  full  and 
complete  Hat  of  every  article  destroyed,  cov- 
ered by  the  poller;  that  plaintiff  and  said  ad- 
j aster  agreed  upon  the  amount  to  be  paid 
for  the  damage  to  many  of  the  articles,  and 
differed  as  to  othns;  that  said  adjuster  prom- 
ised to  refer  the  dlff^nce  to  the  office  of 
defendant  for  adjustment,  "and  at  no  time 
did  defendant  Intimate  that  further  or  other 
proof  of  loes  would  be  required."  Defend- 
ant answered  that  no  proof  of  loss  had  ever 
been  made,  and  alleged  that  this  suit  was 
commenced  within  the  time  prohibited  by 
statute.  Upon  the  conclusion  of  the  evidence 
for  the  plaintiff,  the  court,  on  motion,  direct- 
ed a  verdict  for  the  defendant,  and  entwed 
Judgment  thereon.   Plaintiff  appeals. 

W.  H.  Stlverfl,  Dudley  &  Sammls,  and  W. 
B.  Louthan,  for  ^pellant  Cole,  McVey  ft 
Obeahire,  ftar  appellee^ 


GIYEy,  J.  The  record  shows,  without 
conflict,  that  the  loss  occurred  April  1, 1889; 
that  there  was  no  proof  of  loss  or  waiver  of 
such  proot.  If  at  all,  prior  to  the  Interview 
of  April  16th  with  S.  B.  Leech;  that  on  June 
20,  1880,  plaintiff,  by  bis  attorneys,  Dudley 
A  Sammls,  placed  In  the  hands  of  the  sheriff 
of  P<^  county,  toe  service,  an  original  notice, 
entitled  as  In  the  case  of  S.  H.  Woodruff, 
plaintiff,  against  the  Des  Molnea  Insurance 
Company  of  Dee  Mi^nea,  Iowa,  noticing  the 
defendant  as  fellows:  That  on  or  before  the 
20th  of  September,  1889,  there  would  be  on 
file  in  the  office  of  the  derk  of  the  district 
court  of  Tama  county,  Iowa,  the  petition  of 
3.  H.  Woodruff,  claiming  |1,900,  with  Inter- 
est, as  due  *Yor  loss  by  fire  on  or  about  April 
1,  1889,  under  your  policy  No.  23,716,  Issued 
June  22,  ISSS.**  The  sheriff's  return  shows 
service  on  the  21st  day  of  Jane,  1889,  "on  the 
wlthln-^med  defendant  I>es  Moines  Insor- 
uice  Omnpany  of  Des  Moines.  Iowa." 

One  ground  of  defendants  motioi  ftr  a  vo^ 
diet  was  that  this  action  was  prematurely 
begun.  Ttie  statute,  after  providing  aa  to 
notice  and  proof  of  loss  within  60  days  from 
the  time  the  loss  occutred,  provided,  further, 
"that  no  action  diaH  be  begim  within  ninety 
days  af(er  notice  of  such  has  been  giveif" 
The  delivery  of  the  original  notice  to  the  abov 
Iff  of  the  proper  county,  with  Intrat  that  It 
be  served  Immediate^,  la  a  commencement 
of  the  action.  Code,  }  2532.  The  original 
notice  In  this  ease  was  delivered  to  the  ab^- 
tff  of  the  proper  county,  and  served,  with- 
in much  leas  than  90  days  after  the  loss  oc- 
curred. Appellant  contends  that  aa  the  de- 
fendant named  In  that  notice;  and  aerved, 
was  the  Des  Mblnea  Insanmce  Company  of 
Des  Molnea,  Iowa,  and  not  the  Dea  Molnea 
Insurance  Company,  the  delivery  of  the  n» 
tice  did  not  conatltirta  a  beginning  of  tbla  ac- 
tion, and  that  It  was  not  begun  nstU  the  de- 
fendant appeared  to  tbe  action,  wblcb  wni 
more  than  90  days  attee  the  loas.  lliere  Is 
not  the  semblance  at  a  reason  to  doubt  tbat 
this  original  notice  waa  Intended  and  accept- 
ed by  both  partfea  as  tiie  original  notice  la 
tbla  ease.  It  b  Identical  with  the  petition 
as  to  tlw  party  plaintiff,  the  court,  tbe  cause 
of  action,  number  of  policy,  and  In  evoy 
other  partlcnhv,  ezc^  that  the  words  "of 
Des  Molnea  Iowa,**  follow  the  coq;»orate 
name  of  tlie  deftedant  company,— vorda  that 
were  erldenUy  Inserted  by  plalntUTa  attor- 
neys, not  with  a  view  to  an  action  against 
a  different  cwporatloB,  bat  to  designate  tbe 
location  of  tbe  defendant  company.  What- 
ever  ml|^  be  said  aa  to  the  rl^ta  at  the 
defendant  mider  this  notice,  wa  are  In  no 
doobt  bat  the  delivery  of  It  to  the  sheriff  was 
-a  commencement  of  thia  action,  and,  that  be- 
Ing  wltbln  the  90  days,  deftedanfa  modon 
for  a  verdict  was  properly  sustained.  Af- 
firmed. 

KINNB,  3^  tiddng  no  part 
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BLINK  T.  HUBtNOGR  et  al. 

ne  Court  of  Iowa.  Jao.  23,  ISftL) 

0  Sertant— Liability  of  Mastbr— Iin»- 

PENDEST  CONTRACTOK. 

laintiff,  while  raitdng  a  smokestack  for 
.t,  waa  injured  by  the  breaking  of  the 
7  used.  B^d,  that  the  fact  that  de-  , 
had  contracteu  with  a  person  for  fur-  i 
the  machinery  and  doing  the  work  ; 
>t  relieve  him  from  liability  by  reason  , 
iBBfficiency  of  the  machinery,  and  fail- 
'am  plaintiff  of  the  danger,  defendant 
greed  to  furnish  assistance,  and  having 
foreman  with  men,  includiog  plaintiff, 

1  in  bis  pay,  to  assist  la  the  work,  and 
limself  been  ivesent  and  given  direc- 

l  from  district  court,  Lee  county;  J. 
y.  Judge. 

3  an  action  at  law  to  recover  dam- 
'  a  personal  Injury  received  by  the 

while  engaged  In  raising  a  smoke- 
to  an  upright  position.  The  smoke- 
as  part  of  an  electric  light  plant 
y  the  defendants.  WlUle  engaged  in 
the  stack  with  a  derrick,  the  ma- 
and  appliances  connected  therewith 
id  gave  way,  and  the  stack  fell,  by 
»f  which  the  plaintiff  was  seriously 

There  was  a  trial  by  Jury,  and  a 
and  Judgment  for  VTCO,  and  the  de- 
t  appeal. 

H.  Anderson  and  J.  W.  GablU,  for 
ta  James  O.  Davis,  for  appellee. 

:R0CE,  J.  1.  The  pleadings  are  in 
il  form  in  actions  of  this  kind.  The 

cliarges  negligence,  on  the  ground 

machinery  used  to  elevate  the  shaft 
Lifflclent  and  defective,  and  that  the 
ats  were  negligent  In  ordering  the 

Into  a  place  of  danger,  without  giv- 
necessary  instructions  to  enable  him 

the  hazard  in  which  he  was  placed, 
cudnnts,  in  addition  to  a  general  de~ 
erred  that  the  plaintiff  waa  guilty  of 
ce,  which  conti'lhuted  to  produce  the 
The  plaintiff  had  been  for  several 
aployed  by  the  defendants.  His  labor 
a  In  setting  electric  light  jioles, 
jg  wires,  painting  poles,  and  other 
In  connection  with  the  plant.  He 
ected  by  the  defendant  J.  C.  Hubin- 
rather  the  foreman  under  whom  he 

was  directed,  to  take  the  plaintiff 
ers,  and  assist  In  raiding  the  stack, 
ck  was  about  30  or  40  Inches  In  di- 
nnd  about  100  feet  long,  and  It  was 
alsed,  not  merely  In  a  perpendicular 

on  the  ground,  but  the  lower  end 
be  placed  on  a  brick  foundation  some 
high,  so  that.  If  the  work  had  been 
ed,  the  top  of  the  stack  would  have 
lOut  125  feet  from  the  surface  of  the 

When  the  machinery  broke,  and  the 
ill,  the  plaintiff  was  engaged  at  work 
rlth  the  windlass,  by  which  the  stack 
Ing  raised.  The  Immediate. cause  of 
%h  was  the  breaking  of  the  gin  pole, 
r.57H.w.no.6 — S8 


and  the  giving  way  of  a  guy  rope.  There  is 
not  one  word  of  evidence  In  the  whole  case 
trom  which  any  Jury  would  be  authorized 
in  flndlng  that  the  plaintiff  was  negligent. 
On  the  contrary,  the  facts  ought  to  be  re* 
garded  as  undisputed  that  he  was  free  from 
any  negligence.  He  was  a  common  laborer, 
under  the  Immediate  direction  of  others,  and 
had  no  reason  to  suspect  that  he  was  In  any 
danger.  The  case  has  been  elaborately  ar- 
gued, and  a  multitude  of  authorities  cited  by 
counsel  for  both  parties.  We  must  decline 
to  review  these  authorities.  The  rules  by 
which  the  rlj^ts  of  the  parties  must  be  de- 
termined are  dementary,  and  have  been  so 
often  applied  by  the  courts,  and  so  well 
understood  by  the  profession,  that  they  need 
no  citation  of  cases  for  their  support.  The 
above  remarks  are  peculiarly  applicable  to 
what  we  r^ard  as  the  only  real  question  In 
the  case.  The  question  is,  was  the  relation 
at  the  defendants  to  the  plaintiff  such  that 
the  defendants  are  not  liable  to  him  for  the 
injury?  This  question  Is  raised  by  the  de- 
fendants. We  may  say  in  this  connection 
that  If  the  defendants  were  at  the  time  the 
masters  of  the  plaintiff,  and  be  was  their 
servant,  working  under  their  direction,  the 
master  would  be  liable  for  ne^lgence  in  fur- 
nishing insufficient  machinery  and  appliances 
with  which  to  do  the  work;  and.  If  the  work 
was  attended  with  danger  which  was  not  ap- 
parent to  the  servant  and  knowu  to  the  mas- 
ter. It  would  be  the  duty  of  the  master  to 
warn  the  servant  of  the  danger.  The  ground 
upon  which  the  defendants  claim  that  they 
are  not  liable  Is  that  the  plaintiff,  at  the 
time  he  was  injured,  waa  assisting  one  Sin* 
ton,  who  was  an  Indepaident  contractor, 
who  had  undertaken  the  work  of  raising  the 
stack,  and  placing  It  in  position,  with  bis 
own  machhiery  end  appliances,  which  were 
being  operated  by  Slnton.  The  defendants 
requested  Instructions  embodying  this  view 
of  the  law,  which  were  not  given  to  the 
Jury.  We  think  they  were  rightly  refused, 
because  they  were  not  applicable  to  the  un- 
disputed facts,  as  disclosed  In  evidence.  It 
Is  shown  beyond  all  question  that  the  plain- 
tiff was  not  an  employe  of  Slnton.  He  was 
to  receive  no  compensation  from  him.  He 
was  under  the  pay  of  the  defendants.  The 
defendants  were  to  furnish  assistance  in  rais- 
ing the  stack,  and.  In  pursuance  of  that  ob- 
ligation, the  defendant  Hublnger  directed  one 
Gcltz,  who  was  foreman  of  the  gang  to  which 
the  plaintiff  belonged,  to  go  with  his  men 
and  assist  In  the  work.  The  defendant  J.  C. 
Hublnger  was  personally  present  when  the 
work  was  commenced,  and  remained  there 
until  a  very  short  time  before  the  disaster 
occurred.  He  was  not  only  present,  but  he 
was  active  In  giving  directions.  He  was 
present  until  the  stack  was  partly  raised  up, 
when  he  went  up  on  a  hill  close  by,  and  he 
stopped  on  the  hillside,  and  saw  that  the  gm 
pole  was  bending.  Under  this  state  of  facts, 
the  defendants  are  liable  to  the  plaintlflC,  if 
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au7  one  Is  liable.  It  was  on  this  theory  that 
the  case  was  submitted  to  the  Jury,  with  a 
clear  and  unobjectionable  charge  by  the 
court  ui>on  the  law  of  negligence  and  con- 
tributory negllgeDce,  applicable  to  the  evi- 
dence Introduced  on  the  trial;  and  instruc- 
tions requested  by  the  defendants  to  be 
given  to  the  jury,  to  the  effect  that  the  de- 
rendants  were  not  liable  If  Slnton  was  an 
Independent  contractor,  were  rightfully  re- 
fused. Other  requests  to  charge  were  prop- 
erly refused,  because  the  same  features  of 
the  case  were  correctly  presented  to  the  Jury 
In  the  Instructions  given  by  the  court 

2.  Other  objections  are  made  to  the  roUngs 
of  the  court,  which  we  need  not  specially 
mention.  They  appear  to  ns  to  be  without 
merit,  and  a  separate  conslderatton  of  th^ 
would  serve  no  useful  purpose.  A  full  and 
careful  examination  of  the  whole  case  leads 
us  to  the  conclusion  that  the  verdict  and 
Judgment  are  not  only  right,  but  that  no  prej- 
udicial error  occurred  in  the  trial  in  the 
district  court  The  facts  attending  the  whole 
transaction  are  such,  and  the  law  applicable 
thereto  is  so  plain,  that  there  was  no  Ua- 
bili^  for  any  Judge  to  fall  Into  reversible 
error  whUe  presiding  at  the  trIaL  The  Judg- 
ment of  the  district  court  ia  affirmed. 


McOLAIN  ¥.  OmOAGO  A  N.  W.  RT.  CO. 
(Supreme  Court  of  Iowa.  Jan.  23,  1894.) 
Railroads— Right  of  Wat — Abakdonment. 

1.  Code,  5  1260,  proTiding  that  eight  years* 
Donaser  of  a  railroad  right  of  way  shall  work 
a  reversion,  does  not  forbid  forfeiture  for 
abandoonient  of  use,  in  accordance  with  the  con- 
ditions of  a  deed. 

2.  Evidence  that  the  right  of  way  was  for  a 
spur  track  to  a  coal  mine,  and  was  obtained 
without  cost  to  the  railroad  by  the  mine  own- 
ers; that  the  mine  was  abandoned;  and  that 
the  right  of  way  has  not  since  been  used  for 
railroad  purposes, — Is  competent  to  show  aban- 
donment, and,  if  so  limited  by  instructions,  is 
not  objectionable  as  showing  agreements  not 
expressed  in  the  deed. 

Appeal  from  district  court.  Polk  coun^; 
Charles  A.  Bishop,  Judge. 

Action  to  recover  possession  of  a  certain 
■trip  of  land  heretofore  conveyed,  as  per 
deed  set  out  as  a  right  of  way  to  defend- 
ant's grantor  by  plaintiff  and  another,  then 
owners  of  the  tract  out  of  which  said  strip 
was  taken.  Plaintiff,  now  the  owner  of 
said  tract  alleges,  as  ground  for  recovery, 
ihat  the  defendant  and  its  said  grantor 
"have  long  since  ceased  permanently  to  use 
the  track  laid  upon  said  right  of  way,  or  to 
use  said  right  of  way  In  any  manner  for 
railway  purposes,  and  said  track  and  right 
of  way  have  long  since  been  abandoned,  and 
the  route  thereof  changed,  so  as  not  to  be 
continued  over  the  said  premises,  whereby 
all  the  rights  and  Interests  of  the  said  rail- 
way companies,  or  either  of  them,  have 
ceased  and  determined."  Plaintiff  further 
alleges  that  the  defendant  continues  to  oc- 


cupy said  strip  of  land  with  Its  track, 
thereby  prevents  him  from  taking  and  I 
Ing  imssesslon  thereof  as  Is  his  right,  tt 
damage  $200,  which,  with  possession,  he 
to  recover.  Defendant's  demurrer  to  thi 
tition  being  overruled,  answer  was  i 
admitting  the  conveyances  set  out  and 
tt  constructed  a  track  upon,  said  righ 
way,  and  operated  the  same.  Defen 
denies  that  it  has  ceased  permanently  tc 
said  track,  or  that  said  track  and  rlgt 
way  have  been  abandoned,  or  that  the  i 
and  Interests  of  the  defendant  or  its  gn 
have  ceased  and  determined,  and  denies 
plaintiff  Is  entitled  to  possession.  1 
these  issues,  the  case  was  tried  to  a  . 
and  verdict  returned  "that  the  plalnti 
entitled  to  possession."  Defendant's  mi 
for  a  new  trial  being  overruled,  Judg; 
was  entered  on  the  verdict  Defendan 
peals. 

Hubbard  ft  Dawley,  for  appellant  ( 
mtns  ft  Wright  for  appellee. 

OrVEN,  J.  1.  Defendant  demurred,  o 
ground  that  the  petition  did  not  sho^ 
abandonment  for  the  period  of  eight  y 
as  provided  by  section  12G0  of  the  < 
The  same  question  was  raised  by  m 
for  verdict  and  on  the  Instructions,  ai 
the  controlling  question  presented  on 
appeal.  Said  section  provides  "that  if 
roadbed  or  right  of  way,  or  any  part  the 
shall  not  be  used  or  operated  for  a  peri< 
eight  years,  •  •  ♦  the  land  and  title  t 
to  shall  revert  to  the  owaex  of  the  section, 
division,  tract,  or  lot  from  which  It 
taken."  In  the  absence  of  statute, 
nonuser  for  any  length  of  time  would 
work  a  forfeiture.  Barlow  v.  Railroad 
29  Iowa,  276.  If  the  nonuser  was 
manent— that  is,  without  an  intention  t 
Bume  the  use,— it  would  constitute  abai 
ment  without  regard  to  the  length  of 
the  right  of  way  had  not  been  used.  ^ 
out  the  statute,  to  constitute  abandon 
there  must  have  been  a  permanent  c 
tlon  to  use;  that  is,  a  cessation  to  use, 
an  intent  not  to  resume  the  use.  I! 
the  statute,  mere  nonuser  for  eight  ; 
constitutes  abandonment  regardless  ol 
intention  of  the  company.  Plaintiff  ha: 
alleged,  and  does  not  claim,  nonuser 
eight  years,  but  does  claim  abandoni 
under  the  terms  and  conditions  of  the  > 
Defendant  contends,  on  the  authority  of 
now  V.  Railway  Co.,  75  Iowa,  520,  39  > 
869,  that  the  statute  alone  controls.  In 
case  Fernow  had  granted  a  right  of 
upon  which  a  track  was  laid  and  ope] 
until  November,  187S,  when  the  track 
taken  up,  the  right  of  way  fence  being 
Fernow  entered  upon  and  cultivated 
right  of  way  without  leave  until  Jul 
August  1880>  when  defendant  relald  a  t 
and  ran  trains  thereon.  Fernow  sue<! 
trespass,  and  it  was  held  that,  as  eight  j 
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r  had  not  elapsed,  the  defendant  was 

trespasser.  It  was  contended  that 
itute  does  not  take  away  the  com- 
w  right  of  forfeiture)  but  merely 
31  additional  remedy.  This  court  held 
tie  principle  contended  for  was  not 
,ble  to  the  question  under  consider- 

that  the  statute  defines  what  shall 
irded  as  abandonment.  "It  definitely 
lie  rights  of  the  parties,  and,  un- 
I  provisions,  notbfng  less  than  non< 
'or  eight  years  will  authorize  the 

of  land  from  which  It  was  taken 
}  possession  of  the  land."  It  is  pre- 
-  stated  that  "ther^  is  nothing  In  the 
ance  of  the  right  of  way,  In  the  way 
lition,  proviso,  or  limitation,  as  to  the 
r  road."  Clearly,  In  the  absence  of 
:t,  the  statute  controls;  but  It  does 
llow  that  the  parties  may  not  agree 
a  forfeiture  of  the  easement  npon 
lerms  than  those  provided  In  the  stat- 
*io  such  conditions  were  contained  in 
aveyance  of  the  right  of  way  in  Fer- 

Case  as  In  this,  nor  does  that  case 
hat  the  parties  may  not  agree  that 
tnment  shall  follow  if  the  grantor  shall 

time  "cease  pmnanently"  to  use  the 
pf  way  for  the  purposes  for  which  It 
mveyed.  The  lower  court  Instructed 
abandonment,"  as  the  word  is  used 

case,  means  simply  a  permanent  ces- 
of  the  use  of  the  right  of  way  In  ques- 
ar  railway  purposes,  and  submitted 
estion  of  fact  to  the  Jury.  We  think 
vaa  no  error  In  overruling  the  demur- 
In  the  InstructionB. 

1,  the  trial,  plaintiff  was  permitted  to 
ice  evidence,  over  defendant's  objec- 
indlng  to  show  that  the  right  of  way 
ation  was  part  of  a  right  of  way  for 
r  track  from  defendant's  main  line, 
g  south  to  a  coal  mine;  that,  to  in- 
he  construction  and  operation  of  the 
to  the  mine,  the  owners  of  the  mine 
the  right  of  way  for  defendant  free 
t  to  defendant;  that  the  mine  was 
>ned  In  February,  18S5;  and  that  said 
at  way  has  not  since  been  used  for 
d  purposes,  and  especially  that  part 

plalntifTs  land,  and  south  thereof, 
lant  Introduced  evidence  tending  to 
that  the  track  was  used  for  railroad 
es.  Defendant  contends  that  the 
erred  in  admitting  the  evidence  Intro- 
by  plaintiff,  because  Its  effect  was  to 
agreements  not  expressed  In  the  deed, 
ividence  was  unquestionably  not  ad- 
te  for  such  a  purpose,  but  It  was  ad- 
le  upon  the  question  whether  the  de- 
tt  bad  ceased  permanently  to  use  the 
of  way  through  and  south  of  plain- 
ind,  and,  under  the  instructions,  could 
ve  been  considered  for  any  other  pur- 

Upon  this  evidence,  the  jury  were 
ated  in  finding  as  they  did.  Our  con- 
t  is  that  the  Judgment  of  the  district 
ihould  be  affirmed. 


ITNION  MBBOAimLE  GO.  v.  OHANDU»L 
(Supreme  Oourt  of  Iowa.  Jan.  23,  ]S»4.) 
WBONOFm.  ATTAOHMBNi^Aonoir  ox  Bond. 

1.  In  an  action  aided  by  attachment,  a  crow 
petition  for  wrongful  attachment  alleged  that, 
when  he  sued  oat  the  writ,  plaintiff  filed  a  bona 
to  pay  all  damages  defendant  might  sustain  by 
the  wrongful  saiag  out  of  the  writ,  and  saio 
bond  and  writ  were  made  a  part  of  the  cross  pe- 
tition, tbc  bondatDea  were  not  made  parties, 
and  damai^es  were  claimed  much  more  than  the 
penalty  of  the  bond.  Hdd,  that  the  cross  com- 

Elaint  was  on  the  boadf  and  not  at  common 
LW. 

2.  It  la  no  defense  to  an  action  on  an  at- 
tachment bond  that  the  proper^  seized  was 
mortgaged,  and  the  attachment  therefore  void. 

8.  In  an  action  on  an  attachment  bond,  the 
debtor  may  recover  not  only  such  sums  as  re- 
mained in  the  hands  of  the  officer  after  pay* 
ing  prior  liens,  but  also  the  difference  between 
the  market  value  of  the  goods  sdxed  and  the 
proceeds  of  the  sale. 

4.  In  an  action  on  a  bond,  the  court's  re- 
fusal to  charge  that  in  no  case  can  the  re- 
covery be  more  than  the  penalty  named  Is 
cured  by  a  remittitur  of  the  excess  recovered. 

5.  It  Is  no  objection  to  a  remittitur  that 
the  damages  were  unligiiidated,  nor  that  it 
cures  an  otherwise  prejudicial  error. 

6.  Whore  the  debt  is  admitted,  bat  the  Jury 
allows  defendant,  on  his  cross  oomplaint  for 
wrongful  attachment,  a  sum  much  greater  than 
the  bond,  and  defendant  remits  all  In  excess  of 
the  amount  of  the  bond,  the  supreme  court, 
to  avoid  a  new  trial,  will  direct  Judgment  for 
the  smonnt  of  the  verdict  so  reduced,  less  the 
admitted  debt 

7.  Where  an  attachment  bond  stipulates  for 

a  reasonable  attorney's  fee  as  part  of  the  costs,  ' 
such  fee  may  be  allowed  in  addition  to  a  judg- 
ment for  the  full  penalty  of  the  bond. 

Appeal  from  district  court.  Folk  comity; 
a  P.  Holmes,  Judge. 

Action  on  an  account,  aided  by  attachmoit 
The  account  is  admitted,  and  a  cross  action 
filed  for  the  vm>ngful  suing  out  of  the  at- 
tachment. Verdict  and  Judgment  for  the 
defendant  The  court  refnaed  to  d^endont 
an  attorney's  fee,  and  both  parties  have  ap- 
pealed. 

A.  A.  Hasklns,  for  plaintiff.    BerryfaiU  & 
Heni7,  for  defendant 

OBANGER,  O.  J.  The  account  sued  on  Is 
for  $67.29,  and  It  Is  by  the  answer  admit- 
ted. The  damages  sought  In  the  cross  ac- 
tion were  $1,600.  The  bond  filed  In  obtain- 
ing the  attachment  was  in  a  penalty  of  $250. 
The  sureties  on  the  bond  are  not  parties  to 
the  cross  action.  The  attachment  was  lev- 
ied on  a  leasehold  interest  in  a  lot  and  build- 
ing and  on  a  stock  of  goods,  on  all  of  which 
were  prior  liens.  On  the  application  of 
plalntlCF,  a  receiver  was  appointed,  who,  un- 
der orders  of  the  court  sold  all  the  property 
for  $634.53,  and  applied  the  same  to  the  dis- 
charge of  the  prior  liens,  so  that  nothing  re- 
mained under  the  attachment  The  trial  of 
the  Issues  for  the  wrongful  suing  out  of  the 
attachment  resulted  in  a  verdict  for  defend- 
ant for  $968.  The  defendant  filed  a  remitti- 
tur of  the  damage  In  excess  ot  the  penalty 
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of  the  bond,  ($250,)  and  Judgmwit  was  en- 
ta-ed  for  that  buul  The  Jury  returned  spe- 
cial findings  that  the  attachment  was  wrong- 
fnlly,  but  not  mallcloualy,  sued  oat.  We  will 
first  notice  the  asalgnments  ot  error  by  the 

1.  The  parties  are  In  contention  whether 
the  cross  action  la  a  statutory  one  on  the 
bond,  or  a  coounon-law  action  for  malldoua- 
ly  suing  out  the  wilt;  plalntUT  maintaining 
that  it  la  the  latter.  The  court  below  held 
the  cross  action  to  be  on  the  bond,  and,  we 
think,  rightly  so.  The  cross  petition  does 
not  bear  the  usual  evidence  or  Indications  of 
a  petition  in  an  action  for  damage  for  the 
suing  out  of  a  writ  of  attachment  malicious- 
ly and  without  probable  cause.  Its  allega- 
tions, though  not  in  some  respects  apt,  are 
more  nearly  in  conformity  to  the  usual 
pleading  in  an  action  on  the  bond.  A  para- 
graph of  the  cross  petition  states  "that,  at 
the  time  of  the  suing  of  said  writ  of  attach- 
ment, the  plaintiff  filed  with  the  cl&k  ot  this 
court  an  attachm^t  bond,  wherein  It  bound 
itself  to  pay  oil  damages  this  defendant 
might  sustain  by  reason  of  the  wrongful 
suing  out  of  said  attachment.  Said  bond  and 
said  writ  are  hereby  made  a  part  of  this  an- 
swer and  counterclaim  as  though  fully  set 
forth  her^n."  We  Infer  the  intent  of  the 
pleader  to  bare  been  to  make  the  bond  and 
writ  parts  of  the  petition,  by  reference  to 
tbem  aa  parts  of  the  record  in  the  case.  The 
law,  of  couiBe,  requires  the  bond,  as  an  in- 
strument CD  which  recovery  la  sought,  to  be 
set  out  in,  or  attached  to,  the  petition;  and 
It  Is  quite  manifest  that  an  omission  to  do  so 
iB  but  an  error  In  pleading.  Plaintiff  sag' 
gests  that  the  fact  that  the  petition  dalms 
$1,500  as  damage,  when  the  penalty  of  the 
tKWd  is  only  $250,  shows  that  the  action  was 
not  intended  as  on  the  bond.  Defendant's 
answer  to  the  po^dtlon  is  that  the  excesslTe 
amount  was  claimed  under  a  belief  that,  In* 
asmuch  as  the  action  was  alone  against  the 
plaintiff,  the  penalty  on  the  bond  would  not 
limit  his  liability  In  the  suit;  that  the  pen^ 
alty  only  limited  the  liability  of  the  sureties 
on  the  bond.  The  district  court  held  that 
the  limitation  applied  alike  to  the  principal 
and  snretles,  npon  which,  as  we  understand, 
the  remittitur  was  filed,  lliat  view  is  in 
hamumy  with  the  general  aTOrments  of  the 
petition,  and  preserves  their  force,  while  the 
other  View  renders  some  of  them  entlr^ 
without  force,  and  Irrelevant 

2.  Plaintiff  asked  the  court  to  give  an  in- 
structloa  to  the  effect  that  in  no  evmt  conld 
ttie  defendant  recover  a  sum  In  excess  ot 
1250,  which  the  court  refused.  The  Instmo- 
turn  should  have  been  given.  Vrom  the  rec- 
ord, however,  we  may  assome  diat,  had  It 
been  given,  tba  defendant's  recovery  wonld 
have  been  for  the  full  poialty  of  the  b<nid, 
because,  under  the  same  evidence,  It  was 
largely  In  excess  tt  The  filing  of  the  re- 
mittitur, tbcD,  placed  the  plaintiff  In  the  po- 
ritl<m  be  would  have  beoi  In  had  the  instmo- 


tion  been  given;  hence^  tfte  error  was  wlthoat 

prejudice. 

3.  It  will  be  remembered  that,  after  the 
levy  of  the  attachment,  at  the  Instance  of 
the  plaintiff  a  receiver  was  appointed,  who, 
under  order  of  the  court,  scAi  the  property, 
and  applied  the  proceeds  to  the  discharge  of 
prlw  liens.  In  view  of  these  facts,  the  plain- 
tiff asked  the  following  instruction:  "You  are 
Instructed  that,  unless  you  find  that  some 
money  or  property  came  Into  the  hands  of 
the  sheriff  or  receiver  after  the  payment  of 
prior  claims  and  Incumbrances,  then  your 
verdict  will  be  for  plaintiff  for  tlie  amount 
of  Its  claim.  The  4efendant,  If  you  should 
find  the  attachment  was  wrongfully  or  ma- 
liciously sued  out,  could  only  recover  the 
amount  of  the  money  on  his  counterclaim 
which  came  Into  the  hands  of  the  sherlCf  or 
receiver  of  this  court,  with  six  per  cent.  In- 
terest thereon."  The  meaning  of  the  Instruc- 
tion Is  that  the  liability  of  plaintiff  on  the 
bond  is  limited  to  the  excess  In  the  bands 
of  the  shoiff  or  receiver  after  the  discharge 
of  prior  liens;  and  as,  in  fact,  there  was  no 
excess,  there  Is,  in  law,  no  liability.  The 
court  denied  the  instruction,  and  permitted 
as  one  Item  of  recovery  the  difference  be- 
tween the  market  value  of  the  property  wben 
attached  and  the  sum  realized  from  the  sale 
by  (he  receiver.  It  seems  to  us  that  the  rule 
adopted  by  the  court  Is  correct  The  wrong- 
ful attachment  of  the  property  caused  the 
appointment  of- the  receiver,  and  the  sale  by 
him.  Now,  If,  by  the  wrongful  stizure  ot  tbe 
defendant's  property,  It  has  been  sold  for  leas 
than  Its  fair  market  value  when  token,  we 
tiilnk  that  he  should  be  allowed.  In  addition 
to  what  It  sold  for,  enough  to  give  him  its 
market  value;  and  that  is  what  the  court  al- 
kywed.  We  are  not  to  lose  sight  of  the  fact 
that  It  was  the  attachment  that  caused  the 
proceedings  resulting  In  the  sale  for  lesa 
than  the  market  value. 

4.  Plaintiff  claims  exemption  from  liability 
because  the  property  seized  by  tbe  attach- 
ment was  mortgaged,  and  hence  that  the  at- 
tachment was  void,  and  cites  Glmble  v.  Fer- 
guson, 68  Iowa.  414, 10  N.  W.  789,  and  Tootle 
V.  Taylor,  64  Iowa,  629,  21  N.  W.  U5.  The 
dlstinctton  is  so  manifest  that  we  think  the 
proposition  Is  hanSy  entitled  to  discussion. 
The  cases  turn  upon  entirely  different  ques- 
tions. 

5.  It  Is  said  that  the  court  erred  In  per- 
mitting a  remittitur  to  be  filed  by  tbe  defend- 
ant, because  the  damage  was  unliquidated^ 
We  know  of  no  reason  why  damages,  thouf^ 
unliquidated,  when  fixed  by  the  finding  of  a 
jury,  may  not  be  remitted,  in  wht^e  or  In 
part  ^  the  party  In  whose  favor  they  are 
assessed.  It  Is  an  act  favorable  to  the  other 
par^.  of  which  he  should  not  complain.  Ttie 
fact  that  W  the  remittitur,  an  error  In  the 
proceeding  is  cured  that  would  otherwise  be 
prejudicial  to  the  party  against  whom  Che 
damage  Is  assessed,  gives  to  such  party  no 
ground  of  complaint  Concessions  In  evotd- 
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■nee  of  cm^  In  l^cal  inoceedings  are  to  be 
•oconnged,  ratlier  than  dlaapproTed.  P 

9.  Pl^tiff  Inatats  Uiat  tbe  coum  miut  be 
Kvorsed  because  the  amount  of  plalntifTi 
claim  lias  not  been  deducted  from  the  dam- 
ages assessed  In  the  comitwclaim.  Defend- 
ant's Hieory  Is  that,  under  the  Instractions 
Qt  the  court,  the  jory  ftnmd  the  amount  of 
damage,  and,  after  deducting  the  957^,  It 
gave  Its  rerdlet  for  the  |968;  and  we  think 
that  it  la  the  correct  view  of  how  tike  result 
was  reached.  But  tbe  eondoaion  does  not 
reach  the  dUBcnl^.  It  Is  the  law  of  the  case 
that  the  limit  of  recovery  In  the  cross  action 
Is  $2S0.  Defendant  has  no  basis  for  a  recov- 
ery In  the  case,  either  by  waj  of  set-off  or 
Judgment,  except  the  cross  action,  and  that 
la  on  the  bond.  If  be  retains  the  Judgment 
for  92SO,  and  la  permitted  to  aet  off  plaln- 
dlTs  account,  thm  be  has  realised  from  the 
cross  action  9307^  whldi  he  Is  not  permit- 
ted to  da  But  must  we^  becanss  of  this, 
reverse  the  Judgment,  and  remand  tbe  case 
for  a  new  trial?  The  facts  are  oonclualvely 
settled.  The  findings  of  the  Jury  on  defend- 
ant's coant«%lalm,  wltb  tbs  law  applied* 
0z  flie  damage  at  $250.  Plaintiff's  aooount 
la  admitted,  and.  under  tbe  law,  ahould  be 
deducted,  and  defendant  given  a  Judgment 
for  the  balance.  The  case  requires  but  an 
application  lif  the  law  to  the  established 
facto.  Such  a  Judgment  by  tiie  district  court 
would  have  oniformed  to  the  law.  and  met 
with  affirmance  on  iw>eaL  The  district 
court  win.  on  the  return  of  a  case,  enter  such 
a  Judgment  This  dl^Mes  of  the  esse  on 
plaintiff's  appeal 

7.  Defendant  asked  the  court  to  assess  an 
attorney's  fee  In  his  faror  because  «F  bis  re- 
oovety  OD  the  attachment  bond,  and  the  court 
refused,  from  which  order  tbe  defendant  ap- 
pealed. Oounsel  seem  to  agree  in  argument 
that  the  theory  of  tbe  court  below  waa  that 
an  attorney's  fee  could  not  be  added  to  tlie  re- 
covery on  tbe  bond  of  $200.  Tttla  court  has 
recognized  the  mle  that  attorney's  fees, 
wb«  allowed,  are  a  part  of  the  coeta.  See 
Uusser  T.  Grum,  48  Iowa,  62;  Weller  v. 
Uawea,  49  Iowa,  45.  If  a  part  of  tike  costs, 
tbe  recoTNy,  under  the  oondltlona  of  the 
bmd.  would  not  d^eat  defendants  right  to 
it  We  think  the  deftodant  was  entitled  to 
a  reasonaUe  fee^  to  be  fixed  by  the  court, 
and  that  vjfoa  a  return  of  tbe  cause  It  should 
be  allowed. 

Uptm  defendant's  appeal  the  order  of  the 
court  is  reversed. 

ITpon  plaintiff's  appeal  the  Judgment  is 
modified  and  affirmed. 


MOORB  V.  ROCKFORD  INS.  00. 
(Snpreme  Ooart  of  Iowa.   Jan.  23,  1894.) 
Fms  I  iTBURiNCE— Premium— Patmeitt  after  Loss 

— pRBBUMFTIOlr — ACTIOK  OM  POLICT — EVinSXCS. 

L  An  tnsanuice  ^emlBm,  sent  after  a  loss, 
is  iweMuned  te  be  too.  lajbe,  and  the  bnrdn 


of  proving  an  acceptenee  by  tbe  Insiiranee  com- 
pany Is  on  the  insured. 

2.  A  policy  on  a  hoase  of  the  inanrance 
agent  contained  a  condition  that  tbe  company 
ihoold  not  be  liable  tiil  the  premium  was  actu- 
ally paid.  In  an  action  thereon,  the  agent  al- 
leged an  agreement  with  the  company  to  credit 
him  with  the  preminm  In  his  accoant.  Beld, 
that  evidNice  that  plaintiff  had  executed  a  bond 
to  the  company,  aa  ag^t,  was  immaterial. 

8.  A  letter  from  the  agent  to  the  company 
ihowed  a  promise  to  "remit"  if  the  policy  waa 
sent;  and  the  answer  of  the  company,  indoaing 
the  policy,  asked  the  agent  to  remit.  Held,  the 
condition  of  tbe  policy,  talcen  with  such  letters, 
rendered  immaterial  all  evidence  as  to  the 
coarse  of  past  dealings  between  the  parties  in 
respect  to  ractending  time  In  previoni  years 
for  the  payment  of  the  prenklom. 

Appeal  from  district  court.  Jones  county; 
James  D.  GIffen,  Judge. 

Action  on  policy  of  insurance.  Verdict 
and  Judgment  for  defendant.  Plaintiff  ap- 
peals. 

Remley  &  Brconbradc,  for  appellant 
Bheean  &  McCam  and  AlarsliaU  &  Taggart. 

for  appellee. 

KINNB,  J.  1.  The  petition  In  this  case 
was  originally  filed  by  the  Union  Building 
Association,  and  In  substance  It  stated  that 
on  October  16.  188S,  defendant  leaned  to 
George  R.  Moore  Its  policy  of  lasoLMnce 
against  loss  by  fire  on  certain  buildlki;,'^  In 
Oxford  Junction,  Iowa;  that  at  thLit  time 
said  association  held  a  mortgOi^e  od  the 
property  for  $2,500,  and  the  policy  couuiincd 
a  provlslcm:  "Lora,  If  any,  is  payable  to 
Union  Building  Association  of  Clinton, 
Iowa,  as  Ita  Int^est  may  appear;"  tlmt  on 
February  S,  1889,  the  building  was  (-artlally 
destroyed  by  Are,  resulting  In  a  damage  to 
said  association  in  tbe  sum  of  $1.&0I>.  Tbe 
policy  contained  a  statement  as  follows: 
"This  company  shall  not  be  liable  by  virtue 
of  this  policy,  or  any  renewal  thereof,  until 
the  premium  thereof  Is  actually  paid."  The 
defense  pleaded  Is  that  tbe  premium  for  this 
policy  was  never  paid.  The  plaintiff  In  a 
reply,  and  for  an  estoppel,  pleaded  a  certain 
recital  In  the  policy  wherein  the  receipt  of 
the  premium  was  acknowledged,  and  also 
averred  that  plaintiff  had  no  knowledge  that 
tbe  premium  had  not  been  paid,  and  that 
defendant  had  never  demanded  same.  On 
tbe  Issues  thus  made,  tbe  case  was  submit- 
ted to  a  jury,  who  found  a  verdict  for  plain- 
tiff, from  which  defendant  company  ap- 
pealed. Tbe  cause  waa  reversed.  See 
Union  Bldg.  Ass'n  v.  Botdiford  Ins.  Co., 
(Iowa,)  49  N.  W.  1032.  After  tlie  case  was 
reversed,  an  amendment  to  the  petition  was 
filed,  whereby  it  was  made  to  appear  tbat 
George  B.  Moore  had  become  tbe  owner  of 
the  Intwest  of  the  Union  Building  Assoda- 
tloD,  and  he  was  substituted  as  plaintiff.  la 
this  amendment  he  avers  that,  at  the  time 
the  policy  was  issued,  he  was  soliciting  In- 
surance for  tbe  defendant  company,  and 
collecting  premiums  for  it,  and  received  a 
commission  thei'eon;  that,  as  agent  of  de- 
fendant, be  k^t  an  acoount  wltb  1^  and 
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that,  when  said  policy  was  Isnud,  defend- 
ant was  credited  upon  said  account  with  tbe 
arnonnt  of  the  prendum,  lew  commbulon  due 
plaintiff,  and  the  same  was  subject  to  the 
4wder  of  defendant;  that  defendant  nerer 
demanded  said  i«emliim  of  him;  that  the 
year  befrae  thla,  and  in  othw  years,  defend- 
ant had  not  demanded  that  the  premium  for 
the  insurance  of  the  propoty  coTered  by 
said  policy  should  be  paid  to  It,  but  pomlt- 
ted  It  to  lie  In  plaintiff's  hands;  that,  by 
the  manner  in  whldi  def^idant  conducted 
Its  bustness,  plaintiff  was  led  to  bellere  ttiat 
(t  did  not  require  the  lamnlums  remitted, 
but  only  reqiUred  that  oredit  should  be  glvea 
it  upon  the  account  with  said  agency;  that 
after  satd  loss  defendant  refused  to  aoo^t 
said  premium,  and  to  adjust  said  loss,  dalm- 
ing  said  premium  had  not  been  paid.  De- 
fendant answered,  denying  all  the  allega- 
tions In  said  amendment.  Afterwards, 
plaintiff  filed  an  amendment  to  his  r«ply, 
in  which  It  Is  averred  that  It  was  rerbally 
agreed  between  plaintiff  and  defendant  that 
a  credit  should  b^  and  was,  extended  to 
plaintiff  for  the  ftremiuu  on  said  policy,  and 
plaintiff  should  remit  same  to  defendant, 
with  any  othor  mon^  due  defendant  fbr 
inemlums  received  by  plaintiff,  as  def^d- 
ant's  agent.  In  the  course  of  bu^ess  In  the 
future;  that  the  premium  on  this  poUcgr  was 
not  exacted  Is  advance  as  a  conditioo  of  the 
deUvecy  of  the  policy,  but  plaintiff  was  to 
have  such  time  as  he  might  desire  In  which 
to  remit,  as  had  been  the  custom  before  that 
time;  that  a  credit  was  given  defradant  for 
the  iiremium.  Atta  the  evidence  of  plain- 
tiff was  in,  and  aftw  defendant  had  made 
Its  motion  for  a  verdict,  plaintiff  amended 
the  amendment  to  his  petition  by  striking 
out  the  wwds,  "Defendant  refused  to  accept 
said  premium."  The  court  sustained  de- 
fondant's  motim,  and  dhncted  a  vodtet  for 
defendant 

2.  It  la  Insisted  that  the  court  erred  In  not 
permitting  plaintiff  to  testily  as  to  what  com* 
mission  he  was  allowed  on  the  policy  In  con- 
trover^,  and  that  such  commission  was  the 
same  as  that  allowed  him  on  other  policies, 
and  that  defendant  had  carried  insurance  on 
this  property  for  prior  years.  An  examina- 
tion of  the  record  idiows  that  wUle  objec- 
tions wa>e  taken,  and  sustained,  to  the  ques- 
tions Indicated  above,  yet  during  the  course 
of  the  examination  of  tiie  witness  he  did  testi- 
fy fully  and  without  objection  to  the  same 
matters;  so  that  the  error.  If  any,  was  with- 
out prejudice.  Plaintiff  was  asked  if  he  had 
not  executed  a  bond  to  the  company  as  agent 
An  objection  to  tbe  question  was  sustained. 
The  ruling  was  proper.  Whether  or  not  he 
had  given  a  bond  as  agent  could  In  no  waj 
tend  to  establish  his  claim  that  he  had  an 
agreement  with  the  company  to  credit  them 
with  the  premium  In  bis  account  with  them. 
The  pr<^>osed  evidence,  in  any  view,  was 
wholly  immaterial. 

&  Plaintiff  contends  that  he  sut  the  pre- 


mium to  the  defuLdant  a  few  dajm  aftw  the 
fire,  dtad  that  It  retained  same,  and  hence 
must  be  held  to  have  waived  payment  In  ad- 
vance of  the  ^emtum.  Torching  tbe  pay- 
ment of  tills  premium,  tiie  pleadings  make 
tiw  following  allegatimu:  lift  the  petition 
there  Is  no  dhrect  auction  rdatlng  theieta 
In  the  answer  it  Is  averred  that  no  xvemlum 
was  ever  paid.  In  the  original  reply  it  is 
avored  that  ''said  pronlum  was  paid  at  the 
time  said  policy  was  issued,  and  was  either 
remitted  by  said  Moor*  to  defendant,  or  was 
In  the  bands  of  satd  agent  and  defendant  had 
been  credited  thoewttii  on  defendant's  ac- 
countwlth  said  agoit"  The r^ly also stiitea 
that  defendant  since  the  loss,  had  refused  to 
pay  «■  adjust  flie  same,  because  it  claimed 
the  premium  had  not  been  paid.  In  an 
amendment  to  the  petition,  there  Is  no  claim 
that  the  premium  was  paid  after  the  loss,  but 
It  is  alleged  to  have  been  paid  when  tbe 
policy  was  Issued,  by  crediting  the  amount  in 
plaintiff's  account  with  defmdant  It  Is  ex- 
pressly  averred  therein  that  after  the  loss, 
defendant  refused  to  acccftt  the  ifreaSam, 
and  denied  its  llablltty,  because  tiie  premium 
had  not  been  paid.  It  Is  true  that  after  aU 
the  plaintiff's  erldence  ms  In,  and  after  de- 
fendant had  moved  for  a  verdict  plaintiff 
amended  tiie  amendment  to  the  petition  by 
striking  out  the  allegation  that  "def^idant 
refused  to  accept  said  premium.**  Now,  It 
Is  dalmed  that  Inasmuch  as  def^dant  had 
a  d«ilal  In  to  the  petition,  and  plaintiff  in- 
troduced evidence  relating  to  sending  tbe 
premium  after  the  loss,  therefore  the  ques- 
tion as  to  whether  defendant  bad  waived  ad- 
vance payment  of  the  premium  should  have 
been  submitted  to  the  Jury,  plaintiff  testi- 
fied that  he  sent  the  money  to  defiendant  a 
few  days  after  the  loss  occurred,  but  there  is 
nothing  to  show  that  defendant  ever  received 
ae  accepted  It  On  the  oontruy,  plaintiff 
introduced  In  evidence  a  letter  from  defend- 
ant's secretary,  wrlttm  after  the  Ion,  In 
whlA  defendant  denies  liability,  on  the 
ground  that  the  premtnm  bad  not  beoi  paid. 
Thla  letter  was  written  long  after  plaintiff 
claims  be  sent  tiie  premium.  Now,  we  think 
that  when  a  in«mlum  Is  sent  in  Bfter  a  loss, 
the  presumption  Is  It  was  sent  too  late^  and 
the  burden  In  such  case  of  showing  an  ac- 
ceptance by  the  company  Is  on  the  plaintiff. 
Plaintiff  has  failed  to  show  that  defendant 
accepted  the  premium  after  the  losa  Hie 
case  was  not  tried  upon,  any  such  theory. 
The  chtlm  of  plaintiff  was  that  the  premium 
was  paid  when  the  policy  was  Issued,  either 
directly  or  by  placing  the  amount  tiiereitf  to 
defendant's  credit  In  its  account  with  him 
as  Its  ag«it 

4.  It  will  be  observed  that  on  the  former 
appeal  it  was  found  and  held  that  the  poller 
was  not  delivered  to  Hoore  vpau  a  credit 
but  that  the  parties  to  tiie  contract  of  insnr- 
ance  Intmded  it  as  a  cash  transaction.  The 
evidence  <hi  that  appeal,  as  In  the  presmt 
one,  shows  that  Moore  agreed  to  remit  the 
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pramlnm  on  rec^t  of  the  peMcy.  The  pollcT' 
wu  sent  Urn  ua&a  that  agreement  Hmt 
agreomcHit  etrntemplated  no  credit,  eiibet  on 
ICoore'B  account  agent  or  otherwise.  Tho 
ohQgatlon  of  the  defendant  company  to  pay 
did  not  sslst,  because  the  preminm  had  not 
been  paid.  It  being  dear,  from  all  the  dr- 
cmnstancea  surrounding  the  execntlMi  of  the 
p(^C7i  that  there  was  no  Intentltm  on  the 
woe  hand,  wx  eiqiectatlon  on  the  other,  that 
time  should  be  gtvoi  In  wUdi  to  pay  the 
^aninm,  any  and  all  erldeoice  as  to  the 
course  of  past  dealings  betweoL  tiw  parties 
In  respect  to  extending  time  In  preTioos  years 
fOT  the  payment  of  the  larenilnm,  etthar  by 
crediting  the  company  In  his  account  with 
tbem  or  otharwlse,  was  wholly  Immaterial. 
The  proTlsloiis  oi  the  poUor  Itselt;  taken  In 
cmnectlon  wltii  plaintiff's  letter  wherein  he 
premised  to  "remit"  if  the  policy  was  smt, 
and  of  dflfoidanfs  letter  Indoelng  the  pdky, 
wherein  jdidntlff  was  asked  to  remit  the 
amount  of  the  premium,  dearly  show  that 
Uiere  was  no  ground  for  claiming  that  there 
was  any  tiionght  of  credit  being  extended  for 
the  payment  of  this  premium.  Asthislwanch 
of  the  esse  was  fully  considered  intheforma- 
appeal,  there  is  no  can  for  more  extended 
discussion.  The  court  bdow  prtjperly  direct 
«d  a  Terdlct  for  defendant  AlBrmed. 
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Oonat  art  8,  I  7.  proTldeB  that  "each 
boose  shall  choose  its  owo  officers  and  jodge  of 
the  qaalificatlonB,  electioQ  and  retnm  of  Its  owa 
memDers."  Code,  I  13,  provides  that  "the 
speaker  of  the  house  of  represeDtatiTeB  shall 
■old  his  office  until  the  first  day  of  the  meet- 
ing of  a  regnlar  session  next  after  that  at  which 
he  was  elected,  and  that  all  other  officers  elected 
hy  dther  house  shall  bold  their  offices  onlj 
daring  the  session  at  wliidi  tli^  were  elected." 
Bdd,  tSoA  the  power  to  arooiot  a  secretary  of 
tbe  snoate  la  exdasirely  In  each  senate,  which 
may  remore  him  at  any  time  without  notice  or 
hearing. 

Appeal  from  district  court  Pdk  coun^; 
W.  F.  Conrad,  Judge. 

Action  to  oust  the  defendant  Parsons  from 
the  office  of  secretary  of  the  senate  of  the 
24th  general  assembly  of  Iowa,  to  adjudge 
the  plaintiff  entitled  thereto,  and  to  reinstate 
him  therein.  Also  to  enjoin  tbe  defendant 
Mitchell,  speaker  of  tbe  house  of  represeuta- 
tlTee,  from  certifying  that  defendant  Parsons 
has  been  dected  or  Is  secretary  of  said  sen- 
ate, and  the  defendant  J.  A  Lyon,  auditor 
of  state,  from  Issuing  warrants  to  said  Par- 
sons for  any  part  of  the  compensation  aris- 
ing from  said  office.  Tbe  defendant  Parsons 
baring  answered,  plalnUff  filed  a  demurrer 
to  the  second  and  fourth  counts  thereof,  and, 
tbe  demurrer  being  orermled.  plaintiff  elect- 
ed to  stand  Ml  said  demurrer,  and  appeals. 


Heniy  &  Wlla^  tm  ampcUant  J.  M. 
Parsons,  for  appellees. 

OIVBN,  J.  1.  The  petltlott  shows  that  the 
plaintiff  was  authorized,  by  an  tn^er  of  one 
of  the  Judges  of  the  district  court  in  and 
tor  Pdk  county,  to  bring  this  action;  tbe 
coun^  attorney  of  said  county  refusing  to  do 
so.  The  relator  states  his  cause  ot  action 

follows:  "That  on  or  about  the    day 

of  Jan.,  A  D.  1802,  the  relator,  J.  W.  CUff. 
was  by  tbe  senate  of  the  2itb.  general  aa- 
semhly  of  the  state  of  Iowa  duly  dected  to 
tbe  office  of  secretary  of  said  senate,  as  a 
permanent  officer  thereof,  to  hold  said  office 
daring  the  r^;ular  session  of  said  senate  and 
24tb  general  assembly.  Ttiat  on  or  about  the 

  day  of  January,  A  D.  1892,  the  said 

relator  duly  qualified,  and  entered  upon  the 
discharge  of  his  duties,  and  has  ever  since 
discharged  faithfully  the  duties  of  said  of- 
fice, except  when  prevented  by  the  defendant 
Parsons  and  those  In  conspiracy  and  cdla- 
slon  with  him;  and  said  rdator  baa  at  all 
times  been  ready  and  willing,  and  is  now 
ready  and  willing,  to  discbarge  the  duties 
of  said  office  during  the  term  for  which  he 
was  dected,  and  Is  entitled  to  receive  as 
compensation  the  sum  of  seven  dollars  per 
day  during  said  regular  session,  and  what- 
ever sum  shall  be  appropriated  by  said  geo.- 
eral  assembly  for  work  In  transcribing  and 
Indexing  the  Journal  of  said  soiate.  T\^t 

on  or  about  the  day  of  January,  A  D. 

1802,  the  defendant  Panona  entered  Into  a 
conspiracy  with  L.  R.  Bolter,  S.  L.  Bestow, 

  Yeomans,  and  others,  for  the  puri>oee 

of  Illegally  and  forcibly  despoiling  said  re- 
lator of  his  rights  to  said  office  and  .the 
emoluments  pertaining  thereto,  and  cm  the 

 day  of  January,  1802,  In  pursuance  of 

said  conspiracy  tbe  said  parties  did  wrong- 
fully. Illegally,  and  by  force  seize  and  cause 
to  be  seized  the  person  of  tbe  said  rdator, 
and  by  force  and  arms  ejected  him  from 
his  place  at  the  desk  of  said  senate,  and  have 
ever  since  by  force  kept  and  exduded  him 
therefrom,  and  from  the  possession  of  the 
paraphernalia  of  said  office,  and  have 
force  placed  the  said  Parsons  In  poaaeadon 
of  said  desk  and  the  paraphernalia  of  said 
office,  and  the  said  Parsons  now  claims  to 
have  been  duly  dected  to  said  oflloe,  and  to 
be  entitled  to  the  salary  and  emoluments 
thereof;  but  plaintiff  says  he  is  not  entitled 
to  said  office  or  Its  emoluments,  because  the 
said  rdator's  term  had  not  expired,  and  there 
Is  no  cause  for  removing  him,,  and  his  forci- 
ble ejection  was  without  authority  of  law, 
and  therefore  void.  That  the  defendant 
Mltebell  is  the  speaker  of  the  house  of  rep- 
resentatives of  the  said  21th  general  assem- 
bly, and  he  is  about  to  certify,  Jointly  with 
the  lieutenant  governor  of  Iowa,  that  tbe 
said  Parsons  has  been  duly  elected  to  the 
office  of  secretary  of  said  senate,  and  the  de- 
fendant J.  A.  Lyons,  auditor  of  said  state. 
Is  about  to  issue  warrants  to  said  Paracms 
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for  tbe  enudnmcnti  of  said  offlco.  and  both 
of  said  offlcers  will  so  do  unless  restrained 
by  order  ot  this  court,  and  by  Uielr  bo  doing 
plalntUf  will  suffer  great  and  IrreparaMe  In- 
jnzy.  niat  tbe  relator  Is  not  <»il7  entitled 
to  said  salary,  but  he  is  also  a  taxpayer  of 
tbe  said  state,  and  will  suffer  great  and  ir^ 
reparable  Injury  unleaa  said  Speaker  Mitchell 
and  Auditor  Lyons  be  restrained  from  thus 
aiding  and  asalBtlng  the  said  Parsons  in  pro- 
curing the  emoluments  of  said  office.** 

The  defendant  Parsons  filed  bis  answer  In 
four  counts.  In  the  first  he  dttiles  erery  al- 
legatlon  not  expressly  admitted.  The  seo- 
end  count  Is  as  fcAIows:  "Count  2.  Defend- 
ant Parsons,  forthw  answering,  states  ttie 
facts  herein  to  be  as  follows:  That  at  the 
organlaatl(m  of  the  house  of  the  twenty- 
fourth  general  assonbly  Iowa  his  code- 
fendant  W.  O.  MltcheU  was  dected  speaker 
of  the  honae  of  retvesentatlves,  and  at  said 
time  one  Poyneer  was  lieutenant  gOTomor  of 
the  state  of  Iowa;  that  the  relator  berdn,  J. 
W.  Cliff,  was  a  candidate  for  secretary  of 
the  senate  of  Iowa,  and  on  the  14th  di^  of 
January,  18S2,  snbseqnait  to  the  pamanent 
organisation,  the  said  Poyneer,  on  a  vote  of 
24  aoiatora,  declared  the  said  rdatw  elect- 
ed secretary  of  the  senate;  that  at  said  time 
VS  of  the  senators  voted  oa  the  call  of  the 
ndl  for  secretaiy  of  the  senate,  there  being 
absoit  or  not  rottag  26  mnnbos  of  the  sen- 
ate; that  anbseauenUy.  np«t  the  canvass  of 
the  vote  of  the  dectots  of  the  state  ot  Iowa, 
the  Hon.  S.  X<.  Bestow  was  declared  dected 
lieutenant  goTwnw  of  Lnra,  and  was  didy 
Inaugurated,  and  entered  upon  the  discharge 
of  bis  duties  as  such  on  tbe  20th  day  of 
January,  1892;  that  on  tho  2l8t  day  of  Jan- 
uary 1892,  at  two  o'doGk  P.  II.,  the  senate 
met,  and  the  Hon.  8.  H  Bestow  presiding; 
that  at  said  Ume  the  following  proceedinsi 
were  had  in  relation  to  the  office  (tf  secretary 
of  the  BMiate,  and  the  same  were  as  shown 
by  the  Journal  c€  the  senate,  whldi  ia  as  fol- 
lows, to  wit:  'Senator  ]3olter  offered  the  fol- 
lowing resolutlcm:  '^Resolved  by  the  senate, 
that  J.  W.  Cliff,  now  acting  as  chief  secre- 
tary of  this  body,  be,  and  Is  bereby,  reUeved 
from  any  further  duty  as  such  acting  secre- 
taiy, and  that  he  is  required  and  ordered  to 
turn  over  and  ddlrer  to  such  perstm  as  tiie 
senate  may  elect  to  such  office  of  <jhlef  clerk 
all  bills,  resoladons,  books,  and  records  now 
In  said  CUlTs  possession  pertaining  to  said 
office  of  chief  clerk  of  the  senate."  *  And  the 
Question  being  on  the  adoption  of  the  reso- 
lution, 24  senators  and  president  of  the  aea- 
ate  voted  in  the  affliuiatlve,  and  24  ssiators 
voted  in  tbe  negative,  and  so  the  resolution 
was  adopted  and  dedared  carried  by  the 
lieutraiant  governor  presiding  as  president  of 
the  senate;  whereupon  the  following  reso- 
lution was  Introduced  by  Sen.  Bolter:  *Re- 
solved,  that  Samnd  N.  Parsons,  of  Linn 
county,  be,  and  is  hereby,  elected  to  the  office 
of  permanent  and  chief  secretary  of  tt^e  lo'mt 
BuutLte  during  the  24th  general  assembly  of 


(lowi 

tills  stata'  !nie  roll  being  called  on  tha  adoi 
tkm  of  this  resolutkm,  there  woe  24  seni 
tors  voted  In  the  affirmatlTe,  and  the  roD  c 
the  senate  being  called  showed  38  senatoi 
present  eo  the  reotdntton  was  adopted,  an 
the  same  was  dedared  adopted  by  the  pre 
Ident  of  the  soiat^  and  Samnd  N.  Ponon 
waa  declared  dected  pomanoit  secretary  d 
tbe  senate,  and  immediately  appeared  at  tb 
bar  of  the  senate,  and  took  the  oath  of  offlc 
of  secretary  ot  the  senate,  and  was  duly  fa 
stalled  in  such  office,  and  entered  upon  tli 
discharge  of  his  duties  oa  such,  and  has  en 
since  been,  and  at  present  Is,  mgaged  In  1± 
discbarge  ot  his  duties  as  sncdi  (Acer."  I 
the  third  count  he  denies  the  alleged  coi 
spiracy,  and  alleges  that  by  reason  of  tt 
passage  of  the  resolution  set  out  In  the  ae 
mid  coont  the  relator  became  divested  of  a 
rl^ta  to  Bald  office,  and  to  any  emolnmem 
thneof.  The  fourth  cotmt  of  the  answi 
la  as  follows:  "Count  4  The  deftandant,  fo 
tlwr  answwlng,  says  fliat  tbis  court  bas  i 
Jurisdiction  to  hear,  try,  and  determine  th 
cause,  inv<dvlng  as  tt  di>es  the  office  of  tl 
secretary  of  the  senate  of  Iowa;  lliat  tl 
constitntiMi  of  Iowa  the  senate  has  the  rijd 
to  determine  who  are  Ite  officers,  and  It  ht 
determined  that  the  defendant  herein  wj 
and  Is  secretary  of  tiie  Iowa  state  senate- 1 
the  24th  gmoal  asseoibly  from  and  aln< 
tbe  2lBt  day  of  January,  .1892;  that  this  an 
is  brought  for  the  purpose  of  iiai-aMing  tl 
defoidanl;  who  has  puformed  all  the  dutL 
potalnlng  to  the  said  office  of  setxetazy  i 
the  senate;  and  that  in  defewUng  again 
the  lttjnncti<m  Isaned  In  this  case  the  defen 
ant  has  been  compiled  to  go  to  great  e 
pense  in  emidoytng  comisel  and  making  J)k 
aratlons  to  dlsstdve  the  taJnnctlon,  to  wit,  : 
the  sum  of  one  hundred  dollars,  (1100.00.; 
The  rdatw  filed  a  donnrrer  to  the  answi 
as  foDoWB:  THie  plaintiff  demurs  to  the  se 
ond  count  at  the  d^endiut  Parsons'  anawc 
because  the  fhcte  therein  stated  do  not  co 
stitnte  a  defimse  to  the  plaintUTs  dali 
in  this:  (1)  The  eald  count  shovn  that  t 
latMT  waa  duly  elected  to  the  office  of  sect 
tary  of  the  senate  as  a  part  ite  permane 
organization,  and  falls  to  show  that  he  wi 
lawfully  removed  from  said  office,  or  tbi 
there  was  any  vacancy  which  the  senate  hi 
powia-  to  flu  ^  The  plaintiff  donuza  to  tl 
fourth  count  of  defoidant  Panmis'  anawc 
because  tbe  facts  therein  stated  do  not  oo 
stltute  a  defesse  to  fdaintUTs  claim.  In  tin 
It  la  a  claim  for  damages,  which  has  i 
foundation  in  law,  and  cannot  properly  1 
made  in  this  action.'* 

2.  Seetlim  7  of  article  8  of  the  constltntic 
of  Iowa  Is  as  follows:  "Bach  boose  shi 
choose  its  own  offlcers  and  Jodge  of  the  qua 
Ificatiom^  dectlon  and  return  of  Its  on 
members.  A  contested  election  shall  be  d 
tennlned  In  such  manner  as  shall  be  dlrec 
ed  by  law."  Here  we  have  undoubted  ai 
tbority  In  the  senate  to  cboose^  In  such  wa 
aa  it  pleases,  its  own  (Acers.   The  law  wit 
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respect  to  the  ranovsl  at  mbwdbute  officers 
la  weU  stated  In  19  Amer.  ft  Stag.  BUic.  Lnr. 
p.  0621*,  as  follows:  **In  tbe  idMsnc*  of  eoo- 
Btltutional  poTistow  or  statotory  regnla- 
tloiis.  where  tbe  toiiire  te  not  find  lav, 
and  where  the  office  is  hdd  at  the  pleasure 
of  the  appointing  power,  tbe  poww  of  re- 
moval la  iBGideDt  to  the  power  of  appolut- 
ment;  and  it  is  well  settled  tn  aodi  ose  that 
an  officer  may  be  remored  witboat  notice  of 
hearing.  This  dootzina  appUes,  homrer, 
whore  the  oOlce  Is  held  at  the  pleasure  of  the 
appointing  power  only.  When  the  tenure  aC 
ttie<^Soe  IsfixedUy  law.or  where  the  concur- 
rence or  consent  of  a  different  body  or  tMcer 
is  required  to  the  removal,  or  irtiere  the  rii^t 
to  removal  can  be  exer^aed  «nly  for  ^ec- 
Ifled  cause  or  for  cause  generally,  tbe  ap- 
pointing power  caonot  arbitrarily  remove 
the  officer.  And.  ^rtiere  tbe  remoral  Is  to  be 
had  for  cause,  tbe  power  cannot  be  exerdaed 
until  the  officer  has  been  duly  notified,  and 
(qiportunlty  givw  Um  to  be  heud  la  Us 
own  defense."  TUi  statemoit  (tf  tba  law  la 
well  supported  In  the  ctsee  cited  In  tbe  foo^ 
notes,  and  Is  not  ooestlonsd  In  this  caao; 
therefore  we  deem  It  wneeeeaary  to  make 
further  citations.  If  nothing  further  appeared, 
it  would  hardly  be  auestLoned  but  that  the 
senate  can  choose  and  remove  its  own  offi- 
cers at  pleasure. 

Appellant  dtea  and  relies  npon  section  13 
of  tbe  Oode.  which  Is  as  foUowa:  'frhe 
■peaker  of  the  house  of  represratatlns  shall 
tulA  his  office  until  the  flnrt  day  of  the  meet- 
ing of  a  regular  sesshm  next  after  that  at 
which  he  was  dected.  All  other  (rfBeers 
elected  by  dther  bouse  shall  hold  their  offices 
only  duilng  the  session  at  whldi  fb»f  were 
dected."  Appellant  contends  that  by  tbls 
section  the  term  of  office  of  the  secretary  of 
the  senate  is  fixed  by  law  to  cwitlune  during 
the  sesrion  at  which  be  was  elected,  and 
therefore  that  he  cannot  be  mnurreH  without 
cause,  notice^  and  hearing.  It  will  be  ob- 
■erved  that  tbe  language  onployed  as  to 
Quse  "otber  cMeen'*  Is  dtffwent  from  that 
with  respect  to  the  speaker,  and  dlflmnt 
from  that  usually  employed  in  fixing  the 
term  of  an  office.  This  statute  says  the 
mpeakn  **BbaSl  hold  bis  cttlee  until  tiie  first 
day  of  tbe  meeting  of  the  regidar  session 
next  after  that  of  which  be  was  dected," 
while  as  to  the  other  officers  It  is  said  they 
**shall  hiM  tiielr  offices  mly  during  the  ses- 
■lon  at  whl<!h  they  were  decked."  Tbe  one 
fixes  a  time  to  which  tbe  office  shall  be 
held,  and  tbat  time  is  6ie  term  or  tenure  ot 
that  office;  tbe  oth«r  does  not  fix  a  time  to 
which  the  office  shall  be  It^,  but  a  time  be- 
yond which  it  Shan  not  be  held.  Tbe  em- 
pioymGot  of  this  imnsnal  language  in  this 
connection  is  quite  Blenlflcant  in  arriving  at 
legislnttve  intention.  The  word  "only" 
seems  to  hare  been  purposely  used  by  the 
two  houses  In  enacting  this  section  in  bai^ 
mouy  with  the  constltntlonal  provision  that 
fticb  house  Shan  choose  its  own  officers. 


Neither  bouse  has  powv  to  control  the  other 
In  choo^dng  its  ofBcexa,  nor  in  fixing  their 
tenure  of  office,  nor  baa  any  general  assem- 
bly power  to  contrtd  tiie  right  of  ^ther  houso 
of  any  sabseQaent  geo«al  assembly  in  thl» 
respect  To  say  that  Ols  section  13  fixes  tbo 
term  of  tbe  secretary  of  the  senate  to  con- 
tlnne  during  the  session  Is  to  abridge^  by 
statute,  tbe  eoostltntloDal  powers  of  the  sen- 
ate to  choose  its  own  officm  In  such  man- 
ner, and  for  such  time,  sa  it  pleases.  To  say. 
however,  that  this  ststnte  does  not  fix  a 
term  during  whidi  the  secretary  shall  hold 
his  office  leaves  It  in  harmony  with  the  pow- 
«s  conferred  on  the  senate  by  the  constlttt- 
tton.  Wt»etber  dther  house  might  extend 
the  term  of  (Acos  other  than  the  speaker 
beyond  the  aeaion  at  which  th^  were  elect- 
ed, so  as  to  cover  any  succeeding  session  of 
the  same  general  assembly,  we  do  not  de- 
termine, as  fliat  qnestlmi  la  not  bef  us. 
Our  condaalons  are  that  no  term  Is  find  by 
law  daring  whldi  tiie  secretary  of  tiie  aenate 
ahaU  hold  Us  office,  that  the  power  to  ap^ 
polot  18  ei^uBlTdy  In  eadi  senate,  that  the 
office  Is  held  during  the  pleasure  of  the  wen- 
ate  appointing,  and  ttierefore  the  aenat«  l^s 
power  to  remove  wlfhont  notice  or  hearing. 
Affirmed. 


SI^  T.  BUSSBLL  et  aL 
(Supreme  Court  of  Iowa.  Jan.  24,  1894.) 
Wills— Ikcafacitt  avd  Ur&db  XnnuBKos— Evi- 

DEKCE. 

1.  CoQteatant,  having  alleged  that  testator's 
mtnd  WR8  80  impaired  by  long  illness  that  he 
was  incompetent,  or  at  least  verj  suBcepttble  to 
undue  inSuence,  maj  tastifr  as  to  testator's 
health  for  several  years  before  his  death,  and 
especially  about  the  time  he  made  the  will. 

2.  To  support  a  will  givlug  contestant,  tes- 
tator's only  son,  a  very  trWng  legacy,  propo- 
nents mar  show  eontwstant's  uiancial  cucnm- 
stances. 

3.  nie  apparent  Injustice  of  a  will  la  to  bt^ 
eonsidered,  with  other  circnmstance^  to  show 
incapacity  or  nudne  Influence;  and  It  Is  error 
to  charge  tbat  such  injustice  is  not  to  be  con- 
sidered unless  the  will  Is  actually  luTalid  ou 
those  gronods. 

4.  In  the  preaeoce  of  evidence  of  Incapacity 
when  the  will  was  made,  such  error  in  the 
charge  will  be  deemed  prejudicial,  though  there 
is  evidence  that  such  a  disposition  of  his  prop- 
erty liad  been  intended  by  testator  for  years. 

6.  A  will  alleged  as  a  reason  for  the  trifling 
legacy  to  contestant,  testator's  only  son,  that 
testator  had  given  him  the  use  of  his  farm  for 
years  without  spedflc  rent,  and  all  testator's 
persiHialty  thereon,  and  had  sold  him  the  farm 
for  $1,000  less  than  had  been  offered  for  it; 
while  contestant  produced  evidence  that  he 
paid  an  the  farm  was  worth,  and  that  at  the 
time  of  the  sale,  shortly  before  he  made  the 
will,  testator  was  incompetent  to  make  a  will. 
HM,  tb&t  proponents  might  show  negotiations, 

Erior  to  the  sale,  tending  to  prove  tbat  testator 
ad  sndi  ofTer,  and  that  contestant  then  thought 
him  competent  to  do  boriness. 

App^l  from  district  court,  Jones  county; 
James  D.  Glffen,  Judge. 

Action  to  set  aside  the  probate  of  a  will, 
and  to  have  the  win  declared  to  be  void. 
There  was  a  trial  by  jury,  and  a  verdict  and 
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Judgmoit  Cor  tbe  defendants.  Tbe  plaintiff 
appeoli. 

J.  W.  JanUaom  and  W.  I.  Obamberlaln*  for 
«I^7caiftfit  Sheean  ft  if  cOara,  Kx  appdlew. 

ROBINSON,  J.  In  the  year  1890,  John 
Sim,  ii  resident  of  Jones  county,  died,  leaving 
an  estate  of  the  value  of  about  $4,000.  His 
wife  liad  died  some  yenra  before,  and  the 
plaintiff  was  his  only  child.  In  May  of  the 
year  specified,  what  purported  to  be  the  last 
will  of  the  decedent  was  admitted  to  probate. 
It  was  executed  on  the  5th  day  of  March, 
1888,  and  bequeathed  to  plaintiff  the  sum  of 
$25;  to  William  Orford,  the  sum  of  $200; 
to  a  church,  $100;  to  John  RusseU.  $100  and 
a  w:ill\injr  stick;  and  to  other  persona,  pic- 
tures and  certain  articles  of  small  value.  The 
will  provided  that  the  remainder  of  the 
property  of  the  testator  should  be  divided 
among  two  nieces  and  two  nephews,  who 
resided  in  Scotland;  aud  appointed  John  Rus- 
sell and  William  Paul  executors.  The 
j^-ounds  upon  which  the  plaintiff  attacks 
the  probate  of  the  wiil  are  that  the  notice 
thereof  was  Insufticient,  that  decedent  was 
not  competent  to  make  a  will  at  the  time 
the  one  in  question  was  made,  and  that  It 
was  obtained  through  undue  Influence.  The 
plaintiff  was  married  in  the  year  1871,  aud 
from  that  time  until  after  the  doath  of  bis 
father  has  lived  upon  and  carried  on  the 
farm  which  was  his  father's  home.  His 
mother  died  in  the  year  187;i,  and  his  father 
Hvetl  with  him  from  that  time  until  the  year 
188(1,  when  he  went  to  Onslow,  aud  there 
lt(»ardrd  with  Mrs.  Walters  until  he  died. 
Tlic  influence  which  plaintiff  alleges  was 
the  wrau-rful  cause  of  the  maliing  of  the  will, 
so  far  as  the  evidence  shows,  was  exercised, 
if  at  all,  during  the  two  or  three  mouths 
which  preceded  the  making  of  the  will. 

1.  The  plaintiff  was  Introduced  as  a  wit- 
ness, aud  was  asked  in  regard  to  the  condi- 
tion of  his  father's  health  for  some  years  be- 
fore he  died,  and  especially  at  the  time  of 
the  making  of  the  will,  and  before  and  about 
that  time;  but  objections  to  his  answering 
the  question  were  susT:iinixl.  It  w;i.s  the 
theory  of  the  plaintiff  tliat  his  fallier's  men- 
tal faculties  had  been  Impaixed  by  long  and 
continued  Illness  to  such  an  extent  that  he 
was  incompetent  to  make  the  will,  and  that, 
If  he  was  not  Incompetent,  his  mental  con- 
dition was  such  that  be  was  easily  influenced 
by  others  to  do  what  he  would  not  have 
done  if  free  from  such  Influence.  We  think 
the  answers  of  the  witness  should  have  been 
received.  The  questions  did  not  relate  to  any 
personal  transaction  or  communication  be- 
tween him  and  tbe  decedent,  and  tbe  an- 
swers would  bare  been  competent  evidence 
of  a  material  fact.  SeverlD  t.  Zack,  55  Iowa, 
28,  7  N.  W.  404;  State  v.  Shelton,  64  Iowa, 
338.  20  N.  W.  459;  Parsons  v.  Parsons,  Qii 
Iowa,  755.  21  N.  W.  570,  and  24  X.  W.  504. 

2.  Appellant  complains  tbat  tbe  appellees 


were  permitted  to  ^ow  tbe  amoont  at  pr 
erty  he  owned  when  tbe  will  was  made, 
asmuch  as  tbe  plalntlfT  attacked  the  will 
part  becaoae  It  was  unnatural  and  unr 
sonable  for  decedent  to  make  to  his  son  oi 
a  nominal  bequest,  and  to  give  all  tbe 
mainder  of  his  estate  to  more  distant  r< 
tlves,  and  to  persons  to  whom  he  was  not 
lated,  we  think  It  was  entirely  proper 
show  tbe  financial  condition  of  the  son, 
bearing  upon  tbe  question  of  the  reasonal 
ness  of  the  will.  If  the  son  had  ample  pr 
erty  to  support  hlms^f  and  family  dur 
their  life,  that,  with  other  facts,  might  ti 
to  show  that  the  disposition  of  {woperty  nu 
by  the  will  was  not  unnatural,  and  thai 
was  reasonable. 

3.  The  court  charged  the  Jury  as  foUo' 
"(16)  The  fact,  if  a  fact,  tbat  the  wlU  Is 
OS  you  would  have  made  It.  Is  not  to  com 
you  in  arriving  at  yom*  verdict  Howe 
tmjust  you  may  regard  tbe  wlU  in 
provisions,  still  you  are  not  to  set  it  at 
for  that  reas<Mi,  not  to  let  ft  have  any  wel 
with  you,  unless  yon  And.  from  the  erlde 
and  the  instructions,  tbe  will  Is  actually 
valid  because  of  unsoundness  of  mind  or 
due  influence."  This  portion  of  the  .cha 
is  Justly  criticised  by  appellant  as  exdud 
from  the  consideration  of  the  Jury  tbe 
leged  unreasonableness  of  the  will.  If 
cannot  be  conddered  unless  the  will  is  tm 
to  be  Invalid  for  other  reasons,  It  Is  d 
that  it  can  have  no  wright;  whereas  It  she 
be  considered,  with  other  circumstances, 
ascertaining  tbe  actual  mental  condition 
the  testatw  when  the  will  was  made, 
motives  which  prompted  bim,  and  tlw 
fluences  to  which  he  was  subject. 

4.  The  appellees  were  permitted  to  at 
negotiations  between  tbe  plalntifr  and 
father  in  regard  to  tbe  sale  of  a  farm 
the  latter  to  the  former,  made  In  Janui 
1SS8.  The  will  recites,  as  reasons  for  gl^ 
pluiutlff  but  V25,  tbat  the  testator  had  gl 
the  use  of  his  farm  to  plaintiff  for  m; 
years  without  exacting  any  specIQc  i 
therefor,  that  the  farm  bad  been  sold 
plaintiff  for  $1,000  less  than  the  testator  i 
offered  for  It,  and  tbat  the  plaintiff  bad  b 
given  all  the  personal  property  which 
testator  owned  on  the  farm.  Evidence  1 
been  offered  on  tbe  part  of  the  plaintiff  wt 
tended  to  show  tbat  he  had  given  for 
farm  all  it  was  worth,  and  tbat  tbe  testf 
was  not  competent  to  make  a  will  at  ah 
tbe  time  of  tbe  sale,  and  (mly  a  short  t 
before  the  will  was  made.  Tbe  teetlmonj 
regard  to  the  negotiations  for  tbe  purcb 
of  the  farm  tended  to  show  that  deeed 
had  been  offered  for  the  farm  |1,000  m 
than  plaintiff  paid  for  It,  and  that  be  i 
regarded  by  the  plaintiff  as  competent 
transact  business.  Although  tbe  testira 
may  not  have  been  very  satisfactory  not 
great  value,  yet  we  think  It  was  propi 
received,  as  tending  to  sustain  the  will. 

fi.  It  iB  urged  by  appellees  that  the  ea 
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we  bare  pointed  oat  were  not  prejudldaL 
It  Is  tme,  scrcrnl  witnesBes  testified  to  the 
physical  condition  of  the  decedent  daring 
tererai  years  preceding  bla  death,  and  there 
WHS  but  little  controTorsy  In  regard  to  the 
facts  wbldi  tbe  rejected  erldew^  of  plaintiff 
was  apparently  offered  to  estatdlsh.  If  there 
were  no  oth&r  error  In  the  case,  we  mtgbt  not 
find  It  necessary  to  distorb  tbe  judgment  of 
the  district  court  It  is  said  there  was  no  evi- 
dence that  tbe  will  was  the  result  of  on- 
due  Influoice;  that  no  questions  In  regard  to 
the  reasonableness  of  the  will  could  hare 
been  considered  by  the  Jury;  therefore,  that 
the  error  was  without  prejudice.  It  must  be 
admitted  that  the  evidence  in  regard  to  Im- 
proper Influence  Is  entitled  to  little,  If  any, 
weight  The  will  appears  to  have  been  made 
much  as  the  father  intended  for  many  years 
to  make  It,  as  indicated  by  former  wills,  and 
letters  he  had  written  to  relatives.  But  the 
plaintiff  alleges  In  his  petition,  and  Intro- 
daced  evidence  to  show,  that  decedent  was 
not  of  sound  mind  when  the  will  in  qnes- 
Ooa  was  made.  Tbe  error  in  the  charge  is 
ivesumed  to  have  been  prejodldal.  and  we 
cannot  say  that  the  presomptlon  has  been 
overcome. 

&  Nnmawus  questions  have  been  presented 
by  Goonsel  which  need  not  be  detwmlned. 
What  we  have  said  disposes  of  the  oontnd- 
Ung  ones  Involved  in  the  case.  Fw  the  errm 
shown,  tbe  Judgment  ot  the  dbtrlct  court  is 
reversed. 


OOFPMAN  T.  TRIMBLE. 
(Supreme  Court  of  Iowa.  Jan.  24,  1804.) 

JDBTIOBS  of  THB  PbAOK — JUKIBDICTIOX. 

Code,  i  3607,  provides  that  the  jnriadlo- 
tion  of  Jasticei  of  the  peace,  when  not  especial- 
ly restneted,  shall  be  coextensive  with  th^ 
reflective  coanties.  Hdd,  that  Acts  20th  Gen. 
Assem.  c  108,  which  establishes  a  circuit  court 
for  the  east  half  ot  Pottawattamie  county, 
with  the  jarisdictton  and  powers  of  circuit 
courts  of  the  state,  does  not  limit  the  jurisdio- 
tfon  of  a  justice  of  the  peace  in  such  county. 
Deere  v.  City  of  Council  Bluffs,  (Iowa,)  53  N. 
AV.  S44.  followed. 

Appeal  from  district  court.  Pottawattamie 
county;  H.  B.  Deemer,  Judge. 

Plaintiff  commenced  this  action  In  tbe 
conrt  of  a  Justice  of  the  peace  of  Avoca  to 
recover  a  sum  of  money.  On  the  application 
of  defendant,  the  action  was  dismissed  by 
the  Justice.  Tbat  proceeding  was  reviewed 
by  the  district  court,  by  means  of  a  writ  of 
error,  and  in  effect  affirmed.  From  the  Judg- 
ment of  the  district  court  tbe  i^alntlff  ap- 
peals. 

Turner,  Smith  &  OnlUson,  for  appellant 
• 

ROBINSON,  J.  This  cause  Is  submitted  In 
this  court  on  a  certificate,  which  shows  the 
following  facts:  "The  plaintiff,  at  tbe  time 
of  the  commencement  of  this  acti<ai.  and  at 
the  time  ot  tbe  hearing  In  the  district  court 
■resided  at  Avoca,  in  Pottawattamie  county, 


east  of  the  west  boundary  Une  of  range  foty. 
The  defendant  was  at  the  same  time  a  resi- 
dent of  Council  Blofls,  west  of  tbat  bonnd- 
ary  Une."  Tbe  question  cotlfled  is  stated  as 
follows:  "Bab  s  Justice  of  tbe  peace  of  Pot- 
tawattamie coun^.  Iowa,  east  of  the  west 
boundary  line  of  range  fcnrty,  Jurisdiction  of 
parties  living  and  residing  west  of  said  west 
line  of  range  l^Hrty,  In  said  Pottawattamie 
coan^?"  "Tlw  Jurisdiction  of  Justices  of  the 
peac^  whooi  not  spedaUy  restricted,  is  co- 
extenslve  with  their  respective  counties;  bat 
does  not  embrace  suits  for  tbe  recovery  of 
money  against  actoal  residents  of  any  other 
oounly,  except  as  isovided  in  section  three 
tiiOQsand  five  Inmdred  and  thirteen  of  this 
chapter."  OoOe,  |  8B07.  The  section  3513 
spedfled  relates  to  written  contracts  stipulat- 
ing toe  payment  at  a  particular  place,  and 
does  not  apply  to  this  case.  We  infer  from 
the  record  and  argument  snbmltted  to  us 
tbat  tbe  Judgment  of  the  district  court  was 
founded  ujfoa  the  theory  tbat  section  8S07  is 
so  far  modified  by  chapter  106  of  the  Acts  of 
the  aoth  Qenwal  AasemUy  that  the  Jurisdic- 
tion of  Justices  of  the  peace  of  Pottawat- 
tamie county,  sKC^tlnff  in  actions  founded 
on  written  contracts,  stipalating  for  payment 
at  a  partlcolar  place,  does  not  extend  l)eyond 
that  side  ot  Hie  line  on  which  they  reside. 
Tbat  questitm  was  oimsldered  in  Deere  v. 
City  of  GouncU  Bluffis,  aowa.)  53  N.  W.  344, 
where  it  was  bdd  tbat  there  was  nothing  In 
the  chapter  spedfled  which  restricts  tbe  Ju- 
risdiction conferred  by  section  S007;  and  we 
are  sadsfled  with  that  dedston.  It  is  proper 
to  say  tbat  It  was  not  announced  until  after 
the  Judgment  (tf  the  district  court  In  this 
case  bad  been  rendered.  Beversed. 


LIDDLE  et  al.  v.  ALLEN  et  si. 
(Supreme  Court  of  Iowa.  Jan.  24,  1894.) 

FBACDtrLBHT  COMVBIANCES— EviDKSCa. 

1.  Defendant  A  mortgaged  his  merchandise 
to  his  wife  and  one  M.,  the  mortgage  not  beini; 
filed  for  record  till  three  months  later,  at  which 
time  creditors  levied  attachments  on  Ills  mer- 
chandise. Contemporaneously  therewith,  A  ex- 
ecuted another  mortgage  to  his  wife  on  the 
merchandise,  subject  to  the  first,  to  secure  a 
note,  and  also  save  her  a  mortgage  on  his 
realty  to  secure  the  same  note.  While  the  mer- 
chandise was  in  the  hands  of  the  sheriff.  A 
executed  a  bill  of  Bale  thereof  to  defendant 
garniahees,  subject  to  the  mortgages,  for  a  re- 
cited consideration  of  91,000,  and  A  and  his 
wife  also  gave  them  a  warranty  deed  of  hia 
rcuUty  for  the  same  consideration,  d^endant 
gamuhees  knowing  of  A.*s  Insolvoicy.  Hdd, 
that  the  bill  ot  sole  and  deed  were  void  as  to 
creditors. 

2.  It  appearing  that  A  purchased  goods  of 
plaintiffs  after  he  executed  the  mortgage  to  M., 
and  before  it  was  filed  for  record,  and  that  the 
holding  from  record  was  by  agreement,  the 
morteaee  is  fraudulent  and  void  as  to  them. 

3.  The  transfer  to  defendant  Karnishees  be- 
ing a  fraud  on  A.'8  creditors,  and  his  rtoperty 
being  in  their  handa  wrongfully,  the  fact  tliat 
they  paid  for  the  property  in  part  by  dischoi^ 
ging  M.'s  mortgage  is  Immatwfal. 
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Appeal  fRMB  district  oonrt,  eSulYv  couutr; 
N.  W.  Uacy,  Judge. 

TUB  enlt  la  a  eoatrvnrar  between  the 
«redltan  of  the  defendant  H.  B.  Alloi,  an 
InaolTeut  debtor,  on  tiw  one  aide,  and  the 
defendants  Smltb  St  Culllaon,  who  claimed 
to  bare  pnrchaaed  Un  propertr  of  saM  Al- 
len, tm  the  other.  It  Is  <dalnied  by  Smith 
ft  CnlllBon  that  tbe7  took  »  MU  of  sale  <tt 
fba  personal  property  of  aald  Allen,  and  a 
deed  or  conyeyanoe  of  his  real  estate,  tn 
sood  fatth,  and  fcr  a  valnable  oonsMenn 
tton.  The  eredltora  matetalned  that  the 
transfer  of  the  property  from  the  Insotrast 
was  fraudulent  aa  to  bis  ereditots.  A  de- 
cree -was  entered  In  tba  distrtct  oonrt  in 
teTor  of  Ibe  oredltxns,  and  taRb  &  OoH- 
son  appeaL 


Smith  &.  OnlllBOQ,  for  appellanla.  By  en 
&  Lockwood  and  J  ease  B.  Wbltnoy,  for  ap- 
pellees. 

BOTHROOK,  J.  1.  It  woold  iks  an  «t 
moat  endless  nudBrtaktag  to  set  ont  tMa 
whole  controT«rB7  aa  shown  fev  tfae  plead- 
ings. It  win  be  snffldent  te  state  tbe  taeta 
and  tesnes  in  a  general  war-  ^  »nM  time 
prior  to  April  8,  IseB,  tba  defendant  AUea 
was  engaged  la  macanUle  bnaboeaa  at  b- 
win,  In  Sbelby  conntr-  He  was  tbe  owner 
of  the  lot  and  baUdii«  need  talm  In  Ua 
bnatneas.  He  owned  Uie  stot^  of  goods  In 
the  building,  and  the  notes  and  acoounte 
against  customers,  and  the  store  furniture 
and  fixtures.  He  was  somewbat  In  debt 
but  there  w«e  no  liens  on  bis  propatr*  On 
said  0th  day  of  Ai»ll,  I8881,  be  eueitted  a 
chattel  mratgage  on  hta  atocfe  of  goods  and 
merchandise,  fornlture  and  fixtures,  and 
notes  and  accounts,  to  one  M.  Humphry 
and  to  A.  O.  AU«i,  the  wife  of  said  H.  R. 
Allen.  The  oonslderatlon  named  In  the 
mortgage  was  $4,818,  and  on  Its  foee  It  ap- 
peared to  have  been  given  to  secnre  the  pay- 
ment of  alx  promissory  notes.  Hw  mort- 
gage was  not  filed  for  record  until  the  24th 
day  of  July,  1888l  The  filing  of  this  mort- 
gage predplfated  a  olsls  In  the  boalness 
career  of  Allen.  Two  days  thereafter,  name 
of  the  wholesale  men^ianta  wbo  bad  daims 
against  him  iwmmenced  actloaa,  and  aued 
out  attacbmente,  and  lerled  tbe  same  on  Us 
stock  of  goods.  At  about  the  same  time, 
Allen  made  another  chattel  mortgage  upou 
bis  stodc  ot  goods,  notes,  and  JMoonnts  to 
bis  wiffe,  to  secure  tbe  payment  of  a  note 
for  91,760.  This  nuntgage  was  made  8a]>- 
Ject  to  the  mortgage  for  943IS  previously 
given  to  Humphrey  and  A.  0.  Allen.  He 
also  gave  to  A.  C.  A^n  a  real-estate  mort- 
gage on  the  lot  and  building,  to  secure  the 
payment  of  said  sum  of  91,700.  On  tbe 
same  day,  and  aftw  the  writs  of  attachment 
had  been  levied  on  tbe  stodE  ot  goods,  and 
while  the  same  was  In  the  p<»session  of  tbe 
idieriH  under  said  writs,  H.  R.  Allen  made 
and  dcUvwed  to  Smith  &  OttUlstm  a  bill  of 


sale  itf  an  of  said  personal  properly,  n 
and  accounts,  subject  to  ttie  mcH>tg 
abore  rettrred  to,  for  a  named  con^t 
tlon  of  f 1,000;  and  on  the  same  day 
Allen  and  his  wife  made  and  delivere 
Smltb  &  CulBson  a  warranty  deed  foi 
lot  and  building,  for  tfae  same  constdera 
Within  a  few  days  thereafter,  otbtf  w 
sale  merchants  commenced  actions  on 
claims  against  Allen,  and  garnished  8 
ft  CallisoD  as  supposed  debtora  of  AUm 
all  of  tbeae  actions  Judgments  were 
tabled  against  Allen.  Later  on,  other 
ttors  commenoed  actions,  and  reooi 
jadgments  against  AUoo,  and  issued  e: 
ttom,  which  were  returned  unsatisfied, 
the  jodgmoit  credMora  filed  petitions  li 
ulty  to  subject  tfae  aald  real  estate  tc 
payment  of  ttaebr  Judgments.  Issues 
made  upon  all  Ifaeae  garnishment  cases, 
OB  tbe  pecraou  of  eonfty,  and  all  of  th 
-tfoan  wm,  agreement,  cnnoUdated 
tried  aa  one  case,  which  was  by  stid  a 
ment  transfenred  to  the  equity  ride  01 
oourt,  and  tried  as  In  equity;  and  it  ta 
tm  trial  anew  In  the  same  manner. 

The  nitlmato  question  for  detemdnatl 
whether  tbe  bill  of  sale  and  the  dec 
Smltb  &  OuZHson  were  rcSA  as  to  the 
Itors  of  H.  R.  Allen.  If  it  was  a  good- 
tranaacttan,  the  case  demands  no  fo 
constderaHon.  But  It  appears  without 
filet  In  tfae  evidence  that  Smith  ft  Col 
knew,  when  they  took  the  bill  of  sale 
deed,  that  attachments  bad  been  levie 
Allen's  stodc  of  goods,  and  that  bis  c 
as  a  merdmnt  waa  ivactlcmy  closed, 
also  knew  that  there  were  other  cred 
who  had  not  yet  commenced  actions  &k 
Allen.  Smith  &  GuIUson  paid  no  const 
tlon  wbatevw  tm  tbe  transfer  of  tbe 
oty  to  them.  It  Is  true  that  they  daJm 
they  performed  legal  srarlces  fw  All« 
quite  a  large  amount,  but  all  ot  this  1 
for  legal  services,  except  a  mere  noi 
sum,  accrued  and  was  esrned  In  Oils 
litigation  with  the  creditors  of  AUei 
large  part  of  it  was  earned  in  a  protzi 
trial  of  an  action  of  replevin  from  the 
Uf  of  part  of  the  goods  In  which  tbe  i 
of  Mrs.  Allen  as  a  mortgagee  was  the 
Hon  at  issue,  and  in  which  die  was  di 
ed.  This  action  In  replevin  was  a  < 
contest  between  Mrs.  Allen  and  the  c 
cm,  and  Smith  ft  CnlUson  were  atta 
against  tbe  creditars.  We  need  not  se 
the  evldaue  In  detaU.  Tbe  diatrlct 
was  unquestionably  right  tn  finding  tho 
whole  transaction  between  Allen  and  i 
ft  Cullison  was  a  fraud  upon  the  cred 
We  seldom  dte  authorities  upon  elemei 
principles  of  tlfc  law.  In  view  of  fo 
questions  to  be  determined,  we  may 
that,  even  tf  BmlOi  ft  OuUIson  bad 
$1,000  In  cash  for  tbe  transfer  of  the 
eriy,  undor  the  tects  of  the  case  the  1 
action  would  be  ftaudulent  Tf  in<o|>er 
conv^cd  wltti  the  design  on  part  oi 
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Tendor,  pazttelpated  In  ttj  Hbm  Tendee,  to 
binder,  delay,  or  defrand  credltora,  the  ven- 
dee's title  will  not  be  inwtected,  notwith- 
Btnnding  be  paid  a  nifflcient  conaidoiatlon. 
Chapel  T.  Qapp,  29  lowa,  191;  Chapman 
T.  BanBom,  44  lowa,  877;  Sweet  Wright, 
57  Iowa»  610,  10  N.  W.  870:  WUUamBon  t. 
Wachenhelm,  SS  Iowa,  277,  12  N.  W.  SOS. 
In  othw  wwds,  the  party  to  Irtram  cmch  a 
traaafer  is  Diade  cannot  eren  be  allowed  to 
partldpate  in  tbe  proceeds  of  the  propoiy 
with  Kood-falth  creditors.  WUaon  t.  HocTt 
15  Iowa,  489. 

2.  Tbe  conrt  b^w  found  as  a  fsct  that 
the  value  of  the  goods  and  merchandise  and 
other  property,  indodlng  tbe  acconnta  and 
notes  transfeiTOd  by  Allen  to  Smith  &  Gnl- 
Uson  by  tbe  bin  tut  sale,  was  $4,600.  It  is 
strenuously  contended  that  this  amcmnt  Is 
largely  in  excess  of  tbe  actual  value  of  tbe 
property.  We  have  given  tbe  evidence  on 
that  feature  of  the  case  a  most  careful  and 
searching  Investigation,  and  our  conduston 
Is  that  tbe  value,  as  fonnd  by  the  district 
conrt,  Is  not  greats  flian  shown  by  a  fair 
preponderance  of  the  evidence.  We  may 
say,  further,  that  we  think,  if  there  waa  any 
error  in  valuation.  It  was  favorable  to  appel- 
lants. 

a  The  court  fonnd  as  a  fact  that  an  of 
the  i^perty  and  notes  and  accounts  went 
into  the  possession  of  the  appellants.  This 
finding  is  dalmed  to  be  omtrary  to  the  evi- 
dence. Here,  again,  we  think  fbat  there  was 
no  error.  Tbe  evidence  shows  b^ond  sll 
question  that  the  goods  and  merchandise  and 
the  notes  and  accounts  were  dtber  taken 
poasession  of  by  appeUants,  or  by  thdr 
agents.  Any  other  flndlug,  under  the  evi- 
dence, would  be  in  dbrect  etmfllct  with  tbt 
rights  which  appdlants  claim  under  the  bill 
of  sal&  It  was  insisted  In  the  conrt  below, 
and  is  claimed  here,  that  the  sale  was  an 
unconditional  and  good-faith  transaction.  It 
Is  contended  that  appdiants  ought  not  to  be 
held  as  gamisbees,  became  they  did  not 
have  possession  6t  the  property.  It  Is  true 
tbat  a  garnishee  is  only  held  for  debts  owing 
to  tbe  defendant  in  the  action,  and  for  prop- 
erty in  his  possession  or  under  his  control. 
The  true  inquiry  in  each  cases  is,  was  the 
garnishee  in  possession  or  bad  he  the  con- 
tnfl  of  the  property  in  controversy  when 
he  was  garnished?  We  find  as  a  fact,  concur* 
ring  with  tbe  district  court,  Uiat,  when  the 
appellants  were  served  with  the  nottoe  of 
garnishment,  it  was  th^  duty  to  call  a  halt, 
and  hold  all  <rf  the  twoperty  Included  in  the 
bUI  of  sale  to  await  the  restdt  of  the  litiga- 
tion. They  preferred  to  take  the  other 
course,  and  sell  the  property,  coUect  the 
notes,  and  apply  the  proceeds  in  payment  of 
tbe  two  chattd  mwtgageB.  They  were  not 
tba*eby  released  of  their  obligations  to  the 
creditors  of  Allen.  It  ia  to  be  remembered, 
and  we  l>aae  the  decision  of  this  qoestlon 
largely  upon  the  consideration,  that  this  Is 
a  case  In  equity,  and  all  the  questions  In- 


volved  are  required  to  be  determined  upon 
reoognlaed  equitable  ^rlnc^les.  The  rule  by 
^iidL.the  anttiUants  ssdi  to  exonerate  titem- 
sdves  from  liability,  and  the  anthorttlea 
whlcb  thegr  cite^  have  no  abdication  to  flie 
facts  of  aiB  caaa  It  Is  the  rule  appllcatde 
to  a  strict  garnishment,  where  the  garnishee 
has  possession  of  property,  and  not  to  a 
case  where  he  Is  fonnd  to  be  in  posaesalon 
of  property  by  a  frandnloit  transfer.  The 
case  at  bar,  upon  the  Issues  made  and  tbe 
agreement  of  tbe  parties.  Is  more  like  s 
cndltora*  blU  tlian  a  strict  garnishment 

4>.  It  was  fonnd  by  tbe  conrt  that  tiie  chat- 
tel mortgage  ftram  Allen  to  Humphrey  and 
Ifca.  Allen  was  fnuuSulent  and  void  as  to  the 
creditors  of  Allen.  The  ground  upon  which 
thte  finding  was  based  la  not  clearly  die- 
dosed  In  the  finding  of  the  learned  dlsttlet 
Judge  wbo  heard  tiie  cause.  But  ottier  find- 
Ings  of  Act  make  it  quite  evident  that  this 
mortgage  was  thought  to  be  fraudntoit,  be- 
cause It  was  porposely  and  Intentionally  with- 
held from  the  record  from  April  6,  1^9,  the 
date  of  its  ezecutloa  and  deUvery,  to  tbe  24 tb 
day  of  Jnl7,  in  tiie  same  year.  It  was  found 
by  the  court  that  "it  was  agreed  between 
the  parties,  at  the  tim^  that  said  mortgage 
should  not  be  filed  for  record,  in  order  tbat 
the  mortgagor's  credit  might  not  thereby  be 
Impaired,  and  his  business  lmi>erlled."  It  la 
omtended  by  appellants  Oiat  the  evidence 
does  not  show  that  any  such  agreement  was 
made;  It  la  probable  that  tiie  flndhig  would 
admit  of  some  doubt  if  tbe  evidence  of  wit- 
nesses alone  should  be  considered;  but  when 
fliat  evideiwe  la  supplemented  the  fact 
that  the  mortgage  was  so  withbdd  from  reo> 
ord,  and  no  reason  appears  therefw,  ttaere  is 
no  other  condurion  than  that  the  purpose 
was  to  maintain  tbe  credit  of  Allen.  This 
fact  being  found,  tbe  mortgage  was  frai^ii- 
lent  and  void  as  to  the  other  creditors,  ^e 
record  shows  that  the  goods  purchased  by 
Allen  of  the  parties  herein  who  are  con- 
testing the  bill  of  sale  were  for  the  most  part. 
If  not  all,  bought  after  the  mortg^  was 
executed  and  ddlvered,  and  before  it  was 
recorded.  It  was  held  by  this  court  in  OoU 
&  Frank  Oa  v.  Miller.  64  N.  W.  443,  that 
such  a  transaction  was  fi-audulcnt  as  to 
crediton;  and  that  case  was  followed  In 
Falker  v.  Llnefaan,  (Iowa)  65  N.  W.  603. 

0.  Humphrey  was  not  a  paxty  to  any  of 
these  actions,  and  It  Is  claimed  tbat  the  court 
bad  no  power  to  .determine  the  validity  of 
his  mortgage  without  having  personal  Juris- 
diction of  lilm.  We  think  that  appellants  are 
in  no  position  to  raise  tbat  question.  Tbe 
transfer  to  them  being  a  fraud  upon  tbe 
creditors  of  Allen,  and  his  property  bdng  in 
their  hands  wrongfully,  tbe  fact  that  they 
I>ald  for  tbe  property  in  part  by  discharging 
Humphrey's  mortgage  cannot  be  held  to 
onerate  them  from  the  fraud,  any  more  than 
if  they  had  paid  the  amount  of  the  mortgage 
to  Allen.  As  we  have  seen,  a  fraudulent 
grantee  is  not  protected,  even  to  the  amount 
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which  he  has  paid  for  the  property.  If  the 
appellants  have  paid  money  in  fortherance 
of  the  design  to  hinder  and  delay  creditors, 
they  most  resort  to  the  parties  to  whom  the 
money  was  paid.  It  was  not  Incnmboit  on 
tte  creditor!  to  malu  Surasbmy  ft  party  to 
this  suit 

Other  qacstions  are  made  in  argument,  or 
nttber  otiier  phasee  of  the  question  we  hare 
oonddeved  are  diacuased.  We  think  we  have 
•ofllclaitly  elaborated  eveir  material  ques- 
tion in  the  case.  The  examination  of  the 
record  has  been  attended  with  no  little  dltd- 
edltjf  reason  of  a  disagreement  of  coun- 
Sri  as  to  the  correctness  of  al}stract8,  which 
has  compelled  na  to  examine  the  transcript 
of  the  evidence  to  some  extent  It  is  claimed 
by  appellants  that  the  costs  of  appdlees'  ab- 
stracts, and  of  the  transcript  which  was  re- 
quired by  the  conflict  of  abstracts,  <m^t  to 
be  taxed  to  appellees.  We  do  not  concur  In 
that  Tiew.  It  appears  to  us  that  the  appel- 
lees were  Joatifled  in  filing  an  abstract  It 
k  possible  that  It  contained  more  printing 
than  was  necessary,  bat  the  excess  is  so  in- 
considerable that  we  do  not  titfnk  costs 
should  be  taxed  therefor.  Tb»  dsocee  of  the 
dfcitrict  court  is  affirmed. 


(Snpmae  Oourt  «f  Iowa.  Jam.  S4  1804.) 

(tamnriL  Law  —  application  iob  Ctamsa^vaa 
— Vobqert—Pkoof  of  H&NDWRnniS— QuALin* 

CATION  or  WlTSK39— EVIDEXCB. 

1.  On  a  criminal  trial,  an  application  for 
continiiance  on  the  ground  of  the  absence  of 
material  witnassas  was  prcqierly  refased,  where 
it  appeared  that  defendant  waa  fally  cognizant 
of  what  witnesses  he  >vonM  need ;  that  the  wit- 
nesses, because  of  who^ic  iiIieicdcc  the  contin- 
uance was  asked,  lived  beyond  reach  of  a  sub- 
poena; and  ihat  he  knew  ttils  far  a  suffidmt 
length  of  time  to  have  taken  filar  depositions, 
but  made  no  eflort  to  do  so. 

3.  On  a  trial  for  forginfr  an  indorsement 
of  one  P.  on  a  draft,  thp  cashier  of  the  bank, 
who  sold  tile  draft  to  P.,  was  asked  for  the 
facts  as  to  tbe  purchase.  Brld,  that  the  court 
properly  refused  to  allow  defendant  to  show  by 
sncn  witness,  on  cross-examination,  that,  a 
week  after  purchasing  the  draft,  F.  ordered 
payment  on  the  draft  stopped,  as  the  witness 
bad  not  been  )nterro;;ated  in  tiiat  regard  In 
m  examination  In  chief. 

8.  A  witness  who  liad  seen  defendant  write, 
and  was  acqnaloted  with  his  handwriting,  was 
competent  to  testify  whether  the  foreed  indorse- 
mrat  was  in  defendant's  hiind writing. 

4.  Witness  was  asked  whether  be  thought 
dM  forged  indorsement  was  in  defendant's 
iMUidwritlog,  and  he  answered  that  'it  looks 
SiHne  like  his."  On  a  repetition  of  the  question, 
he  an8wen?d  that  it  was  very  similar  to  defend- 
ant's hand  writ  in;;.  Couni^cl  then  told  him  that 
it  was  not  a  question  of  similarity,  and  asked 
him  to  state  whether  or  not  it  was  defendant's 
handwriting,  and  he  answered,  "I  should  say 
that  it  is  in  his  handwriting;."  Ilild,  that  any 
error  in  not  strilviug  out  the  first  two  answers, 
as  not  being  responaive,  was  rendered  liarmless 
laj  the  last  answer. 

6.  For  the  pnrpoaes  of  comparison,  a  hotel 
register  In  which  defendant  had  written  hla 
name  about  the  time  of  the  alleged  forgery  was 
«OMpstMit  ufiAnm, 


(loi 

6.  The  use  of  defendant's  signature  to 
application  for  a  continuance  as  a  standard 
comparison  cannot  be  objected  to  on  the  groi 
tliat  it  is  not  sufBdentiy  proved  to  be  his 
nature,  since  be  Is  estopped  from  deiqring 
gennlnenesB. 

7.  Such  signature  Is  not  a  "witness,"  w 
in  Code,  S  4^1,  providing  that  no  "witnc 
can  he  examined  m  support  of  the  indictmi 
who  waa  not  examined  before  the  grand  Ji 
unlesB  written  notice  Iw  ^ven  befbre  the  ti 

Appeal  from  district  court,  Jones  com 
James  D.  Gllfen,  Judge. 

Tbe  defendant  was  indicted,  convicted,  i 
sentenced  for  the  crime  of  forgery,  and 
peals. 

J.  W.  Jamison  and  W.  P.  Wolf,  for  up, 
lant    John  T.  Stone,  Atty.  Gen.,  Thoa. 
Cheshire  and  F.  O.  BlUson,  Go.  Atty.. 
the  State. 

KINNB,  J.  1.  The  charging  part  of  the 
dictment  In  this  case  Is:  "Philip  Fazrl 
ton,  at  and  wltliln  said  county,  and  bel 
the  finding  of  this  Indictment  to  wit, 
the  24th  day  of  Febniaiy,  did  have  in 
custody  and  possession  a  certain  bill  of 
change  or  draft,  which  said  bill  of  exxSut 
was  and  la  aa  follow  that  la  to  i 
fTSO.oa  First  National  Bank,  No.  04J 
Tipton,  Iowa,  I-IO-ISDOl  Pay  to  tbe  ot 
of  Philip  Pfarr  ^F7S0.00)  seren  bund 
eighty  dollars.  To  Hide  and  Leather 
tional  BaulE,  Chicago,  m.  C.  W.  Haw 
Oaahler.'  And  on  tbe  bad^  of  said  blU 
exchange  was  then  and  there  writtoi  a  < 
tain  fo^ed  Indorsement  of  tbe  said  Mil 
exchange  which  aaid  forged  indwsemen 
as  follows,  that  la  to  say:  'Philip  PAi 
he,  the  said  PtalUp  Fanington,  well  kn 
Ing  ^e  said  Indorsement  to  be  forged 
the  day  and  year  last  aforesaid.  In  the  oo 
1y  af<Hre8aid.  wlllfnlly  and  feloniously 
utter  and  dispose  of,  and  pubUab  aa  t 
the  said  Indorsenient  of  the  said  VOL  <tf 
change  BO  Indorsed,  with  Intoit  then  i 
there  to  defraud  one  B.  B.  Snyder,  contt 
to  and  In  TlolatKm  of  law."  To  tUs 
dlctmrat,  defendant  pleaded  not  guilty, 
appeals. 

2.  It  Is  contended  tliat  ttie  oourt  wred 
oremillng  defendant's  motion  for  a  contl 
ance.  This  motion  was  baaed  upon  tbe 
sence  of  one  Bardwell,  a  resident  of  O 
rado;  one  Eaton,  a  resident  of  Wilton  Jv 
tiim,  Iowa;  and  Louisa  Kalb,  a  resident 
Crawford  county,  Iowa.  As  to  tbe  wlti 
Bardw^  it  ia  shown  that  defendant  la 
he  was  a  resident  of  the  state  of  G(dora 
that  prior  to  March  1,  ISBl,  Bardwell  1 
Informed  defendant  that  he  would  bo 
Tipton  about  the  latter  date,  and  woqU 
mam  there  until  April,  1891;  that  defend 
had  Intended  to  take  bis  deposition,  bnt 
learning  that  he  was  coming  to  Tipton, 
not  do  BO.  A  subpoena  was  issued  for  i 
witness;  bnt  when,  it  does  not  appear, 
ton  Is  also  said  to  be  a  material  witness 
the  defendant   It  seems  a  subpoena  ^ 
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Issued  tor  him,  but  the  record  before  us 
taUa  to  show  when  it  was  done.  Ixndsa 
Kalb  lives  beyond  the  reach  of  a  satq^oena. 
She  had  been  in  Cedar  conntr  tor  three 
months,  and.  It  is  arerred.  expected  to  re- 
maSn  until  after  ttte  March  tetm  of  the 
Jones  district  court  for  1891,  bat  was  called 
home,  and,  though  expecting  to  return,  has 
not  done  bo.  Even  If  it  be  ctmoeded  that 
the  proposed  testfnumy  of  these  three  wit- 
nesses Is  material  and  competrat,  still  the 
court  did  not  err  in  Its  ruling.  This  record 
discloses  the  fact  that  this  case  had  been 
tried  once  before;  that  the  defraidant  waa 
arrested  about  a  year  prior  to  the  last  trial 
It  must  be  presumed,  tiien,  in  the  absonce 
of  a  showing  to  the  contrary,  that  defendant 
waa  folly  conyersant  with  the  witnesses  he 
wooU  need  on  the  trial  tat  a  sufficient 
length  itf  time  to  bare  taken  tbetr  deposl- 
tionB,  OT,  If  within  the  reach  of  a  subpoena, 
to  have  bad  it  sored  in  due  time.  There 
Is  no  uffldent  excuse  offered  for  ftUllag  to 
take  the  depositloo  of  any  of  these  parties. 
Tlien  is  no  diligence  sliown  In  attempting  to 
aecnre  these  witnesses,  or  their  depositions. 
Ko  effort  was  ever  made  to  take  Baton's  dep- 
oaltimi,  nor  does  it  appear  wbui  the  sub- 
poena waa  Issued  for  htm.  Louisa  Kalb.  in 
fact,  stayed  In  Cedar  county  until  a  week 
befwe  this  application  was  filed,  and  that 
w^t  home,  to  Crawford  county.  It  does 
not  appear  when  the  snbi>oena  was  Issued 
for  her.  The  facts  show  negligence  on  part 
ot  the  defraidant  In  not  securing  this  evi- 
dence. Again,  tiie  application  does  not  con- 
torm  to  the  requlrementa  of  the  statute,  in 
this:  that  It  falls  to  state  facts  and  show 
reasonable  grounds  for  believing  that  the 
attendance  or  testimony  of  the  witnesses 
will  be  procured  at  the  next  term  of  court, 
and  this  the  statute  requires.  Code,  I  2750. 
^e  motion  was  properly  overruled. 

3.  Hawley,  the  cashier  of  the  bank  that 
sold  the  draft  to  Jacob  Pfarr.  the  indorse- 
ment of  which  it  Is  claimed  was  forged,  was 
asked  as  to  the  facts  surrounding  the  pur- 
chase. On  cross-examination,  defendant  at- 
tempted to  show-by  the  witness  that,  a  week 
or  10  days  after  the  purchase  of  the  draft. 
Jacob  Pfarr 'Went  to  the  bank,  and  ordered 
payment  on  said  draft  stopped.  This  was 
clearly  not  cross-examination.  The  witness 
had  not  been  interrogated  on  his  examination 
In  chief  as  to  the  matters  sought  to  be  shown 
«k  crosB-examlnation.  The  ruling  of  tlie  court 
was  therefore  correct 

4.  N.  B.  Anthony,  a  witness  for  the  state, 
testified  that  he  had  lived  In  Stanwood  21 
years,  and  was  in  the  mercantile  business; 
that  he  had  known  the  defendant  for  20 
years;  was  somewhat  acquainted  with  his 
handwriting,  having  seen  him  write.  He  waa 
then  asked  to  look  at  the  signature  In  contro- 
VCTsy,  and  state  whether  or  not,  in  his  opin- 
ion, It  waa  in  defendant's  handwriting.  De- 
fendant's counsel  objected  to  the  question  as 
calling  for  Ineompetmt  testimony.   The  ob- 


Jecti<m  was  ororuled,  and  the  witness  an- 
swered, "It  looks  some  like  his."  Defond- 
ant  moved  to  strike  the  answer  because  It 
dlsdosed  that  the  witness  was  incompetent 
to  testify  upon  the  subject  inquired  about, 
and  because  the  evidence  was  incompetent 
This  motl<m  was  overruled.  The  examina- 
tion then  proceeded  as  follows;  "Q.  Mr. 
Anthony,  what  is  your  best  Judgment  as  to 
whether  that  is  his  handwriting?"  Same 
objection,  and  overruled.  "A  Of  course,  I 
wouldn't  swear  that  that  Is  his  handwriting 
unless  I  saw  him  put  it  tiiere.  Q.  No,  of 
course;  Irat  what  Is  your  best  Judgment  as  to 
Its  b^ng  his  Iiandwrlting?"  To  this  the  same 
objection  was  made,  and  same  ruling  had. 
"WeU,  sir;  I  should  think  It  very  stmllar  to 
his  handwriting.  Q.  But  yon  will  have  to 
answer  the  qnesticm,  Ifr.  Anthony."  Defend- 
ant's counsel  moved  the  court  to  strike  out 
all  the  answers  of  the  witness,  as  being  In- 
competent. The  motion  was  overruled,  "lifr. 
Anthony,  I  want  you  to  state  what  is  your 
best  Judgment  as  to  whether  or  not  that  is 
his  handwriting.  It  Is  not  a  question  of  simi- 
larity. A  Well,  I  should  say  that  It  Is  in 
his  handwriting.  It  is  very  similar  to  his 
handwriting.  But  as  to  saying  that  It  Is 
positively  in  his  handwriting,  I  couldn't  say 
that  without  seeing  Iilm  write  It"  Here  the 
motion  to  strike  the  answers  was  renewed 
and  oveiTuled.  To  all  these  rulings  the  de- 
fendant at  the  time  excepted.  Having  In 
view  the  entire  examination  of  this  witness, 
we  do  not  think  the  court  erred  In  Its  rulings. 
The  rulings  are  assailed  upon  two  grounds: 
First  because  the  witness  was  not  shown  to 
be  an  expert  and  qualified  to  testify;  and,  scc- 
oaA,  that  the  testimony  in  fact  given  was  in- 
competent There  can  be  no  question  as  to 
bis  being  a  competent  witness.  He  had 
shown  that  he  had  been  acquainted  with  de- 
fendant tor  20  years;  that  he  was  acquainted 
with  his  handwriting,  and  liad  seen  him 
write.  In  Hyde  v.  Woolfolk,  1  Iowa,  167, 
it  is  held  that  in  such  cases  the  competency 
of  a  witness  as  an  expert  does  not  depend 
upon  his  having  followed  a  particular  call- 
ing, but  rather  "on  his  means  of  knowledge, 
as  a  business  man,  and  his  Intelligence." 
Every  fact  necessary  to  be  established  in  the 
first  instance  to  show  his  competency  liad 
been  shown.  It  Is  now  almost  the  universal 
rule  ttiat  one  who  has  seen  a  party  write  is 
competent  to  give  an  opinion  as  to  the  genu- 
ineness of  his  signature,  In  a  proper  case.  1 
Greenl.  Ev.  i  677;  Egan  v.  Murray,  80  Iowa, 
182,  45  N.  W.  663;  Succession  of  Morvant,  45 
La.  Ann.  207,  12  South.  349;  State  v.  Zim- 
merman, (Kan.)  27  Pac.  999;  De  La  Motte's 
Case,  21  How.  St.  Tr.  810;  Miles  v.  Loomis, 
75  N.  T.  288;  BeQ  v.  Brewster,  44  Ohio  St. 
690,  10  N.  E.  679;  State  v.  Gay.  94  N.  O.  814; 
State  V.  Stair,  87  Mo.  268;  Long  v.  LltUe,  119 
111.  000,  8  N.  E.  194;  Hopper  v.  Ashley.  15 
Ala.  457;  Moon  v.  Crowder,  72  Ala.  79; 
Woodman  v.  Dana,  52  Me.  9;  Bank  v.  Arm- 
strong, 06  Md.  113, 6  AtL  684;  Kog.  Exp.  Test 
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<24l  Ed.)  I  122.  All  the  OBSwen  of  the  witness 
Mt  ont,  except  tbe  last,  were  not  rcspondve 
to  the  qnesttona  asked;  and  ir  it  should  be 
coDceded  that  they  were  incompetent,—* 
question  we  do  not  And  It  necesaarr  to  de> 
cide.— end  that  fbe  court  erred  in  not  atrik- 
Ing  them  out.  stUl  tbe  error  waa  without 
prejudice  to  the  defendant  Tbe  last  answer 
was  both  reqwDslTe  and  competenl^  and  tt 
embraced  all  and  more  than  was  In  the  ifflor 
answors.  In  no  errait  could  tlie  defendant 
bare  been  prejudiced  by  tbe  coort'e  rolinga 

6.  SUllott  testified,  as  a  witness  for  the 
state,  that  he  waa  acquainted  with  tbe  defend- 
AUt;  that  he  kept  a  hotel  at  Stanwood,  Iowa; 
«nd  that,  at  Tarious  times  near  the  time  of 
tbe  conunissloa  of  the  alleged  forgery,  de- 
fendant bad  Bt<9ped  at  liia  hotel,  and  he  had 
seen  bim  write  bis  name  in  tbe  liotel  r^^lster. 
The  poTpoaa  of  tbe  testimony  waa  to  idoitl- 
ty  as  gennlira  the  signatures  of  defendant  on 
liUa  hotd  re^ster  pr^imlnary  to  its  Inlroduo- 
tim  in  eTldenc&  Defendant  mored  to  strike 
tbe  eridoiee  as  Incompetent,  immaterial,  and 
Irrelevant  The  motion  was  overruled,  and 
an  exertion  taken.  Oounsera  claim  Is  that 
the  hotel  register  could  not  be  used  aa  a 
-standard  of  comparlKm,  becanse  it  was  not 
relevant  or  material  to  any  other  Issue  tn  tbe 
■case.  Whaterer  may  be  the  rule  elsewhere, 
this  court  bas  recognlEed  tbe  to  use,  for 
the  purposes  of  ccnnparlBon,  defendant's  genu- 
ine signature,  whererer  found,  if  made  about 
the  time  of  the  alleged  forg^.  Hyde  t. 
WooUolk,  1  Iowa,  104;  State  t.  Galklns,  73 
Iowa,  128,  84  N.  W.  77T.  See  Sankey  t. 
Oook.  82  Iowa,  125,  47  N.  W.  1077.  In  the 
<3alkins  Case;  the  writing  sought  to  be  proven 
as  a  standard  was,  as  In  the  case  at  bar,  a 
signature  of  the  defendant  in  a  hotel  register, 
which  was  proven  to  be  bis  signature  by  one 
who  saw  bim  write  it  and  tt  was  held  proper. 
What  we  have  said  In.  this  divMon  of  the 
opinion  applies  also  to  defmdant's  exceptions 
to  the  admission  of  tbe  testimony  of  Mersbon, 
identifying  a  check  presented  to  Mershon, 
with  defendant's  name  Indorsed  tb^eon. 

6b  It  appears  that  on  March  13,  1891,  and 
preceding  the  OHnmencement  of  the  trial  be- 
low, the  defendant  filed  a  motion  for  a  con- 
tinuance. It  purported  to  be  signed  by  bim, 
and  below  his  signature  was  the  following: 
"Subscribed  in  my  presence,  and  sworn*  to 
before  me,  by  PblUp  Farrlngton,  this  13th 
ilay  ot  March,  1891.  R.  M.  Bosh,  CHerk." 
Witness  Hawley,  being  recalled,  and  shown 
to  be  competent  to  testify  as  an  expert  said 
he  had  never  bad  any  correspondence  with 
the  defendant  and  had  never  seen  bim  write. 
The  state  then  offered  in  evidence  the  signa- 
ture of  the  defendant  to  bis  showing  for  a 
contlntiance.  It  was  objected  to  as  incom- 
petent aa  a  standard  of  comiMrlson,  aa  there 
was  no  evidence  that  the  signature  oCTered 
was  wrlttffli  by  the  defendant,  and,  furth», 
because  no  notice  bad  been  given  defendant 
that  such  a  papa  would  be  offered  In  sop- 
port  ot  the  Indictment  and  tbe  same  was  not 


(loi 

iKfore  the  grand  jury.  The  objections  w 
overmled,  and  tbe  signature  admitted 
graiulne,  and  was  thereafter  used  by 
state  as  one  of  the  standard  writings  for 
purpose  of  cnnparlson,  all  against  defe 
ant'a  objection.  Our  statute  {nmides  t 
"evidence  rejecting  liandwrlting  may 
given  comjtarison  made  1^  eiqierts,  w 
tbe  jury,  with  writings  of  the  same  per 
which  are  proved  to  be  genuine."  Codt 
sess.  It  was  hdd  in  Hyde  v.  WoolfoU 
Iowa,  10%  tliat  there  woe  two  metboda 
proving  tbe  standard  writing:  First  by 
testimony  of  a  witness  who  saw  the  pi 
write;  and,  second,  the  party's  own 
misslini,  when  not  offwed  by  faims^.  It  ^ 
also  said  that  there  might  be  other  wayf 
proving  the  genulneneaR  of  the  standard  t\ 
ing.  The  statute  is  absolute  in  Its  requ 
ment  that  tiie  genuineness  of  tbe  stand 
writing  must  be  established,  but  makes 
[woTisIon  aa  to  how  It  shall  be  done.  B 
the  defendant  tor  a  legitimate  purpose, 
tadies  his  slgnatnre  to  a  paper  which 
flnda  necessary  or  dedrable  to  file  In  the  e 
It  is  filed,  and  becomes  a  jiart  of  the  rec 
in  the  case.  Tlie  defendant's  name  purp< 
to  1>e  signed  to  the  paper.  The  <derk  certi 
officially  that  that  signature  was  put  tl 
by  defnidant  befbre  bim,  and  In  hia  p 
ence.  On  the  fhith  of  such  a  showing, 
tbe  genuineness  of  tbe  defendants  signal 
thweto,  and  In  rellanoe  thereon,  tbe  coor 
asked  to  grant  him  a  continnance.  He 
thereto  moat  at^Munly  said  to  tbe  court 
the  very  case  on  trial,  that  his  slgnatun 
tlut  paptat  la  genuine.  Tbe  case  la  not 
Hyde  V.  WooIf<dk,  siq^a,  for  In  that  case 
acknowledgment  did  not  show  ttiat  tbe 
nature  was  bis  own,  irtille  in  tbe  case  at 
his  signature  was  made  In  tbe  preeencc 
the  officer,  and  it  was  adopted  as  defc 
ant's  by  bim  in  attempting  to  secure  a  < 
tintunce  on  tbe  atrength  of  the  show 
made,  and  which  was  necessarily  signed 
him.  Surely,  where  one  rigns  Ills  name  1 
papra-,  which  be  voluntarily  nukes  ^  pan 
the  recwd  In  tbe  case,  and  np<m  whicb 
invokes  title  acticm  ot  the  court  be  must 
held,  In  tbat  case,  at  least  to  l>e  estop 
from  thereafter  questioning  the  gandnei 
of  bis  signature  to  such  paper.  As  simp 
ing  this  doctrine,  see  Uo«e  v.  U.  8.,  91 
S.  270;  WUber  v.  Bldiolts,  S  Oolo.  240;  > 
ton  V.  Peck,  14  Mich.  287.  Onr  statute  j 
vtdes,  in  substance,  that  In  sopiKHt  of  the 
dictment  the  state  cannot  introduce  any  ^ 
□ess  who  waa  not  examined  before  the  gn 
jury,  and  the  minutes  of  whose  testtmi 
were  not  taken  by  the  cleric  ot  tiie  gn 
jury,  and  pres^ted  wtth  tiw  Indictment 
the  court  nnleaa  the  coonty  attom^  si 
have  given  tbe  defendant  four  dars*  not 
fn  writing,  before  the  commenconeDt  of 
trlaL  And  If  tbe  county  atbnncj  desires 
Introduce  such  evidence,  and  has  not  gl< 
the  notice  tor  want  of  time  abice  he  lean 
that  the  evidence  could  be  obtained,  be  n 
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moTO  the  court  for  leave  to  introdace  It;  and, 
tf  the  Qoutt  sustains  the  motion,  defendant 
must  elect  whetha-  the  cause  dkaU  be  oon- 
ttaued  on  his  motion,  or  the  trial  proceed, 
and  the  eiridence  be  introduced.  Code,  I 
•M21.  This  eTldenca  waa  not  before  the 
grand  jnry.  no  notice  was  given  def^dant 
that  it  would  be  produced  In  support  of  the 
tedictment,  and  no  motion  was  made  by  the 
county  attorney,  u  the  statute  provldea. 
The  provision  of  the  statute  la,  as  we  have 
•een,  that  no  witnev  can  be  examined  in 
npport  of  the  indictment  by  the  state,  un- 
less  he  was  examined  before  the  grand  jury, 
or  unless  notice  is  given.  Now,  is  the  offered 
rignature  a  witness  within  the  language  and 
Intent  of  the  statute?  We  think  not  The 
word  "witness,"  as  used  In  the  statute,  evl* 
dently  refers  to  a  person,  not  to  an  Inanl* 
mate  object  or  thing.  See  Bouv.  Law  Diet 
tit  "Witneea;"  Webst  Diet  tit  "Witness." 
We  are  not  warranted  in  extending  the  pro- 
vision of  the  statute  so  as  to  cover  a  kind  of 
errldence  not  mentioned  therein.  We  d)s* 
cover  no  error  In  admitting  the  slgnatnre  In 
evidence. 

7.  It  1*  said  that  the  verdict  is  not  sustain* 
•d  by  the  evidence.  We  do  not  tetA  called 
upon  to  discuss  the  erldence  in  detail  We 
think  It  ftdly  justified  the  Jury  in  finding  de- 
fmdant  gnllty.  His  explanation  of  the 
means  by  wtaldi  he  came  Into  poescsstou  of 
tiie  draft  was  ecceedlngly  unsatisfactory  and 
wholly  improbable;  His  conduct  and  conver 
satlcn  after  be  knew  that  the  draft  was 
datmed  to  be  the  property  of  another  was 
not  that  of  an  Innocent  man.  We  have  do 
doubt,  from  the  record  ^fore  us,  of  tbe  de- 
tsndant's  guilt  After  a  patient  examination 
of  the  entire  recca'd,  and  the  conslderatioft  of 
all  emn-  assigned,  we  discover  no  reason  for 
disturtilBg  the  verdict  Affirmed. 


BOSENBAUH  et  a),  v.  HORTON. 
(Supreme  Court  of  Iowa.  Jan.  20,  1894.) 

PASTKBIWHIP — NOTICB  OV  ReTIRBMERT  OF  PaKT- 

Ki»— K&im— Fowos—Rbcohb  on  Apfbau 

1.  A.  motion  to  strike  ttom  tbe  flies  an  ad- 
^tional  abstract  becaase  not  filed  within  the 
time  required  will  be  dverruled  where  no  preju- 
dice resulted  from  the  failure. 

2.  PlalntifF,  who  has  had  no  actual  notice  of 
the  retirement  of  defendant  from  a  banking 
firm  of  which  be  had  been  a  member,  is  not 
charReable  with  constructive  notice  thereof  by 
the  fact  that  the  bank,  after  defendant's  re- 
tirement, shipped  some  com  to  him,  and  drew 
on  tiim  for  me  nroeeeds,— a  transaction  which 
never  occurred  during  defoidant's  connection 
with  the  bank. 

3.  Nor  is  plaintiff  chargeable  with  con- 
Btructive  notloe  of  defendant's  retirement  by 
the  fact  that  the  bank,  after  such  retirement, 
used  In  its  correspondence  with  htm  stntionerj 
with  tbe  name  "F.  A.  Kenyon.  Cashier* 
■tamped  over  the  printed  form  of  letter  bead 
iia  used  during  defendant's  connection  with  the 
bank,  where  F.  A.  Kenyon  was  in  fact  cashier 
of  the  bank  durlug  the  correspondence. 

4.  A  bank  may  take  from  a  customer  com 
In  payment  of  a  debt  due  it  tnm  the  eostonsri 
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Appeal  from  district  court,  Galhoan  coun- 
ty; George  W.  Paine,  Judge. 

Action  at  law  to  recover  an  ammmt  due 
tiie  plalntier  on  account  of  money  advanced 
on  drafts  for  which  defendants  the  Pomeroy 
Bxchange  Bank,  F.  A.  Kenyon,  F.  L.  Ken- 
yon, and  A.  A.  Horton  are  alleged  to  be 
liable;  F.  A.  Kenyon  did  not  enter  an  ap- 
pearand, and  a  default  was  entered  against 
him.  The  defendants  F.  L.  Kenyon  and  A. 
A  Horton  filed  separate  answers,  and  there 
was  a  trial  by  Jury,  which  resulted  In  a 
verdict  against  both  F.  L.  Kenyon  and  Hor- 
ton tor  ¥719.90.  Judgment  was  rendered 
against  them  for  that  amount  and  costs. 
Tbe  dsfendant  Horton  appeals. 

B.  M.  Wright,  for  Appellant  Oole,  McTey 
&  Cheshire,  for  appellees. 

BOBINSON,  J.  For  some  years  before 
August,  1890,  a  copartnersblp  known  as 
Rosen baum  Brm.  was  engaged  In  the  com- 
mission business  at  Chicago.  On  the  Ist  day 
of  that  month  the  copartners  and  some  of 
their  employes  organized  a  corporation  under 
tbe  same  name,  which  succeeded  to  the  busi- 
ness of  the  firm,  and  is  the  plaintlCT.  During 
several  years  prior  to  April,  1888,  the  de- 
fendant Horton  was  engaged  in  dealing  In 
lamba*,  coal,  grains,  and  hay  at  Pomeroy, 
and  at  times  shipped  grain  and  hay  to  Bos- 
enbaum  Bros.  In  the  month  last  named 
H(Hton  and  one  B.  C.  Brownell,  as  copart- 
ners under  the  name  of  Brownell  &  Horton, 
purchased  of  Oould  &.  Moody  a  banking 
business  which  had  been  carried  on  in  the 
name  of  the  Pomeroy  Exchange  Bank.  That 
name  was  retained  by  Brownell  &  Horton, 
who  carried  on  the  business  under  it  and 
in  their  own  name  until  the  latter  part  of 
the  year,  when  Brownell  sold  his  Interest  In 
the  bank  to  the  defendant  P.  L.  Kenyon. 
He  and  Horton  became  copartners  nnder  tbe 
name  of  Horton  ft  Co.,  and  afterwards  under 
the  name  of  Horton  ft  Kenyon,  and  carried 
on  the  banking  business  in  those  names  and 
in  the  name  of  the  Pomeroy  Kxchauge  Bank, 
until  the  Ist  day  of  September,  1890.  On 
that  date  Horton  sold  his  interest  In  the 
bank  to  the  defendant  F.  A.  Kenyon,  who 
had,  since  the  first  of  tbe  year,  been  employ- 
ed by  tbe  firm  to  assist  In  Its  business.  The 
agreement  of  sale  was  made  In  writing,  and 
provided  that  no  change  in  tbe  firm  name 
should  be  made  until  the  1st  day  of  the  next 
montii.  At  about  the  same  time  F.  A.  Ken- 
yon purchased  the  Interest  of  his  father,  F. 
L.  Kenyon,  and  became  tbe  sole  owner  of 
the  bank.  Prior  to  the  1st  day  of  September, 
1890,  no  drafts  were  drawn  on  the  plaintlCt 
by  the  Pomeroy  Bxchange  Bank  nor  by  its 
owners.  During  the  month  of  December,  P. 
A  Kenyon  shipped  to  plaintiff  several  car 
loads  of  flax  seed  and  oats,  and  drew  on 
It  drafts  to  tbe  amount  of  $3  000,  which  were 
paid.  The  amount  of  the  drafts  exceeded 
tbe  proceeds  Of  the  sblpmeati  by  about  (700, 
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and  this  action  was  brought  to  recover  that 
excess. 

1.  It  appears  without  material  conflict  In 
the  evidence  that  Horton  woa  not  Interested 
In  the  bank  when  the  drafts  In  questtnn 
were  drawn,  and  that,  as  between  binui^ 
and  F.  A.  Eenyon,  he  was  not  In  any  mau- 
ner  liable  for  their  payment  He  Insists 
that  the  court  erred  In  not  directing  a  ver- 
dict In  his  favor.  The  plaintiff  contends, 
however,  that  it  paid  the  drafts  under  the 
belief  that  he  was  one  of  the  owners  of  the 
bank,  without  any  knowledge  that  be  bad 
transferred  his  int^est  in  it,  and  without 
any  notice  which  would  charge  it  with  such 
knowledge.  He  admits  that  he  did  not  give 
any  newspaper  notice  of  the  transfer  of  his 
interest,  but  contends  thnt  he  Informed  per- 
sons in  Pomeroy  of  the  fact;  that  be  caused 
to  be  printed  and  circulated  business  cards 
which  gave  notice  of  it;  that  the  transac- 
tion in  which  the  drafts  were  drawn  waa 
not  within  the  scope  of  the  business  the 
bank  had  carried  un  while  he  was  connected 
with  It;  and  that  plaintiff  knew  from  the 
character  of  the  transaction,  toe  correspond- 
once  It  had  with  F.  A.  Kenyon,  the  station- 
ery he  used,  and  other  sources  of  informa* 
tiou,  of  facts  which  charged  It  with  knowl- 
edge of  the  change  tn  the  ownership  of  the 
bank.  There  Is  some  claim  made  by  the  ap- 
pellee that  the  firm  of  Horton  &  Kenyon 
was  engaged  tn  the  business  of  dealing  regu- 
larly in  grain.  Their  books  show  a  grain 
accotmt,  and  that  money  of  the  bank  was 
paid  out  for  grain.  But  we  are  satisfied 
that  Horton  alone  was  concerned  In  the 
grain  business,  and  that  the  money  paid  for 
grain  was  for  his  benefit  The  flax  seed 
and  oats  shipped  to  plaintiff  wer«  obtained 
by  the  bank  of  Smith  &  Son  In  the  following 
manner:  They  owed  a  machine  company 
about  $700,  and  the  bank  abouf  |900.  The 
bank  had  guarantied  the  payment  of  the 
claim  of  the  machine  company,  and  the  flax 
seed  and  oats  were  taken  to  apply  In  pay- 
ment of  the  two  claims.  The  transaction 
waa  not  a  usual  one  with  the  bank,  but  was 
necessary  for  It  to  secure  Its  claim  and  the 
claim  of  the  machine  company.  It  does  not 
require  any  arguments  to  show  that  the 
bank  was  authorized  to  secure  itself  against 
loss  by  taking  the  property  In  question,  and 
that  it  had  the  right  to  ship  It  to  Chicago 
fur  siile,  even  though  such  a  proceeding  was 
not  withii^the  wdlnary  scope  of  its  business, 
and  was  unusual.  If  it  be  claimed  that  the 
transaction  was  so  unusual  that  plaintiff,  la 
the  exercise  of  ordinary  caution,  should  have 
Inquired  in  regard  to  It,  the  answer  is  that 
If  such  inquiry  had  been  made,  it  wonld 
have  disclosed  the  fact  that  the  flax  aeed 
and  oats  were  properly  taken  in  the  trans- 
action of  the  ordinary  business  of  the  bank. 
In  fact  the  letter  of  advice  In  regard  to  the 
shipments  waa  signed  by  F.  A.  Kenyon  as 
cashier,  and  stated  that  the  property  shipped 
and  to  be  shipped  was  taken  oa  account  of 


a  debt.  F.  A.  Kenyon.  attee  be  acquired 
the  ownership  of  the  bank,  conducted  ita 
bnslnem  und^  the  names  Pometiny  Ex- 
change Bank  and  Horton  &  Kenyon,  and  In 
his  correspondence  with  plaintiff  used  sta- 
tionery prepared  for  his  predecessors,  oo 
'  which  those  names  were  printed.  It  Is  true 
that  over  those  names  were  stamped  the 
w(H^,  "F.  A.  Kenyon,  Cashl^*."  One  of 
the  drafts  was  signed  by  him,  without  the 
addition  of  the  word  "cashier,"  and  at  least 
one  of  the  shipments  was  made  In  his  own 
name,  but  he  Informed  the  plaintiff  that  all 
shipments  vrete  (or  the  bank,  and  tbat  h« 
Intended  to  sign  the  drafts  as  cashl^;  and. 
relying  upon  those  statements,  the  plaintiff 
kept  its  account  In  the  name  of  Pomeroy  Ex- 
change Bank.  Had  plaintiff  Inquired  Id  re> 
gard  to  the  stamping  on  the  letta-  heads,  he 
would  have  learned  that  F.  A.  Kenyon  was 
In  fact  the  cashier  of  the  bank;  and  further 
ingiiiry  wonld  have  developed  the  fact  that 
the  drafts  and  shipments  were  all  on  ac- 
count of  the  bank.  There  waa  nothing  in 
any  of  the  circumstances  on  which  Hwtoo 
relies  to  charge  plaintiff  with  notice  of  the 
change  In  the  ownwahip  of  the  bank  which 
should  be  treated  as  having  that  effect  He 
does  not  claim  that  he  sent  any  notice  of 
the  change  to  plaintiff,  but  testified  that  he 
notified  an  agent  of  plaintiff  of  It  His  tes- 
timony In  tbat  regard  is  contradicted  lo'  the 
agent  and  the  Jury  found  specially  that  he 
did  not  give  any  notice  to  the  agent  uid 
that  none  was  published  or  sent  to  plaintiff. 
That  finding  has  so  much  support  In  the  evi> 
denw  tbat  we  cannot  disturb  it  The  fact 
appears  to  be  tbat  Horton  and  othvs  wen 
planning  to  organize  a  new  bank  to  sncceed 
F.  A.  Kenyon  on  the  lat  day  of  January, 
1891,  of  which  Horton  vraa  to  be  president; 
and  It  la  probable  that  for  that  reason  be 
(ailed  to  give  the  notice  of  his  retirement 
fhun  the  bank,  which  ordinary  prudent^  and 
btulneaa  usage  would  have  dictated.  How- 
ever tbat  may  be,  we  find  nothing  In  ttae  rec^ 
wd  which,  in  view  of  the  finding  of  the  Jory. 
can  be  regarded  aa  evidence  that  pialntUT 
bad  either  actual  or  constructive  iiotice  <ti 
the  change  in  the  bank.  The  appellant  ob- 
jects to  certain  paragn^hs  of  the  charge  to 
the  jury  on  the  ground  that  they  adopt  too 
rigid  a  role  In  regard  to  such  notice,  ex- 
cluding f^m  the  consideration  of  tbe  jury 
dreumstances  wblch  should  have  caused  a 
reasonably  prudent  person  to  make  an  In- 
vestigation wblch  would  have  disclosed  tbe 
(acts  In  regard  to  the  ovrnta^hlp  of  tne 
bank.  But  If  It  be  conceded  that  the  pnr- 
tions  of  tbe  charge  so  objected  to  are  not  ao 
curate  as  general  statements  of  the  law.  we 
think  they  could  not  have  been  prejudiced 
In  this  case,  for  tbe  reason  that  there  were 
no  drcnmstancea  of  ttaat  kind  shown  bj 
ertdence. 

2.  Appellant  has  discussed  at  length  ds- 
meroUB  questions,  which  we  do  not  flod  it 
necessaty  to  maitl<m  In  detiUL   Sooie  ars 
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disposed  of  1^  what  we  have  already  said, 
others  are  immaterial  to  a  decision  of  the 
case,  and  others  are  not  founded  upon  proper 
exceptions.  A  motion  to  strike  an  additional 
abstract  because  not  served  and  filed  within 
the  time  required  by  the  rule  in  regard  to 
such  abstracts  will  be  overruled  for  the  rea- 
son that  no  prejudice  to  the  appellant  from 
tbe-delay  Is  shown.  A  motion  of  the  appel- 
lee to  dismiss  the  appeal  In  view  of  the  con- 
clusion reached  on  the  merits  we  find  un- 
necessary to  determine.  It  Is  sufficient  to 
say  that  we  have  examined  the  entire  rec- 
ord with  that  care  which  the  importance  of 
the  questions  involved  demands,  and  find  no 
error  prejudicial  to  the  appellant.  The  Judg- 
ment of  the  district  court  Is  affirmed. 


BABTON  V.  DISTRICT  COURT  OP  MA- 
HASKA COUNTY. 
(Supreme  Court  of  Iowa.  Jan.  20,  WH.) 
CaiHiKjLL  Law— Co STiNCANCi— Vacating  Sur- 

MiaSION. 

1.  Defendant,  charged  with  selling  liqnor  to 
contempt  of  an  injancnon,  was  served  with  in- 
formation two  days  before  hearing,  and  then 
obtained  an  hours  dday.  The  state  having 
rested,  defendant  presented  bis  attorney's  affi- 
davit for  coQtiouance,  which  stated  that  affi- 
ant had  been  retained  on^  the  day  before,  and 
bad  not  been  able  to  find  out  who  the  state's 
witnesses  were,  nor  what  th^  wonld  swear 
to;  that  def^dant  informed  him  that  he  could, 
if  a  continuance  til)  next  week  were  granted, 
rebut  one  witness'  testimony,  and  that  affiant 
wished  to  produce  Impeaching  evidence.  Held, 
that  due  diligence  was  not  shown. 

2.  On  information  for  selling  liquor  in  con- 
tempt of  injunction  the  conrt  will  not  set  aside 
the  submission,  and  allow  defendant  to  Intro- 
duce evidence,  on  affidavits  Impeaching  the  rep- 
utation for  truth  of  the  two  state's  witnesses, 
and  the  mental  camtcity  of  one  of  them,  and  on 
defendant's  own  affidavit  that  he  could  disprove 
the  alleged  sale  sworn  to  by  one  witness,  both 
witnesses,  as  w^  as  defendant,  having  testi- 
6ed  at  a  hearing  set  for  defendant's  conven- 
ience. 

Certlorftrl  jfeoceeOSagB  to  test  the  legality 
of  an  order  pnnlslilng  the  plaintiff  for  a  con- 
tempt 

Llston  McMUlen,  for  plaintiff.   Byron  W. 

Preston,  for  defendant 

ROBINSON.  J.  On  the  8th  day  of  March, 
1803,  the  plaintiff  was  adjudged  guilty  of  a 
contempt  of  court  In  violating  a  decree  which 
had  l>een  rendered  against  him  restraining 
the  maintenance  of  a  nuisance  by  the  keep- 
ing for  sale  and  selling  of  Intoxicating  liquors 
in  violation  of  law.  Id  a  building  specified. 
Ue  was  adjudged  to  pay  a  fine  of  $700  and 
costs,  and  to  be  Imprisoned  until  the  fine 
should  be  paid,  not  exceeding  210  days. 

1.  The  petition  for  the  writ  of  certiorari  Is 
based  upon  eight  grounds,  only  three  of 
which  are  urged  by  counsel  in  argument 
The  first  of  those  la  stated  as  follows:  "(2) 
The  defendant  was  on  the  stand  as  a  wit- 
TiMB  fw  himself,  and  refuaed  to  criminate 


himself  on  cross-exnmlnatlon,  and  the  court 
convicted  blm  because  he  refused  to  crimi- 
nate himself,  and  such  action  on  the  part  of 
the  court  was  illegal."  On  this  ground  it  is 
sufficient  to  say  that  it  Is  explicitly  denied 
by  the  defendant  In  Its  return  to  the  writ, 
and  Is  not  sustained  by  the  record.  There 
was  direct  evidence  of  the  guilt  of  plain- 
tiff, upon  which  his  convictlou  was  undoubt- 
edly based. 

2.  The  next  ground  of  the  petition  urged 
is  that  "(3)  the  court  erred  In  overruling  de- 
fendant's application  for  contlunance,  and 
acted  Illegally  therein."  The  return  shows 
that  the  information  charging  the  defendant 
with  the  contempt  in  question  was  presented 
to  the  defendant  on  the  Sth  day  of  March, 
1893;  that  an  order  was  thereupon  issued, 
whi<di  fixed  the  time  for  hearing  the  charge 
at  7  o'clock  In  the  afternoon  of  the  10th  day 
of  that  month.  A  short  time  before  that 
hour  the  defendant  appeared  in  court  by  his 
attorney,  and  stated  that  he  bad  an  engage- 
ment for  7  o'clock,  but  would  be  ready  for 
trial  at  8,  and  thereupon,  nt  his  request,  the 
hearing  was  set  for  8  o'clock.  The  parties 
appeared  at  the  time  fixed,  and  proceeded 
with  the  hearing.  When  the  state  rested,  the 
defendant  presented  the  affidavit  of  bis  at- 
torney and  application  for  a  continuance. 
The  substance  of  the  affidavit  was  that  the 
attorney  was  employed  in  the  case  only  the 
day  before,  and  bad  been  unable  to  ascer- 
tain who  the  witnesses  against  his  client 
were,  and  what  their  testimony  would  be, 
until  that  evening.  That  he  had  been  In- 
formed by  his  client  that  he  could  rebut  the 
testimony  of  one  of  the  witnesses  against  him 
if  a  coottnuance  untU  the  next  Wednesday 
should  be  granted,  and  that  he  desired  to 
introduce  impeaching  witnesses.  We  do  not 
think  sufficient  diligence  to  prepare  for  the 
hearing  was  shown,  and  the  court  did  not 
err  in  refusing  a  continuance. 

8.  The  third  ground  of  the  petition  which 
Is  discussed  Is  stated  as  follows:  "(4)  The 
court  erred  in  overniUng  defendant's  motion 
to  set  aside  the  submission  of  the  cause  and 
permit  the  introduction  of  evidence  in  behalf 
of  the  defendant"  The  facts  on  which  that 
ground  Is  based  appear  to  be  that  at  the 
close  of  the  hearing  the  shorthand  reporter 
was  ordered  to  make  a  transcript  of  his  notes 
of  the  case,  and  the  15tb  day  of  March  was 
fixed  for  rendering  Judgment  On  that  date 
the  Judge  of  the  court  was  In  Oskaloosa  for 
a  short '  time  for  the  purpose  of  rendering 
Judgment,  and  the  plaintiff  there  presented 
to  bim  affidavits  attacking  rbe  reputation  for 
truth  and  veracity  of  one  of  the  two  wit- 
nesses who  had  testified  to  facts  showing  a 
violation  of  the  injunction,  and  his  general 
moral  character,  and  attacking  the  reputa- 
tion of  the  other  witness  for  truth  and  verac- 
ity, and  his  competency  oo  account  of  al- 
leged mental  defects.  These  affidavits  were 
accompanied  by  the  application  and  affi- 
davit of  tbe  plaintiff  to  set  aside  the  sab- 
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misalon  of  the  cause  and  permit  Mm  to  In- 
troduce the  testimony  of  the  witnesses  whose 
affldavltB  were  given.  The  affidavit  of  plain- 
tiff stated  that  he  conld  prove  that  the  al- 
leged sale  of  intoxicating  liquors  which  one 
of  tlie  witnesses  had  testified  to  had  never 
been  made,  and  could  Impeach  both  of  the 
witnesses.  The  application  was  reslated  by 
a  counter  affidavit,  and  was  denied.  While 
the  showing  of  the  application  Is  In  some  re- 
spects unusually  strong,  yet  we  do  not  think 
doe  diligence  to  prepare  for  the  bearing  on 
the  10th  day  of  March  is  shown  by  the 
plaintiff.  Without  any  suggestion  of  Insuffi- 
cient time  for  preparation,  the  plaintiff,  by 
his  attorney,  had  the  hour  ori^nally  fixed 
for  the  hearing  changed  to  suit  his  conven- 
ience. He  does  not  seem  to  have  made  any 
preparation  of  consequence  for  the  hearing. 
The  witnesses  whose  testimony  and  character 
are  assailed,  and  also  the  plaintiff,  were  ex- 
amined in  open  court.  An  examination  of 
the  entire  record  leaves  us  with  the  Impres- 
siOD  that  the  plaintiff  was  seeking  to  delay, 
rather  tlian  to  prepare  for,  a  hearing.  The 
showing  of  error  in  the  action  of  defendant 
to  not  sufficient  to  justify  ua  In  disturbing 
the  judgment  Afflrmed. 


MONTGOMERY   COUNTY  FARMERS' 
MOT.  INS.  GO.  T.  MILNER. 
(Supreme  Court  of  Iowa.  Jan.  20,  IBM.) 

Ml'TVAL  FiKB  InbDRAMCK  CoMPAKT  —  CORPORATS 

Debt  —  What  Cosbtitotbs  —  AssEstsMENT  or 
Mbmbbr  —  Cramob  or  By-Laws  —  Epfbot  on 
Mbkbbiis  —  Fkacd  or  Cohpaht  —  Failubb  to 
Dbfbkd  Action  for  Loss. 

1.  The  ocemptioD  of  the  private  property  of 
the  members  of  a  mutual  fire  insnrance  com- 
pany from  corporate  debts,  provided  for  in  its 
•rtides  of  Incorporatloii,  doM  not  apply  ta  a»- 
■essmenta  against  membws  for  losses  and«r 
policies  issued  by  it. 

2.  The  articles  of  Incorporation  of  a  mn- 
taai  fire  insurance  company  provided  that  there 
should  be  ssven  managers,  and  aotborliad  than 
to  adopt  such  rules  and  by-laws  as  seemed 
proper.  The  application  of  a  member  redted 
that  he  agreed  "to  pay  all  Jnst  assessments, 
and  be  govmied  in  all  cases  by  the  bylaws 
et  the  association."  Hdd,  that  the  managers 
were  agents  of  each  person  who,  by  applying 
for  insnrance,  became  a  member,  and  such  per- 
son was  bound  by  their  acts  In  chnnginK  the 
br-lawB,  even  tbongb  he  had  no  actual  notice 

the  change. 

Appeal  from  district  court.  Montgomery 
county;  A.  B.  Thomell,  Judge. 

Plaintiff,  a  mutual  insurance  company  up- 
on the  assessment  plan,  brings  this  action 
at  law  to  recover  of  the  defendant,  as  a 
member  of  said  company,  an  aasessment 
made  upon  a  policy  beld  by  him  for  $2,300; 
said  assessment  being  to  paj  a  judgment 
in  favor  of  Thomas  W^eldman,  also  a  mem- 
ber, for  ¥2,012.  rendered  on  account  of  a 
low  sustained  by  him  under  his  ptdicy  from 
the  plaintiff.  The  defendant  answered,  de- 
njing  liability  opon  the  following  grounds: 
That  plainttfra  articles  of  Inoorporatlon  pro- 


vide that  the  private  property  of  its  mem- 
bers shall  be  exempt  from  corporate  debts, 
wherefore  said  judgment  Is  not  binding  on 
defendant's  private  property;  that  plaintiff's 
by-laws  provided  that  no  insurance  should 
be  binding  until  the  amount  of  property 
placed  upon  Its  books  amounted  to  f 100,000, 
and  that  tlie  day  on  which  liability  should 
commmce  on  the  first  $100,000  of  risk  taken 
by  the  company  should  be  determined  by 
the  executive  committee;  that  there  has  ner- 
ear  been  to  exceed  $70,000  of  risks  taken 
by  the  company;  that  It  never  had  authority 
to  assume  any  risks  so  as  to  bind  defendant; 
that  at  the  time  def^dant  took  his  policy 
he  was  apprised  that  private  property  was 
exempt  from  corporate  debts,  and  that  the 
Insurance  could  not  take  effect  until  there 
was  $100,000  In  risks;  and  that  he  accepted 
hia  policy  upon  those  conditions.  He  aileRes 
that  the  Judgment  in  favor  of  Weidmnn  Is 
fraudulent  and  void,  for  that  questions  of 
the  validity  of  Weidman's  Insurance,  for  the 
reasons  already  stated  as  a  defense  herein, 
were  not  presented  as  a  defense  in  that 
case.  The  Jury  being  waived,  the  case  was 
tried  to  the  court,  and,  upon  certain  findings 
of  facts  and  conclusions  of  taw  made  by 
the  court.  Judgment  was  entered  In  favor 
of  the  plaintiff  for  $12.85  and  costs,  includ- 
ing $1.28  attorney's  fee.   Defendant  appeals. 

F.  H.  Darti  and  O.  B.  Richards,  toe  ap- 
pellant 

GIVEN,  J.  1.  The  only  question  for  us 
to  determine  Is  whether  there  is  error  Id 
the  conclusions  of  law  announced  by  the 
court  as  applied  to  the  facts  of  the  case 
The  court  found  that  the  exemption  of  the 
private  property  of  the  members  from  cor- 
pwate  debts  "does  not  apply  to  assessments 
against  the  members  for  losses  under  poli- 
cies Issued  by  this  company,  as  such  assess- 
ment Is  a  debt  of  the  indlvldiul  stockholder, 
and  not  of  the  company."  This  conclusion 
Is  unquestionably  correct.  It  Is  not  the  com- 
pany that  owes  the  assessment  sought  to  be 
recovered,  but  the  defendant.  It  does  not 
make  hia  liability  a  corporate  debt,  that  ibe 
assessment  may  go  to  tbe  payment  of  soeb 
a  debt 

2.  The  articles  of  incorporation  provide 
that  "there  shall  be  sev«i  managers  to  con- 
duct said  bnsineas."  The  court  found  "tiiat. 
as  managers  of  said  company,  tbey  were  tlx* 
agents  of  each  person  who,  by  applytnv  ffv 
tnsuranoe,  became  a  member  thereof;  nnd 
sucb  person  was  bound  by  the  acts  of  bts 
agents  In  changing  said  by-laws,  or^v 
though  he  had  no  actual  notice  of  f^uch 
diange."  In  defendant's  application  for  his 
policy,  he  agreed  as  follows:  "I  herel>y 
agree  to  pay  all  just  assessments,  and  be 
governed  In  ail  cases  by  the  by-laws  of  tbe 
association.  In  case  It  becomes  necessary 
to  collect  oaaeasments  by  law,  I  agree  to 
pny  a  reaaonable  attorney**  fM;"  By  this 
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■fraement  the  defendant  bonnd  blmaelf  to 
be  gOT«ned  In  aU  caaea  the  tqr-lawa  ol 
tbe  aasociation.  The  articles  oC  InoupiKar 
tkm  auUtoriaed  the  managwri  to  "adopt  aacb 
rnlea  and  Igr-lawa  aa  to  tbon  aay  aeem 
SKoffet,"  In  paraoance  of  this  antboritr* 
they  did,  on  May  16, 1886,— which  waa  prior 
to  the  laanlng  of  defendaat'a  poU(7,^-amend 
tbe  by-lam  ao  aa  to  prorlde  aa  foUowa: 
"No  Insnranoe  shall  be  binding  until  the 
amount  of  v^opvtty  placed  oa  tbe  booka  of 
the  company  amoonta  to  $5^000.'*  Tb^ 
directed,  **b»  that  amonat  waa  on  hand  In 
signed  appUcationa,  the  aecretary  waa  In- 
■tracted  to  laaae  poUdea  on  all  algnM  appli- 
catbau.**  In  rlew  of  these  prorUoiia,  and 
tbo  agreaneot  <^  tbo  dtfiendaat  and  tbe 
nature  and  character  of  tbe  organlaation  of 
the  company,  the  conchiaion  of  the  court  aa 
stated  la  certainly  correct  Hie  further  odd- 
di^tm  of  law  that  only  one-balf  of  1  per 
cent,  oa  fha  amonnt  of  defendants  pOUcgr 
could  be  recovered  during  any  one  year  la 
in  exact  accordance  with  the  articles  of  In- 
corporation. 

8.  Then  waa  certainly  no  fraud  In  the 
eompanyli  not  making  the  defenses  here  aet 
np  agalnat  the  daim  of  Wddman.  Hla  pol- 
icy waa  laaned  upon  tito  aanw  Und  of  ap- 
{dlcaflm  aa  defokdant'a,  and  hla  contract 
of  Inauzance  -wom  In  all  respects  the  aajna 
We  think  the  defenaee  are  not  aTallabte  to 
this  defendant,  and  certainly  would  not  have 
been  aviaiable  to  the  company  aa  against  the 
dalm  of  Weldman.  ^e  qnesttona  we  hare 
considered  are  dlscuaaed  under  several  heads, 
and  In  varloua  phraaea,  by  appellant;  but  the 
law  ot  the  case  la  fully  embraced  In  the  four 
GonclnaloDS  annotmoed  by  the  lower  court; 
and  these  conclnalons  we  think,  as  apjdied 
to  the  facti^  are  without  ems.  The  Judf- 
ment  of  tbe  district  court  la  theretoro  af- 
flrmed. 


LBB  T.  BICHSCOND  et  aL 
^opreme  Gonrt  of  Iowa.  Jan.  %  18M.) 
DsBD— Cbutut. 
Where  a  deed  la  ezecated  for  tbe  pnr^ 
pose  of  settling  a  charge  of  embezzlement  from 
a  firm  against  the  grantor's  son,  and  given  to 
oo*  member  of  such  firm,  who  agrees  to  sabmit 
It  to  his  partner,  and,  If  not  BatisfactorT  to 
him,  to  retom  It,  bnt,  if  satisfactory,  to  stop 
the  prosecntion  of  snch  son,  and  It  appears  that 
■ach  prosecution  was  not  stopped,  there  was 
no  delivery  of  the  deed. 

Appeal  from  district  court,  Cass  coimty;  N. 
W.  Macy,  Judge. 

Action  iu  equity  for  the  cancellation  of  a 
ooav-eyauce  of  real  estate.  There  waa  a  hear- 
ing on  the  merits,  and  «  decree  In  fiivor  of 
^alntUt.  13ie  d^endanta  appeaL 

Geo.  A.  Holmes  and  L.  L.  De  Lano,  for 
iVP^l^ULtB.  J.  F.  Smith,  for  appdlee. 

BOSmSON.  J.  The  deffendanta,  WllUam 
Blcbmond  and  Gewge  W.  Fultcm,  for  some 


years  carried  on  a  commwdal  hnslneoa  at 
Council  Bluffs  under  the  name  of  the  Boston 
Tea  Cominny.  Jamea  T.  I«ei  a  aon  of  Ow 
plaintiff,  waa  employed  by  tbrai  aa  dak  for 
about  Uirso  yeara.  In  Jidy,  1888»  and  while 
he  waa  ao  employed,  the  defendants  caused 
him  to  be  arreeted  on  a  preliminary  informa- 
tion which  charged  falm  with,  the  crime  «C 
embeazlement.  WhUe  he  was  under  arrest, 
and  beforo  tbe  examination  waa  bald,  he 
had  an  interview  with  Richmond,  in  which 
he  admitted  that  be  was  guilty  of  the  of- 
fense charged,  bnt  ozpressed  a  deatare  to  set- 
tle the  matter,  and  screed  to  tdegraph  to  bla 
tUber,  who  rerided  at  Ketdmk,  to  cmne  to 
CJoundl  Bluffs.  On  the  next  day,  Saturday, 
July  14th,  ha  leaiBed  that  his  father  oould 
not  come,  and  informed  Richmond  of  the 
fact  On  Sunday,  the  daf^idanto  vlaltBd  him 
at  hla  home,  and  spent  several  hours  there. 
On  the  aame  day,  Richmond,  Jamea  T.  Ijo^ 
and  hla  wife  atarted  for  the  homo  of  plaintiff, 
where  they  arrived  Monday.  An  intwiew 
was  there  had,  at  which  the  plaintiff  and  his 
wife,  the  aon  and  hla  wife,  and  Richmond 
were  present  during  all  or  a  part  ot.  the  time. 
It  reaulted  In  the  ezacntlMi  by  the  plalntig 
and  hla  wife  to  Richmond  of  a  dead  for  threo 
lots  in  the  town  of  Atlantic  for  the  vpedfled 
eonsldwatiuL  of  92,OO0l  TbB  deed  was  giren 
to  Richmond,  and  was  recorded  in  the  office 
ot  the  racwder  of  Oaas  county,  ^e  i^aintlff 
asks  that  the  deed  be  canceled,  and  for  gn- 
eral  equitable  relief.  Tha  district  court  de- 
creed the  deed  to  bo  Told,  and  that  the  tiUe 
to  the  lota  was  vested  in  plaintiff. 

The  plaintiff  alleges  that  the  deed  was 
executed  in  consequence  of  the  repreaenta- 
tkma  of  Richmond,  for  himself  and  Fulton, 
that  James  T.  Lee  had  embeuied  a  laj^esum 
of  mtmey;  ttiat  they  had  filed  an  Infcrmatlon 
agalnat  him,  in  which  he  was  charged  with 
the  embezslement  of  money  and  goods  to  the 
value  of  96,000;  that  the  anbesdraunt  had 
been  confessed  by  him;  that  defmdanto  weca 
his  friends,  and  that  for  the  sum  of  ^8,000 
they  would  dlamisa  the  information,  and  re- 
store him  to  his  emptoyment,  and  he  would 
have  no  furth»  trouble;  that.  If  the  sum  of 
$3,000  was  not  paid  at  once,  the  proaecutton 
would  be  carried  on,  and  he  would  be  sent 
to  the  peidtentlary.  The  plaintiff  further 
claims  that  at  that  time  he  and  his  wife,  who 
la  the  mother  of  Jamea  T.  Ijee,  w«e  old  and 
feeble;  that  he  waa  sick;  that  both  were 
much  dlstmSbed  and  frlghtmied  by  what  was 
said  to  them,  and  not  knowlug  the  facta,  and 
having  no  knowledge  of  such  matters^  th^ 
believed  what  Rldmiond  aald  to  them;  that, 
whoi  the  deed  was  executed,  Richmond 
agreed  to  submit  it  to  Fulton,  and.  if  It  waa 
not  aatlaCactory  to  him,  to  retom  it  to  plain- 
tiff, but  that,  if  it  was  satisfactory,  tbe  crim- 
inal prosecution  of  hla  aon  would  be  dropped 
and  ended.  Some  of  these  dalms  are  denied 
by  the  defendants,  but  the  pr^onderance  of 
fbB  evidence  ahowathe  following  fticta:  Un- 
til James  T.  Lee  and  wife  and  Rlchmcmd  ap> 
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ttnH  at  the  lionw  of  plaintiff,  he  did  not 
know  of  the  cbargee  against  fala  aon.  He  waa 
then  aboat  70  yeara  of  age,  had  been  In  poor 
health  for  several  yean,  and  was  confined 
to  the  honaew  He  waa  anfetject  to  attadu  ct 
nerrouaneaa,  and  had  bem  auflerlng  from  me 
for  several  days.  Blidimond  told  him  that 
the  amount  of  the  anbeadanent  waa  96^000^ 
but  defendants  would  drop  the  pnwecntloa 
for  98,000;  that  the  preliminary  hearing  was 
set  fin*  the  next  day,  and  would  be  proee> 
Cuted,  unless  a  settlemrait  waa  effected.  The 
son  was  present,  but  did  not  deny  the  charge 
of  embezzlement  which  Blchmond  made. 
Tha  father  and  mother  were  much  frlght- 
ened,  and  desiring  to  putect  their  son,  and 
avoid  tiie  scandal  of  a  criminal  prosecutkm, 
flnaUy  consented  to  giro  the  deed  In  qnes- 
tloo.  If  it  would  enA  the  prosecution  and, 
with  notea  of  defeodanta  to  the  amount  of 
about  V900,  whldi  the  am  held  and  proiwsed 
to  autrender,  would  effect  a  oomidete  aettle- 
moit  of  the  matter  in  controvert.  The  deed 
waa  delivered  under  an  agreonait  to  that  ef> 
feet,  and  on  condltifni  that,  if  It  waa  not  aa^ 
lafftctMy  to  Fnltcm,  it  waa  to  be  returned  to 
plaintiff.  The  notea  held  by  the  scm  were 
surrendaed  to  the  defei^ants,  but  the  prose- 
cution of  the  son  was  not  stopped,  although 
after  the  case  reached  the  district  court,  and 
after  an  Indictment  had  beoi  returned,  it 
was  dismissed  on  motion  of  the  oounty  at- 
torn^ for  want  at  snfllclent  evidence  to  con- 
Tlct  The  deed  waa  retained  by  the  defend- 
anta,  but  tiu^  insisted  ttiat  plaintiff  ahould 
give  hia  promissory  notes  fcv  the  sum  of  (1,- 
00(^  which  Wtte  sent  to  him  repeatedly  for 
his  algnatnre;  It  Is  said  that,  if  the  daima  of 
pWtttlfl  be  wdl  founded,  he  oonv^ed  his 
property  for  the  purpose  of  compromising  a 
criminal  proaecntlon,  and  that,  as  that  ob- 
ject was  Ulega],  the  law  will  leare  all  parties 
to  the  tranaactlon  where  it  flnda  them.  We 
should  hesitate  long  before  refusing  idalntlff 
rdief  on  that  ground,  in  view  of  the  weakness 
of  his  body  and  mind,  the  threats  made,  and 
tibe  fear  he  waa  under  when  the  deed  was 
given.  Meech  t.  Lee,  (Mich.)  46  N.  W.  897. 
But  we  prefer  to  place  our  conclusion  upon 
the  ground  that  the  condition  on  which  the 
deed  was  given  to  Bldimond  waa  never  com- 
plied with,  and  that  the  deed  was  not  In  law 
delivered,  and  thwefore  has  not  taken  ef> 
feet  as  a  conv^^ce.  We  refer  to  the  caor 
dltlon  that  the  deed  and  the  notea  surrender* 
ed  by  the  aon  ahould  be  received  In  full  set- 
tlement of  the  claims  made  against  the  son 
of  defendants.  Conceding  that  some  of  the 
provisions  of  the  agreement  were  illegal,  yet 
the  deed  was  not  to  be  regarded  as  deliver- 
ed, unless  the  settlement  attempted  was  ap- 
proved by  Pulton,  and,  as  it  was  not  ap- 
proved by  him,  there  was  never,  in  law,  any 
dellToy,  and  the  deed  Is  without  effect 
Steel  V.  Miller,  40  Iowa,  406;  Bershlre  v.  Pe- 
terson. 83  Iowa,  198,  48  N.  W.  1035;  Head  t. 
Thompson,  77  Iowa,  267,  42  N.  W.  188;  Deere 
T.  Nelson,  73  Iowa,  187.  84  N.  W.  809.  The 


fact  that  some  pwtlona  of  Uw  agreonent 
were  Illegal  would  not  operate  to  annul  the 
conditions  and  make  the  delivery  complete. 
Since  the  deed  waa  never  ddlverad,  nothing 
can  be  claimed  under  it  The  deaw  of  the 
district  court  la  In  harmony  with  our  am- 
dualons,  and  la  i^^rmed. 


BOBISON  V.  GBAT. 
(Supreme  Court  of  Iowa.  Jan.  26,  18^) 

CBATTBL  llOHTOAOES— F(»SESSI0H  Or  ICORTOAOSB 
— FOWSB  or  SlLB. 

A  chattel  mortgage  which  provides  that 
the  mortgagee  may  take  poBsession  of  the  mort- 
gaged property  whenever  he  "Bhall  choose  so  to 
doi'  and  that  he  may  "sell  the  same  at  pub- 
lie  or  priTste  sale,  or  so  mneh  thereof  as  shall 
be  soffident  to  pay  tiie  amoant  doe  or  to  be- 
come dne,"  fiives  to  the  mortgagee  authority 
to  s^  before  the  debt  which  the  mortgage 
secures  becomes  dne.  Qiveii,  J.,  dissents. 
Bonk  T.  Taylor,  25  N.  W.  810^  07  Iowa.  S72. 
dlstlngnisheiL 

Appeal  from  district  court,  Weboter  coun- 
ty; 8.  M.  Wearer,  Judge. 

This  is  an  action  upon  four  promissory 
notes  executed  by  the  defendant  and  an  ac- 
count for  Interest  on  a  balance  alleged  to  be 
due  the  plaintiff.  The  defendant,  by  his  au- 
swer,  denied  Indebtedness  upon  the  account 
and  alleged  that  the  promissory  notes  were 
fully  paid  by  the  seizure  of  certabi  proi>ert7 
rights  and  credits  pf  defendant  tmder  a  chat- 
tel mortgage  given  to  secure  the  payment  of 
aald  notes.  In  another  count  of  the  answer 
the  defendant  alleges  that  the  plaintiff  ma- 
liciously and  wrongfully  seized,  and  convert- 
ed to  his  own  use,  the  property  described  In 
the  chattel  mortgage,  by  reason  of  which 
wrongful  acts  the  defendant  was  damaged 
in  the  simi  of  $2,000  actual  damages,  and 
91,000  exemplary  damagea.  The  action  was 
aided  by  an  attachment  which  was  based 
upon  the  grounds  that  the  defendant  was 
about  to  dispose  of  his  property  with  Intent 
to  defraud  his  credltra^  and  that  the  debt 
sued  on  was  Incurred  tar  property  obtained 
under  false  i)retensee.  The  writ  of  attach- 
ment was  levied  upon  certain  real  estate  of 
the  defendant  A  levy  was  alao  made  upon 
CQ'taln  i>ersonaI  property.  The  defendant 
by  way  of  connt^clalm,  averred  that  the 
grounds  upon  which  the  attachment  was 
procured  were  false,  and  that  plaintiff  had 
no  reasonable  grounds  for  believing  them 
to  be  true,  but  knew  the  same  to  be  false  and 
untrue,  and  that  the  same  wwe  made  will- 
fully and  nmllciotisly,  by  reason  of  which 
the  defendant  was  damaged  in  the  sum  of 
$2,U00  actual,  and  f3,000  ex^nplary,  dam- 
afffos,  for  which  Judgment  was  demanded. 
The  counterclaim  was  denied  by  the  plain- 
tiff. The  cause  was  tried  to  a  jury,  and  a 
vo-dict  was  rettu*ned  tcr  the  defendant  for 
$628.48.  It  was  found  specially  by  the  Jury 
that  the  attachment  was  wrongfully  and 
mallcioitsly  sued  out  and  the  seizure  and 
sale  of  the  pn^erty  undK  the  chattel  mort- 
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sage  was  wrongful,  and  an  allowance  was 
■lade  In  the  ram  of  9511  for  damages  tor 
tbe  wrongful  suing  out  of  tbe  attachment 
FlalntJff  appeals. 

Blake  &  Mitchell  and  Frank  Farrell,  for 
VPellant.  Yeoman  &  Kenyoo,  tar  appellee. 

BOTHROCK,  J.  1.  The  matter  of  account 
iBTolred  In  the  controTosy  consisted  of 
dalmed  balances  due  upon  accounts  of  the 
^lutur  ngiUnst  the  defendant  The  court 
faiBtr«cted  the  jurj  that  there  was  no  erl- 
dence  authwlstng  a  recorer;  of  the  interest 
dalmed.  It  Is  Insisted  that  this  instruction 
was  OToneons.  An  examination  of  the  evi- 
dence satlsOes  us  that  the  Instruction  of  the 
court  a^  to  thla  item  of  the  claim  was  cor- 
rect 

2.  It  ai^ears  trom  the  evidence  that  tbe 
plaintiff  Is  a  wholesale  lumber  dealer,  and 
that  the  defendant  was  for  sev^nl  ^^ars  a 
retaU  dealer  In  that  line  at  Lehigh,  In  Web- 
ster oonntr,  and  that  he  made  the  principal 
part  of  his  purcdiases  of  lumber  from  the  plain- 
tiff on  credit  He  did  not  make  prompt  pay- 
ments for  his  purchases,  and  at  times  his  in- 
debtedness to  the  plalntUT  amounted  to  oim- 
dderable  sums.  On  the  11th  day  Jnne, 
1801,  tlie  defMidant  executed  to  the  plaintiff 
the  four  promlsBoiT  notes  uptm  which  fha 
salt  is  founded.  The  aggr^te  amount  of 
the  notes  was  $1,868,  The  first  of  said  notes 
waamade  payable  In  80  dayit  the  next  on  the 
Ml  day  of  8q;)tember,  the  next  on  the  9th 
day  of  October,  and  tbe  last  on  the  8tb  day 
Norembo-,  In  tiie  same  year.  The  mint- 
gage  given  to  secure  tbe  paym«it  of  llie  notes 
was  encated  cn  tbe  same  day.  The  pcagee- 
ly  mortgaged  omristed  at  M  ot  defmdanf s 
stock  of  lumba,  and  his  books  ot  account, 
and  the  accounts  otmtalned  In  said  books,  and 
all  notes  taken  In  setOement  of  said  accounts. 
The  DMirtgagB  was  recorded  on  tbe  12tb  day 
June,  and  on  the  next  day  It  was  idaced  In 
Uie  hands  of  the  shwlff  of  Webster  county 
tor  fcweclosnre.  The  said  shwlff  tXMA  pot- 
•easlon  of  tbe  properly,  and  ac3d  the  same 
at  publle  sale,  as  provided  In  the  mort^^e^ 
Tbe  sale  undw  the  mortgi^  was  made  on 
the  8d  day  of  July,  1801,  before  any  of  the 
aotes  became  du&  It  Is  dalmed  by  counsd 
ftir  ai^ellee  that  tbwe  was  no  authority  given 
ta  tbe  mortgage  to  fweclose  the  same  before 
It  became  dne^  and  the  oowt  Instructed  the 
Jury  DO  this  question  as  follows:  "It  Is  con- 
ceded on  the  trial  that  on  tiw  11th  day  of 
June,  1881,  d^endant  gave  plaintiff  hia  four 
promissory  notes  sued  upon,  whldi  said  notes 
were  made  payable  at  various  dates  In  the 
fiatare,  fnnn  July  11  to  November  8,  1801, 
aad  that  to  aeenre  tbe  payment  ot  said  notes, 
defendant  then  and  ibem  made  and  delivered 
to  l^lntlff  a  chattel  mortgage  upon  cortaln 
personal  iffoperty,  rights,  and  credits.  It  Is 
also  ccmceded  Ibat  Immediately  or  vary  tnm 
after  the  giving  of  said  mortgage,  plaintiff 
proceeded  to  take  possession  ot  said  property 


described  therein,  and  to  offer  ttxo  same  for 
sale,  and  did  In  fact  make  puMlc  sale  of 
said  pn^er^  on  the  8d  day  of  July,  1891^ 
Upon  these  admitted  facts  you  are  instructed 
ttiat,  under  the  terms  ot  tbe  mortgage  given 
by  ttie  defMidant  pbUntlff  had  the  right  to 
take  pOBBossion<rf  the  mortgaged  property  at 
any  time  be  chose  so  to  do,  and  no  damages 
can  be  assessed  against  him  in  this  action 
tat  mdt  taking.  He  did  not,  howevOT,  have 
any  legal  right  to  sell  said  property  b^ore 
the  debt  secured  tiierelv  became  due,  and 
such  sale  be  became  and  Is  Uable  to  ac- 
count to  defendant  tor  the  teir  and  reason- 
able value  of  the  inoperty  so  sold,  without 
regard  to  the  amount  for  which  the  sale  was 
made."  That  part  of  the  mortgage  which 
provides  for  its  foreclosnre  bi  as  follows: 
"And  I,  the  said  W.  W.  Oray,  do  hereby  cove- 
nant and  agree  wlUi  the  said  a  W.  Robl- 
son  that  In  case  ot  deftult  made  In  payment 
of  the  above-mentioned  promissory  notes,  or 
any  part  thereof,  either  principal  or  inter- 
est and  all  taxes  assessed  against  said  prop- 
erty betbre  any  part  thereof  becomes  ddln- 
quent  or  In  case  of  my  attempting  to  dis- 
pose of,  or  remove  from  said  county  (tf  Web- 
ster, tbe  aftoesald  goods  and  chatMs,  or  any 
part  tbereot,  or  whenever  the  said  mortgagee 
or  his  aasigns  shall  choose  so  to  do,  then,  and 
in  that  case.  It  shall  be  lawful  tar  the  said 
mortgagee  or  his  astfgns,  by  bimsdf,  or 
agent  w  any  offlcor,  to  take  bnmedlate  pos- 
session of  said  goods  and  chattels  wherever 
found,  tbe  possession  of  these  presents  being 
sufficient  authority  thorefor,  and  to  sell  the 
same  at  putdle  or  private  sale,  or  so  much 
tbereof  as  shall  be  sufficient  to  pay  tbe 
amount  due  or  to  become  due.  as  the  case 
may  be,  with  an  .interest  and  taxes,  costs, 
chsrges,  apraues,  and  attorney's  fees  per- 
tabling  to  the  taking,  ke^»inA  advertUing. 
and  selling  said  inropa^  and  the  ecdlectlon 
of  this  debt'*  ^e  Instroctlons  aboTO  qnoted 
were  evidently  given  In  rdlance  iq^on  the 
case  of  Baidc  v.  Tivlw,  67  Iowa,  67%  2S  N. 
W.  810.  The  language  employed  In  tbe  mwt- 
gage  which  was  construed  In  that  case  was 
somewhat  similar  to  ttie  provisions  of  the 
mtntgage  in  tbe  case  at  bar.  It  was  held  in 
that  case*  because  the  mwtgage  provided 
"that  fak  case  of  ftdhire  to  pay  the  amount 
due  hoeon  at  maturity,  or  whenever  tbe  hold- 
er hereof  may  deem  blmsdf  Insecure,  then 
he  may  take  said  ptoparts  virtus  of  this 
nuHTtgage,  and  sell  the  same  at  public  auc- 
tion. •  •  *  and  the  proceeds  of  said 
sale  to  be  applied  on  said  note,"  that  "this 
provision,  standing  akme,  would  doubtless 
empower  botii  the  seizure  and  sale  of  the 
pn^erty  bef«e  Ote  maturity  at  ttie  debt  if 
the  bolder  considered  himself  Insecure."  But 
It  was  further  held  that  said  danse  In  tiie 
mwtgnge  should  be  construed  with  another 
condition  at  the  Instrument  which  was  as 
fdlows:  "That  If  this  note  and  mortgage 
shall  be  paid  on  or  befwe  the  maturity  there* 
of,  then  this  mor^ge  to  be  void;"  and  the 
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coQcIuMon  was  reached  that  under  the  stipii- 
latlouB  of  the  Eoort^ge  in  that  cose  the  mort- 
gagee bad  the  right  to  take  {KMseaston  of  the 
property  before  the  debt  became  due,  but 
that.  If  he  considered  himself  insecure,  he 
bad  not  the  right  to  sell  the  same  to  pay  the 
debt  before  the  debt  became  due.  It  will  be 
seen,  from  an  examination  of  that  part  of  the 
mortgage  in  the  case  at  bar,  that  the  pro- 
risioua  thereof  are  not  the  same  as  those  In 
the  cited  case.  In  this  case  it  is  provided 
that  the  mortgagee  may  take  possession  of 
the  mortgaged  property  whenever  he  "shall 
choose  80  to  do."  It  may  be  conceded  that 
this  right  or  option  to  take  possession  of  the 
property  is  not  materially  different  from  the 
mortgage  in  the  cited  case,  which  was  an 
option  to  the  mortgagee  to  take  possession 
when  "he  may  deem  himself  insecore."  In 
both  cases  there  is  an  absolute  right  to  take 
possession  of  the  property  under  the  stipula- 
tions named.  But  in  the  case  at  bar  tberu 
is  the  further  provision  that,  after  seidng 
the  property,  the  mortgagee  may  "sell  the 
same  at  public  or  jffivate  sale,  or  so  much 
thereof  as  shall  be  sufficient  to  pay  the 
amount  due  or  to  become  due,  as  the  case  may 
be."  How  could  It  be  possible  to  make  a 
sale  of  the  property,  and  pay  the  amount  to 
become  due,  unless  the  sale  was  made  be- 
fore the  amount  became  due?  The  authori- 
ty given  to  sell  as  plainly  provides  that  a  sale 
may  be  bad  before  the  amount  becomes  due 
as  if  It  had  been  so  stated  in  exact  language. 
There  is  no  room  for  c<Histmctlon,  as  In  the 
cose  at  Bank  v.  Taylw,  supra.  In  the  cpae 
of  Wells  7.  Chapman.  &8  Iowa.  668, 18  N.  W. 
841,  where  the  provisions  of  the  mortgage 
as  to  the  right  to  take  possession  of  the  prop- 
erty and  sell  the  same  w^e^  in  substance,  like 
the  mortgage  in  the  case  at  bar,  it  was  said 
that  "under  this  stipulation  the  mwtgagee 
had  the  rli^t,  whenever  he  should  'choose  so 
to  do'  to  take  possession  of  the  property,  and 
foreclose  the  mortgage,  whether  the  debt 
was  due  or  not"  It  may  be  conceded  that 
in  that  cose  the  mortgagee  did  not  take  pos- 
session of  the  property,  and  sell  it,  before 
the  debt  became  due;  but  his  right  to  do  so 
was  fairly  involved  in  the  Question  deter- 
mined. In  Blchardson  v.  Ooffman,  51  N.  W. 
356,  this  cotut  followed  the  rule  announced 
In  the  case  of  Wells  v.  Chapman.  In  the 
case  of  Richardson  v.  Coffman  It  appears  that 
the  mortgagee  took  possession  of  the  prop- 
er^, and  sold  it,  before  the  debt  secured  by 
the  mortgage  became  due.  Whatever  may 
be  thought  now  of  the  cfflreetness  of  the  role 
in  the  case  of  Bank  v.  Taylor,  it  appears  to 
us  very  plain  that  It  ought  not  to  be  applied 
in  construing  a  mortgage  which  plainly  pro- 
vided, not  only  for  possession,  but  tox  a  sale, 
of  the  property,  before  the  maturity  of  the 
debt.  The  consequences  of  holding  that  there 
may  be  possession,  but  no  sale,  are  apparent 
If  the  mortgage  In  such  case  be  upon  live 
BtocK,  and  the  debt  has  a  long  tirae  to  run 
befwe  maturity,  such  a  procedure  would  be 


ruinous  to  the  seciirity,  and  a  loss  to  both 

parties. 

3.  We  discover  no  other  error  In  the  case, 
for  the  error  above  pointed  ont  the  Judg- 
ment of  the  district  oonrt  la  rftveraed. 

GIVEN,  J.,  (dissenting.)  I  do  not  concur 
In  the  conclusion  that  appellant  had  a  right 
to  sell  the  mortgaged  property  before  the 
condition  upon  which  It  was  conveyed  was 
broken.  The  conveyance  is  upon  the  express 
condition  that  If  appellant  paid  ea<A  of  the 
four  promissory  notes  on  or  before  maturity, 
and  taxes  before  delinquent,  the  conveyance 
should  be  void.  By  the  notes,  time  was  giv- 
en, extendlus  over  several  months,  for  the 
payment  of  the  debt  ancl.  by  the  mortgage, 
appellee  conveyed  his  property  as  security 
upon  the  condition  named.  To  permit  ap- 
pellant to  sell  the  property,  and  apply  the 
proceeds  to  the  payment  of  the  debt  before 
due,  to  deny  to  appellee  the  time  given 
him  in  which  to  pay  the  debt  and  the  privi- 
lege reserved  to  him  In  the  contract.— to 
redeem  his  property  from  the  pledge  by 
paying  the  debt  at  maturity.  The  con- 
clusion of  the  majority  Is  based  upon  that 
clause  In  the  mortgage  providing  that, 
whenever  the  mortgagee  "shall  choose  so 
to  do,"  he  might  take  possession  of  the  mort- 
gaged property,  and  sell  the  same,  "or  so 
much  thweof  as  shall  be  sufficient  to  pay 
the  amount  due  or  to  become  due."  The 
conclusion  is  that  this  authorised  appellant 
to  take  possession  of  and  to  sell  the  property 
before  default  was  made  in  paying  the  debt 
or  taxes.  The  right  to  take  possession  Is 
not  questioned.  That  right  is  clear,  under 
section  1927  of  tile  Code,  which  prorldes 
that,  in  the  absence  of  stipulation  to  the  con- 
trary, the  mortgagee  Is  entitled  to  poeses- 
i^on.  To  take  possession  did  not  deprive 
appellee  of  the  time  given  for  payment,  nor 
of  the  right  to  redeem  by  payment  at  ma- 
torlty.  The  fact  that  possession,  and  not 
sale,  is  provided  for,  emphastses  the  distinc- 
tion which  I  think  exists.  To  me  It  seems 
clear  that  this  clause,  taken  alone,  does  not 
authorize  a  sale  before  default  In  payment 
and  that  such  a  right  should  not  be  inf^red 
team  the  powor  to  sell  snfflcloit  to  pay  the 
amount  due  or  to  beoome  due.  There  were 
four  notes  falling  due  at  different  times,  a 
failure  to  pay  any  of  which  at  maturity 
would  be  a  breach  of  the  condition,  and  in 
that  case  the  holder  of  the  mortjrage  bad  the 
right  to  sell  sufficient  to  pay  that  which  was 
to  become  due.  as  well  as  that  which  was 
already  due,  because  of  the  breach.  If  tt 
may  be  said  that  taken  alone,  this  clause 
does  authorize  a  sale  before  condition 
broken,  Btin  It  seems  to  me  that,  when  con- 
sidered In  connectKm  wlUi  the  other  provi- 
sions of  the  mortgage,  it  should  not  be  so 
construed.  We  may  not  Ignore  any  port  of 
the  instrument  in  giving  a  construction  to  It 
but  taking  the  whole  together,  arrive  at  the 
intention  of  the  parties.  Construing  the  Ian- 
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foage  conferring  power  to  sell  In  connection 
with  tbe  time  gtvm  to  appellee  in  wblcb 
to  par  the  debt,  and  tbe  right  to  radeem 
Us  property  by  paymoit  at  matnrity.  I  am 
ooDTlnced  tbat  It  waa  sot  mntiiaUT  tmdav 
stood  or  Intended  tbat  ajipellant  mlgb^  at 
Us  own  option,  and  wltboat  catiae.  aell  the 
property  before  di^nlt  In  parntent,  and 
thweby  derive ,  appellee  of  tbe  time  al- 
lowed In  tbe  contract  for  paymeDt  and  re- 
duDptlon.  It  may  be  that,  bad  aroaUee  at- 
tempted to  dlapoae  of  or  remove  tbe  property 
from  ttaa  ctmnty,  a]H>eIlant.  having  aelaad  It, 
mlgbt  a^  it  before  the  debt  waa  due.  Butno 
nicta  canae  feu:  the  nla  la  alleged  or  proven; 
hoice  tbat  Qiuatton  la  not  In  the  caee.  If 
canau  arose  regnirlng  a  sale  of  the  property 
before  default  In  paymmt,  wbetber  or  not 
soch  causes  were  named  in  the  mntgage, 
a  court  of  equity  would  autboriis  a  sale. 
If,  by  reason  of  the  perldiable  nature  ot 
tbe  property,  or  other  cause,  tbe  security 
would  be  impaired  by  delaying  a  sale  tbonof 
until  tbe  maturity  of  tbe  debt.  a];^eUant*s 
remedy  was  ample  In  m  court  of  equity.  It 
may  be  said  tbat  It  la  a  hardahlp  to  bold 
falm  to  that  remedy;  bid  surely  not  so  great 
a  bardshlp  as  to  deny  to  appellee,  without 
cause,  the  time  accorded  him  by  the  contract 
In  whkih  to  pay  his  debt  and  redeem  bis 
property.  An^ellant  cotfld  not  wot  upon 
these  notes  before  maturity  without  other 
cauaa  than  bis  arbitrary  will,  nor  could  be 
have  a  decree  fotackNdng  this  mortgage;  yet 
it  la  held  tbat  he  may,  at  bis  own  option,  do 
for  himself  what  the  courts  would  not  do  for 
him,— that  he  may  not  only  compel  pi^moit 
ot  tbe  notea  beforo  any  <tf  them  are  dae»  but 
may  forevo:  put  it  bayond  the  power  of  ap- 
pellee to  redeem  his  property  aeo«dlng  to 
the  contract.  I  see  no  distinction  In  principle 
between  this  case  and  Bank  v.  TayW.  A 
like  discretion  given  to  tbe  mortgagee  in 
Imth  caaei^  and  the  law  announced  in  that 
case  Is  aupptxted  by  reason  and  the  current 
ot  autboritiea.  Cases  will  be  found,  firom 
statea  not  having  a  statute  Ufce  oar  Mctlon 
192T,  wboeltt  tbe  right  to  take  possesskm 
before  default  is  omsidwed,  and.  In  oonnec- 
tkm.  therewith,  the  right  to  sell;  but  In  none 
of  them,  so  far  as  I  have  been  able  to  dis- 
cover, la  It  held  that  a  mortgagee  may  aell 
tbe  iwopoity  without  cause,  at  hla  own  op- 
tloo,  before  condltlm  broken.  Wells  v. 
Chapman  does  not  seem  to  me  to  be  in  con- 
flict with  Bank  v.  Taylor.  The  aoestlOTi  e«- 
tlfled  was  whether  tbe  mortgagor,  be  being 
in  possession,  bad  any  Interest  in  the  umt- 
gaged  property  subject  to  azecnthm.  This 
court  held  that,  as  the  mortgagee  bad  tbe 
right  to  take  possession  whenever  be  chose, 
**aiid  foreclose  the  mortgage,  whether  the 
debt  was  due  or  not,"  there  waa  no  Int^est 
left  In  the  mortgagor  subject  to  executitm. 
This  dedslon  is  grounded  on  the  right  of  tbe 
mortsagee  to  take  possession  and  sell,  but 
not  upon  the  right  to  sdl  before  default 
Tbe  right  to  asm  aftw  default  extlogulBhed 


all  Intereat  in  the  mwtgagor,  subject  to  ex- 
ecution, aa  ^ectlvely  aa  would  the  right  to 
sell  befcwe.  aicfaardson  v.  OotCman  f oQowb 
Bank  v.  Taylor,  but  does  no^  as  I  view  it, 
decide  the  Question  under  consideration. 
After  remarking  upon  tbe  disagreement  in 
the  adjudicated  caaea  aa  to  ttie  right  to  take 
poascsalon,  v.  Chapman  is  refored 

to  aa  "the  tmly  case  we  have  been  able  to 
find  where  the  ^xmMxm  In  the  nuHrtgage  for 
taking  possession  la  like  that  in  the  case 
at  bar;  It  waa  bdd  tbat  the  mortgagee 
might  seise  the  property  wbmever  be  elect- 
ed so  to  dOk  whether  the  debt  waa  due  or 
not.  Tbat  case  Is  decisive  nt  this  question.'* 
An  examination  ot  the  fortbw  statemmts 
in  the  opinlim  will  abow  that  the  right  to 
take  poBseswIcm  and  to  sell  for  good  cause 
waa  tbe  subject  under  consideration,  rather 
than  tbe  right  to  sell  without  cause,  at  the 
of^on  of  tbe  mortgagee.  To  me^  this  case 
furnishes  an  apt  illustration  of  what  I  be- 
Uere  to  be  ttie  enror  In  tbe  amduslon  of  the 
nwjority.  By  tbat  otrnduattm  the  mtn-tgagee 
Is  sustained  In  seizing  the  mortgaged  prop- 
erty on  the  second  day  after  the  mortgage 
waa  given,  and  proceeding  at  once  to  sdl 
the  same^  without  cause  or  excuse,  in  psy- 
mmt  of  a  debt  for  wld^  be  bad  extmdecl 
credit  running  over  aeveral  montba.  I  can- 
not think  Ibat  the  sanctKm  of  the  law  aboald 
be  given  to  audi  arbitrary  and  unoonadMi- 
able  acta. 


COPELAND  T.  SULLIVAN  SAV.  INST. 

(Supreme  Court  of  Iowa.  Jan.  25,  1894.) 
Faxol  Evidence — CoNBTKucTioy  of  Fludimo. 

When  plahitlff  testifies  that  a  deed  ab- 
solute in  form,  made  by  htm  to  a  third  party, 
waa  a  mortgage,  and  an  answer  bj  the  grantee, 
filed  in  another  suit,  asBerting  the  conTeyance 
to  be  absolate,  and  to  cosTey  the  right  to  plead 
ninry  against  said  mortgage  is  introduced, 
plaintiff  cannot  qnestlon  said  grantee  as  to  the 
meaning  and  object  of  said  irtea,  and  what  jtrao- 
tee  then  tbought  to  be  the  law  as  to  troasfsr 
of  the  right  to  plead  luury. 

Appeal  from  district  court,  Fremont  coun- 
ty; H.  E.  Deemer,  Judge. 

This  is  an  action  at  law  to  recover  dam- 
ages of  the  defendant  for  the  value  of  the 
landlord's  share  of  certain  crops  which  the 
plaintiff  claims  the  defendant  wrongfully  re- 
moved from  a  farm  of  80  acres,  of  which 
farm  the  plaintlCT  claims  to  be  the  owner. 
There  was  a  trial  by  Jury,  and  a  verdict  and 
Judgment  for  tbe  plaintiff.  Defendant  ap- 
peals. 

J.  M.  Kamnumd  and  WUUam  Baton,  fOr 
an»ellant  A.  R.  Brewer  and  James  McOabe, 
for  appellee. 

ROTHBOCK,  J.  L  It  appears  from  the 
record  In  this  appeal  that  the  fdalntlff  was 
tor  many  years  the  owner  of  the  farm  upon 
which  tbe  grain  was  raised  which  Is  the  sub- 
ject of  this  action.  Some  yean  prior  to  1879 
he  executed  a  mortgage  upon  the  form  to 
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the  defendant  to  aeciire  the  poymmt  of  a 
loan  of  money.  On  the  20th  day  of  July, 
1879,  he  executed  a  oonveyance  of  the  land 
to  A.  B.  Brewra*,  one  of  his  conns61  In  tbia 
-case.  This  conveyance  was  In  propa  form, 
and  by  Ita  tenna  It  tranaferred  to  Brewer 
-all  of  .tbe  plaintUTs  dalm  and  Intneat  In  tbe 
land.  An  action  was  commenoed  to  forecIoBe 
tbe  mwtgage.  The  plalnttff  herein  and 
Brewer  w&x  both  made  defendant  and, 
-altbongta  some  of  the  pleadings  In  that  action 
bare  been  loat,  ttiere  la  anffldent  evidence 
-to  riiow  that  the  jdalntUC  herein  aonght,  1^ 
■aa  anawer,  to  reduce  the  amount  secured  1^ 
tbe  mortgage  by  a  claim  (tf  usozy.  The  caae 
was  prepared  for  hearing,  and,  at  about 
•the  time  of  trial,  oounael  tta  the  plaintifr 
therein  dismissed  the  action  aa  to  Gopdand, 
the  mortgagor,  and  toolE  a  decree  of  fOredoa- 
ure  against  aald  Brewer  and  Qie  land.  A 
special  execution  waa  Issued,  and  the  land 
-■old  to  the  defendant  bweln,  and  on  the  0th 
-day  of  January,  1887,  a  sheriff's  deed  was 
made  to  the  defoidant.  The  defendant's 
-son  was,  and  had  been.  In  possession  at  the 
4and.  No  actual  change  of  possession  took 
place  after  the  execution  and  dellveiy  of 
^e  aberUTa  deed,  but  the  plalntUTa  son  ea- 
4wed  Into  a  written  leaae  of  the  land  wltti 
■the  defendant  herein  for  the  yeara  1887  and 
1888.  He  deUvered  to  tbe  defendant  the 
share  of  the  crop  for  the  year  1887,  and  It 
•is  for  the  grain  thus  delivered  that  this  aotlon 
waa  (nought  The  petition  In  the  case  waa 
filed  December,  1888,  and  the  dalm  Is  made 
therein  that  the  deed  to  Brewer  waa  not  In- 
tended aa  an  absolute  conveyance,  but  waa 
■executed  and  ddivered  merely  as  security  for 
money  due,  and  to  become  due.  to  Brewer 
for  bis  services  as  attorney  for  said  Cope- 
Jand,  and  ttiat  tbe  defendant,  the  Sullivan 
-Savings  InstltutlOD,  bad  notice,  betere  It 
took  Its  decree  against  Brewer  and  the  land, 
that  tbe  said  deed  waa  In  ftict  a  mortgage, 
■and  not  a  conveyance.  The  defendant  took 
:i88ue  upon  these  averments  of  the  petition, 
and  the  trial  In  the  district  court  was  main- 
ly upon  the  testimony  of  witnesses  as  to  the 
charact«:  of  the  deed,  and  as  to  whether 
the  defendant  had  notice  that  the  Instru- 
ment  waa  a  mortgage,  and  not  a  conveyance. 
The  court  Instructed  the  Jury  to  the  effect 
that,  if  It  waa  a  mortgage,  the  plaintiff  was 
entitled  to  recover  the  value  of  the  landr 
lord'a  diare  of  the  grain.  The  plaintiff  re- 
lied mainly  upon  the  testimony  of  Brewer, 
:not  only  as  to  the  diaracter  of  the  deed,  but 
■to  prove  that  the  defendant  had  notice  that  It 
waa  intended  by  the  partlea  thereto  merely 
SB  security  for  the  paymrait  of  money.  The 
suit  for  foredosure  of  the  mortgage  waa  con- 
ducted for  the  plaintiff  therein  by  the  law 
Arm  of  Stow  &  Hammond.  After  the  decree 
of  foredosure  was  entered,  and  before  this 
suit  was  tried,  Stow  died.  On  the  face  of 
the  record  In  the  foreclosure  suit,  Oopeland 
liad  no  right  in  the  land.  He  had  conveyed  tt 
-to  Breww,  and  Breww  was  made  a  party 


because  the  record  of  deeds  showed  that  be 
waa  the  owner.  It  is  said  that  tlie  suit  was 
dIsnUssed  as  to  Oopeland  because  of  the  de- 
fenae  of  usury  wUdi  he  interposed.  So  ter 
aa  appeara  In  tbe  record  of  that  caae,  Oope- 
land waa  not  a  necessary  party  to  a  fore- 
dosure, and  the  aubjection  of  tbe  laud  to  the 
paym«it  of  hia  debta.  The  plaintiff  In  Oils 
action  waa  required,  In  order  to  recover,  to 
Bhow  a  most  unreaaonable  and  unlikely  state 
of  facts.  It  waa  claimed  that  the  notice  of 
the  character  of  tbe  Instrnment  was  given 
verbally  by  Brewer  to  Stow.  If  thia  la  troe. 
Stow  &  Hammond,  with  full  knowledge  that 
Oopdand  waa  the  owner  ot  the  land,  and 
Brewer  a  mere  mortgagee,  dlamiaaed  the  case 
as  to  Oopeland,  and  bx^  a  decree  agalnat 
Brewer  alone.  Of  coura^  audi  a  state  of 
facts  might  b'e  true,  and  thoe  ml^t  be  soeh 
a  case  made  aa  would  Justify  such  a  finding. 
J.  M,  Hammond,  of  the  firm  of  Stow  ft  Ham- 
mond, a  wltneSB  for  defendant  herdn,  tes- 
tified positively  that  Brewer  filed  an  answer 
in  the  f&redosnre  salt.  In  which  he  pleaded 
that  he  waa  the  owner  of  the  land  his 
conveyance  fh>m  Oi^land.  Brewer  testified 
as  podtlTdy  that  he  did  not  file  an  original 
anawer.  It  la  conceded  that  Brewer  did  file 
an  answer  at  the  time  of  the  trial.  That 
answ«r,  or  a  copy  of  It,  waa  introduced  In 
evidence,  and  la  In  theae  words: 

"First  Comes  now  A.  R.  Brewer,  one  of 
the  defendants  herein,  and,  for  amimdment 
to  his  answo*  hereinbefore  filed,  allegea 
that  at  the  time  John  Oopehind  add  and 
deeded  the  land  desolbed  In  plaintiff^  pe- 
tition to  A.  R.  Itevwer,  that  It  waa  e^reesly 
ai^eed  by  and  betwe^  them  (said  defendant 
Oopdand  and  thIa  defendant)  that  lb  ciue 
plaintiff  should  bring  suit  against  said  Cope- 
land,  w  against  Oopeland  and  this  defendant, 
or  agalnat  the  defendant  A.  R  Brewer  or  hla 
grantee,  to  Anvdoae  the  mcntgage  mmtloned 
in  plaintiff's  petition,  thai.  In  that  case,  said 
A.  B.  Brewer  or  hla  grantees  should  have 
the  right  and  consmt  of  said  defendant 
Oopdand  to  Interpose,  against  said  note  and 
mor^ge,  the  plea  of  uaury  agahist  plaintiff 
or  his  assignees;  that  It  was  a  part  of  the 
consideration  of  the  purchase  of  SfUd  land  by 
defendant  Brewer  of  G(q)dand  that  said  A. 
R  Brewor  should  have  the  tight  and  con- 
sent of  said  Oopeland  to  Intwpose  the  plea 
of  usury  against  said  note  and  mort^igCL 
Wherefore  thia  defendant  asks  that  he  be 
allowed  to  plead  uaury  agaliut  add  note  and 
mwtgage,  and  that  he  have  the  relief  prayed 
for  In  the  answer  of  defendanta,  ha>dnt)e- 
fore  filed.  A.  R.  Brewer. 

"I,  A.  R.  Brewer,  being  sworn,  say  that  I 
have  read  the  foregoing  answor,  and  the 
same  la  true,  as  I  verily  believe.  A.  R 
Brewer." 

"nils  paper  not  only  purports  to  bs  aa 
amendment,  but  tt  exivessly  states  that  there 
was  an  answer  "hereinbefore  filed."  Not 
only  that,  bnt  all  through  tUa  answer  tbe 
dalm  la  made  that  the  omveyance  to  "Btvmt 
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was  a  purchase  of  the  land.  When  Brewer 
was  confronted  with  this  amendment  to  his 
answer,  he  was  called  as  a  witness  In  re- 
buttal, and  his  testimony  in  chief,  as  to  the 
amendment,  was  as  follows:  "Q.  Now,  a 
purported  copy  of  a  plea  filed  by  you  on  the 
29th  day  of  May,  1886,  was  introduced  here 
yesterday.  You  may  state  to  the  jvry  how- 
you  came  to  make  that  plea,  and  what  you 
meant  to  be  understood  by  the  language  you 
used  In  It  (Objected  to  as  incompetent.  Im- 
material, and  not  rebutting.  Objection  over- 
ruled. Defendant  excepts.)  A.  I  made  the 
plea  In  the  interest  of  John  Oo[>eIand.  We 
intended  to  assei't  that  he  had,  In  making 
the  couveyance,  oouTeyed  the  right  to  plead 
for  him  the  idea  of  usury.  I  understood  It 
that  way,— that  he  could  convey  his  right, 
his  personal  right,  to  plead  usury,  his  person- 
al right  to  make  such  plea.  (Defendant  asks 
to  have  the  evidence  taken  out,  for  the  plead- 
ing, of  Itself,  sets  up  be  had  the  right  Over- 
ruled, and  defendant  excepts.)  Q.  Now,  yoa 
may  explain  to  the  jury  what  you  thought 
at  the  time,  the  law  was  as  to  the  considera- 
tion given  In  the  transactiou  out  of  which 
the  deed  or  mortgage  arose,  for  the  Interpo- 
sition of  the  plea  by  the  grantee  of  usury. 
<ObJected  to  as  incompet^t  immaterial,  not 
rebutted,  and  because  It  la  a  matter  upon 
which  the  pleadings  are  not  ambiguous,  and 
also  a  conclusion  given  the  intent  of  the 
witness.  Objection  overruled,  and  defendant 
excepts.)  A.  I  understood,  at  that  time,  the 
grantee,  with  the  consent  of  the  grantor, 
could  interpose  the  plea  of  usury  for  the 
grantor  or  for  himself,  by  reason  of  the  con- 
sent of  the  grantor  or  grantors.  Q.  Now, 
what  was  your  Idea  about  the  consideration  j 
that  moved  a  mortgage  constituting  a  con- 
sideration for  the  grant  of  the  right  to 
Interpose  the  d^euse  of  usury?  (Same  ob- 
jections. Overruled,  and  defendant  excepts.) 
A.  I  believed  the  grantee  had  the  right,  by 
reason  of  taking  another  second  mortgage,  to 
Interpose  the  plea  of  usury  to  the  first  mort- 
gage. Q.  Ton  may  state  why  yon  use  the 
language  In  the  plea  that  that  part  of  the 
consideration  of  the  deed  that  had  been  ex- 
ecuted to  you  was  the  rl^t  to  Interpose  the 
defense  of  usury.  (Same  objection.  Same 
ruling,  and  same  objection.)  A.  At  the  time 
he  made  that  conveyance  he  directed  me  to 
make  the  plea  of  usury.  I  said  that  because 
be  bad  requested  me  to  make  that  plea." 
The  objections  to  all  this  line  of  examina- 
tion ought  to  have  been  sustained.  It  was 
not  competent  for  the  witness  to  state  what 
he  Int^ded  by  the  amendment  to  the  answer. 
Its  language  was  plain  and  unambiguoua, 
and  by  It  the  record  In  the  foreclosure  case 
showed  that  Brewer  claimed  the  land  as  a 
purchaser,  and,  so  far  as  appears,  Copeland 
took  no  Issue  with  him.  The  plaintiff  In  that 
action  could  not  be  prejudiced  by  Brewer's 
understanding  of  what  the  law  was,  even 
though  he  should  maintain  that  understand- 
ing with  his  solemn  oatb. 


2.  It  Is  clntmed  by  appellant  that  tb^  ver- 
dict  Is  not  supported  by  the  evidence.  We 
think  this  claim  is  well  founded.  It  Is  to 
be  remembered  that  the  plaintiff  seeks  by 
this  action,  which  is  an  indirect  and  collat- 
eral proceeding,  to  Impeach  by  parol  evi- 
dence a  title  to  land  which,  upon  the  recwd 
made  in  the  fore<dOBure  suit,  is  In  all  respects 
valid.  Without  setting  ont  and  discussing  all 
the  evidence,  we  have  to  say  that  an  exami- 
nation of  the  whole  record  satisfies  us  the 
verdict  onght  not  to  stand. 

3.  Appellee  submitted  a  motion  with  the 
case  to  dismiss  the  appeal.  It  is  based  upon 
the  ground  that  no  record  exists  from  which 
an  appeal  can  be  taken,  and  that  the  appeal 
has  been  abandoned  by  the  Institution  of 
another  action  by  appellant  The  motion 
will  be  overruled  because  the  grounds  thereof 
are  not  supported  by  any  facts.  The  Judg- 
ment of  the  district  court  la  reversed. 


SOOTT  V.  DARBY  GOAL  00. 
(Supreme  Court  of  Iowa.  Jan.  26»  1894.) 

HlSTSE  AKD  SBBVANT— AaaUHPTlOM  OP  Rux. 

Plaintiff,  a  carpenter  working  from  a 
cage  in  a  coal  shaft  t^d  the  engineer  to  lower 
him.  The  latter,  to  start  hU  engine,  which 
was  single,  from  near  a  dead  center,  reversed 
it  thus  raising  the  cage  some  two  feet  and  in- 
juring plaintm.  Plaintiff  testified  that  be  htid 
helped  uie  engineer  set  up  this  engine;  habitually 
saw  it  working;  knew  that,  as  operated.  It  was 
more  apt  to  stop  at  or  near  a  dead  center  than 
others  he  had  seen;  and  had  never  complained 
of  the  engineer's  management  Btid,  that  he 
bad  assumed  the  risk. 

Appeal  from  district  court,  Appanoose 
county;  W.  I.  Babb,  Judge. 

Action  ftH*  personal  injuries  in  a  coal  shaft. 
Judgment  for  plaintiff,  and  the  defendant 
appealed. 

T.  M.  Fee  and  McBln^  &  Rob«rtB»  Cor  ap- 
pellant  Geo.  D.  Porter,  for  appellee. 

ORANOEB,  C.  J.  In  September,  1891,  the 
plaintiff  was  in  the  employ  of  the  defendant 
company,  as  a  carpenter,  and  was  engaged 
in  shingling  the  sides  of  a  shaft.  For  this 
purpose  he  was  on  the  top  of  a  cage  that 
was  operated  up  and  down  by  an  engine  In 
charge  of  an  engineer.  When  the  plaintiff 
desired  the  cage  moved,  he  would  give  the 
engineer  directions  whethw  up  or  down,  and 
the  distance.  On  the  day  of  the  injury  for 
which  this  action  is  brought  the  plaintiff 
directed  the  engineer  to  lower  the  cage  about 
three  feet  In  tbe  attempt  to  low^  the  cage, 
it  was  first  moved  upward  some  eighteen 
Inches  or  two  feet,  and  then  downward.  By 
the  upward  movement  plaintiff's  knee  was 
caught  in  the  mid  wall,  the  leg  broken,  and 
so  Injiu-ed  that  amputation  is  likely  to  fol-. 
low.  The  Injiu-y  is  charged  as  tbe  result  of 
negligence  on  tbe  part  of  the  company,  and 
the  plaintiff  obtained  a  verdict  and  Judg- 
ment  Appellant  asks  a  reversal  of  the  caaa 
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on  the  gnmnd  that  Um  ceridnws  ahowa  that 
tlia  couquny  wu  not  nagUfloit.  The  Kfv- 
Bients  of  netflgncB  are  (1)  fliat  tbe.  an- 
glneex  raised.  Instead  of  krworlns,  tbe  eag% 
aa  directed;  0^  tbat  the  eompaiiT  was  n^cli- 
K«it  In  emj^or&w  an.  tatoompetait  eptfneaf; 
W  that  tbe  enidne  was  »st  of  tt«  kind  ro* 
quired  for  auch  work. 

L  The  court  below  eliminated.  In  the  STib> 
mlaalOD  of  the  cause,  the  ebacce  aa  to  negU- 
genee  in  ralafng,  Inatead  of  loweiinA  the 
cage,  as  directed,  and  submitted  the  quea- 
tfama  imtf  of  negliience  la  the  empkiyineot 
of  an  Incompetent  engines,  and  in  oalng-  an 
engine  not  suitable  tor  the  vfork.  The  ree> 
ord  ahows  that  two  Unda  of  esj^nes  are 
need  for  holatlnr  pvposaa  In  coal  alaifti^ 
single  and  doaUe,— and  that  the  latter  is  the 
better  engine.  The  single  engine  was  the 
oa»  In  nee  b7  ^  deffpiwlaiit.  In  using  the 
single  engine,  thm  are  two  pcdnta  in  each 
of  the  reTolntlona,  known  aa  "dead  points" 
or  "dead  centon,"  at  each  of  which  the 
ateam  power  la  kMt,  and  theae  two  pctfnts 
are  when  the  platon  rod  la  forthaat  out  ot 
fnrtheat  in.  Tbe  office  of  the  fly  wheel  to, 
by  the  moUon  It  baa  acquired  after  the  «i- 
gine  la  In  operation,  to  carry  the  rod  past 
this  center  to  where  the  mottre  power  again 
beotnnea  effactlTew  If  the  engine  la  stopped 
with  the  rod  exactly  at  or  over  this  dead 
center,  it  cannot  be  aet  In  motion  by  the 
steam  power,  and  some  otber  power,  aa  the 
hand,  nmat  be  applied  to  tarn  It  paat  If 
the  engine  la  atopped  when  the  rod  ta  not 
at  the  center,  but  ao  near  It  that  the  fly 
wheel  does  not,  befwe  the  rod  reacbea  the 
center,  acquire  sufficient  Telocity  to  carry  it 
past,  then  a  way  to  start  It  by  ateam,  in  tbe 
desired  direction.  Is  to  first  reTersa  or  turn 
it  back  to  a  point  so  that,  In  going  forward, 
the  fly  wheel  will  acquire  enough  force  to 
carry  the  rod  past  tbe  center;  and,  when 
once  In  motion,  no  farther  dWHculty  Is  ex- 
perienced. At  tbe  time  the  plaintiff  gave 
the  direction  to  lower  the  cage  three  feet, 
the  portion  of  the  oaglne  was  tiiat  last  de- 
scribed; and  thB  engineer,  observing  the 
method  abore  indicated,  reversed  the  en- 
gine, to  get  the  necessary  motion  to  go  the 
othOT  way.  Tbe  effect  of  this  reversing  tbe 
engine  was  to  carry  the  cage  vpward  a  shmt 
distance,  by  which  tbe  plaintiff  was  caught 
against  the  side  of  the  rtiaft,  and  Injured- 
With  the  doable  engine,  this  difficulty  In 
starting  is  not  experienced,  and  no  upward 
movement  of  tbe  cage  would  have  been  nec- 
essary, before  dropping  it  to  the  desired 
point  Appellee  places  great  reliance  on  tbe 
fact  of  this  difference  between  the  two  en- 
gines, and  that  tbe  double  engine  was  the 
better  one,  as  showing  negligence.  We  may 
say  that  we  do  not  concur  in  the  view  of  ap- 
pellee that  defendant  was  negligent  in  the 
use  of  the  sln^e  engine,  merely  because  a 
better  one  was  obtainable;  but  It  is  unnec- 
essary to  discuss  the  question,  as  the  cause 
most  ho  reversed  on  other  conslderatlonsu 


The  court  gave  the  Jnry  the  following  In- 
structions: "Ninth.  IK  tba  dtfocts  In  ths  ma* 
chinery,  which  resnlt  In  an  injury  to  an  em- 
ploya^  are  known  to  Um,  or  are  discov- 
erable by  tafan,  bL  the  SKocte  of  ordlnarj- 
can,  and  be  ronataiB'  hi  such  emidoyment 
wUkost  protest,  and  wifluntt:  indnconent,  or 
promlBB  that  the  deflect  shall  be  remedied,, 
he  wUl  be  presumed  to  have  waived  Ids  ob- 
jections to  aocfa  defiBCtSi  and  in  sndi  case  he- 
eamiot  reeover  tor  any  injury  resulting  front 
same.  In  this  caMO,  If  you  find  Oat  flie  est- 
gfcne  In  question  was  defective,  and  was  not 
a  propor  engine  to  be  used  In  holsttng  and. 
hnrarbig  tbe  cage  at  deftti^nfs  coal-mlnft 
abaft,  and  farther  find  that  the  plain tilT 
knew  such  fact,  or  that  Its  defects  were  so- 
obaaraUe  that,  In  the  enrclse  of  ordinary 
care,  he  should  have  known  them,  prior  to- 
the  alleged  Injury,  tbra  be  could  not  recover 
upon  the  ground  of  negtigaace  of  defntdant 
In  using  each  engine,  If  be  remained  In  the- 
onplt^  of  defrndant,  without  objection  or- 
proteet,  after  such  knowledge,  or  after  the- 
tune  wheo.  In  tbe  ezerdae  of  ordinary  care,, 
be  ahould  have  known  It  Toilh.  The  aame- 
mle  will  apply  to  the  employmmt  by  defend- 
ant of  an  Incmnpetent  engineer.  If  yom  flnA 
tbat  tbe  deftndant  waa  guilty  of  ne^yigenoe- 
In  the  ^ployment  of  an  Incompetent  «k- 
glneer,  and  further  find  that  the  plain  tlfT 
knew,  or  that  It  was  ao  apparent  that  in  1be~ 
exercise  of  ordfaiary  care  he  should  have 
known,  of  hla  lncompetaiC7>  before  the  ttme 
<^  the  Injury,  and  made  no  (>bjectkm  to  him, 
and  remained  In  the  employment  ot  defted- 
ant  Attex  such  time,  thai  he  vrtU  be  deoned 
to  have  waived  It,  and  be  cannot  recovw,  in 
that  event,  oa  accomit  of  the  inoompetency- 
of  the  engineer."  These  Instructions  are  the- 
law  of  this  ease,  and  a  rule  la  given  whaxtj^, 
under  a  given  state  of  facta  aa  to  ea<^ 
cbarge  of  negligence,  there  can  be  no  recoT- 
ery;  and  the  nndlsirated  Aicts  bring  tb» 
plaintiff  within  the  rule  so  dearly  that  we 
think.  In  view  of  tbe  rule  given,  the  court 
could  have.  In  terms,  Instructed  against  a  re- 
covery. No  person  was  more  familiar  witik 
the  facts  and  situation  of  which  complaint  Is 
made  than  was  the  plaintiff.  He  was  as  fa- 
miliar aa  any  person  could  well  be  with  -wtULt 
la  called  the  defect  In  the  engine,— that  la, 
the  reason,  now  urged,  why  It  was  not  suit- 
able for  the  wort,— and  he  was  partlculariy 
familiar  with  the  methods  of  the  engineer  ia 
operating  It  He  says:  "Haley  became  en- 
gineer between  tbe  5th  and  15th  of  August, 
just  after  the  engine  was  set  up.  I  got  ac^ 
qualnted  with  him  tbe  last  of  June,  when  i 
went  there  to  get  a  Job.  We  worked  to- 
gether, setting  up  the  engine  and  other  work, 
right  straight  along.  He  was  the  engineer, 
and  I  waa  the  carpenter,  both  tn  the  employ 
of  the  defending  coal  company.  He  operat- 
ed the  engine  right  up  to  the  time  of  the  In- 
jury, and  I  was  right  around  him  there  whUe^ 
be  was  operating  it.  Fart  of  the  time,  I  was 
away  from  him.   I  saw  him  operating  It  & 
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creat  many  times  every  day,  or  almost  every 
^y.   Some  days,  I  did  not  see  him  from 
momlng  until  noon.   I  never  made  any  com- 
plaint to  Mr.  Wllllanu,  or  ftnyt)Ody  else, 
About  Haley  managing  the  engine."  Again, 
1)0  Kiys:  "Q.  He  aeemed  to  t^erate  the  en- 
^ao  Just  as  good  as  anybody,  didn't  he?  A. 
Just  about  the  same.   Q.  Yon  couldn't  see 
but  that  he  could  operate  that  engine  jnst 
as  good  as  anybody  could  operate  a  single 
engine?    A.  No,  X  could  see  that  he  could 
not.    Q.  Yon  could  Me  that  he  could  not? 
A.  Yes,  sir.  Q.  In  what  way?  What  seemed 
the  trouble?    A.  Why,  I  have  seen  a  idngle 
eni^ne  operated  that  was  operated  a  great 
deal  better  than  that  one  was.    Q.  What 
seemed  to  be  the  trouble,  In  hia  manner  of 
operating  that  engine?    A.  It  was  getting  It 
on  the  center.  Q.  Your  Idea  Is  that  you  have 
seen  engineers  who  could  keep  ft  (rff  center 
better  than  be  conld?   A.  Yes,  sir.   Q.  Tou 
noticed  this  during  that  month  before  the  ac- 
cident did  you?   A.  Yes,  sir.    Q.  Frequrait- 
ly,— every  day?    A.  Oh,  no;  I  could  not  say 
I  did  every  dny.    Q.  Your  Idea  is,  you  say, 
that  during  that  time  you  saw  that  he  was 
not  able  to  operate  that  engine,  and  keep  It 
off  center,  as  good  as  some  other  engineers 
you  had  seen  operating  a  single  engine?  A 
Well,  I  have  seen  others  operating  a  single 
eDi,'ine  that  operate  It  better  than  that  one 
was.    Q.  That  was  all  before  the  acclden;t, 
was  It?    A.  Yes,  sir.    Q.  All  these  engines 
you  are  talking  about  seeing  operated  was 
before  this  accident?    A.  Yes,  sir.    Q.  Now, 
the  only  thing  you  say  of  this  engineer  Is 
that  you  knew  of  other  englueers  doiug  bet- 
ter than  he  was.  in  keeping  the  engine  off 
<renter.    Ton  think  you  have  seen  other  en- 
gineers that  kept  it  off  center  better  than  he 
could?    A,  I  do  not  know  whether  It  was  in 
the  toglne,  or  in  the  engineer.    I  had  seen 
other  single  en^nes  that  were  kept  off  c^- 
ter  better  than  that  one.  Q.  You  don't  know 
whether  It  was  the  fault  of  the  engineer  or 
the  engine  Itself?    A.  No,  rir.    Q.  Was  that 
the  only  firnlt  yon  had  to  find  with  the  en- 
gineer or  with  the  engine,— this  trouble  about 
keeping  It  off  center?    A.  That  Is  the  only 
trouble  that  I  knew  of.  Q.  nie  only  trouUe 
that  yen  had  found,  or  objection  that  you 
found,  to  this  single  engine,  was  the  trouble 
of  keeping  It  off  coiterT   A.  I  say  I  don't 
know  whether  It  was  In  the  engineer  or  In 
the  engina    I  have  seen  them  that  was  kept 
off  better.  Q.  Do  you  know  any  other  objec- 
tion to  the  enRlneer.  except  ttiat  one?  A. 
That  Is  the  main  objection.    Q.  But,  If  you 
found  any  objection  at  all  to  the  engineer 
himself,  it  would  be  on  that  ground,  would 
It?   A.  Yes,  sir,  Q.  That  Is  right?  A.  Yes, 
rir.  Q.  That  was  all  known  to  you  some 
time  before  the  action,  was  It?    A.  Yes,  sir." 
Prom  this  testimony.  It  conduslvely  appears 
that  but  a  single  complaint  was  made  as  to 
the  engine,— that  It  would  get  "on  center,"— 
and  only  one  complaint  as  to  the  engineer, 
jtaA  that  Is  that  he  didn't  keep  It  "off  cen* 


I  ter"  as  wdl  as  some  other  engineers.  With 
I  botb  of  these  tacts  be  was  entirely  famlUar 
I  before  the  Injtury,  and  made  no  complaint 
Nothtag  in  tba  record  presenta  a  omfllct  as 
I  to  these  tacts,  nor  is  there  a  pretense  tba.t 
I  reasons  exist  that  woidd  excuse  his  remain- 
ing tn  the  d^etodant's  employ  after  knowl- 
edge of  sneli  facts.   The  t^nduslon  Is  so  ob- 
vious that  we  do  not  Imow  how  to  enlarge 
npon  It,  nor  Is  It  necessary.   The  defendant, 
under  the  instructions  and  the  facts,  was  ea- 
tltled  to  the  verdict 
i    2.  To  avtrid  the  waiver  as  to  which  the 
i  court  instructed,  appellee  urges  that  It  was 
'  not  pleaded,  and  h«  says,  "This  fact  ends  the 
;  ease."   Without  Intimating  that  the  plead- 
i  IngB  are  defective  In  this  respect.  It  Is  only 
I  necessary  for  us  to  say  that  the  Instruc- 
tions, withont  objections  by  either  party,  pre- 
i  Bent  the  rule  as  applicable  to  the  Issues,  and 
j  the  jury  could  not  properly  disregard  it  As 
I  we  have  said,  the  Instructions  are  flie  law  of 
I  the  case.  These  considerations  are  condn- 
I  Blve  on  this  appeal,  and  the  jodgmoit  la  re- 
I  -versed. 


IX)lfBAIU)  V.  OBBGORY  et  aL 
(Supreme  Court  of  Iowa.  Jan.  26,  ISM.) 
MoRTeAOB — FoRBCLoacRB — ^Redeuptio:!. 

Under  Code,  |  8102,  allowliig  defendant 
a  rear  to  redeem  lantl  sold  on  »ecution,  but 
declaring  that  in  no  action  where  defendant  has 
taken  an  appeal  shall  he  he  entitled  to  redeem, 
an  appeal  In  a  mortgage  foreclosure  suit  defeats 
the  right  io  redeem,  thou^  the  Judgmmt  and 
decree  appealed  from  are  reversed,  and  a  new 
decreeis  entered,  from  which  no  appeal  is  taken. 

Appeal  from  district  court,  Montgomei? 
nonnty;  A.  B.  'niomell.  Judge. 

D.  H.  Bttlen  and  S.  McPherson,  for  ap- 
pellant. 

KTNNB,  J.  1.  In  this  case  a  mortgage 
was  foreclosed  upon  certain  real  estate,  and 
a  decree  entered,  ordering  the  sale  of  the 
mortgaged  property  under  special  execution. 
Sale  was  had,  and  the  plaintiff  became  the 
purchaser.  After  the  sale,  defendants  ap- 
pealed, but  filed  no  supersedeas  bond.  This 
court  reversed  the  decision  of  the  lower 
court,  found  the  amount  which  plaintiff  was 
entitled  to  recover,  and  ordered  a  decree 
entered  In  the  district  court  foreclosing  the 
mortsage  for  said  sum.  47  N.  W.  298. 
When  the  decree  which  Is  now  appealed 
feom  was  entered  in  the  district  court,  It 
was  ordering  the  sale  of  the  real  estate  sub- 
ject to  the  right  of  redemption.  To  this  purt 
of  the  decree,  plaintiff  excepted,  and  ap 
peals  therefrom. 

2.  It  is  insisted  In  this  cose  that  the  decree 
should  have  been  entered,  ordering  the  land 
sold  without  redemption.  This  claim  is 
based  upon  section  3102  of  the  Code,  which 
reads:  "The  defendant  may  redt'em  real 
property  at  any  time  within  one  year  from 
the  day  of  sale  nm  herein  inwlded,  end  will. 
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In  the  ineantime,  be  entitled  to  Uie  posses- 
ion of  the  property.  But  in  no  action 
where  the  defeulant  liu  talcen  an  aK>eaI 
from  the  district  oonrt,  or  stayed  execatton 
on  the  judgment,  shall  he  be  entitled  to  re- 
deem." In  this  case  the  appeal  was  taken 
by  defendant  from  the  Judgment  of  the  dis- 
trict court,  and  the  judgment  and  decree  re- 
versed by  this  court;  it  followed,  as  a  mat- 
ter of  course,  that  the  sale  made  under  said 
judgmoit  and  decree,  and  priw  to  the  de- 
cision of  this  court,  was  of  no  eflCect  It 
may  be  claimed  that  under  sodi  circtun- 
stances  the  IImltatl<m  on  the  ^ht  to  re- 
deem does  not  apply,  inasmuch  as  the  orig- 
inal judgment  and  decree  waa  set  aside, 
and  a  new  one  altered,  from  which  no  ap- 
peal has  be«i  talEen.  But  we  cannot  see 
bow  8u<di  a  theory  Is  consistent  wltii  tlie 
provision  ot  the  statute.  It  la  absolute 
that  in  "no  action  where  the  defendant  has 
taken  an  appeal  •  •  *  shaU  he  be  ol- 
titled  to  redeem."  Now.  the  statute  makes 
no  exoepti<Hui.  TtM  Intent  of  the  law  was 
that  a  defendant  whts  by  appeal,  delayed 
the  sole,  should  not  be  entitled  to  avail  blm- 
aelf  of  that  delay,  and  also  retain  the  right 
ot  redemption.  TbiB  Is  an  action;  an  ap- 
peal has  onoe  been  taken  therein  by  the 
defendant,  and  thereto  ttia  ris^t  of  redemp- 
tion la  lost;  and  the  fact  that  <m  the  ap- 
peal the  Judgment  was  reversed.  It  seems 
to  us.  Is  entirely  ImmateriaL  This  right  of 
redemption  Is  a  statutory  right,  and  can  be 
enjoyed  only  In  c<xnpllance  with  the  pro- 
visions of  the  statutsk  In  Dobbinb  v.  Lusch, 
OS  Iowa,  SOS,  B  N.  W.  206,  In  construing 
this  section,  it  Is  said:  "The  provisions  of 
this  section  are  so  plain  that  there  is  no 
room  for  construction.  The  right  of  redemp- 
tion is  denied,  by  express  provIsIfHi,  in  every 
case  where  the  defendant  has  appeiiled." 
It  iB  true.  In  that  case,  the  Judgment  below 
was  affirmed;  but,  aa  we  have  Indicated, 
the  application  of  the  law  la  the  same, 
whether  Oie  case  is  affirmed  or  reversed  on 
appeal.  It  Is  not  an  affirmance  or  reversal 
that  la  made  the  test  by  which  we  are  to 
determine  whether  the  right  of  redemption 
exists,  but  the  limitation  on  the  right  of  re- 
demption, as  provided  In  the  section  quoted, 
becomes  operative  whenever  an  appeal  la 
taken  by  the  defendant.  The  decree  en- 
tered by  the  court  below  will  be  so  modi- 
fied as  to  order  a  sale  of  the  premises  with- 
out redemption.  Reversed. 


TOLEDO  SAY.  BANK  v.  JOHNSTON  et  al. 
(Supreme  Conrt  of  Iowa.   Jan.  25,  1894.) 

ATTACHMBXT  —  AHODIfT  OF  PROPBSTT  —  WbIT — 

Sals  of  Propsrtt  — Au/>WANoa  to  Shbsiff— 
Rbvibw. 

LCode,  I  2953,  provides  that  a  petitlOD 
askinc  for  an  attacIimeDt,  the  demaoa  being 
founded  on  contract,  must  state  as  nearly  aa 
practicable  the  amount  doe;  and  section  2961 
states  that  the  amount  thus  sworn  to  Is  In- 


tended as  a  guide  to  the  shnUE.  who  must,  aa 

far  as  circumstances  will  permit,  levy  on  prop- 
erty 50  per  cent  greater  In  value  than  that 
amonat.  E^d,  that  where  the  [petition  stated 
that  $3,700  was  due  on  notes,  and  asked  for 
that  amount,  with  Interest,  costs,  and  attorney's, 
fee.  a  writ  directing  attachment  to  satisf? 
$3,700,  with  Interest,  attcH-ney's  fee,  and  cosK 
Is  not  ind^nite  as  to  the  amount  to  be  attached, 
which  is  to  be  baaed  on  the  $3,700  sworn  to  as 
dae. 

2.  Where  property  attached  la  sold  becau>  - 
perishable,  and  to  avoid  such  expense  aa  wou1<i 
greatly  reduce  the  proceeds  therefrom,  I  lie 
question  of  the  reaBonablenesa  of  charges  for 
help  in  disposal  of  the  propo-ty  for  which  al- 
lowance la  made  to  the  aheriff  will  not  be  re- 
viewed. 

Appeal  from  district  court,  Tama  coun^; 
3.  R.  Caldwell,  Judge. 

Action  on  four  promissory  notes  aided  by 
attachment.  The  notoi  a^egated,  at  their 
maturity,  $3,700.  The  prayer  of  the  petition 
was  for  "Judgment  against  said  defendants 
for  thirty  seven  hundred  dollars,  and  for 
costs,  with  eight  per  cent  interest  after  the 
maturity  of  said  notes,  and  for  attorney's 
fees,  as  provided  for  in  said  notes,"  etc.  The 
recitals  In  the  writ  of  attachm^t  are,  In 
part,  that  a  petition  has  been  filed  claiming 
of  the  defendants  "the  sum  of  three  thou- 
sand seven  hundred  dollars,  money  due  on 
promissory  notes,"  and  directs  as  follows: 
"Now,  therefore,  you  are  herein  commanded 
to  attach  of  the  gooda  and  chattels  *  *  * 
of  the  above-named  defendants  *  *  *  so 
much  thereof  as  may  be  necessary  to  satisfy 
sold  amount  of  three  thousand  seven  hun- 
dred dollars,  attorney's  fees,  and  costs,"  etc- 
The  property  seized  by  virtue  of  the  writ  was 
of  the  estimated  value  of  $4,000,  and  con- 
sisted of  a  "general  stock  of  goods,  war^. 
and  merchandise."  The  defendant  moved  the 
court  to  quash  and  set  aride  the  writ  of  at- 
tachment for  reasons  to  be  noticed  In  the 
opinion,  which  the  court  overruled,  and  after- 
wards gave  Judgment  fOr  the  pUlntUf,  from 
wbldi  the  defradanta  appealed. 

W.  H.  SUvera  and  J.  W.  Willett,  Cor  ap- 
pellants. Stmble  ft  Btiger,  taac  appdle& 

ORANOBR,  O.  J.  1.  Appellant  complains 
of  the  action  of  the  court  In  refusing  to  set 
aside  the  writ  of  attachment  The  ground 
of  the  motion  as  presented  In  argument  Is 
that  the  writ  is  indefinite  in  not  stating  "the 
requisite  amount  of  property  to  be  attached 
which  must  he  the  amount  sworn  to  by  the 
plaintiff  In  tbo  petition  to  be  due."  Of  the 
notes  In  suit  but  one  was  due  at  the  com- 
mencement of  tbe  action,  and  the  action  as 
to  tbe  other  notes  waa  because  of  the  dis- 
position of  property  autborldng  an  attach- 
ment The  petition  states  that  "there  la  now 
due"  on  the  matured  note  $1,00(^  and  that 
on  the  unmatured  notes  "there  will  be  due 
and  payable  when  th^  mature"  $2,700,  ag- 
gregating $3,700;  and  this  la  what  appellanta 
regard  as  sworn  to  tqr  Uie  plaintiff  to  be  du& 
It  will  be  seen  that  the  writ  directs  the  aher- 
iff to  attach  property  to  aatlafy  $%7<NX  "with 
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Interest,  attorn^'a  fees,  and  coats,"  and  it 
is  because  of  the  interest,  attorney's  fees, 
and  costs  tiiat  tbe  writ  la  regarded  as  in- 
definite, because  the  amount  tliereof  Is  left 
tax  the  determination  of  the  sheriff,  and  they 
are  not  sworn  to  In.tlie  iietltion  as  due  plain- 
tiff. Chapter  1  of  title  18  of  the  Code  Is  **Of 
Attachments  and  Garnlshmenta."  SectiouB 
2^3  and  2964  of  the  Code  are  of  that  chap- 
ter, and  are  as  foUows:  "Sec.  2853.  If  the 
plaintiff's  demand  is  founded  on  contract,  the 
petition  must  state  that  something  la  due,  and, 
as  nearly  as  practicable,  the  amount,  which 
moat  be  more  than  ilve  d<dlars  In  order  to 
lecure  an  attachmrat  Sec.  2064.  The  amount 
thus  sworn  to  Is  Intended  as  a  guide  to  the 
sheriff,  who  mus^  as  nearly  as  tiie  circom- 
stances  of  the  case  will  permit,  levy  uptm 
property  fifty  per  cent  greater  in  value  tlian 
tliat  amount"  When  the  petition  was  filed 
no  more  was  due  than  $3,700.  and  there  was 
a  compliance  with  the  ^vlfdons  of  section 
2963.  It  conld  not  at  that  time  be  known 
how  much  would  become  due  as  interest, 
nor  what  costs  would  accrue;  and  hence  it 
was  not  "practicaUe"  to  indude  them  in  the 
amount  sworn  to  be  due.  They  were  not 
dne^  but  still  they  were  itons  to  be  included 
in  the  Judgment,  and  for  which  the  attach- 
ment was  to  provide  a  means  <a  payment 
As  we  view  the  law,  the  ahorlff  Id  levying 
the  writ  took  no  notice  of  the  interest;  fees, 
and  costs,  but  only  of  the  $3,700  sworn  to 
as  due,  and  then  be  added,  tx  was  authorised 
to  add,  60  par  cent  of  that  amount  and 
from  the  amount  thus .  in  bis  hands  he  was 
to  satisfy  tlie  amount  mrom  to  as  due,  wltb 
ttie  added  items  of  interest  fees,  and  coats. 
There  is  litUe  room  to  doubt  the  ctuTectneas 
of  the  conclu^on.  There  was  no  error  in 
refnalug  to  quash  the  writ 

2.  The  return  of  the  sheriff  to  tlie  writ  of 
attachnwnt  shows  fliat  because  pwlshabie. 
and  to  aT4dd  aucSi  "expense  as  to  greatly  de- 
predate tlie  amount  of  the  iHoceeds  to  be  re- 
alized thorefrom,"  he  sold  the  at04^  of  goods, 
and,  in  addition  to  the  regular  fees  allowed 
br  law,  he  asked  to  be  allowed  $695.25 
as  "necessary  rapenaes  attendhig  the  levy 
and  aale,"  which  the  district  court  allowed. 
The  goods,  after  the  levy,  were  removed  to 
aDother  room,  at  the  request  ot  the  plain- 
tiff, tot  greater  safety,  and  one  item  of  the 
eiQ>ense  is  for  room  rent  and  another  for  a 
person  to  watch  the  goods  day  and  night 
tor  29  days.  The  Items  of  expeoK  are  quite 
ntmiaons,  the  largest  being  for  an  auctioneer 
tor  16  days,  $226.  Complaint  is  made  of  the 
aHowaDce  of  the  bllL  We  think  the  items 
are  all  of  a  class  for  which  extra  compensa- 
tion coidd  be  allowed.  It  does  aeem  to  ns 
that  this  tftoA  of  goods  should  have  been 
disposed  of  at  a  much  less  expense  to  the  de- 
fendants. The  supply  of  htip  was  very  lib- 
eral, and  in  some  cases  the  amounts  paid. 
If  the  question  were  triable  here  anew,  we 
^ould  hesitate  before  afflrmlug  the  order  of 
aptKovaL   TtM  evidence  however,  is  snch 


that  the  findings  bdow  concdnde  us,  and  do 
good  purpose  is  to  be  sutraerved  by  a  discus- 
sion of  the  evidaice  to  show  it  The  Judg- 
ment is  affirmed. 

KINNB,  X,  took  no  part 


MOOBB  V.  ORDEOt  OF  RAILWAY  OON- 
DOCTORS  OF  AMERICA. 
(Supreme  Court  of  Iowa.  Jan.  26,  1894.) 

HOTDAI.  IKSUBANOS— FATHEKT  OV  ABSBSSHIlfTO — 
FOKFBITURB— WAIVEB. 

1.  Under  the  provision  of  a  bj-law,  made- 

fiart  of  the  contract  of  insnrance  In  a  mutnaT 
ife  company,  that  a  member  who  fails  to  paj 
an  aesesament  within  60  days  from  notice  snafi' 
forfeit  his  memherahip  and  all  right  to  benefit,, 
forfeiture  cannot  be  based  on  nonpayment  of 
an  aeaessment  notice  of  which  was  given  with- 
in 60  days  of  assured's  death, 

2.  The  by-laws  of  a  mntnal  life  Insarance 
company  provided  that  the  insurance  committee- 
should  oe  the  executive  head  of  the  associa- 
tloo,  and  that  the  secretary  should  keep  a  record 
of  the  business,  the  register  of  members,  hold 
hi  trust  funds  for  daims,  and  pay  the  same  on. 
approval,  and  hold  his  books  subject  to  in- 
spection by  the  insurance  committee.  Stid^. 
that  thongn  a  by-law  declared  failure  to  pay 
an  assessment  within  60  days  of  notice  there^ 
of  a  forfeiture  of  membership,  still,  where  pay- 
ments after  that  time  were  accepted,  and  no- 
ticca  of  subsequent  assessments  were  sent,  and 
a  notice  sent  by  the  secretary,  statlna  that  the 
Insurance  committee  had  Instmeted  him  to  re- 
ceive remittaDces  after  the  60  d»s,  provided' 
the  member  was  in  good  health,  lonelture  by 
reason  of  noopayinent  was  waived;  so  that  in.- 
Burance  conld  be  recovered  where  a  member, 
wUle  in  good  health,  was  Idlled,  though  at  the 
time  an  assessment  was  onpaid  more  tlian  60 
days  after  notice. 

Appeal  from  district  court  Unn  countyr 
Jamea  D.  Olflen,  Judge. 

Plaintiff  iHlngs  this  actikm  In  equl^  upon 
a  certlflcate  of  life  Insarance.  Issued  by  de- 
fendant a  mutual  life  insnrance  company 
upon  tiie  assessment  plan,  to  tbe  deceased 
husband  of  the  plaintiff.  In  which  certificate 
the  plaintlfl  Is  nanwd  as  the  boi^ciary. 
Plaintiff  alleges  the  death  of  her  husband* 
that  proofs  of  death  were  made,  that  defmd- 
ant  refuses  to  pay  the  amount  due  to  her  up- 
on said  certificate  or  to  make  an  assessment 
therefor,  and  prays  that  the  defendant  may. 
be  compelled  to  make  an  assessment  for  the 
payment  of  the  amount  due  nndw  said  cer- 
tlflcate Defendant  answa«d,  alleging  a 
forftitura  of  said  certlflcate  by  faUure  to  pay 
assessm^ts  74  to  82,  Inclusive,  for  one  dol- 
lar each,  made  during  the  llfetbjie  of  the  in- 
sured, and  (tf  which  due  notice  was  given. 
Plaintiff  filed  a  reply  In  five  separate  para- 
graphs. The  first  denies  the  allegatim  'Ot 
forfeiture,  and  admits  certain  other  allega- 
tions that  are  not  questioned,  and  not  nec- 
essary to  be  stated.  Tbe  second  alleges  » 
waivw  of  the  right  to  forfeiture  for  nonpay- 
ment of  assessments  74,  76,  and  76  by  an 
extension  of  time  for  payment  and  tendm» 
"$9.00,  together  with  the  Interest  thereon 
from  the  dates  the  same  were  doe  for  the 
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said  aaaeMmentB  T4  to  82.  IncIii^Ta**  The 
third  alleges  that  on  Hatch  3,  1SS7,  8.  O. 
Koon  sent  time  dollars  to  the  defendant, 
with  direction  to  apply  the  same  In  psTnuoit 
of  aasessmenta  77,  78,  and  79;  that  defend- 
ant, Igntarlng  sold  direction,  withoat  author- 
ity applied  the  same  to  aBaessments  71,  72, 
and  73,  and  sent  no  statement  showing  upon 
what  prevlons  assessments  said  payment 
had  been  applied;  that  &  C.  Moore  did  not 
authorise  or  ai^trore  of  said  application,  and 
chat  defendant  retains  said  three  dollars. 
The  fourth  dlrlslon  allies  that  the  60  days 
allowed  for  the  payment  of  assessments  77 
to  82,  InchislTe,  had  not  expired  at  the  time 
of  the  death  of  Mr.  Moore.  The  fifth  al* 
l«ses  a  forther  waiver  as  to  assessments  74, 
75.  and  70,  in  tiiat,  after  the  expiratton  of 
80  days,  ttie  defradant  contlnned  to  consider 
and  treat  Mr.  Moore  as  a  mexabet  by  mak* 
Ing  aasesaments  acainst  him,  and  giving  no- 
tices tliereof.  X>e£eBdaiit  filed  an  admission 
Ot  certain  allcgatlona  in  the  reply,  and  a 
denial  that  it  did  not  hare  authwity  to  ai>- 
ply  said  payment  of  March  S,  1887,  to  as- 
sessments 71,  72,  and  73.  Also  denying  that 
it  did  not  send  a  statemoit  to  Mr.  Moore, 
showing  upon  wliat  prerloos  assessmoits 
said  three  dtdlars  had  bem  applied.  Decne 
was  entmd  requiring  defendant  to  make 
an  assessment,  and  out  at  the  proceeds  to 
iwy  to  the  idaliitlfl  $2;SO0^  leas  the  sum  of 
alx  doUam  due  defendant  on  aasessmraitB 
numbered  77,  78,  78,  SO,  81,  and  82«  together 
with  Interest  Defendant  appeals. 

Charles  A.  Clark,  tor  appelant    B.  a 

Hen-fck,  tor  appellee. 

GIVEN,  J.  1.  Ammg  numenms  facta  ad- 
mitted In  ttie  pleadings  and  in  an  agreed 
statement  of  fhcts  are  the  following:  The 
cnrtiflcate  sued  upon  makes  tiie  application 
npmi  which  It  was  Issued  a  part  of  the  con- 
tract In  the  appHcatl<m  the  assured  agreed 
"to  make  punctual  paymmt  vC  all  dues  and 
assessments,  and  to  conf<H*m  In  every  re- 
spect to  the  bylaws  and  rules  and  regula- 
tions now  in  fbrce.  or  whldi  may  be  lawful- 
ly adopted  hCTeafter."  The  by-laws  provide 
as  tbllows:  "Any  member  who  Calls  to  pay 
any  assessment  within  sixty  days  from  the 
date  of  the  noUce  thereof  shall  forfeit  his 
membership  in  the  assodatkm,  and  all  ri^t 
to  any  benefit  therein."  Assessmento  wen 
duly  made,  and  noUces  ttiereof  given  to  the 
deceased,  as  ftdlows:  ABsesunaits  65,  66, 
and  07,  October  1,  1886;  assessmento  68,  6B. 
and  70,  November  1,  1886;  assessmento  Tf, 
72/  and  73,  Decemtm  1,  1886;  assessments 
74,  75,  and  76.  January  20,  1887;  assess- 
mento 77,  78,  and  70,  March  1,  1887;  assess- 
mento 80,  81,  and  82,  April  1.  1887.  Novem- 
ber  22, 1886,  deceased  remitted  three  dollars 
"for  assessmento  numbovd  68,  60,  and  70.** 
but  which  defendant  applied  to  tike  pay- 
ment of  the  previously  unpaid  assessmento  65, 
66,  and  67.    On  December  28,  1886,  deceased 


remitted  three  dollars  "tor  assessmento  num- 
bffl^  71,  72,  and  73,"  which  defendant  ap- 
plied to  the  payment  of  G8,  68,  and  70.  On 
March  8,  18S7.  deceased  remitted  three  dol- 
hurs  In  payment  of  77.  78,  and  79.  Defend- 
ant stamped  the  exhibit  accompaoylDj;  the 
remittance,  "Applied  for  previously  unpaid 
assessmento,  «3.00  due,*'  and  sent  the  same 
to  deceased  with  second  notices  of  assess- 
mento 71,  72,  73,  74,  Vi,  and  76.  The  money 
thus  paid  was  retained  the  d^endant, 
and  never  returned.  All  the  assessmento 
mentioned  were  duly  and  regularly  made. 
The  assured,  while  In  good  healOi,  and  tree 
ttom  injury,  was  run  over  by  an  engine 
April  20,  1887,  which  caused  his  instont 
death.  The  nnmber  of  members  In  good 
standing  was  largely  more  than  sufficient  to 
yidd  a  snm  In  excess  of  the  Ihnlt  of  the  cer- 
tlficat^  namely,  |2,50a 

2.  The  first  contention  Is  wheflier  the  bur- 
den of  proving  nonpayment  of  assessments 
is  upon  the  appellant,  or  upon  the  appellee  to 
prove  payment.  In  toe  view  we  toke  of  the 
case  as  shown  In  the  pleadings,  the  question 
Of  payment  or  nmipayment  of  assessmento  is 
not  invtdved.  Appelant  aneges  nonpayment 
of  assessmento  74  to  82,  Inclusive.  The 
agreed  statement  of  taeta  shovrs  that  the  60 
days  allowed  for  payment  bad  not  expired 
as  to  aasessmoito  77  to  82  at  the  time  of  the 
deato  of  Mr.  Moore.  The  agreement  to  pay 
aasessmratt  was  by  fbe  assured  alone,— "I 
agree  to  make  punctual  payments,"  etc 
"Any  member  who  fails  to  pay  any  assess- 
ments within  sixty  days  from  the  date  ol 
the  first  notices  shall  forfeit  his  membership 
to  the  association,  and  an  right  to  any  benefit 
fhmln.**  We  think  that  a  fbrfelture  cannot 
be  based  upon  a  failure  to  pay  existing  as- 
sessmento not  due  at  the  time  of  the  death 
of  the  assured.  That  such  assessmento  may 
be  a  valid  claim  against  the  estate  of  the 
deceued,  and  may  be  deducted  fMm  the 
amount  due  on  the  certificate.  Is  not  qoes- 
timsd  to  this  case.  We  are  of  the  <^nicm 
tlAt  fiaflwe  to  pay  asaesunenta  77  to  82  was 
not,  under  the  tacts,  ground  for  forfeiting  the 
certlfiGate.  It  foDowa  that  flie  only  assess- 
mento remaining  to  be  considered  are  74, 
76.  and  76.  Referring  to  the  r^ly,  we  see 
that  to  the  second  dlvitfon  appellee  alleges 
a  watvor  as  to  ttiese  assessments,  and  to  the 
third  division  a  payment  of  77,  78,  and  79. 
Bald  third  division  Is  somewhat  oompUcatet^ 
It  commences  by  saying,  "And  tm  a  fnrtber 
detottse  to  said  alleged  forfeiture  for  non- 
payment of  said  assessmento  No.  74.  79,  and 
76,"  and  then  states  the  dates  of  the  notices 
of  71  to  79,  tadustve,  and  alleges  that  on 
•Hardi  3.  1887.  Mr.  Moore  sent  three  dollars, 
vrlto  written  direction  to  apply  It  on  77.  78. 
and  79;  that  defendant  wrongfully  applied 
It  on  71,  72,  and  73;  and  then  aays:  "And 
the  piflintttf  alleges  that  the  defendant  had 
no  right  or  authority  to  apply  said  money 
upon  said  assessmento  71,  72,  and  73;  thai 
toe  acceptance  and  retmtlwi  of  said  money 
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nnder  the  said  wrlttcs  dlrectkHU  of  satd  S. 
O.  Moore  to  api^  the  same  on  saUl  tSBeaa- 
menta  77,  78,  and  79  constituted  a  payment 
«f  said  asseBsments,  and  a  walrer  on  thn 
part  of  the  defendant  of  the  faUnre,  If  ench 
there  were,  to  pay  said  asseasments  71  to 

76,  IncInslTe;  and  defendant  is  now  barred 
and  estopped  by  the  said  facta  from  dalmlng 
an7  forMtore  far  tlie  nonpayment  of  a»- 
■esaments  71  to  76,  iaclnslTe,  or  either  of 
them."  Clearly  this  la  not  an  allegation  of 
payment  of  asaessmeats  74,  76,  76,  bat  of 

77,  78,  and  7&  It  Is  oaty  a  further  plea  of 
waiver  as  to  74,  75,  and  T6L  It  )s  not  al- 
leged, DOT  is  tha«  any  efrldence  to  show, 
that  said  remittance  of  March  Sd  waa  ap- 
plied or  directed  t»  be  appUad  to  attesemests 
74,  7G,  and  76.  The  allegation  Is,  and  the 
erldeuce  tends  to  show,  that  It  was  directed 
to  he  applied  to  77,  78,  and  79,  and  that  It 
was  applied  to  71.  72,  and  7S.  Evldaiee  waa 
Introduced  tending  to  show  that  after  aaaeas- 
meota  S6,  S7,  and  S6  a  change  was  made  by 
appellant  In  the  t«>*">»*^  of  keeping  accounts, 
and  that  said  assessBMats  68,  67,  and  68  were 
MDltted,  to  be  carttod  forward  against  aa- 
snrcd.  Th^t  Mr.  Daniels,  secretary  of  the 
ai^Uant  company,  paid  said  asseasments 
an  his  owm  motion,  rathra  than  to  explain 
ttie  mnlsBlon;  and  afterwards  r^mbursed 
hims^f  fKMD  a  remittance  mad*  to  pay  a 
subsequent  assessment,  without  Informing 
the  aaaured.  It  is  claimed  that  this  payment 
was  a  satisfaction  of  56,  57,  and  68,  and  that, 
applying  the  aubaequeat  remittances,  they 
were  sufficient  to  cover  all  subsequent  as- 
sessments, Including  74,  76,  and  76.  It  la 
sufficient  to  aay  that  no  such  claim  is  made 
tn  the  r^ly,  and*  If  it  had  been,  we  are  In- 
clined to  think  that,  aa  Mr.  Paniels  made 
the  paym«it  of  66,  67,  and  68  wlthoat  the 
"request  or  knowledge  of  tlie  assured,  and  to 
prerent  a  forfellute  of  the  certificate,  he 
might  properly  reimburse  himself  from  tlie 
next  remittance;  but  as  to  this  we  ezju-eas 
no  opinion,  as,  under  the  pleadings,  the  ques- 
tion Is  not  Involred  In  the  case.  In  view  of 
the  arguments,  we  have  examined  the  plead- 
ings with  care  as  to  this  question  of  payment, 
and  reach  the  conclusion  that  payment  is 
not  claimed  as  to  any  of  the  asseasments  in 
question;  that  no  claim  of  payment  Is  made 
as  to  74.  76,  and  76;  and  that  the  failure  to 
pay  77  to  82,  induslTe,  would  not  be  ground 
for  forfeiture.  Therefore  the  question  of 
payment,  or  of  the  burden  of  proof  as  to 
psyment  'Or  nonpaymoit^  Is  not  involved  In 
this  case.  The  case,  as  presented  In  the 
pleadings,  stands  upon  th»  question  whether 
there  was  a  waiver  of  payment  as  to  asseas- 
ments  74,  75,  and  76. 

8.  We  have  seen  that  notices  of  assess- 
ments 74.  76,  and  76  were  dated  January  20, 
1687,  and  vrere  not  paid  within  the  60  days 
allowed,  nor  aince.  except  by  the  tendw 
made  by  plalnUff.  Appellant  had  unques- 
tioned right  at  and  after  the  expiration  of  said 
M  days  to  treat  Mr.  Moora'a  membanhlp 
T^7K.w.no.6 — 40 


as  fbrfdted,  nnlees  It  bad  waived  that  right 
If  It  did  waive  that  right,  it  Is  now  estoiq>ed 
from  asserting  It  "Waiver  Is  a  vcAuntary 
retlnqnlshm^t  of  some  right  which,  but  for 
sach  rellnqnlahment,  a  party  would  have  con- 
tinued to  enjoy.  Voluntary  choice,  and  not 
mere  n^igence,  Is  the  essence,  though  from 
negligence  unexplained  auch  election  may  be 
Inferred.  Walvear  la  &-  qnestion  of  fact  to 
be  determined  from  declaratlo&s  and  acts  or 
from  forbearance  to  act"  And.  Law  Diet 
"Waiver."  A  waiver  may  eadat  regardless 
of  the  intentlcm  of  the  Insurer,  as  when  Its 
acts  and  dedLaratlona  or  fOTbearance  to  act 
gives  the  Insured  reason  to  believe  that  the 
ri^t  to  a  fbrfdture  has  been  waived.  In 
the  case  oi  Tobln  v.  Aid  Society,  72  Iowa. 
361,  83  N.  W.  663,  It  Is  said,  quoting  from 
May  on  Iiurorance:  "It  Is  not  the  Intention 
of  the  Insurer,  bat  the  effect  upon  the  tn< 
scved,  wbkdi  gives  vltaUty  to  the  estoppel." 
In  Bailey  r.  AsBodatioa,  71  Iowa,  660,  27 
N.  W.  770^  It  to  aald:  "Th»  defendant  re- 
osived  and  held  the  money  imtit  after  the 
death  of  the  deceased,  and  he  had  a  right 
t»  regarit  ttM  contract  as  In  totce,  regardless 
of  any  latsntiMi  of  the  d^endant  to  the  con- 
trary." We  are  to  taqulre,  therefcH-e,  whetb* 
ex,  froai  the  dedarattcms  and  acts  or  forbear- 
ance to  act  of  the  defendant,  Mr.  Moore 
bad  a  right  to  regard  bla  contract  of  laaar- 
anoe  aa  In  full  tape*  np  to  the  time  of  his 
death.  -  The  facts  mainly  relied  upon  as 
showing  not  only  aa  tofentkon  on  the  part 
of  the  appelant  to  eotftona  the  contract, 
bat  that  warranted  tiie  assured  In  believing 
that  the  contract  was  contlniied  In  foil  force, 
are  briefly  these:  Mr.  Moore  became  a  mem- 
ber August  28,  1886,  and,  as  we  have  seen, 
82  asaesameuta  were  made  against  b\m.  As 
to  76  of  these,  the  60  days  for  payment  had 
expired  before  his  death.  Aasessments  60, 
57,  and  68  were  never  paid,  except  by  Mr. 
Daniels,  as  heretofore  stated.  59,  60,  and  61 
were  not  paid  until  one  day  after  the  expi- 
ration of  the  60  days,  and  71,  72,  and  78,  If 
at  all,  not  until  about  30  days  after.  Not- 
withstanding these  failorea  to  pay  within 
the  60  days,  appelant  continued  to  make 
asseasments  against  Mr.  Mocve,  to  send  him 
notices  thereof,  to  receive  payment  thwecm, 
both  before  and  after  60  days,  and  In  every 
respect  to  treat  him  aa  a  member  of  the 
assodation.  With  the  notices  of  assessments 
77,  78,  and  79,  dated  March  1,  1887,  appel- 
lant's secretary  inclosed  to  Mr.  Moore  the 
following:  "Tfato  explains  how  you  can  be 
reinstated  after  forfeiting  your  membership: 
As  members  occaatonally  forfeit  their  mem- 
bership unintentionally,  and  remit  soon  after 
the  time  has  expired,  the  insurance  commit- 
tee has  instructed  me  to  aocept  remlttancea 
received  after  the  expiration  of  the  sixty- 
days  Umlt  if  rec^ved  before  the  certificate 
number  has  been  filled,  but  that  in  eacta 
case  It  must  be  only  on  condition  that  the 
member  Is  in  good  health,  and  free  from  In- 
jorr-   Vhua  any  wh»  are  late*  «ul  hava 
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forfeited  their  membership,  may  Xte  re- 
stated remltUnff  vltblD  a  reosonalde  time, 
If  th^  are  In  good  bealtlit  and  free  from 
Injury,  In  accordance  with  the  condltlona 
abore."  It  Is  true  the  80  days  for  payment 
of  aneasmentfl  74,  76,  and  76  had  not  expired 
when  notices  of  77,  78,  and  79  were  sent, 
and  that  the  sending  of  these  notices  does 
not  Indicate  a  waiver  as  to  74,  75,  and  76. 
It  la  equally  true  that  this  drcnlar  was  In- 
toided  to  apply  to  74,  76,  and  76.  Surely 
the  asBored  might  understand  therefrom  that. 
Instead  of  being  required  to  pay  asseasmenta 
74^  75,  and  76  within  the  60  days,  be  might 
pay  them  upon  the  tmna  stated  In  this  cti> 
cular.  While  we  might  hesitate  to  find  that 
the  ffeneral  course  of  business  between  the 
appellant  and  deceased  was  snch  as  to  es- 
tablish the  waiver  alleged,  we  are,  with  this 
circular  before  us,  without  doubt  upon  that 
question.  13ie  Infomation  amtalned  there- 
in was  tranamltted  to  the  assured  before  the 
«q»lratlon  of  the  time  for  paying  assessments 
7^  7B,  and  76.  It  deariy  indicates  an  ln> 
tentkm  upon  the  part  of  the  appellant  not 
to  fiwfelt  tar  failure  to  pay  at  the  aplratlon 
of  the  60  days,  and  gave  to  the  assured  the 
Eight  to  bdleve  that  the  cratract  would 
be  continued  In  force  for  a  reasonable  time, 
eroi  though  he  did  not  pay  within  the  60 
days.  If  he  was  In  good  health,  and  free  from 
injury,  at  the  time  of  payment.  Upon  this 
snbjeet,  see  Loughrldge  t.  Association,  84 
Iowa,  141,  50  N.  W.  668.  It  will  be  noticed 
that  the  acts  relied  upon  as  showing  a  waiver 
are  those  of  the  Insurance  company  as  in- 
dicated In  said  circular  and  of  the  secretary 
of  the  appellant  company.  Appellant  con- 
tends that  neither  of  these  had  authority 
to  alter  or  change  the  by-l&ws;  that  under 
the  by-laws  a  forf^tore  followed  from  a 
failure  to  pay,  and  that  there  was  no  author- 
ity In  the  committee  or  secretary  to  reinstate 
upon  any  terms.  A  large  number  of  author- 
ttles  are  dted  that  go  far  to  sustain  this 
claim,  but  we  think  tliat  the  cont«)ti<m  is 
fully  answered  In  the  Case  of  Loughrldge, 
supra.  In  that  case  the  by-laws  authorize 
the  secretary  to  keep  the  records,  acoouj^, 
and  seal  of  the  company,  conduct  the  corro- 
spoudence,  collect  moneys  due,  countersign 
certificates,  and  to  make  assessments,  ree- 
wds,  and  commnnIcati<ms;  also,  to  notify 
members  of  assessments,  to  bank  the  funds 
at  the  close  of  each  day's  business,  balance 
his  cash  account,  turn  oyer  the  balance  to 
the  treasurer,  "and  perform  snch  other  du- 
ties as  the  directors  deem  necessary."  The 
by-laws  of  appellant  provide  that  "the  In- 
surance committee  shall  be  the  executive 
head  of  the  association.'*  and  tiien  follow 
certain  spedfled  powers.  They  also  pro- 
vide that  the  grand  secretary  shall  keep 
a  record  of  the  business,  the  register  of  mem- 
bers, h(^d  in  trust  funds  of  the  aasodatlon 
for  claims  approved,  pay  the  same  on  ap- 
proval, snbndt  an  annual  report,  exhibit 
vouchers  for  ezpMidltures,  and  that  his  books 


diaU  be  subject  to  huipecti<Hi  by  any  member 
of  the  Insurance  committee,  or  any  person 
appointed  hy  tbem.  It  will  be  notioed  that 
as  to  the  question  under  consideration  them 
by-laws  are  not  materially  dlffwoic.  in  the 
Oaae  of  Loo^iridge,  aapn,  this  court  said: 
"It  cannot  be  doubted  that  it  waa  compe- 
tent tm  the  defendant  to  waive  the  forf eitnn 
on  account  of  the  nonperformance  ot  the  cam- 
dltlons  of  the  iwllcy.  Such  waiver  could 
have  been  made  by  the  secretary,  aa  hearty 
appears  tiie  conslderatiai  of  the  elgbK- 
eeoth  sectkm  of  tbB  by-laws  onoted  above." 
Whatever  the  holding  may  be  elsewhere,  the 
rule  In  this  state  Is  that,  if  the  aecr^ary 
or  other  executive  oacet  ot  an  aasodatlon 
like  this  i^vea  the  assured  reason  to  bdlevs 
that  the  right  of  forfeiture  has  beoi  wslTc<i 
the  association  Is  bound  by  their  acts. 

Other  questions  discussed  are  disposed  ot 
in  those  that  we  have  considered.  We  are 
in  no  doubt  but  that  If  Mr.  Moore,  belns  !■ 
good  health,  and  free  from  Injury,  had.  Im- 
mediate previous  to  bis  death,  offered  pay- 
ment of  the  aaseesments  unpaid,  it  would 
have  been  received  by  the  defendant  wltbont 
question,  and  Mr.  Moore  omtlnoed  In  mem- 
berahip,  aa  had  beoi  done  in  the  past,  not- 
withstanding bis  joevtoos  faliurea.  It 
lows  from  our  coodosions  that  the  decree 
ot  the  district  oourt  must  be  affirmed. 


limburg  v.  german  firb  uis.  co.  of 
peoria; 

(Sapreme  Court  of  Iowa.  Jan.  26,  1894.) 

Fire  Inburancr— ITkoocdpibd  Bdildiho — Pkbkit 
TO  Repaib—  Disbkoakdiko  iHSTBUonoirs — 8kt>- 
TiNQ  Abide  Vbsdict. 

1.  A  store  building  is  unoccujried,  wtthln  a 
ftre  j'olits'  oondlttoned  to  be  void  it  the  bnildla^ 
remaioea  vacaQt  or  uaoccupied  for  10  daj^ 
where  more  than  that  time  before  the  firetM 
tmant's  lease  had  expired,  and  he  had  remored 
all  his  property  except  a  coonter,  and  Dothing 
dse  remained  in  the  building  except  a  unal 

Sluantity  of  liquor,  which  the  tenant  had  al- 
owed  a  person,  who  had  no  lighu  from  tW 
ownw  of  tiie  bnildlog,  to  store  ther& 

2.  The  provbioa  of  a  lire  policy  that  me- 
chanics  may  be  employed  in  the  bnlldlDg. 

S airing  it,  for  not  more  than  16  days  at  a  tixzt^ 
oes  not  p^mlt  the  buildings  to  be  unoccupied 
during  the  repairs,  the  poli^  being  conditioiMd 
to  be  void  it  the  ballding  remained  vacant  «r 
Dnoccupled  for  10  days, , 

3.  The  jury  having  disregarded  a  proper 
instruction  that  recovery  on  a  fire  policy  li 
case  of  partial  Iom  shonld  be  Hndted  to  the 
ooet  of  repair,  the  trial  ooort  shonld  hav«  est 
aside  the  Terdict. 

Appeal  from  superior  court  of  Keoknk;  H. 
Bank,  Jr.,  Judge. 

Actl(m  oa  a  policy  ot  Insanuceh  Jury  trial; 
verdict  and  JndgmeBt  for  plalutur.  DedsBd- 
ant  appeals. 

James  C  Davla,  for  appdlant  J.  F.  Bnltt. 

for  appellee. 

KINNB.  J.  1.  DefCTdant  eonpany  issosd 
to  i^alntlir  Ita  policy  <tf  bunnaot  for  Ifee 
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anm  ot  9000  on  a  frame  atore  bnllcUng  Is 
tbe  dty  of  KeolEok,  lom.  Tba  poller  In- 
Bared  the  property  ag^tnat  loss  bj  flre  trom 
September  4^  1800,  to  fba  4ih  6ay  at  Septem- 
bw,  1881.  On  Mardi  20,  1881,  the  property 
waa  parttaUy  destroyed  fire.  Plaintift 
iH^iigB  thla  action  to  recover,  claiming  that 
tbe  loaa  la  total.  Defendant  pleads  a  pro- 
vision In  tbe  p<dlcy  that  If  tbe  premlaea  "be 
or  become  vacant  or  tmoccupied.  and  re- 
main BO  for  ten  days."  the  policy  shall  be 
void.  It  alleges  that  fiv  more  than  10  daya 
immediately  prior  to  the  flre  premises 
had  become  and  remained  vacant  and  tinoc- 
cnpied.  It  also  claims  that  the  Insured  prop- 
wty  was  <mly  damaged  to  the  amomit  of 
$200.  Other  Issues  were  presented,  as  to 
which  no  qnestkm  la  now  made,  and  they 
need  not  be  stated. 

2.  Tbe  provision  of  the  policy  on  which  the 
defense  Is  dilefly  based  la:  "This  entire 
policy,  nnleas  otherwise  provided  by  agree- 
ment indorsed  herem  m  added  hereto,  shall 
be  void  If  a  bnlldlng  hertin  described,  wheth- 
er Intended  for  occupancy  by  owner  or  ten- 
ant, be  or  become  vacant  or  unoccupied,  and 
remain  so  £i»r  ten  daya,"  It  becomes  neces* 
saiy.  tbm^ore,  to  determine  when.  In  legal 
contemplation,  a  bnlldlng  may  be  said  to  be 
"vacant  or  unoccupied,"  within  tbe  meaning 
of  these  words  as  used  in  tbe  poller.  At 
the  outset  It  win  be  wdl  to  bear  In  mind  that, 
in  wder  to  avoid  liability  under  this  clause 
of  the  policy,  It  la  not  IncunbeBt  cm  tbe  <le- 
fendant  to  show  that  both  condltlau  existed 
tbr  the  10  days  ImmedOat^  preoe^ng  the 
flra  It  is  Buffldcut*  unda  this  provision  of 
the  poUey,  to  defeat  UablUty,  If  the  building 
was  dthn  vacant  or  unooci^»ied  for  the  re- 
quired time,  in  the  absoice  ct  otba  provi- 
sUhis  Indorsed  upon  or  ulded  to  the  poller. 
A  learned  writer  has  said  that  the  words 
"vacant  -and  unoccupied"  are  not  synony- 
mona;  that  "vacant"  means  empty  of  evoy- 
thing  but  air,  and  that  "unoccupied"  means 
that  no  one  has  tbe  actual  use  or  possession 
of  the  premises;  and  It  la  further  said  that 
the  words  must  be  oonstmed  with  reference 
to  tibe  kind  of  structure  w  tndldlng  insured. 
1  Hay,  Ins.  |  248a.  It  occurs  to  us  that 
these  words  must  also  be  construed  In  view 
of  the  uses  and  purposes  fbr  which  the  build- 
Ing  Is  adapted;  that  Is,  aa  to  whether  it  is  so 
built  and  arranged  as  to  be  used  aa  a  dwell- 
ing honse,  or  a  store  building,  or  a  school- 
booae,  or  a  Btructure  fitted  and  adapted  for 
QBO  tar  some  other  purpose.  Webster  defines 
"vacant"  as  b^ag  "dqnived  of  Its  contents; 
not  filled;  empty."  The  same  authority  de- 
fines **occn]Kr"  thus:  "To  take  or  hold  posses- 
sion ofi  or  hold  «  keep  for  use;  to  possess." 
AnoOur  definition  Is:  "To  hold  possession; 
to  be  an  occuiunt"  It  is  said  that  occnpan- 
cy  impUee  an  actual  use  of  a  dwelling  house 
as  a  dwelling  place;  Oiat  the  insurer  has  a 
right,  by  the  tarma  of  audi  a  p(dlcy,  to  the 
care  and  supervision  which  would  be  In- 
volved In  such  an  occnpanoy.   Bonenfant  v. 


Insurance  Ga,  (Mich.)  43  N.  W.  683;  Sback- 
eltoa  V.  Sun  Flre  Office,  65  Mich.  288,  21  N. 
W.  84A:  Aabworth  v.  Insurance  Co.,  113 
Mass.  422.  Weidert  v.  Insurance  Co.,  (Or.) 
24  Pac.  249,  was  a  case  of  insurance  ci  a 
dwelling  bouse,  where  the  policy  contained  a 
"vacant"  or  "unoccupied"  clause.  It  ap- 
peared that  plaintiff  moved  out  of  tbe  house 
about  March  20tb;  that  on  the  next  day  one 
McNett  moved  In,  and  remained  until  the 
20th  of  June;  and  after  that  time,  and  up 
to  the  time  of  tbe  flre,  plaintiff  or  his  hired 
man  visited  the  honse  daily,  and  that  some 
of  tbe  members  of  his  fandly  were  at  the 
house  every  day.  It  was  held  that  the  house 
waa  vacant  and  unoccupied.  In  K^tii  v. 
Insurance  Oo..  10  Allen.  228,  the  court  held 
that  the  f!act  that  tools  remained  in  a  diop, 
and  that  it  was  visited  daily  t:^  the  son  of 
the  insured,  did  not  constitute  occupancy; 
tliat  the  policy  c<Hitemplated  some  tactical 
use  of  the  building.  In  Gorrigan  v.  Insur- 
ance Co.,  122  Mass.  288,  the  occi^ant  of  the 
house  had  moved  out,  leaving  In  It  some  ot 
Us  furniture,  and  retaining  the  key;  and  tbe 
premises  were  bdd  to  be  unoccupied.  In 
Berrman  v.  bisnrance  Co..  SI  N.  T.  184,  it 
was  hdd  that  a  dwelling  house  was  unoccu- 
pied x^ben  no  one  lived  in  it;  and  In  Herr^ 
man  v.  Insurance  Co.,  85  N.  T.  16S,  the  hold- 
ing was  that  occupancy  contemplated  the 
uae  <tf  a  house  by  human  beings  aa  their 
customary  place  of  abode.  In  Cook  v.  Insnr. 
ance  Co.,  70  Ma  610,  tbe  Insured  had  moved 
out  of  the  house,  leaving  some  furniture,  and 
leaving  a  man  In  possession  of  tbe  honse, 
and  to  sle^  thertfn.  He  abandoned  It,  and 
afterwards  the  house  was  burned,  no  wie  be- 
ing ih&k  there.  It  waa  held  that  it  was  un- 
occupied. In  Insurance  Ca  v.  Cberry,  84  Va. 

8  8.  B.  876,  the  premises  insured  consist- 
ed In  part  of  a  dweUlng  houses  The  evidoice 
showed  that  tbo  Insured  had  moved  out  of 
the  house;  that  It  waa  not  In  use,  except 
that  a  party  had  put  some  fodder  In  the  out- 
buildings; and  the  buildings  wore  occa^onal- 
ly  visited  by  a. resident  of  the  ndghbwfaood, 
who  had  the  k^.  Tbe  building  was  hdd  to 
bet  vacant  and  unoccupied.  In  Halpln  v.  In- 
surance 00.,  (N.  Y.  App.)  23  M.  B.  482,  It 
was  h^  that  a  building  uaed  as  a  nuvocco 
&ctory»  and  which  waa  unused  for  about 
six  months  prior  to  the  flre,  was  unoccupied 
within  the  meaning  and  contemplation  of  the 
parties,  even  thouf^  aU  the  machinery  re- 
mained In  the  building,  and  it  was  closed  and 
lolled,  and  bx  the  bands  of  the  idaintlff's 
agent  tor  rent,  and  he  visited  it  frequenUy. 
Tbe  court  said  "that  to  constitute  occupancy 
of  a  building  used  for  manufacturing  pur- 
poses thoe  must  be  some  use  or  employ- 
ment of  the  property.  Its  use  as  a  place  of 
storage  mwdy  Is  not  sufficient.  *  •  *  The 
Insurer  has  a  right,  by  the  terms  of  the  pol- 
icy, to  the  eue  and  supervision  wbkli  Is  in* 
volved  In  the  use  of  tbe  property  contemplat- 
ed by  the  parties  at  the  time  of  entering  into 
the  contract"   In  Insurance  Oo.  v.  KylSh 
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(Ind.  Snp.)  24  N.  E.  727,  a  tenant  moTed  out 
<^  an  instired  dwelling  house  March  26th, 
after  whldi  one  had  prerlously  engaged 
the  house  made  some  repairs  thereon,  and 
kept  In  the  house  some  planes,  and  on  March 
80th  put  some  hay  In  the  stable,  and  buried 
some  potatoes  on  the  premises,  intending  to 
move  In  on  April  1st.  March  81st  the  house 
was  destroyed  by  fire,  and  It  was  held  that 
a  policy  conditioned  against  the  premises  be- 
coming "vacant  or  unoccupied"  was  avoided. 
In  Insurance  Co.  Padfleld,  78  IlL  169,  it  is 
■aid;  "A  fair  construction  of  the  language 
*vacant  and  unoccupied*  Is  that  It  should  be 
without  an  occupant,— without  any  person  liv- 
ing In  it."  In  Ashworth  v.  Insurance  Oo., 
112  Mass.  422,  tt  Is  said:  "Occupancy,  as 
applied  to  such  buildings,  [dwelling  hooM 
and  bam,]  Implies  an  actual  use  of  the  house 
as  a  dw^llng  place,  and  such  use  of  the  bam 
as  iB  ordinarily  Inddent  to  a  bam,  bdonging 
to  an  occupied  house,  or  at  least  something 
more  than  a  use  of  it  for  storage."  In  In- 
surance Oo.  V.  Wells,  ^  Ohio  St  019, 
tenant  moved  out  with  no  Intention  of  re- 
turning,  leaving  in  the  premises  a  barrd,  of 
corn  and  a  coal-oil  can.  On  the  following 
night  the  building  burned.  It  was  held  that 
It  was  vacant  or  unoccupied.  Id  Sleeper  t. 
Insurance  Co.,  56  N.  H.  401,  the  occupant  of 
the  house  removed  to  anoQier  town,  taking 
his  ftmlly,  their  wearing  apparel,  and  part 
oi  their  furniture.  It  was  held  that  the 
building  waa  vacant  and  unoccupied,  even 
though  he  may  have  Intended  to  return  in 
eight  or  ten  months,  and  left  In  the  house  a 
ttw  articles  not  necessary  for  his  present 
UBC;  In  Moore  v.  Insurance  Co.,  64  N.  H. 
140.  6  AtL  27,  It  Is  held  that  the  premises 
were  vacant  and  unoccupied  where  the  oc- 
cupant had  removed  therefrom,  though  a  lit- 
tle furniture  waa  left  In  the  house;  and  It 
Is  also  held  that  the  terms  "vacancy"  and 
"nonoccupancy"  are  used  interchangeably, 
and  as  equivalent  In  meaning.  In  Dennlson 
V,  Insurance  Co.,  62  Iowa,  457,  8  N.  W.  BOO, 
a  bunding  used  as  a  boardtng  house  and 
hotel,  which  had  been  vacated  a  tenant, 
and  stood  awaiting  another  occnpant,  was 
held  vacant  and  unoccupied.  In  Feshe  v. 
Insurance  Co.,  74  Iowa,  676,  39  N.  W.  87, 
the  tenant  moved  out  of  a  dwelling  house  on 
September  26tli,  and  it  was  burned  Octobra- 
let  following.  The  owner  Uved  a  mile  and 
a  half  away,  and  spent  a  part  of  each  Into^ 
venlng  day  in  examining  and  cleaning  the 
house,  but  did  not  sleep  there  nights.  Her 
ftither,  who  lived  near  the  Insured  premises, 
left  an  axe  and  grab  hoe  In  the  bouse  at 
nli^t;  otherwise  It  was  not  occupied.  It 
was  held  that  to  an  Intents  and  purposes 
the  house  was  vscant  and  unoccupied.  It 
was  said:  "There  was  nothing  left  or  placed 
in  the  house  which  Indicated  an  Intent  to 
occupy  it  as  a  dwelling  at  any  time.  It  Is 
true  it  had  been  rented,  and  a  tenant  expect- 
ed to  tahe  possession  in  atwut  two  weela 
snbsequaat  to  the  fire;  but  this  Is  immate- 


rial." In  Snyder  t.  Insurance  Co.,  78  Iowa, 
146,  42  N.  W.  690,  the  tenant  bad  moved 
everything  out  of  the  insured  dwelling  house 
except  some  trumpery,— a  box  ta  barrel,  a 
crossKnit  saw,  a  pair  of  skates,— and  did  not 
expect  to  return,  and  there  was  no  eytdenee 
touching  Its  future  occnpan<7.  The  hoiue 
waa  destroyed  by  fire  the  next  morning.  Gar* 
penters  had  been  at  work  repairing  it  It 
was  held  vacant  or  unoccupied.  In  Sexton 
T.  Insurance  Co.,  69  Iowa,  99,  28  N.  W.  482, 
ttie  dwelling  house  bad  been  vacated  by  the 
tenant  about  three  months  prior  to  the  flr& 
He  had  left  therein  two  or  three  Jars,  and 
two  large  four  or  five  gallon  Jars,  and  a 
molasses  keg,  and  a  table.  It  appears  also 
that  plalntiCT  bad  in  the  boose  some  tools 
and  other  things.  It  was  Iwld  that  the  arti- 
cles in  the  house  did  not  constitute  an  oc- 
cupancy, and  that  a  vwdlct  was  properly 
directed  for  defMdant 

Appellee  r^ee  npm  and  dtes  many  cases, 
among  which  we  specially  refw  to  the  fM- 
lowing;  McMurray  r.  Insurance  Ca,  (Iowa,) 
54  N.  W.  KM,  was  a  case  where  a  dwelling 
house  was  Insured  and  tt  was  dalmed  that 
the  [vemlsee  had  become  vacant  and  tmocco- 
pled.  The  facts  were  that  the  Insozed  had 
been  awi^  for  several  months,  wwking  at 
his  trade.  His  wife  and  children  were  away 
temporarily  on  a  visit  to  her  parents.  The 
house  remained  the  home.  None  of  the  fur- 
niture had  been  removed.  There  was  no  in- 
tention to  abandon  It  aa  a  place  of  re«idence. 
The  absence  was  for  a  temporary  purpose 
only.  In  Eddy  v.  Insnranise  Co.,  70  Iowa, 
472,  30  N.  W.  808,  the  tenant  had  removed 
from  the  house  on  Tuesday.  The  fire  occnr- 
red  the  following  Friday.  PlalntUT  was  re- 
siding In  anothff  house  on  another  part  of 
the  farm;  and  on  the  morning  after  the 
tenant  moved  out  plaintiff  took  possession  of 
the  house,  cleaned  it,  and  prepared  to  move 
in.  Before  the  fire  plalntUI  had  in  part 
moved  In,  had  placed  therein  carpets,  bed- 
ding and  bedsteads,  cans  of  fmlt,  dialrs, 
tures,  mirrors,  stoves,  dothlng,  dishes.  woA  a 
table,  and  expected  to  be  th&re  to  remain  on 
Saturday;  and  It  was  that  the  house  Was  not 
vacant  or  unoccupied.  In  Doud  v.  Insurance 
Co.,  <Pa.  St)  21  AtL  506,  the  provision  in  the 
policy  ymB,  "it  the  premises  Insured  be  va- 
cated." The  tenant  moved  out,  and  on  the 
following  day  the  owner  was  at  the  house 
all  day,  and  th^  left,  and  began  packing  up 
preparatory  to  moving  Into  the  boose  herself, 
and  in  fact  had  placed  some  things  In  the 
house.  She  was  held  to  be  in  possession,  and 
that  the  house  had  not  been  vacated.  Roe  v. 
Insurance  Co.,  (Fa.  St)  28  Atl.  718,  was  Uke 
the  Doud  Case  in  Its  facts.  In  Insurance 
C9o.  T.  Wood,  (Kan.)  28  Pac  167,  it  was 
claimed  that  the  house  was  unoccupied  with- 
in the  meaning  of  the  poUi^.  Tlie  Jury  ftmad 
that  the  plaintiff's  family  waa  residing  in  the 
house  at  the  Hme  it  was  burned,  bat  were 
temporarily  absent  Hie  evidence  showed 
that  the  bousdwld  goods  were  an  In  the 
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house;  that  some  of  them  had  been  packed; 
that  plaintiff  stayed  In  the  house  every  nli^t 
antfl  fire  days  before  the  fire,  and  thereafter 
slept  at  another  place,  because  he  was  ill; 
that  he  was  at  the  house  every  day  up  to  the 
day  of  the  fire.  The  court,  while  expressing 
doubts  as  to  whether  the  buUding  was  occo- 
pied,  held  that,  as  the  Jury  had  so  found, 
and  there  was  evidence  to  sustain  th^  find- 
ing, It  would  not  disturb  the  verdict  In  In- 
surance Co.  V.  Brockway,  (Bl.)  28  N.  BL  7»9, 
the  property  was  a  building  occupied  by  the 
assured  as  a  dwelling  and  storeroom.  The 
policy  contained  a  provision  like  that  In  the 
case  at  bar.  The  Insured  ceased  to  occupy 
the  dwelling  part  of  the  building,  but  did 
occupy  the  store  up  to  the  time  of  the  fire. 
The  company  contended  that  a  failure  to  oc- 
cupy the  whole  building  avoided  the  policy. 
The  court  held  that  the  occupancy  of  the 
store  portion  of  the  building  was  an  occu- 
pancy under  the  terms  of  the  policy.  In  In- 
surance Co.  V.  Bace.  (111.)  31  N.  £.  3»2,  the 
court  h^  that  by  reason  of  special  ^vi- 
sions In  the  policy  the  trustee  therein  men- 
tioned, or  the  mortgagee,  was  not  affected  by 
a  Tl<^tion  of  the  conditions  of  the  policy  by 
the  assured  as  to  nonoccupancy;  and,  fur- 
ther, as  the  proceeding  was  In  equity,  which 
will  not  enforce  a  penalty  or  forfeiture,  that 
the  company  must  show  that  the  vacancy  or 
nonoccapancy  in  some  degree  contributed  to- 
wards cauHlng  the  fire.  In  Insurance  Go.  v. 
Kace,  (lU.)  29  N.  E.  846,  the  Insured  had 
moved  furniture  In  the  house,  and  from  that 
and  other  circumstances  the  court  held  it 
was  not  vacant  and  unoccupied. 

It  will  be  observed  that  few  If  any  of  the 
cases  relied  upon  by  appellee  sustain  his 
contention  that  the  premises  In  controversy 
were  occupied  within  the  meaning  of  that 
word  as  used  in  policies  of  Instmince.  Pacts 
touching  vacancy  or  occupancy  differ  In 
each  case  presented;  hence  each  case  must 
be  determined  upon  its  own  peculiar  facts. 
It  must  be  conceded  also  that  the  decisions 
of  courts  are  not  always  la  harmony  where 
the  facts  are  substantially  the  same.  It  will 
serve  no  useful  purpose  to  further  review 
the  authorities.  From  them  may  be  de- 
duced certain  rules  or  principles  applicable 
to  cases  like  that  at  iNir.  We  must,  In  con- 
struing: the  meaning  of  the  words,  "be  or 
become  vacant  or  unoccupied,"  have  In  view 
not  only  the  technical  meaning  of  the  words, 
but  the  uses  for  which  the  ^op&rij  is 
adapted,  which  must  have  been  in  contem- 
plation of  the  parties  when  they  entered  in- 
to the  contract.  Again,  mere  use  of  a  store 
building  as  a  place  in  which  a  few  artlclea 
may  be  left,  no  business  being  carried  on 
therein,  and  the  premises  not  being  so  used 
03  to  in  any  wise  Insure  for  them  the  care, 
watcbfulness,  and  protection  from  danger  to 
expocnire  to  fire  which  must  have  been  in 
contemplation  of  the  parties  to  the  contract. 
In  view  of  the  adaptability  of  the  building 
for  certain  uses  only,  cannot  be  deemed  an 


occupancy.  To  prevent  a  policy  from  being 
avcrided  for  vacancy  or  unoccupancy  in  such 
a  case,  the  use  and  occupancy  must  be  of 
such  a  character  as  ordinarily  pex" talus  to 
a  building  adapted  for  such  purposes.  A. 
mere  storage  ot  property  therein,  which  does 
not  involve  the  care  and  watchfulness  which 
the  policy  holder  owes  to  the  insuroj,  will 
not  suffice  to  constitute  occupant?.  Tne  un- 
disputed facta  in  the  case  at  bar  are  that 
the  insured  property  was  a  two-story  build- 
ing, the  lower  story  being  adapted  and  used 
for  a  storeroom,  with  access  therefrom  to 
the  story  above.  There  was  no  means  of  ac- 
cess to  the  uppK  story  except  by  going 
through  the  stweroom.  When  the  policy  is- 
sued, the  building  was  occupied  by  one 
Belmbold  as  a  tenant  of  the  plaintiff.  He 
had  a  cigar  store  In  the  front  part  of  the 
building  downstairs,  and  a  cigar  manufac- 
tory  in  the  rear  part.  There  were  two 
rooms  upstairs  which  seem  to  have  been  but 
little  used  by  the  tenant  His  lease  expired 
on  March  11,  1891.  He  moved  his  stock  out 
of  the  building  on  March  Tth,  and  on  the 
same  day  he  had  his  government  license 
transferred  to  permit  his  carrying  on  busi- 
ness in  the  building  to  which  he  had  moved. 
He  bad  a  policy  of  Insurance  upon  his  stock 
and  tools  used  In  his  business.  This  he  bad 
properly  transferred  on  March  6th.  When 
he  moved  out  on  Match  Tth  he  left  In  the 
building  one  counter,  which  he  did  not  In- 
tend to  move,  but  wanted  to  sell,  some  shelv- 
ing, and  some  leaf  tobacco  In  an  upper  room. 
All  these  articles  he  had  taken  firom  the 
building  prior  to  March  20th,  except  the 
counter,  and  he  thinks  he  had  them  all  out 
except  the  counter,  before  the  ISth  of  March. 
The  counter  remained  in  the  building,  and 
was  bmrned.  The  fire  occurred  on  March 
29th.  The  tenant  when  he  went  out  or  at 
least  by  March  11th,  gave  one  key  to  the 
building  to  the  agent  of  the  insured,  and  re- 
tained the  othOT.  He  retained  the  key  so 
that  he  might  show  intending  pturchasers  the 
counter  which  he  had  left  there.  He  exer- 
cised no  control  over  the  property  after  hla 
lease  expired.  During  the  continuance  of 
his  tenancy  he  had  given  one  Mastcrsoa,  a 
saloon  keeper,  the  right  to  store  some  liquors 
In  one  of  the  upper  rooms,  for  which  Master- 
son  was  to  pay  him  two  dollars  per  month. 
He  had  given  Masterson  no  authority  to 
thus  use  the  upper  room  after  his  own  lease 
expired.  Masterson's  place  of  business  was 
two  or  three  doors  from  this  building.  He 
never  used  any  part  of  this  building  as  a 
storeroom  to  do  business  In.  He  simply  kept 
a  few  bottlee  of  liquor  upstairs  there,  and, 
as  he  needed  a  fresh  supply  In  his  saloon,  he 
would  come  there  and  get  It  He  did  not 
come  there  frequently,  only  occasionally. 
He  had  in  the  building,  within  ten  days  be- 
tare  the  fire,  one  or  two  bottles  of  brandy, 
one  or  two  Jugs  of  whisky,  some  bottles  of 
whisky,  and  a  c^ouple  of  boxes  ot  wine,  and 
some  bottles.  It  does  not  appear  that  Mas* 
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tersfm  had  any  key  to  tbe  bnllding  after 
Blarch  11th,  or  that  he  was  allowed  any 
means  of  access  to  his  goods.  He  bad  no 
lease  from  the  plaintiff.  He  was  not.thni 
occupying  or  using  this  uppa  room,  aStae 
the  toiant  mored  oat,  by  reaatm  at  any  aN 
rangement  with  plaintiff,  bo  far  as  Oie  rec- 
ord Bt^wB.  Nor  does  It  appear  that  his  use 
of  this  room  was  known  to  plaintiff.  Plain- 
tiff's agent  had  rented  tbe  building  to  a  new 
tenant,  who  mis  to  more  in  on  March  18th, 
but  Allied  to  do  so.  At  the  time  the  flre 
then  was  no  certainly  as  to  when.  If  at  all, 
the  building  would  be  occupied.  Oertain  re- 
pairs had  been  made  In  anticipation  of  tbe 
occupancy  of  the  tenant  who  was  to  more 
In,  and  failed  to  do  sa  Plalntlfrs  agent 
testlfled  that  at  the  time  of  the  flre  plaintiff 
was  not  In  any  way  occupying  the  building, 
and  had  no  tenant  In  thwe.  Kalntlff's 
ngmt  was  frequently  In  the  storeroom,  paint- 
ing and  jmpering  and  scmbUng  it  out,  prior 
to  tbe  flre.  Do  these  fiicts  show  occupancy? 
We  think  not  The  tenant  who  was  to  occu- 
py mfffe  than  10  days  prior  to  the  flre  had 
failed  to  com&  No  other  tenant  bad  been 
found.  The  premises  were  not  used  for  the 
purpose  of  carrying  on  business  therein  for 
■nore  than  16  days  preceding  the  flre.  They 
stood  awaiting  a  tenant.  There  is  nothti^ 
to  show  tliat  plaintiff  would  ever  be  able  to 
rent  the  premises.  Tliere  was  absolutely  no 
use  made  of  the  building  whatever  toe  the 
10  iweceding  the  flre,  except  that  the 
counter  d  tbe  late  tenant  was  In  tticre,  and 
the  Masterson  liquors,  befwe  mentlMted. 
The  parties,  when  tbey  entmd  Into  the  oon< 
tract  of  Insurance,  did  not  contemplate  that 
tbe  property  would  be  treated  as  occupied 
If  an  outgoing  tenant  left  an  old  counter  In 
the  building,  nw  if  some  one  Unknown  to 
plaintiff  stored  a  few  bottles  of  liquor  tha«. 
Such  use,  it  It  can  be  dignified  Into  a  use, 
of  the  building;  insured  to  it  pracUcally  no 
care  and  ^vtectlon  wtaatever.  Such  a  use, 
to  our  minds,  £Uls  far  short  of  a  compli- 
ance with  the  terms  of  tbe  contract  That 
omtemphited  the  use  Incident  to  a  store,  and 
su<^h  a  use  would  carry  with  It  a  loi^e  de- 
gree of  protection  to  the  property,  which  was 
not  essential  or  possible  under  the  facte  as 
they  appear  bore.  The  building  was  vacant 
or  unoccupied  for  more  than  10  days  prior 
to  liie  flre.  Connsd  for  i^ipellee  seem  to 
think  that  to  lu^  the  parties  to  tbe  contract 
wblch  tbey  have  voluntarily  entered  into, 
and  In  the  absence  of  fraud,  is  technical. 
We  cannot  change  m  ignwe  the  agreement 
of  the  parties.  We  cannot  make  a  new  one 
for  them,  but  we  must  construe  their  agree- 
ment as  we  flnd  It 

S.  Appellee  contends  that,  as  the  p<^cy 
provides  that  mechanics  may  be  empk^ed 
In  tbe  building,  altering  or  repairing  It  for 
not  more  than  15  days  at  any  one  time,  and 
it  was  tKlng  repaired,  that  should  be  con- 
sldowd  as  an  occupancy  within  the  terms  of 
tbe  voUcy.   We  do  not  think  so.   Tbe  re- 


pairs might  be  made  irtdle  the  bulling  was 
occupied.  Again,  it  Is  not  shown  that  them 
repairs  contlnned  up  to  within  10  days  be- 
fwe  tlie  flr&  The  provision  of  the  policy 
does  not  indicate  Huit  it  was  in  tbe  con- 
templation of  the  parties  that  there  should 
be  no  occupancy  of  tbe  premises  while  re- 
pairs were  b^ng  made.  As  the  point  is  not 
pressed  vrith  any  apparoit  coDfldmoe.  we 
need  give  It  no  furttier  conslderattca. 

4.  Under  the  Instructions  ot  the  court  the 
Jury  should  have  found  for  tbe  defendant. 
Indeed,  unda  the  nndlsputod  fiicts,  there 
was  no  such  occnpan<7  as  the  policy  con- 
templated, and  hence  the  court  would  have 
been  justified  in  directing  a  vodlct  for  the 
dtfendant 

6.  The  jury  were  told  1^  tbe  court  in  an 
Instruction  that  If  they  found  that  the  build- 
ing was  not  totally  destroyed,  and  it  could  be 
repah^  at  an  expense  of  1200  to  |230. 
then  plaJntlflrs  dami^es  would  be  limited  to 
the  amount  it  would  have  cost  to  r^wlr  said 
bnllAng,  and  put  the  same  In  as  good  oondl- 
tlon  as  before  the  fire  occurred,  with  6  per 
cent  intoest  per  annum  thereon.  TJnAer 
the  provisions  of  tbe  policy  this  InatrnctloB 
was  proper,  and,  whethw  it  was  so  ot  not 
the  jury  were  boond  to  follow  It  The  un- 
disputed evidence  was  ttat  for  9200  tlie 
building  could  have  been  made  m  sind  as  It 
ms  before  the  Aire.  The  iarf  disregarded 
the  court's  Instruction,  and  found  for  ^In- 
tlff  fW  the  fnU  amount  of  tlie  iwllcy,  witt 
lutveet  The  court  should  have  set  the 
verdict  aside  fiv  tlie  reasMu  giren.  Re- 
Torsed. 


DAT  v.  RAMSDELL  et  al. 
Supreme  Court  of  Iowa.  Jan.  23,  1884,) 

NOTB  BT  OfTICERS— PSRSOKAI.  LlABlLITT. 

A  Dote  racitiog  that  "we.  tbe  T.  P.  Com- 
paoT.  promise  to  pay,"  etc..  and  aigoed  by  each 
of  defendants,  as  president  and  secretary,  re- 
spectively, purports  to  be  the  penooal  obliga- 
tion of  defendants,  and  will  be  so  held  on  de- 
murrer to  a  petition  alleging  tbe  execution  of 
it  hj  defendants,  and  seekiiig  to  charge  Uiem 
personally.   52  N.  W.  208,  affirmed. 

On  Rehearing. 

ROBINSON,  J.  A  rehearing  having  been 
ordered  in  this  case  after  tbe  former  oplnioo 
was  filed,  it  has  been  reargued,  and  Is  again 
submitted  for  our  determination.  Since  tbe 
original  submission  of  tills  cause,  we  bare 
bad  f>ccaBlou  to  conrider  the  liability  of  per- 
sona who  sign  obligations  rimilar  to  that  in- 
volved In  this  case,  and  the  relief  which  th^ 
may  obtein,  in  tbe  cases  of  Leo  t.  Podval. 
(Iowa,)  S2  N.  W.  648,  and  Matthews  t.  Mat- 
tress Oo.,  (Iowa,)  54  N.  W.  225.  Our  views 
on  the  questions  Involved  have  been  00  fully 
expressed  In  numerouh  ctises  that  we  find 
It  unnecessary  to  add  muiA  to  our  Conner 
oplnlcm  in  this  case.  A  majority  of  us  are 
satisfied  with  the  condudon  therein  reached, 
which  is,  in  effect  that  the  note  in  sole  pur^ 
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porta  to  be  ttw  personal  obllgatioD  of  the 
detendanti.  It  wUI  be  noticed  that  the  qoes- 
tkm  decided  waa  raised  by  demurer.  Whetb- 
«  the  words,  "We,  tbe  Tama  Paper  Oa, 
fromlse  to  pay."  in  connectton  wltb  tbe  slg- 
aaturea  to  tbe  no^  create  such  an  ambifftUty 
0ut  with  proper  pleadings  tbe  defendants 
Bight  tiare  shown  that  they  signed  tbe  not« 
la  a  repreamtatlTe  capatdty  only,  is  a  ques- 
tlMi  not  inrolved  in  tliis  caae^  It  cannot  be 
said  that  tbe  petition,  which  allies  tbat  de- 
fendanta  made  and  dellrered  tbe  note  in 
salt  does  not  state  a  cause  of  action  against 
ttem.  Our  fwmer  condusiOD  is  adbwed  to, 
and  the  Judgment  of  the  district  ooort  la  wt- 
Armed. 

ORANOBB,  a  J.  I  adhere  to  the  Tlews 
ezpreaaed  In  Ibe  dissenting  opinion  In  Mat 
thews  V.  Mattress  Co. 

KINNB,  J.,  took  DO  part  In  tbe  determina- 
tton  of  this  case. 


TAMA.  WATER  FOWBR  OO.  T.  SAMS- 
DELL  et  aL 
(Supreme  CJonrt  of  Iowa.  Jan.  23,  18M.) 

On  Tduarino.  Vcr  fonnv  zsport,  ass  08  N. 
W.  209. 

ROBINSON,  J.  A  rehearins  was  granted 
Id  this  caa&  and  in  the  case  of^  Da?  t.  Bams- 
dell.  57  N.  W.  630,  (decided  daring  the  preeoit 
term  of  conrt,)  at  the  same  time.  What  we 
liETe  Bald  In  the  opinion  on  rehearing  in  that 
ease  is  applicable  to  this,  and  need  not  be  re- 
ppated.  The  impressioD  of  the  official  seal  of 
iIm  Tama  Paper  Company  on  the  notes  In- 
Tolred  in  this  action  aoes  not  show  tbat  the 
notes  are  uot  t'he  personal  obligations  of  the  de- 
fendants, in  riew  of  the  averments  of  the  peti- 
tion thst  tber  made  the  notes  to  plaintiff.  In 
the  first  division  of  the  former  opinion,  in  re- 
ferring to  the  form  of  one  of  the  notes  in  stilt, 
we  inadvertently  nsed  the  name  of  the  plaintiff. 
As  Is  evident,  we  Intoided  to  derignate  the 
Tama  Paper  Company.  Wa  cmdnde  tliat 
ear  former  <^nlon  should  ba  adhered  to,  and 
the  Judgment  of  the  district  court  is  therefore 
reversed. 

GBA170SR,  O.  J.  I  adhere  to  the  views  ex- 
pressed in  tlie  ffisscxitlng  tmlnion  in  Mattliews 
T.  Mattress  Co.,  Otowa,)  64  n.  W.  226. 

KINNB.  J.,  took  no  part  In  du  dstarmlnatlm 
of  tUa  cause. 


McCOT  V.  TBEICHLER. 

(Supreme  Court  of  Iowa.    Jan.  27,  1894.) 

RaviBW  OH  Appbai.  —  CotrpucriNa  Evidsncb  — 
IIBF1.BVIH— Imstroctiokb  — Jodombht  —  Rbhit- 

1.  Where  ttte  evUenee  Is  conflicting,  the 
Judgment  wlU  not  be  distnrlied. 

2.  Where,  In  an  action  to  recover  books,  the 
petition  included  three  volumes  wldch  deiend- 
ant  did  not  claim  to  own,  a  charge  that,  nnlena 
defendant  rinsed  on  demand  to  allow  plaintiff 
to  take  them,  there  could  be  no  recovery  as  to 
each  books,  where  there  was  no  evidence  of  a 
demand,  or  that  defendant  had  them,  waa  not 
prajudidal  to  dtfondant;  the  Judgment  for  a 


recovery  being  based  on  the  valne  of  oUier 
boolu  than  those  mentioned. 

3.  The  fact  that  plaintiff  remitted  so  much 
of  the  amount  awarded  him  by  the  Judgment 
as  was  In  excess  of  true  value  <a  the  books  for. 
nishes  no  groand  of  con^aint  to  defendant. 

Appeal  from  district  court,  Cedar  county; 
J.  H.  Preston,  Judge. 

Action  to  recover  specific  personal  proper- 
tr*  Judgment  Utr  plaintiff,  and  the  defend- 
ant appealed. 

W.  a.  W.  Gteiger  and  W(df  &  Hanl^,  for 
appellant  E.  M.  Brink  and  Wbeeler  ft  Mof- 
ftt,  toe  appellee. 

GRANGER,  a  J.  1.  This  action  is  to  re- 
covw  some  66  volumes  of  law  books  from 
tbe  possession  of  the  defendant  Each  party 
claims  to  be  tbe  owner  of  the  books,  and 
hence  the  right  of  pcasesslon  depends  upon 
the  foct  of  ownership.  Plaintiff  was  tbe 
owner,  and  atlll  is,  unless  he  sold  them  to 
tbe  defendant;  and  the  fact  in  tbe  case, 
towards  which  the  testimony  was  directed, 
waa  that  of  a  sale  of  the  books.  The  Jury 
found  tbat  plaintiff  was  tbe  owner  of  tbe 
books,  and  hence  must  bare  found,  tmder 
tbe  Instructions,  that  there  had  been  no  aale 
of  them.  It  Is  urged  that  the  evidence  Is 
not  Bufflcient  to  sustain  the  verdict  The 
evidence  Is  plainly  in  conflict  and  to  the  ex- 
teat  that  we  cannot  interfere  with  tbe  find- 
ing of  tbe  Jury.  No  good  purpose  will  be 
subserved  a  discussion  of  tbe  erldokce 
bearing  on  the  question. 

2.  The  Jury  fixed  tbe  value  of  the  books  at 
¥176.  Plaintiff  filed  a  remittitur  of  the  value 
thua  fixed,  In  extxBS  of  $1S0.S0,  and,  upon 
plaintiff's  election  to  take  Judgment  for  the 
value  of  the  books,  tbe  Judgment  rendered 
was  for  tbe  lattar  amount.  With  the  value 
thus  reduced,  the  Judgment  for  It  has  sup- 
pwt  In  the  evidence.  A  dispute  seems  to 
be  over  tbe  value  of  35  volumes  of  the 
Northwestern  Reporter;  and  appellant  claims 
that  plaintiff's  own  evidence  shows  that  he 
bought  tbe  35  volumes,  with  other  books, 
for  980,  but  it  Is  a  mlsapprebenslon  of  the 
testimony.  He  said  that,  besides  the  (80 
bill,  he  bought  other  books  from  the  West 
Publishing  Company,  including  "c^tain  of 
tbe  tlilrty-flTe  volumes."  Tbe  Jury  must 
have  fixed  the  value  of  the  books  at  $100, 
and  there  la  testimony  to  that  effect 

3.  In  plaintiff's  petition  were  Included  vol- 
umes 73,  74,  75,  and  76  of  the  Iowa  Reports; 
and  defendant  In  his  answer,  did  not  claim 
to  own  them.  And  the  court  said  to  the  Jury 
that  unless  plaintiff  bad  shown  that  defend- 
ant had  refused,  on  demand,  to  allow  plain- 
tiff to  take  them,  there  could  be  no  recovery 
as  to  such  books;  and  It  is  urged  that  there 
was  no  evidence  of  a  demand,  or  tbat  de- 
fendant had  them.  The  Judgment  for  the 
(102.50  la  based  upon  tbe  values  of  tbe 
books  other  than  tbe  volumes  mentioned. 
This  appears  from  the  estimates  by  both 
parUea  In  argnmoit;  and  Itence  tbe  effect  of 
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tha  jndcment  as  It  dqw  ataitils.  Is  tbst  tbere 
la  no  reoovery  fw  such  volumes.  Mo  prej- 
udice has  resulted  from  the  instruction. 

4.  There  Is  a  complaint  as  to  ttie  remitting: 
of  the  excessive  valiie  of  tiie  books.  That 
plaintiff  could  reduce  the  amount  of  ths  flnd- 
iQK.  If  excesslTC.  we  hare  no  doubt.  It 
would  be  an  act  In  favor  of  the  other  party. 
Aj;>peUaQt  says:  "We  understand  tha  rule 
to  be  that.  In  reducing  tlie  amount  to  where 
the  evidence  wUl  Justify  it,  the  court  simply 
gtvea  the  alternative  to  accept,  or  it  grants 
a  new  tilaL"  This  Is  not  a  esse  in-  whi^ 
the  court  elthw  orders  or  suggests  a  reduc- 
tion of  the  amount  of  the  finding.  It  is  the 
set  of  tha  party  in  vhoai  ftvor  the  finding 
is.  Appellant  evidently  has  In  mind  cases 
in  irtiiCh  the  court,  on  an  application  for  a 
new  trial,  regards  the  finding  excessive*  and 
gives  to  the  party  in  whose  favor  the  finding 
is  his  electloa  to  remit,  or  ace^t  a  new 
triaL  The  dlstlnctfon  Is  obviovB.  The  Judg- 
ment is  afilrmed. 


WICKB  V.  IOWA  STATE  INS.  CO. 
OhwrwM  Cenrt  of  lews.   Jan.  27,  18M.) 
Appbal — Pkactiob — Ihsokakcb — Notice. 

1.  Motions  to  strike  aa  amen(led  nntAgn- 
aiMit  of  error  and  amendment  to  the  abstract 
csDDOt  be  considered  nnlecs  notice  of  their  fit 
Uk^^taa  been  given  to  appellant  Sap.  Ct  Role, 

2.  A  recital  In  the  MI  of  exeeptioaa,  "the 
above  being  all  the  eTidence  given,  received,  or 
<^er«d,"  does  not  show  that  the  abstnct  Is  an 
abstract  of  all  the  evidence. 

8.  An  aafilfmment  directed  genorallv  agiUnst 
KTeral  Instructions  by  nnmber  only  u  m8ni&- 
dent. 

4.  An  aBRtgnment  that  the  court  erred  in 
OTerruling  defendant's  motion  for  a  new  trial, 
■ndi  motion  containing  12  grounds,  fs  Insuffi- 
cient. 

6.  AdmiasioD  of  testlnuMiy  after  the  case  is 
doeed  ia  within  the  soimd  discretion  of  the 

court. 

6.  The  "constrnctive  notice  to  all  persons  of 
the  rights  of  the  grantee"  (Code,  {  mi)  afforded 
by  the  record  of  a  mortgage  Ii  no  notice  of  the 
mortgage  to  the  insurer,  so  aa  to  make  its  sub- 
sequent acceptance  of  premium  from  the  mort- 
gagor a  waiver  of  the  condition  against  mort- 
gaging  withont  the  insurer's  coaaoit. 

Appeal  from  district  court,  lann  county; 
J.  H.  Preston,  Jndge. 

Action  on  two  policies  of  Insurance.  Ver- 
dict and  Judgment  for  plaintiff.  Defendant 
appeals. 

Craig,  McCrsry  *  Craig,  Smith  A.  Clem- 
ans,  snd  McVey  &  Cheshire,  for  appellant 
Ri<tel  *  Crodcer  and  Davis  &  Twis,  tot  ap- 
palleaw 

KINNE,  J.  1.  This  Is  an  action  against 
the  defendant  a  mutual  insurance  company, 
uprai  two  pedicles  of  tawnranca  Issued  by  It 
Policy  Na  34,007  was  Issued  to  Zabortskey 
*  Loder,  on  November  12,  18SS,  for  92,000 
on  a  stock  of  goods,  store  fumltnre,  etc. 


situated  In  ft  certain  bnlldtaig  In  Fatrtax, 
Iowa.  PoUcy  Ma  S2.2aS  was  Issaed  to  Jo- 
seph Zabortskey  for  91,S00.  on  the  bvUdlng 
which  OMrtalned  said  goods,  and  whidb  was 
used  as  a  dwelling  house  and  storeroom. 
These  policies  ware  transferred  until  finally 
plaintiff  became  tha  owner  of  theai.  Sep- 
tember 10,  1890,  the  building  and  Its  con- 
tents were  destrc^ad  by  fire.  It  Is  alleead 
that,  aftw  the  fire,  the  company  was  duly 
notified  of  the  loss,  and  prooito  eC  loas  duly 
mode,  as  required  by  the  iwHlciea.  Jodg- 
UMnt  is  asked  fbr  with  hitetast  At- 

tached to  the  petUkm  is  a  capj  of  the  poUcy* 
the  application,  and  by-laws  of  the  defend- 
ant  The  defenses  are,  as  to  the  first  pd- 
ley:  (1)  Other  Insurance  upon  the  property, 
wfaldi  was  concealed  from  the  defendant; 
(2)  a  Tiolattm  of  tbe  terms  of  the  filtey,  la 
permitting  the  building  In  whidi  Uie  Inaored 
propttly  was  to  be  used  for  purpooee  other 
than  ttioee  set  out  in  the  ^pHcaflon,  and 
which  use  Increased  the  risk;  ^  aOowlag 
gasoline  to  be  used  uptm  the  iHremlsee,  In 
violation  of  the  tenna  of  the  policy;  that 
proofs  of  loss  wffle  not  furnished,  acccnrding 
to  the  terms  of  the  policy.  As  to  tin  pirtlcy 
No.  32,293,  the  defensea  are:  (1)  Change  ol 
occupancy  of  the  baUding,  eontraiy  to  pro- 
visions of  polky;  ^  me  at  gasotine.  In  vio- 
lation of  the  terms  of  the  policy;  (3)  mxecor 
tton  (HC  a  mcHTtgage  upon  the  inaorsd  boUd- 
Ing,  In  vlolatioa  at  tmna  of  policy.  In  a  re- 
ply, plaintiff  choigea  that  defendant,  with 
foU  knowledge  of  all  the  matters  now  re- 
lied upon  aa  a  defense,  received  and  retains 
tbe  premium  notes,  and  has  received  and 
retained  assessments  provided  for  1^  Its  In- 
laws, and  has  theretor  waived  Ite  right  to 
insist  upon  such  defenses:  that  the  cbsnge 
of  use  in  the  buHdlng  was  a  mm  casosl 
one,  which  did  not  Increase  tbe  riak,  and 
was  not  the  cause  of  the  fire;  that  gasoUne 
was  only  used  for  testing  gasoUne  stoves,  and 
aa  is  ordinarily  used  in  the  business  of  sellhig 
such  stores,  and  such  use  did  not  violate 
the  terms  of  the  policy;  that  the  mortgage 
referred  to  was  executed,  and  on  Decembpr 
29,  1S88,  Indexed  and  filed  for  record,  and 
recorded,  aa  provided  by  law,  and  was  do- 
iice  to  defendant,  who  tb&^eattae  made  an 
annual  assessment  upon  the  then  holder  of 
the  imllcy,  and  owner  of  the  property,  wUrt 
he  paid,  and  same,  as  well  as  Ibe  premium 
not^  Is  still  retained  by  the  d^eodant 
which  facta  are  pleaded  as  a  waiver  of  de- 
fendant's right  to  av(rid  the  policy  iNcanse 
of  the  giving  ot  tbe  mnrtgage.  It  is  further 
alktfed  that,  after  the  defendant  had  fall 
knowledge  of  all  the  matters  pleaded  bgr  it 
It  demanded  ot  plaintifl  fBrOier  pnxMtk  ot 
loss,  and  compelled  tbe  partlea  to  snbealt  t» 
on  examination  nnda  oath  touching  the  loss, 
whereto  defmdant  baa  waived  Its  right  to 
Insist  upon  Its  deftnaes.  Tlw  defendant  ds* 
nles  all  the  allegations  ot  the  Tejfly. 

2.  Appellee  filee  motions  to  strike  tbe 
aumded  assignment  at  enrars,  tbe  addltjoDSl 
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npl7t  and  the  Mcond  amsndaKBt  to  tb*  ab- 
■tnet.  AU  tboao  motloBB  most  be  overruled, 
as  no  notice  of  tbalr  flUus  wa»  glveA  to  ap- 
pelant   Sap.  Ot  Rule,  |  fi2. 

3.  A  motloD  1b  made  to  strike  tl»  erldence, 
because  the  same  has  not  been  preserred  by 
a  proper  bill  of  exceptions.  We  think  that 
the  motion  is  not  veil  taken,  but,  in  view  of 
what  is  horeafter  said,  we  need  not  dia- 
COBS  the  question  farther,  or  dte  aufliorlties 
In  support  of  our  concdnslon. 

4.  It  Is  insisted  that  there  Is  nothing  ta  the 
abstract  statins  ihat  it  Is  an  abstract  ot  all 
the  evidence.  We  hare  esanrined  the  ab- 
stract; as  well  as  the  amendments  thereto, 
with  care,  and  find  nothing  therdn  Indicat- 
ing that  It  Is  dalmed  that  It  Is  an  abstract 
of  all  of  the  erldence.  Tks  vmkj  reference 
thereto  Is  In  the  "Mil  of  exoeptkHH,  wherein 
it  is  stated:  "And  the  above  being  all  the 
evidence  given,  received,  w  offered  on  the 
trial  of  said  cans^"  et&  Tbm  Is  iu»  donht 
that  the  bin  of  excesrtitms  contained  alt  of 
the  evidence.  But  such  a  atntemeat  In  the 
bill  of  exceptions  does  not  even  tend  to  slww 
that  the  abstract  Is  an  abstract  of  aU  of 
the  evidatce.  We  tiav*  held  that  aocb  a 
stntammt  in  tiie  bill  of  Barasptlana  is  jwt  suf- 
ficlent  to  show  that  we  have  an  absttaot  of 
all  <tf  the  evidence  before  m.  Blea  t.  Plrm- 
outh  Co..  eS  Iowa,  635.  6  M.  W.  28.  With 
lUs  condition  at  tte  xacord,  wa  an  limited 
to  a  consideration  of  snch  qaeatlois  only  as 
may  be  determined  wltbout  reference  to  the 
evidence. 

5.  It  la  insistad  -that  the  oovt  «rred  in 
giving  the  MreoXh  Ixotmetlon  to  the  Jury. 
It  is  as  ffdlows:  "It  bavlng  been  shown  by 
the  undisputed  evldenoe  that  after  the  ,nMn-t- 
gage  referred  to.  covertng  "die  boildlng  in- 
sored  under  policy  No.  32.293,  was  executed 
and  a^nowledged,  aad  <My  loeorded  and 
indexed  In  the  recorder^  office  eC  Linn  ooud> 
t7,  Iowa,  the  defeadaact  reoetved  and  aco^t- 
ed  from  the  assured  paynent  of  a  prantom 
on  said  policy,  which  defendant  has  rinee 
retained.  Hie  defendant  la  deemed  to  have 
thereby  waived  Hm  fcrMtare  of  said  poUcy 
try  reason  of  said  mcMtgage,  and  ywi  wIQ 
not  consider  said  morfisage  as  cewtitutlag 
a  defense  to  said  voH(7,  bort  will  6aA  tat 
the  plaintiff  on  that  defttae.**  In  the  api^ 
oaUeu  i^on  which  the  ptdlqr  waa  issued  the 
ssanred  waa  aslud,  *V2i  Is  the  propcrtp 
mortgaged?"  which  be  aaawered,  "Na"  One 
of  the  conditions  of  the  policy  was:  "Should 
there  afterwards,  during  the  Itte  of  the  poll- 
er, an  Iwnmbnaea  gall  «r  be  executed  upon 
the  property  Insured,  this  paUey  shall  be 
void,  nntU  the  consoat  ot  the  co^any  in 
writing,  itigned  by  the  secretary,  la  obtained 
thereto,  and  indorsed  oa  or  attached  to  said 
policy."  In  sivport  vt  the  Instrocthm,  Oode, 
I  1M4,  Is  relied  upon.  It  reads:  "The  re- 
corder must  Indorse  «vott  every  lustra mant 
property  filed  In  his  office  ier  record,  the  hoar 
when  It  was  so  filed,  and  shall  forOiwlth  make 
cha  en  tries  provided  for  In  the  Receding 


section,  PndaalBg  the  inatnunent,]  except 
tliat  of  the  book  and  page  where  the  record 
«C  the  instrument  may  be  found,  and,  from 
that  time,  such  entries  shall  furnish  con- 
structive notice  to  all  persona  of  the  rights  of 
the  grantae  conferred  by  snch  Instnunent" 
By  the  Instmctioa  tbB  jury  were  told  that 
the  filing,  ladeadng,  and  recording  of  the 
mortgage  would  be  constructive  notice  to 
defendant  that  aueh  a  mortgage  had  been 
executed  upon  ttw  insured  property,  and  any 
act  of  UkBlrs  done  theraatter  nmst  be  pra- 
named  to  have  been  done  with  such  knowl- 
edge. We  think  this  instruction  waa  dear- 
ly wrong.  The  atatnte  makea  snch  a  filing 
aattca  to  aU  persona  ot  Che  -ri^ts  <tf  the 
grantee  thereunder.  No  rights  of  the  gran- 
tee or  mortgagee  acquired  undar  the  mort- 
gage are  Involved  in  this  action.  The  mort- 
gagee la  not  a  party  to  tUa  proceeding;  Ua 
determination  can  in  no  event  affect  Us 
dsim.  By  the  contract  of  lasuraooe,  da- 
fisodant  did  not  aoqoire  an  interest  to  tlia 
property,  in  the  sanae  that  it  could  control 
it.  Snch  conliacta  are  pur^  personal  to 
obanctor.  X  U^,  Ina.  i  6.  Furtfa«in(«et 
Out  atatote  by  the  language^  "all  peraons,"' 
evidently  reCna  to  peraons  dealing  with  refer- 
ence to  the  ti)le  to  the  land,— thoae  acquiring 
aeate  totereat  la  It.  er  li«i  upon  itr-aa  pat- 
cfaaaera.  mortgagees,  and  the  lUte.  By  Ito 
contract,  defendant  did  not  become  tovested 
with  any  title  to  ot  Uen  upon  tlie  pr<H»erty, 
which  oDoid  render  It  the  subject  ot  con-, 
stxuctiva  notice^  under  this  statoto.  To  so! 
held,  it  aeama  to  na,  would  be  a  i^ain  de- 
parture from  the  evident  meaning  and  totent 
of  the  atotota  It  would  impose  burdens 
on  peraona  having  no  direct  toterest  In  the 
title  of  real  eatote^  never  omtentplated  by 
the  leglslatare.  See  Bills  v.  Insoranoe  Oo., 
68  Iowa,  57S,  27  N.  W.  762. 

«.  The  Jury  were  inatracted  upon  the  quea- 
tlon  of  waiver  aa  ft^lowa;  "If  you  find  from 
the  evldrace  that  tiie  defuidant,  at  any  time 
after  the  loss  in  oentroveny,  acquired  knowl- 
edge of  the  fact;  if  you  so  find  of  the  oc- 
ciQ>aBcy  of  the  second  story  ot  the  building 
aa  a  public  hall,  and  also  acquired  actual 
knowled^;  If  you  so  find  that  gsaollne'  was 
used  about  the  premlaes,  and  that  there 
was  a  martgace  upon  the  premises,  and  that, 
after  acquiring  actaal  kaawledee  of  aU  sack 
facte,  the  defendant  required  the  then  hold- 
ers of  the  ifdi&(dm  to  submit  to  an  «amina- 
tton.  and  deiuaaded  of  them  that  (he^  make 
additional  proof  of  lees  by  furnishing  bills, 
aad  aoade  no  oblection  to  iha  payment  of  said 
leas  on  aoooant  of  said  use  of  said  building, 
of  the  tocreaae  of  risk,  tlie  use  ot  gasoline 
about  tbe  premises,  or  of  the  exlstwice  of 
the  mortgage;  that  the  holders  of  said  poll- 
oleo  did  suikmat  to  snch  examination,  and  In- 
curred expense  of  time  w  moa^  to  order  to 
do  sor-then  sudi  facto,  if  you  so  find,  will  con- 
atUntea  waiver  of  the  conditions  of  the  poli- 
cies as  to  the  ase  of  said  bnUding,  the  Increase 
«C  ihfc,  naeof  gasoline  about  the  premises,  and 
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«f  Uie  existence  of  a  mortgage  or  Incom- 
brancB  npon  tbe  premiaea."  The  jury  ftnmd 
qtedally  that  gaicdine  was  used  upon  tbe 
Insured  premlsea;  that  the  Insured  did  not 
change  the  use  o(  the  buUdlng;  Qiat  de- 
feudant  knew  of  the  uae  of  gasoline  iirtw  to 
NoTember  IS,  1890,  and  prior  to  that  time 
knew  of  the  uae  of  a  part  of  the  building  as 
a  pahUc  hall;  that  prior  to  sold  time  de- 
f^dant  had  actual  notice  of  the  existence  of 
the  mortgage;  Uiat  on  November  1^  1890, 
defendant  dnuanded  of  the  Insured  that  they 
go  to  Cedar  Rapids,  and  submit  to  an  ex- 
amination, under  the  conditions  of  the  poli- 
cies; and  that  defmdant  examined  them  In 
relation  to  th«  loss.  In  the  abeoice  of  any- 
laong  ahowlnff  that  we  have  an  abatnct  of  an 
of  the  evidence  before  us,  we  must  presume 
that  theae  flndlnga  -were  warranted  1^  the 
«vldence  In  f&ct  adduced  up<m  the  trial.  The 
correctness  of  this  Instruction  is  not  ques- 
tioned by  any  proper  assignment  of  error. 
The  asrignmoit  Is  directed  gmaaUy  to  this 
and  other  Instructions  numba  «ily.  No 
particular  emws  are  suggested  or  pointed 
out  ttils  asstgnmoit  It  is  therettwe  In- 
suffldent  Blair  v.  Madison  Co.,  81  Iowa, 
818,  46  N.  W.  1008.  Wliettar  light  or  wrong, 
It  was  Uk  law  of  tho  caae,  and  In  the  condl- 
tlm  of  thla  record  we  muat  presume  that 
tbe  Jury  followed  It,  and  that  the  evidence 
Justified  their  verdict 

One  ground  of  the  motion  for  a  new  triaJ 
was  that  tbe  special  flndlnga  of  the  Jury  wore 
not  supported  by  the  evidence,  and  were  con- 
trary thereto,  bat  tfaa«  la  no  sufficient  as- 
signment of  enwB  raising  the  question  for 
our  consideration.  Hie  assignment,  so  far 
«8  it  relates  to  the  special  findings,  Is:  "The 
court  etxed  in  overruling  defendant's  mo- 
tion toe  a  new  trtaL"  As  ttm  motion  contain- 
ed 12  grounds,  It  is  needless  to  say  that  sudi 
an  assignment  Is  not  In  oonffmnlty  to  the 
statute  and  ndes  of  this  court  In  view  of 
this  Instruction  and  the  special  findings  and 
the  presumption  tbat  obtains  In  favw  of  the 
action  of  the  court  and  Jury,  in  the  absmce 
ot  an  abstract  of  all  of  the  evidence.  It  seems 
to  ua  that  the  otot  of  Uie  court  In  giving 
the '  sevenfli  lnatructl<m  la  clearly  without 
prejudice.  The  aame  may  also  be  aald  aa  to 
aome  othw  alleged  erma,  such  as  admitting 
tbe  Indet  booSL  In  evldaice. 

7.  It  la  aald  ttut  the  court  erred  In  permit- 
ting plaintiff,  after  tbe  caae  was  closed,  to 
Introduce  teatlmony  as  to  the  expense  the 
Insnred  were  to  In  going  to  Cedar  Rapids, 
In  resptmse  to  defendant's  notice  to  anbmlt 
to  an  examination.  The  admission  of  testi- 
mooy,  under  such  circumstances.  Is  largely  a 
tnattw  In  the  sound  discretion  of  the  court, 
and  we  should  not  Interftte,  unless  It  ap. 
pears  tbat  sucb  discretion  bad  been  abused. 
No  such  caae  Is  made  taarew 

8.  Many  of  the  assignments  of  oror  are 
too  gnieral  to  be  onuldered;  otbera  are  rul- 
ed by  what  we  have  already  said;  and  stQl 
•olbers  we  are  precluded  from  considering  in 


view  of  the  condition  of  the  record  hereto- 
fore referred  to.  For  the  reasons  giv«s,  the 
Judgmwt  mvst  be  reversed. 


CEDAR  COUNTY  v.  SAGER.    SAME  t. 

LANE.    SAME  v.  GRAY. 
(Supreme  Court  of  Iowa.    Jan.  27,  IS&i.) 
Inbanb  Persons — Liabilitt  for  Scfpoht. 

1.  Under  Code.  I  1433,  aathorixing  tbe  an- 
dltor,  subject  to  Erection  of  tbe  board  of  so- 
pervlsors,  to  collect  from  estates  of  insane  per- 
sons sums  paid  by  the  county  for  their  sap- 
port,  the  auditor's  petition  need  Dot  allege  that 
the  bcwrd  has  authorized  him  to  8a& 

2.  Such  suit  Is  properly  brought  In  the  name 
of  the  county. 

8.  A  aute  asylnm's  charges  for  board  of 
Insane  persons,  made  at  the  end  of  each  qoar- 
ter,  form  a  continuous,  open,  current  accoont 
within  Code.  S  2531. 

4.  A  break  of  two  years  in  such  chargvs. 
when  the  patirat  left  the  asylum  without  aa 
thoiity,  and  remained  some  time  at  home,  and 
some  time  in  tbe  county  asylum,  being  at  all 
times  a  charge  on  the  county,  does  not  destroy 
the  continuity  of  the  account. 

5.  Certificates  of  the  BUMriatendent  of  the 
BUte  hospital,  and  notices  of  the  state  auditor, 
being  presumptive  evidence  of  the  correctnesa  of 
the  sums  stated,  (Code,  I  1483,)  are  competent 
evidwce  against  the  inaane  person's  estate  of 
the  amount  of  the  coonty'a  paymenta,  thon^ 
only  recently  certified  for  use  In  the  actfoa 
agunst  the  eatate. 

6.  Tbe  estate  l>ehig  liable  for  the  Inaane 
psnon's  snpport  unless  relieved  by  action  of 
tbe  board  of  sup^isors,  (Code,  I  1433,)  no  no- 
tice ot  the  board's  action  in  directing  the  au- 
ditor to  collect  the  amount  due  need  be  aerred 
on  the  insaae  person  or  hla  guardian. 

7.  Competent  evidence  of  the  amount  due 
beiuff  before  the  court,  it  was  harmless  error 
to  allow  the  deputy  county  anditmr  to  testis  to 
the  same  in  aid  of  the  court's  eompatation. 
since  'any  miatalce  of  amount  could  be  corrected 
on  application. 

Appeal  from  dlatrlct  ooort.  Cedar  county; 
3.  H.  Preston,  Ji^ge. 

Actiona  to  recover  anma  of  money  paM  by 
the  plaintiff  toe  the  support  of  the  defmdanti 
in  the  hospital  for  the  Inaane  at  Mt  Pleaa- 
ant  The  actions  were  tried  and  submitted 
togethor  to  the  court,  without  the  aid  of  a 
Jury,  and  a  Judgment  was  rendo^d  In  favor 
of  tbe  plaintiff,  and  against  the  defendant. 
In  each  case,  for  tbe  amount  demanded,  and 
costs.   The  defendante  og^eaL 

W.  O.  W.  Oelger.  fw  appellants  Sager  and 
Lan&  B.  M.  Brink,  for  iWD^lant  Oray. 
Bam  S.  Wri^t,  for  applies. 

ROBINSON,  J.  The  petition  In  tbe  Sagcr 
Case  alleges  tiiat  the  defendant  is  and  baa 
been  a  duuge  upcm  tbe  plaintiff  since  tbe 
year  1870^  and  that  the  plaintiff  has  paid  tat 
his  support  at  tbe  hospital  for  tbe  Imane 
at  Ht  Pleasant  the  sum  of  |13B8.6a  w 
shown  by  a  bill  of  particulars  attached;  that 
thoe  are  funds  belonging  to  the  estate  of 
tbe  deCokdant,  In  diarge  of  his  suaidian, 
mifflcient  to  pay  the  amount  plaintiff  has  ex- 
pended, toe  whlofa  Judgment  la  donanded. 
Tbe  petltloDa  In  the  other  casea  are  similar. 
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-exoeptlng  as  to  the  time  dorins  wblcta  tbe 
defendants  were  sapported,  and  the  amounts 
paid  by  tbe  plaintiff. 

1.  Section  1488  of  tbe  Code,  as  amended, 
prides  that  the  law  made  "for  the  support 
-of  thie  Inaane  at  pahUc  charge,  ahall  not  be 
conatmed  to  rehuue  tbe  estates  of  such  per- 
■ms  fKHn  UaUUty  for  their  support;  and  the 
anditins  of  tiie  sereral  coontles,  subject  to 
tbe  direction  of  the  board  of  superrlaors,  are 
antborised  and  empowered  to  collect  from 
tbe  pn^ierty  of  such  patients,  any  sums  paid 

tbe  county  In  ttielr  behalf,  as  ber^  pro- 
vided; and  tbe  certiflcates  from  the  superln* 
tendent,  and  the  notice  from  the  auditor  of 
states  stating  tbe  sums  charged  In  smfli  caaes, 
shall  be  presmnptlTe  evidence  of  tbe  sums 
so  stated.  If  the  board  of  svvarrtaKHrs,  In  the 
case  of  any  Insane  patient,  who  haa  beoi  sup- 
ping at  the  expaaae  of  tbe  coanty,  shall 
deem  It  a  hardship  to  charge  the  estate  of 
any  m<ib  patient  with  snch  cost  of  sunx«t> 
tng  the  patirat,  tb^  may  relieve  snch  estate 

estates  from  any  part  or  all  of  snch  bmv 
dens,  as  may  seem  to  them  reasonable  and 
Just"  The  petitions  were  attadced  on  the 
croond  that  they  do  not  show  that  the  board 
ct  supervisors  liad  antboilaed  tbe  auditor 
to  commence  the  actlona.  If  It  he  conceded 
that  such  autiiorlty  was  required,  It  was  not 
necessary  to  set  It  oat  In  the  petitions.  The 
evidence  Aows  that  the  board  of  snvervlsns 
bad  -^*"ff<^^  tbe  auditor  to  nnn«w«>  ti^p  ^mims 
of  the  defendants,  and  actions  for  that  pur^ 
pose  were  properly  toouffbt  in  the  name  of 
the  comity. 

2.  The  lint  item  in  Oie  hill  of  particulars 
in  the  Sagw  Case  la  for  board,  and  Is  dated 
Much  81,  1879.  It  is  fallowed  by  other 
charges,  dilefly  for  board,  which  were  made 
at  tbe  «Bds  of  the  quartefs  of  a  year.  The 
charges  In  the  other  cases  were  made  in  sub- 
stantially  tbe  same  way.  The  appellants 
c(mtend  that  a  complete  cause  of  action 
accned  when  Mcb  charge  was  made;  that 
the  charges  together  cannot  be  regarded  as 
a  contlnooiis,  agen^  cnrroit  account,  within 
the  meaning  ot  section  2531  of  the  Code, 
and  tiiwefare  that  'all  ll^ms  charged  more 
than  five  years  before  the  cotamencement 
of  tbe  aetkma  are  barred  by  the  statute  of 
llmitatl<»ia.  It  was  held  in  Kllboam  v.  An- 
derson, 77  Iowa,  602,  42  N.  W.  431,  that 
charges  tar  services  rendered  during  a  long 
term  of  years,  although  at  rates  of  compen- 
sation which  varied  at  different  times,  con- 
stituted a  continuous  account.  The  same 
rule  has  been  applied  to  charges  for  traard, 
office  rent,  and  care  of  horse,  which  ac- 
crued from  day  to  day.  or  monthly,  or  by 
tbe  year;  (Moser  v.  Crooks,  32  Iowa,  172; 
and  in  Wendellng  v.  Besser,  81  Iowa.  248. 
(t  was  said  that  a  claim  for  the  continuous 
antl  uninterrupted  boarding,  lodging,  and  in 
otbvr  respects  providing  for,  a  person,  dur- 
ing a  period  of  11  years,  constituted  a  contin- 
uous, open  account  We  are  of  the  opinion 
<hat  the  charcea  in  these  eases  constitutsae- 


counts,  within  the  meaning  of  the  statuu', 
and  that  they  are  oontlnnous,  alQiou^  the 
charges  woe  made  at  atated  Intervals.  It 
is  claimed  that  tbe  account  against  Ssger 
cannot  be  regarded  as  continuous  from  the 
date  of  tbe  first  Item,  for  the  reason  that  it 
does  not  show  any  charge  between  the  SOtb 
day  of  June,  1882,  and  tbe  80th  day  ot  Sep- 
tember, 1884.  Sager  waa  not  an  Inmate  of 
tbe  hospital  from  abont  the  middle  of  April, 
1882,  until  tbe  7tb  day  of  August.  1884.  mas 
ing  a  part  of  that  time  he  was  at  home,  per- 
terming  some  labor  on  a  farm,  and,  when 
not  tbec^  was  confined  In  the  coanty  aaylnm. 
He  1^  the  Mt  Pleasant  hospital  without 
authority,  waa  never  discharged,  and  ap- 
pears to  have  been  a  county  charge  at  all 
times.  In  tbe  caae  of  Gavin  v.  Blschoff,  80 
Iowa,  606,  4ft  N.  W.  806,  It  wsa  held  that  a 
break  In  an  acoonnt  of  at  least  two  yrars' 
duration  prevoited  Ita  being  contfnnons;  but, 
ot  the  account,  tbe  items  before  the  break 
consisted  ot  snnusl  charges  for  labor,  and 
those  aftw  tbe  break  were  annual  tor  tbe 
rent  of  a  sewing  machine.  There  waa  a 
complete  change  In  tbe  character  of  tbe  ao- 
oount  afttf  the  break,  and  tbe  facts  Shown 
are  so  dlfferoit  from  those  lnv<dved  In  this 
case  that  the  t#o  cases  cannot  he  regarded 
as  governed  by  the  same  rule.  In  Tudier  v. 
Qnimby,  37  Iowa,  18,  It  was  held  that  an 
account  in  which  thov  was  a  ktmk.  of  near 
ly  tans  romm  was  not  CMitlnuous;  but  It 
appears  that  the  Items  charged  before  tbe 
break  were  made  In  tbe  usual  and  ordinary 
business  of  a  bladtsmith,  while  tbe'rlngie 
item  after  tbe  break  was  tor  the  use  of  n 
bnggy.  In  the  case  of  Kellnr  t.  Jackson. 
68  Iowa,  830.  12  N.  W.  618.  It  was  held  that 
a  break  of  more  than  one  year  and  nine 
months  between  the  Items  of  one  side  of 
an  account,  in  view  of  the  fact  that  all  the 
items  had  relation  to  the  same  continuous 
and  open  transaction  between  the  parties, 
was  not  such  a  cessation  of  dealing  as  would 
cause  the  statute  of  llmitatl(ms  to  commence 
to  run.  The  case  of  Griffin  v.  Clay  Co.,  63 
Iowa,  413,  10  N.  W.  327,  decided  that  claims 
for  compensation  due  as  county  treasurer  for 
different  terms  of  service  were  not  in  the  na- 
ture of  an  account,  and  is  not  in  conflict 
with  what  we  have  said.  We  conclude  that 
the  account  in  each  case  Is  continuous,  and 
that  none  of  the  items  are  barred  by  tbe  stat- 
ute of  limitations. 

3.  In  order  to  prove  the  amount  of  pay- 
ments It  had  made,  the  county  Introduced  in 
evidence  certificates  of  the  superintendent 
of  the  hospital  at  Mt  Pleasant,  and  notices 
of  the  auditor  of  state.  The  defendants  ob- 
jected to  them  on  tbe  ground  that  they  were 
not  duly  certified  until  a  short  time  twfort; 
tbe  trial,  and  for  the  purpose  of  the  trial, 
and  that  they  were  only  competent  evidence 
as  between  the  county  and  state.  We  do 
not  think  the  objections  were  well  founded. 
The  certificates  and  notices  are,  by  section 
1483  of  tbe  Code,  made  presompttve  avldcnos 
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of  the  correctnen  of  the  lum  ao  stpted. 
For  ttM  purposoi  oC  this  com,  tlie  fact  tbat 
tbe  certificates  and  notleai  bad  beoB  but 
reoently  prepared  la  luuaatcrtal.  We  dta- 
cover  no  prejudicial  error  In  tbe  admlaakm  of 
evidence. 

4s.  The  aivciUanta  oomidatii  that  ther  v«fe 
not  permitted  to  show  tbat  no  notice  of  tbe 
ftotkn  of  tbe  board  of  nowvlaon  In  order- 
ing the  cfdlection  of  tbe  anminta  In  oontro- 
versy  from  their  eatatea  was  i  erred  on  them 
or  thdr  gnwnllana.  Nottoe  of  that  kind  wma 
not  required.  Tbe  law  makca  the  eatele  of 
an  insane  person  liable  for  his  support,  and 
it  remains  so  liable  until  the  board  of  so- 
perrlaora  reUeres  it  by  action  taken  lor  that 
purpoea.  In  directing  tbe  ooltocUon  of  tbe 
chariKS  In  snl^  tbe  board  aalj  directed  the 
dotam  of  what  the  law  enjoined.  If  tbe  de- 
fendants, («>  any  one  interested  in  tiiebr  es> 
tatss,  desired  the  estates  to  be  reUerved  from 
such  charges*  it  was  their  privilege  to  ask 
tbat  it  be  done;  but  tb^  cannot  compUtn 
that  notice  of  an  intention  to  eierdn  a  rlfllbt 
restsd  and  directed  by  statnte  was  not 
given. 

6.  Appellants  com^aln  fliat  the  eonrt  pe^ 
mitted  the  d^ty  connty  auditor  to  testify 
what  amoont  tiad  been  paid  by  the  plaintiff 
(m  aooofBt  of  eadi  defendant  It  is  ^wa 
that  tbe  answers  the  witness  gave  were  not 
intended  as  a  sobstitnto  for  competent  evi- 
dence of  the  payments  made,  bat  merely  as 
an  aid  to  the  court  in  computing  the  amounts. 
If  tbe  answers  wire  not  strictly  ounpeten^ 
we  are  nnaUe  to  discover  in  what  reqwet 
they  coold  have  been  prejudidaL  The  own- 
potent  evidence  was  before  the  court,  and  if, 
as  daimed  appeUanta,  the  judgment 
against  Sagw  waa  fw  a  smaU  amount  mon 
than  was  actually  due,  It  was  evidently  so 
rendered  by  mistake,  and  would  have  been 
corrected  by  the  district  court  on  proper  up- 
plication,  but  no  application  of  fliat  Und 
was  made.  Wliether  there  was  such  a  mis- 
take  is  a  question  not  so  presented  by  tbe 
record  tbat  we  should  determtee  it.  The 
judgments  of  the  district  court,  so  fftr  as 
they  are  hrou^t  in  questioa,  are  sostalned 
by  the  law  and  tbe  ovUkncah  and  are  af- 
flnned. 


COSNBR  V.  CITT  OF  CBNTBBVUiLD. 
(Supreme  Court  oC  lows.    Jsn.  39^  UM.) 
IIdsicipu.  Cokpoutioni — DaVBCnvs  Bidbvwsb 

— ACTIOK  FOB  FehSONAL  IniXTRlU  —  CONTBIBC- 
TORT  TfEOLIOENCE— IlTSTRCCTIONS. 

1.  A  person  cannot  recover  for  personal  in- 
jaries  caused  by  a  fall  on  an  \cj  sfdewalk, 
tfaMwh  he  waa  careful  la  attempting  to  craaa 
the  tee.  where  the  teamway  in  tlie  middle  of 
the  street  was  safe,  and  be  could  have  used  It 

2.  In  aa  action  to  recover  for  injuries  by 
falUss  on  a  sidewalb,  an  InBtrDctioo  that  If  Ice 
la  suffered  to  remain  on  a  •idewalk,  so  that  a 
person  cannot  walk  over  it,  using  due  care, 
witliout  falling  down,  that  constitutes  a  defect 
for  which  tbe  dty  will  be  liable,  waa  not  prej- 
sdkial  to  defesdsnt,  where  It  wss  qpalttad  W 


the  statement  that  tbe  waa  entitled  to  rea- 
sonable time  after  the  defect  waa  known  to  it, 

or  should  have  been  so  known,  to  remove  It. 

Appeal  from  district  court  Appanooae 
county;  H.  a  Traverse,  Judge 

Action  to  rooover  for  personal  injuries  al- 
leged to  have  been  caused  by  tbe  DegUgence 
of  defendant  in  permitting  snow  and  Ice  to- 
accumulate  on  <me  of  its  sldewalka.  Tber^ 
waa  a  trial  1^  Juij,  and  a  v^lct  and  judg- 
ment for  plaintiff.   The  d^endant  appeals 

T.  M.  Fee,  for  appelant  L.  C  Hedienk 
and  Geoi  D.  Porter,  for  appdleo. 

R0BIN80M,  J.  The  plataidff  fdl  on  a 
sidewalk  of  the  defendant  on  the  12th  day  of 
January,  1891,  and  received  flis  Injuries  of 
which  be  oomplslwa  There  ta  much  conflict 
in  the  evidence  in  regard  to  the  place  where 
he  fUl,  and  bi  regard  to  the  cmdltloa  of  the 
walk.  The  plaintiff  contends  that  the  place 
at  tbe  accident  was  six  or  eight  feet  aontb 
ot  a  street  which  extended  firam  east  to  west, 
on  a  walk  which  cxtaoded  trmn  sooth  to 
mrtb,  cn  tbe  west  side  of  an  Intersectiiv 
street  and  that  tbe  wab  at  that  place  was 
entirely  covered  with  ice,  wtiich  was  five 
Indies  tbldc  in  one  place,  snd  thinner  at  the 
edges;  that  It  had  bsen  there  In  snbstantlal- 
Sy  the  same  oondltlon  for  several  daya;  Oat 
it  vnm  originally  a  snowdrift  wUch  was 
termed  at  the  corner  about  the  1st  of  Janu- 
ary, and  extended  lengthwise  of  the  walk, 
snd  had  noTOT  been  removed.  Hie  plalutlfT 
hi  conoborated  as  to  these  matters  by  several 
witnesses.  Numerous  witnesses  oa  the  part 
of  tbe  defendant  testify  that  the  place  of  ^ 
accident  was  80  or  more  feet  further  south 
thsn  the  place  dealgnated  by  tbe  plaintiff, 
and  that  there  was  no  Ice  on  tbe  walk  at 
the  time  of  the  ae&ldent,  ndttm  at  tbe  phice 
fixed  by  tbe  plaintiff,  nor  at  ^t  fixed  by- 
witnesses  for  the  def^idant  excepting  sleet 
whkb  bad  fallea  the  nlgfat  before,  niero 
was  a  fair  conflict  In  the  evidence  In  regard 
to  those  matters,  and  it  was  vrlthtn  the- 
province  of  the  Jury  to  determine  tbe  facts. 
We  tidnk  they  were  authorised  to  find  that 
tisey  wm  as  dalmed  1^  the  plaintiff.  But 
It  Is  said  that  the  evidence  shows  clenily 
that  the  negllgeace  oC  the  plaintiff  contrib- 
uted to  the  aoddint  The  place  of  tbe  ac- 
cident waa  at  the  oomer  of  tts  lot  on  whkb 
phUntlff  resided,  snd  within  200  feet  of  his 
boHsa  His  cnstomory  route  to  and  fron> 
Us  place  of  business  was  over  that  spot,  and 
he  had  passed  over  It  twieo  «ndi  dsy,  except- 
ing Sunday,  for  several  days.  states  Out 
its  cmdttlon  was  about  the  same  H<mday 
morning,  when  he  f^,  that  It  was  Friday 
and  Satorday  of  tbe  preceding  week,  except- 
ing that  tbe  Ice  had  thawed  some  on  Satur- 
day. Tte  plaintiff  had  been  a  cr^Ie  for 
some  years,  and  was  unable  to  walk  with- 
out crutdieaL  He  could  not  balance  hlmsdf 
on  his  feet  and,  when  be  moved,  he  rested 
Us  weight  on  his  cmtefaes,  snd  drew  bis  legs 
after  him.  He  knew  tbs  los  was  tbero- 
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-when  h*  left  bli  house,  and  ntr  it  when  he 
reached  It,  and  befwe  he  pot  hla  cnitfdifls 
apon  It.  After  be  put  hhi  crntdies  upon  It, 
bU  feet  aUpped.  and  the  acddoit  occnzred., 
If  the  walk  wo  In  a  dangerons  condltloii, 
he  was  aa  folly  Inftmned  <tf  the  fact  as  the 
^fendant  conld  hare  been,  and  moat  hare 
known  that  It  was  dangenms  for  him  to  at- 
tempt to  paas  orer  It  But  whether  he  waa  neg- 
ligent hi  what  he  did  depend!  npon  the  neeea- 
dty  for  making  ttio  attempt,  and  the  care  he 
used.  The  men  fact  that  be  knew  tiiat  the 
sidewalk  waa  unsafe  would  not  defeat  hhi  » 
covery.  Byeriy  t.  Glty  d  Anamoaa.  79  Iowa, 
206,  44  N.  W.  8S9;  Walker  t.  Decatur  Oo., 
er  Iowa.  SOB,  SB  N.  W.  256;  Blce  CUy  of 
Dea  Moines,  40  Iowa,  642;  Bbutman  t.  Caty 
of  Mnscattnfl^  70  Iowa,  611,  30  N.  W.  800; 
But,  in  tba  cam  last  dted,  it  was  aald  ot  cue 
who  had  been  Injured  In  attemptlsg  to  pass 
orcr  a  dangirous  part  of  a  atreet  Oat  *if, 
knowing  it  was  dangerous,  he  knerw  or  ought 
to  have  known  that  It  waa  not  prudent  to 
walk  oTcr  the  cEOastais;  and  down  the  slope, 
And  tiure  waa  anotbv  waj  Iw  conld  have 
taken  without  material  InconTCnlaice,  th»i 
hm  cannot  recow."  Tba  eases  of  FaAhlll 
r.  Town  of  Brii^ton,  61  Iowa.  108,  16  N.  W. 
«B3,  and  McOtnlj  t.  Oty  at  Keokuk,  66 
Iowa,  726.  24  N.  W.  606,  announced  the  aame 
^oehrlne.  The  plaintiff  claims  that  tt«e  waa 
no  otbor  way  to  his  place  at  buslnen  than 
the  one  orer  the  lee,  and  that,  when  he  fell, 
be  was  oBlng  all  tbe  care  poealble.  But  the 
admitted  facts  do  not  sustain  those  claims. 
Vba  street  In  ftont  oC  his  bouse,  and  pazalM 
wltti  Hie  sidewalk,  was  used  bgr  pedestrians 
when  the  walk  was  aUpperr,  and  coidd  hare 
been  used  by  the  plaintiff.  He  could  only 
walk  where  It  was  smooth,  but  be  does  not 
show  that  the  street  was  rough,  nor  that 
there  waa  anything  to  prerent  his  walking 
In  It  In  aafety.  There  was  a  shallow  ditch 
At  the  side  of  the  road,  whldi  tbe  plahitlff 
destrlbes  as  UtOe  gutter;"  but,  so  far 
as  waa  shown.  It  was  nothing  which  he  eonld 
not  hare  crosaed  easily.  Ordinarily,  tbe 
-qnestlML  of  contributory  negligence  Is  for 
tbe  juiy  to  determine,  but  the  burden  of 
proving  bimsdf  tree  from  such  negligence 
-was  tQon  the  plaintiff.  Fonbach  t.  Oity  of 
Watvhw,  76  Iowa,  698,  41  N.  W.  870.  It 
may  be,  as  he  claims,  tbat'he  was  using  due 
■care  when  In  the  act  of  attempting  to  cross 
tbe  169,  but  be  failed  to  diow  any  sufficient 
reasfm  tor  making  the  attempt;  and  tbe  Jury 
were  not  Justified  in  finding  that  he  bad  used 
•due  care. 

2.  The  aiwdlant  criticises  tbB  sevrath 
paragraph  of  the  darge,  because  It  Instmct- 
■ed  the  Jury  that  'if  loa  w  snow  Is  suffered 
to  remain  upon  a  sMewalk  in  sodi  an  uneven 
and  rounded  form  that  a  person  cannot  walk 
over  It,  nring  due  care,  without  danger  of 
flilling  down,  that  constitutes  a  defect  for 
which  the  dty  Is  liable."  As  an  ind^endent 
statement  of  the  law,  that  portion  itf  the 
■charge  would  have  been  erroneous,  but  it 


was  quaUfled  by  the  statement  that  the  dty 
ma  entitled  to  reaaoDable  time  otter  the 
^ect  was  known  to  It,  or  should  have  been 
■o  known,  within  which  to  remove  tt  As 
modified,  we  think  the  paragraph  quoted 
was  not  iffejudldal  to  the  defoidant  What 
we  have  said  dlaimsea  of  all  qpeatkma  we 
an  required  to  determine  on  this  appeal. 
For  tbe  reasons  shown,  the  judgment  <tf  tbe 
district  court  is  revwsed. 


'WHBSTEB-GRUBEK  MABBLB  tJO.  v. 

DBYDEN  et  al. 
(Supreme  Court  of  Iowa.    Jan.  29,  1894.) 

OOHTUCT  TO  BbIX.  PaRTIODLAB  ThINQ— FBB>OBM• 
A  K  CB— SUBSTITOTIOK  . 

Defendant  contracted  to  purchase  a  par- 
tiealar  monoment  tn  plaintiff's  stock,  called  to 
see  it,  and  refused  it  because  of  an  alleged  flaw 
la  one  of  the  stones.  Btid,  ttMt  plalntifL  who 
intended  to  sell  a  p^ect  monument,  could  not 
sabttitiite  a  flawless  stcme.  and  recover. 

Appeal  from  district  court.  Louisa  county; 
A.  B.  Dewey,  Judge. 

Tbe  defendants  signed  and  delivered  to  the 
plaintiff  the  following  Instrument:  'f460.00. 

Na  .    Morning  Sun,  Iowa,  Nov.  26th, 

1890.  I  have  this  day  bought  of  the  Web- 
ster-Gruber  Marble  Co.,  to  be  delivered  at 
Virginia  Grove  Cemetery  during  the  month 
of  December,  1890.  or  within  a  reasonable 
time  thereafter,  one  combination  Georgia 
sarcophagus  monument,  design  No.  ,  se- 
lected, now  in  stock.  •  •  •  Por  the  ma- 
terial, work,  and  labor  as  performed  above, 
I  promise  to  pay  the  Webster-Gmber  Marble 
Co.,  or  order,  on  dellvay  of  the  above  work, 
four  hundred  and  fifty  and  00-100  dollars, 
and  reasonable  attorney's  fee  In  case  action 
Is  commenced  bereon;  and  I  also  agree  that 
I  wUl  not  cotmtermand  this  order.  It  la 
also  agreed  that  the  Webster-Gruber  Marble 
Co.  shall  have  full  control  of  said  work  until 
fully  paid  for.  It  Is  hereby  also  expressly 
agreed  and  understood  that  the  foregoing 
embodies  all  the  agreements  made  between 
us  in  any  way.  I  hereby  waive  all  claims 
of  verbal  agreements  of  any  nature  not  em- 
bodied In  this  order.  The  above  sum  to 
draw  Interest  at  8  per  cent,  per  annum  from 
time  of  delivery.  Mary  Dryden.  Sarah  A. 
Munshower.  Laura  O.  Henderson."  The 
defendants  refused  to  receive  the  monu- 
ment, or  permit  It  to  be  erected,  and  this  ac- 
tion is  to  recover  the  contract  price.  At  the 
dose  of  the  testimony  the  defendants  moved 
the  court  to  fflrect  a  v^dlct  In  their  favor 
"upon  the  facts  as  disdosed."  which  the 
court  sustained,  and  from  a  Judgment  the 
plaintiff  appealed. 

Jayne  ft  HotCman  and  li.  A.  Bell^,  for 
pellanL   Blake  &  Blake,  for  appdlees. 

GRANOBR,  a  J.  It  win  be  seen,  by  ref- 
aenix  to  tbe  written  contract,  that  tt  was 
f<Hr  the  particular  stone  then  In  stock  and 


Digitized  by 


688 


JffOBTHWESTEBN  BEPOBTER.  Vol.  57. 


(Iowa. 


selected.  The  contract  was  signed  at  tbe 
home  of  Mrs.  Dr^den,  and  none  of  the  de- 
fendants had  seen  the  stone,  nor  did  they 
have  aay  knowledge  of  it,  except  through  the 
agent  of  the  plaintiff  company  who  solicited 
and  obtained  the  cHd^.  A  defense  to  the 
action  Is  based  on  misrepresentation  aa  to 
the  character  of  the  stone  specified.  The 
day  afttf  the  contract  was  ^gned  Mrs.  Dry- 
Aea  went  to  the  shops  of  plaintiff,  In  Mnsci^ 
tine,  and  she  was  shown  the  monument  des- 
ignated In  the  contract,  and  she  declined  to 
receive  It,  because  It  contained  a  flaw,  and 
was  Imperfect  She  looked  over  the  stock, 
and  found  a  $3S0  mt^nument  that  she  liked, 
and  wanted  to  change  the  order  and  take 
that  The  company  declined  to  make  the 
change,  but  consented  to  make  changes  In 
the  order  so  that  the  amount  of  the  pur- 
chase ahoold  not  be  reduced.  She  defined 
to  reoelre  any  but  the  9360  moDument,  and 
on  the  next  day  notified  the  company  In 
writing  that  she  would  not  accept  the  monu- 
ment epedfled  in  the  agreement  The  sec- 
retary of  the  plainUCf,  who  was  the  agent 
with  Mrs.  Dryden  at  the  shops,  says  in  bis 
evidence  that  when  the  notice  was  served 
there  had  been  no  work  done  towards  let- 
tering tbe  monument  He  says  also  that  the 
flaw  she  complained  of  was  not  really  a 
Saw,  but  "I  told  her  we  would  make  it  all 
right;  •  *  *  that  we  would  get  another 
stone  to  replace  the  one  she  objected  to; 
*  *  *  that  we  wanted  to  make  It  satis- 
factory to  her,  and  I  told  hw  we  would  try 
to  do  so;  *  *  *  told  her  we  did  not  pro- 
pose to  Bell  her  an  lmi>erfect  monument." 
Thereafter  the  plaintiff  proceeded  with  the 
contract  on  Its  part  by  putting  in  a  founda- 
tion at  the  grave,  and  putting  thereon  a  base 
stone  properly  lettered.  This  base  stone  was 
thecmeformlngapartof  the  monument  shown 
Mrs.  Dryden  at  tbe  shops.  The  plaintiff 
proceeded  to  complete  a  monument  of  the 
kind  contracted  for,  and  to  that  end,  and 
to  avoid  the  complaints  as  to  Imperfections, 
It  ordered  other  stones  from  tbe  quarries  in 
Georgia,  polished  and  lettered  them  to  con- 
form to  the  contract  shipped  them  to  the 
cemetory,  and  would  have  pnt  them  In  posi- 
tion but  for  the  Interference  of  tbe  defend- 
ants, who  had  already  moved  the  base  and  a 
part  of  the  foundation  placed  there  by  plain- 
tiff, and  bad  secured  anotber  monument^  that 
was  in  position.  It  may  be  well  to  here  state 
that  the  record  nowhere  Indicates  that  the 
defendants  ever  authorized,  by  word  m  act, 
any  change  in  tbe  ccmtract,  as  from  the 
stones  In  the  monument  when  boni^t  to  oth- 
ers, to  avoid  ttie  objections,  and  a  ground  of 
defense  Is  Uiat  the  monument  that  plaintiff 
attempted  to  place  In  portion  was  not  tbe 
one  purchased.  As  to  what  we  r^ard  as 
contn^nff  focts  In  the  case  there  Is  no  US*- 
pnte,  and  they  are  substantially  as  fidlowa: 


A  particular  monument  was  purchased,  of 
which  complaint  was  afterwards  made,  and 
there  was  a  refusal  to  accept  It  as  It  was. 
.  or  with  other  stones,  that  would  r^ove  the 
flaws  which  were  the  grounds  of  objection. 
Plaintiff,  with  a  view  to  enforce  poform- 
ance  on  the  part  of  detaidants,  did  the  wwfc 
and  Incurred  the  expense  necessary  to  com- 
ply on  its  part  It,  however,  used  other 
stones  tor  the  part  of  tbe  monument  above 
the  bas^  and  we  are  to  say  whetfaw  sucb 
a  compliance  wUl  authorise  recovery  for  the 
contract  price.  It  Is  a  case  In  whlt^  the 
parties  are  especially  relying  on  their  legal 
rights.  We  are  satisfied  that  before  sedng 
the  monument  defendants  did  not  Intend  to 
take  it  If  tiiey  could  avoid  it  We  are  also 
satisfied  that  plaintiff,  while  willing  to  make 
changes  that  would  be  of  no  detriment  to  It. 
would  not  do  more,  and  insisted  on  every  ad- 
vantage the  contract  gave.  Did  the  con- 
tract authorize  the  change  made!  We  tbtnb 
not  It  was  not  a  purchase  of  a  monu- 
ment of  a  particular  kind,  but  a  purcbase  of 
a  particular  monumoit  of  a  particnlar  Usd. 
—one  in  stock,  selected.  If  the  stones  were 
lmp«^ect  there  was  no  sale,  for  it  Is  asreed 
that  the  Intenttca  was  to  sdl  a  perfect  m<nn- 
ment  ThA  sale  of  an  Imperfect  monument 
for  a  perfect  om  would  not  be  a  sale  of  <me 
that  was  perfect  of  the  same  Und.  It  was 
the  sale  of  a  particular  arttde^  If  tbe  monu- 
ment  was  not  Imperfect  tiie  idalntifl  had  tbe 
right  to  perf<wm  its  contract,  and  recover, 
but  it  must  perfwm  by  d^ve'lng  tbe  par- 
ticnlar tblng  purchased.  If  It  was  Imper- 
fect, then  the  order  was  obtained  by  mis- 
representation, and  omferred  no  rU^ts  i^tm 
plaintiff.  So  that.  In  dther  event,  wheOtee 
the  change  was  made  to  avcdd  an  nnftianded 
complaint  aa  to  flaws  at  to  remedy  an  actual 
defect  the  result  is  tiie  same.  In  the  case 
of  an  actual  defect  It  was  the  i^alntUTs  duty 
to  treat  the  contract  as  of  no  forcfe  In  the 
otber  case  It  was  its  duty  to  disresud  oom- 
lOalntB,  and  deUvcr  the  article  sold  If  It  de- 
signed a.  legal  enftwoement  ct  Its  rl^ta.  The 
contract  provides  that  the  d^endants  will 
not  countermand  tiie  order.  Appelant  places 
much  reliance  on  that  particular  provision, 
and  reftfs  to  the  case  ot  McAUstor  t.  Saf- 
ley.  6B  lowa,  710.  28  N.  W.  138.  With  oor 
dlspoeltion  of  ttils  case  that  one  haa  no  ap- 
plicability. The  iKOdlng  Otere  Is  that  an  on- 
conditional  cmtract  tor  tbe  deUvo?  of  a 
mmmment  gives  no  ot  resdsrton. 

FlalntifTs  right  of  reoorery  la  not  denied 
on  tbe  grcuad  of  a  resdsdcm  of  the  cmtract 
by  defendants,  but  mi  the  ground  of  nonper 
formance  on  its  part  Tbere  are  anne  com- 
plaints aa  to  the  admission  ot  teatUwny. 
but  no  disposition  of  them  could  affect  tbe 
oonduslon  we  leadi,  and  It  Is  not  Important 
to  comatat  them.  Tbe  Judgment  Is  af- 
firmed. 
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WEST  T.  WEST  at  ox. 
(Snpreme  Court  of  ^>wa.    Ju.  29,  ISOl.) 
Eqcitt— Rbtiiw  ox  Appbal— Ruobuatiov  or 

DlBD — EVIDBHOB. 

1.  In  an  action  to  reform  a  deed,  the  coart 
found  against  plaintiff  on  the  issue  whether 
plaintHFs  signature  and  acknowledgment  bad 
been  forged,  and  againit  defendants  on  the  is- 
ane  whether  they  had  fraudulently  inserted  a 
provision  in  the  deed  without  plaintiff's  knowl- 
edge, and  reformed  the  deed  by  striking  out 
■nch  provision.  Held,  that  the  appellate  court 
could  review  the  finding  as  to  the  forgery, 
thoogh  plaintiff  did  not  appeal  therefrom,  since 
the  entire  record  will  be  examined  to  determine 
the  decree  to  be  entered. 

2.  Plaintiff  executed  a  deed  to  her  son,  re- 
serring  to  her  half  the  rents  for  life,  and  claim- 
ed that  such  provision  was  inserted  fraudulent- 
ly, and  tliat  her  contract  with  defendant  was  to 
••onrey  him  the  land,  reservInE  to  herself  all  the 
rpiits.  Hrl4,  That  where  her  claim  wu  support- 
ed by  her  owo  testimony,  and  that  of  several 
others,  and  was  denied  only  by  defendant,  and 
where  the  land  was  worth  fl,O00,  and  the  con- 
sideration jriven  therefOT  was  only  S400,  and 
that  plalntuf  signed  relying  on  dennoaut  to  do 
what  was  right,  and  that  he  had  remarked  to 
others  that  'lie  had  got  the  old  lady/'  a  decree 
for  reformation  was  warranted. 

Appeal  from  district  court,  I>ecatur  county; 
W.  H.  Tedford,  Judge. 

Action  In  equity  to  reform  a  deed.  Jndg- 
mmt  and  decree  for  plaintiff.  D^endanta 
appeal. 

Ifebitlre  Bros.  A  Jamlani  and  O.  W.  Hoff* 
man,  for  amteUanti.  E.  W.  Ouny  tnd  Hac^ 
voy  ft  Forriah,  for  appoUee. 

EINNE,  J.  1.  The  conceded  facta  In  this 
case  are  that  on  and  lurlor  to  April,  1888, 
plaintiff  waa  the  owner  of  77  acres  of  land 
In  Decatur  county,  Iowa;  that  j^Intifl  la 
the  mother  of  d^oidant  Isaac  West;  that 
■aid  d^endanta  are  husband  and  wife;  that 
oa  and  prior  to  April  1,  1888,  plaintiff  waa 
indebted  to  iter  aon  Jefferson  West  in  tlie 
sum  of  f400,  which  she  desired  to  pay;  that 
she  had  offered  to  dispose  of  this  land  to  her 
son  Oharles  West  If  he  would  pay  this  debt; 
that  on  April  21,  1888,  plaintiff  executed  to 
defendant  Florence  M.  West  a  warrant  deed 
for  the  land;  that  defendant  Isaac  West 
paid  the  f400  to  his  brother  Jeffrawn  West 
tor  his  mother;  that  defendant  entered  Into 
possession  of  the  land,  and  tilled  the  same, 
and,  through  his  wife,  has  evet  since  been 
In  possession  of  it.  The  deed  contained  this 
provision:  "The  grantor  reserves  one-half 
of  all  crops  raised  on  the  land  until  her 
death*  at  which  Ume  the  UUe  shaU  fuUy  re- 
vert to  aald  Florence  M.  West"  Plaintiff 
claims  that  she  never  Bigned  the  deed  con- 
taining said  provision;  that  same.  Including 
h&t  rignature  and  the  acknowled^ent,  was 
forged.  She  also  claims  that  the  provlrion 
heretofore  set  out,  and  which  ia  found  in 
the  deed  Introduced  in  evidence,  was  not 
the  real  contract  of  the  parties,  and  that 
same  was  fraudulently  written  in  said  deed 
without  her  knowledge.  She  prays  that  the 
deed  be  retormed  In  accordance  with  the 


real  agreement  of  the  parties.  Defendants 
deny  the  torgery  allied,  deny  that  the  pro* 
vision  referred  to  was  fraudutenfly  Insoted 
in  the  deed,  and  claim  that  tlie  deed,  with 
said  provision,  ia  as  it  was  ori^nally  drawn^ 
and  that  same  represses  the  agreement  ctf 
the  parties  aa  In  fact  made.  The  court  be- 
low found  against  plaintiff  as  to  the  claim  of 
forgery,  and  against  the  defaidutts  as  to 
the  fraud,  and  reftwmed  the  instrument  by 
striking  out  the  provUm.  heretofore  referred 
to,  and  Inserting  in  lieu  thereof  the  following 
words:  "And  the  said  grantw  reswvea  the 
entire  and  absolate  cimtrol  ct  the  above- 
des(»lbed  premises  untU  her  death.*'  Judg- 
ment was  entered  against  plaintiff  tor  costs 
of  all  witnesses  who  were  called  upon  the 
question  of  forgery  alone,  and  against  do* 
fendants  for  all  other  costs.  No  occeptlOD 
was  takoB  by  idalntiff,  but  defendanta  ex- 
ceptedt  and  appeal  teom  so  mwdi  of  tlio 
Judgmoit  and  decree  as  is  agaj^t  tliem. 

2.  Connsd  say  bat  little  upon  the  question 
<xt  the  forg^,  upon  which  the  court  below 
found  againat  plalntitt.  It  is,  however,  con- 
tended, on  tlio  one  hand,  that  the  case  ia 
here  for  trial  de  novo,  and  hence  we  nmat 
consider  that  question,  though  plaintiff  has 
not  appealed  from  the  finding  and  Judgment 
againat  her.  Appellants  contend  that,  not 
having  appealed,  the  plaintiff  Is  oonduded 
from  questioning  the  correctness  of  the 
court's  holding  against  hw.  We  have  held 
that,  "on  the  trial  of  an  equity  case  on  ap* 
peal,  this  court  examines  the  entire  record, 
to  detondne  the  decree  that  should  be  en- 
tered, and  the  findings  of  the  district  court 
are  no  limitation  upon  its  course  of  pro* 
cedure.  It  considers  ttie  case  anew,  and  di- 
rects Judgments  In  accord  with  its  finding, 
except  that  where  one  par^  indicates,  by  not 
appealing,  that  he  la  satisfied  with  the  judg^ 
ment,  It  will  not  be  modified  in  his  favor." 
Smith  V.  Knight.  66  N.  W.  196.  As  the 
above  case  fully  discusses  this  question,  we 
neol  not  further  consider  it  We  have,  how- 
ever, examined  this  branch  of  the  case,  and 
are  fully  satisfied  with  the  finding  of  the 
district  court  thereon. 

a.  The  plalntiors  claim  Is  that  the  con- 
tract  between  her  and  her  son  Isaac  was 
that  he  should  pay  the  f400,  and  ahe  would 
deed  him  the  land,  she  to  have  the  full  and 
absolute  control  of  the  land  during  her  natu- 
ral life.  Perhaiw  the  rule  as  to  the  charac- 
ter of  the  evidence  required  In  cases  of  this 
kind  Is  the  moat  strongly  put  In  Cunmilns  v. 
Montelth,  61  Iowa,  641,  16  N.  W.  691,  where 
it  la  said  that  the  evidence  "must  be  cleu, 
satisfactory,  and  conclusive."  See,  also, 
Qclpcke  V.  Blake,  16  Iowa.  3S7;  McTucker 
V.  Taggart,  29  Iowa,  479;  Hervey  v.  Savory, 
48  Iowa,  319;  Glute  v.  Fraaier,  68  Iowa,  268^ 
12  N.  W.  827;  Strayer  v.  Stone,  47  lowv 
836;  Wachendorf  v.  Lancasto-,  61  Iowa* 
509,  14  N.  W.  316,  and  16  N.  W.  633;  Hunt 
V.  Gray,  76  Iowa.  272,  41  N.  W.  14;  Stewart 
V.  McArthur,  77  Iowa,  1^  41  N.  W.  604; 
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also,  Presbyttflan  Church  t.  L<^n,  77  lown, 
32G,  42  N.  W.  310.  A  learned  Trrlter  Bays: 
"Courts  of  eqnlty  do  not  grant  the  hlffli  rem- 
■edy  of  reformatloD  upon  a  probability,  nor 
«Ten  upon  a  mere  iweponderance  of  the  evl- 
■dence,  bat  only  upon  a  cortalnty  of  the  er- 
ror." 2  Pom.  Eq.  Jnr.  8  869.  We  cannot  en- 
ter Into  a  detailed  discussion  of  the  evidence 
In  this  class  of  cases.  We  can  only  refer  to 
-a  few  mattm  which  stand  out  prominently 
In  the  testimony,  and  which  we  think  are 
■quite  conclusive  In  plBintllTs  favor.  On  her 
behalf,  and  fnlly  corroborating  her  claim 
that  she  was  to  have  the  use  and  control  of 
the  land  during  her  natoral  life,  there  Is  the 
testimony  of  JefFerson  West  and  one  Fierce 
418  to  the  statements  made  by  Isaac  West, 
before  the  deed  was  made,  as  to  what  the 
-contract  was  between  him  and  plalntlft. 
Ona  of  these  conrerstritlonB  occurred  the  day 
the  deed  was  signed.  No  one  attempts  to 
-contradict  these  wltnessM  as  to  what  the 
-contract  was,  except  Isaac  West,  and  his 
testimony  touching  that  matter  Is  In  some 
respects  muatbifactory  anderaidTe;  bestdes, 
lie  was  Impeached.  There  were  several  wit- 
neBsea  who  tratlfied  to  loose  and  random 
conversations  had  with  the  plaintiff  aftw 
the  deed  was  executed,  wherein  It  to  claimed 
«he  admitted  that  the  contract  was  that  she 
was  to  take  half  of  the  crops  during*  her 
lifetime.  Some  of  these  witnesses  were  Im- 
peached; others  did  not  claim  to  be  accurate 
In  the  recollection  ct  what  was  said;  and 
«tlll  others  had  the  conversation  referred  to 
with  plaintiff  under  such  drcnmstances  as 
that  it  Is  more  than  probable  that  they  did 
not  distinguish  between  what  plaintiff  said 
the  deed  contained  as  drawn  and  what 
should  have  been  in  It  Again,  It  Is  admit- 
ted by  defendant  Isaac  West,  and  estab- 
lished by  oth^  evidence,  liiat  plaintiff,  as 
•oorly  as  May,  1888,  and  about  a  montti  after 
the  deed  was  executed,  was  Insisting  that 
the  deed  was  wrong,  and  he  says,  and  the 
-evidence  shows,  that  she  complained  about 
it  from  that  time  on.  If  that  be  true.  It  la 
Inconceivable  that  at  the  same  time  she 
should  be  admitting  In  these  random  conv«> 
sations  facta  directly  In  conflict  with  her 
-claim.  In  view  of  admitted  facts  and  the 
-other  matters  we  have  referred  to.  It  Is  fair 
to  conclude  that  these  witnesses  were  mis- 
taken. We  have,  then,  the  contract  as 
claimed  by  plaintiff,  established  by  her  own 
testlmoi^,  also  by  Jefl«^on  West  and  Flercfe 
Defendant  Isaac  alone  denies  It,  and,  as  we 
tiave  said,  he  was  Impeached;  furthermore, 
conduct  after  the  execution  of  the  deed 
is  not  that  of  a  man  conscious  of  the  rtght- 
fnlnesB  of  his  acts.  Again,  the  relationship 
and  snrroondlngs'  of  these  parties  must  l>e 
taken  into  consideration,  and  this  is  wen 
stated  by  the  learned  district  Judge  in  his 
■opinion  filed  In  this  case.  He  says:  "Again, 
the  defendant  was  a  strong,  vlgorons,  Intel- 
ligent man,  of  nearly  30  years  ot  age,  and 
tho  plaintiff,  his  mother,  was  near^  70 


years  of  age,  subject  to  heart  disease,  and 
qnlte  unwell  the  day  the  deed  was  made. 
The  parties  were  not  on  equal  footing.  The 
sou  ^ould  have  realised  this.  Did  be?  Let 
us  see.  He  takes  bcr  to  an  old  Justice,  near- 
ly SO  years  old,  a  man  much  more  feeble 
than  his  mother.  And,  In  my  opinion,  he 
had  the  justice  write  out  the  deed  before 
the  mother  signed.  I  don't  think  she  ever 
read  it  I  thi^  she  to  mistaken  thwe.  Bnt 
with  these  two  old  people  he  easily  succeed- 
ed. It  would  be  natural  for  the  old  Justice 
to  write  down  what  defendant  told  him,  and 
for  the  mother  to  sign  It,  relying  on  her  son 
Isaac  to  do  what  was  right  by  her.  Then, 
after  he  gets  the  deed,  he  seems  to  conceal 
it  and  acts  In  a  way  utterly  at  Tarlance 
with  honesty  of  purpose.  Says  to  parties 
tb&t  "he  got  the  old  lady.'  meaning  his  moth- 
er. He  calto  his  motlMr  a  'bell  cat*  becaiue 
she  is  dlssatlsfled,  and  goes  so  tar  as  to 
threaten  poor  old  Boss,  the  Jostice,  with 
death.  If  be  adu  to  look  at  the  deed.  Id 
short  the  evidence  does  not  show  the  de- 
fondant  to  be  a  model  character.  Then, 
again,  this  land  cannot  be  wwtb  less  than 
$1,000.  The  defendant  has  invested  bat  «40a 
Hto  mother  is  old,  and  may  die  at  any  tlmei 
He  may  get  the  $1,000  form  tor  $400.  Bnt 
let  her  live  out  the  expectations  of  one  at  her 
age;  even  then  the  defendant  will  bare  a 
rtch  reward  for  bto  InTCStBieBt  Be  cannot 
claim  to  have  been  wronged.  He  has  a 
good  bargain."  Now,  It  Is  instoted  ttia±  the 
evidence  In  this  case  to  not  sufficient  to  var^ 
rant  a  decree  reOoAnlng  ttris  deed.  EMdeooe 
may  be  said  to  be  "sattefftctMr**  -trhen  It 
satisfies  "an  unprejudiced  mind,  beyond  a 
reasonable  doubt"  It  must  be  meh  as  to 
convince  blm  *nbat  fee  wcnld  T«itDre  to  act 
upon  fliat  convletloB,  In  mattos  ot  the  high- 
est concern  and  Impwtance  to  his  own  Inters 
est"  1  GreenL  Br.  |  2.  Again,  It  Is  de- 
fined as  "that  wbl(A  to  snffld^  to  tndocs 
belief  that  the  thing  Is  tme;  in  o^ee  words, 
it  is  credible  evidence.**  Bla^  Law  Diet 
p.  1068.  See.  also,  1  Rice,  Blv.  p.  11.  Krl- 
dence  Is  sometimes  said  to  be  "condmiTe" 
when  the  law  does  not  permit  It  to  be  con- 
tradicted. Id.  Black,  Law  IMct  p. 
Tbe  word  "conclnslTe,"  as  nsed  in  some  of 
the  dedslons  of  tbto  court,  rating  to  the 
charactw  of  evidence  necessary  In  cases 
where  it  to  sooght  to  reform  an  iBStrnment 
for  fraud  or  mlstajte,  to  certainly  not  nsed 
In  the  sense  contended  for  conaieL  As 
used  In  the  cases  reOed  upon  iij  oonnsK  It 
means  that  measnre  or  degree  of  proof 
which  produces  In  the  nnprejndlced  ndnd 
the  belief  and  conviction  of  the  truth  of  the 
fact  asserted,  having  In  view  an  tbe  fftcts 
and  circumstances  snrroundlng  the  tranaae- 
tlott.  A  fact  Uhib  establtobed  may  be  said 
to  have  been  proven  by  testimony  wUcfa  Is 
clear  and  satisfactory,  within  the  deflnltlMi 
above  <|noted  from  Greenleaf.  Having  la 
mind  this  required  degree  of  iHOOf,  it  serais 
to  us,  In  view  of  all  the  facts  Ascloaed  by 
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lads  record,  tbat  plaintiff  bu  made  inch  a 
ease  as  Juatllled  tba  decree  ct  tlie  dtotrict 
court  refbrmlns  this  deed.  Afflrmed. 


NATIONAL  STATB  BAMK  et  al.  t. 
BOBSGH  etal. 
.  (Sapreme  Oonrt  of  Ion.   Jaa.  SA,  ISM.) 
ArrcAi^-JrDOiiBNT  on  Puadihos— Wuih  Ar- 

PIKMID. 

Wber«  the  pleadings  fait  to  shorn  a  fact 
vbich  is  essential  to  the  jcmntiiiK  of  a  motion 
tor  Jitdinnent  thereon,  and  erldence  as  to  such 
ttct  is  offered  and  receiTed  witfaoat  objection, 
a  judgment  granting  such  motion,  which  accora- 
^tshes  a  just  result,  and  is  not  showa  to  be  er- 
roneous, will  be  affirmed. 

Appeal  from  dtatrlct  court,  Das  llolnes 
county;  J.  II.  Cas^.  Judge. 

Action,  aided  by  attachment,  to  recovur 
the  amount  of  certain .  proraliwory  notee. 
The  writ  of  attachment  was  levied  upon  a 
stock  of  merchandise  and  upon  real  estate. 
A  receiver  was  afterwards  aH>olnted  to  talce 
charxe  of  the  attached  prf^erty,  who  entered 
upon  the  discharge  of  the  duties  of  the  re- 
ceivership. At  a  BubsequMt  date,  certain 
4ffedit<»a  of  the  defendants  O.  F.  Boesch  & 
Son  tUed  a  petittMi,  in  whi<di  they  claimed, 
and  sought  to  have  established,  an  Intsest 
la  the  prop«>ty  which  bad  been  delivered  to 
the  recover.  A  motion  of  tta*  appelleea  for 
Judgment  on  ttte  pleadlnga  was  surtatned, 
and  the  creditors  appeal 

A  M.  AntToboa,  Eelley  A  Cooper,  Thoa. 
Hedge,  and  W.  W.  Dodge,  tor  appirtlanta. 
John  C  Power,  for  appellees. 

ROBINSON.  J.  This  action  was  com- 
neooed  on  the  16th  day  of  May,  1885,  to  re- 
oorer  of  0.  F.  Boescb  &  Son  the  stun  of  flB,- 
000,  and  the  writ  of  attachment  was  levied 
«  the  same  day.  Two  days  later,  tbe  plalu- 
tUt  the  National  State  Bank  filed  an  npi^icn- 
tkm  for  tbe  appointment  of  a  receiver,  based 
on  the  grounds  ttiat,  before  the  levy  was 
■ade,  0.  F.  Boescb  &  Sou  executed,  or  at- 
tempted to  execute,  a  large  number  of  mort- 
gages upon  the  attached  property;  that  Theo. 
OueUch,  clalmii^r  to  represent  many,  or  all, 
of  tbe  mortgagees,  was  claiming  the  right 
of  poosession  of  tbe  property,  and  that 
Schramm  A  Schmleg  had  sued  out  a  writ  of 
attachment,  and  placed  it  in  the  hand*  of 
the  sheriff  for  service.  Oueilch  and  others 
were  made  defendants,  and  were  asked  to 
art  forth  their  respective  interests.  The  ap- 
plication farther  asked  tbat  the  receiver  take 
possession  of,  and  dispose  of,  tbe  attached 
property  to  the  best  advantage  of  tbe  in- 
terested parties.  B.  M.  Raab  was  appointed 
receiver  on  tbe  day  tbe  application  was 
made.  In  July,  1885,  be  was  authorized  to 
sell  tbe  stock  of  merebandise.  On  the  24th 
day  of  September  be  filed  a  report,  showing 
«  sale  of  the  stock,  and  a  list  of  the  real 
«Mate  in  his  charge.  September  30th  he  was 
ttothorlxed  to  {My  taxes  on  tbe  real  estate, 
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and  to  coUeet,  by  suit,  claims  doe  O.  r. 
Boescb  A;  Son.  In  April,  1886,  he  Kuhroltted 
another  report.  In  July  be  was  required  to 
distribute  tbe  money  in  bis  hands,  which 
amoonted  to  nearly  $30,000,  according  to  di- 
rections given,  of  wblcb  $16,462.40  were  paid 
to  tbe  National  State  Bank,  and  tbe  other 
paynmits  ordered  were  made.  On  tbe  4th 
day  of  October,  1887,  tbe  receiver  made  what 
Is  termed  a  "final  report,"  In  which  be  stated 
that  he  had  no  further  dntles  to  perform, 
and  asked  to  be  dis^targed.  Tbe  repwt 
stated  tbat  be  bad  a  sm^  sum  of  money 
on  band,  which,  with  certain  books  of  ac- 
count, he  bad  brought  into  court,  and  d^KMt- 
ited  with  tbe  elcrk.  record  before  ns 

does  not  show  any  formal  wd»  discharging 
the  recti-ra-.  It  show*,  however,  tbat  on  tiie 
Ktb  day  of  Decembw,  1887,  tbe  ai^eUants 
f^ee.  Tweedy  ft  Co.  filed  a  petition,  in  which 
they  alleged  tliat  O.  F.  Boesch  &  Son  were 
Indebted  to  them,  and  asking  the  appoint- 
ment of  a  recelTo'.  In  December,  188S,  & 
report  was  filed  by  one  S.  J.  Bads,  as  re- 
cover. In  which  he  stated  tiint  he  had  In 
bis  hands  aasett  of  the  defendants,  and  ask- 
ing an  order  disposing  of  them;  but  wheth- 
er action  was  taken  on  the  report  is  not 
shown.  On  the  ist  day  of  June,  1888,  Lee, 
Tweedy  Sc  Oo.,  and  other  creditors  of  0.  F. 
Boescb  ft  S<m,  filed  a  petition,  which  was 
amended  in  March,  ISSO.  In  which  they  stat< 
ed  the  ap[>oIntment  of  Sa^b  as  recover;  that 
tbelr  claims  had  beed  presented  and  were  then 
pending;  that  the  receiver  had.  In  September, 
1886,  reported  tbat  he  had  fn  his  charge  cer- 
tain lots  in  tbe  dty  of  Burlington;  tbat  <m  tbe 
letb  day  of  May,  188S,  C.  F.  Boescb  ft  Son  had 
executed  mortgages  for  some  of  the  lots  to 
Chris  Wagner,  Carl  Bnsse,  Mary  Moehn, 
George  Voss,  J.  Tonzman.  and  Chris  Wisch- 
melCT;  that  the  mortgages  were  fraudulent, 
and  bad  been  foreclosed  wttiiont  the  consent 
of  the  court  which  bad  appointed  Raab  as 
receiver,  and  the  property  sold  to  the  mort- 
gagees; and  that  tbe  mortgages  were  clouds 
upon  the  title  to  the  property  in  the  hands  of 
the  receiver.  The  petition  asked  that  the 
mortgagees  named  be  made  defendants,  and 
required  to  show  their  Interest  In  tbe  prop- 
erty; tbat  it  be  decreed  that  th^  have  no 
Interest  in  it;  and  that  Raab,  as  receiver, 
be  directed  to  sell  the  property,  and  pay  the 
claims  of  the  petitioning  creditors.  Bnsse. 
WIjKbmeler,  and  Touzman  appeared  and  filed 
an  answer  In  July,  1889,  in  which  they  al- 
leged that  each  liad  an  interest  in  parts  of 
the  lots  In  controversy,  acquired  by  mort- 
gage executed  before  the  levy  was  made;' 
that  by  virtue  of  decrees  of  the  court  they  be- 
came the  purchasers  of  the  lots  which  they 
claim,  and  have  deeds  for  them;  Ibat  the 
recdver,  Raab,  was  auOiorlzed  to  appear  in 
the  proceedings  to  foreclose  the  mortgages, 
but  bad  fiilled  to  do  so,  and  is  now  estopped 
to  claim  any  Interest  In  the  property.  Bach 
deffflidant  asked  that  bis  title  to  the  proper- 
ty be  quieted.   In  October,  1889,  Raab  flled 
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a  stateioent  In  whlcli  he  alleged  that  In  De- 
cember, 1883,  tbe  plaintiff  filed  its  petltloD 
ta  court  for  the  purpose  of  spttltng  the  con- 
flicting claims  of  persons  who  had  com- 
menced actions  against  0.  F.  Boesch  &  Son, 
and  who  claimed  to  have  any  lien  on  tiie 
property;  that  the  persons  who  had  com- 
raraiced  such  actions,  and  who  made  such 
claims,  Including  Lee,  Tweedy  &  Co.,  and 
the  creditors  who  have  Joined  in  tbdr  peti- 
tion, were  made  parties  to  the  action;  that 
all  matters  which  the  creditors  now  seek  to 
have  adjudicated  were  determined  In  that  ac- 
tion; that  the  receiver  wfw  ordered  1^  the 
court  to  pay  the  rents  doived  from  the  real 
estate  In  controTcvsy  to  Bnrg  ft  Zaiser,  and 
to  surrender  the  real  estote  to  the  parties 
who  claimed  it;  that  he  was  ordwed  to 
make  a  final  statement  of  such  matters  as  re- 
mauie'l  ]n  his  hands,  and  -posit  the  same, 
and,  when  that  waa  done,  he  should  be  Anal- 
ly dlsduuved;  that  he  oonAinned  to  ttie  oi^ 
der  of  the  court  in  all  respects,  and  made  a 
final  report,  and  supposed  tiiat  by  virtue 
of  the  decree,  and  what  he  had  done  under 
It,  he  waa  diadiaqced  trom  tin  furOier  duties 
without  the  order  of  the  court.  He  aaked 
that  he  be  protected  as  the  officer  of  the 
court  In  July,  1890,  Buase,  Wisdimeler, 
and  Tonaman  filed  a  motlcm  aaklng  for  Judg- 
ment on  the  pleadlnga,  "because  it  appears 
therefrom  that  petltloncsv  are  not  mtiUed  to 
TTiflinhii^  the  ault,  or  ttie  rdlef  prayed  tor.*' 
In  Norembo-,  1881,  the  cowt,  after  noting 
the  appeannoe  of  the  semal  parties  in  In- 
terest by  thdr  lespectlTe  attom^a,  made  an 
entry  as  follows:  "And  the  court,  having 
heard  the  evidoice  introduced  and  the  ar- 
gument ef  couuel*  finds  that  on  the  18th 
day  of  May,  188S,  B.  M.  Raab  was  by  the 
drcnit  court  of  Dea  Mi^es  county.  Iowa, 
appointed  recdver  of  all  ttie  real  and  per- 
aonsl  property  of  a  F.  Boesch  ft  Son  and 
C.  F.  Boeadi;  that  said  receiver  accepted 
the  app(^tment,  and  finm  time  to  time  re- 
ported his  action  and  doings  as  such  to  the 
court,  and  finally,  tn  1887.  said  receiver  was 
duly  relieved  of  his  trust,  and  discharged  by 
the  court  from  any  further  sOTlcea  as  such 
recd.ver,  he  having  fully  accounted  to  the 
court  for  all  amounts  received  by  him,  or  for 
which  he  was  chargeable;  and  that  said  re- 
ceiver had  been  so  discharged  before  the  peti- 
tioning creditors  In  this  case  gave  notice  or 
filed  their  petition.  It  is  therefore  ordered 
and  adjudged  by  the  court  that  said  motion 
be,  and  is  hereby,  sustained,  and  that  the 
petition  and  amended  petition  of  the  credit- 
ors be  dismissed.  *  *  *" 

The  appellante  contend  that  the  court  was 
not  authorized  to  ascertain  any  fact  except- 
ing from  the  pleadings,  and  that  there  was 
no  evidence  In  the  pleadings  that  the  re- 
ceiver bad  been  discharged.  It  la  true,  the 
pleadings  do  not  show  his  discharge;  but  the 
record  of  the  final  order  and  judgment  shows 
tbat  the  court,  for  some  reason,  heard  evi- 
dence on  the  motion,  and,  so  far  aa  la  dis- 


closed, wlflurat  objectien  from  appellants. 
An  exception  to  the  finding,  orde/,  and  jn(ll^ 
ment  was  noted,  but  Hie  Introduction  of  evi- 
dence was  apparently  satis&ctory  to  all  par- 
ties. The  abstract  submlttod  does  not  par- 
port  to  show  all  the  proceedings  In  Oie  cssi^ 
and  we  are  required  to  Indulge  In  sodi  rea- 
sonable presumptions,  not  in  conflict 
the  record  submitted,  as  are  neceasaty  t» 
susteln  the  findings  and  Judgmrat  of  tbr 
court  See  HcCue  v.  County  of  Wapello,  Sf 
Iowa,  608,  10  N.  W.  248.  The  judgment  rec- 
ord Indicates  that  <m  the  bearing  of  the  mo- 
tion, the  material  question  waa  whether  the 
recelvw,  Baab,  had  been  discharged,  and  thai 
evidence  was  Introduced  for  the  purpose  of 
showing  the  foot  The  inquiry  was  not  sa- 
tfaorized  by  the  motion,  which  was  based  up- 
tm  the  pleadings  atone;  bat  as  the  right  of 
the  petitioning  creditors  for  relief  waa  de- 
pendent iq>ott  the  receivership,  and  conld  not 
be  enforced  in  this  action  If  the  dntiea  of 
the  receiver  had  been  fully  performed,  and 
he  had  been  discharged,  the  parties  In  inter- 
est may  wdl  have  agreed  to  pondt  ttie  comi 
to  determine  from  evldmce  offered,  tbe  tkei 
tn  regard  to  tbe  tomlnatton  of  the  recover- 
ship,  and  to  mate  fbe  ruling  on  tb»  motion 
d^nd  upon  that  determination.  'Hie  rec- 
ord does  not  show  that  such  an  agreement 
was  entered  into,  nor  what  evidence  was 
heard;  but,  as  evldmce  was  offered  without 
ol^Jecti<m,  we  must  premune  that  It  was  so 
offered,  by  agreement  or  oonsent  of  Hie  par- 
ties, fta  the  purpose  of  Ififluendng  flie  rnUog 
on  the  motion.  As  no  objection  was  made 
to  that  meOiod  <tf  inocedure  In  the  district 
court,  none  can  be  given  weight  In  this  court 
Although  the  record  does  not  seem  to  dis- 
close iOl  the  evidence  ofteed,  yet  It  contains 
enon^  to  Indlcata  that  Baab,  as  receiver, 
had  discharged  all  the  duties  which  he  wai 
required  to  perform  by  the  court;  that  he 
had  made  a  compete  accounting,  paying  tur 
claims  of  the  National  State  Bank  In  ftiU, 
and  disposing  ot  all  the  fnnda  and  other 
property  in  bis  hands  according  to  tbe  direc- 
tions of  ttie  court  His  receivodilp,  and  tbe 
action  in  whldi  he  waa  appointed,  seem  to 
have  been  at  ui  eoA  for  all  iwactlcal  por^ 
poses.  Another  receiver  bad  been  appointed, 
but  apparently  In  another  caae,  for  property 
which  Baab  never  had  In  hla  poeaeastML 
The  Judgment  of  the  district  court  accom- 
plishes a  Juat  result  and  la  not  shown  to  be 
erroneous,  aa  applied  to  the  caae.  which,  for 
reaamu  atated.  we  moat  presume  was  sub- 
mitted to  that  ooort  It  is  tiierebwe  afllmMl 


PHELPS  V.  DISTRICT  TP.  OF  BUiOSTT 
etal. 

(Supreme  Court  of  Iowa.    Jan.  29,  18M.) 

BcnooLS  AND  School  Districts— OoinvAcra— 
Rats  or  Intrrsst. 
Code,  f  2077,  provided  that  •  psf  cmL 
AonM  be  the  le^  rate  of  latcrest  aocipc  tbst 
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an  agreem^Dt  in  writiDg  might  be  made  for  10 
per  cent,  interest;  aud  section  1824  provided 
that  "all  school  orders  shall  draw  lawful  inter- 
est" after  presentation  to  the  treasurer,  and 
not  paid  for  want  of  funds.  Hdd,  that  school 
directors  could  not  contract  that  school  orders 
should  draw  10  per  cent.  Interest.  Austin  t. 
District  Tp.  of  Oolonr,  48  N.  W.  1051,  CI  Iowa, 
102,  followed. 

Appeal  from  district  court,  O'Brien  coun- 
ty; Scott  M.  Ladd.  Judge. 

ActtoD  to  recover  the  balance  alleged  to 
be  due  on  two  Bchool-dlatrlct  orders.  The 
defendantB  answered  the  petition.  There 
waa  a  demurrw  to  the  answer,  which  was 
sustained.  The  plaintiff  excepted  to  the  rul- 
ing on  the  demurrer,  and  Judgment  was  ren- 
dered as  ^yed  In  tlie  answor.  Plaintiff  ap- 
peals. 

Bmest  O.  Heirick,  for  appelant  J.  U  B. 
Peck,  for  appellees. 

BOTHBOOK,  J.  The  tacts  set  op  In  the 
anaw»  are,  In  substance,  as  follows:  In  the 
year  1875  the  board  of  directors  of  the  dis- 
trict township  of  Summit  Invited  bids  t<x 
the  erecttcm  of  a  schoolhouse  a  notice 
to  contractors,  which  waa  In  these  words: 
"Notice  to  Contractors.  Notice  Is  heteby 
given  that  ivoposals  for  tbe  erection  of  a 
schoolhouse  In  dlstAct  township  of  Summit, 
in  the  county  of  CBrlm,  will  be  received 
by  A.  J.  Edwards  at  the  auditor's  office  In 
Primghar,  where  plana  and  speclficationa 
may  be  seen  until  one  o'clodc  P.  M.,  May 
20th,  1875,  at  which  time  the  contract  will 
be  award^  to  flie  lowest  responsible  bidder; 
tbe  board  reserving  the  light  to  reject  any 
and  all  bids.  Jobn  F.  HtdUbaugh,  Sec.  Diet 
Tp.  Summit"  The  contract  for  the  building 
of  tbe  sdiooUiouse  was  let  to  Stewart  & 
Stevenson  in  pursuance  of  the  above  notice, 
and  a  wrlttm  contract  was  mtered  into 
between  the  directors  and  the  contractonv  by 
which  it  was  stipulated  that  the  sdiool-dls- 
trlct  oTden  to  be  Issued  for  the  erection  of 
the  schoolhouse  should  bear  Interest  at  the 
rate  of  10  per  cent,  per  annum  from  the  date 
of  said  orders.  The  orders  issued  to  the 
contractors  were  in  compliance  with  the  con* 
tract,  and  provided  for  tbe  payment  of  inter- 
est at  10  per  cent  per  annum.  Payments 
were  made,  from  time  to  time,  on  these  war- 
rants, nntll  1885,  when  the  orders  first  issued 
were  taken  up,  and  the  orders  upon  which 
tlds  snlt  was  brought  were  Issued  for  the  bal- 
unce  due  for  building  tbe  schoolhouse.  The 
orders  last  issued  provided  for  Interest  at  tbe 
rate  of  6  per  cent,  per  annum.  Tbe  defend- 
ants claim  that  the  contract  to  pay  Interest 
at  tbe  rate  of  10  per  cent,  on  tbe  original 
orders  was  void,  so  far  as  It  related  to  the 
rate  of  Interest,  and  that  In  computing  the 
amotmt  due  on  the  renewal  orders,  no  more 
than  6  par  cent  Interest  should  be  computed 
on  both  sets  of  orders  from  the  beginning. 

The  question  for  determination  is  whether, 
under  tbe  foregoing  facts,  the  board  of  di- 
rectors had  power  to  contract  for  Interest  at 


10  per  cent  per  annum.  If  they  had  not  the 
power  to  bind  tbe  district  1^  such  a  contract, 
they  could  not  make  it  valid  any  subse- 
quent act,  as  by  a  renewal,  and  the  issuance 
of  other  warrants  at  a  legal  rate  of  interest. 
The  debt  remains  the  same,  and  Its  Identity 
is  not  destroyed  by  the  renewal  orders.  The 
payments  made  on  tbe  first  orders  should  be 
applied  in  discharge  of  that  part  ot  the  debt 
which  was  legal  and  valid,  and  to  the  ex- 
tent to  which  the  directors  had  the  power  to 
bind  the  district  And  no  question  Is  made 
as  to  fhe  right  of  the  district  to  Interpcwe 
any  valid  defense  to  these  orders,  whldi  could 
have  been  made  against  tbe  same  In  tlie 
hands  of  the  original  contractors.  It  Is  pro- 
vided by  section  1824  of  the  Code  that  "all 
school  orders  shall  draw  lawful  Interest  after 
having  t>een  presented  to  tbe  treasurer  of 
the  district  and  not  piUd  for  want  of  funds, 
which  fact  shall  be  aidwsed  upon  the  order 
by  the  treaaurra*."  law  does  not  pro- 

vide that  tbe  school  directors  may  determine 
what  rate  of  Intarest  an  acAee  shall  draw. 
It  cannot  draw  any  Interest  until  it  has  been 
presented  for  paym^t  and  Indorsed,  and 
atta  that  It  draws  Intweat  by  operathm  of 
the  statute,  and  not  by  reason  of  any  con- 
tract The  rate  of  interest  referred  to  is  tt 
per  ceat  per  annum,  as  provided  by'seotlon 
2077  of  tbe  Code.  Tbe  exceptlm  therein 
contained,  tliat  agreements  In  writing  may 
be  made  ft>r  10  pa:  cent.  Interest,  (now  8 
per  cent.,)  has  no  application  to  school  or- 
ders, when  that  section  Is  considered  In  con- 
nection with  section  1824^  It  may  be  said 
furthw,  In  this  connection,  that  when  the  di- 
rectors Invited  contr»:tors  to  make  theh- 
bids,  without  any  motion  of  the  rate'  of  In- 
terest to  be  paid  on  warrants.  It  ts  to  be  pre- 
Bimied  tbat  blddws  knew  tlut  school  orders 
do  not  draw  Interest  until  presentment  for 
payment  But  further  consideration  of  the 
question  Is  unnecessary.  This  court  deter- 
mined  the  precise  question  in  the  case  of 
Austin  V.  District  Tp.  of  Colony,  61  Iowa, 
102,  49  N.  W.  1(^1.  which  was  an  action  to 
recover  upon  warrants  issued  by  a  school 
district  for  borrowed  money.  The  warrants 
provided  for  Interest  at  the  rate  of  10  per 
cent.  The  following  language  Is  found  In 
the  opinion  In  that  case:  "According  to  tbe 
view  wlilch  we  have  taken  of  this  case,  while 
the  directors  had  power  to  borrow  money  to 
discharge  a  legitimate  Indebtedness  previous- 
ly contracted,  they  did  not  have  the  power 
to  contract  to  pay  more  than  six  per  cent 
interest  The  order  sued  upon  was  given 
some  time  aft^  tbe  money  was  loaned,  and 
embraces  some  Interest  at  a  greater  rate,  as 
we  infer,  than  six  per  cent.,  supposed  to  have 
previously  accrued.  The  order  Is  also  made 
to  bear  ten  per  cent  int^^st.  It  appears, 
therefore,  that  It  was  given  for  too  large  a 
Btmi,  and  that  part  which  provides  for  ten 
per  cent  Interest  is,  In  part.  Invalid.  The 
amount  recoverable  upon  the  order,  we  think, 
Is  tb»  sum  of  four  hundred  and  nlnety-flva 
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dollan,  ttw  ajDOont  loaned,  and  six  per  cent 
Interest  tfaerecm  bom  tbe  date  of  the  loan." 
The  question  In  this  case  la  precisely  tbe 
aame.  It  la  tme,  tiie  main  question  In  that 
ease  related  to  tbe  power  of  the  dtrecttvB  to 
borrow  money,  and  upon  that  qnestkm  the 
conrt  was  divided;  but  the  question  of  tiw 
rate  of  interest  was  directly  InrolTed,  and 
upon  that  there  was  no  dissent  We  see 
DO  good  reason  for  overruling  the  dted  case. 
Tba  Judgment  of  the  district  court  Is  af- 
firmed. 


STATE  T.  VEBMILUON  et  al. 
(Stvreme  Court  of  Iowa.    Jan.  29, 1894.) 
Crimiitjx  Law—Appbai,— Ritiiw. 
Exceptions  to  the  admission  of  eTideuce, 
to  the  giTinff  of  instructions,  and  to  the  con- 
duct of  the  trial  wiii  not  be  conridered  on  ap- 
peal, when  the  abstract  does  not  ouitain  tiie 
testimony,  nor  show  tbe  facts  constituting  the 
alleged  misconduct  of  the  trial. 

Appeal  from  district  court  Mahaska  ooob- 
tjr;  A.  B.  Dewey,  Judge. 

Indlctmeikt  for  larceny.  Verdict  (rf  gidlty, 
and  a  judgment  from  whidi  the  defendants 
appealed. 

J.  0.  wnilams  and  W.  B.  Kenworthy,  for 
appellants.  John  T.  Stone,  Atty.  Oen.,  B. 
W.  Preston.  Oo.  Atty.,  and  nioa.  A.  Cflieeh- 
Ire,  for  the  State. 

GBAXOBR,  C.  7.  1.  The  larceny  charged 
Is  of  a  harness,  ftom  one  Roberts.  It  seems 
that  at  abont  tbe  same  time  fliere  was  a 
larceny  al  a  harness  ftom  one  Nelson,  and 
from  argument  of  aiipellants  It  aK>^n 
that  there  was  testlmaiy  on  the  trial  of  this 
Indictment  as  to  the  Isroeny  of  the  Nelsim 
harness,  snd  appellants  cousin  of  the  ac- 
tion tta  eoort  in  that  respect  Tbe  testi- 
mony Is  not  In  Qie  abstract  It  is  not  to  be 
doatited  but  tbat  the  facta  as  to  two  separate 
larcenies  mlgtit  be  so  connected  that,  on  the 
trial  of  an  Indictment  for  one,  facts  as  to  the 
other  might  be  admissible.  Of  coarse,  the 
fact  that  <Hie  larceny  has  been  comniltted 
cannot  be  shown  as  tending  to  jnuTo  flie 
ctmimlsdon  of  anottier.  As  the  testimony 
mig^t  be  proper,  and  the  evidence  Is  not  in 
tbe  record,  we  cannot  determine  the  question. 

2.  Complaint  Is  made  of  several  of  the  In- 
structions givoL  They  are,  as  abstract  propo- 
sitions of  law,  correct  We  can  only  deter- 
mine their  correctness,  as  apidled  to  the  fitcts 
of  this  case,  from  the  evldoice,  which,  as  ws 
have  said.  Is  not  before  ns.  A  party  assign- 
ing error  should  put  In  the  abstract  tbe  pert 
of  die  record  necessary  for  the  oonaidera- 
tlon  of  the  assignments.  State  v.  Gros«helm, 
79  Iowa,  79.  44  N.  W.  541. 

3.  From  the  arguments  It  appears  that 
aftw  the  Jury  retired  for  deliberation,  it  came 
Into  court  ftnd  asked  tbat  the  shorthand  re< 
porter  raad  to  It  trota  his  notes,  the  testl- 
mimy  of  two  witnesses,  and  that  tbe  court 
permitted  It  against  objection.  Without  say- 


ing that  anch  a  proceeding  woold  bs  sro- 
neons,  we  need  only  say  that  tiie  abstract 
does  not  show  such  a  state  of  fbcts.  It  does 
not  show  that  the  "shorthand  r^KXter  read 
on^  the  evidence  ^ven  In  chief  by  the  said 
witnesses  W.  3.  Smith  and  Jacob  Auer,  snd 
did  not  read  the  evidence  given  In  cron«z- 
amlnatltm.**  The  abstract  does  not  show 
when  this  happened,  and,  Judging  ftom  the 
records,  it  may  have  been  before  the  retire- 
meat  of  the  Jury,  as  Is  often  don&  The- diffi- 
culty Is  that  this  case  is  before  us  with  s 
skdeton  bin  of  exceptions  embodied  In  tiie 
abstract  Instead  of  making  an  abstract  from 
a  ctnnpleted  bill  of  exceptions.  In  view  ot 
the  wcorAf  we  cannot  ctmslder  the  points  ar- 
gued. Afflrmed.* 


DYSART  V.  FURROW. 
(Sapnms  Court  of  Iowa.    Jan.  29^  IBM.) 

COUrSTSKOT  OP  WiTNSSS— TuiTSACnOire  WRB  1 
Dbcsdbst. 

1.  Code,  t  8689,  propidfns  that  no  party  ess 
be  ezamined  as  to  any  personal  transaction  be- 
tween him  and  a  person  at  the  time  of  sndi  ex- 
amination deceased,  does  not  prevent  an  exam- 
ination of  such  party  as  to  Hcta  required  to  be 
shown  preliminary  to  Ills  introductiou  of  a  book 
of  account  to  establish  %  claim  against  a 
cedent's  estate. 

2.  On  a  proper  andieatication  of  soch  book 
of  acoDont  ft  was  admissibls  to  establish  surk 
'daim. 

Appeal  from  district  cout,  Tama  coun^; 
J.  H.  Preston,  Judge. 

plaintiff,  as  administrator  at  the  estate 
of  J.  W.  Bowoi.  deceased,  brings  this  sc- 
tl<m  to  recov»  upon  three  promlssny  notes. 
Defendant  ausw»«d,  admitting  UaUUty  M 
the  notes,  and  setting  up  as  ooontmdalffl  u 
alleged  indebtedness  <tf  the  decessed  to  him 
on  account  for  boarding,  merchandise,  meat, 
etc.,  fumJahed  by  defendant.  Also  on  an  ac- 
count to  E.  B.  Furrow  for  services  as  house- 
keeper, for  nursing,  etc.,  wliich  was  assigned 
to  defendant  for  value.  PlaiutUC  replied,  de- 
nying the  ODuntw:laIm,  and  ideading  the  stat- 
ute of  limitations  as  to  part  thereto.  A 
Jury  being  waived,  the  case  was  tried  to  the 
court,  and  Judgment  rendered  in  favor  ot 
the  plalntlfr  for  tbe  full  amount  Of  the  notes. 
Defendant  appeals,  asdgning  as  ernm  oar 
tain  rulings  of  the  court  occluding  evidence 
offered  by  the  defendant 

W.  H.  Stivers,  J.  W.  WtUett.  and  N.  G. 
Rice,  for  appellant 

OIYBN,  J.  The  defendant  was  eaUed  as 
a  witness,  and  testified  that  he  was  run- 
ning an  hotel  or  boardti^  bouse  and  a  llrny- 
bam  In  1878»  1S79,  and  1880^  and  a  mesr 
marlcet  since  January,  ISBS;  Uiat  he  kept 
boofen  of  account  and  had  tb«n  In  court. 
He  testlfled  without  obfection  that  he  kept 
his  aocounts  while  In  the  hotel  and  livery 
bnslness  In  one  book;  that  it  was  his  boob 
of  wlgtnal  entries;  thst  the  cbarges  ttiercln 
were  made  by  him  at  or  alraut  the  time  at 
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toe  transactions,  and  that  t&e  »itries  there- 
in are  correct.  Defendant  tlien  offered  page 
74  of  tills  account  book,  marked  "Exbiblt 
A"  in  evidence.  Plaintiff  objected  as  In- 
competent, immaterial,  and  Irrelevaiit  "Re- 
ceived, Bobject  to  objection,  to  be  deter- 
mined on  the  argnment."  Defendant  was 
then  asked  a  number  of  questions  with  a 
view  to  the  introduction  of  the  book,  to 
each  of  which  plaintiffs  objections  were  sns- 
talned.  Defendant  offered  to  prove  that  Ex- 
hibit A  was  his  book  of  original  entries;  that 
the  entries  were  In  his  own  hand,  and  that 
he  believed  them  to  be  Jnat  and  trae.  Plain- 
tiff objected  to  these  offos  as  irrelevant.  In- 
competent, and  immaterial,  which  objeettona 
were  Bostained.  Defendant  again  offered 
page  74  of  said  bot^  in  eridence,  to  which 
plaintiff  made  the  same  objections,  and  the 
objectlras  were  sustained.  We  have  no  ar- 
gnment  for  appellee,  and  no  reason  Is  ^ven 
in  the  record  in  support  of  these  rulings. 
The  only  ground  tliat  occurs  to  us  for  the 
rnllngB  is  tbat  the  evldmce  was  held  Inad- 
mlaslble  under  sectltm  8039  of  the  Gode, 
which,  as  applicable  to  this  question.  Is  as 
fbllows:  "No  party  to  any  action  or  pro- 
ceeding *  •  *  shall  be  examined  as  a  wit- 
ness in  regard  to  any  peraonal  transaction 
or  communication  between  such  witness  and 
a  person  at  the  oommenoement  of  such  ex- 
amination deceased.  Insane  or  tonattc."  The 
examination  was  as  to  matters  which,  tm- 
der  section  86S8  of  the  Oode,-  the  defendant 
was  reqntred  to  show  by  his  own  oath  w 
otherwise  befiu'e  his  book  of  account  could 
be  admitted  ia  evidence.  The  facts  which 
be  was  re<^lred  to  show  were  tliat  sold  book 
was  blit  boidc  of  original  entries,  that  the 
charges  wvn  made  at  or  near  the  time  ot 
the  tnusaetions  therein  ent^ed,  and  that 
be  believed  ^em  just  and  true.  With  these 
facta  shown,  defendant  was  entitled  to  In- 
trodoce  his  book,  and  if  it  showed  "a  con- 
tlnoMU  dealing  with  persons  generally,  or 
several  Items  of  charge  at  different  times 
against  tbe  other  party."  to  have  it  consid- 
ered OS  evidence,  "subject  to  all  Just  ex- 
ceptions as  to  their  credibility."  An  exami- 
nation as  to  the  f&cts  required  to  be  shown 
preliminary  to  the  introductiott  of  a  book 
of  account  is  not  an  examination  in  regard 
to  personal  transactions  or  eommanicatloM 
betweoi  the  witness  and  tbe  deceased,  with- 
in the  meaning  of  said  sectikm  86S8.  To 
properly  undentand  and  apply  that  restt4c- 
tion  to  an  exandnaUon  of  a  witness,  we  must 
have  In  mind  tiu  reaaon  for  the  statute. 
By  sectlGS  3SS8,  "every  human  being  with 
soifldcnt  cai«dty  to  understand  the  obUgi^ 
tton  of  as  oath  Is  a  competent  witness  in  all 
cases  botb  tdrU  and  criminal  except  as  haw- 
in  otherwise  declared."  ^e  exceptions  are 
not  aa  to  the  competency  of  witnesses,  but 
the  rcstrictloni  that  are  placed  upon  their 
examination  In  said  section  S639  and  in  sec- 
tion 80^  as  to  communications  between  hus- 
band and  wife.   Under  said  section  3636  all 


persons  are  competent  witnesses,  regardless 
of  tiidr  relation  to  or  interest  in  the  action 
or  proceeding.  Each  party  may  meet  his 
adversary  from  the  witness  stand  as  well 
as  In  his  pleadings,  and  admit  or  deny  that 
which  he  has  said  as  to  personal  transac- 
tions or  <!ommunicatloa5  between  them.  If 
the  transaction  or  communication  was  per- 
sonnl,  It  must  be  known  alike  to  both,  and 
therefore  either  may  admit  or  deny.  When 
by  death,  Insanity,  or  lunacy  the  lips  of 
one  party  are  closed,  section  8839  wisely 
doaes  the  mouth  of  his  adversary  as  to  per- 
sonal transactions  and  communications  which 
the  silent  party  might  from  personal  knowl- 
edge deny  were  he  able  to  speak.  Personal 
tmnsncUons  and  commnnlcations,  as  contem- 
plated In  the  statute,  are  transactions  and 
communications  between  the  parties,  of 
which  both  must  have  had  personal  knowl- 
edge. This  defendant  was  a  competent  wit- 
ness, and  entitied  to  testify  as  to  all  material 
facts  except  as  to  such  perstmal  transac- 
tions and  communications  between  hUn  and 
the  deceased.  For  him  to  testify  tiiat  his 
book  Exhibit  A  was  his  book  of  original 
entries,  tiiat  the  charges  were  made  at  or 
near  the  time  of  the  tramactlons  therdn 
entned,  and  that  he  believed  them  to  be 
just  and  tme,  would  not  be  stating  anything 
that  tiie  deceased,  If  living,  could  deny  from 
personal  knowledge.  The  deceased  mlgbt.  If 
living,  deny  that  he  reoelTed  any  one  or  all  of 
the  Items  diarged,  but  this  would  be  duiyli^ 
that  which  the  book  taids  to  show,  and  not 
any  of  the  three  preUminary  fiusts  which  de- 
fendant was  prevrated  from  showing.  Boche 
T.  Ware^  71  GaL  875,  112  Paa  284;  8neU 
T.  Parsons.  69  N.  H.  621.  This  book  of  ac- 
count, whoi  property  authoiticated.  was  ad- 
missible In  evidmce,  even  against  the  estate 
of  a  deceased  person.  The  statute  expressly 
and  without  qualtflcation  permits  the  preUm- 
taaif  facts  to  be  shown  by  the  party's  oath, 
and  In  so  showing  them  he  Is  not  examined 
as  to  personal  transactions  between  hbn  and 
the  decsased.  We  think  the  book  should 
hara  been  admitted  on  the  flnt  offer  on  the 
evldmce  Introduced  wltiiout  objection.  If 
Its  snfllciency  was  doubted,  then  the  defend- 
ant should  have  been  permitted  to  make  the 
proofs  which  he  offered  to  make. 

OOier  errors  are  assigned,  but,  as  we  have 
no  argument  ft>r  appdlee,  and  as,  for  tbe 
reasons  stated,  the  judgment  must  be  re- 
versed, we  will  not  here  consider  the  other 
assignment  of  earn.  BevoESed. 


PAUfEB  V.  PALUEB  et  aL 
(Stqireme  Court  of  Iowa.    Jan.  27. 1894.) 
DsTiHUE—CocNTKBCUiH— Equitable  Dkfikse. 
1.  In  an  actioa  to  recover  a  stock  of  good^ 

Eiaintiff  alleged  that  he  owned  the  goods;  tbAt 
e  boaght  them  with  his  own  moDey;  that  de- 
fendant, his  wife,  owed  hiia  money,  and  had 
property  and  credit,  whidi  he  had  not,  where- 
fore the  hosiness  was  pnt  in  her  name;  tiiat 
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■Iw  took  poneHion,  ud  withheld  it  Defend- 
ant asserted  ownership  and  right  of  possesaloD, 
aniL  "as  a  cross  bill  or  counterclaim."  set  up 
Tarioas  debts  incurred  by  her  husband  to  her  la 
the  course  of  years.  Held,  that  these  were  not 
equitable  defenses,  pleadable  under  Code,  { 
SOBS,  but  counterclaims,  forbidden  in  such  ac- 
tiOD.  by  section  3226. 

2.  In  an  action  by  a  husband  against  his 
wife  for  the  possession  of  a  stock  of  goods,  an 
answer  alleging  that  plaintiff  is  indebted  to  de< 
fendant  on  long  and  complicated  accounts;  that 
defendant  Is  liable  for  the  inice  of  part  of  said 
goods,  and  for  money  receiTed-  for  investment 
by  plaintiff  as  her  agent;  that  defendant  put 
money  into  the  business;  and  that  plaintiff  ialn- 
aolrent,  and  has  fraudulently  confessed  Judg- 
ment In  fiiTor  of  his  mother,— ahows  no  eqnita- 
Ue  defense. 

Appeal  from  district  court,  Lucas  county; 
Charles  D.  Leggett,  Judge. 

Action  tor  the  recovery  of  specific  personal 
property,  of  which  plaintiff  claims  right  of 
posseasIoQ  as  absolute  owner  thereof.  De- 
fendant answered,  denying  that  plaintiff  was 
owner,  or  entitled  to  possession,  of  any  part 
of  the  propwty  in  question,  and  alleging  that 
she  is  the  absolute  owner,  and  entitled  to  re- 
tain possession  thereof.  She  also  alleges, 
by  way  of  cross  bill  or  counterclaim,  grounds 
for  equitable  relief,  and  on  her  motion  the 
case  was  transfm'ed  to  the  equity  docket, 
and  tried  as  on  equity  case.  Decree  was 
enttfed  against  the  plaintiff,  from  wUdi  he 
appeals. 

Mltcbell  A  Penlck,  tor  ai^dlant  Stuart  ft 
BarttK^mew,  fw  appellees. 

GIVEN,  J.  1.  Appellant's  first  contentioD 
'  is  ttiat  the  cooit  wred  in  ovwmUng  Us  mo* 
tton  to  strike  that  part  of  appdlee's  answer 
set  up  as  a  cross  bill  or  countodalm,  and 
In  sustaining  appellee's  motion  to  transfer 
the  case  to  the  equity  dociket  'Hie  follow* 
\ag  la  a  sufficient  Btat«nent  of  the  pleadings 
and  proceedings  for  an  imdostandlng  of 
these  questions:  I^ntlff  commenced  this  ac- 
tton  at  law  for  the  recoroy  of  qiectflc  per- 
sonal property,  namely,  a  certain  retail  stock 
of  merchandise  In  a  store  kqtt  by  tilm  In 
<%ariton,  a  safe  used  in  said  store,  and  cer^ 
tain  promissory  notes  snd  books  of  acconnt 
rsrtaining  to  said  mercantile  business;  also, 
a  carriage,  cart,  and  phaeton.  He  alleges, 
Jis  the  Cact  constltnting  his  right  to  the  pres- 
ent possession  of  said  property,  that  he  is 
the  full  and  absolute  owner  of  said  property; 
that  up  to  August  20,  1889,  he  was  In  sole 
possesion  ot  said  property,  on  which  day 
the  defoidant  wrongfully  took  possession, 
and  has  ever  irince  retained  the  same.  In  an 
amendment,  plaintiff  alleged,  In  substance, 
thst  be  purchiased  the  original  and  all  addi- 
tions to  said  stock  of  merchandise  with  his 
own  money,  and  canned  on  business  tiiere- 
wll^;  that  said  notes  and  book  accounts  were 
for  merchandise  sold;  and  that  he  purchased 
the  other  articles  mentioned  with  bis  own 
monv.  He  also  aUeged  tbat  be  and  de- 
fendant  were  husband  and  wife,  and  tbat 
she,  having  property,  had  credit  on  account 


thereof;  that  be  bad  no  credit,  and  that,  de- 
foidant  b^ng  indebted  to  Urn  In  the  sum  ot 
¥2,000,  which  she  could  not  then  pay.  it  was 
speed  that  said  mercantile  business  should 
be  conducted  in  the  defuidant's  name;  and 
that  it  was  so  ctmdneted  by  plaintiff  tUl  Au- 
gust 29,  1889,  when  defendant  wrongfully 
took  possenlon  of  said  pwperty.  The  de- 
fendant filed  her  answer,  In  the  first  nine 
paragraphs  of  whldi  she  joins  issue  as  to 
the  alleged  ownendUp  and  rli^t  to  immediate 
possesslui,  BBd  alleges  tbat  she  Is  the  abso- 
lute ownor  of  ssld  property,  and  entftled  to 
retain  possession  of  the  same.  Following 
these  paragraphs,  the  defendant  sete  up  **as 
her  cross  bill  or  counter dalm,"  at  great 
length,  nnmwoas  buidness  transactkms  be- 
tween ber  and  her  husband  from  the  time  of 
their  marriage.  In  1878,  to  August  1,  1880. 
She  alleges  that  In  1878  and  1874  die  loaned 
plaintiff  money  at  different  times,  taking  bis 
notes  therefor,  fire  of  whlcb  are  sst  oat,  and 
tbat  plaintiff,  without  her  knowledge  or  con- 
smt,  has  taken  posseaston  of  the  others;  thni 
there  Is  ¥2,500  due  to  her  on  snld  kNins;  thai 
plaintiff  is  insolvoit;  and  asks  tbat  snld 
sum  "be  allowed  her  as  an  equitable  set-off 
or  countordatan  against  any  sum  which 
might  be  found  doe  the  philntlff  In  this 
case."  She  also  alleges  that  plaintiff,  as  her 
agent,  came  Into  poasessltm  of  $1,I!82  deariv- 
ed  from  a  dairy  business  carried  on  by  her. 
$l,S0O  realised  from  the  sale  of  her  dairy 
stock,  ¥800  or  more  per  year  as  rent  foe  her 
farm  since  1880,  and  large  amounts  from  her 
fatiier's  estatb  Ooncemlng  ssld  stoA  of 
merchandise  and  mercantile  business,  tbe  de- 
fendant alleges  that  she  purchased  the  orig- 
inal for  $1,700;  that  all  additions  woe  pur- 
chased in  her  name,  and  on  her  credit,  and 
Oiat  the  plaintiff  ocmdncted  the  bnsineM  in 
ho*  name  as  her  agait;  that  plalnliff  at- 
tempted to  keep  an  account  between  them  as 
to  all  the  business  In  which  defnidant  was 
engaged;  and  that  the  trial  of  this  case  will 
necessarily  InTtdre  a  careful  examination  of 
each  and  all  these  books  of  aocoottts,  "which 
will  require  a  kmg  time  and  great  labor,  and 
the  serrices  of  a  careful  aocoontant**  After 
alleging  a  numbor  of  matters  wMch  enter 
into  an  accounting,  defendant  states  tbat 
Idalntlff,  as  agait,  reoelred  sums  ot  nMUiey 
from  Mrs.  Bramer,  Mrs.  HorsUns,  and  lln. 
Meek  to  invest  for  them;  that  he  deposited 
ssld  moneys  In  bank  In  defoidant's  name, 
with  her  own  money,  and  drew  checks  in 
defendant's  name  against  Ihe  aeooant  tot 
his  own  and  defendant's  use.  Defendant  al* 
so  alleges  tiuit  said  merchandise  Is  only  worth 
$8,000;  that  she  Is  liable  for  debte  growtei: 
out  of  said  buslnem  to  the  sum  of  14,580.47: 
thst  plaintiff  is  Insolvoit;  and  that  he  has 
confessed  a  Judgment  In  fhvw  of  Uto  mothsr. 
to  whom  he  was  not  indebted,  with  Q» 
fraudulent  intent  of  enabling  his  mother  to 
seise  the  property  bi  dispute  If  It  Is  ne 
stored  to  plaintiff,  wherefore  defendant  says 
it  would  be  inequitable  and  unjust  to  turn 


Digitized  by 


Jowa.) 


FALMEB  V. 


I.  FALMBB. 


647 


over  said  pnpwty  to  tbe  plaintiff.  Defend- 
■Dt  aakd  that  plalntUTs  petition  be  dismiss- 
ed; that  she  be  confirmed  In  the  title  to  said 
properly,  or,  In  case  anything  is  found  due 
the  plaintiff,  that  the  92.500  due  defendant 
OD  said  notes  be  deducted  as  countendalm; 
that.  In  case  the  court  finds  that  the  plaintiff 
Is  the  owner  of  the  property,  the  amount  un- 
paid thoeon  be  ascertained,  also  the  amount 
of  defendant's  money  that  has  been  used  In 
•aid  business  that  has  not  been  returned  to 
ber;  and  that  a  decree  be  entered,  declaring 
&n  snch  soma  an  equitable  lien  on  said  prop- 
erty In  fsTor  of  tbe  parties  holdbig  the 
same;  and  that  a  receiver  be  appointed. 
With  this  answer,  d^endant  filed  a  motion  to 
transfw  to  equl^,  upon  tbe  grounds  that 
ihe  IsBoes  iBTOlre  the  examination  of  TOluml- 
nons  accounts  extending  over  20  years,  that 
comj^ete  relief  cannot  be  granted  at  law, 
and  that  the  facts  stated  show  that  a  re- 
ceiver ahonld  be  appointed.  To  this  motion, 
plaintiff  filed  objections,  and  also  filed  his 
motion  to  strike  all  but  said  first  nine  para- 
graphs of  the  answer.  Plaintiff's  motion  to 
strike  was  orermled,  and  defendant's  mo- 
tion to  transfer  tbe  case  to  equity  was  sus- 
tained, to  both  of  which  rulings  the  plain- 
tiff, at  tbe  time,  excepted.  The  order  trans- 
ferring tbe  case  Is  as  follows:  "The  court 
Bnds  and  holds  that  the  Issue  of  ownership 
of  tbe  personal  property  In  question,  as  rais- 
ed by  defendant's  answer  or  cross  bill,  should 
be.  and  Is,  sent  to  the  equity  docket  for  trial, 
and  to  Inveatlgate  ttie  state  of  the  accounts 
between  the  parties,  so  far  as  to  ascertain 
whose  money  or  means  purchased  the  said 
property,  and  tor  the  discovery  of  evidence 
that  will  dueldate  that  question,  and  also 
for  tbe  purpose  of  ascertaining  the  amount 
of  Indebtedness  or  liability,  if  any,  of  either 
of  the  parties  to  third  p^sons,  for  or  on  ac- 
connt  of  said  property." 

2.  Plaintiff's  first  contention  is  that  the 
court  ared  in  overruling  bis  motion  to  strike 
that  part  of  the  answw  setting  up  "a  cross 
bill  or  counterclaim,"  and  In  sustaining  de- 
fendant's motion  to  transfer  to  equity.  The 
i-nuse  of  action  stated  In  the  petition  's  1o 
recover  spoHflc  personal  property,  as  provid- 
ed In  section  8225  of  the  Code.  The  issues 
Joined  by  the  first  nine  paragraphs  of  the 
answer  are  as  to  ownership  and  right  of  pos- 
session, and  are  exclusively  law  Issues.  Sec- 
tion 3228  of  the  Code  provides  that  such 
actions  "shall  be  by  ordinary  proceedings, 
but  there  shall  be  no  joinder  of  any  cause 
of  action  not  of  the  same  kind,  nor  shall 
there  be  allowed  any  counterclaim."  A 
counterclaim  Is  defined  In  section  26S0  of 
the  Code  as  follows;  "1.  When  the  action 
Is  fonnded  on  contract,  a  cause  of  action  also 
arisfng  on  contract,  or  ascertained  by  the  de- 
dricm  of  a  court;  or  2.  A  cause  of  action 
tai  flavor  of  the  defendants,  or  some  of  them 
against  the  plaintiffs,  some  of  them,  arising 
tfot  of  the  contracts  or  transactions  set  forth 
In  tlie  petltiMi,  or  cMinected  with  the  subject 


of  the  action;  or  3.  Any  new  matter  consti- 
tuting a  caiise  of  action  in  favor  of  the  de- 
fendant, or  all  of  the  defendants,  if  more 
than  one,  against  the  plaintiffs,  or.  all  of  the 
plaintiffs,  If  more  than  one,  and  which  the 
defradant,  or  defendants,  might  have  brought 
when  suit  was  commenced,  or  which  was 
then  held,  either  matured  or  not,  If  uiatured 
when  BO  pleaded."  It  Is  certainly  cleur  that 
the  part  of  the  answer  sought  to  be  stricken 
out  does  set  up  several  counterclaims.  The 
claim  for  $2,50t),  for  $1,&82,  for  |1,800,  and 
for  farm  rents  and  money  received  from  the 
estate  are  counterclaims.  Section  3245  of 
the  Code  provides  that  In  actions  for  the 
recovery  of  real  property  "there  shall  be  no 
Joinder  and  counterclaim  therein,  except  of 
like  proceedings  and  as  provided  In  this 
chaptOT."  In  Bosleix  v.  Van  Dam,  16  luwn. 
177,  it  Was  held  that  equitable  defenses  may 
be  interposed  in  a  proceeding  at  law  to  re- 
cover the  possession  of  land.  See,  also,  Van 
Orman  v.  Spafford,  Id.  1S7,  and  Kramer  v. 
Conger,  Id.  434.  The  provisions  of  the  Code 
as  to  the  recovery  of  real  and  pereonal  prop- 
erty are  substantially  the  same  in  respect 
of  the  question  under  consideration,  and  are 
similar  to  like  provisions  in  the  revisions. 
There  Is  no  conflict  between  subdivision  6 
of  section  2655,  that  allows  any  defense, 
legal  or  equitable,  and  sections  3226  and  3245, 
that  forbid  the  allowance  of  counterclaims  in 
actions  to  recover  property.  The  one  per- 
mits anything  that  la  defensive  to  pL-iIn- 
tiff's  cause  of  action;  the  other  excludes 
counterclaims  because  they  are  not  defensive 
to  plaintiff's  cause  of  action,  but  a  new  and 
different  cause  of  action.  Mulr  r.  Miller, 
82  Iowa,  700,  47  N.  W.  1011,  and  48  N.  W. 
1032,  was  an  action  to  recover  specific  per- 
sonal property,  to  which  defendant  answered, 
and  set  up  a  cross  petition  asking  relief  simi- 
lar. In  some  respects,  to  what  Is  set  up  and 
asked  in  this  case.  A  demurrer  was  held  to 
be  properly  sustained  to  the  cross  petition, 
because  the  relief  sought  was  in  the  nature 
of  a  counterclaim.  While  we  are  of  the 
opinion  that  equitable  defeases  may  be 
pleaded  in  an  action  for  the  recovery  of  per- 
sonal property,  and,  when  pleaded,  may  be 
tried  as  provided  in  section  2517  of  the  Code, 
our  conclusion  is  that  the  matters  set  up  In 
this  cross  bill  are  counterclaims  that  cannot 
be  allowed  In  this  action,  and  therefore  the 
motion  to  strike  should  have  been  sustained. 

3.  We  next  Inquire  whether  the  court  erred 
iu  transferring  the  case  to  equity.  We  have 
seen  that  equitable  defenses  may  be  plead 
In  actions  for  the  recovery  of  real  property, 
nnd^  authority  of  said  subdivision  6  of  sec- 
tion 2055.  We  see  no  reason  why  the  same 
rule  should  not  apply  to  actions  for  the  re- 
covery of  personal  property.  Said  subdivi- 
sion Is  as  follows:  "The  defendant  may  set 
forth  In  his  answer  as  many  causes  of  de- 
fense, counterclaim,  whether  legal  or  equi- 
table, as  he  m^  bare."  The  cause  of  action 
alleged  by  the  i^alnttff  Is  tbe  right  to  the  Im- 
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mediate  powopaioa  of  tfae  property  deecrlbed 
at  the  time  the  action  was  conimeaced,  bj 
Tlrtue  of  belas  then  the  abaohite  ownee 
thereof.  right  to  recover  possesdoa  rest- 
ed upon  whether  he  was  then  the  abstdute 
ownor,  and  coald  not  be  strengthened  or  de- 
feated by  any  changes  that  subsequeiitly  oc- 
curred as  to  the  ownershli;.  Beroud  v. 
Lyons,  (Iowa.)  S2  N.  W.  486;  Mutr  r.  Mil- 
ler, supra.  TlM  auwer  of  defendant  that 
she  wna  then  entitled  to  poasesslou  by  vir- 
tue of  being  absolute  owner  'was  clearly  de- 
fensive to  the  causa  of  action,  but  the  al- 
leged indebtedness  of  plaintiff  to  defendant 
was  not  If  plaitttifiC  was  entitled  to  posses- 
sion. It  was  no  defense  that  he  was  indebt- 
ed to  defendants.  To  so  bold  would  permit 
a  creditor  to  forcltdy  seize  the  prop^y  of 
a  debtor  without  process,  and'^to  plead  the 
indebtedness  as  a  defense  to  an  action  to 
recover  It  back.  The  question  of  indebted- 
BSBS  is  not  a  defense  in  tlila  action,  whether 
the  accounts  are  few  and  plain,  or  many  and 
complicated.  The  only  remaining  all^atloo 
in  the  answer  that  can  be  claimed  to  iH-eaeat 
an  equitable  defense  is  that  part  alleging 
defendant's  indebtedness  for  merchandise, 
the  claims  of  the  three  ladles  named,  the 
claim  of  defendant  for  xxkoaey  put  Into  the 
m«cantile  busineaB,  and  the  insolvency  of 
I^ntlff,  and  his  fraudulent  purpose  in  con- 
Cssstng  judgment  in  favor  of  his  mothw. 
U.  at  the  eommencemient  of  this  actitm,  plais- 
tiff  was  tlie  abaolwte  cwn&t  of  the  property, 
and  entitled  to  possession  thereof,  the  mat- 
ters alleged  did  not  Justify  defendant  in  tak< 
ing  and  detaining  the  property  without  le> 
gal  proQesB.  Such  facts  are  no  def^ise  to 
plaintiff's  cause  of  a<:tlon.  Each  party  claims 
the  ri^t  to  possession  by  virtue  of  absolute 
ownership.  The  controlling  question  Is,  who 
owned  the  ^perty?  And  this  depends  upon 
whether  the  mercantile  boslneas  was  carried 
oa  under  an  agreement  as  alleged  by  the 
plalatlff,  and  the  goods  paid  for  by  lilm< 
or  as  <^Imed  by  the  defendant  This  ques- 
tion of  ownn-slilp  involves  the  inquiry  as 
to  which  party  paid  for  the  goods,  but  that 
does  not  neceeaitate  an  accounting.  If  idala- 
tiff  purchased,  as  he  dalms,  thm  the  prop- 
erty was  absolutely  his;  and  U  the  defend- 
ant purchased,  as  she  claims,  the  goods  are 
hers,  regazdless  of  tho  stata  of  Oe  acconnta 
or  the  rt^ts  «<  other  posons.  We  think 
the  equitable  matters  set  up  la  tbe  answer 
are  no  defense  to  plalnturs  cause  of  action, 
and  therefor*  the'  motion  to  strlka  ahould 
hav*  baen  sustained,  the  motion  to  tianafw 
overruled,  and  the  case  tried  at  law  vpaa  tha 
issues  joined  by  the  flrat  olno  paragraphs  of 
the  answer. 

4.  After  the  case  was  transferred,  connsot 
stlpalated  as  follova:  "It  Is  hereby  agreed 
that  the  order  in  the  above  cause  that  the 
same  shall  be  tried  on  depositions  and  docu- 
luentsry  evldnce  shall  be  set  aside,  and  the 
cauM  diaU  be  tried  at  the  January  to-m, 
IWB,  of  the  above  court  in  opea  court,  as 


an  equity  cenae,  before  Judge  Leggett  or 
Judge  Traverse,  on  written  and  wal  evidence, 
as  either  party  may  desire."  It  Is  contended 
that  by  this  agreement,  plaintiff  waived  his 
oxceptions  to  the  rullnss  on  said  motions. 
Clearly,  he  waived  nothing  as  to  his  motion 
to  strike,  and,  as  to  the  other,  the  cnae  was 
already  transferred,  against  his  objection; 
and.  being  thus  in  equity,  he  consented  thst 
the  order  to  try  on  deposldoos  and  docu- 
mentary evldmce  be  set  aside,  and  that  the 
case  be  tried  on  written  or  oral  evidence^ 
as  either  party  ml^t  desire.  This  was  cer- 
tainly not  Intended  as  a  waivw  of  the  ex- 
ceptions. It  follows,  from  the  conclnslOBs 
announced  that  the  decree  of  the  dlatrlet 
court  most  be  reversed. 


CHASE  V.  OARVBR  COAX,  ft  WN.  CXX  «t  sL 

(Snprema  Court  of  Iowa.  Jan.  27,  N04) 
MacBAKiCB*  LIE5II  — Work  un»br  Sbpabatb  0» 
DBse— Ftlino  c'F  Stateubkt. 
L  Uttdw  Acta  16th  Gen.  Anem.  c.  100. 1  % 
requiring  a  principal  contractor,  for  the  purpose 
of  savinK  bin  mechanic's  lien  as  agaiust  incnm- 
branceni  witfaont  notice  to  file  a  statement  for 
Uen  within  90  days  of  fomfahiaff  the  last  ittm 
of  the  account  where  repairs  are  made  under 
different  orders,  those  under  each  order  being 
entirely  Independent  of  all  others,  not  only  as 
to  character,  but  also  as  to  time  when  ordered, 
a  lien  will  be  secured  oohr  for  those  iteow  which 
are  within  00  days  of  the  filing,  and  for  tboas 
items  prior  thereto  which  are  within  the  same 
order. 

2.  Where,  as  agaiast  the  owner  of  property, 
<me  is  entitled  to  Ilea  for  all  the  items  includes 
In  hia  statement  tor  tleu,  hia  entire  right  to  lien 
as  against  an  Incumbrancer  is  not  defeated  ou 
the  groond  that  the  statement  was  not  Jnst  and 
correct  because  some  <^  the  items  were  fw- 
nished  under  on  order  no  item  of  which  was 
furnished  within  00  daya  of  filing  statement 

Appeal  from  district  court.  Polk  county; 
S.  F.  BaUiett,  Judge. 

Action  in  equity  to  recover  the  amount 
due  on  certain  promissory  notes  made  by  de- 
fendant the  Oarver  Coal  &  Mining  Company, 
and  oUKr  claims,  and  for  the  foreclosure  of 
a  mortgage  executed  to  secure  their  pay- 
ment. The  def^idant  the  Eagle  Iron  W^ork* 
filed  an  answer  and  cross  petition.  In  which 
it  claimed  to  be  entitled  to  a  mechanic's  Uea 
on  the  mortgaged  property,  supe'ior  to  that 
created  by  the  mortgage  of  plalntUC.  There 
was  a, hearing  on  the  merits  between  plain- 
tiff and  the  Eagle  Iron  Worlcs  on  the  ques- 
tion of  priority  of  claims,  which  resulted  in 
a  decree  In  favor  of  the  Iron  works.  The 
plaintiff  appeals. 

Henry  8.  WUeax,  tar  appelant  GaUea- 
dsr  ft  Smttb  and  H.  X  dark,  for  appcMessL 

ROBINSON,  J.  The  mortgage  imder  which 
plaintiff  (doims  was  executed  on  the  8th  day 
of  May,  1880,  to  secure  an  Indebtedness 
wlildi  amounted  to  neaiiy  9&i000,  and  was 
recwded  <m  the  lOtti  day  of  the  asme  nM»tk. 
The  statement  for  a  medianlc'B  lien  In  Ca- 
ver oC  the  iron  woAs  waa  filed  thrsa  daya 
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liter,  and  aUegw  that  the  ngrepmcnt  imder 
wblcta  tlw  labor  and  inat»lnla  for  which  a 
Hen  la  cUimed  were  ftomlshed  was  made 
OD  the  8th  day  of  Joly.  1880.  aad  that  the 
last  of  the  matorlals  and  labor  for  whl<di 
a  recovery  la  soufrht  were  fumlBbed  on  the 
asth  day  of  March,  1890.  When  the  mor^ 
gage  was  taken  the  {dalntUt  had  no  actoal 
knowledge  that  the  Iron  worfca  made  any 
dalin  fbr  a  mechaiUc'a  Uen  on  the  yraptrtj 
Biortxnged.  Tba  labor  and  nataiala  In  que*- 
tkm  were  fnmUhed  to  the  Qarver  Goal  St 
Mlnhiff  Company  In  repairing  Ita  macfalBerj 
■t  Its  mines.  Thrae  was  do  genoal  asree* 
meat  which  contemplated  the  precise  re- 
palra  which  were  actuallj  made,  Ixit  when 
repah^  were  needed  the  coal  company  di- 
rected the  Iron  works  to  make  them,  and 
when  labor  and  material  were  fttmlabed  and 
repairs  made  at  any  siren  time  it  was  not 
known  what  ottm  repalra^  U  any,  woidd  be 
reqolKd.  The  itemm  niaUac  iv  tbe  acoonnt 
at  the  Iron  works  were,  tn  tact,  farafslMd 
at  different  times,  under  separate  orders. 
Some  of  them  were  fumlahed  la  each  month 
commracius  In  Jidy,  1889;  and  eaOing  oo 
the  10th  day  of  Mardi,  1800,  excepting  the 
BMith  of  September.  Some  of  tbe  Itons 
were  qoite  amaU.  Thns*  In  Jidy,  1868^  tbe 
charge  was  for  91. 69  for  labor  and  material 
naed  In  making  a  roller.  Sereral  of  the  Itaui 
charged  on  different  days  were  lees  than 
U  each.  On  one  date  the  charges  anumntcd 
to  f40,  bat  that  was  the  largest  snm  charged 
at  one  time.  The  aoccMBt  Is  a  coatlmNas 
one;  and  amounts  to  9288.  from  which  cred- 
its for  coal  to  tbe  anunnt  of  •UiebS2  are  to 
be  deducted. 

The  iron  works  was  a  principal  contractor, 
within  tho  meaning  of  the  medunle'B  Uen 
law.  and  entitled  to  80  days  from  the  time  of 
fnrniahlng  the  last  Item  of  tbe  accost  with- 
in which  to  file  Lta  statemnt  for  a  lien.  Acts 
16th  Gen.  Assent  a  106^  |  6.  Therefore.  If 
the  repairs  can  be  regarded  aa  having  been 
made  under  a  single  agreement  as  a  part  oif 
the  same  transaction,  tbe  statement  of  tbe 
Iron  woiics  was  filed  Ui  time,  and  Its  Uen  la 
mperlOT  to  that  oC  tbe  plalntUTa  mortme. 
Bvans  T.  TriiTP,  86  Iowa.  S71;  Lamb  v. 
Hannwnnn,  40  Iowa,  43.  It  ia  not  necessary 
that  an  agreement  for  labor  and  material  1m 
expreesed,  but  It  way  be  snfflrient  If  isa* 
pUed.  NeUson  v.  Railway  Co,  51  Iowa,  18B, 
1  N.  W.  434.  It  was  not  neceBBary  that 
each  Item  fnntebed  should  be  specified  or 
contemplated  at  tbe  time  of  the  making  of 
the  agreement,  ^tocfcw^  t.  Carpenter,  27 
towa,  125;)  nw  that  it  be  anderstood  tiiat 
tbe  contractor  shonld  bare  a  mechanic's  Uen 
lor  what  he  torniabce,  (Jones  r.  Swan,  21 
Iowa,  181.)  It  is  said  that  this  case  la,  tn 
Us  contrc^ttg  facts,  like  tbe  one  last  cited. 
In  that  a  Uen  was  soo^t  for  work  done  and 
materials  fomlahed  In  rc^ahing  old  and  tn 
making  new  machinery,  from  time  to  tlmt-. 
as  required  by  tbe  owners.  A  verbal  con- 
tract ouder  wtalch  ttie  contractor  was  to  far> 


nlsb  castbiga  was  made  about  the  time  the 
first  arttdes  were  fomlahed,  bat  the  aoeoont 
extended  from  the  2d  day  of  Daconber,  IStt, 
to  the  23d  day  of  May,  1866.  It  was  held 
that  the  contractor  was  cntltted  to  a  Uen  for 
tbe  entire  account  as  against  a  rasctgage 
made  and  recorded  within  90  daya  from  the- 
time  the  last  item  was  furnished.  Wben  tlie 
contract  was  made  some  of  the  Items  of  the 
account  were  not  contemplated,  but  were 
afterwards  ordered  as  it  was  found  that  they 
were  requhred.  It  wlU  be  obserred,  bower* 
or,  that  In  funUUng  the  labor  and  material' 
thns  ordered  the  contractor  acted  under  tlie 
orl^nal  agreement,  and  the  woric  was  done 
atanoat  dally.  Ia  deciding  that  case  the 
court  said  a  dtfflcrent  rule  woidd  obtain 
"where  tbe  work  Is  doae  under  different  con- 
tracts.  or  such  space  in  terrenes  between  ttie 
different  iteaos  aa  to  raise  a  inesumptloin  that 
the  work  had  eaoe  ceased,  and  tbe  contract 
was  completed.'*  In  that  case  it  snfllclently 
appears  tbat  the  Itenm  widch  constitnted  the 
accomt  were  famished  for  the  improrements 
originally  contemplated,  with  such  Aangea 
aa  were  aftowards  deemed  int^r,  as  a  part 
at  one  transaettoo.  In  this  case,  so  tar  an 
we  are  able  to  dtscorer,  the  rqwlrs  made  un~ 
der  one  order  were  entirely  independent  ot 
all  others,  not  only  as  to  their  character,  but 
also  OS  to  tbe  tlaie  when  orAered.  lliere  waa- 
apparently  no  apedal  relation  between  the 
r^Irs  made  at  different  tlmea.  It  Is  true,, 
after  the  erldmce  had  been  submitted,  and 
while  the  argument  was  being  made,  the 
iron  works  offered  to  recaU  a  witness,  and 
prove  that  at  the  time  the  first  labor  and 
matorlal  were  furnished  it  was  agreed  that 
fbe  inm  works  should  be  employed  to  do 
any  repairs  and  ottm  work  needed  In  Its 
Une^  and  that  it  should  receive  from  tbe 
coal  company  fuel  fin:  its  foundry;  but  Its 
offer  was  refused  by  title  court,  for  the  rea- 
son that  It  deemed  the  evldmce  introduced 
sufficient  on  the  proposltlcm  soi^t  to  be  es- 
taUUahed.  The  testimony  waa  not  Intro- 
duced, and  cannot  be  given  wdgbt  by  us. 
But,  had  It  been  submitted,  it  would  not 
have  changed  material^  tbe  case  made  by 
the  record  before  us.  It  would  only  have- 
tended  to  show  an  agreement  for  future  em- 
l^Uiyment  in  case  there  should  be  occasion  for 
I^  and  fdr  taking  cool  in  payment  It  does 
not  appear  that  any  qwdal  wwfc  was  under 
contemplation  when  the  alleged  agreement 
was  made,  but  it  is  evident  that  each  order 
for  repairs  was,  when  accepted.  In  effect 
a  separate  cmitract.  The  r^lrs  appear  to 
have  been  at  such  a  chanict^  as  might  be 
constantly  needed  In  a  large  mining  busi- 
ness. While  U  is  true  that  they  are  wifhin 
tbe  scope  of  the  mechanic's  lien  law,  yet 
we  think  Qiere  Is  no  ground  for  luddlng  that 
they  were  furnished  under  a  single  contract 
as  a  part  of  one  transactlmi,  wbldi  the  con- 
tractor la  entitled  to  have  secured  by  a  ^i«Ie 
lien  aa  against  the  plalntlfl. 
2.  It  appears  that  the  only  mateials. 
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I'liarged  In  the  account  of  the  iron  works 
which  were  fomished  within  00  days  of  the 
filing  of  the  statement  for  a  lien  were  three 
sets  of  coal  whedls  and  axles  of  the  value 
of  $24.  Other  articles  were  famished  a  short 
time  before,  bat  we  are  nnable  to  determine 
from  the  record  that  they  were  supplied  un- 
der the  same  order.  Payments  hare  been 
made  by  the  coal  company  which  do  not 
appear  to  hare  been  applied  by  the  parties 
to  any  specific  part  of  the  account  There- 
tore,  in  accordance  with  the  well-eetabllshed 
usage  In  such  cases,  we  will  apply  them  on 
the  Items  of  the  account  first  charged.  Ihe 
iron  works  Is  entitled  to  a  Men  paramount 
to  the  mortgage  of  [Aalntlff  for  ^  and  in- 
terest As  to  the  remainder  of  the  claims  of 
tiie  Iron  works,  the  mortgage  Is  senior. 

3.  It  Is  said  that  the  Iron  works  Is  not  en- 
titled to  a  Hen,  for  the  reason  that  the  state- 
ment It  filed  was  not  just  and  correct  That 
it  was  filed  under  an  emmeoiis  themy  as  to 
the  rights  of  the  Iron  works  is  true,  but  It 
(s  not  shown  to  contain  any  Item  for  which 
the  Iron  wtxka  was  not  entitled  to  a  Hen  as 
against  the  fwal  company.  There  was  no  in- 
tentional wrong  In  the  statement,  and  no 
sufficient  reason  for  applying  to  it  the  rule  I 
iinnonnced  In  Stnbbs  t.  Railway  Co.,  65 
Iowa.  613.  22  N.  W.  6S4.  The  decree  of  the 
■district  court  Is  modlfled  and  affirmed. 


MBfHLHOF  et  aL  T.  RAE  et  at 
(Supreme  Covrt  of  Iowa.   Jan.  27, 1804.) 

MiXOBS — DlSAFFlBHANOB  OF  CONTRACT. 

Under  Code,  8  ^38,  declaring  a  minor  lia- 
ble on  contracts  unless  he  disaffirms  tliem  with-  \ 
in  a  reasonable  time  after  majority,  and  restores  ' 
property  receiTed,  and  remaining  onder  his  coa- 
troii  he  may  avoid  personal  liablUty  by  di»- 
-allirming  a  contract  made  by  a  firm  of  which 
he  was  a  member,  withont  duaffirming  the  con- 
tract of  partnership. 

Appeal  from  district  court,  Buena  Vista 
-county;  Lot  Thomas,  Judge. 

The  plaintiffs  are  wholesale  dealers  In  m^ 
chandlse,  and  the  defendants  are  a  partner- 
ship composed  of  Thomas  W.  Rae  and  James 
Marker.  They  are  retail  dealers,  and  this 
■action  was  brought  against  the  defendant 
.partnership,  and  the  individual  members 
thereof,  for  goods  sold  by  the  plaintiffs  to 
the  defendants.  No  defense  to  the  claim  of 
plaintiffs  was  made  by  the  defendant  part- 
n^ship,  nor  by  the  defendant  Thomas  W. 
Rae.  James  Harker  defended  upon  the 
ground  that  he  was  a  minor  at  the  time  the 
goods  were  purchased,  and  that  he  disaffirm- 
ed the  purchase  of  the  goods  from  the  plain- 
tiffs. There  was  a  trial  by  Jury,  and  a  ver- 
-dlct  and  Judgment  for  the  defendant  Harker. 
Plaintiffs  appeal 

Hoiderson,  Hard,  Daniels  A  Klesel,  for  ap- 
pellants, a  A.  ^tai  and  Wm.  Ifilchrlst, 
(or  appellees. 


ROTHBOOK,  J.  1.  The  second  count  of 
the  dtfendant's  answer  Is  in  these  words: 
"I>efendant.  ior  fnrtber  answer,  states  that 
he  has  never  been  married,  and  did  not  at- 
tain the  age  ot  twenty-one  years  until  the 
9th  day  Of  Octobw.  1891;  that  he  has  not 
now,  and  did  not  have  when  he  attained  his 
majority,  within  bis  control,  any  of  the  prop- 
erty described  In  plaintiffs'  petition  and 
amendment,  and  defendant  dlsafflrms  all 
contracts  made  with  the  plaintiffs  during  his 
minority."  The  plaintiffs'  reply  to  the  an- 
swer was  as  follows:  "Plaintiffs  admit  tiw 
allegations  of  defmdant  Harker's  answer, 
but  state  that,  before  the  goods  for  which 
this  suit  Is  brought  were  sold  to  Rae  & 
Harker,  said  defendant  Harker  r^resoited 
that  he  was  then  more  than  twenty-one  years 
of  age,  and  that  before  said  goods  were  sold, 
and  up  to  the  time  this  action  was  b^nn. 
said  Harkw  was  engaged  In  business  as  so 
adult,  and  that  plaintiffs  bad  good  reason  to 
b^eve  him  capable  of  contracting."  It  wilt 
be  observed  that  it  is  admitted  by  the  plead- 
ings that  Harker  was  a  minor  at  the  time  the 
goods  were  purchased,  and  the  only  questlou 
in  controversy  on  the  trial  in  the  district 
;  court  was  whether,  notwithstanding  the  mi- 
nority of  the  defendant  he  was  liable  p«-- 
sonaUy  for  the  goods,  by  reason  of  his  hav- 
ing rq»resraited  that  be  was  mor«  than  21 
years  of  age  before  said  goods  were  sold, 
and  whetiiw  he  was  engaged  in  hnnlncop  as 
an  adult  and  plaintiffs  had  good  reascm  to 
bdleve  be  was  capable  of  contracting.  It  Is 
claimed  In  argument  In  b^ialf  of  appdlants. 
that  the  defendant  ought  not  to  be  allowed  to 
dlsafilrm  the  transaction  with  the  plaintiff 
without  also  disaflOrming  the  partnership  era- 
tract,  as  between  hims^  and  Rae.  The  suf- 
i  ficlency  of  tbe  defendant's  answer  was  not 
attadied,,  1^  demurrer  or  motion  or  other- 
wise, In  the  court  b^w,  and  It  woold  seem 
that  some  such  action  was  required,  to  raise 
the  question  now  presented.  However,  wltii- 
out  determining  that  question,  we  think  the 
objection  is  not  well  taken.  The  contract  of 
partnership  existing  between  the  individual 
members  thereof,  and  the  contract  which  tbe 
law  implies  between  the  members  and  a  cred- 
itor of  the  partnership,  are  quite  distinct. 
We  think  it  Is  v&ry  clear  that  a  minor  may 
well  disaffirm  one  of  these  contracts  without 
disaffirming  the  other.  It  Is  provided  sec- 
tion 2238  of  the  Code  that  "a  minor  is  bouud. 
not  only  by  contracts  toe  necessaries,  but  al- 
so by  his  other  contracts,  unless  he  disaffirms 
them  within  a  reasonable  time  after  he  at- 
tains his  majority,  and  restores  to  tlie  other 
party  all  money  or  property  received  by  him 
by  virtue  of  the  contract,  and  remaining 
within  his  control,  at  any  time  after  his  i>t- 
talniuK  his  majority."  And  section  2239  is 
as  follows:  "No  contract  can  be  thus  disaf- 
firmed In  cases  where,  on  account  of  the  mi- 
nor's own  miar^resentations  as  to  his  ma- 
Jori^,  or  from  his  having  engaged  in  busi- 
ness as  an  adult  ttie  other  party  bad  good 
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reason  to  believe  the  minor  capable  of  con- 
tracting." It  doea  not  appear  Uiat  any  of 
the  partnoahlp  propertr  of  the  partnership 
ranataied  In  the  contrd  of  the  d^endant  af^ 
«r  he  attained  his  majority,  and  the  sappoeed 
equitable  conaideratioaa  urged  In  arsummt 
do  not  appear  of  record.  Besides,  tbt  con- 
tentioii  la.  In  effect  that  a  minor  ma^  not 
disaffirm  one  ccm tract  without  dleafflrming 
another.  The  statute  is  explicit  The  right 
to  dlsafllrm  the  contract  of  personal  llaMll^ 
fs  absahite,  .And  dan  aat  dmend  apsa  aagr 
other  eonldenitlon  than  the  obligation  of 
that  ccmtracc.  Leacox  t.  Grlffla,  76  Iowa» 
S8.  40  N.  W.  loe.  We  hare  examined  the 
case  of  Miller  t.  Slma,  2  HlU.  (S.  a)  479,  dt- 
ed  by  counsel;  and*  whUe  It  may  be  a  proper 
mms  traction  of  the  atatnte  of  South  Carolina, 
it  does  not  appear  to  as  to  be  applicable,  un- 
der onr  lawL 

2.  There  was  a  conflict  In  the  evidence  up- 
on the  qneetlona  In  lasoe,  as  to  whether  the 
defoidant  should  be  h^  UaUe  to  the  plain- 
tiffs by  reason  of  ndwopresentatlons  as  to 
bis  majorltyt  or,  from  his  having  engaged  In 
business  as  an  adult  the  plalntm  had  good 
reason  to  believe  him  capable  of  contracting. 
As  we  read  the  eyideace«  there  was  a  clear 
preponderance  In  &vor  of  the  defendant 
However  that  may  be,  we  are  dearly  of  the 
opinion  that  the  Isnua  of  tact  In  the  case 
were  fairly  preao&tod  to  the  Jury  In  the  In- 
stmctlonB  of  the  court  It  Is  true  that  ex- 
o^rtloDs  were  taken  to  the  refusal  to  give 
certain  Instructions  requested  by  plain  tifla, 
and  to  Instmctlons  given  by  the  court  oa  its 
own  motion.  We  dlscovw  no  error  in  thla 
respect  and  we  think  these  objections  do  not 
demand  special  omaldaratlon.  The  judgment 
ef  the  district  oonrt  to  i^rmed. 

ROBINSON.  took  no  part  In  the  ded- 
flion  of  this  caae> 


MARKS  T.  MARKS. 
(Supreme  Court  of  Mianeflota.  Jan.  19,  1S94.) 

DiTOKCB — GEonSBS— EVIDESCK. 

1.  A  systematic  course  of  ill  treatment, 
consistins  of  cootinaal  scoIdlOR  and  fanlt-find- 
ing,  nriog  nnkiad  langaage,  atudled  contempt 
and  many  other  petty  acts  of  a  malicious  na- 
ture, may,  when  sufficientlT  long  continued, 
and  when  {nwlucins  sufficiently  serious  re- 
salts,  constitute  cruel  and  inhuman  treatment 
and  be  suffident  sronnd  for  the  graotiag  of  a 
divorce. 

2.  The  refusal  to  admit  eTldeuce  of  such 
acts  hdd  error. 

<^Uabns  by  the  Court.) 

Appeal  from  district  court  Hennepin  coun- 
ty;  HIcka,  Judge. 

Action  by  Emma  H.  Marks  against  Jwe- 
miab  Marlts  for  divorce.  The  action  was 
dismissed,  and,  from  an  order  denying  a 
Dew  trial,  plaintiff  appeals.  Reversed. 

Hart  &  Brewer,  for  appellant  Shaw  & 
Ony,  for  respondent 


QANTT,  J.  This  la  an  action  for  di- 
vorce on  the  ground  of  cruel  and  Inhuman 
ti*eatment  The  complaint  alleges  at  great 
lengtti  that  during  the  11  years  of  married 
life  In  which  the  parties  lived  together,  tiie 
defendant  did  ctnatantly  wony,  ann(v, 
and  snbject  her  to  persimal  indtgnl^,  and 
did  daily,  by  a  sjvtematlc  course  of  ill  treat- 
ment, abuse  hw.  use  nnUnd  language  to- 
wards her.  and  find  fault  with  her;  that 
he  was  in  the  habit  of  berating  her  for  hours 
at  a  time,  and  oftra  after  tiiey  retired,  un- 
til the  small  hours  of  the  morning,  thereby 
dej^vliv  ho-  of  steep,  re«t  pence,  and  quiet. 
It  also  states  many  oth»  acta  of-  a  dmllar 
charactw,  but  states  only  one  act  of  violence 
Ml  his  part  and  alleges  that  by  reason  of 
such  111  treatment  hear  health  was  greatly 
Injured,  and  her  nervoua  system  ahattwed. 
On  the  trial  the  plaintiff  called  the  defend- 
ant for  croas-emmlnation,  under  the  stat- 
ute irtdfdi  provides  that  ^ther  party  may 
so  call  the  othor.  On  such  cross-examlnn- 
tion  the  witness  was  aaked  soch  questions 
as:  "After  yon  were  married,  you  Imme- 
diately had  trouUef*  "When  did  yon  have 
your  first  quarrel  with  your  wIfeT"  **DId 
you  at  any  time  have  trouble  with  your 
wife?"  "How  was  It  as  to  trequencyf* 
"Did  you  ever  see  your  wife  in  tears  dur- 
ing that  winter,  from  October  to  March?"— 
and  other  questions  of  the  same  dkaracter. 
To  each  of  these  questions  the  defendant's 
oonnsel  objected,  on  the  ground  that  the 
same  was  Incompetent  and  Inunataiat  and 
the  objections  were  all  sustained  by  the 
court  The  court  stated  that  befm  tho 
plaintiff  would  be  allowed  to  go  into  thesp 
mattos,  she  must  first  prove  some  act  of 
violence,  w  some  (me  act  that  would  of 
Itsdf  prove  cruel  and  Inhuman  treatment. 
Plabatiff'a  counsel  stated  Uiat  he  could  not 
do  tUs,  but  could  prove  all  the  other  aBe- 
gatimis  of  the  comidalnt  and  this  the  court 
refused  to  permit  him  to  do^  tfther  on  such 
cross-examination,  or  by  other  witnesses  sub- 
sequently called.  Theret^on  the  plaintiff 
rested,  and  the  court  dismissed  the  action. 
We  are  of  fhc  opinion  that  the  court  ored 
in  ruling  out  this  evidence.  While  the  court 
should  act  with  great  cauUon  In  granting 
a  divorce  on  evidence  of  this  character, 
whore  no  acts  of  violence  are  proven,  still 
such  evldmce  m^  be  sufflctent  Such  a 
course  of  ill  treatment  long  continued,  where 
tlie  acts  of  the  husband  are  studied  and 
malicious,  and  the  wife  Is  smsltive,  may  be 
cruel  and  Inhuman  treatmott  if  It  has  a 
swlous  effect  <m  her  healtii,  w  causes  her 
great  mental  suffwlng;  but  the  effect  cm 
her  must  be  of  a  serious  Charactw.  The 
evidence  was  competent,  and  should  have 
been  admitted.  Whether  there  was  snfflcient 
of  It,  when  it  was  all  received,  to  oititte 
plaintiff  to  a  divorce.  Is  another  question 
For  these  errors,  the  order  denying  the  mo- 
tlcm  tar  a  new  trial  ahould  be  reversed.  It 
is  so  ordered. 
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STATE  T.  FKAS0E.1 
tSapreme  Oonrt  of  M bnmota.  Jkd.  16,  18M.) 

HOHICTDB — DTI!ta  DbCLARATIOSS — iNBTBrCTtONS— 

Vailurb  or  DBnR(i>A:(T  vo  Tbhtipt. 

1.  Where,  as  In  tbia  casa,  the  death  of  tte 
deceased  is  the  sabject  of  the  charge  ia  the  in- 
dictment, and  the  circumatancea  of  the  death 
are  the  subject  of  the  dying  declarations  which 
were  recdred  aa  evidence  dd  the  trial  of  the 
defendant.  It  was  not  error  far  the  trial  covtt 
to  Instruct  the  jury  "thnt  such  declaration  are 
admitted  only  when  made  under  a  belief,  on  the 
declarant's  part,  of  ImDending  death,  and  be- 
cause, as  it  is  reasoned,  that  one  m  situated 
wUl  speak  the  tmth  as  fall;  as  if  under  oath 
and  on  the  .witness  stand;"  nor  was  It  rever^fale 
error  on  the  part  of  the  trial  court  in  refusing 
ilefendant's  request  to  instruct  the  jury  aa 
follows,  namely:  "You  are  Idatnicted  that  the 
declarations  of  the  deceased  are  not  to  be  re- 
ceived with  the  same  credit  as  though  she  had 
testified  to  the  same  under  oath  upon  examfna* 
tloa."  It  is  the  province  of  the  jury,  and  not 
that  of  the  court,  to  give  the  proper  credit  and 
weight  to  dying  declaratioosi  when  kgaUr  ad- 
mitted as  evidence. 

2.  Where  the  defendant  haa  committed  the 
crime  of  manslan^ter  npoo  a  woman,  whose 
husband  was  an  accomplice  in  the  co  id  miss  ion 
of  Buch  crime,  her  dyiofc  declarations  may  be  ad> 
mltted  in  evidence  against  such  defendant. 

8.  Where,  in  a  criminal  trial,  the  defendant 
ne^ectB  or  refnsea  to  testify  in  bIs  own  behalf, 
a»  provided  by  Gen.  St.  c.  73,  tiL  1,  S  7,  tbe 
trial  court  has  no  right  or  authority  to  allude 
to  or  comment  upon  such  refusal  before  the 
jury,  nor  to  reAsr  to  the  subject  or  instruct 
them  as  to  whether  tbey  ahftU  amiiWar  tnth 
neglect  in  any  manner  whatever. 
(Syllabus  by  the  Court) 

Appeal  fnMB  district  eomU  Bannr  eoutr; 
Kelly,  Judge. 

Tbomaa  J.  Pearce  vm  coaTlcted  of  man- 
slaughter,  and,  a  new  trial  haTlng  been  de- 
nied, he  appeal!.  Afflnned. 

W.  W.  Btrrln  and  Walter  A.  Bbnmafcer,  lor 
nppeUant.  Plene  Bailer,  for  the  Stiite. 

BUCK.  J.  The  defendant  waa  Indicted  by 
^e  gnaA  Jury  of  tbe  oiAiiitr  of  Bamaesr  for 
Oie  crime  of  matulaiitbter  In  ttb  first  degree, 
sad  tbe  indfctment  accased  blm  of  having 
OMnmitted  tbe  oime  as  fidlowa:  That  at 
the  dty  of  iSt  Fanl,  on  tbe  ISth  day  of  De- 
cember, tssa,  be  felonkHu^  need  and  em< 
ployed  upon  the  body  of  one  Hden  Clayton, 
a  woman  tlwn  pregnant  with  child,  a  catba- 
ter,  by  fbrdng  and  tbmsHng  tke  same  Into 
tbe  body  snd  -womb  of  said  Belen  Clayton, 
wltb  Intent  tben  and  thm  bad  and  enter- 
tained by  deftndasit  to  prodnee  a  mlscaiv 
riage  of  said  Htfen  Clayton,  the  use  of  said 
Instmrnent,  and  the  procuring  of  said  ml»- 
carriage,  or  cither  of  them,  not  b^ng  necee* 
sa^  to  preserre  tbe  life  of  said  Hden  Glsy*- 
ton,  or  the  Uf«  of  tiie  child  wltt  which  the 
said  Hden  Clayton  was  tben  and  there  preg* 
Mint,  and  that  ssld  defendant  did  then  and 
tboe  Inflict  upon  tbe  body  of  said  Htfen 
Clayton  mortal  Iwnlsea  and  injnrles.  of  wtdcb 
she  died  Decnnber  22,  18^  Upon  the  trial. 
tb»  defendant  was  found  guilty  of  tbe  crime 
cbarged  In  the  indictment.  Tbe  defmdant 
moved  for  a  new  trial,  and  tbe  asme  iras  do- 

'  Application  for  reargument  denied.    See  67 


nied  by  tbe  trial  eeort;  and  there«v>on  he  ap- 
pealed to  thla  court,  aud.  In  his  notice  of 
appeal,  he  states  that  tbe  appeal  Is  takem 
from  tbe  order  denying  tbe  motion  for  a  now- 
trisl,  and  **from  tbe  jBdgment  of  said  court 
entered  in  said  cause  on  the  1st  day  of  April,. 

The  defndant,  In  his  asatgnmsnts  of  erm*.. 
12  In  number,  alleges  Tarloos  gpennds  upon 
which  he  claims  tbe  trial  court  erred,  and  up- 
oa  which  he  claims  that  ft  new  brial  should 
be  granted.  Moat  of  tbcoe  assignments  of 
error  are  obviously  wUhont  m«rlt;  and,  wMle 
we  have  cartftilly  examined  all  of  than,  we 
shall  not  discnai  them  at  l«igth.  It  Is  claim- 
ed that  there  is  no  correbotattra  erldmce  as 
to  the  comraisston  ^  tbe  oCFane  and  tbe 
IdcotltF  of  tbe  d^lendsnt,  ss  re«abred  by  law. 
Uprai  the  trial,  the  evidence  toided  stnngly 
to  sustain  tbe  charge  la  the  Indietnient^  and 
the  Jury  unist  have  fbond  tbe  cbarge  tree. 
Helen  Clayton  waa  a  married  woman,  amf 
her  taosband,  atvgbm  D.  Ctayton,  wh»  par- 
ticipated dw  eoaamiaslon  of  tbe  alleged  ftf- 
fmse,  waa  a  witness  In  behalf  of  tbe  state, 
and  testified  that  he  was  preesnt  when  the 
crime  was  committed,  and  to  secrtpg  and 
knowing  many  of  tbe  flacts  In  tbe  ease.  That 
bis  own  oondnct,  In  tke  part  be  tofdt.  In  tte- 
wbola  transaction,  wbkb  resulted  In  tbe 
deattt  of  his  wifo,  made  Um  an  accomplice 
In  tbe  crime,  seems  onqawrtlonable,  altboag^ 
be  does  not  appear  to  have  bem  a  wUUiw 
parttdpaut  In  tbe  oommllaimi  at  llie  offuse. 
The  wlfa»  Hdott  dsyton,  says,  in  ha  dying 
decbuutlons^  that  It  was  her  findt  and  flir 
doctor^  meaning,  as  we  understand  It,  tbe 
defendant  BOm  was  pennant  with  child, 
and,  desiring  to  haTo  an  operathm  pertonned 
upon  her,  she  and  bar  boriband  want  to  tbe 
defendant,  who  was  a  pbyriclon,  and  request- 
ed him  to  produce  an  abortion  or  mlacnrrisge 
upon  tbe  wife,  which  the  defendant  under- 
took to  do  fw  a  money  consideration,  but 
tbe  <9eratl(m  resulted  In  ha-  death.  Bat, 
howev9  unwilling  the  husband  might  have 
been  to  have  this  operation  performed  upon 
bis  wife  by  ttie  defendant,  yet,  ylddlng  l» 
the  wish  of  the  wife,  and  eTtdenOy  oven>«- 
Buaded  by  entreaties  and  wiahee,  he  murt 
stand  and  be  tzeatsd  tat  law  as  an  accom- 
pUca  It  Ui  tbe  law  of  thla  Stat*  that  a  "con- 
viction cannot  be  bad  upon  the  testimony  of 
an  accomplice,  mdess  he  Is  oorrotxwatod  by 
gncta  other  evidenee  aa  tmdB  to  connect  the 
defendant  with  the  commlashm  of  the  of- 
fense; and  the  corroboration  Is  not  snllldait 
If  It  merely  shows  the  commission  of  the  of- 
fense or  oircomstancoB  tbereoC"  Qemt  St  Utmc 
c.  7%  I  KM.  Tbe  dying  dedacatkms  of  tbe 
wife,  Helen  Clayton,  were  admitted  la  erl- 
dence  by  the  trial  court,  to  ouroborate  tbe 
evidence  of  her  husband.  Aft  a  first  Impres- 
sion, it  may  seem  to  be  u.  unsound  role  that 
one  who  solicits  the  commlsrion  of  an  of- 
fense, and  willingly  submits  to-Its  being  com- 
mitted upon  her  own  person,  should  not  be 
deemed  an  accomplice  whUo  those  whom. 
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«be  bu  tfaw  tnUdted  ahonld  be  deemed  prin- 
cipal crliuliuila  In  the  tniuactioii.  But  In 
<nse8  of  thii  kind  tbe  pabUc  welftoe  de- 
inand»  the  application  of  this  rate,  and  Its 
exception  from  the  general  nde  aeems  to  be 
Jostllled  by  tbe  wtadom  of  experience,  mie 
wlfe^  tben.  In  tUs  caae,  was  not,  wltbin  tbe 
nles  of  the  lav,  an  acoompltee.  She  ma  Ibe 
Tietim  at  the  crnel  act  which  resulted  Id  her 
'death  magnlded  by  her  emu  dealrea,  and 
mistaken  in  her  belief,  ahe,  by  the  adrloe 
■«t  the  defendant,  snbrnttted  to  Ids  treatment, 
wDBni^,  It  may  be;  bnt  the  desire  of 
one.  and  the  criminal  act  af  the  other,  re- 
anlted  In  tiw  death  of  oae.  and  the  Impclaoa- 
ment  of  tin  «tber.  That  the  urtte  ha  aadi 
-cases  la  not  to  be  deemed  an  aeoon^noe,  we 
-ate  the  follewlas  cases:  State  t.  Owens, 
22  Ulnn.  288;  Dona  t.  Peo^e,  2»  N.  T.  S23; 
Oom.  T.  Wood,  U  Oray,  85. 

The  wife,  then,  not  beta?  an  aooompAoe, 
we  are  t»  consider  tbe  tenth  asBlgnment  of 
error,  viz.  that  the  court  erred  In  reftwiag 
to  iaatmot  tbe  Jury  "that  tbe  declarations 
x>f  tbe  deceased  are  not  to  be  received  with 
tbe  same  credit  na  though  she  had  testified 
1u  the  same  nmler  oath,  tnHm  examination." 
This  reqnmt  anst  be  considered  In  connec- 
tiou  \Tltli  the  instnietlon  actually  Klren  to 
ttie  juiy  ^  tbe  trial  covt.  viz. :  **Sadi  dec- 
laraticHM  arc  ndmftted  only  made  nn- 

iler  a  belief  on  the  dedaraafa  part  of  im- 
Tkendtng  death,  and  beeaww,  as  It  Is  reasoned, 
that  one  so  situated  will  speak  the  truth  as 
fnlly  as  imder  oath  and  on  tbe  witness 
fitand.  •  •  •  Any  declaration  made  by 
Mrs.  Clayton,  and  testlfleil  to  by  Hrs.  Wrede, 
If  the  Jury  belioT-e  the  declarant  stated  the 
tmfh.  tending  to  show  tbat  a  criminal  abor^ 
tlon  had  been  committed  upon  her,  and  that 
the  defendant  committed  It,  sbonld  be  Rlren 
its  Just  weight  by  the  Jury.  And  I  Instmct 
you  further  that.  If  you  believe  tbat  Helm 
Clayton  made  to  Hrs.  Wrede  the  dying 
-«l<»clarntlons  testified  to  by  Mrs.  Wrede,  you 
-sfaovld  consider  them  In  connection  with  all 
tbe  other  proren  fhcts  and  drcnmstances 
-of  tbe  case,  and  gtre  them  the  weight  which, 
ander  the  drcnmstances,  they  deserve.  On 
the  other  hand.  If  yon  find  from  the  evidence 
that  these  declarations,  though  made,  are  not 
true,  or  that  they  are  contradicted  In  ma- 
terial particulars  and  discredited  in  any  way, 
xon  should  then  disregard  them,  but  you 
•cannot  Justly  or  rightfully  reject  this  or  any 
•other  elidible  and  unlmpeached  testimony 
■without  some  reason  for  so  doing."  We  are 
«f  the  opinion  that  this  was  a  fair  and  cor- 
T<ect  statement  of  tbe  law,  taken  altogether. 
Dying  declarations  are  necessarily  admitted 
In  cases  of  homldde,  and  espedally  in  cases 
like  this,  where  manslaughter  Is  the  gra va- 
ra en  of  tbe  crime  alleged.  Huch  evidence 
•may  be  liable  to  result  In  wrong  sometimes. 
4rat  Its  alMfolute  necesrity  is  now  universally 
recognized.  It  may  be  tbat  some  men  do  go 
-4lown  to  death  with  a  He  upon  their  lips, 
.4Lnd  thnc  tlieir  last  utterances  are  full  of 


flilsehood,  but  snch  cases  are  exceptions  to 
the  general  mle,  and  do  not  furntah  a  proper 
ground  for  tbe  rejection  of  dying  deflara- 
tkms  as  evidence,  whai  offcered  wltUn  the 
ordinary  rules  upon  tbe  snbject,  any  more 
than  tt  would  be  proper  to  ex<^e  any  tmtl- 
mony  because  some  witnesses  perjure  them- 
•i^es  wbmi  tevHfying  under  oath.  White 
the  tat  vritera  somettmes  apeak  of  the 
weekneaa  of  erldoice  oC  dying  declarations, 
becanse  of  the  want  of  an  oppwtnnity  fbr 
eRM»«EaiBlBatkm,  tbeir  stUl  lay  down  the 
mle  that  snch  admlssionB  are  fully  satisfied 
If  the  declarant  la  ahown  to  be  conscloas  off 
tin  tact  tbat  he  is  in  a  dying  condition. 
1  TayL  Br.  p.  ■eSR,  quotes  Lord  <%tef  Baron 
Bji*  as  aayinff  "that  andi  deotauntlona  are 
made  la  extremity  wh«i  the  party  Is  at  the 
point  «C  death,  and  when  every  h<^  of  this 
world  la  grate,  wh«  every  motive  to  false- 
hood fa  rtlenoed,  and  the  mind  is  Induced 
by  the  most  powerfal  consMerattonfl  to  speok 
I  the  truth.    A  altaatlon  so  solemn  and  so 
t  awful  Is  oansidered  by  the  law  as  creating 
j  an  obligation  e^aal  to  that  which  Is  Imposed 
j  by  a  positive  oath  tn  a  court  of  Justice. " 
And  Taylor,  ta  his  work  on  Bvldence,  (vol- 
ame  1,  p.  «28,  |  T17,>  lays  down  tbe  role  as 
foHowa:   "The  persons  whose  declarations 
j  are  thns  mdmltted  are  considered  as  standing 
I  la  the  same  afltaatlon  as  If  they  wen  nworn, 
I  the  danger  of  Impending  death  being  equlv- 
I  alent  to  the  sanction  of  an  oath."  Gre^ileftf 
j  on  SMdeoee  (vohmie  1,  i  147)  lays  down  the 
I  rule  aa  fc^ws:  'fHie  persons  whose  declara- 
i  tloM  are  thus  admitted  are  considered  as 
'  standing  in  the  same  sItuatlOD  as  If  they 
]  were  sworn,  the  danger  of  Impending  death 
I  being  e<iulvalent  to  the  sanction  of  an  oath." 
We  have  examined  the  antborltlee  dted  by 
tbe  defendant's  counsel  In  support  of  the 
position  which  he  assumes,  bnt  we  do  not 
fMI  disposed  to  follow  them.  The  court  be- 
low explldtly  stated  to  the  Jury  that  the 
weight  of  the  dying  declarations  as  evidence 
was  for  them  to  determine.     These  dying 
declarattons,  when  introduced  on  the  trial, 
did  not  contain  any  evidence  of  the  crms- 
examlnatlon  of  the  dec^ised,  and  this  fact 
was  patent  to  the  Jury,  and  they  were  at 
llb«^  to  give  snch  declarations  their  due 
consideration.  Whether  they  should  be  giv- 
en the  same  credit  as  would  have  been  given 
to  them  If  she  had  testified  as  a  witness  un- 
der oath  upon  the  stand  was  a  question  for 
the  Jury,  and  not  for  the  court  If  the  In- 
Btmctlon  had  been  given  as  requested,  the 
court,  In  some  degree  at  least,  would  have 
been  assuming  the  province  of  the  Jury,— a 
proceeding  which  should  not  be  permitted, 
but  should  be  strongly   guarded  against 
When  a  court.  In  such  cases,  assumes  to  de- 
tffmlne  for  the  Jury  the  degree  or  amount 
<^  credit  which  should  be  given  to  the  evi- 
dence, it  is  passing  the  danger  line,  and 
treneblng  upon  the  general  and  well-settled 
rules  of  evidence  In  criminal  cases;  in  other 
words,  It  la  substituting  Its  own  views  of  the 

Digitized  by  Google 


654 


NORTHWESTEBN*  BEPORTER,  Voi..  67. 


(Mtnn. 


evidence  as  to  Its  credit  and  weight  in  the 
place  ot  the  jury.  The  irlal  court  was  ciirc- 
fol  that  the  propor  fuuncJation  was  first  laid 
for  the  admission  of  these  dying  declara- 
tions, which  were  evidently  made  imder  a 
full  apprehension,  at  the  time,  of  Impend- 
ing death;  and  that  death  ensued  Is  not 
questioned.  Some  of  her  dying  declarations, 
as  testified  to  by  Mrs.  Wrede,  and  admitted 
as  evidence,  were  as  follows:  "She  spoke 
about  home  and  mother,  and  she  says:  'I 
am  afraid  I  shall  never  see  poor  moLhei 
again.'  Then  she  says:  'You  take  me  homt> 
with  you,  Sophie,  won't  you?'  I  said:  'Yes;' 
as  soon  as  she  was  able  to  travel,  I  would  take 
her  home,  and  she  could  mend  while  she  was 
in  my  house.  Then  she  says:  'I  don't  mean 
It  that  way.  I  mean  death,  for  I  fed  that  1 
am  going  to  die.  He  has  Qnisbed  me.  He 
has  killed  me.  And  you  don't  know  bow  I 
suffer.*  I  says,  'Who?'  She  says,  Dr. 
Pearce.'  Then  she  told  me  she  went  and  ! 
had  an  operation  performed  by  Dr.  Pearce,  i 
which  was  very  painful.  She  said:  'He  en- 
couraged me,  and  promised  no  harm  would 
come  of  it.  Instead,  he  hurt  me  dreadful.* 
She  said:  'He  cut  and  tore  me,  and  I  suffer 
dreadful.  If  he  had  discouraged  me,  I  should 
never  have  done  what  I  did.' "  This  evi- 
dence, together  with  other  evidence  upon 
the  subject  appearing  in  the  record,  brings 
the  case  within  the  rule,  so  frecpiently  stated 
iu  the  l)ooks,  that  dying  declarations  are  ad- 
missible where  the  death  of  the  deceased  is 
the  subject  of  the  charge,  and  the  circum- 
stances of  the  death  the  subject  of  the  dying 
declarations.  In  this  case  the  subject  of  the 
charge  is  the  death  of  Helen  Clayton,  and 
the  circumstances  of  the  death  the  subject 
of  the  dying  de<darationB.  Death  resulted 
from  the  attempt  of  the  defendant  to  pro- 
duce an  abortion  or  miscarriage  on  the  per- 
son of  Helen  Clayton,  and  her  death  was 
the  subject  of  the  inquiry.  It  was  not  sim- 
ply an  Inquiry  or  proceeding  to  punish  the 
defendant  for  producing  an  abortion  upon 
Hel^  Clayton,  but  an  inquiry  as  to  the 
cause  of  her  death.  The  defendant  was  con- 
victed, not  merely  of  abortion,  but  of  caus- 
ing the  death  of  Helen  Clayton,  through  the 
Instrumentalities  used  In  attempting  to  pro- 
duce abortion,  the  commission  of  which  of- 
fense our  statute  denominates  and  punishes 
as  "manalaugbter."  The  gravamen  of  the 
charge  was  manslaughter,  or  the  death  of 
Helen  Clayton.  It  was  her  death  which 
was  a  necessary  Ingredient  of  the  offense 
to  make  the  dying  declarations  admissible. 
The  Indictment  was  t>ased  upon  this  fact, 
and  the  trial  was  had  accordingly.  It  is  a 
fact  worthy  of  being  mentioned  here  that 
it  does  not  ap-pear  that  these  dying  declara- 
tions were  made  by  the  deceased  with  any 
knowledge  or  expectation  that  tbey  would, 
or  even  could,  be  used  in  a  criminal  prosecu- 
tion ngafuat  the  defendant.  Such  being  the 
case,  the  infirmity  that  sometimes  Is  at- 
tributed to  this  kind  of  evidence  because  the 


declarant  might  have  felt  a  resentment,  au«l 
wished  the  defendant  punished,  and  niadi' 
her  dying  declaration  accordingly,  is  warn- 
ing. She  felt  that  her  own  life  was  about 
to  end,  and,  while  nearly  In  the  very  article 
of  death,  she  was  begging  of  her  sister  to 
take  her  home  to  her  motber,  and  she  ex- 
claimed, "I  feel  that  I  am  going  to  die." 
There  was  no  Inducement  for  hex  to  utter  a. 
falsehood.  It  was  the  simple  statement,  to- 
a  loving  and  watchful  sister,  made  by  her 
as  she  was  about  to  go  down  to  an  untimely 
grave;  and,  if  such  testimony  is  not  entitled 
to  be  submitted  to  a  Jury  as  to  its  weight 
and  credit,  In  comparison  with  what  her  tes- 
timony might  have  been  if  a  witness  upon 
the  stand,  then  we  fail  to  understand  what 
constitutes  legitimate  evidence.  It  would 
often  result  in  a  perversion  of  legal  justice 
if  such  evidence  could  not  be  admitted  tn 
such  criminal  proceedings,  espedAlly  as 
crimes  of  tills  character  are  usually  com- 
mitted in  secret 

The  eleventh  assignment  of  error  Is  as  fol- 
lows: That  "the  court  erred  in  refuaing  to- 
Instruct  the  jury:  That  defendant  has  cot 
testified  in  this  case  cannot  be  taken  into 
consideration  by  you  In  determlntaig  the  guilt 
or  Innocence  of  the  defendant,  and  all  refers 
ence  thereto,  and  Inference  therefrom,  uitut 
be  entir^  excluded  from  your  minds,  and 
your  determination  must  be  based  solely  up- 
on the  evidence  introduced  and  the  instruc- 
tions of  the  court* "  We  are  of  the  opinion 
that  no  serlons  question  can  arise  upon  tbe 
refusal  of  the  couft  to  give  this  insfracUon, 
and  that  the  court  was  clearly  right  In  this 
respect;  yet,  in  view  of  the  fact  that  this  Is 
a  criminal  case,  we  will  not  dismiss  the  mat- 
ter  summarily  without  any  further  discussion. 
We  are  not  unmindful  of  the  fact  that  in 
criminal  proceeding  there  should  be  a  cau- 
tious regard  for  the  rights  of  the  defend  int. 
as  well  as  a  careful  consideration  of  the 
rights  of  the  pnblic.  In  cases  Involving  the 
life  or  liberty  of  a  human  being,  there  Is  al- 
ways a  grave  responsibility  necessarily  n  st- 
ing upon  courts,  as  well  as  upon  persons  en- 
gaged In  the  triaL  The  pmitdons  oonse- 
quences  of  the  Illegal  administration  of  the 
criminal  law  are  too  apparent  to  need  much 
discussion.  But  studiously  and  sacredly  s» 
courts  may  seek  to  have  criminal  trials  and 
proceedings  conducted  according  to  the  law. 
they  cannot  defy  the  well-settled  d^nltJfHis 
of  words,  or  nullify  the  well-understood 
grammatical  construction  of  sentences  or  pro- 
visions of  our  statutory  law.  If  we  bend  the 
law  for  one  case  to-day,  we  may  be  called 
upon  to  break  It  for  another  to-morrow,  nrd 
the  obvious  result  will  be  confusion  and  un- 
certainty, perhaps  imperiling  or  destroying 
the  liberty  or  life  of  the  IndlvlduaL 

Now,  what  are  we  called  upon  by  the  di- 
fendant  to  do?  To  wrench  a  statutory  law 
from  its  true  meaning,  to  violate  the  leg^a- 
tlve  will,  and  to  say  that,  when  a  legislative 
enactment  prohibits  a  trial  court  from  allud- 
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Ins  to  w  commenting  iqion  tbe  ne^oct  or 
refusal  of  a  defmdant  to  testify  In  Ua  own 
behalf,  stlU  It  is  the  duty  of  nudi  court  to 
ponunent  up<m  and  aUnde  to  audi  fACt,  and 
to  Instruct  the  Jnry  tliat  thej-  shall  not  con- 
sider certain  acts,  and  moat  exdnde  certain 
inferences  from  their  minds.  If  there  were 
donbtB  In  omr  minds,  we  might  constroe  the 
law  liberally,  but  there  Is  no  room  for  doubt 
Let  US  quote  the  law,  which  Is  as  foUom: 
"On  the  trial  of  all  indlctmoits,  complaints, 
and  other  iiroceedlnss  against  pencms 
charged  with  tbe  cwnmisalon  of  crimes  ae 
offenses,  the  person  so  charged  shall,  at  t<is 
request,  but  not  othowlse,  be  deemed  a  com- 
petent witness;  nor  shall  the  neglect  or  re- 
fosal  to  testify  create  any  presumptton 
against  the  defendant,  nor  shall  such  neglect 
be  alluded  to  or  commented  upon  by  the  pros- 
ecuting  attorney  or  by  the  court"  Bt 
tit  1,  c.  73,  I  7.  Is  not  ttds  law  plain,  clear, 
certain,  definite,  and  eatily  understood?  It 
would  be  a  great  Judicial  feat  toe  the  trial 
court  to  Instruct  a  juzy  in  regard  to  the 
^Etet  of.  this  law  wlOiout  alluding  to  it 
Webster's  definition  of  tbe  word  "allnde" 
Is  "to  reftt  to  something  not  directly  men- 
tioned; to  have  reCorence;  to  hint  at  by  re- 
mote saggesttona."  The  trial  court  Is  there- 
fore fiffbldden  to  hint  at  the  existence  of 
such  a  law,  even  by  a  remote  snggesUon. 
It  has  not  the  right  to  allnde  to  it  or 
eommoit  upon  It  lliere  is  a  well-known 
constltntlMial  goaran^  that  a  defendant 
shall  not  be  compelled  In  any  criminal  case 
to  be  a  witness  against  himself,  but  he  can 
walre  this  privilege  If  he  chooses  so  to  do. 
Tbe  statute  upon  this  subject  was  passed  for 
his  benefit  The  goestiiMa  of  its  wisdom  does 
not  concern  this  court  in  the  present  case. 
It  exists^— the  result,  no  doubt,  of  the  more 
humane  spirit  of  the  ager-ond  Intended  to 
benefit  the  innocent  v&naa  raifortunately 
charged  with  the  oommlssion  of  a  crime. 

Bnt  the  qnestlfm  of  tbe  defendants  testU^- 
Ing  In  his  own  bdulf  Is  left  to  his  own  discre- 
tion. If  a  a&OMB  of  embanassment,  and  the 
fear  of  attradlng  perplexities  and  dangos, 
presNit  dwmselres  to  him,  he  can  remain 
silent  Neither  tbe  court  nor  prosecuting  at- 
torney can  comment  upon  or  allude  to  this 
fact,  but  what  a  jiuy  may  think  or  determine 
from  this  silence  Is  beyond  the  control  of 
courts  Of  attorneys.  They  are  presumed  to 
know  the  Iflw,  and  to  act  truly  iipon  the  erl- 
dence.  Howerer  much  the  neglect  of  tbe 
'  defendant  to  testify  In  his  own  behalf  may 
militate  against  him,  toat  Is  not  the  fault  of 
Uie  law,  but  a  matter  wftbtn  bis  own  controL 
If  he  that  he  Is  Innocent,  and  Is  will- 
ing to  hare  tbe  question  of  tliat  innocence 
tested  by  the  aid  of  hisowntestlmon7,tlierela 
no  legal  barrier  to  his  giAng  upon  the  witness 
stand  and  telling  of  that  Inuocmce.  O^ere 
the  crodal  test  of  innocence  or  guilt  may  be 
wd^ed  and  determined.  If  he  Is  Innocent 
can  he  not  (ffdin&rily  explain  or  deny  the 
charge  or  erldoice  glvm  against  him?  Will 


truth  fsaSa  in  sndi  a  contest  more  than  It 
would  if  the  defendant  is  silent,  In  case  he 
knows  that  he  Is  Innocent?  Silence  may  be 
(»nlnous  of  guilt,  bat  who  can  dispel  the 
probablU^  of  a  dangwous  result  better  than 
the  defoidant  himself  7  Why  should  he  not 
utter  the  truth,  wboi  bis  own  life  or  liberty 
may  be  at  stake,  wh«i  his  own  rcftutetlon  Is 
iuTidTed,  snd  whrai  public  interest  would  be 
bettear  subsored  by  such  uttoiance  tium 
his  silence?  In  <ma  of  the  cases  cited  by  the 
defendant  via.  State  t.  deares,  S9  Me.  29S. 
we  find  this  language  used  by  toe  court: 
"The  embairassment  at  the  pxiaaaett  it  em- 
lurrassed,  is  tbe  result  ot  his  own  isrevlouB 
mlsMmdnct,  not  of  tlie  law.  It  Innocoit,  he 
will  regard  the  privilege  of  testifying  as  a 
boon  Justly  conceded.  If  guilty.  It  Is  <q;>ttonat 
with  the  accused  to  testis  at  not,  and  he  can- 
not complain  of  the  electUm  he  may  make. 
If  he  does  not  avail  himself  of  the  privilege 
of  oontnullctUm.  or  explanatioo.  It  is  his  tsult 
if  1^  his  own  misconduct  or  crime  he  has 
placed  himself  In  such  a  sltnatlmi  that 
he  prefers  any  infer^ices  which  may  be 
drawn  from  his  refusal  to  testify  to  those 
which  mast  be  drawn  from  his  testimony. 
If  truly  deUvered."  This  decdslon  IB  certain- 
ly In  direct  conflict  with  the  contention 
of  the  dtfokdant  Nw  has  tbe  defendant 
dted  any  caae  that  Is  predsely  to  point. 
We  have  carefully  examined  the  statutes 
of  the  differnit  stotes  where  decisions  have 
been  made  upon  this  question,  but  toey 
are  dlfferrat  ttom  the  law  of  this  atete.' 
Hie  only  state  which  has  a  law  In  some 
respects  resembling  our  own  which  we  have 
been  able  to  find  Is  that  ot  Illinois,  and 
as  the  defendant  claims  that  it  Is  Iden- 
tical with  our  own,  and  as  he  places  great 
stress  upon  tbe  case  of  Faireil  v.  People^ 
24  N.  E.  42S,  Where  the  stotote  of  that  state 
Is  oonstroed  tba  court  of  Illinois,  we  quote 
the  law  Itsdf,  which  is  as  ftillows:  "A  de- 
fendant In  a  criminal  esse  m  proceeding 
atiall  at  his  own  request  be  deemed  a  eom- 
petmt  witoess,  and  his  neglect  to  testis 
shall  not  create  any  prasumpUon  against 
him,  nor  aball  the  coivt  pnrmlt  any  refo^ 
ence  m  ccmunent  to  be  made  to  or  upon 
wfub  neglect"  In  the  case  above  dted,  tbe 
syllabus  is  as  follows:  "When  defendant 
does  not  testify.  It  is  revendUe  cnor  to  re- 
fuse to  Instruct  the  Jury  Qiat  no  presomption 
of  guilt  should  be  indulged  against  him  on 
that  account,"— dtiiv  above  statute.  There 
woe  two  defendante  In  ttiat  case,  viz. 
Farrell  and  Norton,  and  Norton  testified  up- 
oa  tbe  trial  In  his  own  behalf,  but  Farrell 
did  not  The  trial  court  Instructed  the  Jury^ 
as  to  the  we^ht  to  be  given  to  Norton's  tes- 
timony, 1^  which  the  attentl<m  of  the  Jury 
was  directed  to  the  statute  making  defendants 
to  fslmlnal  trials  conqietent  to  testify  In  their 
own  behalf,  and  tola  seems  to  have  been 
the  reastm  given  by  the  supreme  court  of 
nUnds  for  Its  decision  above  quoted,  as  no 
other  reason  is  given.  But  toe  language  of 
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the  law  of  ISiwdB  Is  materially^  dUBereat 
inm  tbe  law  of  tUs  state  upon  the  qneatkm 
a  defendant's  teatifytaig  in  fala  own  be- 
half on  a  criminal  trial.  There  the  oonrt 
-«aaiiot  permit  any  reference  or  comment  to 
iM  made  to  ot  upon  the  sabjeet  of  such  ne^ 
lect  TUa  grants  to  the  court  the  power  to 
atop  any  attorney  In  the  case  from  crltlcie- 
Ing  or  oommenttaig  upon  anCh  neglect.  The 
<ourt  ttseSf  bnotforMddentoreftttoor  com- 
■ment  upon  the  aabject,  bat  It  has  the  power 
to  prevent  others  from  df^ns  so.  Our  law 
vpon  the  subject  goes  mnob  fttrtber,  and 
problbUa  not  only  tbe  prosecuting  attorney, 
but  forbids  even  the  trlitl  court,  from  al- 
luding to  or  comaenthig  upon  tbe  neglect 
«r  refusal  of  the  defendant  to  testl^.  The 
•distinction  between  the  two  laws  Is  very 
apparent  The  statute  law  of  the  state  «f 
■New  YoA  upon  this  auestton  Is  as  IMlows: 
"The  neglect  or  refusal  «r  any  sncb  person 
to  testify  Shan  not  create  nay  gwOTuptlett 
Against  tahn."  Yst  tfa*  court  sC  a^eaSs  of 
■that  state.  In  Rnloff  v.  People,  48  M.  T.  218, 
=state  the  law  upon  the  anl^eet  us  nnows: 
'^'Natther  the  prosecutlag  sfflotr  nor  the  judge 
has  the  right  to  allude  to  the  tact  that  a 
person  has  not  nvailed  hlmneftf  of  tUs  atat- 
«te,  and  It  would  be  the  doty  of  the  oourt 
Vron^tly  to  Intemipt  a  prosecuting  ooonsel 
who  should  so  far  farget  hlmadf  and  the  do- 
tics  of  his  office  aa  to  make  nsa  of  the  Hurt 
ta  any  way  to  the  praJudlee  of  &  person  on 
trUL  An  aUnalsn  by  the  judge  to  the  fact, 
unexplained,  cannot  bat  be  pn^ndldal  to  a 
PiBiaon  on  trial,  and  a  prorlaloB  Intooded  tor 
his  benefit  will  proTO  a  inp  and  a  snare. 
It  la  an  Intimation  to  the  Jury  of  the  effect 
•upon  his  mind  of  the  omission  of  the  ac- 
■cnsed  to  explain,  by  bis  own  oaO,  suqilcbnis 
and  doubtful  facts  and  dnamstancea,  as 
affecting  the  question  of  gaUt  or  Innocence.** 
It  la  ereu  doubtful,  tf  the  Instruction  re- 
quested had  been  given,  whether  tt  would 
mot  hare  been  more  Injurious  than  bene- 
ficial to  the  defendant,  ft«  the  minds  of  the 
Jury  would  have  been  drawn  directly  to  the 
defendant's  right  to  testI4^  In  his  own  be- 
half, but  that  he  had  neglected  so  to  do, 
notwitfaetandlng  hla  right  and  competency  to 
take  the  wltneaa  stand  In  his  own  behalf. 
There  waa  no  error  on  the  part  of  the  trial 
^wurt  hi  refusing  the  Instruction  requested. 
No  errors  appearing  In  the  record,  the  or- 
4ler  denying  the  motion  for  a  new  trial,  and 
4he  jndgmaxt  a.ppoaled  tram,  are  afflrmed. 


DBLA.WABB  FARMERS'  MUT.  FIRK  INS. 
CO.,  OF  GRANT.  TRA^'EKSE.  AND  STE- 
VBN8  COUNUSS,  t.  WAGNER, 
^gi^reme  Court  of  MinneKita.    Jan.  18,  18M.) 
Mcnr&i.  laauHAitOB  ConpAKTiRs—PowBRfr— Ultra 

VlRH  COKTBACTB. 

A  mutual  iniiiraaoe  com  pa  ay  organised 
under  sections  338-347.  c.  34,  Geo.  Sl  1S78, 
and  the  Tarioua  amendmeata  thereto,  has  no 
tfowcr  or  authority  to  Insnra  th*  standing  or 


growtufr  grain  of  tme  of  Its  members  a^lnst 
loM  by  hail,  and  sndi  insnrauee  is  ultra  Tires. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Stevens  county; 
Brown,  Judge. 

Action  1^  the  Ddawure  Farmers*  Mutnil 
fiire  Insurance  OouHrany,  of  Grant,  TraTa*se, 
and  Stevens  Oowtles,  agalnBt  William  Wag- 
ner, to  euCoroe  payment  of  the  premiums 
agreed  to  be  paid  by  deftndant  for  Insurance 
against  loss  to  standing  emu,  caused  by  hall. 
Time  wo  jndgmflDt  for  dtfendant,  and 
glatatlff  appedB.  Afflnned. 

J.  W.  SeynoldB.  for  appdlaut  8.  A.  Fla- 
herty, for  respondent 

CANTY,  J.  SecUon  838,  c.  34,  Gen.  St 
1878,  as  ammded  at  rarious  times  since  Its 
passage,  proTides  that  not  less  than  2B  per- 
sons  retidlng  In  adjoining  towns,  and  owning, 
collectiT^,  property  of  not  less  than  $35,000 
In  value,  may  tatm  UuniselTes  Into  a  cwpo- 
ration  toe  the  purposes  of  mutual  Insnranoe 
against  Ion  or  damage  by  fire,  hall.  light- 
ning, or  stwnis.  Section  347  provldea:  "Nor 
shall  they  Insure  any  property  other  than  de- 
tached dwellings  and  thrir  contents,  and  farm 
btUIdlAgs  and  their  contents,  and  live  sto(&. 
And  hay  and  grain  In  the  bin  or  stack."  Tbe 
plaintiff  corpMHtlon  was  organized  under  this 
statute,  and  the  defendant  became  a  membtr 
thereof.  The  amended  articles  of  Incorponi- 
tlon  specify  the  hazards  to  be  Insured  against, 
and  the  kinds  of  pri:^aty  to  be  Insured,  as 
specified  In  the  statute.  Neither  the  statute 
nor  the  arUcIee  authorize  the  Insurance  of 
standing  or  growing  grain,  and  the  statute, 
by  its  terms,  expressly  forbids  It.  Notwith- 
standing this,  the  plaintiff  organized  what  h 
called  the  "Hall  Department"  of  Its  budness, 
and  went  Into  the  business  of  Insuring  stand- 
ing grain  against  loss  by  hall.  It  attempt- 
ed so  to  insure  the  defendant's  standing 
grain,  and  issued  him  a  policy  purporting  to 
do  80.  This  Is  a  suit  brought  by  It  to  enforce 
payment  of  the  premiums  or  assessments 
which  he  agreed  to  pay  for  such  insurance. 
The  defendant  defended  on  the  ground  that 
such  Insurance  was  ultra  Tires,  and  beyond 
the  powra'S  of  the  corporation,  and  the  coart 
below  so  held,  and  ordered  judgmrait  on  that 
ground  for  the  defendant.  We  are  of  the 
opinion  that  such  attempted  Insurance  was 
clearly  ultra  vires,  and  that  the  Judgment  for 
the  defendant  should  be  afDrmed.  So  order- 
ed. 


DIQLAWARB  FASMERS*  iXVT.  VIRB  INS. 

CO.,  OF  GRANT.  TRAVBR8E.  AND  8TB- 
TISNfi  OOUNTIBS,  T.  KNUPPBL. 
(Supreme  Court  of  hOnneaeta.    Jan.  18,  UM.) 

Appeal  from  district  court,  Sterens  conaty; 
Brown,  Judge. 

Action  by  the  Detaware  Famora'  Itatsal 
Fire  loauraoce  Coiapuy,  of  Grant,  TraTOSe. 
and  Sterena  Counties.  ai^nstHavyKnrapri,  to 
enforce  payment  ti  the  premluma  agreed  tt  bs 
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paid  defendant  for  buanace  against  loss  to 
standing  corn,  caused  by  bail.  There  was  Judg- 
ment for  denodant^  and  plaintiff  apiwals.  Af- 

'firmed. 

J.  W:  ReTnolds,  tor  appelant.  B.  A.  Flaber^ 
tr,  for  reepondoLt 

OANTT,  X    The  same  queBtlon  considered  In 

this  case  as  In  Same  PlaintifF  t.  'Wagner,  67  N. 
W.  656,  (decided  at  this  term,)  and  the  opinion 
in  that  ease  followed.    Judgment  affirmed. 


BJORK  T.  BBAN,  ShetUT,  et  *1. 
iSnpreme  Oourt  of  SUnnesota.    Jan.  18,  1894.) 
8al>  bt  Bulbs —RionTS  or  InNOCSRT  PtntcBAs- 

BR~E8TOPPBl. 

L  An  innocent  purchaser  in  good  faith  of 
peramial  jwopertr  from  a  mere  bailee  gets  no 
title  to  the  same  by  virtoe  of  sections  1d-17,  c. 
89,  Oen.  St  1878,  merely  because  snch  bailee 
was  the  former  vendee  in  a  conditioaal  contract 
«f  sale  which  provided  that  the  title  shonld  not 
pass  to  him  nntit  It  was  paid  for;  and  he  re- 
mained In  possession  after  snch  contract  was 
rearinded  and  terminated  br  mutual  agreement 
between  him  and  the  vendOT,  eren  though  such 
'Contract,  or  a  memorandum  thereof,  Iiad  never 
been  filed  of  record,  as  provided  by  such  statnte. 

2.  Neither  does  sndi  innocent  porcbaser  in 
<ood  faith  get,  by  virtue  of  such  slatnte,  any 
title  to  property  purchased  by  him  from  a  mere 
bailee  having  a  mere  <9ti<Hi  to  purcliase  the 
•ame,  but  which  be  never  exercised  before  he 
«o  attempted  to  sell  the  property. 

3.  Where  A  levied  an  attachment  pn  per- 
sonal property,  and  sold  the  same  on  execution 
as  the  property  «f  B.,  C,  who  claims  to  have 
pnrchaeed  the  property  from  B.  before  the  time 
«f  such  levy  and  sal&^cannot  insist  that  A.  is 
estopped  to  deny  that  B.  had  title  at  the  time  of 
•ach  levy  and  sale. 

4.  A  would  not  be  estopped,  as  against  O., 
in  SDch  a  case,  to  denr  the  title  of  B.,  even 
though  the  action  in  which  said  levy  and  sale 
were  made  was  brought  and  judgment  rendered 
against  B.  therein  for  the  purchase  ^oe  of  sooh 
property. 

(iiyllabas  by  the  Court) 

Appeal  from  dlMrlct  court,  Ramsey  coanty; 
Kerr,  Judge. 

Tnyrer  by  Olat  O.  Bjork  againat  BML  8. 
Bean,  ifterttf  of  Ramsey  eonnty,  and  otho*, 
for  property  alleged  to  beltmg  to  plaintiff, 
whftcb  was  aold  by  Bean  on  execution  under 
ft  jndsmcnt  in  favor  of  the  other  defendants 
againat  mm  John  Bjork.  Thwe'  was  lodg- 
ment for  plaintiff,  and,  from  an  order  d«iy- 
Ing  a  sffw  trial,  defiandants  appeaL  B*- 
Tcraod. 

BCaraon  ft  Maraon  and  Brooks  ft  Hendrix, 
toe  appeDants.  Frank  Ford,  for  respondent 

OANTT*  3.  John  Bjork,  the  brother  of  the 
pWttttff,  took  from  the  defendants  Halrer- 
Bon.  Ricliards  ft  Oo.  a  contract  to  do  cer- 
tain grading  im  tiie  right  of  way  «f  a  rail- 
road, and  to  do  other  work.  This  contract 
vaa  In  writing.  Halverson,  Blcbarcki  ft  Co. 
also  fnmtilied  bltn  a  certain  "grading  oat* 
fit."  -with  which  to  do  this  work,  but  the  con- 
tract as  to  this  ontftt  was  not  in  writing.  It 
Is  dalmed  by  idalntlff  that  It  was  an  abse- 
faitft  BBto  of  the  grAdlng  outfit,  to  be  paid 
for  by  tlia  giadtag;  and  by  tbe  defendants, 
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that  It  was  a  mere  loaning  or  hiring  of 
the  property  to  John  Bjork,  with  an  option 
or  privilege  to  him  to  purchase  the  property 
if  he  made  suffldent  out  of  the  grading  to 
enable  him  to  pay  for  it  The  evidence 
would  have  suetalned  a  finding  by  the  Jury 
that  the  contract  was  elthw  one  of  these,  or 
that  It  was  a  conditional  sale  to  him,  and 
that  tbe  title  did  not  pass  nntll  the  outfit 
was  paid  for.  Halverson,  Richards  ft  Co.  aft- 
erwards commenced  an  action  against  John 
Bjork,  and  procured  the  defendant  Bean,  as 
sheriff  of  Ramsey  connty,  to  levy  a  writ  of 
attachment  issued  therein  on  a  part  of  this 
grading  outfit,  consisting  of  horses,  mules, 
harness,  wagons,  scrapers,  eta  Judgment 
was  afterwarda  rendered  in  that  action 
against  John  BjoA,  and  this  property  sold 
on  execution  Issued  thereon.  This  ta  an  ac- 
tion of  trover,  brought  by  tbe  plaintiff,  claim- 
ing that  he  bought  this  property  of  John 
Bjork  before  the  lev^  of  the  writ  of  attach- 
ment on  It,  (M*  the  commencement  of  that 
action.  There  was  evidence  tending  to 
prove  that,  aftw  tbe  grading  contract  was 
performed,  John  Bjork  was  not  able  to 
pay  tot  the  ovtflt,  and  agreed  with  Halverj 
son,  BIdiards  ft  to  retom  tbe  property 
to  them,  which  he  failed  to  do,  and  that 
they  paid  him  $200  to  pay  the  frdght  In  ship- 
ping the  prop^ty  back  to  tbem.  At  tiie 
close  of  the  evidence  the  court  dialed  tbs 
Jury,  amoDg  otber  things,  as  fORovs:  **Bnt 
the  defmdants  daim  that  the  letter  1n- 
trodneed  In  evidence,  as  also  oonveisations 
which  hki  with  Icha  Bjork,  tend  to 

show,  and  are  sufficient  to  establish  the  text, 
that  John  Bjork  elected  not  to  take  tbe  ptrop- 
ertj  as  bis  own.  YoQ  will  have  tbe  letter 
with  yon  in  the  joy  room,  and  can  r^ad  it, 
and  also  tala  into.  comUdaatlcm  all  tti*  rest 
of  the  testimony  in  respect  to  that  poiht 
Be  that  as  It  may,  with  respect  to  tbe  testi- 
mony on  that  point  I  durge  yon,  at  a  gen- 
cnU  rule  of  law,  Ibat  where  the  owner  of 
proporly  gives  the  batSn  and  absolute  posses- 
eton  of  It  to  anothra*.  Invests  that  other  wltb 
all  tbe  slgiiB  and  tokens  cX  ownership,  nndsr 
dreumstiincea  and  In  sndi  a  laannw  as 
would  justify  an  Innocent  third  party  in  be- 
lieving that  that  person  so  in  possession  was 
the  owner  of  the  inropwty,  and  tbe  param 
00  bellerlng,  In  good  faitb  and  tat  a  valuable 
consideration  purchases  the  pnpeetr  from 
the  person  so  in  possesion,  bis  title  la  good 
as  against  all  the  world,"  Tbe  defendants 
excepted  to  the  last  iwrt  of  this  pwtlon  of 
the  cbaige  cemnMSidng  wtth  "be  that  as  it 
may,"  etc.  We  think  the  exception  Is  wdl 
taken.  If  John  Bjork  had  held  the  prop- 
arty  under  a  contract  ot  conditional  sale,  the 
title  ronalnlng  In  Halversfni,  Richards  ft 
Oo.,  and  this  contract  vras  by  nmtnal  agre» 
ment  resdnded,  and  all  his  rli^ts  nnder  It 
terminated,  so  that  he  became  a  mere  bai- 
lee; or  If  he  held  the  property  as  a  bailee, 
wlUi  merely  an  option  to  purchase  wbetbor 
that  option  was  waived  or  not,— in  any  of 
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these  eum,  audi  possession  and  appearance 
of  ownenhip  aa  he  may  still  have  bad  would 
not  enable  bim  to  give  title  to  an  Innocent 
pnrcbaMT.  It  la  true  titut  aecttons  15-17, 
c  89,  Qm.  St  1878,  prorlde  tbat  tJie  Intw- 
est  of  tbe  Tendor  In  any  contract  of  eale  con- 
ditioned that  the  title  ehaU  remain  in  the 
Yea6or  nntll  the  irarchaaa  price  la  paid  Is 
TOld  aa  against  Innocent  pnrchaaera  In  good 
fAlth,  nnleaa  aoch  contract,  or  a  memorandom 
thereof,  If  oral,  la  filed  of  record.  But,  If 
there  la  no  Tendee*8  Intereat  to  paas  to  sndi 
a  pnrchaser,  no  aoch  intereat  wlU,  nndsx  this 
atatute,  be  created  hy  the  attempt  of  the 
vendee  to  sdl  the  property  to  an  Innocent 
stranger  for  valiie;  and,  nnleaa  anch  a  Ten- 
dee'a  Interest  paaaes.  snch  Innocmt  atrang«> 
will  not  be  In  a  position  to  Inroke  the  aid 
of  this  atatato  so  as  to  cut  (tf  the  TOidor's 
Interest  The  principle  here  dedded  la  con- 
fined  to  the  facts  In  this  cbm.  No  opinion 
la  expressed  as  to  a  caae  where  it  may  be 
d^med  tile  vendee's  Interest  la  terminated 
by  fnfeltnre,  he  stlU  remaining  In  posses- 
sion. It  la  claimed  by  respondents  that  the 
error  In  tibe  cliarge  la  Immaterial,  and  with- 
out prejudice,  tax  the  following  reasons: 
First  That  Halverson,  Richards  &  Oa  levied 
on  this  property  and  sold  It  on  execatlon  as 
the  property  of  John  BJ«k;  thmton  they 
are  estopped  from  denying  Hiat  the  prop- 
erty was  UsL  It  la  anffldoit  anaww  to  this 
to  say  that  It  was  not  thai  bis,  according  to 
the  poaitlm  of  reqKmdent  himself.  Second. 
That  said  actkm  brought  1^  HalTwam,  Blch- 
nrds  ft  Go.  against  John  Bjo^  and  the  judg- 
ment  recovered  therein,  was  for  the  pur- 
chase price  of  this  vNpertft  (ct  which  it 
can  hardly  be  said  tbat  thorn  was  any  evi- 
dence,) and  ttiat,  tben£<mr  they  are  estonwd 
from  denying  that  they  sold  the  property  to 
blm.  What  would  be  the  effect  of  theae  acta 
as  against  Jidm  BJoik  itiTmipif  tt  la  not  nec- 
eaaary  here  to  decide.  PlalntUTa  only  dalm 
to  the  proper^  ts  that  he  pnrchaaed  the 
pn^erty  of  Jtdin  Bj<A  before  any  of  Iheae 
things  were  don&  Tliey  wonld  In  no  man- 
ner affect  hla  rights,  or  prejudice  bim.  While 
fiheae  acta  of  Halveraon,  Rlciharda  ft  Oo.  may 
be  competent  evidence  tending  to  prove  as 
a  arat  of  admlaalon  by  conduct  that  a  sale 
of  ttie  outfit  had  been  made  1^  them  to 
John  Bjork,  they  constitute  no  eat^pel  In 
favmr  of  ^alntlfl.   Order  remsed. 


WASmNGTON  UFB  ma  00.  T.  BCUU 
BHALIj  et  aL 

(Snpreme  Court  of  MlDnesota.  Jan.  18,  1894.) 

UORTQAOBB  —  COITVBTAXCB  OP  MoBTGAOKP  PBEM- 
ItEfl  —  AMOlfPTION  BT  GlLlIITEB  07  MORTQAOB 

Debt  —  Forboumitrs  —  Eftbct  oh  Oeaktsb's 
Liability — Dbbda-— Coksidbratioh. 

1.  Where  the  grantee  of  mortgaged  pretn- 
ises,  aa  a  coDiideratioa  for  the  conTcyance  to 
him,  aaiumes  and  agrees  to  pay  the  mortgage 
fadebtedness,  his  obligation  is  collateral  to  the 
mortgage  and  obligation  of  the  mortgagee,  and 


is  not  merged  In  a  foredosare  of  the  mortgage 
hy  action  to  which  he  is  made  a  party,  bet  in 
wliich  no  attempt  is  made  to  proceed  against 
him  on  his  said  personal  liability. 

2.  A  deed  purporting  to  convey  real  prop- 
erty, even  when  withoat  covenants  of  warranty, 
at  least  when  no  mistaice  or  imposition  appears 
in  the  tranaaction,  ia  sufficient  conaideradon  for 
a  promise  by  the  grantee  to  pay  a  consideration 
therefor,  even  though  there  was  no  title  in  the 
grantor. 
(Syllabns  by  the  Court) 

Appeal  from  district  court,  Bamsey  coun- 
ty; Bgan,  Judge. 

Actltm  by  the  Washington  Ufe  Insurance 
Company  against  William  B.  Maishnll  and 
anothv  to  recover  a  balance  alleged  to  be 
due  and  unpaid  on  a  crataln  bond  and  mort- 
gage, payment  of  which  defendants  as- 
somed.  Prom  an  order  ovemiling  a  d^nr- 
rer  to  the  complaint,  defendants  appeal.  Af- 
firmed. 

J.  M.  Oilman,  Robertson  Howard,  H.  & 
Cole,  and  Stevens,  O'Brien  &  Glenn,  tor  ap- 
pellanta.  W«isell  ft  TUfany,  for  respond- 
ent 

OANTT,  J.  This  Is  an  appeal  from  an 
order  overruling  a  demurror  to  the  complaint 
on  the  ground  that  it  does  not  state  facts 
Boffldent  to  oonstitnte  a  cause  of  action. 
The  complaint  alleges  that  one  Frost  con- 
veyed to  this  plaintifT,  by  mortgage,  certain 
real  estate  In  New  York  dty,  to  secure  his 
bond  to  plaintiff  In  the  sum  of  916,000;  that 
thereafter  Frost,  by  bis  deed  In  writing, 
conveyed  said  mortgaged  premises  to  the 
defendant  Oilman,  who,  as  a  part  of  the  con- 
sideration, therefor,  in  and  by  said  deed  as- 
sumed and  agreed  to  pay  said  mortgage; 
tbat  thoeafter  Oilman,  by  his  deed,  con- 
veyed the  premises  to  the  defendant  Mar- 
shall, who,  as  a  part  of  the  consideration 
therefor.  In  and  by  said  deed  assumed  and 
agreed  to  pay  said  mortgage;  that  there- 
aftcr  this  plaintiff  commenced  an  action  In 
the  Bu^me  court  in  the  state  of  New  York 
to  f wedose  said  mortgage,  and  snch  pro- 
ceedings were  thereupon  had  that  thereafter, 
cm  the  20th  of  June,  1880,  the  Judgment  at 
that  court  "was  duly  given  against  the  de- 
fendants hordn,  and  the  hereinbefore  de- 
scribed premises  ordered  B<dd;"  that  under 
said  Judgment  the  premises  were  sold  for 
914,000,  and  "out  of  the  proceeds  of  said 
sale  the  sum  of  $13,210.06  was  paid  to  the 
plaintiff  on  accoimt  of  the  principal  and  in- 
terest due  on  said  mortgage  and  bond,"  and 
a  report  of  the  sale,  showing  a  deficiency 
amounting  to  $2,674.43,  was  made  to  said 
court  and  by  it  duly  approved  and  affirmed. 

1.  The  complaint  does  not  allege  that  any 
amount  was  adjudged  by  said  Judgmest 
to  be  due,  or  that  any  Judgment  was  given 
for  any  deHclency,  except  as  above  stattnl. 
The  def^dants  claim  that  this  deprives  the 
plaintiff  of  the  right  to  proceed  In  a  subse- 
quent action  to  recover  the  deficiency  from 
them.   We  are  of  the  <^nl«i  that  tt  does 
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not  It  iB  not  necessaiT  here  to  pass  on 
what  the  effect  of  such  a  Judgment  would 
be  on  the  personal  liability  of  the  mort- 
gagor when  proceeded  against  In  a  subse- 
quent snlt,  or  what  effect  the  statute  of  New 
Tork  would  hare  on  that  question,  or 
whether  we  should  take  judicial  notice  of 
those  statutes.  The  obligation  of  these  de- 
fendants Is  collateral  to  the  original  mort- 
gage Indebtedness;  and  the  mortgagee  need 
not  acc^t  the  security  of  that  liability,  or 
sue  upon  the  same,  until  be  sees  fit  to  do  so. 
It  Is  not  merged  In  such  a  Judgment  of  fore- 
closure. 

2.  The  other  point  raised  the  defend- 
ants Is  that,  as  the  complaint  does  not  al- 
lege that  Frost  was  the  owner  of  the  mort- 
gaged premises.  It  does  not  appear  that  any- 
thing was  couT^ed  to  the  defendants  by 
the  deeds  to  them,  and  that,  therefore,  there 
Is  no  conslderEtion  for  the  corenants  on 
ibelr  part  In  those  deeds  to  pay  the  mort- 
gage Indebtedness.  This  omission  In  the 
complaint  is  not  to  be  commended;  but  a 
deed,  eTon  when  without  covenants  of  war- 
ranty, at  least  when  no  mistake  or  tmposl- 
tton  appears.  Is  sufficient  consideration  for  a 
promise  by  the  grantee  to  pay  a  considera- 
tion tba*efor,  eren  though  there  may  be  no 
title  In  the  grantor.  We  think  the  order 
appealed  from  should  be  affirmed.  So  or- 
dered. 


McRAB  «t  al.  t.  KBNMBDT  et  al. 
(Sopreme  Ooort  of  Minnesota.  Jan.  19,  18M.) 

HOKTOAara— COHTSTASOB  or  MORTGAOKD  PRBH- 

nsa  —  AssDMFnoir  bt  Obaktbb  or  Hobtqaos 
Usn-FoitioLOBims— EmoT  ox  Hobtoaobb*s 

LlABU-ITT. 

The  case  of  Insurance  Oo.  t.  Marshall, 
(filed  herewith,)  67  N.  W.  65S,  followed  on  the 
point  that  the  obligation  of  a  purchaser  of 
mtHTtgaged  premises,  who  in  hU  deed  asanmefl 
and  agrees  to  pay  the  mortgage  as  a  part  of  the 
coDsideration  of  purchase,  is  collateral  to  the 
obligation  of  the  mortgagor  od  the  orlgloal 
mortgage  indebtedness,  and  it  is  not  merged  in 
a  JudgmeDt  of  foreclosure  of  the  mortgage  to 
wmch  such  purchaser  Is  made  a  party,  but  in 
which  no  attempt  Is  made  to  enforce  his  per- 
sonal liability. 
(Syllabus  by  the  Court) 

Appeal  flrom  district  conrt,  8t  Lonls  coun- 
ty; Lewis,  Judge. 

Action  by  Alexander  J.  HcRae  and  others 
agalnrt  Bdword  Kennedy  and  others  to  re* 
eover  a  balance  alleged  to  be  due  and  unpaid 
cm  a  *ni«lKBge,  payment  of  a  part  of  whidi 
defendant  TlmoUiy  Sullivan  assumed.  From 
an  order  OTcamllng  a  demurrer  to  the  com- 
plaint, Sullivan  appealed.  Affirmed. 

White  A  UcKeon,  tea  appellant.  Twomey 
&  Moirli^  tor  respondenti. 

OANTT,  J.  This  la  an  appeal  trom  an 
ordw  overmllns  the  demurrer  of  the  defend- 
ant Sullivan  to  the  complaint  on  the  ground 
tbat  It  does  not  state  fkcti  snfflclMit  to  ooa> 


stltute  a  cause  of  action.  The  complaint  al- 
leges that  plaintiffs  were  &e  owners  of  c«'- 
tain  land  in  Wisconsin,  which  they  sold  and 
conveyed  to  the  other  defoidants,  who  gave 
their  notes,  secured  by  a  mortgage,  for  the 
purchase  price.  Tbat  thereafter  these  de- 
fendants sold  and  conveyed  by  warranty  deed 
an  undivided  one-half  interest  in  the  land 
to  the  def^dant  Sullivan,  who  In  considera- 
tion thereof  In  and  by  the  deed  assumed  and 
agreed  to  pay  one-half  of  said  mortgage  In- 
debtedness; that  thereafter  an  action  was 
commenced  in  the  circuit  court  In  Douglas 
county,  Wis.,  by  these  plaintiffs,  against  all 
of  these  defendants,  to  foreclose  said  mort- 
gage; that  personal  Judgment  was  In  the  com- 
plaint demanded  against  the  oth^  defendants 
for  any  deficiency,  but  not  against  Sullivan, 
as  he  was  not  a  resident  of  that  state;  that 
all  of  these  defoidants  appeared  in  that  ac- 
tion, and  Judgment  of  foreclosure  was  en- 
tered, the  land  sold  under  it.  and  Judgment 
for  the  deficiency,  being  the  sum  of  $2,735.48, 
was  duly  entered  against  the  other  defend- 
ants, but  no  Judgment  for  any  deficiency  was 
entered  against  Sullivan. 

The  case  of  Insurance  Co.  t.  Marshall,  (the 
opinion  in  which  Is  filed  herewith,)  57  N.  W. 
658,  disposes  of  this  case.  It  is  there  said: 
"^e  obligation  of  these  defendants  [the  pur- 
chasers subject  to  a  mortgage  which  they  as- 
sume and  agree  to  pay]  Is  collateral  to  the 
original  mortgage  Indebtedness;  and  the 
mortgagee  need  not  accept  the  secturlty  of 
that  liability,  or  sue  upon  It,  until  be  sees  fit 
to  do  so.  It  Is  not  merged  in  such  a  Judg- 
ment of  foreclosure."  The  defendant  has 
made  no  other  point  worthy  of  notice.  The 
ordM"  appealed  from  Is  affirmed. 


STATO  «K  rd.  TOWN  OF  HABINB  r. 
1  BBOWN,  County  Andltor. 

(Seprame  Court  of  Minnesota.  Jan.  Ifi,  IBM.) 

To^Hs— Division  —  AproRTioxMSHT  or  FUme- 
Statdtbs—Title  or  Aot. 

1.  The  proviso  attached  to  section  1,  o. 
180,  Oen.  Laws  180S,  construed  as  applying  to 
new  towns  set  off  from  otiiers  prior  to  the 
Itassage  of  the  act. 

2.  Held,  also,  that  the  subject  is  saffideDtly 
expressed  In  the  title  of  the  act. 

3.  Also,  that  the  legislature  has  the  pow- 
er, even  after  the  divlsTim  of  a  town,  to  ap- 
portion among  Its  parts  uncollected  taxes  lev- 
ied before  the  division. 

(Si^abns  by  the  Court) 

Appeal  ftom  lUstrlct  conrt^  Wwhlngton 
oounty;  WUllston,  Judge. 

Action  by  the  state,  at  the  ration  ot  the 
town  of  Martne,  for  mandamus  to  compel 
Charles  H.  Brown,  as  auditor  of  Waahingtoo 
county,  to  Issue  to  Its  treasury  a  warrant  on 
the  county  treasurer  for  a  sum  alleged  to  be 
due  and  i>ayable  to  such  town.  A  peremp- 
tory writ  of  mandamus  was  granted  as 
prayed,  and,  from  an  onler  denying  a  new 
trial,  ga^oniacnt  a-pffealM,  Befremed. 
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Kueffoer,  Faintleroj  &  Seoiles,  for  app^ 
tent.  A.  B.  DordluB,  fW  reqpondoit 

MITGHBLU  J-  The  main  contenUon  In 
this  case  1b  as  to  the  constnicttMi  of  Gen. 
I^\vB  1893,  c.  180,  (and  particularly  at  the 
proTlso  In  the  first  section.)  entitled  "An  act 
to  amend  section  114.  c.  8,  Gen.  St  1878,  re- 
lating to  the  powers  of  county  commission- 
ers." The  entire  section,  before  and  after 
amendment,  so  far  as  h&e  material.  Is  as 
follows,  the  new  or  amendatory  matter  be- 
ing distingalahed  from  the  orl^nal  section  by 
ttallcs:  "Sec.  114.  Such  board  (of  connty 
cwnmlsslouen)  shall,  In  addition  to  the  pow- 
ers abore  enumerated,  hare  power  to  set  off, 
organize  and  racate  towns  and  duinge  bound- 
aries thereof  in  their  respeetlTe  counties. 
*  *  *  8ueA  board  of  Muntjf  «ommiuiontr» 
AaU  alao  kaita  power,  whenever  a  town  of  their 
tovntg  thall  bo  dividod,  or  hmso  any  part  tetoff  or 
itF^ken  thereon,  to  apportion  pro  rata  accord- 
img  to  the  amaued  Miuation  tmutng  the  teteral 
parte  of  the  torn  m  divided  anyfunde  then  be- 
hitginff  to  euah  totm  or  to  ukSoh  tmeli  town  ie  en- 
iiUed  and  not  raited  or  theretofort  appropriate 
ftr  •  pvrpom  ineoiuieteni  w&h  tvcA  apporUon- 
Mnt  And  *ueh  board  ehail  aleo  Aom  potMr, 
«AmMwr  «  toten  of  tMr  eountgehatt  bo  dietded  or 
Aaoe  part  etrieken  ther^fhm  to  apportion  In  l&e 
manner,  but  i»& A  due  regard  for  the  pvrpoem  for 
mhieh  tttf  eame  »haU  have  been  leeied,  aU  taxet 
then  levied  or  aueeeedfor  the  hen^t  of  the  iovm  so 
dMded,  and  remaining  uneoUeeted,  and  to  protide 
for  the  payment  Oere^  vhen  eoUeeted  in  pwrtU' 
anee  of  the  apportionment  or  allotment  bg  tkem 
made.  Provided,  that  all  taxe$  eoUeoted  from  real 
and  personal  property  in  eaid  newly  organited 
iowM  after  the  pattage  and  approval  of  this  act, 
thall  be  paid  by  the  oountg  treaeurer  to  the  treat- 
wer  of  auch  newly  organized  towns  for  the  use  and 
benefit  of  such  town  or  towns. "  Both  parties  ad* 
mh  (and  in  Utia  we  agree  with  them)  that  the 
pTOTiBionBOf  the  amendatory  act  preceding  the 
proTlso  are  In  all  respects  prospectiTe,  and 
hftT*  reference  only  to  the  towns  thereafter 
set  off.  Plaintiff  claims  that  the  proviso  Is 
also  wholly  pros[>ectlTe,  and  only  ap<pliea  to 
towns  set  ofT  after  the  passage  of  the  act 
On  the  other  hand,  the  defendant,  while  ad- 
mitting that  It  is  prospective  aa  to  the  date 
of  the  coUectl(»L  of  the  taxes,  claims  that  It 
is  retroactive,  so  as  to  apply  to  "new,**  as 
distinguished  irvm  €iid.  or  original  towns  set 
off  before  the  passage  of  the  amendatory 
act 

The  act  ts  so  badly  worded  that  we  have 
been  greatly  puzzled  as  to  what  It  does 
mean,  and  are  unable  to  place  any  constmc- 
tlon  up<Hi  It  that  In  satlsftctoty  to  oursdves. 
We  have  not  much  difficulty  in  arriving  at 
the  conduBlon  that  th«  wwds  "after  the 
passage  and  approval  of  the  act,"  contained 
In  the  proviso,  have  reference  to  the  date 
«C  the  et^ectkm  of  the  taxes;  but  much  can 
to  nald  In  iafot  of  the  cmitentlon  of  ttn 
plaintiff  ttat  grunmatictllr  tiw  words  "aald 


newly  organised  towns"  refer  back  to  the 
preceding  provisions  of  the  amendatory  act, 
and  hence,  equally  with  them,  apply  OfDly  to 
towns  set  off  after  Oie  passage  Off  the  act. 
The  objection,  however,  to  this  constructloD, 
Is  that  It  renders  the  so-called  "prorlBo"  di- 
rectly repugnant  to  the  main  body  of  the  act 
The  first  clause  of  the  act  provides  tor  ttie  ap- 
portionment of  all  funds  thea  belonging  to  tlie 
town  (funds  on  hand)  among  the  several  parts 
of  the  town  tvo  rata,  according  to  the  as- 
sessed valuation,  (of  property,)  except  when 
raised  or  appropriated  tor  a  purpose  Incon- 
slstent  with  such  apporUonment  The  sec- 
mod  dause  iwovldee  for  the  apportlonm«it 
in  like  manner,  and  subject  to  the  same  lim- 
itatlon  of  taxes  already  levied  or  assessed, 
but  not  yet  collected.  The  proviso.  It  will 
be  observed.  Is  not  a  mere  provlsioa  tor  the 
payment  to  the  towns  of  the  taxes  when 
collected.  In  accordance  with  the  apportloii- 
ment  already  provided  for,  but  Is  an  appor- 
tionment by  the  legislature  Itsdf.  on  an  en- 
tire different  basis  from  that  authorised 
by  the  body  of  the  act  Hence,  if  the  body 
of  the  act  and  the  iwoviso  xetae  to  the  same 
cases  and  the  same  dass  of  towns,  the  re- 
pugnancy between  the  two  Is  perfectly  ap- 
parrat  But  It  can  hardly  be  presumed  that 
the  legislature,  after  having  granted  the 
board  of  county  commlsslonen  power  to  ap- 
portion uncollected  taxes  on  one  t>aat8,  would 
in  the  same  act  take  away  this  power,  and 
itsdf  malce  a  different  appcurtionment  The 
so-called  "proviso"  must  be  construed.  If  its 
language  will  permit  so  as  to  give  it  an  ef- 
fect conalstesit  with  the  body  of  the  act  Ac- 
curatdy  speaking,  a  proviso  merely  restrains 
or  modifies  the  enactiog  dause,  and  does 
not  enlarge  it  But  It  Is  well  known  that 
statutes  are  usually  enacted  without  any  re- 
gard to  technical  legal  d^uitions,  and  lience 
they  must  give  way  1»  the  Intent  of  the  legis- 
lature, as  gathered  from  an  examlnatloii  of 
the  whole  statute.  An  exception  Is  frequent- 
ly put  In  the  form  of  a  proviso,  and  not  In- 
frequently what  Is  In  torm  a  proviso  Is 
really  an  additional  enacting  dause,  and  en- 
larges what  precedes.  Now,  prior  to  the 
passage  of  this  amendatory  act  the  board  of 
coimty  commlssionerB  had  power  '*to  set  off. 
organize  and  vacate  towns  and  diange  bound- 
aries thereof,"  but  not  to  apportion  the 
property  of  a  town  among  its  several  parts 
In  case  of  such  division.  The  result  was 
that  the  old  or  original  town  retained  all  the 
property.  City  of  Winona  v.  School  DIst., 
40  Stlnn.  13,  41  N.  W.  538.  What  we  may 
call  the  body  of  this  amendatory  act  pro- 
vided. In  all  cases  of  future  divisions  of 
towns,  tor  an  apportionment  on  a  certain 
bests,  by  the  board  of  county  commlsslouers, 
of  all  funds  on  band,  and  also  of  all  taxes 
previously  levied,  but  not  yet  collected.  As 
to  these  dasses  of  assets,  these  prorislona 
were  complete,  and  nothing  more  was  re- 
(inlred  to  be  enacted  on  the  subject  Hi«n 
dM  lemaln,  however,  the  qnestlfHi  as  to 
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what,  U  anything,  AooU  be  don«  tat  tbe  cam 
of  dlvUlona  of  towns  made  before  tbe  pass- 
age of  the  amendatory  act  The  legidatore 
might  naturally  oondude  that  in  such  cases  It 
waa  too  late  to  attempt  any  genmU  app<^ 
tlcmmentof  tibeassetaof  tiietown,  at  leaatof 
funds  that  had  been  already  ooUectedt  and 
probably  expended,  by  the  old  town.  But 
ttiere  might  be,  aa  In  the  present  Instance, 
cases  where  part  of  the  taxes  levied  beftwe 
the  dlTi^on  yet  remained  nncollected.  It 
seems  to  ns  probable  ttiat  It  waa  such  esses 
which  the  le^slatnre  had  In  mind  In  enacting 
the  so-called  "prorlso,"  and  that  th^  tntoi- 
tlon  was  that  In  snch  cases  all  snch  taxes 
ctdtected  aftw  the  passage  of  the  amendatory 
act  should  go  to  the  town  In  which  the  prop- 
«^  from  which  they  were  collected  was 
sltoated,  and  thus  partially  remedy  the  in- 
justice of  allowing  the  original  town  to  take 
the  whole.  The  words  "newly  organized 
towns"  (a  phrase  be  It  noted,  not  fmmd  In 
tbo  body  «f  tb»  amendatory  act)  can,  we 
think,  be  held  to  refer  back  to  the  original 
part  of  the  section,  and  therefore  as  meaning 
merely  "new"  towns,  or  towns  set  ott,  as 
dlstlngalshed  Ihim  "<^**  towns,  or  those 
from  whl(^  tbq  new  woe  tsken;  and,  aa 
tbe  case  of  towns  set  off  after  the  passage 
of  tlie  amendatmy  act  la  fully  provided  for 
In  what  precedes,  the  socalled  "proviso" 
must  be  limited  to  "new"  tomis  set  off  be* 
fore  tbe  passage  of  the  act  Ttla  construc- 
tion may  be  somewhat  strained,  but  It  la 
the  best  that  suggests  ItaeU  to  us*  and  at 
least  has  the  merit  oC  giving  effect  to  tbe 
proviso^  and  at  the  same  time  *w«ift«>g  it 
conslBtent  with  the  previous  i^^lona  of  the 
act. 

That  the  legislature  had  the  power  to  thus 
apportion  these  taxes  between  tbe  parts  of 
tbe  Mlglnsl  town,  even  aft«r  Its  division, 
Is  not  open  to  doubt;  and  we  also  think  that, 
although  not  spedflcally  Indicated  by  the  ti- 
tle, this  Is  BO  connected  with  the  subject, 
and  so  proper  to  the  full  acoomi^hm^t  ot 
tbe  object  expressed,  to  wit,  the  amendment 
of  tbe  statute  relating  to  powers  ct  county 
commissioners,  (one  ot  which  was  the  dlvi- 
slfm  of  towns,)  that  It  la  not  obnoxious  to 
article  4,  |  27,  of  tbe  coiMtitutlon.  In  this 
case  the  new  towns  were  set  off  tcom  the 
relator  and  the  taxes  levied,  before  the  pass- 
age of  this  act,  but  not  collected  until  after- 
waida.  It  fcdlows  Ibat  the  mon^  In  om- 
trovervy  belongs,  not  to  tbe  old  town,  (Uie  re- 
lalw,)  but  to  the  new  towns  In  which  the 
pnHDerty  Is  sltaated  tnm  which  It  was  oot 
leeted.  Order  reversed. 


MTLIjER  t.  TRTJESDAtiB. 
(Supreme  Court  of  Minnesota.   Jan.  10,  1801.) 

&ULR0AD  Ck>HPANIES— LIA.BILITT  rOB  NeOLIGEHOB 
—  ACCrOFNTS  AT  CR08B1N08  —  CONTHlBtJTORT 
NWJLl  OENCB— EVIDBMCE. 

1,  It  la  trae,  as  a  general  proposition,  that 
eoe  who  li  itrack  at  a  railway  crossing  by  a 


moving  train,  wUdt  must  liave  beaa  plaio^ 

visible  from  the  point  he  00011  plod  woeo  it 
became  his  duty  to  look  and  listen,  most  be 
conclasirely  presumed  not  to  have  looked,  or, 
if  he  did,  to  iutve  acgligfflitly  disregarded  tlie 
knowledge  thus  obtained;  and  the  mere  fact 
that  he  says  be  looked  and  saw  nothing,  would 
not,  under  such  circumstancea,  Justify  the  Jury 
in  finding  that  it  was  true. 

2.  But  held  that  the  svldence  In  this  east 
was  not  of  that  conclusive  character. 

(Syllabus      the  C<ourt) 

Appeal  from  district  oonrt,  Hennepin  coun- 
ty;  Russell,  Judge. 

Action  by  Fred  Miller  against  W.  H.  Trues- 
dale^  aa  recover  ct  the  Mbmeapolls  &  St. 
Louis  Railroad  Company.  There  was  Judg- 
ment Cor  plaintiff,  and  fwm  an  order  deny- 
big  a  new  trial  defendant  appeals.  Afflimed. 

A.  E.  Cloj^e  and  W.  F.  Booth,  for  nppdf 
lant   Weed  Mnnro,  for  respondent 

MITGHBLIj,  J.  This  was  an  action  for 
damages  resulting  from  a  ctJllslen  between 
plalntlfiTs  wagon  and  team  and  a  railway 
train  at  a  bighvray  cnsslng  in  ttie  Immedh 
ate  Tldnity  of  Bden  Prairie  Station.  Tbe 
oiOisloa  waa  allseed  to  have  been  caused  br 
tbe  n^^ligenoe  of  tbe  def^anta  servants 
in  failing  to  glTe  any  si^ial  of  tbe  awroaA 
of  tbe  train.  No  dalm  Is  made  that  tbe  er- 
idence  was  not  sufficient  to  prove  negUgenos 
on  the  part  of  tbe  defendant  It  tends 
strong  to  show  that  the  ai^ne«,  b^ng 
otbwwlse  engaged,  and  not  on  the  lookout, 
waa  not  aware  that  be  was  near  the  sta- 
tion or  crossing,  and  hence  failed  to  give 
any  signal  of  tbe  approach  ot  the  train, 
which  was  running  at  tbe  very  unusual  rate 
of  45  to  00  miles  an  boor. 

Tbe  aoie  point  made  1^^  defttidant  is  that 
tbe  evMence  c<»idusiT^  shorn  fliat  plaint- 
tiff  bbns^  waa  guilty  of  eonlribatMy  neg- 
ligence, in  failing  "to  look  and  listen"  be- 
ton  attemptbig  to  cross  the  railway.  Tbe 
plaintiff  tMtlfled  positive  that  he  stopped 
twice,  and  looked  and  listened,— once  when 
about  60  feet  again  about  26  w  80  Uatt 
troax  the  crossing,— and  neither  saw  nor 
beard  the  train.  If  this  testimony  was  tnm, 
it  amply  Jnstlfled  tbe  Jury  In  finding  Hutt 
plaintiff  exefdsed  reasonable  care;  but  de- 
fendant's contention  Is  that  tbe  unccntra- 
dlcted  evidence  oonchistTdy  allows  that  tiia 
train  must  have  haai  plainly  vislUe  fR>m 
the  pctot  or  jKOntB  which  plaintiff  occui^ 
when  it  became  his  duty  to  hx^  and  llstoi, 
and  hence  it  must  be  exclusively  inresnmed 
either  that  he  disregarded  that  rule  of  otnn- 
mon  prudoice,  or,  if  be  did  look,  that  fas 
heedlessly  disregarded  the  knowledge  thus 
obtabied,  and  negligently  went  Into  an  ob- 
rloua  danger,  and  that  tbe  fact  that  be  says 
be  locked,  and  saw  nothhug;  when  It  is  clear 
that,  if  he  bad  looked,  he  would  have  seen 
tbe  train,  would  not  warrant  the  Jury  in 
finding  that  It  Is  true.  If  counsel  was  cor- 
rect as  to  the  effect  of  tbe  eridence,  his 
proposition  of  law  Is  undoubtedly  correct, 
and  vpould  be  appUcaJ;^.   It  is  substantially 
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vhat  tbe  oonrt  hw  raid  In  Btown  r.  Bafl- 
way  Oo.,  22  Mton.  187,  and  W«yl  Ball- 
iray  Co.,  40  Mlim.  850,  42  N.  W.  21  See, 
aSao,  Ujm  Ballroad  Ookt  IfiO  Pa.  St  888, 
24  AO.  747. 

It  la  imivaetlcaUe  to  go  Into  anythinr  like 
«  fall  analysis  of  all  the  erldence  In  this  case 
bearing  upon  this  pt^t  It  oonslsts  mainly 
4tf  mensnremmts  and  ^periments  at  others, 
Ulnstrated  maps  and  photographs  of  the 
locality.  We  haTe  had  occasion  heretofore 
to  refer  to  the  generally  IncwclnslTe  charac- 
ter of  snch  erldence,  and  of  calculations 
based  It  Such  obeerraticnis  cannot  be 
made  undo:  the  predse  drcnmatances  which 
attended  tbe  transaction  to  be  Investigated. 
There  may  be  a  slight  diange  in  the  Inter- 
venlng  obstades,  and  the  wpeeA  ti£  the 
approadiing  train  Is  not  lliwe.  Mweorer, 
these  DbserTOtl(ms  are  not  nsoally  made  In 
tba  same  state  of  mind  In  which  the  party 
was  whose  otmdnct  is  bdng  Investigated. 
The  accuracy  of  conclnslons  drawn  from  eal- 
cnlattons  must  necessarily  largdy  depend 
vp<m  the  correctneea  of  the  premises  as- 
sumed as  to  the  rdattve  speed  of  the  train 
and  of  the  trareler.  These  and  a  variety 
of  other  drcnmstanoes  lUustrato  why  ex- 
treme catitlon  should  be  nsed  In  accepting 
this  kind  of  evidence  as  omctnslve  in  ordi- 
nary cases.  Hutchinson  v.  Railway  Oo.,  22 
Hlnn.  401.  21  N.  W.  212;  Kellogg  v.  RaO- 
Co..  70  N.  T.  77.  The  force  ct  these 
suggestions  Is  lUnstrated  In  the  iM^sent  case 
by  the  fact  that  the  apwlments  In  «vt- 
dmoe  were  made  In  the  daytime,  while  the 
accident  occurred  about  8  o'clock  at  night 
on  the  11th  day  of  January,  when,  po-haps, 
Dothli^  but  the  headlight  oa  the  engine  of 
an  approaching  train  might  be  obeervsble 
by  a  traveler;  and  even  this  might  be  ob- 
structed to  the  view  1^  Intervening  objects, 
unless  the  view  offered  and  the  presence  of 
tiw  headU^t  concurred  both  as  to  time  and 
place.  It  Is  also  to  be  obeyed  that  the 
experiments  were  made  with  only  one  ft-e!ght 
ear  standing  on  the  side  trade,  while  there 
Is  smne  evidence  tending  to  show  that  at 
ttie  time  of  the  acddent  thN%  were  several 
ears  standing  there;  and  there  is  nothing 
to  show  that  plaintiff  was  aware  of  that 
tact  We  have  carefolly  examined  all  the 
evtdenoe,  and,  while  we  think  It  tends  very 
strong  to  prove  n^llgmce  on  part  of  the 
plaintiff,  we  do  not  think  It  Is  of  the 
emdnslve  nature  dalmed  for  It  by  defend- 
ant and  thereficnv  the  verdict  of  the  Jury 
must  stand.    Order  affirmed. 


LT7M  V.  OtiASE  at  aL 

(Snpreme  Coort  of  AUnnesota.  Jan.  10,  1804.) 

Contracts— Validitt—JE^lic  Poliot. 

1.  The  superintendent  and  general  manago' 
of  the  buBiness  of  a  mill  company  agreed.  In 
consideration  of  the  payment  to  him  of  fj^OOO 


S'  a  tidrd  party,  to  nse  Us  inflnenoe  and  an- 
ortty  as  auch  auperlnteodent  and  manager  to 
Becnre  the  remoral  by  the  company  of  its  mill 
to  another  place,  and  the  eztoision  of  its  log- 
f^ug  road  to  that  place,  field,  that  aach  anee- 
ment  was  illecal,  and  against  public  p<mI<7; 
that  it  placed  the  agent  In  a  position  where  he 
woold  natorally  be  tempted,  by  his  own  private 
int^eats,  to  disregard  those  of  his  principal. 

2.  The  facts  that  the  policy  to  be  advocated 
by  falm  may  liave  been  for  the  best  interests 
of  his  principal,  and  that  his  coodnct  was  not 
In  fact  Influenced  by  fals  pmonai  interest, 
are, not  materiaL 

(^Ilabua  hr  the  Coort) 

Api>eal  from  district  coiurt  Crow  Wing 
county;  Searle,  Judge. 

Action  by  Leon  EL  Lum  against  D.  H. 
Olark  and  others  for  the  cancellation  of  a 
note  executed  by  plaintiff  in  Clark's  favor. 
There  was  judgmeni  for  plaintiff,  and,  from 
an  order  denyli^  defratdants'  moUon  toe  a 
new  trial,  defendant  I*.  B.  McBtwen  appeals. 
Affirmed. 

F.  F.  Davis,  for  appellant  Leon  B.  lAoa 
and  Ffaumery  ft  Oo<A^  toe  respondoit. 

MITCHELL,  J.  It  Is  only  neceaaary  to 
consider  one  of  numerous  questions  arjfned 
by  counsel.  The  defendant  McEwen  was  the 
superintendent  and  general  manager  of  the 
business  of  the  Northern  Mill  Company. 
That  company  had  a  sawmill  on  Ooll  river, 
eight  miles  from  Bralnerd,  and  also  a  log- 
ging railroad  extending  from  XClIpatrlck  lake. 
25  miles  from  Bralnerd,  some  distance  out 
Into  the  woods.  The  mill  company  bad 
under  consideration  a  plan  for  remodeling 
Its  mill,  and  extending  its  log^ng  road  to 
Gull  river,  where  the  mill  was  situated.  At 
this  juncture  of  affaira,  In  consideration  of 
McEwen's  agreement  to  use  his  influence  and 
autborl^  as  superintendent  and  manager  of 
the  mill  company  to  secure  the  removal  of  its 
mill  and  the  extension  of  its  road  to  Braln- 
erd, the  plaintiff  executed  the  obligation 
In  suit  by  which  he  promised  to  pay  to  de- 
fendant Clark  f 5,000  nine  months  after  date, 
on  condition  that  within  that  time  the  mill 
company  extended  its  logging  railroad  to 
Bralnerd,  and  built  within  the  limits  of  that 
city  a  sawmill  of  a  specified  capadty.  This 
note  was  given  for  the  benefit  of  McEwen. 
but  was  made  payable  to  Clark,  tn  order 
to  conceal  McEwen's  connection  with  the 
matter.  That  this  contract  was  illegal  and 
void  on  grounds  of  public  policy  will  not 
admit  of  a  moment's  doubt  Loyalty  to  his 
trust  Is  the  first  duty  which  an  agent  owes 
to  his  prindpaL  Reliance  upon  an  a^t's 
Integrity,  fidelity,  and  capadty  Is  the  moving 
consideration  In  the  creation  of  all  agoides; 
and  the  law  condemns,  as  repugnant  to 
public  policy,  evOTthing  which  teoAa  to  de- 
stroy that  reliance.  The  agmt  cannot  pot 
himself  in  such  relations  that  his  own  per- 
sonal Into!«sts  become  antagonistic  to  those 
of  his  prlndpaL  He  will  not  be  aDowad  to 
s^e  two  masters  without  the  In^llgoit 
omseDt  of  both.  Actual  injury  Is  not  the 
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prind^  the  law  proceeds  cm,  In  holding 
such  tnuuactfaHU  void.  FldeUtjr  In  the  agent 
b  what  la  aimed  at,  and,  aa  a  meana  of 
lecDrinff  tti  the  law  wiU  not  pwmit  him  to 
^■ce  Idnuelf  in  a  position  In  which  he  may 
be  tempted  hy  his  own  prlTate  Interests  to 
diiresaid  those  of  his  prlndpaL  In  the  mat> 
ter  of  determining  the  poUcr  <tf  remorlng  the 
■Bill  and  extending  the  road,  HcEtwen,  In 
the  discharge  of  his  duties,  whether  m^ely 
tfaut  of  making  recommendatlona,  cr  of  ez- 
erdalng  antiurlty  to  act;  owed  to  his  prin- 
cipal the  exradse  of  his  best  Jodgment  and 
ibtUty,  onlnflnenced  hj  any  antagtmistlc 
perscmsl  interests  of  his  own.  His  attempt 
to  secure  95,000  to  himself  was  calculated 
to  Mas  his  mind  In  faror  of  the  policy  upon 
vhlch  the  payment  of  tiie  money  was  con- 
ditioned, regardless  (rf  the  Interests  of  the 
■111  company.  It  Is  not  material  that  no 
setoal  Injury  to  the  company  resolted,  or 
that  the  p<dlcy  recommended  may  have  been 
tor  Its  best  Interest  Courts  will  not  huiulre 
hito  these  matters.  It  Is  enoo^  to  know 
that  the  ageat  In  fact  placed  himself  In  such 
r^tkms  that  he  might  be  tempted  by  his 
vwu  Interests  to  disregard  those  of  his  prin- 
cipal. The  tranractlon  was  nothing  more 
or  less  than  the  acceptance  by  the  agent  of 
a  imbe  to  perform  his  duties  In  the  manner 
desired  by  the  poson  irtio  gave  the  bribe. 
Soch  a  contract  is  void.  This  doctrine  rests 
on  such  plain  principles  of  law,  as  well  as 
commm  business  honesty,  that  the  dtati(m 
9i  anthorlties  la  unnecessary.  The  doctrine 
k  perhaiw  as  clearly  and  concisely  expressed 
as  anywhere  in  Kurlngton  t.  DoA  Oa, 
S  a  a  DlT.  S40.  The  fact  that  the  validity 
of  anch  transaction  Is  attempted  to  be  sus- 
ttfned  In  courts  of  justice  does  not  speak 
veil  for  the  state  of  the  public  conscience  on 
the  subject  of  loyalty  to  trusts  in  business 
•Ibfars.  This  was  an  action  the  maker 
cf  tbB  Instrument  to  have  it  surrendered  up 
and  canceled.  In  view  of  Oie  telathm  which 
he  bears  to  the  transaction,  there  may  be 
some  doubt  whether  courts  should  glTC  him 
afflrmatlTe  relief.  But  defendants  do  not 
raise  the  point,  and  we  on^  advert  to  It 
la  ordw  that  this  case  may  not  be  oon- 
ridered  an  anUMvlty  on  the  qnestlcm.  Order 
affirmed. 


NATIONAL  TSrV.  00.  t.  8CHI0KIJNO  et  al., 
(two  casea.) 

(BnpMme  Oovrt  of  lOnneaota.  Tan.  1804.) 

BSTIBW  OH  APFIIL  —  AB8BN0I  OT  BlU.  OT  Ex- 

oiPTiOMB— Pbihcipai.  jjn>  Bubstt— Bbliabb  or 
Bdrbtt— What  C05btitdt>s. 

1.  QaeBtlons  arising  upon  ezcepUona  to  the 
nliogs  of  the  court  upon  the  trial  can  be  ez- 
unined  on  appeal  only  when  presented  1^  a 
case  or  bill  of  exceptions,  anS  not  npon  any 
Matemmts  of  what  took  place  on  the  trial, 
cmtained  In  the  findings  of  fact,  at  the  mem- 


<ffandnm  of  the  conrt  attached  thereto;  M- 
lowing  fornrn  decisions. 

2,  The  plaintiff  having  agreed  to  accept,  as 
secnrity  for  money  to  be  loaned,  aq;iarate  ouxt- 
gages,  of  eqnal  omoonts,  on  five  tracts  of 
land,  npon  each  of  which  a  bnlldlng  was  being 
erected,  the  proposed  borrowers  as  principals, 
and  the  defendant  as  surety,  executed  to  plain* 
tiff  a  bond,  the  condition  of  which,  after  re- 
citing the  erection  of  the  buildings  and  the 
execotion  of  the  mortgages,  was  to  indemni^ 
the  plaintiff  against  mechanics'  liens  on  the 
premises.  In  fact,  plaintiff  only  advanced  to 
the  borrowers  the  amoont  of  the  mortgages  on 
four  of  the  tracts,  it  bring  mntnally  agreed 
between  them  that  the  mortgage  on  the  other 
tract  should  not  be  delivered,  and  that  no 
money  should  be  advanced  thereon.  Bdd,  that 
this  did  not  release  the  surety  on  the  bond 
from  llsbUity  for  mechanios'  UmoB  on  the  foor 
tracts. 

(SyUabuB  by  the  Conrt) 

Appeals  from  district  court,  Ramsey  coon- 
tyi  Kelly,  Judge. 

Actions  by  the  National  Investment  Com- 
pany against  Mary  Schickllng  and  others  on 
a  bond  of  Indemnity  against  mechoalcs'  liens 
<m  certain  land  which  defendant  C.  L.  Haas 
executed  as  surety  for  his  codefendants. 
There  was  judgment  tor  plaintlfC  in  the  sum 
of  f2,4SS.22,  and,  from  orders  denying  mo- 
tions for  new  trial  by  plaintiff  and  defend- 
ants, plaintiff  and  defendant  Haas  apiteal. 
Both  orders  affirmed. 

a  Wellington,  for  appdianti.  William  O. 
White,  f  respondents. 

MITGHBIiL,  J.  The  record  does  not  pre- 
sent the  question  which  defendant  seeks  to 
raise  by  his  flrat  assignment  of  mot.  W« 
construe  the  statement  In  the  case  that  the 
evidence  was  "received  subject  to  the  ob- 
jection" as  meaning  that  the  court  reserved 
its  ruling  upon  Its  admissibility.  If  it  does 
not  mean  that,  then  it  means  that  the  court 
received  the  evidence  tmcondltlonally,  over- 
rnUng  plaintiff's  objection.  In  which  case,  of 
course,  the  course,  the  defoidaat  would  have 
no  ground  for  complaint  Where,  up<m  the 
trial,  the  court  reserves  Its  ruling,  and  takes 
the  question  under  advisement  the  "case" 
or  bill  of  exceptions  should  show  how  the 
question  was  finally  disposed  of.  Berrlck  t. 
Morrill,  87  Mhm.  255,  33  N.  W.849;  Bttser 
T.  Bobo,  39  Minn.  18,  88  N.  W.  609;  Ambuehl 
T.  Matthews.  41  Minn.  687.  48  N.  W.  477.  It 
has  been  the  Inflexible  rule  of  this  court,  from 
Bazille  V.  TTUman,  2  Minn.  134,  (GU.  110,) 
down,  that  questions  arising  upon  excepticms 
to  the  ruling  of  the  court  upon  the  trial  can- 
not be  examined  npon  appeal  unless  they  are 
presented  by  a  case  or  bill  of  exceptions  pre> 
pared  according  to  the  statute;  that  error  can- 
not be  alleged  upon,  or  shown  by,  any  state- 
ment of  what  took  place  at  the  trial,  con- 
tained  In  the  flndings  of  fact  or  the  memo- 
randum of  the  court  attached  thoreto. 

This  leaves  but  one  question  to  be  consid- 
ered on  defendant's  appeal  This  Is  an  ac- 
tion npon  a  bond  of  Indemnity  pg«<iiiifft  me- 
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ctaanlca*  lieu  oo  certain  real  estate  which  de- 
fendant Haas  execi^ed  aa  anrety  for  lila  co- 
defendants.  The  material  facts  may  be 
Mefly  stated  thus:  The  plaintiff  bad  agreed 
to  make  loana,  aggregating  (liu^udlng  com- 
mlialon)  ^5,87^  to  the  defoidanta  ScUck- 
ling,  Axbucklfi,  and  Yager,  respectively,  to  be 
secored  by  toi  mortgagea  on  flve  semal 
places  of  land,  «^n  ea<!li  of  whldi  a  dwdling 
was  being  erected,— two  mortgages,  aggre- 
gating $1,175,  to  be  oa  vaath  tract  The  ooa- 
dltion  of  the  btmd  In  suit,  after  redtlng  the 
erection  of  these  booses,  and  the  execution 
of  these  ten  mortgages.  Is  that  the  principals 
should  pay  for  all  labor  and  matralabi  per- 
f armed  or  famished  for  the  oonstractlon  of 
the  h<Hiaes,  and  sare  the  premlsea  flree  from 
mechanics*  liens.  Owing  to  the  fftct  that 
one  of  the  houses  had  been  sold,  no  Joan  was 
in  fact  mode  tm  It,  and  the  two  nuHrtgages 
tbereon  surrendered;  the  pi**iitifr  merely 
lending  H700  <m  the  rwnalnlng  cd^tmort> 
gages  on.  the  other  four  houses.  It  is  claimed 
that  this  was  such  a  change  in  the  contract 
to  wUch  the  hood  related  as  released  the 
surety.  This  oontcntl<»i  Is  not  sound.  It  is 
undoubtedly  true  that,  where  a.  bond  Is  con- 
ditioned tor  the  performance  of  a  contract, 
any  matslal  alteratlm  of  the  ocmtract  by 
the  parties  thereto,  without  the  consent  of 
the  eure^,  will  discharge  the  latter.  But 
that  is  not  this  case.  What  the  surety  ob- 
ligated himself  for  here  was  that  bis  prin- 
cipals would  save  harmleas  from  mechanics* 
lieaa  Oie  premises  upon  whleh  the  plaintiff 
was  about  to  take  mortgages.  The  fact  that 
no  money  was  adTsnced,  and  no  mw^ages 
taken,  on  oae  part  of  the  premises,  had 
no  effect  except  to  sare  the  surety  from  any 
liability  en  account  of  Sena  on  that  part 

There  is  nothing  In  i^ntlff's  appeal  It 
as  the  coart  flnda,  a  part  of  the  money  loaned 
the  principals  had  not  been  paid  oyer  to 
them,  but  still  remained  in  its  handa.  It  waa 
its  duty  to  Ibe  surety  to  apiriy  the  same  to- 
wards  paying  off  the  liens  on  the  premises; 
and.  It  not  bSTing  done  so,  the  def)»ndant 
Is  entitled  to  have  the  same  deducted  from  the 
amount  of  tSw  liens  which  the  [dalnttff  bad 
paid.  The  new  facts  stipulated  on  pages  71 
to  74  of  the  paper  bocA  are  dearly  insum- 
deot  to  show  an  authorised  or  Justifiable  dis- 
bnrsemeat  of  this  m«key,  so  aa  to  r^ere  the 
plaintiff  from  liabilitr  to  credit  defendant  tot 
the  same  In  this  action.  For  anything  that 
a^ears,  the  action  by  HawthMne  sad  others 
to  tecoTW  this  money  fnnn  plaintiff  waa  In- 
stUoted  not  only  after  defftult  in  the  condl- 
tlosa  ot  the  bond,  but  also  after  plaintiff  had 
paid  off  the  loana  on  the  mortgaged  prem- 
ises, In  which  case  it  had,  if  Intoposed,  a 
pofect  deflnise  to  the  action,  which,  in  Jus- 
tice to  tbe  surety,  it  on^t  to  have  interposed 
or  tendered  Urn  In  defense  of  tbe  action.  In 
each  appeal  the  order  appealed  from  is  af- 
firmed. 

TAMDJBBSUBGH,  J.,  took  no  part 


(Neb. 


Kn.PATRICK  et  al.  t.  KANSAS  CITX  A 
R.  00.  et  si.,  (HBYNOLDS  et  at.  In- 
terreners.) 

(Supreme  Court  of  Nebraska.    Jan.  8,  1S94.> 

Mbobaiiicb'  Lieks  —  PaioRiTT  TO  MoBTaAea  — 
Waivsb  or  LiBK— Rss  Jodicata. 

1.  Between  ui  InTeitment  company  and 
certain  indiTiduala  it  was  agreed  that  tbe  for- 
mer Bhould  furnish  substantially  all  the  moner 
neeesBftTT  for,  and  to  be  used  in,  the  construc- 
tion <tf  a  peoooMd  railroad,  and  take  their  notes 
therefor,  tb^r  payment  to  t>e  guarantied  by  an 
existing  railroaa  compai^  controlled  by  audi  in- 
dlTiduftla;  that  they  should  execate  and  file 
a  certificate  of  incorporation  of  the  proposed 
railroad,  and  execute,  or  cause  to  be  executed. 
Iq  its  name,  a  mortgage  on  Its  anticipated  |»t>p- 
erty  to  secure  Its  negotiable  bonds,  to  be  issued 
by  It,  and  deposited  with  the  investment  com- 
pany as  collateral  ■ecarllr  for  said  notes.  At 
the  date  of  the  execution  and  deltTsry  of  sudb 
bonds  and  mortgage,  pnnuant  to  aud  agree- 
ment, and  at  the  date  of  the  record  of  sodi 
mortfrage,  such  proposed  railroad  company  had 
ao(lnb^ed  no  property,  right  of  way,  or  fran- 
chises, and  had  taken  no  step  towarda  the  ac- 
quisition of  either,  further  than  the  filing  of  its 
certificate  of  Incorporation,  and  the  naming  of 
its  boaid  of  directors  and  officers,  of  all  which 
facts  the  InTestment  company  had  knowledge. 
The  money  agreed  to  be  furnished  by  the  invest- 
ment company  waa  by  it  paid  over  to  the  Indl- 
Tiduals  aforesaid,  they  then  being  officers  of  the 
proposed  railroad  company,  to  be  by  them  ex- 
pended in  the  oooatruction  of  said  proposeil 
railroad;  and  such  indiTiduala  entered  into  con- 
tracts in  the  name  of  such  railroad  company 
for  labor  and  material  used  in  the  bnildins  of 
its  said  road,  bat  failed  to  pay  therefor, 
field,  that  the  inTestmmt  coinpaDy  should 
be  regarded  aa  a  promoter  and  builder  of  the 
railroad,  and  was  not  entitled  to  hare  the  mort> 
gage  decreed  a  lien  apon  the  property  and  fran- 
chises of  the  railroad  constructed,  seperior  te 
the  statuttHry  liens  agalnat  the  same  for  labor 
and  material  famished  in  Its  construction. 
Post,  J.,  with  Ryan  and  Irrine,  OC.,  dissent- 
ing. 

2.  A  waWer  of  a  mechanic'a  lien  will  not  be 
infwred  merdy  from  the  taking  <tf  collateral 
aecurlty  from  another,  and  in  a  manner  not  In- 
consistent  with  the  retention  of  the  lien. 

S.  A  former  adjudicatloa  In  the  federal 
courts  on  the  snbject-matt»  of  a  contzvrersy 
cannot  be  taken  notice  of  in  the  state  courts 
unless  pn^oiy  laresented  by  tb»  pleadings  and 
proofs. 
Syllabus     tbe  Ooartj 

Appeal  from  district  coart.  Gag*  coanty; 

Appelget,  Judge. 

Action  to  enforce  a  mechanic's  hea  by 
John  D.  Kllpatrick  and  others,  partners  ss 
Ellpatrlck  Bros.  &  Oolllns,  against  the  Kan- 
sas City  &  Beatrice  Railroad  Company,  thfr 
ICaasBs  City,  Wyandotte  &  Northwestern 
Railroad  Company,  the  Kansas  City,  Ft 
Scott  &  Memphis  Railroad  Company,  aiKk 
the  New  York  Security  &  Trust  Company, 
defendants,  and  B.  P.  Reynolds  ^  Co.,  In- 
terveners. From  the  decree  rendered*  the 
trust  company  appeals.  Affirmed. 

Homblower,  Byrne  &  Taylor.  Wanur» 
Dean  &  Hagermao,  and  Orlgga  ft  Rinaken 
for  apiiellant  Harwood,  Ames  ft  Kelly,  L 
P.  Dana,  and  R.  B.  Bibb,  for  appellees.  Mar- 
quett  Deweese  ft  Ball,  Cw  InterrenasL 
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ftAGAN.  O.  Tbta  Is  im  appeal  from  a  de* 
ciee  o£  the  district  court  of  Gage  county, 
rendered  July  17*  18dl.  Tbe  action  waa 
brongbt  lay  the  appelleee  EJlpatrlck  Bros.  & 
CktUliia  to  foredose  a  m«^anlc's  U«a  against 
tbe  pn^erty  of  tbe  Kansas  City  &  Beatrice 
BaUroad  Company  (hereinafter  called  tbe 
"Beatrice  Company")  for  a  balance  doe  for 
labor  and  material  famished  In  the  xrading 
of  that  company's  railroad.  The  appellant; 
tbe  New  Tork  Security  4:  lyust  Company, 
(hereinafter  called  the  "Trust  Company,") 
was  made  a  party  defendant,  as  It  held  a 
DMHrtgage  on  tbe  road  of  the  Beatrice  Com- 
pany, given  by  It  to  secure  an  Isaud  of 
^00,000  of  Its  negotiable  bonds.  Tbie  ap- 
pellee  the  Kansas  City.  Ft  Scott  A  ilaor 
pUa  Railroad  Company  (hereinafter  called 
tbe  "Ft.  Soott  Company")  was  alee  made  a 
party,  and  filed  Its  answtt,  claiming  a  lien 
for  a  balance  doe  it  for  ties  sold  and  dellT- 
erad  to  the  Beatrice  Company*  and  used  la 
tbe  onutmction  of  its  road.  Tbe  appellee 
tbe  Kansas  City,  Wyandotte  &  Northwestta-n 
Railroad  Company  (hereinafter  called  the 
"Wyandotte  Company")  was  made  a  party 
defendant,  as  it  was  in  the  possession,  as 
lessee,  of  tbe  road  of  the  Beatrice  Company. 
By  tbe  decree  of  the  district  court,  Eilpatrlck 
Bros.  &  Collins  were  given  a  lien  Mpaa  the 
property  In  question  for  tbe  sum  of  $29,- 
445.17,  and  the  Ft  Scott  Company  was  given 
a  lien  for  tbe  sum  of  $38,864.79.  The  two 
were  declared  first  Heat  of  equal  rank,  and 
to  prorate  one  with  tbe  other.  The  Trust 
Company,  by  tbe  decree,  was  also  given  a 
lien  on  the  pvapeity,  subject  to  the  first  two 
liens,  for  tbe  som  of  $278,267.86.  The  de- 
oree  also  provided  that.  In  case  of  deCault  In 
the  payment  of  these  amounts  within  a  time 
fixed,  the  property  and  francbisee  of  tbe 
Beatrice  Company  should  be  sold,  and  tbe 
proceeds  of  tbe  sale  applied  to  the  satisfac- 
tion of  the  liens  In  tbe  order  of  their  pri- 
ority. Ttxe  Trust  Company  brings  the  case 
here,  and  avers  that  the  decree  Is  erroneous 
in  the  fact  that  Its  lien  is  postponed  to  those 
of  KUpatrick  Bros,  ft  Collins  and  the  Ft 
Soott  Company. 

It  Is  ccnceded  that  the  value  of  the  prop- 
erty In  controversy  la  insufficient  to  pay  the 
amount  of  all  the  liens  adjudged  against  It 
The  facts  disclosed  by  the  record  befoi-e  us, 
so  far  as  they  are  deemed  material,  are 
these:  That  some  time  prior  to  the  29tb 
day  of  May,  1880,  the  Wyandotte  Company, 
a  fordgn  corporation,  had  consti'ucted  a  line 
of  railroad  from  Kansas  City,  Mo.,  to  the 
Une  between  the  state  of  Kansas  and  tbe 
state  of  Nebraska,  at  a  point  called  Summer- 
field.  For  the  prosecution  of  this  undertak- 
ing, money  bad  been  furnished  by  the  Phila- 
delphia Investment  Company,  (hereinafter 
called  tbe  "Investment  Company,")  a  Fenn- 
aylvanla  corporation  havUig  its  place  of  busi- 
ness in  the  city  of  Philadelphia,  In  said 
Mtate,  upon  terma  and  security  which  are 
not  disclosed  by  the  reoordr  and  which  are 


tannurterial,  except  as  showing  Itiat  the  la- 
vestment  Company  was  familiar  with  the- 
aflalrs  of  the  Wyandotte  Company,  whlcb 
slufftly  thereafter  proved  to  be  insolvent,, 
and  was,  at  the  date  of  the  negotlatitMis- 
horeinafter  mentioned*  financially  usable  to- 
cany  out  an  enterprise  involving  an  outlay 
of  considerable  sums  of  money.  Frevloaa 
to  this  time,  hovrever,  and  during  the  proff- 
rass  of  the  construction  of  the  road  of  tbe- 
Wyandotte  Comiuuy,  and  probably  as  a  park 
of  that  undertaking,  it  was  proposed  to  ex~ 
tend  this  Une  of  road  to  Beatrice,  Neb.  At 
tbe  time  this  project  was  first  undertaken 
it  was  supposed  and  intoided  that  this  ex- 
tension would  be  made  in  the  name,  anck 
under  the  authority,  of  tbe  Wyandotte  Com- 
pany. Subsequently,  howevw,  pursuant  to 
oorrespondeoee  between  one  Brb,  the  presi- 
dent of  the  Wyandotte  Company,  and  one- 
Brockie,  the  president  of  the  Investment 
Company,  the  plan  was  so  changed  as  to 
require  the  formation  of  a  Nelwaska  cor- 
poradon,  and  accordingly  a  certificate  of  In- 
corporation of  the  Beatrice  Company  wa» 
executed,  and  recorded  on  the  19th  day  ot 
June,  1889.  On  the  1st  day  of  July,  1880, 
a  mortgage  was  executed  by  the  Beatrice- 
Company  upon  all  Its  property  and  fran- 
chises then  existing,  or  thereafter  to  be- 
acquired,  porportiiig  to  be  given  to  secure- 
Its  negotiable  bonds  to  the  amount  of  $400,- 
000.  This  mortgage,  which  was  filed  for- 
record  on  the  ISth  day  of  July,  1888,  con- 
tained,  among  other  things,  the  flawing  i- 
"Whereas,  tbe  aaid  party  of.  the  first  part  la 
tbe  owner  of  a  line  of  railroad  constructed^ 
and  in  process  of  oonatructloD,  from  a  point 
on  the  line  of  tbe  Kansas  City,  Wyandotte- 
&  Northwestern  Railroad,  where  tike  tuuno- 
intersects  the  state  line  between  Kansas  andk 
Nebraska,  thence  extending  in  a  northerly 
direction  through  Pawnee  county,  state  or 
Nebruka,  to  the  city  of  Beatrice,  In  Gage- 
coonty,  In  said  state,  all  of  said  line  of  rail- 
road being  of  tbe  estimated  len^^;^  in  the- 
aggregate  of  thirty-five  miles,  or  thereabouts;: 
•  •  ♦  whereas,  for  the  purpose  of  build- 
ing, furnishing,  equipping,  and  operatlng- 
sald  railroad,  the  party  of  tbe  first  part  Is  de- 
sirous of  bcMTowing  money,  and  has  resdveib 
to  execate  bonds  of  said  company  in  amounts 
of  $500  each,  as  herdnafter  stated:  *  • 
Upon  the  execution  and  delivery  of  this  mort- 
gage, and  from  time  to  time  thereunder,  the- 
trustee  shall,  as  requested  by  resolution  of  the- 
board  of  directors  of  tbe  railroad  com  pony, 
oertl^  the  bonds  hereunder  to  the  extent  of» 
and  not  exceeding,  $400,000.  and  on  said  reso- 
lutions of  said  board  of  dlrectcm  shall  sell  alY 
bonds  requested  to  be  certified,  and  their 
proceeds  shall  actually  be  used  for  and  ap- 
plied, under  tbe  direction  of  said  board,  to 
the  construction,  completion,  maintenance,, 
and  operation  of  said  railroad,  and  not  otbw- 
wise."  On  the  17tb  day  of  July,  1889,  alt 
these  bonds  were  delivered  to  the  Invest- 
ment  Company  under  an  agreement,  as  finai- 
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ly  perfected,  tbat  Ihe  latter  company  BbonM 
advance,  from  time  to  time,  to  the  Wyan- 
dotte Oompany,  or  to  Brb,  aa  Ita  resident, 
money  for  the  construction  of  the  propo«ed 
Beatrice  Company,  upon  the  notes  of  the 
Beatrice  Company,  guarantied  by  the  Wyan- 
dotte Company,  for  tite  paymenta  <rf  wblch 
these  bonds  should  be  held  as  collateral  se- 
curity. TbB  entire  aroonnt  of  the  e^tal 
atock  of  the  Beatrice  Company  vaa  anb- 
acrlbed  liy,  and  Issued  to,  the  Wyandotte 
Oompany,  bat  It  Is  evident  tbat  nothing  waa 
era  paid,  w  Intended  to  be  paid,  therefOT. 
During  the  earlier  we^  of  titese  n^:otUu 
tkms,  and  nntU  aboat  the  time  of  tbe  exeeo- 
tl<m  of  tiie  bonds  and  mortgage^  It  had  not 
been  decided  wbetber  a  Netnraaka  corpora- 
tion should  be  formed  vt  not.  nw,  if  soi 
what  should  be  ita  name;  nor  had  tiw  right 
of  way  been  secured,  or  the  route,  or  the 
NelvaaiEa  terminus  of  the  road  determined 
upon. 

EUaa  Bnmmorfield,  the  treasurer  and  gen- 
eral manager  of  tite  Wyandotte  Company, 
teitlfled  on  ibe  trial  as  follows:  **Q.  Was 
there  a  note  for  this  mon^?  A.  Tea,  sir.  Q. 
Who  executed  It?  A.  It  waa  first  azecated 
bsr  the  Kansas  CI^  4b  Northweatera  road. 
Afterwards,  the  attorney  of  the  Trust  Com- 
pany suggested  that  It  bad  better  be  dianged, 
and  returned  the  note  to  ns  to  be  ezecated  ttj 
the  Kansas  City  &  Beatrice  road,  and  In- 
dorsed by  the  Kansas  City,  Wyandotte  ft 
N<xtbwestem  road  and  by  the  NortbwestHn 
OoQStmctlon  Company.  Q.  When  was  that 
occbange  made?  A.  I  can't  tell  you  now. 
It  was  aft«  the  first  note  waa  algned,  and 
we  had  gottoL  some  of  the  money.  Q.  Was 
It  as  late  as  October?  A.  I  can't  remember. 
I  postiUy  mi^t  find  out  at  my  ofiloe.  Q. 
But  the  orlgbial  notea  wm  made  by  the 
Kansas  City,  Wyandotte  ft  Northwestern 
Railroad  Oompany,  and  Indorsed  by  the  Con- 
struction Company?  A.  Yes,  sir;  we  badnt 
even  incorporated  the  Kansas  City  ft  Bea- 
trice road.  Q.  It  hadn't  been  Inctffporated? 
A.  No,  sir,  I  tfatnc  not,  whoi  tbe  arrange- 
ment waa  made  for  the  loan.  Q.  The  mon- 
ey waa  iMHTOwed  by  tbe  Kansas  City,  Wy- 
andotte ft  Northwestern  road,  and  placed  in 
Its  treasury?  A.  Hm  exchange  of  notes  waa 
made  before  we  got  all  tbe  mon^.  We 
might  have  got  one  payment,  or  the  second. 
I  can't  tdl  which.  Q.  Did  you  have  a  treas- 
urer for  the  Kansas  City  ft  Beatrice  road? 
A.  Tea,  sir;  a  nominal  onew  But  none  of  thia 
money  went  Into  bis  bands;  no.  sir.  Q.  And 
these  bonds  of  the  Kansaa  Ottj  ft  Beatrice 
road  were  placed  as  coUata^  afto-  Issued, 
to  these  notes?  A.  Yea,  air.  Q.  Do  yon 
know  when  the  bonds  were  Issoed,  as  a  mat- 
ter of  fact?  A.  I  tlifnk  it  waa  some  time 
after  we  got  the  first  issoe,— the  first  965,- 
OOa  Q.  Aftbr  that?  A.  Yes.  sir.  Q.  How 
Ifmg  after?  A.  I  think  some  time  after,— 
the  lattw  part  of  July,  1888;  I  am  not  sure. 
Q.  At  tbe  time  these  first  notes  were  exe- 
cDtad,  what,  if  anytUng;  had  been  done  1^ 


the  Kansas  City  ft  Beatrice  road  towards  tlw 
W0inization  or  bnlldliv  such  road?  A. 
Nothing  at  alL  Q.  Had  the  grade  states 
bem  set?  A.  No.  sb-;  we  hadn't  even  con- 
dnded  the  taal  location  at  that  time,  nor 
even  the  name  ot  the  road.  Q.  And  tba 
right  of  way  hadn't  beu  procured?  A.  No. 
sir.  Q.  So  tbat  nothing.  In  fact,  bad  been 
done  at  tbe  time  yon  executed  these  notes, 
and  got  the  first  mon^?  A.  I  ttOsik.  imt. 
Of  course,  we  bad  made  preliminary  surveys. 
Q.  But  hadn't  eatabllabed  your  Unea?  A. 
We  hadn't  done  anything  until  the  8tta  day 
of  August  1888,  tiie  date  of  the  vote  fbr  mu- 
nicipal bonda  bad  been  at  Beatrice.  If  we 
badnt  got  tbe  bonds,  we  would  not  luTe 
built  We  IntHided  going  to  Wymf«&  <^ 
Are  you  able  to  atate,  approximatdy,  Oe 
amonnt  of  actual  eaah  yon  received  from  tbe 
Philadelphia  Inv^tment  Company,  or  from 
the  Wyandotte  ft  Northweaton  Oompany? 
A.  I  think  Bomethlng  about  f 290,000.  There 
waa  about  tliree  per  cenL  oommiarioa  paid 
for  tiie  loan.  Q.  Money  waa  constantly 
taken  out  tor  Interest  <m  these  notea  flrom 
month  to  month?  A.  No.  air;  they  were  not 
due.  Tbe  road  went  into  the  banda  €t  a 
receiver  before  the  notes  became  dae,  I 
think;  that  la  my  Impression.  We  ndght 
hare  made  one  paymrat  of  interest  I  am 
not  aure;  I  expect  we  dUL  I  tiilnk  we  paid 
Interest  on  the  tix-months  Inatallment;  I 
think  we  did;  I  have  ftnrgotten  about  Outt" 
It  ma  estimated  that  tbe  pn^oaed  ocnKatrnc- 
tlon  would  cost  $860,000.  Of  this  sum,  9280.- 
OOO  was  to  be  famished  by  tbe  Investment 
Company  upon  tbe  notes  of  tbe  ll^andotte 
Company,  afterwarda  changed  to  the  notes 
of  the  Beatrice  Company,  guarantied  b^  tiw 
Wyandotte  Company,  and  collaterally  se- 
cured by  the  bonds  of  tbe  Beatrice  Company, 
to  tbe  amount  of  $400,00(^  secured  by  a  mort- 
gage on  Its  anticipated  prt^erty.  These 
bonds,  when  necuted,  were  to  be  placed  bi 
the  possesirion  of  the  Investment  Company. 
Sixty-five  thousand  dollars  of  the  cost  of  the 
proposed  road  was  expected  to  be  realised 
from  municipal  donations,  and  any  deficiency 
was  to  be  made  up  flrom  the  treasury  of  the 
Wyandotte  Company.  Tbe  success  of  tbe 
entwprise  depended  upon  tiie  coKq>eratlon  of 
the  Investmmt  Company,  and  Its  <^cera  and 
attom^B  were  consulted  at  every  at^  to 
the  organisation  and  progress  of  the  mter- 
prlse.  Ftumumt  to  this  arrangement;  money 
waa  famished,  firom  time  to  tlm^  hy  tbe  la- 
vestment  Company  to  Erb  and  bla  aasodates, 
which  It  was  Intended  by  the  Investment 
Company  should  be  used  In  the  building  of 
the  road.  However,  the  Investment  Oompa- 
ny does  not  know  how  much  thereof  waa  In 
fact  so  employed,  nor  how  much,  If  any*  waa 
dlvwted  to  other  purposes.  Brb  and  bla  aa- 
sodatea  proceeded  to  make  contracts  aa  oOr 
cers  of.  and  In  the  name  of,  tbe  Beatrice 
Company,  for  work  and  nuttorlal  for  tbe  con- 
atructlon  of  the  road  of  that  corporation,  and, 
among  otbeia,  entered  into  a  oontnct  with 
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Kllpatrlck  Bros,  ft  Collins  for  grading,  and 
with  the  Ft  Scott  Company  for  ties.  The 
parties  thus  contracted  with  fulfilled  their 
respectlTe  obUgatioiu,  parfOTmlng  the  labor 
and  fumiflhing  the  material  contemplated, 
untU  the  8th  day  of  January,  1890,  when  the 
same  was  completed.  Foe  the  balance  re- 
maining mipald  on  both  their  accounts,  no- 
tice of  Uens  against  the  property  of  the 
Beatrice  Company  were  duly  filed.  It  Is  not 
denied  that  all  of  the  bonds,  together  with 
the  notes  tor  whidi  tb^  were  depodted  as 
collateral,  remain  In  the  possession  of  the 
loTestment  Company. 

The  Important  and  controlling  question  In 
this  case  is  whether  the  liens  of  the  men 
who  famished  the  material  and  labor  that 
entered  Into  the  constmction  of  this  railroad 
are  snpolor  to  the  ll«i  of  this  mortgage, 
made  thereon  before  the  road  had  any  ex- 
istence, eaccqit  cat  paper,  and  made  for  the 
benefit  of  the  Inrestment  Company*  which 
knew,  at  the  time  of  Its  execution,  that  the 
property  which  It  purported  to  cover  liad, 
in  fact,  no  existence.  Tbe  statute  relatlre  to 
mechanics',  mat^lal  men's,  and  contractors* 
Hens  upon  property  of  this  character  is  Anmd 
in  chapter  54,  Comp.  St  1883,  sections  2  and 
3  of  which  are  as  fidlows:  "Sec.  2.  And 
when  material  shall  have  been  furnished,  or 
labor  performed  In  the  conatructlon,  repair 
and  equipment  of  any  railroad,  canal,  bridge, 
riaduct  or  other  similar  Improvements,  such 
labor  and  material  man,  contractors  or  sub- 
contractors shall  have  a  lien  therefor,  and 
the  said  Hen  therefor  shall  ext^d  and  at- 
tach to  the  nectlona,  excaTatlons,  embank- 
ments, bridges,  road  bed,  and  all  land  upon 
which  the  same  may  be  situated,  loclndlng 
the  rolling  stock  thereto  appertaining  and  be- 
longing, aU  of  which  including  the  right  of 
way,  shall  constitnte  the  excsTatlon,  erection 
or  ImproTement  tor  and  mentioned  in  this 
act  Sec.  S.  Brery  pmnn,  whether  contract- 
or, or  sub-contractor,  or  laborer  or  material 
man  who  wishes  to  avail  himself  of  the  pro- 
vteions  of  the  foregoing  section,  shall  file 
with  the  clerk  of  the  county  In  which  the 
building,  erection,  excavation,  or  other  Im- 
provement to  be  charged  with  the  Hen  is 
situated,  a  just  and  true  statement  or  ac- 
omnt  ot  the  demand  due  him  after  allow- 
ing all  credits,  setting  forth  the  time  when 
such  material  was  furnished  or  labor  per- 
formed, and  when  completed,  and  containing 
a  correct  descrtptlon  of  the  property  to  be 
charged  with  the  lien  and  verified  by  affi- 
davit; such  verified  statement  or  account 
must  be  filed  by  a  prlndpal  contractor  with- 
in nlne^  days,  and  by  a  sub-contractor  with- 
in sixty  days,  from  the  date  on  which  the 
last  of  the  material  shall  have  been  fur- 
nished, or  the  last  of  the  labor  is  performed; 
but  a  failure  or  omtuslon  to  file  the  same  with- 
in the  periods  last  aforesaid,  shall  not  de- 
feat the  lien,  except  against  purchasers  or 
tncnmtwanoea  in  good  f&itb  without  notice, 
frtnas  fVits  accmed  after  llw  thirty  or 


ninety  days,  as  the  case  may  be,  and  before 
any  claims  tor  the  lien  was  filed."  It  Is 
urged  that  this  statute  Is  not  tmllke  other 
ttoactments  of  the  same  general  character,  la 
that  It  entitles  the  contractOT.  labwer,  or 
material  man  to  a  Ben  only  upon  the  In- 
terest of  the  par^  or  parties  at  whose  In- 
stance the  work  may  be  dtme  or  material 
furnished;  and  that  tiierefore  if,  at  the  time 
the  work  of  the  construction  or  reparation 
is  be^nn,  the  property  Is  subject  to  exist- 
ing liens  shown  on  the  public  records,  such 
liens  will  be  entitled  to  precedence  over  any 
claim  that  may  be  asserted  for  labor  or  ma- 
terial furnished  for  Improvements  on  the 
pn^rty  after  the  date  ot  the  filing  of  said 
Uens;  and  It  is  argued,  th^efore,  that  the 
appellant  Is  entitled  to  a  first  lien  upon  the 
pr(H>erty  In  question  for  the  amount  of  the 
advances  made  by  the  Investment  Company 
to  Brb  and  his  associates,  because  the  mort- 
gage of  the  Beatrice  Company  was  executed 
and  filed  for  record  at  a  date  prior  to  that 
at  which  the  contracts  for  labor  and  ma- 
terial were  entered  Into.  To  snstaln  this 
oootentiMi,  the  learned  counsel  fMr  the  ap- 
pellant dte  many  authorltleB.  Of  the  an- 
thftfttles  so  cited,  the  one  most  relied  upon, 
perhaps.  Is  Ralhxmd  Co.  v.  Hamilton,  134 
V.  a.  206, 10  Sup.  Ct  546,  In  which  It  is  said: 
"A  recorded  mtntgage  given  by  a  railroad 
company  on  Its  roadbed  and  other  property 
creates  a  Ilea  whose  priwl^  cannot  be  dis- 
placed thereaftw,  either  directly  by  a  mort- 
gage given  by  the  company,  or  Indirectly  by 
a  contract  between  the  company  and  a  third 
party  tot  the  erection  of  buildings  or  oUier 
works  of  original  construction."  It  appears 
from  the  reported  opinion  In  this  case  that 
January  17,  1880,  the  railroad  company  exe- 
cuted a  mortgage  on  this  property  to  the 
Central  Trust  Company  of  New  York  to  se- 
cure the  payment  of  f 1,250,000  of  6  per  cent 
bonds.  The  mortgage  was  to  cov»  all  the 
pn^erty  then  owned,  or  that  might  there- 
after be  acquired,  by  the  railroad  company. 
The  trust  company  accepted  the  trust  cre- 
ated by  the  mortgage,  and  the  railroad  com- 
pany issued  Its  bonds.  They  were  certified 
by  the  trust  company,  and  sold  on  the 
market  On  March  20,  1888,  Hamilton  en- 
tered Into  a  contract  with  the  company  under 
and  by  which  be  famished  material  for  and 
erected  for  the  company,  a  dock  on  the  Mau- 
mee  rivw,  and,  having  received  only  a  par- 
tial payment,  he  filed  a  claim  for  a  mechan- 
ic's lien  for  the  balance  due  him.  The  land 
on  which  the  dock  was  built  was  a  part  of 
the  railroad,  and  covered  by  the  mortgage 
made  to  the  Central  Trust  Company.  Brew- 
er, J.,  speaking  for  tbe  supreme  court  of  thu 
United  Stetee,  said:  "It  will  be  noticed,  and 
It  Is  a  fact  which  lies  at  the  foundation  of 
this  case,  ttiat  the  contracts  for  the  construc- 
tlon  of  the  dock  were  not  made  until  more 
than  three  years  after  the  execution  and  rec- 
ord of  the  mortgage,  the  record  imparting 
the  notice  to  Hamilton  and  to  all  others  of 
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the  tact  and  torms  of  tbe  mortgage;  moA 
the  question  is  thus  presented  whether  a  nfl- 
road  company,  mortgagor,  can.  three  yean 
after  creating,  by  a  recn-ded  ntortsage,  an 
expreae  Un  upon  Its  pnqiertT*  ^  cMilraet 
with  a  third  party  dliplaoe  tia  priority  of  the 
nKH-t^age  lien.  It  wonld  aeem  that  tibe  qoea- 
tlon  admlti  eC  bat  a  alnsle  answer.  Ger>- 
talnly,  as  to  ordlnaiy  real  estate,  no  <me 
would  have  tbe  hardihood  to  contend  that 
It  could  be  done,  and  there  Is,  in  ttila  rcapecc. 
no  difference  between  ordinary  real  estate 
and  railroad  property.  The  recorded  mort- 
gace  siren  by  a  railroad  conomay  on  Its 
roadbed  and  other  property  creates  a  llesi 
wtaose  prUxlty  cannot  be  displaced  there* 
after,  directly  ixj  a  mortgage  given,  by  the 
company,  nor  Indirectly  by  a  contract  be- 
tween the  company  and  a  third  party  for  the 
«recti<m  ci  bolldlngs  or  other  works  of 
original  ccHUtmctlon."  By  the  Judgment  of 
the  court  pronoonced  In  that  case,  Hamil- 
ttm's  lien  was  hdd  to  be  subject  to  the  Hen 
ot  the  mortgage  executed  by  the  railroad 
cwnpany  In  January,  18S0.  But  in  that  case, 
the  railroad  company  had  a  real  franchise; 
It  owned,  and  had  owned  for  some  time, 
the  lands  upon  wUch  the  dodis  wm  built 
The  mortgage  had  been  of  recwd  on  a  rail- 
road In  odstence  tot  some  years  priOT  to  tbe 
performance  of  this  work  by  Hamlltcm. 

In  our  opinion,  the  prlndt^es  of  law  an- 
nounced tbe  aopmae  court  of  tbe  United 
States  In  that  case  are  InappUeable  to  tlie 
facts  dlsdoaed  by  tbe  record  in  the  case  we 
hare  under  consideration.  When  the  mort- 
gage of  tho  Beatrice  Cmnpany  was  executed, 
that  company  had,  at  most,  but  a  nominal 
existence,  and  notUng  whatever  upon  whlcb 
A  mortgage  or  other  oouTeyance  could  oper- 
ate Property  or  property  rights  It  did  not 
have.  But  It  Is  said  that  it  had  a  frandUse. 
and  that  this  could  be  mortgaged,  and  that 
ttie  nunlgaglng  of  It,  together  with  the  after^ 
acquired  property,  drew  with  It  the  subse- 
quently constructed  road  and  appurtenances. 
How  can  It  be  said,  with  any  degree  of  ao> 
curacy,  that  the  Beatrice  Company,  at  the 
time  of  the  execution  of  this  mortgage,  was 
possessed  of  a  franchise?  At  that  time  noth- 
ing bad  been  done  or  certainly  determined 
upon  In  its  behalf,  excepting  the  mere  execu- 
tion and  flllng  <a  its  certificate  of  incorpora- 
tion. No  map  of  Its  proposed  line  of  road 
had  be»  filed  or  prepared.  No  right  of  way 
had  been  procured,  nor  steps  been  taken  to- 
wards its  acquisition;  nor  had  the  proposed 
route  or  Nebraska  terminus  of  the  road  been 
determined  upon,  further  than,  if  the  road 
should  be  buUt  at  all, — wWch  was  a  matter 
stlU  In  abeyance,  and  dep«ident  uptm  cer- 
tain contingencies,— It  would  extend  tlirough 
and  into  certain  counties.  It  is  quite  certain, 
at  least,  prior  to  the  location  of  the  line  ot 
tbe  proposed  road  and  the  procurement  of 
its  right  of  way,  either  actually  or  by  the 
beginning  of  proceedings  therefor  under  the 
statutory  Miictments  for  such  purposes,  any 


other  fire  poaoos  mifht  hare  filed  a  like 
certlflaats  of  Ineorpmatlon,  and.  if  poaseased 
of  the  Incdtaiatlon  and  necessary  peconlary 
ability,  might  have  conatrocted,  maintained, 
and  operated  the  very  line  of  road  now  tn 
oontnvrersy.  A.  ftancUse  whldi  not  only  Im- 
poses upon  Its  poaBeaaor  bo  oU^tlon,  bat 
confers  upon  him  no  right  or  privilege  not 
enjoyed  by  evoy  otbo:  poaon.  Is  so  singular 
as  to  defy  dasslfleatlca.  Mankind  are  prone 
to  mistake  worda  for  ttdngs,  snd  are  often 
pardonable  toe  the  fhidt;  but  It  la  diffleolt  to 
form  a  auffldent  exeose  wbm  there  la  noth- 
ing tn  existence  for  whldi  the  word  Is  in  any 
•nun  descrlpttveu  Be  ^t  as  it  may.  It  Is 
evident  from  the  facts  dlsdoaed  in  this  record 
that  the  Beatrice  Company  never  had.  or 
was  intended  to  have,  either  the  Invcat- 
ment  Company  or  by  Brb  and  his  associates, 
any  ben^dal  Interest  in,  or  omtrol  over. 
Its  franchise  or  property,  at  least  not  until 
after  tha  bolldlng  and  equliHnent  ot  the  line. 
The  omtndUng  motlTe  and  Intent  of  tlie  par- 
ties^ and  the  sole  purpose  from  the  inception 
of  the  SGhenw.  was  not  that  tiu  Beatrice 
Company  ahonld  build  the  road,  borrowing 
Bosh  sums  aM,  in  addition  to  tta  own  means, 
should  be  necessary,  hnt  that  tlM  Inveatment 
Company  should  eonvtmet  the  road  through 
the  instrumentality  of  the  Wyandotte  Oom* 
pany.and  Krband  hlaas8octatea,asItaacmta, 
retain  at  ail  times,  by  means  <tf  the  honda  anA 
mortgage,  the  practical  posaearion  and  ocm* 
troi  of  its  franchise,  |Hopert7,  and  rerenoes. 
Doubtless,  It  was  hoped  by'liio  Beatrtoe 
stockholdera  and  lnc(wp<Mrators  tiiat  some- 
thing would  be  realised  tn  the  way  «t  divi- 
dends, or  otherwise^  over  and  above  wliat 
would  be  required  for  the  aaUsfacUon  ot  the 
principal  and  tn^«st  of  the  advances  made- 
by  the  Investment  Company;  and  this  sum, 
whether  great  or  small,  wonld  accrue  to  them 
upMi  the  sale  ot  the  Beatrice  road,  or  ottier^ 
wise,  as  a  compensatkm  for  their  participa- 
tion in  the  undN-taklng.  But  tliey  embarted 
nothing  in  the  venture  and  cannot;  wlttt  any 
propriety,  be  said  to  liave  bad  any  Interest 
In  its  success,  eccept  tbe  contingent  anit 
q»ecuUtlve  one  Just  mentlmied.  PracUcaUy, 
the  Investment  Company  undertook  to  coo- 
struct  the  railroad  of  the  Beatrice  Company, 
furnlahing  the  raqulatto  means  therefor,  anA 
employing  Krb  and  his  associates  as  ita 
agents  to  effect  a  technical  organisation; 
procure  such  municipal  donattone  as  w«e  ob- 
tainable; look  after  and  make  the  requisite 
contracts  for  Hie  ^ocurement  of  the  material 
and  cwistmctlon  of  the  road;  see  to  the  dls> 
bnnfonent  of  the  money,— they  assuming  no- 
personal  obUgattmi  or  responslbUity  In  the 
matter,  and  accepting,  as  compensation  for 
their  services,  such  profits,  if  any,  as  should 
be  realized  out  of  the  speculation.  To  regard 
such  a  transaction  In  the  same  light  as  tliat 
of  the  erection  of  a  building  by  a  mortgagor 
upon '  mortgaged  lands,  to  which  he  retaloa 
the  title.  Is,  It  seems  to  us;  false  reasoning. 
It  la  urged  with  mnch  fbrc^  1^  eoaasct  fur 
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tbm  appeltant,  that  the  record  of  the  mortgage 
was  cozutmctiTe  notice,  to  pereona  dealing 
with  the  railroad,  of  the  rlghta  of  the  mortga- 
see.   True;  but  that  la  the  extent  of  Its  aSect 
The  recording  of  the  mortgage  created  no 
rights  or  obUgatlona.  Under  the  drcometaitees 
<a  this  case,  the  fact  that  the  bonda  which  the 
mortgage  purported  to  secure  wore  negotiable 
la  of  no  significance.  The  rights  of  the  pardea, 
and  the  legal  effect  of  the  transaction,  would 
be  precisely  the  same  had  no  such  bonds  ; 
been  executed  or  contemplated,  and  had  the 
mortgage  recited  at  length  the  transactioM 
and   agreements  between   the  Investment 
Company  and  Erb  and  his  associates,  and 
aimply  pledged  the  proposed  road  and  fran-  1 
chiae  to  the  Investment  Company  as  security  | 
for  Its  advances  for  the  construction  of  the  i 
road.   Had  the  mortgage  ccmtalned  auch  a  I 
recital,  no  one  would  doubt,  it  seems  to  us,  | 
that  the  Investment  Company  was  the  real  : 
promoter  and  builder  of  this  road,  and  that  | 
EIrb  and  his  associates,  and  the  officers  of  the  j 
Beatrice  Company,  were  iu  reality,  though  ' 
not  nominally,  the  Investment  Company's  j 
agents,  and  that  the  contracts  and  obUga-  •■ 
tlons  incurred  by  them,  even  In  their  own  [ 
names.  In  and  about  the  constructlou  of  this  '< 
road,  would  be  binding  upon  tlie  Inrestment  ; 
Company.  It  Is  admitted  by  counsel  for  the  ; 
appellant  that,  U  the  bonds  bad  remained  in  ; 
the  hands  of  Erb  or  the  Wyandotte  Com- 
pany, into  whose  posseoalon  they  first  cams, 
the  mortgage  would  not  have  been  entitled  to 
priority  over  the  mechanic's  lien  dalmants; 
and  we  are  unable  to  see  that  anything  sab- 
sc-quently  occurred  which  improves  the  status 
of  these  bonds.  What  recourse  or  remedy, 
If  any,  the  llenholders  would  have  had  if  the 
bonds  bad  been  sold  to  innocent  purchasers, 
or  whether,  prior  to  the  completion  of  the 
road  and  filing  of  the  ll^is,  there  could  have 
been  any  such  purchasers,  we  are  not  called 
upon  to  determine. 

Anothw  case  relied  upon  by  counsel  for 
the  appelhutt  Is  Porter  v.  Steel  Co.,  120  U.  B. 
C49,  7  Sup.  Gt.  1206.  The  syllabus  of  that 
case  is  as  follows:  "In  this  case,  unsecured 
floating  debts  due  by  a  railroad  company  for 
oonstmction  were,  in  the  absence  of  statu- 
tory provisions,  held  not  to  be  a  lien  on  the 
railroad  superior  to  the  Hen  of  a  valid  mort- 
gage on  It,  duly  recorded,  end  on  bonds  ae- 
corcd  thereby,  and  held  by  btma  fide  pur- 
chasers for  value."  It  will  be  seen,  from  an 
examination  of  the  oplnitm  In  that  case,  that 
It  differs  from  the  one  at  bar  in  many  Im- 
portant particulars.  There  the  railroad  com- 
pany, at  the  time  of  the  execution  of  the 
mortage,  owned,  not  only  its  franchises,  but 
the  roadbed  and  right  of  way  and  township 
aid  voted  for  the  construction  of  the  road; 
and  that  the  bonds  which  the  mortgage  was 
Intended  to  secure  were  delivered  by  the  rail- 
road company  to  one  Crawford  in  considera- 
tion of  his  agreement  to  construct  the  road; 
aad  that  he,  and  not  the  company,  negotiat- 
ed and  pledged  the  bonds  for  money  with 


which  to  perform  his  contract;  and  that  the 
Hen  claimants  contracted,  not  with  the  rail- 
road company,  but  with  Crawford,  with  ac- 
tual knowledge  of  the  existence  of  the  mort- 
gage, and  of  the  conBUleratlon  upon  which 
the  bonda  were  delivered  to  Crawford,-  and 
of  the  fact  that  they  were  negotiated  by  him, 
and  that  the  ivoceeds  belonged  to  him,  and 
■wen  being  expended  fai  the  fulflUnient  of  his 
contract  Of  course,  the  fact  that  the  par- 
ties to  whom  he  sold  the  bonds  took  precau- 
tluiB  to  have  tbe  proceeds  actually  expended 
In  the  euistrttctlon  could  not  have  the  effect, 
equitably  or  otherwise,  to  postpone  the  lien 
of  the  mortgagee  to  that  of  the  othw  persons 
who,  with  fuU  knowledge  of  all  the  circum- 
stances, vnre  selling  Crawford  material,  for 
use  under  his  nmtract,  toe  the  railroad  com- 
pany, for  the  procurement  of  which,  on  his 
part,  he  had  been  paid  by  the  very  securities 
which  they  sou^t  to  have  deferred  for  their 
benefit.  A  case  very  much  like  the  me  at 
bar  Is  Trust  Oa  t.  Canada  &  St  L.  By.  Co., 
and.  Snp.)  26  N.  B.  784,  where  it  Is  said: 
**The  remabdng  qneation  may  be  thus  stated: 
Is  1^  lien  of  the  appellant's  m<Mrtgage  «n- 
parior  to  the  Bens  of  the  appellees?  In  or- 
der to  Intdllgently  discuss  this  question,  It 
Is  necessary  to  state  the  material  facts  out 
of  whldh  it  arlaea.  These  facts  may  be  Mma 
smnnuudzed:  On  the  2Sth  day  of  Blay,  1888, 
the  railway  company  entered  Into  a  contract 
with  the  Burns  Construction  Company  to 
build  and  equip  Its  road.  Bums  was  thei 
president  of  the  railway  company,  and  also 
the  gOMral  manager  of  the  construction  com-^ 
pany.  On  the  28th  of  At^ust,  1888,  the 
railway  company  ordered  the  execution  of  a 
tmst  deed,  and  the  Instrument  was  written 
and  signed  In  duplicate.  One  of  the  dufdl- 
estes  was  delivered  by  Burns  to  the  Farm- 
as'  Loan  ft  Tmst  Oompany  on  the  18th  day 
ot  October,  18S8L  The  other  was  retained  by 
tbe  railway  company,  'nie  bonds  which  the 
trnat  deed  was  executed  to  secure  were  re- 
tained by  the  oompany  that  executed  the 
mortgage,  but,  from  time  to  time,  bonds  were 
deUvered  to  Bums  upon  estimates  Issued  to 
him  by  the  railway  company's  englne«*.  Tm 
of  the  bcmds  were  transferred  to  William 
Dalllen,  and  sixty-six  w»e  transferred  to 
John  Fitzgerald,  a  subcontractor.  The  re- 
mainder of  the  bonds,  tliree  hundred  and  stx- 
ty-four  in  nnmlMr,  were  hypothecated  by  the 
Bums  Constmctlon  Company,  but  when, 
where,  to  whom,  or  for  how  much  Is  not 
shown.  In  considering  the  question  of  pri- 
ority, one  of  the  Important  things  to  be  kept 
in  mind  Is  that  the  mortgage  was  executed 
tmon  property  that  had  In  fact  no  existence, 
for  the  railroad  mortgaged  had  not  been 
built  That  there  la  a  material  dlfTerence  be- 
tween a  cose  such  as  this,  where  the  railroad 
had  not  been  bnllt,  and  a  case  where  the 
railroad  has  been  constructed,  la  so  evident 
that  no  one  can  fall  to  perceive  It  the  Instant 
Us  attention  is  directed  to  the  matter.  As 
held  in  Brooks  v.  BaUway  Oo^  101  U.  S.  448» 
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parties  muBt,  In  such  &  case  as  this,  be 
deemed  to  have  contracted  with  reference  to 
the  existing  condition  of  things,  so  far  as 
they  were  open  to  obsemitkm.  Tb»  mort- 
gagee muBt  have  known  that  Its  security  was 
valueless  as  long  as  there  was  no  road  in  ex- 
istence, and  it  must  hare  known,  also,  that 
labor,  material,  and  money  would  be  required 
to  build  the  road.  It  was  bound  to  know, 
too,  what  the  law  was,  for  *it  entered  Into, 
and  became  a  part  of,  the  contract.'  This 
general  rule  has  been  repeatedly  declared  and 
enforced  by  this  court  Tlie  principle  we 
are  discussing  was  applied  to  &  case  of  a 
lien  asserted  by  a  miner,  and  It  was  held 
that  the  lien  was  superior  to  the  mortgage. 
But  the  present  case  is  much  stronger  than 
the  one  referred  to*  for  here  there  was,  In 
tact,  no  propoty  In  existence  when  the  m<Mrt^ 
gage  was  made.  The  property  npon  which 
the  mortgage  finally  fiutened  was  created 
by  the  labor,  materials,  and  the  money  of 
the  appellees.  We  are  strongly  Indlned  to 
doubt  whether  the  mortgage  lien  would  be 
paramount,  even  If  the  txmds  which  the  mort- 
gage was  execnted  to  secure  bad  bem  de- 
livered before  any  notice  of  liens  was  filed. 
Very  strongly  reasoned  dedslonB  dedare  that 
the  11^  of  the  mecbanlca  are  soperlor  to 
the  lien  of  the  mortgagee  In  cues  idMre 
the  mortgage  is  executed  before  the  constroc- 
tlon  of  the  railroad.  Ndlson  t.  Railway  Oo., 
44  Iowa.  71;  Inanranoe  Co.  v.  Sly^  45  fowa. 
616.  We  need  not,  however,  decide  this  qoea- 
tlon.  but  it  is  proper  to  aay  that,  as  the  labw, 
materials,  and  money  of  the  appellees  gave 
all  tbwe  la  ot  Taina  to  tbe  property  claimed 
under  the  mortgage,  the  mortgagee  ought  to 
show  a  clear  and  strong  superior  right  in  or- 
der to  defeat  the  dalms  of  tboM  wlus  In 
reality,  brought  the  property  into  existence. 
The  doubt  In  our  mind  is  whether  the  mwt- 
gatfee's  Uen  can.  In  any  event,  be  Justly  held 
to  be  the  prior  on&  We  faavo  no  doubt  that. 
If  the  mortgagee  can  aucoeed  at  all.  It  most 
be  because  it  is  shown,  clearly  and  strongly, 
that  the  mortgagee  la  a  bona  fide  purchasor. 
In  our  Judgment,  the  apiKllant  has  shown 
no  auch  right  aa  entitled  it  to  the  paramount 
lien.  It  la  true  that  the  trust  deed  or  mort* 
gage  was  placed  in  the  bands  of  the  mortga- 
gee or  trustee  beCoca  some  of  tbe  notices 
wwe  filed;  but  the  Instrument  aecuring  the 
bonda  waa  a  mere  ahadow.  Cor,  had  no  bonds 
ever  been  ddlv«red  to  bona  flde  holders,  tbe 
Instromait  would  never  have  been  effective 
against  theae  llenholdera.  We  are  far  with- 
in tlie  authorities  in  asserting  tiila.  as  they 
carry  the  doctrine  much  further.  The  deliv- 
ery of  tbe  mortgage  or  trust  deed  alone  did 
not  destroy  the  priority  of  the  liens  of  the 
anwllees,  for  the  delivery  of  sucth  sn  Instru- 
meat  cannot,  ct  Itsdf,  defest  equitable  or 
legal  claims,  since  it  is  essential  that  one 
who  asserts  a  right  against  a  legal  or  equita- 
ble claim  ahould  show  that  he  parted  with 
value  before  notice  of  such  equitable  or  le- 
gal right  JUiderson  t.  HubbeU,  flS  Ind.  070^ 


and  caaea  dted;  HunslngOT  r.  Bottr,  110 
Ind.  800,  11  N.  B.  46S.  This  Is  the  nde  in 
ordinary  cases,  and  certainly  it  must  govern 
a  case  like  this,  where  the  mortgagee  seeks 
to  defeat  the  daims  of  [those  whose  labor, 
materials,  and  money  created  the  property 
which  It  la  sought  to  subject  to  tiie  lien  of 
the  mortgage.  Tbe  mortgagee  most  succeed, 
if  at  all,  as  a  bona  flde  holder  of  bonda  exe- 
cuted under  the  mortgage.  It  cannot,  as 
against  the  clalma  of  the  labM'era,  mecbanlca, 
and  material  men,  be  deemed  a  bona  flde 
holder,  unless  it  afflrmattvely  shows  that  It 
paid  value  for  tbe  bonda  before  notice  of  tbe 
Uena  l^e  rule  in  analogous  cases  Is  well 
settled  in  this  state,  and  the  strong  equities 
of  the  appellees  call  for  Its  liberal  applica- 
tion in  this  instance.  Tbwa  Is  reason  for 
saying  tiiat  It  was  the  duty  of  the  party  buy- 
li^  the  bonds  to  asc^taln  whether  a  lien  had 
been  placed  on  the  proper^  prtM  to  the  time- 
of  Its  acquisltiott  of  those  Instruments,  bat 
we  do  not  go  as  far  as  thst  In  this  case.  We 
are  not  here  seddng  a  graiaral  rule  that  shall 
apply  to  evCTy  case  resembling  jthe  present. 
nor  do  we  attempt  to  lay  down  any  audi  rule. 
We  simply  adjudge  that  in  audi  a  case  as 
this,  the  mortgagee  cannot  prevail  over  labor- 
ers and  material  men  without  showing  that 
It  Is  a  bona  flde  holder  of  the  princ^^  debt 
In  all  that  tbe  term  *bona  flde  hdder'  Implies. 
It  cannot,  In  a  case  like  tbls,  where  tiive 
was  no  railroad  In  exiatenoe  whoi  tbe  mort- 
gage was  ddlvered.  be  deemed  a  bona  flde 
hdder,  as  against  labnara,  medianica,  and 
material  men,  without  showing  that  before 
notice  of  the  acqulittlon  of  the  Ueum  under 
the  statute^  a  fair  vshie  was  psld  for  tbe 
bonds." 

We  cmeur  In  both  the  reasoning  and  fbe 
omdusion  of  the  tiwegoing  opinion.  It  Is  not 
to  be  dolled  that  the  supreme  court  of  fbe 
United  States  distinguishes  betwem  the  roH- 
Ing  stock  and  chattds  of  a  railroad  company, 
whidi  It  diaracterises  as  "loose  property, 
susc^tible  of  separate  ownerahlp  and  sepa- 
rate UcDB,"  and  tbe  rosdbed,  stetlon  bouses, 
trai^  etc.,  and  upon  thia  distinction  holds 
that  irtiile  the  doctrine  as  to  the  afterae- 
quired  property  applies  to  flie  former.  It  does 
not  apply  to  the  latter.  The  baela  of  fids  dis- 
tinction is  the  doctrine  relatlre  to  fixtures  to 
real  property.  It  is  not  denied  that  If  one 
owns  real  estate  whldi  Is  subject  to  a  valid 
mortgage  or  otfaor  lien,  and  another  sells 
blm  personal  property  whtdi  be  permits  to 
be  afllxed  to,  or  Inocnrpwatod  Into,  the  real 
estate,  be,  by  so  doing,  waives  any  rl^t  be 
might  ottierwlse  hare  to  datm  a  Uen  tor  the 
purchase  price  superior  to  the  prior  mort- 
gage; and  this  arises  out  of  tihe  necessity  ot 
the  case,  because  otherwise  the  morigagee 
might  be  derived  of  his  security  hy  the  de- 
precation of  values,  or  by  extravagant  or 
exorbitant  Improvements,  without  bis  knowl- 
edge or  consent  But  how  can  this  be  the 
case  when  a  mortgage  is  made,  and  tte  moo- 
C7  adTSnoed  upon  It  ftr  the  sole  porpaoe  «f 
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brioglDK  Into  existence  tbe  entire  property 
npoa  which  the  mortgage  Is  intended  to  rest? 
The  case  at  bar  la  a  good  Ulustratton.  The 
InveatmMit  Company  knew  that  Its  bonds 
and  mortgage  were,  and  would  remain,  of 
no  raloe,  nnleas  the  railroad  should  be  con- 
stmcted;  It  knew  that.  In  order  that  such  a 
road  should  be  constructed,  material  and 
labor  were  Indispensable,  and  that  the  Ne- 
braaka  statute  guaranties  a  lien  to  those  who 
should  furnish  them.  Tbe  Inrestment  Com- 
pany made  Brb  and  tbe  Wyandotte  Company 
Its  agents  for  the  pnrpoee  of  this  construc- 
tion, and  it  owed  the  duty,  to  persons  furnish- 
ing material  and  labor  in  the  building  of  this 
railroad,  to  see  that  the  money  advanced  was 
applied  to  tbe  payment  of  their  daims. 

Another  point  made  by  the  appelant  Is 
that  Kilpatrick  Bros.  &  Collins,  by  their  con- 
duct, hare  waived  their  rights  to  a  Uen.  It 
appears  that,  after  the  completion  of  the 
wwk.  one  Strohm,  who  was  their  accountant 
and  bookkeepo**  tt^ether  with  Brb,  the  presi- 
dent of  both  railroad  companiea,  made  a 
computation  and  agreement  as  to  ttie  amotuit 
remaining  unpaid  onder  the  contract,  and 
received  from  the  latter  aoc^ted  drafts  up- 
on the  Wyandotte  Company  for  that  amount; 
but  be  testified,  without  contradiction,  that 
it  was  expressly  agreed  that  these  drafts 
were  not  taken,  or  to  be  considered,  aa  pay- 
ment, but  only  as  oc^teral  security  there- 
for,  and  as  constituting  a  record  of  the  com- 
putation and  acccffd,  and  that  thwe  was  no 
agreement  (or  the  relinquishment  of  any  ex- 
isting or  prior  obligation  In  favor  of  bis  prin- 
cipals, and  that  no  such  release  was  intended 
by  him,  nor,  so  far  as  he  was  aware,  Brb. 
We  do  not  tliink  that  the  more  receipt  of  the 
drafts,  xmAar  such  circumstances,  amounted 
to  a  waiver,  which.  In  the  absence  of 
on  express  agreement,  will  not  be  presumed 
or  Implied,  contrary  to  tbe  intention  of  the 
party  whose  rights  would  be  Injurtoosly  af- 
fected thereby,  nnleas  by  ms  own  conduct 
the  opposite  party  has  be^  misled,  to  his 
prejudice  Into  the  honrat  belief  that  such 
waiver  was  Intended  w  consented  to;  and  It 
Is  not  claimed  that  such  was  the  case  here. 
In  Farlow  v.  Bills,  15  Gray,  229,  it  Is  said: 
"Walw  Is  a  voluntary  rellnqulshmrat  or  re- 
nunciation of  some  right,  or  ftvegoing  or 
giving  up  of  some  benefit  or  advantage, 
which,  but  for  such  waivw,  tbe  party  relin- 
quishing would  have  enjoyed.  It  may  be 
proved  by  express  declaration,  or  by  acts  and 
declarations  manifesting  an  intention  and 
purpose  not  to  claim  the  supposed  advan- 
tage, or  by  a  course  of  acts  and  conduct,  or 
by  BO  neglecting  and  failing  to  act  as  to  In- 
duce a  bdlef  tliat  it  was  his  hitratlon  and 
pontose  to  walva  Still,  voluntary  choice  is 
of  the  essence  of  the  waiver,  and  not  mere 
negUgence."  In  Jones  on  Liens  (section  1011) 
It  Is  said:  "The  mere  taking  of  security  (or 
the  amount  of  a  debt  for  which  a  lien  Is 
claimed  does  not  ordinarily  destroy  the  Uen. 
To  have  this  affect  tiure  must  be  something 


In  the  facts  of  the  case,  or  the  nature  of  the 
security  generally,  which  Is  Inconsistent  with 
the  existence  of  the  lien,  and  destructive  of 
It"  *^e  taking  of  a  mortgage  upon  the 
same  property  upon  which  the  credits 
claims  a  statutwy  lieu  may  not  displace  the 
lien.  The  mortgage  Is  regarded  as  a  cumu- 
lative security,  and  the  creditor  may  enforce 
either  the  lien  or  the  mortgage.  So,  also,  the 
taking  of  the  collateral  obligation  of  another 
person  for  the  payment  of  a  lien  does  not 
OTdtnarlly  debar  tbe  lienholder  from  claiming 
the  security  of  his  lien,  unless  tbe  circum- 
stances are  such  that  an  int^tion  to  waive 
the  Uen  may  be  reasonably  Inferred."  Payne 
V.  Wilson,  74  N.  T.  348. 

The  appellant  pleaded,  by  way  of  cr^ss  pe- 
tition to  the  claim  of  the  }n.  Scott  Company, 
that  the  lattv  had  Intervened  In  an  action 
Btm  pending  in  the  United  States  drcnlt 
court  for  this  district,  concerning  the  same 
matter,  and  that  that  court,  by  an  Intwloo- 
utory  decree,  had  adjudged  tbe  Uen  of  the 
intervener  to  be  auporlor  to  that  of  appel- 
lant An  Interlocutory  order  or  finding  In  a 
pending  suit  in  equity  In  a  federal  court  Is 
not  a  final  determination  of  the  rights  of  tbe 
parties,  but  one  which  may  be  modified  or 
discharged  at  any  time  befwe  the  enroll- 
ment of  the  final  decree.  Ayres  v.  Carver,  17 
How.  682;  Thomas  v.  Wo<ddrldge,  23  Wall. 
283;  Forgay  v.  Conrad.  6  How.  201;  Ex  parte 
Jordan.  94  U.  S.  248.  This  order,  tbovfore, 
did  not  merge  tbe  claim  of  the  Ft  Scott  Com- 
pany, and  was  not  a  bar  to  the  Utlgatlon  of 
the  same  matters  In  the  state  court  The 
mere  pendency,  in  the  courts  of  another  Ju- 
risdiction, of  an  action  between  the  same  par- 
ties, and  concerning  tbe  same  subject-matter, 
cannot  be  successfully  pleaded  In  bar  or 
abatement  Gkn^lon  v.  Gllfoil.  99  U.  S.  168; 
Sharon  v.  Hill,  22  Fed.  2S;  Stanton  v.  Bm- 
brey.  98  U.  S.  648,  and  authorltlea  there  cited. 
A  demurrer  to  this  answer  was  therefore 
propo'ly  sustained.  The  foregoing  conclu- 
sions we  regard  as  decisive  of  the  case,  and  as 
readerlng  unnecessary  the  determination  of 
other  questions,  some  of  them  important  and, 
far-reaching,  which  are  discussed  In  the 
hrletB.  The  Judgment  of  the  district  eonrt  is 
ttaerefOTe  In  all  things  affirmed. 

MAXWBLL,  C.  J.,  with  NORVAI^  J.,  con- 
curs. 

(Jan.  10,  1894.) 
POST,  J.,  (dissenting.)  I  am  unable  to  con- 
cur in  tbe  conclusion  of  the  majority  of  the 
court  in  this  case.  In  my  Judgment,  tbe  law 
Is  correctly  stated  In  tbe  following  opinion 
submitted  by  Commissioner  IRVINE,  In 
which  Commissioner  RYAN  concurs: 

IRVINE,  O.  With  moat  of  tbe  points  cov- 
ered by  the  opinion  of  the  court,  the  writer 
concurs.  He  has  been  unable,  however,  to 
reach  tbe  same  conclusion  as  to  the  priority 
between  the  mortgage  and  the  construction 
liens.  In  bis  view,  this  question  must  be 
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■determined  upcm  principles  somewhat  differ^ 
«nt  from  those  upon  which  the  majority  opin- 
ion Is  based,  and.  In  order  that  the  writer's 
views  may  be  properly  understood,  It  will 
tw  necessary  to  discuss,*  not  only  the  gronnds 
uc>on  which  the  majority  opinion  is  based, 
tnit  also  other  questions  arising  In  argummt 
In  the  first  ^ce.  It  la  to  be  observed  that 
•our  statutes  eziH^asIy  permit  railroad  com- 
panies to  mortgage  their  property  and  fran- 
chises tor  the  purpose  of  securing  money  bor- 
rowed bj  them  for  the  construction  and 
«quipment  of  their  roada.  (Comp.  St  c.  16, 
I  117;)  and  It  ts  also  provided  that  such 
mortgages  may,  their  terms,  Include  and 
cover,  not  only  the  property  of  the  companies 
makigg  Qiem  at  the  time  of  their  date,  but 
property,  both  real  and  personal,  which  may 
thereafter  be  aoinlred  by  them,  (Id.  i  lid.) 
In  the  next  place,  the  legislature  has  pro- 
Tided  for  liens  upon  railroads  to  secure  la- 
borers and  material  men  for  labor  per- 
Trariaed,  and  material  fornished,  for  the  con- 
struction, repair,  or  equipment  of  such  rail- 
roads. This  lien  is  created  by  an  act  s<»ne- 
what  similar  to  the  general  mechanic's  lien 
law,  but  passed  at  a  different  time,  and  as  a 
<Ustlnct  act,  and  differing,  In  many  of  Its  paz^ 
ticulars,  from  the  general  law  creating  me- 
chanics' Hens.  These  liens  are  wholly  the 
-creatures  of  statate,  and  depend  upon  the 
statute  for  their  existence,  extent,  and  con- 
structi<m.  While  Oie  statute  does  not,  In  ex- 
press terms,  fix  the  time  when  such  liens 
shall  be  deemed  to  accrue,  the  law  la  so  far 
analogous  to  the  general  mechanic's  hm  law 
that  tt  Is  almost  a  necessary  conelusion  that 
the  constmctitm  placed  upon  that  law  should 
apply  to  tills,  to  wit,  that  the  Uem  attaches 
from  the  time  labor  is  begun,  or  the  first 
material  furnished;  but,  as  between  two  or 
more  lienors  upon  the  same  Improvement, 
there  is  no  {Mriority,  unlus  It  be  where  Inters 
voilng  rights  of  third  persons  require  a  dif- 
ferent rule.  A  further  gennal  observation 
may  be  made:  A  railroad  is  an  entity.  Its 
whole  line.  Including  right  of  way,  roadbed, 
,stationa,  shops,  eqoljmient,  and  all  property 
necessary  for  the  effective  operation  of  the 
road  in  its  entirety,  constitute  a  single  pn^ 
erty,  which  cannot,  in  the  absence  of  stat- 
ute, or  of  peculiar  equities  of  a  very  con- 
trolliog  character,  be  dismembered  by  sellbig 
'different  portions  separately.  This  general 
doctrine  or  policy  Is  too  well  settled  by  the 
untfonn  current  of  authorities  to  penult  any 
■extended  discussion.  The  mortgage  here  in 
question,  and  the  liens,  must  be  treated  as 
coextensive  in  regard  to  fbe  property  upon 
which  they  operate,  unless  a  separation  of 
this  property  Is  practicable,  and  required  by 
the  equities  of  the  case.  Applying  the  ordi- 
nary rules  governing  the  priorities  of  such 
tncumbrances,  the  lien  of  the  mortgage  would 
take  effect  upon  the  date  of  ita  record.  July 
13,  1S80,  while  the  coDstruction  liens  would 
not  attadi  nntU  August  20Ul  It  la  claimed, 
faowerer,  that,  under  the  faats     this  case. 
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the  mortgage  should  be  subordinated  to  the 
construction  liens.  The  principal '  ground 
upon  whldi  this  contention  is  based  Is  that 
a  mortgage  upon  after-acquired  property  at- 
taches to  such  property  only  to  the  extent  of 
the  mortgagor's  hiterest  tberelD.  and  subject 
to  any  liens  existing  thereon  at  the  time  of 
its  acquisition  ^ry  the  mortgagor.  Thia  prin- 
ciple Is  equitaMe,  and  Is  established  by  the 
authwltles;  but  tt  is  subject  to  a  broader 
law,— Oiat  existing  Uens  cannot  be  displaced 
in  Its  application.  The  cases  upon  this  sub- 
ject appear,  at  first  Inspection,  to  be  some- 
what In  conflict,  but  a  close  examlnaticHU  of 
tbe  leading  cases  establlslies  a  real  harmoDy 
In  the  decisions. 

In  RaUroad  Ca  T.  Gowdny.  H  Wan.  4DB, 
there  were  several  mortgage  upon  the  same 
raQroad,  the  last  In  point  of  time  being  gl7- 
en  to  secure  a  debt  tor  raUs  used  In  the  con- 
struction of  the  road.  It  was  tbore  held  that 
this  mortgagft  was  Junior  to  those  which  had 
Ifflority  of  time.  It  vras  held  that  the  Junior 
mortgagee  ocevpted  the  position  of  an  a«- 
slgnee  of  the  mortgagor,  and  that  by  allow- 
ing his  property  to  go  into  the  road  he  bad 
ccmsented  that  the  senior  mortgagee  shoold 
attach,  to  his  exclusion.  The  impractica- 
bility of  dismembering  the  railroad,  and  s^ 
Ing  Its  different  parts,  was  also  empbaslxed, 
and  so  vras  tbe  fact  that  tbe  iwoperty  ac- 
quired throogh  purehaae  from  the  Junior 
mortgagee  had  become  a  tnrt  of  the  real 
estate,  and  subject  to  all  existing  Uens  there- 
on. In  U.  8.  T.  New  Orleans  A  O.  R.  Oo., 
12  Wall.  802,  the  railroad  company  bad  pur- 
chased certain  rolling  stodc,  tbe  vendor  In 
the  contract  of  purchase  retaining  a  lien 
thereon  for  the  pnrchase  money.  It  was 
then  held  that  a  blanket  mortgage,  in  ex- 
istence at  the  time  the  rolling  stock  was  por- 
duued,  attached  to  the  rolling  stock  In  tlie 
CDQdltiOD  In  irtilch  It  came  Into  the  mort- 
gagt^s  hands,  and  only  to  such  Interest  as 
the  mortgagor  acquired,  and  that  therefore 
the  lien  of  the  vendor  of  the  rolling  stock 
vras  saperior  to  the  Uen  of  tbe  mortgage  ui^ 
on  the  rolling  Stock  akme.  This  seems  to  be 
tbe  case  where  the  doctrine  conteaded  for 
by  the  appdlees  was  first  applied,  and  la 
tills  case  the  court  said:  ''Had  the  property 
sold  by  the  governmcait  to  the  railroad  com- 
pany tieen  rails,  as  in  the  case  of  Railroad 
Ox  T.  Gowdr^,  or  material  whidi  became  af- 
fixed to,  and  a  part  of,  the  principal  thing, 
the  result  would  have  been  different;  bnt. 
being  loose  property,  susceptible  ot  separate 
ovraershlp  and  separate  ll«ia,  such  Uens,  If 
blading  upon  the  railroad  company  Itself, 
are  unaffected  by  a  prior  general  mortgage 
by  tbe  company,  and  paramoimt  tbereto." 
In  Fosdick  r.  SchaU,  99  U.  S.  285,  and  la 
Fosdick  V.  Oar  Co.,  Id.  250,  the  doctrine  of 
U.  S.  V.  New  Orleans  &  O.  R.  Co.  was  re- 
affirmed in  regard  to  rolling  stock  sold  to 
ihe  mortgagor  under  a  contract  of  condltitw- 
al  sale,  and  in  Fosdick  v.  BchaU  a  portkm  of 
the  langnsge  Jnst  qnotsd  tana  tlw  New  Of 
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Imam  GaM  «u  repeated.  Ttae  cbm  ctf 
BnxAs  T.  BaUroad  Oo.,  101  U.  &  448.  was 
decMed  upon  ttie  statutes  of  I6wa,  which  la 
terms  allow  to  mechanics  a  Uen  npon  the 
halldliig,  erectton,  or  Improrement  prtor  to 
ttiat  of  a  pre-e^stliur  mortgage  upon  the 
kmd.  Our  statutes  are  not,  in  this  respect, 
similar  to  those  of  Iowa.  The  distinction 
will  be  hereafter  referred  to.  Myer  r.  Car 
Co.,  102  U.  S.  1,  was  another  case  of  a  con- 
dittonal  sale  of  cars,  and  reaffirmed  Fosdldc 
T.  SdmH.  In  Thompson  v.  Railroad  Co^ 
182  U.  S.  68, 10  Sopi  Ot  28,  a  mortgage  coT- 
•ring  after^eqnired  piooexty  was  held  snpe- 
rior  to  the  liens  ot  posons  fumlshlDg  monej 
for  the  ccaistmiction  of  a  portion  of  the  road 
upon  the  profits  of  that  porUon,  the  portion 
eenstmcted  being  within  the  original  charter 
at  the  nUroad.  WilUamsm  t.  Bailroad  Ca, 
38  N.  J.  Bq.  277,  and  the  same  case  on  ap- 
peal,  29  N.  J.  Eq.  311,  Is  moch  relied  np<m 
by  appellees.  In  that  case  certain  docks 
wwe  ooDstmcted  for  the  Limg  Branch  ft 
See  shore  Bailroad  Company,  and  the  lien 
datan  was  filed  against  the  New  Josey 
Soathwn  Company  aa  builder,  and  the  Sea- 
shore road  aa  owner.  The  Southern  Com- 
pany seems  to  hare  owned  a  controlling  in- 
screst  In  the  stock  of  the  Seashore  Company, 
bat  there  had  been  no  consolidation  of  the 
roads,  mv  any  formal  purchase  or  coDTey- 
aneeu  The  lien  for  the  constmctlon  of  the 
docks  was  held  to  be  superliH'  to  a  blanket 
BMrisage  gtren  by  the  New  Jers^  Southern 
Company,  and  this  priority  was  established 
^aa  the  ground  tbat  the  mortgage  of  the 
Sonthmi  Gtnnpany  attaciied  to  the  whole  of 
the  property  of  the  Seashore  Company,  sub- 
ject to  eating  Uens.  It  Is  Mainly  inU- 
nated  that*  had  the  work  beat  done  for  the 
Southern  Company  upon  land  then  owned 

it,  the  decision  would  hare  been  different 
in  Botsford  v.  Railroad  Co.,  41  Conn.  454, 
tlie  lira  was  tor  the  construction  of  a  depot 
npon  lend  whose  owner  agreed  to  give  It  to 
thB  company,  prorlded  tbat  it  would  build  a 
depot  thereon.  No  amreyuice  was  in  fact 
made,  and  the  lien  for  conatractlon  was  held 
mperkir  to  a  blanks  mortgage  upon  the 
nllroad,  because  the  legal  title  had  never 
Tested  In  the  railroad,  and  the  equitable  title 
did  not  Test  In  it  until  the  d^Mt  waa  com- 
pleted*  and  after  the  lien  attached.  In 
Farmers'  Loan  &  Trust  Co.  t.  Canada  ft  St 

B.  Co.,  127  Ind.  2S0,  26  N.  £).  784,  the  court 
expresses  a  grave  doubt  as  to  whether,  under 
kbe  law  <tf  Indiana,  a  morteage  can  be  made 
to  attach  to  afteracqulred  property  In  any 
event,  and  the  authority  of  the  case  jspoa 
this  question  is  weakened  tqr  the  existence 
of  that  doubt  Moreovor,  the  court  dis- 
claims any  attempt  to  lay  down  a  general 
rnle,  bat  Imlds  that  under  the  special  facts 
«f  that  case  the  OMiatructlon  lien  was  snpe- 
rior  to  the  mortgage;  and  the  court  was  un- 
doubtedly light  In  its  concln^n.  The  bon^ 
to  secure  which  the  mortgage  was  given 
were  Issued  to  a  construction  company,  and 
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the  oourt  held  that  this  construction  com- 
pany conid  not  set  tip  the  b(mds,  given  to  It 
under  these  cfrcomstances,  as  anperiw  to  the 
liens  of  material  men  for  debts  wUch  the 
construction  compai^  Itself  owed  them.  It 
appeared  that  the  constmction  company  had 
hypothecated  a  portion  ot  tbia  bon^;  but 
when,  where^  and  to  whom  these  bonds  had 
been  pledged  did  not  appear,  and  the  court 
could  not,  in  that  Utlgatl<ni,  ccmslder  the 
righfei  of  the  pledgees.  Perhaps  the  best 
tiucidatioa  of  the  whole  questi<»i  Is  found 
In  the  case  of  Bailroad  Co.  r.  Hamilton,  134 
U.  S.  286,  10  Sup.  Ct  S46,  frtiere  Mr.  Justice 
BrewOT  reviews  ttie  authorities,  and  holds 
that  a  blanket  mortgage  creates  a  lien  whose 
priority  caimot  be  displaced  by  a  contract 
between  the  company  and  a  third  jwrty  for 
the  wectlon  of  buHdings  or  other  works  of 
original  construction.  In  this  case  the  lien 
waa  for  flie  oonstmetlw  of  a  dock  upon  land 
of  which  the  mortgagor  was  the  equitable 
owner,  and  the  case  was  distinguished  from 
the  case  of  Botsford  v.  Railroad  Co.  upon 
that  ground.  In  Farmers'  Loan  ft  Trust  Co. 
V.  Kansas  City,  W.  ft  N.  W.  B.  Co.,  B3  VeA. 
182,  Judge  CaldweU,  in  an  eocceedingly  lucid, 
vigorous,  and  learned  opinion,  discusses  the 
relative  eqidtles  of  such  mort^ges  and  llnis, 
but  (so  far  aa  the  case  Is  analogous  to  this) 
up<m  the  basis  of  what  the  law  ought  to 
be,  rathtf  than  what  it  has  hwe^ore  been 
declared  to  b^  and  gives  priority  to  ontaln 
Uens,  as  against  a  mortgagee  of  the  railroad* 
because  of  condltlonB  Imposed  i^Km  the  mort- 
gai^  in  the  appointment  of  a  receiver  at  its 
instance^  the  condltlrau  receiving  the  assent 
of  the  mortgagee.  While  we  are  not  dis- 
posed to  question  the  correctness  of  the  ab- 
Btxact  opinions  expressed  bT  J'udge  Caldw^ 
nw  of  his  detamlnatlon  of  the  law  aa  ap- 
plied to  that  case,  bis  conclusions  are  not 
applicable  to  this  case,  where  the  mortgagee 
stands  uprnt  Its  vested  rights,  and  haa  not 
ctmsented  to  any  displacement  of  Its  lien, 
nor  asked  the  court  for  any  relief,  autboria- 
ing  the  court  to  impose  upon  It  similar  con> 
ditions. 

Other  cases  might  be  dted,  but  the  general 
principles  appllcabte  are  wdl  lUustrated  1^ 
those  retired  to,  and  we  do  not  think  that 
any  weU-conaldered  case  can  be  found  in 
opposition  to  these  principles,  whltdi  may  be 
briefly  stated  as  follows:  A  mortgage  oov- 
tflng  after-acquired  property  attaches  to 
such  property  as  It  is  araiulred  by  the  mort- 
gagor. Where  such  property  remains  sep- 
arable and  sosceptlUe  of  separate  ownership, 
Ihe  uiOTtgage  <mly  attaches  to  the  Intoest 
of  the  mortgagor  therein,  and  does  not  dis- 
place «Kistlng  lioiB  thereon.  Where,  how- 
evo*.  the  after-acquired  property  becomes  In- 
separably a  portion  ot  the  real  estate  to 
which  the  mmrtgage  has  attached,  the  mort- 
gage eztoDds  to  such  property,  as  in  the 
familiar  ease  of  a  house  erected  upon  a  lot 
burdened  a  mortgage.  In  that  case  no 
one  would  now  have  the  hardihood,  undo* 
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onr  statnte,  to  daim  tiiat  Uisdm  tot  flie  oon- 
stmctloD  of  tbe  bouse  flbonld  displace  the 
mortgage,  in  the  absence  of  spedsl  drcnm- 
stances  operating  by  way  of  estoppel.  In 
this  cose  substantially  the  whole  of  tbe  iltftt 
of  way  had  been  acqnired  by  tbe  Beatrice 
road  befbre  any  work  was  done  the  Kll- 
Patricks,  or  any  ties  famished  by  the  Ft 
Scott  road.  The  statnte  gives  power  to  rail- 
road companies  to  mortgage  the  whole  or 
any  part  of  their  property  and  franchises, 
and  such  mca^ge  is  made  binding  npon  the 
lands,  roads,  w  other  pnq)ert7  ot  the  rail- 
road company  mentioned  In  such  mortgage. 
Oomp.  St  a  16^  H  117.  118.  This  mwtgage 
expressly  described  the  right  of  way  as  a 
part  of  the  property  mortgaged.  This  right 
of  way  mis  real  estates  to  which  tbe  mort- 
gage attached  Uie  Instant  it  was  aopiired  by 
tile  Beatrice  road.  The  woik  performed, 
and  the  materials  famished,  by  the  Umors, 
wen  disQnctiy  Improronenta  upon  flie  real 
estate,  and  Inseparable  therefrom,— in  the 
hingaage  of  the  supreme  conrt  of  the  United 
States,  "not  susc^itlble  ct  separate  ownw- 
shlp  or  separate  liens."  To  give  the  lleuOTS 
priority  wonld  compel  us  to  displace  the  pri- 
ority  of  a  mortgage  existing  upon  the  real 
pn^erty  at  the  time  ttn  liens  aocroed.  This 
Is  something  which  we  do  not  think  any 
coort  has  tbe  right  to  do. 

But  the  appellees  contend  that,  notwith- 
standing the  principles  Just  stoted,  thoy  can- 
not be  urged  In  support  of  thla  mortgage, 
because  the  bonds  to  secure  which  the  mort- 
gage wna  given  were  not  in  the  hands  ot 
bona  fide  holdos  fbr  Talne.  We  can  see  no 
force  in  this  contentton.  In  one  sense  It 
mi£^t  be  said  that  the  Inrestment  Company 
does  not  occupy  the  positl<m  of  ft  bima  flde 
holda-,-~that  Is,  It  to(A  tin  bonds  with  full 
knowledge  of  the  fiocts;  It  knew  that  the 
raOroad  had  not  been  constructed;  ft  was 
bound  to  know  that,  under  the  law,  persons 
furalshlng  material,  or  performing  labor,  in 
the  construction  of  tiie  road,  might  become 
entltied  to  liens  thelreon;  snd  If  the  righte  of 
the  bondholders  depended  upon  tiieir  Igno- 
rance, at  the  time  of  receiving  the  bonds,  of 
outstanding  equities  In  favor  of  third  per- 
sons, they  certainly  could  not  be  consido'ed 
bona  flde  holdm  without  notice.  But  thdr 
rl^ts  do  not  depend  upon  their  establish- 
ment of  such  ignorance.  The  Investment 
Company  Is  a  holder  for  value.  It  has  ad- 
vanced the  whole  loan  of  9200,000,  and  we 
take  it  that  no  one  will  question  the  doctrine 
that  a  pledgee  of  such  securities  Is  a  bolder 
fbr  value  to  the  extent  of  tiie  Indebtedness 
fbr  which  they  stand  pledged.  The  case  of 
FarmCTS*  Loan  &  Trust  Ca  v.  Canada  ft  St. 
U  R.  Co.,  127  Ind.  2S0.  26  N.  E.  784,  Is  not 
opposed  to  this  view.  The  pledgees  In  that 
case  wot!  not  protected,  because,  in  tbe  lan- 
guaffc  of  the  court,  there  was  no  evidence 
as  to  "when,  wher^  or  to  whom  these  bonds 
had  been  pledged."  The  Investment  Com- 
pany, advancing  Ite  money  In  good  faith,  and 


promptly  rectvdlng  its  mortgage,  hod  a  right 
to  Ttiy  npon  its  pri<Hity  in  time,  and  the 
Uenm,  by  the  record  of  that  mntgage,  w«ie 
notified  of  tbe  existence  of  Its  lien,  and  en- 
tered into  their  contracts,  and  into  their 
performance,  with  sndi  notice.  Many  <rf  the 
cases  In  the  siqHreme  court  ot  the  United 
Stetes  heretoffoe  cited  support  this  view. 
Se^  ioOf  on  this  pcMhit,  Houy  ft  Ooatawocth 
Oo.  V.  Bond,  (Neb.)  6B  N.  W.  643. 

It  is  argued  at  great  loigtii  that  the  peeiffisr 
provirfons  of  section  S  of  tiie  act  proTldlag 
for  coostmctlon  liens  on  railroads  (Oomp. 
St  &  64,  art  2)  subject  the  mortgage  to  the 
UeOBL  This  section  requires,  for  the  perfect- 
ing of  the  lien,  the  filing  with  tbe  proper 
county  clerk  of  a  statement  of  accoont  set- 
ting forth  tbe  time  when  the  matolal  was 
furnished  or  labor  performed,  and  con  tabl- 
ing a  correct  desolption  of  tiie  pnverty  to 
be  charged  with  tbe  lien,  and  verified  by  af- 
fidavit. It  is  furtiier  provided  that  tHs 
statement  must  be  filed  by  a  principal  oob- 
tractor  within  90  ds^  flrom  tiie  date  «■ 
which  the  last  material  shall  have  been  fto<- 
nlshed,  or  the  last  of  the  labor  performed 
and  continues  as  follows:  "But  a  fOlhit* 
or  omission  to  file  the  same  within  the  pe- 
riods last  aforesaid  shall  not  defeat  the  Vm 
except  against  purchasers  or  Incnmbranoe* 
in  good  fiUtii  wltiumt  notice  whose  rights 
accrued  after  the  tiibty  or  ninety  days,  as 
the  case  may  be,  and  before  any  claim  for 
the  lien  was  filed."  Hie  constractkm  that 
the  «{)pellees  place  upon  this  hmgnag*  to 
that  the  only  Uens  which  can,  under  any 
drcomstances,  be  superior  to  tbe  ooastme- 
tlon  Uens,  are  thow  which  aceme  dmteg 
sndi  default  In  the  filing  ot  rtwlmif,  »^ 
without  notice  of  the  dalma.  It  Is  quite 
clear  that  this  construction  to  not  oorreeL 
The  object  of  the  section  referred  to  to 
principally  to  provide  fbr  the  perfsctlnir  ^ 
the  Uen  by  filing  a  verified  chdm,  and  the 
proviso  to  Inserted  with  reference  to  tbb 
object  alone.  Prior  incnmkvancas  cannot 
be  affected  by  flie  lloi  at  all,  mocii  less  by  a 
failure  to  perfect  it  wlti^  time;  bnt  for 
the  protection  of  Ixma  fide  creditors  whose 
claims  aecme  aftw  a  default  In  filing  the 
claim  tills  provlao  is  Insotod,  defeating  the 
lien  so  in  dedCault,  irime  necessary  to  ik«- 
tect  such  creditors.  The  language  has  mm 
reference  to  Incumbrances  prior  In  time  to 
audi  liens.  To  give  the  sectitm  the  oob- 
structlfm  coot«ided  tot  would  be  to  noBUy 
the  whole  pcAIcy  of  oar  statutes  In  regard 
to  recording  and  the  iHlority  of  Incurabras- 
ces.  and  would  confilct  wltli  the  wpMt,  at 
least  of  section  120,  c.  16,  Gomp.  St,  pro- 
viding that  the  recording  of  a  railroad  mort- 
gage shall  be  notice  to  all  the  ynxM  ot  tbe 
rights  of  all  iwrttes  undor  the  same  lUi 
point  has  been  much  discussed  on  bdialf  of 
some  of  the  appellees,  and  also  by  counsel 
Interested  in  a  similar  question,  who,  by 
leave  of  the  court  have  filed  a  brief.  Afe- 
tention  to  called,  1^  all  of  coonsd  who  ai<> 
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gae  this  QDSBtion,  to  the  dmllartlr  existing 
between  the  Iowa  stntutea  and  our  own,  bat 
the  argomentB  made  diStet  widely.  In  one 
brl^  it  is  argaed  that  the  ■Imnarlty  of  the 
statutes  makes  the  Iowa  dedsioiiB  closely  In 
point,  tf  not  controlling,  and  that  tibe  Iowa 
dedakms  fiiTOr  the  priority  of  the  conatrae- 
tion  liens;  but  counsel  in  anothw  brief  ar- 
gue tlw  question  upon  general  prlndplee  as 
to  the  construction  of  statutes,  reach  Uie 
same  conclusion,  bat  contend  that  the  dlflw^ 
puces  in  the  statutes  rendor  the  Iowa  ded- 
skms  InappUcable.  The  similarities  which 
exist  warrant  the  Inference  that  our  law  was 
largely  taken  from  that  of  Iowsl,  and,  were 
Che  statutes  In  all  ptdnts  essentially  similar, 
we  should  feel  bound  to  give  our  law  the 
constmctlon  placed  upcoi  the  Iowa  law  by 
the  courta  of  that  state  befUre  ours  was 
ad<9ted;  but  the  statutes  (UBec  In  at  least 
ime  very  Impwtant  feature,  and  the  declsIcHis 
do  not  support  the  contention  ctf  the  appel- 
lees. Section  8  of  our  law  relating  to  the 
filing  of  a  claim  of  lien,  and  the  effect  of 
tbB  failure  to  file  the  same  within  the  time 
provided,  is  rimllar  to  sectlcm  6  <tf  the  Iowa 
law.  Laws  1876,  c.  100.  Section  0  of  tike 
Iowa  law.  bowever,  ocmtalns  proTlsl(ni8  es- 
tablishing the  position  of  Uens  in  respect  to 
other  Incumbrances.  One  <tf  these  pcoYl- 
alonB  Is  the  following:  'TThe  liens  fiir  the 
things  aforesaid  or  the  WOTk,  Including  Oiose 
for  additions,  repairs  and  betterments  shall 
attach  to  the  buildings,  erections  or  in^rove- 
ments  for  which  they  were  furnished  or  done 
ta  preference  to  any  prior  lien  or  Incum- 
brance or  mortgage  upon  the  land  upon 
which  such  erection,  building  or  Improvement 
b^on^  or  Is  meted  or  put"  Oliere  Is  no 
such  provision  In  our  statute.  It  was  be- 
cause of  that  provtelon,  or  a  similar  one,  of 
which  that  Is  amendatory,  that  tiie  supreme 
court  of  the  United  States,  In  Brooks  v. 
Railroad  Q>.,  snprn,  htid  the  construction 
liens  paramount  to  the  mortgage.  In  all  the 
Iowa  cases  where  such  llpns  have  been  held 
prior  to  ezlBtittg  mortgages,  the  decision  has 
be«i  based  upon  section  9.  In  all  the  cases 
wherein  section  6  has  been  construed,  the 
question  was  not  betwem  constmctlon  liens 
and  prior  mortgages,  but  between  construc- 
tion Uois  and  snbseqaent  mortgages;  and 
the  course  of  dedslons  has  been  exactly  In 
accordance  with  the  construction  which  we 
have  above  placed  upon  section  3  of  onr 
law.  The  case  of  Lumber  Oa  t.  Bowman, 
aowa,)  42  N.  W.  667,  clearly  states  the  com- 
bined effect  of  these  two  sectlojjs,  mi  shows 
that,  In  the  absence  of  section  0,  the  superior- 
ity of  a  mortgage  prior  In  time  to  the  con- 
struction Ums  could  not  be  denied. 

It  Is  also  urged  that  the  bonds  are  void, 
w  at  least  mHinegotlAble,  as  not  amformli^ 
with  that  portion  of  section  117,  c.  16,  Gomp. 
Ht.,  which  authorises  rallrrad  companies  "to 
issue  thdr  cwporate  bonds  *  *  *  secured 
by  said  mortgages  or  deed  of  trust  *  *  • 
convertible  Into  stock  or  not,  as  shall  plainly 


be  expressed  on  the  face  of  each  and  every 
bond  80  Issued  by  said  company."  These 
bonds  are,  on  their  fac^  an  absolute  obHgo^ 
tlon  for  the  pigment  of  money.  Their  lan- 
guage In  ttils  respect  Is  as  foUows:  "Prom* 
Ises  to  pay  In  gold  oirin  of  the  United  States 
of  America  of  the  present  standard  wdgbt 
and  fineness,  w,  at  the  optlm  of  the  holder, 
In  sterling  mon^,  at  tbe  fixed  rate  of  49^ 
pence  per  dollar."  The  objection  made  Is 
that  ttils  bond  fiills  to  e^r^a  on  Ita  face 
whether  or  not  It  Is  convertible  Into  stock. 
We  construe  the  statute  as  requiring  that 
if  the  bonds  are  convertible  into  stodc,  such 
fact  shall  be  plainly  expressed  on  tlieir  face. 
A  more  distinct  and  abstdnte  obUgatlon  to 
pay  money  alone  could  not  be  expressed 
than  Is  expressed  <m  the  face  of  the  bonds 
In  question. 

Another  contention  Is  that  tta  mortgage 
Is  In  excess  of  the  power  confwred  upon  the 
corpcwatlon,  In  that  the  anthcnrlty  to  execute 
mortgages  Is  confined  to  loada  which  at 
ready  have  some  portion  of  thdr  Une  oon^ 
structed.  This  contention  Is  based  upon  the 
clnnse  In  sectUm  120^  already  referred  to,  re- 
quiring such  mortgages  to  be  recorded  in 
«ch  organized  county  "through  which  said 
road  mortgaged  or  deeded  m«y  run  In  this 
state."  The  construction  given  to  this  lan- 
guage Is  too  narrow.  The  wwd  "run"  In 
the  statute  Is  an  nnfortunatdy  Inexact  term; 
but  Its  meaning  Is  reasonably  dear,  and  the 
language,  taken  In  connection  with  tiie  rest 
of  the  statute,  requires  tiiat  It  ahould  be  ^v- 
en  a  fatare,  as  well  as  present  construction. 
In  other  words,  that  the  word  "may"  should 
be  constroed  In  the  sense  of  "shall  here- 
after."  No  other  c<mstmotlon  is  reasinuibl& 

A  further  argument  urged  to  BU8teIn,the 
position  that  the  bonds  are  void  is  based  up- 
on the  allegation  that  their  amount  Is  In 
excess  of  the  maximam  indebtedness  pet^ 
mltted  by  law.  It  Is  claimed  In  argument 
that  no  lawful  stock  was  Issued  by  the  Bea- 
trice Company,  or,  If  any  was  Issued,  that 
Its  amount  was  not  sufficient  to  sustain  the 
Indebtedness  created,  or  attempted  to  be  ere* 
ated,  by  the  bonds.  Whether  or  not  evi- 
dences of  Indebtedness  of  a  corporation  be- 
yond the  limit  pramltted  by  law  are  abso- 
lutely void,  as  the  appellees  contend,  need 
not  here  be  deto-mlned.  We  cannot  see 
how  the  appellees  could  avail  th«nselves  of 
such  defense.  Tb»  bonds  wfxe  all  Issued  be- 
fore the  contracts  were  made  with  the  ap- 
pellee and,  if  the  Issue  of  bonds  was  be- 
yond the  power  ot  the  corporation  In  ttie  In- 
curring of  indebtedness,  a  forUcvi  the  in- 
debtedness to  the  lieuOTS  was  ultra  vh-ea. 
The  lienors  and  the  bondholdos  would  stnn*! 
In  precisely  the  same  position,  and  it  does 
not  He  in  their  mouths  to  raise  the  objection. 
Porter  v.  Steel  Co.,  120  U.  a  040,  7  Sup. 
Ct  1200.  Furthermore,  the  proof  does  not 
sustain  the  appellees'  contention.  Section  5 
of  article  11  of  the  constitution  prohibits 
railroad  corporations  from  Issuing  any  stock 
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•r  iKmdfl,  except  for  money,  labor,  or  prop- 
«t7  actually  reo^ved,  and  applied  to  the 
purposes  tat  wUcb  socli  corporation  was 
created.  Tba  artides  of  Incorporatlott  of  the 
Beati-ice  road  fix  the  capital  stodc  at  $l,000r 
000.  The  only  evidence  In  the  recrad  as  to 
the  Issuance  of  stock  Is  found  In  the  contract 
of  lease  between  the  Beatrice  road  and  the 
Wyandotte  road,  and  In  letters  paaidng-  be- 
tween offlcers  of  the  Inveetmait  Company 
and  offlcers  of  the  Beatrice  and  Wyandotte 
roads.  These  letters,  except  in  so  tar  aa  tbey 
amount  to  admissions  Undlng  v^on  the  cor- 
poiatlon  by  whose  authority  th^  wore  writ- 
ten, do  not  constltnte  competent  evidence  iq>- 
en  the  subject  The  Infa-ence  from  the  doe- 
vments,  howevw.  Is  that  the  Beatrice  rood 
has  issued  «7fiO,000  of  stock>-«iAclait,  If 
properly  Issued,  to  carry  the  bonds.  It  does 
not  appear  that  any  of  this  Issue  was  lOegal, 
unless  It  be  certain  stock  Issued  to  the  Wy- 
andotte Company  In  conaidMratlon  of  the  car- 
•nants  In  the  contract  between  the  Beatilos 
and  Wyandotte  Companies.  Amooc  these 
covenants  was  that  of  gnarantrtng  the  bonds^ 
and  also  of  paying  certain  rentals,  and  per- 
forming many  other  duties  In  conaectloa 
with  the  lease;  It  Is  not  questioned  br  oonn- 
sd  that,  between  companies  occupying  such 
relations,  one  may  hxM  the  sto<^  of  the  otlt 
cr,  and.  In  the  absence  of  evldoKe,  at  least 
as  to  the  value  of  the  covoiants  obtained 
flrom  the  Wyandotte  road.  It  cannot  be  sbM 
ISuit  this  stock  was  not  issued  for  money, 
labor,  or  property  actoally  received.  The 
majority  oidnlon  is  largely  based  upon  th* 
eonclnslon  that  the  Investment  Gon^nny 
made  Its^  a  pmnoter  or  prindpol  in  tlw 
coustmction  of  the  rood.  This  c«idusi«i  Is 
reached  upon  the  doctrine  first  establlsbed  in 
this  state  In  tiia  case  <tf  Uannfactnring  Go; 
V.  Kountze,  30  Neb.  m  46  If.  W.  1123.  The 
IvindiAe  decided  in  that  cuse  hoa  recently 
been  much  dlscnaaed  In  the  cases  of  Plctens 
V.  Investment  Co.,  (Neb.)  55  N.  W.  M7; 
Hblmes  Hntchlna,  (Neb.)  67  N.  W.  514; 
sad  Sbeehy  v.  Fulton,  Id.  395.  It  ts  not  nee> 
essary  to  repeat  that  discussion.  We  do  not 
ttrink  the  facts  of  this  case  warrant  the  court 
tat  applying  that  doctrine.  Wherever  it  Iws 
been  applied  It  has  beei  for  the  purpose  of 
Asrglng  the  estate  ot  the  owner  in  fee  on 
account  of  Improvements  made  by  his  execu* 
toiy  vendee.  The  court  has,  in  all  cases  fee 
Its  oppUcatton,  required  the  proof  of  facts 
sufficient  to  create  the  vendee  the  agent  of 
flie  vendw,  expresdy  or  by  Implicatltm.  Its 
application  to  this  case  refpilrea  a  far-«adt 
tag  extension  of  the  principle;  The  Invest- 
atent  Company  had  no  estate  In  the  railroad 
company;  it  was  not  even  a  stockholdo-  in 
the  corporation;  and  we  do  not  think  it  can 
be  deemed  an  "owner,"  vrithbi  the  meaning 
of  the  mechanic's  lien  law.  It  Is  true  that 
ihe  investmait  Company,  In  making  the  loan. 
Insisted  upon  the  method  to  be  adopted  for 
the  construction  of  the  road,  and  had  «ctenA- 
cd  negotiatloiks  with  its  promoters  in  re- 
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gard  to  the  organisation  of  the  eaapuxr,  and 
the  form  of  the  loan  and  Its  securily.  We 
cannot  see  In  these  acta  anything  more  than 
precantlonaiy  measnres  to  secure  the  loaa 
about  to  be  made,  and  we  believe  that  ir 
the  o^nlott  ot  the  majority  be  adhered  to  In 
future  cases,  and  carried  to  Ite  logical  cod- 
dlusion,  ev^  cme  who  Imds  money  to  an- 
other with  the  knowledge,  or  at  least  with 
the  Intention,  that  the  borrower  shall  use 
the  money  to  erect  bnprovements  upon  land 
pledged  to  seenre  the  debt,  must  be  said  to 
have  rendned  his  security  subject  to  any 
mechanics'  llou  aridng  out  of  the  constrnc- 
tkm.  TUs  result  would  be  contrary  to  the 
reason  of  post  adjudications,  and  we  tbhik 
unwarranted  upot  principte. 


LUDLOW  et  al.  v.  SZOLD  eC  aL,  (LEE  et 
InterrenerB.) 

(Supreme  Comt  of  Iowa.   Feb.  1.  1804.) 

VsmiB  IX  Civil  Casss  —  BauDSNoa  ot  Dsfbhi^ 

AST. 

October  2Sth,  J.,  who  had  for  two  yean 
been  Bving  in  ■  rented  house,  and  doing  bnsi- 
mBBs,  at  81,  is  S.  county,  grave  tip  the  ke7  of 
Uh  staie  to  the  mortgagees  of  the  itock,  tiDft 
went  away,  hia  wife  and  family  leaving  a  few 
days  later.  October  23d,  being  in  F.,  in  F. 
oian^,  J.  had  seen  the  railroad  agent  about 
Mme  goods  he  had  shipped  there  to  one  Q., 
and  had  also  ordered  a  car  load  of  soodfi,  is 
transit  to  him,  delivered  to  G.  Norember  10th, 
3.  registered  at  a  hotel  in  F.,  Inqairing  aa  to 
ratei,  but  not  saying  how  lon^  he  sfaoold  stay,— 
cmly  that  he  racpected  to  bo  into  a  conunission 
house.  November  14th.  tlie  sheriff  levying  ao 
attachment  against  J.  found  him  in  Q.  s  store; 
"seenringly  ranaing  the  business,"  and  took  the 
goods  and  key  from  him.  There  was  other  evi- 
dence that  J.  was  then  helping  Q.  Novemb« 
15th,  the  sheriff  recdved  a  warrant  tor  J.,  bat 
next  morning  eoald  not  find  him.  Bdd,  that  the 
court  was  justified  in  finding  that  on  November 
15tb,  aa  te  an  action  begun  on  that  day,  J',  was 
not  a  resident  of  S.  county,  bat  had  abandoned 
1%  intending  to  become  a  resident  of  F.;  and 
this  tihovgh  a  second  attadiment  had  bronght  to 
li^  property  of  his  in  8.  connty.  BoUnson, 
3^  dissenting. 

Appeal  from  district  court,  Woodbury 
county;  Soott  M.  lAdd,  Judge. 

On  November  15,  1889,  plalntlflb  com- 
menced tlds  action,  asking  for  an  attadi- 
ment, «nd  to  recover  for  goodiT  sold  and  de- 
livered. On  the  same  day  an  attachment 
waa  Issued  to  Webster  county,  and  on  that 
4hty  levied  upon  cotaln  chattels,  the  pmpw- 
ts  of  dtfendant  J.  Saold.  Intervmers  filed 
(Mr  pettthms.  alleging  that  oa  November 
M,  IffiOv  and  .subsequent  days,  they  aermlly 
bnnight  actions  in  the  district  court  at  Web- 
wter  county  against  J.  Ssold,  and  obtained 
Judgments  thoreln;  that  attachmnita  wm 
issued  in  said  actions,  which  attachments 
wen  upon  said  16th  6aj  of  Novemtier  lev- 
led  upon  the  same  property  in  Webster  coun- 
ty aa  which  plalntifb'  attadimaits  had  been 
levied.  They  allege  that  on  Novembw  15, 
1888,  defendants  were  not  restdentn  irf 
Woodbury  connty,  had  no  property  therria 
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subject  to  levy,  wen  not  t&rred  poBoaally 
by  plaintiUfa  in  Woodbwr  covitty,  aad  that, 
at  the  time  interrenerB  broui^t  their  mev- 
era!  suits,  J.  BsoU  waa  a  resident  of  Web- 
ster coiutty.  and  had  thartfn  the  property 
levied  niron,  and  that  plaintiffs  reached  no 
property  by  attachment  In  Woodbury  coun- 
ty. Int^reaws  ask  that  ttedr  liens  iqnm 
the  property  attached  be  declared  paramount 
and  superior  to  the  plalntUIs'.  Plaintiffs  an- 
swered these  petttkms,  denying  all  allega> 
tions  tbeceof.  except  as  to  tlie  snits  of  In- 
tervenera,  the  levies  of  tlieir  attachments, 
and  tbe  rendering  of  jndgmenta.  By  agree- 
ment tiie  issues,  as  to  all  tbe  Interveners, 
were  tried  tocethw  to  the  oevrt  Jodgmeid 
was  rendered  In  favor  of  interveners,  from 
irtklcb  jodgmoit  plalntltte  appeal,  Rsed^^ng 
OS  errwa  that  liie  judgment  fs  oontzary  to 
law,  and  against  the  weight  of  the  evidence. 

EL  J.  Stason  and  W.  P.  Briggs,  for  appet- 
lants.  S.  M.  Marsh,  T.  G.  Henderson,  J, 
S.  Lothrop,  and  B,  M.  Dott,  for  appellees. 

GIYBN,  J.  1.  -The  principal  contention  la 
as  to  the  ^oe  of  re^ence  of  the  defendant 
J.  Saold  at  tbe  time  tliis  action  was  com* 
menoed,  Novembn*  Ifi,  1889l  It  was  admit- 
ted on  the  trial  that  Ssold  bad  been  a  resi- 
dent of,  and  doing  bnalness  at.  Bionx  City, 
Woodbm7  county,  for  two  years  prior  to 
October  28,  1880.  at  which  time  he  was  Ut- 
log  in  a  rented  honse  in  said  city;  that  on 
!4aturday,  October  2Gth,  he  made  taar  chat- 
tel nuNtgages,  due  on  demand,  i^on  his 
stodc  of  goods  and  houseb<dd  furniture^  for 
an  amount  largely  In  excess  of  their  ralne, 
and  on  the  following  Monday  mining,  Oc- 
tober  28th,  the  mortgagees  took  posseaslon 
of  the  stodk.  and  dosed  the  stive,  under  said 
mortgages.  The  following  facts  are  Bhown 
by  the  evident,  with  bnt  little,  If  aay,  con- 
flict: On  Monday  m^iminf,  Octobo-  28th, 
Saoid  gave  the  key  to  the  stora  to  the  agent 
of  mwtgagees,  and  biquired  If  anything 
more  was  wanted  with  him,  and,  on  be- 
lujg  told  these  wss  not,  left  the  store,  and 
was  not  seen  there  after  that  time.  He  was 
seen  at  his  honse  on  the  evening  of  the  28th, 
and  this  was  the  last  time  be  was  sem  in 
\yoodbury  county.  Several  ofBooa  who  bad 
writs  to  serve  upon  him  on  different  days 
following  the  2Stfa  foiled  to  find  him  In 
Sioux  City,  after  diligent  search.  Mrs.  Ssold 
was  seen  at  the  bouse  where  detendant  had 
resided,  sevmd  times  within  the  two  or 
three  days  f<^lowlng  the  28th  of  October, 
after  which  she  was  not  seen  In  that  oounty, 
and  the  house  was  found  to  be  vacant,  and 
all  the  bouseb<dd  goods  removed.  It  also 
appeals  that,  on  O^ber  23d  or  24th,  Szold 
was  in  Ft  Dodge,  and  called  on  a  railro^ 
agent  there  to  see  about  some  goods  that  he 
had  shipped  to  Robert  Grant,  at  Ft  Dodge, 
and  made  arrangements  to  stop  a  car  of 
apples  in  tianslt,  billed  to  tdm  at  Sioux  City, 
and  to  turn  them  over  to  Grant  at  Ft 


Dodge.  On  November  lOtb,  SaM  regtstercd 
at  the  Arlington  Hotel  in  Ft  Dodge,  in 
quired  as  to  the  rates,  did  not  say  how  long 
he  would  remain,  bnt  said  "ha  expected-  te 
go  in  a  oommlsslon  boose."  He  said  be  had 
been  In  the  wholesale  commission  buslnesi 
in  Sioux  City,  and  bad  had  bard  lock,  and 
had  to  s^  out  ev^thliv  to  square  up,  and 
only  had  two  car  loads  of  apples  left;  also, 
that  be  had  sent  his  wife  and  family  to  her 
people  in  Peoria.  lU.  He  remained  in  Ft 
Dodge  until  the  morning  of  the  Ifith,  wh«i 
he  and  Grant  left  before  breakfast;  Ssold 
saying  that  he  was  going  east  but  did  not 
do  OOL  Neither  Grant  nor  Szold  were  seen 
after  tbat  time.  On  November  14th,  when 
the  sheriff  of  Webster  county  went  to 
Grant* s  place  to  levy  the  first  attachment 
against  &»ld,  (one  that  is  not  In  question.) 
he  fonad  Ssold  therCi  "seemhugly  running 
tfae  bosiness."  The  sheriff  took  possession 
of  the  goods  under  the  writ,  and  received 
one  key  to  the  store  from  Ssold.  Others 
testify  to  Saold's  assisting  Orant  in  his  busi- 
ness during  the  time  he  remained.  On  ttie 
night  of  November  10th  the  sheriff  received 
a  warrant  fw  the  arrest  of  SnolA,  and  cm  tiie 
morning  of  the  16tli  was  unable  to  find  bim, 
or  to  team  the  dbectkm  in  which  he  and 
Gnmt  had  gone. 

2.  If,  at  the  commencement  of  this  ac- 
tion, November  15,  1889,  J.  Ssold  was  a  resi- 
dent of  Woodbury  oounty,  then  the  action 
wss  properly  Ivongbt  In  that  county,  and 
plalutlffs*  attac2iment  to  Webster  connty  was 
autboi-ised.  PlaintifCs  claim  the  law  to  be 
"tlut  where  a  residence  is  once  established, 
It  is  presumed  that  the  same  continues  until 
another  residence  Is  acquired."  They  con- 
tend that  it  is  not  shown  that  Ssold  had  ao- 
<plred  a  new  residence  before  the  com- 
mencemest  of  this  action,  and  therefwe  his 
residence  In  ^oux  City  Is  presumed  to  have 
continued.  Thia  statemrat  of  the  law  has 
siq)port  in  some  of  the  cases,  notably  Church 
V.  Grossman,  49  Iowa,  444,  and  Vanderpoel 
V.  0*Han]«u,  B3  Iowa.  246,  K  N.  W.  119.  In  . 
those  cases  It  was  sought  to  show  abandon- 
ment of  the  old  reaideuce  by  showing  that 
a  new  one  bad  been  acquired.  The  new 
not  yet  being  acquired  by  a  concurrence  of 
the  act  and  IntenUoo,  the  old  was  held  to 
coutlnoe.  They  do  not  hold  that  abandon- 
ment may  not  be  proven  by  other  evidence 
than  the  fact  of  having  gained  another  resi- 
dence. In  Nngent  v.  Bates,  61  Iowa,  77,  SO 
N.  W.  7%  the  rule  hi  stated  thus;  "When  a 
residence  Is  once  acquired,  It  Is  presumed 
to  continue  until  there  is  satisfactory  evl- 
dmce  of  abandonment"  In  the  recent  case 
of  Botna  Val.  State  Bank  v.  SUver  City 
Bank,  aowa,)  64  N.  W.  472,  it  Is  said:  "The 
law  is  well  settled  that  when  a  residence  Is 
once  established,  it  oontinnes  until  there  is 
an  actual  change  of  habitation,  with  an  in- 
tention to  make  a  new.  residence."  To  hold 
that  abandonment  can  only  be  eatabllshed 
by.  evidence  that  a  new  residence  has  bei'a 
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acquired  wonld  rendtf  It  ImxKMHltde  to  abow 
abandonment,  In  the  cases  of  those  whose 
whweabonts  are  unknown.  WhUe  the  Utcx 
that  a  new  residence  has  been  acqnlied  Is 
ctntTindnff  evidence  that  the  (dd  bas  beoi 
abandoned.  It  Is  not  the  0DI7  evidence  hf 
whldi  abaitdMunent  may  t>e  proven.  The 
presumption  of  continued  reddence  may  be 
rebutted  by  any  competent  fticts  that  ahow 
abandonment;  that  show  "an  actual  change 
of  habitation,  with  an  Intention  to  make  a 
new  resldrace." 

8.  Interveners  claim,  not  only  that  Saold 
had  abandoned  his  residence  In  SIouz  Olty 
prior  to  the  commencement  of  this  action, 
but  also  that  lie  became  a  resident  of  Web- 
ster county.  A  dlsUnctiion  is  recognised  be- 
tween legal  and  actual  residence.  In  Hinds 
T.  Hinds,  1  Iowa,  39;  Love  v.  Cherry,  24 
Iowa,  2IQS',  Bradley  r.  Fraaer,  64  Iowa,  2SD, 
6  N.  W.  298,  and  other  cases,— It  Is  held  that 
a  person  may  be  a  legal  resident  of  one 
place,  and  an  actual  resldoit  of  another,  as 
when  he  goes  from  the  place  of  bis  l^al 
residence  Intending  to  return,— to  reside  tem- 
porarily at  the  otbor  place.  See.  also.  Code, 
I  3307,  and  Fitzgerald  v.  Arel,  63  Iowa,  105, 
16  N.  W.  712,  and  18  N.  W.  713.  IiC«al  res- 
idence, as  distinguished  firom  a  mere  tem- 
porary actual  residence.  Is  the  residence  con- 
templated In  section  2580  of  the  Code,  re- 
lating to  the  place  of  bringing  actions  aided 
by  attachment  "The  intention  of  the  par- 
ty,  and  his  acta,  are  to  be  considered,  in  de- 
termining the  question;  and  they  must  con- 
cur, In  oTAer  to  fix  the  fact  of  residence." 
Cohen  V.  Daniels,  25  Iowa,  90.  To  enter  the 
judjnnmt  which  It  did.  the  district  court 
must  have  found,  not  only  that  Scold  had 
ceased  to  be  a  reddent  of  Woodbury  coun- 
ty, but  that  he  became  a  resident  of  Web- 
ster connty.  There  Is  no  evidence  that  prior 
to  leaving  Ft.  Dodge  he  had  become  a  non- 
resident of,  or  had  even  gone  out  of,  the 
state.  He  had  abandoned  his  residence  in 
Sioux  City.  His  family  had  gone.  His  pr(^ 
•  erty  was  taken  from  him,  and  his  business 
was  broken  up.  So  far  as  appears,  all  that 
he  owned  was  the  property  In  Grant's  place. 
In  Ft  Dodge.  After  disposing  of  his  fam- 
ily, he  went  to  Ft  Dodge;  Inquired  fra*  rates 
at  the  hotel;  said  he  exi>ected  to  go  Into  a 
commission  house;  was  seen  a  few  days  aft- 
er In  Grant's  place,  "helping  with  the 
goods,"  and  lat«  In  possession  of  the  store 
wherein  these  attached  goods  were,  "seem- 
ingly running  the  business,"  and  in  posses- 
tAon  of  one  of  the  keys.  He  was  thus  en- 
gaged from  his  arrival,  November  lOtb,  to 
the  morning  of  November  16th,  when,  the 
property  having  been  taken  on  attachments 
against  Szold.  and  a  warrant  being  In  the 
hands  of  the  sberlH  for  his  arrest,  he  fled 
the  country.  These  findings  of  the  court 
upon  questions  of  fact  have  the  force  and 
cfifect  of  a  verdict  and  must  not  be  dis- 
turbed. If  there  Is  evidence  to  su^^ort  them. 
Wbil^  if  It  were  f w  us  to  pass  iqran  the 


facts,  we  raigbt  find  dlffM^tly,  we  cannot 
say  that  these  etmclusIonB  of  the  Iowa*  court 
arci  not  supported  by  the  ertdencK  The  acts 
of  816KI,  and  his  Intention,  as  indicated  by 
thft  facts,  concnr  to  warrant  the  conclusion 
Out  when  be  came  to  Ft  Dodge  it  wa> 
with  the  intention  of  becoming  a  legal  red- 
dent  there.  That  within  a  few  days,  when 
his  pn^terty  was  token,  and  he  pursued 
with  a  warrant,  he  fled  the  conntiy,  does 
not  disprove  that  he  came  to  Ft  Dodge 
with  the  Intontfon  of  remaining.  These  oon- 
duslons  being  sustained,  it  fcdlovs  tliat 
plalnUtfa*  action  was  brought  in  the  wrong 
county,  and  their  attacfamoit  to  Webster 
county  was  unauthorised.  Code,  |  2S80. 
The  fact  that  property  of  Ssold  was  found 
in  Woodbury  county  on  a  second  attach- 
ment Issued  in  this  case  did  not  give  Joris- 
dlctlon  to  that  court  SnOd,  b^ng  a  resi- 
dent of  this  Btete,  could  only  be  sued  In  the 
county  of  his  r^dence,  in  tills  action.  The 
Judgment  of  the  district  court  Is  affirmed. 

ROBINSON,  J.,  (dissenting.)  I  cannot 
agree  to  the  opinion  of  the  majority.  It 
seems  to  me  to  be  contrary  to  wdl-grounded 
rules  of  law,  and  that  It,  In  ^ect,  orermlra 
sevo^l  decisions  of  this  oourt  It  Is  not 
shown  that  Szold  had  ever  expressed  to  any 
one,  prior  to  tiie  commencement  of  this  ac- 
tion, an  Intention  to  abandon  Wfiodbniy 
county  as  a  place  of  residence.  He  did  not 
leave  that  county  before  the  evening  of 
October  28,  1889.  His  family  were  seoi  In 
the  house  tbey  occupied  as  late  as  the  4th 
or  0th  day  of  November.  On  the  last  of 
these  days  an  agent  of  thebr  landlord  found 
the  house  locked,  and  that  the  family  were 
gone.  Five  days  later,  Saold  appeared  In 
Ft  Dodge,  and  made  the  stetements  set  out 
in  the  opinion  of  the  majority.  He  said  he 
Intended  "to  go  In  a  commission  house."  but 
did  not  state  where  It  was  located,  nor 
whether  he  knew  what  house  he  wonld  enter. 
So  far  as  Is  shown,  he  may  have  Intended  to 
return  to  Sioux  City,  and  the  absence  of  his 
family  may  at  that  time  have  been  intmded 
to  be  but  temporary.  However  that  may  be. 
It  Is  certain  that  he  neither  said  nor  did  any- 
thing which  Indicated  a  purpose  to  establlsb 
himself  in  Webster  county.  He  appears  to 
have  been  there  only  to  help  Grant  for  a 
short  time,— i^obably  to  dispose  of  the  apices 
which  had  been  stopped  at  Ft  Dodfre,  and 
turned  over  to  Grant  Szold  remained  there 
only  six  days,  when  be  and  Grant  disap- 
peared, and  neither  of  them  has  been  seen 
In  that  place  since  that  time.  What  became 
of  them,  Is  not  i^own.  In  Botna  TaL  Stete 
Bank  v.  Silver  City  Bank.  54  N.  W.  472,  it 
appeared  that  one  Kelly  disappeared  from 
the  county  of  bis  residence  In  Septemliec 
1889,  and  in  May.  1891,  had  not  returned, 
and  nothing  was  then  known  aa  to  where 
he  had  been  staying.  An  action  was  com- 
menced against  him  nine  days  after  he  bad 
disappeared,  and  the  original  notice  was 
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Mfred  learlng  a  oapj  ttunot  with  a 
BHuber  of  hla  farailr,  at  Us  fonaor  place  of 
nUAtaee,  which  was  described  in  the  oOir 
oar's  retnrn  as  his  "anal  place  of  residence." 
!■  holding  the  sOTlea  suffldent  this  ooart 
s^:  "The  law  is  well  setded  that;  where  a 
residence  Is  once  estaUlshed,  It  oonttames 
mntU  there  is  an  actual  change  of  baUtatton, 
Willi  an  liUentloii  to  make  a  new  xetfdence. 
When  a  residMice  Is  oice  aoqnlredt  It  la  pie- 
samed  to  continue  unUl  there  is  satlsfaotocgr 
midfioies  that  It  has  bem  abandwed.  •  •  • 
The  bnrden  wu  npoa  the  defendants  to  re- 
but the  presumption  that  Kelly's  residence 
was  on  his  farm,  nure  is  no  evidence  that 
■IM  dajs  aft»  be  was  last  sees,  when  llie 
snrloa  was  made,  be  had  taken  up  his  resl- 
denee  elsewliere.  We  are  aaked  to  inresame 
ttat  he  had  dime  soh  No  smdi  presumption 
can  be  Indulged.  To  do  so,  would  rebut  one 
ffesomptlon  hj  another.  The  fact  of  Kelly's 
IMsenee  in  another  place  must  be  shown  by 
erldenoBt  and  not  by  presumption.  To  say 
the  least,  no  sodi  iHesumption  should  obtain 
by  an  absence  of  nine  days."  But  In  this 
case  the  absence  of  Ssold  for  18  days,  8  of 
wbhdi  be  spent  in  Ft  Dodge,  and  Qie  ab- 
sence ct  his  family  for  10  days,— erldently, 
In  port  at  least,  toe  the  purpose  of  Tlitftlng 
relatlTCS  of  the  wlfe^— «re  glren  tiie  effect  of 
IM*esttmpttTe  and  sufficient  proof  of  a  change 
of  residence.  In  Vanderpoel  t.  OUanlon, 
ea  Iowa.  246.  5  N.  W.  119,  It  was  said:  "If 
a  person  leave  the  place  of  bis  residence  or 
home  wilJi  intent  of  residing  in  some  other 
plao^  and  making  it  bis  fixed  place  of  resi- 
dence^ bat  never  oonsnmmates  such  Intent,  it 
cannot  be  said  his  realdenee  has  been 
changed  tlur^."  Applying  that  rale,  this 
eourt  .held  that  a,  pnson  who,  having  a  place 
oC  realdenee  In  one  coonty,  left  It,  and  tbeie- 
after  qwnt  serenl  years  In  another  county, 
bat  withont  any  fixed  purpose  with  respect 
to  making  it  his  permanent  idaoe  of  resl- 
dnoe,  did  not  become  a  resldoit  of  the 
coontj  to  whlcb  ha  removed,  within  the 
meaning  of  the  law  In  regard  to  the  qualifi- 
cation of  electors.  In  Nugent  v.  Bates,  61 
lows,  77,  fiO  N.  W.  76,  it  waa  said  that  proof 
that  a  p&tmm  havli^  a  residence  In  this 
state  had  gone  to  Chicago,  purchased  prop- 
erty, and  gone  into  Iraslness.  with  the  Intai- 
ttOD  of  permanently  locating  there,  white  his 
fhmOy  continued  to  reside  In  this  states  did 
■ot  show  a  (dutnge  at  reaidmce.  In  Ohurob 
V.  Grossman,  49  Iowa,  447,  It  appeared  that 
Grossman  had  been  a  resident  of  St  Law- 
rence oounty,  in  the  state  ot  New  Yaxk,  for 
several  years  prlw  to  ths  1st  day  ot  Feb- 
mary,  1872.  Fn»n  the  middle  to  the  last  ot 
January,  1872,  he  auM  his  household  effects, 
K^ntory  to  moving  to  the  state  of  Michi- 
gan. On  the  Ist  day  ot  Felnnary,  1872,  he 
went  with  his  family  -to  his  fttther'a  house, 
la  JeffersMi  county,  to  stay  until  he  should 
he  ready  to  go  west,  having  befwe  that  time 
^pped  all  his  goods  to  Michigan,  excepting 
do  thing,  which  be  Intended  to  carry  in  a 


trunk.  On  the  2d  day  ot  February,  1872,  be 
was  served  with  a  summons  In  St  Lawrence 
oounty.  On  the  18th  day  of  that  montb,  he 
removed  to  Michigan.  He  contended  that 
when  sorvad  he  was  a  rerident  of  JeflWson 
county,  within  the  meaning  of  a  statute 
which  provided  that  no  person  should  be 
proceeded  against  by  summons  out  of  Uie 
county  in  which  he  was  residing.  This  court 
held  that  when  served  he  had  not  acqnired 
a  residence  In  Michigan,  and  that  as  he  went 
to  his  father's  for  two  weeks  merdy  for  a 
tempwaiy  puriKwe^  with  no  intentl<m  of  r» 
mainlng  more  than  a  di«rt  tim^  he  did  not 
become  a  resident  ot  Jefferson  oounty,  and 
that,  tor  the  purposes  of  the  statute  he  con- 
tinned  to  be  a  resident  of  Bt  lAwrenoe  coun- 
ty until  he  was  served  with  the  summons. 
If  ttw  abandonment  of  St  Lawrence  county 
as  a  idace  of  residency  made  ponnant  to  a 
weU-setHed  purpose,  coupled  with  a  two- 
we^  sojourn  In  Jefferson  county,  (Ud  not 
make  Grossman  a  residoit  of  the  lattw,  I 
am  not  able  to  nndontand  how  an  absence 
from  Woodbury  county  of  18  days,  with  an 
Intent  as  to  resldoice  at  the  commencement 
which  is  not  shown,  and  which  can  only  be 
conjectured,  coopled  with  a  visit  of -bat  six 
days  to  Webster  county,  tor  the  apparmt 
purpose  of  sdUng  a  car  load  of  hVploB,  can 
be  said  to  estabUBh  the  residence  ot  Ssold  in 
the  county  last  named.  There  Is  no  con- 
flict in  the  evidence  in  regard  to  his  toA- 
deuce,  and  the  questions  presented  are  of 
law,  and  not  of  tact  I  do  not  think  an 
abandonment  of  Woodbury  county  as  a  place 
of  resldoioe  by  him  Is  shown.  If,  however, 
It  be  conceded  that  dUTraent  perstms  might 
reach  dlffwent  conclndons  in  regard  to  aban- 
dtmment,  it  does  not  seem  to  me  that  can 
be  said  Ui  regard  to  the  acquiring  oi  a  reid- 
dence  In  Webster  county.  In  Hinds  v. 
Hinds,  1  Iowa,  36,  It  was  said  that,  "while 
no  definite  time  Is  necessarily  Implied  in  the 
word  tesldoL^  or  'reside,'  yet  permanency  Is 
implied  and  expresdy  used  in  giving  the 
d^nltlon.**  It  was  farther  sold  that  the 
court  ^ras  not  "aware  *  *  *  of  any  au- 
thority that  holds  that  a  moo  tranadent,  tem- 
porary sojourn,  ^th  no  Intention  to  remain 
permanently,  can  constitate  a  legal  resl- 
denoe."  in  Church  v.  Grossman,  sopra.  It 
was  said  of  the  wwd  ''reside,"  aa  used  In  the 
New  York  stetute,  that  It  "meana  a  perma- 
nent and  fixed,  and  not  a  mere  transient  or 
temporary,  abode."  That  definition  was 
quoted  with  aj^roval  In  Bradley  v.  Fraser, 
54  Iowa,  291,  6  N.  W.  293.  It  seems  to  me 
chat  the  definitions  quoted  are  applicable  to 
the  pTovMooB  of  tbe  Code  under  which  this 
action  was  brought,  and  that,  when  It  was 
brought,  Sst^d  was  a  resident  of  Woodbury 
county,  or  dse  that  he  had  no  residence  in 
tbe  stete.  Whether  the  action  should  not 
have  been  brought  in  the  county  where  the 
attached  proporty  was  found,  because  Ssold 
had  no  residence  in  the  stete.  Is  a  questlfm 
not  discussed  In  the  opinion  of  the  msjorlty; 
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Imt  to  tar  aa  it  rests  npmi  the  idalm  tlist 
Ssold  was  a  resident  of  W^ta  county.  It 
seems  to  me  to  be  erroneous. 


BURa  T.  OmCAGO,  E.  I.  &  p.  BY.  00. 
(Svvmae  Ooort  of  Iowa.  Jan.  81>  1894.) 

IUlUtUA.D  COMrANIES  —  DBATH   OF   PaftSONS  OX 

Track  —  Etidbkcb  —  LmmKG  Spbsd  within 
CiTT  Limits— Books  of  Boibmob— Expbbihssts 
HI  Absence  or  Opfobitb  Pabtt. 

1.  In  an  action  against  a  railroad  company 
for  kUliDg  a  child  on  its  track  at  a  point  in  a 
city  where,  for  a  long  distance,  platted  streets 
were  not  opened  across  the  track,  and  the  right 
of  way  was  fenced  on  both  sides,  it  Is  imma- 
terial whether  or  not  defendant's  train  wa*  run- 
ning in  violation  of  an  ordinance  limiting  the 
speed  of  trains  within  the  dty  to  six  miles  an 
hour,  because,  as  to  the  place  of  the  acddent, 
the  ordinance  was  anreasonabla  and  void. 

2.  In  an  action  against  a  railroad  com- 
pany for  killing  a  peraon  on  Its  track,  the  alle- 

SLtion  IJiat  for  more  than  10  years  defendant's 
ack,  where  the  accident  occurred,  had  been 
used  by  the  public  as  a  thoroughfare  to  and 
from  the  ci^  with  the  knowledge  of  defendant 
and  its  employes,  is  not  sufficient  to  admit  evi- 
dence that  such  use  of  the  track  was  by  license 
ftrom  defendant 

ft.  In  such  case  an  extract  from  the  Ameri- 
can Mechanical  Dictionary,  treating  of  appli- 
ances for  stopping  trains  and  the  distance  re- 
quired thwefor,  which  does  not  give  the  size 
of  the  train,  the  pressure  applied  to  the  brakes, 
nor  the  character  of  the  grade,  is  not  admlssitde 
in  evidence  as  a  "book  of  Bcienc&"  under  Code, 
i  8663. 

4.  Hie  role  of  a  railroad  company  requiring 
trainmen  on  extras  and  delayed  trains  "to  keep 
a  sharp  lookout  for  all  work  trains,  section 
men,  and  others  who  may  be  obstructing  the 
track,"  does  not  apply  to  persons  wrongfully 
on  the  track. 

5.  In  an  action  against  a  railroad  com- 
pany for  killing  a  person  on  Its  track,  on  the 
question  of  whether  the  train  could  have  been 
stopped  after  deceased  ooald  have  been  seen  by 
the  engineer,  evidence  of  tests  made  by  defend- 
ant under  aimilar  circumetances  is  admissible, 
though  plaintitr  was  not  present  when  tests 
were  made. 

Appeal  from  district  court,  Polk  county; 
a.  p.  Holmes.  Judge. 

The  plaintiff  is  the  administratrix  of  the 
estate  of  Peter  Burg,  Jr.  Peter  Burg,  Jr., 
was  a  child  three  years  of  age,  lu  October, 
living  with  his  parents  near  the  line 
of  defendant's  road  wttfaln  the  city  limits 
of  Des  Moines,  some  three  miles  west  from 
the  passenger  depot  In  the  city.  On  the  11th 
day  of  October,  1890,  Peter  Bmg,  Jr.,  with 
his  sister,  a  child  about  19  months  old,  left 
the  home  of  their  poroits,  some  1G3  feet 
south  of  defendant's  track,  went  upon  the 
track,  and  sat  Aovm  between  the  rails,  and 
while  playing  there  they  were  struck  by  de- 
fendant's train,  and  killed.  This  action  Is 
to  recover  damage  because  of  the  death  of 
Peter  Burg.  Jr.  In  the  district  court  there 
was  a  Judgment  tor  the  d^eiulant,  and  the 
plaintiff  appealed. 

Oole.  McY^  &  Cheshire^  fbr  appelant 
Oommlna  &  Wright  and  Geo.  B.  McGaugbaii, 
for  appoUM 


GRANGER,  C.  J.  L  In  tbe  dty  of  Des 
Moines  Is  an  ordinance  limiting  the  rate  of 
speed  of  trains  to  miles  an  hour.  Plain- 
tiff (rfTwed  In  evidence  the  ordinance.  It 
was  excluded  nndw  an  objection  that  it  wu 
"incompe^^  Ixnmatertal,  and  for  the  rear 
B(m  that  the  erideaee  alreaily  shows  tbnt 
the  place  wliere  tlie  aoddent  bapp«ied  was 
so  far  removed'  from  a  crossing  as  to  render 
tiie  ordinanoft  nnreaamubla,  even  If  It  was 
in  force."  When  the  ordinance  was  adopted, 
the  place  whore  the  accldoit  ha|>penad  was 
not  in  the  dty  <^  Bes  Ifoines.  tlie  dty  bav- 
iug  been  since,  by  an  act  of  the  legislature, 
enlarged  so  as  to  embraoe  that  with  other 
territory.  It  wUl  appear  from  thla  tact  lliat 
the  ordinance  was  not  adopted  as  being,  in 
tbe  Judgmmt  <it  tbe  council,  a  reaeanalila 
regulation  for  the  op«ation  of  tralna  at  flie 
point  in  controTovy.  It  is  nut  to  be  vnder* 
stood  that  the  onUnances  of  the  city  do  not 
apply  to  it  OB  enlarged;  but,  in  determin- 
ing the  question  whether  or  not  the  ordi- 
nance Is  BO  unreasonable  as  to  be  of  no  va- 
lidity at  the  point  in  queatifm,  importanoe 
may  be  givoi  to  tbe  fact  of  whether  or  not 
the  act,  at  Hie  time  at  Ita  passage^  waa  de- 
signed or  intended  as  having  force  tiun,  for, 
if  not  the  lagislatlve  sanction  comes  from  the 
fact  that  the  ordinance  stands  unrepealed 
after  the  territorial  diange  in  ttie  city,  rather 
than  from  legislative  action  based  npoa 
known  coadltiona  How  tax  such  a  fact 
should,  or  might,  properly  Influence  a  Judi- 
cial determlnatloa  of  the  question  of  the 
unreasonableness  of  an  ordinance^  aa  bear- 
ing on  its  validity,  is  not,  pokapi,  to  be 
definitdy  stated,  aor  would  it  likely  be  tbe 
same  In  all  coses.  At  tbe  plaoa  wlnre  the 
acddMit  occurred,  there  was  no  greater  ne- 
cessity f!cHr  such  a  limit  on  the  speed  at  tbe 
train  than  in  very  many  itecea  outside  llie 
city  w  BtaUoa  limits.  Bast  of  tlie  point 
some  2,800  feet  are  brldtyards,  where  there 
is  an  opening  for  men  and  teams  to  croei 
the  track.  From  ttila  point  went,  wam»  two 
miles  beyond  the  place  of  the  acddent.  One 
def«idant*s  rl^t  of  way  is  fenced.  It  Is 
also  foiced  tbrongb  West  End  addition  to 
the  dty  of  Des  Uoinee,  which  Is  over  1,200 
feet  east  of  the  plaoe  of  the  aoddent,  and 
in  this  addition  the  platted  streets  do  not 
cross  the  railway  track.  Along  where  ibe 
aoddent  happened,  on  both  sldea  of  the 
traA,  th«e  ue  no  reddncee  vcept  that 
of  Bnrg»  It  betaig  about  a  fourth  of  a  mile 
fn«n  any  other,  and  the  land  ts  wooded  and 
uncultivated  on  both  sides  of  the  road,  ex- 
cept a  smaU  piece  near  the  house  ct  Burg. 
This  case  comes  dearly  within  the  rule  and 
reasoning  at  Mirers  ▼.  Ballroad  Oo^  67  lamm, 
655,  10  N.  W.  S9S.  Some  Importance  la  at- 
tached to  the  facts  of  the  platted  West  End 
addition  and  the  brickyards  eroedng  Just 
eastoflt  Th^arenotof Hoch  ImpcHtaneeaa 
to  change  tiie  role.  In  the  addition  there  are 
Irat  a  few  buHdingSr-sevoi  in  an,— and,  as  we 
have  said,  the  street^  as  opowd,  do  not 
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croM  the  rlgbt  of  way,  wblch  Ii  ftillj  ^o- 
tectea  by  Its  fenoM.  The  lul^yards  croai- 
Ing  is  some  2^00  feet  east  of  th»  point  oC 
tbe  acddent,  and  could  not  In  any  way  affect 
tbe  reaaonablenaaa  of  the  xate  of  apeed  at 
that  poUt  Alter  leaving  the  brlokyards 
croaslng;  if  not  before^  the  train  had  paaaed 
ttie  coadltlone  as  to  settlement  and  the  bust- 
ncn  of  tbe  dtj  that  demanded  the  limit 
mmn  train  speed  that  la  Imposed  by  Uie  ordi- 
nance. Tbe  dty,  as  adarsed.  la  nine  miles 
In  width,  reqolrlnft  nndev  tbe  IhnltatUms 
<jt  tbe  ordinance  as  to  rate  of  speed,  one 
hone  and  thlrty-flve  mlnntea  to  make  the 
distance  wben,  without  any  opportunity  for 
dilute,  for  a  part  of  the  distance  the  limit 
is  abs^utely  annecesBary.  Aa  Is  aald  in 
Ueyers  T.  Ballroad  Co.,  supra:  "The  ordi- 
nance In  qnestlon  not  ooly  places  an  unrea- 
sonable restriction  iQKm  the  railways  tbem- 
ssItcs.  but  It  unreascmaUy  Impedes  the 
wbtde  trardlng  public."  It  la,  howeTer, 
urged  tbat  the  actlMi  of  tbe  city  coundl  Is 
coneluslTe  aa  to  the  validity  of  tbe  ordinance;. 
The  Uey«B  Case  cited  InTolved  the  ralt^ty 
of  an  ordinance  In  tbe  dty  of  Coundl  BluOs, 
which  dty  Is  under  a  spedal  charto-  which 
does  not,  in  expreea  terms,  grant  to  the  coun- 
dl power  to  regulate  the  speed  of  trains,  but 
the  authority  so  to  do  is  imidled  from  other 
express  powers  granted.  The  dty  of  Des 
Moines  is  Incorporated  under  the  general 
tncorporatton  laws  of  tiie  state,  and  the  law. 
In  express  terms,  confors  autiuHrlty  npcoi 
dties  Incorporated  under  It  to  regulate  the 
speed  of  trains  within  their  limits.  It  Is 
laid  that  tbe  power  of  courts  to  inquire  as 
to  the  reasonableness  of  such  OTdlnances  is 
limited  to  cases  in  which  the  ordinances  are 
adopted  under  an  implied  authority.  In  tbe 
Meyers  Case  the  authority  of  tbe  court  to 
determine  tbe  reosonabloiess  ot  the  ordi- 
nance is  not  questioned.  The  case,  boweTa>, 
dtes  as  authority  the  rule  announced  in  1 
Dili.  Mun.  Corp.  f  319.  that  "In  this  country 
the  courts  bare  often  affirmed  the  gaierol  in- 
cidental power  of  a  munldpal  corporation  to 
m-ike  ordinances,  but  bare  always  dedared 
that  ordinances  passed  In  virtue  of  tbe  Im- 
plied power  must  be  reasonable,  consonant 
with  tbe  general  powers  and  purposes  of  tbe 
corporation,  and  not  Inconsistent  with  the 
laws  or  policy  of  the  state."  The  case  is 
only  a  recognltkm  of  tbe  rule  of  such  inter* 
ference  by  the  courts  where  the  action  of 
tbe  council  Is  upon  Implied  authority  only. 
Its  ouly  application  to  tills  case  is  that  It 
docs  not  announce  tbe  rule  as  apcdlcoble 
to  cases  of  express,  as  well  as  Implied,  au- 
thority, leaving,  perhaps,  the  Inference  that 
In  cases  of  express  authority  a  dlfCeroit  rule 
might  obtain.  It  Is  true  tbat  tbe  rule  aa 
stated  in  X>llIon  on  Municipal  Corporations, 
because  of  the  specification  as  to  Implied 
powers,  would  seem  to  exdude  from  its 
operation  cases  In  ^Icb  the  ordinances  were 
sdoptcd  luider  express  authority.  Such  a 
rule  obtains  In  statutory,  and  perhaps,  to 


a  greater  or  las  extent.  In  gmwsl  legal,  Ihk 
terpretatlons.  Counsel  for  AK>^l>st  dte- 
numerous  nnthorltleSb  some  ot  wbldi  mp^ 
port  the  rule  of  their  contention,  while  otlk- 
en,  as  we  view  flum,  do  not  Mo  leas  can 
be  said  than  that  tbe  authorities  an  in  con- 
JUct,  In  the  cass  of  Town  of  State  Oaiter 
T.  Baxenstleii,  6G  Iowa,  S48,  28  N.  W.  65%. 
wblcfa  was  a  criminal  inoseeution  for  tbe 
violation  of  an  ordinance  licensing  peddlers, 
adopted  under  an  express  authority,  this 
court  said:  "Tbe  power  to  regulate  audi 
license  peddlers  is  unquestkmed.  It  Is  ex- 
pressly oonlerred  by  section  463  of  the  Coda 
But  the  power  can  be  exerdaed  only  uih 
der  an  ordinance;  and  If  t2w  ordinance  i». 
passsd  for  sudi  purpose^  and  Is  such  that 
the  court  must,  upon  a  mere  ezamInatloo> 
of  its  tarmac  dedare  It  miraaaonahle,  it  1» 
void."  The  case  dtes  for  Its  support  DUL 
Uun.  Corp.  I  SSi4,  which  In  tbe  fourth  edl- 
tton  is  section  320^  following  the  one  here- 
tofore quoted  from,  and  the  two  sections  are- 
deslgnated  aa  "oa.  the  same  subject"  It  will: 
thus  be  seen  that  this  court  Is  committed 
to  a  broad«  rule  than  that  of  appdlantV 
contention.  As  bearing  on  tbe  case,  see 
Gray  v.  Land  Co.,  26  Iowa,  887;  Williams- 
V.  Car^.  73  Iowa.  194,  34  N.  W.  813;  Hayes- 
V.  City  of  Aptfeton,  24  Wis.  (M2;  Glasm  v. 
City  of  Milwaukee^  30  Wis.  316.  Bviaon  t. 
BaUway  Co.,  4S  N.  w.  6,  Is  a  Minnesota  case^ 
and  its  similarity  to  this  case  Is  quite  strik- 
ing. Tbe  authority  to  the  dty  council  to  regO" 
late  the  speed  of  trains  was  expressly  grant- 
ed. We  quote  the  following  from  the  oplz»- 
Itm:  "A  mere  statemuit  of  these  ftusta  ought 
to  be  einduslve  that;  as  applied  to  this  psrt 
of  defendant's  rood,  the  ordinance  is  so  mani- 
festly unnecrasary  to  the  protection  of  hsaltlk 
and  property  that  no  two  mlnda  could  rea- 
sonably differ  upon  tbe  questlim.  According 
to  tbe  map,  whldi  Is  made  part  of  tbe  rec- 
ord, the  limits  of  the  dty  must  be  alwut  nlne> 
miles  in  length  by  sevm  In  breadth,  va- 
bracing  much  land  that  Is  not  even  platted, 
and  hence  presumably  unUnproved,  or  else 
devoted  to  purely  agricultural  purposes;  and 
It  la  undoubtedly  true  that  mudi  ot  that 
which  la  platted  on  papw  Is  In  tbe  same- 
condition.  To  apply  uniform,  ironclad  rules- 
to  the  wlude  of  this  terAtfxy,  that  no  train 
shall  run  over  four  miles  an  hour,  is  un- 
necessarily oppressive,  and,  if  obeyed  or  en- 
fbrced,  would  deprive  the  public  of  anythlng- 
like  reasonable  suburban  tranqwrtatlon.*^ 
We  think  there  was  no  error  in  exdudUMt 
the  OTdinance  under  the  objection  made, 

2.  A  demurrer  was  sustained  to  tbe  tot- 
lowing  amendment  to  tbe  petition:  "That 
tot  a  long  period,  to  wit  for  more  than  ten 
years,  defendant's  roadbed  and  right  of  way» 
from  a  point  west  of  where  tbe  acddent 
happraed  to  the  dty  of  Des  Moines,  has  l>i!ei» 
used  the  public  ps  a  thoroughfare  to  and 
from  sold  dty  of  Des  Moines,  which  fact 
was  well  known  to  tbe  defendant  and  Its 
employes;  by  reason  of  which  it  became  the 
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Anty  ctf  defendant  and  Iti  em^yes  to  use 
creata*  dOigence  In  looking  oat  for  persons 
who  mlffbt  be  v^aa  the  trade  at  Uils  p<^t 
than  if  the  dtf endant  had  not  peimitted  anch 
tue  of  Ita  tracks  wlOuut  objection,  as  It  had 
■done  for  said  peilod  ct  time."  It  wOl  be 
seen  fliat  the  first  part  of  the  amendment 
states  facta,  and  the  latter  port  condoidons 
thereftom.  Tbe  arsnment  la  to  the  efilect 
that  the  amendment  pleads  a  license  on  the 
fHUl  of  Om  eamj/esxj  to  the  poUlc  to  use  the 
track,  and  hence  additional  care  on  the  part 
■<MF  the  company*  The  fbcto  stated  are  not 
such  that  the  law  would  tater  a  Ucense  from 
them.  The  cmdnslon  stated  in  tbe  amoid- 
ment,  whidi  Indicates  the  intention  of  the 
pleader,  la  not  the  equivalent  of  a  license 
It  states  a  l^ial  oondnsion  reanltlng  from  a  ' 
mere  nse  of  ISne  track  without  Invltatlott,  or 
•men  consent  Snch  facts  do  not  show  a 
license^  nor  do  they  create  oUlgatloiu  oa  the 
part  of  tiie  company  towards  peraons  so 
using  tbe  track.  We  are  not  saying  that 
there  might  not  be  snch  a  tue  of  the  track 
08  that  the  assent  of  the  company  ml^t  be 
tindmtood  or  Implied  therefran;  bat  no 
snch  state  of  facta  is  beaded.  See  Sldiards 
Railway  Co.,  (Iowa,)  47  N.  W.  68;  Masser 
T.  Railway  Co.,  68  Iowa,  60%  27  N.  W.  776.  I 
There  was  an  <^er  of  e^ence  to  show  snch 
a  nse  of  the  traCk  as  would  amount  to  a 
license  on  the  part  of  the  company,  which 
was  refused.  The  above  considerations  will 
(Hapoee  of  that  question.  The  offer  was  not 
of  particular  facta,  so  that  the  court  coold 
Judge  of  the  Buffldency  for  that  pvrpom,  but 
a  mere  offw  to  prove  facts  that  would  show 
a  Ucense.  The  court  could  rlghtfnUy  assume 
that  the  facts  stated  In  the  amendment  of- 
fered woe  those  relied  on,  and  those  were 
insuffldent 

8.  Plaintiff  filed  an  amendment  to  her  peti- 
tion, setting  out  a  role  of  the  company,  as 
fonowB:  "All  extra  trains  or  engines  and  de- 
layed regular  trains  must  sound  the  whistle 
on  approaching  curves  and  obscure  places, 
where  the  view  Is  not  dear  for  at  least  half  ! 
a  mile,  and  keep  a  sharp  lookout  for  all  work 
trains,  section  men,  and  others  who  may  be 
obstructing  the  track,"  To  the  amendment 
there  was  a  demurrer,  which  the  court  sus- 
tained. The  point  of  contention  la  as  to  the 
application  of  this  rule  to  this  case,— that  la, 
was  It  intended  to  apply  to  persons  wrong- 
fully on  the  track?  We  think  the  universal 
current  of  authority  la  that  It  boa  no  such 
application.  In  the  case  of  Railroad  Co.  v. 
Howard's  Adm'r,  reported  In  19  Amer.  A 
Eng.  R.  Cas.  98,  In  determining  the  admis- 
sibility of  such  a  rule  In  evidence.  It  is  said: 
"Rules  and  regulations  adopted  by  the  com- 
pany for  the  preservation  of  Its  passengers 
and  trains  do  not  apply  to  trespassers  on  its 
road,  whose  own  wrongful  and  negligent  con- 
duct places  them  In  danger;  and  the  only  ob- 
ligation or  duty  on  the  port  of  the  company 
or  ite  employes  in  such  a  case  Is,  when  made 
•ware  of  the  danger,  to  xroU  Inflicting  any 


Injury  If,  by  the  exercise  of  ordinary  dili- 
gence, they  could  prevent  It."  It  Is  laardly 
to  bo  doubted  that  the  company  bad  in  view. 
In  promulgating  the  rule,  only  such  obstruc- 
tions to  the  track  as  ml^t  arise  from  the 
oonduot  and  nuuiag«nent  ot  ttw  road,  and 
not  obatmcttoDa  not  In  reason  to  be  antld- 
pated.  See  Barty  v.  Railroad  Oo.,  N.  T. 
468;  Ba|lroad  Go.  t.  Bpearen,  «r  Pa.  8t  80a 
4.  Tba  American  Hedunlcal  Dictionary 
was,  by  tb»  testimony  of  tiie  state  librarian, 
shown  to  be  a  standard  sdentlflc  authority 
on  the  subjects  treated  therdn.  Am  extract 
therefrom  was  offered  in  evidence,  treating 
of  the  mechanical  appliances  for  stopping 
trains  and  the  dlstanos  required  therefor, 
and,  against  ot^ecHnis,  lUlmltted;  tat  the 
court  took  occasion  to  oomment  on  tb»  value 
of  the  extract  as  evidence^  nylng  ttiat  it 
was  "not  very  aatlsflictory  evldoioer'  atat- 
Ing  that  It  did  not  glre  the  slse  ta  the  trahi, 
file  pressure  applied  to  the  brakes,  ttie  diar- 
acter  of  the  grade,— in  shwt,  that  It  did  not 
appear  vrtat  the  oondltlona  were  under  which 
the  trains  were  stopped.  The  court  admit- 
ted the  ectract  under  tbm  rule  of  tbe  statute 
providing  that  historical  booln,  books  of 
science  or  art,  etc^  when  made  by  peraons 
I  indifferent  between  Uie  parties,  are  pre- 
sumptlve  evidence  of  facts  of  general  noto 
riety  or  biterest  Code,  |  8658.  Whetto  or 
not  the  distance  in  which  a,  train  may  be 
stopped  n^der  given  conditions  Is  a  fact  oi 
such  general  not(»lety  or  Interest  that  soCb 
evidence  would  be  competent  we  need  not 
consider,  tor  we  think  the  reoscms  given 
On  court  why  the  evidence  was  not  very  sst- 
isfactwy  were  reasons  why  It  should  have 
been  enduded.  Tbe  ne^igence  of  the  d«Cend- 
ant  was  not  datmed  to  be  hi  the  equipment 
of  its  train,  so  that  no  question  arises  as  to 
that  iAct  The  entire  absence  of  facts  show- 
ing the  conditions  under  which  the  trains 
spdcea  of  In  the  extract  were  stopped  ren- 
dered the  extract  of  no  avail  whatever  In  de- 
termining the  fact  of  negligence  in  stopping 
!  the  train  In  question.  The  facte  disclosed 
were  not  such  as  could  give  to  the  extract 
the  force  of  presumptive  evidrace  as  con- 
templated by  law.  If  it  should  not  have 
been  admitted,  the  remarks  of  the  court  in 
disparagement  of  ite  value  could  not  have 
t>een  preJndidaL 

6.  Plaintiff  offered  in  evidence  a  record  of 
teste  made  between  the  Westlnghouse  brake 
and  Evans  driver  brakes,  and  also  <Hie  of 
the  teste  made  at  12  principal  dties  of  the 
United  States,  giving  resuite  of  the  West- 
lnghouse brake-  These  records  were  con- 
tained In  tbe  Railway  Age.  The  otter  was 
made  under  the  provisions  of  Code.  S  3653. 
The  basis  of  the  offo-  was  the  testimony  o( 
one  Webster,  who  is  a  locomotive  engineer. 
He  said  he  was  acquainted  with  tbe  pubUca* 
tlon;  tliat  it  was  "recognized  among  railway 
men  as  a  standard  authority  on  railway  mat- 
tes; as  a  scientific  Journal  on  matters  ctf 
whldi  It  treate,-Tallways  and  thdr  appU- 
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■anon."  His  further  teBtlmony  diows  tbat 
the  papa*  Is  deroted  to  tbe  adTertlaement  ctf 
numerous  mechanical  devlcea  that  are  pat- 
ented from  time  to  time,  that  It  girea  puffs 
In  reference  to  rarlons  contrl ranees  that  are 
used  In  mechanla,  and  that  It  contains  rec- 
onunendatkms  of  Tarlona  mechanical  derlces. 
Tbe  witness  said:  "I  would  not  want  to 
swear  to  It  any  m<ve  than  I  wonld  to  the 
Iowa.  State  B^^tv.  It  sustains  tbe  same 
relation  to  ralbroads  as  the  local  paper  does 
In  local  matters.  It  contains  editorials  on 
different  subjects.  It  sires  the  opInl<ni  of 
the  author  upon  this  and  that  subject"  The 
pabUcatlon  is  not  an  hlstnlcal  work,  mx  a 
bocdc  of  s^ence  or  art  It  undoubtedly  con- 
tains artlclas  of  hlstwlcal  ralue,  as  well  as 
those  pertaliUng  to  science  and  art  This  Is 
true  of  Tcvy  many  leading  periodicals  of 
the  ooantry  that  do  not  come  within  the  pui^ 
Ijose  ot  the  statute  giving  to  wo^  of  hlst(»y 
«nd  books  of  sdoice  and  art  a  ralue  In 
Judicial  proceeding  whli^  Is  the  equlTalent 
of  a  legal  i^resnmptlni.  The  court  pnpBrtr 
■excluded  the  publlcatlcMi. 

6.  Two  very  Imptnrtant  questions  In  the 
■case  are  these:  First  the  distance  at  which 
the  children  could  first  be  seoi  by  the  en- 
ciaeer  of  the  approaching  train;  and,  second, 
the  possibility  of  stopping  the  train,  so  as  to 
preroit  the  accident  aftor  the  situation  was, 
cr  should  have  beeo.  known.  Before  reach- 
ing the  point  of  the  accident  there  Is  a  curre 
in  defendant's  road,  and  It  Is  when  coming 
out  of  or  around  this  curre  that  the  point  can 
first  be  seen.  As  to  the  distance  at  which 
the  point  can  be  so  seen  the  parties  are  in 
dispute;  the  plaintiff  claiming  tbat  tbe  en- 
gineer saw  the  children  a  distance  of  748  2-10 
feet,  and  the  defendant  that  they  could  not 
\te  seen  at  a  greattf  distance  than  tvom  500 
to  550  feet  The  engineer  admits  that  he 
saw  the  children  at  a  distance  of  from  400 
to  475  feet  Tbe  accident  occurred  In  Oc- 
tober, ISOO.  In  January.  1801,  and  again  in 
May,  1891,  the  defendant  made  c^taln  tests 
wltb  trains  to  asc<»*taln  the  distance  at  which 
the  children  could  hare  been  seen,  and  also 
the  distance  required  to  stop  the  train  whm 
runnliv  at  the  same  rate  of  speed  as  the 
train  on  the  day  of  the  accident  The  tests 
made  In  May  were  with  the  same  train  In 
use  wh«i  the  accident  happened.  Those  In 
January  wwe  made  with  a  train  claimed  to 
be  substantlaUy  like  the  otho-.  These  tests 
were  made  without  notice  to  the  plalntlfC. 
The  court  admitted  prooft  of  these  tests 
agnlnst  the  objections  of  the  pWntlff.  It  Is 
urged  that  the  conditions  wore  so  dissimilar 
as  to  render  the  tests  Incompetent  It  Is 
true  that  they  were  not  Identically  the  same, 
but  they  wwe  essoitlally  so.  It  was  at  the 
same  place,  <n  the  same  track;  In  one  case 
with  the  same  train,  ana  in  the  othor  with 
one  so  like  It  that  It  is  not  to  be  seen  that  It 
would  not  furnish  a  test  Bitfflcleotty  correct 
to  be  an  aid  in  determining  tho  fact  to  be 
found  in  the  case.  It  Is  urged  that  the  ac- 


ddeat  occurred  about  noon,  and  that  the 
January  test  was  made  In  the  aftmko<»i, 
when  tiie  sun  would  ^roat  seeing  an  ob- 
ject on  the  track.  That  does  not  appear  to 
have  been  true  In  tact  So  fiur  as  the  reo- 
ord  discloses,  ths  (4n>ortnnIty  for  seeing  at 
the  different  times  was  equally  good.  In 
&ct  we  do  not  dlscorer  a  difference  as  to 
conditions  In  any  substantial  particular.  We 
think  these  tests  wore  piopw,  and,  if  fiilrly 
made,  the  facts  thereby  disclosed  would  be 
of  great  ralue  in  readilng  a  conclusion.  We 
cannot  adopt  appeUant's  rlew  that  it  was 
an  attempt  to  "manuftictnre  ex  parte  testi- 
mony." Instances  are  without  number 
where,  priding  litigation,  the  parties  hare 
made  test  measurements  and  trials  rdatlng 
to  (acts  in  dispute,  and  they  hare  been  re- 
garded as  competent  and  a  quite  satisbc- 
tory  class  of  eridence  upon  qnestlons  of  fact 
and  we  are  not  fiarwed  with  a  suggntlou 
against  the  reason  of  such  a  rule.  Upon  the 
question  of  admissibility  of  mch  erldence, 
courts  have  nerer  assumed  that  it  was 
"manafacturcd,"  In  the  sense  In  whkih  the 
term  is  used  In  argument  and  fbr  that  rea- 
son excluded  It  eroi  where  the  acts  are 
those  of  the  parties:  Parties  are  made  com- 
petent witnesses,  and  their  testimony  is  ad- 
mitted with  the  same  legal  presumptions  as 
other  witnesses;  but  In  w^ghing  tbe  «tI- 
dence,  aU  facts,  Including  interest  tbat 
might  reasonably  affect  Its  ralue,  are  to  be 
consiaered.  It  Is  not  the  law  tbat  In  mak- 
ing such  tests,  meaaurements,  etc,  the  op- 
posite party  Is  entitled  to  notice  In  wder 
that  he  may  be  present  It  Is  the  right  of 
each  party,  In  the  preparation  for  trial,  to 
take  all  legal  steps  In  tbe  way  ot  being 
able  to  meet  the  Issues  of  Act  by  proofh; 
and  in  preparing  for  the  presentatlcm  of  his 
evidence  no  notice  to  the  adr^-se  party  Is 
required.  It  Is  not  for  us  to  say,  because  this 
is  a  corporation  owning  the  road  and  means 
for  making  the  tests,  that  It  Is  exempted 
from  the  general  rule,— that  Is,  that  it  shall 
not  use  these  means  with  a  rlew  to  demon- 
strating the  truth.  When  they  are  used, 
the  circumstances  of  their  use,  Indudlng 
motives  for,  and  all  indications  of;  an  unfair 
or  impartial  use,  are  matters  that  may  les- 
sen tbe  value  of  the  testimony.  The  case 
of  Klanowski  v.  Railway  Co..  (Mich.)  81  N. 
W.  2T5.  Is  relied  upon  by  appellant  It  Is 
not  a  case  of  an  authoritative  force,  because 
at  a  division  of  the  court;  it  appearing  that 
but  two  of  the  four  Judges  sitting  conctured 
upon  the  particular  point  cited.  We  are  re- 
ferred to  the  case  of  Brooke  v.  Railway  Co.. 
81  Iowa,  504,  47  N.  W.  74,  upon  a  question 
of  experimental  evidence  whareln  the  plain- 
tiff made  the  test  suetaluln!;  tbe  rl^ht  to 
do  BO.  In  Nosier  v.  Railway  Co.,  73  lown, 
268,  34  N.  W.  8S0,  the  same  rule  was  held 
in  favor  of  the  plaMtiff  against  the  com- 
pany, and  imder  circumstances  equally  doubt- 
ful as  to  a  similarity  of  Cacts.  We  think  the 
following  statement  In  Railroad  Ga  v.  Mugg, 
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(Znd.  8iq».)  81  N.  B.  684,  Is  vitte  to  tbe  point: 
"Under  some  clrcomBtances  tills  daaa  Of 
testlmooj  may  be  reey  sHtlaf actory,  but,  im- 
less  the  experiments  are  shown  to  have  been 
made  under  essentially  the  same  oondltlma, 
the  toiden^  la  to  oonfiue  and  mislead, 
rather  than  enllebteai,  the  jiU7."  ^^^klle  the 
condltlona  need  not  be  Identtcally  the  same, 
they  ahoDld  be  enenttaily  bo;  and  -flie  Im- 
portant fact  to  bare  In  Tlew  tn  paaafaiff  open 
the  adndniblUty  of  nch  teatbnony  la,  wUl 
It  aid,  ratbar  than  confuse,  tbe  }ary  In 
reaching  its  ooniduslana?  With  -that  as  -the 
mle,  we  think  the  teatlBKmy  In  thlv  caae 
was  properly  admitted.  It  may  be  added 
that  the  oonrt,  In  a  very  appropriate  Inatmo- 
tion,  Koarded  against  111  efSects  from  the  ert- 
denoe  because  of  viryin*  eoadltlans. 

7.  The  fbUowlng  bmtnictlons  slwi  by  tte 
court  are  made  a  gcDiqid  of  qnnpl^t  In 
a  Bin^  branch  ta  tbe  lanKimient:  **^) 
Yoa  are  Instraated  that  mben  and  after 
the  engineer  -saw  the  obOeet  upon  the  track, 
and  discovered  dat  the  jsbdeet  seen  was 
the  deceased.  It  became  his  >tety  to  nee 
all  the  care  and  dOlcenoe  that  an  ordinarily 
prudent  and  careful  pamm  wciHd  have  used, 
under  the  ahxrantances  in  which  be  was 
then  iiOaoed,  -ta  step  said  trata  In  -time  to 
save  the  life  of  «aid  Peter  Burg,  ir.;  and, 
if  yon  ehall  find  that  Im  did  use  aneh  care 
and  <inip»¥MH>  in  trylnc  to  atop  «ald  train, 
there  waa  no  negHsmue  In  atoiiptais  said 
train  for  which  tbe  defendant  caai  be  held 
liable."  The  next  infltmcmon  (slxt^  states 
the  (^poslte  of  the  vcAe,  to  the  effeot  that  If 
be  fftUed  to  use  such  care  and  diligence  he 
would  be  netdlgenti  and  tbe  defendant  lia- 
ble. The  fidlowing  Is  the  seroith  .instmo- 
tlonj  "If  yon  shall  find  txam  tbe  eridenae 
tnat  the  engineer,  «4ien  he  first  saw  tbe 
deceased  upon  the  track,  honestly  thon^ 
it  was  an  inanimate  object,  or  was  In  hon- 
est doubt  whether  the  abdeet  seen  waa  a 
human  being,  Ihen  and  In  -that  caae  yon  aore 
instructed  that  it  did  not  becom  his  dnty 
to  thereiq^  stop  bla  train;  that  such  dmy 
only  arose  when  be  discovered  that  the  c*- 
Ject  Been  by  him  waa  a  fannmn  being,  in 
such  a  po(Mon  as  gave  engineer  no  nft- 
aon  to  expect  that  ibe  person  would  .remove 
from  tbe  poaltUm  of  danger  he  was  then  to." 
It  win  be  well.  In  this  connection,  to  state 
the  rule  as  to  the  diligence  required  of  fbe 
engineer  to  know  of  the  prcience  of  flie 
chndrat  on  tbe  track.  Tbe  children  were, 
In  a  legal  sense,  trespaaMrs.  They  went 
upon  the  track,  and  sat  down  to  play.  The 
engineer  was  not  bound  to  exercise  any  care 
with  r^erence  to' such  pensoDs.  and  was 
under  no  obligation  to  act  for  their  safety 
until  they  were  actually  discovered.  Maa- 
ser  T.  Railway  Co..  68  Iowa,  602,  27  M. 
W.  776,  was  for  the  klUlng  of  a  boy  of  U 
years  old,  who,  with  another,  tmA  gone 
onto  the  track,  and  was  "playing  or  loun- 
gbig  there."  It  Is  said  In  the  opinion  by 
Chief  Justice  Adama:   "But  the  plaintiff 


contends  that  the  l>oy  might,  and  should 
have  been,  seen  soraiw.  It  seems  not  1m- 
^obable  lliat  be  mi^ht  bare  been  weea  a 
little  aom£st,  but  no  locomotive  engfauer 
la  bound  to  watdi  oat  tor  trespassers  n 
the  track.  The  company  does  not  owe  tres- 
peesem  that  kind  of  care.  This  has  been 
■ettied  by  repeated  adjudications-"  Tbe 
ease  dtea  a  number  of  autborltles  on  tiie 
qnesUon,  and  the  mle  Is  an  undoubted  one. 
Witti  It  as  tbe  settied  rale  that  the  duties 
of  the  engineer  with  reference  to  aavlag 
tbe  Uvas  ot  tbe  cliildrsn  commenced  when 
he  actually  know  of  their  presence  on  the 
track,  we  may  luqpAe  as  to  the  correctness 
of  the  rule  stated  in  the  instrnctloiu.  It 
li  said  the  Inrtmctlon  "told  tbe  Jniy 
tliat  tbose  in  dmxge  of  the  train  were  only 
ceqalFBd  to  me  ordinary  diligence  in  trying 
to  -st^  the  -train,  and  aave  tbe  lives  of  the 
dritdren,  after  they  saw  the  ohUdraj,  and 
knew  th^  were  human  bdnga."  As  we 
Interpret  tbe  statement  in  argumoit,  it  does 
not  drtate  tbe  mle  of  the  instruction.  Tbe 
mle  of  the  Instraction  Is  that  when  the  child 
was  discovered  <and  this,  uaOsx  tbe  law, 
was  when  the  engineer  became  charged 
with  diligence)  be  must  use  all  tbe  care  and 
diligence  that  an  ordlnazily  careful  and  pra- 
dent  man  would  have  used,  under  the  dr- 
eomstanoes  in  which  be  waa  then  placed, 
to  Btap  the  train.  What  la  the  care  and 
diligence  tint  a  reesonaUy  careful  and  pru- 
dent man  would  have  wed  under  such  dr- 
cnmstancea?  Not  a  mere  ordinary  effort  to 
stop  tbe  train,  but  tbe  use  of  evBy  means 
at  bis  command,— «n  OEardse  of  tbe  bifdiest 
degree  of  care  and  diligence^  Snch  an  dfort 
or  exerdse  of  care  would  be  the  natural 
promptings  of  an  ordinarily  prudent  man  un- 
der snch  drcnmstances.  Tbe  law  requlrea.at 
all  times,  that  persons  should  act  with 
reasonable  care  and  diligence;  but  what 
acts  will  constitute  reasonable  care  and  dili- 
gence depend  upon  tbe  circumstances  in 
different  cases,  and,  as  drcnmstances  vary* 
•o  will  requirements  as  to  reasonable  care 
and  rtnigofiff*  in  another  instruction  the 
oonrt  aqdolned  the  rule,  so  that  its  proper 
applicatimi  by  the  Jury  is  not  doubtfuL  Tbe 
ounplatnt  as  to  Ibe  seventii  instruction  is 
that  under  It  "tbe  engineer  might  luve  be- 
lieved the  objects  he  saw  were  children, 
bat  yet  entertained  some  doubts  that  they 
were,"  and  that  tiie  jury  was  told  ttiat  "tbe 
engineer  was  under  no  obUgation  to  KtX9 
the  train  until  he  knew  they  were  dUUrM." 
The  gist  of  tbe  Inatmctltm  Is  that  the  o- 
gineer  was  not  reqoired  to  atop  his  tnla 
until  be  knew  tbat  the  ol^ect  on  tbe  trade 
waa  a  human  being,  and  then  only  irtwn  be 
bad  reason  to  believe  It  wcnld  not  leave 
the  track.  The  phrase  as  to  an  honest 
doubt  does  not  diange  Its  effect  It  is  not 
the  law  tliat,  when  a  human  bdng  Is  dis- 
covered on  the  trade,  an  oiglneer  must  stop 
bis  train,  and  much  leas  so  when  be  merely 
sees  an  object  as  to  which  he  has  doubts. 
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But  when  they  are  dlBcorered,  and  he  baa 
reastm  to  IfdAeve  that  far  any  reaaon  tfaey 
irlll  not  leave  the  track,  he  must  atop  tiie 
train,  It  neceaaary  for  th^  aafety.  An 
enelne»  may  rlgblTaUy  prwame  that  a 
person  on  the  track  wlU  leave  it  on  the 
approach  of  a  train,  nntU  the  contraty  1b 
In  aome  way  manifested.  Of  courae^  when 
the  encAneer  Imew  the  fftct  of  these  small 
children  bdng  on  the  trade,  be  had  nffl- 
dent  reaaon  to  know  that  they  would  re- 
main, and  he  waa  at  once  charged  with  the 
highest  degree  of  care  in  their  behalf;  and 
this  Is  the  theory  iqmn  which  the  cause  was 
submitted*  The  occurrence  waa  sadly  un- 
fortunate, but  the  mlsfbrtnne  is  not  the 
fault  of  the  railway  company.  Ita  track 
waa  made  a  playground  by  Oie  children, 
probably  without  the  fault  of  any  one,  as 
tbey  were  themsdres  undw  years  of  dis- 
cretion; The  mlsfmtune  does  not,  of  itself, 
creote  a  liability  for  dn mages.  It  was  real- 
ly, in  view  of  the  dreamstancea,  unavoldar 
Ue.  Bad  the  court,  at  the  close  of  plaln- 
tllTs  direct  evidence,  directed  a  ra^lct  toe 
the  defendant,  ita  action  would  not  have 
t»een  disturbed,  as  tbere  waa  absnlntely  a 
failure  to  show  negligence  w  the  part  ot 
the  defendant.  Other  questions  argued  are 
controlled  by  the  dlscusslona  to  some  extent, 
and  as  to  others  we  find  no  eixor,  and  they 
are  not  of  such  importance  that  this  opinion 
should  be  extended  to  conidder  them.  The 
Judgmuit  Is  affirmed. 


BUNYAN  T.  LOFTUS  rt  al. 
(Supreme  Conrt  of  loira.   Jan.  31.  1894.) 
IumxiCATiNn  LiQrons  —  Sale  to  Husband— Ao- 

TIO!(  BT  Wife— EtIDB NOB— PllBB»BTATIO!( — R>- 

Mimn*8  Noras— enPTLiTio^-ABBniHMBiiT  o> 
Ekrobs— Ambndmbkt  or  PuAOiKO  —  Ikstboo* 

1.  A  stipulation  that  the  reporter's  tran- 
script of  shorthand  notes  filed  In  the  trial  court 
on  a  certain  daf,  certified  the  clerk  to  be 
such,  may  be  filed  In  the  appellate  court  ai  the 
odIj  transcript  retioired  to  ne  filed  by  appellee 
under  Us  denial  of  appellant's  abstract,  appellee 
mert'Iy  intending  to  question  the  correctness  of 
tiie  record  as  to  the  evidence  in  the  cause,  does 
not  preclude  appellee  from  objecting  that  the 
evidence  has  not  been  properly  preserved,  but 
merely  dispenses  with  the  clerk's  transcript  of 
the  reporter's  translation,  and  permit!  the 
traaslation  to  be  filed  after  being  certified  by 
the  clerk. 

2.  Under  Acts  18th  Gen.  Antiem.  c.  195,  8  2, 
proTldlns  Cbat  the  original  notes  of  teetimoay  in 
a  cose  uiall  be  filed  in  the  clerk's  office,  and 
become  a  part  of  the  record  in  the  case,  such 
notes.  If  properly  certified  by  the  reporter  and 
judge,  and  filed  in  time,  become  a  part  of  the 
record,  without  any  direction  to  that  effect  in 
the  judge's  certificate. 

3.  Where  the  original  notes  In  a  case,  cer- 
tified by  the  reporter  and  judj?e,  have  been  filed 
in  time,  thereby  becoming  part  of  the  record, 
so  as  to  stand  as  a  bill  of  exceptions,  it  cannot 
be  objected  that  the  evidence  was  not  prop- 
erly preserved,  though  a  translation  of  tnem, 
certified  by  the  reporter  alone,  and  which  it 
was  stipulated  might  be  filed  in  the  appellate 
court  in  place  of  the  derk's  transcript,  waa 


not  filed  in  the  tsial  court  till  after  the  tbue 
for  filing  a  bill  of  exception. 

4.  An  amended  assignment  of  errors  will 
not  be  Btrick»i  because  filed  too  late,  though 
filed  witiiout  leave,  after  appdlee's  ailment, 
it  appearing  to  be  in  tmtheraiux  of  Jnstiee, 
and  submisnon  of  the  case  not  having  been  de- 
layed, nor  appellee  prejudiced,  thereby. 

5.  An  amendment  of  plaintiff's  petition  dur- 
ing the  introdaction  of  her  evidence,  specifying 
the  manner  in  which  she  had  been  Injured  by 
defendant's  wrongful  sale  of  intoxicating  liquors 
toplaintifTs  husband,  is  properiy  alloirod;  and 
^tfendont,  not  having  moved  for  continnanoe  on 
acconnt  thereof,  cannot  object  thereto. 

6.  An  instruction  that  in  any  event  plain- 
tiff could  recover  only  for  Injuries  occurring 
within  two  years  next  before  commmcement  of 
aotitHi,  ia  not  Incontistent  with  one  that,  if  de- 
fendant Bold  no  Ilonor  to  plaintiffs  husband 

?rior  to  May  12,  Iwl,  she  could  only  recover 
or  damages  caused  by  defendant  since  that 
time  and  prior  to  commencement  of  action. 

7.  The  ceurt  need  not  d^ne  to  the  jury  the 
word  "contributed,"  used  in  an  instruction. 

8.  In  an  action  for  damages  for  wrongful 
sale  of  intoxicating  liquors  to  plaintiffs  hus- 
band, error  in  admifttug  evidence  as  to  the 
naml>er  of  plaintifFs  children  is  cured  by  an  ex- 
press direction,  as  to  what  the  jury  can  take 
into  consideration  in  determining  defendant's 
liability. 

9.  In  an  action  for  wrongfal  sale  of  Manor 
to  pioiatifiTs  husband,  It  appearing  that  he  had 
by  drink  been  reduced  from  a  prosperous  busi- 
ness man  to  a  sot,  bis  property  exhausted,  and 
hli  business  mined,  11,000'  damages  Is  not  ex- 
oasrive,  though  others  than  defendant  had  also 
been  selling  liquor  to  him. 

Aj>peal  from,  district  court,  Lee  county; 
J.  1^1.  Case?,  Jud^ 

Action  tor  damagea  resulting  to  plalntUt 
from  the  aole  of  intoxicating  llqnon  to  her 
husband. 

W.  J.  Bobcrta,  fin-  appellants.  <tatlg;  Me- 
Orary  A  Oraig  and  X.  G.  Qarretson,  toe  ap- 
pellee 

KINNB,  J.  1.  Plaintiff  aues  for  the  mm 
of  fS,OQO  damasea,  which  0he  dalma  to  have 
sustained  by  reaaon  of  the  sale  ot  intoxicat- 
ing liqnora  to  hw  hiuband.  It  la  alleged 
that  the  defmdant  Boger  Loftus  was  the 
owner  of  the  premises  In  which  defendant 
Martin  operated  hla  saloon,  and  aold  the  Uq- 
uora,  and  had  full  knowledge  of  aald  illegal 
sales  of  Uqnor.  Plaintiff  adu  that  the  Judg- 
ment be  made  a  Uen  upon  the  real  estate 
thna  used.  Defendants  denied  every  allega- 
tion in  the  petition.  The  cause  was  tried  to 
a  Jury,  and  a  Tcrdlct  returned  for  91.000,  on 
which  Judgment  waa  altered.  Defendants 
appeoL 

2.  Appdlee  fllea  a  motion  to  atrike  the  evi- 
dence, on  the  ground  that  it  waa  never  pre- 
served  by  bill  of  nceptlons  or  otherwise. 
In  a  stipulation  filed  In  thla  court  by  tbe 
parties  It  la  agreed  "that  the  official  r^ort- 
er's  tranacrlpt  of  the  miglnal  shorthand 
notes  filed  in  the  court  below  on  June  4, 
1892,  cwtlfled  by  tbe  derk  of  the  court  be- 
low that  It  Is  such  transcript,  may  be  filed. 
in  this  court  aa  ttie  only  transcript  requbred 
to  be  filed  bgi  appdlee  under  its  denial  of 
aivellants'  abstract,  appellee  merely  Intend- 
ing to  question  the  correctnesa  of  the  record 
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as  to  the  erldmce  In  the  cause."  It  Is 
claimed  that  hj  this  stipulation  appellee  Is 
precluded  from  raising  the  question  as  to 
whether  the  evidence  has  been  properly  pre- 
•erved.  We  do  not  think  that  is  a  proper 
construction  of  the  st^ulatlon.  In  the  ab- 
sence of  this  stipulation,  the  a^dlants  would 
liave  been  required  to  hare  the  clerk  of  the 
district  court  make  a  transcript  of  the  trans- 
lation of  the  reporter's  notes,  and  to  have 
filed  it  In  this  court.  The  only  effect  of  the 
stipulation  was  to  dispense  with  that,  and 
In  lieu  thereof  to  permit  the  translation  of 
the  notes  made  by  the  r^orter  to  be  filed  in 
this  court,  after  being  certified  by  the  clerk 
as  being  correct.  Leaving  out  of  considera- 
tion, for  the  time  being,  the  effect  of  the  or- 
der of  the  court  giving  time  to  settle  a  bill 
of  exceptions,  and  iqipellants'  failure  to  act 
thereunder,  was  the  evidence  properly  pre- 
served? We  need  not  set  out  the  c«:tlfl- 
cates  of  the  reporter  and  Jadge.  Both  cer- 
tified to  the  notes,  and  fully  Identified  them 
as  being  the  notes  taken  by  the  official  re- 
porter  on  the  trial  of  this  case  in  the  dis- 
trict court.  The  only  objection  now  raised, 
as  we  understand  It,  is  that  It  Is  claimed 
that  the  Judge's  certificate  is  insufficient  be- 
cause it  contains  no  Erection  expressly  mak- 
ing the  notes  a  part  of  the  record.  No  such 
direction  was  necessary.  The  statute  pro- 
vides that  "the  OTlglnal  notes  of  any  testi- 
mony taken  In  any  case  shall  be  filed  In  the 
office  of  the  detk  of  the  court  and  become 
a  |>art  of  the  record  In  said  case."  Chapter 
196,  S  2,  Acts  18th  Gen.  Assem.  If  the 
shorttuisd  notes  are  propa>ly  certified  by  the 
reporter  and  judge,  and  are  filed  within  the 
proper  time,  they  Iwcome  a  part  of  the  rec- 
ord by  virtue  of  the  statutory  provision 
above  qooted,  and  without  a  special  dlrec- 
Uon  to  that  effect  by  the  judge  In  his  cer- 
tificate. Oases  are  cited  In  which  the  judge's 
certificate  expressly  directed  that  the  evi- 
dence certified  be  made  a  part  of  the  rec- 
ord, (Hnrlburt  t.  Fyock,  78  Iowa,  477,  36  N. 
W.  462;  Fleming  t.  Steams.  79  Iowa.  256, 
44  N.  W.  876;)  but  it  was  not  held  In  these 
caseft  Uiat  sodi  a  direction  on  irart  of  the 
judge  was  necessary.  In  Rnnge  v.  Hahn, 
T5  Iowa,  731^  88  N.  W.  389,  Reed,  J.,  says: 
"The  certificate  oC  the  judge,  when  It  prop- 
erly  Identifies  the  evidence,  has  the  effect  to 
make  it  part  of  the  record.  It  Is  not  essen- 
tial •  •  •  that  It  contain  an  express  dec- 
laration or  order  making  the  evidence  part 
of  the  record,  but  that  result  f(^owB  when 
it  identifies  the  different  items  of  evidence 
offered  and  introduced  on  the  trial,  and  Is 
signed  In  due  time."  The  language  above 
quoted  has  no  reference  to  the  time  of  filing 
the  translation  of  the  notes.  We  come,  then, 
to  the  conslderatltoi  of  the  question  as  to 
the  effect  under  the  dnrnmstances  of  fail- 
ing to  settle  a  bill  of  exceptions  within  the 
time  ordered  by  the  Vourt,  The  shorthand 
notes,  certified  as  we  have  stated,  were  ffied 
Harch  23,  1892.  The  motion  for  a  new  trial 


was  overruled  April  2,  1892,  and  at  that  time 
the  court  ordered  tliat  the  bill  of  exceptions 
be  settled  by  May  1,  1892.  No  bill  of  ex- 
ceptions  was  made  or  settled.  The  transla- 
tion of  the  reporter's  notes  ms  filed  June 
4,  1892.  Ttiere  was  no  certificate  of  the 
judge  to  the  translation  of  the  notes.  Now, 
the  translation  of  the  shorthand  notes  was 
not  filed  until  long  after  the  time  allowed  In 
which  to  settie  a  bill  of  exceptions.  Section 
2831  of  the  Code  provides  that  bills  of  ex- 
ceptions must  be  filed  during  the  term,  ■*or 
within  such  time  thereafto:  as  the  court 
may  fix;  but  in  no  event  shall  the  time  ex- 
tend more  than  thirty  days  beyond  the  expi- 
ration of  the  term,  except  by  ccmswt  of 
parties  or  by  ordv  of  the  judge."  We  have 
I  hdd  that  no  time  is  fixed  by  statute  within 
which  the  transcript  in  a  law  action  of  the 
I  reporter's  notes  must  be  filed,  but  It  will 
!  suffice  if  It  is  filed  within  the  time  a  trnn- 
I  script  is  required  to  be  made  by  the  d«k. 
I  Warbasse  v.  Card,  74  Iowa,  309,  37  N.  W. 
I  383;  Hammond  v.  Wolf,  78  Iowa,  229.  42 
I  W.  778;  Fleming  v.  Stearns.  79  Iowa,  259, 
44  N.  W.  37&  In  McCartby  v.  Watimia,  t» 
Iowa,  260,  28  N.  W.  B86.  a  law  action,  the 
shorthand  notes,  certified  only  by  the  re- 
porter, were  ioieiil  at  the  conduston  of  the 
trlal.  but  the  transcript  of  them  was  not 
I  filed  until  long  after  the  time  given  in  which 
I  to  settie  a  bill  of  exceptions.  To  this  tran- 
I  script  there  was  attached  an  Insnffldmt  cer- 
i  tificate  of  the  judge.  It  was  held  that  the 
j  certificate  must  be  filed  within  the  time  fixed 
In  the  order  of  the  court  toe  settling  a  bill 
of  exceptions.  In  Wadsworth  v.  Bank,  TS 
lom,  426,  38  N.  W.  S04,  a  law  action,  tt  ap- 
peared that  within  the  proper  time  the  re- 
porter certified  to  and  filed  his  shorthand 
notes,  but  th^  wore  not  certified  by  Ow 
judge.  After  the  expiration  of  the  time  giv- 
en to  file  a  bill  of  excepti(»iB,  a  translation 
of  the  shorthand  notes,  duly  certified  by  the 
judge,  was  filed.  It  was  held  that  while  the 
translation  of  the  notes,  duly  certified  by 
the  judg^  ml^t  be  regarded  as  ha^ng  the- 
effect  of  a  blU  of  exceptions,  such  certia- 
cate  must  be  made  within  the  time  pre- 
scribed. t>y  ^e  mder  of  tiie  court  It  wilt 
be  observed  that  these  cases  are  not  Uke 
that  at  bar.  In  those  cases  It  was  sought 
to  preserve  the  evidence  by  mSng  the  notes 
certified  only  by  the  reporter,  and  after- 
wards filing  a  tzanscrtpt  of  them,  duly  eet- 
tlfied  by  the  Judge.  In  su^  a  case  the  erl- 
dence  does  not  become  a  part  of  the  record. 
80  as  to  stond  u  a  UU  of  exceptions,  until 
the  Judge  has  certified  to  the  translation  of 
the  notes.  In  the  case  at  bar  the  reporter 
and  judge  both  certified  to  the  notes,  which, 
as  we  have  seen,  constituted  them  a  bill  of 
vxes^aoaB,  and  these  notes,  thus  cerdfled.. 
were  filed  even  before  the  conclusion  of  the 
trloL  We  see  no  reason,  under  sneh  drenm- 
stances,  for  holding  that  the  evldeice  was 
not  properly  preserved.  Tbo  motion  to  strike 
the  evldeice  must  be  orerruled. 
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&  A  motbm  U  made  to  strike  Hm  amenOr 
ed  asdgnment  of  erron  because  filed  too 
late.  Tliia  amendment,  wblle  filed  after  ap- 
peUee^a  argmuent,  and  without  leare^  ap- 
pears to  be  in  furtbe ranee  of  justice.  Stan- 
ly r.  Barringor,  74  Iowa,  86,  88  N.  W.  8T7. 
In  tills  case  It  does  not  appear  ttaat  the  anb- 
mission  of  the  case  In  this  court  has  been 
delayed,  or  that  appellee  has  been  prejudiced 
thereto.  The  motion  will  thereftire  beover- 
nded.  Hall  BaUway  Co..  aowa,)  61  M. 
W.  ISO. 

4.  Doling  fhe  Introdootton  <tf  plalntlfTs 
erldence  she  filed,  with  leave  of  court,  an 
amendmemt  to  her  petition,  alleging  that  by 
reason  of  the  wrongful  sales  of  liquor  to  her 
husband  she  bad  been  damaged  In  her  means 
of  support,  and  In  loss  of  the  bnslnesa  and 
property  with  which  her  husband  supported 
ber  and  her  family.  Error  is  assigned  on 
the  orermlhig  of  a  motion  to  strike  this 
ammdment  Hie  ruling  was  proper.  If  de- 
fendants were  prejudiced  tiiereby,  th^  could 
baTS  made  a  ivoper  showing  for  a  continu- 
ance: They  did  not  do  so,  and  ought  not 
now  to  be  heard  to  object  to  the  court's  ml- 
tng. 

5.  It  Is  insisted  that  the  Instructions  given 
by  the  court  covering  the  time  for  which 
plaintlflt  coold  recover  were  contradictory. 
We  discover  no  ground  for  complaint  In  that 
respect  In  one  Instruction  the  jury  were 
told  that,  in  any  event,  plaintiff  could  only 
recover  for  injuries  occurring  wltliln  two 
years  next  preceding  the  commencement  of 
the  suit;  and.  In  another,  that  If  they  found 
that  defendant  sold  no  liquor  to  plaintiff's 
husband  prior  to  May  12,  1S91,  she  could 
only  recover  for  damages,  If  any,  caused  by 
defendant  since  that  time  and  prior  to  the 
beginning  of  ber  action.  The  Inatructicnis 
were  consistent. 

G.  The  Instructions  of  the  court  are  much 
criticised.  We  have  examined  tbem  with 
care,  and  think  they  fairly  present  the  law 
applicable  to  the  case;  and  those  refused,  in 
BO  far  as  they  were  correct,  were  covered 
by  those  In  fact  given.  We  cannot  consider 
specifically  all  of  the  objections  made  to  the 
tnstmetlons,  but  we  deem  them  without 
merit 

T.  It  Is  urged  that  the  coturt  erred  In  refus- 
ing an  instruction  touching  the  contributing 
of  defendant  to  the  injuries  sustained  by 
plaintiff.  It  appears  from  the  evidence  that 
several  saloon  keep^,  other  than  defendant, 
BOld  plaintiff's  husband  liquors.  The  instruc- 
tlons  of  the  coiu-t  upon  this  question  were 
explicit  and  correct.  Nor  was  it  incumbent 
on  the  court  to  define  the  meaning  of  the 
word  "contributed."  It  is  safe  to  presume 
that  the  Jury  understood  the  common  and  ac- 
cepted meaning  of  the  word.  To  presume 
otherwise  would  be  equivalent  to  holding 
that  their  ignorance  was  so  dense  as  to  unfit 
tbem  for  Jury  service. 

8.  Many  of  the  objections  to  the  Introduc- 


tion of  evidence  are  obviated  by  the  amend- 
ment filed  during  the  trial  Brror  Is  assigned 
on  the  admission  of  evidence  as  to  the  num- 
ber of  children  of  ptalnUff.  It  may  be  eon- 
ceded  that  the  admission  of  such  evidence- 
was  wrong,  but  we  think  it  was  not  prej- 
udicial to  defttidan^  bi  view  of  the  express, 
direction  of  the  court  to  the  Jury  as  to  what 
they  ooiild  take  Into  conalderatlMi  In  deter^ 
mining  the  defoidant's  liability. 

a  The  Terdlctr-^,000— Is  said  to  be  ex- 
cesidTe.  We  do  not  think  so.  It  Is  true  that 
several  saloon  men  had  been  selling  this  man 
llqnor,  but  it  dearly  appears  tb&t  he  had 
beui.  1^  drink  reduced  from  a  prosperous 
and  efficient  business  man  to  a  sot;  that  8» 
a  result  his  property  was  exhausted,  his 
bustness  virtually  ruined,  and  thus  the 
means  of  mppmt  for  his  wife  had  been 
squandered;  snd,  as  a  farther  result  itf  bis 
condition,  he  abused  his  wife.  To  all  this 
It  dearly  appears  d^ndant  contributed. 
That  he  la  now  reaidng  the  reward  of  his 
persistoit  wrongdoing  Is  the  fault  of  no  <me- 
but  himself.  We  discover  no  wror.  Af- 
firmed. 


OOMHBRCIAL  BANK  OF  BSSBtX  t.  FAD- 
DIOK  et  aL 
(Snprmie  Onirt  of  Iowa.  Jan.  tO,  18M.) 

NbOOTIABU  lHSTROintI«TS-~FABTNBBBHrP  BaNK— 

AcTioK  on  FuunuLsm  Notb  —  Boka  Fira- 

PORCHAaER— SUFFIOIENOT  OV  EviDBNOB. 

In  an  action  by  a  partnership  bank  on  & 
note  frandnlent  in  its  inception,  and  transferred' 
to  plaintiff  by  the  payee  as  collateral  for  a 
loan,  the  uncontradicted  evidence  of  one  of  the- 
partners  was  ttiat  be  had  charge  of  the  loans, 
that  no  one  bnt  himself  and  snch  payee  took 
)  part  In  the  loan  transaction,  "that  no  ollier 
j  officer  or  agent  of  the  bank  knew  for  what  the 
note  in  suit  wai  eiecnted,"  and  that  he  had  no- 
knowledge  of  the  makers.   Btid,  tliat  there  was- 
'  a  failure  of  proof  that  pl^ntifl  was  a  bona 
I  fide  holder  of  the  note,  since  Us  testimony  was 
I  either  hearsay,  or  related  to  a  fact  whldi  be- 
I  did  not  know  to  be  true. 

;  Appeal  from  district  court,  DaUaa  countgr;. 
;  J.  H.  Applegate,  Judge. 

Action  upon  a  promlsswy  note.  Trial  by 
J  jury,  and  vodict  and  jtidgment  fbr  the  de- 
fendants. Plaintiff  appeals. 

Garden  &  Nichols,  for  appellant  Shortley^ 

&  Harpel,  for  appellees. 

HOTHROCK,  J.    The  note  up<Hi  whidi. 
the  suit  was  brought  Is  dated  February  16. 
1891,  and  is  for  the  sum  of  $100,  due  In  six 
I  mouths,  with  8  per  cent  interest,  and  paya- 
\  ble  to  the  order  of  A.  H.  Warreu,  It  is 
!  signed   by   the  defendants.    Warren,  the 
payee  of  the  note.  Indorsed  It  to  the  plaintiff 
before  it  became  due.  The  defendants  ad- 
mitted tbelr  signatures  to  the  note,  but  al- 
leged that  the  same  were  obtained  by  fraud,, 
and  were  wholly  without  consideration.  It 
appears  from  the  evidence  that  the  defend- 
ants are  husband  and  wife,  and  that  they 
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reside  In  Dallas  cmmty,  In  tbia  state.  War- 
cen,  the  payee  of  the  note,  was,  at  the  time 
be  obtained  the  some,  a  resident  of  Page 
■county.  He  was  a  mountebank,  or  traveling 
-quack  doctor,  of  whom  It  has  been  said: 
"Toothing  Is  so  Impossible  In  nature  but 
mountebaoks  will  nndertake."  The  follow- 
ing Is  the  testimony  of  the  defendant  Wil- 
41am  Paddick:  "He  examined  me  for  plies, 
and  made  a  great  ado.  and  said  I  was  ter- 
rible bad.  That  two  large  tumors  were 
forming  Inside  of  me.  and.  unless  some- 
thing was  done  Immediately,  I  would  die. 
I  would  have  to  hare  something  Atme.  That 
Und  of  roused  me  up.  He  said  he  thought 
he  could  do  something  for  me,  provided  I 
had  It  done  Immediately.  He  showed  my 
wife  a  picture  he  had  In  a  book,  and  showed 
-what  kind  of  a  tumor  It  was.  Said  that  was 
the  kind  of  a  tumor  that  was  forming  In 
me.  My  wife  was  scared  about  It,  and  said, 
if  anyUilng  could  be  done,  better  have  It 
-done  Immediately.  He  said  It  would  have 
to  be  done  Immediately,  or  I  would  lose  my 
life.  He  said  he  could  core  me  provided  I 
would  have  It  operated  on  right  away.  He 
-did  not  operate  on  It  that  day.  He  exam- 
ined me.  He  did  not  state  the  date  he  would 
-operate  on  me.  He  was  to  notify  me  soon. 
In  two  or  ttiree  weeks  he  notified  me  to 
meet  blm  In  Dee  Molnea,  at  the  Abtun 
House.  I  was  unwell,  and  coold  not  get 
-<nit  of  the  house.  I  sent  my  wlf&  She  oonld 
sot  find  him.  He  did  not  write  any  word 
tor  something  like  a  mouth  after  that,  when 
he  again  told  me  to  meet  him  at  the  Ab(»-n 
House.  I  went  down.  He  was  not  th«re.  X 
WW  htm  on  the  platform  at  the  depot  I 
told  blm  that  I  thought  be  knew  well 
•enough  he  misrepresented  my  case.  I  know 
lie  did  misrepresent  my  case.  I  have  had 
•othing  done  since,  and  there  Is  nothing 
■ot  the  kind  wrong  with  me.  There  were 
ao  tumors  there.  He  did  not  offer  to  ex- 
■«mlne  me.  He  never  done  anything  for  me 
■except  the  examination.  I  believed  his  state- 
ments about  the  tumors,  and  that  they 
would  have  to  be  removed*  were  true,  or  I 
would  not  have  given  the  note.  Gave  the 
note  solely  upon  these  representations." 
There  was  no  evidence  In  the  case  In  con- 
flict with  the  above,  and  it  is  scarcely  neces- 
sary to  say  that  ttie  note  was  without  con- 
sideration. 

The  plaintlflf  claims  that  It  loaned  to  War- 
ren the  sura  of  $350  for  90  days,  and  took 
4]ie  note  In  suit,  with  others,  as  collateral 
■■ecnrity'  for  the  payment  of  the  loan;  and 
'that  it  was  a  good-faith  transaction,  without 
notice  of  any  fraud  or  want  of  consideration 
tai  the  note.  There  Is  no  question  made  by 
appellant  that  the  note  was  procured  by 
Aaud  and  was  without  consideration.  The 
■court  Instructed  the  Jury  as  to  the  burden 
proof  as  follows:  "If  you  find  that,  as 
Jbetween  the  parties  to  said  note,  the  same 
^nnot  be  enforced  for  want  of  consideration 
-and  on  account  of  firaud,  then,  before  the 


plaintiff  can  recover,  It  must  show  that  it 
received  said  note  as  collateral  security  for 
the  payment  of  money  advanced  at  the  time 
It  so  received  said  note;  that  same  was  re- 
ceived by  it  in  the  usual  course  of  business, 
without  notice  ot  the  defenses,  if  any,  to 
1  said  note,  and  before  maturity  of  said  note; 
1  and  to  establish  these  matters  the  burden 
i  is  upon  the  platntlfT  to  establish  them  by 
i  a  fair  preponderance  of  the  evidence."  The 
1  rule  of  law  embodied  in  this  instruction  is 
I  correct  Lane  v.  Krekle,  22  Iowa,  399; 
Woodward  v.  Rodgers,  81  Iowa,  842;  Bank 
V.  Nelson,  41  Iowa,  503.  The  plaintiff  Intro- 
duced J.  P.  Nye  as  a  witness.  He  testified 
that  he  Is  now  vloe  president  of  the  bank, 
and  when  the  note  In  salt  was  Indorsed  to 
the  bank  he  had  charge  of  the  loaning  ot 
the  funds  of  the  bank;  and  that  Warren,  the 
payee  of  the  note,  resided  at  Shenandoah, 
Iowa,  and  that  he  had  known  him  fmr  four 
years.  That  he  had  no  Imowledge  of  the 
defendants,  but  that  Warren  represented  the 
defendants  to  be  financially  good.  That  no 
other  persons  took  part  In  the  transnctluD 
but  Warren  and  himself.  He  further  testi- 
fied that  no  other  officer  or  agent  of  the 
bank  knew  for  what  the  note  in  snlt  was 
executed,  and  that  Warren  had  made  no 
payment  on  the  note,  and  that  the  amount 
;  of  the  notes  taken  as  collateral  security  ex- 
I  ceeded  the  amount  of  money  he  loaned 
to  Warren  in  the  sum  of  $5,  and  that  no 
part  of  the  collaterals  bad  been  paid  ex- 
cepting about  $10,  and  that  the  plaintiff  Is 
a  i^lvate  bonk.  It  is  contended  by  coonsel 
for  appellant  that  the  evidence  that  the 
plaintiff  was  a  bona  fide  purchaser  of  the 
note  Is  so  condnslve  that  the  court  should 
have  directed  a  verdict  for  the  plaintiff.  In 
our  opinion,  the  court  rightly  submitted  tb« 
question  of  the  good  faith  of  the  plaintiff  to 
the  Jury.  It  has  been  held  by  this  court  that 
in  case  of  the  purchase  of  a  note  by  a  part- 
nership the  burden  Is  upon  It  to  show  that 
all  members  of  the  partnership  were  at  the 
time  of  the  purchase  lgn<uwt  of  the  fraudu- 
lent character  of  the  nota  Frank  v.  Blake, 
58  Iowa,  750,  13  N.  W.  60.  The  court  in- 
structed the  Jury  In  accord  with  the  rule  an- 
nounced in  the  cited  cose.  It  Is  not  denied 
that  the  plaintiff  is  a  partnership.  The  wit- 
ness Nye  testified  that  It  la  a  private  bank. 
It  Is  claimed,  however,  that  the  evidence 
shows  that  no  officer  of  the  bank  had  notice 
of  the  fraud.  It  is  true  that  Nye  so  testi- 
fied. But  It  is  apparent  that  he  was  testi- 
fying to  a  fact  either  from  hearsay  or  which 
he  did  not  know  to  be  true.  In  tith^  case 
it  was  for  the  Jury  to  determine  that  ques- 
tion. This  failure  of  proof  la  sufficient  to 
sustain  this  verdict 

There  are  many  other  circumstances  In  the 
case  which  were  proper  for  consideration  of 
the  Jury.  We  will  mention  but  one.  The 
w^Itness  Nye  testified  Uiat  he  bad  known 
Warren  for  four  years,  and  he  knew  that  he 
was  a  physician.  He  must  have  known 
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wtet  ills  reputation  was.  If  tie  dtd  not,  he 
ought  to  have  so  testified.  He  knew  tbat 
Warren  was  a  traveling  doctor,  and  that  this 
note  was  executed  by  persons  who  resided 
in  a  distant  part  ot  the  state.  In  short, 
what  he  did  kaqw  of  the  man,  while  not 
amonntins  to  notiee  of  the  fraud,  was  a 
drcumstance  which  the  jury  mlsht  very 
properly  consider  In  determining  the  credi- 
bility of  his  testimony.  The  case  demands 
no  further  consideration,  and  the  judgment 
Is  afflrmed. 


CITY  OP  EJBOKUK  T.  FT.  WATKB  BLBC- 
TRIC  CO. 

(Supreme  Court  of  Iowa.  Jan.  30,  ISdi.) 
MvitioirAL  OoKFOiUTiox  — BuiOTaio>LieBT  Foax- 

CHI8B. 

L  A  mnnidpal  ordinance  granting  a  Iran- 
dilae  to  occnpy  the  citr  street  with  poles  and 
wires  for  the  distribution  of  electric  light  and 
power  ia  within  Code,  S  471,  which  re^iuires 
ordinances  authorising  the  erection  of  electric 
light  and  gas  plaots  to  be  submitted  to  a  TOte  of 
the  people.  Kinne,  J,,  dissenting.  Hanson  v. 
Hnnter,  (lowa^  48  M.  W.  lOOS,  and  S3  N.  W. 
61,  followed. 

2.  The  fact  tbat  an  electric-light  company 
has  partly  complied  with  its  contract  to  furnish 
a  city  with  a  specified  nnmber  of  arc  lights  does 
Bot  iwerent  It  from  settiiu  op  the  invalidity  of 
the  contract  whm  sued  for  its  breach  tliereof, 
where  the  dty  made  no  payment  for  electric 
lights  in  excess  of  the  service  actnally  ren- 
dered. 

Appeal  from  district  court,  Lee  county; 
James  D.  Smythe,  Judge. 

Action  at  law  to  recover  damages  of  the 
defendant  tar  failure  to  comply  with  an  al- 
contract  to  furnish  and  maintain,  in 
the  streets  of  the  plaintiff  city,  125  arc  elec- 
tric lights.  A  Jury  was  waived,  and  a  trial 
was  had  before  the  court.  A  judgment  was 
rendered  against  the  defendant  for  $3,899.99, 
and  It  appeals. 

W.  J.  Boborts  and  Charles  H.  Wwden,  tor 
appeUant  D.  F.  AUUer.  Br.,  City  Atty.,  and 
A.  J.  McCrary,  for  api;i^le& 

ROTHBOCK,  J.  1.  The  appellee  preeented 
a  motion  to  strike  from  the  flies  an  ameud- 
meat  to  the  assignment  of  errors.  It  is  un- 
necrasary  to  determine  the  question  present- 
ed by  the  motion,  for  the  reason  that  we  do 
not  find  It  essential  to  consider  the  amend- 
ment of  the  assignment  of  errors.  In  our 
opinion,  the  rights  of  the  parties  may  be 
determined  upon  the  errors  originally  as- 
signed, and  of  the  sufficiency  of  which  there 
Is  DO  juration. 

2.  Another  motion  of  appellee  was  submit- 
ted with  the  case,  in  which  It  ia  sought  to 
strike  out  the  evidence  from  the  abstract 
becanse  It  was  not  preserved  by  a  bill  of 
exceptions.  This  motion  Is  not  well  taken. 
An  examination  of  the  whole  record  shows 
that  it  Is  not  defective  in  the  respect  claimed. 
We  need  not  discuss  the  question. 

3.  A  statement  of  facts  appears  to  be  neo- 
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essary  to  a  clear  presentation  of  ttw  grounds 
upon  which  we  base  our  decision  In  the  case. 
It  appears  that  at  some  time  prior  to  the 
year  1890  there  was  an  electrlc-llght  com- 
pany in  the  city  of  Keokuk  known  as  the 
Badger  Electrlc-Llght  Company.  Its  plant 
was  BcAA  at  sheriffs  sale  on  the  12th  day 
of  December,  1890.  There  was  another  Keo- 
kuk company  known  as  the  Gate  City  Elec- 
trlc-Llght Company.  It  had  leased  the  prop- 
erty of  the  Badgor  Company,  and  on  the 
17th  day  of  October,  1890,  a  written  contract 
was  entered  Into  between  the  dty  and  the 
Gate  City  Company  by  which  the  said  com- 
pany bound  Itself  to  furnish  to  the  city  125 
arc  lights  tor  the  period  oi  5  years.  Sixty 
of  said  lights  were  to  be  put  in  operation 
within  45  days,  and  the  remainder  within 
90  days,  from  the  date  of  the  contract.  The 
dty  was  bound  by  said  c<mtract  to  pay  to 
the  Gate  City  Company  the  sum  of  $00  a 
year  for  each  of  the  said  lights  so  erected 
and  maintained.  When  this  contract  was 
made,  the  Gate  City  Company  had  on  deposit 
with  the  dty  the  sum  of  $500,  which  was 
held  by  the  dty  as  security  for  the  perform- 
ance of  the  contract  by  the  said  company; 
and  it  was  part  of  the  contract  that  the  de- 
posit should  be  forftited  to  the  dty  if  the 
contractor  should  fall  to  furnish  the  Ughts  at 
the  time  contracted  for,  and  that  said  sum 
should  be  regarded  by  the  parties  as  liqui- 
dated damages.  The  Gate  City  Company  did 
not  furnish  all  of  the  lights  by  ttte  stipulated 
time,  and  on  the  19th  day  of  February,  1S91, 
the  city  council  adopted  a  rest^utlon  which 
was  in  these  words:  "By  Alderman  Buck: 
Resolved,  -that  there  be,  and  there  Is  here- 
by, granted  to  the  Gate  City  Electric  Com- 
pany sixty  (60)  days'  additional  time  from 
Felnmry  20,  1891,  In  which  to  put  In  opera- 
tion the  additional  sixty  lights  of  the  one 
hundred  and  twenty-five  arc  lights  provided 
for  by  its  contract  with  the  dty  of  Keokuk: 
provided,  however,  that  the  Gate  City  Elec- 
tric Company  shall  waive  any  claim  to  the 
$500  deposited  by  it  with  the  clerk  of  the 
council  at  the  tline  of  depositing  its  bid  with 
the  derk  of  the  council,  and  agree  that  It 
may  be  retained  by  the  dt^r  of  Keokuk  as 
liquidated  damages,  as  provided  by  Its  con- 
tract with  the  city,  for  failure  to  put  In  the 
one  hundred  and  twenty-five  arc  lights  as 
provided  by  sold  contract;  and  provided,  fur- 
ther, that  If  said  additional  lights  are  not 
erected  and  in  operation  within  the  said  six- 
ty days,  that  it  will  work  a  forfeiture  of  the 
rights  pf  said  company  luder  its  contract 
with  the  dty;  and  the  city  attorney  is  hereby 
instructed  to  serve  notice  as  provided  by  the 
contract."  It  appears  that  the  Ft  Wayne 
Electric  Company,  appellant  herein,  Is  a  for- 
eign corporation  located  at  .Ft  Wayne,  in 
the  state  of  Indiana,  and  the  said  company 
or  its  officers  were  interested  in  the  said 
Keokuk  tympanies  as  stockholders.  On  the 
17th  day  of  January,  1801,  n  memorandum 
of  a  contract  was  made  between  the  FL 

Digitized  by  Google 


690 


NORTHWESTEKN  UEPOBTEB,  Vol.  57. 


W^me  Oompany  by  R.  T.  McDonald,  Its 
treasurer,  and  the  stockholders  In  the  aald 
otlier  companies,  by  which  the  Ft  Wayne 
Ck>inpany  took  an  lissignment  of  the  sheriff's 
certlflcate  of  sale  of  the  Badger  Electrlc- 
Llght  Company,  and  of  Its  lease  to  the  Gate 
Oity  Company,  and  of  the  stock  held  by  the 
Keokuk  stodUiolders  In  the  last-named  com- 
pany. The  time  for  completing  the  erection 
'  of  the  lights,  as  extended  by  the  resolution 
aboTe  set  out,  expired  on  the  20th  day  of 
April,  1891.  This  suit  was  brought  on  the 
25th  day  of  March.  1891.  On  the  3d  day  of 
April  of  that  year,  the  city  made  a  contract 
with  one  J.  0.  Hublnger  to  furnish  12.5  arc 
lights,  and  agreed  to  pay  therefor  the  sum 
of  $68  a  year  for  each  of  said  lights.  One 
ground  upon  which  recovery  was  sought  was 
that  the  Ft  Wayne  Company,  as  the  assignee 
of  the  Gate  City  Company,  made  a  T«f  bal  con- 
tract with  the  city  to  perform  the  contract 
made  by  the  city  with  the  Gate  City  Com- 
pany. A  large  mass  of  oral  evidence  was 
introduced  on  the  trial  In  the  court  below, 
the  object  of  which  was  to  prove  the  alleged 
rerbal  contract  We  need  not  discuss  the 
qnefltions  raised  upon  that  Issue,  for  we  be- 
lieve that  the  case  must  be  determined  upon 
sther  grounds,  which  we  will  proceed  now  to 
consider. 

-  4.  It  Is  a  conceded  fact  that  no  vote  of  the 
people  of  the  dty  of  Keokuk  was  at  any 
time  taken  upon  the  question  of  the  establlsfa- 
ment  of  an  electric-Ught  plant  by  the  Gate 
City  Company  not  by  the  Badger  Company. 
It  was  h^d  by  this  court.  In  the  case  of  Han- 
son T.  Hunter.  (Iowa,)  48  N.  W.  lOOS,  that 
an  ordinance  of  a  city  granting  a  franchise 
to  erect  an  electric-lIght  plant  In  the  city, 
and  to  occupy  streets  with  poles  and  wires, 
was  Told,  because  it  was  not  authorized  by  a 
vote  of  the  people.  A  petition  for  rehear- 
ing was  allowed  in  that  case,  and  &tter  most 
able  and  exhaustive  arguments  of  counsel, 
and  a  full  recon^deratloQ  of  the  question, 
the  petition  for  rehearing  was  overruled,  and 
the  original  opinion  adh^ed  to.  63  N.  W. 
iL  Counsel  for  ap{>ellant  contends  that  the 
decision  in  Hanson's  Case  should' be  over- 
ruled. We  discover  no  grounds  upon  which 
such  a  proposition  ouxht  to  be  entoialned. 
It  Is  clBlmc<l,  however,  with  great  confldence, 
that  the  cited  case  la  not  applicable  to  the 
facts  In  the  case  at  bar.  The  proposition  oC 
counsel  is  that  the  contract  in  the  case  at 
bar  is  an  executed  contract,  and  that  it 
would  be  unjust  to  allow  the  defendant  to 
retain  the  fruits  of  the  contract,  and  at  the 
same  time  claim  that  the  contract  Is  void. 
But  the  plaintiff  made  no  payment  for  the 
electric  lights  in  excess  of  the  service  ren- 
dered; It  Incurred  no  liability  in  advance 
for  the  ligbta  which  were  furnished.  The 
ground  upon  which  It  claims  damages  is. 
that  it  has  and  will  be  compelled  to  pay 
eight  dollars  per  light  per  annum  more  tbau 
It  would  have  been  required  to  pay  the  de> 
rcndont  If  It  had  erected  and  maintained  12S 


Ugbta  tot  five  years;  and  the  court  adopted 
that  basis  In  ascertaining  the  measure  of 
damages.  It  will  be  seen  that  it  Is  a  mis- 
take to  (jcslgnate  the  contract  as  execnte^L 
An  executed  contract  Is  "one  which  has  beea 
fulfilled,— one  which  has  .been  wholly  per- 
formed ;  as,  when  A.  and  B.  agree  to  ex- 
change horses,  and  do  so  Immediately."  (Z 
BL  Comm.  443;)  "one  in  wblch  both  parties 
have  done  all  tbat  they  are  required  to  do." 
(Bouv.  Law  Diet)  This  is  the  strict  tech- 
nical definition  of  an  executed  contract.  An 
executory  contract  is  "one  In  which  some 
future  act  Is  to  be  done;  as,  where  an  agree- 
ment is  made  to  build  a  house  in  six  mouths, 
or  to  do  any  act  at  a  futiu-e  day."  Id.  It 
Is  perhaps  not  an  important  question  as  te 
what  the  contract  in  this  case  may  be  named. 
Covinsel  for  appellant.  In  support  of  the 
claim  that  the  defendant  cannot  avail  Itself 
of  the  invalidity  of  the  contract,  cites  Ang. 
&  A.  Corp.  240,  and  cSlls  special  attention  ts 
the  following  language:  "The  courts  of  New 
York  have  gone  very  far  in  enforcing  coft- 
tracts  made  by  corpOTatlona.  although  they 
are  not  justified  by  their  charters;  and  the 
law  In  that  state  now  appears  to  be  that 
such  a  contract,  which  is  purely  executory  m 
both  sides,  and  where  no  wrong  wUl  be  done 
if  the  parties  are  left  in  their  previous  sit- 
natlcHi,  should  not  be  enforced,  but  tliat  the 
executed  dealings  of  corporations  must  be  al- 
lowed to  stand  for  and  against  both  parties, 
when  the  plainest  rules  of  good  faith  so  re- 
quire." The  following  detract  from  Sedg. 
St.  &  Const.  Law,  73,  Is  also  set  out  In  argu- 
ment: "It  must  be  further  borne  la  mini 
that  the  Invalidity  of  contracts  made  In  vio- 
lation of  statutes  is  subject  to  the  equitable 
exceptions  tltat  although  a  corporation,  ia 
making  a  contract,  acts  in  disagreement  wltk 
its  charts,  where  It  Is  a  simple  question  of 
capad^  or  authority  to  contract,  arising  ei- 
ther on  a  question  of  regularity  of  organisa- 
tion or  of  power  conferred  by  the  charter,  > 
party  who  has  liad  the  benefit  of  the  agree- 
ment cannot  be  p^mltted.  In  an  actioB 
founded  on  It,  to  question  Its  validity.  It 
would  be  In  the  highest  d^ree  ineqoltaUe 
and  unjust  to  permit  the  defendant  to  repu- 
diate a  contract;  the  ftuits  of  which  he  re- 
tains. And  the  principle  of  this  exceptioa 
has  been  extended  to  other  cases.  So,  a  per- 
son who  has  borrowed  money  of  a  savlnss 
institution  upon  his  promissory  note,  secured 
by  a  pledge  of  bank  stock.  Is  not  entitled  ts 
an  injunction  to  prevent  the  prosecution  of 
the  note,  upon  the  ground  Uiat  the  savingi 
bank  was  prohibited  by  its  charter  froB 
making  loans  of  that  description."  It  ap- 
pears to  us  to  be  quite  clear  that  Uie  facts 
In  this  case  do  not  bring  it  within  the  role 
announced  in  these  extracts  from  the  learned 
authors.  It  is  true,  there  are  a  large  nun- 
ber  of  cases  to  be  found  supporting  the  role 
It  Is  founded  on  the  plainest  principles  «( 
Justice.  No  court  has  ever  decided  that  a 
corp<»ration  may  bwrow  money,  and  keep  It 
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because  It  was  forbidden  by  its  charter  to 
borrow  money.  If  tbe  plaintiff  In  tbia  case 
had  paid  the  defendant  In  advance  for  the 
dJectrlo-light  service,  and  bad  brooj^t  an  ac- 
tion for  damages,  the  case  would  be  within 
the  rule  laid  down  In  the  text  iKraks  abore 
cited.  No  olie  would  contend  that  the  de- 
fuudant  conld  avail  itself  of  the  Invalidity 
of  the  contract  to  enable  It  to  retain  that 
wliicb  it  never  earned,  and  thus  violate  tbe 
[>iiiinest  rules  of  good  fiilth.  Tbe  evidence 
in  this  case  tends  to  show  that  It  waa  worth 
DMU-e  than  fSO  per  a"tmuin  to  maintain  arc 
lights  In  tbe  city  of  Keokuk.  The  defendant 
declined  to  continue  fumlsblng  lights  at  that 
ram.  Tbe  city  made  a  contract  with  Hu- 
binger  for  125  lights  at  $68  a  year,  and  the 
case  was  tried  upon  the  theory  that  they 
were  worth  that  sum.  Tbe  plaintiff  had  for- 
f^ted  the  $600  deposit,  and  had  not  paid  any- 
thing in  excess  ot  $60  for  each  light  tar- 
ntshed.  It  made  Its  contract  with  Hubln- 
ger,  and  brought  this  suit  before  the  time  ex- 
pired in  which  defendant  was  to  famish  the 
additional  lights.  We  think  It  is  in  no  posl- 
i^oa  to  demand  any  further  damages  than 
those  already  received.  Tbe  demand  that 
the  defendant  should  hare  continued  tb  fur- 
nish U^ts  at  a  loss  for  five  years,  and  be 
liable  at  any  time  to  have  Its  compoisatlon 
for  the  lights  cut  off  at  the  suit  of  any  tax- 
payer, as  was  done  In  Hanson  v.  Hunt«, 
supra.  Is  not  demanded  by  any  eqiiitable  con- 
sideration which  we  are  able  to  discover. 
The  cases  cited  by  counsel  are,  as  we  have 
said,  founded  on  entirely  different  fiicts,  and 
involve  a  principle  In  no  wise  applicable  to 
the  facts  of  this  case.  The  Jndgmeiit  of  flie 
district  court  is  reversed. 

KINNE,  3.  I  disBOit  from  the  conclusion 
reached  1^  tbe  majwlty  <tf  the  court,  nor  can 
I  agree  to  the  doctrine  announced  Jn  Hanson 
r.  Hunto;  Clowa.)  48  N.  W.  1006,  and  63 
N.  W.  84,  Tbe  Jndcmoit  below  should  be 
affirmed. 


BOTER  T.  KINNICK. 

(Sivreme  Oonrt  of  Iowa.  Jan.  30,  ISH.) 

iHPKiBOnaxT  FOR  Debt— Costs  in  Crixinai. 
Cases. 

Const  art  1,  I  W»  which  prohibits  im- 
Klsonnent  for  debt  in  a  clvU  adani,"  unless 
for  fraud,  does  not  apply  to  costs  in  a  orimlnal 

firosecntion;  and  hence  the  prohibitory  liquor 
BW,  ancAjeizing  Imprisonment  of  one  con- 
victed thereunder,  for  nonpayment  of  coats  of 
prosecution,  is  valldt  thoogn  audi  costs  an  pay- 
able to  individuals. 

Appeal  from  district  court.  Davis  county; 
H.  C.  Traverse,  Judge. 

Habeas  corpus.  The  defendant  Is  sheriff 
of  Davis  county.  The  plaintiff  was,  on  his 
plea  of  guilty,  convicted  of  violating  the  law 
against  the  sale  of  Intoxicating  liquor.  A 
fine  was  Imposed,  and  a  Judgm»it  rendo'ed 
against  him  for  costs,  with  an  order  tor  im- 
prlaoDineat  till  both  were  paid.   He  paid  the 


fine,  and  he  stands  imprisoned  for  nonpay- 
ment of  the  costs,  and  this  proceeding  Is  to 
test  the  validity  of  the  Imprisonment  The 
conrt  below  held  the  imprisonment  legal, 
and  remanded  the  prisoner. 

S.  S.  Oarruthers  and  SHotadberger  Jk  1^ 
Iw,  for  appelant 

GRANGER,  0.  J.  The  Imprisonment  is 
authorized  by  the  statute,  and  tbe  only  aues- 
tlon  in  tbe  case  Is  tbe  constitutionality  of 
tbe  law.  Tbe  provision  of  the  c^mstitutlon 
railed  upon  as  contravening  the  legislative 
act  is  section  19  of  article  1,  as  follows:  "No 
person  shall  be  Imprisoned  for  debt  in  a  (AyH 
action,  on  mesne  or  final  process,  unless  In 
case  of  fraud;  and  no  person  shall  be  im- 
prisoned for  a  military  fine  In  time  of  peace." 
Tbe  legislature  may  exercise  legislative  au- 
thority, wherein  it  is  not  prohibited  by  the 
constitution.  Stewart  v.  Board,  30  Iowa,  9. 
The  claim  of  appellant  Is  that  the  judg- 
ment for  costs  Is  a  debt,  and  therefore 
the  legislature  cannot  authorize  an  impris- 
onment for  It  But  If  it  Is  a  debt,  the  act 
authorizing  Imprisonment  for  it  Is  not  vul- 
nerable to  the  section  of  the  constitution 
quoted,  for  tbe  costs  were  adjudged  In  a 
criminal,  and  not  a  (dvil,  action,  and  the 
section  applies  only  to  the  latter.  The  lan- 
guage Is,  "No  person  shall  be  Imprisoned  for 
debt  In  a  civil  action."  But,  further,  It  may  be 
sold,  on  good  authority,  that  a  judgment  for 
costs  in  a  criminal  action  Is  not,  within  the 
constitutional  meaning,  a  debt  In  Alabama 
the  corresponding  provision  of  tbe  constitu- 
tion is  broadw  than  ours,  seemingly  apply- 
ing to  a  debt  In  any  form,  the  language  be- 
ing that  "no  person  shall  be  imprisoned  for 
debt."  The  supreme  court  of  that  state,  in 
giving  the  {vovlslon  application,  said:  "In 
criminal  cases  the  cost  is  no  more  a  debt 
than  the  fine,  and,  accurately  speaking,  not 
so  much  BO,  for  the  fine  is  a  sum  certain  in 
numero,  and  the  cost  is  not"  Morgan  v. 
State,  47  Alft.  34.  In  Indiana  tiie  constitu- 
tional provision  Is,  "There  shall  be  no  im< 
prfK>nment  for  debt  except  in  case  of  fraud." 
Tbd'  supreme  court  of  that  state  said  in  Mc- 
Oool  v.  State,  23  Ind.  127:  "The  costs  are 
but  an  Incident  of  the  fine  assessed,  result- 
ing from  the  same  act;  and  although  they 
are  due  to  the  officers  of  the  court  and  wit- 
nesses, fcH*  services  rendered  in  the  course 
of  the  prosecution,  they  are  adjudged  against 
the  defendant  because  of  bis  criminal  act 
and  may  be  fairly  regarded  as  a  part  of  tbe 
punishment  Tbe  fine,  when  assessed,  be- 
comes a  fixed  liability  to  pay  the  state  a  defi- 
nite amount  of  money.  The  costs  are  taxed, 
and  are  due  to  the  officers  and  witnesses, 
and  we  are  at  a  loss  to  perceive  upon  what 
principle  the  latter  Is  a  debt,  within  tbe 
meaning  of  the  section  of  the  constitution  re- 
ferred to,  while  the  former  is  not'' 

A  prominent  feature  of  appellant's  argu- 
ment Is  based  on  tiie  fact  tbat  the  coata  are 
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due  to  indlTldualf,  and  oal7  Incident  to  the 
fine.  Aathoritlea  to  the  same  effect  are 
dted.  It  will  be  seen  that  such  facts  do  not 
mal£e  the  costs  a  debt,  so  as  to  bring  It 
within  the  constitutional  prorislm  as  to  Im- 
prisonment The  mUBT  of  tha  dlatrlct  oourt 
Is  affirmed. 


REIFSNYDBR  t.  CHICAGO,  M.  &  ST.  P. 
RY.  CO. 

(Suprema  Court  of  Io\ra.  Jan.  30,  IS&i.) 

RULHOAD  COMPAHtBfr— AOCIDSNT  IX  YARD— OOV- 
TBIBOTOKT  KcOLIOIINCe— EXPBBT  BTIDBHOB. 

1.  A  drlTer,  after  loading  a  ear  In  a  zaU- 
nmd  rard,  is  not,  as  matter  of  law,  gnllty  Of 
ne^I^nce,  in  driving  along  a  narrow  xmsaage- 
war  Detween  the  tracks,  generally  used  by  per- 
sons bsTing  bnsinesa  with  the  company;  and  in 
an  action  by  him  for  the  death  of  ms  horses, 
which,  frightened  by  a  moving  car,  jumped  on 
the  track  in  front  of  it,  a  finding  in  his  fsTor 
on  this  issae  will  not  be  disturbed. 

2.  A  jury  is  warranted  in'  finding  a  rail- 
road company  negligent  in  failing  to  place  a 
brakeman  on  the  cars  when  making  a  flying 
■witch  in  its  piiTate  yard,  bequcnUy  used, 
with  Its  consent,  by  pawKU  having  onsiness 
with  it 

8.  In  an  action  against  a  railroad  company 
for  injuries  sustained  through  its  negligence,  in 
failing  to  place  a  brakeman  on  the  cars  when 
making  a  flying  switch,  expert  evidence  Is  ad- 
mistfble  to  show  tliat  in  such  cases  the  pr<v>er 
poirition  of  tbe  brakeman  is  at  the  brakes. 

Appeal  from  district  court,  Wapdlo  county; 
H.  C  TravcTB^  JuAga. 

ActioD  to  recover  for  damages  to  a  team, 
wagon,  and  haraeas.  Trial  to  a  Jury.  Vo-- 
diet  and  Judgment  for  plaintiff.  Defendant 
appeals. 

McBlroy  ft  Boberta,  tor  appelant  W.  H. 
O.  Jaqoea;  for  appdlML 

KINNB,  X  1.  The  tsatlmony  ahows  tliat 
the  groond  where  the  accident  happened  la 
bounded  <hi  the  east  by  J^erson  street  on 
the  south  by  the  Dea  Moines  rlvtt,  and  on 
the  west  by  Greene  street  A  plat  attached 
to  the  abstract  show*  that  Greene  street  Is 
OD  the  east  and  Jefferaon  street  <m  tbe  west; 
bat  this  la  a  mistake^  as  appears  from  the 
testimony  of  all  of  tbe  witnessesL  Tbe  ac- 
tion Is  Ixvught  to  recover  damages  to  the 
team,  wagon,  and  harness  of  plaintiff.  The 
IMlowlng  facts  are  either  admitted  In  the 
pleadings  or  established  by  the  evidence: 
The  accident  occurred  on  tbe  switch  and 
depot  grounds  of  defendant  in  the  dty 
of  Ottnmwa,  and  on  the  defendant's  tracb. 
These  grounds  lie  between  tbe  depot  grounds 
of  tbe  Chicago,  Burlington  &  Quincy  Rail- 
way Company  and  the  Dee  Holnes  riv«,  and 
access  Is  bad  to  them  by  pnsslng  down 
either  Greene  or  Jefferson  street.  These 
streets  run  parallel  with  each  other,  and 
are  about  400  feet  apart  and  ctobb  the 
gronnds  of  both  railway  companies  at  ri^t 
angles.  At  tbe  time  of  the  acddait,  plain- 
tiff's team  was  In  charge  €t  a  young  map 
10  years  old.  This  man  and  plaintiff'a  son 


had  during  the  day  beoi  hg^iUng  bones  in  a 
wagon,  and  loading  them  into  a  car  belong- 
ing to  tbe  Chicago,  Bmlington  ft  Qnlncy 
Railway  Company,  standing  upon  ita  trans- 
fer trade,  at  a  point  from  40  to  198  feet  west 
of  Jefferson  street  The  men  had  been  load- 
ing from  the  south  side  of  the  car,  next  to 
the  depot  and  switch  grounds  of  tbe  de- 
fendant  The  space  where  the  unloading 
was  going  on  was  not  wide  enough  to  per- 
mit the  team  to  turn  around.  There  was  a 
clear  space  about  40  feet  wide  on  the  north 
tide  of  the  car,  which  extended  from  Greene 
to  Jefferson  street   The  car  could  have 
been  loaded  from  that  aide,  but  It  seems  that 
the  ground  there  was  muddy,  and  filled 
In  with  fresh  earth.  The  evidence  Is  not 
dear  as  to  the  direction  the  man  had 
come  firom  Into  this  narrow  space  with 
luior  loada,— whether  from  Greene  or  Jeffer- 
son   street     Defendant'a    switchea  w»e 
east  and  west  of  the  place  wb»e  the  hoaea 
were  being  loaded  into  the  car.    It  ap- 
peara,  also,  that  defendant  did  all  <tf  its 
own  switching  for  Its  cit^  bualneas,  and 
alao  switching  tax  the  Wabash  Railtray 
Company,  on  these  grounds.  Before  the  man 
drove  his  team  away  from  tbe  car  where  he 
was  loading  bones,  defendant'a  empk^ea  bad 
been  engaged  In  switching  cars;  and,  as  near 
as  can  be  gathered  from  the  evidence,  this 
awitdiing  bad  beeso  going  on  west  of  Qre&ae 
street   After  the  man  had  unloaded  tbe 
bones,  be  started  hla  team  west,  along  tbe 
aouth  aide  of  the  transfer  trac^  through  a 
passageway  too  narrow  to  turn  around  In, 
yet  wide  enough  to  drive  through  to  Greene 
street    This  passageway   was  frequently 
used  by  buses  and  drays  to  reach  Qreoie 
street   As  the  man  was  driving  along  this 
narrow  way,  he  met  a  car  coming  down  the 
main  track  of  defmdant;  and  when  It  came 
within  10  or  20  feet  of  bis  team  the  horses 
took  fright  and  as  the  transfer  track  on  the 
north  side  was  filled  with  cars,  so  that  th^ 
could  not  go  across  it,  they  turned  south, 
across  defendant's  track,  and  In  front  of  the 
moving  car,  and  were  caught  and  killed. 
There  la  no  potitive  evidence  that  the  mao 
in  charge  of  this  team  had  seen  any  awltcti- 
Ing  going  on  there  the  day  of  the  accident. 
Indeed,  It  appears  that  the  switching  was 
done  <Mily  from  S:15  to  4:30  o'clock      M.  It 
also  appears  to  be  doubtful  If  the  man  la 
charge  of  the  team  could  have  seen  much  of 
the  switching,  as  nearly  all  of  It  was  west 
of  Greene  street  The  car  that  killed  tbe 
horses  had  beoo  kicked  back  towards  tbe 
tenm.  As  to  whether  or  not  an  employe  of 
defendant  was  on  the  car,  and  applied  tbe 
brake  before  the  hwses  were  Arnck.  Is  a 
matter  upon  which  tbe  testlnxmy  is  con- 
flicting. 

Z  It  is  said  that  platotiff's  driver  waa 
guilty  of  negUgenoe  whldi  should  deftet  a 
recovery.  Hie  jury  specially  found  that  tbe 
driver  did  not  know,  and  by  the  ezerdae  of 
ordteary  care  eonld  not  tym  known,  that 
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Bwltdilns  wa«  being  done  In  defotdant's 
yards,  where  the  accident  occurred,  at  the 
time  of  the  accident;  that  the  place  was  not 
a  dangerous  place  In  wbtch  to  drive  teams; 
and  that  the  driver  did  not  know,  and  could 
not  have  known  by  the  exercise  of  ordinary 
care,  that  It  was  dangerous  to  attempt  to 
drive  where  he  did;  and  that  he  was  not  n^- 
Ugent  In  so  doing.  It  is  said  that  the  evi- 
dence does  not  sustain  these  flndtnga.  Ttun 
la  no  direct  evidenoe  that  the  driver  knew 
that  any  switching  was  being  carried  on  at 
that  time  in  these  yards.  As  a  matter  of 
fact,  switching  was  being  done  there,  but  it 
appears  tliat  most  of  It  was  west  of  Oreene 
street,  where  he  could  not  see  It  But,  even 
if  he  did  see  It,  it  does  not  foIk>w  that  he 
had  no  right  In  there.  He  was  loading  a  car, 
and  using  the  passage  as  he  had  a  rl^t  to 
do.  The  use  of  this  passageway  is  shown  to 
bare  been  quite  general  by  persona  liaving 
business  with  these  railroad  companies.  He 
was  not  a  trespasser  upw  the  railroad 
grounds,  but  there  with  the  knowledge  of 
the  defendant's  servants,  and,  it  may  be 
said,  with  their  consent,  inasmuch  as  no  pro- 
test was  made  against  his  being  there.  The 
mere  fact  of  his  being  there  would  not  diow 
negligence.  The  question  of  idaintlff's  driv- 
er's negligence  In  going  into  this  passageway 
was  properly  submitted  to  the  Jury,  and  they 
found  against  the  defendant  It  may  be 
that,  sitting  as  Junvs,  we  should  not  have 
found  as  the  Jury  did,  as  to  all  these  mat- 
ters; but  the  evidence  was  sufficient  to  sus- 
tain the  flndingB,  and  we  must  therefore  say 
that  plaintiff  or  his  driver  was  not  negligent 
From  Its  frequent  use,  the  passageway  ap- 
pears to  have  been  safe  enough,  under  ordi- 
nary drcumstances,  if  a  team  did  not 
frighten.  There  Is  nothlnr  to  show  that  the 
driver  had  any  reason  to  think  tbat  the  team 
would  frighten. 

3.  It  is  contended  that  the  defukdant  was 
not  n^Ugent;  that  it  owed  no  duty  to  plalo- 
tlfF  to  keep  a  man  on  &  car  whldi  was  be- 
ing kicked  back  over  Its  tracks  in  Us  own  pri- 
vate yards.  PlalntitTa  coatuitlon  is  that  It 
appears  from  the  evidence  that  no  brakeman 
or  switchman  had  set  the  broke  before  the 
car  struck  the  horses;  that,  had  there  been  a 
Imkeman  at  the  brake  on  the  car  when  It 
was  kicked  back  towards  his  team,  he  could 
and  would  have  stopped  the  car,  and  pre- 
vented the  accident  A  ground  of  negligence. 
In  the  petition,  is  that  this  car  was  kicked 
back  without  any  one  In  charge  or  control 
of  it  This  Is  put  in  Issue  by  the  defend- 
ant's answer.  .We  are  not  prepared  to  hold 
tbat  a  railway  company  may  switch  cars, 
even  at  the  rate  of  four  miles  an  hour,  In  its 
private  yards,  where  Its  employes  know,  or 
have  reason  to  expect,  that  the  drivers  of 
teams  may  be  lawfully  between  the  trodts, 
without  having  an  employe  ride  such  cars. 
Whether  th^  owed  a  duty  to  plaintiff  to 
have  a  man  on  top  of  this  car  which  had 
been  kicked  back  would  dqieod  upon  dr- 


cnmstances  surrounding  the  accident  They 
knew  that  this  man  was  In  there  with  this 
team.  At  least  several  of  the  defendant's 
^ployee  knew  it  They  knew  that  this  pas- 
sageway was  used  frequently  by  persona 
driving  teams,  and  having  business  with 
these  companlea  Knowing  of  the  frequent 
use  of  this  passageway,  the  defendant's  em- 
ployes might  naturally  anticipate  that  some 
one  would  be  lu  there,  and  In  this  case  they 
actually  knew  that  plaintiff's  team  and  wag- 
on were  lu  the  passageway.  Knowing  such 
facts,  and  after  consenting  to  such  a  user  at 
the  passageway  Xxy  the  pubUc,  It  was  a 
proper  question  to  snbmlt  to  the  Jury  as  to 
whether,  in  view  all  the  facts  and  circum- 
stances aurroondlng  the  accident  defendants 
were  negligent,  in  not  having  a  brakeman 
ride  the  kicked  car.  The  jury  found,  and 
properly  so,  that  the  defendant  was  negli- 
gent and  we  are  not  warranted  in  disturb- 
ing their  finding.  While  there  is,  as  we  have 
said,  some  conflict  in  the  evidence,  still  the 
Jury  were  warranted  in  finding  that  the  car 
was  not  ridden  by  a  brakeman;  that  he  did 
not  get  on  top  <tf  It  In  time  to  apply  the 
brake  befwe  the  car  struck  the  horses. 
Other  evidence  was  Introduced,  which  was 
not  contradicted,  showing  that.  If  a  brake- 
man  had  rode  the  kldced  car,  he  could  have 
stopped  it  within  a  distance  of  from  16  to  60 
feet  from  the  pc^t  whera  tlia  brake  was  ap- 
plied. 

4.  Plaintiff  asked  witness  Crowley,  an  ex- 
perienced brakeman,  this  question :  "Bup- 
poae  a  car  Is  kicked  down  the  track  from 
about  Greene  street  towards  Jefferson. 
There  is  no  drcmnstance  to  call  the  brake- 
man's  attention  to  any  particular  effort  on 
his  part  That  he  Is  rldinjc  a  car  down  there. 
Ordinarily,  where  would  be  his  position  on 
the  car?"  To  which  the  witness  answered: 
"The  prc^r  place  for  a  brakeman  Is  to  be 
right  at  the  brake;  That  Is  what  he  goes  on 
the  car  for;  to  look  ahead,  and  be  a-htdd  of 
the  brake,  and  be  ready."  AUen,  an  expect 
brakeman,  was  asked  this  question:  "Sup- 
pose a  brakenuin  Is  riding  a  car  down  there. 
There  Is  nothing  extra  to  call  his  attentlom 
elaewhera  He  is  on  the  car  for  the  purpose 
at  riding  it  down,  Utia  brake  Is  on.  the  front 
end  of  the  car.  At  what  place  had  the  man 
ought  to  be.  for  the  performance  of  his 
duty?'  Ha  answered:  "W^,  his  plaoa 
would  be  at  the  brake."  These  questions 
were  objected  to  as  calling  for  Incompetent 
evidence.  The  objection  was  OTcrruled,  and 
sppellant  assigns  this  ruling  as  error.  These 
questions  Inquired  tor  the  proper  position  of 
a  brakeman  when  ildlng  a  car.  Counsel  for 
appellant  dte  several  cases  differing  in  facts 
from  that  at  bar,  where  it  was  held  that  ex- 
pert evldrace  was  not  admissible.  Would  It 
not  be  permissible,  in  a  proper  case,  to  show 
that  the  post  of  an  engineer  was  on  the  right- 
hand  side,  In  the  cab  of  the  engine,  and  the 
fireman  on  the  left-hand  aide?  Would  It  be 
error  to  permit  a  witness  to  testuy  as  to  Uw 
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proper  place  of  a  front  or  rear  brakeman  on 
a  train?  If  not,  how  can  It  be  said  to  be 
error  to  permit  a  witness  to  testify  that  a 
brakeman's  position,  when  riding  a  car,  Is  at 
the  brake?  We  see  no  objection  to  the  ques- 
tions. Aa  a  general  rule,  It  Is  allowable  to 
show  the  proper  location  of  a  trainman  on  a 
moving  train  or  car.  In  Railroad  Go.  v. 
Smith,  22  OblD  St  243,  It  la  said:  "What  Is  a 
proper  and  what  an  Improper  place  for  the 
brakeman  on  the  train  may  be  shown  by  a 
witness  skilled  In  the  business."  No  question 
is  made  as  to  the  competency  of  these  wit- 
nesses by  reason  of  their  skill  and  experience 
to  testify  as  to  the  matter  Inquired  about 
The  evidence  sufficiently  sustains  the  verdict 
and  the  Judgment  below  must  be  affirmed. 


ROREBECK  t.  VAN  EATON. 
(Sivrenie  Court  of  Iowa.  Jan.  80,  18S4.) 
Pkixoipal  and  Aoent— Liabilities  inter  Sb. 
Where  a  pereon  acting  aa  the  agent  of 
another  for  the  purchase  of  property  repre- 
meatB  that  the  oiwoar  demands  a  certain  price, 
and  purchases  It  fw  a  less  warn,  and  convevs 
the  same  to  the  principal  for  the  latger  sum,  ne 
is  liable  to  the  prindpal  for  the  difference. 

Appeal  from  district  court,  Frraumt  coun- 
ty; Walter  L  Smltb,  Judge. 

W.  E.  Mitchell,  for  appellant  Andwaon 
ft  Anderson,  for  appellee. 

KINNE,  J.  The  only  question  In  this  case 
1b  one  of  fact— as  to  whether  or  not  de- 
fendant was  the  agent  of  plaintiff  In  the 
transactions  hereinafter  set  forth.  It  Is  con- 
ceded by  counsel  that  If  defendant  was  act- 
ing as  agent  the  Judgment  below  was  right 
It  seems  that  In  February,  1881,  plalntUf  em- 
ployed the  defendant  to  negotiate  for  him 
with  the  owners  for  the  purchase  of  a  tract 
of  land  lying  in  the  city  of  Hamburg,  Iowa. 
Defendant  represented  to  plalntlfT  that  he 
had  written  the  owners  of  the  land,  and  that 
$1,500  was  the  least  they  would  take  for  the 
land.  Relying  upon  these  representations, 
plaintiir  gave  the  defendant  $100  with  which 
to  make  part  payment  and  to  bind  the  bar- 
gain, and  ordered  him  to  make  the  purchase. 
Afterwards,  defendant  reported  to  plalntlflt 
that  he  had  bought  the  land  for  him  for  the 
$1,500,  and  that  by  mistake  the  land  had 
been  deeded  to  defendant  Plaintiff  paid 
$1,000  cash  on  the  land,  and  executed  his 
note  for  $400  to  defendant,  and  secured  It  on 
the  land,  defendant  representing  that  he 
would  take  the  $400  note  and  mortgage,  and 
advance  the  mon^  himself  to  the  owners  of 
the  land.  Defendant  deeded  the  land  to 
plaiiititr.  It  appears  that  the  defendant's 
representations  were  false;  that  the  owners 
of  the  land  only  asked  $1,100  for  It;  that 
defendant  In  fact,  while  all  the  time  repre- 
senting to  plaintiff  that  he  was  acting  for 
him,  bought  the  land  in  bis  own  name.  De- 
fendant sold  the  $400  note  and  mortgage,  and 


Invested  the  proceeds  In  other  real  estate. 
While  the  defendant  denies  all  fraud  and 
fidse  representations,  and  claims  that  he  was 
acting  only  for  himself,  we  think  the  evi- 
dence very  clearly  shows  that  he  undertook 
to  act  as  plaintifTs  agent  and  bo  led  plalnUlf 
to  believe.  There  is  no  question  that  the  re- 
lation of  principal  and  agent  existed  be- 
tween the  parties.  Such  being  the  fact  It 
needs  no  citation  of  authorities  to  show  that 
the  defendant  practiced  a  fraud  upoa  plain* 
titr,  whereby  he  was  Induced  to  pay  $400 
more  for  the  land  than  was  asked  tor  it  by 
the  owners.  Defendant  knowing  that  plain- 
tiff was  relying  ui>on  him  to  purchase  the 
land  for  lilm  as  his  agent,  proceeded  to  buy 
It  himself  for  the  $1,100,  and  seU  It  to  plain- 
tiff for  $1,500.  Plaintiff  had  a  right  to  rely 
upon  his  agent's  representations,  and  did 
not  know  of  their  folslty  until  long  after  the 
transactimi  liad  been  completed.  This  action 
is  to  recover  the  $400,  being  the  amoont  paid 
by  plaintiff  In  excess  of  the  sum  aaked  by 
the  owners  of  the  land.  The  court  bdow 
found  for  plaintiff,  and  made  the  Judgment 
a  lien  upon  certain  lots  purchased  by  defend- 
ant The  decree  was  right  It  la  true,  the 
evidence  might  be  stronger  as  to  the  Invest- 
ment of  the  money  which  defendant  received 
for  the  $400  note  and  mortgage,  but  it  suffi- 
ciently appears  that  a  part  of  It  at  least 
was  used  in  the  purchase  of  the  lota  upoa 
which  the  Judgment  In  this  case  waa  made  a 
lien.  Tba  jodgmsnt  below  1>  «fflniied. 


NIOOLAUS  V.  GHIOAOO,  R.  I.  ft  P.  RT. 

CO. 

(Supreme  Ooort  of  Iowa.  Jan.  SO,  180*4 

Mum  AMD  SBBVAirr— Nbolioencb— AasmiRios 
or  Risk — Inbtbdotioks. 

1.  In  an  action  against  a  railway  eompuy 
it  appeared  that  the  eacineer  and  conductor 
switched  the  coach  and  bagsage  car,  and  r- 
mained  with  them,  allowing  the  train  to  go  on 
to  the  station  with  the  fireman  acting  aa  ensi- 
neer,  and  upon  the  return,  while  recoupling 
cars,  plaintiff,  a  brakeman,  was  injured  througb 
the  negligence  of  the  fireman,  wbo  was  still 
acting  as  engineer.  BM,  that  the  mere  fact 
that  plalatifl  knew  that  the  fireman  was  so  act- 
ing, and  made  -no  objection,  does  not  pndBde 
him  from  recovery,  as  having  accepted  Hie  risk. 

2.  It  was  proper,  In  such  action,  for  the  Ju- 
ry to  conuder  wDether  the  fact  that  the  eoa- 
doctor  did  not  personally  superintend  the  coop- 
ling  of  the  cars  was  not  the  cause  of  the  im- 

frroper  movement  of  the  train  which  resulted 
D  the  Injury,  where  his  and  the  «igineer's  ab- 
sence left  only  three  of  the  crew  of  ue  train  on 
duty. 

3.  It  appearing  that  plaintiff,  while  makiniE 
a  coupling,  had  ugnaled  to  the  fireman,  who 
was  acting  as  engineer,  to  stop;  that  the  train 
had  stopped,  or  neariy  so;  and  that  plaintiff, 
while  tn^ing  to  draw  the  pin,  was  injured  bjr 
having  his  nand  caught  between  the  bampm 
by  the  train  suddenly  backing  without  nodce,— « 
verdict  for  t^alntiff  will  not  be  disturbed  ss  ooo- 
trary  to  the  evidence^ 

4.  In  an  action  for  personal  Injuries,  tht 
defense  of  assumption  of  risk  by  ^intiff  is  so 
affirmative  defense,  and  most  be  pleaded. 
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Aiqpeal  from  district  court.  Musoatlna  cotm- 
tf;  W.  F.  Bnuman,  Judge. 

Action  for  powuial  injuries.  Judgment 
for  the  plalntlS,  and  tbe  defmdant  appealed. 

J.  Oarekaddan.  for  appellant  Jayne  & 
Hoffman,  for  appdlee. 

6RANOEB.  a  J.  In  Norember,  188S,  tbe 
jiaintlg  was  In  tbe  «npl(v  of  the  defendant 
as  a  brakeman,  and  was  running  between 
Huacatine  and  Munn.  He  bad  been  on  this 
■ne  about  six  montbs.  In  going  oat  from 
Muscatine,  after  p«^— iny  wilton,  tbere  was 
a  station  called  the  "H.  8.  UmekllnB,"  and 
Mvnn  was  stni  further  oat  It  was  tbe  cus- 
tMu  at  tbe  llprutifllnt  to  leaTe  tm  the  switch 
tbe  passenger  coach  and  baggage  car,  and 
ttie  rest  of  tbe  train  would  run  to  Munn, 
and,  returning,  It  would  atta<ih  the  oars  left 
when  going  out,  and  proceed  towards  Mus- 
catine. It  trequoitly  occurred  Ibat  tbe  en- 
gineer would  atop  at  Wilton,  and  from  there, 
•at  and  back,  tbe  oiglne  would  be  In  charge 
•f  tbe  fireman;  and  It  was  quite  usually  the 
case  that  tbe  conductw  would  remain  at  the 
ImAUns  with  ibe  coach,  engaged  In  mak- 
taff  bis  dally  reports.  On  tbe  7th  of  that 
nK»th  tbe  train  oonslsted  of  an  engine,  sev- 
wal  freight  cars,  and  the  passenger  coadi. 
Tbe  engineer  atopped  off  at  Wilton,  and  tbe 
conductor  remained,  as  usual,  with  the  iMMich 
at  tbe  llmekUns.  This  left  with  tbe  train 
the  fireman,  In  oharge  of  the  engine,  and  tbe 
two  brafcmait  ot  whom  tbe  plaintiff  was 
Ike  firont  tme.  Tbe  train  returned  from 
Itonn  to  tbe  UmcMlns,  and  tbe  plalntifl  left 
ilMt  engine,  where  be  bad  been  with  the  flre- 
■lan,  turned  tbe  switch,  and  let  the-  train 
tack  to  be  coupled  to  the  cars  that  had  been 
toft.  In  making  this  oouplhig,  plaintiff's 
tand  was  injm*ed,  for  which  recovery  is  now 
sooght  The  petition  charges  negligence  In 
several  particulars;  as,  "absence  of  the  en- 
gineer  from  bis  post  of  duty  on  the  engine; 
carelessness  of  tbe  fireman  in  oharge  of  tbe 
engine,  and  bis  failure  to  perceive  the  sig- 
nals a^ven  him  by  the  plaintiff,  and  his  fail- 
ore  to  give  signals  to  the  plaintiff,  and  ran- 
•Ing  tbe  cars  together  without  warning,  and 
suddenly  starting  the  train,  and  bringing 
Ibe  cars  together,  after  they  had  almost 
some  to  a  stop;  and  absence  of  the  con- 
tectw,  and  bis  failure  to  see  and  superin- 
lend  tbe  switching  of  the  train."  The  coup- 
tag  was  made  at  Oi  curve  In  the  track,  and, 
because  of  l>etter  ground  to  walk  on,  the 
pialntlff  was  on  tbe  left-hand  aide  of  tbe 
toain,  walking,  with  his  hand  on  the  ladder, 
wboi  he  gave  the  signal  to  stop  as  the  mov- 
tag  part  of  the  train  approached  the  cars  to 
be  coupled  on.  He  says  it  nearly  stopped, 
and,  as  he  was  "changing  the  link,  it  came 
back  with  a  sudden  start,"  and  his  hand  was 
cauffbt  between  the  bumpers  and  injured, 
it  appears  that  tbe  train  was  backing  up 
cMttlously  to  where  it  stopped,  or  nearly  so, 
■ad  tbe  wrongful  or  negligent  act  was  in 


starting  It  again  without  a  signal  from  tbe 
plaintiff,  and  none  had  been  glvoi.  As  we 
gather  from  the  record,  the  movements  of  the 
train  at  the  particular  time  were  upon  signals 
from  tbe  plaintiff  as  he  was  about  to  make 
the  coupling.  He  had  signaled  It  to  stop  as 
being  at  the  point  of  coupling.  It  having 
stopped,  or  aeaxiy  so,  he  attempted  to  diange 
tbe  link  from  we  drawbar  to  tbe  other,  In 
mrder  to  propei^  make  the  coupling,  and  he 
had  a  right  to  siqtpose  tbwe  would  be  no 
further  movonent  iti  tbe  train  until  be 
should  direot  it  The  link  being  fast  In  tbe 
drawbar  from  which  it  was  to  be  taken,  it 
required  some  effort  to  remove  It,  and  In  do- 
ing this  his  band  came  between  the  bumpers, 
and  a  sudden,  unexpected  mov^ent  of  tbe 
train  caught  It  The  negligent  act  seems  to 
have  been  attributable  directly  to  the 
scm  acting  as  engineer,  and  a  particular  act 
of  negll^nce  charged  against  the  defoidant 
is  that  of  tbe  fireman  as  engineer.  The  court 
gave  the  following  Instruction:  "(9)  If  you 
find  that  the  engineer  left  the  management 
of  the  engine  to  his  fireman  on  the  trip  dmv 
ing  which  the  accident  occurred,  and  this 
was  with  the  knowledge  of  tbe  plaintiff,  and 
without  objection  from  him,  this  Is  a  cir- 
cumstance from  which  the  consent  of  the 
plaintiff  to  such  substitution  may  be  In- 
ferred; but  if  tbe  plaintiff  himself  was  free 
from  negligence  that  directly  contributed  to 
bis  Injuries,  and  such  injuries  were  the  direct 
result  of  the  carelessness  and  negligence  of 
tbe  fireman  In  charge  of  the  engine,  and  you 
BO  find,  he  would  be  entitled  to  your  verdict" 
1.  Complaint  Is  made  of  the  part  of  the 
instruction  r^tive  to  tbe  substitution,  in 
that  It  merely  holds  tbat  the  exchange  of  the 
fireman  for  the  engineer,  if  with  the  knowl- 
edge of,  and  without  objection  from,  plain- 
tiff, would  be  a  circumstance  from  which 
bis  consent  might  be  Inf^ed;  appellant's 
claim  being  that  under  such  circumstances, 
bis  consent  should  be  Inferred.  Otherwise 
than  as  the  exchange  might  naturally  be 
expected  to  affect  his  safety  as  an  employe^ 
the  plaintiff  bad  no  conoem  with  it  The 
rule  oMitended  for  could  have  apiOlcatton 
only  in  a  case  where  there  was  reason  to 
believe  the  exchange  would  Involve  new 
perils  to  the  employe.  It  was  -the  right  of 
the  company  to  put  any  competent  man  in 
charge  of  the  engine  and  negligence  could 
not  be  Imputed  to  such  an  act  Hence,  when 
a  company  places  a  man  In  charge  of  an  en- 
fAxie,  it  is  not  for  an  employe  to  question 
bis  competency,  hut  on  the  contrary,  he 'may, 
from  the  fact  tbat  he  Is  placed  there,  as- 
sume tbat  be  is  competent  It  does  not 
appear  that  the  plaintiff  had  reason  to  be- 
lieve that  the  fireman  was  not  competent 
for  the  service  allotted  to  hini  as  engineer 
on  the  part  of  the  line  where  he  so  acted.  It 
is  not  to  be  said  that  because  he  knew  of 
his  acting  in  tbat  capadty,  and  did  not' ob- 
ject be  cons^ted  thereto  in  a  way  that  he 
assumed  addltifxial  hasards  <mi  account  ot  it 
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rbe  instroctioii  Is  sot  open  to  the  ctnnplaliit 
made  against  It,  nor  can  the  role  urged  by 
appelant  be  sustained. 

A  farther  complaint  of  the  Instruction  Is 
that  It  falls  to  advise  the  Jury  ot  "any  legal 
effect  to  be  given  to  snch  consent  of  the 
plaitttUF;"  and  It  Is  said  that  no  other  In- 
Btnictioo  tella  the  inry  "what  effect  upon  the 
rights  of  the  plalntlfl,  or  UablUties  on  the 
part  of  the  defendant,  is  to  be  produced  by, 
(ff  la  to  flow  from,  snch  consent"  It  is  true 
that  the  oonrt  does  not,  In  its  Instmctlons, 
gtTB  any  legal  effect  to  the  fact  of  consent, 
If  It  tfiould  be  fonnd,  and  the  language,  as 
It  is,  serves  no  beneficial  purpose^  We  can- 
not, however,  see  that  It  conld  prejudice  the 
defaidflnt,  for  the  effect  cUUmed  by  It  could 
not  have  been  given,  and  was.  In  fact,  de- 
nied by  the  refusal  of  Instructions  in  which 
was  flaked  a  rule  that  K  the  t^ntlif  knew 
of  the  flrenan  acting  as  enf^neer,  and  did 
not  object,  "protest,  or  complain,  that  he 
might  be  considered  as  having  waived  and 
acqolescod  tn  *  *  *  the  running  of  the 
locomotive  by  the  flraman,"  and  that  he  was 
"estopped  from  recovery"  because  of  injuries 
resulting,  etc.;  and  appellant  complains  that 
the  InstmetlGns  were  not  given.  It  will  be 
seen  that  the  Instructions  asked  that  a  rule 
of  estoppel  be  applied  to  the  irfalntlff  be- 
oanse  of  his  acts,  or  failure  to  act  or  speak 
when  he  Aotdd  have  done  so.  Without 
agreeing  to  the  rule  as  aAed,  the  holding  of 
the  court  mrnst  be  snstalned  on  the  ground 
that  no  snch  an  tene  was  in  the  case.  If 
defendant  reUed  nptm  plalntlflrs  conduct  as 
an  estoppel  from  recovery.  It  was  an  af- 
flrmative  defuse,  to  be  pleaded  and  proven 
as  It  is  in  all  dvll  proeeedtogs  at  law.  In^ 
dependent  Dlst  of  Burlington  v.  Merchants' 
Nat  Bank,  68  Iowa,  843,  27  N.  W.  255. 

2.  It  appears  that  during  the  coupling  of 
the  cars,  when  the  Injury  occurred,  the  con- 
ductor was  In  the  coach,  and  had  no  part 
la  eon^leting  the  train  at  that  point;  and 
defendant  naked  the  court  to  say  to  the  Jary 
as  foUows:  "The  iiuA  that  the  condnctw 
of  the  train  did  not  parsonally  superintend 
the  oottplUig  of  the  cars  together  cannot  be 
charged  against  the  defendant  as  net^Igrat 
conduct"  The  conrt  refused  the  Instruction. 
We  do  not  think  that  there  was  error  In  the 
refusal.  The  regular  train  crew  consisted 
of  the  conductor,  engineer,  fireman,  and  two 
brakemen.  When  the  injury  occurred,  but 
three  of  the  five  were  on  duty,  and  the  du- 
des of  the  absent  ones  devolved  on  the  oth- 
ers. It  was  surely  proper  for  the  Jury  to 
consider  whether  or  not  this  shortage  In 
the  train  crew  was  the  cause  of  the  Im- 
proper management  or  movement  of  the 
train  resulting  In  the  injury. 

S.  It  Is  nrged  quite  strenuously  that  the 
verdict  has  not  support  In  the  evidence;  bnt 
we  think  It  has  ftdl  support  It  appears  thnt 
the  'plaintiff  was  directly  in  the  line  of  his 
duty  when  Injured,  doing  the  particular  thing 
neceesary  to  be  done  to  make  the  coupling^ 


and  r^lng  on  the  fact  ihat,  nntU  he  sbonld 
give  directions,  the  train  would  remain 
where  It  had  been  stopped  by  his  dfreetl<»s. 
He  was  ^tgaged  tn  dunging  the  pin.  in  do- 
ing which  Us  band  came  between  the  bum- 
pars,  when  the  xiegUgaiX  act  of  the  flremaa 
In  starting  the  train  badt.  wlOiont  notice 
cau^t  and  injured  It  The  Jodgmcnt  is  af> 
firmed. 


HERBON  V.  WESTERN  UNION  TEU  Oa 
(Scvnme  Conrt  of  lows.  Jam.  81,  1894.^ 
Tblssupb  Cohpakiss— Dkuts  nr  Dblxvbbt. 

1.  Plaintiir,  with  his  wife  snd  partner,  reg- 
istered at  the  one  hotel  in  a  town  of  000  pto- 
pie,  and  was  selling  a  fence  near  the  main 
street  A  dispatch  arrived  for  him  the  sixtfi 
day  of  his  ttas,  and  was  given  for  delivery  ts 
a  messenger  well  acqnainted  in  the  town.  He 
returned  it  some  hoars  after,  aa  being  unable 
to  find  the  addresaee,  and  the  agent  sent  a 
service  message  for  a  fuller  addresa.  The  mes- 
senger Bwora  that  he  inquired  in  rain  for  ad- 
dressee at  the  hotel,  restaurant  and  depot, 
but  there  was  evidence  that  the  landlord  ve- 
ferred  him  to  the  raster,  which  he  only  exam- 
ined nnder  the  latest  date;  that  he  told  the 
restaurateur  tbat  addressee  "MongBA  to  the 
fence  gang,"  and  was  referred  to  the  hotd; 
and  that  be  delivered  a  dispatch  to  plaiDtiirs 
partner  tbat  day,  in  plaintin's  presence.  BtU, 
that  the  messenger  was  aegligent  and  that  tht 
■errice  message  did  not  absolve  the  company. 

2.  Code,  S  1328,  forbidding  nnreasenaUe  de- 
lay In  transmlsdon  of  telegrams,  and  sectioo 

making  the  pr<vrfetor  of  the  line  liable 
for  all  failores  rflsulnng  from  its  default  ki 
legal  duties,  makes  the  oompauy  liable,  for  suck 
delay,  to  an  addressee,  tmrwated  to  it  by  ooe- 
traet. 

3.  Where  the  di^tatdi  contains  an  offw  fat 
addressee's  borse^  and  the  receiving  agael 
knows  the  horse,  and  knows  that  the  dlspatd 
relates  to  a  trade  for  him,  and  requires  as 
answer,  the  company  is  chaimd  with  notiee 
the  importance  of  the  dlspatts. 

4.  Where  plaintiff's  sale  of  his  horse  failed 
because  of  the  delay,  and  the  horse  had  no  res- 
alar  market  valae  In  the  neighborhood,  sad 
I^aintiff  has  since  dlsirased  of  him  for  the  beat 
price  b7  reasonable  effort  attainable,  plaistH 
may  recover  the  difference  between  the  dis- 
patch's offer  and  the  price  realised,  with  cost 
of  kem  and  Interest 

6.  Defendant's  requirement  that  elaim  foe 
damages  be  presented  written  30  days  after  ths 
message  is  sent  does  not  govern  when  the  de- 
tared  dispatch  contained  an  offw  for  s  li(»se 
of  no  reealar  market  value  In  the  neighbor- 
hood, and  the  facts  warrant  the  Jnr7  is  find- 
ing  that  plaintiff  did  not  know,  and  could  ael 
at  that  time  reasonably  learn,  what  damages^ 
if  any,  he  had  snst^ned  hy  ths  fallnre  of  ths 
salSk 

Appeal  from  district  ednr^  Lee  county;  J. 
M.  Casey,  Judge. 

Action  to  recover  for  damages  alleged  to 
have  been  cansed  by  the  negligence  of  <^ 
fendant  in  not  delivering  in  due  time  a  ttie- 
gfttphlc  message.  There  was  a  trial  by  Jury, 
and  a  v^Ict  and  Judgment  toe  plaintiff. 
The  defendant  appeala 

Cummins  &  Wright  f or 'app^llanL  Casey 

&  Stewart. for  appellee. 

ROBINSON.  J.  On  the  31st  day  of  March. 
ISDO^  the  philntiff  was  the  ownw  of  n  atal- 
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Uon  named  "Mark,"  whlcb.  was  In  tt»  em- 
to&y  ot  his  tootber  Qeoegs  Heiroa,  at  War- 
ren, in  Lee  county.  The  pialatlff  was  In  the 
tovn  of  ClarksTlUe,  la  Butter  count?,  vheee 
be  was  engaged  with  one  Wtatcodft  In  mttkiie 
a.  fence  machine.  On  that  date^  ow  Gtage 
Cassldy  went  to  tbe  idacer  wbas  tbe  hone 
was  kept,  and  made  aa  vOar  for  him  t«  a 
brother  of  plaintiff,  named  Bi  &  Hocon,  and 
requested  that  he  telegvapb  the  offw  to  the 
plalntlfl.  AcecNrdlngly  B.  B.  Horon  wait  to 
the  office  of  the  defendant  in  Warren t.  and 
left  to  be  srait  to  plalntur  a  night  mesBave 
which  read  a»  Mlvwtt  "Warren,  &ftwtii  31, 
lS9a  To  C.  G.  BemUr  Cka^tD.er  lom».: 
Have  traded  with  aeoige  CamlAy  tor  Mtark, 
three  horses,  1,  2,  8^  two*  hundred  bslainoc, 
fifty  dollara  young  aatOe^  B.  B.  BammJ' 
There  was  evidence  wUnk  tended  ta  ataow 
that  the  otter  of  Cassldy  wae  to  be  orn- 
tfldered  withdrawn  on  Wednesday,  i^vll  20, 
If  not  aeecpted  on  or  befove  that  dhy;  tlwt 
B.  B.  HerroB  bad  na  fOiChoel^  Do  aeeept  the 
•aer  or  s^  the  hone;  that  he  amt  the  mes- 
■ace  as  the  agent  ot  Gnsldyr  and  that  the 
agent  of  defttidtot  mfWmtna  fcnaw  that  It  r»- 
lated  to  a.  trade,  and  tliat  aa  answer  was  ex- 
pected the  next  day.  The  dispatch  was  receiv- 
ed by  the  agent  of  defendlont  at  ClarksTllle 
before  9  o'clock  In  the  morning;  oC  April  let, 
aod  was  at  once-  gtren  to  a  mammngKr  t*  ds- 
Itrer.  AftwanabseaceoCseTWalhwirahere- 
tamed  It  with  the  statement,  tbat  he  coidd  not 
find  the  person  6»  Wtonv  ft  was  MddireSBeA 
Tbe  agent  then  sent:  »  warw1m>  message  to 
the  office  at  Wanw,  statlnr  that  plaintiff 
was  unknown  In  darkopllls,  and  asking  for 
a  better  address.  At  noea  off  Weitae«Iny  he 
recelTOu  an  answer  statlqg  th«t  ^lirtltf  was 
a  patmt  fence  man.  and  wtndd  be-  tsmd  In 
town.  At  atHMit  the  time  that  dispatch 
readked  tb«f  agent  mt  ClartavlQe'.  the-  pkrtu- 
tiff  received  a  letter  from  R  B.  HerFoar.  Idl- 
ing of  the  trad«s  antd  asftBug  why  the  dis- 
patch had  not  b«e»  answn^.  The  plain- 
tiff then  went  to  tbe  eAc^  an^tf  sent  a  dis- 
patch to  his  brother  to>  di»  the  best  he  could 
tn^th  Cassldy.  While  he  was  tbere^  the 
dispatch  of  his  brother  was  d^ivered  to 
Mm.  His  dlspKtch'  \AUF  not  ddlvered  to  Ufa 
brother  nuttl  WednesdHy-  ftvmtng,  and  Cas- 
sldy was  not  seen  until  the  next  day,  when 
he  refused  to  take  the  harstt  The  plalnltff 
returned  tw  Lee  county  Id  Xuly;  and  took 
the  horse  to  Nebraska,  wbeiv  he  seid  him  fbr 
$50.  He  se^s  to  recover  In  Uils  action  the 
damages  he  claims  to  have  sustained  In  con- 
sequenoe  of  the  failure  of  defendant  to  de- 
liver the  message  in  time  fbr  him  to  ao(^t 
tbe  oflTer  of  Cassldy.  Ttte  Judgment  was 
rendered  for  f 177.65,  the  amount  of  the  tw- 
diet,  with  Interest  and  soerta 

1.  The  appellant  contends  that  the  verdict 
was  not  authorized  by  the  evidence;  and  In- 
sists that  it  exercised  due  diligence  to  de- 
liver the  message.  We  think  there  was  suf- 
ficient evldenee  of  negligence  to  support  a  | 
verdict  for  tbe  plaintiff.     datktfrUle  Is  I 


shown  by  the  record  to  have  been  a  town  of 
about  606  [>eople  In  April,  1880.  The  plain- 
tiff, with  hla  wife  and  Wintrode,  went  to 
darkavUle  on  the  25tb  day  of  March,  1800,. 
awl  stopped  at  the;  only  hotel  in  the  town, 
where  he  re^twed:  A  sample  of  the  fence 
which  the  machine  he  was  selling  made  was 
set  up  near  to  the  principal  business  street, 
one  Idoek  from  the  hotel,  from  which  It  could 
be  eeea.  Be  and  his  companion  were  then 
engaged  in  CThlbltlng  tbe  fence  to  the  public 
and  In  trying  to  sell  the  machine,  within  the 
free  deBvwy  Umihi  of  the  GlaiksvUle  office,, 
during  thai  tamt  day  of  March  and  the  first 
two  days  of  April  B  eld  en,  «he  messenger 
of  MsndlBDt.  hod  lived  In  the  tcnro.  2S  years^ 
waS'  running  a  bos  line,  carried  the  malls 
suB  expresB,  and  was  well  acqaatated  with 
ttJm  psa^lis.  There  is  some  eonfflet  in  the  evi- 
dence ta  regard  to  lite  eCFort  he  made  to  de- 
liver the  message:  He  dalms  to-  hatre  In- 
quired the  tandlard  of  13ie  hotel  where 
^aintlff  stepped,  at  the  restaurant;  at  one 
of  the  railway  depots,  and  of  a  passenger 
on  a  train,  without  obtaining  any  infcnrma- 
tloivln  p^card  to  plaintiff.  There  Is'  evldencer 
however,  which  tends  to  show  that  the  land- 
lord, In  answer  to  his  anestlon,  told  him  t<y 
loc^  at  the  hot^  register;  that  he  did  so, 
bat  lotdnd  ODly  at  the  names  under  the 
latest  daite;  that  be  had  seen  tbe  plaintiff 
several  times;  that  when  he  ln4|ulred  at  the 
rastaurant  he  said  plaintiff  "belonged  to  the 
fhnco'  gaAg,**  and  was  told  is&t  he  was  at 
the  IkoteTi  and  that  he  d^rered  a  dispatch 
tb  Wbftrode  on  the  1st  day  of  AprlU  In  the 
presence  of  plaintiff.  It  is  evident  that  If  the 
messenger  had*  used  orfflnary  diligence  in  hla 
search  he-  wsnlS  have  found  the  plaintiff,, 
and  bis  negUgence  is  that  of  the  defendant. 

The  sending  of  the  service  message  did 
mt  reDeve  It  of'  respoBSlMlty,  fbr  tbe  rea- 
son that  the  address  of  the  plaintiff  as  givea 
tn  the  dispatch  to  Um  was  aU  that  was  nec- 
essary to  enable-  the  defendant  to  find  hink 
readily.  It  is  said  tnax  H  B.  Hemm  knew 
that  the  defendant  had  not  found  hla 
brother,  and  could  have-  given'  It  the  re- 
qjsXrei  tnfbrmatlon,  so  that  his  brother  would 
taecTC  been  f&nnd,  and  a  meNage  accepting 
CassMy'B  offer  received,  tn  sufficient  time  t» 
have  effected  the  sale,  but  that  he  negligent- 
ly wlthh^  tbe  Informatkm.  If  that  be  con- 
ceded to  be  true.  It  does  not  follow  that  hi* 
nesflgence  was  tbat  of  the  plaintiff,  toe  the 
reason  that  he'  appears  to  have  been  the 
agent  of  Cassldy  for  the  purpose  of  smdlng 
the  dispatch. 

2.  It  is  said  that  If  the  dispatch  was  sent 
by  K  B.  Herron  as  the  agent  of  Cassldy,. 
then,  90  far  as  it  related  to  plaintiff,  the 
act  in  aendii^  It  was  purely  voluntary,  and 
conferred  upon  him  no  right  of  action  on 
account  of  ne^igence  In  sending  it  The 
Oode  provides  as  follows:  "1328.  Any  per^ 
son  employed  In  transmitting  messages  by 
!  telegraph,  must  do  so  without  unreasonable- 
I  delay,  and  anyone  who  wilfully  falls  thus 
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-to  transmit  them,  or  who  IntentlonaUr  trans- 
mits a  meBsage  moneouslr,  or  makes 
^own  the  contents  of  any  message  sent  or 
received  to  any  person  accept  blm  to  whom 
4t  Is  addressed,  or  to  his  agent  or  attom^» 
4s  gnllty  of  a  mlsdemeanOT.  18S8.  The  pro- 
■prietor  of  a  tdegraph  Is  IlaUe  tta  all  mUh 
takes  In,  transmitting  messages  made  by 
vny  ponHm  In  bis  employment,  and  for  all 
■damages  resulting  from  a  failure  to  per- 
form any  othw  dudes  required  by  law." 
The  defendant  .Tlolated  the  provlstons  of 
section  1328,  In  not  transmitting  the  mes- 
sage to  plaintiff  without  unreasonable  de- 
fay,  and  theseby  became  liable,  under  sec- 
tion 1329,  for  all  damages  which  resulted 
from  that  failure.  There  was  no  contract- 
ual -rdatlon  between  it  and  the  plaintiff, 
and  some  authorities  hold  that  In  such  cases 
the  person  Injured  cannot  recover ;  but 
the  rule  which  seems  to  prerall  most  gener- 
ally in  tills  country  Is  to  allow  tbu  person 
to  wh<»n  a  dispateh  Is  amt,  enn  though 
«ent  by  a  perscm  under  no  obllgati<Hi  to 
send  it.  to  recover  of  the  td^^ph  com- 
imny  damages  caused  by  delay  in  the  trans- 
misdon.  T^egraph  Ca  v.  Da  Bols,  (Hi. 
Sup.)  21  N.  5;  3  Suth.  Dam.  814;  2  ' 
Shear.  &  R.  Neg.  i  543;  Whart  Neg.  6  767; 
Oray,  Com.  TeL  |  65;  Wads  worth  v.  Tde- 
fO^ph  Co.,  86  Tenn.  711,  8  S.  W.  674;  Ttde- 
«raph  Ckk  v.  Adams.  (Tex.  Sup.)  12  S.  W. 
S57.  There  can  be  no  doubt,  under  these 
autliorttiea  and  the  section  of  the  Code  qnot- 
«d,  that  the  right  of  plaintiff  to  recoror 
does  not  depend  upon  a  ocmtract  made  1^ 
or  for  him. 

8.  The  court  charged  the  fary  that,  If  pltin- 
tiff  was  entltied  to  recover,  the  measure  of 
damages  would  be  the  difference  betwerai 
the  price  he  would  have  rec^rad  ftom 
Cassldy  and  the  price  be  afterwards  obtained 
for  the  hwse,  and  the  reasonable  value  of 
the  care  and  keeping  oi  the  bws^  with  6 
4)er  cent  interest  triKn  the  time  the  hCMrse 
was  sold.  The  appellant  contends  timt  the 
measnre  of  damage  given  by  the  charge 
was  erroneoos.  The  blank  on  which  the 
■message  sent  was  written  stated  that  errors 
and  d^ys  might  be  prevented  by  repeti- 
tion, ttx  which  an  extra  price  would  be 
•chnrged,  but  that  defendant  would  receive 
night  messages,  to  be  sent  wltiiout  repeti- 
•tion,  at  a  reduced  rate,  "and  upon  the  ex- 
4>res8  ctmdltlon  that  the  aenda  will  agree 
that  he  will  not  claim  damages  for  errors 
■or  delays,  or  for  nondelivery  of  such  mes- 
sage, happening  from  any  cause,  beyond  a 
«um  equal  to  ten  times  the  amount  paid  t<a 
tranBmlsslon.*'  We  do  not  understand  the 
appellant  to  dalm  that  the  plaintiff  Is 
bound  by  the  invvislons  quoted,  but  It  con- 
tends that  It  had  no  knowledge  of  the 
transactlM  out  of  which  the  message  grew; 
that  the  message  did  not  disclose  the  inter* 
•ests  which  were  dependent  upon  It;  and  that 
defendant  should  not  be  charged  with  any 
Uabillty  which  it  cannot  be  reaswuUy  said 


would  be  an  ordinary  and  natoral  result 
of  a  fiUInre  to  transmit  the  message  within 
a  reasonable  time,  and  therefore  contem- 
plated  by  the  parties  when  the  defendant 
undertook  to  send  the  message.  The  eri- 
dwce  shows  that  the  agent  of  defoidant 
at  Warren  knew  of  the  horse  when  the 
message  was  given  him  to  send,  that  It  re- 
lated to  a  pending  trade,  and  that  an  an- 
ewer  was  expected.  Knowledge  of  these 
facts  was  snffldent  to  authorise  the  jury 
to  find  that  defendant  should  be  ciiarged 
with  knowledge  of  the  impwtance  of  the 
message  when  It  was  received.  Oanett  v. 
Telegraph  Oo.,  8S  Iowa,  262,      N.  W.  88. 

It  la  claimed  that,  If  d^endant  is  liable 
to  plaintiff  for  all  the  damages  be  sustained 
reason  of  the  delay  In  transmitting  the 
message,  the  measure  of  that  damage  is 
the  dlffwence  between  the  market  value  of 
the  hcnrse  and  the  price  which  Caasidy  would 
have  paid  tor  him  had  his  offer  been  accept- 
ed. That  would  probably  have  been  true 
had  there  been  a  market  value  for  the  horae, 
but  the  evidence  shows  that  tha«  waa  not 
He  was  an  inferior  animal,  and  Tolnable 
only  for  breeding  purposes.  There  was  no 
I  market  for  that  kind  of  hwses  In  Lee  comity 
and  vicinity.  George  Herron,  who  had 
charge  of  the  ooe  in  question,  made  diligent 
effort  to  sell  him  attet  tile  81st  day  of 
March  until  be  was  taken  to  Mebrasiu,  but 
without  soccess.  The  i^ntlff  also  pnaon- 
ally  made  every  possible  to  effect  a 

sale^  and  finally  to<A  the  hwse  to  Nelnraska. 
and  traded  blm  tot  land,  receiving  for  him 
150  in  value.  It  la  not  true,  as  a  genml 
rule  of  law,  in  such  cases  aa  this,  that  the 
plaintiff  would  be  entitled  to  recover  the 
difference  between  the  price  be  would  have 
received  had  he  been  able  to  acc^t  the  i^er 
and  the  price  he  actually  rec^ved,  but  it 
appears  that  the  plaintiff  In  fact  acM  the 
horse  for  an  which  could  have  been  realised 
for  him  with  reasonaUe  effwt  to  secure 
the  best  price  attalnaUe.  The  value  of  tite 
property  Gassldy  offered  tot  flie  horse  was 
$230;  hence  plaintiff  sold  him  for  $200  less 
than  the  amount  of  Gasaldy's  offer.  It  was 
necessary  for  plaintiff  to  pay  the  expense 
of  keeping  the  horse  from  the  2d  day  of 
April  until  he  was  sold,  and  the  evid«ioe 
sustains  the  allowance.  If  any,  made  by 
the  Jniy  tor  that  purpose.  The  loes  In  ffflee, 
and  the  expeaae  of  keeping  the  hots^  iritb 
interest,  represented  actual  damages  whicb 
the  plaintiff  sualaincd  1^  not  accepting 
the  offer  (tf  Gassldy;  and  it  la  the  policy 
of  the  law  to  permit  a  persw  Injured  by 
the  wrong  of  another  to  recovw  tbe  amooat 
of  bis  loss.  Where  tbe  loes  results  from  t 
fiiUure  to  sell  tbe  property  tar  which  there 
Is  no  maiket  value,  its  actual  value  may  lie 
aacertolned  by  means  of  the  best  evldenoe 
of  which  the  case  admits.  3  Snth.  Dani> 
476;  1  Sedg.  Dam.  i  250;  Wood,  Hayne, 
Dam.  {  22;  White  v.  Cattle  Co.,  (Tex.  SnpJ 
12  S.  W.  867.   We  eonidude  that  the  mees- 
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ure  of  damages  adopted  by  the  court  aa 
afipUed  to  tbe  facts  in  this  case  waa  not 
iTmneons.  The  Jury  were  authorized  to 
find  that  Oassldy  would  hare  taken  the 
horse  according  to  fata  offer  had  it  been  ao- 
■cepted,  and  the  Terdlct  to  snatahied  by  llie 
-evidence. 

4.  The  blank  on  which  tbe  measage  was 
written  by  B.  B.  Herrw  contained  tbe  fol- 
lowing proriBlon:  "No  claim  for  damages 
sh.-in  be  valid  unless  presented  In  writing 
within  thirty  days  after  sending  the  mes- 
siige."  The  court  charged  the  jury  as  fol- 
lows: "If  yoa  find  from  the  eridoice  that 
the  sender  of  the  message  was  the  agent 
of  and  acting  for  tbe  plaintiff  in  transmit- 
ting tbe  message,  tboi  it  would  be  binding 
upon  blm,  unless  the  plaintiff  has  shown 
by  evidence  that  the  dalm  he  makes  fW 
damages  against  defendant  had  not  matured, 
If  so,  and  could  not  reasonably  have  been 
ascertained  within  thirty  days  after  the 
message  had  been  sent,  if  such  was  the 
«ase."  We  thtnk  that  portion  of  the  charge 
la  substantially  correct,  as  applied  to  tbe 
tactB  In  this  case.  The  evidence  authorized 
the  jury  to  find  that  tbe  i^ntlff  did  not 
know,  and  could  not  with  reasonable  dili- 
gence have  ascertained  within  30  days  of 
the  sending  of  the  message,  what  amount 
-of  damage,  if  any,  he  had  sustained  In  con- 
sequence  of  defendant's  negligence.  Tbe 
blank  required  that  claims  for  damages,  not 
notice  of  claim,  to  be  valid,  must  be  pre- 
^nted  within  the  time  stated.  A  limita- 
tion In  the  agreement  for  sending  the  mes- 
s:i;?e,  which  in  its  practical  effect  would 
tleprlve  the  sender  of  the  message  of  aQ 
redress  for  Injury  caused  by  the  wrong  of 
the  defendant,  would  be  unreasonable,  and 
to  that  extent,  at  least,  must  be  deemed 
fDOperatlvei 

5.  Tbe  contusions  announced  dispose  of 
aH  material  questions  presented  for  our  de- 
termination. We  find  no  sufficient  jn'ound 
for  disturbing  tbe  Judgment  of  the  district 
■coart*  and  It  to  timefore  affirmed. 


POTTBB  et  aL  V.  TOUNG  et  al. 
OShvreme  Court  of  Iowa.  Jan.  Sl«  IBM.) 

AcnON  BV  Ixnoiuee  or  Nora  —  Dbpbmss  or 
Fkaus — Vehiiict — ScrriciBnoT  or  Etidkxcb. 
Where,  in  an  action  on  a  note  by  In- 
•dorsees,  the  defmse  Is  not  fraud  tn  the  Incep- 
tion of  the  note,  and  that  jdaintiffs  pnrdiased 
after  matnri^  or  with  notice  of  the  fraud,  but 
It  is  that  plaintiffB,  their  Indorser,  and  the 
payee  all  conspired  to  commit,  and  aatborized 
aiM  directed  tlie  commlsdon  of,  the  frauds 
which  It  la  alleged  raider  the  note  illegal,  a 
verdict  for  defendants  is  improper,  in  the  ab- 
-■ence  of  evidence  that  either  plaintifFa,  their  in- 
-dorser,  or  the  payee  participated  in  the  fraud. 

Appeal  from  district  court,  Madtoon  coun- 
ty; A.  W.  Wilkinson,  Judge. 

This  action  Is  to  recover  upon  a  promissory 
note  executed  February  24,  1800,  tbe  de- 
fendants. C.  H.  Young.  Thomas  GL  Yonnc, 


and  R.  A.  Oreger,  for  |300,  payable  to  the  w- 
do*  of  the  Mutual  Trust  &  Loan  Oompany 
six  months  after  date.  Plaintiffs  allege  that 
said  note  was  Indorsed  by  said  company  to 
W.  P.  Potter,  and  by  W.  P.  Potter  to  plain- 
tiffs, for  value  b^ore  maturity,  and  that  the 
same  to  still  the  ^pvty  of  ptointifTs  and 
unpaid.  Tbe  defendant  O.  H.  Young,  for 
himself  and  hto  codefendants,  answmd,  ad- 
mitting tbe  execution  of  said  not^  and  that, 
but  for  the  d^enses  set  iqi,  there  would  be 
due  the  plaintiffs  the  full  amount  thereof, 
less  credits  thereon.  Defendant  denies  every 
other  allegation,  and  eiqitressly  denies  that 
plaintiffs  or  said  W.  P.  Potter  were  Inno- 
cent purchasers  of  said  note  for  value  be- 
fore due.  It  to  alleged  as  defease  that  prior 
to  August  24,  1889,  said  oompany  was  com- 
posed of  said  Potters  and  others,  who  fraud- 
ulently Induced  defendants  and  others  to  ex- 
ecute and  deliver  to  said  company  a  prom- 
issory note  without  consideration,  dated  Au- 
gust 24, 18S0,  for  ^300,  signed  by  J.  B.  W.  West- 
fall,  a  H.  Young,  and  O.  A.  WestfaU.  That 
priw  tboreto  J.  B.  W.  WestfaU  was  secretary 
and  business  manager  of  said  oompany.  That 
s^  oompany  and  the  members  thereof;  In- 
cluding said  Potters,  tor  the  purpose  of 
cheating  and  defrauding  O.  H.  Young  by  ob- 
taining hto  signature  to  said  note  without 
consideration,  sent  said  WestfkU  to  him  to 
make  false  and  fraudulent  representations 
to  bim  in  rdadon  to  the  financial  condition 
of  said  company  and  of  said  WestfalL  That 
with  the  consent  of  said  company  and  the 
members  thereof,  including  said  Potters,  and 
by  tbebr  direction  and  anthority,  aaid  West- 
fall  fals^  and  fraudulently  represented  to 
defendant,  as  an  inducement  to  sign  said 
note,  that  he  (WestfaU)  was  wortb  910,000; 
that  be  was  the  principal  stockholder  in,  and 
the  business  manager  nf,  said  coiiipiin^-;  tbrit 
said  note  was  to  be  used  for  a  sbort  time  as 
collateral,  and  would  be  soon  taken  up  and 
canceled;  and  that  defendant  would  never 
have  anything  to  pay  on  said  not^~«Il  of 
which  was  false,  and  known  to  the  CMUpany 
and  its  membov  to  be  false,  lliat,  relying 
on  said  represratatlons,  defendant  signed 
said  note  without  any  consIderatlML  tfa«efor. 
That  without  lito  knowledge  or  consent,  but 
with  the  knowledge  and  consent  and  direc- 
tion of  said  company  and  Its  members.  In- 
cluding sold  Potters,  said  note  was  altoed 
and  changed,  after  It  was  signed  1^  defend- 
ant, by  securing  the  slgonture  of  C.  A  West- 
fall  thereto.  That  the  note  In  suit  was  exe- 
cuted and  delivered  in  renewal  of  said  for- 
ma- note,  and  to  without  consideration  and 
void.  That,  knowing  that  said  first  note  was 
obtained  by  fraud,  was  without  considera- 
tion, and  altered  as  aforesaid,  said  company, 
by  its  secretary  and  business  manager,  B. 
W.  Brockway,  with  the  knowledge,  consent, 
and  authori^,  and  by  the  direction,  of  the 
;  said  Potters,  Induced  defendant  to  execute 
,  the  note  In  suit  In  renewal  of  said  other 
I  note.   That  said  Brockway,  secretory  of  the 
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cofnpanj,  and  am  affent  of  tli«  PotUra,  wtth 
their  knofMge  md  avthortty,  and  by  ttuir 
dtnctioQ,  mads  mnenm  fida»  ant  ftaadn* 
lent  rqiwaitattana  aa  m  fcaiHiiart  to  «rt 
defendant  to  eacsents  tb*  note  to.  ndt,  anff 
agreed  that;  if  MimtAant  wddM  da  ao,  «M 
ooBBpany  iradd  aacote  and  deOtw  to  Ub 
akaraa  of  Ita  atock  t»  tiw  amoont  of  9801; 
wUcta  K  lata  letosed  to  do.  That  aaM  Broefc 
way  rapteamted  tint  aaid  ataA  ma  mvtH 
par,  whflB  ta  fisct  it  waa  worOileav;  and  that 
defendant  would  not  laire  the  aete  to  pay 
until  he  reaUzed  «■  the  atodt  to  It  OluEt: 
at  the  time  he  axwnted  the  Boto  im  anlt  ha 
did  not  know  of  the  aald  t^aoda  and  altoaK 
tlon  aa  to  the  said  fliaC  note.  Hie  eaaa  waa 
tried  to  a  jwcj,  and  a  vadlct  fbr  the  M«d*- 
anti;  with  3^  ipeelaL  finding  ntamed. 
Jndgncmt  waa  oDtBred  cb  tba  Tccdtet.  PMi^ 
tiffs  appexL 

Jolin  Leonard  &  Sod,  tor  ^pellanta.  A.  B. 
Dahney  and  Q.  W.  Seerera,  for  aikpelleea. 

OIVBN.  X  DaOndanta  baviag-  adBltted 
UabUlty  on  the  note  hut  fmr  the  nattei  aat 
up  aa  a  defenae.  the  hnrden  of  praoff  was 

npon  tilem.  At  the  doae  of  their  eTldeno^ 
^alntUEi  moved  for  a  rerdhit  en  the  gronndB 
that  tiiere  was  no  erldeBoe-  ahowln^,  ox  tcsrd- 
taig  to  ehow,  tiiat  the  payee-  or  eftber  ot  the 
Indoracee  of  the  note  In  suit  weie-  guilty  w 
cognisant  of  fraud  hi  the  tnmsactioa,  aa  al- 
leged by  d^endanti,  and  that  ttiae  waa  no 
erldenoa  that  J.  B.  W.  WestfW  was  the 
agent  of  plaintiffs.  Thi»  meCloa  waa  OTer- 
mled,  and  of  UUa  mllng  plalndffv  firat  com- 
plain.  It  win  be  obaerred  that  defendants 
not  only  alleged  fraud  Is  the  Incepdan  of 
both  Botea,  bat  also  tiiat  It  was  with  &e 
consent,  and  by  ttae  direction  and  authority, 
of  the  payee  and  said  indorsees,  that  the  ti- 
leged  tran&a  were  committed  The  raotlbtt  la 
not  baaed  upon  tile  ground  that  there  waa  no 
eTld«ice  of  fraud  hi  the  Inc^tlon  of  the 
notes,  but  upon  the  ground  that  there  waa  no 
evidence  the  payee  or  said  Indoneea 

were  guilty  of  or  participated  therein,  or  that 
J.  B.  W.  WcatfaH  was  agent  fiv  plaintmk 
One  ground  of  plafntHTs'  motion  for  a  new 
trial  was  that  the  verdlet  and  special  findings 
are  not  nupported  by,  and  are  etmtrary  to, 
the  evidence  and  Instructioaa,  and  were  ren- 
dered under  the  tnfluCTce  of  paasi<Hi  and 
prejudice.  The  orermllng  of  ttds  motion  is 
also  assigned  as  error.  As  these  two  assign- 
ments involve  an  examination  of  the  evi- 
dence^ we  consider  them  together.  It  will  be 
observed  that  the  defense  la  not  the  usual 
defenae  of  fraud  or  Illegality  In  the  inception 
of  the  note,  and  that  plaintiffs  purchased 
after  maturity,  or  with  notice  of  the  ftand  or 
Illegality.  The  defense  in  this  caae  is  that 
the  plalnUffa,  W.  P.  Potter,  their  bidorser, 
and  the  Mutual  Loan  &  Trust  Company, 
IMtyee,  conspired  to  and  authorized  and  di- 
rected the  commission  of  the  frauds  alleged. 
The  case  la  not  different  aa  to  the  burden  of 


proof  under  this  defenae  than  It  would  be  tf 
tba  action  waa  by  the  payee,  and  fraud  or- 
Uegallty  ww  pleaded  aa  a  defenae.  The  role- 
amotmoed  In  Banic  t.  Nelaim,  41  Iowa,  SttS^ 
doaa  Dot  apply  to  thla  defense.  This  la  not  & 
qoBstkn  whether  the  pialntUTB  are  bound  bjr 
the  firaad  of  another  In  the  Inception  of  fb» 
note,  bat  whether  ttey  were  parties  to  that 
fraud.  In  tta  view  va  take  of  the  oaae,  it 
would  not  be  proper  to  dlscnas  the  evidence 
at  length.  It  la  anffldcat  to  aay  that  Ousn  l» 
no  evidence  upon  which  to  dalm  that  ttier 
of  the  plaintiffs  or  W.  F.  Fot^  wen  partlw 
to,  or  o^nlzant  0^  Oat  aUeged  franda,  ex- 
that  tlKy  were  AartSiol&en  In  the  Mn- 
taal  Loan  *  Trwt  CompaBy,  and  at  tlmcA 
fsnduned  aecorltlea  flrom  t3ie  company. 
Then  la  no  evtdoioe  tending  to  ahow  that 
aald  company,  ae  any  of  Its  membeis,  otber 
than  J.  B.  W.  WeatthQ  and  B.  W.  BnAwny^ 
participated  In,  or  knew  of,  aald  allegeA 
frauds,  except  that  Westfall  was*  secretary 
and  manager  of  the  company  when  he  pro- 
cured the  flrat  note,  and  Brockway  was  sec- 
retary when  be  procured  the  note  In  ault. 
The  first  was  Westbll's  note  to  the  com- 
pany, and  was  signed  by  defendant  C  B- 
Toung  as  surety  fbr  Westfall,  who  was  act- 
ing for  himself,  and  not  for  the  company.  In- 
giving  hla  note  to  the  company.  Bnx^rway 
t0(A  the  aecend  note  in  renewal  of  the  first,, 
wltiiout  any  anowledge,  so  f^  as  appears,, 
of  the  alleged  frauds  ot  WestfaU.  A  d» 
Hvery  of  the  flrat  note  to  WestfeU  by  de- 
fendant O.  H.  Toung  afto:  he  bad  algned  It 
waa  not  a  dtifvery  to  the  company,  but  to 
Westfall  of  his  own  note.  Th^e  waa  no 
evidence  that  G.  A.  WestColI  algned  it  afto' 
delivery  to  the  payee.  Flalntlffb'  motion  for 
a  verdict  being  overruled,  they  called  every 
member  of  said  company  except  one,  who 
was  alMent,  and  J.  B.  W.  Westfall,  who  had 
left  the  country.  Eaidi  of  sxild  witnesses.  In- 
cluding the  plaintiffs  and  W.  P.  Pottar,  de- 
nied any  knowledge  whatever  of  the  alleged 
frauds,  and  B.  W.  Brockway  denied  having 
made  the  r^resentatlons  and  promisee  as 
charged  to  have  been  made  by  him  In  taking 
the  note  in  suit 

From  this  summary  of  ^e  evidence  It  will 
be  seen  that  defend  ants  not  only  failed  to 
show  that  plaintlffff,  or  W.  P.  Potter,  or  the 
company  participated  in  the  allied  fraudsr 
but  that  the  plalntlffB  idiowed  by  imcontxa- 
dieted  evidence  that  tb^  neither  authorised 
nor  knew  of  said  frauds.  We  are  unable  u> 
dtseovcr  trom  the  record  any  reaaon  for  thin 
verdict,  unless  It  la  that  the  passions  and 
prejudlcea  of  the  jury  against  the  loan  and 
trust  company  and  plalntlffB  were  succesa- 
folly  appealed  to  by  the  same  line  of  argu- 
ment that  defendants*  counsel  addressed  to 
this  court  We  are  told  that  the  loan  and 
trust  company,  "by  Implication,  officially  au- 
thorized and  directed  him  fWestfall]  to  in- 
vade the  country,  and  to  make  false  and 
flraudulent  representationa  to  the  footsore 
and  unauapectlng  grangen,  and  prey  upon 
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tbe  Jjtnocent,  and  procure  their  signature*  to 
promissory  notes,  without  any  conelderatlQn, 
(tayable  directly  to  the  company,  while 
tbey  Impatiently,  though  ailentty,  lurked  In 
tbc  backsTotmd,  with  Ul-coneealed  anxiety 
tor  the  resnlts  of  the  fraudulent  work  of 
their  authorized  afent,  aad  only  too  anxlom 
■and  wUUuK  to  satteCy  their  hanger  aAd 
tbirst  for  fresh  meat  and  bk>od  hr  feasting 
«n  the  Innocent  lambs  which  he  was  an- 
<borlzed  and  expected  to  bring  to  tbeAham- 
Mea."  We  dlaoover  no  warrant  for  aach 
«n  Implication,  nor  for  that  and  similar 
«r^menta  presented  in  Ihe  oase.  But  few 
•of  the  answers  to  spetdal  findings  liare 
-any  support  In  the  eTtdence,  and  the  gen- 
eral verdict  to  contrary  to  the  erlriflMS 
ajid  Instmctiona.  The  district  conrt  mlglit 
very  properly  bare  sustained  p^)»tifftt'  mo- 
tion for  a  radict,  and  surely  sbonlA  taaro 
granted  a  new  trial.  Aerened. 


PEROTTB  et  «I.  v.  TOLBBRT. 

<SapTeme  Court  of  Iowa.  .Ian.  SI,  18D4.) 

<3oBTa  OK  Afpbal  —  UnMcassAKr  addihoxu. 
AasTuor  AHD  TauuoRv*— finiLDim  Coxtbaot 
— Extra  Work, 

Where  an  examination  of  the  abstracts 
«nd  transcript  on  appeal  shows  that,  except  as 
-to  one  item,  apvrilaDt's  abatraet  was  fair  and 
mffident,  the  cost  of  the  unnecesaaiy  part  of 
Appellee's  abstract,  and  oi  the  tranacrmt,  which 
Ills  abstract  rendered  necessary,  win  oe  taxed 
4o  the  appellee. 

Appeal  from  Oistrtct  court,  Dallas  conn^; 
J,  H.  Applegate,  Judge 

Action  to  recover  for  Ubor  and  for  mate- 
rial need  In  the  Improvement  of  a  dwelling 
•lonose,  uid  to  foreiilose  ft  mec!hanl(f0  Uen 
<bereon.  Judgment  was  entoed  in  favor  of 
the  plaintiffs  for  T28.05,  and  for  one-half  of 
the  costs.  X>efendant  aigKals. 

Shortley  A.  Harpet,  for  appellaat  Oardell 
A  Nichols,  fbr  appellaes. 

GIVBN,  J.  1.  Appellees  denied  that  ap- 
g>ellant*s  abstract  was  correct,  aad  filed  their 
^abstract,  with  cocreetlons  and  addltlfms," 
■wherein  part  of  the  evidence  is  set  out  by 
«iaestions  and  anawers,  and  also  the  findings 
of  the  court.  Appellant  denied  appellees' 
«,bstract,  and  the  denial  that  his  abstract  Is 
not  correct,  and  filed  a  transcript  of  evidence 
covering  158  pages.  Appellant  moves  to  tax 
the  costs  of  appellees'  abstract  and  of  the 
transcript  to  appellees.  The  questions  in 
<be  case  are  exclusively  questions  of  fact, 
and  therefore  require  that  tbe  substance  of 
all  the  evidence  relating  to  the  disputed 
^nestions  should  be  shown  In  the  abstracts. 
Our  comparison  of  the  two  abstracts  fails 
to  disclose  any  material  part  of  the  evl- 
'denee  stated  In  apiwllees'  abstract  to  bare 
been  omitted  in  appellant's.  Our  compari- 
son of  appellant's  abstract  with  tbe  trana- 
flcrlpt  leads  xut  to  the  conclusion  that  the  evi- 
dence is  raffldenUy  set  out  therein.  Of  tbe 


M  pages  of  appellees'  abstract,  IH  contain 
tbe  fladings  of  tbe  court,  which  are  omitted 
ft'om  appellant'*  abstract  Except  as  to  this, 
anpellees'  abstract  was  nnneoessary,  and  ne- 
■oeealtatBd  tiie  SMng  of  a  transcript  of  tbe 
evidence.  The  motioB  to  tax  costs  of  the 
tmiMcrlpt  and  of  the  additional  abstract  to 
appellees  is  sustalMd,  cscept  as  to  said 
ipages  of  said  abstnact. 

2.  These  parties  enlJened  into  a  contract 
la  writing  as  <«dloirai:  "That  the  said  Pe- 
rotie  &  Frenctt  are  to  buUd  and  complete  as 
foU»ws:  One  stwy.to  be  built  new  on  all  tbe 
old  house,  of  seven  feet;  alao,  a  new  addi- 
tion, 12x18,  all  complete;  a  foundation  on- 
all  tbe  bouse,  Including  all  plaatering 
aad  painting  and  new  woric.  The'aald  Pe- 
rotte  A  Ii'peDeb  are  te  ilomish  all  materials 
and  eomplete  aU  Ibe  wonk  for  the  sum  of 
(tiSl.OO.  ite  be  vM  as  follows:  Bufflcient 
money  to  be  yald  •each  week  to  pay  labor. 
The  halnnee  to  be  paid  when  job  is  comidet- 
ed.  And  also  one  new  parch  to  be  built.  In- 
cluded in  aald  job.  We  are  to  furnish  tbe 
labor  to  put  in  three  Mgisters."  Plaintiffs 
ask  to  recover  ;$146.25  for  18  items  of  extra 
work  and  materials.  In  addition  to  that 
called  for  br  the  written  contract  Defend- 
ant admits  tbe  wribten  •eontraet,  and  that  be 
auJMeituently  agreed  to  pay  9^1.66  for  wix 
extra  windowa  He  .aniteads  ttet  the  other 
Items  claimed  ae  «traa  are  included  In  the 
written  contract  He  asks  to  reeov»  9618.45 
danwges  w^y  of  counterclaim  tor  defect- 
ive WDrkmanahlp  and  materiato  In  16  partic- 
ulars set  out  It  is  not  required,  nor  would 
it  be  prop«-,  that  w,e  should  consume  space 
In  stating  or  discussing  the  evidence  as  to 
each  of  these  numerous  items.  The  lower 
court  allowed  plalntUTs,  on  tbelr  claim, 
H1.65  for  extra  windows,  as  admitted; 
¥1S.90  for  painting  old  building;  fl.GO, 
starving  closet;  $8,  extra  work  on  p<Hvh; 
and  -$1  for  putting  In  thresholds  and  repair- 
ing locks;  making  In  all  908.06.  Plaintiffs 
asked  $52.S0  for  the  painting,  but  tbe  evi- 
dence shows  that  while  tbe  material  was 
good,  it  wM  poorly  put  on.  Under  the  evi- 
dence, 915.90  was  the  reasonable  value  of  the 
painting.  We  are  In  no  doubt  of  plaintiffs* 
right  to  recover  the  amount  found  as  to 
these  Items,  except  91.80  for  shelving  clos- 
et .This  cl(fflet,  we  understand,  was  in  the 
new  part  which  plaintiffs  were  to  build, 
and  therefore  Included  In  the  written  con- 
tract The  other  Items  of  plaintiffs'  claim 
are  clearly  covered  by  tbe  contract,  and 
should  not  be  allowed  as  extras.  $0({.55  la 
all  that  should  be  allowed  to  plaintiffs  on 
their  claim.  Defendant's  complaint  as  to 
the  materials  and  workmanship  Is  certainly 
not  without  reason.  Tbe  materials  were  not 
as  good  as  required,  In  one  or  two  particu- 
lars, and  tbe  workmanship  defective  in 
many  more.  It  is  true  the  work  was  in  re- 
constmctlDg  and  adding  to  an  old  house,  the 
confltructlon  of  which  accounts  for  many 
of  tiie  mattns  compUUued  of,  and  for  which 
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plaintiff!  are  not  acconntable.  It  was  cer- 
talnlr  not  contemplated  by  the  parties  that 
the  house,  when  reconBtructed,  wonld  be  as 
perfect  as  an  entirely  new  building.  The 
evidence  clearly  shows  that  the  new  rooms 
wet-e  not  square,  the  new  walls  were  not 
plumb,  and  the  upper  floors  were  shaky, 
for  want  of  sufficient  joists.  These  defects 
are  not  attributable  to  the  fact  that  It  was 
an  old  house.  Ordinary  skill  and  care  In 
the  workmanship  would  bare  avoided  these 
defects,  In  part  at  least,  and  especially  as 
to  the  upper  floor.  PlaintlfTs  contracted  to 
put  on  another  story.  This  Included  the 
floor.  And  they  were  required  to  put  In 
joists  In  sufficient  number  and  of  sufficient 
size,  wHlch  they  did  not  do.  These  defects 
are  difficult  to  remedy,  and  affect  the  value 
and  usefulness  of  the  house.  It  Is  true,  as 
said  by  the  learned  Judge  who  tried  the  case, 
that  "it  is  not  an  easy  task  to  say  Just  what 
sum  will  fully  compensate  him  for  these  de- 
fects." The  lower  court  allowed  the  de- 
fendant $40  on  his  counterclaim.  The  otI- 
dence  seems  to  us  to  entitle  him  to  a  larger 
sum.  Had  that  house,  old  as  It  was,  been 
reconstructed  with  suitable  materials,  and 
In  a  workmanlike  manner,  it  would  surely 
be  worth  more  than  f40  over  what  it  was 
worth  as  left  by  the  plaintiffs.  It  is  clear 
that  $40  would  not  remedy  the  defects.  Our 
conclusion  Is  that  defendant  should  be  al- 
lowed 166.55  on  his  counterclaim,  and  judg- 
ment against  the  plaintiffs  for  coats,  except  as 
ber^  ordered,  to  be  taxed  to  the  defend- 
ant Rerened. 


FAIRBAIRN  t.  HAISLBiT. 

(fiapnm*  Goort  «f  Iowa.  Jan.  31,  18&4.) 

pLSADnre— Jbiinn  ov  Isbitb  — Waivbk— Rotibv 
ast  AppbaIi— SomciBNOT  or  Evidence. 

1.  On  appeal  to  the  district  court  from  an 
award  of  the  county  printing  by  the  board  of 
supervisors,  appellant  filed  a  pleading  which 
stated  that  "many  of  the  facts  necessarr  to  be 
known  in  order  to  properly  understand  and  de- 
cide this  case  do  not  appear  in  the  record  of 
the  board,"  and  that  he  filed  It  to  make  such 
facts  part  of  the  record.  The  pleading  then 
.recited  facts  regarding  the  proceedings  of  the 
Itoard.  Defendant  anBirered,  denying  "each  and 
every  alleRntion  In  plaintiff's  pleading  con- 
tained," and  that  "there  was  any  action  taken 
by  the  board,  from  which  an  appeal  coold  be 
taken."  RHd,  that  it  was  proper  to  admit  evi- 
dence pertinent  to  the  Isane  thus  joined,  tend- 
ing to  sbow  whether  there  was  a  contest  be- 
fore the  board,  from  which  an  appeal  could 
be  taken. 

'2.  In  soch  case,  any  legal  objection  to 
plaintiff's  pleading  was  waived  by  joining  Is- 
sue, and  failure  to  attack  it  as  improper  and  in- 
snfficieat. 

8.  On  ameal  to  the  suprone  court,  appellee 
filed  an  adaftlonal  abstract,  referring  to  addi- 
tional evidence,  and  stating  that  appellant's 
abstract  and  amended  abstract  contained  only  a 
small  part  of  the  bill  of  exceptions  and  the  evi- 
dence, which  appdiant  did  net  deny.  BM, 
that  the  supreme  court  could  not  determine 
whether  the  evidence  proved  a  fact  found  by 
the  trial  court 


Appeal   from   district   court.  Ohlckssaw 

county;  W.  A.  Hoyt,  Judge. 

The  lOatntiff  la  the  editor  of  tbe  New 
Hampton  Courier;  and  the  defendant  of  the 
New  Hampton  Tribune,— newspapers  pub- 
lished in  Ohtckasaw  county,  Iowa.  These 
two,  with  four  other  papera,  were  applicants- 
for  the  county  printing  at  the  January  ses- 
sion of  the  board  of  superrlsors,  1892.  The 
proceedings  of  the  board  were  swdi  that  It 
awarded  the  printing  to  four  of  tbe  papers, 
among  wtilch  was  the  defendant's  paper,— 
the  New  Hampton  Tribune.  The  plaintiff's 
papet,  the  New  Hampton  Courier,  was  ex- 
cluded from  the  list,  and  he  appealed  to  the 
district  court.  In  the  dlstrtct  court,  Falr- 
baim  filed  what  Is  denominated  in  the  ab- 
atract  as  "Pleadings  of  Appellant"  The 
pleading  commences  as  follows:  "The  ap- 
pelant, R.  H.  Falrbalrn,  publisher  of  the 
New  Hampton  Oourl^,  shows  the  court  that 
many  of  the  facts  necessary  to  be  known  in 
order  to  properly  understand  and  decide  this 
case  do  not  appear  In  the  record  of  the 
board  of  supervlsws,  and  he  flies  this  plead- 
ing to  make  said  facts  a  part  of  the  record. 
Such  facts  are  as  follows,  to  wiL"  Tbe  facts 
recited  are  with  reference  to  the  proceedings 
of  the  board,  the  appearance  before  It  of  tbe 
claimants,  the  facts  as  to  lists  presented,  and 
the  conclusions  of  the  board  in  awarding 
the  printing.  It  Is  not  Important  to  set  out 
the  pleading.  To  this  pleading  the  defendant 
flled  his  answer  as  follows:  "Comes  F.  M. 
Halslet,  defendant,  and  for  answer  bereu> 
denies  each  and  every  allegation  In  plaintlfTs 
pleading  contained.  Denies  that  there  was 
any  action  taken  by  tbe  board,  from  which 
an  appeal  could  be  taken."  Upon  the  issue 
thus  formed,  evidence  was  taken  on  tbe  part 
of  the  pl^tlff,  at  the  close  of  which  de- 
fendant filed  a  motion  to  "dismiss  the  ap- 
peal and  enter  judgment  for  defendant  on 
the  following  grounds,  to  wit"  The  grounds 
are  10  In  number,  each  of  which  is  based  on 
what  "the  evidmce  falls  to  show,"  or  what 
the  "undisputed  evidence  shows."  The  dis- 
trict court  overruled  the  motion,  and  it  then 
appears  from  the  abstract  that  "defendant, 
F.  M.  Halslet,  stands  on  his  said  motion,  and 
refuses  to  plead  furthw."  The  court  gave 
judgment  for  the  plaintiff,  making  his  paper 
one  of  the  official  papen  of  the  county,  and 
from  the  ordw  the  detendant,  Halslet,  ap- 
pealed. 

J.  W.  SaDdmfk7  and  T.  a  Clary,  tot  ap- 
pellant 

GRANGBR,  a  J.  L  H.  Shaver  was  attor- 
ney for  the  plaintiff  In  the  proceeding  be- 
fore the  board  at  Its  January  session,  1892. 
when  the  order  designating  the  papers  was 
made.  At  tbe  trial  of  the  Issae  In  the  dts- 
trlct  court,  he  was  called  as  a  witness  by 
plaintiff,  and  Interrogated  as  to  tbe  proceed- 
ing before  the  board  tending  to  show  wbeth* 
er  or  not  there  was  a  contest  befWe  tbe 
board  from  which  an  appeal  conld  be  taken. 


Digitized  by 


HOMAN  V.  FBANKLIN  COUNTT.  TOft 


Iowa.) 

The  evidence  vu  admitted  under  objection, 
and  It  U  now  urged  that  the  court  erred  In 
admlttins  It  The  erldenoe  toided  to  prove 
the  allegations  of  statementa  of  the  plead- 
ing filed  by  plalntlCt,  <»i  which  defoidant 
tofA  Issue  by  his  answer.  It  Is  not  for  ub 
to  quest1(m  the  sufficiency  of  the  Issue 
formed.  It  was  made  by  the  parties  without 
objection,  and  was  for  trial.  The  evldoice 
was  pertinent  and  material  to  the  issue 
J<^ed.  The  pleading  filed  plainly  Indicated 
the  line  of  Inquiry  to  follow,  and,  if  it  was 
Improper,  defoidant  should  have  declined 
such  an  Issue,  by  attacking  the  pleading  as 
Insuffldeot  or  Improper,  ^e  part  of  the 
pleading  we  have  quoted  shows  a  purpose  to 
prove  facts  not  of  record  In  the  proceedings 
of  the  board,  and  the  further  averments  spec- 
ify the  particular  facts.  Any  legal  objec- 
tion was  plainly  apparent  on  the  face  of  the 
pleading. 

2.  Upon  the  trial  the  district  court  must 
tiave  found  that  th^e  was  a  contest  from 
which,  an  appeal  could  be  taken.  It  is  In- 
sisted to  us  that  the  evidence  falls  to  show 
such  a  contest,  and.  further,  that  it  shows, 
without  dispute,  that  there  was  no  such  con- 
test. These  questions  we  cannot  determine, 
under  the  condition  of  the  record.  They  in- 
volve an  examination  of  the  evidence.  Ai>- 
pellee  flies  an  additional  abstract.  In  which 
some  additional  evidence  Is  referred  to,  and 
it  is  stated  that  the  bill  of  exceptions  con- 
tains all  the  evidence,  and  that  appellant's 
atwtract  "only  sets  out  a  very  small  part  of 
the  bill."  It  Is  tben  stated  that  the  abstract 
and  the  amended  abstract  contain  only  a 
small  part  of  the  bill  of  excepti<xis  and  evi- 
dence. The  statements  In  the  amended  ab- 
stract are  to  be  taken  as  trua  Marsh  v. 
Smith,  73  Iowa.  295,  84  N.  W.  866;  Acton  v. 
Goffman,  74  Iowa,  17,  86  N.  W.  774;  Foley  v. 
HelTeron,  70  Iowa,  572,  31  N.  W.  877.  Appel- 
lant  has  filed  no  denial  of  appellee's  abstract, 
and  this  case  is  clearly  wlttiln  the  rule  of 
those  cited.  Without  the  evidence  all  before 
us,  we  cannot  determine  what  It  proves  or 
disproves,  which  are  the  only  remaining 
questions  presented.  See  Shattuck  v.  Insur- 
ance Co.,  78  Iowa,  877,  43  N.  W.  228;  Nelta 
v.  Hllker.  (Iowa.)  M  N.  W.  23.  The  judg- 
ment b^w.  Is  affirmed. 


HOMAN  T.  FRANKLIN  COUNTY. 
(Supreme  Coart  of  Iowa.   Feb.  1,  1804.) 
Counties  —  Drfectitk  Bkidob  —  Personal  Is- 

JUB1E8— COKTHIBUTOBT  NSOUOEKCI  — MkABQKB 

OT  Damaoks. 

1.  Where  a  person  drives  on  a  bridge,  know- 
In;  that  it  is  in  an  nsBafe  condition,  he  cannot 
recover  for  injuries  caused  by  the  fulling  of  the 
bridge,  if  there  was  another  safe  and  con- 
Tenlent  way  to  readi  his  destination. 

2.  In  an  action  for  injuries  cansed  by  a  de- 
fective bridge  It  is  error  to  charge  that  if  a 
county  neglects  to  prevent  the  use  of  an  unsafe 
bridge,  and  from  its  situation  the  public  is 
Invited  to  pass  over  it,  a  person,  even  though 


he  knows  it  to  be  unsafe,  and  has  anotiksr  safe 

and  convenieDt  way  to  reach  his  destination 
may  attempt  to  pass  over  It,  wlthoot  t>elng  neg- 
ligent, If  in  making  the  attempt  he  acts  witk 
care. 

3.  In  an  action  by  a  farmer  for  personal  ta- 

juries  plaintiCF  cannot  recover  for  damages  to 
his  busmesB,  where  no  special  damage  is  claimed 
in  the  petition,  but  he  is  limited  to  loss  of 
time,  snSering,  and  medical  attendance. 

Ai^eol  from  district  comt,  Wright  coud- 
ty;  J.  li.  Stevens,  Judge. 

Action  for  personal  Injuries.  Judgment 
for  platnUff,  and  12ie  defendant  appealed. 

D.  W.  Dow,  Oo.  Atty.,  and  W.  D.  Evans,, 
for  appellant  J.  H.  Scales  and  Nagle  A 
Birdsall,  for  appeHee. 

GRANGER.  O.  J.  L  On  the  12tb  day  of 
June.  1890.  one  of  the  twldges  of  defendant 
county,  while  plalnttfC  was  passing  over  it, 
gave  way.  and  to  the  stream  below,  in 
consequrace  of  whldi  the  phOntlff  was  se- 
riously Injured,  and  this  action  is  to  recover 
damages  thereby  sustained.  The  following 
is  a  part  of  plaintiff's  testimony:  "I  drove 
ov^  that  twldge  a  good  many  times  during 
the  year.  I  observed  Its  condition  as  shaky. 
1  noticed  the  bridge.  It  would  shake— os- 
clUatfr— when  you  passed  or&  It  It  did  that 
morning.  Thore  was  nothing  stuck  up  to- 
warn  me  from  passing  over  It  Never  saw 
anything  of  the  kind  stuck  up  there.  Gross- 
examination:  Before  moving  upon  mypr^ 
ent  farm,  I  lived  In  Franklin  county,  by 
WMtesIde's,  close  to  this  road,  and  about  two- 
mile  from  this  bridge.  I  lived  there  three 
years.  Was  farming.  This  road  comes  In- 
to Ackley  past  the  Revere  House.  I  crossed' 
this  bridge  a  good  itiany  times.  I  noticed 
It  was  shaky  for*  the  last  couple  of  years. 
I  noticed  the  braces  were  out  They  were 
down  from  the  north,  and  the  braces  on  tlie- 
south  and  east  were  out  a  couple  of  inches. 
I  noticed  that  every  time  I  saw  it,  and  I 
noticed  the  stiaking  every  time  I  crossed  iL 
It  shook  very  much  more  tlian  bridges  ordi- 
narily do,  and  more  ttian  a  bridge  ought 
to  shokfe  I  noticed  that  every  time  I  cross- 
ed It  I  was  not  fearful  about  crossing^ 
it  I  thought  It  was  safe.  I  nevor  said 
anything  to  anybody  about  It  It  aliook 
more  tlian  It  ought  to.  The  braces  were  out 
at  more  than  one  place.  That  was  the  con- 
dition of  the  bridge  that  mwning  when  I 
drove  upon  it  I  am  sure  of  that  I  no- 
ticed that  condition  that  morning  before  I 
drove  on  the  bridge.  I  live  on  the  county 
line  road.  There  la  a  bridge  across  Beaver 
creek  about  a  mile  and  a  half  east  of  where 
this  liridge  was,  and  south  of  my  place. 
There  Is  a  road  leading  to  that  bridge  from, 
my  house,  but  there  Is  not  much  travel,  and. 
I  am  not  much  acquainted  that  way." 

Appellant  asked  the  court  to  give  an  In- 
struction as  follows:  "If  you  find  from  the- 
evidence  that  the  plaintiff,  at  the  time  he' 
drove  upon  the  bridge,  knew  its  unsafe  con- 
dition, and  that  it  was  Imprudent  tor  him. 
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«D  drive  vptm.  tt  at  the  tfane,  1b  oraiMaiiaMB 
of  Its  unsafe  condition,  then  Ida  own  negli- 
gence contributed  to  the  injiary,  and  he  can- 
oot  recover,  and  your  verdict  nmst  b»  for 
the  defendant**  The  eoort  refuaed  It,  and 
cave  the  f<dlovlng:  "Zou  are  Inslmcted  tbat 
tt  there  were  no  means  taken  tor  defendant 
to  prevent  the  «e  ot  Ite  bridge  'by  tiie  piA- 
ilc,  and  firom  its  locatlaa  And  alioatkm  the 
public  were  Invited  to  paaa  orcr  it,  tbeo  the 
men  fact  that  pinintiiy  Jmew  It  woa  unsafe, 
«ven  though  It  should  appear  that  thue  was 
anothv  safe  and  convralent  way  for  Jilm  to 
reach  his  destination,  would  not  noAee  1dm 
SuUty  of  contributory  negligence  If,  in  at- 
tempting to  pass  over  It,  he  acted  wtth  mrdl- 
nary  care  and  caution,  having  regard  for  his 
•own  saMr.  la  detennlntaig  the  ^uesttaa  of 
whether  he  did  -cBevclse  wdlnary  care  In  nie 
■natter  you  should  consider  all  the  evidence 
as  to  the  condition  cX  the  bridge  and  tbm 
phUnttlf's  knowledge  tbaeoftthectrenmstan- 
«es  under  which  he  strove  upon  -the  bridge, 
and  his  load,  Whetlur  these  was  another 
«onvenlait  and  safe  way  be  anfld  have  ta- 
ken, and  all  other  feets  'bearing  apoo  the 
iiuestion,  disclosed  by  the  evidence,  and 
then.  If  you  find  that  the  plafntiff,  by  his 
own  nei^gence,  coscbibuted  In  any  degree 
dlrectiy  to  the  bijiiry  eomplatated  of,  he  eanr 
not  recover  In  tfata  case^  even  tf  yon  should 
And  that  tb6  bridge  was  defectLvdy  con- 
structed, «r  -that  the  defendant  neg^gently 
CiUled  to  keep  it  in  repair,  and  that  the 
plalntur  was  injured  in  consequence  there- 
of." It  se«ns  to  US  tiiat  fhe  tnetrudhm 
asked  states  a  comet  rule  of  tew.  If  a  per- 
son about  to  drive  mxja.  bridge  knows  It  to 
be  unsafe  and  knows  it  to  be  imprudent  to 
drWe  therewi,  and  In  the  flaee  of  such 
knowledge  he  does  drive  on  the  bridge,  he 
Is  ne^Ugeit;  aad  If  he  Is  Injured  In  sa  do- 
ing bis  negligence  contributes  to  his  Injury. 
Tbe  proposition  seems  to  be  wHheut  ques- 
tion, and  it  is  the  rtde  ef  i9ie  Instruction 
ASked.  Tbe  ertdenee  we  bave  quoted  Is 
such  as  to  fully  warrant  tbe  lastmction. 
The  Instructloii  given  presents,  to  quite  an 
extent,  a  contrary  rule,  ft,  in  effect,  says 
that  If  a  county  n^lecta  to  adopt  means  to 
prevent  the  use  of  on  unsafe  bridge,  and 
from  Its  location  and  situation  tbe  public 
are  Invited  to  pass  over  it,  a  person,  even 
though  be  knows  It  to  be  unsafe,  and  has 
another  safe  and  convenient  way  to  reach 
his  destination,  yet  be  may,  without  being 
ae^lieent,  attempt  to  pass  over  It,  If,  In 
making  tbe  attempt,  he  acts  with  care  and 
caution.  In  Parkhill  v.  Town  of  Brighton, 
61  Iowa,  103,  15  N.  W.  853,  which  was  a 
case  for  personal  Injury  In  a  sidewalk,  the 
court  below  refused  an  instruction  In  these 
words;  "It  you  find  from  the  evidence  tliat 
tbe  plaintiff,  at  the  time  that  she  passed 
over  the  walk,  knew  that  the  walk  was  im- 
safe,  and  that  it  was  imprudent  to  do  so 
at  that  time.  In  consequence  of  the  dark- 
ness, or  tor  any  other  cause,  and  with  this 


fcnowMlga  she  persisted  In  passhig  over  It, 
thoui^  there  was  another  walk  which  she 
ml|^  have  taken  In  goiiv  the  dhrectlon  In 
whlcb  she  desired  to  go,  then  her  own  neg- 
ligence «ontxibuted  to  the  Injury,  and  sIm 
eannot  ncover."  This  court  h<dd  that  the 
Imrtructlon  AouM  have  been  given,  and  up- 
on testimony  much  less  conclusive  than  In 
tUs  ease.  To  our  minds,  the  effect  of  the 
Invttatlou  ts  tbe  public  to  cross  m  use  a 
Mdge  that  is  reaUy  unsafe,  and  cannot  be 
prudently  used,  ceases  In  behalf  of  any  per- 
son who  actually  knows  of  the  unsafe 
dlUee.  "When  such  knowledge  obtains,  then 
tbe  reaaoD  of  the  nde  ceues,  tat  the  person 
does  not  then  ttigt  on  the  Invitation  or  ap- 
parent ennditlona  as  to  safety,  bnt  he  as- 
Bomes  ibe  ilsk  of  using  that  wliitih  he  actn- 
ally  knows  to  be  unsuitable  Cor  use.  Rea- 
sonable -ears  and  caution  do  not  go  hand  In 
hand  with  one  who  thus  assumes  to  act  A 
zewonab^  cantloas  and  xwudent  man,  with 
two  ways  open  before  htan,  me  of  iriilch  is 
safe  and  coBvenlettt  and  tlie  other  known 
to  be  no  wnafe  that  tt  eannot  be  pmdratly 
used,  -wHI  not  ebeoae  the  latter.  Bnch  an 
act  is  one  of  venture,  rather  than  prudaice, 
Tbe  effect  of  giving  we  instruction  and  re- 
fusing the  oOMr  wns  to  dmy  to  the  d^end- 
ant  tbe  toenrtt  eC  fte  rule  apiHroved  In  the 
Paiicbia  Oase;  that  he  was  gull^  of  eon- 
Iributory  Diligence  If  he  attempted  to  cross 
the  brt^e,  knowii^  it  to  be  unsafe;  and 
that  tt  was  hnprudent  for  him  to  do  so 
when  there  was  a  safe  and  convenient  way 
for  bis  use.  This  holding  Is  not  against,  bot 
in  faarmesy  with,  the  rule  in  Walker  v.  De> 
oatnr  Oo.,  «T  Iowa.  807,  25  N.  W.  26C. 

2.  On  tbe  qnestlon  of  damages  tiie  ooort 
pen^tted  the  plaintiff  to  testify  to  what 
waa  the  income  from  bis  ferm  before  bis  In- 
juries. A  -few  qnestioDB  win  Indicate  tbe 
rule  of  damage  aOopted:  "Q.  With  your  ap- 
pllanoes  that  you  have  tb&ce  on  the  farm, 
what  was  you  able  to  earn?  A.  Do  yon 
mean  per  year?  Q.  Per  year  or  per  day? 
A.  I  make  -a  thousand  dollars  every  year, 
besides  tbe  interest  on  that  (Defendant  ob- 
jects as  incompetent.  Immaterial,  and  not 
responfltr*,  and  moves  to  strike  the  answer. 
Motion  overruled,  and  defendant  excepts.) 
Q.  Are  you  able  to  do  that  slnceT  (Same 
objection  as  last  made.  Objection  ovorruled, 
and  defendant  excepts.)  Q.  About  what  dif- 
ference is  there  In  your  earnings  before  and 
after  per  day?  Tou  made  some  estimate, 
have  you  not?  (Objected  to  as  Incompetent, 
Immaterial,  and  Irrdevant  Objection  over- 
ruled, and  defendant  «:cepta.)  A.  Almut 
two  dollars  a  day."  On  croea-exomlnatlon 
he  made  the  following  qualifications  to  such 
testimony:  "When  I  said  I  earned  a  tbon- 
sand  dollars  a  year,  I  meant  that  I  made 
that  off  my  farm.  I  could  not  earn  a  thou- 
sand dollars  a  year  by  work.  I  earn  It  on 
my  farm.  Q.  What  you  mean  to  be  under- 
stood as  saying  was  that  yon  could  make 
one  thousand  dollars  ou  your  tarm?  A. 


Digitized  by 


fows.) 


UXITED  STATES  BANK  v.  BUBSON. 


Tee,  str.  Q,  Make  jovr  farm  pay  that?  A. 
Tes,  (dr.  Q.  Yoa  dont  mean  to  be  Tinder- 
stood  aa  saying  that  you  could  earn  three 
dollars  a  day  workfaig?  A  No,  air;  I  mean 
ua  the  farm.  Q.  All  that  you  mean  to  say 
Is  that  you  eould  make  your  farm  pay  you 
one  thousand  doUars?  A.  Yes,  sir;  I  could 
get  that  much  out  of  It  Q.  Yon  could  get 
It  out  of  the  crt^s?  A.  Yes,  sir."  The 
STorments  of  damage  are:  "That  by  reason 
of  such  Injuries,  suCTering,  and  expenditure 
for  medicine,  medical  Herrlces,  and  care,  and 
loss  of  time,  as  hereinbefore  mentioned  and 
aet  forth,  plaintiff  has  sustained  damage  In 
the  sum  of  fifteen  thousand  dollars."  Noth- 
ing "hereinbefore  mentioned"  refers  to  dam- 
age to  plaintiff's  business  on  his  farm.  The 
role  of  general  damage  In  cases  of  personal 
iB^y  are  those  averred  In  the  petition. 
The  law  presumes  in  sncb  a  case,  from  the 
■atnre  of  the  Injury,  loss  of  time,  sufFering, 
and  expenditure  tor  medical  attendance  and 
ove.  These  follow  from  a  general  aver- 
meut  of  damages.  3nth.  Dam.  (2d  Ed.)  { 
421.  This  presumption  sometimes  extends 
to  iHie^i  business,  as  In  cases  of  income  from 
profesrional  aervloes  to  which  Injury  re- 
sults. In  which  case  the  injui*ed  party  is  per- 
nritted  to  show  what  bis  busln'ns  is,  and  | 
wbat  danoge  he  has  sustained  by  reason  of  I 
Ua  inability  to  pursue  the  same.  Id.  We 
■re  not  referred  to  a  case,  nor  do  we  think. 
Oat  the  role  of  general  damage  tor  such  In- 
iarlm  has  erer  been  extended  to  Injuries  to 
the  business  of  conducting  a  farm.  Gertaln- 
the  law  does  not  presume  any  greater  loss 
to  anch  a  business,  from  such  an  injury, 
ttian  the  value  of  the  time  lost  to  the  owner 
ia  consequence  of  the  injury.  The  profits 
mt  a  farm  d^end  upon  many  contingencies 
«ther  tlnn  the  personal  serrices  of  the  own- 
«r.  It  is  not  for  us  to  determine  that  such 
Stealages  may  not  result  and  be  recorerable 
tn  the  way  of  special  damage,  for  the  qnes- 
Oon,  In  that  respect.  Is  not  befor*  'oa.  We 
■are,  however,  clear  that  ondw  the  Issues 
plnlBtlfl  was  Umrted  to  the  value  of  his  time 
lost,  without  reference  to  the  profits  from 
kls  farm,  and  that  the  evidence  showing 
damage  to  Qie  business  of  his  farm  and  the 
tnstractlon  p^^Ittlng  a  recovery  therefor 
are  erroneous.  For  the  errors  mggmMl  the 
iadgmeat  is  reversed. 


VKITBD  OTATBS  BANK  v.  BURSON  et  al. 
(Snpreme  Court  of  Iowa.  Feb.  1,  1804.) 

VaiXClPAL  AND  AOBXT— MORTOAOIB— DOCPMBSTA- 

KT  Evn>B:«OB. 

t.  The  register  of  a  loan  arant  is  not  ad- 
■iisnble  aa  a  "boolc  of  account,"  under  section 
3658  of  the  Code,  where  It  Is  not  shown  that  the 
book  wBi  a  book  of  acsoant,  or  that  the  charges 
therein,  if  any,  were  made  in  the  uauni  conrse 
«f  boBiDeBS,  or  that  the  other  requirements  as 
to  prriiminary  iwoof  bad  been  com^ied  wltji. 
Sttori^  Oo.  V.  Oraybeal.  (lowaj  G2  N.  W. 
49T,  followed. 

2.  Where  C,  who  has  bven  applied  to  for  a 
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loan  on  certain  property,  la  to  procure  the  money 
and  pay  off  certain  Hens  thereon,  inelading  a 
mortgaee,  and  the  mortgagee  does  not  know 
that  a  loan  had  l>een  negouated  for  such  pur- 
pose, cor  authorize  C.  to  accept  or  hold  the 
mon^  for  hfm,  G.  is  the  agent  of  the  mortga- 
gor, and  the  mortgage  is  not  satisfied  until 
the  money  is  actually  paid  to  the  mortgagee. 
Security  Co.  v.  Graybeal.  (Iowa,)  52  N.  W. 
4G7,  followed. 

3.  The  payments  of  Interest  on  a  mortgage 
were  made  to  an  agent,  who  bad  effected  the 
loan.  The  agent  did  not  have  the  mortgage  In 
his  possession,  and  was  obliged  to  send  the 
money  to  the  mortgagee  heme  he  could  re- 
turn the  interest  coupons  to  the  mortgagor. 
Some  time  before  the  mortgage  became  due  the 
mortgagee  advised  the  agent  that  the  mortgage 
in  question  had  been  aaaigued  to  another.  The 
mortgagee  had,  during  his  dealings  with  the 
agent,  reserved  the  right  to  accept  or  reject 
any  applicationa  for  loans.  Beld,  that  the 
agent  had  no  aothority  to  collect  the  mortgage, 
whether  due  or  not.  Security  Co.  v.  Oraybeal, 
(Iowa,)  62  N.  W.  487,  followed. 

Appea'  from  district  court,  Warren  coun- 
ty; J.  U.  Henderson,  Judge. 

Action  on  a  note,  and  tor  the  foreclosure 
o'  a  mortgage  securing  the  same.  From  a 
judgment  and  decree  dismissing  plaintiff's 
blU,  it  appeals. 

W.  H.  Berry  and  Park  &  Odell.  tor  ap- 
pellant 

KINNB,  J.  1.  October  16.  1881,  the  de- 
fendants executed  to  the  United  States  Trust 
Company  their  note  and  mortgage  for  (300. 
The  loan  was  to  be  due  December  1,  1884. 
The  petlti(m  is  In  the  usual  form  for  fore- 
closure of  a  mortgage.  After  the  note  and 
mortgage  was  given,  the  United  States  Trust 
Company  was  merged  Into  plaintiff.  The 
answer  pleads  tlrat  the  note  and  mcntgage 
was  fully  paid  about  February,  1885,  to  one 
Hugh  R.  Ci-eighton,  as  the  agent  of  plalntltF, 
and  that  plalntlft  refuses  to  cancel  said  mort- 
gage of  record.  These  facts  ar^e  denied  In 
a  reply.  The  further  facts  disclosed  on  the 
trial  are  that  the  note  and  mortgage  In  suit 
was  payable  In  plaintiff's  office,  in  Hnrtford, 
Oonn.;  that  no  money  was  ever  paid  plain- 
tiff on  account  of  the  principal;  that  the 
loan  was  originally  made  through  Greighton 
&  Hayes,  of  Indlanola,  Iowa,  who  were  act- 
ing as  agents  for  the  Unlcm  Loan  Association, 
of  Des  Moines,  of  which  H.  R.  Greighton 
was  the  owner  and  manager.  The  Interest 
on  the  loan  was  paid  to  Greighton  &  Hayes, 
who  gave  to  defendants  their  receipts  there- 
for. About  the  time  this  loan  became  due, 
defendants  made  application  to  the  Union 
Loan  Association,  through  Greighton  & 
Hayes,  for  a  loan  for  the  purpose  of  paying 
off  plalntltTs  mortgage.  This  new  mort- 
gage and  note  ran  to  one  Gilbert  D.  King- 
man, of  Massachusetts.  By  the  terms  of 
the  application  of  defendants  for  tliis  last 
loan  the  Union  Loan  Association  was  ex- 
pressly made  tbeir  agent  to  procure  the  loan. 
It  Is  dalmed  that  the  proceeds  of  this  last 
mortgage  were  In  fact  applied  to  the  pay- 
ment of  plaintiff's  claim.  The  money.  If 
any,  received  on  the  last  loan,  never  came 
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Into  defondasts'  bandfl,  and  tb^  have  no 
penonal  knowledge  tbat  the  same,  or  any 
part  thereof,  vaa  erer  applied  on  pIiUntUTs 
Indebtedneaa     the  Union  Loan  Aa80clati<»L 

2.  To-  estabUah  the  fact  that  platntUTs 
claim  was  paid  from  the  proceeda  the 
Kingman  loan  defendants  Introduced  In  erl- 
dence  the  loan  register  of  Ha  Union  Loan 
Association,  which  was  duly  objected  to. 
This  bo(A,  If  not  the  sam^  was  Identical 
with  that  Introduced  In  evidence  toe  a  like 
purpose  In  Secmily  Co.  v,  Grajbeal.  (Iowa,) 
53  N.  W.  48&  It  was  there  held  that  such 
a  bO(ft  la  not  a  txxA  of  accounts,  but  simply 
a  private  memorandum  of  the  owner,  and 
fnadmiaslble  for  the  purpose  oC  showing  pay- 
ment of  a  loan.  In  that  cas^  as  tat  OiIb,  no 
proper  foundation  was  laid  for  tb»  Introdno- 
tltm  of  the  bo<^  even  If  It  was  a  book  ot 
iLocounts  such  as  Is  contemplated  the 
Htatnte. 

3.  Much  evidence  was  introduced  to  show 
itiat  the  Union  Loan  Association  was  the 
nt;ent  of  idalntUf  tor  the  coUecticm  of  their 
uotea  and  mortgages.  The  facts  respecting 
this  matt»  are  very  slmUar  to  Orajbeal's 
Caaa  It  Is  clear-that  In  ptocuring  the  King- 
man loan  Oelghton  or  the  Union  Loan  As- 
Bodatloa  was  acting  as  the  agent  of  defend- 
ants. lAey  made  the  application  to  blm  or 
tbs  association  for  the  loan.  He  held  the 
m<me7  received  of  Kingman,  If  any,  as  de- 
fendants' agent  Neither  Orelghton  nor  the 
association,  while  holding  this  money  as  de- 
fendants', could  make  it  the  money  of  plain- 
tiff, 80  as  to  work  a  payment  of  platotiff'a 
noto  and  murtgage,  except  by  sending  It  to 
ptiUntlff,  unless  it,  knowing  tiiat  Orelghton 
or  the  association  had  the  money,  consented 
to  some  other  ap^catlon  of  it,  w  ao  acted 
that  In  law  It  would  amount  to  a  oonaent 
that  Orelghton  or  the  aasocdation  ahonld  hold 
the  mcmey  as  plaintiff's  agent  Th»e  la  no 
claim  that  plaintiff  had  any  knowledge  that 
defendants  were  negotiating  a  new  loan,  and 
plaintiff  was  In  no  way  connected  with  the 
transactlcm.  There  Is  no  evidence  tbat 
Orelghton  or  the  loan  assoolatirai  had  any  au- 
tboEity  to  ccdtect  plaintiff's  claim.  After  the 
oecution  of  plalntlfl*s  note  and  mortgage 
they  woe  never  in  the  possession  of  Orelgh- 
ton &  Hayes  or  H.  R.  Orelghton  or  the  Union 
Loan  Association.  What  Is  said  in  Security 
Co.  V.  Graybeal  la  applicable  to  this  branch 
of  the  case,  and  need  not  be  repeated  here. 

The  facts  herein  touching  the  paymoit  of 
interest  and  the  geuL-ral  conduct  of  the  busi- 
ness of  Orrighton  and  the  loan  association 
are  the  same  as  In  that  case,  and  for  the  rea- 
sons ther^n  atated  It  has  not  been  shown 
that  Orelghton  or  the  loan  association  were 
the  agents  of  plaintiff,  and  authorized  to 
collect  its  claim;  and  it  further  appears  that 
the  claim  has  not  been  paid.  The  district 
court  improperly  dismissed  plaintiff's  bllL  No 
competent  evidence  of  payment  having  been 
adduced,  plaintiff  was  entitled  to  a  Judg- 
ment and  decree^   It  la  due  to  the  leaned 


Judge  who  tried  this  case  below  to  say  that 
the  Graybeal  Case  had  not  then  been  decM- 
ed  in  this  court  All  qneattona  arising  Is 
this  action  are  w>  fully  consldend  in  that 
case  that  we  need  not  fnrthor  dlscuas  tiiem. 
The  Judgmmt  ot  the  distrli^  oourt  Is  bb> 
voaed. 


POWESHIEK  COUNTT  v.  ALLEN  et  sL 
(Supreme  Oourt  of  Iowa.  Feb.  1.  1894.) 
BoaooL  Fdkdb— LoAX  bt  Codntt— Rbpatmbvc 
Where  a  borrower  of  school  fands  tnm.  ■ 
coQQty  has  repaid  them  to  the  auditor,  he  cas- 
not  b^  held  liable  therefor,  on  the  ground  that 
he  should  hare  paid  them  to  the  treasom; 
the  preponderance  of  evidence  ihowiag  that  th> 
auditor  paid  the  mon^  to  the  treasurer. 

Appeal  from  district  court,  Poweshiek  oona- 
^;  A.  R.  Dcw^,  Judge. 

Action  In  equity  to  ftveclose  a  achool-fnBd 
mortgage  upon  certain  real  estate.  Then 
was  a  full  hearing  on  the  merits  of  the  case, 
and  a  de<Tee  tor  the  defendanta.  Plaintiff 
appeala. 

J.  P.  Lyman,  for  appellant  J.  W.  Our 
and  W.  H.  Redman,  for  appeUeea. 

ROTHROOK,  J.  On  the  25th  day  of  Feb- 
ruary. 1881«  the  defendant  Allen  executed  a 
mortgage  to  the  plaintiff  to  secure  a  school- 
fund  loan  In  the  sum  of  $900.  Paymeiito  of 
principal  and  Interest  were  made  from  tisM 
to  time,  which  are  nmceded  to  be  proper 
credits  oa  the  loan.  On  the  26tb  day  of 
February.  18S4,  Allen  paid  the  auditor  «C 
the  county  the  sum  of  $40.53,  and  on  the 
28th  day  of  October,  1886.  he  paid  to  the 
auditor  the  t)alance  due  on  aaid  loan,  in  fM 
of  principal  and  interest  The  fact  that  foB 
payment  was  made  to  the  auditor  Is  not  dis- 
puted. At  the  time  of  final  payment  the 
auditor  rectipted  therefor,  and  canc^ed  and 
released  the  mwtgage  of  record.  The  plals- 
tiff  seeks  to  set  aside  the  cancellation  of  th» 
mortgage,  upon  the  ground  that  Allen  dM 
not  make  payment  to  the  treasurer  of  tb« 
county.  In  other  words,  It  is  claimed  Allen 
ought  to  pay  the  said  balances  due  oa  Us 
mortgage  twice,  because  he  did  not  nutkt 
payment  to  the  offlcw  whom  the  law  des- 
ignates as  the  proper  functionary  to  receive 
payments  on  school-fund  loans.  A  large 
mass  of  evidence  was  Introduced  on  the  trial 
of  the  case  which  tends  to  show  that  the 
management  of  the  diff»«nt  county  funds, 
under  the  express  directitm  of  the  board  of 
supervisors,  was.  to  say  the  least,  very  Ir- 
regular. It  appears  by  a  very  decided  pee- 
ponderance  of  the  evidrace  that  the  board 
of  suporlsors  authorised  and  directed  the 
atidltor  to  receive  payments  made  oa  school- 
fund  loons.  Without  detomlning  any  ques- 
tion whicb  arises  on  this  manner  of  trans- 
acting the  business  of  the  county,  we  think 
the  case  may  be  disposed  of  by  the  fact 
tliat  the  CTldence  shows  by  a  clear  pee* 
ponderance  tbat  the  auditor  actually  paid  ia 
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the  tretrawer  tlie  two  anKmnta  of  money 
whlcb  are  In  dispute.  Tbe  auditw  testified 
posltlTely  that  he  made  the  payments  to  ttao 
treaaarer.  This  testimony  la  not  contradict- 
ed by  any  evidence  In  the  case.  It  the  ac- 
counts of  the  offlcetf  of  the  treasurer  and 
auditor  had  beoi  kept  as  they  on^t  to  have 
been,  and  the  aodltor  did  not  In  Atct 
make  payment  to  the  treasurer,  the  records 
would  show  the  exact  fact.  But  it  Is  im- 
poartble  to  ascertain  from  the  bot^  of 
the  treasurer  whether  the  payments  were 
made  to  him  or  not  We  think  that  It 
ought  to  be  found  that  the  money  went 
into  the  treasory  of  tbe  county.  If  the 
money  reached  the  treaemrer,  the  paymoit 
was  complete,  and  the  eanoellatlcm  of  the 
nuHTtgage  waa  right  Poweshiek  Oo.  t.  But- 
tlea,  70  Iowa.  246.  80  N.  W.  6S8.  It  ought 
to  require  a  much  strongs  case  than  the 
plaintiff  made  to  comp^  Alloi  to  tUs 
debt  twice.  Affirmed. 


STATE  T.  MeCONNELU 
(Supreme  Coart  of  Iowa.   Feb.  1,  1804.) 

IXTOXIOATIRO  LlQDORS  — NUISASOB  —  EviKeNCK— 

8AI.B  BT  Clerk— Permit— Sa  LB  bt  Partwbr. 

1.  Acts  2Sd  Gen.  Assem.  c.  85,  <  12,  pro- 
rldea  that  on  the  trial  of  a  proceeding  againat 
n  person  for  manufacturing.  Belling,  or  ke«>- 
ing  with  intent  to  sell  Intoxicating  liquors  In 
violation  of  law,  the  reqaests  for  liquors  and 
returns  made  to  tiie  auditor,  tbe  quantity  and 
kinds  of  liquor  sold  or  kept,  tbe  purpose  for 
vvhiob  they  were  obtained  by  or  from  bim  and 
for  which  tbej  were  used,  ''the  character  and 
habits  of  sobriety  or  otherwise,"  ibeli  be  com- 

intent  evidence,  and  shall  be  considered  as 
nr  as  aiq>Ucable  to  the  particular  case.  Htid, 
ou  prosecDtlbn  for  maintainlug  a  'liqnor  nui- 
sance, ttiat  it  was  proper  to  ask  a  witness 
whether,  during  the  period  he  t>ought  of  de- 
fendant, he  bought  and  used  other  liquors. 

2.  So  it  was  proper  to  show  that  a  person 
who  frequented  defendant's  place,  and  often 
)M)iigbt  of  him,  was  in  the  babit  of  nring  intoxl- 
rating  liquors  as  a  drink. 

3.  On  such  prosecution,  sales  by  a  derk 
may  be  shown,  Code,  §  1523,  prohibiting  sale 
hj  a  person,  his  clerk  or  agent. 

4.  A  permit  to  sell  Intoxicating  liquors,  to 
obtain  which  tbe  applicant  must,  inter  alia, 
prove  that  he  has  not  violated  the  liquor  law, 
nud  is  not  addicted  to  drink,  will  not  protect  a 
partner  of  tlie  permit  holder. 

Appeal  trom  dlatrict  court,  Poweshl^ 
eonn^;  A.  R.  Dewey.  Judge. 

Indictment  for  liqnor  nuisance.  Verdict 
for  defendant  by  direction  of  the  court  The 
stite  appeals. 

J.  P.  Lyman,  for  the  States 


KINNE.  J.  1.  D^cudant  was  indicted 
for  a  liquor  nuisance,  pleaded  not  guUty, 
and  at  the  close  of  the  state's  evideuce.  and 
on  the  defendant'B  motion,  tbe  court  directed 
a  verdict  for  dofondaut  Defendant  was  a 
mcuit)er  of  a  tirm  composed  of  three  per- 
mtus,  viz.  H.  K.  Snider,  Dr.  E.  W.  Clark,  and 
hinisi'if.    This  firm  was  opM'ating  a  drug 


stine  In  Oie  dty  of  Grlnnril.  and  the  sales 
of  liquors  complained  of  wore  DUde  In  said 
store,  ^ther  by  defendant  or  a  clerk  em* 
ployed  by  the  firm.  H.  K.  Snidw  waa  a 
r^stCTed  pharmacist  and  h^  a  iwrmit  to 
sell  intoxicating  Uqgoes  In  said  store  dur- 
ing the  time  coTcred  1^  tiw  testlmoDy  In  this 
case.  In  January.  1892,  Bolder  removed  to 
Chicago^  HL,  but  retained  bis  Interest  In  sold 
firm  and  stwe  until  after  the  finding  of  tbe 
bidictment  In  tbls  case.  DefMidant  was  also 
a  registered  pharmadst  during  tbe  time  of 
tbe  sales  oMnplslaed  ot,  but  was  not  a  per- 
mit bidder. 

2.  On  the  trial  a  wHneas  was  asked  wheth- 
er the  UQuor  he  had  bought  of  dtfftndant 
during  title  time  fKim  March  untQ  Septem- 
her  was  all  Out  he  had  bought  during  that 
period,  and  whether  during  the  year  1882  he 
used  Intoxicating  Uqnon  oilier  than  irtwt 
he  bouj^t  of  defendant  These  qoestioaa 
were  oblei^ed  to  as  being  Incompetoit  and 
ImmatMlal,  and  the  objection  sustained. 
Section  12,  &  86,  Acts  28d  Gen.  Assam.,  p«o> 
vldes  that  *in  the  trial  of  any  action  or  pnK 
ceedlttg  against  any  person  f6r  manufactm^ 
ing.  Belling,  giving  away,  or  lu^»lng  wltti 
intent  to  sdl,  lnt<ndcating  llqaon  In  vUda-  ■ 
tion  of  law  •  •  •  the  reqnesta  for  Ifii- 
uors  and  returns  made  to  the  auditor  as  here- 
tofore required,  the  quantity  and  Unds  of 
liquors  sold  or  kept,  purcbased  or  disposed 
of,  the  purposes  fiv  which  lltpuns  were  ob- 
tained by  or  from  him,  and  for  which  fliey 
were  used,  the  character  and  habits  of  so- 
briety or  otherwise.  ahaSl  be  competent  as 
far  aa  apidtcsble  to  the  parUtmlar  case. 

•  •  •••  The  questions  asked  were,  under 
tbls  statote,  proper.  Thrir  evident  Intent 
and  purpose  ma  to  show  the  habits  of  the 
witness  as  to  the  nse  of  Intoxicating  liquor, 
and,  under  tbe  statute,  this  is  permissible. 

3.  Several  witnesses  testified  to  the  pur- 
chase of  liquors  made  by  them  at  defend- 
ant's store  through  a  clerk  of  tbe  firm.  On 
defendant's  motion  this  evidence  was  strick- 
en out  to  which  the  state  ^cepted.  This 
action  of  the  court  seems  to  have  been  based 
upon  the  thought  that  defendant  would  only 
be  liable  for  sales  made  by  hlma^  If  the 
defendant  had  been  a  jiermlt  holder,  be 
would,  under  the  statute,  be  liable  for  all 
sales  made  by  any  of  his  clerks.  Acts  23d 
Gen.  Asaem.  c.  35,  {  16.  Hence,  U  we  treat 
him  as  being  protected  by  the  permit  Issued 
to  bis  partner.— a  question  not  now  decided, 
—still  he  would  be  responsible  for  the  acts 
of  bia  d^k  in  making  sales.  We  think  tlie 
evld«ioe  should  hare  been  admitted.  Tlie 
statute  expressly  prohibits  tbe  manufacture 
or  sale  of  intoxicating  liquors  by  any  person, 
his  detk,  steward,  or  agent  directly  or  In- 
directly. Code.  8  1523.  Defendant  was  one 
of  a  firm  engaged  in  keeping  tbe  place  where 
tbe  alleged  Illegal  salea  were  made,  and  la 
responsible  for  salea  made  by  his  clerks. 

4.  It  was  sought  to  show  by  the  witness 
Sanger  that  be  waa  In  the  habit  of  using  In- 
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tostaatliv  Uqaon  m  a  drink.  Sanger  had 
nude  a  luga  mimber  of  piirclia«e«  of  liqnora 
from  defendant.  The  proposed  erldence  was 
•bjected  to  as  biiiiff  Incompetent  and  Imma* 
terlal.  It  was  ncitha.  It  caUed  tot  evl< 
dcnce  touching  the  habits  of  the  witness  as 
t»  being  an  babltoal  user  of  Intoxicating 
Uqnor.  Donbtlen  tbe  object  of  the  qnestltm 
was  to  show  that  the  witness  belonged  to 
a  cdasB  to  whom  the  defendant  bad  no  right 
to  selL  So  It  was  songht  to  show  bj  anotbor 
witness  that  Sanger  used  Intoxicating  liquor 
■B  a  beverage.  Tlils  evidence  was  Improp- 
erly excluded.  It  has  already  beoi  Aown 
that  Banger  was  not  only  a  freqn^ter  of 
defendant's  places  but  also  oftn  purchased 
of  him  fntndcatliv  Uquors.  Hoice  we  think 
that  under  tbe  secti<m  of  the  Acts  of  the  23d 
Oeoeral  Assembly  heretofore  set  out  the  ert- 
dtnee  was  proper.  Bee  State  t.  Fleming, 
<IO«B,)  03  N.  W.  28{k 

Ik  We  do  Bot  think  that  the  defendant  la 
iwotected  by  the  permit  granted  to  his  part- 
ner. The  granting  of  a  permit  to  sell  In- 
toxicating liquors  Is  the  repmlng  of  a  qieclal 
bust,  in  tbe  permit  hold».  So  earefttl  Is 
the  law  in  this  reqiect  that  the  me  asking 
a  permit  most  publish  a  notice  of  his  In- 
tentton  to  «n>ly  therefor,  and  Is  required  to 
BPTve  a  notice  upon  the  county  attorn^,  to 
make  application  to  the  district  court,  and  to 
peoire^  among  other  tUngs,  that  be  Is  a  eM' 
s«  of  the  state,  tiiat  he  has  not  b<ien  con* 
Ticted  of  violating  tbe  Jfquor  law  within  a 
year  inior  to  the  time  of  nuking  the  apt^cs'- 
tkm,  that  he  Is  not  addicted  to  the  use  of 
Intoxicating  Uquors  as  a  beverage  and  many 
other  oondltlMU  are  attached  to  the  Issu- 
ance of  the  statutory  pomlt  See  chapter 
8B,  Acts  23d  Gen.  Amem.  Now.  it  tte  de- 
fendant is  to  be  conaidwed  as  oidowed  with 
an  thB  rl^ti  and  prlvUeges  ot  a  permit 
luOA&e  because  one  of  his  partners  hdd  such 
a  permit,  It  Is  manifest  that  that  persMial 
aoconntabUity  of  tbe  permit  holder,  which 
is  so  carefully  goarded  the  statute, 
amounts  to  nothing;  for.  as  In  this  case,  a 
partner  who  has  never  compiled  with  the 
kiw,  who  has  glvra  no  bond,  who  Is  not 
amenable  to  the  court  tor  his  acts  as  a 
permit  holder,  can  defeat  tbe  very  purposes 
«<  the  law  whose  protection  be  claims,  and 
yet  1^  virtue  of  whldi  he  Is  not  accountar 
Ue  as  a  permit  boIdM.  It  occurs  to  us 
th«e  cau  be  no  question  that  a  pharmadat, 
to  avail  himself  of  the  beneflbi  of  tbe  law 
providtav  for  the  granting  of  p«infts  to  mU  ■ 
Intoxicating  llquots.  must  have  soeb  a  per-  | 
mlt;  and  in  a  case  like  this  it  i^onld  run  | 
hi  tbe  name  of  the  firm,  or  In  the  name  of 
each  partus,  lids  seems  to  be  what  the 
statute  contemplates.  In  this  case  tlie  evi- 
dence showed  very  little  pretense  of  a  com- 
pUance  with  the  law.  It  appeared  that 
Uquors  were  often  sold,  which  were  used  as 
a  beverage^  This  appeal  havlnR  been  tafc«i 
bv  the  state,  we  need  make  no  order  touching 
the  dispoaltlOD  of  the  case.  Ueversed. 


UABUDTFA  V.  UABIETr  A. 

(Sapreme  Court  of  Iowa.  Feb.  1,  18M.) 

Vfnsnn-  Coiipet«kot  —  Tkaxsaciion  with  Db- 
osDBirr  —  CiJLiM  or  Catu)  tob  Bbkvicbs  to 
pAxsNT—EviDsvaB— BttvnoiBKcn'. 

1.  In  an  action  by  a  sm  to  establish  s 
claim  sgalnst  his  father's  estate  for  taking  care 
of  deceiaed  during  his  last  aicknees,  plaiDtiff 
is  a  competent  witness  as  to  hli  fathsrs  con- 
dition doling  the  progress  of  the  disease,  and 
the  care  and  attention  required. 

2.  In  an  action  hy  a  son  to  eetablUh  t 
dalm  against  his  father's  estate.  It  apprared 
that,  for  eight  years  prior  to  his  death,  de- 
ceased was  siDIcted  with  cancer,  and  during  tbe 
last  two  years  reqiiired  constant  care;  that 
plaintiff  had  ceased  to  be  a  member  of  tlie 
family,  but  about  the  thne  his  father's  trouble 
began  he  returned,  and,  with  his  boy,  lived  with 
his  parents,  who  were  th«i  nnable  to  cste 
for  themsdves;  that  he  rented  the  farm,  sod 

Said  the  rent  to  his  father;  that  his  mother 
ied  two  years  before  his  father;  and  that  there- 
after he  penonallr  gave  to  his  father  the  con- 
stant attentioB  which  be  required.  Udd,  that  s 
finding  that  the  services  of  plaintiff  were  r-s- 
Aerei  with  the  expectation  of  deceased  and 
plaintiff  that  the  latter  should  receive  compen- 
sation tbeiefor  was  anthcwised. 

Appeal  from  district  court,  Warren  county; 
J.  H.  HendersMi,  Judge. 

TUs  li  a  proceeding  la  probate.  The  mat- 
ter invlyed  is  a  claim  against  tbe  estate  ot 
Uriah  Uarietta,  deceased,  presented  by  the 
plaintiff.  The  dalm  was  resisted  by  the  ad- 
ministrate, and  a  trtel  was  had  before  the 
eomt  without  a  Jury,  and  the  claim  was  a^ 
lowed,  to  the  ext«it  of  9S2a  The  defendaat 
appeaU. 

McGarry  A  Brown,  toe  app^nt  W.  F. 
rowell,  for  appellee. 

ROTHBOGK,  J.  1.  The  plslnUff  la  a  sob 
of  the  deceased,  snd  the  dalm  Is  for  personal 
services  rendered  by  the  plafaitiff  to  his  te- 
tber  In  his  lifetime.  There  Is  no  qncstiOB 
made  that  services  were  actually  rendered. 
The  only  real  controvMsy  is  whether  the  re- 
lations of  tbe  parties  towards  each  other 
ware  such  that  the  court  was  antborlxed  by 
the  evidence  to  find  that  the  services  were 
performed  with  the  expectation  on  the  part 
of  the  pbrintlff,  and  the  Intention  m  the  part 
of  the  deceased,  that  payment  vras  to  be 
made  therefw.  This  was  the  ultimate  ques- 
tion. It  Is  claimed  by  counsel  for  the  appe- 
lant that  the  court  erred  In  admitting  tes- 
timony of  the  plaintiff  consisting  of  personai 
transactions  between  the  plaintiff  and  tbe  de- 
ceased, which  testimony  was  incompetent, 
under  section  3630.  of  the  Code.  It  appesn 
from  evidence,  the  competency  of  which  Is 
not  in  question,  that  XMah  Marietta  lived  w 
a  farm,  of  which  be  was  the  owner.  His 
wife  died  in  the  year  1888.  and  he  died  in 
the  year  1890.  For  some  ^ht  years  before 
the  death  of  Uriah  Ifarietta.  the  plahitlft, 
with  his  chad,— a  Iwy  now  13  or  14  years  M. 
—lived  io  the  same  house  with  his  father 
and  mother,  and  no  other  persons  redded 
therein.  The  plaintiff  had  not  always  lived 
at  his  father's  home.  He  took  up  his  res* 
denoe  there,  with  his  bof,  a  f*w  years  bs- 
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tore  his  father's  death.  For  abont  elglit 
rears  before  the  death  of  the  ftther,  he  was 
afflicted  with  a  cancer,  which  fltuUly  caused 
bis  death.  The  tesUmony  of  other  witnesses 
In  the  ease  shows  that  for  some  two  years 
before  his  death  he  required  constant  care 
and  attention.  The  disease  fli-st  manifested 
Itself  on  his  nose,  and  as  It  progreesed  It  af- 
fected his  mouth  and  tliroat  to  snch  an  ex- 
tent that  towards  the  close  of  life  be  had  to 
tie  fed.  He  had  fainthif  spells.  He  required 
constant  care  and  attention.  The  plaintiff  gaT« 
Uiia  attrition  pa<sonaMr;  did  the  cooking  and 
housework.  The  evidence  shows  that  a  rea- 
sonable compensation  for  the  serrlces  ren- 
dered would  exceed  tbe  amount  allowed  by 
the  court  The  plaintiff  was  called  as  a  wit- 
ness In  his  own  behalf,  and  he  was  permit- 
ted, over  tbe  objection  of  tbe  defendant,  to 
describe  the  condition  of  the  deceased  dnr- 
iag  tbe  progress  of  the  disease,  and  the  care 
and  attention  he  required.  It  appears  that 
tbe  court  was  careful  not  to  permit  the  plain- 
tiff to  testify  as  to  what  serrices  he  ren- 
dered to  his  father,  and  the  examiner  of  the 
witness  did  not  seek  to  prove  by  the  witness 
what  serrices  he  performed.  In  the  course 
ot  the  examination  of  the  witness  the  court 
made  the  following  remark:  "The  witness 
will  be  directed  to  state  what  was  tbe  fact  as 
to  his  condition,  but  not  what  he  did  «r  was 
required  to  do  himself;  Just  as  to  his  ooa- 
ditlon,— as  to  bow  be  had  to  be  taken  care 
of:"  As  thus  limited,  the  evidence  was  com- 
petent. The  object  of  ttie  statute  under  con- 
sideration is  to  prevent  a  party  or  person  In- 
terested In  a  suit  from  having  the  advantage 
of  testifying  to  personal  transactions  or  com- 
munications against  an  adversary  whose  lips 
are  sealed  by  death  and  cannot  answer.  The 
application  of  the  statute  to  tbe  various  states 
of  facta  presented  by  cases  is  attended  with 
no  little  difficulty.  It  Is  not  easy  to  define 
Just  wlMt  amounts  to  a  personal  transaction, 
within  the  meaning  of  tbe  statute.  It  is  held 
in  Peck  V.  McKean,  4S  Iowa,  18,  and  in 
Smith  T.  Johnson,  Id.  808.  tliat  in  a  case 
like  this  the  plaintiff  cannot  testify  in  his 
own  behalf  that  ha  iterformed  hkhot  for  the 
deceased,  and  that  he  had  received  no  com- 
pensation therefor.  As  wa  baVe  seen,  the 
court,  in  the  case  at  bar,  dhrected  that  the 
witness  should  not  teati^  to  any  such  facts. 
It  Is  ebitmed,  however,  that  the  testimony 
ot  the  witness  was  within  tbe  statute  under 
die  rule  of  the  case  of  Wilson  v.  Wilson, 
92  lowsL,  44,  2  N.  W.  SIS.  The  opinion  in 
that  case,  so  far  as  it  involves  this  ques- 
tion, is  in  these  words:  "The  plaintiff  was 
a  sriCnMB  in  his  own  behnlf,  and  proposed 
to  testify,  as  a  foundation  of  an  implied  con- 
tract, to  facts  connected  with  tbe  condition 
of  bis  fatber,  his  age.  etc.  The  evidence  was 
rigbtly  rctjected  under  tbe  rule  recognized  in 
Peck  McKean,  45  Iowa,  18.  and  Smith  t. 
Johiugiu  U.  808.  It  dora  not  appear  what 


was  embraced  In  the  "and  so  forth,"  in  the 
opinion  In  that  case.  As  the  two  cases  above 
cited  are  referred  to,  the  whole  evidence  must 
have  related  to  facts  from  which  a  contract 
might  be  Implied.  In  tbe  cose  at  bar  no 
contract  could  be  imidled  from  the  testimtwy 
of  the  plaintiff. 

2.  There  is  but  one  other  question  which 
we  think  demands  attention :  It  is  claimed 
that  tbe  evidence  does  not  show  that  the 
service  was  performed  with  the  expectation 
of  receiving  payment  th»efor,  and  that  there 
Is  no  showing  that  it  was  the  intention  of 
the  deceased  that  the  plaintiff  should  be 
rewarded  for  his  labor.  We  doubt  very  much 
whether  the  familiar  rule  of  the  law  tli&t 
where  a  son  or  daughter  remains  under 
the  parental  roof,  and  works  and  labors  as 
one  of  tbe  fiimily,  after  arriving  at  the  age 
of  majority,  tbe  presumption  is  tlmt  the 
services  are  gratuitously  rendered,  applies  to 
the  fticts  disclosed  in  evidence.  In  the  ease 
at  bar  the  plaintiff  had  gone  out  into  tbe 
worid,  and  ceased  to  be  a  member  of  his 
father's  family.  He  returned  to  bis  aged 
parents  when  they  were  unable  to  care  for 
j  themselves.  He  rented  the  farm,  and,  as 
j  far  as  the  evidence  shows,  he  paid  ttM  rent 
to  his  father.  The  learned  Judge  who  tried 
!  the  case  made  a  special  finding  of  facts,  in 
!  which  he  found  that  nnder  the  evidence 
1  above  referred  to,  and  the  other  facts  In  tbe 
case,  the  services  were  rendered  with  tbe 
expectation  of  the  deceased  and  tbe  plaintiff 
!  that  the  plaintiff  should  receive  compensa- 
tion therefor.  We  need  not  set  out  the  evi- 
dence in  detail.  We  think  a  fair  consldera- 
Uon  thereof  authorizes  the  conclusion  reached 
Iqr  tbe  district  court  Affirmed. 


STATE  V.  BOONS. 
(Supreme  Court  of  Iowa.  Feb.  1«  1804.) 
Appeal  from  district  court,  Jobnaon  ooob* 
ty;  8.  H.  ITairall,  Judga 

The  Attwney  General,  for  the  State. 

PER  CURIAM.  AppeUant  pleaded  gullly 
to  an  indictment  charging  him  with  will- 
fully, maliciously,  and  feloniously  cutting, 
breaking,  and  Injuring  three  telegraph  wires 
owned  by  the  Western  Union  Telegraph 
Oompany,  and  In  the  possesslott,  iise.  and 
control  of  the  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company.  Judgment  was  en- 
tered that  he  be  confined  in  the  state  peni- 
tentiary at  Anamosa  at  hard  labor  tor  a 
I  t^m  of  18  months,  and  for  costs.  Defend- 
ant appealed,  and  the  case  Is  ffubmltted  on  a 
transcript  alone.  We  have  pxamlnod  tlw 
transcript  with  care,  and  fail  to  discover 
therefrom  any  errors  in  the  proceedings. 
The  judgment  of  the  district  court  is  there- 
fore affirmed. 
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8TATB  T.  SHERRT. 
Okprnne  Court  of  Iowa.  Feb.  1«  ISM.) 
Criminal  Law— Appiai<— ArriBMiKCB. 
Where  the  ertdenoe  folly  wamnu  a 
Tcrdlct  of  gniltj,  tbooib  eoDflfctiiis  and  dr- 
eamatantlal,  and  no  error  la  amannit  in  the 
reond,  the  lodginant  will  be  amnned. 

Appeal  from  district  court,  Unscathie  ooaii- 
tji  A.  Bxnnt,  Judg& 

ladlctment  Cor  adidterr.  IMal  by  jmy, 
and  a  verdict  of  gnlltr.  and  the  d^bodant 
appealed. 

The  cause  was  submitted  hy  the  attorney 
general  tor  tbe  state  on  a  tranacript  of  the 
record  and  erldence. 

PBR  CURIAM.  The  record  In  this  ease 
aeoma  to  be  oomplete,  indadlng  tbe  ladlct- 
ment; erldence^  and  charge  of  the  coorL 
While  the  erldence  la  conflicting  In  aome  par- 
ticulars, and  tbe  criminal  act  charged  la 
shown  only  by  drcamstantlal  evidence,  it 
la  of  a  character  to  fully  warrant  the  fliUUng 
of  the  jury.  The  chai^  of  the  court  was 
tair  to  the  defoidant,  and  we  dlacorer  no 
error  in  the  record.  Tbm  Judgment  la  af- 
Armed. 


PSIOB  T.  BALDAUF. 

CBnpreme  Court  of  Iowa.  Fab.  1.  1694.) 

Abatkhbnt— Tbamsfeb  or  Intekbst  —  Easbmbnt 
— Extb:4T  or  Right. 

1.  PendiDjT  an  action  to  prevent  Injary  to 
sialntifTs  land  and  Its  appurtenances,  he  agreed 
to  idl,  bat  retained  title  to  secure  the  price. 
Bdd,  that  he  cotild  prosecute  the  action  to 
final  determination,  under  Code,  {  25C1,  aince, 
though  there  was  a  change  of  interest,  tiiere 
was  not  a  traoafer  of  all  Intoest 

2.  Plaintiff  and  defendant  built  on  adjoin- 
ing lota,  and  agreed  that  plaintiff  ahoold  build 
a  party  wall  "two  storiea  high  for  80  feet,  and 
20  feet  more  one  story  hlgh,^'  and  that  defend- 
ant should  construct  a  stairway  in  the  build- 
ing on  his  lot,  "wltii  a  hall  on  the  second 
floor  running  to  rear  end  of  building,  with 
df>or  in  said  rear  end  of  hall,"  for  thdr  Joint 
use.  Plaintiff's  two-story  building  was  80  feet 
deep,  and  the  defendant's  was  100  feet  deep, 
with  a  hall  the  entire  distance.  In  addition  to 
front  stairs  named  in  the  agreement,  defendant 
also  built  back  stairs  connecting  with  the  rear 
doM',  and  these  were  used  joiutly  by  his  ten- 
ants and  those  of  plaintiff.  Bdd  that,  where 
defendant  subsequently  extended  his  building 
25  feet  to  tbe  rear  of  his  lot,  he  conid  not  be 
compiled  by  piatntlfl  to  extend  the  hall 
through  the  eztenalM,  with  rear  docw  and 
back  stairs  as  before,  but  that  the  conatnic- 
tion  of  a  door,  80  feet  from  tbe  front  of  de- 
fendanfR  building,  into  an  open  space  the 
width  of  tbe  hall,  and  tbe  opening  of  a  door 
through  tbe  party  wall  from  such  spocei  were 
sufficient 

Appeal  from  district  court,  Mahaaka  coun- 
ty; D.  Ryan,  Judge. 

Actlfm  in  equity  for  a  mandatory  Injunc- 
tion. There  waa  a  hearing  mi  tbe  merlta, 
and  a  decree,  fkom  which  plaintiff  appeals. 

John  F.  &  W.  R.  Lacey,  f<x-  appellant 
John  O.  Mal«rim  and  Bwvtn  ft  SeeverB,  for 
appellee^ 


ROBINSON,  J.  In  the  year  18T4,  Henry 
Price  and  Boyer  &  Barnes  owned  adjoining 
Iota  In  the  city  of  OskalfKiaa.  Ba<di  was 
120  feet  in  length  from  east  to  west;  that  of 
Price  was  20  feet  wide,  and  that  of  Boyw 
A  Barnes  was  28  feet  wide,  and  north  of 
that  of  Price.  Tbe  ownera  proposed  to  im- 
prove tbeir  respective  lota,  and.  with  that  In 
view,  entered  into  an  agreement,  la  writing, 
of  wbicb  the  following  is  a  copy: 

'TThls  agreement,  made  and  entered  Into  by 
and  between  Boyor  &  Barnes  of  the  first 
part  and  Henry  Price  of  the  seccnd  part 
wltnesseth:  That  party  vl  tbe  first  part 
agrees  to  construct  a  stairway  on  sontb  aide 
of  th^  lot  on  the  west  aide  of  tbe  public 
square,  in  the  city  of  Oskaloosa  and  county 
of  Mahaska,  Iowa,  at  least  flfty-two  Inches 
in  the  dear,  with  liall  on  second  floor  run- 
ning to  rear  end  of  the  building,  vrith  door  In 
said  rear  end  of  balL  Second  party,  for  the 
use  of  said  hall  and  stairway  Jointly  with 
party  of  first  part,  agrees  on  bis  port  to 
I  build  the  middle  wall  of  good  atone  founda- 
tion, and  thlrteen-lnch  brick  wall  tvro  stories 
high,  for  ^hty  feet  and  twenty  feet  more 
one  story  high,  said  wall  to  be  built  half  on 
each  party's  ground,  and  to  be  owned  Jointly 
by  said  parties;  and  party  of  second  pari 
further  agrees  to  pay  half  the  cost  of  tin  roof- 
ing over  the  said  ball,  and  to  put  good  Iron 
doors  on  each  opening  that  be  may  make 
in  said  partition  walL  It  Is  further  agreed 
that,  after  the  completion  oit  aald  stairway 
and  ball,  each  party  shall  pay  half  the  ex- 
pense of  keeping  said  stairway  and  hall  In 
repair, 

"Dated,  OdEoloosa,  Iowa.  April  14.  1874. 

"B<^er  &  Barnes. 
"Henry  Pitosi 

"O.  O.  Byram,  Recorder." 

A  building  vras  a«cted  m  each  lot,  and 
Price  coihplled  with  the  requirements  of  the 
agreonent  on  bis  part,  paying  all  the  cost  of 
tbe  party  wall  for  80  feet  In  length,  and  for 
one-half  of  an  additional  20  feet  Tbe  bulld- 
ings  erected  were  two  stories  In  height  and 
100  feet  In  length.  A  front  stairway  was 
constructed  by  Boyer  &  Barnes,  and  a  hall- 
way was  extended  from  it  westward  to  the 
end  of  their  bnllding.  In  the  vnUl  at  the  west 
end  of  tbe  ball  was  placed  a  door  with  a 
transom.  An  outside  stairway  was  con- 
structed from  tbe  door  westward  to  tbe  sur- 
foce  of  the  Boyer  &  Barnes  lot  At  tbe 
height  of  about  five  feet  from  the  ground, 
a  platform  was  built  In  tbe  atalrway,  from 
which  Price  made  a  abort  stairway  to  his 
lot.  The  second  stories  of  the  two  build- 
ings were  divided  Into  office  and  other  noma 
which  opoaed  Into  tbe  hall,  and  the  statr 
ways  were  designed  for  the  use  of  tbe  oc- 
cupants of  the  rooms,  espedally  to  enable 
them  to  reach  certain  outbuildings  which 
stood  on  tbe  west  ends  of  the  lots.  The  door 
was  used  to  reach  the  stairways,  snd  to 
furnish  ventilatlm  and  light.  Price  fulfilled 
the  requlmnents  of  the  agreement  on  his 
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part,  althoosh  he  ccHttrfbuted  nothing  to  ttw 
Mdn  ODtUde  italnray.  la  the  /ear  18S8  the 
defendant  purchased  the  Boyer  ft  Barnes  lot, 
awl  also  the  one  on  the  north  aide  of  It, 
and  took  powrwlon  of  the  yrmwrUf  In  the 
latter  part  of  the  year  1889.  He  then  com- 
menced to  make  octcndTe  dtangee,  addinc 
25  feet  to  the  Boyer  Jk  Barnes  bollding,  mak- 
taf  It  of  the  same  length  aa  the  one  norUi 
of  It,  took  out  the  partltli»  wall,  making 
the  balldlnga  Into  <me,  and  ranored  the  par^ 
ittlona  between  the  rooma,  conrertlng  eatdi 
Btary  Into  one  room.  At  a  point  in  the  haU 
80  feet  fnm  the  fnmt  end  of  the  building  he 
■daced  a  dow,  which  opuia  Into  hie  room, 
bat  !■  kept  dooedi  and  is  <Ht  no  Talne,  as  now 
aeed,  to  the  Price -bollding.  He  onmected 
the  two  stories  of  his  building  with  an  In- 
-ilde  stairway  placed  opposite  the  door,  and 
euistructed  a  chlmn^  at  the  south  wall,  a 
few  feet  tlrom  Its  weet  end.  whidi  projects 
about  two  feet  Into  tiw  space  which  the  boll 
would  occupy  If  eztnded.  The  changes 
whlcb  he  has  made  cost  about  $1(^00(^  and  he 
Is  now  occupying  his  romne  with  a  stock  of 
movbandloe  which  ta  worth  about  9lSO,00a 
Before  he  commenced  the  changes  he  en- 
deavored to  azrange  wltb  plidntUf  to  cut  ott 
the  hall  80  feet  from  the  front,  and  construct 
a  snffldent  skylight  to  furnish  -raitllattoD 
and  U^t  fw  the  hall,  but  failed.  He  com- 
BKuced  the  work  cm  his  buildings,  howeror, 
and  the  plaintiff  then  brous^t  this  action  to 
restrain  the  defendant  from  dosing  die  door- 
way In  ttie  rear  of  the  ball,  from  cat- 
ting off  any  part  of  the  hall,  and  from  la- 
thering with  the  light  and  VentllatlMi.  The 
defendant  answered  the  petition  filed,  and 
an  appUcatkm  for  a  tempwary  injunction, 
rappwted  by  affldarltB.  was  made  by  the 
plaintiff,  and  orarnled  the  dtotrlct  court 
From  that  order  the  plaintiff  luipealed  to  this 
court,  and  the  ordor  was  revaned.  See  Price 
r.  Baldaof,  82  Iowa.  670.  46  N.  W.  8S3,  and 
47  N.  W.  1079.  When  the  action  was  com- 
menced, dtfendant  had  made  the  ^caTatlon 
for  the  extension  of  the  Boyer  A  Barnes 
bollding,  had  taken  out  tiie  rear  wall  of  that 
bnlldlng,  had  constructed  a  portion  of  the  ad- 
dition, and  had  commenced  the  flues  for  a 
heating  apparatus,  but  the  largw  part  of 
the  changes  were  made  after  the  former  ap- 
peal  was  taken.  After  that  was  determined, 
and  the  cause  was  remanded  for  further  pro- 
ceedings, the  plaintiff,  by  amendments  to  his 
petition,  alleged  that,  after  the  action  was 
bronght.  the  defendant  removed  the  stairway 
and  door,  and  closed  the  hall,  and  asked  that 
tbe  defendant  be  required  to  open  the  hall 
to  the  end  of  the  bnlldlng  as  extended,  and 
remove  obstmctlonB  therefrom,  to  place  a 
stairway  at  the  west  end  of  the  hall,  and  to 
make  a  suitable  opening  in  the  west  wall  tor 
Hght  and  air,  and  that  a  door  and  transom 
be  placed  at  the  west  entrance  of  the  hall- 
way. Upon  final  hearing,  tbe  district  court 
OMiftrmed  the  right  of  plaintiff  to  a  front 
aiairway  and  hall  extttidlng  to  a  p<dnt  80 


feet  from  the  treat  of  the  bonding,  and  re- 
quired the  defendant  to  constmct  a  door  with 
a  transom  at  that  poUit,  wUch  the  idalnttff 
should  have  a  right  to  nee  for  entrance  Into 
a  space  of  52  Inches  b^tmd  the  dow,  and 
required  the  defendant  further  to  vpea  a 
door  from  that  space  through  the  party  walL 
The  plaintiff  waa  required  to  place  good  Iron 
doors  In  the  opoilngs  through  that  wan. 

The  appdlee  has  filed  a  motlim  asking 
that  the  appeal  be  dismissed  on  the  ground 
that;  since  It  was  taken,  the  idaintlff  haa 
sold  his  bnlldlng  and  interest  In  the  ball  to 
the  Oskaloosa  Savings  Bank.  The  bank  has 
appeared  In  this  court,  and  asked  lliat  the 
appeal  be  prosecuted  to  a  final  decree.  It 
la  shown  Uut  plaintiff  has  agreed  to  adl  the 
property  described  to  tiie  bank,  but  It  haa 
not  been  omv^ed;  910^000  of  the  purohaae 
price  remain  unpaid,  and  the  title  la  retained 
by  the  plaintiff  as  secnrlty  for  the  amount 
due  him.  }t  Is  to  his  Interest  to  preserve 
the  property  from  loss,  and  to  protect  the 
appurtenances  belonging  to  It  He  may  do 
that  by  prosecuting  to  a  cmicluslon  Qie  ac- 
tion he  commenced  for  that  purpose  when 
he  waa  the  nnqnallfied  ownn  of  the  prop- 
er^. Section  8212  of  the  Code,  relied  i^on 
by  the  appellee,  doea  not  apply  to  this  case, 
for  the  reasons  stated.  Section  2561  of  the 
Oode  provides  that  **no  action  shall  abate  Iqr 
the  transfer  of  any  Interest  tiierdn  during 
Its  pendency."*^  There  baa  been  a  change  of 
Interest  In  this  case  shice  It  was  commenced, 
but  not  a  transfer  ct  all  Interest^  Xhiough 
Is  retained  to  sqwfwt  tte  action  to  a  final 
tominatlmL  The  motion  to  dismiss  is  over- 
ruled. , 

2.  The  appellant  contend  that  tiw  decree 
rendered  by  the  district  coort  Is  not  In  har- 
mony with  tbe  <v>lnlon  of  this  court  an- 
nounced on  the  tormet  appeaL  That  was 
rendered  on  the  facts  aa  then  shown  to  us, 
but  the  right  to  a  permanent  Injunction  on 
a  final  hiring  was  not  adjudicated.  We 
are  now  required  to  determine  the  rights  of 
plalotiff  on  the  facts  as  shown  by  the  evi- 
dence submitted  on  that  hearing.  When  de- 
fendant purchased  the  Boyer  &  Barnes  prop- 
erty, the  plaintiff  was  in  possession  of  all  the 
rights  conferred  upon  him  by  the  agreem^t 
In  controversy,  and  defendant  acquired  his 
titie  with  constructive,  If  not  actual,  notice 
of  them,  ,aod  subject  to  them.  The  Improve- 
ments he  has  made  are  extensive,  and  de- 
signed to  systematize  and  facilitate  the 
transaction  of  a  large  bu^ess;  but  they 
were  made  with  knowledge  of  the  fact  that 
plaintiff  was  seeking,  by  legal  means,  to  pro- 
tect his  Interests  In  the  ball  and  Its  appur- 
tenances. It  was  said  on  the  former  ap- 
peal that  the  contract  in  suit  gave  to  the 
plaintiff  the  right  of  passing  Into  and  out  of 
the  hall  through  a  door  In  tbe  rear  end,  and 
that  to  plaoe  a  door  80  feet  from  the  frcHit 
end  would  not  comply  with  the  terms  of  the 
contract  It  does  not  appear  to  as  that  the 
obtaining  of  light  tor  the  hall  was  considered 
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of  mucb  Importance  hy  tbe.  parties  to  tbe- 
iii^recment  Llglit  is  not  mentioned  in  It 
TUe  lu-imary  use  of  a  door  is  not  to  furnish 
liglit,  and  the  agreement  did  not  provide  tar 
a.  transom  or  glass  in  the  door,  but  it  could 
have  been  completed  without  either.  The 
door  placed  in  the  hall  contained  no  glass. 
That  In  the  transom  was  about  two  by  three 
feet  in  size.  The  doors  opening  from  the 
liall  to  the  rooms  of  plaintiCT  were  two  in 
number,  the  most  westerly  one  being  within 
60  feet  of  the  front  end  of  the  biilldlng.  A 
transom  60  feet  west  ot  that  at  the  end  of  a 
hall  52  inches  in  width  would  afford  but  lit- 
tle light  at  the  doors  of  plaintlfT.  The  agree- 
ment did  not.  In  terms,  require  Boyer  & 
Barnes  to  furnish  a  back  stairway,  and  the 
one  they  built  was  chiefly  for  their  own  use, 
although  Price  was  permitted  to  use  it  in 
connection  with  a  shorter  stairway  of  his 
own.  But  we  find  nothing  In  the  agree- 
ment, nor  in  the  construction  indicated  by 
the  aots  of  the  parties  to  it,  which  required 
Boyer  &  Barnes  to  furnish  a  stairway  at  the 
west  eud  of  the  Itall  for  the  use  of  Price. 
It  was  his  right  to  have  a  doorway  at 
that  end  of  the  hall,  and  a  stairway  to  use 
in  connection  with  it  Boyer  &  Barnes  ex- 
tended the  hall  20  feet  further  than  they  had 
intended  to  do,  and  constructed  an  outside 
stairway  which  led  from  it,  and  Price  was 
permitted  to  use  both  the  extension  and 
stairway.  No  other  outlet  at  that  end  of  the 
hall  was  furnished  blm,  and  he  was  entitled 
to  use  the  only  one  made.  But  the  defend- 
ant bad  a  right  to  extend  his  building  to  the 
alley  In  the  rear,  although  he  oould  not  have 
constructed  a  stairway  in  the  alley  without 
authority  therefor  from  the  city.  We  do  not 
think  It  con  be  sold,  from  the  showing  now 
made,  ttiat  the  contract  gave  to  Price  the 
absolute  right  to  have  the  hall  extended  to 
the  west  end  of  the  building,  wherever  it 
should  be  placed,  to  have  a  doorway  in  the 
end  of  the  tiall,  and  to  have  a  •  stairway 
therefrom  to  the  ground.  The  contract  was 
designed  to  afford  lilm  a  direct  way  from  the 
western  part  of  the  hull  to  the  rear  end  of 
his  lot  The  second  story  of  his  building, 
as  we  now  understand  the  record.  Is  but  SO 
feet  in  length.  If  the  decree  of  the  district 
court  Is  carried  into  effect,  it  will  give  to 
plaintiff  a  passageway  from  the  hall  onto  his 
own  premises,  and  will  enable  him  to  pro- 
vide means  for  reaching  the .  ground,  if  he 
desires  them.  The  openings  to  be  made  will 
furnish  the  ventilation  which  he  asks.  The 
changes  which  he  demands-  would  cost  the 
defendant  about  $400,  besides  interfering 
seriously  with  the  arrangements  he  has  made 
for  cairying  on  his  business.  There  Is  ooth* 
log  iq  the  situation  of  plaintiff  to  justify 
placing  such  a  burden  upon  the  defendant 
The  decree  of  the  district  court  gives  to  the 
plaintiff  subutontlaUy  all  he  is  entitled  to  de- 
mand \Luder  the  agreement,  and  effects  jus- 
tice between  tbe  parties.  It  Is  therefore  af- 
flamed. 


INTERNATIONAL  TRUST  00.   v.  KBO- 
KU£    ELBGTRIC  STREET-RAILWAY 
ft  POWER  CO.  et  bL.  (TOWNSEND  et  aL. 
Interveners.) 
(Supreme  Conrt  of  Iowa.  Jan.  30.  18»4.) 

Superior  Court — Jdbisdiotion  —  Sjxb  of  L&nb 

1.  McClain's  Ann.  Code,  {  7S2,  which  pto- 
vides  that  judgments  of  the  superior  oonrt 
may  be  made  lieus  on  real  estate  by  filinr  trai^ 
scripts  In  the  district  court  and  whfcn  pro- 
hibits a  sale  of  real  estate  on  process  issued  oat 
of  the  superior  coort,  does  not  deprive  tbat 
court  of  jurisdiction  to  direct  a  sale  of  property 
on  a  judgment  rendered  by  it  foreclosing  a 
mortgi«e  or  lien,  but  the  process  for  the  mlm 
most  issue  oat  of  the  district  conrt  on  a  taw- 
script  filed  therein. 

2.  A  sale  of  land  on  mortgage  foredosare, 
made  by  consent  of  all  parties  under  an  order 
of  the  superior  court  is  lading  on  them,  and 
fiKsr  cannot  question  the  valiSty  of  the  sale 
because  not  made  nnder  process  ot  the  dis- 
trict court,  as  required  by  McClain's  Ana. 
Code  S  782. 

3.  A  foreclosure  sale  of  land  made  on  agree- 
ment of  all  parties  will  not  be  set  ai^de  oa  nse- 
-tlon  of  one  of  them  on  the  ground  that  the 

Ferson  with  whom  he  was  acting  was  detected 
rom  biddlDg  by  reason  of  an  erroneous  belief 
that  the  sRle  was  invalid  because  made  under  mm 
order  of  the  saiicrior  court. 

Appeal  from  superior  court  of  city  ot  Keo- 
kuk; Hem*y  Bank,  Judge, 

This  appeal  is  by  int^^eners  James  H. 
Anderson  and  the  IjOwIs  &  Fowler  MaanCac- 
turing  Company  from  an  order  appcoTias  a 
sale  of  the  defendant's  property.  Tbe  pc^ 
ceedlngs  appear  in  the  opinion. 

James  H.  Anderson  and  John  W.  Oahlfl, 
for  appellants.  W.  J.  Roberts,  ftir  Appel- 
lees Townsend  &  Son.    James  O.  Davte,  for 

iippeliee  Intematloonl  Trust  Co. 

QIVES,  J.  1.  The  principal  qtiestlon  pre- 
sented on  this  appeal  is  as  to  the  jortadie- 
tlon  of  the  superior  court  The  followlni;  la 
a  sufQclent  statement  of  the  pcoceediBgs  for 
the  purposes  of  that  question:  On  Decem- 
ber 5,  1881.  tbe  plaintiff,  as  trustee,  cen- 
menced  this  action  to  foreclose  a  mortgage 
executed  to  it  as  trustee  by  the  defendaot 
on  all  its  prop^^  as  an  entirety,  inclndiiiir 
c^tnln  real  estate  in  the  city  of  Keokuk,  ba 
secure  to  the  holders  thereof  200  bonds  of 
$500  each.  December  24. 18&1,  appellant  Aa- 
derson  intervened,  claiming  to  liold  and  om 
26  of  said  bonds,  namely,  Nos.  34  to  00,  la- 
elusive,  and  Joining  with  the  plaintiff  in  the 
prayer  for  Judgment.  Eleven  other  boaA- 
holders  and  creditors  also  Into^ened,  aad 
on  February  18,  1882,  all  parties  to  the  ac- 
tion appearing,  an  entry  was  made  of  reo- 
ord,  fn  substance  as  follows:  The  court 
fotmd  tbat  the  mortgaged  property  "is  at 
present  in  such  a  condition  tliat  its  proper 
preservatioQ  reqolree  large  amounts  to  be  ex- 
pended in  tbe  betterment  and  Improvement 
of  said  property;  that  said  property  in  lis 
present  condition  Is  of  a  perishable  nature 
aad  the  Interest  of  all  parties  conconed  la 
same  requires  a  speedy  sale  ot  said  pn^MTty 
to  be  nwd«k"   The  eotty  uoDtlwMs:   "It  Is- 
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tbevefm  ord«rea<  oonBld«red»  aad' adjndgvd- 
lt7  the  court,  all  p&rtiea  to  tbla- controreny 
exprewly  asreelnv  heretov  and  fortfaer  agree- 
iof  tbat  this  court  his  oomplet*  jariadlcttoa, 
that  the  sale  bereUufter  provided  ahall  be 
without  light  ot  redemption,  and  shall  con- 
vey all  of  tbe  Interests  of  all  of  the  par- 
ties, both  con^lalnaiits,  defendants,  and  In- 
tfrrensrs,  to  tbls  oontroT«r^,  in  fee  simple 
to  the  purchaser  at  such  sal&"  Following 
tkls.  John  Kinne7  is  appointed  ooiiunls* 
■lODer,  to  adrertiae,  seU,  and  ccmrcT  the 
oortgaced  property  "as  a  whole,"  in  tbe 
laanner  and  upon  the  tenoa  and  coodltlons 
prescribed.  It  was  provided  that  apprais- 
ers be  appointed,  and  tbe  property  ap- 
praised, and  tbat  It  idiould  not  be  sold  for  less 
than  two-thirds  of  the  appralsemmt  wlthoiU 
the  further  ordw  of  the  court  It  was  also 
provided  that  If  the  pnrehaser  ms  one 
claiming  to  own  bonds  he  should  tfve-  se- 
curity tcK  the  payment  of  the  amount  oom- 
Inc  on  such  bonds  from  tbe  sale  in  the  event 
be  waa  found  not  to  be  the  owner  thereof. 
Appraisers  were  appointed,  and  the  property 
appraised  aa  an  entirety  at  |81,000l  The 
case  waa  continued  ttx  turthw  hearing  as 
to  priori  tl^  and  the  dlsposUtoa  of  unpaid 
subscriptions  to  the  capital  atodc  of  defend- 
ant company.  On  March  7,  IS&S,  the  Lewis 
&  Fowler  Manufacturing  Company  inter- 
vened, chiimlng  to  own  bend  No.  SI,  and 
asking  that  It  be  allowed.  On  April  9,  1882, 
Judgment  waa  rendered  on  the  bonds  Nos. 
31  to  60,  Includve,  held  by  appellant  Ander* 
son.  and  No.  31,  held  by  the  Lewis  &  Fowler 
Manufacturing  Company,  against  defendant, 
and  that  th^  share  pro  rata  with  Edl  valid  ! 
bonds  secured  by  tbe  mwtgage.  S.  P. 
Townsend  &  Son  intervened,  eiaiming  to 
bold  and  own  121  of  said  bonds,  tbe  num- 
bers of  which  are  glvrai,  and  asked  to  ahare 
la  the  distribution.  They  also  naked  that 
the  sale  be  postponed  30  days,  to  enable 
them  to  negotiate  with  the  holders  of  the 
other  bonds  for  tbe  purchase  thereof,  or 
tbe  formation  of  a  new  organization  for  the  j 
purchase  and  operation  of  the  defendant's 
railway.  The  sale  was  postponed  until 
April  21,  iS&Z.  On  AprU  19tb  appeUanta 
answered  the  petition  of  S.  P.  Townaend  & 
Son.  Joining  issue  as  to  their  ownership  of 
aaid  124  bonds.  April  23,  1892.  Mr.  Kin* 
ney,  commlasloner.  reported  that  In  acotuKl- 
ance  with  tbe  decree,  and  in  pursuance  of 
notice  duly  given,  be  offered  the  propnty 
and  fknndiises  of  defendant  fw  sale  on 
April  21,  1882,  and  sold  the  same  to  S.  P. 
Townsend  &  Son  for  $21,000,  that  being 
the  highest  and  beat  bid,  and  more  than 
two-tblrda  ot  the  appraiaed  value;  and  that 
Townsend  A  Son  bad  depoaLted  wltti  blm 
95.000,  aa  required  by  the  decree.  With 
his  report  the  comnUasloner  preaented  a  deed 
for  approval,  and  asked  an  order  as  to  the 
terms  up<m  which  It  abould  be  delivered. 
On  the  same  day  tbe  affidavit  of  appellant 
Andorson  was  flled  In  opposition  to  the  con- 


OrmatMo  of  said  report  and  aal&  Tbe  sub- 
stance of  tbe  aflUavtt  Is  that  on  tlte  20tlk. 
of  April,  ISflffi.  affiant  said  to  S.  P.  Tom-. 
send  tbat  he  was  willing  to  sell  bis  Interest 
at  a  ftlr  price,  or  to  go  in  with  other  bond-- 
holders  and  pordiase  the  property,  and  par 
his  proportionate  share  to  fix  On  road  up^ 
That  Townsotd  said  to  would  rather  selk 
at  35  oentB  on  the  doilu',  bnt  did  not  care  t»  - 
make  arrangements  with  other  bondbolder». 
to  Ud  In  the  property.  Tbat  one  WWnse,. 
wbo  bold  12,000  of  bonds,  authorized  afOant 
to  bid  in  tbe  road  for  himself  and  such  por^ 
Bettsaamlghtw8nttogoinat925,00a  Ttak 
affiant  tele«;rapbed  one  Suber  to  come  and 
attend  the  sale,  and  that  Suber  had  ready 
money,  wbdkdi  be  could  uae  to  buy  In  th»- 
propwty.  That  they  attended  the  sale,  and 
that  when  Mr.  Kinney  offered  the  property 
"notice  waa  given  by  B.  A.  Dolan,  In  the 
hearing  of  every  one,  that  the  sapator  court 
had  no  power  to  Issue  any  executions  for 
the  sale  of  reiU  estate,  and  that  It  was  Ua' 
purpose  to  at  once  levy  on  the  power  house- 
and  real  estate"  for  a  Judgmwt  he  had, 
"and  that  Sulw  then  declined  to  bid,  anA^ 
that  affiant  waa  not  prepared  to  do  ao  with- 
out hia  asalstanee."  It  was  admitted  tbat  a 
few  days  aftw  the  postponement  of  the- 
sale  the  attorney  of  Townaend  &  Sim.  of- 
fered, for  them,  to  pay  Anderson  32  centa  on 
the  dollar  toe  bla  bonda.  Also  that  ths  at^ 
torney  of  Townsend  &  Son  made  another 
oSer  of  32  cents  to  Anderson,  wUdi  he  de^ 
cUned,  and  that  an  offer  aubmltted  by  blnk 
was  never  replied  ta  On  the  same  day- 
April  23,  1892-^6  court  approved  tbe  sale 
I  and  deed,  and  made  spedflc  ordors  as  to  the 
IMiyment  of  the  purchase  money,  the  secmv 
lug  of  the  amount  retained  on  account  of 
the  bonda  claimed  by  the  putcbaaera,  and 
ordered  the  delivoy  of  the  deed  on  convll- 
-  ance  with  said  orders;  "to  all  <^  which  order 
the  said  James  H.  Anderson  and  Lewis  & 
Fowler  Manufacturing  Company  at  the  time 
excepted."  A  further  decree  was  entered 
August  6.  1892,  determining  the  rights  of 
the  diffwent  bondholders,  and  ordering  a  dls> 
tribution  of  the  proceeds  arising  from  the 
sale. 

2.  In  considering  the  Question  of  Jurisdic- 
tion we  will  refer  to  the  act  providing  foi 
superior  courts  as  found  In  McClaln'a  An- 
notated Cede.  Section  768  confers  Jurisdic- 
tion on  aiQ)erlor  courts  'in  all  dvU  matters 
cfmcurrent  with  the  district  court  as  now 
and  aa  may  hereafter  be  provided  by  law, 
except  In  probate  matters  and  actions  for  di- 
vorce, oUmony  and  separate  maintenance.'* 
Section  772  Is  ss  follows:  "The  superior  court 
Bhall  be  a  court  of  record,  and  all  statutes  In 
force  respecting  venue  and  commencement 
of  actions,  the  Jiuisdlctlon,  process,  and  prac- 
tice of  the  district  court,  the  pleadings  and 
mode  of  trial  of  action  at  law  or  In  equity, 
aiul  tbe  enforcement  of  Its  Judgments  by 
execution  or  otherwise,  and  the  allowanca 
and  taxing  of  costs,  and  the  making  of  rulaa. 
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for  practice  or  otherwise,  ahaU  be  deemed 
applicable  to  the  snperior  court,  except 
wlierelu  like  same  may  be  IncoiulBtent  with 
the  proTlBlone  of  this  act  The  records  and 
ipapera  properiy  filed  In  a  cause  In  the  dis- 
trict court  am  equally  evidence  in  said  su- 
perior court"  If  nothing  fnrtber  appeared, 
tbe  Jorisdlctlon  of  snpwlor  courts  to  rater 
and  enforce  Judgments  In  dvll  matters,  both 
lav  and  equity,  except  as  named,  would  not 
be  qaestioned.  Appellants  do  not  claim  that 
the  superior  court  did  not  have  Jurisdiction 
ever  the  persons  and  subject-matter  of  this 
action.  Its  Jurisdiction  to  try  the  cas^  as 
twtween  an  parties,  and  to  witer  Judgments, 
and  to  decree  a  foredosnre  of  the  mortgage, 
4s  not  questionod,  but  the  contmtion  Is  that 
it  did  not  have  Juri8dlctl<ni  to  order  or  ap- 
prove the  sale  of  the  mortgaged  property. 
Section  782  is  as  f(rilow8:  "Judgments  in  said 
«ourt  may  be  made  liens  npon  real  estate 
In  the  county  In  which  the  dty  ts  situated, 
by  filing  transcripts  of  the  same  In  the 
circuit  court,  as  provided  in  sections  three 
thousand  Ave  hnndred  and  sizty-seren  and 
three  thousand  fire  hundred  and  sixty-eight 
eif  the  Code,  relating  to  Judgments  of  Jus- 
ticee  of  the  peace  and  with  equal  effect, 
and  from  the  time  of  such  filing  It  shall  be 
treated  in  all  respects  as  to  Its  effect  and 
mode  of  enforcement  as  a  Judgment  ren- 
dered In  the  district  court  as  of  that  date, 
and  no  execution  can  thereafter  be  issued 
from  the  said  superior  court  on  such  Judg- 
ment, and  no  real  property  sball  be  lev- 
<ed  on,  or  sold  on  process  issued  out  of  the 
'Court  created  under  the  proTlsIons  of  this 
act;  and  Judgments  of  said  superior  court 
may  be  made  llena  upon  real  estate  In  other 
■counties  In  the'  same  manner  Its  Judgments 
In  the  district  courts."  Section  4089  makes 
Judgments  In  the  supreme  and  district  court 
liens  upon  real  estate;  hence,  if  It  were  not 
for  section  782,  It  might  be  said  that  under 
the  Jurisdiction  conferred  by  sections  769 
«nd  772  Judgments  of  superior  courts  are  also 
liens  on  real  estate^  It  is  clear,  however, 
that  they  are  not  liens  upon  real  estate,  un- 
less made  so  as  provided  in  said  section  782; 
And  that  real  estate  cannot  be  levied  on  or 
sold  on  process  Issued  out  of  the  superior 
court  when  transcript  of  Its  Judgment  has 
'been  filed  In  the  district  court  The  pro- 
vision of  section  782  that  "no  real  property 
shall  be  levied  on  or  sold  on  process  Issued 
out  of  the  court  created  under  the  provisions 
•of  this  act,"  limits  levies  and  sales  under 
Iffocess  of  that  court  to  personal  property. 
The  evident  purpose  of  the  statute  is  to  pre- 
serve the  evidence  of  Judgment  llena  on  real 
estate,  and  of  titles  based  upon  sales  there- 
under In  the  district  court.  The  provision 
in  said  section  7G9  tn  regard  to  attachments 
from  superior  courts,  that  "where  real  prop- 
erty is  levied  on  by  writs  of  attachment  the 
■offlcef  levying  the  writ  shall  make  entry 
thereof  in  the  encumbrance  book  in  the  office 
■of  the  fdwfc  of  the  district  court  In  like  man- 


MF  and  wlfli  like  effect  aa  of  levlea  made  in 
the  district  court,"  emphaaliea  the  view  ve 
have  exfweased.  Onr  oonelnaiims  are  lliat  In 
all  dvU  matters  other  than  these  excepted 
in  secttoo  TAB  rapuior  conrta  bave  Jnriadle- 
tlon  concurrent  with  the  district  court  to  try 
and  deto'mlne  the  lasnes,  whether  at  law  or 
in  equity,  and  to  render  Judgments  tta«efai 
as  fully  as  the  district  court  mUbt  do;  that 
when  an  existing  lien  on  real  estate  is  estate 
llshed  and  foreclosed  the  court  may  direct 
the  pnjferty  to  be  sold  to  satisfy  llie  Judg- 
ment; and  that  In  all  caaes  process  tor  the 
■ale  of  real  estate  to  satlsi^  Jndgments  of  a 
superior  court  must  issue  out  of  the  district 
court  upon  transcripts  filed  therein. 

&  It  ^fVa  be  seen  fMm  the  atatemmt  itf  tiie 
case  that  the  entire  proceedings  fbllowlng  the 
filing  of  the  petition  up  to  and  inctading  the 
sale  were  in  pursuance  of  the  agreement  of 
an  the  parties,  and  that  the  sale  was  made 
In  aU  respects  in  exact  acow^noe  with  the 
manner  and  twma  agreed  upon;  that  no 
Judgment  had  been  entered  inlor  to  the  a- 
try  of  the  agreement  to  sell,  in  the  ferm  of 
a  decree,  and  that  no  Judgment  was  entered 
except  that  in  favor  of  appdlants,  and  no 
decree  of  fotedosure,  before  the  sale  in  ques- 
tion was  madfc  It  does  not  appear  that  any 
^ocess  was  Issued  out  of  the  superiw  court 
for  the  sale  of  tiiis  proper^,  but  that  the 
commiaaion«  ^vceeded  to  advertise  and  aeO 
it  In  the  manner  and  upon  the  terms  agreed 
npon  as  expressed  In  the  so-called  "decree." 
In  the  proceedings  to  sell  neither  the  Juris- 
diction HOT  Judgment  of  the  court  was  in- 
voked. It  was  not  called  upon  to  determine 
anything.  Bverythlng  that  was  done  was  by 
agreement  of  the  parties,  and  not  by  any 
exercise  of  power  on  the  part  of  the  court 
The  court  having  Jurisdiction  of  the  case, 
and  the  parties,  agreeing  npon  a  sale  of  the 
property  because  of  Its  condltimi,  appeared 
before  the  court  and  by  common  consent 
had  their  agreemmt  entered  npon  the  record 
of  the  case.  The  proceeding  Is  unusual,  in 
that  the  agreement  of  the  parties  is  thus  evi- 
denced; yet  the  sale  was  not  by  virtue  of  any 
power  exercised  by  the  court,  nor  npon  pro- 
cess issued  by  it  but  exclusively  by  authority 
of  the  agreement  of  all  the  parties.  Appel- 
lants cite  cases  wherein  this  court  haa  held 
that  when  a  court  hoe  no  Jurisdiction  of  the 
subject-matter  Jurisdiction  thereof  cannot  be 
conferred  by  consent  and  argue  that  consent 
could  not  give  Jurisdiction  to  order  the  sale, 
and  consequently  not  to  approve  it  In  our 
view  of  the  case  the  principle  stated  does  not 
apply,  as  the  sale  was  not  by  order  of  the 
court  but  by  consent  of  the  parties.  All  par- 
ties in  intwest  having  agreed  to  a  sale  as 
made,  they  should  be  bound  thweby,  unless 
for  good  reasons.  Appellants  show  no  re:)- 
sons  for  setting  aside  this  sale  othw  than 
those  stated  in  the  nflldnvit  of  appellant  An- 
derson, and  these  we  do  not  think  are  suffi- 
cient That  Mr.  Anderson  and  Townsend 
ft  Stm  fitlled  to  agree  upon  a  iwlce  (or  Uielf 
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4x)iid8.  or  a  combination  for  bidding  In  the  I 
property,  1b  no  reason  why  the  other  parties 
-flhould  be  denied  the  benefit  of  the  aale.  Mr. 
Anderson  knew  that  the  property  was  being 
■sold  In  pursuance  of  the  agreement  of  all  the 
bondholders,  and  not  on  process  from  the 
-superior  court;  that  the  mortgage  securing 
the  1100,000  In  bonds  was  prior  to  any  Jadg- 
4nents  Mr.  Dolan  had;  and  that  the  property 
was  appraised  at  |31,000,  and  wonld  not  sell 
"for  the  amount  of  the  bonds.  Knowing  these 
facts,  tliere  wns  nothing  In  the  notice  of  Do- 
rian that  shonid  have  deterred  him  or  Mr. 
8uber.  with  whom  he  was  acting,  from  bid- 
ding. That  Suber  withdrew  from  his  ar- 
«nngement  with  Anderson  for  an  Insufficient 
reason  does  not  wamint  us  In  saying  that 
-this  sale,  made  as  it  was,  should  be  set  aside, 
and  the  agreement  under  which  It  was  made 
•ignored.  Appellants,  being  parties  to  the 
agreement  under  which  the  sale  was  made, 
■should  not  now  be  heard  to  question  the  sale 
for  any  reason  shown  in  the  record.  Af- 
•flrmed. 


IRELAND  T.  HUNNKL,  Treasurer. 
<Sn)^reme  Court  of  Iowa.  Jan.  80,  1S94.) 
Towx  TKiAaoBBit — Fathbnt  of  Obrbrs. 

1.  A  town  treasurer  Is  a  ministerial  offi- 
■cer,  and  cannot  refuse  payment  of  en  order  al< 
4owed  by  the  town  council,  and  signed  by  the 
recorder,  on  the  ground  that  the  coundf  had 
no  riffht  to  incur  the  debt,  and  that  it  wrmgly 
-issaed  the  order. 

2.  When  a  nonnegotiable  town  order  has 
'been  mislaid,  and  cannot  be  produced  at  the 
trial,  bnt  has  been  fully  identified  in  the  rec- 
wd,  a  judgment  ordwing  Its  payment  Is  soffl- 
dent  authority  for  the  treasurer  so  to  do. 

Appeal  from  district  court,  W&peQo  conn- 
Charles  D.  Leggett,  Jodge.- 

Actlon  of  mnadomus  to  compel  the  defend- 
ant, as  treasurer  df  the  Incorporated  town' of 
Bldon.  to  pay  a  certain  order.  Judgment 
-was  ratered  In  favor  of  the  plaintiff.  De- 
(fendant  aiq»eala. 

W.  H.  O.  Jaqoes.  tor  appellant  Work  ft 
Hlake,  for  appellee; 

QIVBN,  J.    The  evidence  shows  that  the 

'town  council  ordered  a  sidewalk  to  be  con- 
structed "from  the  north  side  of  Elm  street, 

-nloDg  and  upon  the  sidewalk  ground,  to  the 
south  side  of  Walnut  street;"  that  on  Jan- 
uary 4.  1^  the  bill  of  William  Ireland  was 

:allowed  by  the  town  council,  and  an  order 
drawn  on  the  treasm'iT  of  the  town  of  Eldon 
In  favor  of  Wllllum  Ireland  for  $125,  signed 

*by  the  recorder.  The  treasurer  refused  to 
pay  said  order  for  the  following  reasons,  as 

-stated  In  his  answer:  That  the  town  did 
not,  and  bad  not  the  right  to,  contract  or 

.pay  for  said  sidewalk,  for  the  reason  that  It 
was  along  the  side  of  a  county  bridge  In  said 
town;  that  the  treasurer  has  nev^  been  le- 

jgoUy  directed  to  pay  said  order;  that  one 
Huatou  Is  the  owner  thereof,  and  that,  in  a 

•former  iwoceeding  to'  ccimpel  the  mayor  to 


sign  said  order,  an  ordtf  of  mandninw  was 
refused.  The  records  of  the  ^wceedlngs  at 
the  town  council  are  not  as  ex[dlctt  as  th^ 
should  be,  but  it  fairly  appears  thoefrom 
that  the  sidewalk  ordo^d  was  tiiat  con- 
structed by  the  plaintiff;  that  the  biU  al- 
lowed was  for  that  advice,  and  the  order 
drawn  in  his  fiivor  was  for  and  on  aceoimt 
of  the  amount  allowed.  The  statute  does  not 
prescribe  the  duties  ot  town  treasurers,  but 
confers  power  to  do  so  upon  the  cotmcU  of 
incorporated  towns.  Oode,  |  614.  At  the 
time  the  order  In  question  was  tesued,  the 
town  of  Eldon  bad  no  ordinance  providing 
by  whom  orders  on  the  treasurer  should  be 
signed,  or  upon  whose  ordor  the  treasurer 
should  make  payments.  It  was  for  this  rea- 
son that  an  order  of  mandamus  was  reused 
to  compel  the  mayor  to  sign  this  wder  in  fa- 
▼w  of  plidntiff.  The  recorder  was  the  min- 
isterial (Acw  of  the  council,  and,  in  the  ab- 
sence of  provtBlona  to  the  contrary,  was  the 
proper  officer  to  rign  ordos  anthoriaed  by 
the  oounril  to  be  drawn  on  the  treasnrw. 
The  tr«i8urer  was  also  a  ministerial  office 
of  the  cwpwatlon,  and.  In  the  absence  of 
statute  or  ordinance  defining  Ids  duties,  was 
chargeable  with  those  dtttles  ostiaUy  pertain- 
ing to  his  office.  The  town  coundl  had  an- 
thority  to  allow  bills,  and  order  tlidr  pay- 
ment by  tlie  treaanrar,  Ihe  recelvlnc  and  dls- 
biu^hig  officer  of  the  corpcwattoii.  The  re- 
corder, as  clerk  of  the  corporation  and  coun- 
cil, was  the  proper  <rfBcer  to  attest  tiie  or- 
d«T  of  the  council  1^  hia  official  signature. 
The  record  disdoses.  as  the  real  reason  why 
appelant  refused  to  pay  this  order,  that  the 
walk  waa  buflt  alongside  of  a  county  bridge. 
Whether  the  town  council  decided  rightly  on 
^aintiirB  bill  was  not  tor  the  treasnror  to  de- 
ternrine.  High,  Sxtr.  Rem.  i  800,  and  cases 
dted.  Under  the  Cacti,  the  law  enjoined  on 
appellant,  aa  a'  duty  resulting  from  his  office, 
the  payment  of  said  order.  He  has  refused 
to  perform  this  duty,  and  mandamus  Is  the 
pr(^>er  remedy.  It  appears  that,  at  the  time 
of  the  trial,  tbe  order  in  question  had  been 
mislaid,  and  could  not  then  be  produced. 
The  court  ordered  the  payment  of  the 
amonnt  ot  tiie  ordn*  by  the  treasurer,  and 
that  nhese  presents  being  his  sufficient  war- 
rant therefor."  The  orOet  was  not  payable 
to  order  or  bearer;  tt  was  folly  identified  in 
the  record,  and  the  Judgment  Is  sufficient 
authority  to  the  treasurer  to  pay  the  amount 
Othw  questions  discussed  are  disposed  of 
In  the  foregoing  views.  The  Judgment  of 
the  district  court  is  affirmed. 


STRONG  T.  GARRETT  et  al. 
(Supreme  Court  of  Iowa.  Jan.  30,  1804.) 

HOM>BTa&.D— FkOPEKTT  SUBJECT  TO  EXBCUTlOa— 

Mekokk  or  EoTATEa. 
1.  Where,  after  the  death  of  a  husband 
leavins  a  wife  and  children  sorvivlng,  the 
wife  navinir  elected  to  retain  tlie  homestead, 
one  ot  the  cbildrai  dies,  and  hia  portion  in  ibe 
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lee  o<  tb*  b«HeetM»d  destMnds  to  tke  wl£e, 
■Bch  portion  amr  be  •old  on  exeentioii  acKbut 
her.  urancK-,  C.  J..  diMentinc. 

2.  In  such  case  the  latereet  §o  Inherited 
from  the  deceased  child  doee  not  marie  In  the 
widow**  life  eetste. 

Appeal  from  district  coort,  Lonlia  conn^; 
David  R7an,  Judge. 

Action  In  eiiuity  to  set  aside  a  sheriff's 
sale  of  real  estate,  and  to  enjoin  the  execu- 
tion of  a  sherUTs  deed.  A  demmrer  to  the 
petition  was  sustained,  and,  plaintiff  elect- 
ing to  stand  on  her  petltlcHi,  judgment  was 
rendered  In  favor  of  defendants  for  costs. 
The  plaintiff  appeals. 

N«wmau  &  Blake  and  Fred  Ooorti,  tor 
appellant   John  Hale,  for  appeUeeo. 

ROBINSON,  J.  The  material  faoti  al< 
ieged  In  tfaa  petition  and  adnttted  bgr  the 
demnrrer  are  suhtantlally  as  foEmn: 
PUtntUr  Is  the  widow  of  B.  &  Stroaff.  who 
died  la  the  year  1870.  During  hie  llfetlBM 
be  became  the  owner  of  the  N.  W.  U  oC  tbe 
N.  B.  ^  of  sectlni  8,  of  township  ^  ranse 
3,  in  Lonlu.  eonnty,  and  he  and  the  plalft* 
tiff  occupied  it  as  their  homestead  until  his 
deaOi  ocemred.  In  1875.  In  December  of 
that  year,  the  plaintiff,  as  the  irtdow  of 
decedent,  elected  to  retain  the  prusiaes  de- 
scribed as  a  homestead  tor  lUe,  and  on  her 
appllcstloa  an  ordar  that  she  eo  retain  K 
was  made  br  the  drcntt  court  of  Lonlsa 
oDunty,  Since  that  ttaee,  the,  wltb  the  diO' 
dren  ct  her  late  bneband,  has  conttnnousty 
occupied  the  ^«nlees  aa  a  booMetead. 
Serai  ehUdrcn  of  the  deceased  surrlved 
him,  and  were  the  owners  In  fee  of  the 
premlsee,  nOtJect  to  tlie  rieht  of  plaintiff 
to  poseeas  and  oc«np7  It  durinc  Ufe^  ^ 
December,  1881,  one  ot  the  danRfatcrs  <tf 
deoedoit  died,  unmarried,  leavlnc  as  her 
sole  heir  the  ptatnttff.  In  April,  1880,  the 
def«idant  A.  Garrett  obtained  a  JodgMit 
against  the  plaintiff  In  the  district  court 
of  Louisa  countj,  and  afterwards  caused  an 
execntifNR  Issued  thoreon  to  be  lerled  upon 
an  undivided  oneeeventh  oi  tibe  jffendsea 
described,  sabJe<A  to  her  homestead  rights 
as  the  Uitereat  ahe  had  acanlFSd  from  the 
deceased  heir  oi  bw  late  busbead.  The  in- 
terest so  levied  upon  was  sold  In  Deonnber, 
IS80.  to  the  ludgnuDt  auditor,  for  a  portion 
of  the  amount  doe  on  the  Judgment,  and  a 
certificate  of  pundiase  was  issued  to  Urn. 
The  indebtedness  on  which  the  Jodgment 
was  rendered  was  contracted  after  the 
premises  In  questitm  wwe  occupied  by  plaiiH 
tUF  and  her  husband  as  a  homestead.  This 
action  Is  brought  against  Garrett  and  the 
sheriff  to  set  aside  the  sale,  and  to  restrain 
the  sheriff  from  executing  a  deed  thereunder. 

The  qnestton  we  are  required  to  detet- 
mine  is  whether  Mie  interest  In  the  prem- 
IM  which  lOalntlfl  acquired  Iqr  tiie  death 
9f  h«'  dau^ter  was  nhject  to  sale  under 
the  Judgment  daaoribed.  The  lAUntiff  right- 
Ij  dalms  that  Oe  Judgment  waa  not  a  Iks 


upon  her  homestead  right,  and  she  contend* 
that  the  undivided  one  aerenth  ot  Ibe  prem- 
laea  la  fee  waa  merged  In  her  homestead 
right,  and  thus  became  exempt  from  tb» 
Uen  of  the  Judgment,  and  from  execution 
te  satlaCy  It.  A  mtfger  occurs  when  a 
greater  estate  and  a  less  coincide  and  meet 
In  one  and  the  same  penon  without  any 
bitermedlato  eatatew  In  racb  a  ease  tb»  lesa 
Is  merged  In  the  greater  eetate,  not  tb» 
greater  tn  the  less.  An  estate  for  years  or 
for  life  would  be  merged  in  an  estate  in 
fee;  and,  as  a  general  rale,  the  different 
eetatea  mint  be  hdd  In  llie  same  legal 
right  2  Boav.  Law  Diet  tit  *Vergerr 
4  Kent,  OonmL  <10th  Bd.)  114;  U  Amer. 
A  Eng.  Bnc.  law,  318,  and  authorities  there- 
in dted.  In  4  Kent,  Comm.  116,  It  la  said 
ot  the  merger  ot  estates:  "If  they  are  held 
In  dutfovnt  legal  ri^ts,  there  wIU  be  b» 
merger,  i^vlded  one  of  the  eetatea  l»e  an 
aeoesdon  to  the  other  merely  by  the  act  at 
law,  as  by  nuuTia^B,  by  deaoent,  by  execn- 
ttHTshlp,  or  Intestacy.  This  ezcqjttion  la  al- 
lowed on  the  Just  principle  ^t,  aa  merg«r 
Is  the  annihilation  of  one  estate  In  another 
the  conclusion  of  law,  the  law  win  not 
allow  It  to  take  place  to  the  pf^udloe  ct 
creditors.  Infants,  legatees,  husbands^  or 
wives,"  Undw  the  mlee  dted  the  only 
merger  which  oould  have  occurred  in.  this- 
ease  under  any  permissible  view  of  the  law 
Is  that  of  the  homestead  right  In  the  estato 
tn  tee  to  an  undivided  one-eevoith  of  the- 
premises  described.  That  aoch  a  merger 
would  not  have  been  for  the  Intaest  of 
plaintiff  Is  apparoit,  unless  the  estate  re- 
maining would  be  6x«npt  from  sale  under 
the  Judgment  In  controvosy.  ITpoa  ttie 
deatii  ct  the  husband  or  wife  in  irtuoa  ttie 
1^^  tkle  to  a  homestead  Is  vested,  the  title- 
thweto  descends  to  the  hetrs  ot  the  deoedentr 
subject  to  the  rights  of  the  survivor.  Oot- 
ton  V.  Wood,  25  Iowa,  48;  Bums  v.  Kaas, 
21  Iowa,  257.  Where  the  sunrivar  elects- 
to  retain  the  homestead  tta  life  In  Ura  o^ 
his  distributive  share  In  the  real  estate  of 
the  Intestate,  who.  In  this  case,  left  chil- 
dren surviving,  tlie  Interest  of  such  sorrlTor 
In  the  homestead  Is  therelqr  limited  to  the 
right  to  use  and  occupy  It  during  his  life- 
time. Smith  V.  Zuftoeyer,  SS  Iowa.  14. 
8  N.  W.  782;  Whitehead  v.  ConfeUn,  4S 
Iowa,  478.  In  sneh  a  case  tho-e  are  two 
estetes  in  the  homestead,— <me  fOr  Ufa  In 
the  survivor,  and  one  In  fee  In  the  hebv, 
subject  to  tile  life  estate.  The  tifle  In  tiie 
heirs  is  vested,  although  wtthout  the  right  of 
immediate  ponessloa,  and  may  be  aUuated 
by  them.  Judgments  In  the  supreme  and' 
distriot  courts  ot  this  state  are  llena  ivob 
the  real  estate  owned  by  the  defendant  at 
tiie  time  ot  such  rendition,  and  also  tqMm  all 
he  may  subsequentiy  acquire,  for  the  period 
of  U31  years  from  tiie  tete  of  the  Judgment 
Oode,  I  2882.  In  construing  the  statutca  of 
this  state  "the  word  land,*  and  phrases  Teal- 
estate*  and  ^cal  ^perty*  Indude  landa,. 
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tmemnatB,  hweditBmenlB,  and  all  legal 
Tlsbti  tbertto^  and  Intereata  tbereln,  equita- 
ble as  well  am  lecaL"  U.  I  40,  mbd.  a  Un* 
-der  th«K  prorlikBis  tlie  mterests  oi  heln 
aiot  in  poUMtoa,  but  In  whom  the  title  to 
■real  estate  la  nated.  may  bo  salaed  and  aold 
vnder  execDtioiiL  Sea  1  FMem.  Bxiia,  H 
178k  1^  Moore  t.  Ltttel.  41  N.  Y.  06; 
Woodgate  t.  Fleet,  44  N.  T.  1;  Dods»  t. 
Sterm  lOS  N.  Y.  588,  12  N.  B.  769;  Aia- 
bacher  t.  Majcr,  6&  WlaL  888, 10  N.  W.  440. 
It  ia  the  ixdlcy  at  our  law  not  to  exen^ 
faomesteada  from  aale  on  ceceeutlon  to  latla- 
1y  debta  contracted  before  the  hotaeateads 
were  acqnlred.  Code,  I  1992.  The  intcrcat 
■doiTed  by  plaintiff  from  her  deceased 
dttushter  waa  subject  to  execution  while 
«wned  ti7  the  dangfater,  and  was  aot  m»ged 
In  the  eatate  atreadT  poawaaed  by  the  fdaln- 
ttS,  hot  remalna  aeparata  and  distinct  It 
ia  not  eaaentlal  to  the  bomeatead  rl^Ait,  bat 
may  be  traoaferred  without  In  any  maaaor 
-affecting  It  A  sherUTa  deed,  laaoed  ponni- 
■ant  to  the  aale  In  qneation.  will  gire  to  the 
grantee  no  right  of  i>one8ston  until  the  life 
■eatate  of  plaintiff  ahall  hnve  been  termlnat- 
<ed.  Tbare  la  no  reason  In  the  policy  at  the 
law  fag  luddlng  the  Intereat  in  question  to 
be  exempt,  and  we  conclade  that  It  waa 
aubject  to  the  aale  which  has  been  made.  It 
followa  that  the  demurrer  waa  properly  sna- 
tidned,  and  ttiat  the  Jndgm«it  of  the  district 
^oourt  must  be  affirmed. 

GBANGEB,  O.  J.,  (dissenting.)  I  am  not 
aUe  to  concur  in  either  the  reasoning  or  con- 
■«lnalon  of  the  majority  opinion.  I  make  no 
-oourtentioa  with  the  rule  announced  as  to 
the  merger  of  eatatea  generally.  I  do  hot 
■howerer,  think  it  of  vital  importance  In  the 
-caa&  I  regard  the  qaestlon  luToIred  as  a 
purely  statutory  one.  The  homestead  right, 
even  though  It  may  be  regarded  as  an  estate, 
-In  legal  contemplation  Is  of  that  peculiar  kind 
that  it  exists  rather  ss  incidental  to,  than  In- 
dependent of,  othor  estates.  An  estate  In  fee 
for  life  or  for  years  may  be  Invested  with 
«  homestead  characto*  by  the  manner  ot  its 
use,  and  the  homestead  character  is  lost 
when  the  use  is  abandoned,  although  the  es- 
tate to  which  it  attached  continues.  While 
the  homestead  right  obtains,  the  law  treats 
the  entire  estate  vested  In  the  head  of  the 
family  aa  the  homestead,  and  protects  It  In 
all  respect  from  judicial  sale.  This  protec- 
tion extends  to  the  legal  title.  By  Code,  *S 
W8S,  It  Is  provided:  "Where  there  is  no 
special  declaration  to  the  contrary,  the  home- 
-stead  of  every  family,  whether  owned  by  the 
husband  or  wife,  la  exempt  from  Judicial 
sole."  This  exemptlcHi,  aa  I  have  said,  ex- 
tends to  the  entire  estate  of  the  bead  of  a 
family  to  whom  the  homestead  right  Is  given. 
The  statute  does  not  exempt  from  such  a  sale 
the  mere  right  of  homestead  occupancy,  but 
the  homestead.  No  one  would  contend  for  a 
different  rule  In  the  ordiaary  case  of  bome- 
atead occupancy.  The  true  Import  of  the 


majority  opInioB  wffl  beat  be  seen  and  un- 
derstood by  extending  the  rule  of  It  so  that 
the  MHueqnencea  win  be  more  apparent,  and 
It  la  from  auch  a  atondpolnt  that  we  may 
properly  amalder  It  Let  tia  suppose  that 
Strong  had  left  but  the  one  cbUd,  that  died, 
so  that  Instead  of  one-sevMith  It  would  have 
taX&i  the  entire  title  to  the  homestead.  Up- 
on the  death  of  the  child  the  title  and  home- 
stead right  would  have  rested  In  the  wlte 
Or  widow.  By  the  role  of  the  majalty  opin- 
ion the  homestead,  except  the  mere  right 
of  occupancy,  could  be  sold  at  jndldal  sale. 
It  copld  not  have  been  dtme  when  the  home- 
stead right  and  title  united  In  the  husband, 
because  of  the  statute  «cemptlng  the  bome- 
atead ftom  judicial  sale.  Why  not  exempt 
it  when  audi  title  and  right  unite  In  the 
wlfO?  Jt  we  abide  by  the  statute,  we  must 
h<dd  It  exempt  from  aoch  sale  unless  there 
la  a  *^peclal  declaration  to  the  contrary." 
The  statute  contains  some  such  declarations 
aa  tliat  hmnesteada  may  be  aold  fOr  debta 
contracted  prior  to  the  purchase  thereof. 
Code,  f  1992.  But  sndi  a  aale  is  of  the  htHoe- 
atead,  and  not  of  the  mere  legal  title  It  la 
also  specially  provided  that  homesteads  may 
be  sold  tar  debta  created  by  vrrltten  contract, 
etc.  Id.  I  1993.  Nowhere  do  I  find  a  deda- 
ratlon  of  llie  atatnte  that  the  fee  title  may  be 
sold  at  judicial  sale  where  It  Is  owned  by 
the  husband  or  wife  who  baa  a  hmneatead 
rUdtt  (herein  that  la  protected.  The  title  to 
this  land  has  ait  att  times  ben  protected 
teom  jodidal  aale  because  of  the  homestead 
right  In  the  head  of  the  family.  It  waa  thna 
protacted,  while  In  the  daughter,  aa  to  an- 
tecedent debts,  and  comes  to  the  wife  nn- 
affscted  by  any  attaching  interests.  Had 
the  title  paaaed  with  the  homestead  right 
dlrecUy  ttem  the  hnsbaud  to  the  wife  1^ 
devise  or  by  <v)eratlon  of  law,  I  do  not  think 
there  would  be  a  doubt  that  the  bomeatead 
would  be  protected  to  ho*  aa  the  head  of  a 
family  aa  U  waa  In  him.  The  only  dlatlao- 
tkm  la  that  In  Oda  caae  the  conm  of  tlia 
legal  title  baa  been  less  direct,  but  not  In 
a  way  to  Indnoe  different  conaeqamoeB.  I 
think  that  the  title  In  the  wU»  ahonid  be 
^otected. 


KIBNB  et  al.  V.  HODGB  et  aL 

(Supreme  Oovrt  of  Iowa.  Feb.  1,  1891) 

Mbobanio's  Lien  —  CuMMBNCmNT  or  Bini.9lHO 
—Libs  or  Frjor  Mortoaqz. 

1.  The  filling  of  a  lot  covered  with  water, 
to  Improve  it,  and  without  any  intention  to 
build  thM«on,  Is  not  the  "eommencMnent"  of 
a  boilding  erected  thereoo  Immedlatdy  after  the 
completion  of  the  SUing,  within  Code,  I  213&, 
pronding  that  mechanics'  liens  shall  be  pre- 
ferred to  all  odier  liens  on  a  building  end  the 
land  on  which  It  Is  Bltnated,  made  subsequent 
to  the  eommeucement  of  the  buUdiog. 

2.  Plaintiff  furniehed  money  to  a  lot  owner 
to  erect  a  building  thereon,  and  took  a  mort- 
gage on  the  lot,  which,  unimproved,  was  Insnfll- 
dent  Kcurity  for  the  loan:  the  money  to  be  ap- 
plied to  tbs  erection  of  a  building.  Defendanto 
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ftunUfaed  materia]  for  the  bnUding.  and  the 
records  showed  also  plalntiCTB  lien  at  the  time 
they  commenced  to  do  bo.  Held,  that  the  mort- 
ge  took  precedence  orer  defendants*  Hens, 
th  as  to  the  lot  and  as  to  the  bnildlns. 

Appeal  from  district  court,  Dubuque  coun- 
ty; D.  J.  Lmehaa,  Judge. 

O.  F.  Kodge  la  the  ovrner  of  certain  lots 
and  parts  of  lota  in  block  20  In  the  Dubuque 
Harbor  Improrement's  addition  to  the  city 
of  Dubuque,  Iowa,  and,  on  the  2d  day  of 
June,  1890,  he  gave  to  the  plaintiffs  a  mort- 
gage on  said  lots  to  secure  the  sum  of 
000,  said  mortgage  being  filed  for  record  on 
the  18th  day  of  July,  1800.  The  Stalidard 
Lumber  Company  and  Knapp,  Stout  &  Co. 
are  defendants,  and  each  flies  an  answer  and 
cross  petition,  and  each  claims  a  mechanic's 
lien  on  the  lots  and  improTements  thereon 
prior  to  plaintiffs'  mortgage,  and,  as  between 
themselves,  they  contest  as  to  the  priority 
of  their  respective  mechanics'  liens.  The 
district  court  gave  Judgment  for  each  against 
Hodge,  and  decre^g  foreclosure  of  the  re- 
spective liens  in  amounts  and  with  priori- 
ties as  follows:  First,  plaintiffs'  mcM-tgage. 
$0,162.25;  second,  the  Standard  Lumber 
Company's,  $1,107.02;  and,  third,  the  Knapp, 
Stout  &  Co/B,  $506.00.  The  Standard  Lum- 
ber Company  and  Knapp,  Stout  &  Co.  each 
appealed. 

Henderson.  Hard,  Daniels  &  Klesd,  ftir  ap- 
pellant Knapp,  Stout  &  Co.  IjongueviUe  &, 
McOatby,  for  aivellant  Standard  Lombar 
Go.   Powers,  La^  A  Brown,  Cor  appdlees. 

aRAMGBB,  ax  1.  nie  lots  on  whlA 
the  respective  liens  are  claimed  were  pur- 
chased of  Eton.  J.  H.  SUelds,  through  Peter 
Klen^  Jr.,  wbo  took  and  hdd  tbe  title  for 
Hodge  till  Ai^  8,  1888,  when  he  conveyed 
the  same  to  Hodge.  At  the  time  Hodge  took 
the  title  he  gave  J.  R.  Vogd  a  mortgage  for 
%lJSO0t  the  loon  being  obtained  throned  Peter 
Klene  ft  Son,  as  agents,  which  remained  till 
June  2, 1890,  when  the  mortgage  In  salt  was 
given  to  ttie  idaJntUBi,  through  Peter  Kioie 
&  Son  as  agents,  the  $1,000  mortgage  being 
Included  thwcdn.  Hie  $8,000  loan  by  plaln< 
tiffs  was  for  the  pnrpoee  of  erecting  a  boUd- 
Ing  on  the  lots,  and  It  was  so  used.  On  the 
liOth  day  of  August.  1880,  Hodge  made  a 
contract  with  one  Spanldlng  to  fumldi  and 
drive  the  piling  for  the  bnlldlng,  and  the 
wwk  was  commenced  In  a  few  days  fliere- 
Bftcr.  The  stakes  to  Indicate  the  lines  ot 
the  [uroperty,  -with  a  view  to  definitely  locate 
the  building,  were  set  by  the  engineer  In  Aur 
gust  dOr  Septembw,  1880.  The  plana  for  the 
building  were  commenced  by  the  architect 
the  latter  part  of  August,  1800:  No  ma- 
terials tot  the  building  wa«  furnished  before 
October,  189a  These  lots  are  what  are 
called  "water  lots.'*  They  are  in  what  was 
a  slough  of  the  Hlsslsaipid  river,  and  were 
covered  with  stagnant  wat«*.  While  Peter 
Klene,  Jr.,  held  the  title  to  these  lots  tor 
Hodge,  he  recdved  notice  from  the  dty  to 


fill  them,  to  abate  the  nuisance.  He  noti- 
fied Hodge,  ss  the  real  portar  In  Interest,  and 
for  Bometldng  over  a  year  batore  the  driv- 
ing of  tlw  Idling  woM  oommraced  the  xtoA 
of  filling  tiiese  lots  was  gvring  on.  The  dced- 
fnm  Ettildds  to  Klene.  In  tmst  for  Hodgs^ 
was  made  December  17,  1886,  and  from  that 
time  fbrward  Klene  was  the  agent  fbr  Hodge- 
for  the  sale  at  the  lota  np  to  the  execntloit 
of  tbe  $8,000  mortgage,  or  shoot  that  tlmcw 
Thwe  seems  to  have  been  no  definite  pur- 
pose to  bond  on  the  lots  tUl  aboat  May  1, 
188a  At  that  time  the  fllUng  was  weU  ad- 
vanced, If  not  neo^  complete^  It  may  be- 
sald  as  a  fact  scarcely  open  to  dispute  that 
the  filling  was  commenced  and  carried  tor- 
ward  without  reference  to  llie  tact  of  bond- 
ing; that  is,  the  filling  wonld  have  been  done 
without  any  purpose  to  bnlU.  lb*.  Hodge^ 
as  a  witness,  said:  "I  bought  Hwae  lota 
In  case  I  might  need  ttiem,  or  sdl  them,  or 
anything  of  that  kind;  the  same  as  anybody 
buys  lota."  The  fining  was  to  a  greater 
hd^t  ttian  was  necessary  to  abate  tbe 
nuisance  on  account  of  the  stagnant  water. 
It  Is  stated  one  witness^  who  was  the 
person  placed  on  the  lots  to  receive  snd 
spread  the  material  used  as  filling,  that  the 
water  was  eight  or  nine  feet  de^.  and  tbe 
**fln  w«it  above  twdve  feet  on  an  average.** 
At  the  same  time  that  Uiese  water  lots  were- 
being  filled  other  water  lots  In  the  locality 
was  also  bdng  filled  by  the  owners*  to  abate 
the  nuisance;  and  some  of  them  were  flDed 
above  what  was  necessary  therefor,  some  be- 
ing fiUed  to  grade  and  others  above  grade. 
The  filling  of  the  lots  teierany  wss  not  with 
reference  to  any  present  purpose  of  bnll^Unr 
thereon,  but  in  some  cases  to  enhance  the  val- 
ue, and  to  make  the  lots  more  salable^  Theoon- 
troverted  question  In  this  case  Is  as  tQ  wheUi- 
er  or  not  UUs  flUIng  of  the  ki«s  was  a  com- 
mencement of  the  bunding,  so  as  to  give 
the  mechanic*!  lloi  priori^  over  the  mm- 
gage.  We  are  dearly  of  the  i^lnlon  that 
It  was  not  Until  these  water  lots  are  filled 
they  are  not  proper  places  for  tbe  erection 
of  buildings.  The  fiUlng  of  these  lots  la 
rather  a  making  of  the  lot  than  a  part  ot 
the  making  of  a  building  or  Improvement 
thereon.  When  filled  they  are  called  "mad» 
groond**  or  "fiUed  grotrnd,**  and  they  are 
thea  nothing  bot  naked  kits.  Tbe  fsct  that 
they  are  filled  merely  as  an  Improvemcot 
to  tiie  lot  wifhoot  refimnce  to  bnlldiag. 
^ws  that  the  filling  Is  an  ImprovemeDt  dis- 
tinct from  the  erection  of  boUdlngs.  We 
cannot  bet^  Dlostrate  our  view  of  what  Is 
the  commencement  of  a  baSdlng,  within  th^ 
spirit  of  ttie  mechanic's  Uen  law.  than  by 
giving  the  role  cited  by  appdlaat  as  ad<vted 
in  Pennocft  v.  Hoover,  S  Rawle,  281.  It 
is  one  of  the  earlier  cases,  and  has  been 
many  times  dted.  Let  It  first  be  said  tiiat 
that  case  Invtdves  no  qoesdon  as  to  flUing. 
Irat  the  aot  th»e  hdd  to  be  the  commoice- 
ment  of  a  buH^ng  was  the  digging  and 
walUng  of  the  cellar,   nie  Judge  wbo  de 
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Hvered  tbe  oplnVm  gave  what  he  couddered 
the  tmirenal  nnderatandbv  as  to  what  con- 
adtntes  the  oommencement  of  the  bnUdlng  of 
a  hooM,  which  la  "Uie  first  labor  dooo  on 
ttke  ground,  whi<A  la  made  the  foandatloa  <tf 
the  boUdlng,  and  to  form  a  pari  the  work 
■ui table  and  neceaanry  for  its  etmstmctlon.*' 
That  Is  the  role  we  Intend  to  apply.  What 
was  made  the  foni^tion  tii  the  bnilding  in 
this  case?  Not  the  lot  aa  it  was  with  Ita 
surface  eight  feet  under  water,  but  the 
ground  omstitnting  the  lot  when  filled;  and 
tbe  first  work  done  thereon  was  the  drlr- 
tng  of  tbe  idling^  Tliat  was  work  "snita- 
ble*'  and  "neoeasary"  toe  the  ocmstructlon  <^ 
the  bnilding.  Tlie  mle  <tf  the  P«inodc  Oasa 
la  adopted  In  Brooka  t.  Leat»,  86  Md.  60,  and 
Is  qnoted  with  approTal  In  Oonrad  v.  Starr, 
80  Iowa,  470:  The  case  of  Jean  t.  Wilson, 
38  lid.  288,  is  a  annewhat  aignlflcant  oat, 
as  it  InvolTea  the  filling  of  water  lots  wtth- 
oat  any  present  Intention  of  bnUdlng;  bnt  In 
doing  the  flUing  foondationa  wm  laid,  and 
walls  made  for  future  use,  and  which  were 
afterwards  used.  It  is  held  that  tbe  filling 
was  not  a  eommencement  of  the  bniiiUng. 
We  think  it  can  be  Iklily  said  in  this  case 
that  tbe  filling  of  the  lota  and  the  erection 
of  the  building  thereon  were  dlsttnot  and 
separate  enterprises.  To  hare  completed  the 
flUng  of  the  lota^  and  then  stopped,  no  build- 
ing would  have  been  commenced.  On  tbe 
lot  would  hare  been  no  part  of  a  buDding. 
But  when  the  piling  waa  driren,  <xe  a  founda- 
tion started,  a  building  was  commenced, 
witliin  the  rale  of  the  Pennock  Case.  We 
are  not  to  be  understood  as  holding  that.  If 
the  earth  or  flHlng  had  be«i  placed  on  the 
lot  only  aa  the  foundation  tor  the  building 
afterwards  erected  thereon,  the  commence- 
ment of  aodi  fonndatloD  would  not  hare 
been  tbe  eommaicement  of  tbe  building;  for 
sneb  &  case^  as  we  view  tibe  facte,  is  not 
before  us. 

2.  Appdlants  Insist  that  in  any  eroit  tii^ 
should  hare  a  prior  lien  as  to  the  bnilding, 
and  an  order  fw  Its  sale  and  removal  under 
the  proTlalons  of  section  9,  c.  100,  Acts  16th 
Gen.  Aason.  Such  orders  are  made  In  the 
discretion  of  tiie  cour^  under  the  tenne  of 
the  section,  and  InrolTe  a  finding  of  equities 
for  their  anpport  When  Hodge  concluded 
to  erect  the  buUdlng,  he  ap^ed  to  Kiene  ft 
Son  as  agents  fbr  jdaintli^  toe  the  loan  ot 
$8,000  to  enet  the  bnilding,  and  the  loan 
was  made  ^  that  pnipose^  and  the  roon^ 
paid  out  \)r  BUene  &  Son  to  the  material 
fomlahers  and  others  as  the  bnilding  pro- 
gressed, indodlng  the  defendant  companies. 
The  lota,  Independmt  of  tbe  bnilding,  were 
not  sofllclent  security  for  the  loan,  and  the 
mortgage  waa  token  with  the  understanding 
that  the  monc^  waa  to  be  applied  in  Increas- 
ing tite  Tslne  of  the  secnri^  1^  the  erec- 
tSon-  of  the  ImproTemott  The  mon^  was, 
in  good  fUtb,  placed  in  the  building,  and  the 
nKvtgage  stands  as  a  first  lien  upon  the  en- 
tile iffopertjr.    The  equities  are  atrong  In 


fSTor  of  tile  piwintMik  At  tlie  ttme  d^Gend* 
anta  commenced  to  fnmlsh  the  lumber  lor 
which  their  liens  axe  <jMiTn«m,  the  records  In- 
dicated the  lien  of  plaintUta,  and  they  en- 
gaged in  Uie  transactlMi  in  the  fuU  light  of 
tbe  facts.  The  Judgment  of  the  district  court 
seems  to  us  to  be  both  legal  and  equitable, 
and  it  is  sfflrmed. 

»  —-—^^ 


rUBLET  at  al.  t.  CHICAGO,  M.  ft  ST.  P. 
RY.  CO. 

(Supreme  Court  of  Iowa.    Jan.  81,  1804.) 
Carsibrs— Infectbd  Cattlb— Liabilitt— Ioko- 

RA^CE  OP  FaOT, 

Code,  S  4058,  amended  by  Acts  21  it 
Gen.  Auem.  e.  156,  declaring  that  any  railway 
company  which  shall  bring  any  cattle  into  the 
state  wnlcb,  at  the  time  they  were  brought, 
were  ia  nch  condition  as  to  communicate  Tex- 
as fever,  shall  be  guilty  of  a  mi8demeaBM>,  and 
that  any  person  who  ehall  be  Injured  may  De- 
cover  his  damageB,  does  not  make  the  civil  lia- 
bility to  persons  injured  by  the  importation  of 
infected  cattle  absolute,  but  makes  the  injury 
only  a  prima  fade  case  of  liability,  which  may 
be  rebutted  by  showing  freedom  from  nagU- 
gence  on  the  part  of  the  rsilwsy  company. 
Robinson,  J.,  dissenting. 

Appeal  from  district  court,  Tama  oonnlar; 
L.  O.  KInae,  Judge. 

Action  to  recover  damages  tor  the  loss  off 
certain  cattle  which,  It  ia  alleged,  died  front 
the  dlaease  called  "Tezaa  Fever,"  which  dla* 
ease  waa  contracted  by  contact  with  a  cow 
which  the  defendant  unlawfully  transported; 
Into  this  state  from  tbe  state  of  Illinois. 
There  was  a  trial  by  Jury,  and  a  verdlofc 
and  Judgment  for  the  plalntUta.  Defendant 
appeala. 

MUls  ft  Keeler,  fior  appoUant  StmUe  ft 
Stigw,  for  apposes. 

BOTHBOOK,  J.  It  appears  fnun  the  ree-^ 
wd  that  on  Jane  22,  1800;  one  Itefban  U 
Brown  shipped  from  Long  Beach,  on  the- 
Gulf  of  ICezico,  six  miles  east  of  Pass  Chris- 
tian, in  the  state  ot  Mlaslsrippl,  a  car  loaA 
of  emigrant  inoraUes,  conaiatlng  of  house- 
hold goods,  a  horse,  and  a  cow,  to  a  statioa 
on  defendant's  road  at  Blbenm,  Tama  oonn- 
ty,  in  this  Btata  Brown  accompanied  the- 
car,  and  remained  In  cbarge  of  its  oontoitB,. 
throughont  the  Journey.  The  car  was  blUed 
through  from  the  starting  point  to  its  destir  i~ 
Hon,  and  It  was  transported  over  connecting 
Uaes  until  it  reached  P<fft  Bgrron  JunctlMi. 
in  the  state  of  Illinois,  irtiere  it  was  deliv- 
ered to  the  defesidant^  to  be  forwarded  over 
defendants  road  to  Ite  destination.  When 
the  oar  anfred  at  Blbaon,  whltA  waa  about 
June  27,  1890;  Brown  unloaded  and  to^ 
away  his  property.  He  turned  tbe  oow  into 
a  pasture  witii  plalntiffa'  cattle,  and  It  la 
claimed  by  the  plaintiffs  that  their  cattle 
contracted  the  disease  known  aa  "Texas 
Ferez"  from  said  cow.  and  that  reascst' 
thereof  about  82  of  plalntitra*  cattle  died. 
The  defendant   filed   an   answer  in  two- 
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"ommta.  The  plain  tffft  dumured  to  tbe  «ec- 
•Qiid  ooont  of  Uie  auwor.  Th*  eoort  urn- 
Gained  tbe  deainim.  The  trial  iiroeeeded 
vpaa  the  petltloo  and  tbe  flnt  count  In  tbe 
-answer.  The  main  oontoitlon  im  the  trial, 
-after  the  dennurer  waa  sustained,  appears 
to  have  been  on  the  question  -whether  tbe 
3)bilntlflB*  cattle  died  firom  Toas  fever 
contagion  firom  the  said  cow  owned  pj 
Brown,  or  from  some  other  disease. 

It  is  conceded  by  counsel  tor  the  reepectlTe 
IMiTties  that  tbe  principal  question  In  this- 
-appeal  Is  whether  the  demurrer  to  the  sec- 
■'ond  ooQiU  of  the  answer  waa  rightly  sus- 
tained. We  will  therefore  proceed  to  a  con- 
stderatloQ  of  that  question.   Tbe  defendant, 
tbe  seoond  count  of  the  answer,  admits 
4hat  It  recdved  the  car  at  Port  Byron  JnaiN 
tlon  In  the  state  of  Illinois,  with  a  waybill 
•  of  said  car  and  contents,  and  that  said  cow 
-  and  other  inopraty  were  shipped  from  Long 
^Beaieb,  near  Pass  Ohristlan,  Mlas.   The  de- 
(TftnriTe  part  ot  llie  answer  la  as  follows: 
"And  defendant  further  arras  that  at  so 
time  while  said  car  ud  atock  were  so  In  Its 
IKMsesBlon  or  undor  its  control,  whether  tai 
transit  or  otherwise  did  It  hare  any  bnowl- 
"Cdge  or  information  whatever,  of  any  nature 
-w  degree,  that  said  cow  was  In  such  condi- 
tion as  to  infect  with  or  to  oommuolcate 
Texas  fever  to  other  catQe,  or  to  plaintiffs' 
■-cattle;  that,  if  such  cow  was  then  In  that 
-condition,  such  fact  was  utterly  m^own  to 
'■this  defendant,  and  could  not  have  been  dls- 
vorored  1^  it  witii  tbe  means  Oum  at  its 
command,  or  In  the  exercise  of  such  care  on 
its  part  as  was  required  by  law,  under  the 
•circumstances;  that  this  defendant  exwdsed 
■all  due  care  and  caution  on  Its  part,  and  bad 
tueltber  knowledge  pat  means  <a  knowledge 
that  said  cow,  when  so  brought  within  the 
:-state  of  Iowa,  or  when  delivered  at  Blberon, 
waa  diseased,  or  waa  In  such  eouUtlon  as  to 
■4nf8et  with  or  to  oommnnlcate  to  other  cat- 
tle Texas  fever,  as  alleged  In  platattlflh*  petl- 
tioD,  and  It  waa  not  negUgcut  In  that  re- 
-spect."   There  were  several  paimgraphs  In 
the  demurrer,  sepamtely  numbered;  but 
-4here  was  really  only  one  ground  upon  whldi 
lit  was  claimed  that  tbe  anaww  was  vnl- 
vernbfe  to  the  demnrrer.   It  Is  clearly  stated 
-4n  the  seventh  psragrapta,  which  Is  as  ftd- 
3ows:  "The  smtute  of  Iowa  expreaaly  pro* 
lilblted  any  perscm  from  bringtaig  Into  this 
state  cattle  in  such  a  coDdltUm  aa  to  Infect 
'With  or  to  cMumunlcate  Texas  Cever  to  other 
■cattle.   Defendant,  in  the  aald  aeoond  count 
-t»f  its  answer,  admlta,  by  impUeatlon,  the 
^violation  €£  this  statute,  but  fdeada,  aa  a  de- 
ifense  and  excuse,  that  It  acted  in  Mnununoe 
■«nd  without  Infwmatton  aa  to  tba  ctmditlon 
-at  the  animal  In  question;  and  the  admla- 
•slon  of  the  def»idant  that  It  vlohited  tbe 
naw  of  this  state  is  not  accused  by  an  alle- 
igatlon  of  want  of  knowledge  or  lufWrnatlon, 
nor  that  It  acted  In  violation  of  Utw  In  tgno- 
■rance  of  Its  [wovlalons,  and  exradsed  care  In 
me  j^mlses."   It  will  iw  observed  that  the 


damnw  la-a«  broad  u  the  answer,  and  tbe 
question  pfcaented  la.  Is  the  defendant  abao- 
hUely  liable  to  theplataitlffk,  notwlttistandlag 
the  fact  that  its  agents  and  employes  had  no 
knowledge  or  Informatloo  of  the  onditldn 
of  the  oow,  and  that  the  said  condition  could 
not  bavn  been  dlaoovered  1^  tbe  sxmise  at 
proper  care  and  canUfn.  and  that  the  defend- 
ant waa  not  negligent  in  receiving  the  car. 
and  tranaiportlng  its  oontento  to  titw  destina- 
tion? Tbe  ndlng  on  the  demurrer  iwwlnll- 
ed  tbe  defendant  from  dwwlng  tbnt  It  ew- 
daed.all  proper  can  and  cavtloii,  and  waa 
not  chaiveaMft  with  netflgenee;  and  tbe 
cbarge  to  Jvy  was  to  tbe  effect  that  If 
the  cow  was,  at  Hm  time  of  dilpment,  hi 
such  condition  as  to  In  foot  witb  or  oob- 
mnnioate  Texas  fever  to  other  cnttle,  and 
did  oommnnleato  ae  diaease  to  plaintlA* 
cattle^  from  wh^  dlseaae  they,  or  soane  of 
them,  died,  the  dafsndant  was  abattfotaly 
liable  for  damagea 

The  question  Is  to  be  determined  by  tbe 
eonstructimi  -plaoed  on  cbapter  IM  ot  the 
Acts  of  the  21st  General  Assembly,  which 
is  amendabay  to,  at  rather  sobstl  toted  for, 
sections  4008  and  40E»  of  the  Obde.  The 
aecond  aaethHi  of  tiM  act,  wbldi  la  deslr 
Dated  aa  aectlon  4088,  profalbtta  any  poson 
cr  eorpmtlon  from  Importing  any  eattle 
Into  this  atate  v^Cb,  at  tbe  time  of  aodi 
importation,  are  In  anch  condition  aa  to 
Infect  with  or  eotnmunlcate  to  other  cattle 
pleoropaeunoBla,  or  splenic  or  Texas  fever. 
It  makea  tbe  violation  of  the  law  a  atfs- 
demeanor,  and  visits  the  offender  with  s 
line  of  not  less  ttma  $800,  and  not  more 
ttian  $1,000,  </e  by  both  One  and  Impriaon- 
ment  in  the  comity  Jail  not  exoeedtng  alx 
montha.  In  the  diacretlon  of  tbe  court  Tbe 
third  section  of  the  act  Is  as  follows:  "Any 
person  who  shall  be  Injured  or  damaged  1^ 
any  of  the  ads  of  tbe  persons  named  hn 
section  4058.  and  which  are  prohibited  by 
snch  section.  In  addition  to  tbe  remedy  there- 
in provided,  may  telng  aa  "aetton  at  law 
against  any  inidi  penoM,  agenta,  employes 
or  corporation  mentioned  tbweln,  and  re- 
cover the  actual  damages  sustained  by  tbe 
person  or  persons  so  injured,  and  nefthfr 
sald  criminal  proceeding  nor  said  civil  ac- 
tion shall  In  any  stege  of  the  same  be  a  bar 
to  a  conviction  or  to  a  recovoy  In  the 
other."  Thio  statntitfy  proviston  does  not 
appear  to  us  to  be  essentially  dlSwent,  so 
far  aa  tbe  rule  of  liability  thereunder  Is 
involved,  from  tiwt  part  at  sectkm  1288  nt 
the  Code  which  was  under  consideration  by 
thia  oonrt  In  tbe  case  of  Small  v.  Battway 
Co.,  50  Iowa,  888.  That  provision  is  as 
tbIIowB:  "Any  corporatloa  ofienttag  a  rail- 
way shall  be  liable  for  all  danu^ea  ij  On 
that  la  set  out  or  cavsed  by  iqwnttaig  of 
any  aneh  railway,  and  such  dsmage  may  be 
recovered  by  the  party  damaged  in  the 
same  manner  as  set  forth  in  thta  sectkm  In 
regard  to  stodc,  except  as  to  double  dam- 
agea."  It  was  held.  In  the  case  above  dted. 
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that  this  does  not  create  an  absolnte  UaMl- 
Ity,  but  mnkea  the  fact  of  an  Injury  bo  oc- 
cnrring  only  prima  fade  evidence  of  negli- 
gence, Trtalch  may  be  rebutted  by  a  showing 
of  freedom  fn»m  negUeence.  It  Is  true  that 
the  dedslon  In  that  case  was  made  hy  a 
dlTlded  court;  but  the  rule  of  the  majority 
has  tince  been  followed  in  ray  many  cases. 
See  SloBBon  v.  lUllnud  Co.,  61  Iowa,  294, 
1  N.  W.  543;  Llbby  t.  RaUroad  Oa,  S2 
Iowa,  02,  2  N.  W.  8S2;  Babcock  r.  Railway 
Co..  02  Iowa,  083,  IS  N.  W.  740,  and  17  N. 
W.  OOD;  Rose  t.  Railway  Od..  72  Iowa,  625, 
84  N.  W.  490;  Seska  r.  Railway  Co.,  77 
Iowa,  137.  41  N.  W.  506;  Engle  t.  R^lway 
Oo^  77  Iowa,  681,  37  N.  W.  6,  and  42  N. 
W.  512;  Greenfield  Railway  Co.,  (Iowa,) 
49  N.  W.  95.  And  since  the  decision  was 
made  In  Small's  Case  there  have  been  sfz 
regular  sessions  of  the  genmil  assembly,  and 
we  are  not  aware  that  at  any  time  there 
has  been  any  proportion  Introduced  looking 
to  an  amendment  of  this  statate,  ao  as  to 
make  the  UaUllty  fbr  setting  oat  fires  ab- 
solute. Under  the  drcumatances.  It  would 
be  an  amazing  departure  from  a  long  line 
of  decl8l<nis  to  bold  that  the  conatmctlon 
adopted  In  Small's  Case  la  not  the  settled 
law  of  this  state,  as  expressed  by  this  court, 
and  as  amcted  Iqr  the  lawmaking  power. 
As  we  have  said,  tlie  statute  declaring  lia- 
blllty  for  setting  out  fires,  so  far  as  the 
question  of  its  absoluteness  Is  InTotred,  Is 
not  dlCFerent  from  the  statute  applicable  to 
this  case.  We  need  not  here  set  them  out 
^de  by  side.  They  are  essentially  the  same, 
as  win  appear  by  any  taXt  exanilnatlon  of 
their  provisions.  It  Is  provided  by  s  stat- 
nte  of  the  stats  oi  Kansas  as  ft>UowB:  "That 
BO  posiHi  or  penons  shall  drive  or  cause 
to  be  driveii  Into  or  through  any  county  In 
this  state,  any  cattle  diseased  witib  the 
disease  known  as  TUcos,  splenic,  or  Spanish 
fever.  Any  person  violating  any  provision 
of  this  act  shall  on  conviction  be  adjudged 
guilty  of  a  mlsdemefuiOT,  and  i^U  be  fined 
not  less  than  one  hundred  and  not  more 
than  one  thousand  dfrilftra,  and  be  Imprls- 
oaed  in  the  counts  Jail  not  lees  than  thirty 
days  and  not  more  than  one  year."  An^ 
other  section  of  the  same  act  Is  as  ft>llow8: 
"Any  person  or  persons  who  shall  drive  en' 
cause  to  be  driven  Into  or  through  any  coun- 
ty in  this  state  any  of  the  cattle  mentioned 
In  section  one  of  this  act,  In  violation  of  this 
■et,  shall  be  liable  to  the  party  injured  for 
all  damages  that  may  arise  from  the  com- 
snmlcation  of  disease  from  the  cattle  so 
driven  to  be  recovered  in  civil  action,  and 
the  party  so  injured  shall  have  a  ll«i  upon 
the  cattle  so  driven."  In  the  case  of  Patee 
V.  Adams,  87  Kan.  18Sk  14  Pac.  005,  It  was 
held  that  in  an  action  to  recover  damages 
■sder  this  statute  It  was  essential  tor  the 
plainttff  to  allege  and  i»ove  that  the  defend- 
ant knew,  or  had  naaon  to  know,  that  the 
cattle  so  driven  were  diseased  with  the 
fever,  or  were  liable  to  commonlcata  the 
v.57K.\wna7 — 46 


lUsease  to  the  domestic  cattle*  of  the  state. 
It  win  be  obeorved  that  the  statute  In- 
volved In  that  case  Is  not  essentially  dlff^ 
ent  from  our  own.  They  both  declare  i. 
UttUBty  In  general  terms,  without  any  Ian* 
guage  Importing  an  absolute  liability.  The 
cited  cose  goes  much  farther  than  Small's 
Cose,  or  than  we  do  in  the  case  at  bar,  ond 
holds  that  the  burden  of  proof  of  knowledge 
or  negligence  Is  on  the  plaintiff.  Patee  v. 
Adams,  supra,  was  followed  and  approved 
In  Railway  Co.  v.  Flnley,  38  Kan.  850,  16 
Poc.  961.  Connsd  tm  appellee  admit  that 
the  dted  cases  involve  the  same  question 
which  we  are  considering.  It  is  to  be  am- 
ceded  that  a  contrary  rule  has  been  ad(q>ted 
In  the  state  of  Hlssouri.  See  Wilson  v. 
Railroad  Co.,  60  Mo.  184,  and  Surface  v. 
Railroad  Co.,  63  Mo.  4SS.  In  our  opinion, 
the  mle  of  the  Kansas  cases  is  In  line  with 
the  better  principle. 

But  It  is  claimed  by  counsd  for  appdlee 
that  the  question  has.  In  ^ct,  been  deter- 
mined by  this  court;  and  we  are  dted  to 
the  cases  of  Jamison  v.  Burton,  48  Iowa. 
282;  Dudley  v.  Sautblne,  40  lowa,  650;  State 
V.  Thompson,  74  Iowa,  110,  37  N.  W.  104; 
and  State  v.  doughty,  73  Iowa,  626,  35  N. 
W.  662.  l^ese  and  other  cases  which  have 
been  dedded  by  this  court  are  mainly  prose- 
catlons  fw  vlcrilatlons  of  the  prohibitory  Uq- 
var  law  of  this  stete  sdllng  beer  to 
minors  and  inebriates,  and  it  is  held  that 
want  of  knowledge  of  the  age  or  habits  of 
the  purchaser  Is  no  defense.  The  principle 
upon  whldi  the  cases  rest  Is  that  the  avocur 
tion  of  tiie  vendor  of  intoxicating  Uquors  Is 
unhiwful,  except  under  certain  drcumsten- 
ces,  and  that,  when  be  sells,  he  assumes  the 
burd«i  of  kimwlng  that  tiiese  drcumstanceA 
exist,  and  sdls  his  Uqnor  at  his  perlL  It 
la  a  general  rule  that  men  ignorance  of  fact 
will  not  excuse  a  perstm  from  a  penalty 
provided  by  statate.  3  GreenL  Bv.  |  21. 
But  that  principle  can  have  no  application  to 
one  who,  to  the  pursuit  of  a  lawful  colling, 
and  in  the  exercise  of  proper  care  and  cau- 
tion, does  an  act  contrary  to  some  statutory 
requhremrat  The  theory  of  fippellee  Is  that 
defendant  committed  a  criminal  act,  tiie  vlo- 
latton  of  which  is  punishable  by  fine  and 
ImivlsMiment,  and  that;  as  it  could  make 
no  successful  defense  to  a  criminal  prosecu- 
tion. It  Is  absolutdy  liable  for  the  damages 
occasioned  by  ttw  aiminol  act  This  Is 
not  an  absolute  rule.  The  law  Is  vrdl  set- 
tled tiiot,  when  a  railroad  train  Is  operated 
through  a  dty  at  a  rate  of  speed  prohibited 
by  law  or  ordlnanoe  under  a  poialty.  tberv 
Is  no  absolute  liability  to  a  person  Injured 
by  reason  of  the  violation  of  the  law  or  or- 
dinance. It  may.  In  such  case,  be  shown 
that  the  person  Injured  contributed  to  cause 
tiie  injury  by  his  ovm  negligence.  The  ap- 
plication of  the  prindple  contended  for  to 
the  facto  of  this  case,  it  appears  to  us,  Mmws 
conduslvdy  tlut  the  defendant  should  have 
the  right  to  ^ve,  If  it  caa,  thiU  It  was  ftee 
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from  n^ligeoce  in  receiving  and  transport' 
ing  the  car  over  Its  road.  There  Ib  no  liard- 
ahlp  to  plaintiffs  In  adopting  tlils  role.  The 
ease  in  exceptional  in  Its  facts.  It  was  not 
an  ordinary  ^pment  of  lire  stock,  which 
would  put  the  employere  <m  Inquiry  as  to 
whether  the  animals  were  such  as  come 
within  the  provisions  of  the  statute.  The 
cow  waa  not  bred  In  the  south.  The  owner 
of  the  property  waa  a  resident  of  this  state. 
In  the  fall  of  the  year  prerlous  to  the  ship- 
ment complained  of.  Brown  went  to  Lons 
Beach  to  remain  during  the  winter.  He 
shipped  his  cow,  with  certain  household 
goods,  to  that  place,  and  the  alleged  cause 
of  action  arose  when  be  re8hip[>ed  the  prop- 
erty to  this  state  In  the  spring  following. 
There  was  nothing  In  the  appearance  of  the 
cow  indicating  that  she  had  any  disease. 
The  fact  appears  to  be  that  she  was  not  dis- 
eased. She  was  milked  during  all  the  time 
she  was  in  the  south,  and  after  she  was  re- 
turned to  this  state,  and  the  milk  was  used 
by  Brown's  family.  In  the  autumn  of  the 
following  year  she  was  fattened  and  slaugh- 
tered, and  her  flesh  was  used  for  food. 
There  is  eridence,  however,  to  the  effect  that 
an  animal  acclimated  in  the  south,  and  re- 
moved to  this  state,  may  communicate  the 
Texas  teYBt  to  cattle  here  wlHiout  showing 
any  evld^ce  of  the  dlseaae  Itsetf.  In  rlew 
of  this  claim,  and  In  ccmsideration  of  the 
fact  that  the  defendant,  as  a  common  car- 
rier, Is  bound  to  receive  and  transport 
freight  offered  for  shipment,  it  would  be  un- 
just and  nnreaaonable  to  require  that  It  be 
abaolnt^  liable  to  pay  all  damages  arialng 
by  reason  of  the  cairylng  of  animals  that 
may  communicate  contai^ous  diseases,  with- 
out allowing  it  to  be  shown  that  the  carrier 
bad  no  notice^  and  could  not,  by  the  use 
of  reusonnble  care,  have  asc»*tained.  tliat 
the  animul  belonged  to  the  class,  the  trans- 
portation of  which  Is  forbidden  by  the  stat- 
ute. We  think  the  statate  under  amsidera- 
ticta  does  not  Impose  any  such  absolute  liar 
blllty.  The  business  of  a  common  carrier  Is 
not  only  lawful,  but  It  to  absc^utely  essen- 
tial aa  an  agency  la  the  transaction  of  the 
buslaees  Interests  ahd  commercial  affairs  of 
the  country.  Undw  the  facts  of  this  case, 
the  claim  of  appellee.  In  the  face  of  the  facts 
pleaded  In  the  answer,  to  that  the  defendant 
was  bound  at  Its  peril,  before  receiving  the 
car,  to  ascertain  that  the  animal  was  not  in 
such  condition  aa  to  communicate  the  disease 
to  other  cattle  Under  the  law  of  this  state 
and  the  act  of  congress  known  as  the  "In- 
terstate Commerce  Law,"  the  defendant  was 
bound  to  receive  freight  in  car  lots,  and 
haul  it  to  its  destination.  McClain's  Code, 
I  2039  ;  24  Stat.  379.  And  the  nature  of 
the  freight  In  this  case  was  such  that  the 
defendant  was  liound  to  act  promptly.  It 
was  liable  to  an  action  for  damages  if  it 
failed  to  so  act  The  contention  of  plain- 
tiff is  that  there  to  a  liability  for  fine  and 
liiiprisoiunent  and  damages  for  receiving  and 


hauling  the  car.  Suppose  tiiat  the  deCoid- 
ant  was  a  natural  person,  and  should  be  in- 
dicted, and  he  sbotdd  otter  to  prore  the 
facts  set  np  in  this  answer;  we  think  there 
ought  to  be  no  questlMi  that  it  would  be  a 
great  error  to  reject  the  evidence,  and  hold 
the  defendant  gollty  of  a  crime,  and  Impris- 
on him  In  a  county  Jail  for  six  mcmtha,  and 
fine  him  $1,000.  There  to  nothing  In  either 
the  letter  or  the  vpiiit  of  the  statute  which 
would  sanction  any  such  proceeding.  The 
case  is  essentially  different  from  those  aris- 
ing upon  Buch  police  regulations  as  are  en- 
acted for  the  purpose  ot  regulating  dram- 
shops, gambling  houses,  and  the  smuggling 
of  goods,  and  the  like.  CJounscl  for  appel- 
lee. In  their  argument  in  this  court,  say  thai, 
if  the  construction  of  the  statute  which  we 
have  adopted  to  to  prevail,  "it  will  at  once 
become  a  dead  letter,  and  may  as  well  be 
repealed."  We  think  the  fears  of  counsel 
are  groundless.  As  we  have  said,  the  case 
at  bar  to  exceptional  in  ito  facts.  We  hold 
that  the  defendant  should  be  allowed  le 
show  that  It  was  blameless,  if  It  can  make 
8U(di  a  showing.  The  rule  In  the  Small  Case 
left  that  statute  in  full  force,  and  recovery 
has  been  had  under  that  tow  In  a  large  nun>- 
ber  of  cases,  as  the  reports  of  the  dectolons 
of  Ukto  court  will  show.  The  Judgment  of 
the  dtotrlct  court  to  reversed. 

KINNB,  J.,  took  no  part  In  the  dectoloii  sC 

thto  case. 

ROBINSON,  J.,  (dissenting.)  I  do  not 
agree  to  what  to  said  in  the  foregoing  oplnk» 
in  regard  to  the  effect  of  chapter  106  oi  the 
Acts  of  the  21st  General  Assoobly.  SectlOB 
4068  ot  the  Code,  as  amoided  by  that  ac^ 
inroWdes  as  follows:  "*  *  *  Any  railway 
company  •  *  •  who  shall  cany,  ship  «r 
deliver  any  cattle  Into  thto  state  •  •  * 
which  at  the  time  they  were  •  •  • 
brought,  shipped  or  transported  Into  ais 
stote  were  in  such  condition  as  to  Infect  with 
or  to  communicate  to  other  cattle*  pleuro- 
pneumonia, or  splenetic  or  Texas  ferer,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  up- 
on conviction  thereof  shall  be  puitished  bf 
a  flne  of  not  less  than  three  hundred  doUan 
and  not  more  than  one  thousand  dollars,  or 
by  both  flne  and  ImprlscHiment  In  the  oow- 
ij  JaU  not  exceeding  six  months.  «  •  •* 
In  my  opinion,  the  off«ise  tot  whldi  that 
section  provides  to  one  of  the  class  referred 
to  in  8  GreenL  Bt.  |  21,  In  the  ff^towlag 
language:  "Where  a  statute  commands  tiiat 
an  act  be  done  or  omitted  which.  In  the  ab- 
sence of  such  statute,  ml^t  have  beoi  done 
without  culpability,  Ignorance  ot  the  fact  or 
state  of  things  contemptoted  by  the  atatota 
It  seems,  will  not  excuse  Its  vlototlon.  Tim, 
for  example  when  the  tow  enacto  the  for 
felture  of  a  ship  having  smuoled  goods  os 
board,  and  such  goods  are  secreted  ob  boari 
by  some  of  the  orew,  the  owner  and  offlceis 
behig  alike  innocently  ignorant  of  the  taeU 
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yet  tlie  ftnrfeltare  Is  Incurred  notwithstand- 
ing tbeir  Ignorance.  Sach  iB  also  the  case 
In  regard  to  many  other  fiscal,  ptrttce,  and  otb* 
er  laws  and  r^nlaUtns,  for  the  mere  rtols- 
tl<m  of  which*  IrrespectlTe  of  the  mottvea  <x 
knowledge  of  the  party*  certain  penalties  are 
enacted;  fw  the  law,  in  these  casea,  seems 
to  bind  the  party  to  know  the  facts  and  to 
obey  the  law  at  his  peril."  In  Oom.  r.  Ray- 
mond, 97  Maaa.  6^  It  la  said  to  be  the  gen- 
end  mlev  where  acts  wblcb  are  not  evU  In 
themadrea  are  prohibited  by  law  from  mo- 
tives of  puUlc  poll<7,  and  not  because  of 
tlielr  nunral  turpltode  or  the  criminal  Intent 
with  which  they  are  committed,  that  per- 
sons are  bound  to  know  the  facta  and  obey 
the  law  at  th^  perlL  That  doctrine  I  nn- 
derstand  to  be  folly  snstalned  by  the  au- 
thorities. Thus,  In  1  Whort  Crim.  Law,  | 
88,  It  is  aaid:  "Wh«i  a  statute  makes  an  act 
tndlctalde  irreq>ectlTe  of  guilty  knowledge 
then  ignorance  of  fact,  no  matter  how  sin- 
cere, is  no  d^enafc  •  •  •  The  function  of 
Imposing  indlctabllity  on  pmildous  acts,  Ir- 
reapectlre  of  intent,  Is  one  which  has  been 
exercised  by  l^slatures,  not  only  frequent- 
ly, but  from  necesi^ty.  •  •  •  The  ques- 
tion Is  one  of  policy;  and  this  may  be  taken 
Into  consid»Htlon  when  the  legislatlre  mean- 
ing la  sought.  That  a  man  should  be  oonvict- 
ed  of  a  maUdouB  act  without  proof  of  mal- 
ic^ or  of  a  ne^lg^it  act  without  proof  of 
negligence^  Is  of  course  an  enonnlty  which  no 
legislature  conld  be  supposed  to  direct.  But 
it  is  otherwise  as  to  certain  mischievous  acta, 
which  It  may  be  a  sound  policy  to  prohibit 
arbitrarily,  because  they  imperil  public  safe- 
ty, (as,  for  example,  the  selling  of  Intoxicat- 
ing drinks  and  defective  storing  of  explosive 
compounds,)  and  because  to  require  scienter 
to  be  proved  would  be  to  defieat  the  object 
ct  the  statutes,  since  In  many  cases,  and 
those  the  most  dangerous  of  the  dass,  It 
would  be  ont  of  the  powa  of  the  prosecn- 
ti<u  to  prove  scienter  beyond  reasonable 
doobt  •  •  •*'  The  doctrine  ot  the  state- 
menta  quoted  Is  Ulnatrated  by  the  citation  ot 
numerous  casea  where  perstma  were  adjudg- 
ed gull^  of  crimes  by  innocently  doing  acts 
wblcb  they  believed,  and  had  good  reason  to 
believe,  w««  lawful;  and  the  conclusion  of 
tbe  author  is  that  honest  Ignorance  of  a 
fact  may  be  no  more  a  defense  than  honest 
Ignorance  of  a  law,  and  that  honest  belief 
tliat  an  Illegal  act  Is  legal  la  not  necessarily 
a  defense  In  a  criminal  prosecution.  See, 
also,  State  v.  Hartflel.  24  Wis.  60;  4  Amer. 
«c  Eng.  Enc.  Law,  689.  The  doctrine  of  the 
authorities  cited  was  approved  In  the  re- 
cent case  of  Com.  v.  Wdss,  139  Pa.  St  217, 
21  All.  10.  A  leilalattve  enactment  of  that 
state,  known  as  the  "Oleomargarine  Act," 
provided  that  "no  person.  Arm  ot  eoiporate 
body  shall  manufacture  out  of  any  oleagi- 
nous aubstanoe  or  any  compound  ot  the  aam^ 
other  than  that  produced  from  unadulterated 
milk  or  of  cream  trom  the  same,  any  artlde 
i/oslgned  to  take  the  place  of  butter  or  cheese 


produced  from  pure  anadnlterated  milk,  or 
cream  from  the  same,  or  of  any  Imitation 
or  adulterated  batter  ot  ^eeee,  nor  shall  seO 
or  ofCer  for  aale,  or  have  hi  his,  her  ot  their 
possession  with  Intent  to  adl  the  same  as  an 
article  of  food."  The  act  also  provided  that 
every  ptxmm  who  should  manufacture,  sen, 
or  otla  or  expose  tot  sale,  or  have  in  his 
posseealon  with  intent  to  seU,  any  substance^ 
the  manufBCture  and  sale  of  which  la  pro- 
hibited tij  the  envision  quoted,  should  tar 
every  such  oBaiae  forfeit  and  pay  the  sum 
of  f  IOOl  The  actlfHi  named  was  commenced 
against  the  keeper  of  a  restaurant  to  recover 
the  statutory  penalty  for  a  violation  of  the 
law.  It  appeared  that  he  had  served  a  cus- 
tomer with  oleomargarine,  contrary  to  tbe 
provisions  of  ^e  act  spedfled,  but  that  he 
did  not  knowingly  furnish,  or  authorize  to 
be  furnished,  to  any  of  his  costomors,  any 
oleomargarine,  but,  so  far  as  he  knew,  fur- 
nished genuine  buttor.  In  considering  bis 
guilt  Uw  court  said:  "Whether  a  criminal  hi- 
tent  or  a  guilty  knowledge  la  a  nscesaary  tn- 
gredlent  of  a  statutory  offeose  Is  a  matter  of 
construction.  It  la  for  the  legislature  to 
determine  whether  the  public  Injury  threat- 
ened In  any  particular  matter  is  such,  and 
so  great,  as  to  justify  an  absolute  and  Indis- 
criminate prohibition,  even  If,  in  the  honest 
proseoatlML  of  any  particular  trade  or  busi- 
ness^ conducted  tor  the  manfactore  of  ar- 
ticles of  food,  the  product  is  healthful  and 
nutritious;  yet,  If  the  opportunities  for  fraud 
and  adulteration  are  such  as  to  threaten  the 
public  health,  It  Is  undoubtedly  in  the  power 
of  the  legislature  ttihet  to  punish  those  who 
knowingly  traffic  In  tbe  fraudulent  article,  or, 
by  a  sweei>Ing  provision  to  that  effect,  to 
prohibit  iha  manufacture  and  sale  altogether. 
The  question  for  us  to  decide,  thoefore,  is 
whether  or  not,  from  the  language  of  the 
statute,  and  in  view  of  the  manifest  pur^ 
pose  and  design  of  the  same,  the  legislature 
Intended  that  the  l^allty  or  Illegality  of  tbe 
sale  should  dqiend  upon  the  Ignorance  or 
knowledge  of  the  party  charged.  The  stat* 
nte  in  question  was  the  exwdse  ot  the  po- 
llco  powa,  and  the  act  was  sastataied  upoa 
this  grotmd,  not  only  In  this  conrt,  bat  also 
In  the  siuireme  court  of  the  United  States. 
•  •  *  The  prohibition  Is  absolute  and  gen- 
eral; It  could  not  be  expressed  tn  terms  more 
eipllcit  and  comprtiiaiaiv&  The  statutwy 
deflnltlon  of  the  offense  embraces  no  word 
implying  that  the  forUddoi  act  shall  be  done 
,  knowingly  or  wUlfolly,  and,  If  it  did.  the 
'design  and  purpose  of  the  act  would  be  prac- 
tically defeated.  The  intention  of  the  leg- 
islature is  plaln,r-that  perscma  oigaged  in  the 
traffic  Shan  agage  in  it  at  their  peril,  and 
that  they  cannot  set  up  thdr  Ignorance  of 
the  nature  and  qualities  of  the  commodities 
tbsf  seU  as  a  defaia&" 

Tbe  role  ot  the  anthorittos  cited  has  beat 
frequently  recognised  this  court  In  State 
V.  Probasco.  62  Iowa,  401.  17  N.  W.  607.  it 
was  held  that  If  a  minor  was  permitted  tt* 
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remain  la  a  UUloM  ■akxm,  In  Tbdatlon  of 
tbe  statnte,  the  offnise  prescribed  by  Uie 
Btatote  wu  oommltted,  even  thougb  the 
keep«  ot  the  saloon  did  not  know  of  tlie 
presence  of  ibe  minor.  See,  also,  State  r. 
Thompson.  74  Iowa.  122,  S7  N.  W.  104.  The 
same  mle  has  been  applied  In  cases  InrolTlnff 
acts  wrong  In  tbemselvsB.  Thus,  In  State  t. 
Newton,  44  JovtL,  48,  U  was  hdd  Uut  a  per- 
son who  nude  an  assanlt  on  a  funale  nndtt 
tbe  flse  ot  10  years  iot  a  poipose  forbidden 
by  section  3Sei  of  the  Cods  was  gouty  of  a 
Tlolatlon  of  section  8878,  eren  thon^  hs 
did  not  know  that  tbe  chUd  was  under  that 
sge.  It  was  said  that  the  crime  ^d  not  de- 
pend upon  tbe  knowledge  of  defradant  of 
the  fact  that  the  dilld  was  nnder  10  years  of 
mgo,  bat  upon  the  fact  Itsett.  Tbe  case  of 
State  T.  Bnhle,  8  Iowa,  44%  announces  a 
similar  doctrine^  and  It  la  supported  na- 
merouB  dedMcms  in  drll  cases.  In  Dudley 
T.  Santblne^  40  Iowa,  600,  It  was  held  that, 
where  the  agent  of  the  owner  of  a  salom 
sold  Intoxicating  liquor  to  a  person  who  was 
In  the  habit  of  becoming  Intoxicated  In  tIo* 
httlon  of  law.  his  prlndpol  was  llaUe^  al- 
though the  Uqiuor  was  mOA  without  his 
knowledge,  and  In  violation  of  Instrnctlons 
he  bad  given.  See,  also,  Ghurdi  t.  Hlgham, 
44  Iowa,  482.  Where  a  person  had  tbe  rU^t 
to  sell  Intoxicating  Ugnor  to  some  pwsons. 
but  was  prohibited  from  sdllng  to  a  minor, 
he  was  guUty  of  a  Tlolatton  of  the  law  In 
selUng  to  a  minor,  although  he  did  not  know 
that  the  purchaser  had  not  attained  his  ma- 
jority, and  had  good  reason  to  suppose  that 
he  had.  Jamison  r.  Burton,  48  Iowa.  282. 
If  a  person  set  fire  to  and  bum,  or  cause  to 
be  burned,  any  prairie  or  tlmbw  land,  and 
allow  snofa  fire  to  escape  bis  control,  between 
tbe  1st  day  of  September  In  any  year  and  Qie 
let  6aj  oC  May  fMIowIng,  he  Is  abaohitely 
Uabls  for  damages  which  result,  and  his  lia- 
bility Is  not  affected  by  the  degree  of  dlU- 
gence  he  used  to  prevent  tbe  escape  of  the 
Ore.  Conn  t.  Hay.  36  Iowa,  241;  Thobnm 
T.  CampbdO,  SO  Iowa,  S40.  46  N.  W.  769. 

Section  4069  of  tbe  Code,  as  amended  by 
diapt^  156  of  tbe  Acts  of  the  2l8t  General 
Assembly,  provides  that  "any  person  who 
■hall  be  Injured  or  damaged  by  any  of  the 
acts  of  tbe  persons  named  In  section  405S 
snd  which  are  probiblted  by  such  section,  In 
addition  to  the  remedy  therein  provided, 
may  bring  an  action  at  law  against  any  sacb 
persons,  agents,  employee  or  corporation* 
mentioned  therein,  and  recover  tbe  actual, 
damages  snstnined  by  the  peieon  or  persona 
so  injured,  and  neltbw  said  crlmlntil  proceed- 
ing nor  said  civil  action,  In  any  stage  of  the 
aamo,  shall  be  a  bar  to  a  conviction  or  to  a  re- 
covery in  tbe  other."  This  section  antborises 
a  recovery  tor  damages  which  were  caused 
by  any  of  the  acts  prohibited  by  the  pre- 
ceding section.  It  ftdlows  that  if  they  may 
be  oommltted  wtthont  knowledge  ot  the  con- 
dition ot  the  cattle,  althonf^  reiisonable  care 
kas  been  exercised  to  ascertain  It,  and  with- 


out an  era  Intent  pmons  lajarsd  by  ttwm 
may  recover  damages  caused  thereby,  with- 
out regard  to  the  knowledge  or  Intent  ot  the 
persona  who  committed  them,  and  without 
regard  to  the  dlUgoiee  Qiey  used  to  avoid 
them.  Tbe  right  of  recovery  extends  to  all 
acts  causing  damage  which  are  made  crim- 
inal by  the  statute.  Section  4068  is  in  the 
nature  of  a  poUoe  regulation.  In  Bailroad 
Ok  t.  Hnseo.  85  U.  B.  46^  It  was  admitted 
tfaat.  In  the  exercise  of  Its  police  powers,  a 
state  may  enact  lavn  for  the  protection  of 
property  within  Its  borders,  and  to  that  aid 
may  exdnde  animals  having  contagious  or 
Infectious  diseases;  and  tbe  same  doctrine 
baa  been  announced  In  ottiw  eases  and  Is 
well  settled. 

It  Is  said,  however,  that  the  statute  under 
consideration,  so  far  as  the  rule  of  liability 
thereunder  la  involved,  Is  not  eSsentisUy  dif- 
ferent ftom  that  bmistmed  ta&  SmsU  t.  Rail- 
way Ool,  00  Iowa,  338,  and  that  the  doctrine 
of  that  case  should  be  t^tiM  In  thla.  It 
does  not  seem  to  me  Qiat  tbm  Is  anything 
to  Justify  the  presumption  that  tbe  geaeral 
assembly  Intended  to  Incorporate  the  doc- 
trine of  the  SmaU  Case  In  Its  rerislon  of 
sections  40B8  and  40S8  at  the  Code.  Tlie 
originals  at  those  sectlmzs  were  enacted  by 
the  12th  general  asaembly  la  the  year  1868, 
and  wrae  Inoorporatad,  hi  a  medtfied  torn.  In 
the  Code  of  1878,  nearly  riz  years  before  the 
opinion  In  the  SmsU  Case  was  filed.  IBoth 
the  act  of  1868  and  the  Code  made  It  unlaw- 
fnl  for  any  one  to  bring  into  tbe  state  Texas 
cattle,  and  provided  for  the  reoovory  of  dam- 
agea  by  persona  Injured  by  vlolatlana  of  the 
law,  and  cmtalned  nothlnjEr  to  Indicate  that 
such  viola tkma  would  depend  upon  the 
knowledge  or  negligence  of  Hie  petaon  who 
should  bring  the  cattle  into  the  atata  In 
that  respect  Uuse  atatutca  were  In  l^ial  ef- 
fect the  same  as  tbe  act  of  tbe  21st  general 
assembly.  An  additional  reason  for  condnd- 
Ing  that  tbe  gimeral  assemb^  did  not  Intend 
to  adopt,  in  the  act  of  1886,  the  constmctloD 
placed  upon  section  1288  In  the  SmaU  Case, 
la  the  fact  that  the  opinion  in  that  case  was 
founded  almost  wholly  vjfoa  considerations 
which  have  no  appUcatton  to  the  act  nnder 
oonalderatloa.  The  portion  of  section  1280 
construed  In  tbe  Small  Case  Is  aa  ftdlows: 
"Any  corporation  operating  a  railway  shall 
be  llaUe  fer  all  damages  by  fire  that  is  set 
out  or  caused  by  operating  of  any  such  rail- 
way, and  such  damage  may  be  recovered  by 
the  party  damaged  in  tbe  same  manntf  aa 
set  forth  In  this  section  la  regard  to  stock.** 
The  court  said:  "Tbe  first  dause  of  the  pro- 
vWon  might  seem  to  create  an  absolute  Ila- 
Ullty.  It  makes  tbe  company  UaUe  for  all 
fires  caused  by  the  operadng  of  Its  road.  If 
this  provision  stood  alone,  It  wonld  go  for  to 
support  tbe  platntllTs  construction,  (that  the 
liability  created  la  absolute,  not  depaidlng 
on  the  negligence  ot  defradant,)  although  It 
wonld  not  neceasarOy  sustain  It,  as  we  win 
hereafter  endesvm*  to  show."  The  conrt  oim- 
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chuled  tfant  the  liability  was  not  ab8<Hute,  for 
the  reasona  (1)  Qiat  the  first  clause  was 
coupled  with  a  provlsloa  which  provided  for 
the  manner  of  recovery;  (2)  tliat  when  a  fire 
occurs  in  the  lecttlmate  use  of  railway  prop- 
erty, without  fault  In  the  mode  of  use,  and 
simply  liy  the  Intervention  of  an  uncoutrolla- 
ble  element  of  nature,  the  cause  of  the  fire 
is  to  be  referred  to  the  el^ent,  and  not  to 
the  use;  <3)  lliat  in  paying  the  damages  tase 
ita  right  of  way  the  railway  company  com- 
pensates the  pro^rty  owner  for  the  dangers 
to  which  his  property  is  exposed  by  operating 
the  railway;  (4)  that  the  statute  was  of 
doubtful  construction,  and  It  was  therefore 
proper  to  give  stfme  weight  to  what  might 
be  considered  as  demanded  or  forbidden  bgr 
the  public  interest;  (5)  tliat  contributory  neg- 
ligence of  the  property  owner  would  defeat 
recovery  when  the  corporation  was  in  fault, 
and  should  also  defeat  it  when  the  corpora- 
tioQ  was  not  in  fault  It  seems  to  me  ap- 
parent that  the  first,  second,  and  third 
groonds  of  the  opinion,  as  I  have  stated 
them,  do  not  exist  in  this  case.  The  lan- 
guage used  In  the  statute  of  188tt  is  not 
doubtful,  but  direct  and  clear,  and  the  policy 
of  the  statute  is  not  a  matter  for  judidal 
omsideratlon.  The  conclusion  of  the  opin- 
ion that  the  corporation  Is  not  liable  whea 
the  property  owner  Is  guilty  of  contributory 
negligenoe  Is  contrary  to  the  rule  adopted  by 
this  court  In  West  v.  Railway  Co.,  77  Iowa, 
6M,  S6  N.  W.  479,  and  42  N.  W.  612,  and 
other  cases.  Whether  the  decision  in  the 
Small  Case  Is  correct  la,  it  seems  to  me^  a 
question  which  la  not  involTed  in  tUM  caae, 
and  which  there  is  no  oocaalcHL  to  determbUL 
The  Kansaa  caaea  idted  in  the  <^nion  of 
the  majority  reat  in  pert  ivon  a  statute  en- 
acted after  the  one  which  was  directly  in- 
Tolred,  but  upon  the  same  subject,  which 
provided  that  when  the  cattle  which  com- 
municated the  disease  wwe  toought  into  the 
state  fran  a  place  south  of  the  ttalrty-aer- 
oitb  parallel  of  ncvth  latitude,  tbftt  fact 
should  be  taken  as  ^ma  fade  erldence  that 
the  cattle  were  capable  of  commnnleatlng, 
and  liable  to  import,  the  disease,  and  that 
the  owner  or  person  in  ctiarge  of  the  cattle 
hod  fan  knowledge  and  notice  thereof.  Our 
statutes  Gmtain  no  prorislon  of  that  Und. 
It  Is  sold  the  principle  stated  In  8  Greenl. 
Bv.  I  21,  *'can  bare  no  application  to  one 
who,  in  the  pnranit  of  a  lawful  calling,  and 
In  the  exercise  of  proper  care  and  caution, 
does  an  act  contrary  to  some  atatatory  re- 
qnliement"  8o  far  aa  that  statement  re- 
fera  to  acts  whicfh  are  prohlMted  by  Bta^ 
ntcs,  without  r^ard  to  the  knowledge  or  io- 
teat  with  which  they  are  committed,  and  ea- 
pedally  those  In  the  nature  of  police  regular 
tlons,  It  seems  to  me  to  be  contrary  to  the 
anthortties,  Including  deeislonrof  this  court, 
and  not  to  be  well-founded  in  reason.  It 
is  well  settled  that  honest  Ignorance  of  the 
law  will  not  excuse  its  violation,  and  in 
many  cases  It  la  aa  reasonable  and  as  con- 


slstent  with  a  due  rogard  to  liberty  and 
property  to  provide  that  honest  Ignorance  of 
a  fact  ^lall  not  excuse  a  violation  of  a  law 
which  is  demanded  by  public  policy.  The 
oleomargarine  act  of  Pennsylvania  does  not 
prohibit  the  acta  therein  contemplated  in 
terms  any  more  direct  and  positive  ttiaa 
does  the  statute  under  consideration,  and 
the  language  used  by  the  supreme  court  of 
that  state  which  I  hare  quoted  Is,  in  the 
main,  applicable  In  this  case.  The  statutory 
definition  of  the  offense  charged  against  de- 
fendant "embraces  no  word  implying  that 
the  forbidden  act  shall  be  done  knowingly 
or  willfully,  and.  If  It  did,  the  design  and 
purpose  of  the  act  would  be  practically  de- 
feated." The  general  assembly  intended  to 
protect  the  large  and  growing  cattle  Into*- 
ests  of  this  state  from  the  danger  to  which 
they  would  be  exposed  If  cattle  In  the  con- 
dition specified  in  the  act  should  be  brought 
Into  the  state.  It  was  for  the  general  as- 
sembly to  determine  whether  that  danger* 
and  the  Interests  threatened,  were  "so  great 
as  to  Justify  an  absolute  and  indiscriminate 
prohibition."  If  a  railway  coi-poratlon  may 
excuse  Its  act  In  bringing  Into  this  state  pnn 
lilblted  cattle  on  the  ground  that  It  did  not 
know  their  condition,  and  could  not;  with 
fffdlnory  and  reasonable  care,  have  asc^- 
tained  it,  then  it  seems  to  me  evident  that 
the  statute  must  fail  to  accomplish  Its  pur- 
pose to  a  great  extent,  if  not  wholly;  and 
that  is  especially  true  if  the  corporation  may 
be  reaulred  to  reotive  such  cattle,  and  de- 
liver them  to  the  contignee  within  this  state, 
without  regard  to  their  cmdltion;  and  I  un- 
derstand the  opinion  ia  the  majority  to  Imld, 
in  effect,  that  when  a  loaded  car,  althou^ 
containing  inrohlbited  animate,  la  tendered  to 
anch  corporation,  It  la  Its  duty  to  recelTe 
and  forward  it,  and  to  act  promptly  in  do- 
ing ao,  and  that  such  doty  may  mdfcs  un- 
necessary such  a  delay  as  would  be  required 
to  aacertain  their  condition.  That  it  la  nae> 
essary  to  so  hold  to  sustain  the  opinion  ap- 
pears ftom  the  (act  that,  If  the  mere  con- 
(duBlMia  set  out  in  the  portion  of  the  answer 
demurred  to  are  disregarded,  no  effort  what- 
ever on  the  part  of  the  defendant  to  ascer- 
tain the  oMtditkm  ct  the  cow  is  shown.  The 
ttieory  of  the  answer  seems  to  be  that  as  the 
defendant  had  no  actual  knowledge  of  the 
condltlui  of  the  cow,  and  oouid  not  have 
ascertained  it  readily  by  Inqoiry,  it  would  not 
hare  been  Justified  In  delaying  to  receive  and 
forward  the  car  until  it  could  ascertain  the 
fact  If  that  te  the  law,  Oud  under  the  rule 
of  the  nujcrlty  opinion  it  seems  to  be.)  tis« 
casea  in  which  railway  corporations  bringing 
prohibited  cattle  into  thte  state  cannot  sliow 
lade  of  knowledge  must  be  few;  for  such 
cattle  will  ordinarily  be  received  from  other 
railways,  loaded  in  cars,  and  forming  part 
or  ail,  of  foil  car  hwds.  and  the  obligation  to 
rec^ve  and  formird  them  without  delay 
will  be  aa  preasing  as  It  waa  in  this  ease.  It 
Is  said  tliat  the  objection  that  under  the 

Digitized  by  Google 


726 


NOBTHWESTEBN  BBPORTER,  VoL.  57. 


(Iowa. 


construction  adopted  b7  tbe  majority,  the 
statute  will  tuire  little,  if  any,  effect  is 
groundless,  and  ttie  result  of  tbe  decision  In 
tbe  Small  Case  Is  cited  In  rapport  of  that 
statement  But  the  character  of  the  cases 
contemplated  by  section  1289  of  the  Code  is 
wholly  unlike  those  for  which  the  statute  un- 
der consideration  provide  When  property 
is  destroyed  by  fire  from  a  locomotlTe  en- 
gine, the  circumstances  attending  its  de- 
struction are,  or  may  become,  fully  known  to 
the  owner,  and  proof  of  them  Is  readily  ob- 
tainable. For  that  reason  be  may  be  able 
to  overcome  tbe  prima  facie  showing  of  the 
railway  company  that  its  engines  were  In 
good  order,  and  that  it  was  free  from  negli- 
genoe  In  setting  the  flres.  But  to  rebut  proof 
of  care,  and  want  of  knowledge,  on  the  part 
of  the  company  In  coses  arising  nnder  the 
statute  In  controrersy,  the  person  Injured 
would  be  compelled  to  seek  evidence  of  a 
kind  difficult,  If  not  impossible,  to  ascertain, 
beyond  tbe  limlta  of  the  state  and  In  un- 
known quarters,  and  practically  he  would  be 
in  the  power  of  the  company.  I  do  not  think 
tluit  a  railway  company  can  be  compelled  to 
receive  and  bring  into  this  state,  without 
delay,  freight  in  car  lots  which  includes  pro- 
hibited cattle.  The  act  prohibiting  them  is 
valid,  and,  so  long  as  it  stands,  its  violation 
tB  not  required  by  any  act  of  congress  or  of 
the  gena:a.l  assembly. 

The  hardship  involved  In  holding  the  de- 
fendant liable  if  it  could  not,  with  rea- 
sonable diligence,  have  discovered  the  actual 
condition  of  the  cow.  Is  evident,  and  might 
well  be  consido^  by  the  general  assembly 
In  determining  whether  criminal  ItablUty 
should  be  Incurred  In  such  cases;  but,  so 
long  aa  the  statute  creates  the  liability,  the 
courts  should  not  Interfere  to  defeat  the 
legislative  purpose.  That  hardship  and  ap- 
parent injustice  sometimes  result  from  the 
enforcement  of  criminal  statutes  is  inev- 
itable; but  that  is  not  a  sufficient  reason 
(or  not  enforcing  them,  ncr  for  adopting  a 
nUe  of  construction  which  may  do  Justice 
In  exceptional  cases,  but  which  will  tend  to 
defeat  It  In  othors.  In  this  case  it  would 
not  be  a  greater  hardship  to  require  de- 
fendant to  pay  the  damages  which  its  act 
In  bringing  the  cow  into  the  state  caused 
than  it  is  for  the  plaintiff  to  sustain  It  with- 
out compensation,  and.  If  both  parties  are 
equally  free  from  negligence  or  Intentional 
wrouK,  there  would  be  an  element  of  Jus- 
tice frequently  recognized  by  the  courts  In 
oompelllDg  the  one  whose  act  caused  the 
loss  to  bear  It  That  the  statute  In  question 
was  Intended  to  create  an  absolute  liability 
tot  the  bringing  Into  the  state  of  prohibited 
vuttl(.<,  without  regard  to  tbe  knowledge  or 
intent  with  which  It  was  done,  is  further 
shown  by  the  general  course  of  procedure  In 
regard  to  criminal  statutes  which  was  pur- 
sued by  tbe  general  assembly  which  enacted 
It  That  body  passed  17  acts  which  were 
of  a  criminal  character,  or  contained  penal 


provlfldon^  Two  of  them— chapter  66  of  the 
Acts  of  the  2l8t  General  Assembly,  relating 
to  the  sale  of  intoxicating  Uquors,  and  <diap- 
t^  88,  relating  to  tbe  practice  of  pharmacy 
—related  to  rabjects  upon  which  It  Is  admit- 
ted the  general  assembly  may  propvly  legis- 
late, creating  liabill^  for  prohibited  acta 
without  regard  to  the  knowledge  with  which 
they  are  committed,  and  need  not  be  con- 
sidered. Of  the  remaining  16,  chapter  80. 
relating  to  embezzlement;  chapter  03.  re- 
lating to  fish  dams;  chapter  76,  relating  to 
foreign  corporations;  chaptw  78,  reiattng  to 
the  funding  of  Indebtedness  of  certain  cities; 
chapter  79,  prohibiting  traffic  In  hogs  which 
died  of  disease;  chapter  104,  regulating  the 
practice  of  medicine;  chapter  117,  relating 
to  mortgaged  po-sonal  property;  chapter 
148,  providing  for  a  custodian  of  public 
buildings;  chapter  161,  in  regard  to  elec- 
tions; and  chapter  177,  relating  to  obscene 
literature,— contain  provisions  of  a  penal 
nature,  without  In  terms  making  knowledge 
or  Intent  an  element  of  the  act  prohibited; 
bat  In  each  case  the  act  Is  of  such  a  nature 
as  necessarily  to  involve  knowledge,  or  neg- 
ligence In  not  obtaining  it  Chapto:  52,  re- 
lating to  Imitations  of  butter  and  cheese; 
chapter  66,  relating  to  mutual  benefit  as- 
sociations; chapter  165,  relating  to  the  sale 
and  transfer  of  grain;  and  chaptn-  174,  to 
prevent  fraud  In  canned  food,— create  of- 
fenses which  may,  for  convenience,  be  di- 
vided Into  two  classes:  (1)  Those  which  in- 
volve the  doing  of  an  act  prohibited,  or  the 
omission  of  an  act  commanded,  where  knowl- 
edge that  the  act  or  omission  is  unlawful 
exists  from  the  nature  of  the  case,  unless 
there  has  been  negligence  to  obtain  It;  and, 
.  in  those  cases,  words  requiring  knowledge 
I  as  an  element  of  the  offense  are  not  used  In 
the  statute.  ^)  Those  acts  or  omissions 
which  are  prohibited,  but  which  are  not 
criminal  unless  the  act  or  omission  Is  with 
knowledge  that  it  Is  unlawful;  and  in  the 
definition  of  those  offenses— some  eight  or 
more  In  all— the  word  "knowlni^*  Is  used 
in  each  case.  Thus,  section  2  of  chapter 
62  makes  It  a  misdemeanor  toe  any  pason 
who  manufactores  Imitation  botttf  or  lAeese 
to  omit  to  mark  It  in  the  mannor  prescribed 
j  In  the  act  It  Is  not  said  that  the  maoufactur- 
I  er  must  know  of  the  omission  In  order  to  com 
j  mit  the  offense,  but  it  is  within  his  power 
I  to  know  and  prevent  It  The  next  four  svi- 
tions  provide  for  Tarious  crffensee,  but  make 
I  knowledge  a  necessary  element  of  each  of 
;  them.  In  terms  which  cannot  be  misund^ 
i  stood.  Thus,  section  8  provides  that  "no 
carrier  shall  knowing  receive  for  the  pur- 
pose of  forwarding  or  transporting  any  im- 
itation buttw  at  imitation  cheese,"  unless  it 
^11  be  marked  and  consigned  in  the  man- 
ner prescribed.  Section  8  makes  the  posses- 
sion w  control  of  Imitation  butter  or  checsi'. 
not  marked  as  required  by  the  act  iffesumi>- 
tlve  evidence  of  knowledge  on  the  part  of 
tile  person  having  soch  posaesslmi  or  oon- 
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tnA.  Chapter  156  la  the  only  one  of  the 
17  acts  of  the  2l8t  goieral  assembly  referred 
UK  If  chovMr  06  ke  »cepted,  which  prohibits 
an  a/et  which  mof  be  permitted  In  honest  ig- 
norance  that  it  la  forbidden,  without  in  terms 
■laMni?  knowledgi  that  It  was  forbidden 
■eoessary  to  a  coarlction.  The  general  as- 
a«nbl7  was  careful  \o  provide  tliat  a  carrier 
should  not  be  Uabfc  to  a  fine  of  not  more 
than  flOO,  ntfp  to  inprisonment  not  exceed- 
tng  30  days,  for  rerelring  Imitation  butter 
•r  cheese  not  pro  vly  marked  and  con- 
dgned,  unless  it  ■  ^one  with  knowledge 
of  the  fact  The  c^Jlsalon  to  provide  that 
the  acts  prohibited  'by  the  statute  under 
omsldaatlon  must  M  done  with  knowledge 
to  create  the  hearie^-i  criminal  liability  and 
the  drll  liability,  In  rlew  of  the  rule  fol- 
lowed in  other  caaea.  Is  most  significant 
It  seems  to  me  the  omission  can  have  but 
one  explanation,  and  that  is  that  In  enact- 
ing chapter  156  the  general  assembly  de- 
signed to  make  the  prohibited  act  penal, 
and  to  create  an  absolute  liability,  without 
regard  to  the  knowledge  of  the  party  com- 
Bitting  it  The  facts  in  this  case  tend 
strongly  to  Justify  the  general  assembly  in 
sdoptlng  stringent  measures  to  keep  out  of 
the  state  cattle  In  the  condition  described 
In  the  statute.  The  bringing  into  the  state 
oi  one  cow  resulted  in  the  death  of  thirty- 
two  cattle  owned  by  the  plaintUT.  If  ship- 
Bents  into  the  state  of  cattle  In  condition 
to  communicate  to  other  cattle  the  disease 
contemplated  by  the  statute  were  numerous, 
the  loss  which  such  shipments  might  cause 
to  the  cattle  Industries  of  the  state  Is  be- 
read  computation.  That  fact  was  known  to 
the  general  assembly  when  the  statute  was 
enacted,  and  no  doubt  was  felt  to  be  a 
mfflcient  Justification  of  the  severe  provl- 
sioQs  which  It  contains.  It  seems  to  me 
that  the  Interpretation  of  the  statute  adopted 
in  the  opinion  of  the  majority  Is  contrary 
to  the  legislative  Intent,  and  that  its  prac- 
tical effect  win  be  to  defeat  tha  legislative 
wllL 


COHOON  T.  CHICAGO,  B.  &  Q.  R.  CO. 

(Supreme  Goort  of  Iowa.  Jan.  81,  1884.) 

Railroad  Coupaniea—Neouoexoe— Killing 
Stock— Failurk  to  Frnce. 

1.  Code,  I  1289,  provides:  Any  railway, 
ttat  fails  to  fence  against  live  stock  running 
at  large,  at  all  points  where  such  right  to  fence 
exists,  shall  l>e  Uable  for  any  saai  stock  in- 
jured or  killed  throagh  the  want  of  sach  fence, 
■dees  the  same  was  occasioned  by  the  willful 
set  of  the  owDer.  The  operating  of  traitis  upon 
4^K>t  grounds  where  do  such  fence  is  built,  at 
s  greater  rate  of  speed  than  eight  miles  per 
hour  shall  be  deemed  negliureDce,  and  ren- 
dc-r  the  company  liable.  Beta,  that  the  only 
fiability,  ander  the  statute,  for  injuries  caused 
ky  a  train  ronning  faster  than  eight  miles  per 
sour  in  depot  grounds,  is  for  Injuries  to-  live 
stock  "mnning  at  large,"  and  the  statute  does 
■ot  aiH)dy  to  injiiries  to  a  horse  harnessed  to  a 
wagon. 

2.  This  statute  does  not  require  railway 


companies  to  fence,  where,  In  view  of  the  pub- 
lic eonvmience,  it  Is  not  suitable  to  do  so,  as 
in  the  case  of  grounds  used  for  depot  pnrpoBea. 

S.  The  fact  that  a  train  Is  ruDning  upon 
depot  grounds  at  a  speed  of  2S  or  35  miles  per 
hour  Is  not  per  se  sufficient  to  establish  negli- 
genoe  upon  the  part  of  the  company. 

Appeal  fn»a  district  court,  Adams  oountr; 
H.  M.  Towner,  Judge. 

Action  to  recover  damages  toe  personal  In- 
juries, and  for  damages  to  horses  and  wagon. 
Jury  trial.'  Verdict,  by  wder  of  court,  for 
defendant  PlalntUE  appeals. 

James  G.  Bull  and  Thomas  L.  Maxwdl,  for 
appellant  Smith  McPheraoD  and  H.  T. 
Granger,  for  appellee. 

KINNSl,  J.  1.  The  petition  charges  the  de- 
fendant with  negligence  in  ninnlng  Its  train, 
which  struck  defendant's  wagon  and  caused 
the  Injuries,  on  the  depot  grounds  In  the 
dty  of  Villlsca,  at  a  greater  rate  of  speed 
than  eight  miles  per  hour.  It  Is  averred  that 
by  reason  thereof  the  accident  happened,  and 
that  plalntlfT  did  not  contribute  thereto.  It 
is  also  claimed  that  defendant  was  guilty  of 
negligence  In  the  speed  at  which  It  ran  Its 
train,  regardless  of  the  statutory  negligence 
pleaded.  The  answer  was  a  general  denial. 
The  court  at  the  close  of  plalntilTs  testi- 
mony, and  on  defendant's  motion,  directed 
the  Jury  to  return  a  verdict  for  defendant, 
which  was  done. 

2.  The  first  question  raised  for  our  con- 
sideration is  'as  to  whether  defendant  was 
guilty  of  statutory  negligence,  In  running  Its 
train  at  a  greater  rate  of  speed  than  eight 
miles  ail  hour  within  the  depot  grounds  of  de- 
fendant There  Is  no  dispute  as  to  the  facts 
touching  this  matter.  All  the  evidence 
showed  that  the  train,  at  the  time  of  the 
accident  '^'as  running  at  a  speed  of  from 
25  to  35  miles  an  hour  upon  depot  grounds 
necessarily  used  by  the  company  and  the 
public.  The  statute  relied  upon  by  appellant 

'  is  Code,  S  1289.  In  order  to  present  the  mat- 
ter intelligently,  It  Is  necessary  to  set  out 
this  section,  as  the  particular  clause  In  con- 
troversy Is  so  connected  with  the  balance  of 
the  8ecti<m  that  to  propnly  construe  It  It 
should  be  read  in  connection  therewith.  The 
section  reads:  "Any  corporation  operating  a 
railway,  that  falls  to  fence  the  same  against 
live  stock  running  at  large  at  all  points  where 
such  right  to  fence  exists,  shall  be  liable 
to  the  owner  of  any  such  stock  Injured  or 
killed  by  reason  of  the  want  of  such  fence 
for  the  value  of  the  property  or  damage 
caused,  unless  the  same  was  occasioned  by 
the  willful  act  of  the  owner  or  bis  agent. 
And,  in  order  to  recover.  It  shall  only  be 
necessary  for  the  owner  to  prove  the  injury 
or  destruction  of  his  property;  and  If  such 
corporation  neglects  to  pay  the  value  of  or 
damage  done  to  any  such  stock  within  thirty 
days  after  no|ice  in  writing,  accompanied  by 
an  affidavit  of  such  injury  or  destruction, 
has  i>een  served  on  any  (^cer,  station  or 

<  ticket  agent  employed  in  the  managemakt  of 
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the  bualuees  of  the  corporation  In  the  county 
where  the  injury  complained  of  was  com- 
mitted, such  owner  shall  be  entitled  to  re- 
cover double  the  value  of  the  stock  killed  or 
damages  caused  thereto;  provided,  that  no 
law  of  this  statet  nor  any  local  or  police 
regulatloivi  of  any  county,  township,  ctty  or 
town,  regulating  the  restraint  of  domestic 
animals,  or  in  relation  to  the  fences  of  farm- 
ers or  land  owners,  shall  be  applicable  to 
railway  trades,  unless  so  specifically  stated 
In  the  law  or  regulation.  The  operating  of 
trains  upon  depot  grounds  necessarily  used 
by  the  company  and  public,  where  no  such 
fence  is  built,  at  a  greater  rate  of  speed 
than  eight  miles  per  hour,  shall  be  deemed 
negligence  and  reader  the  company  llatde 
under  this  section.  And  provided  further, 
that  any  corporation  operating  a  railway 
shall  be  liable  for  all  damages  by  fire  that 
is  set  out  or  caused  by  operating  of  any 
such  railway,  and  such  damages  may  be  re- 
covered by  the  party  damaged  in  the  same 
manner  as  sert  forth  In  this  section  In  regard 
to  stock,  except  to  double  damages."  The 
original  of  this  section  was  enacted  in  1832. 
See  chapter  169,  S  6,  Acts  9th  Gen.  Asacm. 
As  originally  passed,  the  act  did  not  contain 
any  provision  limiting  the  speed  of  trains 
upon  depot  grounds.  That  provision  first 
appears  in  the  Code  of  1873,  and  in  its  pres- 
ent form.  The  section,  as  it  now  reads,  con- 
tains a  provision  making  railway  companies 
liable  for  killing  stock  running,  at  large,  at 
all  points  where  they  have  a  right  to  fence, 
and  hare  not  done  so,  If  the  damage  or  in- 
Jury  resulted  from  a  want  of  such  fence. 
It  contains  a  provision  making  such  com- 
panies liable  for  damages  by  fire  set  out  or 
caused  by  them  In  the  operation  of  their 
roads,  and  also  the  provision  in  controversy, 
relating  to  the  rate  of  speed  upon  deitot 
grounds.  We  think  the  provision  In  contro- 
versy has  no  relaticw  to  a  case  like  that  at 
bar.  Before  this  speed-limit  clause  was  In- 
serted in  this  section,  the  section  fully  pro- 
vided for  liability  for  damages  to  live  stock 
running  at  large,  at  all  points  where  the 
company  had  a  right  to  fence  its  right  of 
way.  This  court  hod  repeatedly  held,  after 
this  original  section  was  adopted,  that  rail- 
way companies  were  not  required  to  fence 
where,  in  view  of  the  public  convenience,  it 
would  not  be  fit,  proper,  or  suitable  to  do  so. 
We  need  not  cite  the  cases.  They  covered 
depot  grounds.  There  was  then  no  statutory 
provision  whatever  touching  the  liability  of 
railway  companies  for  damages  to  stock 
which  might  be  injured  while  running  at 
large  at  depot  grounds,  or  other  places  where 
the  necessities  of  the  public  in  connection 
with  the  railway  company  were  such  as  to 
prevent  the  latter  from  fencing  Its  track.  It 
was  for  the  purpose  of  affording  statutory 
relief  In  such  cases  that  this  speed-limit 
clause  was  inserted  in  this  section.  It  Is 
urged  that  the  language  used  is  general,  and 
must,  therefore,  be  held  to  apply  to  all  cases 


of  Injuries  to  persona  ot>  pfoporty  at  depot 
grounds.  This  court  haft ".'.-fady  held  that 
this  section  did  not  cove.  ■iy>ra,  aittf.  an  in- 
jury to  a  horse  and  wagor  «  of  pharn^lnff 
driven  across  the  tracks. «  >lch  It  Is  admit- 
the  limits  of  depot  gro:  ^  prop«1y  legla- 
that:  "As  the  horse  kU'.T  prohibited  acta 
at  large,  the  material  in-:,  ledge  with  whicb 
plaintiff  was  entitled  t  ^eed  not  be  con- 
section.  This  inquiry  .^ig  16,  chapto'  30. 
the  negative.  It  seeois  i   chapter  03.  re- 
possible  to  construe  t' .,ter  76,  relatinx  to 
This  is  what  the  statu  tter  78,  relating  to 
only  liability  under  it  ft-  m  of  certain  cities: 
killed,  which  Is  runnl  ,j«fflc  In  hogs  which 
r.  Railway  Co.,  75  1     >1D4,  regulating  the 
It  will  thus  be  seen  t^iapter  117,  relating 
ready  said,  in  subst.v  property;  chapter 
has  no  application  '  <  imstodian  of  public 
of  stock  running  at 

ly  said  that  a  case  of  stock  killed  on  depot 
grounds  by  a  train  running  at  a  rate  of  speed 
greater  than  eight  miles  an  hour,  and  whicb 
Is  at  the  time  being  driven  by  the  owner,  to 
not  within  the  protection  of  the  clause  limit- 
ing the  rate  of  speed.  If  appellant's  con- 
tention Is  correct,  this  provision  limiting  the 
rate  of  speed  applies  to  all  cases  of  tX&m- 
ages  to  persons  and  of  damages  to  stock, 
whether  running  at  large  or  in  the  con- 
trol of  the  owner.  There  can  be  no  rea- 
son why,  if  the  words  are  to  be  construed 
generally,  and  without  refvence  to  the  con- 
nection in  which  they  are  oaed,  and  with- 
out regard  to'  what  gave  rise  to  th^  inser- 
tion in  this  section,  they  should  be  held  to 
apply  to  a  case  of  Injury  to  a  person,  and 
not  to  an  injury  to  an  animal  being  driven 
by  that  person.  Yet  such  would  be  the  re- 
sult, unless  we  should  ovarule  Johnson's 
Case.  The  use  of  the  wocA  "public"  in  no 
wise  tends  to  make  this  provision  of  tlte 
statute  of  general  application.  That,  and  the 
wcH-ds  preceding  it  In  the  same  sentence,  are 
simply  descriptive  of  the  place  or  places 
whei'e  the  operation  of  trains  at  a  greater 
rate  of  speed  than  eight  mtles  an  boor  shall 
1)0  deemed  negligence.  This  provision  of  the 
statute  Is  not  ambiguous,  nor  do  we  think 
the  legislative  intenticHi,  as  evidenced  by 
the  language  used.  Is  doubtfoL  la  ooos tru- 
ing statutes,  we  may  take  into  conalderatioo 
all  actfi  relating  to  the  same' ^ubject-matter. 
The  legislature  has  expressly  rested  In  cities 
and  towns  power  to  limit  by  ordinance  the 
speed  of  trakiB.  Code,  I  4(9V?  There  was 
then  no  need  of  another  stattrto**^  provision 
covering  the  same  matt^  wltbf.  Jae  ssjm 
territory.  No  nrisdtlef  remained  to  be  rem- 
edied by  a  statute  limiting  the  rate  of  speed 
upon  depot  grounds,  as  the  sevei-ol  dtlea  and 
towns  in  the  state  were  clothed  with  ample 
authority  touching  that  matter.  'There  Is 
then  no  seeming  necessity,  even,  fw  girlns 
this  provision  of  the  section  the  broad  cwn- 
structlon  contended  for  by  appellant,  and 
wlileh,  to  our  minds,  ia  not  warranted  hy  the 
language  used,  when  we  consider  the  dr^ 
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flvmataose*  iindan  whh^  the  prorislon  wu 
cn&cted,  and  Ita  -friAttnt  object  wtMn  Tiewed 
in  the  J^ier  66  b  vtelasce  of  the  section. 
We.Ji  wblcb  ma^'l'ttMt  the  provision  under 
iwanoe  that  It  Is  f      (»il7  to  casaa  of  dam- 
■uKlng  knowledge      stock  ninnlng  ait  larga 
■eceasary  to  a  eon  'Jitatutorj  asgligmce  la 
•«nbl7  was  careful  oa- 
■lurald  not  be  Uabk     other  than  statutory, 
than  9100,  nor  to  1p  Jlaxcourt  baa  freQaemtlT 
taig  80  d^s,  for  re  ^ular  rate  of  speed 
•r  cheese  not  pro   ^I^se,  evidence  of  negU- 
■tgned,  unless  it  *-    nCatatutory  regulations. 
at  the  fact   The  C  ^  'in  connection  with 
tbe  acts  prohibited  -  •^og  negligence.  Mo- 
CDnridoatton  must  be  -w^^O  Iowa,  205;  Arts 
to  create  the  heavle.  Latty  v.  RaU- 

tbe  dTll  liability,  in  this  case  there  is 
lowed  in  otho-  cases.  -Jftndant  was  negU- 
It  Roov'-  ^  i.*.L«ro4-ViM>^'at  wlilch  It  ran  Its 
train.  There  is  no  claim  that  the  whistle 
was  not  sounded  or  bell  rung,  and  no  other 
facts  which  show  that  the  rate  of  speed 
at  which  the  train  was  running  was,  under 
all  the  circumstances,  such  as  that  It  can 
be  said  that  defendant  was  guilty  of  negli- 
gence. It  follows  that  as  no  negligence  was 
established,  as  against  the  defendant,  there 
could  be  no  recovery  in  tlils  action,  regard- 
less of  the  question  of  plaintiff's  negligence, 
which.  In  the  view,  we  have  taken  as  to  the 
other  lH*anch  of  the  case,  we  need  not  con- 
sider. The  coturt  properly  directed  a  verdict 
for  the  defendant  Affirmed. 


BAIRD  T.  GRAND  RAPIDS  SGHOOXr-FUR- 

NITURB  CO. 
(Sapreme  Court  of  Michigan.  Jan.  23,  XS94.) 
8AI.E— Contract  —  RBsiBViifG  Title  to  Skllib. 

1.  A  contract  for  the  manufacture  and  sale 
of  opera  chairs,  empowering  the  purchaser  to 
rptain  out  of  the  purchase  price  double  the 
price  of  each  chair  not  made  in  conformity  with 
tbe  plans  and  specifications,  until  the  mistake 
■tumid  be  corrected,  mq^es  only  to  errors  of 
measni-cment  and  negligence  in  falling  to  make 
thf  chnirs  conform  to  the  plans  and  ipeci- 
fications,  and  not  to  deftets  of  quality  after- 
wards ascertained  in  putting  the  cliairs  to  use. 

2.  Where  a  written  contract  for  the  manu- 
facture and  sale  of  opera  chairs  reserves  title 
to  the  seller  until  full  payment,  the  fact  that 
there  is  a  breach  of  sn  oral  warranty  as  to  the 
qnality  of  the  chairs  does  not  enable  the  pur- 
chaser to  reta^  them  without  nsyment  and 
the  seller  ma?  maintain  replevin  for  them. 

Error  to  ofrQult  court,  Ingbam  county; 
Rollln  H.  ye^w^Uf  Judge.  , 

Rcplevl  '.>y  James  J.  Balrd  against  the 
Grand  Rapids  School-Furniture  Company  for 
a  number  of  opera  chairs.  From  a  Judg- 
mrat  -for  plaintiff,  defendant  brings  error. 
Revere^. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  GRANT,  J.; . 

October  2,  1990,  plalntier  and  defendant  en- 
tered Into  a  contract  by  which  defendant 
agreed  to  fomlsh  1,500  opera-housd  chairs 
for  his  opi'ra  bouse.    The  price  agreed  upon 


was  to  be  paid  by  a  bankable  note,  due  iiv 
90  days  from  cmnpletlon  of  contract  Ift 
was  provided  that  If  defendant,  tlirougtt  neg>- 
llgenoe  or  error,  made  or  shipped  any  chair 
not  In  conformity  with  the  plans  and  apecifl- 
cattaoa.  plaintiff  "might  retain  in  settlemoit.. 
from  the  amount  agreed  to  be  paid,  douUe- 
the  cost  of  any  cbalra  so  wrongly  made 
mechanically  constructsd.  until  snch  mistake 
should  be  made  good;"  but  no  such  mistake- 
QT  enror  should,  however,  affect  or  delay  set- 
tlemwt  further  than  was  stipulated  as  above- 
stated.  The  title  was  to  remain  In  defrad- 
ant  until  the  purchase  price  was  paid.  The 
ohalrs  were  set  up  and  ready  for  use  Decem- 
ber  18,  1890,  and  were  In  plaintiff's  posses- 
aion  and  use  tlU  this  suit  was  instituted.. 
Defendant  claimed  that  tt  bad  furnished  the 
chairs  according  to  the  terms  of  the  contract. 
Plaintiff  claimed  that  it  bad  not,  and  refuse<i 
to  settle  as  provided  In  the  contract,  or  to* 
give  his  note,  or  to  pay  any  part  of  the  pur- 
chase prlcei.  He  pointed  out  certain  defeots, 
which  defendant  claims  it  remedied.  He 
declined  to  point  out  any  other  defects,, 
claiming  that  he  was  not  familiar  with  the- 
proper  construction  of  such  chairs,  snd^ 
sijould  rely  upon  the  Judgment  of  his  archi- 
tect. October  20,  1881,  defendant,  through, 
its  attorneys,  wrote  a  letter  to  plaintiff  ask< 
log  him  to  point  out  speclfloally  the  defects- 
in  the  chairs,  so  that  defendant  might  rem- 
edy them  if  it  chose  to  do  so,  and  stating 
that  It  would  remedy  any  defects  due  to  any 
neglect  on  their  part  in  furnishing  or  putting 
the  chairs  In.  To  this  letter  plaintiff  made 
no  reply.  Soon  after,  defendant  threatenedi 
to  take  the  chairs  back,  whereupon  plaintiff 
filed  a  bill  In  equity,  and  obtained  an  In- 
junction restraining  defendant  from  taking 
the  chairs  or  bringing  an  action  of  replevin.. 
This  injunction  was  speedily  dissolved.  De- 
fendant again  demanded  the  chairs,  andi 
plaintiff  ^unlocked  the  doors  of  his  opera> 
Iwpse,  and  put  defendant  in  possession  there- 
of; knowing  that  It  would  proceed  immedi- 
ately to  remove  the  chairs.  The  removal: 
wfis  at  once  commenced.  In  15  or  20  min- 
utes afterwards  the  sheriff  appeared  with  a 
writ  of  replevin  issued  at  the  Instance  of 
plaintiff,  and  replevied  them.  Plaintiff's  tes- 
timony upon  this  point  Is  as  fcdlows:  "I 
recollect  the  time  these  parties  came  bete,, 
on  the  date  this  writ  of  replevin  was  Issued.. 
Judge  CahiU  and  Mr.  Perlgrine  came  to- 
gether, and  met  me  in  front  of  the  operik 
house  between  8  and  9  o'clock  in  the  morn- 
ing. Judge  Cahill  said  he  had  come  to  de- 
mand the  chairs.  I  said  to  him  that  I  sup- 
posed that  he  had  had  a  talk  with  yoiu 
[Montgomery,]  but  that  I  would  like  to  see 
you  a  minute  before  making  any  reply.  £ 
had  learned  from  my  attorney  that  he  had> 
had  a  conversation  with  Judge  CahlU  b^fore- 
that  time  in  relation  to  yielding  poasessiou. 
of  these  chairs.  Judge  Cahill  said  he  wouldi 
not  wait,  and  I  simply  said,  'Well,  you  prob- 
ably know  your  buslnoss,  and  I  want  to  saj:- 
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to  yon.  u  I  hare  always  said,  that  the  doors 
ahall  be  opeoud;'  and  I  turned  and  stepped 
Into  the  store,  and  told  the  Janitor  to  open 
Tip  the  front  doors  of  the  opera  house,  and 
the  parties  went  In.  I  did  not  go  up  with 
them,  but  went  np  twenty  or  thirty  uilnntes 
afterwards.  They  were  taking  the  chairs 
-down.  I  think  Mr.  Porlgrlne  was  In  charge. 
I  said,  'You  claim  you  are  in  possession  of 
these  chairs?*  and  he  said  he  did.  He  said 
they  were  there  to  take  the  chairs  out  I 
-said  to  him  there  was  no  need  of  tearing 
them  loose  from  the  floor;  I  intended  to  re- 
plevy them.  I  should  not  only  replevy  the 
chairs,  but,  if  he  did  not  quit  tearing  them 
loose  and  Injuitog  the  floor,  I  should  have 
him  arrested  for  trespass.  I  went  to  see 
-Judge  Cahlll  about  it,  and  said:  T  suppose, 
imder  the  arrangement  with  Mr.  Mongom- 
ery,  you  know  we  are  going  to  replevy  tliese 
chairs.  Why  not  leave  them  where  th^ 
areT*"  The  agent  for  the  defendant  testi- 
fied that  when  Mr.  CahlU  told  plaintiff  that 
they  had  come  to  take  the  chairs,  and  asked 
if  he  would  let  them  in.  plaintiff  replied, 
"Yon  can  go  in,"  called  Mr.  Sanborn,  who 
had  the  keys,  and  said,  "Yon  get  the  keys 
and  let  them  In,"  which  Mr.  Sanborn  did. 
After  this  testimony  was  given,  the  follow- 
ing colloquy  took  place  between  the  counsel 
for  the  respective  parties:  "By  Mr.  Mont- 
t^omery:  I  would  like  to  know  if  defendant 
denies  possession  of  the  property  at  the  time 
the  replevin  writ  was  served.  By  Mr.  Oa- 
hill;  No,  we  claim  to  have  been  In  posses- 
sion, and  to  have  been  put  In  possession  by 
plaintiff,  and  we  claim  that  under  no  cir* 
uumstances  could  the  plaintiff  so  put  ns  in 
possession  for  the  purpose  of  laying  a  founda- 
tion for  the  replevin  suit;  that,  after  having 
put  us  in  possession.  It  was  necessary  for 
the  plaintiff  to  make  a  demand  of  us,  In  any 
-event,  before  this  salt  could  be  maintained. 
Mr.  Montgomery:  I  think  both  propositions 
-are  true.  We  had  no  right  to  put  them  in 
possession  of  this  property  to  lay  a  founda- 
tion to  bring  suit,  and  In  such  case  a  de- 
mand would  be  necessary;  but  we  had  a 
right  to  leave  the  property,  and  say  to  them, 
'If  you  take  it,  you  do  so  at  your  peril.'  We 
claim  a  wrongful  taking,  and  claim  a  de- 
mand." At  the  close  of  the  testimony  the 
record  contains  the  following:  "The  follow- 
ing statement  was  made  by  defendant's  coun- 
sel, by  way  of  admission:  *Mr.  Cahlll:  In 
the  opera  bouse  one  night,  Mr.  Montgomery 
said  to  me,  in  the  presence  of  Mr.  Balrd, 
•■Now,  if  ever  you  want  these  chairs,  you 
■don't  need  to  replevy  them;  you  can  come 
to  me,  and  I  will  open  the  doors  for  you." 
Mr.  Montgomery:  Is  that  all  that  was  said 
tliut  evening?  Mr.  Cahlll:  That  is  all  that 
T  can  recollect.  Mr.  Montgomery:  Didn't  I 
say  that  we  claimed  the  right  to  them,  and 
you  could  take  them  at  your  peril?  Mr. 
<:ahlll:  Afterwards,  in  my  office,  Mr.  Mont- 
4Com«ary  stated  to  me»  "We  will  never  let  you 
•tiaTe  these  chairs;  we  don't  Intend  to."  I 


replied,  **I  understood  yon  to  my,  If  we 
wanted  these  chairs,  we  oould  have  them 
without  replevying  them."  He  says,  '*We 
will  open  the  opera  house  for  yon,  but  we 
propose,  in  case  yon  take  them  oott  to  re- 
plevy them."  I  said,  **1  don't  think  you  can 
do  that"  He  said  he  thought  he  oould,  and 
thCTe  it  dropped.'"  The  court  left  all  the 
issnra  In  the  case  to  the  jury,  who  rendered 
a  Tsrdlct  Cor  Uie  plaintiff. 

Cahlll  ft  Ostrander,  tor  appdlant  H.  V. 
&  R.  A.  Montgomery,  for  appellee. 

QRANT,  J.,  (after  stating  the  facta.)  The 
possession  of  the  defendant  In  a  replevin 
suit  must  be  tortious  at  the  time  of  the 
Issuance  of  the  writ  in  order  to  maintain  the 
action.  How  can  possession  be  t<nrtiona 
when  the  defendant  Is  In  possession  by  per- 
mission of  the  plaintiff?  Clearly,  the  de- 
fendant company  was  entitled  to  retalce  this 
property  if  it  had  performed  Its  contract 
for  the  title  to  the  property  remained  In  it 
until  paid  tot,  and  demand  alone  was  nec- 
essary to  perfect  Its  right  to  possession  and 
to  maintain  replevin.  Claiming  that  It  had 
so  performed  It  It  made  demand  for  the  pur- 
pose of  replevying  the  property.  Instead  of 
refusing  possession,  plaintiff  unkx^ed  the 
docHB  of  his  opera  house,  and  put  defendant 
In  possession  of  the  property.  His  counsel 
conceded  upon  the  argument  that  the  effect 
of  plaintiff's  conduct  was  to  deprive  defend- 
ant of  a  right  of  action  by  replevin.  Con- 
clusively, therefore,  Its  possession  was  not 
and  could  not  be,  tortious.  Poss^lon  must 
be  either  rightful  or  wrongful.  It  cannot  be 
both,  nor  can  It  be  either,  under  the  same 
facts,  at  the  will  of  either  party.  The  pos- 
sessor of  personal  property  cannot  upon  de- 
mand. Invite  the  demander  into  his  house  or 
oihec  buildings,  point  out  the  property  to 
him,  and  say:  "Th»e  It  Is.  You  can  take 
it  but  if  you  do  you  take  It  at  your  perU.  I 
shall  replevy  it  back."  The  demands  In 
such  case  may  lawfully  take  possession  of 
the  property.  Nor  can  the  former  possessor 
put  him  in  the  wrong  by  immediately  de- 
manding possession  back.  The  law  does  not 
permit  such  a  game  of  shuttlecock.  The 
convtfsation  between  the  attorneys  for  the 
respective  parties  in  the  opera  house  does  not 
aid  the  plaintiff.  No  agreement  or  arrange- 
ment was  thereby  entered  into  between 
them.  The  conversation  was  entirely  Ignored 
by  the  defendant,  for  he  proceeded  to  make 
a  demand.  In  ord«  to  take  the  property  by 
due  process  of  law.  Defendant  claimed  and 
demanded  possession  under  the  terms  of  his 
contract.  Plaintiff  perfecUy  understood  this, 
and  surrendered  possession.  He  thereby 
abandoned  all  forma  of  remedy  against  de- 
fendant except  the  right  to  sue  it  for  breach 
of  contract,  In  which  suit  he  would  recover 
such  damages  as  he  could  show  he  had  sus- 
tained, provided  tliat  he  proved  the  breach. 

2.  The  contract,  with  the  plans  and  sped- 
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Scatlona,  which  vreca  made  a  part  of  It, 
covered  the  full  description  and  character 
of  the  chairs  to  be  fomtahed.  All  prior  nego- 
tlatioiu  and  representattona,  therefore,  be- 
came mo'ged  In  it  Bridence  of  a  parol 
warranty  and  a  breach  of  it  was  Incompo- 
tent.  The  rights  of  the  parties  depend  upon 
the  written  contract,  and  must  be  controlled 
by  Its  terms. 

&  The  contract  did  not  glwa  ptetartlff  ttae 
right  to  witUiold  settKment  and  the  execu- 
tion of  his  note  for  a  violation  of  any  war- 
ranty, but  only  gave  falm  the  right  to  deduct 
twice  the  price  of  any  chair  which  was 
wrongly  made,  or  not  mecbaDlcally  con- 
structed In  confwmlty  with  the  plans  and 
specifications.  .The  result  of  the  plalntlfTs 
c<mtentlon  and  the  charge  of  the  court  would 
be  the  destruction  of  the  defendant's  securi- 
ty, provided  the  plalntltr  could  succeed  In 
eouTlnclng  a  Jury  that  the  defoidant  had  in 
any  particular  failed  to  malce  the  chairs  in 
accordance  with  the  contract.  We  do  not 
think  this  a  fair  constmction  to  be  placed 
upon  such  contracts.  The  vendor  retained 
title  in  Itself  for  the  purpose  of  securing  the 
pi^makt  of  the  purchase  price.  Such  con- 
tracts are  valid,  and,  upon  demand,  the 
vendOT  is  entitled  to  retake  the  propoly.  If 
the  property  conveyed  Is  not  fn  accordance 
with  the  contract,  the  vendee  cannot,  at  his 
option,  retain  the  title,  and  thus  deprive  the 
vendor  of  his  security.  The  right  of  the 
veudor  to  retake  his  property  upon  demand 
is  not  dependent  upon  the  verdict  of  a  jury, 
or  tbe  finding  of  a  court,  that  he  did  not 
(urutsh  the  property  as  specified.  The  law 
does  not  give  a  vendee  such  an  advantage. 
Otherwise,  an  trresponalble  vmdee  might,  by 
iaterpbalng  such  a  claim,  defeat  the  sole  pur- 
pose of  such  proviirions.  Upon  failure  to  set- 
tle or  pay  as  agreed,  the  vendor  Is  entitled 
to  ft  return  of  the  property,  if  the  vendee 
has  suffered  damage  the  failure  on  the 
part  of  the  vendor,  he  has  a  remedy  by  ac- 
tion for  breach  of  ctratract  A.  sells  to  B.  a 
faorse  with  warranty  as  to  soundness,  retain- 
ing the  title  till  the  purchase  price  Is  paid. 
B.,  claiming  the  hwse  Is  not  sound,  refuses 
payment  A.  makes  demand,  and,  upon  re- 
fusal to  deliver  possession,  brings  replevin. 
B.  defMids  on  the  ground  of  a  violation  of 
the  warranty,  and  claims  the  right  to  retain 
the  horse  tor  that  reason.  If  bis  defense 
nivalis,  it  must  be  because  the  title  has  passed 
to  him  on  account  of  the  violation  of  the  con- 
tract of  warranty.  Such  a  rule  is  not  sup- 
ported by  antbori^  or  reason. 

4.  After  the  chairs  were  furnished  and  In 
place,  and  defendant  claimed  that  they  were 
in  accordance  with  tbe  contract,  it  demanded 
a  settlement  This  the  plaintiff  refused,  and, 
when  asked  to  point  'out  in  what  particular 
any  of  the  chairs  did  not  come  up  to  the 
contract,  he  refused  to  do  so.  The  defendant 
was  entitled  to  know  In  what  respect  plain- 
tiff claimed  defects,  and  It  had  the  right  to 
remedy  them  if  it  desired  to,  It  was  the 


legal  duty  of  plaintiff  to  point  out  these  d»- 
fects.  Having  failed  to  do  this,  he  cannot 
rely  upon  them  in  a  replevin  suit  to  defeat 
the  right  of  defendant  to  retake  the  property 
under  the  express  tmns  of  the  contract 
The  court  should  have  dh-ected  a  vo-dlct  for 
defoodant  Jndgmoit  rsrened*  Md  uem 
trial  ordered. 

HOOKBB,     oODcntnd  In  tbe  romtt. 

MONTGOMBRT,  J.  The  plaintiff  pur 
chased  of  the  defendant  assembly  chairs  for 
his  opera  house  under  a  written  contract. 
The  chairs  were  described  In  the  contract  by 
the  color  of  the  wood,  color  of  the  castings, 
etc.,  but  It  contahied  no  fnrthw  specifica- 
tion 98  to  qnali^.  The  defendant  frequent- 
ly sought  to  have  a  settlement  with  the 
plaintiff,  and,  failing  In  this,  took  possession 
of  the  cliairs  by  virtue  of  a  provision  of  the 
contract  that  the  title  to  the  seating,  or  any 
portion  thereof,  should  not  pass  to  the  plain- 
tiff, Imt  should  remain  In  the  defendant  un- 
til full  payment  in  cash  had  been  made.  It 
was  admitted  that  tbe  payment  had  not  been 
made,  but  it  was  contended  that  tbae  was 
a  warranty  as  to  quall^  which  had  been 
broken,  and  that  by  virtue  of  a  iH^>vlslon  of 
the  contract,  hereinafter  quoted,  tbe  defend- 
ant had  the  right  to  retain  possession  of  the 
chairs  until  tbe  warranty  was  made  good. 
The  warranty  was  no  jtart  of  the  written 
agreement  between  the  parties,  but  depend- 
ed npon  oral  testimony.  The  written  con- 
tract contained  this  provision:  "It  Is  further 
mutually  understood  and  agreed  that  the 
seating  plans  hereinbefore  mentioned,  when 
approved  by  second  party,  shall  be  consid- 
ered a  part  of  this  contract,  and  said  first 
party  ebaH  not  be  hdd  accountable  or  snffer 
loss  through  any  errors  in  measurement  of 
house;  but  if  said  first  party  shall,  through 
negligence  or  error,  make  and  ship  any  chair 
not  in  conformity  with  said  plans  and  speci- 
flcations,  then  said  second  party  may  re- 
tain in  settiement,  firom  the  amount  agreed 
to  be  paid,  double  the  cost  of  any  chairs  so 
wrongly  made  or  mechanically  constructed, 
until  such  mistake  shall  be  made  good,  when 
said  sum  so  retained  shall  be  paid  to  first 
party.  Such  mistake  or  error  shall  not  how- 
ever, affect  or  d^y  settiement  In  accordance 
with  this  contract  further  than  la  herein  stip- 
ulated." This  provision  should  not  in  our 
judgment,  have  been  construed  as  warrant- 
ing the  plamtiff  in  refusing  settiement  for 
the  chairs  on  the  ground  that  they  did  not 
conform  with  a  warranty  not  contained  in 
the  written  agreement  All  that  was  con- 
templated by  the  provision  was  to  guard 
against  errors  in  measurement  or  negligence 
in  shipping  a  ctialr  which  could  not  be  placed 
in  the  opera  botise  In  conformity  with  the 
plans  and  specifications,— such  an  error  as 
would  be  apparent  at  once  upon  the  attempt- 
ed performance  of  the  contract  by  the  furni- 
ture ccHupany.  This  Is  evident  from  the  fact 
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that  It  was  agreed  tiut  KttlflmeHt  afaoold  be 
nude  b7  note  dm  la  90  diTB.  It  to  dear 
that  It  was  not  Intended  tkBt  ddlecte  aftar- 
varda  aacertolned  bj  yattlns  the  duin  to 
use  Bfaould  be  corrected  by  rriaining,  In  set* 
Uement^  dmible  tbe  coat  at  the  dbalr.  II  It 
be  assumed  that  there  vaa  ft  warraotr  Im  ad- 
dition to  the  spedflcatlons,  the  ^Imiatitt  had 
three  remedies:  He  mighty  IndependentJy  of 
the  piOTlakuia  qooted*  have  refused  to  ac- 
cept tlie  chairs  If  thi^  did  not  corre^ond 
with  the  terms  of  the  warranty;  he  might; 
for  any  error  dlscorered  at  once  In  the  m»- 
cbanlcnl  construction,  arlaing  through  errors 
In  measurement  or  nc^^igence  on  tbe  part  of 
the  furniture  comiiany  to  make  the  chairs 
conform  with  the  plans  and  ^peelflcationi^ 
retain  double  the  oost  of  the  choir  thus  Im* 
perfectly  constructed;  or  be  might  accept 
the  choirs  as  they  were,  and  sue  and  recor» 
upon  the  warranty,  if  any  existed.  But  be 
has  not  taken  this  course.  He  has  refused 
settlement  altogether,  has  retained  tbe  chairs, 
and  has  manifested  no  purpose  to  pay  for 
tbem.  The  terms  of  the  contract  are  not 
sufficiently  binding  upon  the  company  to  Jus- 
tify the  plaintiff  In  confiscating  tbe  chairs 
to  bis  use.  The  circuit  Judge  should  hare 
directed  a  verdict  for  the  defendant  I  ctnt- 
cur  with  the  CBJEF  JUSTICB  upon  the 
point  discussed  1^  him. 

LONG,  J.  I  concur  with  Ur.  JusUoe 
MONTGOMERT  hi  his  eonchidcms  mwn  the 
points  discussed.  I  am  not  satisfied  that 
replevin  can  be  maintained  under  the  tacts 
stated  by  Mr.  Justice  GBAJST,  and  toe  that 
reason,  also,  the  v^dlct  should  have  been 
dh-ected  fbr  defendant. 

McGRATH.  a  J.  I  do  not  agree  wttb  Ur. 
Justice  GRANT  that  the  testimony  In  this 
case  shows  that  plaintiff,  before  the  replevin 
suit  was  brought,  had  Burrendered  posses- 
sloa  of  the  chairs  In  controversy  to  defend- 
ant, or  had  v(^untarily  put  defendant  In 
possession  of  them.  The  controva*By  re- 
specting the  chairs  had  been  going  on  for  a 
year  or  more,  and  other  litigation  had  been 
had  upon  the  same  subject  Tbe  contract 
was  dated  October  2,  1890.  Tbe  chairs  bad 
been  furnished  prior  to  March,  1881.  Tbe 
claimed  surrender  of  the  chairs  to  d^endant 
occurred  February  2,  1892.  Tbe  parties  and 
their  attorneys  had  had  frequent  interviews. 
Tbe  opera-house  season  was  on.  Defend- 
ants had  threatened  to  take  possession  of  tbe 
chatars,  and  plaintiff  had  dt^ed  Its  right  to 
so  do.  In  the  lost  of  these  InterviewB,  Ur. 
Montgomery,  plalntlflr's  attorney,  said  to 
Judge  Gahill,  who  was  the  attorney  for  de- 
fendant; and  who  went  with  Mr.  Pei-I^loe 
to  tbe  opera  house  on  the  morulns  In  ques- 
tiou:  **We  will  never  let  you  have  those 
chahrs;  we  don't  Intend  to."  Judge  CahiU 
replied:  "I  understood  you  to  say,  if  we  want- 
ed the  chairs,  we  could  have  them  without 
replevying  them."  Mr.  Montgomery  respond- 


ed: **We  will  open  the  opera  honse  for  you^ 
hat  we  iBwpoae^  In  case  yon  take  them  out,, 
to  replevy  them."  It  was  this  cooversatioD 
to  whldi  plaintiff  referred  when  Jndce  Oa- 
hlU  and  Mr.  Perlgrlne  came  to  take  tb» 
chairs.  Tbe  court  very  properly  submitted 
this  very  qnestloa  to  the  Jury,  with  tbe  ftri^ 
lowing  Instmctfona:  'at  la  daimed  lu  th» 
part  of  the  def^idant  that  plaintiff  aubatoa- 
tially  ddUvered  the  gooda  to  It,  of  Ua  own 
free  will  and  acond.  It  Is  dsimed  on  the 
part  of  plaintiff  that  he  did  not  ddlver  the 
cbalta  to  defendant  It  la  a  qnestton  tsx- 
you  to  determine^  because  It  Is  the  law  thattf. 
Just  prior  to  brlngiug  this  melt  of  his  own  free 
will  and  voUtloQ,  he  delivered  these  cliain 
onr  to  the  company,  he  cannpt  maintain  the 
suit  If  It  was  his  intention  to  hare  the  com- 
pany go  and  get  the  chairs,  and  let  them  take 
them  as  a  matter  of  right  on  their  part,  then 
be  could  not  maintjiiii  this  action.  If,  on  the 
other  hand,  it  amounted  solMtantlaUy  to  thte: 
that  be  said,  Thwe  Is  the  opera-bouae  door 
opou  but  you  must  not  take  these  chairs" 
and  forbid  them  to  take  than,  and  It  ap- 
peered  pnqiwly  so  nndentood,— thai  it  la- 
not  matolal  whether  a  demand  was  made 
or  not  What  you  want  to  detwmlne  la. 
wtiat  the  IntentUm  of  plaintiff  was,  aa 
manifested  by  all  the  drcumstances  in  the 
case."  The  court  was  clearly  right  In  this 
Instruction.  The  Jury  was  entttied  to  take 
Into  conidderatiai  the  nndostandlng  ot  the 
parties,  from  all  the  coavmatlmis,  and  the 
circumstances.  They  had  tbe  right  to  infer 
that  Judge  CahlU  fully  understood  the  posi- 
tion which  plalnUff  took;  that  plaintiff  de- 
nied defendant's  ri^t  to  take  the  chairs,  and 
Intended  to  replevin  them  If  defendant  took 
possession.  Defendant  was  not  misled.  It 
was  Informed,  In  effect,  that  an  opportunity 
to  take  without  a  breaking  would  be  aff<Htl- 
ed,  but  If  it  nndtftook  to  avail  Itself  of  tbe 
opportunity,  and  take  tlie  chairs,  socb  suit 
would  be  Instituted  to  recover  tbe  posses- 
sion. No  such  consent  to  the  taking  could- 
be  Inferred  from  such  conduct  as  would  de- 
prive defoidant  of  ito  right  to  bring  an  ac- 
tion of  replevin.  I  concur  with  my  brottier 
MONTGOMEBr  on  the  ottier  poUitB  In  tlie 
case. 


HOrrMAN  V.  BICHABDa. 
(Supreme  Court  of  Michigan.  Jan.  26,  t8M>- 

SBTTLBHBKT^EVIDBirOE— DiBBCnifa  VSRDIOT. 

In  nn  action  by  a  tenant,  workm^r  de- 
fendant's farm  on  shares,  for  mon^  alie^d 
be  due  on  a  settlement  entered  into  between 
tliem  on  the  termination  of  the  tenancy,  a 
verdict  ehould  be  directed  in  defendant's  favor 
where  plaintiff  admits  tliat  defendant  denie<l 
owine  him  anything  daring  tbe  negotiatioiis, 
and  tnat,  by  reason  of  his  inability  to  get  alcnir 
with  defendant  he  surrendered  nosseasirai,  ami 
ezecntcd  a  bill  of  sale  of  bis  Intereiit  In  the 

EBrsonalty  on  the  fana,  on  receiving  back  note* 
e  had  giren  in  payment 


Digitized  by 


Mlcfci) 


HOFFMAir  «.  BIGHARD8. 


798 


Errat  to  drcnlt  court,  Ingham  tanntj; 
Itollln  H.  Person,  Judge. 

A(rt]on  hy  Albort  Hoffman  against  Jebial 
A.  lUcIiarda  for  mon^  alleged  to  be  due 
on  a  settlement  between  tbem.  The  action 
vna  brought  In  Justice*!  court,  where  plain- 
tiff bad  judgment  On  appeal  to  the  circuit, 
fie  again  recorered,  and  defendant  brought 
error.  Rerersed. 

A.  II.  Cummins,  (R.  A.  Ifmtgomoj-,  of 
counsel,)  for  appellant.  Arthur  D.  Ptobbot, 
tor  appellee. 

MONTGOMURT,  J.  This  case  originated 
In  Justice  court.  The  plnlntiiff,  In  ISOl,  be- 
came a  farm  tenant  to  defendant  under  am 
agreement  to  work  the  defendant's  taxm  on 
«hare&  Be  pwcbaaed  a  half  interest  tn  ccff- 
tain  BtoA,  tools,  and  rarlona  other  utlt^ 
«n  the  farm,  agreeing  to  pay  tberefor  9360, 
and  gave  his  notes  fOr  the  amount  In  An- 
gnat,  1862,  an  agreement  waa  made  between 
the  parties  that  the  plaintlfl  should  learre 
flie  farm,  and  sbonld  wU  to  defendant  bis 
Interest  in  the  growing  crops  and  in  all  the 
penonal  Increase  in  stock,  etc  A  blU  ot  sale 
waa  made  and  delivered,  and  plaintiff  gare 
poeaesalon  to  defendant  This  action  was 
tirouc^t  to  recover  aa  indebtedness  claimed 
to  be  due  to  plolBtlff  arising  oat  of  this 
transactloii.  The  paitlca  are  at  vazlance  as 
to  what  tbe  agreraent  nader  whieb  the 
plaintiff  left  tbe  farm  waa.  Cpea  the  trial 
at  the  dreult  tbe  plaintiff  Uadted  blmaetf 
to  a  claim  for  a  stated  sum  of  wltf ch  tt 
wae  contended  ttv  defendant  agreed  to  pay 
Urn  for  bis  interest  Id  the  property.  Tbe  de- 
fendant, on  the  other  liand,  alleged  that  he 
bad  an  account  a^dnet  the  plaintiff  In  ad- 
dition to  the  notes  hgetttbefore  referred  to, 
and  that  the  agreement  was  on,  the  part  eC 
tbe  plaintiff  that  he  would  Imn  tk»  tuna, 
and  give  a  bill  of  aale  of  bis  Int^cat  to  tte 
stodfs,  etc.,  In  payment  oC  these  notes.  That 
such  a  blU  of  aale  waa  exeented,  and  «tae 
notes  delivered.  Is  sat  la  dispute,  the  contro- 
versy between  tibe  parties  vpoa  thla  point 
Mag  whether  there  was,  Is  addttlon  to  tMa, 
an  agreement  uptm  the  port  of  defendaot 
to  pay  the  plaintiff  the  sum  of  $224.  It  la 
strenuously  insisted  by  the  defendant's  coun- 
sel that  the  plaintUTs  own  testtmony  Aows 
that  there  was  no  meeting  at  the  ndnds  of 
tbe  parties  upon  any  sucb  oontract  aa  Is  as- 
serted In  bis  behalf,  and  die  drcolt  Judfee 
was  requested,  both  at  the  close  of  tbe  plaln- 
tifTs  testimony  and  by  request  to  diarge 
at  tbe  conclusion  of  tbe  whole  testlBMniy,  to 
direct  a  verdict  for  the  defmdaot  The 
plaintiff  supported  his  claim  by  no  otber 
tcstioiony  than  bla  own,  and  the  question 
presented  calls  for  a  thorough  examlnaUon 
of  bts  teattmoBy.  As  It  bears  upon  this  point 
tt  la  aa  f(rfIowB:  "I  told  blm,  [meaning  de- 
fendant,! If  he  returned  the  notes.  I  would 
return  tbe  stock  to  blm;  and  i  wanted  9224 
for  the  Interest  I  bad  in  the  place,  stock, 
add  crops  that  I  had  raised  through  the  som- 


mer;  ud  Iw  agreed  to  that,  and,  aftw  tbe 
notes  wa»  retmned.  he  would  not  pay  tbe 
922^  That  was  all  tbe  understanding  there 
was  between  us."  Oa  croaa-ezamtnatlon  be 
tcntlfted:  "He  agreed  to  pay  me.  and  when 
the  bnrgata  waa  loade  be  wouldn't  do  It 
I  asked  htm  tat  my  pay.  Next  day.  After 
we  made  the  wrttlnR  I  went  down  after  my 
pay.  Same  day  I  moved  away.  It  waa 
while  I  waa  an  tbe  place.  He  told  me  be 
wouMat  do  tt  He  said  he  was  not  owing 
me  anytUag,  and  then  I  went  right  ctt  from 
tbe  places  WhUe  I  was  yet  «i  the  place,  I 
told  him  I  wanted  him  to  pay  me  9224.  He 
denied  it  That  was  before  I  left  the  place. 
The  reason  I  didn't  stay  there  and  Inslat  on 
mj  Eights  In  the  crops  was  tbst  he  was  ao 
mean  eontlnQoady  tb&t  I  couldn't  get  along 
wifii  him."  In  another  place  in  his  testl- 
raesy  be  testiaed  as  follows:  "No,  I  didnt 
know  before  I  left  the  farm  that  be  waa 
dalmlng  be  didn't  owe  me.  I  don't  Just  im- 
(faa-stand.  I  was  down  thoe,  and  wanted 
9&24  iB  cash,  and  he  would  agree  to  that 
When  the  notes  was  returned,  and  I  had  re- 
turned tbe  stack,  he  would  not  pay  the  9224. 
X  flrataAed  him.  to,  the  flrat  day  I  was  down 
there.  Tbe  same  day  when  we  made  out  the 
pa9er&  The  suae  day  «r  next  It  was  tbe 
sameday.  Yes,  sir;  I  am  pretty  sveof  tihat 
I  aia't  positive  whether  it  was  the  same  day 
or  the  aeatt.  I  said  to  him  I  wanted  the 
mon^  what  I  bargained  for.  He  said  be 
dlita't  ewe  me  anything.  I  did  know  that  he 
claimed  be  didn't  owe  me  anything.  The 
reason  I  didn't  offer  the  notes  ba(^  and  t^ 
him  tf  that  was  what  he  dotmed  I  would 
stay  thtfe,  was  that  I  coaldnt  get  aloag 
with  him.  I  did  offer  him  the  notes  badL 
I  told  him  I  would  return  the  notes  if  be 
would  tetuca  tbe  stock.  I  told  htm  that  tb» 
same  day  when  I  waa  down  there.  Mr. 
liandolph  came  up.  I  made  the  bargain 
with  him.  He  wanted  to  know  how  I  want- 
ed to  settle  apt,  Mr.  Randolph  waa  up  and 
done  the  business  for  htm.  It  was  the  same 
day  when  we  made  oat  the  papers.  He  came 
up  in  the  noralng,  and  we  went  down,  and 
I  totd  bba  bow  I  wanted  it  straightened 
^p;  ud  Mr.  Randolph  agreed  to  that,  and 
made  ^e  bargain.  I  aaked  Mr.  Richards 
where  ay  ssoiiey  was,  and  be  sold  he  dtdnt 
siwe  me  anything  after  the  papers  were 
made  out  He  did,  right  at  the  tim&  He 
told  ma  be  didn't  owe  me  anything.  He  had 
the  paper  In  bis  hands  at  that  time,  and 
after  that  time  handed  It  to  me.  I  dldu^ 
ten  hfm'  r  wouldn't  have  It;  that  I  waa  go- 
ing to  kee¥<  the  farm;  because  I  couldn't  get 
al£sig  with  htm.  Bl^t  tb«e,  at  »iat  time, 
when  we  made  this  bargain,  I  told  him  1 
wanted  this  money,  and  he  told  me  he  dldnt 
ewe  Bie  anything.  I  am  sure  about  that 
I  asked  Mm  for  the  mon^  when  we  was 
there,  and  be  said  be  didn't  owe  me  any- 
thing. He  had  the  notes  when  I  asked  blm 
tot  the  money.  At  the  time  these  papers 
were  made  oot  I  said  to  BCr.  Rlcburda, 
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•Where  !■  11117  |224r  ud  he  uid  he  dldnt 
owe  me  anythlnK.  I  am  sure  about  that  I 
don't  remembw  which  of  ua  had  the  notee. 
I  am  not  mre  ahoat  that  But  he  vtlll  had 
the  contract,  and  I  am  not  snre  bat  he  had 
the  notes.  I  cant  when  m  had  the 
talk,  who  did  hare  the  notes,  he  or  I.  So 
nmdk  nUd  that  I  can't  remember.  I  d!dn't 
so  to  see  tatm  the  next  day  about  poylnff 
me  |224b  It  was  the  eanw  day.  That  la 
the  talk  that  I  bare  testlfled  to  before;  and 
that  waa  while  I  wu  there  yet,  making  this 
bargain.  I  thought  be  waa  so  bad  a  man 
that  I  conldnt  get  along  with  him,  and  so 
I  tocA  the  paper."  Gonnael  for  plalntlflF 
■ays  that  the  witness  became  orafnaed  on 
croflg-examination.  This  la  undoubtedly  trae. 
But  It  Is  the  right  <tf  the  defendant  to  have 
it  determined  wbetbw,  as  a  matter  of  law, 
the  testimony,  taken  as  a  wholer-that  npon 
direct  examination,  as  explained  and  modi- 
fied by  the  cross-examination,— the  plaintiff 
states  snch  a  contract  as  Is  relied  upon.  We 
feel  constrained  to  lu^d  In  this  case  that  ttie 
evidence  falls  short  of  making  a  prima  fa- 
cie case.  By  the  platntHBTs  own  statement, 
pending  the  negotiation  fbr  the  adjustment 
between  the  parties,  be  teamed  that  the 
defendant  repudiated  his  claim  to  the  ^4, 
refused  to  pay  It,  asserted  that  he  didn't 
owo  him  anything;  and  yet,  in  the  face  of 
this  posltlTe  assertion,  plaintiff  concluded  the 
contract,  and,  as  he  says,  "I  thought  he  was 
so  bad  a  man  that  I  couldn't  get  along  with 
him,  and  so  I  toiA  the  papor.**  Unless  con- 
tract can  be  made  by  compulsion,  no  con- 
tract was  shown  here.  The  circuit  Judge 
should  hsTe  directed  a  rerdlct  for  the  de- 
tmdant,  and  tot  this  oror  the  Judgment 
win  be  rercrsed,  wlOi  costs,  and  no  new 
trial  wdered.  The  other  Justices  concurred. 


HANAW  T.  JA0K80N  PATRIOT  00. 
(Snprcma  Court  of  Michigan.  Jan.  26,  18»4.) 

WOBDB  LnSbOUt  PSn  SB— lKBTBUCnO!(B. 

1.  In  an  action  for  libel,  It  appeared  that 
defendant  liad  pabllBhed  an  accouot  of  an  as- 
sault committed  by  i^ntilf,  stating  that  the 
difficulty  had  grown  ont  of  a  dispute  over  91.26, 
which  plaintiff  had,  withont  authority,  de- 
ducted from  a  bill  owing  by  his  firm  to  the  as- 
saulted person,  and  that  the  latter  bad  charae- 
tertzed  the  proceeding  as  a  "dirty,  Jew  triclt," 
Htid,  that  the  pnbUcation  was  not  lil)eIoai  per 
n,  since  It  did  not  diarge  plaintiff  with  cUs- 
honesty,  or  presume  to  pass  on  the  Justice  of 
this  item  of  the  bill. 

2.  In  an  action  for  libel,  where  the  publi- 
cation contains  several  distinct  libelous  charges, 
and  defendant  relies  on  their  tmth  In  justifi- 
cation, en  instmction  that  each  separate  libel< 
ous  statement  must  be  proven  to  be  true,  and 
that  the  Jury  should  find  for  plaintiff  if  any  one 
of  them  is  false,  is  sufficient,  without  cnlliuf; 
the  jun's  attention  to  the  various  facts  which 
plaintiff  alleged  appeared  on  the  trial. 

Error  to  circuit  court.  Jackson  county; 
Emstus  Peck,  Judge. 

Action  by  Ferdinand  Hanaw  against  the 
Jiickaou  Patriot  Company  for  lib^  From  a 


Judgment  for  defendant,  plaintiff  brings  er- 
ror. Affirmed. 

Blair,  "Wilson  &  Blair,  (John  Atkinson  and 
Wm.  I4.  Carpoiter.  of  counsel,)  for  appe- 
lant Tbomas  B.  Barkworth.  (Thomas  A. 
WUsoa,  of  eounseU  tor  appdlM 

HOOKBR,  J.  Plaintiff  appeals  ftom  a 
Judgment  of  not  guilty,  rendered  in  an  action 
brought  by  him  for  libel  against  the  defend- 
ants, who  are  publishers  of  the  Jacluoa 
Patriot  The  publications  complained  of 
grew  ont  of  a  transaction  between  the  plain- 
tiff and  one  StiUwell,  the  traveling  agent  of 
a  Chicago  house,  from  whom  the  plaintiff 
had  previously  bought  some  Tamlsti.  Being 
asked  to  pay  for  the  same,  a  difficulty  arose 
between  himsdf  and  Stillw^  whl<di  was  fol- 
lowed, lator  In  the  day,  by  an  aasatilt  upon 
BtlllWell  by  the  philntiff  upon  tbe  street 
The  court  Instructed  the  Jury  that  "tbe  va- 
rious publications  set  forth  In  the  plaintiff's 
declaration  contain  the  ft^owing  stntemoits, 
which  are  lll)eIoQS  per  se:  In  the  artlde 
pleaded  in  the  first  count,  the  statements 
that  the  plaintiff  was  a  cowardly  assailant 
and  that  the  atta^  upon  StlUwdl  was 
brutal  and  unmanly,  were  each  libelous.  The 
article  set  out  In  the  second  count  charges 
the  plaintiff  witb  cowardice.  That  tdiarge  Is 
libelous.  The  artide  set  ont  In  the  third 
count  in  substance  duugea  the  plaintiff  with 
making  an  assault  on  Stlllw^  by  belaboring 
Stillwell  over  the  head  vrlth  a  heavy  horae- 
whlp,  and  without  provocation.  This  was 
libelous.  The  arUde  diarged  in  the  ftmrth 
count  Is  libelous  per  se.  in  idurglng  the 
plaintiff  with  having  attempted  to  horaewhip 
a  crippled  Chicago  traveling  man  of  the 
name  of  StUlw^  for  light  provocatton,  or 
no  provocation  at  all;  and  with  having  sneak- 
ed up  and  taken  Stillwell  unawares,  and  also 
in  calling  the  plaintiff  a  guilty  sooondr^ 
And.  in  the  article  npon  whldk  tiie  fifth  count 
is  trased.  the  charge  that  the  aasault  up<m 
Stillwell  was  lH*ntal  and  unmanly,  and  that 
the  i^lntiff  acted  In  a  cowardly  manner, 
were  each  llbdous,"-Hind  continued  aa  ft^ 
lows:  "There  are  no  other  distinct  state- 
ments in  the  varlouB  publications  declared 
upon  which  are  Ubdous  p&r  se,  and  no  others 
upon  which  the  plaintiff  can  rely  as  a  cause 
of  action,  [to  which  plaintiff  acepted;]  but 
you  are  at  llb«ty  to  consider  the  ratire  pub- 
lications declared  upon,  and  read  tat  evidence, 
f(H>  the  purpose  of  explaining  the  parte  whIA 
I  have  referred  to,  and  in  affecting  Uw  ques- 
tion of  damages."  The  connsd  for  the  philn- 
tiff asstgns  oror  iqton  this,  and  otrntnidfi 
that  tiie  artldes  were  Ubdous  per  se  tai  the 
following  particolars,  vis.  as  to  plaintiff  be- 
ing Indebted  to  the  house  ot  whidi  SUnn-fH 
was  agent,  as  to  'Stiawell'a  going  thwe  and 
coHectlttg  a  blU.  and  as  to  plalntUTa  having 
deducted  a  certain  amount  flrom  a  UU  which 
he  was  owing,  wltlioat  authority.  Plaintiff 
asserts  that  these  publications  imputed  dls- 
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honesty  to  him.  The  words  referred  to  t>j 
plaintiff  are  found  in  several  counts,  viz.: 
Id  the  Qrst  count:  "The  cause  of  the  trouble 
WAS  a  dispute  over  11.25,  which  Hanaw.  (said 
plaintiff  meaning.)  who  Is  connected  with 
the  J.  W.  Hewitt  Cart  Ctompany,  deducted 
without  authority  from  a  bUl  for  rarnish  ren- 
dered by  Ur.  StiUwell's  house.  Mr.  StUlwell 
characterized  the  proceedings  as  a  'dirty, 
Jew  trick.'"  In  the  second  count:  "Lawyer 
Hewitt  spoke  at  some  length  upon  what  he 
considered  to  be  extenuating  circumstances. 
Mr.  Stillw^.  he  said,  had  angered  Mr. 
Hanaw  <sald  plaintiff  meaning)  past  all  for- 
bearance, by  characterising  hts  action  in  de- 
ducting f  1.20  from  a  Tarnish  bill  as  a  'dirty, 
Jew  trick.*"  In  the  third  count:  "Detroit 
Journal.  Ferd.  Hanaw,  (said  plaintiff  mean- 
ing,) a  JadoBoo  carriage  builder,  owed  a  Chi- 
cago concern  a  bill,  and  their  traveling  man, 
J.  M.  StUIwell,  went  to  collect  it.  Hanaw 
(Bald  plaintiff  meaning)  would  not  pay  unless 
StlUwell  knocked  off  f  1.2&  for  alleged  defects 
in  materials,  and  StlUwell  told  Hanaw  (said 
plaintiff  meaiUng)  It  was  a  *dlrt7  trick*  to 
try  and  beat  the  housa  He  then  went  his 
way."  In  the  fonrth  count:  "It  seems  that 
Hanaw  (said  plaintiff  meaning)  without  au- 
thority deducted  |1.2S  from  a  bill  of  varnish 
which  StlUwell  was  endeavoring  to  coUect 
from  the  Hewitt  Cart  Company,  who  have 
the  first-named  par^  (said  plaintiff  meaning) 
In  their  employ."  In  the  fifth  count:  "Law< 
yer  Hewitt  spoke  at  some  length  opon  what 
he  conceived  to  be  eztennatlng  drcumstan- 
cea.  Mr.  StUlweU,  he  said,  bad  angered  Mr. 
Hanaw  (said  plaintiff  meaning  past  all  for- 
bearance by  dtatactolalng  lUs  action  in  de- 
ducting 11.26  from  a  Tarnish  Mil  as  a  Vllrtar, 
Jew  trifOL'  The  cause  of  trouUe  was  a  dis- 
pute OTW  11.25  whioh  Hanaw.  ^ald  plabitlff 
meaning.)  who  is  connected  with  the  J.  W. 
Hewitt  Cart  Company,  deducted  without  aOr 
thoxity  from  a  bUl  finr  Tarnish  rendered  1^ 
Mr.  BtUlweU's  boiue.  Mr.  Stfllwell  tibar^ 
aeterlBed  the  proceeding  as  a  'dirty,  Jew 
tridc,'  naturally  «iisered  Mr.  Hanaw. 

(said  plaintiff  meaning,)  who  took  revenge, 
as  above  stated,  an  hour  or  two  after  the 
stormy  Interview  at  the  cart  works."  It  will 
be  obSOTved  that  each  of  these  pnbUcatUms 
referred  to  was  stating  the  cause  for  the  as- 
aanlt;  some  of  thsm,  copied  from  other  pa^ 
pen,  porpOTting  to  be  the  language  of  plaln- 
dfTs  counsel  upon  the  trial  of  an  assault  and 
battery  case  growing  out  of  the  difficulty, 
wherein  the  plaintiff  was  convicted.  They 
are  in  every  Instance  connected  with  the 
more  Important  statements  conceniing  the 
assault  which  seems  to  hare  been  the  sub- 
ject of  the  publications.  They  nowhere  charge 
the  d^ndant  with  dlshimesty,  oe  assume 
to  determine  the  question  of  the  Justice  of 
Stillwdl*B  dalm.  In  several  of  them  the 
words  are  coupled  with  aggravating  language 
on  the  part  of  StUlweU.  and  taken  as  a 
whole,  rtther  separately  or  collectively,  th^ 
fairly  aintrlae  the  reader  that  the  assault 


grew  out  of  a  dispute  over  an  alleged  In- 
debtedness. We  think  the  Judge  was  right 
In  s^ing  that  they  were  not  libelous  per  se. 

Error  Is  assigned  upon  the  refusals  of  the 
court  to  give  to  the  Jury  jdaintlff's  third, 
fifth,  seventh,  and  ninth  requests  to  charge. 
No  useful  purpose  wUl  be  subserved  by  In- 
corporating these  requests,  and  It  will  be 
sufficient  to  say  that  we  think  the  third  and) 
ninth  were  properly  refused,  whUe  the  fifth, 
was  covered  by  the  general  charge. 

Error  is  assigned  upon  the  foUowlng  lah- 
guage  of  the  charge:  "To  complete  this  de- 
fense of  Justlficatton.  and  make  it  cover  th^ 
yfiuAe  case,  defendants  must  have  show! 
by  a  preponderance  ot  the  evidence  that  aU- 
the  Ubelous  charges  contained  In  the  pubUcil 
tlon  are  true.  If  only  a  part  are  diown  t*^ 
be  true,  and  a  portion  of  them  are  not  provedl 
to  be  true,  the  defense  would  not  be  com- 
plete,-^tt  would  not  cover  all  of  the  aUegedt 
libel.  To  justify  the  entire '  pubUcatlon  onj 
the  ground  of  its  truthfulness,  the  evidence' 
must  show  that  the  Vbd  was  true  as  pub- 
lished,—that  every  material  and  substantlay 
libelous  statement  contained  in  It  was  tme. 
If,  therefore,  you  find  that  some  of  the  li- 
belous statements  were  true,  but  that  any 
material  part  of  the  UheL  has  not  been  shown 
to  be  true,  you  should  treat  and  dispose  of 
the  case,  from  that  point  forward,  as  In- 
volving only  such  statements  In  the  alleged 
Ubel  as  have  not  been  proven  to  be  true  by 
the  testimony  In  the  case."  PlalntUTs  conn- 
set  asserts  that  this  language  was  too  gen- 
eral, and  that  the  Judge  Bhould  have  called 
the  Jnroxs*  attention  to  varloiu  fftcts  which 
be  allsgea  appeared  npm  the  trial.  It  is 
doubtiess  ^thin  the  discretion  of  the  cbimit 
Judge  to  refer  In  his  charge  to  the  testimony, 
so  long  aa  he  does  not  ezpressly  or  Impliedly 
voice  his  opinkm  upon  qnestlons  ot  fact,  or 
give  undue  prominence  to  any  fact  or  circum- 
stance. We  have  examined  the  charge,  and 
find  It  eacceptlonally  Indd  and  oompreben- 
sive.  In  oar  Judgment,  there  la  no  reason 
for  believing  that  the  Jniy  mlninderstood 
fiilled  to  conqirehend  tba  law  apidlcable  to- 
the  case.  The  Judgment  tbt  drctdt  oonrt 
will  be  affirmed.  The  other  Justices  ctm- 
cnrred. 


HUOI/rON  T.  DWELLING  HOUSB  IN6. 
CO. 

<Bnpreme  Ooort  of  MlchlgmiL  Jan.  26,  18D4.V 

|JISUR4NOK--COKDITIOX  IK  FOLICT  — OWKBBSHtP— 

E8TOPPEI>. 

L  A  vendor  In  a  land  contract,  under  which 
the  vendee  has  taken  possession.  Is  not  such  an 
owner  of  the  pn^ierty  as  will  sapport  a  policy 
Insorinff  "hU"  dwelling  on  the  land,  and  con- 
ditionea  to  be  void  if  he  ia  not  the  sole  and  ab- 
Bolute  owner.  Hoose  ▼.  Insurance  Co.,  47  N.  W. 
687,  84  Mich.  309,  and  Hall  v.  Inaarance  Co., 
53  N.  W.  727,  98  Mich.  184,  distlnniished. 

2.  An  insurance  company  which  IsBues  a 

eolicy,  with  notice  of  the  fact  that  the  insureii 
as  contracted  to  sell  the  premises,  is  estopped 
from  Insisting  that  the  policy  is  void  for  breach 
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■<t  coDdfdon  that  the  inmrad  !•  th*  wis  and  vof 

■«oiulitioiia]  owno-. 

Error  to  circuit  court,  Oemne  eamty; 
William  Newton,  Judge. 

Action  by  WllUam  HamUton  against  the 
Swelling  House  Insurance  Company  on  a 
^e  Insurance  policy.  From  a  Judgment  for 
Olnlntur,  defendant  brings  error.  Rerersed. 

Hancfaett,  Stark  ft  Hanchett,  for  a^^el- 
Vant   Dorand  A  Carton,  tor  appellee. 

HOOKOR,  J.  Plaintiff,  being  the  owner 
4n  fee  alm^  of  lot  10,  tdock  B,  a  parcel  of 
land  In  ttw  city  of  Flinty  contracted  to  sell 
<lie  same  to  John  W.  Shearer  by  an  tautru- 
tnent  in  wrldng  dated  June  16,  1888,  for  tbe 
«nm  of  |46a  Bbeartr  took  poaaCMlMi  aofl 
onade  Improvemaati,  paid  |76  of  Ha  con- 
tract price,  betfdefe  intmat,  and  occapled 
the  premlfltB  at  the  time  of  a  fire,  which  am- 
«nmed  tbe  dwdllnf  ttuteni.  Hie  ^alnttff 
liad  prerlonaiy  contracted  the  premlsea  to 
«ne  Ollea,  who  had  procured  InsonuiOB  up- 
on tbe  bvUding  trotn  defendant's  agent, 
tboufib  In  ftnotber  eompany,  which  Inamv 
Ance  was  payable  to  tbe  plaintiff  as  hi*  In- 
terest might  ai^ear.  TUi»  Insurance  belnff 
About  to  expire,  AJgoe,  tb»  ngmtt  called  vp- 
on  Hamilton,  tbe  jilalntlff,  to  see  If  be  want- 
ed to  keep  It  Insured.  There  was  nothing 
to  show  that  Algoe  knew  anything  about 
the  Kiearer  contract  Algoe  testlfled  that 
Hamilton  told  him  that  the  property  waa 
^bls,  that  It  bad  come  back  to  blm  from 
Oltes,  and  to  lasnre  It  In  his  (HamUton'M) 
noma  Hamilton  tastlfled  that  he  thoogtat 
that  ho  told  Algoe  that  be  tbooght  he  had  a 
■contract  out  with  some  people,  but  they  had 
not  been  In  the  iriaoe  tor  a  long  tlm^  and 
tie  tbou^t  tbat  ttiey  had  abandoned  11^  and 
be  would  turn  tbe  policy  made  la  bis  own 
name.  The  policy  was  dated  October  20, 
1890l  One  year's  Intsest  bod  been  paid  to 
lilm  oa  June  3H,  tSOO,  and  a  like  payment 
waa  mode  Am  10,  1801«  by  Sbaorer,  who 
was  in  possesBlOB  all  of  the  time  after  Ue 
Vnrchaee.  The  Are  oocturoA  October  lU, 
189L  Tbe  poUcy  waa  a  '^Michigan  Stand- 
«nl"  p<rilcy,  and  contained  tlie  danse  ta  re- 
lation to  sole  and  unoondltknnl  ownership. 
This  policy  Is  In  tbe  form  prescribed  by  the 
Insurance  pollcgp  OMomisBlon  under  chapter 
137,  How.  St  O^e  eighth  and.  ninth  as- 
elgnmoats  of  emur  are  based  upon  tbe  re- 
fusal of  tbe  court  to  direct  a  verdict  for  the 
defendant,  upon,  the  ground  that  tbe  policy 
waa  Told  ab  Inld^  because  plaintiff's  inter- 
est  In  the  premises  was  a  eondltloBal,  and 
not  a  sole,  ownership. 

An  elaborate  and  forcible  argument  ta 
made  by  ajipellant's  counsel,  based  «von  the 
decision  of  this  court  in  the  cast  of  Clay, 
etc.,  Ins.  Go.  T.  Htffoo.  etc.,  Manufg  Oo., 
81  Mich.  AM.  In  this  case  the  tnaurance 
company  was  sued  upon  a  policy  issued  to 
the  plaintiff.  This  peltey  described  tbeprop- 
erty  insured  as  "their  one-story  frame  salt 
block,"  etc   It  aleo  contained  tbe  foUow- 


Ing,  tIs.:  *1t  the  assured  la  not  the  sole  and 
uneondltKmal  owner  of  the  property  Insured 
w  (It  said  pnqnarty  be  a  building  of  the 
land  cm.  wtalCh  such  boIl^Ung  atai^s,  by  a 
aole,  ubCMidltlonal,  and  entire  ownership 
and  tlQe,  end  It  not  oo  expressed  In  the 
written  portltm  of  (be  policy,  Iben,  and  In 
ertty  nuA  case,  Qie  policy  shall  be  Told.** 
The  company  defended  upon  the  ground 
tbat  wh«i  the  pcdli^  was  issued  the  plain- 
tiff was  not  tiie  entire,  stde,  and  uncondi- 
tional owner  of  the  propoly  Insured;  also 
that  tbs  Intarest  of  tbe  plaintiff  waa  not  ex- 
pressed In  the  written  pwtfon  of  tbe  policy, 
whereby  they  dalm  tbe  policy  to  be  Tofd 
ab  Inltla  This  was  t^on  tbe  dalm  that  st 
the  time  tbe  policy  waa  Issaed  the  premises 
were  occupied  by  a  vendee,  who  was  tbt- 
equitable  owner  under  a  land  contract  from 
plaintiff,  fony  paid;  and  th«  plaintiff  had 
no  Interest  m  tbe  j^nmlBes,  except  that  of 
trostee  of  the  naked  legal  title.  Proof  of  theee 
facts  being  exdnded,  tiie  case  was  rerersed 
by  this  court,  which  held  tbat  tbe  dauae 
desoribing  the  igoperty  conveyed  no  other 
Idea  than  that  of  complete  ownership  by  tbe 
lunured,  ^  a  sole,  unccmdltlonal,  oad  entire 
ownership  and  title;  tbat  tbe  proof  offend 
would  have  shown  Babeodc  (the  vendee)  to 
have  had  mcb  a  tlOe  as  would  have  war- 
routed  the  atatcment  In  the  policy  that  tbe 
prcvarty  bdmged  to  blm;  and  that  the 
plaintiffs  oiMld  net  b*  said  to  hold  by  a  mtOa, 
unoouditlonBl,  and  CBtlre  owno^lp  and  ti- 
tle when  anotbw  has  so  complete  a  rijrbt 
and  mtmot  ttat  bo  nri^t  be  rlgbtiy  con- 
sidered an  ownsr.  Tbm  opinion  adda:  *Tnie 
point  appears  too  &mr  to  Juatlfy  elalMvato 
dlBCtusloa*"  It  U  fOMhsr  said  that  each 
oeold  aot  hav*  ab  absohrta  tnterest  bc«d  by 
a  solo,  ttooondltloQBl,  and  entire  ownership 
and  title.  OnmMl  eo&teuds  that  this  ease 
lays  dowtt  tbo  deetrtne  tbat  a  vendee  under 
a  land  oon tract  may,  under  a  poUcy  similar 
to  tbe  Michigan  pMcr,  eafdy  p«mlt  blm- 
•rif  to  bo  described  as  owner,  eo  long  as  be 
maino  no  mlsruwmntaBons  concerning  tbe 
eoBdman  «(  the  legal  title,  or  of  bis  biter^ 
eot  Hie  stimigaieui  his  poslthn  1^  reTer- 
enoe  to  stveral  oothMitlee  whldi  support 
the  irnQKMltloa  Chat  a  Tendce  In  a  land  ooo- 
tract  cannot  hi  sold  to  be  the  b<M  and  vn- 
oondttlonal  owner  of  the  property  contract- 
ed. Morris  r.  Hoyt,  U  Mich.  0,  at  pace 
19;  Oonvtrso  Bbunrlch.  14  Mich.  10»; 
day,  Ota,  Iba.  Ca  t.  Bnroo,  eta.  Manors 
Oo.,  SI  MMAk  W7;  Insonmce  Co.  r.  Fogel- 
nan,  85  MldL  488;  Dnprean  t.  Insurance 
00..  76  Mich.  fOfi,  48  N.  W.  885;  Hough  t. 
Insurance  Oo.,  29  Oona.  10.  In  Insnrance 
Oo.  V.  Pogaimaa,  tt  MldL  482,  tt  waa  heU 
that  a  vendee  bad  stub  an  Interest,  though 
tbe  contract  was  only  In  part  performed 
him,  as  would  supfwrt  a  policy  Issued  t^ 
him  npen  the  eaprese  r^resentatlon  that  he 
was  owner.  He  made  no  mlsrepreecntatlon 
as  to  the  oOndltloiL  of  tbe  tide,  and  tbe  agnu 
did  not  Inqidro.   The  court  said  ^t  "ho 
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WM  the  ownff  by  eooltal^  tlOe,  and  the 
dcetmetlon  was  his  risk.  Nobody  was  im- 
-dcr  obligation  to  rebuild  for  him,  and  be 
«ould  protect  hlme^  only  by  InHur&nce." 
It  does  not  appear  whether  the  clause  In- 
Tolved  here  was  a  part  of  the  poHcy  or  not 
But  In  Dupreau  r.  Insurance  Oo.,  76  Mich. 
«15,  43  N.  W.  585,  the  case  arose  upon  the 
■tandoiyi  Iflcldgan  policy,  whldi  does  CMi- 
taln  it  The  caae  was  In  other  respects  sim- 
ilar to  the  Fogelman  Oawe,  and  the  court 
«ald:  was  In  actual  possession  at  the 
Hme  of  taUng  the  policy,  and  equitably  the 
•owner  In  fee;  and  we  tliiidi  be  may  be  said 
«t  that  time  to  hare  been  the  entire,  uncon- 
ditional, and  sole  owner,  wtthln  the  mean- 
ing of  the  policy."  We  may  tiierefore  agree 
with  connsd  that  a  vendee  Is,  by  these  de- 
^ri<ms,  an  owner  under  this  clause,  though 
-Hie  Tenddr  may  "hold  the  legal  title  to  in- 
sure performance  of  the  contract  And  it 
would  seem  to  loglcaliy  follow  that  the  ren- 
4Sor  is  not  such  owner,  end  our  attentton  Is 
not  called  to  any  case  where  the  touIw  has 
t>eea  beld  to  be  such. 

Th««  are.  however,  two  decisions  not  dted 
t>y  counsel  for  either  party  which  should  be 
discussed  In  connection  with  this  case.  The 
first  Is  the  case  of  Hoose  r.  Insurance  Co., 
«4  MIcb.  309,  47  N.  W.  687.  Margaret  Hoose, 
the  ovmep,  conveyed  the  land  by  deed  to 
Morgan,  to  secure  (2,000,  taking  back  a  con- 
tract whereby  he  agreed  to  reconvey  on  pay- 
ment of  that  sum  with  interest  Two  years 
latOT  she  fnsnred  ft  as  her  property.  Sub- 
«equeiit1y  she  surrendered  her  contract  to 
Morgan,  who  at  the  same  time  executed  a 
similar  one  to  her  daughter,  Maggie  Hoose, 
who  at  the  same  time  took  an  assignment  | 
of  the  policy  of  insurance  from  her  mother,  i 
vrith  the  consent  of  the  agent  of  the  com-  i 
pnny.  It  was  claimed  by  the  company  Oiat 
the  policy  was  void,  because  Margaret  Hoose 
was  not  the  sole  and  unconditional  owner  of 
■the  building,  at  the  time  she  procured  the 
fnsurance.  The  policy  read  as  follows,  viz.: 
''Insure  Mrs.  Margaret  Hoose  to  the  amount 
of  one  thousand  dollars  on  the  two-story 
tnilldlng,"  etc.  The  court  held  that  In  con- 
«trulng  the  ciaose  referred  to  the  whole 
policy  should  be  taken  together;  that  the 
object  sought  by  the  insured  was  to  obtain 
Indemnity  against  loss  of  her  Interest.  If 
the  company,  which  made  the  policy  upon 
a  verbal  application,  desired  to  know  what 
Interest  it  was  insuring.  It  shotild  have  stated 
ft  In  that  part  of  the  policy  pertaining  to  the 
risk.  It  was  tbe  intention  of  the  parties  to  Is- 
sue a  valid  and  binding  contract  of  Insxu^nce, 
raWd  and  binding  from  the  time  of  accept- 
ance of  the  same  by  the  assured,  and  the 
«ourt  said  that,  *^  gtn  any  reasonable 
Yoree  and  effect  to  tUs  clause  of  the  policy, 
«t  can  only  be  held  to  ap^y  t»  sooh  changes 
aa  arise  after  the  policy  has  been  delivered 
«nd  accepted,  tn  the  ownership  of  the  prop- 
erty, and  not  to  an  existing  state  or  condi- 
tion of  the  property  at  the  time  the  poUcy 
T£7N.w.no.7 — 47 


was  issued.  It  looks  to  the  futnre  for  pro- 
tection of  the  Insurer,  and  not  to  the  present, 
only  so  far  as  the  preceding  portion  of  the 
policy  is  Ti(^ted  by  a  misstatement  or  con- 
cealment of  any  fact  matoial  to  the  risk." 
The  court  remarks  upon  the  fact  that  the 
policy  was  Issued  wfthoat  stating  In  the  pol- 
icy what  her  Intnvst  was,  and  holds  that 
under  the  policy,  construed  with  the  proofs 
in  the  cose,  the  defendant  must  have  imder- 
stood  the  condition  of  the  title,  and  Intended 
to  Insore  whatevw  Interest  Mrs.  Hoose  had. 
It  may  be  suggested  In  passing  that  Mrs. 
Hoose  was  at  the  time  of  insuring  either  a 
mortgagor  or  a  vendee  under  the  land  con- 
tract and,  In  either  event,  under  the  de- 
cisions hereinbefore  dted,  might  have  been 
held  to  be  the  owner  of  the  premises.  The 
ethw  case  referred  to  Is  Hall  v.  Insurance 
Co.,  93  Mich.  184,  B8  N.  W.  727.  The  policy 
was  Issued  to  "J.  C.  Hough  on  his  two-story 
frame  dwelling."  It  was  a  Michigan  stand- 
ard policy,  made  npoa  an  oral  applIcatlML 
At  the  time  It  was  Issued,  Hough  held  as 
purcbasfflr  under  a  land  contract,  the  price 
b^lng  partly  paid.  Soon  aftw.  Hough  con- 
tracted In  writing  to  sen  the  building  In- 
sured, with  a,  part  of  the  premises  upon 
which  it  stood,  to  8tev«iB,  giving  him  po»- 
session.  Still  later.  Hough  assigned  his  In- 
terest Bnd  the  policy  to  Hall,  and  the  agent 
of  the  company  assented  to  the  Indorsement 
that  the  policy  should  be  paid  to  Hall.  In 
July,  1890,  a  few  months  after  the  assign- 
ment mentioned,  Stevens  was  given  notice 
to  quit  the  premises,  and  that  the  contract 
was  declared  void,  and  the  court  finds  that 
StevMS*  contract  was  void,  and  that  he  was 
a  tenant  holding  ow  without  permission. 
So  that  In  this  case,  like  the  other,  the  plaln- 
tUf's  assignor  was,  not  only  when  the  policy 
was  Issued,  but  at  the  time  the  action  was 
brought  a  vendee  undw  a  land  contract 
who,  as  the  court  expressly  states,  (page  188, 
93  Micb.,  and  page  728,  53  N.  W.,)  had  such 
an  interest  in  the  property  insured  as  would 
support  the  recitation  in  the  policy  that  It 
covered  "his  two-etory  frame  dwelling." 
This  clearly  was  within  the  rale  of  the  cases 
cited. 

The  differences  between  the  Hoose  Case 
and  the  present  one  are:  (1)  That  In  the 
former  the  premises  were  described  as  "the 
dwelling,-"  In  this  case^  "hia  dwelUng."  (2) 
That  In  the  Hoose  Case  the  policy  Issued  to 
the  owner,  L  e.  the  mortgagor  or  vendee, 
while  in  this  case  It  Issued  to  the  vendor  in 
an  existing  contract  of  sale.  The  Hall  Cose 
differed  from  this  In  the  latter  particular 
only.  It  follows  that  the  Hall  Case  differed 
from  the  Hoose  Case  In  the  first  particular. 
The  Hoose  Case,  then,  has  not  gone  so  far 
as  to  hold  that  the  dause  in  question  must 
necessarily  hare  the  construction  given  In 
all  cases,  but  only  where  the  circumstances 
show  that  the  parties  mutually  Intended  to 
Insure  tlie  Interest  of  the  applicant  what- 
ever it  may  be;  and,  If  tlie  Hall  Case  seena 
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to  go  fortber,  It  Is  upcm  th«  anthoritr  of  the 
Hoose  Case,  which  was  supposed  to  Involve 
"precisely  the  same  qaestltHL'*  Bat  we  think 
the  Hall  Case  does  not  so  to  the  extent  con- 
tended tor  here,  for  It  lays  stress  upon  the 
fact  that  the  Insored  had  such  an  Insurable 
Interest  as  warranteJ  the  statement  that  It 
was  his  dwelling.  By  the  express  terms  of 
this  policy  the  company  undertook  to  Insure, 
not  "the  dwelling,"  but  "hla  dwelUng."  At 
the  time  it  was  Issued  the  plalntUI  wa4  not 
such  owner  as  would  support  the  statement 
tliat  It  was  his,  under  a  policy  that  was  to 
be  void  if  he  was  not  the  sole  and  uncondi- 
tional owner.  The  drcnmstances  In  the  light 
of  wlilch  the  iwllcy  was  to  be  constrned  do 
not  Justify  us  in  saying  that  it  was  the  in- 
tention of  the  insurer  to  insure  such  Interest 
as  the  applicant  might  have.  Under  such  a 
clause  an  insure  would  have  a  right  to 
understand  that  It  was  insuring  the  one  who 
was  the  owner,  not  of  an  intvest  of  some 
tort  or  other,  sndi  as  that  of  a  mortgage,  but 
of  the  sole  and  unconditional  title;  and  in 
such  case  it  is  a  reasonabis  construction  to 
say  tbat  the  clause  in  question  would  ref» 
to  the  existing  condition  of  the  titles  and  not 
alone  to  subse<iuent  changes.  But  under  the 
proofs  It  was  a  question  for  the  Jury  to  de- 
termine whether  the  agent  of  the  company 
Insured  the  property  onderstanding  that  the 
plaintiff  "had  a  land  contract  out,"  as  testi- 
fied by  blm.  There  is  no  reason  why  his 
interest  was  not  insurable,  and  if  It  was  done 
und^rstandingly  by  the  company  It  la  es- 
topped from  dmying  its  liability,  under  the 
settled  law  of  this  state.  The  judgment  wlU 
be  reversed,  and  a  new  trial  Mdoed.  The 
other  justices  ooncurred. 


PBOPLB  ex  rcL  SAUNDERS  r.  HANNA. 

(BopreiM  Court  of  Mldiigan.  Jan.  26,  18M.) 

QoAUFioAnox  or  Votirs— imtiTss  <v  Sounaas' 
Hons— EsTOPPaL. 

1.  Inmates  of  tin  Soldier^  Same,  admitted 
from  other  localities,  are  not  entitled  to  vote 
at  the  prfldnet  In  which  the  Home  is  located. 
Wolcott  V.  Holcomb»  (Mich.)  09  N.  W.  83T, 
CeUowed. 

2.  The  vote  of  a  precinct,  containins  a 
large  number  of  ballots  cast  by  dlxiealiSed 
parsons,  most  be  rejected  when  it  is  impossible 
to  ascertain  the  legal  niunber  of  votes  east 
fur  each  candidate. 

8.  A  candidate  Is  not  estmped  trma  de- 
nying bis  opponentTs  rl^t  to  omce  becaoae  he 
fail^  to  be  present  at  a  prednet  and  penwnally 
dullenge  diaqnallfled  voters. 

Brror  to  draiit  oonrt,  Kent  eoautjr;  vnt- 
lUim  B.  Grove,  Judge. 

Quo  warranto  by  the  peo^  ex  rtL  WU- 
Usm  G.  Saunders,  against  Konedj  Hanna, 
to  determine  tbe  tiUe  to  the  office  itf  juatloe 
of  tbe  peace.  From  a  judgment  for  rdator, 
defendant  appeala.  Affirmed. 

Ta^art,  Wolcott  &  Ganson,  tot  ^pellant 
Francis  A.  Stace,  for  appellee. 


HOOKER,  J.  Relator  and  nKpoaOemk 
were  opposing  candidates  tat  pmOee  of  tke 
peace,  the  latter  being  dedUued  elected. 
Upon  quo  warranto  to  try  tbe  title  to  tke 
office,  it  api>eared  tbat  respcmdent,  iqkmi  tka 
face  of  the  returns,  had  a  majority  at  three 
votes.  It  also  appeared  that  82  inmates  of 
the  Soldiers'  Home,  admitted  from  otber 
localities,  voted  at  such  electitm,  and  tliat  It 
was  impossible  to  asco'taln  tor  whom  thej 
had  cast  their  vot»e:  The  r^tor  had  pre- 
viously requested  one  of  the  Inspeettn  of 
election  to  challenge  such  votoa,  but  soch 
Inspects  failed  to  do  so,  fearing  a  distnrl*- 
ance.  Under  the  holding  of  this  court  ■■ 
the  recent  case  of  Wfdcott  v.  Holcomb,  54 
N.  W.  837,  the  82  persons  alhided  to  were 
not  qualified  voters;  and,  as  it  Is  impoesible 
to  ascertain  which  candidate  received  tbe 
greater  number  of  votes,  the  vote  of  tbe  pre- 
cinct must  be  exdnded.  Attorney  Oatenl 
V.  McQuade,  04  Mich.  439,  S3  N.  W.  M4. 

It  Is  contended  that  tbe  relatw  Is  estopped 
from  attacking  his  oppon^t's  title  to  tbe 
office  because  he  did  not  personally  c*""**'B!f 
these  voters.  It  does  not  appear  that  be 
was  present  when  these  votes  were  cast, 
and  he  was  not  bound  to  anticipate  tbat 
disqualified  persons  would  attempt  to  vote. 
As  a  precaution,  be  appears  to  have  directed 
an  Insi>ector  to  challenge  any  such  votes 
that  might  be  i^ered,  which  Indicates  Hiat 
he  was  not,  as  intimated,  disposed  to  take 
his  chances  upon  getting  th^  votes,  and 
then  attack  the  election  nptm  thla  grooad 
If  defeated.  The  Judgment  wHl  be  aJBrned. 
The  otb«  Justices  c«icurrsd» 


O'ROURKB  V.  CITY  OF  MONROB. 
(Snprone  Court  of  Michigan.  Jan.  26,  18M.t 

MOHICIPAL  CoaPORA.TtON— LlABILlTT  POK  PsasOS- 

ix  Ihjckibb— ElxcAVATioB  IN  Strkwt. 

A  horse  driven  by  plaintiff's  intestate 
became  frlehtened  at  an  excavation  along  Ae 
side  of  defendant's  street,  and,  in  attempting 
to  cross  it.  threw  latestato  out  of  bis  T<>faic]e. 
eauidns  hla  death.  There  was  a  space  17  feet 
wide  uong  the  side  of  the  excavation  for  vehi- 
eles  to  pass,  and  the  excavation  was  bdag 
carefully  made,  and  had  not  been  allowed  tm 
remain  an  unreasonable  ttme^  BtU,  that  de- 
fendant owed  intestate  no  ^ty  to  dose  tl» 
street,  or  to  erect  barriers  along  the  sidies  iAm 
the  excavation  was  being  madsh 

Bitot  to  circuit  cour^  Uonxoe  ooontrs 
Bdward  D.  Klnne,  Judge. 

Action  1^  Bridget  Oltouike.  admlnlstrmtilx 
of  tbe  estate  of  MIobael  0*Bourice,  agabiat 
tb»  city  of  Monn>e»  to  recover  for  tbe  deetk 
of  ber  intestete.  Judgmoit  tat  detMidBa^ 
and  plaintUF  brings  etror.  Affirmed. 

IXA  G.  Humphrey,  for  appelant  CL  A 
OcHAm,  Otty  Att7„  (Geo.  M.  Landoa.  sf 
oramseU  tot  ^ppdlaa. 

GRANT,  J.  At  the  time  of  tbe  aoddea^ 
which  resulted  In  the  death  of  plalatiirs 
decedrat,  Michael  O'Boarte,  tbe  Monroe 
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Water  Oompany,  a  corporation  organized  un- 
der the  laws  of  this  state,  sctlag  under  the 
anthority  of  the  defendant  city,  was  legally 
engaged  in  laying  water  mains  and  pipes 
along  Its  streets.  It  was  digging  a  trench 
along  the  east  side  of  Winchester  street,  at 
the  intersection  of  Front  street  It  left  a 
space  about  17  feet  wide  in  the  center  of 
Front  street,  evidently  for  the  passage  of 
vehicles.  The  accident  occurred  about  9 
o'clock  In  the  forenow.  The  men  were  dlg^ 
glng  on  each  side  of  this  space,  and  throwing 
the  dirt  to  the  east  side  of  the  trench.  Their 
h«id8  and  shoulders  were  in  view  above  the 
ground.  Mr.  O'Bourke.  accompanied  by  bla 
daughter,  was  driving  with  a  horse  and 
buggy  aimg  Front  street  from  the  west 
When  within  a  few  feet  of  the  line  of  the 
trench,  the  horse  shied  to  the  right  nm 
across  the  trench,  and  Mr.  O'Bonrke  and 
his  daughter  were  thrown  out.  The  negU- 
genoe  alleged  against  the  defendant  Is  the 
failure  to  keep  its  streets  in  repair,  and  In 
condition  reasonably  safe  and  fit  tor  travet 
The  specific  duty  on  the  part  of  the  city  on 
which  plaintiff  appears  to  rely  Is  the  erection 
of  a  fence,  railing,  or  barrier  around  these 
excavations.  The  daughter  testified:  "The 
bone  was  going  on  a  stiff  trot  when  it 
reached  the  trench,  but  not  quite  so  fast  as 
when  It  turned  off  from  the  railroad  track." 
This  trat^  was  about  800  feet  distant  On 
a  former  trial  she  bad  testified  that  the 
horse,  after  reaching  the  railroad  track,  was 
beyond  the  control  of  her  father,  who  was 
driving,  and  ccmtinned  beyond  his  control 
till  the  time  of  the  acddent  She  admitted 
tliese  statements,  but  explained  tiiem  by  say- 
ing: "I  was  a  little  excited,  and  did  not  an- 
swer correctly."  The  testimony  of  six  dis- 
interested witnesses  Is  positive  that  the 
horse  was  running  away,  and  was  beyond 
oontroL  Two  of  these  also  testify  that, 
shortly  after  the  accident  Mr.  O'Roiurke 
stated  that  his  horse  was  fHghtened  by  the 
cars,  and  he  lost  oontrcd  of  it 

Municipal  corporatlonB  may  authorise  or 
direct  the  digging  of  excavations  in  the 
street,  for  the  purpose  of  laying  pipes  to  sup- 
ply the  Inhabitants. with  water,  gas,  and  the 
like.  In  making  them,  they  are  bound  to  the 
erordse  of  reasonable  care  to  protect  travel- 
ws  from  accident  They^  are  not  required  to 
place  barriers  to  prevent  the  use  of  the 
street  alwg  the  aides  of  which  these  exca- 
vati<»u  are  made.  If  sufficient  room  la  left 
for  the  passage  of  vehicles,  travelers  are  en- 
titled to  the  use  of  the  street  If  they  choose. 
At  night  barriers  or  lights,  or  both,  must  be 
I^ced  to  give  warning  of  danger.  It  is  not 
claimed  that  these  excavations  were  being 
n^ligently  madck  He  who  chose  to  drive 
past  them  assumed  the  risk  of  fright  to  his 
horse.  If,  therefore,  the  horse  was  fright- 
ened by  these  euavations.  It  is  an  accident 
for  which  nelthOT  the  city  ncv  the  water 
company  la  Uable.  Neither  duty  xux  custom 
required  the  doeing  of  tlie  streets,  or  fbB 


construction  of  barriers  along  trenches  like 
tliat  In  the  present  case.  This  work  was 
beHag  done  In  the  usual  way,  and  the  exca- 
vations had  uot  been  left  an  unreasonable 
tim&  There  Is  thwefore  no  liability.  Cowan 
V.  BaUway  Co.,  81  Mich.  583,  48  N.  W.  166; 
Zanger  v.  Railway  Co.,  87  Mich.  640,  49  N. 
W.  870;  Westfall  v.  Board.  93  Mloh.  214,  6S 
N.  W.  161.  The  learned  circuit  Judge  was 
correct  In  directing  a  verdict  for  the  defend- 
ant and  the  Judgment  la  affirmed,  ^e  other 
Juatices  ooncnrred. 


MULGRIBW  V.  OOCHABBN. 

(Supreme  Oonrt  of  Michigan.  Jan.  28,  1894.) 

NovAnoM— What  Cowwitotbs—  SowioiMrcr  oi 
EnvBHOS. 

Id  an  action  on  a  note  giveoi  by  def and- 
ant  for  a  share  in  a  Teasel,  It  appeared  that, 
after  the  note  was  given,  defendant  sold  the 
vessd  to  <me  A.,  wbo  agned  to  pay  the  notSb 
Defendant  testified  that,  three  da^s  after  the 
agreement  he  and  A.  met  plaintiff;  that  ha 
then  told  plaintiff  that  A.  was  the  man  who  was 
to  pay  liim;  and  that  plaintiff  said  that  tie  ac- 
cepted A.  for  his  pay.  and  that  he  would  not 
look  to  defendant  Bttd  evidence  of  a  novatlc^ 
Buffidrat  to  go  to  the  jury.  66  N.  W.  70^  af 
firmed. 

On  rehearing.  Affirmed. 

For  former  report,  see  06  N.  W.  70. 

Long,  J.  a  rehearing  was  ordered  In  thla 
case  The  questions  have  )»een  reargued,  and, 
after  a  careful  examination  of  the  record, 
we  are  satisfied  that  th««  was  evidence  to 
go  to  tbe  Jury  upon  the  question  of  novation, 
—the  same  conclusion  reached  when  the 
former  opinion  was  rendered.  The  judgment 
will  therefore  be  affirmed.  The  other  Jus- 
tices concurred. 


OMAHA  &  B.  V.  RY.  GO.  v.  RICKARD& 
(Supreme  Ooort  of  Nebraska.  Jan.  1^  1894.) 
Easkubht  bt  PasBCKimoiT  —  Boors  or  Possw- 
siox— CoiTDCHiiATiOR  PBoaBBSiaas— Flku>imqs 

— Descbiption. 

1.  An  easement  la  real  estate  may  be  ae- 
qnired  by  open,  notorious,  peaceable,  uninter- 
rupted, adverse  possession  fur  the  statntoqr  pe- 
riod of  10  yeara. 

2.  Where  a  party  enters  upon  and  occupies 
land  nnder  color  of  titie,  such  possession  Is 
regarded  as  coextensive  with  the  entire  tract 
described  In  the  InstnunMit  under  which  each 
possession  Is  daimed. 

S.  Although  color  of  titie  Is  not  Indispen- 
sable to  adverse  posaeBsion,  yet  where  a  rail- 
road company  enters  upon  and  takes  possession 
of  the  real  estate  of  another  for  a  risht  of 
war.  without  eol<w  of  title,  such  possession  Is 
limited  to  the  land  actually  occupied;  and  hi 
such  case  the  corporation  will  acquire  a  right 
of  way  of  the  width,  and  no  more,  which  it 
has  BO  used  and  occupied  for  the  full  period  of 
limitations. 

4.  In  proceedings  to  condemn  land  of  an  In- 
dividual  for  the  nse  of  a  railroad,  the  petition 
must  accurately  describe  the  tract  affected 
the  proceedings.  Where  the  petition  describes 
the  land  by  government  snbdl vision,  the  de- 
scription Is  insufficient  to  authorize  the  condem- 
nation of  coal  estate  within  the  limits  of  aa  In- 
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eorporated  city,  whldi  real  estate  ha*  bMO  laid 
•nt  and  platted  into  lots  and  blocks 

(Syllabus  br  tli«  Court.) 

Brror  to  district  court.  Oag*  coanty;  Ap- 
p^get,  Jndga 

Action  in  ejectment  by  John  N.  Rlcfcards 
against  the  Omaha  ft  Republican  Yallej  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiff, defHidaiit  brings  errw.  Affirmed. 

J.  Bl  Thnnton,  W.  R.  KeUy.  and  B.  P. 
Smith,  for  plaintiff  in  errae  RUAardi  & 
Front,  for  defendant  tn  mtot. 

NORVAL,  O.  J.  This  la  an  action  of 
ejectment  by  Jotin  N.  Rlt^arda  against  tbe 
Omaha  &  Republican  Valley  Railway  Onn- 
pany  to  recover  po8B«esioa  of  a  portion  d 
lot  103  in  South  B«etrlce,— an  addition  to  the 
dty  of  Beatrice.  The  petition  U  tn  the  ordi- 
nary form.  The  defendant  answered  by  a 
gmeral  denial,  and  also  pleaded  the  atatnte 
of  llmltatlona  ot  10  yean.  Plaintiff  rolled, 
denying  each  allegation  of  new  matter  con- 
tained in  the  answer.  Tliere  was  a  trial 
te  the  court;  without  the  interrention  of  a 
tary,  which  resulted  in  a  finding  and  Judg^ 
ment  tor  the  defendant  company  that  It  has 
an  easement  In,  and  Is  entitled  to  the  pos- 
session of,  that  part  of  said  lot  108  embraced 
bi  tlie  following  description,  to  wft:  Oom- 
menoing  at  the  northeast  comer  of  said  lot 
103;  running  thence,  south,  27  feet;  thence, 
n<»thwesteriy,  to  a  point  56  feet  west  of  the 
northeast  comer  of  said  lot;  tlicnce,  east,  66 
feet,  to  the  place  of  beginning.  The  court 
further  fotmd  for  the  plaintiff  for  so  mu(!h 
vt  said  lot  103  as  la  described  as  follows: 
Scanning  at  a  point  66  feet  west  of  the 
northeast  comer  of  said  lot;  running  thence 
west  43  feet;  thence  sontheasteriy  to  a  point 
in  the  south  line  of  said  lot  87  feet  west  of 
the  southeast  corner  of  said  lot;  thence  east 
ST  feet;  thence  north  17  feet;  thence  north- 
easterly to  the  pctot  otf  beginning.  TtM  de> 
fendant  prosecutes  error,  alleging  that  the 
fliidlng  In  iKm  of  tb»  i^atntlfl  is  not  cos- 
talned  I7  snflldeiit  eridenc^  and  Is  omtrary 
to  law. 

The  cause  was  tried  upon  the  following 
agreed  statement  of  facts:  "First  The  pn^ 
erty  In  controversy  Is  situated  within  the 
limits  of  the  east  half,  nwtheast  quarter,  of 
section  four,  town  three,  range  six  east  of 
the  sixth  P.  M.  Second.  The  legal  title  to 
said  tract,  and  the  disposition  ttiereof.  Is 
shown,  so  far  as  the  same  appears  there- 
on, by  the  obstraot  of  the  title  thmto,  here- 
to annexed,  marked  'Exhibit  A.'  and  made 
a  part  hereof.  Other  [soceedings  and  con- 
veyances claimed  to  affect  said  property  are 
as  bdow  stated.  Tlilrd.  The  abstract  an- 
nexed, and  Ua  memoranda  of  ccmveyances, 
and  also  the  statements  and  memoranda,  of 
ottLer  proccodinga  below  written,  are  to  be 
taken  with  the  same  effect  as  though  the 
original  instnunents  and  proceedings  were 
tbsraislTCO  hsrsto  annexed.    FDarth.  TbB 


track  of  Hw  defendant;  aad  Its  roadbed.  In 
fact  occupied  when  constructed,  and  still 
occupies,  the  foUowtng  described  ground, 
vis.:  Oommendng  at  the  northeast  oonur 
of  lot  No.  106  in  Sonth  Reatrlce;  nmnlng 
tfaraice  south  27  feet;  thence  in  a  northeaat- 
eriy  dlrecti<m  to  a  point  56  feet  west  of  tiM 
N.  B.  comer  of  said  tot;  thence  east  66  fMt 
t»  the  place  of  beg^nlng.  Fifth,  lie  Omaba 
A  Republloan  Valley  Railroad  Company  was. 
about  tlie  month  of  September,  1S79,  a  rail- 
road corporation  of  this  state,  and  at  said 
time  located  Its  line  of  railroad  over  and 
across  the  east  half,  northeast  quarter,  sec- 
tion four,  town  three  north,  range  •  east, 
and  its  line  sctoss  said  land  In  fact  In- 
tersected and  crossed  lots  104,  108;  102,  lUK 
111.  112.  lis,  114,  09, 100,  101,  in  South  Beat- 
rice, OS  shown  by  the  plat  tbtmat,  reCsrred 
to  in  the  abstract  of  title  hereto  annexed, 
mariud  ^Exhibit  A.'  Sixth.  That  the  Omaba 
A  Republican  Valley  Railroad  Company  fln* 
Ished  and  completed  Its  Itee  <a  road,  as  tm 
this  agreement  mentloaed,  on  or  about  Jana- 
ary  1.  1880,  and  has  from  tlienee  hlthMte, 
It  and  its  successors,  nMlntalned,  occupied, 
and  operated  the  same  on  the  line  of  Its 
original  location.  Serratb.  That  aboat  the 
month  of  September,  1870,  12ie  Omaha  A 
Republican  Railroad  Company  commenced 
and  instituted  certain  proceedings  In  the 
county  court  of  Oage  ooonty.  Neb.,  to  ob- 
tain a  right  of  way  for  Its  railroad,  and  for 
so^  purpose  duly  filed  Its  petitkm  in  aaM 
eoort,  and  that  said  court  duly  appointed 
a  ooBunlsslon  for  such  purpose  as  provided 
by  law.  That  on  or  about  Norember  13, 

1878,  proof  of  service  of  notice  <m  the  Sooth 
Platte  Land  Ompany  tn  said  proceeding 
was  filed  In  said  court,  a  copy  of  whldi  Is 
hereto  annexed,  marked  'Exhibit  B.'  Tliat 
aftOTwards,  on  the  14th  day  of  November, 

1879,  said  commission  filed  in  said  proceed- 
ings a  report  of  Its  doings  In  0ie  premises, 
a  copy  of  which  is  h«%to  annexed,  marked 
'Exhibit  0.'  That  on  November  18,  1S79,  the 
said  Omalia  ft  Republican  Valley  Railroad 
Company  dq^oslted  in  said  county  conrt  the 
amount  of  m<mey  awarded  by  said  commis- 
sion tn  said  proceeding,  as  stated  and  award- 
ed in  and  by  said  ExhlUt  a  l%at  after- 
wards, on  Deoember  29,  18T9,  there  was 
filed  In  said  county  court  by  said  Sooth 
Platte  Ijand  Company  a  certain  order  tat 
the  payment  of  money,  a  copy  of  which,  with 
its  Indorsements,  Is  hereto  annexed,  marked 
'lIxhIMt  D,'  and  made  a  port  hereoC  Tlwt 
on  Jamnry  9,  1880,  the  said  county  court 
paid  oat  said  money  on  sold  order,  and  took 
a  receipt  therefbr  In  writing,  a  ec^y  of  wMoh 
Is  hereto  annexed,  marked  'BzhlUt  B,*  and 
tbe  same  Is  made  a  part  hereof.  Tlie  ssld 
commlsaloiMrs  so  appointed  by  said  county 
eoort  wsre,  before  the  making  of  the  aald  ap- 
praisement and  report  set  torOi  ta  said  Ex- 
hibit 0,  ([UAUfled  by  taking  Oie  oath  pr»- 
scribed  Hf  law,  a  copy  ot  wkfdi  Is  ben«e 
annexed,  maifeed  *HxUUt  OQL*  mad  tbe  som 
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li  made  a  part  ltere<tf.  The.  gold  rei>ort  and 
eondemDatton  pmceedlngs  above  referred  to 
wcvM  all  of  them  reocHrded  in  the  offloe  (rf 
the  county  clerk  of  Gace  eoonty.  Neb.,  on 
the  7tb  day  ot  Januaiy.  1880.  at  2  o'clock 
P.  fii.  of  said  day,  and  entered  In  thn  no- 
mcricol  Index,  and  recorded  in  Book  D  of 
Miscellaneous  Records,  (page  125  and  follow- 
ing.) Bighth.  That  on  the  26th  day  of  De- 
cember. 1879.  the  said  South  Platte  I^nd 
Company  made,  execnted,  and  d^Twed  to 
the  said  Omaha  &  Bepnbllcan  Valley  R«U- 
road  Company  Its  certain  deed,  a  copy  of 
which  Is  hereto  annexed,  marked  'Bxbiblt  F,' 
and  the  same  is  made  a  part  hereot  Ninth. 
The  map  or  plat  hereto  annexed,  marked 
*E<zblbit  6,'  made  a  part  hereof,  shows  the 
looaticm  of  the  east  half,  northeast  qnarter, 
and  of  South  Beatrice,  as  laid  out  thereon, 
and  the  line  of  the  original  location  and 
construction  of  said  railroad  over  and 
through  the  same;  the  track  shown  there- 
mi  crossing  near  the  northeast  corner  of  lot 
108,  being  the  Una  of  original  location. 
Tenth.  The  heavy  white  line  on  said  map 
shows  the  line  which  defradant  and  its 
^edeceesor  dalnw  and  has  claimed  as  Its 
exterior  boundary  lines  vmAer  said  con- 
demnation proceedings  and  the  said  deed  to 
the  Omaha  &  Republican  Valley  Railroad 
Oompany,  the  particular  premises  within  lot 
103  so  claimed  by  It  being  described  as  fid- 
lows:  Commencing  at  the  northeast  comer 
•f  lot  103;  running  thence  west  on  north 
line  of  said  lot  80  feet;  tbaice  Boutbeasterly 
to  a  point  In  the  south  line  of  said  lot  37 
feet  west  of  the  southeast  comer  tbeareof; 
thence  east  37  feet;  thence  north  44  feet  to 
the  place  of  beginning.  Meventh.  The  Oma- 
ha &  Republleau  Valley  Railroad  Company 
is  a  railroad  corporation  of  the  state  of  Ne- 
braska, and  is  the  successor  to  the  Omaha 
ft  Republican  Valley  Railroad  Company,  and 
as  such  successor  Is  vested  with  all  property, 
rights,  and  franchises  ot  the  said  Omaha  &  Re- 
pnbllcan  Valley  Railroad  Oompany.  Twelfth 
rhesald  OmahaftRepuUlcan  Valley  Railroad 
Oompany,  and  its  successor,  this  defendant, 
bas  been  la  the  open,  cotortous,  exclusive, 
and  advmn  actual  posseeedon  of  its  said 
txacJk  and  roadtMd,  a»  a  railroad,  as  con- 
structed on  its  said  line  of  wlgtnal  locatl<m, 
for  more  than  ten  years  before  the  com- 
moicement  of  this  suit  Thirteenth.  The 
premises  la  the  vicinity  of  the  said  railroad, 
In  the  years  1879  and  1880,  when  said  rail- 
road was  built,  ow  and  across  the  said  east 
balf,  northeast  quarter,  were  vacant  and  un- 
inclosed  lauds  or  lots.  Th&  plat  of  South 
Beatrice  bad  before  that  time  been  made  and 
recorded,  but  the  ground  was  vacant,  unin- 
closed,  and  unoccupied.  Fourteenth.  It  is 
agreed  that  on  August  24,  1877,  the  follow- 
ing streets  and  parts  of  streets,  as  shown  on 
Stxhiblt  O,  were  duly  vacated,  to  wit:  5th, 
eth,  7th,  and  8th,  from  the  south  line  of 
Sooth  Beatrice  to  the  south  line  of  Perkins 
street;  Ames  street  west  of  the  center  of 


Fourt3i  street;  also.  Fourth  stareet,— all  ^sept 
the  east  bait  of  said  street  lying  north  ctf 
the  south  line  of  Perkins  street;  and  after- 
wards, on  April  28,  1879,  a  strip  extending 
from  the  south  line  ot  Perkins  street  south- 
wards was  dedicated  to  ttae  public,  which 
strip  was  located  on  what  was  wee  the  east 
half  of  5th  street,  before  Its  vacation." 

The  abstract  of  title  which  Is  attached  to 
the  foregoing  stipulation  as  an  exhibit  shows 
a  compete  and  perfect  chain  of  title  to  the 
entire  premises  in  controversy,  by  patent 
from  tbe  United  States  government  to  on© 
John  Ia  Oarson,  and  from  Oar  son,  through 
other  parties,  to  plalatlfC.  The  railroad  com- 
pany claims  title  to  the  real  estate  mo- 
tioned in  the  petition  by  reascHi  of  adverse 
possession.  The  portion  of  said  lot  108  de- 
scribed la  the  fourth  paragraph  of  the  stip- 
ulation is  occupied  by  the  roadbed  and  trade 
of  plaintiff  In  errw;  and  it  having  been  in 
the  open,  notorious,  exclusive,  adverse,  act- 
ual possession  thereof  for  more  than  10  years 
prior  to  the  bringing  of  this  suit,  the  corpo- 
ration thereby  acquired  an  easement  there- 
in, and  was  entitled  to  said  strip  of  ground. 
The  trial  court  having  given  tb^  defendant 
below  Judgment  for  that  pwtlon  of  tbe  lot, 
it  is  no  longer  involved  in  the  case. 

The  controlling— and  we  may  say  tiie  only 
—question  presented  for  our  consideration  and 
decision  is  this:  Did  the  railroad  company 
acquire  title  to  any  potion  of  said  lot  which 
the  trial  court  found  belonged  to  Rlckards, 
and  which  adjoins  on  the  south  the  strip 
actually  used  and  occupied  by  the  roadbed 
and  track  of  the  corporation?  As  we  have 
said,  plaintiff,  in  mor  ciainn  the  land  in 
dispute  by  adverse  possesslra.  VP'hlle  the 
railroad  company  has  Iwen  in  the  exclusive 
occui>an<7,  for  the  statat<»7  period,  of  the 
strip  used  for  the  roadbed  and  track,  there 
Is  nothing  in  the  agreed  statement  of  facts 
to  show  that  it  has  been  in  possession  ot, 
or  exerdsed  any  acta  of  ownership  over,  any 
other  portion  of  said  lot  103.  The  premises, 
when  the  road  was  constructed,  were  vacant, 
unin  dosed,  and  unoccupied.  There  Is  no 
claim  that  the  Omaha  &  Republican  Valley 
Railroad  Company,  or  Ite  successor,  plaintiff 
In  error,  has  ever  Inclosed  the  land  in  dis- 
pute with  a  fence,  or  that  when  the  road 
was  located,  or  at  any  other  time,  it  staked 
out  the  width  of  its  right  of  way  across  lot 
lOS.  So  for  as  this  record  discloses,  the  com- 
pany has  never  used  any  portion  of  the  lot 
for  ite  right  of  way,  except  the  strip  which 
was  awarded  it  by  the  district  court  The 
presumption  of  law  is  always  in  favor  of 
the  owner  of  the  record  title,  and  the  bur- 
den of  proving  adverse  possession  reate  upon 
the  party  relying  thereon.  It  did  not  de- 
volve upon  plaintiff  below  to  establish  that 
he  aud  his  grantors  iiave  been  in  the  actual 
occupancy  of  the  premises  during  the  stet- 
utory  period. 

Counsel  for  the  railroad  company  call  at 
tentlon  to  tbe  toith  paragraph  of  the  stlp- 
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alnlloa  of  the  parties  above  mentioned, 
which  reads:  "The  heavy  white  line  on 
said  map  shows  the  line  which  defend- 
ant and  ItB  predecessor  clatmg  and  has 
claimed  as  its  exterior  boundary  lines,"  etc. 
There  can  be  no  doubt  that  It  Is  estab- 
lished that  the  company  has  erer  claimed 
Its  right  of  way,  where  the  road  crosses  lot 
103,  consisting  of  a  strip  of  land  100  feet  in 
width,  being  SO  feet  on  each  side  of  the 
center  line  of  Its  roadbed,  and  the  land  here 
demanded  Is  within  such  limits;  but  It  does 
not  necessarUy  follow  that  the  plaintiff  In 
error,  or  Its  predecessor,  has  held  adverse 
possessloD  of  the  ground  next  sonth  of  the 
27  feet  which  has  been  occupied  by  Its  track 
and  roadbed.  Whether  the  adverse  posses- 
sion of  the  27  feet  constituted  a  simitar  pos- 
session of  the  whole  50  feet  south  of  the 
center  of  its  track  depends  upon  whether  Its 
occupancy  haj  been  under  color  of  titles 
There  is  a  marked  distinction  between  a 
possession  acquired  under  a  claim  of  right  or 
color  of  title,  and  where  possession  of  land 
Is  taken  and  held  by  a  mere  usurper  or  in- 
truder. Where  a  party's  occupancy  Is  under 
a  color  of  title,  his  possession  Is  regarded  as 
being  coextensive  with  the  entire  tract  de- 
scribed In  the  instrument  und^  which  pos- 
session Is  claimed.  On  the  other  hand,  where 
one  enters  without  color  of  tide,  bis  [HMses- 
sion  is  confined  to  the  land  actually  occu- 
pied. It  is  firmly  settled  in  this  state  that, 
while  colw  of  title  is  not  Indispensable  to  ad- 
Tove  possession,  yet,  when  the  occupancy  is 
without  color  of  title,  possession  is  limited  to 
the  land  actually  occupied.  Oatling  v.  Lane^ 
17  Neb.  80,  22  N.  W.  453;  Haywood  v.  Thom- 
as, 17  Neb.  237,  22  N.  W.  460.  The  rule 
stated  applies  to  corporations  and  Indivld- 
nals  alike.  Did  the  railroad  company  take 
possession  of  any  part  of  lot  103,  and  hold 
and  occupy  the  same,  under  and  by  virtue  of 
a  color  of  title?  Neither  the  condemnation 
proceedings  mentioned  in  the  seventh  para- 
graph of  the  stipulation,  nor  the  deed  re- 
ferred to  in  the  eighth  paragraph,  conferred 
any  authority  upon  the  company  to  take  pos- 
session of,  and  construct  Its  road  over,  lot 
103,  as  we  shall  proceed  to  show.  In  tbe 
condemnation  proceedings,  no  reference  la 
made  to  lot  103  In  South  Beatrice,  or  any 
other  lot  The  real  estate  In  the  notice  of 
condemnation  of  right  of  way,  and  in  the 
reptH-t  of  the  commissioners  appointed  by 
the  county  Judge  of  Gage  county  to  appraise 
and  assess  the  damages  caused  by  tbe  loca- 
tion of  tbe  railroad.  Is  described  as  the  B.  % 
of  the  N.  B.  ^  of  section  4,  township  3  N., 
range  6  B.  It  appears  from  the  abstract  of 
title  that  the  N.  D.  %  of  the  N.  B.  14  of  said 
section  4,  in  June,  1872,  was  platted  by  the 
owner  thereof  as  South  Beatrice,  which  plat 
was  duly  recorded  on  the  12th  day  of  the 
same  month.  The  condemnation  proceedings 
were  not  commenced  until  more  than  seven 
years  thereaftw,  and  at  the  time  tbey  wen 
butitnted,  and  the  rallnHtd  was  located  and 


constructed,  the  real  estate  In  controvea-sy 
was  within  the  limits  of  an  addition  to  the 
city  of  Beatrice.  The  description  of  the  prop- 
erty in  the  condemnation  pai>ers  was  In- 
anfflclent  to  Indnde  lands  which  had  there- 
tofore been  laid  out  and  platted  into  lota  and 
streets.  Therefore,  by  tbe  proceedings  to 
condemn,  the  railroad  company  acquired  no 
rl^t  of  way  over  lots  in  South  Beatrice. 
And  this  is  the  construction  placed  upon  thf 
condemnation  proceedings  by  the  railroad 
company,  for  on  the  26th  day  of  December. 
1870,  In  consideration  of  |7S0,  it  procured  a 
deed  from  the  Sonth  Platte  Land  Company, 
the  owner  of  the  lots  in  South  Beatrice,  for 
right  of  way,  a  strip  GO  feet  wide  on  each 
side  of  the  center  of  Its  railroad  track,  as 
then  located,  through  lots  09,  100.  101.  102. 
110.  Ill,  112.  113.  and  114.  in  South  Beat- 
rice. If  the  railroad  company  acquired  a 
right  to  pass  over  the  foreg(^ng  mentioned 
lots,  under  the  law  of  eminent  domain,  tb^e 
was  no  necessity  of  its  afterwards  obtain- 
ing the  deed  alluded  to.  This  deed  was  In- 
sufflclMit  to  create  a  color  of  title  to  the 
premises  fn  litigation,  for  the  obvloos  reason 
that  lot  103,  of  which  tb^  form  a  part.  Is 
not  mentioned  In  the  conveyance.  For  some 
cause  or  other,  not  disclosed  by  the  record, 
this  lot  was  not  Included  in  the  description 
thweln.  From  the  fact  that  in  tbe  notice  of 
condemnation,  as  well  ss  in  the  report  of  the 
commissioners  appointed  to  assess  the  dam- 
ages, the  land  sought  to  be  aoqulred  tor 
right  of  way  is  described  as  being  "a  strip 
of  ground  100  feet  in  width  upon  the  line 
as  located."  It  cannot  be  lttf»red  that  the 
railroad  company  claimed  or  occupied  a 
strip  that  wide,  where  Its  track  passes  over 
lot  103.  A  right  of  way  of  a  railroad  Is  gen- 
erally 100  feet  wide,  and  probably,  where 
real  estate  Is  sought  to  be  appropriated  for 
that  purpose  by  the  power  of  eminent  do- 
main, and  the  width  required  for  right  of 
way  Is  not  spedfled  In  the  proceedings,  or 
where  a  deed  conveys  to  a  railroad  company 
a  right  of  way  over  a  particular  tract  <tf 
land,  and  no  mention  Is  made  In  the  convey- 
ance of  the  width  of  tbe  land  conveyed.  It 
might  be  hdd  that  the  customary  or  nsiial 
right  ot  way  was  acquired.  Some  ot  the 
authorities  cited  by  plaintUt  In  error  go  to 
that  extent,  but  It  requires  no  argnmoit  to 
show  that  such  decisions  have  no  applica- 
tion here,  since  the  railroad  company  entered 
upon  and  constructed  Its  road  across  the  lot 
in  question  without  authority  so  to  do  from 
the  owner,  and  without  complying  with  the 
statute  which  confers  upon  a  railroad  com- 
pany the  power  to  appropriate  lands  for 
right  of  way  against  the  consent  of  the  own- 
er. Whwe  a  railroad  company  enters  upon 
land  without  any  pretense  of  title,  in  the  ab- 
sence of  a  designation  of  boundaries,  thnvU 
no  presumption  that  the  corporation  has  ap- 
propriated for  Its  right  of.  way  a  strip  of 
the  usual  width,  or  all  that  the  statute  ■^ 
lows  It  to  take  fw  that  porpoae. 
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Attention  bu  beoa  called  to  ttie  statute  of 
this  state  rdating  to  eminent  domain.  We 
cannot  nmcelTe  that  tt  lua  any  bearing  upon 
the  subject  mder  dlscossltHi.  As  we  bare 
already  sbown,  tbe  railroad  company  ac- 
folred  no  ri^t  to  cross  lot  103  by  tbe  «»• 
denmatlML  proceedings.  Again,  tlie  statute 
does  not  flx  tbe  exact  wtdtb  of  a  railroad 
rl^t  ei  way,  bat,  on  tbe  otber  band,  It 
expressly  provides  that  **tbe  lands  beld,  tak- 
en and  ap^^rlated,  othwwlse  than  by  tbe 
etmsoit  at  the  owner,  shall  not  exceed  200 
Ceet  In  width,  except  for  wood  and  water 
stations  and  depot  grounds,  unless  where 
greater  width  Is  necessary  f<»r  excavations, 
embankments,  or  deposlttng  waste  earth." 
The  legislature  has  epecifled  the  maximum 
width,  mer^,  where  land  Is  appropriated 
toe  a  right  of  way  against  tbe  consent  of  the 
owner;  and  this  court  has  bdd  that  tbe  right 
Is  restricted  to  so  much  r«il  estate  as  is 
essential  for  the  location,  construction,  and 
convenient  use  of  the  road.  Forney  v.  Ball- 
road  Oa,  23  Neb.  465,  86  N.  W.  806.  It  must 
be  presumed,  in  tbe  absence  of  a  showing  to 
tbe  contrary  that  tbe  portion  of  lot  103  which 
has  been  actually  used  and  occupied  by  tbe 
railroad  company  for  the  past  10  years  was 
all  that  was  reasMiaUy  necessary  to  tbe 
convenient  and  moper  use  and  maintenance 
of  the  railway. 

The  principal  authority  on  which  counsel 
for  plaintiff  in  error  rely  Is  Hargis  v.  RaU- 
way  Co.,  100  Mo.  210, 13  S.  W.  680.  That  was 
a  case  where  a  landowner  verbally  agreed 
to  donate  and  convey  to  tbe  railroad  com- 
pany the  usual  right  of  way  across  bis  land, 
and  In  pursuance  tho^f  the  company  en* 
lered  npon  tbe  land,  and  staked  off  a  right 
of  way  of  the  custtmiary  width,  of  100  feet, 
and  constructed  its  road  thereon,  but  «cer- 
etsed  actual  and  exclusive  possession  of  only 
25  feet  along  tbe  center  of  the  strip,  under 
a  claim  of  color  of  title  to  the  whole  100 
feet.  It  was  held  that  such  possesslMi  for 
the  necessary  length  of  time  gave  the  com- 
pany a  title,  under  tbe  statute  of  limitations, 
tor  tbe  strip  of  100  feet  in  width.  We  find 
no  fault  with  that  decision,  but  it  Is  clearly 
Inapplicable  to  tbe  facts  of  the  case  at  bar. 
There  tbe  corporation  entered  upon  and  oc- 
cupied tbe  land  under  a  license  given  by  the 
owner,  and  the  boundary  of  the  right  of  way 
was  marked  by  stakes.  The  parol  agreement 
to  convey  was  suffldent  to  constitute  a  good 
color  of  tittle.  Nlles  v.  Davis,  60  Miss.  750; 
McGinn  r.  Kellogg,  17  111.  408;  Teabout  v. 
Daniels,  88  Iowa.  168;  Rannels  v.  Rannels, 
52  Mo.  108.  And  tbe  actual  possession  of  a 
pcs-tlon  of  the  strip  under  a  claim  and  oolor 
of  title  to  the  whole  was  constructive  poe- 
Msslon  of  the  entire  100  feet  In  tbe  case 
we  are  considering,  there  was  no  designation 
of  tbe  boundaries  of  the  100  feet  now  claimed 
as  a  right  of  way,  ikor  did  tbe  railroad  com- 
pany enter  under  a  license,  parol  or  other- 
wise, from  the  owner  of  the  loL  It  took  pos- 
sesslim  wlibont  a  shadow  or  <dalm  of  right 


therefor.  Such  possession  Is  nmlted  to  that 
portion  of  the  lot  actually  occupied  the 
company.  It  Is  not  deemed  necessary  to  re> 
fer  to  tiw  ottier  cases  cited  In  the  brtef  of 
counsd  tor  plalntifl  In  emr.  We  are  of 
the  opinion  that,  tar  the  reasons  already 
stated,  the  Judgmrait  of  tbe  district  court  Is 
rlgbt,  and  It  Is  affirmed.  The  other  judges 
concur. 


PAUN  V.  STATE. 
(Supreme  Court  of  Nebraska.  Jan.  16^  1894.) 
Assault  with  Xntbnt  to  Hafb  —  Bvidbxob  o> 

DlSTITfOT  OrFINSIS— iNBTBDCnONS  — BBASOITlr 

BLB  Doubt — Miscokdoct  or  Counsbi. 

1.  On  a  trial  of  an  information  for  an 
assault  with  intent  to  oommit  a  rape,  it  la  not 
neeessaiy  to  prove  the  commlsBion  of  the  of> 
fenae  on  the  particnlar  daj  named  In  the  In- 
formation, provided  the  same  be  within  the 
time  limited  by  statute  for  the  prosecution  of 
the  offense. 

2.  Ab  a  general  rule  It  is  Incompetent  for 
the  state.  In  a  criminal  prosecution,  to  prove  that 
the  priaoner  at  some  other  time  committed  an 
offense  similar  to  the  one  with  which  he  stands 
charged.  Thia  rule  has  Its  exceptions;  but 
whether  the  crime  of  rape,  or  an  assault  with 
Intent  to  commit  that  offense,  fails  within  the 
rule  or  its  fficcepdons,  ]m  not  decided. 

8.  Where  a  single  crime  is  charged  In  an 
Information,  and  the  state  on  the  trial,  for  tbe 

Sarpose  of  proving  the  offenae  alleged,  intrO' 
uces  testimony  tending  to  prove  similar,  bat 
distinct,  crimes,  the  proper  practice  is  for  the  ac- 
onsed  to  move  the  court  to  reqaire  the  proseco- 
tor  to  elect  on  which  transaction  be  will  rely 
for  a  conviction. 

4.  The  word  "abase,"  in  the  sense  It  Is 
used  In  section  12  of  the  Oriminal  Code,  Is 
synonymous  with  "ravish." 

6.  In  a  criminal  prosecution  the  court  In- 
structed the  jury,  in  aubstaoce,  that  the  law 
presumed  the  accused  innocept  of  the  crime 
charged,  and  that  such  presumptioD  continued 
until  hia  guilt  should  be  established  by  compe- 
tent evidence  beyond  a  reasonable  doubt.  Held 
sufficient  to  apprise  the  Jury  that  thdr  verdict 
must  be  based  upon  the  evidence  In  the  case 
alone,  and  that  It  was  not  error  to  refuse  an 
Instruction  that  "the  information  tn  this  case 
Is  of  itself  a  mere  accusation  or  charge  against 
the  defendaot,  and  is  not  of  itself  any  evidence 
of  the  defendant's  guilt,  and  no  Juror  In  this 
case  should  permit  himself  to  be  to  any  extent 
influenced  against  the  defendant  because  or 
on  account  of  the  iuformatioa  in  this  case; 
that  your  personal  opinion  as  to  facta  not  tffoven 
cannot  properly  be  considered  as  the  basis  of 
your  verdict.  You  may  believe  as  men  that 
certain  facts  exist,  but  as  jurors  you  can  only 
act  upon  evidence  Introduced  upon  the  trial,  and 
from  tliat  alone  you  must  form-  your  verdict, 
unaided,  nnasdsted,  and  uninfluenced  by  any 
opinion  or  presumption  not  formed  npon  the 
testimony." 

6.  On  the  trisi  of  a  criminal  cause  the 
county  attorney  made  a  portion  of  his  closing 
address  to  the  Jury  wliile  the  trial  judge  was 
absent  from  the  court  room,  and  in  sold  ad- 
dress said  prosecutor,  over  the  objectlMi  of 
the  accnsed,  misqaoted  Oie  testimony  in  a  ma- 
terial matter,  to  which  counsel  for  the  priaoner 
at  the  time  objected,  but,  owing  to  the  said  ab* 
sence  of  the  judge,  no  ruling  was  bad  thereon. 
■BM  such  error  as  demanded  a  reversal 
(Sylbibus  by  the  Court.) 

Error  to  district  court,  Lancaster  ooonty; 
Tlbbets,  Judge. 
James  P.  Palln  was  convicted  of  assault 
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witb  intent  to  rape,  and  tetngs  mm.  Be* 
versed. 

W.  B.  Oomatodc  and  Beeae  &  ffllkeacai, 
Cor  plaintiff  In  error.  Qea  H.  Has  ting*, 
Atty.  Oen.,  tot  Ow  Statei 

NOBVAXi,  0.  J.  At  tbd  September  term, 
1802,  of  tbe  district  court  of  Lancaster  coim- 
ty,  an  Information  was  filed  by  tbe  county 
attorney,  cbargln?  the  plaintiff  In  error,  on 
tbe  11th  day  of  July,  1892,  with  assaulting 
one  Maud  Shaffer,  a  female  child  of  the  age 
of  six  yean,  with  the  felonloiis  Intent  to 
carnally  know  and  abuse  her  with  her  con- 
aent  Up<m  the  trial  the  Jury  returned  a 
▼erdlct  of  guilty  against  plaintiff  in  error, 
whereupon  his  counsel  filed  a  motion  for  a 
new  trial,  which  was  overruled  by  the  court, 
and  an  exceptlCHi  taken.  Thereupcu  plain- 
tiff In  error  was  sentenced  to  confinement 
in  the  pesdtoitlary  for  the  term  of  four 
years. 

The  first  assignment  ot  error  la  based 
np<ni  the  ruling  of  the  trial  coort  in  the  ad- 
misslon  of  testimony.  It  appears  that  the 
proeecation  was  perndtted  to  prove  by  the 
witness  McGrew,  over  the  objection  of  tbe 
defendant,  that  tiie  aocused,  on  tbe  Friday 
preceding  the  lltb  day  of  July.  1892,  com- 
mitted an  asaanlt  upon  tbe  child  Hand 
Shaffer  witb  tbe  intent  to  ravish  her.  It 
la  Insisted  that  said  testimony  tended  to 
iwova  a  similar  Init  a  separate  and  distinct 
offense  from  the  one  with  which  tbe  accnsed 
was  charged  in  the  infwmatlon,  and  was 
therefore  revendble  axme.  This  court,  in 
numerous  cases,  baa  h^d  that  In  criminal 
IMvsecutlona,  except  In  cases  where  it  Is 
neoesaarjr  to  show  guilty  knowledge  It  is 
Incompetent  for  the  state  to  prove  that  the 
prlaimer,  at  anotbcor  time  and  place,  com- 
mitted an  offense  similar  to  the  one  witb 
which  be  stands  cbai^ied.  Smith  v.  State, 
17  Neb.  858.  22  N.  W.  780;  Cowan  v.  State, 
22  Neb.  610,  SS  N.  W.  406;  Bergfaoff  v. 
State,  2S  Neb.  213,  41  N.  W.  186.  Such, 
undoubtedly,  Is  the  general  rule,  but  wheth- 
er tbe  prlndple  should  be  applied  In  a  laroae- 
catlon  tor  rape,  or  an  assault  with  Intrat  to 
commit  that  crime.  Is  not  so  clear,  tn  tbe 
case  of  Paiklnson  v.  People,  (111.)  25  N.  B. 
764,  It  was  ruled  that,  on  a  trial  for  rape, 
proof  ot  two  acts  of  rape  committed  tbe 
prisoner  on  tbe  prosecuting  witness  on  dlf- 
twat  6ayB  la  Inadmlssltde^  Tbe  following 
authorities  hold  that  tbe  admission  of  such 
evidence  in  prosecutions  Wa  the  one  at 
tur  is  not  reverslUe  error,  bat  U  competmt 
for  the  purpose  of  showing  the  Intent  witb 
which  tbe  assault  charged  was  committed. 
Sharp  V.  State,  15  Tex.  App.  171;  Williams 
V.  States  8  Humph.  686;  Com.  v.  Labey.  14 
Qray,  91;  Com.  v.  Nichols,  114  Mass.  285; 
State  T.  WaUace.  9  N.  H.  615;  State  v. 
Marvin.  35  N.  H.  22;  State  v.  Knnpp,  46 
K.  H.  156;  Lawson  t.  Stete^  20  Ala.  66; 
People  V.  Jenness,  6  Mich.  805.  As  we 
view  tbe  record.  It  is  not  necessary  for  ns 


to  now  decide  between  tbe  omfilcttaig  ao- 
thorltlea.  Tbe  teatUnony  tbe  witness 
McOrew  was  objected  to  on  the  ground 
"that  they  have  charged  ttils  man  with  an 
offense  committed  <m  a  certain  day*  an* 
now  they  are  attempting  to  panve  a  dUCev- 
ent  crime."  The  acts  proved  by  the  witneaa 
tended  to  estabUab  the  Idratical  crime  laid 
in  the  information,  although  they  oocnrxed 
prior  to  July  11,  1802,  which  is  tbe  day  tho 
Information  alleges  that  the  offeose  was 
committed.  The  allegation  in  the  informa- 
tion as  to  the  time  the  orlme  was  commits 
ted  is  not  matoiaL  The  state  was  not  re- 
quired to  prove  that  the  transaction  ooeorred 
on  the  day  alleged,  but  it  was  suffloient  If 
proven  to  have  been  committed  witbin  the 
time  limited  by  statute  for  tbe  proeecntioD 
of  the  offense.  Yeoman  v.  State,  21  Neb. 
171.  31  N.  W.  G69.  True,  the  state  Intro- 
duced evldenoe  of  two  distinct  attempts  of 
improper  familiarities  on  the  part  of  tbe 
plahitlff  in  error  with  the  child,— one  on  tbe 
date  named  In  the  Information,  and  the 
other  on  the  Friday  preceding.  The  testi- 
mony of  the  acts  committed  on  Jnly  lltb 
was  the  last  introduced  on  the  trial,  and 
was  received  without  any  objection  being 
interposed  thereto  by  tbe  i^lnttff  In  error. 
Had  the  acts  occurred  on  July  lltb  been 
first  proved,  possibly  the  state  would  have 
been  required  to  confine  Its  evldenoe  to  the 
transaction  occurring  on  that  day;  at  least 
the  defendant  would  then  Iiave  been  In  a 
position  to  raise  the  question  In  this  court 
whether  or  not  the  evidence  of  what  to(dc 
place  on  Friday  was  admisslUe.  Where  an 
information  charges  a  sln^e  crime,  and  oo 
the  trial  tbe  state,  tot  the  purpose  oi  prav- 
ing  the  act  charged.  Introduces  evidoiee 
tending  to  establish  mllar.  bat  separate  and 
distinct,  offenses,  the  pnqw  practice  la  tor 
the  defendant  to  move  tbe  court  to  reqnlra 
tbe  prosecutor  to  elect  on  whicb  transac- 
tion he  will  dalm  a  verdict  Maxw.  Crim. 
Proo,  617;  State  Orlmmlns,  81  Kan.  876, 
2  Pac.  674;  State  v.  Chicago.  M.  A  Bt.  F. 
By.  Co.,  77  Iowa,  442.  42  N.  W.  aSK.  No 
motion  to  ^ect  was  made  In  the  case  bar. 

It  is  further  contended  that  the  court  cned 
In  giving  iDstroctiim  No.  6^  irtilcb  reada  aa 
ff^ws:  "The  Infonnatlcm  cbargea  tbe  de- 
fendant with  an  assault  wltli  an  tntnt  to 
commit  rape.  Yoa  are  Instructed  tbat  Qt» 
attnnpt  c<»itenv>latcd  in  tUs  diario  nwai 
be  manifested  by  acts  whlcb  would  end  In 
the  oonaammation  ot  the  particular  offmso 
but  for  the  bdwraition  dreunstances  Is- 
d^mdent  at  tbe  will  ot  the  accnsed;  and 
although  you  find  frwn  the  evldenee  that  the 
defmdant  did,  at  tbs  time  charged  In  the  In- 
formation, take  bold  of  the  aal#  Mand  Sbaf- 
f  er,  eq^oso  her  iwlTato  parts,  and  mako  an 
Indecent  exposure  of  his  own  person,  yet  If 
he  desisted  in  his  attempta  to  have  seacnal 
Intercourse  or  abuse  ha  upon  Us  own  toU- 
tion,  without  the  Interveatkm  of  dreomstaB- 
ces  Independent  of  his  own  vU],  tbe  law 
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would  tartan  mn  that  he  dM.  not  intend  to 
MnuUr  know  or  ainw  hU  Hud  Shftttes; 
bnt,  <m  tbB  other  .band*  It:  yoa  should  find 
tern  the  evidence,  and  beyond  a.  reamuUile 
doubt*  that  the  detodant:  pBOCMdod  m  efr 
fnti  to  carnally  know  of  abuse  the  mi& 
Hand  Shaffer,  and  desisted  therefrom  by  rear 
■on  of  some  Interrenlne  drcumstance  not 
d^endent  upon  hla  own  will,  w  lv:tbe  Inter* 
Tentton  of  aome  third  party,  then  the  law 
woold  preeume  that  be  did  Intend  to  car- 
nally loiow  or  abvae  the  tbOA  In  Qieatkm; 
and  this  would  be  true  even  thoiq^  you 
should  belieTe  from  the  ertdenco  that  sex- 
ual  Intercourse  between  the  defendant  and 
the  sakt  Maud  Shaffer  would  be  imyosslble, 
and  that  the  only  physical  poaslbUlty  in  the 
attempt  at  sexual  Intoconzse  was*  t»  place 
the  genital  organs  of  the  defendant  In  con- 
tact with  the  genital  orsana  ot  the  aald 
diUd."  The  otmtentlon  of  ^alntUt  In  &cva  U 
that  the  use  of  the  word  "abuse"  In  the  In- 
stmction  renders  It  erroneous  and  mlalead- 
ing,  Sectfon  12  of  the  Orlmfaial  Code  pro- 
vides tliat  "if  any  person  staall  hare  oimal 
knowledge  of  any  othra  woman.  <a  female 
child,  than  his  daughter  or  sister,  as  atoi-esaid, 
Anvibly,  and  against  her  will,  or  if  any  male 
person,  of  llie  age  of  serenteen  years  and  up- 
ward, shall  carnally  know  or  abuse  any  fe- 
male xbOOf  nnder  the  age  of  twelve  years, 
with  ber  consent,  ev^  such  person  so  of- 
fndlng  shall  be  demned  guilty  of  a  npe,  and 
shall  be  imprtsoned'  in  tiie-  psnituttary,  not 
more  than  twenty  nor  leas  than  three  years." 
It  wlU  be  noted  that  the  section  qooted 
above  uses  the  words  "carnally  know  or 
alnise,"  and  the  Instructlcn  fellows  tiie  lan- 
guage of  the  statute  In  tint  parttonlar.  Ttm 
Jury  could  not  have  inferred  from  the  lan- 
guage of  the  oonrt  that  . they  might  find  the 
prisoner  guilty  of  the  offense  obarged,  even 
though  they  believed  be  did  not  intend  to 
have  sexual  Interoonrae  with-  Maud  Sbaffv. 
Webster  deflnas  the  verb  "abuse"  thus:  "Xo 
violate;  to  ravlafai"  and  the.  noun  "aboae^ 
the  same  antiuvlty  deflnee*  aa  "vlolatlan; 
rape;  as,  abnae  of  a>  faaale-  ehBd."  The 
Jury  doubtless  understood  that,  unless:  the 
defoidnnt  attenqited  to  have  Illicit  Inter- 
course or  cooneotUm  with,  the  prosecutrix; 
UxoM  conid  be  no  oonvictlon  of  an  aseanlt 
with  Intent  to  commit  a  rapet 

Brrw  is  assigned  beoaose  the.  court  r» 
fused  the  foBowing  InstniotUm-  requeeted  by 
the  oonnseL  for-  the  prlseosr:  IbO'Siers 
verbal  aoUdtatkui  of  a  female  child  onder 
the  age  of  ooneoit  to  p^mit  sexual  Inters 
coarse  Is  not  an  attempt  to  commit  rap^  as 
the  evil  pnrpoae,  so  Img  as  it  exists  In  con- 
templation only,  is  not  within  tbeoe  provi- 
sions of  the  law.  The  attempt  oontenmial> 
ed  by  the  statute  must  be  manifested  by 
acts  which  would  end  in  the  consnrorostioo 
of  the  particular  offense  but  for  the  inte^ 
ventton  of  dnnunstanoee  Independent  of  the 
wlU  of  the  acensed;  and  although  you  find 
from  tbe  evidence  that  the  defendant  did,  at 


the  time  charged  In  tbe  Inftamatkm,  take- 
hold  of  the  said  Maud  Shaffer,  and  expose- 
her  private  parts,  and  make  an  Indecent  ex- 
posure ot  hia  own  parson,  yet  If  he  dealstedi 
wlthont  having  sexual  tntvooorse  with  the- 
ssld  Mand  Shaffer,  and  soch  dedatance  wan. 
caused  by  dnfendanf  a  own  vcditlon.  and. 
without  the  intarvsntion  of  drcnmstances  tn- 
dependcnt  ot  the  wfll  of  tbe  defendant,  the- 
law  presumes  that  the  defendant  did  not  in- 
tend to  have  sexual  interoonrse  with  the  aaldi 
Maud  Shaffo*.  and  your  verdict  should  be  an, 
aoqulttal  of  the  crbne  as  charged  In  the  Iik 
formatlan;  bnt  the  defendant  ndtfit  be  gnll*^ 
17  of  an  aasault,  ot  assault  and  battery.'" 
The  above  request  to  charge  was  fully  cov- 
ered Ixy  tbe  fifth  bistmcttan  glrai  by  ttie 
coort  on  its  own  metlcn;  tiierefore,  it  waa 
not  error  to  retose  said  request  Olive  v. 
«ate»  11  Neb.  l,  7  N.  W.  444. 

Goovlalnt  Is  also  made  of  tbe  refnssl  ot 
the  coort  to  ^ve  to  the  Jury  the  defendants, 
instructions  Z  snd  8,  irtUch  read:  "<2)  The. 
Jury  are  further  Instructed  that  the  Informft^. 
tlen  in  this  case  is  ot  itsaU  a  mere  aeousax 
tlon  OT  charge  agalnat  tbe  defendant,  and  la 
not,  ot  Itself,  any  evidrace  of  tbe  detend- 
ant'e  gulU;  and  no  Jmae  In  this  case  should, 
pormit  hlmseit  to  be,  to  any  csttent,  InfliK 
euced  against  tbe  defendant  beoause  or  on 
aoeonnt  of  the  IntOTmatlon  In  this  cam,  (fi^ 
■  Your  personal  opinions  as  to  facts  not  proven 
cannot  properly  be  considered  as  the  basis 
of  your  verdict.  Yon  may  believe  as  men 
that  certain  facta  exist,  bnt  as  jurors  yoa  can, 
only  act  upon  evidence  Introduced  upon  the. 
trial;  and  from  that,  and  that  alone,  yoa 
must  form  your  verdict,  unaided,  rniassisted, 
and  uninfluenced  by  any  opinion  or  presnmi*- 
tlon  not  fOTmed  upon  the  teatimoiv."  It  la. 
true  that  a  criminal  InfOTmatlen  is  do  evi- 
dence of  the  guilt  of  the  acenaed;  but  It  waa. 
net  neoesaavy  to  so  charge  the  Jury  In  tbUt 
case,  DOT  was  It  oror  to  refuse  defendants 
third  request  to  cbarg^  since  the  court;  In  Ita 
instructions,  told  the  Jury  repeatedly,  in  sub- 
stance, that  the  law  presumes  tbe  defendant 
la  not  guilty  of  the  crime  dmrged  In  tlie  in* 
f ormatloa,  and  that  this  presumption  of  In- 
nocence oontlnues  until  his  guilt  isestabllsbetV 
1^  competent  evIdMioe  beyead  a  reasonable 
doubt.  The  Jury  knew  tema  tbe  diarge  <tf 
the  court  that  th^  verdict  must  be  based 
upon  the  evldoce  akmi^  and  that.  If  tfaegr 
entertained  a  reasonable  doubt  of  his  guilt. 
It  was  their  duty  to  ac^t  Plaintiff  In  ot< 
ror  has  no  Just  cause  for  complaint  on  ao- 
oount  of  the  Instructions  to  the  Jury,  ot  the., 
court's  refusal  to  charge  as  requested. 

We  are  asked  to  reverse  the  case  on  the 
gronnd  that  tbe  verdict  la  not  sustained  tf 
sufficient  evidence.  Since  there  must  be  a 
new  trial  for  tbe  reaaons  hereinafter  ststed, 
we  retain  from  expressing  an  opinion  00 
this  branch  of  tbe  case. 

On  the  bearing  of  tbe  moticm  for  a  new 
trial  it  was  Aown  by  the  affidavit  of  W.  B. 
Gomstock,  (me  of  tbe  prisoner's  tha* 
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-the  preiddlny  judge,  during  tbe  final  arga- 
-ment  of  the  cause,  left  the  baicta,  and  retired 
from  the  court  room  In  wlilch  the  trial  was 
4>eing  held,  and  allowed  the  argument  of  the 
cause  to  i^oceed  In  the  absence  of  said 
fudge;  and  tbat  while  tbe  trial  Judge  was 
"thus  absent,  and  after  the  argument  tor  tbe 
defendant  bad  closed,  tbe  county  attomeTi 
during  hla  dosing  argument  to  the  jury*  stal<> 
ed  that  be  had  noted  carefully  the  erldence 
as  It  was  given  by  the  witnesses  on  tbe 
-stand,  and  the  evld^ce  showed  tbat  the 
■trcHit  door  of  the  building  In  which  the  crime 
charged  is  alleged  to  have  been  committed 
was  shot;  that;  when  said  statement  was 
■made,  counsti  for  the  prisoner  objected 
thereto,  and  that,  on  account  of  the  Judge 
-bdng  abent  from  the  court  room,  no  ruling 
upaa  tbe  objection  could  be  made;  that  the 
county  attorney  continued  his  argument,  and 
Intfsted  that  flie  evidence  did  show  tbat  the 
«ald  door  was  abut  The  county  attorney 
■filed  an  affidavit  In  which  be  admits  the  facts 
Sttbstantially  as  stated  above,  except  he  de- 
nies tbat  be  Insisted  the  door  was  shut  after 
4)18  attention  was  cbaUenged  to  uie  same  by 
-opposing  counsd.  but  avers  that,  as  soon  as 
<AJectlon  was  made  to  the  statement,  be 
-ceased  addresshig  the  Jury  until  the  Judge 
vetomed  to  the  court  room,  when  the  Judge 
admonished  the  prosecutor  to  keep  within 
the  record,  and  the  county  attonuiy  then 
said:  "Tou  Jurors  have  heard  tbe  testimony. 
If  I  am  wrong  In  my  statement,  I  ask  yon  not 
to  consider  it;  but  to  be  guided  sddy  by  tbe . 
testimony.  It  may  be  tbat  I  have  confused 
the  testimony  of  the  witnesses  concerning 
the  outer  door,  or,  rattier,  applied  it  to  tbe 
Inner  door,  vrbea  It  was  given  in  refermce 
<D  the  outer."  Hie  undisputed  evidence 
•hows  that  the  building  In  which  it  Is  al- 
4flged  the  ofFoise  was  committed  Is  situated 
■on  P  utnet.  In  tbe  city  linooln;  that  tbe 
windows  In  the  building  were  unobstructed, 
and  that  tbe  front  door  fkdng  on  P  street 
was  not  dosed,  but  was  standing  wide  open, 
it  Is  dalmed  that  the  act  chained  in  the  in- 
ftmnation  occurred  In  broad  daylight,  in  a 
building  situated  on  one  of  the  prindpal 
«treete  of  the  capital  dty.  Tbe  accused  toolk 
the  witness  stend  in  bis  own  bc^ialf,  and  posi- 
tivdy  denied  that  he  attempted  any  Improp- 
«r  fftmlUaritles  with  the  lltUe  girl.  Owtaig 
to  the  oDufllctlng  charactw  of  the  testimony, 
tbe  fact  of  ttie  door  of  the  Indldfng  being 
open  at  the  time  of  tbe  alleged  occnrrenoe 
was  an  Important  fact  to  be  considered  by 
-tibe  Jury  in  arriving  at  a  conduaton.  Oon- 
sidnuble  latitude  should  alwi^rs  be  allowed 
-Gounsd  In  tbe  discussion  of  facts  before  the 
jury,  but  an  attorney,  and  especially  a  prose- 
•cutor  In  a  criminal  trial,  has  no  r^t,  in  ar- 
guing a  causey  to  state  as  a  fiict  any  matter 
not  borne  out  by  the  testimony.  The  argu- 
ment In  ttils  case  was  clearly  beyond  legiti- 
mate bounds,  and  was  hljAly  pr^udidal  to 
the  accoaed.  Hie  trial  Judge  likewise  erred 
te  pomlttlng  the  argument  to  be  made  while 


he  was  absent  from  the  court  room.  T1iomp> 
son  V.  People^  (HL)  82  N.  B.  96&  For  tbe 
OTors  mentlooed,  tbe  Judgment  bi  revcned, 
and  tbe  case  remanded  tar  further  ^oceed- 
togs  according  to  law.  Reversed  and  ve> 
manded.  Tbe  othw  Judges  ewcur. 


STOVBINSON  V.  YALBNTINH. 

(Supreme  Court  of  Nebraska.  Jan.  16^  1891) 

APHnriBTEiTioN— Allow  AKCB  or  Claims— Wnmi 
OT  JcBiBDiCTiOK— Statute  or  Limitatioks. 

1.  An  order  of  this  court  which.  In  the 
district  court,  permitted  tlie  ascertainment  of 
the  amount  of  provable  dalms  against  the  es- 
tate of  a  deceased  person,  did  not  excuse  the 
filing  and  allowance  of  sach  claims  Id  the  coun- 
ty court  of  the  proper  couDty.  wherein,  by  the 
provisions  of  the  constitation  and  statntes  of 
this  state,  tlie  settlement  of  such  estate  was  re- 
quired to  be  made. 

2.  At  the  date  of  first  pleading  his  alleged 
right  to  reimbnrsement,  more  than  four  years 
had  elapsed  since  tbe  claimant,  as  administra- 
tor de  son  tort,  had  voluntarily  paid  unallowed 
claims  against  a  deceased  person's  estate. 
Wliatever  right  to  reimbursement  be  may  bave 
had  was  therefore  fully  barred  by  the  statnta 
of  limitationa  when  pleaded,  and  was  not  a 
provable  claim  against  said  estate. 

S.  A  provable  claim  is  one  not  t>aiTed  by 
the  statute  of  limitations,  and  to  estaliUu 
which  there  is  competent  evidence  avallaUsu 
(Syllabus  by  the  Court) 

Error  to  district  court.  Coming  cennt;; 
Norris,  Judge. 

Actimt  by  £1.  E.  Yalratlne,  administrator 
of  the  estate  of  B.  M.  Qaj,  deceased,  ■B**nft 
Fannie  C.  Stevenson,  executrix  of  the  will 
of  R.  F.  Stevenson,  deceased,  for  couTcrslmL 
There  was  Judgment  for  plaintiff,  and  d» 
f «idant  brings  error.  Affirmed. 

Vot  tonmr  r^ior^  see  48  N.  W.  lOT. 

Uriah  Bnmer  and  BL  McLau^din,  tor 
plaintiff  In  oror.  B.  K.  YaloitiDe  and  J.  O. 
<^wford,  tor  dermdant  In  «ror. 

BTAN,  O.  nie  opinion  of  this  court,  de- 
livered by  KBBSE,  C.  J.,  OB  the  fatmer 
hearing  of  this  cause,  will  be  found  on  page 
838  et  seq.  of  27  Neb.,  and  on  page  107.  48 
N.  W.  Preliminary  to  a  discussion  of  the 
matters  Invfrtved  In  the  present  proceedings 
in  oTor,  tbe  facts  will  probaUy  be  snfllcient- 
ly  presented  by  a  quotation  of  the  findings 
redted  In  tbe  opinion  of  Chief  Jostlce 
BBBSB.  Tbe  matwlal  port  of  said  flndlngs 
is  as  follows:  "First,  that  B.  U.  Gay  died 
intestate  In  Cnndng  county,  Nebnuka,  on  or 
about  the  aotb  day  ot  June,  1888.  lenTtaig 
an  estate  thweln  conslBtlng  of  real  and  per- 
sonal property,  and  also  left  sarvlvlns  him 
a  widow  and  three  ddldren,  living  in  the 
state  of  Connecticut  who  were  «i  titled  to  said 
property  as  hdrs  of  said  Qaj;  seocud.  that 
In  about  the  month  of  July,  1888,  tbe  aaM 
R.  F.  Sterenson,  as  the  attorney  ot  one 
Angeline  Bromley,  who  dalmed  the  propcity 
as  her  own,  took  possession  of,  sold,  and  con- 
verted certain  of  the  property  of  said  estate, 
of  the  value  of  M.OBB.OO;  third,  that  said 
Stpvenaon  was  an  attorn^  at  law,  snd  the 
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(Oily  relation  he  soatalned  to  said  property 
was  that  of  attorney  for  said  Bromley,  to 
whom  be  accounted  for  the  same;  fourth, 
that,  at  the  time  be  so  acted  for  said  Brom- 
ley, the  said  SteveiuMMi  was  advised  of  the 
fact  that  said  Oay  left  snrrlvlag  blm  the 
widow  and  cblldren  as  afcn^sald,  and  that 
they  were  entitled  to  the  property  of  said 
estate;  fifth,  that  said  Valentine  Is  the  duly 
appointed  and  acting  administrator  of  the 
estate  of  aald  Oay,  and  that  said  Fannie  G. 
Sterenson  Is  the  executrix  ot  the  estate  of 
aald  BtevNison.  And,  as  a  conclusion  of  law, 
that  the  acts  of  said  Sterenson  In  taking 
.poMseesIon  of  and  selling  said  property  made 
-him  a  WTongdoor,  and  liable  for  the  conrer- 
•loa  of  said  property  of  the  estate  ot  said 
Oay;  and  that  the  plaintiff  Is  entitled  to  re> 
-cover  from  the  defendant  the  som  of  $4,- 
OSS.OO,  together  with  Interest  from  Anguat, 
1833,  at  the  rate  of  seven  per  cent  pw 
annum.  *  *  *  It  Is  tberef<»«  considered, 
■ordered,  and  adjudged  that  the  plaintlflr  Iiave 
and  recover  of  the  def^idant  the  said  sum 
of  ^,316.63  damages,  so  as  aforesaid  found 
due,  to  draw  Int^^t  from  this  date^  and 
plaintiff  to  recover  his  costs." 

The  Jndgmrat  above  referred  to  was  af- 
firmed, but  upon  motion  of  the  defendant, 
Ur&  Stevenson,  executrix,  the  following  ot- 
■der  was  made  In  this  court:  "This  cause 
came  on  to  be  heard  upon  the  motion  by  the 
defendant  to  modify  the  order  entered  here- 
in December  S,  1889,  and  was  submitted  to 
the  court;  on  consideration  whereof  It  is 
cootidered  by  the  court  that  the  cause  be, 
and  It  bovby  Is,  remanded  to  the  district 
court  with  directions  to  pvmlt  plaintiff  in 
«Tor  to  amend  h^  answer  so  as  to  set  out 
the  actual  debts  of  the  estate  of  B.  M.  Qay, 
deceased,  and  which  were  provable  against 
aafd  estate,  and  paid  by  R.  F.  Stevenson, 
If  stae  80  desires,  and  the  question  of  the 
amount  of  such  livable  debts  paid  by  him 
tw  ascertained  by  evidence,  and  any  such 
amount  so  found  due  will  be  deducted  from 
the  amount  heretofwe  ascertained  as  hav- 
ing been  received  by  said  Stevenson;  the 
Judgmoit  ot  the  district  court  as  to  the 
4imount  so  received  being  hereby  affirmed, 
and  a  proper  Judgment  be  entered  for  the 
amount  due  the  defendant  in  error,  and  that 
the  same  be  allowed  against  tlie  estate  of 
plaintiff  In  error,  and  so  certified  to  the 
«ounty  court"  One  effect  of  this  ordw  was 
to  recc^nlze  as  a  fixed  quantity  the  amount 
due  from  the  estate  of  R.  F.  Stevenson,  by 
reason  of  the  convmlon  by  Mr.  Stevenson 
•of  the  assets  of  the  estate  of  Dr.  Oay.  In 
the  first  trial  no  counterclaim  or  set-off  had 
been  pleaded  on  behalf  of  Mr.  Stevenson's 
«state  on  account  of  the  debts  of  the  estate 
ot  Vr.  Oay  propaly  paid  by  him.  Another 
effect  of  this  order  was  to  permit  of  the 
Allng  of  said  claim  by  way  of  set-off,  as 
ttaongh  soch  filing  had  occurred  [wevlous  to 
the  original  trial  tn  the  district  court.  On 
.the  6th  of  March.  1890,  there  was  accnrd- 


Ingly  filed,  on  behalf  of  the  defendant  1> 
this  action,  In  the  district  court,  an  amended 
answer.  In  nhich  there  were  pleaded,  by 
way  of  set-off.  43  different  Itenu  in  favor  ot 
the  estate  of  R.  F.  Stevens<m  as  apUnst  the 
estate  of  B.  M.  Oay.  The  aggregate  amount 
of  these  set-offs,  as  given  by  the  defoidant 
In  aald  answer,  was  f2,625.  None  of  these 
Itema  was  of  date  later  than  August  0.  1883, 
as  stated  In  the  d^endant's  answer,  filed 
March  6,  1890.  There  was,  tborefore,  be- 
tween the  accruing  of  the  last  cause  of  ac- 
tion set  out  In  defendant's  answer  by  way 
of  set-off  and  Its  being  first  pleaded,  a  pe- 
riod ovet  six  years.  As  thm  was  no  at- 
tempt to  plead  these  mattov  of  setoff  nntU 
the  date  of  the  filing  of  the  answ»,  as  ao- 
thiwised  by  this  court,  the  commencemrat  of 
suit  In  respect  to  these  items,  as  ctmtem- 
plated  by  the  statute  of  limitations,  most 
be  construed  as  March  6.  1880,-^  fact  to 
be  borne  in  mind  In  connection  with  such 
reference  as  shall  hweafter  be  made  to  the 
statute  of  limitations.  The  court  Instructed 
the  jury  to  allow  the  defendant  as  setoff 
bnt  the  snm  of  f  2&5.70,  which  was  acccvd- 
Ingly  done,  as  to  which  no  complaint  is  made 
by  defendant  In  error.  The  claims  by  the 
Instructions  of  the  court  withdrawn  from 
the  conslderatlott  of  the  Juiy  were  without 
the  support  of  any  evld^ce  under  the  rul- 
ings of  the  court  aud  this  proceeding  must 
be  det^mlned  by  the  ccnrectness  of  such 
rulings.  In  effect  the  court  held,  as  we  un- 
derstand the  recm^:  First  that  It  was  nec- 
essary that  the  claims  pleaded  and  offered 
to  be  proven  should  have  been  filed  and 
passed  upon  in  the  county  court;  and.  sec- 
ond, that  whatever  claim  might  othwwlse 
have  existed  was  barred  by  the  statute  of 
limitations.  With  such  variations  as  the 
name  of  the  holders  of  the  claims,  the 
amounts,  and  dates  of  payment  respective- 
ly, rendered  Imperative,  each  of  the  48 
counts  of  the  defendant's  answer  was  stat- 
ed in  the  following  language  used  In  set- 
ting out  the  first  count  to  wit:  "Said  B.  M. 
Gay,  deceased,  at  the  time  of  bis  death,  was 
Justly  indebted  to  the  Gonsolldated  Tank- 
Line  Company  in  the  sum  of  $40.74,  which 
said  sum  the  said  B.  F.  Stevenson,  deceased, 
paid  said  tank-line  company  on  or  about 
June  20,  1883."  There  was,  of  course,  a 
general  recitation  In  the  answer  of  the  ln> 
debtednesB  of  Gay  at  the  time  of  his  death 
to  a  large  number  of  persons,  which  the  de- 
tailed statement  above  referred  to  immedi- 
ately followed;  the  whole  closing  with  the 
prayer  that  the  amount  ot  said  claims,  of 
the  total  of  12,625,  with  Intwest  from  Att- 
gust  1.  1883,  should  be  deducted  from  the 
amount  of  the  value  of  said  Gay's  property 
which  had  been  received  by  aald  R.  F.  Ste> 
venson,  and  that  said  last-named  amount 
should  be  reduced  accordingly.  Parenthetic- 
ally, it  may  be  remarked  that  each  of  the 
allegations  made  in  the  aaawer  was  dented, 
the  plea  of  the  statute  of  limitations  was 
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tBtenwMO.  And  the  neceMritr  for,  as  ireU  u 
the  lack  of,  flUns  the  Mid  aefrml  tMwi 
In  the  comtf  court,  and  the  aUowtnee  eC 
each  aa  dalms,  vaa  set  op;  fc^wlttg  whl<3i 
pleaa  the  r^ly  mt  totth  ftuXt  under  the  ot- 
der  <rf  the  cotmtr  court,  the  jmot  of  datma 
against  Oay's  estate  was  reqtdred  to  he 
mode  within  tiz  months  from  March  d,  1888, 
and  that  n<»ie  of  the  aftffesaid  ctalms  had 
ever  been  filed  cae  allowed  in  aald  oonnty 
oonrt  In  ^roof  of  the  reepectiTe  Items  set 
fMh  In  the  answer  of  the  d^endant  Iff 
way  of  set-off,  there  was  produced  erldenoe 
simply  of  payments  made  by  Mr.  Bterenson 
to  the  hotdera  ct  alleged  claims  agalaat  Dr. 
Gay'a  eBtat&  It  will  scarcely  escape  notice 
that  there  was  no  9toot,  as  there  had  been 
no  pleadlttg,  of  the  filing  of  any  aneh  claim 
cr  of  action  in  respect  ttaoeto  In  comity 
comt  of  Oumittg  county.  By  timely  and 
tnvp«>  objections  these  prerequfsltee  wa« 
iiulsted  upon,  as  well  as  was  the  lapse  ct 
time  for  preseottng  and  proving  clalnw. 
The  plalntlCt  In  mar  appeals  to  the  ord»  of 
this  court  above  recited,  as  snffldent  to 
avoid  these  obJeeUons.  We  do  not  so  imdav 
stand  the  scope  and  effect  of  the  Mder  In- 
voked. SecttOD  10,  art.  6,  of  the  constitu- 
tion of  Nebraeka  provides  that  "conafy 
ooiffts  shall  be  conrts  of  record  and  shall 
have  original  Jurisdiction  In  all  matters  <tf 
l^bate,  settlements  of  the  estate  of  dfr- 
ceased  persons,  appointment  of  guardians 
and  settlements  of  their  accounts,  in  all  mat 
ten  rating  to  apprentices,  and  such  far- 
ther ^sdtctlfHi  aa  maj  be  given  by  general 
law."  These  constitutional  provisions  are 
supplemented  by  section  8,  c.  20.  Gomp.  St, 
which  it  Is  provided  that  "the  courts  of 
^nbate  In  their  req»ectlve  counties  shall 
have  oclnslve  Jorlsdletlon  of  the  probate  of 
wills,  the  admlnlstrati(a  of  estates  of  de^ 
eeaaed  persons."  ete  TUs  court  could  never 
have  Intended  by  Its  ordw  to  nnllifir  these 
provisions  of  the  constitution  and  statute  of 
Oie  state,  as  would  the  ctHutmetlon  contend- 
ed fl>r  by  the  plaintiff  In  errcn-.  The  oirAtr 
IxuTlded  for  the  allowance  the  district 
ooort  of  aU  "^wvable"  claims.  In  the  dis- 
trict court  no  ehUm  agahuft  tbe  estate  of  a 
deceased  peisoa  Ur  provaUe  originally,  ex- 
cept upon  appeal  as  to  the  same  from  the 
covnty  court  The  district  court,  by  the  stat- 
«te  and  constltatlmal  iffovitfons  dted,  has 
■o  Jurisdiction  to  admtadstv  the  estate  of  a 
deceased  person.  That  Jurisdiction,  by  re- 
Btrlcttve  terms,  Is  CMifined  to  the  county 
«onrt  No  order  of  this  ooQit  ooold  (H}eiate 
to  remove  this  restriction.  Hence,  as  the 
constmetimi  irtiich  we  now  place  upon  this 
«rder  In  qnestlon  Is  the  only  one  which  does 
no  Tl(M«iee  to  the  statute  and  constltatlott, 
K  must  be  accepted  as  the  only  admissible 
nmstrucflon.  The  ruling  of  the  district  ooort 
whereby  a  claim  was  not  deemed  provaUe 
nnless  it  had  be»  duly  filed  In  tin  county 
eonrt  and  thore  pn^ly  allowed,  waa  cor- 
rect 


Kqnally  effective  was  fhs  statute  of  limita- 
tions to  ezdude  from  conridefaHon  the  ser- 
eral  claims  urged,  for  more  than  ftrar  years 
had  elapsed  since  the  aBeged  payment  of 
each  dalms  by  Ut.  Stevenson  befbre  it  was 
ptaaded  In  the  dlsMet  eoort  Ik  the  trial 
off  the  cause,  from  the  result  of  which  the 
former  error  proceedings  were  taken,  there 
was  Introduced  In  evidence  a  letter  written 
bt  Mr.  Stormson  to  the  ptfeudo  Un.  B.  M. 
Ofiy,  (whose  true  name  was  Angellns  Brom- 
ley.) This  letter  was  dated  January  18, 1884. 
and  recited  the  separate  Items  Dor  which 
Mr.  Stevenson  was  dsbtw  to  the  estete  of 
B.  M.  Gay,  (known  In  Nebraska  as  **Gray.") 
Following  this  admlHlon,  Mr.  Stevensm 
tfalmed  creflt  In  tUs  ftr  payment 

made  by  him  to  goieral  auditors  at  Gay, 
idlas  Gray,  in  the  sum  of  $2,21L3d|  and  fttr 
taxes  paid  of  the  amooat  of  fSCTO,— In  aU, 
82,26S.M.  The  admission  against  his  own 
interest  was  competent  testimony  as  against 
Mr.  stevensm  or  his  estate,  without  doubt 
We  have  been  dted  to  no  authority  to  aos- 
taln  the  present  contentlcm  that  the  ad* 
mlulon  In  his  own  ftivw  Is  equally  omn- 
peteat  If  Mr.  Stemuon  himself  was  seek- 
ing the  allowance  of  tiiese  oedlts,  neither 
statute  n<M-  adjudication  coold  be  fband  to- 
aid  him;  but  how  modi  smto  buuinrisslble 
becomes  the  proposed  admission  In  Us  own 
fitvor  as  proof.  Ignoring,  as  It  does,  th»  se- 
Istence  and  Jurtodlction  of  the  county  eoortt 

It  Is  quite  possible  that  ttie  result  readied 
may  wuk  great  hardship  to  the  estate  of 
Mr.  StevMison.  Dotibtless,  to  avoid  soeh  a 
result  this  court  allowed  the  representative 
of  sold  estate  to  plead  and  establish  sU 
"provaWe**  claims  against  the  estate  of  Dr. 
Qaj,  notWIthstandtaig  Mr.  Stevmson  bad' 
acted  wlthont  antbnity  In  s^lng  the  prop- 
erty of  Dr.  Oay,  and  with  Ihe  proceeds  of 
said  sale  discharging  debts  dalmed  to  be 
due  from  Dr.  Oay^  estate.  This  was  the- 
extnme  limit  of  the  jpower  of  tUa  eonrt 
Ut.  Stevenstm,  when,  In  his  own  wrong,  he- 
assumed  to  dispose  of  ttie  estate  of  Dr.  Gay. 
roidered  hlnu^f  llat^e  for  the  value  tberei^ 
and  all  Incidental  damages,  no  matter  what 
hia  motives  may  hare  been.  Seetl<m  186,  c 
23,  Oomp.  St,  was  then,  as  now,  in  faroe.  and 
ita  prarlsiMM  were  as  fi^ows:  **IfanypenoD 
or  p««ons,  before  the  granting  of  letters  testa- 
mentary or  of  administration,  shall  convert  to 
his  wtli^ownns^orilutlembesde,aBaiato 
or  destroy  any  of  the  moneys,  goods,  chattds- 
or  effects  of  any  deceased  povon,  said  per- 
son or  pOTsms  sball  stand  chargeable  and  be 
liable  to  the  executor  or  admbdstmtor  of 
th»  sstato  off  such  deceased-  persM  fior  tte- 
value  off  the  moneys,  goods,  ckattds  or  e^ 
feets  so  cMiverted,  eBbesded;  aUenated  «r 
destroyed,  and  for  an  OhmafB*  sostalneO, 
to  bs  recovered  by  sndi  executor  or  admta- 
Istrator  fbr  the  boicAt  of  said  estete.  by  a 
civil  action  In  any  court  off  competent  Jmls- 
dlctlon.**  etc.  On  the  former  hearing  m  this- 
court  justice  was  so  <u  tempraed  witt  nwr- 
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•ey  tbat  ttie  representatire  of  the  estate  of  { 
Mr.  Sterenson  was  pwmltted  to  plead  mat- 
ters of  KtrOfl  omitted  <m  the  first  bearing  In 
the  district  oonrL  Its  own  rales  of  practice 
and  procedure  It  was  competent  fOr  tlds 
•court  to  modify,  hold  la  abeyance,  or  whoD} 
atwogate;  It  could  not  set  aside  eonsUtntton- 
«1  or  statatorj  prorlslons  affecting  and  guar- 
antying substantial  rights.  The  trial  had  upon 
ttese  new  Issues  enabled  the  representattreof 
the  estat*  eC  Mr.  Sterenson  to  establish,  as 
against  the  estate  of  Dr.  Oay,  but  $250.70. 
As  no  errw  is  apparent  In  tbm  record  of  tho 
trial  leading  to  tills  result.  It  follows  tbat 
the  Judgment  of  the  district  court  Is  afllnn- 
«d.  The  othCT  oommtSBlonem  eonenr. 


XINCOLN    VITRIFIDD    PAVZNO  ft 
PUES9EI>-BBICIK  GO.  t.  BUGE- 
NBR. 

XSnprane  Goort  of  Nebraska.  Jan.  10^  UM.) 
Naeuenros— Etidbncs— Habmuss  Bbboh. 

1.  While  flrideoce  must  be  confined  to  the 
issaes,  It  Is  not  euentlal  that  It  shoiUd  always 
bear  directly  upon  the  precise  point  In  Issne, 
but  is  admiBsibfe  if  it  affords  a  reasonable  in- 
ference upon  that  pmnt 

2.  Thus,  In  an  action  for  injaries  sustained 
by  a  child,  who  stepped  Into  burning  ashes 
■deposited  in  a  street,  where  it  was  shown  that 
-some  one  bad  been  systematically  depositinK 
ashes  Cor  a  considerable  period  at  that  spot,  it 
was  not  error  to  permit  a  witness  to  testify 
that  it  was  tiie  defendant,  who  had  at  other 
4imee  near  tliat  of  the  acddent  been  so  doing. 

3.  Tbe  court  will  not  rsTerae  a  Judgment 
for  personal  injuries  because  of  improper  hy- 
pothetical qnestions,  put  to  medical  experts,  for 
tbe  sole  parpose  of  proving  the  permanetKr 
■of  the  Injaries,  whm  the  Terdlct  n  w  smaU 
ms  to  render  it  evident  that  the  Jozy  had  not 
found  the  injuries  to  be  permanent. 

(Sj^labos  by  the  Court) 

Srror  to  district  omrt,  Lancaster  oonntr; 
Hall,  Judge. 

Action  for  personal  Injuries  by  Clarissa 
Budcner,  by  her  next  friend,  against  the 
Lincoln  Vitrified  Paving  &  Pressed-Brlck 
Company,  l^ere  was  Judgment  tbr  plaintiff, 
■and  defendant  brings  error.  Affirmed. 

Ohas.  O.  Whedon,  for  plaintiff  In  error.  A. 
J.  Cornish,  for  defendant  In  enw. 

IBVINSI,  0.  Clarissa  Budcner,  an  Infant, 
five  years  of  age,  brought  this  suit  bar 
next  friend  against  plaintiff  in  error,  alleging 
In  brief  that  on  or  about  tbe  28th  day  at 
July,  1888,  the  brick  company  unlawfully 
And  negligently  deposited  on  K  street,  In 
Xjiucoln,  hot  and  bumixig  coals,  duders,  and 
ashes,  daugermis  to  the  traveling  public,  and 
that  the  piaintlfl,  while  walking  upon  that 
street,  without  negligence  upon  her  part, 
stuped  upon  said  coals,  dndors,  and  ashes, 
whereby  she  was  severely  and  dangerously 
t>urned  in  her  feet  and  limbs.  Tbe  answer 
'H-as  In  effect  a  general  denlaL  There  was  a 
Terdlct  and  Judgment  for  plaintiff  for  fSDO. 

Tbe  first  aaslgnnient  of  error  argued  la 
tMsed  npctt  tbe  court's  permitting  the  fiitber 


I  of  the  plaintiff  to  tmOty  that  It  was  tbe  cm- 
torn  of  the  defendant  during  the  months  of 
June,  July,  and  Angus  t,  lfi88,  to  deposit  the 
ashes  from  their  kilns  at  the  spot  where  the 
plaintiff  was  Injured.  This  testimony  was 
followed  Yfj  proof  Uka  same  witness  that, 
during  the  week  when  tbe  Injury  was  sus- 
tained, he  saw  the  brkft  company  hauling 
burning  ashes  to  tbat  spot  If  this  testimony 
wore  imj^per,  it  Is  doubtful  whether  the 
brick  oompany  eould  avail  itself  of  the  er- 
ror. Practically,  aQ  the  erldaica  offered  by 
the  company  upon  this  Issue  was  of  tbe  same 
rhanicter,  cnnslstlng  of  tastlmoity  to  the  ef- 
fect tbat  It  was  the  custom  of  the  company 
to  throw  water  upon  the  ashes  before  they 
were  hauled  from  tbe  fcnns.  Both  parties 
having  resoried  to  this  method  ot  proof.  It 
Is  doDbtfiil  If  dther  eoiOd  contain.  How- 
en     Qcaff*  26  Neb.  18%  41  N.  W.  142. 

Bat  we  do  not  think  tbat  tbe  admtsslm  of 
this  evidence  was  erroneous.  The  proof 
showed  that  Ibere  was  or  had  been  a  low 
spot  at  the  point  In  qnestlont  and  that  there 
had  been  a  mm  or  less  amttnaous  depo■l^ 
Ing  of  ashes  there  by  some  fma  Other  wit- 
nesses testify  that  the  ashes  there  deposited 
wtfe  brought  from  tbe  kilns,  and  there  was 
proof  that  the  defendant's  kilns  were  In  close 
proximity,  and  that  there  was  no  other  kiln 
in  the  nel^borhood.  While,  generally,  tbe 
commissim  of  an  act  cannot  be  established 
by  proof  of  tbe  commission  of  similar  acts 
at  other  times,  we  think  that  here  the  depo- 
sition of  the  ashes  constituted  a  conthiuous 
act,  and  that  proof  that  It  was  the  defend- 
ant compai^  which  was  making  the  deposits 
In  qnesttoD  generally,  accompanied  by  proof 
of  tbe  other  drcumstancea  complained  ot, 
talriy  tended  to  prove  the  predae  Issue  in 
this  case,  which  was  the  depositing  of  the 
particular  ashes  which  caused  tbe  injury. 
The  evidenee  cannot  always  \m  confined  to 
the  precise  point  hi  iasoe,  but  all  evidence  ts 
admissible  except  that  which  is  Incapable  of 
affording  any  reasonable  preaumption  or 
inference  as  to  the  principal  fact  in  dlsputa 
1  Greenl.  Bv.  i  62.  Facts  whlcb,  though  not 
in  issue,  are  so  connected  with  the  fact  in 
issue  as  to  form  a  part  of  the  same  transac- 
tion or  sabject-matter,  are  deemed  relevant 
to  the  tact  with  which  they  are  so  connected. 
Steph.  Dig.  Bt.  art.  &  Tbe  Judge  may  ad- 
mit as  relevant  the  evidence  of  all  those  mat- 
ters whtdi  shed  a  real,  though  perhaps  Indi- 
rect and  feeble,  U^t  on  tbe  QDestfon  In  is- 
sna  TayL  Sv.  «  816. 

In  this  connection  we  should  consider  tbe 
assignments  that  the  vodlct  was  not  sus- 
tained by  tbe  evidence,  and  ttiat  tbe  court 
erred  In  gtving  Instructions  submitting  the 
qneatlon  of  negligence  to  tbe  jtiry.  These  a»- 
slgnmentB  are  based  upon  tbe  argument  tbat 
there  was  a  failure  to  i«ove  that  the  defend- 
snt  company  d^osfted  the  ashes  which 
caused  the  Injury.  What  we  have  already 
ssld  largely  disposes  of  these  assignments  of 
error.  But,  aside  from  the  testimony  abovs 
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referred  to,  there  was  that  of  at  least  one 
witness  who  saw  the  accident,  and  testified 
directly  that  he  saw  theee  particular  ashes 
brought  from  the  kiln.  It  Is  true  that  the  de- 
fendant offered  evidence  tending  to  show 
that  all  ashes  were  cooled  down  by  water  be- 
fore they  were  hauled  away,  and  that,  unless 
this  were  done,  they  would  burn  the  barrows 
used  in  hauling  them,  and  stifle  the  men  en- 
gaged, with  their  fames;  but  we  cannot  say 
that  the  Jury  was  bound  to  believe  this  evi- 
dence, In  the  face  of  the  direct  and  poaltiTe 
testimony  to  the  contrary. 

Numerous  errors  are  assigned  because  of 
the  admission  of  the  testimony  of  physicians 
In  relation  to  the  Injury  and  its  effect 
These  questions  related  mostly  to  the  per^ 
manency  of  the  injury.  Without  examining 
the  evidence  In  detail,  we  think  there  is  in 
the  record  snffldent  evidence  upon  which  to 
base  the  hypotheses  of  these  questions.  This 
la  the  principal  objection  urged;  bat,  even  If 
the  questions  were  unwarranted,  we  would 
not  disturb  the  verdict  upon  this  ground. 
The  evidence  shows  without  contradiction 
that  the  Injury  sustained  was  of  a  severe 
nature;  that  scars  remained  which  would  be 
permanent;  that  the  chUd  suffered  excruciat- 
ing agony;  that  she  was  confined  to  her  bed 
for  we^.  and  was  unable  tot  months  to 
wear  shoes.  The  verdict  was  only  for  9300, 
and  It  Is  not  possible  that  the  Jury  could 
have  found  that  tbe  injuries  were  perma- 
nent, otherwise  than  as  inflicting  a  perma- 
nent scar,  because,  if  aut^  liad  been  found, 
the  verdict  would  certainly  have  been  much 
larger.  Manifestly,  upon  the  permanency  of 
the  injorles  the  Jury  found  for  the  defend- 
ant, and  any  errors  in  the  admistion  of  the 
testimony  directed  simply  to  that  point 
would  be  without  pr^udlce.  The  evidence 
showed  that,  between  the  time  of  the  acci- 
dent and  the  time  ot  trial,  the  child  had 
been  afflicted  wltli  eruptions  and  "running 
sores"  upon  the  injured  1^.  One  of  the  wit- 
nesses. Dr.  Crim,  was  asked  the  following 
question:  "In  cases  of  that  character,  where 
It  is  followed  by  eruptions,  and  you  knew  of 
no  other  cause  to  attribute  those  eruptions 
to  except  that  the  child  had  been  burned  pre- 
Tloasly  where  the  eruptions  w^,  what 
would  you  attribute  those  eruptions  to?"  He 
answered:  "Injury  from  a  bum."  Previous- 
ly, general  questions  had  been  put  to  him 
seeking  to  ^dt  the  cause  of  the  eruptions, 
and  his  answov  were  in  effect  that,  In  order 
to  ascertain  the  cause,  he  must  have  sach 
knowledge  as  would  exclude  all  sources  of 
eruptions  excepting  the  source  suspected. 
We  do  not  think  this  testimony  was  «to- 
neously  admitted,  when  examined  in  connec- 
tion witk  the  rest  of  his  testimony.  It 
amounted  to  evidence  that  an  injury  from  a 
bum  would  be  a  safildent  cause  for  such 
a*aptions.  There  Is  abundant  evidence  that 
the  general  health  of  the  child  was  good,  and 
no  evidence  whatever  of  the  existence  of  oth- 
er oauses  for  onpUans.  Th^  had  not  oc- 


(Neb. 

curred  before  the  inJtuT.  They  had  occur- 
red frequently  since  the  Injury.  Wf>  find  no 
material  error  in  the  record,  and  the  Judg- 
ment must  be  affirmed.  Tbe  other  oommls- 
atonen  eraiciir. 


WEIR  «t  al.  V.  BARNES  «t  aL 
(St^reme  Cosrt  of  Nebraska.  Ju.  16,  18M.) 
IfBCURios*  LtBNs— Fob  What  Auawbd— Evi- 
DmoB. 

1.  The  lien  of  a  material  man  for  mate- 
rials furnished  for  the  erection  of  a  bnildins  by 
virtue  of  an  asreement  with  the  contractor  ex- 
tends to  such  materials  only  as  are  used  in,  or 
delivered  at,  the  building,  for  use  therein. 

2.  Evidence  examined,  and  htid  not  bdEB- 
dent  to  entitle  tbe  plaintiff,  a  material  man,  to 
a  lien  for  materials  furnished  by  vlrtne  of  aa 
agreement  with  the  oontraetor. 

(Syllabos  by  the  Conrt) 

Appeal  from  district  court,  Lancaster  coun- 
ty; Hall,  Judge. 

Action  by  A.  W.  Weir  &  Co.  against  W. 
B.  Barnes  and  Thomas  h.  McNeill  to  enforce 
a  mechanic's  lien  on  realty.  From  a  decree 
for  defendant  McNeill,  plaintiffs  appeaL  Af- 
firmed. 

A.  G.  Greenlee  and  Marqoett,  Deweeae  & 
Hall,  for  appdlante.  N.  Rumnumsi  for 

pellees. 

POST,  J.  TUs  is  an  action  to  enfiiree  » 
mechanic's  lien  against  certain  property  In 
the  dty  of  Lincoln,  and  comes  into  this  oonit 
by  appeal  from  the  decree  of  the  district 
conrt  of  Lancaster  county  in  favor  of  the  an- 
swering defendant,  McNeill,  the  owner  of 
the  property  described  in  the  petition,  iq>ofr 
which,  in  the  summer  of  1S90,  was  erteUA 
a  dwelling  bouse,  lUs  codefendant  Barnes 
being  the  contractor.  Plaintiffs,  it  is  ad- 
mitted, furnished  material  to  Barnes,  which, 
was  used  In  the  erection  of  said  building. 
The  lien  Is  resisted,  however,  on  the  ground 
that  It  was  not  filed  vrlthln  the  statutory 
time  after  the  furnishing  of  said  matolaL 
It  is  not  necessary  to  set  out  the  pleadings, 
which  are  in  the  usual  form,  or  to  make  an 
^tended  reference  to  the  Issnes,  since  the 
controversy  in  this  court  is  ocmflned  to  a 
single  charge  In  the  itemized  aooount  filed 
with  tbe  petition,  via.  100  feet  of  No^  4,234 
molding,  undor  date  of  June  17,  1S90.  Tt» 
last  Item  charged  previous  to  the  date  above 
named  was  under  date  of  June  2d,  and  tbe 
account  was  filed  vrith  the  county  cleA  <m 
the  14th  day  of  August  fcdlowing.  It  is  ap- 
jMurent,  therefore,  that  unless  the  100  feet  of 
m<ddtiig  Is  chargeable  to  def«idant  under 
the  provisions  of  the  mechanic's  Uen  law, 
plaintiffs  cannot  reoova*.  f<nr  tbe  reaxw  that 
they  were  required  to  file  a  sworn  statement 
of  the  amount  dne  than  from  the  contractor 
within  00  d^  from  the  fumistiing  of  the 
materiaL  Section  2,  o.  54,  Comp.  8t  As 
said  by  the  late  cUef  Justice  in  Posto-  v. 
Dohle.  17  Neb.  633,  24  N.  W.  206:  "The  cou- 
tractOT,  unless  expressly  otmstltuted  such.  Is 
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not  the  agent  of  the  builder,  and  cannot  bind 
blm  by  contracts  for  material  not  put  Into 
the  building,  or  delivered  at  the  same,  for 
their  use."  The  evidence  upon  the  question 
■t  issue  Is  as  follows:  Plalutlfts  woe  In  the 
habit  of  dellTOTing  material  at  the  place  It 
was  required  for  use,  and  most  of  the  lum* 
ber  charged  In  their  account  was  so  deliv- 
ered. On  the  day  In  questfim,  Burton 
Barnes,  son  of  the  contractor,  with  his  fa- 
ther's team,  procured  from  plaintlflts,  at  their 
lumber  yard,  100  feet  of  molding.  At  the 
time  aald  molding  was  delivered  a  ticket 
waa  made  out  and  signed  as  follows:  "A. 
H.  Weir  &  Go.  Uncoln,  Neb.,  June  17, 1800. 
For  McNelU  Job  Na  9;  100  ft  Ml'd,  4,324, 
dd.  at  yd.  Received  above  items.  Burton 
Bamea."  There  is  no  evidence  that  the 
party  above  named  was  aotlnr  for  W.  B. 
Barnes,  the  contractor,  or  that  he  claimed 
sooh  autborlty,  or  that  be  even  r^resented 
that  the  molding  was  fw  use  In  thla  partlc- 
Dlar  building.  A  dealer  who  delivers  mate- 
rial In  gDod'fblth  on  the  premisea  where  a 
building  la  In  iwoceas  of  erection  or  repara- 
tliHi  Is  ttitltled  to  bis  Hen,  although  it  may 
have  been  wasted  m  destroyed.  In  other 
words,  af  tffl  deliveiy  it  is  at  the  risk  of  the 
owner.  But  one  who  IntmstB  material  to  a 
tUld  party  thereby  assumes  the  risk  of  its 
ddiveiy  uiKm  the  premisea  sought  to  be 
charged.  Foster  t.  Dohle,  anpra;  Irish  v. 
Pheby.  28  Neb.  281,  44  N.  W.  438.  In  flUs 
case  there  Is  no  evidence  whatever  of  a  de- 
livery of  Uie  moldbtg  In  oontrovowy.  Had 
m(ddlng  of  tiie  (^laxaoter  and  quality  chafed 
tteen  used  in  ib»  finishing*  of  defendant's 
bouse,  Oiat  fiict  waa  ansceptilde  of  proof, 
and  would  at  least  have  been  a  (dicumstance 
tending  to  sustain  the  plaintiffs*  dalm,  but 
BO  such  proof  was  tiered.  It  la  true  that 
defendant  testified  on  cross-examination  that 
there  Is  mtddlng  In  his  house,  but  plalntlfCB* 
oounsel  did  not  irarsue  the  subject  to  the  ex- 
tent of  Inquiring  the  kind  or  quality  thereof, 
or  when  it  waa  placed  therdn.  It  also  ap- 
pears that  defendant  was  engaged  in  the 
erection  of  more  thiui  one  btilldlng,  for  the 
charges  In  plalntlflFs'  books,  Introduced  In 
evidence,  are  all  against  Barnes  on  account 
of  "McNelU  Job  No.  2.'*  Assuming  that  we 
are  warranted  from  the  circumstances  of  the 
ease  in  jnesumlng  that  the  molding  was  or- 
dered for  the  contract,  th«e  la  still'  no 
proof  ttuit  it  waa  us^  in  or  delivered  upon 
"Job  Na  2."  Bxperienoe  has  demonstrated 
the  wisdom  of  the  mechanic's  Uen  law.  It 
Is  likewise  settled  by  abundant  authority 
that  it  should  be  liberally  construed  in  favor 
of  the  media nics  or  material  man  by  means 
of  whose  labor  or  oapltel  the  ^oitarty  haa 
been  enhanced  In  value.  But  1^  no  liberal 
or  reasonable  cuistructlon  can  the  owner  of 
proper^  be  charged  In  a  oaae  like  thla.  The 
filing  of  the  Vea  witUn  the  statutory  time 
to  Just  as  eaaentlal  aa  the  fumlahing  ot  the 
materlaL  Having  failed  to  take  the  steps 
neoessary  to  charge  the  property  of  the  de- 


fendant tor  the  material  furnished  to  the 
contractor,  plain tlCTa  must  look  to  the  latter 
for  their  satisfaction.  The  judgment  of  the- 
dlstrlct  court  la  affirmed.  The  other  Jodges- 
onunr. 


GRAVBLT  T.  STATH. 
(Snprane  Oourt  of  Nebraska.  Jan.  16,  ISM.)- 
HoMioiDs— Bau^DsnirBB— BORDBit  or  Psoor. 

1.  In  erimloal  proseeations  the  burden  of 
proof  never  idiifts,  hot,  as  to  all  defenses  which 
the  evidence  tends  to  establisb,  rests  upon  the 
state  throQghout;  hence  a  conviction  can  be 
had  only  when  the  jin7  are  satisfied  from  a 
conaideratioo  of  all  the  evidence  of  the  de- 
fendant's guilt  beyond  a  reasonable  donbt. 

2.  That  rule  applies  not  alone  to  the  case  as 
made  by  the  state,  hat  to  any  dlstiQct  sub- 
stantive defense  which  may  be  interposed  hj 
the  accused  to  justify  or  excuse  the  act  charged. 

8.  Where,  in  a  prosecution  for  murder, 
there  Is  evidence  tending  to  prove  that  the  blU:- 
ins  was  jastiflable  on  the  ground  of  self -de- 
fense, the  iurj,  in  order  to  convict,  mast  be- 
satisfied  beyond  a  reasonable  doubt  tliat  the 
kiUloK  waa  not  done  In  sdf-def  enMb 

4.  It  is  oTor  to  instract  that  ite  aceosed- 
1b  required  to  jostify  the  act  diannd  In  the 
indictment  on  toe  ground  of  •df-dsienaa  1^  a- 
preponderance  of  the  evidence. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Lancaster  county;. 
Tlbbets,  Judge. 

Qreen  8.  Gravely  was  omvlcted  of  murder 
In  the  second  degree^  and  brings  cmr.  Bsh 
versed. 

Wm.  B.  Price  and  Oobb  *  Harvaiy,  for 
plaintiff  In  enae.  Qetk  H.  HaaHnga,  Attjr. 
Qen..  for  the  State. 

POST,  J.  Tlila  was  a  proseentloB  In  flw- 
dlstrict  court  <rf  Lancaster  county  on  the 
charge  of  murder  In  the  first  d^ree.  A  trial' 
waa  had  at  tlie  Saptsmber,  1802,  tmn,  at 
^  which  the  accused  was  convicted  of  murder 
in  the  sectmd  degree,  and  which  be  now 
sedEs  to  reverse  by  meana  €t  a  peUtUm  In. 
error  addreaaed  to  this  court  The  only 
qucatlm  which  calls  for  notice  Is  ttut  pre- 
BCTted  by  the  following  Instructlcm,  giTaB- 
by  the  court  on  ita  own  motlan:  "It  la  in- 
cumbent upon  the  atate  to  show  proof  b^ 
yond  any  reaaraaUe  doubt  that  on  the  2Stb. 
day  of  May,  188%  the  defendant,  Oreen  8. 
Oravely,  fired  a  pistol  shot  at  Oharlea 
Thomas,  and  said  diot  took  effect  upon  th» 
person  of  said  Charles  Thomas,  and  from 
the  effects  of  said  shot  so  fired  the  aald- 
Oharlea  Thomas  died;  Out  said  act  took 
place  in  Laneastor  county,  state  of  Neteasfca; 
tiiat  said  act  of  the  d^endant  waa  doae  pur- 
poaely,  with  ddilimtlfm  and  pramedltatloMi 
and  malice.  After  the  state  has  established 
Its  casi^  aa  above,  it  then  devolvea  vpoa  ttie- 
defendant  to  JusUfy  fala  act  on  the  groond 
of  s^-defenae,  and  this  be  la  required  to  do- 
only  by  a  iwepwidenuiee  of  the  evldsacft** 
The  particular  obJectl«i  to  tbla  instniotlm- 
Is  the  direction  ccoitained  In  the  last  aen- 
tence  thereof,  requiring  the  prisoner  to  justl- 
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Vy  the  killing  of  the  deceased  on  the  ground 
of  self-defense,  by  a  preponderance  of  the 
evidence.  It  Is  trae  there  are  many  cases 
%rhl(di  snstaln  the  rule  ns  giTen  by  the  trial 
court,  but  the  decided  weight  of  recent  an* 
tborlty,  Including  eommentarlea  as  well  aa 
tteclslona,  la  to  the  contrary,  9?he  mle  seems 
to  be  that  In  criminal  prosecutions  the  bur* 
4eD  of  proof  never  shifts,  but  rests  upon  the 
«tate  throughout;  and,  before  a  conviction 
can  be  had,  the  jury  must  be  satisfied  upon 
all  the  evidence  beyond  a  reasonable  doubt  of 
the  afiOrmatlve  of  the  Issue  presented,  vtx. 
that  the  prlSMiar  is  guilty  in  manner  and 
form  as  charged.  This  rule  applies  not  alone 
to  the  case  as  made  by  the  state,  but  to 
any  distinct,  substantive  def raise  which  may 
be  interposed  In  order  to  justify  or  excuse 
the  act  charged.  See  1  Greenl.  Sv,  (15th  Ed.) 
81,  notes;  8  GreenL  Bv.  29.  and  note  a;  Peo- 
Vi»  T.  Rlordan.  117  N.  T.  71,  22  N.  B.  455; 
People  T.  Downs,  133  N.  T.  BS8,  26  N.  E. 

Tiffany  t.  Com.,  121  Pa.  Bt  166, 16  Atl. 
462;  Rudy  -v.  Com.,  128  Pa.  St  600,  18  Atl. 
•844;  Com.  V.  McKle,  1  Gray,  61;  People  v. 
■Coughlln,  es  Mich.  704,  82  N.  W.  905;  Llllen- 
thai  V.  U.  8.,  07  U.  S.  237;  Howard  v.  State, 
SO  Ind.  190;  1  Bish.  Crlm.  Proc.  1048,  1051. 
1066;  2  Bish.  Grim.  Proc  669,  673.  Even  in 
those  Jurisdictions  in  which  the  burden  of 
proving  a  distinct  defense  rests  upon  the 
(prisoner,  the  rule  is  generally  held  not  ai>- 
VUcable  where  tt  Is  sought  to  Justify  the 
•act  charged  on  the  ground  of  self-defense. 
-SaB  Tweedy  v.  State,  6  Iowa,  484;  State  v. 
Donahoe^  78  Xowa,  486.  43  N.  W.  297;  State 
T.  Wlngo,  66  Ma  181;  People  r.  Rodrlgo, 
"69  CaL  601,  11  Pac.  481.  This  case  Is  clearly 
within  the  principle  stated  In  Wright  v.  Peo- 
ple, 4  Neb.  407,  although  the  defense  in- 
tMposed  therein  was  tnaaulty.  In  the  opin- 
iloa  of  the  court  In  that  case,  Lake,  C.  J., 
-after  conceding  the  rate  to  be  different  In 
-fingland,  concludes:  "By  this  rule  the 
burden  of  bis  dtf enae  Is  shifted  from  the 
Vfosecoklon  to  the  defmdant,  which  we  tiilok 
■mat^bt  never  to  be  done."  If  a  distinction 
om  be  said  to  exist  on  principle  between 
self-defense  and  insanll?  in  the  application 
-of  the  rule  which  imposes  up<Hi  the  state  the 
Imrdai  in  criminal  cases,  tt  is  in  favor  of  the 
Srst-named  defense.  This  la  obvious  from 
the  rules  applicable  to  homiddes.  Fw  In* 
:«teno^  to  constitute  the  crime  of  murder, 
ttae  prlsona-  on  trial  must  have  killed  the 
■deceased  purposely,  and  with  malice.  If  tbe 
Wiling  was  Justifiable,  It  was  not  maUdons 
within  any  definition  of  the  term;  hence  It 
was  not  murder,  or  even  manslatqshter.  Thus 
It  Is  apparent  that  the  prisoner  is  not  re* 
quired  to  establish  the  facts  relied  upon  as 
«  Justification  by  a  prep<»ideranoe  ot  \hB  evl- 
^lence.  If,  upon  a  onaslderatlon  of  all  of  the 
■«rldenoe,  the  Jni7  entertain  a  reasonable 
-doubt  of  any  fact  essential  to  establish  guUt, 
antfh  doabt  should  be  reserved  in  his  favor. 
■But  this  mle  does  not  affect  tbe  [iresnmp- 
tlon  of  sanity,  or  of  malice,  where  tbe  kilt- 


log  was  wholly  unexplained.  Hence  the 
state  is  not  required.  In  the  first  Instance,  to 
prove  that  the  prisoner  was  sane  at  the  time 
of  the  commission  of  Ibe  act  charged;  and 
where,  on  the  case  as  made  out  against  him, 
there  is  no  evidence  tending  to  rebut  the 
presumption  of  vanity,  evidence  to  the  con- 
trary must  be  produced  by  him;  and,  where 
the  evidence  of  the  state  discloses  no  dr- 
cumstaneeB  tending  to  -establish  a  Justifica- 
tion of  the  act  oharged,  the  prlsonw  is  re- 
quired to  produce  evidence  sufflclent  to  cre- 
ate a  reascnuble  doubt  of  his  guilt,  in  order 
to  entitle  him  to  an  acquittal  on  that  ground. 
In  that  sense  tbe  "burden  may  be  said  to  be 
upon  tbe  prisoner,  but  as  to  all  defenses 
which  the  evidence  tends  to  establish  tbe 
burden  rests  upon  tbe  vtate.  As  Indicated 
by  the  Instrocfloin  ^ven,  there  was  In  this 
case  evldence-whldh  tended  to  prove  that  the 
killing  of  the  deceased  was  Justifiable,  on 
the  ground  that  the  fatal  shot  was  fired  by 
tbe  prisoner  in  defense  of  his  .person.  The 
burden  vraa  therefore  upon  the  state,  and 
It  was  not  entitled  to  a  conviction,  unless 
the  Jury  were  satisfied  beyond  a  reasonable 
doubt  that  the  shooting  was  not  Justifiable. 
It  f(HIows  that  the  giving  of  the  Instmctloa 
complained  of  Is  «Tor,  fw  which  the  Judg- 
ment must  be  revmed,  and  the  case  remand- 
ed (or  a  new  trial  The  other  Judges  concur. 


KIRKHNDALL  et  «1.  v.  CITY  OP  OMAHA. 
(Supreme  Court  ,of  Nebraslca.  Jan.  16i  18M.) 

MtTNllOTiL  COBfORATIOKS— STRKSTB  — CHASOS  0» 

OaADB— Davaoss— Eviosrica. 

1.  After  a  witness  has  stated  vhaL  In  Us 
opinion,  had  been  the  effect  of  changing  the 
grade  of  a  street,  upon  property  adjacent  there- 
to, owned  by  the  plaintiffs  in  error,  it  was  not 
reversiUe  error  to  refuse  to  allow  such  wit- 
ness further  to  tsstlfy  that  in  Us  i^infon  no 
cause  other  than  the  sdd  change  of  ^ade  eoa- 
tributed  to  an  asserted  decrease  in  value  of 
said  adjacent  property,  especially  in  view  of 
the  fact  that  one  of  the  plaintiffs  In  error  had 
prevlooslr  i^ven  negative  testimony  of  the  aanw 
character  as  that  sought  to  be  introdnced. 
which  native  testimony  was  in  no  way  ques- 
tioned or  contradicted  upon  the  trial. 

2.  It  was  not  error  to  reject  evidence  of- 
fered as  to  the  graeral  tendency  of  values  of 
other  real  property  than  that  of  plaintiffs  In 
error,  In  Its  vlcini^,  extending  over  the  period 
during  whiok,  and  Immediate  following  that 
in  whiob,  the  change  of  >giade  complaiDod  of 
was  made. 

8.  The  special  benefits  which  may  be  pnp- 
erly  set  off  against  damages  are  such  as  tn- 
orease  the  valae  of  adjaeent  pnoera,  and 
these  benefits  are  none  the  less  q»e<3al  oeeauae 
an  increnaed  value  has  been  thoreby  added  to 
many  adjaeent  private  properties  otiier  than 
that  aa  to  whiob  a  patttoular  lit^tim  is  pend- 
ing. Common  iMDents  an  such  as  ars  aqi^ed 
by  the  publlo  at  large,  without  reference  to 
the  ownetvhip  of  private  property  adjacent  to 
the  pabltc  Improvement  oUt  of  which  arose  tbs 
benefits  under  consideration. 
<SyIlabw  by  the  Court.) 

Error  to  district  court,  Doo^as  cooDty; 
Hopewell,  Judge. 
Actl<m  by  Freanan  P.  KhA«idi]l  mmt 
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Charles  A.  Co*  against  the  lAty  9f  Omaha  to 
recover  fw  Injuries  to  real  property  resolt- 
ing  tn>m  public  Improremeiits.  There  was 
Judgment  for  defendant,  and  plalntlfb  Wng 
error.  Affirmed. 

MoDtgomery,  Charlton  &  Hall,  tor  plalotlflte 
Id  error.  A.  J.  Popvletim,  W.  J.  Ck>nii^ 
and  E.  J.  Corolsb,  Asat  City  Atty.,  for  de- 
tudut  in  errw. 

RYAN,  C.  The  plaintiffs  In  this  action, 
who  are  the  pbUntlfTs  in  error  in  this  court, 
•oufcht  In  the  district  court  of  Douglas  coun- 
ty, Neb.,  a  recovery  agahiflt  the  defendant  on 
account  of  allied  injury  to  thdr  property, 
tn  blocks  9  and  12,  In  West  Omaha,  caused 
by  the  grading  of  Leavenworth  street  on 
ttie  Bonth  side  of  block  12,  and  the  streets 
connecting  therewith,  to  wit,  Thlrty-Seyenth 
and  Thirty-Eighth  streets,  extending  along 
tbe  east  and  west  sides  of  said  blocks.  The 
l^alntlffs  claim  that,  prior  to  the  establish- 
ment and  working  of  said  streets  to  their 
present  grade,  their  property,  described  and 
set  out  In  their  petition,  was  on  a  high  and 
level  elevation  of  considerable  extent,  and 
very  desirable  and  valuable  for  residence 
purposes;  that,  by  reason  of  the  grading 
complained  of,  deep  cuts  have  been  made 
along  the  south  aide  of  said  block  12,  and 
on  the  east  and  west  sides  thereof,  and 
along  tbe  south  and  west  sides  of  block  9, 
which  rendered  the  whole  of  said  property 
mncb  less  desirable  than  it  was  before,  and 
caused  the  plaintiffs  to  be  damaged  In  the 
ammint  of  $25,000,  tcr  which  Judgment  was 
nsked.  The  defendant  admitted  that  It  was 
a  municipal  corporation,  and  that  the  grades 
of  Thfrty-Seventh  and  Thirty-Eighth  and 
Leavenworth  and  First  and  Second  streets 
were  established  as  plaintiff  alleged,  but  de- 
nied each  and  every  other  allegation  of  the 
petition,  and  denied  that  said  property  was 
daraag«d  on  account  of  said  grading.  The 
defendant  fm-therraore  claimed  In  Its  answer 
that  plaintiffs'  property  was  specially  ben- 
efited and  improved  in  a  sum  equal  to,  or  In 
excess  of,  any  damage  sustained  by  the 
plaintiffs  on  account  of  the  grading  com- 
plained of.  The  reply  of  the  plaintiffs  was 
In  denial  of  eacSi  matter  contained  In  the 
answer. 

1.  The  first  alleged  error  complained  of 
arises  In  respect  of  the  Introduction  of  tes- 
timony of  witnesses  Robert  Baaon,  Robert 
Nl«Ms,  and  D.  V.  Sholea.  To  Robert  Bason 
was  iffoposed  the  question  following:  "Q. 
If  the  grade  bad  been  left  as  it  was  before  | 
fb6  dty  commenced  grading,  In  18S7,  and  I 
Leavenworth  street  had  been  put  to  grade 
there  on  that  basis,  what  would  have  been 
tbe  effect  on  the  market  value  of  the  pvop- 
erty  In  general?  In  other  words,  was  there 
anything,  that  you  know  of,  to  cause  a  de- 
IK-eclatloa  in  the  market  value  of  the  prop- 
erty In  qnestion,  other  than  tbe  grading  of 
tbe  atrects  In  1SS7  and  1888  by  the  city?" 
v.&7n.w.1)0.7 — 46 


Accompanying  this  question  was  a  tendA* 
of  tbe  evidence  thereby  sought  to  be  elicited, 
in  the  following  words:  "That  the  only 
cause  of  the  depreciation  in  the  value  of 
the  property  In  controversy  Is  the  grading 
of  the  streets  complained  of,  and  that  in  the 
opinion  of  the  witness  there  was  no  otbcr 
ground  for  said  depreciation."  This  witness 
was  not  reqtiired,  In  tbe  coarse  of  his  erl- 
demce,  to  give  any  estimate  as  to  the  value 
of  the  property  affected,  either  before  or 
after  tbe  grading  complained  of.  The  fol- 
lowing testimony,  however,  had  been  elicit- 
ed from  him  previous  to  tbe  propoimdlng  of 
the  question,  upon  the  refusal  to  allow 
wblcb  error  Is  predicated,  nils  antecedent 
evidence  was  as  follows:  "Q.  State  what 
was  the  general  effect  of  the  grading  of 
Leavenworth  street,  as  it  was  graded  In  1887 
and  1888,  and  also  of  the  grading  of  37th 
and  88th  streets  to  conform  to  the  grade  of 
Leavenworth  street,  upon  the  market  valne 
of  bloc4cs  9  and  12,— whether  valuable,  or 
detrimental  and  Injurious.  A  It  was  par- 
ticularly detrimental  and  injurious  to  block 
12.  As  to  the  value  of  the  property  on  block 
9,  it  did  not  affect  It  so  materially,— only 
slightly.  In  comparison  with  block  12.  Q. 
What  would  you  say  as  to  whether  or  not 
that  detrimental  effect  would  be  of  a  large 
and  serious  character  or  not?  A.  It  would 
be  of  a  large  and  serlona  character  on  blo«k 
12."  This  evidence,  received  without  objec- 
tion, was  of  the  same  general  tendency  as 
was  that  sought  to  be  elicited  by  the  question 
as  to  which  an  objection  was  sustained.  In 
the  redirect  examination  of  Mr.  Coe,  one  of 
the  plafntiffa,  this  testimony  was  given:  "Q. 
Is  there  any  element,  that  yon  know  of,  flrom 
your  experience  and  knowledge  from  real- 
estate  transactions  antf  the  situation  of  prop- 
erty, that  prevented  the  advancement  of  your 
property  like  other  property,  other  than  the 
ftict  of  this  deep  cot  on  Leavenworth  street? 
A.  None,  that  I  know  of."  The  evidence 
of  Nlelds  and  Sholes,  which  was  rejected, 
was  directed  to  the  same  proposition  as  was 
the  rejected  evidence  of  Robert  Eason.  In 
reference  to  the  rejected  evidence  soi^ght  to 
be  elicited  ftom  each  of  these  witnesses,  it 
may  not  be  Improper  to  observe  that  the 
same  testimony  was  given  by  Mr.  Coe  as 
was  sought  to  be  Introduced  by  the  three 
witnesses  named.  This  evidence  was  In  no 
part  of  the  record  questioned  or  contradict- 
ed. Neither  was  there  any  evidence  con- 
trary to,  or  In  qualification  of,  th.it  of  Mr. 
Coe.  The  case  was  tried  upon  the  theory 
that  damages  were  properly  shown  by  prov- 
ing the  value  of  the  property  befwe,  as  com- 
pared with  Its  value  after,  the  grading  com- 
plained of.  Possibly,  It  mlgiit  have  been 
better  to  have  qualified  the  question  by  lim- 
iting tbe  valuation,  under  the  conditions  last 
referred  to,  to  what  It  was  as  affected  by 
the  grading  complained  of;  and  yet,  in  ef- 
fect, the  same  result  was  obtained  by  the 
general  evldettce  given,  as  well  as  by  the 
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q>eciflc  eTidenue  which  baa  been  referred 
to  as  havliif  been  elicited  from  Mr.  Coe. 

2.  It  Is  chUmed  there  Is  error  In  refus- 
iug  to  allow  the  plaintiffs  to  show  by  Euclid 
Martin  "that  the  general  tendency  of  other 
property  In  West  Omaha,  situated  like  the 
property  In  question  was  before  the  grad- 
ing of  the  streets  In  question,  has  been  on 
the  Increase;  that  the  other  propo'ty  has  In- 
creased largely  In  value  during  the  period 
named  In  the  question,  and  that  such  Is  not 
the  fact  respecting  the  property  In  contro- 
versy, and  that,  to  this  day,  It  la  less  In 
value  than  It  was  before  the  grading  of 
those  streets;  and  that  the  reason  of  It  is 
tbe  grading  of  the  streets."  It  seems  to 
us  that  this  testimony,  If  not  entirely  specu- 
lative In  Its  nature,  was  dangerou^  near 
tlie  dividing  Un&  The  opinion  of  Mr.  Mar- 
tin as  to  why  tbe  general  tendency  of  the 
property  In  question  was  different  from  that 
of  other  property  in  West  Omaha  could  have 
been  notblngbat  mere  speculation  on  his  part; 
and  equally  removed  must  hovA  been  hi*- 
opinion  as  to  the  grading  of  the  streets  De- 
ing  the  sole  obstacle  to  the  advancement 
of  this  particular  property,  as  compared 
with  other  property  In  West  Omaha. 

3.  Counsel  for  plaintiffs  In  error  Insist  that 
the  court  should  not  have  submitted  to  the 
Jury  the  question  of  special  benefits  to  the 
plaintiffs  in  «Tor  in  respect  of  benefits  of 
like  nature  with  those  which  bad  accrued 
to  owners  of  other  property  along  and  ad- 
jacent to  Leavenworth  street  It  is  argued 
that  such  benefits  fall  rather  within  tbe  cate- 
gory of  general  benefits  tbau  special  beneflta 
This  construction  treats  the  word  "general"  as 
synonymous  with  the  word  "common,"  as  ap 
plied  to  a  particular  neighborhood.  Such  re- 
strictive force  does  not  of  necessity  inhere  in 
the  use  of  that  word;  for,  as  applied  to  bene- 
fits, they  maybe  either  common  to  the  general 
public,  or  common  to  a  mere  neighborhood, 
or  to  a  part  of  a  street  The  word  "com- 
mon" Is  ordinarily  understood  to  apply  to 
the  general  public,  when  not  qualified  by 
some  word  or  phrase  of  limitation.  The 
term  "general  benefits,"  when  unqualified, 
should  probably  be  accepted  In  the  same 
sense  as  the  term  "common  benefits;"  that 
Is  to  say,  when  there  is  no  limitation  ex- 
pressed, It  should  be  deemed  applicable  to 
the  general  public,  rather  than  as  embracing, 
as  general,  but  a  limited  part  of  the  public. 
In  some  respects  there  obtains  between  the 
matter  under  consideration  and  the  distinc- 
tion held  ns  to  private  nuis:inces  a  certain 
analogy,  which  can  best  be  illustrated  by 
reference  to  the  case  of  Francis  v.  Schoell- 
kopf,  53  N.  Y.  152.  This  was  an  action 
for  damages  sustalnetl  by  the  pLilutlff  by 
reason  of  the  noisome  stenches  arising  from 
the  defendant's  tannery,  which  rendered  the 
enjoyment  of  plaintiff's  dwelling  uncomfort- 
able and  almost  uninhabitable  for  herself 
and  family,  and  prevented  her  renting  an- 
other dwelling  which  she  owned  In  that 


vicinity.  It  was  objected  by  defendant's 
counsel  that  there  could  be  no  recovery  in 
the  case  because  the  nuisance  was  public, 
and  that  the  only  remedy  was  by  indictment 
Grover,  J.,  In  delivering  the  opinion  of  tbe 
court,  said:  "The  evidence  discloses  that  otb- 
er  houses  In  the  vicinity  were  similarly  af- 
fected with  the  plaintiff's.  The  ground  for 
the  motion  (for  a  nonsuit)  was  that,  as  the 
stench  Injured  a  large  number  of  houses, 
the  nuisance  was  common,  and  therefore  no 
one  could  maintain  an  action  for  his  particu- 
lar Injury,  the  only  remedy  being  an  indict- 
ment for  the  common  Injury  to  the  public. 
The  error  of  this  Is  obvious,  both  upon  prin- 
ciple and  authority.  The  Idea  that  If,  by  a 
wrongful  act,  a  serious  Injury  is  Inflicted  up- 
on a  single  individual,  a  recovery  may  be 
had  therefor  against  the  wrongdoer,  and  tbat 
If,  by  the  same  act,  a  number  of  persons  are 
injured,  no  recovery  can  be  had  by  any  one. 
Is  absurd."  Tbe  term  "special  benefits"  im- 
plies benefits,  such  as  are  conferred  apecdal- 
ly  upon  private  property  by  public  Impt^ve- 
ment,  as  distinguished  trom  such  beneflta  as 
the  general  public  Is  entitled  to  receive  there- 
from. In  common  with  the  general  public, 
the  owner  of  adjacent  property  Is  entitled  to 
travel  upon  the  Improved  h^way;  and  al- 
though, by  reason  of  the  Improvement,  such 
travel  may  be  rendered  easier  ac  vaon 
pleasant,  yet  the  benefit  Is  general,  because 
It  Is  enjoyed  by  tbe  public  In  common  with 
the  owners  of  adjacent  property.  If  tbe  Im- 
provement should  result  In  an  Increase  in  the 
value  to  adjacent  property,  which  increase 
Is  enjoyed  by  other  adjacent  proi>erty  own- 
ers, as  to  the  propoty  of  each  exdusivdy, 
the  benefit  Is  special;  and  it  Is  naae  the  leas 
so  because  several  adjac«it  lot-ownen  de 
rive,  in  like  manner,  special  beneflta,  each  to 
his  own  Individual  property.  Sndi  fact,  if 
it  exists,  in  no  respect  decreases  tbe  incre- 
ment In  value  oijoyed  any  one  of  the  ad- 
jacent prop^ty  ownm;  and,  by  way  of 
offset,  such  increment  should  therefore  be 
treated  as  a  special  benefit.  In  favor  vt 
whomsoever  it  may  arise.  The  theory  fol- 
lowed by  the  court  In  the  trial  of  the  case, 
including  the  Instructions  to  tbe  jury,  was 
cturect  The  judgment  of  tbe  district  court 
is  aiBimed.  Tba  otiier  commiartonen  ooncnr. 


DA.TTON  V.  <HTZ  OF  UNOOUf. 

(Supreme  Court  of  Nebraska.  Jon.  16,  18M.V 

UuNioiPix  Corporations— Stbskts — Ca&sias  or 
Guns— Dam Aae»—ENFOROBmiiT  ot  Ct.AiM. 

1.  It  Is  preJadlciaUy  erroneous  to  sobmlt 
to  the  jury  issues  arising  from  the  pleadin(»  in 
support  of  which  there  stands  nncontradict^l 
■nmcient  competent  evidence,  where  the  HTert 
of  submitting  such  lasoes  may  be  to  mislead  th» 
jnry,  and  withdraw  its  attention  from  the  con- 
troverted  issaes, 

2.  In  awarding  just  compensation  for  prop- 
erty damaged  for  public  use,  gHienI  benefits  to 
the  public  at  Urge  from  the  proposed  improre- 
ments  cannot  be  con^dered,  while  spedal  ben»- 


Digitized  by 


\eb.) 


DAYTON  r.  CITY  OF  LINCOLN. 


755 


fits  to  the  prcperty  damaged  may  be.  SduJIer 
T.  Omaha,  86N.  W.  533,  23  Neb.  825,  fol- 
lowed. 

3.  An  instractfoD  Id  such  a  case  whereby 
the  jury  is  told  that  If  the  premises  have  not  tn 
fact  suffered  a  diminution  in  their  market 
value,  and  were  not  damaged,  the  jury  should 
find  for  the  defendant,  is  erroneous.  In  not  ex- 
cluding from  tlie  consideration  of  the  jury  gen- 
end  benefits. 

4.  Section  36  of  the  act  relating  to  dtlee 
of  the  first  class  does  not  provide  for  the  allow- 
ance or  rejection  of  claims  against  such  dties 
for  unliquidated  damages  by  the  city  conndl, 
mr  fbr  appeala  trma  the  action  of  the  conndl 
on  dahuB  of  that  nature.  Notwithstanding 
that  section,  an  original  action  may  be  main- 
tained for  unliquidated  damages  in  any  court 
of  competent  jurisdiction. 

(Brllabns      the  Oourt) 

Emv  to  district  comt,  Lancaster  county; 
Hallt  Jadg& 

Action  b7  Louise  P.  Daytm  against  the 
city  of  Lincoln  to  recorw  damages  resulting 
from  the  change  of  grade  in  streets.  There 
iras  Judgment  tor  defendant,  and  plalntlfE 
brings  error.  Rert^ed. 

J.  R.  Webster,  for  plaintiff  In  error.  N.  C. 
Abbott,  City  Atty.,  (Abbott,  Selleck  A  Lane, 
of  counsel,)  for  defendant  In  error. 

myiNB,  G.  This  action  was  brought  by 
the  plaintiff  In  error  against  the  city  of  Lin- 
coln to  recover  damages  sustained  by  prop- 
er^ of  plaintiff  In  ^ror  by  reason  of  a 
change  of  grade  of  Ninth  and  6  streets. 
The  acUcm  was  brooght  In  the  connly  court, 
and  appealed  to  the  district  court,  where 
there  was  a  trial,  and  a  verdict  and  judgmrat 
in  favor  of  the  city.  The  defendant  an- 
swered, averring  that  the  court  had  no  Jur 
rtsdlctlon,  tar  the  reaB<Mi  that  the  law  re- 
quired all  claims  of  the  nature  of  plainticr's 
to  be  presented  to  the  city  council  for  al- 
lowance or  rejection,  and  that  the  only  rem- 
edy for  enroneouB  action  cm  the  part  of  the 
conndl  Is  by  appeal  to  the  district  court,  and 
not  by  original  action.  Tbls  question  was 
before  the  court  In  the  case  of  City  of  Lln- 
oola  T.  Grant,  66  N.  W.  995,  but  that  Judg- 
ment was  reversed  upon  other  grounds,  and 
the  gueetion  was  not  there  decided. 

The  plaintiff  in  oror  contends  that,  the 
lower  court  being  without  jurisdiction  to 
ti7  the  case,  this  court  Is  without  Jurisdiction 
to  review  It  upon  errw,  ai^d  there  must  be  a 
Judgment  of  dismissal  for  want  of  Jurisdic- 
tion. The  contention  thus  raised  calls  for  a 
construction  of  section  36  of  the  act  rrfating 
to  cities  of  the  first  class.  By  that  section 
It  is  provided  as  follows:  "All  claims  against 
the  dty  must  be  presented  In  writing  with  a 
full  account  of  the  Items,  verlfled  by  the 
oath  of  the  claimant  or  his  agent,  that  the 
same  is  correct,  reasonable,  and  just,  and  no 
claim  shall  be  audited  or  allowed  unless  pre- 
sented or  verlfled  as  provided  for  in  this  sec- 
tion, and  read  In  open  cotmcil.  The  vote  of 
each  councilman  upon  the  allowance  of  any 
claim  shall  be  entered  upon  the  minutes; 
provided,  that  no  <dalm  arising  either  on  con- 


tract or  tort  exceeding  the  sum  of  twenty- 
five  dollars  shall  be  allowed  untU  the  same 
shall  have  been  read  In  opoi  council  and  the 
name  of  the  claimant  and  the  amount  and 
the  nature  of  the  claim  published  once  In  a 
dally  newspaper  published  and  of  general 
circulation  in  said  city.  Not  more  than  five 
words  shall  be  nsed  In  stating  the  nature  of 
any  such  claim.  Any  taxpayer  In  such  dty 
or  the  claimant  may,  after  the  allowance  of 
any  claim  required  by  this  section  to  be  pub- 
lished, appeal  tb««from  to  the  district  court 
of  the  county  in  which  such  city  Is  situated 
by  giving  notice  of  such  appeal  to  the  dty 
clerk  -within  two  days  after  the  allowance  of 
the  same,  and  filing,  within  ten  days  after 
such  allowance,  a  bond  or  obligation  In  ttivor 
of  said  dty  with  the  clerk  thereof,  and  with 
good  and  suffident  sureties,  to  be  approved 
I  by  said  clerk,  conditioned  that  said  appellant 
I  shall  prosecute  said  appeal  to  effect  and 
I  without  any  unnecessary  delay,  and  p:iy  all 
costs  that  may  be  adjudged  against  said  ap- 
pellant; and  in  an  appeal  by  a  taxpayer,  in 
case  the  claimant  finally  recovers  Judgment 
for  as  much  or  a  greater  sum,  exduslve  of 
Interest,  as  allowed  by  the  council,  such  ap- 
pellant shall  pay  all  costs  made  by  sucb  ap- 
pellate proceedings;  and  In  an  appeal  by  a 
claimant,  tn  case  such  claimant  does  not  re- 
cover of  said  city  as  large  a  sum,  exclusive 
of  interest,  as  allowed  by  such  council,  said 
claimant  shall  pay  all  costs  made  by  said  ap- 
peoL  The  procedure  of  such  appeal  shall 
be  In  all  resi;>ect8  as  near  as  may  be  like  the 
procedure  on  appeal  from  the  county  board 
to  the  district  court  In  case  of  appeal  no 
warrant  shall  Issue  for  the  payment  of  any 
claim  until  said  appeal  Is  finally  determined. 
And  to  maintain  an  action  against  said  city 
for  any  unliquidated  claim  it  shall  be  neces- 
sary that  thp  party  file  In  the  ofiSce  of  the 
dty  clerk,  within  three  months  from  the 
time  such  right  of  action  accrued,  a  statement 
giving  full  name  and  the  time,  place,  nature, 
drcumstance,  and  cause  of  the  Injury  or 
damage  complained  of.  No  appeal  bond 
shall  be  required  of  the  dty  by  any  court  In 
any  case  of  appeal  by  said  dty."  This  sec- 
tion requkes.  In  the  first  place,  that  all 
"claims"  against  the  dty  must  be  presented 
In  writing  under  oath,  read  in  open  council, 
and  the  vote  upon  their  allowance  taken  and 
recorded,  and  that  dalms  In  excess  of  a  cer- 
tain amount  must  first  be  advertised  In  a 
dally  newspaper.  It  then  provides  for  an 
appeal  from  the  order  of  allowance  or  rejec- 
tion dther  by  the  claimant  or  by  a  taxpayer. 
After  the  provision  in  regard  to  appeals 
comes  the  provision  that  "to  maintain  an 
action  against  said  dty  for  any  unliquidated 
claim  it  shall  be  necessary  that  the  party  file 
in  the  office  of  the  dty  derk,  within  three 
months  from  the  time  such  right  of  action  ao> 
cmed,  a  statement  giving  full  name  and  the 
time,  place,  nature,  circumstance,  and  cause 
of  the  Injury  or  damage  complained  of." 
The  subject-matter  of  the  seetkm.  Its  arraDgs* 
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meikt,  and  Its  lausuase.  all  Indlctte  an  In- 
tention to  classify  demands  against  the  city 
bi  two  gnmps;  tlie  first  consisting  of  claims 
certain  In  amount,  or  of  such  a  nature  as  to 
be  capable  of  liquidation  wiOi  certainty. 
These  are  to  be  passed  upon,  in  the  first  in- 
stance, by  tbe  council,  and  the  claimant  or 
any  taxpayer,  if  dissatisfied  with  the  coun- 
cil's action,  may  appeal  to  the  district  court 
The  second  group  consists  of  such  demands 
«»  present  causes  of  action  for  unliquidated 
damages,  and  in  regard  to  such  demands  tbe 
law  does  not  provide  for  Judicial  action  upon 
them  by  the  council,  but  merely  requires, 
as  a  condition  precedent  to  bringing  on  ac- 
tion, that  ttie  city,  by  the  presentment  of  a 
statement,  shall  be  given  notice  within  a  rea- 
sonable time  after  the  cause  of  action  ac- 
crues; and  this,  undoubtedly,  for  the  purpose 
of  enabling  its  officials  to  investigate  the  facts 
before  the  evidence  becomes  dissipated.  'Vhe 
council  is,  by  reason  of  its  relations  to  the 
city  government,  peculiarly  unfitted  to  pass 
upon  claims  for  unliquidated  damages,  and 
It  was  not  the  iuwntion  of  the  legislature  to 
require  that  such  claims  should  be  first  sul>- 
mltted  to  its  judgment  Ttie  fact  that  the 
provision  relating  to  appeals  stands  between 
those  in  regard  to  liquidated  claims  and 
those  relating  to  unliquidated  demands  lends 
force  to  this  conclusion,  and,  if  a  doubt  re- 
mained, the  language  would,  we  think,  be 
CMicluBlve.  The  first  portion  of  the  section 
expressly  requires  the  council  to  act  upon 
the  claims  therein  referred  ta  Oliat  por- 
tion in  regard  to  unliquidated  claims  con- 
tains no  such  requirements,  but,  on  the  con- 
trary, expressly  states  that,  to  maintain  an 
action,  the  claimant  must  first  present  bis 
■tatemsit  Finally,  to  give  it  the  construc- 
tion contended  for  would  be  to  permit  this 
section,  in  an  act  not  relatli^  to  judicial  pro- 
cedure, to  fix  a  special  and  unreasonably 
short  period  of  Umltatioiu  to  a  certain  class 
of  actions,  when  the  defendant  happens  to 
be  a  city  of  the  first  class.  Whether  such  a 
mged&l  limitation  could  be  sustained  is  at 
least  doubtful.  No  valid  argument  can  be 
based  upon  the  decisions  relating  to  counties. 
The  statute  providing  for  claims  against 
counties  differs  from  tills.  In  tliat  It  contains 
■0  provision  whatever  in  r^ard  to  imllqid- 
dated  claims. 

Tbe  court  instructed  the  Jury,  among  other 
things,  as  foUows:  "(2)  The  burden  of  the 
proof  in  this  action  is  on  the  plaintiff  to  es- 
tablish, by  a  preponderanoe  of  the  evidence^ 
all  the  material  allegations  of  her  petition. 
These  material  allegations  are  as  follows: 
First  that  she  is  the  owner  of  lots  1  and  2, 
block  162,  of  the  city  of  Lincoln;  seccmd, 
that  in  the  year  1886  tbe  defendant  dty  had 
an  established  grade  for  Its  streets,  and  par- 
tlcnlarly  for  9tb  and  O  streets,  at  their  In- 
tersection; third,  that  th^eafter  plaintiff 
erected  dwelling  houses  and  other  improve- 
ments, permanent  in  their  nature,  oa  her 
said  lots,  constructing  her  improvements  In 


reference  to,  and  in  conformity  with  the  then 
established  grade  on  said  streets;  fourth, 
that  after  said  improvements  were  made. 
the  defendant  city  changed  the  grade  of  its 
said  streets,  9tta  and  G,  to  a  higher  grade  at 
this  IntCTsectlon,  by  flUlng  in  the  street  in  the 
front  of  the  plaintiff's  premises;  fifth,  that 
said  change  of  gnide  and  filling  in  said 
streets  by  defendant  damaged  the  property 
of  the  plaintiff;  sixth,  that  plaintiff  filed  her 
claim  for  damages  alleged  to  be  sustained 
therefrom  with  the  clerk  of  the  defendant 
dty,  duly  verified,  according  to  law,  whi(di 
defendant  neglected  and  refused  to  pay." 
In  at  least  two  respects  this  instruction  left 
to  the  determination  of  tbe  Jnry  questions 
which,  although  put  In  Issue  by  the  plead- 
ings, stand,  upon  the  evidence,  uncontrovert- 
ed.  One  of  these  questions  related  to  the 
ownership  of  the  premises  alleged  to  bare 
been  Injured.  Upon  this  point  the  d^endant. 
upon  tbe  trial,  waived  proof.  The  otha* 
was  upon  the  presenting  of  the  statement 
required  by  section  36,  above  referred  to. 
Proof  was  offered  of  the  presenting  of  such 
a  statement,  received  without  objection,  and 
no  evidence  was  offwed  to  contradict  It  Tbe 
submission  to  the  Jury  of  these  questions 
waa  emphasized  by  the  third  and  fourth 
Instructions  given  by  the  court,  of  whldi  we 
quote  the  third  alone.  The  fonrtli  was 
couched  In  similar  language.  Tlie  third  waa 
as  foUows:  "If  yon  find  trmm  the  evldaifx 
that  plaintiff  la  tbe  owner  of  the  premises 
described  in  the  petition;  and  If  you  find 
from  the  evidence  that  idalntiff  ovcted  on 
said  premises  dweUlsg  booses  and  otbcr 
improvements  of  a  permanent  nature;  and 
If  you  find  from  the  evidence  that  said  de- 
fendant city  had  an  eatabUahed  grade  for 
the  streets  abutting  said  premises  at  the  time 
said  improvements,  if  any,  were  constructed 
thereon;  and  if  yon  find  from  the  evld«M!e 
that  said  improvements,  if  any,  w«e  oecteA 
by  plaintiff  in  reference  to  and  conformity 
with  said  grade,  if  any,  established  on  said 
streets;  •  •  «  and  if  yon  find  ftom  the 
evidence  that  said  change  of  grade  and  fill, 
if  any  such  you  find,  damaged  the  said  prem- 
ises of  plaintiff,— 4f  you  find  she  owned  Ubem. 
then  you  are  instructed  that  plaintlfl  la  en- 
titled to  recover  at  your  bands  aa<di  a  mm 
as  wlU  Justly  compensate  her  for  the  dam- 
age, if.  any,  done  ttaa«to,  provided  yom 
further  find  that  plahitiff  presented  a  dalm 
for  compensation  thwefor,  and  filed  the 
same  at  the  office  of  the  derk  of  defendant 
city,  in  tbe  manner  required  by  law,  and 
that  defendant  neglects  and  refuses  to  pay 
the  same."  We  do  not  here  hold  that  It 
Is  revtfsible  error  In  every  case  to  so  frame 
Instructions  as  to  submit  to  the  Jury  an  Isaue 
raised  by  the  pleadings,  upon  whldi  proof 
has  been  offered  upon  one  side,  and  not 
upon  the  other.  But  while  owneesblp  of  tbe 
property  and  the  presenting  of  a  statement 
at  the  claim  were  both  pnt  In  Issue  by  tbe 
pleadings,  and  both  points  essential  to  a 
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reoorerj,  the  state  ef  fbe  erldence  tustalned 
only  one  finding  upon  these  points.  By  tbe 
second  instruction  ttaew  Issues  w«re  pre- 
sented to  tile  jmr  aa  qoeatifHw  open  for  Its 
determinatton  upon  tbe  erideooe.  By  tbe 
tUrd  and  fourth  tbe  condltiDnal  statements 
of  these  subjects  may  bare  led  the  Jury 
to  Infer  that,  as  a  matter  of  law,  these  Is- 
snes  remaioed  tak  the  case  as  disputed  ques- 
tions, npon  whlidi  they  were  at  liberty  to 
find  aa  they  satr  fit  The  Instructions  were 
In  this  respect  misleading,  and  must  hare 
tended  to  confuse  tbe  Jury,  and  withdraw 
thdr  attention  tnm  tbe  rral  issues  In  the 
case.  They  were  therefore  prejudicially  er- 
rcHwons.  Snmbler  t.  Dayi  12  Nab.  S06,  12 
N.  W.  10»;  Frederick  t.  Klnser,  17  Neb^ 
366,  22  N.  W.  TTOt 

Upon  tbe  questlia  of  tbe  measure  ot  dam- 
ages the  court  gare  tbe  following  Instruc- 
tion: "BotJi  plabLtlfC  and  defendant  have  In- 
troduced  tesUraony  as  to  the  yaltw  of  said 
premises  Immediately  befbre  and  Immediate' 
l7  after  the  alleged  change  of  grade  and  fill 
were  made  in  the  streets  fhmting  on  said 
premises.  from  the  eridence,  you  find 
tbat  plalBtllF  owned  eald  premises;  that  her 
Improrements,  If  any.  thereon  were  built 
npon  a  grade  estatdlshed  by  defoidant,  and 
vaed  on  said  sb-eets;  and  If  you  find  that  de- 
fendant changed  said  grade,  If  any,  and  filled 
■aid  streets  to  a  higher  ler^— then  yon  are 
Instructed  that  you  should  cODSider  the  evi- 
dence as  to  Table  of  said  premises  Imme- 
diately before  and  Immediately  after  said 
diai^  of  ffrade  and  fill.  If  any,  were  made. 
In  eonnecthm  with  all  other  testimony  of 
tbe  case,  and  fnnn  all  the  testimony  before 
you  determine  whether  or  not  the  iwem- 
Ises  described  In  the  petition  baye,  by  rea- 
son of  the  changed  grade  and  fllU  if  aoch 
yon  find,  been  In  fiict  decreased  In  their 
pecuntary  <v  market  ralne.  If*  from  aU  the 
eridence,  undo-  the  Instructions  of  the  court, 
you  find  tbat  said  premises  were  In  fact 
diminished  la  their  market  value,  and  dam- 
aged by  the  alleged  acts  of  defendant,  thm 
your  Tflrdlct  should  be  for  plalntlir.  It  fnun 
all  the  eridence,  under  the  Inatructions  of  tbe 
court,  you  find  tbat  said  premises  hare  not 
in  taot  suffwed  a  dimlnutlm  In  thehr  mar- 
ket ralu^  and  were  not  damaged  as  alleged, 
then  yon  Bhoidd  find  In  Aror  of  the  defend- 
ant." The  ^ect  of  this  Instruction  wss 
to  reqolre  tbe  Jury  to  find  for  tbe  defendant 
If.  after  the  grading  complained  of,  tbe  mar- 
ket value  of  the  premises  was  aa  motfh  as 
before^  Tbe  Inatmctlon  fiUled  to  state  to 
tbe  Jury  that  there  could  be  no  dednctkm 
trom  tbe  damages  aostalned  by  reason  <tf 
ftoMrai  braefits  to  the  property.  Tbe  plain- 
tiff requested  Instruotlons  upon  thhi  point, 
which  were  refused.  It  la  now  tbe  settled 
law  of  this  state  that,  In 'tbe  case  of  damages 
to  abutting  pnq>wty*  special  braeflts  mi^  be 
aet  off,  while  general  ben^ta  may  not 
Wagner  v.  Oago  Oa,  3  Neb.  237;  Schaller 
▼.  Omaha,  23  Neb.  326.  88  N.  W.  688.  Tbe 


Jury  baring  been  confined  by  tbe  Instruction 
to  a  consideration  of  tbe  general  question 
as  to  whether  the  premises  had  suffered  a 
diminution  In  their  martet  value,  it  was 
in  effect  told  to  oouHlder  all  benefits,  and  the 
Instruction  was  therefore  erroneoua  Re- 
versed and  remanded.  Tbe  other  commlft' 
sloners  concur. 


GARSTBNS  r.  McDONAU). 
(Supreme  Court  of  Nebraska.  Jan.  16,  1894.) 

BkmOB  or  COHTBAOT— WhBN  AOIIOX  AcCBUES— 
E^TI>BNCB  OF  COHTRAOT— IHBTBDOnONS— HaRH- 

Lssa  Erkok. 

L  Defendant  contracted  to  sdl  and  dellrer 
to  plaiatiff,  in  a  reasonable  time,  a  guantltr  of 
com,  ¥50  of  the  purchase  price  beioe  paid  at 
tbe  time  by  tbe  check  of  the  purcoaser.  A 
memorandum  of  the  trausaction  between  the 
parties,  stating  the  Dumber  of  bushels  and  price 
per  bustiel,  was  made  by  plaintiff  at  the  time 
on  the  face  of  tbe  check,  In  the  presence  of  the 
defendant.  In  an  action  against  the  seller  for 
a  breach  of  the  contract.  It  was  hdd  that  the 
dieck  was  convetent  eridence. 

2.  A  mere  declaration  by  a  party  to  a 
oontract,  before  performance  is  due,  that  he 
does  not  intend  to  comply  with  the  terms  of  liis 
agreement,  will  not  constitute  a  breach,  so  as 
to  authorize  the  other  party  to  maintain  an  ac- 
tion for  damages  before  the  time  fixed  for  per- 
formance has  elapsed. 

3.  The  giring  of  an  erroneons  Instruction, 
where  it  does  not  hare  the  tendency  to  confuse 
and  mislead  the  jury,  is  not  sufficient  cause  for 
rerersine  the  Judgment 

4.  Where  a  jury  has  been  fully  Instructed 
on  a  given  point.  It  is  wholly  nanecessarr  to 
give  another  instruction  covering  the  subjet^ 
and  to  do  so  may  be  sufficient  cause  for  re* 
vereal;  but  it  will  not  have  that  effect  where  It 
is  clear  that  the  Jury  were  not  tb«eby  misled. 

(SyllabDS  by  the  Court) 

Error  to  district  court,  Pierce  county; 
Powers,  Judge. 

Action  for  breach  of  contract  by  W.  Q. 
McDonald  against  Hartwlg  Carstens.  There 
was  Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

J.  B.  Smith,  for  plaintiff  in  ttror.  Douglas 
Cooes,  for  defendant  In  error, 

NOBTAL,  a  J.  This  actkm  was  brought 
in .  the  court  below  by  17.  Q.  McDonald 
against  Hartwlg  Carstens  to  recover  dam- 
ages for  an  allied  breach  of  an  aeoatoir 
contract  for  the  sale  of  com.  There  was  a 
vo^t  and  Judgment  In  plaintiff's  favor  tor 
96.25,  and  defendant  prosecutes  errw  to  this 
court 

Defendant  in  errw  la  In  the  stock  business 
In  Pierce  oounl7»  And  plaintiff  in  error  is  en- 
gaged In  farming  In  said  county.  Tbe  proof 
shows  that  on  the  7tb  d^  of  Novembec, 
1890,  McDonald  went  to  Carstens'  farm  for 
the  purpose  of  buying  tbe  Intter's  crop  of 
com,  and,  aft^  some  negotiations  between 
tbe  parties  v^a  the  subject,  Carstens  finally 
agreed  to  sell,  and  deliver  In  a  reasonaUe 
time,  a  quantity  of  com,  at  tbe  agreed  price 
of  85  cents  per  busheL  Fifty  dollars  of  tbe  • 
purchase  price  was  paid  at  the  time  by  Mo- 
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Donald  glTlDg  hli  check  on  the  bank  for  tbat 
eum,  and  tlie  parcbaser  agreed  to  pay  the 
balance  apon  the  delivery  of  the  cotd.  One 
hnndred  and  forty  bush^  and  a  half  of 
corn,  and  no  more,  were  deUrered  npon  the 
contract  early  In  December,  1890.  Garstena 
informed  defendant  he  would  deliver  enough 
more  to  make  600  bushels,  to  which  Mc- 
Donald replied  that  he  would  not  receive  the 
same  unless  he  would  deliver  1,000  bushels. 
The  dispute  on  the  trial  was  as  to  the  quan- 
tity of  com  sold.  Plaintiff  below  claims  that 
he  purchased  1,000  bushels,  while  Garstens 
insists  that  no  definite  number  of  bushels 
was  mentioned  at  the  time  the  contract  was 
made,  but  that  the  agreement  covered  mere- 
ly his  yellow  corn,— that  which  had  been 
gathered  and  piled  on  the  ground,  as  well  as 
the  portion  then  in  the  field  ungathered. 
The  total  amount  of  the  yellow  cchu  was 
afterwards  ascertained  to  be  about  600  bush- 
els. 

The  first  assignment  in  the  petition  In  er- 
ror la  based  upon  the  admission  in  evidence 
of  the  check  above  mentioned,  of  which  the 
following  is  a  copy:  "Fierce,  Neb.  Nov.  7, 
188a  No.   .  The  Farmers'  &  Mer- 
chants' State  Bank  pay  to  Hart  wig  Car- 
stena,  or  order,  $50,  (fifty  dollars.)  35  c.  pa* 
bushel  for  1,000  bus.  com.  W.  G.  McDon- 
ald." The  ground  of  objection  to  the  intro- 
duction of  the  Instrument,  as  stated  In  the 
record,  is  "that  it  Is  admitted  by  the  defend- 
ant, Mr.  Corstens,  that  he  received  the  $50 
as  part  payment,  and  tbat  Is  all  this  check 
can  be  used  for."  Had  this  check  been  of- 
fered for  the  purpose  of  proving  payment, 
the  error  In  the  Introduction  thereof,  If  any, 
would  have  been  without  prejudice,  since  the 
payment  of  the  ¥50  Is  admitted  by  the  de- 
fendant's answer;  but  the  writing  was  not 
put  in  evidence  for  such  purpose,  but  to  cor- 
roborate the  testimony  of  the  plaintiff  below 
as  to  the  quantity  of  com  purchased.  It 
will  be  noticed  tbat  on  the  face  of  the  check 
appear  the  words:  "35  c.  per  bushel  for 
1,000  bus.  com."  They  were  made  by  the 
drawer  of  the  check.  True,  there  is  a 
dispute  In  the  testimony  as  to  the  precise 
time  they  were  written,  but  according  to  the 
testimony  of  the  plaintiff  In  error,  which  Is 
not  contradicted  by  any  other  witness,  they 
were,  at  least,  on  the  instrament  when  plain- 
tiff received  the  money  thereon  from  the 
bank,  and  he  knew  they  were  there  at  that 
time.  According  to  the  testimony  of  de- 
fendant In  error,  they  were  written  by  him- 
self In  the  presence  of  Mr.  Garstens  at  the 
time  the  contract  was  entered  Into,  and  prior 
to  the  delivery  of  the  check,  as  a  memoran- 
dum of  the  agreement.  We  think  It  compe- 
tent evidence  of  the  tranaactlon  u  against 
plaintiff  In  error. 

Another  ground  urged  for  a  reversal  Is  that 
tlie  verdict  is  not  sustained  by  sufficient  evi- 
dence. There  Is  a  sharp  conflict  In  the  tes- 
timony relating  to  the  number  of  bushels  of 
rorn  sold.   As  to  the  other  matter  there  te 


little  dispute.  We  do  not  think  the  weight 
of  evidence  is  so  clear  and  decided  against 
the  contention  of  the  plaintiff  below  am  to 
call  for  a  reversal  of  the  judgment  It  the 
agreement  was  that  Garstens  should  ddlvw 
1.000  bushels  of  com.-- as  there  Is  timndanl 
evidence  In  the  record  to  show,  and  which 
the  jury  found  to  be  true,— then  the  contract 
was  broken  by  plaintiff  in  error.  The  court 
charged  the  jury,  in  the  sevrath  paragraph 
of  the  Instructions  glvrai  on  Its  own  motion, 
that  a  "breach  of  a  contract  occurs  when 
one  of  the  parties  to  It  refuses  and  declines 
to  carry  out  its  terms,  and  the  other  pBitf 
to  such  contract  may  then  treat  It  as  broken; 
and  In  this  case,  if  the  defendant,  after  mak- 
ing the  contract,  and  before  the  time  of  fur- 
nishing all  of  the  com  expired,  refused  to  de- 
liver more,  or  placed  himself  In  a  condition 
that  he  could  not  perform  the  contract,  the 
plaintiff  was  then  justified  In  treating  the 
contract  as  broken  by  the  defendant,  and 
proceeding  to  enforce  a  recovery  of  its 
breach."  As  a  legal  proposition,  the  foreg<K 
lug  Is  inaccurate.  A  mere  declaratl(ni  by  ■ 
party  to  a  contract  that  he  does  not  Intend 
to  carry  out  the  terms  thereof  befwe  per> 
formance  Is  due  will  not  constitute  a  breach, 
so  as  to  authorize  the  other  to  at  once  main- 
tain an  action,  for  the  party,  at  any  time  be- 
fore the  i>erlod  flixed  for  performance,  has 
the  right  to  recant,  and  comply  with  his 
agreement;  but,  if  he  fails  to  withdraw  his 
declaration  before  the  time  comes  for  pw- 
formance.  It  will  excuse  the  default  of  the 
other  party.  Daniels  v.  Newton,  114  Mass. 
530.  Plaintiff  in  error  could  not  have  been 
prejudiced  by  the  giving  of  the  instmctfon 
complained  of,  inasmuch  as  the  suit  was  not 
instituted  until  after  the  time  tor  perform- 
ance had  elapsed,  and  there  Is  no  claim  tbat 
plaintiff  in  error  ever  offered  to  comply  with 
the  agreement  set  up  in  the  petition.  On  the 
contrary,  the  defendant  below,  both  tn  his 
answer  and  In  his  evidence,  denies  the  mak- 
ing of  said  contract,  and  he  contested  the 
cause  In  the  court  below,  through  the  entire 
trial,  upon  that  theory.  The  jury,  therefore, 
could  not  have  been  misled  iff  the  charge. 
The  giving  of  an  erroneous  Instruction,  when 
it  does  not  have  the  tendency  to  confime  and 
mislead  the  jury.  Is  not  sufficient  reason  for 
vacating  the  judgment  and  granting  a  new 
trlaL 

Exception  !■  taken  to  Instmctlon  No.  10^ 
which  reads  as  follows:  "If  find  for  the 
plaintiff,  you  will  then  determine  the  danuge 
he  has  sustained,  which  will  be  the  differ- 
ence between  the  agreed  price  of  com  and 
its  maricet  price  at  the  time  it  shoold  have 
been  delivered,  under  the  contract  for  ttke 
number  of  bushels  offered,  viz.  000,  and  ren- 
der your  verdict  accordingly."  The  objec- 
tion urged  against  the  instruction  is  that,  as 
the  substance  of  It  bad  already  been  given  in 
the  fifth  paragraph  of  the  charge,  undue 
prominence  was  thereby  called  to  the  sub- 
ject  It  is  useless  to  give  an  hutruution 
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where  the  mlMtance  ot  It  bas  <moe 
siren,  and  to  do  w>  may  be  niOlclent  ground 
tor  rerenal;  bnt  it  -will  not  bare  that  effect 
when  it  appeara  ttiat  the  Jmy  were  not 
tha«b7  misled  «r  conftned.  Seeteode  t.  Fe- 
dawa,  30  Neb.  424,  46  N.  W.  60a  In  tba 
caae  at  bar,  plaintiff  In  error  baa  no  just 
eanse  to  complain  of  the  amount  of  dam- 
ages. In  no  Tlew  of  the  testimony  would 
the  Jury  hare  been  warranted  In  returning 
a  verdict  for  the  plaintiff  below  lor  a  smaller 
stun. 

The  defendant  requested  the  ooort  to 
duuge  the  Jory  not  to  take  into  oonaldera- 
tkm  the  memorandum  on  the  check,  which 
reQuest  was  refused.  What  bas  been  said 
br  OS  on  the  introdvctlon  of  the  chet^  dis- 
poees  of  the  request  to  chaise.  There  la  no 
rereralble  eirw  In  the  record,  and  the  Jadg> 
Bent  Is  affirmed.  The  otbw  Judges  omour. 


NBW  ENGLAND  LOAN  &  TRUST  00.  t. 

KENNEALLT  et  al. 
(Sniwane  Ooort  of  Nebraska.  Jan.  18^  18^) 

MOBTOAOS  — FORBCLOBUBB  —  PeMOKAL  JUDeilSMT 

—Who  Estitlbd  to  Insobanos. 

1.  The  general  rule  la  that  a  fire  lii!)urance 
pMcy  Is  a  personal  coBtract  with  the  party  in- 
eared,  and  does  not  run  with  the  land,  or  pass 
to  the  purchaser  by  a  sale  of  the  property  in- 
sored,  and  any  assignment  of  the  policy,  to  be 
valid  and  operative,  must  be  with  the  knowl- 
edge and  consent  of  the  insurer,  especially 
whwe  the  ifoiitj,  by  its  terms,  requires  the  a» 
signment.  If  any,  to  be  assented  to  Iqr  tba  oom- 
pany. 

2.  O.,  by  purchase  of  property  from  K., 
who,  prior  to  the  sale  to  O.,  bad  mortgaged  the 
property  to  N.,  and  bad  obtained  insurance  on 
die  property  in  Ids  own  name,— the  policy  of  in- 
surance having  a  clause  attauied,  by  which  the 
loes.  If  any,  was  made  payable  to  N„  the  mort- 
gagee, there  being  no  as^nment  of  the  policy 
to  Q.,— does  not  acquire  any  right,  in  the  event 
of  the  destruction  of  the  buildings  on  said 
property  by  fire  after  the  sale  to  him,  to  set  off 
«r  Gounteraaim  the  amount  of  said  policy,  or 
■By  part  thereof,  against  the  amonnt  of  the 
mortgage,  in  a  suit  by  N.  to  foreclose  the  same, 
because  of  the  neglect  of  N.  to  perform  any  of 
die  conditions  of  the  mortgage  clause,  and  In 
which  action  a  deficiency  judgmmt  is  asked 
axainst  O.  as  a  part  of  the  relief  prayed  for; 
C*.  having,  in  the  sale  of  the  prop^ty  to  him, 
sssnmed  and  agreed  to  pay  the  mortgage  to  N. 

S.  Where  a  party  purdiaser  of  property 


bnya  the  property  subject  to  a  certain  mortgage 
•f  $1^900,  and  the  Interest  thereon,  which  he 
assumes  and  agrees  to  pay,  he  does  not  be- 
come personally  liable  for  the  payment  of  a 
■econd  mortgage  on  the  premises,  which  is  not 
■bown  by  the  pleadings  or  eridence  to  be  any 

Srt  of  the  6rst  mortgage,  or  any  part  of  the 
terest  thereon. 
(Syllabus  by  the  Court) 
Appeal  from  district  court,  Lancaster  coun- 
ty; Field,  Judge. 

Action  by  the  New  England  Loan  &  Trust 
Company  against  James  KenneaUy  and  oth- 
ers to  foreclose  two  mortgages.  There  was 
decree  for  plaintiff;  and  defendants  appeaL 
Affirmed. 

Wooley  &  Glbscm,  for  appdlants.  BaHiet 
St  Points,  for  appdlee. 


HARRISON,  J.  The  New  Eni^nd  Loan 
dt  ^bust  Oompsny  oommenced  an  actlmi  In 
tbe  district  court  of  Tancastfr  county  to 
foreclose  two  mwtgages,— one  In  tbe  sum  of 

$lfiOO,  and  one  In  the  sum  of  $  r-exe- 

Guted  and  ddlversd  to  It  Decembsr  26^  1887, 
b!f  James  Ecnneally  and  Eliia  Kameany,and 
oorwlng  the  following  property,  situated  In 
the  county  of  Lancaator  and  state  of  Nebras- 
ka, to  wit:  "Ijot  twelve  (12)  taji  block  Hts,  (S,) 
Pleasant  HUI  subdlvlalon  of  lots  tbree^  (3.) 
four,  (4J  flTc^  ^)  and  six  (8)  of  the  north- 
east quarter  of  section  tUrty-slx,  (SO,)  town- 
ship ten  (1(9  north,  of  range  six  (d)  east  of 
tbe  sixth  pHndpal  meridian,  with  aU  tbe  ap- 
purtomnces  thneto  bdonging.**  The  petl- 
tlon  contained  the  usual  allegations  of  a  peti- 
tion In  sndi  actions,  and  also  a  eapT  ot  the 
conditions  of  the  mortgages,  one  of  which 
I^'orided  that  tbe  Kenneallys  should  keep  tbe 
buildings  on  said  premises  Insured  in  some 
reqransitds  and  approved  company  or  com- 
panies, tot  the  benefit  of  tbe  mmitgagee.  In  a 
sum  not  less  than  f2,0(X},  and  deliTer  the 
poUdea  and  renewal  receipts  to  the  mort- 
gagee. The  petition  also  contained  the  fol- 
lowing allegatbm:  rChat  BeuJamln  A.  Gib- 
son and  Prands  N.  Olbson  each  agreed  and 
aasnmed  to  pay  tUs  plaintiff  the  said  mort- 
gages made  and  executed  by  James  Ken- 
neaUy and  wife  to  this  plaintiff,  and  that 
said  agreement  was  part  of  tbe  purchase 
price  of  said  land  from  KenneaUy  to  Gibson, 
and  fkom  Glbstm  to  Gibson."  Tbwe  was  a 
deed  executed,  as  appears  from  the  evidence, 
from  the  Keoneall^  to  Benjamin  A.  Gib- 
son, and  one  from  Benjamin  A.  Gibson  to 
Francis  N.  Gibson,  In  each  of  vrtO^  there 
was  a  clause  whereby  the  grantee  assumed 
and  agreed  to  pay  the  |1,200  mortgage,  and 
tbe  intwest  IbwemL  Tbe  prayer  of  the  petl- 
tlon  was  for  foredosnre  of  the  mortgages, 
and  deficiency  Judgmoit  against jthe  Koi- 
nesllys  snd  the  Gibsons.  Tbe  Kenneallys 
did  not  appear,  made  no  detmao,  snd  were 
defaulted.  Tho  Gibsons  filed  seiiarsto  an- 
swoni  bnt  as  tbe  d^enses  were  tbe  uaae, 
and  the  pleadings.  In  subotance,  vwy  Mmilar, 
they  may  be  con8ida*ed  togedier,  and  one 
statemoit  here  of  the  Issues  raised  wlU  suf- 
flce.  These  answers,  after  admitting  the  ex- 
ecution and  delirery  of  the  notes  and  man. 
gages,  and  the  purchase  of  the  property  from 
Oie  Kenneallys,  sU^ed  Otat  such  pordiase  was 
made  January  1(^  1888.  The  deed  to  Benja- 
min A.  Gibson  Is  of  6atB  January  26,  1888. 
This  deed.  It  Is  shown  by  the  testlnumy, 
should  bars  been  made  to  both  the  GHbsona, 
defendants  bweln,  snd  was  by  mlatake  nude 
to  Benjamin  A.  Gibeon  alone.  The  deed 
from  Benjamin  A.  Gibson  to  Frauds  N.  GHb* 
son  Is  of  date  June  ,18,  1888.  Tbe  answers 
further  alleged  that  on  the  10th  day  of  Janu- 
ary, 1888,  In  pursuance  ot  tbe  corenants  in 
the  mortgage  omtalned.  Insurance  pidlcy  No. 
978  was  lurocured  by  James  KenneaUy  to  be 
issued  to  him  by  tbe  Insurance  Oompany  of 
North  America,  Insuring  the  buildings  on 
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said  premiseB  against  loss  or  damage  by  fire 
In  the  sum  of  $2,000.  That  the  anm  proven 
to  be  due  on  aaid  policy  In  case  of  loss  or 
damage  by  fire  was,  by  the  terms  of  the 
mcMTtgage  clause  attached  to  said  policy, 
made  payable  to  the  plaltltiff,  the  New  Eng- 
land Loan  &  Trust  Company,  mortgaged  or 
beneficiary,  or  Its  assigns,  subject  to  the  fol- 
lowing stipulations,  to  wit:  "It  Is  agreed 
that  this  Insurance,  as  to  the  Interests  of  the 
mortgagee  or  beneficiary  or  Its  assigns,  only, 
shall  not  be  InTalldatad  by  any  act  or  n^- 
lect  of  the  mortgagor  or  owner  of  the  prep- 
ay Insured,  nor  by  the  occupancy  of  the 
premises  for  purposes  more  hazardons  than 
are  permitted  by  the  terms  of  this  policy,  nor 
by  any  change  In  title  or  possesslOD,  wheth- 
er by  legal  process,  Tohmtary  transftf,  or 
conveyance  of  the  premises:  provided,  the 
mortgagee  or  beneficiary  shall  notll^  this 
company  of  any  change  of  ownership  or  In- 
crease of  hasard  which  shall  come  to  the 
knowledge  of  such  mortgagee  or  b«ieflclary, 
and  shall  have  permission  for  such  change  of 
ownership  or  locrease  of  hazard  duly  indors- 
ed on  the  p<^cy."  There  Is  a  further  aver- 
ment that  the  policy  was  Immediately  for- 
warded by  Kenneally  to  the  plaintiff,  and  by 
plaintiff  kept  and  retained;  that  defendants 
were  not  permitted  to  see  and  examine  it, 
and  were  Ignorant  of  Its  condltionB  until 
March,  1880.  It  Is  further  alleged  In  the  an- 
BW^  that  the  buildings  on.  said  premises, 
covered  by  the  policy,  were  on  the  14th  day 
of  December,  1888,  entirely  destroyed  by  fire, 
and  that  due  prooia  of  loss  w^  mada  The 
answers  further  alleged  that  the  plaintiff 
was  notified  Immediately  of  the  transf^  and 
oonveyance  of  the  property  by  the  Kenneal- 
lys  to  the  GibscHis,  and  that  plaintiff  willful- 
ly, negligently,  and  carelessly  omitted  and  re- 
fused to  give  notice  to  the  Insurance  Com- 
pany of  North  America  of  such  transfer,  by 
reason  of  which  ne^igeace  and  failure  on  the 
part  of  plaintiff  to  so  notify  the  inatuaoce 
company  the  said  company  refuses  to  pay 
the  amount  of  the  loss-  under  the  policy  to 
the  damage  of  defuidants  in  the  sum  of  $2,- 
000.  Defendants  pray  for  a  finding  in  their 
favor  In  the  sum  of  $2,000,  for  a  cancella- 
tloa  of  the  notes  and  mortgages,  and  a  Judg- 
nrait  against  plaintiff  for  the  balance,  If  any, 
of  the  ¥2,000,  after  deducting  therefrom  the 
amount  of  the  notes  and  mortgages.  The 
plaintiff  filed  replies  to  the  answers,  which 
were  in  efl^t  general  denials. 

A  trial  of  the  Issues  was  bad  February  26, 
1892,  la  the  lower  court,  and  findings  made 
by  the  court  that  there  was  due  on  the  first 
mortgage  the  sum  of  $1,680.85;  that  the  de- 
fendants Benjamin  A.  CHbson'  and  Francis  N. 
Oibson  had  assnmed  .a&d  agreed  to  pay  the 
same;  and  that  there  was  due  the  plaintiff 
upon  said  note  and  mortgage  from  the  de- 
fendants, James  and  Eliza  Kenneally  and 
Benjamin  A.  and  Francis  N.  Qlbson,  the  sum 
of  91,580.85.  There  was  a  ftirther  finding 
that  there  was  doe  plaintiff  from  James  and 


BUsa  Kameally,  «i  the  note  secured  by  tke 
second  mortgage  the  sum  of  1174.58.  There 
was  also  a  finding  against  the  answo*  and 
oountttrdaim  of  Frauds  N.  Oibson,  and  that 
he  was  not  mtitled  to  the  relief  prayed  tor 
In  said  answer.  Thwe  was  a  decree  of  fore- 
closure  for  said  simia,  and  Interest  at  7  per 
centom  per  annum  from  date  of  decree;  the 
date  of  the  decree  b^ng  June  17,  ISSG. 

The  evidence  shows:  The  execution  and 
delivery  of  the  notes  and  mortgagee  by 
James  and  Eliza  Kenneally  to  plaintiff.  The 
issuance  of  the  pc^cy  of  insurance  to  Janes 
Kenneally,  with  mortgage  dause  attached, 
as  set  forth  in  the  answers,  and  that  the 
same  was  sent  to  plaintiff,  and  retained  trr 
It  until  sent  to  defmdants  Benjamin  A.  and 
Francis  N.  Gibson,  at  thdr  request,  dmlng 
F^mary  or  March,  1889.  That  plaintiff 
was  notified  or  informed  of  the  transfer  ei 
conveyance  of  the  property  to  the  Gibsons 
on  or  about  July  31,  188a  That  plaUitiff  did 
not  notify  the  Insurance  company  of  the 
transfer  of  the  property  to  the  Glbsona. 
That  on  December  14,  1888,  the  buildings  on 
the  premises,  and  covered  by  the  policy  of 
insurance,  were  totally  destroyed  by  fire. 
That  the  policy  of  Insurance  was  never  as- 
signed to  the  Gibsons,  or  dther  of  them. 
That  the  Insurance  had  been  obtained  on.  the 
buildings  1^  James  Kenneally  prior  to  the 
sale  of  the  premises  to  Benjamin  A.  Glbaon, 
but  he  had  not  paid  the  premium,  and  same 
was  paid  by  the  Gibsons.  But  the  evidence 
does  not  show  to  whom  they  paid  it,  or 
whether  they  paid  It  for  Kmneally  as  his 
Indebtedness  to  the  company  or  its  agent,  or 
on  their  own  account  That  the  policy  con- 
tained the  following  condition  as  to  change 
of  ownership  of  the  property  Insured,  and 
assignmrat  of  the  pcAlcy:  "If  the  assured 
shall,  by  voluntary  transfer  or  conveyance, 
dispose  of  the  property  covered  by  this  iwl- 
Icy,  or  of  an  tmdlvlded  Interest  thear^,  or 
a  change  shall  take  place  In  the  membership 
of  the  firm  or  copartnership  fbr  whose  bene- 
fit the  Insurance  hereunder  was  effected,  this 
policy  may  be  assigned  to  the  party  or  par- 
ties succeeding  to  the  ownership  of  the  prop- 
erty: provided,  the  company  shall  first  con- 
sent thereto  by  Indorsement  h^eon;  others 
wise,  this  insurance  shall  cease  from  the 
date  of  such  change  in  ownnshlp." 

The  controlling  t&ct  In  this  case,  as  to  ths 
rights  of  the  d^endanta  Gibson  in  the  pn^ 
ceeds  of  the  policy  of  Insurance,  or  Its  proper 
enforcement,  or  Its  being  kept  alive  and  In 
force  by  the  plaintiff.  If  any  such  ri^ts 
could  in  any  event  be  or  accrue  to  Kenneally. 
or  to  defendants  as  assignees  of  Kenneally, 
must,  clearly,  it  seems  to  me,  depend  upon 
whether  or  not  the  policy  was  ever  assigned 
to  the  Gibsons,  and  It  Is  unqaestionaUy 
shown  by  the  evidence  that  it  never  was. 
In  this  case  the  question  is  not  left  an  open 
one,  but,  by  a  condition  of  the  p(riiGy,  It  Is 
made  obllgatwy  upon  the  party  or  parties 
receiving  a  conv^ance  or  transfer  ot  tfa* 


Digitized  by 


X«li.) 


T7DALL  «.  OWEN. 


761 


fropert7  to  hare  tlw  poUcy  assigned,  aad 
consent  of  the  company  to  such  nfslgnmeiit 
taidwnd  on  the  po^^^;  if  not,  the  bisurftnce 
to  eeasew  The  ceneral  rule  at  law  la  that 
a  potaey  at  fire  Insaranoe  Is  a  personal  con- 
tract iriOx  the  partj  Insured,  and  does  not 
nm  Witt  the  land,  or  pass  to  the  purchaseea 
h7  a  Mte  of  the  prcmloes  or  iw^rtr  In- 
sored,  and  any  aastgnmest  of  the  policy  must 
be  with  the  knowledge  and  consent  of  the 
iDsnrer.  Ayree  t.  Insnrance  Oo.,  17  Iowa, 
IfiB,  and  cases  dted;  Simeral  t.  Insoraace 
Ool,  18  Iowa,  319;  Insarmee  Oo.  v.  Trier,  SO 
Amer.  Dee.  M;  May,  Xni.  |  6.  Tbe  d^end- 
aatsh  not  haTinv  reoetTCd  any  aasignment 
of  the  policy,  aoonlred  no  rights  to  the 
proceeds  thereof,  and  dearly  were  in  no  posi- 
tion to  nquire  an  enforcemeat  of  the  poilcy 
at  the  hands  of  the  mortgagee,  and  were 
not  dama^  hy  bis  tailue  to  giro  notice 
of  the  transfer  to  the  Insurance  company, 
and  had  no  rl^t  to  the  relief  jaayed  tat  la 
their  answers.  It  may  be  claimed  that,  as 
th^  paid  the  i^eralums,  ther  thweby  ac> 
Qolred  a  right  to  the  iHroceeds  of  the  pokier 
and  to  Its  mfmement  by  tiw  mortgagee; 
but  on  this  point,  if  it  would  avail  them  any* 
thing,  the  eridenoe  does  not  go  far  enough  to 
show  that  the  tnsonutce  company  knew  that 
the  in<«nliun  was  paid  them.  The  ert 
deoce  is  condoslTe  fliat  th^  paid  the  ^e* 
minm;  bat  the  nearest  we  can  come  to  any 
knowledge  of  how  It  was  paid,  or  to  whom. 
Is  In  the  evidttce  of  one  Bppenwn,  who  was 
a.  <d«k  In  the  real-estate  ofiloe  whwe  the 
sale  tnm  the  Komeallys  to  the  Gibsons  was 
effected  end  closed,  and  who  was  the  acttre 
party  In  said  office,  in  dosing  the  sale  and 
making  the  transffer.  Said  Epperson  states 
on  page  46  la  answ«  to  ouestlon  No.  170, 
"Who  paid  -the  praoinm  on  the  policy?" 
"Ur.  Oibscm.  His  money  paid  it  He  sent 
the  mon^  by  mall."  The  letter.  If  any.  Is 
not  introdnced,  and  there  Is  no  erldence  as 
to  whether  the  company  was  informed  that 
GttMon  paid  it,  or,  if  be  did.  whetlia!-  he 
paid  It  tvr  KoineaUy  ot  not,  and  whethtf  it 
was  paid  as  a  part  of  the  purchase  price  or 
not  As  to  these  matters,  we  are  left  en- 
tirely in  the  daifc,  and  to  conjecture,  while, 
oo  the  other  hand,  it  Is  conceded  that  prior 
to  this  time  the  insurance  was  ordered  by 
Kmneally;  and  the  policy  Issaed  to  him.  the 
mcfftgage  deuse  attadied,  and  the  p(dlcy 
forwarded  to  the  plaintiff;  and  it  is  not 
shown  that  the  defendants  the  Qlbsons  ever 
made  any  effort,  In  any  manner,  to  obtain 
pooseaslon  of  it  or  have  it  assigned,  nntn 
after  the  propmy  was  destroyed  by  fire. 
There  is  nothing  in  the  mere  furnishing  of 
ibe  money  to  pay  the  premium  upon  which 
to  found  a  claim  to  the  proceeds,  or  the 
«if(wo«nent  of  the  policy,  or  to  obviate  tlie 
necessity  of  an  aasignment  of  the  policy. 

The  appellee  has  adced.  in  his  petition  In 
ttie  lower  court,  tliat  the  defldeocy  Judgment 
be  aco(vded  him  against  the  defendants  Gib- 
mm  as  to  both  mortgages,  and  In  bis  brief 


In  this  court  be  asks  that  Hm  teree  of  the 

lower  court  be  so  modified  as  to  glTt  Um 
such  rell^;  the  lower  court  not  having  al- 
lowed him,  as  against  the  defendants  Gib- 
son, any  Judgment  as  to  the  second  mort- 
gage. The  agreement  of  the  Gibsons  was 
that  they  assumed  and  agreed  to  pay  the 
mortgage  of  $1,200,  and  the  Interest  tliere- 
on.  In  tlu  absmoe  nt  any  testimony  that 
taw  amomit  of  the  second  mortgage  waa  tp 
cover  any  part  of  the  $1,200  note  and  mor: 
gage,  or  any  Interest  thmm,  the  finding  and 
decree  of  the  lower  oonrt  was  right,  and  wUl 
not  be  modified  or  changed. 

As  the  conchislon  which  we  have  reached 
as  to  the  rights  ot  the  appdlanta  foUy  <U» 
poses  of  them,  the  dedalon  of  the  questtons 
at  what  would  have  been  their  rl^ta,  under 
the  policy,  bad  they  acquired  any  by  propM- 
asdgnment  tiiereof,  to  have  the  notice  ot 
the  transfer  glvoi  hy  the  nM)rtgagee,  and  to 
recover  damages  if  sodi  nottee  was  not  ^ven. 
is  not  necessary  to  a  determlnatttm  of  the 
case  as  to  them,  and  will  not  be  dlseuased 
or  decided.  After  thorough  Investigation 
of  the  record  In  the  cas^  we  are  folly  satis- 
fled  that  the  decree  of  the  lower  court  was 
rl^t  and  it  Is  affirmed.  The  otter  Jndges 
ooncur. 


DDAL.L  et  al.  v.  OWEN. 
(Supreme  Ooart  of  Nebraska.  Jan.  16,  1S&4.> 
Rbleasb  or  SUBBTT  —  Pailcbb  or  Cosurktt  to 

BlOX— LlABILITT  or  FiBU  AB  SultiTT  — RbB  JU- 
DICATA. 

1.  Where  a  surety  dgns  an  obHgatton  aixm 
the  condition  titat  another  person  named  shall 
also  siga  aaid  obligation  as  surety  before  the 
first  of  BQch  signers  shall  be  held  liable  thereon, 
the  condition  named  must  be  known  to  the  ob- 
ligee, to  render  It  efiCectlTe  as  against  tiim. 

2.  A  partnership  firm  is  not  liable  as  a 
mere  snrety  upon  contracts  foreign  to  the  pur- 
poses for  wnicn  thepartnership  was  entered  Into 
by  the  partners.  ThiB  rule,  however,  does  not 
necessarily  relicTe  from  liability  a  partnerBhlp 
firm  which,  for  the  purpose  of  snbserTing  its . 
own  interests,  has  become  surety  for  the  per- 
formance by  a  prindpal  contractor  of  his  ser- 
eral  undertakings,  and  which,  solely  by  reason 
of  its  said  relationship,  has  secured  to  itself 
advantages  of  a  snbstantial  character. 

3.  A  decree  in  favor  of  a  firm  of  subcon- 
tractors establishing  its  right  to  a  meehanlc^s 
lien,  and  the  enforcement  tlmeof  as  against 
real  property  improved  by  the  contribution  of 
such  subcontractor  firm,  cannot  properly  be  in- 
voked as  res  adjudicata,  or  by  way  of  estoppel 
in  any  other  respect,  as  agamst  the  owner  of 
the  property  improved,  when  he  brings  suit  for 
the  recovery  of  damages  upon  a  contract  Binned, 
with  others,  by  said  subcontractor  firm  as  sure- 
ty, even  though  the  gravamen  of  such  suit  is 
in  put  the  cepayment  of  the  amount  which,  od 
account  of  said  decree,  the  aforesaid  owner  has 
been  compelled  to  pay  such  subcontractor  firm. 

(^Ilabus  by  the  Court) 

Brrar  to  district  ooort,  I^uicaster  connty; 
A.  W.  Ftdd,  Judge. 

Action  by  Samnd  G.  Owen  against  Delos 
A.  Udall  and  oth&»  for  breach  of  contract 
and  other  relief.  There  was  Judgment  for 
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plaintiff,  and  defendants  bring  etiae,  Af- 
flrmed. 

Cbfls.  E.  Magoon,  toe  plaintiffs  In  error. 
Stearns  &  Strode,  for  defendant  In  error. 

RYAN,  O.  The  appellee.  Samad  O.  Owen, 
entered  Into  a  written  contract  with  the 
appellant  Delos  A.  Udall,  whereby  Udall 
ngreed  to  erect  a  cortaln  building  for  Owen 
In  consideration  of  the  payment  to  him  of 
$C.200.  In  this  contract  Udall  waa  prin- 
cipal, and  the  def^uUmta  McOlay,  HcOall, 
and  the  Chicago  Lnmber  Company  were 
sureties.  Collateral  to  this  contract  a  bond 
was  given  tor  the  proper  perftHmance  of  Its 
undertaJdngB,  which  bond  was  also  signed 
by  Udall  as  principal,  and  the  same  parties 
ns  sureties  who  signed  the  original  ctnitract 
in  that  capacity.  No  complaint  is  made 
-as  to  the  proper  constroctiim  of  the  building. 
Its  cost,  howerer,  was  greats  than  was 
comtani^ated,  and  tbe  proprietor  was  there- 
tan  obliged  to  pay  off  $1,501.43,  the  aggre- 
gate amount  of  coialn  mechanics*  llrau 
against  the  property  Improved.  This  salt 
was  on  the  contract  and  bond  tar  the 
amount  so  paid  out,  and  for  damages  which, 
flie  appellee  claimed,  aggregated  the  sum 
of  12,347.33.  He  also  stated  that;  aa  the 
t>nlldlng  was  not  completed  until  60  days 
otter  the  time  spedfled  In  the  contract,  he 
liad  thereby  snffered  damages  in  the  sum 
of  9600.  Udall,  in  his  answo*,  pleaded  a 
settlemoit  and  full  payment,  which  plea  was 
also  made  by  UcClay  and  McCall.  The  two 
latter  named  parties  also  alleged  that  at  the 
time  they  irigned  tba  agreement  and  bond  It 
was  expressly  agreed  that  H.  P.  Foster  was 
to  sign  with  them  as  surety;  that  Foster 
did  not  sign  said  bond,  but  that  the  same 
was  signed  the  Chicago  Lumber  Ocnn- 
pany,  a  coxHutnership  firm,  and  that  the 
name  of  the  Chicago  Lumber  Company  was 
sliced  thweto  without  anOiority,  and  there- 
fore la  not  binding  on  tiie  said  firm;  that 
the  Chicago  liUmber  Company  filed  a  mc- 
chanic'a  Uen  on  said  premisea,  and  foreclosed 
the  same  in  the  district  court  of  lAucaster 
county,  in  a  suit  wherein  the  said  lumber 
company  waa  Impleaded  with  the  app^ev, 
Ow^  and  other  defendants,  and  that  Judg- 
ment was  obtained  In  said  suit  by  the  lum- 
ber company  against  Owen;  and  that  Owen 
paid  said  Judgment,  whereby  he  la  estopped 
from  recoTOing  from  the  defaidants  the 
amount  of  said  lien.  Tliey  also  filed  a  de- 
nial of  all  the  allegations  of  the  petition 
not  expressly  admitted.  The  hunber  com- 
pany filed  an  answw  containing  the  same 
mattera  of  defense  as  those  pleaded  by  Mc- 
Oall  and  McOlay,  and,  In  addition,  alleged 
want  of  authori^  tar  the  signing  of  its 
name  to  the  agreem«it  and  bond  sued  upon. 
These  allegations  vrere  denied  by  a  reply. 
A  reference  of  Qiese  Issues  was  stipulated 
by  the  parties,  and  thereiqicm  wdered  by 
the  court   The  retexee  found  aa  facts  that 


[  the  building  eontonpUtted  by  the  apeement 
and  bond  was  to  hare  been  finished  on  or 
befmre  NoTember  IS.  1S8B,  and  that  In  faiet 
it  was  not  finished  for  two  months  there- 
after; and,  although  ttie  agreement  provided 
for  the  payment  of  a  penalty  at  the  rate  of 
910  per  day  for  the  Ume  coroed  ty  mdi 
failure,  the  referee  found  that  Owen  waa 
damaged  only  to  the  extent  of  910O,  for 
whldi  Judgment  was  reccHnmended.  TUs 
finding  was  aupported  by  the  evidence,  and 
waa  In  no  sense  a  poialty,  and  thw^bre 
not  open  to  objection  on  that  acore. 

2.  The  retexee  furthw  found  that  both  the 
contract  and  bond  "were  signed  in  the  pres- 
ence at  one  John  J.  Konhn  by  dtfOidants 
Sam  McGlay  and  F.  McGall,  who  aald  the^ 
would  each  sign,  isorided  defmdant  H.  P. 
Fostw  also  rigned  said  Instruments,  and 
they  Intrusted  said  Inatrumenta  to  the  aald 
John  J.  Kouhn,  who  tocdc  th«n  to  the  de- 
fendant H.  P.  Fostv,  who  irigned  the  name 
of  the  defendant  the  Chicago  liumber  Com- 
pany thmto,  with  the  express  provision  In 
each  instrument  "provided  they  fumUh  the 
material"  as  a  condition  of  liaUUty,  wbich 
material  the  said  company,  ao  far  as  they 
could,  did  fnmiah;  that  said  Chicago  Lorn- 
b»  Company  waa  and  Is  a  oc^Mirtnershlp, 
composed  of  M.  T.  Green  of  Chicago,  and 
d^endant  H.  P.  Fostffl*,  managing  partner, 
at  Lincoln,  Netoaafca;  that  the  signing  of 
the  name  of  the  Chicago  Lnmber  Company 
to  said  instrumenta  was  In  rapreea  vlida- 
tlon  of  the  partnership  agreement  between 
the  s^d  Foster  and  his  partner,  Oreen,  and 
waa  so  expressed  by  said  Foster  to  said 
Kouhn;  that  the  plaintiff  (Owen)  never  had 
ai^  knowledge  of  the  want  of  anthwlty  by 
said  Foster  to  sign  the  name  of  the  Chicago 
Lumber  Company  to  said  instromenta,  but, 
on  tbA  contraiy,  that  plaintiff  b^eved  he 
had  authority,  and  reUed  upon  the  aignatnre 
and  Instruments  aa  authorised  and  valid, 
and  relied  thereon,  and  acted  tberemi,  as 
If  the  same  wwe  wholly  valid  and  author^ 
laed,  and  In  Ignwance  of  the  real  facta: 
that  neithor  of  defendants  McClay  or  McOall 
brought  to  the  knowledge  of  plaintiff  at  any 
time  that  their  signing  was  not  in  good 
faith,  and  without  condition,  until  stHne  time 
after  the  buildings  were  completed,  and  that 
the  plaintiff  relied  on  tlie  signature  of  de- 
fendanta  McGlay  and  McCkdl,  aa  made  In 
aald  inatruments,  aa  made  In  good  faltb 
and  wlthoat  condltlcm  violated  or  restricted, 
except  aa  by  the  terms  of  said  agreemaLf* 
With  reference  to  this  finding  of  tact  the 
referee  stated  bla  conclusion  of  law  tlins: 
'*!  find,  further,  that  the  deftodant  Chicago 
Lumber  Company  is  estopped  to  deny  the 
anthtnlty  of  defendant  Fostor  to  sign  the 
obUgattona  herein  litigated,  having  recdved, 
in  due  conrae  of  bualneaa,  braefits  thoeftem; 
and  that  the  signing  of  aald  obUgattona  waa 
a  wrongful  act  of  said  Foster  as  against 
the  defendant  Ohlcago  Lumber  Company; 
and  that  d^endant  Ohlcago  Lomtier  Oom- 
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paQ7  is  entitled  to  a  suretr  jnd^ent  against 
the  defendant  H.  P.  Foster  for  all  sums 
It  shall  be  compelled  to  pay  In  this  action." 
It  Is  without  the  posslblli^  of  qneetloQ  on 
the  evidence  that  the  Chicago  Lumber  Oom- 
pany  furnished  all  the  lumber  that  was 
used  In  the  building  which  was  the  subject- 
inatter  of  the  contract  and  bond.  Within 
its  line  of  business  the  Cliicago  Lumber 
Company  could  furnish  no  other  material; 
hence,  the  condition  upon  which  the  signa- 
ture of  the  lumber  company  was  affixed  to 
the  agreement  and  bond  was  fully  met  In 
the  transactions  wba«in  the  lumber  com- 
pany was  concerned.  Its  relation,  therefore, 
to  the  bond,  was  not  that  of  a  mere  sure^. 
In  the  case  of  Mann  t.  Insurance  Oo.,  40 
Wis.  549.  the  liability  of  the  firm  of  Mann 
Bros,  upon  bonds  was  under  consideration. 
Lyon.  J.,  delivering  the  opinion  of  the  court, 
used  the  following  language:  **The  bonds 
do  not  seem  to  have  been  executed  individ- 
ually, by  but  one  of  the  firm  of  Mann  Bros., 
but  only  In  the  name  of  the  firm.  Whatever 
objection  might  have  been  made  by  the 
partners  not  executing  the  bonds  In  their 
Individual  capacity  to  the  form  of  execu- 
tion, in  case  the  actions  were  against  them 
on  the  bonds,  there  is  no  doubt  of  the 
rlRht  of  the  firm  In  whc»e  name,  and  for 
whose  benefit,  they  were  executed,  to  treat 
them  as  valid  and  binding  obligations  against 
It;  and  the  firm  did  so  by  paying  the  Judg- 
ment recovered  against  Aldrich,  Smith  A 
Go.  In  the  Milwaukee  county  court  More- 
over,  the  firm,  having  received  the  considera- 
tion tor  which  the  bonds  wore  glv^  will 
not  be  heard  to  deny  their  validly.  For 
these  reasons  we  think  the  objection  to  the 
validity  of  tbe  bonds  because  of  the  fact 
that  each  member  of  the  firm  did  not  exe- 
•cnte  them  individually  Is  not  available  to 
the  defendant"  In  Porter  v.  Curry.  60  111. 
^19,  it  was  held  that  "If  the  purchase  of 
property  by  one  copartner  was  not  within 
tbe  scope  or  usage  of  the  partnership,  yet 
If  the  property  was  in  fact  purchased  on 
the  firm  credit,  and  the  other  partner  after- 
wards claimed  and  obtained  possession  of  it 
aa  firm  property  on  that  ground,  the  latter 
thereby  ratified  the  act  of  his  copartner, 
and  cannot  claim  the  benefits  of  the  pur^ 
chase,  and  deny  its  obligations."  In  the  case 
at  bar  one  of  the  partners  affixed  tbe  signa- 
ture of  the  Chicago  Lumber  Company  to  the 
bond,  as  surety,  It  Is  true,  and  yet  that 
rtiationshtp  was  ^«dlcated  upon  a  condi- 
Cion  profitable  to  the  lumber  company.  This 
■condition  wu  that  certain  twnefits  should 
accrue  to  tbe  lumber  company  by  virtue  of 
Its  relatitm  to  tbe  contracts  in  question. 
Tbe  lumber  company  received  the  benefits 
atlpnlated  for  as  a  condition  for  its  becom- 
ing surety  tot  the  performance  by  Udall  of 
Us  undertakings.  Having  received  these 
tien^ts.  It  does  not  now  occ<q;>y  the  relation 
of  a  mere  surety  to  said  contracts;  It  has 
Iwcome  bound  as  fuUy  aa  though  no  iuhlbi* 


tiou  upon  Its  powers  was  contained  in  the 
^partnership  articles  adopted  between  Oreen 
and  Fosto*.  the  individuals  who  constitute 
tbe  firm  known  as  the  Chicago  Lumber  Com- 
pany. The  referee,  therefore,  was  right  In 
concluding  that  the  lumber  company  was 
I  held  as  surety  upon  tbe  contract  and  bond, 
;  notwithstanding  the  inhibition  against  its 
sustaining  that  relation  contained  In  its'  part- 
nership articles. 

3.  It  is  Insisted  on  behalf  of  McClay  and 
McCall  that  the  building  erected  was  a 
much  more  expensive  building  than  was 
contemplated  by  the  contract  and  bond,  and 
that  the  plans  and  specifications  with  refer- 
ence to  which  said  contract  and  bond  were 
made  were  radically  departed  from  In  the 
construction  of  the  building,  as  to  the  erec- 
tion of  which  they  had  become  sureties. 
As  to  whether  or  not  these  objections  are 

j  well  founded,  we  are  without  siuOclent  data 
:  to  form  an  ocdnlon.  The  specifications  do 
'  not  seem  to  have  been  introduced  in  evi- 
dence, and,  as  they  w^e  the  only  reliable 
,  data  from  which  we  could  determine  wbeth- 
j  er  there  has  been  a  departure  or  not.  we 
I  must  assume,  in  the  absence  of  a  showing 
I  to  the  contrary,  that  there  was  no  such  de- 
{  parture  aa  would  release  the  sureties  from 
I  their  undertaking. 

4.  Again.  It  is  urged  by  the  sureties  Mc- 
Call and  McClay  that  their  signatures  were 
attached  to  the  contract  as  well  as  to  the 
iKtnd,  upon  the  condition  that  the  signature 
of  H.  P.  Foster  should  afterwords  be  at- 
tached to  the  same  instruments.  The  lan- 
guage in  which  this  defense  was  attempted 
to  be  pleaded  by  the  answer  of  these  parties 

I  is  as  follows:  "These  defendants  farther  say 
j  that  they  signed  said  contract  as  sureties 
only,  and  that  they  signed  tbe  same  with  the 
express  undffltitandlng  and  agreement  with 
tbe  plaintiff  that  the  asld  contract  should  be 
of  no  blpdlng  force  until  the  same  had  been 

signed.  In  addition  to  themselves,  by  , 

and  that  the  same  was  never  signed  by  said 
parties.**  In  this  part  of  the  answer— which 
Is  the  only  one  upon  the  subject  under  dis- 
cussion-—there  was  the  absence  of  a  very  ma- 
terial riement,  to  wit,  the  name  of  the  party 
whose  signature  was  to  be  obtained  in  addi- 
tion to  the  signatures  affixed  by  McOall  and 
McClay,  respectively.  It  is  y&ry  doubtful 
whether  any  finding  could  supply  this  defi* 
dency.  Should  It  be  conceded,  however,  that 
under  the  proofs  we  should  be  Justified  In 
winmmlng  that  H.  P.  Foster's  name  was  one 
to  be  Inserted  In  the  blank,  there  would  nrlsp 
anothw  difficulty  in  respect  to  the  conten- 
tion of  these  sureties,  and  that  Is  that  nei- 
ther the  contract  nor  bond  contained  any  in- 
timation of  such  a  condition  as  is  now  urged 
In  reqtect  to  the  signature  of  Foster.  The 
evidence  which  would  logically  be  necessary 
to  sustain  the  averments  In  this  respect,  con- 
strued as  liberally  as  may  be,  would  be  as 
to  matters  resting  in  parol  previous  to  the 
Blgnlng  of  McClay  and  McCall.    Tbe  con- 
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tuition  luced  Is  tbftt,  In  addltloD  to  the  ilff- 
natures  of  tbese  partlea,  there  ihotild  aft«v 
wardi  be  obtained  the  signature  of  another 
party,  or  the  ilgnatiires  of  the  two  partlee 
named  would  not  hare  any  blndlne  force. 
The  condltiim  that  the  contract  and  bnid 
should  be  operatlre  only  upon  their  being 
signed  by  Fostor  ooald  be  made  mvailable 
only  liy  showing  that  It  was  assented  to  by 
the  obligee,  or  at  least  that  he  apsnvred  of 
Oe  Bignatnres  of  HcClay  and  BfoCall  upon 
the  ccmdltKHi  named.  The  evidence  upon 
this  point  Is  conflicting,  and  the  finding  of 
the  referee  Is  advene  to  such  condition  be- 
ing known  to  Owen  at  the  time  he  recdred 
the  contract  and  bond  as  folly  executed,  and 
that  Owen  never  knew  of  any  dalm  of  such 
condition  nntli  the  cause  of  action  sued  on 
had  almost.  If  not  entirely,  accrued  in  his 
favor.  There  Is,  however,  another  considera* 
tion  wliidi  militates  very  strongly  against  the 
f^m  made  for  the  release  of  the  sureties  Me- 
GaU  and  McClay,  and  that  ie  Oiat,  as  a  mat 
ter  of  fac^  the  signature  of  the  Chicago 
Lumber  Company,  affixed  by  H.  P.  Fos- 
ter, necessarily  rendered  him  liable^  ae  found 
by  the  ref^ee,  to  the  same  ext«it  as  he 
would  have  been  liable  had  he  rigncd  fats 
own  prop9T  name  insbead  of  ttaat  of  the 
Chicago  Lumber  Company.  In  view  of  all 
these  oonstderatlmis^  the  defendants  McOall 
and  MeClay  should  not  be  heard  to  aasot 
this  defense. 

6.  As  to  the  matt»  o£  settlement,  the  evi- 
dence was  confllctlnff— on  the  cme  hand.  It 
being  Insisted  that  the  settlement  referred 
to  embraced  rimply  extras  which  are  not 
Boed  for  in  tills  action;  on  the  other  hand, 
the  contention  was  that  the  settlement  was 
of  an  matt«s  in  dispute.  In  support  of  the 
flrst,  the  testimony  of  Owen  was  direct  and 
drcnmstantlal,  and  against  It  was  the  tes- 
timony of  Udall  with  equal  certainty.  The 
referee,  however,  found  the  facts  conslBtr 
ently  with  the  evidmce  given  by  Owen,  and 
therefttre  said  finding  wlU  not  be  disturbed. 

6.  The  soretles  McClay  and  McCall  insist- 
ed that  tbey  Aonld  be  released  from  Uabili- 
ty  because  the^  notified  Owen  not  to  make 
payments  to  Udall,  and  because  Ow«i  made 
payments  without  insisting  upon  there  being 
furnished  htm  a  statunent  ^m  the  dab.  of 
the  oOieo  whweltt  liens  are  recorded  that 
such  dak  had  formally  examined  the  rec- 
ords, and  found  no  liens  <r  claims  recorded 
against  the  work,  or  on  aocoont  of  said  con- 
tract; and  that  said  Owen,  although  he  bad 
knowledge  vC  the  existence  of  other  claims, 
voluntarily,  and  against  the  express  protests 
of  said  sureties,  made  paymrats  to  Udall  of 
large  sums  of  money  on  accoont  of  his  con- 
tract. An  examination  of  the  record  fur- 
nishes no  evidence  In  BUK>ort  of  these  af- 
firmative allegations,  and  upon  this  sidiject 
the  findings  of  the  referee  are  silent  The 
payments  seem  to  have  been  made,  so  far  as 
the  evidence  shows,  In  accordance  with  the 
terms  of  the  contract,  as  to  the  performance 


of  the  conditions  of  yrblcik  the  said  McCU^t 
and  MeCall  weoe  sivetlea. 

7.  It  is  insisted  by  the  defendants  mm- 
talntng  the  relatlaa  of  suretlea  to  the  codk 
tract  and  bond  sued  upon  that  Owen  to  es- 
topped to  claim  payment  of  the  amonnts  t)y- 
hlm  paid  to  the  Chicago  Lumber  Gompany- 
upon  tto  enforcement  aC  the  mechanic's  Utn- 
for  mat«1al  famished  tot  the  erectlan  vT 
the  building,  as  to  the  conatructimi  ta  wMcl^ 
the  contract  and  bond  were  made.  Tbte. 
ctelm  is  founded  ivon  the  tact  that,  ante- 
rior  to  the  commencement  of  this  salt,  there- 
were  filed.  1^  J.  R.  Megtiian  and  anotba*.  pe- 
petitions  for  the  foreclosure  of  mecluintear 
Uens  against  the  said  building  on  account  oT 
labor  done  In  the  erectton  of  the  nme.  T»- 
this  suit  the  Chicago  Lumber  Company  and 
Samnel  G.  Owen  were  made  defendants. 
The  Chicago  Lumber  Company,  by  answer 
In  the  nature  ct  a  omas  petition,  set  forth  it» 
claim  for  the  enfOroonent  of  a  meehanicna- 
lien  against  the  same  pramlaea.  Samnd  G. 
Owen  answered  this  cross  petition  of  the- 
Chicago  Lumber  Company  in  general  denial. 
A  decree  was  aftarwards  rendered  eatab-- 
llshlng  the  Uens  of  the  several  dalmantx- 
^InreCor  in  that  suit  It  Is  insisted  that,  mm- 
betwem  Owen  and  the  Ghleago  Lumber- 
Company,  that  decree  settled,  for  all  pur- 
poses, the  claim  of  the  Chicago  Lumber  Oom- 
pany  adversely  to  Owen,  and  tnm  theskce- 
forward  that  he  was  estopped  to  afterwards- 
set  up  that  claim  as  the  foundation,  on  hls- 
own  behalf,  for  a  recovery  npoa  the  contract 
and  bond  sued  <m  h«eln.  The  said  contract 
and  bond.  It  will  be  observed,  created  be- 
tween Owen  and  Udall  the  rebitton  of  owner 
of  the  property  to  t»e  improved  and  prfndpar 
contractor.  Whoever  else  contribnted  anr 
lumbo-,  matoial,  or  labor  for  the  erection  oT 
the  building  contracted  for  did  so  as  mbcon- 
tracbv.  The  action  of  each  of  these  sub- 
contractm  for  the  enfwcement  of  his  lien 
was  necessarily  against  Own  as  owner  oT 
the  property  to  be  improved,  against  UdalE 
as  principal  contractw,  and  against  other- 
parties  claiming  Uens.  By  no  stretdi  of  legaft' 
proprieties  could  HcClay,  McCall.  oe  the- 
Chicago  Lumber  Company,  as  sureties  upon 
the  c<mtnu!t  and  bond  sued  on  herein,  be- 
bronght  in  as  parties  to  tb»  fWedosuK  of 
the  Uens  of  such  snbcontractors.  In  a  soik 
by  such  Bid>oontrBctor,  the  only  matter  wltfc^ 
could  be  Utigated  was  the  UabUIty  of  the- 
pnqiierty  fbr  the  payment  of  mdi  amount  as- 
such  subeontractor  had  furnished  for  Its  bet- 
terment Between  the  owner  and  the  sob- 
contraetcr  there  Is  not  necessarily  any  dircet^ 
coattact  relation.  The  UabUlty  is  only  that 
of  the  ivoperly  fwr  the  p^rmeot  of  such  nn^ 
amount  as  the  amtributtw  of  such  subcon- 
tractor atmmU  render  It  UaUe  to.  Undpr 
these  drcumstanees.  It  b  difficult  to  con- 
ceive how  any  judgment  rendered  in  f^vos^ 
of  a  subcontractor  could  be  an  adjudication 
of  the  rights  of  Owen  to  sue  McClay.  McCall,. 
and  the  Chicago  Lumber  Company,  as  sure- 
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<IeB,  for  tbe  noDp«rforiiUDce  by  Udall,  thefr 
vriiictpal.  of  conditions  which  tbey  had 
agreed  to  be  bound  that  he  ehotild  perform, 
it  Is  tme  that  tbe  decree  was  In  tavor  of  tbe 
<:hicago  Lumber  Company,  and  against 
-Owen  as  one  of  ttae  defendants;  and  yet 
-that  decree  was  only  to  the  exteat  tttat  cer- 
tain propo-ty  was  held  liable  for  the  pay- 
cuent  for  certain  matwiala  used  In  its  Im- 
f^roTement  The  oontract  and  bcmd  tigned 
-tiy  tbe  Chicago  Lumber  Company  did  not 
-■tlpulate  that  the  Gblcaso  Lumber  Company 
would  £le  no  lien  for  material  furnished; 
InOeod,  tb<3  provision  that  the  material 
-•hould  be  fumlBbed  by  that  otmipany  would 
«eem  to  Imply  rather  the  contrary.  As  no 
-condition  contained  in  tbe  contract  or  bond 
signed  1^  the  Chicago  Lumber  Company  af- 
forded any  ffroond  for  pleading  a  defense 
against  tbe  claim  of  tbe  Chicago  Lumber 
■Company  to  a  lien,  it  necessarily  resulted 
that  no  estoppel  could  be  predicated  upon 
tbe  failure  of  Owen  to  plead  snch  mattw; 
neither  did  the  decree  In  favor  of  tbe  Chlca- 
4CO  Lumber  Company,  as  against  Owen, 
Amount  to  an  adjudication  as  to  the  matters 
■which  are  in  dispute  in  this  action.  Tbe 
Judgment  of  the  distiict  court  Is  affirmed. 
AfflrmiMt    The  other  commlaalonera  concur. 


BNEWOLD  T.  OLSEN. 
-iSopreme  Coort  of  Nebraska.    Jan.  16,  1S84.) 

Jl&lIB— UlsaOMBB  OP  DbFBXDAKT  —  JCRIBDIOTION 

— Retital  of  Judoment. 

1.  In-law,  the  name  of  a  person  consistB  of 
one  (riven  name  and  one  surname,  the  two,  ns- 
4ng  the  ^ven  name  first  and  the  Bamame  last, 
■constitute  Bach  poson's  legal  name;  and  to  be 
i^orant  of  either  the  ^vea  or  snmame  of  such 
a  one  la  to  he  ignorant  of  snch  person's  name, 
within  the  meaning*  of  section  148  of  the  Code 
cMf  Civil  Prooedura 

2.  Tbe  law  requires  that  a  defendant  ehall 
tw  saed  by  bis  true  name  if  the  same  is  known 
<ir  can  be  aBcertalned  by  the  party  suing  him; 
and,  under  seetion  69  of  the  Code  of  Civil  Pro- 
-cednre,  a  court  obtains  no  JuriBdiction  erer  the 

Krson  of  a  defendvit  served  with  summons  by 
iving  a  copy  tbweof  nt  his  usual  place  of 
residence,  unless  snch  defendant  Is  designated 
tiy  his  tme  name,  except  in  cnses  brought  under 
swction  2'6  of  the  Code  of  Civil  Proceilure. 

3.  Under  section  148  of  the  Code  of  Civil 
PrrHWdnre.  If  a  defendant  is  sued  by  any  name 
and  description  other  than  his  true  name,  except 
ia  actions  brought  under  section  23  of  the  Code 
of  Ch-il  Procedure,  a  court  acquires  no  jurisdic' 
tlon  over  him  by  the  sheriff  leaving  a  copy  of 
the  snmmons  at  snch  defendant's  usiisl  pinre  of 
vesidence.  Accordlnely,  where  E.  sued  "P.  Olsen, 
<fnU  name  unknown^  the  sheriff  returned  that 
he  served  the  summons  on  "P.  Olsen,  (full  name 
«nltnown,)"  by  leaving  a  copy  thereof  at  his 
osnal  place  of  residence.  The  court  defaulted 
■"F.  Olsen.  (full  name  nnknownj"  and  rendered 
a  personal  judgment  against  him.  In  proceed- 
ings by  E.  against  Ferdinand  Olsen  to  show 
cause  why  Buch  judgment  (the  same  having 
become  dormant)  would  not  be  revived  against 
him,  held,  that  the  court  acquired  qo  jarisdic- 
tion  over  Pertliuand  Olsen  by  a  copy  of  tbe 
mmmona  left  nt  his  usual  place  of  residence, 
and  that  the  jnilgment  rendered  against  him  iii 
tbs  nsue  of  "F.  Olsen*  (full  name  unknown,)" 
was  a  nullity. 


4.  A  person  summoned  to  show  canse  wky 

a  dormant  iudgmeat  should  not  be  revived 
agniust  him  may  interpose  the  defense  that 
such  judgment  is  void,  because  the  court  pro- 
nouncing It  had  no  jurisdiction  over  hhn,  when 
snch  lack  of  iurisdiction  sppem  on  the  face 
of  the  record  of  such  judgment. 
{Syllabus  by  the  Conrt) 

Error  to  district  court,  Donglaa  county; 
Frank  Irvine,  Judge. 

Action  by  Lawrence  0.  Knewtdd  against 
liewls  FoxUnand  Olsen  to  revive  a  judg- 
meat  Thtfe  was  Judgment  fbr  d^endant, 
and  plaintiff  brings  error.  Affirmed. 

James  A.  Powers  and  Swttxler  &  Mcin- 
tosh, tar  ^aintlfl  In  wror.  O.  P.  HalUgon. 
for  defokdant  In  error. 

BAOAN,  0.  On  the  28d  day  of  Decem- 
ber, 1886,  Lawrence  O.  Enewold  brought 
suit  on  mn  account  in  tbe  county  court  of 
Douglas  county  against  one  Olara.  In  tbe 
petition  filed,  Ola^  was  described  as  "F. 
Olsen,  <fuU  name  unknown.)"  The  sheriff's 
return  of  the  summmis  in  tbe  case  was  as  fol- 
lows: "On  December  23,  1886,  I  received 
this  writ,  and  tsa  December  23, 1886, 1  served, 
by  leaving  a  certified  copy  of  this  writ,  and 
IndtHTsements  thereon,  at  the  usual  place  of 
residence  of  the  within-named  F.  Olsen,  the 
defendant,  in  Douglas  county,  Nebraska." 
Tbe  furtiier  proceedings  of  the  county  court 
In  the  case  were  as  f<^ow8:  "January  4, 
1887.  on  the  call  of  the  docket,  this  day.  it 
appearing  to  tbe  court  that  the  defendant. 
F.  Olsen.  baa  been  served  with  a  summons, 
and  has  failed  to  aK>ear.  plead,  answer,  or 
demur  thereto,  and  is  In  default:  Now, 
therefore,  on  motion  of  plaintiff's  attorney. 
It  is  ordered  that  default  of  the  defendant 
be^  and  the  same  la  haehy,  entered  against 
him."  Tbe  same  day  tbe  case  came  on  for 
trial  to  the  court,  L.  0.  Enewold,  the  plain- 
tiff, was  duly  sworn  and  examined  in  his 
own  behalf.  After  hearing  the  evldoice.  the 
court  finds  that  said  defendant,  F.  Olsen, 
(real  full  name  unknown,)  Is  Indebted  to  the 
plaintiff  In  the  sum  of  $433.80.  It  is  fur- 
ther considered,  adjudged,  etc.  February 
11,  18Q2.  Lawrence  C.  Enewold  filed  In  said 
county  court  a  petition  against  Ferdinand 
Olsen,  praying  for  a  revivor  of  said  Judg- 
ment On  said  day  the  county  court  made 
an  order  that  said  judgment  be  revived,  un- 
less Ferdtoand  Olsen  should  show  cause  why 
it  should  not  be.  On  Feln-uary  18,  1892,  a 
copy  of  this  order  was  duly  served  on  Ferdi- 
nand Olaen,  and  he  appeared  in  the  county 
court,  and  objected  to  a  revival  of  said  Judg- 
ment, on  the  ground  that  the  seme  was 
void,  as  he  (Olsen)  was  named  In  tbe  sum- 
mons "F.  Olsen,  (full  name  unlmowa;)"  that 
tbe  court  could  only  acquire  Jurisdiction  over 
tiim  by  the  personal  service  of  summons; 
and  that  the  leaving  a  copy  of  the  summons 
at  hla  usual  place  of  resid^ce  was  not  such 
service  upon  him  as  invested  the  court  with 
Jurisdiction  over  his  prason.  Tbe  county 
court  sustained  tbe  objection,  and  dismiasod 
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the  application  to  rerlre  the  judgmeot  Ene- 
wold  took  thia  order  to  the  dlstrtci  ooort, 
whrae  the  ruling  of  Uie  connQr  court  was 
affirmed;  end  Bnewold  Mngs  the.  Judg- 
ment of  the  district  ooort  here  tor  review. 

Section  60  of  the  Code  of  CItU  Procedure 
proTidea:  "The  service  [of  summons]  shall 
be  by  delfTO^ng  a  copy  of  the  summons 
to  the  defendant  po-sonally,  or  by  k?av- 
tng  one  at  his  usual  place  of  residence,  at 
any  time  bef<»«  the  return  day."  Section 
148  of  the  Code  of  (SvU  Procedure  provides: 
"When  the  plalnUfF  shall  be  Ignorant  of 
the  name  of  a  defendant,  such  def^idant 
may  be  designated  In  any  pleading  or  pro- 
ceeding by  any  name  and  descrlptlra,  and 
when  his  true  name  Is  discovered,  the  i^ead- 
Ing  or  proceeding  may  be  amended  ac- 
cordingly. The  plaintiff  In  such  case  must 
state,  in  the  veriflcaUon  of  bis  petition,  that 
be  could  not  discover  the  true  name,  and 
tbe  summons  must  contain  the  words:  'real 
name  unknown,*  and  a.  copy  thereof  must 
be  served  personally  upon  the  defendant." 
The  law  requires  that  a  defendant  shall 
be  sued  by  his  correct  name  If  known  to 
tbe  plolntieF  suing  him,  and  this  section 
69  defines  what  shall  be  suffldoit  notice 
to  him  when  thus  sued.  But  cases  may 
and  do  arise  where  the  correct  name  of 
a  party  about  to  be  soed  Is  unlcnown  to 
the  plaintiff  desiring  to  bring  the  action. 
To  meet  such  cases,  this  section  148  was 
enacted,  by  which  the  party  sued  may  be 
designated  by  any  name  and  description; 
but,  to  authorise  the  suing  of  a  party  by  a 
uame  and  de8crlptl<m,— 1.  e.  by  any  other 
than  bis  correct  name,— tbe  statute  not  only 
requires  that  the  plaintiff  should  be  Ignwant 
of  the  correct  name  of  the  party  against 
whom  he  desires  the  law's  process  under  a 
pseudonym,  bnt  to  make  oath  that  be  has 
not  been  able  to  discover  the  par^s  true 
name.  These  prerequisites  complied  with, 
tbe  plaintiff  may  proceed  against  the  party 
by  whatever  name  and  description  be  choses, 
but  the  summons  In  such  cose  must  contain 
tbe  words  "real  name  unknown,"  and  be 
p«-sonaUy  served  oa  the  defendant  sued, 
except  In  cases  Innught  under  section  23  of 
the  Code  of  Civil  Procedure.  The  law  pre- 
sumes that  a  party  will  see  a  summons  left 
at  his  usual  place  of  resldmce;  and  If,  In 
such  summons,  he  Is  notified  by  his  true 
name  that  he  has  been  sued,  he  must  appear 
and  make  a  defense.  If  he  has  one;  and.  If 
be  falls  to  appear  In  obedience  to  the  writ's 
command,  be  th^'eby  confesses  his  liability 
and  want  of  defmse  to  the  action,  and  Is 
concluded  by  tbe  Judgment  But  the  law 
does  not  require  Ferdinand  Olsen,  should 
he  find  on  his  doorstep  a  summtms  directed 
to  "F.  Olsen,"  to  know  that  such  summons 
was  meant  for  him.  In  such  a  case,  to  require 
Ferdinand  Olsen  to  aiq>ear  In  obedience  to 
the  command  of  such  summcms,  or  be  con- 
cluded by  the  Judgment,  the  summons  must 
be  d^T«ed  to  him  pmonaBy.  Fa^lnand 


Olsen  may  suspect  such  summons  was  In- 
tended for  him,— may  even  know  It;  yet, 
until  a  copy  of  It  Is  persmally  served  od 
him,  be  Is  not  notified  of  a  suit  against  blm. 

The  Inquiries  here  are:  What,  wttttln  tiw 
meaning  of  this  section  148,  constitntes  a 
person's  tme  name?  And.  If  Bnewidd  was 
Ignorant  that  Olsen's  G^ven  name  was 
"Ferdinand."  was  Bnewold  thm  Ignorant  of 
Olsen's  true  name,  within  the  meaning  of 
said  section  148?  In  Schofleld  v.  Jennings,  68 
Ind.  233,  it  Is  said:  "By  the  common  law, 
since  the  time  of  William  the  Norman,  the 
fall  name  ctmslsts  of  one  Christian  or  given 
name,  and  one  surname  or  patronymic  The 
two,  using  the  Christian  name  first,  and  tbe 
surname  last,  constitute  the  legal  name  of 
the  person."  It  follows,  then,  that  a  person's 
legal  name  is  made  np  of  his  first  or  givoi 
name  and  his  surname  or  patronymic,  and  for 
one  to  be  Ignorant  of  either  Is  to  be  ignorant  of 
such  person's  name,  within  the  meaning  of 
said  section  148;  and  that  in  order  to  Invest 
the  county  court  with  Jurisdiction  orw  Ferdi- 
nand Olsen,  In  the  suit  brought  by  En  e  wold 
against  him  under  the  name  of  "F.  Olsm. 
(full  name  unknown,)"  the  summons  in  which 
Ferdinand  Olsen  was  so  designated  must 
have  been  personally  saved  on  him.  This 
not  having  been  done,  the  Judgment  rendered 
by  the  county  court,  and  which  It  is  here 
sought  to  revive,  was  void.  That  such  sum- 
mons was  left  at  Ferdinand  Olsen's  usual 
place  of  residence,  and  that  he  was  aware  of 
It,  count  for  nothing.  It  ml^t  as  well  have 
been  retained  by  the  sheriff,  and  Olsen  noti- 
fied by  mail  of  Its  existence.  A  personal 
Judgment  rendered  against  a  defendant  with- 
out notice  to  him,  or  an  appearance  by  him, 
is  without  Jurisdiction,  and  Is  utterly  and 
entirdy  void.  Black.  Judgm.  I  220.  A  stat- 
nte  which  allows  one  party  to  take  a  person- 
al Judgment  against  another,  on  proof  that 
notice  of  suit  was  left  at  the  defendant'^ 
tisnal  place  of  residence,  ought  not  to  be  ex- 
tended to  cases  where  the  parly  Is  med  hy 
any  other  than  his  true  ftame 

In  this  proceeding— one  to  revive  &  dor- 
mant Judgment— Olsen  Is  called  on  to  show 
cause  wby  the  Judgment  should  not  be  re- 
vived, and  be  alleges,  as  a  reason  why  this 
should  not  be  done,  that  such  Judgment  ts 
void,  and  that  this  appears  from  the  record 
itself.  Can  Olsen  be  beard  to  maki  this 
objection  in  this  proceeding?  We  think  he 
can.  In  Wright  v.  Sweet.  10  Neb.  190,  4  N. 
W.  1043,  It  Is  said:  "Upon  proceedings  to  re- 
vive a  Judgment  which  has  become  dormaut. 
•  •  •  no  objection  will  be  heard  which 
seeks  to  go  behind  the  original  Judgment.** 
But  this  case  does  not  decide,  nor  was  It  In- 
tended to  dedde,  that  a  person  against  whom 
It  was  sought  to  revive  a  Judgment  might  not 
make  the  objection  that  such  Judgment  was 
void,— that  Is  to  say,  that  there  was  no  coich 
Judgment, — and  that  such  fact  api>eared  on 
the  face  of  the  reoord.  Suppose  tfaat  iNaen 
had  dlsn^rded  tbe  notice  aerred  on  him 
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to  show  cause  why  this  JndgmMit  sbotdd  not 
be  revlTed;  the  coodltloiial  order  of  revivor 
then  would  have  become  absolute,  and  there 
are  autb(»rltie8  which  bold  that  such  order 
of  revlror  would  estop  Olsen  from  claiming 
that  the  original  Judgment  was  void,  the 
proceeding  to  revive  being  In  the  nature  of 
a  suit  on  the  Judgment  and  the  <»-der  of  re-. 
vlvor  Itself,  a  Judgment  that  the  Judgment 
revived  was  foUd  and  In  full  force.  Com- 
paret  v.  Hanna,  34  Ind.  74;  Kelly  t.  Donlln, 
70  BL  878;  Van  Fleet,  CoU.  Attack.  {  236, 
and  cases  there  cited.  This  point  Is  not 
necessary,  however,  to  the  decision  of  the 
case  under  consideration.  It  Is  not  raised 
by  counsel  In  their  briefs,  and  we  do  not 
determine  It  Nor  must  we  be  understood 
as  deciding  that  a  Judgmrat  Is  void  because 
the  defendant  Is  sued  or  summoned  or  de- 
scrfbed  In  the  Judgment  rendered  against 
him  by  a  fictitious  name,  or  because  he  Is 
designated  by  an  Initial  letter  of  his  given 
name.  What  we  do  decide  Is  that  the  Judg- 
ment rendered  by  the  county  court  In  the 
case  of  Enewold  T.  "F.  Olsen,  (full  name  un- 
known,)" was  void,  as  a  Judgment  against 
Ferdinand  Olsen^  because  the  summons  In 
the  case  was  not  personally  served  on  him. 
There  Is  no  error  In  the  record,  and  the  Jndg- 
moit  Is  affirmed. 

RTAN,  0.,  concurs.  IRVINE,  C,  having 
presided  at  the  trial  below,  took  no  part  In 
the  dedsltHi  here. 


OHAHA.  ft  R.  y.  RT.  GO.  T.  BRADY. 
(Supreme  Court  of  Nebraska.    Jan.  16,  1894.) 

RULXOAO  COMFAITIIS — ACCIDENTS  AT  CrOSSINOB 
— ^NKQLIOEXOE  — EZPEHT  EvmsNCS  —  Remirkb 

or  COUNHBL — ChaHPKRTT— DAMAQSa. 

L  By  the  statnte,  railroad  companies  are 
^▼en  the  right  to  lay  their  tracks  in  and  acrosa 
the  streets  of  the  mnnicipalitiea  of  this  state; 
and  thli  right  carries  with  it  the  correBponding 
duty  on  their  part  to  construct  and  malntaia 
at  all  times  propn  cRMsIngs  on  the  streets  inter- 
•ected  at  grade  1^  thtir  main  and  side  tracks, 
and  neglect  so  to  do  would  be  evidence  of  neg- 
ligeoce  whidi  would  render  the  railroad  com- 
pany liable  for  an  Injmr  oeeurring  by  reason 
thereof. 

2.  In  the  absence  of  a  municipal  ordinance 
and  of  express  statutory  requirements  on  the 
subject,  whether  a  rallnwd  company  la  jniiltj 
of  negliKence  In  not  maintaining  a  nagman  or 
some  other  equally  safe  and  efiicacions  instru- 
mentalltr  at  a  given  street  crossing  Is  a  iiues- 
tlra  of  fact  for  the  jury  to  determine  from  the 
circumstances  and  evidence  In  the  particular 
ease. 

3.  Railroads  cannot  be  operated  without 
noise,  and.  If  teams  are  frijhtened  by  the  usual 
noise  arising  from  a  pmdent  and  proper  man- 
agement of  a  train  or  en^ne,  the  railroad  com- 
pany is  not  liable  for  an  injury  resulting  from 
such  noise;  and  whether  the  noise  complained 
of  resulted  from  a  prudent  operation  of  the  rail- 
road or  its  appliances  is  a  question  to  be  de- 
termined from  the  circnmstaoces  and  other  ev- 
idence in  the  case.  That  the  noise  ctmplained 
of  was  unnecessarily  made  Is  not  of  itself  evi- 
dence that  its  making  was  u^ligence.  To  be 
•vldoiet  d  negligence,  the  noise  must  have 


been  made  under  audi  drenmstonces  and  sur- 
roundings OS  to  time,  place,  and  the  situation  of 
the  parties  as  to  show  a  neglect  to  exercise  that 
degree  of  care  which  a  reasonable  man  would 
have  exercised  under  the  clrcnmstances. 

4.  Issnee  as  to  the  existence  of  negligence 
and  contributory  negligence  and  as  to  the  prox- 
imate cause  of  an  Injury  are  for  the  Jury  to 
determine  when  the  evidence  as  to  the  facts  ts 
conflicting,  and  where  different  minds  ml^t 
reasonably  draw  different  inferences  as  tothese 
questions  from  the  facts  established.  Water- 
works Co.  V.  Dougherty,  S5  N.  W.  1061,  87 
Neb.  -— .  followed. 

5.  The  opinion  of  a  medical  expert  may  be 
based  (1)  on  his  acquaintance  witb  the  party 
whose  condition  Is  under  investigation,  (2)  upon 
a  medical  examination  of  him  which  he  has 
made,  or  (3)  upon  a  hypothetical  case  stated 
to  the  expert  In  court 

0.  Some  latitude  must  necessarily  be  given 
In  an  examination  of  medical  experts  and  In 
the  propounding  of  hypothetical  questions,  the 
better  to  enable  the  Ju^  to  pass  upon  the  ques- 
tion submitted  to  them.  It  la  the  privilege  of 
counsel  in  such  cases  to  asanme,  within  the* 
limits  of  the  evidence,  anj  state  of  facts  which 
he  claims  the  evidence  justifies,  and  have  the 
opinion  of  experts  upon  me  facts  thus  assnmed. 

7.  l^e  argument  of  counsel  to  the  jury 
should  be  limited  to  the  facts  In  evidence  and 
the  reasonable  Inferences  dedncible  therefrom. 
Connsel  charged  with  the  responsibility  of  the 
conduct  of  a  case  has  certain  rights,  as  well  as 
duties.  In  the  premises.  He  must  use  all  hon- 
orable menuB  to  protect  his  client's  Interests. 
He  must  net  honorably  and  fairly  with  the 
court,  opposing  counsel,  and  the  jury.  But  he 
may  of  nebt,  m  his  argument,  make  such  com- 
ment on  the  conduct  and  credibility  of  witness- 
es or  parties  to  the  suit  as  the  evidenoe  war* 
rants. 

8.  In  order  to  constitnte  chanqwrty,  the 
contract  between  the  attorney  and  his  client 
must  not  only  provide  that  the  attorney  shall 
have  a  part  of  the  money  or  thing  recovered  in 
the  action,  but  it  must  also  provide  that  the 
attorney  shall  at  his  own  expense  smnwrt  the 
suit,  be  responsible  for  the  costs,  and  take  all 
the  risks  of  the  litigation. 

9.  A  railroad  company  sued  for  damages, 
alleged  to  have  been  sustained  by  plaintiff 
through  Its  negligence,  cannot  interpose  as  a 
defense,  that  the  suit  Is  being  carried  on  by  vlr- 
tne  of  a  champertous  agreement  between  plain- 
tiff and  his  counsel;  Oils  is  a  d^oise  avail- 
able only,  if  at  all,  to  the  plaintiff  in  a  suit 
against  him  on  the  contract. 

10.  The  existence  of  neallgence  should  be 
proved  and  passed  upon  by  the  Jury  as  any  oth- 
BT  fiict.  It  is  improper  for  a  trial  court  to  state 
to  the  Jury  a  circumstance  or  group  of  dream- 
stances  as  to  which  there  has  been  evidence  ou 
the  trial,  and  Instruct  that  such  fact  or  group 
of  facts  amounto  to  ne^Igence.  At  most  the 
Jury  should  be  iustructea  uiat  such  circumstan- 
ces, if  established  by  a  preponderance  of  the 
evidence,  are  proper  to  oe  considered  in  de- 
termining the  edstence  of  negligence.  Railwu- 
Go.  V.  Baler,  65  N.  W.  918,  37  Neb.  — t  fol- 
lowed. 

11.  June  27,  1888,  Brady  was  injured  through 
the  negligence  of  the  railroad  company.  No 
bones  were  broken,  and  no  injury  was  visible. 
He  was  not  confined  to  his  bed  until  July,  1889. 
and  in  the  mean  time  worked  at  hauling  brick 
and  dirt,  and  indulged  some  in  athletic  sports. 
In  the  summer  of  1880  he  was  seriously  irfck 
with  inflammation  of  the  lining  membrane  of 
the  cheat  In  March,  1890,  he  sued  the  rail- 
road company  for  damages,  alleging  that  the 
injury  of  June  27,  1888,  was  permanent  At 
the  time  of  the  trial  he  was  suffering  from  a 
mortal  disease,  probably  consumption.  The 
juiT  found  his  condition  at  the  time  of  the  trial 
was  the  result  of  the  Injury  he  recdved  June 

I  27,  188&    aai,  that  for  this  verdict  to  stand 
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It  miut  bar*  for  sapport 
tbat  Brady's  condition  at  the  time  of  the  trial 
was  tlie  probable  and  reasonable  result  of  the 
Injury  received  June  27.  1888,  and  that  evi- 
dence that  his  nresent  condition  was  poaribly 
Oe  raanlt  of  saw  Injury  waa  not  nfflelent 

(KFUabns  by  tlw  Goort) 

Brrw  to  district  coort.  Madtaon  ooanty; 
Powera,  Judge. 

-Action  for  posonal  laJnrleB  by  George  E. 
Brady  against  the  Omaha  &  Bepnbllcaa  Val- 
ley Railway  Company.  There  was  Judgment 
for  plaintiff,  and  defendant  brings  arntf. 
Conditional  orAer. 

J.  M.  Thurston.  W.  R.  Kelly,  and  B.  P. 
Smith,  for  plaintiff  In  error.  Wlgton  & 
Whitham,  for  defendant  In  error. 

RAOAN,  C.  George  E.  Brady  sned  the 
Omaha  &  Bepnbllcan  Valley  Railroad  Com- 
pany la  the  district  court  of  Madison  coun- 
ty, for  damages  for  an  Injury  which  he  al- 
leges he  received  by  reason  of  the  railroad 
company's  negligence  on  the  27th  day  of 
Jiuic,  1SS8,  while  he  was  In  the  act  of  cross- 
ing the  railroad  company's  tracks  In  the  dty 
of  Norfolk  with  his  wagon  and  team.  He 
alle;;e<]  lu  his  petition  that  at  the  time  of 
his  injury  Norfolk  avenue  ran  east  and  west 
through,  and  was  the  principal  street  In, 
said  city;  and  that  the  railroad  company's 
main  and  side  tracks  crossed  said  avenue  at 
grade  In  a  northeasterly  and  southwesterly 
direction.  The  grounds  of  negligence  charged 
against  the  railroad  company  are  three:  "(a) 
That  the  railroad  company  hod  caused  the 
d-OBslngs  at  the  Intersection  of  said  avenue 
and  said  main  and  side  trac^  to  become  and 
remain  out  of  repair  by  removing  the  plank- 
ing from  between  the  rails  of  said  tracks  at 
said  crossings,  (b)  That  the  railroad  com- 
pany had  no  flagman  or  other  person  at  said 
crossing  to  give  warnhig.  (c)  That  plaintiff 
was  engaged  In  hauling  dirt  with  his  team 
of  horses  and  wagon  apon  said  avenue,  and 
while  so  engaged  In  driving  his  said  team 
and  wagon  along  and  upon  said  avenue  go- 
ing west,  when  about  to  cross  said  railroad 
and  side  trades  upon  said  avenue,  the  rail- 
road company,  by  Its  servants  and  agents, 
negligently,  wrongfully,  and  unlawfully,  sud- 
denly, and  without  warning  to  plaintiff 
caused  and  permitted  steam  to  discbarge  In 
great  volume,  noise,  and  with  hlsslug  sound, 
while  sold  engine  was  standing  or  moving 
slowly  on  defendant's  said  railroad  near  the 
north  margin  of  said  avenne  and  public  road, 
and  near  the  plaintiff's  said  team,  which  took 
fright  thereat,  ran  away  across  and  over 
s-nld  railroad  and  side  tracks,  and  the  dirt 
bed  or  plank  floor  of  said  wagon  upon  which 
plaiutiff  was  riding  became  loose,  and  fell 
to  the  ground,  and  plaintiff  was  struck  and 
thrown  by  reason  thereof  from  and  off  of 
said  wagon,  down  under  the  same,  and  was 
run  over  by  said  wagon  and  the  wheels 
thereof."  The  defense  of  the  railroad  com- 
pany,  aside  from  admitting  its  corporate 
character,  location  of  Norfolk  avenue,  and 


Iti  IntcraectUm  the  main  and  ilde  tzatte 
of  the  railroad,  was  substantially  a  gmeral 
dodal  of  the  avemienta  of  the  iwUtlon  and 
a  plea  of  omtributory  n^Ugaice  npw  the 
part  of  Brady.  Brady  had  a  Terdlct  aad 
Judgment,  and  the  railroad  company  brings 
the  case  here  for  review,  assigning  numer- 
ous errors,  of  which  we  notice  eight 

1.  That  the  evidence  doea  not  eatabBaii  any 
negiigoice  on  the  iiart  of  the  railroad  com- 
pany which  caused  Brady's  injury. 

(fL)  The  CoDdltloii  of  the  Croasli^.  The  ev- 
idence dlsdosea  that  the  railroad  company's 
track  and  side  tracks  croaa  Nortolk  aTenae 
as  alleged  in  the  petition.  Tbat  said  arcnne 
was  one  of  if  not  the  main  tbonni^ifare  ct 
aaXA  dty.  That  It  waa  much  oaed  botti  by 
the  oonntry  pet^  and  the  rertdents  of  the 
dty.  That  some  time  priw  to  Brady's  aod- 
dent  the  railroad  company  had  removed  the 
planking,  or  a  part  ct  it,  from  between  the 
rolls  of  their  tracks  at  said  crossings,  and  at 
the  date  of  the  casualtr  the  aald  crnwalngi 
wo-e  not  In  good  conditlmL  That  Brady,  m 
the  day  of  his  Injutr.  was  engaged  In  taanUng 
dirt  from  a  point  west  of  these  crosslnvB,  and 
passed  over  them  with  his  wagon.  That 
while  he  was  driving  west  for  a  load  of  dirt, 
sitting  on  the  dirt  boards  of  bis  wagon,  and 
while  about  to  pass  over  the  croaslng  of 
Norfolk  avenue  and  the  main  track,  his 
hcnnes  became  frightened  at  the  noise  made 
by  escaping  steam  from  the  locomotive  en- 
^ne  of  the  railroad  company  on  said  main 
track,  ran  away,  and  over  the  crossings  tit 
the  said  tracks.  The  chucking  and  striking  of 
the  wheels  of  his  wagon  against  and  between 
said  tracks  loosened  the  dirt  boards  on  his 
wagon,  causing  an  end  of  one  of  them  to 
fall  to  the  gromid  and  the  other  end  to  strilu 
Brady  on  his  side,  and  to  knock  him  off  his 
wagon,  one  wheel  of  which  passed  over  his 
body.  It  does  not  clearly  appear  whether 
his  hurt  was  caused  by  being  struck  by  the 
dirt  board  or  by  the  wagon  wheel  passing 
over  him.  I  am  not  aware  of  any  statute  In 
this  state  which  expressly  provides  that  rail- 
road companies  shall  construct  and  maintain 
in  good  order  street  crossings  at  the  grade  in- 
tersections of  their  railroad  and  side  tracks 
with  the  streets  of  the  dtles  of  this  state; 
but  railroad  companies  are  by  the  statutes 
given  the  right  to  lay  their  tracks  In  and 
across  the  streets  of  the  mtmidpalitles  of  the 
state,  and  this  ri^t  carries  with  It  the  cor- 
responding duty  on  the  part  of  the  railroad 
companies  to  construct  and  maintain  at  all 
times  proper  crossings  on  the  streets  inter- 
sected at  grade  by  their  tracks  and  side 
tracks,  and,  If  an  Injury  is  caused  by  reason 
of  their  n^ect  to  do  either,  they  are  liable 
thM-cfor.  2  Wood,  Ry.  Law,  p.  958;  Worster 
V.  Railroad  Co..  50  N.  Y.  203.  Ihere  Is  suf- 
ficient competent  evidence  in  the  record  to 
sustain  the  Jury's  verdict  to  the  extent  that 
Brady  was  Injured  throngh  the  negligence  of 
the  railroad  company  in  falling  to  kc^  io 
good  r^talr  the  croasinga  at  the  Intfifaectloa 


Digitized  by 


XeU) 


OUAHA  A  B.  v.  BT.  CO.  v.  BBADT. 


769 


«f  the  railroad  and  tfOe  tracks  wiOi  Norfidk 
avenne. 

(b)  Tbe  Flagman  at  OroaabigB.  Tbe 
^ce  on  tha  trial  was  oonflletbiK  aa  towhetli- 
«r  ttaera  vas  a  flagman  at  tba  cmaalng  at  the 
time  of  tbe  accident  For  the  imrpoaoa  at 
tlila  opinion  we  aball  oaanme  tliere  waa  none. 
7bere  la  no  atatate  in  fhla  atate  whlcb 
iweealy  makea  It  the  duty  of  a  raOvoad  cmn- 
pany  to  keep  a  flagman  at  the  crosslngB  of 
«lty  Btreeta,  nor  la  thore  anything  In  the  ree> 
«rd  Bbowlng  that  auch  duty  waa  enJiAned  on 
tbe  railroad  company  by  the  ordlnaneea  of 
the  dty  of  Norfolk.  No  rnle  can  be  laid 
down  by  the  ooorta  in  aoch  mattera  that 
might  not  work  Injoatlce.  It  cvtahdy  la  not 
the  dnty  of  a  railroad  company  to  maintain  a 
flagman  or  watchmen  or  gates  at  all  croaa* 
inga  of  aU  streets;  and,  on  the  other  band, 
It  la  thebr  dnty  to  ao  nae  their  ivoperty  and 
franchlaea  aa  not  to  vnneeeBaarlty  injure  otb- 
«u  lu  the  abaence  of  ft  dty  erdlnanoe  and 
all  statutory  reqoirementa  on  tha  anbJeM; 
whether  a  railroad  company  la  guilty  oi  neg- 
ligence In  not  maintaining  a  flagman  or  amne 
other  equally  safe  and  effloadona  tastra- 
mentallty  at  a  particnlar  street  eroaalng  la 
a  question  of  ftict  for  tbe  Jury  or  trial  court 
to  detomlne  from  all  tbe  drcnmstanoes  of 
the  particnlar  caae;  and  while  there  la  no 
doubt  It  was  the  duty  of  tbe  railroad  enn- 
pany  to  maintain  a  flagman  or  some  other 
equally  safe  InstrmnentaUty  at  this  cronring 
to  warn  pwsona  about  to  come  on  sold  cross- 
ing of  approaching  danger,  yet  the  neglect  of 
ttaia  duty  by  tbe  railroad  company  In  tbla  in- 
stance neither  prodnced  nor  contrlbcted  to 
Brady'a  tnjnry,  and.  If  thia  verdict  depoided 
tbr  ita  nppwt  on  soeh  default,  It  could  not 
stand.  The  nolae  of  escaping  steam,  whldi 
frigbtened  Brady'a  horses,  was  |«odaced  by 
tbe  engineer  opening  the  cylinder  cocks  of 
fela  engine^  at  that  time  mxth  of  tbe  avenufl^ 
and  not  approaching  w  about  to  approach 
the  avenoe.  bnt  baOklng  or  about  to  bade 
away  from  the  crossing.  Counsel  for  Brady 
«igne--lf  we  understand  them— that  the  ratt> 
road  company  Oonld  baTe,  by  a  flagman  or 
othenrtse  at  tba  (zoaslng,  given  notice  to 
Brady  that  tbla  noise  waa  about  to  be  made, 
and  that  the  failure  of  tbe  railroad  company 
to  do  ao  waa  evidenoe  of  n^igoice  to  go  to 
tbe  Jury.  The  duty  of  a  flagman  or  watch> 
man  at  a  street  eroaslng  la,  aa  we  underatand 
it,  to  warn  persona  about  to  go  on  the  cross- 
ing of  approadiing  trains,  cars,  or  englnefl, 
I.  e.  danger.  How  could  a  flagman  at  this 
«rosdflg  have  known  that  this  engineer  was 
about  to  open  the  valvea  ctf  his  engine? 
And  a  rule  of  law  tbat  made  it  evidence  ot 
negUgesftce  agobiat  a  railroad  company  tor  It 
not  to  apprise  peraona  about  to  come  on  tbe 
crossing  that  an  engine  or  other  machbiery 
m  the  track  was  about  to  cauae  a  nolae 
naoal  and  Incident  to  tbe  operatltm  of  said 
railroad,  would  be  both  unjust  and  opprea- 
slre.  We  are  aware  that  aucb  a  rule  waa 
laid  down  by  Ibe  supreme  oourt  of  Iowa  In 

v.57H.w.na7 — 49 


Out  V.  Baflrood  Oo,  56  Iowa,  166,  7  N.  W. 
9,  and  9  N.  W.  116,  but  with  the  hlgtaeat  re- 
spect for  tbat  tribmaal,  we  cannot  follow  ita 
oottdmdona  In  tbat  case  on  tills  point 

(c)  Tike  S&K^w  of  Steam.  It  appears  from 
the  evidence  that  wtaUe  Brady's  team  waa 
on  or  nearly  over  the  crossing  of  tbe  main 
trade  a  locomotive  engine,  beaded  south  on 
aald  main  track,  scmie  60  feet  north  of 
Brady's  team,  waa  dther  backing  slowly  or 
about  to  bade  away  from  the  crossing,  and 
while  tiie  team  and  engine  were  In  this  situa- 
tion the  mglneer  permitted  the  steam  to  es- 
cape from  the  cylinder  cooks  of  his  engine^ 
the  noise  of  whldi  flrli^tened  Brady'a  team, 
and  caoaed  It  to  run  away.  That  the  uoiae 
made  waa  not  nctremdy  load,*nor  waa  it 
an  unnsual,  hideous,  or  frightful  one.  That 
the  oiglne  had  be«  taken  a  short  time  be> 
fore  ftom  the  roundhouse,  where  it  had  stood 
tiie  previous  nls^t  That  tbe  employee  of 
tiie  railroad  company  had  been  doing  aome 
■iritchlng  with  it  In  making  up  a  train  Oiat 
waa  about  to  go  out  and  at  the  time  of  the 
"letting  off  ateam"  the  engbie  and  train  were 
backing  or  about  to  back  up  to  the  atation. 
That  08  an  engine  cools  down  the  steam  con- 
denses In  tbe  cylinders,  and  it  la  necessary 
for  the  i«otectlon  of  tbe  «iglne  to  force 
tiie  water  fwmed  by  this  omdensation  out 
of  the  cyllnden  befwe  sending  the  engine 
out  on  tbe  road.  This  Is  done  by  opening 
"tile  valvea  in  the  cyllnd^.  That  from  the 
time  the  engine  came  out  of  Its  stall  to  the 
moment  of  tiie  acddent  suffldent  time  hnd 
dapsed  for  ^leotlng  the  oondeiued  steam 
from  tbe  cylindera.  That  tbe  act  of  letting 
off  steam"  at  ttie  time  It  waa  done  was  not 
necessary  for  tiie  proper  opn-ation  or  protec- 
tlm  of  the  engine.  That  tbe  train  had  Jjost 
badced  over  the  crossing  from  a  iKtlnt  south 
of  the  avenue.  That  this  avenue  was  mudi 
travded,  and  otbera  besides  Brady,  with 
tsams,  were  m  It  but  not  In  the  Immediate 
vldnlty  of  the  crossing  at  tiie  time  the  train 
badced  over  It  Tbat  the  engineer,  when 
he  paaaed  the  crossing,  observed  Brady  or 
otben  on  tbe  street  and  near  (be  crossing, 
and  that  at  tiie  time  be  <ven«d  the  valves 
of  his  engine  he  was  aware  of  Brady's  prea> 
ence  mi  or  near  the  croaelnft  are  not  estab- 
lished by  the  testimony.  These  facta  were 
compctrat  evldmce  to  go  to  the  jury,  as  th^ 
were  port  of  tbe  thbiga  done;  but  they  woe 
not,  under  aU  the  facts  and  drcumatances  In 
this  case,  evidence  tbat  the  act  of  unneces- 
sarily "letting  <M  ateam"  waa  a  negligent 
(m&  If  the  record  dlsdoaed  that  tbe  en- 
gineer In  diarge  ot  the  train,  at  tbe  time 
he  opened  tbe  valvea  of  bis  engine,  was 
aware  of  the  presence  of  Brady,  or  otiier 
persons  with  teams,  at  tbe  crosstaig,  then 
these  facts  would  have  been  evidence  of 
negligence  for  a  jury's  consldmitlon.  If  tiie 
facta,  drcnmatancea,  and  situation  of  tbe 
parties  had  been  such  at  the  time  this  steam 
escaped  aa  to  make  It  tbe  duty  of  the  en- 
glneor  to  be  awara  <tf  Brady's  presence^  then 
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tba  englneer*B  act  of  opening  the  ralres 
would  bare  been  evMenoe  of  ne^Igence  tm 
the  Jury's  consideration.  The  evidence  does 
not  show  that  the  oiglneer  at  the  time  was 
aware  of  Brady's  presence,  but  tint  Im- 
mediately prl(V  to  the  esct^lng  ot  this  steam 
Che  oiglne  luul  been  backing  north  towards 
and  across  Norfolk  avenae.  During  this 
time  It  was  the  duty  of  the  engineer  to 
keep  a  locAont  In  the  direction  towards 
which  his  engine  was  moTlng.  When  hln 
engine  passed  the  Nwfolk  arenne  crossing, 
Brady  was  a  hundred  feet  away,  and  the  va- 
glneer  was  nnder  no  obligations  to  obserre 
him,  or  his  conduct,  at  that  distance.  If  at 
the  time  the  enghie  passed  the  crossing  at 
Norfolk  aTBDue  Brady  and  Us  team  had 
berai  In  the  Immediate  Tlolnlty  ot  the  eross- 
Ing.  the  facta  might  have  been  competoit 
for  the  inry.  At  the  Tery  moment  the  en- 
glne»  permitted  the  escaping  of  the  steam 
his  engine  was  either  moving  w  about  to 
move  north  away  frcun  the  crossing,  and  In 
either  case  It  was  engineer's  du^  to  be 
then  on  the  lookout  for  obaemtlons  on  the 
tradt  in  the  direction  his  engine  was  moving 
or  about  to  move;  and.  If  he  was  not  so  en- 
gaged, that  fact  would  be  evldmce  of  neg^ 
gence.  Suppose,  at  the  time  the  steam  es- 
caped, the  engineer  had  been  looking  towards 
the  croBBing  he  had  Just  passed,  and  his  train 
had  Btnuft  and  Injured  a  child  on  the  tnujk. 
Could  this  company  ocape  liability  therefor 
by  saying  that  the  oiglneer  did  not  see  the 
<^hiia  In  time  to  sti^  his  train  because  at  the 
moment  of  the  accident  he  was  lotting 
bade  towards  the  point  from  which  his  train 
was  receding?  We  think  no  lawyw  wiU  con- 
tend that  the  railroad  company  could  escape 
liability  on  any  such  grounds.  BaUroada  can- 
not be  operated  without  noise,  and  If  teams 
are  trli^tened  by  the  usual  noise  arising 
from  a  prudent  and  proper  management  of  a 
train  or  engine  the  railroad  ctxnpany  la  not 
Uatde  for  an  Injury  resulting  from  such  noise. 
The  making  of  an  unnecessary  nolae  by  a 
railroad  company— as,  hi  this  case,  the  esca)>- 
Ing  of  steam^is  not  of  Itself  evidence  of  neg- 
llgence.  It  may  or  may  not  be.  To  be  negU- 
gence,  the  noise  must  liave  been  made  under 
such  circumstances  and  surroundings  as  to 
time,  place,  and  situation  of  tlw  parties  as 
to  establish  a  neglect  to  exerdse  that  d^pee 
of  care  which  a  reasonable  man  would  have 
«z»dsed  under  the  drcumatances.  If  this 
verdict  depraded  for  Ite  8npp<Hrt  an  the  al- 
leged negligence  of  the  railroad  company's 
en^eer  in  opening  the  valves  of  the  engine, 
and  unnecessarily  permitting  the  escape  of 
the  steam  ther^nm.  It  could  not  stand.  But 
the  verdict  does  not  rest  alone  on  sudi  al- 
leged -act  (tf  negligence;  and  the  Instruction 
of  the  district  court  by  which  the  Jury  was 
pramltted  to  consider  the  unnecessary  escape 
of  steam,  and  the  noise  made  thereby,  as  evi- 
dence of  ne^igence^  though  erroneous,  was 
without  prejudice  to  the  railroad  company,  as 
the  proximate  cause  of  Brady's  Injiury,  as 


proved,  was  the  bad  condition  of  the  railroad 
and  switch  trade  crosdngs  of  Norfolk  av- 
enue; and  there  is  an^e  evidence  to  sustala 
the  Jury's  flndtaig  that  Brady  was  InJnred  by 
the  negligence  of  the  railroad  company,  after 
excluding  all  the  evldeooe  on  the  subject  oC 
escaping  steam. 

2.  That  Brady's  Injury  was  the  result  ot 
his  contributory  negUgoiceL  The  evidoice 
shows  that  Biady  knew  the  planks  had  been 
removed  from  between  the  rails,  and  that  the 
crossings  were  out  of  repair;  that  his  horses 
would  becMne  frightened  if  it— the  railroad 
company— "let  (tf  steam;"  that  he  saw  ahead 
ot  him  Uie  train,  backing  slowly  north  acrow 
the  avenue  on  which  be  was  driving,  while 
He  was  100  feet  from  the  crossing;  that  be 
todc  no  especial  precautions  for  his  safety 
when  approaching  the  crossing,  but  sat  am 
the  boards  on  his  wagim,  with  his  feet  haiic- 
tng  at  the  aide,  and  holding  his  lines  as  be 
ordinarily  did  when  approaching  a  ctossIds. 
In  Foxworthy  v.  Hastings,  23  Neb.  772,  87 
N.  W.  657,  It  is  said:  "Negligence  is  doinc 
something  which  a  prudent  man,  under  the 
dnnmstances,  would  not  da"  Now,  did 
Brady,  in  driving  on  this  crossing  at  the 
time.  In  view  of  the  aituatton  of  the  p"gfnffh 
his  knowledge  of  the  disposition  of  his  team, 
and  the  cwuUtlcm  of  the  crossings,  do  some- 
thing which  a  prudent  and  reasonable  ouui 
would  not  have  done?  Diflfereat  minds 
mi^t  honestly  answer  the  question  difTer- 
oitly,  and  the  question  is  therefore  one  for 
the  Jury.  Uncohi  v.  OlUllan*  18  Neb.  114^  24 
N.  W.  4M;  Orleans  TlUsge  v.  Peny,  24  Nebt 
881.  40  N.  W.  417;  Brown  v.  Brooks,  (Wla.) 
OS  N.  W.  88S;  BaOway  Oow  v.  Baiw,  87  Nek 
— k  65  N.  W.  918;  Waterworks  Co.  r.  Don^ 
erty,  37  Neb.  — »  65  N.  W.  UNO. 

S.  Tliat  the  ooort  ored  in  orcrmlliig  ob- 
Jections  made  to  hypothetical  questlonB  pro- 
pounded to  ^pots  by  Biady^  ooanaeL 
Brady  brought  tUs  suit  some  20  nuwtlw 
afto-  he  was  hurt  During  the  summer  of 
1S89  he  was  sick,  and  attended  by  (be 
physicians  eumlned  as  experts,  and  was 
also  examined  at  the  trial  by  tbe  phyaldaas 
in  the  preeoioe  of  the  Jury;  and  It  t^pemn 
from  tbe  evidence  that  Brady  was  thea 
afflicted  with  a  mortal  disease,  probably 
consumption.  l3r.  Hagey,  one  of  tbe  pby^ 
stdans,  after  testll^ing  that  he  visited  Brady 
professitmally  In  the  summer  of  1888;  and 
had  heard  bis  evidence,  was  asked  by 
Brady's  oounsrt  this  question:  "Q.  State 
whether  tbe  condition  In  which  you  found 
him  at  that  time— summer  of  1888— might  be 
the  result  of  an  injury  rectfved  in  Jane, 
1888."  Ooansel  t<xc  the  railroad  company 
interposed  to  this  question  the  fallowing: 
"Objected  to  1?  the  defendant  as  Improper, 
as  It  Is  founded  partially  upon  the  menioty 
of  tbe  witness  as  to  what  testimony  ^vaa 
given  by  the  plaintiff  to  the  Jury."  Tbe  trial 
court  overruled  the  ol^ection,  and  tbe  rail- 
rond  company  excepted.  Dr.  Salter,  one  of 
the  physicians  who  had  attended  Brady  dor. 
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Ins  his  tfdcneai  In  1880.  and  szamlned  bim 
at  the  trial,  was  asked  by  Brady's  coonBcl 
this'  question:  "Q.  Now,  you  may  state 
whether.  In  your  Judsment,  his  present  con- 
dition may  be  tbe  result  of  an  Injury  which 
the  plaintiff  recetred,  as  testified  to  him 
oa  June  27,  1888,  taking  into  account  Us 
entire  testimony  as  to  his  physical  condition 
since  that  tlm^  proridlDg  such  testimony 
and  providing  such  facts  as  are  testlfled  to 
by  him  are  truew"  To  this  there  was  the 
same  objection,  same  ruling  of  the  trial  court, 
tind  exception  taken  by  the  railroad  com- 
pany. It  will  be  observed  that  tiie  objeo- 
tlf«  iB  "that  the  witnesses  remembered  only 
part  of  Brady's  eTldence.**  We  have  no 
means  of  knowing  how  this  was.  The  reo- 
wd  Is  silent  on  the  subject  The  exp&t 
was  not  examined— before  answering— ob- 
jecting cotmsel  as  to  how  much  of  Brady's 
evidence  he  bad  heard  or  remembered.  The 
objection  itself  was  not  on  Its  face  a  valid 
one.  The  opinion  of  a  medical  exp^  may 
be  based  (1)  on  his  acquaintance  with  the 
party  who  Is  under  Investigation,  02}  on  a 
medical  examination  of  him  which  he  has 
made,  (3)  and  upon  a  hypothetical  case  stat- 
ed to  the  expert  In  court  Lawson,  Exp. 
Bv.  144.  "Some  latitude  must  necessarily 
be  given  In  tbe  examination  of  medical  ex- 
perts, and  In  the  propoondlng  of  hypothetical 
questions  for  their  opinions,  the  better  to 
enable  the  Jury  to  pass  upon  the  questions 
submitted  to  them.  The  opinion  Is  the  opin- 
ion of  tbe  expert  fOiA,  If  the  facts  are  found 
by  the  Jury  as  the  counsel  by  his  questions 
assumes  them  to  be,  the  opinion  may  have 
some  weight;  otherwise  not  It  is  the  priv- 
ilege of  counsel  in  such  cases  to  assume, 
within  the  limits  of  the  evidence,  any  state 
of  facts  wblcb  he  claims  the  evidence  Justi- 
fies, and  have  the  opinion  of  experts  upon 
tbe  facts  thus  assumed."  Filer  v.  Railroad 
Oo.,  48  N.  Y.  42.  In  Wright  v.  Hardy,  22 
Wis.  348,  the  following  hypothetical  ques- 
tion was  approved:  "Suppose  his  statements 
relative  to  the  amputation  and  Its  conse- 
quent treatment  to  be  truthful,  was  or  was 
not  the  amputation  well  performed?  Was 
the  Bubsequeut  treatment  of  the  patient 
proper  or  Improper  ?"  In  Hunt  v.  Gas 
Light  Co.,  8  Allen,  1G9,  this  hypothetical 
question  was  approved:  "Having  heard  the 
evidence,  and  assuming  tbe  statements  made 
by  the  plaintiff  to  be  true,  what.  In  your 
opinion,  was  the  sickness,  and  do  you  see 
any  adequate  cause  for  the  same?"  Also, 
In  Oetchell  v.  HIU,  21  Minn.  464,  this  hypo- 
thetical question  was  approved:  "Supposing 
all  these  facts  you  have  beard  testified  to  are 
true,  what  Is  your  opinion?"  The  hypothet^ 
leal  questions  objected  to  were  not  very 
happily  framed.  Th^  called  for  the  opin- 
ions of  experts  as  to  possibilities  Instead  of 
probabilities;  but  they  were  not  objected  to 
OD  that  ground,  and  the  court  did  not  err  In 
oTOTuling  the  objections  made. 
4.  That  the  ooinrt  erred  In  refusing  to  ad* 


mlt  in  evidence  a  memorandum  hotA.  Brady 
testified  that  from  the  Ume  of  the  runaway 
nntil  the  time  of  the  trial  he  had  never 
been  a  well  man,  and  had  done  no  labor  of 
any  consequence.  A  witness  for  the  rail- 
road company— one  Qerecke,  the  managw  of 
a  brltib:  and  tUe  company  In  Norfolk-^testt 
fled  tiiat  from  August  20,  1888,  to  October 
of  tbe  same  year,  and  In  April  and  June 
of  1880,  Brady  was  engaged  In  haidlng  brldc 
from  the  yard  of  Qoecke.  Witness  kept  a 
memcnandum  book  In  which  he  entered 
Brady's  name  at  fba  time  he  rec^red  brick, 
and  the  number  of  loads  hauled.  Brady 
also  signed  his  name  In  this  book  aa  a  re- 
ceipt fcff  the  Wdt  received.  The  exclusion 
of  tills  bo(A  was  not  ^Judicial  error.  The 
question  at  Issue  was  not  whether  Brady 
signed  his  name  in  this  bo<du  but  wheth»  he 
hauled  and  handled  the  tolck.  The  book 
was  not  the  best  evidence  to  n^ve  the  fioct 
of  Brady's  performing  labw.  That  was 
proved  by  Oeredte  and  others,  who  testlfled 
that  they  saw  him  loading  and  hauling 
brick,  and  tta^  statements  ware  tbe  best 
evidence  of  the  fftcts  sought  to  be  proved. 

5.  That  the  court  erred  In  ruling  that  cer- 
tain statements  made  by  Brody's  counsd 
In  his  argument  were  proper  deductions 
from  the  evidence.  The  statemmt  of  coun- 
sel was  as  follows;  "I  say,  with  their  wealth 
and  their  influence  which  they  possess,  and 
I  say  that  with  Ransom  and  the  balance  of 
them  looking  up  and  searching  for  evidence 
that  they  have  brought  against  us,  that 
thetr  agents  themselves  knew  that  they  were 
swearing  to  a  state  ot  facta  that  never 
could  have  existed,  never  did  ^Ist,  and 
could  not  wdl  have  existed."  Upon  ob- 
jection made  by  counsel  for  the  railroad 
company  to  these  remarks,  the  trial  court 
said:  "I  think  the  gentleman  has  a  right  to 
draw  bis  own  conduslons  from  the  evi- 
dence." To  this  ruling  of  the  court  counsel 
for  the  railroad  company  took  exception. 
The  question  Is:  Was  this  statement  a  fair 
deduction  or  ccmcluslon  from  the  evidence, 
or  was  it  so  unwarranted  by  anything  In 
the  testimony  as  to  be  prejudicial  error,  and 
was  the  trial  court  wrong  In  holdlug  that 
the  evidence  In.  the  case  warranted  counsel's 
conclusions?  Tbe  witness  Ransom  testified 
that  be  was  In  tbe  employ  of  the  railroad 
company;  that  his  business  was  to  look  up 
evidence  for  the  company  In  cases  like  the 
one  on  trial;  that  he  spent  half  his  time  at 
this  business;  and  that  part  of  his  visits  to 
Norfolk  had  been  for  the  purpose  of  looking 
up  evidence  In  the  case  on  trial.  Joe  Flynn,. 
anoth^  witness  for  the  railroad  company, 
said  his  occupation  was  anything  he  could 
get  to  do.  That  he  had  been  figuring  around 
lit  a  Uttle  of  everythmg  the  past  season. 
That  he  could  not  say  he  was  In  the  employ 
of  the  railroad  company.  "The  way  my  un- 
derstanding Is  this:  Of  course,  I  went 
around,  and  what  time  I  used  for  them  they 
agreed  to  pay  me  my  wages.  Of  course,  1 
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vas  under  no  written  agreement  or  nnytbliig 
of  the  kind.  If  I  happened  to  meet  any  one 
I  wouM  go  around  wltb  blm  to  Mr.  Ran- 
•om.  Q.  Tbey  agreed  to  pay  70a  for  wba^ 
ever  70a  did  tor  them?  A.  Z  will  answer 
It  Just  as  I  said:  I  was  not  In  tbelr  employ 
at  oU.  If  I  was  undw  any  expense,  or  lost 
any  of  py  tlme^  tbey'  vnxe  to  pay  me  for 
It  There  was  nothing  said  about  my  com- 
ing to  work  for  them,  or  about  being  in  tttelr 
employ  at  all,  but,  In  case  that  I  lost  a  day 
In  running  around*  tbey  wko  willing  to  pay 
me  fcv  it  I  was  not  in  their  employ  fw 
any  eotain  time.  Q.  Did  they  not  agree  to 
give  yatx  fSO  for  your  woik  In  this  case? 
(Ballrood  Oa  r.  Clarke;  67  N.  W.  64S,  tried 
Just  before  this.]  A.  WhUe  they  did  not 
agree  to  do  It  but  my  fees  and  erpaues 
amounted  to  that;  that  was  what  my  fees 
and  expenses  amounted  to.  Q.  Iff  It  not  true, 
Joe,  that  you  are  now  wtnSEing  for  them  In 
the  same  way*— that  is,  In  this  case?  A. 
There  has  nothing  been  said  about  It  at  alL 
Q.  Not  at  all?  A.  No,  sir.  Q.  la  It  not  true 
that  you  have  bem  detailed  to  get  their  wit- 
nesses for  them,  and  to  talk  with  them?  A. 
fee,  sir;  I  have  talked  with  them.  Q.  Is  it 
not  true  that  yon  have  been  assistlDg  Mr. 
Wethwby  and  the  others  in  getting  wit- 
nesses for  this  trial?  A.  I  cannot  say  par^ 
ticularly.  Q.  W^,  you  expect  to  be  paid 
ior  your  work?  A.  I  do  not  know  that  I 
have  done  any  work.  Q.  Yon  ea^ect  to  get 
paid  for  your  wwk,  what  you  have  done? 
A.  I  have  got  my  fees.  Q.  Tou  have  got 
your  fees?  You  have  got  your  pay?  A.  Yes, 
sir;  I  demanded  them  as  I  went."  We  are 
very  clear  that  counsel's  remarks  were  war- 
ranted by  the  evldwce,  and  that  the  court 
was  not  In  «Tor  in  hlv  ruUng.  The  argu- 
□leut  of  counsel  in  addressing  the  Jury 
sbotUd  be  limited  to  the  facta  In  evidence, 
and  to  the  fair  Inferences  to  be  drawn  ttaa«- 
frvm;  and  counsel  should  be  allowed  In  his 
argument  to  draw  all  reasonable  and  fair 
deductions  from  the  evidence.  A  lawyer 
charged  with  the  reciponsil^^  of  the  con- 
duct of  a  case  has  certain  rights,  as  well 
as  duties,  in  the  premises.  On  the  <Hie  hand» 
be  must  use  all  honorable  means  to  jvotect 
his  client's  interests.  He  must  act  honorably 
snd  fairly  with  the  court  opposing  counsel, 
and  the  Jury;  but  he  should  not  be  restrained 
In  his  argumoit  from  making  such  com- 
ments on  the  conduct  and  credibility  of  wit- 
nesses or  parties  to  the  suit  as  are  Juatlfled 
by  the  evidence. 

6.  That  this  suit  Is  prosecuted  under  a 
duimpertoua  agreement  between  Brady  and 
Us  counsel,  and  that  the  court  erred  In  not 
io  holding,  and  dismissing  the  snit.  l^e  con- 
tract referred  to  Is  as  follows:  "It  Is  hereby 
agreed  by  and  between  Oeorge  E.  Brady  and 
Wlgton  &  Wlttaam  that  said  WIgton  &  Wlth- 
ain  act  as  attorneys  for  said  Geo.  B.  Brady, 
and  shall  do  and  perform  such  legal  work 
Hnd  awvices  as  shall  be  necessary  and  prop- 
er In  tbe  prosecution  and  collection  of  a 


claim  of  said  Geo.  SL  Brady  against  tbe 

Omaha  &  Repuhlleiui  Valley  Hallway  Com- 
pany for  personal  injuries  received  l>y  said 
Bndy  an  or  about  June  27th,  1888;  and  in 
otnuddoatlon  of  said  agreement  on  the  pan 
of  Wlgton  &  Witbam  said  Bmdy  agrees  to 
give  the  management  and  trial  of  the  case 
about  to  be  begun  for  the  coUectim  of  said 
dalm  to  the  said  Wlgton  &  Wltham  as  Us 
attom^s,  and  to  pay  an  amoont  equal  to  one- 
half  of  the  amount  recovered  from  sold  com- 
pany, either  by  compromise  or  Judgment" 
The  text  writers  are  not  entirely  agreed  in 
their  definitions  of  the  term  "champerty." 
Lord  Ooke  defines  the  term  thus:  "To  main- 
tain and  have  part  <tf  tbo  land,  w  anyOOng 
out  of  the  land,  or  psyt  of  the  debt  or  other 
thing  In  plea  or  suit"  CaUttSa8,B.  Ser- 
geant Hawkins  defines  the  term  thus:  "The 
unlawful  matntraianoe  of  a  anlt  In  conalder- 
atton  of  some  bargain  to  have  part  of  the 
thing  in  dispute,  or  some  profit  oat  of  It" 
2  Hawk.  P.  a  p.  463, 1 1.  Mr.  Ghitty  defines 
it  thus:  "Champwty  is  the  porchaslng  a  anlt 
or  right  ot  acUon  of  another  person  or  order. 
It  la  a  bargain  with  the  plaintiff  or  defendant 
to  divide  the  land  at  other  matter  betvem 
them  if  they  prevail  at  law,  whereupon  the 
champertee  Is  to  caxiy  on  the  party's  salt 
at  his  own  expoue."  2  Chit  Cont  (IIOl 
Amor.  Bd.)  oeO.  Mr.  Bladcstome  d^nes  It 
thus:  »A  bargain  with  the  plaintiff  or  de- 
fendant  to  divide  the  land  or  other  matter 
sued  for  between  them  if  they  prenUl  at  law, 
whereupon  the  champertnr  Is  to  carry  on 
the  party's  suit  at  his  own  ezpena&**  4  BL 
Comm.  130.  Champerty  Is  not  a  criminal 
offense,  nor  Is  a  champertous  contract  Illegal 
under  our  statutes;  and.  If  this  contract  is 
(diampertous  and  voidable,  It  Is  because  It  Is 
contrary  to  pubUc  policy  to  enforce  It.  Adop^ 
Ing  the  definition  of  champor^  given  by 
Mr.  BlackstraMb  and  Interpreted  in  the  ll^t 
and  language  of  that  deflnltion,  la  this  coo- 
tract  champertous?  It  will  be  observed  that 
one  «f  fh%  essential  donents  oC  the  vtoe  of 
champer^  Is  that  the  cfaampertor  must  carry 
on  the  litigation  at  Us  own  npoise.  lliere 
is  no  such  provision  In  tiie  contract  assailed 
here  as  champertona.  Another  dement  at 
the  vice  of  champertjr  as  defined  above  Is 
that  the  agreement  must  provide  f<H>  the 
division  of  the  subject-mattra'  of  the  suit  if 
snocessfnl.  between  the  parties  to  the  cham- 
pertous agreement  This  dement  Is  also 
laddng  In  the  contract  under  conaldwatlon. 
The  language  la:  "To  pay  an  amount  e<nul 
to  one-half  of  the  amount  recovered."  It  is 
not  stipulated  that  Brady's  counsel  shall 
have  any  cotaln  part  of  the  sum  reoovcfed. 
but  their  compensation,  if  they  are  success- 
ful, Is  to  be  measured  by  the  amount  of  the 
recovery.  The  courts  are  not  in  complete 
harmony  as  to  what  contracts  are  champer^ 
tous.  The  weight  of  authotl^  seems  to  be 
that  ocmtraets  between  attorney  and  dtent 
by  which  the  attorney  agrees,  in  coaalden- 
tton  eC  bavtng  a  part  of  the  tihing  recovered. 
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to  support  tbe  litigation  at  tala  own  expense,  ] 
are  diampertous;  but  where  ttae  attorney 
does  not  undertake  to  support  the  litigation 
at  hlB  own  expense,  bat  simply  agrees  to 
render  tbe  ordinary  services  of  an  attorney 
In  coDsfderatlon  of  receiving  a  part  of  the 
thing  recovered,  then  the  agreement  Is  not 
champertooa.  In  Blalsdell  v.  Ahern,  144 
Mass.  38S,  11  N.  SL  6S1,  the  contract  pro- 
vided: "Said  counsel  and  attorney  are  to 
depend  upon  the  contingency  of  snccess  fbr 
their  fees  for  all  services  rendered  in  the 
ease,  and  tbe  counsel  so  employed  shall,  in 
vleir  of  the  uncertainty  of  the  result,  be  en- 
titled to  very  large  and  liberal  fees.  In  no 
event  to  exceed  flf^  per  cent  of  the  amount 
collected  by  them;"  the  client  was  to  pay 
all  costs.  In  an  action  by  the  attorney 
against  the  client  to  recover  for  his  services 
the  court  held  that  the  contract  under  which 
services  were  rendered  was  not  void  for 
champerty.  In  Anltman  v.  Waddle,  40  Kan. 
195,  19  Pac.  730i  certain  Judgment  creditors 
assigned  Judgments  which  they  owned  to  an 
attorney,  agreeing  with  blm  that  he  should 
collect  the  Judgments  In  his  own  name,  and 
retain  50  per  cent,  of  tbe  amount  realized  for 
his  fees;  the  creditors  to  pay  all  costs.  The 
court  held  that  tbe  agreement  was  not  cham* 
pertous,  as  it  did  not  r^eve  the  credlton 
from  paying  the  costs  of  the  proceedings.  To 
the  same  effect  are  also  the  following: 
Wright  T.  Tebbltts,  91  U.  B.  252;  Winslow 
T.  Railway  Co.,  71  Iowa,  197,  32  N.  W.  330; 
PblUIpa  V.  Commissioners,  119  HI  626,  10 
N.  E.  230.  From  these  authorities  we  coa- 
dnde  that.  In  order  to  taint  a  contract  with 
the  vice  of  champerty,  the  agreement  be- 
tween the  attorney  and  the  client  must  pro- 
vide not  only  that  the  attorn^  shall  have  a 
pnrt  of  the  money  or  thing  recovered,  but 
that  he  must  also  at  his  own  expense  sup- 
port and  carry  on  tbe  suit,  and  take  all  the 
risks  of  the  HtigatitHi.  The  contract  between 
Brady  ond  his  counsel  le  not  within  tbis  rule, 
and  therefore  not  champerton&  It  remains 
to  be  said  on  this  point,  however,  that,  If  this 
contract  were  champertous,  that  fact  would 
not  be  a  defense  of  which  the  railroad  com- 
pany could  avail  Itself  In  this  case.  That 
would  be  a  defense,  if  a  defense,  available 
only  to  Brady  in  a  stilt  against  him  on  the 
contract  Aoltman  v.  Waddle,  40  Kan.  185, 
19  Pac.  7a0;  Oonrtrlgbt  v.  Bumes,  18  Ved. 
817. 

7.  That  the  court  erred  In  refusing  to 
charge  the  Jury  as  follows;  "(1)  Every  per- 
son of  ordinary  Intelligence  Is  bound  to  know 
that  a  railroad  crossing  over  a  public  high- 
way, where  cars  are  frequently  passing.  Is 
a  place  of  more  than  ordinary  danger;  and 
the  law  requires  that  they  must  exercise 
prudence,  care,  and  caution  to  avoid  any  ac- 
cident or  collision  therefrom.  That  in  ap- 
proaching such  crossings  it  Is  their  duty  to 
twth  listen  and  to  look  for  approaching 
trains.  If  plaintiff  saw  defendant's  cars 
moTins  slowly  erer  the  crossing,  In  time  to 


have  stopped  his  team  until  there  should  be 
no  danger  of  frightening  his  horses  from  the 
noise  or  escaping  steam  of  the  cars,  It  was 
his  duty  to  do  so;  and  If,  with  plaintiff's 
knowledge,  bis  horses,  of  elthar  of  them, 
were  liable  to  be  startled  or  t>ecome  unman- 
ageable on  accotmt  of  such  noise  or  steam, 
th^  It  would  be  negligence  on  his  part  to 
attempt  to  drive  them  across  the  track  be- 
fore the  moving  cars  had  reached  such  a 
distance  that  no  danger  therefrom  could  rea* 
Bonably  be  apprehended.  (2)  The  principle 
that  requires  that  a  man  shall  use  his  ears 
and  eyes  for  his  precaution  In  approaching  a 
railroad  crossing  equally  reqiilres  that  he 
shall  use  his  faculties  In  the  management 
of  his  team,  and  thus  keep  out  of  dan- 
ger.  It  yon  shall  find  from  the  evidence 
that  tbe  hemes  driven  by  plaintiff  were  of 
his  own  knowledge  easily  frightened  by  a 
locomotive,  or  by  the  operation  of  cars,  and 
that  they  were  liable,  if  he  attempted  to 
cross  the  track,  to  be  frightened  or  startled 
by  the  defendant's  cars,  situate  as  they  were, 
he  did  so  at  his  own  risk.  The  act  becomes 
one  of  negligence,  and  he  cannot  recover. 
It  makes  no  difference  In  such  cases  whether 
or  not  there  was  a  flagman  stationed  at  the 
crossing,  because  the  only  duty  of  a  flagman 
Is  to  give  notice  of  the  situation  of  tbe  train. 
The  plaintiff  could  see  that  for  himself,  and 
he  had  no  right  to  rush  Into  danger.  (3)  If 
you  shall  find  from  the  evidence  that  the 
plaintiff  knew  the  position  of  the  railroad 
trade  the  crossing,  and  Its  condition,  if  it 
were  out  of  order,  and  that  trains  were  run- 
ning frequently  thereon;  and  approached  the 
crossing  with  full  knowledge  that  the  train 
was  moving  over  the  same,  as  shown  by  tbe 
testimony,  but  wltbout  stopping  bis  team  un- 
til they  bad  come  so  close  upon  the  tracks 
that  he  was  unable  to  stop  them  before  get- 
ting upon  the  tracks,  and  In  consequence 
thereof  they  ran  away,  and  he  was  Injured,— 
the  plaintiff  cannot  recover  In  this  action. 
(4)  If  you  shall  find  from  the  evidence  that 
tbe  plaintiff  could  have  seen  and  did  see  the 
approaching  train  by  looking  In  the  direction 
of  It  before  he  reached  the  crossing,  in  time 
to  have  stopped  his  horses  and  avoided  their 
being  frightened  by  the  operation  of  the  loco- 
motive, and  omitted  so  to  do,  such  omission 
was  negligence,  and  you  should  find  for  the 
defendant.  Especially  is  this  tbe  case  If  you 
shall  find  from  the  evidence  that  the  horses, 
or  either  of  them,  were  easily  frightened, 
and  had  been  frightened  and  nm  away  at 
the  same  crossing  prior  to  the  accident,  and 
that  to  the  knowledge  of  the  plaintiff." 
These  Instmctlons  were  properly  reused,  for 
the  reason  that  they  In  effect  said  to  the  Jury 
that  If  Brady  did  thus  and  so,  or  if  he  omitted 
to  do  thus  and  so,  then  he  was  guilty  of  neg- 
ligence. The  court  could  tdl  tbe  Jiu?  ihat 
nn  act  or  omission  was  or  was  not  evidence 
for  their  consideration  In  determluing  wheth- 
er Brady  was  guilty  of  negligence;  but 
whether  tbe  evidence  eetaUlatied  negligenoe 
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or  no  iieglI;jeDce  was  and  is  exclusively  for 
the  Jury.  Orleaoa  Village  t.  Perry,  24  Neb. 
831,  40  N.  W.  417.  was  an  action  for  dam- 
ages resulting  from  a  fall  Into  an  excavation 
In  a  sidewalk.  The  evidence  showed  that 
the  plaintiff  knew  of  the  excavation;  that 
he  attempted  to  pass  that  way,  and,  remem- 
bering the  defect,  made  an  effort  to  pass 
around  It,  but  by  reason  of  misjudging  the 
distance  he  fell  Into  the  excavation,  and  was 
injured.  It  was  held  that  the  question  of 
fala  contributory  negligence  was  for  the  Jury 
to  decide,  in  view  of  the  circumstances  as 
shown  by  the  evidence.  In  Brown  v.  Brooks, 
(Wis.)  55  N.  W.  395,  the  defendants,  who 
owned  some  hay  about  a  mile  from  the  plain- 
tiff's stacks,  in  order  to  protect  them  from 
prairie  fires  burned  the  stubble  around  tbem. 
The  fire  escaped,  and  burned  plaintlfE's  hay. 
There  had  been  fires  raging  in  the  vicinity 
for  days,  and  plaintiff  saw  the  fire  which  es- 
caped from  def^dant's  stack  more  tlian  24 
hours  before  It  reached  his  hay.  He  appre- 
hended danger,  tmt  he  did  not  burn  nor  mow 
the  stubble  around  bis  stacks,  but  attempt- 
ed to  haul  his  hay  away.  The  court  held 
that  the  question  whether  plaintiff  used  rea- 
sonable care  to  protect  his  hay  was  for  the 
Jtury;  that  It  was  error  to  charge  that  his 
failure  to  remove  the  stubble  was  not  negll- 
eence.  In  Itallway  Co.  v.  Baler,  87  Neb. 
— ,  55  N.  W.  918,  Commissions  Ryan,  speak- 
ing to  this  point  and  tor  this  court,  said: 
"It  is  improper  for  a  trial  court  to  state  to 
the  Jury  a  circumstance  or  group  of  circum- 
stances as  to  which  there  has  been  evidence 
on  the  trial,  and  instruct  that  such  fact  or 
group  of  facts  amounts  to  negligence.  At 
most,  the  Jury  should  duly  be  Instructed  that 
■acb  circumstances  •  •  •  are  proper  to 
be  considered  in  determining  the  existence  of 
negligence."  la  Waterworks  Co.  v.  Dougher- 
ty, 37  Neb.  — ,  55  N.  W.  1051,  Irvine,  C, 
speaking  to  dis  point  and  for  this  court, 
used  this  language:  "Issues  as  to  the  exist- 
ence of  negligence  and  conttlbutOTy  negli- 
gence •  ♦  •  are  properly  for  the  Jury  to 
determine  when  the  evidence  as  to  the  facts 
is  conflicting,  and  where  different  minds 
might  reasonably  draw  different  infereaces 
as  to  this  question  from  the  facts  estab- 
lished." 

&  That  the  damages  awarded  Brady 
by  the  Jury  are  excessive.  The  verdict  In 
this  case  was  for  $7,000.  Without  a  doubt 
it  is  predicated  on  the  finding  of  the  Jtuy 
that  Brady  had  sustained  a  permanent  In- 
jury. The  trial  of  this  cause  occurred  on 
the  1st  day  of  May,  1890.  At  this  time 
Brady's  right  limg,  or  the  major  portion  of 
it,  was,  to  use  the  language,  of  the  physi- 
cian who  testified  in  the  case,  "completely 
dead;"  and  it  Is  evident  from  the  record 
that  Brady  was  extremely  feeble,  and  slow- 
ly dying,  probably  of  consumption.  Other 
than  this,  no  disability  is  shown.  Whether 
this  verdict  is  excessive  must  then  be  deter- 
mined by  an  answer  to  this  question:  "Was 


Brady's  condition  at  the  time  of  the  trial 
the  result  of  the  hurt  received  June  27th. 
1888?"  The  Jury  evidently  found  that  It 
was.  It  remains,  then,  to  ascertain  whether 
such  finding  Is  supported  by  competent  evi- 
dence. Brady's  evidence  and  that  of  the 
members  of  his  family  and  his  other  wit- 
nesses was  to  the  effect  that  when  his  team 
ran  away  he  was  struck  on  the  side  by  a 
dump  board,  or  part  of  one.  and  knocked 
off  his  wagon,  one  of  Its  wheels  nmolnK 
over  bis  body;  that  prior  to  that  time  he  was 
a  sound,  healthy  man;  that  he  had  never 
been  well  since;  had  suffered  mare  or-less 
since  with  a  pain  in  his  side,  bowels,  anfl 
breast,  and  had  since  done  no  work  of  any 
consequence,  and  since  the  accident  had 
been  unable  to  work.  On  the  other  hand, 
the  evidence  Is  to  the  effect  that  Brady, 
from  the  date  of  the  accident  until  July,  1880. 
continued  his  usual  labor;  that  he  worked 
at  loading  and  hauling  brick,  bnwUng  dirt 
tor  building  a  dyke;  that*  he  participated 
in  athletic  sports,  such  as  wrestling  and 
handling  dumb-bells;  that  in  July,  1880,  ho 
had  a  serious  slctaiess;  that  he  then  com- 
plained of  pain  in  his  chest  and  bowels;  that 
his  disease  was  pleuritic  Inflammation  of  the 
lining  membrane  of  the  chest;  that  Brady's 
family  then  claimed  in  his  presence  that 
his  pleuritic  trouble  began  in  April,  1880. 
and  that  It  was  caused  by  Brady's  throw- 
I  Ing  lead  bricks,  and  this  statement  was  not 
I  contradicted  by  any  one.  Pw  the  purpose 
of  showing  that  Brady's  condition  at  the 
time  of  the  trial  was  the  result  of  his  hurt 
In  June,  1888,  his  counsd  called  Drs,  Hagey, 
Tashjean,  and  Salter.  Dr.  Toshjean  bad  ex- 
amined Brady  Immedlatdy  after  the  nm- 
away,  and  both  he  and  Dr.  Hagey  had  at- 
tended hlm  during  his  illnefts  in  the  summer 
of  1880.  Dr.  Salter  had  been  treating  Brady 
since  February,  1800,  and,  with  the  othn- 
two  doctors,  had  examined  lilm  at  the  triaL 
The  following  is  the  substance  of  their  evi- 
dence to  the  point  under  consld^atlon:  "Q. 
State  ■  whether  the  condition  in  which  yoa 
found  him  at  the  time  [July,  1880]  might  be 
the  result  of  an  injury  such  as  he  testified 
he  rec^ved  In  June,  1888.  A.  It  !■  posrible. 
I  do  not  say  that  it  was.  It  is  possible  to 
have  been  from  an  injury  such  as  he  stated 
he  had.  Q.  Now,  you  may  state  whether, 
in  your  Judgmfflit,  his  present  condition  may 
be  the  result  of  an  injury  which  the  plain- 
tiff received,  such  as  teatifled  to  by  him,  on 
June  27,  1888,  taking  Into  account  his  oitlre 
testimony  as  to  his  physical  ccmdition  from 
that  time  until  this,  providing  such  testimony 
and  such  facts  as  testified  to  by  him  are  true. 
A.  Am  I  to  take  into  cwslderatlott  the  tact 
that  he  says  that  he  did  not  wwk,  apd  ttte 
fact  that  the  other  witnesses  say  Out  be 
did  work?  The  dlfllculty  that  I  see  with  tbf 
question  Is  that  there  has  been  some  evi- 
dence that  be  did  work  since  Out  time,  and 
he  says  that  be  did  not  work  to  any  .immint. 
Q.  No,  sir;  do  not  take  that  Into  consldem- 
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Ooa.  A.  Then  I  say  that  It  is  possible.  Q. 
WoaM  ym  mt,  1b  ^mr  judgmoit,  that  his 
condition  when  you  saw  him  in  Ansnat, 
18S9,  might  be  the  result  of  an  injury  re- 
ceived on  the  aide  by  aomethlng  striking 
Oie  tide,  or  torn  a  tall  rec^ved  about  a 
yt-ar  preTloua  to  that  time?  A  It  might 
he,  but  I  do  not  bbj  that  it  was.  Q.  Wb 
condition  at  the  time  might  be  the  result 
0t  muiti  an  Inlury?  A  I  cannot  say;  It 
night  be.  Q,  State  whether,  in  your  Judg- 
ment, Ilia  iffesent  condition,  the  oondl- 
tkm  yoD  saw  him  In  a  few  weeks  ago, 
Bight  be  ttie  result  of  an  Injury  receiTed  in 
the  Bide  in  June,  1888.  A  Why,  it  might 
be  Q.  Now  then,  doctcH*,  prodding  this  pa- 
tient of  yours,  Mr.  Brady,  had  continually 
lalxned  at  his  usual  Tocatlcai  as  a  laboring 
man  for  tliree  w  four  years  atter  the  acci- 
dent occurred  In  June,  1888,  for  a  numba 
vt  montb»-aay  five  or  six  or  seven  months^ 
almost  contlnunlly,  would  you,  froo)  your 
diagnosis  of  the  case  at  that  time,  In  Au- 
gust or  July,  188&,  say  that  his  condition 
at  tliat  time  could  result  tram  an  acddrat 
reodved  in  June,  1888?  A.  I  cannot  say. 
It  mi^t  be;  but  I  do  not  know.  Q.  From 
your  observation  at  the  time  of  the  examina- 
tion in  July  oe  August,  1889,— your  first  ex- 
amination after  the  aeddent,— could  you  dls- 
covw  any  necessary  ration  twtween  the 
two?  A  Why,  I  could  not  say.  Q.  Ton 
eoold  not  see  any  necessary  connection?  A. 
1  could  not  conscientiously  say  what  the 
cause  was.  I  had  not  had  the  observation 
to  make  the  connection  between  1SS8  and 
1889.  Had  I  had  charge  of  the  case  right 
along,  I  could  have  told  something;  but  I 
do  not  know."  No  witness  in  this  case  tes- 
tified that  Brady's  omditlon  at  the  time  of 
trial  or  his  illness  in  1889  was  the  result 
9t  the  hurt  he  received  In  June,  1888.  No 
witness  even  ventured  such  an  opinion.  Bra- 
dy's own  physicians  shield  themselves  be- 
hind possibilities,  and  refuse  to  say  that  his 
present  condition  Is  even  probably  the  restilt 
«<  his  injury  in  June,  1888.  Th6  Jury,  then, 
nrast  have  reached  their  conclusion  by  In- 
farence.  In  Fry  r.  RaOway  Oo.,  46  Iowa, 
4M,  the  evidence  was  that  the  injured  limb 
was  in  a  fair  way  to  recover  permanently 
after  the  first  Injury,  and  the  witness  would 
■ot  say  there  was  no  chance  for  a  perma- 
»ent  recovery.  The  court  charged  the  Jury: 
**You  will  give  her  such  damages  as  will 
flilrly  compensate  her  for  all  past,  present, 
or  future  physical  Injury  •  •  •  which 
is,  has  been,  or  may  be  caused  by  said  in- 
jury." The  supreme  court,  on  appeal,  held 
this  construction  to  be  erroneous,  and  laid 
down  the  rule  as  follows:  "While  physical 
SDfferlng  Is  a  proper  element  of  damages, 
yet  the  damoges  should  be  limited  to  such 
ss  would  result  with  reasonable  certainty 
from  the  Injuries,  and  should  not  be  left  to 
mere  conjecture."  In  Strohm  v.  Railway  Co., 
fC  N.  Y.  30S,  the  role  Is  thus  inid  down: 
m>  entitle  a  plalntitf  to  recover  present 


damages  for  apprehmded  fntare  conse- 
quences, tiiere  must  be  smh  a  degree  of  prob- 
at^ty  of  their  oconrring  as  amonnta  to  a 
reasonabla  certainty  that  they  will  result 
from  the  original  injury.  Oonsequences 
which  are  contingent,  specniattve,  or  merdy 
poarible,  are  not  pr<q>er  to  oonalder  in  ascov 
taining  the  damages,  and  may  not  be  al- 
lowed." In  Railway  Ga  t.  Oosby,  107  Ind. 
82.  7  N.  B.  37S.  it  is  said:  "That  an  injury 
may  possibly  result  in  permanent  disability 
will  not  warrant  the  assessment  of  damages 
for  the  poasiUe  disability,  unless  it  is  also 
reasonably  oertaln  to  follow.  That,  in  order 
to  Justify  the  assessment  of  damages  for  a 
permanrat  disability,  it  must  appear  tlut 
the  permanent  disability  is  reasonal)ly  cer* 
tain  to  result  from  the  Injuries  complained 
of."  In  RaUway  Oa.  r.  BImey.  71  m.  391. 
the  rule  Is  thus  stated:  **Where  speculation 
Qt  conjecture  has  to  be  resorted  to  for  the 
purpose  ot  determining  whether  the  Injury 
resntta  from  a  wrongful  act  or  firom  some 
other  caus^  damages  cannot  be  allowed  for 
sooh  injury."  In  FDer  v.  Railroad  Co..  49 
N.  T.  42,  it  is  said:  *'The  limit  In  respect  to 
future  damages  is  tliat  they  must  be  sudi  as 
It  is  reasonably  cotaln  win  inevitably  and 
necessarily  result  from  the  injury."  In 
White  V.  RaUway  Ca,  61  Wis.  636,  21  N.  W. 
624,  the  rule  Is  thus  stated:  'rTo  Justify 
the  Jury  in  assessing  damages  for  future  or 
p»manent  disability.  It  must  appear  that 
continued  or  permanent  disability  Is  reason- 
ably certain  to  result  from  the  Injury  com- 
plained of."  To  the  same  effect  are  Curtis 
V.  Railroad  Co..  18  N.  Y.  534;  Scheffer  v. 
RaUroad  Co..  106  U.  8.  249;  Olty  of  Chi- 
cago V.  Lan^ass,  62  BL  256;  Uncoln  v. 
Railroad  Co..  23  Wend.  426;  Railroad  Co. 
V.  Warner,  108  DL  538;  Railway  Co.  v. 
Kemp,  61  Md.  74. 

This  Is  a  very  unusual  case.  Here  was  a 
man  hurt  In  June.  1888,  by  being  struck  on 
the  side  by  a  board  foiling  from  a  wagon, 
or  by  one  of  Its  wheels  passing  ov»  his 
body.  No  bones  are  Iwoken;  no  Injury  is 
vidble.  He  is— to  quote  his  own  testimony— 
up  and  around,  driving  his  horses,  and 
hauling  brick,  until  July.  1889.  At  this  time 
he  has  pleuritic  trouble;  typhoid.  May  Ist, 
his  disease,  whatever  It  is,  and  however 
caused,  is  Incurable;  he  is  dying;  and  the 
Jury  say,  us  the  result  of  bis  injury  in  188S. 
Guided  by  the  authorities  quoted  above,  for 
this  verdict  to  stand  it  must  have  for  sap- 
ptjrt  competent  evidence  that  eetabllshM 
that  Brady's  present  condition  is  probably 
and  reasonably  the  result  of  the  accident 
of  June,  1888.  That  Brady  was  weJl  before 
June,  1888.  that  he  has  nevor  been  well 
since,  and  is  now  dying,  is  not  enough.  In 
this  case,  to  authorize  the  Jury  to  Infer  that 
this  accident  caused  his  present  disability. 
That  physicians  say  that  his  present  condi- 
tion Is  possibly  the  result  of  an  Injury  re- 
ceived in  June,  1888,  Is  not  competent  evi- 
dence to  support  Boch  a  finding.    It  tlUs 
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verdict  was  muck  larger  ttian  It  Is,  and  If 
It  had  tar  support  eTldence  Aowlng  that 
Brady's  condlUoB  was  prohaUy  and  reason- 
ably the  result  of  the  accident  snstalned, 
we  would  not,  beeanse  of  Its  amount,  dis- 
turb Iti  bat  we  are  oonstrataisd  to  say  that 
this  verdict,  In  so  far  as  It  awards  BiaAy 
dsmnccs  for  a  permanent  Injnty,  la  not  snp- 
pcnted  by  competent  erldenofr  Tb»  judg- 
ment of  the  district  court  must  therefwe 
be  rerersed,  and  the  case  remanded  for  a 
new  trial,  unless  ooonsel  for  Brady  shall 
within  20  days  from  the  date  of  filing  hereof 
file  with  the  derk  of  this  court  a  remlttitDr 
of  $5,000  from  the  Judgmoit  rendered  here- 
in; and,  In  case  of  their  c(»npUflince  with  this 
wd«r,  the  Judgment  of  the  district  court 
fw  $2,000,  with  7  per  cent  interest  therera 
from  Hay  8,  1800^  and  casta  of  suit.  wUl  be 
aflbmed;  and  It  Is  m  wdered.  Judgmait 
acoordlnjdy. 

RYAN,  C  c<mcurs. 

IRVINE,  Oi  I  concur  In  the  above  opin- 
ion throughont,  except  that  I  think  the  In- 
structions submitting  to  the  Jury  the  ques- 
tions as  to  escaping  eteam  were,  under  the 
evidence,  prejudicially  erroneous,  and  that 
the  Judgment  of  reversal  should  therefore 
be  absolute. 


D.  H.  OSBORNB  &  CO.  v.  STBINOHAM 
et  al. 

(Boprema-Oourt  of  South  Dakota.   Jan.  81, 

18M.) 

Paboij  Hvn»>oa  to  Bzflaik  Wnnnia— Rn  Jo- 

DKUTA^DSOiaiOR  OIT  J^BHXB  AfTEAU 

1.  The  plaiatiff  entered  Into  a  written 
agreement  with  one  of  the  defendants,  by  vir- 
tue of  which  the  latter  became  the  agent  of  the 
farmer  for  the  sale  of  certain  farm  machinery 
and  othw  propwty  of  that  nature.  The  con- 
tract provided  that  It  eonld  not  be  changed  In 
any  mnnner  except  by  the  written  agreement  of 
{daintilTs  manager,  but  was  silent  as  to  the  price 
at  whidi  certain  handle  carriers  and  flax  attach- 
ments mentioned  ther^  were  to  be  sold.  H^d, 
that  It  was  competent  to  prove  that  a  subae- 
que&t  parol  af^eement  was  made  throng  the 
Nime  agent  that  made  the  orielQal  contract,  by 
the  terms  of  which  the  defendant  above  named 
was  authorised  to  furnish  a  bundle  carrier  and 
flax  attachment  free  of  (Aarge  to  each  porchas- 
pr  of  a  binder,  with  the  understanding  that  such 
article  so  furnished  would  not  be  charged  to 
(he  account  of  said  defendant 

2.  A  decision  of  this  court  upon  a  former 
appeal,  and  upon  a  state  of  facts  substantially 
simihir,  will  not  ordinarily  be  reversed,  and 
Hlioald  be  regarded  as  the  law  of  the  case  so 
far  as  applicable. 

3.  A  receipt  is  not  usnally  conclusive  as  be- 
tween the  immediate  parties,  and  is  not  within 
the  role  which  exclades  parol  eridenee  to  vary 
the  terms  of  a  written  IntUnimeut;  and,  whov 
the  purposes  of  the  receipt  are  expressed  In 
short  and  seemingly  Incomplete  terms,  parol 
evidence  is  adiuisnble  to  explain  the  nature  of 
the  transaction. 

4.  The  issuance  of  a  receipt  upon  taking  a 
promissory  note  in  settlement  of  an  existing 
debt,  or  as  evidence  of  a  loan.  Is  unusual,  and 
geoerally  unnecessary;  and  in  case  sucn  re- 
ceipt is  amUgnoua  and  uncertain,  and  it  be- 


(S.  D. 

comes  necessary  to  construe  it  In  order  to  de- 
termine the  rights  of  the  purtieB,  the  language  of 
the  instrument  should  be  interpreted  most 
strongly  against  the  party  wlu>  caused  the  ua- 
certamty  to  exist 
(S^laboB  by  the  Oonrt) 

Appeal  from  circuit  court,  Ulnnehaha  coun- 
ty; Frank  R.  Alkens,  Judge. 

Action  D.  M.  Osborne  &  Go.  against  N. 
B.  Stringbam  and  another  on  a  promissory 
note.  There  was  Judgment  for  plaintlfl,  and 
defendants  appeaL  Reversed. 

For  report  on  fwmer  appeal,  see  47  N.  W. 
408. 

IHivIs,  Lyon  ft  Gates,  for  appellanta.  Bai- 
ley ft  Toorheea,  for  respondent 

FULLER,  J.  This  was  an  action  predicat- 
ed upon  a  promissory  note  for  $100.S2,  ex- 
ecuted by  the  defeudant  N.  B.  Strlngham  t» 
the  plaintiff,  D.  M.  Osborne  ft  C!a,  and  guar- 
antied by  the  defendant  A.  J.  Strlngham. 
Defendants,  by  their  answer,  admit  both  the 
execution  of  the  note  and  the  guaranty,  but 
alle^,  in  substance,  that  prior  to  the  execu- 
tion and  delivery  of  the  note  the  plaintiff  and 
defendant  N,  E.  Strlngham  entered  Into  an 
agreement  In  writing,  whereby  the  said  N.  £. 
Strlngham.  In  consideration  of  cortahi  com- 
mlsslons  and  compensations  therein  specified, 
became  the  agent  of  plaintiff  to  sell  certain 
farm  machinery  and  other  property  of  that 
nature.  That  from  time  to  time  said  agree- 
ment was  modified  by  the  parties  thereto: 
tiuit  the  last  of  each  modifications  was  made 
on  or  about  July  11, 1887,  whereby.  In  consid- 
eration that  the  said  N.  E.  Strlngham  would 
continue  In  said  agency,  and  In  order  to  meet 
certain  competition  in  said  business,  the 
plaintiff  promised  and  agreed  to  furnish  said 
N.  E.  Stringbam  all  such  flax  attachments 
and  bundle  carriers  as  he  should  sell  under 
his  agency  free  of  charge;  that  In  pursnanoe 
of  Bald  agreement  the  said  N.  E.  Strlng- 
ham did  continue  in  said  agency,  and  did 
s^  14  fiax  attachments  and  15  bundl* 
carriers,  which  the  plaintiff  furnished,  and 
which,  under  the  last  modification  of  the 
agreement  should  not  be  charged  tp  the  aald 
N.  B.  Strlngham;  that  said  note  was  not 
given  for  any  spedflc  Indebtedness  to  the 
plaintiff,  but  was  ^ven  <Hily  ss  coUateml 
security  for  whatever  balance  should  b* 
found  due  the  plaintiff  from  the  said  N.  B. 
Strlngham  upon  settlement  between  thAm; 
that  no  such  settlement  has  been  made,  and 
tiiat  there  Is,  if  snytlilng.  but  a  smaU  bal- 
ance due  tlw  plaintiff.  In  support  of  pUln- 
tiff's  cause  of  acUtm  the  note  in  suit,  to- 
gether  with  the  guaranty  on  the  back  thereof, 
was  offwed  and  received  In  evidimc^  when- 
upcm  ididntlff  rested  Ito  case.  At  the  time 
of  the  execuHon  and  ddlvery  of  the  note  In 
suit  and  ot  even  date  therewith,  ^aintlff 
executed  and  delivered  to  the  defendant  & 
receipt  which  relates  to  the  same  transactton. 
and  which  must  be  construed  as  though  th» 
expresdon,  "to  be  held  as  coUateml  to  bnl- 
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aoee  doe  on  settlement  wLtb  D.  M.  Oaborne 
&  Co.,"  had  been  a  recital  In  the  note.  Comp. 
I^wa,  I  3557.  The  recdpt  was  offered  in 
eTtdence  bj  the  defendant,  and  Is  as  follows: 
"8I0UX  Falls,  Jan'7  12th.  1S88.  Received  of 
N.  £.  StilBgham  his  note  end-  bj  A.  J. 
Strinsfaan,  for  $190.8%  dated  1-13-1888, 
due  6-1-1888,  to  be  held  as  collateral  to 
bai  due  on  settlement  with  D.  M.  Osborne 
&  Co.  for  season  of  1887.  B.  J.  Rlgby.  for 
D.  M.  Osborne  &  Co."  The  witness  N.  E. 
Stringfaam  testified  that  "Mr.  Bigby  was 
here  on  July  11,  1887.  He  was  acting  for 
the  company,  and  was  ^elr  general  agent 
Tbat  he  reported  to  Mr.  Rlgby  that  he  oould 
not  sell  the  madilnes  tt  the  prices  glren  on 
account  of  the  extent  of  competition.  That 
Mr.  Rlgby  said  be  would  allow  witness  to 
■ell  machines,  and  throw  ta  bundle  carriers 
and  flax  attacdunents,  and  would  not  charge 
htm  fbr  them.  Q.  Did  you  act  upon  that 
agreement  and  authority  that  he  gave  you  at 
that  time?  A.  I  did.  Q.  IMd  you  sell  ma- 
chines, after  that  was  made,  and  bef<ff«  the 
note  was  glren,  with  attachments?  A.  I  did. 
Q.  How  many  machfaieB  did  you  sdl  with  at- 
tachments after  this  arrangement  and  before 
the  giving  of  the  note?  A.  Fourteen.  I  sold 
with  the  machines  that  I  put  out  fourteen 
bundle  carriers  and  fifteen  flax  attachments. 
Q.  'niat  was  between  these  dates?  A.  Yes, 
sb*.  Q.  In  selling  these  machines,  did  yon 
make  a  discount  from  the  original  price  that 
you  had  sold  them  f(»?  A.  I  did,— from  $12  to 
$15.  Q.  How  much  did  the  aggregate  amount 
of  these  bundle  carriers  and  flax  attachments 
that  you  sold  between  those  dates  amount 
to?  A.  $175.  Q.  What  was  the  difference 
for,  between  $190.82,  or  the  amount  of  the 
note,  and  the  amount  of  these  attachments 
and  bundle  carriers?  A.  Some  ditference  of 
about  $16.  That  was  a  small  difference  in 
dispute  between  Rlgby  and  myself  on  set- 
tlement Q.  Now,  you  say  this  note  was 
given  as  collateral  to  the  amount  that  should 
be  found  due?  A.  Yes,  sir.  Q.  Has  that  al- 
lowHnce  ever  been  made  you  In  any  way? 
A.  It  has  not"  The  court  ruled  that  Mr. 
Rtgby  had  no  authority,  under  the  contract, 
to  change  its  terms,  and  that  tbe  foregoing 
eTldence  relating  to  a  cJiange  In  the  contract 
Is  wb<rtly  immaterial,  and  directed  a  verdict 
In  IhTor  of  the  plalntlfC  for  the  full  amount 
claimed,  and  Judgment  was  entered  accord- 
ingly, ftxjm  which  this  appeal  was  taken  by 
tbe  defendants. 

Tbii  case,  under  a  state  of  facts  substan- 
tially the  same,  has  been  once  decided  by 
this  court,*  and  the  law  of  tbat  case,  so  far 
as  applicable.  Is  concluslTe  upon  the  parties, 
and  Is  the  law  of  the  case.  Bank  v.  GUman, 
<8.  D.)  62  N.  W.  889,  and  cases  there  cited. 
The  Issuance  of  a  receipt  upon  taking  a 
promissoty  note  in  settlement  of  an  existing 
debt,  or  as  erldence  of  a  loan,  Is  unusual. 


and  geoorally  imnecessary;  and,  in  case  sudk 
receipt  Is  ambiguous  and  uncertain,  and  tt 
becomes  neoeasary  to  construe  it  in  order  t» 
determine  the  rights  of  the  parties,  the  lan- 
guage of  the  Instrument  should  be  inter- 
preted most  strongly  against  the  party  who- 
caused  the  uncertainly  to  exist;  and  in  thl» 
case  the  plaintiff  is  presumed  to  be  that  per- 
son. Oomp.  Laws,  |  3569.  The  original  con- 
tract, which  was  offered  and  received  in  evi- 
dence, contained  the  following  provision:  "It 
is  nnderstood  and  agreed  tbat  In  writing  anck 
printing  this  paper  contains  a  full  and  entire 
agreement  between  the  parties  hereto;  thaft 
It  cannot  be  changed  in  any  nunner  except 
by  written  agreement  by  D.  M.  Osbwne  A 
Co.'s  manager;  and  that  no  ottbdde  verbali 
understanding  with  any  traveling  agent  or 
D.  M.  Osborne  &  Co.  is  of  any  foxoe  or  ef- 
fect whatever."  This  contract  was  signed 
by  D.  M.  Osborne  &  Oo.,  by  R.  J.  Blgby,  con- 
tracting agent  Mr.  Strlna^uun  testifled  that 
Mr.  Rlgby  was  the  only  person  with  whonk 
he  had  dealt  and  adjusted  matters  during^ 
the  three  years  tbat  he  had  transacted  buri- 
ness  for  the  plaintiff,  and  we  are  disposed  tiy 
conclnde,  under  the  clrcoimstancee  of  the* 
case  hereinafter  mentioned,  that  the  plalntUT 
would  be  bound  by  a  snbsequoit  partA  agree- 
montt  made  and  entered  Into  by  and  be^ 
tween  R.  J.  Rigby  on  behalf  of  the  plaintiff' 
and  the  defendant  N.  B.  Stringham,  by  the- 
terms  of  which  said  defendant  was  author- 
ised to  throw  In  without  charge  a  bundle- 
carrier  and  flax  attachment  with  each  'ma- 
chine told.  In  order  to  meet  compettUon  in 
his  business,  and  carry  out  the  purpose  for- 
which  the  agen^  was  created;  and  if  In  said: 
agreement  it  was  stipulated  that  defendant 
Strlngham  should  not  be  charged  with  sudb 
prox>erty,  parol  evidence  would  be  admissible- 
to  prove  that  fact  together  with  all  other- 
facts  relating  to  or  affecUng  said  subsequent 
parol  agreement  It  is  a  notlcealde  fact  that 
In  the  original  agreement  no  prices  for  the 
bundle  carrlos  and  flax  attachmwts  ara- 
mendoned,  so  that  In  authorizing  the  defend- 
ant to  dispose  ct  them  without  compensa- 
tion In  cMmection  with  the  sale  of  hurest- 
m,  and  as  an  Inducement  to  purchasers,, 
there  was  really  no  modification  of  prices  or- 
cbanges  In  the  terms  of  the  ori^nal  written 
agreement  We  therefore  conclude  that  this- 
case  does  not  InvolTe  a  oonsideratloa  of  the^ 
extent  to  which  the  common-law  rule  that  a 
oHitract  In  writing  cannot  be  changed  by 
parol  has  been  relaxed  by  the  oonrts  in  or- 
der to  prevent  ftand  cx  administer  Justice. 
Sayre  v.  Wllscm,  86  Ala.  151,  6  South.  107. 

Counsel  for  respondent  nxgm  tbat  ths  wmH 
"due,"  as  used  In  the  recdpt  talcen  at  tlie- 
ttme  the  note  ynn  given,  refers  to  an  In- 
debtedness the  amount  of  which  had  already^ 
been  determined  and  agreed  upon,  and  that 
the  term  'bilateral,"  as  It  then  appears, 
has  no  slgnlflcatlnt  WhUe  the  word  "due,'" 
In  Its  ordinary  meaning  and  legal  accei^ 
ance,  when  spplied  to  indebtedneasi  relates. 
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to  the  time  when  paymeat  Is  eDforceable,  yet 
the  word  nevertheleu  admits  of  a  broader 
tneanlng;  and  from  an  examinatloii  of  the 
sentence  In  which  It  appears  In  the  receipt 
'Offered  In  eridence  we  may  safely  conclude 
that  the  word  was  not  used  in  Its  restricted 
sense.  "Oollateral  security."  In  bank  phrase* 
■ology,  means  some  security  additional  to  the 
personal  obligation  of  the  borrower;  and 
whm  a  debtor  delivers  to  his  creditor  an  erl- 
■dence  of  Indebtedness,  with  the  Intention 
that  It  become  additional  security  tor  his 
personal  existing  obligation,  It  becomes  mere- 
ly concurrent  security,  and  la  designed  only 
to  Increase  the  means  of  the  creditor  to  real- 
ise the  principal  debt  which  It  Is  glren  to  se- 
cure. In  the  case  before  us  we  are  Inclined 
to  believe  that  the  element  of  uncertainty 
enters  Into  the  receipt,  and  that  the  Inten- 
tion of  the  parties  that  the  note  be  given  and 
held  as  collateral  to  sach  balance  as  might 
be  found  due  on  settlement  Is  not  repugnant 
to  the  recitals  of  the  paper,  and  that  parol 
-evidence  la  admissible  and  competent  to  ex- 
plain the  nature  of  the  transactiim.  Oomp. 
Laws,  S  3562;  Smith  v.  Holland.  61  N.  Y. 
«3S;  Mcdelland  v.  James,  33  Iowa,  S71;  D. 
M.  Osborne  &  Go.  v.  Strlngham,  (S.  D.)  47 
N.  W.  408,  and  cases  there  cited.  We  think 
it  was  error  to  b<AA  that  the  evidence  of- 
fered on  the  part  of  the  defendants  to  sup- 
port the  allegations  of  their  answer  was  im- 
material, and  to  direct  a  verdict  for  the  full 
amount  claimed  In  favw  of  the  plaintiff. 
The  Judgment  of  the  clronlt  court  Is  there- 
fore reversed,  and  the  causa  rananded  for  a 
new  trial 


ORMSBT  V.  CONRAD  et  al. 
(Sapreme  Ooort  of  South  Dakota.    Jan.  81, 
1894.) 

USTIBW  OS  ApPBAI.— FhESUMPTIOITS— VAOiTlNO 
JCDOMENT— DiSCRBTIOS  OT  CoURT. 

1.  On  an  appeal  to  this  court  the  record 
Tnast  afflrmatlTely  show  error;  otherwise  this 
court  will  not  disturb  the  decision  of  the  court 
below.  Followinir  the  decision  of  Kent  t.  In- 
surance Co.,  (S.  D.)  50  N.  W.  85. 

2.  Where  an  order  may  be  made  by  the 
circuit  court  as  a  matter  of  strict  legal  right 
of  the  applicant,  or  In  the  exercise  of  the  court's 
judicial  alscretlou,  and  the  character  and  form 
of  the  order  indicate  that  it  was  made  in  the  ex- 
ercise of  the  court's  judicial  dlKcretion,  and 
there  is  nothing  in  the  record  showing  that  It 
was  not  BO  made,  this  court  will  presume  that 
such  ordw  was  made  by  the  court  in  the  exer- 
cise of  audi  judicial  discretion. 

8.  Where  an  order  is  made  by  the  circuit 
court,  to  which  the  applicant,  upon  ttie  facts 
shown  by  his  affidavits,  might  he  entitled,  as  a 
matter  of  strict  right,  without  the  payment  of 
■costs,  but  which  order  the  court,  upon  the  facts 
disclosed  is  authorized  to  make  In  the  exercise 
of  its  judicial  discretion,  and  there  are  no  find- 
ings of  facts  or  recital  of  facts  in  the  order, 
nnd  the  order  ts  made  on  condition  that  certain 
■costs  and  attorneys'  fees  shall  be  paid,  this 
■court  win  presume  that  the  order  was  made 
ill  the  exercise  of  the  court's  Judicial  discre- 
tiou,  there  being  nothing  in  ttie  record  showing 
that  it  was  not  so  made. 
(Syllabiis  by  the  Court.) 


Appeal  from  circuit  court.  Pennington  coun- 
ty; William  Gardner,  Jodge. 

Action  B.  S.  Onnsby  against  Slnxm  P. 
Conrad  and  anothv  to  foreclose  a  mortgage. 
There  was  Judgment  by  default  ft>r  plaintiff, 
who  afterwards  moved  to  vacate  the  same 
on  the  ground  that  the  action  was  miauthor- 
Ized  by  him.  From  the  conditional  order 
made  on  the  motitm,  plaintiff  appeals.  Af- 
firmed. 

a.  B.  Bopw,  Wood  ft  Bnell  and  Allen  ft 
Mining,  f<v  appellant 

CORSON,  P.  J.  On  November  S,  1891,  B. 
&  Ormsby,  the  plaintlfl  named  In  the  above- 
entitled  action,  made  the  following  motion  In 
the  circuit  court  of  Pennington  county:  "[Ti- 
tle of  Cause.]  Gomes  now  the  plaintiff  above 
named,  E.  S.  Ormsby,  and  moves  the  court 
to  set  aside  and  annul  the  judgment  rendered 
in  this  cause  in  favor  of  this  plaintiff  and 
against  the  above-named  def^dants  on  the 
27th  day  of  February,  1891,  fw  tbe  sum  of 
nine  thousand  three  hundred  and  fifty -eight 
dollars  and  fifty-two  cents,  ($9,358.52.)  to- 
gether with  attorney's  fees,  taxed  at  three 
hundred  dollars,  (f300,)  and  costs,  and  as 
grounds  for  such  relief  shows  to  tbe  conrt: 
(1)  That  this  snit  was  commenced  and  prose- 
cuted to  Judgment  without  the  authority, 
knowledge,  or  consent  of  this  plaintiff,  or 
subsequent  ratifications.  (2)  That  the  E.  & 
Ormsby  named  as  plalntiif  In  said  snit  and 
In  the  judgment  rendered  b»eln  is  not  now, 
at  the  time  of  the  commencement  of  this 
suit,  and  at  no  times  since  has  been,  tbe 
owner  of  the  Instrum^ts  on  which  said  ac- 
tion was  founded,  and  has  had  no  intact 
th^eln  or  possession  thereof  or  control  tbere- 
over,  and  no  authority  from  the  owners  there- 
of to  bring  such  action,  or  cause  tbe  same 
to  be  brought  (3)  That  •  •  ♦  the  orig- 
inals, neither  of  the  notes  set  out  In  tbe  com- 
plaint and  of  neither  of  the  mortgages  secur- 
ing the  same,  were  in  the  hands  of  said  Wil- 
liam T.  Coad,  who  pretended  to  act  as  at- 
torney for  plaintiff,  nor  In  tbe  hands  of  8. 
A.  Flower,  who  pretended  to  employ  him. 
nor  in  the  possession  of  either  of  them,  at 
any  time  during  tbe  pendency  of  said  ac- 
tion, but  that  the  seven  thousand  dollar 
000)  loan,  and  the  notes  and  mortgages  se- 
curing the  same,  set  out  In  the  first  divIaitMi 
of  the  petition,  are  now,  and  have  at  all 
times  since  May  23,  1890,  been.  In  possession 
of  the  American  and  General  Mortgage  and 
Investment  Corporation,  Limited,  of  London. 
England,  which  bas  at  all  times  since  said 
date  been  the  owner  thereof,  and  that  said 
mortgage  notes,  and  mortgage  securing  same, 
for  one  thousand  six  hundred  and  seventy- 
four  dollars  and  seventeen  cents,  (91,674.17,) 
are  now,  and  at  all  times  since  said  date 
have  been,  in  the  possession  of  the  American 
Investment  Company  of  Emmettsburgh,  of 
Iowa,  and  that  the  acts  of  the  said  Coad  Im 
bringing  and  prosecuting  said  snit  are  wholly 
unauthorized  and  v<rid.*'   SiriMeqaentiy,  tm 
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September  14,  1892,  the  court  made  an  or- 
der setting  aside  and  vacating  the  Judgment 
and  dismissing  the  action,  but  made  tlie  same 
subject  to  the  following  conditions:  '*A11  of 
which  Is  done,  however,  upon  the  express 
terms  and  conditions  that  said  plaintiff,  B. 
S.  Ormsby,  paj  or  cause  to  be  jiaid  to  said 
William  T.  Goad,  attorn^,  the  costs  of  the 
foreclosnre  proceedings  herein,  taxed  at  the 
sum  of  three  hundred  dollars,  <f300,)  as  at- 
torney's fees  for  services  rendered  by  said 
Coad  in  said  foreclosure  proceedings,  and 
the  further  sum  of  tbirtyHseren  and  thlrty- 
hundredths  ($37.30)  doUais,  kgltinate  costs 
incvred  therein,  amounting  In  all  to  the  sum 
of  three  hundred  and  thirty-seven  and  thirty- 
hundredths  ((337.30)  dollars."  To  this  part 
of  the  order  the  plaintiff  duly  excepted,  and 
from  it  he  has  api>ealed  to  this  court  He  as- 
signs as  enoT  that  the  court  erred  In  making 
said  order  upon  the  conditions  specified  In 
the  part  thereof  trom  which  the  appeal  is 
taken. 

Upon  the  bearing  of  the  motion  a  number 
of  affidavits  were  read  on  the  part  of  the  re- 
spective parties;  those  on  the  part  of  the 
plaintiff,  Ormsby,  tending  to  prove  the  facts 
set  out  as  the  groimds  of  the  motion,  and 
those  on  the  part  of  Mr.  Coad  tending  to 
prove  Uiat  he  was  authorized  to  bring  the 
;iction  in  the  name  of  said  Ormsby  as  plain- 
tiff. An  issue  of  fact  was  therefore  raised  by 
the  affidavits,  as  to  the  authority  of  said 
Coad  to  bring  the  action;  but  In  whose  tayoi 
the  issue  was  decided  by  the  court  does  not 
expressly  appear  from  the  records,  as  the 
court  made  no  finding  of  fact,  and  the  order 
contains  no  recital  of  any  facts  upon  which 
the  same  was  made.  A  court  is  authorized 
to  malce  an  order  vacating  a  Judgment  and 
dismissing  the  action  upon  the  application  of 
a  party  named  as  plaintiff,  whose  name  has 
tK*en  used  without  his  authority,  as  a  msttea' 
of  strict  lesal  right;  and,  when  so  made, 
the  OTd&r  should  be  made  without  Imposing 
48  a  condition  the  payment  of  costs  by  such 
applicant.  And  the  court  is  also  vested  with 
ii  Judicial  iliscretlnn  to  mtike  such  an  order 
upon  the  applicatton  of  the  plaintiff,  In  a 
proper  case,  upon  siudi  terms  as  it  may  deem 
Just  and  proper. 

Under  the  motion  and  the  facts  detailed  In 
the  affidavits  of  the  plaintiff,  Ormsby,  the 
court  was  authorized  to  make  the  order  ei- 
ther as  a  matter  of  strict  legal  right  on  the 
part  of  the  plaintiff,  or  to  make  it  in  the  ex- 
ercise of  Its  Judicial  discretion.  The  ques- 
tion, therefore,  arises,  how  Is  the  court  to 
determine  whether  the  order  In  this  case  was 
made  by  the  court  as  a  matter  of  strict  le- 
gal right,  or  in  tho  exercise  of  the  court's 
Judicial  discretion?  We  are  of  the  <^lnlon 
that  the  court  must  determine  the  question 
from  the  character  and  form  of  the  order 
itself.  We  think  this  court  will  presume  that 
the  learned  circuit  court  fully  understood  the 
law  applicable  to  the  case*  and  the  effect  of 


its  ord^  Imposing  terms  upon  the  plaintiff, 
Ormsby,  and  that  by  Imposing  such  terms 
the  court  Indicated  that  It  had  decided  that 
Mr.  Goad,  as  an  att(»mey,  had  full  authority 
to  commence  the  action,  or  at  least  was  fully 
Justified  in  the  belief  that  he  had  such  au- 
thwlly.  This  court  will  also  presume  that  if 
the  circuit  court  had  found  the  fact  to  be 
that  Ckwd  neither  had  authority,  nor  was 
Justified  In  believing  that  he  had  such  au- 
thority. It  would  have  made  the  order  with- 
out imposing  terms  upon  the  plaintiff,  Orms- 
by, as  H  would  have  been  by  law  required  to 
do.  Therefore,  If  the  court  made  the  order 
in  the  exercise  of  Its  Judldal  dlscretloD,  then 
the  terms  imposed  were  within  Its  sound  Ju- 
dicial cUscretlon,  tn  view  of  all  the  circum- 
stances of  the  case,  and  this  court  would 
only  reverse  the  order  in  case  there  appeared 
to  have  been  an  abuse  of  that  discretion. 
The  learned  counsel  for  the  appellant  con- 
tend that,  as  the  court  made  the  order,  it 
must  have  necessarily  found  that  Mr.  Coad 
commenced  the  action  without  authority,  but 
la  this  we  think  the  counsel  are  in  eiTor. 
We  are  of  the  opinion  that,  upon  the  facts 
disclosed  in  the  motion  and  affidavits,  the 
court  was  clearly  Justified  Id  making  the  or- 
der, though  it  might  have  been  of  the  opinion 
that  Coad  was  fully  authorised  to  bring  the 
action.  There  was  apparently  a  mistake  or 
Inadvertence  In  bringing  the  action  In  the 
name  of  Ormsby,  as  he  was  not  the  owner 
or  holder  of  eltho:  of  the  notes  upon  which 
the  action  was  based.  Hence,  the  court 
could  vei7  prop«ly  exercise  its  dlacretionai-y 
powers,  and  vacate  the  Judgment  and  dis- 
miss the  action;  reserving  the  rights  of  all 
parties,  and  protecting  the  rights  of  the  at- 
torney, who  appears  to  have  acted  In  perfect 
good  faith,  and  under  the  instructions  of 
Mr.  Flower,  who  claimed  to  Iiave  been  the 
general  agent  of  the  plaintiff,  Ormsby,  and 
of  the  American  Investment  Company.  The 
record  on  appeal  to  this  court  must  affirma- 
tively show  error;  otherwise,  the  court  will 
not  disturb  the  dedslon  of  the  court  below. 
Kent  V.  Insurance  Co.,  (S.  D.)  50  N.  W,  85. 
Where,  tberefore,  as  in  the  case  before  us, 
the  court  was  vested  with  the  power  to  make 
the  order  It  has  made  In  the  exercise  of  Its 
Judicial  discretion,  and  there  is  nothing  la 
the  record  showing  that  It  was  not  so  made, 
this  court  will  presume  that  the  order  wna 
made  in  the  exercise  of  such  Judldal  dis- 
cretion. 

Under  the  motion  and  the  facts  shown  by 
the  affidavits,  as  we  have  before  statod.  the 
court  was  fully  Justified  In  exercising  Its  Ju- 
dicial discretion,  and  vacating  the  Judgment 
and  dismissing  the  acti(m.  The  form  of  the 
order,  with  the  presumptions  In  favor  of  the 
regularity  of  the  same,  It  having  been  made 
by  a  court  of  general  Jurisdiction,  lead  to 
the  conclusion  that  the  order  was  so  made. 
We  are  of  the  opinion,  therefore,  that  the  or- 
der should  be  affirmed,  and  It  bi  so  ordered. 
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nmUJLY  «t  aL  T.  PHILLIPS  «t  iL 
iSnpreme  Court  of  Sonth  Dakota.   Jan.  SI, 
1804.) 

MoBTOAOK— Bam  Ams  Dbath  or  HoMreiaoa— 

RtDBHPnOH— RlftBTS  OF  BbIBB. 

1,  Id  this  fltate,  a  power  of  Bole  In  a  tcbI- 
eetate  mortgage  ii  a  power  consleA  witJi  an  in- 
terest, and  is  not  terminated  by  the  death  of  the 

mortKagor. 

2.  Ooe  effect  of  a  regular  sale  noder  each 
power,  all  the  prerequisite  coadttlonB  named  in 
the  mortgage  and  the  statute  existing,  is  to 
foreclose  the  eqnttr  of  redemption  of  the  mort- 
sagor  and  his  snceessOTs  In  Interest  In  the  prem- 
Isee  so  Boldj  subject  to  their  right  to  redeem 
witliin  a  definite  time  after  sale,  as  affinnBtiTe* 
l^trovlded  in  the  statute.    See  Comp.  Laws,  I 

S.TbB  h^Ts  of  the  mortgagor  are  succes- 
sors in  interest  and  the  legidature  baring  made 
no  exception  m  favor  of  minor  heirs,  giving 
them  other  or  further  lights,  the  courts  can 
make  none. 
iSyllabuB  bj  the  Court) 

Appeal  from  circuit  court,  Minnehaha 
county;  Prank  R.  AUcens,  Judge. 

Action  by  Katie  ReiUy  and  others  against 
Arthur  C.  Phiilips  and  others  to  determine 
adverse  claims  to  real  property.  There  wsm 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. Affirmed. 

Joe  Klrby,  tta  appdlanta.  Stoddard  & 
Wllaon  and  Arthur  Ow  FbiUliM,  for  reapond- 
ents. 

KEIiLAM,  J.  The  object  of  this  acttim  la 
to  detwmlne  the  rl^ta,  respectively,  of  the 
aK>elIant8,  who  were  idalntiffli  below,  and 
the  reepondoitg;  who  were  detoidanti^  In 
and  to  certain  premises  in  the  dty  of  Siooz 
Falls.  The  facta  are  undispated,  and  are 
these:  Utrgaret  ReUly,  In  her  lifetime,  was 
the  owner  of  the  premises,  and  ececnted  a 
nKHtgase  therem  to  Andrew  C  Ptillllps, 
which  was  duly  rectvded.  The  mcnrtgase 
contained  the  following  power  of  sale:  "And 
In  case  default  ahall  be  made  in  the  pay- 
ment of  said  sum  of  mtaey.  or  any  part 
thereof,  at  the  time  or  times  above  spedfled 
for  the  payment  thereof,  w  in  case  ot  tba 
nonpayment  of  any  taxes  as  aforesaid,  or 
the  breach  9t  any  covenant  or  any  agrefr- 
meat  thw^  cmttained.  then,  and  in  dtber 
case^  the  wlu^  principal  and  interest  of 
said  note  shall,  at  the  cation  <tf  the  bolder 
thereof,  tmmedlatdy  become  due  and  pay- 
able, and  it  shall  be  lawful,  tn  Buch  case,  for 
the  said  party  of  tiie  sec<Mid  part,  (Andrew 
C.  Phillips^  his  heii%  execators;  and  ad- 
mtnlaitTabOT  or  assigns,  to  grani  bargain, 
sell,  release,  and  eonv^  said  pmnlsee,  with 
the  appurtHiances  thereto  belonging,  at  pub- 
lic auction,  in  the  manner  now,  or  that  may 
bcreaftfV  be^  provided  by  law,  and  in  tiie 
name  of  the  grantors,  and  as  thebr  attorney 
fto  that  purpose  hereby  duly  aathOTised, 
constituted,  and  appointed,  to  mnfce,  ececnte; 
and  deliver  to  the  purchasw  or  purchosenr, 
his.  bar,  or  their  h^rs  or  asslgna,  forever,  a 
good, -ample,  and  sufficient  deed  of  omvey- 


ance  In  the  law."  Margaret  ReHIy,  the  mort- 
gagor, died.  Afttt  her  death,  the  mortgage 
being  due  and  unpaid,  Andrew  C.  Phillips, 
mortgagee,  began>and  cmcluded  proceedings 
for  the  fcMvclosnre  of  said  mortgage  by  ad- 
vollsement,  as  provided  by  statute,  und«- 
the  powor  ot  sale  in  the  Duvtgage.  The  pro- 
ceedings and  sale  were  conducted  and  made 
by  the  sheriff  of  the  eonnty;  the  said  Phil- 
lips becoming  the  purcbasor,  and  receiving  a 
certificate  of  sale,  and,  after  the  expiration 
of  the  statubxy  time  for  redemption,  a  shav 
flTs  deed,  in  the  usual  forra.  No  action  or 
proceedings  at  law  were  Instituted  to  r©- 
Qover  the  debt  secnred  by  the  mortgnge. 
The  plaintiffs,  except  Thomas  H.,  were  tlie- 
nUnor  helis  of  Alargaret  R^y,  and  he  waa 
her  surviving  hnsband.  No  guardian  waa 
aj^inted  for  such  minor  heirs,  and  no  no- 
tice of  such  foredosnre  proceedlnev  glv«i 
them,  other  tlian  by  the  publication  of  the 
notice  of  the  mortgage  sale.  After  the  de> 
livery  of  the  sherifTs  deed  to  the  mortgagee 
and  purchaser,  Phillips,  the  idalntlffs  ten- 
dered to  him  the  amount  due  upon  the  mort- 
gage, which  he  refused.  Subsequently,  Anr 
drew  a  PhlUlps  died,  and  defoidaats  are- 
hUf  widow  and  heirs.  This  brief  statement 
of  the  facts  Is  sufflclrait  for  an  nnderstand- 
Ing  of  the  questions  involved,  no  attach  be- 
ing made  npon  the  r^nlarity  of  the  proceed- 
ings. The  trial  court  eonflnned  the  title  in 
the  defendants,  and  ftom  such  Judgment 
plaintiffs  appeal. 

Two  qnestitms  cover  the  discussion  ot 
connsd:  (1)  Did  the  power  ot  sale  in  fbe 
mortgage  tmninate  at  the  death  of  Bfarga- 
ret  Reilly,  the  mortgagwt  And,  (2)  If  not, 
did  the  foreclosure  by  adverttsement  and 
sale  cot  off  the  right  of  the  bdra  to  re- 
deem? 

Whether  the  power  ot  sal^  and  the  rl^t 
to  necate  It,  survived  the  mor^gor,  who 
granted  i^  depmda  up«i  Its  nature.  Was  it 
a  naked  power,  as  is  often  erprettsed,  » 
power  coupled  with  an  Interest?  Cvanaei  tm 
both  sides  have  presented  Instroctive  tnlefs; 
showing  by  dted  adjndlcatiana  the  views  of 
eminent  courts  and  Judges  upon  the  ques- 
tion, which  it  would  seem  are  not  altogeth- 
harmonious;  but  we  are  iadlned  to  think, 
that  the  Code  of  our  own  state  famiabes  a 
onnplete  and  deddve  answw  to  the  ques- 
tion. The  power  of  sale  in  a  mortgage  la 
not  treated  In  our  statute  as  a  simple  power 
of  attorn^,  but  it  is  dedared  to  be  a  tnust, 
(section  4354,  CtHnp^  Laws,)  and  as  audi  is 
an  demental  part  of  the  Kcnrity,  (sectlm 
28200  and  in  aedton  281S  a  dlsttnctloD  be- 
tween such  a  power,  which  la  a  trust,  and  a 
simple  power  of  attorney  to  convey  land. 
Is  csq^ressly  dedared.  The  power  of  sale 
was  not,  thm,  a  naked,  lnd^>endent  power, 
whose  life  and  effect  are  to  be  determined 
under  t3ie  prindplee  and  roles  of  flgency, 
but  was  a  substantial  part  ot  the  security 
itsel£  It  was  a*  much  a  part  of  the  ri^t 
omv^ed  to  the  mortgagee  as  waa  the  lien 
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upon  the  mortgaged  prranlui.  It  was  a 
riCbt  Vblch  BeiUy  sold  to  PtaUUiM  wtwn  he 
made  ttw  mortgase,  and  tar  wUefa  PhttUiw 
paid  wboi  lie  paid  An-  tbe  OKMrtgage;  It 
lasted  aa  loos  as  the  Beeurity  lasted,  or  until 
the  moctgigee  had  taken  other  meazu  to 
■«iforce  It  It  -WIS  a  poww  ooiqaed  with  an 
Intneat^  and  such  a  poww  does  not  ter- 
minate with  the  death  of  the  party  con- 
ferring It  Compu  Lawi^  t  4007.  That  the 
power  of  sale  In  a  morteage  rarrlTea,  and 
may  be  executed  Btbet  the  death  of  the 
mortgagor,  la  at  least  suggested  by  sectlra 
Comp.  Laws,  where  It  Is  provided  that 
the  Burplos  most  be  paid  to  "the  mortgagor. 
Us  legal  rqureBentatlTes  or  assigns."  While 
the  ttfm  "legal  r^resentatlTea''  does  not 
exclusively  mean  execators  or  administra- 
tors. It  OTdlnarily  does,  18  Amer.  ft  Bng. 
Enc  liSW,  p.  221.  Aa  befwe  noticed,  oar 
statate  eaqtreasly  provides  that  a  mortgage 
may  contain  a  power  of  sale;  that  it  be- 
«(Hnes  a  part  ot  the  secnritr;  and  bow  It 
may  be  enforced.  The  mortgage  In  aaestkn 
was  made  with  reference  to  these  prorlslms, 
and  they  became  a  part  of  It  Section  Mil. 
Oomp.  Lawa,  jirorldes  tbat:  "JQrery  mort- 
gage of  real  property  containing  ther^n  a 
poww  of  sale,  npon  defiiult  being  made  in 
the  condition  of  such  mortgage,  may  be  fore- 
closed by  advollsement,"  etc.  No  excep- 
tion or  ngfieoBloii  of  the  rl^t  to  tfana  fore- 
close la  made  or  declared  on  account  ot  the 
death  or  other  disability  of  the  mortgagor. 

The  appellants  contend  that  the  coufdnd- 
Ing  wwds  of  the  power  of  sale  In  this  mort- 
gage show  that  It  was  the  Intention  of  the 
mortgagOT  that  the  deed,  in  case  of  sale  un- 
der such  provision,  should  be  made  In  her 
ckame,  and  aa  her  act  through  and  by  the 
mortgagee  as  her  attwn^,  and  that  afich  a 
power  could  not  be  leg^ly  executed  after 
tier  death.  The  words  are:  "And  In  the 
name  of  the  grantors,  and  as  their  attorney 
for  tbat  purpose  hereby  duly  authorized,  con- 
stituted, and  appointed,  to  moke,  execute, 
and  deliver  to  the  purchaser  or  purcbaaers, 
bis,  htSt  or  their  hdra  or  assigns,  a  good, 
ample,  and  snffldent  deed  of  conveyance,  In 
the  law."  While  we  recognize  much  force 
in  thla  argument  the  fact  stUI  remains  that 
by  the  power  of  sale  she  had  already  aur 
thwlxed  the  nurtgagee  to  sell  the  premises, 
In  case  oC  deftuU,  "at  pobllc  auction,  tn  the 
manner  now,  or  that  may  hereafter  be,  pro- 
vided law.**  She  knew  when  ahe  granted 
the  power-^  she  was  charged  with  know- 
ing the  law— tbat  Ihe  statute  definitely  i»o- 
Tided  the  means  and  method  ot  its  execu- 
tion, and  she  will  be  presumed  to  have  cod- 
tracted  with  reference  to  It  In  such  case 
the  statute  becomes  a  part  of  the  contract 
Stete  V.  Tylpao.  (S.  D.)  54  N.  W.  BOB;  State 
r.  Foley,  30  Minn.  350,  IS  N.  W.  876.  It 
may  be  the  words  first  quoted  were  Intend- 
ed by  the  parties  to  afford  an  additional  or 
cnmulatlve  method  of  executing  the  powor, 
bnt  we  do  not  think  tb^  should  be  con- 


■tmsd  to  ont  off  the  statutory  meOiod.  If 
we  ate  cwieet  as  to  the  theny  and  effect 
of  the  asveral  statutory  provisions  above  re- 
ferred  to,  we  need  not  look  further  for  the 
law  which  must  oontrol  us.  We  think,  how- 
ew.  that  Independent  of  these  particular 
provisions,  our  condualon  upon  this  aaestlon 
Is  sustained  by  general  pxlndples  ot  law,  and 
by  the  preponderance  of  adjudicated  cases. 
2  Peny,  Trusts,  f  602,  says:  "It  to  a  univer- 
sal rule  that  a  power  coupled  with  an  inter- 
eat  Is  irrevocable;  and  as  a  power  of  sale 
Inserted  in  a  mortgage  *  *  *  Is  a  ikower 
coupled  with  on  Interot  It  cannot  be  re- 
voked by  any  act  <rf  the  donor  or  grantor  ot 
the  power.  Not  even  the  death  or  insanity 
of  the  grantor  or  donor  will  annul  the  power, 
or  suspend  its  oxertise.  The  debt  remains, 
the  tight  or  lien  on  the  property  remains, 
and  the  power  Is  coupled  with  them."  See, 
also,  4  Kent  Oomm.  147.  That  ttte  power 
of  sale  In  a  mortgage  is  not  twmlnated  or 
suspended  by  the  death  of  the  mortgagor,  Is 
dIrectJy  held  In  Onmers  v.  Holland,  118 
Mass.  50;  Vamum  t.  Mcssrve^  8  Allen,  158; 
Hudglns  V.  Morrow,  47  Axk.  616,  2  a  W. 
lOi;  Seattle  v.  Butler,  21  Mo.  818;  Jones  r. 
Tainter,  16  Minn.  612,  (CHL  423.)  Upon  the 
same  principle,  and  tor  the  aame  reason.  It  Is 
held  that  the  snhseauent  insanity  of  the 
mortgagw  does  not  terminate  or  snqwnd  the 
power  of  sale  granted  before  the  disability 
occurred.  Bocklng  v.  Slnmions,  28  Wis.  272; 
Meyer  v.  Kenchler,  10  Mo.  App.  871;  Van 
Meter  v.  Danah,  (Mo.  Sup.)  22  &  W.  80; 
Berry  v.  Skinner,  80  Md.  667. 

Appellants  insist  that  the  rule  of  these 
oases  is  not  appUcaUe  in  this  Jurisdiction, 
because^  under  our  law,  the  mortgagor  re> 
tains  the  title  to  the  estate  mortgaged,  oon- 
trary  to  the  law  prevailing  ta  most  of  the 
states  whoioe  these  decisions  come;  bnt  we 
apprehend  that  opon  principle,  that  fact 
ought  not  to  make  any  difference  In  respect 
to  the  survival  of  the  power.  Bven  In  the 
states  vrbtn  the  mortgage  Is  held  to  oonvey 
the  legal  title  to  the  mortgagee,  the  transfer 
la  only  uomlnaL  It  Is  more  of  a  Action  tiian 
a  reality.  If  the  mortgagee,  who  is  said  to 
hold  the  legal  Utl^  die,  his  Interest  does  not 
pass  to  his  hefts,  as  real  estate,  but  to  his 
executor  or  administrator,  as  personal  prop- 
erty. It  Is  a  chose  In  actl<Mi,  precisely  as  In 
this  state.  HIl.  Mortg.  281.  Id  New  York 
the  mortgage  does  not  oonvey  the  legal  title, 
and  has  not  alooe  a  very  early  day,  and  yet 
Ofaancellor  Walworth,  in  Jencks  v.  Alexan- 
der, U  Pi^ge^  024^  says  that  a  power  of  sale 
m  sneh  a  mortgage  Is  a  beneficial  power; 
that  It  Is  a  power  ooupled  with  an  Interest 
"to  the  extent  of  the  Intevst  of  the  mort- 
gagee In  the  ivemlsea."  In  Wilson  v.  Trout 
2  Cow.  236,  the  court  says:  "The  power  of 
the  mortgagee  to  sell  the  mortgaged  prem- 
ises Is  undoubtedly  a  poww  coupled  with  an 
interest"  The  power  of  sale  in  that  state  Is 
constantly  treated  aa  a  power  coupled  with 
an  Interest  and  the  cases  are  frequent  la 
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wbteb  It  has  been  executed  after  the  death 
of  tbe  mortRafior.  See  Andmon  t.  Austin, 
34  Barb.  310;  King  t.  DnntB,  11  Barb.  191; 
bewgfr  r.  Artbnr,  2  Hun,  406;  Cktte  t.  Mof- 
att,  20  Barb.  1&  The  amendment,  of  ISM. 
of  tbe  lav  regolatlnE  sales  under  so^  pow- 
er, expi-essly  rect^nlzed  its  snrrlval,  by  re- 
quiring ttaat,  In  case  of  tbe  deatb  of  the 
mortgagor,  notioe  should  be  sorred  npoa.  his 
personal  representattvea.  In  Wisconsin  the 
legal  estate  remains  In  the  mortgagor,  but  In 
Bncklng  t.  Kmmona,  supra,  It  was  held  that 
the  insanity  of  tbe  mortgagor  did  not  sus- 
pend the  power.  Tbe  quality  of  the  power 
does  not  dep«id  upon  the  general  character 
or  legal  effect  at  the  Insbument  in  which  it 
is  granted,  but  upon  whether  or  not  tba  pow- 
er Itself  is  coupled  with  an  Interest  in  the 
subject  concerning  which  the  parties  are  con- 
tracting. It  would  be  difficult  to  Justly  the 
conclusion  that  in  one  case  the  mortgagee 
liad  an  interest  In  the  subject  of  the  mort 
gage^  and  In  the  other  case  dU  not  The 
purpose  of  the  mortgage,  and  the  rights  of 
the  parties  as  mortgagee  and  mortgagee, 
are  the  same  in  both  cases.  Under  either 
theory  the  general  rights  of  the  mOTtgagee 
are  the  same,  with  respect  to  the  property 
mortgaged.  He  may  Insure  It  He  may  re- 
deem it  from  tax  sale.  He  may  protect  It 
from  waste,  even  as  against  him  who  holds 
the  legal  tltla  We  think,  both  undw  our 
statute  or  wltboat  it,  the  power  of  sale  Is 
one  so  cocvled  with  an  Interest  that  it  sur- 
Tives  the  death  of  the  grantor.  The  case  of 
Hunt  T.  Bousmanier,  8  Wheat  174,  strongly 
veiled  upon  by  appellants.  Is  dlatlngulataable 
tsom  this.  In  that  case  there  was  no  mort- 
gage or  pledge  of  the  property,  bat  a  nalud 
power  of  attwney,  authwldng  Hunt  to  sell 
and  transfer  It  In  the  name  of  Bousmanier. 
A  Mil  of  sale  was  to  be  giren  in  the  name  of 
Bousmanier,  and  as  bis  act  by  Ids  attor- 
ney. Neitlier  posBessIon,  nor  any  lien  upon 
or  interest  in  the  property,  was  attempted  to 
be  omTeyed.  In  speaking  of  this  oase^  Oban- 
cellor  Walworth  in  Knapp  t.  Alvord,  10 
Paige,  200,  the  decision  would  probably  have 
been  different  If  the  property  had  ttem  de- 
Uvered  to  Hunt  as  a  pledge,  but  under  our 
law  mortgaged  proper^  is  pledged— hypoth- 
ecated—without  deliTMy. 

We  are  referred  to  cases  not  In  harmony 
with  the  views  we  have  expressed.  The 
strongest  one,  perhaps,  is  Johnson  t.  John- 
son, (8.  0.)  8  S.  B.  606,  where  the  court  after 
quite  a  thorou^  discussion,  hoMe  that  the 
power  of  sale  was  not  coupled  with  an  in- 
terest, and  consequently  expired  with  the 
mortgngor.  To  innkt*  the  case  more  appli- 
cable hero,  the  learned  Judge  who  writes 
the  opinion  predicates  bis  argument  and  con- 
clusion largely  upon  the  Cact  that  there,  as 
here,  the  mortgage  creates  a  lien  only,  and 
does  not  conTey  the  title.  Upon  that  point 
and  Its  effect  upon  the  qnesttons  In  hand, 
we  bare  already  expressed  our  riews.  In 
that  state,  howerer.  It  would  seem  from  the 


opinion,— and  such  seems  to  bs  tin  fact,  so 
far  ss  we  eon  ascertsln,— tiiera  Is  no  stat- 
ute recognising,  or  declaring  tbs  rifect  ot, 
or  proTldhig  a  melluid  tar  the  execotton  of, 
tbe  power.  It  could  be  executed  only  as 
any  other  power  of  attorney.  In  the  name 
of  the  prlndpsl.  A  sale.  If  made,  woold  be 
In  the  name  and  as  tbe  act  of  flie  deceased 
principal.  Such  is  not  the  case  here.  Our 
statute  provides,  and  did  wh«i  this  power 
was  created,  that  a  power  of  sale  in  a  mort- 
gage may  be  executed  by  the  shsriff  of  the 
county  In  which  the  mortgaged  premises  are 
sitoated;  that  the  sole  may  be  advertised 
and  made  by  him,  and  the  deed  executed  by 
him,  as  sheriff.  It  was  so  dme  In  this  case. 
As  before  observed,  a  power  of  sale,  if  masb 
Is  contemplated  in  the  statute,  win  be  pre- 
sumed to  be  created  In  view  of  the  statute, 
and  tliat  it  may  l>e  executed  in  the  manner 
provided  by  such  statute,  and  not  necessa- 
rily in  the  name  of  tlie  grantor,  and  not  as 
a  simple  power  of  anorney.  The  other  case* 
cited  by  appdlants  are  also  from  states  hav- 
ing no  statute  like  oura^  so  fsr  ss  we  are 
able  to  ascertain. 

This  brings  us  to  the  second  question. 
Did  the  sale  under  such  power,  conducted,  as 
Is  conceded,  In  strict  pursuance  of  the  stat- 
ute, eat  off  the  right  of  tbe  heirs  to  redeem 
after  tbe  expiration  of  a  year  from  the 
sale?  We  have  already  expressed  the  c^iln- 
Icn— and  such  Is,  we  think,  tbe  doctrine  of 
the  statute— that,  when  ReOly  made  the 
mortgage  to  Phillips,  She  conveyed  to  him, 
not  only  the  lien  upon  the  land,  but  tbe  r^ht 
to  enforce  It  under  tbe  power  of  sale.  Sudk 
right  became  property  in  PbtUlps*  bands, 
In  the  same  a&aae  that  his  Hen  was  prop- 
erty. As  mch,  it  woold  pass  to  his  personal 
representatives  at  his  death,  as  a  part  of 
his  estate.  Beilly  had  then  left  such  ri^ts 
in  and  to  the  mortgaged  proper^  as  ahe  had 
not  conveyed  to  Phillips.  She  could  leave 
no  more  to  her  heirs  than  she  faemlf  had  at 
tbe  time  of  her  death.  Their  rights  must  be 
measured  by  hers.  They  took  her  place, 
and  might  only  do,  with  respect  to  the  prop- 
erty, what  she  might  do.  Hie  rifrbts  of  the 
heirs  having  accrued  subsequent  to  tbe  mort 
gage,  they  are  subordinate  to  It— ^lot  only 
to  the  llm  of  the  mortgage,  but  to  tbe  power 
of  sale  whlcd)  It  conv^ed  as  a  part  of  tbe 
security.  On  this  ground  it  was  bdd  In 
Brackett  v.  Baum,  50  N.  Y.  8,  that  a  statu- 
tory foreclosure  and  sale  under  a  power  of 
sale  in  a  purchase-money  mortgage  barred  tbe 
dower  right  of  the  wife,  wbo  did  not  sign  the 
mortgage.  By  the  amendment  of  the  New 
York  statute  in  1844,  It  was  required  thnt 
if  the  power  of  sale  be  executed  after  the 
death  of  the  mortgagor,  notice  of  sale  should 
be  given  to  the  administrator  or  executor 
of  the  deceased  mortgagor;  but  In  Anderson 
V.  Austin,  supra,  wherein  tbe  heirs  of  the 
mortgagor  sought  to  redeem,  they  having 
had  no  notice  of  the  sale,  the  court  held 
that  the  mortgagee  was  only  requIrGd  to 
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Itiirsae  the  procedtne  provided  by  tbe  stat- 
ute, and.  If  no  administrator  or  executor 
bad  been  aspobited  at  the  time  tbe  sale  ms 
advertised  and  mad^  tbe  proTlslon  as  to 
service  Vfitnt  tbem  was  Inoperative,  and, 
flOTlce  upon  the  heirs  not  being  required  by 
the  statute  tbe  foreclosure  was  complete 
when  made  In  tbe  mode  otherwise  prescribed 
by  tbe  statute^  Demarest  t.  Wynkoop,  S 
Jobna.  Gb.  129;  was  an  aetlon  by  betrs,  who 
were  infttnts  wtaoi  tbe  sale  was  made,  to 
redeem  premises  sold  nndw  a  statutory  fore- 
doaore  by  virtue  of  a  power  of  sale  In  the 
mortjiage.  Tbo  fOTedosnre  was  prlw  to 
the  amendmoit  at  18M,  and  when  publica- 
tion of  notice  ot  sate,  (mly,  was  nttaSx^ 
The  court  denied  tbe  right  of  tbe  heirs  to 
redeem,  saying:  'TThe  statate  has  no  sav- 
ing clause  tex  persons  laboring  undor  disabil- 
ities, bvt  Is  veeeraptKy  tbat  no  sale  under 
sncb  powOT  aban  be  defeated,  to  the  preju- 
dice of  any  bona  flde  purchase.  In  favw 
of  any  person  dnlrolng  tbe  equity  of  redemp- 
tion. Where  the  statute  makes  no  excep- 
tion, tbe  conr^  as  I  have  already  shown,  can 
make  none,  on  the  ground  of  any  inherent 
equity  applicable  to  Infanta."  And  so  Ohan- 
cellor  Kent,  In  discussing  the  effect  of  an 
advertised  aalo,  pursuant  to  tbe  statute,  un- 
der  a  powec  of  sale  In  tbe  mortgage,  says: 
•*A  sole  nnder  a  power,  as  well  as  under 
a  decree,  win  bind  the  Infant  bdrs."  4  Kent, 
Oomm.  IKt  By  the  statute  of  our  state, 
no  notice  of  sale  la  required  to  be  served 
upon  anybody.  €^eneral  notice  to  all  Inter- 
ested Is  given  by  pnbUcatitm.  niere  are  no 
parties  to  the  proceeding,  as  In  an  action  for 
ffweclosnre;  and  yet  tbe  proceeding,  where 
anthoilsed  by  a  power  ot  sale  In  the  mwt- 
gage,  was,  without  qnestloa.  Intended  to 
take  ttie  place  of  a  fweolosure  by  action, 
and  to  have  the  attect  of  an  old  f oredosore 
In  equity.  The  statute  having  made  no  pro- 
vMon  for  servloe  ot  notice  of  the  sale  either 
vpou  heirs  or  others  Intoested  In  the  mort- 
gaged property,  such  service,  if  made,  would 
be  entirely  voluntary  on  the  part  of  the 
mOTtgagee,  and  could  add  nothing  to  the 
l^al  effect  of  the  sale.  This  court  cannot 
add  to  the  statute  another  provision  requir- 
ing that  express  notice  shall  be  given  to 
minor  heirs  or  their  guardian  In  order  to 
make  tbe  fM«closnre  sale  effective  against 
tbem.  If,  as  the  law  stands,  a  foreclosure 
would  be  good  with  such  actual  notice,  it 
la  good  wltbont  It  The  statute  expressly 
gives  the  right  to  redeem,  within  a  year 
from  sale,  to  the  mortgagor,  or  hla  sacces- 
sors  In  interest  These  must  be  redemption 
rlgbts  which  it  was  Intended  to  be  affected 
by  the  foreclosive  and  sale;  otherwise,  there 
would  be  no  occadon  for  eo  affirmatively 
preserving  txt  c<mf erring  .them.  The  heirs 
of  a  mortgagor,  whether  mtauNr  or  .nclult,  are 
bis  sncceasors  In  Interest,  and  Included  in 
tho  class  which  may  so  redeem.  One  of 
two  concluslDDS  seems  Inevitable:  Either 
a  strict  pursuance  of  tbe  statute  was  Intend- 


ed  to,  and  does,  bar  -the  rights  of  bebrs. 
whetbw  minor  or  adult  to  redeem,  except 
as  preserved  tar  a  definite  time  by  the  sta*- 
ute,  or  the  statute,  snd  the  ^oceedlng  It 
authorizes,  are  entirely  onavallable  and  In- 
effectual to  foreclose  the  equity  of  redonp- 
tl<Mi  of  any  ptnaa  at  the  time  under  dis- 
ability. In  our  examination,  we  have  found 
no  case  announcing  or  sustaining  tbe  lat- 
ter condusl<m,  but  find  so  many,  some  of 
which  are  cited  above,  holding  the  reverse, 
that  we  are  constrained  to  adopt  tbe  first 
ivopoaltlon  as  tbe  law.  Whetber  the  stat- 
ute Itsdf  Is  wlsdy  considerate  (rf  sH  the  In- 
tereatB  tbat  may  be  affected  by  snch  proceed- 
ing Is  a  l^falatlve^  and  not  a  jndldal,  qoes- 
UOL  It  has  not  been  questioned  but  tbnt 
It  was  competent  for  the  leglslatnre  to  bring 
an  the  Interests  within  the  range  of  the  pro- 
ceeding by  a  general  pnbUcation  of  the  no- 
tice, and  we  think  that  Is  the  theory  and 
fldiame  of  the  statute.  We  think  the  Judg- 
ment of  tbe  trial  court  Is  correct  and  It 
Is  affirmed. 


ROSHOI/r  V.  HBHUS. 
(Snprone  Goort  of  Nturth  Dakota.    Jan.  8, 
1894.) 

HoMnrain— Abandoxmbht— DiTOBOB— BmoT 
ox  HoMBSTBAD  Rights. 

L  Where  a  married  woman  leaves  the  home 
of  herself  and  husband,  the  title  to  which  was 
in  the  husband,  and  remains  away  Dearly  tiiree 
years  before  claiming  any  homestead  fntemt 
in  the  property,  hot  the  husband  remalna  iu 
constant  occupancy  of  the  land,  keeping  bis 
home  thereon,  auch  absence  alone  will  not  con- 
stitute abandonment  by  the  wife  of  her  home- 
stead rights.  Whether  at  not  in  such  a  ease, 
a  wife  could,  under  any  draunatanees,  forfdt 
her  homestead  rights  under  our  statate^  not  de- 
cided. 

2.  In  divorce  proceedings.  It  Is  competent 
for  tbe  court  to  asugn  the  homestead  to  the  in- 
nocent party,  either  absolntely  or  for  a  limiteil 
period;   but,  where  the  decree  In  the  divorce 

Eroceedinga  is  silent  upon  the  qaefltion,  the 
omestead  will,  apon  the  dissolution  of  the  mar- 
riage, remain  in  the  poBsession  of  the  party 
holding  the  legal  titie  thereto,  djscbarged  from 
all  homestead  ri^ta  or  claims  of  the  other 
party. 

(Syllabus  by  the  Coort.) 

Appeal  from  district  court  Steele  coun^; 
WllUam  B.  McCk>nneU.  Judge. 

Action  by  JuUus  Rosholt  against  Thea 
Mehus  to  determine  adverse  daims  to  land. 
There  was  Judgment  toe  defendant  dismiss- 
ing tbe  action,  and  plaintiff  appeals.  Re- 
versed. 

F.  W.  Ames  and  Oarmody  A  LesUe,  for 
appellattt   J.  H.  Bosard,  for  respondoit 

BARTHOLOMEW,  O.  J.  This  action  was 
brought  to  detonlne  adverse  claims  to  a 
quarts  section  of  land  In  Stede  county. 
It  was  beard  on  an  agreed  statement  of 
facta,  from  whidi  the  court  made  two  con- 
clusions of  law:  First  that  jdalntiff  was 
not  tbe  owner  In  fee  simple  of  the  land; 
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vnd,  saamd.  tihat  defendant  wu  entitled  to 
th«  poaacMton  ttf  the  land,  jndgmeiLt 
-•I119IJ  dismlMwd  tlw  ciHDplaliit  im  tte  mcr- 
ita,  with  co«b|.  Plaintiff  appeala,  and  aa- 
«ailfl  the  ocmdoskma  aa  not  warranted  by  tbe 
-facta.  OB  June  10,  1883,  one  Toriul  Me- 
Ima.  hnabond  of  the  reapcmdent;  Thea  Me- 
liaa,  obtained  a  patent  to  aaid  land  under 
the  federal  homeatead  of  law.  Tocikel  Mebna 
■and  respondent  contlniied  to  reside  on  aald 
land  aa  th^  bomestead  nntU  Mv*  1887. 
At  tbat  time  there  were  IMng  tbeee  mUuv 
chlldrea,  the  laane  of  ttadr  marriage.  In 
May,  1887,  the  reiqiondent,  O^ea.  Mebcu,  tak- 
4ng  her  minor  cUldren  with  her,  left  the 
.'•M  T€/tksH  Mebna,  and  luu  not  Itred  with 
4ilm  Blnce  that  time.  Torkel  Mehna  con- 
tinued In  poaaesalon  of  the  land,  and  made 
Ua  home  th»e(m  nntll  the  aale  thereof,  hwe- 
Inafter  mentioned.  In  January,  1880,  the 
Teapondent,  aa  the  wtte  of  ToAA  Uehua, 
and  In  behalf  of  beradf  and  her  mlnw  ddl- 
•dren,  attempted  to  file  a  dedaratton  of  home- 
stead under  sectlona  2458  and  2450,  Oomp. 
Laws,  and  the  dedaratton  was  recorded  In 
the  office  of  Qie  register  of  deeds  ot  Steele 
•county.  In  October,  1880,  she  brought  an 
-action  of  dlTMce  against  T(u-kel  Mehns,  on 
4he  gronnd  of  Ida  adoltery;  and  In  January, 
1881,  the  district  court  granted  her  a  decree 
-absolute  on  that  ground,  and  gare  her  the 
custody  of  the  three  children.  In  hee  wm- 
:p1nlnt  she  prayed  the  allowance  of  a  reaaon.- 
able  sum  fw  maintenance  of  hnraelf  and 
■children  out  of  the  property  of  her  aald  hn»- 
Iwnd.  The  decree  gare  her  a  grosa  sum  of 
^1250,  and  ^  -per  month  for  the  siq)port  of 
hoaeU  and  diUdren.  No  ordw  whatev» 
was  made  rdotlTe  to  the  homeatead,  nor 
waa  It  mmtloned  In  the  complaint  On  the 
-901  day  of  Septnnber,  1801,  Torkel  Mehua 
executed  a  wananty  deed  of  aald  pr^lsea 
to  the  appelant,  Bosbdt  Appdiant  waa  a 
purdiaser  fbr  value,  with  no  notice  fft  any 
■claim  of  reapMident  up<m  the  land,  exc^t 
the  constnictlTe  notice  glTen  the  reonrd 
■of  the  homestead  declaration  and  the  record 
In  the  diTwce  ivoceedlnga.  Appellant  clalma 
under  the  deeid,  and  respondent  clalma  a 
homestead  Interest  In  the  land. 

What  was  the  c<mdition  of  this  land  aa  to 
the  homestead  character  at  the  time  of  the 
rendltlm  of  the  divorce  decree?  We  think 
4t  was  the  homestead  of  Toricd  Mehus  and 
bis  family,  Indudfng  thla  respondent  The 
lognl  head  of  the  family  had  remained  In 
■constant  occupancy  of  the  land  as  bla  home. 
This  preserved  Its  homestead  charactw.  The 
■actual  presence  of  the  wife  Is  not  required 
for  the  inceptloQ  or  preserratlon  of  the  home- 
stead right  so  long  as  the  husband  la  the 
head  of  the  family.  Johnson  t.  Tamra>,  28 
Ark.  280;  WUliama  r.  Swetland,  10  Iowa, 
•01;  Bradford  t.  Loan  &  Ttnat  Cou,  47  Kan. 
587,  28  Fac  702.  Without  b^dtag  that  a 
wlte  can  ftvfWt  her  homestead  tnterest  in 
tier  hntinad'a  home,  or  estop  berself  from 
claiming  the  same  by  anything  short  of  a 


contract  bot  assuming  audi  to  be  the  law. 
It  la  7^  certain  that  tbia  record  shows  no 
such  forfeiture  or  estoppel.  The  record  does 
not  dlsdose  when  tbe  adultery  upm  which 
reapondott  based  her  action  for  tfTorce  oc- 
curred. If  prior  to  her  leafing  home,  her 
abaoiee  would  not  Imperil  her  rights,  (Barle 
T.  Earle,  9  Tex.  98&;)  but  If  subsequent,  yet 
it  does  not  appear  that  die  left  her  home  and 
aband(med  all  intentkaa  to  return.  It  does 
not  appear  that  she  left  the  Juriadlctlon,  or 
attempted  to  establish  a  home  dsewhere. 
Her  dfort  to  file  a  dedaratlon  of  homestead 
would  ladkate  an  Intention  to  return.  It 
has  grown  to  be  famlUar  law  that,  in  the 
absence  of  express  statotcoy  prorlakma,  ab- 
sence  from  the  homeatead  for  any  reasonable 
time  will  not  amount  to  abandmiment  when 
the  animus  rercrtendl  always  exists,  and  no 
other  home  Is  created.  We  rq»eat  respond- 
enrs  homeatead  right  exlsded  at  t3ke  date 
of  tbe  rendition  of  the  decree  of  Avorce, 
but  it  so  existed  by  virtue  of  the  ftoct  thst 
she  was  a  member  of  tiie  fhmlly  ot  Torkd 
Mdius,  who,  with  Ids  fiamily,  had  cstabltobed 
Ids  hwne  and  ttadr  home  thereon,  and  whose 
occupancy  had  been  contlnooua.  Her  rights 
were  In  no  manner  strengthened  by  the  fact 
that  die  attonpted  to  ^ace  a  declaratlMi 
of  homestead  on  record.  Such  dedaratlon 
doea  not  create  homestead  rights  (Ocde  v. 
001,  14  lom,  627;  Tost  V.  Derault  O  Iowa. 
00;)  nor  do  we  tUidc,  although  we  do  not 
find  the  point  ruled,  that  It  takes  the  place 
of  continuous  occupancy  after  the  inception 
of  the  hpmeatead,  except  where,  aa  In  Min- 
nesota, thdre  Is  an  exj^eas  statutory  provl- 
sion  to  that  effect  But  even  thai,  we  sap- 
poae,  ttaa  statute  In  no  manner  affects  tbe 
question  of  actual  abandraiment  but  might 
in  a  subsequent  contest,  shift  the  burdoi  of 
proof.  In  this  state,  when  the  head  of  s 
family  owna  land  In  excess  of  the  amount 
allowed  by  law  for  a  homestead,  and  the 
land  la  in  one  body,  and  ih»  family  resides 
thweon,  ttie  homestead  may  be  adected  la 
any  form  that  may  be  desired  up  to  the 
quantity  allowed  l^^  law  as  a  homestead. 
Recording  a  dedaratlon  of  homestead  givea 
notice  to  all  purchasers,  and  all  parties  deal- 
ing viQi  or  cKtsndlng  credit  to  the  owner, 
of  the  exact  land  daimed  aa  a  homestead. 
This,  we  think.  Is  tfa»  main,  and  perhaps 
exdndTe,  reason  for  the  provMon,  because 
a  Calhuo  to  make  and  file  the  dedarattoa 
does  not  rendo;  the  homestead  llatde  «e- 
cotton.  It  only  devolves  iqwn  the  olBcer 
hdding  the  execution  tbe  dn^  of  selecting 
plattloft  and  recording  ttie  homeatead.  But 
since  req>oudenl^s  hMueetead  rl^ta  veated 
exdndvdy  upon  the  fact  tbat  she  was  a 
member  of  the  fomlly  of  Torkd  Mdiua,  and 
since  the  divorce  eflEectually  severed  that  rr- 
laUon,  it  CdlowB  that  her  bimiestead  rlKht 
was  destit^ed,  xmless  preserved  by  tbe  8n^ 
nte  or  the  decrea  niat  decree  severed  tbe 
fandly  rdation  theretofore  eidstlng  between 
Tockel  Mehus  and  Ilea  Mehoa.   She  waa 
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no  loagsr  a  member  of  Us  family.  8lw  mts 
Bdthw  bis  wife  nor  bbi  widow,  and  oould 
^Im  nono  of  tin  homestead  rlgbte  given  by 
law  to  Hm  wife  or  widow.  The  occupazMsy 
which  created  and  had  preeerved  for  her  a 
homestead  rl^t  In  that  land  ceased  instantly 
when  she  ccued  to  be  a  nmabtr  of  the 
flunUx  of  ImiA  Mdma. 

Bat  It  b  dalmed  tba^  br  vlrtD*  ot  &  new 
niatlon  tiien  creatad,  the  hMoeetead  right 
4eT(ATed  upon  b«.  It  Is  m^ad  l^t  whan 
recpendcfit  was  divorced  from  her  husband, 
and  glTea  the  oastody  of  the  minor  dUldnn, 
^  becama  the  hettd  of  the  family,  and  that 
andsr  aocta  dreonurtancae,  when  the  wife  Is 
the  meritoflons  cause  of  the  divorce,  Mm 
deea  not,  by  obtahdiiff  a  divorce,  forfeit  her 
hMnestead  ri^L  Tba  position  thns  broadly 
taken  does  not  meet  oar  apxroval.  What- 
ever support  it  has  in  the  books  originated 
!■  Tanaant  t.  Vansant^  28  QL  SaSi  In  that 
ease  the  complalndbt  waa  the  ^voroed  wife; 
wbo  bad  bean  glrui  the  enatody  of  the 
Botnor  eliildren.  After  asserting  her  right 
%»  the  hMoesteftd  as  against  the  defendant, 
who  was  a  creditor  of  the  hnaband,  the  court 
aay:  "The  aplrit  end  poUcy  of  4be  home- 
stead act  seem  to  demand  this  concession, 
and  to  regard  the  comidalnfliiit,  for  this  pur- 
poee,  as  a  widow  and  the  head  of  a  fandly." 
The  court  Immediately  adds:  "Bat  tlwe  are 
other  drcomstancee  dJsdosed  by  the  rec- 
ord wUch  fortl^  the  didms  of  the  com- 
plainant to  the  enjoym^  of  this  property. 
In  the  first  plac^  It  Is  abundantly  proved 
that  the  jfro^tj  was  pnrcbased  with  her 
«wn  means,  and.  In  the  next  ^aee,  that  the 
court  decre^g  the  dlvwce  assigned  It  to 
her  as  alinMoy,  and  for  which  she  hcdds  the 
deed  of  the  master  In  chancery,  executed  un- 
der the  decree  of  the  court."  It  1b  proper 
to  add,  also,  that  the  premises,  at  the  time 
«C  the  dlvwce,  were  In  the  poeeession  of  a 
tesiant,  who  Immediately  attorned  to  the 
divorced  wife,  and  the  court  held  that  to  be 
aqnivalent  to  actual  occupancy  by  her.  This 
case  was  followed  by  Bonnedl  v.  Smttb,  63 
m.  875,  wh^e,  also,  the  wife  obtained  the 
divorce  and  custody  of  the  children,  and 
was  decreed  the  homestead  absolutely  as 
aUmony,  and  the  court,  without  dlscusaiBg 
tbe  matter,  stated:  "She  therefore  hdd  it  In 
a  doable  rights— as  aUnK>ny,  under  the  dfl»- 
cree  of  the  court,  and  as  her  hMoesteadi  by 
ofwratlMi  of  the  statute."  In  this  state  a 
iSecree  of  divorce  whloh  granted  to  tbe 
DwritorUms  wife  the  homestead  absolutdy 
-aa  .lUmooy  would  forever  [protect  her  po»- 
■eMrioo,  except  In  the  enumerated  oatea 
where  a  lUHnestead  Is  liable,  irrespective  of 
any  construction  of  tbe  homestead  law.  But 
ta  SeU(m  v.  Beed,  6  BIsa.  126.  also  21  Myer's 
Fed.  Dec  639,  and  whleh  arose  In  Illinois, 
tbe  decree  in  tbe  divorce  case  made  no  such 
dispositlwi  of  the  homestead.  The  fee  was 
tu  the  hosband,  or  we  so  gather  from  the 
«asa  In  the  divorce  acti<»i  the  meritorious 
vtte  obtained  custody  of  the  child  and  all> 
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mooy  bi  groaa.  Notiilng  was  said  about  tbe 
homestead.  She  was  In  possession,  and  re- 
mained in  posBcsrtoo  with  the  child,  and  she 
was  held  coHUed  te  poasoBsloa,  as  against 
her  divorced  husband's  grantee.  The  case 
Is  ruled  on  the  Taasant  casft  These  cases 
have  been  pressed  npoa  us  with  much  con- 
fidence, as  being  a  ofmstmctloB  by  aide 
courts  ot  a  btmiestead  law  not  mat«laUy  dlf- 
fersnt  from  oar  own.  The  questloa  la  now 
mlsed  for  tbe  first  time  In  this  ^Isdlction. 
Its  dedrim  will  aanbonce  a  rule  ci  pn^Mrty 
to  be  followed  henafter.  lliat  role  sboold 
be  supported  by  sound  Judicial  reasooa  We 
are  fwced  to  say.  when  It  Is  soof^t  to  carry 
the  rote  indicated  In  Vansant  v.  Tantant  to 
the  extent  that  Is  hen  dalmed.  that  It  faSs 
to  find  support  In  sound  reason,  and  is  en- 
th-ely  unnecessary  toe  tbe  protoctlon  of  the 
family.  It  is  true  that  the  homestead  ee- 
tate  Is  created  fbr  the  benefit  of  tbe  family, 
and  not  for  tbe  benefit  of  tbe  husband  and 
father.  Fore  v.  Fore.  2  N.  D.  260.  50  N.  W. 
712.  And  It  Is  true  that  courts  UbenUly  eon- 
strne  homestead  laws,  for  the  purpose  of  ef- 
feotoating  their  wise  and  beneficent  tnten- 
tkms,  to  the  end  that  no  family,  through 
the  mistortnne  of  poverty  or  tbe  death  of 
Us  l^al  head,  may  be  deinlved  of  sh^ter, 
and  where  the  homestead  conrists  of  a  farm, 
as  In  this  case,  of  siippiHt.  But  all  the  rea- 
sons which  have  Induced  the  law  to  favw 
the  wife  or  widow  In  tine  matter  of  home- 
stead rlghtt  are  entirely  absont  In  cases  of 
divorce.  There  is  ne  actkm  known  to  the 
law  wherein  the  entire  property  of  both  par- 
ties is  brought  moro  directly  wlttaln  tbe 
grasp  and  control  of  the  cbanc^or  ttian  the 
action  for  dlrwee.  In  this  actl<m  tbe  cban- 
cellw  revlewB  not  only  the  marital  rights  and 
wr<mgs  of  the  respective  parties,  but  their 
financial  stotos  and  flnfliHilal  needs.  He  re- 
quires'abstAnto  InformathHi  as  to  the  num- 
ber, age^  and  condlHoo  of  all  minor  children. 
He  knows  It  Is  tbe  duty  of  the  husband  and 
father  to  sappMt  the  CamHy  and  educate  the 
children.  He  knows  that,  in  case  of  the 
death  of  tbe  husband  and  father,  tbe  law 
places  its  hand  upon  so  much  of  hie  property 
as  coostitubed  his  homestead,  and  devotes 
It  CTdnsiv^  to  tbe  accompUshment  oi  Ibose 
purposes  which  It  was  tbe  du^  of  the  hus- 
band and  father  to  accomplish  while  Uvlng. 
Whwe  a  divorce  a  vlncalo'  Is  granted  to  an 
Innocmt  wife,  and  she  Is  given  the  custody 
ot  minw  chlldrsn,  U  Is  tbe  duty  of  the  chan- 
etXlDT,  so  far  as  the  drcumstanees  will  per- 
mit,—and  bis  poweir  la  that  respect  Is  plenary, 
compMisate  the  tamocent  family  for  ev- 
ery rlgnt  It  bae  lost  by  reason  of  the  legal 
separation  from  an  offending  husband  and 
father.  Under  our  statute,  the  court  may 
In  such  cases  require  the  husband  to  give 
security  for  any  payments  ordered  to  be 
made  to  toe  wife,  w  for  tbe  maintenance 
of  the  family;  or  the  court  may  place  the 
enure  estate  of  the  husband  In  the  hands  of 
a  reoelTer.  In  ordw  to  secure  such  paysMots 
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or  maintenance,  and  the  homestead,  as  such. 
Is  specially  placed  in  tbe  ctmtrol  of  the 
court  The  statute  sajat  (/ueOan  2B86,  Gomp. 
Laws:)  *'Tbe  court,  In  rendCTlns  a  decree 
of  dlT<Hw,  may  assign  the  homestead  to  the 
Innocent  par^,  either  absolutely  or  fw  a 
limited  period,  accordiiig  to  the  facts  In  the 
case  and  In  consonance  with  the  law  relating 
to  homestead."  It  would  appear  fnxn  this 
language  that  the  l^slatnre,  so  far  from  In- 
tending that  tbe  homestead  should  pass  to 
rhe  innocent  party  by  virtue  of  the  statute 
alone,  thought  It  necessary  to  give  the  court 
express  power  to  so  dispose  of  It  by  decree 
We  are  entirely  unable  to  see  any  good  rea^ 
SOD  why,  after  the  cliancellor.  In  the  exercise 
of  the  broad  and  liberal  discretion  In  him 
vested,  has  given  the  innocent  family  erwy 
protection  the  circnmstancee  admitted  or 
their  needs  required,  the  law  should  then 
step  In,  and  transfer  to  them,  at  tbe  ex- 
pense of  the  husband,  anoth«  and  very  ma- 
terial estate,  to  wit.  the  homestead  owned 
and  theretofore  occupied  by  him.  Particu- 
larly must  this  be  true  when,  as  In  this  case, 
the  decree  of  divorce  casta  upcm  the  husband 
the  continuing  duty  of  supporting  that  fam- 
ily, by  compelling  him  to  pay  a  certain 
monthly  payment.  It  Is  not  to  be  believed 
that  the  law  will  then  grasp  the  very  prop- 
erty out  of  which  the  husband  must  realize 
the  money  to  moke  those  payments,  and 
transfer  It  to  the  fftmlly.  and  yet  bold  him 
for  the  paym^ts.  We  deem  it  better  for 
the  innocent  party,  better  f<H-  the  fee  owner, 
bettM-  as  a  rule  of  pn^terty,  that  the  Inter- 
ests of  the  respective  parties  in  the  home- 
stead should  be  fixed  by  tbe  decree  In  the 
dlT<H*ce  proceeding;  and,  when  that  decree 
is  silent,  the  hcmiestead,  like  all  other  realty, 
must  remain  In  the  possession  of  the  party 
holding  the  record  title,  discharged  of  an 
homestead  rights  and  claims  of  the  other 
party;  and  this  we  deem  the  result  ot  the 
better  auth<Mitles.  Heaton  v.  Sawyw,  (Yt) 
15  AtL  106;  Wlggln  T.  BnszeU,  58  N.  H.  S29; 
Blffie  T.  Pullman,  (Mo.  Sup.)  21  &  W.  4S0. 
The  district  court  for  Steele  county  will  re- 
v«*se  its  Judgment,  and  enter  a  decree  grantr 
hig  the  rdlef  prayed  toe  In  the  complaint. 
Revn^ed.    AH  concur. 

CORLISS,  J.,  (concurring.)  The  respimd- 
Hit.  In  efFect,  dalms  that  she  had  the  right, 
after  she  had  ceased  to  be  tbe  wife  of  the 
owner  of  the  property  used  by  them  both 
as  a  homestead,  to  eject  her  former  hus- 
band therefrom,  notwithstanding  tbe  fact 
that  he  owned  the  fee.  A  homestead  right 
Is  not  property  which  can  be  sold.  It  pos- 
sesses no  value  Independent  of  the  right  to 
possession.  If  the  respondent  has  a  home- 
stead right  In  the  property  in  question,  she 
has  a  right  to  occupy  the  premises,  and  she 
has  no  other  or  different  right  She  can  oc- 
cupy them  during  the  balance  of  her  life. 
Hw  right  of  possession  Is  inconsistent  with 
the  husband's  ri^t  of  occupancy.   They  are 


divorced.  The  &mUy  tie  Is  hniken.  Untai 
they  remarry,  It  Is  contrary  to  public  poH? 
that  they  should  live  together  as  fwmerly  w- 
der  the  same  roof.  The  divorce  was  grantef 
because  the  court  decided  that  they  entft 
not  to  Inhabit  tbs  same  bwnaL  Tbe  boa*- 
stead  right  sorvlTes  tbe  dl-nvea.  Do^  «. 
Oobum,  6  AUm,  71;  BUBe  ▼.  Pnllman.  OU. 
Sup.)  21  8.  W.  «».  In  whom  is  It  vestsdT 
It  cannot  bdong  to  both  parties.  WUb 
the  family  was  a  unit.  It  behmged  to  tfet 
f&mOy!  bat,  afto-  tbe  nnlen  of  the  famUr 
had  been  destroyed,  the  homestead  right 
must  then  have  vested  endnstrdy  In  elthv 
the  husband  or  the  wife.  How  can  it  be 
daimed  that  the  decree  ot  dlTwee  vestel 
It  exclusively  In  the  fMmer  irifet  That  de- 
cree, so  far  from  transferring  the  right  tnm 
ttke  husband  to  the  wlf^  stnuA  from  vaim 
iuar  the  very  foundation  of  her  claim  te  a 
homestead  ri^t  This  right  was  given  m 
her  as  a  wife,  and  after  file  death  sbe  ml|M 
enjoy  it  as  a  widow.  After  die  divorce,  ihe 
was  not  his  wife,  and  could  never  be  Ui 
widow.  The  right  was  glvoi  to  her  becatHs 
of  the  duty  of  tlie  husband  to  provide  hm 
with  a  home.  After  the  divorce  the  hii» 
band,  OS  such,  owed  her  no  such  duty.  He 
thereafter  owed  her  no  duty  whatever  as 
hnsbond.  He  had  ceased  to  be  her  hasbaai. 
Whatever  a  wife  can  claim  frtHU  ha  former 
husband  after  divorce  Is  not  as  his  wife,  bat 
under  the  twms  of  the  decree  of  dlvMve  It 
self.  If  Oils  gives  her  the  homestead,  sbe 
can  have  It  If  this  gives  her  alimony,  ate 
con  have  it  But  she  can  have  no  more. 
If  'Ae  decree  gives  her  nelthv  tte  home 
stead  nor  alimony,  she  Is  entitled  to  noth- 
ing. H»  former  husband  is  so  longv  bounJ 
to  furnish  her  a  home.  But  the  decree  of 
divOTce  hi  this  case  did  in  fact  require 
husband  to  pay  the  respondent  monthly  ali- 
mony for  her  supp(vt  The  word  *^pport" 
embraces  not  only  food,  fud,  and  raiment; 
It  also  Includes  sheltv,— a  home  to  live  Is. 
The  husband  Is  ordered  by  the  court  not  to 
provide  her  a  home,  much  less  to  snrrMdcr 
up  to  her  his  own  home.  He  is  directed  Is 
furnish  her  with  a  certain  amount  of  taad*. 
■with,  which  she  Is  to  procure  a  home  tor  her 
s^f.  Must  tlie  husband,  hi  addition,  ylell 
up  to  her  his  own  home?  The  mere  grant- 
ing of  a  divwoe  cannot  work  a  destructloa 
ot  the  htuband*s  rights,  and  vest  them  eat 
duslvdy  In  tbe  former  wife.  Not  Is  it  ma- 
terial that  the  dlv<HTe  was  tar  the  husband^ 
guilt  There  Is  no  statute  which  In  the  re- 
motest manner  warrants  the  role  that  tbr 
husband's  guilt  should  of  itself,  when  fol- 
lowed by  a  divorce,  work  the  destmctloD  «r 
his  homestead  right  In  favor  of  his  former 
wife.  His  guilt  Is  a  drcamstonce  wblcb 
will  weigh  heavily  with  the  chancellor  la 
rei^ulatlng,  by  bis  decree,  the  future  duty 
the  guilty  husband  to  the  woman  he  hM 
wronged.  It  will  lead  the  chancell<K-  to  gifv 
the  wife  the  amplest  possible  support  out  sC 
the  husband's  estate  and  earnings.  Fn> 
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quently  It  wlU  omatralii  the  court  to  award 
to  her  the  homestead,  especially  when,  as 
In  this  case,  the  wife  Is  given  the  custody 
ot  the  children.  Our  statute  expressly  au- 
thorizes the  court  to  do  this:  'Tnie  court, 
In  rraderlng  a  decree  of  dlT<Mve»  may  assign 
the  bnnestead  to  tbe  Innocent  party,  either 
absolutely  <x  for  a  limited  period,  accwdlng 
to  the  facts  In  the  case,  and  in  ccmsonance 
with  the  law  rating  to  homesteads."  Sec- 
tion Oomp.  Laws.  This  statute  is  ctm- 
chisire  against  the  thecny  of  respiHideat 
that  the  mere  fact  ot  a  granting  of  a  divorce 
assigns  tlie  homestead  right  to  the  Innocent 
party,  "nie  statute  declares  that  this  asslRu- 
meat  most  be  embodied  in  the  decree  Its^ 
The  best  possible  time  to  settle  all  such  mat- 
ters is  whra  all  the  facts  and  circumstances 
:ire  before  the  cotirt  granting  the  divorce,— 
rhe  niimb«,  age,  and  sex  of  the  children; 
the  value  of  the  estate  of  the  hnsband;  his 
capacity  to  earn  money;  the  degree  of  his 
fniiU;  the  posltian  of  the  parties  in  society; 
and  such  facts  as  bear  npfm  ttie  otWBttoas 
who  shmil:*  have  the  custody  of  the  diU- 
dren,  aiul  whether  It  wfll  be  better  to  allow 
the  wife  to  live  on  the  biHnestead.  or  be  sup- 
ported  by  the  husband  dsewbere.  There  Is 
no  danger  that  denying  to  the  mere  grant- 
ing ci  a  decree  of  dirorce  for  the  husband's 
guilt  the  i^ect  to  assign  the  liomestead  right 
to  the  wife  will  mA  her  any  injustloe.  She 
can  and  wlU  be  folly  protected  hi  and  by  the 
decree.  "nMre  Is  notliing  In  the  furt  that 
the  decree  awarted  to  the  respondent  the 
custody  of  the  chlldrai.  'When,  In  sack  a 
case,  tlie  decree  Is  all«it  on  tbe  pointy  the 
father  is  bound  to  support  the  minor  chU* 
dren  in  the  wife's  custody  the  same  as  be- 
fore dlTMce.  They  are  still  his  mlno-  chll* 
dren.  The  dlmrce  In  this  case  recognised 
this  duty.  It  required  the  husband  to  pay 
tbe  wife  allmooy  for  ttie  support  not  only 
of  hcndf ,  bnt  of  fiie  children  Intnuted  to 
her  csre.  She  was  to  be  paid  money  by  the 
father  to  proride  a  hmne  toe  them,  as  wen 
as  fw  hera^  So  ftr  as  the  chUdriBn  th«n- 
selves  are  conoemed.  it  Is  dear  that  their 
rights  dei>end  nptm  the  will  of  tb^  parents, 
or  of  the  «ie  who  Is  entitled  to  tiie  homestead, 
"nie  cwBoit  of  a  child  is  not  necesssry  to 
the  alienattMi  or  abandonment  ot  tbe  home- 
stead. Hie  father  having  conv^ed  the  fee 
to  luiothn-,  and  ther^y  destroyed  his  lumie- 
stead  light,  tbe  dwlvatlve  rlj^t  of  the  diU- 
dren  was  by  this  ctrnveyance  destroyed;  the 
cmuent  ot  tbe  mother  to  the  conveyance  be- 
ing no  longer  necessary,  she  having  ceased 
to  be  the  fiLther*!  wife.  Tbe  statute  gives 
the  wife  or  widow  the  hmnestead  rlgbt  in 
her  husband's  real  estate  used  by  them  as  a 
home.  Whcm  there  Is  neither  a  wife  oar 
a  widow  to  claim  a  Joint  rl^t  with  a  hus- 
band, he  la  the  sole  owner  ot  such  iKRnestead 
right  when  he  is  the  owner  (tf  the  property 
Itself.  This  is  true  of  the  wlfe^  also,  as  to 
fwc^ierty  owned  by  her.  Her  husband's 
homestead  rights  in  such  property  cease 


when  he  ceases  to  be  her  husband,  unless 
otmtlnued  in  him  by  the  decree  of  some  court 
of  eompetent  Jorisdiotion. 


PBOPLSrS  BANK  OF  ST.  PAUL  v. 
SCHOOL  DIST.  NO.  52. 
OStUireme  Gonrt  of  North  Dakota.   Dea  19, 

1888.) 

ScHOOU  AND  School  Distbiotb  — Bonne— Vaxov 
ITT— Bona  Fidb  Fdbohabbbs. 

1.  Where  a  statute  authorised  the  Issue  of 
municipal  bonds  payable  in  not  less  than  10 
yeara  irom  date,  bonda  Issued  therenuder,  pay- 
able Iq  11  days  less  than  10  years  from  date, 
are  void,  even  la  the  hands  of  a  bona  fide  pur- 
diaser. 

2.  Tbe  invalidity  of  snch  bonds  does  not 
affect  the  Uability,  if  any,  of  the  manidpality, 
independently  of  the  bonds. 

8.  It  Is  elementary  that  even  bona  fide  pur- 
chasers of  negotiable  municipal  lecurities  ate 
chargsd  with  knowledge  of  all  the  requlremento 
of  the  stetute  under  which  the  sseontles  were 
Issued. 
(Syllabus  by  the  Ooort.) 

Appeal  from  district  court,  Btutsman  coaa- 
ty;  Roderidc  Rose,  Judge. 

Action  by  tbe  People's  Bank  of  St  Paul 
against  scdiool  district  No.  S2,  Barnes  county, 
to  recovn-  interest  <hi  certain  bonds.  Th&n 
was  Judgment  tor  lOaintUf,  and  defendant 
appeals.  Reversed. 

a.  K.  Andms  and  E.  W.  Osmp,  for  app^ 
lant  White  ft  Hewitt,  for  respmident. 

OORUSS,  J.  The  plaintiff  has  reoovraed 
Judgment  against  tbe  defendant  upon  certain 
interest  ooapons  of  bonds  issued  by  tbe  de- 
fendant Tliat  Judgment  is  assailed  bere  on 
sevwal  grouwls.  We  Itod  it  unnecessary  to 
sllude  to  tibon  all.  In  our  Judgmoit  the 
bonds  are  void  np<m  Hieir  face.  It  Is  ele- 
mentary ttULt  power  to  issue  soch  municipal 
securities  is  derived  wholly  from  statute. 
The  statute  may  prescribe  the  cmidltlcms  on 
which  sodi  pow»  shall  be  exerdaed.  It 
may  also  declare  what  terms'  shall  be  em- 
bodied In  the  bonds  It  authorises  to  be  Is- 
sued. The  donee  of  the  power  must  take  It 
burdened  with  all  statutory  requirements, 
as  wtfl  with  respect  to  the  terms  of  tJie 
bonds  to  be  issued  as  with  regard  to  the  con- 
ditions on  which  they  may  be  issued.  The 
statute  authorising  defmdant  to  issne  bonds 
provides  that  they  "may  be  made  payable  in 
not  lees  than  ten  nor  more  than  twenty  yean 
from  their  date."  The  bonds  which  were  is- 
sued under  this  power  were  dated  Sep  tern - 
her  1%  18S4,  and  wore  In  terms  payable  Sep- 
tembw  1,  18M.  Th^  were  therefore  made 
payable  in  less  than  10  years  from  their  date 
We  do  not  see  bow  snch  a  bond  can  be  re- 
garded as  being  authwised  by  the  statuta 
There  Is  no  more  power  to  issne  bonds  paya- 
Ue  11  days  less  than  10  yeara  from  date 
than  9  yean  less.  If  the  questton  is  to  de- 
peaod  upon  the  magnitude  of  the  departure 
Item  the  statutory  requlr^mt  it  will  be  Im- 
possible to  know  wbae  to  draw  the  line.  It 
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we  oogbt  not  to  draw  It  at  tiie  period  of  11 
on  wbat  princiide  can  we  draw  It  at 
80  days,  or  6  months,  or  a  year?  AutboiItT 
to  Issue  bonds  payable  In  not  less  than  10 
years  from  date  Is  not  authority  to  Issue 
them  payable  In  less  than  10  years.  There  is 
eminent  authority  in  favor  of  this  view. 
Norton  V.  Town  of  Dyerabnrg,  127  U.  S.  160, 
8  Bup.  Ot  1111;  Bamum  t.  Town  of  Oko- 
lona,  148  U.  S.  303,  13  Sup.  Ot  638;  Brown- 
dl  T.  Town  of  Greenwich,  (N.  T.  App.)  22 
N.  E.  24;  Hoag  v.  Town  of  Greenwldb,  (N. 
r.  App.)  30  N.  E.  842;  Potter  v.  Town  of 
Greenwich,  02  N.  X.  6G3.  In  the  case  In  14S 
U.  S.  and  13  Sup.  Ot  the  bonds  were  paya- 
ble in  from  11  to  17  years  from  date.  Under 
the  statute  the  time  of  payment  was  not  to 
extend  beyond  10  years  from  date.  There- 
fore, as  to  some  of  the  bonds,  the  riolatlon 
of  the  statute  was  only  to  the  extent  of  nmk- 
lug  them  payable  a  year  later  than  the  stat- 
ute prescribed;  and  yet  theme  bonds  were 
held  void  on  this  ground.  Ttie  court  did  not 
Indicate  that  the  extent  of  the  violation  was 
at  all  material  to  Qie  Inquiry  whether  the 
law  had  been  disregarded.  Mr.  Justice  Shlr- 
M,  in  bis  opinion,  says:  "Acoordln^^  if.  in 
the  present  Instance,  the  leglalatnre  of  Miss- 
issippi, tak  anthwldng  the  town  of  Okolona 
to  suhacribe  for  stock  tn  a  railroad  cmnpany. 
and  to  pay  for  the  same  by  an  Issue  of 
bonds,  prescribed  that  such  bonds  should  not 
extend  beyond  ten  years  from  the  date  of 
Issuance,  such  limitation  must  be  regarded 
as  in  the  nature  of  a  restriction  on  the  power 
to  Issue  bonds.  •  *  •  Our  ctmclusion  upon 
the  whole  case  Is  that  the  town  of  Okolona 
badm}powertolssnethebond8lnsiilt."  Wtiile 
tbe  statute  refers  to  the  date  of  the  bonds  as 
tfie  period  within  not  less  than  10  years  from 
which  the  bonds  shall  be  pi^able,  yet  it  mar 
be  that  the  true  spirit  of  the  prorMiui  re- 
quires tliat  the  time  shall  be  computed  from 
tb^  time  of  actual  issue,  wheie  Interest  is 
payable  only  from  such  time,  and  not  from 
date,  subject  -at  oourse^  to  tbe  right  of  an 
iBDocent  pnrebaser  to  npon  and  be  soy- 
trned  by  tbe  date  of  the  bonds,  when  the 
bonds  on  their  face  show  that  they  were 
payable  in  not  less  than  10  yean  from  the 
date  at  Issue.  But  this  conslderatloii  will 
DOt  help  the  plaintiff,  as  It  Is  ararred  in  the 
complaint  ttiat  the  bonds  were  not  only  dat- 
ed Septemb«*  12,  1884,  but  were  actually 
executed  and  d^vered  on  that  day.  They 
also  bore  Into-est  from  tbat  day.  No  lojos- 
tlee  wQI  result  from  a  rigid  enforcement  of 
tbe  requirements  of  the  statute  In  this  re- 
gard. While  the  bonds  are  void,  the  holder 
of  them  can  fall  back  upon  the  original  txans- 
action,  and  recover.  If  he  has  loaned  monegr 
|0  tbe  municipal  corporation  which  It  bad 
aufliori^  to  borrow,  he  can  recoTsr  it  In  a 
proper  action.  The  want  of  power  in  such  a 
esse  mer^  affects  the  form  of  aeonrtty  Is- 
sued to  erldence  ttie  loan.  The  written  oUl- 
ItaUon  is  rold,  Whaterer  liability  \hete  cx- 
Ws  ladepsndaot  of  such  obligation  rcanains 


undisturbed.  Hoag  r.  Town  of  Oreuwldi, 
(N.  Y.  App.)  80  M.  B.  842-844. 

^alntlff  cannot  derire  any  ben^t  from  its 
claim  that  it  is  an  Innocent  purchaser,  be- 
cause, under  all  tbe  anUunlties,  even  horm 
Qde  purduffiera  of  such  securities  are  charged 
with  knowledge  of  the  terms  of  the  statute 
under  which  the  bonds  are  Issued.  Bamett 
T.  Z»enlson,  145  U.  a  136,  12  Sop.  Ct  81«. 
In  this  case  the  terms  of  the  statote  Inform- 
ed the  plalnuu  that  the  bonds  must  be  pay- 
able in  not  less  than  10  years  from  th^  date, 
whereas  upon  tbdr  face  th^  appeared  to 
be,  and  were  In  fact,  payable  in  less  than  10 
years  from  date.  We  were  not  cited  to  any 
case  htddlng  contrary  to  omr  ruling;  but  w« 
have  discovered  an  authority  in  tbe  federal 
supreme  court  which  at  first  gianoe  would 
appear  to  be  In  confilct  with  the  later  cases 
in  that  coor^-flodE  Credc  r.  Strong.  96  C- 
a.  271.  The  question  presented  in  tiiat  case 
tat  decMtm  was  whether  the  bonds  were 
void  becaose  payable  30  years  and  36  days 
Croai  tiie  date  of  execution,  when  tb^  <Mily 
drew  tntowt  at  tbe  explratl<»i  of  8S  days 
from  date,  or.  In  other  words,  during  ooAy 
tlie  period  of  30  years.  Tbe  bonds  were  dat- 
ed September  10,  1872,  and  were  made  paya- 
ble 80  years  from  October  15,  1S72.  The 
statute  provided  that  the  bonds  should  be 
payable  in  not  more  than  80  years  from  date. 
It  did  not  ai^ear,  as  It  did  in  this  case,  that 
the  bonds  were  delivered  the  day  they  were 
dated,  and,  as  tiiey  was  not  registered  antn 
October  17.  18T2,  then  was  some  reason  foe 
inf^Ting  that  the  real  date  of  Issue  was  Oc- 
tober 15,  1872.  What  makes  the  essential 
difference  between  that  case  and  tbe  one  be- 
fore ns,  and  makes  it  condusive  tbat  the 
real  date  of  the  bonds,  as  fixing  tiie  time 
they  were  to  run,  was  October  15,  1872,  is 
the  fact  tliat  Interest  was  payaMe  only  from 
that  date,  and  not  from  September  10^  1872. 
the  aomlnal  date  of  the  bonds.  Said  tbe 
oourt:  "Their  legal  effect  Is  predsely  wbat  it 
would  have  been  tiad  tbe  date  hieerted  been 
Octsber  ID  instead  of  September  10,  1812." 
Had  these  bonds  borne  Intereat  from  Sep- 
tember 10,  1872,  the  ease  would  have  been 
entirely  different.  That,  dun,  would  have 
been  their  aotnai,  as  well  as  their  nominaL 
date.  In  so  far  as  (he  case  Is  opposed  to 
tbe  later  decisions  of  Hke  same  oourt  it  % 
fit  course.  In  ^ect  overruled  b;^  them. 

It  is  urged  that  tbls  qpectftc  point  caanot 
be  raised  hae,  Iwcause  it  was  not  raised  la 
tbe  cosrt  below.  This  rule  has  no  appUea- 
tloa  whero  It  appears  tbat  the  objectkm 
eonkl  Bot  have  been  obviated  if  made  in  the 
trial  oourt  As  plamtlfl  itself  wren  tbat  the 
nominal  date  Is  also  the  date  of  execntlM 
and  deHveiy,  and  ttiMrefore  the  actoal  date, 
there  is  no  escape  from  the  condoslon  that 
the  bonds  are  y<AA.  Nor  Is  it  true  tint  tbe 
point  was  not  raised  below.  Hie  court 
against  tbe  objection  at  tbe  defoidant  di- 
rected a  verdict  for  the  plaintiff.  To  this  nil- 
lag  of  the  court  the  defendant  excepted. 
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Thla  ruling  was  ecrooeous.  A  verdict  should 
bttTe  been  directed  for  the  defendant  This 
error  was  an  error  of  law  occurring  at  the 
trial.  It  la  properly  before  u&,  It  la  for  thla 
error  that  we  reverse  the  order  and  }uds- 
Boent  herein;  the  action  upon  the  cou- 

pons tbenuelTea,  and  there  being  no  evidenot 
<KL  this  record  establishing  the  validity  of  tlie 
debt  Independently  of  these  bonds.  The  or> 
der  and  judgment  are  revereed,  and  the  dis- 
trict court  is  directed  to  dismiss  the  action. 
All  concur. 


FOWnm  T.  LARABBa 
(Supreme  Ooart  of  North  Dakota.    7an.  8, 
1884.) 

BzBcunoir  Sals— iNAiwqtrAOT  ov  Faios  —  8alie 
BIT  Hassb— RBDBiiPnoiT— Waivbb  or  Bienr. 

1.  Plaintiff  in  execation  sold  over  1,700 
acres  of  defendant's  land  for  $96.  The  land  was 
worth  at  least  ^(i,SOQ.  It  was  sold  in  a  lump, 
although  couaiatiu;  of  11  distinct  parcels  De- 
fendant, however,  attempted  to  redeem  from 
the  sale,  and  took  from  the  sheriff,  and  had 
recorded,  a  c^tificate  of  redemption.  In  a  suit 
Ivonffbt  by  plaintiff  in  the  execution,  who  had 
purchased  at  the  sale,  to  haye  this  certificate 
oi  redemption  annulled,  defendant  asserted  the 
raliditr  of  his  redemption,  setting  forth  facta 
in  his  answer  to  excuse  his  failure  to  redeem 
in  time.  Defendant  paid  the  balance  due  on 
the  judgment  after  recdvfng  credit  for  the  sum 
for  which  bis  propertr  was  so  sold  under  ez- 
ocution,  and  claimed  the  b«iefit  of  such  credit 
by  receiving  and  filing  a  satisfaction  of  the  en- 
tire judgment  He  also  waited  until  16  months 
bad  elapsed  since  the  sale,  and  4  months  since 
the  time  for  redemption  had  expired,  before 
questioning  the  sale.  Htid,  that  he  had  waived 
nia  ri^t  to  have  the  sale  set  nside  for  inad* 
eqaacy  of  price,  and  because  of  the  Irregularity 
IB  selling  separate  parcela  in  cue  maaa. 

2.  Where  defendant  knows  of  the  sale,  and 
has  a  fair  opportonity  to  redeem,  he  cannot 
have  the  sale  set  aride  because  of  inadequacy  of 
price,  as  the  redemption  right  afftuda  htan  am> 
pie  protectton  against  a  aacrlfiee  ef  his  prop- 
erty. 

3.  Where  defendant's  rii;ht  of  redemption  Is 
iBjttriouriy  interfered  with  by  a  sale  of  several 
parcels  in  a  lump,  the  sale  will  be  set  aidde  on 
BWtion,  if  attacked  in  a  reasonable  time. 

4.  Ordinarily,  the  defendant  must  move  to 
vacate  the  sate  for  irregularity  at  least  before 
the  redemption  period  has  expired. 

5.  The  ssle  ef  separate  puetls  in  a  kunp 
does  not  render  the  ssle  Tola.  It  is  on^  void- 
able. 

8.  IVor  h  a  sale  void  or  voidable  merely  be- 
cause thve  Is  ne  one  present  at  the  sale  bat 
the  sheriff  and  the  plaintiff  who  is  the  only  bid- 
der.  Such  a  sale  niight,  however,  mdw  certain 
drctnnstances,  he  set  aidde^ 

(Syllabus  by  tike  Oourt) 

Appeal  &om  district  court,  Barnes  connty; 
Roderick  Rose,  Judge. 

Action  by  J.  B.  Power  against  J,  D,  Lara- 
bee  to  cancel  a  certificate  of  redemption  of 
land  sold  on  execution.  Prom  an  order  va- 
cating the  sale,  plaintiff  appeals.  Reversed. 

J.  SL  Robinson,  for  appellant.  O,  K.  An- 
drufl  and  Hermaji  Wbiterw,  tor  reqmndent. 

CORLISS,  J.  The  appeal  is  from  an  ord^ 
vacating  an  execution  sale  of  real  estate. 
At  the  sale  the  plaintiff  In  the  execution  bid 


in  the  prt^wrty  for  $96.  One  of  the  grounds 
on  which  the  validity  of  the  sale  Is  attacked 
is  the  Inadequacy  of  the  price  for  which  the 
property  was  sold.  Tbez-e  were  over  1,700 
acres  sold  at  the  sale,  and  It  appears  that 
the  land  was  worth  at  least  H  an  acre 
That  this  inadequacy  Is  so  gross  as  to  shock 
the  conscience  cannot  be  doubted.  In  addi- 
tion, it  appears  that  the  sheriff  at  the  sale 
utterly  failed  to  comply  with  the  statute 
which  required  him  to  offer  the  hind  for  sale 
la  a^amte  parcels.  There  were  no  less 
than  11  distinct  tracts  sold  In  a  lump,  with- 
out even  an  attempt  to  nell  theui  scporatelv. 
"When  the  sale  is  of  real  property  consist- 
ing of  several  known  lots  or  parcels  they 
must  be  sold  separately."  0>mp.  Laws,  S 
5144.  While  we  are  not  prepared  to  say 
that  aftra:  a  sale  has  been  fairly  advertised 
and  conducted,  and  Is  regular  In  every  re- 
spect, it  should  be  set  aside  on  tbe  sole 
ground  of  the  inadequacy  of  the  price  bid, 
yet,  where  the  statute  requiring  a  sale  lu 
separate  parcels  has  been  so  grossly  violated 
as  in  this  cose,  we  would  have  no  hesita- 
tion In  setting  aside  the  sale,  were  it  not 
feu:  the  statute  which  permits  tbe  judgment 
debtor  to  redeem  from  the  sale  at  any  time 
within  a  year.  We  cannot  see  how  the 
debtor  can  appeal  to  the  inadequacy  of  the 
luice  as  a  reason  for  having  the  sale  va- 
cated. Tbe  law  allows  him  to  orerthi-ow 
such  a  sale,  to  protect  him  against  a  sacri- 
fice of  his  property.  Where  his  title  Is 
divested  at  the  sale,  his  only  remedy  to  pro- 
tect himself  from  loss  Is  by  attacking  the 
sale  itself.  But,  where  a  right  to  redeem 
after  the  sole  is  vested  in  him  by  statute, 
It  is  not  necessary  for  him  to  attack  the 
sale  to  save  a  sacrifice  of  his  property.  In- 
deed, he  will  always  find  11  more  to  his  ad- 
vantage to  redeem.  By  redemption  he  can 
wipe  out  the  sale,  and  destroy  the  lien  of 
the  Judgment  upon  the  land,  for  a  trifling 
sum  in  comparison  with  the  value  of  the 
property  on  which  the  Judgment  was  a  lien. 
If  the  amount  bid  is  less  than  the  amount 
of  the  Judgment,  the  defendant,  by  redemp- 
tion, secures  tbe  same  benefit  which  would 
accrue  to  him  shoiUd  the  plaintiff  volun- 
tarily release  the  land  from  the  lien  of  the 
judgment  on  payment  of  only  a  portion 
thereof  the  laud  on  which  it  was  a  Ilea 
being  worth  many  times  the  omount  so 
paid.  Where  the  defendant  has  ftUl  knowl- 
edge of  the  sale,  and  an  opportunity  to  re- 
deem, the  injustice  resulting  from  a  sale 
for  an  Inadequate  price  will  tall.  If  at  all, 
upon  the  plaintiff,  who  may  find  that  tbe 
defendant  has  by  redemption  secured  the 
release  of  very  valuable  property  from  the 
lieu  of  a  Judgment  on  the  payment  of  a 
paltry  sunt  upon  redemption,  leaving  the 
greater  portion  of  the  judgment  tinsecured. 
It  will  be  an  interesting  question,  when  It 
arises,  whether  the  Judgment  creditor  him- 
self may  not  have  a  sale  set  aside  for  gross 
inadequate  of  price  when,  through  excu*- 
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uble  mistake  on  bis  part,  or  conduct  on  the 
part  of  the  defendant  tending  to  create 
fears  as  to  the  title  of  defendant,  the  plain- 
tiff has  been  deterred  from  bidding  the  rea- 
sonable value  of  the  land  and  the  full 
amoont  due  upon  his  claim,  or.  In  case  that 
amount  exceeds  the  value  of  the  land,  has 
been  deterred  from  bidding  the  reasonable 
value  of  the  same.  The  authorities  tvdlj 
sustain  US  In  our  ruling  that  the  right  of 
redemption,  where  defendant  has  had  knowl- 
edge of  the  sale,  and  an  opportunity  to  ex- 
ercise bis  right  of  redemption,  afTords  him 
mnple  protection  against  a  sacrifice  of  bis 
g;R*operty  through  a  sale  for  an  inadequate 
ftrice.  2  Freem.  Bx'n,  p.  1050,  note;  Mixer 
v.  Sibley,  53  lU.  61;  Fb«t  Nat  Bank  v. 
Black  Hills  Fair  Ass'n,  <8.  D.)  48  N.  W. 
852-SM;  Coolbaugh  t.  Roemer.  (Minn.)  21 
N.  W.  472. 

But  there  Is  connected  with  a  sale  for  an 
inadequate  price,  In  this  case,  an  Irregularity 
in  the  shape  of  the  sale  of  11  distinct  parcels 
In  a  lump.  What  effect  has  this  Irregularity 
in  taking  the  case  out  of  the  rule  we  have 
just  enunciated?  The  statute  makes  It  the 
duty  of  the  sheriff  to  sell  separately  several 
known  lots  or  parcels.  He  should  not  sell 
them  in  a  lump.  Section  5144,  Comp.  Laws: 
"And  when  the  sale  is  of  real  property  con- 
sisting of  several  known  lots  or  parcels  they 
must  be  sold  separately."  TUs  statute  was 
violated.  Eleven  distinct  parcels  were  sold 
as  one  piece.  But  should  the  sale  be  set 
aside  on  this  account?  That  depends  upon 
the  purpose  of  the  statute  and  the  particular 
facts  of  this  case.  The  sheriff  is  required  to 
ttell  each  parcel  separately,  for  two  reasons. 
One  is  that  the  land  may  bring  the  best 
price,  and  that  no  more  than  enough  to  pay 
Che  lien  shall  be  sold,  and  the  other  is  to  en- 
able the  defendant  to  redeem  any  one  or 
more  of  the  parcels,  without  being  compelled 
to  redeem  aU  the  hind  sold.  When  sold  In 
a  lump  it  Is  impossible  for  him  to  redeem 
less  than  the  whole,  because  there  Is  no  basis 
tor  redemption  of  any  particular  pared  or 
parcds.  Now,  so  far  as  the  object  of  the 
statute  la  to  secure  the  best  price  for  the 
property  at  the  sale,  the  defendant,  who  has 
the  rlgbt  to  redeem,  and  has  a  t&ix  oppor- 
tunity to  exercise  that  right,  has  no  Interest 
la  tbe  matter.  He  wlU  always  be  benefited 
by  a  sale  like  the  one  in  the  case  at  bar, 
vhoe  the  propwty  brings  lesa  than  Its  val- 
ne,  and  less  than  the  amount  due  npon  ^e 
Judgment  He  can  redeem,  and  by  redemp- 
tion he  frees  his  property  from  a  Hen  for  less 
than  the  amount  due  npon  the  Hen,  and  less 
than  the  value  of  the  property.  The  person 
who  Is  interested  in  a  sale  of  separate  par- 
cels, so  far  as  the  price  to  be  obtained  Is 
concerned.  Is  the  plaintiff;  and  it  is  quite 
significant  that  the  defendant  is  not  to  de- 
cide whether  the  property  shall  be  sold  In  a 
lump,  or  in  parcels,  against  the  rights  of  the 
plaintiff  to  have  It  sold  lo  separate  parcels, 
the  statute  merdy  declaring  that  the  defend- 


ant may  direct  the  order  In  which  the  sever- 
al parcels  stiall  be  sold.  Comp.  Laws.  I  5144. 
But  in  so  far  as  a  sale  In  lump  Interferes 
with  the  defendant's  right  to  redeem  any 
particular  parcel  or  porcds,  and  compels  him 
to  redeem  property  whidi  may  not  be  wortb 
redeeming,  and  in  orAer  to  redeem  the  par- 
cels of  value  to  pay  something  additional  on 
account  of  the  necessity  of  redeeming  that 
which  it  may  not  be  profitable  tor  him  to  re- 
deem, the  duty  of  the  sheriff  to  sdl  In  a^m- 
rate  parcels  is  absolute.  Two  parcda  of 
land  are  sold,  one  valuable  to  the  owner,  the 
other  mortgaged  for  all  it  Is  worth.  If  sold 
in  a  lump,  It  is  impossible  to  tell  how  much 
of  the  price  was  bid  for  the  parcel  wortb 
nothing  to  the  defendant  The  exercise  of 
the  right  of  redemption,  therefore,  affords 
him  no  adequate  protection.  By  reason  of 
the  sheriff's  failure  to  obey  the  statute,  the 
defendant  In  such  a  cose,  if  he  cannot  have 
the  sale  set  aside,  must  i>ay  what  is  bid  for 
both  the  worthless  and  the  valuable  parcel, 
and  redeem  both,  when  It  would  he  profit- 
able for  him  to  redeem  only  one.  But  If  it 
should  appear  that  the  smallo:  parcel  sold 
was  worth  more' than  the  total  price  bid  for 
the  whole  property,  then  It  would  l>e  dear 
that  the  defendant  had  not  been  prejudiced 
by  the  sale  In  a  lump,  because  It  would  be 
profitable  for  him  to  redeem  such  amaller 
piece  by  the  payment  of  the  total  price  bid 
for  the  whole;  and  it  would  be  stiU  more 
profitable  for  him  to  be  able  to  redeem  at  the 
same  time,  and  In  addition,  all  the  other  par- 
cels for  the  same  sum.  But  In  this  case  we 
are  unable  to  determine  clearly  that  the  de- 
fendant has  not  been  prejudiced  by  the  sale 
of  the  several  parcels  In  one  mass.  One  par- 
cel consists  of  only  about  three  acres,  and  its 
value  may  not  be  more  than  a  trifling  snm. 
Where  there  is  a  sale  to.  parcels  for  an  Inade- 
quate price,  the  right  ot  redemption  Is  a  suf- 
ficient protection  against  sacrifice;  but  wh^e 
the  right  of  redemption  Is  interfered  with  by 
selling  several  parcds  In  a  lump,  then  It  Is 
the  duty  of  the  court  to  set  aside  the  sale,  un- 
less the  purchaser  can  show  that  no  possible 
injury  with  respect  to  his  redemption  rl^t 
could  hare  resulted  to  defendant  by  the  dls- 
r^^ard  of  the  statute  requiring  sale  in  aepa^ 
rate  parcd&  As  sustaining  oor  view  that  In 
such  a  case  the  sale  should  be  set  sslde,  see 
Berry  v.  Lovl,  107  IlL  612;  Lurton  v.  Rod- 
gers,  (DL  Sup.)  20  N.  B.  866;  Branck  t. 
Foust,  (Ind.  Sup.)  80  N.  E.  631;  Wright  T. 
Dick,  (Ind.  Sup.)  18  N.  E.  306;  Smith  T.  Hun- 
toon.  134  lU.  24,  24  N.  E.  971;  Graffman  T. 
Burgess,  117  U.  S.  180,  6  Sup.  Gt  686;  Cotien 
V.  Menard,  (Bl.  Sup.)  24  N.  B.  604;  Sletdier 
V.  McGiU,  and.  Sup.)  10  N.  E.  651. 

But  we  are  not  necessarily  called  npon 
to  decide  whether  the  sale  shoold  bare  been 
set  aside  nnder  these  ijonditlMis,  as  It  Is  ap- 
parent that  the  defendant,  by  his  condnct  nnd 
delay,  has  waived  his  right  to  attack  the  sale. 
He  has  repeatedly  recognised  and  treated  It 
aa  valid.   He  attempted  to  rede«n  fnon  tlie 
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Mle^  and  iMfim  tbls  att«npted  redemptioii 
paid  the  talanoe  doe  upon  the  Judgment, 
mad  took  a  aatlafnctton  of  tbe  Jndgment.  sad 
had  It  placed  on  record.  Merely  piling  tbe 
haianoe  of  the  jndgmcait  might  not  be  cosk- 
abned  aa  an  acQOlescence  In  Oie  aale;  tnit 
lAen,  aftar  making  the  payment,  the  defend- 
ant accepted  and  recwded  a  aatlatactlon  of 
the  entire  judgment,  be  claimed  the  benefit 
tt  the  partial  payment  resulting  from  the 
aale  of  hla  land.  In  his  letters  to  plalntUTa 
coonad  he  dlatmcOy  atatea  that  It  la  hla  pmv 
poee  to  redeem.  Thore  la  no  hint  to  be  fom^ 
In  any  ot  them  that  he  claima  that  tihe  aale 
la  invalid  tor  any  reaaon.  To  clear  np  all 
donbt  aa  to  hla  pnrpoae  to  abide  by  the  sale, 
be  attempted  to  redeem  therrfrom.  The 
aherlff,  aaanmlng  the  redemption  to  have 
beoi  legally  made,  leaned  to  blm  a  certlflcate 
at  redemption,  which  he  rectfred  and  had 
placed  w  record.  The  plaintiff  In  tbe  exe- 
cution, who  pnnAiafled  at  tbe  aale,  havbig  In- 
adtnted  an  action  to  bare  the  redemption 
certlflcate  annolled.  the  defendant  anawered 
tbe  complaint  by  asserting  anew  the  Talidlty 
at  tbe  aale,  arerring  that  he  bad  redeemed 
from  the  aale,  and  setting  forth  facta  which 
be  claimed  excused  him  from  redeeming  wlth- 
bk  the  Btattttory  period.  To  still  further  em- 
^taalBe  hla  election  not  to  attack  the  aale,  he 
walta,  not  tnly  nntU  aftar  the  ez^ratlon  of 
tbe  redemption  pwlod,  bat  four  months  there- 
after, before  making  tbe  motion  to  set  aside 
Ibe  aa]&  Whether  the  def^anf  a  attempt 
to  redeem  was  ancceaafol*  It  would  not  be 
pnqter  foros  to  decide  In  thla  caae.  Nor  do 
we  wish  to  be  understood  aa  deciding  that 
d^esidant  mlj^t  not.  by  aolt  In  eault^,  be  al- 
lowed to  redeem  eren  aftw  the  time  had  a- 
pired,  upon  making  a  proper  ahowlng  excua- 
ing  hla  fallio-e  to  redeem  within  tbe  atatn- 
tory  time.  See,  In  thla  connection,  OraCFman 
T.  Burgesa.  117  U.  S.  180,  6  Sup.  Ct  686; 
Tlce  T.  BnsaeU,  (Minn.)  44  N.  W.  886;  Oamp- 
bell  T.  Leonard,  (BL  Sup.)  24  l(.  E.  65;  Trot- 
ter T.  Smith,  58  ni.  240;  Honnlhan  t.  Fried- 
man, 13  lU.  App.  226;  Palmer  t.  Douglaa, 
107  HL  204;  Insurance  Co.  v.  White,  106  UL 
C7;  Orlffln  t.  Coffey,  9  B.  Mon.  462;  Adams 
r.  Kable,  6  B.  Hon.  384;  Lucas  t.  Nichola, 
W  BL  41;  Lnrton  t.  Bodgers,  (Bl.  Siv.)  29 
K.  B.  866;  Branck  t.  Foust,  (Ind.  Sup.)  30  N. 
IL  631.  But  defendant  Is  not  seeking  to  re- 
deem. He  la  attacking  the  aale  Itself.  So 
for  be  haa  been  successful,  despite  the  fact 
that  the  whole  trend  of  his  condnct  was  an 
emphatic  recognition  of  tBe  sale.  It  cannot 
be  doubted  that  a  defendant,  by  hla  conduct, 
Boay  waive  his  right  to  attack  an  execution 
■ale  as  irr^ular.  "Most  of  the  irregulnrities 
en  account  of  which  sales  are  set  aside  may 
be  waived  by  the  parties  interested;  and  this 
walvw  may  be  presumed  from  their  apparent 
Bcquleeoence,  as  well  as  proved  by  direct  and 
positive  evidence."  2  Freem.  Bx'n,  |  807; 
Tooley  t.  Orldley,  41  Amer.  Dec.  628;  Craw- 
ford V.  Ginn,  35  Iowa,  513.  See,  also,  Bowe 
T.  Major,  82  Ind.  206;  Uaple  t.  Kvaaart,  63 


Fa.  8t  848;  ICcConndl  t.  People,  71  Bl.  48L 
The  two  remedlea  are  IncfmalBtent  Bedemp- 
tion  jvoceeda  tqxm  the  theory  that  the  aalf 
Is  vallcU  ai^  la  to  stand.  After  a  party  has 
dMsem  tbis  remedy,  has  pursued  It  persiatrat- 
ly,  and  haa  manifested  no  purpose  to  attadc 
the  sale  until  after  the  time  for  redemption 
baa  expired,  be  cannot  at  that  late  di^, 
change  front,  and  question  the  validity  of 
ttie  sale  he  haa  repeatedly,  aad  for  a  long 
time,  recognised  and  affirmed.  We  do  not 
wish  to  be  understood  as  hktlmating  that  tbe 
motion  to  set  aside  tbe  sale  was  made  in 
time.  TTiere  must  be  a  period  after  which 
an  execution  sale  will  not  be  disturbed.  AH 
tbe  authOTltlea  agree  on  tiila  point,  and  there 
seems  to  be  much  force  In  ttie  view  that  the 
d^mdant  must  man  In  a  reaauuUe  time, 
and  that,  where  there  Is  a  right  of  redemp- 
tion Tested  by  the  statnte  in  fho  defoidant 
thla  reasonable  time  la  meaamed  by  the  atat 
utory  period  of  redemption.  2  Freem.  Bx'n, 
p.  1089,  I  307;  Stewart  t.  Marshall,  4  O. 
Qreene,  76;  Lnrton  t.  Bodgwa,  (BL  Sup.)  29 
N.  B.  868;  Abbott  t.  Peck,  8S  Minn.  489,  29 
N.  W.  194;  OriawoU  r.  Stonghton,  2  Or.  81; 
Baymond  t.  ^uU,  21  Wla.  681;  Fletdi«r  v. 
McOlU.  110  Ind.  306-406,  10  N.  B.  661,  and 
11  N.  B.  779;  Vlgonreox  t.  Murphy,  64  Oal. 
S46;  Onnnlngham  t.  Fdker,  26  Iowa,  117; 
Fergus  V.  Woodworth,  44  Bl.  874-878;  Bay- 
mond T.  Bblbnm,  28  Wis.  67;  First  Nat. 
Bank  t.  Black  Hills  Fair  AsB*n.  (S.  D.)  48  N. 
W.  852;  Lore  T.  Cherry,  24  Iowa,  210.  While 
It  la  true  that  aa  agabist  the  plaintiff,  who 
baa  bongfat  In  llie  property,  the  conrt  may 
aet  aside  a  aale  even  after  the  redemption 
period  has  expired,  this  can  be  done  only  by 
a  proper  showing  excusing  the  delay  in  mak- 
ing the  motion.  Fletcher  t.  McGIll,  110  Ind. 
895-i06,  10  N.  B.  651.  and  U  N.  B.  779;  Lnr- 
ton V.  Bodg»s,  (01.  Snp.)  29  N.  BL  866; 
Branck  v.  Foust,  (Ind.  Sup.)  80  N.  B.  631; 
Land  Co.  v.  Walkw,  (Iowa,)  43  N.  W.  294. 
See,  also,  Fletcher  r.  McGlll,  (Ind.  Sjxp.)  10 
N.  B.  661;  Bean  r.  Hoffendorfer,  (Ky.)  2  8. 
W.  556.  It  Is  not  necessary  f or  ns  to  decide 
whether  defendant  haa  excused  hla  delay  in 
attacking  the  sale,  as  we  are  dear  that  he 
has  waived  his  rlflAit  to  assail  It.  The  learn- 
ed Judge  who  set  aside  the  sale  filed  an  opin- 
ion In  which  he  held  that  a  failure  to  sell  in 
separate  parcels  readied  the  sale  void.  We 
cannot  agree  to  this  propoaittcm.  Both  prin- 
ciple and  authority  are  against  It.  The  sale 
is  voidable.  Tbe  defendant  may  ratify  It  by 
his  conduct  He  may  loae  hla  right  to  as- 
sail It  by  hla  delay  In  qneetloning  its  valid- 
ity. We  refer  to  some  of  the  authorities 
holding  that  the  sale  la  merely  voidable.  See 
authorities  cited  hi  2  Freem.  Bx'n,  S  296,  p. 
085,  note  7;  12  Amer.  Sc  Eng.  Bnc.  Law,  216^ 
and  cases;  Hudepohl  v.  Mining  Co.,  94  OaL 
688,  29  Pac.  1026;  Beynolds  v.  Tenant,  61 
Ark.  84,  9  S.  W.  867;  Lewis  t.  Whltten.  (Mo. 
Sup.)  20  8.  W.  617;  Hoffman  t.  Bnachmai^ 
(Mich.)  66  N.  W.  458. 
The  aale  appears  to  bare  .ben  regarded  by 
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the  learned  Jndce  u  void  also  for  the  reaaoo 
tliat  tbere  was  no  one  preaent  thereat  ccc- 
copt  the  flherur  and  plabttUTa  attomey. 
Ttala  mllnf  waa  placed  apon  that  provision 
of  the  atatate  re<;pilrlng  the  sheriff  to  sell  to 
the  highest  bidder.  Oompw  Laws.  I  614i. 
The  reasoning  Is  that  there  mi»t  be  at  least 
two  bidders  at  the  sale;  otherwise,  tbere  Is 
no  highest  Udder.  We  are  clear  that  this 
is  a  too  narrow  construction  of  the  statnte,— 
one  which  was  never  contemplated  by  the 
legislature.  It  would  defeat  every  sale  nn- 
lesB  the  plaintiff  could  Induce  some  one  to 
Ud  upon  the  property.  What  the  statute 
clearly  means  Is  that,  after  the  pubUo  have 
been  fairly  notified  of  the  aale,  the  property 
shall  be  sold  for  the  best  price  that  can  be  ob- 
tained. It  Is  not  necessary  that  there  should 
be  more  ttaan  one  bidder  to  make  a  sale  a 
sale  at  putdtc  auction.  It  la  sufOdent  If  the 
public  have  bem  fnlly  advised  of  the  sale  by 
legal  pvUlcatlon  of  ootloe,  and  have  the  right 
to  attend  and  bid.  Those  who  do  not  attend 
the  sale  assert  1^  their  oonduct  Hiat  th^  do 
not  wish  the  proper^  at  any  price.  Must 
tJie  plaintiff's  right  to  collect  his  Judgment 
be  forever  stayed  because  be,  alone,  Is  wilt 
ing  to  boy  the  propoty?  We  have  no  doubt 
on  this  point  on  principle,  and  we  are  able 
to  dte  ttnlnent  authority  to  support  onr 
view  that  the  absence  of  all  other  Udden 
did  not  of  Itsdf  rmdar  the  sale  either  void 
or  voidable.  Learned  t.  Geer,  139  Mass.  81, 
29  N.  E.  216;  a  Freem.  IDxti.  I  SOS,  pp.  1046, 
1M7.  Sncfa  a  aale  ml^t.  undw  certain  ctr- 
cnmstancea,  be  set  aside,  bat  this  case  does 
not  prvBOit  mcb  drenmshmcss,  Tta  ordn 
vacating  the  sale  Is  reversed,  and  the  court 
is  directed  to  enter  an  order  denying  the 
motion  to  set  aside  the  sale.   All  ooncnr. 

WALXJN,  J.,  (eoncnrrlng.)  I  think  the  aale 
at  the  realty  was  not  rendered  abacflatdy 
void  by  the  sale  of  separate  parcels  In  soUdo, 
without  first  fdlering  tlie  parts  separatdy; 
nor  do  I  think  the  ssle  was  made  void  be- 
cause no  one  ttld  at  the  sale  except  the  cred- 
itor; bat  In  my  Judgment  the  sale  was  dear* 
ly  irrflgular  under  section  6144,  Corap.  Laws, 
because  the  parcds  were  not  s^rately  offer- 
ed before  being  strode  off  In  mass.  Such 
an  Irregularity  In  flie  aale  id  real  estate  upon 
execution  w«ld,  for  reasons  stated  at  Ingth 
In  the  (Hdnlon  by  Judge  0OKLI8S,  fnmlah 
sufficient  ground  for  setting  aside  the  sale 
by  a  direct  appUoatkm  to  the  eourt»  made  by 
motion  In  the  action  In  whJtA  the  execntioo 
Ismed.  The  practice  of  moving  by  motion 
In  the  aotim  to  set  aside  Irr^ular  sales 
Is  wdl  estabUAed,  and  1m  a  speedy  and  con- 
venient remedy.  But  In  the  case  nndw  oon- 
aldentlon  I  am  qolte  dear,  for  rcastms  stat- 
ed fally  In  the  opinion  by  Judge  CORLIsis, 
that  the  debtor  has  lost  his  ri^t  to  make  flm 
apiAioatlna.  He  has  been  guilty  of  great 
ta^es  as  to  time,  and  has  also  Impliedly 
waived  his  rights  by  his  conduct  with  reCdv 
enoe  to  tlw  sale.   1  fully  concnr  wltH  the 


(Hina. 

views  aaturtssad  by  Judge  OOBLIS8  as  to 
the  proper  disposition  to  be  made  of  the  case, 
but  I  prefer  to  limit  my  oonenrrence  to  the 
grounds  I  have  mentioned,  and  do  not  oan 
to  express  an  opinion  iqwn  other  features  dl» 
cnssed  in  said  oplnlim.  The  ordar  ahovld  bs 
renraed. 


PBRRT  et  at  V.  UURPHT  et  aL 
(Supreme  Court  of  Mlimesota.    Jan.  30,  18MJ 
lliosAVios'  Liens— AoAiKST  Kulboad- 
One  who  lets  his  team  and  teamaten  to 
a  Bubcontrsctor  to  do  work  In  constroctlIur^s 
railway  to  ralitied  to  a  lien,  under  Laws  tSSli 
e.200,  Sa 
(Syllabos  by  the  Court) 

Appeal  from  district  court.  St  Louis  coun- 
ty; Charles  L.  Lewis,  Judge. 

Action  by  John  CL  Pory.  and  Robert  L. 
Cochrane,  partners  as  Perry  &  Oochran^ 
against  Anthony  Murphy  and  the  I>ulalh 
Tranafe-  Railway  Company,  to  foredoae  a 
medmnlc's  lien  on  the  railway.  Judgment 
mm  (vdered  for  plaintiff,  and  defendant  nS> 
way  company  appeals.  Affirmed. 

J.  L.  Washburn,  for  ivpdlant  A.  H. 
Oruswcfler,  for  respondents. 

QILTILLAN,  O.  J.  It  appears  from  the 
flndlnga  of  tmat  that  the  Duhrih  Tranate 
Railway  Company  was  constructing  a  Bne 
of  railway,  and  let  the  contract  tor  the 
wwk  to  the  Oalnmet  Oonalnictlon  Com- 
pany; that  llie  latter  let  the  irark,  or  a  part 
of  It,  to  TfAey,  Grant  ft  Onthrle,  and  tke 
latter  let  the  work,  or  part  of  the  wmfe,  so 
let  to  .them,  to  Crowl^  A  Bbttllng.  who 
let  the  grading  on  a  particnlar  section— 
part  of  the  wmk  so  let  to  fliem-H;o  one 
Murphy,  and  one  Ballard  fnmlabed  Ifiv- 
phy  teams  and  teamsters  to  do  the  grading, 
and  Ballard  filed  for  record  a  verified  sts le- 
nient claiming  a  Hen  for  the  balance  doe 
him  on  "the  Dnlntti  Transfer  Railway,  a 
railroad  In  the  coonty  of  Bt  Lools  and  stntt 
of  Minnesota,  and  all  telegraph  lines,  dfr 
pots,  bridges,  fences,  and  other  stmctuMs 
appertaining  to  audi  line  of  railway,  and 
all  fHuchlsea,  privU^ea,  and  Inunnnltlfln. 
and  all  rights  of  way,  of  or  ^pertaining  ts 
asld  Didnth  TkaiHfer  Railway."  Balhmi 
aftwwards  transferred  U>  dalm  and  Uen  is 
plaintiffs,  who  bring  this  action  to  «ifott» 
it  Tbe  defendant  oontmda  that  BnUaiiA 
was  not  sntttled  to  a  lien,  beoanae  Ua  daim 
was  ndtber  as  a  toiMraclor  (or  ■Blloontrac^ 
or)  or  for  skilled  workmen  or  a  material  saaa 
or  laborer. 

Tbe  esse  comes  mdcr  Laws  1880^  e.  Ml 
i  8,  which  reads:  "Whoenr  performs  labor, 
or  furnishes  skm,  material  or  machlnay  fbr 
the  construction,  altantlon  or  repair  ef  any 
line  of  railway,"  etc.,  "ahaU  have  a  Hen  te 
seeore  the  contract  price,  or  value  of  Iht 
same,  upon  sucli  line  of  railway,  ttiegrapn 
Hne,  depot,  bridge,  feace,  or  other  structwe 
apportatailng  to  such  line  ot  raUway,"  etcw 
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"ABd  opott  aU  fnuicblses,  priTik«efl  ud  Im- 

nmnlHes,  and  all  rl^ta  at  way  of  «r  apper- 
talnlnK  to  any  of  ttie  Kreral  Unas  afiore^ 
aald."  The  purpoae  of  the  itatnte  i«  to 
give  a  Uen  to  any  ono  who  contrilmtaB  la- 
bor, akUl.  or  mateElal  ia  cmutructlnft  alter- 
lng»  or  repairing  a  railway,  pursoant  to  and 
In  performance  of  a  contract  whlcb  the  own* 
ar  baa  mada  And  whether  <nw  who,  in- 
stead of  undertaking  part  of  the  work  at  a 
gross  price,  and  doiog  it  tJUrougb  Ua  acrr- 
Buta,  does  it  througb  the  aama  aerrant^  to 
be  paid  what  U  may  be  worth,  la  to  be 
deemed  a  subcontractor,  within  the  moan- 
ing of  the  act.  or  not,  w«  do  twt  soo  \rhf  be 
doea  not  perform  labor,  wtthla  Its  meaalng. 
It  would  be  a  ray  nairow  acHubuctlon  to 
bold  tbat  be  moat  perform  tba  labor  la  pc^ 
so«,  and  that  paforming  It  ttron^  Ua 
servants  or  teams  is  not  indnded  in  the  act 
If  ono  puts  In  a  hondred  days  of  hia  serT- 
anta'  work,  he  contrlbwtca  to  peyformaace 
of  tbe  contract  wbicta  the  ownw  has  made 
to  tb»  same  extent  as  by  patting  in  a  hun- 
dred days  of  Us  personal  labor,  and  he 
cones  «i|ually  wltUa  the  spirit  at  tbe  act. 
And  it  does  not  matter  bow  many  removes 
he  may  bo  from  the  owner,  provided  tbe 
work  be  sucb  as  the  otwn«  contracted  for, 
and  be  connects  Umaelf  by  meane  cfmtractB 
wltb  that  of  the  ownw. 

Tbe  defendant  alsoobje^  to  tba  Uen  statt- 
nient  on  tbe  ground  of  Indeflnitoness  in  tbe 
description  of  the  property  aa  which  tbe 
wwk  was  don&  It  Is-  dadUned,  flrat,  that 
sucb  tndednlteness  asveam  on  the  face  of 
tbe  statement;  but  we  tliink,  on  comparing 
dauaes  2  and  4  of  the  statement,  which 
are  refored  to  to  show  the  Indeflnlteness, 
and  reading  tbem  togetbei^  it  appears  that 
the  work  waa  done  on  the  railway  itself, 
(diatinet  from  ita  appuztenanceiv)  though 
the  Hen  is  thwein  <daiBMd  on  tbe  railway 
and  apportaumoes  as  givm  by  the  statute. 
And  it  is  claimed,  aecond,  that,  as  It  staies 
tbe  work  to  have  been  done  on  the  "Z>nlatb 
Transfer  Railway,"  it.  Is  Indefinita^  in  view 
of  what  appeUaut  assumes  to  be  tbe  fact,— 
tbat  tbe  company  had  several  distinct  Unas 
of  railway,  to  any  ene  of  which  tbe  decdg- 
natiou  was  as  appUeaM*  a»  to  any  otlur. 
And.  it  Is  argued;  tbe  case  otwaa  wtthln 
Fleinlue  r.  Railway  Oa,  47  Ulan.  124«  49 
N.  W.  i!OL  In  that  case  the  statemcat-  at 
legud  the  Baatertol  was  tarnished  fior  the  ooa- 
structioa  of  tbe  "St  Paul  (Sty  RaUway,  at 
tbe  city  of  St  Paul.**  The  compiuiy  had  tai 
tbe  city  of  St  Paul  Kveral  independent 
Unes  of  railway,  and  the  court  held  the  state- 
ment bad,  because  it  did  not  state  for  which 
line  ttw  material  was  fumlabed.  Xlie  find- 
ing does  not  bring  this  case  up  to  that  It 
is  "tbat  the  defendant  Duluth  Transfer  Ball- 
way  Company  Is,  and  at  all  tbe  times  men- 
tioned in  said  amended  bill  of  complolot 
wns,  the  owner  of  said  Hue  of  railway,  and 
of  aU  the  franchises  and  immunities  and 
rights  Qf  way  jHtrtalnlng  to  the  same,  and 


WIS  during  all  of  the  times  mentioned  ii» 
ssld  amended  con^int  the  owner  of  sererat 
different  branches  or  spur  Unsa  at  railway 
rilmatsd  In  aald  county  of  8t.  Louis,  all 
known  and  oparatod  bgr  It  uadas  the  name- 
9t  'Dnhitli  Tnuufer  Railway,'  and  all  con- 
neeted  with,  or  intended  to  be  connected 
with,  tbe  line  upon  which  said  work  wa» 
done,  or  with  lines  connected,  or  intended 
to  be  connected,  tberewitb."  This  mskies- 
OBO  nUway,  though  composed  In  part  of 
different  lines,  branches,  and  spurs,  all  con- 
nected In  one  ndlway  or  system,— very  dlfllMv 
ent  from  a  case  where  titen  are  several- aep- 
aratn  and  Independent  lines,  as  In  the  Elem- 
ing  Cassk 

It  is  not  assigned  as  error  that  tbeeridoiee- 
does  not  sustain  this  finding,  so  it  must  be 
takm  as  It  s^ds,  and  it  does  not  stvpoct 
the  claim  that  by  reason  of  tbe  fact  the  lieu 
statement  is  indefinite  In  describing  tbe- 
pn^erty  on  wUch  the  work  was  done.  No 
objection  of  defendant  oa  the  trial  mresent- 
ed  the  question,  because  all  its  objections  to 
evidence  were  made  befcwe  any  evidence 
was  in,  tending  to  show  more  than  one  lino 
of  railway. 

^ere  are  several  minor  assignmMtts  4tf 
error,  but  we  find  nothing  In  any  of  tbssK 
Order  afllrmed. 


WERNER  et  aL  v.  LINDGRBN. 
(Supreme  Court  of  Minnesota.   Jan.  80,  180i.> 
PaACDUtKXT  CowKTAsree— SowiciiKCT  o»  Ev- 

IPHXCE, 

Evidence  hdd  to  juBti^  a  finding  of  tact, 

(tSrllabnti  b7  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Henry  G.  Hicks,  Judge. 

Action  by  Nils  O.  Wvner,  receiTer  of 
rents  and  proflta  of  tbe  real  estate  of  Swante 
A.  J'^ff^g/tn,  and  Anng  Zilndgren,  against 
Andrew  O.  Llndgren,  tor  the  cancdlatlon  of 
a  deed.  Judgment  was  ordered  for  plain- 
tUCs.  and  defendant  appeals.  Affirmed. 

Merrick  &  Marled  and  H.  H.  Merrldc;  for 
ai^eUant   Ueland  &  Holt,  for  respond^ts. 

OZUILLAN,  0.  I.  Anna  Undgroi,  one 
of  the  plalntUfs,  and  Swante  A.  Llndgren, 
were  hualand  and  wtffe,  and  ^  brought  an 
action  and  recovered  Judgment  against  blm 
la  tb9  diatilct  eomrt  In  Homepln  county, 
9nnting  her  separatioa  from  him,  and  the 
custody  of  thetar  Children,  and  directing  blm 
to  pay  bar,  as  alimony,  for  the  support  of 
herself  and  cdilldren,  ^40  pa>  year,  payable 
In  egnal  monthly  Installments,  and  autb<»-- 
Izlng  her  at  any  time  thereafter  to  apply 
to  tiia  court  for  such  order  or  process  of 
the  court  fur  the  enforcement  of  tbe  judg- 
ment  as  might  be  conslsteot  with  the  power 
and  authority  of  the  court  At  the  time  of 
this  Judgment  be  owned  a  t^ece  of  Improved 
real  estate  in  MlnneapoUs,  yielding  a  gross 
r«ital  of  aboat  |70  a  montti.  and  which  was 
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Incumbered  with  a  mortgage  for  $3,000.  exe- 
CDted  by  hlmsdf  and  plaintiff  Anna.  This 
mc»-tgage  ocHnlng  due,  the  mortgageee  b^san 
proceediags  to  foredoee  nnder  the  power; 
the  sole  being  advertised  toe  August  8,  1802, 
at  10  o'clock  A.  M.  At  th«  appointed  time 
the  premlMS  were,  pursuant  to  the  notice, 
exposed  tor  lale,  and  sold  hj  the  sheriff 
to  tbe  mortgagees  at  18,259.58,— that  being 
the  amount  of  ^Indpal  and  Interest  <m  tbe 
mortgage  and  costs,— and  the  sheriff  ezecat- 
«d  to  tbe  purchasers  tbe  vsoal  cwtUUate  of 
sale.  Thoeapon,  Swante  and  ttis  other  de- 
fendant, Andrew  Q.,  his  toother,  who  were 
not  present  at  the  sale,  sought  the  purchaser 
and  his  attorney,  who  had  left  tbe  place  of 
sale,  and  Induced  th«n  to  consent  to  a  re- 
sale, whl<^  the  purchaser  was  wining  should 
be  had.  iffovided  he  was  fnUy  paid  what 
was  due  on  the  mcnisage,  wltb  costs.  Tbe 
parties  th^  returned  to  the  place  of  sale, 
and,  at  the  request  of  Swante  and  Andrew 
G..— the  pnrcliaser  consenting,— the  sholff 
again  exposed  the  premises  to  sale;  and  they 
were  struck  off  to  Andrew  G.  at  the  price  of  | 
f7,000,  wbo  furnished  Swante  enough  to  pay  | 
off  the  mortgagee  purchase,  (who  thereupon 
destroyed  his  certificate  of  sale,)  and  for  the 
remainder  of  the  sum  bid  he  executed  to 
Swante  his  promissory  note  paya^e  on  de- 
mand. On  application  of  the  plaintiff  In 
the  Judgment,  this  plaintiff.  Werner,  was  ap- 
polnted  receirer  of  the  rents  and  profits  of 
all  the  real  estate  of  Swante,  with  authority 
to  bring  this  action  to  set  aside  tbe  sale  to 
Andrew  G.  As  to  that  sale,  tbe  court  finds 
Bs  a  fact  that  it  was  iMwnired  to  be  made 
with  int^t  to  deftraud  Anna  of  her  rights 
and  Interests  In  tbe  propoty,  and  put  It  be- 
yond her  reach  and  the  reach  of  the  court, 
so  as  to  preTent  payment  of  the  alimony  be- 
ing enforced.  This  finding  of  fact  is  justi- 
fied by  the  erldemcei.  Sbe  certainly  may 
complain  of  an  arrangement,  made  without 
ber  consent,  and  with  Intent  to  defraud  her, 
by  which  the  amount  she  would  be  required 
to  pay  In  order  to  redeem  was  more  than 
doubled.   Order  affirmed. 


8TATB  «s  nL  BLAISDBLL  t.  BILLIN08, 

Sheriff. 

<Siipcame  Oonrt  of  UinBHOta.  Jan.  26,  1804.) 

CoxsTiTonoiUL  Law-~*Ddb  Fkoobu  or  t*L-W*— 
iRQuninoif  or  Ldvaot. 

1.  "Due  proeeSB  of  law"  requires  an  or- 
derly proceeding,  adapted  to  tbe  natnre  of  the 
case,  ill  which  the  dtlsen  has  an  opportunit? 
to  be  heard,  and  to  defend,  enforce,  and  pro- 
tect his  tights.  A  hearing,  or  an  opportunity  to 
be  heard,  before  Jadgment,  is  absolutelr  essen- 
tial. 

2.  Cortaln  sections  of  chapter  5,  Gen.  Lawa 
1896,  whldi  prescribe  the  course  of  procednre, 
and  authorise  the  commitment  of  persons  to 

Sablle  or  state,  and  to  prirate,  hospitals  for  the 
isane.  are  inTslld  because  in  confiict  with  those 
provisions  of  the  state  and  the  federal  constitu- 
tions which  forbid  that  any  peiscn  shall  be  de- 


prired  of  his  life,  liberty,  or  prt^Mrty  without 
''due  process  of  law.** 
(Syllabns  I7  the  Court) 
On  rehearing.  Affirmed. 
Fot  fbrmor  report,  see  57  N.  W.  Mft. 

M.  J.  Dally  and  B.  B.  CorUss,  for  appellant 
Houpt  A  Baxter,  toe  respondent 

COLLINS,  J.  Upcm  reargument  At  the 
formor  hearing  of  this  case  the  attention  of 
the  court  was  not  called  to  tbe  fact  that  tbe 

provisions  of  the  Probate  Code  (Oen.  Iaws 
1888,  c  46,  snbc.  14)  relating  to  tbe  commU- 
ment  of  insane  persons  to  the  state  hospitals 
bad  beoi  wholly  superseded  by  cwtaln  sec- 
tions of  chapter  S»  Gen.  Laws  1803.  Assum- 
ing that  the  prorialoas  of  the  Probate  Oode 
on  this  subject  were  still  In  fwee,  Qie  oonrt 
fdl  Into  tbe  enoe  of  holding  that  Oie  law 
had  not  been  complied  with,  that  there  had 
been  a  complete  departure  from  the  require- 
ments of  tbe  statute,  and  that  tbe  warrant 
rmdeat  which  Mrs.  BbUsdeU  bad  been  com- 
mitted was  on  its  face  wboDy  void,  and  with- 
out Jurisdiction,  07  N.  W.  206.  'Hie  Inerlta- 
I  ble  result  was  tbe  granting  of  respondent's 
petition  for  a  rehearing.  A  question  new  to 
tbe  case,  and  of  the  greatest  importance,  has 
now  been  raised  by  counsel  for  relator, 
namely,  the  conatitutiouallty  of  those  provi- 
sions in  chapter  6,  supra,  which  prescribe 
the  course  of  procedure,  and  authorize  the 
commitment  of  persons  to  public  and  to  i»ri- 
rate  hospitals  for  the  Insane.  It  Is  ui^ed 
that  these  proviMons  violate  the  fourte^tb 
amendment  to  the  federal  constitution,  and 
are  in  confilct  with  a  similar  article  In  oor 
Btate  constitution,  f<vbiddlng  that  any  person 
shall  be  deprived  of  bis  life,  liberty,  or  prop- 
wty -without  due  process  of  law.  We  hare 
therefore  to  examine  the  provisions  of  the 
statute  of  1803  in  tbe  ll^t  of  adjudications 
as  to  what  is,  and  what  oonstttutes,  "due 
process  of  law,"  In  order  to  discover  and  de- 
termine whether  constitutional  rl^ts  hare 
been  encroached  upon  and  Invaded  by  means 
of  this  l^lslative  enactment 

The  first  Inquiry  Is  as  to  what  la  "due  pro- 
cess of  law."  In  BardweU  v.  Collins,  44 
Minn.  97,  46  N.  W.  810,  it  was  said  that  no 
complete  or  exhaustive  definition  of  tbe  term 
bad  ever  been  attempted  by  the  courts,  be- 
cause It  was  Incapable  of  any  such  definfUoo. 
All  that  could  be  done  was  to  lay  down  ccr- 
tain  general  principles,  and  apply  them  to 
the  facts  of  each  case  as  th^  arise.  Mr. 
Webster's  exposition  of  tbe  words,  "law  of 
the  land,"  and  "due  process  of  law."  via.: 
"The  general  law;  a  law  which  hears  before 
It  condemns;  which  proceeds  upon  inquiry, 
and  renders  judgment  only  after  trial,"— was 
quoted;  and  then  tbe  court  went  on  to  asy 
that.  In  Judicial  proceedings,  "due  process  of 
law"  requires  notice,  hearing,  and  Judgment 
These  words,  said  tbe  court,  do  not  mean 
anything  which  the  legislature  may  see  nt 
to  declare  to  be  "due  process  of  law,*'  for 
there  are  cotaln  fondamental  rights  wblck 
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■our  system  of  jurisprudence  has  alwi^  rec- 
ognized, which  not  even  the  leglalature  can 
■disregard.  In  proceedings  by  which  a  person 
la  deprived  of  Ufe,  liberty,  or  property,  and 
-one  oC  these  Is  "notice  before  jndsment  In 
■aU  judldal  ivoceedlngs.**  la  commenting 
npom  the  difficulty  of  defining  these  wonte, 
It  has  been  aald  that  It  Is  wisdom  to  leave 
the  meaning  to  be  erolved  by  the  gradual 
process  of  judldal  hidualon  and  ezcliisl<ni, 
■as  the  case  presented  Cor  dedslon  shall  re- 
qnlre.  DaTldaui  r.  New  Orleans,  96  U.  8. 
104.  Bnt  It  may  be  stated  generally  that 
-dae  process  of  law  requires  that  a  party  shall 
be  properly  brought  Into  comrt,  and  that  he 
shall  have  an  opportunity,  when  there,  to 
prove  any  fiict  which,  acc(ndlng  to  the  con- 
stltntlon  and  the  usages  of  the  common  law, 
would  be  a  protection  to  him  or  to  his  prop- 
erty. People  V.  Board  of  Supervisors,  70  N. 
Y.  228.  Due  {wocess  of  law  requhres  an  or- 
derly proceeding  adapted  to  the  nature  of 
4be  case,  In  which  the  citizen  has  an  oppor- 
tunity to  be  heard,  and  to  defend,  enforce, 
and  protect  his  rights.  A  hearing,  or  an  op- 
portunity to  be  heard,  la  absolutely  esaentiaL 
"Due  process  of  law"  without  these  condi- 
tions cannot  be  conceived.  Stewart  v.  Palm- 
■er,  74  N.  Y.  183.  It  follows  that  any  method 
of  procedure  which  a  legislature  may,  in  the 
uncontrolled  exercise  of  its  power,  see  fit  to 
enact,  having  fear  its  purpose  the  deprivation 
of  a  person  of  his  life,  liberty,  or  property,  is 
in  no  sense  the  jH-ocess  of  law  designated 
■and  Imperatively  required  by  the  constitution. 
And  while  the  state  should  take  charge  of 
such  unfortunates  as  are  dangerous  to  them- 
selves and  to  others,  not  only  for  the  safety 
of  the  public,  but  for  their  own  am^oration, 
due  regard  must  be  had  to  the  forms  of  law 
and  to  personal  rights.  To  the  person 
charged  with  being  insane  to  a  degree  re- 
ijulrlng  the  Interposition  of  the  authorities 
and  the  restraint  provided  for,  there  must  be 
■given  notice  of  the  proceeding,  and  also  an 
opportunity  to  be  heard  in  the  tribunal  which 
la  to  pass  judgment  upon  his  right  to  his 
personal  Uberty  in  the  future.  There  must 
be  a  trial  before  judgment  can  be  pro- 
notmced,  and  there  can  be  no  proper  trial  un- 
less there  Is  guarantied  the  right  to  produce 
witnesses  and  to  submit  evidence.  The  ques- 
tion here  is  not  whether  the  tribtmal  may 
proc«>d  In  due  form  of  law,  and  with  some 
regard  to  the  riirhts  of  the  person  before  It, 
but,  rather,  is  the  right  to  have  it  so  proceed 
absolutely  secured?  Any  statute  having  for 
Its  object  the  deprivation  of  the  Uberty  of  a 
•person  cannot  be  upheld  unless  this  right  is 
secured,  for  the  object  may  be  attained  in 
defiance  of  the  constitution,  and  without  due 
process  of  law. 

Let  us  now  turn  to  the  statute  in  question. 
It  must  be  observed  at  the  outset  that  pri- 
vate, as  well  as  public,  bospitals  are  within 
Its  terms,  and  for  this  reason,  If  for  no  other, 
-  the  rights  of  the  citizen  should  be  closely 
.gnwded.  Sectlw  17  requires  that  every  per- 


son committed  to  custody  as  Insane  most  be 
BO  committed  in  the  manner  thereafter  pre- 
scribed. Section  19  provides  that  whenever 
the  probate  judg^  w,  In  his  absence,  the 
court  commlsslMier,  shall  receive  Informa- 
ticni  in  writing  (the  form  bdng  given)  that 
thwe  Is  an  Insane  petaxm  in  his  county  need- 
ing care  and  treatment,  he  dull  issue  what 
Is  called  &  "commission  tn  lunacy"  (the  form 
thereof  bring  prescribe^  to  two  physicians, 
styled  "examiners  in  lonacgr.*'  This  section 
permits  the  filing  of  an  Information  not  even 
sworn  to  by  anybody.  That  It  has  opened 
the  door  to  wrong  and  lnjnatice-4o  the  mas- 
Ing  of  very  serlona  and  nnwarranted  charges 
against  oQun  by  wholly  Irresponsible  and 
evil-minded  persons-^  evident,  although  the 
metliod  of  instituting  the  proceedings  doea 
not  affect  the  validity  of  the  act  The  com- 
mission directs  the  two  phyridans  desig- 
nated, who,  under  section  18,  must  now  pos* 
sess  certain  qualifications,  to  "examine**  the 
alleged  lunatic,  and  certify  to  the  probate 
judge  or  court  commissioner,  within  one  day 
after  their  examination,  the  result  thereof, 
with  their  recommendation  as  to  the  special 
action  necessary  to  be  taiten.  The  form  of 
this  certificate  and  recommendation  is  laid 
down  in  section  20.  This  certificate  must 
be  duly  sworn  to  or  affirmed  before  the  offi- 
cer iMulng  the  commission.  Section  21.  If 
(section  19)  the  examiners  certi^  that  the 
person  examined  is  sane,  the  case  shall  be 
dismissed.  If  they  disagree,  the  officer  shall 
call  other  examiners,  or  take  further  tes- 
timony. If  they  certify  the  person  to  be  in- 
sane, and  a  proper  subject  for  commitment, 
for  any  of  the  reasons  specified  in  section  17, 
it  is  made  the  duty  of  the  officer  to  visit  the 
alleged  insane  person,  or  to  require  him  to  be 
brous^t  into  court;  "but  he  shall  cause  him 
to  be  fully  informed  of  the  proceedings  being 
taken  against  him."  If  the  officer  deems  It  ad- 
visable, he  may  call  other  examiners,  or  take 
further  testimtmy,  and  In  all  cases,  "before 
Issuing  a  warrant  of  commitment,"  tiie  coun- 
ty attorney  shall  be  Informed,  and  It  is  made 
his  duty  to  take  such  steps  as  are  deemed 
necessary  to  protect  the  rights  of  such  per- 
son. If  satisfied  tliat  the  person  is  Insane, 
and  that  the  reason  for  bis  oonunitment  is 
sufficient,  under  the  provisions  of  the  act, 
the  probate  Judge  or  the  court  commla- 
sionw  approves  the  certificate  of  the  ex- 
aminers, and  issues  an  order  or  warrant  In 
duplicate,  oommltting  him  to  the  custody  of 
the  superintendent  of  one  of  the  state  hos- 
pitals, or  to  the  sup^ntendent  or  keeper  of 
any  private  hospital  or  Institotlon  for  the 
insane,  which,  under  the  same  law,  tias  been 
duly  licensed.  This  order  or  warrant  may 
be  executed  by  the  sheriff  or  by  a  private  in- 
dividual, and  tiirough  It  the  person  named 
therein  is  placed  in  the  custody  of  the  super- 
intendent or  keeper  to  whom  it  may  have 
been  directed.  There  are  some  other  pro- 
vlsltHis  in  respect  to  these  commitments,  bnt 
ttiey  bare  no  beaiing  on  the  questions  now 
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before  ns,  and  we  now  readi  a  CMuiderattoB 
of  the  contnriling  proTlitonB  of  the  statute. 
The  ctMumlaAtn  lanes  to  the  examiners,  aad 
they  are  anthorlzed  and  directed  t»  "team- 
Ine"  the  alleged  lunatic.  Tlieir  examlnaUoD 
Is  not  made  onder  oadL  It  may  he  formal  or 
Informal,  as  tbcy  choose,  and  the  person  un- 
der examination  may  not  hare  the  rit^tast 
Idea  that  be  Is  the  sabject  of  Inquiry  or 
InvestlgatloB.  The  examination  may  be  at 
any  place  where  the  subject  can  be  found, 
or  at  a  place  ctuTenlent  for  the  ecamlBeis. 
It  may  be  public  or  priTute,  and,  Jodglng 
from  the  qoeatlfms  found  In  the  form  to  be 
answered  by  the  examiners,  tt  may  consist 
simply  In  obserrlng  the  alleged  lunatic,  and 
In  mafcing  inqnlrlas  of  him  or  of  his  ac- 
quaintances, or.  for  that  matter,  accepting 
common  street  gossip.  To  lUnstrate:  In  ttw 
certificate  signed  by  tlie  ^lystcSans  wlw 
made  this  examination  Is  the  answer  to  a 
naost  Important  question.  Tlx.:  "Has  the 
patient  shown  any  disposition  to  Injure 
others?"  The  answer  Is:  "Yes.  It  Is  re- 
puted that  she  threatens  to  shoot,  carries 
firearms,  and  did  shoot  at  one  person  pa»- 
Ing,  not  knowing  whom."  When  this  ex- 
amination, of  which  tiie  subject  need  not  be 
Informed,  and  In  which  he  takes  no  part,  li 
completed,  the  examiners  are  required  to 
make  a  rerlfled  written  report  and  recom- 
mendation,  and  on  this  the  ofllccr  may  com- 
mit without  any  other  or  further  act,  except 
ttiat  he  must  see  the  subject,  either  In  or 
out  of  court,  informing  him  fully  ot  the  pro- 
ceedings, and  must  also  notify  the  county 
attorn^  of  what  la  going  oo.  Not  nntU 
after  the  examination,  report,  and  recom- 
mendation, upon  which  the  officer  may  com- 
mit if  he  so  dMOses,  need  thae  be  any  no- 
tice whatsoever  to  the  person  charged  with 
being  a  proper  subject  for  the  Insane  as^um, 
nor  need  the  county  attorney  be  advised  of 
the  proceeding.  If  personal  rights  are  of 
any  consequence,  and  If  they  need  proteo- 
tiOB  at  any  time,  such  notice  should  precede 
the  examination,  not  follow  it  But.  aside 
from  this  serious  defect  in  the  law.  H  will 
be  seen  that  thtn  is  no  provltfon  whldi  as- 
sures to  the  accused  a  trial  at  any  time, 
eltho*  before  at  after  notice,  mider  the  forma 
of  law;  no  prorMon  which  guaranties  to 
him  a  Judicial  InrestiKatton  and  a  detov 
mination  as  to  his  sanity.  The  officer  b» 
f<we  whom  1h«  Inqtdry  Is  pen^ag  is  no- 
where required  to  conduct  Ms  examination 
with  the  least  regard  to  the  rights  of  the 
peiwm  charged  with  being  Insane,— his  right 
to  exercise  bis  teculttes  without  unwarranted 
restraint,  and  to  follow  any  lawful  aroca- 
ttoB  for  the  support  of  life.  Nor  Is  the  offl- 
oer  obliged  to  bear  a  particle  of  testimony, 
slthough  he  Is  at  liberty  so  to  do.  The  ac- 
cused or  the  county  attorn^  might  appear 
before  him  with  an  army  of  vohuite^  wit- 
■esses;  but  Jf  their  testimony  was  recdved 
«r  heard,  or  It  there  was  the  slightest  ap- 
pnttdi  to  a  trial,  tt  wodd      thiostfb  the 


grace  of  tbe  officer,  not  as  a  matter  of  right 
to  the  person  whose  personal  liberty  Is  Jeop- 
ardised by  the  proceeding.    We  are  not 
q^eaklng  ot  what  every  honorable  and  hu- 
mane offlew  would  do  when  a  case  was  be- 
tan  him,  bat  •(  what  tlie  statute  will  permit 
an  officer  to  do.   Further  examination 
tUa  enactment  need  not  be  made,  for  enough 
has  been  said  to  estaUlsh  Its  Invalidity,  and 
to  Indicate  what  outrages  might  be  perp^ 
trated  undw  It   The  objeetim  to  such  » 
proceeding  as  ^t  authorized  by  thla  stat- 
ute does  not  lie  In  the  fact  that  the  person 
named  may  be  restrained  of  his  liberty,  but 
la  allowing  it  to  be  done  without  first  hav- 
ing  a  judicial   Investigation  to  ascertain 
whether  the  charges  made  against  him  are^ 
true;  not  In  committing  him  to  the  hospital, 
but  in  doing  It  without  first  giving  blm  ai> 
opportunity  to  be  heard.   We  are  comi>dled 
to  the  condnslott  that  the  enactmait  of  the 
sectlcms  referred  to  Is  unoonstitntional,  be- 
cause they  allow  and  sanction  a  d^ial  of 
the  protection  of  the  law,  and  the  depriva- 
tion of  personal  liberty  without  doe  process 
of  law.    But  we  do  not  Intend  to  Intimate 
that  hi  this  case  the  upright  and  conscienti- 
ous Judge  of  probate  before  whom  It  was 
pending  acted  arbitrarily,  or  that  be  adhered 
to  the  letttt  of  tiie  statute,  disregarding;  the 
rights  or  requests  of  Mrs.  Blatsdell  or  her 
Mends,  when,  after  the  examination,  report 
and  recwnmendati<m,  she  appeared  before 
him.   There  Is  nothing  to  Indicate  sndi  • 
course.    As  we  have  shown,  the  statute  is  so 
constructed  that  the  opportunity  to  be  heard  - 
in  defense  is  not  guarantied  to  the  person 
charged.   It  Is  not  framed  so  as  to  compd 
a  bearing  before  condemnation  or  a  trial,  un- 
der the  gena«I  forms  of  law,  before  Judg- 
m«it  is  pronounced.   Where  it  is  plain  tbat 
legislation  upon  any  subject  Is  In  conflict 
with  constitutional  provldons,  the  duty  of 
tbe  court  Is  obvious,  and  must  be  i>erfonned. 
whether  the  Interesta  of  a  large  number,  or 
of  a  cvtaln  class,  of  people  are  involved* 
or  the  rights  of  a  single  citlzuL   The  pro. 
viskms  of  chapter  S,  supra,  on  this  subject, 
being  Invalid,  those  which  Ihey  were  de- 
fllgneil  to  supersede,  found  In  the  Probate 
Cod^  are  in  force,  and  must  be  obserred. 
As  stated  in  the  former  decision,  they  w«>e 
not;  and,  as  a  consequence,  the  condurton 
taeretofbre  roaehefl  Is  adhered  tik 


la  re  PINB  COUNTY, 
^tvrsme  Ooort  of  Minnesota.  Jan.  SS,  18Mi> 
Taxulb  FaoraaTT— Istsrsbt  uRDn  Tunsa 

COXTSACTB. 

Bdd,  that  under  certain  cuutraeta,  the 
tnre  thereof  fully  anworing  fo  the  opinlwi. 
made  between  the  appellant  railwasr  company 
and  the  other  appellants,  the  Isttn  acqolred  an 
interest  or  eatsts  in  the  laads  deMribed  in  the 
oontrscts  wUoh  wai  sahfest  te  asMSNDcat  and 
taxation,  under  the  laws  of  fUs  state^  tor  the 
year  1887. 
<8rBabus  by  the  Coart.) 
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Clue  cerHfled  from  dUtrlct  court,  Pine 
county;  F.  M.  Crosby,  Judge. 

David  Tozer,  Durant,  Wheeler  A  Co.  and 
another,  and  tb*  Empire  Lumber  Oompany 
•each  separately  joined  with  the  8t  Paul  & 
Ouluth  Railway  Oompany  In  flllnf  objectiona 
to  tlie  aaaesamcnt  for  taxation  of  certain 
lands  In  Pine  county.  The  several  objections 
were  beard  t(^ther,  and  there  was  jndf^ 
ment  sustaining  the  asscsamenta.  Hie  pro- 
■ceedittgs  were  certified  to  tiie  n^una  eoort 
<or  an  opinion.  Affirmed. 

H.  W.  OhIldB,  At^.  GcB.»  Ge&  B.  Sdger^ 
toa>  AsBt  Atty.  Qen.,  and  R.  0.  Samplers,  for 
the  State.  Wam«,  BtdmrdsoB  ft  Lftmence. 
for  D.  Toiw.  Lnsk,  Bonn  ft  Hafflv  and 
James  T>.  Armstrong,  for  St  Pan!  ft  D.  By. 
■Co. 

COIjLINS,  J.  Tbese  were  proceedings  to 
-enforce  the  collectlcm  of  taxes  assessed  and 
levied  for  tbe  year  1S87,  and  tn  conformity 
-with  the  provisions  of  the  Laws  of  tiiat  year, 
-Kchapter  128,)  upon  certain  rli^ts,  interests, 
and  an  estate  tuHA  and  owned  tor  Tarioos 
parties.  In  and*  to  a  numbv  of  tracts  of  laid 
altaated  In  Pine  county.  These  lands  were 
a  part  of  those  granted  to  the  Bt  Paul  ft 
Dulath  Railway  Oompany  in  aid  of  coBstmc- 
tloa,  and  at  tihe  time  of  tbe  assessment  and 
teTy  the  naked  title  thereto  remained  In  aucb 
company.  It  was  conceded  by  tbe  state  in 
these  proceedings  ttiat  by  reason  of  the  mb- 
atltuted  method  of  taxation  provided  for  by 
Sp.  Laws  1865,  c.  8.  ttie  Interest  and  estate 
-of  ttat  company  in  these  lands,  whatever  It 
ml^t  be,  could  not  be  aaseoKd  or  taxed;  bnt 
the  court  below  hdd  that,  becaose  of  certain 
timber  contracts  which  tbe  railroad  company 
bad  entered  Into  with  appellants  Durant, 
Wheeler  ft  Co.,  David  Toser,  and  the  Empbrc 
i4imt>er  Company,  certain  rights.  Interest, 
and  estate  bad  been  acquired  by  the  latter  In 
■and  to  the  lands,  wbich  rights,  Interest,  and 
'«state  were  taxable.  The  objections  int^ 
posed  by  tbe  three  parties  last  named  were 
overruled,  and  thereupon,  as  provided  by  the 
«tatute,  the  questions  involved  wo-e  certified 
up  for  the  decision  of  tUs  court  In  one  of 
«bcse  contracts  with  Dnrant,  Wheeler  ft  Oot. 
-and  David  Toser,  of  date  January  11,  ISSU 
4he  railway  company  granted,  bargained, 
■sold,  nnd  transfored  all  of  the  i^e  timber, 
4t  for  mercbantaljle  sawlogs,  standing,  grow* 
%ag.  or  being  upon  certain  lauds,  partksilarly 
-described,  with  tbe  right,  privU^,  and  p«>> 
mlsti<m  to  enter  upon  said  lands  and  cut  aad 
remove  said  timber  at  any  Ume  previous  to 
tbe  1st  day  at  May,  1889,  (a  period  of  more 
t^B  18  years,)  and  when  so  cat  and  re- 
moved, and  upon  doe  payment  of  tbe  notes 
tiereluafter  mentioned,  to  control,  own,  and 
IMSsess  said  tlmlier.  It  was  agreed  that  all 
logs  cat  on  the  lands  sbonld  be  banked  sepa- 
cately  from  other  logs,  and  there  was  an  at- 
tempt, perhaps,  to  provide  that  they  should 
tw  marked  with  a  nurk  recorded  In  the 
•tame  of  the  railway  oompany;  bnt  the  at- 


ten^t,  If  made,  was  fotUe,  because  no  mari 
was  specified  or  described.  Tlie  considera- 
tion to  be  paid  by  Durant,  Wheeler  ft  Co. 
and  Toxer  tor  this  timber  was  |80,000,  for 
which  snm  their  notes  were  given,  payable 
to  the  order  of  tbe  treasurer  of  tbe  railway 
company.  Bach  note  was  for  tbe  sum  of 
^,000,  and  matured,  one  September  1st,  tme 
October  1st,  tme  November  1st  aod  one  De- 
cember Tat,  of  each  year,  ttie  last  falling  due 
December  1,  1B89.  Ten  thousand  dollars  a 
year  was  thns  to  be  paid,  and,  upon  such 
yeariy  payment  Dnrant  Wheeler  ft  Oo.  and 
Toaer  were  to  become  absolute  owners  of 
SflOOfiSO  feet  of  timber  or  logs.  If  they 
sbetdd  cot  more  than  8,000,000  feet  of  logs  In 
any  one  jear,  they  were  to  pay,  unless  said 
logs  had  prevlonBly  been  paid  for,  $1.26  per 
thousand  feet  for  the  excess,  In  addition  to 
the  notes  matnrlBg  that  year;  the  amount 
of  aald  excess  payment  to  be  indorsed  upon 
notes  thereafter  to  fall  due.  Tbsj  were  to 
cat  not  less  than  6jOOO,000  feet  of  logs  each 
year,  imtU  said  notes  were  fully  paid,  or  tike 
Umber  ediansted.  The  time  of  payment  of 
the  notes  was  made  of  the  essence  of  tbe 
agreement,  and  there  were  other  conditions 
in  the  contract,  of  no  concern  in  the  deter- 
mination at  tlMse  proceedings.  Tbe  omtract 
made  between  the  rallvray  company  and  the 
appellant  Toser  bore  date  December  8,  1886. 
In  consideration  of  tbe  snm  of  $60,453.75, 
there  was  granted  to  Toser  the  right,  priv- 
ilege, and  permlBSton  to  cut  and  remove,  pre- 
Ttoos  to  May  1,  1896,  (more  than  10  years,) 
all  the  pine  timber  fit  for  sawlogs,  growing 
upon  lends  therein  fully  described.  No 
smaller  timber  was  to  be  cut  than  such  as 
would  make  two  logs,  each  12  feet  in  length, 
and  10  inches  bi  diameter  at  the  top  end.  A 
mark  designated  in  tbe  contract,  and  record- 
ed In  the  name 'Of  the  railway  oompany,  was 
to  be  put  upon  all  logs  cat  by  Toser  on  these 
lands;  and  then  followed  various  conditions 
respecting  the  rights  and  duties  of  the  par- 
ties. Bales  of  logs  could  be  made  by  Toser, 
bnt  subject  to  the  approval  of  the  company. 
At  tbe  time  of  the  execution  of  the  contract 
he  paid  tbe  sum  of  C20,151.Z5  (one-third  of 
the  agreed  price)  In  cosh,  giving  his  notes  for 
tin  balance,  payable  to  the  order  of  said 
treeaorer,  each  for  one-third  of  the  amount, 
and  due  an.  December  3,  1886,  December  3, 
1087,  and  December  S,  1888.  UntU  these 
notes  were  paid,  the  title  to  the  timber  or 
logs  remained  In  the  railway  company.  Tbe 
contract  with  the  Empire  Lumber  Company 
waa  maeb  like  the  one  last  descril>ed.  It 
bore  date  January  12,  X887.  Tbe  grant  was 
in  the  same  general  langnage,  the  timber  to 
be  eat  and  removed  before  May  1,  1886. 
(aboot  8  years,)  from  a  part  of  the  lands,  and 
before  May  1.  1000,  (about  13  years,)  from 
the  reawinder.  No  tree  was  to  be  cot  wUcb 
would  not  make  one  k^  16  feet  kng.  and  10 
kicfaes  in  diameter  at  the  top  end.  As  la  the 
contract  with  Durant,  Wheeler  ft  Oo.  and 
Toser,  first  mentioned,  reference  was  made 
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to  marking  the  logs  wltb  a  mark  to  be  re- 
corded In  the  name  of  the  railway  company, 
but  no  mark  was  specified.  The  considera- 
tion agreed  niion  for  the  timber  covered  by 
this  contract  was  $162,684,  of  which  one- 
third— ?54,228— was  paid  In  cash,  one-third  of 
the  balance  was  to  be  paid  January  12.  1888, 
one-third  a  year  later,  and  one-third  January 
12.  1890;  promissory  notes,  bearing  7  per 
cent  Interest,  and  payaiile  to  the  order  of 
said  treasurer,  being  given  therefor  by  the 
lumber  company.  The  time  of  payment  of 
these  notes  was  also  made  of  the  essence  of 
this  contract,  and.  as  vr&&  the  case  with  the 
Tozer  agreement,  the  title  to  the  timber  was 
to  remain  In  the  railway  company  until  the 
notes  were  paid.  The  trial  court  found  that 
upon  each  of  these  tracts  of  land  there  were 
small  pine  trees,  as  well  as  trees  of  other 
varieties,  which  would  not  come  within  the 
terms  of  the  contracts,  but  It  was  also  found 
that  the  principal  value  of  the  several  tracts 
of  land  consisted  6C  Cbe  tlmbw  contracted 
for. 

We  have  thus  quite  folly  stated  the  con- 
tents of  these  instnunenta,  that  their  actual 
character  might  be  disclosed.  The  real  na- 
ture and  purpose  of  the  transactions,  as  evi- 
denced the  writings,  sewn  very  clear, 
and  the  most  careful  scrutiny  will  fail  to 
show  wh^ein  they  differ,  except  In  mere 
form  of  expression.  The  object  and  design 
3f  each  was  to  grant  the  right  and  privilege 
at  cutting  and  removing  all  of  the  pine  trees 
suitable,  and  to  become  suitable,  for  pine 
logs,  standing  and  growing  upon  the  various 
tracts  of  land,  and  also  to  fix  and  prescribe 
periods  of  time  within  whldi  these  trees 
were  to  be  cut  and  removed.  Nothing  less 
than  Qits  was  intended  or  accomplished  by 
the  writings.  From  an  examination  of  their 
terms  and  conditions,  it  Is  "pwfectly  plain 
that  in  these  proceedings  they  must  be  con- 
strued alike,  and  that  the  rights  and  Inter- 
ests obtained  thereunder  are  IdentlcaL  We 
are  not  required  to  fully  determine  exactly 
what  title  the  persons  who  contracted  tor 
this  timber  acquired  therein,  or  what  their 
rights  were.  But  It  ought  not  to  be  urged, 
with  any  hope  of  success,  that  by  means  of 
the  contracts  they  had  secured  nothing  more 
than  a  bare  license  to  go  upon  the  lands,  and 
to  cut  and  remove  the  timber,  until  forbidden 
so  to  do  by  the  railway  company,  and,  dtonld 
the  right  of  entry  be  refused,  their  only  rem- 
edy would  be  an  action  to  reoover  damages 
as  for  a  iH^ach  of  contract;  yet  this  Is  really 
the  position  of  counsel  for  one  of  the  appel- 
lants. Under  these  contracts,  the  purchasers 
had  secured  the  right  to  enter  upon  the 
lands,  and  to  cut  and  remove  the  timber. 
That  the  title  thereto  was  to  remain  bi  the 
railway  company  until  the  purchase  price 
was  fully  paid  did  not  affect  the  right  or  in- 
tereat  which  tliey  bad  obtained.  They  had 
also  Kcnred  the  very  valuable  right  privi- 
lege to  cut  and  remove  this  timber  about  as 
they  chose,  toe  long  poiods  of  time,  tndnd- 


ing  such  possetalon  of  the  land  as  was  in- 
cidental and  necessary  to  a.  proper  exercise 
of  this  right  or  permit  Through  this  tbey 
had  secured  the  benefit  of  many  years' 
growth  of  the  trees,  and  had  been  placed  In 
a  position  to  take  advantage  of  a  depressi<m 
In  the  wages  of  labwlng  men,  or  of  an  In- 
flation in  the  prices  of  logs  or  timber.  Tlii* 
feature  of  the  oontracts  was  valuable  In  other 
ways,  which  need  not  be  mentioned.  When 
these  proceedings  were  commenced.  I>urant. 
Wheeler  &  Co.  and  Toier  had  paid  I50.OOO, 
or  more  than  one-half  of  the  agreed  i^lce  of 
the  timber  purchased  by  them,  If  th^  had 
met  their  notes  at  maturity;  and  we  can  pre- 
sume that  they  bad,  In  the  absence  of  an  in- 
timation to  the  contrary.  The  other  purctms- 
ers,  Tozer  and  the.Bmpire  Lumber  Company-, 
had  each  paid  one- third  of  the  price  agreet) 
upon  for  the  timb^.  Each  had  beai  grant- 
ed, and  in  part  had  paid  for,  things  annexe<l 
to  the  ft^hold.  with  the  right  to  the  soil  for 
a  long  time,  for  the  purpose  of  fnrtber 
growth,  and  consequent  profit  of  that  whicli 
was  the  subject  of  the  grant  They  had  ob- 
tained the  right  of  entry  upon  the  land  and 
of  possession  fbr  many  years,  for  the  pur- 
pose of  cutting  and  removing  the  timber,  and 
they  bad  undoubtedly  an  Interest  which 
would  have  been  subject  to  seizure  and  ule 
upon  execution,  not  as  personalty,  but  as  real 
estate.  Their  Interest  was  not  that  of  it 
licensee,— simply  to  go  upon  and  occiqiy  the 
land,  and  cut  and  remove  timber  nntU  the 
license  was  revoked;  bat  there  was  a  valid 
grant  of  the  right  and  privilege  of  oecupyinf 
the  land,  and  cutting  and  removing  the  tim- 
ber, a  part  of  the  realty,  which,  when  aerer- 
ed,  woTdd  become  personalty.  They  had  ac- 
quired propMTly  rights  which  could  not  be 
taken  away  from  them.  If  what  they  held 
under  these  contracts  was  not  an  interest  or 
estate  In  real  property.  It  Is  difficult  to  con- 
cave an  interest  or  estate,  less  than  a  fee, 
whl(di  would  be. 

Counsel  for  appellants  have  referred  to 
cases,  principally  from  Massachusetta,  to 
which  It  was  held  that  a  sale  of  timber  to 
be  Bey&ted  from  tbb  freehold  bj  the  T^dee 
under  a  special  license  to  enter  npon  the 
land  for  that  purpose  cannot  be  regarded  as 
passing  an  int«^t  in  the  land,  within  t)» 
meaning  of  the  statute  of  frauds.  We  do  not 
regard  any  of  these  cases  as  pertinent  to  the 
question  now  before  os,  which  relates  simply 
to  the  right  of  taxatI<Hi,  and  not  to  the  stat- 
ute of  frands;  but  in  many  of  the  states  it 
has  been  decided  that  a  sale  of  growing  tlm- 
bw  to  be  cut  and  removed  In  the  future  con- 
veys an  Interest  or  estate  In  lands,  within  the 
meaning  of  tne  statute.  Putney  v.  Day.  6^ 
N.  H.  430;  Buck  v.  Plckwell,  27  Vt  157; 
Owens  V.  Lewis,  46  Ind.  488;  Mlllo-  t.  Ko- 
fall,  113  Pa.  St  284,  6  Atl.  350;  Slocnm  v. 
Seymour,  36  N.  J.  Law,  139.  Attention  has 
been  directed  to  the  cases  of  King  t.  Mct- 
riman,  38  Minn.  47,  35  N.  W.  570,  and  Math- 
ews V.  Mulver.  38  Minn.  342.  37  N.  W.  7M. 
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in  whltib  CQniracta  relating  to  the  cnttinff 
■nd  removal  of  growing  pine  trees  were  the 
nbject  of  controverey  between  the  parties 
thereto.  We  are  not  able  to  see,  from  an  ei- 
anilnatlon  of  either  of  these  cases,  that  they 
have  any  bearing  npon  the  right  of  the  state 
to  tax  snch  Interest  and  estate  as  a  person 
may  acquire  nnder  similar  contracts  with  the 
owner  of  the  freehold.  Our  conclusion  Is 
that  all  of  the  present  appellants,  except  the 
railway  company,  obtained,  through  thdir  re- 
spectiTe  contracts,  an  Interest  or  estate  in 
the  lands  described  which,  under  the  laws 
of  this  state,  was  mbject  to  taxation  for  the 
year  1887.  The  cases  are  remanded,  with 
Instructions  to  enforce  the  ctAlection  ot  the 
taxes  Imposed  npon  such  interest  or  estate. 


TILLBT  T.  BAUSMAN  et  al. 
(gaj^eme  Oonrt  of  Minnesota.  Jan.  2&,  18&4.) 

RniOTAl.  or  Cadses— Rbhamd  to  Stats  Corar- 
Revi«w  or  Okdsb  bt  Stats  Coprt. 
The  action  of  the  federal  coarts  when  re- 
mandlDg  a  case  to  the  state  courts  cannot  be 
reriewed  In  the  latter. 
(Syllabna  by  the  Oonrt) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Thomas  Canty,  Judge. 

Action  by  John  J.  TlUey  against  Mercy  P. 
Bailsman,  Nelson  Cobb,  and  others  to  deter- 
mine adverse  claims  to  real  property.  There 
was  a  Judgment  for  plalntlfiF,  and  defendant 
Cobb  and  others  appeal.  Affirmed. 

Before  the  expiration  of  the  time  for  filing 
answer,  a  portion  of  defendants  having  filed 
disclaimer,  defendant  Cobb  and  four  others 
filed  a  petition  for  removal  to  the  federal 
court.  The  petition  for  removal  alleged  that 
the  five  defendants  having  an  Interest  in  the 
•ubject-matter  were,  at  the  commencement 
of  suit,  and  still  are,  nonresidents  of  the 
state  of  Minnesota,  and  that  plaintiff  is  an 
alien,  being  a  citizen  and  resident  of  the 
dominion  of  Canada.  The  petition  was 
granted,  and  the  action  removed  to  the  dr- 
colt  court  of  the  United  States  for  the  dis- 
trict of  Minnesota.  After  answers  and  repli- 
cation th^eto  were  filed,  on  motion  of  plain- 
tiff the  action  was  remanded  to  the  state 
court,  for  want  of  Jurisdiction  In  the  federal 
conrtt  When  the  action  was  brought  to  trial 
In  the  state  court,  defendants  renewed  their 
objection  to  the  Jurisdiction  of  the  state 
court,  and  moved  to  dismiss.  The  motion 
was  overmled,  and  the  court  proceeded  with 
the  trial,  which  resulted  In  a  Judgment  for 
plaintiff. 

Francis  O.  Budce  and  George  M.  Bennett, 
for  appellants.  Edward  Savage,  for  respond- 
ent. 

OOLUNS,  J.  The  district  court  In  whidh 
tlkla  action  was  brought  had  Jurisdiction  of 
tbe  nibject-matta-  and  of  the  parties.  Its 
ri^t  and  power,  as  well  as  its  duty,  to  pro- 
ceed to  a  trial  aft«r  the  federal  court  had 


refused  to  entertain  the  case,  and  bad  re- 
manded  it,  ought  not  to  be  challenged.  The 
ruling  of  the  latter  when  remandius'  cannot 
be  reriewed  In  the  state  oonrts.  Judgment 
affirmed. 

OANTY,  J^  having  tried  the  case  as  » 
district  Jodge^  tiK^  no  parL 


BOBBINS  T.  Morgan. 

(Snprme  Court  of  Minnesota.   Jan.  ISM.)- 

BPUinO  FaarOBHANCE— COTITRAGT— TlH,  (VTU 

ESSEKCB. 

1.  Bridence  held  to  Justify  a  finding  of  fact 

2.  A  contract,  assumed  to  make  time  of 
performance  of  tbe  essence  of  the  contract  as- 
to  each  party,  fteld  not  to  disable  one  party,  who- 
folly  performed  within  the  time,  to  require  pa> 
formance  by  the  other  after  the  time. 

(Syilabos  by  the  Courtj 

Appeal  from  district  court,  Hennepin  coun- 
ty; Pond,  Judge. 

Action  on  a  contract  by  Andrew  B.  Rob- 
bins  against  Waltor  X.  Morgan.  Plaintiff 
had  Judgment,  and  defendant  appeals.  Af- 
firmed. 

S.  B,  Child,  for  appeUant  WUson  ft  Vai^ 
Derlip,  for  respondoit. 

GiLFILIjAN,  O.  J.  Action  on  a  contract 
by  which  pliUiitUf  agreed  to  convey  cwtaln. 
real  estate  to  the  defendant,  at  tbe  price  of 
$500,  to  be  paid  l^*  the  defendant  delivering- 
to  philntiff,  at  such  times  as  he  might  re- 
quire, building  stone,  at  the  market  price, 
within  two  years  from  the  date  of  the  con- 
tract; the  plaintiff  to  pay  two-tUrds  in  oaah 
toe  the  stone  dellvued,  the  other  tUrd  to> 
ai^ly  tn  payment  fw  the  real  estate,  A 
clause  made  time  of  the  essence  of  the  con- 
tract Plaintiff  otmveyed  within  the  two 
yean,  hut  defendant  dellvaed  only  part  of 
the  stone  In  payment,  and  this  actton  Is  to 
recover  tbe  remalndtf  of  the  price. 

The  court  finds  as  a  fact  that,  soon  after 
the  expiration  ot  the  two  yeus  specified  In, 
tbe  contract.' the  plaintiff  demanded  of  de- 
fendant to  fnmlab  and  d^ver  stone  to  him. 
in  acc(n:dance  with  the  terms  of  the  con- 
tract to  the  extent  of  paying  the  remainder 
due  thereon,  and  that  defendant  refused  and 
still  refuses  to  do  so.  This  we  construe  to- 
be  a  finding  that  the  plaintiff  made  such  de- 
mand as  was  IncumlMnt  on  him  to  make  un- 
der the  contract,  and  there  was  evidence- 
to  Justify  ttie  finding;  aneb  evidence  being 
that  defendant  took  no  exception  to  the  man- 
no*  of  the  demand,  and  did  not  tnrist  upon 
or  Biggest  anything  to  be  done  pl^Uff 
to  make  the  demand  good,  but  based  his  re- 
fnsal  solely  on  the  ground  that  he  coidd  not 
affwd  to  deliver  the  stone  at  the  maitet 
IH-Ice.  and  he  wonld  dot  do  It  The  finding 
disposes  (tf  all  tbe  iKrinta  made  by  appellant 
but  one.  That  one  is  that,  by  the  terms  of 
the  contract,  time  was  of  the  essence  of  the- 
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-contract  sa  to  escli  party.  Conceding  this 
to  be  so,  Its  only  effect  would  be  that  either 
fiartr  must  perform  or  tender  performance 
within  the  two  Tears,  to  enable  Um  to  en- 
force performance  by  the  other.  But  it 
would  not  have  the  effect  claimed  bj  the  ap- 
pellant, to  wit.  that,  thongb  one  of  them  had 
fully  performed  within  tlie  two  years,  Iw 
■could  not  require  performance  by  the  other 
-after  that  time.  On  that  proposition,  'as 
fdalntlff  conveyed  the  land,  bat  did  not  de- 
mand pay  for  It  within  the  time,  defendant 
may  teep  the  land  without  paying  for  It; 
and  It,  within  the  time,  defendant  bad  paid 
In  full,  but  had  not  demanded  a  conveyance, 
plaintiff  might  have  kept  the  innoe  and  the 
land  tea  A  statement  of  the  ^>(qK>altlon  Is 
the  only  refutatloo  needed,  in  the  absenea  of 
uBmlstakable  terms  to  bring  about  that  re- 
volt Judgment  alBnned, 


ITEBSON  et  al.  v.  nTTumiT.  at  aL 
iBnpreme  Court  oi  Minnesota.  Ja]L25,18M^ 
Parol  Costraot  — Statotb  ov  Faitms  —  Plbai>- 

1X08— EviDBKC>-^KBTaCCTIOir»— Davasbs. 

1.  At  law.  as  In  equity,  when  by  the  aa- 
-twflr  tbo  MiabuiK  of  the  coDtract  ned  upon  is 
-admitted,  either  expressly  or  by  necesssiy  in- 
ference, a  defendant  desiring  to  have  the  bene- 
'flt  of  the  statute  of  frauds  as  a  defense  mnst 
■claim  it  in  the  same  plea<Ung. 

2.  Alleged  errors  in  the  ruling  of  the  court 
below  when  receiving  evidence  and  when  re> 
tualng  to  Instrtict  the  Jury  as  requested  by  de- 
fendants, of  no  particular  importance,  eoosfd^ 
-wed,  and  disposed  of. 

Mitchell.  J.,  dissenting. 
(^UabQS  by  the  Court) 

Appeal  ttam  nnmldpa]  court  of  Mlnneapo- 
Us;  Stephen  Mabooey.  J^idge. 

Action  Iv  Janes  Treraon  and  Fred  Iverson 
-agafaist  J.  W.  Olrkel  and  August  Olrk«l  to 
vecovw  the  price  of  property  8(dd  and  d^v- 
■eced.  Judgment  was  ordered  Cor  plaintiffs, 
4uid  defendants  apjwaL  Affirmed. 

The  court  b^w  refoaed  to  glvo  the  follow- 
ing qteelfll  charge  tor  defendants:  *^%e  court 
Instructs  the  jury  that  the  rule  of  damages 
in  this  case,  or  the  amount  idalbtiffs  are  «n> 
titled  to  recover,  If  you  believe  plalntlflB  are 
•entitled  to  recover  anything.  Is  the  diflemoe 
between  the  reasonable  costs  plaintiffs  hi- 
■cnrred  In  manuflactarlng  Uie  dump  carta  In 
■controversy  and  the  price  defendants  agreed 
to  pay  for  these  dnmp  carts.  The  cost  of 
nunnftteturlug  In  muh  a  ease  Is  ^ma  ftchi 
the  maiftet  value  oC  the  earts  In  iinestlm 
amcmg  those  engaged  Ic  manufiictnring  ar- 
ticles of  similar  nature  to  ttiat  in  which  plaln- 
tlffs'are  engaged  in  manufiacturlng." 

Van  FoBsen.  Frost  ft  Brown,  for  app^lants. 

Wbsre  the  pand  cflntraet  dodared  i»  Is 
-mid  under  the  statnta  ot  fkranda*  and  defend- 
ant eldier  denies  that  bo  made  the  contract, 
•or  nets  up  a  different  on^  .puol  evldmeo  of 
the  contract  dedared  on  Is  inadmlaslble. 
Browning  t.  Berry.  (N.  a  )  12  &  B.  190;  HoU 


Isr  V.  Richards.  102  N. a  54S, 9  aB.400;  LIv- 
Ingsttm  V.  Smith,  14  How.  Pr.  4S0;  Argen- 
brlght  V.  Campbell,  t  Hen.  ft  M.  144;  Height 
V.  Child,  84  Barb.  168;  Mwrlaon  t.  Baker, 

aiN.e  fia 

Albee  Smith,  for  respondents. 

COIiUNS,  J.  Appellants'  oonnsd  have 
made  an  aUe  and  exhaustive  argument  la 
support  at  tiielr  dalm  that  the  contract  on 
which  requndents  (^slntlfCa)  mA  to  recov- 
er was  within  the  statute  of  traods.  (Gen. 
St  1878,  e.  41,  I  TO  and  void,  but  the  ques- 
tion la  not  before  as  for  termination.  Had 
eonnsd  tntendad  to  rdy  upon  the  statute  ss 
a  defense,  tbey  should  have  done  <me  of  two 
thingi:  They  ahonld  have  rested  upon  the 
general  denial  found  In  the  answa*.  wUdi 
denial  waa  sufficient  to  put  plaintiffs  upon 
proof  of  a  valid  agreement,  (Fontaine  v. 
Bush,  40  Minn.  141,  41  I^.  W.  465,)  or  they 
should  have  quaUfled  their  furtber  aUegn- 
tions  respecting  the  contract  which  they  al* 
leged  was  made  with  plaintiffs.  The  latter 
avored  In  the  complaint  that  the  contract  be- 
tween the  parties  was  for  the  manoCactnre 
and  shipment  to  the  former  of  two  dump 
carts  at  an  agreed  price  of  f  140.  In  the  an- 
swer the  making  of  a  contract  for  two  dnmp 
carts  was  admitted  and  expressly  alleged. 
The  real  Issue  tendered  by  the  pleadings  was 
whether  these  carts  were  to  have  two  or 
four  whe^.  niose  made  and  shipped  bad 
but  two,  while  defendants  cont^ded  ttiat  the 
carta  ordered  by  them,  and  which  idalntUb 
agreM  to  furnish,  were  to  have  foor  wheds 
each;  that  is,  the  forward  wheels,  to  vhldi 
the  body  of  the  cart,  resting  on  the  hind 
wheels,  and  connected  by  means  of  a  shwt 
reach,  were  Included,  and  wtfe  to  be  fur- 
nished. Because  of  plaintiffs*  failure  to  fur- 
nish these  forward  wheels  the  defendants 
counterdalmed  for  damages,  and  upon  the 
trial  were  allowed  to  introduce  testinuny 
■tending  to  sustain  such  countKclaim.  In- 
stead of  aeddng  to  avcdd  the  contract  ined 
upon  81  within  tha  statute^  Uie  answor  must 
be  construed— and  the  parties  so  construed 
it  npw  the  trial— as  admitting  tt.  Tbe  de- 
fendants affirmed  Its  validity,  and  Insisted 
upon  Us  enforcement  to  the  extent  of  a  re- 
covery for  damages  said  to  have  rendtcd  to 
them  because  plalntlffis  had  failed  to'  per- 
form. Vbat  tbey  toSgtA  omfiBas  the  making 
of  the  agreement,  Whea  anaworlng,  and  at 
the  same  time,  througb  proper  allegations.  In- 
sist upon  the  benefit  of  the  statute,  is  not 
doubted;  but  Ibis,  taking  Ibe  i^le  answer 
t(wether,  tb^  did  not  da  At  law,  sa  wcfll  ss 
in  equity.  It  is  clear  that  where  by  tte  an- 
swer Ibe  nuddng  of-  the  «n1racC  Is  adnttted. 
either  expressly  or  by  necessary  Inferaicek  a 
defendant  deshrlng  to  l^ive  the  benefit  of  the 
statute  of  frauds  must  cialm  it  In  tto  asne 
pleading.  Wood.  St.  Frauds,  1 887;  S  Bead, 
St  Frauds.  |  899.  and  esMS  dted.  As  we 
construe  the  answer,  flw  cases  dted  bj  appel- 
butt.  to  the  aCfect  that  when  tto  aakl&g  of 
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«be  contract  alleged  In  the  complaint  Ib  de- 
.nied,  generaUy  or  spectflcally.  In  tbe  anaweF^ 
t>Qt  the  making  ot  an  entire^  different  con- 
tract Is  averred,  the  plaintiff  cannot  recover 
-without  prodndnjc  legBl  eridenoe  of  the  mak- 
ing of  the  ctmtract  he  rellea  on,  an  not  In 
point 

The  court  did  not  err  when  permitting  wlt- 
aeasea,  who  were  mannfactorers  of  dump 
-carta,  to  state  what  constituted  such  a  Te- 
tUde  In  the  place  where  these  dump  carta 
were  ordered  and  made.  The  plaintiffs  con- 
tended that  such  a  cart  consisted  of  a  Ixn 
«et  up  on  a  tingle  axle  with  two  wheels, 
which  could  be  coupled  to  independent  for- 
ward wheels  when  aboat  to  be  moved,  and 
detached  from  thoae  wheds  for  unloading 
"dumping"  ttie  contents.  The  defendants 
inMsted,  as  above  stated,  that  these  forward 
wbe^  were  part  of  the  cart.  While  the  tes- 
timony may  not  have  been  Important,— for  a 
^onr-wheded  cart  would  be  a  shigular  affair, 
—It  was  competent  It  did  not  involve  a 
■question  of  "cnstom,**  as  counsel  argue. 

The  refusal  of  the  court  to  give  the  app^ 
lanta^  requests  was  correct  This  action  was 
brought  to  recover  the  agreed  price  for  the 
carts  which  plalntlftb  had  tuade  and  shipped 
«n  contract  and  was  not  an  action  to  recover 
-damages  for  a  breach  of  the  contract  Order 
affirmed. 

MITCflSBLli,  J.,  (ifissentlng.)  The  opinion 
-of  the  oenrt  proceeds  Bpon  the  assumption 
^lat  the  answer  admits  th*  making  of  the 
contract  alleged  In  the  complaint  and  there- 
^ore  that  the  only  controversy  was  as  to  the 
meaning  of  Its  terms,  to  wit  whether  a 
'dmnp  cart"  meant  a  two-wheeled  or  a  fonr- 
^beeled  cart  If  the  premise  was  correct, 
'the  condnslon  would  undoubtedly  be  ao, 
■<Mral  evidence  as  to  the  meaning  of  the  term 
-"dump  cart"  would  be  equally  admissible 
wbethtf  the  contract  was  in  writing  or  ver- 
twL  Bat  it  seems  to  me  that  the  premise 
is  not  correct  The  eomi^lnt  alleges  that 
the  ctmtract  was  for  "two  dump  carta," 
^blch.  In  the  absence  of  any  qualifying 
-wmrds,  means,  as  plaintiff  dalma,  two-wheeled 
^rts.  The  answer  denies  the  making  of  any 
■«nch  contract  and  alleges  that  the  contract 
was  for  fonr^wbeded  carta.  Hence  the  par- 
ties were  at  Issue,  not  as  to  the  meaning  of 
the  words  "dump  cart."  but  as  to  the  ex- 
pressed terms  of  their  parol  agreement;  and 
the  only  way  of  detaminlng  which  is  right 
Is  by  hearing  the  oral  evidence  of  witnesses, 
which  waa  the  very  mischief  the  statute  was 
deigned  to  prevent  And  whtf e  a  defendant 
4hos  denies  the  contract  alleged  In  the  com- 
•plaint  and  sets  np  a  different  contract  In  his 
ansvrer,  the  rule,  as  I  understand  it  la  that 
be  may  take  advantage  of  the  statute  of 
frauds  on  the  trial,  either  by  objection  to  the 
competency  of  plaintiffs'  oral  evidence  when 
offered,  or  by  the  objection,  after  Its  admls- 
■lon,  that  it  does  not  prove  any  valid  coo- 
ttmot. 

v.57N.w.no.t} — 51 


PBRQUSON  V.  MICHIGAN  CENT.  R.  CO. 
(Snpreme  Court  of  Mlcbigan.   Feb.  6,  18&4.> 

OuanBS— Bjsotion  or  FAssRHOBRa— Actios  for 
Ejbotion — Iksthootioms. 
Id  an  action  for  ejection  from  defend* 
ant's  train,  there  was  evidence  that  plalntlfl  fell 
asleep  after  entering  the  train,  and.  on  recov- 
ering coDSciouaaeas,  found  be  waa  being  ejected 
from  the  car  by  the  conductor;  that  before  ho 
reached  the  door,  he  Infomied  the  conductor 
that  he  had  a  ticket,  bat  was  not  allowed  to 
present  it  B^d,  that  an  ioatmction  that  if 
the  conductor  did  not  give  plaintiff  a  fair  op- 
portnnity,  he  was  wrong  In  ejecting  him:  that 
It  was  uie  conductor's  dnty  to  ask  plaintiff  for 
his  ticket,  and  plaintiff's  duty  to  surrender  it; 
and  that  u  the  oondnctor  started  him  riglitfiilLy 
towards  the  door,  and  plaintiff  tendered  nim  the 
ticket  at  any  time  before  reaching  the  ground, 
he  slioold  have  received  it, — was  correct 

Error  to  circuit  court  Ingham  county; 
Bfdlln  H.  Person,  Judge. 

Action  by  Barney  G.  Pei^uson  against  ttae 
Michigan  Central  Railroad  Company.  There 
was  Judgmrat  for  plaintiff,  and  defendant 
brings  error.  Afflruied. 

M.  v.  &  it  A.  MontgomoT.  appelant. 
L.  T.  Hemans  koA  Black  A  Dodge,  for  appel- 
lee. 

McGRATH,  0.  J.  Malntlff  sued  to  recover 
damages  for  being  wrongfully  ejected  from 
one  of  defendant's  trains,  and  had  Judgment 
He  bought  a  ticket  from  Mason  to  Jackson 
and  retnm.  The  testimony  tended  to  show 
that  be  had  been  for  some  years  subject  to 
deep  sle^  or  chronic  drowsiness,  from 
which  It  vras  difficult  to  arouse  him.  On  his 
return  trip,  in  the  nighttime,  he  fell  Into  a 
sleep  soon  after  leaving  Jackson.  When  be 
became  conscious,  be  found  he  was  being 
ejected  from  the  car  by  the  conductor.  He 
testified  that,  b^ore  be  reached  the  door  ot 
the  cor,  he  Informed  the  cmductor  that  he 
had  a  ttcket  to  Mascm,  but  that  he  waa  not 
given  0^  opportunl^  to  present  It  He  la 
corroborated  in  this  by  other  testimony. 

We  think  that  the  learned  Judge  who  tried 
the  case  presented  to  the  Jury  the  questions 
Involved  tnlly,  clearly,  and  correctly.  Among 
otiier  tilings,  he  Instructed  the  Jury  as  fol- 
lows: "If  the  CMiductor  did  not  give  him  a 
fair  opportunity,  under  the  circumstances,  as 
they  appeared  to  a  reasonable  man,  why, 
then  he  was  wrong  in  removing  him,  or  start- 
ing to  reidove  him.  On  the  othra*  hand,  U 
the  conductor  acted,  under  all  the  appear- 
ances and  drcnmstances.  Just  as  a  reason- 
ably pmd^t  man  would  have  acted,  then  he 
was  right  In  taking  him  from  his  seat,  and 
removing  him  towards  the  door.  It  was  the 
dnty  of  the  conductor  to  ask  the  man  for  his 
ticket  It  was  the  duty  of  the  man— the  pas- 
senger—to surrender  It.  I  say  this:  That  if 
the  conductor  started  the  man  rightfully  to- 
wards the  door.  If  he  took  him  from  the  seat 
rightfully,  and  was  right  In  starting  him  to- 
wards the  door,  then  If,  at  any  time  before 
he  reached  the  ground,  the  man  tendored  bim 
the  ticket  or  gave  the  ccmdoctor  to  under* 
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Btand  and  mUae  Cbat  bb  condition  was  so 
changed  tbat  tbe  man  wanted  to  give  up  Uls 
ticket,  then  tihe  condoctor  Bhoidd  bave  re- 
c^red  It,  If  tbat  occurred.  I  do  not  aar  that 
It  waa  the  dnty  ot  the  conductor  to  again  aaj 
to  blm.  1  want  yoor  ticket;'  bnt  I  say  that 
the  conductor  shoold  not.  after  atarttng  htm 
for  the  doOT,  either  negUgently  or  careleuly 
or  willfully,  iveTent  the  man  from  surrendo 
taig  his  ticket,  If  he  wanted  to.  It  had  be- 
come the  paeaenger'a  duty  to  surrender  the 
ticket  *  •  *  If  plaintiff  underatood  what 
the  troDUe  was,  if  he  understood  what  was' 
wanted  of  him,  that  it  was  bis  ticket  the  con- 
ductor was  after,  then  it  waa  tiie  duty  of 
pbdntlfff  at  first  t^ipfntunlty,  without  any 
fnrtiier  revest  on  the  part  of  fiie  oondncbHr, 
to  surraidCT  that  ticket  Bach  man  had  his 
fair,  honorable  duties  to  pectoxm.  And  If  the 
man  produced,  or  offered  to  produce  and  sur- 
rendw,  bis  ticket,  so  tiiat  Omductm:  Oamp- 
bell  understood  tbat  it  was  what  be  wanted 
to  do,  then  be  should  have  recelred  it  So  If 
ttie  condactor  did  il^t  In  taking  the  man, 
and  starting  him  towards  the  door,  you  are 
to  determine,  at  any  time  after  that,  whether 
the  condnctor,  elth»  IntmtlonaUy  or  negli- 
gently or  carelessly,  prevented  the  man  from 
surrendering  his  tldcet  If  be  did,  be  was  to 
blame,  because  be  should  hare  exercised  fair 
care;  and,  In  determining  whether  he  waa 
exercising  fair  care,  you  are  to  conalder  all 
the  drcumstances  la  the  caa^— the  duties  ct 
the  c<mdnctor,  the  fact  that  be  was  at  a  sta- 
tion, tbat  he  waa  to  receive  orders,  and  every- 
thing else  In  the  case."  The  iudgmrat  is  af- 
firmed.  The  otber  Justices  concurred. 


MIOHIOAN  SHINGLE  CO.  v.  PBNNSYIt- 

VANIA  FIRE  INS.  CO. 
(Supreme  Court  of  Hlddgan.  Feb.  ^  18M.) 

iHenuMos— CoiniiTioNB  op  Polict. 

Id  a  snlt  on  an  insurance  pollcj  on 
lumber  piled  on  a  dock,  In  which  there  was  a 
deaF«pace  daose,  such  policy  having  been  1»> 
sued  in  place  of  a  prior  pcdiey.  Id  which  thm 
was  no  audi  clause,  the  general  asents  (rf  de- 
fendant having  insisted  upon  the  cTanse,  it  ap- 
peared that  it  was  understood  between  plalntuE 
and  defendant's  local  agent  that  the  oae  of  the 
docks  was  to  continue  as  in  the  past,  and  that 
the  eltuadon  of  the  lumber  at  the  time  was  re- 
garded as  equivalent  to  the  clear  space  required 
in  the  policy,  although  it  was  not  by  measure- 
ment equal  Uiereta  Htid,  that  a  judgment  for 
plaintiff  was  proper.  Hooker  and  Grant,  JJ., 
diaaeDting.  Michigan  Shingle  Go.  v.  State  Inv. 
&  Ins.  Co.,  6S  N.  W.  sis,  M  Mich.  388,  fol- 
lovred. 

Error  to  circuit  court,  Muskegtm  county; 
Allt^  Didcennan,  Judge. 

Suit  by  the  Michigan  Shlnji^e  Company 
iiRalnst  the  Pennsylvania  Fire  Insurance 
Oompany.  There  was  a  Judgment  f<»r  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

Bunker  &  Carpenter,  (Thomas  Bates,  of 
counsel.)  tor  appellant.  Smith,  Nlma,  Hoyt 
A  Er^vln,  for  appdlee. 


LONG,  J.  mus  suit  was  brought  i^on  two 
policies,  dated,  respecttT^,  August  4  and 
August  8,  ISM^— both  Michigan  staadanl 
iralides,— (me  corertng  11,000  "on  inmb^ 
(lath  and  ■>»<iitf«y|i,  if  any)  owned  by  the  as- 
sured, or  held  in  trust  or  on  commission,  or 
sold  bat  not  d^vered,  j^ed  on  their  mOl 
dodu  Nos.  4  and  5,  Muskegon,  Midi.,^  and 
the  otiier  oorering  91|000.  "on  lumber  Oath 
and  shingles,  If  an^  owned  by  the  assured, 
w  h^d  In  trust  or  tm  commlsslwi,  at  sold 
but  not  d^Tered,  piled  on  their  mill  doclu 
Nos.  8,  4,  and  1^  MnskegKn.  Wdi."  Both 
polides  provide,  in  the  written  portions, 
as  fi^ws:  "Warranted  by  the  assored 
tbat  a  continuous,  dear  space  of  ISO  feet 
shall  hereafter  be  maintained  between  the 
property  braet^  Insured  and  any  wood-work- 
'  Ing  or  manufacturing  estaUlabment,  and 
that  said  space  shall  not  be  used  for  hand- 
ling or  piling  of  lumber  thoreon  tor  tem- 
porary purposes,— tnunways  upon  which 
Inmber  Is  not  irfled  alone  bdng  excepted, 
—but  this  Shan  not  be  ccMistrued  to  pnAlUt 
loading  or  unloading  within,  or  the  transpor- 
tation of  lumber  or  timber  products  aoosi^ 
sudi  dear  space.  It  bdng  spedaUy  uDdsr* 
stood  and  agreed  by  the  assured  tbat  any 
violation  of  this  warranty  shall  render  tUs 
policy  nun  and  rdd,"  Hie  ptdldes  were 
originally  written  corerlng  IdenticaUy  the 
same  lumber  upon  these  doAS  for  a  terra 
of  three  months,  at  a  ivemlum  of  920  each, 
and  without  any  apace  daus&  Upon  re- 
cdpt  of  the  agent's  repwt,  and  serorsl  days 
after  the  pc^des  wore  issued,  the  general 
agents  of  the  oompany  at  Brl^  Pa^  tde- 
graphed  their  agoit  at  Muskegon  to  cancel 
the  two  polides  Just  written  on  the  Mlchlgaa 
Shingle  Company's  docks.  Upon  recdving 
the  tdegram.  be  attached  the  160  feet  deir 
space  clause  to  the  poUdes,  and  tdoBraphed 
the  general  agents  that  the  polides  had  been 
changed  to  ISO  feet  deer  apace.  Within  a 
few  days  after  these  tdegrams  w»e  sent 
the  agent  at  Muskegon  recdved  a  letter  from 
the  gHieral  agents,  as  follows:  "We  have 
your  telegram  of  yesterday,  stating  that  you 
iiave  changed  space  dause  in  poUdes  Issued 
to  the  Mich.  Shingle  Company  150  feet 
Now,  If  you  can  extend  the  term  of  the  ta- 
surance  for  one  year,  the  matter  will  be 
satisfactOTy.  You  are  protwbly  aware  that 
we  are  not  in  the  habtt  of  writing  short 
polidea  on  lumber  risks.  Unless  we  can  be 
favored  with  a  yearly  contract,  which,  of 
course,  can  be  cancded  at  any  time  the  as- 
sured wishes,  we  do  not  care  to  retain  the 
line."  After  the  recdpt  of  this  letter  the 
general  agents  woo  advised  tbat  the  desr- 
space  clause  had  been  added,  and  the  term 
extended  to  one  year,  the  pronlums  tielu: 
changed  from  $20  for  three  months  to  $27.50 
tor  one  year.  A  fire  occurred  on  September 
9.  1890.  It  started  in  the  mllL  A  portloD 
of  the  shingles  on  docks  1  and  2  was  burned. 
The  lumber  <»  dodcs  3,  ^  and  S  was  totslly 
destroyed.   On  the  trial  it  waa  contsBded  by 
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the  defendant  that  the  clear  space  was  not 
kept  and  maintained  hy  plaintiff  as  provided 
by  the  terms  of  the  policies. 

The  situation  of  the  docks,  and  clear  space 
between  them  and  the  mill,  are  sabstan- 
tlally  set  out  in  Michigan  Shingle  Oo.  r.  State 
Inv.  ft  Ins.  Co..  94  Mich.  889,  63  N.  W.  946. 
The  loss  sought  to  be  recovered  for  hare  oc- 
curred as  stated  In  that  case.  It  was  the 
name  flr&  In  that  case  to  set  out  the  situa- 
tion of  the  Hovey  &  McCracken  mill,  and  Its 
piles  of  lumber,  and  the  facts  need  not  be 
bere  repeated.  Tbe  cases  are  snbstantlaUy 
alike  In  all  partlcnlars.  The  policy  In  that 
case  contained  the  same  clear-space  clause; 
and  in  the  present  case  the  record  shows 
that  the  agent  of  the  company  at  Muskegon 
knew,  as  In  that  case,  the  situation  of  the 
mills  and  hunber,  and  the  manner  In  which 
plaintiff  conducted  its  business.  The  fact 
that  the  general  agents  of  the  company  in- 
risted  upon  the  dear-space  clause  being  In- 
srated  In  the  poUdes  does  not  change  tbe 
rule.  From  the  entire  record,  It  clearly  ap- 
pears that  it  was  understood  between  the 
parties  that  the  use  of  the  docks  was  to  con- 
tinue as  in  the  past,  and  that  the  then  situa- 
tion of  the  lumber  and  shingles  was  regard- 
ed by  all  the  parties  as  equivalent  to  the 
clear  space  required  Iqr  the  policies.  Judg- 
ment affirmed. 

McQRATH,  C.  J.,  concurred. 

MONTGOMERY,  J.  I  am  not  able  to  dis- 
tinguish this  case  from  Michigan  Shingle  Go. 
V.  State  Inv.  &  Ins.  Co..  94  Mtcb.  389,  F3 
N.  W.  945,  snd  therefore  concur  with  Mr. 
Justice  LONG. 

HOOKER,  J.,  (dissenting.)  The  ^Uintiff 
took  insurance  policies  in  defendant's  com- 
pany upon  its  mill  and  lumber.  At  the  time 
of  the  fire  which  subsequently  occurred,  there 
was  insurance  In  other  companies,  and  this 
court  has  had  occasion  to  pass  upon  one  ut 
the  policies.  Michigan  Shin^e  Go.  v.  State 
UiT.  ft  Ins.  Co.,  94  Mich.  889,  63  N.  W.  946. 
It  was  tbffl'e  h^d  that  the  ckinse  called,  for 
convralence.  the  "Clear-Space  Clause,"  was 
Inserted  with  full  knowledge  upon  the  part 
of  the  agent  that  the  Insured  did  not  have 
it  In  its  power  to  control  a  clear  space  for 
160  feet,  and  that  It  was  not  the  intention 
of  the  assured  to  discontinue  the  practice  of 
pWng  Its  lumba  within  that  distance.  Tbe 
opinion  states  that  the  record  In  that  case 
showed  that.  "Although  the  clear  space  re- 
ferred to  was  not  one  hundred  and  fifty  feet, 
actual  measurement,  yet  on  account  of  the 
situation  of  Its  use.  and  Its  proximity  to 
water,  it  was  considered  equivalent  to  that 
distance  by  Insurance  men;  and  the  testi- 
mony clearly  shows  that  It  was  so  considered 
In  tbe  office  of  defendant's  agent,  who,  with 
full  knowledge  of  tbe  actual  distance  main- 
tained and  to  be  maintained,  wrote  the  policy 
refirred      and  placed  thst  distance  at  one 


hundred  and  fifty  feet."  The  policy  Involved 
In  this  case  was  first  Iraued  for  the  period 
of  three  months.  Tbe  premium  was  (20,  and 
It  contained  no  clear-apace  clause.  The  com- 
pany thereupon  directed  the  agent  to  cancel  It 
The  plaintiff  thereupon  accepted  the  policy, 
with  the  dear-space  clause  added,  for  tbe  term 
of  one  year,  at  a  premr^um  of  927.  It  seems 
to  have  been  understood  that  the  objections 
to  the  policy  on  the  part  of  the  company 
were  the  absence  of  the  dear-space  clause, 
and  the  shortness  of  the  term.  It  cannot  be 
denied  that  this  dear-space  clause  Is  a  plain 
promise  to  keep  a  space  of  160  feet  clear,  sur- 
rounding the  mlU.  In  ccmslderation  ckT  Its 
Insertion,  a  material  reduction  In'  rate  was 
made.  There  is  nothing  uncertain  or  am- 
biguous about  it  Any  man  who  can  read 
can  understand  It.  The  Insured  knew  that 
the  company  would  not  continue  the  policy 
without  it.  There  Is  nothing  in  this  record 
to  show  that  it  was  in  any  way  misled,  or 
that  there  was  any  undarstandlng  that  the 
"clear  space  of  one  hundred  and  fifty  feet" 
had  any  other  meaning  than  what  tbe  words 
express.  If  the  rule  laid  down  in  the  case  in 
94  Mich,  and  53  N.  W.  Is  to  be  applied  to 
this  case  It  must  be  because  the  agent  did  not 
caned  the  policy  when  the  plaintiff  failed  to 
make  and  ke^  the  space  dear.  We  do  not 
undaatand  It  to  be  the  legal  duty  of  a  party 
to  a  contract  to  see  that  the  other  faithfully 
performs  his  obligations,  or  that  he  loses  his 
advantages  of,  and  rights  under,  a  contract, 
because  he  does  not  at  once  resdnd  when 
the  other  falls  to  perform  It.  We  can  under- 
stand that  the  doctrine  of  estoppel  may  some- 
times preclude  a  party  from  asserting  rights 
under  a  contract,  where  his  conduct  is  such 
as  to  Justify  it,  but  there  appears  no  room 
for  It  here.  The  plaintiff  had  notice  that 
the  clear  space  was  relied  upon.  It  assented 
to  It  for  the  purpose  of  obtaining  Insurance, 
and  a  low  rate,  and  then  disregarded  it  for 
its  own  benefit  It  cannot  shift  upon  the  de- 
fendant the  responsibility  of  preventing  its 
own  breach  of  contract  The  defendant  had 
a  right  to  suppose  It  would  perform  Its  part 
of  the  contract,  which  should  be  as  binding 
upon  the  plaintiff  as  the  obligation  to  pay. 
In  case  of  loss,  was  upon  the  defendant  I 
think  the  Judgment  ahonU  be  revased,  and 
a  new  trial  ordered. 

GRANT,  J.  I  concur  In  tbe  opinion  of  my 
Brother  HOOKER.  This  case  Is  dearly  dis- 
tinguishable in  fact  and  In  prindple  from 
that  of  Michigan  Shingle  Oo.  v.  State  Inv.  ft 
Ins.  Co.,  94  Mich.  889,  68  N.  W.  946.  In  Uiat 
case  the  defendant  accepted  the  policy  with 
the  clear-Bp  ace  clause  induded  In  it  and  the 
company  was  held  estopped  to  deny  that  a 
less  space  than  150  feet  was  not  considered 
and  understood  to  be  its  equivalent.  What- 
ever authority  a  local  insurance  agent  may 
hare  to  bind  his  prindpal  by  matters  which 
are  In  contradiction  of  tbe  plain  terms  of 
ttw  omtnut  do  not  apply  to  this  ease.  Tbe 
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•sent  made  lepwt  of  tbe  policy  lisued  to  bla 
priudpal.  His  principal  repudiated  the  con- 
tract and  ordei*ed  It  canceled,  unless  tbe 
agreement  tor  ISO  feet  clear  space  was  in- 
serted. This  was  agreed  to,  and  a  new  pol- 
icy Issued,  with  this  clause  In  It  There  Is  no 
claim  that  the  prludpal  In  fact  knew  th« 
altuatlML  This  lustructlon  by  tbe  principal 
was  communicated  by  the  agent  to  the  In* 
aured.  TliU  was  a  limitation  of  bis  authwlty 
or  power  to  bind  the  company  by  an  estop* 
pel.  It  would  be  an  erroneous  doctrine,  In 
my  Judgment,  to  hold  that  where  a  prindpal 
luis  repudiated  tbe  contract  made  by  his 
agent  and  Insists  upon  a  different  contract, 
to  whJeh  the  otber  party  asseuts,  the  terms 
of  the  repudiated  c<Mitract  must  control,  rath- 
er than  the  tnms  of  the  executed  contract 


BURK  T.  MUSKEGON  MACHINE  & 
FOUND&X  00.  et  aL 

(Saprame  Court  of  Bfidiigu.  FeU  6^  1894.) 

AOTIDX  AOAINBT  RaCRITRR— FlBADIRO. 

1.  A  bin  against  aeTsral  defendants.  In- 
clnrlinK  a  company,  the  receirer  of  which  la  a 
nefimarr  party,  and  la  made  a  party,  which 
fails  to  state  that  it  filed  by  leave  of  the 
court,  is  demurrable. 

2.  A  Joint  demurrer  by  defendants  will  be 
OTemiled,  if  the  pleading  is  good  against  any 
one  of  tbem. 

3.  At  the  bearing  of  a  guieral  demurrer, 
ilefcnilant  may  orally  assign  any  cause  of  de- 
murrer which  Is  ooextes^TS  wltn  the  demurrer 
upon  the  record. 

A]K)eal  from  drcnlt  court,  Muskegon  coun- 
ty. In  chancery;  Albwt  Dldcerman,  Judg& 

Salt  by  Winiam  Burk  Agidoat  tbit  Huifce- 
gon  Machine  &  Foundry  Company  and  otb- 
m.  Frmn  an  order  OTerroling  a  demurrer, 
defendants  appeal.  Revei'sed. 

Smith,  Nims.  Hoyt  de  Brwln,  tor  appel- 
lant. Oiamberlaln  A  Oroia,  for  appdiee. 

MeORATH,  C.  J.  This  Is  an  appeal  from  an 
order  oTerruUng  a  demurrer  to  a  Mil  to  fore- 
close a  builder's  lien  claimed  undtt  a  con- 
tract ¥rtth  the  Muskegon  Machine  A  Found- 
ry Company.  Eight  other  parties  are  Joined 
as  defendants,  under  a  general  allegation 
that  tbey  "have  or  claim  to  have  an  inter- 
est in  the  premises,  or  In  some  part  or  parts 
thereof,  as  subsequent  purchasers,  mort- 
gagees, lien  dalmanta,  or  otherwise.**  One 
John  J.  Howden  is  also  made  defendant  and 
tbe  bill  alleges,  respecting  him,  that  on  Sep- 
tember 20,  189C2,  complainant  "caused  to  be 
served  upon  one  John  J.  Howden,  who  th^e- 
tofore,  and  on  or  about  the  8th  day  of 
September,  1892,  was  appointed  receiver  for 
the  said  Muskegon  Machine  &  Foundry  Com- 
pany, by  the  order  of  this  honorable  court, 
in  a  suit  then  and  there  pending  In  said 
court  between  Union  National  Bank  of  Mus- 
kegon, as  complainant  and  said  Muskegon 
Machine  St  Foundry  Company  and  others, 
as  defendants,  a  true  coi^  of  hla  Tcrlflad 


statement  ta  account**  and  that  John  J. 
Howden,  as  such  recelw,  "daims  to  have 
some  rights,  title,  or  lnt«^  In  and  to  said 
described  premises  by  virtue  of  hla  power* 
and  duties  as  snch  recelvo-."  The  Mu^egoa 
Machine  &  Foundry  Compai^,  John  J.  How- 
den, and  two  others  join  in  a  general  de- 
mnrrw. 

The  only  grounds  ot  demurrer  that  will  be 
considered  are  such  as  ore  available  to  all 
of  the  demurring  defendants.  Sweet  lr.  Con- 
verse, 88  Mich.  1.  4»  N.  W.  889. 

The  receiver  of  the  contracting  party  Is  a 
necessary  party  to  the  bill,  and,  unless  a 
case  is  made  by  the  bill  as  against  him,  tt 
must  fail  as  to  the  otho-  defoftdants. 

It  Is  well  settled  that  a  receiver  cannot  be 
sued  without  leave  of  the  court  appointing 
him.  Tremper  v.  Bnx^  40  Mich.  383;  Citi- 
aens*  Sav.  Bank  v.  Ingham  Circuit  Judge, 
(Mich.)  57  N.  W.  121.  Tbe  bUl.  In  tbe  pres- 
ent case,  falls  to  atate  that  it  Is  filed  by 
leave  of  the  court;  and  In  sih^  case,  the 
defect  being  apparent  on  tbe  face  of  tbe 
bill,  the  question  may  be  raised  by  demurrer. 
Jenn.  Cb.  Pr.  09. 

At  tbe  hearing  of  a  general  dcDonrrer,  tbe 
defendant  may  orally  assign  any  cause  of 
demurrer  which  Is  coextensive  with  tbe  de- 
mnrr^  upon  the  record.  Jain.  Ch,  Pr.  61. 

Tbe  order  of  the  circuit  court  In  diancoy 
will  be  reversed,  and  the  demurrer  allowed, 
with  costs  of  both  courta.  Hie  record  will 
be  remanded,  with  leave  to  complainant  to 
apply  to  that  court  Dor  permission  to  amend 
tbttUlL  The  other  Justices  amcured. 


PECK  et  al.  v.  ADSIT,  Olrenlt  Jodgsu 
(Supreme  Court  of  Michigan.  Feb.  %  18M> 
QOASDUJI  AD  LraBM— Arpoiimfaira— SaaviCB  or 

FlPBBS. 

1.  How.  St  U  8132,  Sl^provides  tbat  tt 
an  infant  defendant  fail,  for  20  days  after  re- 
turn day  of  process,  to  have  a  gnarffiao  od 
litem  appointed,  plaintiff  may  obtain  an  arder 
requiring  him  to  procure  sodi  aKMiatmeot 
within  10  days,  and.  If  he  ft^SLjii%  fodga  ihall 
sopofnt  aomt  diBcreet  person,  add,  that  where 
the  infant  had  no  general  guardian,  and  sub- 
poena had  been  served  on  his  awtbar,  wbe  wai 
his  trustee  and  the  other  defeodaat  aad  a  M- 
Ucitor  appeared  for  both,  and  dttooanded  a  copr 
ot  the  bil],  and  no  application  for  guardian  har- 
Ing  been  made,  and  the  mother  havhig  suf- 
fered decree  pro  confesso,  complainants  peti- 
tioned for  the  appcrintment  of  a  guardian,  sb4 
the  judge  made  an  order  naming  one,  unlssi 
within  10  days  the  infant  should  procure  an 
m^tment  and  the  infant  remaining  silent,  35 
dua  later  the  order  was  made  absolnte,  the  sp- 
pomtmeut  was  regular. 

2.  Solldtora  who,  having  appeared  ivema- 
torelr,  have  not  been  served  wlni  a  copy  of  the 
bill,  but  receive  one  later  from  tMr  cBent  «* 
whom  It  has  been  served,  can  then  answer,  aod 
the  fact  that  the  cf^ir  im  not  certified  as  cor- 
rect does  not  excuse  their  failure  to  do  sa 

Mandamus,  ou  redatlfui  of  Leon  Petft  and 
Ulllan  L.  Wiggins,  to  ABa  a  Adal^  Kent 
drcnlt  Judge.  Writ  giantsd. 
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Charles  R.  Wilkes,  for  rdatws.  Barle  & 
Hyde,  for  respondent 

GitANT,  J.  The  rdatore,  on  July  18, 1892, 
filed  a  bill  of  complaint  In  the  drmlt  court 
for  the  cowity  of  Allegan,  tn  chancery,  to 
set  aside  a  deed  made  by  one  Franklin  Peck, 
deceased,  to  SJoujke  Sprldt,  In  trust  for 
Fmnklln  Peck  Sprlck,  an  Infant,  three  years 
of  age,  and  son  of  SJoujke,  making  both  de- 
fendants. SubpoCTa  was  duly  Issued,  and 
returned  July  1892,  personally  served  up- 
on SJouJke  and  her  son.  August  4, 1892.  one 
S.  Wesselius  entered  his  appearance  as  so^ 
lldtor  for  the  defendants,  and  demanded  a 
copy  of  the  btU.  December  20,  1892,  com- 
plainants filed  a  petition  for  the  appointment 
of  a  guardian  ad  litem  for  said  In^t,  no  ap- 
plication hSTlng  been  made  by  or  for  said 
Infant  to  bare  such  guardian  appointed.  On 
the  same  day,  an  order  was  entei-ed  appoint- 
ing one  John  D.  Noeh  as  said  guardian,  un- 
less the  infant  should,  within  10  days  alter 
service  of  this  order,  procure  the  appoint- 
ment of  a  guardian.  Certified  copies  of  this 
order  were'duly  s«-Ted  personally  upon  both 
defendants,  and  also  upon  Wesselius,  and 
proof  of-  service  filed.  No  one  appeared  to 
ask  the  appointment  of  a  guardian,  and  on 
February  17,  1803,  the  appointment  of  Noah 
■waa  made  absolute.  Defendant  SJoujke  filed 
no  pleading,  and  an  order  pro  confesso  as  to 
her  was  duly  entered.  Noah  did  not  appear, 
and,  oQ  May  24th,  notified  the  reglst^  in 
chnocery  of  bis  refusal  to  act.  June  15th, 
complainants  filed  another  petition,  asking 
for  the  appointment  of  a  giiardlan  ad  litem, 
and  an  order  nisi  was  entered,  appointing 
Charles  L.  Barrett,  register  of  said  court, 
such  guardian.  Certified  copies  of  this  order 
were  also  served  upon  the  two  defendants 
and  Wesselius.  July  2Uth,  no  one  appearing 
for  tlje  infant  to  ask  for  a  guardian,  the  or^ 
der  appointing  Barrett  was  made  absolute. 
Certified  copies  of  this  order  were  also  sarv- 
ed  upon  defendants  and  Wesselius.  June  24, 
1803,  Earle  &  Hyde  filed  and  served  notice 
of  their  appearance  as  solicitors  for  Barrett, 
guardian  ad  litem.  August  1st,  Earle  and 
Hyde  entered  a  motion  to  set  aside  the  ap- 
pointment of  Barrett,  and  noticed  said  mo- 
tion for  hearing  October  4th,  the  first  day 
of  the  next  term  of  court,  although  said  court 
was  then  In  session,  and  continued  in  session 
unlillate  in  September.  August  7th,  complain- 
ants' solicitor  served  notice  on  Earle  &  Hyde 
that  said  court  would  be  In  session  on  the  1st 
day  of  September,  and  It  would  then  be  call- 
ed up  for  bearing.  Earle  &  Hyde  paid  no 
attention  to  this  motion,  for  the  reason  that 
tbe  then  circuit  judge  was  disqualified  from 
hearing  the  case,  and  they  had  no  notice  that 
a  qualified  Jud>;e  would  preside  over  the 
court  at  that  time.  September  Ist,  the  mo- 
tion was  heard  and  overruled.  September 
2d,  Earle  &  Hyde  entered  a  motion  to  set 
aside  the  order  ot  S^tember  1st,  giving  no- 
tice that  it  would  be  brought  on  for  October 


2d.  September  28th,  upon  petition  of  Earle 
A  Hyde,  the  canse  was  removed  for  hearing 
to  Kent  circuit  When  Earle  &  Hyde  ap- 
peared,  and  demanded  a  copy  of  the  bill,  the 
appointment  of  Barrett  bad  not  become  ab- 
solute^ After  It  became  absolute,  complain- 
ants' solicitor  notified  them  that  they  had 
prematura  appeared,  returned  the  notice  of 
appearance,  and  requested  them  to  redate 
and  return  tbe  same,  and  he  would  at  once 
serve  a  copy  ta  the  bill.  This  they  did  not 
do.  September  8th,  Barrett  entered  his  ap- 
pearance, and  demanded  a  copy  of  the  bill. 
Novembtf  18th,  Barrett  filed  an  answer,  but 
wIAont  consultation  with  Earle  ft  Hyde, 
and  die  name  of  no  solicitor  Is  Indorsed  upon 
It  Hepllcatlon  was  filed,  and  complainants 
gave  uodee  that  proofs  would  be  taken  In 
op«i  court,  and  tbe  cose  was  placed  on  the 
calendar  for  the  December  term  of  the  Kent 
circuit  November  22d,  Earle  &  Hyde  en- 
tered a  motion  to  strike  from  the  flies  the 
answer  ot  the  Infitnt  by  his  guardian  ad  litem 
and  tbe  replication,  and  for  the  removal  of 
Barrett  as  guardian.  December  11th,  the 
motion  was  granted,  upon  the  ground  ttiat 
the  appointment  of  Barrett  was  irreguhir 
and  void,  and  not  In  accordance  with  sections 
8132  and  8133,  How.  St  Complainants  made 
,&  motion  to  set  aside  this  order,  which  the- 
court  refused,  and  the  writ  of  mandamus  Is 
invoked  to  compel  the  circuit  Judge  to  set  it 
aside.  October  23d,  Barrett  sent  to  Earle  & 
Hyde  the  c<^y  of  the  blU  of  com^tnt,  which 
had  been  served  upon  him. 

The  sections  of  the  statute  above  referred 
to  are  as  follows:  "If  such  Infant  defendant 
neglect,  for  twenty  days  after  the  return  day 
of  the  process,  or  snrlce  of  the  declaratloa 
by  wtilcb  the  suit  was  omnmenced,  to  pro- 
care  the  appointment  of  a  guardian  to  de- 
fend the  suit,  the  plaintiff  may  obtain  an  or- 
der from  any  judge  or  officer  of  the  court, 
mentioned  in  the  preceding  section,  requiring 
such  Infant  to  procure  the  appointment  of  a 
fuardian  within  ten  days  after  the  service 
of  such  order."  "If  a  guardian  be  not  ap- 
pointed within  tbe  time  spedfled  in  such  oc- 
der,  the  Judge  or  cAcer  granting  the  same, 
shall  apiMlnt  some  discreet  p^wn  to  be 
guardian  for  such  Infant  In  the  defense  of 
such  suit"  Tbe  proceedings  for  the  appoint- 
ment of  a  guardian  ad  litem  were,  in  oui' 
opinl<»i,  In  compliance  with  tbe  statute  and 
the  rules  and  practice  of  the  court  It  does 
not  appear  that  the  infant  defendant  hifd  a 
general  guardian.  The  subpoena  was  served 
upon  bis  mother,  who  was  his  trustee.  The 
order  was  In  the  form  laid  down  In  tbe  prac- 
tice books.  Jean.  Ch.  Pr.  742;  Puter.  Gb. 
688;  1  Barb.  Ch.  Pr.  83. 

It  Is  also  claimed,  on  the  part  of  the  de- 
fendants In  the  chancery  suit,  that  Mr.  Bar^ 
rett  is  an  unfit  person  to  act  as  guardian, 
and  that  he  Is,  in  reality,  acting  in  the  in- 
terests of  the  complainants.  We  find  noth- 
ing in  the  answer  or  In  bis  conduct  to  justify 
such  an  Imputation.  We  find  nothing  to  In- 
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dlcate  any  attempt  to  admit  away  the  In- 
fant's rigbts.  This  be  cotOd  not  do,  and  If, 
upon  tbe  bearing  or  upon  a  proper  abowlng, 
It  sboald  appear  tbat  any  admission  bad 
been  made  against  his  Interests,  tbe  coort 
would  at  once  grant  an  amendment  to  cor^ 
rect  it  The  severe  language  of  tbe  court  in 
Damoutb  t.  KIocIe,  28  Mlcb.  289,  bas  no  ap* 
plicatian  bere.  In  tbat  case  tbe  Interests  of 
tbe  Infant  defoidant  w«e  Idoitlcal  witb 
tbose  of  tbe  complainants,  and  adTose  to 
tbose  of  tbe  dtfendant  McQueen,  wbo  was 
appointed  guardian  ad  litem. 

The  pleadings  are  In  condltioi  for  a  bear- 
ing, and  are  ample  to  protect  an  tbe  parties 
In  interest  Tbe  soUdtors  for  tbe  taifant  de- 
fendaat  might  bare  answered  when  they  re- 
ceived a  eopy  of  ttie  bni*  and  tbe  fact  tbat  It 
was  not  cotlfled  to  be  a  correct  ot^y  doe« 
no^  we  tblnk,  fnml^  a  sufficient  exonse  for 
the  nefdect  to  do  sa  Had  tUs  beoi  done, 
an  difficulty  would  have  been  avoided,  and 
tbe  case  Iwougbt  to  a  speedy  bearing,  to 
which  litigants  are  entitled.  Tbe  writ  most 
Issue  as  prayed.  The  other  JusUcea  concms 
fed. 


ORAPO      TOWNSHIP  OP  TROT. 
(Stqtreme  Court  of  Michigan.  Feb.  6,  18M.) 

BfSCTHBNT— LbOAL  TiTLB  —  C0IIOLC8IVBNBS8  OF 

ITinTSD  Statsb  Patbnt— JnaisDioTioir  or  Ixtb> 

BIOR  DbPARTMBHT. 

1.  Act  Cong.  June  ft,  18S6,  granted  lands 
to  the  state  to  aid  in  construction  of  railroads, 
which  the  state  accepted,  and  vested  the  lands 
Id  a  certain  railroad  company.  The  selection  of 
lands  by  soch  company  was  approved  by  the 
Hecretary  of  the  iutenor.  Held,  that  the  de- 
partment of  the  interior  had  no  jurisdiction 
thereafter  to  dlTcst  tbe  title  of  the  railroad 
company  by  the  Issuance  to  the  state  of  a  pat- 
ent to  such  lands,  as  swamp  lands,  nnder  Act 
Cong.  Sept  28,  1850. 

2.  In  ejectment  by  the  grantee  of  the  rail- 
war  company  against  a  grantee  of  the  state, 
plaintiff  may  sbow  tliat  the  interior  depart' 
meat  hod  no  Jvrlsdictloo  to  iasne  such  patent 

Brrw  to  circuit  court  Newaygo  coonty; 
John  H.  Palmer,  Judge. 

Ejectment  by  William  W.  Crapo  against 
the  township  of  Troy.  From  a  Judgment  tor 
plaintiff,  defmdant  appeals.  Affirmed. 

Edgar  L.  Gray,  fW  qipellant  WHllnm  li. 
Webbor,  tar  appellee. 

MONTGOMERY,  J.  This  Is  an  action  of 
ejectment  The  plaintiff  claims  title  to  tbe 
land  in  question  under  an  act  of  congress  ap> 
proved  June  3,  1856,  which  granted  to  the 
state  of  Michigan  certain  lands  to  nid  in  the 
construction  of  railroads  wftfain  the  state, 
and  which  lands  comprised  alternate  sec- 
tions, designated  by  odd  numbers,  for  six 
miles  In  width,  on  each  side  of  the  roads,  and 
provided  further  tbat,  when  the  lines  of  the 
roads  were  definitely  fixed,  selection  might 
he  made  from  lands  nearest  to  tbe  tiers  of 
sectiona  above  spedfled,  of  lauds  In  alternate 
sections,  equal  In  amount  to  sndi  lands  as 


the  United  States  bad  previously  sold  and 
otherwise  appropriated.  Tbls  grant  was  fol- 
lowed by  an  acceptance  by  tiie  state,  by  Act 
No.  126  of  the  Laws  of  1867,  by  which  act 
the  Flint  &  Fere  Marqnette  Railway  Com- 
pany was  vested  witb  the  right  to  tbe  lands 
along  tbe  line  of  its  road,  when  located.  The 
line  of  road  was  approved  In  August,  1857, 
and  the  road  completed  as  early  as  1874. 
The  company  conveyed  tbe  land  to  tbe  plain- 
tiff August  23,  1879.  Tbe  defendant  claims 
tiUe  to  the  land  by  conveyance  from  the  state 
of  Michigan.  It  appears  that  the  lands  v&n 
patented  to  the  state  by  the  United  States 
on  the  25th  of  July,  1862.  The  descriptica 
was  Included  with  a  large  number  of  others. 
The  grant  purported  to  be  under  tbe  so- 
called  "Swamp-Land  Act"  of  September  28, 
1850.  The  plaintiff  recovered,  and  the  de- 
fendant brings  error,  and  insists— First,  tbat 
the  patent  from  the  United  States  is  con- 
elusive  tbat  the  lands  were  of  the  character 
Included  In  tbe  swamp-lund  grant;  or,  sec- 
ond, If  not  couclu^ve  for  all  purposes  and 
In  an  fcHimis,  It  must  be  held  conclusive  In 
an  action  at  law,  where  the  legal  title  only 
is  Involved;  tbat  the  effect  of  the  convey- 
ance was  to  invest  the  legal  title  In  the  de- 
fendant On  the  other  hand,  It  Is  contended 
by  the  plaintiff  that  upou  the  approval  of  its 
right  by  tbe  terms  of  the  acts  of  congress 
and  of  tbe  statute  above  referred  to,  title 
vested  in  tbe  railway  company,  and  tbat  any 
attempted  subsequent  conveyance  to  the  state 
under  the  swamp-land  act  cannot  defeat  the 
title  of  the  railway  company.  The  selection 
was  approved  June  18, 1859,  by  the  secretary 
of  the  interior,  and  prior  to  the  patent  Issued 
to  tbe  state  under  which  defendant  claims. 
We  think  It  is  dear  that  upon  this  selection, 
whether  the  title  to  the  railway  company  was 
defeasible  for  any  default  on  Its  part  or  not 
a  title  or  Interest  vested  In  tike  company  to 
such  lands  described  in  the  list  as  bad  not 
been  sold  or  otherwise  appropriated,  and  that 
as  to  such  lands,  after  the  approval  of  such 
lists,  they  were  no  longer  subject  to  sale  if 
the  federal  government  See  Johnson  v 
Ballou,  28  Hich.  379. 

But  a  question  of  greater  difficulty  Is 
whether,  for  the  purpose  of  this  case,  it  must 
be  held  tbat  tbe  landu  In  question  had  been 
otherwise  appropriated.  The  act  of  Septem- 
ber 28,  1850,  entitled  "An  act  to  enable  tbe 
state  of  Arkansas  nnd  other  states  to  reclaim 
tbe  swamp  lands  within  their  limits,**  bas 
been  recently  considered  by  tbe  court  in  the 
case  of  Sherman  v.  A.  P.  Cook  Ca,  57  N.  W. 
23,  (decided  at  the  present  term.)  It  was 
there  held,  following  the  dcdslouB  of  the  su- 
preme court  of  tbe  United  States,  that  this 
act  amounted  to  a.  grant  In  praesentl,  and 
that,  when  a  patent  was  subsequently  Issned 
by  the  department  of  the  Interior  for  the 
lands  listed,  the  act  of  the  department  at  the 
Interior,  by  relation,  took  effect  as  of  the  date 
of  tbe  grant;  and  snch  has  been  the  b<ddlns 
of  the  supreme  court  of  tbe  United  States  In 
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a  Img  line  at  cases.  See/  also,  French  t. 
Vym,  93  U.  S.  168;  Wright  v.  Boseberry,  m 
U.  &  SOti,  7  Sup.  Ot  gSB.  In  Francb  t.  Fyan 
It  was  held  that  the  seoond  section  of  the  act 
of  1860  devolved  upcm  the  secretaiy  of  the  in- 
terior, and  cmforred  on  him,  the  power  of 
determining  what  lands  were  of  Uu  descrip- 
tion granted  Iqr  that  act,  and  made  bis  office 
the  trltmnal  whose  decMw  on  that  subject 
was  to  be  controlling;,  and  that  the  action  of 
the  land  office  In  Issidng  a  patoit  foe  amy  of 
the  pobllc  land  subject  to  sale  by  i»e-emption 
OF  otherwise  Is  eoadoBlTe  of  the  legal  title; 
and  this  la  undoubted  the  general  rule  of 
law.  But  a  patent  ts  never  ccmcluirive,  In 
any  fomm,  In  a  case  wbwe  It  appears  that 
the  dquirtment  from  whldi  It  Issues  had  at 
the  time  no  Jurisdiction  to  Issue  It  Snurittng 
Ga  T.  Kemp,  IM  U.  8.  636^  In  wUch  case  tt 
was  said  that  a  patent  may  be  collaterally 
Impeached  In  any  actton  by  showing  that  ttie 
department  bad  no  Jnrisdtetton  to  dispose  of 
the  lands;  that  la,  that  the  law  did  not  pro- 
vide tar  selling  tbem,  or  that  they  had  beea 
reserved  from  sale,  or  directed  to  special  pur- 
poses, or  had  been  previously  transferred  to 
others.  In  the  case  of  Froich  t.  Fyan  It 
did  not  ai^ear  that  the  land  department  had 
acted  iQKHi  the  question,  and  once  determined 
that  tile  lands  were  not  swamp  lands.  In 
the  present  ease  It  not  only  appeara  that  the 
secretary  of  Uie  Interior,  undor  date  of  June 
18,  1809,  approved  the  selection  of  the  lands 
by  the  Flint  ft  Pwe  Marquette  Ballroad  Com- 
pany, and  thereby  designated  the  lands  as 
withtn  the  grant  to  tbe  state  to  aid  In  the 
oonstmctlon  of  that  road,  but  it  also  ap- 
peara that  In  the  caae  of  lands  designated  as 
swamp  lands,  and  ai^roTed  by  the  secretary 
vt  the  lnterl<»r  undo-  section  2  <tf  the  act  itf 
1800,  tiie  lands  In  question  were  not  Included. 
So  that  there  was  not  only  a  determination 
that  the  lands  vested  in  the  railway  company, 
bat  there  was  also  a  det»mlnatton  that  they 
were  not  swamp  lands.  This  vested  the 
tme  In  tile  railroad  company,  beyond  the 
powv  of  the  dqnrtment  thweafter  to  divest 
It  by  tiie  mere  isaoe  of  a  patent  Johnson 
V.  Ballon,  28  Hlcb.  379.  Hie  department 
had  no  longer  any  Jurisdlctl<m  to  dispose  of 
the  lands,  and  that  fftct  may  be  shown  In  an 
actkn  of  ejectment  Bee  Webber  v.  Boom 
Oa,  62  BUch.  826;  SO  N.  W.  468.  The  Jndfr- 
ment  win  be  affirmed,  with  coats.  The  otht . 
Jnstices  concurred. 


In  re  GANFIBLD. 
(Supreme  Court  of  Uichigan.  Febw  6^  1884.) 

PairiTSHTUBT  —  OooD  Bkhavior  Allowakob  — 

CoirsTmmoNAL  Law. 

1.  2  How.  St.  9704,  entitlluK  a  convict  to 
a  certain  deduction  for  each  year  of  his  een- 
tence  for  good  conduct,  conferred  a  vested 
right  on  punoDB  Benteoced  while 'it  wan  In 
force;  and  their  terms  are  not  affected  by  the 
leasening  of  said  dedactiou,  and  its  Inrger 
abridcment.  In  aeeond  sentences,  under  the  act 

cc  ma. 


2.  Hie  abridaraMit  of  the  mod  behavior  de- 
dnctioD,  under  the  act  of  1863.  sa  to  convicts 
aerving  second  terms,  does  not  require  an  ad- 
judication after  hearing  of  the  fact  of  former 
sentence,  hot  leaves  that  quesdcm  to  the  priaon 
authorities,  subject  to  review  on  habeas  corpiw. 

Petition  of  Charles  Oanfl^d,  confined  in 
state's  prison,  for  habeas  oorpus.  Petitioner 
discharged. 

BaAwwth  ft  Blair,  £or  petitknur.  A.  A. 
Bllls,  Atty.  Oen.,  Cor  respondent 

HOOKEB,  J.  Upon  the  7th  day  of  Octo- 
ber, 1880^  the  petltitmer  was  sentenced  to  be 
cuiflned  In  the  atate'e  prlscm  toe  a  term  of 
four  years.  At  Ita  aesdon  <tf  1888  the  iefrta- 
latnre  made  a  change  In  the  law  pertaining: 
to  the  time  to  be  allowed  In  the  reducttcai  of 
the  tana  of  impiisonm«it  of  convicts  for 
good  behavior.  Act  No.  118,  Laws  1883.  The 
dlfferenoe  In  ttme  allowed  win  be  readily  un- 
dostood  bj  the  comparison  ot  the  acta,  In 
paralM  cc^umna: 


Aet  of  1877 
FInt  and  SMond  jmtb,  t 

moiithB  MLrh,  m  dajrs. 
Tbtrd  and  tonrtb  jmh,  n 

dara  p«r  jear,  UO  dava. 
Total,  sn  itam. 


Aot  at  18M. 
FInt  and  S0co&d  year.  I 
days   pw   montn,  IN 
days. 

Third  and  tonrth  7«ar.  • 
dajs  p«r  month,  U4 
dajra. 

Total.  tH  dars. 


It  Will  be  aeea  from  the  above  that  a  pris- 
ons whose  conduct  was  such  as  to  entitle 
him  to  the  full  bMi^t  of  the  statute  would* 
be  entitled  to  a  reduction  of  ^ht  days  morv. 
under  the  law  of  1877,  than  under  that  of 
189a  The  act  of  1893  took  effect  in  May 
last  If  petitioner's  good  time  Is  to  be  cmn- 
puted  under  the  former  act  throughout  hia 
term,  he  was  entitled  to  discharge  on  Janu- 
axy  8,  1881.  If  It  should  be  computed  under 
the  tid  act  to  the  date  of  Its  amoidment, 
(which  Is  conceded.)  and  aubsequoitly  under 
the  new,  he  should  have  been  dlaoharged  on 
January  16,  1884. 

Another  feature  of  the  new  law,  not  found 
In  the  former,  is  that  convicts  serving  seo- 
ond  terms  In  said  prison  shall  rec^ve  less 
boieflt,  vis.  two  days  per  month  for  the  first 
two  years,  and  three  days  per  mcmtb  for  the 
third  and  fourth  yeara.  One  serving  a  third 
term  Is  allowed  no  reduction  whatever.  The 
petlticm  alleges  that  the  warden  claims  that 
he  (the  petitions)  is  serving  a  second  term, 
and  prc^rases  to  compute  the  time  according- 
ly, which  (giving  petitioner  the  benefit  of 
good  time  earned  before  the  act  of  1893  took 
effect)  would  end  his  term  on  March  4,  1884. 
Petitions  does  not  deny  that  he  Is  serving  a 
seocmd  term  In  said  prism,  and  the  return 
states  that  such  is  the  fact,  which,  upon  the 
recwd,  must  be  taken  as  tme.  2  How.  St.  | 
8704,  (In  force  when  the  petitioner  was  sen- 
tenced,) provides:  "The  warden  shall  keep  a 
record  of  each  and  all  infractions  of  rules  of 
discipline  by  convicts,  with  the  names  of  the 
persona  offending,  and  the  date  and  charac- 
ter  of  each  ofl^ise,  which  reccvd  shtill  be 
placed  befwe  the  managers  at  each  regular 
meeting  of  the  board,  and  every  Inmate  who 
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shall  have  no  infractlmi  of  tile'niteB  of  tbe 
prison  or  laws  of  tbe  state  reowded  against 
him  shall  be  entitled  to  a  deduction  tor  each 
year  ot  his  soitence,  and  pro  rata  for  each 
part  of  a  year  when  tbe  sentence  Is  tor  man 
or  less  than  one  year,  as  ttAlovn."  The  q,iies> 
tiou  here  presented  Is  whether  this  language 
has  the  effect  of  Testing  flie  convict  with  the 
rlg^t  to  hare  the  time  dedivited  firom  his 
sentfsice  If  the  record  shall  show  him  to  hsTe 
been  guilty  tit  no  infraction  of  the  roles  of 
the  prison.  It  Is  ccmtcnded  that  this  law 
shonld  not  be  c<«s^ed  as  an  en^gement  b^ 
tile  state  to  oompensate  a  cmiTict  fw  obedi- 
mce  -to  rules  which  It  Is  hb  duty  to  obey,  but 
that  It  is  rather  a  provMon  in  the  fnrttt«>- 
ance  of  prison  discipline  which,  while  made 
by  the  legislature  because  beyond  the  pown- 
of  the  board  of  inspectors  to  make,  is  still  a 
nde  of  discipline  analogous  to  those  which 
•  tbe  board  may  make,  and  cbange  from  time 
to  time,  and,  it  Is  argned,  may  therefore  be 
made  to  take  effect  iqion  past  (Senses.  In 
our  opinion,  the  language  of  the  act  deariy 
indicates  that  the  IntenUoo  of  the  legislature 
was  to  assure  to  the  o(mTtet  a  prescribed  re- 
ductlw  upcm  compliance  wIUi  the  rules  of  the 
prison,  which  should  be  made  known  to  him 
from  time  to  time,  and  that  this  right  to 
earn  a  reduction  of  the  torn  was  one  of 
which  he  could  not  be  deprired.  Such  was 
'the  view  taken  by  the  court  In  the  Case  of 
Walsh.  87  Mich.  466,  40  N.  W.  609;  and  the 
supreme  court  of  Massachusetts  reached  a 
similar  condusioo  in  relation  to  an  act  of 
that  state  i^n  which  Its  cvinlai  was  asked 
by  the  gormior.  (13  Gray.  61&)  This  b^ng 
the  evident  Intoitimi  at  tbe  l^^islatnre^  we 
need  not  inquire  whether  w  not  a  law  which 
should  coDsUtute  a  redwtion  of  time  a  priv- 
ilege merdy,  and  not  a  right,  would  be  valid. 
The  petitioner  was  convicted  and  sentenced 
under  the  earlier  act,  with  this  condltlcnui] 
right  to  a  reductloD-^  1im&  Tba  effect  of 
the  act  of  1893  Is  to  deprive  hjm.  In  part,  of 
that  right,  by  impliedly  providing  ttiat;  after 
the  new  law  should  take  effect,  his  credits 
should  be  estimated  upon  a  less  fiivoratrte 
schedule  than  that  In  force  when  he  was  sen* 
triced.  To  Qiat  extmt  we  think  the  law  Is 
ex  post  fiicto,  Its  effect  being  to  Increase^ 
and  not  to  mitigate,  petitioner's  punishment. 
It  follows  that  he  is  entitled  to  credit  upon 
the  basis  of  the  earlier  statute.  To  Us  case 
the  later  act  has  no  appUcatltm. 

It  Is  also  contraded.  upon  behalf  of  the  pe- 
tltiuuer,  that  under  tbe  act  of  1S03  It  Is  sot 
withhi  the  powers  of  the  jvison  authorities 
to  determine  whetbw  he  Is  serving  a  second 
or  othw  term  in  the  prison,  and  that,  before 
he  can  be  deprived  of  good  time  earned,  that 
queetl<Hi  must  have  been  adjudicated  ui>on  a 
hfKiring,  where  he  has  bad  an  opportunity  to 
be  heard,  as  upon  the  trial  from  wlilch  Ills 
couvlctitm  resulted.  We  think  otfa«wlse.  This 
Is  not  a  case  wliere  the  law  has  authorized 
the  Imposltkm  of  an  Increased  p«ialty  tor  a 
second  offense,  but  one  whoe  a  oertaln  class 


of  offenders  are  denied  tbe  benefits  of  a  cer- 
tain rule,  made  for  the  malnt^nce  of  good 
wder  Jn  the  prison.  Wbether  It  applies  t>  a 
prisoner  or  not  depends  upon  the  fact  of  his- 
being  confined  In  that  prison  for  the  first 
time.  lAls  fhet  Is  one  wUdi  Qi»  trfBcera  of 
the  ittlBoa  have  ordinarily  the  means  of  de> 
termlntng,  and  the  act  evidently  designs  that 
It  should  be  detemdned  thram.  Sndi  de- 
termlnatlfm  Is  not  necessarily  final,  and  b 
prisoner  could  donbtieee  attack  the  correct 
neSB  of  such  detamlnatt(«  upon  habeas  cor- 
pus. The  petitioner  will  be  discharged.  The 
other  Justices  concurred. 


ANDERSON  et  ol.  v.  NORTHERN  NAT. 
BANK  OF  BIO  RAPIDS. 

(Supremp  Court  of  Michigao.   Feb.  6>  18&4.>- 

Neootiablb  Instkuuents — BosA  Fids  Pubcbas- 

ERB— BbBACB  or  QUABANTT— MOBTOAOB— RiOBTS 
or  AMIOHER. 

1.  Plaintiff  purchased  timber  land  of  giv- 
ing a  note  and  mortgage  in  part  payment.  B.,  in 
a  separate  Instrument,  guarantring  the  quanti- 
ty of  timber  on  the  land.  B.  aiwigned  the  ootr 
and  mortgage,  as  secnrity,  to  P.,  who  did  not 
linow  of  the  gnaranty.  B.  afterwards  caused 
the  note  and  mortmge  to  be  assigned  to  de- 
fendant, who  PKid  F.  ■  claim  against  B.  witk 
knowledge  of  B.'s  guaranty.  Hdd,  that  defend- 
ant Boeceeded  to  the  bona  fides  of  P.  only  to 
the  amount  paid  by  him  to  P. 

2.  A  vendor  who  guaranties  a  eotolD- 
amount  of  timber  on  the  land  sold  cannot 
charge  his  vendee,  for  the  purpose  of  the  guar- 
anty, with  timber  in  swampst  which  It  Is  in^ 
possible  to  remove. 

3.  Where  the  vendor  of  land  takes  a 
chase-price  mortgage,  and  in  tbe  same  traii»- 
aetion,  though  by  a  separate  Instrument,  guar- 
anties the  qunimty  of  timber  on  the  land,  and' 
agree!  on.  the  .price  to  be  allowed  the  pmxtbaaer 
for  any  deficieucy,  au  assignee  of  tbe  mortftmge^ 
with  notice  of  tbe  guaranty,  takes  it  stStject 
to  the  UabUlty  of  the  vendor  to  deduct  from 
the  mortme-  the  amoont  of  the  deftdoicgr. 

Ai^eal  trom  cbrcult  court,  Kent  county.  In 
chancery. 

BUI  by  Henty  N.  Anderson  and  Russell  H. 
OriflBn  against  the  Northern  National  Bank 
at  Big  Baplds.  Oeorge  F.  Steams,  and  La 
Flwa  S.  Bakw  tor  an  Injunction  and  othw 
relief.  Theee  was  decree  for  complainants, 
and  defendadtft  the  bank  and  Steama  ap- 
peal. Modified. 

The  Acts  iq>pear  In  the  following  state- 
ment by  GRANT,  jr.: 

In  1886  defendant  Baker  was  the  owner  of 
a  certain  tract  of  pine  land  and  a  sawmill, 
and  certain  personal  propaty  used  In  carry- 
ing on  the  business  of  the  mlU  and  lumber- 
ing. Comt^nanto  purchaaed  this  propoly 
at  an  agreed  price  of  9SO,O00;  tiie  t«ms  hav- 
ing been  consummated  Blarch  8,  1886.  Tbe 
verbal  ncgotIatl(»u  wwe  carried  on  between 
complainant  Andwaon  and  Baker.  Some  cor- 
respcHideace  passed  between  the  parties, 
which  Is  hwe  given.  The  first  letter  vss 
written  by  Ur.  Andersra  to  Baker,  and  read 
as  follows:  "In  your  estimate  ot  pine,  did 
yon  estimate  anything  below  tea  Indies 
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ametw?  Fleaae  auBww  at  obc&  AaAf  it 
the  actual  cut  falls  Mow  your  estimate  Of 
tblrtecB  udlUoa,  wtu  you  £uanvB^  to  make 
the  tiiortaftecood  at  V3JiO  per  tliouaiid  feet? 
If  yea  win  do  aot  I  wUl  tafee  It.  it  sattsfoc- 
l»iT  after  2  look  tbe  property  orer."  Monh 
188S.  Mr.  Baker  repfled:  'TJear  Sir:  In 
my  eeOaMte  of  tbe  pine  I  Ognred  ta  ei^t- 
tnoh  Aaroeter,  and,  if  the  actual  cut  In 
boards  falls  bdow  thirteen  mUlloo  feet,  I 
wUl  make  the  shortage  good  at  $3  per  K.  I 
emdd  like  to  know  as  bomi  as  poaslble,  as  I 
am  delaylag  my  preparaCloe  on  enmmer 
woik.  awaltUiK  your  dedsloo."  Mareih  16tb. 
Anderson  retailed:  "Dear  fib-:  Ibvlylng  to 
year  lett«  of  14th,  we  will  take  the  property 
at  the  iwlce  given,  and  on  the  basis  «C  tidr- 
teen  mlUlea  Ceet,  providlnc  yoa  will  snaran- 
tr  tbat  amocmt,  and  make  the  shortase  good 
at  tbe  fate  of  fSJSO  per  oae  thowBaBd  feet 
If  the  amont  la  thera,  yon  have  nothing  to 
ildE.  Please  let  ns  know  your  dedsioa  at 
race."  March  83d.  Bakw  replied:  "Dear  Sir: 
I  accept  your  propositlMf  and  woold  like  to 
have  yoa  come  at  your  eorlleat  otHivenlenoe 
to  dose  the  trade.  Ijet  me  know  by  return 
mail  when  yen  will  be  here."  The  transfer 
papers  wem  executed  April  3, 1B60,  but  were 
dated  March  22d  prerloas.  Doting  tbe  ne- 
gotiations, oMnplainants  made  an  examine^ 
tiim  of  the  lands,  and  seat  a  flNupeCect  tim- 
ber  estimator  to  examine  the  timber,  and  re- 
port the  amount  of  his  estimate.  Baker  ex- 
ecuted the  propa  deeds  of  conveyance,  and 
complalmnla  paid  9^,000  In  caabt  and  exe- 
cuted to  Bakor  a  note  and  UMigage  of  $45,- 
000,  the  bnlaace  of  the  purchase  price.  Tbe 
note  reads  as  follows:  "45,000.  Big  Rapids, 
Mich.,  Bdareh  22nd,  '88.  On  or  b^ore  two 
years  from  date  we  Jointly ,  and  sevecally 
premise  to  pay  to  the  order  of  Ia  Flora  S. 
Baker  forty-Qra  thousand  doUai*s  at  North- 
ern National  Bank,  with  interest  at  seven  per 
cent  annually.  Value  recdved.  Henry  N. 
AndersHL  B.  H.  Grifita."  There  were  some 
iniperfecticras  in  tbe  title,  which  Baker  agreed 
to  remove  before  tbe  papers  were  delivered. 
Baker  wnt  at  this  time,  and  bad  been  for 
umny  fears,  the  cashier  of  the  defendant 
bank,  and  defendant  Steams  was,  and  had 
been  for  many  years.  Its  president  Baker 
was  a  n^faew  of  Steams,  and  they  had  been 
engaged  in  several  buBtneas  transactions.  It 
was  agreed  that  these  pap^  should  be 
placed  In  the  bands  of  &lr.  Steams,  to  be 
kept  by  him  until  the  tmperfectioas  of  the 
title  were  removed.  He  gave  a  receipt  as 
foUows:  "Big  Bapids,  Mlcb.,  AprU  2,  1886. 
Becelved  of  H.  N.  Anderson  and  R.  H.  Grif- 
fin nnd  L.  S.  Baker  warranty  deed  from  L. 
S.  Baker  and  W.  F.  to  Anderson  &  Grtffin, 
and  note  and  nKMtgage  from  Anderson  & 
Griffln  to  Baker;  said  Baker  to  furnish  ao 
abstract  of  title  sbowhig  clear  title  to  said 
lands,  and  assign  assurance  eo  mill  to  An- 
derson &  Orlffln.  and  tben  note  and  mort- 
gage to  go  to  Baker,  and  deed  to  Anderson 
Jk.  tinffln.  Q.  F.  Steams,  Pt"  Tbese  papers 


woe  recdved  by  Steams  as  prettdeut  of  the 
bank,  and  deposited  In  the  Tanlt  OmnphUn- 
ants  refused  to  purchase  unless  Baker  would 
glre  a  written  gnaran^  as  to  the  amount  ^ 
timber.  fTOils  guaranty  was  execDted  at  tSs 
aame  tfme^  bean  the  same  date  as  the  other 
papers,  and  reads  as  foUows:  "In  oonsldenb- 
tiim  flf  itairy  M.  Anderson  and  RusseD  H. 
Ortffin  having  purchased  of  me  certain  lands 
described  by  oae  In  a  deed  bearing  this  aame 
date,  I  hereby  guaranty  that  the  lands  de- 
•eribed  In  oald  deed,  togetber  with  the  logs 
In  Blue  lake,  will  cut  out  thirteen  mlllhm 
feet  erf  ploe  boards  or  lumber,  board  meos- 
nie^  If  pn^a-ly  handled  and  manufactured; 
and  I  hercitay  agree  that  if  tte  said  timber 
and  logs  Is  manufactured  In  a  proper  man- 
ner, and  not  allowed  to  go  to  waste,  that  I 
wm  tcAmd  to  them  the  sum  of  13.50  per 
1,000  f«et  for  the  number  of  feet  It  falls  short 
of  ttdrteen  mlUl<m  feet  This  aj^eement  Is 
only  good  for  two  years  and  six  months  from 
this  date."/^l8  guaranty  was  Indused  with 
-ffiE^papeiv  deposited  with  Mr.  Steams.  Be- 
fore the  papers  were  finally  passed,  the  mill 
was  destroyed  by  fire,  and  tbe  Insurance  was 
collected  by  Baker,  and,  by  the  understand- 
ing of  all  parties,  was  indorsed  upon  the 
note.  The  complainants  built  a  new  mill, 
and  proceeded  to  cut  and  manufacture  the 
timber.  On  February  0,  1887,  Baker  assign- 
ed this  note  and  mortgage  to  Palmer  & 
Brown,  executors  of  the  last  win  of  John 
Brown,  deceased,  as  collateral  security  far  a 
loan  of  (20,000  wblch  they  bad  made  to  Bak- 
er upon  a  note  which  was  Indwsed  by  Mr. 
Steams.  Complainants  made  tliree  pay- 
ments to  Palmer  &  Brown  while  the  note 
was  so  held  by  them,  the  last  payment,  of 
fQ.00(^  b^ng  made  January  4,  1S8S.  Palmer 
&  Brown  had  no  knowledge  of  the  written 
guaranty  given  by  Baker,  and  are  conceded 
to  be  bona  fide  holders  and  pledgees  of  the 
note  and  mortgage.  Defendant  Baker  was 
indebted  to  the  defendant  bank  as  maker 
and  indomer  of  commercial  paper  to  the 
amount  of  $30,000.  Some  of  this  paper  was 
made  by  Baker  as  principal,  and  indorsed  by 
the  Baker  Lumber  Company,  and  the  bal- 
ance was  made  liy  the  Baker  Lumber  Com- 
pany, and  indmeed  by  Baker.  Baker  was 
the  principal  stockholder,  and  the  controller 
and  manager,  of  the  lumber  company.  The 
financial  business  of  this  company  was  done 
at  the  defendant  bank.  August  8,  1887,  Bak- 
er assigned  the  note  and  mortgage  given  by 
oomplalnants  to  defendant  Steams  In  trust 
for  the  bank,  and  at  the  same  time  wrote  to 
Palmer  &  Brown,  direoting  them  that  they 
should  also  assign  them  to  Steams  in  like 
manner  when  tbe  (20,000  were  paid.  Janu- 
ary 22,  1888,  there  was  still  due  .from  Baker 
to  Palmer  &  Brown  the  sum  of  94,508.56. 
This  stun  was  paid  by  the  bank,  through  Mr. 
Stearns,  to  Palmer  &  Brown,  who,  In  ac- 
oordance  with  the  lnstracd(»ui  previously  re- 
ceived frtMu  Baker,  assigned  the  mortgage  to 
Steams  «s  trustee,  and  indorsed  tte  note 
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over  to  him  without  reoonm.  OcHnplainanta 
died  the  bin  in  this  cause  Ainll  7,  18S8, 
claiming  that  they  had  cat  and  remored  the 
timber  aa  prorided  fa-  In  the  guaranty;  that 
th«e  was  a  shortage  of  orer  6^.000  feet; 
that  Baker  is  inscrivent;  Qiat  tlie  deftedant 
bank  purchased  with  knowledge  of  the  goar- 
Auty  and  the  arrangemait  between  oom- 
plalnanti  and  Baker;  that  ther  have  orer- 
pald  the  amount  actually  dner-and  pray  that 
the  note  may  be  declared  paid,  and  the  de- 
fendant bank  may  be  perpetually  enjoined 
from  prosecuting  a  suit  to  recover  the  amount 
The  decree  was  for  the  complainants.  The 
further  atatonent  of  facts  win  be  found  In 
oonnectlon  with  the  points  raised. 

M.  Brown,  for  appdlants. 

J.  W.  Ghamplln,  fw  appellant  Nwfhait  Nat 
Sank  of  Big  Rapids. 

A  holder  who  derives  his  title  to  a  bill 
through  a  bona  fide  bolder  for  value  without 
notice  has  all  the  rights  of  such  bona  flde 
header  against  the  acceptor  and  all  prior  par- 
ties, although  be  hlms^f  may  have  given  no 
value,  and  may  be  affected  with  notice^ 
Benj.  Ohalm.  Bills,  art  87;  May  v.  Ohap- 
man.  18  Mees.  &  W.  850.  at  361;  Uaasters 
V.  Ibbtfson,  8  0.  B.  100;  CommlssionerB  v. 
dark,  94  U.  S.  278;  Woodworth  v.  Hnntoon, 
40  IB.  131;  Mornyer  v.  C!ooper.  30  Iowa,  257. 
See,  atoo,  Eost  v.  Bmder,  25  Mich.  515; 
Wood  T.  Starling,  48  Mich.  692,  12  N.  W. 
866;  Shaw  v.  Clark,  49  Mich.  387. 13  N.  W.  786; 
Wheeler  t.  Guild.  20  Pick.  551;  ColUns  v.  Mar- 
tin, 1  Boa.  &  P.  648;  MUIer  v.  Race,  1  Burrows, 
452;  Peacock  T.Rhodes.  2  Dong.  633;  Goodman 
V.  Harvey.  4  Adol.  &  B.  870;  Goodman  t. 
Slmonds,  20  How.  367;  Uther  v.  Rlce^  10 
Adol.  &  E.  784;  Arbooln  v.  Anderson,  1  AdoL 
A  B.  (N.  S.)  498;  Bailey  t.  Bidwell.  13  Mees. 
4^  W.  16;  Byles.  Notes,  (6th  Amer.  Ed.)  118; 
Story,  Prom.  Notes,  I  196;  Story,  BlUs.  I 
22a" 

Fits  Gerald  ft  Bany,  for  aw^lees. 

GRANT.  J.  1.  Palmw  ft  Brown  received 
this  note  and  mortgage  in  good  faith,  and 
without  any  knowledge  that  It  was  burdened 
with  any  Infirmity  as  between  complainants 
and  Baker,  or  any  Information  to  put  them 
upon  Inquiry.  They  were  tberefwe  bona 
flde  holders,  and  th^  Interest  In  It  Is  ai- 
titled  to  protection,  both  in  their  own  hands, 
and  In  the  hands  of  th^  assignees  w  in- 
dorsees. A  subsequent  holder,  though  he 
had  knowledge  of  such  infirmity,  tow  the 
same  title,  and  succeeded  to  the  same  rl^ts, 
which  his  indorsw  had.  The  bona  fide  hold- 
ing, when  once  attached,  continues  in  the 
hands  of  subsequent  holders.  Shaw  v.  Clark, 
49  Mich.  384,  18  N.  W.  786;  Kost  v.  Bender, 
25  Mich.  015;  Wood  v.  Starling,  48  Mich. 
592,  12  N.  W.  866.  This  Is  the  w^-estab- 
lished  rule,  and  needs  no  further  citation  of 
authorltlee.  Hie  defendant  bank  had  the 
right  to  protect  Ito  totmsto  1^  payment  to 


Palmer  ft  Brown  of  the  amount  due  them, 
even  If  it  bad  knoiriedge  of  the  goaraaty  of 
Baker,  and  of  the  itetaun  which  oomplaln- 
ants  might  make  as  against  him  or  Us  as- 
signees with  notice.  This  rule  la  founded  la 
good  sense,  and  we  And  no  antboilty  to  du 
omtrary.  The  righto  between  oon^hdnsato 
and  Baker  were  not  then  determined,  and 
the  extent  of  Baker'a  liabilities  under  the 
guaranty  waA  not  known.  If.  upon  setfle- 
ment  either  amicably  <h:  by  snit,  any  amotmt 
were  found  due  to  Bakv,  the  bank  wonld 
be  entitled  to  it  It  follows  that  the  de- 
cree is  erroneons,  In  that  it  did  not  provide 
tor  the  rerpayment  by  complalnanto  to  It  of 
the  amount  pidd  by  the  bank  to  Palnia-  ft 
Brown. 

2.  But  this  rule,  in  the  present  case,  can 
be  carried  no  further  than  to  protect  the 
amount  thus  paid.  The  bona  flde  tiiaracto' 
of  the  holding  of  Palmer  ft  Brown  attached 
only  to  the  extent  of  OuSr  bidding,  ocept 
in  the  hands  of  one  who  shonld  pivdiase 
undtf  a  foredosure  of  flie  pledge.  Tlie  mle 
Is  correctly  stated  by  the  learned  counsd 
tor  the  defendant  tiiat  "a  holder  who  derivai 
his  title  to  a  bill  through  a  bona  flde  bolder 
for  value,  without  notice,  has  all  the  i^ts 
of  such  btma  flde  bidder  against  the  acceptor 
and  all  prior  parties,  although  he  himself 
may  have  given  no  value,  and  may  be  af- 
fected with  notice."  The  nmnenraa  authori- 
ties dted  sustain  the  propoeitioo.  But  the 
complete  answer  to  the  attempt  to  andy  thii 
rule  to  present  case  lies  in  the  Cacta  that 
Palm«>  &  Brown  did  not  own  the  abeohite 
title  to  the  note,  and  that  the  bonk  knew 
this,  and  obtahied  an  assignment  ftom  Baker 
while  it  was  In  the  hands  of  Palmer  ft 
Brown  as  idedgees.  The  title  to  the  bank 
la  no  other  or  different  than  it  wonld  ham 
been  if  Bako'  himself  had  paid  Palmer  ft 
Brown,  and  then  made  an  assignment  to  die 
bank.  A  pledgor  doea  not  part  widi  Ui 
title,  and  the  (mly  method  in  which  Palmer 
ft  Brown  oould  have  deinlved  Baker  of  Us 
title  to  the  note  and  mwtgage  would  hare 
been  by  a  iffoper  (Wredosnre  of  thdr  Un 
upon  thMU. 

3.  It  Is  not  contended  that  oomidalnaati 
could  not  defend  againat  thia  note  and  mort- 
gage in  the  hands  of  Baker  to  the  ezt«it  of 
the  d^dency  at  ^00  per  tiionsand.  This  is 
true,  whether  the  defense  be  made  upon  tbr 
ground  of  fraudulent  representations  or  In  re- 
liance upon  the  guaranty,  or  whether  the 
resentatlons  were  made  by  Bak«  in  good  or 
bad  falto.  Such  def^ise  is  aot  In  the  natan* 
of  a  set-off,  but  of  recoupment  Baku's  rep- 
resentations ss  to  the  amount  of  timber  were 
untrue.  Complainants  had  the  right  to  rely 
upon  tbem,  whether  they  were  wtlttai  or 
verbal,  or  whether  contained  In  a  written  or 
verbal  guaranty.  They  did  rely  npoa  them. 
and  are  entltied  to  recoup  their  damages  ai 
against  Baker  and  his  assignees  affected  wltb 
notice.  Unfortunately  for  the  complalnanls. 
tlMy  did  not  indnde  the  goaranty  In  Uie  mct- 
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■ff>se  or  note,  but  In  a  separate  paper.  They 
therefore  placed  In  the  hands  of  Baker  the 
|K)wer  to  transfer  the  note  and  mortgage  to  a 
twna  fide  pnrchaser  for  valae,  and  thus  cat 
off  all  rl^t  ot  defense.  That  there  was  a 
large  shortage  in  this  timber  was  concIiulTe- 
ly  established,  and  tt  seems  imposdble  to  be- 
ilere  that  Baker  was  honest  in  making  these 
repre8entati<MiB.  The  next  Important  ques- 
tion, ther^ore,  to  determine.  Is  whether  the 
bank  waa  a  bona  fide  holder  of  the  note  and 
mmrtgage.  If  the  bank  had  notice  of  the 
terms  of  the  sale  by  Baker  to  complainants, 
It  is  not  a  bona  fide  holder,  and  in  its  hands 
-complainants  hare  the  same  defense  that 
they  would  have  as  against  Baker.  This  rule 
•is  too  well  established  to  require  the  (Station 
-of  authorities.  The  testimony  la  conflicting. 
It  was  taken  in  open  court,  where  the  dr^ 
■cnit  Judge  saw  the  witnesses,  and  had  pecul- 
iar opportunities  to  determine  the  credibility 
lo  be  glTen  to  them.  In  1887  complainants 
became  conrlnced  that  there  was  a  large 
shortage  in  the  timber,  and  on  Norember  23, 
1887,  tbey  gave  the  guaranty  to  tbdr  attor- 
ney, John  Lewis,  directing  him  to  go  to  Big 
Haplds  and  Investigate  the  matter.  He  went 
-to  the  office  of  Palmer  &  Brown,  where  he 
found  Mr.  Palmar,  and  showed  blm  the  guar- 
anty. Mr.  Palmer  tel^ihoned  to  Mr.  Steams, 
who  came  to  his  office.  Mr.  Lewis  told  him 
the  purpose  of  his  visit,  and  testified  that  It 
was  his  recollection  that  he  showed  him  the 
soaranty.  Mr.  Steams  denies  this,  but  ad- 
mits that  he  then  learned  that  tha«  was  a 
^misunderstanding  about  the  timber.  The 
note  and  mortgage  were  then  in  the  hands  of 
Palmer  &  Brown.  At  this  time  the  relations 
tetween  Baker  and  tiie  bank,  as  to  his  Indebt- 
•«dttee8  to  it,  had  not  been  changed.  The 
tiank  BtUl  retained  all  Baker's  notes.  On  Jan- 
vary  24th,  upon  receipt  of  the  note  and  mort- 
^^age  from  Palmw  &  Brown,  entries  w^'e 
made  upon  the  books  of  the  bank  crediting 
Baker  Lumber  Company  with  the  pay- 
ment of  one  note  of  f7,S00,  Indorsed  by  Ba- 
4cer,  and  Baker  with  two  notes  of  each 
Indorsed  by  the  Baker  Lumber  Company, 
neither  of  which  notes  was  then  due.  The 
iMlance  waa  credited  to  Qie  Baker  Lumber 
•Oompany.  Complainant  Oriffln  and  another 
witness  testify  that  In  a  subsequent  oonver- 
flatlon  with  Steams  he  admitted  that  he  first 
knew  of  this  ^rnaianty  at  the  time  of  the  con- 
versation with  Mr.  Lewis,  above  referred  to. 
Soon  after  the  sale  to  complainants,  Baker's 
cminectlon  with  the  bank  was  severed,  and 
-lie  removed  to  Chicago.  Correspondence 
IMSsed  between  thenv  in  regard  to  the  trans- 
fer of  tMa  note  and  mortgage  to  Stearns  In 
trust  for  the  bank,  which  corresiwndence  was 
destroyed  by  the  deliberate  act  of  Stearns 
and  Baker.  Steams  wrote  to  Baker  to  de- 
stroy his  letters.  The  excuse  given  Is  that 
the  letters  referred  to  private  matters  aside 
from  this  transaction.  The  Intimate  relations 
existing  between  them  cannot  be  overlooked, 
from  wldch  It  may  be  fairly  presumed  tiiat 


Mr.  Steams  had  knowledge  of  Mr.  Baker's 
affairs.  After  a  careful  examination  of  the 
record,  and  the  better  opportunity  of  the 
learned  dronit  Judge  to  arrive  at  the  tmth  of 
the  matter,  we  do  not  fed  impelled  to  set 
aside  his  conclusions,  in  the  face  of  so  palpa- 
ble a  conflict  of  evidence,  and  so  much  In  the 
conduct  of  Baker  and  Steams  to  weaken  tikeli' 
evidence. 

4.  It  Is  Insisted  that  complainants  did  not 
properly  handle  and  manufacture  this  timber, 
and  that  there  Is  still  a  large  amount  upon 
the  land.  The  greater  part  of  the  evidence 
in  this  record  of  3,000  pages  relates  to  this 
subject  Many  witnesses  who  bad  examined 
the  land  testified  In  behalf  of  the  respective 
parties.  The  lands  were  frituated  on  sections 
25,  36,  township  16  N.,  range  14  W.,  and  sec- 
tions 8,  19,  22,  28,  80,  82.  34.  township  16 
N.,  range  13  W.  It  Is  conduaively  estab- 
lished that  the  logs  cut  were  properly  manu- 
factured Into  lumber,  and  the  amount  thus 
manufactured  is  shown  definitely.  It  Is  also 
established  by  the  complainants'  evidence, 
and  by  some  of  the  defendants*  witnesses, 
that  the  timber  was  well  cut  on  the  B.  H  cf 
N.  B.  ^  and  the  S.  %  of  a  B.  )4,  of  section 
38.  and  the  S.  H  of  section  80.  As  to  the 
manner  of  cutting  upon  the  other  lands  there 
is  an  Irrecondlable  conflict  of  evidence.  To 
review  it  would  tw  unprofitable  to  any  but 
the  parties  int^^ted  directly.  Experienced 
woodsmen  were  sent  by  both  parties  ov&  the 
lands,  and  they  have  given  the  results  of 
their  laminations.  Some  did  not  examine 
the  trees  with  a  view  to  determining  their 
merchoBtable  jgiarsctCT.  A  large  portion  of 
thl^  trees  was  down  timber,  caused  by  wind- 
falls, and  much  of  it  was  down  when  the  sale 
was  made.  A  careful  examination  by  cut- 
ting and  sawing  into  It  waa  necessary  to  de- 
termine Its  character.  The  most  of  tiie  land 
had  been  cut  over  before  the  sale,  some  once, 
and  a  part  twice,  and  the  largest  trees  taken. 
A  consldmble  part  of  the  land  was  swamp, 
with  large  pine  trees  scattered  through  It. 
The  evidence  on  the  part  of  the  complainants 
is  quite  convincing  that  it  was  impracticable 
to  remove  much  of  this  timber  in  the 
swamps,  and  that  the  oost  of  removal  would 
exceed  its  value.  Some  of  this  timber  was 
left  upon  the  land,  but  it  Is  impossible  to  de- 
termine from  the  record  approximately  how 
much,  since  the  witnesses  on  neither  side  ap- 
pear to  have  kept  this  left  In  the  swamp  sep- 
arate from  that  left  on  the  high  land.  It  was 
certainly  to  the  Interest  of  the  complainants 
to  cut  all  the  merchantable  timber  practicable. 
There  Is  no  motive  apparent  for  their  leaving 
It  on  the  land.  They  learned  in  1887  that 
Baker  was  pecuniarily  Irresponsible,  and  that 
their  note  and  mortgage  were  in  the  hands  of 
third  parties,  with  the  claim  that  they  were 
bona  fide  holders.  Their  lnt«'est,  therefore, 
lay  in  realizing  all  they  could  from  the  tim- 
ber. We  think  It  shown,  by  a  fair  preponder- 
ance of  the  evidence,  that  th^  had  handled 
and  manufactured  the  timber  In  accordance 
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wltli  ths'tennB  of  the  gvaianty.  Tlu7  were 
not  required  to  remore  any  timber,  the  coat 
of  which  would  exceed  Its  Talw.  nor  to  rfr- 
moTo  erery  >tl(^  of  jnerebaiktaUe  tlmb« 
from  the  high  lands  In  order  to  establlah  a 
right  of  actl(tti  agaliiat  Baker.  A  substantial 
oompllanoe  la  all  that  waa  required. 
"  &  The  next  queatioa  to  be  detenalned  Is. 
how  much  was  the  defldency?  Tbe  wlH 
tally  of  the  lumber  aaanafBCtured  and  aold 
amoanted  to  6,810^008  feet;  there  reaaloed 
at  the  mlU  84,000.— naklnff  a  total  of  8;40Or 
SQO  feet  of  timber  actnaUy  taken  flwm  fbe 
land.  The  original  porchaae  by  Balcer  in 
OetcAtat,  1884»  the  amosnt  be  thm  par- 
chased,  and  the  amount  sold  by  him  before 
the  sale  to  comj^alnaatl^  hare  an  impwtajit 
bearing  upon  the  amoaat  there  was  upon 
the  land,  as  weU  as  x^on  the  fraud  per- 
petrated upon  the  oomplainanta.  Baker  par- 
chased  this  lai^  from  ime  Antoln  B.  Gartlar. 
The  purchase  inohided  the  aawmUl,  buUd- 
tnga,  lumber  camps,  and  outfits,  10  oxen,  7 
pairs  of  horses,  1  span  of  mutes,  6,500.000 
feet  of  iumb«  at  the  mill,  and  1^500,000 
feet  of  sawlosa  In  the  lake,  fKw  which  he 
paid  the  sum  of  $80,000.  He  testlfled  that 
Curtler  represented  to  him  that  there  were 
11.000,000  feet  of  standing  {due  wlttiout  sec> 
tlou  S.  He  manntectured  the  logs  then  In 
the  lake  Into  lumber,  excqtt  aboat  200,000 
feet  He  thus  bad  tar  sale,  and  sold  from 
his  purclMHe,  T.80u,0U0  feet  He  testlfled 
that  be  could  not  tell  how  much  he  received 
for  Itr  bnt  admitted  ttuit  he  recdred  at  least 
$10  per  tbonmnd.  He  therefore  received 
at  least  978,000  for  the  himber  alone.  In 
addition  to  thla  be  sold  tbe  oxen,  the  horses, 
the  mules,  and  some  <tf  ttae  other  personal 
property,  for  whl(A  he  realized  ^oat  (5,000. 
If  his  story  be  true,  he  therefore  purchased 
21,000.000  feet  of  pine.  Including  the  lumber 
and  hwn  on  hand,  the  sawmUt  and  outflt, 
and  all  the  other  personal  proporty,  for 
fSO,000^  tnm  which,  la  a  abort  tlme^  be 
realized  more  than  that  amount,  and  still 
bad  some  of  the  perstmal  propaly  left,  and 
the  entire  tract  of  pine.  The  story  Is  Im- 
pntlKilile  that  Cartler  represented,  or.  that 
III-  (Il:ikcr)  believed,  that  there  were  13,000,- 
OUC)  feet  on  the  land.  Cartler  was  an  ex- 
(KTlenced  lumberman,  and  must  be  cred- 
ited with  the  capacity  to  know  the  value  of 
his  proper^,  and  to  Insist  upon  a  reasonaUe 
price.  His  story  Is  much  more  consistent 
witb  the  truth  than  ta  that  of  Baka>.  He  tea- 
tlfled  that  he  made  an  estimate  of  the  tim- 
ber In  July,  ISSl,  and  that  his  estimate  was 
6,000,000  feet;'  that  before  be  sold  to  Baker 
he  had  taken  off  1,200,000;  and  that  he  told 
Buker  that  there  were  about  5.000,000  feet 
left  Complainants,  before  purchasing,  sent 
one  Jacob  Lowe,  who  bad  had  25  years'  ex- 
perience in  manufacturing  and  estimating 
timber,  to  examine  and  report  upon  these 
lands.  He  made  an  examination  by  40's, 
and  reiiorted  that  there  were  a  little  oy& 
S,400^000  feet    Andn-son  Informed  Mr.  Bak- 


•r  that  be  did  not  think  thin  waa  any  sorb 
amoQBt  upon  the  land  aa  13,000,000  tegt; 
that  it  was  small  timber,  and  soch  ss  he 
bad  not  been  used  to.  Baker  replied  ttnt 
he  knew  more  about  ttae  land,  that'he  had 
been  opoatlng  In  Ibat  country,  and  Oat  It 
would  cut  aboat  1A,000«000  feet  Baker  hid 
also  removed  some  of  the  dmlier.  His  witnesi 
Raub  testlfled  that  he  had  cut  and  remond 
from  one  i^eee  over  290,000  feat.  Bakn, 
in  bla  reprceentatloii  to  oomphibuuita  that 
there  wen  18,000,000  feet,  claims  to  hive 
relied  upon  two  estimates  made  by  Raob 
and  one  HemptailL  Banb^  estimate  wis 
10,896,000  feet;  Hemphill^  iOJBWXXL  To 
flieee  estimates  Baker  added  about  20  per 
cent,  claiming  that  timber  estimated  bj 
Doyle's  rule  will  overrun  from  20  to  30  per 
cent;  and  the  evidence  fair^  supports  tUi 
claim.  Bat  .Ranb's  testimony  showed  that 
neithw  In  bis  origtnal  esttmate  nor  In  hla 
estimate  of  the  amount  1^  upon  the  land 
by  comphUnaats  did  he  make  any  attenpt 
to  arrive  at  the  amoimt  ct  merchantabte  ttm- 
ber.  His  testimony,  therefore^  la  (tf  but  lit- 
tle value,  espedally  In  view  of  the  fact  tkat 
the  bmds  had  been  betore  cat  over,  and, 
presumably,  the  beat  tlmbtt  taken.  Hemp- 
bill  was  not  a  witness,  and  there  ia  bo  eri- 
denoe  aa  to  the  manner  In  whldi  be  made 
his  ecanination.  We  regard  these  esti- 
mates, therefore,  as  of  no  vataie  in  determlo- 
ing  the  amount  of  mercltaatBUte  Omber,  or 
in  •forming  an  honest  basis  ttx  the  repre- 
sentations made  by  Baker.  Meitlwr  tbe 
bank  nor  Baker  osxt  be  charged  with  the 
amount  of  pine  in  tbe  swamps,  wldch  It  wai 
Imposdble  to  removoi  Baker  made  no  nv 
resentatione  In  this  rsflud,  and  complain- 
ants waawrmxl  all  riskS  Of  thfl  eiMt  Ot  Te- 

jDovaL  If,  including  the  amount  wfaleb 
conplainanta  must  yet  pay,  as  above  stated, 
they  bad  not  paid  for  the  full  amount 
all  the  tlmbw  Qiere  was  upon  thfi  land,  it 
would  be  necessary  to  determine  the  amooot 
there  waa  in  the  awamps,  and  pnrtwbtr  to 
remand  tbe  case  for  farther  proofii  upon 
this  point  But  we  think  that  tbey  have 
overpaid.  The  amonnt  due  when  tbe  note 
and  mortgage  were  received  by  ttae  boak 
was  923;068.12.  Deducting  94,007^  tke 
amount  paid  by  the  bank  to  I^mer  t 
Brown,  thore  la  left  the  sum  of  $18,581^^ 
We  do  not  think  that  the  shortage  can  be 
fairly  eatimated  at  lesa  than*  iJSO^OM  feet 
wUch,  at  93JS0  p»  thousand,  amonnts  to 
S10,2oO.  This  leavcB  the  complalnanta  ant 
over  1.000,000  feet  over  the  amonnt  ther 
have  actually  cut  and  manufitctured. 

6.  Cktunsd  for  defoidant  ctmeede  that  3lr. 
Steams  was  acting  for  the  bank,  and  tbit 
noUce  to  him  was  notice  to  the  bank;  bet 
they  argue  that  Steama  oould  not  be  diarxe- 
able  with  bad  faltb  In  pnrcbaatng  the  pi- 
per, because  (1)  be  was  acting  In  porsDuee 
of  a  previous  agreement  made  befuc  aor 
qoestloa  hod  arisen  aa  to  whether  thrf 
would  be  a  stawtage;  ^  becaua^  by  tb* 
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tomw  of  tb*  (osraBtTf  Balur  agiMd  to  re- 
fMd.— **tbat  1^  to  pBjr  tadE  to  tlicm  at  «aJ!0 
per  thoHMiKL**  The  prerioua  asraeaNnt  re- 
ferred to  was  rimply  a  parol  pnnnlBe  on  the 
]«rt  of  Baiter,  mate  Mveral  months  prcrrl- 
uua  to  the  assl^meot  This  promtse  was 
of  no  binding  force,  and  was  of  no  avail 
t»  tka  bank  untU  the  ezcentton'.ot  the  aa- 
Blgninent  Odnnael  dtc^  amons  .otbia  aa> 
ttortttes,  H0WX7  Bpplnger,  84  Mtch.  84, 
and  Millar  t.  Ftnlv.  20  Mich.  2fi4.  Thej 
quote  the  huenage  la  Bawry  t.  Bpplnco-, 
as  foUows:  "It  is  not  th«  dntj  of  putlss 
nboot  to  purchase  nagvtlaUe  paper  to  maka 
Inqidrtes  as  to  possible  defenses,  unkss. 
Htber  fDQm  sometbtaig  appeaxlnff  upon  the 
face  «f  the  pnper,  or  from  fads  commiud- 
rated  .to  tboa  at  the  tiou^  th^  conld  no* 
honestly  purchase  withoat  auklac  forthsr 
inqoiry;  In  otber  wor^s,  that  Onej  acted  la 
bad  fhlth."  From  this  statement  ttf  tke  law 
It  appears  that  flie  facts  ccunnnmlcated  at 
the  time  of  the  pnrcihase  have  the  sama 
pffeet  as  facto  appearing  tyton  the  face  of 
the  paper.  This  Is  nndonbtedly  the  nde^ 
aa  eatobUshed  by  the  antborlHcs,  whidi  wiD 
be  f  oraid  collated  In  the  note  to  MlUer  t. 
Rnley.  Had  the  terms  <tf  Hiia  guaranty 
been  stoted  In  the  note,  at  In. the  martgaga 
wUdi  was  ddlTered  to  Stearns  slmnltane- 
ously  with  the  note,  It  must  be  conceded 
that  the  bank  would  havf  tak»  It  subject 
to  the  rebate  for  shortagft  The  same  resalt 
foUows  If  the  bank  bad  aetnal  nottcs  of  fba 
goaranty.  The  tranaactlon  is  not  suscepti- 
ble of  the  cmBtmction  that  oom^alnante 
agreed  to  pay  the  note  al)S(Aitely,  and  thai 
look  to  the  personal  responsibility  of  Baker 
tar  the  deaelency,  and  a  purchaser  had  no 
rif^t  to  ai^  npon  such  a  consbuctlon.  Tka 
decree  most  be  modified  to  accovd  with  thla 
decision.  Tho  deC«idant  bank  wHI  reoercr 
onc-haU  ot  the  costo  of  tliis  covrt 

M0NTGOMKR7,  J.,  did  not  sit  The  otb- 
er Justices  concurred. 


DBAN  T.  CRALL. 
fSsceens  Gcert  of  Michigan.  Feb.  6,  18B4.) 
Estoppel  in  Pais— Flbadinq. 

1.  An  eBt(^pel  by  representations  cannot  «c- 
Ist  uulesa  one  was  misled  to  bis  injair  by  rea- 
son of  his  belief  therein  and  reliance  thereon. 

2.  la  equity  an  esfoiqiet  in  pais  mtist  be 
piesded,  when  It  eonititotai  the  basis  of  s  ri|At 
to  sue  or  ground  of  relief,  or  is  relied  upon  as  a 
dflfenc. 

3.  Id  actions  at  law  an  estivpd  in  pals 
need  not  be  pleaded. 

BhTor  to  circuit  court.  Beirlen  county; 
Thomas  O'Hara,  Jndge. 

Action  by  Arttrnr  J.  Dean  against  Jacob 
B.  Orall.  There  was  a  judgment  tar  platotU^ 
and  defendant  Inrtngs  error.  Reversed. 

George  S.  Oawt  (E^affiord  TYyon,  of  oonfr' 
seU  for  appellant  A.  L.  Hammond,  QL 
Hawelli  of  counsel  for  appeUesti 


HOOKOR,  J.  One  flanrad  W.  Btshcp  exo- 
cnted  to  the  ^ainffif  two  promissory  notes 
for  $200  each.  To  these  notes  he  forged 
the  name  of  the  defendant  For  this  crime 
it  i^peus  Ksbop  was  convicted,  and  sent 
to  the  peaitsntlaiy.  PlalntifC  and  his  atfeor- 
ner  wait  one  nl|^  about  11  o*dodc  to  the 
dtfendanf s  bouse,  and,  under  threato  tbea 
made  by  then,  he  was  Induced  to  pay  the 
notes.  Defendant  afterward  sued  plaintiff  to 
reeoTsr  the  money  so  paid,  on  the  ground 
that  It  waa  obtained  fkom  him  by  duress, 
aadrecorered  Judgment  Plaintiff  then  asked 
to  hare  tbat  Judgment  againat  Mra  aet  asld« 
proBiMnr  to  pay  the  amomt  and  oosto  If 
that  was  done.  The  judgment  was  set  aside. 
Plaintur  paid  the  defendant  the  amount  and 
costo  thcreoC  and  reedred  badE  tRun  htm  the 
notes  here  in  contraveny.  Flaintiff  thereup- 
on tmngfat  this  suit  agaSnst  Bishop  and 
Ckall,  dwlsTlBg  upon  the  common  coonto 
alen&  Defendant  Orall  demanded  a  bill  of 
partkndsn^  which  was  fksrniahed,  and  con- 
talnsd  only  copies  at  tlwse  aotsa,  wlOi  the 
statement  that  they  constituted  Us  cause 
of  action  In  the  case.  Defendant  filed  an 
afildBTtt  wtth  hto  plea,  denyliv  the  enen- 
tlon  of  the  notes.  Upon  the  trial,  pUIntlfft 
sought  to  reeorer  against  Grail  ttoMj  upon 
the  ground  at  an  esti^ipeL  Tbs  csttqppel  Is 
based  upon  the  jdaintUTs  testlniony  tint  the 
defendanlv  Oall,  onoe  t<M  htm  that  Hie 
notes  were  all  right;  that  ke  would  stond 
by  them,  and  see  tbem  paid,  nda  cMversn- 
tlon  took  place  March  8d.  The  payment  by 
defSDdaat  to  ^alntlff  under  dnreas  ms  made 
March  26th.  The  notes  were  reoetred  back 
ftem  (kail  August  12tt,  when  he  paid  the 
amount  ef  tlie  judgnun  tell  had  recovered 
against  him. 

We  have  carefnlly  exnntaisd  the  evMence. 
and  think  Ikat  It  docs  not  show  a  stote  of 
facte  which  can  be  held  to  give  rise  to  ap 
estsfipel  Hie  notes  were  forgeries,  and 
there  Is  enrldeBee  Oat  the  defendant  prom- 
ised to  pay  them.  The  evidence  Is  not 
v&j  dear  that  the  plaintiff  was  mlded 
Into  the  bdlef  that  the  signatures  were  gen- 
uine, though  perhapa  that  question  was  a 
proper  one  toe  the  Jury.  But  an  estoppel 
cannot  extot  unless  oaa  'la  mMsd  to  hia  In- 
jury by  reason  of  Ua  belM  In  and  rdlance 
upon  the  reprcsentattona  alleged,  and  we 
find  nothhig  of  the  kind  koe.  Palmer  v. 
Winiasos,  24  MkOL  828.  We  are  not  re- 
ferred to  any  evidence  tending  to  show  ttiat 
the  plaintiff  lost  any  opportunity  to  collect 
from  Bishop,  or  waa  to  any  way  worse  off 
when  he  waa  told  1^  the  defendant  that  the 
notes  were  fMgertes  Oan  he  was  at  the 
time  the  prondse  to  pay  was  made.  It  Is 
argued  that  he  might  have  atte(Aed  the 
property  of  Blshtv.  bat  the  charge  alone 
Is  dted  to  aapport  toe  proposltiott.  Mo  proof 
Is  rtferred  to,  showing  that  he  had  either 
<99ortonity  or  derire  to  make  his  debt  by 
attachment  against  Bishop. 

It  la  contended  that  under  the  rule  laid 
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down  la  the  case  of  Gooding  t.  Underwood, 
89  Mlcb.  101,  60  N.  W.  818,  and  Pearson  t. 
Hnrdln.  05  Mlcb.  360,  54  N.  W.  904,  It  waa 
accessary  to  set  up  the  estoppel  la  the  dec- 
laration. It  la  the  settled  role  In  Michigan 
that  In  equity  cases  an  estoppel  In  pals  most 
be  pleaded,  where  it  constitutes  the  basis 
of  a  right  to  sue  and  ground  of  relief,  or  U 
relied  upon  as  a  defense.  Glcotte  t.  Qagnler, 
•2  Mich.  381;  Moraa  t.  Palmer,  13  Mich.  867; 
Connerton  t.  Millar,  41  BUch.  608,  2  N.  W. 
932;  Dale  T.  Turner,  34  Mich.  406.  With  the 
exception  of  the  two  cases  dted,  it  is  be- 
lieved that  it  has  not,  in  tlUs  state,  been 
held  necessary,  la  actions  at  law;  and  these 
cases  are  like  the  one  at  bar,  where  the 
respective  causes  of  actioa  were  based  sole- 
ly aad  entirely  npoa  estoppel.  In  England 
It  was  formerly  no  uncommon  thing  to  plead 
an  estoppel  by  way  of  defense.  Indeed, 
where  the  scheme  of  pleading  was  designed 
to  eliminate  unnecessary  questions,  aad  re- 
duce the  case  to  a  slagle  Issue,  it  was  a  nat- 
ural and  proper  course,  and  some  cases 
have  held  that  It'  was  necessary  to  plead 
estoppel  of  record.  ▲  similar  practice  pre- 
vailed to  some  extent  In  cases  of  estoppel  In 
pais,  and  It  se^as  to  have  been  thought  ad- 
vantaceons  to  do  so,  Instead  of  proving  it 
under  the  general  Issue.  Needier  v.  Bishop 
of  Winchester,  Hob.  220a;  Trevlban  v.  Law- 
rence, 2  Ld.  Baym.  1061;  Sanderson  Coll- 
mao,  4  Man.  &  Q.  206;  Darlington  t.  Prltch- 
ard.  Id.  783;  Veale  v.  Warner,  1  Wms. 
Suund.  (Ed.  1871,)  676,  and  note.  In  some 
of  the  American  states,  estoppel  in  pais 
can  be  given  In  evidence  ooly  when  pleaded. 
Clauso^  V.  Jones,  100  Ind.  123;  Wood  v. 
NichoUs,  33  La.  Ann.  744;  Ransom  r.  Stan- 
berry,  22  Iowa,  334;  Noble  v.  Blount,  77  Mo. 
242;  Warder  v.  Baldwin,  SI  Wis.  460,  8  N. 
W.  257.  But  at  common  law  It  seems  to  be 
settled  that  estoppel  in  pals  need  not  be 
pleaded,  and,  whatever  difference  In  the  ef- 
fect may  have  once  resulted  from  a  f allnre  to 
plead  It,  none  Is  now  recognized.  Sanderson 
V.  CoUmau,  4  Man.  &  G.  220,  222;  Freeman 
T.  Cooke,  2  Exch.  6^.  In  many  Instances  It 
is  Impracticable  to  plead  estoppels,  as  they 
flist  come  to  light  upon  the  trial.  In  answer 
to  evidence  not  anticipated.  That  is  per- 
hai>B  not  true  in  the  two  cases  named,  or  in 
this  case;  but  a  case  can  easily  be  imagined 
where  the  claim  of  forgery  might  first  come 
to  the  knowledge  of  the  plaintiff  upon  the 
trial,  and  if  a  plaintiff  were  not  convinced  of 
Its  truth  he  might  not  care  to  amend  his  dec- 
laration if  the  opiMirtunlty  were  given. 
Again,  it  Is  somewhat  Illogical  to  say  that 
the  estoppel  constitutes  the  cause  of  action. 
On  the  contrary,  as  shown  in  Pearson  v. 
Hardin,  it  tends  to  establish  tne  obligation 
allied  by  way  of  an  admission,  wlilch  Is  re- 
ceivable in  evidence  to  establish  the  signa- 
ture, which  admission  becomes  conclusive  of 
the  fact  when  all  of  the  elements  of  estop- 
pel are  present  We  think,  therefive,  that 
the  adherence  to  the  role  mentioned  would 


be  unwise,  and  that  these  cases  should  be- 
overruled  in  tlUs  particular.  The  Jodgmait 
most  be  reversed,  and  a  new  trial  ordered. 

McGRATH.  a  J.,  and  LONG  ud  MONT- 
GOMBBY,  JJ.,  concurred. 

OBANT,  J.  I  can  see  no  good  reason  why 
the  same  mle  should  not  apply  at  law  as 
well  as  In  equity,  where  the  sole  ground  of 
action  is  an  estoppel.  That  It  must  be  plead- 
ed in  equity  Is  conceded.  The  object  of 
pleading  U  to  inform  the  defendant  of  the 
cause  of  action  against  him,  and  the  ground 
upon  which  a  recovery  is  sought.  In  Good- 
ing V.  Underwood,  89  Bllch.  191,  60  N.  W. 
818,  the  plolu  Issue  presented  by  the  decla- 
ration was  the  acceptance  of  an  order.  In 
the  present  case  It  was  the  making  of  a 
promissory  note  which  was  known  by  the 
plaintiff,  betote  he  brought  suit,  to  have 
been  forged.  Olearly,  theref(n«,  he  coold  not 
maintain  an  action  on  the  note  itself,  am- 
against  the  defendaat  It  by  no  meau  fol- 
lows that  in  every  case  an  estoppd  must  be 
pleaded,  and  It  may  be  conceded  that  plain- 
tiff's counsel  correctly  state  the  genmd  rule, 
that,  where  no  opportunity  to  plead  an  es- 
toppel Is  given,  it  may  be  given  In  evidence 
under  the  general  issue.  But  this  cannot 
be  said  of  elthw  Gooding  v.  Undo* wood  or 
the  present  case.  It  certainly  must  be  very 
rare  that  the  forgery  of  an  Instrument  de- 
clared upon  can  come  to  the  knowledge  of' 
the  plaintiff  at  the  trial.  Under  our  inac- 
tice,  unless  the  execution  of  the  Instnunent 
declared  upon  Is  denied  und»  oath  In  an 
affidavit  filed  with  a  plea,  its  execution  Is 
admitted,  and  the  plaintiff's  prima  fade  case 
is  made  upon  the  production  of  the  writing. 
Plaintiff,  In  such  a  case,  has  had  no  oppor^ 
tunlty  to  plead  an  estopp^  and,  whatever* 
the  defense  set  up  upon  the  trial,  the  plain- 
tiff may  reply  an  estoppel  without  pleading. 
This  rule  seems  to  me  to  be  founded  In  good 
sense.  But  this  Is  solely  a  question  <rf  prac- 
tice, which  should  be  settled,  whenever  pos- 
sible, by  the  unanimous  decision  of  the  court 
I  therefore  yield  to  the  opinion  of  my 
brethren  In  the  establisbmoit  <rf  the  mle- 
thst  It  la  not  neceasary  to  plead  an  estoppd. 


PATTISOM  et  aL  V.  DBTBB  at  aL 
(Svprenw  Goort  of  Michigan.  Feb.  tt,  IflM) 

Advbrss  Pombssiov— Bramve  or  ram  StAVviB 

— Tbitanot  bt  ScnsiuKOB. 
Where  a  husband  holds  over  tm  Us- 
wife's  land  after  her  death,  he  Is  a  tri  mw— . 
In  whose  favor  the  statute  runs  against  Us 
wife's  heirs,  undo-  How.  St  |  S700;  providing 
that  the  right  of  an  heir  of  one  who  died  seMC 
to  recover  land,  accrues  at  th«  time  of  the  a» 
cestor"!  death,  If  there  be  no  estate  IntervtB* 
log. 

Error  to  circuit  court.  Oalbom  ooonty; 
Frank  A.  Hooker,  Judge. 
Ejectment  by  Aibert  8.  Pittttoon  and  others 
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agalnat  George  W.  Dryw  and  Mar;  Swift  i 
Dryer.  Judgment  for  jdiUntUfa.  DefendantB  | 
Inrtnc  error.  Rereraed.  | 

Wm.  H.  Porter,  (Ludiu  B.  Swtft,  of  coiin- 
B^,)  for  appellanta.  John  O.  Fatteraon.  (B- 
A.  Otis,  of  oonns^)  for  nppdlees. 

MONTGOMERY.  J.  This  la  an  action  of 
ejectment  The  plaintiffs  claimed  title  as 
heirs  at  law  of  Chloe  Dryer,  deceased,  who 
wns  during  her  lifetime  the  wife  of  George 
W.  Dryer.  Chloe  Dryer  died  without  issue 
February  25,  1871,  leaving,  as  heirs  at  law, 
EQen  R.  Andrews  and  Mary  J.  Mallory, 
daughters  of  a  deceased  sister,  and  Maria  S. 
Pattison,  a  sister.  The  plaintiffs,  Albert  8. 
Pattison,  Ruth  D.  Smith,  Ada  M.  Gunnison, 
and  Helen  M.  Gibson,  are  descendants  of 
Mrs.  Pattison,  who  died  Intestate  In  October, 
1877.  The  defendant  Gewge  W.  Dryer,  and 
his  wife,  Chloe,  first  took  possession  of  the 
land  In  question  in  1S42  and  1843,  under  a 
deed  conveying  title  to  one  of  the  parcels  to 
Mrs.  Chloe  Dryer.  Another  parcel,  of  which 
plaintiffs  here  seek  to  recover  an  undivided 
aliquot  part,  was  held  by  conveyances  vest- 
ing an  estate  In  Chloe  Dryer  and  George  W. 
Dryer  as  tenants  in  common.  This  was  be- 
fore the  passage  of  the  married  woman's  act. 
In  1844.  After  the  death  of  defendant's  wife 
Chloe,  the  defendant  George  W.  Dryer  con- 
tinued In  possession  of  the  land,  &nd  occu- 
pied it  as  be  claims,  to  the  exclusion  of  the 
heirs  of  Cbloe  Dryer,  for  more  than  15  yean 
prior  to  the  commencement  of  this  suit 

The  principal  queatioD  in  the  case  la  wheth- 
er the  statute  of  limitation  has  run  In  favor 
of  the  defendant,  or  whether,  on  the  other 
band,  he  stands  In  such  a  relation  to  the  prop- 
erty as  forbids  bis  Interposing  that  def«iBe, 
or  raises  a  presumption  that  he  occupies 
tmder  the  lawful  ownership.  The  statute 
fHow.  St.  I  8700)  provides  that  the  right  to 
bring  an  action  to  recover  lands  shall  be 
deemed  to  have  first  accrued  "when  he 
(plalntitf]  daims  as  heir  or  devisee  of  one 
who  died  seised,  his  right  shall  be  deemed 
to  have  accrued  at  the  time  of  such  death, 
unless  there  is  a  tenancy  by  curtesy  or  other 
estate,  Intervening  after  the  death  of  such 
ancestor  or  devisor,  In  which  case  hla  right 
shall  be  deemed  to  acfrne  when  such  Inter- 
mediate estate  shall  expire,  or  when  it  would 
have  expired  by  its  own  limitation."  The 
plaintiffs'  contention  Is  that,  the  property  in 
question  having  vested  In  Chloe  Dryer  prior 
to  tbe  married  woman's  act,  defendant  be- 
came vested  with  an  estate  in  the  land, 
known  as  "tenancy,"  by  the  marital  right, 
and  that  having  lawfully  come  into  posses- 
sion by  virtue  of  this  right,  and  having  held 
over  after  the  termlnatioa  of  his  estate,  be 
became  a  tenant  at  sufferance.  On  the  part 
of  defendant.  It  Is  contended  that  his  holding 
over  has  not  been,  at  any  time  since  tbe 
death  of  Chloe  Dryer,  subs^vient  to  the  tiUe 
of  her  belra.  The  general  rule  is  that  wbeu 


a  tenant  comes  rightfully  Into  possession  of 
land  by  permlsslm  of  the  owner,  and  contin- 
ues to  keep  tbe  same  aft»r  tbe  title  from 
which  by  sncb  possession  he  bad  the  right 
to  hold  tbe  same,  he  Is  said  to  be  a  tenant  at 
sufferance.  He  holds  without  right,  yet  Is  not 
a  trespasser.  See  1  Wasbb.  Real  Prop,  p^ 
648,  and  Kunzle  v.  Wlxom,  89  Mich.  387. 
This  is  conceded  by  defendant  to  be  a  correct 
statement  of  the  rule,  as  applied  to  tenancies 
or  estates  created  by  contract  between  tbe 
parties;  but  it  is  said  that  "a  distinction  ex- 
ists between  such  cases  and  those  Uke  the 
present,  where  the  estate  Is  cast  upon  one- 
by  operation  of  law."  In  Kent's  Commenta- 
ries, (volume  4,  [13th  Bd.]  p.  117,)  the  leam«} 
autbw  gives  sanction  to  tbls  distinction,  as 
follows:  "Th^  is  a  material  distinction  be- 
tween the  cases  of  a  pwson  coming  to  an 
estate  by  act  of  the  party,  and  afterwards 
holding  over,  and  by  act  of  the  law,  and 
then  holding  ovor.  In  the  first  case  be  Is  re- 
garded as  a  tmant  at  suffo'ance,  and  in  the 
other  as  an  Intruder,  abator,  or  trespasser."^ 
So,  in  Washburn  on  Real  Propo^,  (volume 
1«  p.  660,)  it  Is  said:  "But,  In  wder  to  have 
a  traiancy  grow  Into  (me  by  sufferance,  It 
must  originally  have  been  created  by  agree- 
ment of  the  parties;  tor  where  one  was  In. 
Uke  a  guardian,  by  act  of  tbe  law,  and  held 
after  bis  ward  arrived  at  age,  he  was  a 
tort  feuor.  Intruder,  abator,  or  trespasser, 
and  not  a  tenant  at  sufferance."  In  AngeD 
on  limitations,  (section  443,)  it  Is  said:  "If 
the  lessee  for  life  or  years  makes  a  fec^- 
ment,  the  lesaor  may  still  distrain  for  the 
rent,  or  charge  the  person  to  whom  it  is  paid 
as  a  receiver,  or  bring  an  tjectmoit,  and 
choose  whether  he  will  consider  himself  as 
disseised.  This  rule  Is  to  be  applied,  how- 
ever, only  to  the  oonTentiraial  ration  of 
landlord  and  tenant  where  rent  la  reserved, 
or  a  return  required,  and  not  to  .  a  relation 
arising  from  a  mere  operation  of  law,  as 
where  one  makes  a  grant,  and  by  the  omis- 
sion of  the  technical  word  'heirs'  an  estate 
for  life,  only,  passes.  In  such  a  case,  aft^ 
the  death  of  tenant  for  life.  It  Is  held  that 
an  advow  possession  may  commence;"  cit- 
ing Jackson  v.  Harsan,  7  Cow.  323,  whicb 
fully  sustains  the  text.  In  Doe  v.  Oregory. 
2  Adolph.  &  E.  14,  Vale  and  his  wife  entered 
into  possession  of  lands  by  the  right  of  the 
wife.  Vale  bring  a  tenant  in  the  marital 
right.  Tbe  wife  died.  Yale  continued  In  pos- 
session for  20  years.  Ejectment  was  brou^t. 
Tbe  coturt  say:  "It  was  argued  that  def^id- 
ant  here  was  also  to  be  considered  as  having 
entered  rightfully,  and  committed  no  dls- 
B^sln.  We  are,  however,  of  opinion  that 
though  this  may  be  so,  for  the  purpose  of 
avoiding  a  fine.  It  cannot  prevent  the  de- 
fendant's possession  from  being  wrongful 
from  the  very  hour  when  his  Interest  ex- 
pired by  his  wife's  death.  It  la  clear  that  he 
might  have  been  turned  out  by  an  ejectment. 
We  think,  therefore,  that  his  continuing  in 
tbe  same  possession  tot  twenty  years  entitles 
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him  to  the  protection  of  tte  statute  of  limi- 
tations, and  that  this  actloa  has  been  brought 
too  late."  It  will  be  observed  that  the  dis- 
tinction between  a  tenant  by  o[»erfttloD  of 
law  holding  orer  and  one  holding  om  who 
is  In  by  contract  Is  not  made.  It  may,  Xbercr- 
thelesB,  bare  been  considered.  In  2  Bmlth, 
Lead.  Oas.  (Sth  SId.>  664,  comparlaon  Ib  made 
of  this  decision  with  other  holdings  of  the 
English  conrts,  and  It  Is  said:  "It  is  not, 
faowerer,  necessary  to  Impiign  the  decteion  tn 
Doe  T.  Qregoory,  since  Lord  Coke's  Commen- 
tary proceeds,  nbl  supra:  'There  la  a  dlTersl- 
ty  between  particular  estates  created  by  the 
tenant,  and  particular  estates  created  by  act 
In  law,  as  if  a  guardian,  after  the  full  age 
of  b^rs,  coDtlnneth  la  possession,  be  la  nfr 
tenant  at  sufferance,  but  an  abator,  against 
whom  an  assize  of  inert  d'ancestor  doth  ly^ 
et  §Ac  de  aimlUbus.***  And  Lord  Hale  adds, 
"If  guardian.  In  such  case^  die  seised,  the 
entry  of  the  heir  toUs."  So  that,  on  this  dls- 
thiction,  It  may  be  argued  that  the  wife's 
estate,  In  Doe  t.  Gregory.  baTtag  been  cast 
upon  the  husband,  Vale,  by  act  of  law,  his 
continuance  In  poaaesslon  was  not  as  tenant 
at  sufferance  but  as  an  Intruder  against  the 
remalndo^an,  In  which  case  he  would  hare 
acquired  a  tortious  freeh<rfd,  and  St  21  Jbc. 
I,  would  clearly  run."  In  Livingston  r.  Tan- 
ner, 14  N.  T.  64,  It  was  said:  "In  respect  to 
tbe  other  two  eases  mentioned  In  the  sec- 
tion,—that  of  a  guardian  or  trustee  boWing 
for  an  Infant,  and  a  husband  s^sed  In  right 
of  his  wife  only,— neither  of  these  persons, 
holding  over  after  tbe  termination  of  their 
respectire  estates,  became  tenants  at  mffer- 
anee,  at  common  law.  They  were  mere  In- 
tmders,  abators,  and  trespassers.  At  com- 
mon law,  there  was  a  material  distinction  be- 
tween tbe  cases  of  a  person  coming  to  an 
estate  by  act  of  tbe  party,  aofd  afterwards 
beMing  over,  and  by  act  of  the  law,  and  then 
boldlng  orer.  In  the  first  case,  which  In- 
dnded  an  estate  determinable  upon  any  life 
or  lives,  be  was  regarded  as  a  tenant  at  mf- 
ferance.  In  the  other,  to  which  belong  guar- 
dians cr  trastees  hoMfng  tar  infants,  and 
husbands  seised  in  right  of  their  wives  only, 
they  were  trespassers,  and  the  relation  of 
landlord  and  tenant  never.  In  any  sense,  ez- 
Isted."  In  :^wn  ▼.  Smith,  83  ni.  291,  it  was 
bc^d  that  upon  the  dlasolutton  of  the  mar- 
riage relation  the  wife  does  not  become  a 
tenant  at  sufferance,  as  to  prop^y  occu- 
pied by  her  during  a  continuance  of  the  re- 
lation. It  la  said:  "As  the  wife  of  appetlant 
she  had  undoubtedly  the  rl^t  to  use  all  tbe 
apartments  In  tbe  bouse,  in  virtue,  alone,  of 
marriage  relation.  When  that  ceased  by  the 
decree  of  the  court,  her  rights  to  any  and  an 
portions  of  the  bouse  ceased.  She  was  not 
a  tenant  on  sofferance,  but  an  Intruder,  from 
and  after  April  16,  1872,  the  day  the  divorce 
was  granted." 

While  we  have  been  cited  to  numerous 
cases  and  text-books  in  which  the  definition 
of  s  "temuit  at  sufferance''  is  broad  eooo^ 


to  Include  any  person  who,  being  lawfully 
put  In  poeecssiou  of  property,  bc^ds  over 
after  the  tarminatlon  of  the  estate,  we  have 
had  out  attrition  called  to  no  case  In  wbldi 
the  distinction  which  apparently  existed  at 
the  common  law,  and  which  has  been  recog- 
nized In  the  numerous  cases  cited  herein, 
has  been  considered  and  repudiated,  except 
the  case  of  Jackson  v.  Cairns,  20  Johns.  301, 
the  doctrine  of  which  Is  In  conflict  with 
Jackson  v.  Harsan,  7  Cow.  32S,  above  dted, 
and  Is  opposed  to  the  language  of  the  court 
in  Livingston  v.  l^anner,  supra.  The  case  of 
Graydon  v.  Hurd,  9  G.  C.  A.  258,  55  Fed.  724, 
to  which  attention  was  directed  on  the  argu- 
ment, was  a  case  In  which  the  relatlona  be- 
tween the  parties  depended  upon  contract. 
The  case  Is  not,  therefore,  in  conflict  with  the 
views  herein  expressed. 

The  foregoing  dtscoaslon  b  not  intend- 
ed to  apply  to  that  portion  of  the  lands  as  to 
which  defendant  was  a  tenant  In  common 
of  the  plaintiffs.  It  Is  argued  that  the  plain- 
tiffs were  not  alike  Interested  In  this  por- 
tion of  tbe  land,  and  that  a  Joint  Judgment 
In  their  favor  was  erroneous  for  this  reason. 
This  question  does  not  appear  to  have  been 
raised  In  tbe  court  beiow;  and,  as  tbe  ease 
must  go  back  tor  a  retrial  on  other  gronnds. 
we  do  not  conrider  It  necessary  to-  dlaca» 
it.  We  think  thnn  are  no  otb^  points  re- 
qntrtng  discussion.  The  Judgment  will  be  re- 
vosed,  with  costs,  and  a  new  trial  ordered. 

HOOKKIE,  J.,  dM  aist  flit,  TlM  otber  JM- 

tlces  concurred. 


SBOTH  T.  RTBBSON  at  at 
(Soireme  Oonrt  «(  Mlcfait«n.  Fsb^  0,  18M.) 
Taovss— Tivu  td  Xaiirais. 
Whers  a  qaitdalm  deed  eaeeutad  In  fni- 
Ailment  of  a  eoatract  al  pnrdiase  by  the  gruatee 
from  the  grantor  recites  that  the  contract  has 
been  asrigned  by  the  grantee,  and  not  fommJlj 
reasstgned  to  him,  aad  that  the  deed  does  not 
pretend  to  convey  any  title  aa  agakiat  as  a» 
signee  of  said  contract,  the  grantee  catUMt 
maintain  trover  against  a  person  for  cutting  tim- 
ber on  the  land  wttlient  an  sxpjsaatlwt  of  ths 
redtal,  as  prima  facie,  ondar  tibs  Aead,  the  tide 
passed  to  another. 

Error  to  circuit  court,  Newaygo  oomfttr; 
Jaibn  H.  Palmer,  Judge. 

Action  by  Charles  N.  SvaiOt  against  Uartin 
A.  Byerson  and  anotiicr.  There  waa  a  Jurtc- 
ment  for  defendants,  and  plaintiff  bringft  er- 
ror. AHlrmed. 

W.  D.  Leonardson,  for  appelant.  Sndtli, 
Nima,  Hoyt  ft  Brwln,  fbr  appellees: 

MONTGOMERY,  J.  Plaintiff  brought  suit 
in  troTtf  to  recover  fbr  the  conwsI<«  of 
timber  cut  from  land  of  which  be  dtedms 
to  have  been  at  the  time  the  eqidtable  owner 
and  entitled  to  possession.  At  ttie  trial  he 
offered  testimony  tending  to  show  tiiat  one 
William  T.  Powers,  of  Grand  Raplda,  con- 
tracted to  sell  tbe  land  in  question  to  ylMn- 


Digitized  by 


Mfeh.)       STEEL  BRIGK-BIDlKa  00.  «.  MUSKIEGON  HACH.  ft  F.  CO.  817 


'tiff,  and  by  the  CMitract  gare  to  plalntUt  fibe 
to  enter  upon,  occapy,  and  lumber  on 
the  landa  so  long  as  he  staould  keep  the  con- 
-ditionB  of  the  coatract  He  also  offered  tettfr- 
Bumy  tending  to  show  that  the  contract  was 
fully  paid  vp  by  him  within  three  years  from 
Its  date,  and  pvlor  to  the  trespass  saed  for. 
It  appears  that  vpoa  fbB  mahlng  of  the  con- 
tract til  1886  plaintiff  at  once  commenced 
to  cnt  the  timber  Crom  Um  land,  and  dar- 
ing the  three  incceedhig  winters  siq>p08ed 
he  had  cat  all  merchantable  timber.  He  had 
net  idnee  that  time,  and  prior  to  the  alleged 
trespass  by  the  defaidants,  occnpted  the 
land.  It  afterwards  transpired  that  there 
mm  a  i^ntlty  of  mwchantable  timber  left, 
■wtkili  tt  Is  claimed  was  approiaiated  by 
defendants.  The  cutting  by  defendants  was 
In  UB2.  The  i^alntlfl  nndertook  to  trace 
title  from  goTenunent  to  PoweR^  but  wheth- 
«r  saccesBfuny  or  not  It  Is  not  Important  to 
determine  upon  the  record  In  the  rlew  that 
we  take  of  the  case.  In  addition  to  proof 
^>t  the  execution  of  the  contract  and  the  pay- 
ment of  the  purchase  price  within  three 
years  from  Its  date,  the  plaintiff  also  Intro- 
-dneed  a  qiUtclnlm  deed  from  William  T.  l*ow- 
ers,  dated  April  2,  1867,  wbldi  contained  a 
redtatioa  as  follows:  "The  above  being  sub- 
ject to  land  contract  dated  December  6, 1866, 
between  said  Wllllaro  T.  Powers  and  said 
Smith;  and  satd  contract  having  been  ns- 
elgned  by  said  Smith,  not  formnly  reas- 
signed to  him  at  this  date,  la  made  expn^ssly 
subject  to  said  contract,  and  any  assignment 
thereof,  and  does  not  pretend  to  convey  any 
tfHe  to  satd  Smith  as  against  any  one  hold- 
ing an  assignment  of  said  contract."  The 
plaintiff's  counsel  states  that  he  does  not  rely 
upon  this  deed.  Bat  the  defendants'  coun- 
sel does  rely  upon  It,  and  insists  tbat  this 
deed  Is  evidence  sbowtag  that  the  title  de- 
pending upon  the  land  contract  had  passed 
out  of  plaintiff,  and,  as  there  Is  no  evidence 
that  the  right  ever  revested  tu  him.  It  fol- 
lows that  he  cannot  recover  on  the  strength 
of  the  title  which  he  held  onfler  such  deed. 
No  satisfactory  answer  to  this  contention  has 
been  snxgested,  and  none  occurs  to  us.  The 
plaintiff  is  at  least  prima  facie  bound  by  the 
recitation  of  fact  In  the  deed.  No  explana- 
tion has  been  offered,  and,  standing  uncon- 
troTcrted,  it  shows  that  the  rights  derived 
nndw  the  contract  had  bera  transferred  and 
vested  in  anothor.  If  plaintiff  is  right  in 
his  contention  that  whenever  the  contract 
was  fully  iierformed  by  him  the  holder  of 
the  contract  title  had  such  an  interest  which 
entitles  him  to  maintain  trover,  (aa  to  which 
contention  see  Haven  v.  Manufacturing  Co., 
40  Mich.  2S6,  and  Witheral  v.  Booming  Co., 
68  Mich.  51,  35  N.  W.  758,)  It  foUows  that 
the  one  entitled  to  sue  and  recover  Is  another 
than  plaintiff,  according  to  the  prima  facie 
evidence  affwded  by  the  recitations  In  the 
deed,  which  are  nowhere  explained  In  the 
record.  Jtidgment  affirmed.  The  other  Jtis- 
tlcee  concurred. 

v.67n.w.ik).&~52 


8TBBL  BBICE-SIDINO  CO.  v.  MUSKE- 
GON MACHINE  &  POUNDBY  CO.  et  al. 

(Supreme  Coort  of  Michigan.  Feb.  6,  1894.) 

Mbchakio's  Lien— Enfohoehbht  —  Complaint— 

SOFFICITOCT— B.ECEIVEUS— PbRMISSION  TO  SOB. 

1.  A  bni  to  enforce  a  mechanic's  Hen  Is  not 
demurrable  for  failure  to  show  that  the  prin- 
cipal corporate  defendant  was  ^ven  an  oppor- 
tunity to  pay  the  debt  after  It  accmed.  and  be- 
fore the  bill  was  filed:  It  appearing  that  Its  re- 
edrer  knew  of  plaintiff's  proceeding  to  file  the 
lira. 

2.  A  bill  to  enforce  a  mechanic  s  Hen  Is  de- . 
mnrrable  as  to  all  defendants  when  it  alleged 
that  the  principal  defendant  is  In  the  hands  of 
S  receiver,  and  malies  such  receiver  a  party  de- 
fendant, without  alleging  that  leave  of  court 
has  been  obtained  to  do  so. 

3.  A  bill  to  enforce  a  mechanic's  lien  al- 
leged when,  by  whom,  and  la  what  suit  a  re- 
enVH  was  appointed  for  the  principal  defend- 
ant; that  such  receiver  claimed  an  Interest  in 
the  premiaea;  and  that  the  other  defeudsnU 
appeared,  from  the  records  in  the  office  of  the 
register  of  deeds,  to  have  or  to  claim  rights  in 
the  premises,  aa  snbseqnent  purchasers,  mort- 
gagees, lien  claimsnts,  or  otherwise.  Hddf  by 
analogy  to  rule  91,  which  permits  subsequent 
pnrchasere  and  lienors  to  be  made  defendants 
by  a  general  allegation  In  a  bill  to  foreclose  a 
mortgsge,  that  the  aUegationa  as  to  tlu  claims 
of  tlw  defendants  were  soffident. 

Appeal  from  drenlt  court,  Muskegon  coun- 
ty. In  chancery;  Albert  Dtckerman,  Judge. 

Bta  by  the  Steel  Brlck-Sidlng  Company 
against  the  Muskegon  Machine  ft  Foundry 
Company,  the  Illinois  Trust  ft  Savings  Bank, 
the  Union  National  Bank,  the  Mudcegon  Im- 
provement Company,  the  Muskegon  Lime 
Works,  the  Maxw^  LumtKT  Company,  P.  J. 
Oonnell  ft  Son,  Kelly  Bros.  Mnnufkcturing 
Company,  William  Bnrke,  and  John  J.  How- 
d«i,'  as  receiver  of  Muskegon  Machine  ft 
Foundry  Company,  to  foreclose  a  mechanic's 
Ueo.  From  an  order  overmUuff  a  demurrer 
to  the  complaint,  defendants  appeal.  Ke- 
versed. 

Smith,  Nlms,  Hoyt  ft  Erwln,  for  uppelloutN. 
Brown  ft  Lovelace,  for  appellee. 

EOOKEB,  J.  The  compIaUmnt  filed  the 
bill  in  this  cause  to  enforce  a  lien  upon  the 
building  of  the  Muskegon  Machine  ft  Foun- 
dry Company  for  some  brick  aiding  furnished 
therefor.  The  bill  makes  defendants  several 
persons  whom  It  alleges  have  acquired  and 
claim  Intereeta  In  said  premises  subsequent 
to  the  time  that  complainoot's  lien  attached, 
among  them  one  John  Howden,  who  was  ap- 
pointed receiver  by  the  Muskegon  circuit 
court,  in  chancery.  In  a  suit  pending  therein 
between  said  company  and  the  Union  Na- 
tional Bank,  which  was  also  made  defend- 
ant. Three  of  the  defendants  joined  in  a 
general  demurrer.  The  court  made  an  order 
overruling  the  demurrer,  and  giving  the  de- 
fendants leave  to  file  answers  under  the  rule, 
upon  payment  of  costs.  Including  a  solicitor's 
fee  of  $10.  From  this  order  the  demurring 
defendants  appeal. 

The  points  made  by  counsel  for  the  appel- 
lants are  (1)  that  the  bill  does  not  specific- 
ally allege  the  torms  of  the  contract  upon 
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wbldi  tbe  Uen  Is  based;  <2)  fliat  the  Mn 
shows  Oiat  defcaidant  Howden  Is  a  neelTW, 
nppolnted  order  of  court,  and  tliat  It  doea 
not  appear  that  anthmitj  baa  been  granted 
to  Uing  anlt  against  bim;  (B)  fliat  tbe  rii^ts 
claimed  tb»  recelTer  and  otber  defendants 
sbonld  bare  been  set  np  In  tbe  Mil,  and  tbat 
It  la  not  anoqgb  to  allege  simply  tbat  tbey 
claim  rli^ts  In  the  property;  (4)  tbat  tbe  bill 
fails  to  allow  tbat  tbe  principal  defendant  baa 
been  glren  an  c^portnnlty  to  pay  before  fil- 
ing tbe  bUL 

Aa  to  tbe  first  of  fbeae^  we  will  only  say 
tbat,  In  onr  opbilcm,  tbe  bill  does  allege  a 
conqtlete  and  perfectly  legal  contract  exe- 
cuted npon  tbe  part  of  complainant,  wltboot 
proceeding  to  demonstrate  It 

Aa  to  the  fourth  point  raised,  onr  attentlcai 
Is  not  called  to  any  case  wblcb  holda  tbat 
demand  Is  essential  before  bringing  a  snlt  to 
enforce  an  equitable  right  At  law  no  such 
rale  preralls,  and  a  creditor  may  bring  his 
action  after  the  claim  matures.  In  this  case 
the  principal  defendant  promised  to  pay  at 
the  expiration  of  30  days  after  the  material 
was  fomlBbed.  but  it  did  not  Subsequently 
proceedings  were  taken  to  file  tbe  Uen  which 
the  law  created,  and  of  these  tbe  receirer, 
who  is  the  legal  representattTO  of  the  prln- 
cipal  d^endant,  had  notice.  Aftorwards  this 
bill  was  filed,  and  we  think  the  contention 
that  it  Is  bad  on  general  demurrer,  for  this 
reason.  Is  without  merit 

But  we  think  tbe  second  point  .la  wdl 
taken.  By  r^eated  decisions,  the  court  liae 
settled  tbe  doctrine  that  courts  of  equity  re- 
quire leave  to  be  obtained  before  a  suit  can 
be  commoKed  agahist  a  recelTer.  Tbe  bill 
in  Uils  case  alleges  that  the  affairs  of  the 
Muskegon  Machine  ft  Foundry  Company  ore 
in  the  hands  of  tbe  defendant  Howden,  aa  re- 
ceiver, appointed  by  the  Musk^^  circuit 
court  in  chancery;  thus  showing  the  neces- 
sity of  obtaining  leave,  but  nowhere  alleghig 
tbat  It  has  been  obtained.  Wlille  It  Is  pos- 
sible tbat  this  might  not  be  fatal  at  tbe  bear- 
ing, (1  Daniell.  Cb.  Pr.  SS.?,)  It  is  a  proper 
reason  for  denying  relief.  If  seasonably 
brought  to  the  attention  of  tbe  court  which 
complainant's  counsel  admit  that  It  might  be, 
by  plea  to  tbe  Jurisdiction,  (Id.,  and  cases 
cited.)  Where  the  bill  shows  the  defect  a 
plea  would  seem  unnecessnry,  if  not  im- 
proper, nnder  the  rule  that  a  plea  Is  not 
usually  permitted  where  the  question  can  be 
raised  by  demurrer.  This,  being  a  substan- 
tial defect,  may  be  raised  by  general  demur- 
rer.  Story.  Eq.  PL  I  445;  Bart  Suit  Eq.  H 
107,  108. 

This  Is  a  ground  of  demurrer  by  all  defend- 
fints.  As  this  cause  wIU  be  remanded,  wltb 
leave  to  tbe  complainant  to  apply  to  the  court 
for  permission  to  amend  Its  bill  of  complaint 
In  this  particular,  it  becomes  necessary  to 
consldtf  the  other  questions  raised,  viz. 
whetber  the  claims  of  tbe  various  parties  de- 
fendant are  alleged  with  sufficient  particular- 
ity.   Three  defendants  demur  and  appeal. 


Tls.  Ou  ICnskegon  Mactatne  ft  Fomdry  Oom- 
pany,  tbe  Mnskegtm  ImproTsment  Oia^fuv, 
and  the  ZlUnots  Savtngs  Book.  Tbe  bm  al- 
teges  that  tiie  last  two  named  ud  semnl 
otber  defendants  appear,  from  the  reoords  In 
tbe  ofilee  of  tbe  register  of  deeds,  to  haTe. 
or  claim  to  ban,  rights  or  Intaests  IB  tlic 
pronlseo  vpoa  which  oomplolnant  amm  tm  Its 
Ben,  at  In  some  part  w  parts  tiiereo^  as  aub- 
seqoent  pnrchaaan,  mortgagees,  Un  dainft- 
ants,  or  otbenrtse.  This  Is  an  that  la  stated 
tn  regard  to  sndi  intwests.  As  to  defendant 
^wden,  the  bill  states  that  he  was  on  or 
abont  September  6,  1882,  appointed  recdrer 
1^  the  Muskegon  drcnlt  court  In  chancery, 
tn  a  suit  thai  and  now  pending  In  said  coort 
between  tbe  Union  National  Bank  (a  party 
defendant)  and  tbe  Muskegon  MatJilne  ft 
Foundry  Company,  and  that  by  Tlrtoe  of 
said  appointment,  he,  as  such  receiver,  dalms 
an  Interest  In  the  premises.  In  cases  of  bUla 
for  foreclosure  of  mortgages,  rule  91  permito 
defendants  to  be  made  parties,  by  snch  a 
general  allegation  as  that  mmtloned,  whece 
tbey  are  purchasers  of,  or  have  liens  on,  tbit 
equity  of  redemption  In  tbe  mortgaged  prem- 
ises, subsequent  to  the  registry  cr  rec(Hil]ng 
at  complainant's  mortgage,  and  who  claim  no 
right  In  (^position  thereto  We  see  no  rea- 
son for  excluding  bills  for  the  foreclosure  of 
mechanics*  liens  from  Uie  (^ration  of  this 
rule.  The  analogy  betweoi  snch  a  lioi  and 
a  mortgage  is  dose,  and  section  9  of  tbe  Uen 
law  seems  to  recognize  tbe  Cact  Lam  1891, 
Act  No.  179.  See,  also,  the  case  of  Bnrt^ 
V.  McGlbbon.  (Mich.)  56  N.  W.  1111.  where  a 
Uen  Is  called  a  "statutory  mortgage."  Dpon 
its  face,  the  Ull  todicatea  that  these  defemd- 
anta  have  Interests  within  rule  91,  and  we 
are  not  called  iqKm  to  anticipate  a  claim  of 
any  otber  Interest  the  bill  being  taken  as 
true  for  tbe  pmposes  of  this  hearing.  Tb^ 
wder  of  the  circuit  court  In  chancny,  -will 
be  reversed,  and  the  demurrw  allowed,  with 
costs  of  both  courts.  The  record  will  be  re- 
manded, with  leave  to  tbe  complainant  to 
apply  to  tbat  court  for  permission  to  amend 
tbe  bllL   The  other  Jnstlcee  cmtcnrred. 


SHATTUOK  V.  HABT. 
(Supreme  Court  of  IDeUgaa.  Feb.  %  18M.» 
Pbictiob  ok  AppBAii— Assionvsitt  or  Errob& 
In  an  aetloa  <m  a  note,  defendant  aOec- 
ing  non  est  factum,  want  of  consideratioii,  and 
limitations,  a  defense  tbat  plaintiff  failed  to  de- 
mand  Becurity  before  bringing  suit,  as  agreed 
by  contempwaty  oontnct  mA  defoise  not  ap- 
pearing to  have  been  made  below,  cannot  be 
refcarded  on  appeal  on  a  general  anisnnient  of 
error  in  not  directing  a  verdict  fbr  defendant 
Grant  J-*  dissenting. 

Error  to  drcnlt  court  Macomb  eoonty;  Ar- 
thur L.  Canfleld,  Judge. 

Action  by  Caroline  A.  Shattuck  against  Pe- 
ter C.  Hart  on  two  promissory  notes.  Judg- 
ment for  plaintiff  on  one  note,  Dsftandant 
brings  error.  Affirmed. 
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Bo  wen.  Dooslaa  ft  Whiting,  for  appellant 
Eldredga  ft  Sptar,  for  appdlee. 

GRANT.  J.  Tbls  salt  is  baaed  upon  two 
promissory  notes,— one  for  91,000,  dated  Sep- 
tember  11.  1883;  the  other*  November  7, 
18S7,  tor  92,000,— each  payable  one  year 
from  date.  Defoidant  pleaded  the  gen- 
eral Issue,  with  notice  that  the  notes  were 
barred  by  the  statute  of  limitations,  and  an 
affidavit  denying  that  he  executed  them. 
Plaintiff  Is  a  daughter  of  the  defendant 
Simultaneously  with  the  execution  of  the 
first  note,  plaintiff  wrot^  and  defendant 
signed,  the  following  atatement:  "I  think  It 
best  to  make  some  explanation  concerning 
the  note  of  one  thousand  dollars,  ($l,OOaOO,) 
given  September  21,  1883.  by  me  to  Mrs.  Car- 
dUuB  A  Shattuck.  It  is  in  part  toe  timber 
taken  from  the  40  acres  of  land  in  township 
of  Lenox,  of  which  Caroline  A.  Shattuck  has 
the  deed,  and  the  balance  toe  failure  on  my 
part  to  plant  an  orchard  of  one  hundred  frolt 
trees,  (accwdlng  to  agreement,)  and  to  keep 
up  the  fences,  and  to  build  a  bam  on  the  40 
acres  of  land,  and  feed  out,  on  the  land,  the 
hay  and  straw  that  was  raised  there  off, 
which  I  wished  to  do,  and  was  prevented 
from  doing  by  some  one  of  my  own  family. 
I  requested  Caroline  A.  Shattuck  to  write 
this  explanation;  also,  she  is  not  to  compel 
me  to  pay  the  note  during  my  lifetime  unless 
I  see  fit  to  do  so.  (unless  I  fall  to  secure  her 
against  losing  It)  This  I  sign  of  my  own  free 
will,  because  I  consider  it  my  duty  to  do  sOb 
There  need  be  no  question  as  to  the  validity 
of  the  note."  A  statement  similar  in  char- 
act^  accompanied  the  second  note,  and  reads 
as  follows:  "I,  Peter  C.  Hart  have  this  day 
given  a  note  of  $2,000.00  to  Mrs.  Caroline  A 
Shattuck,  to  be  secured  her  against  the  loss  of 
that  amount  of  money  that  I  have  been  over- 
persuaded  and  compelled,  against  my  wishes, 
by  Charles  B.  Hart  and  Oewge  L.  Hart,  to 
assist  them  tn  defMiudlng  her  of  that  amount 
of  money,  she  having  hired  it  to  them,  and 
I  promised  her  that  I  would  secure  her  from 
losing  the  money.  The  said  Mrs.  Caroline  A. 
Shattuck  is  not  to  present  the  note  tor  col- 
lection during  my  lifetime.  If  I  continue  to 
pay  h&  sufficient  on  the  note  to  keep  it  valid, 
unless  she  has  good  reasons  to  think  there  Is 
danger  of  loss  not  presenting  It  for  collec- 
tion; or,  if  the  said  Charles  B.  Hart  and 
George  L.  Hart  shall  pay  to  Mrs.  Caroline  A. 
Shattuck  the  amount  of  money  they  honestly 
owe  her,  then  she  Is  not  to  present  this  note 
for  ccdlectlon.  This  explanation  is  wrlttoi  at 
my  request  and  I  sign  It  of  my  own  free 
wUL"  These  statements  wa«  delivered  to 
the  phantiff  with  the  notes.  She  testified 
that  these  transactions  were  not  to  be  tnea- 
tloned  to  outside  parties  during  her  father's 
llfsdma  Terdlct  and  Judgment  were  tor  the 
plaintiff  on  the  first  note.  The  jury  exiHress- 
ly  found  that  th^  was  a  valid  consideration 
tor  the  91,000  note,  and  that  there  was  no 
▼slid  eonslderatlon  for  the  92,000  note.  The 


land  tn  regard  to  which  the  promise  was 
made  had  been  deeded  by  the  defendant  to 
the  plaintiff  as  a  gift,  he  reserving  to  himself 
a  life  estate.  Inasmuch  as  vo^lict  and  Judg- 
ment were  for  the  def^dant  on  the  seomd 
note.  It  is  unimportant  to  dlscnas  any  at  the 
anestlmis  In  regard  to  it 

1.  It  Is  cont^ded  that  there  was  no  con- 
sideration for  the  note  of  September  11, 1883, 
and  that  the  note  was  v<rid  under  the  statute 
of  frauds,  because  there  was  n^thw  a  mem- 
orandum in  writing  nor  a  part  performance. 
The  contract  executed  at  the  same  time  with 
the  note  shows  the  consld«atlon  for  It  and 
is  such  a  memorandum  In  writing  as  satis- 
fies the  statute.  If  the  validity  of  the  note 
depended  entirely  up<m  the  promise  to  plant 
an  OTchard  of  100  fruit  trees  and  to  build  a 
bam,  it  might  well  be  held  that  there  was  no 
consideration  for  the  promise,  because  de- 
fendant was  under  no  obligation  to  do  dther, 
and  plaintiff  neither  paid  nor  promised  any- 
thing for  such  improvements;  but  if  any 
timber  was  unlawfully  removed  from  the 
land,  this  would  constitute  a  valid  considera- 
tion. It  Is  not  necessary  that  the  cooddera- 
tion  bA  adequate.  It  Is  sufficimt  to  sufitain 
the  promise  if  there  be  any.  We  therefore 
think  it  was  not  error  to  refuse  to  direct  a 
verdict  for  the  defendant 

2.  It  Is  next  insisted  that  plaintiff  cannot 
recovo*  because  she  nelthw  asked,  nor  did 
defendant  refuse,  to  secure  the  note  under 
the  tsms  of  the  accompanying  agreement 
This  statemmt  was  a  part  of  the  transac- 
tion, and  it  and  the  note  must  be  constmed 
togethv.  Sutton  v.  Beckwith,  68  Mich.  303. 
36  N.  W.  79;  McNamara  v.  Oargett  68  Mich. 
454.  86  N.  W.  218;  Dudgeon  v.  Haggart,  17 
Mich.  273;  Bberts  v.  Selover,  44  Mich.  filO, 
7  N.  W.  225;  Smith  V.  Van  Blarcnm,  45  Mich. 
371,  8  N.  W.  00;  Manufacturing  Co.  r. 
Haines,  86  Mich.  S85.  The  failure  to  ne- 
cure  was  a  condition  precedent  to  the  rl^bt 
to  sue,  and  demand  and  refusal  were  neces- 
sary to  be  shown.  Plaintiff  testified  that  she 
never  asked  the  defendant  to  pay,  and  that 
she  brought  suit  without  having  asked  him  for 
the  amount  or  presenting  It  In  any  way. 
She  did  not  testify  that  she  asked  for  security. 
Plaintiff  claims,  however,  that  such  demand 
appears  In  the  defendant's  testimony.  On 
defendant's  a'oss-examlnatlon  he  testified  to 
giving  a  certain  lease  to  his  wife.  This  ques- 
tion was  then  asked:  "And  I  see  indorsed 
upon  that  lease  the  ri-indpal  payment  of  the 
rent  due.  That  lease  ran  till  1897?"  This 
and  other  questions  were  answered,  tmdcr 
obJfKrUon  and  exception,  as  follows:  "A  I 
can't  tell  how  many  payments  were  made. 
I  offered  to  do  It  I  came  and  asked  your 
advice  upon  It  At  the  time  I  subsequently 
took  back  the  conveyance;  I  took  a  ctmvey- 
ance  of  all  this  land  back  from  George. 
There  was  a  mortgage  on  the  land  when  I 
took  it  ba(^  to  Mrs.  Shattuck.  and  he  was 
Indebted  to  me  at  the  time,  and  at  the  time 
I  knew  also  that  he  was  indebted  to  Mrs. 
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Sbattuck,  my  daughtar.  I  knew  he  was  ow- 
ing ber  maae.  She  bad  talked  wltb  me  when 
she  was  letting  him  have  mon«r,— of  the 
ftict  that  she  had  let  him  hare  money.  She 
aevar  asked  me  repeatedly  to  secure  her. 
She  nerer  asked  me.  Since  that  she  hasi 
Q.  So  that,  when  yon  took  bade  the  tltlca 
to  the  50  and  80,  yon  owned  the  whole  160 
acres,  subject  only  to  the  mortgage  tha%  was 
on  It?  A.  Obo  mortgage  on  Charles'  of  $800, 
and  one  on  Oeorge'a  of  $1,000.  Q.  And  at 
that  time  you  had  no  otbor  obUgatlons?  A. 
Tea,  sir;  I  bad  some  Indebtednesa,— ttiat  la, 
I  bad  signed  with  Charley;  I  can't  tell  yon 
bow  much.  The  two  mortgages  I  bad,  I 
know,  and  the  William  Oaufleld  mortgage 
amounted  to  about  $2,400.  I  think  It  will 
show  that  on  the  records  here.  The  mort- 
gage was  given  to  William  Ganfleld  by 
Oborles  Hart,— $800;  ten  per  cent.  Interest 
Mrs.  Sbattuck  never  said  anything  to  me 
about  this  Indebtedneaa  of  Qewge  and 
Charles  to  her.  I  Just  t(fld  you  that  idie  bod 
asked  ma  dlff»«it  times  if  I  would  not  ae- 
cure  h«.  That  was  while  I  bad  title  to  tbe 
wlu^  160  acres,  after  I  bod  deeded  it,  and 
taken  back  the  titles,  that  she  spoke  to  me 
about  Q.  She  told  yon  about  bow  much  she 
had  let  them  have?  A.  Aa  near  as  I  con 
remember,  she  dalmed  that  she  bad  let 
I  tUnk  It  was  Charles,  about  $400,  and 
George  about  tbe  sam^  she  thooght  At  the 
same  time  she  wanted  to  know,  I  know,  U 
I  wouldn't  sell  hw  my  claims;  not  adl  tbnn, 
but  give  my  daims.  She  wanted  to  know 
if  tbey  ke^t  up  the  Intmst  I  said  no;  they 
didn't  keep  up  tme  dollar  to  ten.  Then  she 
wanted  to  know  how  much  they  owed  me. 
I  said:  'Mandy,  I  can't  state;  I  havent 
looked  It  over;  but  it  Is  more  than  I  wish 
it  was.'  They  didn't  pay  tbe  Interest  on 
loans  I  made  to  them;  tbey  badn't  begun. 
I  bad  to  pay  Gewge  tot  tbe  lease  of  the 
house.  I  didn't  pay  tt  to  George.  I  txM 
yon  to  pay  It  to  Emma.  My  house  burned 
6  years  ago  last  Jun^— tbe  14th  of  June.  I 
never  talked  with  her  about  giving  her  se- 
curity. She  baa  asked  me,  but  I  told  her 
eyerj  time.  Once  she  came  and  said  yon 
sent  her  to  me  to  see  if  she  could  get  me 
to  come  down  and  see  you  with  ber;  that 
you  would  arrange  It  so  and  bo.  I  told  ber 
I  wouldn't  do  It;  I  didn't  do  that  kind  of 
busluesB."  The  above  is  all  the  testimony 
bearing  upon  the  question  of  demand  for  se- 
curity. It  seems  entirely  clear  that  this 
testimony  had  no  reference  to  the  $1,000 
note,  but  to  tbe  money  which  was  due  from 
ber  brothora  to  ber,  and  which  she  claimed 
her  father  had  promised  to  pay 

3.  Plaintiff  evidently  based  her  right  to 
bring  suit  upon  the  evidence  that  the  defend- 
ant had  so  disposed  of  bis  property  to  Us 
children  and  grandchildren  that  be  was  un- 
able to  give  security.  It  does  not  follow 
that  because  one  Is  possessed  of  llttie  or  no 
property,  he  cannot  through  bis  friends  or 
relatiTa^  secure  tbe  payment  o£  a  ddit 


Wbethw  the  defendant  was  wortii  moeh  or 
little  was  not  the  oondltlan  agreed  upon. 
Her  right  of  acttcm  would  be  complete  upon 
her  demand,  and  bis  refusal,  to  furnish  se- 
curity. The  evidence,  thertfm^  of  tbe  lees- 
tng  and  other  tranafoa  of  his  proipertr,  wa* 
incompetent  as  was  also  evidence  of  the 
dealings  between  him  and  the  other  children. 

4b.  On  cross-examination,  plaintiff  testified 
as  follows:  "TThe  forty  acres  of  land  was  a 
gift  to  dMl  Xt  was  deeded  to  me.  Tbe  note 
to  make  np  tiiat  portion  of  the  gift  he  bad 
not  faUUled  was  also  a  gift  accwdlng  to  my 
theory."  It  is  contended  that  under  tfala  evi- 
dence the  court  should  have  directed  a  ver- 
dict for  the  def aidant  as  requested.  We 
think,  howevn,  undo-  all  ber  testimony,  it 
was  a  questlMi  for  tbe  Jury  to  determine 
what  she  meant  by  this.  Tlie  court  bow- 
ever.  If  requested,  should  bare  instructed  the 
jury  that  U  the  note  was  Intoided  as  a  gift 
the  plaintiff  could  not  recover,  for  In  that 
event  it  amonnted  to  no  more  than  a  prom- 
ise to  glTe,  which  might  be  revoked  at  any 
time.  Ddlvery  of  the  thing  given  Is  neces- 
sary to  pass  titl&  Judgment  should  be  ze- 
vened.  and  a  new  trial  (nrdered. 

McGRATH,  C.  J.  I  think  the  Judgment  In 
this  case  should  be  affirmed.  Defradant  de- 
nied tbe  execution  of  tbe  notes  in  question, 
and  gave  notice  of  tbe  statute  of  Umltationa 
DefCTdant  up(m  cross-examination,  says: 
"She  ilever  asked  me  repeatedly  to  secure  her. 
Sb»  never  asked  me.  Since  that  she  has. 
*  *  *  I  Just  told  you  that  she  had  asked 
me  dlffo'ent  times  to  secure  ber.  That  was 
while  I  had  title  to  tbe  whole  160  acres,  after 
I  had  deeded  It  and  taken  back  the  tiUes, 
that  she  spoke  to  me  about  *  *  *  Hy 
house  burned  five  years  ago  last  Jnne,— tbe 
14th  of  June.  I  never  talked  with  ber  about 
giving  ber  security.  She  asked  me,  but  I 
t(dd  h&r  every  time.  Once  she  came  and  said 
you  [plaintiff's  attorney]  sent  bo-  to  me  to 
see  if  she  could  get  me  to  come  down  'and 
see  yon  with  ber;  that  you  would  arrange  It 
so  and  so."  Plaintiff  insists  that  her  father, 
by  various  conveyances  and  transfers,  has 
disposed  of  all  of  his  property  to  bis  other 
children  and  grandchildren,  and  that  sbe 
inoteated  against  these  acts  because  they  left 
him  without  support,  and  without  ability  to 
meet  his  obligations  to  her.  Her  tn^thm 
were  also  Indebted  to  her  In  the  sum  of 
$2,200,  and  In  her  conversations  wltb  ber  fti- 
ther  she  referred  to  this  Indebtedness  as  wrfl 
as  that  of  her  father  to  ber.  Tbe  testi- 
mony of  defradaut,  above  «1ven,  Is  In  some 
instances  associated  with  ber  conversatiom 
regarding  the  Indebtedness  of  her  brothers  to 
ber,  and  undoubtedly  refers  to  It  but  In  otii- 
er  Instances  It  is  not  so  associated,  and  does 
not  necessarily  apply  to  tiiat  Indebtedness. 
Tbe  testimony  amies  to  us  In  tbe  nsnative 
form,  and  statements  made  upon  croas-o- 
aminatlon  are  not  necessnrUy  related  to  those 
immediately  associated  with  them.  TIm  plait 
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Inference  from  this  record  Is  that,  upon  the 
trial  below,  the  demand  for  security  tpob  not 
questioned.  The  defense^  was  that  defendant 
did  not  execute  the  notes  In  question,  and 
that  they  were  without  consideration.  In 
Oie  charge  of  the  court  to  the  Jury,  no  refer- 
ence Is  made  to  the  auestlon  of  demand  for 
secority.  No  request  was  submitted  by  de- 
fendant upon  the  subject  The  assignment 
under  which  defendant  seeks  here  to  raise 
the  question  la  the  refusal  of  the  court  to 
give  a  general  request  directing  a  verdict  for 
defendant.  The  Judgment  Is  affirmed.  The 
other  Justices  concurred  with  tbe  CHIEF 

jusncB. 


SUIiLTVAN  T.  ROSSP  ESTATE. 
(Supreme  Coort  of  Michigan.  Feb.  6,  1884.) 
CoHTRACTs — Fraud  aki>  Mistake — Lacbbb. 
A  contract  between  plaintiff  and  R.  pro- 
Tided  that  R.  should  furnish  advances  for  the 
towing  and  mannfaetore  of  logs  cut  tiy  plain- 
tiff on  B.'s  land,  and  that,  after  B.  was  paid  tar 
his  advances  ana  for  atumpage,  the  profit  should 
l>e  shared.  Held,  that  where  plaintiff  made  no 
claim  that  snch  contract  did  not  represent  the 
true  agreement  till  five  years  after  its  execn- 
tiwi  and  two  years  after  rendition  of  a  state- 
ment showing  all  expenditures  and  the  proceeds 
of  sales,  and  where  the  acta  of  plaintiff  and  the 
oorrespoDdence  between  plaintiff  and  B.  were 
inconsistent  with  any  theory  otbor  than  the 
existence  of  such  contract,  plaintiff  could  not 
assert  fraud  in  its  procurement,  and  show  that 
there  was  a  parol  agreement  by  him  to  sell  such 
logs  to  R.,  and  tliat  he  thought  be  was  execnt- 
ine  a  biU  of  sale  when  he  executed  the  con- 
tract 

Error  to  drcnlt  conit,  Mavqoetts  oodd^; 
John  W.  Stone,  Judge. 

Petition  t»y  Thomas  G.  Sullivan  for  the  al- 
lowance of  a  claim  against  the  estate  of 
James  G.  Ross,  deceased.  From  a  declsloB 
of  commissioners  appointed  by  the  probate 
court  to  hear  and  determine  claims  against 
the  estate,  disallowing  plaintiff's  claim,  plain- 
tiff appealed  to  the  droolt  court  The  cir- 
cuit court  allowed  plalntUT's  claim,  and  de- 
f  eodant  appeals.  Reversed. 

Clark  &  Pearl  and  John  D.  Conely,  An-  ap- 
pellant Moore  ft  Moore,  T.  B.  Tnrsney,  and 
Ball  &  Hanscom,  for  appellee. 

McGRATH,  0.  J.  In  September,  1882, 
Ross  '&  Go.,  of  Quebec,  Canada,  contracted 
to  sen  to  one  Prentiss  certain  standing  tim- 
ber on  lands  near  Grand  Morals.  Prentiss 
let  the  contract  to  get  the  timber  to  Sullivan, 
who  bad  gotten  out  about  4.000,000  feet 
when  Prentiss  failed.  Roes  &  Co.  took  pos- 
session under  bis  contract  Prentiss  was  In- 
debted to  Sullivan,  and  bought  In  the  logs. 
Ross  ft  Co.,  In  the  fall  of  1883,  permitted  Snl- 
llvan  to  take  the  logs  already  skidded  at  a 
given  figure,  and  made  a  new  contract  with 
Sullivan.  October  9,  1883,  Sullivan  executed 
to  Ross  ft  Co.  a  chattel  mortgage  on  his  log- 
ging outfit  to  secure  ccmtemplated  loans  to 
tbe  amonnt  of  $10,000,  which  were  to  be  re- 


paid by  May  1,  1884.  On  November  7, 
1883,  the  contract  between  Sullivan  and  Roes 
ft  Co.  was  reduced  to  writing.  Sullivan 
was  to  get  out  10,000,000  feet,  and  to  re- 
move same  to  rollways  on  Lake  Superior. 
The  title  was  to  remain  In  Ross  &  Co.,  and 
SnlUvan  was  prohibited  from  removing  the 
logs  frpm  said  rollways  until  they  were 
paid  for.  On  December  18,  1683,  an  agree- 
ment was  entered  into  between  the  same  par- 
ties, whereby  Rosa  &  Co.  were  to  advance, 
to  carry  on  the  work,  $17,243.45,  which  was 
to  be  paid  by  June  1,  1884,  and,  until  paid, 
Ross  ft  Co.  were  to  retain  title,  and  have  a 
lien  until  stumpage  and  advances  were  paid. 
As  additional  security,  Sullivan,  on  the  same 
day,  executed  to  Roes  &  Co.  a  chattel  mort- 
gage tor  $30,800,  payable  June  1.  1884,  and 
a  real-estate  mortgage  for  $7,000,  payable 
according  to  the  terms  of  the  agreement 
aforesaid.  Plaintiff  claims  that  under  those 
agreements  he  had  upon  the  rollways  in  the 
spring  of  1884  at  least  9,000,000  feet  of  lum- 
ber In  the  log.  That  there  was  then  due  to 
Ross  ft  Go.  for  stumpage  and  advances,  $48,- 
aOO.  That  he  had  negotiations  with  several 
parties  for  the  sale  of  said  logs  at  $8.60  per 
1,000,  or  $6  for  shipping  culls,  $12  for  com- 
mcm,  and  $83  for  uppers.  That  these  nego- 
tiations fell  through  because  Connolly,  acting 
for  Roes  ft  Co.,  refused  to  accept  the  terms 
made  for  payment  of  amounts  due  them. 
That  in  March,  Connolly,  acting  for  Ross  ft 
Co.,  agreed  to  take  the  logs  at  $6.50  for  ship- 
ping culls,  $12.50  for  common,  and  $33.50 
tor  uppers,  and  a  contract  to  that  effect  was 
prepared  and  signed.  That  afterwards  Con- 
nolly notified  him  that  Ross  ft  Co.  refused  to 
go  into  the  deal;  that  they  did  not  want  to 
buy  that  amount  That  negotiations  were 
then  made  with  others  for  the  sale,  which 
continued  Until  the  latter  part  of  May,  1884. 
That  finally,  on  May  28,  1884,  Connolly,  Sul- 
livan, and  one  Weller  were  at  Alpena,  for 
the  purpose  of  concluding  a  sale  of  tbe  logs 
to  Collins  ft  JcAnson.  That  tbe  terms  of 
payment  of  advances  and  stumpage  were  not 
satisfactory  to  Connolly,  and  that  deal  was 
not  consummated.  That  plaintiff  left  Al- 
pena on  May  28th,  the  others  remaining. 
That  on  June  1,  1884,  plaintiff,  being  very 
anxious  to  effect  a  sale  of  the  logs,  so  as  to 
pay  his  obligations  to  Ross  ft  Co.,  met  Con- 
nolly at  St  Ignace,  and  then  and  there  Con- 
nolly, for  Ross  ft  Co.,  agreed  to  take  the  logi 
at  9,000,000  feet,  and  pay  therefor  $9  per 
1,000.  That  Ross  &  Co.  were  to  cancel  Sul- 
livan's Indebtedness  that  day,  and  pay  him 
the  balance  when  the  logs  were  sold;  In 
case  the  logs  were  cut  Into  lumber,  and  the 
tnmber  was  sold.  That  the  logs  were  to  be 
taken  to  Sault  Ste.  Marie,  and  plaintiff  was 
employed  at  $100  per  month  to  superintend 
the  rafting.  This  alleged  agreament  was 
verbal.  One  Spencer,  who  was,  and  still  is, 
a  creditor  of  Sullivan,  claims  to  have  been 
present,  and  corroborates  SoUiTan.  The  logs 
were  rafted,  and  towed  to  Sanit  Bte.  Marfo- 
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The  towing  was  commenced  about  June  15, 
18S4,  and  finished  about  October  1,  1884. 
Boss  died  In  October,  1838.  Anclll^  ad- 
mlnlstratioD  was  had  in  this  state  and  SuIIi- 
TOu  presented  a  claim  against  the  estate  for 
the  contract  jKlce  of  the  logs,  less  stumpage 
and  advances.  The  commissioners  rejected 
the  dalm.  Sullivan  appealed  to  the  circuit, 
and  had  Judgment  for  970,417.70.  The  es- 
tate appeals,  claiming  a  balance  doe  the  es- 
tate of  123,564.4% 

The  estate  Insists  that  no  sndbi  contract 
was  ever  made  as  Is  set  np.  Connt^  testi- 
fies that  he  had  no  talk  whatever  with  Sul- 
Uvan  at  St  Ignace;  that  he  did  not  meet  or 
see  him  tiiere.  The  contention  on  the  part 
of  the  defense  is  that  the  rafting  of  the  logs 
to  the  Sault  was,  In  the  first  instance,  to  be 
dwe  by  Sullivan  on  his  own  account;  that 
when  at  Alpena,  on  May  28,  1884,  after  the 
failure  to  agree  npoa  a  sale  to  Collins  ft 
Johnatm,  Sullivan  made  a  written  proposi- 
tion to  Ross  &  Co.,  In  which,  after  reciting 
his  Inability  to  pay  his  indebtedness,  he  says: 
"I  now  propose.  If  you  make  me  the  neces- 
sary advances,  to  raft  (md  tow  the  logs  to 
Sault  St&  Marie  at  my  risk  and  expense; 
when  there,  to  be  sold  by  you  to  the  best  ad- 
vantage, In  wder  to  enable  yon  to  repay 
yoar  advances  and  stumpage;  the  logs  and 
securities  which  yon  now  hold  to  remain  In 
your  possession  until  you  are  paid  your  aoct, 
interest,  and  commissions,  and  farther  ad- 
vances made  to  be  on  the  same  terms  and 
conditions  as  that  already  made."  That  Con- 
nolly then  and  there  telegraphed  to  Ross  ft 
Co.,  at  Quebec,  and  rec^ved  an  answer,  say- 
ing: "Prefer  selling.  Act  as  omsidered 
best,  blading  securities.  Sullivan  must  pay 
your  time  attending  business."  That  thore- 
upon  Conn<^,  on  behalf  of  Ross  ft  Co..  ac- 
cepted Sullivan's  ivopoeltlon,  and  drew  a 
draft  UP4H1  Roes  ft  Co.,  which  was  received. 
IndMsed,  and  the  proceeds  apprcHpriated  by 
Sanivau.  and  Sullivan  receipted  for  the 
amount  That  Sullivan  then  requested  Con- 
nolly to  assist  him  in  procuring  tugs  for  the 
work  of  rafting  the  logs  to  the  Sault  That 
Sullivan  then  left  Alpena.  That  afterwards, 
at  the  Sault— at  Just  what  time  does  not  ap- 
pear,—It  was  agreed  that  the  logs  should  be 
cut  up  into  Inmba:  on  Joint  account  That 
in  accordance  with  that  understanding,  he, 
Connolly,  went  to  Marquette,  and  had  a  type- 
written agreement  ooiuslsting  of  two  pages, 
prepared  in  duplicate  by  Mr.  Clark,  an  attw- 
ney,  brought  It  to  the  Sault,  and  submitted 
It  to  Sullivan,  niat  Sullivan  objected  to 
some  of  its  terms,  whereupon  Sullivan,  Con- 
nolly, and  one  Weller  went  to  the  office  of 
B.  S.  B.  Sutton,  an  attorney  at  the  Sault 
when,  after  some  time  spent  In  discussing 
the  matter,  Interlineations  were  made  by  Sut- 
ton In  the  writing  which  had  been  prepared 
by  Clark,  a  third  typewritten  page  was  add- 
ed, and  the  agreement  was  then  and  there 
executed  by  Sullivan  and  Rosa  ft  Co., 
GDonidly,  and  witnessed  1^^  Sntton  and  Wd- 


ler.  The  agreement  red  tea  Sullivan's  InaUL 
Ity  to  pay  the  Indebtedness,  and  his  de^re 
to  remove  the  logB  to  the  Sault  or  any  other 
plac^  at  the  option  ol  Boss  ft  Co.,  and  ob- 
tain further  advances  for  such  removal,  and 
Bobs  ft  Co.  thweby  agree  to  make  advances 
"for  the  purpose  of  towing  and  d^vering 
said  logs."  and  "paying  tar  the  sawing" 
thereof;  and  It  Is  agreed  that  Ross  ft  Ca 
"shall  have  the  same  right  to  the  -said  logs 
and  lumber"  as  they  have  undo-  f  orm^  agree- 
menta  That  the  removal  of  said  logs  sball 
be  at  the  risk  and  expense  of  SulUvan.  That 
from  the  sale  ot  the  logs  or  limibo:,  Ross  A 
Co.  sliall  first  be  paid  all  advances  and 
stumpage,  and.  If  a  pr<^t  shall  remain,  Sul- 
livan shall  recrive  one-third  and  Ross  ft  Oa 
two-thirds  thereof.  And  then  occurs  what 
was  added  to  the  contract  by  SottMi,  and 
all  of  the  third  page  of  the  instrumeot. 
which  Is  as  follows:  "And  the  basis  of  the 
divtslOQ  of  the  profits  shall  be  based  upoo 
the  prices  mentioned  in  a  contract  drawn  bot 
not  entered  Into  between  the  parties  hereto, 
and  now  In  the  hands  of  F.  O.  Clartt  of  Mar 
quette,  except  as  to  mill  culls,  and,  as  to 
those,  they  shall  be  equally  divided  between 
the  parties  ho'eta  (Basis  of  value  of  Nor^ 
way  pine  to  be  $6  for  long  and  ^GO  for 
short  logs,  and  profits  to  be  divided  as  above 
stated.)  And  It  la  mntoally  agreed  by  and 
between  the  parties  hereto  that  Ross  ft  Co., 
ot  the  second  part  shall  have  the  right  to 
pay  all  the  moneys  mentioned  In  this  agree- 
ment as  a  farther  advance  tor  towing  and 
catting  said  logs  at  mill  to  the  parties  to 
whom  It  la  due,  and  In  fact  if  they  deem  it 
necessary,  to  control  the  business  In  every 
particular,  to  tb^  own  satisfaction.*'  The 
day  of  the  month  on  which  the  contract  was 
eoitered  Into  Is  written  In  with  a  pen,  and 
aeveral  InterllneatlonB  are  made  with  pen 
and  Ink.  The  pax>er  Itsdf  clearly  Indicates 
that  the  first  two  pages  were  pr^nred  as  a 
completed  contract  befwe  the  addition  of  the 
third  page.  Sutton  and  Weller  were  both 
sworn,  and  oorroborate  Gcmnolly.  Sattoo 
testifies  that  he  prepared  the  third  page,  and 
that  the  Interlineations  and  emsarm  were 
made  by  lilm  as  a  result  ot  the  conference: 
that  the  lett«*8  "B.  S.,"  appearing  In  tlw 
margin  opposite  each  lnta*Iineatloa  or  eras- 
uire  were  written  by  him,  and  that  all  three 
sheets  were  attached  before  the  paper  was 
signed.  Sutton  was  directed  to  iwepare 
copies  and  file  the  tnstnmient  and  did  so- 
He  was  thw  deputy  cleric  The  original  was 
found  In  the  clak's  office  at  the  Sault  in- 
dorsed as  follows:  "Received  and  filed  Jone 
the  24, 1884.  B.  S.  B.  Sutton,  Deputy  Clerk." 
A  copy  was  sent  by  SutUm  to  Munislng  to  be 
filed  there.  Such  copy  was  produced,  antl 
indorsed  therem  was  Suttcm's  certificate,  as 
deputy  (derk,  that  It  was  a  true  copy,  dated 
June  26,  1884.  It  was  further  indorsed  as 
follows:  "Bec'd  and  filed  this  1st  day  of 
July,  1884.  Tbos.  Nahboi^ash.  Town 
Olerk."   SulUvan  admlta  Us  signaturci,  bui 


Digitized  by 


Mlcb.) 


SULLTVAN  e.  BOSS*  ESTATE. 


828 


ucwuBtfl  fiv  It  u  ft^owa:  "Well,  I  wu  to 
■tart  with—  He  bod  been  qoBrrkliiff  with 
the  men  a.  food  deal,  and  dlaohaiged  the  tag 
captains  tlicrek  and  had  quite  a  time;  and 
he  aald  t»  me:  *Halt  of  theaa  fellows,  Tom. 
tUnlc  tboae  losa  are  junxBt  and  I  want  yon 
to  make  a  oontract  to  tnm  over  those  logs, 
a  bill  oC  aale^  abowlnf  ttie  real-^  X  was 
raftlns  tbe  same  di^.  We  were  rafting  at 
the  same  tlma  And  I  told  Urn:  'All  right 
Go  and  make  oat  a  omtract'  Wbateror  It 
was,  I  told  him  to  go  and  make  It,— an  agree- 
ment or  ctmtract,  whatever  It  was;  that  I 
would  sign  It;  and  when  I  got  ba^  from 
the  mill  I  signed.  I  was  in  Mr.  Sutton's  of- 
fice wboL  I  signed  It  I  went  down  to  the 
mOL  There  was  a  little  raft  coming  In,  and 
I  went  down  with  the  raft,  and  come  down 
the  other  way,  and  come  up  the  road.  The 
miU  was  down  a  mile  or  so.  I  came  down 
Into  Mr.  Battm's  office,  and  tbey  w«e  In 
thfioe  *  *  *  Q.  What  were  the  tarns  of 
tbe  papw  yoQ.  signed?  A  Oh.  it  wa»-the- 
amae  of  <t  was— &  bill  of  sale  turning  orer 
tbe  right  oC  tbese  logs  to  Mr.  OonnoUy.  or 
Boss&OOb  Q.  What  kind  of  alo<dclng]^eca<tf 
paptf  was  It?  A  It  was  Just  one  sheet  of 
pv^.  I  do  not  remembo-  whether  It  was 
■trpewrittoi  or  In  handwriting."  On  cross- 
exnmlnatlon  he  admits  that  Sattw,  Weller, 
and  Connolly  were  present  when  he  signed 
the  papa>,  and  says  tbat  be  could  not  tell 
bow  l<Hig  he  wtm  at  Sutttm's  <^ace;  that  Gtm* 
noDf  and  be  did  not  go  to  Sutton's  office  to- 
gether; tbat  be  nerer  signed  but  me  paper 
at  Sutton's  offio&  "I  was  not  present  when 
lie  told  Mr.  Sutton  what  to  put  Into  it  I 
went  down  to  the  raft,  and  went  down  to 
the  mill,  balf  a  ndle  down.  I  was  not  pres- 
ent at  tbe  time  any  direction  was  a^ven  In 
regard  to  It  I  mean  to  be  xmdorstood  that 
at  tiie  time  I  came  In,  after  I  bad  been  down 
to  the  mill.  It  had  all  ben  drawn  up.  I 
didn't  hear  any  InstrttCtl<niB  given  by  any- 
twdy,  or  by  Mr.  GonnoUy,  what  to  put  into 
It.  I  didn't  bear  any  Instroctifnui  by  Mr. 
Wdler  what  to  put  into  It,  and  I  didn't  give 
any  myself  as  to  what  to  put  in  It,  and  I 
do  not  know  who  did  give  tbe  Instructlona 
what  to  put  in  It  I  was  not  there.  Q. 
Wasn't  It  reod  orer  to  you?  A  Well,  X 
am  not  posttlTe  whether  It  was  or  not  It 
was  to  be  a  bill  of  sale  taming  over  the 
logs,  and  giving  the  ri^ts  to  Boss.  Mr. 
ConiK^  told  me  what  It  would  be  upon  tbe 
doc^  Q.  Tou  81^  yon  are  not  podtlve 
whether  It  was  read  over  to  yoa  or  not?  A 
No,  I  am  not  Q.  Yon  want  to  stand  on 
that  answw?   A  Yes,  sir.*' 

It  is  urged  that  this  contract  giving  Roes 
&  Oo.  two-thirds  of  the  margin,  was  a  bard 
one;  but  Sullivan  had  beeu  anxious  to  sell 
tbe  logs  at  $8.50  per  1,000,  or  $(J  for  ship- 
ping culls,  (12  for  common,  and  $33  tor  up- 
pers, but  by  this  contract  tbey  were  to  be 
charged  up  to  this  venture  at  $6.50,  $12.S0, 
and  $33JS0,  and  Sullivan  was  to  receive  one- 
tUrd  <tf  the  proAts  over  and  above  those 


figures.  SuUlvan  raideavors  to  sapport  Us 
tbewy  by  instancing  conduct  ca  the  part  of 
Connolly  which  It  is  claimed  is  Inoondstent 
with  this  written  contract  In  conslderlnK 
Connolly's  conduct  it  most  be  btmie  In  mind 
that  undor  all  the  agreements  tbe  title  to 
these  logs  remained  In  Boss  ft  Ca;  that  Bosb 
ft  Co.  wwe  Interested  In  them  before  they 
woe  rafted  In  the  sum  of  V4S,200r^ear^' 
60  per  cent  of  the  value  placed  npon  them 
Sullivan.  It  must  be  remembered,  also, 
that  in  the  agreemuit  of  June  24tb  Ross  & 
Co.  expressly  reserved  the  right  to  pay  all 
mone^  directly  to  tbB  parties  entitled  there- 
to, and,  if  Ross  ft  Oo.  deemed  It  necessary, 
they  might*  ^fm****^  contrcd  of  tha  business 
In  every  particular.  Although  these  provi- 
sions wwe  not  Incorporated  In  tbe  contract 
until  June  24tb,  It  Is  evident  that  the  orig- 
inal draft  was  prepared  before  any  rafting 
at  towing  was  dcme;  and,  If  It  be  assumed 
that  the  contract  was  In  existence,  Its  pro- 
visions had  evidoitly  been  talked  over  prior 
to  its  execution.  In  June,  Connolly  con- 
tracted for  a  tug  at  Detroit  In  tbe  name  at 
Ross  ft  Co.  But  Sullivan  does  not  deny 
Connolly's  statement  thatat  Alpena,  on  Mt^ 
28th,  be  was  requested  to  aasist  in  getting 
tugs  for  towing  rafts  to  the  Sault  Wellw 
went  from  Alpena  to  Detroit,  and  was  re- 
quested by  Connolly  to  send  up  taa  or  mwe 
tags.  Sullivan  was  unknown  In  Detroit 
Boss  ft  Co.  wwe  known,  and  had  standing 
and  credit.  The  contract  at  Detroit  was  en- 
tered Into  by  Weller  for  Boss  ft  Oo.  Con- 
nolly's telegram  of  Jane  22d  to  Lamb,  vidio 
was  foreman  at  the  mill,  dbrectlng  him  not 
to  commence  salHng  'imtll  I  see  SuUlvan," 
and  tbe  letter  of  June  28d,  Instructing  Lamb 
not  to  put  any  nu»e  logs  Into  the  Seymour 
boom  "untU  we  arrange  aboat  sawing  tbem," 
80  far  from  ignoring  Sullivan's  voice  In  the 
matter,  distinctly  refer  to  a  conference  with 
Sullivan  before  anything  further  was  done, 
and  are  perfectly  consistent  with  pending 
negotiations,  Connolly's  anxiety  for  some 
definite  understanding  respecting  the  w<^ 
about  to  be  undertaken,  and  the  execution  of 
tbe  contract  on  tbe  day  following.  Connel- 
ly's two  letters  to  Ross  ft  Co.  were  but  a 
part  of  a  correspondence,  all  of  which  Is  not 
given.  They  are  not  inconsistent  with  nego- 
tiations culminating  In  the  contract  Jost 
wben  the  difficulties  between  the  tug  cap- 
tains and  Connolly  took  place,  or  when  the 
conversations  were  bad  In  which  Connolly  In- 
sisted that  Ross  ft  Ca  were  owners,  cv  when 
Connolly  engaged  rooms  at  the  Sault,  does 
not  appear.  It  is  not  Inconsistent  with  the 
existence  of  the  agreement  or  with  Its  con- 
templation that  C(maoUy,  after  be  had  as- 
sumed or  contemplated  control,  should  exer- 
cise tbat  control,  and  place  himself  in  a  posi- 
tion to  direct  affairs;  that  he  should  direct 
or  discharge  tug  captains,  or  ^ploy  or  dis- 
charge any  pawn,  even  Sullivan  himself, 
or  refer  to  Sullivan  as  fweman,  pay  out 
moneys  to  the  persons  entitled  to  it,  engage 
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togs,  taKe  rooma  Kt  the  Saolt,  employ  a 
bookkeeper,  open  an  account  with  the  busl- 
aess*  and  in  disrates  with  parties,  who  In- 
slsEed  that  they  wwe  in  Sullivan's  employ, 
assert  a  different  management  or  prc^etm- 
shlp.  Not  is  It  Incmisistent  with  the  con- 
tract that  he  should  say  to  Collins,  who 
wanted  to  hoy  the  tlmbor,  fliat  it  he  could 
make  a  prcAt  Ross  Jk  Co.  conld.  They  had. 
thai  an  interest  in  the  profits.  SnlUran  had 
had  the  management  and  swing  until  after 
the  date  of  this  omtract  Tba  tag  captains 
regarded  him  as  their  employer,  and  they 
resented  Oonmdly's  interference.  Connolly 
explains  folly  why  he  took  the  reins. 

The  first  Item  of  bookkeeping  in  the  "T.  Q. 
SulltTan  Special  Account"  la  under  date  of 
July  81, 1S84,  allhoagh  item,  dated  July 
10th,  and  two  othoa,  dated  July  2&th,  appear 
to  hare  be«i  Ivought  Into  the  account  be- 
tween Hay  2801  and  July  3lBt  Aside  fnmi 
these  items  m«itioned,  over  912,000  had  been 
disbursed,  and  Is  charged  up,  not  in  the  spe- 
diU  account,  bat  in  SuillTon's  account  for  ad- 
Tances.  On  June  28th,  Connolly  drew  drafts 
upon  Boss  &  Co.^— one  In  fevor  of  "L.  P. 
Trempe,  tug  Mystic,"  for  $1,000;  anothv,  in 
favor  of  "S.  B.  Orummond,  tug  Swain,"  for 
$1,500;  and  anotha,  of  9400^'  in  ta.vot  of 
Gewge  Kemp,  for  coid  furnished  tug  Swain; 
and  on  Jane  30th  another  in  favor  of  George 
Kemp  for  9308^7.  On  June  SOtfa,  StdUTan 
receipted  to  Boss  &  Co.  for  53,283.67,  the 
amount  of  the  af«flsaid  drafts,  specifying 
the  drafts,  to  whom  paid,  and  the  purposes 
far  which  paid.  On  June  24,  18S4,  Sullivan 
recdpted  to  Boss  ft  Co.  for  9200,  "as  ad- 
vances to  p^  men;"  on  July  5th,  for  90Si 
"for  sawing  at  Seymour's  mlU;"  on  July  7th, 
for  91>377.02,  "for  labor  sawing  (Including  P. 
M.  Ohnrch's  account  of  9111.33)  and  rafting 
logs;"  and  on  July  8th,  for  9282.20;  "to  pay 
uuan  tar  watering  and  rafting  logs."  On 
July  9th  Connolly  drew  aa  Boss  &  Co.  fo^ 
$748.43,  in  favor  of  tug  Mystic,  L.  P.  Trempe, 
owner;  <m  Jidy  12th,  a.  draft  In  favor  of 
T.  a.  SnlUvan  for  $245.38;  on  Joly  12th.  a 
draft  In  favor  of  S.  B.  Chrumnumd  for  91|000; 
on  July  14th,  a  draft  In  favw  of  W.  A.  Burt 
&  Co.  fbr  $242.45;  and  on  July  21st,  a  draft 
In  favor  of  T.  G.  SoUivan  fbr  $1,440.  Sulli- 
van receipted  to  Boss  ft  Ga  for  the  amoum 
In  each  Instance,  except  tme,  when  the  draft 
was  in  favor  of  SoUivan,  and  in  the  receipt 
the  purpose  fbr  which  the  proceeds  were 
used  was  nteclfled.  On  August  6th  ConnoUy 
drew  a  draft  favor  of  Burt  ft  Go.  for  $1,600, 
and  Sullivan  receipted  for  the  amoont  *to 
pay  labor  at  mill,  rafting  and  towing,  and 
other  accounts  connected  with  my  buiness." 
On  Angnst  11th  Conm^  draws  draft  ftivor 
of  Sullivan  for  91*100,  and  Sulilvan  receipts 
tor  the  same  "to  pay  Bun^y  accounts  con* 
nected  with  my  business."  During  Septem- 
ber, October,  and  November,  1SS4,  drafts 
aggregating  over  910,600  are  drawn  in  ftivor 
of  Sulilvan  and  other  parties  tm  account 
sawing  inmb«r,  rafting,  towing,  wages,  etc. 


and  In  each  case  SnlUvan  receipts  for  same. 
The  proceeds  of  these  drafts  may  have^  in 
some  Instances,  passed  through  Solll  van's 
hands,  but  In  moat  lurtances  tiiej  woe 
drawn  In  favw*  of  other  parties,  and  no 
claim  can  be  made  that  as  to  the  latter  Solll- 
van's  ittodpt  as  fbreman  was  at  all  neces- 
sary for  any  purpose.  A  number  of  blUa  for 
towing,  etc,  were  made  out  to  Sulilvan.  In 
some  instances  these  bills  were  O.  K.*d  by 
Sulilvan.  The  only  bill  made  against  Bess 
ft  Co.  is  ttie  bin  for  the  tug  engaged  at  De- 
troit, under  the  contract  made  by  Wdler. 
On  June  8,  1884^  Sullivan  writes  Conwdly  aa 
follows:  "ISr.  M<^ell  has  beat  to  see  the 
timber,  and  got  back  to^y.  I  don't  know 
as  I  can  make  any  bargain  with  him  or  not, 
yet  He  is  a  pretty  close  fellow.  But  I 
think  I  wiU  make  a  bargain  with  MCPhee, 
of  Alpena.  He  was  satisfied  with  the  logs. 
He  says  they  are  better  than  I  represented 
them  to  htm.  He  will  let  me  know  as  quick- 
ly as  possible.  I  was  up  to  the  landing, 
took  up  ancluaa  and  chains  and  line,  bat 
there  was  too  much  Ice  to  start  to  work,  m> 
I  came  back  her^  and  Finn  and  I  concluded 
to  wait  until  the  tug  Swain  oomea  up  ae- 
onrdlng  to  airangements  yoo  and  I  mada 
She  ooj^t  to  be  here  by  to-monow."  On 
August  11,  1884,  BulUinin  vrltea  Oonntdly: 
"la  reference  to  conversation  we  had  to-day 
as  to  insurance  of  cargoes  now  loading  at 
dodc  f(ff  Detroit  and  Sandusky,  I  wish  to 
inftmn  yon  that  I  do  not  vriah  you  to  Insnie 
tills  Inraber  or  any  other  that  I  may  sell  to- 
be  delivered  by  vessel,  vrlthout  flrst  having 
written  Instructions  from  me."  On  August 
20,  1881,  Sulilvan  writes  to  Boss  ft  Co.,  at 
Qnebec,  as  follows:  *^  take  the  privll^e  of 
writing  to  you  to  see  if  you  would  make  a 
deduction  on  the  stnmpage  of  what  pine  I 
have  had  from  you,  for  I  am  paying  xxm 
much  for  it  per  thousand  feet,  as  the  quality 
of  pine  on  ttiese  landa  Is  not  good  enou^ 
I  to  command  92.50  per  thousand  at  aU.  Ton 
know  It  has  been  cleaned  of  all  tbe  cream 
timber  for  board, -sonare  timba,  and  taken 
Tery  closely  at  that  Hie  conseqnoice  la,  X 
have  to  suffer  the  loss.  It  is  very  shaky, 
and  that  lowers  the  inlce  awfully.  I  have 
put,  at  the  lowest  calcnlatkMi,  $20^000  Into 
the  Job,  besides  what  money  I  have  had 
from  you,  $15,000  of  which  I  have  to  pay 
yet  The  other  waa  cash  that  I  had  saved 
before,  besides  my  own  work  for  16  months, 
and  80  teams'  work.  I  got  snppHes  and  rlg> 
ging  fw  to  put  In  10  mUUoDS,  and  flw  tim- 
ber did  not  hold  out,— only  less  than  8  mil- 
lions. Mr.  Wellor  represented  ib»  lands  to 
cut  12  or  15  mlllloiu,  and  bound  me  to  put 
In  10  mllUms  at  least;  and,  of  course,  if 
the  timb»  had  stood  out.  It  woidd  have 
helped  me  greatly  to  have  got  In  2^  mli- 
Uons  more.  Of  course,  In  binding  me  to  pot 
In  10  millions,  he'  bound  yon  to  ftmish  It 
I  had  tots  of  suivlies  left  to  do  it  and  th^ 
lie  on  my  hands  now.  At  the  ivesoit  peia  I 
am  p^ing  you  for  tbe  stnmpage^  I  will  have 
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bat  very  little  left  to  pay  mj  other  debts,  and 
*  i»7  nothing  for  myself;  but  I  do  not  care 
for  myself  so  mncfa.  Now,  I  want  you  to 
make  a  deduction  In  the  stnmpage  of  60 
ceata  per  thousand  feet,  and  that  wUI  be 
elTlng  you  more  than  any  othn-  man  that 
nnderstands  lumber  would  give  last  fall.  1 
talked  to  Mr.  Connolly  and  Mr.  Weller  about 
this,  and  cannot  get  any  satisfaction.  Now, 
tn  reality  they  are  liable  to  the  law  for  not 
fumishlDg  me  10  millions  of  timber,  but  I 
do  not  want  any  law  at  all,  aa  I  hare  neT«: 
bad  a  lawsuit  in  my  life,  and  I  hope  will  not 
hftre  any  with  you,  as  I  hope  probably  to  do 
a  good  deal  of  business  with  yon."  Sullivan 
now  claims,  however,  that  when  this  tetter 
was  written. he  had  sold  these  very  logs  to 
Robs  &  Co.  as  9,000,000  feet  at  fO  per  1.000, 
and  In  the  deal  his  indebtedness  to  Soss  & 
Oo.  was  entirely  wiped  out,  and  there  was  at 
that  time  a  balance  coming  to  him  of  be- 
tween sixty  and  seventy  thousand  dollars. 
Further  comment  on  this  letter  would  seem 
to  be  unnecessary. 

October  27,  1881,  Sullivan  executed  to  Kosa 
A  Co.  a  bfl]  of  sale  of  a  large  number  of 
bonea  for  the  sum  of  $9,230.  The  bill  re- 
cites that .  wbereos  said  SolUvan  "has  been 
unable  to  pay  said  indebtedness  In  full,  that 
it  is  further  understood  and  agreed  that  the 
attove  sum,  hereby  paid  by  SulllTan  to  Boss 
&  Co.,  for  said  above-mentioned  property.  Is 
to  be  credited  upon  the  amount  owing  by 
SuUivan  to  Ross  ft  Oo.  iinder  the  Indebted- 
ness mentioned,  and  secured  by  said  cbattd 
mortgage,  and  shall  reduce  the  amount  now 
due  and  owing  under  said  secured  Indebted- 
ness the  fun  amount  of  the  purchase  price 
of  said  property  above  mentioned,  to  wit,  the 
sum  of  nine  thousand  two  hundred  and  thir- 
ty dollars."  In  the  fall  of  1884,  Sumran 
goes  to  the  woods,  and  writes  Connolly  from 
Grand  Marals,  sending  him  a  list  of  horses 
and  oxen  wdd  by  him  to  Weller  and  othon, 
erideudy  covered  by  the  chattel  mOTtgages 
bdd  by  Rosa  &  Oo.  He  says:  "I  will  send 
thou  things  to  R.  R.  aa  quickly  as  posd- 
ble,  but  Finn's  harness  I  will  send  neact 
stage.  I  did  settle  with  H.  Oamble  just  as 
be  told  yoD,  and  I  had  to  use  the  money  or 
starve,  and  I  did  not  like  to  get  that  flu- 
down  coming  on  winter;  but  I  have  not  set- 
tled with  any  person  else  but  the  Swede. 
He  settled  $112  of  his  account  with  me  by 
paying  Louis  Lamore  for  the  fixing  of  sail- 
boat, and  $36  Bd.  bill  that  was  against  us 
for  our  men's  board;  and  the  salltHmt  Is 
bere,  and  if  you  want  it  you  can  have  It;  and 
that  la  the  best  I  can  do.  I  have  not  settled 
with  James  Reld  yet  for  the  towing  of  those 
logs,  but  will  do  It  aa  quickly  as  possible. 
•  ♦  •  I  wtsb  you  would  get  my  acct  set- 
tled up  In  full,  and  If  you  and  Weller  give 
me  a  deduction  of  00c.  on  the  thousand  I 
would  like  very  much  to  have  It  done.  Also 
do  ytm  know  what  Brady  is  paying  for  those 
yards  In  I>etrolt,  or  what  he  Is  doing  with  the 
-  lomberr  Daoember  18, 1881  Sullivan  writes 


OonnoUy.  and  sa^:  'Ti  wTll  write  again  to 
Reld  to  s^d  me  the  charge  against  me  for 
towing,  and  I  will  forward  to  you.  •  •  • 
I  would  like  to  get  a  memorandum  of  my  ac- 
count  in  full  to  date,  and  also  an  account  of 
my  credits.  Tou  need  not  mind,  you  know, 
until  you  get  those  bills  of  Thurber's,  Ran- 
dolph's, and  settled  with  Seymour  at  the 
Soo  In  full.  Have  yon  found  out  what 
Brady  Is  paying  for  Hie  yard  for  lumber, 
and  Is  it  insured?  I  think  It  is  not  neces- 
sary to  Insure  the  lumber  at  Detour  until 
coming  on  towards  spring."  On  May  20, 1885, 
Sullivan  writes  Connolly:  "Mr.  Goddard,  the 
man  that  bought  from  Randolph,  has  been 
here  for  a  week,  and  has  closed  up  the  trade 
with  Randolph.  He  is  a  member  of  the  Bd. 
of  Trade  at  Saginaw,  and  understands  the 
present  state  of  the  lumber  market,  I  think, 
thoroughly.  He  says  he  will  do  everything 
for  me  that  he  can  to  s^  my  lumber  to  the 
best  advantage,  and  wanted  me  to  send  a 
man  to  Sa^^naw,  to  go  with  some  of  those 
bxryers,  and  show  them  the  lnntl>er;  so  I 
came  to  the  conclusion  it  was  better  to  send 
Spencer  down,  and  see  if  he  could  make  a 
trade  for  It,  as  I  think  he  can.  He  Is  a  good 
man  to  talk  up  lumber,  so  I  told  him  If  he 
finds  men  that  wants  It,  to  telegraph  you. 
Bfr.  Goddard  says  he  knows  now  pretty  well 
what  the  lumber  is,  on  account  of  seeing  the 
timber  himself,  and  of  course  we  have  the 
pick  of  It  He  says  be  thinks  he  can  find 
me  a  buyer  right  away,  and  says  I  want  to 
hold  the  lumber  at  Detour  strong  at  $14  or 
better,  straight  My  InstructionB  to  Spencer 
is  to  seD  straight  measure,  and  no  other 
way."  September  17,  1886,  Sullivan  writes 
to  Connolly,,  desiring  to  repurchase  some  of 
the  horses  sold  by  bill  ot  sale  of  Octot>er 
27,  1884.  He  says:  "Why  would  It  not  be 
best  to  charge  me  with  the  horsee  at  sched- 
ule price  last  fall,  and  let  me  pay  for  them 
as  fast  as  I  can,  with  Interest  I  wish  to 
God  Uiat  you  would  buy  McDonald  tract  and 
give  me  a  chanoe.  If  you  can,  to  make  some- 
thing this  wlnt«',  as  I  must  do  something 
this  winter.  If  possible,  to  make  a  good 
d^l  of  money;  and  the  only  way  Is  to  buy 
timber,  and  I  will  aeSl  it  to  you.  If  you 
could  only  get  me  the  timber,  I  can  get  back- 
ing, lots  of  it  to  carry  me  along  without  any 
money  from  yon  at  all,  by  giving  them  an 
interest  with  me."  In  1886  Sullivan  had  re- 
purchased some  of  the  h<»vefl  covered  by  bill 
of  aale  aforementioned,  and  in  Felvuary 
he  gives  Ross  &  Co.  a  draft  on  the  Pentu- 
sular  Land  Company  for  $1,060,  to  paj  for 
said  horses.  April  30,  1887,  Sullivan  bor- 
rows $500  from  Ross  &  Co.,  and  gives  a 
mmtgage  to  secure  the  amount  payable  In 
two  years.  A  raft  of  lumber  had,  in  Sep- 
tember, 1884,  gone  over  the  rapids  at  the 
Sault,  and  such  of  the  logs  as  were  picked 
up  were  sawed  at  Detour.  All  of  the  lum- 
ber sawed  at  the  Sanlt  bad  been  disposed  of 
before  the  dose  of  1886,  and  the  lumber  at 
Detour  was  dtepOMd  of  la  1887.   On  Feb- 
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ruary  26,  1888,  an  account  was  rendered  to 
Sullivan,  8bowlas  a  balance  in  favor  of  Ross 
&  Co.,  of  $23,664.43.  October  2,  18SS,  Roas 
died.  September  1,  1889,  a  Btatement  of  the 
account  fs  again  rendered.  On  Octobw  1, 
1888,  Connoil7  writes  SulUvan  asking  wben 
he  will  pay.  October  13.  1889.  SuUlvan 
writes  OonnoUy  the  following  letter:  "I  got 
home  Saturday,  and  found  your  letter  in  ref- 
erence to  RoBfl  &  Co.  Yon  can  tell  them, 
rather  than  hare  a  lairault  I  will  take  $5,- 
000;  but  aa  yon  know,  In  justice  to  me, 
th^  owe  me  a  great  deal  more  money.  If 
this  li  not  paid  to  me  before  long,  I  will 
have  to  take  proceedings  to  collect  what  th^ 
in  justice  owe  me,  and  I  will  get  It"  Up 
to  this  time  no  claim  had  been  made  by  Sul- 
livan that  he  was  not  Indebted  to  Ross  & 
Co.,  or  the  estate. 

Suppose  It  be  conceded  that  there  was  suf- 
ficient in  the  circumstances  Immediately  sur- 
rounding the  execution  of  the  writing  of  Jime 
24tta  to  warrant  the  submission  of  thequestlon 
of  misrepresentation,  deception,  w  fraud  In  its 
procurement  to  the  jury  in  a  proper  case.  It 
to  well  settled  tbat  the  victim  of  a  fraud  must 
be  prompt  In  asserting  It  The  contract  Is  dat- 
ed June  24,  1884.  The  flrat  Intimation  glvei 
that  this  contract  did  not  correctly  represent 
the  r^tl(nu  of  the  parties  to  contained  in  the 
letter  of  October  13,  1889^  written  nearly 
one  year  and  ^ht  months  afto-  a  statement 
had  been  rendered  showing  all  the  expend- 
itures in  connection  with  the  rafting  and 
towing  of  the  logs,  the  manufacture  of  the 
same  Into  lumber,  and  the  expeoseff  and  pro- 
ceeds of  all  sales.  No  attempt  to  made  to 
explain  the  receipts  givm  by  Sullivan  In 
the  mean  time,  which  cover  eipendltnres 
Amounting  to  tens  of  thousands  of  dollars; 
the  pajmeata  made  by  Sullivan  amounting 
to  neariy  $10,000  to  apply  upon  the  very  in- 
debtedness which  Sullivan  now  Insists  was 
^amcded  by  the  ccmtract  of  June  1;  the 
mortgage  given  to  secure  the  loan  of  $600; 
the  appeal  to  Rosa  &  Co.  to  remit  a  portion 
of  tbe  stnmpage  charge;  the  payment  of 
$1,000  for  the  hwaes;  tbe  sale  by  Sullivan 
of  the  mortgaged  penKnuU  prop^y,  amount- 
ing to  over  $6,000.  «i  account  of  Roes  &  Co.; 
the  letter  rating  to  the  Insurance  of  the 
lumber;  the  receipts  given  tot  mon^  used 
"in  my  business;"  the  letters  written  after 
Sullivan  had  left  tbe  mill,  relating  to  the 
lomber  at  Detoor  and  Detroit,  tbe  towing 
bills,  the  sale  of  the  Inmbw,  and  tbe  appro- 
prlatlm  of  the  ivoeeeds  of  other  sales.  Thto 
testimony  does  not  rest  In  pan^  but  to  In 
vnltlng,  over  tbe  signature  of  SuUlvan  him- 
self. These  Instmmuits,  with  which  thto 
recwd  abounds,  are  absolute  InafdlcaUe 
upon  tbe  theory  wblcb  Sullivan  now  ad- 
vances, but  are  entlrdy  craslstent  with  tbe 
only  other  theory  advanced  In  tbe  caae^  via. 
the  existence  of  tbe  contract  In.  qneetiocL 
These  documents  are  referable  only  to  tbe 
contract  of  June  24tb.  That  contract  for- 
Dlabed  the  only  key  to  th^  sidutloa.  Tboe 


to  no  middle  ground.  Plalntlff  must  be  deem- 
ed by  these  writings,  covei-lug  a  period  of- 
three  years,  to  have  admitted  the  extotence 
of  this  contract,  and  acted  upm  It,  and  cttu- 
not  be  permitted,  after  the  lapse  of  five 
years  and  four  months,  to  raise  the  questloD 
of  fraud  in  its  procurement  Thto  contract 
was  signed  In  the  presence  ot  two  witnesses. 
No  claim  to  made  that  at  the  time  Ita  ne~ 
cutlon  It  was  not  read,  or  that  It  was  not 
correctly  read,  or  that  any  artifice  was  there 
employed  to  secure  Sullivan's  signature  there 
to,  or  that  It  was  there  stated  that  it  waa  a 
mere  bill  of  sale,  or  that  It  was  thwe  repre- 
sented to  be  a  papra-  other  than  what  it  pur- 
jKtrta  to  be.  Sullivan's  only  claim  to  tbat 
before  Its  execution  Connolly  told  him  that 
he  wanted  a  bill  of  sale,  and  went  to  have 
it  iirepored;  and  It  to  alleged  that  the  In- 
ference to  be  drawn  to  that  he  rdled  aptn 
Connolly's  statements,  made  before  Its  prep- 
aration, and  signed  tbe  paper,  sappoeing  it 
to  be  a  bill  of  sale  merely.  As  to  said  in 
Campan  v.  Lalferty.  60  Mich.  114,  117.  15 
N.  W.  40:  "No  man  coold  r^  vpoa  even  tbe 
most  solemn  written  instmmenta."  If,  upon 
such  evidence,  a  contract  may  be  dlar^ard- 
ed.  It  would  only  be  neceaeary  In  any  caae. 
although  all  the  precautions  as  to  the  pub- 
licity of  ^ecatlon  and  signature  of  witnesses 
be  obs^nred,  for  the  party  seddng  to  avoid 
a  contract  to  assert  that  b^ore  tbe  contrtaot 
was  prepared  the  other  iMrty  Infmned  him 
tbat  another  and  different  omtract  was  to 
be  prepared.  Instead  of  attempting  to  vary 
tbe  terms  of  a  written  Instrumrat  by  pan^ 
It  would  onl7  be  necessary  In  any  case  to 
set  up  prior  oonversatlMis  as  constitating  the 
contract,  and  tnruab  aside  the  wrlttra  Instru- 
ment with  the  unsupported  allegatloD  thai 
the  party  seeking  to  avoid  that  contract,  sup- 
posed that  the  contract  which  he  slgxMd  was 
that  previously  agreed  upon.  Weight  must 
always  be  given  to  the  foct  of  esecutloo;  and 
the  presumption  which  extota  In  bvor  oi 
written  instruments,  not  unc<nkS(dixiable  to 
their  charact^,  but  mntnally  advantaseoni 
In  their  provisions,  executed  by  parties  oom- 
petrat  to  contract,  and  between  wbom  no 
fldodsry  retotlons  extot,  In  tbe  presence  of 
witnesses  who  affix  their  dgnatures  as  such, 
cannot  be  overocmie  except  upon  testimony 
from  which  an  Inferwce  of  duress,  deception. 
mlsrepresentatlMk,  substitntion,  or  artifice  to 
cleaily  dedocible.  Campan  v.  lAfferty.  su- 
pra; BUmgbtw  T.  Boss,  64  Mich.  336,  20  N. 
W.  66;  TaylM  r.  Flecfcout^n,  90  Fed.  99. 
It  to  true  that  one  witness  testifies  that  Con- 
nolly, hetfxe  the  execution  of  the  contract 
of  June  24th.  told  him  that  Rosa  &  Co.  had 
pnrcbased  the  logs,  and  another  that  In  Oc- 
tobCT,  1884,  Connolly  r^eated  tbe  statement 
to  hlra.  Connolly  denies  tbat  be  made  either 
statement  Suppose^  however,  that  he  made 
either  or  both.  Tluor  were  made  to  tbM 
parties.  SoUlvan  was  not  misled  by  them. 
They  bear  upon  the  probabilities  of  tbe  exe- 
cution of  the  contract  and  the  credit  to  be 
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.<lTen  to  CosmoVj'M  tesflmonj.  Ntitber  the 
execution  of  the  contract  nor  tbe  admlsBlons 

-«t  plaintiff  depend  In  any  vaeamae  upon 
ConnoUy**  testimony.  There  It  a  wdl-aettled 
rale  adopted  by  courts  of  equity  In  actions 
brought  for  the  apeclflc  performance  of  coo- 

■Incta  for  the  sale  of  land,  whldi  It  seems  to 
a*  Is  equally  applicable  to  actloDS  at  law 
founded  upon  nmtract,  via.  that  a  party  set- 
ting up  part  perfwrnance  to  take  a  parol 
agreement  out  of  the  statute  of  frauds  must 
abow  acts  unequivocally  referring  to  and  re- 

■floltlng  from  that  agreonent,  and  done  with 

.«  direct  Tlev  to  its  paformanc&  In  other 
words,  part  performance  must  be  shown  by 

-acts  that  confirm  the  eristence  oi  the  con- 
4nct  HtUerd  t.  Bamadell,  Har.  (MiohJ  873; 
IfcUurtrle  t.  Bennette,  Id.  124  In  the  lat> 

'te  case  the  court  say:  *TbB  agreemoit  mt 
<q>  must  appear  to  be  the  same  with  the  one 
partly  performed.  There  must  be  no  equlr- 
ocatloo  or  uncertainty  In  the  case."  In  the 

^pneent  case  the  contract  upon  wbich  plain- 
tiff relies  rests  In  paroL  This  documentary 
«Tldence,  and  all  the  writings  that  passed 
between  the  parties,  exdudlng  from  conald- 
«mtlon  the  contract  of  June  24th,  so  tax 
ttom  Indicating  the  existence  of  the  agree- 
ment set  up  by  plaintiff,  are  vrticdly  inconals- 
tent  therewith,  and  immlstakably  show  that 
tbe  things  done  and  reUed  upon  to  take  the 

•.agreement  out  tit  the  statute  refer  to,  result 

-<nnn,  and  must  have  been  done  with  a  view 
in,  the  performance  of  some  agreement  other 
'tbsn  tttat  relied  upon  by  idalntlff.  Two  con- 
-tnGt%  bowerer,  are  set  up.  SuppoM  Oiat 

•boQi  rested  In  ptiroL  Can  there  be  any  doubt 

-aa  to  which  tUs  documentary  evidence  re- 

.4en  to?  The  object  of  tibt  statute  under 
ensldanillon  must  be  considered,  and  the 

-abfloas  duty  of  the  court  Is  to  treat  this 
mass  of  unexplained  documentary  evidence 

■.a«  coodnatre.  -A  propw  regard  tor  the  pnr- 
posB  <tf  the  statute  will  not  permit  a  party 
to  avail  himself  as  part  performance^  ot  acts 
done  which,  by  numerous  voluntary  writ* 
-loM  be  has  related  to  anodter  and  different 

■  contract  The  jvOgmmt  Is  therefore  revere- 
«d.  and  a  new  trial  ordered.  The  other  Jus- 

'tfoss  concurred. 


LB  MAT  T.  WIGKBBT. 
-^fleveme  Court  of  Ulcblgan.   Feb.  6;  1804.) 
OomntsBAnov  aw  Dbbd— AftBsamn  to  Gav> 

OSL  NOTBS. 

On  an  lune  whether  defendant  agreed 
ts  caned  notes  of  comploiaaat's  husband,  held 
'  br  defendant.  In  conslaeration  of  a  conveyance 

S'  complainant  of  her  prmerty  to  defendant, 
e  hasband  testified  that  defendant  so  agreed; 
that  complaioant  aereed  to  alen  the  deed  on 
the  cancellatioD  of  the  ootes;  tnat  he  told  com- 
.  .plalnant  that  defendaDt  woald  deliver  them  the 
-  next  day;  and  that  defendant  was  present  when 
the  conversation  occurred,  and  did  not  deny  that 
anch  was  tbo  agreement    Complainaut  testi- 
fied to  the  same  effect,  but  she  did  not  tenti^ 
that  defendant  said  aoytbinK  to  her  in  regard  to 
-tbe  notes.    Defendant  contradicted  the  hus- 


band's testimony  except  as  to  what  occnrred  at 
the  time  the  deed  was  dgned.  BOd  Insutficient 
to  show,  defendant's  agreement  to  caned  tbe 
notes. 

Appeal  from  circuit  court.  Delta  county.  In 
dumcery;  John  W.  3tone,  Judge. 

Bill  by  Philomene  Le  May  against  Emil  0. 
Wickert  There  was  Judgment  for  plaintiff, 
and  defendant  appeals.  Bereraed. 

3o3m  Powa>,  (Oahlll  &  Oetrander,  of  coun- 
sel for  appelant  C3ark  ft  Pearl,  fOr  ap- 
peUee. 

HOOKEB,  J.  The  complainant,  a  married 
woman,  filed  her  Ull  of  complaint  against  the 
defendant  to  set  aside  a  deed  made  and  de- 
Uvwed  liy  her  some  years  before.  Her  claim, 
as  made  upon  the  trial,  was  that  ber  hus- 
band was  Indebted  to  the  finn  of  Kttuer, 
Wittet  &  Co.,  of  irtiich  title  def^idaut  was 
a  monber,  to  the  amount  of  about  $3,000, 
and  that  she  deeded  the  prembes  In  contro- 
veny  to  defttidant  WiOkert,  nbiect  to  a 
mortgage  of  92,000,  upcm  Us  ivomise  toucan- 
eel  the  debt  and  surrender  the  notes  r^iire- 
sentlng  such  Indebtedness,  upon  which  notes 
sbe  appeared  to  have  beoi  an  accommodatira 
Indfvser.  It  appears  fmn  the  testimony 
tha^  at  tbe  time  the  deed  was  d^Irered,  tbe 
defendant  Indorsed  fl,000  upon  the  larger  of 
the  two  notes.  Some  two  years  later  au  ac- 
ti«L  was  commenced  by  d^endant's  firm  np- 
(m  these  notes  against  oomidalnants  husband 
and  herseU^  which  resulted  In  a  Judgment  for 
the  amount  of  the  notes  (less  the  lndorsem»it 
ot  fl,000)  against  the  fwmer,  tbe  actkm  fall- 
big  as  as^nst  complainant,  upon  tbe  ground 
that  she  was  a  surety  for  her  husband,  and 
that  the  note  was  Invalid  aa  to  her.  Sbe 
thereupon  began  this  sulL 

An  oamlnatlon  of  tbe  bill  shows  that  she 
nowhere  avera  that  the  defendant  made  the 
promise  to  ber  tbat  seems  to  have  be«i  re- 
lied upon  at  tbe  trial.  Sbe  alleges  tbat  she 
gave  flie  deed  without  recdvlng  any  con- 
sldnatlon  for  It  from  the  defendant  ot  any 
one  slse^  and  looceeds  to  ^Te  what  she 
"alleges  to  be  tbe  fiicts,"  vis.:  "That  about 
the  date  of  the  deed  bar  husband  came  to 
taw,  and  said  that  the  defendant  held  an 
old  note  against  htan  to  the  amount  of 
orer  fifteen  hundred  dollara,  and  Interest 
frmn  the  date  of  its  execution,  some  time 
In  188^  and  that  tbe  def«idaat  had  agreed 
that  If  be  would  pay  to  tbe  defendant 
the  sum  ot  one  thousand  dfdiars,  or  pro- 
cure a  deed  fkom  the  complainant  to  said  de- 
fendant at  the  ivemlses  In  controversy,  he 
(the  defendant)  would  cancel  and  dlsdiarge 
all  of  bis  claim  to  said  old  note,  and  <dd  In- 
debtedness wtalcta  bad  accrued  prior  to  tbe 
running  account  then  exlatlng  between  him- 
self and  said  defendant,  meaning  the  old 
note  referred  to."  Ttaereupon  "she  executed 
the  deed,  folly  believing  that  defendant  would 
carry  out  tbe  promise  to  cancel  the  said  note 
of  her  husband,  provided  she  conveyed  to  him 
the  said  lot,  and  wliich  her  husband  had  lu- 
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formed  ber,  at  aforesaid,  tte  uld  d^iendant 
bad  agreed  to  da"  Sbe  tbei  aQesea  "that, 
at  the  time  the  deed  mu  executed  and  dellT- 
ered  to  her  husband,  she  Inquired,  after  be 
had  taken  away  the  deed  to  Ibe  defoidant, 
whether  he  had  received  the  note,  or  notes 
Ui  return,  and  he  Informed  her  that  the  de- 
fendant claimed  that  the  notes  were  in  the 
bank,  and  be  would  get  them  and  ddlver 
them  to  him;  that  she  fregoaiUy  spoSte  to 
ber  husband  about  the  matter,  who  Informed 
her  that  be  had  endeaTored  ft-eqnently  to 
get  the  notes  from  the  defendant,  but  was 
unable  to  get  them."  Hie  bin  then  alleges 
Hut  tbe  defendant  sued  her  husband  f«-  the 
fan  amount  of  the  notes,  less  a  i»etended 
indorsement  of  $1,000,  which  defendant  claim- 
ed to  be  made  In  conslderatlim  of  the  deed 
In  qoestirai,  and  rantlnnes:  *Thus  your  ora- 
trbc  Is  Informed  and  bdleves,  and  therefore 
chafes  the  fact  to  tw,  that  tbe  said  defend- 
ant disregarded  his  Aid  promise  to  ber  bus- 
band,  based  upon  whldb  promise,  so  stated 
to  her,  sbe  executed  the  said  deed.**  After 
alleging  the  judgment  against  her  husband, 
the  bin  alleges  that  the  deed  was  without 
consideration  and  Told,  as  she  was  a  mar- 
ried woman,  and  It  was  made  at  tbe  request 
and  earnest  solldtatlon  of  her  husband,  with- 
out ccmslderatlon.  It  will  be  observed  that 
the  bin  states  that  the  deed  was  glren  up<m 
the  statement  of  the  hnstund  that  an  old 
note  of  11,600  was  Involved,  and  that  It  was 
the  Interest  of  Wlckert  In  the  same  that  was 
to  be  canceled.  The  case  Is  sougtat  to  be 
proved  by  tbe  testimony  of  complainant  and 
her  husband.  Royce,  the  notar?,  was  sworn, 
but  could  remember  nothing  about  the  trans- 
action. Mr.  Le  May  says  Ibat  the  debt  was 
owing  to  the  firm  of  Bittner,  Wlckert  &  Go., 
and  that  Wlckert  agreed  to  cancel  and  sur- 
render the  notes  If  he  would  procure  the 
deed.  He  does  not  relate  the  representations 
he  made  to  his  wife,  but  gives  a  conversation 
with  Wlckert,  substantially  as  alleffod  in  the 
bill.  He  says  that  he  spoke  to  his  wife  about 
it,  and  she  said  she  would  sign  the  deed  If  be 
would  cancel  the  notes.  He  also  says  that 
WI(Aert  was  present  when  the  deed  was 
signed,  In  which  his  wife  corroborates  him. 
He  mentions  two  other  witnesses  to  that 
transaction,  but  they  were  not  called.  He 
says  that  on  the  way  to  tbe  bouse  be  spoke 
to  Mr.  Wlckert  about  tbe  notes,  and  he  said 
he  would  get  them  the  next  day  for  him, 
and  that,  after  he  got  to  the  house,  bis  wife 
asked  him  (Le  May)  It  he  bad  the  notes,  and 
he  told  her  no;  Wlckert  would  get  them  the 
next  day;  and  the  foUowlug  conversation  oc- 
curred: "Q.  Was  Mr.  Wlckert  there  when 
tbe  conversation  took  place?  A.  Tes,  sir.  Q. 
Right  to  tbe  same  room?  A.  Tes,  shr.  Q. 
And  he  heard  It?  A.  Tes,  sir;  I  presume  he 
did.  Q.  What  did  Mrs.  Le  May  say  to  that? 
A.  She  said  It  wasn't  a  very  safe  way  of 
doing  business.  I  should  have  got  the  notes 
before  I  gave  him  the  deed.  Q.  What  did 
yon  say,  If  anything?       I  says,  1  guess 


he's  an  right  He  win  hand  Ibem  back  ts- 
momnr;  they  wfll  be  no  account  to  him.*  Q. 
Was  that  before  she  signed  and  delivered 
the  deed  to  hlmf  A.  Tea,  sir;  it  was  before 
abe  dgned  It  Q.  What  did  die  si^  when 
yon  made  that  remade  to  her?  A.  She  didnt 
like  to  sign  It;  and  I  told  her  thwe  was  bo 
danger;  she  inlght  sign  It  Q.  Did  she  tben 
rign  tt  wim  that  statement?  A.  Tes,  air; 
she  signed  the  deed.  Q.  Did  Mr.  Wldssxt,  at 
that  tlme^  make  any  objection  to  the  state- 
ment that  be  was  to  ddiver  up  UioBe  notes 
In  amrideratkm  of  ttiat  deed?  A.  He  made 
tiiat  agreement  with  me.  Q.  Did  he  say  that 
wasn't  the  agre«n«it.  when  you  told  your 
wife  tt  was?  A.  No.  no;  he  never  said  It 
wasn't  our  agreemoit;  no,  no.  Q.  Did  Mr. 
Wlckert  say  anything  when  she  asked  about 
these  notes?  A.  He  said  he  would  hand 
Oiem  back  to  me  the  next  day.  Q.  Did  he 
get  the  deed  at  tbat  time  teom  your  wife 
to  this  lot?  A.  Tes,  dr.  Q.  What  was  dose 
the  next  day,— did  you  have  any  talk  :il-o«t 
the  notes  the  next  day?  A.  Tea,  sir;  I  went 
In  there,  and  asked  him  for  those  notes.  He 
said  he  dldnt  have  them.  He  said  when  he 
would  go  to  the  bank  he  would  get  tben. 
Q.  Did  yon  ask  him.  after  that,  abont  the 
notes?  A.  A  good  many  dlffereat  times.  Q. 
Did  he  give  tbem  to  you?  A.  He  serw  ^Bd, 
sir.  Q.  What  reastm  did  he  give  for  not  str- 
ing them  up?  A.  He  gave  me  no  reason  at 
all,  he  kept  putting  tt  off,  and  at  last  I  gst 
tired  of  asking  htm."  Mrs.  Le  May's  vwalon 
ot  the  transaction  Is  someirtiat  different.  "Q. 
How  came  you  to  maKe  this  deed?  A.  Mr. 
Le  May  asked  me  to  do  It,  and  Mr.  Wlek^ 
would  eanod  his  dcft>t  and  notes  that  he  )Md 
agnhiat  btan  If  I  dgned  It  Mr.  Power:  I  ob- 
ject to  this  answer  of  the  vrltness,  oovnfng  a 
conversation  between  herself  and  husband  In 
the  alwence  of  Mr.  Wlckert  Q.  Now,  at  the 
time  you  made  this  deed,  was  tha«  anything 
aald  by  you.  or  any  person,  about  these  notes, 
when  Mr.  WIAert  was  thero?  A.  I  spoke  to 
Mr.  Le  May—  Mr.  Power:  I  object  mdeKi 
It  appears  that  Mr.  Wlckert  was  present  Q. 
She  testified  that  he  was.  A.  Tes;  I  asked 
Mr.  Le  May  If  be  bad  iKVugbt  those  notes. 
Q.  What  did  Mr.  Le  May  say?  A.  He  said 
that  be  would  go  down  with  Mr.  Wlckert, 
and  he  would  get  them;  that  he  promised  to 
give  them  to  blm.  Q.  Did  be  state  why  he 
hadn't  got  them  at  that  time?  A.  No,  sir; 
he  didn't;  not  at  that  time.  Q.  What  Sd 
ha  say.  if  anytUng?  A.  Well,  I  said  that 
was  no  way  of  doing  business,  but  still  I 
signed  the  contract  Q.  Tou  signed  tbe  con- 
tract relying  iqwn  the  promise  to  ddlvu- 
those  notes  and  cancel  the  Indebtedness?  A. 
Tes,  sir.  ICr.  Power:  I  object  to  the  last 
question  as  leading.  Q.  Did  you  receive, 
yourself,  any  pay  or  considers  Uon  for  mak- 
ing that  deed,  except  what  yon  have  now 
stated?  A.  No,  sir;  not  a  penny.  Q.  Now, 
after  this  deed  was  made,  to  whom  was  it 
delivered?  A.  Mr.  Wlckert'  Q.  There  at 
the  bouse?   A.  Tea,  sir.   Q.  When  yon  aik- 
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ed  for  those  notes,  where  were  they,  If  Mr. 
Le  May  had  got  them?  Didn't  Mr.  Wlckert 
My  anrthing  blntaeU?  A.  Not  that  I  remem- 
ber. I  wns  not  addres&ine  myself  to  Mr. 
Wlckert;  I  merely  asked  Mr.  Le  May.  I 
don't  remember  wheth^  Mr.  Wldcert  said 
anything  or  not  *  *  *  Mr.  Power:  Q. 
You  Buy  you  signed  this  deed  fbr  lot  8,  block 
64.  of  the  city  of  Escanaba,  at  the  request 
of  your  husband,  Joseph  Le  May?  A.  Yes, 
sir.  Q.  And  for  his  benefit,  in  ord»  to  bare 
his  business  get  along?  A.  Yes,  sir;  that  Is, 
lia,ve  tbe  old  ittdebtednes8,~'for  the  old  stand- 
ing debt.  Q.  Yon  didn't  have  any  talk  with 
Mr.  Wlckert  about  this  matter?  A.  No,  sir; 
I  never  had  any  talk  with  him.  •  *  ♦  Q. 
What  was  your  object  In  signing  the  deed  to 
Mr.  Wlckert?  A.  Merely  to  help  Mr.  Le  May 
out.  under  his  aoUeitationa.  Q.  To  cancel  [ 
his  indebtedness?  A.  Yes,  sir.  Q.  Had  you  ' 
any  other  motive  or  Inducement?  A.  No, 
sir.  Q.  Did  you  yourself  owe  Bittner,  Wlck- 
ert &  Co.  anything?  A.  No,  sir."  The  de- 
fendant contradicted  Le  May  In  all  essen- 
tial particulars,  except  as  to  what  occurred  at 
tbe  bouse  wben  the  deed  was  signed.  His 
atteattoa  does  not  appear  to  have  been  called 
to  that  Upon  his  failure  to  contradict  Le 
May  the  circuit  judge  appears  to  place  much 
stress,  but  we  cannot  consider  it  controlling. 
Etlr.  Le  May's  testimony  does  not  Impress  us 
as  being  entitled  to  greater  tredenoe  than 
that  of  the  defendant.  His  wife  says  that 
she  does  not  remember  that  Wlckert  said 
anything  when  she  spoke  of  the  notes;  that 
she  was  not  addressing  him,  but  merely 
asked  Mr,  Le  May.  She  seems  not  to  have 
said  anything  to  Mr.  Wlckert  afterwards 
about  it,  though  Le  May  says  he  asked  him 
frequently.  As  long  as  matters  ran  along, 
and  he  was  permitted  to  purchase  goods  upon 
credit,  these  parties  did  not  Insist  upon  the 
note.  When  sued,  we  may  reasonably  sup-  | 
pose  that  Le  May  would  have  made  this  de- 
fense if  he  had  any  faith  in  It  Perhaps 
be  did.  but,  if  so,  the  jury  evidently  did  not 
credit  it  It  may  be  truly  said  that  neither 
his  failure  to  make  such  defense  nor  the  dis- 
regard of  It  by  the  jury  could  bind  the  com- 
plainant, but  It  tends  to  corroltorate  our  opin- 
ion of  the  value  of  Le  May's  testlmoDy.  Aft- 
er looking  at  all  the  evidence,  we  think  that 
tbe  complainant  has  failed  to  prove  her  case 
as  alleged,  and  that  she  yielded  to  the  Im- 
portunities of  her  husband  to  aid  him.  The 
property  was  earned  by  him  with  such  assist- 
ance as  tbe  wife  rendered.  It  was  placed  in 
her  name,  but  she  admits  his  interest  In  It 
At  the  time  of  the  making  of  the  deed  he 
was  insolvent,  and  this  property,  worth  about 
92,500  to  $2300,  had  a  mortgage  amounting 
to  about  $2,100  upon  It;  and  be  was  still, 
and  for  some  time  after,  dependent  upon 
BUtner,  Wlckert  4  Oo.  for  credit.  It  was 
competent  for  the  complainant  to  deed  her 
property  to  whom  she  chose,  and  though  It 
were  as  security  for.  or  in  payment  of.  her 
husband's  debt,  the  deed  was  valid.   Tbe  de- 


cree of  the  circuit  court  will  be  reversed,  and 
complainant's  hill  dismissed,  with  costs  of 
both  oourts.   Tbe  other  juattces  concucrcd. 


BUHL  T.  FORT  ST.  UNION  DEPOT  CO. 

(Supreme  Court  of  Michigan.    Feb.  a,  IBM.) 

BmlBNT  DOMAIH— Cu)sino  Btbb>t— RlQHT  TO 
Damaobs. 

Under  Laws  1881,  Act  M,  nrovfding  that 
any  rallwny  company  may,  with  the  permiBaion 
of  the  common  council  of  any  city,  close  aoy 
street  within  the  limits  of  its  depot  grounds, 
but  that  the  company  shell  pay  to  the  parties 
entitled  to  the  same  any  damages  that  may  ac- 
orue  to  them  in  eooBequence  thereof,  the  owner 
of  property  on  the  comer  of  two  streets,  one  of 
which  is  so  dosed  for  several  blocks  directly 
besyond  hla  propertj,  thoeby  readeriiMt  it  less 
[  accessible  frun  that  dlreetioB,  cannot  recovw 
■  damages  fherefdr,  as  what  dama^  he  may 
i  suffer  are  damnum  absque  injuria. 

Error  to  drctdt  court,  Wayne  ootuty; 
Geor^  a.  Hosmer,  Judce. 

Action  by  Ghilatian  H.  Buhl  against  the 
F«i;  Street  Union  Depot  Company.  There 
was  a  judgment  for  defradant.  and  plaintiff 
brings  errw.  Affirmed. 

a  A.  Kmt,  for  appellant  James  F.  Jof 
and  F.  A.  Balcer,  for  ai^ellee. 

MONTGOMERY,  J.  The  common  council 
of  the  city  of  Detroit  racated  that  pwtlon  of 
Fourth  street  in  said  dty  extending  from 
Congress  street  to  Finrt  street  The  defend- 
ant thereupon  occupied  tbe  vacated  portion 
of  the  street  for  depot  purposes,  which  of 
course  resulted  in  closing  tbe  street  to  public 
travel.  The  action  was  bad  under  authcsrlty 
of  Act  No.  04  of  tbe  Laws  of  1891,  amenda- 
tory to  the  "Union  Depot  Act,"  so  called.  The 
amendatory  section  of  1891  provides  that 
"any  corporation  organized  tmder  this  act 
i  shall  ha^e  power,  with  tbe  consent  of  the 
common  oouncU  of  any  dty,  or  tbe  Tillage 
board  of  any  village,  In  which  tbe  station 
and  depot  grounds  of  such  company  are  lo- 
cated, to  occupy  and  dose  any  highway, 
street  or  alley  within  the  limits  of  its  station 
and  depot  grounds,  but  such  oompeuy  shall 
pay  to  the  parties  entitled  to  the  same,  any 
and  all  damages  that  may  accrue  to  them  in 
consequence  of  the  dosing  of  any  such  high- 
way, street  <x  alley;  and  such  damages  may 
be  recovered  in  an  action  on  tbe  case  In  any 
court  of  competent  jurisdiction."  The  plain- 
tiff Is  tbe  owner  of  a  brick  block  frontlu); 
Fourth  street  and  extending  from  Lamed 
street  to  Congress.  He  brings  this  suit  to  re- 
cover damages  resulting  to  his  property  from 
the  closing  up  of  Fourth  street  between  Con- 
gress and  FOTt  The  portion  of  the  street 
beyond  Congress  Is  made  less  accessible  from 
plaintifrs  property,  it  being  made  necessary 
to  make  a  detour  to  Third  street  Insitead  of 
passing  directly  though  what  was  formerly 
a  part  of  Fourth.  It  cannot  be  doubted  that 
there  has  been  some  resulting  dlaadvanlBge 
occa^orad  tff  the  dosing  of  that  portloa  of 
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tbe  street  Tbe  question  presmted  IB,  Is  the 
reanltlDg  InconTenlence  damnnm  obsque  In- 
juria, or  Bbonld  the  damages  actually  result- 
ing to  the  propertgr  be  beld  recoverable?  It 
Is  contended,  on  tbe  one  band,  tbat  sucb  In- 
convenience as  the  plaintiff  suffers  la  of  like 
character  to  that  which  any  member  of  Uie 
conunnnity  submits  to,  dlfferlns  only  In  de- 
gree. On  the  other  hand,  it  is  broadly 
claimed  that  under  the  statute  in  question 
any  persmi  who  is  actually  damaged  by  the 
dosing  of  the  street  Is  entitled  to  recover 
his  damages,  and  the  fact  that  it  is  difficult 
to  draw  tbe  line  showing  when  dein'eciatton 
of  prop^ly  vriU  end  does  not  militate  against 
tbe  right,  or  present  any  greater  obstade 
than  is  often  presented  in  atiux  classes  of 
cases,  and  that  the  question  can  safely  be 
left  to  the  good  sense  of  the  court  and  tbe 
Jury. 

1.  Under  tbe  right  of  eminent  domain, 
where  there  Is  no  other  limitation  of  the 
power  than  such  as  is  contained  In  our  coi^ 
stitntion,  whldi  provides  that  inivate  prep- 
ay shall  not  be  iakea  for  public  use  with- 
out Just  compensation.  It  Is  conceded  that  it 
Is  competent  tor  the  legislature  to  provide 
fur  a  puUle  Imivovement  which  may  wwk 
an  incidental  damage  to  ivoperty  without 
providing  compensation  for  property  not  ac- 
tually taken.  See  Pontine  t.  Carter,  82  Hldi. 
164;  Hindimnn  v.  Detroit,  8  Mlcb.  103;  Peo- 
ple V.  Ingham  Supirs,  20  Mich.  95.  And  the 
distinct  question  of  whether  the  discontinu- 
ance of  a  public  street,  or  its  approprlatimi 
to  other  purposes  than  that  of  a  highway, 
constitutes  a  taking  of  the  property  of  tbe 
nsos  generally  (other  than  abtitting  owners) 
has  been  distinctly  ruled  in  tbe  n^ative  by 
many  ot  the  American  courts.  See  HcGee's 
Appeal.  114  Pa.  St  477,  8  AtL  2S7;  Smith  t. 
Boston,  7  Cush.  254;  Paul  v.  Carver,  24  Pa. 
St  207;  Fearing  v.  Itwln,  6B  N.'T.  486; 
Hatch  T.  Railroad  Co.,  25  Yt  48;  Dia  llun. 
Corp-  (4th  Bd.)  i  06&  But  It  is  contended 
that  the  statute  In  question  Is  more  nearly 
analogous  to  those  constltotlonal  iwovlslons, 
which  exist  in  some  of  the  states,  that  prop- 
erty shall  not  be  taken  or  damaged  for  pub- 
lic use  without  Just  eompoisatlon,  and  It  Is 
urged  that  where  these  provisions  exist,  in 
some  of  the  states  at  Inst,  a  doctrine  has 
been  held  which  sustains  the  plaintiff's  omi- 
tention  here.  PlalntlfTs  oounad  also  relies 
upon  deddons  of  the  English  courts  as  sus- 
taining his  contention.  The  English  statote 
provides  for  compmsatlcm  to  the  owner  oi 
lands  Injuriously  affected,  and  it  has  been 
hdd  that  this  entitles  one  to  compensation 
whose  land  was  permanently  dimlnl^ed  In 
value  by  an  authorised  obstruction  to  a 
street,  although  his  lot  was  at  a  distance 
from  the  obstructioD.  McCartliy  t.  Board, 
L.  B.  7  a  P.  608,  L.  B.  7  H.  L.  243;  RaU- 
w^  Co.  V.  WalkCT*B  Trustees  7  App.  Oas. 
288l  Mr.  Sedgwidc.  In  the  eighth  edition  of 
his  work  on  Damages,  (section  1093.)  com- 
ments npoo  these  dedidons  as  follows:  "Hie 


dlspoirition  made  by  the  BngUah  oourto  ot  tte- 
questlon  of  redress  for  interferoice  with  ac- 
cess Crom  private  properly  to  streets  uiA 
highways  Is  particularly  deserving  of  nttm- 
tlon.  Under  the  rule  already  stated.  If  fte 
owner  had  suffovd  no  injury  to  his  right  «f 
ownership  he  would  have  no  right  of  actio* 
In  respect  of  his  Interest  in  lands,  U  there- 
hod  been  no  statutory  powers;  consequently 
be  cannot  maintain  a  dalm  to  eompensattoB- 
under  the  stotute.  The  claim.  thertfOrew 
seems  to  be  limited  and  defined  by  the  right 
of  access.  If  the  access  Is  token  away,  or 
rendered  less  oonvoiient,  and  the  value 
the  lands  depredated,  even  though  th^  d»- 
not  Immediately  abut  on  tbe  public  hlghway- 
or  rivw,  the  plaintiff  can  recover;  but  if  tbe- 
otwtmction  is  imly  tempwary,  or  an  Inooo- 
v«ilence,  divotlng  the  public  and  causing  ■ 
1<M8  in  custom  or  trader  ttie  damage,  as  h 
would  not  have  ghren  the  owner  any  lig^t  of' 
action  if  ttuxe  bad  not  been  any  stntnttvj' 
powers,  is  not  recoverable.** 

Tbe  plaintiff  also  dtes  cases  In  wbidi  the- 
otmstruction  ot  a  oonstltntional  ptoTUhm  c»- 
tltUng  the  party  to  compensattcm  where  prop- 
erty is  taken  or  damaged  Is  claimed  to  te 
suffldeutly  broad  to  indude  the  present  case. 
The  cases  dted  are:  Vigaej  City  of  OU- 
cago,  102  m.  64;  City  of  Qiicago  t.  Taylor, 
125  U.  S.  lei,  8  Sup.  Ot  820;  OottadUlk 
Railroad  Ga.  14  Nd>.  660;  16  N.  W.  475,  anO- 
17  N.  W.  120;  Railway  Co.  v.  Heads,  (NebuV 
42  N.  W.  83;  Railroad  Co.  t.  Janecd:.  30  Nelfe 
276;  46  N.  W.  478;  Harr^  RaUroad  Co. 
(Oa.)  15  S.  B.  783;  City  of  Omaha  v.  Kramer; 
(Neb.)  41  N.  W.  296;  Montgomezy  v.  Towd- 
send,-80  Ala.  488;  Ballroad  Co.  r.  Wllllara- 
aoa,  46  Ark.  439;  Morae  r.  Oity  ot  AUantav 
70  Oa.  611;  Town  of  Longmont  r.  Farter. 
14  Colo.  886,  23  Pac  44S.  In  tbe  case  eT 
Town  of  Longmont  v.  Park«  it  was  heM' 
that,  under  a  constitution  providing  compes- 
I  sation  for  lands  taken  or  damaged,  a  land- 
owner whose  means  of  Ingress  and  egress  ar» 
Interfered  with  by  Oie  construction  eC  a  di^ 
on  the  highway  abutting  his  land  Is  entitled 
to  recover  as  damages  depredation  of  tbe 
property  because  of  sndi  dltdi,— Bldummd, 
C,  dissenting.  In  Howe  v.  CStj  oi  Atlsnto- 
It  was  held  that  under  a  similar  ctmstlto- 
tion,  damages  resulting  to  the  abnttlng  owif 
er  from  a  change  In  the  grade  of  a  street 
could  be  recovered.  Hie  same  thing  was 
held  In  Montgomery  v.  Townsend.  In  RaU- 
road Co.  V.  Williamson  It  was  hdd  that  tbe 
owner  of  premises  abutting  upon  a  street  may 
recover  from  a  railroad  company  damagea  re- 
sulting to  his  prendsea  from  Um  otmstmctkn 
of  a  roadbed  In  Ito  rigjit  of  way  aloiiff  tbe 
street  In  such  a  manner  as  to  obstruct  access 
to  the  premises,  though  the  owner  has  no  In- 
terest In  the  fee.  In  the  ease  of  GIty  at 
Omaha  v.  Kramer  it  was  hdd  fliat  the  ood- 
stmetlott  ot  a  viaduct  oa  a  street  upon  wUck 
the  plataiturs  land  abutted  was  such  damage 
as  could  be  recovered  for,  the  court  stating 
that,  under  the  constitutional  j^ovisku  pro- 
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vldlng  tiiat  pn^erty  taken  or  damaced  shall 
be  paid  tor,  the  words  "or  damage"  Indade 
all  actual  damage  resulting  ftY>m  the  exerdse 
of  the  right  of  eminent  domain  which  dimin- 
ishes the  market  value  of  priTate  property. 
The  court  repudiates  the  English  mle  and 
the  rule  adcvted  in  FennsylTanla  that,  under 
such  a  iffOTisiont  no  damage  can  be  recovered 
exc^t  such  aa  the  plaintiff  would  be  en- 
titled to  sue  tor  and  recover  at  the  common 
law  If  the  act  had  not  been  anthoriced  by 
statute.  See.  as  to  the  English  mle^  3  Bedg. 
Dam.  f  1124;  the  Pennsylvania  rule,  BaUroad 
Go.  V.  Marchant,  119  Pa.  St  541. 18  AIL  000. 
In  Rigney  v.  City  of  Chicago  the  city  con- 
structed a  viaduct  or  bildge  along  Halsted 
and  across  Elnaey  streets  at  their  Intersec- 
tifm.  which  was  20  feet  west  of  piaintHTs 
premises,  fironting  on  Kinsey  street  The  via- 
duct hi  question  cut  off  all  communication 
with  ^listed  street  by  way  of  Kins^  street 
exc^t  by  means  of  a  pair  of  stairs  at  the  In- 
tersection of  the  streets.  Halsted  street  Is 
one  of  the  main  tlioroaghfares  of  Ghlcogo,  tm 
which  Is  operated  a  line  of  horse  railway. 
The  evidence  showed  that  the  value  of  plaln- 
tifTs  lot  was  largely  depreciated.  The  ques- 
tion la  considered  at  great  length,  and  the 
m8j<^ty  of  the  court  readi  the  conclusion 
'that  the  plaintiff,  under  the  facts  stated.  Is 
entitled  to  recovo*  compensation  for  the  In- 
Jury  to  his  property;  the  constitution  pro- 
Tiding  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  Just 
GMupensatlon.  Three  members  of  the  court 
dissented  from  this  opinion.— Justices  Scott 
Craig,  and  Sheldon.  The  supreme  court  of 
the  United  States.  In  City  of  Chicago  v.  Tay- 
U»,  followed  the  decMon  of  the  state  court 
and  affirmed  a  recovery  by  a  plaintiff  whose 
pnq^erty  waa  damaged  by  the  ccmstructlon 
of  a  viaduct  on  the  street  abutting  the  plain- 
tiff's premises.  Limitations  have  been  placed 
apon  the  rule  the  supreme  court  of  Illinois. 
In  City  of  Chicago  v.  Union  Bldg.  Ass'n.  102 
IIL  379,  the  plaintiff  sought  to  enjoin  the 
closing,  of  a  street  3^  blocks  from  his  prem- 
ises, wl^ch  act  he  (didmed  wwked  a  peculiar 
Injury  to  him.  The  court  say:  "It  has  been 
supposed  in  argument  that  our  constitution. 
In  providing  that  property  shall  not  be  dam- 
aged for  public  use  without  due  compensa- 
tion, necessarily  modifies  these  cases  [refer- 
ring to  Massachusetts,  Penusylvnnla,  Iowa, 
and  other  cases  dted]  to  some  extent,  as  af- 
fects the  present  question.  We  are  of  opin- 
ion that  this  Buppo^tlon  is  not  well  founded." 
See,  also,  the  case  of  City  of  East  St  Louis 
T.  O'Flynn,  119  HI.  200.  10  N.  E.  390.  The 
counsel  for  the  plaintiff  argues  that  these 
cases  were  wrongly  decided,  as  the  court  at- 
tonpts  to  determliie  as  a  matter  of  law  in 
each  case  whether  damages  have  resulted. 
This  only  Illuatrates  the  difficulty  In  drawing 
any  precise  Une,  If  It  be  admitted  that  one 
other  than  the  abutting  owner  is  entitled  to 
recover  damages  tar  tiie  obstructl<m  or  dis- 
contlnnance  ot  a  nutdle  street   Indeed,  it  Is 


not  altogether  clear  that  the  line  Intraided  to 
be  drawn  by  the  supreme  court  of  Illinois  Is 
not  the  one  Indicated,  namely,  between  an 
abutting  owner  affected  by  the  closing  of  a 
street  adjacent  to  his  premises  and  one  whose 
proper^  is  incidentally  affected  by  the  dos- 
ing of  a  street  in  another  block.  In  City  of 
East  St  Louis  v.  O'Flynn,  119  HI.  204,  10  N. 
B.  895,  it  Is  said:  "The  mly  question  that  can 
be  conddeved  in  this  court  is  purdy  a  ques- 
tion of  law.  It  Is,  can  defendant  as  a  mat- 
ter of  law  be  held  liable  to  the  plaintiff  fen* 
damages  resulting  from  the  vacation  of 
streets  and  alleys  betweoi  Front  and  Fourth 
streets,  the  vacation  being  In  another  block 
in  the  dty  than  that  In  whldi  plaintiff's  prop- 
erty is  situated?"  The  court  then  consld- 
&eA  the  force  and  effect  both  of  the  constitu- 
tional provldon  and  the  statute  of  the  state 
as  bearing  upon  the  subject;  the  constitution- 
al provlalcm  being  that  inivftte  propo^  shall 
not  be  tak^  m  damaged  for  public  use  with- 
out just  compouatlon,  and  the  statute  pro- 
viding that  when  pn^erty  Is  damaged  by  the 
vacation  or  doalBg  of  any  street  or  all«y  the 
same  shall  be  ascertained  and  paid  aa  pro- 
vided by  law.  The  court  say:  "Hem  plaln- 
tlfT'a  lot  Is  not  adjacent  to  the  streets  or  al- 
leys vacated.  It  Is  In  another  block.  Hie 
access  to  and  egress  from  his  lot  are  not  af- 
fected by  the  vacating  ordinance  passed 
the  dty.  The  street  In  ttont  and  the  alley 
In  the  rear  of  his  property  remain  opoi  as 
before,  affording  the  same  access  to  and 
egress  f^om  it  The  inconvenieiice  that 
would  be  occasioned  to  plaintiff  In  going 
from  the  street  in  front  of  his  house  to  a  par- 
ticular part  of  the  city,  on  account  of  vacat- 
ing and  d(Hdng  up  certain  streeto  and  alleys 
In  another  blodc  Is  the  'same  kind'  of  dam- 
age which  would  be  sustained  by  all  other 
persons  in  the  city  that  might  iiave  occasion 
to  go  that  way;  and,  although  the  Inconven- 
ioice  he  may  suffer  may  be  greater  In  de- 
gree than  to  any  other  peraou,  that  fact  would 
not  give  him  a  right  of  action."  The  court 
held  that  he  had  no  right  of  action.  In  City 
of  Chicago  V.  Union  Bldg.  Ass'n  It  was  held 
that  the  fact  that  property  owners  upon  a 
street  have  been  spedally  assessed  as  bene- 
fited by  the  opening  of  a  street  some  blocks 
off  and  have  paid  assessments  does  not  give 
them  any  special  property  In  said  street,  any 
more  than  any  other  taxpayer,  and  gives 
them  no  equitable  ground  to  enjoin  the  vaca 
tlon  of  such  part  of  the  street  The  same 
view  was  taken  in  Kean  v.  City  of  Elizabeth. 
54  N.  J.  Law,  402,  24  Atl.  490.  It  Was  said: 
"It  la  assumed  by  counsel  for  prosecutrix 
that  because  the  prosecutrix  was  assessed 
for  a  benefit  resulting  from  the  opening  of 
this  street  peculiar  to  hersdf,  she  got  a 
vested  right  In  the  continued  existence  of  tlii- 
street  of  which  she  could  not  be  stripped 
without  compensation.  But  this,  I  think,  Ia 
more  plausible  than  substantial.  While  the 
right  she  got  may  have  been  of  peculiar  bene- 
fit to  her  property,  yet  It  was  a  right  which 
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she  shared  with  the  public.  The  privllegif 

of  Mutng  the  street  wu  shared  by  each  mem- 
ber of  the  oommnult;.  It  may  not  have  been 
ef  the  sane  value  te  eadi  member  of 
the  communl47,  bat  tiie  risht  to  use  the 
street  was  In  each  cttiaeo  the  aame.  It  waa 
adiudTelr  a  public  right,  pat  mider  the  con- 
trol of  the  r^resentadTea  <^  the  public  It 
was  subject  to  altoatlon  or  ab(dltlon  when, 
in  the  Judgment  of  ttioBe  to  whom  the  pub- 
lic Interests  wen  confided,  those  Intweata 
demanded  such  action."  It  was  held  In  that 
case  that  a  person  owning  landa  upon  a  part 
of  a  street  not  vacated  Is  not  d^irlred  of  any 
rested  rights  In  property  for  which  he  Is  en- 
titled to  compoisatlon  by  reeaon  of  snch  va- 
cation. 

A  distinction  may-  wdl  be  held  to  exist 
between  the  Injury  which  results  to  an  abut- 
ting owner,  ot  anotto  so  sttnated  that  tiie 
means  of  Ingress  and  egress  to  and  from  hla 
premises  are  cut  off  a  dlsoontlnnance  of 
a  street,  and  one  owning  land  upon  another 
street  w  <m  the  same  street  a  distance 
from  the  part  of  the  highway  discontinued. 
The  subject  baa  been  eonaldsred  by  the  an- 
preme  court  of  Maasacbuaetta  many  tlmesL 
In  Stanwood  v.  City  of  Maiden.  1S7  Hav.  17, 
SI  N.  E.  702,  dunages  weM  sought  for  a  dla- 
contlnnance  at  a  part  of  Sumner  atreet  In 
Maiden,  which  runs  Into  Florence  street  ob* 
Ifquely  just  opporite  tbe  petlttoner'a  land. 
It  was  said  It  Is  possible.  If  not  iwobaUe,  tbat 
the  numcy  value  of  plalntltTs  property  Is 
diminished  by  diverting  th&  stream  of  travel 
which  formerly  flowed  towarda  It  over  Sum- 
no:  street;  and  it  waa  ctmtended^  on  the  au- 
thwlty  of  the  Bnglldi  cases,  and  for  the 
further  reason  that  the  laying  out  ot  tbe  dia- 
continued  piece  ot  street  would  have  been 
a  ben^  for  which  tbe  petitfaHiw  might  have 
been  assessed,  that  it  would  Afllow  loslcally 
that  a  recovery  alioald  be  had  tar  tt»  discon- 
tinuance^ But  the  supreme  court,  following 
Smith  V.  Boston,  7  Cosh.  251^  denied  tbe 
right  In  Smith  v.  Bosttm  It  appeared  that 
tbe  plaintiff  owned  several  k>ta  in  the  dty 
on  or  near  Market  street,  and  offwed  to 
prove  that  the  value  of  each  had  been  Ifwen- 
ed  and  the  rent  of  me  ot  more  of  them  di- 
minished, but  It  appeared  that  no  one  of  the 
lots  bounded  on  that  part  of  the  atreet  which 
had  been  discontinued.  Chief  Justice  Shaw, 
In  ctmv^lng  the  opinion  of  the  court,  said: 
"There  is  obviously  a  difflcnlty  In  laying 
down  a  gmeral  rule  applicable  to  all  ease*. 
One  limit,  however,  must  be  obsOTed.  which 
Is  that  the  damage  for  which  a  recompense  Is 
sought  must  be  the  direct  and  immediate 
consequrace  of  the  act  cmnplalned  of.  and 
tliat  remote  and  omtlngent  damages  are  not 
recovwable.  The  Inconvenience  of  the  pe- 
tltlfmer  la  experienced  by  Um  In  common 
witii  all  the  rest  of  the  members  of  tbe  com- 
munity. He  may  feel  It  mtxB,  In  cons^ 
quence  of  the  proximity  of  hla  lota  and  build- 
ings. StIU  it  is  a  damage  of  lUte  kind,  and 
not  in  ita  nature  peculiar  or  q^cdfla  •  •  • 


We  do  not  mean  to  be  understood  as  laytng 
down  a  universal  role  that  In  no  case  cu  a 
man  have  damages  for  the  dlacontbraanea  of 
a  Idgbway  unleas  hla  land  bounds  vptm  It, 
alflion^  as  ^)plicable  to  city  streeta,  later 
secting  each  other  at  short  diatanceo,  It  le 
an  equitable  rule.  ▲  man  may  have  a  farm, 
store,  mill,  or  wharf,  not  bounding  <m  a 
street,  but  oommunlcatlBg  with  It  a 
private  way,  so  situated  that  be  has  no  ac- 
cess to  his  propmy  bat  by  the  public  way.  If 
this  is  dlsoontlnued.  be  must  lose  the  benefit 
of  his  estate  or  <qKn  a  way  at  his  own  tx- 
pcnse,  which  might  be  a  direct  and  tanglbk 
damage  consequent  upon  the  dlseoDtmuance 
ot  the  public  way.  and  we  ara  not  prepared 
to  say  that  ha  would  not  have  a  dalm  for 
damages  under  the  statatSL**  In  McGep's 
Avpeal,  114  Fa.  St  477.  8  AtL  2S7.  the  eaan 
consider  tbe  effect  of  a  constltntianal  prori- 
sioa  which  rsada  an  fbllows:  **Manle4Ml  and 
other  eorpoeatlona  and  Indlrlduala,  Invested 
with  the  ^vllege  of  taking  private  pruperlj 
for  public  use  shall  make  just  compensation 
for  property  taken.  Injured  or  destroyed  by 
the  ccmstmctlon  or  enlargement  <rf  their 
works,"  cte.  The  court  h^  that  ttils  gave 
no  right  of  action  to  tte  owoor  of  a  lot 
whose  property  waa  Incidentally  injured  bj 
the  vacation  of  a  public  atreet  In  tbe  case 
of  Ooater  v.  Uayor.  43  N.  T.  380,  tbe  dty 
was  authorised  by  act  ot  tbe  leglalatDre  to 
canae  the  removal  of  a  bridge  which  waa  a 
portion  of  a  street  leading  to  pbUntHTs  lot 
which  act  prorldea  that  the  dty  sboald  pay 
all  damages  to  property  canaad  by  the  Im- 
provement, and  BhoaU  enter  Into  a  contract 
and  give  a  bond  to  tbe  state  to  do  so.  The 
language  of  the  act  was  sabstantiaily  tbo 
ssme  as  that  under  consideration  here.  Tbe 
court  say:  **  'Damage*  end  'dalm'  are  wtords 
having  a  wcU^deflned  meaning  in  statutes 
and  legal  tantraments.  And  for  so  much  as 
tlMT  rightfully  convey,  for  ao  moeh  is  the 
city  bound.  'Wlmt  ts  a  dalasY  It  la.  In 
jnat  jadldal  aenae^  a  demand  of  some  mat- 
ter, aa  of  right;  made  by  one  pawn  of 
anoQier,  to  do  or  forbear  some  act  or  thbis 
aa  a  matter  of  duty.*  The  pWntiffa  may 
claim  no  more  ot  the  city  than  tbe  law  will 
give  them  as  a  matter  of  rlj^t  Tbe  dty 
need  j/mj  aa  much  as  the  state  alionld  pay 
as  a  mattCT  ef  duty."*  OonaldCTlng  ttie  iitteB> 
tlon  of  whether  tbe  ^aintUb  hod  sodi  a 
right  which  bad  been  enooached  upon,  the 
covt  say:  "The  plalntlfFs  further  dalm  ttiat 
the  best  annoacb  to  tbetr  veapatr  having 
been  by  the  Hamilton  atreet  bridge,  and  that 
liavlng  been  entlrdy  removed  Iqr  the  agenta  ot 
tbe  state,  a  damage  has  reanlted  to  tbetr  prop- 
erty ftir  which  the  city  ts  llaMe.  No  part  of 
the  bridge  waa  on  the  property  of  the  plain- 
tiffs. Th^  had  no  tatawt  or  right  In  It 
aa  property.  There  la  left  to  tbe  plalntUh 
an  approach  to  their  property  by  tbe  State 
street  bridge^  though  less  near,  leaa  easy, 
less  commodious.  The  damage  to  the  plain- 
tiffs' property  tram  this  oaose  la  entirely 
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Indirect  and  remote.  It  Is  not  claimed  to 
the  contrary,  and  we  shall  assume  that  the 
state  had  right,  by  Tirtue  of  this  act  or  from 
other  source,  to  do  this  work,  and  In  doing 
It  to  remove  this  bridge.  The  bridge,  so 
far  as  the  plaintiffs  were  Interested  In  It, 
was  but  a  part  of  a  public  street  or  highway. 
Over  streets  and  highways  the  legislature  has 
control,  and  may,  when  no  private  Interests 
are  involved  or  Invaded,  close  them  and  alto- 
gether relinquish  their  use  by  the  public. 
And  If  in  the  exercise  of  this  right  a  street 
be  discontinued,  and  the  value  of  lands  abut- 
ting on  other  parts  of  the  street  and  on 
neighboring  streets  Is  lessened,  it  Is  not  such 
an  Injury  to  the  owner  as  to  entitle  him  to 
damages."  In  Glasgow  T.  St.  Louis,  107 
Mo.  204,  17  S.  W.  743,  the  plalntllT  sought 
to  enjoin  the  vacation  of  Twelfth  street,  one 
block  south  of  property  owned  by  plaintiff, 
lying  between  Thirteenth  and  Fourteenth 
streets.  The  situation  of  the  property  was 
not  materially  different  from  the  property 
of  plaintiff  in  the  present  case.  The  court 
say:  "There  Is  no  donbt  but  a  property  own- 
er has  an  easement  In  the  street  upon  wblcb 
his  prop^ty  abnts  which  Is  special  to  him 
and  should  be  protected,  but  here  the  plain- 
tiffs own  no  property  fronting  or  abutting  on 
the  part  of  the  street  which  was  vacated. 
Their  property  was  surrounded  by  streets 
not  touched  or  affected  by  the  vacating  ordi- 
nance. They  will  be  obliged  to  go  a  little 
further  to  reach  Twelfth  street,  but  that  Is 
an  Inconvenience  different  in  degree  only 
from  that  suffered  by  all  other  persons,  and 
it  furnishes  no  ground  whatever  for  In- 
junctive relief.  Not  are  the  plaintiffs  en- 
titled to  any  relief  by  reason  of  the  clause 
In  the  present  constitution  which  declares 
'that  private  property  shall  not  be  taken 
or  damaged  t<x  public  use  without  Just  com- 
pensation.* To  entitle  them  to  relief  be- 
cause their  property  will  be  damaged,  though 
not  taken,  they  must  show  a  special  Injury. 
Here  there  Is  no  physical  Interference  with 
their  property,  nor  Is  any  tight  or  easement 
connected  therewith  or  annexed  thereto  af- 
fected. They  will,  therefore,  suffer  no  in- 
jury which  Is  special  or  peculiar  to  them. 
The  inconvenience,  if  any  In  reality  there  Is, 
Is  the  same  as  that  cast  upon  other  persons. 
For  these  reasons  the  constitutional  amend- 
naent  furnishes  them  no  ground  for  com- 
plaint" 

We  think  the  weight  of  authority  In  this 
country  fully  sustains  the  contention  of  de- 
fendant that  such  an  Injury  as  that  result- 
ing to  the  plaintiff  here  Is  one  which  he  suf- 
fers In  common  with  the  general  public,  and 
damnum  absque  Injuria.  But  It  Is  contend- 
ed by  the  plaintiff  that,  unless  the  amend- 
atory  act  la  so  construed  as  to  give  the  plain- 
tiff a  right  of  action  in  the  present  case,  the 
provlsloo  that  damages  may  be  recovered 
Is  rendered  wholly  nugatory,  as  It  is  urged 
that  only  such  streets  as  are  within  the 
Hefiot  grounds  are  permitted  to  be  vacated, 
v.57K.w.no.8— 58 


and  that  there  Is  no  abutting  owner  who 
could  be  injuriously  affected  by  the  dosing 
of  such  streets.  And,  as  applied  to  the  pres- 
ent case,  such  Is  possibly  the  result  of  this 
construction.  But  the  act  Is  general,  and 
applies  to  all  depot  companies.  The  street 
which  passes  through  deirat  grounds  may  be 
a  cul  de  sac,  and  In  such  case  the  closing 
of  a  street  might  leave  the  ownra*  of  the 
property  without  any  means  of  egress  what- 
ever. In  such  case,  undoubtedly,  his  right 
to  damage  would  be  as  clear  for  the  Inter- 
ruption of  his  means  of  Ingress  and  egress 
as  would  be  that  of  the  abutting  owner  for 
a  similar  interference  with  a  like  right.  See 
opinion  of  Shaw,  C.  J.,  In  Smith  v.  Boston, 
supra;  Pearsall  v.  Board,  71  Mich.  488,  89 
N.  W.  678;  Goss  v.  Commissioners,  68  Mich. 
608,  80  N.  W.  197;  PhlUIpe  v.  Commlsslon- 
S5  Mich.  16. 
The  circuit  Judge  directed  a  vwdlct  for  the 
defendant  on  the  ground  that  the  plaintiff 
was  not  entitled  to  recover  any  damage  for 
the  closing  of  the  street  in  question.  We 
think  his  conclusion  was  right,  and  the  Judg- 
ment wUi  be  affirmed,  vrttb  OMta.  Tbe  othw 
Justices  concurred. 


WIBRENGO  V.  AMERICAN  FIRE  INa  CO. 
OF  PHILADELPHIA 
(Supreme  Court  of  Michigan.    Feb.  6,  1894.) 

Iksubance-'Action  oh  Policy  —  Conditiokb  — 
BuR0B5  or  Pkoof  —  Liability  ov  Iksubbd  — 
Appeal— Rbvibw. 

1.  In  an  action  cmi  an  Inaazmnee  policy  oon- 
dldoned  to  be  void  if  tlie  Insured  proper^  la 
mortsBged,  the  burden  Is  on  tbe  plaintiff  of 
Bhowing  that  the  Insiirer,  at  the  time  of  IssTiing 
the  poiicv,  knew  of  a  mortgage  ^liA  wa^ 
then  on  toe  pn^ierty. 

2.  When  no  written  an^cation  was  madu 
for  Insurance,  and  the  only  term  of  the  policy 
agreed  on  by  parol  wag  the  amount  of  the  in- 
Burance.  the  insured  is  chargeable  with  knowl- 
edge ot  conditions  contained  in-  the  policy  is- 
sued to  him. 

Bmn-  to  circuit  eoort,  Mnakegon  county; 
Albert  Dlckerman,  Judge. 

Action  by  Andrew  Wlereaga  against  the 
American  Fire  Insurance  Company  of  Phlla- 
ddphla  on  a  p<^cy  of  insurance.  Judgmokl 
for  plaintiff,  and  defendant  brings  eiror. 
Reversed. 

The  other  facts  fuUy  appear  In  the  follow- 
ing Btatem^t  by  GRANT,  J.: 

Plaintiff  is  tbe  assignee  of  a  policy  of  In- 
surance up<m  a  stock  of  merchandise  Issued 
to  Mary  B.  Pearson,  and  brought  suit  there* 
on  tor  loss  by  flre.  Charles  A  Pearson,  the 
husband  of  Mary,  was  her  general  agrat, 
conducted  h&c  business,  and  applied  for  and 
obtained  the  policy  of  Insurance  sued  upon. 
The  application  was  verbal  No  terms  of 
the  contract  for  Insurance  were  even  men- 
tioned between  Mr.  Pearson  and  tbe  de- 
fendants local  agent,  Mr.  White,  except  the 
amount,  which  was  fixed  at  $l,00a  Mr. 
White  kept  Mank  poUdes  of  the  defendant, 
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which  he  was  authorized  to  AH  ap  and  de- 
llTer,  making  daily  reports  to  the  company, 
and  which  were  valid  from  the  time  of  de- 
Ilrary  to  the  Insured  antU  canceled  by  the 
company.  Ui>on  the  receipt  of  the  dally  re- 
p<Ht  by  the  defendant  the  policy  was  con- 
firmed. It  was  a  Michigan  standard  policy, 
adopted  by  the  Insurance  policy  commission 
under  chapter  137,  How.  St,  The  pf^<7  was 
Issned  for  one  year,  Novemba  8,  1891.  The 
Are  occurred  July  7,  1882.  Plaintiff  bad  had 
insurance  wlUi  Mr.  White  for  Mraal  yean, 
but  whether  he  had  been  insured  with  the 
defendant  before  he  did  not  know.  Mr. 
White  also  did  not  know  whether  the  pre- 
vious insurance  had  been  with  the  defend- 
ant, but  thought  it  was.  Upon  receipt  of  the 
p<^C7,  nether  the  plalntlfl  nor  her  agent 
read  It,  and  did  not  read  It  until  after  the 
fire  occurred.  It  prorlded  that  U  the  prop- 
al7  was,  at  the  date  ot  the  policy,  w  should 
become,  Incumbered  by  a  chattel  mortgage, 
It  should  be  TfAA.  It  also  provided  that: 
"If,  with  the  consent  of  this  company,  an 
interest  under  this  poU<7  BhaU  «clst  In  fiiTor 
of  a  mivtgagee,  oe  of  any  parson  or  corpora" 
tlon  having  an  Inttfest  In  the  subject  of  In- 
surance other  than  the  interest  of  flie  in- 
Bured  as  described  ber^,  the  conditions 
herelnbefbre  contained  shall  apply  In  the 
manner  expressed  in  such  proTialons  and 
conditions  of  insturanoe  rdatlng  to  such  In- 
terest OS  shall  be  written  iqwu,  attached,  or 
appended  hereto."  "This  policy  Is  made  and 
accepted  subject  to  the  fwegolng  stipulations 
and  conditions,  together  vtth  studi  other  pro- 
vidona,  agreements,  or  conditions  as  may  be 
Indorsed  hereon  or  added  imeto;  and  no 
officer,  agoit,  <v  oth^  representatlTe  of  this 
company  shall  have  power  to  waive  any  pro- 
vision at  condition  of  this  policy  except  such 
as  by  tains  of  this  policy  may  be  the  sub- 
ject of  agreemMit  Indorsed  hereon  or  added 
hereto^  and  as  to  such  provisions  and  omdi- 
tlons  no  offlow,  agent,  or  representative  shall 
have  such  power,  or  be  deemed  or  hdd  to 
have  waived  such  provisions  or  conditions, 
unless  such  waiver,  if  any,  shall  be  writtm 
or  attached  hereto;  nor  shall  any  privll^e 
or  pmnlsslon  affecting  the  insurance  under 
ttalB  -policy  otet  or  be  dalmed  by  the  Insur- 
ed unless  so  written  or  attadied.**  Plaintiff 
had  pUiced  a  chattel  mortgage  upon  the  stodc 
September  1,  1981,  for  91.287.28.  Neither 
the  defendant  nor  Its  agent  White,  had  any 
knowledge  of  the  existence  of  this  mortgage 
at  the  time  the  policy  was  issued.  It  is  In- 
sisted by  plaintiff  that  there  vras  some  evi- 
dence of  such  knowledge,  sufficient  to  render 
It  a  <2ue!Btion  of  fiict  toe  the  Jury  to  deta> 
-mine.  We  cannot  concur  with  the  learned 
counaeL  Mr.  White,  the  local  agent  testi- 
fied positively  that  be  had  no  sudi  knowl- 
edga  Blr.  Pearson,  plalntUTs  husband, 
tilled  that  at  the  time  the  application  was 
ma^e  and  the  pcdlcy  Issued  nothing  waa  said 
about  this  mOTtgage,  but  that  a  month  oi 
more  after  it  was  issued  Mr.  White  came  to 


him  with  a  collection  against  Mrs.  Peuaon; 
that  he  ttM  Mr.  White  he  could  not  then  pay 
the  dalm,  and  that  he  bad  bad  to  give  a 
chattel  mortgage  on  the  stock.  Being  asked 
why  he  did  not  tdl  White  about  the  nmt- 
gage,  he  replied:  **I  didn't  sttiq>ose  It  made 
any  dlffermce.  It  waa  Insured  befwe.  year 
after  year,  the  same  way.  I  didnt  suppose 
it  made  any  difference.  I  didn't  think  It 
was  necesssry,  because  I  dldnt  know  any 
ffifferent  He  [White]  never  told  me  any 
different"  Robert  Pearson,  plaintiff's  son, 
testified  that  he  heard  the  conversattim  be- 
tween White  and  bis  father  when  White 
came  to  collect  a  claim,  and  stated  It  sub- 
stantially the  same  as  did  the  father.  The 
son  did  not  know  whoa  the  ccoiversatlon 
took  place  with  reference  to  the  Issuing  of 
the  polity.  Being  asked  how  long  it  vras 
after  the  mortgage  was  given,  he  replied: 
"WeU,  I  should  say  it  waa  a  monOi  or 
weeks  aftCT  that  I  can't  say  eaucUy.  Fer^ 
haps  a  month  aftorward,  may  be  mwe." 

The  court  Instructed  the  Jury  as  follows: 
"First  If  you  are  satisfied  from  a  telr  pn- 
p<mderance  ot  the  evidence  that  Mr.  Pear^ 
son  in  no  way  misled  the  ag«it  the  agent 
dldn*t  aak  Urn  or  Inquire  of  him  about 
whether  there  waa  any  Incumbrance  l^Hm 
tbe  ivoperty  or  not  and  be  (FearsoiO  didn't 
know  that  It  vraa  necessary  to  InCvm  flie 
Kgeait  about  the  mortgageb  dldnt  know  of  tbe 
existence  of  this  dause  in  tbe  pc^cy,  and 
didn't  read  the  p<dlcy,  and  It  waa  not  read 
to  htm,  and  acted  la  good  fi&ltb,  and  the 
agent  1^  fair  dUlgmoe  or  InQUtry  ml^t 
have  known  of  that  tact  tbe  olstenoe  of 
the  mortgage  would  not  be  an  Impedimmt  to 
recovering  in  this  casa  Second.  That  If  Mr. 
White,  when  he  issued  the  poUcy  and  took 
the  premium,  knew  that  tbe  mortgage  was 
in  exlsteace,  then  the  company  would  be 
estopped  by  that  knowledge  from  making 
tiie  defense,  [that  tbe  martgage  Invalidated 
the  policy,]  and  the  plalntlfl  would  have  a 
right  to  recover,  notwlthstandtaig  the  mort- 
gage." 

M.  y.  &  R.  A.  Montgomery,  for  appdlant 
Stephen  H.  Gllnk,  for  appellee. 

GRANT,  J.,  (after  stattaig  the  flads.)  1. 
The  court  abimld  have  instmctod  Che  Jury, 
as  requested,  that  tbe  property  waa  covered 
by  a  chattel  mortgage  at  the  time  the  ptdicy 
was  issued;  that  the  defendant  had  no 
knowledge  of  ito  exlstcnoe;  and  ther^iore 
the  policy  was  void.  The  burden  of  piroof  to 
show  knowle^  In  the  defendant  of  ttie  ex- 
istence of  the  mortgage  at  tbe  date  of  the 
Issuance  of  the  policy  was  upon  the  plaintiff. 
Mr.  Pearson,  with  whom  the  arrangement 
for  the  insurance  was  made,  and  who  re- 
ceived the  p<dlcy.  tesflfled  positively  that  the 
convosatkm  with  White  about  the  mortgage 
occurred  after  the  d^voy  of  tbe  policy. 
His  son  was  present  but  cannot  fix  the  date, 
and  could  not  tell  whether  or  not  it  waa  bc- 
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fore  the  policy  was  Issued,  ^e  time  of  the 
conrersatloD  was  materl&L  Mr.  Pearson  fix- 
ed it  posltlTely.  It  la  doubtful  If  the  testl- 
mouy  of  the  aoa  can  be  dignified  by  the 
term  "a  sdntUla  of  evidence."  When  the 
date  of  a  transactton  ts  poaltlTely  fixed  by 
the  evidence  of  one  who  was  a  party  to  It, 
the  Jury  cannot  be  permitted  to  i^ess  or 
surmise  or  conjecture  that  It  took  place  at 
another  time  from  the  testimony  of  one  who 
was  present,  but  cannot  tell  when  It  oc- 
curred. The  poaltlTS  evidence  must  be  held 
to  have  conclusive  established  the  date, 
and  It  was  the  duty  of  the  court  to  so  In- 
struct the  Jury.  When  but  one  conclusion 
can  reasonably  be  drawn  from  the  evidence, 
it  becomes  a  question  for  the  court,  and  not 
for  the  Jury.  It  was  said  in  a  recent  case 
lo  Massachusetts:  "The  view  no  longer  pre- 
vails that  a  party  who  has  the  burden  of 
proof  can  retain  a  verdict  In  his  favor  by 
pointing  to  a  mere  scintilla  of  evidence, 
when,  on  an  examination  of  the  whole  case, 
the  court  can  find  no  substantial  evidence  to 
support  It  It  is  not  necessary— perhaps  not 
possible— to  lay  down  a  precise  formula  of 
general  application  by  which  to  determine 
whether  the  evidence  In  particular  cases  la 
sufficient  or  not  Where  there  Is  evidence 
proper  to  be  weighed,  the  Jury  la  the  proper 
tribunal  to  weigh  It,  subject,  nevertheless,  to 
the  power  in  the  court  to  set  the  verdict 
aside  as  against  the  weight  of  evidence. 
But  where  the  court  can  find  no  evidence 
which.  In  its  deliberate  and  ultimate  Judg- 
ment Is  mtltled  to  be  weighed,  it  must  say 
so,  and  the  Jury  should  be  instructed  In 
terms  that  there  la  no  evidence  to  support 
the  burden  of  proof  which  rests  npmi  the 
fmrty.  Evidence  which  merely  raises  a  sus- 
picion, or  a  surmise,  or  a  ccmjectnre.  Is  not 
«nongh  to  be  entitled  to  be  submitted  to  the 
Jury."  HUlyer  v.  Dic^lnstm,  164  Mass.  602, 
28  X.  IS.  906;  Druse  r.  Wheeler.  26  Mich. 
196;  Conely  v.  McDonald,  40  Mich.  150. 

2.  The  first  Instruction  above  given  finds 
no  support  In  authority  or  reason.  In  this 
case,  where  there  was  no  written  application, 
Dor  any  terms  of  the  policy  agreed  upon  bj 
parol  except  the  amount  the  Insured  must 
tie  chained  with  knowledge  that  the  policy 
he  receives  contains  the  contract  binding  up- 
on him  as  well  as  the  Insurer.  He  musi 
know  that  the  policy,  which  Is  the  contract 
■contains  the  usual  terms  of  such  Instrumpnts. 
He  may  not  lay  it  aside  without  reading, 
And,  when  he  seeks  to  recover  upon  it  and 
finite  that  undw  its  plain  provisions  be  can- 
not recover,  aay:  "I  did  not  read  it  The 
insurer  did  not  tell  me  what  It  contained. 
I  did  not  know  that  it  was  necessary  to  teU 
blm  about  the  title  and  condition  of  my 
property,  and  therefore  I  am  not  bound  by 
its  tame."  Had  Mr.  Pearson  <a  his  princi- 
pal read  the  contract,— which  he  could  have 
done  In  a  iev  momentir-tb^  woold  at  onoe 


have  known  these  plain  and  Important  con- 
ditions, which  the  defendant  had  the  clear 
right  to  insert  and  to  make  a  condition  of 
Its  validity.  Certainly  the  Insured  must  be 
held  to  some  degree  of  diligence  In  obtaining 
knowledge  of  the  contracts  to  which  they  are 
parties.  Ignorance  will  not  relieve  a  party 
from  his  contract  obligations.  The  law  only 
relieves  him  therefrom  in  cases  of  fraud, 
mistake,  waiver,  or  estoppeL  An  Insurer 
Is  not  required  by  the  law  to  Inquire  Into  the 
condltl<m  of  the  title  to  the  proper^  In- 
sured, or  to  inform  him  of  all  the  conditions 
and  terms  of  the  policy  to  be  issued,  or  to 
read  It  to  him.  or  Inform  him  of  Its  contenta. 
When  received  and  accepted  without  objec- 
tion, be  must  be  held  bound  by  Its  terms, 
unless  these  terms  are  waived  by  the  In- 
surer. This  is  the  law  of  contracts,  and 
there  Is  no  reason  or  authority  for  holding 
that  an  Insurance  contract  is  an  exception 
thereto.  A  deed  is  the  contract  between 
the  granttv  and  the  grantee,  although  the 
grantee  does  not  sign  it  Its  terms  and  con- 
dltlona  are  binding  upon  the  grantee,  and  he 
cannot  avoid  them  except  for  one  of  the 
reasons  above  stated.  If  he  accepts  a  deed 
without  reading  It  and  there  Is  no  fraud  on 
the  part  of  the  grantor,  or  mutual  mistake 
as  to  its  terms,  he  Is  bound  by  It  If  a  mort- 
gagee accepts  a  mortgage  without  a  cove- 
nant against  prior  Incumbrances,  or  If  It 
contains  an  eipreae  provision  that  It  Is  sub- 
ject to  prior  incnmbrances,  it  Is  binding  up- 
on him,  unless  the  covenant  against  Incum- 
brances was  omitted  by  fraud  or  mistake. 
The  same  rule  applies  to  insurance  contracts. 
The  case  of  O'Brien  v.  Insurance  Oo.,  62 
Mich.  131,  17  N.  W.  726,  has  no  appUcatioa 
to  the  present  case.  The  policy  there  con- 
tained no  provision  rendering  It  void  If  there 
was  a  chattel  mortgage  on  the  property. 

&  It  is  now  Insisted  by  the  plaintiff  that 
the  testimony  of  Mr.  Pearson  and  his  son 
as  to  the  conversation  which  took  place  some 
weeks  after  the  Issuance  of  the  policy  shows 
that  Mr.  Whlto,  the  local  ag«it  of  the  com. 
pany,  then  had  knowledge  of  the  existence 
of  the  mortgage,  and  that  this  was  the 
knowledge  of  the  defendant  It  nowhere 
appears  upon  the  record  that  this  question 
was  raised  upoa  the  trial.  The  case  cer> 
talnly  was  not  submitted  to  the  Jury  upon 
any  such  theory.  The  province  of  this  court 
Is  to  pass  upon  questions  raised  and  de- 
termined In  the  court  below.  It  would  be 
manifestly  unfair  for  this  court  to  discuss 
and  determine,  questions  raised  bere  for  the 
first  time  In  the  briefs  of  counsel,  and  to 
which  neither  the  evidence  nor  the  court  was 
directed.  Judgment  reversed,  and  new  trial 
ordved. 

LONO,  MONTGOMBBT,  and  HOOKER. 
JJ.,  concurred.  McOBATH,  C.  J.,  concurred 
IB  tbttrandt 
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ALTSHULEE  t.  COBURN,  Sheriff. 
(Supreme  Court  of  Kebraska.  Jan.  13,  IS&L) 
Rbplkvin— ADMisaiOKB  AS  Evidence— Cbo88-Ei- 

AMIKATIOM— BUKDEN  OT  FsOOT  — HaRHLSBS  Br> 
BOK. 

1.  A  wide  latitude  will  generally  be  al- 
lowed la  the  cross-examination  of  witnesses 
where  the  Issae  la  fraud,  eapecIaUy  of  wit- 
nesses who  are  parties  to  the  alleged  fraudulent 
transaction. 

2.  Where  property  In  the  posiesaion  of  M. 
is  taken  to  satisfy  an  execution  against  F.,  dec- 
lamtioos  of  the  former  in  disparagemmt  of  hia 
title  held  admissible  In  an  action  by  A.  to  re- 
cover the  property  from  the  sheriff,  thore  bdng 
evidence  tending  to  prove  a  conspiracy  between 
A^  F.,  and  M.  to  defraud  the  creditors  of  F.  l^^ 
InTCitlnK  ii.  with  the  apparent  title  thereof. 

8.  It  la  not  error  to  mstrnct  that  the  party 
on  whom  the  bnrden  rests  la  required  to  estab- 
lish his  cause  of  action  or  defense  by  a  fair  pre- 
ponderance of  the  eridence. 

4.  A  judgment  will  not  be  reversed  on  MC- 
eovnt  of  errors  wUch  are  not  prejadical  to  the 
complaining  party. 

D.  Evidence  examined,  and  kdd  to  mstaln 
the  Judgment  of  the  trial  court. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Doane,  Judge. 

Action  In  replevin  by  Marguerite  Altahuler 
against  William  Coburn.  Defendant  bad 
Judgment,  and  plalntUT  turlngs  enot.  Af- 
firmed. 

B.  O.  Bnrbank,  tor  ^alntlfl  In  enor.  Hall 
ft  McCnUoch,  fbr  defendant  In  wror. 

POST,  J.  This  wu  an  action  ot  replevin 
In  the  district  court  of  Doo^oa  county.  In 
which  the  ^alndfl  In  vror.  Marguerite  Alt- 
ahulo',  aoucht  to  racorar  certain  penunal 
VtopertY,  wlilcb  ie  Oraa  deaoribed:  "All  the 
goods  and  chattels  now  being  contained  in 
the  two-atory  building  known  as  'Number  628 
N.  letb  Street,'  In  ttae  city  of  Omaba,  and  aU 
the  fixtures  and  other  personal  property  con- 
nected wltb  ttae  aaloon  In  aaUl  building  coo- 
tatned,  of  ttae  Talue  of  IMOO."  A  trial  re- 
aolted  In  a  verdict  and  Judgmoit  for  the  de- 
fuidant  below,  whereupon  the  case  was  re- 
moved to  tbia  court  by  petition  in  oror.  ^le 
plaintiff  diaima  to  be  tbe  owner  in  taer  own 
right  at  ttift  propoly  In  controveray,  while 
the  defendant  ^italnw  as  aholff  of  Douglas 
eoonty  1^  vlrtoft  of  a  levy  to  oatlaty  cwtaln  ex- 
ecutlona  against  one  John  A.  Freyban.  From 
the  MU  of  flxoepUons  It  appears  that  for  some 
time  vAot  to  Septemba,  1886,  Freylian  had 
been  engaged  in  the  saloon  bastnow  in  Omar 
ha.  Some  time  tn  aald  month  he  failed,  and 
la  atOl  owing  mora  tban  91(^(X)0  of  debts  am- 
traoted  previous  to  his  failure.  In  the  month 
of  April  following,  according  to  the  conten- 
tiott  of  ttae  ^alntiff,  elie  <^>raied  a  aaloon  In 
Omaha,  with  one  McOrath  as  manager,  and 
that  tbe  jMN^erty  aeised  to  aatl^  the  coce- 
eutlona  against  Freyhan  con  slats  of  the  flx- 
torea  and  a  part  of  ttae  stodL  of  Uqnors 
owned  while  the  theory  of  the  de- 

fendant la  that  the  aalMU  in  question,  with 
tbe  liquors  and  flxturea  therein,  warn,  at  tbe 
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time  they  were  taken  by  him,  the  property 
of  Fr^han,  and  that  the  plalntlfrs  alleged 
ownership  Is  a  mere  pretense  for  the  pnrpotie 
of  assisting  him  (Freyhan)  to  defraud  his 
creditors.    Tbe  plaintiff,  who  la  Freyhan's 
sister,  resides  with  ha-  fauaband  at  Missouri 
Valley,  Iowa,  and  does  not  appear  to  have 
visited  Omaha  at  the  time  she  claims  to  have 
embarked  In  the  business  of  saloon  keeping 
in  that  city,  and,  If  she  ever  took  an  active 
Itart  in  the  management  of  the  business,  that 
fact  is  not  apparent  from  the  record.  On 
ttae  16th  day  of  May,  1887,  which  was  about 
a  month  subsequent  to  ttie  opening  of  the  sa- 
locm.  Freyban  and  McGratb  entered  Into  ao 
agreement  in  writing,  which,  so  far  as  mate- 
rial in  the  controversy,  is  aa  follows:  rrhls 
agreement,  made  at  Omaha  this  16th  day  of 
May,  1887,  by  and  between  John  A.  F^^han, 
as  agent,  ci  Omaha,  party  of  ttae  first  part, 
and  S.  M.  McQratb,  of  tbe  same  place,  party  of 
tbe  second  part,  wltnesseth:  That  said  party 
of  the  aecond  part  ehall  open  and  conduct  in 
his  own  name  a  wholesale  and  retail  Ufiuor 
and  dgar  business  In  said  city  of  Omaha,  un- 
der the  directi(m  of  said  party  <a  the  first 
part   That  all  of  the  assets  and  property 
used  in  and  about  aald  bualnesa,  conslstliis 
of  fixtures,  wines,  liquors,  cigars,  etc,  and  all 
the  moneys,  accounts,  and  other  assets  aristns 
out  of  or  accruing  ftom  or  furnished  to  be 
used  in  said  busineas,  shall  belong  to  and  be 
and  remain  the  property  of  the  partj  of  tbe 
first  part,  as  agent,  as  aforesaid;  the  Intra- 
tlon  being  by  tbts  agreement  to  cover  all 
property  now  bdd  1^  aald  McOrath  tta  aald 
purpose,  and  all  which  may  hereafter  be  piir> 
diaaed  for  or  fumiabed  for  use  in  said  busi- 
ness, and  the  receipts,  issues,  and  profits 
ttaereof.  •  •  •  Said  party  ct  the  second 
part  aluUl,  If  directed  by  aald  party  of  the 
first  part,  execute  to  all  parties  who  may 
have  fomlahed  or  may  hereafter  furnish 
property  or  wtoA  or  cash  for  use  In  said 
bnetneaa,  a  note  or  notes  or  obllgatlona  thoe- 
ffw,  and  aecnre  ttae  aame  by  mortgage  on  tbe 
fixtures,  stock,  and  property  aforesaid,  or 
any  part  thereof.   And  said  party  of  tbe  aeo 
ond  part  shall  carry  on  said  bwiness  at  aU 
times  as  directed  by  said  party  of  tbe  first 
part,  aa  agmt,  aa  afncaaid.  •  •  •  NoOi- 
ing  herein  contained  shall  be  ever  construed 
so  aa  to  allow  tha  parly  of  ttae  aecond  iiart 
to  call  In  que8ti<Hi  ttae  agency  of  tlie  party  ct 
the  first  part,  or  the  party  whom  he  rept»- 
senta   In  the  event  that  said  party  of  tbe 
aecond  part  shall  tall  to  ccnnply  wltb  any  of 
tbe  agreemoita  herein  contained  on  taia  part 
to  be  performed,  then  aald  party  of  the  first 
part  shall,  at  Us  option,  be  entitled  to  imme- 
diate pceaeaBlon  of  aU  the  property,  fixture^ 
and  aaaets  used  in  and  about  said  bqalnaa^ 
and  all  moneys  arising  in  any  manner  o«t  of 
ttae  aame,  and  to  tbe  immediate  poaaasatan 
of  the  buildings  and  premises  whereon  said 
bnitfnesB  is  b^ng  amdocted.  and  tiw  bosbiess 
than  bdng  carried  on  and  bdng  condneted 
within  or  In  any  manner  thereunto  apper 
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taining;  the  possession  of  tbts  agreement  be- 
ing sufficient  aathorlty  upon  which  the  party 
of  the  first  part,  his  agents  or  assigns,  may 
demand,  enforce,  and  receive  the  Immediate 
possession  of  said  premises,  property,  and 
business  aforesaid.  This  agreement  la  made 
by  said  party  of  the  first  part  with  said  party 
of  the  second  part  as  a  personal  agreement, 
vrtiicta  said  party  of  the  second  part  shall 
have  no  right  to  asfdgn,  transfer,  or  In  any 
manner  dispose  of,  and  an  attempt  so  to  do 
will  terminate  tbts  contract  at  the  option  of 
the  party  of  the  first  part  Witness  onr 
hands  the  day  and  year  first  abore  written. 
John  A.  Fr^han.  S.  M.  McGrath.  Witness 
to  signatures:  W.  J.  Martin.  Geo.  F.  Wlt- 
tnm."  It  will  be  observed  that  the  name  of 
Freyhan's  alleged  principal  Is  not  mentioned 
in  the  above  agreement,  nor  does  It  appear 
that  tbe  Identity  of  the  party  represented  by 
him  was  ever  disclosed  to  McQrath.  Tbe 
latter,  it  is  admitted,  applied  for  and  received 
tbe  license  in  bis  own  name,  and  by  a  rign 
over  the  dow  announced  that  he  was  propri- 
etor of  the  saloon.  Tbe  bntiness  continued 
under  his  management  until  some  time  Sir- 
ing the  fall  of  1887,  from  which  time  until 
it  was  closed  out  by  the  sheriff.  In  January 
flollowlng.  it  was  conducted  by  &  bar  tender 
employed  by  Freyban.  A  fact  which  should 
be  noted  in  this  connection  Is  that  McGrath 
was  not  produced  as  a  witness.  Nor  did  the 
plaintiff  testify  in  her  own  behalf.  A  writ- 
ten power  of  attorney  was  Introduced  in  evi- 
dence, which  appears  to  hare  been  aecnted 
by  the  plaintiff  on  the  2d  day  of  AprU,  1877, 
la  which  It  ia  recited  that  John  A.  Freyban  Is 
appointed  her  lawful  attorney,  with  power 
"to  sell  end  convey  by  good  and  sufficient 
deed,  with  full  covenants  and  warranty,  any 
And  all  of  tlie  real  estate  now  owned  by  me, 
or  may  hereafter  be  purchased  by  me,  here- 
by giving  and  granting  to  my  said  attor- 
ney full  power  to  do  and  perform  ev^ 
act  necessary  to  be  done  In  the  premises  as 
fully  as  I  could  do  myself  if  personally  pres- 
ent; also  giving  and  granting  unto  my  said 
attorney,  John  A.  Fr^han,  full  power  and 
control  over  every  species  of  personal  prop- 
erty which  I  may  now  be  In  possesion  of,  or 
may  hereafter  become  possessed  of,  allowing 
and  delegating  to  him  antborlty  to  draw 
checks,  make,  dgn,  driver,  and  execute 
notes,  contracts,  and  each  and  every  kind  of 
bnslaess  which  X  myself  could  do  relative  to 
my  own  Indivldoal  property;  and  that  he  is 
hereby  empowered  to  do  the  same  as  fully 
as  I  myself  could  do  were  I  personally  there- 
at, hereby  ratifying  and  confirming  all  that 
my  said  attorney  shall  do  by  virtue  thereof." 
It  appears  that  tbe  orlffinal  st^ck  of  liquors, 
as  well  as  additions  thereto,  were  purchased 
on  credit  from  Samuel  Weetbeimer,  of  St 
Joseph,  Mo.  Referring  to  the  first  order, 
Freyban  testifies:  "Q.  Did  Mrs.  Altshuler  or- 
der the  goods,  or  did  you?  A.  No,  sir;  Mr. 
filcOrath  placed  the  orders  with  Mr.  New, 
rbe  agent  of  Mr.  Westheimer,  In  my  presence, 


and  I  acted  for  Mrs.  Altshuler.  Q.  In  guar- 
antying and  confirming  the  payments  of  ac- 
counts, Mr.  McOrath  did  so  under  your  in- 
struction? A.  Yes,  sir.  Q.  Mrs.  Altshuler 
wamt  present?  A.  No,  sir."  It  does  not 
appear,  exc^t  fn>m  stfttements  rendered  Sep- 
tember 14th  and  October  27th,  that  the  plain- 
tiff was  known  to  Westheimer,  the  business 
with  him  having  been  transacted  in  the  name 
of  McGrath.  It  Is  admitted  that  she  ad- 
vanced no  money  to  pay  for  the  liqu(»s  pre- 
vious to  the  commencement  of  this  action, 
and  that  all  payments  prior  thereto  were 
made  from  receipts  of  the  saloon,  but  that 
tbe  nun  of  11,100  was  paid  October  2Sth 
from  the  proceeds  of  the  propo'ty  taken  un- 
der the  writ  of  re^evln.  The  testimony  ot 
Freyban  is  in  some  respects  unsatisfactory, 
and  apparently  evasive.  For  instance,  he 
cannot  tell  positively  whether  the  surety  on 
the  replevin  bond  was  procured  by  the  plain- 
tiff or  himselt  We  are  not  disposed  to  com- 
ment upon  the  facts  above  stated.  The  Jury 
found  Freyban,  and  not  tbe  plaintiff,  to  be 
the  owner  of  the  property  In  controversy, 
and  that  finding  we  must  accept  as  conclu- 
sive. ^ 

2.  Exception  was  taken  to  the  ruling  of 
the  court  in  permitting  the  defendant  to 
cross-examine  Freyhan  with  respect  to  the 
disposition  of  certain  i;voperty  by  him. 
Counsel  for  the  plaintiff  ovwlooks  the  fact 
that  the  witness  named  had  testified  on  his 
direct  examination  that  plaintiff  was  the 
own«r  of  tbe  iffoperty,  and,  Iq  effect,  that 
his  transactions  with  her  were  in  good  faith, 
and  not  fraudulent  as  to  his  creditors.  But 
assuming  that  he  did  not  expressly  <x  by 
Implication  assert  that  such  transactions 
were  free  from  the  taint  of  fraud,  we  think 
the  facts  disclosed  Xny  him,  giving  them  the 
most  favorable  construction,  are  of  so  sus- 
picions a  charactra*  as  to  fully  warrant  the 
examination  allowed.  A  wide  latitude  will 
generally  be  allowed  In  cross-examinations 
where  the  issue  Is  fraud,  especially  of  wit- 
nesses who  are  parties  to  tbe  aTleg@a~  fraud* 
tiTeht  transaction.    See  Anderson  v.  Walter, 

8¥  mm.  lis.' 

3.  Tbe  next  assignment  Is  the  admission 
in  evidence,  over  the  objection  of  the  plain- 
tiff, of  certain  records  of  the  county  court, 
to  wit,  the  petition,  affidavit  for  attachment 
motion  to  discharge  attachment,  affidavit 
for  garnishment  and  prior  execution,  and 
return  thereof,— all  in  the  case  of  Graft  T. 
Freyhan.  It  should  be  mentioned  that  a 
second  execution  to  satisfy  the  Judgment 
above  named  Is  one  of  the  writs  upon  which 
the  defendant  relies  In  the  action,  and  the 
petition  therein  was  properly  received  In 
evidence.  The  other  records  were  received 
as  tending  to  estftbllsh  tbe  insolvent^  of 
Freyhan,  a  fact  which  the  Jury  were  au- 
thorized to  consider  in  determining  the  issue 
of  fraud.  Whether  or  not  the  records  w»e 
admissible  tor  that  purpose  we  need  not 
now  determine,  since,  if  the  ruling  com* 
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plained  of  was  moneons,  It  was  ema  with- 
out iR^ndlce,  for  the  nawni  that  Fmyhan's 
liisolreiic7  had  been  conelualTely  estabUBhed 
1^  his  own  testtnumy. 

4.  Bzceptlon  was  taken  to  the  admission 
In  evidence  of  the  numerical  Index  of  deeds 
to  show  the  recWl  title  of  the  south  20 
feet  of  lot  12,  block  80,  in  Sooth  Omaha. 
That  erldence  was  material  upon  one  propo- 
sition onl7t  and  which  was  collateral  to  the 
main  controrerBy,  The  defendant  attempt- 
ed to  show  bj  the  cross-examination  of 
Preyhan  that  he  (the  witness)  had  Indemni- 
fied the  snrety  on  tiie  replevin  bond,  M(n1tB 
M^w.  The  testimony  of  the  witness,  while 
not  satisfactory*  Is  to  the  ^fect  that  Mey«r 
was  aeenred  by  property  In  South  Omaha, 
which  the  pUUntiff  "had  given  to  WeB^ 
helmer  as  security.'*  Tlie  reo«d  introdiued 
shows  a  conveyance  the  prcverty  de- 
MTibed  by  the  plaintiff  to  Rachel  BoUn- 
son,  by  tiie  latter  to  Samuel  Westh^mer, 
and  by  the  last  named  to  Uorits  Meyw.  Its 
adndnkm.  If  wror,  was  harmless,  rince  It 
tends  to  snstsln,  rather  than  contradict,  the 
dalm  of  the  plaintiff. 

6.  The  defendant  was  permitted  to  ^rove 
Oedaratlons  of  McGrath  while  the  latter 
was  acting  as  manager  of  the  saloon,  In 
snbstanee  that;  althon^  it  was  conducted 
in  his  name,  it  was  owned  by  Fr^han,  who 
could  not  carry  cm  the  business  In  his  own 
name  for  the  reason  that  be  was  stlU  owing 
debts  contracted  previous  to  his  failure. 
TbA  ground  of  the  objection  Is  that  such 
statements  do  not  relate  to  any  matter  with- 
in the  scope  of  Hhb  anthori^  of  McOrath 
as  the  representative  dther  of  the  plalntlfl 
or  Trefima,  and  are  not,  tberefwe^  a  part 
of  ttie  res  gestae.  It  does  not  follow,  how- 
efver,  that  the  question  presented  by  this 
rulliur  Is  to  be  determined  an  application 
of  the  prindptes  whldi  govern  the  law  of 
^pency.  Hie  contenthm  of  the  defendant 
has  been  throughout  that  Preyhan  was  en- 
gaged with  UcGrath  in  a  consplnugr  to  de- 
fMud  the  credittnti  of  the  fonn«,  In  which 
he  was  aided  and  abetted  by  the  plaintiff. 
It  Is  snffldwt  to  say  tliat  tha«  waa,  in  our 
Judgmoit,  erldence  tending  to  sustain  that 
contention,  and  sofllcient  as  a  foundation 
for  the  admlsslw  of  the  declaration  i^ered. 

6.  Bxceptifm  was  taken  to  the  following 
instmetion:  "The  burden  of  proof  In  this 
case  is  on  Uie  plaintiff  to  show  by  a  pre- 
ponderance of  the  testimony  her  right  to 
the  pmsesaAon  of  the  pnq>erty  In  controvorsy 
at  the  commencemoit  of  tbla  suit,  and,  un- 
less she  has  satisfied  you  a  £alr  prepon< 
derance  of  the  testimony  of  hec  right  to  such 
poBsesrion,  she  cannot  recover  in  this  ac- 
tbm."  The  criticism  of  the  Instruction  Is 
directed  to  the  expresrion  "Cahr  preponder- 
ance of  the  evid«ice,"  used  thneln.  In  sup- 
pnt  of  this  exception  we  are  referred  by 
counsel  to  Search  v.  Miller,  B  Neb.  as,  1 
N.  W.  976,  and  Marx  v.  Kllpatrick,  35  Neb. 
118,  41  N.  W.  Ill,  in  which  the  expression 
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"dear  iweponderanoe  of  the  evidence**  is 
condemned.  But  in  Dunbar  t.  Briggs,  18 
Neb.  84^  24  N.  W.  44S,  an  instruction  was 
approved  which  required  a  counterclaim  to 
be  established  by  a  fair  ^ponderance  of 
the  evidence^  Tha  Iflst  case  is  In  point,  and 
decisive  of  the  question  presented  by  thin 
exception.  In  the  opinion  of  the  writer,  any 
attempt  to  quall^  that  term  by  subtle  dis- 
tlnettons  between  a  clear  ^repondsance  and 
a  fair  preponderance  of  the  evidence  is  to 
he  deprecated  as  an  unnecessary  reflnemmt, 
and  toidlng  to  confuse,  rathv  that  enlight- 
en, the  average  mind.  "Frqiondaance"  is 
defined  by  Webster  thus:  "An  outwdghlng; 
superiority  of  weight'*  There  can  be  no 
preponderance  while  the  evidence  Is  evenly 
balanced,  but  when  the  scale  Inclines  to- 
wards one  side  we  know  the  weight  or  .supe- 
riority of  evidence  Is  wiUi  that  party.  Mani- 
festly, there  can  be  no  such  outweighing 
unless  there  la  both  a  dear  prepondmnce 
and  a  fair  preponderance.  As  well  might 
we  attempt  to  apply  decrees  of  comparison 
to  the  term  "eqnllibrinm"  by  hohUng  the 
evidence  In  one  case  more  evenly  balanced 
than  In  another.  Applicable  In  this  eninec- 
tlon  la  the  language  used  In  Steph.  Grim. 
Law,  Ik  262,  with  reference  to  the  term 
^'reasonable  doubt,"  whore  It  Is  said  that 
"an  attempt  to  give  a  spedfic  meaning  to 
the  word  *reasmable*  is  trytng  to  count 
what  is  not  number,  and  measure  what  is 
not  space." 

7.  Lastly,  it  is  argued  that  Uie  court  ored 
in  ttie  giving  of  the  following  Instmctioo: 
'Hhte  jury  are  Instructed  that  conveyances 
by  and  transactkms  between  a  Calling  debt- 
or and  his  relatives  are  always  anspldous, 
and  to  be  regarded  with  strict  scrutiny,  and 
such  transactions  are  badges  of  fraud  un- 
less dearly  explained."  It  is  not  claimed 
that  the  Instructltm  does  not  cwrectly  state 
the  law  as  an  abstract  {proposition,  but  it 
Is  contended  that  It  is  not  applicable  to  the 
Acts  disclosed  by  the  evidence.  To  that 
prcqrasltlon  we  cannot  give  our  assniL 
Transactions  like  those  shown  between  the 
plaintiff  and  Freyhan  are  regarded  with 
suspicion,  and  are  universally  held  to  he 
evidence  of  fraud.  We  find  no  prejudlda) 
wror  In  the  record,  uid  the  judgment  is 
acccvdlngly  affirmed.  The  other  judges  con- 
cur. 


BAXTBB  et  al.  v.  BOLUNS  et  al. 
(Supreme  Court  of  Iowa.  Fdk  1,  ISM.) 

Pi^KTNBKSHiF  Contract  —  Cokstbcctiox  —  Ac- 

THOKITT  OF  FaHTKKR  TO  BOKROW  HOXBT. 

1.  A  findinff  will  not  be  disturbed  when  the 
evidence  i«  coaflictinff. 

2.  A  partnenblp  cootract  provided  for  the 
boBlness  of  preBerviog  eggs  "for  one  year,  and 
aa  much  longer  ai  the  parttea  may  mntnaJly 
desire."  It  also  provided  for  the  jtnttlng  m>  tw, 
for  the  basiness,  a  house  50  by  100  feet,  aoa  two 
stories  high,  and  that  $25,000  should  be  pnt  in- 
to the  budness.  UM  to  predude  tha  Idea  that 
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the  partaenhlp  waa  limited  to  a  rinKle  Ten- 
ture,— the  inTestment  In  eggs  during  the  warn- 
mer,  to  be  Bold  dorinr  the  winter,  of  the  year 
fw which  the  jMirtnership  was  formed,— bat  that 
the  partnership  was  for  a  continuing  buainess; 
and,  in  the  absence  of  express  restrictions,  each 
partner  had  the  oaoai  power  to  bind  the  firm. 

8.  Under  the  partambip  contract,  the  only 
money  to  be  pnt  into  the  tmainess  waa  to  be 
famished  by  two  of  the  partners,  and  no  pro- 
tIhIod  was  made  tat  obtamiog  It  from  any  oth* 
er  scarce.  By  a  sobseqnent  verbal  agreement 
between  them  and  R.,  the  other  partner,  they 
famished  only  half  of  the  amount  named  In 
the  contract.  On  R.'s  representation  that  the 
other  two  had  failed  to  famish  the  agreed 
amount,  plaintiff,  who  hnew  the  terms  of  the 
oontnct.  loaned  R.  money  on  the  credit  of  the 
partnership.  BM,  that  the  contract  did  not 
aothoilie  R.  to  brarow  on  the  credit  of  the  port- 
n^^p.  and  that  idaintiff  was  aAected  with 
notice  thereof. 

4.  The  contract  provided  that  the  basiness 
was  "to  be  carried  on  in  the  name  of  R.,  he 
to  attend  to  ail  the  bosinesa  and  havo  the  gen- 
eral" saperintendoie^  and  he  dmoaited  money 
arisltig  from  sales  with  plaintiff.  HeM  that, 
thoagh  the  contract  farther  provided  that  to** 
proceeds  of  sales  were  to  go  to  the  other  two 
partners  to  the  extent  of  thdradTancements,  the 
money  so  deposited  waa  partnership  money, 
until  then  was  a  settlement  to  determine  how 
mndi  ot  it  was  proceeds  of  aalea,  after  making 
pnvor  dednctlona. 

Appeal  from  dlatxlot  eonrt,  Ida  eomtr; 
George  W.  Paine,  Jadg& 

Plaintiffs  ttring  this  action  to  recoTer  the 
balance  dm  upon  a  promissory  note.  Plain* 
tub  allege  that  the  defendanta  were  a  co- 
partnership In  tbe  buabuM  of  baying,  pre- 
aezrlngr,  and  tfilpplng  egga  at  Ida  Grore, 
said  bnalneas  being  under  the  management 
and  etmtnd  of  the  defendant  R(411n8.  That 
at  the  request  of  aald  Bolllna,  as  a  member  of 
said  partnership,  plalntUto,  a  partnemhlp  do- 
ing a  genual  baling  btislnees  at  Ida  Grore, 
loaned  to  lald  defMidant  partnership,  to  be 
used  In  laid  business.  13,000.  for  whidi  said 
partnership  made  and  dellraed  to  plalntUTs 
the  promlsswy  note  set  ont  and  sned  npon. 
nie  note  set  out  Is  signed  "0.  W.  Rollins  A 
Oct."  The  defendants  Alice  and  Ressa  Sehlel- 
tsr  alote  snswwed.  They  denied  that  they 
erer  had  anything  to  do  with  said  note;  that 
they  were  erer  connected  with  a  partner^ 
ship  xm&et  tbe  name  <tf  C  W.  RoUlns  ft  Go.; 
and  deiv  that  said  Rollins  hi^  any  right 
or  anthorlty  to  pledge  the  credit  of  these 
defendants  to  borrow  any  money  for  said 
business;  and  allege  that  the  plaintiffs  well 
knew  that  tact  They  aUeged,  as  further 
answer,  that  they  did  have  a  business 
transaction  with  said  Rollins  under  a  con- 
tract  In  wrltbig,  which  Is  as  foUows,  and 
that  thore  was  no  other  or  different  agree- 
ment, TWbal  or  written,  betwem  them: 
"This  artide  of  agreement,  entered  Into  this 
8tb  day  of  October,  1880,  and  between  a 
W.  RolUns,  lira.  Alice  Sohleiter,  and  Miss 
Ressa  Scbltiter.  witnessetb:  That  the  per- 
ties  hereto  have  entered  into  n  partnership 
fMr  the  porpose  of  carrying  on  the  egg  busi- 
ness in  Ida  Orove,  Iowa,  preserving  eggs 
with  Jndd's  Kgg  Preserving  Compound,  the 
iNHlness  to  be  carried  on  In  the  name  of  C, 


W.  Rollins,  he  to  attond  to  all  busInesB,  and 
hare  the  general  snperlntendence  of  £he 
work.  That  the  parties  hereto  ahall  pot  up 
at  once,  or  as  soon  as  posdble,  an  egg  bouse 
In  said  Ida  Groret  Iowa,  to  be  not  less  than 
SOxlOO  feet,  two  stories  high  and  a  base- 
ment; and  for  the  purpose  of  canylng  cm  the 
business  the  said  Mrs.  Alice  Schlelter  and 
Ressa  Schlelter  agree  to  furalsh  (¥25,000) 
twentr-flve  thouaand  dolors,  as  needed  In  the 
business,  and  out  of  that  amount  money  ahall 
be  used,  aa  much  as  Is  needed,  to  erect  said 
building,  and  In  the  spring  said  G.  W.  Rollins 
shall  rei^ce  In  said  fund  the  <me4ialf  of  what 
the  building  has  cost  The  said  O.  W.  Rol- 
lins Is  to  make  no  charge  for  his  services, 
but  when  the  stod^  Is  sold,  so  put  down^ 
the  wiglnal  Investment  shall  be  deducted, 
and  the  balance  equally  divided,  0.  W.  Rd- 
Uns  to  have  one-half  and  the  othor  parties 
one-half,  and  any  stock  and  material  on 
hand  shall  In  the  same  manner  be  owned 
equallyr-O.  W.  RolUns  one-half*  and  the 
other  parties  one-half.  Said  contract  to  con- 
tinue for  one  year,  and  as  much  lanset  as 
parties  may  mutually  desire  to  ceotlnue  the 
business,  a  W.  Rollins.  Alice  Sehldter. 
Ressa  Sehldter.**  Hu^  allege  that  by  the 
terms  of  said  contract  said  Rollins  bad  no 
authorlt7  to  ezeente  the  note  In  question, 
or  any  other  notes,  nor  to  j^edge  the  credit 
of  these  defendsnts  cx  ot  said  business  for 
the  purpose  of  borrowing  mcmey.  These 
defendants,  by  war  of  counterdalm,  alleged 
that  th^  furnished  a  large  amount  of  mon^ 
to  said  Ronins  In  pursusnoe  of  said  contract, 
with  which  the  bufldlng  was  constructed,  and 
a  large  amount  of  eggs  porchaaed  and  pre- 
served; ttiat  Oiereafter  said  eggs  were 
shipped  and  sold,  and  the  iffoceeds  of  the 
sale  to  the  amount  of  $2,760  were  wrong- 
fully depodted  In  the  bank  of  the  plaintiff 
company;  that  said  proceeds  should  have 
been  paid  to  these  defendants,  but  that  the 
plalnUff  wrongfully  retained,  and  still  re- 
tains, said  mon^,  and  refuses  to  pay  the 
same  to  these  defendants;  that  the  plaintiff 
company  was  fully  advised  of  the  terms 
and  cwdlthHis  of  said  omtract  prtor  to  the 
recdpt  of  said  nuHiey,  and  that  the  same 
belong  to  these  defendants.  Th^  ask  Judg- 
ment against  the  plalntlflk  tor  said  sum,  and 
that.  If  they  are  held  UaUe  on  said  promisso- 
ry note,  this  amount  may  be  allowed  as  a 
set-off,  and  credited  thereon,  and  that  they 
have  Jm^ment  for  tiie  bahince.  Plaintiffs, 
In  reply,  admit  ttiat  the  defendants  made 
the  written  contract  set  out,  that  they  erect- 
ed the  building  as  alleged,  and  say  they 
have  ndther  knowledge  nor  Information  snf- 
fldent  to  form  a  belief  as  to  whether  the  de- 
fendanta  furnished  money  as  sUeged.  They 
admit  that  a  large  quantity  of  eggs  was  pur- 
chased and  preserved,  but  deny  any  knowl- 
edge as  to  what  the  sales  amounted  to.  ^ley 
deny  every  other  allegation  In  the  counter- 
dalm, except  that  they  knew  of  the  terma 
and  conditions  of  said  cwtract  A  Jury  bfr- 
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Ing  -walred.  tbe  cause  was  submitted  to  the 
court  upon  the  issues,  and  Judgment  entered 
against  the  defendants  Alice  and  Ressa 
Sctilelter  on  the  notes  sued  upon,  and  dis- 
missing their  couatendalm,  from  which  Judg- 
meat  thej  appeaL 

Btonr  ft  Oalnes,  for  appdlants.  Homer 
8.  Bradshaw  and  Warren  ft  Buchanan,  for 

appellees^ 

OIVEN,  J.  1.  Appdlants'  flmt  contention 
is  that  th^  are  not  liable  on  the  note  in  suit, 
because  It  is  not  executed  in  the  name  of 
the  partn^hlp  of  which  th^  were  mem- 
bers. It  win  be  observed  that  the  contract 
provides  that  the  business  was  to  be  carried 
on  in  the  name  of  O.  W.  Rollina,  and  that 
the  note  Is  signed  "<X  W.  EtolUns  ft  do."  In 
Barcroft  t.  Haworth,  20-Iowa,  465.  It  is  said: 
"To  bind  the  firm,  it  was  not  necessary  that 
the  contract  should  be  rigned  by  all  the  part- 
ners, nor,  if  there  was  a  firm  name,  that  it 
should  be  used.  If,  by  the  method  adopted, 
It  was  the  intention  to  bind  tbe  firm,  and 
especial^  when  It  was  so  accepted,  and  cred- 
it given  upon  the  strength  of  the.  firm,  it 
would  be  equally  as  Unding  as  though  sign- 
ed in  the  most  formal  and  regular  mannw." 
See,  also,  Befell  v.  Fletcher,  53  Iowa,  330, 
S  N.  W.  200.  If  Mr.  RoUlns  had  authority 
to  bind  the  defendant  firm  for>  thia  b<»Towed 
money,  and  It  wss  loaned  upon  the  credit 
and  for  the  bmeflt  of  said  firm,  It  is  certain- 
ly clear  that  the  appellants  are  liable  tho^ 
for.  There  Is  a  dispute  as  to  whethw  this 
money  was  borrowed  for  the  benefit  of  the 
defendant  firm,  and  there  Is  a  conflict  In  the 
evidence  upon  this  subject  The  district 
court  must  have  found  that  It  waa  borrowed 
for  the  braeflt  of  the  firm,  and,  there  being 
a  conflict  In  the  evidence,  we  cannot,  undor 
familiar  mlinss,  disturb  that  flndlnf  of  the 
court  * 

2.  Appellants'  second  ctrntentlon  Is  that  the 
partn«8hip  contract  between  the  defendants 
Is  unlike  an  ordinary  partnership,  where  the 
rU^t  of  a  partner  to  borrow  money  for  the 
partnership  of  necessity  exists.  Tb^  Infiist 
that  this  was  a  partna^ip  limited  to  a 
single  venture,  namely,  to  Invest  the  money 
furnished  by  appellants  In  eggs  during  the 
summer,  to  be  sold  In  the  winter,  of  tbe  year 
for  which  the  partnership  was  f(M?med,  and 
that  only  one  investment  and  one  sale  were 
contemplated  In  the  contract  We  cannot 
concur  in  this  view  of  the  contract  Tbe 
amount  expended  In  erecting  and  fitting  np 
the  building,  the  amount  to  be  furnished  by 
appellants,  and  the  prorlsfon  that  the  con- 
tract was  to  continue  for  one  year,  and  as 
much  longer  as  the  parties  might  agree,  pre- 
cludes tbe  concluatou  that  the  purchase  and 
sale  of  a  single  lot  of  eggs  was  all  that  was 
contemplated.  The  provision  in  the  contract 
that  "whm  the  stoc^  Is  sold,  so  put  down, 
the  original  investment  shall  be  deducted, 
and  the  balance  equally  divided^"  does  not 


deta*mlne  tbe  8co|>e  or  duratlo'^  of  Uie  v>rt- 
nershlp,  but  only  the  manner  lu  which  ap- 
pellants were  to  be  rdmbursed,  and  the 
profits  divided.  The  partnership  ctmtracted 
betwe«i  the  defendant  waa  not  for  a  aln^e 
transaction,  but  for  "the  carrying  on  of  the 
egg  business  in  Ida  Grove"  for  one  year,  and 
as  much  longer  as  the  parties  ml^t  agree. 
It  was  a  partnership  for  a  coutinning  bnd- 
ness,  and,  in  the  absence  of  restrictions  In 
the  contract  of  copartnership,  dtber  partner 
might  ezerdse  the  powers  usoally  exercised 
by  lutrtners. 

8.  The  contract  provides  that  "for  the  par- 
poses  of  carrying  on  .the  business  the  said 
Mrs.  Alice  Schldter  and  Ressa  SdOdter 
agreed  to  furnish  twenty-flre  thousand  dol- 
lars, as  needed  in  the  buslneaa."  No  provi- 
sion Is  made  tor  obtaining  money  to  be  pat 
into  the  business  from  any  other  source,  and 
we  think  it  Is  evld^t  that  no  greater  sum 
was  to  be  put  Into  the  business.  Appdiants 
Insist  that  these  provirions  were  a  restriction 
upon  the  light  of  Rollins  to  borrow  mon^ 
OQ  the  credit  of  the  firm  to  put  Into  the  busi- 
ness, and  that  appellees,  knowing  these  into- 
vlaions  of  the  contract,  must  be  hdd  to  have 
known  that  he  had  no  authority  to  bcnrow 
the  money  for  which  tbe  note  In  questicMi 
was  given  on  the  credit  of  the  firm  or  Its 
members.  In  the  view  we  take  of  the  con- 
tract we  think  it  is  entlr^  clear  that  under 
It  Mr.  Rollins  did  not  have  authority  to  t»or- 
row  mon^  to  put  Into  the  business  so  long 
as  appellants  did  not  refuse  to  furnish  It  as 
th^  agreed.  The  only  money  to  go  Into  tbe 
business  was  that  to  be  furnished  by  appel* 
lants,  and  no  provision  was  made  for  obtain- 
ing It  from  any  other  source^  It  is  true  that 
appellants  only  furnished  $12,600  to  be  put 
into  the  business.  Tliey  allege  and  proT-e 
that  at  the  time  the  last  f5,000  was  fumtab- 
ed  to  iRc^ns  it  was  agreed  that  nothing  ad- 
ditional should  be  put  into  the  business.  It 
is  also  true  that  appellees  had  no  knowledge 
of  this  subsequent  agreement,  and  that  at 
the  time  Rollins  borrowed  the  money  he  rep- 
resoited  to  them  as  a  reason  for  doing  so 
that  appellants  had  failed  to  furnish  the  full 
amount  agreed  upMi  in  the  written  contract 
"As  partners  are  bound  by  their  own  stlpn- 
latlons  as  between  themselves,  so  all  who 
deal  with  them  are  equally  bound  by  them, 
if  at  the  time  of  contracting  or  trading  with 
the  partnership  they  knew  the  nature  of 
their  agreement  with  each  other."  BronUer 
T.  ElUot,  75  Amer.  Dec.  183.  AppeUees, 
knowing  tbe  stipulations  of  the  contract,  are 
bound  by  It;  but  as  already  stated,  they  had 
no  notice  of  the  subsequent  agreement  all^ 
ed  by  appellants.  Under  another  famHiar 
rule,  It  Is  not  necessary  that  they  should  have 
been  fully  Infixmed  as  to  the  agreements  be- 
tween the  partnos.  "They  will  be  equally 
bound  If  they  have  been  informed  of  ISaata 
that  should  have  led  a  reasonably  prudent 
and  cautious  man  to  make  Inquiry."  7S 
Amer.  Dec.  supra;  livingston  t.  BooWTtft, 
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4  Amer.  Dee.  S7&  Knowliig.  as  appdleea 
did,  ttaat  under  tbe  wrltt»  omtract  appel* 
lanta  vere  to  farnlab  all  the  money  to  be  pat 
Into  tbe  InUbieaB,  It  was  certalnlr  snffidnit 
1o  put  tbem  upon  Inquiry  to  be  told  ttiat  ap- 
pdlanti  bad  fldted  to  fornlah  tbe  amonirt 
agreed  npoo,— an  Inquiry  tbat  wonld  bare 
dtacorered  to  tbem  tbe  rabeequent  agraemoit 
1^  wUch  the  amount  to  be  fornlebed  re- 
dveed  one-balf.  If  appellees  bad  known  <tf 
tbiB  anbaeqneftt  agreement,  they  wonld  not 
bare  been  warranted  In  loaning  tbe  mon^ 
to  RoUtna  on  tbe  credit  of  tbe  Arm.  WbUe 
they  did  not  know  of  it,  th^  did  know,  ac- 
cording to  BolUns'  statement  to  them,  a  fact 
tbat  sbonld  hare  put  them  upon  luqolry  be- 
fore loaning  the  money,— on  inonhy  that 
would  hare  dlscorered  to  tbem  tbat  Rollins 
bad  no  antbcnity  to  borrow  it  on  credit  of 
tfie  Arm.  Onr  ccmdnslon  Is  that  ttie  conrt 
■bonld  have  b^  as  a  matter  of  law,  that 
RtrtUns  had  no  antborlty  to  bcrrow  the  mon- 
ey (m  the  credit  of  the  partnership;  that  ap- 
pellees, with  tbeir  knowledge  of  the  written 
agreement;  were  bound  to  take  notice  of  that 
fbct;  and  that  Information  that  iwpdlanti 
bad  failed  to  famish  the  amount  agreed  up- 
on did  not  authwlie  tbe  loan  on  tbe  credit  vt 
tbe  Arm,  but  was  a  statemoit  wblch  ahonld 
bare  put  apptitees  upon  inquiry. 

4.  Tbe  basis  npm  wbldi  appellanta  ask  to 
recoTer  npoD  tbeir  counterclaim  is  that  tbe 
$2,700  derlred  from  tbe  sale  of  eggs  was 
wrmgfally  deposited  with  appdleea;  that, 
onder  the  contract  said  proceeds  should 
have  beoi  paid  to  them;  and  tbat  appdlees, 
knowing  that  fact,  wrongfully  retained  said 
mon^,  and  refused  to  pay  It  to  the  appd- 
lants.  This  claim  Is  made  npm  Ibe  theory 
tbat  tbe  partnership  between  the  defendants 
was  limited  to  a  sln^  tramnctlon,— the  pur- 
diaee  and  sate  of  a  single  lot  of  eggB,r-and 
tbat,  npon  the  sale  tielng  made,  appellants 
were  entitled  to  the  iwoceeds  to  the  extent 
of  their  adrancement.  We  hare  se6n  Ibat 
sncb  ts  not  onr  construction  of  the  omitracL 
It  wss  a  continuing  partnodiip.  "to  be  car- 
ried <m  In  the  name  of  O.  W.  RcdUns,  he  to 
attend  to  tSl  tbe  bnslness,  and  have  tbe 
g«i«Bl  anpeilntendraey  of  tbe  wmlc."  Rol- 
lins transacted  partnarshlp  baslness  through 
the  plalntUF  bank,  making  depodts  ther^, 
and  paying  for  egga  purchased  1^  cbe<^ 
tbereon.  While  tbe  proceeds  of  sales  were  to 
ultimately  come  to  appdlants  to  the  extent 
of  theSr  advancements,  It  was  not  wrongful 
for  Rollins  to  deporit  sncb  proceeds  wltb  the 
plaintiff  bank.  As  the  ccmtract  reqtdred  the 
tonslnesB  to  be  done  In  tbe  name  of  a  W. 
B<dlln«,  tbe  bank  kept  tbe  account  In  that 
name,  and  credited  these  proceeds  to  that 
acooimt  It  Is  daimed  in  argument  that  ap- 
pellees should  have  shown  what  dlsposltlan 
waa  made  of  this  d^HNrit,  and  tbat  the  erl- 
dence  shows  tbat  It  was.  In  part  at  least, 
apl^ed  to  die  payment  of  the  private  In- 
debtedness of  Rt^Una  This  brandt  of  the 
ease  does  not  seem  to  hare  claimed  the  at- 


tentlra  that  the  otber  part  did,  and  the  «▼!• 
deuce  l0  limited,  and  leuTes  it  Indeffnlte  as 
to  tbe  disposition  ot  this  $2,76a  It  wffl  be 
obserred  tbat  appdlants  do  not,  in  tbdr 
counterclaim,  aik  to  recover  because  ct  a 
mlsapproprlatlcm  of  this  fund  to  the  'pay- 
ment of  prlvato  ddrta  (tf  RtdUns,  but  siMely 
upon  tbe  ground  fliat  mid«  tbe  omtract  tbe 
money  belongs  to  them.  We  think  It  cannot 
be  said  that  this  moaey  belonged  to  tb«n  un- 
til tture  was  a  setaanent  tbat  would  de- 
termine bow  much  of  it  was  proceeds  of 
sales  after  imxpet  deductUms,  and  that  until 
this  was  dme  It  was  money  of  tbe  partner- 
ship. It  appdlanta  rdled  upon  a  *mlsappro- 
prlatlMi  of  the  mm^  to  tbe  payment  of  tbe 
Individual  debts  of  Rtdllns,  tb^  should  have 
so  allefed.  We  think  there  was  no  error  in 
dlsmiswing  appdlanta^  conntwdalm,  but  fbr 
tbe  error  already  pointed  out  we  ccmdnde 
tbat  tbe  Jndgmoit  of  tbe  district  court  must 
be  reversed. 


THASK  T.  TRASK. 

(Supreme  Court  of  Iowa.   Feb.  5,  ISM.) 

Oekd— Celitert  to  Thibd  Pbssojt, 

Deceoiied  executed  to  his  son  a  deed  of 
lands,  and  a  bill  of  sale  of  personalty;  also,  a 
win  gfrinr  to  his  wife  a  third  of  the  property 
of  wmdi  he  should  die  selsed,-4e  having  oUier 
property  than  tbat  Included  in  the  deed  and  bill 
of  sale.  These  he  delivered  to  a  bank,  stating 
that  they  were  for  his  son,  if  anything  hap- 
pened to  him.  l%ereafter,  the  wife,  to  settle  a 
misunderstanding  with  deceased,  jomed  him  In 
deeds  of  the  remainder  of  his  land,  and  he 
joined  her  in  deeds  of  her  property.  The  pa- 
pers were  then  taken  from  the  bank,  and,  after 
she  had  reacknowledged  the  deed,  were  re- 
turned. About  that  time  be  stated  that  If  he 
was  taken  away,  his  son  was  to  have  what  he 
had,  and  tiiat  he  had  settled  with  his  wife. 
Md,  that  there  was  a  delivery  of  tiie  deed  and 
bill  of  salsk  taking  effect,  on  the  death  of  de- 
ceased, by  rdathm,  from  the  delivery  to  tiw 
bank. 

Appeal  from  district  court,  Buchanan  coun- 
ty; John  J.  Ney,  Judge.  ' 

This  Is  a  suit  in  equity,  and  Involves  tbe 
rights  of  the  plaintiff  and  the  defendant  In 
certain  real  estate  and  personal  property  once 
owned  by  Ami  H.  Traak,  now  deceased. 
There  was  a  decree  tn  the  district  court  Cor 
tbe  defraidant,  and  plaintiff  appeals. 

Charles  E.  Ranker,  for  appellant.  B.  B. 
Hosner  and  H.  W.  Holman,  fw  appellee 

ROTHROOK.  3.  And  H.  TtrA  was  a 
resident  of  tbe  of  Independence,  In-^hls 
state.  He  died  In  tbe  month  of  June,  1891, 
at  the  age  of  about  68  years.  The  plaintiff 
Is  his  widow,  and  the  defendant  Is  his  son. 
He  was  twice  married.  Tbe  defendant  Is  the 
son  of  his  first  wife.  He  married  tbe  plain- 
tiff about  20  years  btfbre  bis  death.  His 
deaOi  was  neither  suddot  nor  uneq(»eeted.  It 
was  caused  by  the  fhtal  disease  known  ts 
"cancer."  The  defendant  was  the  oaly  dnld 
bom  to  him,  and  at  the  time  of  the  fathv's 
death  the  son  was  about  27  years  old,  and 


Digitized  by 


842 


KORTHWESTEHN  BEFOBTEB.  TOL.  67. 


(Iowa. 


was  married.  The  plaintiff  never  bad  any 
offspring.  Daring  the  life  of  Ami  H.  Trask, 
he  accumulated  property  of  the  value  of  from 
thirty  to  forty  thousand  dollars.  It  con- 
sisted of  farms,  a  livery  bam  and  llv«7 
stock,  and  city  lots  and  bank  stock,  and 
other  property.  When  he  married  the  plain- 
tiff, she  had  an  estate  in  her  own  right,  the 
value  of  whldb  does  not  very  clearly  appear. 
It  consisted  In  part  of  a  dwelling  house  and 
some  dty  lots.  It  does  not  appear  that  she 
at  any  time  transferred  any  of  her  property 
to  the  deceased.  In  January,  1891,  Mr.  Trask 
went  to  Hot  Springs,  Ark.,  for  treatment  of 
the  malady  with  which  he  was  afiBlcted.  Be- 
fore making  that  trip,  he  made  his  last  will 
and  testament,  and  also  a  deed  of  what  was 
known  as  the  "Livery  Bam  Property,"  and 
what  was  known  as  his  "Sumner  Township 
Farm."  This  deed  was  made  to  his  son. 
It  was  signed  and  acknowledged  by  him  and 
his  wife,  the  plaintiff  horein.  At  the  same 
time  he  made  to  his  son  a  bill  of  sale  «t  his 
personal  property.  All  of  these  ^written  In- 
strumeots  were  placed  Im  m  envdope,  and 
d^vered  to  the  eMtaler  of  a  bank.  The  de- 
CTftsed  Mraed  other  real  estate,  which  was 
iben  not  disposed  of.  He  returned  from  the 
Hot  brings  In  the  April  following.  After 
his  return  there  was  a  misunderstanding  in 
regard  to  the  deed,  so  far  as  it  was  a  con- 
veyance of  the  Sumner  township  farm.  The 
plaintiff  herein  claimed  that  there  was  a  mis- 
take; that  she  did  not  understand  that  the 
deed  conveyed  the  said  farm.  This  claimed 
misunderstanding  led  to  a  readjustment  of 
the  matter,  and  the  deceased  and  his  wife 
each  oonsnlted  attorneys,  and  the  attorneys 
conferred  with  each  otber.  A  final  arrange- 
ment was  made  by  the  parties,  which  was  In- 
tended as  a  settlement  of  all  their  property 
rights.  This  was  amicable,  and  appears  to 
have  been  really  agreed  upon  by  the  de- 
ceased and  his  wife,  without  any  interference 
of  any  one.  It  was  in  pursuance  of  advice 
given  by  the  attorneys  of  both  the  husband 
and  wife.  The  attorneys  did  not  advise  as  to 
the  amount  Trask  should  give  his  wife.  That 
matter  was  settled  by  the  parties  themsdres. 
In  ptirsuance  of  this  arrangement,  convey- 
ance^ were  made  of  all  the  remainder  of  the 
real  estate  owned  by  Trask,  which  deeds  Mrs. 
Trask  signed  and  acknowledged.  A  deed  was 
made  by  Mrs.  Trask  of  all  her  real  estate 
to  her  adopted  daughter,  and  Mr.  Trask 
joined  therein,  and  released  any  prospective 
right  he  might  have  in  her  property.  Up 
to  this  time  the  envelope  contalnlDg  the  will 
and  the  deed  to  the  Sumner  township  farm 
and  livery  bam  property,  and  the  said  bill 
of  sale,  remained  In  the  bank.  On  the  day 
that  the  final  settlement  was  made,  the  en- 
velope containing  these  Instruments  was  tak- 
en  from  the  bank,  because  it  had  been  claim- 
ed that  Mrs.  Trask  had  not  Intended  to  ex- 
ecute a  deed  for  the  Sumner  township  farm; 
and  a  new  acknowledgment  was  written 
thereto^  by  which  she  again  acknowledged 


its  execution.  When  this  was  done,  and  aa 
part  of  this  full  setQemoit,  the  deceased  paid 
to  his  wife  the  sum  of  $9,600,  by  a  bank 
check,  which  was  in  these  words:  "Inde- 
pendence, Iowa,  May  8th,  1891.  Peoples  Nar 
tional  Bank:  Pay  to  Althea  Trask  or  order 
($3,500)  three  thousand  five  hundred  dollars. 
Settlement  of  all  daJma  for  dower.  A.  H. 
Trask."  On  the  same  day  the  will  and  bill 
of  sale  of  the  personal  property  and  the  deed 
of  the  Snmnw  township  farm  were  replaced 
in  the  same  envdope,  and  returned  to  the 
bank. 

This  action  Is  grounded  upon  the  iWrnil 
fact  that  the  deed  of  the  Sumner  townatatp 
farm  and  the  bill  of  sale  «C  tte  personal 
in^erty  did  not  pass  tte  title  of  the  pn^ 
erty  to  the  defendaari;  because  they  were  not 
delivered  to  Urn.  This  is  the  only  real  qnea- 
tlon  In  case.  If  tiie  deUvery  of  the  ea- 
votflipe  containing  these  butruments  to  the 
bank  passed  the  title  of  the  property  there- 
in, the  decree  of  the  district  court  should  be 
affirmed.  If  It  did  not  pass  the  title,  the 
decree  should  be  reversed.  Counsel  tot  the 
respective  parties  have  argued  this  questlMi 
at  great  length,  and  with  much  ability.  Thef 
have  presoited  a  multitude  of  adjudicated 
cases  upon  the  question.  If  we  were  to  dte 
and  comment  upon  all  these  caees,  this  opin- 
ion would  fill  a  large  part  of  a  volume  of  oar 
Reports,  and  such  a  review  of  authnltlea 
would  B^e  no  useful  purpoea  The  rule  is 
well  settled.  The  difficulty  arises  In  deter* 
mining,  under  the  facts  disdosed  In  evldenoev 
what  rule  of  law  applies.  It  Is  wdl  setUed, 
and  may  be  said  to  be  an  established  rale, 
that  a  deed  may  be  delivered  to  a  third  pe^ 
son  for  the  grantee,  and.  If  subsequently-  as- 
sented to  by  the  grantor,  It  will  be  as  good 
a  delivery  as  if  made  directly  to  the  grantee. 
But  a  deliva-y  of  a  deed  to  a  stranger,  to  be 
delivered  to  the  grantee  at  the  direction  of 
the  grantor,  or  with  a  resovatlon  of  the  right 
In  the  grantor  to  countermand  it,  does  not 
pass  the  title.  A  d^very  to  a  third  person 
does  not  authorize  a  presumption  that  it  is 
done  with  the  Intention  of  passing  the  tltla. 
The  facts  and  circumstances  attending  the 
transaction  must  be  such  as  to  show  that 
the  grantor  Intended  that  the  deed  ahoold 
be  delivered  by  the  custodian  to  the  grantee. 
Every  such  case  must  be  determined  by  the 
intention  of  the  grantor.  5  Amer.  &  Bhag. 
Enc.  Law,  p.  446.  In  Stow  v.  MUler.  16 
Iowa,  460,  it  is  said:  "If  a  father  dies,  leav- 
ing among  his  papers  a  deed  of  land,  dnlj 
executed  In  form  to  one  of  his  children,  the 
law  will  give  effect  to  the  same.  If  there  is 
anything  Indicating  the  intention  of  the  In- 
testate that  It  should  become  effective.  For 
example,  the  conveying  to  other  chlldrra  an 
equal  pcnrtfok  of  his  real  estate,  as  was  dmie 
in  this  case,  a  court  of  equity  would  be  mnch 
inclined,  in  order  to  effectuate  the  aids  eC 
justice,  to  declare  the  deed  valid,  as  was 
done  In  the  case  of  Scmgham  v.  Wood,  15 
Wead.  54S,  and  this  Is  aboat  as  Csr  as  the 
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courts  hare  gooe  on  this  subject"  The  facts 
attending  the  ddlTei7  to  a  third  person 
which  may  pass  the  title  to  the  grantee  are 
not  required  to  be  such  as  that  It  Is  beyond 
the  mental  power  of  the  grantor  to  alter  his 
Intentloa,  fa  that  he  has  not  the  phyatcal 
pow«  to  regain  possession  of  the  deed. 
Mewtom  t.  Beakr,  41  Iowa,  834.  As  we  hare 
aeoi,  the  lnt«ition  of  the  grantor  Is  the  p<dar 
star  by  which  courts  must  be  guided  In  de- 
termining the  question. 

We  have  said  that  when  the  deed  and  bUl 
of  sale  were  ddlrered  to  the  bank  the  last 
will  and  testament  was  In  the  aame  euT^pe. 
The  win,  so  far  as  It  relatee  to  his  wife,  was 
as  fcdlows:  **I  give  and  beqaeath  to  mj 
wife,  Althea  Tnak,  wfrthlrd  of  all  property 
of  which  I  may  dto  seised  or  possessed, 
whetiier  the  same  la  real  or  patwnal;  to 
have  and  to  bold  the  same  fcffever,  less  the 
amount  already  pidd  to  her,  and  paid  fn  Im- 
^oTlng  her  ^rc^ierty."  At  the  time  the  pa- 
pers were  deposited  with  the  bank,  the  tes- 
tator had  real  estate  remaining  after  the 
conr^ance  of  the  Sumner  township  farm. 
It  Is  claimed  with  great  emifldeiue  on  the 
part  Qt  appellant  that  the  grantor  sor^  did 
not  Intend  that  the  title  shoold  pass  to  bis 
son,  because,  when  he  made  the  final  dls- 
poeitioD  of  all  of  his  property,  on  the  9th 
day  4^  May.  1891.  he  placed  the  wlB  in  the 
same  envdope,  and  retomsd  It  to  the  bank. 
It  Is  to  be  conceded  that  the  act  was  not 
in  accord  with  an  Intentkm  that  the  title 
to  the  property  should  pass  to  Ms  «ia;  and 
one  or  two  witnesses  testified  that  he  de- 
clared to  them,  Sitba  the  final  settlemeot, 
that  the  papers  did  not  amount  to  anything, 
or  WOTds  to  that  effect  In  our  i^lnlon,  this 
and  other  erldence  relied  oa  by  appellant  are 
fairly  orwoome  by  the  other  facts  and  dr- 
camstances  In  the  case,  a  tvw  of  which  we 
win  menttoo:  It  does  not  clearly  appear 
what  was  Indcvsed  on  the  envdope  when  It 
was  d^Tered  to  the  bank.  It  was  first  de- 
llrered  to  the  cashier  of  the  bank  by  Trask, 
in  person.  He  stated  the  contend  of  the  en- 
Tetooe,  and  told  tbe  cashier  they  were  tor 
Obarlle,  his  ton.  If  anything  happened  to 
him,  (the  grantor.)  This  was  tiie  day  be- 
tore  he  went  to  Hot  Springs.  After  his  re- 
turn, and  It  was  made  known  that  bis  wife 
dalmed  that  she  did  not  intend  to  join  In 
the  deed  to  tbe  Snmnor  township  farm,  and 
when  the  final  settlement  xrha  made,  the 
papers  were  withdrawn  from  the  bank,  for 
no  other  purpose  than  to  bare  said  deed  re- 
adbiowledged,  and  when  that  was  done  It 
was  Immediately  retomed  to  the  bank.  It 
appears  to  us  that  the  only  purpose  In  tak- 
ing the  deed  firom  the  bank  was  to  make  It 
eflectlre  against  any  assault  upon  it  which 
might  afto-wards  be  made  by  bis  wife.  It 
was  not  under  a  claim  that  he  was  dissatis- 
fied with  the  deed,  but  quite  the  contrary. 
Above  bB,  there  Is  the  undisputed  fact,  stand- 
ing out  an  through  the  erldence^  that  the 
settlemait  made  on  the  9th  day  (tf  Hay, 


1891.  was  a  complete  adjwtmoit  of  aU  Uidr 
family  property  rights;  and  when  the  en- 
Telope,  with  the  Inclosures,  was  returned  to 
the  bonk,  they  wae  returned  for  the  stm, 
and  either  at  or  about  that  time  he  stated 
that  if  he  should  be  taken  away  bis  son  was 
to  have  what  he  had,  and  that  he  hod  settled 
wltb  his  wife.  This  Is  stronft^  corroborated 
by  tbe  check  for  ¥3,500,  which  he  gave  her 
when  the  settlement  was  made.  We  might 
dte  many  other  cfarcumstances  wMch  tend  to 
show  that  the  title  to  both  the  real  and  pec- 
wonal  prop»ty  passed  by  the  ddlToy  of  tbe 
deed  and  un  of  sale  to  the  bank.  But  it  Is 
not  necessary  to  furthw  dab<nrato  the  case. 

There  Is  a  question  made  about  whetJiar 
there  was  a  diange  of  tiie  possession  of  the 
persmal  prc^kerty  fr«n  the  father  to  the 
son.  There  was  no  occasloQ  for  sncb  change. 
Tbe  son  had  bem  virtually  in  the  actual  poa- 
sesslon  for  some  time  brfote  tbe  bill  of  sale 
was  made.  We  wUDl  say  that  there  Is  no 
claim  made  that  the  deed  and  bill  of  sale 
were  testamentary  In  thdr  character,  and  In- 
valid because  not  executed  with  the  formatt- 
tles  of  a  win.  and  tbe  facta  do  not  warrant 
any  such  omichi^on.  If  the  Instrumenta 
were  delivered  to  the  bank  as  conveyances 
In  praesoiti.  they  tocdc  ^fect  iqiKm  tbe  death 
ot  the  father,  relation,  from  tht  jOdlTery 
to  tbe  bank.  Hlnson  Y.  Bailey,  78  Iowa. 
644,  85  N.  W.  626.  The  decree  of  tha  dls- 
trlct  court  la  afilrmed. 


ORISWOU)  at  al.  v.  ILLINOIS  CENT.  R. 
00. 

(Snpreme  Court  of  Iowa.   Feb.  3,  1804.) 

B.1ILROAD  COMFANISS  — NeQLTOSKCB  —  FlHES  SBT 

BT  Enoinb  —  Contract  Ezbmptino  Compakt 
mOM  LlABILlTT— Validitt. 

1.  Code,  I  1289.  making  a  railway  company 
liable  for  domageii  from  fire,  does  not  rive  the 
public  Buch  an  interest  in  the  company's  exer- 
cise of  care  with  respect  to  boildlnn  which  It 
has  i>erniitted  a  person  to  erect  on  Its  ri^t  of 
way  grounds  as  to  render  void,  as  against  pub- 
lic policy,  a  contract  exempting  the  company 
from  liability  for  damages  by  fire  negligently 
■communicated  to  the  bnildinga  by  the  company  s 
engines. 

2.  A  contract  whereby  a  railway  company 
.gives  a  person  the  right  to  erect  an  elevator 
and  coal  ^eds  on  its  right  of  way  in  coneldera- 
tion  of  his  maintaining  them,  making  shipments, 
over  the  company's  road,  and  exempting  it 
from  liability  for  damage  by  fire  negligently 
communicated  to  the  buildings  by  the  com- 
pany's engines,  is  not  made  by  the  company  in 
its  capacity  as  common  carrier,  and  Is  not  gov- 
erned by  Code,  {  1808,  providing  that  a  com- 
mon carrier  cannot  exempt  itselr  from  liability 
as  such  carrier  by  contract. 

3.  Though  tbe  parties  to  the  contract  con- 
templated a  place  for  dealing  with  tbe  public, 
in  the  management  of  which  the  public  might 
be  Interested,  neither  that  interest,  nor  the 
agreement  of  the  person  permitted  to  erect  the 
elevator  and  coal  sheds  on  the  railway's  right 
of  way  grounds  that  he  would  transact  budness 
BO  that  neither  the  public  nor  the  railway  com- 
pany should  be  prejudiced  thereby,  gives  the 
public  any  interest  as  to  who  shall  bear  tbe  has- 
ard  of  the  loss  at  the  building  from  fir^  so  as 
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to  make  void,  u  agtlnst  public  poller,  th«  pro- 
vision exempttng  the  nUlwar  compaDy  from  lia- 
bility in  case  the  baildlngi  are  damaged  by  fire 
oearliseotly  communicated  thereto  bf  the  com- 
pany B  eat^nes. 

Robinson  and  Kinne,  JX,  dissenting. 

63  N.  W.  280,  rerersed. 

Appeal  from  district  court,  Buchanan  coun- 
ty; J,  Ij.  Huated,  Judge. 

Action  to  recover  damages  for  the  loss  of 
an  elevator  by  fire,  alleged  to  hare  been 
caused  by  negligence  on  the  part  of  de- 
fendant A  demurrer  to  the  anawer  was 
ovaruled.  The  plalnttfls  electing  to  stand 
on  their  demurrer,  Judgment  was  rendered 
against  them  for  costs,  and  they  api>eaL 

R.  W.  Barger  and  BL  B.  Hasner,  t<x  ap- 
pellants. W.  J.  Knight,  for  appellee. 

OXVBN*  J.  A  rehearing  was  granted  In 
ttiis  case,  and  It  Is  again  submitted  with  fur- 
ther arguments.  The  facts  disclosed  by  the 
pleadings,  which  are  matolal  to  be  con- 
sidered, are  sufficiently  stated  In  the  taemee 
(pinion.  (53  N.  W.  295,)  and  are  as  follows: 
"On  the  80th  day  of  April.  1890,  the  plaln- 
tUf  Orlswold  owned  a  two  and  rae-half  stmr 
eteTator  building,  warehouse,  and  oomcrlb 
attached,  together  with  engine  and  b<^er 
connections  and  feed '  mill  therein,  all  of 
which  were  sittiated  on  the  depot  grounds 
of  defendant  immediately  north  of  Its  track, 
in  the  Tillage  of  Wlnthrop.  In  the  morn- 
ing of  the  day  named,  the  property  described 
was  totally  destroyed  by  fire,  which  was 
kindled  by  sparlm  and  cinders  from  a  loco- 
motive engine  of  defendant  while  passing  on 
itm  track.  The  sparks  and  cinders  escaped 
from  the  engine  In  consequence  of  defects  in 
Its  construction  and  appliances,  and  In  eon- 
seqaence  of  the  negligent  manner  in  which 
It  was  operated.  The  property  destroyed  was 
of  the  value  of  $6,000,  and  was,  at  the  time, 
Insured  by  the  plalntifCs  the  Iowa  State  In- 
surance Oompany,  the  Commerdal  Union 
Assurance  Company,  Limited,  the  St.  Paul 
German  Insurance  Company,  and  the  Farm- 
ers' Fire  Insurance  Company  In  the  sum  of 
$1,000  each,  or  for  the  aggregate  amount 
of  ?4,000.  After  the  property  was  destroyed, 
each  Insurance  company  paid  the  amount  of 
loss  for  which  it  was  responsible,  and,  claim- 
ing that  by  reason  of  such  payments  they 
became  subrogated  to  the  rights  of  Orlswold 
to  the  extent  of  the  amounts  so  paid,  they 
Join  him  In  demanding  Judgment  against 
defendant  for  the  value  of  the  property  de- 
stroyed. Orlswold  occupied  the  premises  on 
which  the  property  stood  by  virtue  of  a 
lease  to  him  from  defendant,  which  con- 
tained the  following  provisions:  'And  the 
lessee,  In  consideration  of  the  premises,  here- 
by covenants  and  agrees  with  the  lessor.  Its 
snccesscnrs  and  asdgns.  to  pay  the  satd  les- 
sor, as  rent  for  said  premises,  the  sum  of 
one  dcdiar.'to  be  paid  at  the  time  and  In  the 
manner  following,  to  wit,  on  the  delivery  of 
this  lease;  and  the  lessee  furthor  covenants 


and  agrees  with  the  \emor  ttiat  he  wW, 
from  the  date  of  this  Indenture,  put  to  nae 
and  maintain  a  good  substantial  elevator, 
coal  sheds,  and  lumber  yard  on  the  aboTfr 
described  premises;  and  further  agrees  to 
protect  and  save  harmless  said  leasn  from 
all  liability  for  damage  by  Are,  which  in 
the  operation  of  the  lessor's  railroad,  or 
from  cars  or  engines  lawfully  on  Its  trat^ 
may  acddesitally  or  negligently  be  comnmni- 
cated  to  any  property  or  structure  on  said 
described  premises.  And  the  said  lessee 
hereby  agrees  to  ship  all  grain,  coal,  and 
lumba  he  can  control  by  the  niinols  Oem- 
tral  Railroad.  And  the  said  lessee  fnrUter 
covenants  and  agrees  with  the  said  lessor 
that  he  will  transact  the  bmlness  for  which 
said  buildings  are  erected  and  designed  at 
fahr  and  reasonable  rates,  and  In  a  prompt 
and  earful  manner,  so  that  ndthor  the  com- 
pany nor  the  public  will  be  fveJudUsd  by 
reason  of  the  said  lessee  dealing  nnftlrly 
or  negligently  in  their  behalf  or  In  the  trans- 
action of  the  business  connected  wttb  the 
grain,  coal,  and  lumber  building  so  erected 
as  aforesaid.'  The  defendant  claims  that 
plaltttlfh  are  not  entitled  to  recovor,  for  the 
reason  that  Orlswold  nndo-took,  by  the 
terms  of  the  lease,  to  protect  and  save  it 
harmless  from  such  losses  as  that  in  qiKS* 
tlon.  The  ground  of  the  demurrer  Is  as  fol- 
lows: 'The  petition  and  answer  show  that 
the  action  is  commenced  by  the  owner  and 
Instirer  of  an  elevator  built  upon  defendant's 
land  alongside  of  its  track,  for  the  purpose 
of  handling  grain,  and  that  sold  elevator 
was  burned  through  the  negligence  of  de- 
fendant, its  agents  and  epipli^es.  The  plaln- 
tUb  therefore  say  It  Is  against  public  poli- 
cy, and  contrary  to  the  statutes  of  Iowa,  for 
the  defendant  to  attempt  to  restrict  by  con- 
tract Its  liability  for  the  negligence  of  Its 
agents,  employes  and  servants;  and  that  said 
defense,  so  far  as  It  Is  based  upon  exemp- 
tions from  liability  by  reason  of  this  con- 
tract of  lease.  Is  not  good,  as  such  contract 
of  exemption  Is  void.*  No  q>ecUl  dalms  are 
made  In  behalf  of  the  Insurance  eompanies; 
therefore,  their  interests,  and  that  of  Oris- 
wold,  for  the  purposes  of  this  appeal,  wiO 
be  treated  as  governed  by  the  same  rules." 

X  It  will  be  seal,  from  the  statem^it  of 
the  case,  that  the  controlling  questtcm  Is 
whether  that  clause  In  the  lease  whereby 
plaintiff  Grtswold  agrees  to  protect  and  save 
harmless  the  defendant  ftom  all  liability  for 
damages  by  Are  negligently  communicated 
to  the  pr<^>erty  on  the  leased  premises  in  the 
opfratlon  of  the  railroad  Is  void,  as  against 
public  policy.  The  right  to  so  ctmtract  as 
to  Are  accidentally  communicated  Is  not 
questioned,  but  only  the  right  to  so  contract 
ns  to  fire  negligently  communicated.  Poldlc 
policy  Is  variable,— the  very  revise  of  that 
which  Is  the  policy  of  the  public  at  one  time 
may  become  public  policy  at  another;  hence, 
no  fixed  rule  can  be  given  by  which  to  de- 
termine what  Is  public  policy.  The  antb«1- 
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ties  all  agree  that  a  contract  Is  not  Told,  as 
against  public  poUcy,  tinleu  It  Is  Injurious  to 
the  tntereets  of  the  public,  or  contraTenes 
bome  established  Intereat  of  sodet^r.  Public 
poUc7  has  been  aptly  described  as  "an  unruly 
horse,  and,  when  once  yoa  get  astride,  you 
never  know  where  It  will  carry  you."  It 
wns  said  by  WUmot,  0.  J.:  "It  Is  the  duty 
of  all  conrta  to  keep  their  eyea  steadily  upon 
the  Interests  <^  the  public,  eren  In  the  deter- 
mination of  ccnnmunity  justice,  and  when 
Oxvy  find  an  acti<m  Is  founded  upon  a  claim 
Injurious  to  the  public,  and  which  has  a  bad 
tendency,  to  give  no  countenance  or  asdat- 
ance  In  foro  cItOI."  Other  courts  have  said: 
"We  may  take  It  as  well  settled  that  In  the 
law  of  oontracts  the  flrat  pnrpcae  of  the 
courts  Is  to  look  to  the  welfare  itf  the  publi<^ 
and,  if  the  enforoonent  of  the  agreement 
woiitd  be  Inimical  to  Its  interest,  no  rdlef 
could  be  granted  to  the  party  injured,  and 
even  though  It  might  result  beneficially  to  the 
party  who  made  and  violated  the  agreemrat 
The  common  law  will  not  permit  Individuals 
to  oblige  themselves  by  a  contract  either  to 
dOk  or  not  to  anytbhig,  when  the  thing  to 
be  duie  or  omitted  is  in  any  degree  clearly  in- 
jurious to  the  public."  Again,  It  ia  said:  "It 
must  not  be  forgotten  that  you  are  not  to 
extend  arMtrarily  those  rules  which  say  that 
a  given  cmitract  Is  void  aa  being  against  pub* 
lie  piAlcy.  because,  If  there  is  one  thing  more 
than  another  which  public  policy  requlreg,  it 
Is  that  men  of  fall  age  and  competent  under- 
standing shall  have  the  utmost  liberty  of 
contracting,  and  that  their  contracts,  when 
entered  into  £alrly  and  voluntarily,  shall  be 
held  sacred,  and  shall  be  axAxeeA  by  o»urts 
€€  justice.  Ther^ore.  you  have  this  panb> 
mount  public  policy  to  consider,  that  yoa  are 
not  likely  to  Interfwe  with  this  freedom  of 
Ofsitract"  Egerton  v.  Barl  Brownlow,  4  H. 
L.  Cos.  1;  3  Amer.  ft  Eng.  Enc  Law,  p.  875, 
note  8;  Boerdman  v.  Thompson,  25  Iowa, 
601.  Aided  by  these  definitions  and  cao* 
tiona,  we  proceed  again  to  inquire  whether 
the  clause  of  the  agreement  in  question,  if 
carried  Into  effect,  would  be  injurious  to  any 
Intoreat  of  the  public,  or.  in  other  words, 
wheth«  the  public  has  any  interest  In  this 
|H»vlsiott  of  the  ccmtract.  The  conclusion  erf 
the  former  opinion  is  "that  the  provision,  if 
effectual,  would  cause  the  defendant  to  dis- 
regard and  neglect  a  duty  which  It  owes  to 
tbe  public,  and  thereby  vtt^te  an  oMIgati<« 
Imposed  upon  It  by  law."  This  condudon 
rests.  In  part  at  least,  upon  holding  that  sec- 
tions 1280  and  1308  of  the  Code  are  applica- 
ble to  the  question  under  oonsideratlon,  and 
that  tbe  driendant  owed  It  as  a  duty  to  the 
public  to  operate  Its  road  with  care  with  re* 
spect  to  plaintiff's  pn^ierty.  The  discussion 
on  rehearing  leads  us  to  inquire  whether,  un- 
der tbe  law  and  fiicts,  It  Is  correct  to  say  that 
the  d^endant  owed  any  duty  to  the  public 
with  respect  to  the  plalntUTs  property.  The 
former  opinion.  h<dds  correctly  that  the  11a- 
bQtty  of  railroad  eorporatifms,  under  section 


1289,  for  ne^gmtly  setting  out  fires,  is  ab- 
scAute,  and  that  tbe  obligation  on  the  part  of 
the  railroad  companies  to  exercise  care  is  to- 
wards the  public;  but  tbe  question  remains 
whethw  that  section  applies  to  cases  like 
this,  or,  in  other  words,  whether  It  estab- 
lished any  Intnest  in  the  public,  or  imposed 
any  duty  upon  tbe  defendant  towards  the 
public,  In  respect  of  the  property  of  tlie 
plaintiff.  Tbe  d^todant  owed  no  duty  to 
the  public  to  exercise  care  with  respect  to  Its 
own  buildings  situate  on  its  right  of  way, 
and  Incurred  no  liability  for  their  negligent 
burning,  unless  the  fire  spread  beyond  Its 
own  premises.  The  opo'ation  of  a  railway 
Increases  the  danger  from  fire  to  the  prop- 
erty of  the  veotii  situated  on  their  own 
premises,  where  ttiey  have  tbe  right  to  have 
It.  and  hence  the  provislmi  of  section  1280 
making  the  corpcffattm  operating  the  rail- 
way absolutely  liable  for  all  damages  by  fire 
that  Is  negligently  set  out  or  caused  by  the 
operation  of  the  railway.  As  to  such  prop- 
erty the  raUway  company  owes  to  the  pub- 
lic the  duty  <HF  care;  and  the  public  has  an  in- 
tact In  the  performance  of  that  duty. 
Therefor^  a  contract  that  exempts  from  that 
duty  to  the  public  would  be  injurious  to  the 
pubUc  IntwestB,  and  against  public  policy. 
The  iilalntiff  Griswold'a  buildings  were  not 
upon  bis  own  [iremlaeB,  nor  where  be  had  a 
right  to  have  them,  ind^mdent  of  tbe  de- 
fuidant;  they  were  upon  the  right  of  way. 
where  they  could  only  be  by  its  pwmlsslon. 
In  granting  the  permission,-  and  in  placing 
the  buUdings  there,  both  parties  knew  of  the 
Increased  hazard  of  the  location  from  fire 
communicated  either  through  acddent  or 
negligence  in  the  <^;>eratIon  of  the  road. 
Tbey  knew  that  the  defendant  corporation 
could  oTsJjr  act  through  Its  ofitcers,  agents, 
and  employes,  and  that  these  might  be  negli- 
gent in  the  performance  of  their  duties.  The 
plaintiff  had  an  insurable  Interest,  and  could, 
as  be  did,  protect  hlmsdf.  In  part  at  least, 
against  loss  by  either  accident  <»:  negligence. 
The  defendant  had  no  InsuraUe  interest,  and 
could  only  protect  Itsdf  from  the  hasard  by 
refusing  consent,  or  by  contracting  for  In- 
demnity, as  It  did.  Plaintiff  Orlswdd  con- 
tracted with  his  ooplalntim;  the  insurance 
companies,  tor  Indemnity  against  loss  by  fire, 
whether  caused  by  acddent  or  negligence. 
The  fire  occurred  through  neglect,  and  tbe 
insurance  companies,  as  they  were  bound  to 
do.  iiaid  the  Insurance.  Those  contracts,  like 
this,  were  toe  indemnity  against  liability  by 
fire,  whether  caused  by  acddent  or  ne^- 
gence.  Blany  lossee  by  fire  occur  through 
the  negligence  of  tbe  insured  or  his  family, 
and  recovery  Is  had  unless  the  negligence 
was  wlllfoL  While  these  polldes  are  not  be- 
fore us,  we  may  assume,  we  think,  that  un- 
der th«n  the  plaintiff  Griswold  would  have 
been  entitled  to  recover,  even  though  the  loss 
had  occurred  through  bis  own  negligence,  un- 
less It  was  wUlful.  The  public  had  no  in- 
terest In  these  contracts  of  insoranoe  he- 
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tween  ttw  tSalnUfla;  nor  wm  they  ogalxiBt 
pabUc  poUc7,  becaoM  the  companies  agreed 
to  Indemnify  the  aaaured  against  Ion  caused 
by  his  own  netfUgmce.  This  Is  not  a  quev- 
tloa  whether,  ondcar  section  128B,  the  dtfmd- 
ant  would  be  liable  to  CMswcfld  for  ne^- 
gently  commonlcatlng  flre  to  this  property 
In  the  absrace  of  a  contract  to  the  contrary, 
bnt  It  Is  whether  the  public  has  any  Intwest 
that  this  contract  contravenes.  It  seems  to 
us  now  qplte  dear  that  as  these  buildings 
could  only  be  placed  np<m  the  defradanfa 
right  of  way  by  Its  consent,  and  were  so 
placed  upon  the  prranlses,  and  on  the  condl- 
tlcHiS  expnuea  In  the  lease,  the  public  had 
no  tntoeet  tiiwtin,  under  said  section  1288 
or  otherwise^  that  would  be  Injured  by  giv- 
ing dfeot  to  the  agreem^  in  qnesttoo. 
Much  as  the  public  may  have  been  Interested 
In  the  convenlmce  of  such  a  plaoe  of  bnsl- 
ness,  it  bad  no  Interest  as  to  who  should 
carry  the  hanrd  Incident  to  that  property 
being  located  as  It  was.  The  fiact  tiiat  tiie 
defendant  acquired  this  right  of  way  In  the 
exercise  of  the  right  of  eminent  d«naln  did 
not  preclude  It  from  granting  or  withholding 
permission  te  the  plaintiff  to  bolld  'Oiereon, 
nor  the  parties  from  contracting  as  to  which 
should  bear  the  hasaid  incident  to  the  loca- 
tion. 

2.  It  Is  ocmtoided  flist  the  defendant  en- 
tered into  this  contract  in  its  capacity  as  a 
common  carrier,  and  therefore  we  must  ap- 
ply to  the  consldentloa  <rf  the  question  sec- 
tion 1808,  providing  in  effect,  that  cairlera 
of  persons  or  propwty  cannot  exempt  them- 
•elves  from  liability  by  contract  which  would 
exist  had  no  contract  been  made.  It  is  on* 
doubtedly  true  that  the  ultimate  purpose  <tf 
the  defendant  in  entering  Into  this  contract 
was  the  promotion  of  Its  buMness  as  a  com- 
otOD  carrier.  But  the  owtract  Is  not  for  the 
«aniage  of  percKms  or  propotf *  ^btt  the 
vltUnata  purpose  was  to  tncresse  its  bndness 
as  a  carrier  does  not  make  this  a  contract  for 
carriage  any  more  than  would  be  the  employ- 
ment of  woAmaa  In  Ita  shops,  wartibonses, 
or  daewbKe  apart  from  the  opoatlon  of  the 
road.  Upon  fartiitr  consideration  we  are  of 
the  o^^nlm  that  this  contract  was  not  made 
by  the  defmdaBt  In  its  capacity  aa  a  com- 
mon carrier,  and  that  tbe  provision  of  sectlra 
1308  Is  not  qniUcaUe.  Johnson's  AHm'x  r. 
Bailroad  Co..  (Va.)  11  8.  B.  829,  and  other 
cases  involving  oontracta  of  exemptl«i  fn»n 
liability  for  causing  injuries  to,  or  death  of, 
persons,  are  not  applicable.  Tbe  public  has 
an  Interest  in  the  life  and  safety  of  every 
human  being,  and  evoy  such  contract  Is 
dearly  injurious  to  public  Interest,  bnt  not 
always  so  as  to  property. 

8.  In  the  lease  the  ptelntUf  Grlswold  agrees 
"that  he  will  transact  tbe  bnslness  for  which 
said  bidldlngs  are  erected  and  designed  at 
fidr  and  reasonable  rates,  and  hi  a  prompt  and 
careful  manner,  so  that  neither  the  company 
nor  tbe  public  will  be  pr^odlced  by  reason 
of  the  said  knee  dealing  unfairly  or  negli- 


gently In  their  behalf,  or  in  the  transactioQ  of 
the  business  connected  with  the  grain,  coiJ, 
and  lumber  building  so  erected  as  afwrnsald.** 
While  It  Is  evident  tbe  parties  contemplated 
a  place  for  dealing  with  tbe  public.  In  the 
maintenance  and  management  of  wldcb  tbe 
public  mi^t  be  lnt»ested,  ndttur  that  In- 
terest nor  Mr.  Orlswdd's  agreement  gave  the 
public  any  intwost  as  to  who  should  bear  the 
hazard  of  the  loss  of  tbe  buildings  by  flre. 
The  plaintiff  Indenudfled  himself  against  the 
loss.  In  part  at  least,  by  insurance,  and  the 
Inantanoe  companies  have  paid  him,  as  they 
were  bound  to  da  Surely,  public  policy  does 
Dot  demand  that  flie  defendant  ahall  now  re- 
imburse these  insurance  ocmqMnles  for  tbe 
payments  they  were  bound  to  make  by  their 
own  contract,  and  which  tbe  defendant  has 
never  promised  to  repay.  As  to  the  claim 
of  tbe  i^alndff  Grtawold  to  recover  the  exceas 
of  the  loss  over  tiie  amount  of  buumnoe, 
public  policy  answers,  "You  must  stand  by 
yoor  cnitract"  After  a  earefU  review  of 
the  case,  we  reach  the  ooaKlnskm  that  tbe 
pnbUe  had  no  Interest  In  the  danse  of  the 
ocmtract  in  question,  that  Ita  enftMrcement 
wwks  no  Injury  to  any  Intereat  of  the  public, 
and  tihat  ttie  Judgment  of  ttie  district  court 
should  be  affirmed. 

B0BIN8ON,  (dissenting.)  I  cannot  mm- 
sent  to  the  oonduslon  of  the  forgoing  opin- 
ion that  the  agreement  In  question  wss  effec- 
tual to  rdleve  the  defendant  ot  liability  for 
negligently  setting  flre  to  and  destn^ing  tbe 
property  of  the  plaintiff.  Something  baa 
bem  aald  aa  rehearing  hi  regud  to  the  lla- 
blllty  of  the  defendant  to  ttie  Insuranes  com- 
panies and  their  right  to  recover;  bnt  as  no 
qpestton  In  regard  to  such  ItebUlty  and  rtsht 
of  recovery,  as  dlsdngulsbed  from  the  Bnttt- 
ity  of  defendant  to  Orlswold  for  tbe  loan  be 
sustained,  for  which  he  has  not  bem  com- 
pensated. Is  presented  1v  the  pleadings,  or 
was  argued  on  die  first  snbmlsslon  of  tbm 
cause.  It  Bhoold  not,  aa  It  seems  to  me,  be 
given  weight  now.  It  Is  well  settled  that,  lo 
a  dvll  case,  a  party  cannot,  on  rdieanns, 
make  a  case  different  from  that  presented  on 
Uie  <»lglnal  submission.  Md>eraiott  t.  Ball- 
way  Go.,  (Iowa,)  62  N.  W.  18S,  and  caaf* 
ttiacin  dted.  It  fdtows  tbat  the  only  qme- 
tlons  which  we  dionld  now  oondder  sre  tbnoe 
involved  In  determining  the  character  and 
effect  of  the  proviskm  of  the  lesse  In  qnee- 
tloo,  and  the  r^t  of  GMswdd  te  reesvw, 
without  r^ard  to  the  intereste  of  tbe  bisnr^ 
ance  companies.  On  tbe  rdiearlny  we  have 
been  favored  with  dabwate  argumentt  by 
representetives  of  several  of  the  leading  rail- 
way corporations  doing  bosinesB  In  the  state, 
and  In  explanation  It  Is  said  that  the  qnea- 
tlons  involved  are  of  Interest  to  all  railway 
companies  In  the  state,  and  that  the  fbnner 
opbilon,  if  adhoed  to,  will  setfoosly  affCet 
their  managenmt  and  bnalneas.  It  Is  prob- 
ably fahr  to  presnme  ttiat  leases  vrtfh  provt- 
slons  similar  to  tbe  one  in  cootrovrray  are 
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now,  or  aoon  wUl  be,  In  general  nso  In  tlw 
state,  and  that  the  qnestiona  InrolTed  are  of 
Interest  to  the  large  number  of  pensna  wlio 
are  now,  or  shall  hereafta*  be,  cmcemed  in 
bnlldlnga  and  prox>er^  located  on  land  owned 
by  railway  corpmatlona  hy  virtue  of  leases 
from  the  corporations.  The  Importance  of 
tbe  questions  to  the  railways  and  to  people 
doing  bui^ess  witb  them  is  apparent.  It 
docs  not  seem  to  me  that  tbe  authorities  dted 
In  the  opinion  of  the  majority  JnstU^  the  coxt 
doslons  they  reach.  Section  1289  of  thk 
Oode  provides  that  "any  corporation  operat- 
ing a  railway  shall  be  liable  for  all  damages 
by  fire  that  Is  set  out  or  caused  by  iterating 
of  any  such  railway.  *  *  *"  It  was  said 
In  West  T.  ItaUway  Co.,  77  Iowa,  6M,  35  N. 
W.  479.  and  42  N.  W.  512,  that  this  statute 
Impoaea  an  absolute  liability  upon  rallw^ 
<!orp<»ations  without  regard  to  the  contrlb- 
atory  negligence  of  the  person  Injured,  for 
damages  resulting  from  fires  set  out  or 
canaed  by  negligently  operating  their  rall- 
waya.  Uta  facts  admitted  ta  this  case  show 
mat  tbe  Are  In  question  was  caused  by  de* 
tandant  In  operating  its  railway,  and  that  the 
fire  was  the  result  of  negligence  on  its  part. 
Whether  a  railway  company  may  limit  Its  lia- 
bility for  a  fire  which  it  causes  without  fiiult 
<Mi  Its  part  Is  a  question  not  involved  in  this 
caae;  but  we  are  required  to  determine 
whether  a  railway  company  may,  by  a  con- 
tract entered  Into  before  the  act,  limit  Us  11a* 
bOUy  for  a  fire  which  Is  caused  by  negligence 
on  ite  part  In  operating  Its  railway.  Section 
1808  of  the  Oode  provides,  In  effect,  that  a 
common  carrier  <v  carrier  of  passmgers  can- 
not exempt  Itself  from  llabill^,  as  such  car- 
rier, by  contract  Although  there  Is  some 
omflict  In  the  anthwltles,  yet  It  is  the  gen- 
eral rule,  In  the  absence  of  statutory  regula- 
tion^ that  railway  companies  cannot  restrict 
tbelr  llablUty  for  negligence  In  transporting 
passengers  or  fTdght  by  contracts  made  In 
advance  of  the  carriage;  and  the  same  is 
true  In  r^rd  to  the  powo-  of  telegraph  com- 
panies to  limit  their  liability  for  negligence  In 
transmitting  dispatches.  It  Is  said  in  Oooley 
on  TtMis,  (page  687,)  with  reference  to  agree- 
ments of  that  kind,  that  "the  cases  of  car- 
riers and  telegraph  companies  have  been  spe- 
dally  mentioned,  because  it  Is  chiefly  In  these 
cases  that  such  contracts  are  met  with.  But, 
altboQ^  the  reasons  which  forbid  such  con- 
tracts have  9e<dal  force  in  the  business  of 
carrying  persons  and  goods,  or  of  sending 
messages,  they  apply  universally,  and  should 
be  held  to  defeat  all  contracts  by  which  a 
party  undertakes  to  put  another  at  the  mercy 
of  his  own  faulty  conduct"  In  Johnson's 
Adm'x  V.  Ballroad  Co..  (Va.)  11  S.  B.  829.  the 
administrator  sought  to  recover  damages  for 
the  death  of  his  Intestate,  which  was  claimed 
to  Itave  been  caused  by  the  negligence  of  the 
railway  company.  The  decedent  hod  been 
a  member  of  a  Ann  of  quarry  men,  which 
agreed  with  the  rallwi^  company  to  remove 
a  certain  granite  blnlf  from  Its  right  of  way. 


He  was  killed  by  a  train  of  the  conqwmy 
while  he  was  engaged  In  doing  the  work  re* 
quired  by  the  agreement  There  was  evi- 
dence which  tended  to  show  that  the  accident 
was  caused  by  negligence  on  the  part  of  the 
company.  It  claimed  exemption  from  UaUl- 
Ity,  however,  on  tbe  gttmaA  that  the  agree- 
m«it  provided  that  U  ahonld  "In  no  way  be 
held  respuisIUe  for  any  Injuries  to^  or  death 
of;  any  of  the  members  «t  the  said  firm,  or 
of  any  of  its  agoits  or  emplt^es,  sustained 
from  said  work,  should  such  death  or  Injury 
occur  from  any  cause  whatsoever."  The 
court  in  commoitlng  on  this  provision  of  the 
agreemoit  said:  "To  uphold  tbe  sttpnlatlon 
in  question  would  be  to  hold  that  It  was  com- 
petent for  one  party  to  put  the  other  parties 
to  the  contract  at  the  mercy  of  Its  own  mis- 
conduct which  can  never  be  lawfully  done 
where  an  mll^tened  system  of  jurlsprudoice 
prevails.  Public  policy  forbids  It  and  con- 
tracts against  the  public  policy  are  void. 
Nothing  la  better  settledr-certalnly  In  this 
court— than  that  a  common  carrier  cannot  by 
contract  exempt  himself  from  responsibility 
for  his  own  or  his  servant's  negligence  In  the 
carriage  of  goods  or  passengers  for  hire. 
This  Is  so,  independently  of  section  1296  of 
the  Code,  and  the  principle  which  Invalldataa 
a  stipulation  for  exemption  from  liability  for 
one's  own  negligence  is  not  «mflned  to  tbe 
contracts  of  carriers  aa  such.  It  appUea  uni- 
versally." 

Railway  corpwatlons  are  qoasl  public  agen- 
cies, and  perform  a  public  duty.  Th^  are 
agencies  created  by  the  state  with  certain 
privilege^  and  subject  to  certain  obligations, 
A  ccatract  that  tfa^  will  not  discharge  th^ 
obligations  la  a  breach  of  a  pnUie  duty,  and 
cannot  be  «iforced.  Railroad  Ga  v.  Ryan, 
11  Kan.  609.  An  agreement  by  which  a  rail- 
way cwporatlon  undertalces,  without  the  con- 
sent of  the  state,  to  r^eve  Itself  of  a  burden 
which  Is  Imposed  upon  it  by  law.  Is  void,  as 
against  public  policy.  Thomas  v.  RaUroed 
Co.,  101  U.  &  TL  Among  the  obligations  Im- 
posed upon  a  railway  corporation  is  that 
of  using  reasonable  dUigenoe  In  furnishing 
Its  road  ^th  safe  equipments,  Indndlng  loco- 
motive engines,  and  of  oi»erating  its  road 
without  negligence.  That  is  a  duty  which  It 
owes  to  the  public,  and  any  agreement  which 
tends  to  lessen  the  dlllgenoe  and  care  with 
which  it  furulahes  and  operates  its  road  Is, 
to  that  extent  against  public  policy.  The 
contract  entered  into  between  Qrlewold  and 
defendant  was  not  for  carriage,  and  primarily 
It  was  for  tbe  benefit  of  the  parties  to  it, 
and  not  In  the  int^eet  of  the  public.  But 
It  Is  clear  that  its  purpose  on  the  part  of 
defendant  was  to  benefit  and  promote  its 
business  as  a  carrier.  The  nomhiol  sum  of 
one  dollar  was  not  the  conslderatloa  which 
Induced  it  to  enter  Into  the  agreement  Ele- 
vators, coal  sheds,  and  lumber  yards  are  Im- 
portant aids  to  a  railway  engaged  in  car- 
rying grain,  coal,  and  lumber,  in  securing  and 
transacting  tbat  branch  of  Its  badness;  and 
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tbe  promise  of  Griawold  to  matntaln  and  use 
them,  and  to  ship  all  grain,  coal,  and  Inmbo* 
be  conld  control  orer  defoidant'a  road,  and 
the  prospect  for  bnslnesa  wUcb  the  existence 
and  nse  of  tbe  ImproroDents  named  held  ont 
to  defendant,  -were  no  doubt  Important  and 
controlling  con^derationa  vUcb  Induced  It 
to  execute  the  lease.  Those  Improrements 
were  not  only  of  ralne  to  the  def«idant.  bat* 
they  were  Impwtant  to  aU  who  bought  m 
sold  or  stored  commodities  which  were  re- 
ceived Id  them.  In  other  wwds,  the  lease 
was  a  means  to  promote  tbe  end  for  whldi 
tbe  road  of  defendant  was  built  and  t^Krated. 
and  tbe  public  was  Interested  In  the  Im- 
provements for  wbltA  It  iHTOTldea,  to  the  ex- 
tent to  which  It  patronized  Oiem.  Its  Int»- 
eet  may  not  have  been  a  distinct  entity, 
capable  of  enforcement  at  the  suit  of  any 
dtlKo,  but  It  waa  one  wblch  the  law  recog- 
nlaea,  and  whicb  It  will.  In  a  suitable  case, 
protect  The  lease  Itself  fully  recognizes  an 
Interest  ot  the  pnbUe  In  Iti  snbject-mattw. 
It  prorldes  that  tbe  lessee  "shall  transact  tbe 
buslneBs  for  which  said  bulldlngB  are  wected 
and  designed,  at  fair  and  reaaonaUe  rates, 
and  In  a  prompt  and  careful  manner,  so  that 
neither  the  company  nor  the  public  will  be 
prejudiced  by  reason  of  tbe  said  lessee  deal* 
Ing  unfabrly  or  nes^lgenlly  In  their  bdulf, 
or  In  the  transaction  of  the  buBtnesp  con- 
nected with  the  grain,  coalf  and  lumber  bidld- 
tng  so  erected  as  aforesaid."  It  is  true  that 
a  contract  Is  not  TOld,  as  against  the  pub- 
lic policy,  unless  It  Is  Injurious  to  the  Inter- 
ests Of  tbe  public,  or  tends  to  have  that  effect, 
or  contrarenes  some  established  interest  of 
sodetj.  But,  when  a  contract  bdongs  to 
one  of  ttiose  dasses.  It  will  be  declared  rold, 
although  in  a  particular  Instance  no  Injury 
to  the  public  may  result  5  Lawson,  Rights, 
B^.  &  Ft.  I  2892.  "A  contract  Invadbig  any 
one  of  the  other  intOKBta  which  the  law 
cherishes,  tboi^b  to  do  what  la  neither 
Indictable  nor  ivoblblted  by  a  statute^  tamed 
a  'contract  against  public  policy.*  <or  sound 
policy.)  la  likewise  T(^"  Blsh.Oont  |478.  To 
justify  the  conduirion  tibe  provision  un- 
der consideration  is  v<M,  It  Is  only  necessary 
to  find  that  the  prorMon,  if  efffectdal,  would 
cause,  cr  tend  to  cause,  tbe  defendant  to  dis- 
regard w  negleet  a  duty  which  It  owes  to  the 
pubU<^  and  thereby  violate  an  obligation  Im- 
posed vtKm  it  by  law.  That  andi  would  be 
tbe  ^ect  of  tbe  provision,  if  sustained,  does 
not  appear  to  me  to  be  doubtfuL  It  was 
not  Intended  merdy  to  require  GzlswcM  to 
bear  tiie  loss  which  should  result  from  the 
hasarda  to  which  his  property  should  be 
»posed  by  operating  the  railway  with  rea- 
sonable prudence  and  care,  but  it  vras  intend- 
ed to  exempt  ttie  defendant  from  all  UaMlity 
for  damages  from  fire  which  should  be  caus- 
ed In  tolerating  ita  raUway  without  regaa  to 
acta  of  negUgence,  or  laift  of  precautfam  and 
care  m  Its  part  which  should  cmtrlbute  to 
the  loss.  Tbe  agreement  souf^t  to  exempt 
tbe  defmdant  from  UabUIty  for  negjlfluoe* 


whatevffl"  Its  nature,  wbldi  should  be  involv- 
ed In  the  management  of  Its  railway.  8ndi 
negllgrace  ml^t  be  manifested  In  many 
ways.— as.  In  the  use  of  Insofflclent  or  de- 
fective machinery,  In  the  employment  of 
cardess  or  Incompetoit  train  men,  at  In  hav- 
ing an  Insuffldot  number  of  trainmen,— aad 
vraa  necessarily  of  a  Und  to  affect  tiie  busi- 
nesB  of  defendant  as  a  eommon  carrlor.  The 
tendency  of  the  agreement  vres  to  make  tiie 
defendant,  in  keeping  Its  loctHnotive  engines 
In  good  wder,  lu'  adopting  Improvonoits  to 
prevent  tiie  escape  of  flre,  and  in  sdectbng  its 
employes,  less  diligent  than  it  would  other 
wise  have  been,  and  thus  to  expose,  not  only 
the  property  of  Orlswold,  but  all  otber  pnv- 
erty  of  a  combustiUe  kind  located  upon  Its 
grounds,  to  dangm  wUch  reasonable  care 
an  Its  part  would  have  prevmted.  Tbe  ten- 
dency of  tbe  agreement  is  more  dearly  sees 
when  the  probable  aggregate  effect  of  soeb 
agreements,  entered  Into  between  defendant 
and  all  the  tenants  cm  Its  ri^t  of  way  and 
depot  grounds  In  the  state.  Is  considered.  To 
keep  in  good  wder  tbe  machinery  and  appur 
tmances  of  a  raUway,  and  to  operate  It  in 
tbe  manner  whldi  reas(maUe  prndenee  de- 
mands, invtdve  the  expmdltnre  of  large  sums 
of  nifHMy.  and  the  constant  exercise  of  skill 
and  care  by  railroad  employes.  Whatever 
tends  to  losen  tbe  degree  of  care  used  In 
operating  a  railway  Is  to  tbat  extent  Inimical 
to  public  bitoest,  and  contrary  to  puMle 
policy.  Combustible  ivoperty  on  tbe  depot 
and  rigbt  of  way  grounds  of  a  raOway  com- 
pany is  of  necessity  more  expoeed  to  dan- 
ger from  flre  caused  by  opo^ting  the  raU- 
way than  propoty  outside  of  tbdr  llmlti; 
and  If  It  can,  by  agreement,  protect  ItscU 
against  liability  for  negllgentiy  destroying 
the  property  on  its  grounds,  tbe  common  ex- 
perience of  manUnd,  as  apiAled  to  otber  mat- 
ters, teaches  us  that  tiie  natural  effect  of 
such  an  agreement  Is  to  lessen  the  care  and 
diligence  the  raUwi^  company  win  nae  to 
prevent  such  negllgenoe  and  the  cuiaeqnent 
loss.  It  ftdlows  that  each  tenant  Is  Interested 
In  the  agreonent  of  every  other  tenant  on 
tiie  same  line  w  dlvisttm  of  railway,  and 
that  the  people  who  store  property  In  the 
buildings  of  such  tenants,  or  who  are  coo- 
cerned  In  grain,  coal,  Inmbo-,  and  other  arti- 
cles which  are  received  In,  or  delivered  from, 
such  bulldlngB,  are  also  Interested  In  tiie 
agreemmts. 

It  does  not  seem  to  me  tiiat  tlie  law  wUA 
governs  ordinary  contracts  of  tosarance  Is 
applicable  to  Ibis  case.  In  such  contracts  tbe 
property  ownet  Is  never.  In  terms,  Insured 
against  the  consequences  of  Ids  own  neg- 
ligence. On  the  contrary,  great  care  la  taken 
to  guard  against  and  prevent  ne^^ence  on 
his  part  Insorance  to  the  full  value  ot  tbe 
property  Is  not  given,  and  all  Indueement  to 
negligence  on  bis  part  Is  wtttibeld.  If  IcMS 
result  from  his  negligence,  as  a  role^  be  and 
the  Insurance  company,  only,  are  affiected, 
his  netf  Igence  not  bdng  of  n  ehsracter  to 
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itffect  the  pid^c.  I  am  not  tiiat  an 

agreramt  to  bumre  a  perscm  against  the  eon- 
aBEpnemeeB  of  hla  own  ne^geace,  tbe  natural 
and  probable  effect  of  wblcb  would  be  to  en- 
courage sucta  negilgmite  to  the  danger  and 
prejadice  of  others,  la  aaatalned  by  the 
coorta  It  la  true  tliat  the  pabUe  baa  no  tn- 
toreat  In  the  damagea  In  controTer«7  la  tfala 
vstUrn,  bat  it  bad  an  interest  In  the  agree- 
ment In  qneation  ao  for  aa  it  tended  to  In* 
lace  ue^igence  on  the  part  of  defHidaiit  In 
operating  Ita  railway;  and  aa  nei^igeMe  of 
that  kind  was  the  natural  and  probable  effect 
of  the  agreement,  and  aa  the  agreement  la 
not  aeparable,  it  woidd  aaem  to  foUow  that 
it  ahouM  be  held  Toid.  Thla  cooduaion  la 
not  only  In  entire  harmony  with  fbe  antbor^ 
Itiea  cited  in  the  opinion  of  the  majwlty,  bat, 
as  it  aeema  to  me,  la  teqidred  bj  them,  aa 
wen  an  by  tiie  anthorltlea  cited  In  tUa  dla- 
eent 

Whether  the  defendant  owed  to  the  pobUc 
Any  duty  in  regard  to  ita  own  bnlldinga, 
whether  the  defendant  had  any  Insurable  bi- 
tcreat  in  the  property  of  Qrlswold  which  waa 
dcatroyed,  and  wbetbw  the  insotanoe  oom- 
panlea  are  entitled  to  recorer  tbe  amounts 
they  hare  paid  to  Orlawold  are  qnestiona 
wUch  do  not  appear  to  me  to  be  so  preoented 
a»  to  make  it  proper  for  ua  to  determine 
Ctaem  an  thla  appeal,  and  in  regard  to  ttem  I 
«jraaa  no  opinion. 

KINN^  J,,  ooaeom  In  the  diaaenttaig  agio- 
too. 


.  80HWABTZ  T.  DAVIS  et  aL 
4Be9reifte  Coart  of  lows.  Fek  0,  18M.) 

"WBOliaFCl.  4.TT*aHII>IIT— DA3fA»BB  — RbtSKBAI. 

roa  NoMiMAL-  Damaqeb — Rxrhflajit  Davaobs. 

1.  Only  nominal  damajseB  can  be  recovered 
^or  a  wroQgfal  attachment,  where  the  property 
is  not  bat  la  mertij  taken  from  mortga- 
gees, who,  by  reason  of  th^  mortgages,  have 
poesesakui,  and  are,  by  sale,  subjeotbig  U  to 
their  claims. 

2.  A  ^adgmmt  StaaHawiag  damages  will  not 
be  lerscaed  when  «t  asost  only  soaalnal  daia- 
sges  could  be  reeovered. 

Appeal  £rcHn  district  court,  Del  Hobiee 
county;  Jamee  D.  Siaydie,  Judge. 

The  followlttg  la  s  statement  of  facts  aa 
made  by  appellant:  '"On  tbe  2&tb  of  Decon- 
t>w,  1881,  Samad  O.  Darla  &  Oo.  sued  ont  ot 
the  district  court  of  Lee  county  an  attadt- 
ment  against  John  H.  9efawartz,  tlie  plaintiff 
herein,  on  tbe  aoie  ground  that  Schwartz  was 
then  about  to  dlapoee  of  his  property  wltb 
intent  to  defraud  his  creditors.  Defendant 
Joseph  A.  Smith  is  surety  on  the  attachment 
bond  for  ^S,000,  which  waa  filed  In  that 
case.  Tbe  attachment  was  levied,  on  the  day 
it  was  issoed.  on  a  stock  of  merchandise  be- 
longing to  Bcfawarts,  alleged  to  be  of  the  Tal- 
ne  of  1130,000.  J.  H.  Hellman  and  others 
s«Ted  written  nottee  on  the  sheriff  of  their 
claims  to  the  attached  property  by  virtue  of 
oertaia  chattel  mortgages  tberam.   Darla  & 
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Oo.  immediately  furnished  an  Indemnifying 
bond,  and  the  property  waa  under  the 
levy.  The  attachm«it  aidt  was,  on  Ihe  ap- 
pMoatioa  of  Davis  ft  Co.,  removed  to  tlie 
United  States  circuit  otmrt  for  the  caston  di- 
vision of  the  aontbem  district  of  Iowa,  In 
which  court  Davis  &  Co.  filed  a  petitKm  in 
equity,  alleging  the  levy  of  aaid  writ  cm  aatd 
atock  of  mercbandlee,  tbe  proper^  of 
Sobwartz;  that  the  levy  waa  then  of  fbll 
force;  and  that  by  reescm  thereof  they  were 
entitled  to  have  a  Uen  tbereon.  toaeooreth^ 
debt  sued  for  in  the  attadimeot  suit  It  waa 
also  alleged  that  Schwarta  bad  made  certain 
m<»*tgage8  to  H^mau  and  othera,  aggr^t- 
tog  942,110.11,  on  the-  attached  property  for 
tbe  purpose  of  hindering  and  defrauding 
creditcMra.  He  mortgageea  and  Scbwarts 
were  made  defendanta,  and  tbe  prayw  was 
that  tbe  mortgages  be  aet  aaide;  that  tbe 
property  be  decreed  to  be  the  sole  propo^ 
of  Schwarta,  subject  to  their  attacbmoit; 
and  that  defendanta  be  restrained  from  au- 
Ing  Cor  tbe  same.  In  that  suit  Davis  &  Co. 
subsequently  filed  an  application  for  a  re- 
ceiver to  take  charge  of  and  sell  tbe  attach- 
ed property,  on  the  ground  that  there  was 
danger  of  deterioration  In  value,  ete.  On  tbe 
ITth  of  January,  1886,  the  court,  after  bear- 
ing tbe  evidence  and  arguments  of  counsel, 
appirfnted  one  Klser  receiver,  and  required 
him  to  cause  the  property  to  be  appraised, 
and  to  sell  and  dispose  of  the  same  in  such 
manner  as  he  thought  fit,  at  private  sale,  ex- 
cept that  be  should  not  a^l  at  lees  than 
three-fOnrths  of  the  appraised  value;  the  net 
proceeda  of  sale  to  be  deposited  In  court,  to 
the  credit  of  said  equitable  suit  The  re- 
oeirer  bedng  thus  fully  empowered  by  this 
<wder  to  sell  the  entire  property,  a  pro  fonna 
order  was  entered  by  tbe  same  court  five 
days  later  In  the  attachment  suit,  with  the 
consent  of  Schwartz,  that  until  further  oi^er 
Klser  should  act  as  receiver  in  the  attach- 
ment suit,  making  his  r^>ortB,  however,  only 
la  the  equity  case.  Tbe  attached  property 
waa  appraised  at  $80,169  net,  and  was  sold 
by  tbe  receiver  for  fS0,161  net  Schwartz 
and  the  mortgagees  appeared  and  answered 
In  tbe  equitable  suit,  denying  all  all^tlons 
tending  to  show  the  invalidity  of  tbe  mort- 
gages. It  was  then  stipulated  that  tbe  at- 
tachment and  equity  suits,  together  with  oth< 
er  attachment  suits  which  had  been  subse- 
quently brought  against  Schwartz,  should  be 
tried  together.  The  causes  were  afterwards 
referred  to  P.  T,  Lomax,  a  master  in  chan- 
cery, for  hearing,  to  report  his  findings  of 
fact  and  concluslona  of  law  for  the  Informa- 
tion of  the  court.  Tbe  master  heard  tbe 
causes,  and  on  the  let  of  January,  1890,— 
five  years  after  the  attachment  was  sued  out 
—filed  a  lengthy  rei>ort  of  bis  findings  and 
ooncluslona,  to  tbe  effect  that  three  of  the 
chattel  mortgagee,  although  given  to  secure 
bona  fide  debts,  wwe  fraudulent  as  to  cred- 
itors, and  should  be  set  aside.  Bxoeptiona  to 
tbe  r^rart  were  filed,  on  the  ground,  among 
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otben,  that  ttie  master  abonld  have  foond 
that  the  mOTtgagw  and  mortgagees  acted  In 
good  faith,  and  that  there  was  no  evldenoe 
showing  or  tending  to  show  any  Intention  on 
the  part  ot  ttw  mortgagor  or  miMrtgagees  to 
hinder,  delay,  or  defraud  the  creditors  of 
Schwarta.  Tbls  exception,  with  othKs,  was 
sustained,  and  the  court,  on  the  20th  of 
June,  1890.  adjudged  all  the  mortgages  to  be 
valid,  and  that  the  debts  secured  thereby  be 
first  paid  out  of  the  proceeds  of  the  sale  of 
the  attached  pn^aty,  which,  being  mm 
than  sufficient  for  that  purpose,  the  balance 
of  tba  15(^161  was  adjudged  to  be  paid  to 
certain  attachment  creditors  of  Schwartz. 
The  present  action  is  brought  by  Schwartz 
against  DaTls  &  Co.  and  Smith,  the  surety 
tm  the  attachment  IxHid,  to  record  damages 
tor  the  wrcMigful  suing  out  of  the  attach- 
ment" Tlie  cause  was  tried  to  a  Jury  that 
retomed  a  verdict  for  defendants,  and  the 
plaintiff  aiH>ealed. 

O.  L.  Poor,  D.  H.  Miller.  Jr.,  A.  H.  Stuts- 
man, and  Casey  &  Stewart,  for  appellant 
S.  L.  Olascow,  Bboi  Rltdiards,  J.  D.  M.  Ham- 
ilton, and  James  a  Davis,  for  appellees^ 

GRANGER,  C.  J.  1.  At  the  trial  In  flie  dis- 
trict court  the  defendants  offered  in  evidence 
the  report  of  the  master  In  chancy  In  the 
federal  court  for  the  purpose  of  showing  Ids 
conclusltHis  on  the  question  of  the  fraudulent 
execution  of  the  chattel  mortgages.  Against 
objections  of  Incompetency,  Irrelevancy,  and 
immateriality,  a  part  of  the  report  was  ad- 
mitted, and  mor  is  assigned  upon  the  ruling. 
Appellees  contend  that  notwithstanding  this 
and  other  alleged  errors,  the  Judgmmt 
should  not  be  reversed,  because  In  no  event, 
under  the  record,  could  plaintiff  recovar  more 
than  nominal  damages.  If  It  should  be  con- 
ceded that  the  admission  of  the  master's  re- 
port Involves  rev^rible  error,  without  which 
the  Jury  would  have  found  that  the  attach- 
ment  was  wrcmgfully  sued  out  we  bring 
ourselves  to  a  proper  positiMi  from  which  to 
consider  the  legal  effect  of  the  proposition 
urged  by  appellee,  fw  then  the  remaining 
question  for  the  Jury  would  have  been  that 
of  damages,  which,  alon^  the  proposition 
embraces.  The  district  court,  after  defining 
the  measure  of  damage  as  being  the  differ- 
ence between  the  market  value  of  the  goods 
at  the  time  tiiey  were  seized  by  virtue  of  the 
attachment  and  the  amount  realized  from 
the  rec^ver's  sale  and  passed  to  the  credit 
of  plaintiff,  added  the  foUowing:  "(11)  But 
In  this  connection  It  must  be  borne  In  mind 
by  the  jury  that  they  can  allow  only  such 
damages  as  are  shown  by  the  evidence  to 
have  proceeded  directly  from  the  levy  of 
sold  attachment  and  not  such  as  may  have 
arisen  from  the  acts  of  plaintiff  himself;  and 
if  you  find  tnun  the  evidence  that  prior  to 
the  levy  ot  the  writ  of  attachment  in  ques- 
tion the  plahitiff  had  parted  with  the  title 
to  the  laropwty  levied  upon  1^  the  execur 


tloo  and  dflUTcrr  of  nKsrtgages  upwt  the 
same,  and  had  placed  the  said  property  Is 
the  possession  of  the  nKKtgagees  who  were 
proceeding  at  the  time  of  said  attadimoit 
to  foreclose  thdr  said  mortgages  upon  said 
property,  or  to  subject  tiie  same  to  flicir 
claims  by  sale  or  other  legal  procedure,  and 
the  property  in  questloa  was  not  taken  from 
the  plaintiff  by  the  levy  of  said  attadiment, 
but  from  the  mwtgagees  of  plaintiff,  Hum 
the  sold  defendant  cannot  be  h^  Uahle  fdr 
any  loss  arising  from  the  sale  of  said  goods 
under  legal  process,  unless  it  wppean  from 
the  evidraoe  tliat  i3i»  said  sale  waa  imdcr 
and  by  virtue  of  tte  attachment  proceedlns, 
and  not  under  jvooeedingi  of  the  said  mort- 
gagees under  their  claims  upon  the  proper- 
ty." Omnplalnt  is  made  of  th»  Instnictfon 
in  that  it  in  effect  told  the  Jury  that  the  exe- 
cution of  the  mortgages  deprived  plaintiff  oC 
his  tlQe  to  his  property.  The  instruction  es- 
pressos no  more,  in  that  xeiveet,  than  audi 
a  parting  with  title  as  would  result  from  tbe 
execution  of  the  mortgages.  The  instructtcMi 
seems  to  state,  the  law  correctly,  as  appli- 
cable to  the  facts  within  the  record.  The 
evidence  Is  not  before  as  In  full,  and  we  ean- 
not  determine  the  correctness  of  the  instme- 
tion  as  appUed  to  It  Witli  the  state  of  tlw 
reo(vd  before  us.  It  must  stand  as  the  law  of 
die  case.  .Appdlant  inesents  this  view  of 
the  law  as  to  actual  damage:  The  writ  was 
levied  DoceuAer  29,  1884.  If  the  writ  was 
wrongfnlly  sued  out  plaintiff  was  entitled 
to  the  market  value  ot  the  goods  at  tbmk 
date;  and  that  he  vroold  reortve  XiV  flxlng 
the  market  value  at  that  date,  and  deductlnc 
therefrom  the  amount  realised  from  the  re- 
ceiver's sale;  ThtA  is  the  general  rule,  and 
It  was,  in  effect  given  Uie  court  subject 
to  the  rule  of  the  Instmctlcni  in  question; 
and  we  gather,  as  the  thought  of  the  Instrac- 
tton,  that  If,  when  the  goods  were  takea  od 
the  writ  they  w«"e  then,  by  an  act  of  the 
plaintiff,  being  subjected  to  a  sale  by  cred- 
itors, and  they  were  not  afterwards  sold 
under  the  attachment  there  would  be  no 
llalHlity  on  the  braid  for  a  loss  resulting  from 
the  sale,  tor  it  does  not  appear  that  the  sale 
resulted  because  of  the  attachment  Otber 
and  independent  proceedings  wexe  Instituted, 
and  tbe  property  was,  cmifessedly,  sold,  by 
consent  under  such  proceedings.  It  does 
not  appear  that  the  other  proceedings  were 
Induced  by  the  attachment  suit  and  It  Is 
a  necessary  inference  that  the  ssle,  as  it  oc- 
curred, would  have  taken  place  without  the 
attachment  suit  The  real  effect  of  the  other 
proceedings  was  to  supersede  the  attachment 
suit  as  to  the  sale.  How,  then,  could  tbore 
be  a  liability  on  the  bwd  for  the  otmae- 
qumces  of  such  a  sale?  Taking  the  Instruc- 
tl<m  as  giving  a  proper  rule,  vre  may  sppiiy 
it  to  the  facts  of  the  case.  Had  the  Juir. 
upon  a  finding,  as  we  have  assumed,  tiiat 
the  attachment  wrongfnlly  Issued,  proceeded 
to  assess  the  damages,  It  must  have  followed 
the  instruction,  and  under  it  no  actual  dam- 
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■CM  oonkt  bara  been  returned  If*  by  tbe 
attachment,  the  prop«ty  was  taken,  not 
from  plaintiff,  bat  from  the  mortgageec,  and 
It  bad  been  placed  In  OuSr  pooaeerion  by  tbe 
execution  of  tbe  mortgagee,  end  tbe  mortga- 
geea  were^  at  tbe  time  of  tbe  ■^■nrek  pro- 
ceeding to  subject  tbe  same  to  thdr  claims 
by  sale  or  otber  legal  procednra,  nnlees  tbe 
sale  waa  nnder  and  br  Ylrtne  of  the  attach- 
mmt  proceedings,  and  not  under  proceedings 
of  said  mortgacees.  The  ondtepnted  Cocts 
take  the  ease  without  the  rule  permitting 
damages.  A  fact  additional  to  what  has 
been  stated  appears  In  an>ellant*s  abstract 
as  firilowa:  "Tbe  mortme  debts  wwe  pay- 
aUe  oo  demand.  Payment  bad  been  de- 
manded, and  the  mwtgagees  were  in  pos- 
session of  tbe  goods  attached  at  the  time 
tba  writ  was  levied,  offering  to  sdl  the  same 
bt  tba  usnal  way  of  trade."  These  facts, 
wttb  ttuMB  Originally  stated,  show  that  tbe 
goods  were  not  sold  under  and  by  Tlrtna  of 
tiie  attaiduuettt  iwoceedlngs;  that  they  wer6 
taken  from  the  mortgagees  by  virtue  of  tbe 
writ,  when  tbey  were  because  of  tbe  mort- 
gagee; and  tbey  were^  by  sale,  being  sub* 
Jected  to  tbe  claims  of  the  mwtgagees.  Ap- 
iMylng  the  rule  ot  the  Instructimi  to  the  focts 
of  the  case,  and  the  oonrt  could  well  barv 
said  to  the  Jury  that  there  could  be  no  re- 
corary  of  actual  damages.  Tbe  plaintiff, 
with  tbe  conceeelooa  herein  made  in  bin 
CsTor,  was  In  no  event  mtitled  to  nun  than 
nominal  damages,  and  for  sncb  damages  a 
new  trial  will  not  be  awarded.  WUUams  v. 
Brown.  76  Iowa.  41  N.  W.  377,  and  cases 
there  dted.  It  Is  true  that  the  cause  In- 
v<dves  a  questlmi'of  exemplary  damages,  but 
they  do  not  foUow  nominal  damages  merdy. 
Knhn  V.  Railway  Oo.,  74  Iowa,  187.  37  N.  W. 
U6L  These  considerations  are  eoncluelve  of 
tbe  case  on  this  appeal.  Tbe  reccM^  pre- 
sents no  error  that  should  change  the  effect 
of  our  conclusion  that,  at  beat,  only  nominal 
damages  could  be  obtained,  tax  which  we  wilt 
not  reverse  the  case.  It  Is  therefbre  af- 
firmed. 


BARNBS  V.  BARXES  et  sL 
(Bupreme  Court  of  Iowa.  Feb.  S,  1804.) 
Uakbiaos  asd  Ditorcb— PantmpTioK. 

1.  Where  the  peeords  of  the  coantiei  !n 
Wlddi  a  man  and  wife  have  lived  ihow  no  di- 
▼oroe,  there  Is  no  preaamptiDn  of  a  divorce  In 
favor  of  the  woman  because  Bbe  marriea  anoth- 
er, though  the  first  hasl»nd  also  marries  anoth- 
er, with  whom,  however,  it  li  not  shown  that 
hm  lived. 

2.  When  there  Is  nothing  to  show  that,  at 
tbe  time  a  woman  married,  she  supposed  that 
her  first  hnsband  was  dead  or  divorced,  there 
ie  no  presomption  that,  subsequently  to  the 
death  of  her  first  husband,  she  was  legally 
married  to  her  second  hnsband.  she  having 
tliereafter  left  and  lived  apart  from  him. 

Appeal  Crom  district  court.  BUuUiawfc 
county;  D.  J.  Leneban,  Judge. 

Actkm  In  equity  for  a  partition  of  cotaln 


real  estate  of  which  Bsa  Barnes  dted 
sdsed.  The  plaintiff  claims  to  be  the  widow 
of  said  deoeeaed,  and,  as  such,  mtitled  to 
a  dlBtributtTs  share  in  aiUd  real  estate.  TbB 
d^ttidant  Mary  B.  Barnes  claims  to  be  tbe 
widow  of  said  deceased,  and  to  be  entitled 
to  all  of  said  real  estate,  under  tbe  last  win 
and  testament  of  said  Bsra  Barnes,  de- 
ceased. Decree  was  entoed  ffismlsslng 
plaintiff's  peUtiim,  and  for  costs,  from  which 
she  appeals. 

Boies,  Couch  &  Boles,  tor  appellant.  O.  C. 
Miller  and  MuUan  &  Pickett,  for  appeUeas. 


GIVEN,  J.  1.  Tbe  contention  Is  not  as  to 
which  of  these  parties  Is  the  widow  of  Ezra 
Barnes,  deceased,  but  whether  the  plaintiff 
is  his  widow.  The  defendant  Is  entitled  to 
take  under  the  will,  though  she  be  not  the 
widow  of  Ezra  Barnes;  but.  If  the  plaintiff 
is  such  widow,  then  tbe  defendant  takes  un- 
der tbe  will,  subject  to  plaintiff's  right  to  a 
distributive  share.  Our  single  Inquiry,  then, 
Is  whether  or  not  the  plaintiff  Is  tbe  widow 
of  Ezra  Bamea.  To  be  such  widow,  she 
must  have  been  his  lawful  wife  at  the  time 
of  bis  death.  Tbe  contention  as  to  the  plain- 
tiff's rights  rests  upon  the  following  facts, 
fully  established  by  the  evidence;  On  Oc- 
tober 5,  1854,  the  plaintiff,  then  Emily 
Bruce,  was  married  to  John  Weldman,  at 
Monroe,  Green  county,  Wis.  At  the  time 
of  this  marriage,  they  were  both  residents  of 
Stevfflison  county,  Dl..  to  which  tbey  re- 
turned. From  th&e  they  went  to  Ogle  coun- 
ty, where  they  continued  to  live  together 
as  husband  and  wife  for  about  two  years 
after  their  marriage.  For  some  cause  that 
does  not  appear,  they  then  separated,  and 
never  after  lived  together.  After  their  sep- 
aradon,  plaintiff  came  with  her  parents  to 
Iowa,  and  soon  thereafter  Weidman  went  to 
Sank  county.  Wis.,  where  he  continued  to 
reside  until  April,  1861.  when  be  enlisted  In 
the  army.  Plaintiff  filed  her  iwtition  In  the 
district  court  of  Benton  county,  Iowa,  ask- 
ing a  divorce  from  Weldman,  on  the  ground 
of  desertion.  In  which  case  the  following 
entry  was  made:  "Now,  to  wit,  Octob^  22, 
1858.  comes  the  plaintiff,  and  flies  proof  of 
publication,  and,  upon  the  suggestion  of  tbe 
death  of  John  Weidman,  said  plaintiff  moves 
the  court  to  dismiss  said  cause,  which  is 
accordingly  done,  at  plaintiff's  costs."  John 
Weddman  was  killed  in  battle.  September  14, 
1862.  In  Beptember.  1868,  the  plaintiff  and 
deceased,  Bsra  Barnes,  were  married.  In 
Benton  county.  Iowa,  and  tbereaft»  lived 
together  and  treated  each  other  as  husband 
ajid  wife  until  1869  or  1870,  when  a  differ- 
ence aroee  between  them,  and  tbey  separa- 
ted, the  plaintiff  going  to  Missouri,  and  tbey 
ever  after  lived  apart  In  1860  a  child  was 
born  to  plaintiff.  In  1860  or  1860,  John 
Weldman  and  Belle  Coplin  were  married  In 
Wisconsin,  but  it  ^>es  not  appear  whether 
their  afterwards  lived  together  as  husband 
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and  wife  or  not  R  flnrttifir  iQvears  that  od 
Jairaary  2,  1870^  tbe  deCendant  Hazy  B. 
Bamet,  then  ISarj  E.  UTiagaton,  waa  mar* 
rled  to  tbe  deceased.  IDara  Barnaa,  at  BUwk- 
liawk  county,  Iowa,  and  tluU  th^  Ured  to- 
(atber  as  huaband  and  wife,  and  treated  and 
reeogniaed  eacb  otbra*  as  soch,  up  to  tbe 
deatb  of  Bzra  Barnea,  July  1,  1880.  Bzra 
Barnea  left  a  will,  which  baa  been  duly 
ikTobated,  devlslne  all  Us  property,  both  real 
and  personal,  to  tbe  defendant  Mary  E. 
Barnes.  It  is  shown  In  evidence  In  what 
counties  the  plaintiff  and  John  Weidman 
redded  aft^  their  manage,  and  that  no 
record  of  any  divorce  dlSBOlrlng  said  mar- 
riage was  found  in  the  pra|>er  rec<vdB  of 
^ther  of  said  connt^. 

2.  It  Is  entirely  clear  Uiat,  unless  plaintiff's 
nuuriage  to  Wddmon  bad  been  dissolved  b*- 
fwe  her  marriage  to  Barnes,  the  latter  moiv 
rlage  was  illegal,  and.  if  so,  that  she  was  not 
the  lawful  wife  of  Barnes,  and  consequeBtly 
not  his  widow,  by  virtue  of  that  marriage 
Plaintiff  does  not  produce  any  evldrace  of  a 
dlvwce  having  been  granted  diasolTtng  her 
marriage  with  Weidman,  nor  Is  It  claimed 
that  Weidman  was  dead  at  the  time  of  h&e 
marriage  to  Barues.  PlaintifC's  first  conten- 
tlon  la  that  under  tbe  authwlty  of  Blancdmrd 
T.  Ijombert,  43  Iowa,  228,  the  law  wUl  pre- 
some  a  divorce  dlescdvlng  the  marital  rdatlon 
between  plaintiff  and  Weidman  prior  t* 
plaintiff's  marriage  with  deceased,  from  the 
fact  that  both  and  Weidman  thereafter 
uuinled.  In  that  case  the  plaintiff  and  her 
former  husband.  Muagrave,  aerated  in 
1858,  and  the  plaintiff  married  Blaaehaid 
nearly  nine  years  thereafter.  For  aerteral 
years  prUv,  Musgrave  was  living  with  a  wo- 
msn  who  claimed  and  whom  he  claimed  to 
be,  and  who  was  reputed  to  be,  his  wife. 
The  plaintiff  lived  near  by,  and  knew  these 
facts.  Upon  these  facts,  the  court  says: 
"The  law  presumes  that  this  cohabltatlMi  at 
Muagrave  was  legal,  and  not  criminal,  and 
that  he  had  obtained  a  divorce  from  plain- 
tiff." Tbe  facts  upon  which  that  preaomp- 
tkm  was  based  are  quite  different  from  the 
facts  in  this  case.  In  tliat,  Mus^ave  had 
lived  with  and  recognized  the  second  woman 
as  his  wife,  to  the  knowledge  of  tbe  plaintiff, 
before  her  mairlage  to  Blanchard;  in  this, 
tbe  plaintiff's  husband,  Wridman,  did  not 
marry  Belle  Goplin  until  after  plaintiff's  mar- 
riage to  Barnes,  and  It  Is  not  shown  that  he 
ever  lived  with  Belle  Coplin,  or  recognized 
her  as  tils  wife,  or  tlmt  this  plaintiff  ever 
knew  of  that  marriage  during  tiie  time  she 
Uved  with  Barnes,  Tbo-e  was  no  evidence 
whatever  in  that  case  to  negative  the  pre- 
sumption thot  Mnsgrave  bad  obtained  a  di- 
vorce, while  in  this  It  is  shown  by  tbe  rec- 
ords of  each  county  In  which  Weidman  and 
tbe  plaintiff  bad  resided  that  no  divorce  had 
been  obtained  therein.  This  evidence  Is  not 
ccmdusive,  as  it  is  possible  that  a  divorce 
might  have  been  obtained  ^sewfaere,  bat  It 
la  certainly  sufficient  to  rebnt  ttie  preaump- 
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tlon  that  a  divwrce  had  been  gnmted,  and  ss- 
pecloUy  when  that  preenmption  has  no  bet- 
ter foundation  than  tbe  facts  In  this  case. 
Bills  T.  rails,  6B  Ivwa.  820.  18  N.  W.  06,  It 
also  cited.  In  that  case  the  plalatlff  and 
Myron  mUa  ware  duly  nutrrted,  taut  Uvea 
together  as  hmbaBd  and  wlf&  Wlttaent  any 
known  cause,  otho-  than  a  destee  to  change 
their  places  of  rssldente,  th^  separated,  he 
oomlng  from  Canada  to  this  country.  Tbfy 
never  after  lived  together,  but  from  time  to 
time  she  reodred  letters  from  Myn»  EDis, 
the  laat  being  In  September,  1888,  hi  wUcb 
he  indoead  her  $6a  In  his  totters  he  traated 
the  marital  relation  as  existing  between 
them,  la  1871,  Myron  ElUs  married  Jamie 
Meada.  with  whom  he  Uved  as  bis  wife  on- 
til  her  death,  and  in  1878  married  tbe  defend- 
ant, with  whom  be  lived  as  his  wife  until 
his  death,  In  1880.  Thta  oonrt,  distinguish- 
ing the  facts  tnm  those  bi  Blanchard  t. 
lAmbwt,  snpra.  held  the  plaintiff  to  be  tbe 
vldew  «f  Myron  Bllla  Tbe  oomt  says:  "We 
are  not  prepared  to  say,  Tmdw  the  circum- 
stances, that  a  presumption  rtiotdd  be  In- 
dulged that  Myron  Ellis  had  procured  a  di- 
vorce, and  thns  invalidate  tbe  first  marriage. 
It  seems  to  ns  there  must  be  some  fiict  up- 
om  which  the  presumption  can  be  legitimate- 
ly fonnd.  •  •  •  Now,  the  tmly  thing  or 
act  done  by  EUis  or  the  plafnUff  upon  whicb 
It  can  be  doimed  there  should  be  a  presump- 
tion a  dlv(»ve  had  been  obtained  Is  the  sab- 
sequent  marriage  of  rails.  We  fed  coa- 
stratned  to  say  this  Is  not  snffldent.  and  the 
court  erred  hi  holding  the  d^«ndant  was  tbe 
widow  of  Myron  Bills,  and^  the  court  should 
have  held  that  plaintiff  was  such  widow." 
Applying  this  reasming  to  ttie  case  In  hand, 
we  should  not  presume  that  John  Weidman 
bad  obtained  a  divorce  rimply  from  the  fact 
of  his  marriage  to  Bdle  Ck>plln.  Gllmao  v. 
Sheets,  78  Iowa,  500.  43  N.  W.  299,  a  case 
somewhat  similar  to  this,  hdd  that  a  divorce 
would  not  be  presumed  under  tbe  facts.  We 
are  dearly  of  the  opinion  that  any  presump- 
tion that  might  arise  under  the  other  facts 
of  this  case  Is  fully  rebutted  by  tbe  evidraee 
that  no  divorce  was  granted  between  Weid- 
man and  the  plaintiff  In  any  of  the  counties 
In  which  they  resided. 

3.  Plaintiff,  again  rdylng  upon  Blandiard 
V.  Lambert,  supra,  contends  that  "when  a 
contract  of  manrlage  entered  Into  in  good 
faith  is  void  In  its  inception,  by  reason  of  tbe 
existence  of  some  legal  Impediment  to  mnr- 
riage,  which  legal  Impediment  Is  thereafitv 
reinoTed,  and  tlie  parties,  subsequent  to  Uiat 
time,  continue  to  cohabit,  the  law  will  pre- 
sume a  marriage  upon  the  removal  of  suck 
legal  Impediment,  provided  such  cobabita- 
Uon  was  so  continued  where  a  marriage 
might  have  been  consummated  under  tbe 
oommon-law  rule."  It  Is  conceded  that  there 
are  some  authorities  holding  that  a  presump- 
tion of  marriage  will  not  be  Indulged  from 
cohabitatlou.  though  continued  when  ail  Im- 
pedimentB  to  marriage  are  removed,  tf  the 
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parttcB  ara  shown  tn  the  beglDnlng  to  bare 
chosen  tmlawfol  and  Ulldt  relatfons  wltli 
each  other,  Instead  of  lawful  marriage.  Wf> 
mnfit  agfttn  notice  tbe  marked  dlsttnctlon  tbat 
exists  between  thts  and  13te  cited  c&ae.  Tn 
tbat,  Huvrave  died  in  June,  1871.  The 
plalnttfr  and  Blanehard,  to  whom  she  ba4 
been  previously  married,  and  with  whom  she 
had  lived  as  a  wife,  continued  to  live  to* 
gefber  a»  husband  and  wife  untH  Blanch* 
ard's  Aenih,  in  1872.  "During^  this  time, 
Blnnchard  introdticed  the  plalnttfl  as  his 
wtfe.  He  called  her  'ma*  when  speaking-  to 
one  of  the  fomlly,  and,  when  speaking  to 
aCraoKers,  he  called  h«  his  wiffe  They  lived 
happily  together,  and  treated  each  otbcr 
with  nmtual  respect  Duiing  the  last  flhiess 
of  deceased,  which  lasted  about  10  m«iths, 
the  plaintiff  sat  up  with  and  watted  on  him, 
and  in  all  respects  treated  him  as  a  lady 
wouM  her  husband.  She  was  treated  In  the 
community  with  respect,  and  was  recog- 
nised as  the  wife  of  deceased.  Blanchard 
made  a  will,  In  which  he  mentions  plain- 
tiff as  his  wlfe^  and  bequeaths  to  her  the 
homestead.**  "tfnder  these  circumstances.** 
says  the  court,  "even  If  the  marriage  were 
(Mi^nally  voM,  a  subsequent  marriage  wiU 
be  ppeeumed  to  haw  occurred  after  the  re- 
mo^  of  aB  legal  Impediments  by  the  death 
«f  Musgrave."  In  that  case  the  plaintiff  and 
Blanchard  were  married  In  good  faith,  un- 
der the  warranted  presumption  tbat  Mus- 
grave  had  procnred  a  divorce,  and.  In  the 
helpfnil  and  happy  relatlotis  ra«itloned,  con- 
tinued to  live  togeth«  as  husband  and  wife 
op  to  the  death  of  Mr.  Blanchard.  In  this 
ease  It  may  well  be  questioned  whether 
plaiDtfff'8  marriage  to  Barnes  was  tn  good 
faith.  She  knew  of  ber  former  marriage, 
and,  s»  ftx  as  appears,  had  no  reason  to  be- 
lieve that  her  htisband  was  either  dead  or 
dlTovced.  Her  suggestion  of  his  death  as  a 
reason  for  dtsmlssing  her  petition  for  divorce 
was  not  warranted  by  the  facts,  for  Weld- 
man  was  then  Hvlng,  nor  does  plaintiff  show 
any  reason  toe  then  representing  him  as 
dead.  We  are  Indlned  to  tblak  tbat  that  pro- 
ceeding was  to  get  the  suegestlon  on  recofd 
as  a  kind  of  Justification  to  plaintiff  to 
.  marry  again.  Unlike  Mra  Blanchard,  this 
plaintiff  did  not  continue  to  live  In  peaceful, 
happy,  and  hdpfol  relatltms  with  Barnes  un- 
tn  his  death,  btit,  on  the  contrary,  years  be- 
fore, left  him,  and  went  to  another  state  to 
reside,  not  knowing,  or  caring  to  know,  so 
ftir  as  appears,  anything  further  about  him. 
There  Is  evidence  as  to  the  cause  of  their 
separation,  bnt  Its  admissibility  Is  question- 
ed, and  we  do  not,  therefore,  consider  It 
We  are  strongly  inclined  to  the  belief  that 
plaintifTs  marriage  to  Baruee  was  not  In 
good  faith;  that  their  relations  were  unlawful 
and  llUdt,  and  therefore  a  subsequent  mar- 
riage after  the  death  of  Weldman  cannot  be 
'  presumed.  It  Is  surely  not  the  purpose  of  the 
Jaw  to  sanction  the  cohabitation  of  those  who 
go  together  under  the  forma  of  marriage. 


knowing  that  they  are  legally  dlsqualffled. 
by  presnmbig  a  lego'l  marriage  from  oontlnv- 
ed  cohabitation  aftw  tlie  removal  of  the  Inr- 
pedltnent  to  their  legal  marriage.  Our  eon- 
duslon  Is  that  the  decree  of  the  district  court 
should  be  affirmed. 


TOTHII/L  SPRING  OO.  «1  aL  T.  SUTTH  at 
aL,  (t«i  cases.) 

(Ssprene  Court  of  Iowa.   Feb.  6,  1804.) 

ComotmATSD  Actions— AppaAiy—JoBiBmcnon- 
Aj,  Amount  —  DnKwiTions  —  HoTioa  to  8cp» 

PRBBa—JusORBST  —  COLUTESAL  ATTACK— COB- 

P0HATI0N8— Unpaid  Subsckiptions. 

1.  Several  law  cases  were  consolidated 
with  an  equity  case  by  af^reement,  were  tried 
togeths  as  In  equity  without  abjection,  and 
separats  jodgmeuts  rmdered.  Httd,  that  de- 
fendant's appeal  should  not  be  dismissed  as  ts 
the  law  cases,  which  fleoarately  iavolved  less 
than  $100.  If  the  amount  involved  In  the  cases, 
M  consolidated,  exceeded  snch  sum. 

2.  Plaintiff  faU«d  to  file  his  depodtions 
within  the  time  fixed,  but  two  terms  of  court 
elapsed  after  they  were  filed  before  tiie  case 
was  called.  Defendaat  moved  on  trial  to  sap- 
Dress  the  deposittons,  bat  did  aot  show  bad 
faith,  or  prejudice  by  the  delay.  Held,  that  the 
motion  BODoJd  have  been  made  -  at  a  previous 
term,  so  that  plaintiff  could  have  retaaen  tlie 
depositions,  tf  ascesBaiy. 

3.  The  person  before  whom  depositions  are 
taken  may  have  the  examinatioQ  written  out 
by  another,  under  Code,  }  373!S,  which  provides 
that  sncb  person  "must  causa"  liie  Interrogattw 
ties  and  answers  to  be  written  out. 

4.  Stockholders  cannot  set  up  as  a  defense 
to  an  action  by  a  judgment  creditor  of  the  cor- 
poration for  unpaid  aubscrlptjons  that  the  judg- 
Bkcnt  was  obtamsd  fn  a  federal  coort  by  one  to 
whom  the  claim  was  colloslvdlj^  ass^oed  Cos 
the  purpose  of  giving  such  court  jurisdiction. 

O.  Appellant's  motion  to  strike  appellee's  ab- 
straet  because  not  filed  before  appellant's  ar- 
gument  was  filed  will  be  denied,  where  appd- 
fant  infonoed  appellee  that  he  intended  to 
amend  Ms  abstract,  and  filed  his  argument  od 
the  same  day  as  his  amendment 

6b  A  stockholder  In  a  oorperatlon  knew  that 
his  stock  was  onpald,  but  claJiaed  that  the  cer- 
tificates were  transferred  to  him  as  collateral 
security.  The  stockholder,  and  also  a  person  to 
whom  he  had  transfwed  the  certincatea  la 
trust  for  himself,  had  rated  the  stodi,  and  it 
did  not  appear  that  the  corporation  ever  con- 
sented to  the  transfer  of  such  certificates  as 
collateral  security.  H^d,  that  the  stockholder 
was  Uable  to  corporate  o^tora  for  the  amonidr 
aapadd  oa  the  stock. 

7.  A  stockholder  who  had  subscribed  and 

Slid  for  three  shares  of  stock  allowed  three  ad- 
tional  shares,  which  were  tssued  to  him,  to 
stajid  in  his  name  on  the  booka  of  the  corpora- 
tion, and  did  not  offer  to  return  the  certificates 
or  msdaim  ownership.  He  testified  that  he  did 
not  agree  to  pay  for  sudd  additional  stock,  and 
did  not  know  why  it  was  Issued,  unless  there 
was  an  arrangement  to  give  each  snbscriber  a 
double  amount  Held,  that  he  was  liable  on  the 
additional  shares,  as  for  an  unpaid  subscription, 
to  corporate  eremtara 

Appeal  from  district  court,  Hardin  coun- 
ty; S.  M.  Weaver,  Judge. 

The  Tuthllt  Spring  Company  brings  this 
action  In  equity,  and  alleges  tbat  It  is  a 
judgment  creditor  of  the  Shaver  Wagon 
Company,  an  Insolvent  corporation  organized 
under  the  laws  of  luwn;  that  at  the  time  of 
the  creation  of  said  indcbt^ness,  the  rendl- 
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ttOQ  Of  said  jadgment,  and  the  commence- 
ment of  this  actloo,  there  stood  In  the  name 
flC  defendant  Smith  capital  stock  of  said 
eompany  In  sums  of  $10,000,  no  part  of 
which  was  paid,  and  In  the  name  of  defend- 
ant Edgington  $600,  only  half  of  which  had 
been  paid;  that  the  firm  of  O.  H***^*"  & 
Sons,  of  which  defendant  Smith  was  a  mem- 
ber, held  $60,000  of  said  stock  as  collateral 
■ecorlty,  which  stock  was  voted  by  said  firm 
through  said  Smith;  that  defendant  Smith 
cansed  said  stock  to  be  transferred  on  the 
books  of  the  company  to  defendant  Herman 
Dolph,  who  holds  the  same  for  said  firm, 
and  that  nothing  has  ever  been  paid  for  said 
stock.  The  plaintiff  the  Tuthill  Spring  Com- 
pany aslEB  tcx  an  accounting  with  the  de- 
fendants as  to  the  amoont  of  unpaid  stock 
held  by  each,  and  for  judgments.  The  de- 
fendant Smith  answered,  admitting  that 
plaintiff  obtained  Judgment  against  the  ShaT- 
er  Wagon  Company,  as  alleged,  but  av«n 
Qiat  the  same  was  procured  by  fraud  and 
collusion;  admits  that  $10,000  of  the  capital 
stock  of  the  Sharer  Wagon  Company  stood 
In  bis  name,  but  denies  that,  at  the  time  the 
Indebtedness  upon  which  said  judgment  was 
rendered  arose,  defendant  Dolph  held  any 
of  said  stock,  but  admits  that  prior  to  the 
rendition  of  said  judgment  $62,000  of  said 
stock  was  transferred  to  said  Dolph  in  trust 
as  collateral  security  tar  O.  Hardin  &  Sons 
and  ft>r  W.  T.  Sharer,  to  be  reassigned  on 
payment  of  the  debt  for  which  it  was  se- 
curity, and  denies  that  said  stock  was  not 
paid  for.  He  alleges  that  W.  T.  Sharar  de- 
posited $60,000  of  said  stock,  assigned  In 
blank,  with  Hardin  Sc  Sons,  to  secure  his 
Indebtedness,  of  orer  $20,000,  existing  at 
the  time  of  the  wganlzatlon  of  the  wagon 
company;  that  on  November  1,  1885,  he  (de- 
fendant Smith)  filled  the  bhink  with  the 
name  of  Mr.  Dolph  as  trustee,  to  be  held 
as  aforesaid,  and  that  neither  he,  Hardin 
&  Sons,  nor  Dolph  owned  said  stodc,  or  had 
any  into'est  therein,  except  as  security;  that 
said  shares  were  never  voted  by  defendant 
or  Hardin  &  Sons,  and  were  not  voted  by 
Dolph  prlw  to  said  transfer  to  him.  The 
defendant  Smith  states  as  a  furthw  aiBrma* 
tlve  defense,  In  substance,  as  follows:  That 
prior  to  July  6,  1882,  W.  T.  Shaver  was  en- 
gaged in  the  manufacture  and  sale  of  vehl- 
cles,  and  had  built  up  a  large  and  flourishing 
trade,  and  owned  a  valuable  plant  and  stock 
of  materials  and  finished  work,  and  patents, 
which,  with  the  good  will,  were  estimated  at 
$100,000;  that  on  July  5,  1882,  the  Shaver 
Wagon  Company  was  incoriiorated,  with  a 
capftal  stock  of  $100,000,  divided  Into  shares 
of  $100  each;  that  said  Shaver  transferred  to 
said  corporation  all  his  said  property,  In- 
cluding book  accounts,  which  was  Inven- 
toried at  $90,400,  in  consideration  for  which 
he  received  094  shares  of  said  stock,  which, 
with  6  other  shares  subscribed  and  paid 
for,  made  up  the  1,000  shares;  that  on  the 
17tfa  day  of  July,  1882.  certlflcate  No.  2U  for 


100  shares  of  said  capital  otoek,  paid  op  am 
aforesaid,  of  the  par  value  of  $10,000,  was 
issued  to  said  Shaver,  nnd  on  the  same  day 
assigned  by  him  to  tiiis  defendant  as  col- 
lateral security  tor  indebtedness  due  Hardin 
&  Sons  and  this  deftudant;  that  on  the  soine 
day  said  certificate  was  surrendwed.  and 
certificate  No.  24,  for  100  shares  of  folly 
paid  up  stock  of  said  company,  was  iwaed 
in  lieu  thereof  to  this  defendant  to  com- 
plete said  security;  that,  on  said  17th  d07 
of  July,  certificate  No.  20,  ftn-  60  shares. 
No.  23,  for  600  shares.  Na  32,  for  20  sfaarco, 
and  No.  33,  for  60  shares,  par  value  $62,000, 
were  Issued  to  said  Sliarer  as  fully  paid  up 
stock,  and  afterwards  were  deposited  by 
Sharer  with  Hardin  &  Sons  as  collateral  b»- 
curlty,  astigned  In  blank,  and  thereafter  tlw 
blank  was  filled  with  the  name  of  Hainan 
F.  Dolph,  trustee,  and  transferred  to  him. 
as  befwe  stated.  Smith  further  avers  in  de- 
tail the  facts  upon  which  he  relies  as  show- 
ing that  the  Judgment  set  out  In  plaintlirs 
petition  was  procured  through  coUosion. 
which  all^ntiona  will  be  baeatta  noticed. 
The  defendant  Jos^b  Bdglngton  anawored, 
denying  that  $600  stocik  of  sold  company 
stood  in  his  name,  or  any  other  amomt 
which  bad  not  been  paid  In  full  He  admits 
that  $300  of  said  stock  stood  In  bis  name, 
and  alleges  that  the  same  had  been  paid 
for  in  full.  By  way  of  counterclaim,  he  asks 
to  recover  upon  a  promissory  note  of  the 
plaintiff  for  $8368.52,  as  will  hereafter  be 
more  fully  noticed.  The  bill  of  plaintiff  was 
dismissed  as  to  all  the  defendants  except 
J.  D.  K.  Smith  and  JoseiA  BdsAngton,  and 
Judgments  were  entered  against  them  In 
favor  of  the  plaintiff,  from  which  tbfv  ap- 
peal. Ten  actions  at  law  were  broogfat  by 
creditors  of  the  Sharer  Wagon  Oompaiij 
against  J.  D.  K.  Smith,  which,  upoD  his 
motion,  and  In  pursuance  of  a  stipulation, 
were  submitted  below  with  the  above-entl- 
tled  case,  and  Judgment  r«ada%d  In  ea^ 
case  against  the  defendant  Smith,  ftom 
which  he  also  appeals. 

Huff  &  Ward,  for  appdlants.  O.  B.  Al- 

brook,  tor  appellees. 

OIVBN,  J.  1.  Certain  of  the  plalntUtSs  la 
said  law  actions  more  to  dismlsa  the  appeals 
therein  upon  the  grounds  that  the  amount  la 
controrersy  is  less  than  $100,  and  that  no 
assignment  of  errors  has  been  mad&  In  the 
other  of  said  actions  the  motions  are  iqNiD 
the  grounds  <»ily,  that  there  Is  no  assignment 
of  OTors.  It  Is  true,  as  claimed,  that  In  some 
of  those  cases  the  amount  dalmed  ts  less 
than  $100.  and  that  there  is  no  blU  4tf  ex- 
ceptions or  assignment  of  errors  In  any  of 
them.  The  record  shows  that  it  was  agreed 
by  all  the  parties.  In  open  court,  that  each 
aud  all  of  these  coses  should  "be  consolidated 
and  tried  with  No.  5,239,  the  case  In  eqalty.**  ■ 
It  also  appears  that  on  motion  the  cause 
was,  without  objection,  set  for  hearlnc  oo 
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dcpiwltbnu;  Out  depositions  were  taken  with 
reteemce  to  all  of  nld  cases;  and  that  tb^ 
wer«  tried  together,  as  In  eqiUtyi  wtOunit  ob- 
jection. The  claims  of  the  plaintiffs,  thongb 
resting  upon  the  same  tacts  as  to  the  liability 
<tf  the  dtfendant,  were  separate  and  Inde- 
pandoit,  and  thoefne  separate  Judgments 
had  to  be  rendwed;  bat  neither  this,  nor 
the  allowance  of  time  to  file  Mils  of  excep- 
tion, changes  the  fact  that  by  agreement 
the  cases  were  consolidated  and  tried  as  In 
equity.  Btfng  so  consolidated,  the  amount 
In  controranr  In  the  combined  cases  ex- 
■ceeOed  |100;  and,  having  been  thus  tried  in 
«qnltj  below,  appdlants  are  entttled  to  a 
trial  de  novo  in  thta  courL 

2.  This  case  was  set  for  trial  on  devost- 
tions,  and  it  was  ordwed  that  idaintiffs  have 
nntU  Angoat  tO,  1890,  to  file  deposlttona;  de- 
fendanta  to  haye  until  September  30,  1890, 
and  plidntUCs  imtU  October  U).  1800,  to  take 
rebutting  eridenoe.  'Tb»  depositions  In  be- 
half of  plaintiffs  were  not  filed  until  after  the 
■dates  fixed.  On  the  day  the  cause  was  called 
for  trial,— June  23,  1801,— and  aftM  two  or 
more  twma  had  elqwed  since  the  filing  of 
d^MBltlons,  the  deCoidanta  mored  to  anp- 
preas  the  depositions  because  not  filed  in 
tlni&  Thoe  Is  no  showing  of  bad  faith  or 
pg^nUtB  by  reason  of  the  delay.  If  the 
defendants  desired  the  suppression  of  these 
dqposltioni;  they  dumld  hare  so  mored  at 
dw  of  the  preceding  terms,  so  that  the  depo- 
sitions could  haTO  hna  retaken,  It  necessary. 
See  Sweet  t.  Brown.  61  Iowa,  660,  17  M.  W. 
44. 

&.  nalntlff  gaTe  notice  to  take  d^oaitlons 
beftwe  N.  8.  Oarpentor,  notary  pntflla  De- 
fendant Smith  anwared  in  person,  and  the 
other  parties  by  their  re^Mtctire  attorneys. 
The  notary  sdected  F.  BL  Brown,  a  shwt- 
liand  writer,  to  take  the  examination  In  writ- 
ing, whereiqpon  defendants  made  objection 
■aa  follows:  "Etare  defendants  object  to  tiie 
deposttlona  btfng  taken  F.  B.  Brown  In 
•horthand— First,  because  the  notice  was 
•erred  upon  defendants  to  take  the  deposl- 
ttona  before  N.  S.  Carpenter,  notary  public, 
■and  not  befwe  F.  B.  Brown;  aecond,  be- 
cauae  F.  B.  Brown  Is  the  d«k  of  O.  B.  Al* 
iMTOOk,  and  in  his  employ,  the  attraney  for 
the  Tnthin  S^lng  Company,  the  plaintiff  In 
the  cuto,  and  defendants  protest  against  the 
teatimony  being  taken  in  shorthand  by  F,  B. 
Brown,  who  la  the  priTate  secretary  in  the 
<Maice  of  couns^  tm  tfalntlff,  ot  In  any  other 
form."  TUa  ol^ectlm  Is  upon  two  grounds, 
namely,  that  the  notice  was  to  take  d^Msi- 
ttona  before  Mr.  Carp  Miter,  and  not  before 
Mr.  Brown,  and  that  Mr.  Brown  was  In  the 
employ  of  plaintiff's  attorney.  The  protest 
wo  not  against  the  manner  of  taking  the 
examination,  bat  against  Ita  "being  taken  in 
alUHthand  by  F,  B.  Brown,  *  *  *  or  in 
any  aOax  fcnrn."  Section  37SS  of  the  Code 
la  aa  follows:  "The  peram  before  whom  any 
of  the  depositions  above  contemplated  are 
taken,  must  cause  the  Interrogatwies  pro- 


pounded, whether  written  or  ml.  to  be  writ- 
ten ont,  and  the  answov  thereto  to  be  Insert- 
jd  bnmedlately  undaneath  fibe  reapecttre 
qoesticHiB."  Ttute  can  be  no  qnestion  of  the 
right  of  the  person  before  whom  deporttions 
are  takm  to  cause  tiie  examination  to  be 
written  oat  by  another.  These  depoiritlons 
were  takm  befWe  Mr.  Carp«ita',  In  pur- 
suance of  the  notice,  and  not  b^ne  Mr. 
Brown.  It  is  denied  that  Mr.  Brown  mis 
in  the  emph^  of  plalntUTa  attoni^,  and 
there  la  nothing  In  the  record  to  show  that 
he  was  at  that  time  employed  aa  stated  in 
the  objection.  Appdlants  presoit  no  a^u- 
ment  In  support  of  these  objections,  and  we 
think  there  was  no  «Tor  in  overruling  them. 
There  was  no  prejudicial  error,  if  error  at 
all.  In  pamltting  plaintiff  to  read  In  eridenoe 
parts  of  the  depositions  of  appellant  Smith, 
as  takm  in  the  case  of  Shartt  t.  Hardin  ft 
Stms,  under  the  stipnlallon  shown  In  the 
record,  and  the  tact  tiiat  appellants  were 
permitted  to  and  did  read  snch  oth«  parta 
of  said  depositions  as  they  desired. 

4.  The  facta  upon  which  ctdluslcm  and 
fraud  are  alleged  In  ebl^nlng  the  Judgment 
aet  out  in  plaintiff's  petition  are,  iHiefly. 
these:  W,  T.  Bharar  h^  a  promlaaory  note 
of  the  Sharer  Wagon  Company,  executed  to 
him  October  28,  1885,  for  |8,8S8JS2,  due  Oc- 
tober 23,  1886.  Ill  Norember,  1886;  Sharer, 
ttien  a  residait  of  ^nra,  and  the  plaintiff, 
a  resident  of  Indiana,  transferred  said  note 
to  pUintlff  In  consideration  for  the  note  of 
the  plaintiff  to  him  for  the  aame  amount,  due 
at  Qie  same  time,  upon  which  ta  this  indorse- 
ment: "This  note  Is  given  tor  another  note, 
this  day  purchased  of  me,  for  the  same 
amount,  dgned  the  Sharer  Wagon  Com- 
pany, and  la  to  be  paid  when  the  Sharer 
Wagon  Company's  note  Is  collected,  and 
not  betaan.  [Signed]  W.  T.  ffliarer."  Ap- 
pellants  contend  that  this  transfer  was  fraud- 
ulent, and  done  to  oiablo  the  plaintiff  to 
iHlng  suit  in  the  federal  court  and  to  collect 
said  note  from  the  Shayer  Wagon  Company 
for  the  benefit  of  W.  T.  Shaver,  and  to  prs- 
vent  the  Shaver  Wagon  Company  from  set- 
ting up  a  defense  by  way  of  counterdalm 
ag^nst  W.  T.  Shavtf.  When  tills  Judgment 
was  obtained,  appellant  Smith  was  president 
and  appellant  Edglngton  a  stodcholder  In 
the  Shaver  Wagon  Company,  and  neither  set 
up  any  counterclaim  In  favor  of  the  com- 
pany, nor  la  there  any  evidence  In  thia  case 
to  show  that  any  counterclaim  existed  In 
tscrot  of  the  company.  The  Judgment  includ- 
ed other  liabilities  of  the  Shaver  Wagim  Com- 
pany to  the  plaintiff  than  the  note  to  Shaver. 
We  conclude  that  under  the  facts  It  is  Im- 
material to  the  wagon  company,  Its  oflBcers, 
Btocfcholders,  and  creditors,  whether  or  not 
the  Judgment  was  In  tevor  of  plaintiff  or  of 
Sharer,  and  that  the  aroellante  should  not 
now  be  heard  to  question  the  validity  of 
the  Judgment  on  the  ground  of  a  want  of 
Jurladictlon  in  the  fedaal  court,  li^  thIa  col- 
lateral way. 
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AivellAnt  Binttta  moves  to  strike  appd- 
lees'  abstrsct  because  not  filed  In  tUnfc  He 
claims  to  hare  been  prejudiced  by  reason  of 
appellees'  abstract  not  beln^  filed  until  after 
he  had  filed  his  argument  AppeUant's  last 
amendment  to  his  abstract  was  filed  April 
11, 1893.  It  appears  by  affldavit  of  appellees' 
cmmsel  that  appellant  had  Informed  them  of 
bis  purpose  to  file  an  amendment  to  bis  ab- 
stract Appdlees  could  not  know  that  an 
abstract  would  be  required  of  them  until  ap- 
peUanf  s  was  complete  and,  with  the  assu- 
ance  given,  wae  Justified  In  waiting  for  the 
amendment  Appellant  did  not  wait  fbr  ap- 
pellees' abstract  before  filing  his  a^mnoit 
bat  filed  It  ca  the  same  day  with  bis  last 
ammdmoit  If  i^iellees'  abstract  called 
for  further  aisnmeat  ai^dlant  was  enlUled 
to  make  It  Tbe  motion  to  strike  appellees* 
abstraot  Is  overruled. 

6.  This  brings  us  to  amslder  the  vital  ques- 
tlott  Involved  In  the  merits  of  tixe  case*  name- 
ly, whetho-  ^ther  ot  the  appdlants  held  cap- 
ital stock  of  the  Shaw  Wagim  Omnpany 
that  had  not  been  paid  for,  and  upon  which 
they  should  be  charged  In  favor  of  appellees. 
The  bordm  is  upon  appdlees  to  estabUrii 
such  liability.  We  first  Inquire  as  to  tbe 
appelant  Smith.  Tbae  Is  no  qnesUon  but 
that  be  beld  certificate  No.  24^  for  100  shares 
of  the  capital  stock  of  the  Shavtt-  Wagon 
Company,  whlA  certificate  was  Isaoed  to 
bim  in  his  own  name  upon  Us  sarrendering 
certificate  No;  21  for  the  saaae  number  of 
shares  Issued  to  W.  T.  Shaver,  and  assigned 
by  Shaver  to  an^dlant  Smith.  It  also  ap- 
pears without  question  that  a  number  of  cer- 
tificates, aggregatinff  $62,000  par  value.  Is- 
sued to  3fr.  Sbaver,  msn  asidgned  by  him 
In  blank,  and  deposited  with  appellant  Smith, 
a  memba-  at  the  firm  (tf  O.  Har^  ft  Sons, 
as  collateral  security  to  said  firm,  and  tlmt 
Mr.  Smith  afterwaids  flUed  the  blank  with 
the  name  of  Herman  Dolph  as  trustee,  and 
delivered  the  certificates  to  him.  Appelant 
Smith  claims  that  at  the  organisation  of  the 
Sharer  Wagon  Company.  W.  T.  Shaver 
transferred  to  the  company  bis  entire  plant 
and  bustoess  as  a  manufaotnrer,  indudlng 
the  book  accoonta,  etc,  valued  at  ^,400, 
for  which  be  was  to  recrfve  894  of  the  1,000 
riiares  of  the  caidtal  stock  of  eald  oompany; 
that  the  certificates  In  qaestton  were  Issoed 
to  Mr.  Shaver  In  pursoanoe  ot  that  agree- 
ment ftnd  were  fidly  paid  tor  by  the  transfer 
of  the  prop^ty.  AppeUee  contends  that  the 
property  wa;  not  worth  to  exceed  944.600,  that 
it  was  taken  at  Ito  value,  that  the  company 
assumed  cwtain  llabllitle&  tor  Mr.  Shaver, 
and  that  hp  was  only  oititled  to  200  tfures 
of  the  capital  sto^  In  return  tor  his  prop- 
wty.  Our  eaamlnatlon  of  the  evidence  leads 
us  to  the  oondnrion  that  the  valne  of  the 
property  transferred  by  Mr.  Shaver  to  the 
wagon  company  did  not  exceed  $44,r)(X>;  that 
the  company  did  assume  atmnt  fl3,700  of 
Mr.  Shayer'a  indebtedness,  a  great  part  of 
t<.-hlcb  WAR  a  lien  upon  the  property;  and  that 


Mr.  Sharer  was  only  entltied  to  200  aSiares 
capital  stock  as  addltlooal  oompouatlon  for 
his  property.    The  subscriptions  to  stock 
were  as  fbUows:  W.  T.  Sharer,  200  shsree, 
120^000;  B.  Bastabraok,  1  share,  flOO;  W. 
3.  BroiOtB,  1  tfiare,  9100;  W.  A.  Grew.  1 
share,  flOO;   Joseph  Bdglngton,  8  sharaL 
fSOO;  and  W.  T.  Sharer,  TM  duies,  fTMOOL 
Mr.  Shaver's  account  with  stock  ibows  that 
certlflcate  Na  1  was  lasaed  to  him  in  1882  tor 
200  shareB^  and  tbat  <m  July  IT,  1882.  oer- 
tUcates  Nos.  0  to  21,  indnslret  aggregatfnff 
694  shares,  were  Issued  to  him,  and  tbat  of 
these  he  transferred,  July  20th,  to  Eidgingtm, 
certificate  Na  10,  for  8  «haies;  July  2iat, 
certlflcates  18  and  18.  20  abaita,  to  J.  B. 
Bidi;  and  July  17th.  certlflcate  No.  21,  100 
flhaxea,  to  appelant  Bmttti.   It  will  be  ob- 
snred  that  certlflcate  No.  1  was  fbr  the  fun 
amount  ot  tharM  to  which  we  find  Mir. 
Shaver  was  entitled.   TJtere  is  erldcnee  tend- 
ing to  show  tikat  oertiflcato  No.  1  remained 
attached  In  the  certlflcate  IkmA  tor  some 
time,  but  it  la  not  shown  wbst  nitlmately 
became  ot  it  and  we  find  nothing  In  flie 
bo(te  to  show  that  it  was  ever  canceled,  or 
that  any  of  the  certificates  snbseqaently  Is- 
sued to  Shaver  were  on  account  of  the  20O 
shares  to  ^riiidi  he  was  enttOed.    It  Is 
dalmed,  and  we  think  ewrectly,  that  the  7M 
shares  snbaolbed  1^  Sharer  were  not  paid 
for,  but  were  so  snbscrlbed  for  the  pnzpose  of 
having  the  shares  Issued  to  Shaver  to  1>e 
more  conveniently  held  and  dl^Msed  ctf  by 
him  for  tiw  benefit  of  tile  cMnpany.  Appti- 
lant  Smitta's  certlfleate  Na  24  to  not  derivea 
from  the  200  shares  to  which  Sbxnr  was  en- 
titled, nor  Is  any  part  of  thef62,000  par  ralne 
held  by  Mr.  Dolph  as  trustee.   We  think  It 
la  entirely  dear,  under  the  evidence,  that  m> 
part  of  tfaeae  shares  of  stodk  was  ever  paid 
fw,  and  that  M:r.  Smitii  knew  this  fact  at  tlie 
time  he  received  the  certificates.   He  was 
Intimate  with  the  business  of  the  wagon  com- 
pany from  the  begiaDlsg,  and  served  as  its 
presldant  during  the  greater  part  of  its  active 
eodstence.   At  tbe  time  at  which  certificate 
Ma  21  was  transferred  to  appellant  Smltii,  be 
gave  to  SbMLW  his  check  for  85,00%  and  at 
the  same  time,  or  Immedlatifly  therMfter,  re- 
odved  from  Shaver  his  cheek  for  the  same 
amount   The  only  reason  glrcn  for  ttUs  Is 
by  Mr.  Smldt,  who  says:  **Ibe  ol^eet  was  m> 
tb&t  Sharer  could  fee^  from  Us  boobkeeper 
an  exact  knowled^  ot  the  transacthto  be- 
tween him  and  Hardin  A  Sons."   We  art 
Indlned  to  think  that  it  was  to  make  It  ap- 
pear that  Smith  had  paid  Sharer  tor  tb» 
stock  r^resented  to  cnrtlflcate  No.  21,  tboogb 
we  confess  that  the  purpose  is  not  entirely 
dear  to  our  minds. 

Questlan  la  made  whether  a  party  bfddbw 
unpaid  stock  as  collateral  security  can  be- 
charged  thweon.  It  appears  in  eridenoe  that 
tbe  certificates  for  $(^.000  par  ralne  depos- 
ited with  Mr.  Smith  were  roted  by  him,  and 
after  the  transfo-  by  Mr.  Dolph  as  shares 
owned  Ij  them.   It  does  not  appear  tiiat  flie 
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wsgon  company  ever  consented  to  the  trans- 
fer of  ttiese  certificates  as  ctdlateral  security, 
nor  that  the  holders  mder  the  transfers 
treated  ttiem  as  otha  than  their  own  prop- 
erty. Whatever  may  be  the  UaUllty  of  the 
holder  of  unpaid  shares  as  coUatoral  security, 
we  oondnde  that  vaier  the  facts  of  this  case 
flie  ajvellant  Smith  lAonld  be  charged  upon 
these  shares  In  fSTOr  of  appellees;  he  baring 
recelTed  them  knowing  that  they  were  not 
paid  ftHT,  and  having  treated  them  as  his  own. 

7.  Jn  addition  to  ttie  three  ^ares  sab- 
Bcrlbed  and  paid  fbr  the  appellant  Edging- 
ton,  It  appears  that  on  Jnly  20,  1882,  Shaver 
transferred  to  him  certificate  No.  10  for  three 
additional  shares,  said  certificate  No.  10  be- 
ing tot  part  of  the  794  shares  hy  Shaver 
for  the  ben^t  of  the  oompany.  Mr.  Edg- 
Ington  admits  In  his  testimony  the  receipt 
of  this  certificate,  and  that  he  never  paid 
anything  for  It  Be  fflsdalms  any  agree- 
ment to  pay  fbr  It,  and  claims  not  to  have 
understood  why  it  was  given  to  him,  unless 
tt  was  an  arrangement  to  give  to  each  sub- 
scriber double  the  amount  of  etotik  that  he 
had  actually  paid  for.  Mr.  Edglngton  luta 
continued  to  hold  this  atoi^,  and  to  allow 
It  to  stand  In  Us  name  upon  the  books  of  Ihe 
company,  without  offering  to  return  the  oer^ 
tlflcate  or  disclaim  ownership  thereof.  In 
view  of  hla  relation  to  the  company,  and  the 
facts  attending  his  recdpt  and  retention  of 
this  certificate,  which,  as  we  have  seen,  was 
unpaid  for,  we  think  he  should  be  held  to 
owe  the  company  therefbr,  and  to  be  Uable 
to  the  plaintiff,  as  tbund  the  district  court 
Appellant  Edgtngton  contends  that,  as  his 
counterclaim  was  not  denied,  he  was  «itltled 
to  Judgment  tba«on.  In  his  counterclaim 
he  aid^ed  to  recover  opon  the  promissory 
note  matloned  above,  which  the  plaintiff  ex- 
ecuted to  Bfr.  Shavu.  By  the  Indorsement 
thereon,  tliat  note  Is  not  to  be  paid  until  tbe 
Sliaver  Wagon  Company's  note,  upon  which 
Idalntlfrs  Jndgment  was  takm.  Is  paid.  Tbe 
connterclalm  failed  to  show  a  cause  of  action, 
and  hence  appellant  Edglngton  waa  not  enti- 
tled to  Judgment  th^eon.  We  conclude  that 
the  Judgments  rendered  by  the  district  court 
are  correct,  and  should  be  aflSrmed. 


AtlLTMAN  &.  TAYLOE  CO.  v.  SHELTON. 
(Snproae  Court  of  low^  F«b.  8,  18M.> 

PLBAVnrOB  — AmitSMBNT  — IfB0OTIJlBI.B  KOTR9— 
FOWBB  OF  PABtltiai  —  BAL»-WAaBAllTV— Da1»- 

Asso— Chattsl  MosraAssfr— Ateobhbi'i  Fbb— 

AZTBAL— FlLlKO  AbSTBAOTS. 

L  Allowing  the  filios.  after  commeDcement 
ot  trial,  of  a  Bobstltnte  for  a  conot  In  the  an- 
■ir«r,  ailegi&g  additional  parments  on  the  note 
fan  suit,  is  not  •rror.  plaintiff  being  granted  an 
•pportnnitT  to  main  a  showiug  for  contino- 
ance  If  taken  hy  surprise. 

2.  The  words,  "negotiable  withont  offset," 
In  a  note,  do  not  prevent  offset  as  against 
payees,  but  nerdy  fix  terms  of  nccotiattoD. 

8,  An  amendnieut  of  a  reply  dorlog  trial 
Is  properly  denied  where  the  amendment  would 


not  avoid  or  constltato  a  defense  to  the  coan- 
terdaiin,  to  which  it  pnrporta  to  be  a  deCense. 

4.  Where  two  persons  bur  a  machine,  giv- 
ing a  note  theref«r  in  their  UdiTidual  namea, 
their  partnership  transactions  being  confined 
merely  to  ninning  the  machine,  one  of  them 
cannot,  after  the  pnrchase,  take  a  warranty 
from  the  seller,  differing  from  that  given  at 
the  time  of  tbe  purchase,  and  thereby  bind  the 
other. 

6.  Wh«^  at  the  time  of  purchasing  a  ma- 
chine, it  is  orally  agreed  that  the  warranty 
shall  be  the  same,  vnth  owtain  exertions,  aa 
contained  In  another  contract,  the  warranty  is 

an  oral  one. 

3.  Where  a  machine  with  known  defects  is 
sold,  with  the  agreement  that  it  shall  be  made 
to  come  VP  to  the  warranty,  and  this  is  not 
done,  and  ft  is  not  shown  that  it  could  be  done, 
the  measnre  of  damages  h  the  difference  be- 
tween its  actual  valna  irkmi  sold  and  Its  value 
as  warranted. 

7.  In  an  action  for  breach  of  snch  warran- 

§r,  evidence  tiiat  the  purchaser  could  have  reme- 
led  the  defects  if  he  had  known  how  is  imma- 
terial. 

8.  It  Is  not  error  to  refuse  to  submit  to  the 
juiT  Interrogatories  not  calling  for  findings  of 
ultimate  facts,  and  which  would  tend  to  con- 
fuse the  Jury. 

9.  Under  a  chattel  nustgage  i»oviding  that 
tbe  mortgagor  will  pay  all  costs  and  ctiarges  ot 
attorneys  for  services  In  removal  and  sale,  the 
mortgagee  can  recover,  as  attomejrs'  fees,  only 
wliat  the  senrices  were  reasonably  worth;  and 
on  offer  to  provo  what  ho  had  paid  is  properly 
refused. 

10.  Where  flbetracts  filed  by  appellee  after 
the  time  prescribed  by  the  rules  are  justified 
by  the  condition  of  tbe  oppeUant's  abstract, 
and  the  delay  does  not  prejudice  appeilant,  mo- 
tions to  strike,  and  tax  costs  to  aivcUee,  are 
properly  orerruled. 

Appeal  from  district  ooort,  Glay  county; 
Lot  Thomas,  Judge. 

This  action  la  upon  two  promissory  notes, 
aggregating  $1,365,  upon  which,  thwe  is  a 
conceded  credit  of  $673.53.  The  answer  dis- 
putes the  correctnesB  of  two  of  the  Items  of 
credit  ^ven,  and  claims  additional  credits, 
as  to  which  issue  Is  taien.  Tbe  considera- 
tion tor  the  notes  In  suit  was  a  tbreeUng- 
machlne  outfit,  consisting  of  a  separator  and 
steam  engine.  The  answer,  by  way  of  coun- 
terclaim, avws  a  warranty  of  the  outfit  and 
a  breach  thweof,  and  oaka  damages  in  tbe 
sum  of  (OOOt.  Vptm  Issne  formed,  the  cause 
was  tried  to  a  Jnry,  that  returned  a  general 
verdict  for  the  defendants.  The  record  pre- 
aente  nnnmous  questions  for  consideration, 
and  tbe  particular  facto  as  to  each  will  be 
better  understood  If  presented  In  oonnectton 
with  Ito  cnsridaatfcHi.  Tbib  pbdntUI  ap- 
pealed. 

Oory  &  BemtB,  for  appelant  Parker  ft 
Rldiardson,  for  appellees. 

GRANGER,  O.  J.  1.  This  cause  was 
placed  on  the  docket  of  the  district  court  In 
Aptll,  1SS8,  and  came  on  for  trial  on  the  10th 
of  February,  1892.  On  tbe  day  following, 
tbe  court  permitted  the  defendants  to  file  a 
substltnted  answer  for  one  coimt  of  the  an- 
swer, filed  February  iS,  1892.  whlCh,  It  ap- 
pears, was  also  a  substituted  answer.  Com- 
plaint Is  made  of  the  action  of  tbe  court  In 
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penuIttiBx  tt  to  be  filed.  The  answer  tbus 
flled  {Headed  additional  payments  In  tbe  aum 
of  $516.  Tbe  court,  in  permitttng  it  to  be 
filed,  gave  to  plaintiff  an  oEfttortanlty  to  make 
a  showing  for  a  contltitiaQce  If  taken  by  sur- 
prise by  the  filing  of  the  pleading.  We  as- 
sume that  upon  a  showing  that  made  it 
doubtful,  eren,  of  plaintiffs  being  able  to 
properly  proceed  to  trial,  a  continuance  would 
have  been  granted.  No  showing  was  made 
or  attempted,  and  It  Is  fair  to  assume  that 
no  reasons  existed  for  a  continuance.  The 
matter  was  dearly  within  the  court's  discre- 
tion. 

2.  The  following  is  a  copy  of  one  of  the 
notes  in  suit:  "On  or  before  tbe  first  day  of 
December,  1887,  for  value  received,  we,  or 
either  of  us,  of  Spenc^  post  office,  county  of 
Olay,  state  of  Iowa,  promise  to  pay  to  the  Ault- 
man  &  Taylor  Company,  or  order,  seven  hun- 
dred dollars,  and  negotiable  without  offset  at 
Clay  Coun^  Bank,  of  Spencer,  Iowa,  with  In- 
terest at  8  per  cent,  per  annum  from  date  until 
paid."  It  Is  contended  that  the  words  In  the 
iuote,  "and  Dutiable  without  offset,"  Is  a  con- 
tract to  pay  without  oCCset,  and  that  all  evi- 
dence to  support  one  was  Improp^ly  admitted. 
We  do  not  think  that  the  note  tias  such  a  legal 
significance.  The  provision  has  not  reference 
to  the  original  parties  to  the  note,  but  to  par- 
ties to  whom  It  may  be  n^tlated.  The  pro- 
vision only  purports  to  fix  terms  of  negotia- 
tion. 

3.  On  the  third  day  of  the  trial  the  plaintiff 
asked  leave  to  amend  the  sixth  count  of  Its 
r^ly  by  alle^ng  that  on  December  31,  A.  D. 
1886,  the  defendants  had  full  and  complete 
knowledge  of  the  condition  of  the  separator 
in  question,  and  tikat  during  the  year  1887 
they  used  and  operated  it,  and  at  no  time, 
«ither  before  or  after  December  31,  A.  D. 
1886,  off^ed  to  return  said  mactiine,  and  on 
December  81,  A.  D.  1886^  the  defendants  had 
full  knowledge  of  eafd  machine's  condition 
.and  defects,  and  with  that  knowledge  re- 
ceived and  operated  the  same  all  of  1887 
without  objections,  which  the  court  refused, 
^e  proposed  amendment  purjKirts  to  set  out 
only  defensive  matter  to  tliat  pleaded  in  a 
•counterclaim.  It  was  not  a  count  of  the  re- 
ply by  Itsdf,  but  was  pleaded  in  connectl<m 
with  other  matters.  The  facts  stated  In  tbe 
amendment.  If  true,  did  not  avoid,  nor  were 
they  a  defense  to,  the  counterclaim  pleaded. 
It  seems  to  us  that  the  court  wisely  exercised 
Its  discretion  in  not  permitting  it  to  go  upon 
the  files. 

4.  The  district  court  presented  to  the  jury 
the  issues  on  defendant's  counterclaim,  as 
follows:  "It  further  appears,  without  con- 
troversy, that  in  Jtme  or  July,  1886,  the  de- 
fendnnt  E.  H.  Sbelton  and  one  Tenaure 
purchased  from  the  plaintiff  a  threshing 
machine  outfit,  consisting  of  a  separator  and 
steam  engine,  for  which  they  executed  and 
delivered  to  the  plaintiff  their  promissory 
sotes,  and  that,  upon  said  purchase  by  said 
parties,  the  plaintiff  gave  to  said  purchasers 


a  warranty  containing,  among  other  thlnga, 
the  following  stipulations  and  agreemoits: 
That  with  good  management  said  machire 
was  capable  of  doing  a  good  business  lu 
threshing  and  cleaning  grain,  and  is  supe- 
rior to  any  endless-apron  threshor  manu- 
factured In  the  United  States,  In  its  adapta- 
tion for  separating  and  saving  from  tbe 
straw  the  various  kinds  and  conditloDS  of 
grain  and  seeds,  vrith  less  waste,  less  Ut- 
tering, and  less  detention  from  wet  or  bad 
condition  of  straw  or  bad  weather,  con- 
ditioned that,  upon  starting  the  machine, 
the  purchasers  should  Intelligently  follow 
tbe  printed  hints,  rules,  and  directions  of 
the  manufacturer;  and  if,  by  ao  doing,  they 
are  unable  to  make  it  operate  well,  written 
notice,  stating  wherein  it  fails  to  satisfy  tbe 
warranty.  Is  to  be  given  by  the  purchasers  to 
the  dealers  through  whom  purchased,  and 
also  to  the  Aultman  &  Taylor  Co.,  Mans- 
field, Ohio,  by  registered  leUer,  and  reason- 
able time  allowed  to  get  to  and  remedy  the 
defect*  It  furth^  appears,  without  contro- 
versy, that  afterwards,  and  about  December 
31,  1886,  said  Tenatire  transferred  his  Inttf- 
est  In  said  machine  and  engine  to  the  de 
fendant  O.  F.  Barber,  and  that  at  that  tlnie, 
under  a  mutual  agreement  between  the 
plaintiff,  Tenaure,  and  the  defendants  Bar- 
b^  and  Shelton,  the  original  notes  given  on 
the  original  purchase  of  the  machine  by 
Shelton  and  Tenaure  were  taken  up,  and 
Tenaure  was  released  from  all  obligation  oo 
said  notes,  and  transferred  his  interest  In 
the  threshing  machine  and  engine  to  the  de- 
fendant Barber;  and.  Instead  of  the  former 
notes,  the  notes  In  suit  wa«  executed  and 
delivered  to  the  plaintiff  by  the  defendants 
Shelton  and  Barber.  It  further  appean 
from  the  evidence,  without  controveny, 
that  after  the  original  purchase  of  aald  ma- 
chine by  Shelton  and  Tenaure  they  took 
possession  of  the  same,  and  proceeded  to 
use  the  same  during  the  threshing  season 
of  1886;  but  th^  defendants  claim  that 
said  machine  was  not  a  good  machine,  or 
not  equal  to  or  superior  to  any  endless-aiiroD 
machine;  that  It  would  not  separate  well, 
or  properly  separate,  tbe  grain  from  the 
straw,  as  warranted,  and  would  not  dean 
the  grain  properly;  and  that  said  machine 
was  poor^  constructed;  and  that  said 
thresher,  in  said  condition,  was  of  the  actual 
value  of  not  to  exceed  $100.00,  and  that  If  It 
had  been  as  warranted,  it  would  have  been  of 
the  actual  value  of  $600.00.  These  defendants 
further  say  that  subsequently,  and  at  the  time 
the  notes  in  suit  were  executed,  the  defendant 
Barber  was  desirous  of  buying  out  the  Inter- 
est of  said  Tenaure  In  and  to  said  proptfty. 
and  that  the  plaintiff  and  the  defendants 
Shelton  and  Barber  entered  Into  an  ml 
agreement  wherein  the  plaintiff  was  to  stlU 
warrant  said  machine  as  to  quality,  charac 
ter,  and  construction,  the  same  as  tbe  writ- 
ten warranty  hereinbefore  set  oat;  and  that 
the  said  plaintiff  orally  promised  and  agreed 
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that  If  tba  defendants  wovld  keep  llie  ma- 
chine, and  execute  the  notes  in  suit,  the 
plaintiff  would,  btfore  the  next  threehins 
season,  or  dnrbig  the  threshing  season,  n- 
palr  s^d  machine,  and  moke  it  opwte  and 
coma  np  to  the  terms  ot  said  warranty  with- 
oat  any  further  notice  or  trouble;  and  that 
tlMraqwn  the  defmdanta  and  the  said  Bar- 
ber encnted  and  ddlvered  to  plaintiff  the 
notes  sued  upon.  The  defendants  further 
say  that  said  machine  remained  in  said  con- 
•dltkm  ontil  the  next  threshlns  season,  and 
that  the  plaintiff  wholly  neglected  and  la- 
fuMd  to  repair  the  same,  and  wholly  neg- 
lected and  refused  to  make  the  machine 
come  np  to  llie  terms  of  the  said  warranty 
In  respect  to  the  terms  hereinbefore  stated, 
tmt  that  said  machine  stiU  continued  to 
'wotk  as  it  had  prerloosly  done,  and  was 
«tlU  d^ectlre  In  aU  respects,  as  herelnbe- 
ton  set  forth;  and  that  said  machine  was 
not  wwth  to  exceed  the  sum  of  1100.00,  and 
that  it  would  hare  been  worth  1600.00  If  It 
■had  been  as  warranted,  ^ese  defendants 
thoefore  say  that  they  have  been  damaged 
In  the  sum  of  f 600.00,  which  amount,  they 
say,  should  be  offset  against  the  notes  sued 
«Lpon.  On  the  other  hand,  it  Is  the  conten- 
tion of  the  plaintiff  that  at  the  time  of  the 
-execution  of  the  notes  in  controTeray  by  the 
defendants  Sheltcm  and  Barbw,  In  Deceni- 
■ber,  1886,  it  was  not  agreed  that  the  old 
warranty  should  be  continued  In  foi-ce,  or 
that  the  machine  should  be  made  to  fulfill 
the  terms  of  the  old  warranty,  but  that  at 
the  time,'  and  as  a  part  of  the  consideration 
for  the  new  notes,  the  plaintiff  executed  and 
d^vered  to  the  defendants  Barber  and  Shel- 
ton  a  written  warrauty,  in  the  following 
language:  'Whereas  O.  P.  Barber  and  B. 
H.  Shelton  have  this  day  executed  to  the 
Anltman  &  Taylor  Company  their  three 
Jiotes,  in  aggregate  91.655.00;  and  whereas, 
said  parties  claim  said  machine  does  not 
work  or  operate  prop^ly:  Now,  It  Is  agreed, 
if  said  party  pay  said  Indebtedness  prompt 
ly,  said  company  are  to  make  the  machine 
work  satisfactorily,  and  during  fall  of  1887, 
Jf  said  parties  wire  and  give  said  company 
written  notice  three  weeks  prior  to  date  of 
threshing,  then  said  company  to  have  an 
expert  on  hand  to  assist  in  operating  said 
machine;  If  said  debtws  are  at  fault  In  op- 
-tfatlng  the  same,  the  expenses  of  said  ex- 
pert to  be  paid  by  said  debtors.  The  Ault- 
jnan  &  Tayiw  Oominny.*  And  the  plaintiff 
saya  that  the  defendants  have  tailed  to  pay 
and  settle  said  notes  sued  on,  and  have 
failed  to  give  the  plaintiff  written  notice  of 
the  failure  of  the  sold  machine  to  operate 
properly,  three  weeks  prior  to  the  date  of 
beginning  threshing  during  the  fall  of  1887; 
that  the  defendants  used  said  threshing  rig 
all  the  year  of  1887  without  objection,  and 
in  no  manner  notified  the  plaintiff,  either 
orally  or  In  writing,  that  it  did  not  give 
satisfaction."  The  jury  specially  found  that 
■  fhe  written  warranty  claimed  by  plaintiff 


as  baring  been  made  to  Sbelton  &  Barber 
was  not  made  and  delivered.  TUs  finding 
was  under  the  issue  formed  as  to  wheth« 
Shelton  &  Barba  took  the  machine  under 
the  written  warranty,  or  an  oral  one  keep- 
ing In  force  the  original  written  <me  with 
certain  modlflcationB,  It  is  true  that  at 
some  time  the  wrlttoi  warranty  claimed  hj 
plaintiff  was  delivwed  to  Barber,  who  was 
a  memba  at  tbe  lino.  The  cmat,  nnder 
pn^MT  instmctltms,  directed  the  jury  to 
0nd  whether  or  not  inch  deltv^  was  to 
the  firm.  The  role  adopted  by  the  court 
was  that,  If  It  was  made  the  omtract  whoi 
the  notes  wen  given,  w  was  aftorwards  de- 
livered to  Barb«  by  vlrtne  of  an  nndo^ 
standing  at  the  time  the  notes  woe  made,  it 
became  the  omttact,  bat  that  if,  after  the 
contract  was  completed  by  an  oral  agree- 
ment to  retain  the  tosaur  warranty  mod^ 
fled,  and  the  warranty  dalnuNl  by  plaintiff 
waa  afterwards  delivered  to  Barber  without 
the  assent  of  Shelton,  It  was  not  the  contract 
of  the  parties.  Nothing  In  tlie  partnership 
relation  of  Sheltim  ft  Barber  authorized  one 
partner  to  make  such  a  change  In  the  con- 
tract of  purchase  and  bind  the  other.  There 
b  nothing  in  the  transaction  to  bring  It 
within  the  rule  stated  In  Parsons  on  Part- 
nership, (2d  Ed.  S  103  or  219.)  The  signa- 
tures to  the  note  do  not  appear  In  the  rec- 
ord, but  we  tmderstand  that  the  giving  of 
the  notes  was  not  as  a  partno^hlp,  but  that 
each  maker  signed  In  his  Individual  capaci- 
ty. The  partnership  transactions  were  mere- 
ly as  to  the  running  of  the  machine.  Our 
conclusion  on  this  branch  of  the  case  will 
render  It  unnecessary  to  consider  many 
questions  as  to  the  Introduction  of  evidence, 
because  they  are  based  on  the  thewy  of  the 
wrlttm  warranty  b^ng  the  contract  of  the 
parties. 

6.  The  warranty  relied  on  by  defendants 
Is,  with  certain  exceptions,  one  made  In 
writing  between  plaintiff  and  Shelton  ft 
Tenanre  when  the  outfit  was  purchased.  By 
the  change  In  the  transaction,  by  which 
Teuaure  was  dropped  from  the  firm,  and 
another  formed  with  Barber  aa  a  member, 
the  written  warranty  became  Inoperative, 
and  the  first  notes  were  surrendered.  De- 
fendants now  aw  that,  by  an  <val  agree- 
ment, the  terms  of  that  writtea  warrant, 
with  certain  exceptions,  became  the  con- 
tract of  warranty  as  to  Shelton  ft  Barber, 
and  the  averments  of  the  counterclaim  are 
upon  the  warranty  as  an  oral  one.  Appel- 
lant urges  that  If,  with  the  exceptions  spec- 
ified, the  terms  of  the  written  warranty 
wwe  continued,  the  contract  of  warranty 
was  In  writing,  and  no  recovery  can  be  had 
on  averments  of  an  oral  warranty.  Legally 
si>eaklng,  the  contract  upon  which  defend- 
ants rely  Is  an  oral  one.  They  made  no  writ^ 
ten  contract  of  warranty.  They  agreed  up- 
on the  tetioB  expressed  in  a  writing  as  the 
tetma  of  their  oral  agreement.  There  was 
no  agreement  to  accept  the  Instrument  as 
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tbelr  omtract,  bat  a  men  mHapOan  of  Ma 
temu.  The  langnago  ot  the  arerment  la  that 
**B.  H.  Bhutan  and  Barber  made  an  oral 
agreement  1^  which  plaintiff  waa  to  atlll 
warrant  the  machine  aa  contained  tn  the 
abore  written  warranty,  except,**  etc.;  that 
la,  the  tenna  aa  expressed  In  the  written 
warranty  were  to  become  the  terma  aa  be- 
tween the  new  partlee.  Aa  was  aald  in  erl- 
dMM*^  'TiThey  woold  make  It  come  np  to 
the  warnmty;"  retering  to  the  warranty 
in«Tional7  made.  The  erldaice  aopporta  the 
finding  by  fibe  Jory  that  the  oral  contract 
was  made  aa  alleged. 

6.  The  eonrt  gave  the  gmeral  rale  aa  to 
measure  of  damage  on  a  breach  of  war- 
ranty tn  the  sale  of  peraonal  property,— that 
It  waa  the  difference  between  the  actual 
Talne  of  the  article  when  wAH  and  Ita  ratne 
as  warranted,  tt  ia  w:ge&  that  the  case  la 
an  exception  to  the  role*  and  that  the  nile 
to  be  applied  la  the  coat  of  making  the  nec- 
eaaary  repaJra  to  the  separator.  We  think 
not  Under  the  sale  to  Shelton  ft  Barbo", 
plaintlfl  undertook  specdfically  to  make  good 
known  defects  in  tlie  maelilne,— to  make  it 
come  up  to  the  warranty.  Tide  It  fidled  to 
do,  and  the  failure  constltutea  a  breach  of 
ita  warranty.  It  doea  not  appear  that  It 
could  be  made  to  conform  to  the  warranty. 
The  conchislon  ia,  rather,  that  It  could  not 
be.  The  rule  of  damage  glren  by  the  court 
is  the  proper  one; 

7.  Plaintlfl  attempted  to  show  that  the  de- 
fects In  the  machine  could  have  been  reme- 
died by  defendanta  If  th^  known  how,  and 
the  erldence  was  excluded,  and  we  think 
properly  so.  As  liaa  been  said,  the  machine 
was  sold  to  Shelton  ft  Barber  with  the  under- 
standing that  It  was  defecttre,  and  the  de- 
fects were  to  be  remedied  by  plaintiff.  The  fact 
Is  not  only  shown  by  the  oral  evidence,  but 
It  appears  from  the  written  warranty  that 
plaintiff  seeks  to  establish  as  the  contract 
that  the  defOcta  then  existed,  and  were  the 
subject  of  the  contract  With  the  contract 
as  found  lay  the  Jury,  it  waa  entirely  Im- 
material whether  or  not  the  defects  could 
hare  been  remedied  by  defendants  had  th^ 
known  how. 

S.  Appellant  aaked  the  court  to  submit 
some  38  Intorogatories  to  the  Jury,  which 
the  court  refused,  and  the  action  of  the 
court  la  assigned  as  error.  The  questions 
cannot  be  set  out  Th^  are  not  questions 
calling  for  findings  of  ultimate  facts  or  con- 
clusions, or,  in  other  wnrds,  tacts  determi- 
native of  the  aise,  but  are  of  particular  or 
minor  facts  In  the  chain  of  evidence  from 
which  ultimate  facts  are  to  be  found.  Many 
of  the  fiicts  to  be  disclosed  by  the  answws  are 
not  In  dispute  in  the  case.  Others  are  In 
dispute,  but  the  answers  would  be  quite 
unimportant  aa  affecting  the  general  ver- 
dSst  The  effect  of  the  questlona,  as  a  whole, 
would  have  been  rather  to  confuae  the  Jury 
than  to  aid  it  to  a  correct  result  The  court 
submitted  alx  questions  presented  by  fbe 


plaintiff,  which  we  think  oovered  the  mate- 
rial and  neeeaaary  points  for  special  tndlBgB. 
See,  upon  this  point,  Thomas  t.  Sdie^  M 
lomt,  287,  N.  W.  589;  THnter  t.  Ballroad 
Co.,  80  Iowa,  448,  40  N.  W.  787;  Hawley 
V.  BaUway  Co.,  71  Iowa,  717, 29  tt.  W.  787. 

9l  By  reference  to  the  statuneBt  of  the 
case  tt  win  be  aeos  that  there  la  a  dlapnte 
as  to  two  Iteouof  cnfflt,  making  up  Uw 
aggregate  of  I678.S3.  The  two  itema  of 
credit  aa  to  irtildi  there  Is  ^spnte  pertain  to 
the  sale  of  property  under  a  foredosore  of 
a  cliattel  mortage  given  by  Shidton  ft  Bar- 
ber to  secure  the  notes  In  suit  Plaintiff 
claims  to  have  paid,  as  an  Item  of  expense 
tn  sudi  foredosnre;  which  waa  by  notice 
and  sale,  the  sum  of  fS8  as  attomey'i  fees, 
and  that  amount  is  not  Induded  in  the  cred- 
it The  camtt  In  Ita  InstructionB,  directed 
the  Jury  to  Increaae  the  credit  to  the  extent 
of  the  attmney*!  fees,  thus  holding  that  de- 
fendants were  not  liable  for  It  The  plain- 
tiff offered  to  prove  that  It  **taicnrred  and 
paid,  as  expenses  of  said  ftveeloanre,  the 
sum  of  988.U0  to  Snow  Bros.  <m  ttie  4th  day 
of  August  1888,  and  the  same  waa  Incurred 
under  the  provlslona  of  said  mortgage." 
The  provlsltm  of  tiie  mortgage  relied  upon  la 
that  the  mortgagOT  will  pay  "all  duuves, 
costs,  and  expenses  (tf  auCh  removal  and 
sale,  and  also  all  chaises  of  agenta  and  a^ 
toraeys  fOr  aorlee  In  sudi  removal  and 
sale."  There  Is  no  proof  in  tlui  caae  as  to 
the  value  of  the  services  rendered.  The  pro- 
visions of  the  Oode,  in  so  tar  aa  they  limit 
the  amount  to  be  allowed  as  attom^^  fees, 
seem  to  apply  to  actlona  pending  In  court 
and  not  to  foreclosnres  of  mortgages  upon 
notice  and  s^  It  win  be  observed  ^at  tlie 
offer  of  proofa  by  plalntUh  doea  not  Indode 
the  reaaonable  value  of  legal  services  ren- 
dered, but  what  was  Incurred  and  paid"  by 
him.  Thla  offer  is  upon  the  theory  that 
plaintiff  was  entitled  to  what  he  had  paid  as 
such  expense^  OertiUnly,  the  contract  can- 
not be  construed  as  an  obligation  to  pay 
more  than  the  aarleea  were  reasonably 
worth.  It  would  be  an  unwarranted  con- 
■tmctton  to  hold  that  the  mortgagwa  were 
bound  Aff  trtiatever  sum  should  be  paid  by 
the  nuK^agee,  whether  reasonable  or  not 
Without  detomlntng  the  queation  of  whetii- 
€r  or  not  under  sndi  a  contract,  an  attor- 
ney^ fee  can  be  recovered,  we  are  dear  tiiat 
the  offer  of  inoofa  waa  properly  refused,  and 
that  under  the  condition  of  the  record,  the 
item  of  tiie  attorney^  fee  waa  properly  a- 
duded. 

10.  Appellee  filed  additional  abstracts  after 
the  time  preacribed  by  the  ndee,  and  ap- 
pellant movea  to  strike  them  ftom  tbe  file« 
It  does  not  api>ear  that  the  delay  In  filing 
has  caused  any  dday  In  tbe  submission  of 
the  cauB^  nor  any  prejudice  to  appellant. 
In  the  main,  they  were  Jtutified  hy  the  em- 
dltton  of  appdlanfa  abatract  Tbe  motions 
to  strike  and  to  tax  tbe  coste  to  appellea 
are  overruled.   SdK^  v.  Bradatreet  Ooi, 
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aowa«)  02  N.  W.  000;  WUsod  t.  Duitekh  79 
Iowa,  182,  44  N.  W.  340;  Thomas  Mo- 
DaneUU  77  Im,  126,  41  N.  W.  802. 

11.  We  bar*  omitted  a  eouldwatkm  otf 
■Hue  of  the  asajgnments  Mgned  becatae  tber 
do  not  iDToln  qmatioiui  of  audi  Importanoa 
tbat  rnUnga  Ounon  would  aerr*  as  naetul 
pracedenti.  Many  queatku  bave  been  gre- 
•ented  aa  to  the  admlsskon  and  exctauloD  of 
evidence.  They  have  beeo  examined,  and  no 
^Judldol  emxr  la  fonnd.  The  case  aeama 
to  bare  been  fairlj  tried  in  the  district  oonrt, 
and  Its  Judgment  ts  afflrmed. 


OLDHAM  T.  ANCHOR  BfUT.  FIRB  INa 

CO. 

(Saprame  Court  of  lows.  Feb.  2.  1804.) 

IMSVBAKCS — COKDITIOVS  n  PoLIOT  — CHAHQa  Of 
TiTLS. 

Where  a  poltcy  on  property  owned  and 
need  by  a  partnerahip  runs  to  the  partnen 
Jointly,  a  condition  that  the  proper^  anall  not 
be  sold  or  transferred,  or  any  change  take 
I^Bce  in  the  tIHe  or  possession,  Is  liroken  if  two 
of  the  partners  sell  end  deliver  th^  Intereats 
to  the  other  partner;  and  the  latter  cannot  re- 
cover to  the  extent  of  bis  original  Interest 
Cowan  Insnrsnce  Co.,  40  lows,  B61,  As- 
tinguislied. 

Appeal  from  district  court,  Mahaska  conn- 
ty;  David  Ryan,  Judge. 

Action  to  recover  upon  a  policy  of  Insur- 
ance against  loss  by  fire.  The  case  was  tried 
to  a  Jury,  and  on  motion  a  verdict  was  ordov 
ed  for  fbe  defendant  nalotiff  at^eals. 

Seevers  ft  Beevcav,  for  aniellant  SuDlTan 
&  SnlBTan  and'Boltim  ft  McOoy,  for  appd- 

GIVBN.  J.  1.  Bnt  a  sbigle  question  Is  jve- 
sented  on  tUs  appeal,  and  that  queatiim  la 
anffldently  shown  by  appellant's  abstract  of 
the  pleadlngB.  Thoe  was  no  necesdty  for 
setting  out  the  evidence  contained  In  addl- 
tlonnl  abstracts,  as  it  simply  affirms  that 
which  is  adndtted  to  the  Readings.  The 
pleadUigs  shew  that  the  voUoy  sued  iq^on 
was  Issued  to  William  Oldham,  Jeaie  Qamer, 
and  Oeorge  Mey,  Inavlng  them  against  loss 
by  fire  to  the  amount  of  9B00  on  certain  ma- 
ehinery  described,  used  by  them  aa  partners 
In  the  business  of  mining  and  adling  oool, 
which  property  was  destroyed  by  Are  Jaan- 
ary  16,  1891,  of  which  due  mMce  and  proof 
were  made.  Prior  to  the  fire.  Jesse  Garner 
and  George  orally  sold  and  dellv^ed 
the  property  Insured  to  the  plaintiff,  who 
assumed  th^  obligations  with  respect  there- 
to. After  the  flre,  Gamo-  and  Key,  In  writ- 
ing, transfared  said  policy  to  the  plaintiff. 
The  policy  contains  this  provision:  "That  If 
the  property  be  sold  or  transferred,  or  any 
change  take  i^ce  in  the  title  or  possession, 
whether  by  legal  process  or  Judicial  detzee 
or  voluntary  transfer  or  conveyance,  without 
written  permission  of  this  company  on  this 
policy,  then  this  policy  shall  be  void."  naln- 


tlff  doea  not  allege,  nor  la  K  claimed,  that  the 
company  had  glvn  pemdaslon  for,  or  bad 
any  knowledge  ot,  said  sale  and  ddlvery. 
The  qoastlon  presented  la  whether  tiut  sale 
and  deUvo?  rendered  the  pottcy  void.  WhUe 
it  may  be  tme,  as  dalmed,  that  each  partn«- 
had  an  insurable  Interest,  and  mlAt  have 
taken  leauranoe  tbereos  In  his  own  name, 
we  think  It  Is  evident  that  thla  Insoranee  waa 
to  the  partDsrshlp.  The  petttlcm  shows,  and 
the  answer  admits,  that  the  poUcy  was  to 
Oldham,  Qamer  ft  Mey,  not  aepaiatdy,  but 
J<^<ly.  It  was  upon  property  bdonglng  to 
tfaetn,  and  being  used  by  them  as  partners 
in  their  paitnenhip  business,  and  the  Insur- 
ance was  In  the  sum  of  $600  to  the  three 
parsons  Inanred.  The  only  facts  dtedosed  tat 
the  evidence  not  shown  by  the  pleadings  ia 
that  thla  partnerdi^  was  known  as  Oldbank, 
GarnOT  ft  Ney,  and  sometlmea  as  Standard 
No.  2.  If  a  note  liad  been  given  by  or  In  the 
name  of  these  three  persons  on  account  of 
this  insurance,  their  liability  aa  a  firm  would 
hardly  be  qoestloned,  nor  thdr  right  to  re- 
cover as  a  partnttsh^  if  the  loss  had  oc> 
curred  before  the  transfer.  We  think  the 
case  is  exactly  wtthte  the  rule  announced  in 
Hatliaway  t.  Insurance  Co.,  64  Iowa,  229, 
20  N.  W.  164.  In  that  case  the  policy  was 
to  Hathaway  ft  Smith,  a  partnorshlp  oom- 
poaed  ot  tin  i^lntlff  and  B.  F.  Smith.  The 
pollCT  also  contained  a  ivovMon  that  "if  the 
title  of  the  property  Is  transf  eired.  Incumber- 
ed, or  changed,  or  If,  withovt  written  consent 
hmon,  the  poHcy  Is  assigned,  then,  and  In  ev- 
or  such  case,  the  policy  shall  be  void.**  Before 
tfae  loss  the  partnership  was  dissolved,  and 
plaintiff  bought  the  interest  of  Smith  In  the 
firm  preperty.  TUa  court  held  Uiat  there 
waa  a  Changs  of  title  tipon  the  dlaaolutlon  of 
the  partnarA^  Seme  stress  Is  laid  upon  the 
use  of  the  word  *%!hanged"  ta  that  policy.  It 
Win  be  notloed  that  the  condltkm  In  tUs  piri- 
Icy  la  uMsra  extended  ttan  in  that  or  In  any 
of  the  cases  therein  referred  to.  This  policy 
Is  eondltkmed  against  the  proper^  hdng  aold 
or  transferred,  or  any  change  taking  plaee 
In  the  title  and  poesesslKi.  Prior  to  cbe  sale 
and  delivery  to  plaintiff,  tltte  and  possession 
were  In  the  firm  of  OMham,  Gamer  ft  Ney, 
and  consequently  tho-e  were  not  only  a  trans- 
fer and  change  In  the  tlU^  bat  also  in  the 
posseaiion.  If  it  should  be  said  that  the  tiUe 
was  In  the  Individuals,  and  not  In  the  firm, 
still  there  was  a  change  of  possession,  for 
nni^iesttonably  It  waa  the  firm  that  was 
using  and  had  possemlfNi  of  the  ivoperty. 
In  Cowan  v.  Insurance  Ca,  40  Iowa,  651,  the 
policy  waa  issued  to  plolndff  on  a  stfick  of 
goods.  He  thereafter  formed  a  partnership 
with  one  w^iaMna  under  the  firm  name  of 
Cowan  ft  Hasklns,  and  transferred  the  In- 
sured property  to  the  firm.  The  policy  was 
conditioned  against  allenati<m  without  the 
consent  of  the  company.  This  court  held 
that,  as  the  plaintiff  reteined  an  Insurable  In- 
terest In  the  property,  the  policy  protected 
him  to  the  extent  of  his  interest  The  dis- 
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Unction  between  that  and  the  Case  of  Hath- 
away Is  dearly  pointed  out  In  the  latter 
case.  The  same  distinctions  erlst  between 
that  case  and  this,  and  It  is  not  anthorlty 
for  saying  that  this  appellant  Is  entitled  to  re- 
cover, eren  to  the  extent  of  the  Interest 
which  he  contlnuonsly  held  In  the  property. 
The  reason  upon  which  these  conditions  In 
policies  are  sustained  Is  that  the  company 
has  a  right  to  determine  with  whom  it  win 
contract  In  the  case  of  Cowan  It  contracted 
with  Cowan,  not  only  as  to  title,  but  as  to 
possession,  and  the  transfer  did  not  with- 
draw the  care  of  Cowan,  upon  v^hlcb  the 
company  relied.  In  this  case  the  contract 
was  for  the  possession  and  care  of  the  three 
pOTsons  Insured,  and  not  of  any  one  of  them. 
Our  coochialan  ts  that  the  jndgment  of  the 
district  court  should  be  afflrmed. 


ASH  T.  ASH  et  al. 
(Snprema  Court  ttf  Iowa.  Fek  2,  1894.) 
Roxioi  o»  Afpbal— Nbctsutt  of  Bbrticb  om 

COPARTISS. 

In  a  mlt  for  partition,  the  mortgagees 
of  certain  owners  of  an  ondiTlded  Interest  In 
the  land  were  made  codefeodaats.  An  appeal 
was  taken  by  said  owners,  but  the  mortgagees 
were  not  serred  with  a  notice  of  the  appeaL 
Held,  that  the  appeal  mast  be  dismissed,  under 
Code,  8  3174,  proTldlng  that  "a  part  of  several 
coparties  may  appeal,  bat  In  such  case  th^ 
inust  serve  notice  of  appeal  npon  all  the  other 
parties,"  and  the  omission  Is  not  cured  by  the 
filing  of  papers  in  the  supreme  coart,  hj  whldl 
said  m<H-tgagees  entor  an  app&rance  therein. 

Appeal  from  district  coort,  Bnena  Ylsta 
connty;  Lot  Thomas,  Judge. 

This  Is  B  salt  in  equity  for  the  partition  of 
certain  real  estate.  There  waa  an  Issue 
made  as  to  the  extent  of  the  Interests  of  the 
respective  parties  to  the  land  which  Is  the 
sabject  of  the  suit  The  court  entered  a 
decree  fixing  the  shares  of  the  parties  In  ac- 
cord with  the  claim  made  by  the  plaintiff. 
A  part  of  the  defendants  In  the  action  ap- 
pealed. 

J.  EL  Buland,  tor  appdlants.  H.  F.  Oalpln. 
for  app^Ie& 

BOTHROGK,  J.  It  apprairs  from  the  rec- 
ord that  one  H.  0.  Ash  was  at  one  time  the 
owner  of  the  land  In  controversy,  and  that 
he  died  sdsed  of  the  same,  leaving  Mary  A. 
Ai^,  his  widow,  and  three  children.  Mary 
A.  Ash  anbsequoitly  married  R.  M.  Ash,  and 
afterwards  died.  The  contest  arises  over  the 
question  wbetbw,  after  the  death  of  H.  o. 
Ash,  his  widow  took  a  dlstrtbutlTe  share  of 
Us  real  estate,  or  a  homestead  therein.  The 
court  found  that  she  did  not  elect  to  take 
a  homestead  interest  In  the  land,  and  that 
the  shares  of  the  parties  should  be  adjusted 
and  fixed  on  the  theory  that  she  took  a  dls- 
trlbntlTe  share  or  dower  In  the  land.  It 
appears  that  certain  mortgagees  were  made 
parties  defendant  to  the  suit,  for  the  purpose 
of  adJtutlDg  their  llms  on  the  land.  These 


mcfftgagees  were  cod^endants  with  the  a|t- 
pellants.  They  were  not  served  with  a  no- 
tice of  appeal  to  this  court.  A  motion  to 
dismiss  the  appeal  was  submitted  with  the 
case,  on  the  ground  that  the  disposition  ot 
the  case  in  this  court  may  be  pr^udtcial 
to  tib^  Interests.  It  appears  to  ua  that  the 
motion  must  be  sustained.  The  mortgages 
were  not  made  by  H.  C  Ash,  the  ancestor 
of  the  parties,  seeking  a  partition  of  the  land. 
They  were  the  mortgages  of  parties  having 
an  un<Uvlded  Interest  In  the  land.  Appd- 
lants  seek  to  arold  the  omission  to  serve 
notice  on  thews  parties  by  filing  In  this  court 
cwtaln  papers,  signed  by  them,  in  which 
they  enter  an  appearance  here.  This  Is  an 
appelate  court,  and  It  acquires  JuriiidlctloD 
of  the  parties  by  the  service  of  a  notice  of 
appeal.  There  Is  no  other  method  provided 
by  law.  There  can  be  no  appeal  by  consent 
of  the  parties.  It  Is  provided  by  statute 
that  "a  part  of  seroral  copartim  may  amwat 
but  In  such  case  th^  mnst  serve  notice  of 
appeal  ai>on  all  the  otho*  parties,  and  file 
prooft  thereof  with  the  derk  of  the  supreme 
court"  Code,  |  8174.  See  Hunt  t.  HaT^y. 
70  Iowa,  188.  80  N.  W.  477;  lApreO  v. 
Jarosh,  83  Iowa.  753,  49  N.  W.  1021;  Mldul 
r.  Michel,  74  Iowa,  677.  88  M.  W.  422.  The 
appeal  must  be  dismissed. 

BOBINSON,  to(A  no  part  In  the  dedsloa 
of  this  case. 


EBNNEDT  t.  CHICAGK)  &  N.  W.  RT.  00. 
(Supreme  Coort  of  Iowa.  Feb.  2,  18M.) 

Stock  EiLLnro— Ijiuiurr  or  Bailkoad  Oomfavt 
— SvrrioiivoT  of  Etidbiiob. 
Where,  iu  an  action  against  a  rmOroad 
company  for  double  the  valae  of  a  bnii  foand 
fatiuly  Injured  beneath  a  bridge,  it  Is  admitted 
that  the  boll  wtat  on  the  track  thtouA  an 
opening  in  the  right  of  way  fence,  and  the  evi- 
dence, though  drcumstantial,  preclades  any  con- 
clndon  other  than  that  he  was  struck  Xnr  s 
train  and  thrown  from  the  bridge,  a  vsidlet 
for  plaintiff  will  be  affirmed  on  appMl. 

Appeal  from  district  court,  GUnton  coimly: 
P.  B.  Wolfe,  Judge. 

Action  to  recover  double  the  value  of  a  bull 
allied  to  have  been  killed  on  defendant's 
right  of  way  because  of  the  same  not  bring 
fenced.  Answer,  general  denial  Yerdlct  and 
judgment  for  idialntlff.   Defendant  appeals. 

Hubbard  &  Dawl^,  fOr  appellant  Paacal 

&  Armentrout  for  app^ee. 

GIVBN,  J.  The  only  contention  Is  whether 
the  evidence  supports  the  verdict  There  Is 
no  question  but  that  the  bull  got  upon  the 
right  of  way  through  an  opening  In  the  right 
of  way  fence,  and  fell  or  was  thrown  fW>m  a 
bridge,  and  Injured  so  that  It  had  to  be  UBed. 
No  one  Is  called  who  witnessed  the  accident 
and  therefore  the  cause  has  to  be  determined 
from  the  circumstances.  Appellant  dtes  the 
rule  as  annotmced  In  Asbach  r.  Railroad  Oo. 
74  Iowa.  248;  87  N.  W.  182,  as  fbUawa:  ''A 
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tbMK7  oamut  be  said  to  be  estaUtebed  hj 
drcnmitantlal  eTldence^  even  In  a  cfvil  acUim, 
nnlen  tbe  facta  rdled  vpon  are  of  such  a  mr 
tan*  and  are  »  rdated  to  «acb  otber,  that  It 
la  tbe  only  conclusion  that  can  fairly  or  rea- 
•onably  be  drawn  from  them.  It  Is  not  suffi- 
dUsat  that  they  be  conslatait  merdy  wMi  that 
theory,  for  that  may  be  true,  and  yet  Ibey 
may  haTe  no  tendency  to  prove  the  theory.** 
We  hare  coamlned  the  evldeiice  with  care, 
and  oondnde  that  it  folly  warrants  the  find- 
ing of  the  Jiii7<  Tlie  erldoioe  aa  to  tihe 
tracks  of  tbe  animal  with  reference  to  the 
bridge^  the  maAs  on  ttie  ties,  and  injuries 
iqwn  and  tbe  position  of  the  boll,  and  ibe 
number  of  trains  that  passed  that  night,  pre- 
dudes  erray  otber  conclusion  aa  reasouible, 
exo^  that  the  boll  was  struck  by  a  pasting 
train  at  the  point  to  wbldi  his  tracks  were 
nearest  the  Mdge,  and  carried  onto  and 
dropped  OTer  tbe  bridge  at  the  point  wtaese 
he  was  ftmnd.  Affirmed. 


OSMUNDSON  T.  THOMPSON  et  aL 
(Supreme  Court  ot  Iowa.  Feb.  2,  18M.) 
Coxvaicn— Consideration— -Reformatioh  or 

CONTRACTB— MI8TAKB. 

1.  A  contract  by  a  lessor  of  land  to  pay  a 
oHrtaln  sam  to  a  third  person  for  fnmuhlng 
water  to  cattle  herded  on  the  land  ts  not  with- 
out consideration  moving  to  the  lessor, 

2.  Defendants  amea  to  pay  plaintiff's  a»- 
sIsnoT  the  first  9100  collected  bf  defendants 
from  persons  herding  cattle  on  defendants' 
land.  Htid,  that  the  fact  that  said  assignor 
oonnlred  to  prevent  defendants  from  collecting 
a  part  of  tiielr  b^lng  accoonts  did  not  affect 
plaintiff's  right  to  recover  the  $100. 

3.  BquI^  will  not  reform  a  written  contract 
on  the  ground  of  mistake,  unless  the  proof  Is 
dear  and  satisfactory. 

Appeal  from  district  court,  Winnebago 
coimty;  John  G.  Sherwln,  Judge. 

Action  on  a  written  contract  Judgm»t 
toe  plalntur.  Defendants  appeal 

a  H.  KeUey,  tm  appdlanti.  A.  Q,  Blp- 
ley  and  O.  L.  NebKm,  for  avpellee. 

KINNB.  3.  1.  Pbilntlff,  as  assignee  of  one 
O.  J.  Andersca,  sues  defendants  npcm  the 
following  writtoi  contract  aiUand  into  be- 
tweoi  1^  Andmon  and  defoidants:  "For- 
eat  City,  Iowa,  Aug.  22,  1890.  It  Is  under- 
stood between  Ole  J.  Andrawm  and  Tbomp- 
aon  Bros,  that  tbe  first  9100.00  c<mected 
Thunpaon  Bros,  of  the  owners  of  the  cattle 
In  the  SImlaner  herd  shall  be  paid  to  Ole 
J.  Anderson;  then,  after  that,  the  next  men* 
ey  collected  shall  go  to  Thompson  Bros,  until 
their  9600  note  for  use  of  range  Is  paid,  after 
wbich  the  balance  due  Andason  ataali  be 
paid.  Thompson  Bros,  to  be  held  liable  for 
nothing,— neither  for  the  collection  of  the 
Bumey  nor  tor  the  payment  of  watv  prlr- 
U^;  but,  U  th^  collect  any  money,  It  diaU 
be  aK>Ued  aa  aboTA"  This  agraemott  was 
signed  by  both  parties.  It  waa  averred  In 
the  petltlm  that  defuidants  had  collected 


the  91OO;  that  plaintiff  owned  the  claim, 
and  bad  demanded  payment  of  defendantsi 
which  bad  been  refused.  In  an  amended  an- 
swer defendante  admit  the  ooOectlon  of  the 
910O;  aver  that  Anderson  has  been  full; 
paid  by  Simianer  or  the  owners  of  the  cat- 
Oe,  and  pleaded  that  the  contract  was  with- 
out consideration.  In  a  second  eotmt  tt  is 
aT«Ted  that  defendants  rented  a  ranch  to 
Simians,  and  that  Anderson  made  a  con- 
tract with  tbe  latter  to  water  their  cattle; 
that  defendants  bad  a  written  contract  with 
Simianer  whereby  the  herding  accoonto  were 
aadgned  to  tliem;  that  the  agreement  la 
fact  made  with  Anderson  was  that,  If  de- 
fendants collected  an  of  said  herding  ac- 
connts,  AndOBon  should  have  the  first  910(K 
thm  d^ttndanto  ahonld  hare  tiie  next  9600, 
then  Anderson  abonld  have  wbaterer  more 
waa  due  him;  tliat  laM  writing,  by  ndstake, 
did  not  express  tbe  contract  retdly  made.  It 
Is  asked  that  tbe  writing  be  reformed  in  that 
rec^iect  It  Is  also  averred  that  Anderson  ad- 
lected  part  of  the  mon^  whldi  was  to  be 
collected  by  defaidants.  Tbe  cause  was  tried 
aa  an  equItaUe  action,  and  Judgment  roi^ 
dared  for  plalntlfl  tor  the  amount  claimed. 

2.  It  la  clalnwa  tbe  contract  between  An- 
dosoa  and  defendante  was  without  consider- 
ation. It  appean  that  defmdanta  had  rested 
to  some  men  named  Simianer  a  large  tract 
of  grass  land  In  Hmght  county,  upon  wblc^ 
they  were  to,  and  did,  herd  cattle  belonging 
to  various  parties;  that,  during  the  scnsim. 
water  for  the  herd  became  scarce,  and  de- 
fendants made  tbe  craitract  set  out  with 
Andoson  for  the  purpose  of  having  him  fur- 
nish water.  The  furnishing  water  for  the- 
hod  was  a  snffldent  consldentlon  for  1ti«^ 
contract. 

8.  It  may  be  conceded  ttiat  Andoson,  plaln- 
tUTs  as«Mcn«-,  acted  In  bad  taith  toward  de- 
fendants, in  that  he  seems  to  have  oonnlred' 
with  tbe  EHmlanera  for  tbe  purpose  of  en- 
abling them  to  prevent  defaidants  from  Uie- 
collection  <tf  all  of  the  htfding  aoooimta;  but 
we  do  not  see  how  that  can  affect  the  right 
of  recovery  In  this  action.  Defendants,  1^ 
the  toms  of  their  writtm  contract,  agreed 
to  pay  Anderson  the  first  9100  collected  hy 
them  for  herding  the  cattle.  They  hava  col- 
lected almost  9300,  and  have  paid  him  noth- 
ing. Unleas  d^mdanta  are  entlfled  to  have- 
the  contract  reformed  as  prayed,  they  have 
established  no  defense  to  this  acdon.  We 
need  not  set  out  tbe  evidence  relating  to 
the  claimed  mistake^  It  Is  weak  and  unsat- 
isfactory.  It  la  not  of  that  dear  and  satis- 
factory character  necessary  to  warrant  a 
court  of  eQutty  In  reforming  a  written  In- 
strument Written  contracto  woUld  be  wwtb 
but  Uttle  If  9iey  could  be  set  aside  on  the 
meag»  showing  made  In  this  case.  We  have 
no  hesitancy  In  holding  that  no  case  was 
made  Juitlfylng  a  reformation  of  tbe  writ- 
ten instrumoit,  and  the  court  below  properly- 
rendered  Judgmoit  against  dtfendaats.  Af- 
firmed 
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LTCOMINQ  RUBBER  00.  at  aL  r.  KING 
et  aL 

(Suprem*  Goort  of  Iowa.  F«b.  fi,  ISM.) 

OEBSITl  AUODHT. 

1.  Tile  ciTioK  <^  &  note  and  mortgag*  by 
an  insolvent  foi  an  amount  larger  than  he 
reallf  owes  is  not  a  fraud  on  his  other  credit- 
ors,  where  it  appears  that  neither  he  nor  the 
mortgagee  knew  aceuratelf  the  amonnt  dae, 
which  embmced  mntoal  dealings  tor  a  seriee 
of  rears;  that  It  was  agreed  that  the  mortgage 
dionld  secnrs  only  the  sum  actnallj  dne;  and 
that  tbers  was  no  intent  to  d^taud  other  credit- 
ors. 

2.  The  assomption  bj  the  mortgagee  of  the 
amonnt  claimed  07  two  other  creultors,  on 
which  the  mortgagor  Insisted  as  a  conditloD  of 
executing  the  mortgage,  does  net  vendor  the 
transaction  franduleat 

Appeal  from  district  court,  Hamilton  coun- 
ty; S.  M.  Wearer,  Judge. 

Action  in  equity  to  hare  set  aside  as  fraud- 
ulent a  certain  chattd  mortgage,  and  to  sub- 
ject the  mortgaged  ivoperty  to  the  payment 
of  Judgments  owned  t>y  plaintiffs.  There 
was  a  hearing  on  the  merits,  and  a  decree 
In  tarcr  of  the  defendants.  The  plaintiffs 
appeal. 

Wesley  Martin  and  George  Wambach»  foe 
appellants.    J.  X*  Eamrar,  tot  appellees. 

ROBINSON,  J.  On  the  14tb  day  of  De- 
cember, 1889,  the  defendants  King  &  Hlllett 
made  to  their  codefendant  the  Letts-FIetctaer 
Company  a  note  tor  the  sum  of  V6,2S0l27,  pay- 
able on  demand,  and  to  secure  Its  payment 
executed  a  chattel  mortgage  on  the  stock  of 
mecchaadise  and  trade  flxtores  and  appur- 
tenancee  of  the  mortgagwa,  then  located  in 
the  town  of  Jewell  Junction,  and  also  on  all 
their  book  accounts.  The  mwtgage  pro- 
vided for  a  sale  on  notice  In  Jewell  Junction 
In  such  manner  as  the  mortgagee  should  con- 
siAer  for  the  Interest  of  the  parties  to  the 
mortgage.  A  day  or  two  after  It  was  given 
the  mortgagee  took  possession  of  the  mort- 
gaged property,  and  commeitced  to  sell  the 
merchandise  and  to  collect  the  accounts. 
The  plaintiffs  clftlm  that  the  mortgage  Is 
fraudul^t  as  to  them,  for  tbe  reason  that 
It  was  Riren  to  secure  a  larger  amount  than 
the  mortgagors  were  owing,  and  that  it  was 
intraded  to  secure  two  creditors  besides  tbe 
mwtgnfree,  and  was,  in  effect,  a  general  as- 
signment with  prefeTfuoes,  and  therefore  Is 
void.  Tbe  plaintiffs  ask  that  the  mortgage 
be  decreed  to  be  fraudulent  and  Told,  and  that 
the  mortgagee  be  held  aa  trustee  of  the  prop- 
erty for  their  benefit. 

1.  The  erldenoe  shows  tbe  following  facts: 
King  &  Millett  were  engaged  in  selling  mer- 
chandise at  Jewell  Jimction  frvm  the  year 
1883  until  tbe  mortgage  was  given.  During 
moat,  If  not  all,  of  that  time,  they  purchased 
goods  of  tbe  Letts-  Fletcher  Company,  a 
wholesale  dealer  at  Morshalltown.  Ttiey 
made  payments  on  their  purchases  from  tUne 
to  time^but  were  owing  to  the  company  atMot 


94>600  when  the  mortgage  was  glveo.  That 
amount  was  composed  of  20  promiuory 
notes,  whidi  bad  been  given  at  dlffowt 
times,  and  an  open  account  All  of  the  notes 
but  one  had  Iwen  d^toslted  In  bank  at  Mar- 
sholltown,  and  credit  for  them  given  to  tbe 
company.  A  mort^ige  on  some  baUdlngs 
had  been  given  to  secure  the  company,  bat 
It  was  not  satisfied  with  that  securl^,  and 
payment  of  Ita  claims,  or  more  satisfactory 
security,  was  dnnanded.  Mr.  Letts,  tor  tbe 
company,  visited  King  &  MlUett  twice  to 
obtain  a  settlement,  but  did  not  have  a  state- 
ment of  the  notes  and  account  with  him,  an'd 
could  not  readily  asc»tain  the  indebtedness 
of  the  firm  from  Its  books.  He  computed 
tbe  amount  due  from  such  Information  as 
be  had,  and  by  that  means  fonnd  it  to  be, 
as  be  supposed,  about  95.700  or  $5300.  King 
Sc  Millett  refused  to  give  new  security,  un- 
less the  oompany  would  assume  and  agree 
to  pay  two  bills  which  tiiey  were  owing, 
which  amounted  to  (461.66.  Letts  finally 
assumed  their  payment  for  tbe  company,  and 
took  the  noto  and  mortgage  in  controversy 
for  the  amount  of  those  dalnu  and  tbe 
amount  supposed  to  be  due  his  oompany, 
but  Indorsed  on  the  note  the  ft^wlng: 
"This  note  Is  given  and  accepted  as  collat- 
eral security  for  any  account  or  notes  now 
owing"  Letts-Fletcher  Company  by  Kteg  St 
MlTTett,  or  tliat  tbey  may  owe  daring  tbe  life 
of  this  note,  and  there  shall  be  no  .more  due 
on  this  note  at  any  time  than  Is  due  on  tbe 
account  or  notes  for  which  this  note  is  gtroi 
as  security."  The  mturtgage  on  tbe  buUd- 
Ings  was  surrendered  when  tbe  new  mort- 
gage was  executed.  That  Included  substan- 
tially an  the  property  subject  to  execnUon 
which  was  then  owned  by  the  Arm  of  King 
&  Millett,  but  King  had  some  property  in 
his  own  right,  which  was  not  mortgaged. 
At  the  time  of  this  transaction  Kins  &  Mil- 
lett were  Insolvent.  The  company  knew  or 
supposed  that  they  were  owing  considerable 
amounts  to  vortoos  creditors,  bat  did  not 
know  their  actual  condition.  It  has  sold 
about  all  the  personal  property  which  was 
mortgaged,  and  has  collected  a  pcrtlon  of  tlM 
accounts,  but  sevoal  hundred  dollars  are  yet 
due  on  Its  dolms.  Tbe  giving  of  a  note  and 
mortage  by  an  ins(riv«it  debtor  for  an 
amonnt  larger  than  that  he  really  owes  la 
a  badge  of  fraud  If  unexplained,  bat  we 
think  It  has  been  fully  and  satlsfactortly  ex- 
plained tn  this  case.  It  was  tbe  rlglit  of  the 
Letts-Fletcher  Oompany  to  protect  Itself ,  evM 
tbongh  by  so  doing  It  defeated  the  collection 
of  claims  of  other  creditors;  and,  bad  it 
known  that  King  &  Millett  were  Insolveot, 
the  knowledge  would  not  have  affected  that 
right  BO  long  as  they  exerdsed  It  In  good 
faith.  The  assuming  of  the  dalms  of  two 
other  creditors  under  the  circumstances  of 
the  case  was  not  fraudnlent,  but  an  entirely 
proper  business  transaction,  necessary  to  en- 
able tbe  company  to  obtalu  the  secorfty  it 
desired.   There  was  no  intention  to  hinder. 
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-delay,  at  defrand,  and  by  Manmlng  payment 
of  the  dalnw  It  made  tbe  indebtedneBs  of 
KSas  A  MUlett  toe  them  Its  own,  and  waa 
entitled  to  Indemnity  on  account  of  It  The 
^Me  Is  nnUke  that  of  King  t.  Gustafson,  80 
Iowa,  907,  and  other  cases  relied  upon  by 
AKidiants.  A  carefnl  examination  of  the 
record  falls  to  disclose  any  dement  of  fraud 
4n  the  transaction  in  controrersy.  The  tak- 
ing of  a  note  and  mortgage  for  a  larger  sam 
than  tbe  debtors  were  owing  was  the  result 
of  a  want  of  accurate  knowledge  of  the 
amount  due,  and  was  without  any  wrong  In- 
tuit, and  has  not  prejudiced  any  one.  In 
-our  opinion,  the  decree  of  the  dlstilct  court 
Is  right,  and  It  Is  affirmed. 


BIQBLOW  T.  BURNHAM. 

OSapreme  Court  of  Iowa.   Feb.  ^  IfiM.) 

AxmoK  ov  NoTK— Plbadiho  jlnd  Fboot  — Unar 
— -Ck>NrucT  or  Laws. 

1.  In  an  action  on  a  note,  plelntifF  need 
aot  prove  an  nnnecessarr' allegation  as  to  how 
•be  obtained  title,  bat  Uie  introduction  by  her 
-of  the  note  in  evidence  Is  sufficient  proof  of 
ownership,  until  defendant  introduces  evidence 
to  overcome  it. 

2.  Thongh  a  note  Is  nsnrioos  and  roii  un- 
der the  laws  of  the  state  where  executed  and 
-delivered.  It  will  be  npheld  by  Iowa  courts, 
where  the  stipulated  Interest  does  not  exceed 
tiie  rate  fixed  by  the  Iowa  laws,  and  the  par- 
tiofl  intended  that  the  contract  should  be  gov- 
■emed  br  such  laws,  the  maker  residing  and  the 
note  bdng  psyaUe  in  Iowa. 

Appeal  from  district  court;  Baena  Ylsta 
ooonty;  Ijot  Thomas,  Judge. 

Actlrai  on  a  promissory  note.  Judgment  tor 
plfUntilT,  and  defoidant  appeals. 

Wm.  HUchriat  and  O.  A.  Irwin,  tor  appel< 
lant  Nagle  &  BlrdaaU  and  T.  D.  Higgs,  for 
appellee. 

KINNB,  J.  1.  Plaintiff  sues  on  a  promlB- 
fiory  note  worded  as  follows:  "Stwm  I^e^ 
Boena.  Vista  Co.,  la.  For  value  received,  I 
promise  to  pay  Rufas  Bumham  or  bearer 
-eighteen  hundred  and  fifty-eight  dollars  and 
-sixty-three  cents  within  one  year  from  date, 
-with  interest  at  seven  per  cent  May  2,  1SS5. 
Bollln  Bomham."  She,  In  an  amended  peti- 
tion, averred  that  this  note  was  executed  in 
renewal  of  an  Indebtedness  from  defendant 
to  Rufas  Bnmbam  for  real  estate  sold  by 
the  latter  to  the  former,  and  prayed  tor  the 
«stabUahment  of  «  vendw's  Uen  upon  the 
land.  The  defendant  admitted  the  ^ecntlon 
and  delivery  of  the  note,  that  It  had  not  been 
paid,  and  denied  ail  the  other  allegationa  of 
tbe  petition.  Defendant  also  pleaded  that 
tbe  note  was  executed  In  the  state  of  New 
York  to  evidence  a  contract  there  made,  and 
tbat  under  the  laws  of  that  state  it  was  void, 
-as  in  vlolatiMi  of  the  statutes  relating  to 
Twury.  In  a  r^ly,  plaintiff  denies  that  the 
note  was  executed  Ln  New  York;  avers  tbat, 
when  executed,  defoidant  was  a  resident  of 
Iowa,  and  that  the  note  was  made  with  ref- 
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wenee  to  the  laws  of  Iowa,  and  was  In  fact 
an  Iowa  contract  The  cause  was  tried  In 
equity  to  tbe  court,  and  a  Judgment  entwed 
for  the  plaintiff,  but  a  vendtH-'s  Uen  refused. 

2.  This  case  has  once  before  been  la  this 
court  See  48  N.  W.  104.  On  the  trial  be- 
low, plaintiff  Introduced  in  evidence  the  will 
of  Rufas  Bumham,  and  the  probate  thoeof 
In  the  state  of  New  York.  It  is  nid  that 
this  cannot  be  don^  as  the  will  was  never 
probated  bi  this  state.  This  will  gave  to 
plaintiff  certain  property,  ln<dudlog  the  note 
in  solt  Kttear  the  payment  ot  lawful  debts 
and  obligations  of  deceased,  his  fuuMal  ex- 
penses, and  certain  legacies.  The  executor 
testified  that  all  these  had  been  paid  hettxe 
he  dellvned  the  note  to  idalntlff.  The  note 
Is  payable  to  bearw;  It  is  shown  to  have 
been  properly  d^vered  to  plaintiff;  it  was 
in  her  possession;  and  possession,  alon^  of 
such  a  note,  authorizes  tbe  holder  to  sue 
thereon.  McCormlck  v.  Grundy  Co.,  24  Iowa, 
382;  AUensworth  v.  Moore,  8  Q.  Greene,  278; 
Riggs  V.  Price,  Id.  334  In  the  case  at  bar, 
plaintiff's  petition  contained  an  unnecessary 
allegation  showing  how  she  derived  title  to 
the  note.  If  she  had  simply  avwred  her  own- 
ership and  po8se8Blon,anddalmedtheamonnt 
due  tfawefHi,  It  would  have  been  a  sufficient 
allegation  of  her  title;  and,  the  note  beiuR  in 
her  poascaslon,  the  presumption  of  law  wotild 
obtain,  until  rHbutted,  that  !>be  was  the  own- 
er of  the  instrument  AUensworth  v.  Moore, 
Id.  273;  Rubey  v.  Gulbotson,  85  Iowa,  204; 
Stoddard  v.  Burton,  41  Iowa,  582;  King  v. 
Oottec^ialk,  21  Iowa,  612;  Hesser  v.  Doran, 
41  Iowa,  408.  Now,  although  plaintiff  had 
made  an  unnecessary  allegation  in  her  peti- 
tion, she  was  not  bound  to  establish  the  same 
on  the  trlaL  As  the  defendant  Introduced  no 
evidence  to  ovorome  the  presumption  of 
ownership  which  arises  from  tbe  possessloa 
of  the  note,  plaintiff's  case,  as  to  title  to  the 
note  and  right  to  sue  thereon,  was  estab- 
lished prima  tacie  by  her  introduction  of  the 
note  in  evldraice;  and  the  introduction  of  the 
will,  and  probate  thereof,  to  show  how  her  ti- 
tle was  devolved,  were  not  necessary  until  de- 
fendant had  introduced  evidence  to  overcome 
the  legBl  presumption  which  arose  from  her 
possession  of  the  note.  Bence,  we  may  dis- 
card the  wIU  and  its  probate  entirely,  and 
still  plaintiff's  case,  as  to  title  and  right  to 
sue.  Is  complete.  Under  these  drcumstunces, 
we  need  not  determine  whetho*  the  will,  and 
piobate  of  It  could  pri^ierly  be  Introduced 
in  evidence,  as.  If  error,  it  could  work  nu 
prejudice. 

3.  On  tbe  former  appeal,  it  was  held  that 
the  note,  on  its  face,  would  be  presumed  to 
be  payable  in  Iowa.  That  where  a  contract 
was  made  in  one  state  to  be  performed  In 
another,  and  a  rate  of  int<»%st  was  contract- 
ed for  which  was  lawful  In  tbe  one  state  and 
unlawful  in  the  other,  it  would  be  presumed 
that  the  parties  contracted  with  reference  to 
the  laws  of  the  state  wherein  the  stipulated 
rate  ot  Interest  was  hiwfiil.  and  such  jwe- 
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somptkm  would  prevail  until  orercome  by 
proof  that  the  tnutaaction  was  a  device  to 
defeat  the  law  agalnat  usury.  It  was  also 
bdd  that  In  caaea  like  that  at  bar  the  law 
will  ^ectnate  the  Intration  of  the  parties. 
These  pnq^osltions  are  all  supported  by  au- 
thorities cited  In  the  t^lnim.  Blgelow  t. 
Bumham,  (Iowa,)  40  N.  W.  104.  Couusci  tot 
defmdant  otmtend  that  the  extract  was 
made  In  New  York,  and  was  to  be  performed 
there,  and,  as  it  reserred  a  greato:  rate  of 
Interest  than  Is  allowed  under  the  laws  of 
that  state.  It  Is  We  hare  no  doubt, 

from  the  record  now  before  us,  that  the  con- 
tract oTldukced  by  the  note  was  made  In 
Xew  Ywk.  Defendant  wait  to  New  York 
from  Iowa  on  a  visit,  and  while  at  bis  fa- 
ther's house  entered  Into  the  agreement  to 
iKUTow  the  mcHiey  for  which  the  note  was 
given.  The  note,  while  dated  In  Storm  I^ke, 
Iowa,  was  In  fact  executed  and  delirwed  In 
New  York.  The  money  loaned  was  there 
paid  over  to  def^dant.  In  view  of  what 
was  said  in  the  former  ai^>eal,  and  of  the 
groimds  on  which  we  rest  our  present  deci- 
sion, we  do  not  deem  It  necessary  to  ento* 
Into  a  discussion  of  the  question  as  to  wheth- 
er the  presumptlcm  which  the  law  raises  as 
to  the  place  of  payment  iKing  in  the  state  of 
Iowa  can  be  ov^come  by  parol  evid«aice 
showing  that  payment  was  to  be  made  else- 
where. Now,  it  Is  conceded  by  counsel  that 
a  citizen  of  one  state  may  loan  money  to  a 
citizen  of  another  state,  and  contract  for  the 
r.ite  of  Interest  allowed  in  the  latter  state. 
Now,  if  that  was  the  transaction  between  the 
parties  to  this  note,  thai  It  may  be  enforced 
In  this  state.  We  think  the  parties  entwed 
Into  this  contract  in  view  of,  and  expecting 
It  to  be  controlled  by,  the  laws  of  Iowa,  and 
that  It  Is  valid  and  enfts'ceable  here.  From 
the  reo(»>d  it  appears  that  defendant  bad  for 
a  long  time  before  the  execution  of  this  note 
been  a  resident  of  Iowa,  and  when  he  exe- 
cuted it  he  was  such  resident.  It  seems  clear 
that  it  was  the  tntmtlon  of  his  fatbo-,  in 
making  the  loan,  to  have  it  controlled  by  the 
laws  of  Iowa.  Both  [xartlee  knew  that  a  note 
drawing  7  per  cent  Interest  would  be  void 
under  the  laws  of  New  York.  The  note  was 
dated  "Storm  Lake,  Iowa;"  no  particular 
place  of  payment  was  mentioned;  and,  at 
least  in  the  absence  of  evidence  to  the  con- 
trary, it  would  be  payable  there.  The  con- 
versation had  with  ref^nce  to  the  dating  of 
the  note  clearly  Indicates  that,  so  far  as  the 
payee  was  concerned,  he  intended  the  con- 
tract to  be  governed  by  our  laws.  The  de- 
fendant accepted  the  money  knowing  that, 
and  we  think,  und^  all  the  circumstances, 
It  should  be  htid  that  both  parties  entered  In- 
to the  contract  in  view  of  the  law  of  Iowa  as 
to  interest  The  defendant  for  years,  treat- 
ed the  contract  as  valid  and  binding  upon 
blm  under  onr  law;  and  he  ought  not  now 
to  be  permitted,  under  ail  the  circumstances, 
to  claim  that  It  was  a  device  to  defeat  the 
usury  iam  of  New  York.  We  have  not 


deeme-1  It  neceasaiy  to  retet  to  llie  antlMrt- 
tles,  as  they  are  fully  cited  in  tiwoptailoc.  <m 
the  former  appeaL  Besides,  there  la  no  oon- 
tention  as  to  the  rt^t  of  parties;  in  mdk  a 
case,  to  oontracC  with  reference  to  tlw  rate  of 
Interest  lawful  In  eltbw  stata^  and  we  hold 
that  the  testinuniy  ^ws  that  that  Is  irtiat 
was  done  In  the  case  at  tan.  We  dlaeorcr  bo 
reastm  why  defendant  ahoold  not  pay  tUs 
Dotsu  The  Judgment  bdow  Is  afllnned. 


LEHMANN  v.  BINBHART  et  sL 
(Supreme  Ckiurt  of  Iowa.  Feb.  K,  1894.) 

HtoBWATS— BSTABLIBHHBNT— BomOUMIOT  OW  Pb< 

TiTioir. 

A  petition  to  the  board  of  sop^vUcura 
SBking  that  a  highway  commeacinc  and  termi- 
nating at  designated  points,  "be  ,'*  not  In- 
dicating the  ruief  desired,  Is  insufficient  to  con- 
fer jiniidictknt  oa  the  board  to  establish  a  U^- 
way. 

Aroeal  fn>m  district  oonrt,  Jomu,  caaatji 
S.  H.  Falrall,  Judge. 

nmceedlng  to  test  the  Jnrlsdlctton  of  do- 
fendants,  as  siipenrlscffs  of  Iowa  ooonty,  to 

establish  a  highway. 

J.  T.  Beem,  Oo.  Atty.,  and  Hedges  &  Bam- 
ple,  for  appellants.  D.  B.  Wilstm,  for  ap- 
pellee. 

KINNE,  J.  1.  PlalntUt  filed  his  petition  In 
the  district  court  for  a  writ  of  cottorari 
against  the  defendants,  as  supervisors  of 
Iowa  county,  requiring  them  to  certify  to 
that  court  a  transcript  of  the  records  and 
proceedings  touching  bis  application  tor  the 
establishment  of  a  certain  public  highway. 
The  writ  Issued,  a  return  was  made  thereto, 
and,  on  the  hearing  had  before  the  district 
court  of  Iowa  county,  it  was  ordered  that 
the  finding  of  the  board  that  It  bad  no  ju- 
risdiction be  annulled,  and  that  said  board 
proceed  in  said  proceeding  for  the  establish- 
ment of  said  road,  as  asked  by  plaintiff,  and 
that  the  defendants  pay  the  costs.  From 
this  mling  and  order,  defendants  appeal. 

2.  The  petition  presented  to  the  auditor 
was  as  follows:  "To  the  Board  of  Super- 
visors of  Iowa  County:  The  onderslgned 
aak  that  a  highway,  commencing  at  (com- 
mencing at)  the  southeast  corner  of  the 
northwest  quarter  of  the  northwest  quarter 
of  section  80-81-11,  and  running  thonce  west 
thirty-two  (32)  rods,  to  the  public  lilgbway 
known  as  the  'Qienwood  Road,*  running  aorth 
and  south,  and  terminating  then  at  the  point 

above  stated,  be  .  Dated  Felvuary  U. 

1891.  [Signed  by]  Gust  A.  Lehmann  and 
Thirty-Six  Otho-  Householders."  With  ttils 
pap«  thwe  ms  filed  a  trand,  which  was 
approved  the  auditor.  This  bond  was 
conditioned  as  by  law  required.  June  29. 
1891,  the  auditor  appointed  a  oommlstfoncr 
to  examine  Into  the  expediency  of  eatabUsli- 
ing  said  highway,  and  be  afterwards  report- 
ed in  favor  of  the  same.  Due  and  legal  m- 
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tlo*  wu  giTflD  of  tbe  filing  of  tbia  report 
Thereafter  80  persona  presented  a  remon- 
strance against  tbe  location  of  said  higbwar* 
At  tbe  September  session,  1891,  of  the  board 
of  superrlsors,  the  matter  came  on  for  bear- 
ing, and,  after  hearing  tbe  parties,  the  board 
decided  that  It  had  no  jurisdiction.  On  the 
bearing  of  the  certiorari  proceeding  befrae 
the  district  court,  this  adjudication  of  the 
board  was  set  aside,  and  It  was  ordered 
to  proceed  In  tbe  caee.  The  only  question 
presented  in  this  record  Is  tbe  sofflctency  of 
the  petition  to  InToke  the  jurisdiction  of  tbe 
board  of  snperrlstHTB.  The  petition  Is  in  the 
form  prescribed  statute,  except  that  It 
asks  no  relief  whatever.  It  may  be  conceded 
that  such  a  petition  is  snfflclent  If  It  follows 
the  statutmr  form  In  substance,  "expressing 
with  reasonable  certainty  tbe  action  de- 
sired." We  bare  held  that  a  petition  which 
asks  "the  appointment  of  a  commlsslona-  to 
open  a  road"  Is  suffldent,  as  a  substantial 
compliance  with  the  statute,  (McCoUlster  t. 
Sbney,  24  Iowa,  863;)  and  the  same  doctrine 
was  apiwored  In  State  t.  Pitman,  88  Iowa, 
252,  Bterens  t.  Board,  41  Iowa,  843,  and 
Harris  t.  Board,  (Iowa,)  SB  N.  W.  324.  It 
was  hdd  In  the  last  case  dted  that  a  peti- 
tion was  snfflclent  which  asked  tor  "a  change 
In  tbe  road,"  describing  the  proposed  line, 
and  asking  that  It  "be  rocated  and  aban- 
doned, or  that  the  said  old  road  be  vacated 
<HUy,  and  no  change  made  or  new  road  es* 
tabUshed,  and  that  a  commissioner  be  ap- 
pointed to  view  tbe  ivoposed  change  of 
rood."  In  State  t.  Barlow,  61  Iowa,  672,  16 
X.  W.  733,  a  petition  addressed  to  tbe  au- 
ditor, and  describing  the  road,  and  stating 
that  It  was  much  needed,  and  asking  for  the 
appointment  of  a  commissioner  to  examine  In- 
to the  expediency  of  establishing  such  road, 
was  held  sufficient,  though  It  did  not  in 
terms  ask  for  tbe  establishment  of  a  road. 
The  court  said:  "But  the  object  of  the  pe- 
tition is  abundantly  evident  It  is  stated 
that  tb»  rood  vas  much  needed,  and  It  asked 
for  the  appointment  of  a  commissioner.  This 
could  have  been  done  only  with  a  view  to 
tbe  establishment  of  the  road."  It  will  be 
observed  that  in  the  cases  dted  tbe  petitions 
contained  statements  not  found  in  the  one 
In  tbe  case  at  bar.  We  cannot  see  how  the 
petition  in  this  case  can  be  held  to  confer 
Jurisdiction  on  the  board  to  act  It  neither 
asked  for  the  establishment,  vacation,  nor 
Alteration  of  a  highway.  In  fact  it  asked 
for  nothing.  It  did  not  request  the  appoint- 
ment of  a  commissioner.  It  contained  no 
statements  touching  the  necessity  for  a  high- 
way over  tbe  route  described.  It  was  ab- 
solutely silent  as  to  the  relief  sought  Bo 
far  as  the  form  of  the  petition  is  concerned, 
it  applied  equally  to  a  case  of  establishment 
vacation,  or  alteration.  It  foiled  to  express 
the  action  desired.  We  fall  to  find  any  case 
in  which  it  has  been  held  that  the  petition 
for  tlie  establishment  of  a  highway  was 
BuBUAmt  wlksn  It  contiUned  notbing  indicat- 


ing the  nature  of  the  relief  sought  We  con- 
cede that  in  these  preliminary  steps  for  the 
establishment  of  highways,  the  law  should 
be  liberally  construed;  and  a  mere  technical 
failure  to  comply  with  prescribed  torma. 
when  it  is  clear  from  the  form  used  what 
is  desired,  should  not  prevent  carrying 
out  the  manifest  Intent  of  tbe  petitions. 
But  as  we  have  said,  th^e  Is  no  language 
used  in  this  petition  which  indicated  what 
If  any,  relief  the  petlUonera  desired.  It  Is 
not  a  substantial  compliance  with  tbe  stat- 
ute. Oode,  I  922;  Curtis  v.  Pocahontas  Co., 
72  Iowa,  151,  83  N.  W.  616.  Tbe  presenting 
of  a  petition  asking  for  tbe  establishment  of 
a  highway  la  necessary  In  wder  to  confer  Ju- 
risdiction on  the  board  of  supervisors  to  es- 
tablish the  same.  Curtis  v.  Pocahontas  Co.. 
Id.  This  establishment  need  not  be  asked 
In  terms,  but  there  must  be  something  in 
the  petition  which  clearly  Indicates  the  relief 
sought  else  jurisdiction  to  act  is  not  con- 
ferred upon  tbe  board.  In  this  respect  the 
petition  in  the  case  at  bar  Is  fatally  defect- 
ive. We  think  the  district  court  erred  In 
overruling  the  action  of  the  board  of  aupv- 
vlsora,  and  ite  judgment  Is  reveraed. 


ARYMAN  V.  CITY  OP  MARSHALLTOWN. 
(Supreme  Court  of  Iowa.   Feb.  6,  1894.) 

FbKSOXAL  INJDKIEB — EVIDBITOB  —  C0VFLAINT8  TO 
PHieiOUN— DBFECTIVB  BlDBWlLK. 

1.  In  an  action  for  personal  injuries,  com- 
plaints made  plaiattS  to  his  phystoan  of 
paiu  at  the  pcdnt  of  the  aUeged  lujuzy  are  ad- 
missible. 

2.  In  on  action  for  personal  Injuries  catwed 
by  a  defective  sidewalk,  evidence  of  the  condi- 
tion of  the  sidewalk  in  the  vidnity  is  admissi- 
ble to  show  notice  to  the  dty. 

8.  There  is  no  prejudicial  errw  In  refusing 
to  allow  defendant  to  show  that  which  plaintiff 
has  already  provui,  and  about  which  there  Is 
no  dispute. 

Appeal  from  district  court  Marshall  coun- 
ty; 3.  M.  Weaver,  Judge. 

Action  to  recover  for  personal  injuries,  sns- 
tained,  as  is  alleged,  by  reason  of  defendant's 
negligence  in  permitting  one  of  Its  ^dewalks 
to  be  and  remain  in  a  dangerous  condition. 
Trial  to  a  Jury.  Verdict  and  judgment  for 
plaintiff.    D^endant  appeals. 

O.  Caswell  and  B.  P.  Cununlnga^  for  sfh 
pdlant    J.  L.  Gam^  and  B.  U  Bnrritt  for 

appellee^ 

GIVEN,  J.  1.  Appellant  assigns  as  errors 
certain  rulings  of  the  oourt  In  taking  testi- 
mony. The  surgeon  who  attended  the  plaln- 
tlff  was  permitted  to  testify  over  d^endanl's 
objection  that  on  the  first  examination  the 
plaintiff  complained  of  pain,  and  that  at  an- 
other examination  she  complained  of  pain  on 
the  outside  of  her  1^.  Tb^e  was  no  preju- 
dice in  admitting  these  statements,  even 
though  they  were  incompetent  for  It  was 
cmly  stating  that  which  was  aetf-evldeiit  and 
unquestioned.   There  Is  no  question  but  that 
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Qtm  f»*'"HW  did  teT«  an  injured  or  diseased 
toe  iodnt  that  must  hare  certainly  cauaed  her 
paliL  Tbe  statements  were  admissible  under 
tbetuniUar  role  that  admits  statements  of  the 
patient  made  to  the  idtydclan  or  sniseon 
wUeh  are  neeesBaxy  to  aid  hUn  la  Ids  eocain- 
tnatloaof  the  case.  There  was  no  error  In  p«ap- 
nlttlnc  ndainOff  to  show  the  condition  ot  the 
ridewalklntheTldnltyof  the  alleged  aoddoit. 
as  that  evidence  was  admissible  as  'tending  to 
stKnw  notice  to  the  defendant,  and  must  bare 
been  so  considered  nnder  the  Instructions  of 
the  conrt  Appellant  complains  that  It  was  not 
permuted  to  show  on  cross-examination  "that 
the  walk  testified  to  In  chief  was  openly  and 
■otorionsly  out  of  repair."  We  discover  no 
prejudicial  nrror  In  this  mling,  as  by  the  qnes- 
tlons  am>dlant  was  seeking  to  prove  that 
which  was  <dalmed  and  proven  by  the  plain- 
tiff, and  about  wtakb  there  seems  to  have 
been  no  dispute. 

2.  Appellant  aAed  two  Instructions  as  to 
tiw  care  that  plaintiff  was  required  to  exer- 
dse,  and  that  a  failure  to  exerdse  that  care 
SFouId  be  contributory  negilgmce.  The  sub- 
}eel-matter  of  these  Instmctidns.  so  far  as 
they  state  the  law  correctly,  was  fnlly  em- 
braced in  those  given  by  the  conrt;  hence 
there  was  no  error  In  refusing  them.  We  dis- 
cover no  error  In  the  record,  and  the  judg- 
m^t  of  the  district  eourt  Is  tharefwe  af- 
firmed. 


BOTCB  T.  TOWN  OF  APUNGTON  et  at 
(Supreme  Court  vt  Iowa.  Feb.  6,  1804.) 

SlDBWALK  ASSESSMBNTB— EltrORCKHBHT. 

Under  the  ordinanceSt  sldewallui  were  to 
be  built  on  resolution  of  the  coundl,  who  idiould 
levy  a  tax  on  the  lots  abutting.  The  walks 
were  to  be  repaired  b;  the  owners,  and  on  their 
failure  to  repair  on  notice  from  the  street  com- 
missioner the  latter  was  to  do  so  at  lus  ex- 
pense. Said  commissioner  was  to  return  a  list 
of  the  deliuqnent  assessments  to  the  town  treas' 
nrer,  who  was  to  enter  them  in  a  tax  booli. 
and  certify  them  to  the  county  auditor  for  col- 
lection, under  Code,  |  481.  Of  a  number  of 
plnintifTs  lots  sold  for  assesamttkts,  only  three 
were  covered  by  resolution  to  build  sidewalks, 
though  the  amounts  charged  against  others 
could  not  have  been  for  mere  repairs.  The 
auditor  had  listed  a  numlier  of  lots  not  certi- 
fied by  the  treasurer,  and  had  listed  the  sum 
of  the  charges  on  ijlaintififs  lota  in  each  block 
a  single  tax  against  all  his  lots,  certified  or 
not,  in  that  bloc^.  All  his  lots  fai  each  block 
had  been  sold  together  as  listed.  Btid,  that 
each  lot  could  only  be  sold  by  itself,  for  the 
tax  agninst  it,  and  under  the  evidence  the  sale 
was  wholly  void. 

Appeal  from  district  court,  Bntlw  county; 
O.  W.  Buddick,  Judge. 

Action  In  equity  to  hare  set  aride  the  sale 
of  certain  lots  made  on  account  of  a  side- 
walk tax,  and  to  bare  the  tax  declared  to  be 
tviH.  Thtts  was  a  hearing  on  the  merits, 
and  a  decree  in  favor  of  the  plaintltr.  The 
defendants  appeal. 

J.  H.  Scales,  t<ar  appellants.  Hemenway  & 
Onm4y,  tor  ^M^ellest 


BOBIMSON.  J.  The  platatUT  ts  the  owner 
of  certain  lots  In  the  Incorporated  tovni  of 
i^Ungton,  which  were  sold  on  the  21st  day 
of  Decnnber,  1891,  by  the  treasurer  of  Butler 
county,  for  the  payment  of  a  sidewalk  tax 
levied  In  the  year  1889^  nnder  am  alleged  au- 
thority derived  from  the  town.  The  plain- 
tiff claims  that  the  sale  and  tax  were  lU^I 
for  varlons  reasons,  among  which  are  the 
following:  That  the  town  -council  never 
orda%d  ai^  walk  to  be  built  adjoining  the 
lots;  that  no  notice  was  given  of  any  order 
or  requirement  to  build  the  vratt;  that  no 
order  was  ever  made  by  the  council  as> 
sesslng  any  charge  against  the  lots;  that  the 
walks  were  not  built  according  to  any  pro- 
vision of  the  ordinances  of  the  town  or  laws 
of  the  state;  that  the  council  never  gave  any 
legal  snthorlty  to  the  records  of  the  town 
to  certl^  such  a  tax;  that  the  building  of 
the  walk  was  without  authority;  and  that 
the  sales  were  without  authority,  and  are 
invalid.  The  district  court  set  aside  the 
sale  and  assesemrait  upon  which  It  was  made. 
On  the  5th  day  of  March,  1889,  the  town 
coundl  adopted  a  resolution  which  required 
the  construction  of  a  sidewalk  "coramendng 
at  the  north-east  comer  of  lot  1,  block  82, 
and  running  west  to  the  northwest  oomer 
of  lot  7  In  block  82."  It  provided  that  **the 
eipense  of  sold  sidewalk  be  assessed  to 
the  lots  or  parcels  abutting  thereon.  Said 
sidewalk  to  be  constructed  within  thirty 
days  after  posting  notices  ot  the  same." 
There  Is  some  confusion  in  the  record  snb- 
mitted  to  us,  but  we  gather  from  it  that 
there  are  14  lots  in  block  33,  and  that  the 
sidewalk  was  ordered  to  be  tmllt  in  firont 
of  lots  5,  6,  and  7  In  that  block  owned  by 
the  plaintiff.  We  find  no  reaolntton  In  re- 
gard  to  constructing  sidewalks  excepting  the 
one  specified.  But  of  the  lots  of  plaintiff 
sold  for  a  sidewalk  tax  were  seven  lots  In 
block  15,  four  in  block  16,  lots  8  to  14.  in- 
clusive, in  block  32,  twelve  lots  in  block  33. 
and  tbe  east  half  of 'fomr  lots  In  block  73. 
In  addition  there  is  a  sidewalk  tax  upon  <me 
lot  in  block  11,  one  in  Mock  12,  and  one  in 
block  38,  which  do  not  appear  to  have  been 
I  sold.  iMtB  1  and  2  in  block  32  were  sold  for 
I  a  sidewalk  tax,  but  do  not  appear  to  be 
i  clalnied  by  plaintiff.  It  Is  said  that  some 
of  the  lots  were  taxed  for  the  constructioo 
and  others  for  the  repair  of  sidewalks,  and 
the  evidence  shows  that  "the  street  oommit- 
tee"  reported  hi  June,  1689,  *nhat  they  had 
condemned  co-tain  Bldewalks,  and  ordered 
the  street  coramlsaioner  to  have  them  re- 
paired." In  January,  1889.  the  oonndl  di- 
I  rected  that  "the  mayw,  secretary,  and  street 
I  commissioner  take  treasurer  and  look  over 
I  sidewalks,  and  see  that  the  taxes  are  prop- 
I  erly  charged  up  to  the  reqtecttve  owners, 
I  and  that  said  committee  attend  to  this  before 
'.  the  March  meeting  of  this  body,  and  ao  re- 
port" In  March  the  committee  reported  that 
"there  was  expended  for  sidewaUcSk  ss  direct- 
ed by  the  eonunittee  on  streets  and  aO^a," 
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spedlted  Buma  on  lots  whlcb  were  described, 
loclndtiis  lots  B,  B,  T,  and  14  In  blodc  82,  and 
fbar  loto  hi  tHoA  7S.  of  wbkh  plalntM  owns 
the  east  half.  An  ordinance  vt  the  town 
▼idfls  tbat  tbe  conncD  maj  by  reaolntlon 
esnse  ddewalks  to  be  constmcted,  and  levy 
a  q>edfll  tax  on  tbe  lots  fronting  on  ttaem 
to  pay  tbe  «^)ense  of  tbe  walkai  It  also 
makes  It  Oie  doty  of  tbe  owner  of  soeh 
lots  to  ke^  the  sidewalks  In  rqialr,  and  n^ 
thorlaes  tbe  atreet  commissioner  to  notify  tbe 
lot  owner  wben  a  walk  fbr  wblcb  be  Is  re> 
sponsible  Is  defMtivei  and  to  repair  It,  If  flie 
owner  does  not,  at  tbe  cost  of  tte  owner. 
Another  ordlnanee  reqidrM  tke  street  com- 
nlsrioner  to  retora  to  tbe  town  treasnra:  a 
Bat  of  dellnqnait  sssessmentK  and  ^rges 
autborlsed  by  ordlaane&  The  treMorer  te 
required  to  enter  In  a  sidewaft  tsx  book  a 
mrowrndttM  abowlac  tbe  amonnts  ansoswed 
cgrinst  all  towB  lota  for  bnOdlag  ridewalks. 
and  to  certify  to  tbe  cosBty  auditor  for  cot 
lection,  as  antluvlsed  1^  seetloB  4S1  of  the 
Code,  all  delinqoent  and  npaUl  ebarges  en- 
tered In  the  sIdewaBc  tax  bot*.  It  anwan  In 
this  ease  ttaet  the  town  treasarer  made  three 
certificates  In  rdatton  to  deHnQBent  ttoon, 
■pen  wWch  tbe  taxes  In  controTcrsy  were 
lerled.  Tbe  first  om  abowed  an  amount  «f 
tax  alleged  to  be  deBnqnent  against  one  lot 
bt  Mock  15,  taar  lots  tn  block  16;  one  lot 
In  block  83,  and  two  lots  In  block  88;  wUA 
plaintiff  owns,  and  tarn  lots  In  VloA  T5,  of 
wUch  be  owns  tiie  east  ludf.  The  second 
cntlflcatr  shows  deUnqnmt  taxes  agatnat 
two  other  tots  In  blodt  82  wblcb  are  owned 
by  plaintiff,  and  tbe  tkird  enttficate  showa 
sncb  toxes  agatast  tbe  four  lots  In  block  78 
already  leferred  to,  tbB  tax  against  three  of 
tta«n  being  a^regated.  Tbe  Isst  cwtUlcate 
was  made  In  Oetober,  1890L  It  farther  ap- 
pears tbat  the  connty  auditor  Mated  six  lots 
la  yAoA  15,  seven  lots  In  Mock  82,  and  tea 
lots  In  bloiA  88,  wblcb  were  owned  by  tbe 
plaintiff  bat  not  certified  by  tbe  town  treas- 
nrw ;  and  tbat  ha  Uated  the  aggregate  of 
tbe  taxes  certified  on  the  lota  of  plataitlff  In 
each  Uoek  aa  a  alngle  tax  against  all  the  lots 
owned  by  plaintiff  In  ttiat  block,  whether 
certified  to  him  or  not.  and  an  tbe  lots  in  a 
Wodk  w«re  together  aa  listed.  No  rea- 
son Is  shown  t<x  the  listing  and  sale  of  two 
or  mere  luts  together.  That  they  were  not 
M  Usted  by  the  town  Is  shown  by  the  cer- 
tificate of  its  treasarer  first  made,  although 
In  the  third  certlflcato  thereof  tbe  lots  were 
certified  togipther  aa  snbject  to  one  tax.  If 
tbe  taxes  were  dn^  levied  by  the  town,  each 
kit  should  have  been  listed  and  sold  separate- 
ly for  tbe  tax  levied  npon  It  Alt  tbe  lots  In 
controversy  are  sobject  to  the  <ri)J<>ctlon  that 
tbey  were  listed  by  the  eounty  nndltor  and 
mAA  by  tbe  coonty  treasorpr  Is  mass,  al- 
tlunifi^  tihe  certificates  idiowed  that  they  were 
taxed  sepanittiy.  A  farther  oDjection  to 
the  nle  the  cast  half  of  the'  four  lots  in 
tdoCk  75  la  that  It  was  made  for  taxes  which 
were  cwtlfled,  not  aa  on  the  part  aold,  Inrt 


as  on  the  whole  of  an  the  lots.  The  sale 
of  lots  on  which  no  taxes  had  been  levied 
caimot  be  d^ended  upon  any  ground.  The 
petition  alleges  that  the  taxes  in  contreverar 
were  levied  for  the  construction  of  sidewaUES, 
and  the  answer  admits  that  allegation;  tint 
It  Is  not  shown  ttiat  the  council  ordwed  ttie 
oonstruetlMi  of  aidewalks,  excepting  that  In 
front  of  seven  ktti  In  tAoA  82.  The  repwt 
of  tbe  committee  on  stdewalks  Aows  taxes 
levied  against  but  few  of  those  in  eontrover- 
«y,  and  tbe  amoont  of  expenses  retnnMd 
against  most,  if  not  aU,  «r  snch  lotB,  bidteate 
that  tho  sUcrwalka  were  rebnilt,  and  not 
merely  repaired.  The  insularities  in  the 
vartooB  proceedtoga  which  terminated  In  the 
■ale  were  ao  gross  that  we  do  not  thiak  the 
Usttttg  and  sale  ef  any  of  the  krta  shonid  be 
sostained. 

It  la  aald  that  some  of  the  objections  to 
the  sale  urged  in  argument  are  not  presented 
by  the  pleading.  It  Is  true  that  some  of 
them  are  not  explicitly  pleaded,  bat,  la  view 
of  eertato  general  averments  In  ttie  petltlea, 
and  amendments  th^eto,  and  the  evidence 
submitted,  we  are  of  the  opinion  that  the 
objections  upon  which  oar  condusions  rest 
shooid  be-  regarded  as  made  in  ttie  easa 
Other  objections  are  refored  to  by  cooasel, 
but,  aa  they  are  of  an  Important  character, 
and  are  not  very  fully  presented  in  argoment, 
we  deem  It  best  not  to  consider  them  npea 
their  merits.  For  reasons  stated,  we  ooo- 
dude  that  the  taxes  as  they  were  placei 
npon  tbe  county  tax  list,  and  the  sales,  wwc 
ntegal,  and  that  tttey  must  be  set  aalde.  Tht 
decree  of  tbe  district  court  Is  afflmie± 


DEMOCRAT  PUB.  CO.  v.  LEWIS  et  aL 
(Sapreme  CoorC  of  Iowa.   Feb.  3,  1894.) 
Dbbiohatiox  or  Official  Nswbpapbr — Appeal— 

EVIDBSCE— JOTHBUIOriOHAL  AUODMT. 

1.  Oode.  I  307,  reqntres  the  eountr  board  t* 
deeignate  as  the  oflklal  paper  the  one  ha^ac 
the  largest  nuinber  of  bona  fide  yearly  lul^ 
scribers  withia  the  connty,  and  empowers  it  to 
hear  evidence  when  fraud  is  charged,  and  give* 
the  fifTgrieved  ptibHsher  th«  riitht  to  appeal  tt 
tbe  dii4trict  court,  "as  in  ordiuary  actions." 
HeJd  that,  on  appeal  to  the  district  court,  the 
admissihility  of  evidence  must  be  determined  aa 
h)  "ordinary  actions,**  and  it  ll  error  to  admM 
ex  parte  affidavits. 

2.  To  deprive  the  supreme  court  of  Juria- 
diction  of  an  appeal.  It  Is  not  sufficient  that  Qw 
amount  in  controversy  does  not  appear,  but  the 
pleadings  must  sliow  tliat  tbe  amonnt  Is  lea* 
than  VfuO,  aa  required  by  OodOb  I  8173. 

Appeal  from  district  court,  Lucas  county; 
H.  C.  Traverse,  Judge. 

TiM  plainHff  company  la  the  pnbltsber  ot 
the  Ctinrlton  Democrat,  published  in  Lucsk 
cocmty.  The  Charlton  Patriot  and  the  Ohar- 
Iton  Herald  are  also  published  in  that  cocra- 
ty,  the  Patriot  belug  published  by  the  de- 
fendant Lewis.  I5ach,  under  the  law  a«  to 
oranty  printing,  filed  with  the  cotmty  audi- 
tor certified  statements  of  bona  fide  eubecrlb- 
ersv  and  tbe  board  (rf  wa^enlnn  seleeted  the 
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Senld  and  Patriot,  and  awarded  to  litem  the 
printing.  The  plaintiff  company  appealed. 

J.  A.  PenlCfc,  a  a  Leech,  and  YffSl  B.  Bar- 
f«,  for  appellant  Stoart  *  Bartholomew, 
Cor  appellees. 

aBAMaSR,  a  J.  nw  selection  of  the 
Herald  aa  one  ot  &e  papers  to  do  the  coanty 
printing  Is  Gonoeded  to  be  oomct,  and  It  Is 
not  InTtdved  to  the  amtrorersy.  To  llie  ca>- 
tlfled  statement  of  snbscribws,  as  filed  by 
the  plaintiff  onnpanj;  the  pnbllahw  of  the 
Patriot  filed  charges  of  fraud,  and  the  board 
of  stverrlsiffs,  In  Its  InresUgatlMi  of  the 
idiarges,  reoalTed  and  oonsldved  a  Isrge  nnm- 
ber  of  es  parte  sAdaTlts  offered  to  sustain 
the  charge  of  frand.  At  the  trial  In  the  dis- 
trict oonr^  117  such  aflldarlts  were  admitted 
In  etldence^  against  the  objection  plalntUt 
as  incompetent,  and,  upon  snob  mUnc  of  the 
court,  error  Is  assigned.  The  following  is 
sectlw  SOT  of  the  Oode:  "The  board  ot  sn- 
perrfsors  shall,  at  its  Jsnnarr  sessltm  of  each 
rear,  adeet  two  new8pq>ars  poldlshed  with- 
in the  coant7f  onev  If  there  be  but  one 
pobllshed  therein,  baring  the  largest  number 
of  bona  fide  yearly  subscribers  within  the 
county,  which  olrcalatton  shall  be  determined 
as  ftrtlows:  la  case  of  contest  th»  qi^lcants 
shall  each  deposit  with  the  county  auditor  on 
or  befm  a  day  named  by  the  board  of  su- 
pervlsors,  a  certlfled  statement  subscribed 
and  swwn  to  bcAwe  smdo  cnnpetait  officer, 
glylng  the  names  of  the  several  post  offices, 
and  the  number  and  names  of  the  bcrna  flde 
yeudy  subscribers  lec^Ting  their  papers 
throivb  eaoh  of  said  (ffloes  living  within  the 
county,  audi  statements  to  be  in  sealed  en* 
Tdopes  and  opened  the  county  aoditw 
npmx  dlrectlim  by  the  board  of  superriSMs 
to  do  so;  and  the  two  applicants  thus  show- 
ing the  greatest  number  of  bona  flde  yearly 
subscribers  living  within  the  county  shall  be 
the  oonnty  offlfdal  papers.  In  which  all  Hm 
proceedings  of  the  connty  board  of  superrts- 
ors  •  •  •  shaU  be  published,  at  the  «k- 
pense  oi  the  county,  during  the  ensuing  year. 
*  *  *  In  case  diarges  ot  fraud  are  made 
by  an  aggriered  publisher,  the  board  shall 
seek  other  evidence  of  circulation,  and  the 
aggrieved  publisher  shall  have  the  right  of 
appeal  to  tike  drcnlt  (district)  court  for  ro> 
dress  ot  grievance^  Bald  appeal  shall  be  tak- 
en as  in  ordinary  acHons."  Appellant,  with 
a  view  evidently  to  stroigthen  its  positiMi  as 
to  inoper  evidence  In  the  district  court,  coi^ 
tot^  that  such  affidavits  are  not  proper  be- 
fbre  Uie  bosrd  of  supervisors  under  the  re- 
quire menta  of  the  law  that,  where  charges  of 
fraud  are  mad^  it  "shall  sedc  other  evidence 
of  circulation,"  bat  oontends  that,  when  the 
diaiies  are  made»  the  board  becomes  a  Judi- 
cial tribunal,  and  can  only  zeorive  evldmoe 
that  would  be  proper  In  an  ordinary  Judicial 
tribunal.  The  proposition  Is  open  to  grave 
doubts;  but,  as  it  is  not  esagntliilly  involved 
In  tbe  issignTnenta  of  mor  we  are  to  con- 
sider, we  do  not  detwmine  It  U  we  assnme, 


for  the  purposes  of  the  case,  that.  In  title  i«o- 
ceeding  before  the  board.  It  was  not  limited 
to  the  wdtnary  rules  vt  Judldal  Inquiry,  but 
might  obtain  Informatloa  as  to  the  drcnla- 
tlon  in  any  way  that  seemed  to  It  best,  in- 
cluding ex  parte  affldarlta,  it  does  not  follow, 
as  a  legal  condualMi,  that  the  same  liboal- 
Ity  Is  to  obtain  in  the  district  court  when  the 
proceeding  Is  brought  there  on  iu;q;>eal.  Tlw 
appeal  presents  to  the  district  court  an  issrie 
of  fact  on  a  charge  of  fraud.  It  is  an  issue 
fact,  pending  for  trial  in  a  Jndicial  tribu- 
nal. Bemedles  are  divided  Into  actions  and 
special  proceedings.  Code,  {  2S01.  The  two 
embrace  every  remedy  to  dvU  cases.  After 
defining  what  actions  must  and  may  be 
brought  by  equitable  iffoceedlngs,  and  then 
what  may  be  brought  by  ordinary  jvooeed- 
inga,  (sections  260&-2612,)  It  Is  said,  (section 
2618:)  "In  all  other  eases  except  ss  In  this 
Oode  otherwise  provided  the  plaintiff  moat 
prosecute  his  actloa  by  ordhiary  prooeed- 
ings."  It  is  nowhwe  "oQierwIse  provided" 
as  to  cases  like  tbia  Tbe  section  of  tbe  Code 
permitting  the  appeal  from  the  actl<»i  of  the 
board  (307)  provides  that  the  "appeal  ahalX  be 
taken  as  In  ordinary  actions."  With  these 
provlshMis,  there  can  be  really  no  doubt  bat 
that  the  esse  was  in  the  district  court  for 
prosecution  aa  sn  ordinary  action.  By  sec- 
tion 2741  It  Is  provided:  "All  Issues  of  fact 
in  ordinary  actions  shall  be  tried  upon  oral 
evidence  takm  In  open  omxrt,  except  that 
depositions  may  be  used  as  now  iwovided  by 
law."  These  provlslnis  of  tbe  law  are  in  tbe 
title  of  the  Code  "Of  Procedure  in  Courts  of 
Original  Jmlsdlctton;"  so  that,  even  tboui^ 
they  ndght  not  be  applicable  to  a  tribunal 
not  a  oonrt  of  original  Jurisdiction,  Uiey  do 
apply  to  proceedings  pending  to  a  court  ct 
such  Jurisdlctkm.  Aftw  the  appeal,  the  ac- 
tion was  one  In  a  court  ot  wlglnal  Jurisdic- 
tion, with  an  issue  of  fact  to  be  tried,  mak- 
ing sectlMi  2741  directly  applicable.  Hiese 
oonsIderaticHis  senn  r&rj  ccmclnslve  of  the 
qtiestlon  before  us,  and  that  the  district 
court  in  admitting  ttie  affldaTtts,  was  in  er- 
ror. The  fact  that  the  court  offered  to  per- 
mit appellant  to  produce  tbe  affiants  Cor 
cross-examinatlon  would  not  change  the  rule. 
It  was  a  qvestlon  of  Qia  admlssIhllHy  of  di- 
rect testimony. 

2.  Appdlees  i^resent  a  qaestton  aa  to 
Jurisdictioa  of  this  court,  because  there  la  no 
certlflcate^  and  tibe  amount  In  oontiovcrij  is 
less  than  91oa.  The  dUBoolty  is  that  the 
amount  In  controversy  does  not  appear,  and, 
under  the  law,  we  are  without  Jurisdictioa 
<«ly  wboi  the  amoimt  Is  lass  than  |100^  *%s 
shown  19^  the  pleadings.**  Gode^  I  SITS. 

8.  There  Is  a  dalm  that  because  <tf  the 
number  of  witnesses,  and  tbe  great  r^wmt 
of  producing  them,  the  costs  would  far  sk- 
ceed  any  boieflts  to  be  realised  from  the  Utl- 
gatloo.  The  prescribed  rules  of  evidence  can- 
not be  chan^  to  me^  such  Mmaeacles. 
Ihey  ivply  to  all  eaaes  aUka.  1W  Jadpacot 
la  reversed. 
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PEABSON  T.  DISTRIGT  COURT  OF  CABS 
COUNTY. 
(BopniM  Ooort  at  lorn.  Feb.  2,  18B4.) 
CVwriMiii  VioLATrao  iHnrimioR—LiqiKM  Ntx- 

A  decree  reatraining  a  certain  pereoii 
from  maintaining  a  liquor  nniunce  on  certain 
ptemlew  cloei  not  apply  to  another  person,  not  a 
party  to  tlie  proceedings,  bo  as  to  bring  him  in- 
to contempt  for  maintaining  the  nuisance. 
Newcomer  t.  Tucker.  (Iowa,)  66  N.  W.  490, 
followed. 

Certioniri  to  the  defendant,  directed  to 
Walter  L  Smith,  aa  preaidinff  judge. 

Boekaftlloir  *  Soott  tor  petlUoiur. 

GRANOBB,  a  J.  Tbe  retnm  to  tte  wilt 
■bows  tliat  tlw  petRtonar  was  adjudged  gnlHr 
oC  eootampt  for  the  TldatioD  of  an  injonc- 
tkMi  lamed  In  aa  aetkn  irtierein  the  state  of 
Iowa  was  plaintiff  and  &  X  Applegato  was 
defendant,  and  tn  which  this  petitioner  was 
not  a  party.  Tlw  facts  in  tbto  caae  bring  it 
deariy  within  the  rale  announced  In  Bohl- 
man  t.  ffiimphr«r,  (Iowa.)  53  N.  W.  818^ 
wUdi  was  slnoe  fbDowed  In  Newoomer  t. 
Tucker,  U  N.  W.  400.  The  rale  of  tbese 
cases  bas  been  announced  abuse  tlie  trial  of 
tbs  oontempt  proceeding  In  Uie  district  court 
Fdlowlng  the  rule  ot  tboae  cases,  the  writ 
to  tbls  proceeding  Is  sustelned.  and  tiie  Judg^ 
nmt  reverwid. 


HAOaABD  T.  HOLICBS  at  nx. 

Oh^nsM  Court  «<  Iowa.  Feb.  8,  UBA.) 

Fahilt  ExruisK— LiABiLirr  ow  Hnsaun  um 
Wira. 

Though  Code,  |  2214,  malies  the  expenses 
of  the  familr  chargeable  to  both  hnsband  and 
wife,  the  haeband  cannot  bind  the  wife's  prop- 
erty !»'  purchaaing  an  article  used  by  the  lami- 
1t.  ana  properly  dassed  as  for  its  tise  and  1>ene- 
nt,  but  not  necnsssiy  for  It,  wimi  she  haa  jpro- 
tested  against  the  purdiaae,  and  has  notmed 
the  sdlOT  that  she  would  not  be  bound  thereby. 

Appeal  trom  district  court,  Unscatine 
county;  W.  F.  Brannan,  Judge. 

Action  to  recorer  the  amount  due  on  eer^ 
tain  promissory  notes  given  by  defendant 
W.  O.  Holmes.  wife  and  codefendant, 
Hannah  Holmes,  filed  a  demurrer  to  the 
petition,  whlidi  was  overruled,  and  then 
filed  an  anawer,  which  contained  two  dlvl- 
slona.  A  demurrer  of  the  plaintiff  to  the 
second  division  was  overruled.  He  elected 
to  stand  on  his  demurrer,  and  judgment 
was  rendered  In  favor  of  Hannah  HoUnes 
tor  costa   The  plaintiff  appuils. 

If.  Bosenbtfger  and  Detwllw  &  Doran,  tat 
appellant 

ROBINSON,  J.  The  petltl<ni  aUeges  that 
the  defendant  W.  G.  Holmes  purchased  an 
atlas  OF  history  of  Muscatine  county,  Iowa, 
with  pictores  of  bimself  and  his  wife  In- 
serted therdn,  and  that  he  gave  the  notes 
In  salt  In  settlement  of  the  indobtedneas 


tocnrred  by  Us  pnrcbaae;  that  the  book  waa 
purchased  for  the  benefit  of  the  family  of 
the  defendants,  and  was  used  and  kept  for 
nn  by  tbe  family.  In  the  second  divltfon 
of  her  answer,  Mrs.  Hotaies  alteges  that, 
wlun  the  vendor  at  tt^  book  sought  to  sell 
it  to  bar  buaband,  she  protested  to  the  vend- 
or against  the  purchase,  and  notified  him 
that  she  did  not  want  tbe  atlas,  and  would 
not  purchase  or  pay  txa  It;  that  tbe  vmdor 
Induced  her  husband  to  take  the  book:,  and 
give  bis  notes  for  it,  against  hw  protest, 
wdl  knowing  that  abe  bad  refused  to  lanc- 
tton  or  consent  to  tbe  purcbaset  irttb  Intent 
to  cheat  and  defraud  hv.  and  to  compel 
her  to  pay  for  the  bo(&  from  ber  separate 
property,  under  the  pretense  that  the  pur- 
chase waa  a  family  ^Mnsa.  The  theory  of 
the  platotlff'a  demurrer  is  flmt  tbe  tansband, 
as  the  bead  of  ttie  fimilly,  had  the  right  to 
incur  a  family  npense^  and  therein  charge 
tbe  separate  pnq>erty  of  the  wife,  althou^ 
ilie  objected  to  tbe  purchase,  and  refused  to 
consent  to  It  The  pleadings  do  not  show 
tbut  the  book  was  a  family  necesaity.  Some- 
thing Is  claimed  by  tbe  appellant  from  the 
ruling  of  the  district  court  <m  Mrs.  Hblmaa* 
demurer  to  bla  petttlon,  but  tbe  most  that 
can  be  said  for  it  la  that  it  held  Hut  the 
book  waa  an  Itam  of  family  e3q>eo8e,  be- 
cause purchased  for.  and  kept  and  used  by, 
tbe  family.  It  waa  not  h^  and  tbe  plead- 
ings do  not  show,  that  It  waa  a  family  ne- 
cesal^.  We  are  tho^fore  required  to  de- 
termine whether  the  husband  may  bind  the 
pn^wty  of  the  wife  against  ber  will,  and 
notwithstanding  her  protest  In  purchasing 
an  article  which  is  uaed  by  tihdr  family, 
and  is  properly  chused  as  for  tbe  use  and 
benefit  of  tbe  family,  bat  la  not  neceaaafy 
for  It  Section  2214  of  the  Code  ia  aa  fol- 
lows: "2214.  The  «EpensM  of  the  family 
and  the  edocatlon  of  the  cbildrai  are  diarga- 
able  upon  tbe  property  of  both  husband  and 
wife,  or  either  of  them,  and  in  relattoo 
thereto  they  may  be  sued  jototly  at  sepa- 
rately." That  section  was  ctmstnied  In  Dev- 
«idorf  V.  Bmerson,  66  Iowa,  606,  24  N.  W. 
615,  where  it  was  held  that  family  siqipllca 
sold  to  the  wife,  when  the  sale  had  been 
forblddoi  the  hosband,  there  being  no 
evidence  that  there  was  a  necessity  for  the 
purchase,  were  not  chargeable  upon  the 
property  of  the  husband.  Some  {womlnence 
waa  given  to  the  fact  that  as  a  general  rule, 
the  husband  is  the  one  upon  whom  tbe  fUml- 
ly  depends  for  support  and  tliat  be  waa 
supporting  the  family  in  that  case,  and  had 
tbe  right  to  decide  of  whom  he  would  pmv 
chase  the  family  supplies;  but  the  ded^n 
did  not  wholly  rest  upon  that  fact  We 
think  that  the  doctrine  of  that  case  Is  ai»- 
plicable  to  this,  and  that  the  hustmnd  can- 
not fix  a  liability,  aa  against  tbe  wife,  by 
purchasing  articles  for  the  fiunily  which  are 
not  needed  by  It.  when  abe  baa  In  effect  for- 
bidden the  purchase,  refostog  to  be  bound 
it  sad  haa  duly  notified  the  vendor  of 
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tbftt  fact  We  eoDdnde  that  the  demnxrer 
vf  plaintiff  wu  proporly  oremiledt  and  the 
judgment  of  Uw  district  court  la  affirmed. 


BBITSON  T.  TJBBNAOBL  at  aL 
(Sttmvma  Conrt  of  Iowa.  Feb.  5,  18M.) 
Wrokoful  AmcHintKT— Uimxuiduo*  or  Coim- 

SEL  —  RbVISV  OS  APPEAL— NXVLT-DUOOTaUH) 

bVIDENCB. 

1.  Iq  an  action  aided  by  attadunent  tm 
defendant's  laod  the  court  property  withdrew 
from  the  jury  a  coonterclalm  by  defendant  for 
damages  for  the  wrongful  aning  OQt  of  the  at- 
tachmeat,  where  tliere  waa  do  evidenoa  tluit 
defendaot  was  damaged  thereby. 

2.  False  statements  by  couDsel  In  atsn- 
ment,  set  out  in  affidavits  for  new  trial,  bnt  not 
made  part  of  the  bill  of  exertions,  cannot  be 
considered  on  appeal. 

3.  Newly-diBCOvered  evidence  which  la 
merely  cumulative  is  no  ground  for  new  trial. 

Appeal  from  district  court,  Story  county; 
S.  M.  Weaver,  Judge. 

Action  at  law  to  recover  the  sum  of  $200 
which  plaintiff  all^^  he  deported  with  the 
defendant  bonk.  The  defendants  denied  that 
the  alleged  deposit  was  made.  There  was  a 
trial  by  Jury,  and  a  verdict  and  judgment  for 
the  piaiutiff.    Defradanta  appeaL 

J.  F.  Martin,  for  i^p^nti.  Fmuon  A 
Qifford,  for  appellee. 

BOTHBOGK,  J.  I.  The  OltiBeDa'  Bank,  de- 
fndant,  la  located  at  Story  City,  and  la 
owned  by  the  defendants  TJernagel  and 
Bwan.  In  1S91  the  plaintiff  waa  engaged  In 
the  hardware  bualnesa  at  a  village  named 
Roland,  a  few  miles  from  Story  City,  and  he 
did  hla  banking  bualneas  with  said  bank. 
He  dalnn  that  he  delivered  to  the  defendant 
l^ernagel  the  sum  of  $200  In  currency,  at 
B<4and,  to  be  deposited  in  the  bank,  and  that 
be  received  no  credit  for  said  money.  There 
la  BO  question  made  as  to  the  sufficiency  ct 
the  evidence  to  antborlze  a  vodlct  tm  plain- 

2.  When  tbe  iflalntlff  commenced  the  action 
he  soed  out  a  writ  ot  attachment  on  the 
groond  that  flic  defendant  l^emag^  waa 
about  to  remoTe  permanently  ont  of  the  coun- 
ty, and  had  property  not  exempt  ftom  exe- 
cution, whldi  be  refused  to  api^  to  the  pay- 
ment or  sccurlnff  <^  the  debt  dne  to  the  platn- 
tlfl,  aad  that  he  was  about  to  convert  his 
propM'ty  Into  money  for  the  purpose  oi  pla- 
cing It  beyond  the  readi  of  his  creditors.  The 
attachment  was  levied  upon  80  acres  of  land. 
The  defendant  TJenug«i  filed  a  counterclaim. 
In  whtdt  he  demanded  damages  of  the  plain* 
tiff  fbr  wroufTfully  snlng  out  the  attachmmt. 
The  oonntordalm  did  not  deny  the  grounds 
of  the  attachment  set  out  In  the  petition.  It 
was  based  upon  tbe  ground  Oiat  the  attach- 
ment waa  wrongfully  sued  out,  because  tha« 
was  no  Indebtedness  due  from  the  defendants 
to  the  idalntlfl.  When  the  case  was  submit- 
ted to  the  jury  tbe  court  withdrew  the  coun- 
tt^rclalm  from  tbe  eonalderatlcm  of  the  Joiy. 


It  la  claimed  this  action  of  the  court  waa  er- 
nmeous.  We  think  the  ruling  of  tlie  court 
was  correct  npon  tbe  ground  that  there  waa 
no  competent  evidence  of  any  damages  by 
reason  of  the  attachment.  There  warn  no  evi- 
dence that  the  d^mdant  waa  in  any  way 
damaged  tbe  levy  of  tiie  attachment  iQKm 
bis  land. 

8.  The  defoidants  filed  affidavits  whliA 
tmded  to  show  that  plalntlff*8  oonna^  In  bis 
argument  to  the  Jury,  made  false  statements, 
which  were  not  warranted  by  the  evidence, 
and  which  were  greatly  to  the  prejudice  of 
the  defendants.  A  new  trial  waa  asked  on 
account  of  this  mlscoDdnct.  We  tblnk  the 
court  rightly  overruled  the  motion  on  this 
ground  It  docB  not  appear  that  these  affi- 
davits were  made  part  ct  the  bill  of  ezcep- 
tlMia.  Wbwe  misconduct  of  an  attorney  In 
argumrat  la  rdled  on  for  reversal  on  appeal. 
It  ahonld  be  shown  by  Mil  of  exoepttons,  and 
not  by  affidavits  filed  in  tiie  trial  ctwrL  Bay^ 
bum  T.  BoUway  Oo.,  74  Iowa,  637,  SB  N.  W. 
606v  and  88  N.  W.  520;  UaU  t.  Garter.  74 
Iowa,  aoi,  37  N.  W.  SSa;  Foiricr  t.  Town  oC 
Strawberry  HtU,  74  Iowa.  644^  88  N.  W.  B2L 

4.  A  new  trial  was  asked  npm  the  gcoonA 
of  newly-dbwovered  evldenctt  which  was  sup- 
ported t^^  affidavits.  The  affldavita  of  the  al- 
leged newly -discovered  evidence  were  for  the 
OKist  part  contradicted  by  counter  affidavits 
filed  by  the  plaintiff.  Mnch  of  the  newly^ 
discovered  evidence  was  cumulative,  and  In 
our  opini(m  the  court  did  not  abuse  Its  dis- 
cretion in  refusing  a  new  trial  for  this  canse. 
The  Judgment  of  the  dlsiiict  court  Is  af- 
flmud. 


HEFFBLFINGBB  ▼.  HOlfHBU 
(Supreme  Court  of  Iowa.  Fetk  S,  18M.) 
CoMPaomsn— Evii>BNC»--Goirai»ni4Tioii. 

1.  The  weight  of  evidence  snpported  plain- 
tHTs  contention  that  defendant  had  settled  with 
her  on  several  diluted  claims  between  them  for 
S.1OO  and  costs,  while  he  admitted  offering  her 
^400,  and  It  was  clear  that  he  had  deemed  him- 
self liable  to  her  In  a  substantial  mm.  fWrf. 
that  a  finding  that  tbey  had  settled  for  990(^ 
and  costs  would  not  be  disturbed. 

2.  A  contract  establinbing  a  net  balance 
dne  between  the  parties  la  lieu  of  several  on* 
liquidated  and  disputed  claims  on  both  lAdas  Is 
founded  on  good  coaslderatioa. 

Appeal  firom  district  court.  Gmndy  ooonty; 
J.  L.  Husted,  Judge. 

Action  to  recover  for  damages  alleged  to 
hare  been  caused  to  plaintiff  by  sales  of  In- 
toxicating liquors  made  by  defendant  to  tbe 
husband  of  plaintiff,  and  to  estabUsb  a  Ileo 
therefor  upon  certain  real  estate;  also,  to 
recover  an  amount  alleged  to  be  due  on  ac- 
count. There  waa  a  hearing  on  the  merits, 
and  a  decree  In  faTor  of  defendant.  The 
plaintiff  appeals. 

C.  B.  Albrook,  for  appellant  R.  J.  Wil- 
li nmson  and  Bt^ea,  Ooudi  *  Bole^  for  ap- 
pellee. 
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BOBINBON.  J.  Tke  orldnal  pedtioB  In 
this  case  was  filed  Sqttember  24.  1891,  and 
demanded  Jadgment  acalnst  defendant  for 
tbe  sqm  of  $S,000  on  account  of  nles  of 
Intoxicating  Uq^ura  made  to  tiie  husband  of 
plBlntUr,  and  conHqiwDt  damaces  to  ber, 
and  asking  that  bcr  claim  for  damages  be 
cstaUlflhed  as  a  npoa  tbe  premiaea  tn 
wlilf^  the  aalflB  were  made;  also  demanffing 
Judgment  for  f269J!0  for  medical  serrioee 
rendered  hj  the  bosband  of  philntlff  at  the 
request  of  defendant,  the  claim  for  which, 
the  petition  alleges,  haa  beoi  asslsned  to 
die  plaintlft.  In  Norember  the  defendant 
answered  tbe  petition,  denjing  some  of  Its 
arwmenta,  and  pleading  the  statute  of  llmi- 
tatlons  as  to  some  of  the  alleged  sales.  He 
denied  any  Indebtedness  on  the  account  In 
excess  of  the  sum  of  9183.  On  the  8th  day 
of  December  tbe  plaintiff  filed  a  anpple- 
mratal  petition.  In  which  She  alleged  that 
In  the  latter  part  of  September,  and  since 
the  commemianent  of  the  actloa,  she  and  tbe 
defendant  had  agreed  that  be  eboold  pay  her 
the  torn  of  9500  and  costs  as  settlement  In 
full  of  ber  claims  set  out  In  tbe  petition, 
and  Imflnding  an  account  detaadant  bad 
presented  as  an  offset  to  the  acoonnt  as- 
signed to  ber.  She  therefOTS  demanded 
Judgment  against  him  for  9600  on  the  agree- 
ment ot  settlement  and  costs.  The  defend- 
ant filed  an  answer  to  that  pleading.  In  which 
he  denied  Its  avorments,  and  allied  that 
the  agreement  of  settlement  had  not  been 
earrled  out  t^'  plaintiff,  and  Uiat  It  was 
without  consideration  and  Told.  The  action 
was'  tried  as  in  equity,  and  after  a  hearing 
on  the  merits  the  supplemental  petition  was 
dismissed.  At  a  subsequent  term,  but  befne 
the  Judgment  entry  had  been  signed,  the 
court,  on  the  application  of  defendant,  cor- 
rected the  record,  and  made  it  ahow  that 
both  the  original  and  supplemental  petitions 
had  been  dismissed.  The  appeal  Is  from  the 
Judgment  as  first  rendered  and  as  corrected. 

1.  The  appellee  contends  that  the  evidence 
does  not  show  that  a  settlement  was  made 
as  claimed.  The  arerment  of  the  plrading 
that  tbe  settlement  was  made  In  September 
was  evidently  an  eror,  as  the  negotiations 
f<ar  it  wore  not  concluded  until  after  the  an- 
swer to  the  original  petition  was  filed.  The 
plaintiff  waa  married  to  her  husband  about 
13  years  before  tbe  bearing  in  tbe  district 
oonrt  was  had,  and  during  that  time  th^ 
had  resided  In  Onmdy  CentOT.  He  was  a 
physician,  and  the  defendant  waa  a  saloon 
keeper,  and  later  a  druggist  The  plaintiff 
claimed  that  defendant  had  sold  hee  husband 
Itttozftcating  liquors  for  sereml  years,  and 
that,  in  consequence  of  drlnUng  liquors  so 
obtained,  Bb»  had  suffered  personal  rlolence 
from  him,  and  had  been  Injured  in  her  means 
of  support  Her  husband  had  rendered  pre- 
feaslonal  services  for  the  family  and  brother 
•C  defendant  im  aooouat  of  which  he  ad- 
mitted  as  Indebtedness,  aa  stated,  for  serr- 
leaa  reodarsd  Us  family.  Before  tUs  action 


was  oommenoed  he  presented  an  aeooMit  to 
tbe  idalntiff  against  her  husband  for  mei^ 
chandlse  of  rarlons  kinds  to  tiie  amount  of 
9166.66^  and  for  an  item  of  9TB  "for  saloon 
UlL"  After  tbe  action  was  commowed.  he 
visited  her  several  times  for  the  porpose 
of  cAecting  a  settiement  She  statta  that 
be  finally  offered  to  pay  her  9500  and  costs 
In  settlement  of  tbe  matter  In  controversy 
between  them,  and  that  ahe  acc^ted  the 
offer.  EHie  further  states  that  he  left  her 
when  the  settlement  bad  beeu  effected,  prom- 
ising to  return  with  the  mon^  and  pay 
her  wltbin  15  minutes;  that  he  did  not  re- 
turn as  agreed,  and  baa  never  paid  her  any 
money;  that  he  afterwards  called  on  her, 
and  aOoA  her  to  accept  less  than  the  anm 
agreed  npon,  but  that  she  refused  to  do  It. 
Insisting  that  thc^  had  already  effiscted  a 
settlement;  that  he  admitted  that  th^  bad 
d(me  BO,  but  said  he  had  changed  his  mind. 
She  is  corroborated  In  what  ^e  says  In 
regard  to  his  admissions  1^  two  witnesses. 
The  defendant  denies  tiie  alleged  settlement 
and  says  he  offered  her  bat  9400.  wUeh 
she  refused  to  accqrt.  He  d^ies  the  al- 
leged admission,  and  in  that  Is  corroborated 
by  <me  witness.  The  answer  denies  knowl- 
edge or  Informntion  of  the  assignment  of 
the  account  d^msd  by  plaintiff  sufficient 
to  fwm  a  belief.  The  evidence  In  regard  to 
the  assignment  Is  meager,  but  snfflfdent  In 
the  absence  of  conflicting  evidence,  to  show 
that  tbe  account  Is  owned  1^  the  plaintiff. 
Several  questions,  whl^  treated  the  account 
aa  having  been  assigned  to  ber,  were  an- 
swered In  the  afOrmattve  witiipnt  objection 
on  tiie  pert  of  d^Teadant  and  we  think  It 
established  tiiat  at  tbe  time  it  Is  claimed  the 
settlement  was  made  tbe  defendant  owed 
the  i^ntiff  918S  on  tbe  account  While  the 
attempts  tov  a  settlemmt  were  being  made, 
the  defendant  admitted  to  het  that  money 
would  not  compensate  her  tar  the  damages 
die  had  sustained  fay  reraon  ot  the  sales  of 
Uquor  to  her  huaband,  bat  be  dslmed  be 
had  not  made  all  of  them.  We  arc  saflsfied 
that  derendaid:  considered  himself  UaUe  to 
XAitaitlff  foe  a  cmatderable  sum  of  m«i^ 
on  account  of  the  claims  she  was  urgtntt 
against  him,  and  that  for  the  purpose  of  set- 
tting  them  he  agreed  to  pay  her  the  sum 
of  9500  and  costa.  The  greater  number  of 
witnesses  testify  to  that  effect,  and  they 
are  corrob(«ated  to  some  extent  by  tbe  aa- 
mlarion  of  the  defendant  and  the  conditions 
which  are  shown  to  have  existed  when  the 
settlement  was  made. 

2.  Tbe  appellee  contends  that  the  agree- 
ment waa  for  an  accord  and  eatisfiiction. 
and.  as  It  has  not  been  executed,  that  It 
cannot  be  enforced.  He  admits,  howev^, 
that  "when  the  owners  of  conflicting  and 
disputed  claims  against  each  other,  or  the 
parties  to  a  disputed  and  uallquldated  claim 
In  fttTor  of  one  and  against  the  other,  en- 
ter  into  a  contract  bf  which  tbe  original  de- 
mand or  demanda  are  waived  and  extin- 
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gnWndr-*  oratnct  whldi  is  made  asd  ac- 
cepted In  lien  of  the  original  demands  and 
in  aatistactlon  of  Oieni,— mch  a  omtract  Is 
■nq^ported  a  anffldent  consldontlon  and 
la  Talld."  Tbat  la  In  sabatance  a  correct 
statonwnt  at  the  lav.  Scbaben  t.  Bmnidng, 
74  Iowa,  102,  86  N.  W.  910;  Nelson  t.  Hagoi. 
72  Iowa,  70e»  81  N.  W.  875;  Bidiardson  A 
Beaton  Co.  T.  Independent  District  of 
Hampton,  70  Iowa,  674.  81  N.  W.  871;  Uter 
<7  T.  Allen,  88  lorn,  285;  t.  Smttli, 
15  Iowa,  684.  We  tiilnk  this  case  is  cot- 
-oned  1>7  the  mle  of  the  cases  dted.  The 
agreement  was  Intended  to  be  a  settlement 
«f  all  matters  In  dispute  between  the  parties, 
and  to  be  In  lien  of  other  liabilities  which 
wen  dalmed  to  exist  We  omdude  that  fbe 
decree  of  the  district  court  la  erroneooa,  and 
It  la  tiwrefore  reversed. 


DBIANB  et  aL  T.  BTBBBTT. 
(Bnpcaaw  Court  of  Tmn.  Fsb.  2,  IflM.) 

SAUB  ST  TkATUIHO  AOSHTS  — BTmSHOB  OV  AV- 
THOBITT— COBTOH— VsRinOATIOH  OV  PLUDnTOS. 

1.  The  refuB&l  of  the  court  to  strike  oat 
the  replr  for  Insoffldent  Tertficstion  Is  without 
prejudiee  If,  later,  an  amended  and  rerified  re- 
pir  ia  filed  without  objection  by  defendant 

2.  Where,  In  an  action  for  the  price  of  a 
«afe,  the  order  for  which  wu  obtained  br  a 
traveling  agent,  defendant  daima  damages  for 

SlaintiCrs  refasal  to  deilver  another  sue,  or- 
ered  at  the  same  time,  a  cmj  of  a  hlank  <nder, 
which  etated  that  aotfalng  bet  Bhipment  or  de- 
livery coDBtitated  acceptance  of  an  order,  and 
whicdi  the  agent,  in  talcing  the  urder,  showed 
to  defendant,  and  propoaed  to  use,  is  admlsBi- 
Me  to  show  the  limitation  of  the  agent's  au- 
thori^.  tbongh  such  blank  waa  not  In  fact  used. 

8.  Teetimonj  tliat  travding  agents  are  by 
custom  authoriMd  to  bind  their  prindpals  br 
fixing  the  price  of  goods  sold  was  inadmisdble, 
when  none  of  the  witneBses  claimed  to  have  any 
knowledge  of  such  custom  in  the  aalo  of  safes. 

Appeal  from  snperkv  court  of  Oooncll 
Bluffs;  J.  B.  F.  McOee,  Judga 

A^tlmi  at  law  to  recover  the  omtract  irice 
of  one  iTOD  safe  scdd  1^  the  plalnttfb  to  the 
defendant  Tbm  mm  m.  trial  before  the 
oonrt  without  the  InterTantlon  ot  a  jorr. 
nnd  a  Judgment  tor  the  plaintiffs.  Defend- 
ant appeals. 

B.  W.  Hlght,  for  appellant  81ms  & 
Batnhrldge  and  Uontgomery,  Charltoo  A 
Hall,  tar  appdieea. 

ROtukOOK,  J.  1.  The  plaintiffs  are  gen- 
eral agents  for  the  sale  of  Hall's  safes,  bank 
and  time  lotAM,  and  their  place  of  business 
ts  at  the  ct^  of  Omaha,  in  the  state  of  Ne- 
braska. On  the  6th  day  of  October,  1S91, 
one  of  the  agents  or  scdldtors  of  the  plain- 
tiffs called  upon  the  defendant  at  his  place 
of  bnslneas  In  the  dty  of  Council  Bluffs,  in 
this  states  and  took  from  the  defendant  two 
ordsra,  whldi  were  In  these  words: 

"October  5,  1891. 
"A.  U  Deane  &  Oo.,  Agents  for  HaU's 
Safes.  Bank  A  Time  Locta:   Please  ship,  as 


sooo  aa  poasOile,  to  Leonard  Bforett  town 
of  Oonndl  Blnflh,  oonnty  of  FotCawattunlc, 
state  of  Iowa,  cme  numbw  88  X  Are  borslar 
proof  safe,  as  fflnstrated  on  page  66  of  Hall's 
Safe  ft  Lock  Ca's  catalogue.  The  inside 
measurement  at  aama  to  be  88  Indies 
27  ft  %  IndMa  wid^  19  Indiea  de^  Wot 
the  said  safe,  ddlTmd  free  in  mj  office, 
directed  aa  aban,  I  agree  to  paj  to  yam- 
order  the  sum  «f  three  hundred  and  adzt^ 
dollars,  (IS80.00,)  aa  follows:  Cosh  on  ar- 
rival of  safe,  and  my  other  safea  to  be  placed 
aa  I  may  ^Urect  In  my  office. 

**Laoiiazd  Bnrett. 
'To  be  delivered  within  8  daya. 
•*C.  B.  Pope,  Agent" 

"Council  Blnfta,  Octoba  6,  1801. 

"A.  I^  Deane  ft  Oou,  Agwt»  for  Hall'B  Pat 
eat  Safes,  Bank  &  TUoe  Lodu:  Please  aliSp, 
as  soon  as  poeslUe,  to  Leonard  Everett,  town 
of  Council  Bluffs,  county  ot  Pottawattamfo. 
state  of  Iowa,  one  niuaber  84  2ttd  hand  fire 
UcNeal  ft  Urban  aaf&  Fw  said  lafa,  dfr> 
Uvered  firee  In  my  office,  directed  as  abvre^ 
I  agree  to  pay  to  your  order  the  sum  «f 
flfty-flve  doDara,  (165.00;)  aa  foUowa:  QM 
on  arrival  <tf  aafe;  the  safe  abown  to  iib«l 
"Lemard  BvereCt 

*rro  be  deUvered  within  8  days." 

These  orders  were  taken  to  the  place  at 
business  of  the  plaintiffs,  whoi  they  immedi- 
ately refused  to  accept  the  order  for  the  Uc- 
Neal ft  Urban  safe,  and  notified  the  d^end- 
ant  of  mdi  refusal  by  the  foUowlng  letter: 

"Omaha,  10^  S,  188L 
"Leonard  Everett  Council  Blaffs,  Iowa.— 
Dear  Sbt:   Refarlng  to  the  wder  for  aafea 
given  our  man  to^y.  will  say  that  It  will 

be  impossible  for  us  to  fill  the  wdov  at  the 
price  mentioned.  It  wonld  be  an  extraor- 
dinary low  inloe  for  the  safes,  dellvoed 
here  In  Omaha  on  flrat  floor;  and  taking  the 
cost  of  hauling  to  Coundl  Muffa,  and  hoist- 
ing to  2nd  floor,  from  that  leaves  us  no  mar- 
gin for  doing  business.  But  we  will  do  this: 
If  you  will  add  twenty  <f20.00)  dt^Iars  to 
your  offer,  we  will  acc^t  and  place  safes  In 
your  office  as  directed  In  order;  otherwise, 
we  shall  have  to  decline  filling  it 
**Toura,  very  reapectfully, 

"A.  Ix  Deane  ft  Oa 
"P." 

The  other  order  was  accepted,  hot  notidng 
more  transpired  In  the  matter  tmtU  OctiAa- 
15th,  wboi  the  same  ag«it  again  called  oo 
the  defHidant,  and  notified  him  that  the  ase- 
ond  ordor  would  not  be  filled.  These  two 
ordera  were  written  up<«  the  aame  sheet  ef 
papa-,  and  the  defendant  detached  the  laat 
one  and  kept  It,  and  ddlvered  the  first  one 
to  the  agent  and  ssld  to  the  aseat  -pet- 
form  as  mndi  of  the  contract  as  yon  can." 
The  plaintiffs  deUvered  the  HaU  8afl^  and 
put  it  in  poaitlon  In  defendant'a  plaies  ef 
buslnesB.  This  action  was  brought  to  reeov 
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-er  the  uumnt  named  In  tbe  first  otdw  and 
int«rwt  Tke  defradant  set  up  a  defense 
-and  cross  dalm  by  which  be  damanded  dam- 
-agea  because  the  plalntUhi  injured  his  bnUd- 
(ag  in  pladnc  the  aafe  therein,  and  became 
the  lock  of  Oe  sate  was  defeetlTe^ 
further  dalaMd  damscea  for  a  refdssl  to 
comply  with  the  order  tor  the  McNeal  A 
Urban  safe.  The  pleaffingi  were  verified, 
and  tbe  plalntMBa  filed  a  reply  to  the  answer 
and  cross  claim,  which  was  verifled  by  one 
■ot  tbe  platotHW  attorney  The  defendaat 
snored  to  strike  the  reply  from  tbe  flies  be- 
cause tbe  Tolflcatlon  was  Insufficient  T£te 
court  overmled  the  motion,  and  the  defend- 
ant executed  to  tbe  mllnc.  The  defendant 
then  filed  a  written  motion  for  the  oral  ex- 
amination of  the  attorney  who  rerlfled  the 
reply,  tonchlnff  his  competency  to  make  the 
▼erlfication.  The  court  orerroled  the  mo- 
tion, and  d^Widaat  exo^ted.  Aftor  the 
plalntUfs  closed  tbe  IntrodiUftltm  of  thdr  sirl- 
43enc^  the  defendant  called  the  said  attwncT 
aa  a  witness,  and  examined  blm  touchlhg 
Ids  onnpetency  to  malce  tbe  Terlflcatlon, 
when  anoUier  written  motion  was  made  to 
strike  the  reply.  The  plaintiffs  filed  a  mo- 
tion to  strike  this  motion  from  the  files.  The 
motton  to  stiike  tbe  mottm  was  snstalned, 
and  defendant  excq^ted.  It  Is  claimed  that 
the  conrt  erred  in  these  sereral  roUngs. 
These  snccesslre  motions  show  a  norel,  and 
ratber  mnarkable,  line  of  practice  When 
tba  court  made  the  mUnff  on  the  first  motion, 
that  should  hare  been  an  end  of  that  ques- 
tion in  the  case.  We  need  not  determine 
whether  the  ruling  was  right  or  wrong.  The 
record  shows  that,  after  the  evidence  was  In- 
trodnced,  the  plainlMh-  filed  an  amended  and 
sobstitated  reply,  which  was  rerifled.  This 
last  reply  was  not  attacked  in  any  way,  and 
the  raiings  of  the  court  on  the  first  r^)Iy 
were  without  prejudice. 

2.  The  theory  <rf  tbo  defense  was  that  the 
-two  crden  were  an  entire  contract,  and  that 
defendant  should  be  allowed  to  reoorer  dam- 
ages tut  fUlnre  to  ddtrer  tbe  McNeal  ft  Ur^ 
baa  safe.  This  is  not  a  material  question  in 
the  case,  because  tbe  evidence  shows  bo- 
yond  an  donbt  that  tbe  plaintiffs  bad  the 
right  to  refuse  to  accept  that  order.  It  ap- 
■veais  wttihoot  oonflict  that,  when  these  or* 
■dsrs  were  taken,  tbe  agent  proposed  to  use 
one  of  the  blank  orders  prepared  and  used 
by  tbe  plain tifCs  in  the  business  of  taking 
orders.  The  defendant  read  that  order 
-thnmgb.  and  It  omtalned  tbe  following  lan- 
ipiage:  "Nothing  bat  sblpmait  or  deUvery 
constitntas  an  acceptance  of  tUs  toder."  It 
Is  true  that  the  defendant  objected  to  this 
arte,  but  net  npon  tbe  ground  that  It  was  a 
mere  ordv  subject  to  acceptance.  And  it 
ts  also  true  that  the  defendant  testified  as 
A  wttness  that  he  did  not  ebsare  this  pro- 
vision OS  the  order;  bnt  he  testified  that  be 
"read  It  over"  and  refused  to  sign  It  The 
«eadlng  of  this  blank  orde*  was  distinct  no- 
tice that  the  agent  bad  no  anthorlty  to  take 


an  order  which  might  not  be  rejected  by  the 
pbUntUfe.  It  is  said  that  the  copy  of  this 
blank  order  was  not  computent  evidence. 
We  think  this  claim  cannot  be  sustained. 
The  papw  was  duwn  to  be  an  axact  copy 
of  the  blank  wblch  d^endaut  read  orer,  and 
It  was  competent  eriduce  to  show  notice 
to  the  defendant  of  tbB  mmt  of  tiie  agaifs 
antbcority.  The  orders  iidilCb  tbe  def«idant 
signed  were  'Written  In  bis  <Ace  Immediately 
after  reading  tbe  blank  order.  We  have  dls- 
cnssed  this  qnestltm  upon  the  assnmpttm 
that  this  order  was  a  contract  binding  on  the 
plaintiffs.  That  position  may  admit  of  much 
doubt  On  Its  face  It  was  no  more  than  a 
request  signed  by  tbe  defmdant  See  Ma- 
chine Oo.  T.  Richardson,  (lowaO  06  N.  W. 
682. 

&  A  nnmber  ot  witnesses  were  called  Yxf 
the  defendant  by  wblch  it  was  soo^t  to 
prove  that  there  was  a  custom  or  usage  of 
wholesale  nwrchants  by  which  thdr  travel- 
ing agents  woe  authorised  to  Und  their  prln- 
dpals  by  fixing  the  price  ct  goods  sold. 
None  of  these  witnesses  claimed  to  have 
any  knowledge  of  any  such  custom  or  usage 
In  the  sale  ct  Iron  safes.  OSds  was  sufl!- 
dent  ground  for  rejecting  the  evidence.  We 
do  not  determine  whether  such  evidence 
would  be  competent  in  any  casei 

A  The  defendant  complains  because  he 
was  not  allowed  damages  tot  tbe  reason  that 
the  lock  of  tht  safe  waa  deficient,  and  be- 
cauae  of  injury  to  bts  buUdlng  In  putting 
the  safe  In  poelticm.  The  judgment  rendered 
was  tor  f8S2.  Payment  was  to  be  made  In 
cash  when  tbe  safe  was  d«ttrared.  Hie 
plaintiff  was  entitled  to  Interest  tnm  the 
time  tbe  safe  was  deUvsred  to  tbe  time  of 
Judgment  A  computation  ot  tbe  amount  of 
interest  shows  that  tbe  defendant  was  al- 
lowed aboat  five  d<dlars  damages.  TUs  so 
nearly  equals  the  amount  shown  by  the  eri- 
dence  that  we  would  siot  reverse  the  Judg- 
ment on  that  ground.  Tbe  case  demsnds  no 
farther  consideration.  Afflrmed. 


THURSTON  T.  LAMB. 

(Snpreme  Ooort  of  Iowa.  Feb.  9,  18M.) 

AmAir-AxoinrT  in  Conraovxasr— Awwht 
Plsadbo. 

Where  plaintiff  allegea  that  the  personal 

Sn^Mrty  seed  for  Is  worth  S80,  and  claims  $20 
amaees.  for  detention,  deiendant'B  alleganon 
that  tae  property  Is  worth  $100  will  not  enable 
him  to  appeal  from  the  judgment,  since  ao 
Jadfrment  could  bs  rendered  for  more  tban  $100. 

Appeal  from  district  court,  Tama  county; 
Lb  O.  Kinne,  Judge. 

Action  for  the  recovery  of  specific  iterson- 
al  property,  it  b^ig  for  a  horse  alleged  In 
the  petition  to  be  of  the  vahu  of  $80;  and 
tboe  is  a  claim  tx»  $20  for  wrongful  deten- 
tion. The  answOT  denies  the  right  of  tbe 
plitintifl  to  tbe  possession  of  tbe  horse,  and 
admits  that  defendant's  claim  to  tiie  possea- 
rion  of  the  horse  Is  by  virtue  of  a  ehattel 
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mortSMWt  a>  iteted  tn  the  peUtion.  The 
answer  eontaiuB  an  aTennent  tliat  the  horse 
U  «f  the  value  of  |100.  The  action  was 
crlglnaUy  before  a  Jnsttee  of  the  peace,  and 
came  to  the  district  eoort  on  appeal,  where 
the  Jury  returned  a  Tordlct  for  plaintiff;  as* 
seeslng  the  vaJne  of  the  horse  at  900,  aad 
the  damages  at  $20.  The  plalntlfl  remitted 
"all  of  said  damages,"  and  afterwards  the 
court  rendered  jadgmcnt  on  the  Tcrdld 
The  d/^ODdant  awe«lad. 

W.  H.  Stivers,  lor  appcSant  Stroble  ft 
fitted  I  tm  appriie& 

GRANOBB,  a  X  Then  l«  no  certtflcate 
4tf  the  trial  jndge^  and  tiie  appellee  mores 
to  dismtes  1b»  appeal  on  -th^  gnnmd  that  the 
amonnt  in  controversy  does  not  exceed 
flOOi  The  motion  mast  be  sustained.  It 
Is  true  that  the  amonnt  is  to  be  *^  shown 
by  the  ideadfng."  Taking  appellant's  an- 
swer as  a  guide,  the  amonnt  Is  fixed  at  pn- 
dsely  910a  It  "does  not  exceed**  tlmt  som. 
We  ere  then  to  look  to  the  amonnt  as  fixed 
bj  the  petition.  Tbe  value  the  horse  Is 
there  fixed  at  |80^  -and  Om  damage  at  |20. 
making  pretdsely  flOO.  Tbe  same  rule  ap- 
plies as  to  tiw  answer.  It  Is  w^  settied 
that  a  party  can  take  judgment  tat  no  more 
than  he  asks.  These  parties  differ  In  th^ 
avermento  as  to  value,  hot  eadi,  If  he  re- 
covers, is  UmKed  to  his  own  prayer  fbr  iaOs- 
ment  natntlff  asks  tvt  Judgment  for  the 
value,  as  he  allied  It  He  eonM  not  prop- 
erty  hare  mwe.  No  coodltkm  could  have 
arlsra  under  the  i^eadlng  to  have  Justified 
a  Judgment  for  more  tkan  $10(^  «clndve  of 
costs.  This'  seems  dedMve  of  this  motkm. 
it  was  the  duty  of  the  jury  to  fix  the  value 
of  the  horse  at  wtatever  fiie  testimony 
mi^t  show  it;  not  exceeding  the  higher 
amount  daimed.  so  that  ft  might  be  adopted 
In  the  llBiU  Judgment  The  terms  of  the 
jndgratnt  do  not  appear  In  the  record,  so  that 
we  are  not  advlseis  as  to  whether  the  Judg- 
ment stands  tvr  tte  900  as  value,  or  not. 
But,  assnmlng  that  It  does,  It  Is  because  the 
right  thereto  was  not  brought  in  question 
except  as  to  the  entire  amount  These  views 
render  it  wmecessary  to  consltfw  the  effect 
of  the  rontttitur  as  to  damB«&  The  mo- 
tion is  sustained,  and  the  i^pMl  dismissed. 

KINKK      tofdc  no  part 


KARA  V.  BUCKNEJLIi. 

-    (Sttiu%me  Court  of  Iowa.    Feb.  6,  1884.) 

Afpbal— Biui  or  Excsmasa  —  AasioxiuaTt  or 
Ekroh. 

1.  Evidence  not  preserved  by  a  bill  of  ex- 
esptiotw  cannot  be  considered  on  appeal. 

2.  AsBlgniMnU  of  arrar  In  a  mare  eenwal 
form  are  Inanffldent  to  raiae  any  qneatioa  on 

ai)peal. 

Appeal  from  district  court,  Wlnneah^ 
county;  W.  J>.  Hoyt,  jHdgSb 


Action  to  recover  damages  for  the  breach 
at  a  caotract  by  which  the  defendant  bsr- 
gained  and  sold  to  the  plaintiff  and  one  "Bea- 
Tj  Elliot  certain  real  estate  and  persona] 
property.  There  was  a  trial  by  Jury,  and  a 
verdict  and  Jodgment  tor  plaltttiff  for  fll6. 
and  defendant  appeals, 

B.  B.  Acres,  for  appdlant  Geo.  W. 
Adama,  for  appdle& 

BOTHBOOK,  J.  It-appesis  tram  Qw  ab- 
stract of  q>peUant  that  the  evidence  In  the 
ease  was  not  preserved  by  a  bill  of  emep- 
ttona,  and  no  evidence,  excepting  a  iringle 
Item  thereof  Is  set  ont  In  the  abstract  As 
It  is  conceded  that  there  was  no  bill  of  «i- 
ceptltma  wflVl^g  the  evidence  of  record,  tiie 
ease  mnst  be  considered  here,  if  at  all,  up- 
on tibe  pleadings  and  the  tnatmcticma  of  the 
court  The  assignment  of  arars  Is  In  these 
words:  "(1)  Hie  court  erred  in  giving  tbe 
tnstmctlonB  It  did  to  tbe  Jury;  the  court 
erred  in  sustaining  objections  to  the  defoid- 
ant^  testimony;  ^  tbe  court  erred  In  ora^ 
rolliu;  defendant's  motion  for  new  trial;  W 
the  verdict  Is  contraiy  to  law.**  We  hare 
repeatedly  b^d  that  aaslgnmenti  of  oror  In 
this  gmeral  form  are  Inanffident  to  raise  any 
question  in  this  court  We  need  not  cite  llie 
cases.  See  Code,  |  8207,  and  esses  collected 
la  UcClaln's  Digest  Tin  Judgment  of  the 
district  court  Is  afflrmed. 


OARSTANG  v.  CITY  OP  DAVENPORT, 
(BrBUMBHOI^  Intervener^ 

(Supreme  Court  of  Iowa.   Feb.  6,  1894.) 

Appurtenavcbs— Axxar  to  bi  OpmBi>— An- 
TEBBB  Posar.ssio;t. 

1.  The  deed  of  a  lot  boandins  on  an  "alley, 
to  be  laid  out,"  betweea  such  lot  and  land  of 
tiie  grantor,  malcea  the  alley  appurtenant  to  tbe 
lot,  aad  enthles  the  grantee  to  hava  It  opened, 
as  attlnat  the  grantar  or  his  saalgnaL 

zTln  1881  the  owner  of  a  btodc  deeded  to 
O.  a  lot  bounding  on  "a  20-foot  aller,  to  be  laid 
eut."  No  time  was  apectfled  when  the  aHer 
ahontd  be  opened.  la  1887  the  owner  deeded 
tbe  block  to  Q.,  except  the  lot  wUch  bad  beea 
deeded  to  C,  and  which  waa  deacribed  ia  G.'a 
deed  aa  bounffinz  on  "a  20-foot  alley,  hereafter 
to  be  opened."  VfJdy  that  the  deed  to  O.  gave 
him  no  colw  ai  title  to  tbe  alley,  aad  «fa»  oecs- 
paner  of  the  alley  by  the  owner  aftas  the  datd 
of  Iwl  waa  not  adverae  to  G. 

Appeal  from  dtatrlet  court  Bnott  cooity; 
0.  M.  Waterman,  Judge. 

Action  to  enjotn  the  op^ng  ai  an  alley  In 
the  defendant  city.  The  intarvsBer  claims 
the  alley  as  appurtenant  to  a  lot  ofwnsd  bj 
her.  The  district  court  dismlsaed  tike  peti- 
tion of  plaintiff  and  the  answer  o(  dsfcndinr, 
and  gave  Judgmrat  estoUlshlng  laSarvMer'i 
right- to  the  alley.   The  platotlff  aiHpealed. 

Jfohn  M.  HelMick,  for  appellant  Schmidt 
*  ToBmar,  tor  tntsrrenv. 

GRANGER,  O.  J.  The  followinff  glBt  wOi 
Indlcnto  the  all^  hs  dilute: 
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It  to  fihe  part  of  tbe  2(>-ft)ot  alleij  I7I11C  be-  1 
tween  Hania  atreet  and  the  adiool  lot.  It  j 
baa  nerer  been  opoied.  The  part  of  tbe  al- 
ley  east  of  Harris  street  was  eatabUahed  bj 
deed,  or  ofber  proceedings  on  tbe  part  of  the 
dty,  and  It  adopted  an  (Hrdlnance  to  cfien  tbe 
entire  alley  from  Alnawortb  street  to  the 
sduKd  lot,  relying  tor  Its  rlf^t,  aa  to  the  part 
now  tai  dlapnte,  npon  amveyancea  by  one 
Houghton,  who  owned  all  the  land  east  of 
the  Bchool  lot  aa  far  aa  that  marked  «i  the 
plat,  to  Anna  Garatang.  Efonghton  deeded 
the  Schnlta  lot;  In  ttie  northeaat  comer,  to 
her,  (Anna  GaxstangJ  and  the  Pai^e 
KmrnUuila  lot,  In  the  nwthweat  coma;,  to 
tme  (Lowell,  who  deeded  to  Pauline  Knunb- 
holz.  In  the  conveyances  the  lot  la  described 
by  metes  and  bounds,  aa  ftdlows:  **A  part  of 
lot  nnmbw  two»  In  a^ctlai  nnmber  thirty- 
four,  (34,)  In  townaUp  munber  seTenty-etfl^t 
(78)  norUi,  of  range  number  (S)  east  of  the 
5th  P.  11,  mote  partlcolarly  described  aa  ftO- 
lowa,  to  wit:  Beginning  at  a  point  In  the 
aonthcni  boundary  line  of  Tlilrd  atre^  In  the 
dty  of  DaToqMMt,  iMdng  the  northwest  cor- 
ner  of  land  conv^ed  to  ^diard  Honghton 
by  TbMO.  F.  Green;  thence  south  along  aaid 
Houghton's  west  lliofl,  one  hundred  and  fifty 
(ISO)  feet  to  a  twenty  (20)  foot  alley,  to  be 
laid  out;  thrace  eaat  forty-three  (43)  feet; 
thence  nwtb  one  hundred  and  fifty  (ISO)  feet, 
to  Third  atreet;  thence  west,  along  Third 
street,  fOrty-tliree  (43)  feet,  to  the  place  of  be- 
ginning." The  deed  ftom  Oowell  to  Pauline 
Krumbbols  waa  made  OctotMr  19,  IStil. 
Houghton  eouTeyed  the  balance  <^  the  land 
to  the  plaintilf  In  1887.  In  specifying  the 
exceptions,  from  a  description  of  all  the  orig- 
inal tract,  tbe  Kmmbhola  lot  Is  described  by 
metes  and  bounds,  substantially  as  before, 
iislng  the  words  "150  feet,  to  a  twenty-foot 
alley,  hereaft»  to  be  laid  oat"  It  Is  be- 
cause of  these  words  In  Interrener's  deed 
from  CroweU,  and  also  the  deeds  to  Orowell 
and  plalntlflF  from  Hoo^ton,  that  she  claims 
the  all^  aa  q>purtenant  to  her  lot  We 
think  the  claim  of  iDtarener  Is  well  support- 
ed by  authority.  We  do  not  think  It  open  to 
serious  dispute  that  the  deed  to  interrener 
contemplated  the  laying  out  of  an  alley  as 
the  southern  txnmdary  of  the  lot.  In  Parker 
r.  Smith,  17  Mass.  411,  it  Is  said:  "The  prin- 
cipal question  in  this  case  arises  upon  the 
construction  of  the  deed  from  John  Rnssdl 
to  Benjamin  Faber,  in  wlilch  be  conreys  a 
piece  of  land  In  what  Is  now  the  town  of 
New  Bedford,  bouiidlng  it  southwardly  and 
westwardly  on  a  way  or  street  By  this  de- 
scription the  grantors  and  his  heirs  are  es- 
topped from  denying  that  there  Is  a  street 
or  way  to  the  extent  of  the  land  on  thoae  two 
rides.  We  consider  this  to  lie  not  mwely  a 
desolptton,  but  an  implied  covenant  that 
there  are  auch  streets."  See,  also,  Tbomaa  t. 
Poole,  7  Gray.  83.  In  Tufts  r.  Olty  of 
OharleBton,  2  Gray,  271,  the  syllaboa  atatea 
the  rule  aa  foUows:  "A  deed  of  land  Ixmnd- 
Ing  on  a  paasageway  two  roda  wide,  which  I 


I  Is  to  be  laid  out  betwew  th«  pramts—  and 
!  land  of  A.,  the  grantor  to  make  and  malnttfD 
all  the  fence  between  the  said  contemplateu 
passagewi^  and  premises,  estops  tihe  grantor,, 
and  those  niatwrfng  under  1dm,  to  doiy  the  ex- 
istence ijt  the  passageway."  In  tba  opinion 
it  Is  said:  "When  a  grantor  oonreya  land, 
bounding  It  on  a  ynty  or  atreet,  he  and  Us 
heirs  are  estopped  to  dmy  that  there  Is  such 
a  street  or  way.  This  Is  not  descrlptlTe 
merely,  but  an  Implied  ooToi&nt  of  the  exist- 
ence of  the  way."  We  think  the  entire  car- 
rent  of  antborltles  la  with  this  rlew. 

2.  Appellant  urges  tliat  interveners  dalm 
to  tbe  alley  la  barred  by  tbe  statute  of  limita- 
tions because  of  moo  than  10  yean*  adrerse 
occupancy.  At  the  time  of  the  oonveynnces 
by  Houi^ttm  tbe  land  conveyed  to  Oowdl, 
being  the  Krumbhols  lot,  and  that  after- 
wards conveyed  to  plalntltf,  was  Indoasd, 
and  it  has  continued  so  to  be  to  flie  present 
time.  Hie  plalntltf.  In  giving  in  bis  Mock 
w  tract  of  land  for  aasessment,  hss  not  az- 
c^ted  the  20-foot  alley  thwefftmi,  tmt  ttis 
whole  has  been  assessed,  and  taxes  paM 
thereon.  The  plea  of  the  statote  o<  lintftft- 
tlona  Is  not  sustained.  The  occupancy  by 
Houston  after  the  deed  In  1881,  as  to  Uie 
alley,  was  not  adverse.  The  alley  was  to  be 
opened,  but  no  time  was  specified.  Not  » 
sin^e  fact,  as  between  Houston  and  Crow- 
eU, m  Houghton  and  Ura.  Krumbbols,  la  n- 
Ued  on  to  put  the  statute  In  operation.  A 
mere  neglect  to  p^orm  tiis  agreonent  would 
not  have  that  effect,  and  this  was  all  there 
was  up  to  1887.  when  he  coov^ed  to  the 
plalntlfr.  Flalntiff  la  In  no  better  poaitkn, 
for  at  that  time.  In  the  convince  wliidi  be 
to<^  there  la,  In  legal  effect,  an  exo^tim  In 
the  grant  to  him  of  this  20-foot  alley,  for  hta 
deed  Indicates  that  there  has  been  a  prior 
conveyance,  with  t^e  all^  as  a  Iraandaxy, 
whlcli,  under  tbe  authorities,  made  the  aUfj- 
way  an  appurtenance  to  tlw  lot  From  tlie 
time  of  the  conveyance  to  Orowell  tliere  has 
not  been  a  ftict  on  wlitch  to  base  a  color  at 
title  <a  dalm  of  right  for  the  operatioa  <tf  tte 
atatoto  tti  limitations.  The  judgment  Is  af- 
firmed* 


WILLSON  r.  FELTHOUSB  et  aL 
(Snprana  Court  of  lows.  Feb.  S,  18M.> 
ATTAOBnitT  OT  MoBTOAOin  PBOPsavr-^AnooT 

TO  HORTOAOSB. 

Acts  21st  Oen.  Assem.  &  U7,  f  1,  whlck 
reqoireB  an  attadilng  creditor  of  nu»tgac«d 

Eroperty  to  pay  the  mortgagee  the  amount  of 
Is  mortgue,  or  deposit  It  with  the  derk  of  the 
court,  is  for  the  protection  of  the  mortgagee 
alone;  and  the  mortgagor  and  his  asiigDces 
cannot  object  to  the  levy  because  the  creditor 
failed  to  make  the  payment  or  depodt.  If  it 
was  waived  by  the  mortgagee. 

Appeal  from  district  court,  Oerro  Gordo 
county;  G.  W.  Ruddlck,  Judge. 

On  the  11th  day  of  Febraary,  1802,  one 
Armabury  made  to  the  plaintilf  a  wrltlen  as- 
signment of  hia  iffoperty  for  the  benefit  of  Us 
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cndltwa.  TUi  action  waa  brought  1)7  ttu 
assignee  to  recover  damages  of  the  defwd- 
ants  for  wrongfully  taking  and  disposing  of 
certain  property  belonging  to  the  InsolTfint 
assignor.  It  waa  held  bj  the  dlatrlct  court 
that  the  defendants  were  not  liable,  and 
plaintiff  appeals. 

Wm.  Hoy,  A.  H.  Oammlngs,  and  OUggltt  ft 
Role*  for  appellant  Blythe  ft  Markley  and 
B.  Wflber,  for  ^peUeea. 

ROTHROOK*  J.  a%e  appeal  biT<dTes  but 
one  question,  and  the  controTersy  betweoi 
the  parties  can  be  better  tmderstood  by  a 
plain  statement  of  the  facta  than  by  attempt- 
ing to  reproduce  the  avarmenta  of  the  plead- 
ings. Aa  we  have  said,  Armsbnry  made  an 
agalgnment  to  the  plalntUT  <m  the  11th  day 
of  February,  1892.  The  defendants,  Felt- 
house  Bros.  &  Moore,  were  creditors  of 
▲rmsbory.  Long  before  the  aaslgnment  waa 
made,  Armsbnry  executed  to  one  Wlllaon  a 
chattel  mortgage  upon  property  which  was 
Incladed  In  the  general  as^gnment  The 
mwtgage  waa  In  the  common  form,  and  au- 
tborlaed  the  mcvtgagee  to  take  possession  of 
the  propw^  whMkerv  be  chose  so  to  do. 
The  mortgage  was  duly  recorded,  and  the 
debt  secured  thereby  was  not  due  when  the 
general  aaslgnment  was  made.  On  the  day 
before  the  assignment  waa  made,  the  said  de 
fendants  commenced  an  action  against  Arms- 
bury  to  reeora-  ttie  debt  due  to  them,  and 
lH>ocured  a  writ  of  attachment  against  his 
pr<v>erty.  Tlie  wilt  waa  levied  mi  the  prop- 
erty  included  in  the  chattd  mortgage  on  the 
11th  day  of  February,  and  before  Armabury 
made  Us  assignment  to  the  plaintiff.  The 
writ  was  levied  on  the  mortgaged  property 
withoQt  fltst  paying,  tendering,  or  depositing 
the  amount  ot  the  nuntgage  debt;  and  the 
plaintiff  claims  that  the  levy  was  tar  that 
reason  Illegal  and  wrongful,  and  created  no 
lien,  and  he  demands  a  recortty  of  the  value 
of  the  mortgaged  property.  It.  should  fur- 
ther be  stated  that  there  was  no  showing 
that  Armsbuijr,  the  mortgagor,  nor  WUlson, 
the  mortgsgee.  made  any  objection  to  the 
levy  of  the  attachment  On  the  contrary,  it 
appears  that,  within  a  f^  days  after  the  at- 
tachment was  levied,  ttie  defendanta  paid  the 
amount  of  the  mOTtgage  debt  to  the  mmrt- 
gagee^  and  to(A  an  assignment  of  the  mort- 
sage.  The  gnestloQ  to  be  determined  In- 
volves the  propor  constmctlan  of  chapter  117  of 
the  Acta  of  the  2lBt  General  AssraUy.  That 
part  ot  tiie  diapter  directly  In  question  is  as 
fi^ws:  "Section  1.  That  puaonal  property 
not  exempt  from  execution  hereafter  mort- 
gaged or  hoetofore  mortgaged  when  the  debt 
secured  thereby  la  due  may  be  taken  on  at- 
tachment  or  wecution  issued  at  the  suit  of  a 
creditor  of  a  mortgagor  but  before  the  prop- 
erty is  so  taken  the  officer  or  plaintiff  must 
pay  or  tender  to  the  holder  of  the  mmrtgage 
the  amount  (tf  the  mortage  debt  and  tniep- 
eatt  aeorned  or  must  deposit  the  amount  there- 
of with  Uie  dork  (tf  the  district  court  of  the 


oonatT  wberebD  tiie  mortgaged  prapMly  to 
found  payable  to  the  order  of  the  holdsr  of 
the  mortgage.  *  *  *"  It  appears  to  ua 
that  not  «i]y  the  part  of  tiie  law  above 
quoted,  but  the  whole  scope  of  the  several 
aectlons  ot  the  chapta,  ahow  plainly  that  the 
statute  waa  designed  to  permit  a  credltw  to 
do  Just  what  waa  the  purpose  of  the  attach- 
ment hi  thla  case.  Its  object  was  to  enable 
a  creditor  to  reach,  by  attachment,  fbB  value 
of  the  mortgaged  iffoperty  In  ezceas  ot  ttie 
amount  necessary  to  discharge  the  mortgage 
debt  Then  la  not  one  word  In  tin  whole 
act  for  the  protection  of  the  mortgagor.  We 
have  no  doubt  that  the  mortgagee  may  waive 
any  right  to  a  deposit  of  the  amount  secured 
by  the  mtvtgage.  Tba  ftcts  In  this  case 
show  that  then  waa  not  only  acqidesoence  in 
the  proceeding  by  the  mntgagee,  but,  before 
the  property  was  sold  on  the  attadiment,  the 
mortgage  waa  paid,  and  an  aaslgnmeat  of  the 
mortgage  made  to  the  defradants.  The  plain- 
tiff, as  assignee^  stands  in  the  place  of  the 
mtnigagm'.  The  writ  of  attachmoit  was 
levied  befcnre  the  assignment  for  the  boiefll 
of  creditors  was  executed.  We  do  not  think 
it  Is  necessary  to  further  elabwate  the  ques- 
tion, nor  to  discuss  the  effect  of  adjudged 
caaea  dted  by  counsd.  It  api>eBr8  to  us  that 
an  examlnatimi  of  the  whole  of  the  said  act 
la  sufficient  to  fastity  the  correctness  ot  the 
conclusion  which  we  liave  reached.  Ito 
whcAo  purpose  is  to  authorlae  an  attacbmat 
or  execution  in  such  cases  by  paying  or  se- 
curing the  mortgagee.  It  contains  no  provl- 
slcm  authorizing  the  mortgagor  to  interfere 
with  the  proceeding.  The  case  Is,  In  effect,^ 
iwedsely  in  the  same  attitude  that  it  would 
be  if  tiie  mortgagee  had  expressly  wsived  his 
right  to  payment  of  the  mortgage,  and  as- 
seaited  to  the  levy  of  an  attachment  «n  the 
^npialj.  Affirmed. 


ADT  T.  FREEMAN. 
(Supreme  Court  of  Iowa.   Feb.  7,  18M.) 
In^unotion  Bond — Davaobb  — Attorkkt's  Faac. 

1.  A  lessee  was  pr^Mrlng.to  remove,  on  th» 
ground  that,  by  certam  changes,  he  was  de- 
prived of  light.  The  lessor  broaght  suit,  didm- 
ing  a  landlord's  lien  on  personalty  on  premises 
for  rent  due  or  to  become  due,  and  prayed  an 
injunction  againat  its  removal.  Three  days  Aft- 
er service  of  the  injunction,  the  lessee  gave 
bond,  and  removed  his  propertr,  and  later  recov- 
ered a  decree  In  the  aulL  He/d,  that  the  in- 
junction not  being  the  only  relief  demanded,  nor 
any  motion  being  made  to  dissolve,  the  lessee 
could  not  recover  attorney's  fees  as  damages  on 
the  bond. 

2.  Judgment  wffl  not  be  reversed  to  en- 
able aM>eUant  to  recover  nominal  damages. 

Appeal  from  district  court,  Muscatine  coun- 
ty; W.  F.  Brannan,  Jodge^ 

This  Is  an  action  to  recover  damages  on  an 
Injunction  bond.  There  was  a  trial  by  Jury. 
At  the  dose  of  flie  lntrodnctl<m  of  the  iflaln- 
tUCs  evidence,  im  motion  of  deftedanf  s  oran- 
sel,  the  court  Instrocted  Uie  Jniy  ttmt  the- 
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plalnttfl  bad  flUlul  to  tntroduce  axxf  crldeoee 
In  rapport  ot  the  allegationa  of  his  petition, 
find  tbere  should  be  a  rerdlct  for  tbe  defmd- 
nnt.  The  plaintiff  appeals  from  tbe  judgmoit 
upon  a  verdict  returned  In  obedienoe  to  «be 
said  tautractton  of  tiie  court 

N.  Boeenberga:  and  Detwller  &  Doran,  ttx 
appellant   Rlchman  &  Bark,  for  appdlea 

BOTH  BOOK,  S.  1.  It  appears  from  tbe 
record  that  tbe  defendant  Freeman,  leased 
<^ce  rooms  to  the  plaintiff,  Ady,  for  a  term 
of  years.  Plaintiff  Is  a  phyddan  and  mxr- 
geon,  and  occiqtied  the  office  in  the  iH^ctioe 
at  his  profesrion.  Tbe  lease,  by  its  terms, 
did  not  expb%  mitU  Angost  1,  188a  While 
Ady  was  In  poesesslott  of  the  offloe,  Freeman 
enlarged  a  porch  abore  the  windows  of  one 
of  the  rooms.  Ady  claimed  that  the  change 
made  In  tbe  porch  obstrocted  Uie  light  In  his 
rooms.  There  was  some  controrersy  about 
the  mattw.  and  Ady  leased  other  rooms,  and, 
while  pr^iarlns  to  more  from  the  defendant's 
rooms,  the  defendant,  on  the  27th  day  of  Sep* 
tember,  1887,  oommenoed  a  suit  against  Ady, 
claiming  a  landlord's  Urn  on  the  perscmal 
pn^terty  in  the  rooms,  and  that  $8  was  dne 
on  rent^  and  that  918.7B  would  become  dne 
on  tbe  last  day  of  encb  month  during  the 
term  of  the  lease,  and  that  Us  Hen  would  be 
lost  If  Ady  removed  the  personal  property. 
Judgment  was  demanded  for  such  sums  as 
mlgiit  become  due  at  tbe  time  ot  tbe  final  dis- 
position of  the  cause.  A  writ  of  Injunction 
was  prayed  for  and  Issued,  restraining  Ady 
from  removing  the  prc^terty  upm  which 
Freeman  tiafmed  his  lien.  Ttiree  days  after 
the  service  of  tbe  writ  of  Injunction,  Ady 
gave  a  bond  to  pay  any  damages  and  costs 
that  might  be  ad^idged  against  blm  In  tbe 
action,  and  the  injunction  was  thus  prac- 
tically dissolved,  or  rather  superseded,  and 
Ady  removed  bis  property  from  Freeman's 
rooms.  The  said  cause  was  afterwards  tried, 
and  a  decree  was  entered  in  fliror  of  Ady. 
Tlila  action  was  brought  to  recovor  9S00  dam- 
ages on  the  Injunction  twnd. 

Tbe  principal  question  In  tbe  case  Is  wheth- 
er the  plitintiff  la  entitied  to  be  reimbursed 
for  attorney's  fees  in  procuring  a  dissolution 
(tf  the  Injunction.  The  amount  demanded 
for  that  service  is  |100.  The  district  court 
was  of  opinion  that  plaintiff  was  not  entitied 
to  recow  attorney's  fees.  We  concnr  in  tbat 
opbilon.  We  have  set  out  tbe  claims  of  tbe 
parties  in  tbe  suit  In  which  the  injunction  is- 
sued, for  tbe  purpose  of  showing  that  the 
plaintiff  Is  not  entitied  to  attorney's  fees  for 
procnrlng  a  dissolution  of  tbe  Injunction.  Tbe 
injunction  was  not  the  only  relief  demanded. 
Jndgmmt  wss  prayed  for  the  rent  due  and  to 
become  due  up  to  tbe  time  of  tbe  triaL  No 
motion  wu  mads  to  dissolve  tbe  injanetiim. 
So  tMX  ss  any  right  to  recover  damages  pend- 
ing tike  salt  wss  lnv<dved,  tbe  Injunction  was 
praotically  dissolved  Iqr  giving  the  bond  In 
tlirfs  dsTS  sfter  it  waa  tamed.   It  does  not 


sppesr  that  toanaA  perftinned  any  servlees 
whatever  in  procuring  a  dlssolntion  of  the 
injunction.  Tbat  no  attom^'s  fees  can  bo 
recovered  in  such  caMS,  see  lAngwortby  r. 
HcEtivc7,  25  Iowa,  49;  OarxoB  Go.  v.  Iowa 
R.  It.  Ga,  B8  Iowa.  689,  6  N.  W.  <»; 

2.  It  Is  urged  that  tiie  court  emd  in  refos- 
ing  to  pOTnit  the  plaintiff  to  prove  damagea 
whldi  be  dalmed  aotrued  to  blm  by  reaaoo 
of  being  prevented  from  moving  his  property 
from  the  office  for  three  days.  It  may  be 
tbat  by  applying  tedudoal  mles,  tbe  plalntlfl 
could  have*  shown  some  damages;  bat  our 
examination  of  the  case  leads  ns  to  the  ocm- 
elusion  tbat  tbe  leglUmata  dam^jo^  sside 
from  tbe  claimed  attorney's  fees,  were  so  In- 
considerabLe  as  to  come  within  tbe  well- 
known  rule  that  a  oauss  will  not  be  reversed 
to  enable  a  partr  to  recover  nomlnsl  dam- 
ages. Other  questions  are  made,  which  we 
think  do  not  dranand  nmslderatlon.  Tbe 
judgment  of  ttie  district  court  Is  ajBrmed. 


PATTZRSON  V.  OMAHA  Sk  O.  B.  RAIL- 
WAT  &  BRIDOB  CO. 

(Supreme  Court  of  Iowa.   Feb.  2,  18M.) 

Ihjdbt  to  Pasbengbb  Aliortins— iHaTaDOUoira 

— HlBCOKDDCT  OV  JOBT. 

1.  In  an  action  fOr  personal  injuries  alleged 
to  have  been  caoaed  by  the  midden  atartinir  of 
defendant's  street  ear  as  plaintiff  was  allshtinc 
where  the  evidence  is  conflicting  on  tbe  iasoe 
whether  the  car  aetoally  stopped  or  not  before 
plaintiff  tried  to  alight  a  finding  of  tiie  Jury 
that  it  stopped  Is  conclarive. 

2.  It  was  customary  for  the  car  to  >top  to 
allow  passengers  to  alight  on  tiie  farther  side 
of  the  avenue  crossed  by  the  track.  The  acci- 
dent bai^ned  aa  plaintiff  was  trying  to  alight 
on  the  near  side  of  the  avemie.  HM,  thmt  tt 
was  proper  to  instruct  that  If  the  car  stomed 
at  the  place  alleged,  tbouRh  not  to  allow  plain- 
tiff to  alight,  and  if  defendant's  employes  knew, 
at  shonld  have  known,  that  plaintiff  wu  trying 
to  alight,  thm  tbe  starting  ot  tbe  car  waa  oc** 
ligeoce. 

3.  Such  instruction  was  appropriate,  thongh 
the  petition  alleged  that  the  car  stopped  "for 
tbe  paipose  of  permitting  the  said  ptaintiff  to 
get  off[2  since  aach  averment  was  sorplasaM. 

4.  To  an  intcrrogatoiy  as  to  the  mieed  of  a 
street  car  at  the  time  It  reached  the  avenne* 
and  as  It  wan  crossing  the  same,  the  jury  an- 
swered, "Don't  know.'^  Btid,  that  since  defoid- 
ant  admitted  that  tbe  car  was  "slowed  down 
almost  to  a  standstill."  and  plaintiff  contended 
tbat  It  stopped  entirely,  tbe  answer  was  not 
important,  and  tbe  Jury  was  not  gnUty  of  Re- 
conduct 

Appeal  from  district  court,  Pottawattamie 

coonty;  A.  B.  Thoniell,  Jndg& 

Tbe  defendant  company  operates  a  Bne  of 
street  railway  on  some  of  tbe  streets  In 
Council  Btuffs,  Iowa,  and  in  Omaha,  K«b^ 
Tbe  plaintiff  resided  In  1880  tn  Goonca 
Bluffs,  and  was  nnployed  ss  a  drangbts- 
woman  tn  an  office  in  Omaba.  She  traveled 
to  and  from  hw  work  on  d^endant's  ran- 
■way.  On  tbe  2Stb  day  ot  October,  1880.  as 
she  was  retamlng  to  ber  borne,  snd  was 
alighting  from  tbe  car  at  Fifth  avraoe.  In 
I  Ooundl  Bluffs,  she  fell,  and  was  permaneBtly 
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lajuTed,  and  fhfs  actlott  to  to  recorer  fa«r  dam- 
age. Her  claim  la  that  the  cat  stopped  for 
her  to  aBght,  and  iraa  then  negligent^  start- 
ed, canalng  her  tnjnry.  The  answer  pots  In 
iBsne  the  fact  of  negligence,  and  the  cause 
was  tried  to  a  Jnry,  that  returned  a  verdict 
for  plalnticr,  and  the  defendant  appealed. 

Wright  &  Baldwin,  for  appellant  Dono- 
ran  &  Erana,  f «r  «ppeUM. 

ORANGBR.  0.  J.  1.  There  la  ft  claim  that 
the  verdict  la  without  support  In  the  er- 
Idence.  Where  defmdant's  line  croBsed  Fifth 
avesme  Is  where  plaintiff  was  In  the  habit 
of  transferring  or  alighting,  at  the  tnterseo- 
tfen  of  Pearl  street  and  Fifth  aTeame.  TTie 
car  approached  Fifth  avenue  on  Pearl  street 
from  the  north.  The  custom  of  the  company 
was  to,  and  its  rules  required  that  the  car 
^MUld,  eroas  the  avorae  befwe  stopping  for 
passensefs  to  alight  This  would  require  the 
plaintiff  to  alight  <m  the  south  side  of  the 
avenne.  As  she  claims,  the  car  stopped  on  j 
the  n<a^  side,  and,  as  she  was  aUghtfng,.  It 
started  suddenly,  throwing  her  to  the  ground, 
resulting  In  her  Injury.  There  Is  no  dispute 
but  that  plaintiff  attempted  to  alight  from 
the  car;  that,  In  so  doing,  she  fell,  and  was 
Injured;  bat  It  Is  In  dispute  whether  or  not 
the  car  actually  stopped,  or  merely  "slowed 
down  almost  to  a  standBtHI,"  In  order  to 
make  a  switch.  The  court  under  the  ftva> 
ments  of  the  petition,  held  that,  to  enable 
plaintiff  to  recover,  she  must  show  that  the 
ear  actually  stopped,  and  was  negligently 
started,  resulting  in '  the  Injury.  The  jury 
q>ecially  fonnd  that  the  car  did  stop  before 
It  reached  the  south  side  of  Fifth  avenue, 
and  also  that  it  was  not  in  motion  when 
she  attempted  to  alight.  These  findings  were  I 
made  under  a  plain  conflict  of  evidence  as  to  I 
the  facta  The  plaintiff  testified  that  when  | 
the  car  left  Broadway,  and  turned  Into  Pearl  ; 
street,  she  requested  the  conductor  to  let  her  j 
«ff  at  the  courthouse,  and  be  said,  "All  right"  | 
She  said:  "We  hadn't  Quite  reached  the  ' 
courthouse  when  the  conductor  turned,  and 
called  'Fifth  Avenue,'  and,  as  he  called,  the 
car  began  to  slatft  up,  and  we  hadn't  more 
than  reached  the  switch  when  the  car  stop- 
ped. •  *  *  When  the  conductor  called 
'Fifth  Avenue,'  I  prepared  to  get  off,  and, 
fast  as  the  car  stopped,  I  attempted  to  get 
aB,  but  I  did  not  more  than  touch  one  foot 
to  the  ground  when  the  car  started,  and 
threw  me  to  the  pavement."  She  further 
said:  "The  car  sometimes  stopped  at  the 
north  side  of  Fifth  avenue,  and  sometimes 
at  the  south  side  of  Fifth  ovenue.  •  •  • 
The  car  atoppod  more  times  north  of  Fifth 
avenue  than  south.  I  think  a  half  dozen 
times  would  covtsr  all'  the  times  I  got  off  on 
the  north  side  of  Fifth  avenue."  She  also 
said  that  it  was  customary  for  the  cars  to 
stop  for  bcr  on  the  north  side  of  Fifth  ave- 
nne when  she  requested  it.  These  facts  are 
denied  lay  witnesses  for  the  defendniit,  but 
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the  state  of  the  evidence  is  not  such  as  to 
permit  us  to  disturb  the  findings  of  fact  by 
tbe  }nry.  It  Is  not  Important  that  we  should 
discuss  tile  details  of  the  evidence. 

2.  Tbe  following  is  the  tenth  instruction 
glv^  to  the  jury:  "tt  the  evidence  shows 
that  tbe  employes  of  the  defendant  had  stop- 
ped the  car  on  which  plaintiff  was  riding  at 
the  place  where  it  Is  claimed  the  accident  oc- 
curred, but  falls  to  ahow  that  such  stop  had 
been  made  for  the  purpose  of  allowing  the 
plaintiff  to  alight  therefrom,  then  whether 
the  act  of  the  defendant's  employes  In  mov< 
Ing  said  car  forward  when  plaintiff  was  at- 
tempting to  alight  therefrom  would  be  neg- 
ligence or  not  would  depend  upon  whether 
said  employes  knew,  or  in  the  exercise  of 
Oue  dlUgence  and  care  ought  to  have  known, 
before  starting  said  car,  and  in  time  to  avoid 
the  Injury,  that  plaintiff  was  attempting  to 
alight  therefrom.  It  was  tbe  duty  of  the  de> 
fendant'B  employes,  in  tbe  oporatlon  of  de- 
fendant's cars,  to  exerdse  the  highest  de- 
gree of  diligence  and  care  to  avoid  injury 
to  passengers;  and  if  the  erldencs  shows 
tliat  they  had  stopped  the  car  upon  which 
plaintiff  was  riding  at  the  time  in  question 
at  or  near  the  point  where  It  Is  claimed 
tlte  injury  occurred,  but  falls  to  show  that  'It 
was  stopped  for  the  purpose  of  enablliic 
plaintiff  to  get  off,  but  does  show  that  tbe 
defaidant's  employes  knew,  or  In  the  exercise 
of  due  care  ought  to  have  known,  In  time  to 
avoid  the  injury  to  plaintiff,  that  plaintiff 
was  attempting  to  alight  from  said  car,  and, 
under  such  drcumstances,  started  said  car 
forward  while  plaintiff  was  attempting  to 
alight  such  act  on  their  part  would  be  negli- 
gence; and  if  such  nsgl^nt  act  cansed 
plaintiff's  Injury,  without  negligence  on  lur 
part  directly  contributing  thereto,  defend- 
ant would  be  liable  therefor."  The  criticism 
upon  the  Instruction  Is  that  it  raises  a  new 
Issue  In  tbe  case,  because  tbe  petition  al- 
leges thot  the  car  "stopped  for  tbe  purpose 
of  permitting  the  said  plaintiff  to  get  off," 
and  the  Instruction  permits  a  recovery  with- 
out reference  to  the  piu'poae  for  which  the 
ear  was  stopped.  The  argument  overlooks  a 
very  Important  part  of  the  Instruction,  where- 
in It  permits  a  recovery  only  in  case  the 
employes  knew,  after  the  car  bad  stopped, 
that  plaintiff  was  attempting  to  alight,  or 
In  the  exercise  of  due  care  should  have 
known  It  and  then  started  the  car,  resulting 
In  her  Injury.  The  purpose  or  intention  In 
stopping  the  car  was  not  of  the  gravaraMi  of 
the  action.  It  was  not  a  material  or  necos^ 
sary  fact  to  be  found  in  the  process  of 
reaching  a  vwdlct  As  an  averment  hi  the 
petition,  it  was  merely  surplusage.  As  a 
matter  of  evidence,  It  would  be  Important  as 
showing  actual  knowledge  of  her  attempt  to 
alight  abd  this  knowledge  Is  what  the  dis- 
tilct  court  adopted  as  a  controlling  fact,  from 
which  negligence  could  be  found  In  starting 
tbe  car.  If  tbe  employes  knew  of  her  at- 
tempt t»  aUght  either  from  tbe  flact  that  tbe 
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car  wM  stopped  for  that  purpose,  or  from 
any  otber  Jtect,  or  in  Uie  exwdse  of  dw  car« 
they  ■boold  hare  known  It,  the  mle  ot  the 
Instruction  Is  that  it  was  netflgence  to  start 
It  while  she  was  aUghtlng.  The  rnle,  as  a 
propo0itl<Hi  of  law,  Is  hardly  open  to  qow- 
tion,  and  the  erldmoe  In  the  case  fnlly  Justi- 
fies the  glrluff  of  It 

3.  Among  the  Interrogatories  snbmitted  to 
the  jnry  was  the  foUo^iring:  "At  what  speed 
was  the  train  In  question  moving  jnst  prior 
to  the  time  It  reached  Fifth  avenue,  and  aa 
It  was  crossing  Fifth  avenne?"  The  Jury  an- 
awOTed:  "Don't  know."  This  is  urged  as 
misconduct  The  answer  was  not  Important 
Defendant  admits  tibat  the  train,  at  the  point 
In  qaoBtlon,  was  "slowed  down  almost  to  a 
standstill,**  and  plalntllf  cont^ds  that  it 
stopped  entirely.  The  speed  of  the  train  at 
other  times  is  not  Important,  and  It  seems 
to  have  been  a  t^estlon  tm  whlcb  the  jury 
did  not  agree,  or  oonkt  not  reach  a  cmcln- 
sion.  Admit,  toe  the  purpose  of  the  case, 
almost  any  answer  that  In  reason  could  have 
be«i  given,  and  it  could  not  affect  the  result 
In  ttie  case.  It  was  not  an  idtlmate  foct 
There  are  complaints  as  to  <me  ot  two  other 
Instmcticms,  and  some  general  comiflalnts  aa 
to  the  tnatmctiona  as  a  whole,  as  that  th^ 
wer«  nnfatar  to  the  defendant,  bnt  we  tUnk 
the  complaints  are  without  merit  The  case 
seems  to  us  to  have  been  fairly  sabmltted, 
and  the  Judgment  Is  affirmed. 


FILLMORB  V.  HINTZ  et  al..  (J.  L  OASB 
THRESHING  B£ACH.  CO.,  Interreaer.) 
(Sm  veme  Court  of  Iowa.    Feb.  6,  1891.) 

AmAin-JuuBDionoNAi.  Amodmt^Amskdbd  A» 
8TBA0T— Costs. 

1.  Interrener  haTlng  admitted  the  receipt 
of  money  bringing  his  claim  below  |100  and 
Done  of  the  parties  diqiating  his  right  to  the 
money  recdved,  his  aroeat  will  be  dismissed; 
Code,  f  8173,  doiying  an  appeal  where  the 
amount  in  controversy  Is  less  than  flOO,  and 
no  question  of  law  la  certified,  and  no  Interest 
in  land  involved. 

2.  Anpellanf  8  abstract  having  been  soffi- 
ciendy  lall  and  correct  except  as  covered  by 
three  pages  of  appellee's  amended  abstract,  the 
latter,  except  such  pages,  will  be  stricken,  and 
the  coats  thereof,  and  of  appellant's  amended 
abstract  and  tianaeript  of  evidence,  made  necea* 
sarir  by  ^pellee's  abstract,  will  be  taxed  to 
pplfee. 

Appeal  from  district  court  Bnena  Vista 
county;  Lot  Thomas,  Judge. 

Actkm  in  equity  fOr  Judgment  on  three 
promissory  notes  aggregating  98,360,  execut- 
ed tv  ^  defendant  Carl  Hints  to  Doris  Pe* 
ten  or  or6ec,  in  consideration  for  certain 
land  purchased  from  WUlard  Petors.  Also 
for  decree  fooedoalng  a  mortgage  on  said 
land,  executed  by  the  d^endanta  to  secure 
said  notes.  The  plaintiff  alleges  that  said 
notes  were  transferred  to  him  before  ma- 
turity, and  fliat  he  Is  the  owner  thereof.  The 
defmdants  answered,  admitting  the  exeoor 
tlM  of  said  notes  and  mortgage,  and  alleg- 


ing as  defense  in  nbstance  as  follows:  That 
at  the  time  of  the  execntlcn  <tf  said  notes 
and  mortgage  they  were  deposited  with 
plaintiff  in  pursuance  of  a  written  agreemoit 
set  out  to  be  held  by  him  In  trust;  that  If 
said  Doris  and  William  Pet«s  would  perfect 
the  title  to  said  land  vrithln  one  year,  and 
present  a  satisfactory  abstract  the  money 
paid  and  the  notes  and  mortgage  woe  to  be 
dellvoed  to  DmIs  and  William  Petos,  otii' 
erwlae  they  were  to  be  returned  to  Carl 
Hints.  Defendants  allege  that  plaintiff  has 
no  other  interest  In  said  numey  and  notes, 
and  that  the  title  to  said  land  was  not  per- 
fected  as  agreed  upw.  Plaintiff,  in  reply, 
denies  that  the  title  was  not  perfected,  and 
all^rea  that  he  notified  defradanta  Uiat  be 
was  going  to  turn  over  said  money,  notes, 
and  mortgage,  and  that  no  objection  was 
mad&  Intorenw,  after  alleging  that  Wil- 
liam Peters  was  Indebted  to  it  on  two  pcom- 
lasozy  notes  tor  9226  each,  one  due  January 
1,  1880,  ai^  om  January  1,  1890,  aU^ea  In 
substance  as  follows:  That  at  the  time  tiie 
$2po  was  paid  by  the  defendants  on  the  land 
and  said  notes  and  mortgage  were  executed 
and  deposited  with  the  plaintiff,  to  wtt  De- 
cember  4,  1888,  it  was  agreed  between  the 
plaintiff,  F.  H.  Helsd,  attran^  for  Inter- 
vener, and  Doris  and  William  Veten  tliat 
the  notes  ot  defendant  were  in  fact  Hie  prop- 
erty of  WUllam  Peters;  that  the  plalntur 
should  hold  the  same  until  the  title  toi  said 
land  should  be  perfected,  and.  If  the  name 
should  be  perfected,  and  the  notes  ahoold 
become  the  property  of  William  Peters  or 
Doris  Peters,  that  they  should  stlU  be  held 
by  plaintiff,  and  whatever  payment  ahoold 
be  made  on  the  same  should  be  tamed  over 
to  taitervener  <m  said  two  notes  until  the 
same  were  paid.  That  In  owfwmlty  witti 
said  agreement  Intervener  received  from 
plaintiff,  on  or  about  AprU  11, 1889,  for  Wil- 
liam and  DotIs  Peters,  9240  out  of  the  pro- 
ceeds of  the  sale  of  said  land.  "That  on  or 
about  the  time  the  Interest  became  due  on 
the  notes  sued  on  by  the  plaintiff  the  aald 
defendant  Carl  Hints  told  C  W.  FOImore 
that  he  was  ready  to  pay  tlie  interest  on 
said  notes  if  he  could  have  the  same  indors- 
ed, and  the  said  Fillmore  said  be  did  not 
know  where  they  were,  and  the  said  Oarl 
Hints  deposited  the  money— 9235.20-lii  the 
Farmon'  Bank  at  PetersMi,  Iowa.  Tbat  on 
or  about  the  22d  day  ot  May,  1890,  yoor  In- 
terrener  received  from  said  Doris  Peters  an 
order  In  writing  as  follows:  'Salon,  Ore- 
gon, May  22nd,  1880l  Pay  to  theorder  ot  the 
J.  I.  Gaae  Threshing  Machine  Co.,  of  Bactne. 
Wis.,  two  hundred  and  thirty>flve  and  20-10t> 
doUarg,  or  amount  deposited  in  my  name. 
Doris  Peters.  To  Farmer^  Bank,  Feteraon. 
Iowa.  Witness:  B.  A.  D.  Strfkeln.'  Ilmt 
on  said  order  the  luterv«kM-  was  paid  the 
Intocst  deposited  by  Cart  Hints  on  the  notes 
sued  mi  by  the  said  plaintiff,  via.  9285^ 
That  afta  allowing  the  credits  from  the 
sources  as  afwesald,  there  remains  dne  on 
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tbe  lint  note,  and  nnpaid,  tbe  nun  of  151.64, 
and  on  the  second  note  the  snm  ot  f4,  with 
Interart  on  both  of  said  notes,  together  ^th 
attwneT'B  fees."  Intorenw  further  allies 
that  If  plaintiff  purchased  said  notes  as  he 
claims,  he  did  so  with  foil  knowledge  of  ttie 
matters  set  out  In  Its  petition,  and  subject 
to  said  agreemoit;  that  wnilam  Peters  Is 
the  actual  owner  of  said  notes,  subject  to 
said  agreemoitB;  and  that  he  and  Dmls 
Peters  are  nonreddents  of  this  state.  Inter- 
rener  asks  that  the  notes  sued  on  be  declared 
the  property  of  William  Peters,  subject  to  the 
rights  of  Cari  Hlntz  and  of  intervener;  that 
William  and  Doris  Peters  be  made  parties; 
that  intwrener  hare  judgment  against  Wil- 
liam Peters  in  the  sum  of  965.54,  together 
wltb  Interest,  attom^'s  fees,  and  costs;  that 
a  writ  of  attachment  Issue  against  the  prop- 
erty of  William  Pet^  and  the  notes  sued  on 
be  levied  on  and  sold  to  satisfy  the  claims 
of  intervener,  or  that  they  be  held  by  the 
plaintltr,  as  trustee,  tor  int^venw;  and  that 
plaintiff's  action  be  dismissed.  Plaintiff,  In 
answer  to  said  petition  of  intervention,  ad- 
mits that  William  Peters  sold  the  land  to 
Carl  Hintz;  that  he  afterwards  deeded  It  to 
Doris  Peters;  admits  the  execution  of  the 
notes  and  mortgage;  and  that  Peters  and 
wife,  Doris,  executed  a  deed  to  Carl  Hlntz, 
and  that  $240  was  paid  to  Interrenor.  He 
denies  every  other  allegation  in  said  petition 
and  specifically  denies  that  an  agreement 
was  enta-ed  into  as  alleged.  Judgment  and 
decree  of  foreclosure  were  entered  In  favw  of 
plaintiff  against  the  defendant,  and  judg- 
ment dismissing  intervener's  petltl<»i,  and 
for  costs.    Intervener  alone  appeals. 

Iknest  a  HerrldE,  for  appdIauL  Parkor 
*  Richardson,  for  appellee. 

GIVfilN,  3.  1.  The  first  question  presMited 
by  the  record  is  whether  this  court  has  juria- 
dtctlMi.  Code,  §  8173,  provides:  "But  no 
appeal  shall  be  taken  in  any  cause  in  which 
the  amount  In  controversy  betweoi  tlie  par- 
ties, as  sho^  by  the  pleadings,  does  not  ex- 
ceed one  hundred  dollars,  unless  the  trial 
Judge  shall  certify  that  such  cause  invcdves 
the  determination  of  a  question  of  law  upon 
which  it  Is  desirable  to  have  the  opiniw  of 
the  snpreme  court,  but  this  limitation  shall 
not  affect  the  right  of  appeal  In  any  cause 
in  which  is  Involved  any  Interest  In  real 
property."  There  is  no  question  but  that 
an  appeal  would  lie  from  the  Judf^ment  In 
taTor  of  the  plaintiff  against  the  defendants, 
bat  no  appeal  has  been  taken  from  that 
Judgment  The  contention  is  whethtf  the 
amount  In  controversy  between  intervener 
and  plaintiff  exceeds  $100.  It  Is  admitted 
In  the  petition  of  intervention  that  two  pay- 
ments were  made  upon  the  two  notes  of 
WUUam  Peters  to  Intervener,  one  of  |235.20 
and  one  of  |240,  and  that,  allowing  these 
credits,  only  ^.64,  with  interest,  remains 
unpaid.  It  is  tor  this  amount  that  Intervener 


asks  judgment,  and  Qiat  the  notes  sued 
iQKm  be  held  subject  to  the  paymrat  thereof. 
The  notes  sued  upon  pro^e  ftv  7  per  cent. 
Interest,  payable  annually*  "iwlnolpal  and  in- 
terest payatAe  at  Peterson  Bank,  Peterson, 
Iowa."  The  petltltm  of  Intoroitltm  shows 
ttiat  about  the  time  the  first  year's  intweat 
became  due  Bfr.  Hintz  Inframed  plaintiff  that 
he  was  ready  to  pay  the  Intwest  If  he  could 
hare  the  same  Indwsed  cm  the  notes,  and 
that  plaintiff  tcSA  him  he  did  not  know 
where  the  notes  were,  whereupon  Mr.  Hints 
deposited  the  sum  of  9236.20  in  said  bank  In 
paymott  of  said  intoest  That  afterwards 
Doris  Peters,  to  whom  the  notes  were  pay- 
able, sent  the  written  order  set  out  to  tnt^- 
vener  on  the  bank  for  said  money,  and  that 
on  said  wder  the  same  was  paid  to  Int^ven- 
er  on  account  of  the  indebtedness  of  William 
Peters.  Intervener  concedes  that  If  it  Is  al- 
lowed to  retain  the  9286.20  there  Is  less  than 
9100  due  to  It,  but  contends  that,  as  plaintiff 
denies  the  trust  alleged  by  Intervener,  he  is 
Insisting,  as  against  intervener,  that  he^  and 
not  lnt«Tener,  Is  entitled  to  said  9236.20; 
therefore,  that  that  amount  is  in  controversy. 
It  will  be  observed  that  Int^vener  admits  the 
receipt  of  the  9236.20,  and  we  think  the 
pleiidtngs  fall  to  show  that  Its  right  to  that 
amount  is  questioned  by  any  of  the  parties 
to  the  actl(Hi.  Peters  and  wife,  together 
with  the  plaintiff  and  the  defendants,  were 
made  parties  defendant  to  the  petition  of  In- 
tervention. Neither  Peters  and  wife  nor  the 
defendants  answered  the  petition,  nor  do  thi 
defendants  make  any  claim  tar  a  credit  on 
account  of  the  deposit  of  said  9235.20  as 
against  the  plaintiff,  nor  ask  to  recover  the 
same  from  the  intervener.  The  plaintiff 
makes  no  cUlm  to  said  9236.20,  nor  does  he 
deny  the  ri^t  of  Intervener  to  keep  the 
same.  That  payment  to  Intervener  was  by 
direct  authority  from  Mra  Pet^  the  payee 
In  the  notes,  and  was  made  on  behalf  of  her 
husband,  and  on  account  of  his  indebtedness 
to  intervener.  Whethor  this  payment  of 
9235.20  was  made  In  pursuance  of  the  agree- 
ment alleged  by  Intervener  or  simply  because 
of  the  Indebtedness  of  Mr.  Peters  to  inter- 
vener, we  need  not  inquire  nor  need  we  In- 
quire as  to  the  reastms  for  or  effect  of  not 
allowing  this  payment  as  a  credit  to  defend- 
ant Carl  Hints.  Our  jurisdiction  depends  en- 
tirely upon  whether  It  is  shown  by  the  plead- 
ings that  there  Is  an  amount  In  controvo^ 
exceeding  9100-  As  no  one  questions  Inter- 
vener's right  to  retain  this  9236.20,  which  it 
admits  having  received.  It  Is  entirely  clear 
that  the  amount  In  controversy  between  In- 
tervene and  plaintiff  Is  much  less  than  9100. 
It  ft^ows  from  this  conclusion  that  the  ap- 
peal must  be  dismissed. 

2.  Intervener  appellant  moves  to  strike  all 
of  plaintiff's  additional  abstract  except  the 
first  page  and  part  of  the  third  and  ninth 
pages,  and  to  tax  the  costs  thereof  and  of 
appellant's  amendment  to  abstract,  and  the 
costs  of  the  transcript  of  the  evldmce,  to  the 
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plaintiff,  apom  the  ground  that  bis  addltUnial 
abstract  was  uaaeceasaxT.  WbUe  the  ctm- 
trolling  Issne  between  tbe  Intervener  and 
pin  111  tiff  was  whether  tbe  contract  alleged 
by  tnterrener  had  been  made,  the  facts  re- 
latlog  thereto  were  so  biHided  with  ssd 
based  upon  the  facts  bearing  upon  the  Israes 
between  plalntur  and  defendants  that  It  was 
difficult  to  abstract  the  evidence  without  In- 
cluding that  pertaining  to  the  Israes  between 
plalntift  and  defendants.  WbUe  the  leanlag 
vt  the  abstractor  is  apparent  In  both  ab- 
stracts, we  are  led  to  conclude,  npon  oar 
careful  eooimliiatloD  of  both  abstracts  and 
the  transcript,  that  appellant's  abstract  was 
•ufflctentlj  full  aad  correct,  except  as  to 
ports  admitted  In  the  motion,  and  that  appel- 
lee's addltlotial  abstract,  except  die  flnt  page 
and  half  of  the  third  and  ninth  pages,  was 
mmeceasarr.  The  filing  of  tUi  additional 
abalract  rmdered  appellant's  amMtdmentand 
0»  transcript  of  the  evidence  necessary. 
We  think  this  motion  should  be  sustained, 
and  that  the  costs  of  the  addltliHial  abstract, 
except  as  to  two  pages  thereof,  and  of  the 
i^Kllant's  amended  abstract,  and  the  costs 
(tf  the  transcript  ot  tbe  erldenoe,  Aonld  be 
taxed  to  the  plaintiff  M^pe/Oee,  Dismissed. 


BIBBINS  V.  CliABK  et  al 

(Supreme  Court  of  Iowa.    Feb.  2,  1894.) 

Taxm  OS  FiSM  FaonaTT  —  Lisx  on  Paetmbe's 
Land  —  Suit  aqunbt  Covxtt  —  Bsowsbt  cm 
Taxed  Paid. 

1.  Under  Code,  8  865,  which  proTides  that 
tsxes  doe  from  any  person  on  personal  proper^ 
ahall  be  a  Hen  upon  any  land  owned  Dy  aaefa 
yaaoa,  taxes  assessed  on  the  ueraonal  proper^ 
of  a  firm  are  a  lien  on  the  land  of  a  partner. 

2.  Under  Code,  S  8(K,  which  provides  that 
taxes  on  land  are  "a  perpetual  lien  thereon 
against  alt  persoaa  except  the  United  States 
and  this  atate,"  aad  that  taxes  on  personal 
property  "shall  be  a  lien  upon  any  real  property 
owned  by"  the  person  taxed,  the  Tien  of  taxes 
aasesaed  on  personal  property  U  sabject  to  prior 
mortgage  liens  on  the  land  of  the  taxpayer. 
Given  and  Rothrock,  JJ.,  diasentimr.  TlS'ast 
Co.  V.  Young,  39  N.  W.  116,  48  iTV.  1108, 
and  81  Iowa,  732,  overrnied. 

3.  Code,  8  870,  provides  that  the  board  of 
■apervisora  shall  direct  the  treasurer  to  refuud 
to  the  taxpayer  any  tax  erroneously  exacted, 
with  all  interest  and  costs.  Section  2610  re- 
qalrea  unliquidated  claims  to  be  i»«6ented  to 
Uu  board  before  a  suit  can  be  begun  against 
the  county.  Held,  that  a  complaint  against  a 
county  to  recover  taxes  Illegally  exacted,  which 
failed  to  allege  that  the  claim  was  6v«r  present- 
ad  to  the  board,  waa  demurrable^ 

4.  A  purchase-money  mortgags  was  assign- 
ed to  plalntiffj  and  the  land  was  afterwarda  sold 
for  taxes  levied  on  the  personal  property  of  a 
firm  of  which  the  mortgagor  waa  a  member. 
Plaintiff,  in  order  to  protect  her  intarest,  was 
compelled  to  redeem  from  tbe  tax  sale,  Sdd, 
that  plaintiff  cooid  not  recover  from  the  mem- 
bers of  said  firm  other  than  said  mortgagor  the 
amount  so  paid  to  redeem.  Good  now  v.  Stryk- 
er,  10  N.  W.  480,  61  Iowa.  261.  distinguished. 

6.  Plaintiff  could,  however,  recover  such 
amount  from  the  mOTtgagor. 

6,  Where,  in  an  equity  salt,  detfendant  ^s 
to  move  to  transfer  tin  causa  to  the  law  sids  of 


ths  calendar,  he  oanaot,  by  demnrrer,  ralae  tbe 
obiectien  that  plaintiff  should  have  sued  at  hiw. 

Appeal  fn»n  Alstrfct  court.  Polk  county; 
0.  P.  Holmes,  Judge; 

Action  In  eqnl^.  Judgment  and  decree 
fat  defendants.   Plaintiff  appwis. 

W.  H,  Ball7,  for  appellant  ^nrrter. 
DoweU  A  Parrlsb,  fur  appellaa  Folk  caantj. 
Dndlej  ft  Ooffln,  for  ottier  app^leeSi 

KINNB,  J.  L  Tbe  facts  In  Oils  case  ar« 
tbat  daring  the  years  1886,  18S7,  aad  188B 
defen^ts  W.  W.  Clark,  Lavlna  W.  dark, 
and  A.  W.  Fwd  were  copartners  doing  busi- 
ness In  tbe  city  ct  Des  ICoInes  under  the 
firm  name  «f  W.  W.  Clark  &  Co.;  tliat  one- 
half  of  tbe  taxes  iqion  the  personal  pnqierty 
of  W.  W.  Clark  ft  Oo.  f «■  1887  were  not  paid 
by  them,  and  the  mtlre  taxes  uptm  tbeir  per- 
sonal pnq>ert7  for  1888  were  not  paid  by 
them;  that  Novemb^  1,  1888,  M.  W.  Blb- 
blns  sold  and  conveyed  to  W.  W,  Clark  cer- 
tain lots  in  Lee  township,  city  of  Des  Moines, 
subject  to  a  mortgage  of  910.000  and  inter- 
est, wblch  grantee  assumed  and  agreed  to 
pay  as  a  part  of  tbe  pnrdiase  price  of  said 
prop«ly;  that  as  a  part  of  said  transaction, 
and  slmtiltaneonsly  with  tbe  execution  tjt 
said  deed.  W.  W.  Clark,  for  a  part  of  tbe 
purchase  price  of  said  lots,  executed  and  de- 
livered to  Bibbtns  a  purchase-money  mort- 
gage on  said  lots,  (afterwards  assigned  ts 
plslutiff,)  in  which  be  covenanted  tbat  said 
premises  were  free  from  Incumbrance  ex- 
cept said  mortgage  of  $10,000,  and  that  he 
would  warrant  and  defend  the  titie  of  said 
premises  against  all  persons  lawfully  daim- 
Ing  the  same;  that  December  7. 1889,  W.  W. 
Clark  conveyed  the  lots  to  Lavlua  W.  Clari:: 
tbat  January  7,  1890,  plaintiff  obtained.  In 
Polk  county  district  court,  against  W.  W. 
Clark  and  Larina  W.  Clark,  a  decree  fore- 
dosing  said  purchflBe-money  mortgage,  and 
under  a  special  execution  thereon  tbe  lots 
were  sold  to  her  at  sheriff's  sale,  February 
19,  1890,  for  the  full  amount  of  tbe  mort- 
gage debt;  tbat  December  7,  1800^  tbe  treas- 
urer of  Polk  county  sedd  said  lots  at  tax  sale 
to  A.  O.  Miller  for  the  said  unpaid  personal 
prt^erty  taxes  of  W.  W.  Clsrk  ft  Go. 
amounting  to  $399.23,  and  executed  to  him 
a  tax-aale  certUcate;  that  February  20,  1881. 
plaintiff  received  a  sheriff's  deed  for  ssM 
property,  and  on  March  23,  1881,  broogM 
this  action;  that  in  Jannaty,  1891,  after  the 
sheriff's  sale  to  plaintiff,  the  darks  haTlae 
failed  to  pay  interest  on  tbe  $10,000  moot 
gage,  the  bolder  brought  suit  to  foreclose  said 
mwtgage^  and  In  June,  1881,  attee  the  p» 
eat  suit  was  brought,  plaintiff,  to  preveoT 
loss,  and  obtain  an  extenslmi  and  renewal  of 
said  mortgage,  was  compelled  to  pay  said 
personal  property  taxes  and  redeem  from 
said  tax  sate  to  MlUer;  tbat  at  all  of  tbe 
times  aforesaid  W.  W.  dark  and  Lavina  W 
Clark  were  the  owners  of  certain  real  estate 
described,  which  was  prlnuuilj  liable  for 
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■aid  penenal  property  taxes.  Plaintiff  praya 
Judgment  agalaat  PoDc  ooontr,  W.  W.  Gbuk 
*  Co.,  W.  W.  Olarlc,  LaVtna  W.  Clark,  and 
A.  W.  Pordt  and  each  of  them,  for  the 
amount  oC  aatd  taxea.  Interest,  and  eoata; 
that  the  tax  sale  be  set  aaide,  annulled,  and 
ordered  retnmed  and  refunded;  that  defend- 
ants' aald  pK^erty  be  decreed  primarily  Ua>- 
tde  for  nld  tuns,  and  a  special  enontion  to- 
sne  fat  the  sale  thereof;  that  plaintiff  have 
■acta  otbor  and  further  relief  as  in  equity  ifafl 
flo^t  to  reedTft  To  Uie  amended  petittao 
all  of  the  defendanta  demur,  allsKtav  that 
the  facta  stated  do  not  mttQe  plaintiff  te  the 
relief  demanded,  and  defimdant  W.  W.  Oaife 
ftnrtber  aUejdng  that  It  ivcm  the  facta  Bta^ 
ed,  defendant  is  Uabkr  to  plaintiff  for  said 
taxei^  ^alntifl  taaa  a,  oenvlete  anA  adeqaa*e 
remedy  at  law.  The  district  court  liavlnff 
■nstained  the  dnnnrzw^  plaintiff  decked  to 
stand  upon  her  petition  aa  amended,  and 
from  the  mltaiga  on'the  demOTren  and  Oe 
jndjnnoat  Jlsmlashig  her  petition,  and  ftv 
eoata,  ahe  brlasa  thla  appcaL 

2.  Our  statute  ptorldea  that  "taxes  upon 
nol  propoty  a»  hereby  made  a  popetnal 
Uok  theretm  asalnat  all  persona  except  the 
United  Stntea  and  this  state;  and  taxes  due 
from  any  person  upon  peramal  property  ahall 
be  a  lien  upon  any  teal  propeily  owned  by 
such  person,  or  to  which  he  may  acquire  a 
title,  and  Ibe  treaanrer  Is  auOwrlBed  and  di> 
rected  to  ooUeet  the  deUnqnent  taxea  by  the 
sale  of  any  v^vpeetj  upon  which  the  taxea 
are  levied,  cr  any  other  personal  or  real 
IM-operty  belonging  to  the  person  to  whom 
the  taxea  ate  assessed."  Code,  S  886.  The 
taxes  in  controTersy  were  assessed  on  per* 
sonalty  of  the  firm  of  W.  W.  Clark  A  Co. 
The  real  estate  sou^t  to  be  holdon  for  said 
taxes,  and  which  was  sold  therefor,  had  been 
deeded  b7  one  IC.  W.  BIbblns  to  W.  W. 
dark,  a  meuber  ot  said  Ann.  It  Is  dalmed 
tliat,  as  the  taxea  wne  assessed  against  the 
firm  on  Its  pr(verty»  and  aa  the  lots  had  been 
deeded  to  Oark  Individually,  the  case  is  not 
within  the  statute  obore  quoted,  which  makea 
taxes  "due  fmn  any  p»«on  a  lien  upon  any 
property  owned  by  svcb  person;"  Oiat  In 
fact  the  owner  of  the  property  and  the  per- 
son from  whom  the  taxes  are  due  are  not 
the  some,  nie  question  thus  presented  Is, 
may  taxes  assessed  against  a  firm  on  Its  per- 
sonal property  become  a  lien  on  the  Indlrid- 
nal  real  estate  of  a  partner?  While  it  is 
true  that  taxes  assessed  on  firm  property  are 
a  demand  against  the  partnership  as  auch, 
they  are  alao  a  demand  against  each  mem- 
ber of  the  copartnership.  Bach  copartner  Is 
Uable  indlTidually  fbr  the  firm  debts  and  ob* 
limitlona,  and  these  Include  taxea.  Ttaeae 
taxes,  betng  due  from  Clark  as  a  copartner 
as  well  as  fnnn  the  firm,  would  become  a 
lien  optm  his  real  estate.  See  Chapln  t, 
Streeter.  124  D.  S.  560,  8  Sup.  Gt  920. 

&  It  la  c(mceded  by  counsel  that  the  facta 
In  tbla  caae  jveaent  for  onr  determination  the 
aame  questkm  aa  that  InvolTsd  In  the  caae 


of  Trust  Oo.  T.  Tonngj,  81  Iswa,  163,  39  N. 
W.  110,  and  46  N.  W.  1108.   It  was  then 
hold  that  taxes  on  personal  property  which 
became  a  lien  upon  mortgaged  real  estate 
after  f oraclosnre  and  sale  of  the  mortgaged 
premises,  and  prior  to  the  expiration  of  the 
period  of  redemption,  were  a  Uen  superior  to 
any  right  acquired  by  the  hoUers  of  the 
mortgage  by  vhrtoe  at  the  foreclosure  and 
sale  <a  the  property.   On  a  rehearh^,  the 
majority  of  the  court  as  then  constituted  ad- 
hered to  the  doctrine  annonnced  la  the  orlgi- 
j  nal  opinion,  Justices  Granger  and  Robtoson 
j  dissenting.   The  writer,  who  has  since  be- 
)  conn  a  member  of  the  eonrt,  while  appre- 
I  dating  the  ia^ortanoe  of  the  questtou  pre- 
j  seated,  and  being'  fnUy  Impreaaed  wlMi  the 
j  necessity  of  adhering  to  established  prece- 
I  dentsh  is  nerertbeless  unable  t»  concur  in  tbm 
:  opinion  of  the  majority  of  the  court  aa  then 
j  eonstttnted  hi  so  fhr  as  It  relates  to  an 
I  prtoilty  of  llou.   Taxes  become  Uena  l^^  vlr^ 
j  toe  of  statute  only,  and,  xrh&x  created,  the 
:  lien  la  not  to  be  enlarged  tgr  judicial  eon- 
;  sfrncthm.   Gooley,  TsxTn,  444;  I>esty,  TaxX 
p.  734;  Jaffray  t.  Anderson,  08  Iowa,  719, 2i 
N.  W.  627;  Tmat  Oo.  t.  Young,  81  Iowa,  738» 
a&  N.  W.  lie,  and  48  N.  W.  11Q&   Now,  our 
statute  does  not  proride.  either  expressly  or 
by  Implication,  that  taxes  due  upon  personal 
property  diall  be  a  Itoi  upon  real  eatate 
owned  by  audi  person,  superior  to  any  Uen 
then  existing  thereon.   It  simply  says,  oa  to 
snch  taxes,  th^  ahall  be  a  den  upon  any 
real  eatate  he  owns,  or  which  he  may  after- 
wards acquire.   To  h<dd  that  a  mere  statu- 
tory creation  of  a  lien  upon  real  estate,  with- 
out more,  la  equivalent  to,  and  te  be  eon- 
stroed  OS.  creating  a*  lien  snperior  to  exist- 
ing liens  thereon,  la,  aa  It  seems  to  us,  not  on- 
ly oTenrkDng  all  mlea  of  construction,  but  it 
la  lnc(HUdstent  with  onr  holding  In  the  c<m- 
i  stmctlon  of  other  statutes  wh««  rimllar  lan- 
!  guage  Is  employed.  The  statute  provides  that 
i  Judgmenta  of  the  supreme  and  district  courts 
I  of  this  state  "are  lieu  upon  the  real  estate 
I  owned  1^  the  defendant  at  the  time  of  such 
i  rendition,  and  also  upon  all  he  may  snbse- 
i  quently  acquire  for  the  period  of  ten  years 
■  from  the  date  of  the  Judgment."   Code,  I 
j  2882.   It  has  never  be«i  claimed  under  that 
j  statute  that  a  judgment  was  thereby  made  a 
;  lien  prior  to  an  exlating  Hen  npon  the  real 
estate  of  the  party.    Yet,  applying  the  rule 
of  the  mnjority  opinion  In  the  Young  Case, 
It  could  be  said  with  aa  much  reason  as  In 
the  ease  at  Ixir,  that  the  Uen  thus  created 
statute  was  superior  to  all  existing  Hens 
against  the  real  estate  of  tile  judgment  debt- 
or.    So  It  Is  provided  In  bastardy  proceed- 
ings that  upon  filing  tbe  complaint  "a  Hen 
Shan  be  created  npon  the  real  property  of 
the  accused,"  etx.    Code,  S  4717.   Was  the 
claim  ever  made  that  such  a  Uen  was  su- 
perior to  aU  others  tiien  existing  agnlnst  the 
land  of  the  accused?   In  these  and  other 
cases  which  might  be  cited  the  language  ased 
to    ve  tbe  Um  Is  general,  as  In  the  case  at 
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bar.  In  none  of  them  Is  It  said  that  the  lien 
Bhall  be  prior  to  existing  Uens,  but  in  each 
case  the  priority  of  the  lien  Is  left  to  be  de- 
termined by  the  rules  of  law  applicable  to 
oil  liens  in  the  absence  of  special  provisions. 
An  examination  of  our  statutes  will  show 
that  when  the  legislature  has  intended  to 
create  a  lien  which  should  take  precedence 
of  existing  liens,  apt  language  bos  been  need 
to  express  such  Intention,  See  Code,  i  1668, 
and  chapter  100,  Acts  lath  Qen.  Assem.  The 
section  under  consideration  makes  a  clear 
distinction  between  Hens  upon  real  ratate  tor 
taxes  assessed  thereon  and  Uens  upon  real 
estate  for  taxes  assessed  upon  personal  prop- 
erty. In  the  former  case  the  is  "aKainat 
all  persons,"  and  "perpetual;"  In  the  latter 
It  is  simply  declared  that  there  shall  be  a 
lien.  Now,  In  the  opinion  referred  to  this 
language  of  the  statute  Is  so  enlarged  by 
construction  that  in  effect  the  statute  Is  made 
to  say  that  this  lien  upon  real  estate  for 
personal  taxes  shall  be  snp^lor  to  all  other 
a&m  then  existing  against  said  real  estate. 
The  statute  does  not  say  so,  the  legislatnre 
has  not  BO  declared,  nor  can  any  such  result 
be  reached  by  applying  to  this  provision  of 
the  statute  the  same  rule  of  construction  ap- 
plied to  like  language  used  elsewhere  in  the 
Code.  Why  should  a  special  rule  of  con- 
struction be  created  for  this  particular  stat- 
ute f  What  reason  ts  there  for  saying  that 
this  provision,  simply  creating  a  Hen,  means 
more  than  it  says?  In  the  Young  Case  It  Is 
said  in  the  majority  opinion:  "It  is  a  gener- 
al principle  In  our  system  of  taxation  that 
when  taxes  are  made  a  lien  upon  real  estate 
they  become  prior  and  superior  to  all  mwt- 
gage  or  Judgment  liens."  As  to  taxes  as- 
sessed against  personalty  and  by  statute 
made  a  lien  upon  realty,  without  provisions 
for  priority,  the  above  statement,  In  our  Judg- 
uient,  finds  no  support  in  the  authorities. 
Touching  this  question,  the  supreme  court 
of  South  Dakota,  In  the  recent  case  of  Miller 
V.  Anderson,  47  N,  W.  967,  said:  "But,  read- 
ing the  entire  section  1612  together,  it  Is  In- 
explicable to  us  why,  if  the  legislature  in- 
tended to  put  both  real  and  personal  taxes 
on  a  common  footing,  and  make  them  both 
liens  to  the  same  extent  and  of  the  same 
rault,  they  should  not  have  used  terms  at 
least  suggestive  of  such  intent.  If  by  force 
of  a  general  principal,  as  stated  in  the  ma- 
jority opinion  of  the  supreme  conrt  of  Iowa, 
hereinafter  referred  to,  the  lien  declared  was 
necessarily  a  first  one,  why  was  it  not  as 
safe  to  rely  upon  that  principle  In  the  case 
of  real  estate  taxes  as  in  the  case  of  per- 
sonal property  taxes?  As  to  the  former,  they 
were  careful  to  state  that  the  lien  was 
'against  all  persons;'  thus  definitely  fixing  Its 
rank  as  a  Hen;  and  then,  in  direct  contra- 
distinction as  to  personal  property  taxes,  they 
provide  that  they  shaU  simply  be  a  lien. 
Gathering  the  meaning  and  intent  of  this 
net  from  its  language,  <and  this  is  a  primary 
mle  of  construction.)  we  condnde  that  that 
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part  of  said  section  1012  whidi  relates  to 
personal  property  taxes,  gives  a  lien  for  the 
same  to  the  tax  creditor  from  the  time  th^ 
became  due  ajpon  any  real  property  then 
owned  or  subsequently  acquired  by  the  tax 
debtor,  subject,  however,  as  In  case  of  other 
Uens  created  by  law,  to  general  statutes  gor- 
emlng  questions  of  priority  or  rank."  A  ma- 
jority of  the  court  as  now  constituted  la  tn 
fuU  accord  with  the  views  expressed  by  Mr. 
Justice  Granger  in  his  dissenting  oplnlcm  In 
the  Young  Case.  The  writer  has  given  tbis 
question  a  careful  Investigation,  and  Is  cod- 
vinced  that  the  rule  of  the  majority  oplalon 
in  the  Toimg  Case  is  wrong,  and  that  tsy  It 
the  letter  and  spirit  of  the  statute  Is  unwar- 
rantably extended  by  judicial  construction, 
to  the  great  detriment  of  other  Uen  holdos, 
and  an  effect  given  to  that  part  of  the  stat- 
ute never  contemplated  by  the  legislatore. 
All  the  statute  provides  as  to  personal  tax 
being  a  Uen  upon  real  estate  Is  that  It  sbaD 
be  a  Hen,  and  as  such  It  must  be  held  to 
come  within  the  general  role  ttiat  Its  prior- 
ity is  to  be  determined  as  of  the  time  the 
Uen  attached.  In  view  of  the  very  full  dis- 
cussion of  this  question  In  the  Tomig  Oase 
we  need  not  say  more.  The  mortgage  lien 
of  plaintiff,  having  attached  to  the  lots  prior 
to  the  time  the  taxes  on  the  personalty  be- 
came a  thereon,  must  be  held  to  be  su- 
perior to  the  tax  U^  The  case  of  Tmst  Go. 
V.  Young,  heretofore  referred  to,  In  so  far 
as  It  holds  that  taxes  assessed  against  pa- 
Bonal  property,  and  which  become  a  Uen 
upon  real  estate,  are  a  Uen  th«!«on  prior  and 
anperior  to  existing  Uens  thereon,  most  be 
and  Is  overruled. 

4^  Can  the  plalntlfl  recover  from  the  coon- 
ty  the  amount  of  taxes  paid,  with  iDterest 
Uiereon?   Plaintiff  se^s  to  base  her  right 
to  recover  upon  sectl(Hi  870  of  the  Code. 
That  section  provides:   "Tlie  board  of  super- 
visors shaU  direct  the  treasurer  to  refund  to 
the  tax  payor  any  tax,  or  any  portion  ci  a 
tax,  fonnd  to  have  been  erroneously  or  O- 
legally  exacted  or  paid,  with  all  interest  and 
costs  actuaUy  paid  thereon,  and  In  case  an^ 
real  property  subject  to  taxatlui  shaU  be  sold 
for  the  paym^t  of  such  erroneous  tax.  intv- 
est  or  costs  as  above  mentioned,  the  error 
I  or  Irregularity  In  the  tax  may  at  any  time 
I  be  corrected  as  above  provided,  and  shall 
j  not  affect  the  vaUdlty  of  the  sale,  or  the  r\gbt 
i  or  title  conveyed  by  the  treasurer's  deed,  if 
!  the  property  was  subject  to  taxation  for  any 
I  of  the  purposes  for  which  any  portion  of 
the  taxes  tor  which  the  land  was  sold  was 
levied,  and  the  taxes  were  not  paid  before  the 
sale,  and  the  property  had  not  been  redeemed 
from  sale."    If  it  be  conceded  that  plain- 
tiff's case  ts  within  the  provisions  of  this 
statute,  stlU  she  cannot  recover  as  against 
Polk  county.    The  demurra*  is  the  one  usual- 
ly Interposed  in  equitaNe  actions,  and  by  It 
the  sufildency  of  the  facts  stated  to  oonstl- 
tnte  a  cause  of  action  against  the  coontr 
are  questioned.   Under  our  statute,  b^bre 
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one  boldlnff  an  nnUquidated  demand  agalnat 
a  ccnmlT  can  sue  tbereon,  be  miut  iffeaent 
tbe  same  to  the  board  of  snpenrlson  of  the 
roanty,  and  donand  payment  thereof.  Tbte 
Is  prdlmlnaiT  to  fals  right  to  prosecate  an 
nctlrat  against  the  county.  It  la  not  alleged  In 
tbe  un  in  this  case  that  this  daim  was  ever 
presented  to  the  board  ot  BaperrlsMS,  and 
payment  demanded.  Code,  |  2610.  It  we 
treat  the  cbdm  U»  a  refnndtng  as  a  Uqnidat- 
ed  dalm  or  demand  against  the  county,  then 
it  aaeaooB  to  ns  va&ex  the  wording  of  Oode, 
i  8tOt  heretofore  quoted.  It  must  be  resented 
for  aDowance  to  the  board  before  suit  can  be 
Instituted.  It  says  the  board  of  superrlsors 
Shan  direct  the  trensorer  to  refund,  etc. 
COearly  tba  statute  contemplates  that  the 
board  Bhatt  hare  an  c^ntortnnity  to  refund 
witbout  suit,  and  witbont  being  oompelled 
to  pay  fm^er  costs  Incident  to  litigation, 
wbldi  th^  might  be  willing  to  avoid  by  re- 
funding if  they  were  asked  so  to  do  befim 
an  action  was  oomm«eed.  Here  Is  a  par- 
ty claiming  a  refunding  nt  certain  money 
paid  In  redemption  from  tax  sale.  It  Is  rea- 
sonable that  the  board  should  have  an  op- 
portunity to  pass  upon  tbe  Justness  of  his  de- 
mand before  the  county  can  be  put  to  the 
payment  ot  costs.  Brownlee  t.  Marion  Co., 
B8  Iowa,  488,  5  N.  W.  610;  Dickey  v.  County 
of  Polk,  58  Iowa,  289, 12  N.  W.  290;  Richards 
T.  WapeDo  Co.,  48  Iowa,  610. 

6.  Is  plaintiff  entitled  to  a  Judgment  against 
the  other  defendants?  It  was  tbe  duty  of 
tbeae  defendants  to  pay  these  taxes,  and,  as 
we  have  held  in  another  division  of  this  opin- 
ion, that  duty  rested  upon  them  as  a  copart- 
nonhip  and  also  as  IndlTldnals.  Plaintiff 
redeoned  from  a  tax  sale  of  the  real  estate 
for  these  taxes,  being  compelled  to  do  so  to 
protect  her  Interest  In  tbe  land,  and  to  pro- 
cure an  extension  of  the  insurance  com- 
pany's m<Hrtgage  on  the  premises  which  was 
prior  to  her  own  mOTtgage.  The  case  Is 
peculiar.  As  to  all  these  defendants  (except 
W.  W.  Clark)  we  discover  nothing  from 
which  we  can  say  that  a  promise  or  contract 
to  refund  the  amount  paid  by  plaintiff  can 
be  InfOTed.  They  were  under  no  obligations 
to  the  plaintiff  to  pay  these  taxes,  only  in  so 
fur  as  that  as  good  citizens  It  was  their  duty 
to  do  so.  Tbe  taxes  wore  not  assessed 
against  this  land.  Tbe  title  to  tbe  hind  was 
not  in  dispute.  No  beneflt  was  conferred 
upon  their  title  because  plaintiff  made  re- 
demption, for  they  claimed  no  title  to  the 
land.  The  only  conceivaUe  beneflt  of  the 
redemption  to  them  was  that  thereby  an 
obligation  due  from  them  to  the  government 
was  discharged.  If  ono  could  make  another 
bis  debtor  by  simply  paying  his  debt,  then 
justice  would  require  that  these  defendants 
Khonid  l>e  held  liable  to  plaintiff  for  the 
amount  of  their  debt  which  she  has  paid. 
But  it  is  said  that  one  cannot  thus  make  an- 
other his  d^tor  without  the  latta's  request 
or  cfHUoit  Homestead  Co.  r.  Valley  Rail- 
road, 17  Wait  160;  Garrigan  v.  Knight,  47 


Iowa,  B27.  Tbe  case  It  imin»  Goodnov  v. 
Stryker,  81  Iowa,  261,  16  N.  W.  486,  cr  any 
other  called  to  our  attsaHoo,  for  the  reasons 
above  given.  So  far  as  these  defmdants 
(exc^  W.  W.  CBariO  are  concomed,  there 
Is  no  obligation  resting  upon  them  to  reim- 
burse plalntlfl  for  the  amount  paid  by  her  In 
redemptkm  of  tiwse  lota. 

6b  It  seema  to  ua  that  W.  W.  Olark  Is  Im- 
pliedly bound  to  rdmborse  the  idaintlff  for 
the  amoont  she  hat  eq>aided  in  redeonlng 
these  lots  from  tax  sale  with  lnta«st  and 
costs.  He  knew  these  taxes  were  unpaid. 
He  knew  that  ttaey  woold  In  time  beecone  a 
lien  upon  these  lots.  The  payment  of  these 
taxes,  as  we  have  said,  was  a  matter  of  ne- 
cessity for  plaintiff  In  (vder  to  prraerve  her 
lien.  It  was  In  no  srate  a  voluntary  pay- 
ment. In  paying  these  taxes  ahe  was  not 
meddUng  with  that  which  did  not  eoacem 
her.  dark  was  the  owner  of  the  lots.  He 
owed  It  to  the  state  and  county  to  pay  these 
taxes.  As  a  mortgagor  of  plaintiff's  as- 
signor, he  oni^t  not  to  be  permitted  to  take 
advantage  <tf  his  own  negligence  In  Calling 
to  pay  these  taxes,  which  were  outstanding 
when  he  executed  the  purchase-money  mort- 
gage and  which,  although  technically  not 
liens  against  tbe  lots  at  the  time  that  mort- 
gage was  executed,  were  nevertheless  dabns 
against  Clark  which  would  ripen  Into  liens 
in  due  time.  Impairing  the  value  of  the 
security  he  had  gWen  plaintiff. 

We  think,  und«-  all  the  facts  of  this  case, 
plaintiff  should  recover  from  COark.  It  Is 
said  that,  even  If  plaintiff  is  entitled  to  re- 
cover of  Clark,  she  has  adopted  the  wrong 
Und  of  proceedings;  that  she  should  have 
brought  her  action  at  law.  That  question 
cannot  be  raised  by  demurrer.  Having  teUed 
to  move  to  transfer  the  cause  to  the  proper 
side  of  the  calendar  In  tbe  court  below,  de- 
fendants have  waived  the  errm*.  If  any.  In 
the  form  of  the  proceedings.  Code.  {  2519. 
The  court  erred  in  sustaining  tbe  demurrer 
of  the  defendant  W.  W.  Clark,  and  tor  that 
reason  the  decisitm  below  Is  reversed. 

GIVEN  and  ROTHROCK,  JJ.,  dissenting 
as  to  third  division  of  opinion. 


OWBN  V.  OWBN. 
(Supreme  Court  of  Iowa.    Feb.  6,  1894.) 
Divorce — Cbubltt — Pkovooation. 

1.  Defendant  haiband  warn  77,  and  plaintiff 
was  27,  at  the  time  of  their  marriage.  Defend- 
nnt  WEB  Irritablo.  whileplaintiflE  wag  Inconsid- 
erate and  provoking.  He  used  some  violence 
to  her  at  times,  and  once,  after  she  struck  him 

'  with  a  chisel,  wounding  bis  head  and  cutting 
,  Ills  sleeve,  be  pusbet]  ber  to  the  floor  and 
I  bruised  her  cheek.   Wdd,  that  plaintiff  was  not 

entitled  to  a  divorce  for  "crnel  and  Inhumftii 

treatment  enduigering  her  life." 

2.  Violation  of  an  anteimptial  contract  b  no 
ground  for  divorce. 

Appeal  from  district  court,  Allamakee  coun- 
ty; W.  A.  Hoyt,  Jndge. 
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Plaintiff  uks  tbat  ike  be  divorced  from  tba 
d«feadant  oq  the  ground  of  cruel  and  Inhu- 
man treatment  endangering  hw  life,  and  for 
alimony.  Defendant  denies  tlie  aUegatlona 
of  cruel  and  Inbuman  treatment,  and  to 
be  divorced  from  the  plaintiff  on  the  ground 
of  desertion,  and  tbat  a  certain  coaTeyance 
of  land,  executed  at  bla  Instance,  to  the 
plaintifr.  be  set  aside,  and  that  he  be  decreed 
to  be  the  absolute  owner  of  laJd  land.  De- 
cree was  entered  granting  a  divorce  to  the 
plaintiff,  and  for  costs  and  $10Q  attorney's 
fee,  and  giving  to  defendant  the  use  of  said 
lend,  and  requiring  blm  to  keep  the  fences 
and  buildings  thomn  la  good  repair.  De- 
f«idant  appeals. 

BtUwell  &  Stewart  and  V.  S.  Bnrllng,  for 
appellant  Daytim  ft  Dayton,  tn  appellee. 

GIVEN,  J.  1.  These  parties  were  married 
November  22.  1887;  plaintiff,  then  aged  27, 
having  been  recently  divorced  from  a  former 
husband,  and  the  defaidant,  then  aged  77, 
having  had  four  wives,  from  three  of  whom 
be  hod  separated,  and  one  of  whom  was  flien 
living  and  divorced.  Upon  ttadr  marriage 
the  plaintiff  weat  to  live  with  the  defendant 
at  hia  home  upon  the  land  in  question,  and 
thoy  continued  to  live  together  until  July  12, 
1891,  when  she  left  him.  and  they  have  ever 
since  lived  apart  We  first  inquire  whether 
the  plaintiff  has  established  her  all^atlon  of 
such  inhuman  treatment  as  to  endanger  her 
life.  "The  ill  treatment  eontemphited  by  ttie 
statute  Is  any  course  of  conduct  that  endan- 
gers, apparently  or  in  fact  the  physical  safe- 
ty or  health  of  the  other,  to  a  degree  render^ 
ing  it  physically  or  mentally  impracticable 
for  the  endangntvd  party  to  dlsdiarge  prop- 
erly the  duties  imposed  by  marriage." 
niieeler  v.  Wheeler.  53  Iowa,  Bll.  S  N.  W. 
689;  Knl^t  v.  Knight,  31  Iowa,  456.  In  the 
latter  case  this  court  approvingly  quotes  the 
following:  "Mere  turbulence  of  temper,  petu- 
lance of  manner.  Infirmity  of  body  or  mind, 
are  not  numbered  among  these  (grave  and 
weighty)  causes.  When  they  occur,  their  ef- 
fects are  to  be  snbdned  by  management  If 
possible,  or  submitted  to  with  pati«ice,  for 
the  engagement  was  to  take  for  better,  for 
worse;  and  painful  as  the  performance  of 
this  duty  may  be,  painful  as  It  certainly  Is 
In  mnny  Instances,  which  exhibit  a  great  deal 
of  the  misery  that  donds  human  life,  it  must 
be  attompted  to  be  sweetened  by  Ae  con- 
sciousness of  its  being  a  duty,  and  a  duty  of 
the  very  first  class  of  importance.  And  It  is 
Dot  every  slight  touchlol^  of  the  wife  by  the 
husband,  even  In  anger,  whidi  will  Justi^  a 
divorce.  If  what  Is  complained  of  as  cruelty 
is  the  result  of  the  complainant's  own  miscon- 
duct it  wlU  not  ftumish  ground  for  the  pro- 
ceeding. The  remedy  is  In  her  own  power; 
she  Ms  only  to  change  her  conduct;  other- 
wise, the  wife  would  have  nothing  to  do  but 
misconduct  herself,  provoke  the  111  treatment, 
and  then  oomplaln."  It  la  not  required,  nor 
would  It  serve  any  good  purpoKk  to  here  aet 


out  or  discuss  at  length  the  evidence  showins 
the  manner  In  which  these  parties  treated 
each  other.  It  is  enough  to  say  tbat  it  shows 
that  owing  to  his  advanced  age,  natural  dis- 
position, and  rather  coarse  nature,  the  de- 
fendant was  easily  Irritated,  and  at  times  ex- 
ceedingly disagreeable  and  difficult  to  get 
along  with.  It  shows  that,  while  she  ms 
probably  not  unusually  ill  tempered,  she  was 
not  as  considerate  la  her  treatment  of  the 
old  man  as  ebe  should  have  been,  In  view  of 
his  sge  and  In^mltles,  and  that  Instead  of 
endeavoring  to  soothe  his  Irritable  temp^,  she 
often  provoked  him  to  anger,  and  to  sucb  an 
extent  that  on  two  or  three  occasions  he  did 
use  some  violence  towards  her,  and  on  one 
occasion  to  the  extent  of  leaving  marks  of 
Injury  upon  her  person.  According  to  the 
claim  of  plaintiff,  and  her  own  testimony  and 
that  of  her  two  children,  the  defendant  re- 
peatedly knocked  her  down,-HStateinent8  tbat 
were  much  modified  on  cross-exaudnatlon. 
We  do  not  think  the  defendant  ever  nscd 
any  greater  vl(dence  towards  hor  than  to 
push  hw,  and  to  throw  her  upon  the  floor, 
and  at  one  time  to  in  some  way  bruise  ber 
cheek.  At  the  time  he  threw  ber  vpaa  the 
floor,  so  that  her  cheek  vraa  bndsed,  she 
struck  him  with  a  chisel,  Inflicting  something 
of  a  wound  upon  the  head*  and  catttog 
tiirough  his  dotUng  on  tba  arm.  What  the 
defendant  did  on  tiiat  occasion  seems  to  have 
been  in  hIa  own  defense.  We  conclude  from 
the  evidence  that  if  the  plaintiff  had  treat- 
ed the  defendant  as  It  was  her  duty  to  do. 
she  would  have  had  no  occasion  to  complain 
of  itihnmqn  treatm»t  and  that  the  treat- 
ment to  wbldi  she  was  subjected  was  large- 
ly the  result  of  her  own  mlscondact  The 
remedy  for  such  treatment  was  hi  her  owi* 
hands,  for  we  are  Convinced  that,  If  die  had 
forborne  from  provoking  the  old  man.  and 
had  treated  him  as  a  wife  of  her  age  should 
have  treated  a  husband  of  hia,  she  would 
have  had  no  occasion  to  ai^r^bend  bodily 
harm.  We  think  the  plaintiff  has  Called  to 
establish  her  right  to  a  divorce. 

2.  We  next  inquire  whetho:  the  defendant 
is  entitled  to  a  divorce  on  the  ground  of  de- 
sertion. That  the  plaintiff  has  wUlfuIly  ab- 
sented faersdf  from  the  deftodant  since  July, 
1691,  Is  not  questioned,  but  to  entitle  him  to 
a  divorce  on  that  ground,  the  desertion  must 
be  without  a  reasonable  cause,  and  tor  a  qpace 
of  two  years.  The  desortlon  aUegcd  oc- 
curred within  two  montiis  prior  to  the  fUbtf 
of  the  defendant's  cross  petition,  and  does 
not  therefore,  entlOe  him  to  a  divorce.  De- 
fendant alleges  an.  antenuptial  contract  by 
wUdi  he  agreed  to,  and  afterwards  did,  cod- 
vey  to  her  the  land  upon  wWch  tb^  lived 
in  considoutlon  that  she  would  marry  him, 
and  discharge  the  duties  of  a  vrtte  during  his 
lifetime,  and  that  in  disregard  of  her  duties 
as  a  wife,  and  her  obligation  under  said  cott- 
tract,  she  had  left  him,  and  refused  to  lire 
with  blm.  The  vlolattrai  of  an  antmnptlat 
contract  Is  not  a  ground  toe  fflvorce  under 
our  statute.   For  the  reasons  already  stated. 
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we  eimdnd*  tbat  the  defienduit  Is  not  en- 
titled to  a  divorce  aa  jyrayed.  Our  concltiskHa 
btisff  tbat  nelUiv  part;  ta  eattOed  to  dlTorce, 
It  Is  mmecessary  that  we  oonslder  tbe  q;amh 
n<ma  dlsciuned  wltta  reqiect  to  aUmonr  and 
to  the  land.  We  think  the  record  demande 
tbat  we  sbonld  lesTe  these  partlea  where 
they  bare  placed  themsdres,  and  not  ^t  in 
die  power  of  tUther  to  mury  asaln,  but 
leave  tbem  at  Uberty  to  do  as  tb^  should, 
namely,  to  go  togetbor  to  lire  in  the  relation 
to  which  th^  stand  pledged  by  their  mar- 
riage.  Tbe  decree  ot  tbe  district  court  is  re- 
versed, and  decree  wUl  be  entered  dismissing 
plaiuturs  petition,  and  also  the  cross  petition 
ot  the  defendant,  and  that  each  party  pay  his 
own  costs.  Beveised. 


BBCKKAN  V.  GON80UDATION  COAL  GO. 

(Sopreme  Ooort  of  Iowa.  2,  18M.> 

NBOLieBiroK— Imjort  ot  Bbrvakt  —  Piioximats 
Causb— AsacMrrioN  or  Rnx— Dibbotino  Vbiu 

DICT. 

1.  The  trial  conrt  will  grant  a  motion  to 
direct  a  rerdict,  where  the  evideDce  shows  that 
It  would  be  hii  duty  to  set  aaide  a  Terdict  if 
found  in  faror  of  the  party  baTlos  the  burdea 
of  proof. 

2.  WhDe  seTeral  can  in  a  mine  were  beins 
propelled  to  the  shaft,  one  of  them  ran  thronfin 
a  Bwitch,  left  open  by  mistake,  onto  a  ride  track, 
killing  plaintiff's  intestate.  The  switch  tras  left 
open  by  a  gang  of  night  men,  and  it  was  the 
duty  of  intestate  to  see  that  it  was  properly  ad- 
juBted  for  the  work  of  the  day.  Hdd,  tlmt  hie 
failure  to  hare  the  switch  in  proper  position 
caused  his  death, 

3.  Intestate  was  an  experienced  miner; 
bad  been  employed  in  the  mine  for  a  year  and  a 
half,  and  was  familiar  with  tbe  switch  end  the 
place  where  he  worked;  knew  that  the  night 
men  often  left  the  switch  open,  and  that  loaded 
cars  were  frequently  shoved  to  the  shaft,  as 
this  one  was,  without  being  attached  to  other 
cars  or  to  the  cable;  and  he  neither  made  any 
complaint  nor  asked  any  changes.  Held,  that 
he  assumed  the  risks  incident  to  such  condition 
of  things. 

Appeal  from  district  courc,  Mahaska  coun- 
ty; J.  K.  Johnson.  Judge. 

Plaintiff  alleges  tbat  he  is  admlnlatrator  of 
tbe  estate  of  William  B.  Johnson,  deceased; 
tbat  said  Johnson  came  to  hie  death  while 
In  the  employ  of  defendant,  because  of  cer- 
tain specified  acts  of  negligence  on  the  part 
of  defendant,  wherefore  he  asks  to  recover 
damages.  Defendant  answered,  denying  gcn- 
aroUy,  and  alleging  a  waiver  by  the  deceased 
as  to  the  matters  alleged  as  negligence,  and 
tbat  he  was  guilty  of  contributory  negligence. 
At  tbe  close  of  all  the  evidence,  tbe  court, 
on  motion,  directed  a  verdict  for  the  defend- 
ant, and  entered  Judgment  thereon, .  from 
which  Judgmoit  plaintiff  appea^p. 

I*  C.  Blanchard,  tor  appellant  J,  F.  £■ 
W.  R.  Lacey,  for  appellee. 

GIVEN,  J.  1.  The  defendant  was  engaged 
In  operating  a  coal  mine,  and  the  deceased 
was  employed  by  the  defendant  to  perfmn 
certain  duties  In  the  mine,  and  while  so  em- 


ployed was  stmcik  and  ran  upon  by  a  loaded 
car,  and  kiUed.  The  following  statement  as 
to  tbe  arrangement  of  tbe  mln^  the  duties 
of  deceased,  and  tbe  manner  in  which  tbe  ac- 
ddait  occurred,  wUl  be  sufficient  for  a  cor- 
rect understanding  of  the  case:  The  mine 
was  reached  by  a  abaft  In  irtiich  two  cages 
or  elevators  wrae  (qiMrated,  which  we  desig- 
nate as  tbe  "cBst"  and  the  "west"  cag& 
From  the  bottom  of  the  diaft  tbe  main  oitry 
extended  sonth*  with  crass  entries  and  rooms 
on  eadi  side,  from  which  coal  was  brought 
in  cars  to  be  tskm  to  the  shaft  and  elevated 
to  the  surface.  A  track  of  iron  rails  for  the 
passage  of  cars  eztadcd  from  tne  bottom 
of  the  shaft,  sooth,  along  the  main  entry. 
Cars  were  opiated  on  tUa  trade  by  means  of 
an  endless  caUs  osrried  <m  rollers  above  and 
below  the  cars,  propelled  by  a  steam  oiglne 
at  the  top  of  the  shaft  Trains  coming  to 
the  shaft  took  up  loaded  oars  at  points  along 
the  main  ntry  to  where  they  were  drawn  by 
mules  from  tbe  different  rooms.  ThB  cars 
were  tisaallT  ooivled  together,  snd,  wlien 
ready  to  be  moved,  ware  counectad  with  the 
moving  cat^.  It  was  a  oommon  practice 
to  take  one  or  nune  can  onto  the  bend  of  the 
train,  and  push  Itiem.  to  the  shaft  without 
ooiqpUng  them  to  the  other  cars  or  to  tbe 
cable.  At  a  point  90  feet  south  of  the  bot- 
tom  of  the  afhaf^  what  Is  called  tbe  "empty 
track"  brancked  to  the  west  fton  the  main 
track,  nmnlnir  Uieaee  to  the  landing  of  the 
west  cage;  the  mtin  track  continuing  to  tbe 
landing  of  tbe  east  cage.  Loaded  ears  from 
the  mine  were  nm  upon  tbe  main  track  to 
the  east  Isndlng.  Bmpty  can  retomed  from 
the  top  stood  upon  the  onpty  track  until 
taken  in  to  be  loaded.  Ilie  switch  by 
which  the  empty  track  was  connected  with 
tbe  main  track  was  a  "s^ing  switoh/*  that 
opened  and  closed  by  tlie  paassge  of  cum 
tmrn  tbe  empty  to  the  msln  track,  and 
which  coidd  be  "latdied"  so  that  it  would 
not  close,  but  leave  the  empty  track  con- 
nected with  the  main  track  until  iuilatd>< 
ed.  Mining  was  not  carried  on  at  night, 
but  men  were  then  esigaged  In  taking 
timbers  into  the  mine,  for  props,  on  timber 
cars,  which  were  usually  run  over  the  empty 
track.  These  ni^t  men  frequently  latched 
the  switcli,  and  1^  It  so,  therd^  leaving  the 
empty  track  connected  wltb  the  main  track. 
The  doty  <^  the  deceased,  under  his  empli^- 
ment,  was  to  so  along  the  track,  oil  and  re- 
pair the  rollers,  oil  the  switches,  and  report 
any  repaira  necessary  to  be  made  to  tbem 
that  be  could  not  ihake^  and  to  remove  any 
pieces  of  coel  or  otber  obstructions  that  he 
found  upon  the  trade.  On  tbe  morning  of 
Novmber  12, 1880;  the  deceased  commenced 
work  at  tbe  foot  of  the  shaft,  and  when  with- 
in 20  w  80  feet  of  said  swltdi,  snd  while  on 
the  east  tide  of  the  main  track,  warning  was 
given  of  a  loaded  train  aiqm»ching  from  the 
south,  wherenpfm  he  Btei^>ed  west,  acroes  the 
main  trade,  <mto  the  empty  track.  Becausp 
of  the  swltdi  being  <^ien.  the  can  ran  to  oo 
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the  empty  track;  the  first  car  nmnlDg  upon 
the  deceased,  and  Injuring  blm  bo  that  he 
died  In  a  few  hours  after.  Said  front  car 
vroM  not  coupled  to  the  train  or  to  the  cable, 
bat  It  did  not  sejtarate  from  the  other  cars, 
bat  was  pushed  upon  the  deceased  bj  them. 

2.  The  u^llgence  charged  is,  in  substance, 
as  follows:  <1)  Defendant  failed  to  provide 
a  safe  and  convenimt  switch,  and  proper  ap- 
pliances tax  adjusting  the  same;  the  switch 
b^ng  a  spring  switch,  which  Is  not  a  safe 
switch,  nor  the  most  approved  in  use.  (2) 
That  defendant  negligently  failed  to  provide 
a  safe  place  for  plaintiff's  intestate  to  work; 
that  said  Johnson  was  not  aware  of  the  un- 
safe condition  of  the  switch,  nor  that  the 
«ame  was  unguarded  and  opea.  (3)  Defend- 
ant n^llgently  failed  to  keep  a  man  at  said 
swltdi  to  adjust  the  same  and  keep  It  In 
proper  place,  which  It  was  Its  duty  to  do. 
<4)  By  reason  of  the  manner  of  the  opera- 
tion of  the  railroad,  In  not  fastening  the  front 
car  to  the  train  nor  to  the  cable.  (5)  That 
defendant  had  negligently  failed  to  keep  said 
switch  In  its  proper  position,  and  n^llgrat- 
ly  allowed  said  switch  to  remain  open  at  the 
time  said  train  approached  and  ran  into  the 
same  Question  Is  made  In  argumoit  wheth- 
er these  are  charges  of  Diligence  against 
the  defendant  directly,  w  of  the  ooemployea 
of  the  deceased,  and  whether  section  1S07  of 
the  Code  applies  to  Oils  case,  so  as  to  make 
the  defendant  liable  to  Mnjdoyes  for  the  neg- 
ligence of  their  couDployes.  In  the  view  we 
take  of  the  case.  It  Is  unnecessary  that  we 
determine  these  questions.  Assuming  that 
defendant  Is  liable  for  all  the  acts  of  negli- 
gence charged,  we  Inquire  whether,  undo*  the 
evidence,  the  court  erred  in  directing  a  ver- 
dict for  the  defendant  "Our  conclu^on  Is 
that  when  a  motion  Is  made  to  direct  a  ver- 
dict the  trial  Jodge  should  sustain  the  mo- 
tion* when,  conddering  all  of  the  evidence  It 
clearly  appears  to  him  that  it  would  be  bis 
duty  to  set  aside  a  verdict  If  found  in  favor 
of  the  part7  apon  whom  the  burden  of  proof 
rests."  Meyer  v.  How^  (Iowa,)  S2  N.  W. 
235.  The  cause  ot  this  accident  was  that 
the  cars  ran  In  upon  the  empty  tnu^  Instead 
of  keeping  upon  the  main  trade,  as  was  In- 
tended, and  as  deceased,  no  doubt,  expected. 
That  this  was  caused  by  the  switch  being 
open,  there  Is  no  doubt  The  evidence  shows 
tliat  this  kind  of  switch  was  In  common  use 
in  that  kind  of  tracks,  and  there  Is  no  evi- 
dence that  It  was  not  an  approved  appliance, 
or  that  It  was  defective  or  out  of  repair. 
True,  one  Calvert,  In  describing  the  switch, 
said:  "It  lias  been  a  common  ocaurence,— 
running  off  the  track  there;  that  Is,  th^  ran 
off  frequently.  That  occurred  by  a  n^ll- 
i^ence  Id  shoving  the  switch,— that  Is,  put- 
ting this  lever  on,— and  they  [night  men] 
would  leave  It  open."  Tills  does  not  show 
that  the  switch  was  an  improper  appliance, 
or  out  of  ordi>r,  but  only  that  it  had  not 
been  properly  closed  by  the  night  men.  In 
consequence  of  which  passing  cars  ran  in  on- 


to the  empty  track.  The  em^i^iiMDt  ot  the 
deceased  required  htm  to  go  on  and  along 
the  tnu^  which  was  a  place  of  dangerr-dan- 
ger,  the  hazard  of  which  he  assumed  in  ac- 
c^tlng  his  employment  There  Is  do  evi- 
dence that  the  defendant  omitted  any  ^verna- 
tion, in  arranging  the  place  for  deceased  to 
work,  that  would  haT«  rendered  his  employ, 
ment  less  dangerous.  The  switch  b^ng  con- 
structed to  close  itself  after  the  passage  of 
cars  from  the  empty  trade  onto  the  main 
trade,  thus  leaving  the  main  txaick  open  for 
the  passage  of  cars  thereon,  there  was  no 
necessity  for  keeping  a  man  at  the  switch  to 
adjust  and  keep  It  In  place.  There  Is  no  evi- 
dence that  the  switch  ever  failed  to  open  and 
close  as  intended,  except  when  It  was  latdi- 
ed  BO  as  to  prevent  it  from  opening  and  dos- 
ing. The  fact  that  the  car  thitt  ran  upon 
deceased  was  not  attached  to  the  train  or 
to  the  cable  was  not  the  cause  of  the  aod- 
dent  for  it  Is  shown  that  that  car  did  not 
separate  ftom  the  tratai;  and  It  Is  evident 
that  the  acddent  would  have  occurred,  ercn 
though  that  car  had  been  attadied  to  both 
the  train  and  the  cable. 

The  evidence  certainly  does  tend  to  show 
that  the  switch  was  open  on  the  empty  tnuA 
because  of  having  been  left  latched  by  ttie 
night  men,  and  that  It  had  been  left  thus  up 
to  the  time  deceased  was  injured.  This  leads 
us  to  Inquire  whose  duty  It  was  to  see  that 
that  switch  was  unlatched,  and  In  position 
for  the  day's  wwk.  It  wIU  be  aotloed  tliat 
when  onlatdied  the  switch  was  dosed,  u  to 
the  empty  track;  and,  whoi  cars  were  ran 
across  onto  the  main  track.  It  dosed  Itsdf, 
after  their  passage.  All  that  was  required 
to  set  it  for  the  day's  w<Mrk  was  to  nnlatdi  It, 
so  that  It  would  open  and  dose  with  the 
passage  of  cars  from  the  empty  tnu^  Wil- 
llan  Oalvert,  who  liad  charge  of  the  day 
men,  testified,  as  to  toe  duties  of  deceased, 
that,  "If  there  was  any  such  thing  as  a  latdi 
unlatched,  why,  he  was  the  man,  but  if 
there  was  anything  broke  he  reported  It" 
He  further  states  as  follows:  "At  7  o'dook 
In  the  morning,  Johnson  started  from  th<> 
bottom  of  the  diaft  to  gi«ase  it  He  woulil 
take  his  can  of  oU,  and  start  at  the  bottom 
of  the  shaft,  and  go  to  the  end  of  the  tunnel 
and  grease  along,  end  see  that  everythlni; 
was  all  rl^t;"  and  that  If  a  switch  was 
open  he  would  shut  it  Also,  that  Johnson 
died  the  rollers,  and  k^t  the  road  dean, 
and  that  it  was  Johnson's  business  to  take 
care  of  and  repair  the  rollers,  and  that  no 
man  was  kept  at  any  of  the  four  switches. 
Mr.  Robert's  foreman  testified  to  Johnson's 
business  as  follows:  "He  attended  to  the 
switches,  always,  and  greased  the  switi-hes  as 
he  passed  along  In  the  mwnlng.  There  Is 
a  plate  under  the  point  of  the  swltdi  tliat 
the  point  runs  on.  He  greased  It  as  he  pass- 
ed along.  Nobody  looked  after  them,  unlem 
he  reported  them  to  me,  and  I  would  send 
a  man  to  repair  them."  In  answer  to  tlie 
question,  "Whose  business  was  it  to  see  tiiat 


Digitized  by 


iuwa.) 


V.  SMITH. 


891 


the  switdi  was  doaed  lo  the  morning?"  Mr. 
-  Roborts  anawfred,  "It  was  Mr.  Jobnson's;" 
and  Id  reaponae  to  the  further  question,  "Was 
it  anybodr  elae'a  Inubieasf*  he  anawered, 
"Na"  Que  Larson  stated  In  Us  testimony 
that  "JTolmaoa  had  nothing  to  do  with  the 
awltchea.  When  the  car  ran  through  the 
awitcfa.  It  would  Kffctnft  badL"  On  farther 
examination  he  atated  that  he  never  saw  any 
one  book  the  awitch  np,  and  did  not  know 
whoee  bnamesa  It  was  to  do  ao  if  It  was 
open.  Tba  stetemeut  that  StAamm  lutd  notfa- 
Jng  to  do  with  Uie  awitch  la  explained  by  the 
further  otatememt  that  tiie  awitch  adjusted 
ttaalf  when  the  cars  ran  through,  and  Is 
tberefCHre  no  ctrntiadlctton  of  the  testimony 
«bowing  that  It  was  Johnson's  duty  to  look 
after  the  swltchea.  Tbis  testimony  Is  also 
based  upon  the  furthw  statranent  that  the 
witness  never  saw  any  one  book  the  awltdi 
Qp,  and  did  not  know  wfaoae  bnslneaB  It  was 
to  do  BO  If  It  was  opm.  The  evidence,  we 
think,  shows  without  conflict  that  It  was  the 
duty  of  Jobnson  to  see  tiiat  ads  switch  was 
In  portion  In  the  monilng  for  the  passage 
of  the  flnrt  train  ot  loaded  cars  on  the  main 
trade  firom  the  taoe  of  the  mine  to  Qie  shaft; 
therefore,  that  the  negligence  which  directly 
eftused  his  death  waa  bla  own,  in  ffclllng  to 
pat  the  awltdi  In  its  propa  posltitHL  Tbe 
evidence  abows  that  deceased  waa  an  operl- 
«BOcd  minor;  bad  been  emplofeU  -In  that 
mlna  for  one  year  and  a  halt,  and  waa  tamU- 
tar  with  the  kind  of  switch,  the  manner  In 
whicb  It  operated,  tlie  kind  of  place  furnish- 
ed him  In  wbidi  to  work.  That  no  man 
was  kept  at  the  awltdi.  That  It  waa  fre- 
4|tiently  left  open  on  tbe  onpty  track  hj  the 
nl^t  men,  and  that  loaded  cars  were  fre- 
<]uently  shoved  to  the  shaft  without  bring 
attached  to  the  train  or  cable.  Having  re- 
mained in  the  emi^y  tt  tbe  defendant,  with 
all  this  knowledge,  be  must  be  taken,  unda 
famOiar  roles  of  the  law,  to  have  accepted 
the  basarda  Inddent  to  audi  coudltimi  of 
thtaigs;  he  not  having  made  any  complaint 
thereof,  nor  asked  any  changes  or  alterations 
wttb  respect  thereto.  We  think  thrae  was 
no  error  In  ordering  a  verdict  for  the  defend- 
4int  Afflrmeo. 


HINKLB  V.  SMITH,  Judge. 

(Supreme  Coart  of  Iowa.    Feb.  7,  1894.) 

IdQDOB  NulSUtOS— IK'UKCTIDX—  CoMTSHPT— Bv^ 
I>BNOa. 

H.  waa  improperly  adjudged  to  bave  vlo- 
jated  ao  injuDCtion  against  the  sale  of  intoxica- 
ting liquora  In  buildlugs  on  a  certain  lot,  when 
the  only  testimony  was  that  the  S.  bailding  on 
W.  street  was  on  such  lot;  that  In  the  fiiet 
building  south  of  a  certain  hotel  on  W.  street 
«  witness  bought  liquor  from  a  man  whose 
name  he  did  not  know,  and  that  afterwards  be 
bought  lk|»»  these  from  a  lady,  who^  he  was 
informed,  was  Mrs.  H. 

This  is  an  nctlon  of  certiorari  to  test  the 
l^ality  of  certuln  proceedings  wher^  the 
plaintiff  waa  adjudged  gnilty  of  contempt 


RockafeUow  ft  Scott,  for  plaintiff.  H.  G. 
■CortiB,  T.  B.  Swan,  and  J.  B.  Bmce,  fbr  de- 
fendant. 

aiVBN,  J.  1.  We  have  no  argnment  in 
behalf  of  the  dtfendant  The  return  of  the 
d^endant  to  tiie  writ  shows  that  <m  April 
9,  1891,  a  decree  was  duly  entered  1^  the 
district  court  of  Oass  eoimty  In  tiie  case  of 
the  State  of  Iowa  v.  Henry  Davenpwt  and 
Ohauncey  Slater,  flndtng  that  Henry  Daven- 
port bad  maintained  a  nuisance  on  lot  21, 
bU>ck  28,  Atlantic^  Iowa,  as  charged  m  tbe 
petitiMi.  It  was  adjudge  the  court 
that  the  buildings  and  erections  on  said  lot 
"are  herein  perpetnally  enjoined  as  places 
for  sdling  and  keying  for  sale  intoxicating 
Uqncm  In  vl<dation  ct  law."  Henry  Daven- 
port and  Ghaunosy  Slater  were  perpetually 
enjoined  bom  keeping  or  using  said  place 
for  the  sale  of  IntoxlcaUng  liquors,  and 
Davenport  was  enjoined  txom  being  concern- 
ed in  the  lll^al  sale  of  Intoxloatlng  liquora 
within  the  county  or  dsewbm  within  the 
ilfteenth  judidal  district  Tbe  plaintiff  con- 
tends that  the  court  acted  lU^lly  and 
without  Jnri8dlcti<m  In  adjudging  him  guilty 
of  a  violation  ot  aald  liUunctten  in  tbtB: 
That  thwe  was  an  entire  want  of  evidOkoe 
tending  to  show  that  tbe  plaintiff  had  In 
any  maimer  vidated  said  injunction;  that 
plaintiff  waa  not  a  party  to  the  action  In 
wbldi  the  Injunction  Issued,  and  It  was  not 
addressed  to  him,  nor  was  he  In  any  way 
indnded  within  the  terms  of  the  injruiction. 
The  evidence  upcm  which  tbe  plaintiff  was 
adjudged  gnllty  of  omtempt  Is  briefly,  and 
In  substance^  this:  One  Wallace  testified: 
"Know  the  Ohauncey  Slater  btlilding  on 
Walnut  street,  dty  of  Atlantic,  Iowa.  It  Is 
en  lot  21.  block  2S."  One  Blacy  testified: 
"I  was  In  the  first  bdldlng  sooth  of  the 
GommsFdal  Hotel,  on  Walnnt  street  In  the 
d^  of  Atlantie,  Iowa,  on  August  A,  1S91.  I 
waa  alone.  I  booght  one  bottla  of  beer  ftom 
a  young  man  In  there  Dont  know  bis 
name."  On  cross-emmlnation  be  stated  that 
be  was  in  there  on  August  6,  1891.  "Bought 
some  beer  the  second  time  ftom  a  lac^.*' 
He  was  unable  to  describe  the  lady,  or  to 
say  who  She  was,  further  than  that  be  was 
Informed  that  It  was  Mrs.  Hinkle.  He  stat- 
ed that  Mr.  Hinkle  waa  not  In  there.  The 
mly  additional  evidence  waa  the  decree  ren- 
dered In  the  original  action.  There  is  no 
evidence  to  show  that  the  place  where  Macy 
bought  tbe  beer  was  the  SIat«>  buUdin;:,  or 
that  It  waa  on  lot  21,  bloc^  26;  nor  Is  there 
any  evidence  whatever  to  show  that  this 
plaintiff  had  anything  to  do  with  the  keepluj; 
of  the  Slater  place,  or  even  of  the  place 
where  Macy  bought  bear,  except  that  some 
one  Informed  Macy  that  the  woman  who 
watted  on  him  was  a  Mrs.  Hinkle.  It  seems 
to  us  very  dear  that  the  evidence  as  shown 
by  the  return  of  the  defendant  entirely  fail- 
ed to  show  that  tbe  plnlntifl  had  violated 
said  injunction.  There  bdng  an  entire  ab- 
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aenee  ai  evidence,  we  tiilnfc  the  ooifft  pro- 
ceeded Ul^ially  In  entering  judgment  agalnat 
the  plaintiff,  and  aald  Judgm«it  la  therefore 
rereiaed. 


JONES     STOBBIS  et  al 
<Siq>rene  Court  of  lom.    Feb.  9,  1894.) 
^uDLTiHe  Tbob^-Salb  or  Wm'f  PaopBaTT  vt 

Where  property  la  pardiaaed  a  hus- 
band with  the  proceeds  of  the  sale  of  cropa 
raised  and  stock  fed  on  land  In  part  belonging 
to  his  wife,  tfacro  havtog  been  no  agreement  or 
expectation  that  the  hofiband  should  render 
compeiiRation  for  the  use  of  the  land,  there  is 
no  resulting  trust  in  faror  of  the  wue  in  the 
property  pordiased. 

Appeal  from  district  court;  Loolaa  county; 
A.  R.  Dewey,  Judge. 

Action  In  equity  to  establish  a  resulting 
trust  Judgment  and  decree  toe  defendants. 
Plaintiff  appeals. 

F.  M.  lfoIflberry»  for  i^pdlant.  Jayne  ft 
Hoffman,  for  appeUeea. 

KINNB,  X  1.  Plaintiff,  in  her  petition,  al- 
leged. In  anbatance,.  the  Arilowbig  fads: 
That  ahe  la  the  widow  of  A.  J.  Jonea,  de- 
oeaaed,  who  died  NoTonber  80,  1801,  Intea- 
tate,  and  that  defendanta,  Ann  Storms,  Oar^ 
oUne  Manning,  and  Bfile  Olpple.  are  the 
children  of  aald  J<»ee.  and  etepchUdzen  of 
plaintiff.  That  plalntUf  married  Jcmes  De- 
cember 12,  1873,  at  whldi  time  ahe  was  ths 
owner  of  an  tmdlTlded  two-thirds  interest  tn 
certain  real  eatat^  in  all  amoonting  to  abont 
102^  acres  ot  land.  That  she  alao  owned 
certain  personal  property,  conaisting  of 
househcOd  furniture,  8  cowa  and  a  calf,  10 
hogs,  and  quite  an  amount  of  cn^  which 
had  been  raised  upon  aald  land.  At  the 
time  of  said  marriage,  Jones  had  no  real  es- 
tate, but  bad  $1TO  in  mcmey,  a  spring  wagon, 
10  hogs,  10  sheepk  2  cowa,  1  catf,  and  a  few 
fnrmhig  Implements,  all  of  which  he  brooght 
upon  plaintiff's  landt  snd  occupied  the  land 
until  hia  death.  That  with  the  proceeds  of 
crops  on  the  land  wiim  he  went  there,  end 
of  subsequent  crcvs  raised  lay  him  tbareon, 
he  purchased  some  stock  and  agricultural 
implemmta.  That,  from  lAe  proceeda  of 
crops  and  stock  raised  upon  this  land  frmn 
time  to  tlmc^  aald  Jonea  purchased  certam 
real  estate:  She  aaks  that  the  title  to  the 
bind  so  purchased  by  her  husband  be  de> 
creed  to  be  in  her,  and  that  she  be  decreed 
to  be  the  ownw  of  me-holf  of  the  personal 
[H'aperty  of  which  Jraus  died  seised,  and  for 
othi>r  relief.  To  the  petition,  defendants  in- 
terposed a  demurrer  stating  the  usual  gtound 
in  equity  cases;  alB<^  challenging  the  suffi- 
ciency of  the  facts  stated  to  eonstltate  Jones 
a  tnistee  for  plaintiff,  or  to  establish  a  trust 
In  hur  favor.  One  ground  of  the  demurrer 
Is  that  plaintiff's  claim  is  barred  by  the  stat- 
ute of  limltatl<ma;  alw,  that  the  petition  falls 
to  show  that  there  la  any  written  evidence 


of  the  1m8t,-and  that,  if  phdotUT  haa  any 
interest  in  the  crt^s  raised  upon  ber  real 
estate,  the  same  la  a  demand  against  his 
estate.  This  demuErer  was  sustained,  and 
plaintUTs  bill  dismissed,  at  her  costs. 

2.  There  is  but  me  question  ralssd  by  tts 
demnrrer  whidi  we  need  determine;  that  Is, 
do  the  facts  pleaded  abow  ttiat  the  deceased. 
Jtmes,  held  the  real  and  personal  property 
In  cimtroTWsy  aa  a  trustee.  In  trust  for  plain- 
tiff? If  not,  then  the  demnrrer  was  prop- 
erty sustained.  Counsel  <Ate  many  anUnrl- 
ties  holding  tibat  wh»e  tme  gives  another 
money  to  purchase  real  estate,  and  Hie  pur- 
chase la  made  in  the  name  of  the  latter, 
thereby  a  trust  ration  is  created.  There  la 
no  real  dispute  as  to  die  law  applicable  to 
eaaes  ot  resulting  trusts.  The  questlCT  h, 
do  the  ftacts  pleaded  ahow  that  fluit  rdatlon 
existed  in  ttds  caaet  Giving  the  plaintiff  the 
benefit  of  all  aUegattons  of  the  petltloD 
whldi  ore  writ  pleaded,  we  have  a  case 
where  certain  land  and  personal  property 
were  purchased  by  the  husband  from  the 
proceods  deriTed  from  Uie  sale  of  crops 
raised  npon  land  In  part  betonglng  to  the 
wUe,  also  from  the  proceeds  of  stock  raised 
or  fed  upon  ssid  land.  Tlitfe  1b  no  claim 
tn  the  petition  that  there  was  any  contmet 
promise,  agreement,  or  expectation,  at  the 
time  the  husband  was  thus  using  htt  wtCels 
laud,  that  be  should  render  compensati<m  to 
her  therefor.  Fahrty  construed,  the  petitkm 
sets  fmrth  a  case  showing  tbat  the  hnsbsnd 
took  and  used  the  real  estate  of  the  wife 
wittiout  any  expeetatMm  of  waiHwy  com- 
pensation therefor;  and  no  tact  Is  irieaded 
which  tends  to  show  that,  at  the  time  ^ 
husbsnd  was  thus  odng  his  wife's  property, 
she  expected  to  receive  oompensatkm  there- 
for. Such  a  state  of  facts  does  not  estatdlsh 
a  resulting  trust  Under  su^  fiuits.  wlto- 
out  more,  no  liability  existed  frmn  the  hus- 
band to  the  wife.  Hans<m  t.  Msnl^,  IS 
Iowa,  48,  83  N.  W.  857.  Again,  a  rosnltlng 
trust  cannot  be  established  when  no  part  of 
the  purchase  money  was  paid  by  the  pawn 
dalming  to  be  the  cestui  que  trust  Burden 
T.  Sharldan,  86  Iowa,  ISS.  And  it  would 
seem  that  a  resulting  trust  cannot  be  sas- 
teined  when  <mly  a  part  of  the  purchase 
money  was  paid  by  the  one  claiming  to  be 
the  cestui  que  trust  "The  trust  must  result. 
If  at  all,  at  the  Instant  the  deed  Is  takoi  and 
the  legal  title  vests  in  the  grantee.  •  •  • 
There  must  be  an  actual  payment  from  a 
man's  own  money,  or  what  la  equivalent  to 
payment  fran  his  own  money,  to  create  a 
resulting  trust  and  the  mon^  must  be  a^ 
vanced  and  paid  in  the  cliaxacter  of  a  poi^ 
chaser."  1  Perry,  Trusts,  |  1S8,  and  notes. 
In  Andrews  v.  Ozley,  88  Iowa,  878,  It  was 
hdd  that  a  conveyance  to  the  wiffe  and 
child,  when  the  courideration  is  paM  by  the 
husband  or  parent  with  his  own  means,  does 
not  create  en  implied  trust  the  presamptlw 
being  that  it  is  done  fkom  mottves  <rf  love 
and  affection.   In  the  light  of  these  and 
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•Our  antborlttes  that  mW  be  dted,  the 
IniuactltHift  aet  fwth  In  the  petition  do  not 
•how  a  trart.  Josmb  did  not  reodTe  the 
nrails  at  the  prooeeda  of  the  land  aa  a  fond 
In  uaj  vraj  impressed  vlth  a  tnut  char- 
acter, and  fn  eact  tt^eae  proceeds  were  hi 
part  Ibe  remit  <^  his  own  labor,  for  which 
plalntifl  conld  hare  no  dalm.  Jonea  came 
Into  poBaeealon  of  the  proceeds  of  the  real 
•Btat^  and  atock  ratoed  upon  It,  as  la  fairly 
iBteable  from  the  facta  aet  forth  In  the  pe- 
lltieD,  aa  a  gift  from  ^alntlff.  No  Cacta  are 
pleaded  which  would  antluniae  a  reoorery  of 
the  anma  rsfjelved  I9  Jonea,  nor  can  It  be 
■aid  that  by  their  receipt  vaAa  anch  dr* 
comatancea  a  troat  rdatlon  Is  cxeated.  The 
case  needs  no  extended  cmalderatlMi,  and 
for  the  reaaons  given  the  demurrer  waa  prop- 
ariy  aoatahwd.  Affirmed. 


HAEFBB  T.  MULtUSON  et  aL 
<Sapreme  Goart  of  Iowa.    Feb.  6,  1894.) 
Pension — Exehptions — Apfbal — Ejcceptioks. 

1.  Where  plaintiff  excepts  to  the  ruling  of 
Oe  coDit  sastaiaing  a  demnrrer  to  bis  petltloo, 
ma  coceaptloii  to  the  jodgraent  there<m  ii  neces- 
aacr  te  entitle  him  to  a  rertew  of  the  ndlog  on 
appeal. 

2.  Acta  20th  Oen.  Assem.  c  23,  S  1.  ex- 
•■DptiDg  penaion  mone;  loaned  or  invested  from 
•zeoutloD  or  attaehtaeat,  and  aoction  2,  exempt- 
ing the  proceeds  and  accumnlationa  when  in- 
rested  In  a  homeBtead,  do  not  exempt  crops 
crown  npon  land  purchased  with  pensfou  mon- 
egr,  where  it  la  not  sfaowa  tiiat  the  land  la  a 
homestead. 

Appeal  from  district  court,  Fremont  coun- 
ty;  Walter  I.  Smltb  and  A.  R  Thomdl, 
Jndges. 

Action  on  the  official  b<Hid  of  a  constable, 
to  recover  the  value  of  certain  corn  alleged 
to  have  been  illegally  taken  and  sold  to  sat- 
tefy  an  execatlou.  A  demurrer  to  the  peti- 
tion was  sustained,  and,  the  plaintiff  refus- 
ing to  plead  furtiier,  Jodjgment  was  rendered 
in  favor  of  the  defendants  fbr  oosta.  The 
plaintiff  appeals. 

Anderson  A:  Anderson,  tor  appellant  W. 
B.  Mitchell,  for  appelleea. 

B0BIM60M,  J.  The  petltkm  alle«ea  that 
the  own  in  omtrorersy  waa  -raised  on  land 
In  thia  state  which  Is  owned  by  the  plalntU^ 
and  which  bad  been  purchased  with  money 
he  had  received  as  a  pmaim  from  the  gen- 
eral goTonment,-  and  that  the  com  was  ex- 
empt from  sdanre  under  the  execution.  The 
ground  of  the  d«nurrer  waa  that  ttxe  petl* 
tlcHi  did  not  state  a  cause  of  action,  fw  the 
reason  fliat  It  riiowa  that  the  com  was  not 
ezemi^t  frmn  execution.  The  demurrer  waa 
■natalned  by  the  court  (Judge  Smith  preald- 
iag)  on  the  Ifitb  day  of  April,  1882,  and  to 
tbat  mUnff  the  phiintlff  excepted.  On  the 
8d  day  of  the  next  month  the  court  (Judge 
ThmuU  presiding)  rendered  Judgment  aa 
follows:  "TWs  case  oomlns  on  for  bearing. 


and  the  plaintiff  dectlnir  to  stand  en  Ms  pe- 
tition without  amendment  thereto  after  de- 
nrarror  anatalnad,  Uie  plaSntUTa  petltlim  Is 
dlsmlased,  and  Jndgmoit  for  coeta  for  de- 
fendants." To  that  judgment  no  exception 
waa  takcaa. 

1.  The  appcUeaa  claim  that  the  appeal  can- 
not be  considered  on  0»  merits,  becauae  no 
excepthm  was  taken,  to  the  judgment  The 
plaintiff  does  not  respond  to  that  dalm,  bnt 
w  do  not  think  that  It  esn  be  sustained. 
It  was  hdd  in  Bam  hart  v.  Farr,  55  Iowa. 
866^  7  N.  W.  944,  that  an  exception  to  the 
Judgment  waa  not  necessary,  where  one  had 
been  taken  to  the  ooochxsion  at  law  upon 
which  tt  waa  founded.  In  Aldrlch  v.  Price. 
S7  Iowa,  165.  9  N.  W.  876,  and  10  X.  W. 
839^  It  was  hdid  that,  where  the  overmllxv 
of  a  motion  wUdk  asked  fw  Judgment  was 
excepted  to,  It  waa  nnnoceasary  to  exo^t 
to  the  Judgmoit  aft^warda  rendered,  to  have 
it  revtowad  on  appeal.  Bee,  also,  Gulllher 
T.  BaUroad  Oo.,  68  Iowa,  418^  18  N.  W.  428. 
Jn  thIa  caae  tbe  judgment  wu  founded  upon 
the  ndlng  on  the  demurrer,  and,  an  excep- 
tion having  been  duly  taken  to  that  nc  ex- 
oeptlon  to  the  Judgment  was  required,  to  en- 
title the  plalntlg  to  a  review  of  the  ruUng 
by  ttila  court  Thia  condualai  is  not  In  «hi- 
flick  wlOi  the  caaea  of  Bedding  v.  Page.  52 
Iowa,  400, 8  N.  W.  and  Chapman  v.  Lo- 
bey.  81  Iowa,  800,  cited  appdleea. 

2.  The  petitlMi  ahowa  that  the  Indebted- 
neas  on  aooonnt  of  which  tiie  execntlon  In 
qneation  issued  waa  incurred  In  Kay,  1888, 
and  aftawarda.  The  com  which  was  tatoi 
undw  the  execution  had  been  raised  on  the 
land,  and  waa  standing  In  the  field,  but  It 
la  not  dalmed  that  It  waa  not  matured  and 
ready  to  be  barvested;  and,  for  the  purposes 
of  this  appeal.  It  must  be  assumed  that  It 
bad  ceased  to  be  a  part  oi  the  land  upon 
which  It  waa  grown.  The  appelant  relies 
npon  chapter  23  the  Acts  of  the  20th  Gen- 
eral Assembly  to  sustahi  bis  claim  to  the 
com.  The  flrat  two  secti(»s  of  that  act 
are  as  ftdlows:  "Section  1.  AH  money  re- 
ceived by  any  person  resident  of  the  state, 
as  a  pemdon  from  the  United  States  govern- 
ment, whether  the  same  shall  be  in  the  ac- 
tual posBcsirion  of  such  ipensloner,  or  depos- 
ited, loaned  or  inveated  by  hlm,diaU  be  ex- 
empt from  execution  w  attachment,  or  seiz- 
ure by  or  under  any  leg^al  process  whatever. 
whethCT  audi  pen^<«er  shall  be  the  head  of 
a  family  w  not  Sec.  2.  The  homestead  of 
erery  such  praisloner,  whetba  the  head  of  a 
faml^  or  not  purdiaaed  and  paid  for  with 
any  such  pauton  money,  w  the  proceeds  or 
aconmnlatlona  at  such  praislon  money,  shall 
also  be  exempt  aa  Is  now  provided  by  the 
law  of  this  state  In  relatltm  to  homesteads; 
and  sadi  exemption  shall  also  apply  to  debts 
of  such  pensioner,  contracted  prior  to  the 
pnrduue  of  such  homestead."  In  Diamond 
V.  Palmer,  78  Iowa,  678,  44  N.  W.  818,  It 
was  held  tbat  section  1  exempts  only  thf> 
pension  money  actually  Invested,  and  that 
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the  claim  that  It  exempts,  not  ouij  anlmato 
In  which  It  Is  Inveeted,  but  also  the  increase 
of  snch  animals,  was  too  broad.  The  section. 
In  UrroB,  exempts  the  money  received  as  a 
pension,  whethtf  It  Is  In  the  actual  posses- 
sion of  the  pensioner,  or  la  deposited,  loaned, 
or  Invested  by  him.  It  is  the  money,  or 
that  In  which  it  la  invested,  which  Is  exempt 
by  section  1,  and  not  the  proceeds  and  ac- 
cumulations of  it  Section  2  exempts  the 
proceeds  and  accumulations,  when  Invested 
in  a  homestead.  When  the  land  was  pur- 
chased, and  the  money  was  paid  for  It,  the 
Investmeot  was  completed.  The  crops  there- 
after grown  on  the  land  were  the  products 
or  proceeds  of  the  land  and  of  the  seed 
planted,  of  the  labor  performed  in  raising 
them,  and  of  the  forces  of  nature  which  aid- 
ed In  their  growth,  and  were  not  ^empt,  as 
property  In  which  the  pension  money  bad 
been  Invested.  It  is  proper  to  state.  In 
this  omnectlon,  that  it  Is  not  shown  that 
the  land  npon  which  the  com  was  grown 
was  the  homestead  of  appellant  The  petl- 
tlm  states  that  he  was  the  owner  ot  and 
lived  npon  certain  land  in  Fremont  county, 
whi<^  he  purcbaMd  with  pension  mon^  re- 
ceived from  the  government  of  the  United 
States,  and  that  the  com  had  been  raised  up- 
on the  land.  But  It  Is  not  stated  fn  the  peti- 
tion nw  claimed  In  the  argument  that  the 
land  was  the  homestead  of  plaintiff,  nor  that 
he  resided  tiiereon  when  the  com  was  grown. 
We  cannot  presome  that  it  was  his  home- 
stead at  that  time,  and  the  rule  announced  In 
Morgan  v.  Rountree,  (Iowa,)  SS  N.  W.  65,  Is 
not  shown  to  be  applicable  to  this  case.  Tlie 
Judgment  of  the  district  court  Is  affirmed. 


HASS  V.  CHICAGO,  M.  A  ST.  P.  BT.  CO. 
(Supreme  Court  of  Iowa.    Feb.  2,  1884.) 

iUlLBOAD  COUJSIOK— DlATB  Of  E^MPU)!!  — COV- 
TBIBtrrORT  ITeougbncb. 

1.  Though  the  rules  of  a  railroad  eompanj 
provide  that  a  train  run  by  special  order  Bhall 
not  leave  a  station  nniess  both  condactor  and 
engineer  have  a  copy  of  the  order,  and  that  the 
order  must  always  be  shown  to  the  fireman,  a 
fireman  on  a  work  train  which  Is  so  run  is  not 

Kilty  of  contributory  negligence  because,  thongh 
knows  that  a  passenger  train,  which  Is  due, 
has  not  passed,  he  fails  to  object  when  the  oon- 
dnctor  orders  the  train  to  move  oot  on  the  main 
track,  where  a  collision  with  the  passenger 
train  occurs,  In  which  the  fireman  is  killed. 

2.  Where  a  fireman,  though  warned  by  the 
engineer  of  the  lmminen<%  of  a  collEBion,  did 
not  jump,  and  was  killed  in  the  colllaion,  it  Is 
proper.  In  an  action  for  his  death,  to  charge 
that  when  a  person  finds  himself  suddenly  ex- 
posed to  great  danger,  and  does  what  he  thinks 
best  for  qIb  safety,  he  is  not  guilty  of  negli- 
gence, though  he  may  not  have  acted  wisely. 

3.  A  verdict  of  $8,000  for  the  death  of  a 
man  whose  expectancy  of  life  was  40  years,  and 
who  earned  $2.20  per  day,  is  not  exc^sive. 

Appeal  from  district  court  Scott  connt7; 
P.  B.  Wolfe,  Judge. 

Action  to  recover  damages  to  the  estate 
of  F.  W.  Davies,  deceased,  alleged  to  have 


resulted  from  negligence  on  the  part  of  de- 
fendant which  caused  his  death,  niere  wa» 
a  trial  by  Jury,  and  a  verdict  and  Judgment 
fcr  plalntifl.   The  defendant  appeals. 

John  T.  Fish,  White  &  Hnrphy,  and  Mills 
&  Keeler,  fw  appellant.  Bllla  it  Bmmb,  for 

appellee. 

ROBINSON,  J.  The  plaintiff  is  the  ad- 
ministrator of  the  estate  of  P.  W.  Davtes,^ 
who  was  klUed  on  the  21st  day  of  May,  1S90, 
while  In  the  employment  of  defendant  a» 
fireman  of  the  locomotive  engine  of  one  <tf 
Its  constmction  or  work,  trains.  His  train 
left  Coon  Raplda  in  the  morning  of  that  day. 
In  charge  of  Conductor  Liyman,  under  orders 
to  wwk  between  the  place  named  and  Ded- 
ham.  An  hour  or  more  before  noon  tbe 
train  was  run  into  Dedbam,  to  clear  the  tnA 
for  a  freight  train  known  as  "No.  11;"  and 
the  conductor  there  received  an  order  that 
the  west-bound  passenger  train  designated 
aa  "Na  3"  would  be  65  minutes  late.  Tbe 
woA  train  was  run  out  a  few  miles.  aoA 
was  again  taken  back  to  Dedham.  Tbe  ccm- 
ductor  and  others  of  the  trainmen,  iDcIodlng 
Davies.  thetx  took  dinner  in  Dedham,  at  a 
place  which  was  located  about  two  blocto 
from  the  main  railway  track.  The  men  sat 
at  the  same  table  while  the  meal  was  being 
eaten,  and.  It  Is  claimed,  the  tact  that  No.  S- 
was  late  was  mentioned  by  some  of  tbem. 
After  they  had  finished  eating,  the  men  re* 
turned  to  the  railway;  the  oiginew  wa& 
fireman  going  to  the  engine,  and  the  cob- 
dnctor  and  rear  brakeman  to  the  d^t,  to- 
inquire  about  train  No.  2.  On  being  In- 
formed that  It  was  late,  the  condnctw  or- 
dered the  brakCTian  who  was  with  him  to 
throw  the  switch  for  the  main  line*  aad 
gave  the  englnea  the  signal  to  go  ahead. 
Before  that  time,  Na  8,  if  only  66  minutes- 
late,  should  have  passed  the  station  going 
westward,  but  It  was  then  an  hour  and 
twenty  minutes  late,  and  bad  not  reached  It. 
The  conductor  had  forgotten  the  train,  and 
did  not  inquire  for  it  of  the  operator,  and 
it  had  also  been  fOTgotten  by  the  rear  brake- 
man.  In  obedience  to  the  signal,  the  en- 
gineer moved  the  train  onto  tbe  main  Une. 
and  thence  eastward.  What  about  a  quarter 
of  a  mile  east  of  Dedham,  the  englnew  dis-^ 
covered  No.  S,  within  a  short  distance,  ap- 
Iffoachlng  at  the  rate  of  about  46  miles  an 
boor.  He  set  the  air  brake,  called  to  Davies 
to  Jump,  struck  him  on  the  shoulder  In  pass- 
ing, and  Jumped  from  the  mgtne.  Davies 
did  not  Jump.  There  was  a  eolUalon,  and  be 
was  crushed  between  the  tank  and  boiler- 
bead  ot  his  englna,  dying  within  half  an 
bomr. 

1.  It  la  not  disputed  that  tiie  conductor 
was  negligent  In  not  protecting  bis  train 
against  Na  8,  but  It  la  claimed  that  Davies 
should  fllso  have  known  tiiat  It  had  not  pass- 
ed the  station,  and  that  he  was  negligent  in 
not  calling  the  attrition  of  his  coemployes- 
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to  that  fact,  and  Id  going  oat  on  his  engine, 
thereby  contributing  to  the  caiise  of  bis 
death.  The  rules  of  defendant  In  force  at 
the  time  of  the  accident  contained  the  fol- 
lowing: "The  safe^  of  passengers  end 
trains  is  of  the  first  importance,  and  all 
operations  of  working  and  repairing  the  road 
most  be  gnbserrieut  thereto."  "(98)  All  spe- 
cial oTd&es  for  the  movement  of  trains  must 
be  addressed  to  conductor  and  englQeer, 
of  which  three  copies  shall  be  made.  *  *  *" 
"(100)  A  train  must  not  leave  a  station,  when 
directed  to  run  by  special  order,  unless  the 
conducts  and  en^neer  have  a  copy  of  the 
same  In  their  possession.  (101)  Conductor 
must  in  all  cases  show  telegraphic  orders 
pertaining  to  movement  of  trains  to  the 
rear  brakeman,  and,  when  practicable,  to 
the  forward  brakeman.  Engineers  must  In 
all  cases  show  the  same  to  the  fireman,  and, 
when  practicable,  to  the  forward  iH^eman. 
Brakemen  and  firemen  must  report  every  In- 
stance when  conductors  and  engineers  fall  to 
comply  with  this  rule."  The  order  In  re- 
gard to  train  No.  3  was  dated  at  PeiTy,  was 
addressed  to  the  conductor  and  engineer, 
and  read  as  follows:  "No.  three  (3)  will  run 
fifty-five  (55)  minutes  late  from  Perry  to 
Co.  Bluffs.  **  It  was  received  by  the  con- 
ductor and  engineer  at  10:53  o'clock  in  the 
forenoon.  The  conductor  read  bis  copy  of 
the  order  to  the  rear  brakeman,  the  forward 
brakeman  being  absent,  and  Davles  knew  of 
it  The  effect  of  the  order  was  to  permit 
tbe  work  train  to  use  the  track  for  55  min- 
utes Immediately  following  the  schedule 
time  of  No.  3,  or,  as  stated  by  appellant, 
it  gave  the  right  to  the  work  train  to  use 
55  minutes  of  the  schedule  time  of  the  pas- 
senger train,  and  no  more.  It  is  said  that 
the  work  train  moved  only  by  special  orders, 
and  as  an  irregular  train  of  an  inferior 
class.  It  was  required  to  keep  out  of  the 
way  of  all  regular  passenger  and  other 
trains.  The  superintendent  of  the  division 
of  that  part  of  the  railway  on  which  the  ac- 
cident occurred  states  that  work  trains  are 
run  wholly  by  special  orders,  ami  bjive 
no  existence  except  as  given  by  telegraphic 
order;  but  that  was  not  true  to  the  extent 
claimed.  The  general  movements  of  work 
trains  depended  upon  telegraphic  orders, 
which  directed  the  conductor  and  engineer 
where  the  train  should  be  worked,  and  in* 
formed  them  in  regard  to  other  trains;  but 
the  manner  In  which  the  orders  should  be 
observed  was  necessarily  left  largely  to  the 
discretion  of  the  conductor,  and  It  was  or- 
dinarily the  duty  of  the  other  trainmen  to 
obey  his  orders.  If  the  claims  now  made  by 
appellant  are  well  founded,  then  It  was  the 
duty  of  the  trainmen  to  refuse  to  obey  the 
directions  of  the  conductor  until  they  had 
first  satisfied  themselves  that  the  directions 
were  authorized  by  the  telegraphic  orders; 
and  when  a  discretion  was  lodged  In  the 
conductor  it  would  have  been  their  duty  to 
refuse  obedience  unless  they  should  approve 


his  orders  as  within  that  discretion.  It  is 
scarcely  necessary  to  say  that  such  a  role 
would  destroy  the  discipline  essential  to  the 
proper  management  of  trains,  and  we  find 
nothing  in  the  record  which  requires  that 
it'be  enforced  In  this  case.  Whether  Davies 
knew  that  No.  8  had  not  passed  when  tiie 
conductor  ordered  his  train  out  onto  tbe 
main  Une  is  not  shown.  It  Is  probable,  but 
not  certain,  that  be  would  have  heard  the 
train  had  it  gone  through  the  station  while 
he  was  at  dlnn».  But,  conceding  that  be 
should  have  known  that  it  had  not  yet  ar- 
rived, It  does  not  follow  that  he  knew  hla 
train  should  not  have  been  ordered  out  He 
knew  he  had  not  seen  a  telegraphic  ordw 
which  announced  any  further  change  In  tbe 
time  of  No.  3,  it  is  true,  but  he  did  not  know 
what  Infwmation  the  conductor  had  i*- 
celved.  It  may  be  said  that  It  was  his  right 
to  see  the  order  if  one  had  been  received, 
and  that  until  he  saw  It  he  should  have  act- 
ed on  the  presumption  that  ncme  had  bera 
sent  but  such  a  course  on  his  part  was  not 
required  by  the  rules.  Th^  provided  that 
train  and  engine  men  should  be  held  equally 
responsible  tor  tbe  violation  of  any  of  the 
rules  governing  the  safety  of  the  trains,  and 
tliat  they  should  take  every  precaution  tor 
tbe  protection  of  trains,  even  if  not  provided 
tor  the  rules;  bat  they  also  provided 
that  the  conductor  sboold  have  charge  and 
control  of  the  train  and  of  all  persons  em- 
ployed on  It  and  made  him  responsible  for 
its  movements  while  on  the  road,  "except 
when  his  directions  conflict  with  the  rules 
or  Involve  risk  or  hazard,"  In  either  of  which 
cases  tbe  Migineer  was  to  be  held  alike  ac- 
countable. Brakemen  and  firemen  were  rs* 
quired  to  report  every  instance  when  the  con- 
duct(»v  and  engineers  should  fail  to  show 
their  telegraphic  orders  as  provided  by  role 
101,  but  we  find  nothing  in  the  rules  which 
required  them  to  disobey  the  orders  given. 
The  provision  holding  them  equally  responsi- 
ble for  the  violation  of  the  rules  gov«iilng 
tbe  safety  of  the  train  must  be  given  a  rea- 
sonable construction.  It  applied  to  each  one 
within  the  range  of  his  own  duties,  and  did 
not  make  him  responsible  for  tbe  wrongful 
actions  or  omissions  of  others.  It  Is  snld 
that  Davles  and  all  the  other  trainmen  for- 
got all  abont  No.  3.  That  is  not  shown  by 
the  evidence,  although  the  rear  brakeman 
testified  to  that  effect;  but  it  Is  evident  that 
he  had  no  means  of  knowing  the  fact  In  re- 
gard to  the  engineer  and  fireman.  The  con- 
ductor and  reor  brakeman  forgot  It.  Tbp 
engineer  reraemb«'ed  It  but  as  the  conduct- 
or had  Just  come  from  the  telegraph  sta- 
tion when  the  signal  to  move  was  given,  he 
concluded  that  the  train  had  passed.  It  is 
not  shown  that  Davles  had  forgotton  it,  nor 
is  It  shown  that  he  knowingly  went  into  a 
place  of  danger,  and  the  Jury  may  well  have 
found  that  he  was  not  negligent  In  remain- 
ing at  his  post. 
2.  The  appellant  complains  of  the  fifth 
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paragraph  of  the  cbai^  to  the  Jury,  which 
ts  as  follows:  "(6)  You  are,  howerer,  In 
this  connection,  to  remember  that  when  a 
peraon  sudden^  finds  himself  exposed  to 
greet  peril  and  dangM-,  and  Is  obliged  to 
act  upon  the  spnr  of  the  moment,  It  is  not 
necessarllr  negligence  If,  under  such  drcmn- 
stances,  he  did  what  he  thought  was  for 
the  best  for  his  own  safety,  although  what 
he  then  did  may  not  be  the  right  thing,  or 
what  he  would  hare  done  In  cooler  moments, 
and  when  be  was  free  from  excitement** 
The  ground  of  the  complaint  Is  that  there 
Is  no  evidence  to  justify  it  It  is  said  thst 
the  responsibility  of  Davles  must  be  Judged 
from  what  he  did  or  fitlled  to  do  when  bis 
train  was  (Hrdered  onto  the  main  track,  and 
that  the  Instruction  was  not  applicable  to 
htm  as  he  was  situated  at  that  time.  But 
tt  referred  -to  his  situation  at  the  time  of 
the  collision.  The  engineer  spoke  to  and 
struck  blm  to  warn  him  of  the  danger,  and 
then  Jumped  from  the  train,  thus  saving 
himself.  Had  Davles  also  jumped,  he  might 
have  escaped  Injury;  and  the  court  correct- 
ly charged  the  jury  In  regard  to  his  duty, 
and  the  weight  to  be  given  to  bl»  conduct 
tmder  such  circumstances, 

3.  The  appellant  contends  that  the  amount 
of  the  verdict  Is  ezceertve,  and  that  the  Jury 
were  not  properly  charged  In  regard  to  the 
measure  of  damages.  We  discover  no  error 
In  the  charge  in  that  respect  The  amount 
allowed  vraa  $8,000,  and  we  cannot  say  It 
was  excesslTe.  The  expectancy  of  life  of 
the  decedent  was  a  little  more  than  40  years, 
and  his  earnings  were  9^.20  per  day.  He 
was  of  good  habits,  free  from  disease,  und 
iDt^gent  The  damages  In  such  a  case 
cftunot  be  determined  accurately.  There  was 
evidence  upon  which  to  base  the  verdict  ren- 
dered, and  we  do  not  think  it  should  be  dls- 
tUBbed.  See  Locke  t.  Kallway  Co..  46  Iowa, 
115;  Lowe  v.  Railway  Co.,  (Iowa,)  06  N. 
W.  523. 

4.  Wliat  we  have  said  disposes  of  the  con- 
trolling questions  in  the  case.  Some  objec- 
tions are  urged  by  appellant  which  we  have 
not  mentioned  in  detail,  but  we  have  exam- 
ined them  all.  and  conclude  that  the  rec- 
ord does  not  disclose  any  error  prejudicial 
to  the  defmdant  The  jndghiait  of  the  dls* 
trlct  court  Is  affirmed. 


HAGGERTZ  v.  0HICA60,  ST.  P.  &  K.  a 
B.  CO. 

(Snitreme  Court  of  Iowa.    Feb.  7,  18!>4.) 
Car  Aooouhtant— Hasoino  on  Car  Laddkr— 

CONTBIBUTORX  NbOLIOENCB. 

A  car  accoantont.  whose  ilut?  It  was  tn 
take  the  numberB  on  cars  and  on  the  seals  of 
the  doors,  came  down  the  side  ladder  of  a  car, 
while  the  cars  were  moTing  but  were  soon 
about  to  stop,  and,  while  banging  there  waiting 
for  the  cars  to  stop,  that  be  might  alight  wns 
killed  by  contact  with  a  switch,  wnicn  would 
not  have  struck  him  bad  he  not  been  at  the  very 
itottom  of  the  ladder.  Beldt  that  he  was  neg- 
ligent 


Appeal  from  district  ooort  Duboque  coun- 
ty; John  J.  Ney,  Judge. 

This  Ui  an  action  to  recover  damages  tor  a 
personal  injury  resulting  in  the  death  of 
Hugh  C.  Haggerty.  From  a  Judgmmt  on 
a  verdict  for  the  lAalntlff,  the  def«idant  ap- 
peals. 

D.  E.  Lyon,  fcHT  appellant   J.  H.  Shields, 

for  appellee. 

ROTHKOCE,  J.  Hugh  O.  Haggerty  mm 
In  the  employ  of  the  defendant  as  car  ac- 
conntant  at  Dubuque  cm  the  80th  day  oi  Sep- 
tember, 1887.  On  the  erenlDf  Dt  that  day 
he  was  killed  while  riding  on  the  laddw  on 
the  side  of  a  box  freight  car.  The  evidimce 
tends  to  show  that  he  come  to  hla  death  by 
contact  with  ft  awlteh  stand  at  the  side  of 
and  near  the  rallzoad  track.  There  la  some* 
evidence  »Aw<iing  to  diow  that  the  deceased 
jumped  from  the  ladder,  but  the  jury  were 
fairly  warranted  from  all  the  evidence  In 
finding  that  he  came  to  his  death  by  hanging 
on  Uie  laddv.  and  that  he  ires  knod»d  off 
the  ladder  by  strlUng  against  ttie  swlttA 
stand;  and  ve  tblvik  that  the  finding  tavcflT- 
ed  in  the  verdict,  that  the  switch  stand  was 
too  near  the  traCk,  is  jnattfled  by  tb»  enrl- 
dence. 

A  number  of  qnestions  raised  on  the 
record  whlcih  caU  in  queatlon  the  correctness 
of  the  court's  rulings  uixm  the  admtsd<«i  and 
exclusion  of  evfdenoe.  Bat  fiew  of  these 
qnestions  were  presented  fn  the  arguments 
made  In  this  court,  and,  in  the  view  we  take 
of  the  case.  It  is  tmneceesary  tn  consider  any 
of  them.  The  main  ^esttw  In  the  case  Is 
whether  the  Jury  were  anfliorlsed  tn  finding 
fft>m  tite  evldmce  that  the  deceased  was  free 
from  ne^igence  which  oontrlbuted  to  the  Inju- 
ry which  caused  his  death.  In  other  worda,  did 
the  plaintUE  show,  by  sufflcient  evidence  to 
authorlw  a  Tcrdlct,  tiiat  the  deceased  was 
not  ne^>lgait  In  riding'  on  the  car  by  h<ddlng 
to  the  ladder  tm.  the  dde  thereof?  It  would 
be  Impoutble,  by  any  statement  of  facts 
wUcb  we  can  make  from  the  record,  to  re- 
produce the  exact  situation  surrounding  the 
deceased  when  he  came  In  contact  wltb  the 
switch.  It  was  his  duty,  In  the  prosecution 
of  his  work,  to  take  tiie  numbers  of  tbe  can 
of  Incoming  trains,  and  to  take  the  seals,  as 
some  of  the  wltaesses  expressed  it.  The 
seal  is  a  strip  of  dn  fastened  or  wrapped 
around  the  fastening  on  one  of  the  ride  dowi 
of  the  car.  We  do  not  understand  tliat  it 
is  the  duty  of  the  car  accountant  to  ronove 
the  seal.  As  we  understand  It,  tbe  seal  la 
stamped  with  the  number  of  the  station  from 
which  the  car  Is  sent  ftnd  It  Is  the  daty  of 
the  car  accountant  to  take  this  number.  The 
number  of  the  cars  are  In  large  flgores  on 
the  side  of  the  car.  and  alao  on  tiie  end.  It 
Is  Impossible  from  the  record  befbre  na  to 
desiTlbe  the  exact  situation  surronndlns  flie 
deceased  when  he  came  hi  contact  with  the 
switch  stand.  It  appears  that  the  tram  was 
In  tbe  yards,  switching,  and  moving  back  and 
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forth.  The  deceased  was  tor  aoma  reawm 
aa  the  top  at  one  of  the  box  can.  It  If 
claimed  by  cotmael  for  ajH^ellee  ttiat  be  mm 
engaeed  In  taUng  tbe  nmnben  of  the  can 
looking  down  between  tbem.  and  setting 
the  numbers  from  the  ends,  and  Uiere  Is  ert 
dence  showing  that  the  nmnbers  could  be 
taken  In  that  way;  but  there  Is  no  efldenos 
that  be  was  thus  oigaged,  and  Oils  was  no 
reas<«i  or  excuse  fw  i^awgtwg  at  the  foot  of 
tbe  ladder  at  tiie  aide.  It  Is  claimed  by 
cotmsd  for  appose  that  be  waa  bt  his  iropor 
places  swlnglDg  on  the  ladder,  to  take  tbe 
numbers  from  the  side  of  the  ears  in  the 
train,  and  to  take  tbe  seals  or  znimben  of 
the  seals,  and  there  were  witnesses  who  had 
the  hardlbood  to  make  that  claim  under 
-oath.  It  does  not  appear  tbat  there  was  any 
rule  of  the  company  nptm  the  sobject,  and  no 
such  <iaim  to  mad*  In  the.  petition.  The 
ri^t  of  Fecorsty  Is  based  upon  aTcnnaitB 
that  deceased  was  rightfully  on  top  of  the 
train,  "so  as  to  perform  his  duty  In  connec- 
tion therewith  when  the  same  should  stop, 
and  when  said  can  were  dataebed  flrom  the 
engine,  were  running  to  a  point  where  the 
sams  were  to  stop,  said  decedent,  while  in 
tbe  discharge  of  bts  duty  as  such  employe 
and  car  aeeonntant,  and  In  tbe  exerdse  of 
all  due  care,  and  without  any  negligence  on 
hlB  part,  OS  said  cars  were  soon  about  to 
•top,  want  from  tbe  top  of  the  car,  where  he 
was  standing,  down  the  ladder  on  the  aide 
tbeieo^— the  same  being  tbe  means  proTld- 
ed  to  reach  tbe  ground  txom  the  cars  afore; 
said,— to  the  lower  end  of  the  ladder  afore- 
said, and  while  there  standing  and  waiting 
-for  said  car  and  train  to  stcqi,  so  tbat  he  could 
safely  reach  the  ground,  where  his  duty  and 
bnsbMM  at  that  time  called  him,  and  while 
In  tbe  perftmnonce  of  Us  duty,  and  iu  the 
exercise  of  all  due  care  while  so  standing  on 
the  ladder  aioreBaid,"  he  was  struck  by  the 
switch.  The  evideDce  Aows  beyond  all  ques- 
tion that  the  arerm^t  of  tbe  petition  that 
"said  can  were  soon  abmit  to  stop"  Is  tni& 
It  Anther  aw«Bn  that  kf  the  deceased  bad 
not  gone  down  to  titt  vccy  bottom  of  tiie  lad- 
der be  would  not  have  been  injured.  Indeed, 
tbe  eridenoe  tends  strongly  to  show  that  he 
BHwt  have  had  bis  foot  on  the  idl  boc  under 
the  car  in  order  to  be  low  enou^  down  to 
oome  In  contact  with  tbe  swltdu 

At  tbe  done  at  ike  IntrodDOttan  of  the  evi- 
dence, the  defendant  made  a  motion  to  di- 
rect a  Tcrdlet  for  tbe  defendant  We  think 
the  motion  ahould  hare  been  sustained,  on 
tbe  ground  that  there  was  not  only  no  show- 
ing on  tbe  part  of  the  plalntiif  tbat  the  de- 
ceased exercised  the  care  and  caution  requir- 
ed by  law.  but  tbat  tbe  evidence  plainly  and 
without  conflict  showed  tbat  be  was  riding 
on  the  ladder  without  any  reason  for  so  do- 
ing, and  in  reckless  disregard  of  his  safety. 
It  is  unnecessary  to  dte  the  long  line  of  cases 
in  tills  court  Bustaiutog  these  Tiews.  For  a 
full  discussion  and  r^eresice  to  authorities 
■npim  tbe  question,  see  the  late  case  ol  Mc- 
v.67K.w.no.8 — 57 


Kaa  r.  Railway  Oo^  88  Jm,  616;  DO  N.  W. 
20B.  The  jndcmeat  of  ths  district  court  Is 
rsTonsd. 


BBADSHAW  et  ax.  t.  REMICK. 
BBMIOK  t.  BBADSHAW  et  al. 
(Snpreme  Oonrt  9t  lews.   Feb.  7,  18M,) 
BoMMTB&D  —  HoBmAoi  nmsOLOStna  —  Anur- 

DomnirT— Tbvbt. 

1.  A  homestead  was  .  sold  under  mortgage 
foreclosure  without  observance  of  the  Btatutory 
mvTisions  for  the  plattinK  and  sale  thereof. 
The  mOTtgagors,  husband  and  wife,  continued  in 
possession,  first  nnd«  their  statutory  rights  in 
case  of  foreclosure,  then  for  three  years  under 
a  lease  to  tbe  husband,  and  then  for  a  year  un- 
der a  lease  to  their  son;  the  wife  knowing  of 
and  not  objecting  to  the  leases.  Hdd^  that 
there  was  an  abandonment  of  the  homestead 
rii^t,  so  that  advantage  could  not  be  taken  of 

omission  In  die  sale. 

2.  to  a  mortgage  sale  tibeie  was  some 

talk  between  the  mortgagor  and  prospectiTe  pur- 
dbaser  that  the  mortgagor  mi^t  have  tbe  laad 
back  for  what  the  purchaser  "had  in  It."  The 
purchaser  tsstifled  that  at  a  later  conTersatlon 
the  mortgagor  "adntowledged  tliat  h«  could  not 
get  tbe  money  at  that  time,  and  that  settled  it." 
The  mortgagor  then  occupied  the  premises  for 
fire  years  under  a  lease  from  the  purchase. 
Hdd,  that  the  pnrehasar  was  not  a  trustee  tar 
ths  mortgagor. 

Appeal  from  district  court,  Glreoie  county; 
Charles  D.  Goldsmith,  Judge. 

Franklin  and  Aner  B.  Bradsbaw  are  hus- 
band and  wlf«,  and  plaintiffs  In  the  flnt 
above  entitled  action.  On  tbe  let  day  ol 
July,  1881,  FrankUn  Bradsbaw  being  the 
owner  of  tbe  8.  E.  ^  of  section  21,  township 
85  N.  of  range  29,  in  Greene  county,  the 
plalntlETs  Joined  in  a  mortgage  thereon  to 
Sdward  Heliker,  tmstee  for  Thomas  W.  Mar- 
shall, to  secure  the  sum  of  |T90.  Tbe  mort- 
gage was,  in  1884,  foreclosed  In  a  suit,  with 
these  plaintiffs  as  defendanto,  and  at  a  fore- 
closure sale  on  execution  the  land  was  bid 
in  by  the  defendant,  Leander  B.  Remlck,  for 
the  amount  of  the  Jndgmente  and  costo;  he 
at  tbe  time  h^dlag  a  fiiaA«r  mwtgage  lien  on 
the  laDd  to  secwe  two  notes  aggregating 
froO.  From  the  siH^ng  of  1881  np  to  tbe  sale 
on  execution  the  plaintltfs  had  resided  on 
the  land  sold,  and  during  tbat  period  had  a 
homestead  right  therein.  Tbe  sale  und^  the 
foreclosure  Judgment  waa  In  January,  188B, 
and  in  February,  1886,  Remlck  rec^ved  a 
sherUTs  deed  tor  the  «itlre  quarter  section. 
Tbe  plalntltrs  continued  to  occupy  the  prem- 
ises from  tbe  execution  of  tbe  deed  toRemlck 
to  tbe  commencement  of  this  sidt  under  cir- 
cumstances Bobstontially  as  follows:  In  Feb- 
ruary, 1886,  the  husband,  Franklin  Brad- 
sbaw, leased  Ibe  premises  from  Remlck  for 
one  year  at  a  caalb  rental  of  9300.  This  lease 
was  In  effect  renewed  each  year  to  and  In- 
cluding 1890,  with  the  following  exceptions: 
Frank  W.  Bradsbaw,  one  of  tbe  defendants 
in  the  second  entitled  action,  is  a  son  of 
the  plaintiffs  In  this  action,  and  for  tbe  year 
1888  tbe  lease  waa  made  to  blm;  and  for 
the  year  1890  it  was  made  to  StaakKn  Brad- 
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■haw  and  Frank  W.  Bradabaw,  being  father 
and  son.  It  la  aT«red  in  ^  peUUoiit  In 
substance,  that  when  Remlck  bongbt  th« 
land  at  the  ftwecloaiiie  Bale  it  traa  under 
an  agreement  betwem  Bemldc  and  Brad- 
shaw  that  Remlck  shonld  take  the  Utie  In 
trnst  until  roch  time  as  Bradsbaw  should 
repa7  him  fw  expendltnrea  and  hla  iiena 
tha«on,  when  the  title  Bhbnld  again  vest  In 
Bradsbaw.  HiIb  ■  action  is  hrooght  to  set 
oalde  the  deed  and  sale  of  the  land,  and  per^ 
mtt  an  accounting  and  redemption,  under 
the  claim  (1)  that  plaintiffs  bad  a  liomestead 
right  therein  and  that  the  sherUt  in  making 
the  sale  did  not  observe  the  statntorr  re- 
Quiremoita  as  to  the  platting  and  sale  there- 
of, and  (2)  because  of  the  trust  relationship 
between  the  parties.  The  answer  pats  In 
Issue  the  facts  pleaded  in  the  petition,  arers 
abandonment  on  the  part  of  the  plalntlfb  of 
their  homestead  rights  tbdr  acts  in  l>e- 
coming  lessees  of  tlie  premises  ai^  occap7- 
Ing  the  same  as  such,  and  asks  by  way  of 
afflrmatlTe  relief  that  the  title  to  the  land 
be  quieted  in  him.  The  district  court  found 
the  Issues  with  the  defendant  and  granted 
him  the  relief  prayed. 

The  foregoing  statement  has  reference  on- 
ly to  the  first  entitled  cause.  In  the  second 
cause  theve  was  a  judgment  bdow  t<x  plain- 
tiff,—it  b^ng  a  suit  to  enfbrce  a  landkvd's 
lien  for  the  rents  of  the  land«— and  It  is  to 
abide  the  resnit  of  the  first  css^  in  wUch  tb» 
plaintiffs  ^pealed. 

H.  B.  Long,  for  appellants.  A.  M.  Head, 
for  appellee^ 

aRANOBR,  C  X  We  do  not  think  that  It 
Is  necessary  to  ctmsider  the  claim  of  appel- 
lants as  to  the  platting  and  sale  of  the  land, 
f OT  we  are  agreed  that  there  was,  after  the 
sale,  an  abandonment  of  the  homestead  right, 
without  which  there  was  no  legal  basis  to 
set  aside  the  sale  and  grant  the  relief  iwayed. 
There  Is  no  room  for  serloos  contention  but 
that,  as  to  the  husband,  there  was  an  aban- 
donment, because  of  his  leadng  the  iffendses 
for  fbur  years  and  occupying  them  under  a 
lease  to  his  son  fear  another  year  after  the 
deed  to  the  d^endant  The  parties  oim- 
tlnued  th^  occupancy  of  the  premises  for 
the  fon  poiod  of  tiielr  statutory  rights,  and 
when  tlie  shviCTs  deed  was  made,  which 
gave  to  the  purchaser  the  right  of  posses- 
sion* Bradshaw  acquired  the  right  to  fartfaea: 
occupy  tbem  Just  as  any  stranger  would 
naturally  and  I^aily  have  acqoired  sneb  a 
right,— by  contract  with  the  owner.  He  gare 
unmbitakable  evidence  ot  an  intentional 
change  in  the  character  of  his  occiowncy 
from  that  mm&e  to  that  of  lessee.  His 
occapw<7  ss  lessee  was  absolutely  Incon- 
sistent with  a  claim  of  homestend  right.  The 
character  of  the  leases  he  signed  was,  in 
every  particular,  In  plain  contradiction  of  a 
homestead  daim  or  right.  An^  Bradsbaw, 
the  wife,  was  not  a  party  to  the  lenses,  but 


the  attoaiton  Is  litlte  less  conclnsiTe  as  to 
hw.  She  knew  of  the  sherUTs  deed  to  Be- 
midc;  she  knew  that.  In  oonsequencs  of  Ilia 
sale,  her  husband  intended  to,  and  did  aftar- 
waids,  lease  the  land,  and  of  hla  oontinnoas 
ocdnmney  as  a  losses.  So  far  as  a  wife 
could,  she  acquiesced  both  aa  to  his  under- 
standing of  the  Bttnatton  and  purposes  of  oc- 
cupancy. There  was  not  a  word  of  potest, 
dissmt,  or  dlsap|«OTaL  We  may  say  that  It 
was  thai  manifest  to  both  of  tbem  that  the 
title  had  passed  by  the  fOradosure  ssle^  and 
they  were  occupying  the  land  by  contract 
with  the  owner.  She  nowhwe  se^  that  she 
then  thought  she  was  ooawlns  it  as  a 
homestead.  Stmie  *1stiaws"  are  afloat  at 
which  appellants  are  now  grasping,  bat  the 
facts  are  no  less  concliulTe  on  this  ptMnt 
than  they  would  be  If,  after  the  sheriffs 
deed  was  made,  they  bad  mored  from  the 
preniiw  without  an  Intention  to  return,  and 
then,  aftw  neariy  fire  years,  had  set  up  a 
hcnnestead  right  'Rie  legal  amdurioQ  Is 
that  they  concurred  In  the  sale  as  made,  and 
It  is  now  too  late  to  retrace  thdr  st^s. 

Omislderable  stress  Is  placed  on  the  fact 
that  Hrs.  Bradshaw  did  not  sign  flie  leauiee, 
or  any  of  than,  by  lyiplylng  the  Act  to  the 
law  requiring  the  hosbend  and  wife  to 
enr  in  and  dgn  the  same  J<tot  Instnunent 
In  order  to  pass  the  homestead  right  or  tlie 
title  on  which  It  rests.  The  statute  has  no 
application.  The  ctmTeyanoe  <tf  the  home- 
stead was  when  she  Joined  wltii  bar  bos- 
band  In  the  execution  of  the  mortgage  under 
which  the  sale  took  ploca  The  teases  but 
indicate  the  purposes  or  character  of  the  oc- 
cupancy after  the  deed  was  made.  The 
leases,  of  themselTee,  took  from  her  no  right 
It  was  the  relation  she  ir<Auntarlly  asmmed 
under  the  leases,  showing  %  Tolnntary  sar> 
rendw  of  the  homestead  claim.  Mnmsnas 
anthoriUes  are  dted  wherein  are  anuoonced 
rules  fovuing  homestead  protection,  as  that 
the  homestead  Is  for  the  benefit  of  theflunlly. 
and  an  abandonmcokt  by  tin  husband  will 
not  aftect  the  right  of  the  wife  so  long  as 
she  remains  in  possession;  that  In  sneh  a 
case  a  purchaser  from  the  husband  win  be 
reqirired  to  account  to  the  wife  for  tbe  roita, 
etc.  Particular  stress  Is  xdaced  on  the  case 
of  Mfffris  T.  Sargmt,  18  Iowa,  90;  wherdn 
It  is  held  that  the  mere  faet  of  a  liusbaiMfs 
becoming  a  lessee  of  propaly  claimed  as  a 
homestead,  although  It  may  recognlae  the 
title  In  anoth«,  will  not  afltet  tbe  rlglita  ot 
the  wife  tat  the  homestead.  Our  holding  In 
this  case  Is  no  Infili^ment  on  tbe  rule  there 
stated.  We  do  not  in  any  way  Und  tbe  wUe- 
because  of  the  acts  of  the  husband,  but  be- 
cause of  her  own  acts  after  the  leases  were 
made  and  her  long  course  of  acqnieseeiice 
in  a  situation  known  to  her,  indicating  ber 
Intention  during  tiiat  period.  Tbe  cases  are 
in  no  important  sense  allk&  No  case  dted 
is  against  oar  omchultra. 

Appellants'  eliUm  tiiat  defendant  took  tor- 
title  nndw  an  agreement  to  reomiTeT.  vpon- 
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iMiTnieiit  It  Um  <f  pnrdiuB  price  and  oflur 
Ueiu,  la  not  mtpportmi  bj  the  erldenoa. 
Then  warn,  before  tba  land  was  purchaaed  by 
defendant,  Bome  talk  tliat  Bradsbaw  might 
hare  tlw  land  tmA  iat  what  d^endant  "had 
In  It**  That  It  amoonted  to  a  valid  agree- 
moit,  at  the  time,  because  of  the  meager- 
oesa  of  Iti  details  la  quite  doubtfoL  It  Is 
cwtaki  that  Bradahaw  did  not  amune  any 
obligation  In  the  matter  whatero-.  There 
was  mer^  a  talk  that  If  he  paid  what  de- 
fendant "had  In  It"  he  could  hare  the  land 
back,  and  It  appears  tb&t  defendant  regarded 
that  OS  his  agreemoit  But,  in  a  later  con- 
Teraatlon,  be  aasrs  that  Bradahaw  **acknowl- 
edg«d  that  he  coold  not  g«t  the  mon^  at 
that  time,  and  that  settted  it**  The  entire 
oonrse  of  business  betwem  th*  parties  tcr 
ATe  Teara.  nearly,  in  r^rard  to  the  land  is 
against  an  nnd«Btanding  that  the  title  was 
in  d^endant  only  in  trust  but  it  is  in  har* 
raony  wiUi  the  fiwt  of  absolute  ownership 
by  defMidaht  Their  contracts  from  time  to 
time  folly  reoognlaed  such  ownership,  and 
tar  outw^gh  the  effect  to  be  ^ren  to  loose 
and  random  talks  in  regard  to  so  Important 
a  matter,  wherein  no  time  tm  porf  ormanoe 
was  fixed,  nor  any  other  detail,  not  even  to 
making  ttie  Obligation  mutnaL  Such  «t1- 
dence  Is  too  weak  to  set  aside  a  conveyance 
of  land.  These  considerations  dispose  of 
the  case.  The  Jndgmoit  in  each  case  will 
stand  afflrmed. 


HURTO  T.  GRANT  et  aL 
(Supreme  Court  of  Iowa.    Feb.  7,  1894.) 

BavomuTiON  or  Dbbd— Estofpbl— CokditioitUi 
Lira  Estate— FoBraiTuaa. 
L  The  mother  of  B.  and  O.  wcchanged 
theh-  land  for  a  lot,  and  took  the  deed  to  the 
lot  in  her  own  name,  after  H.  became  of  age, 
bat  without  her  knowledge.  Afterwards  ttie 
mother  executed  to  such  children  a  deed  to  the 
lot,  reserrlBg  a  life  estate,  on  condition  that  dte 
wy  the  taxes,  hisnrance,  and  cost  of  repairs. 
H.  was  not  present  when  each  deed  was  ex- 
•eoted,  bat  sne  received  and  kept  it,  and  did 
not  dispute  her  mother's  right  to  possession  tst 
the  lot  for  10  years.  Held,  that  H.  was  not  en* 
tlUed  to  have  sneh  deed  reformed  by  striking 
out  the  clanae  reserving  the  life  estate  to  the 
mother. 

2.  Where  a  deed  reaerres  a  life  estate  In 
the  grantor,  provided  she  at  all  times  keep  the 
premises  Insured  for  tbe  benefit  of  those  owning 
the  insurable  Interest,  tbe  life  estate  will  not  be 
forfeited  because  the  policy  procured  by  the 
grantor,  by  an  oversight.  Inures  to  her  benefit 
alone,  when  the  grantee,  her  dau^ter,  fails  for 
10  yean  to  call  hee  attention  to  the  form  of  the 
liolicy,  and  does  not  ask  that  a  proper  one  be 
taken  out 

Appeal  from  district  court  Scott  county; 
O.  M.  Watmnan,  Judge. 

Action  In  equity  for  the  partition  of  cer- 
tain  real  estate,  and  for  other  equitable  re- 
lief.  From  a  Judgmrat  and  decree  In  part 
denying  plaintiff  the  relief  prayed  she 
peals. 

D.  B.  KaA,  tor  wdlant  DaTiwm  A 
Lasa,  tor  ^ppdlees. 


KINNB,  J.  1  Tbe  peUtloD  <iharg«ii  In 
substance,  that  plaintiff  is  the  owner  of  as 
undivided  oas-half  of  certain  real  estate  la 
Scott  county,  Iowa,  lliat  Nettie  B.  Grant 
defendant  owns  the  othw  undivided  half  of 
said  real  estate^  That  prlOT  to  Ainll  20, 
1800,  plaintiff  (then  Marietta  Wright)  and 
hee  ^Bter,  Medora  Wright  owned  cotaln 
land  In  fee,  and  inherited  same  from  their 
fath^s  estate.  That  defendant  Daniels 
(then  Wright)  was  the  mother  of  plaintiff 
and  Medora  Wright  That  at  said  date,  and 
acting  for  plaintiff  and  said  Medora,  said  de- 
fondant  Daniels  sold  said  land  fw  911,001^ 
rec^Ttng  the  snm  of  96,000  in  money,  and  a 
deed  of  conveyance  abeolute  In  form  to  her- 
•elf  as  grantee  of  a  certain  lot  In  the  city  of 
Davanport  for  the  Inlance  of  said  purchase 
ivioa.  Tliat  the  deed  was  taken  In  defend- 
ant Daniels'  name  without  plaintiff's  knowl* 
•Oga  cr  consent  That  to  abont  1880  she 
supposed  the  deed  was  In  the  name  of  her- 
self and  her  rister.  That  defendant  Daniels 
at  an  times  represented  that  tbe  deed  had 
been  so  executed  as  to  protect  her  rights  as 
an  owner  of  the  premises,  and  plaintiff  re- 
lied upon  the  truth  of  these  repreaentatlona. 
That  In  USD,  after  dlseorering  that  the  deed 
had  bees  taken  in  tbs  name  of  deCendant 
Daniels,  her  sistw's  fansband  employed  one 
W.  K.  Whiter  an  attcwney,  to  ivocure  deeds 
from  said  DanMi  to  the  ststvs  for  said  lot 
and  on  October  IB,  1880,  said  White  pro- 
cured Bald  deeds.  That  said  deeds  contained 
the  firilowlng  provision:  "The  ahore  uid 
foregoing  conveyance,  however,  is  made  ox- 
preealy  upon  the  understanding  and  agree- 
ment ttiat  during  my  natural  Ufa,  while  I  re- 
main immarrled,  I  shall  be  entitled  to  the 
possession  of  said  premises  and  oayxytaait 
ot  the  resits  and  pn^ta  arUng  IhereArom: 
provided,  I  shall  at  all  times  keep  tbe  in- 
surable part  of  aald  premises  Insured  In  a 
reasonable  amount  for  tiie  bwefit  of  those 
owning  anch  insurable  Interest;  and  also 
that  I  shall  at  all  tlmea  keep  said  ivemlaea 
In  good  reostmable  repair;  and  also  that  I 
shall  at  all  times  pay  and  ditcharge  all 
taxes  and  assessments  against  said  premises, 
or  any  part  thweof,  whoa  due,  all  of  which 
I  do  hereby  covenant  and  agree  to  perfwm 
and  do^"  That  plaintiff  wss  not  present 
when  said  deed  to  her  was  executed  \fy  said 
DanielB.  That  she  supposed  such  a  deed 
would  be  executed  as  would  vest  In  her  title 
to  the  nndlTlded  half  ot  said  premises,  and 
that  idw  never  agreed  to  take  any  other. 
She  also  claims  that  said  condition  in  said 
deed  "fturtratei**  the  precedent  estate,  is  in- 
oHiBlstent  with  It  and  tbwefore  void.  Oie 
also  tbargoB  that  said  Daniels  baa  fiiiled  to 
comply  vlth  the  conditions  above  set  fnrtb 
as  to  keeling  the  premises  In  repair,  Ibe 
property  Insured,  and  the  paym«it  of  taxes; 
and  avws  that  she  has  declared  a  forfeiture. 
She  prays  for  a  partition  of  the  premises: 
that  all  claims  of  Daniels  nnd«>  said  otmdl 
tton  be  adjudged  vtrtd;  that  s^d  deed  ba  re- 
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toniMd,  and  plaintiff  deaeed  to  be  the  ab- 
solute owner  in  fee  stmp^  of  an  nndirlded 
one-half  of  the  lot  Tbe  answer  of  defend- 
ant Daniels  admits  that  plaintiff  and  defend- 
ant Nettle  B.  Grant  each  own  an  nndlTided 
one-half  of  tbe  lot,  subject  to  tbe  right  In 
her  to  use  and  occupy  the  same  during  ber 
natural  life;  admits  that  prior  to  April  'M, 
186Q,  plalntlft  and  her  elster,  Medora,  owned 
the  farm,  and  that  she  Is  their  mother;  tliat 
she,  acting  for  them,  sold  the  farm,  and  In 
part  payment  received  a  deed  to  beraelf  for 
the  lot  in  controrersy;  admits  that  White 
procured  deed  as  averred,  and  denies  an 
other  allegations  In  the  petition.  She  avecs 
she  has  been  In  posseBslon  of  the  premlsee 
since  October  16,  1880,  and  is  entitled  to  tbe 
rents  and  ^flts  arising  tberefi-om  during 
bss  natural  life;  that  she  Is  and  has  been 
unmarried  since  October  16,  1880;  pleads  the 
conveyance  to  plaintiff,  and  bar  acceptance 
of  the  same,  and  that  ever  since  October  16, 
1880,  she  has  received  the  rents  and  profits 
•f  the  lot  to  her  own  use,  with  plaintiff's 
knowledge  and  consent;  that  ever  since 
said  time  she  has  paid  all  taxes,  kept  the 
premises  Insured  and  In  reascNoable  repair; 
and  claims  i>lalQtlff  Is  estoK>ed  from  dalm- 
img  any  Interest  In  the  [vemlscs  la  ooofliet 
with  defendant's  right  of  possession.  Nettle 
SI  Grant  also  filed  an  answw,  in  which  sbe 
ratifies  and  amflrms  the  defeidant  Daniels' 
aots,  and  the  provisions  of  tbe  deed  from 
Daniels  to  herself.  It  Is  not  material  to 
more  fully  teter  to  it  The  court  found 
plaintiff  to  be  tbe  ownor  of  an  imdivlded 
one-half  of  tbe  lot,  subject  to  Daniels'  life 
estate,  and  ordered  partition  accordingly. 
To  this  plaintiff  excepted,  and  appeals. 

2.  Doobtlesa  tbe  defendant  Daniels  did 
wrong  In  selling  tbe  farm  and  taking  tbe 
title  to  the  city  lot  in  her  own  name.  Ohs 
bad  no  right  so  to  do.  bat  ^  tIcw  of  the 
subsequent  acts  of  plaintiff  In  accepting  the 
deed  obtained  by  White  from  her  motha:, 
she  ought  not  now  ta  be  p^mltted  to  re- 
pudlAte  its  conditions.  True,  plaintiff  claims 
she  never  accepted  this  deed.  She  knew  that 
White  was  acting  for  her  as  w^  as  for  ber 
slater.  She  had  been  told  that  tf  she  did  not 
obtain  a  deed  for  ber  Interest  and  ber  moth- 
er died,  the  daughter  by  a  subsequent  bus- 
band  would  also  come  In  for  a  share  In  tbe  lot 
Her  own  testimony  shows  that  sbe  was  wiU- 
ixtg  for  her  mother  to  take  all  tbe  rents  and 
profits  of  tbe  pUu»  which  she  might  need  for 
ber  support.  From  tbe  whole  record  it  Is 
apparent  that  tbe  real  object  of  plaintiff  was 
to  get  a  deed  to  her  undivided  one-hal^  so 
that  h^  mother  could  not  sell  or  Incumber  It 
and  so  that  la  the  event  of  her  death,  no  in- 
ta*eet  In  this  lot  would  pass  to  the  mother's 
daughter  by  the  second  husband.  Now,  while 
the  plaintiff  says  she  never  accepted  this 
deed,  ber  statement  amounts  to  nothing,  as 
she  admits  she  recdved  It  and  kept  It,  and 
from  October  16,  1880,  to  October  13,  18U0, 
she  did  nothing  to  dispate  the  rl|^t  of  ber 


mother's  poaseBstaa  to  tiie  prepertj  under  tbe 
terms  of  the  deed  untQ  the  latter  date,  when 
this  action  was  commenced.  When  she  did 
talk  to  her  mother  about  the  matter,  should 
not  claim  that  the  prorlslon  In  t^  deed  giv- 
ing her  mother  possevdon  dnrlng  ber  life- 
time was  wrong  or  unsatisfactory.  What 
■he  complained  of  was  that  she  sbonld  bare 
so  much  of  the  rent  as  ber  mot^ta*  dM  not 
need.  We  think  idalnttff's  own  testimony 
tends  strongly  to  show  that  after  recelvliic 
this  deed  she  ratified  and  confirmed  it 
Plaintiff  was  of  age  even  before  her  motbu 
sold  the  farm,  and  there  Is  no  snflkdcnt  ec- 
cose  offered  for  ber  failing  for  almost  10 
years  after  this  deed  was  executed  to  ber  to 
insist  iqKm  her  rl^ta.  We  think,  under  all 
the  circumstances,  that  by  not  exerd^g  ber 
right  It  she  had  any,  for  that  l«igth  of 
time,  and  by  vlrtnaUy  aequlesctng  in  tbe  ear- 
rectness  of  tbe  deed  as  made^  she  has  been 
guilty  of  such  laches  as  should  predude  ber 
from  now  having  the  deed  refonded.  Tbere 
Is  no  occasion  for  treating  of  the  many  caaes 
cited      appellant  relating  to  tmsta. 

8,  One  ground  of  plaintiff's  claim  la  tkat 
even  If  the  deed  from  deftttdant  Danlda  to 
ber  is  not  reformed  by  fHwUnartng  the  pro- 
vision therein  relating  to  Daniels*  life  estate, 
then  ber  life  estate  sbonid  be  decreed  to  be 
forfeited  because  of  fallm^  to  po-^rm  tbe 
condltl<His  in  relatlofn  to  paymmt  of  taxes, 
repairs,  and  Insurance.  The  main  ground  oa 
which  a  forfeiture  is  claimed  Is  touching  tbe 
Insurance.  In  that  respect  the  deed  provided 
that  defendant  Daniels  "shall  at  all  times  keep 
the  bisurable  part  of  said  premises  Insured  In 
a  reasonable  amount  for  tbe  benefit  of  those 
owning  such  taurarable  biterest."  Now,  de- 
fendant Daniels  has  kept  tbe  property  in- 
sured in  the  sum  of  ^1,200.  No  fbult 
found  that  tbe  amount  of  the  taunrance  la 
not  as  great  as  It  should  be,  but  It  Is  said 
that  by  virtue  of  the  wording  of  the  policy  de- 
fendant Daniels'  interest  Is  insured,  whereas 
the  Intent  of  the  provision  was  to  protect 
only  the  Insurable  Intnest  of  plaintiff  snd 
the  defendant  Grant  for  their  exduslve  bene- 
fit The  policy  Insures  "Marietta  W.  Hurto 
and  Nettle  Grant,"  and,  after  the  usual  pro- 
vIslona,contalns  this  condition:  "LoeB,lfany. 
payable  to  Emily  Daniels  as  her  Inters  may 
appear."  An  elaborate  argument  Is  made  to 
show  that  such  a  policy  Is  not  in  accord  with 
tbe  provisions  of  tbe  deed,  ajid  that  tbe  pol- 
icy as  written  affords  no  protection  to  ^aln- 
tlff  for  various  reasons.  Tbere  Is  no  neces- 
sity for  our  entering  Into  a  discussion  of  all 
these  questions.  If  tbe  claim  Is  well  foond- 
ed,  it  would  not  be  a  ground  for  dedarlng  a 
forfeiture,  in  the  absrace  of  any  showing  that 
the  plaintiff  bad  called  the  attrition  of  de- 
fendant Daniels  to  the  form  of  tbe  poll<7. 
and  asked  that  a  policy  proper  In  form  be 
taken  out;  and  especially  when,  as  In  tbti 
case,  it  appears  that  Daniels  baa  In  good 
faltb  atteiDpted  to  comply  with  the  condltlena 
of  the  deed  relating  to  Insuranca.  Sot  Mac* 
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tier  T.  Oabon.  IM  Mius.  SM,  IS  N.  B.  OU; 
WUm  t.  Seminary,  (Wta.)  IS  K.  W.  lifit.  It 
would  hardly  comport  with  oar  Idea  of  the 
duty  of  a  com-t  of  equity  to  deidare  a  toae- 
feltun  of  Danieta'  estate  In  the  lots  tot  a 
tecbnlcal  failure,  If  aoch  U  may  be  said  to  be, 
to  comply  wlUi  tlie  pi-ovlston  toochbig  insur- 
ances when  for  nearly  10  years  plaiatid  has 
made  no  obJcetton  to  ttie  form  of  the  polides 
taken  out  by  Daniels,  and  has  never  even  sug- 
gested to  the  latter  that  the  policies  Issoed  did 
not  In  an  respects  folly  oomply  with  her 
agreement  As  to  the  conditions  of  the  deed 
relating  to  the  paym^t  of  taxes  and  to  re- 
pairs, tb^  aeem  to  tere  been  mbstantlally 
compiled  with.  In  our  view,  no  ease  has 
been  made  Justifying  a  reformation  of  the 
dead,  w  wammtlng  us  la  deereeing  a  forfeit- 
ore  of  tte  lUb  estate  of  defen^t  Danlds. 
The  Judgmtsit  and  decree  below  will  be  af- 
Bnaed. 


WILLIAMS  T.  EVEBHAIH. 
(Sv;>reiDe  Cooit  of  Iowa.    Feb.  7.  1804.) 

KOKTOAOIS— AsSOlCFTIOir  BT  PuaCHASKB— RcrOB- 

HATtox  OP  CoimuoT. 

PlalntUt  listed  for  sale  Us  iireir  bam 
and  contents,  at  a  price,  eccordlng  to  the  bro- 
kear**  memorandom,  of  $1,500  above  the  $1,780 
mortgage  on  the  realty.  As  a  result  of  an  in- 
terview between  ^aintlfl  and  defendant,  a  put^ 
ehaser  found  bw  the  faroker,  the  latter,  at  ueir 
dictation,  aotad  that  the  $1,780  was  assumed, 
andplalntiir  would  convey,  subject  thereto,  for 
$1,080.  nie  parties  rigned  a  meraoraoduni  that 
plaintiff  had  recrired  of  defendant  $20  on  sale 
of  the  ban  and  contents,  ;nice.  $800,  and  wonU 
deed  the  realty  *^bjeet  to  $1,780  incBinbEanc&" 
Thereafter  defendant  paid  plaintiff  $800,  ajtd 
reodTed  possession,  and  a  deed  "snbject  to"  the 
UMHtgage.  The  personalty  was  worth  $800, 
and  the  realty  conveyed  was  worth  $1,200  to 
$1,500.  EM,  that  defendant  assumed  the  mort- 
gage debt,  and  that  the  memorandum  should  be 
reformed  acoordingly. 

Appeal  from  district  court.  Mills  county; 
Walter  L  Smith,  Judge. 

Action  In  equity  to  reform  certain  written 
instruments,  and  for  Judgment  thereon.  De- 
cree was  entered  dismissing  plalntHTs  peti- 
tion, and  for  costs,  from  which  he  appeals. 

Sndth  McPherson,  L.  T.  Oenung.  and  Soott 
Lewis,  for  aiq>dlant.  John  T.  Sttme  aad 
Shirks  aiUUand,  for  applies. 

aiTBN,  J.  1.  Plaintiff  was  the  owner  of 
certain  lota,  upon  which  la  situated  a  Uvery 
barn.  He  alao  «wned  a  lot  of  horses,  har- 
neas,  carrlagea,  etc.,  In  said  barn,  and 
used  la  Oe  Uvery  bnslnesa.  Thwe  was  a 
mortgiwe  on  the  real  estate  securing  two 
promlsaory  notes  of  the  plaintiff  to  O.  S. 
OstKan,  upon  which  there  was  due,  and  to 
become  dtie,  $1,780.  .  Plaintiff  and  defendant 
execated  a  writing  as  follows:  "Memoranda. 
Oleowood,  Iowa,  Oct  19,  1889.  Iteceired  of 
Hxmry  Blrerham.  Jr.,  twenty  dollars  on  the 
■ale  of  my  barn  complete,  Including  right 
boms,  two  doable  carriages,  one  buAboard, 


one  spring  wogou,  fomr  sets  doublo  harness; 
and  an  complete,  and  two  of  slngla  hameas, 
-^ce^  eight  hundred  dollars;  and  I  will 
deed  lota  and  bam  to  purchaBW,  or  any  per- 
son be  snggeBlB,  subject  to  $1,780  bumm- 
brance,  and  give  Wl  of  sale  for  all  propo-ty 
scdd  dear  of  Uais;  possession  to  be  given 
October  21b^  1880.  John  V.  WllUams,  Jr. 
H«iry  Bverham,  Jr."  In  pursnanco  of  this 
agreemoit  defendant  ikald  plalntlir  $800,  and 
plaintiff  delivered  to  him'poescsslon  of  the 
prop^ty,  and,  at  the  request  of  defendant, 
axecuted  and  delivered  to  I.  M.  Taylw  a 
deed  for  the  real  estate.  Mr.  Osbom  brought 
an  action,  aided  1^  attachment,  against  the 
plaintiff  <ni  one  ot  his  notes,  and  caused  tte 
attachmmt  to  be  levied  on  the  plalntUTa 
pnqperty.  Plaintiff,  to  secure  a  release  of 
Us  pn^wrty,  paid  Hr.  Osbom  $700.  Plain- 
tiff alleges  that  it  was  the  agreement  tliat 
the  defendant  should  assume  said  mOTtgagv 
tndebtednera  to  the  amount  of  $1,780,  that 
the  wwd  "assumed"  waa  Intended  where  the 
w«d  "sul^ect!'  occurs,  and  "that,  by  joSa- 
take  or  oversight,  the  word  'assumed*  was 
omitted  and  left  out  of  said  memoraiida  and 
the  conveyances  and  tranafers  afterwards 
made  on  the  part  of  plalmtUC  In  carrying  out 
the  terms  of  said  sale."  Plaintiff  asks  that 
said  memoranda  and  deed  be  reformed,  and 
made  to  express  tba  tme  agreement  as  made, 
and  for  Judgmmt  against  the  defendant  for 
$700,  with  Interest 

Tin  burden  la  on  tiie  plaintiff  to  show,  by 
clear  and  satisfactory  proof,  that  the  alleged 
ndatake  was  made.  Tofta  v.  Lamed,  27 
Iowa.  880;  lack  v.  Nabar,  U  Iowa,  400; 
Plaintiff  testifies  that  the  agreement  was  that 
defoidant  aasnmed  the  mortgage  debt,  and 
that  he  nndmttood  the  worda  "subject  to" 
to  mean  the  same  aa  "aanme,"  In  cor- 
robfvaUon  he  relies  upon  the  fMlowlng  tects: 
Previous  to  the  sale^  plaintiff  put  ttie  prop- 
erty Into  the  hands  of  J.  B.  Wlcfcham  to 
■all.  Mr.  Wlckbam  made  a  memorandum 
of  tile  prfoea  and  terms  at  which  ha  was 
to  sell,  aa  given  to  him  by  the  plaintiff,  as 
follows:  "Mortgaged,  $1,780;  due,  $l,00a 
Octobo-  19,  1890;  balance  doe  Novembw. 
(Interest  8  per  crat) 

»1.T80 
1.600 


$3,280 

"Win  sen  bam  and  black  team,  $200; 
dnn  team,  9BO0i  Ray  team,  $1JS0;  bi^  mare 
and  sorrel  mare,  $150;  spring  wagiNi,  two 
carriages,  $2C0;  three  buggies,  $190;  two 
sldghs,  four  sete  double  harness,  $100;  two 
sete  singte  harness,  $20;  one  boAboard,  $25; 
robes,  whips,  and  saddles,  and  blankets, 
stove,  bed,  and  bedding.— $l|l>30.  including 
everything  belonging  to  the  bam."  After- 
wards, the  plaintiff  gave  to  Mr.  WldEham  a 
seccmd  memorandum,  aa  foOows:  "1,780  as- 
sumed; WlUIams  give  deed  subject  to  above 
mortgage,  $1,030;  $290  cash;  biUance  due 
one  year,  with  approved  security,  8  per  cent.; 
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dlacomit  of  6  pv  coit  cash."  Mr.  WUUum 
commonlcated  tbe  offar  at  pUdntUE  to  the  d»- 
fendont,  and  brongbt  tlw  portlea  togetbor, 
wbweapon  they  dictated  and  executed  the 
memorandum  set  out  abore;  and  In  par- 
snance  thereof  the  d^aidant  paid  to  flie 
plaintiff  the  1800,  and  the  plaintiff  executed 
and  dcdlvmd  his  deed  tor  the  real  estate, 
"sabject"  to  tbe  mortgage,  and  d^rwed  pos- 
sewbm  of  the  pereonal  property.  The  erl- 
d«u»  ebotra  quite- satlatactorlly  that  tbe  per- 
sonal property  alone  was  worth  tbe  amount 
paid,  and  that  tbe  real  estate  conveyed  was 
worth  from  $1,200  to  f 1,000.  To  give  effect 
to  the  writing  bs  It  is  would  be  to  give  to 
tbe  defudant  at  least  (2,000  worth  of  prop- 
erty for  fSOO.  Barely,  tbe  plalntUE  did  not 
80  Intend,  nor  can  we  think  that  the  defend- 
unt  expected  to  recelT*  all  tbls  pn^wty  ftir 
the  1800.  Because  of  idalntUTs  last  ottex, 
made  throogh  Wlekham  to  the  defendant, 
and  becatise  of  the  gross  Inadequacy  of  tiw 
inice^  and  other  £acts  appearing  In  tbe  erl- 
denoe,  we  reach  the  conclusion  that  the  par- 
ties were  mutually  mistaken  in  using  the 
word  **subject"  In  tiieir  agreemmt.  and  that 
the  understanding  and  agreement  of  the  par- 
ties was  that  the  d^bndant  ms  to  assume 
the  mortgage  debt  on  tbe  real  estate.  It 
ftrflows  from  tbbi  conduston  that  the  decree 
of  tbe  district  court  must  be  rerwsed,  and 
a  decree  entmd,  reforming  said  written 
agreement  as  prayed  by  pUOntlff;  and  a  Judg- 
ment entered  thereon  in ,  fliTor  of  the  plain- 
tiff tat  WJOO,  wltti  interest  fh>m  November 
30,  1889.  The  case  Is  remanded  fbr  decree 
In  conformity  with  tUs  opinion.  Bereraed. 


BUNION  T.  HAI8LBJT. 
(Supreme  Court  of  Iowa.    Feb.  6,  1804.) 

BOABD  OF  SCPESTISOIIS— SbLSCTIOK  OF  OniOUL 

CooRTT  pApBRt— ComaBT— Paitm— AmuL. 

1.  Code,  I  807,  as  amended  by  Acts  fiOth 
Geo.  Assem.  c.  107,  proTides  that  the  board  of 
supervIscHrs  shall  suect  as  official  newspapers 
those  two  haTias  the  largest  circulation  In  the 
eoonty:  that,  In  case  of  contest,  each  applicant 
shall  file,  on  tft  before  a  day  named  by  the 
board,  a  certified  statement  of  the  number, 
names,  and  addresses  of  Its  bona  fide  7earlr 
subscnbers  In  the  county;  and  that  the  two  ap- 
pltcanta  having  the  most  rabscribers  shall  be 
the  official  papers.  Held  that,  in  case  of  more 
than  two  applications,  the  board  can  consider 
only  those  of  pnbllshera  who  have  filed  certified 
statements,  and  that  such  statements  may  be 
filed  without  an  order  by  the  board  fixing  the 
time  of  filing. 

2.  A  "contest,"  within  the  meaning  of  Code, 
S  307,  arises  when  more  than  two  certified  state- 
ments are  filed;  and  the  board  cannot  ignore 
or  defeat  such  eontcet  hj  neglecting  to  fix  a  day 
tat  the  filing  of  the  statements  and  fw  a  hear- 
ing. 

Appeal  from  district  court,  Gblckaaaw 
county;  W.  A.  Boyt,  Judge. 

The  plaintiff  Is  t3ie  puUldm  ttie  New 
Hampton  Times,  a  weekly  newspaper  pub- 
lished In  Chickasaw  county.  He  applied  to 
the  board  of  supervlsMV  of  tbat  county  In 


JannaxTt  tBBi,  to  bava  bis  p^>sr  aeleetoa  as 
one  <tf  the  oflldal  nswspapm  of  tbe  oomty, 
undw  tbe  prorlaloos  of  eectioa  807  of  the 
Code.  The  board  Ignored  that  paper,  and 
selected  four  others.  From  that  acttoo  the 
plalntlfl  appealed  to  the  district  oourt  Aft- 
er a  bearing  in  that  court,  judgment  was 
rendwed  In  tnot  of  plaintiff.  7.  K.  Hals* 
let,  pn^ietor  est  one  ot  tht  pivcn  stfeeted 
by  the  board,  appeals. 

J.  W.  Sandusky  and  T.  O.  Qary,  tor  ap- 
pellant  B.  jr.  W.  Bloom,  for  appfiUea 


ROBINSON,  J.  Tbe  only  action  of  the 
board  ct  atq^ecTtsors  In  regard  to  the  sdac- 
tloa  of  newspfuwrs  shown  br  tbe  record  vt 
Its  proceedings  Is  as  foUowa:  "C^  modon  tt 
was  ordered  that  the  New  Hampton  Trib- 
une, Iowa  Free  Presse,  Lawler  Dtspateh. 
and  Nashua  Times  be  the  official  papers  of 
the  county  to  publish  the  proceedings  of  tbe 
board  <tf  Btqwrvlsan  oi  Chlekaaav  oounty, 
Iowa,  for  the  year  3882,  and  that  the  said 
four  papers  publish  said  proceedings  for  tbe 
same  onnpensatUm  as  two  papers  are  alknr* 
ed  by  law  to  pnUIsb  same."  13ia  ajwd- 
lant  was  the  pabUsber  of  tbe  New  Hunptm 
Tribune.  On  tbe  4tb  dsy  of  Jannsry,  1882, 
that  being  the  first  day  of  the  sesskn  of  the 
board,  tbe  plalntlfl  deposited  wltb  tbe  coun- 
ty auditor  a  ctttlfled  statemmt,  subscribed 
and  sworn  to,  which  gave  the  number  and 
names  of  tbe  bona  fide  yearly  subscribers 
fbr  his  paper  Uvlng  within  tbe  county,  with 
tbe  post-(^ce  address  of  oadL  At  a  later 
ttme^  but  before  tbe  board  made  any  sidec- 
tlon,  B  H.  Falrbalm,  publisher  tbe  New 
Hampton  Oourlor,  filed  wltb  the  auditor  a 
similar  statemrat  In  regard  to  the  Courier. 
Both  statements  were  sealed,  and  were 
opened  by  the  auditor  at  tbe  request  ot  the 
hoard,  uid  were  ^amlned  by  It  No  ottur 
statements  were  filed,  and  no  day  was  nam- 
ed by  tbe  board  for  filing  Uiem.  Mr.  rah^ 
bairn  was  represented  before  the  board  by 
attorney,  who  presented  bis  claim,  and  ask- 
ed that  be  be  beard  before  the  papers  wov 
selected.  Ifr.  ^Islet  was  also  before  the 
board  as  an  applicant  tat  the  selection  of 
his  paper,  although  he  did  not  file  a  state- 
ment; but  there  was  no  time  when  reive- 
sentatlTes  of  tbe  papers  sheeted  and  of 
those  -vrhieSi  were  unsuccessful  applicants 
were  befwe  tbe  board  together,  and  none 
were  present  when  tbe  matter  was  discussed 
and  detwmlned  by  it  The  appellant  con- 
teadt  that  there  ^ras  no  contest  before  the 
board  of  snpOTvlsors,  within  tbe  meaning  of 
the  statute;  that  tbe  statement  of  the  plain- 
tiff was  filed  without  the  order  of  the  board 
or  other  auth(wity;  tbat  tbe  evidence  falls 
to  show  tbat  other  applicants  had  notice 
that  statements  had  been  filed;  that  no 
charge  of  fraud  was  made,  and  that  thoe 
was  nothing  from  which  plaintiff  could  ap- 
peal. Section  307  of  the  Code,  as  amended 
by  cb^ter  187  (KT  the  Acte  of  the  aoth  Oen- 
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mil  AsBcmbly.  contains  tbe  foUowlnff  pro-  1 
tMods:  "Tbe  board  of  rapwrlKn  sball  at 
Its  January  session  of  each  year  sdect  two 
newspapers  published  witbin  the  coonty  or 
one  if  there  be  bnt  one  published  therein 
having  the  largest  number  of  bona  flde  year- 
ly snbscrfben  within  the  county  which  cir- 
culation shall  be  determined  as  follows:  In 
case  of  contest  the  applicants  shall  each  de- 
posit with  the  county  auditor  on  or  befwe  a 
day  named  by  the  board  of  supervisors  a 
certified  statement  subscribed  and  sworn  to 
before  some  competent  officer  giving  the 
names  of  the  several  post  offices  and  the 
number  and  the  names  of  the  bona  flde  year^ 
ly  subscribers,  receiving  their  papers  through 
each  of  said  offices  living  within  the  county, 
such  statements  to  be  in  sealed  envelopes 
and  opened  by  the  county  audits  upon  di- 
rection of  the  board  of  supervisors  to  do  so 
and  the  two  applicants  thus  showing  the 
greatest  number  of  bona  flde  yearly  snbscrib- 
&n  living  within  the  county  phall  be  the 
county  official  papers.  *  *  *  In  case  char- 
ges of  fraud  are  made  by  an  aggrieved  pub- 
lisher the  board  shall  seek  other  evidence  of 
drculatloo  and  the  aggrieved  publisher  shall 
have  the  right  of  appeal  to  the  circuit  (now 
district)  court  for  redress  of  grievance."  Tbe 
pleading  filed  by  the  plaintiff  In  the  district 
court  alleges  that  aft»  the  statements  were 
filed  the  members  of  the  board  had  a  private 
meeting  with  some  or  all  of  the  ^prietors 
of  the  papers  selected,  at  which  It  was 
agreed  that  the  papers  of  those  publishers 
should  be  made  the  official  pap«s  of  the 
county  without  the  filing  of  the  statements 
required  by  law.  and  that  the  statements  of 
plaintiff  and  Falrbalm  should  be  ignored; 
that  the  failure  of  the  board  to  name  a  day 
for  the  flllDg  of  statements,  and  the  ignoring 
of  those  filed,  were  due  to  the  publishers  of 
the  papo^  selected,  and  were  with  th^ 
knowledge  and  consent  and  by  their  request. 
The  word  "fraud"  is  not  used  In  the  plead- 
ing, but  fraud  is  plainly  charged.  Even  If 
that  were  not  the  case,  tbe  right  of  appeal 
would  not  be  defeated.  In  Brown  v.  Lewis, 
76  Iowa,  1C8,  40  N.  W.  698,  It  was  held  that 
tbe  right  of  appeal  does  not  depend  upon  a 
charge  of  fraud.  There  is  little  direct  evi- 
dence that  the  action  of  the  board  was  the 
result  of  a  fraudulent  agreement  with  the 
successful  publishers,  although  It  would  be 
natural  to  Infer  from  the  facts  shown  that 
tbere  was  some  understanding  between  them 
and  the  board.  One  of  the  questloos  we  are 
required  to  determine  Is  whether  the  board 
can  i>revent  a  contest  by  wrongfully  omlt- 
tli^  to  name  a  di^  on  or  before  which  state- 
ments of  the  applicants  must  be  filed  to  be 
considered,  when  such  statements  are  In 
fact  filed  before  the  selection  of  newspapers 
Is  made.  We  do  not  think  It  can  do  so. 
When  tbere  are  mwe  than  two  applicants 
4n  a  county  In  which  but  two  can  t>e  chosen, 
the  only  ones  whose  dalms  can  be  coa- 
ddered  by  the  board  are. those  wbo  filed  tbe 


statements  required  by  tbe  statute^  and  we 
think  they  may  be  filed  without  an  orier  of 
the  board  flxlng  the  time  tor  filing.  When 
more  than  two  statements  are  ffied.  there  is 
a  c(Hkteflt,  within  the  meaning  of  the  stat- 
ute, and  the  board  cannot  ignwe  or  defeat 
it  by  neglecttng  to  fix  a  day  tot  tbe  filing  of 
the  statem^ts  and  for  a  bearing.  It  is  stip- 
ulated in  the  record  that  appellant  was  an 
applicant  tor  the  county  printing,  bat  from 
the  stipulation  and  the  evidence  In  the  case 
we  understand  that  he  made  a  verl>al  appli- 
cation to  the  board  without  filing  a  state- 
ment He  was  treated  as  a  contestant,  but 
does  not  appear  to  have  been  aggrieved  by 
the  failure  of  the  board  to  appoint  a  day 
for  a  hearing,  and  does  not  appeal  from  Its 
action.  The  plaintiff  was  not  prejudiced  by 
that  failure,  for  the  reason  that  his  state- 
ment was  one  of  the  two  on  file;  but,  as 
there  were  but  two,  he  was  entitled  to  have 
his  paper  selected,  and  was  aggrieved  by 
the  failure  of  the  board  to  select  It,  and  by 
Its  action  in  selecting  others.  The  conclu- 
sions we  reach  are  not  In  conflict  with  the 
opinion  in  the  case  of  Cory  v.  Hamilton,  84 
Iowa,  S6i,  SI  N.  W.  54.  Wbat  the  rights  of 
appellant  would  have  been  bad  he  deelred 
the  naming  of  a  day  for  flltag  statements, 
we  need  not  determine,  fw  the  reason  that 
the  case  does  not  Inrotve  that  question.  The 
appellant  makes  some  objection  to  rulings 
on  the  Introduction  of  evidence,  which  we 
have  examined,  but  wltbont  finding  any  prej- 
udicial error.  The  judgment  of  tbe  district 
court  Is  affirmed. 


OSKALOOSA  GOLLBGB  v.  WESTERN 
UNION  FUEL  GO.  «t  at 

(Supreme  Court  of  Iowa.    Feb.  6,  1804.) 

APPSAI^RkcOSD — iMCONStlTBlTOT. 

When  the  bill  of  exertions  glrm.  In  a 
dear,  narrative  form,  what  tran^lrad  at  the 
trial,  it  wUl  control  an  tneomidets  report  of  the 
shorthand  reporter,  when  the  two  are  fateon- 
sistent. 

Ob  rtibearinff.  Var  ftwmcr  report,  see  M 
N.  W.  XB2. 

BOTHROOK,  J.  A  petition  for  rebearlufr 
was  filed  In  this  case  at  the  proper  time,  and 
an  oral  argum^t  was  made  In  support  of  the 
petition.  The  rehearing  was  granted,  and 
the  case  has  again  be^  presented  for  our 
consideration.  It  Is  intended  by  counsel 
for  appellee  that  the  ground  upon  which  tho 
judgment  was  reversed  was  founded  upon 
a  mistake  as  to  the  record  made  In  the  court 
below  when  the  Dunn  plat  was  sent  to  the 
Jury.  This  contention  must  be  settied  by 
the  record  made  by  the  court  below.  Thp 
appellants'  abstract  sets  out  what  purported 
to  be  the  record  made  by  a  bill  of  exceptions, 
signed  by  the  judge,  and  flled  within  the 
proper  time.    Appdlee  filed  an  additional 
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abstract,  which  contained  no  denial  of  ap- 
pdlants'  abstraot  It  la  entitled  an  "Amoid- 
ment  to  Abstract"  It  consists  of  68  printed 
pag€«,  nearij  aU  of  whtdi  are  addUlMu  to 
the  evidence  as  shown  by  appellanta'  ab- 
stract. Towards  the  close  of  the  evldenoe 
the  additional  abstract  cootaina  the  ftrilow- 
1ns:  "After  argument  by  counsel,  the  ques- 
tioa  as  to  what  exhibits  should  go  to  the 
Jury  came  up,  and  the  following  entries  of 
objection  were  made:  Plaintiff  objects  to 
the  plat  attached  to  the  Dunn  deposition  be- 
ing severe  from  the  de[>OBltlon  and  sent  to 
the  Jury,  unless  the  whole  deposition  goes  to 
the  Jury,  as  said  plat  Is  a  part  of  the  depo- 
sition, was  attached  to  the  deposition,  came 
with  the  d^K>eltloii,  and  the  depositiw  refeiB 
to  It,  and  makes  It  a  part  of  the  depoaition. 
The  plaintiff  does  not  object  to  sending-  out 
the  whole  deposition,  if  counsel  Insists  that 
It  1»  proper  t»  do  it,  but  do'  object  to  sending 
out  a  part  of  it  without  sending  out  the  ex- 
planation to  it  along  with  it  The  objectiw 
Is  OTemUed,  the  court  finding  that  the  plat 
submitted  la  a  large  plat  two  and  a  half  w 
three  feet  square;  and  Is  ordered  to  be  de- 
tached, and  Is  "permitted  to  go  to  the  Jury, 
the  same  b^g  Exhibits  A  and  O  of  Dunn's 
deposition.  Plaintiff  excepts.  Defendants 
aslE  that  the  field  notes  (Exhibit  B)  of  the 
Dunn  deposition,  which  refers  to  and  defines 
Exhibits  A  and  O.  Plaintiff  objects  to  send- 
ing the  field  notes  to  the  Jury  unless  the  en- 
tire deposition  to  pomltted  to  go.  The  field 
notes  are  not  permitted  to  go  to  the  Jury. 
Defendants  except  •  •  Tbia  Is  a  ct^y 
of  the  transcript  or  extension  of  the  short- 
band  reporter's  notes.  As  the  recOTd  was 
presented  to  us.  It  was  to  be  con^dered  In 
addlUou  to  appellants*  abstract  It  la  con- 
tended that  the  transcript  of  the  reporter's 
notes  must  control  These  notes  of  what 
transpired  at  the  trial  table  In  reference  to 
what  exhibits  tlw  Jury  should  take  are  Im- 
perfect They  so  show  oo  their  face;  They 
appear  to  be  in  part  the  oontoitlon  of  coun- 
sel and  the  result  of  the  coorf  a  ruling.  They 
are  not  clear,  but  are  obscure  and  Imperfect 
It  appears  that  the  motion  for  a  new  trial 
was  overruled  on  the  23d  day  of  Sfarcb,  1891, 
and  on  the  same  day  a  bill  (jt  exceptions  was 
filed,  which.  In  a  dear,  distinct  narrative 
form,  gave  Just  what  transpired.  This  bill 
waa  signed  by  the  judge.  And  this  court 
in  determining  tSie  case,  adopted  that  as  the 
true  record.  No  chilm  waa  made  In  the  ap* 
pellee's  abstract  that  ^9  bill  ot  ezc^ttioos 
was  not  correctly  set  out  in  appellants'  ab- 
strnct,  and  no  dalm  Is  made  now  tliat  it  was 
not  settled  and  signed  by  the  presiding 
Judge.  We  think  It  should  be  regarded  as 
the  true  recwd,  and  that  the  incomplete 
notes  of  the  shorthand  reporter  must  so  far 
as  they  are  Inconsistent  tho'ewlth,  be  hdd  to 
be  superseded  or  controlled  by  the  Mil  of  ex- 
ceptions. We  discover  no  reason  for  reach- 
ing a  different  result  In  the  case,  and  the 
Judgment  will  stand  reversed. 


ABTNA  IRON  WOKKB  t.  FIBHBNIOB 
UANUPa  00. 

Supreme  Ooort  of  Iowa.    FMk  9^  UM.) 

ABATBMINT^ANOTHSft  ACHOH  PBlSOrKQ— PLSAD- 

iwo  —  Vaeianos  —  Appbal  —  OBJEonoifs  hot 
Raibbd  Below. 

1.  The  pendency  of  aoother  action  was  not 
a  bar  to  an  action  to  enforce  a  llai  for  work 
done  and  materlala  furnished  under  a  contract 
with  defendant  when  his  answer,  after  alleg- 
ing partial  payments,  merely  alleged,  hi  regara 
to  such  other  action,  that  it  was  a  eoatroveraj 
as  to  whether  a  certain  $2,000  waa  i4>piied  1^ 
the  parties  as  a  payment  on  the  contract;  and 
"that  should  the  court  In  said  canse  determine 
that  the  ^2,000  has  lieen  ^>plied  in  parment 
thai  the  whi^e  amount  so  paid  woold  bs  ^kt 
sum  ofJ7,600." 

2.  The  otdeetion  that  die  eompUfait  hi  an 
action  on  a  contract  for  work  and  materials 
alleged  performance,  while  ttie  action  was  tried 
on  the  theory  that  plaintiff  was  prevented  by 
defendant  from  completing  his  contract  and 
was  entitled  to  recover  the  contract  price,  less 
the  cost  of  oompletloB  of  dia  wtnii,  canoot  be 
raised  for  the  first  time  on  appeaL 

Appeal  from  district  court,  Marrihall  coun- 
^;  S.  U.  Waarer,  Judge. 

Action  In  equity  to  fmcdose  a  mechanlc'a 
11m.  From  a  Judgment  fOr  pUtlntU^  defend- 
ant appeals. 

J.  lu  Canuy,  for  appdlaat  Binford  A 
SneUing,  for  appellee. 

KINNB,  J.  1.  PhUntUr  daimed  ^12,138 
and  interest  as  a  baJance  due  It  on  aoeount 
for  work  done  and  materials  furnished  un- 
der certain  contracts,  and  tor  extra  work  on 
the  glucose  factory  of  defoidant  at  Marshall' 
town.  Iowa.  The  answer  denied  that  the 
material  was  furnished,  or  labor  perf crmed. 
In  accordance  with  the  contract,  and  denied 
any  indebtedness  to  plaintiff.  In  a  aecoad 
dlvisl(Mi  a  number  of  affirmative  defenses 
are  pleaded,  consisting  of  failure  to  per- 
form the  contract  and  damages  arising 
ttiCTefrom;  that  mnch  of  the  matMlal  was 
never  furnished;  that  smaller  and  Ughter 
beams  were  used  than  were  contracted  for; 
that  the  work  was  Improperly  perewmed; 
that  by  reason  of  plaintiffs  oegllgenos,  two 
tanks  fell,  causing  loss  and  damage;  that 
plalntur  so  delayed  the  wwk  as  to  cause  in- 
coBvenlence  and  loss  to  defendant  and.  In 
consequence,  defendant,  on  Oetolw  10, 1880, 
ordered  plaintiff  to  cease  woA  on  tbe  build- 
ing. A  counterclaim  was  also  filed  by  de- 
fendant, ccmslsting  of  numerona  itsois,  and 
amounting,  in  the  aggregate  to  over  181.- 
OOa  To  this,  plaintiff  filed  a  reply,  vhlcli 
denies  most  of  the  dolms  made  tan  tb»  ooon- 
to^laim,  charges  that  the  work  was  d<me  In 
■oc<H^lanoe  with  defendant's  oraaent  and  ap> 
pcovai,  and  avers  that  the  work  would  have 
been  fully  completed  had  not  defendant  pre- 
vented. The  cause  was  tried  as  an  equity 
case  to  the  court  and  a  Judgment  rendered 
for  pliUntifl  for  90,727.08,  and  a  decree  en- 
tered foreclosing  the  lien. 

2.  Many  questloas  are  raised  and  disenavd 
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by  counsel.  It  Is  Impossible  for  us  to  treat 
ot  all  of  them  In  detail.  We  shall  only  re- 
fer to  those  matters  which  appear  to  be  of 
controlling  Impwtance  In  determining  the 
rights  of  the  parties.  It  Is  said  that  defend- 
ant has  pleaded  and  proTen  that  another 
action  was  pending  In  Chicago,  111.,  at.  the 
time  of  the  trial  of  this  cause  below,  be- 
tween the  same  parties  and  fn  relation  to  the 
same  subject-matter.  While  counsel  for  de- 
fendant  argue  that  this  action  should  be 
abated  because  of  the  pendency  of  another 
action,  we  do  not  understand  that,  in  Its  an- 
swer, the  facts  touching  said  action  are 
pleaded  as,  or  relied  upon  as,  an  abatement 
at  all.  The  dlTlsloo  of  the  answer  In  which 
the  facts  now  relied  npon  are  pleaded  is  de- 
voted entirely  to  setting  forth  the  payments 
which  haTe  been  made  by  defendant  com- 
pany; and,  to  show  these,  certain  facts  are 
set  out  touching  the  pendency  of  an  action 
In  Chicago,  wherein  it  Is  alleged  that  there 
was  a  controversy,  among  other  things,  as  to 
whether  a  certain  $2,000  had  been  applied 
by  the  parties  as  a  payment  upon  the  con- 
tract sued  npon  herein;  and  it  Is  further 
averred  "that,  should  the  court  In  said  cause 
determine  tliat  the  $2,000  has  been  applied  In 
payment,  then  the  whole  amount  so  paid 
would  be  the  sum  of  $7,600."  As  we  have 
said,  the  thought  of  the  pleader  seems  to 
have  been,  not  to  plead  facts  showing  an- 
other actifm  pending  as  a  ground  for  abat- 
ing this  action,  but  rather  facts  which  should 
be  taken  Into  consideration  in  detenuinlng 
bow  much  has  been  paid  upon  the  contract 
sued  upon.  We  do  not  think  the  pending 
of  that  suit  Is  a  bar  to  the  i»twecutlon  of  this 
one. 

8.  Oounsel  for  appellant  claims  that  inas- 
nmch  as  plalntlfl  sued  upon  a  contract,  alleg- 
ing lis  performance,  and  as  tt  appears  that 
the  contract  was  not  folly  perftvmed,  and 
there  Is  no  qtiantam  momlt  coimt,  plalntlfl 
cannot  reoorw.  The  trial  was  had  In  the 
dlstriet  court  i^m  the  petition,  answer,  and 
eotmtwelalm  and  reply,  and  upon  tiie  theory 
tbat  defendant  bad  prevented  plaintiff  firom 
oomidetlng  Its  contract;  tbat  plaintiff  was 
entitled  to  recover  tiie  contract  price,  leas 
what  it  would  have  cost  to  have  completed 
ttie  eontract  after  the  wmfc  was  stopped  by 
tbe  defendant,  and  less  what  defendant  was 
Mititled  to  under  Its  coonterdidm.  Now,  tbe 
OTidence  below  was  Introdnced,  wltbont  ob- 
jection, to  sustain  these  several  claims  of 
tbe  parties,  and  largely  touching  the  ques- 
ttoD  as  to  tbe  eost  of  completing  tbe  repairs 
acoordlng  to  the  contanct  after  defendant 
stopped  fbe  "waek,  and  as  to  tbe  amount  of 
defmOanTB  damages.  As  we  bavs  said,  no 
objeetltm  was  made  below  to  the  introduc- 
tion of  frrldence  to  establish  plaintiff's  claim 
onder  the  tosnes  aa  Anally  Connd  tiy  the  par^ 
tteiL  It  Is  DOW  too  late  to  claim  Oat  there 
Is  ▼nrlance  between  plalntUTs  pleadings 
and  ths  proofs.  Singer  v.  Given,  61  Iowa, 
95,  15  N.  W.  868;  Bessler  r.  Badey.  81 


Iowa,  751,  47  N.  W.  57;  Lines  v.  Lines,  54 
Iowa,  602,  7  N.  W.  87;  Iselin  v.  Griffith,  62 
Iowa,  668,  18  N.  W.  302.  Having  tried  the 
case  below  on  the  theory  above  stated  with- 
out objection.  It  would  be  manifestly  unfair 
to  permit  appellant's  objection  to  prevail  In 
this  court,  wh&i.  If  made  In  the  court  below, 
appellee  might  have  cured  the  defect  In  Its 
pleadings,  if  any,  by  amendment 

4.  The  testimony  in  this  case  Is,  as  to 
many  matters,  conflicting,  and  It  Is  difficult, 
as  to  some  pt^nts  of  difference  between  the 
parties,  to  reach  a  conclusion  which  Is  en- 
tirely satisfactory.  There  are,  however,  cer- 
tain Important  facta  which,  after  a  careful 
review  of  all  the  testimony,  we  And  to  be 
established  by  the  evidence.  They  are  as 
follows:  (1)  That,  aside  from  the  exception 
hereafter  stated,  defendants  knew  of  the 
modification  and  changes  in  the  original  con- 
tract, and,  under  all  tbe  drcumstances,  must 
be  held  to  have  authorized  them,  or  to  bare 
assented  thereto;  (2)  that  the  defendants 
were,  by  reason  of  changes  in  the  contract, 
made  witii  their  consent  and  at  their  In- 
stance, chiefly  responsible  for  the  stoppage 
of  the  work;  (3)  that  much  of  the  delay  in 
the  work  was  due  to  changes  made  by  de- 
fendants In  the  work;  (4)  that  plaintiff  was 
in  DO  wise  respon^ble  tor  tbe  fall  of  the 
tanks;  (5)  that  plaintiff  did  not  furnish  gird- 
era  of  the  weight  required  by  the  contract; 
(6>  that  defendant's  foreman.  Smith,  acted 
for  defendant  in  looking  after  the  work  and 
In  making  the  changes;  (7)  that,  according  to 
the  contract,  defendant  was  to  fumlata  only 
common  labw  to  assist  in  the  work,  and  that 
It  did  furnish  some  labOT  in  addltfon  thereto; 
(8)  that  plaintiff  Is  entiUed  to  a  portion  of 
Its  claim  t<x  articles  funilsbed  oatslde  vt  the 
contract  As  to  many  Itenu  ot  damage 
claimed  defendant  it  lOKf  be  said  that 
even  If  articles  In  tact  fumlahed  wore  not 
such  as  the  contract  reqitired,  It  la  reason- 
ably dear  that  defesidant  accepted  them, 
and  fonnd  no  fault  with  tbem  until  about 
the  time  plaintiff  begta  this  salt;  tbat  in 
aoms  cases  It  paid  the  ctnitract  price  wltii 
fan  knowledge  of  defects  now  complained 
ol,  and  without  suggesting  that  tbe  material 
famished,  and  work  d<Hie,  wa«  not  In  a^ 
cordance  with  the  contract  Ttm  faifaire  to 
complete  otiier  work  was  due  to  deftodant's 
act  In  BtopBing  tbe  work.  Some  $1,700  la 
ctaUmed  reason  of  damages  caused  hj  the 
temng  of  tiie  tanks.  As  we  havo  said,  we 
think  this  -waB  no  fault  of  plaintiff.  Defend- 
ant bad  stopped  tiie  work  some  days  befin 
this,  and  we  do  not  ttitnk  the  fan  was  causad 
by  the  fbllnre  of  plaintiff  to  do  the  w«k 
properly.  Some  $1,800  Is  charged  by  defend- 
ant to  plaintiff  for  men  furnished  at  $1.26 
per  day.  We  thhik  tbia  was  the  kind  of 
labor  which  defendant  waa  to  famish  nnder 
the  contract  ftnd  It  appears  firom  the  ml- 
dence  tbat  defmdant  so  treated  it  mitil  long 
after  the  labor  was  so  fnndsbed.  There  Is 
also  an  Item  of  $10,000  charged  to  plaintiff 
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(or  lou  of  time  and  esqtaueB,  and  damage 
by  Btopplng  CactooT,  loss  of  goods,  etc  Moat 
of  tills  damage  la  claimed  for  tbe  month  ot 
Sqrtsmber,  during  which  time  the  factory 
did  not  ran.  Under  the  evidence  It  Is  a  dis- 
puted question  as  to  whether  the  factory  was 
not  shut  down  during  the  month  of  Septem- 
beae  by  agreement  We  Incline  to  think 
such  was  the  case.  We  cannot  oontider  In 
detail  all  tiie  Items  of  damages  claimed. 
We  have  made  an  accounting  between  the 
parties,  having  In  mind  the  conclnslon 
reached*  hesetofwe  stated,  and,  In  oar  Judg- 
ment, the  amount  found  due  the  plaintiff  hy 
the  district  court  was  substantially  cfflrect 
We  have  given  the  stunewhat  vohimlnons 
record  and  the  arguments  a  cuefol  examina- 
tion, but  the  rttsouahle  lindts  of  this  apia- 
Ion  predude  us  from  entraing  more  into  de- 
tail In  discussing  the  maltm  In  controreniy 
between  tbe  parties.  As  the  questlottB  pre- 
sented relate  mostly  to  bets,  and  not  to  the 
law,  it  would  serve  no  useful  purpose  to 
more  ful^  treat  of  them.  Our  conclusion  Is 
that  the  Judgment  b^w  i^ould  be  affirmed. 


NICODBMUS  T.  YOUNG. 

<Snpreme  Coort  of  Iowa.    Feb.  7,  1884.) 

Estoppel  bt  Died — Tax  Titlks — ^PLCADnro — 
Limitations 

1.  Swamp  land  granted  to  the  ttate  hy  Act 
Cong.  Sept  28,  1850,  bnt  not  patented  to  the 
oonnty  nnder  Act  Feb.  2,  1853,  till  1863,  was 
CMiv^ed  by  the  county  in  1861  to  S.,  who  in 
18M  conv^ed  it  by  warranty  deed.  In  1865 
the  county  made  another  conveyance  to  S. 
HtU,  that  thia  deed  inured  to  the  benefit  of  S.*s 
grantee. 

2.  An  apparent  variance  In  the  middle  In- 
itial ct  one  in  a  chain  of  titie  doea  not  render 
fais  deed  incompetent,  when  be  and  hia  gran- 
tee prove  his  identity. 

3.  One  prodncing  a  deed  by  the  person  then 
holding  title  lias  not  the  harden  of  proving  that 
such  grantor  was  single,  or,  if  married,  that 
the  land  was  not  his  homestead,  so  as  to  re- 
quire his  wife's  Joinder  in  the  deed. 

4.  An  answer  to  a  petition  based  on  a  tax 
title,  averring  that  defendant  is  ready  to  nay 
all  taxes  due  on  the  land  not  barred  by  limita- 
tion, la  a  sufficient  offer  to  npay  all  taxes  plain- 
tiff may  be  entitled  to  recover  should  liis  titie 
be  adjudged  bad,  though  it  also  aver  that  all 
taxes  paid  by  pituntiff  more  than  five  years  be- 
fore suit  begun  are  barred. 

5.  Where  plaintiff  alleges  abaolute  owner- 
ship, and  ills  abstract  of  titie  shows  a  tax  deed 
«•  Its  basis,  and  the  answer  specifically  alleges 
Ml  irregularity  avoiding  the  tax  sole,  the  un- 
pUed  general  denial  by  plaintiff  merely  trav- 
erses such  Irregularity,  and  he  cannot  talce  ad- 
vantage of  the  five-year  limitation  in  favor  of 
a  tax  tide,  under  Code,  S  902. 

6.  The  owner's  failure  to  pay  taxes  on  on- 
improved  and  unoccupied  land  does  not  neces- 
sarily defeat  bis  right  to  redeem  from  the  hold- 
er of  an  Invalid  tax  tiUe. 

Appeal  from  district  court,  Olay  county; 
Lot  Thomas,  Judge. 

Action  in  equity  to  Qulet  the  title  to  certain 
real  estate.  There  was  a  hearing  on  the 
merits,  and  a  decree  in  favor  of  the  defend- 
ant, Samuel  Toung.   The  plamttS  appeals. 


Oay  ft  Bemis,  for  ^idlanL  Parker  ft 
Bichardsui,  fur  ivpellee. 

BOBINSON,  J.  nils  actbn  was  commeu- 
ced  In  Deoembv,  1889,  to  aalet,'ln  plalnttfl, 
the  title  to  the  E.  %  of  the  N.  B.  %  of  sec- 
tion 18,  In  township  97  N.«  of  rsnge  86  In 
day  comity,  whldi  he  chOms  to  ovni  by  vlr> 
toe  at  a  tax  deed.  The  defendant,  Ycmag, 
claims  to  be  the  amxfx  of  the  title  throngb 
omv^ancea  from  the  general  government. 
The  strict  court  adjudged  the  tax  deed  to 
be  roiA,  and  that,  upon  the  payment  Into 
court  ^  Toung  of  928a70  within  40  days 
from  the  flitaig  of  the  decree,  the  titie  In  fee 
simple  should  be  onieted  an4  estabttshed  In 
him  as  against  tiie  plaintiff.  The  decree  fur- 
ther provides  tiiat,  if  payment  was  not  made 
by  the  defendant  as  required,  then  tike  title 
In  fee  simple  should  be  quieted  end  estab- 
lished In  ttie  plaintiff  as  against  the  defend- 
ant The  amount  required  hy  the  decree  was 
paid  Into  court  within  the  time  given  fOr  tbat 
purpose.  The  tax  deed  throng  which  lAaln- 
tlff  claims  was  recorded  In  Febmsry,  Ufia, 
ud  was  executed  pursuant  to  a  sale  made  on 
the  6th  day  of  Decemho-,  1877,  for  deiln- 
quent  taxes  of  the  years  1873  to  1876,  Indo- 
slv&  The  deed  wss  given  to  A.  W.  Miller, 
who  in  December,  1884,  executed  to  the  ^ain- 
tiff  a  special  warranty  deed  for  the  land. 
The  answer  ot  d^endant  alleges  that  the 
tax  deed  la  y<A&  tat  the  ftdhmlng  reasons: 
<1)  That,  when  the  sale  was  made,  the  law  of 
the  state  thai  In  fwce  reqtdred  that  the  tax 
list  ot  the  county  fw  the  year  1877  should  be 
hi  the  hands  of  the  .tressorw  on  the  1st  day 
of  December,  and  that  the  Ust  that  year 
was  in  fact  In  the  hands  of  the  treasurw  of 
Clay  oounty  on  that  date,  but  that,  when  tbe 
sale  was  made,  the  taxes  of  the  year  187*i 
and  prior  years,  for  which  the  land  waa  atrtd. 
bad  not  been  entered  on  the  list  of  1877; 
that  notice  of  the  expiration  ct  the  rl^t  ait  re- 
demption was  not  served  upon  the  pmoii 
who  was  in  possesion  of  the  land  at  the  end 
of  two  years  and  nine  months  from  the  date 
of  the  sale.  The  answer  further  avers  that 
the  defendant  has  paid  all  tbe  taxes  doe  up- 
on the  land,  and  that  he  Is  ready  and  wfUlng 
to  pay  all  taxes  whl<^  may  be  found  to  t>e 
lawfully  due  the  idalntiff,  but  avers  that  all 
the  taxes  paid  by  the  latter  more  tiian  five 
years  before  the  commencement  of  this  ac- 
tion are  barred  by  the  statute  of  limltaUtHis. 

1.  The  appellant  omtenda  that  the  defend- 
ant has  failed  to  show  an  Interest  In  the  land 
which  entities  him  to  question  the  tax  deed. 
Section  897  of  the  Code  contains  the  ftdlow- 
Ing:  ***  *  *  No  person  shall  be  permitted 
to  question  the  titie  acquired  by  a  treasnr- 
w's  deed  without  first  showing  that  be -or 
the  i»ttson  imd«  whom  he  claims  title  bad 
titie  to  the  proporty  at  the  time  of  tbe  sale, 
or  that  the  titie  was  obtained  from  tbe  Unit- 
ed States  or  this  state  after  the  nlc^  and  that 
all  taxes  doe  upcm  the  propoty  have  bete 
paid       such  p«son,  or  the  poson  mdcr 
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whom  be  claims  title  as  aforesaid."  The 
<laiid  In  QueBtton  wm  a  part  of  fhe  nrainp 
iaad  srant  acQoIred  by  ttaa  state  by  vlrtiie 
of  the  act  of  cmgraM  entitled  "An  act  to  ena^ 
Ue  the  state  of  Arkansas  and  other  states 
to  redalm  the  swamp  lands  within  their  lim- 
its," approved  Septembw  28,  1860.  The  act 
operated  as  a  grant  In  praesentl,  4nd  rested 
the  title  to  the  land,  within  Its  ];ffOTial<Kis,  In 
the  state  where  the  land  was  situated.  In 
like  manner  the  act  of  the  geueral  aaaemblj 
of  this  state  entitled  "An  act  to  dispose  of 
Ou  swamp  and  OToHowed  landa  witUn  tlie 
■tatsh  and  to  pay  the  expenses  of  aeleeUng 
and  suTT^ing  the  same,"  whlt^  took  ^ect 
Febnazy  2,  UBS,  operated  to  vest  in  the 
respoctlTe  oountiea  whore  the  land  was  lo- 
cated the  title  thereto  aoqnlred  by  the  state. 
Bmlgrant  Oow  t.  roller.  88  Iowa,  601.  SO  N. 
W.  48;  Bailey  v.  Callanan,  (Iowa,)  63  N.  W. 
1074.  In  August,  1861,  a  deed  for  the  land 
was  executed  In  the  name  of  day  county  to 
Charles  C.  Smeltser.  On  the  lat  day  of  Jan- 
nary,  1864,  Smeltzer  executed  a  warranty 
deed  for  the  land  to  B.  J.  Ckmrtrtght  The 
IMitent  was  not  Issued  by  the  state  to  the 
county  until  tbe  20tti  day  of  April,  1863,  and 
In  September.  1866,  a  second  conveyance  was 
executed.  In  the  name  of  the  county,  to 
Smeltzer.  On  the  26th  day  of  August,  1866, 
Gourtilgbt  executed  a  quitclaim  deed  for  the 
land  to  the  defendant.  Toung.  The  plaintiff 
objected  to  the  introductlMi  In  evidence  of 
the  first  deed  to  Smeltser,  on  the  ground  that 
it  was  not  shown  to  have  been  executed  by 
due  authority,  and  that  It  was  given  before 
the  title  to  the  land  was  po-fected  In  tbe 
state.  It  is  not  necessary  to  determine  the 
sufficiency  of  these  objectfena,  for  the  reason 
that  the  second  deed  from  the  county  to 
Smeltaer  was  given  after  the  state  and  coun- 
ty bad  acquired  title  to  the  land,  and  It  was 
Introduced  In  evidence  without  objection.  It 
was  In  the  name  of  the  county,  and  was  ex- 
•ecnted  by  the  president  or  chairman  of  tbe 
tioard  of  supervisors ,  and  was  attested  by 
tbe  clerk  of  the  board  by  its  order.  Under 
these  drcumstances  the  deed  was  properly 
received  In  evidence.  1  Devi.  Deeds,  i  348. 
See,  also,  Jamison  v.  Foptana,  43  Mo.  666. 
As  the  deed  from  Smeltzer  to  Courtrlght  pur- 
ports to  convey  the  title  in  fee  simple  with 
^ovoumtB  of  warranty,  the  title  acquired  by 
Smeltzer  througb  the  second  deed  to  him  In- 
ured to  the  benefit  of  CourtrlgbL  Revision, 
1860,  i  2210;  Oode,  fi  1981.  The  name  of  the 
grantor  in  the  body  of  the  deed  of  Courtrlght 
to  Young  is  given  as  Brastus  J.  Courtrlght, 
tmt  the  signature  appears  to  be  that  of  Bras- 
tus L  Oourtrlght  Much  Is  said  in  argnmoit 
in  regard  to  tiw  eflTect  of  tbls  apparent  vari- 
ance, and  It  is  insisted  by  appellant  that 
there  Is  no  competent  evidence  that  the  gran- 
tee of  Smdtzer  Is  the  grantw  <a  Youni^ 
Both  Brastus  X  Courtrlght  and  Tonng  testl* 
ty  In  the  case,  and  show  that  the  fwmer  sold 
«tae  land  to  ttw  latter,  and  axecated  to  htm 


the  deed  in  question.  That  testimony  and 
the  deed  were  competoit  as  trading  to  prove 
tiie  avennent  of  tike  answK  that  Xonng  was 
tbe  owaw  In  fee  simple  ot  tbe  land,  and  it 
was  not  necessary  to  plead  that  B.  J.  Gonrt- 
rlght  is  the  same  person  as  Brastus  L  Court- 
right  1  DevL  Deeds,  S  188.  An  abstract  of 
title  which  follows  the  petitloo,  and  wbldi 
we  assume  waa  attached  to  i^  states  fliat 
tibe  deed  to  Tonng  waa  made  In  August,  1861* 
and  that  Smeltzer  eotecuted  to  tme  Jacob 
Kirpbnw  a  waxnmtr  deed  for  the  land  In 
liardi,  1864.  It  la  argned  tram  that  show- 
ing that  the  first  deed  from  Smeltza"  convey- 
ed no  title,  for  the  reason  that  the  title  had 
not  then  beat  pofected  In  tbe  state;  that,  as 
the  cfmreyanoe  to  Young  was  1^  a  quitclaim 
deed,  he  acquired  nothing  by  it;  and  that  the 
title  la  Tested  In  KlnJincr.  That  theoiy  Ig- 
nore the  fact  that  the  deed  to  Courtrlght 
was  executed  and  recorded  before  the  deed 
to  Klrcbn«  was  given,  and  that  any  Interest 
afterwards  acquired  by  Smdtaer  would  vest 
In  Courtrlght  ^le  date  of  the  deed  to 
Young,  as  glvoi  In  the  abstract  of  title,  Is 
evidently  not  ctNrect,  however,  as  the  evi- 
drace  shows  that  It  was  not  given  until  tlie 
year  1868.  The  iw^ant  urges,  as  a  further 
objection  to  tbe  title  of  Young,  that  the 
Smeltxer  deed  was  not  B^Ened  by  bis  wife; 
that  the  land  may  have  bera  Smeltier's 
homestead,  and.  If  it  was,  bis  deed  was  v<^d. 
Oounsd  have  not  refwred  us  to  any  aathiH> 
Ity  which  would  cast  upon  the  defendant  the 
burden  ot  showing  that  Smeltaer  was  not 
married,  or,  If  be  was,  tliat  the  land  was  not 
bis  homestead  when  he  executed  the  deed  to 
Courtrlght  and  we  know  of  no  rule  of  law 
which  authwlaes  the  presutnptlMi  that  Smdt- 
bad  a  wife  and  occupied  the  land  as  a 
homestead  at  that  timfc  We  conclude  that 
the  evidence  shows  that  Young  is  the  own^ 
of  tbe  land.  If  bis  title  has  not  been  divested 
by  the  tax  deed. 

2.  Tbe  appellant  further  Inslsta  that  de- 
fendant cannot  questloa  the  tax  deed,  tor 
the  reason  that  he  has  not  paid  all  taxes 
doe  upon  tbe  land.  It  Is  shown  that  all 
taxes  levied  on  It  for  the  years  18r7  to  1890, 
Indnslve,  have  been  paid  A.  W.  MUla, 
and  we  must  presume  that  all  tbe  taxes  due 
prior  to  the  tax  sale  have  been  paid;  there- 
fore, it  api>ears  that  thwe  were  no  taxes 
due  when  this  cause  was  tried  by  tbe  dis- 
trict court  Adams  t.  Burdick,  6S  Iowa,  86S, 
2T  N.  W.  811;  Taylor  v.  Omisby.  66  Iowa, 
111,  23  N.  W.  288.  TIM  defendant  avers  in 
his  answer  that  be  is  ready  and  willing  to 
pay  all  taxes  that  may  be  lawfully  due  upon 
the  land,  which  are  not  barred  ^  tbe  stat- 
ute of  limitations.  It  is  true  he  also  alleges 
that  all  taxes  paid  by  the  plaintiff  more  than 
five  years  prior  to  the  commencement  of 
this  action  are  barred  by  that  statute;  but 
we  think  a  fair  craurtmction  to  be  placed 
upon  the  pleadli^  Is  that  It  tenders  repay- 
ment of  all  taxes  tar  which  plalntifC  Is  en- 
titied  to  recover  In  case  the  defendant  Is 
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allowed  to  redeem,  and  tiut  la  snlSclent 
Taylor  r.  Ormeibf,  supra. 

3.  Xt  la  agreed  tbat  the  tax  list  for  1877 
waa  placed  In  the  hands  of  the  treasnrer 
on  the  22d  day  of  NoTcmber  of  that  y^, 
but  none  of  the  d^nqooit  taxes  for  Uie 
yean  16T^  1876.  and  lS7<t  were  erer  ontered 
In  It  niat  omission  rmdered  the  sale  Invalid. 
Code,  {  845;  Dowa  v.  Dale,  74  Iowa,  109, 87  N. 
W.  1;  Barke  t.  Barly.  72  Iowa,  274, 33  N.  W. 
677;  Oardner  t.  Barly,  SO  Iowa.  43,  28  N. 
W.  But  section  902  of  the  Code  pro- 

Tides  ttiat  **no  action  tor  the  recovar  of 
real  pnqia^  sold  for  the  non-payment  of 
taxes  shall'Ue  nntess  the  same  be  Inwn^t 
within  fire  years  after  tlie  treasmw's  deed 
Is  «xecated  and  reowded."  Moro  than  eight 
years  Interrened  between  the  recording  of 
the  tax  deed  In  controversy  and  the  com- 
mencement of  this  acti(m,  and  it  ts  nqged 
by  the  i^ntlff  that  It  Is  barred  by  the  stat- 
vte.  In  Qrlffln  v.  Krnce,  78  Iowa,  126,  84 
N.  W.  77%  It  was  held  that  the  omlsskn  of 
the  treasmrer  to  oonq>ly  with  the  provirions 
of  section  84S  was  a  mere  Irregularity,  ot 
wUch  advantage  must  be  taken  within  five 
years  after  the  recording  of  the  tax  deed, 
to  avoid  the  bar  of  sectlMi  902.  But  It  la 
contended  by  defraidant  that  plaintiff  Is  not- 
entitled  to  rely  upon  the  bar  of  the  statute, 
because  he  did  not  plead  It  It  Is  the  general 
rule  that  a  party  relying  npm  the  statute 
of  limltattons  nmst  plead  It  In  ord»  to  se- 
cure Its  braeflts,  Welcdi  v.  HcGraib,  08 
Iowa.  027.  10  N.  W.  SIO.  a&d  18  N.  W.  688; 
Brush  T.  Petttson,  64  fowa,  345,  6  N.  W. 
287;  Roblnsm  v.  Allen,  87  Iowa,  28;  Hariln 
V.  Stevenson.  80  Iowa,  8T8.  It  la  said,  how- 
evw.  tbat  it  waa  not  neoeasary  to  plead  tbs 
statote  In  the  reply  In  order  to  make  it 
available,  for  the  reaaon  that  the  petttioa 
aU^es  that  the  ptahitlff  la  the  absotnte  and 
onquAUfled  owner  of  the  land;  that  such  a 
title  m^  be  based  upon  the  statute  of  lim- 
itations; sud  that  under  tJi»  Isbims  raised 
by  the  petition  and  answer,  and  the  denial 
of  the  answer,  which  Is  made  hj  Implica- 
tion of  law,  evidence  to  show  title  so  based 
Is  competent  But  the  abstract  tit  titie  at* 
tacbed  to  the  petition  shows  that  the  title 
upon  which  the  alleged  ownership  of  plaln- 
tUE  O^MUds  Is  grounded  iqmn  a  tax  deed. 
The  answer  pleads  specifically  that  the  deed 
Is  Invalid  because  the  ddloqueot  taxes  for 
which  the  land  waa  sold  had  not  been  ot- 
tered In  the  tax  list  , of  1877,  which  was  In 
the  hand!  of  the  treasurer  when  the  sate 
was  made,  ^e  denial  made  by  the  law  waa 
ot  that  averment  Th»  statute  of  Hmltatiras 
was  In  the  natore  of  an  afflrmatlTe  defiense 
to  the  defecto  In  tiie  tax  title  alleged  In  the 
answer,  and  should  have  beat  pleaded  in 
a  r^^  to  be  effective.  The  claim  made  by 
appellant,  that  the  action  was  tried  as 
thougli  a  reply  had  been  filed,  is  not  we 
think,  sustained  by  tiie  record.  It  Is  said 
that  the  negligence  at  defendant  In  taUlng  to 
pay  taxes  has  been  so  grsat  Hut  nlltf  shoald 


be  denied  him;  but  the  land  Is  unln^oved 
and  vnoecuitfed,  and  while  the  omlssloa  o< 
defendant  to  dlstdiarge  his  daty  by  paying 
taxes  when  due  should  weigh  against  lim, 
yet  we  do  not  think  It  should  defeat  his 
claim  to  relief.  The  case  is  In  many  re- 
spects unlike  that  of  Uatbewa  t.  CiUbert- 
B<»i,  83  Iowa,  -440;  00  N.  W.  201.  and  other 
cases  reUed  nptm  by  appelant  We  craulndc 
that  the  tax  deed  must  be  held  to  be  In- 
valid, and  that  defendant  Is  oititled  to  rs- 
deem  from  the  sale  on  whidi  It  la  based. 

4.  The  appellant  filed  in  the  district  oovt 
a  motion  to  retax  the  costs,  based  on  the 
ground  ttiat  defendant  had  not  tendered  tbs 
payment  of  taxes.  The  court  sustained  tbs 
motion  to  the  extent  of  taxing  $87.82H  at 
the  costs  to  d^eodant  ^le  ranalnder, 
amounting  to  848l8TM»  were  taxed  to  tbs 
plaintiff.  We  tiUnk  that  action  Is  nstalnsd 
by  the  reewd. 

0.  The  appellant  contoids  that  the  appel- 
lee baa  not  paid  Into  court  ttie  amount  re- 
quired 1^  the  decree.  In  wder  to  have  bb 
titie  established  as  against  tiie  awellsnt 
If  that  1>  true,  we  fiill  to  dlsoovir  any  resr 
son  for  the  e^peal  of  the  latter.  But  ihs 
record  shows  that  the  required  amount  wis 
received  by  the  clerk— "of  Samuel  Tonng  bj 
Parker  ft  BIchardson"— wttfaln  the  time  flzed 
by  the  decree^  The  daim  of  i^pellaiit  In 
regard  to  this  matter  Is  based  upon  a  state- 
ment In  an  amendment  to  hla  abatzact  ts 
the  effect  that  defendant  bos  sold  the  land 
In  controversy  to  VsAxx  ft  BIchardsoa 
rince  the  decree  of  the  district  court  was 
rendtted,  and  that  the  paymnt  waa  really 
made  by  them  for  thdir  own  benefit  Tbe 
statement  is  not  sustained  1^^  the  record, 
but  If  tru^  would  not  necessarily  oititle 
the  plaintiff  to  relltf  In  this  court  Oode, 
t  2C61. 

6.  Complaint  Is  made  of  an  additional  ab- 
stract filed  by  appellee,  on  the  ground  tbat 
it  was  imnefKSsary,  and  It  Is  asked  that  the 
coet  thra«of  be  taxed  to  him.  We  find  tbat 
It  contains  portions  of  the  record  omitted 
from  the  abstract,  or  not  fnlly  abstracted, 
which  were  material  to  a  determlnatlan  <rf 
the  ai^on  on  Its  merits,  and  the  appllcatlin 
to  tax  Its  cost  to  aM>«llee  win  be  denied,  lbs 
contusions  announced  dispose  of  all  ques- 
tions In  the  case  which  It  Is  necessary  ts 
detemUne.  Hie  deme  of  the  district  court 
Is  sustained  by  the  reotnd.  and  Is  afllmied. 


BITBNS  et  al.  v.  HcNALLT,  Mayor,  st  sL 

(Supreme  Court  of  Iowa.    Peb.  7.  1894.) 

TAXATION— A3SBS8HSNT      LOCDS  OV  FBaSOUUTI. 

1.  Under  Code,  I  830,  permitting  penos* 
aggrieTed  by  an  assessment  to  appear  before 
the  township  board  of  e<iiia1iBatlon.  sikI  ban 
the  same  corrected,  and  section  SHI,  allowing  ap- 
peals from  sudi  board,  it  is  enough  to  preaem 
one's  right  of  ai^al  tbat  he  appear  and  notifj 
die  board  that  certain  propertr  assessed  bss 
bssn  alse  aassssed  la  aaotter  towa^l^  aW 
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that  lie  does  not  want  to  pay  taxes  in  both 
places. 

2.  The  township  hoard's  failure  to  record 
(Code,  f  829)  or  to  aet  on  an  objection  to  an 
MMeBBment  pnmolT  presented,  cannot  deprive 
the  objaetor  of  nia  right,  nnder  Code,  i  831,  to 
appeal  to  the  district  court. 

3.  Code,  9  SOS,  requires  i>er8onaltr  of  a  de- 
cedmit  to  be  returned  the  executor.  Section 
805  proTide*  tbat  anr  one  required  to  list  an< 
otfaers'pnvertr  shall  list  it  in  the  same  countr 
as  If  It  were  his  own.  Testator  resided  and 
died  In  Ii.  township.  One  of  his  executors  lived 
tbwe,  and  assumed  cliief  care  of  the  real  es- 
tate. The  other  lived  at  C.  the  county  seat, 
and  took  main  charge  of  the  moneys  and  cred- 
its invested  In  mortgages,  which,  with  their 
notes,  w««  kept  by  liim  at  C.  Hdd,  that  such 
moneys  and  credits  were  pri^wrly  assessed  in 
C,  and  not  In  I* 

Appeal  from  district  court,  Howard  coun- 
ty; L.  O.  Hatch,  Judge. 

Appeal  from  the  judKment  of  the  district 
eonrt  reducing  the  amount  of  plalntlfh*  ss- 
Beesment  <m  moneys  and  credlta. 

H.  T.  Reed»  tat  appellants.  John  McCook, 
for  appeUeea. 

KINNB,  J.  1.  The  material  facta  In  this 
controversy  are:  That  plalntifCs  are  the  ex- 
ecutors  of  the  last  will  of  one  J.  S.  Hastings, 
deceased,  who  at  the  time  of  his  death  was, 
and  tfx  many  years  prlw  thereto  had  been, 
a  reaident  of  the  incorporated  town  of  Lime 
Springs  Station,  in  Howard  county,  Iowa. 
Defaidants  are  the  mayor,  assessor,  and 
trustees  of  said  town,  and  the  auditor  of  the 
county.  In  1892  the  assessor  of  said  town 
assessed  the  estate  of  said  Hastings  with 
$5,000  moneys  and  o'edita  ftu-  that  year. 
Plalntlfrs  claim  said  estate  bad  no  moneys 
and  credits  that  year  which  were  assessable 
in  that  town.  TbaX  they  appeared  before 
tbe  equalization  board  to  have  said  assea»- 
ment  canceled,  bat  said  board  refused  to  do 
so,  and  returned  the  assessw's  books  to  tbe 
county  auditor  with  said  assessment  unchan- 
ged. Plaintiff  Bums  is  a  resident  of  said  in- 
corporated town.  Plaintiff  Webster  is  a  resi- 
dent of  Cresco,  in  the  same  coun^.  Plain- 
tiffs, as  the  executors  of  said  estate,  were 
on  January  1.  1^2,  and  ever  since  bare  been, 
the  joint  possessors  of  moneys  and  credits 
of  said  estate  In  the  sum  of  about  915,00a 
That  the  incorporated  townsof  Lime  Springs 
Station  and  Cresco  are  separate  assessment 
districts  in  Howard  county.  Tliat  the  classi- 
ffcatlon  of  this  kind  of  pvop&rty  by  the  board 
*  of  supervisors  of  said  oounty  for  1892  was 
on  the  basis  of  (me-thlrd  of  its  value.  Tliat 
most  of  the  funds  of  said  estate  consisted  of 
Qotee  and  mortgages  for  money  which  had 
t>een  loaned  out  by  Hastings  In  his  lifetime, 
and  by  his  executors  under  bia  will,  and  by 
order  of  court;  and  all  such  notes  and  mon- 
gages  were,  ou  and  prior  to  January  1,  1892, 
kept  at  Cresco,  under  the  immediate  control 
of  said  Webster,  one  of  the  executtHrs.  That 
at  the  same  time  there  was  about  $1,100  in 
money  belonging  to  said  estate  on  deposit  in 
a  tMmk  at  Cresco  in  the  name  of  said  execu- 


tors. That  Bums  bad  In  his  pocsearion  at 
Lime  Springs  Station  about  $150  belcaglng 
to  said  estate.  That  said  «iaOO,  and  said 
notes  and  miHlgagee,  while  under  the  con- 
trol of  both  executOTS,  had  been  tak«i  to 
Cresco,  because  Webster,  by  agreement  be- 
tween him  and  Bums,  was  to  look  after  the 
investmait  of  the  funds  belonging  to  the  es- 
tate, and  Bums  was  to  have  cbarge  of  the 
real  estate  of  the  deceased.  That  the  assess- 
ment of  $5,000  on  the  estate's  mooeys  and 
credits  was  made  by  the  assessor  of  Lime 
Springs  Statlw  without  tbe  knowledge  or 
consent  of  the  executors.  That  tbe  same  es- 
tate was  assessed  for  the  same  year,  In  the 
same  amount,  on  the  same  moneys  and  cred- 
its, in  the  town  of  Ciesco,  except  the  $150 
which  was  in  Burns'  hands  at  Lime  Sfvings 
Station.  On  appeal  to  the  district  court  de- 
fendants moved  to  dismiss  the  appeal,  claim- 
ing that  platntlCFs  never  appeared  before  the 
board  of  equallzatitHi  of  Lime  Springs  Sta- 
tion to  object  to  the  assessmeait,  and  that 
ttie  board  nevw  acted  im  said  assessment,  and 
there  was  nothing  to  appeal  from.  The  mo> 
Ijton  was  overruled,  and  the  court  ordered  the 
assessment  reduced  to  fSO.  From,  this  ac- 
tion fit  the  court  the  appeal  is  prosecuted. 

2.  Ittare  Is  bat  one  questlaii  of  fact  in  this 
case  upon  which  the  parties  are  not  agreed. 
It  is  contended  by  plaintiffs  that  they  ap- 
peared before  the  board  of  equalization  of 
the  incorporated  town  of  Lime  Springs  Sta- 
tion at  the  proper  time,  and  objected  to  the 
assessment  Defendants  deny  that  any  suf- 
flclent  objection  was  ever  made.  As  the 
right  of  appeal  to  the  district  court  Is  ob- 
tained only  by  an  appearance  before  the  board 
of  equaliution,  and  the  m^^ing  of  iwroper 
objections  to  the  assessment,  it  is  neoessary 
to  determine  the  questi<m  thus  presented. 
Tbe  statute  provides:  "The  township  trus- 
tees sliaU  constitute  a  board  of  equalisation 
for  th^r  respective  townsliips  and  have  pow- 
er to  equalise  the  assessments  of  all  tax  pay- 
ws  within  tbe  same,  except  In  such  cities  and 
Incorporated  towns  as  ^ect  a  township  asses- 
sor, in  which  case  the  dty  council  shall  be 
the  board  of  equalization,  and  shall  perform 
such  duties  In  substantially  the  same  manner 
as  is  required  of  a  township  board  of  equali- 
zation, by  increasing  or  diminishing  the  valua- 
tion of  any  piece  of  property,  or  the  entire 
assessment  of  any  tax  payer,  as  th^  may 
deem  just  and  necessary  for  an  equitable 
distribution  of  the  burden  of  taxation  upon 
all  the  property  of  the  township:  provided 
that  such  boards  shall  keep  a  record  of  their 
proceedings."  Code,  8  S29.  "Any  person 
who  may  feel  aggrieved  at  anything  In  the 
assessment  of  his  property,  may  appear  be- 
fore said  board  of  equalization  la  person,  or 
by  agait,  at  the  time  and  plax^e  mentioned  in 
the  preceding  section  and  have  tbe  same  cor- 
rected in  such  manner  as  to  said  board  may 
seem  just  and  equitable,  and  the  assessors 
shall  meet  with  said  board  and  correct  tlu* 
assessment  books  as  tliey  may  direct  Ap- 
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peals  may  be  takm  from  all  boards  of  eqaall- 
zaUon  to  the  district  court  of  the  county 
wherein  the  assessment  Is  made,  within  sixtr 
days  after  the  adjournment  of  such  board 
of  equalization,  but  not  afterward."  Id.  | 
831.  Plalntltr  Bums  testified  that  he  went 
before  the  board  of  equalization  at  their 
meeting  In  AprU.  That  they  asked  hits  what 
he  was  going  to  do  about  the  assessment 
He  UAH  them  that  he  did  not  know;  that  It 
bad  been,  assessed  In  Cresca  That  th^ 
asked  him  what  It  was  put  hi  at  there,  and 
he  told  them  $5,000.  They  said  they  would 
put  It  In,  and  said  something  about  letting 
the  board  of  superrlsors  settle  It  "Q.  You 
objected  to  the  assessment  as  tb^  had  It  at 
that  time?  A.  I  told  them  I  had  been  as- 
sessed in  Grraco,  and  I  supposed  that  was 
objection  enougSi.  I  didn't  get  up  and  kick 
any  about  it,  but  told  them  I  didn't  want  to 
pay  taxes  In  two  places."  McNally,  for  de- 
fendants, testified:  "That  Burns  came  before 
the  eqTiallzatlon  board.  That  the  board  took 
no  action  <hi  the  matter.  That  Bums  said 
he  imderstood  they  had  assessed  It  In  Cres- 
co,  but  he  didn't  object  to  our  putting  It  in, 
because  he  thought  the  board  of  supervisors 
would  attend  to  It  so  It  wouldn't  be  assessed 
in  two  places.  He  did  not  ask  that  the  as- 
sessment be  revised  or  modified.  That  the 
board  of  equalization  knew  It  was  assessed 
at  Cresco,  and  It  would  be  &  double  assess- 
ment We  supposed  the  board  of  supervls- 
ws  would  act  on  it  It  seemed  to  be  the 
opinion  that  the  board  of  supervisee  were 
the  proper  parties  to  act  on  it  Our  board 
thought  80."  The  foregoing  Is  the  substance 
of  the  testimony  touching  the  acts  of  plain- 
tiffs before  the  board  of  equalization. 

It  will  be  obsa*ved  that  the  law  does  not 
limit  the  right  of  apiteal  In  such  cases  from 
a  judgment  or  order  of  the  board.  Not  does 
It  require  any  particular  form  of  objection  to 
be  made  by  the  aggrieved  party.  He  must 
appear,  and  if,  when  he  so  appears  before 
the  board  of  equalization,  he  in  any  form 
makes  his  grievance  known  to  the  board,  It 
Is  sufficient  to  give  him  his  right  to  appeal 
from  Its  action  If  it  be  unfavorable  to  him. 
If  his  grievance  Is  understood  the  board, 
it  matters  not  as  to  the  manner  in  which  he 
presents  his  case.  The  board  Is  not  a  court 
The  statute  requires  no  pleadings  or  papas 
to  be  filed  presenting  his  objection  to  the 
assessment  The  proceedings  are  intended 
to  be,  and  are  in  fact  informal.  The  statute 
is  Intended  to  afford  to  an  aggrieved  tax- 
payer an  opportunity  to  ask  aod  have  a  cor- 
rection of  an  assessment,  and  no  formalities 
are  required  as  to  the  manner  of  bringing 
the  matter  before  the  board.  He  expressly 
informed  the  board  that  the  same  property 
bad  already  been  assessed  at  Cresco;  that  he 
did  not  want  to  pay  taxes  twice  on  the  same 
property.  This  was  well  understood  by  the 
board,  and  was  a  sufficient  presentation  of 
his  grievance.  With  these  facts  before  them, 
it  became  their  duty  to  act  in  the  matter.  It 


was  not  pialntUb*  fault  if  the  board  De- 
lected to  make  a  recOTd  of  their  appllcatioa. 
nor  could  they,  by  neglecting  to  act  after 
the  matter  had  been  properly  called  to  their 
attention,  deprive  plaintifb  of  thdr  right  to 
appeaL  Plalntiflk  had  done  all  that  the  law 
required,— they  had  appeared,  had  made  th^ 
grievance  known  to  the  board,— and  they 
could  not  be  robbed  of  thdr  right  to  appeal 
by  a  failure  of  the  board  to  act  as  the  law 
requh*es.  Thehr  failure  to  act  waa,  In  law, 
a  refusal  to  grant  plalntlflk*  reqoMt  tnm 
which  an  appeal  will  lie. 

Counsel  for  appellants  rely  upon  several 
cases  decided  by  this  court  They  irill  be 
found  unlike  the  case  at  bar.  In  Smith  v. 
Glly  of  Marshalltown,  aowa.)  63  N.  W.  2S6, 
plaintiff  never  appeared  before  the  board. 
In  iieyei  v.  Dubuque  Co.,  43  Iowa,  G82,  plain- 
tiff sought  by  mandamus  to  compel  the  board 
of  supervisors  to  cancel  his  assessment  The 
board  of  equalization  had  refused  so  to  da 
It  was  held  the  writ  should  not  Issue,  as 
the  board  had  already  acted  upon  the  as- 
sessment. See  Davis  v.  City  of  Clinton,  55 
Iowa,  549,  8  N.  W.  428;  Hutchinson  v. 
Board,  66  Iowa,  80,  28  N.  W.  24fiL  The  court 
below  propwly  ovomled  the  mottoii  to  dis- 
miss the  appeal. 

3.  The  principal  question  1%  where  ahoold 
the  moneys  and  credits  of  the  estate  of 
Hastings  be  assessed,  in  view  of  the  f&cts 
we  have  heretofore  stated?  It  may  aid  ni  la 
determining  this  question  to  briefly  set  fwth 
the  substance  of  the  statutory  provisions  ap- 
plicable to  the  listing  of  such  propoty,  ai^ 
also  rating  to  the  duty  of  the  assessor,  and 
the  one  having  such  prop^ty  In  his  posses- 
sl<m.  Code,  |  SOS,  provides  that  one  who  Is 
the  owner,  or  who  has  the  control  or  manage- 
ment of  propoty  shall  assist  the  assessor 
In  listing  the  same;  also  that  the  personal 
proper^  of  a  decedent  shall  be  returned  by 
the  executor.  Id.  S  806,  provides  that  "aay 
person  required  to  list  property  b^onging  to 
another  shall  list  it  to  the  same  county  la 
which  he  would  be  required  to  do  if  it  were 
his  own,  except  as  herein  otherwise  directed, 
•  •  •  giving  the  assessOT  the  name  of  the 
person  <xr  estate  to  whom  it  b^ongs."  Sec- 
tion 817  requires  one  acting  as  an  agent  sud 
having  In  his  possession  ot  under  his  ccoitrol 
pewnal  property,  to  return  the  same  for 
taxation.  Section  822  requires  every  petai» 
who  is  compelled  by  law  to  list  proi>erty  be- 
Icmglng  to  another  to  assist  the  assessor  In 
making  the  assessment  Section  823  provides 
that  '*the  assessor  shall  Ust  every  person  la 
his  township,  and  assess  all  the  propo^, 
personal  and  real  ther^n,  except  such  as 
Is  heretofore  specifically  exempted,"  and 
fixes  a  penalty  for  refusing  to  assist  in  HstlnE 
property,  as  well  as  tor  refusing  to  take  the 
prescribed  oath.  In  McGregor's  Ex'rs  v. 
Vanpel,  24  Iowa,  430.  sections  714  and  Tl« 
of  the  Revision  were  construed.  These  sec- 
tions are  In  substance  tbe  same  as  Code,  H 
803.  806.    It  was  flierein  held  that  wherr 
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tbe  executw  resided  In  a  connty  otta^  than 
that  In  which  the  decedent  died,  and  in  which 
administration  was  granted,  personal  prop- 
erty  of  the  decedent  should,  as  a  rule,  be  as- 
sessed In  the  county  of  which  decedent  died 
a  resldoit  Tbe  decision  Is  based  upon  the 
thought  that  tbe  executors  represent  the  de- 
cedent  In  CamaK>n  v.  City  of  Burlington, 
56  Iowa,  822,  9  N.  W.  288,  the  decedent  died 
a  resident  of  the  dty  of  Burlington.  Plain- 
tiff, a  resident  of  another  township  in  the 
same  county,  was  apiwinted  administrator 
of  bis  estate,  and  bad  In  bis  iKwsession  cov 
tain  notes  of  the  estate.  These  notes  were 
assessed  In  both  the  township  where  the  ad- 
ministrator resided  and  also  In  tbe  city  of 
Burlington.  In  construing  the  sections  of 
the  Code  which  we  have  referred  to,  tbe 
court  said:  **Tbe  property  which  he  Is  re- 
quired by  law  to  assist  In  listing,  as  distin- 
guished from  his  own.  Includes  pa«onal 
property  which  he  holds  in  a  fidndary  capac- 
ity as  «iecator  or  trustee.  It  seems  to  us 
dear  that  the  statute  was  designed  to  pro- 
Tide  that  the  assessor  of  each  township 
may  demand  of  every  executor  residing  In 
the  township  a  Ust  of  the  parsonal  property 
held '  by  him  as  executor  In  the  township, 
tmder  penalty  of  a  fine.  To  say  that  this  Is 
not  so  «cept  when  the  deceased  died  In  the 
township  Is  to  impose  a  qualification  upon 
the  statute  by  judldal  construction  for  which 
we  find  no  warrant  It  is  manifest  that  the 
imp<H*tant  consideration  is  not  so  much  the 
comparative  rights  of  the  dlffwent  town- 
ships as  the  certainty  that  all  prop^ty  shall 
be  taxed  once,  and  only  once.  To  secure 
this  certainty  we  must  presume  was  tbe  ot>- 
Ject  of  tbe  statute  But  this  cannot  be  se- 
emed under  the  rule  contended  for  by  appel- 
lees, unless  assessors  are  to  be  sent  into 
foreign  townships  In  search  of  taxpayers 
and  property."  The  court  then  consldm  the 
rule  in  McGregor's  Ei'rs  v.  Vanpel,  above 
dted,  and.  while  not  expressly  overmllng 
that  case,  refuses  to  ftpply  the  rule  therein 
laid  down,  and  holds  that  tbe  property  should 
be  assessed  in  the  township  where  the  ad- 
ministrator resides.  Other  cases  are  dted  by 
counsel,  but  these  two  are  chiefly  relied  upon 
by  the  respective  parties  to  the  suit.  It  will 
be  sera  that  the  facts  In  the  case  at  bar  are 
In  some  respects  different  from  those  In 
either  of  the  cited  cases.  Here  we  have  two 
executors,  each  having  possession  of  some 
of  the  personal  property  of  the  estate,— 
though  the  one  In  Cresco  has  most  of  It,— and 
each  residing  In  different  taxing  districts. 
The  drcumstances  surroundinj?  the  situation, 
location,  and  use  of  the  personal  property 
by  a  decedent,  are  so  different  in  each 
cas«  presented  that  It  Is  difficult,  If  not  Im- 
possible, to  lay  down  an  Inflexible  rule,  alike 
applicable  to  all  cases.  We  think,  howevH', 
that  the  true  rule  In  a  case  like  that  at  bar, 
where  there  are  two  executors,  both  having 
actual  possession  of  povonal  propwty  of 
tbe  decedoit,  and  both  residing  In  the  same 


county,  but  In  dlfftfent  taxing  districts,  Is 
that  each  should  return  to  tbe  assessw  of  his 
township  tor  taxation  such  personal  property 
<rf  the  decedent  as  may  be  In  his  Immediate 
possession  In  his  township.  This  would  seem 
to  be  In  compliance  with  tbe  statute,  which 
contemplates  that  any  person  having  posses- 
sion of  personal  property  of  another  shall 
Ust  it  at  the  place  in  which  he  would  be  re- 
quired to  do  If  it  were  his  own.  Code,  8 
806.  We  do  not  mean  to  be  undttstood  as 
holding  that  perBonal  property  whicli,  though 
In  possession  of  an  executor  of  a  decedmt, 
has  a  fixed  and  aMding  plaoe  or  location  in 
anothw  township  than  that  of  tbe  execubw's 
residence,  would  necessarily  be  taxable  In 
tbe  township  of  the  executor's  residence.  T» 
Ulnstrato:  Suppose  a  man  should  die,  leav* 
Ing  k  large  amount  of  personal  property  in 
the  township  of  A.,  and  an  executor  Is  ap- 
pointed, who  also  lives  In  that  township; 
and  suppose  decedent  also  left  personal  prop- 
erty c<mBlBting  of  a  stock  of  goods  In  the 
township  of  B.,  whore  he  had  carried  on 
business,— in  such  a  case  It  could  not  be  said 
that,  because  tbe  execute  lived  in  the  town- 
ship of  A.,  thorefMre  the  stock  of  goods 
which  bad  been  habitually  used  for  the  pur- 
pose of  morcbandlslng  in  B.  should  be  as* 
sessed  in  the  township  of  tbe  executor's  resi- 
dence. 

Oonnsel  toe  appdlants  also  rely  upon 
Ament  v.  Humphry,  8  Q.  Greene,  260,  and 
Lemp  V.  Hastings,  4  G.  Gre«i^  44S.  The 
first  of  these  cases  was  dedded  undo*  a  stat- 
ute materially  different  from  that  now  In 
force,  and  the  case  was  one  wh«eln  a  mer- 
chant residing  In  one  assessment  district  car- 
ried on  a  business  with  a  stock  of  goods  In 
another  taxing  district  It  was  sought  to 
assess  his  stock  of  goods  In  tbe  district  of 
Ids  residence,  which  the  court  hdd  could  not 
be  done  under  the  statute.  Tbe  Lemp  Case 
was  similar  in  Its  facts,  and  was  dedded 
under  the  Code  of  1^1.  If  it  be  conceded 
that  the  statute  of  18S1  Is  substantially  like 
that  now  in  force,  our  holding  Is  not  In  con- 
flict with  tbe  I>emp  Case.  That  was  a  case 
whore  the  party  In  a  taxing  district  other 
than  that  In  which  he  resided  carried  on  a 
merchandising  business.  The  property  was 
located  In  tbe  other  township.  It  was  its 
fixed  and  aUdlng  place,  necessarily  so,  for 
the  purpose  for  which  It  was  used.  We  do 
not  doubt  that  In  such  a  case  tbe  goods 
would,  undtf  our  present  law,  be  held  tax- 
able in  the  taxing  district  where  they  were 
situated.  The  case  In  its  facts  Is  not  like 
that  at  bar.  Nor  does  our  opinion  conflict 
with  tbe  holding  In  Hunter  v.  Board,  38 
Iowa,  876.  In  that  case  tbe  owner  of  the 
property  (notes)  resided  in  this  state.  Tbe 
notes  were  left  In  Illinois  for  safe-keeping. 
It  was  held  that  the  money  due  on  the  notes 
was  what  waa  assessed,  that  the  notes  were 
but  evidences  of  the  debt,  that  the  debt 
vested  In  the  owner  wherever  he  resided. 
Tbe  legal  title  lo  the  case  at  bar  to  tbe  per- 
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■onal  property  when  the  asBesement  was 
made  was  la  tbe  executors.  Tbey  alone  (cob- 
Ject  to  the  wder  of  tbe  court)  had  powo-  to 
ooUect  and  control  It.  We  do  not  bold  that 
the  mere  fact  that  peratwal  property  Is  in  a 
cutaln  taxing  district  at  tbe  time  an  assess- 
mmt  is  required  to  be  madc^  of  Its^,  with- 
out more,  determines  that  it  must  be  as* 
sessed  in  that  district  What  we  do  htM  la 
tliat  in  a  case  like  that  at  bar  s»»BonaI  prop* 
ert7  in  poasesslon  at  an  executor  in  the 
township  of  his  residoice  Is  taxable  there. 
Tbwefwe  the  ded^on  of  the  district  court 
was  right  In  a^Be88lng  to  plalntUf  Burns,  as 
executor.  In  the  Inccrporated  town  of  Ume 
Springs  Station,  the  pmcoial  property  actual- 
ly in  his  poBaessloD  in  that  town,  tbe  balance 
of  the  personal  property  being  In  possesston 
of  tbe  other  executor  in  Oresoo,  and,  it  beli^ 
the  place  of  his  residence,  it  was  lovpuly  as- 
sessed there.  It  Is  possible  that  any  rule 
which  might  be  established  In  cases  of  this 
charactw  would  not  always  efTectuate  Jus- 
tice, but  tbe  ooe  we  IWTe  announced  accords 
with  our  view  of  the  meaning  of  the  statute, 
and  It  la  by  this  we  must  be  guided.  Tbe 
Judgment  of  tbe  district  court  Is  affirmed. 


KINGMAN  T.  O'OALLAOHAN  et  aL 

(Supreme  Court  of  South  Dakota.   Feb.  7, 
UD4.) 

HcMUEsTSAD— AovusiTioN— Appul— BmjHos  (nr 

ETI  DEN-OB. 

1.  The  provlBious  of  our  statute  are  to  be 
liberally  construed  with  a  riew  to  effect  Its  ob- 
jects and  to  promote  Justice.    Gomp.  Laws,  I 
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2.  To  nu  a  house  as  a  home  b  to  act  with 
regard  to  it  in  that  manner;  and  when  the  head 
of  a  family,  owning  no  other  residence,  pnr- 
duuM  the  arte  of  an  intended  home,  and  begiiu 
the  erection  of  a  dweUing  hooee  tberetm,  witii 
the  Intent  hr  so  doing  to  establlah  a  place  of 
abode  for  himself  and  family,  which  Intention 
is  followed  by  soch  oeenpsDcy  as  soon  there- 
after as  the  home,  under  the  dreuoMtanees. 
can  be  completed,  he  is  so  actli^,  and  the  re- 
qalrements  of  oar  statute  hare  been  aoswered, 
and  the  property  is  impressed  with  the  home- 
stead chflrticter  before  such  boose  ia  completed 
and  actoally  occupied  by  the  family  the 
owner. 

3.  A  decision  rendered  by  a  trial  conrt 
should  not  be  distorbed  on  appeal  on  the  ground 
of  the  improper  admission  or  rejection  of  ctI- 
dence,  where  it  appears  that  no  subataotial 
wrong  or  miscarriage  of  justice  has  been  there- 
by occasioned;  and  when  a  canse  in  equity  has 
been  tried  to  such  conrt,  and  findings  of  fact 
have  been  made  that  are  by  competent  evidence 
snbstantistly  sustained,  and  sucn  findings  jus- 
tify the  concluBlons  of  law  and  the  decision  ren- 
dered thereon,  this  court  will  presume  that  im- 
proper testimony  admitted  on  ths  trial  was  di*. 
regarded,  and  the  admission  thereof  was  stror 
wKbout  prejudice. 

(Syllabns  by  the  OonrL) 

Appeal  from  circuit  court,  Lawrwico  eooa- 
ty;  Charles  M.  Thomas,  Judge. 

Action  by  Cliarlee  H.  Kingman  against 
James  O'Oallaghan  and  others  for  the  fore- 
closure of  a  mortgage,  and  for  other  relief. 


From  the  judgm«it  r«idered,  [datntlfl  ap- 
peals. Affirmed. 

'Wilson  &  McLaughlin  and  Edwin  Tan 
Cise,  for  appellant  McLaughlin  A  He- 
Laugblin,  for  respondents. 

FULLER,  3.  Tbe  eomplalnt  In  this  tarn. 
after  stating  a  cause  of  action  tor  the  ton- 
closure  ot  a  cectaia  reatestate  mortgage  dat- 
ed July  21.  1889,  executed  and  deUTCced  br 
the  defendants  James  O'Callngban  and  Mar; 
O'Callagban  to  the  plaintut  and  appdlant. 
Charles  H.  Klogmau,  to  secure  a  promiasor? 
note  for  $4,627,  of  eren  date  tbwewitli.  sad 
concerning  the  foreclosure  of  which  no  de- 
fense Is  madcb  omtalns  the  ftdlowing  alle 
gatloQs:  "(fi)  And  tbe  plaintiff  fnrtlier  statei 
that,  as  a  farther  se<nn:lty  for  tbe  Indebted- 
neas  abore  described,  the  defendant  James 
O'Oallaghan,  being  tha  ovoer  oC  a  oertihi 
COD  tract  for  the  sale  ai  certain  real  property 
made  to  blm  defendant  EUJnta  P.  Fowler, 
duly  assigned  the  aame  to  this  ptelatiff  oe 
July  8,  1889.  together  with  all  Us  right, 
title.  Intend  claim,  and  d^nand  <^  in,  and 
to  the  real  property  therein  described,  with 
tbe  appurtHDonces  tihmon,  situated  bi  tbe 
town  ot  Whltewood,  lAwrence  eoontj.  Boatb 
DolLota,  and  described  as  ftiUows:  '  Loti  * 
and  5,  in  blwdc  6,  in  Oak  Fade  addition  to 
the  town  of  Whltewood;*  and  oatborlaed  the 
plaintiff  to  recelTe  a  deed  tberctfor.  And 
the  plaintiff  further  states  tbait  said  assign- 
ment of  contract  of  sale  was  duly  oduiowt 
edged  and  eertifled.  so  as  to  oititle  It  to  bt 
recorded,  imd  that  the  some  wa«  aftemrds 
duly  recwded  in  tbe  office  of  tbe  reglstw  oi 
deeda  in  and  toe  tbe  county  oi  Iawtcaoi; 
Boutii  Dakota,  oa  the  17tb  day  of  Janntry. 
1890,  In  Book  67,  page  591.  (10)  And  plain- 
till  further  states  that  before  bringing  ttali 
action  he  offered  to  pay  to  said  BUJoh  P. 
Fowler  the  balance  due  on  said  cocitract  ot 
sale,  made  by  blm  to  said  O'Oallaghan,  and 
assigned  to  [dotaitlff  as  aforesaid,  t»  the  end 
that  be  salght  get  the  deed  thereto;  b«t  that 
said  Fowl^  declined  plalntifTs  offer,  aad 
that  tbe  plaintiff  la  now  ready  and  willing, 
and  hereby  does  offer,  to  pay  such  balance 
for  such  deed."  Plaintiff  also  demands  that 
tbe  defMkdant  Elijah  P.  Fowler  be  required 
to  abow  to  tbe  court  tbe  amount  remaining 
due  Ml  his  cwtract  of  sale  to  said  O'Calla- 
ghan,  and  that  plaintiff  be  allowed  to  psy 
the  same,  and  recelre  a  deed  tor  the  pren- 
Ises  described  In  said  contract,  and  that  the 
same  be  fwecloeed  aa  a  mortgage^  To  that 
portion  of  the  c(»nplalnt  quoted  the  defend- 
ants James  O'Callagban,  Mary  COaOa^ian. 
and  Elijah  P.  Fowlei^  annrered  aa  toQow. 
"Tbe  defendants  James  O'Calla^ian,  Mary 
0'GaUaghan,and  Elijah  P.Fowl»-.  answertng 
the  complaint  of  the  above-named  plaintiff 
for  tbemselves,  and  for  themselves  only,  arer 
as  a  defense  to  the  eighth,  ninth,  and  tenth 
paragraphs  in  plaintiff's  complaint  that  mi 
the  17th  day  of  September,  A.  D.1687,  tbeda* 


Digitized  by 


BSMQUAN  O'CALLAGHAK. 


913 


fendant  Jamn  O'CoUagtaan  purchased  from 
the  defendant  Elijah  F.  Fovl»,  fW  the  am 
of  one  hondnd  and  fifty  dollan,  lots  four  and 
fire,  (4  and  S,)  In  blodc  nine.  Oak  Park  ad- 
dition to  the  town  of  Whltewood,  Lawrenee 
OMmty,  In  the  then  twrttoiy  of  Dakota,  now 
the  state  of  Sooth  Dakota,  for  the  purpose 
of  making  a  hcnnestead  of  the  same^  and 
proceeded  with  reasonable  diligence  to  erect 
a  dwelling  bouse  thereon,  to  be  occupied  by 
himself  and  &mlly;  that  at  that  time,  and 
over  since,  he  waa,  and  now  Is,  a  married 
man,  and  the  head  of  a  f&mlly,  and  the  de- 
fendant Mary  O'Callaghan  la  bis  wife;  that, 
■o  soon  as  his  dwelling  house  was  completed 
on  said  lota,  he  moved  Into  It  with  his  fam- 
ily, and  has  occupied  the  same  erer  ^ce 
as  bia  and  thcdr  homestead,  and  be  has  no 
other.  That  at  the  time  of  making  said  pur> 
obase  of  said  lots  flrom  the  defendant  BUJab 
P.  Fowler  a  contract  was  entered  Into  be- 
tween blm  and  the  said  defendant  James 
O'Callaghan  for  the  sale  and  purchase  of  said 
lots,  and  the  sum  of  tbtrty-seren  dollars 
paid  on  the  purchase  price,  and  the  r«naln- 
•der  of  the  purchase  nuHiey  was  to  be  paid 
tn  two  InBtaUmokts,  in  one  and  two  years 
ttaercafter,  which  have  been  paid  by  defend- 
ant James  O'Callaghan  to  tbe  d^CTdant 
Eaijab  P.  Fowler,  and  the  former  is  now  vtk- 
titled  to  a  deed  therefor.  That  said  defoid- 
ant  James  O'Gallaghan  had  expended  on  said 
lots,  In  erecting  biff  dweUlng  house  and  oth- 
er Imiwovements  thereon,  not  less  than 
twenty-4Te  hundred  dollars.  That  at  the 
thne  <rf  the  alleged  assignment  of  said  eon* 
tract  to  the  plaintiff,  he  had  full  knowledge 
that  the  defendant  Mary  O'Callaghan  was 
the  wife  of  the  defendant  James  O'Calla- 
ghan; and  tbat  there  was  Indorsed  upon 
said  contract  a  notice  that.  If  the  party  mak- 
ing the  assignment  was  married,  both  bus- 
band  and  wife  ^ould  sign  and  admowledge 
the  same  before  It  would  be  approred.  That 
said  Mary  O'Callaghan  did  not  sign  or  ao- 
knowledge  the  same,  or  have  any  knowledge 
of  the  alleged  aailgnineDt  until  the  bringing 
of  this  action;  and  that  the  said  EUJah  P. 
Fowlw  baa  not  approved  of  or  recognized 
the  alleged  assignment  of  said  contract  to 
the  plaintiff,  but  baa  received  all  the  pur- 
<dui8e  price  of  said  lota  from  the  defendant 
James  O'Callaghan  acoHrdlng  to  the  terms 
of  said  contract,  and  Is  ready  to  execute  and 
deliver  to  him  a  deed  therefbr.  Defendants 
further  aver  as  a  defense  to  the  cause  of  ac- 
tion stated  In  paragraphs  eight,  nine,  and 
ten  In  plaintiff's  complaint  tbat  the  alleged 
assignment  of  the  contract  mentioned  was 
and  is  nuU  and  void,  because  the  same  Is 
not  signed  and  acknowledged  by  the  defend- 
ant Mary  O'Callaghan,  wife  of  the  defrad- 
ant  James  O'Callaghan;  and  because  the 
premises  mentioned  In  the  complaint  were 
and  are  the  homestead  of  said  deffflidants 
James  and  Mary  O'Callaghan,  and  they  are 
the  equitable  owners  of  the  same,  and  enti- 
lled  to  receive  ISte  legal  title  thereAv  fnun 
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the  defeiidant  OUJab  P.  Vowitict  tiiat  the 
claim  of  the  plaintiff,  Kingman,  la  &  cloud 
upon  the  aald  title,  and  ought  to  be  remoTed. 
Wherefore  defendants  pray  that  It  may  be 
adjudged  and  decreed  (1)  tbat  the  assign- 
ment of  the  contract  mentioned  in  para- 
graphs ^ght  and  nine  In  plalntitTs  ccmi- 
plaint  was  and  Is  null  and  void;  (2)  that 
said  plaintiff  has  no  estate,  right,  title,  or 
Interest  in  or  to  lots  four  and  five,  block  nine. 
Oak  Park  addition  to  the  town  of  White- 
wood,  Lawrence  county,  state  of  South  Da- 
kota, and  that  the  same  was  the  homestead 
of  the  defendants  James  and  Mary  O'Galla- 
ghan when  the  alleged  assignment  was 
made;  (3)  that  defendants  are  entitled  to 
recover  their  costs  In  this  behalf  expended; 
(4)  and  for  snch  other  and  further  relief  as 
to  the  court  shall  seem  meet"  Upon  the  is- 
sue thus  raised  the  case  was  tried  to  the 
court  without  a  Jury.  The  court  found,  lu 
effect,  as  matters  of  fact,  that  at  the  time  of 
making  the  contract  for  the  lots  Invfdved  In 
this  suit  the  defendant  James  O'Callaghan 
was  a  married  man,  living  with  bis  wife, 
the  defmdant  Mary  O'Callaghan;  that  he 
stated  at  the  time  of  making  the  itarchase 
that  his  object  and  Intention  was  to  build  a 
house  thereon,  and  make  a  home  for  him- 
self and  family;  that  In  the  sumnftr  of  1889 
he  did  cause  to  be  erected  on  said  lots  a 
dwelling  hoiise  of  the  value  of  about  $2,000, 
and  has  ever  since  occupied  the  same  with 
his  wife  as  a  homestead;  that  at  the  time 
of  making  the  assignment  of  the  contract 
to  the  plaintiff  the  defendant  James  O'Cal- 
laghan was  in  good  faith  erecting  said  dweU- 
lng house  upon  said  property,  with  the  In- 
tention of  occupying  the  same  as  a  home  for 
himself  and  wife,  and  shortly  thereafter,  and ' 
as  soon  as  the  house  was  completed,  he  and 
his  wlfb  took  up  their  residence  thown,  and 
have  ever  since  made  the  premises  their 
home.  As  conclusions  of  law  the  court 
found,  In  effect,  that  the  premises  were,  at 
the  time  of  the  execution  of  the  assignment 
of  tbe  contract,  impressed  with  the  charac- 
ter of  a  homestead,  and  that  said  assign- 
ment made  by  the  defendant  .Tames  O'Cal- 
laghan to  the  plaintiff  was  void,  because  the 
instrument  was  not  signed  by  Mary  O'Cal- 
laghan, bis  wife.  Judgment  and  decree  was 
aecwdlngly  entered  by  the  court,  and  the 
plaintiff  appeals. 

The  assignments  of  error  upon  which  ap- 
p^faufs  counsel  rely  for  a  reversal  of  this 
decision  are  principally  addressed  to  the  im- 
proper admission  of  evidence  on  the  part  of 
defendants,  and  the  insufficiency  of  the  evi- 
dence to  Justi^  the  findings  of  foot  and  con- 
duslons  of  law  upon  which  the  judgment 
and  decree  are  based.  We  are  disposed  to 
believe  that  the  court  erred  in  permitting 
numerous  witnesses,  over  the  valid  objection 
of  plaintiff's  counsel,  to  testify  concerning 
the  intention  within  tiie  breast  of  the  defmd- 
ant  James  O'Callaghan  at  the  time  he  pur- 
chased the  lots  and  made  the  improvements 
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tbereoo,  but  from  an  examination  of  tbe  rec- 
ord It  appears  to  ub  that  there  was  compe- 
t«it  evidence  sufficient  to  require  tbe  flnd- 
taigs  ct  fact  snd  conclusions  of  law,  and  to 
support  tbe  Judgment  and  decree  entered 
Owreoa.  A  decIMon  rend^ed  by  a  trial  court 
should  not  be  disturbed  on  appeal  on  tbe 
ground  of  the  impn^r  admlsfllm  or  rejec- 
tion ot  evidence^  where  it  ai^ears  that  no 
substantial  vmmg  ae  miscarriage  of  Justice 
has  been  thereby  occasioned;  and  wben  a 
cause  in  equity  has  been  tried  to  such  court, 
and  flmUngs  of  fact  bare  been  made  that  are 
by  competent  eyidence  substantially  sustain- 
ed, and  such  findings  Justify  tbe  conclusioDS 
of  law  and  the  decision  rendered  thoreon, 
this  oourt  will  presume  that  Impropa  testi- 
mony  admitted  on  the  trial  was  disregard- 
ed, and  the  admission  th^eof  was  error 
without  prejTidice.  CanncKi  v.  Pratt,  99  U. 
S.  619;  Broyles  t.  State,  47  Ind.  261;  Horn- 
buckle  T.  Stafford.  Ill  U.  S.  889,  4  Sup.  Ct 
51S;  Newcomer  t.  Hatchings,  96  Ind.  119. 
In  support  of  that  portion  of  tbe  complaint 
controrerted,  plaintiff  offwed  In  evidence  a 
duly-admowledged  assignment  of  the  con- 
tract for  tbe  sale  of  lots  4  and  6,  block  O, 
Oak  Pai^  addition  to  tbe  town  of  White- 
wood,  executed  by  James  O'Callaghan,  and 
being  tbe  yntract  described  in  tbe  complaint 
and  answer  herein.  The  substance  of  the 
testimony  on  the  part  of  the  defendants 
which  we  regard  material,  and  which  la 
practtcally  undisputed,  was  that  In  the 
nMmtb  of  December,  1887,  James  O'Oalla- 
gbau,  a  married  man,  entered  into  a  ccmtraot 
with  Elijah  P.  Fowlw  tor  the  purchaae  of 
tbe  property  In  dispute,  paying  at  the  time 
a  portion  of  the  contract  price,  the  balance 
of  which  be  has  subsequently  paid  In  full. 
Defendant  has  frequ^tly  stated  that  he 
bought  the  premises  for  a  home,  and  testi- 
fied upon  tbe  trial  that  at  the  time  of  puz^ 
chasing  the  jfroperty  it  was  his  intentlMi  to 
use  It  for  that  purpose.  That  dxuing  the 
mcmth  ot  April  or  May,  1889,  the  defendant 
O'Cftllagban  placed  lumbar  and  othet  build- 
ing matttial  iqHm  tbe  premises  In  ocntro- 
Ter«y.  and  the  auction  of  a  residence  was 
immediately  comm^ced,  which  was  com- 
pleted and  occupied  by  the  defendant  and 
his  wife  early  In  tbe  month  of  August  of 
that  year.  That  during  the  time  tbe  house 
was  being  built  the  defendant  and  his  wife 
were  occupying  leased  rooms,  situated  over 
the  storeroom  in  which  said  defendant  James 
O'Callaghan  was  engaged  In  the  mercantile 
business.  That  he  neither  occupied  nor 
owned  any  other  home  during  said  time. 
That  when  tbe  defendant  James  O'Calla- 
ghan executed  to  tbe  plaintiff  an  assignmrat 
of  tbe  ccmtract  for  the  lots  on  which  his  resi- 
dence was  being  built  he  was  Indebted  to 
the  ^ntifl  In  about  the  sum  of  $3,000  for 
groowles  purchased  at  wholesale  prices  prior 
to  tbe  summer  of  1888,  and  that  said  assign- 
ment was  made  on  July  S,  1889,  without  the 
knowledge  or  consent  of  his  wlfe^  tbe  de- 


fUdant  Mary  O'Callaghan.  and  for  Uie  pv- 
poae  of  seominc  the  payment  ni  sodk  tnd^- 
edness.  Tbat  the  tfalntlff  knew  when  tbe 
assignment  was  executed  that  O'Oallagfasn 
was  building  a  dwelling  boose  upon  the 
premises.  That  said  defoidant  Mary  0'0a^ 
laghan  ndtho'  Joined  In  the  execution  of  the 
ntudgnmont  of  (he  coutrsct  uor  hss  abe  at 
any  snbsequent  time  ratified  the  transactioa. 
but  has  freqn«itly  assttted*  and  now  main- 
tains, that  the  property  was  and  Is  her  bome. 
The  evidence  also  shows  that  the  d^endant 
and  his  wife  have  resided  oratinuooaly  la 
tiie  bouse  upon  the  premises  dnce  its  comple- 
tion In  August,  1889,  and  buUt  a  bam.  feooed 
the  lots,  and  planted  trees  thereuL 

Tbe  relati<»i  existing  between  tbe  plaintiff. 
Kingman,  and  the  defendant  James  O'CallSr 
ghanhad  beea  torz.  l<Hig  time,  and  was  at  tbe 
time  of  the  assignment,  tiut  of  debtor  and 
creditw;  and  it  does  not  appear  that  tiie 
credit  was  extended  upon  the  faith  that  tbe 
property  In  controversy  was  unoccupied,  or 
would  not  be  claimed  as  a  homestead.  la 
fact  the  plaintiff,  before  taking  the  assign- 
ment, visited  tbe  premises,  and  found  that 
tiiwe  was  a  residence  b^ng  bnllt  tiboreon, 
whldQi  was  neariy  completed.  Tlie  plaintiff 
was  there  to  <^taln  security  tar  a  debt  long 
post  due,  and  to  ascwtaln  the  financial  oas- 
ditioo  of  the  defmdant.  It  Is  fair  to  pre- 
sume that  he  knew  that  d^oidant  owned  no 
other  house,  and  was  redding  In  leased 
rooms.  It  seems  clear  to  us  that  tbe  facts 
found  by  the  court  are  fully  sustained  by 
the  evidence,  and  we  are  disposed  to  beUere 
that  at  the  time  of  the  assignment  of  tbe 
nmtract  tbe  pr«nlsee  described  therein  oon- 
stitated  tbe  home  ctf  tbe  defendants  James 
and  Mary  O'OaUagban,  and  that  tbe  aaslga- 
ment  was  void,  and  ot  no  etCect 

Counsel  for  appelant  reasui  that  there  Is 
a  mailed  dlstlnctl<m  between  a  Jndldal  sale 
and  a  voluntary  Incumlxrance  or  alioiatioB 
by  either  tbe  bnsband  or  wife  ot  pmpatj 
claimed  as  a  homestead;  but  ^m  a.  oaie- 
ful  cfHislderatlon  of  the  pn^torttloa  «»  are 
unable  to  see  bow  the  plaintiff  is  In  a,  m<wc 
favorable  posltiMt  thsn  be  would  have  been 
bad  his  claim  been  reduced  to  Jndgment,  and 
the  pr<^;>erty  sold  <hi  execution.  Under  oar 
statute  tbe  homestead  must  anbrace  tlw 
house  used  as  a  bome  by  the  owner  thereot 
and  may  cwitaln  one  or  more  lots,  iritb  the 
buildings  thereon.  Gomp.  Laws,  H  2tiS^245S. 
Section  2461  is  as  toUowa:  "A  oonvejanoe 
or  incumbrance  by  the  owner  of  such  booBe- 
stead  shall  be  of  no  validity  miless  the  hus- 
band and  wife,  If  tbe  ownw  Is  married  and 
both  husband  and  wife  are  resldoits  of  this 
state,  concur  In  and  sign  the  same  Joint  in- 
strument." "The  i^ovlslcms  of  our  statnte 
are  to  be  liberally  construed  with  a  view  t» 
effect  Its  objects  and  to  invmote  JosOce." 
Comp.  Laws,  |  4763.  With  this  role  and  ob- 
ject In  view,  let  us  consider  tbe  fwce  and 
effect  of  our  statute.  We  are  not  aware  that 
the  phrase,  "used  as  a  home,"  without  tbe 
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accmnpaiiTlns  wwO  *^oocapled,"  !•  empk^ed 
b7  the  tramen  ot  oOier  homestead  law 
motvOng  Kanaae,  and  we  are  led  to  beUere 
tbat  onr  l^lalatm  Intended  to  prorlde  a 
law  that  would  extend  the  bcnneatead  Im- 
munity to  tbe  debtw  and  his  fiunOr  m  caaee 
like  the  one  vnOar  ocmaldrntkm.  Tbe  ob- 
ject oC  an  hMDeatead  legldatkm  la  to  i^ect 
tha  lunne^  to  fmnlBh  ahelter  for  the  temlly, 
iind  to  pranote  the  totereat  and  welteie  of 
suctetj  and  the  state  hy  restricting,  In  con- 
sideration of  the  benefits  oonfwred,  aUena- 
doa  or  bummbrance  by  the  owner's  sole  act 
and  deed.  In  the  and  it  la  designed  to  bene- 
fit the  creditor  bj  encouraging  the  debtor 
to  Incrsaae  hla  cfforta  to  liquidate  his  obll- 
gationa.  The  enactment  of  the  statute  re- 
lating to  the  homestead  Immnnlty  was  erl- 
dentlj  {wmnpted  by  an  aiUghtened  public 
policy,  and  It  Is  dearly  obrtoos  that  our  law- 
inakers  intended  to  mcoorage  persons  char- 
ged with  the  suppwt  and  maintenance  or 
famlllea  to  estabUsh  homes  whaetn  the  fiun- 
ily  might  be  shdtered  and  educated,  and  to 
some  KEtent  be  protected  from  tbe  mlsfor- 
tnnea  and  yldssltndea  which  may  overtake 
the  most  prudent,  and  rednoe  them  to  hope- 
lam  and  abject  poverty.  To  use  a  house  aa 
a  home  is  to  act  with  regard  to  It  In  that 
manner,  and  when  the  head  <tf  a  fiamlly, 
owning  no  oth»  reddence,  pnrdiaaes  the  site 
of  an  Intmded  home,  and  begins  the  erec- 
tion of  a  dwelling  houw  tiioreon,  jwlth  the 
intent  by  d<ring  to  esteblUh  a  place  of 
abode  for  himself  and  family,  which  Inten- 
Hon  Is  fWlowed  by  such  occupancy  aa  soon 
thereaftor  aa  the  bouse,  undw  the  drcum- 
■tances*  csn  be  onnpleted,  he  Is  so  acting, 
and  the  requirements  ot  car  atetnto  have 
been  answered,  and  the  property  Is  impress- 
ed with  the  homestead  character  before  such 
honse  Is  completed,  and  actually  occni^  1^ 
the  family  of  the  ownor.  Azer  r.  Bassett, 
63  Tec  645;  Beske  t.  Retke,  U  Iflcb.  Ml. 
16  N.  W.  886;  Oowgea  t.  Warrington.  66 
Iowa,  666,  24  N.  W.  266;  Ghrawford  t.  Bice' 
son,  101  HL  Wl;  Blum  r.  Oarter,  63  Ala. 
230;  Hanlon  ▼.  PoOard,  17  Neb.  888,  22  N. 
W.  967;  Soofleld  t.  Hopkins,  61  Wis.  87%  21 
N.  W.  260;  Monroe  t.  May,  0  Kan.  466.  Be- 
Uevlng  that  oar  statute  was  meant  to  be  ef- 
tectlre  In  eases  like  the  peeaent,  and  there 
being  no  other  question  tor  contideraUon, 
furUier  comment  Is  umiecessary.  The  de- 
cree of  the  circuit  court  Is  affirmed. 


FliBTGHBB  et  at  t.  ABMBTT  et  aL 

(St^nme  Oonrt  of  South  Dakota.    Feb.  7, 

1804J 

▼aiinoa  jjtd  Fdbohabbb— Coktiuot— Rbsoisbion 
— AssDMpnox  or  MoRTeiaK— CoirsTauonoif  or 
CoimuoT. 

1.  Where  father  and  Bon  enter  Into  an 
agreement  with  G.  by  which  they  agree  to  con- 
Tey  to  G.  a  tract  of  land  In  Nebraska  owned  by 
the  father,  and  a  tract  of  land  in  Sooth  Da- 
kota owned  by  the  ion,  aad  bj  the  same  agree- 


ment G.  agrees  to  conver  to  the  father  and  son 
a  tract  of  land  in  Kansas  on  which  there  la  a 
$6,000  mortgage,  and  in  which  agreement  there 
IS  a  recital:  "Whereas,  there  is  now  a  mortgage 
open  said  aboTe-deacribed  land  «  *  *  for  hiz 
tboasand  dollars  ($6,000,)  which  said  second  par- 
ty [G.]  is  to  cause  to  be  paid  off  and  discnaf^ 
ged/'-HMif,  that  this  constitntee  a  distinct  ad- 
mlmon  that  G.  had  agreed  to  pay  off  said  m<vt- 
gage  on  tbe  Kansas  land  as  a  part  of  his  con- 
tract, and  that  a  failure  to  so  pay  off  the  mort- 
gage  br  O..  and  a  denial  of  his  liability  to  pay 
off  said  mortgi^  entltlad  the  fathw  and  son 
to  resdnd  the  contract 

2.  Said  agreement  contained  the  following 
clause,  in  substance:  "But  in  case  said  G.  shall 
fail  to  delirer  a  rdease  at  the  mortgage,  and  a 
receipt  for  $1,040  cash,  to  the  parties  with 
whom  deed  was  to  be  deported,  on  or  before 
the  first  day  of  July,  1881,  then  the  said  G.'s 
ri^t  to  B^d  [Nebraska]  land  shall  be  forfeited, 
and  the  same  shall  be  returned  to  the  father.** 
Bdd,  that  under  this  clause  G.  could  not  relieve 
himself  from  his  liability  to  pay  off  and  dis- 
charge the  $6,000  mort^g&  as  a  part  of  his 
contract,  by  a  failure  to  delirer  a  release  and 
to  pay  the  $l,04a  and  permitting  the  deed  to 
the  Nebraska  land  to  be  returned  to  the  father, 
and  that  a  failure  by  G.  to  pay  oEF  the  mort* 
gage  and  $1,040  cau  entitled  the  father  and 
son  to  resdnd  the  contract. 

8.  By  the  terms  of  said  agreement  the  said 
G.  agreed  to  conr^  to  the  said  father  and  son, 
or  to  such  persons  aa  they  might  direct,  "by 
good  and  sufficient  warranty  deed,"  the  Kansaa 
land,  without  any  clause  excepting  from  such 
warranty  the  $$000  mortgage.  BM,  that  a 
deed  containing  a  waranty  of  title,  and  against 
Incumbrances  ^'excepting  a  mortgage  for  $6,- 
000."  did  not  comply  with  the  terms  of  the 
agreement,  and  the  exception  Inserted  was  with- 
out authority,  and  the  parties  were  under  no  ob- 
ligation to  accept  the  same. 

4.  A  contract  on  the  part  of  father  and  son 
to  convey  land  owned  by  the  father  indlTiduaUy, 
and  land  owned  by  the  son  indiTiduallyt  to  a 
party  who  agrees  to  convey  a  tract  of  mnd  on 
which  there  was  a  mortgage,  but  who  agrees 
to  pay  off  and  discharge  said  mortgage  and  pay 
$1,040  cash,  constitutes  an  entire  contract,  al- 
though there  may  be  a  clause  in  the  contract 
that  in  case  the  mortgage  Is  not  paid  off,  and 
the  $1,040  cash  not  paid,  the  deed  to  the  land 
conreyed  by  the  father  ihall  be  returned,  and 
the  party's  right  to  snch  land  be  forfeited.  The 
forfeiture  clause  does  not  relieve  the  party  from 
bis  express  contract  to  pay  off  the  mortgage. 
(Syllabus  by  the  Court) 

Appeal  from  drcult  coivt^  Tonier  county; 
B.  G.  Smith,  Judge. 

ActlcHi  S.  0.  Fletcha*  and  others  against. 
Henry  L.  Amett  and  others  to  rescind  a 
contract  and  tor  oth»  relief.  There  was 
Judgment  for  jdaintlfta,  and,  from  aa  order 
denying  a  new  trial*  defendants  appeaL  Af- 
firmed. 

A  B.  M^Tille  and  C.  H.  (^dard,  for  ap- 
p^lants.  Bartlett  Tripp,  L.  B.  French,  and 
Robert  J.  Gamble,  tor  respondenta. 

OOBSON,  P.  X  niis  was  an  aotlim  to 
resdnd,  and  have  declared  null  and  void, 
a  certain  contract  entered  toto  betweoi  the 
phUntUts  &  O.  Fletcher  and  a  S.  Fleteher, 
parties  ot  tbe  first  part,  and  D.  P.  Greel^. 
Jr^  party  of  the  second  part,  on  the  19th  day 
of  Viajt  1881;  and  also  to  have  declared  null 
and  Ydiii,  and  canceled,  certain  craiTeyances 
made  thereunder.  The  drcolt  oonrt  render- 
ed judgmott  for  the  plalntittfe,  a  motion  for 
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a  new  trial  was  made  and  OTwruIed,  aad 
from  tihe  Judgment  and  order  denying  a  new 
trial  ttB  defendants  lu^iealed. 

Tbe  material  parta  of  the  agreement  In 
eoDtrovoray  In  thia  actloo  are  aa  foUowa: 
"That  tbe  said  parties  of  the  first  part  have 
this  day  sold  and  traded,  and  agreed  to  con- 
vey and  canaa  to  be  coiTCved,  bj  good  and 
mfBdent  warranty  deed,  to  snch  parties  or 
party  as  the  second  party  shall  direct,  the  fol- 
lowing described  real  estate  ^toatod  In  the 
connty  of  Boone,  in  tbe  state  of  Ntinraika,  to 
wit:  *  *  and  also  tbe  fcdlowlttg  described 
real  estate  situated  In  tbe  coonty  of  Tomer 
and  Btatecrf  South  Dakota;  *  *  *.  Incooald- 
eratlon  whereof  said  second  party  has  this 
day  atAi  and  traded,  and  agreed  to  conr^ 
and  caused  to  be  conveyed,  to  said  first  par- 
ties, as  said  flcrt  parties  may  direct,  by  good 
and  aufflcient  warranty  deed,  the  foUowlag 
described  real  estate  situated  In  the  connty 
q€  Woodson,  and  state  ot  Kansaa:  *  *  *. 
And  it  Is  furdier  agreed,  and  between 
said  first  and  second  parties,  tiut  whereas, 
there  is  now  a  mortgage  upon  tbe  said  above- 
described  land  in  said  Woodson  connty  for 
the  sun  of  six  thousand  dt^lars,  ^000.00,) 
which  said  second  party  is  to  cau^  to  be 
paid  off  axtd  discharged,  the  said  deed  to 
the  Nebraska  land  abore  described  shall  be, 
when  signed  and  acknowledged,  deposited 
with  St^benaon  and  Hoagland,  attomeya,  at 
Tates  Center,  Woodson  coonty,  Kansas,  to  be 
by  them  hcOd  and  delivered  as  hereinafter 
;voTlded.  When  the  said  D.  P.  Greeley  shaU 
deliver  to  said  fit^enson  and  Hoagland  a 
fall  rdease  of  the  said  mortgage,  <»  or  beton 
tbe  first  day  of  July.  1891,  together  with  a 
receipt  from  said  a  S.  Fletchor  for  the  sum 
of  one  thousand  and  forty  dollars,  then  tbe 
said  Stephenson  and  Eoagiand  shall  deliver 
aaid  deed  to  said  Nebraska  land  to  said  D; 
P.  Oredey,  Jr.;  but  In  case  said  D.  P.  Greo- 
J^^  shall  fall  to  deUvw  said  release  and 
receipt  to  said  Stephensm  and  Hoagland  <m 
or  beftnre  said  first  day  of  July,  1891,  tbea 
•aid  D.  P.  Gn^ey's  right  to  said  land  shall 
be  fwfelted,  and  the  same  shall  be  retomed 
to  said  0.  S.  EletcboT,  or  his  order,  on  de- 
mand, to  said  St^benson  &  Hoagland,  wlth- 
yat  notice  to  said  D.  P.  Ore^ey.  Jr.  And  It 
Is  forthtf  agreed,  by  and  between  Oie  aald 
parties  hereto,  that  said  parties  shaU  deposit 
all  other  deeds  herein  provided  for,  to  wit, 
tte  deeds  to  South  Dakota  land  and  said 
Kansas  land,  with  said  Stephenson  and 
Hoa^and;  and,  when  the  said  St^boison 
and  Hoagland  have  In  their  hands  the  deeds 
to  said  South  Dakota  and  said  Kansas  lands, 
they  shall  deliver  them  to  said  first  parties, 
or  either  of  them,  on  demand,  all  deeds  to 
said  Kansas  lands,  and  to  said  second  party, 
on  demand,  all  deeds  to  said  South  Dakota 
lands.  And  It  is  further  agreed  that  said 
first  parties  are  to  deliver  to  said  second  par- 
ties the  said  South  Dakota  lands,  and  said 
second  party  Is  to  deliver  to  said  first  par- 
ties the  said  Kansas  land,  all  <»  or  before 


(8.D. 

Ifea  18th  day  of  Jnne^  1881;  and  the  lUht  of 
said  second  party  to  tha  posigsetoi  at  saM 
Nebraska  land  abaU  aoeroe  npoi  ttw  ddt*<- 
vy  to  him  ot  the  deed  thereto  as  above  pro- 
vided, and  Mt  otbarwlie.'*  The  mtntgage  n> 
tered  to  In  the  flilrd  paxapiqib  waa  not 
paid  off,  and  the  |1,(M0  cash  referred  to  fai 
the  sama  psracraph  waa  not  paid,  and  tfave- 
fbn  the  said  a  &  FletcAer  wtthdrew  Us 
deed  for  the  Nebraska  land,  and  the  Xletch- 
ers  notified  the  defendant  Cteedey  that  they 
rescinded  tbe  contract,  and  demanded  the 
possearion  of  the  Dakota  pw^erly,  of  whkh 
Hdd  Qredey  had  taku  partial  posaesaloa. 
The  learned  ooonsd  fat  tbe  appeOantB  coa- 
teoA  that  the  agreement  embraces  two  ton- 
tracts,— one  foe  the  sxchange  at  flie  Dakota 
and  Kansas  land,  deeds  for  which  were  to 
be  ddlvored  June  16th,  and  the  oonnsd  say: 
**At  tba  same  ttina  Greidiej  and  0.  &.  Eletdi- 
cr  made  another  contract  that  was  onbraced 
*fai  the  same  writing,  to  wit:  If,  at  any  timt 
before  July  1st,  Greeley  took,  vp  the  mort- 
gage on  the  Kansas  land  and  paid  $1JM0,  he 
was  to  have  a  deed  of  640  aores  of  land  In 
NebraAa;  bat,  if  he  did  not  take  vp  tbe 
mortgage  by  that  data^  Ol  8.  Fletdier  nd^ 
withdraw  deed  to  same*  and  Qredey  was  to 
fbrf^t  an  riifht  to  said  deed.  This  csotract 
was  separate  and  distinct;  it  was  to  be  per- 
fWmed  at  a  different  time,  It  prescribed  the 
penalty  toe  failure  to  take  13ie  land.  TUs 
lattn-  contract  was  a  emitractby  C  &  fletcli- 
ar  to  sell  the  Netoaska  land,  and  take,  aa  his 
pay,  the  eanodlatloD  at  the  Kansas  mort- 
gage.*' nw  learned  ooonsel  fur  respondents 
contend  that  the  contract  is  an  entire  one,- 
an  agreonent  on  the  part  of  the  Fletchers  to 
trade  the  Dakota  and  Nebra^  landsforthe 
Kansas  fftrm,  freed  from  the  mortgage  and 
the  payment  of  1 1,040  cash;  and  that  the 
parties  so  tmderstood  the  contract,  or  at  least 
the  Fletchers  so  understood  It,  and  Greeley 
knew  they  so  understood  it,  at  the  time  the 
contract  was  made.  The  main  object  of 
courts  In  ewstmlng  ccm  tracts  shoold  be  to 
arrive  at  the  totenUcm  of  the  parties,  and  to 
carry  oat  Uiat  intention  when  It  can  be 
done  c(»iM8tently  with  the  language  of  tbs 
contract  ItselfL  Section  SSSl,  Gomp.  Iaws, 
provides  that  **a  contract  most  be  so  Inte^ 
preted  as  to  give  effect  to  the  matoal  Inttn- 
tfcm  at  the  parties,  as  It  existed  at  tbe  time 
of  tiie  contracting,  so  far  aa  the  same  Is  as- 
certainable and  lawful;"  section  8662  pn> 
video  that  "a  contract  may  be  explained  by 
reference  to  tbe  circumstances  under  which 
It  was  made,  and  the  matter  to  wbldi  It  re- 
lates;" and  section  S5M  provides:  'Of  the 
terms  of  a  promise  are  to  any  respect  aai- 
biguous  or  uDCdrtain,  it  must  be  into^n-eted 
in  the  B^isa  In  which  the  prcHnlaor  bdlsred 
at  the  time  of  making  it  that  the  promisee 
understood  It" 

Tbe  first  Question,  therefore,  for  this  eoort 
to  determine,  is,  what  was  the  actual  totea- 
tlon  of  the  parties  at  the  time  the  ooatnct 
I  was  made?  Beading  the  contraet  ta  the 


Digitized  by 


8.  D.) 


FIlETCBEB 


p.  ARNETT. 


917 


light  of  the  surroundlBg  drcumstancee,  It 
seems  to  be  dear  that  tbe  Intention  of  the 
Fletchers  was  to  trade  the  Dakota  and  Ne- 
braska lands  tm  the  Kansas  lands,  tree  and 
dear  of  the  mortgage,  and  that  Oreel^  knew 
tlie  Fletchers  so  understood  It  at  the  time 
the  contract  was  made.  The  Fletchers  were 
Itather  and  son.  S.  O.  Fletdier.  the  son,  and 
bis  brother  and  sister,  were  the  owners  of  a 
half  section  of  land  in  South  Dakota,  nsed  as 
K  farm,  and  on  which  the  brothers  resided. 
The  sister  resided  In  Kansas.  C  8.  Vletdier, 
the  father,  resided  In  lUlnots,  and  owned  a 
section  of  land  In  Nebn^.  And  D.  P. 
Oreeley  had  control  of  a  section  of  land  used 
as  a  form  in  Kansas,  and  on  which  he  resid- 
ed, and  upon  which  there  was  a  mort- 
gage. In  the  spring  of  IBOl  there  were  nego- 
tiations between  the  Fletchers  and  Greeley, 
resulting  In  the  agreement  above  set  forth, 
and  the  constmctlon  of  tiie  third  paragraph 
of  which  la  Inrolred  tn  this  action.  The  dr- 
cnmstances  under  which  the  contract  was 
prepared  are  thus  stated  by  Mr.  Stephenson, 
who  drafted  It,  and  who  was  examined  as  a 
witness  on  the  part  of  ihe  defendants:  "Mf. 
Oreeley  came  into  my  office  with  B.  O.  Fletch- 
er and  C  S.  Fletchw,  his  father,  and  stated 
to  me,  in  their  presence,  that  he  had  been 
talking  up  a  trade  with  these  parties;  that 
they  had  n greed  upon  the  price  of  the  lands 
they  talked  of  trading;  that  they  were  to 
trade  him  a  half  section  of  land  In  South  Da- 
kota at  $6,000,  and  a  section  of  land  In  Ne- 
braska, and  he  was  to  trade  them  his  ranch, 
and  asked  me  If  I  could  ten  them  how  to 
make  tbelr  contract  so  as  to  close  the  trade, 
as  they  wanted  him  (Oreeley)  to  pay  off  ttie 
mortgage  on  the  land,  which  he  could  not  do 
Jnst  at  that  time,  and  they  wanted  me  to  tell 
tbem  how  they  could  dose  their  trade  now, 
and  Btm  leave  the  Fletchers  safe  Id  case  he 
(Greeley)  should  fall  or  be  unable  to  pay  off 
ttie  mortgage  on  the  Kansas  property."  Af- 
ter talking  over  the  matter  for  a  time,  Mr. 
Stq>beDson  says  he  suggested  the  plan  adopt- 
ed. It  was  quite  apparent  that  the  Inten- 
tion was  that  both  the  Fletchers,  father  and 
son,  were  to  be  made  safe,  and  not  O.  S. 
Fletcher,  the  father,  only.  It  further  appears 
that  the  object  the  Fletchers  bad  In  Tiew 
was  to  bring  the  family,  then  residing  In 
Oiree  states,  together,  and  enable  the  father 
to  live  near  his  children,  and  to  secure  such 
a  home  by  exchanging  the  Dakota  and  Ne- 
braska property  for  the  one  In  Kansas,  free 
from  the  mortgage  and  incumbrance.  Mr. 
Greel^  was  fully  informed  of  the  purpose 
of  the  Fletchers  before  the  contract  was 
signed.  A  day  or  so  after  the  contract  was 
executed,  Mr.  Greeley  promised  the  FletchM^ 
that  he  would  go  Immediately  to  Iowa, 
where,  he  stated,  he  had  land  tor  whldi  he 
had  been  offered  $9,000,  and  sell  It,  and  pay 
off  the  mortgage  and  make  the  cash  pay- 
ment From  time  to  time  up  to  about  July, 
QretStey  repeatedly  atated  to  8.  a  Fletcher 
that  W  would  |o  to  Iowa  and  make  the  sale 


spoken  o^  and  be  frequently  q>oke  ct  ex- 
pecting a  letter  or  telegram  informing  him 
of  the  sale.  Up  to  that  time  Mr.  Greeley 
did  not  claim  or  Intimate  tiiat  he  was  not  to 
pay  off  the  mortgage  as  a  part  of  bis  con 
tract  The  Fletchers  at  all  times  Insisted 
upon  the  payment  of  the  mortgage  as  a  part 
of  the  contract.  They  refused  to  e^ve  up  the 
possession  of  all  the  Dakota  farm  until  the 
mortgage  was  paid  off  and  the  cash  payment 
made,  and,  when  th^  discovered  that  Gree- 
ley did  not  intend  to  fulfill  his  contract  In 
that  respect,  they  at  once  notlfled  him  that 
they  rescinded  the  contract  The  acts,  con- 
versations, and  conduct  of  the  parties  plain- 
ly Indicated  that,  up  to  abont  Jidy,  both  par- 
ties apparently  gave  the  same  construction  to 
the  terms  of  the  contract,  namely,  tiiat  Orce- 
in was  to  Utt  the  mortgage  and  pay  the 
91.040  cash  as  a  part  of  the  contract  If 
Greeley  understood  it  differentiy,  he  did  not 
make  that  fiict  known  to  the  Fletchers,  and 
It  Is  quite  certain  that  he  knew  they  so  un- 
derstood it  from  the  time  It  was  execated. 
We  think  thwe  can  be  no  doubt  that  it  was 
the  intention  of  tiie  Fletchers  to  exchange 
these  Dakota  and  Nebraska  properties  for  the 
Kansas  land  free  and  dear  of  the  mortgage 
and  the  payment  of  the  $1,040  cash,  and  that 
Greeley  knew  that  such  was  their  intention, 
and  that  the  Fletchers  fully  understood  that 
the  contract  was  so  dravra  as  to  cany  out 
that  intention. 

Is  the  language  of  the  contract  such  as  to 
preclude  the  court  from  so  constmlag  it  as 
to  carry  out  the  manifest  Intent  of  the  par- 
ties? The  construction  contended  for  by  the 
appellants  would  make  the  contract  a  most 
singular  one.  It  would  be  a  Joint  contract 
of  the  two  Fletchers  with  Greeley  as  to  the 
Dakota  and  Kansas  lands,  but  an  Individual 
contract  between  C.  S.  Fletcher  (the  fiitber) 
and  Oreeley  as  to  the  Nebraska  land,  pay- 
ment of  the  mortgage  and  the  |1,040  cash. 
Yet,  whether  the  mortgage  was  paid  off  or 
not,  or  the  Nebraska  land  conveyed,  C.  S. 
Fletcher  would  still  have  a  one-half  Interest 
In  the  Kansas  land.  But  we  are  of  the  opin- 
ion that  the  contract  cannot  be  so  construed 
by  Its  terms.  Looking  at  the  contract  It- 
self, It  seems  to  us  It  Is  not  susceptible  of 
the  construction  claimed  for  It.  It  will  be 
noticed  that  In  the  thUrd  paragraph  there  Is 
the  following  redtal;  "Whereas,  there  Is 
now  a  mortgage  upon  said  above  described 
land  •  •  •  for  the  sum  of  six  thousand 
dollars,  which  said  second  party  is  to  cause 
to  be  paid  off  and  discharged."  Here  Is  a 
distinct  admission  that  Greeley  had  agreed 
to  pay  off  and  discharge  the  mortgage;  not 
that  he  might  or  might  not  do  so  at  his  op-  • 
tion,  but  which  the  snld  second  party  "Is  to 
cause  to  be  paid  off  and  discharged."  This 
redtal,  taken  In  connection  with  the  testi- 
mony of  Stephenson  that  Greeley  said,  "as 
they  wanted  him  (Greeley)  to  pay  off  the 
mortgage  on  the  land,  which  he  conld  not  do 
Jnat  at  tbat  time.**  makes  It  perfectlr  dear 
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that  Qreelc7  bad  agreed  to  pay  cff  tbe  mort- 
gage. The  statement  of  Oredey  to  Stephen- 
son, In  the  pres^ce  of  the  Fletchers,  and  the 
recital  la  the  oontract,  are  entirely  Incon- 
sistent with  the  theory  of  the  appellants 
Oiat  Greeley  simply  had  an  option  whether 
or  not  to  pay  off  the  mortgage  and  accept 
the  ccmreyance  of  the  Nebraska  property. 
Nothing  In  his  statement  to  St^henstn, 
and  nothing  In  the  recital.  Indicates  any  8ach 
agreement  or  onderstanding  between  the 
parties,  but,  on  tbe  contrary,  they  show,  as 
plainly  as  language  can  ^ress  lt»  that  it 
was  a  part  of  the  contract  that  Greeley 
Bhonld  pay  off  the  mortgage.  Again,  In  the 
agreemoit  on  the  part  of  Gre^ey  to  con- 
Tey  the  Kansas  prop^y,  there  Is  no  elanse 
or  language  Indicating  that  tbe  same  was 
to  be  conveyed  subject  to  the  mortgage  In 
any  contingency,  but  he  binds  falmsdf  to 
convey  "by  good  and  sufficient  warranty 
deed."  No  exception  In  the  warranty  Is 
stipulated  w  provided  for.  His  deeds  made 
to  tbe  plaintiffs,  containing  the  exception  as 
to  the  10,000  mortgage  in  the  clause  of  war- 
ranty,  was  not  in  accordance  with  the  con- 
tract, and  the  exception  was  unauthorized 
by  It  Had  the  plaintiffs  agreed  to  take  tbe 
property  in  any  event  subject  to  the  mort- 
gage, this  was  the  iffoper  place  In  whlidi  to 
Insert  the  exception.  The  fact  that  none  Is 
insoted  Is  strong  evldoice  that  none  was  In- 
tended. There  is  certainly  nothing  In  tbe 
contract;  then,  that  in  direct  tenns  gives 
Greeley  an  option  or  the  altematlTe  right  to 
take,  or  not  take,  the  Nebra^a  pn^per^, 
as  contended  tar  by  appellants.  The  claim, 
if  It  has  uiy  foundation,  must  be  based  up- 
on the  fact  that  tbe  penalty  or  fwfeitnre  Is 
In  tbe  nature  of  liquidated  damages,  and, 
being  such,  it  gives  the  defendant  the  alter- 
native right  of  fnlfllUng  his  contract,  or 
violating  it  and  paying  the  penalty,  to  wit, 
forftitlng  bis  right  to  the  Nebraska  lands. 
The  forfeiture  clause  must  be  construed  ei- 
ther In  tbe  nature  of  a  penalty  or  as  liquidated 
damages.  But,  If  construed  as  liquidated 
damages,  tbe  party  la  not  rdleved  from  the 
performance  of  his  ^press  contract  to  pay 
off  the  mor^^age,  which,  by  his  statement  to 
Stephenson  and  the  recital  in  the  contract, 
be  fully  admits  he  had  agreed  to  do  by  pay- 
ing the  liquidated  damages  or  penalty,  name- 
ly, ftvf^tlng  his  right  to  the  Nebraska  lands. 
A  inrty  cannot  escape  the  performance  of 
his  express  contract  by  payment  of  the  pen- 
alty, or  In  that  way  discbarge  himself  flrom 
liability  to  perform.  Mr.  Sutherland,  hi  bis 
wwk  m  Damages,  says:  "Stipulating  the 
damages,  and  promising  to  pay  them  In  case 
of  default.  In  the  prafnmance  of  an  other- 
wise absolute  undertaking,  does  not  consti- 
tute an  alternative  contract  The  promlsot 
is  bonnd  to  perform  his  contract,  though 
there  Is  generally  a  practical  <^)tton  to  vio- 
late It  and  take  the  consequences;  but  be  Is 
entitled  to  no  election  to  pay  tbe  liquidated 
damages,  nud  thus  discharge  himself."  1 


Snth.  Dam.  |  477;  Crane  v.  Peer,  48  N.  J. 
Eq.  553,  4  Aa  72;  Ayres  v.  Pease,  12  Wend. 
3S3;  Dally  v.  Utchfleld,  10  Hlch.  28;  Whit- 
ney V.  Stone,  23  Gal.  275;  Hopes  v.  Uptui, 
IK  Mass.  258;  I^an  v.  Gedney,  114  HI 
888,  29  N.  n.  282.  The  pciialty  clause  hi 
this  contract  was  Inserted  at  the  suggestloa 
of  St^benson,  not  of  Greeley  or  tbe  Fleteb- 
ers,  and  was  intended,  not  to  protect  Greeley 
w  make  the  omtract  alternative  as  to  htm, 
but  to  protect  tbe  Fletchers,  and  as  security 
l^t  tbe  oontract  already  made  by  Gred^ 
would  be  carried  out;  not  to  vary  or  change 
the  wrlttot  contract  In  which  it  Is  redtad 
that  Greeley  was  to  pay  ctt  and  discharge 
the  mortgage,  but  to  strengthen  and  protect 
the  contract  made  by  the  parties  themsdvcs. 
We  are  of  the  ofdnlim  that  tbe  penalty  dause 
in  this  oontract  cannot  be  construed  as  in- 
tended to  provide  tor  liquidated  damages, 
but  Is  In  the  nature  of  a  penalty  only. 
Secti(Hi  8582,  Gtnnp.  Laws.  But  if  It  w«e 
otherwise,  we  are  of  the  ophilon  that  tiie 
emtract  Is  an  entb-e  on^  and  that  the  pay- 
ment ot  tbe  mortgage  and  the  $1,010  cash 
was  a  part  of  tbe  consideration  to  be  paid 
tot  the  Dakota  and  Nebraska  lands;  and 
that  when  Greeley  refused  to  pay  off  the 
mortgage  and  the  $1,040  cash,  the  plalntUEs 
had  a  right  to  rescind  the  cmtract,  and,  re- 
fuse to  take  the  Kansas  lands  subject  to'the 
mwtgage;  There  was,  tbrootfi  the  fault  ci 
Greeley,  a  failure  of  oonsidaratkn  In  a  vccy 
material  part 

It  is  furth»  ccmtoided  1^  appcUants  that 
if  It  was  an  entire  oontract  the  plalntHfti 
had  no  right  to  rescind,  as  It  was  es»cnted. 
as  far  aa  the  Dakota  and  Kansaa  lands  were 
concerned,  the  parties  having  executed 
deeds,  and  the  deeds  to  the  Dakota  ynpatj 
having  been  deUvored.  But  we  cannot 
aijee  with  anwllanta  in  this  contention.  It 
was  not  an  executed  contract  bat  only  ex- 
ecuted In  part  Section  858^  Cknnp.  Laws, 
provides  that  "a  party  to  a  ccm  tract  may  re- 
scind the  same  In  tbe  following  cases: 

•  •  •  2.  If  through  the  fault  of  the  party 
as  to  whom  he  rescinds  tbe  consideration  for 
his  obligation  talis  in  vhoie  or  in  part 

*  *  *  4.  It  sncb  consideration,  before  It 
Is  rendered  to  him,  falls  In  a  material  re- 
spect from  any  cause."  In  this  case,  aa  be- 
fore stated,  the  cofulderatlon  failed  in  a 
matnlal  part  The  follure  to  pay  tbe  mort- 
gage and  the  cash  agreed  np<m.  and  Insert- 
ing in  tbe  deeds  tbe  exception  ot  Uw  mort- 
gage, and  repudiating  tbe  contract  on  his 
part  by  Gred^,  were  stiffldent  to  antboclie 
the  Fletchers  to  rescind  the  conttmct  th^ 
restoring  all  tbey  had  received  under  tbe 
same.  This  they  seem  to  have  done.  Tbey 
had  never  accepted  the  deed  of  the  Kansas 
farm,  and  tbey  authorised  the  parties  hold- 
ing them  to  return  them  to  Greeley.  Thej 
rescinded  promptly.  As  soon  as  they  dis- 
covered that  Greeley  not  only  had  not  paid 
tbe  amount  agreed  on,  but  refoaed  to  do  so. 

.  and  denied  his  llablll^  to  pay,  they  gnve 
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Um  notice  that  the  contract  wu  rescinded. 
In  this  the  Fletchers  Btrlctly  compiled  with 
the  law.  We  ar«  of  the  opinion,  therefore, 
that  the  decision  of  the  learned  circuit  court 
was  ocHrrect,  and  the  Jadgment  la  affirmed. 
AH  the  judges  concmrliiB. 


BNOS  at  aL  T.  ST.  PAUL  rniB  ft  MABINB 
ms.  CO. 

(Snprwna  Coon  of  South  Dakota.   Feb.  10, 
UM.) 

iHsinuRoa  — Ooinnnoira  or  Pouor  —  Wattbb— 
Fsoon  or  Loss  —  Etidbmob  —  CEosa-BxAiinrA- 

•nOK  OF  WiTWEM. 

1.  If  an  Insurance  company,  with  knowl- 
edge of  fact!  which  render  a  poller  voidable  bj- 
them,  deliberately  claim  ana  eierdse  a  right 
which  ther  can  claim  and  exerciie  only  bf  vir- 
tne  of  iQch  poller,  tber  therebr  waive  the  right 
to  avoid  on  acconnt  oi  each  facta. 

2.  Wh«e  the  policy  confers  opon  the  com- 
paay  the  rUit  to  zeqalre  the  aanired  to  ■obmH 
to  an  aamlnation  nnder  oath,  and  the  company 
hy  Tirtne  of  such  provision  reqnires  and  makes 
sncb  examination,  they  cannot  afterwards  claim 
a  forfeitore  of  the  rights  of  the  assured  and«r 
the  policy  on  the  gronnd  that,  up  to  tite  time 
of  such  ezaminaticm,  the  assured  nad  not  gtven 
notice  of  loss  or  famished  proof  of  the  same.  ' 

8.  Where  the  answer  of  the  company  al- 
leges that  they  required  and  caused  sncb  ezam- 
laation  to  be  had,  and  die  vrldence  shows  that 
at  such  examination  a  person  appeared,  claim- 
ing to  represent  the  compaiv,  and  conducted 
sadi  examination  apparently  for  them,  and  aft- 
Mwards,  in  reply  to  a  letter  ^m  the  assured 
to  the  company  in  regard  to  the  written  state- 
ment taken  on  snch  examination,  the  same  per- 
son writes  an  answer,  porportinfr  to  be  that  of 
tiie  company,  written  on  one  of  the  company's 
lett«f  heads,  on  which  snch  person  Is  advertised 
as  the  '^adjuster"  of  the  company,  the  Jary  may 
properly  find  that  radt  person  was  the  agent 
of  the  company. 

4.  Eridoice  of  sndi  &eto  Is  competent  and 
admissible  npon  the  question  of  agency. 

5.  Snch  evidence  being  before  the  jnry,  it  is 
competent  to  show  that  snch  person  nndertoolc 
that  the  statement  so  made  on  such  examina- 
tion should  be  accepted  aa  iwoof  of  loss,  not  as 
eriginslly  binding  on  the  company,  bnt  as  the 
first  step  towards  showing  an  estc^pel  against 
the  company,  to  be  comjdemented  other  nee- 
eesary  steps  or  elements. 

6.  If  the  company,  on  being  Informed  tiiat 
■nch  person,  so  assnminfr  to  act  as  SRent,  had 
represented  and  undertaken  that  snc^h  state- 
aoent  should  be  accepted  sa  proof  of  loss,  and 
that  the  assured  was  relying  npon  such  under- 
stonding,  did  not  notify  the  assnred  to  the 
contrary,  bnt  encouraKed  the  asanred  to  con- 
tinue In  such  belief,  they  were  estopped  from 
mfterwards  refnslng  to  treat  such  statement  as 
psoof  of  loss. 

7.  An  objection  to  the  suffideney  of  imoto 
of  loss  on  a  epedfle  ground  Is  a  waiver  of  all 
other  grounds. 

&  Where  one  ground  of  defense  against  the 

Kment  of  the  loss  was  that  the  assnred  had 
odntently  set  the  fire  which  cansed  It,  and, 
upon  snch  examination,  the  assured  claimed  to 
tare  been  called  from  church  to  his  store  on 
dbe  niglit  of  and  immediately  before  the  fire, 
and  upon  entering  was  seized,  knocked  down, 
tied,  and  robbed  of  a  larjre  amount  of  money, 
whldi  he  had  on  his  pemon.  he  answered  all 
questions  as  to  the  origin  and  circumstances  of 
the  fire,  from  whom,  when,  and  under  what 
clrcnmstsnces  he  received  nald  money,  but  re- 
taaed  to  give  the  name  of  the  party  who  sent 
it,  —cfa  refusal,  conridered  in  connection  with 


other  facts  fully  noticed  in  the  minion,  did  not 
alone  Justify  the  company  in  holalng  the  rights 
of  the  assnred  forfeited  for  failure  to  make 
proper  proof  of  his  loss,  particularly  in  view  of 
the  actum  of  the  Jury,  which,  nnder  the  Instruc- 
tion of  tiie  court,  must  have  found  that  the 
claim  of  the  assnred  was  not  frandulently  and 
materially  nntme. 

9.  A  witness,  one  of  the  plalntUs'  who 
stoted  that  he  bad  been  half  owner  of  the  stotA 
destroyed  fur  more  than  a  year;  that  he  at- 
tended the  store  and  did  the  clerking;  that,  al- 
though he  was  not  very  familiar  with  the  val- 
ues ot  that  kind  of  property,  he  knew  the  cost 
mark  and  the  selling  inlee;  that  he  generally 
examined  the  bills  of  goods  bought  and  knew 
what  they  cost,— is  competent  to  give  his  opin- 
ion as  to  their  value. 

10.  It  is  not  error  to  refuse  to  allow  a  wit- 
ness to  state  how  the  talk  and  appearance  of 
the  assnred  upon  any  occasion  affected  others 
than  himself,  for  he  could  only  Infer  thdr  vBtct 
npon  others,  and  to  draw  Infereness  is  the 
province  of  the  Jury. 

11.  The  silence  of  a  party  to  an  action, 
against  whom  damaging  facts  are  called  out  In 
evidence.  Is  not  equivalent  to  an  admission  of 
their  truthfulness,  imt  Is  the  ground  of  an  un- 
favorable presnmptimi  ualnst  him. 

12.  It  is  not  necessarfly  error  to  exclude  tiw 
ofrfnion  of  a  witness  that  another  was  feigning, 
and  it  is  held  not  to  be  errcar  under  the  drcum- 
stasces  of  this  case. 

IS.  Gross-examination  eztonds  right  only 
to  the  subjects  covered  by  the  direct  examina- 
tion, and  where  a  witaeas,  although  a  physician, 
testifies,  not  as  an  exp»t,  lint  only  to  facts 
equally  obvious  to  others.  It  Is  not  error  to  ds- 
allow  his  cross-examination  as  an  expert. 

14.  The  sobmisadon  of  nedfie  questions  to 
the  jniT  is  dlscrethmacy  witk  the  conit,  and  to 
refuse  is  not  error. 
(Syllabus  by  the  Court.) 

Appeal  firom  circolt  oonrt,  Minnehaha 
county;  Prank  B.  Alkens,  Judge. 

Action  on  a  policy  of  insurance  by  W.  B. 
BnoB  and  John  BalUett  against  the  St  Paul 
E^re  ft  Marine  Insurance  Company.  "Riere 
was  Judgment  for  plaintifEs,  and  from  on  ■■v- 
der  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Kueftner  ft  Fanntleroy  and  Hosmer  H. 
Keith,  for  appellant  Paimtf  ft  Bogde,  few 
i^espondeuta. 

KBTiliAM,  J.  This  Is  an  action  to  recover 
npon  a  fire  insurance  policy.  The  complaint, 
after  stating  the  usual  allegations  in  snch 
an  actlm,  and  that  the  fire  which  caused  the 
loss  occurred  on  the  4tb  day  of  November, 
1888,  furthw  alleges  that  at  such  fire  the 
plaintiff  Enos  received  such  Injuries  as  In- 
capadtoted  blm  C»  the  space  of  60  days 
thereafter  to  do  or  understand  simple  mat- 
ters of  boslness,  "llko  giving  notice  of  the 
loss  of  his  said  property  to  the  defendant,  or 
making  proof  of  his  loss  thereon,"  but  that 
he  gave  defendant  doe  notice  of  snch  loss, 
and.  on  or  about  January  23, 1889,  famished 
proofs  of  the  same  and  of  hla  interest,  which 
proofs  were  accepted  by  defendant,  who 
waived  all  further  or  other  notice  or  proof. 
A  copy  of  the  policy  was  attached  to  the 
complaint  as  an  exhibit,  specific  provisions 
and  stipulations  in  which  will  be  noticed 
aa  we  progress.   The  answer  .iHeged,  as  an 
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afflrmatlTe  defense,  ISiat,  aubaequent  to  the 
maUng  of  the  contract  of  Insnrance,  wbtch 
In  terms  covered  the  property  of  Enos  &  BaU- 
Ictt  as  partners,  and  Insured  them  against 
loss,  said  BalUett  sold  and  transferred  his 
interest,  If  he  bad  any,  to  said  Enos,  con- 
trary to  the  conditions  of  the  contract,  and 
that  at  the  time  the  loss  BaUlett  bad  no 
Intact  in  the  prop^ty  alleged  to  have  been 
destroyed.  Further,  that  the  said  fire  was 
willfully  and  Intentionally  set  and  caused  by 
plaintiff  Bnos  for  the  purpose  of  recovettng 
the  Insnrance  money.  Further,  that  plain- 
tiffs failed  and  neglected,  without  reasonable 
excuse,  to  furnish  proper  or  sufficient  account 
or  proof  of  said  fire  and  loss,  and  that  they 
have  never  furnished  such  proofs,  or  any  In- 
ventory, as  provided  in  said  contract;  but 
that  certain  pretended  proofs  and  account 
of  the  fire  snbseqnently  furnished  were  will- 
fully false,  untrue,  and  fraudulent,  the  ef- 
fect of  which  was,  by  the  terms  of  the  con- 
tract or  policy,  to  avoid  and  make  It  nnlL 
To  the  answer  the  plaintiffs  replied,  bat  as 
the  answer  was  neither  to  a  counterclaim  nor 
required  by  the  court  It  was  voluntary  and 
not  material.  The  trial  resulted  in  a  verdict 
and  Judgment  for  plaintiffs,  and  from  such 
judgment,  and  the  order  refusing  a  new  trial, 
defendant  has  brought  this  appeal. 

Of  the  161  assignments  of  error  quite  a 
number  are  exprmsly  abandoned  by  appel- 
lant, and  as  many  more  are  passed  without 
argument  Without  noticing  each  Individ- 
ually, we  will  endeavor  to  go  over  the  ground 
covered  by  those  discussed  by  counsel  for 
appellant  A  few  questions  are  raised  In- 
volving generally  the  constituent  elements  of 
a  cause  of  action  like  this,  such  as  what  a 
plaintiff  Is  required  to  prove  to  show  perform- 
ance on  his  part  or  an  acceptance  by  the 
company  of  someQilng  other,  less  or  different, 
as  performance,  and  what  kind  of  evidence  Is 
•JompetHit  for  either  purpose.  There  are 
other  queetloni  not  so  general,  bat  peculiar 
to  this  case,  springing  from  the  admission  or 
rejection  of  particular  Items  of  testimony. 

While  the  making  of  the  contract  of  In-, 
sorance  as  evidenced  by  the  pt^cy  Is  not  ad- 
mitted, but  is  denied  by  the  answ^,  no 
question  is  made  but  that  It  was  an  exist- 
ing and  binding  contract  at  the  time  of  the 
loss.  The  fire  occurred  November  4,  1888. 
The  policy  required  that  the  insured  **8lwnM 
forthwith  give  notice  of  «ald  loss  to  the 
company,  and  as  soon  thereafter  as  possible 
render  a  particular  account  of  such  loss," 
etc.  Appellant  claims  that  these  conditions 
w^fl  not  complied  with,  and  that  «Hise- 
quently  plaintiff's  rights  under  the  policy 
were  forftdted.  We  shall  pass  for  the  pres- 
ent at  least  all  the  matters  and  grounds 
actually  or  presumably  within  the  knowK 
edge  of  defendant  on  account  of  which  It  Is 
claimed  the  contract  of  Insurance  was  avoid- 
ed and  became  nugatxM?.  up  to  January  28, 
1889.  The  matters  thus  passed  Include  ths 
omission  of  BaUlett,  as  well  as  of  Enos,  to 


make  proof  of  loss.  We  do  H  npon  ttila 
ground:  The  polity  provided  that  If  reqidr^ 
ed  by  the  company,  the  assured  should  sob- 
mit  to  an  examination  under  oath  by  any 
peTBtm  appointed  by  the  company,  presum- 
ably, though  it  Is  not  so  expreasly  stated, 
as  to  the  drcnmstances  of  the  Are  and  other 
matters  affecting  the  validity  of  the  t'lalm 
for  Indemnity.  In  defendant's  answer  It  !• 
alleged,  and  ths  evIdeDce  so  shows,  that  on 
"the  23d  day  of  January,  1889,  the  said  as- 
BiDKd,  W.  B.  Bnos,  In  aocordanoe  with  th& 
terms  ot  said  contract  of  Insurance,  was  duly 
required  by  said  dtfendant  to  aahmlt  t»  am 
examination  imder  oath,  before  a  person 
duly  appointed  by  said  defendant"  etc 
Whether  what  bad  Taeea  done  or  left  ondooe 
np  to  that  time  was  snffldcnt  to  annul  tbe 
oontraot  and  deatror  plalntltF^  rights  under 
It  Is  not  now  material.  Bven  though  socb 
facts  would  have  entitled  the  company  to 
treat  the  policy  as  no  longa-  Mndlng  upon 
them,  they  wow  not  obliged  to  so  treat  It^ 
and  they  plainly  did  not  The  imly  right 
they  bad  to  require  the  aamred  to  submit 
to  an  examlnatlcoi  rested  dtoectly  upon  tlie 
contract,  and  by  the  exwdse  at  that  rlgbt 
they  dected  to  treat  the  contract  as  still  In 
force.  They  could  not  claim  and  ezerdae  a 
right  by  virtue  of  the  eoatract,  and  at  the 
same  time  deny  the  existence  of  the  oon- 
tract  When,  after  knowledga  ot  the  toeaeb 
of  any  of  the  condltlDna  (tf  the  poUcy,  tipoo 
which  It  might  have  Insisted  xxpon  a  forfd- 
tnre,  the  company  recognised  Its  contlnned 
validity  by  requiring  the  plalntUt  to  anb- 
mic  to  ttamlnatkn  -under  it  It  estopped  It- 
self from  claiming  such  forfeiture,  ntns  t. 
Insnrance  Co.,  81  N.  T.  410;  Gannon  v.  Jm- 
■nrsnce  Co..  W  Wla  fi86,  11  N.  W.  U;  Gans 
V.  Insurance  Ca,  48  Wis.  108;  R^logle  v.  In- 
surance Co.,  43  Wis.  108;  Beplo^  r.  In- 
surance Oa,  133  Ind.  360,  31  N.  B.  947;  In- 
surance Co.  V.  Kittle,  99  Uldi.  61;  BDllnes 
V.  Insurance  Ca,  34  Neb.  502.  52  N.  W.  397; 
HolllB  T.  Insnrance  COb*  65  Iowa.  454,  21  K. 
W.  774. 

We  do  not  mean  to  be  trnderstood  as  hold- 
ing that  the  company,  by  exercising  Itn  right 
to  require  Enos  to  submit  to  an  examination, 
thereby  waived  Its  right  to  require  proper 
proofs  of  loss,  but  we  do  hold  that  by  so 
doing  It  waived  Ito  right  to  hold  tbe  con- 
tract forfeited  on  aocoont  of  any  fact  or 
facts  known  to  It  when  it  deUborately  exer- 
cised such  right  of  examination.  We  shall 
assume,  then,  that  on  the  said  23d  day  of 
January,  1889,  the  pcdicy  was  In  force  as 
against  any  breach  of  conditions  then  known 
to  the  defendant  company,  which  would,  «f 
course,  include  fallnre  np  to  that  time  to 
give  proper  notice  and  furnish  adeqoato 
proo!b  of  loss,  ^ther  by  Bnoe  or  BalUett  On 
that  day  the  defendant  examined  the  idaln- 
tlff  Enos  under  oath.  The  examlnatkm  waa 
reduced  to  writing  and  retained  by  Mr.  Per- 
ry, assuming  to  act  as  defendant's  agent 
The  plaintiffs  claim  that  the  defendant  at 
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tbat  tlm^  thraogh  the  adiwtar  uid  ageat, 
Petty,  aco^tted  this  statemeat  as  proof  of 
kjsB.  and  tbat  the  mbaevievt  owdoct  at  the 
compaDj  waa  sacli  as  to  nasoniUxly  lead  tiie 
plalDtlK  to  mdawtand  ttiat  It  waa  being  so 
treated  by  tbem.  The  defendant  otmtflsts  tbe 
ftCBt  proposttkm  of  tMi  data  cm  tbe  gronnd 
that  It  was  not  idiowB  that  Pory  had  au- 
thoilty  to  btnd  the  CMUpany  by  such  aoc^t- 
aace,  and,  fnrtber,  that  the  evldeece  does 
Bot  show  that  he  ondertoook  to  do  an.  'OmX 
apoD  the  occaiifni  at,  and  Is  the  taking  of, 
Bnoa*  statemrat  on  tbe  2Sd  day  of  Janoair, 
188C»,  Perrr  waa  repreaentlDg  and  acting 
for  tbe  deftndant  company  cuxnot  be  seri- 
onMy  qoMtlonad.  The  aaaver  allegea  that 
the  examliiatlon  <(rf  that  date  was  one  me- 
quired  by  the  ooeqiaay,  and  warn  tahem  be- 
fore a  peraim  afipolirtsd  by  them.  Then  Is 
no  dahn  that  there  was  more  than  oihe  m- 
amlnatloD  at  that  time.  It  wav  conducted 
by  Mr.  Perry,  vrbo  was  evidetfUy  fat  posses- 
■Ion  at  all  the  papers  and  taformattoB  nec- 
essaty  to  prepare  hln  for  sacli  examination. 
Sabsequently  Perry  wrote  Bnoa,  on  aoe  of 
the  compnay's  letter  headiv  contidnlng  the 
nanes  irf  the  gmerai  officers  ot  the  company 
and  "A.  W.  Perry.  Adjoattr;"  the  subject 
of  the  lettv  betng  thU  same  statemeat  This 
letter  Is  addt—cd  to  Bnoa,  and  acknowledges 
the  receipt  of  Me  from  him,  which,  he 
wrttea,  'Is  referred  to  ate  for  reply."  Boos 
testlfles  that  "t»  the  best  of  hts  moUcc- 
tlMi,"  his  letter,  to  which  Perry's  purparts 
to  b«  a  reply,  was  addressed  to  the  company. 
If,  as  agalnat  aJB  this  evidence,  which  we 
think  was  competent.  Perry  was  not  in  fact 
the  agent  of  the  company,  but  was  perpe- 
trating a  traxui  «o  both  the  plaintiff  and  de- 
fendtnt,  tbe  company  waa  in  position  to 
show  it,  and  ahonld  have  done  so.  We  thinh, 
further,  that  tbe  eridence  anffltdentiy  shows 
that  Perry  repreaented  the  company  in  the 
capacity  of  an  adjuster;  at  all  erents.  It 
tends  to  proTO  It  CondnslTe  SfrUence  of  his 
rdations  to  the  company,  and  his  exact  au- 
thority as  agent  was  peculiarly  within  the 
knowledge  and  under  tbe  conlrid  of  tlw  de- 
fendant Jt  could  easily  have  disproved  his 
assumed  authority,  if  he  did  not  bare  It  As 
we  said  In  Qates  v.  Railway  Co.,  (8.  D.) 
67  N.  W.  200:  "It  la  a  maxim  of  the  law 
that  all  evidence  Is  to  be  weighed  according 
to  the  iRDof  which  it  was  in  the  power  of 
one  side  to  hare  ivodnced.  and  in  the  pcrw- 
er  of  the  other  to  bave  contradicted."  There 
are  coses  holding,  some  directly  and  cAhers  in 
effect  tbat  tbe  adjuster  of  an  insurance  com- 
paay  bos  an  appareat  anfborlty  to  waive 
proofs  of  loss,— 4bat  he  baa.  as  to  tbat  de- 
partment of  the  bostnesB.  the  power  of  a 
general  agent  la  Insnranee  Go.  r.  Sbryer, 
85  Ind.  862,  tbe  coiut  aaya:  "Tbexe  la  much 
dlvwslty  of  opinion  as  to  whether  an  ad- 
J  aster  bsa  authority  to  waive  preliminary 
proofs.  It  would  seem  that  the  better  rea- 
son Is  with  the  caaes  which  hold  that  he  has; 
tat  a  oompsAT  that  aeiMls  an  agsnt  to  uosr- 


taln  the  nature,  cause,  and  extent  of  tiie 
loss,  and  onploys  him  in  that  particular  line 
of  duty,  may  well  be  deemed  to  have  Invest- 
ed Mm  with  a  general  authority  In  all  such 
matters."  In  Little  t.  Insurance  Co..  123 
Mass.  380,  It  was  said.  In  speafcbig  of  agents 
autborlaed  to  adjust  a  loss,  **aB  a  necessary 
Incident  they  had  power  to  dispense  with 
those  atlpulatloms  for  the  benefit  of  the  cnn- 
pany  which  bad  reference  to  the  mode  of 
ascertaining  tbe  liability  and  limiting  the 
right  otf  action."  In  Insurance  Ga  v.  Pl<Ael, 
(Ind.  App.)  29  N.  B.  482,  the  company's  ad- 
juster Informed  the  insured  soon  after  the 
fire  that  he  would  not  be  required  to  give 
Bottee  or  fonUab  proof  of  losa.  The  court 
aold:  This  was  anfBdent  to  excuse  the  giv- 
ing of  tbe  Botloe  sooner,  or  even  at  alL"  See. 
also.  Brink  t.  Inaorance  Co.,  49  Tt  44&, 
where  it  was  held  that  the  dedaratlona  of 
the  adjasting  agent  In  the  ooum  of  the  dis- 
charge of  his  duty  were  pK^erly  ahown  In 
evidence.  In  other  casea,  snch  as  HoUto  v. 
Ihsunuiee  Ca.  eo  Iowa,  454,  21  N.  W.  774, 
this  doctrine  of  presumed  authority  as  mat- 
ter of  law  is  not  accepted,  but  it  is  held 
that  his  authority  must  be  proved;  the  Jury 
then  detormlnlng  whether  the  acta  claimM 
to  constitnts  a  waiver  w€n  Within  such  au- 
tbortty. 

But  passing  as  questionable  the  authority 
of  Perry  aa  adjoatw  to  btnd  the  company 
by  his  acceptance  of  Inftomal  or  dcfectlTe 
proof  of  loss,  he  was  still- the  agent  tiT  the 
company,  and  ft>r  It  was  Investigating  the 
drcumstanees  of  the  fire,  ^«suniiabty  for  the 
purpose  of  enabling  the  company  to  deter- 
mine whether  or  not  It  would  pay  the 
loss,  and  If,  while  so  acting,  be  underhxA  tor 
the  company,  or.  deliberately  caused  the 
plaintiff  Bnoa  to  miderataud,  that  tbe  state- 
ment mode  on  such  examination  would  be 
censidtfed  and  treated  aa  proof  of  loss,  and 
tbe  company,  with  knowledge  of  the  fact 
and  that  Bnos  was  relying  on  It  did  not 
promptly  repudiate  die  undertaking  as  nnau- 
tiiortsed,  and  thfus  disabuse  Enos,  they  could 
not  aftH'wards  take  advantage  of  his  omis- 
sion to  furnish  other  proofs,  so  long  as  such 
omission  waa  occasioned  by  the  representa- 
tions of  the  as^nt  Pory,  and  the  nonrepudl- 
atlon  the  ecnnpany.  While  Perry  as  the 
adjusting  agent  of  the  company  might  not 
have  been  authorized  to  accept  the  state- 
ment in  place  of  the  proof  contemplated  by 
the  iKilley,  the  company  itself  might  do  so, 
or  it  might  by  its  omduct  estop  Ita^  from 
ckilming  that  it  had  not  dme  so.  With  these 
propositions  in  mind  we  will  examine  the 
eridence  upon  this  question  of  fact  both  as 
to  its  competency  and  suffltdency. 

There  is  evidence  tending  to  show  that 
when  Perry  called  upon  Enos,  January  28, 
1889,  for  tbe  purpose  of  concluding  the  «- 
amlnatloa  under  oath,  he  having  previously 
been  there  and  commenced  It  Enos  was  un- 
vrtUlng  to  sign  the  statonent  until  he  bod 
time  to  enmUu  It;  that  Mr.  Pervy  obdectod. 
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•«ayliiK  that  "he  had  been  there  two  or  three 
41me8  to  take  the  proof  of  loss,  and  U  he 
•didn't  dgn  the  paper  that  day,  be  should 
net  acc^t  It  as  that,"  and  that  Bnos  then 
-4<gned  It  TbLs  evldeace,  althoujch  excepted 
'to  by  defoidant,  was  competoit.  P«ry 
wu  there  acting,  not  antomatlcftlly,  bnt  as 
the  Intelligent  and  trusted  agent  of  the  com- 
pany. What  he  aald  might  not  hare  been 
binding  on  the  company  because  he  said  It, 
tet  it  might  have  become  blndii^;  on  them 
tiecause  they  did  not  unsay  It  when  fair 
•dealing  required  them  to  do  so.  All  the  erl- 
-dcnce  upon  the  question  of  whether  Bnos 
-might  and  did  reasooably  understand,  from 
what  Perry  said,  that  the  statement  should 
-4xke  the  place  of  other  pnxrf  of  loss,  was 
left  to  the  Jury.  If  found  In  the  afflrmatlTet 
Oie  first  necessary  dement  of  estoppd 
^against  the  company  would  be  established,— 
valueless,  of  course,  as  an  estoppel,  unless 
complemented  with  the  other  necessary  con- 
-fltitueiits.  Perry  aa  the  agent  of  the  com- 
'Vany  then  took  the  statement  away  with 
iilm,  leaving  Enos,  as  the  verdict  of  the  jury 
oecessarlly  Implies,  under  the  bcUef  that  the 
•statement  was  to  be  accepted  as  iHroof  of 
toss.  In  title  July  following  Bnos,  hearing 
nothing  further,  wrote  a  lett«',  directing  It, 
as  he  testifies  according  to  bis  best  recoUee- 
-tlon  and  belief,  to  the  St  Paul  Fire  &  Bfarlne 
Insurance  Company,  saying  that  he  nnder- 
-stood  from  their  adjuster  that  the  statement 
made  to  him  on  the  occasion  of  his  exam- 
ination was  all  that  was  required,  bnt  ask- 
-  Ing,  if  additional  proofli  were  wanted,  tiiat 
-Uanks  be  sent  him.  To  this  letter  he  tea  ti- 
lled he  received  the  following  reply:  "0.  B. 
■'Gllbot,  Secretary.  W.  S.  Tlmberlake,  Treas- 
urer. O.  H.  Blgelow,  president  St  Paul 
Fire  and  Marine  Instirance  Oompany.  Cash 
Capital,  $500,000.  Cash  Assets,  «l,6Sl,e54.- 
:70.  A.  W.  Perry,  Adjuster.  St  Paul.  Minn., 
.July  24th,  1880.  Mr.  W.  B.  Buos,  Gary,  D. 
T.— Deer  Sir:  Tour  favor  of  the  22nd  Inst, 
is  referred  to  me  for  reply.  The  courts  dif- 
fer as  to  the  effect  of  such  a  statement  as 
soa  made  being  proper  proofs  of  loss.  The 
-company  does  not  think  It  complete  until 
the  questions  you  dedined  to  answer  are  an- 
swered fully.  No  blanks  are  furnished  as- 
sured to  make  proofs.  Do  you  think  It  wise 
to  press  yoiu*  claim  further?  Yours,  truly, 
A.  W.  Perry.  Adjuster."  To  the  Introduction 
of  this  letter  defendant  objected,  because  It 
■wm  not  shown  that  Perry  had  authority  to 
write  It,  and  that  consequently  It  did  not 
triad  the  company.  The  objection  la  not 
good.  It  was  a  reply  to  a  letter  written  to 
the  company.  It  purported  to  come  from 
their  general  office.  It  was  written  by  one 
advertised  on  their  letter  heads  as  the  gen- 
eral adjuster  of  the  company.  He  says  the 
letter  from  Enos  was  referred  to  him  for 
re^.  If  It  had  been  written  to  him  per- 
sonally, or  erai  offidally,  It  would  not  have 
been  referred  to  him.  It  evidently  was  writ- 
tvn  to  the  company.   Any  man  receiving 


such  a  letter  under  such  drcomstances,  sign- 
ed by  the  regular  and  advntlsed  adjnster 
of  the  company,  would  understand  and  ac- 
c^  and  act  upon  It  as  authOTltatlve,  and 
Enos  was  Justified  in  ddng  so.  In  his  let- 
ter to  the  compauy  Bnos  reminded  them  ot 
his  understanding;  received  from  Perry,  that 
the  statement  would  be  received  as  proof  ot 
loss.  The  answer,  though  written  by  Perry, 
from  whom  Bnos  claimed  to  have  gotten 
such  understanding,  does  not  disdalm  his  re- 
sponsiblUtgr  for  Bnos'  so  bdlevlng,  but  says: 
"The  company  does  not  think  it  complete  un- 
til the  questions  you  declined  to  answer  are 
answered  fully."  The  statement  oo  exam- 
ination was  made  January  2S,  1889.  What- 
ever representations  Perry  made  as  to  the 
acc^tance  of  the  statMoent  in  place  of  oth«r 
proofs  were  made  after  the  statement  was 
completed,  except  the  signing  by  Bnos.  He 
knew  then,  as  well  as  iu  July  following;  that 
Bnos  had  declined  to  answor  certain  ques- 
tions, the  same  questlcms  to  whlcii  he  refers 
in  his  July  letter.  The  refusal  to  answer 
could  not  be  subsequently  used  to  qualify  the 
effect  of  bis  representations  to  Bnos,  for  the 
representations  were  made  after,  and  with 
ft^sb  knowledge  of  the  refusal.  Suppose 
Perry  had  tbea  and  there  given  Bnos  a  writ- 
ing saying  that  the  statement  so  made  and 
signed  would  be  accepted  and  treated  by  the 
company  as  proof  <a  loss;  the  case  would  be 
no  stronger  for  the  plaintilf  than  the  verdict 
of  the  Jury  has  left  it  They  have  found  In 
their  verdict  that  such  representation  was 
made.  Its  effect  to  Und  the  OMnpany-  In 
either  case,  whether  vwbal  or  In  writing, 
would  depend— First,  upon  fats  auUmlty;  os, 
second.  If  unauthorized,  upoo  whether  the 
company  by  Its  subsequent  afflrmatlve  or 
negative  acts  was  estopped  tnm  avoiding 
the  effect  of  the  representations,  and  this 
will  be  further  conaldaed  presently.  The 
letter  Itself  Is  entirely  consistent  wtUt  Bnos* 
theory  that  when  the  statement  was  signed 
by  him  It  was  mutually  undo-stood  that  It 
should  take  the  place  of  otha  proof;  that 
Perry  knew  that  It  was  so  understood,  and 
that  the  statement  was  to  be  ^  treated. 
This  was  an  Important  fact  affectlns  the 
rights  and  Interests  of  both  the  plalntlflCs  and 
the  company.  It  was  Intlmatdy  related  to 
the  very  business  the  agent  was  oondactlng. 
It  was  of  sudi  a  nature  that  It  was  the  duty 
of  the  agent  to  communicate  to  his  prlndpaL 
and  In  such  case  It  will  be  presumed  that 
he  did  so.  Mechem,  Ag.  |  723;  DIstlBed 
Spirits,  11  WalL  367. 

If  he  did  BO  bifwm  the  otHnpany,  or  If  to 
law  It  wlU  be  presumed  that  he  did,  thui  tbs 
company  from  soon  after  the  23d  day  of  Jaa- 
uary  retained  the  statement  without  objco 
tkm,  knowing  that  It  was  understood  by  Bnos 
to  be  proof  of  his  loss,  and  that  too,  notwith- 
standing the  fact  that  he  had  refused  to  an- 
swer certain  questions  pn^MMinded  to  htm  hy 
the  agent.  If  the  eompanj  was  (diazsMiUe 
with  this  knowledge,  and  for  six  months  mmA 
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until  July  a4th  retained  the  statement  as 
proof  of  iMt  without  objection  on  any 
ground,  bad  tb^  then  not  waived  erery  ob- 
Jectltm  or  defect  which.  If  objected  to.  BnoB 
might  have  remedied?  Section  4178,  C<»np. 
liawB,  sa7>:  "AU  defecta  In  *  *  *  pre- 
iimlniUT  iwoot  •  *  •  which  the  Insured 
BiiSht  rraaedy,  and  wlkich  the  Insurer  omits 
to  specify  to  him  witlioat  nnnecesBary  ddar. 
as  grounds  of  objection,  are  waived."  But  It 
may  tie  that  the  knowledge  of  Perry,  the  ad- 
juster, ought  not  to  be  Imputed  to  the  compa- 
■oy.  If  mo,  then  the  company  had  done  noth- 
ing or  failed  to  do  anything  ^nce  the  28d  of 
January  waiving  Its  rights  to  proofs  as  cmi- 
templated  by  the  policy,  or  excusing  i^alntlff 
trom  making  such  proofk.  Upon  the  receipt 
of  £nos'  letter  of  July  22d.  they  were.  If 
never  before,  folly  advised  that  Bnoa,  pursu- 
■snt  to  an  understanding  dalmed  by  him  to 
have  been  had  wilii  the  adjuster,  Perry,  had 
been  and  was  relying  upon  the  statement 
made  upon  the  examination  being  treated  as 
proof  of  loss.  No  (Ejection  was  made,  ei- 
tha  as  to  the  arrangement  itself,  or  Perry's 
uutboilty  to  make  It,  or  that  the  statemoit 
-of  proof  was  too  late.  The  only  objection 
made  was  that  the  statement  contained  un- 
answered questions.  Bead  In  connection  with 
the  circumstances  in  evidence,  the  plain  In- 
faence  from  the  lettw  was  that  the  com- 
pany declined  to  accept  the  statement  as  sat- 
isfactcMry  pnaofs  <tf  loss,  because  It  did  not 
contain  inframatlon  which  they  regarded  as 
material.  In  other  wwds,  the  objection  was 
not  to  the  torn  of  the  proof,  but  that  it  was 
■defective  in  a  particular  respect  Thus  put- 
ting the  objecticm  on  the  specific  ground  was 
a  waiver  of  all  others.  This  la  a  rule  of  our 
0}de,  (sectlMi  4178.)  and  la  the  doctrine  of 
the  courts  generally,  (2  Wood,  Ins.  |  4fi2; 
May.  Ins.  I  468.) 

It  becomes  important,  then,  to  mtlce  the 
■questions  which  Bnos  declined  to  answer, 
with  a  view  of  determining  whether  the  mat- 
ter sought  to  be  elicited  was  such  as  the 
vrlthholdiuK  of  which  would  alone  entitle  the 
-company  to  hold  the  pK>of  so  materially  de- 
fective that  plaintlfF's  rights  under  the  policy 
would  be  f(wfelted.  Tbe  property  Insured 
was  a  stock  of  hardware  and  store  furniture 
and  flxtuTfls.  There  was  no  question  but  that 
tbe  loss  exceeded  the  Insurance.  One  ground 
of  defense  was  that  the  flre  was  fraudulently 
«et  by  plaintiff  Bnoa.  There  la  do  question 
but  that  the  company  had  the  right  by  the 
toma  of  tbe  policy  to  require  tbe  plaintiffs  to 
vnbmit  to  an  examlnatl(m.  Under  the  olr- 
cnmstanoes  of  this  case,  the  company  was 
entitled  to  use  great  freedom  In  searching 
the  plaintiffs,  the  premises  destroyed,  nnd  all 
tbe  circumstances  and  Inctdeots  of  the  flre 
which  would  throw  light  upon  Its  cause  and 
tbe  extent  of  the  loss,  and  we  are  not  sur- 
prised that  their  agent.  Perry,  should  have 
asked  the  vety  questions  he  did  ask.  The 
plaintiff  claimed  that  on  Sundny  evenlni;.  > 
wben  the  flre  oocnrred,  he  was  called  from  • 


the  ohurcb  whore  he  was  attending  service 
to  the  store  for  the  purpose,  as  he  aays  It 
was  repres^ted  to  him.  of  waiting  on  a  cus- 
tomer; that  upon  <^enlng  the  store  dow  a 
blanket  was  thrown  over  his  bead,  he  was 
seized,  stricken  down,  and  tied  with  ropea  by 
two  men  nnknovrn  to  him,  and  robbed  of  a 
large  sum  of  money  wblcb  he  then  had  on 
his  perstm.  These  alleged  facts  come  tr<»n 
the  statements  of  Enos  under  his  examina- 
tion concluded  <m  the  23d  day  of  January, 
1889.  which  have  already  frequently  been  re- 
ferred to.  Bnos  was  not  examined  as  a  wl^ 
neas  on  the  trial  as  to  these  facts.  Upon  this 
examination,  as  appears  from  the  statements, 
Bnos  says  be  received  this  mone^  from  one 
O.  W.  Cunningham  on  the  train  the  day  be- 
fore the  flre;  that  he  went  to  tbe  train  and 
met  Cunningham,  who  handed  him  the  mon- 
ey; that  it  consisted  of  seven  fOOO  bills  and 
three  $100  blUs;  that,  on  the  evening  of  the 
flre^  they  were  In  an  envelope  In  a  red  leathv 
bill  book  In  his  Inside  vest  pocket;  that  he 
had  previously  met  Cunningham  three  times 
In  Minneapolis;  ttutt  he  was  In  the  employ 
of  the  person  who  weaat  the  money,  which 
Bnos  had  iwevlonsly  deposited  with  him  for 
Investment;  that  he  bad  been  making  such 
d^oslts  with  this  same  person  at  different 
times  since  1880;  that  the  depositary  resided 
In  Chicago;  and  that  he  met  Cunningham  at 
the  train  In  pursuance  of  a  letter  from  Oie 
depositary,  received  three  days  previously. 
These  facts  appear  in  that  part  ct  his  exam- 
Inatlcm  which  was  takoi  a  sh«rt  time  prior 
to  January  28d.  but  resumed  and  eonduded 
on  that  day.  At  the  conclusion  of  the  ex- 
amination of  tiie  23d  occur  these  questions 
and  answers:  **Q.  From  whom  did  you  re- 
ceive tbe  9S300.00  yon  say  was  taken  from 
yon  on  the  nlgbt  of  the  flre.  A.  I  decline  to 
answer  the  questkm.  I  can't  answer  the 
question  until  I  get  permtsalML  Q.  Where 
does  tbe  party  you  received  the  money  from 
reside;  his  street  and  number?  A.  I  can't 
answor.  I  do  not  know.  I  do  not  know  his 
street  and  number.  Q.  What  is  his  post  of- 
fice address?  A.  Chicago.  Q.  Have  you  not 
informed  13ie  adjusters,  and  also  other  par- 
ties, that  he  resided  in  Duluth?  A.  No,  I 
think  not  Not  that  I  remember  of  now. 
Deponent  further  states  that  he  bought  drafts 
from  parties  on  New  York  and  Chicago,  and 
remitted  them  to  this  Uilrd  party  toe  Invest- 
ment" These  are  the  refusals  to  answer 
upon  whidi  the  defendant  company  bases  Its 
right  to  hold  Uie  poUcy  forfeited.  The  money 
so  claimed  to  have  beoi  taken  and  lost  was  not 
property  covered  1^  the  Insurance,  and  the 
only  Interest  the  d^endant  company  could 
have  In  Bnos*  answer,  as  to  the  name  of  the 
party  from  whom  it  came,  was  the  advan- 
tage It  would  give  them  in  following  It  up 
by  furth«  Investigation,  with  a  view  of  sat- 
isfying themselves  whether  he  waa  telllag 
the  truth  or  not  He  stated  that  tbe  party 
Uved  In  Chicago;  that  he  did  not  know  his 
street  or  number;  but  he  did  state  that  the 
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money  was  sent  bj  him  at  different  times  to 
thli  third  par^  by  drafts  which  he  hlmaelf 
bought  on  New  York  and  Chicago.  No  ef- 
fort was  made  to  probe  the  matter  forther, 
and  yet  here  was  a  ^e,  as  it  wonld  seem  to 
us,  worth  more  than  the  name  o<  the  QUcaffo 
party,  without  street  or  nmnba.  He  was  not 
aated  where  or  when  he  boogbt  the  drafts  by 
which  this  money  was  claimed  to  hare  been 
remitted,  and  we  cannot  preeome  that  he 
woald  hare  declined  to  disdose  this  infor- 
mation If  asked.  To  bold  with  appellant  aa 
this  p<^t,  we  nnist  be  prepared  to  a^  ibat 
there  could  hare  been  no  facts  cr  etraui- 
atancee  which  would  have  excnaad  Eooa  trom 
disclosing  the  name  <^  the  par^  from  wbom 
iw  received  thla  mon^.  Coocedlac  that  ttie 
subject  of  the  inqnlry  was  one  conoeralz^ 
which  he  was  boimd  to  answer  to  a  reason- 
able length,  the  case  wonld  taaTe  been  modi 
stTMiger  If  the  company,  through  Its  ageat, 
had  made  any  attempt  to  oao  the  Informa- 
tion which  he  did  giTe,  and  had  beeit  ftus- 
trated  with  erastTe  answers  or  refusal  to 
answer.  In  reflect  to  tiiis  point  the  com- 
pany bases  its  right  to  have  tiie  policy  held 
forfeited  upon  the  refusal  to  anaws  this  one 
question.  We  think  the  ground  Is  aot  suffi- 
cient Forfeitures  sboold  always  rest  upon 
very  subetuntlol  grouads.  Tbey  are  not  fa- 
vored either  by  onr  Oode  m  at  oommon  law. 
Section  3135.  Comp.  Lawa;  May,  Ins.  1  867; 
Appieton  Ins.  Co.  T.  Btttlsh  Amerioa  Assor. 
Ca.  4tt  Wis.  32, 1  N.  W.  0.  and  50  N.  W.  1100; 
Insurance  Ga  r.  Nwton,  SS  U.  a  342;  Olm- 
Bteiid  T.  Insnranoa  OOk,  60  BUcb.  200^  IS  N. 
W.  S2. 

The  question  of  fact  whether  theav  had 
been  any  transfM-  by  Balllett  ot  his  Interest 
In  the  Insured  property  to  Enos,  was  sulmiit- 
ted  to  the  Jury  on  the  evidence,  with  an  in- 
struction that  states  the  law  as  appeUant 
claims  It  to  be,  and  their  verdict  is  accepted 
as  cooc]usiv& 

We  have  thus  cndeaTored  to  consider  and 
discuss  the  general  questions  which  go  to 
the  company's  liability  on  the  contract,  as 
affected  and  controlled  the  facts  which 
the  evidence  tended  to  prove,  and  which, 
from  the  verdict,  the  Jiu7  must  have  found 
were  proved.  What  we  have  already  sold 
upon  these  general  questions  will  Indicate 
our  Judgment  opcm  many  of  the  spedflo  er- 
rors astigned,  Incindlng  the  most  of  those 
predicated  upon  the  Instructicms  to  the  Jury, 
and  render  partlcnlarlaatloa  unneoessary. 
Of  the  remaining  asstgnmuits  based  upon 
the  admission  or  exclusion  oi  evidence,  we 
shall  expressly  notice  only  those  which  seem 
to  be  seriously  pressed  in  argument,  though 
we  have  endeavored  to  consider  each  one  in 
our  examination  of  the  case 

On  the  trial  It  was  sought  to  prove  the 
value  of  the  property  destroyed  by  J.  H.  Bail- 
lett.  one  of  the  plaintiffs.  It  is  Insisted  by 
ai^llont  that  he  did  not  show  himself  quall- 
fiod  to  give  an  opinion  as  to  its  value.  Up 
to  the  point  when  ttas  qpestlon  of  Us  quit 


flcatfon  was  raised,  he  had  tesUfled  Oiat  be 
bad  been  for  orer  a  year  a  partner  -wtOt 
Bna»  and  half  owner  ot  the  stsdt;  that  fe» 
attended  tbe  stowe,  and  did  tlie  deiUng: 
tbat  be  was  not  Tcry  familiar  Willi  the  values 
ot  tbat  class  OC  property  at  tbat  tias^ 
oept  as  he  knew  try  the  marks;  that  be  koew 
the  eoet  mark  and  tbe  sdUng  price;  and  tJiat 
be  generally  eganrfned  tbe  bills  of  goods 
bonght,  and  knew  what  tbey  cost  WUle 
thla  evidence  may  not  show  a  very  de- 
gree vt  gjuallflcatkm.  It  was  not  erm  to  at 
low  tbe  witness  to  state  bis  opfatfon  aa  to 
tbfltr  vabia  It  is  not  reqnired  tbat  an  ex- 
pert witness  stand  at  tbe  head  of  Us  daas 
to  make  bis  evidence  admissible.  His  pre- 
liminary examtaiation  must  sbow  sndi  kao^Ar 
edge  <tt  the  sabject  as  will  enable  him  to 
speak  with  Intelligence.  Tbe  Jory  win  de- 
termine the  vabM  of  Us  atfitOaa  from  tke 
knowledge  wbkh  be  sbem  himself  to  poa- 
sess.  1  Rloe,  Bv.  334;  BedeU  t.  BalircMd 
Co^  44  N.  Y.  867;  Insnranee  Oo^  v.  Hoitoau 
28  Mich.  173. 

B^errlng  to  the  otHidnct  and  tLnmxame» 
of  Bnos  9biortJr  b^we  tbe  flre^  Mr.  Blaad« 
Into  whose  shop  Enos  went  after  be  eanae 
from  the  cburcb,  was  asked,  after  haTlas  tea- 
tlfled  to  Bnoa'  acthms  and  awearaaea, 
"whether  «r  not  his  talk  and  mann»  'was 
such  as  to  attract  year  atteatkm  and  canae 
yoa  all  to  comment  upon  It  aftw  be  went 
out"  The  exclnsioo  of  this  anestkm  was 
not  error.  The  witness  had  already  stated 
how  be  darted  hlmaeU  on  tbe  ooeastoa. 
and  that  his  manner  was  nnnsual.  Tbe  wit- 
ness could  not  know  as  a  fact  bow  It  affected 
others,  nor  that  it  caused  them  to  make  com- 
menta.  He  could  only  infer  the  cauae  of  tbe 
commeots,  if  any  were  made,  from  what  be 
saw  and  heard.  Having  fully  stated  tlse 
facts,  the  Inferences  were  for  the  Jury. 

Referring  to  tbe  fact,  aa  it  appeared  In  evi- 
dence, ttiat,  when  Enos  was  (Uscoverad  in 
the  boming  store,  be  was  apparently  tiad 
with  ropes,  tbe  same  witness.  Bland,  was 
asked,  "Suppose  Mr.  Enos  had  been  phjatc- 
ally  able,  waa  tho-e  anything  In  tbe  waj 
those  ropes  were  tied  and  fixed  to  prercut 
him  from  getting  up  and  walking  If  ba 
wanted  to?"  Tbe  witness  coold  not  onawer 
this  question  unless  be  knew  bow  the  roi>es 
were  tied,  and  tf  be  knew  he  coold  tdl  tbe 
Jury,  and  then  they  would  zeroise  their  own 
judgm^t  as  to  tbe  effect  ot  soch  tying.  Tbe 
rule  Is  general  tbat  facts  oome  flrom  tbe  wit> 
nesses  and  tbe  Infmnoes  ftom  tbe  Jury. 

Error  1«  also  charged  by  different  aaalsB- 
ments  upon  the  refusal  of  the  court  to  al- 
low defendant  to  show  by  Mr.  Maniciim,  otio 
of  Its  witnesses,  that  upon  a  ftwmer  trial 
of  this  case  be  bad  gtven  the  same  teatt- 
mony  aa  he  bad  already  glvoi  upon  this  ae  to 
a  conversation  with  Enos;  that  Enos  waa 
preaent  and  heard  It  and  did  not  go  vpom 
the  witness  stand  and  ossitradlot  it  We  de 
not  understand  tiie  rule  of  law  qalto  aa  ap- 
peUant states  It  tliat  '*whenevar  a  peraoa  la 
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•fauged  wltb  any  fact  wbl<£h  will  mllttate 
■sainst  his  cms,  and  be  does  not  deny  tt, 
Ua  rilonoe  to  an  adrntoakm."  Sllenee  under 
uach  drcmnatanoee  undoobtedlj  does  and 
should  raise  a  prosmnptkm  against  blm.  We 
tUnk  tbe  effect  at  sacta  alienee  Is  nsoallr 
dumctedaed  aa  an  nnfivrara2>le  pnmmj^ 
tlon»  and  not  neceoaarUy  as  an  admission  of 
Ike  tmthfolncss  of  tbe  charga.  See  Smith 
T.  TosUiI,  (&  V.y  48  N.  W.  299;  Baldwin  r. 
Wbltcomb,  71  Ma  651;  Frobert  t.  3fcDoa- 
ald.  <S.  D.)  «1  N.  W.  S12.  The  wltneas  had 
testified  to  what  was  said  by  him  to  Bnoa 
ia  the  oomrersatiui,  and,  If  Bnos  did  not  deny 
Ut  d^«idant  was  wtltled  to  whaterer  rntta- 
rcrable  ^ect  wonld  q«lug  from  Ida  alienee; 
bat  defendant  was  not  ostitled  to  ahow  by 
the  witness  what  he  bad  testified  to,  and 
what  Elnos  had  not  teetUted  to,  on  a  former 
trial  Bei^dea,  If  Manlenm  had  swom  that 
on  the  prerloos  trial  he  testified  to  the  same 
facts  as  upon  this  trial,  It  would  not  hare 
wtrvBgOnaioA  bis  erldenoe;  and  If  be  had  tea- 
ttfled  that  QD08,  being  present,  did  net  con- 
tradict blm,  it  would  have  added  nothing  to 
Sdob'  dleDce^  which  waa  fully  patnt'  to  the 
Jury.  It  would  almply  inform  the  Jury  that 
what  was  then  occtur^ng  bad  also  ocouned 
on  the  formw  Mai.  Tbe  eridence,  if  admU>- 
tad.  would  not  hare  changed  Sinos*  attitude 
towards  Uanloua's  testlnxMiy,  or  Its  tmth- 
fnlnees.  or  in  any  manner  Increase  the  unfa- 
TfHrable  prestmiptlon  ailsing  firom  bis  falluze 
to  contradict  It  We  think  the  excluded  erlr 
deuce  was  both  Incompetent  and  ImmntertaL 
J.  B.  Cornish  was  a  witness  for  defend- 
ant. He  testified  that  on  the  night  of  the 
fire  he  first  aaw  Bnos  at  the  chorch.  After 
the  fire  he  saw  blm  at  the  parsonage.  "Q. 
Did  you  speak  to  him?  A.  I  don't  think  I 
did  that  night  Q.  Did  you  go  into  tbe  room 
that  he  was  in?  A.  X  did.  Q.  How  close 
^d  you  go  to  blm?  A.  Right  up,  so  my 
clothes  touched  the  lounge  he  was  lying  on. 
^  Now  state  to  the  Jury  whethor  you  saw 
anything  unnatural  about  him.  A.  Nothing, 
only  about  tbe  smoke,  and  starting  up  once 
Id  a  while,  making  a  fuss  about  the  smoke, 
and  groaning  and  rolling  around  and  grab- 
bing hold  of  things.  Q.  Did  be  say  any- 
thing? A.  'Smoket  Sm(^e!'  Q.  Did  you  no- 
tice any  bruise  on  blm?  A.  I  did  not  No, 
sir.  Q.  Any  scratches  or  anything?  A. 
Nothing  of  the  kind.  Q.  Now  I  will  ask  yon 
whether  or  not  you  formed  an  opinion  at 
that  time  aa  to  whether  he  was  feigning  or 
not"  An  objection  to  this  question  was 
sustained,  and  the  ruling  is  assigned  aa  er- 
ror. In  his  argument  appellant  claims  that 
**th!s  witness,  being  acquainted  with  Enoa 
and  having  known  him  for  a  long  number 
of  years,  had  a  right  to  give  his  opinion  to 
tbe  Jury"  upon  the  question  asked.  Without 
stopping  to  discuss  what  the  law  might  be 
upon  the  facts  thus  assumed  by  appellant 
It  Is  significant  that  the  very  ground  upon 
which  the  evidence  Is  claimed  to  be  admls- 
afble  ia  laddng.  It  does  not  appear  that  tbe 


wltneas  erer  saw  Bnos  before  that  ntjAt 
Aa  a  qneatlon  of  law  this  assignment  nrnst 
be  determined  upon  tbe  facts  In  the  record. 
IIV  wtthout  any  prerlons  knowledge  of  tiie 
maimer  or  temporament  or  dc^Kwtment  of 
Bnos,  his  cniduct  on  that  occasion  was  so 
mariced  and  pecuHar  aa  to  Impress  the  wit- 
ness that  be  waa  feigning,  he  could  have 
told  tbe  Jury  aomethlng  of  what  be  aald  or 
did  to  create  or  Jostlfy  such  opinion.  Opin- 
Ion  evidence,  particularly  from  nonexperts, 
is  admitted  only  from  necessity,  and  where 
tbe  ftcts  and  oondlHons  upon  which  the  opin- 
ion is  based  cannot  be  adeqnat^y  described 
to  tbe  Jury.  It  ta  not  posBlUe  to  toy  down 
a  mle  so  exaet  In  terms  as  to  plainly  con- 
trol all  cases.  Rec<vnl)dng  this  dlfficalty, 
courts  are  Inclined  to  determine  each  ques- 
tion as  it  arises  by  the  application  of  gen- 
eral prtnidplea  to  tbe  partlcidar  Inquiry.  It 
la  true  that  wltneaaea  have  often  been  al- 
lowed to  express  an  t^xdon  as  to  wheflier 
a  person  was  "drank"  or  not  but  this  la 
upon  the  ground  that  drunkenness  Is  nnfor* 
tunately  so  common  that  every  poson  la 
snppaaed  to  be  familiar  with  Its  symptoms. 
A  wltneas  who  confessedly  had  nevw  seen 
a  drunken  man  ought  not  to  be  allowed  to 
express  such  an  oplnton.  We  are  not  pre> 
pared  to  say  thai  in  this  case  a  foundation 
could  not  have  been  laid  that  would  have  en- 
titled thto  witness  to  expnm  his  4q»lnlon  aa 
to  whetho-  Bnos  waa  feigning  or  not;  bnt 
without  having  shown  any  prerlons  acqtmln- 
tsnce  with  him,— there  being,  as  the  witness 
says,  nothing  **nnnatural  about  him."  un- 
less -Wbat  he 'undertook  wtthout  hesitation 
to  describe  to  the  Joy  waa  sneh,— we  do 
not  think  there  was  enrar  In  refusing  to  re- 
ceive his  opinion. 

Dr.  Hyde  was  examined  as  a  witness  tor 
the  pislntlfp  In  rebuttal  of  the  defense  made 
by  the  defendant  Up<m  his  croes-examina^ 
tion  he  was  asked,  "Did  Mr.  Bnos,  in  your 
opinion,  have  concussion  of  the  brain  that 
night?"  The  question  waa  objected  to  as 
incompetent  Itrelevant  and  immaterial, 
and  not  inroper  cross-examination;  plaintiff^ 
counsel  remarking,  "I  have  not  gone  into  the 
expert  branch  of  this  case."  The  objection 
was  sustained,  and  the  defendant  excepted. 
It  was  evidently  the  understanding  of  the 
court,  aa  Indicated  by  plaintiffs'  counsel, 
that  this  witness  was  not  Introduced  or  used 
as  a  medical  expert  but  that  he  testified  to 
what  he  saw  and  did  the  night  of  tbe  fire  as 
to  facts  within  his  knowledge.  At  the  open- 
ing of  his  examination  he  was  Interrogated 
as  foUowa:  **Q.  State  to  the  Jury,  Dr.  Hyde, 
or  describe  to  the  Jury  Mr.  Bnos*  appearance 
wheA  yon  first  saw  him  at  the  depot"  It 
may  be  stated  here,  parenthetically,  that  on 
the  night  of  the  fire  Bnos  was  taken  from 
the  burning  building  to  the  depot  The  wit- 
ness' answer  was:  "After  I  arrived  at  the 
depot  Mr.  Enos  was  apparently  in  an  uncon- 
scious condition.  Now  you  wish  me  to  give 
the  medical  port?   Q.  Now,  sir,  I  want 
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70a  to  describe  the  condttton  Jturt  as  70a 
saw  him;  I  mean  without  the  medical  put." 
The  witness  then  testified  at  considerable 
length  as.  to  what  Gnos  said  and  did,  and 
'how  he  appeared,  and  what  was  done  bj 
witness  and  others.  He  was  not  asked,  nor 
did  he  state,  his  opinion  as  to  the  probable 
cause  of  any  symptom  or  appearance  to 
which  he  testified,  nor  did  he  give  any  the- 
ory as  to  the  nature,  extent,  or  effect  of  the 
bruises  and  scratches  which  he  said  he  found 
on  his  person.  He  gave  no  diagnostic  de- 
so^ption  of  his  condition.  He  stated  such 
facts  only  as  to  his  aw>earance  and  phys- 
ical condition  as  might  have  been  observed 
and  testified  to  by  a  nonprofessional  wit- 
ness. Under  such  conditions  the  defendant 
was  not  entitled  of  right  to  ask  the  witness, 
on  cross-examination,  whether  In  his  opin- 
ion Enos  had  concussion  of  the  txttln  that 
nlgbt,  and  the  court  committed  no  error  in 
disallowing  it  Upon  the  same  theory  we 
oTerruIe  other  assignments  of  the  same  na- 
ture, based  upon  the  exclusion  of  otho*  sim- 
ilar questions  to  the  same  witness. 

It  Is  further  assigned  as  aror  that  the 
court  declined  to  direct  the  Jury  to  return 
answers  to  two  specific  questions  suggested 
by  the  defendant  In  Refining  C9o.  t.  Mil- 
ler, (S.  D.)  47  N.  W.  9^,  we  held  that  the 
submission  of  spedflc  questions  to  the  Jury 
was,  under  section  BOei,  Comp.  Laws,  dis- 
cretionary with  the  court.  There  was  no 
error,  therefore,  In  such  refusal  What  we 
hare  said  upon  the  different  features  of  this 
case  covers  also  appellant's  objections  to 
the  Instructions  of  the  court  ffo  far  as  they 
seem  to  us  important 

,WbUe  there  are  a  number  of  close  questions 
In  this  case,  we  discover  nothing  in  the  rec- 
ord which  requires  a  reversal.  The  Judg- 
ment of  the  trial  court  Is  afllrmed.  AH  the 
Judges  concur. 


LONGFELLOW  v.  HcGREGOR  et  al. 
(Sopreme  Court  of  Minnesota.   Jan.  80;  1804.) 

BOSDS— COKniTlOKB— COXBTBDCTIOIT. 

A  certain  bond,  with  snretiea.  In  which 
the  condition  U  not  completelr  expressed,  con- 
steued.  In  connection  with  the  circnmstancei 
under  which,  and  tba  potpooe  for  which*  it  was 
execnted,  and  Md  to  be  good. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Homepln  coon- 
ty;  Thomas  Canty,  Judge. 

Action  upon  a  bond  by  Levi  Longfellow, 
only  surviving  partner  of  the  firm  of  Long^ 
f^ow  &  Russell,  against  William  M.  Mc- 
Chregor  and  others.  There  was  Judgment  for 
def&ndants,  and  plaintiff  appeals.  Reversed. 

Fred  W.  Reed,  fw  appellant  Victor  J. 
Wdsb  and  Bdson  S.  Gaylwd.  toe  reapond- 
enta. 

OILFILLAN,  a  J.  William  M.  McGregor 
applied  to  the  firm  of  Longfellow  &  Russ^ 


<tf  which  plaintiff  was  a  membw,  for  a  loaa- 
of  $2,200.  to  be  secored  by  a  mortgage  npoB 
real  estate,  with  fire  Insurance  on  the  build- 
ings upon  It  lu  the  sum  of  $2,000,  payaUe^ 
In  case  of  loss,  to  the  mortgagee.  The  loan 
was  made,  and  the  mortgage  to  secure  it 
executed  to  Russell,  and  fire  Insurance  ef- 
fected for  $2,500.  payable,  in  case  of  loss,  to 
the  mco^gagec.  The  loss  was  adjusted  at 
$1,175.14,  and  November  1,  1890,  paid  to 
Longfellow  &  Russdl,  the  lendo^.  The 
amount  so  received  was  paid  over  to  Mc- 
Gregor. In  consideration  of  the  execution  by 
him  as  principal,  and  the  other  defendant* 
as  sureties,  of  the  bond  sued  on  In  this  ac- 
tion, which  was  taken  for  the  benefit  and 
use  of  said  lenders,  as  owners  of  the  note 
and  mortgage,  and  to  keep  the  secnrl^  good. 
On  November  Sth,  Russell  assigned  the  note 
and  mortgage  to  plaintiff. 

In  accordance  with  the  well-known  general 
rule  that  an  assignment  of  a  debt  takes  with 
it  and  vests  in  the  assignee,  the  rls^t  to 
all  securities  for  the  debt  tiie  bond  passed 
to  plalntiflT;  and,  where  the  security  is  a 
txmd  with  sureties,  change  In  the  ownership- 
of  the  debt  and  security  does  not  affect  the 
contract  of  the  sureties,  so  as  to  release 
them.  The  obligatory  part  of  the  bond  Is  tn 
the  penal  sum  of  $2,000,  and  Is  expressed  in 
the  usual  form  at  bonds.  The  allied  d^eet 
Is  in  the  condition,  which  Is  as  follows:  "The 
condition  of  the  above  obligation  is  such  that 
whereas,  the  said  William  McGregor  has  ob- 
tained the  consent  of  the  said  Edward  Rua- 
sell  for  the  payment  to  htm  of  the  amount 
awarded  as  Insurance  for  loss  by  fire  on  the  lot 
hweinaftw  herein  described,  upon  the  expnea 
condition  that  he.  the  said  WlUlam  McGregor, 
shall  rebuild  and  fully  complete  the  dwelling 
house  upon  lot  numbered  t«i  (10)  In  Peaz^ 
sail's  addiUrai  to  Mlnneapolla,  Mlnneaota. 
according  to  the  plat  thereof  on  file  or  of 
record  In  the  ofQce  of  the  roister  at  deeds 
tn  and  for  the  county  of  Hennepin,  Minneso- 
ta, in  strict  accordance  with  the  appllcatioa 
for  the  loan  of  twenty-two  hundred  ($2,- 
200.00)  dollars  made  to  him  by  aald  Ed- 
ward Russell,  as  per  a  note  and  mortgage 
signed  by  said  William  McGregor  and  wife, 
of  date  August  first  1890,  and  that  such 
work  of  rebuilding  and  completion  shall  be 
done  within  ninety  days  from  the  date  at 
this  Instrument  then  the  above  obligation  to 
be  void;  oth^wlse,  to  remain  In  full  force 
and  virtue.**  The  objection  made  to  this  Is 
that  It  means  nothing;  that  Is,  It  does  not 
^press  the  condition^  the  performance  of 
which  wm  defeat  the  penal  part  of  the  bond. 
It  certainly  suggests  the  «nIsslon  of  scMue 
clause  or  words  necessary  to  make  It  foil 
and  complete.  On  a  first  reading,  without 
reference  to  any  of  the  circumstances  under 
which  ,it  was  executed,  the  impressloo,  ca- 
talnly,*ls  that  the  Instrument  Is  so  far  de- 
fective that  It  is  nulL  Rut  we  are  bound 
to  assume  that  tbe  parties  Intended  the 
Instrummt  to  be  effectual,  not  nugatory. 
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And  If  what  waB  Intended  as  Uie  condition 
may  be  ascertained  from  tbe  terms,  read  in 
connection  with  the  circumstances  under 
whidi,  and  the  pniposet  for  whldi,  as  shown 
by  those  circumstances,  the  bond  was  exe- 
cuted. It  most  be  snstalned.  When  we  take 
into  accoont  the  mortgage;  the  policy  of 
Insnrtnoe;  tbe  loss  payable  to  the  mortga- 
se^  the  firs,  and  psymoit  of  the  loss  to  the 
mortgagee;  and  what  is  recited  in  tiie  bcmd, 
—that  tbe  mortgagee  had  cmsented  to  pay 
the  mon^  or»  to  the  mortgagor  on  condi- 
tion that  the  latter  should  rebuild  within  90 
days.— tii«e  can  hardly  be  a  question  that 
the  bond  was  to  secure  the  rebuilding,  and 
that  It  was  flw  Intention  that  the  rebuilding, 
when  done^  slionld  be  In  Itea  at  the  penalty 
in  the  b(md;  in  ottux  wwds,  should  avoid  It 
To  thus  ascertiOn  what  the  parties  Intended 
by  tbe  instnunoit  executed,  la  strictly  con* 
■Istent  with  tbe  nde  that  a  surety  Is  not 
to  be  held  beyond  the  contract  he  has  en- 
tered lnto.>  What  contract  be  has  made  Is 
to  be  determined  tiie  same  rtftes  of  in- 
terpretation  as  are  applied  to  other  cmtracts, 
the  pnrpoM  being  to  aacvtaln  what  he  has 
bound  himself  to.  When  that  Is  ascertained, 
talB  obUgatlim  la  strictly  limited  to  It  The 
fattnre  of  the  principal  cAfligw  to  perfivm  the 
oowUtloa  irt  the  bcmd  gires  a  ri^t  of  action 
up<m  it  fbr  nominal  damages,  at  least  The 
court  below  held  that  the  plaintiff  could  not 
recom  at  aU;  so  the  question  at  the  meas' 
are  at  actual  damages  was  not  passed  on. 
Vaztous  ottier  otatJectlons  to  ^alntlff*s  right 
of  reoomy  are  made  In  the  respondoit^s 
brief,  but  we  do  not  see  enough  in  them  to 
require  particular  mention.  There  must  be 
a  sew  trial   Judgment  revsrsed. 

COLLINS  and  CANTY,  JX«  to6k  no  part 
in  tba  dedskn. 


IRISH  AMERICAN  BANK  LUDLUM. 

(Sivnnie  Court  of  MinneNta.    Jan.  SO,  1S&4.) 

Bas  Jinncii.TA— BxtaiKBio  Btidbmoi— Sovn- 
oiaacT  or. 

1.  When,  in  wder  to  make  a  Judgment  res 
adjndlcata  upon  IssueB  of  fact  In  another  ac- 
tion between  tbe  same  parties,  resort  is  had  to 
extrinsic  erldence,  to  sliow  that  such  issues 
were  actually  litigated  and  determined,  the 
judsment  record  not  showing  tliat,  It  must  be 
made  to  appear  that  the  determination  of  such 
Issues  was  necessarily  luToIved  in  tlie  dedrton 
resulting  in  tbe  Judgment 

2.  Evidence  on  the  trial  of  tbe  first  ease 
kM  not  to  show  that  the  issues  in  the  second 
sction  on  wliich  the  judgment  Is  claimed  to  be 
r«s  adjadicata  were  necessarily  determined. 

(tSyllabns  by  the  Court) 

Appeal  ftom  district  court  Hamepin  coun- 
ty; Robert  D.  Bussell,  Judge. 

Action  by  the  Irish  American  Bank  agahut 
John  Ludtnm  to  recover  on  promissory  notes. 
Judgmrat  was  ordM-ed  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 


Harrlaon  &  Noyes,  for  appellant  Reft.  Bv- 
bachek  &  Eealey,  for  respondent 

QILFILLAN,  a  J.  The  action  Is  upon  tw»- 
promissory  notes,  dated,  respectivdy.  No- ' 
vembOT  1  and  7,  1889,  and  signed,  "New 
York  Pie  Co.,  E.  J.  White,  Mgr.;"  the  claim 
of  the  plaintiff  being  that  "The  New  York. 
Pie  Co."  was  the  business  style  of  tiie  de- 
fendant, and  that  E.  J.  White  was  his  bosl- 
ness  manage:,  and   authorised  to  execoto^ 
promissory  notes  In  his  business  and  basi> 
uess  style.  Of  coarse,  thwe  could  be  no  to- 
corery  unless  these  facts  were  shown  to  ex- 
ist at  the  dates  of  the  notes.  To  estaldi^ 
that  these  facts  existed  at  those  dates,  tbe 
court  below  admitted  In  evidence  a  Judgment 
In  favor  of  the  plaintiff  in  an  action  by  tbi»- 
plaintiff  against  this  defendant  on  two  prom- 
ls8<H7  notes,  dated,  respectively,  December  2- 
and  18,  1880,  and  signed  as  these  notes  werev 
and  also  admitted  evidence  of  what  tock 
place  at  the  trial  of  that  action,  Inchiding  tbe^ 
erldaioe  Introduced;  and,  upon  the  thewy 
tbat  tbe  deta>mlnation  in  tiiat  case  establish- 
ed concluslTely  as  between  these  parties  that 
tiw  defendant  was  tbe  New  Tortc  Pie  Com- 
pany»  and  B.  J.  White  his  manager,  author- 
ized to  execute  promissory  notes  in  the  bosl- 
nees  <»  the  1st  and  7th  of  November,  It  di- 
rected a  verdict   for  the  plaintiff.  Prima- 
facie,  and  on  the  face  of  the  record,  the  de- 
termination In  that  case  settled  only  that  tbe 
status  alluded  to  existed  at  the  dates  of  the 
not^  In  that  suit  to  wit,  December  2d  anA 
18th,  and  that  would  in  this  case  be  Immate- 
rial. No  question  is  made  but  that  where- 
there  are  two  actions  between  the  same  par- 
ties, and,  though  the  causes  of  action  be  dif- 
ferent, there  are  directly  InvoWed  issues  of 
fact  common  to  both,  and  those  Issues  are- 
actoally  litigated  and  determined  In  one,  the 
Judgment  is  conduslve  on  the  same  issues  te- 
the  other.  Nor  Is  any  question  made  but 
that  extrinsic  evidence  may  sometimes  be 
admitted  to  show  what  the  actual  contention 
was  In  flie  action  first  tried,  and  that  then- 
was  necessarily  involved  In  the  detwmlna- 
tion  sometbing  more  than  Is  apparent  by  the 
record.  To  illustrate  this:   Suppose  it  i^pear- 
ed  from  the  evideuce  that  In  the  first  eC 
these  actions  tried,  the  real  contention  was 
whether,  by  reason  of  transactions  prior  to- 
November  Ist  the  defendant  became  tbe 
New  York  Pie  Company,  and  E.  J.  White 
his  manager  In  Its  business,  and,  that  behv 
found,  the  Jmy  had  nothing  furth^  to  d» 
than  iwesume  tiiat  state  of  things  to  continue  - 
until  December  2d  and  18th.  In  such  event, 
unless  the  doctrine  of  res  adjudlcata  is  to  be 
confined  within  much  narrower  limits  than 
courts  are  disposed  to  restrict  it  to,  the  de- 
tflrmlnatiott  would  be  conclusive  in  the  see- 
aad  action,  (this  action.)  that  the  state  oT 
things  BO  determined  existed  on  November 
1st  and  7th.  Of  course,  wh«i  we  rescurt  te- 
evidence  outside  the  record.  It  must  not  b» 
left  to  conjectures  that  a  fact  not  disclosed 
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by  tke  record  was  determined.  It  sbonld  ap- 
pear with  ctftatn^  tliat  the  court  or  Jury 
must  hare  found  the  fact  In  ord^  to  reach 
the  Terdlet  or  dadslOD;  in  other  'words,  that 
the  finding  of  the  fact  wu  necesaarlly  in- 
volved. 

We  have  carefully  examined  the  evidence 
In  the  caae  first  tried,  having  in  mind  that  It 
was  enoni^  to  sustain  that  judgment  that 
defendant  was  the  New  Turk  Pie  Company, 
and  White  hla  manager,  od  the  2d  and  18th 
December:  and  that  it  was  Immaterial  wheth- 
er that  status  existed  before  NoTembor  1st, 
except  as  it  mtgtat  be  necessary  to  find  Its 
existence  on  that  day,  tn  order  to  find  It  ex- 
isted December  2d  and  18th;  and  It  does  not 
appear  that  the  Jury  must  have  found  that 
It  existed  November  1st  and  7th.  The  evi- 
dence on  the  matter  was  of  acts,  transae- 
tints,  and  admissions  prior  to  Novembw  1st, 
and  of  acta,  transactions,  and  admissions 
sobaeqnent  to,  and  having  lefmnce  to,  the 
sttaatlon  anuieqiieiit  to  NoTember  7tb.  The 
latter  evidence  would  Justify  the  general  find- 
ing, and  we  cannot  say  the  jury  did  not 
make  Its  flndliv  upon  It  At  any  rate,  we 
cannot  say  they  found  that  the  status  ex- 
isted on  Novemtwr  lat.  It  was  therefwe  er- 
Tor  to  hold  the  Judgment  to  be  evidence  ot 
the  atatna  at  the  data  of  the  notes  here  In 
snlt  Order  rerened. 


HALL  T.  GETS  OF  ST,  PAUL. 
(SuprMne  Court  of  Minnesota.  Feb.  6,  1894.) 

EiRCTMENT  FOR  FOBTION  OV  BTKIET  —  EviDBNCB 

or  DsDiciTion  bi  Usxb— PLBu>un»— Absion- 
KSK-ra  or  Bkrom. 

1.  Under  an  alI«atSoB  la  an  answer  tliat 
the  city  has  a  presmptlTe  light  to  a  street,  in 
that  dnrine  all  of  .said  time  (for  20  years)  it 
"has  been  In  tMSsession  of  the  same,  antl  has 
improred  and  osed  the  game  as  a  pablic  street," 
evfdence  is  admissible  that  it  "used,  lupt  in  re- 
pair, and  worlced"  the  street  for  6  yean,  as 
Iffovided  In  sections  47.  48,  c  13,  Qen.  St  1878. 

2.  The  evidence  held  sufficient  to  support 
the  findings  and  judemait 

8.  A  certain  asngnment  of  wtor  omdd- 
ered,  and  M4  to  be  too  Indefinite  to  raise  any 
question  in  this  court 
(Syllabas  by  the  Court) 

Appeal  from  district  court  Bamsey  county; 
Kelly,  Judge. 

Action  In  ejectment  by  Hei^ah  Hall 
against  the  dty  of  St  Paul.  Defendant  had 
Judgment,  and  plaintiff  aitpeala.  Affirmed. 

Str^er  ft  Hocre,  fat  appellant  Leon  T. 
Chamberlain  and  Walter  L.  Chapbi.  for  re- 

spondent 

OANTT,  J.  Plaintiff  claiming  to  be  the 
owner  of  a  part  of  two  lota  in  the  dty  of  St. 
Paul,  which  WM  bdng  used  by  the  pubUe 
as  a  street,  brought  this  action  to  ed«ct  the 
public  and  have  restitution  of  aaid  part  of 
said  lota.  The  defendant  dty  answered  that 
said  part  **la  now,  and  for  more  than  twenty 
yeara  laat  peat  baa  be«i,  a  part  and  pwUtm 


of  a  paMlc  street  of  aaid  dty,  and  during  aB 
of  said  time  this  defendant  baa  been  In  pos- 
session of  the  same,  and  has  improved  and 
used  the  same  a«  a  public  atreet"  The  dty 
offrawl  aome  evidence  at  anch  prescrlptlre 
right  for  20  years,  but  the  court  below  did 
not  find  tbia  defeaae  to  be  eatabUabed.  Bid 
a  part  of  the  evidence  so  offered  was  artl- 
dent  to  tarove  a  right  in  the  dty  to  the  part 
of  the  lots  In  question  for  the  porpoeea  «t  a 
street,  under  sections  47,  48,  c.  IS,  Gen.  St 
1878,  which  provide,  "that  when  any  road  or 
portion  thereof  shall  have  been  used  and 
kept  In  repair,  and  weiiced,  for  rtx  yean 
coatlnnonaly  as  a  public  highway,  the  same 
shall  be  deemed  aa  having  been  dedicated  to 
the  pnMi<^  and  be  and  r«naln,  vntU  lawtaUy 
vacated,  a  public  bl^way,  whether  tlw  aame 
has  ever  been  laid  oat  aa  a  pabUc  hlgfawmy  or 
not"  Plalnllff  objected  to  th*  evldencse  be- 
ing received  to  cstabUsh  such  street  under 
this  statute,  as  not  being  admissible  under 
the  pleadings.  Tb»  ebJectlOTi  vraa  •oveinded, 
and  be  excepted.  We  are  of  tba  opinion 
that  tfala  waa  not  error.  It  set  ma  to  us  that 
an  allegation  "that  doilnff  all  4d  aaid  tlaw" 
(for  twenty  yeara)  the  defoidant  **haa  im- 
prvveA  and  used  the  same  aa  a  ptHUD  atreet" 
is  a  aafSdent  allegation  that  it  "osed,  k^ 
in  repair,  and  worked"  the  atreet  fttr  6  yeaisL 
The  allegation  that  It  'imprerved"  the  atrset 
would  not  alwaya  Indode  the  alle^tlan  tbai 
it  "r^kaired  and  wocked"  the  atreet  For  In- 
stancy If  It  was  a  new  street  that  had  n«vsr 
been  travded.  an  allegation  that  it  waa  "im- 
prored" would  not  mean  that  It  waa  *Ye- 
palred;"  but  If  it  la  being  conttaually  Im- 
proved, wliUe  It  la  being  ctmtliniaUy  nsed, 
those  Improvements  crast  seeessarlly.  In  part 
at  least,  consist  of  repairs.  Alleging  such  use 
and  improvement  for  20  years  is  ssffleleot 
to  admit  proof  thereof  for  6  yeara,  the  great- 
er indudlng  the  leaa. 

The  evidmve  was  suffldent  to  eataiUiab  the 
right  of  the  dty  under  this  statute,  the  court 
bdow  so  foimd.  and  we  are  of  the  opinloa 
that  the  judgment  should  be  affirmed. 

The  appdlant  assigns  as  error  that  the 
ooort  bdow  erred  hi  admitting  cridenes  ct  a 
commcm-law  dedication  of  the  land  In  ques- 
tion aa  a  street  aa  not  adrntaalUe  mder  the 
pleadings.  He  does  not  in  any  manner,  In- 
dicate what  particular  evld^ice  he  r^era  to^ 
and  the  great  maaa  of  the  evUlenee  received 
would  tend  to  prove  adverae  vaer,  as  wdl 
aa  a  dedlcutltm  by  the  abutting  owner.  Tlie 
assignment  of  enor  is  too  Inddlnltew  and 
ralaes  no  qneadMk  In  this  eourt  Judgment 


KNOBLAUCH  v.  OTTT  UF  UINNBAPOU& 

(Supreme  Court  of  mnnesota.    Jan.  90,  tSBL) 

iMoircTto!!— DtssoLDTiov— OrsKuro  SraBBXt— 
VAuorrr  ow  Faocaamiras— Nonas. 

1.  Case  hM  not  to  be  an  exeqitlm  to  the 
general  role  that  upon  a  fall  and  positive  dwlsl 
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\ff  WL  ■won  aiwwcr  of  the  •qnitlw  In  the  com- 
plalnt  a  tooaporarr  taj unction  will  be  diasolTsd. 

2.  The  decfadon  of  the  bodr,  to  which  !• 
eunmitted  the  determinatioii  whethw  rtreet* 
or  alleya  afaall  be  opened,  laid  oot,  straiKhtened, 
widened,  at  extended,  la  condasire  ae  to  the 
neeessitr  of  the  improvementB  and  of  taklnf 
private  real  estate  for  the  purpose. 

3.  The  commiBsioaere  anointed  the  dty 
council  porsnant  to  the  charter  of  Minneapolis 
to  ascertain  the  oompenaatlon  to  be  paid  for 
taking  private  property  for  tho  abova  purposes, 
to  wit,  five  freeboldefs  of  the  foXj,  no  two  of 
whom,  shall  reside  In  the  same  ward,  will  bt 
presumed  to  be  fair  and  hnpartial  for  the  pur- 
pose. 

4.  A  pnbUshad  notioe  of  the  meetins  of  the 
•commlsBioners  sufficienL  Town  of  I^Ie 
T.  Chlcaso,  H.  ft  Bt.  P.  R7-  Oo.,  (Mhtn.)  5017. 
W.  820,  distingaiahed. 

(Srllabos  bj  the  Oonrt) 

Appeal  from  district  court,  Hennepin  coun- 
ty; SeagraTe  Smlfli,  Jwlge. 

Action  by  Hattle  L.  Knoblauch  against  the 
•dtf  of  Minneapolis  to  restrain  tiie  prosecu- 
tion of  certain  amdemnatloD  proceedings. 
Prom  an  wder  dlBSolvIng  the  temp<H:ary  tn- 
JODCtloa  fsaned,  plalntlfr  appeals.  Afflrroed. 

^^ooner  ft  Tajlw,  ixa  uffS^^Hant,  David  F. 
fUmpson  and  L.  A.  Dona,  for  nqioadeBt 

OH^rHiliAN,  a  X  ^pe«l  fram  an  order 
TOcattng  a  temponi7  InjnnctkMi.  As  a  cen- 
«EBl  mle,  where  the  eqnltks  of  the  complaint 
are  fidly  lud  poatttTely  doiled  1^  a  swmd 
Answer,  a  temporary  injuoction  will  be  dls- 
solTed.  ^nwnile,  bawercr*  la  sot  Infledble; 
thare  are  exo^tloBa  to.  1^  (Plnao  t.  Hefld- 
flncer.  2B  Minn.  388;  12  N.  W.  8823  aa  wiiere 
tbe  drcniBStaiicea  are  nidL  aa  to  laad  the  • 
coart  to  bdlava  It  qndtft  probaUe  ttiat  the 
material  atatonenta  of  the  complaint  will, 
upon  a  final  hearing,  torn  out  to  be  tme, 
<Steea  t.  Zxm  82  Minn.  818,  20  N.  W.  241.) 
We  haTB  to  oontfder,  thea*  whetbs  the  eq- 
uities of  the  complaint  are  fully  and  post- 
tlTdy  denied  tiy  the  answer,  and,  tf 
whether  there  la  anything  to  take  this  case 
out  of  tbe  general  rule.  When  stating  tbe 
rule,  we  do  not  raftr  midy  to  fimnal  do- 
Dials,  for  though  the  aUegatlons  on  which  the 
equities  <tf  the  C(Hnplalnt  d^>«id  may  not 
be,  in  form,  fully  denfcd,  yet  If  tbe  answer 
affirmatirely  avers  filets  which  show  that 
the  allegations  ocf  Oie  cmnplalnt  are  untrue, 
then  tlie  equities  are  dvnled  within  Oie  rule. 
The  actioa  was  brought  and  the  temporary 
Injunctfen  Issued  to  restrain  the  city  from 
further  prosecuting  proeeedlngs  begun  \rf  It 
to  condemn  plalntllTs  real  estate  proposed  to 
be  taken  for  the  pnrpose  of  widening  a  pah- 
Uc  alley.  The  complaint  maltes  nnmeroiu 
objeotlons  to  the  le^nlity  of  the  proceedings, 
which  may  be  briefly  stated  thus:  The  alley 
was  wide  enough  twfore,  and  tbe  public  needs 
do  not  require  it  to  be  made  any  wider,  and 
the  proposed  taklug  of  plnlntifTs  property  Is 
unnecessary;  that  no  notice  of  tbe  proceed- 
ing has  been  given;  that  a  fair  and  Impartial 
tribunal  to  determine  the  damage  for  the 
taking  has  not  been  provided;  that  the  par- 
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sons  ivpotnted  tor  the  purpose  were  adected 
wtthottt  notice  to  plaintiff  or  hw  grantors; 
that  aiudt  posona  were  in  fact  partial,  and 
predetermined  to  allow  her  no  damages;  that 
the  proposed  taking  is  not  for  public  use, 
but  to  caRT  out  a  emtract  made  h7  ^  city 
with  certain  railway  companies,  by  which 
the  dty  agreed  to  make  a  street  Ccv  the  use 
of  snch  oompanlea,  at  least  40  feet  wide, 
(the  pn^oBSd  width  of  the  alleyO  and  the 
eonqiiaint  anegea  varlona  otbar  Irregulari- 
ties Id  the  proceedings^  The  answer  denies 
each  and  every  allegation  Jn  the  complaint, 
except  as  therein  admitted  or  qualified,  and, 
after  making  admission  of  some  of  the  alle- 
gations ta  no  Importance,  It  sets  forth  at 
length  all  tbe  ^nceedlngs  of  tiie  coundl,  the 
oonunlBBlaneni  appdntsd  to  determine  the 
danugea,  and  of  the  other  dty  officers  to* 
wards  the  widening  of  the  all^,  and  the  tak- 
ing of  property  Hox  the  pnrpose.  Aa  the 
plaintiff  could  easily  have  ascertained  wheth- 
er those  proceedings  were  had,  tt>ey  being 
matter  of  record,  and  as  there  was  no  ape- 
dOo  denial  of  any  of  them,  the  coort  vras 
jostlfled  In  asBomlng  the  facts  to  be  as  alleg- 
ed in  the  anawer,   Stees  v.  Krans,  supra. 

The  case,  then,  comes  to  tbe  question 
whether  there  was  any  sndi  defect  in  tbe 
proceedings  as  will  require  the  court  to 
anraat  them  by  Ininncthm.  nie  diarter  of 
the  dty  oHBunlts  to  the  dty  ooundl  the  mat* 
t«  of  laying  out  or  opening  new  streets  or 
alleys,  and  of  straltfitenlng.  widening,  w  ex- 
tending such  sa  may  already  exist  The  de- 
tsrmlaadon  of  the  ooondl  as  to  tbe  neoeatf  ty 
of  a  street  or  alley,  Ito  necessary  width  and 
ooorse,  and  conseqosntly  that  tt  Is  necessary 
to  take  private  real  estate  and  what  private 
real  estate,  Cor  the  purpose^  most  t>e  condu- 
slTe,  and  not  subject  to  be  reviewed  or  qnes- 
tioned  by  any  court  A  case  might  happen 
of  an  attempt  to  take  private  property  for  a 
use  so  undeniably  exclorivdy  private  that 
the  coorta  would  stcv  tt.  But  when  tbe  use 
la  pnhUe,  as  for  a  pabllo  street  or  alley,  the 
determination,  as  to  Its  necessity,  of  the 
body  to  which  that  qnestloo  Is  committed,  is 
oonduslve.  E}ven  If  ttie  allegations  trf  the 
complaint  stood  admitted,  there  Is  not  enough 
in  tliem  to  show  that  the  proposed  taking  la 
for  a  use  fficduslvely  private. 

We  have  examined  the  proceedings  set 
ftH-th  in  the  answer,  and  find  tliem  In  exact 
compliance  with  the  requirements  of  the 
charter;  so  we  will  not  go  over  them  at 
length,  but  will  refer  only  to  some  objections 
made  to  them  by  appellant  In  respect  to 
the  tribunal  to  appraise  the  damages  to  land- 
owners in  such  cases,  the  charter  provides 
that  when  the  council  sliall  bare  voted  to 
open  any  new  street  or  alley,  or  to  straighten, 
widen,  or  extend  an  existing  one,  It  "shall 
tben  or  afterwards  appoint  five  freeholders 
of  said  city,  no  two  of  whom  shall  reside  in 
the  same  ward,  as  commlaslonera  to  view  the 
premises,  and  to  ascertain  and  award  the 
amount  of  damages  and  compenaatton  to 
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be  paid"  ete.  Exception  la  taken  to  this, 
that  It  does  not,  in  express  terms,  require 
that  the  persons  appealed  shall  be  "fair  and 
Impartial."  The  legislature  assumed  that  the 
council  will  honestly  perform  Its  duty,  and 
that  the  way  prescribed  will  secure  fair  and 
Impartial  commlsslMiav;  and  we  must  inre- 
some  that  It  wUl,  Just  as  we  would  have  to 
do  if  the  same  duty,  to  be  performed  In  the 
same  way,  were  Imposed  upon  a  court  If 
the  landowner  abould  have  reason  to  hdleTe 
that  the  commlsstoners  appointed  are  not  In 
fact  fair  and  impartial,  his  remedy.  In  the 
first  Is  by  applying  to  the  comicll 

to  appoint  others;  and,  finally,  if  he  derated 
himself  aggiieved  hj  the  award  of  the  com- 
missioners, by  appeal  to  the  district  court, 
which  the  charter  glTss.  There  Is  nothing  In 
the  objection. 

Objection  Is  also  made  that  no  sufficient  no- 
tice of  the  proceeding  was  glren  plaintiff  or 
her  grantors.  They  were  not  entitled  to  no- 
tice of  any  proceedings  prior  to  the  meeting 
of  the  commissioners  to  ascertain  the  oom- 
poisaticm.  Personal  noUce  of  that  Is  not  re- 
quired. Notice  by  ptibUcati<«i,  as  required 
by  the  charter,  was  glren.  The  notice  re> 
quired  is  that  the  survey  and  plat  of  the  im- 
provement (reqidred  to  be  made  and  filed  be- 
fore such  notice  can  be  given)  Is  on  file  in 
the  office  of  the  city  clerk  for  the  examina- 
tion of  all  persons  Interested,  and  that  the 
commissioners  will  meet  at  a  time  and  place 
designated,  and  view  the  proptfty,  and  ascer- 
tain and  award  the  compensation,  eta  In 
this  case  tlie  Bnrrey  and  plat  were  filed,  and 
the  notice  a«  required  was  paUlsbed.  The 
objection  to  the  notice  Is  that  oa  the  filed 
plat  the  oidy  niuue  glTcn  as  tha  ovnsr  of 
plaintiff's  land  was  that  of  her  deceased  an- 
cestor, tlirougti  wbom  she  dertrea  titlfc  The 
charter  requires  the  engineer  making  the  sur- 
vey and  plat  to  show  in  It  the  name  of  the 
owner  of  eadi  parcel  of  property,  so  far  as 
he  can  readily  ascertain  the  some.  Bnt  It 
clearly  appeared  frmn  tbe  snrrsif  and  plat 
filed  ttiat  part  plalntUTi  propwty  was  to 
be  taken  for  wtdenlnv  the  alley.  She  could 
not  look  at  it  without  seefaig  that  Tba  case 
Is  Tery  different  ftom  Town  of  lorle  t.  Cbl- 
cagOk  M.  *  8t  P.  By.  Oo,.  <Mlnn.)  fi6  N.  W. 
820,  where  the  notice  was  held  void  because 
It  contained  neither  the  name  ot  tbe  land- 
owner nor  any  descrtptttm  of  or  rd!uence  to 
its  pnqmrty.  so  that,  iqma  reading  the  no- 
tice, It  might  know  Ite  property  was  to  be 
affected.  This  notice  was  good.  There  Is 
nothing  to  nggeat  the  case  to  be  an  excep- 
tlOD  to  tbe  nils  w«  bare  stated.  Order  af- 
firmed. 


DIBCEHOFF  t.  E.  FOX  A  00.  et  al. 
(Snpnme  Court  of  Minnesots.  Feb.  6,  ISM.) 
lionsaias— CoHTR&cT  Bblatis»  Ta 
When  an  owinisation  Issoing  a  lottery 
tkdket  puu  on  the  back  of  it  an  onr  of  a  re- 


ward to  any  pcmm  prodndng  any  woA  tleket 
whidb  has  not  been  prompdy  esshed 
organisation  on  presentatfcm  to  it,  Mi,  that 
■ach  offer  of  reward  la  founded  on,  and  made 
in  affirmance  of,  tbe  lUegal  contract  r^re- 
sented  br  the  face  of  tbe  bcket  and  to  secnre 
the  performance  of  that  contrset,  snd  Is  Itsalf 
iUegal  and  Toid. 
{SyUabus  by  the  Court) 

Appeal  from  district  oonrt,  Bam^  flom- 
ty;  Charles  D.  K«t,  Judge. 

ActliHi  J.  I>le<^off  against  B.  Fox  & 
Oa.  a  corporatkm,  and  others.  There  was 
judgment  for  plaintiff  by  default  and.  from 
an  order  denying  a  motion  to  set  aside  the 
same,  def^idants  appeaL  Revosed. 

W.  J.  Romans  and  T.  R.  Palmer,  for  appel- 
lants.  F.  O.  Sterens,  for  respondoit 

CANTY,  J.  This  Is  an  appeal  from  an  or- 
der denying  a  motion  to  set  aside  a  Judg- 
ment by  default  taken  against  tbe  members 
or  alleged  members  of  a  firm  or  organlaattai 
engaged  In  running  a  lott^,  and  bavins 
headquarters  and  an  t^ce  at  Kansas  caty. 
Kan.  The  motion  to  set  a^de  the  Judgment 
was  made  on  two  grounds:  First,  that  there 
was  no  service  of  the  summons  on  the  de- 
fendants; and,  second,  that  the  complaint 
does  not  state  facts  snffldent  to  constitute  a 
cause  of  action.  We  deem  It  necessary  to 
ctmslder  only  Hie  last  ground  of  the  motfom. 
Hie  complaint  alleges:  That  tbe  defendants 
"have  d(me  a  large  lottery  business  through- 
out tbe  United  Statea,"  and  '*to  promote  tbeir 
said  business"  offered  a  reward,  which  was 
printed  and  signed  on  the  ba(^  <^  each  tkA- 
et  and  oo  the  back  of  the  tldcet  In  questloK. 
as  follows:  "fl6.000.00  Reward.  We  hereby 
ott&e  a  reward  of  fifteen  thousand  dollars, 
through  the  Metropolitan  NatlMial  Bank  of 
Kansas  City,  Ha,  to  any  one  who  can  pro* 
dQce  a  prtae  ticket  bearing  onr  signature, 
which  has  not  been  promptly  cashed  upon 
presentatton  to  us.  No.  2  Central  avorae, 
Kanaas  City,  Kansas.  D.  Fox  A  Co.'*  Tliat 
the  defendants  did  not  conduct  any  drawing 
themselves,  but  used  tbe  drawings  of  tte 
Louisiana  lottery  on  which  to  award  tbdr 
prisea,  by  awarding  prises  on  tiie  nnmben 
on  their  tickets  oMrespondlng  to  those  which 
won  prises  In  such  XxmlBlana  lottoy.  That 
by  the  regular  drawing  of  the  Louisiana  lot- 
tery held  on  February  7.  1893.  Its  ticket  No. 
62.701  won,  and  that  1^^  reason  thereof  tbe 
ticket  In  question,  being  Hie  same  number  la 
defendants'  lottery,  won  a  [Mrlse  ot  115^000. 
That  on  February  21,  1803,  this  ticket  which 
had  been  sold  defoidants,  was  dtdy  pre- 
sented for  payment  at  th^  office,  aa  named 
in  said  <M&  of  reward,  and  paj^ent  re- 
fused. That  afterwards,  on  the  lOth  of 
Mandi,  1B88,  plaintiff  presented  the  tlAet. 
and  demanded  the  reward,  and  payment  ot 
the  same  was  also  refused.  And  thereupon 
plaintiff  brlnga  this  suit  not  tor  the  reoonreiy 
of  the  amount  of  the  prise  drawn  by  tlw 
ticket,  but  for  tbe  recovery  of  Qie  reward  so 
offered  on  the  back  ot  tbe  tldcet 
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OoanMl  Cor  nspondont  uses  that  it  wlU 
not  be  presumed  that  the  laws  of  Kansas 
pnUblt  tbe  aale  of  lottery  tlokets,  and  tbat, 
OTen  If  It  will  be  so  presumed.  It  does  not  ap- 
pear that  plaintiff  was  In  any  way  conneoted 
with  such  sale.  WhethM*  this  court  wOl  pn- 
■nmo  that  the  law  of  Ff"«flT  la  the  same  aa 
the  statute  law  of  this  state  against  lotter- 
iea,  or  that  the  common  law  as  to  lotteries 
exists  In  that  state,  It  Is  not  necessary  here 
to  decide.  We  will  cstalnly  presume  one  or 
the  other.  But  It  does  not  iwpear  Oat  the 
ticket  In  qneatlMi  was  sold  In  Kansas,  or 
where  It  was  cxM,  and  It  makes  no  dtflw> 
owe;  One  or  the  othor  of  these  prosump' 
tlQos  wHI  apply.  It  Is  true  that  it  does  not 
appear  whetiier  w  not  plalntlff  pnndiased 
this  lottery  ticket  or  made  the  gambling  oon- 
tract  r^resmted  hy  It;  and  counsel  argues 
that  this  (rffer  of  reward  was  not  Intended 
Cor  aooh  purcliasen  vt  lottery  tickets,  but 
for  the  general  pabUo,  as  distinct  from  such 
^irchasers.  By  the  terms  of  the  offer  of  the 
reward,  the  party  rislmtng  It  must  produce 
the  tldtet  In  rader  to  obtain  It  We  cannot 
presume  that  the  otter  was  Intended  only  for 
those  of  the  general  public  who  might  pick 
the  tickets  up  after  Ihe  purchase  of  them 
had  thrown  them  away.  We  must  presume 
that  the  In^tlM  was  to  glTe  the  holder  of 
a  lottery  tlofcet,  hidlrectiy.  a  si^posed  secu- 
rity toe  ^  payment  at  bis  inlse,  If  he  wim 
one,  which  he  could  not  get  directly  under 
his  gambling  contract  We  must  also  pre- 
sume that  the  plaintiff  holds  the  ticket  either 
aa  orlglitf  purchaser,  or  under  him,  so  that 
It  Is  tainted  with  lUegaUty  in  his  hands.  We 
are  of  the  oplnltm  that  the  ecmtraot  repre- 
sented by  the  offer  of  reward  Is  founded  mi. 
and  In  aJDrmanee  <tf.  the  fflegal  gambling 
contract  and  made  to  secure  the  perfwm- 
ance  ot  that  illegal  gambling  contract  and  Is 
ItaAlt  Illegal,  as  against  public  p<^cy.  Where 
the  holder  of  such  a  ticket  Is  not  allowed  to 
rocovw  on  the  contract  expressed  on  the  face 
(tf  It  he  wUl  not  be  allowed  to  turn  It  orer, 
and  recoTcr  on  the  contract  expressed  on  tiie 
bade  of  It  For  this  reason  the  order  ap- 
pealed from  should  be  reversed.  So  ordered. 


MS1R0HA14T  T.  WESTERN  LAND  ASS*N. 
(Supreme  Court  of  Minnesota.    Jan.  SO,  ISM.) 

COKSTITUTIONAL  LaW — PARTITION  OF  UNNECBS- 
•ABT  CoaPOEATB  PrOPBHTT. 

An  act  anthorislDg  any  stockholden  of 
a  prlTste  cozporation  to  require  that  the  leal 
property  of  toe  corporatioa  not  necessary  for 
the  transactlOD  of  its  business  and  the  payment 
of  ItJi  debts  be  appraised  and  partitioned,  so 
that  its  itockbolders  who  require  it  ■hall  hare 
cooTeyed  to  them  in  Beveralty  so  much  of  such 
property  as,  according  to  the  appraised  Talue, 
shall  bear  to  the  whole  proper^  so  appraised 
the  same  pr(QN>rtlon  as  the  stott  hdd  by  each 
bears  to  the  whole  stock  Issmd.  and  proridlng 
that  luoi  conveyance  shall  be  In  fall  of  their 
interest  in  the  property  so  appraised,  merely 
anUioriies  stoekhcdders  to  require  a  diTidaul 
of  profits  In  iwopwdr  Inrtesd  of  In  money,  and 


It  Impairs  no  rights  of  the  eotporatlon  or  of 
its  Btockholdm  ot  creditors,  and  m  not  unconsti- 
tutional. 

(SjUabus  by  the  Court) 

Appeal  from  district  court  St  Louis  coun- 
ty; J.  D,  Bnslgn.  Judge 

Action  by  St^hen  U  Uachant  admlnl» 
trator  and  trustee  of  Oie  estate  of  Frederick 
H.  Wolcott  deceased,  agafaist  the  Western 
Land  Association,  for  partition.  Judgment 
was  ordered  for  plalntlff,  and  defendant  ap- 
peals. Affirmed. 

Walter  Ayers.  for  appelant  WlUlam  B. 
Wright  for  respondent 

GILFILLAN,  0.  J.  This  defendant  was 
Incorporated  by  chapter  81  of  laws  passed  at 
the  extra  session  of  1857,  to  have  perpetual 
succession,  and  made  "capable  in  law  to 
hare,  pMsess,  sell,  convey,  and  enjoy  real 
and  personal  estate."  Other  provisions  of 
the  act  seem  to  contemplate  the  buying  and 
selling  of  real  estate  as  a  business  of  the  cot- 
poratlon.  though  It  was  also  authwized  to 
construct  on  Its  lauds  mills  for  the  manu- 
facture of  a  great  variety  of  articles.  Its 
capital  stock  was  fixed  by  the  act  at  $100.- 
000,  to  bo  divided  into  shares  of  $50  each, 
and  It  was  authorised  to  increase  the,  capital 
stock  to  $600,000  whenevw  It  ahoulil  deem 
the  same  necessary.  An  act  In  1868  contin- 
ued and  made  some  nnlmp(»^nt  changes  in 
the  act  of  1857.  Bp.  Laws  1871,  c.  140,  au- 
thorized any  stockholder  to  "compel  parti- 
tion and  conveyance  to  him  in  severalty  of 
bis  interest  in  any  of  the  real  estate  of  said 
company  which  has  been  surveyed  and  plat- 
ted as  a  town,  or  as  a  part  of  an  addition  to 
any  town,  or  any  other  real  estate  suscepti- 
ble of  division,  and  which  Is  not  necessary 
tor  the  conduct  of  the  business  of  said  com- 
pany, nor  required  tor  the  payment  of  Its 
debts,"  and  to  "require  a  division  or  dividend 
of  any  money  or  personal  assets  of  said  com- 
pany not  required  for  the  conduct  of  Its  busi- 
ness or  the  iMyment  of  Its  debts,"  and  au- 
tiiorised  him  for  that  purpose  to  bring  an 
action  in  behalf  of  himself  and  all  other 
stockholders  who  may  choose  to  come  In  and 
ask  for  like  partition;  provided  what  the 
complaint  shall  contain,  including  a  descrip- 
tion of  the  real  property;  that  any  stock- 
holder may  answer,  and  what  his  answer 
shall  contain,  and  what  the  answer  of  the 
corporation  shall  set  forth,  Including  the 
whole  number  of  shares  issued,  to  whom 
and  when  Issued,  and  a  statement  of  m<meys 
and  persuial  assets  on  hand,  and  of  all  mon- 
eys received  from  sales  of  property,  and  of 
all  payments  made  on  account  of  all  prop- 
erty purchased  tor  said  company,  and  of  all 
expenses  and  dlsbursemoits  made  on  ac- 
count of  said  company,  and  of  all  debts  and 
obllgatlMis  of  said  company,  and  of  all  prt^ 
erty  sold  or  contracted  to  be  sold,  to  whom, 
when,  and  terms  of  sale.  It  empowered  the 
court  to  determine  In  what  property  do- 
•erlbed  la  the  complaint  a  division  can  be 
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had  aa  In  this  act  piovided  tot;  that  mcb 
pr^rty  shall  bt  appraised,  aad  the  «ovrt 
shall  allot  and  aet  apart  and  cause  to  be  con- 
reyed  to  each  stockholder  asking  partition  an 
BiBoant  of  said  i^ropeily  which  at  Its  ap- 
praised ralne  shall  bear  the  same  proportloa 
to  the  appraised  ralae  of  the  whole  as  the 
stock  heiA  by  him  sustains  to  the  whole  stock 
legally  Issued;  and  prorlded  that  the  coo- 
Teyaoce  to  him  of  the  real  estate  so  allotted 
aball  be  In  full  of  all  further  tlgbt  on  his 
part  In  the  remalndw  of  the  ivoperty  out  of 
which  the  allotment  shall  be  made.  And  the 
court  was  also  empowered  to  make  such  fur- 
ther orders,  Judgments,  and  decrees  as  to  the 
payment  of  the  debts  of  the  ampanyt  and  as 
to  a  division  or  dividend  ot  the  moneys  and 
personal  assets  of  the  company,  and  any  oth- 
er  matter  pertaining  to  the  affairs,  business, 
property,  or  transactions  of  said  company,  or 
any  of  the  ofHcers  or  agents,  as  may  be  eq- 
uitable and  Just  and  prop^  for  the  protec- 
tion and  best  Interests  of  the  stockholders. 
We  have  made  this  full  statement  of  the 
provisions  of  the  act  of  1871  because  It  Is 
claimed  that  the  effect  of  those  proTlslons  on 
the  rights  of  the  corporatloa  and  Its  stock- 
holders and  creditors  Is  such  as  to  reaOat 
the  act  unconstltutlcmaL  This  action  Is 
brought  under  the  act  of  1871.  The  com- 
plaint sets  forth  facts  bringing  the  case  with- 
la  the  act.  Including  the  fftcts  that  the  wh<de 
numbn'  of  shares  Issued  was  4,000,  a  large 
number  of  which  have  been  canceled  by  con* 
reylng  to  the  holdns  real  estate;  that  the 
corpOTatlon  has  a  large  amount  of  real  es- 
tate of  enm^ous  valuer  the  greats  part  ot 
whl^  Is  uinecessaty  for  the  conduct  of  Ua 
business  or  for  the  jia^ent  of  Its  debts; 
that  Immense  profits  have  accrued  from  pur* 
chases  and  sales,  uid  the  stock  has  come  t» 
be  wMtfi  upwards  ot  $2,500  per  share;  and 
that  the  officers  have  withheld  from  the 
stodcholders  InformBtlon  as  to  the  true  €!»• 
ditloD  of  the  corpuiatliHi's  alfairs.  and 
fused  to  make  the  full  dividends  wUdi  have 
been  earned  and  received  by  It 

It  Is  dalmed  the  act  of  1871  Is  nnoonstlofe- 
tional.  because  It  Intpalrs— First,  the  obligoi- 
tloa  of  the  contract  between  the  state  and 
the  corporation;  saoond,  the  obligatton  of  the 
contract  between  the  coepaaUlQii  and  ita 
stockholders;  third,  the  obligation  of  tiie 
contract  between  the  corpwatiou  and  its 
creditors;  and,  fourth.  It  appropriates  the 
private  propoiy  of  the  cocpwatiiMa  to  uses 
purely  prlvata  If  the  act  were  Intended  to 
disable  the  corpwatkin  in  any  way  to  do 
the  business  or  to  hold  the  prop^ty  con- 
templated by  the  act  of  Incorporation,  m 
to  give  any  stockholder  rigbta  against  the 
coriKir^tifm  In  excess  of  those  oontemphited 
by  that  act,  or  to  devote  any  of  its  prop- 
erty to  purposes  not  within  the  Intent  of 
that  act,  or  to  take  away  the  remedies  ot 
Its  credltws.  It  would  be  open  to  the  ob- 
jections made  to  it  But  the  act  at  1871 
does  not  Intend  that  any  praperty  of  tha  oob» 


poratlDn  shall  be  divided  among  Its  stoek- 
hfddos  except  such  as  Is  In  ezcees  of  what 
is  necessary  to  the  conduct  of  Its  boldness 
and  the  payment  of  Its  debts.  Some  criti- 
cism of  the  act  Is  made  because  of  the  ns- 
snmed  ImpoBslbiMty  to  determine  how  mocta 
property  may  be  reqidred  ftff  paynent  of 
debts  and  how  much  necessary  for  the  con- 
duct of  the  business.  But  we  see  no  more 
difficulty  In  deto'ndnlng  those  "ttilngs  t^»p 
a  coiirt  of  Justice  often  meets.  As  to  the 
araonnt  of  property  neeeasaiy  for  tht  con- 
duct of  the  busIiWBS  the  act  of  laoorpom- 
tlott  furnishes  some  data  by  fixing  Uw 
amount  of  capital  stodC,  vi^cb  was  intatded 
to  be  the  world  og  capltaL  While  the  coort 
might  or  might  not  according  to  the  con- 
ditloD  and  ctrcnmstances  of  the  hnnliiini. 
limit  the  valne  of  the  pnpeety  to  be  retaUed 
for  the  oMidnct  of  the  Imalness  to  the 
amount  of  capital  stock,  yet,  as  the  act  does 
not  contemplate  that  the  authorised  w<Hrfc< 
Ing  capital  dutU  be  divided  among  the  stock- 
boMera,  the  court  would  probably  not  be 
Justified  in  learlng  with  the  corporation  prop- 
erty leas  In  value  than  the  face  value  of  the 
rtock.  What  was  the  pnrpoM  of  the  aet 
IncorpontiiHi?  It  was  to  Join  those  wte 
might  take  stock  In  a  legal  aafl  ortUMo!  en- 
tity to  tranaact  the  buelneai,  aay,  of  buying 
and  seUlng  real  estate,  in  the  Intemt  and 
for  the  twMAt  at  ttm  nloakhoidsm.  They 
were  to  be  enttded  to  the  profits  mt  the 
bnslnesi^  and  to  have  sach  profits  asason- 
ably  divided  aniMg  them  In  proportkni  t* 
the  omoant  ot  stock  held  fey  thdhi  nspee- 
tlvely.  Tbm  Is  notUng  in  ths  aet  nnggest 
Ing  a  right  In  the  oorpontlmi,  against  the 
^teat  ot  amy  sfeoddwider,  to  go  on  year 
aftar  year,  odAag  vroftta  to  oapttal,  and  ae> 
cnandattng  property  Indefinitely  as  to  ttae 
er  amonnt  A.  lav  far  anfticelng  diTldeads 
sot  or  profits  inndea  m  rlgkt  rastsd  In  tii« 
eorpontlon,  and  enftms  tlie  rWits  of  Iks 
stockholden.  Soeh,  In  eftect.  Is  the  net  of 
1S71.  It  coatun^atea  a.  distribution  «(  snly 
tkn  ^perty  wUcb  may  ba  assnmed  to  rep- 
resent, not  capital  stock  or  working  capital, 
bat  proflta  eanisd,  amang  the  staMkhaMeni, 
if  they  choose  to  recdve  tfa^  dividends  In 
tiiat  fwm.  Am  to  those  who  choose  to  tsfce 
their  dividends  In  intipoiy.  Instead  <tf  al- 
lowing the  ooEpacntton  to  torn  K  Into  cash, 
and  pay  them  In  that  totm,  no  dghts  an 
invaded.  Those  who  prefer  that  the  cor- 
poration turn  their  share  of  the  property 
representing  profits  into  cash,  and  pay  them 
In  that  way,  may,  under  the  net,  have  it 
so,  and  th^  cannot  complain.  It  Is  to  be 
assumed  that  the  court  can  and  will  adjust 
the  rights  ot  the  stodEbtrtdem  in  the  prop- 
&ty  subject  to  division  as  accorntdr  » 
though  It  were  cash.  Mo  rights  of  tlw  stodt 
holders  are  impaired,  and  no  stoekbolder 
can  complain;  and  we  fail  to  see  bow  ttie 
corporation,  which  Is  only  an  Ideal  thing  or 
entity,  representing  Cbo  stockholden,  can 
oomplaln  that  dlvidrads  ve  to  ba  made  In 
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property  Insteild  of  In  CfuAi.  SoppoBe  all 
the  BtockhoMen  sbonM  aTall  tbemselTea  of 
thta  act,  what  right  of  the  corporatldn  wonid 
be  thereby  ImiKiIrcd?  Nor  do  we  see  how 
an  act  requfrlng  dividends  to  be  made  in 
property  repreaentiDg;  profits  Impairs  the 
rigikts  of  creditors  any  more  than  wonld  an 
act  for  enforcing  dividends  from  profits  In 
the  shape  of  money  on  hand,  or  than  wonld 
the  act  of  the  corporate  offlcers  In  making 
audi  dlTMends.   Order  affirmed. 


JOHKSON  r.  LATBOURN. 
(Bmireme  Govt  of  Minnesota.  Jan.  80.  1884.) 

Ahjgkuent  roR  Bbkbtit  or  Cbkditob»— Sai.b 
BT  Assign  KE— C A  TSAT  Ehptob. 
L  There  is  no  Implied  warranty  upon  a 
•ale  1^  an  officer  tit  the  law. 

2.  An  uiignM  in  inaalrauT  is  mdk  ofi- 

oar. 

(SylUboa  by  the  Oonit) 

Appeal  from  district  court,  Hennepte  eom> 
ty ;  Seagrare  Smith,  Jndge. 

ActWn  by  Bdward  M.  Jotauna  agalDst 
Charles  Q.  Laybonrn,  assignee,  mcce  was 
jndgment  for  defendant,  and,  from  an  order 
denying  a  new  trial,  plalndff  appeals.  Af- 
firmed. 

As  aailciiee  of  ttae  Sloor  GHy  Saab  *  Doear 
Oompanr*  an  buotv^  nunofaetartnc  oi»d- 
pany,  defendant,  by  the  order  of  ewt,  sold 
at  public  anetiini  tin  property  of  iBaolvent, 
conslBtHiff  of  natcilato  on  baiid,  Imsea,  wa]^ 
mm,  reaft.  estatit  machtaiery,  ete.  At  ntch 
sale,  plBtntHF  pnrcbaaed  all  tbe  maefalnery 
tat  tke  traUdlBg  occupied  by  Insolveat  and 
afeo,  im  a  separate  bid,  tbs  real  estate  on 
wblcb  the  toaOdlnt  iras .  sktoated.  At  tbe 
time  0t  tfte  nle,  a  ■oitBaga  on  llie  real  «rtate 
lud  been  (tnvdOMl,  and  tbe  ccrttflcate  of 
■ale  mu  beld  by  one  J>.  R  loron.  PUdntttC 
did  not  redeem  tbe  premiaes  from  tbe  mort- 
gage sale,  and,  wben  be  nndertook  to  remon 
tb9  madrinery,  Lfon  vefased  to  allow  Mm  to 
tike  tiie  boiler,  engine,  steam  pvmp,  etc., 
ctalmtag  the  same  aa  a  part  of  the  realty 
ponftased  by  him  at  tbe  mortgage  sale, 
natetur  13ien  brons^  tbis  actton  against  the 
aa■lgnel^  to  lecorer  the  rahie  of  the  artldes 
•f  machinery  retained  by  I^on,  dalnring  ttkst 
Ms  purchase  itf  tbe  same  was  separate  and 
disUnet  from  tbe  porebase  of  the  equity  of 
redeai(vtloa  tn  the  real  estate. 

Johnson,  Leonard  ft  McCnne.  for  appellant 
Kellogg  &  Laybourn,  for  respondent 

GILPILLAN,  C.  J.  As  the  sale  of  tbe  real 
estate  and  of  tbe  personal  property,  bad  at 
tbe  same  time,  passed  the  title  to  the  articles 
saed  for  in  this  action,  whether  they  were 
personal  property  or  flxtin-es,  and  as  posses- 
sion was  delivered,  the  action  can  stand 
only  on  the  proposition  that  there  was  an  Im- 
plied waiTanty  that  the  articles  were  mov- 
ables, and  not  fixtures,  so  as  to  be  covered 
1^  tbe  mortgage  on  tbe  real  estate.  As  tbe 


buyer  knew,  as  well  as  the  seller,  the  diar- 
acter  of  the  property,  It  may  be  doubted 
that,  had  the  sale  been  by  a  private  person, 
any  warranty  as  to  Its  character  could  have 
been  Implied.  But  It  Is  well  settled  that  In 
judicial  sales  the  rule  caveat  emptor  applies. 
Barron  v.  Munin,  2X  Minn.  374.  The  rule 
also  applies  to  official  sales;  that  Is,  sales 
made  by  and  as  officers  of  the  law,  such 
as  sheriffs,  constables,  etc.,  under  writs  of 
execution,  though  they  are  not  strictly  Ju- 
dicial. The  Monte  Allegro,  9  Wheat.  616;  Wor- 
thy V.  Johnson,  8  Ga.  230;  Hensley  v.  Baker, 
10  Mo.  1S7;  Chapman  v.  SpeUer,  14  Q.  B. 
^1;  Morgan  v.  Fencher,  1  Blackf.  10; 
Rodgers  v.  Smith,  2  Ind.  626;  Bostick  v. 
Winton,  1  Sneed,  525;  Tates  v.  Bond,  2  Mc- 
Oord,  3S2;  Bashore  v.  Whlsler,  3  Watts,  400; 
Davis  V.  Hunt  2  Bailey,  412;  Stone  v. 
Polnto-,  6  Mnnf.  287.  In  case  of  sudi  sales, 
official,  as  wen  as  judicial,  the  buyer  Is,  un- 
less the  officer  assumes  to  do  more,  bound 
to  know  tiiat  tbe  latter  sells  only  what  he  Is 
authorized  to  sell,  and  to  sell  It  Just  as  it  is. 
An  assignee  under  the  Insolvent  law  Is  an 
officer  of  the  court  His  title  and  all  bis  acts 
are  official.  Order  affirmed. 


SAUBB  T.  TRABQBB. 
(SnprcBie  Oonrt  of  ftOnnesota.  Feb.  1,  ISM.) 
Rkplxtix— Dawaoss--Bufficibhot  or  EviDx:ics. 

Svidence  idd  to  jasti^  the  verdict  (rf 
Ae  iury,  exc^  aa  to  vune. 
(3rUsbtt8  bj  the  Coort) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Thomas  Canty,  Judg&   

Action  by  Otto  K.  Saner  agafust  WSlam 
Traegee  to  recover  posaesirion  of  personal 
jffoperty.  There  was  Judgmrat  fior  idahrtUF, 
and  defendant  appeals.   Oonditlottal  nder. 

X.  E.  Byrnes  and  J.  T.  Byrnes,  for  appel- 
lant. Otto  K.  Sauer  and  Leon.  X.  Obamber- 
Iain,  for  respondai^ 

BtTCK,  J.  This  action  was  brou^t  to  re- 
cover the  possession  of  personal  property, 
or,  In  case  possession  could  not  be  had,  then 
for  the  value  thereof.  No  writ  of  r^evln 
Issued,  and  plaintiff  did  not  take  or  obtain 
actual  possession  of  tbe  pr(^>erty.  TTpon  the 
trial  the  plaintiff  recovered  the  foHowtng  xer- 
diet:  "We,  the  Jury  In  the  above-ratltled 
action,  find  for  the  plaintiff  and  against  the 
defendant,  Wllfiam  Traeger,  for  tbe  poasee- 
sion  of  the  following  described  personal  prop- 
erty, described  in  the  complaint  herein,  to 
wit,  "horse,  harness,  quarter  and  knee  boots, 
sulky  and  runners,  or  the  sum  of  $297,  the 
value  thereof.  In  case  recovery  cannot  be 
had.'"  One  of  the  error?  assigned  by  the 
appellant  Is  that  there  ts  not  suffidait  evl- 
di^nce  to  auppwt  the  verdict  and  upon  this 
point  It  Is  claimed  that  there  Is.  no  evidence 
in  the  case  to  prove  or  establista  the  value 
of  the  property  in  controvrasy,  <a  any  part 
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of  It  TUs  omteDtlon  the  appelant  must 
be  conceded  to  be  true.  We  do  not  dlsoovar 
aoTtblsg  In  flie  record  iqpon  tbe  sabject.  and 
it  was  error  to  allow  a  rerdlct  In  an  action 
of  this  kind  to  be  rendered  for  the  value  of  the 
property  In  ocmtrDTeray  irttbout  proof  that 
the  property  was  of  atnne  Talne^  and  of  anf- 
fldent  value  to  jnstuy  the  rsdict  of  the 
Jury.  Tbe  exhibits  refwred  to  In  the  erl- 
dence  were  not  of  sncSi  a  character  that  U 
Introduced,  could  hare  been,  as  betweoi  the 
partlaB»  any  evidence  of  Talne.  But  they 
were  not  offered  or  rec^Ted  as  eridence  la 
tbe  caa&  It  Is  not  neceesdry  that  there  be 
a  new  trial  of  any  Issue,  eizcept  as  to  tb0 
valne  of  tbe  ptissferij.  The  case  la  remanded 
fw  a  new  trial  upon  the  question  of  value 
only,  nnlen  the  i»lalntlff  decta  to  waive  that 
part  of  the  verdict,  and  consents  to  taXe 
Judgment  for  the  return  of  the  property. 
The  case  La  remanded  accnrdingly. 

OANTX.  J.t  took,  no  part  In  12ils  ^^rfrf^ 


JOBNSON  V.  NORTHWBSTBRN  BCUT. 
UFB  INS.  CO. 
(So^rune  Ooort  of  Mhwesota.  Feb.  1,  18M.) 
IWAMOT— COXTRAOT— DisArnBiuitaB. 

Where  an  intent  17  yean  old,  obtains 
a  policy  of  Insnranee,  apOD  which  he  pari  the 
premium,  and  makert  several  ■emiannnal  pay- 
ments daring  his  minority,  but  disaffirms  the 
contract  immediatdy  npon  his  becoming  of  full 
age,  and  otten  to  snrrender  Ihe  policy  to  the  In- 
surance company,  and  demands  the  retnm  of 
the  money  K  paid,  he  can,  in  can  of  tefosal, 
maintain  an  action  for  its  recovery. 
(Syllabns  by  the  Court.) 

Appeal  from  district  court  Hennepin  coun- 
ty; Seagrave  Smith,  Judge. 

Action  by  Martin  C.  Johnson  against  tbe 
Northwestern  Mutual  Life  Insurance  Com- 
pany to  rescind  a  policy  of  insurance  and  re- 
cover the  amount  paid  as  premiums.  From 
an  order  overruling  a  demorrer  to  the  com- 
plaint defoidant  appeals.  AiBrmed. 

Loak,  Bonn  ft  Hadl^,  for  awellant  Vn^ 
man  P.  Lane  ud  W,  H.  Krins*  tor  lespoaA- 
ent 

BUOK»  J.  On  tiie  2Stb  day  ta  October* 
1888,  the  plaintiff,  Jobnacm,  who  was  then  a 
mlnw,  17  years  (fld,  obtained  a  ptdlcy  of  in- 
sunmce  tm  his  own  lUO  In  the  Northwestern 
Mutual  Life  Insurance  Company,  this  defend- 
ant toe  the  sum  of  $lflO0t  In  orasidmitkm 
of  tbe  payment  by  blm  of  ttw  premium  of 
$23.29,  and  the  semiannual  payment  of  a  Uke 
sum  to  defendant  en  or  betbre  mxm  of  ttie 
25th  daya  of  Octobw  and  April  tbweafter  In 
each  and  every  year  during  tbe  continuance 
of  tba  pidlcy,  via.  for  20  jam.  He  made 
dght  semiannual  paymenta  amounting  to  the 
total  sum  ot  1186.82,  and  Immedlatdy  ttan- 
after  plaintiff  attained  his  majority,  or  full 
age  of  21  yeara;  and  tiiereupcm,  on  tbe  21at 
lUj  of  December,  1892,  be  duly  served  upon 


•aid  defendant  his  notice  In  writing  that  he 
bad  azrived,  at  his  majoctty.  and  tiiat  ha 
dected  to  avoid  tbe  contract  of  Insurance 
between  the  defendant  and  Idmsdf,  and 
offered  to  return  said  policy  to  the  defendant, 
and  demanded  of  the  deCmdant  that  it  le- 
tom  to  him  the  moneys  which  be  had  paid 
to  said  company,  amounting  to  tbe  sum  above 
named,  which  the  defendant  refused  to  do, 
wtaereviKm  be  twougbt  tbSM  action  to  recover 
ot  the  defendsnt  the  amount  ao  paid,  upoa 
the  groond  that  he  was  an  Infant  at  the  time 
of  the  execution  of  the  said  ccmtzact  and  dar- 
ing tta  times  when  he  made  ttie  semlannasi 
payments  as  berdn  stated.  The  d^endant 
inteiposed  a  demnrror  to  tba  phdntlff^  com- 
plaint Qpon  tbe  ground  that  tiie  complaint 
did  not  state  fads  sofltdent  to  oonatltate  a 
cause  of  action.  The  court  bdow  overruled 
tbe  demurrer,  and  the  defendant  appealed  to 
thia  court  Bi  Its  monorandnm  tbe  court  be> 
low  gave  aa  its  reason  for  ovMTUllng  tbe  de- 
mnrrer  that  "tills  cmitract  of  Insurance  was 
not  benflfldal  to  tiie  Insmnd;  It  was  for  tiM 
benefit  of  third  persons."  We  do  not  see 
how  tbe  court  fell  into  such  an  error,  for  the 
plain  provisions  of  the  policy  show  desriy 
that  It  was  for  the  benefit  of  the  plaintiff  tac 
it  eziveady  iwdVldfls  that  at  tbe  end  at  20 
yeara  the  poll<7  la  pa^Ue  to  blmaelf  If  ilv- 
ingv  and  after  10  years  be  could  share  In  the 
cmnpany'a  snrpHis,  aooocding  to  usage,  at 
each  distribution,  nntn  all  contributions  to  the 
surplus  funds,  found  In  the  course  of  making 
such  coQtrlbntions  to  have  arisen  from  the 
policy,  should  have  been  returned.  After 
three  or  more  annual  premiums  were  paid  In 
cssli.  If  be  made  defhiilt  In  tbe  paymort  of 
any  pronlvm  on  the  day  it  became  due,  he 
was  entitled  to  a  pald4v  noivartkipattaig 
policy  for  as  many  twmtleth  parts  ot  the 
original  sum  Insured  as  there  were  complete 
annual  premiums  so  paid.  There  were  also 
other  bneflts  which  he  would  receive,  which 
we  need  not'  fortiier  apedfy  partteolariy. 
But  notwithstanding  the  wrong  reason  glvea 
tbe  Mai  court  for  Its  dedskn,  If  tbe  de- 
dslon  was  correct  It  must  stand.  Hm  ques- 
ttoo  of  tbe  proper  constractlon  of  omtraeis 
between  an  Infant  and  an  adult  is  freqnentiy 
<ne  of  great  dUBcnl^.  The  poww  whkh 
exists  upon  the  part  of  an  infant  to  Insist 
up«i  the  potormanoe  of  a  contract  wtddi  Is 
for  hl>  benefit  and  to  repudiate  one  irtiidi  li 
against  his  interest  necessarily  resolti  In  tids 
oonditioa  of  affairs,  and  tbe  only  method  for 
courts  to  deal  with  such  questlnis  la  to  ap- 
ply so  far  aa  poBslUe  tbe  legal  or  eq^iltable 
rules  to  eacb  case  as  it  may  present  Itsdif  for 
Jadldal  detnmlnation.  The  Infirmities  whldK 
are  alw^s  attoidant  upon  infancy  are  so 
many,  and  present  themselves  in  so  many 
different  phases,  that  the  law  must  neces- 
sarily throw  Ita  protection  around  them,  au'l 
allow  them  to  avoid  acta  which  are  obviously 
Injurious,  and  which  are  broni^t  about  by 
tbdr  own  Imprudent  conduct  or  by  tbe  evil 
designs  Qt  others.   But  there  are  contracts 
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■wde  by  Infanta  which  are  ralid  and  binding 
upon  them,  anch  aa  contracts  for  n«ceMarl«6. 
It  la  conceded,  bowers*  th*t  tbls  amtract 
la  not  one  coming  within  the  term  "neces- 
aarlea."  and  It  muat  alao  tw  conceded  that 
tbsn  waa  no  traud  <ui  the  pert  of  the  de- 
fttodant  whweb7  the  plaintiff  waa  indnced  to 
enter  Into  this  contract  of  insurance. 
does  the  question  of  delay  on  the  part  of 
plaintiff  in  disaffirming  this  contract  eater 
Into  the  case  for  discussion  or  for  detennina- 
tion.  If  he  Iiad  a  right  to  disaffirm  the  con- 
tract at  all.  It  was  done  promptly,  and  with- 
out delay,  after  he  attained  his  mojori^. 
Was  this  contract  rold  or  roldabie?  We  are 
of  the  opinion  that  it  was  not  void.  It  waa 
tor  the  benefit  of  the  Infant  That  la  to  say, 
construing  it  In  accordance  with  the  well-xin- 
derstood  busineaa  prlndplea  and  practical  ex- 
perience of  the  age.  It  ahoold  be  deemed  one 
benefldal  to  Urn.  Like  all  business  ven- 
tures, even  among  adolta,  It  might  prove  dis- 
aatroua  or  it  might  be  of  benefit  to  the  plain- 
tUC  It  was  the  ordinary  policy  of  Insurance 
upon  the  usual  terms,  and  In  a  solvent  com- 
pany. At  least  no  suggestion  la  made  to  the 
contrary.  Waa  the  poUcy  voidable,  and,  if 
■0,  was  It  of  that  character  which  would  not 
imly  permit  the  plaintiff  to  defend  against  the 
Cfdlection  of  anything  further  on  the  policy, 
but,  by  reason  of  his  Infancy,  entitle  him, 
when  arriving  at  his  majority,  to  collect  back 
whatew  be  bad  paid  while  an  Infant?  We 
are  of  the  opinion  that  the  contract  was  void- 
able. Bven  if  the  contract  waa  beneficial  to 
him  while  he  was  an  Inf^t.  In  the  sense  that 
It  be  retained  It  there  might  be  certain  con- 
tingendes  which  would  arise  whereby  he 
would  be  entitled  to  receive  the  actual  bene- 
fits mentioned  in  the  poUcy,  yet  he  does  not 
seek  to  retain  the  policy,  or  claim  any  actual 
benefits  under  Ita  terms,  dther  at  presMit  or 
In  the  fature.  All  that  he  could  return  or 
•urender  up  he  offered  to  do  at  the  very 
earliest  opportunity  after  arriving  at  full  age. 
He  has  secured  no  money  or  property  under 
It  or  by  virtue  of  Its  terms,  and  no  consldera- 
tkMDL  other  than  the  contingent  one  which  we 
bave  mentioned.  He  lias  not  squandered 
anything  which  be  has  received  from  defend- 
ant He  retains  nothing  either  of  actual 
value  or  any  right  In  no  way  has  he  ap- 
propriated any  of  the  tmlta  ot  the  contract 
to  his  own  advantage,  nor  does  he  seek  to  do 
■0.  The  defendant  has  had  the  use  of  the 
nKMiey  paid  It  for  several  years.  As  between 
the  two  inrtlee,  the  defendant  so  tai  has 
profited  the  contract  If  the  plahitiff 
nooeeds  In  this  action,  the  defmdant  suffera 
DO  leas  or  damage  exc^t  to  return  to  plain- 
tiff Just  what  It  got  of  him  while  an  Infaur. 
It  did  not  obtain  the  money  of  the  plaintiff, 
It  Is  tme^  throng  deceit  frand,  or  conceai- 
mmt  of  any  fact  nor  In  any  way  Impose 
1^»oa  the  inftmt  but  It  did  obtain  and  receive 
a  fond  bdonging  to  him  which  It  wtta  not 
necessary  for  him  to  part  with.  This  was 
done  at  a  time  when  the  law  adjudges  him 


incapable  of  detwminliiff  whethir  it  waa  for 
his  ben^t  or  not  To  leave  this  qoeatkn  of 
making  contracts  to  the  immature  Judgment 
of  Infants  wbo  ara  eaally  Influenced  or  mis- 
led, and  frequoitiy  to  tbdr  great  injury,  and 
thai  have  the  courts  ctmtlnnally  called  upon 
to  decide  whether  the  contract  was  ct  sacb 
a  beneficial  nature  to  the  Infant  that  it  nd^t 
be  enforced  against  him,  would  lead  to  an 
endless  variety  of  decltions.  The  interest  of 
the  Infant  will  be  best  subserved  by  holding 
such  contracts  voidable.  It  Is  a  rule  which 
can  be  appropriately  applied  In  this  case,  for 
the  plaintiff  has  p^ormed  all  that  can  be 
reasonably  asked  of  blm  to  do.  We  have 
examined  many  of  the  anthwltles  cited 
the  counsel  for  the  appellant  In  tbtfr  brief, 
but  we  are  of  the  opinion  that  the  rule  here- 
tofore laid  down  in  this  court  is  the  correct 
one  to  follow,  and  Is  applicable  to  this  case. 
Miller  V.  Smith,  26  Minn.  248,  2  N.  W.  942; 
Conrad  r.  Lane.  20  Minn.  SHO,  4  N.  W.  600. 
The  order  appealed  from  Is  afllrmed. 


BABTON  St  at  V.  LOVBJOT  at  aL 
<Snia«ms  Court  ot  Minnesota.  Feb.  1,  18&4.) 
PowiB  or  BuBviviNo  Pakthsb — Bali  or  Rbal 

ESTATB. 

When,  in  ease  of  the  death  ai  a  part- 
ntr,  there  la  not  enough  personal  property  to 

K7  the  firm  debts,  then  the  snrviTing  partner 
8  the  right  to  sell  sufBcient  real  property  for 
■nch  purpose;  and  If  he  does  so  In  good  faith, 
and  for  a  valuable  conald«ation,  but  without 
first  obtaining  an  order  from  the  court,  such 
sale  itasseB  the  equitable  Utie  of  the  premises 
to  the  purchaser,  and  the  devisees  or  heirs  can 
be  conqtdlsd  to  convi^  the  legal  title. 
(Syllabns  by  the  Court) 

Appeal  ftom  district  court.  Crow  Wing 
county;  Q.  W.  Holland,  Judge. 

Action  by  A.  B.  Barton  and  Jeremiah  J. 
Howe,  partners  as  I.  J.  Howe  &  Co.,  against 
Hannah  A.  Lovejoy,  Frank  Lovejoy,  and 
others,  to  determine  adverse  claims  to  real 
property.  From  the  judgment  rendered, 
Frank  Lovejoy  and  others  appeal.  Affirmed. 

Little  &  Nunn,  for  appellants.  Letm  B. 
Lorn  and  Jackson  &  Atwatar,  for  respond- 
eatM. 

BUCK.  J.  The  plaintiffs  brought  this  ac- 
tion to  determine  the  adverse  claims  of  the 
defendants  to  certain  vacant  premises  situ- 
ated In  the  counties  of  Cass,  Itasca,  and 
Grow  Wing,  In  this  state.  It  is  alleged  In 
the  complaint  that  plaintiffs  are  the  owners 
In  fee  of  such  vacant  premises,  and  they  ask 
that  the  tiUe  be  determined  to  be  in  them, 
and  fwevw  quieted,  and  that  the  defendants, 
and  each  of  them,  be  enjoined  and  barred 
from  asserting  any  claim  whatever  In  or  to 
sold  lands.  The  defendants  Frank  L.  Love- 
Joy,  Lorin  K.  Lovejoy,  Arthur  Lovejoy,  and 
Mary  E.  Winston  answered,  and  the  other 
defendants  were  In  default  Mary  E.  Win- 
stem,  in  hw  separate  answer,  alleges  that  she 
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Is  th»  owBor  nt  three  ttairtr-aeoond*  of  aal'l 
pramUws.  and  the  other  three  def^dants,  In 
tbdr  answer,  cdaim  to  be  the  owners  In  fee 
of  three  tMrty-eeconds  of  the  premises.  On 
and  prior  to  Jaxniary  SS,  1886,  the  premises 
In  question  were  part  of  the  partnorsfalp 
property  and  assets  of  the  Arm  of  J.  J.  Howe 
&  Co.,  but  at  said  time  the  legal  title  to  said 
land  was  held  as  follows:  An  nndlrlded 
three-eighths  by  Sumner  W.  Fambam,  an  on- 
dlvlded  tbree-^hths  by  James  A.  Lorejoy, 
and  an  undivided  two-elsfaths  by  Jeremiah  J. 
Howe,  one  of  these  plalntlfTs.  The  firm  of 
J.  J.  Howe  &  Co.  then  ccnslsted  of  the  part- 
nership firms  of  Faruham  &  Lorejoy,  own- 
ing a  one-sixth  Interest  In  Its  property  and 
bu^esB,  and  said  J.  J.  Howe,  who  owned 
a  twoel^ths  Intwest  In  Its  said  iwoperty 
and  bualneas*  and  the  firm  of  Famham  & 
Lorejoy  omristed  of  those  two  parsons,  who 
each  owned  a.  half  Interest  tiiereln,  both 
firms  being  engaged  In  the  lumber  business. 
LoT«jo7  died  Intestate  January  28,  1886.  and 
said  J.  J.  Howe  and  O.  a  Merrlman  and 
Wlnthrop  Young  were  the  executors  of  said 
will,  which,  by  its  terms,  authnlzed  said 
executors  to  close  op  and  settle  the  said  co- 
partnership business  of  Famham  &  Love- 
joy,  and  to  with  said  Famham  In  the 
executhm  of  all  contracts,  deeds,  and  mort- 
gages and  other  papers  and  Instruments  that 
might  bec(Mne  necessary  for  the  s^  of  the 
lands  of  said  Famham  A  Lor^oy.  and  for 
the  doing  of  such  other  acts  as  ml^t  lie  by 
said  executors  deemed  necessary  and  ad- 
visable in  regard  to  the  buriness  ot  said  part 
no^p.  The  wlU  was  duly  probated,  and 
by  its  t«ms  made  the  d^endants  irtio  hare 
answered  the  devisees  of  said  James  A.  Love- 
joy.  At  the  time  ot  the  doitlt  ot  said  Love- 
his  estate  and  the  firm  of  Famham  4b 
Lovejt^  were  Insolvent,  and  the  firm  of  J.  J. 
Howe  ft  Co.  was  largely  In  debt  On  the 
11th  day  of  May,  1887,  the  plaintiffs  entaed 
into  a  partnerslilp  under  the  firm  nameof  J.  J. 
Howe  &  Co.,  and  about  the  15th  day  of  May, 
1887,  said  Famham,  as  surviving  partner  of 
said  James  A.  Lovejoy,  proceeded  to  settle 
up  the  butineas  of  said  firm,  and  to  this  end 
he  mM  to  phrinHffs  all  the  interest  (tf  sold 
Famham  ft  Lovejoy  In  said  firm  and  In  tlie 
firm  of  J.  J.  Howe  ft  Oo.  as  it  existed  at  the 
0me  of  said  Lov«joy*8  death,  and  prlw  to 
the  date  of  said  sale,  for  the  sum  of  988,000, 
and  irtiich  sum  was  said  Famham  ap- 
plied to  the  paym^t  of  the  debts  of  said  firm 
tA  Famham  ft  Lovejoy,  and  the  inemlses  so 
8(dd  are  a  part  of  the  copartnership  i^operty 
of  J.  J.  Howe  ft  Oo.,  these  plaintitb.  The 
execators  of  said  Lovejoy,  jc^tly  with  said 
Famham  and  his  wife,  executed  a  deed  to 
these  plaintUb,  In  form  conveying  to  them 
the  legal  Interest  In  said  lands  h^  by  said 
Famham  ft  Lovejoy  at  the  lime  of  said 
Lovejoy's  deaOi.  The  court  below  tound  as  a. 
fact  that  such  ssle  was  made  in  good  faith, 
Ujt  the  best  price  obtainable,  and  tot  the  best 
interest  of  said  firm  of  Famham  ft  Lovejoy. 


The  final  account  of  flie  ezecuton  was  duly 
settled  In  probate  court,  and  they  made  re- 
turn to  said  court  that  no  money  or  property 
had  been  received  by  fhern  from  the  assets  of 
the  firm  of  Famham  ft  Lorejoy,  as  the  same 
was  Ins<^vent  It  does  not  appear  that  these 
defendants,  or  any  of  them,  or  any  credlbir. 
ev^  in  probate  court  or  elsewhere  objected 
to  the  sale  made  by  Famham  as  surrlTiag 
partner  to  plaintiffs,  nor  to  the  transfer  of 
the  property  of  Famham  &  Lovejoy  to  plain- 
tiffs. Up<m  these  facts  the  court  below  found 
for  the  plaintlffB,  and  decreed  that  the  de- 
fendants had  no  right  en-  title  as  against  the 
plaintiffs. 

We  are  of  the  opinion  tliat  ttm  decision  of 
the  lower  court  was  correct,  and  should  be 
affirmed.  We  shall  not  attempt  to  enter  hito 
a  full  discussion  of  aU  the  various  questions 
dtscuBsed  by  the  respective  coonsd.  It  Is 
elementary  that  whoe.  In  case  <Ht  the  deaUi 
of  a  partner,  there  la  not  enou^  personal 
prop^ty  to  pi^  the  firm  debts,  then  the  snr^ 
virlng  partner  has  a  right  to  sen  the  real 
estate  of  the  firm  to  do  sOl  If  he  s^  the 
real  esteto  <tf  the  firm  for  tlie  purpose  of 
paying  the  firm  debts,  without  first  obtain- 
ing an  order  from  the  court,  and  makes  sncb 
sale  In  good  faith  and  tor  a  valuable  con* 
aldeiatlon,  thai  such  sale  passes  the  equita- 
ble title  bi  the  premises  to  the  purchaser.  In 
this  case  thve  does  not  appear  to  have  bees 
any  bad  faith  on  the  part  of  the  surviving 
partner,  nor  that  he  has  squandered  any  of 
the  proceeds  of  the  ssl^  nor  tn  sny  manner 
diverted  the  omslderatlon  received  firom  the 
Just  payment  of  the  partnership  debts.  The 
inroperty  seems  to  have  been  sold  fx  Its  f  aD 
value.  The  firm  was  luq)des8ly  luaolrent, 
and  It  was  not  only  the  rl^t,  Imt  the  duty, 
of  the  surviving  partnw  to  seill  enough  prop- 
erty to  pas  ^  debts*  If  be  had  not  done 
this,  the  debts  ooidd  have  hem  collected  by 
due  process  of  law  If  there  wwe  suflldent 
assets,  and  the  OLiai  property  allied  to- 
wards paying  the  firm  debts.  It  the  snrvir* 
"ng  partner  sold  the  premises  tn  good  faith, 
and,  as  the  court  b^w  found,  tot  tiie  best 
price  obtainable,  no  Injury  could  possibly 
have  resulted  to  the  defendants.  Aithoogli 
the  surviving  partner,  Fornham,  sold  the 
premises  without  an  order  of  the  court,  yet 
the  heirs  have  no  right  to  come  In  and  defeat 
ttie  equlteble  title  which  passed  uptia  tbs 
sale.  The  devisees  or  heirs  in  such  case  can 
be  compelled  to  ccmvey  the  I^al  title,  or,  at 
In  this  case,  the  court  properly  adjudged  and 
decreed  the  title  to  the  premises  to  be  In  the 
plaintlflb  as  against  the  defmdants.  In  the 
case  of  Shanks  v.  Klein,  101  IT.  &  IS,  the 
law  Is  stated  thus:  "Real  estate  pordissed 
with  partnership  funds  tor  partnership  p^^ 
poses,  though  the  title  be  taken  In  the  In- 
dividual name  of  one  or  both  partners.  Is,  la 
equity,  treated  as  personal  property,  so  far 
as  necessary  to  pay  the  debts  of  the  partner- 
ship, and  to  adjust  the  equities  <tf  the 
partnos;  and  tor  this  purpose,  in  cose  of  the 
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deatb  ot  om  ot  th«  partners,  ttie  sarrlTor 
can  aell  ttw  ruCt  wUto  so  ritnated;  and, 
thougb  )a  Gamnot  aatkvey  the  legal  title 
whicli  passed  to  tbe  heirs  or  derlaee  of  the 
deceased  partner,  bis  sale  InTests  tbe  pur- 
chaser wlOi  the  eqnltable  ownersblp  of  the 
real  catatB,  and  tka  right  to  eompti  a  coa- 
Tejance  of  the  title  from  the  Ua  or  devisee 
hi  a  conrt  o£  egnlty.**  See*  also,  Hanson  t. 
Uetcalf.  46  Mtniu  28.  48  N.  W.  4:0.  The 
power  and  antborlty  which  the  law  confers 
npon  a  snrrl-vliiff  partner  appears  to  be  qnlte 
fun  and  extensive  for  the  performance  of  all 
the  btutoeaa  neoeasary  to  a  enmidete  settle- 
ment  of  the  concern.  As  against  heirs  or 
devlBees  ot  tbe  deceased  partner,  he  has  fliU 
control  of  the  partnoshlp  property.  In  this 
case  these  does  no^  as  we  have  s^,  appear 
to  haTe  been  bad  faith  on  the  part  of  the 
snrrlrlng  partner,  and  this  atatemgit  fs 
strong  cmflnned  1^  tbe  fact  that  tbe  tbree 
ttecutors  Joined  with  him  hi  the  couT^utoe 
to  the  plaintltEB.  The  answer  does  not  al- 
lege any  fraud  or  bad  faith  va  the  part  of 
the  snrrlTlng  partner  or  Uie  axecntora.  It 
was  his  dnty  to  proceed  without  unnecessary 
delay  to  setlte  the  partnership  affairs  In  the 
beat  possible  manner  for  an  parties  bitarest- 
ed.  As  bis  poWCTs  were  ocHnmensnrate  with 
bta  poritloa,  and  there  does  not  appear  to 
hare  been  any  misconduct  npon  bis  part,  the 
Judgment  oi  tbe  court  below  Is  affirmed. 


TATLOB  T.  WHITNBT. 
(Bopreme  Oowct  of  lOnaMota.  Fek  1,  IBM.) 
L*<awt— Wius  CovanrvTSB. 

Wtiere  a  party  has  rimt  npon  hU  dalm 
or  cause  of  action  for  a  period  of  more  titaa  33 
years,  irithont  any  reasonable  explanation  of 
the  catse  of  dday,  the  claim  shonla  be  deemed 
stale,  and  his  laches  oonstltnte  a  bw  to  his 
■uintainiBff  an  action  thereon. 
(Syllabvs  fay  tb»  Onvrt) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Charles  M.  Fond,  Judge. 

Action  on  a  contract  by  Sarah  Taylor 
agnlnst  Hugh  M.  Whitney.  Tb»e  was  judg- 
ment for  defendant,  and  lAafailiir  appeals. 
Affirmed. 

O.  J.  Cahal^,  for  ^peUant  Jamas  D. 
Shearer,  for  respondent 

BUCK.  I.  There  la  so  Uttle  saerit  In  the 
jdalntUC's  claim  herein  that  we  shall  not 
Miter  Into  a  very  extenaiTe  fflscnsslon  of  the 
▼ariona  qneetions  discussed  by  counsel.  In 
JuBifc  18S6,  WUUam  Taylor,  the  husband  of 
the  iOahttUC  owned  the  lots  In  questloii,  sltOr 
ate  tai  Taylor  ft  Oo.'s  addition  to  the  TlUafce 
of  WlnmuL  and  tbey,  as  husband  and  w:fe, 
«n  the  llth  day  of  Jnna^  1830,  by  deed  of 
won-anty,  conveyed  the  lots  to  one  Sdwfai 
Foster.  On  the  same  day,  Poster  executed 
an  Instrument  In  writing  to  said  William 
TB^or,  whl^  the  plaintiff  dalma  was  a 


mwtgage,  and  the  defendant  insists  that  it 
was  a  oondttlonal  sale  of  the  same  premises 
bacik  to  To]^-  AH  of  the  foregolng^  Instru- 
ments were  at  once  didy  recorded  In  the  of- 
fice of  the  register  of  deeds  of  Winona  coun- 
ty. On  October  1,  ISBO,  WIHlam  Taylor  cer^ 
tified  that  all  of  the  conditions  of  said  In- 
stramoit  from  Foster  to  I^ylor  bad  been 
complied  with,  which  oertlflcate  was  on  the 
mar^n  of  the  record  of  tbe  Instrument  tai 
tbe  reglBtv  of  deeds*  office  <st  tbe  said  coun- 
ty Hi  Winona.  Nothing  forOier  appears  to 
bare  been  dmie  by  WUUam  Taylor  or  bis 
wife  in  regard  to  the  premises  until  October 
29,  188»,— a  period  of  more  flian  33  years, 
—when  th^,  by  qidtcbdm  deed,  In  form  cou- 
rted said  premises  to  one  A.  H.  Welsh,  who, 
together  with  his  wife,  on  the  same  day,  oon- 
Teyed  the  isemlaes  back  to  this  plaintiff,  the 
wife  of  tbe  said  WIHlam  Taylor,  and  they, 
on  May  1, 1898,  entered  into  a  contract  with 
defendant,  wheret^  he  iHombed  to  pmnAate 
said  premises  ot  plaintiff  and  bar  husband 
for  Uie  sum  of  1800,  fdo  <tf  whldk  was  paid 
down,  and  the  balance  was  to  be  paid  May 
IS,  iSBS;  and  thereiQKm  plaintiff  and  her 
husband  were  to  execute  and  deliver  to  de- 
fendant a  warmnty  deed  <tf  the  prendses, 
except  as  to  taxes  and  tax  tifles.  Plain- 
tiff ctalroed  to  be  rea<^  at  ttie  time  and  place 
to  perform  ber  part  4^  the  contract,  but  that 
defendant  rufueed  to  perform,  and  plain- 
tiff brought  suit  upon  a  clause  in  tiie  con- 
tract, whieh  is  as  foUows:  "U  Is  mutually 
agreed  that  If  the  party  of  Ihe  second  part, 
CO  or  before  May  15,  1898,  iHuHl  neglect  to 
take  said  title,  w  pay  said  money,  that  then, 
and  In  that  event,  the  partieeof  theflrst  pwrt 
shall  have  tbe  <^on  to  dtber  twlng  action 
ftir  the  spedfle  performance  ot  this  agree- 
ment, or  to  maintain  action  thereon  for  dam- 
ages; and  to  that  end  tbe  parties  nratnaDy 
agree  that  ttie  sum  of  one  hundred  dollars, 
In  addition  to  the  cmislderation  fhle  day  paid. 
MmD  b«^  and  hereby  is,  declared  and  fixed 
as  tiw.amouBt  ot  ssld  dam^es,  and,  by  this 
agree aaont,  shall  be  cenridered  as  liquidated 
damages."  The  alleged  gronnd  ot  deftnd- 
antlB  reftesl  to  perform  Is  ttutt  Bdwln  Pos- 
ter, to  whom  plsintiff  and  her  husband  had 
oonreyed  the  premises,  by  warranty  deed, 
on  June  11,  18B6,  had  <m  July  27,  1887,  oon- 
veyed  the  same  premises  to  one  Smith,  by 
deed  of  warranty,  and  that  fftnn  -time  to 
Hmet  during  a  period  of  many  yean^  mn- 
vUng  from  1867  to  1886,  several  different  par- 
ties ha4  purchased  and  conreyed  the  same 
premises,  and  recorded  their  Instruments  of 
conveyance  In  the  office  of  the  register  of 
deeds  of  said  comity  of  Winona,  the  last 
deed  thereof  being  to  one  Rising,  In  Sep- 
tember, 1880. 

It  is  not  necessary  toe  us  to  determine 
wbetlur  the  Instrument  executed  by  Foster 
to  T^lor  was  a  mortgage  ot  conditional  sale 
of  tb»  iwemlses.  WlllUm  Taylor,  the  bt»- 
bond  of  plaintiff,  and  from  whom  she  de> 
rires  title,  has  been  guilty  ot  great  lacbes 
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-dtulng  one-tbird  of  a  century,  in  remaining 
«Uent,  and  permitting  others  to  acquire  deedt 
to  this  property,  from  time  to  time,  and,  from 
the  admitted  facts,  paying  valuable  omBider- 
aUon  therefor;  and  the  plaintiff  Is  In  no  bet- 
ter condition  and  has  no  better  rights  than 
tker  husband  had.  His  dalm  to  the  premises 
had  become  stale,  and  It  does  not  seem  to 
lure  become  purified  by  Its  transfer  to  the 
.^aiutifl,  nor  by  the  manner  In  which  the 
<aae  comes  before  ns  now,  and  the  com-t 
l>elow  very  projterly  denied  the  {dalntHTs 
■claim  to  relief.  The  land  Is  situate  In  Wl- 
-oona  county,  where  the  suit  ought  to  bare 
been  brought,  but  It  was  commenced  and 
tried  in  Hmnepin  county,  without  objection, 
and  the  husband,  after  sleeping  upon  his 
rights  for  33  years,  transfers  the  property 
to  his  wife,  and  then  both  enter  Into  a  pe- 
culiarly worded  contract,  and  agree  to  per- 
<«nn  its  conditions  within  15  days.  No  at- 
tempt semis  to  have  been  made  to  bring  In 
•mny  of  the  other  purchasers  of  the  premises, 
-and  especially  the  lAst  one,  Rising,  wbo  has 
-a  deed  thereof  on  record,  dated  in  18S6.  No 
attempt  La  made  upon  either  side  to  adjust 
ttae  equitable  adverse  rights  of  other  claim- 
ants to  the  property.  Nether  is  there  any 
«xplanatl<m  of  this  long  d^y  on  the  part 
■  of  the  Taylors  to  wake  up,  and  prevent  other 
vurchasers  from  paying  valuable  amaidera- 
tktns  for  the  premises  during  a  long  period 
-of  years.  The  plaintiff  and  bet  husband 
liave  been  guilty  ot  such  laches  in  r^;ard 
to  the  premises  for  such  a  length  of  time 
that  we  do  not  think  that  the  ends  of  justice, 
ia  tiie  strict  doctrine  of  equity,  require  us 
4»  reverse  the  decision  of  the  court  below. 
In  Wood  on  Limitations  (volume  1,  t  60)  the 
rule  laid  down  In  r^rd  to  this  class  of  cases 
Is  stated  as  follows:  "Courts  of  equity  havu 
always  discouraged  stale  demands  by  refus- 
ing to  enforce  them  when  the  j>er8on  setting 
-tt  up  has  lost  his  moral.  If  not  his  legal,  right 
-to  enforce  them."  It  is  true  the  defendant 
'does  not  claim  under  any  of  the  grantees  of 
Bdwln  Foster,  but  the  parties  hereto  agree 
upon  such  a  state  of  facta  as  to  impute  laches 
t»  plaintiff  and  her  husband,  under  whom 
-ahe  claims  title.  These  admitted  facts  would 
t«ader  the  title  to  the  ivemlses  doubtful  and 
wmarketable,  and  make  the  contract  sued 
«pon  nonenforceaUe.  The  doctrine  of  laches, 
-and  the  refusal  of  courts  to  enforce  stale  de- 
mands, does  not  always  depend  upon  the 
atatnte  of  limitations,  but,  in  a  great  meas- 
we,  upon  the  peculiar  circumstance^  attend- 
■Immc  each  case,  and  upon  the  nature  of  the 
-dalm,  and  whether  the  delay  has  been  un- 
«<ea80Dable.  In  a  case  in  the  United  States 
aopreme  court,  Fullw,  J.,  says:  "The  doc- 
trine of  laches  Is  based  upon  the  grounds  of 
'public  policy,  which  require,  for  the  peace 
-ef  society,  the  discouragement  of  stale  de- 
flnands."  Mackall  v.  Gasllear,  137  U.  S.  5S6, 
11  Sup.  Ct.  178.  We  concur  In  the  dedaloo 
the  court  below,  and  the  Judginent  appeal- 
-«d  tvom  Is  affirmed. 


SANDWICH  MANUF'a  00.  T.  BABU 

(Si^teme  Ooort  of  Mtnnasota.  Feb.  1,  isni.l 

Abatbmbnt— Pbkdbnot  or  AonoH  iv  Aaorua 
Stats— JcnsHBNT—CoLUTsaAi.  Araok— Idle- 

ITATIOH— ClBRIOAL  EbUOK. 

1.  The  peadencT  of  an  action  In  tiie  state 
of  North  Dakota,  between  the  same  partias, 
and  for  the  same  cause  of  action,  does  not 
abate  another  action  pending  In  this  state. 

2.  A  judgment  of  the  tinlted  States  eireoit 
court  for  the  dlBtrtet  of  Minnesota  itands  oo  Um 
same  footing  as  a  domeatlc  Judgment  of  a 
ooort  of  record  In  this  state,  and  cannot  be  Im- 
peached in  a  collateral  proceeding,  unless  a 
want  of  jnrisdictimi  vroears  affizmatlT^  on 

record. 

3.  Where  an  action  Is  commenced  190a  a 
Judgment  within  10  years  from  the  time  of  lis 
rendition,  It  may  be  maiatained  and  cnnptatad 
after  the  uqaration  of  such  10  years. 

4.  Whoa  the  true  name  of  a  defendant  la 
"Jasper  W.  Barl,"  and  as  such  Is  Inierted  la 

I  the  summons,  complaint,  and  Judgment,  but  the 
marshal's  return  of  serrice  on  the  back  of  the 
summons  states  that  he  served  It  upon  the 
witbln-named  "Joseph  W.  Eari,"  the  error  wiU 
be  deemed  a  clerical  oa^  and  will  not  inTalldata 
the  Judgm«it  record. 
(Eb'Ilabus  Uy  die  Court) 

Appeal  from  district  court,  Hennepin  coon- 
ty;  Seagrave  Smith,  Judge. 

Action  by  the  Sandwich  Manufacturing 
Company  against  Jasper  W.  Earl  on  Uie  Judge- 
ment There  was  judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Taylor  A  Woodward,  Cor  appdlant  Spooa* 

er  &  Taylor,  tor  respondent 

BUCK,  J.  This  is  an  action  brought  upon 
a  Judgment  rendered  and  dm^eted  la  the 
United  States  drcuit  court  for  the  district 
of  Minnesota  on  the  12th  day  of  March,  18S3. 
wherein  the  same  parties  wef«  there  i^alntlff 
and  defendants,  respectively.  In  Febmary. 
;  1693,  a  transcript  of  the  Judgmmt  was  dnly 
filed  and  docketed  in  the  office  of  the  clok 
of  the  district  court  of  Hennepin  county. 
Minn.,  and  thereafter,  and  before  the  ex- 
piration of  the  period  of  limitations  for  brlnc- 
Ing  actions  upon  Judgments,  the  plaintiff, 
upon  leave  of  the  district  court  of  said  coun- 
ty for  that  purpose  duly  had  and  obttioed, 
commenced  this  action  for  the  purpose  of  re- 
viving the  Judgment,  and  preventing  the  run- 
;  ning  of  the  statute  of  llmltatimis.  Service 
of  the  summons  was  obtained  upon  defend- 
ant Earl,  but  the  other  defendant  Hanson, 
was  not.  a  rodent  of  this  state,  and  no 
service  of  summons  was  made  upon  him  in 
this  action.  The  defendant  Earl  appeared 
I  and  answered  separately,  admitting  the  gen- 
!  eral  Jurisdiction  of  the  United  States  drcuit 
;  court  for  the  district  of  Minnesota,  and  Its 
jurisdiction  between  dtlsens  of  any  otlhT 
state  of  the  United  States  and  citizens  of 
the  state  of  Minnesota;  and  that,  at  the 
time  that  said  judgment  was  so  recovered  in 
the  last-named  court,  the  defendants  were 
partners  under  the  firm  name  of  Eiarl  A  Han- 
son, doing  business  as  such  at  Fergus  FaDs, 
in  ttae  state  of  Minnesota,  and  that  plaintiff 
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wHa,  and  stm  1m,  a  copartner.  The  JefanflMt 
Barl  howew,  denied  tbat  he  waa  erer  per- 
sonally aerved  with  a  sommona  In  the  origi- 
nal action,  at  that  It  was  erer  serred  npon 
Urn,  and  dmled  ttiat  fiiece  was  an7  record 
of  any  lodi  aerrlce  or  of  any  auch  aetu»  or 
jndgment  against  him  In  the  aald  United 
States  drcnlt  court,  and  denied  that  be  had 
any  noUoe  or  knowledge  of  aald  aU^id  ao> 
tlw  or  of  aald  Judgment  prior  to  the  aerrlce 
'Upon  him  of  the  aommona  In  this  action.  He 
also  alleged  that  there  waa,  at  the  time  of 
anaweilng,  another  action  pending  In  the 
■district  court  In  the  county  of  Gaaa,  In  the 
state  of  Dakota,  between  the  same  partlea, 
and  for  the  same  canse  of  action  aa  that-  In 
the  complaint  In  this  action  set  forth.  Plain- 
tiff, In  Ite  repljt  admitted  the  poidlng  of 
aoch  action,  but  alleged  that  In  aald  action 
it  had  never  been  able  to  obtain  aerrlce  of 
the  Bummons  upon  this  defendant,  Barl,  and 
that  It  could  not  be  made  vfion  him.  After 
the  plaintiff  had  filed  its  reply  In  this  action. 
It  mored  to  strike  oat  the  defaidant's  an- 
-flwer  aa  false,  frivolous,  and  sham,  and  for 
Judgment  against  defendant,  which  motion 
was  based  upon  the  pleadings  in  this  action, 
■the  affldarlte  ot  plalntiff'B  attomeya,  and  the 
anttaentteated  copy  of  the  Judgment  ndl  and 
Judgment  on  which  this  action  was  brought, 
which  motion  was  granted  by  the  court  be* 
■low.  No  ooontw  affldarita  or  eridenoe  of 
any  kind  waa  produced  by  defendant  on 
Jills  motion.  This,  on  the  part  of  the  defend- 
ant, la  a  collateral  attack  on  the  Judgment 
rokdaed  in  Uie  United  Stitea  circuit  court 
It  Is  not  a  direct  attaA  uptm  the  Judgment 
tor  the  eipren  pmpow  of  """""'"g,  racat- 
ing,  setting  It  aside,  or  In  any  manner  mod- 
ifying It  or  api^liv  for  a  decree  to  enjoin 
its  ezecntlon.  The  anawer  almply  deniea  the 
•existence  of  any  such  record,  and  seeks  to 
inqwadi  Ita  rezltr  by  such  doital  without 
tb»  slightest  intimation  of  ftaud  or  miatairfl,, 
except  that  he  denies  that  he  erer  had  any 
notice  of  such  proceeding  and  alleges  that 
no  summons  was  ever  served  upon  him.  But 
-this  is  not  the  proper  method  or  proceeding 
for  the  defendant  to  test  the  ralldlty  of  the 
record.  If  the  proceedings  whereto  the  origin 
nal  Judgmoit  waa  obtained  were  trxaA' 
ulent,  he  bad  Ua  remedy  to  proved  directly 
tn  the  same  action,  and  hare  the  question 
tried,  and.  If  fraudulent,  hare  the  Judgment 
racated.  It  seuua  strange  that  pmonal  «nt- 
Ice  was  made  upon  his  partnor,  Hanson,  and 
Judgment  ottered  against  both  defendants 
in  March,  1883,  in  the  United  States  drcuit 
court  of  this  state,  and  that  he  nero-  knew 
of  It  nntn  the  commencement  of  this  actlmi. 
Bat  assuming  this  to  be  true,  be  bad  hia 
-reniedy,  and  could  hare  acted  at  once  when 
this  action  waa  commenced,  and  could  have 
made  application  tax  opening  the  original 
Judgment,  and  there  had  the  question  tested 
which  he  now  raises  here.  The  wlglnal  Judg- 
ment shows  Jnzladlctlon  of  the  subject-mat- 
■ter  and  of  the  persons  of  the  defendants,  and 


la  SQtft  a  case  It  eann^  be  Impeached  col- 
lateraUy  by  swfli  allwtlou  as  are  contained 
in  tin  dtfoidant's  answer,  and  in  thte  indi- 
rect mannv.  The  Judgment  of  the  United 
States  circuit  court  for  the  dlatrict  of  Min- 
nesota stands  «i  the  same  fooUng-  as  a 
domestic  Judgment  of  a  court  of  record  vt 
this  state,  and  it  cannot  be  Impeached  In  a 
collateral  proceeding  for  want  of  Jurladiction, 
unless  such  want  of  Jurisdiction  appears  af- 
flnnattr^  on  the  record.  TnrreU  r.  Warren, 
25  Minn.  0.  In  the  case  ct  Nye  r.  Swan, 
42  BCInn.  244,  44  N.  W.  9,  this  court  hM 
"that  the  presumption  of  Jurisdiction  sup- 
porting the  Judgment  ot  a  conrt  of  general 
Jurisdicttai  Is  not  orercome  mordy  by  tbe 
absence  tnm  the  Judgment  rcdl  of  the  eri- 
denoe showlnc  that  Jurisdiction  bad  been 
aoqpiteed." 

If  tlie  Jndcment  was  ftaudukntly  ta  wfoag- 
fully  obtained,  the  law  affords  an  amid* 
reme^  for  redress,  but  it  does  not  permit 
pnbUc  JndiclBl  records  to  be  asMlled  fai  tlds 
collateral  manner.  State  r.  McDonald,  M 
Minn.  4&  Sudi  records  outfit  to  remain  ta 
full  force  until  vacated  by  proper  authority, 
and  Iv  a  direct  proceeding,  unless  tbsn  is 
something  upon  th^  face  showing  want  of 
JnrlsdictlMi.  In  one  respect  the  defendant 
dsima  that  then  Is  anch  a  defect  npon  llie 
record,  via.  that  the  return  of  the  United 
States  pi""'***!  shows  that  the  sommona  waa 
served  upon  "Joeeph  W.  Hari,"  while  his 
true  name  Is  "Jsqwr  W.  BwL*'  The  mar- 
lUul's  return  on  the  back  oi  the  summons  is 
as  ft^wa:  "United  States  of  America,  Dis- 
trict of  Minnesota.  I  hereby  certUj  that  I 
a^ved  the  ^nn^^a  summons  on  the  within- 
named  d^tadants,  Jos^  W.  Barl  and  Lew^ 
Is  Hanson,  peraonally,  handing  to  and 
leaving  with  them,  and  each  of  them,  a  true 
oopy  thereto  at  Fergus  FaDs  in  aald  district, 
on  the  17th  day  of  Pehmary,  1888.  [Signed] 
H.  B.  Denney,  U.  &  Marshal  "Bj  Henzy 
Marleeen,  Deputy."  Tbe  true  name  of  the 
defendant  la  Jaq^  W.  Barl,  and  as  soch 
it  waa  Inserted  in  the  summons  and  com- 
plaint, and  in  the  Jndgment  If  the  sum- 
mcms  was  serred  npon  the  defendant,  aa  cer- 
tilled  to  by  the  United  States  marshal,  ft 
otmtalned  his  true  name,  and  it  was  therefore 
a  good  serrloe,  and  the  defendant  was  there- 
by In  no  way  misled.  In  fact,  there  waa 
nothing  to  mlalead  him,  for,  the  summons 
being  correct  on  its  face,  he  had  propw  and 
legal  notice,  and  the  court  acquired  Jnrladle- 
tkm  of  tin  action.  Tbe  cntlflcate  shows 
service  on  tiw  defendants  peraonally,  and 
tbe  court  so  found  beftnre  the  entry  of  Judg- 
ment. The  speUlng  ot  the  name  "Joseph" 
instead  of  "Jaat^er"  waa  a  mere  dc^cal  «^ 
ror,  and,  aa  the  marshal's  return  certified 
tiiat  it  was  serred  <«  the  "withlnnamed  de- 
fendants," who  were  the  actual  defendants, 
we  find  no  error  in  this  respect  Peterson  r. 
Uttle^  (Iowa,)  87  N.  W.  189. 

It  la  further  contended  Iqr  the  appelant 
that  thve  ta  an  action  ponding  between  the 
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Buna  ptrtle%  ftnd  fifr  die  nine  cause  of  ae> 
tkm.  In  tbc  eonrts  of  the  state  of  North 
Dakota.  If  tbls  ia  true,  tbat,  of  Itself,  wotad 
not  abate  thia  aetlon.  That  It  a  different  Jn- 
ElBdlctton,  and  the  plea  of  abatement  can- 
Bot  prerall  nnless  the  canaes  of  action  are 
pending  In  the  same  jurisdiction.  In  this 
case  U  Ui  not  alleged  that  the  actkm  la 
Dakota  vaa  eonuneni-ed  or  pending'  prior  to 
the  oommeneement  of  this  action.  However, 
the  mle  la  too  well  aetOed  to  need  areament 
ttat  the  pmdlng  of  an  action  In  aaother 
•tafe^  betwem  the  same  parties,  and  tot  the 
aune  cause  of  action,  does  not  abate  another 
Mitt  pending  in  thla  state.  Donbass  r.  lo- 
■nrattce  Co..  138  N.  Y.  209,  83  N.  B.  988. 

There  la  bot  one  point  more  which  we 
need  nottce,  and  that  ts  the  c(«itentlon  of  the 
defendant  that  the  statute  of  Ilmltatlona  bad 
nm  oa  the  plaintUfa  cause  of  aetifm,  whM-e- 
lij  an  action  thereon  was  barred,  for  the 
reason,  as  defendant  claims,  that,  If  the 
pUntur  would  avaU  Itself  of  tbe  statute,  It 
must  condnde,  flnish,  or  comi^ete  the  acthm, 
and  all  proceedings  thereunder,  wtthin  the 
10  yeara  Bat  Qm.  St  1878,  c  66,  I  277, 
wlilch  prorldea  that  ^'sndi  Judgment  shall 
auTln  and  tbe  lien  tbcreof  continue  for  a 
pvtod  of  tea  yeara  and  no  longo^*  most  be 
eonstroed  In  cocmeetkm  witii  aectlona  4  and 
6  of  tlUft  2  of  the  same  cihapter,  whldi  ivo- 
Ttde  that  an  action  may  be  commenced 
opon  a  jvdfnnent  or  decree  of  a  court  of  tbe 
United  Stateai  er  any  state  or  tenltory  of  tbe 
United  8tate%  wtthtn  10  year&  This  permtta 
an  action  to  be  commenced  upon  any  mcb 
Judsmoit  on  tbe  iwy  last  dsr  of  the  10 
years  limited;  and  to  say  Unit  aoch  aetlon 
would  ctose  on  the  rery  next  day  after  tbe 
•xpiration  of  tiie  10  yean  would  frequently 
teanlt  in  rendering  seetlono  4  and  6,  above 
SBferred  to,  InopcraflTCk  A  Jvdgment  eonsti- 
totea,  of  ttadf,  a  eanas  of  actton,  and,  like 
aflMv  canaee  cC  setlon,  •  anlt  mi^  be  bnmght 
i9on  tt  within  the  time  Ibntted  by  statute, 
ud  mOx  mat  may  proceed  to  trial  and  Jndff* 
ment  even  after  tbe  eaqMratlon  of  the  10 
yean  limited  for  commencing  aettona  npon 
soch  Judgments.  Dote  t.  WUocti,  39  iflnn. 
aao^  40  N.  W.  vn.  Tbe  judgment  nfpcaled 
from  la  alBnned. 


BURT  T.  MINNBAFOLI8  STOCaC-TARDS 
A  PACKING  OO.  et  at 

(Supreme  Court  of  Minnesota.  Feb.  1,  1894.) 

CoHTBMrr— Rsrosu.  ot  Insoltikt  to  Tmu> 
OvBB  pROPKa-rr— iMpBisoxHanT. 

Where  the  aBaignor  In  insolvency  pro- 
ceedtnga  Is,  upon  a  dae  hearing,  examination, 
and  d»clasv^  found  to  be  the  owner  and  hi 
possesBioD  of  $3,000,  which  be  nealeets  and  re- 
ruaes  to  turn  over  to  the  assignee  In  conformity 
with  the  order  of  the  court,  whereby  he  is  by 
eoart  adjudged  guilty  of  contempt,  the 
court  has  power  and  authtffity  to  punish  him 
by  imprisonment  in  tlie  county  Jail  for  such 
contempt;  and  this  does  not  constitute  impris- 
onment for  debt,  nor  contravene  section  12  of 


article  1  of  the  constttntion  of  this  state,  pro- 
viding that  "no  person  shall  be  lavriscmed  foe 

debt  in  this  state." 
(Syllabus  by  the  Court) 

Appeal  from  district  ooort,  Hcsin^tai  codB' 
ty;  Biredertdc  Ho(^«f,  Judge. 

George  D.  Biirt,  an  insolvent;  having  taUeJ 
to  tun  ova-  all  of  his  property  to  O.  A.  Cas- 
tle^ assignee,  the  Minneapolis  Stock-Yards  A 
PacUng  Company  and  otheos  petitioned  fbr 
an  order  requiring  bwAroit  to  turn  over 
such  prtqiert?.  Tbc  petition  wa«  granted, 
and,  from  an  wder  committing  insotvent 
tcx  contempt  In  disobeying  the  order,  inaol- 
TOit  appeal!.  Affirmed. 

J.  I*  Dobbin,  fbr  appelant  Penney,  Ja- 
mistm  &  Hayne,  for  respondents. 

BUCK,  J.  On  the  8d  day  of  Febnury. 
1803,  the  apptiOant.  George  B.  Burt,  made  an 
asalgnmrait  of  his  property  to  O.  A.  OmUe, 
as  assignee,  under  the  Insolvency  laws  of 
this  atite;  and  on  the  19th  day  of  FVliro- 
ary,  1893,  Burt  made  and  filed  In  tbe  office 
of  the  clo^  of  tbe  district  conrt  of  Hennepin 
coun^  a  schedule  of  bis  aaaets  and  llabtU- 
tles  In  form  as  required  by  law.  On  the 
15tb  day  of  Februaiy,  1S83,  several  of 
Burt's  creditors  filed  a  petition  with  the 
ju^  of  aald  district  court;  sUeging  tbat  said 
Burt  had  not  filed  with  said  detlc  a  tme^ 
fUIl,  and  complete  Inventory  of  bis  prupertj 
and  effects  not  exempt  by  law  from  necu- 
Hon,  end  that  the  said  schedule  of  aaaeCs 
and  affidavit  was  false  and  trntme.  In  tfabn 
That  the  said  adiedule  of  assets  did  not  om* 
tain  a  atataneot  itf  all  of  tbe  prepay  and 
effiecti  of  said  Inamvent;  that  aald  Bort,  at 
tSie  time  of  said  assignment,  was  the  owner 
and  in  poiwnaion  of  a  lai^e  mnn  ot  money, 
vte.  about  1^000,  whldi  he  did  not  turn 
over  to  the  aadgnee.  And^they  prayed  fliat 
Bnrt  and  flie  assignee  Oaalle^  be  feqealred  te 
appear  beftee  the  comt  at «  ttme  and  plaee 
to  be  dealgnated,  and  make  answo:  and  ftiB 
dlsdanm  ooneemlng  nld  propnty..  The 
conrt  made  mch  order,  and  Burt  appeared 
and  test  Med  in  regard  to  said  mattm,  and 
other  evidence  was  duly  given  vptm  the  sub- 
ject-matter, both  for  and  against  said  Bnrt; 
and  at  the  dose  of  aald  hearing  the  ooorC 
found  tbat  said  Bnrt,  at  tb»  time  of  said  aa- 
slgnmoit,  had  In  his  poosmdom,  and  bdong^ 
tng  to  him,  the  sum  of  $3,000;  whldi  he  had 
wIthlNild  and  fhiled  to  turn  over  to  hla  aald 
assignee,  with  Intent  to  dieat  and  dettend 
his  crpditws,  and  that  he  had  soch  sun  at 
the  time  of  said  hearing;  and  therefore  said 
court,  on  the  IStti  day  ta  February,  1898,  or- 
d«ed  said  Burt  at  once  to  torn  over  to  said 
assignee  the  aald  sum  of  $8,000,  which  said 
Bnrt  neglected  and  reftned  to  do.  Tbemp- 
on,  further  proceedings  were  duly  had  In  Uie 
premises  tat  said  court,  and  the  court  made 
tbe  fUlowlng  order:  "Now,  thereliarei  it  la 
ordered  and  adjudged  that  the  said  George 
B.  Bnrt  Is  In  contempt  of  this  ootnt,  In  hav- 
Ing  fhlled  to  comply  with  said  order  reqidr 
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lag  him  to  ptLt  said  wm  of  $8,000,  and  St  to 
ther^Sore  ordertd  that  tke  aald  Oeorfe  B. 
Bnrt  be  Imprtaoned  in  the  cooDtj  fall  at  Hen* 
nepln  countj-,  in  aald  stiUe  ot  MbmeMta,  iia> 
til  he  ahaU  pay  the  aald  aam  of  $8,000,  aa  di- 
rected by  said  order,  not  exoeedlncr  fdx 
montba.  [^sncd]  n«dcrlck  Hoc^Mr,  Judges 
Fobnuiy  27,  1688.'*  Jndgmoit  waa  duly 
tared  upon  tlUa  order,  and  Bart  ^ntealed  to 
this  court. 

It  la  asaUnied  aa  one  of  the  mora  that  the 
erldenee  does  not  JnstiQr  the  finding,  order, 
and  indftment  of  the  court  below.  We  are 
of  the  <^alon  that  the  flndbqr  and  judgment 
of  (he  court  bdow  were  fully  Jnatlfled  by  the 
erideace.  If  Burt  was  not  the  main  Instiga- 
tor and  mover  in  this  scheme  to  cheat  and  de- 
fraud bU  creditors,  be  waa  at  least  cognisant 
of  the  prindpnl  acta  v/hich  ooostltute  a  pal- 
paU*  fraud  and  swtadlo  upon  aem.  Itwoald 
beanlatotorable  veakneaaof  tbeUwlf  there 
was  not  MUM  wny  to  readi  tfata  elaas  of  men, 
who  prey  upon  the  credit  <tf  the  eomnmnCtr, 
and  then,  when  canidit  In  tbeir  nefarious 
adienies*  appeal  to  the  technkaUttes  of  tbe 
law.  or  tbe  aympathy  of  tboae  who  admlDister 
tt.  FortonaMy  for  the  due  admlntatnition  of 
the  law,  and  asawaxntaig  against  awlndUng 
commcrdal  nntwee,  the  party  haa  not  es- 
caped that  Jmaate  which  tbe  •ridesoe  dearly 
Indlcatee  that  be  destrrea.  The  vtetinui  of 
commercial  dlahoncBty  nay  congrmlalatB 
ttOTMelTea  that  one  ot  those  wfao  prciy  upon 
otber  peopled  property  and  labor  taasreceiT«d 
tbe  penalty  of  the  law. 

Th(«e  la  nothing  la  tbe  asrignment  of  er- 
ror that  be  te  Imprisoned  for  debt  Bo  la 
not  Imprlsoaed  because  be  cannot  or  will  not 
pay  a  debt  wblidi  he  owea.  The  cenrt  found 
that  he  bad  a  speddc  aam  of  money  which 
belonged  to  his  credUotn.  and  sbonld  have 
been  tnraed  over  to  tbe  aaalmee  for  tbelr 
beaoflt  In  pursuance  of  tiie  order  and  Judi- 
cial deter mlaatlon  of  the  court  and  wtilch 
order  he  refused  to  obey.  TUs  refusal  was 
a  oontenvt  of  eoart;  and  vnnlababln  as  snCb 
by  in^trisonnifait  After  a.  bearing  and  Judi- 
cial determination  of  tlila  Uad.  parlies  most 
obc^  tbe  orders  and  Jndf^ent  of  tho  ooacta. 
or  snffnr  tbe  ponlabmoit  imposed  by  law. 
Tbe  court  to  not  coUectlng  dsUa,  bvt  ponlsb- 
Ing  contempt  of  Ite  Judicial  authority.  The 
result  may  be  that  more  property  will  be  ae- 
cnred  for  the  creditor,  or  kmfcer  imprison- 
ment for  tbe  debtor,  bat  thto  does  not  oonstl- 
tnte  bDprtoonmcnt  for  d^  State  t.  Beebt, 
23  Minn.  X.-  When  an  insotrcat  debtor  has 
taken  tbe  InltlatlTe  under  the  InscdTciU  law, 
and  seeks  Us  beneflt  by  making  an  asrign- 
znent,  In  the  eopectatlcni  that  be  may  be  re- 
leased from  his  debts,  and  he  swears  that  he 
bas  SHslgnflrt  aU  of  his  pn^torty,  and  tnnied 
it  over  to  tbe  asslffiee,  when  In  fact  be  bas 
not  done  so,  it  Is  not  d^rivbig  trim  of  his 
pnq^erty  or  liberty  wittont  due. process  of 
law  to  compel  blm.  to  dladoae  what  other 
property.  It  aajr.  be  has  conetaled,  and*  tai 
default  of  hto  doing  so.  punish  blm  fov  oon* 


tempt  of  court.  If  the  assignor  can  la  audi 
OBSea  defy  tbe  law  and  the  eonrta.  be  can  re- 
tain large  sums  of  money  aftar  mahlng  a 
ftandntent  aaalgnment  and  the  InsolTent  laV 
will  become  an  instrument  for  the  perpetra- 
tion of  frand  and  swindling,  instead  of  one 
Intended  for  the  equal  protectixm  of  all.  The 
inoslTent  law  of  Ibto  slate  baa  been  of  great 
practical  benefit;  and  while  tbe  sharp  prao- 
tltloner,  with  unnsual  fiBdUHeB  for  the  coUeo- 
tioa  of  debts,  and  for  obtalnlag  tbe  earliest 
Information  in  regard  to  Insotrent  debtora, 
may  critldBe  cv  find  fault  with  some  of  ttl 
proTisloas  because  be  Is  not  mabled  to  gnuy 
and  secure  all  the  assets  which  such  debtor 
has.  and  thus  exclude  otber  meritorious  cred- 
itors from  securing  a  i«o  rata  sbare  in  the 
assets,  yet  tbe  law,  properly  and  Justly  ad- 
mintotered,  stands  as  a  barrier  between  the 
oppreeslTe  creditor  and  the  unfortunate  debt- 
or. It  should  not  howerer,  be  constroed  in 
favor  of  a  fl^dnlent  detrtor,  so  aa  to  oiaUe 
him  to  retain  large  snma  of  money  or  unes- 
empt  property  interests  wUcb  property  be- 
long to  his  creditors.  Nor,  on  tbe  odier  hand, 
should  It  be  pannltted  to  beooaae  an  Inatm- 
ment  of  oppression  againat  tbe  unfortunate 
debtor.  AU  of  tbese  matters  con  properly  bo 
adjusted  In  tbe  Judicial  trlbnnala,  and,  as  w*e 
are  of  the  opinion  that  the  order  and  Jadg- 
ment  appealed  from  were  esnect  tb«r  nn 
afflrmod. 


wruoNaoN  t,  h.  o.  axsuet  ltober 

00. 

(Supreme  Court  of  Ulnaesota.  fftih.  1,  1804.) 
CoirrajLOT  <w  Balb— Conbtbdotios— Waair  Tms 

PASBBS. 

1.  Oixitvaet  In  thta  case  cosBtmed  aa  not 
authoririDg  the  Tcndee  to  aril  the  propwty  there- 
in described,  either  in  its  original  or  changed 
fbrm,  and  apply  the  proceeds  to  its  own  use, 
withoat  paying  the  parduue  money  to  the  Tgn- 
d«c. 

2.  Hdd,  farther,  that  the  provlatons  of  tbe 
contract  are  eotiretr  consistent  with  the  coa- 
strnctlon  that  the  title  to  the  boxes  manure- 
tared  eat  of  tbe  lumber  was  to  remain  in  tbe 
Teador.  and  that  the  preceeds  of  tbe  boacs 
when  sold  were  to  be  applied  la  payment  of  the 
Inmber  out  of  which  the  boxes  were  made. 

(Syllabus  by  the  Court) 

Appeal  ftom  district  oonrt  Hennepin  coun- 
ty; Robert  D.  Russell,  Judge. 

Action  by  Charles  U.  Wilkinson,  aaslgnee 
of  the  Mlnneapolla  Box  Jk  Lumber  Com- 
pany, insolvent  against  tbe  H.  O.  Akeley 
Lumber  Company,  for  converaion.  Judg- 
ment was  ordered  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Ripley.  Brennan  lb  Booth,  for  appellant 
Kellogg  &  Laybotum.  tut  reopondent. 

BUCK.  J.  On  tbe  flOtb  day  of  June.  18B1, 
the  Minneapolis  Box  ft  iJtnnber  Company 
was  Insolvent  and  aaaigned  Ita  property  to 
tbto  pbOntifr,  who  duly  qnallflod,  and 
tared  upon  the  discharge  of  his  duties.  The 
ptointifl,  aa  snob  assignee,  brought  tbto  ac- 
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tttHB  to  reooTcr  the  valne  of  coWn  lumbar  of 
wblcb  he  claimed  to  be  the  owner,  and  which 
he  alleged  the  defendant  had  conTerted  to 
tala  own  use.  The  action  was  by  consent  of  the 
respectlTe  parties  referred  to  a  referee  to 
hear  and  determine  the  same  and  pass  upon 
all  of  the  Issues  of  law  and  fact  therein, 
and  to  report  a  Judgment  tbsreon.  The  ref- 
eree decided  in  faror  of  the  defendant,  and 
that  plalntur  take  nothing  by  this  action,  and 
that  defendant  recover  its  costs.  The  plaln- 
tlfl  appeals  flrom  the  ordw  dmylng  a  mo- 
tion for  a  new  trial,  and  from  an  order  deny- 
ing plaintiff's  motion  for  Judgment  In  his 
fiiTor  on  the  report  of  the  referee. 

The  contract  In  controTersy  is  aa  follows: 
"Bxhiblt  2.  This  agreement,  made  and  en- 
tared  Into  this  25tb  day  of  August,  1890, 
by  and  between  the  H.  O.  Alceiey  Lumber 
Oo.,  of  Minneapolis,  Minn.,  a  corptMration, 
first  party,  and  the  Minneapolis  Box  &  Lum- 
ber C9o.,  of  the  same  place,  a  corporation, 
second  party,  wltnessetb:  The  first  party 
agrees  to  sell  the  second  party  lumber  In 
such  quantities  and  at  such  prices  as  may 
be  agreed  upon  from  time  to  time  by  both 
parties,  upon  the  usual  terms  of  payment,— 
60  days,  or  three  per  cent,  olf  for  cash  within 
ten  days,— and  will  toad  eiUd  lumber  on  cars 
at  the  mill  of  the  first  party  In  Minneapolis. 
The  second  party  agrees  to  buy  the  lumber 
of  the  first  party  as  above  stated;  to  pay  all 
switching  charges,  frelj^t,  and  rent  of  cars; 
to  recdve  and  pile  said  lumb^,  and  Insure 
the  same,  with  loss,  if  any,  payable  to  the 
first  party;  and,  if  any  of  such  lumber  Is 
not  paid  for  within  60  days  from  date  of 
loading,  to  pay  interest  at  the  rate  of  eight 
per  cent,  on  all  suma  not  paid  within  60  daya 
from  date  of  invoice  of  awaxe.  It  Is  mutually 
agreed  that  said  lumber  shall  be  shipped 
to  the  yard  of  the  second  party  In  Hennepin 
county,  and  shall  remain  the  property  of 
the  first  party  until  paid  for  by  the  second 
party.  Second  party  Is  authorised  to  use  any 
of  such  lumber  In  the  manufacture  of  boxes 
until  notified  by  the  first  party  to  the  con- 
trary. Any  payment  made  on  said  lumber 
shall  apply  first  on  lumber  made  Into  boxes. 
The  Minneapolis  Box  &  Lumber  Co..  by  L.  V. 
Kinyon,  Pres't,  E.  V.  Hayden,  Treas.  H. 
O.  Akeley  lAmba  Co.,  by  H.  C.  Akeley, 
Pres't" 

The  facts  found  by  the  referee  are  as  fol- 
lows: "The  Minneapolis  Box  A  Lumber 
Company  was  then,  and  until  the  day 
of  Jun^  1891.  continued  to  be,  engaged  in 
the  manufacture  of  boxes  at  Its  works  In 
the  Tillage  of  St  Ix>uls  Park,  In  Hennepin 
coun^,  Bflnneeota.  Aftor  the  making  of  this 
oontract  and  prior  to  the  Ist  day  of  Jan- 
uary, 1891,  the  defendant  furnished  to  the 
Box  &  Lumber  Company,  at  Its  request, 
In  acowdance  with  the  terms  of  said  con- 
tract, a  large  amount  of  green  lumber,  whlcn 
was  piled  upon  the  grounds  occupied  by  the 
Box  &  Lumber  Company  at  St  Louis  Parte, 
and  kept  separate,  until  used,  from  other 


lumber  of  the  Box  &  Lomba  Company.  TUs 
lumber  was  not  fit  for  use  In  the  manufac- 
ture of  boxes  In  Its  green  condition.  Alwat 
three  month's  seasoning  from  the  time  of 
shipment  was  required  for  it  bef<He  it  could 
be  BO  used.  From  the  time  the  contract 
was  made  until  some  time  In  the  spring  of 
1891,  and  prior  to  May  13, 1891,  none  of  this 
lumber  was  used  by  the  Box  &  Lumb»  Ooro- 
pany  In  the  manufactore  of  boxes  otbcr- 
wlse,  before  it  was  paid  for.  Some  time  in 
ttie  spring  of  1891,  and  prior  to  May  13. 1891,. 
the  Box  &  Lumber  Company  was  allowed 
by  the  defendant  to  use  the  lumber  in  the- 
manufacture  of  boxes,  without  first  paying 
for  it;  but  all  audi  boxes  were  sold  and 
shipped  in  the  name  of  tbe  def^idant,  and 
the  defendant  collected  the  inloe  thereof, 
and  gave  the  Box  8t  Inmba  Company  a«d- 
it  for  such  collections.  The  usual  course  ot 
business  of  the  Box  &  Lumber  Company  dur- 
ing all  this  time  was  to  ship  and  mil  bona  as 
fast  as  th^  wwe  made.  Tba  defendant, 
when  It  made  the  contract,  knew  tliis.  "nils 
contract  was  duly  filed  in  the  office  of  tbe- 
Tillage  recOTder  of  the  said  TlU^e  of  St 
Louis  Partt  on  December  8»  189a  Tbm  plant 
of  the  Box  A  Lumber  Company  was  In  tliis 
village,  and  Its  tumba,  Indndlng  this  gma 
lumbo*,  was  there.  On  the  1st  day  of  July, 
1801,  there  were,  of  the  lumbar  fnmlsbed  by 
the  defendant  to  the  Box  ft  Lumber  Oran- 
pany  under  said  contract,  three  hundred  and 
seventeen  thousand  two  hundred  and  serai- 
teen  feet  on  the  grounds  of  the  Box  A  Lam- 
bo-  Company  at  St  Loids  Parte  In  tbe 
month  of  Jidy,  1891,  tbe  plaintiff,  as  ma^ 
assignee,  took,  possession  of  this  lumber.  On 
tbe  11th  day  of  August  1891.  the  defiant 
to<A  this  hunbw  from  the  possesslMi  of  tbe 
plaintiff  as  such  assignee,  and  converted  It 
to  Its  own  nB&  The  Tslue  of  this  hunber 
BO  converted  was,  oa  August  11,  1891.  at  8t 
Louis  Park,  the  sum  of  nlnete^  hundred  and 
three  dollars  and  thirty  cents." 

The  oontract  which  contained  all  the  de- 
scription of  the  iffoperty  which  the  case  ad- 
mitted of,  was  duly  filed  In  the  office  of  tbe- 
Tillage  recorder  of  8t  Louis  Park  where  tbe 
lumb^  was  situated,  nils  was  a  oompU- 
a  nee  with  sections  10  and  18,  e  89,  Oca. 
St  187& 

We  are  of  the  opinion  that  tbe  contract  did 
not  authcoise  the  Toidee  to  sell  or  dlapot 
of  the  property,  edther  in  Its  original  or 
changed  form,  and  apply  the  proceeds  to  Its- 
own  use.  without  paying  tbe  pundiase  moa- 
ey;  and  there  Is  notUng  in  0ie  CTldenoe  re- 
quiring a  finding  that  such  was  the  agree- 
ment of  the  parties.  The  imnlskns  oC  the 
contract  are  entirely  consistent  with  tbe  eoD- 
stmction  that  the  title  to  tbe  boxen  nwA- 
ufactured  out  of  tbe  lumbo-  was  to  remain 
In  tbe  Tendor,  and  that  the  proceeds  d  tbe 
boxes  vrtien  sold  were  to  be  applied  la  paj- 
ment  of  the  lumber  out  at  wUdi  the  boxce 
w^  made.  Tbe  order  a,ppetMl  fkon  la  af- 
firmed. 
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(Sopnme  Oont  of  lOniuMta.  Feb.  1,  18M.) 

ScmOIlHOT  OT  EriDBMOB— OOUJSIOV  OT  KkOf 
KOAD  TbaIMB. 

Bridence  la  this  case  heid  anffletant  to 

■natatn  the  verdict  of  the  jory. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  eotmtx; 
Hascal  R.  Brill,  Jadge. 
*Actl(»i  by  the  Chicago,  St  Paul  ft  Kanaaa 
City  Rallwiv  Company  against  the  Chicago, 
Milwaukee  ft  St  Paul  Railway  Company. 
Ttia«  wa»  verdict  for  plaintiff,  and  from  an 
order  doijlng  a  new  trial  defendant  appeals. 
Afflnned- 

W.  H.  Norrls  and  F.  W.  Boot,  tor  arod* 
Inat   Dan  W.  Idiirier,  for  respondent. 

BUCK,  J.  This  Is  a  oontrore^  between 
two  railway  companies,  and  the  salt  serans 
to  be  In  the  nature  of  a  doable  action,  each 
M^ng  to  recover  damages  against  the  oth- 
er; ttu  ^alntlfl  demanding  Judgment  against 
the  defendant  for  the  sum  of  {1,819.76  and 
interest  as  damages,  and  the  defendant  de- 
manding Judgment  against  the  plaintiff  fbr 
92;ora.77  and  Into^est  as  damages.  The 
amount  of  damages  Is  not  contested.  It  is 
the  right  of  each  party  to  recover  at  all  tiut 
Is  in  oootrorersy.  The  lines  of  the  reapec- 
tlve  parties  cross  each  other  at  right  angles 
between  tiw  stations  called  TaopI  and  Ad- 
ams, in  this  state.  The  plaintiff  alleges  In 
Its  complaint  "that  on  the  29th  day  of  Octo- 
ber, A.  D.  1891,  a  passenger  train  of  said 
plaintiff,  under  the  care  and  control  of  its 
servants  and  agents,  was  passing  over  the 
said  crossing,  In  a  uortiierly  direction,  and 
the  said  agento  and  servants  of  said  i^alntlff 
in  diaige  and  ccmtrol  at  said  train  were  cx- 
erdabig  due  care  and  control  of  said  train 
when  the  defendant  negllgeotly  and  cardeas- 
ly  ran  its  certain  frdght  train  Into  and  npon 
eidd  passenger  train  of  plaintiff,  which  was 
then  and  there  lawfully  and  rightfully  upon 
said  crossing,  so  that  the  two  trains  collided, 
and  thereby  wrecked  and  greatly  damaged 
the  engine  and  baggage  car  belimglng  to  and 
attached  to  the  train  of  said  plaintiff,  and 
tote  up  and  damaged  the  track  and  roadbed 
of  said  xOalntiff;  that  the  collision  of  said 
trains  was  camed  scdely  the  carelessness 
and  negligence  of  the  d^endant  and  Its  em- 
ployes, agoits,  and  servants."  In  Its  an- 
swer the  defendant  denies  these  allegatkma 
ot  the  plaintiff,  and,  In  substantially  the  same 
language,  alleges  a  counterclaim  against 
plalntlfl,  charging  that  while  defendant's 
freight  train  was  passing  over  said  croedng 
the  plaintiff  negligently  and  carelessly  ran 
Its  passenger  train  Into  and  upon  said  freight 
train  of  the  defmdant,  and  caused  the  dam- 
age and  Injury  of  which  it  OMnplalns.  Upon 
the  trial  the  plalntlfl  recovered  a  vMdlct 
against  the  defendant  for  the  sum  of  91,- 
780.88L 


There  are  no  nufeaial  or  dlfflcidt  gaesttoo*- 
of  law  In  the  cas&  niat  there  was  gros» 
n^Ugenoe  on  the  part  of  the  plaintiff  or  de- 
fendant is  very  evident)  and  such  n^iOgeaee- 
resolted,  not  only  In  damage  to  the  property 
of  each  party,  but  In  the  death  of  an  «nk- 
ploye  defendant  and  that  a  young  man 
who  was  liding  on  the  plaintiff's  car,  nl- 
tiiough  not  a  passenger.  At  the  time  <tf  tbe- 
oolUskxi  of  the  trains  time  existed  a  coo- 
tract  between  tiie  parties,  whweby  It  was- 
agreed  that,  in  using  the  croering  where  the 
two  trains  collided,  tiie  passenger  trains  of 
each  par^  should  have  iff^erence  over  the 
freight  trains  of  the  other  party.  Hie  wsa- 
skm  was  between  the  passenger  train  of  the 
plaintiff  and  tiie  Crelgfat  train  of  the  d^end- 
ant  The  evidence  rdated  principally  to  the 
management  of  the  respective  trains,  and  In 
many  respects  It  was  contradictory.  There 
Is  no  ground  fM  the  ccmtenticHi  of  the  KpptA- 
lant  that  the  verdict  Is  not  sustained  by  tiie- 
evldoice.  A  carefOl  ezamlnati<ni  of  It  leads 
to  the  opinion  that  the  verdict  wax  fnlly- 
warmnted  by  the  evidence.  And  reading  the- 
evidence  In  ctmneotion  with  the  charge  of 
the  ocnirt,  and  Ito  refusal  to  give  certain  re- 
quests asked  the  defoidant,  we  find  no- 
emvs  of  law.  The  order  denying  the  mo- 
tlcm  for  a  new  trial  Is  affirmed. 


BBNSON  V.  MIIJiBB. 
(Supreme  Court  of  Minnesota.  Feb.  1,  1894.^ 

BUILDISO  COKTBACT  — CoSSTBtJCnOlC  — HowTeh 
MIKAnD. 

In  a  bnlldlQg  contract.  It  was  stipulated' 
that,  in  case  of  the  failure  or  unreasonable  de- 
lay of  the  contractor  to. provide  the  necessary- 
labor  and  materials  to  complete  the  work  by  m 
certain  time,  in  the  iadgmeat  of  two  architect*^ 
named,  them  the  ouier  party  to  the  contract 
might,  after  three  days'  notice,  provide  other 
labor  and  materials,  and  complete  the  work. 
Held,  that  the  contractor  conld  not  be  lawfnlly- 
stcvpcd  from  proceeding  with  his  work  In  com- 
stnictiDg  said  buildings,  open  the  Judgment  of 
said  architects,  where  the  judsment  of^ one  was- 
baaed  solely  npon  what  tiie  other  had  informed 
him,  and  not  upon  his  own  examination  of  tbe- 
premlses  and  a  proper  laqufry  Into  the  tnetm- 
constitnting  such  defanlt  on  the  part  of  tb» 
contractor.  He  was  entitled  to  the  benefit  «C 
the  Joint  Judgment  of  the  architects,  based  upon 
a  full  knowledge  by  each  one  of  the  facts  whM 
constituted  such  defanlt.  especially  where  the- 
examination  of  the  condition  of  affairs  called 
for  a  personal  examination  of  them,  as  a  condi- 
tion precedent  for  the  exerdse  of  the  discretion 
and  Judgment  of  each  architect 
(Sf  llabuB  ^  the  Court) 

Appeal  from  district  court,  Bamssy  countjr; 
Gbaa  B.  Otis,  Judge. 

Action  by  August  Benson  against  Courntf 
W.  Miller  to  recover  for  labor  performed  antf 
materials  furnished  imdw  contract,  and  for 
a  breach  of  the  contract  Th«re  was  Jnd|^ 
ment  ft>r  plalntlfl,  and  defendant  appeals. 
Affirmed. 

• 

Warner,  Richardson  ft  Lawrence,  for  appel- 
lant. 0.  D.  ft  Thos.  D.  O'Brim,  for  respond- 
ent 
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BVCK.  J.  In  November,  1888.  tha  plaiDtUt 
entered  Into  two  contracts  with  the  defend- 
ant; whereby  it  waa  agreed  -that  plalntLit 
should  erect  two  buildings  for  defendant,  for 
the  respective  prices  named  In  the  contracts, 
and  complete  them  by  Hap  1, 1889.  On  Feb- 
ruary 20,  1889,  while  tlie  buildings  were  In 
the  course  of  oonstmction,  the  defendant 
ousted  the  plaintiff  from  the  possession  of  the 
buildings,  and  refused  to  pmuit  him  to  go  <ki 
and  complete  the  same  under  the  contract 
Afterwards  this  action  waa  commenced  by 
plaintiff  to  recover  the  value  of  the  labor  per- 
formed and  materials  furnished  by  him  un- 
der the  contracts,  and  tlie  profits  which  he 
would  have  realized  from  the  contracts  it  he 
had  been  permitted  to  complete  them.  The 
defendant  Interposed  an  answer,  alleging  tha.t 
the  plaintiff  had  not  advanced  the  work  as 
rapidly  as  required,  and  that  the  architects 
named  in  the  contract  had  decided  that  the 
plaintiff  had  failed  to  furnish  labor  and  mate- 
rials as  required  by  the  contract,  and  that  the 
defendant  was  therefore  Justified  In  ousting 
the  plaintiff,  and  that  he  hod  completed  the 
buildings  at  a  cost  largely  In  excess  of  the 
original  contract  price.  Upon  this  state  of 
the  pleading,  the  parties  went  to  txial,  and 
each  introduced  oouMderable  evidenco  to  sus- 
tain his  all^atlona.  After  the  defendant  bad 
rested,  and  the  plaintiff  had  called  one  wit- 
ness In  rebuttal,  the  defendant  asked  per- 
mission to  open  bis  case,  and  called  Mr.  Tborl, 
one  of  the  arclilt«ctt)  as  a  wttness;  whereup- 
on the  plaintiff  asked  permission  to  am^id 
his  reply,  and  to  deny  ^er^n  that  the  archi- 
tects ever  came  to  any  judgment,  and  that 
any  pretended  Judgment  or  pretended  deci- 
sion that  the  architects  ever  arrived  at  with 
r^erence  to  the  inability  upon  the  part  of  the 
plaintiff  to  perform  his  contract  within  the 
time  provided  In  the  contract,  or  his  failure 
or  nnreftsonable  d^ay  In  the  fumlahlng  ot 
mat^tals,  providing  labw,  and  carrying  on 
and  eiecutlng  the  contract,  was  secured  and 
brought  about  through  frand  and  gross  mls- 
take^  Induced  by  the  defendant,  for  the  pur- 
pose of  enabling  him  to  derive  the  plaintiff  of 
the  benefits  of  the  contracts;  that  the  archi- 
tects were  wholly  incompetent,  and  unable  to 
determine  any  such  question;  and  that  If  they 
did  make  any  such  pretended  deddon,  or 
claimed  to  arrive  at  any  euch  pretended 
Judgment,  It  was  solely  by  reason  of  their  in- 
competency, gross  mistake  of  fact,  and  the 
fraudulent  inducements  h^d  out  to  them 
the  defendant,  and  through  frandnlent  collu- 
sion with  him.  The  defendant  consented  that 
this  amendment  might  De  made,  and  the  case 
ms  opened,  and  the  defendant  called  *be 
witness  Thorl,  who  testified  In  behalf  of  the 
defendant,  and  the  trial  proceeded  at  consid- 
erable length  upon  the  laauea  tendered  the 
amended  pleadings. 

While  there  may  have  been  some  Improper 
*  rulings  of  the  court,  and  improper  admis- 
sions of  evidence  before  the  amendment  of 
the  pleadings,  yet  we  are  of  the  opinion  that 


the  errors,  if  any,  were  of  such  a  character 
that  they  were  cured  or  waived  by  the  par- 
ties proceeding  with  the  txlal  of  the  case  after 
defendant  hod  been  granted  permlsaloa  to 
open  it,  and  by  the  character  of  the  evldoioe 
thereafter  given,  and  which  was  pertinent  to 
the  pleadlnsB  as  amended.  The  part  of  the 
contract  upon  which  the  principal  contro- 
versy arose  is  as  foDows:  *lt  is  further 
agreed  that  in  case  ot  the  failure  or  nnre— on- 
able  delay  of  the  said  party  ot  Qie  second^ 
part  to  provloe  the  necceeary  labor  and  mate- 
rials, tai  the  judgment  ot  the  said  arcbltects, 
reqolalte  to  eomplete  tbe  wocfe  the  time 
hereinafter  aet  faiOkf  tbe  aald  par^  of  tbe 
first  part  may,  afto-  three  days'  notice  given 
In  writing,  provide  other  labor  and  materi- 
als, and  prosecute  the  work  to  its  proper  com- 
pletion, and  deduct  the  cost  of  such  labor  and 
materials  fn>m  the  consldn-ation  of  this 
agreement**  The  amended  pleadli^  opened 
the  case,  so  a»  to  litigate  the  conduct  of  the 
aixdiltects  aa  to  whether  their  Jndgmait  was 
of  such  a  character  that  It  was  within  tbe 
terms  of  the  power  conferred  iqion  than  by 
the  ootttraets,  and  oould  be  tq)beld  in  law  and 
the  proven  facta.  Omeyer  and  Thorl  were 
the  names  of  the  architects  mentioned  in  the 
contracta  Their  conduct  in  the  matter  was 
attadced  by  the  plaintiff,  upon  the  grounds 
alleged  in  his  amended  rc^.  Without  go- 
ing into  an  extended  dtsoosdoD  of  the  evi- 
dence, we  may  appropriately  rcte  to  seme  of 
ttie  most  salient  pointa. 

The  defendant's  witness  Thorl  testified 
that  the  other  architect,  OmeyCT,  did  not  see 
the  building,  so  that  Omeyer  made  up  hii 
Judgment  In  the  matter  from  what  Thorl 
said  to  him  about  the  way  the  work  was 
progressing;  that  he  (Tborl)  construed  tbe 
contract  between  the  parties  as  one  which 
required  plaintiff  to  work  on  the  contract 
every  day,  and  that  it  was  tbe  dut7  of  the 
plaintiff  to  complete  these  buildings  as  sooa 
as  possibly  whether  before  the  1st  day  ot 
&Iay  or  after,  and  that  he  had  the  absolute 
right  to  insist  upon  tbe  plaintiff's  working 
every  day  If  the  weather  permitted.  Omey- 
er's  office  was  In  St  Paul,  where  the  case 
was  -tried,  and  he  was  there  during  the 
progress  of  the  trial,  but,  for  some  unex- 
plained reason,  he  was  not  called  as  a  wit- 
ness. His  Judgment,  therefore,  rested  upon 
what  Thorl  had  told  him  of  the  condition  of 
tbe  work  on  the  buildings,  and  tbe  amount 
of  material  furnished  by  the  plaintiff.  These 
facts  were  only  known  personally  to  Thorl, 
and  not  to  Omeyer.  But  tlie  plaintiff  was  en- 
titled to  the  judgment  of  both  architects, 
upon  each  one  ascertalDlog  the  facts  In  the 
case  as  to  tbe  default  of  the  plaintiff.  Omey- 
er did  not  examine  the  building,  as  to  tbe 
progress  of  the  work  being  done  by  Benson, 
at  or  near  the  ^me  of  the  alleged  default 
nor  did  he  ascertain  what  measures  Benson 
had  taken  to  go  on  wltb  the  work,  in  pro- 
curing materials  and  suppUea,  and  employing 
workmen  for  tbat  purpose.  Omeya'*s  judg- 
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iiMot  wu  simply  that  of  Tluvl,  and  nothing 
more.  Ttals  la  sbown  l)j  defendant* s  o^n 
■evidence.  When  a  omtractor  hu  valtiable 
propflrtT  rl^tB  and  pecnnlary  lnt»est>  de- 
pmdlnc  npon  the  dlacretion,  judgment,  and 
■ood  faith  of  two  IndiTldnal  ardiltectB,  he 
has  tlie  legal  rl^t  that  each  shall  ascertain 
the  facta  In  the  case*  and  examine  the  prem- 
ises personally,  where  an  cfzamlnallon  Is  ne&- 
«Baary,  as  tn  this  case,  and  not  rdy  wholly 
th«  Jndgmoit  of  the  oth»  architect 
tf  tUs  had  been  done,  Omeyer  Bright  have 
arrived  at  an  entirely  different  conchudtm 
from  that  of  ThorL  The  entire  evidence  In 
the  case  would  certainly  have  Jnstlfled  him 
In  dlfltelng  from  the  Jndmnent  oC  Thoil.  If 
the  judgment  of  one  arcihttect  can  be  formed 
dmply  from  the  judgment  of  the  other  one, 
then  there  Is  no  nse  tn  having  the  judgment 
nf  two  ardiitects.  It  was  not  tn  accordance 
with  terms  of  tike  contract,  and  evidently  not 
within  the  contemplation  of  the  parties  when 
they  executed  It  We  find  no  evidence  that 
Omeyer  coostmed  the  legal  oldlgatlon  of  the 
•contract  as  Thorl  did,  vte.  that  Benson  must 
work  every  day,  weaths  p»mlttlttg,  and 
llnlBh  t3ie  bolldbigs  as  socn  as  pos^ble. 
Tbsn  was  nothing  In  the  contract  that  justi- 
fied any  sndi  construction,  for  the  contract 
save  Benson  from  November  20, 1SS8,  to  May 
%  188ft,  In  whicib  to  complete  the  buildings. 
Only  a  Utile  more  than  half  the  time  had  ex- 
pired when  Benson  wss  stopped  In  his 
■watk.  The  evidence  tended  stron^y  to  show 
ihat  plalntiflF  could  easily  Iiave  completed  the 
iraUdlngs  by  the  1st  day  of  May.  1889,  and 
he  testified  that  be  was  ready,  wUllDg,  and 
able  to  go  on  with  the  work,  and  complete 
ttie  bnlldinga  by  the  time  agreed  upon  in  the 
-contract  It  iqipears  that  the  weather  was 
•extremely  cold,  and  that  plaintiff  was  sick 
1!or  a  few  days  at  the  time  of  the  alleged  de- 
ttnlt  Even  the  defendant  did  not  commence 
■work  in  completing  the  bnlldloga  until  about 
the  ISth  day  of  March,  1889,  and  they  were 
finished  liefore  or  at  least  by  May  1,  1889. 
Upon  aU  these  facts,  the  case  was  one  for  the 
jury  to  detamlne,  and  especially  vpaa  the 
-question  of  firaud  and  the  other  Issues  raised 
t>y  the  amCTded  pleadings. 

The  luip^nt's  second  assignment  of  error 
Is  that  he  offered  to  show  by  the  defendant 
that  from  ten  days  to  two  weeks  prior  to 
the  12th  of  February.  1889,  he  went  with 
Thorl  to  see  Mr.  Bwson,  and  saw  him.  and 
-that  Thorl  stated  to  Benson  then,  in  Mr.  MIl- 
io-'s  presence,  that  unless  Mr.  Benson  went 
-on  with  the  work,  provided  more  material 
and  men,  In  order  to  have  the  work  go 
faster,  they  should  be  obliged  to  act  under 
the  contract  end  take  possession  then,  snd 
finish  the  job  under  the  contract  This  offer 
"was  made  after  the  pleadings  were  amended. 
Intt  iQKrn  objection  of  plaintiff.  It  wss  re- 
fused by  the  court  and  defendant  was  not 
permitted  to  show  these  facts.  This  was 
•dearly  error  on  the  part  of  the  court;  for, 
tn  view  of  the  evidence  already  given,  and  as 
v.67H.w.no.9— 60 


the  pleadings  then  stood.  It  wss  competent 
testimony.  But,  In  view  of  the  construction 
we  place  iqton  the  evldoice  In  regsrd  to  the 
conduct  and  duty  of  the  architects  Thorl  and 
Omeyer.  the  testimony  of  Miller,  If  admitted, 
could  not  Imve  changed  the  result  e&d  there- 
fore  the  oror  of  the  court  In  ezdudlng  the 
testimony  of  Miller  was  emx  without  preju- 
dice; The  charge  of  tiie  court  was  quite 
favorable  to  the  defendant  and,  as  we  do  not 
find  any  reversible  error  In  the  record,  the 
judgment  sppealed  from  Is  affirmed. 


BCeCX>RMlOK  HARVBSTIMa  HACH.  CO.  v. 
WATSON. 

(Supreme  Court  of  South  Dskota.  Feb.  14, 
ISM.) 

Bale— Wasbahtt— Action  on  Note— Isstboo- 

TIOKB. 

1.  Under  the  Code  of  thii  state  the  seller 
of  personal  property  does  not,  except  as  therein 
■pecificallj.  iHvvided.  impliedly  warrant  the 
aoaiity  of  the  tliinic  sold. 

2.  An  iQstructloD  to  the  Jury  that  chsi^ug 
and  receiving  the  full  marketable  price  for  a 
harvesting  and  binding  machine  imports  a  war 
ranty  by  the  seller  that  it  will  do  as  good  worlc 
as  other  first  class  m&cbinefl,  Is  error. 

3.  The  note  sued  upon  was  one  giren  In 
renewal  of  the  last  of  several  notes  orifclnallr 
given  oa  the  pnrdiase  of  the  machine,  and  was 
gtren  after  the  machine  had  been  used  two  sea- 
sons. The  court  instructed  the  jury  that,  if 
they  found  "that  the  machine  was  not  worth, 
at  the  time  the  note  was  giTeo.  more  than  the 
defendant  has  already  pida  them,  yonr  verdict 
moat  be  for  the  defendant,"  Held  error.  The 
question  of  consideration  depended  upon  the 
value  of  the  machine,  not  at  the  time  the  re- 
newal note  was  given,  bat  at  the  time  the  ma- 
chine  was  bought 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Boberts  oonnty; 
S.  O.  Andrews,  Judge. 

Action  on  a  promissory  note  hy  the  McCor- 
mlck  Harvesting  Machine  Company  against 
Andrew  D.  Watson.  There  was  a  verdict 
for  defendant,  and,  from  an  order  denying  a 
new  trial,  plaintiff  appeals.  Reversed. 

Oeorge  F.  Miller  and  F.  T.  Brown,  fior  ap- 
pellant 

FULLER,  J.  This  action  Is  based  on  a 
promissory  note  for  $100,  which  the  defend- 
ant executed  and  delivered  to  the  plaintiff 
on  the  27th  day  of  April,  1886.  Plaintiff  de- 
mands judgment  for  |100  principal  and  (54.- 
80  Interest  according  to  the  recital  of  said 
note.  On  the  lOtb  day  of  August  1884,  the 
defendant  bought  a  McCormlck  self-binding 
harvester,  snd  In  settiement  therefor  gave 
two  notes,  the  aggregate  amount  of  which 
was  f  225.  and  In  Ootolier  of  that  year  he  paid 
one  of  the  notes,  which,  with  accrued  inter- 
est amotmted  to  $114.  On  the  27th  of  April, 
1880,  he  paid  $18  on  the  note  mmlning  un- 
paid, and  gave  the  note  In  suit  In  renewal 
thereof.  In  effect  the  defendant  alleges  In 
his  answer  that  the  machine  was  warranted 
to  do  good  work,  and  that  relying  npon  such 
warranty,  he  made  the  purchase,  and  exe- 
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cuted  tb«  original  notes  therefor.  He  alao 
■lleces  tbat  the  Under  was  so  defectlre  in 
cmutraodon  and  material  that  It  failed  to 
property  bind  the  grain,  and  thereby  occa- 
lioned  great  loss,  and  that  said  machine  waa 
not  worth  the  nun  of  f22S,  as  repreaaited  by 
the  plaintiff,  nor  any  sum  whaterer.  There 
was  a  trial  to  a  Jury,  and  a  rerdlct  fbr  the  de- 
fendant Plaintiff  appeals  from  an  order  re- 
fmlog  a  new  trlaL 

In  effect,  the  defendant  testifled  tliat,  at  the 
time  he  purchased  the  maohlDe,  the  agent 
warranted  It  to  do  good  work;  that  he  had 
used  the  madilne  fire  years,  more  or  less; 
that  ouce  It  broke  down,  and  he  emiAoyed 
one  of  his  neighbors  to  hd.p  him  ^tb  an- 
other binder  while  he  was  gone  to  Milbank 
to  buy  extras;  that  there  was  some  defect  or 
imperfection  abont  that  part  ct  the  machine 
which  Mnds  or  ties  the  grain,  and  that  many 
of  the  bundles  were  not  bound.  He  also  tes- 
tifled tbat  an  expert  In  the  emph^  of  the 
plaintiff  adjusted  the  dif&culty  during  the 
harvest  of  1885,  so  that  the  machine  worked 
fairiy  wen  for  three  or  four  days,  and  then 
began  to  throw  the  grain  ocoaskniaUy.  Otha 
witnesses  cwrobwated  these  atatooients  of 
defendant,  and  from  their  testlmtmy  it  for* 
fber  appears  that  the  gearing  was  out  of  or* 
der  upon  at  least  one  occasion,  so  that  the 
machine  could  not  work  welL  There  is  no 
evidence  that  defendant  operated  fb»  ma- 
chine with  proper  care,  or  that  he  notified 
the  agent  from  whom  the  binder  was  pur- 
chased, save  upon  one  occasion,  that  the  ma- 
chbie  was  not  doing  good  work,  nor  ttiat  he 
ever  offered  to  return  the  machine  to  sutdi 
agent,  or  any  other  agent,  of  the  plaintiff. 
Defendant  further  testifled  that  a  certain 
collector,  In  the  year  1888,  promised  and 
agreed  to  see  'Out  the  machliw  was  put  In 
good  order,  and  upon  that  assurance  he  gave 
the  note  In  suit  as  a  renewal  of  one  ot  the 
original  notes  remaining  unpaid  at  tliat  time. 
To  the  Introduction  of  this  eridenoe  numer- 
ous objections  were  Interposed,  which  are 
presented  in  tlie  assignment  of  error,  and 
which  are  not  llkdy  to  occur  upon  a  retrial 
of  the  cause,  which  we  are  disposed  to  be- 
llere  should  be  granted,  tor  reasons  hereafter 
mentioned. 

At  the  ccmcluston  of  the  evidence  \he  court 
gave,  am<Nag  others,  the  following  instruis 
tlotts:  "Now,  as  a  matter  of  law,  the  court 
instructs  yon  that  any  person  selling  personal 
property  In  tbe  state  of  Sontit  Dakota,  or,  to 
be  mwe  expUdt,  that  In  this  action,  at  the 
time  this  plaintiff  sold  the  machine  to  the  de- 
fendant, he  did  warrant,— whether  anything 
was  said  about  it  or  not,— providing  the  full 
marketable  inrlce  was  asked  and  cliarged  for 
the  machine,  and  it  waa  kAA  as  a  binder  and 
harvesto*,  he  did  warrant  it  to  do  good  work; 
tliat  Is,  such  WOTk  as  other  good  first-class 
maiAlnes  would  do;  that  is,  he  warranted  It 
to  cut  and  btaid  the  grain,— fbat  Is  aU.  It 
wasn't  warranted  to  thresh  the  grain,  or  to 
do  anything  else  but  to  cut  and  bind  the 


grain.  That  is  what  the  madUne  was  sold 
for;  what  the  defendant  bought  It  for.  In 
addition  to  this  warranty  which  the  law 
tfves,  the  defendant  Claims  there  was  a  spe- 
cial statement  or  warranty  bj  this  plaintiff. 
Whether  there  was  or  not  la  for  you  to  de- 
termine. Bat  at  least,  aa  a  matter  of  l&w, 
there  was  an  implied  warranty  that  tt  should 
do  good  winfc.**  It  ndther  appears  tnm  the 
pleadings  mx  proof  that  plamtlflh  mamtfac- 
tnred  tlie  madilne  which  defmdant  pur- 
chased, and  for  wliidi  Uie  note  in  suit  ms 
glToi;  and  the  questltm^  aa  to  whethor  the 
plaintiff,  at  the  time  ot  the  parduwe  and 
sale,  expressly  warranted  the  binder  In  any 
particular  material  to  the  Issues  In  this  case, 
was,  in  our  opinion  solely  a  qnestlw  for  the 
Jury,  unlnflunwed  by  an  Implied  warranty 
as  spedflc  as  the  above  Instruction  Indicates. 
Section  8628  of  the  Oompfled  laws  Is  as 
fdlows:  "Except  as  presolbed  this  at^ 
tide,  a  mere  contract  of  sale  or  agreemeat  to 
sdl  does  not  imply  a  muranty."  Secttoi 
8688  Is  as  follows:  "One  who  sells  or  agrees 
to  sell  an  article  of  his  own  manufaetiue, 
thereby  warrants  it  to  be  free  fttun  any  la- 
tent  defects,  not  dlsdosed  to  the  buyer,  aris- 
ing from  the  process  of  mantifacture,  and 
also  that  neither  he  nor  his  agent  In  such 
manufacture  has  knowing  used  Improper 
mat«Ul  tiierdtt."  We  tUidi;  therefWe,  that 
It  ms  eiror  to  thus  Instruct  the  Jury. 

The  court  further  instructed  the  Jury  as 
fidlows:  "If  you  should  find  that  at  the  time 
the  note  was  given,  that  there  was  no  con- 
sideration passed  to  this  deCsndant,— that  Is 
to  say,  tliat  if  yon  And  tbat,  at  the  time  this 
defendant,  Watson,  gave  this  notc^  that  his 
madilne  waa  entlrdy  worthlesSf-^thowln  that 
even^  there  was  no  consideration  for  this 
note,  and  this  plalntlfl  cannot  recorv; 
*  *  *  that.  If  you  find  that  the  machine 
was  not  wwth,  at  the  time  the  note  was 
^ven,  more  than  the  defaidant  has  already 
paid,  thai  your  vodlct  must  be  for  die  de- 
fmdant"  The  mulispnted  eridence  is  ttiat 
ttie  note  In  salt  was  given  on  the  27th  day 
of  April,  1886,  to  renew  one  of  the  notes  exe- 
cuted on  the  10th  day  of  August,  1884,  at  the 
time  the  machine  was  sold  and  ddivered; 
and  the  d^endant,  by  procuring  an  eaten* 
don  of  the  time  In  which  to  pay  his  note, 
could  not  obtain  ri^ts  ttiat  would  enable 
him  to  oome  into  court  after  his  machine  may 
hare  been  worn  out,  or  by  his  nei^lgence  ren- 
dered worthless,  snd  therehy  defeat  the  pay- 
ment of  sndi  note.  For  the  purpose  of  this 
action  the  consldoratlon  for  Vbe  note,  and  all 
qnestloiu  affecting  it,  indudlng  the  value  of 
the  machine,  relate  back  to  the  date  pur- 
chase and  the  atatns  ot  the  parties  is  fust  as 
It  would  have  been  had  no  renewal  note  been 
^ven.  We  are  therefore  of  the  opinion  that 
the  verdict  should  have  been  set  aside,  and 
a  new  trial  granted.  The  orda  of  the  cboai 
court  refusing  a  new  trial  is  thereCore  re- 
versed, and  the  cause  remanded  toe  a  new 
triaL 
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CITY  OF  HURON  t.  CARTER. 
(Snprane  Court  of  Sonth  Dakota.  Feb.  14, 
1894) 

'  JmosDionox  ov  Jmncn  or  na  Fuo>— Tiou- 

TIOKB  OV  HmiCIPAL  OBDIHAHOH  — ■  HVHBBB  OV 

JlTHOBS. 

1.  It  uemi  Out  when  an  ut  ta  not  Msm- 

tlallj*  criminal  under  the  lav  of  fha  etate  a 
manldpal  ordinance  will  not  make  It  so. 

2,  An  action  to  recover  a  penaltj  prescribed 
b7  a  nmnldpal  ordinance  on  account  of  an  act 
not  erinUnal  bar  the  general  lav  of  the  etate, 
bnt  fcvbiddeii  or  anch  oxdlnancea,  is  a  dTll  ac- 
tion. 

S.  While  the  lerialature  cannot  compri  a 
litigant  to  acc^  less  than  a  constitutional 
Jury,  the  paitiea  thunselvet  in  a  elvit  action 
may  Tirinntarlly  ooneent  to  a  Jory  of  any  num- 
ber. 

4.  Where  a  particular  JurledictliHi  Is  con- 
ferred upon  an  inferior  court  or  tribunal,  Its 
decision,  when  acting  within  Its  jurisdiction,  Is 
final,  unless  provhiion  b  made  for  an  appeal 
from  such  dedsion. 
(Synabw  by  the  Court) 

Appeal  from  drcnit  court,  IBeaOe  county; 

A.  W.  Campbell,  Judge. 

Actum  b7  the  dty  (tf  Huron  against  Jc^ 

B.  Carta  for  vlfdatlon  of  a  dty  wdinance. 
From  a  Judgment  for  defendant  the  dtr  np- 
peala.  ReTersed. 

A  W.  Wllmartb,  tot  iwellant  T.  H. 
Null,  for  reapmdent 

KBIiLAM,  J.  Thla  actlm  waa  Ivocght 
against  respmdent  befwe  the  police  Justice 
ot  the  dty  of  Huron,  for  an  all^^ed  viola- 
tion ot  one  of  the  health  ordinances  of  the 
city.  At  the  proper  time  the  respondent 
(defendant)  dnnanded  a  Jury  trial,  and  It 
wag  agreed  In  open  court  by  and  between 
the  plalntlfC  and  the  defradant  **that  the 
case  should  be  tried  by  a  Jury  of  dx,  to  be 
selected  from  a  list  of  twelve  names  pro- 
vided by  the  court  The  court  consented, 
and  the  Jury  were  regularly  impaneled  and 
sheeted"  pursuant  to  such  agreement  The 
Jury  found  the  defendant  guilty,  and  the 
court  entered  Its  Judgment  thereon,  impos- 
ing a  fine,  etc.  The  defendant  gave  notice 
of  appeal,  and  gave  an  undertaking  as  re- 
qulred  by  law  In  case  of  appeal.  In  the 
circuit  court  the  dty  moved  to  dismiss  the 
appeal  tor  want  of  Jurisdiction.  The  mo- 
tion was  overruled,  the  case  retried  on  its 
malts,  and  the  defendant  acquitted.  From 
Mich  Judgment  of  acquittal  the  cAtj  appeals 
to  this  court 

We  have  stated  the  facts  only  that  bear 
upon  the  one  question  upon  which  we  dedde 
the  case.  A  preliminary  quesUw,  however, 
is  presented  by  respondent's  motion  to  dis- 
miss this  appeal  on  the  ground  that  the  ac- 
tion is  criminal,  and  can  be  brought  to  this 
court  only  by  writ  of  aror.  Upon  this  ques- 
tion, whether  goieraUy  an  action  for  the  re- 
covery of  a  fine  for  the  violation  of  a  mo- 
nidpal  ordinance  is  a  dvU  or  criminal  ac- 
tion, the  expreesl(ms  of  the  courts  have  not 
always  been  hsimoidoas.   Munldpal  author- 


i^  can  and  ought  to  protect  the  lives,  health, 
and  property  of  its  subjects  against  Jeopardy 
by  regiilatlng.  and  even  prohibiting  alto- 
gether, many  acts  which  are  allowable  and 
innocent  under  the  general  laws  of  the  state. 
Local  or  temporary  causes  will  often  Justify 
such  action,  but  It  may  be  going  too  far  to 
say  that  a  city  council  may,  upon  Its  own 
Judgment  make  an  act  criminal  In  Its  char- 
acter whldi  by  the  law  of  the  state  Is  not 
crlmlnaL  The  possession  of  such  power  is  not 
necessary  for  the  enforcement  of  Its  ordi- 
nances. Judge  Dillon  thinks  the  better 
opinion  is  that  where  an  act  Is  not  essential- 
ly criminal  by  the  law  of  the  state  the  mu- 
nicipal ordinance  does  not  make  It  so.  1 
DUL  Mun.  Corp.  (4tb  Bd.)  I  432.  See,  also, 
Town  of  BrookvUle  v.  Gagle,  73  Ind.  117; 
Ex  parte  HoUwedell,  74  Ma  396;  City  of  Osh- 
kosh  V.  Schwartz,  (Wis.)  13  N.  W.  562;  Mil- 
ler T.  O'Reilly,  84  Ind.  1«8:  Jenkins  v.  City 
of  Cheyenne,  1  Wyo.  287.  There  may  t>e 
difficult  in  some  cases  <n  applying  this  prin- 
ciple as  a  decisive  test  of  whether  an  action 
to  enforce  punishment  for  the  vMatlon  of  an 
ordinance  Is  dvll  or  criminal,  for  there  would 
seem  to  be  swne  reason  for  holding  an  act 
lorlmlnal  which  Is  either  by  the  general  or 
local  law  directly  punishable  by  imprison- 
ment; but  there  Is  no  such  difficulty  In  this 
case.  The  act  complained  of,  and  of  which 
the  defendant  was  convicted,  was  one  not 
fwbldden  by  the  general  law  of  the  state; 
nor  was  It  punishable,  under  the  ordinance, 
by  Imprisonment  as  a  result  of  the  convlc- 
tl(m.  We  are  of  the  opinion  that  the  action 
was  a  dvll  one,  and  that  it  was  properly 
brought  to  this  court  by  appeaL  The  motion 
to  dismiss  Is  therefore  denied. 

The  charter  of  the  ci^  (section  24)  gives 
the  police  Justice  exdusive  Jurisdiction  over 
ofFenses  against  the  ordinances  of  the  dty. 
Section  27  allows  an  appeal  In  such  cases  as 
were  tried  without  a  Jury,  and  In  no  others. 
As  already  noticed,  the  dty  moved  the  circuit 
court  to  dismiss  the  appeal  for  the  reason 
that  the  case  having  been  tried  before  a 
Jory,  the  defendant  had  no  right  of  appeal, 
and,  consequently,  that  that  court  had  no  Ju- 
risdiction to  entertain  It  The  motion  was 
resisted,  in  respect  to  that  ground,  upon  the 
theory  that  six  men  did  not  constitute  a  Jury, 
the  charter  providing  for  a  Jury  of  twelve; 
and  that  therefore.  It  was  a  case  tried  vrith- 
ont  a  Jury.  The  action  was  dvll,  as  we 
have  determined,  and  It  was  perfectly  com- 
petent for  the  parties  to  agree  to  a  jury  of 
less  than  the  regular  number.  The  law  oould 
not  compel  a  litigant  to  accept  less  than  a 
con8titutl<mal  Jury,  but  there  Is  nothing  in 
the  constitution  or  statute  which  prevrats  his 
voluntarily  consenting  to  a  Jury  of  any  num- 
ber. Upon  this  question,  see  Vaughn  v. 
Scade,  30  Mo.  000;  MlUett  v.  Hayford,  1  Wis. 
401;  Olllesple  v.  Benson,  18  Gal.  410;  Ouvlns 
V.  Grant  4  T.  B.  Mon.  126;  Roach  v.  Blakey, 
(Va.)  IT  S.  B.  228.  We  think  it  was  a  case 
tried       a  Jury.   There  Is  no  right  to  ap- 
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peal  unless  an  appeal  la  authorized  by  stat- 
ute, and  It  was  competent  for  the  legislature 
to  give  the  right  In  cases  tried  without  a 
jury,  and  to  withhold  It  in  cases  tried 
with  a  Jury.  The  principle  Is  too  well  set- 
tted  to  be  questioned,  that,  when  a  particular 
Jurisdiction  Is  conferred  upon  an  Inferior 
court  or  tribunal,  Its  decision,  when  acting 
wlthfn  its  Jurisdiction,  la  final,  unless  provi- 
sion Is  made  for  an  appeal  from  sui^  deci- 
sion. Black  Hills  Flume  &  MIn.  Oo.  t. 
Grand  Island  &  W.  a  R  Oo..  (&  D.)  61  N. 
W.  345;  Ward  r.  People.  13  m.  635;  Bd- 
words  T.  Vandemack,  Id.  633;  Street  v.  Fran- 
cis, 3  Ohio,  277;  Grover  t.  Ooon,  1  N.  T.  530. 
If  the  law  did  not  authorize  the  removal  of 
this  cause  by  appeal  from  the  police  Justice 
to  the  circuit  court,  it  foBows  that  the  latter 
court  had  bo  Jurisdiction  to  entertain  <»>  retry 
it,  bat  Bhotdd  ttare  dismissed  the  appeal. 
We  think  the  court  erred  In  not  so  doln^: 
The  case  Is  remanded  to  the  circuit  court, 
with  directions  to  vacate  Its  Judgment  and 
dismiss  the  appeal.   AH  the  Jndses  concur. 


GRANT  T.  GRANT. 
(Supreme  Court  of  Sonth  Dakola.   Feb  14 
IfiW.) 

DiroKCB— Alihont— DisQEnioif  or  Codbt. 
1.  The  making  of  an  order,  consented  to 
OT  the  parties,  for  temporary  aJimoDj  in  an  ao- 
tlon  for  divorce,  doea  not  conclude  the  wife  from 
■ubHt'qiiently  npplying  for,  nor  the  court  from 
making,  aa  order  for  further  alimony. 

»™       V  *t***R*  *^         on  payment 

by  the  husband  nnder  such  an  order  examined, 
ana  held  not  to  conclude  her  from  apolvimr  for 
OT  the  court  from  aJlowine,  further  allm^  In 
the  exercise  of  its  discretion. 

8.  Soch  an  order  will  not  be  reviewed  ex- 
cept in  case  of  abase  of  discretion. 
(Syllabug  by  the  Court.) 

Appeal  from  circuit  court,  Brookings  coun- 
ty; J.  O.  Andrews,  Judg& 

Action  by  Samuel  Grant  against  Alice  O. 
Grant  for  a  divorce.  From  an  order  allow- 
ing defendant  alimony,  plaintiff  appeals.  Af- 
firmed. 

George  N.  Baxter,  for  appellant  H.  S. 
Glp8on,.for  reqwndent 

PER  CURIAM.  This  is  an  appeal  from 
an  wder  of  the  circuit  court  of  Brookings 
county  allowing  the  defendant  temporary  al- 
imony and  counsel  liees,  pending  the  proceed- 
ing taken  by  her  seeking  to  vacate  a  decree 
of  divorce  entered  against  her  by  said  court 
Under  the  provisions  of  section  2582,  Oomp. 
Laws,  the  court  has  full  power  In  Its  discre- 
tion to  require  the  husband  to  pay  as  ali- 
mony any  money  necessary  to  enable  the 
wife  to  support  ho-self  or  ber  children,  or  to 
prosecute  or  defend  the  action;  and,  unless 
such  an  allowance  made  Is  so  grogs  and  ex- 
cessive as  to  show  an  abuse  of  Judicial  dis- 
cretion, the  order  will  not  be  disturbed  on 
appeal.  The  power  to  allow  temporary  ali- 
mony and  counsel  fees  is  inddcnt  to  dlTOree 


cases,  and  Is  necessnry  to  the  Mids  of  Jus- 
tice; and  a  statute  like  the  one  above  re- 
ferred to,  requiring  the  busband  to  pay  sucb 
sums  as  are  necessary  to  liable  the  wife  to 
carry  on  or  defend  such  suit,  Is  only  confirm- 
atory of  the  common  law.  Goldamlth  t. 
Goldsmith,  6  Mich.  285;  Petrle  v.  People,  40 
III.  834.  The  tn^er  appealed  from  Is  dated 
January  9,  1893,  and  la  as  follows:  "It  Is  or- 
dered that  Samud  Grant,  the  plaintiff  In  tbU 
action,  pay  to  the  defendant  th«^n,  Alice 
G.  Grant,  the  sum  of  fifty  dollars  per  monttw 
•  •  •  as  temporary  alimony  or  support  aoj 
maintenance  diu-fng  the  pendency  of  this  ac- 
tion, •  *  •  and  the  sum  of  one  hundred 
and  fifty  doHars  as  counsel  fees." 

The  only  question  before  us  is.  did  the  trial 
coort  abuse  its  discretioil  in  granting  the 
above  order?  The  appellant  contends  that  it 
did.  The  record  shows  that  on  S^tember 
20,  1892,  the  court  granted  an  order  reqat^ 
Ing  the  i^intifr,  Samuel  Grant;  to  pay  thli 
respondent  the  sum  of  $300  for  coonsel  fees, 
expenses,  support,  and  malut^iance^  and  tlial 
the  same  has  beoi  paid; .  and  he  contends 
that  at  the  time  of  its  payment  it  was  to  be 
In  full  for  an  counsel  fees,  expenses,  supp'irt 
and  maintenance  during  the  pendency  of  tbe 
action.  With  this  contention  we  cannot  agrte. 
At  the  time  the  money  was  paid  a  receipt 
was  given,  as  follows:  "Paribault,  Minn., 
Sept.  20th,  1892.  Received  of  Samuel  Gnat 
the  sum  of  three  hundred  dollars  In  satisfac- 
tion and  payment  of  an  order  of  this  date 
made  and  mtered  in  tiie  case  of  Ssniud 
Grant,  plaintiff,  against  Alice  C.  Grant,  de- 
fendant, pending  In  the  circuit  court  tor  tbe 
county  of  Brookings,  South  Dakota,  upon  de- 
fendant's application  for  comisel  fees,  exp*M- 
es.  support,  and  maintenance,  adced  for  k 
said  defendant's  application  for  said  m^er." 
This  receipt  does  not  show  tbat  Its  paymeat 
was  to  be  considered  a  full  satisfacticm  for 
counsel  fees,  etc.  Am  was  said  In  the  case  of 
Clyde  V.  Peavy.  74  Iowa.  48,  86  N.  W.  883: 
**Ord«v  for  temporary  aUmony  for  the  sap- 
port  of  tbe  wife  and  for  attwney's  fees  are 
not  Uke  ordinary  Judgments.  They  cannot, 
In  the  very  nature  of  things,  be  regarded  u 
a  final  adjudication  as  to  the  rights  of  tbe 
parties.  Tbeae  orders  are  usually  made  to 
continue  from  term  to  term,  for  the  rea;$<« 
that  It  is  ImposBible  to  determine  at  the  be- 
ginning what  the  necesdtles  of  the  UtigatioB 
may  require.  It  may  continue  for  years,  sad 
the  court  cannot  determine  in  advance  that 
any  named  sum  of  money  ought  to  be  a  full 
allowance  for  all  purposes.  Thla  being  tke 
nature  of  the  proceeding,  no  mere  temporary 
order  can  be  said  to  be  a  final  adjudtcatioa. 
Additional  alimony  may  be  made  from  time 
to  time."  The  wording  of  tbe  receipt  can- 
not be  construed  to  support  the  contentI<m  (tf 
the  appeOant.  The  money  paid  waa  tn  ftfl 
of  the  previous  order  of  the  court,  and  couM 
not  relate  to  any  sutwequent  one.  Tlrt 
phrase,  "pending  the  action,"  was  mad»  In 
its  ordinary  ace^tatlon,  and  In  Its  eonnw- 
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tlon  tn  the  receipt  was  to  show  that  the 
money  so  paid  pertained  to  the  pending  ac- 
tion before  the  court.    At  Ute  time  snch  or- 

wag  made,  and  the  money  paid,  neither 
the  court  nor  tbe  parties  coold  foresee  what 
would  be  required  tither  for  support  or  main- 
tenance or  to  defoid  the  action.  It  was 
made  before  the  cause  had  been  heard  or  a 
decree  entered.  Afterwards,  to  wH,  Novem^ 
ber  18, 1882,  a  judgment  was  entered  dlssolT- 
Ing  the  marriage  contract  between  the  par- 
tlea  Thereafter,  and  on  the  2Ttb  day  of  De- 
cember, 1892,  the  defaidant  presented  to  the 
trial  court  her  petltl(»i,  ertatlng  that,  fedlng 
bensit  aggrieved  by  the  Judgment  of  the 
court,  she  desired  to  and  would  more  the 
court  to  vacate  snch  Judgment  and  grant  h& 
a  new  trial;  but  tbat  she  was  without  means 
to  employ  couns^  or  to  meet  other  neces- 
rary  expenses  of  Utlgatlon,  or  to  support  her- 

during  Its  i>endency,  and  farmer  setting 
forth  the  plalntlfTs  financial  ability.  He 
plaintiff,  on  his  part,  filed  counter  afltdarlts, 
denying  defendanrt's  allegations  aa  to  his 
property,  and  stating  generally  tiiat  he  was 
not  wwth,  OT^  and  aboTe  his  debts,  mare 
than  f400  or  1500.  Upon  the  hearing  of  this 
application,  to  wit,  January  9, 1803,  the  court 
made  the  order  from  which  this  appeal  Is 
taken.  From  the  showtog  made  by  the  rec- 
ord aa  to  the  resources  of  the  parties  respec- 
tively, we  cannot  say  that  the  trial  court 
abused  tta  dlseretiMk  In  granting  the  wder 
appealed  team,  and  it  la  therefwe  afflrmed. 


TABOR  ft  N.  RT.  GO.  t.  McCORMXOK. 
(Supreme  Gonrt  of  Iowa.  Feb.  a  1804.) 
SuBBCaiPnoH  to  Railroad  Stock— OoNDmoHa— 
AcTioKa— SvinaKCB— IiraTBTTcnoiTS. 

1.  The  artldes  of  Incorporation  of  a  rail- 
road coinpaDy  provided  that  the  road  shoatd  be 
built  "from  within  the  corporate  limits  of  T., 
P.  conoty."  Subscriptions  to  its  stock  were 
to  be  paid  when  the  road  "is  completed  and  cars 
rannini?  from  T.  to  M."  In  an  action  on  such 
■nbseriptioQs  It  appeared  that  plaintiff  com- 
pleted its  road  fnun  a  point  in  M.  cooaty  990 
feet  from  the  limits  of  T.  and  the  county  line 
of  F.  eonnty,  where  It  placed  its  depot  and  other 
terminal  fadlitieB.  Held,  that  the  rights  of 
plaintiff  and  defendant  mast  he  measured  by 
the  contract,  and  evidence  as  to  the  accesaibili- 
ty  of  snch  termioua,  and  aa  to  whether  or  not 
it  was  satisfactory  to  the  public,  was  not  ad- 
sateible. 

2.  Plaintiff  also  built  a  track  from  Its  main 
Una  to  a  point  within  the  limiU  of  T.,  Id  F. 
eouDty,  where  It  bnilt  a  platform  and  transacted 
some  bnslness.  Defendant  claimed  snch  exten- 
sion  was  not  made  in  good  faith,  and  was  not 
completed  and  operated  aa  contemplated  by 
the  contract.  Bad,  that  plaintiff  should  have 
been  permitted  to  show  what  It  had  done  In  the 
wa^  of  receiving  and  delivering  pasaengers  and 
freight,  as  requested,  or  as  was  neceeaary,  at 
the  terminus  in  F.  county,  and  that  all  the  de- 
mand for  bnsineas  at  that  point  had  been  com- 
plied with. 

8.  It  was  BOt  error  to  admit  evidence  of  the 
statements  of  plaintiff's  president  as  to  whether 
such  estension  was  exp^cted  to  be  permanent 
*nd  that  the  track  was  laid  on  ground  leased 
fior  oaly  ow  jmx. 


4.  The  court  properly  excluded  evidence 
that  defendant  contracted  to  deed  property  on 
the  completion  of  the  road  from  T.  to  M.,  and 
to  receive  an  extra  SlOO  when  so  completed, 
and  that  he  had  iDsisted  that  the  road  was 
completed,  and  demanded  the  money. 

5.  It  was  error  to  sobmit  to  the  Jury  the 
question  aa  to  whether  plaintiff's  officers  or 
agents,  prior  to  such  subscriptions,  represented 
to  defendant  that  the  road  would  be  built  and 
ooerated  froaa  a  p(rfat  within  F.  county,  and 
the  limits  of  T.,  and  to  charge  that,  If  snch 
representations  were  made  and  relied  on,  thej 
became  conditions  of  the  subscriptions  with 
which  plaintiff  must  show  compliance,  in  the  ab- 
Boice  of  any'  allegation  or  proof  that  suc^  rep- 
resentations were  frandulently  made. 

6.  The  court  properly  charged  that  If  the 
terminus  was  to  be  m  T.,  in  F.  county,  plain- 
tiff would  not  be  jeguired  to  place  all  its  ter- 
minal facilities  there,  but  it  would  have  to  so 
build  and  operate  its  road,  and  arrange  such 
facilities,  that  the  principal  business  at  the 
station  tar  such  town  would  be  at  a  point  within 
its  corporate  UnUta  ia.  snch  county. 

Appeal  from  dktrlct  court,  Fremont  coun- 
ty; N.  W.  Utter,  Judges 

ActtoM  la  two  oountB  to  reoow  on  two 
written  snbaorlptlons  made  by  the  defeod- 
ant  to-  ttie  capital  atod^  of  said  company, 
"to  be  paid  when  railroad  is  completed  and 
car*  nmnlBff  Tabor  to  Halvem,  Iowa." 
Plalntifl  alleges  compliance  with  aald  con- 
dition, that  defendant  refuses  to  pay,  and 
makes  profiBrt  of  the  certlllcates  of  stoclc. 
and  aAa  to  kcoto'.  Defendant  answers 
that  it  la  pioTlded  in  plaintiff's  articles  of 
Incorporation  that  the  road  should  be  built 
"from  within  the  cori>orate  limits  of  Tabor,. 
Fremont  county.  Iowa,"  that  he  made  said 
atUwcrlptlona  upon  the  agreement,  und«>- 
Btandlng,  and  repreaentatlons  that  the  road 
would  be  so  completed  and  <4^rated,  and  de- 
nlcB  tliat  It  haa  been  bo  completed  and  op- 
mted.  The  defendant  also  set  up  a  conn- 
twdalm  for  roit  that  is  not  disputed.  The- 
caae  waa  tried  to  a  Jury,  and  a  verdict  re- 
turned for  tbe  defendant.  Plaintiff  appeals. 

George  E.  Draper,  for  appellant  A.  R. 
Anderson  and  W.  B.  Mitchell,  for  appellee. 

GIVEN,  J.  1.  The  following  facta  are  un- 
^estloned:  The  articles  under  which  plain- 
tiff is  inc(M*pGrated  show  that  it  was  Incor- 
porated "to  construct  a  railroad  from  within 
the  corporate  limits  of  Tabor,  Fremont  coun- 
ty, Iowa,  to  either  Hillsdale,  MalT«*n,  or 
Glenwood."  Defendant's  aubscrlpHons  are 
conditioned  **to  be  paid  when  the  rallrond 
is  completed  and  cars  running  from  Tabor 
to  Malvwn."  The  north  line  of  the  town 
of  Tabor,  as  originally  incorporated,  was  on 
the  county  line  between  Fremont  and  Mills 
counties.  Tbe  plaintiff  completed,  and  has 
since  contlnuoualy  operated,  its  road  from  a 
point  In  Mills  county,  alMut  050  feet  north  of 
the  county  line,  about  ISO  feet  east  of  tbe 
continuation  of  Main  street,  tn  the  town  of 
TabOT,  and  about  2,100  feet  from  the  busi- 
ness center  of  the  town,  in  a  northeasterly 
direction,  to  the  town  of  Malvern.  At  the 
point  named,  the  plaintiff  constructed  a  de- 
po^  a  turntable,  engine  house,  and  other 
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terminal  fadUtles.  Afterwards,  In  1890,  the 
plaintiff  constructed  a  track  from  a  point 
OD  Ita  main  Hne  aboat  16  rods  eaat  <tf 
said  depot,  In  a  southerly  direction,  to  a 
point  In  Fremont  county,  and  within  tbe 
original  limits  of  the  town  of  Tabor.  A  plat- 
form woa  constructed  at  the  end  of  this  new 
track,  and  some  business  transacted  thera 
Trior  to  the  time  the  defendant  made  his 
subscriptions,  steps  had  been  taken  to  ex- 
tend the  limits  of  tbe  town  of  Tabor  ova  cer- 
tain adjoining  territory  in  Mills  county.  In- 
cluding that  where  said  depot  and  twmlnal 
facilities  were  located,  and  a  proclamation 
bad  been  issued  by  the  mayor  declaring  said 
territory  duly  annexed  to.  the  town.  Since 
the  trial  of  this  case  below,  this  court  held 
said  proceeding  to  be  lUegaL  Railway  Ca 
T.  Dyson,  53  N.  W.  246.  Plaintlfl  contends 
that  the  completion  and  operation  of  the  road 
from  the  point  where  said  tormina!  facilities 
were  located  In  Mills  county  was  a  oompU- 
anoe  with  the  condition  upon  which  the  sub- 
scriptions were  payable;  also,  that,  if  said 
completion  and  opantion  was  not  a  compli- 
ance, the  construction  and  opaation  of  the 
extension  to  the  point  within  the  limits  of 
Tabor,  and  into  Fremont  county,  was  a  com- 
pliance with  said  condition.  Defendant  con- 
tends that,  under  the  articles  of  Incorpora- 
tion and  tbe  language  of  his  subscriptions, 
said  Bubscrlptions  are  only  payable  when 
the  road  is  completed  and  operated  from  a 
point  in  Fremont  county  within  tbe  corpo- 
rate limits  of  the  town  of  Tabor,  and  tliat  the 
completion  and  operation  of  the  road  from 
the  point  In  Mills  county  was  not  a  com- 
pliance with  the  condttitm.  He  also  con- 
tended on  the  trial  that  the  attempt  to  ex- 
tend tbe  limits  of  the  town  was  Illegal,  and 
did  not  bring  the  original  terminal  within  tbe 
conditions  nor  within  Fremont  county,  and 
that  said  extension  of  tbe  road  was  not  made 
In  good  faith,  and  was  not  completed  and 
operated  as  contemplated  In  the  contract 
He  also  claima  that  be  was  induced  to  sign 
said  subscriptions  upon  representations  of 
the  plalntUTs  officers  that  the  depot  and 
termini  were  to  be  located  in  Fremont  coun- 
ty, within  the  limits  of  the  town  of  Tabor. 

2.  Plaintiff's  first  complaint  is  of  certain 
i-ullngs  In  the  taking  of  testimony-  The 
rights  of  these  parties  must  be  measured 
liy  their  contract  There  was  no  error,  there- 
fore, In  refusing  evidence  as  to  tbe  accessl- 
hility  of  the  original  termini,  or  as  to  wheth- 
er or  not  it  was  satisfactory  to  the  public. 
Plaintiff  sought  to  prove  what  It  had  done 
in  tbe  way  of  receiving  and  delivering  pas- 
sengers and  freight,  as  requested  or  neces- 
sary to  be  delivered,  at  the  termini  in  Fre- 
mont county,  and  that  all  the  demand  tor 
business  at  that  point  had  been  complied 
with.  To  these  questions,  defendant's  objec- 
tions were  sustained.  If  the  extension  of  the 
road  Into  Fremont  county  was  in  good  faith, 
nnd  as  contemplated  by  the  contract,  it  was 
a  compliance  with  the  conditions  as  claimed 


by  the  defmdant  Whether  w  not  that  ex- 
tension was  made  in  good  faith  was  a  ques- 
tion in  the  case  upon  which  evidence  was 
introduced  as  to  the  manner  In  which  the 
track  was  constructed,  and  the  conveniences 
provided,  at  the  point  in  Fremont  county. 
We  think  tills  evidence  should  also  have  been 
admitted.  For  the  same  reason  there  was 
no  error  In  admitting,  oveie  plaintiff's  objec- 
tion, the  BtatemraitB  of  the  president  of  the 
road  as  to  whether  said  extension  was  ex- 
pected to  be  continued,  aar  the  evidence  that 
said  trade  was  laid  upon  ground  leased  fta- 
a  p^od  of  one  year.  Plaintiff  complains 
that  on  m>ss-examlnation  of  the  defendant 
it  was  not  permitted  to  show  by  him  tliat  he 
had  contracted  to  deed  pr(q;>erty  upon  the 
completion  of  the  road  from  Tabor  to  Mai- 
Twn,  and  to  rec^ve  an  extra  $100  when  so 
completed,  and  that  he  had  demanded  the 
money.  Insisting  that  the  road  was  so  com- 
pleted. There  was  no  error  In  excluding  this 
evidence.  What  was  required  of  the  plain- 
tiff is  to  be  determined  by  the  contract  as 
writt«i,  and  not  by  contracts  of  the  defend- 
ant with  other  persoiiH.  Such  contracts  are 
too  remote,  and  defendant's  construction  of 
them  was  not  evidence  against  lilm  in  this 
case. 

8.  The  court  propvly  instructed  that  the 
parties  are  presumed  to  have  contracted  with 
reference  to  the  articles  of  tncwporatiou,  and 
construed  the  sulMCriptions,  In  the  Ugbt  of 
tbe  articles,  as  requiring  the  termini  to  be 
within  the  corporate  limits  of  the  town  of 
Tabor,  "unless  conditions  were  attached 
thereto  other  than  therein  expressed."  Tbe 
court  submitted  the  question  whether,  prior 
to  tbe  execution  and  delivery  of  tbe  subecrip- 
tions,  the  plaintiff's  officers  or  agents  repre- 
sented to  defendant  that  tbe  road  would  be 
built  and  opwated  from  a  point  In  Fremont 
county  within  the  limits  of  tbe  town  of  Ta- 
tKir,  and  instructed  that.  If  such  representa- 
tions were  made  and  relied  upMi,  they  be- 
came conditions  of  the  subscriptions,  and 
that  In  that  case  the  plaintiff  must  show 
compliance  tharewitta.  We  think  it  was  tf- 
ror  to  submit  this  question,  and  to  so  in- 
struct The  contract  was  In  writing,  and 
could  not  be  varied  by  precedli^  representa- 
tions, unless  fraudulently  made.  There  Is 
neither  allegation  nor  proof  that  tbe  alleged 
representations  were  frandulentiy  made.  The 
oourt  also  Instructed  that,  if  the  termini  were 
to  be  in  Fremont  county  and  In  Tabor,  'It 
would  not  be  required  to  place  all  its  ter- 
minal faculties  tor  said  town  at  such  point 
but  it  would  have  to  so  build  and  operate 
Its  road,  and  so  arrange  Its  terminal  faclll- 
tles,  as  that  the  prindpal  business  and  traffic 
of  said  road  at  the  station  for  said  town 
would  be  transacted  at  a  point  within  Its  cor- 
porate limits  In  said  county."  There  was  no 
error  In  this  Instruction.  For  plaintiff  to 
maintain  a  depot  Just  outside  the  corporate 
limits  so  as  to  attract  the  principal  business 
ot  tbe  town  from  the  agreed  termini  would 
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defeat  the  rery  object  of  the  condltloiL  For 
the  reasons  stated,  tba  jndgmait  Is  Nrersed. 
lUreraed. 


WUTT  T.  BIGB  et  al. 

(Snpreme  Court  of  Iowa.    Feb.  8,  1894.) 

HoBTOiOB  —  Bights  or  Pobobaurb  op  Most- 
OAQBD  Land— &L-BR00AT10N  —  Bau  jh  Ixversb 

OBDBB  or  AUBNATIOM. 

1.  On  foreclosore  the  mortgaeror  and  his 
vife  testified  that  a  certain  part  of  the  land, 
to  which  the  mortgagor  had  only  a  bond  for  a 
deed,  was  AraQdnlentlr  pat  in  the  mortgage. 
Ther  w»e  corroborated  hj  an  Indoraemeut  and 
cancellation  made  on  the  bond.  The  dranghte- 
man  testified  that  the  mortgage  was  jnst  aa  he 
drew  it,  and  the  mortgagee  and  another  testified 
that  It  was  never  ehansed,  and  that  the  mort- 
gagor and  his  wife  fnlly  understood  the  mort- 
gage, and  what  it  described,  when  th^  execut- 
ed It.  The  application  for  the  loan,  and  a  se<y 
end  mortgage,  giren  for  commissioos,  both  in- 
clnded  such  land;  and  an  inspection  of  the  orig- 
inal showed  that  no  change  had  been  made  In 
the  mortgage.  Bdd,  that  the  claim  of  defmd- 
ants  was  not  established. 

2.  A  mortgagor  of  land  to  which  he  bad 
only  a  bond  for  a  deed,  sold  nurt  of  It  to  a  third 
person,  who  agreed  to  pay  the  amount  due  on 
the  bond  in  consideration  therefor.  He  paid 
about  half  the  amoant  due  on  the  bond,  and  put 
TSlnable  ImproTements  on  the  part  porcfaased 
by  him.  add,  that  in  a  forcdosure  of  sacb 
nortgage  such  third  person  was  not  entitled  to 
be  subrogated  to  the  rights  of  the  holder  of  the 
legal  title  as  to  the  land  purchased  by  him. 

8.  Where  the  mortgagor  has  no  title  to  anr 
of  the  land  when  the  mortgage  Is  foreclosed, 
the  rule  whidi  requires  the  mortgagee  to  first 
ezhaast  the  land  still  owned  by  the  mortgagor 
before  reswUng  to  that  part  «  the  mortgaged 
premises  which  the  mortgagor  has  sold  au  no 
■f^catioii. 

Appeal  from  district  cotirt,  Pottawattamie 
cotmty;  A.  B.  Thoraell,  Judge. 

Action  In  equity  to  foreclose  a  mortgage. 
Jndgmoit  and  decree  for  plalntlfE.  Defend- 
anti  appeaL 

FUckinger  Bros.,  for  appdlanta  Shea  & 
Galvln,  for  appellee. 

EINNE,  J.  1.  This  record  discloses  the  fol- 
lowing facta:  On  December  1,  18SS,  the  de- 
fendant H.  O.  Rice  owned  in  fee  the  S.  W.  \i 
of  section  28,  the  B.  H  of  S.  B.  ^4  of  section 
29,  and  B.  %  of  N.  B.  ^  of  section  82,  town- 
ship 76,  range  41;  and  he  held  a  bond  for  a 
deed  of  the  N.  W.  ^,  of  section  28,  township 
76,  range  41,  from  one  Adolpb  OrafFen,  which 
tract  win  hereafter  be  referred  to  as  the 
"Graffen  Quarter."  This  bond  provided  for 
the  «)nveyance  of  the  fee  title  on  the  pay- 
ment b7  H.  O.  Rice  of  $2,060,  such  oonrey- 
anoe  to  be  made  subject  to  two  mortgages, 
aggregating  |1,700  and  Interest,  which  Rice 
assumed  and  agreed  to  pay,  making  the  total 
consideration  $3,760.  December  1,  1885, 
there  was  still  due  on  this  Qraffen  quarter 
abont  $3,500.  Rice  procured  a  loan  running 
to  <me  Squire,  trustee,  for  $5,000,  and  exe- 
cuted bis  note  therefor,  secured  by  a  mort- 
gage  npon  all  the  real  estate  heretofore  de- 
scribed, Indndlng  the  Oraffen  quarter.  Aft- 


er this,  H.  O.  Bice  sold  his  equity  In  the 
aarth  80  acres  of  the  Graffen  quarter  to  his 
brother  T.  M.  Rice,  who  took  possession,  and 
has  since  occupied  the  land  as  a  farm,  and 
has  paid  in  all  about  $1,800  on  the  purchase 
price,  as  provided  in  said  bond,  and  bas  also 
made  Imiwovements  of  the  value  of  several 
hundred  dollars.  May  24,  1886,  H.  O.  Rice 
executed  to  one  Olapp  a  mortgage  for  $2,691 
on  all  the  laud  described  tn  the  Squire  mort- 
gage, except  the  Graffen  quarter.  On  Sep- 
tembo*  30,  18S6,  H.  O.  Rice  executed  to  O. 
D.  Dillln  a  mortgage  tor  $1,120  <m  same  laud 
that  was  embraced  In  the  Clapp  mortgage. 
November  27,  1886,  H.  O.  Rice  executed  to 
O.  M.  Witt  a  mortgage  for  $510.43  on  same 
land  as  that  Included  in  the  Clapp  and  Dillln 
mortgages.  The  Olapp  mortgage  was  assign- 
ed to  Lodge  &  Henry,  and  by  them  foreclos- 
ed, and  the  land  covered  by  it  sold  to  satisfy 
the  Judgment  recovered  in  the  foreclosure 
suit;  they  also  having  become  the  owners, 
by  assignment  from  H.  O.  Rice,  of  all  his 
interest  In  the  Graffen  contract,  subject  to 
the  equity  of  T.  M.  Rice  in  the  north  80 
acres.  Lodge  A  Henry  are  not  parties  to  this 
acdon.  March  10,  1890,  and  within  nine 
months  after  said  sale,  O.  D.  DiUin,  as  a 
JnnlOT  lienholder,  redeemed  the  land  from  the 
sale  under  the  Lodge  ft  Henry  foreclosure, 
paying  $3,688.57  to  the  clerk,  which  was  aft- 
erwards paid  Lodge  ft  Henry,  and  the  sher- 
iff's csrtiflcate  assigned  to  DUlln.  In  Decem- 
ber, 1886,  the  $5,000  note  and  mortgage  made 
to  Squire  as  trustee  were  sold  to  the  Rutland 
Savings  Bank,  and  it  remained  the  owner  of 
them  until  July,  1890.  July  8, 1800,  the  bank 
b^n  suit  in  the  United  States  court  on  said 
note  and  mortgage,  and  ou  August  6,  1890, 
plaintiff  herein  purchased  the  same,  paying 
therefor  $6,700.  Tlie  case  was  dismissed, 
and  suit  commenced  In  the  state  court.  Soon 
after  this  suit  was  begun,  plaintiff  released 
of  record  from  the  lien  of  the  mortgage  In 
suit  all  of  the  land  included  therein  except 
the  Graffs  quarter,  and  credited  upon  the 
note  two-thirds  of  the  amount  then  due 
th»eon,  and  asked  judgment  against  Rice 
toe  the  balance  and  a  decree  of  foreclosure 
against  the  Graffen  quarter  for  the  one-third 
remaining  due  upon  the  note.  H.  O.  lUce 
testifies,  and  the  record  so  shows,  that  he 
has  no  Intoest  In  this  land.  T.  M.  Rice  In- 
tervened in  the  case,  and  asked,  in  the  event 
that  the  Squire  mortgage  was  found  to  cover 
the  Graffen  quarter,  that  he  might  be  subro- 
gated to  the  extent  of  payments  made  by 
him  on  the  Graffen  contract,  and  that  such 
payments  might  be  decreed  to  be  a  prior  lieu 
to  plaintiff's  mortgage.  The  court  found  for 
plaintiff,  and  that  he  should  have  Judgment 
for  $1,661.36,  with  attorney's  fees,  costs,  and 
intact,  against  H.  O.  Rice,  and  ordered  the 
mortgage  foreclosed  tot  mid  sum  as  against 
said  Graffen  quarter. 

2.  It  is  contended  by  the  defendants  fJiat 
the  Oraffen  quarter  was  fraudulently  put  In 
the  Squire  mortgage;  that  It  wag  exsuressly 
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agreed  and  tmd^tood  between  all  the  parties 
that  It  should  not  be  embraced  therein.  Now, 
tt  is  Incombent  upon  the  defendants  to  estab- 
lish this  dalm.  In  taror  of  their  contention 
is  the  evidence  of  H.  O.  Bice  and  his  wife. 
They  are  corroborated  to  some  extent  by 
the  Indorsement  and  cancellation  made  npon 
the  Gralfen  bond.  Against  this  is  the  testl' 
mony  of  Somers,  who  drew  the  mortgage, 
that  It  Is  Jnst  as  It  was  drawn  by  him;  of 
both  the  Squires  that  the  instroment  has 
never  been  changed,  and  that  Bice  and  hla 
wife  fully  undmtood  the  mortgage,  and  what 
was  described  therein,  when  they  signed  and 
acknowledged  It  Then  we  have  the  original 
mortgage  before  us,  and  It  clearly  appears 
that  no  change  has  ever  been  made  In  the  de- 
scription of  property  therein  set  forth.  Again, 
on  the  same  day,  a  mortgage  was  given  to 
Squire  covering  the  same  real  estate  as  the 
$5,000  mtMtgage,  which  second  one  was  given 
for  commission  on  the  loan.  The  application 
for  the  loan  embraced  the  Graffen  land.  It  Is 
clear  that  defendants  have  failed  to  estab- 
lish this  defense,  and  we  must  hold  that  the 
Graffen  quarter  section  was  rlghtfidly  em- 
braced In  the  Squire  mortgage. 

3.  T.  U.  Rice  insists  npon  the  right  of  mil>- 
rogatlon  as  to  the  mota^  payments  made  by 
him  to  Graffen  on  the  80  acres  of  the  Graffen 
land  purchased  of  H.  O.  Klce.  The  trial 
court  dlsmisaed  his  petition  of  Intervention, 
and  must  have  found  that  he  was  not  enti- 
tled to  be  subrogated.  Authorities  are  cited 
by  counsel  announcing  c<Hrect  principles  of 
law  applicable  to  the  subject  of  subreption, 
but  not  applicJible  to  the  facts  a»  they  ap- 
pear In  this  case.  T.  M.  Bice  purchased  the 
land  with  record  notice  of  the  Squire  mort- 
gage thereon.  In  law,  he  knew  that  the 
Squire  mortgage  covered  this  land,  subject 
only  to  the  Graffen  claim  for  purchase  mon- 
ey. When  he  made  bis  several  payments  to 
Graffen  he  had  no  thought  that  he  could  or 
would  be  subrogated  to  Graffen's  rights. 
But  It  is  Immaterial  as  to  what  T.  M.  Bice 
thouKht.  The  fact  Is,  he  purchased  the  land 
of  H.  O.  Bice.  He  took  the  latter's  place, 
and  stood  in  hie  shoes,  so  far  as  the  obliga- 
tion to  Graffen  was  concerned,  and  agreed 
to  pay  this  Graffen  claim  as  a  part  of  the 
purchase  price  of  the  land;  and  he  did  In 
fact  pay  iHirt  of  It  Now,  T.  M.  Bice,  by  his 
agreement  and  acts,  made  H.  O.  Rice's  debt 
to  Graffen  his  own.  His  obligation  to  Graf- 
ren  became  an  actual  primary  liability,  and 
in  such  a  case  the  ri^ht  of  subrogation  does 
uot  exist  Sbeld.  Subr.  |  26;  3  Pom.  Bq. 
Jur.  I  1212.  note  1;  Id.  |  1213;  Goodyear  t. 
Goodyear,  72  Iowa,  329,  33  N.  W.  1^;  Kel- 
logg v.  Colby,  83  Iowa,  618,  49  N.  W.  1001. 

4.  It  Is  said  that  plaintiff  must  exhaust 
tbf  :-Q0  acres  of  land  before  he  can  proceed 
to  sell  the  Graffen  land  under  the  m<n^gage. 
It  Is*  not  necessary  to  discuss  the  rule  con- 
tended for.  If  it  be  correct,  still,  when  ap- 
plied to  the  facts  of  this  case,  it  does  not  im- 
pose racli  a  duty  upon  the  plalntUC  The 


role  contended  toe  reqnfrea  the  plaintiff  to 
enforce  his  Judgment  by  levying  npon  and 
selling  land  which  H.  O.  Bice  still  owna, 
and  would  permit  the  land  purchased  by  T. 
M.  Rice  to  be  sold  for  any  balance  remain- 
ing aft^  thus  exhausting  the  other  mort- 
gaged proper^.  Now.  this  record  shows 
that  H.  O.  Bice  has  no  title  to  any  of  this 
land,  and  has  not  owned  It  for  some  time. 
His  interest  therein  has  passed  to  other  par- 
ties who  have  become  purchasers  of  the 
property.  Hence  It  Is  not  a  case  where  the 
rule  Is  applicable. 

B.  Lastly,  It  is  claimed  tbat  the  court  be- 
low charged  too  much  of  the  Incombrance  to 
the  Graffen  quarter.  Plaintiff  credited  two- 
thirds  of  the  amount  due  on  his  mortgage 
as  paid  by  reason  of  the  release  by  bim  of 
the  half  section,  and  asked  a  decree  fOTeclos- 
Ing  his  mortgage  against  the  Graffen  quar- 
ter section  for  one-third  of  the  mortgage- 
debt  The  district  court  found  tbat  the 
Graffen  quarter  should  bear  flve-sevoiteentba 
of  the  entire  mortgaged  debt  and  entered*  a 
decree  accordingly.  The  established  rule  la 
this  state  Is  that  when  mwtgaged  propertf 
Is  alienated  It  must  bear  Its  share  of  the 
mortgage  debt  pro  rata  according  to  valuer 
and  without  regard  to  Improvements  placed 
thereon  by  purchasaia  subsequ^it  to  tb» 
time  of  the  execution  of  the  mortgage.  Bate* 
T.  Buddlck,  2  Iowa,  423;  Maasle  t.  WUson, 
16  Iowa,  390;  Taylor  v.  Short's  Adm*r.  27 
Iowa,  861;  Barney  t.  Myen,  28  Iowa,  472; 
Tufts  T.  Stanley,  42  Iowa,  628;  Huff  t.  Far^ 
well,  67  Iowa,  298.  25  N.  W.  2112.  Under  the 
evidence,  we  think  the  court  was  Justlfled 
In  Its  finding.  True,  the  rule  in  this  partlen- 
lar  case  seems  to  work  a  hardship  In  requir- 
ing the  value  of  the  land  to  be  aacoialned 
without  regard  to  the  amount  actually  paid 
thereon  at  the  time  the  mortgage  was  mada. 
But  the  rule  has  been  too  long  established  to 
be  set  aside  because  In  Its  enforcement  an 
occasional  Injustice  may  seem  to  result;  be- 
sides, it  Is  doubtful  If  any  rule  could  be  es- 
tablished which  would  In  all  cases  prove  sat- 
Isfoctory.  We  see  no  reascm  for  disturbing 
the  ^idgment  below,  and  it  wUl  be  aJDrmed. 


KTRKMAN  T.  FARMERS'  INS.  CO. 
(Supreme  Court  of  Iowa.    Feb.  8.  1S940 
PiKB  Insubancb  Pouci — CoNDifiosa— Proofs  » 

Loss  —  WaIVEB  —  EVIDBHOS  —  AtlTBOHITT  OW 
ASBKT. 

1.  A  letter  by  a  fire  Inatirance  comiiany,  ac- 
knowledDDg  receipt  of  notice  of  a  claim  of  lorn 
by  a  policy  holder,  and  stating  that  It  "will  re- 
ceive prompt  attention,"  does  not  waive  a  con- 
dition requiriDg  tiie  assured  to  famish  proc^ 
of  loss  within  60  days. 

2.  After  expiration  of  the  time  for  sMdlog 
proofs  of  loas  to  a  fire  inaurance  company,  the 
aisured's  attorney  wrote  it,  stating  the  amount 
claimed,  that  notice  had  been  gnva  and  ac- 
knowledged, and  that  the  poiier  was  desttw* 
by  the  m'e.  He  requested  the  company  to  in- 
form him  if  the  claim  would  be  settled  without 
suit,  as,  "if  not,  we  desire  suit  to  commence 
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at  once."  He  also  asked  for  a  copy  of  the  pd- 
Icy.  The  compao7,  in  reply*  eent  a  copy  of 
the  policy,  and  stated  that  no  proofs  of  loss  bad 
been  recdved.  Beld,  that  sneh  correspondence 
did  not  tend  to  prore  waiver  of  proofs  of  loss. 

3.  Where  a  Sre  insurance  policy  provides 
that  no  person  can  waive  any  of  its  conditions 
except  tie  8ecretary(  and  he  only  in  writing - 
thereon,  an  oral  waiver  of  proofs  of  loss  by. 
an  adjuster  of  the  company  doea  not  Und  it. 

Appeal  from  district  court,  Monroe  county; 
W.  L  Babb,  Judge. 

Action  on  a  policy  of  Insurance  against  loss 
hy  fin.  There  was  &  trial  by  jury,  and  a 
verdict  and  judgment  for  plalntlfF.  Defend- 
ant appeals.  Reversed. 

Henry  L.  Dashlell,  for  mppasant  T.  B. 
Perry,  for  appellee. 

BOTHROCK,  J.  The  property  Insured 
was  a  frame  dwelling  house,  and  certain 
household  furniture  and  pers<mal  property 
kept  and  used  In  the  house.  The  policy  was 
Issued  on  the  25th  day  of  January,  1890,  and 
the  amount  of  the  Insurance  was  f425.  The 
property  was  totally  destroyed  by  flre  on  the 
27th  daj  of  June,  1890.  The  policy  provides 
that.  In  case  of  loss  of  the  property  by  flre, 
"the  assured  shall  forthwith  give  notice  of 
■aid  loss  to  the  secretary  of  the  company, 
and  within  sixty  days  render  a  particular  ac- 
count of  such  loss,  signed  and  sworn  to  by 
the  assured,  stating  when  and  how  the  loss 
originated,  the  nature  of  the  title,  and  inter 
est  of  the  assured  and  all  others  in  the  prop- 
er^." The  application  for  the  Insurance 
was  taken  by  one  Mullen,  a  local  agent  of 
the  defendant,  who  was  a  mere  soliciting 
agmt,  without  authority  to  Issue  policies. 
The  day  after  the  flre,  the  husband  of  plain* 
tiff  called  upon  Mullen,  and  advised  blm  of 
the  loos,  and  Mullen  wrote  a  letter  to  the 
company  at  Cedar  Rapids,  giving  notice  of 
the  loss.  It  Is  conceded  that  no  proof  of 
toss  such  as  was  required  by  tbe  policy  was 
made  within  60  days  after  the  flre.  The 
plaintiff  claims  that  formal  proof  of  loss  wab 
waived  by  tbe  defendant.  In  our  opinion, 
the  determination  of  this  question  is  decisive 
of  the  case,  and  no  otba  question  need  be 
considered.  Tbe  defendant  Introduced  no 
evidence  on  the  trial,  and,  after  tbe  plaintlfl 
bad  introduced  her  evidence,  the  defendant 
made  a  motion  for  a  verdict  against  the 
plalntlfr,  one  grotmd  of  which  was  as  ftdlows: 
"The  proofs  at  loss  were  not  fornlsbed  In  60 
days  after  the  loss,  as  required  In  tbe  con- 
tract  and  the  statute,  and  there  Is  no  evi- 
dence of  any  waiver  of  the  same  by  the  de- 
fendant" The  motion  was  ovormled,  and 
the  court  charged  the  jury,  and  a  nrdlet 
was  returned  for  the  plaintiff. 

Tbe  claim  ot  waiver  of  proofs  of  loss  Is 
based  upon  the  acts  of  the  ofllcers  and  agento 
of  tbe  company  by  which  the  plaintiff  was 
Induced  to  believe  that  no  proofs  of  loss  were 
required,  There  is  nothing  in  the  evidenoe 
by  whlcta  any  waiver  could  be  Inferred, 
fonaded  upon  the  acts  or  decIaratlMis  of  the 


agent  Mullen.  Moreover,  he  was  a  mere  ao> 
Ucitlng  agent,  with  no  powef  to  Issue  policies 
or  bind  tbe  company  by  a  contract  of  insur- 
ance. Agents  possessing  the  limited  power 
of  soliciting  insurance,  delivering  policies,  ana 
receiving  premiums  cannot  waive  conditions 
and  forfeitures.  Viele  v.  Insurance  Co.,  26 
Iowa.  9;  Armstrong  v.  Insurance  Co.,  61 
Iowa,  212.  16  N.  W.  94;  Garretson  v.  Insur- 
ance Co.,  81  Iowa,  727,  45  N.  W.  1047.  Tbe 
letter  written  by  tbe  soliciting  agent  was  re- 
ceived at  the  general  ofllce,  and  was  an- 
swered by  a  postal  card  in  these  words: 

"Office  of  Farmers'  Ins.  Co.  CSedar  Rapids, 
la.,  June  30/90.  Dear  Sir:  Tour  notice 
claiming  loos  on  your  policy  No.  178.S79  has 
been  received,  and  will  receive  prompt  at- 
tention. Xours,  truly,  J.  H.  Smith,  Prest" 

No  other  oommtmicatlon  was  had  with  the 
home  office  until  November  9,  1891.  long  after 
the  expiration  of  the  60  days  In  which  prooft 
of  loss  should  have  been  made,  when  tbe  fol- 
lowing correspondence  was  bad: 

"Albia,  Iowa,  Novembo-  9th,  1891.  J.  H. 
Smith,  President  Farmers*  Insurance  Co.,  Ce- 
dar Rapids,  Iowa:  Mr.  Douglass  Klrkman, 
husband  of  Mrs.  Ada  Klrkman,  informs  me 
that  on  the  27th  of  June  Ust,  Mrs.  Ada  Kirk- 
man  sustained  a  loss  by  flre  of  her  property 
Insured  with  your  company  by  policy  No. 
178,879.  He  Says  he  has  given  you  notice  of 
the  loss,  receipt  of  which  was  acknowledgeil 
by  you  June  80th  last  The  policy  was  de- 
stroyed by  the  flre  along  with  tbe  property 
iuaured.  The  amount  of  the  instvance  was 
f425,  which  he  claims  his  wife  has  sustained 
by  the  flre,  and  this  amount  he  claims  of  your 
company  as  the  damage  due  his  wife  on  the 
policy.  If  tbe  matter  win  be  settled  without 
suit,  please  inform  me.  If  not,  we  desire 
suit  to  commmce  at  once.  Will  yon  please 
furnish  me  a  copy  of  bis  policy,  tbe  original 
having  been  destroyed  In  tbe  flre,  and  he  will 
pay  the  expense.  T.  B.  Perry." 

"Cedar  Rapids,  Iowa,  11-12~'90.  T.  B.  Per- 
ry, Albia,  Iowa:  As  per  your  request  of  10th 
Inst,  we  herewith  inclose  you  copy  of  policy 
Issued  to  Mrs.  Ada  Klrkman,  having  date 
January  23d,  1890,  No.  187,879.  No  proof  or 
affidavit  of  any  loss  sustained  under  tills  pol- 
icy has  been  received  by  the  company.  J.  B. 
Smith,  President" 

On  tbe  15tb  day  of  Noveml)er,  1890,  plain- 
tiff's counsel  transmitted  formal  prooft  of 
loss  to  tbe  defendant,  with  a  letter  Inquiring 
whether  the  proofs  were  satisfactory,  and 
whether  the  loss  would  be  paid.  Tbe  de- 
fendant  made  no  reply.  It  Is  claimed  that 
tbe  postal  card  was  an  Implied  waiver  of 
proofs  of  loss,  because  it  was  stated  therein 
tliat  the  matter  would  "receive  prompt  atten- 
tion." We  do  not  think  that  this  was  a 
waiver  of  any  act  necessary  to  be  done  by  the 
plaintiff.  It  was  surely  not  necessary  that 
the  answer  to  the  notice  of  loss  should  call 
tbe  attention  of  the  Insured  to  the  plain  pro- 
vision of  the  policy  that  required  proofs  or 
loss  within  60  days,   ^e  president  ot  th« 
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compuv  ml^t  weU  lajr  that  ^mpt  Mm- 
tlon  would  be  glren,  wltlumt  wahrlng  any 
part  of  the  contract.  The  postal  card  was 
nothing  more  than  notice  that  the  companr 
would  glre  vmmpt  attentUm  In  the  perform- 
ance of  Its  am  tract  The  correspondence 
which  took,  idace  In  Koremba,  as  we  view 
It,  does  not  tend  to  prove  a  walrer  of  ^oof 
of  loss.  PlaintUTs  qmmsei  Is  a  law^  of 
undoubted  eq>erlence  and  abUIt^.  He  foonds 
his  claim  of  walTer  nptn  flie  fact  that  the 
president  of  the  company  did  not  fully  an- 
swer bis  letter.  It  is  true,  Oie  answw  did 
not  state  that  the  matter  would  be  settled 
without  suit  But  the  fumlsUng  of  a  copy 
of  the  jfoUe^t  waa  to  enable  counsel  to  com- 
mence the  threatened  suit,  and  the  statement 
that  no  proof  of  loss  bad  beoi  made  was  not 
an  Intimation  Uiat,  If  It  sboakt  be  made  after 
that,  the  time  of  making  it  would  be  walred. 
It  was  rather  an  Intimation  to  the  learned 
comisel  that  be  would  likely  fall  In  snstaln- 
Ing  an  action.  It  is  further  iflalmed  that  one 
J.  H.  Stabl  waa  an  affcnt  <tf  the  deCoidant, 
known  as  an  "adjuater  of  losses,"  and  that 
within  60  days,  and  on  the  8th  day  ctf  July, 
1890,  he  appeared  i^on  the  prendMS  where 
the  pn^ierty  wfaldi  was  deabx^ed  waa  situ- 
ated, and  that  in  conrersatlon  with  the  plain- 
tiff and  her  husband  he  waived  proof  of  loss, 
and  stated  that  the  insured  had  done  all  that 
waa  required  for  them  to  do,  and  that  the  de- 
fendant wonid  settle  the  loss  In  00  days. 
There  Is  some  doubt  as  to  whethv  thaw 
was  erldsnqe  sufficient  to  antbcxlie  a  findhif 
that  Stabl  was  an  adjusting  agm^  or  that 
he  waa  dlothed  lAth  power  to  walre  any 
stipulation  In  the  policy.  This  QoestloD  we 
need  not  ccmsidar,  because  the  policy  In  suit 
contains  tUs  prorlslm:  **It  la  expressly  pro- 
vided that  no  officer,  agent,  or  employe  of 
this  company,  or  any  other  person,  can  In 
any  manner  waive  any  of  tiie  conditions,  pro- 
Tlalons,  or  requlrnnenta  of  this  polity,  ex- 
cept the  secretary,  and  be  only  in  writing 
hereon;  and  this  policy  la  made  and  seed- 
ed on  flie  above  express  conditions."  There 
Is  no  question  as  to  the  rln^ta  of  the  ^rtles 
under  such  a  contract  as  this.  There  is  no 
statute  of  this  state  by  which  Insurance  com- 
panies are  bound  by  all  the  acts  of  the  agenta 
whldi  they  said  out  to  desl  with  the  pubUc, 
and  the  courts  cannot  aay  that  a  contract 
limiting  the  poww  and  authority  of  agents  la 
void.  The  plaintiff  tai  tiila  case  must  be  held 
to  have  assoited  to  this  stipulation  in  the 
p<flley,  and,  tor  anght  that  appears,  ^  la 
bound  ttaorel^.  fflmmerman  v.  Inanranee 
Oo.,  77  fowa,  691.  42  N.  W.  462;  Cleaver  v. 
Insurance  Co.,  (HldL)  82  N.  W.  600;  Han* 
kins  V.  Insurance  Oo.,  (Wla.)  80  N.  W.  84. 
We  have  disposed  of  this  onestlon  ot  waiver 
without  determining  whether  the  president 
of  the  compaiqr,  notwithstanding  the  terms 
of  tin  pMcf,  had  the  power  to  make  a  valid 
waiver  tt  Its  conditions.  Am  we  have  said, 
we  do  not  regard  dther  the  postal  card  ot 
letter  as  evidence  of  a  waiver.   As  to  the 


(Iowa. 

detjaiattons  of  the  agent  Steld,  It  Is  dear 
from  the  above-named  cases,  and  many  oth- 
ers that  might  be  died,  that  he  had  no  au- 
thority to  waive  proob  of  loas.  We  tblnkthe 
motitm  to  direct  a  vOTdlct  for  the  defendant 
should  have  been  sustained.  Bevereed. 


MOFPATT  T.  MOFFBTT. 
(Snpreme  Court  of  Iowa.    FA.  7,  1891) 
C<wvBBaioH— ADXHBioin  nt  Aaswaa-^BiiBDHS 
ov  Paoor— AosNCT— BviDBHoa 

1.  In  an  action  for  the  conversion  of  a  cer- 
tain quantity  of  com,  where  defendant  adnuti 
recelruiK  plaintilTi  com,  bat  avera  that  he 

Enrchased  it  from  an  agent  of  plaintiff,  whom 
e  paid  therefor,  the  harden  is  on  defendant  of 
showing  that  the  person  from  whom  be  pur- 
chased was  plaintiff's  agent,  and  that  he  paid 
such  agent  for  the  com. 

2.  Hvldenee  tiiat  ptalntUFs  nephew,  who 
Hved  with  blm,  and  worked  on  his  fum.  was 
anthorised  to  bay  tUngs,  and  have  them  diar- 
ged  to  plaintiff,  is  immaterial  on  an  issue  as 
to  whether  such  nephew  was  authorised  to  ssB 
defendant  einn  bel<Hi^ng  to  plaintiff,  which  d»- 
fendant  was  chafed  wini  converting. 

3.  On  an  issue  aa  to  whether  plaintiiri 
n^hew  was  anthOTized  to  sell  plaintiff's  corn 
to  defendant,  acts  and  declarations  of  plaintiff, 
tending  to  show  anch  authority,  are  admlaribist 
though  not  known  to  defmdaat  wb«i  ha  booght 
the  oorn. 

Appeal  from  district  oonrt,  Osdar  coonly; 
James  D.  Glflen.  Judge. 

An  action  to  recover  the  value  of  828  bush- 
els of  ocnm,  taken  by  the  defendant  from  plala- 
tllTs  fsrm  In  Cedar  county.  From  a  Judg- 
ment bdow  for  the  plaintiff,  the  defendant 
i^l^ealed.  Reversed. 

Woit  &  Hanley  and  B.  O.  Cousins,  tat  ap- 
pellant  Wheeler  ft  Uoffl^  fbr  appdle& 

GRANOBR,  a  J.  1.  The  lasnes  aboiiia  be 
deflnitdy  understood.  In  order  to  jg<yeriy 
omalder  tiw  legal  import  of  an  instmetioa 
given  by  tiie  court  aa  to  llie  burden  (tf  praoC 
of  which  cnnpWnt  Is  mada  In  llie  petition, 
after  stotlng  that  ^intlff  owned  the  land 
where  the  com  waa,  it  Is  stated  nhat  de- 
fendant took  from  said  cribs  five  hundred  and 
twenty-three  buahds  of  com,  the  property  of 
plaintiff,  and  of  the  reasonable  market  valos 
of  f 120.29,  and  c<m verted  said  corn  to  Ms 
own  us^  snd  refneea  to  pay  plaintiff  for  the 
same;  Out  thm  Is  now  due  plaintiff  1^  de- 
foliant tot  said  ccvn  8120.29,  no  pert  ot 
which  baa  been  paid,  and  Interest  tiurem  it 
dz  per  cent;"  then  a  prayer  Ibr  Judgment 
The  answer  denies  each  and  evwy  allegattoa 
of  plalntlfTa  petition,  but  admits  that  be  pur- 
chased from  one  Fergosra,  irbo  had  diaife 
of  the  farm  and  property  of  this  plabttllf. 
and  waa  tike  autiwrlsed  and  acting  agent  of 
the  plaintiff,  BOO  busbds  of  com  at  21  cents 
per  bushel;  alleges  the  fact  to  be  that  he 
paid  lOalntiff's  agent  In  full  ftir  all  com  pn>- 
disaed;  denies  that  he  Is  Indebted  to  plsta- 
tiff  In  any  sum  -vrtiatever.  Tbe  answer  ad- 
mlta  receiving  600  busbds  of  pialntUTk  eon, 
and  by  way  of  affirmative  defense  It  stalm 
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that  the  com  was  purchased  of  plalDtlff's 
authorized  a^ent,  and  payment  was  made  to 
him  therefor.  l%ese  arermeDta  are  conald- 
erod  as  controverted  without  a  tejfl.j.  Code, 
I  2712;  Bank  t.  Perry,  72  Iowa,  15,  83  N.  W. 
341.  Upon  a  proposition  for  judgment  npOn 
the  pleadings,  without  erldence,  the  plain- 
tiff woold  hare  been  entitled  to  the  value  of 
the  BOO  bushels  of  com  at  21  cents  per  bnsbel, 
for  defendant  admits  receiving  that  much  of 
plaintiff's  corn  oi  that  value.  To  avoid  such 
payment,  he  must  show— what  he  avMred— 
that  Fognson  was  an  auth(H4zed  agent  fen- 
that  purpose,  and  that  payment  was  made  to 
him.  The  only  instruction  by  the  court  on 
the  burden  of  proof  la  as  follows:  "(^  The 
plaintiff  has  the  bniden  of  proof,  and  It  de- 
volves on  him  to  satisfy  yon  of  the  truth  (tf 
the  material  allegations  of  bis  petition  by  a 
fair  preponderance  of  evidence;  and  If  he  has 
not  dime  so  you  would  find  t<x  defendant" 
It  wHI  be  seen  that  the  Instruction  deprives 
plaintiff  entirely  of  the  benefit  of  the  admis- 
sion In  the  answer,  and  required  him  to 
make  proofs  of  the  material  allegations  of  his 
petition,  or  permit  a  verdict  for  defendant, 
when,  without  any  proof,  he  was  entitled  to 
Judgment  Nothing  In  the  submission  of  the 
cause  seems  to  render  the  errors  without 
prejudice.  It  la  true  that  on  ttie  trial  the 
testimony  was  mainly  directed  to  the  fact  of 
Che  agency  of  Ferguson,  and  the  jury  was  di- 
rected to  find  whether  or  not  he  was  such 
agent,  or  was  l>y  the  plaintiff  held  out  as 
such  in  a  manner  to  render  the  plaintiff  lia- 
ble for  his  acta;  but  the  Instructions  nowhere 
place  the  burden  of  showing  such  tact  on  the 
defendant,  and  we  might  say  that  he  should 
not  now  complain,  because  be  did  not  ask 
an  Instruction,  but  for  the  error  In  the  In- 
struction given,  which  operated  to  deny  the 
plaintiff  a  right  to  which  he  was  mtitled 
undw  the  admitted  facts. 

2.  A  few  suggestions  as  to  the  evidence 
may  be  important  in  case  of  another  trial  of 
this  cause.  The  plaintiff  gave  direct  •  ert- 
tlence  to  the  effect  that  his  com  was  taken 
without  his  consent;  that  defendant  told  him 
be  had  got  523  bushels  of  It;  that  he  still 
owed  him  for  it  and  gave  the  market  value. 
On  cross-examination,  after  stating  that  Fer- 
guson was  his  nephew,  and  had  been  living 
with  him  some  weeks  before  he  left  the  farm; 
that  he  did  chores  like  a  hired  man,  and, 
if  a  sack  of  flour  was  needed,  he  was  sent 
for  It,  he  was  asked:  "Did  James  go  to  town, 
and  buy  things,  and  have  them  charged  to 
yoo,  while  he  Jived  witii  you?"  The  question 
was  held  to  be  proper  cross-examination,  and 
materlaL  We  think  it  Is  neither.  A  proper 
answer  to  the  question  could  bave  no  bear- 
ing whatever  on  the  testimony  given  on  the 
direct  examination;  nor  woiild  it  tend  to 
show  the  fact  of  agency  If  such  an  Inquiry 
would,  at  that  stage  of  the  trial,  be  proper. 
PermisdMi  to  a  son,  a  hired  man,  or  one 
living  with  another,  to  get  things  at  a  store, 
aad  liftve  them  cbarged,  Is  In  no  sense  au- 


thority, nor  does  It  tend  to  show  authority, 
to  sell  his  property. 

8.  It  appears  from  the  record  that  the  fact 
of  agency  is  sought  to  be  shown  in  two  ways: 
(1)  An  actual  authority  to  Ferguson  to  sell 
the  com,  and  (2)  that  he  was  so  held  out  to 
the  public  as  to  authorise  the  understanding 
that  he  was  such  agent  There  was  evl- 
doice  admitted  of  facts  and  declarations,  not 
within  the  knowledge  of  defendant,  when  he 
bought  the  com,  and  appellant  urges  that  be- 
cause of  such  want  of  knowledge  they  were 
Immaterial,  and  could  not  have  been  relied 
ui>on  In  making  the  purctiase.  If  the  testi- 
mony established  the  fact  of  the  agency.  It 
was  iffoper,  whether  known  or  not,  for  the 
actual  agency  would  protect  the  defraidant 
regardless  of  any  knowledge  he  had  on  the 
subject  lA  however,  the  transaction  Is  to 
be  justified,  not  by  the  fact  of  agency,  but 
because  of  the  conduct  of  the  plaintiff  in 
holding  Ferguson  out  as  such,  the  defendant 
must  bave  purchased  rdylng  on  such  con- 
duct, and  previous  knowledge  wonld  have 
been  requisite.  As  the  fact  of  agency  was 
Involved  in  the  trial,  the  testimony  was  not 
improper,  because  of  the  reasons  suggested. 
These  suggestions  will  indicate  our  view  as 
to  an  instruction  presenting  a  similar  ques- 
tion. We  may  further  say  that  we  think 
there  Is  no  testimony  to  authoMze  the  giv- 
ing of  the  seventit  tostzuctkn.  The  judgment 
is  reversed. 


GOFFHAM  T.  GHIGAOO,  R.  I.  ft  P.  RY.  00. 

(Supreme  Court  of  Iowa.    Feb.  8,  18D4.) 
Bbaksmait— GotrpUHO  Cahs  — NsoLiosKOS— Obit- 

■SAL  AND  SpBCIU.  VsKDtCT. 

In  an  acti<Ht  against  a  railroad  company 
for  the  death  of  a  brakeman  crnshed  between 
can  in  making  a  coupling,  Judgment  ahonld 
be  for  defendant  notwittistanding  a  general 
verdict  for  plaintiff,  when  the  special  findinn 
show  that  decedent's  signals  for  backing  the 
ears  w«e  ob^ed;  that  he  knew  the  kind  of 
ears  he  was  to  counls;  that  he  had  bem  In- 
structed how  to  couple  them,  and  directed,  wbu 
making  the  conpling,  not  to  stand  between  the 
care,  but  at  the  side,  wiiile  the  cars  were  com- 
ing together;  and  that  he  had  made  such  coap- 
Ilngs  before:  and  the  complaint  and  evidence 
show  plaintiirs  theory  to  be  that,  tlie  conpUngs 
on  the  two  ears  bdng  unlike,  and  not  fitting 
each  other,  permitted  the  cars,  which  were  not 
supplied  with  bumpers,  to  come  together. 

Appeal  from  district  coort,  Shelby  county; 
Walter  I.  Smith,  Judgei 

Acticm  to  recover  damages  alleged  to  have 
been  caused  to  the  estate  of  plalnWTs  intes- 
tate by  negligence  on  the  part  of  defendant. 
There  was  a  trial  by  jury,  and  a  verdict  and 
Judgment  tor  plaintiff.  The  defendant  ap- 
peals. Reversed. 

T.  S.  Wright,  H.  W.  Byers,  and  Wright  ft 
Baldwin,  for  appelhint   Turner,  Smith  ft 

Culllson,  for  appelleiv 

ROBINSON,  3.  On  the  5th  day  of  SeptMn- 
bw,  1880,  Bdward  A.  Bennett  was  In  the  em- 
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ttoymcBt  of  d^enduit  u  ticakeinui  on  one 
of  Its  frelgbt  trains.  WUle  engaged  in  the 
duties  of  bis  nnplorment  be  avlBted  In 
pbudng  In  tbe  tKMit  cod  of  his  train  at  Anita 
two  cars  owned  a  man  named  Button,  and 
known  ai  "ZMdc  Sntton's  Uncle  Tom's  GaUn 
Gars."  One  was  designed  for  the  use  of  pas- 
aenffers,  and  the  other  for  baggage  and  ani- 
mals. The  cars  were  coupled  together,  and 
were  furnished  with  the  IClUsr  hook  coupling. 
The  train  was  ran  to  Atlantic,  where  the  Snt- 
ton  cars  were  placed  on  a  side  track,  fw  tbe 
pnrpoae  of  dianglng  than  to  tbe  rear  aid 
of  the  caboose.  The  train  was  then  mored 
westward,  and  was  backed  In  on  the  side 
trac^  to  bare  tbe  8ntt<m  cars  coupled  to  tbe 
cabowe.  That  was  famished  with  a  com- 
mon sqoare-headed  drawbar,  and  tbe  coup- 
ling was  to  Iw  made  wltti  a  link  and  pin. 
Bennett  went  between  the  earn  to  make  the 
coupling,  and  while  tboe  reotfTed  Injuries 
which  caused  Us  death.  Tbe  plaintiff  Is  ex- 
ecutor ot  bis  estate;  and  altegea  In  the  peti- 
tion that  tbe  death  of  Bennett  was  caused 
by  tbe  negligence  of  tbe  defendant  a*  toi- 
lows:  (1)  In  nring  defectlTe,  improper,  and 
unsafe  appliances  to  attach  tbe  Sutton  ear 
to  the  calioose;  (2>  in  directing  tbe  coupling 
to  be  made,  and  In  poshing  tbe  cars  together 
with  sudi  force  as  to  cause  the  couplings  to 
pass  each  other,  thus  aBowlng  tbe  cars  to 
Ro  together  so  elosdy  as  to  crash  the  de- 
cedent between  them;  (S)  In  ordering  or  per- 
mitting its  employes  to  haul  tbe  Sutton  care 
In  the  freight  train;  (4)  In  not  giving  tbe 
proppr  signals  to  decedent.  In  not  obeying  tils 
signals.  In  not  fizralshlng  bim  with  proper  ap- 
pliances for  making  the  coupling,  and  in 
not  baving  each  of  the  cars  provided  witii 
bumpers  so  arranged  as  to  protect  the  de- 
oodent  when  engaged  In  making  the  coup- 
ling. Tbe  Jury  returned  17  special  findings 
and  a  general  rerdlct  for  the  plaintiff  for 
the  sum  of  92,600:  The  defendant  filed  a  mo- 
tion for  judgment  In  Its  favor  on  the  q>ecial 
findings,  notwithstanding  the  general  Twdlct; 
and  on  tbe  same  day,  and  subject  to  that 
motion,  It  filed  a  mc^on  In  arrest  of  judg^ 
luent,  and  toe  a  new  trial  The  latter  was 
afterwards  wtthdrawa,  and  tiie  motion  for 
Judgment  was  submitted,  and  OTorraled. 
Judgment  was  then  rendered  In  favw  of  the 
plaintiff  for  tbe  amount  ot  the  vwdtet  and 
costs,  to  all  of  which  the  defendant  excepted. 

1.  Tbe  defendant  Inslsta  that  the  spedal 
findings  are  Inconsistent  with  tbe  general 
verdict,  and.  If  that  Is  true,  tbe  motion  for 
Judgment  In  Its  favw  shoidd  have  been  sus- 
tained. Oode,  I  2808.  The  special  findings 
show  the  following  facts:  Just  before  the 
decedent  attempted  to  make  tbe  coupling  he 
Rave  a  signal  to  stop  tbe  train.  The  signal 
was  repeated  to  the  engtnetf,  and  he  obeyed 
it  After  that  decedent  gave  a  signal  to  back 
slowly,  which  was  repeated  to  the  engineer, 
nad  obeyed.  No  signal  to  stop  was  aftov 
wards  i^ven  by  the  decedent.  While  be  was 
In  tbe  serrlce  of  the  defendant  the  ordlnoiy 


and  usual  method  ot  coupling  a  car  iHroriOed 
with  a  umer  book  to  a  car  isoTlded  with  a 
common  drawhead  was  first  to  Insert  the  link 
and  pin  In  tbe  Miller  book,  and  then  to  set 
the  pin  In  the  common  drawhead.  When  he 
entered  the  service  of  defCTdant,  or  aoon 
after  that  time,  he  was  instructed  1^  his  oon- 
duetar  as  to  the  usual  and  ordinary  way  <rf 
making  anch  a  coupling,  and  was  told  that 
when  making  It  he  should  not  stand  betwem 
tiift  cars,  but  at  the  side,  when  tbe  cars  were 
coming  together.  He  had  made  oouptlngs  of 
tttat  Und.  He  knew  that  In  dobig  its  or- 
dinary business  tb»  defendant  would.  lecelTe, 
handle,  and  draw  oror  Its  railway,  In  Its 
frelgbt  trains,  cars  prorlded  with  Miller 
books.  When  his  train  was  being  placed 
on  tbe  side  track  at  Atlantic  bxe  tbe  purpoee 
ot  having  the  coupling  In  questttm  made^  be 
was  told  by  his  fellow  brakemon  that  Uw 
coopUng  would  be  to  or  with  a  Miller  book, 
and  was  cautioned  to  be  careful  while  mak- 
ing It  It  Is  claimed  by  appellant,  and 
nied  tv  aKwllee,  Ibat  these  findings  cover  all 
the  material  Issues  In  tbe  case;  It  was  said 
In  Gonnera  t.  Railway  Go.,  71  Iowa,  492.  32 
N.  W.  465,  that  "to  entlUe  a  party  to  a  judg- 
ment tm  spedal  findings  against  a  general 
▼ttdlct  in  fsTor  of  his  advmary.  the  spei^ 
findings  must  be  Inconsistent  with  tbe  gen- 
eral verdict,  and  must  of  Uiemselves,  m-wfaen 
takMi  In  c<mnectlon  with  tbe  facta  admitted 
by  the  pleadings,  be  suffldrat  to  establish  or 
defeat  tb»  right  ot  recovery."  In  tUs  case 
tbe  petition  alleges  that  tbe  appliances  and 
apparatus  used  ttie  defendant  In  attaching 
tbe  SottOB  cars  to  its  freight  train  were  de- 
fective, improper,  and  unsafe  to  be  used  In 
such  business,  and  that  defendant  was  negli- 
gent In  ordering  the  coupling  to  be  mad& 
It  also  alleges  that  defendant  was  neg^lgoit 
in  pushing  tbe  cars  together  with  sudi  foroe 
as  to  cause  the  couplings  to  pass  eadi  other, 
thus  allowing  the  ears  to  come  together  and 
crush  decedent  The  spedal  findings  do  not 
sbo^  that  the  defendant  was  not  negUgent  In 
those  particulars,  nor  do  Ibcy,  oonddered 
alone,  show  that  the  decedoit  did  not  follow 
the  Instructions  given  him  in  attempting  to 
make  Ae  coupling.  Bat  ttte  petition  shows 
that  be  was  standing  between  the  cara  wh« 
Injured,  and  one  of  ttie  spedal  findings  shows 
that  be  was  Instructed  that  In  making  such  a 
coupling  "he  should  stend  from  betwem  and 
at  tbe  tide  of  the  cars  when  they  were  com- 
ing together,  and  make  the  coupling,  and 
not  stand  between  the  cars  when  they  were 
coming  together."  It  to  clear  that  If  he  had 
obeyed  that  Instruction  he  would  bare  is- 
caped  Injury.  It  Is  said  the  spedal  Si>rtiii|f 
do  not  show  that  Ibere  was  no  other  usual 
and  ordinary  way  to  make  such  a  coupling 
than  tiiat  described,  nor  that  tbe  way  in 
which  tbe  decedent  attempted  to  make  It 
was  unusual  and  extrahasardous.  It  te  not 
alleged  in  tbe  petition  that  the  couplers  were 
not  proper  for  the  cars  to  wbldi  they  woe 
respectively  attached.  The  averment  that  flie 
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•I»pUaiice0  used  tor  coupling  the  two  cars 
tocether  were  defectlTe,  Impropw,  and  un- 
safe must  be  cons  trued  with  other  allega- 
tMHis  of  the  petition;  and,  when  that  la  done. 
It  la  apparent  that  the  tbecry  of  the  caae  on 
the  part  of  the  plaintiff  on  which  It  was 
tried  is  that  the  Miller  hook  was  ot  the  kind 
erdinarlly  used  on  passenger  can,  and  that 
It  was  BO  constructed  that  It  did  not  fit  the 
ordinary  freight-car  oonpling  of  the  caboose; 
tbat,  In  consequence  of  the  misfit,  the  conp- 
Hngs  passed  each  other,  and  that  there  were 
ao  bnmpera  or  oth^  device  to  iverent  the  cars 
from  coming  so  clone  together  as  to  cmsh  the 
decedent  Ordinarily,  In  determining  wheth- 
er the  apedal  findings  In  a  ease  are  Incon- 
ilBtent  with  the  general  verdict,  resort  can 
mly  be  had  to  the  findings  and  verdict  and 
to  the  pleadings,  but  It  is  proper  in  that  con- 
section  to  consider  admissions  of  the  parties, 
whether  made  In  the  pleadings  or  by  other 
■wans.  When  the  thewy  of  the  plaintiff  as 
disclosed  by  his  evidence  Is  considered.  It  la 
clear  that  the  constmctlOD  we  have  placed 
^on  the  petition  la  correct  The  decedent 
knew  that  he  would  be  required  to  make 
couplings  like  that  in  question,  and  liad  made 
tbem.  He  had  been  Instructed  not  to  make 
each  a  coupling  In  the  manner  be  attempted 
It,  and  was  warned  Just  before  ttae  attempt 
was  made  to  be  careful.  When  the  facts  dis- 
posed by  the  special  findings  and  the  plead- 
ings are  considered,  the  conclusion  cannot  be 
avoided  that  the  negligence  of  decedent  con- 
tributed to  cause  his  death.  We  are  of  the 
<^lnion  that  the  motion  for  Judgment  on  the 
Bpeclfll  findings  should  have  be«L  sustained. 
The  Judgment  rendered  Is  thereAve  reversed. 


OITIZBNS'  SAY.  BANK  Or  ST.  LOTHS  v. 
STEWART. 
(Supreme  Court  of  Iowa.    Feb.  8,  1804.) 
DsoKEB— Plbadiito— DsacniPTiox  of  Land— Pbb- 

SUHPTIOF — QUIBTISTO  TtTLB — L1OHB8. 

1.  A  description  lu  a  decree  of  a  fractional 
part  Of  a  section  of  Und,  as  "N*  SB«  S£*  36," 
etc.,  la  suffideut. 

2.  The  presumption  tbat  the  petition  In  an 
equity  suit  described  tlie  land  embraced  in  the 
decree  therein,  and  therefore,  nnder  Code,  | 
2628.  requinng  persons  to  take  notice  of  suits 
pending  wherein  "a  petition  has  been  filed  af- 
fecting real  estate,"  gave  notice  of  the  snlt, 
which  was  in  aid  of  an  action  at  law  in  which 
the  land  was  attached,  is  not  overcome  by  tes- 
timony of  attorneys  in  the  suit,  who  have  uo 
independent  recollection  on  the  subject,  bat 
from  certain  facts  and  circumstances  are  of  the 
impression  that  the  petition  did  not  contain  the 
description. 

3.  A  delay  of  six  years,  after  acqniring  an 
andlTided  interest  in  land,  before  asserting  title, 
is  not  sach  laches  as  to  bar  an  action  against 
the  cotenant  to  quiet  title,  where  each  has  paid 
taxes  port  of  the  time,  the  land  most  of  Ihe 
time  has  been  open  to  the  pnblic,  and  defend- 
ant, thonfrti  controlling  the  land  In  the  absence 
of  plaintiff,  baa  not  made  snch  adverse  claim 
as  to  set  in  operation  the  statute  of  limitations, 
and  has  been  more  than  compensated  for  ex- 
penses in  improvementn  b/  what  he  has  taken 
off  the  land. 


Appeal  from  district  court,  Pottawattamie 
county;  N.  W.  Macy,  Jndg& 

Actl(m  to  quiet  the  title  to  an  undivided 
one-half  of  20  acres  of  land  In  Pottawattamie 
county.  It  being  the  N.  ^  of  the  S.  E.  ^4  of 
the  S.  B.  %  of  section  86,  In  town^ip  75. 
range  44.  In  1871  the  land  was  owned  joint- 
ly by  the  defendant  and  one  Thomas  A. 
Walker,  each  an  nndlvlded  one-half.  In 
March.  1872,  Walkor  conveyed  his  Interest  in 
the  land  to  his  wife,  Mary  C.  Walker,  with 
other  lands.  Walker  was  insolvmt,  and 
several  suits,  aided  bj  attachment,  were  in- 
stituted, and  the  lands,  Including  the  tract  In 
-question,  were  levied  upon.  Among  the  suits 
thus  Instituted  was  one  of  WlUdnson  against 
Walker.  Wilkinson,  as  well  as  others  who  had 
instituted  attachment  suits,  commenced  pro- 
ceedings In  equity  against  Walker  and  wife  to 
set  aside  the  oonv^ance  to  her  as  fraudulent 
In  the  Wilkinson  suit,  in  equity,  a  decree 
was  entered  In  Decembo-,  1880,  canceling  the 
conv^ance  of  Watko*  to  his  wife.  In  the 
WUklnson  attachment  suit,  in  Decemb^, 
1881,  the  land  was  sold,  and  bid  in  by  the 
plaintiff,  Wilkinson.  .  The  certificate  of  sale 
was  transferred  to  the  plaintiff  bank,  and  In 
December,  1882,  It  received  a  sheriff's  deed. 
Of  the  attachment  suits  against  Walker  one 
was  by  Phelan,  in  which  Judgment  was  ob- 
tained for  about  $18,000.  In  an  equity  suit 
of  Phelan  against  Walker  and  wife  the  con- 
veyance to  her  was  set  aside.  The  Phelan 
Judgment  was  assigned  to  the  plaintiff,  who 
extended  an  additional  credit  on  the  pur- 
chas©  of  the  land  in  question  of  stnne  $170, 
and  other  credits  as  to  other  tracts  Included 
In  the  purchase  under  the  Wlllcinson  sale, 
amounting  In  all  to  some  $6,000.  Hie  law 
and  equl^  actions  of  Wilkinson  agalup' 
Walker  and  wife,  referred  to,  were  con. 
menced  March  21,  1879.  On  the  1st  day  of 
August.  187S,  defmdant,  Stewart,  commenced 
an  action  for  the  partition  of  the  land  In 
question,— Ihe  20  acres.— he  being  the  owner 
of  the  nndlvlded  one-half,  making  Walker 
and  wife  and  one  Blwell,  who  was  the  first 
attaching  creditor  of  Walker,  defendants. 
8nch  proceedings  were  had  In  the  partition 
suit  that  ttae  land  In  question  was  sold  a 
referee^  and  bid  In  by  Stewart,  and  a  deed 
Issued  therefor,  which  was  approved  by  the 
court  In  January,  1885,  Stewart  commen- 
ced a  suit  in  tlie  superior  court  of  Council 
Bluffs  to  quiet  the  title  to  said  land  in  which 
suit  the  plaintiff  bank  was  defendant,  and 
also  coiain  of  the  attaching  credltOTS  of 
Walker,  and  decree  was  entered  in  his  favor 
March  8, 1885,  and  a  transcript  of  the  decree 
was  filed  In  the  office  of  the  clerk  of  the  dis- 
trict court  February  8,  1888.  The  decree  In 
the  superior  court  was  obtained  upon  service 
of  notice  by  publication  only,  and  It  was,  on 
the  10th  day  of  July,  1889,  by  a  suit  of  this 
plaintiff  against  Stewart,  set  aside  as  having 
been  obtained  by  fraud  and  collusion,  and 
without  Jurl8dtcti<m.  This  suit  was  Ci>m- 
moiced  November  16,  1888,  and  the  d^end- 
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ant.  In  addition  to  tha  facts  above  stated, 
pleaded  that  plaintiff  h»ein  la  barred  of  bis 
right  of  action  because  of  laches,  and  that 
at  the  time  his  partition  suit  was  pending 
the  petition  in  the  equity  snlt  of  Wilkinson 
against  Walka-  contained  no  description  of 
the  land  in  qnestion,  and  that  it  was  not 
Involved  in  nor  affected  by  said  suit,  and  be 
claims  bis  title  to  be  valid  under  bis  purchase 
at  the  sale  in  the  partition  suit  The  plead- 
ings put  in  Issue  the  matolal  facts,  and  on 
the  trial  in  the  district  court  a  decree  was 
eataed  for  the  defendant  and  the  plftlntUC 
appealed.  Revved. 

• 

Fllcklnger  Bros.,  for  appdlant  Burke  A 
Oasadf ,  tor  appdlee. 

GRANGER,  O.  JT.  It  wUl  be  wdl  to  first 
settle  disputed  qnesUona  u  to  the  equity  suit 
of  Wilkinson  against  Walker  and  That 
suit  was  pendlnff  when  the  partition  snlt  of 
Stewart  against  Walker  and  wife  and  M- 
wdl  was  comm«iced.  Neither  the  plaintiff 
bank  nw  \raklnaon  was  a  party  to  the  partl- 
tUm  salt  Appdlee's  claim  la  tihat  the  land 
In  question  was  not  ao  lnT(dTed  in  the  eqot^ 
suit  of  Wilkinson  against  Walker  and  wifa 
that  be  was  requtoed  to  take  notice  of  it  In 
the  partition  proceeding,  wherein  he  parchaa- 
ed  the  Interest  of  Blary  G.  Walker,  and  tbns 
became  the  owner  of  the  ratire  20  acres. 
Some  question  Is  made  of  the  land  being  de- 
scribed In  the  decree  in  tiie  WUklnson  case, 
but  we  think  the  fact  that  It  la  m>  described 
la  not  opoi  to  serious  dispute.  It  Is  true 
that  the  description  Is  not  written  out  In 
full  by  making  each  word  complete,  but  It 
appears  there  by  the  nse  of  Initial  letters  and 
figures  aa  follows:  SB*  SB*  Se,**  ete. 
This  description,  hi  view  ot  the  mtlre  rec- 
ord, leaves  no  doubt  wbatevw  of  the  Iden- 
tity of  the  land  Intended  to  be  embraced  in 
the  decree.  A  question  of  more  s^ous  con- 
tentkm  la  this:  Tbat  tbe  laud  In  qnestion 
was  not  described  In  the  petition  In  the  equi- 
ty case,  and,  as  the  partition  suit  was  com- 
menced and  ccmcluded  before  the  decree  was 
enta«d  In  the  Wilkinson  equity  case,  the 
proceedings  did  not  Impart  oonstructlve  no- 
tice under  the  provisions  of  Code,  {  2628, 
by  which  parties  are  required  to  take  notice 
of  suits  pending  wherein  "a  petlthm  has  been 
Sled  affecting  real  estate.**  The  petition  In 
tbe  equity  suit  ts  lost  and  appellee  seelts,  by 
oral  evidence,  to  overcome  the  presumptions 
arising  from  the  decree  as  to  Its  contents.  It 
will  be  understood  that  the  law  action  of 
Wilkinson  against  Walker,  In  which  this 
land  was  levied  upon  by  the  attachment,  and 
the  equity  suit  to  set  aside  the  conv^ance, 
w^e  commenced  at  tbe  same  time,  and  the 
latter  was  in  aid  of.  and  made  special  refer- 
ence to.  the  former.  The  decree  In  the  equity 
ault  refers  In  terms  to  the  Judgment  in  the 
iRW  action,  and  to  the  deeds  of  conveyance, 
which  embrace  the  land  In  question,  and  tbe 
decree  speaks  of  the  conveyances  mentioned 


and  set  out  in  tbe  petltton  herein.  We  are 
not  to  lose  sight  of  the  fact  tbat  this  la  not 
an  attempt  to  attack  the  decree  In  the  equity 
case  in  this  cidlateral  proceeding,  but  mo^y 
an  attempt  to  defeat,  oe  show  tacts  to  avoid, 
the  operations  of  that  suit  as  (me  pending 
with  refermce  to  the  land,  so  as  to  Impart 
notice  befine  a  decree  Is  entered.  In  tbia  re- 
spect tbe  question  may  ftnm  an  exception  to 
the  general  rule  aa  to  attocking  Judgment  In 
collateral  proceedings.  It  may  be  said  to  be 
an  Inquiry  into  the  condltl<m  of  the  record  of 
a  caae  during  Its  pendency  with  a  view  to  de- 
termine wbat  notice  It  would  legally  Impart. 
Tbe  question  In  this  fwm  has  not  been  dis- 
cussed, and  we  will  not  determine  It,  bat 
look  to  the  effect  of  tbe  evldeiuse  rdled  npon 
to  overcome  the  recitals  In  tbe  decree  as  to 
ttie  recwd  on  whldi  it  Is  based.  The  main 
reliance  of  appellee  Is  the  testimony  of  tbree 
witnesses.  Hart,  Dtdley,  and  Brewer,  who 
were  atb»neys  In  the  WllUnson  cas&  Hie 
tostlmmiy  Is  very  weak,  and  InconclndTeL 
Mr.  Brewer  ssys:  *1  am  not  positive  wbetti- 
er  the  twenty-acre  tract  referred  to  was  de> 
scribed  In  Ibe  petitltm  in  equity  w  tbe 
amendmat  in  Qie  Wilkinson  salt  against 
Tbos.  A.  and  Mary  O.  Walker,  but  from  tbe 
facte  and  drcumstences  which  I  am  now 
aUe  to  recall  It  Is  my  amvlctlon  that  It  could 
not  have  been  so  embraced  or  desaibed." 
The  toreeoing  fairly  indicates  tlw  tenw  and 
duract«  of  bis  testlmtKiy.  He  lias  no  rec- 
<dlectton  whatever  on  the  subject  but  from 
"cerbdn  ftcte  and  drcnmstances**  he  deduces 
a  oondnslon  as  to  the  amtoite  of  tbe  peti- 
tion. To  the  question.  "What  Is  your  best 
impression  or  reoidlectton  as  to  whether  It 
was  involved  In  said  suit  In  equity?"  he  an- 
swered, "As  already  stated.  It  la  my  imprea- 
ston  that  tbe  tract  In  question  was  not  in- 
volved in  the  Wilkinson  equity  suit**  He 
then  states  some  facte  in  r^ard  to  tbe  ottier 
suits,  fn>m  whldi  he  derives  tbe  *imprea- 
slon."  Mr.  Dall^  aajm:  "My  recollectltn 
and  Judgment  la  tbat  It  was  not  Included  In 
dther  the  bill  or  the  amendment"  His  tes- 
timony then  shows  that  be  has  no  Independ- 
ent recollection  on  the  subject  Mr.  Hart 
says:  "I  am  positive  that  tbe  twenty-acre 
tract  lying  south  of  the  park  was  not  In- 
volved in  the  equity  suit  referred  to  In  the 
Interrogatory."  He  then  says:  "I  am  sure 
neither  Mrs.  Walker  nor  mysdf  unda-stood 
that  this  land  was  involved  In  that  suit  for 
the  reason  tbat  Mr.  and  Mrs.  Walks:  were 
warm  and  Intimate  friends,  and  neither 
would  seek  to  obtain  an  advantage  over  the 
other.  The  partition  ault  was  necessary.  In 
order  to  pass  the  title  to  Mrs.  Walka:  free 
from  any  cloud  which  then  or  tbereaftw 
might  be  asserted  by  tbe  creditors  of  Mr. 
Walker.**  His  further  testimony  shows  that 
he  Is  without  any  recollection  i^n  the  sub- 
ject, but  that  because  of  certain  facte  of 
which  he  has  a  recollection  he  condludes  that 
the  petition  did  not  contain  a  description  of 
tbe  Innd.    Such  evidence  is  practically  value- 
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legs,  if  not  absolutely  Incompetent,  to  orer- 
eome  the  legitimate  presomptlonB  arising 
from  the  recitals  In  a  decree.  Again,  it  may 
be  said  that  the  impressions  of  the  witnesses 
are  against  the  probabilities  of  the  case  as 
indicated  by  the  facta  that  the  equity  salt 
was  instituted  to  subject  the  lands  attached 
in  the  law  action  of  Wilkinson  against  Walk- 
er, and  the  land  in  question  was  a  part  of 
that  attached.  Our  conclusion  Is  that  the 
land  In  question  waa  described  in  the  peti- 
tion In  the  equity  case,  and  that  it  impurted 
notice  to  Stewart  dnrlng  bU  proMcntlon  <tf 
the  partition  salt. 

As  the  decree  In  the  equity  milt  entirely 
dlTested  Mrs.  Walker  of  title  to  the  land  as 
against  WUMnsou,  whose  Interest  the  plain- 
tiff Aow  holds,  and  as  neither  the  partition 
suit  nor  the  sale  thereundw  could  in  any 
way  operate  to  Impair  the  rights  of  the  plain- 
tiff under  the  decree  In  the  equity  suit,  the 
plaintiff  Is,  by  virtue  of  its  deed  under  the 
sale  In  the  attachment  proceeding,  the  own- 
er of  the  legal  title,  and  entitled  to  hare  the 
same  quieted,  unless  the  claim  as  to  laches 
or  an  equitable  estoppel  shall  prevail.  This 
claim  is  without  merit  Stewart  and  the 
plaintiff  hare  been  tenants  in  common  of  this 
land  since  plaintiff  acquired  its  title  In  18S2. 
Each  has  paid  taxes  on  the  land  for  a  part, 
of  the  time.  The  land,  most  of  the  time,  has 
been  open  to  the  public.  Stewart,  as  a  Joint 
tenant,  has  exercised  control  over  the  land 
In  the  absence  of  his  cotenant,  but  his  claim 
has  not  been  advise  In  any  sense  that  would 
set  In  operation  the  statute  of  limitations. 
He  has  Incurred  some  expense  In  the  way  of 
iminxiTements,  but  he  has  been  more  than 
compensated  by  what  he  has  tolcen  from  the 
land.  To  us  there  seem  to  be  no  equities  in 
the  case  favorable  to  Stewart.  His  entire 
claim  rests  on  a  fraudulent  conveyance  of 
Walker  to  his  wife,  which  was  adjudged  to 
be  void,  and  the  course  of  procedure  by 
which  he  has  sought  to  establish  his  title 
to  the  undivided  one-half  of  the  land  in  dis- 
pute Impresses  us  with  a  belief  that  he  has 
intended  to  secure  a  title  at  the  expense  of 
injustice  to  bona  flde  creditors  of  their  as- 
signees. There  should  be  a  decree  quieting 
the  title  to  the  land  in  plaintiff,  as  prayed, 
and  the  cause  will  be  remanded  to  the  dis- 
trict court  for  that  pnrpoae.  Reversed. 


rRBD  lOLLBB  BREWING  CO.  v.  DB 
FBANOB. 

(Sopreme  Court  of  Iowa.    Feb.  6^  1894.) 

Ettobhob  —  CoKOuraioBB  or  W  inrass-- Sales— 
VAUniTT— CoKDUor  or  Teiu/— Uiokt  to  Opes 

Aim  CUMB  —  DiSOBXTION  OT  CoURT  —  XKSTHUO- 
TIONS—  COSTRACT— CONSTRTJOTION. 

1.  The  statement  by  a  witness  of  a  conclu- 
sion is  not  iffejndlclal,  if  immediately  followed 
by  a  statement  of  the  grounds  thereof. 

2.  An  agent  who  makes  a  contract  for  a 
corporation  m  competent  to  testify  that  in  mak- 
ing inch  contract  the  cM^oration  did  not  intend 


to  enable  the  other  contracting  party  to  violate 

the  law. 

8.  In  an  action  tn  Iowa  for  the  price  of  beer 
sold  and  delirered  In  Wisconsin,  a  contention 
that,  in  the  absence  of  proof  to  the  contrary, 
the  laws  of  Wisconsin  are  presumed  to  be  the 
same  as  those  of  Iowa,  and  that  the  sale  in 
WlsconBin  was  therefore  in  violation  of  the 
laws  and  invaHd,  is  antenable  where  the  de- 
fense is  based  wholly  on  a  violation  of  Iowa 
law,  bnt  for  whldi,  it  is  admitted,  plaintiff  oonld 
leoover. 

4.  ThoQgh  defendant  filed  a  snbstltnted  an- 
swer, so  changing  the  Issue  as  to  throw  the  bur- 
den of  proof  on  mm,  it  was  within  the  court's 
discretion  to  refuse  to  permit  him  to  close  the 
argument,  if  such  answn  was  not  filed  till  aft- 
er the  opening  argument  had  been  made. 

6.  As  plaintiirs  right  to  recover,  under  the 
admission  of  the  answer,  was  not  affected  by 
the  laws  of  Wisconsin,  It  was  proper  to  cliarge 
that  plaintiff  might  lawfully  sell  and  deliver 
the  beer  to  defwdanL  and  ttiat  defendant 
might  lawfully  boy  and  ship  It  to  a  point  In 
Iowa,  and  self  it  In  original  pactcages. 

o.  By  contract  made  in  Iowa,  plaintiff 
agreed  to  delivn  beer  f.  o.  b.  cars  at  M.,  In 
Wlscmsia,  whenever  ordered  defendant  in 
Iowa,  defendant  to  p^  therefor  on  demand,  the 
contract  to  be  In  force  for  one  year.  Held,  that 
this  was  only  a  conditional  agreement  as  to 
future  sales,  and  that  such  sales,  when  made  on 
orders  given  in  M.,  where  the  beer  was  deliver- 
ed, were  made  there,  and  not  In  Iowa. 

Appeal  from  district  court,  Polk  county; 
W.  F.  Conrad,  Judg& 

This  action  Is  to  recow  the  contract  i«1ce 
of  beer  alleged  to  have  beCT  sold  1^  the 
plaintiff,  as  a  corporation,  und^  the  laws 
of  Wisconsin,  to  the  defendant,  and  delivered 
at  Milwaukee,  Wis.,  for  shipment  to  Des 
Moines,  Iowa,  for  sale  In  original  padiages. 
There  was  a  denial,  and  a  counterclaim  for 
mon^  paid  to  plaintiff  for  be&c  sold  to  de- 
fendant In  violation  of  the  taws  of  Iowa. 
There  was  a  verdict  and  judgment  fw  the 
plaintiff,  and  the  defendant  aK>ealed.  Af- 
firmed. 

OoK  MeVey  A  Cheelhlre,  fw  appellant 
Bead  ft  Bead,  for  appellee. 

ORANOBR,  O.  J.  1.  B.  G.  Miller's  testi- 
mony is  by  deposition,  and  to  an  interroga- 
tory he  answered  as  follows  :  "  There  was  no 
particular  agreemmt,  other  than  it  tea*  vnd«r- 
ifood  beftoern  Cha*.  De  France  and  myte\f,  act- 
ing fffr  th»  company,  that  tJic  beer  tDot  ie  b* 
handled  by  him  etricUy  in  accordant  tcith  the 
laice  of  lotca.  under  the  ce-caUed  *  Original 
Package  Decision'  and  that  he  thould  handle 
it  etrictly  in  the  paekagee  in  which  U  wae  deHo- 
ered  to  kim,  and  that  he  thould  in  no  manner  vio- 
late any  tawa  governing  the  taU  of  intoxicating  Hq- 
uori  in  thie  stale.  I  distinctly  stated  to  him  that 
our  company  did  not  want  to  have  any  trou- 
ble, and  did  not  want  to  furnish  beer  to  any- 
body who  would  be  getting  into  trouble,  and 
that  we  Should  deliver  the  beer  to  him  on 
board  the  cars  at  Milwaukee.  I  stated  to 
him  that  he  must  not  sell  by  the  botUe,  bat 
only  by  cases  and  kegs.  He  stated  to  me, 
at  that  time,  that  he  had  a  good  business, 
and  that  he  would  sell  the  bew  In  the  pack- 
ages In  which  he  received  it   Thhi  is  the 
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substance  of  what  was  said  by  both  of  iu,  as 
near  as  I  can  DOw.recalL"  There  was  an  ob- 
Jecticm  to  the  Italicized  portion  of  the  answer, 
to  the  OTemiilcK  of  which  the  appellant 
complains.  The  complaint  is  that  the  an- 
swer states  an  "unwarranted  conclusion," 
and  not  the  facts  within  the  knowledge  of 
the  witness.  The  statement  as  to  the  under- 
standing Is  Immediately  followed  by  a  state- 
ment of  what  was  said  by  both  parties,  from 
which  the  onderstanding  was  deduced.  The 
conversation  admits  of  no  other  understand- 
ing  than  that  expressed.  Had  the  latter 
part  of  the  answer  alone  been  gireu,  the  ef- 
fect, with  tlie  jury,  must  hare  been  the  same. 
Uuder  such  drcumstancee,  there  could  have 
t>een  no  prejudicfe  It  Is  a  statement  of  a 
conclusion  from  facts  that  are  in  evidence. 
The  question  la  somewhat  like  that  In  Hoad- 
ley  T.  Hammond,  63  Iowa,  099,  19  N.  W. 
794. 

2.  The  following  Is  Bxhfblt  D  to  the  depo- 
sltion  of  B.  G.  Miller:  "Milwaukee,  May  7, 
1890.  Agreement  between  Chaa.  De  France 
and  Fred  Miller  Ovwlng  Company.  We, 
the  Fred  Miller  Brewing  Company,  of  Mil- 
waukee, Wisconsin,  do  hereby  appoint  Mr. 
Chas.  Be  Prance  our  sole  agent  for  Des 
Moines,  Iowa,  to  handle  onr  goods  In  the 
original  packages  only.  Fred  Miller  Brew- 
ing Company.  By  Fred  A.  Miller.  Secre- 
tary." The  following  is  part  of  an  answer 
to  an  int^rogatwy  by  the  witness:  "Bxhlblt 
D  was  given  defendant  by  plaintiff,  and  has 
no  relation  to  contract  dated  May  10th,  other 
than  to  secure  to  defendant  the  exclusive 
right  to  handle  our  beer  at  Dee  Moines.  It 
was  simply  an  undertaking  on  the  part  of 
plaintiff  not  to  sell  beer  to  any  other  per- 
son at  Des  Moines  who  would  sell  in  competi- 
tion to  defeadant."  The  court  overruled  an 
objection  to  the  answer  as  stating  a  conclu- 
sion as  to  the  Intentions  of  the  persons.  The 
offer  of  the  testimony  by  the  plaintiff  was  on 
rebuttal.  The  defendant  had  before  put  the 
same  in  evidence  and  the  mere  fact  that  it 
was  placed  there  a  second  time  would  not 
constitute  error. 

3.  The  same  witness  testified  that  the 
plaintiff,  in  selling  the  beer,  did  not  Intend  to 
furnish  It  to  be  sold  in  violation  of  the  laws 
of  Iowa.  He  said:  "I  Instructed  defendant 
to  sell  all  liquors  in  accordance  with  the 
laws  of  Iowa.  I  know  that  no  other  officers 
of  plaintlfT,  nor  any  of  its  authorized  agents, 
Instructed  him  otherwise.  •  •  •  i  deny 
that  the  contract  dated  May  10,  1890,  was 
made  by  plaintiff  with  the  Intent  to  enable 
the  defendant  to  violate  the  laws  or  statutes 
of  Iowa  for  the  suppression  of  Intemper- 
ance." The  court  refused  to  exclude  this 
evidence,  with  other  of  like  Import,  Indicat- 
ing the  intent  of  the  officers  of  the  corpora- 
tion, of  which  action  complaint  Is  made.  It 
Is  conceded  that  the  agents  who  acted  In  mak- 
ing the  sales  could  testify  as  to  their  own  In- 
tent, but  the  complaint  is  that  they  could  not 
testify  as  to  the  intent  of  others.  It  is  un- 


doubtedly true  that  one  person  cannot  imder- 
piund  the  mental  processes  and  conduslotis 
of  another,  so  as  to  know  with  what  intent 
or  purpose  he  acts,  and  likely,  under  many 
drcumstancee,  as  a  witness,  he  would  not  be 
permitted  to  state  as  a  tact,  or  as  an  opin- 
ion, such  a  conclusion.  It  Is,  howevw,  true 
that  persons  wbo  act  for  corporatlonfl  may 
have  such  knowledge  of  Its  Intentiona  and 
purposes  as  to  be  able  to  testify  In  r^ard  to 
them  In  matt«s  whertin  such  corporate  In- 
tent becomes  a  subject  of  legal  inquiry.  Cor- 
porations can  only  act  through  agents,  and  It 
is  not  doubted  but  that  intentions  are  as 
much  an  dement  In  fixing  th^  legal  rights 
and  UabUitles  as  in  cases  of  natural  penons. 
If,  then,  in  a  matter  wherein  its  Intmtlons 
are  important,  it  delegates  to  an  agent  power 
to  act,  dining  to  the  agent  its  purpose,  can 
It  be  said  that  such  agi»it  has  not  sodi 
knowledge  of  the  intent  of  the  corporation  as 
to  be  competent  to  giro  evidence  of  it?  It 
Is  difficult  to  Imagine  a  case  In  which  the  In- 
tent of  the  agent.  If  responsive  to  bis  instruc- 
tions and  aath(»it7,  would  not  be  that  of  the 
corporation.  In  a  very  significant  sense  it 
may  be  said,  where  the  agent  observes  his 
authority,  that  he  is  the  embodiment  of  the 
purposes  and  Intentions  of  the  corporation. 
When  the  witness  stated  positively  that  the 
plalntlfl  bad  no  Intent  that,  in  the  sale  of 
beer,  the  laws  of  Iowa  were  to  be  violated, 
be  could  propo-iy  have  been  understood  as 
stating  no  more  than  the  intent  of  the  coe- 
poratlon  as  expressed  or  manifested  by  the 
proper  authoritr  In  flie  course  of  Uie  trans- 
action. Of  course,  such  a  statement  by  the 
witness  is  not  conclusive.  The  further  ex- 
amination may  develop  his  means  of  knowl- 
edge, and  the  ultimate  fa^  become  one  for 
the  jury.  We  think  th^  was  no  crrcv  la 
the  action  of  the  court 

4.  In  the  deposition  of  Miller  thefe  was 
evidence  to  show  that  Qib  sales  of  beer  were 
legal  In  the  stato  of  Wlnctmsln.  Defendant 
objected  to  this  part  of  the  deposition,  and 
he  says.  In  argument,  that  It  "was  exdtided 
on  the  ground  of  immateriality."  He  now 
nrgee  that  there  can  be  no  recovery  In  this 
case  by  the  plaintiff,  because  the  laws  of 
Wisconsin  are  presumed  to  be  the  same  as 
those  of  Iowa,  In  the  absence  of  proofs  to 
the  c<mtrary,  and  hence  that  the  sales  In  Wis- 
consin were  in  violation  of  Its  laws,  and  In- 
valid, A  conclusive  answer  to  appellant's 
position  Is  this:  In  a  substituted  answer 
he  "admits  that,  but  for  the  matters  and 
things  hereinafter  pleaded,  the  plaintiff  wonld 
be  entitled  to  recover."  Nothing  therein- 
after pleaded  In  any  way  refers  to,  or  brings 
in  question,  the  lavrs  of  Wiscon^n.  The  de- 
fense is  based  entirely  on  a  vi<datiMk  of  the 
laws  of  Iowa,  but  for  which,  it  Is  admitted, 
plaintiff  should  recover.  It  may  be  further 
said  that  the  exclusion  of  the  testimony  as 
Immaterial,  on  motion  of  the  defendant,  would 
preclude  him  from  afterwards  taking  sodi  mm 
advantage  because  of  Its  absenos. 
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5.  Appell&ttt  nrgea  that  the  court  erred  In 
sot  pormlttliif  hlin  to  open  and  close  the 
argnme&tB  to  the  jorj.  The  claim  of  Buch 
a  right  l8  bued  on  the  fact  that  he  flled 
hia  suhetitated  answer,  "wfaw^  he  adml^ 
ted  that,  ezo^t  fi>r  matters  therein  stat* 
ed,  plalntltr  would  be  entitled  to  the  sum 
claimed  hy  It"  It  te  true  that  the  filing  of 
this  pleading  so  fOianged  the  issues  that 
the  burden  was  tm  the  defendant  It  was  not 
filed,  howevtf,  ttU  after  the  opening  arga- 
ment  was  made.  It  was  then  bo  late  in  the 
trial  that  the  request  to  open  and  dose  the 
argument  could  not  be  granted  as  to  both, 
and  it  is  ea^  to  undmtaod  that  to  then 
grant  the  right  to  close  might  be  prejudicial 
to  the  plaintiff.  It  was  certainly  a  matter 
to  be  cc«itrolled  1^  the  discretion  of  the 
trial  court  See  Woodward  t.  lAverty,  14 
Iowa.  3S1,  and  White  t.  AdanM,  77  Iowa, 
2&5,  42  N.  W.  109. 

6.  The  court  instructed  the  Jury  that  the 
plain UflT  might  l&wfnlly  sell  and  dellrer  to 
the  defendant  the  beer,  and  that  the  defend- 
ant might  lawfully  buy  and  ship  the  Bame  to 
Des  Moines,  and  sell  the  same  in  th«  original 
packages.  It  Is  urged  that  notwlthstandhig 
the  holding  In  Lelsy  t.  Hardin.  135  U.  8. 
100,  10  Sup.  Ct.  681,  the  instruction  Is  erro- 
neous. aB  contrareiiing  the  rule  ot  Pearsoa 
T.  Distillery,  72  Iowa,  d4S,  34  N.  W.  1,  and 
Eidd  T.  Pearson,  128  U.  a  1,  9  Sup.  Ct  6. 
The  application  of  the  rule  of  those  cases  Is 
urged  on  the  th^wy  that  the  sales  were  pre- 
eumptivdy  in  violation  of  the  laws  of  Wis- 
coDsin.  Ab  we  hare  said,  the  plaintiff's 
right  to  recover,  under  the  admissions  of 
the  answer,  Is  In  no  way  affected  tiy  the  laws 
of  W^iscousln. 

7.  The  defendant,  by  way  of  coonterciaim, 
aeeks  to  recover  from  plaintiff  fl.350  that 
bad  been  paid  to  plaintiff  for  beer  under 
their  contracts.  The  district  court  said  to 
the  Jury:  "The  evidence  shows  that  the 
Uquois  Bold,  the  price  which  is  sought 
to  be  recovered  back,  were  not  sold  to  the 
defendant  In  Iowa,  but  were  sold  and  de- 
livered to  defendant  In  Milwaukee,  in  the 
state  of  Wisconsin."  Appellant  complains 
of  the  Instruction,  and  claims  that  the  sale 
was  by  virtue  of.a  written  contract  made  a/t 
I>eB  Molaes,  Uay  IS,  1S90,  as  follows:  "Des 
Moines,  Iowa,  :Uar  16,  1S90.  The  Fred  MU- 
ler  Brewing  Company  of  Milwaukee,  Wis- 
<x>n8tn,  agree  to  deliver  f.  o.  b.  cars  Milwau- 
kee, whenevOT  ordered  by  Chas.  De  Fran'ce. 
of  Des  Mcrines,  Iowa,  beer  at  the  fbllowlng 
prices:  Eeg  beer  at  ffii.50  per  bbl.;  Bliport 
beer  in  bottles  at  |2.a0  per  case  of  2  dry 
qta  each;  Budwelser  In  bottles  at  par 
case  et  2  dry  qta  each.  Said  brewing  com- 
pany agrees  to  refund  flJ20  for  each  case 
and  two  doien  bottles,  when  returned.  Said 
Choa  De  France  in  turn  agrees  to  pay  for 
such  ordered  goods  on  demand  erf  said  brew- 
ing company,  and  also  binds  himself  and 
agrees  to  pay,  for  all  empty  keg  packages 
not  r^urned,  at  final  settlemoit,  at  the  rats 
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of  11.00  for  each  1-S  keg,  and  f  1.50  for  each 
1-4  keg.  Said  brewing  company  agrees  to 
furnish  said  Ohas.  De  France  one  light  de- 
livery wagon,  whi<di  is  to  be  returned  to 
said  brewing  company  when  said  De  France 
ceaiies  to  handle  their  beer.  This  contract 
to  be  Id  force  for  one  year  from  date.  Fred 
Miller  Brewing  Company.  By  E.  Q.  MiUer. 
President"  It  will  be  seen  that  this  agree- 
ment Is  not  one  of  sale.  It  Is  but  a  condi- 
ti<«al  agreement  as  to  sales  in  contempla- 
tion. The  terms  of  the  agreement  were  to 
become  operative  only  If  defendant  ordered 
beer,  which  he  was  under  no  obligation  to 
do.  His  order  at  Milwaukee,  and  the  deliv- 
ery of  the  beer  there,  gave  rise  to  the  plain- 
tiff's  daim.  Without  the  order,  plaintiff 
would  have  no  right  ot  action  whatev^. 
The  Iowa  Bgre«nent  was  only  as  to  con- 
tracts to  be  made  and  performed  in  Wis- 
ooosln.  Tb.e  evidence.  In  so  for  as  It  affects 
the  queBtitm.  and  the  contract,  Justify  the 
Instruction  given  by  the  court.  A  further 
criticism  of  the  Inn  traction  Is  made  because 
the  jury  was  told  that,  "to  enable  the  def»id- 
ant  to  recov^  back  the  money  paid,  tbe 
liquor  must  have  been  Bold  In  violation  of 
section  1550;  and,  to  be  sold  in  violation  of 
this  law,  It  most  havs  been  Bold  lottMn  the 
jvritdiciion  of  aaid  law,  for  aaid  law  ka»  no 
larriiorial  Juritdiction.*  The  italicized  words 
are  those  complained  of,  because  they  speak 
of  the  law  as  having  Jurisdiction,  and  It  is 
said  to  be  misleading.  If  it  should  be  con- 
ceded that  the  word  "Jurisdiction"  was  tech- 
nically misapplied,  (for  oertalnly  nothing 
more  would  be  true  ot  its  ose,)  the  Intended 
meaning  ot  tbe  Instruction  Is  too  manifest 
to  be  misleading  to  any  person  of  ordinary 
InteUlgenoe. 

&  There  is  a  claim  that  the  evidence  shows 
that  the  beer  was,  in  fact,  atAA  In  Tlolati6a 
of  the  laws  of  this  state  W«  think  not  to 
the  extent  that  we  ^osld  disturb  the  finding 
of  the  jury  on  that  question.  The  question 
■eems  to  have  been  fairly  snbmitted,  and  a 
finding  returned  favoraUs  te  plaintiff.  Tbe 
judgment  Im  afllrmed. 


MARATHON  COUNTY  v.  BAHNHS. 

(Supreme  Court  of  WIscoosId.    Jan.  80,  1891.) 

AasiesiiBNT  roR  Brnsfit  op  Ckbditobs  — Taxbb 
—Action  to  Rkcovbr. 

An  action  asainflt  an  BBsignee  for  the  ben- 
efit of  creditors  to  recover  taxes,  and  to  have 
the  amount  recovered  declared  a  prefeired  claim 
aicainst  tbe  assets,  cannot  be  maintained,  there 
being  an  adeqoate  remedr  by  motioD  or  petition 
in  the  aarignment  prooeedinga,  taxes  being  made, 
by  Sanb.  %  B.  St  S  1693c,  a  preferred  claim, 
Tniich  the  aeslsnee  ie  directed,  by  section  1700, 
to  pay  before  making  a  dividend,  and  the  court, 
OS  jndse  thereof  in  vacation,  being  amhorised 
Bev.  St.  f  18^  to  make  all  necessary  or- 
ders for  execution  of  the  assignment 

Appeal  from  circuit  court,  Outagamie  oomi- 
ty;  John  Ooodland,  Judge. 
Action  by  Marathon  county  against  I^ymaa 
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B.  Barnes,  anlcnee  of  Bozle  ft  Mdlw.  A 
demurrar  ma  sustained  to  the  oom^alnt, 
and  plaintiff  iqiiwalB.  Affirmed. 

The  otlicr  fiicts  folly  appear  In  tbe  follow- 
ing statement  by  PINNBT»  J.: 

Tblv  Is  an  actlcm  for  the  recorery  of  de- 
linquent taxes,  and  the  complaint  shows,  in 
substance,  that  H(Mde  ft  MeUor  made  a  toI- 
untary  assignment,  pursuant  to  the  statute, 
of  their  property,  effects,  etc.,  for  the  benefit 
of  tbelr  creditors,-  to  G.  V.  Bardeen,  who 
quollfled,  and  entrap  upon  his  duties,  and 
sold  and  conrerted  Into  money  the  greater 
part  of  the  assigned  estate,  and  to  the 
amount  of  $40,000.  He  had  kept  his  office  as 
such  assignee  at  Antlgo,  in  the  county  of 
Langlade,  where  the  assignment  was  made, 
for  about  four  months,  and  then  removed  it 
to  Wausau,  Marathon  county,  depositing  the 
sum  so  realized  in  divers  banks  in  that  city, 
and  kept  his  office  thereafter  in  said  city  un- 
til he  resigned  his  trust.  August  20,  1881, 
and  the  defendant,  Barnes,  was  appointed 
and  quallfled  in  his  place.  On  the  1st  of 
May,  1801,  Bardeen,  as  such  assignee,  while 
having  said  money  on  deposit,  returned  and 
listed  It  for  taxation,  pursuant  to  the  de- 
mand of  tbe  assessor  of  Wausau,  and  this 
assessment  was  equalized  and  approved,  and 
a  tax  thereon  waa  extended  upon  tbe  tax  roll 
against  Bardeen,  as  such  assignee,  for  that 
year,  amounting  to  $1,664.20,  and  was  re- 
turned to  the  county  treasurer  of  Marathon 
county  as  delinquent.  The  sheriff,  in  whose 
bands  the  ddlnquent  list  was  placed  for  col- 
lection, had  been  unable  to  collect  said  tax, 
and  the  defendant,  assignee  of  Hoxie  &  Md- 
lor,  neglected  and  refused  to  make  payment 
thereof,  and  the  whole  sum  due,  with  Inter- 
est allowed  by  law,  remained  unpaid.  Judg- 
ment was  demanded  against  tbe  defendant, 
as  such  assignee,  for  said  sum  with  interest, 
and  that  It  be  adjudged  a  preferred  claim 
against  the  assets  of  Hoxle  ft  MeUor,  and 
that  the  defendant  be  ordered  and  directed 
to  pay  It,  besides  costs,  etc.  The  defendant 
demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  plaintiff 
ap[»ealed  from  an  order  sustaining  the  de- 
murrer. 

O.  F.  Bldred,  Sllverthom»  Huri^,  Ryan  ft 
Jones,  and  Mylrea,  MarchetU  ft  Bird,  for  ap- 
pellant. Raymond,  LomOTenx  ft  Parii,  for  re- 
SDondokt 

PINNEY,  J.,  (after  stating  the  facts.)  Tbe 
assessor  is  required  to  place  on  the  assess- 
ment roll,  "opposite  the  name  of  each  per- 
son liable  to  assessment  on  personal  prop- 
erty, as  provided  In  the  statute,  the  valna- 
tlMi  of  all  personal  property  owned  by  hlm- 
s^f  or  wife,  or  which  he  has  in  charge  or 
possession  as  lessee,  occupant,  agent,  mort- 
gagee, pledgee,  parent,  guardian,  executor, 
administrator,  trustee,  assignee  or  receiver, 
which  is  liable  to  taxation."  Sanb.  ft  B.  St. 


1 1044.  ^e  tax  Is  to  be  compnted  opoo  and 
carried  out  (H>potite  to  each  such  valuatloD, 
(Id.  i  10790  and  the  warrant  for  Its  collec- 
tion to  the  treasurer  requires  Um  **to  collect 
from  each  of  tbe  posons  and  oorpwatioH 
named  th^vln  *  *  *  the  taxes  set  don 
in  Bucb  roU  opposite  to  their  respective 
names."  (Id.  S 1081.)  If  not  coUected,  a  sched- 
ule <ii  delinqnent  taxes  on  personal  propotr 
If  returned  to  tbe  ooon^  treasurer,  glviss 
the  names  of  the  persoutf  taxed,  and  tbe 
amount  and  years  for  which  the  taxes  sre 
due,  and  he  Issues  a  warrant  to  the  sheriff 
for  its  collection;  and,  *in  case  any  of  sodt 
taxes  shall  be  returned  unpaid  In  whole  or 
In  part,  the  said  treaenirer  may  at  any  time 
within  six  years  thereafter  bring  an  action 
or  actions  in  the  name  of  his  county  to  re- 
cover such  unpaid  taxes  and  the  costs  and 
charges  tb^eon,  against  the  persons  or  cor- 
porations charged  therewith,  in  any  court  of 
competent  Jurisdiction."  Id.  |  1127.  It  mft 
argued  that  Bardeen,  and  not  the  defendant. 

I  had  been  charged  with  the  tax  in  qnestioo. 

I  and  that  the  defendant  was  therefore  not  Ua- 
ble  to  the  action,  but  it  will  be  seea  that,  in 
view  of  the  statutory  provisions  about  to  be 
referred  to,  the  case  does  not  require  a  de- 
cision of  this  question.  The  statute  author- 
izes a  legal  action,  and  the  pleader  has  at- 
tempted to  set  out  an  equitable  cause  of  ac- 
tion, and  to  obtain  equitable  r^ef;  upon  tbe 
ground  tliat  the  estate  and  assets  of  Hozlc  ft 
MeUor,  in  the  hands  of  the  defendant  a» 
their  assignee.  Is  held  in  trust  tor  the  pay- 
ment of  the  tax  in  question,  assessed  on  ac- 
count of  it;  and,  in  addition  to  demanding 
Judgment  for  the  amount  due  against  the  de- 
fendant as  assignee  of  Hoxle  &  Mellw,  asks 
that  such  sum  be  adjudged  a  preferred  claim 
against  the  assets  In  the  hands  of  the 
signee,  and  that  the  defendant,  as  such  as- 
signee, be  ordered  to  pay  it,  besides  costs, 
etc.  Since  the  enactment  of  section  1127,  al- 
lowing actions  to  be  brought  for  the  recovMy 
of  delinquent  taxes.  It  has  been  provided 
secUon  2,  c.  48,  Laws  1885,  (Sanb.  ft  a  St 
1  1693c,)  that  "the  costs,  debts  due  the  Unit- 
ed States  or  the  state  of  Wisconsiu,  all  taxes 
and  assessments  levied  and  unpaid,  expense* 
of  the  assignment,  and  executing  the  trust,' 
shall  be  first  paid;  and  by  subdivision  13,  c 
194,  Laws  1879,  (Sanb.  ft  B.  SL  |  1700,)  It  l> 
provided  that  "before  making  any  dividend 
the  assignee  shall  pay  all  taxes  asaessed  up- 
on the  property  assigned  whloh  remain  vst 
paid."  The  .tax  in  question  is  one  levied  by 
reoscm  of  the  property  assigned,  and.  In  a 
general  sense,  upon  it  and  Is  entitled  to  the 
preference  of  paym«it  provided  by  sectioa 
1693c.  It  is  the  plain  duty  of  the  preaoit  as- 
signee, under  section  1700,  to  pay  it  b^ore 
making  any  dividend,  unless  tor  any  csnse 
the  tax  is  lliegaL  TheSe  provisions  are  to  br 
construed  liberally  for  the  protectl<m  and 
relief  of  the  assignee,  who  has  no  personal 
Interest  in  the  matter,  but  mody  a  duty  to 
p«-fonn  for  the  benefit  of  those  beneflcUDy 
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Interested.  Hie  drcnlt  coort,  or  the  judge  I 
thereof  in  Tacatlon,  has  snpervlsloii  Of  the 
proceedings  In  all  roluntar^  assignments 
made  nnder  the  statnte,  and  may  make  all 
necessary  (vdenr  tor  the  execatlon  of  the 
same.  Ber.  St  |  1693.  Upon  a  petition  on 
behalf  of  the  plaintiff,  atatlng  the  material 
facts,  and  that  the  assignee  refused  to  make 
payment  of  the  tax.  It  would  be  the  duly  of 
the  court,  or  Judge  In  vacation,  to  direct  pf^- 
ment  thereof,  if  the  validity  of  the  tax  was 
not  questioned,  and  the  assignee  had  funds 
bdonglug  to  the  estate  to  enable  him  to 
make  mch  paymrat  His  failure  to  make 
payment,  having  sufficient  funds  for  that 
purpose,  would  be  a  clear  breach  of  his  bond, 
and  would  render  both  hlms^  and  his  sure- 
ties liable  for  the  amount  If  the  validity  of 
the  tax  is  questioned,  the  court  may  proceed 
to  try  and  determine  its  vaUdl^  in  the 
same  manner  as  in  the  case  of  any  other 
contested  claim.  An  independ^t  original  ac- 
tion for  relief  cannot  be  maintained  where 
It  may  be  obtained  «i  mottiw  or  petition  In 
un  action  or  proceeding  previously  com- 
menced. In  which  the  necessary  parties  are 
before  the  court  or  where  the  claimant  may 
Intervene  by  motion  or  petition.  The  cases 
are  numerous  on  this  point  and  some  of 
them  are  referred  to  In  Stein  v.  Benedict  83 
Wis.  610.  63  N.  W.  881.  The  reason  tat  the 
rule  is  ntroogat  wher^  as  In  the  iwesent 
case,  the  claim  rdates  to  or  may  afFect  assets 
or  a  fund  In  course  of  administration  in  the 
action  or  proceeding  already  instituted.  Any 
otbor  rule  would  be  productive  of  embar- 
rassment and  uncertainty.  The  present  ac- 
tion is;  we  hold,  essentially  an  equitable  (me, 
and  tiie  plaintiff  can  have  all  the  relief  it 
sed^s  by  It  in  the  proceedings  In  the  matter 
of  the  andgnment  of  Hoxfe  &  MelKH-.  There 
was  no  necessity*  therefore,  for  instituting 
the  presnt  action,  and  to  sustain  It  tends  to 
muIUpUdty  of  ndts;  and  would  be  produc- 
tive of  unnecessary  costs.  No  reason  wliat- 
ever  Is  suggested  wby  a  remedy  so  plain,  di- 
rect and  InexpenslTe  has  not  been  resorted 
to.  For  this  reason  the  demurrer  of  the  de- 
fendant was  rightly  sustained,  bat  the  Judg- 
ment to  be  entered  thereon  must  be  with- 
out prejudice  to  the  right  of  the  plaintiff  to 
proceed  by  motion  or  petltl<m,  as  already  in- 
dicated. Hie  ordor  of  the  circuit  court  Is 
affirmed,  and  the  cause  Is  remanded  for  tur~ 
titer  proceedings  according  to  law. 


DAIiT  T.  BRBNNAN. 
(Svreme  Oomt  of  Tnsconirin.   Jan.  ISM.) 
BSqum— Bbboibsiox  or  CoNnuot— FkAui)— 

MOTOAL  UlBTAKB. 

1.  Bqal^  will  not  relieve  defendant  as 
naaker  of  a  note,  on  the  ground  of  frand,  where 
it  amwars  that  plaintiff  was  a  banker,  aod  do- 
feniunt  a  lavrer:  that  they  were  friends,  from 
the  east  la  San  Diego  tcwether;  that  plaintiff 
(rftoed  to  sdl  his  stock  In  a  Califomia  corporation 
wgaalsed  to  purchase  Mexican  lands,  and  Us 
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nndlrided  Interest  In  a  Mexican  land  oontract; 
that  defendant  asked  if  the  corporatifm  or  an  alien 
could  hold  the  land;  that  plamtiif  replied  truth- 
fully that  a  San  Diego  law  firm  versed  in  Mex- 
ican law,  whom  he  had  paid  for  an  opinion,  had 
informed  him  that  both  M.  and  the  corporation 
conld  hold  the  land;  that  defendant  purchased 
of  plaintiff,  and  gave  the  promissory  note;  and 
that  defendant  could  have  learned,  by  exercis- 
ing a  little  diligence,  that  the  contract  covered 
M!exlcan  lands  which  conld  not  be  held  by 
aliens. 

2.  The  failure  of  plaintlif  to  inform  de- 
fendant, at  the  time  of  sale,  that  M.,  who  held 
the  land  contract  in  trust  for  the  interested  par- 
ties, had  assigned  It  to  one  who  held  It  in  the 
same  trust,  neither  showed  a  fraudulent  intent 
by  plaintiff  nor  injured  defendant 

a  Plaintiff  sold  his  Interest  in  a  Uexlcao 
land  contract  to  defendant  and  took  defend- 
ant's ^omtssory  note  and  a  deed  to  defendant's 
land.  Both  plaintiff  and  defendant  were  aliens, 
and  conld  not  take  title  to  the  Mexican  land; 
and.  In  an  action  on  the  note,  defendant  al- 
lied mutual  mistake^  and  connterdabned  to 
rescipd  the  sale  as  to  the  note,  and  for  money 
damages  for  the  land  which  he  deeded  to  plain- 
tiff. Heli,  that  the  counterclaim  was  at  law 
tor  damages,  and  not  In  equity  for  rescission, 
dnee  defendant  did  not  ask  to  resdnd  in  toto, 
and  recover  back  Us  land. 

Appeal  from  circuit  court,  Donglaa  oonnty; 
R.  D.  Marshall,  Judge. 

Action  1^  Matthew  W.  Daly  against  John 
Brennan  on  a  promissory  note.  From  a 
Judgment  dismissing  his  conntmlalm,  de- 
fendant appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  fifllow- 
Ing  statement  by  WINSLOW,  J.: 

Action  on  promissory  note  for  (772,  given 
by  defendant  to  phOntlfl,  December  6,  1887. 
The  defendant  admitted  by  answer,  the  ex- 
ecution of  the  note,  and  alleged  certain  facta 
by  way  of  defense,  and  alleged  the  same 
facts  as  a  counterclaim.  These  facts  were.  In 
brief,  that  the  defendant  gave  the  note,  to- 
gether with  a  deed  of  320  acres  of  land  In 
Dakota,  worth,  above  incumbrances,  about 
¥2,600;  in  exchange  tar  the  plaintiff's  undi- 
vided Interest  In  a  contract  for  the  purchase 
of  a  large  tract  of  land  In  Lower  Callfomla, 
republic  of  Mexico,  and  some  shares  of  stodc 
In  a  Oallfornla  corporation  organized  tor  the 
purpose  of  buying  lands  In  Lower  Oalifomta; 
that  the  trade  was  Induced  by  false  and 
fraudulent  representations  on  the  part  of  the 
plaintiff,  the  character  of  which  is  set  fcnrtb 
In  the  opinion;  and  that  said  contract  and 
shares  of  stock  were  and  are  absolutely 
worthless.  The  defendant  brou^t  Into  court 
the  assignment  and  shares  of  stock,  and  of- 
fered to  transfer  and  return  them  to  the 
plalntur,  and  demanded  Judgment  that  the 
note  in  suit  be  canceled,  and  that  be  have 
Judgment  against  plaintiff  for  $2,500,  with  in- 
terest from  December  6,  1887.  At  the  trial 
the  plaintiff  refnaed  to  prosecute  upon  the 
eanae  of  action  aet  forth  In  the  complaint 
claiming  that  he  did  not  own  the  note  nor 
authwise  the  bringing  of  the  action.  De- 
fendant demanded  that  the  action  proceed  to 
trial  upon  his  counterclaim  and  the  reply 
tta^to,  and  the  court  ruled  that  such  Issne 
should  be  tried.  Jury  was  waived,  flu  tsaU- 
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mony  of  the  plaintiff  and  one  other  witnees 
taken,  and  tbe  act! cm  submitted  to  the  court. 
The  court  made  findings  negativing  any 
fraad  In  the  transaction,  and  entered  Judg- 
ment dIsmiBfiing  the  connterclaim,  with  costs, 
and  defendant  appealed. 

McHugh,  I^ns  Sb  Mcintosh,  tot  appellant 
Swift  ft  Coopw,  for  respondent 

WmSLOW,  J.,  (after  stating  the  facts.) 
The  alleged  fraud  npon  which  the  counter- 
claim is  based  consisted  of  the  following 
facts:  The  plaintiff,  with  others,  in  August, 
ISST,  made  a  contract  for  the  purchase  of 
over  5,000  acres  of  land  in  Lower  California, 
M^co,  within  five  leagues  of  the  coast 
The  contract  was  In  the  name  of  one  of  the 
number,  named  McBae,  who  held  It  under  a 
parol  trust  for  the  benefit  of  all,  according 
to  ttielr  respective  Interests.  In  December, 
18S7,  both  plaintiff  and  defendant  were  In 
San  Bieffo,  Cat  Plaintiff  was  a  bnnkw,  and 
defendant  a  lawyer,  and  they  had  for  years 
lived  at  Madison,  Dak.,  knowing  each  other 
well,  and  offlclng  togethw  part  of  the  time. 
Plaintiff  told  defendant  of  the  contract  for 
tbe  purchase  of  the  Mexican  lands,  and  of- 
fered io  trade  him  Interest  for  defendant's 
Dakota  lands.  Defendant  asked  plaintiff  If 
a  Oalifornla  corporation  could  bc4d  laud  In 
MexloD,  or  If  aliens  could  do  so.  PlalnHff  re- 
plied that  Uiey  could;  that  be  had  been  to  a 
firm  of  attorneys  tn  San  Diego  (giving  tlielr 
names)  who  were  versed  In  Mexican  law, 
and  liad  paid  $100  for  an  opinion,  and  had 
been  Informed  that  both  McRae  and  the 
company  could  bold  lands  In  Mexico.  De- 
<en^tnt  made  no  further  Inveatlgatione,  took 
no  advice,  but,  on  tbe  strength  of  Daly's 
statement,  made  the  trade,  deeded  bis  Da- 
tcota  land  to  Daly,  and  received  the  certlfl- 
cBtBB  «if  tftnefe,  etc.,  whltdi  are  now  known 
to  iie  -worthless  l>ecanBe,  by  the  laws  of  Mex- 
loo,  no  alien  can  hold  the  title  to  lands  with- 
in .Ave  teagnea  ctf  tbe  cowt  Hne.  It  does  not 
appear  tint  iMy  did  nvt  eo  to  the  attorneys 
whom  be  named  In  Ban  Diego,  nor  that  th^ 
did  not  gtve  him  the  opinion  whit<h  he  stated 
to  defendant  Defendant's  land  lielng  mort- 
gaged tar  (772,  be  gave  plaintiff  his  note  for 
thai  Binn,  which  is  the  note  on  which  the 
sntt  was  brought  Upon  these  facts  the  clr- 
cntt  court  held— and  rightly,  as  we  think— 
Uiat  no  actionable  fraud  was  proven.  It  is 
very  clear  from  defendant's  own  evidence 
that  plaintiff's  statement  that  aliens  conld 
bold  land  In  Mexico  was  merely  bis  opinion, 
baaed  on  the  legal  opinion  he  had  obtained 
from  lawyers  at  San  Diego.  It  stands  ad- 
mitted here,  1^  the  absence  of  any  proof  to 
the  contrary,  that  Daly  had  obtained  the 
legal  opinion  which  he  said  he  had.  The  de- 
fendant knew  that  Daly  was  not  a  lawyer 
btnuelf ,  and  therefore  conld  not  be  expected 
to  state  tbe  Mexican  law  of  his  own  knowl- 
•dga.  In  our  view  of  the  evidence,  Daly's 
fltatBOwnt  amoonted  to  no  more  than  an  aa- 


sertlon  that  he  had  been  advised  by  attor- 
neys of  San  Diego  that  such  was  the  law. 
As  we  have  seen,  thle  statement  of  Daly's 
was  tme;  there  Is  nothing  to  show  that  it 
was  not  made  In  good  t&ith.  Wherein,  then, 
was  the  fraud?  Daly  stated  nothing  bat  tbe 
opinion  of  attorneys  given  him  In  good  faith, 
which  he  beUered  to  be  true.  Defendant 
vras  a  lawyer,  and  knew  that  If  aliens  conld 
not  hold  land  In  Mexico,  the  entire  scheme 
was  worthless.  He  was  In  Son  Diego,  where 
are  lawyers  versed  In  M^ican  law.  Pre- 
sumably, had  be  taken  counsel,  be  would 
taave  ascertained  the  fact  that  aliens  could 
not  hold  the  lands  In  question.  The  means 
of  ascertaining  the  truth  were  wltfatn  his 
reach  equally  with  tbe  plaintiff,  bat  he  cboee 
to  make  no  investigation,  trusting  to  the  ad- 
vice given  to  Daly.  He  cannot  now  be  heard 
to  say  that  he  was  defrauded.  He  was  put 
upon  Inqulij.  By  the  use  of  even  a  little 
diligence  he  conld  have  obtained  knowledge 
as  to  the  fact,  and  he  chose  not  to  exerdse 
it.  Equity  even  will  net  relieve  under  mnA 
circumstances.  Mamlock  t.  Fairbanks.  40 
Wis.  415, 1  N.  W.  167;  Conner  v.  Welch,  51 
Wis.  431,  8  N.  W.  2«0. 

Another  element  of  fraud  Is  claimed  hj  de- 
fendant It  appears  that  prior  to  the  6th 
of  December,  1S87,  McRae  had  transferred 
his  tttte  and  Interest  in  the  said  contract,  so 
far  as  the  same  affected  a  part  of  the  Mexi- 
can lands,  to  one  Cameron,  Which  Interest 
so  assigned  Cameron  held  under  a  parol 
trust  for  the  parties  In  IntOTest,  the  same  In 
all  respects  as  McBae  held  It  Daly  did  not 
Inform  the  defendant  of  this  fbct  when  the 
trade  was  made;  but  the  circuit  court  found 
that  there  was  no  frandnlent  intent  tn  his 
failure  to  Inform  defendant  of  this  ftict,  and 
that  it  could  work  no  Injury  to  defendant, 
because  he  had  exactly  the  same  legal  rights 
te  claim  his  Interest  In  the  lands  from  Cam- 
eron as  from  McRae.  The  reasoning  of  the 
<dnuilt  conrt  seems  to  ns  good.  Not  the  least 
dlfferenoe  bi  "the  i^al  rights  or  remedies  of 
the  defendant  resulted  from  tbe  fact  ttmt 
Camm>n  was  the  trustee  Instead  of  McRae. 

Tbe  defendant  claims  that,  even  If  there 
was  no  fraud,  be  Is  entitled  to  the  relief  he 
asks  on  the  ground  of  mutnal  mistake  as  to 
tbe  M^oan  law.  It  Is  true  that  a  mtetahe 
as  to  foreign  law  Is  considered  a  mistake  of 
fact  rather  than  a  mistake  of  law.  It  Is 
true,  also,  that  courts  of  eqnlty  frequently 
adjudge  rescission  of  a  contract  entered  into 
under  mutual  mistake  of  controlling  facts. 
£[ad  the  defendant  counterclaimed  In  equity 
for  a  rescission  of  the  entire  transaction,  the 
question  would  be  an  Interesting  one.  Bat 
he  does  not  He  asks  to  rescind  in  part  only, 
and  to  recover  money  damages  as  to  th« 
balance.  He  asks,  In  effect  to  sell  his  land 
to  plaintiff  tor  $2,500  and  Interest  If  be 
wished  to  resdnd,  he  should  have  asked  to 
rescind  In  toto,  and  recover  back  bis  land, 
which,  so  far  as  appears.  Is  still  in  Daly's 
name.   We  cannot  regard  the  -coanterdalm 
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u  one  for  resciaelon.  but  simply  as  a  comi- 
tcTdalm  at  law  for  damafres.  Under  Hie 
proofs,  DO  grotmd  la  estabUsbed  for  tbe  re- 
covery of  money  damaees.  Jndgmrat  af- 
firmed. 


OTJLUCESON  et  al.  r.  UADBBN  et  at 
(Supreme  Court  of  Wiseoiudn.    Jan.  80,  1894.) 
Crkditom*  Bill— Demchrbk— MoitBT  Depobitbd 

IK  NaMB  or  AVOTHBK— FlUUDn.>KT  HOBTOAOa 

— AuigoATB  AEMznT  AT  Law — Pkactiob. 

1.  A  written  demorrer  to  a  oonqdalnt,  ask- 
ing for  equitable  relief,  on  the  groond  that  the 
complaint  does  not  state  a  canse  of  action,  goes 
to  the  point  that  plaintjfl  has  an  adequate  rem- 
•dy  at  law, 

2.  A  creditors'  bill  may  be  maintained  to 
reach  money  of  the  debtor  deposited  in  a  bank 
in  his  wife's  name. 

3.  Where  a  debtor  has  frandnloitly  mort- 
gaged chattels,  a  creditors'  bill  may  be  main- 
tained therefor,  the  remedy  at  law  by  seizure 
onder  execution  being  inadequate  by  reason  of 
possible  embarrassment  in  sivin?  the  sheriff  an 
indemnity  bcmd,  and  tlie  liabilny  to  a  snbae- 
qoent  action  by  tbe  mortgagee. 

4.  Though  the  n^ual  course.  In  case  of  a 
firaudulent  mortgage  by  a  debtor,  is  for  the 
creditor  to  Issue  and  drilTer  to  the  sheriff  an 
execntioo,  and  then  bring  an  equitable  actlMt 
In  its  aid,  still  the  court,  having  Juriadlction  of 
an  equitable  action  for  certain  purpostt,  may 
grant  relief  aa  to  the  ftaudoient  mortgage, 
tiiongh  the  exoootion  has  been  returned. 

Appeal  from  superior  court,  Donglaa  coon- 
tr;  Ohorles  Smltb,  Judge. 

Ore^tors'  action  1^  Ole  OidlliAson  and  oth- 
ers against  Pi  M.  Bfadsen  and  ottaers.  A  de- 
mmrer  to  tlie  complaint  was  sustained,  and 
plalntiffa  appeal.  Reversed. 

Hie  ottier  facts  fully  appear  In  tlie  follow- 
ing  statonent  by  FINNBY,  J.: 

TUs  Is  a  credKcm'  action,  under  section 
8029^  Rev.  Bt,  brought  i^lnat  F.  H.  Blad- 
men^  V.  Hadsen,  fats  wife,  W.  O.  Brooki^  and 
tbe  Bulk  of  Onnmeree^  defendants,  and  tbe 
plaintiffs  have  appealed  from  an  order  sos- 
tsbilng  a  demurrer  to  tiie  complaint  upon  ttie 
Sronnd  that  It  does  not  state  fftcts  sufficient 
to  cmistitate  a  came  of  action,  and  also  from 
an  ord«*  vacating  an  Injunction  restraining 
tiie  defendants  during  tbe  pendency  of  the 
action,  acconUng  to  the  ynjvr  of  the  com- 
l^aint  The  complaint  aUeges  the  recovery 
of  a  Judgment  against  F.  M.  Hadsen  and  an- 
otber  In  the  elreutt  court  tot  Douglas  county 
for  99S2.5D,  and  docketed  on  Angnat  11,  1898, 
Vpm  an  indebtedness  which  accrued  Deeon- 
ber  18.  18D0,  and  upmi  which  Judgment  an 
flsecntlon  was  Issued  on  the  same  dsy  to  tbe 
flherltr  of  said  Douglas  county,  where  tbe 
Judgment  M>tars  then  and  have  ever  ^ce 
resided,  and  has  been  returned  wholly  un- 
satisfied.  The  sufficiency  of  the  complaint 
depends  wholly  upon  the  effect  to  be  ^v«i  to 
allegatlmis,  In  sulMtanc^  that  on  the  1st  of 
July,  1803,  t&e  defendant  F.  M.  Uadsen  was 
tbe  owner  and  in  possession  of  certain  saloon 
tnmltare  and  fixtures  situate  in  the  city  of 
Si^erlor,  county  of  Douglas,  free  from  all  in- 
cumbraacea,  reasonably  worth  9600  ov«r  and 


above  the  eaEemptions,  and  no  mwe;  and 
that  on  that  day  Madsen,  the  Judgment  debfr 
or,  made  and  delivered  to  the  defendant 
Brooks  a  chattel  mortgage  covorii^  said  ftir^ 
nltnre  and  fixtures,  purpwtlng  to  secure  the 
paymmt  of  9600,  wltti  Interest,  and  caused  it 
to  be  filed  in  the  oSlc»  ot  the  city  <2erk  of 
tbe  city  of  Superior  on  the  same  day,  which 
mortgage  now  appears  to  be  nnsatlsfled. 
That  said  mortgage  was  executed  and  deliv- 
ered without  any  considecatlon  whatevo'. 
and  was  made  for  the  purpose  of  hindering 
and  delaying  the  plaintiffs  in  tbe  collection 
of  their  claim.  That  the  d^cndant  V.  Mad- 
sen  Is  the  wife  of  the  defotdant  F.  M.  Mad- 
sen,  but  had  no  separate  estate,  except  such 
as  waa  received  from  h^  husband  aftCT  the 
date  of  the  indebtedness  uiton  ^iridch  the 
Jodgmoit  was  rendwed.  Tliat  F.  M.  Mad- 
sesi  has  fbr  many  years  made  regular  de- 
posits with  the  defendant  the  Bank  of  Com- 
merce, and  since  said  indebtedness  was  in- 
curred he  has  regularly  and  systematically 
made,  and  now  makes,  his  d^>oslte  in  said 
bank  in  the  name  of  his  wife,  V.  Madsen. 
That  she  does  not  handle  or  control  any  of 
said  money,  but  that  It  is  checked  out  on 
che(^  of  the  said  P.  H.  Madsen,  as  ^tmt 
tor  fbe  said  V.  Madsen,  which  method  tiie 
defendant  F.  M.  Madsen  has  resorted  to  sole- 
ly tor  the  purpose  of  defrauding,  hindering, 
and  delaying  his  creditors,  and  the  plaintiffs 
in  particular,  In  the  collection  of  their  claim; 
and  that  the  defendant  the  Bank  of  Oom- 
m»ce  now  haa  to  Ite  possession  and  under 
its  contnd  mon^,  credits,  and  effecte  be- 
longing to  the  defendant  F.  H.  Madsen, 
which  are  ^posited  to  the  name  of  the  de* 
fendant  V.  Madsen,  and  the  same  are  so  cred- 
ited and  d^ioslted  fbr  tbe  atde  and  only  pur- 
pose of  hindering,  delaying,  and  defrauding 
his  Jmt  creditors.  That  said  bank  Is  now  ow- 
ing the  said  F.  M.  Madsen  upon  ccrtfflcates 
of  deposit  Issued  to  him  or  to  the  said  T. 
Mhdsen.  That  the  value  of  tbe  proporty  and 
tbe  credits  of  the  said  F.  M.  Madsen  so  held 
1^  13ie  said  bank,  and  the  Indebtedness  of 
said  bank  to  said  Bfadsen  upon  certificates 
of  deposit  as  aforesaid,  esEcoed  the  sum  of 
$600.  That  said  F.  M.  Madsm  has  no  prop- 
erty other  than  that  hereinbefore  mentioned 
out  of  which  the  plalntiffa*  demand  can  be 
satisfied  in  whole  jor  to  part,  and  he  imjustly 
refuses  to  apply  any  of  the  aforesaid  prop- 
ertj  to  the  satisfaction  of  the  Ju^ment. 
That,  unless  restrained  by  order,  the  d^end- 
ants  win  pay,  transfer,  or  otherwise  dispose 
of,  Incumber,  omceal,  or  Interfere  with  said 
propoty.  Judgmrait  Is  prayed  fbr  the  ap- 
pncatimi  of  any  money,  property,  debts, 
dtoses  to  actim,  or  equitable  toterests  be- 
longing to  F.  M.  Madsen,  or  held  In  trust  toe 
him,  or  in  which  he  Is  Int««sted.  tar  the 
payment  of  Qie  Judgment;  and  that  be  bo 
oijotoed  from  disposing  of  such  totmste; 
and  that  said  chattel  mortgage  to  tiie  d^^d- 
ant  Brooks  be  declared  fraudulent  as  against 
the  platotHb,  and  eancded,  the  property 
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tberetn  described  adjudged  to  be  the  proper- 
ty of  the  defradant  Hadsen;  and  that  the 
defmdant  J^rooka  be  enjoined  firom  selling  or 
disposing  of  the  mortgaged  propoty,  and 
that  the  otb^  defmdants.  Y.  Madsen  and 
the  Bank  of  Commerce,  be  enjctoed  from  dis- 
posing of  any  prop»ty,  money,  or  credits  be- 
lone^ng  to  F.  M.  Madsen;  and  tor  the  ap- 
pointment of  A  recelTer,  and  for  general  re- 
Uef. 

ThOTBon  &  Orawford,  for  appellants. 
Hour  Ow  WOstnt,  for  respondents. 

PINNET.  J.,  (aft^  stating  tbe  facts.)  1. 
Where  a  complaint  Is  evidently  framed  for 
tbe  purpose  of  setting  out  an  equitable  cause 
of  action,  the  defendant,  upon  a  written  de- 
murrer thereto  that  It  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  may 
avail  himself  of  the  objection  that  the  plain- 
tiff has  an  adequate  remedy  by  legal  action. 
TUs  has  been  so  often  held  that  reference 
to  a  few  only  of  the  later  cases  is  permissi- 
ble Denner  v.  Railway  Co.,  67  Wis.  218,  15 
N.  W.  168;  Trustees  v.  Kllbourn,  74  Wis. 
462,  43  N.  W.  168;  Avery  v.  Ryan,  74  Wis. 
699,  43  N.  W.  317;  Stein  v.  Benedict,  83  Wis. 
«J8.  63  N.  W.  891. 

2.  The  question  arises  whether,  upon  tbe 
allegatkma  of  the  complaint,  tbe  idalntlffs 
taaTB  an  adequate  remedy  at  law,  so  as  to 
exclude  tbe  racerdse  of  tbe  equitable  funo- 
tltHis  of  the  court  To  that  end  It  Is  not 
enough  that  there  is  a  remedy  at  law,  but 
"It  must  be  plain  and  adequate;  or.  In  other 
wwds,  as  practicable  and  Sclent  to  the  ends 
of  Justice  and  its  prompt  administration  as 
the  remedy  In  equity."  Boyce's  Ei*rs  t. 
Grundy,  8  Pet  210;  Watson  t.  Sutherland. 
5  WalL  74.  And  the  Jorlsdlcthn  In  equity 
will  be  sustained  when  time,  expense,  and  a 
multiplicity  of  suits  will  be  saved  by  It,  and 
the  righto  of  all  ctmcemed  wlU  be  settied  In 
one  litigation.  Oeirlchs  r.  Spain.  15  Wall. 
2U.  228.  Although  these  cases  were  mled 
undor  tbe  sixteenth  section  of  tbe  Judiciary 
act  of  1788,  declaring  that  suits  in  equity 
sbonld  not  be  sustained  In  ^tbet  of  the 
courts  of  tbe  United  States  "In  any  case 
where  a  plain,  adequate,  and  complete  rem- 
edy may  be  had  at  law."  yet  this  section  has 
r^eatedly  been  hdd  to  be  mer^  declara- 
twy  of  the  pre-existing  rule,  and  not  Intend- 
ed to  narrow  Jurisdiction  In  equity.  Boyce's 
Bx'n  T.  Orundy,  and  other  cases,  snpra;  1 
Pom.  Bq.  Jnr.  |S  296-297.  The  r«nedy  there- 
tofore obtainable  by  a  creditors'  bill,  r^^ealed 
by  the  act  of  1857,  was  restored  by  section 
8029,  Rev.  St,  which  declares  that  "when- 
ever any  execution  against  tlie  pn^rty  of 
any  Judgment  debtor  shall  have  heai  Issued 
upcm  a  Judgment  for  the  payment  of  money, 
and  diaU  have  been  returned  unsatisfied  in 
whoiB  or  in  part,  the  Judgment  creditor  may 
commence  an  action  against  such  Judgment 
debtw  and  any  other  person,  to  compel  the 
dlacaveEy  of  any  prop^ty  or  thing  In  aetlMi 


bdffliging  to  such  Judgment  d^tor,  and  of 
any  property,  m<Hiey  or  thing  hi  action  due 
or  held  In  trust  for  him.  and  to  prevent  the 
transfer"  thereof,  etc.  The  allegations  of 
the  complaint  in  respect  to  the  dealings  of 
the  defendant  F.  M.  Madsen  with  tbe  defend- 
ant bank  In  the  name  of  his  wife,  with  his 
own  moneys,  to  defraud  the  pialnttfTs,  and 
tiUit  the  bonk  has  in  its  possession  or  under 
ito  control  mtHieys.  credits,  and  effects  be- 
longing to  the  defendant  F.  M.  Madsen.  and 
Is  owing  upon  certificates  of  d^jnslt  issued 
to  him  or  his  wife,  In  all  to  liie  amount  of 
over  $600,  sufficiently  state  «  cause  of  action 
within  the  equltaUe  Jurisdiction  of  the  court. 
The  demurrer  was  a  Joint  <me  by  all  tbe  de- 
fendants, and  It  follows  that  It  was  Improp- 
erly sustained.  The  questions  presented  In 
this  case  were  recently  before  tbe  court  In 
Plentoff  T.  Jt^ces,  66  N.  W.  736,  737,  and 
the  dedsimi  In  that  case  Is  conclnirty«  against 
this  demurrer. 

3.  It  was  c<mtended  that  ^e  plalntUTs  bad 
an  adequate  remedy  at  law,  within  the  mean- 
ing of  the  mle  above  stated,  In  retrpect  to 
the  propCTty  embraced  In  the  chattel  mort- 
gage to  the  amount  of  its  eiftlre  vslne.  and 
which  it  is  alleged  was  executed  without  any 
consideration,  and  made  for  the  purpose  at 
hindering  and  delaying  ttie  plaintiffs  In  tbe 
collection  of  their  debt  In  such  case  t2ie 
mwtgage  would  be  but  a  fraudulent  device 
to  protect  the  defmdante'  property  from  sei- 
nire,  doudlng  the  title  thereto,  and  seriously 
embarrasdng  the  plaintiffs  In  attempting  to 
proceed  against  it  It  was  contended  that 
the  plaintiffs  might  s^ze  and  sdl  this  prop- 
erty on  th^  execotitai,  and  that  thdr  at^- 
Ity  to  do  so  amounted  to  an  adequate  remedy 
at  law.  TbiB,  hi  theory,  may  be  texiB,  bnt 
practically  it  is  not  The  credits  In  sndi 
case  encounters  at  tbe  outset  a  fraudulent 
obstmctlw  to  his  rights,  placed  there  to  de- 
feat or  hinder  and  d^y  him,  and  under  It 
anothw  claimant  to  the  proffetty  appears  un- 
der an  instrument  ordinarily  valid  on  ito 
face,  and  warns  the  sheriff  not  to  Interfere, 
under  peril  of  an  action  for  damages.  He 
In  tarn,  in  the  u^xdse  of  a  Just  degree  of 
prudence,  requires  indemnity.  This  hinders 
and  embarrasses  tbe  creditor;  and.  indeed, 
be  may  not  be  able  to  give  it  so  tbat  the 
fraudulent  creditor  and  mwtgagee  ke^  him 
effectually  at  bay.  If  he  succeeds  In  obtain- 
ing a  levy  and  making  a  sale,  he  and  all  ood- 
cemed  are  subject  to  an  acti«i  at  law  by  the 
mortgagee  at  any  time  he  may  elect  within 
a  series  of  years,  during  which  the  evldoice 
to  defeat  the  fraudulent  claim  may  be  lost 
and  the  plaintiffs  may  be  othawise  embar- 
rassed and  vexed  In  cimtending  against  the 
action.  In  case  of  a  sale,  the  title  to  at  best 
a  diluted  or  disputable  one,  and  the  prop- 
erty la  necessarily  sold  at  a  sacrifice^  to  Ae 
loss  and  Injury  of  all  concmied.  It  Is  the 
aspect  of  the  case  thus  presented  tbat  r»- 
ders  tbe  remedy  at  law  practically  and  really 
inadequate,  and  gives  a  court  ct  equity  Jorls- 
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diction  to  cancel  and  set  aside  tbe  frandnlent 
obetmctioii  to  the  remedy  tbe  creditor  has 
4nT0ked.  The  remedy  at  law  by  seizure  and 
sale  of  the  property  Is  not.  It  must  be  conced- 
-ed,  In  BQch  case,  "as  practicable  and  efficient 
to  tbe  eada  of  Justice  and  Its  prompt  admin- 
istration as  the  remedy  In  equity."  ThSa 
conclusion  is  indicated  In  the  recent  case  of 
Pierstoff  T.  Jorges,  supra,  and)  upon  full  con- 
sideration, we  conclude  that  it  Is  In  accord- 
■ance  with  sound  principle,  and  is  essentially 
wise  and  just  By  resorting  to  It,  the  con- 
troversy Is  speedily  settled  and  put  at  rest 
as  to  all  claimants  without  unnecessary 
waste  or  sacrifice  of  property.  As  the  court 
■takes  Jurisdiction  in  this  action  to  reach  the 
moneys  and  choses  In  action  (A  the  def«id- 
ant,  and  the  objections  raised  by  the  demur- 
rer hare  t^Ied,  it  is  Justified,  with  all  the 
parties  before  it,  in  adjudicating  u[>on  and 
granting  relief,  if  the  facts  should  warrant 
It,  in  respect  to  the  chattel  mortgage,  as  held 
in  Plorstoff  T.  Jorges,  suiHiit  where  the  an- 
,  thoritles  are  cited,  although  the  execution  has 
been  returned.  The  more  usual  course,  how- 
ever, Is  to  Issue  and  dellrw  an  execution  to 
the  sheriff,  and  then  bring  an  equitable  ac- 
JJon  In  Its  aid.  It  follows  from  these  rlews 
that  the  order  sustaining  the  demorrar,  and 
the  order  yacating  tbe  Injunction,  must  be 
reyersed,  and  tbe  cause  remanded  for  for^ 
tbw  proceedings  according  to  law.  Judg- 
ment Is  ordered  accordingly. 


RINDSKOPF  T.  MTBBS. 
<BnpteiM  Gout  of  mKonsIn.    Jan.  80,  1804.) 

VBAUnUbBIlT  GOXTSTAHOBS— BtidbKCS— InSTRUO- 
TIOKB  — FOB^ABBB'S  KHOWUtDei  OT  VsNTWB'B 
iNTS.tT. 

1.  In  an  action  for  goods  sold  to  plaintiff 
■and  seized  by  defendant,  a  sheriff  nnder  attach- 
jnent  in  favor  of  a  creditor  of  tbe  seller,  a 
charge  that  a  sale  of  all  a  man's  proper^  wnen 
Jie  is  larsely  In  debt  is  evidence  of  nana,  when 
tixplainea  by  a  further  diarge  that  such  act  Is  a 
"baove  of  fnud;  that  It  Is  not  fraud,  but  can  be 
-eonaodend  as  a  dronmstanos  tendli^  to  show 
fraucL— is  eorrect 

2.  The  court  properly  refused  to  charge 
that  payment  of  a  fair  condderation  was  strong 
-evidence  of  good  faith,  and  required  clear  evi- 
-dence  of  fraudulent  intent  to  overcome  it,  as 
the  effect  of  evidence  of  soch  payment,  as  well 
-as  what  evidence  would  or  would  not  overcome 
^  were  questions  for  tbe  Jury. 

3.  A  purchaser's  knowledge  of  the  seller's 
intent  to  defraud  creditcxra  need  not  be  positive 
information  or  notice  of  such  fact,  but  may  be 
inferred  from  knowledge  of  facts  sufficient  to 
raise  sodi  raspkions  as  to  put  bim,  as  a  rea* 
Bonably  pradent  man,  on  mguiry  in  relation 
-thereto. 

4.  Where  there  Is  no  evidence  to  warrant 
-tiM  snbmlssion  to  the  jnry  of  tbe  question 
whether  there  was  a  conspiracy  between  plaln- 
-tifl  and  tbe  sdler  to  defraud  the  latto^s  cred- 
itors, and  no  such  BuggesQon  In  the  general 
eharee,  nor  anything  to  show  that  sncb  claim 
4uid  Men  made,  a  refusal  to  charge  that  there 
was  no  evidence  to  warrant  sodi  a  finding  was 
inot  prejudicial  to  plaintiff. 

Appeal  from  circuit  court,  Wood  county; 
IJharles  V.  Bardeen,  Judges 


Action  by  Ellas  Rlndskopf  against  Henry 
Myors.  There  was  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

The  other  facts  fully  appear  In  tbe  fol- 
lowing statement  by  PINNET,  J.; 

This  action  was  brought  by  the  plaintiff  to 
recover  the  value  of  the  greater  portion  of  a 
8to<^  of  goods  sold  and  delivered  by  Hyman 
Nathan  to  tbe  plaintiff,  and  stized  a  few 
days  thereafter  und^  writs  of  attachment 
in  the  hands  of  the  defendant,  as  idieriff  of 
Olark  county.  In  favor  of  Henry  Benedict,  a 
creditcn*  of  Hyman  Nathan,  on  the  ground 
that  tbe  sale  to  the  plaintiff  by  Hyman  Na- 
than was  finudulent  and  v<^d  as  against  his 
creditors.  The  record  presents  only  c»*taltt 
alleged  em»s  In  the  Instructions  of  the 
court  to  tbe  Jury,  and  its  refusal  to  give  cer- 
tain others,  It  being  conceded  that  the  evi- 
dence in  the  case  to  support  a  verdict  for  the 
defendant  Is  sufiSdenL  Facts  and  circum- 
stances were  given  in  evidence,  some  of 
which  amoonted  to  badges  or  Indicia  ot 
fraud,  properly  calling  tot  instructions  on  all 
the  points  hereinafter  stated.  The  court  In- 
strocted  tbe  Jnry,  among  other  things,  that 
"(1)  a  sale  or  assignment  of  all  a  man's  prop- 
erty, when  he  Is  lately  In  debt,  naturally  ex- 
cites suspicion  of  fk^ud,  and  is  therefore  evi- 
dence of  fraud."  and  In  tbis  immediate  con- 
nection added;  "Or  if  made  in  nnumial  haste, 
and  not  in  tbe  manner  In  which  men  of  ordi- 
nary care  and  prudence  usually  transact 
their  business,  or  If  made  at  greatly  inade- 
quate price,  these  and  similar  acts  are  badges 
of  fraud.  They  are  not  fraud,  but  may  be 
considered,  when  they  are  proven  to  exist, 
by  the  Jury,  as  facts  and  drcunurtances  tend- 
ing to  show  fraud.  (2)  When  a  sale  is  made 
with  Intent  to  hlndo*,  delay,  or  deflraud  cred- 
itors, It  Is  void.  If  the  party  receiving  or  pur- 
chasing tbe  property  so  sold  had  knowledge 
of  such  Int^t;  but  this  knowledge  need  not 
be  actual,  [losltlye  information  ot  notice,  but 
may  be  Inferred  fi:om  the  knowledge  by  the 
purchaser  of  facts  and  circumstances  suffi- 
cient to  raise  such  suspicions  as  should  put 
him  upon  Inquiry  as  to  tbe  real  situation, 
and  which,  if  ptursued,  would  lead  him  to 
the  truth."  That,  If  the  sale  was  with  fraud- 
ulent Intent  on  the  part  of  Nathan,  tbe  Jury 
should  inquire  If  the  plaintiff  knew  of  sndk 
Intent,  "or  had  knowledge  or  notice  of  such 
facts  and  drcumstances  as  to  put  him,  as  a 
reasonably  prudent  man,  upon  Inquliy  In  re- 
latifHi  thereto,  and  wotild  have  led  to  hfs  as- 
certaining the  truth."  That  If  Nathan  in- 
tended ta  defraud  his  creditors,  and  if  "tbe 
circumstances,  sltoatiim,  and  surroundings 
were  such  as  to  put  an  wdinarlly  prudent 
man  on  his  guard,  and  the  plaintiff  had 
knowledge  thereof,  and  purpose  or  ne^- 
gently  omitted  to  make  such  Inquiries  as  an 
ordinarily  prudent  and  cautious  man  would 
have  made  In  bis  situation,  which  inquiries, 
if  pursued,  would  have  led  to  his  ascertein- 
Ing  the  truth  as  to  Nathan's  intent,  then  tbe 
plaintiff  cannot  recover."  The  court  refused 
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to  In* tract  the  jury,  at  plaintiff's  request,  (1) 
tbat  if  the  plaintiff  "had  no  knowledge  of  the 
Intent  on  Nathan's  part,  and  did  not  partici- 
pate with  him  In  such  Int^t,  then  the  Jury 
should  find  for  the  plaintiff;  (2)  to  avoid 
the  sale  the  fraudulent  Intent  must  be  known 
to,  and  entertained  by,  both  buyer  and  seller, 
and  both  must  be  connected  with  the  frandn- 
lent  design;  (3)  the  [>ayment  by  a  purchaser 
of  a  fair  consId««tlon  npon  a  sale  of  prop- 
erty, although  not  concluslTe,  Is  strong  evi- 
dence of  the  good  faith  of  the  transaction, 
and  reQuires  clear  evidence  of  fraudulent 
Intent  to  ov^come  It"  On  the  cross-exam- 
ination of  Louis  Blndskopf,  a  witness  for  the 
plaintiff,  his  brother,  the  court  allowed  de- 
fendant'9  couns^,  against  plalntltrs  objec- 
tions, to  show  that  he  (Louis)  did  not  ask 
Nathan  any  qnestiMis  as  to  whether  he  owed 
for  his  stock  of  goods,  or  was  pressed  by 
creditors;  that  he  asked  him  no  questions 
at  all,— made  no  Inquiries  as  to  his  flnancial 
condition.  On  the  cross-examination  of  the 
plaintift.  It  appeared  that  he  had  a  bank 
book,  and  that  it  was  In  Milwaukee.  On 
re-examinatl<m  his  counsel  asked  him  to  state 
the  reason  he  had.  If  any,  for  not  bringing 
the  ^)o6k.  The  court  mled  that  the  reason 
why  he  did  not  bring  It  was  Immaterial,  un- 
leas  requested  to  bring  It,  and  even  then  it 
might  be  Immaterial.  It  appeared  that  no 
such  request  was  made,  and  the  court  ex- 
cluded the  tnqnlry.  Th«  Jury  found  for  the 
defendant,  and  the  defendant  had  Judgment, 
from  which  the  plaintiff  appealed. 

B.  X  SlacBrlde,  for  amtellant  James 
/  0*NtiU,  tm  respondent. 

PINNBT.  J.,  (after  stating  the  facts.)  1. 
The  Instruction,  in  substance,  tbat  the  sale 
or  assignment  of  all  a  man's  property,  ^en 
he  Is  largely  In  debt,  naturally  exdtei  sua- 
pldoD  of  fraud,  and  is  therefore  evidence  of 
fraud,  must  be  considered  with  the  c<Hitezt. 
The  court  had  Instanced  this  with  some  other 
like  fiictB,  saying:  "This  and  similar  acts 
are  badges  of  fraud.  They  are  not  fraud, 
but  may  be  considered,  when  they  are 
proven  to  exist,  by  the  Jury,  as  facta  and  dr- 
cnmstances  tending  to  show  fraud."  The 
Jury  were  told  that  in  this  sense  the  particu- 
lar fact  or  badge  of  fraud  referred  to  was 
evidence  to  show  frand,  but  not  that  it  was 
snffldoit  to  prore  It  We  think  the  Jmr 
ootdd  not  hare  misunderstood  the  pnrpwt 
and  meaning  of  the  charge,  and  that,  as  ex- 
plained, It  was  cwrect,  and  is  In  accordance 
with  what  was  held  In  Blgdow  t.  DooUttle, 
36  Wis.  119.  and  Pilling  v.  Otis,  13  Wis.  56& 
The  cbarge,  in  this  and  other  respects,  ren- 
dered It  unnecessary  to  iDstmct  the  Jury  that 
they  wa«  not  to  Infer  an  Intent  to  defraud 
from  the  mere  fact  that  Nathan  sold  his  en- 
tire stock  to  the  plaintiff.  The  court  had 
said.  In  substance,  that  a  sale  of  the  entire 
stock  of  one,  when  largely  In  debt,  would  be 
evidence  or  a  badge  of  fraud,  and  that  a  pet- 


won  In  falling  circumstances  might  notwith- 
standing sell  and  conv^  a  good  title  to  his 
property.  This  was  sufficiently  clear  and 
favOTable  to  the  plaintiff. 

2.  The  Instruction  asked  by  the  plaintiff 
that  payment  by  the  purchaser  of  a  fair  con- 
sideration was  strong  eridence  of  good  ftdth, 
and  required  clear  evidence  of  fraudulent  in- 
tent to  overcome  it  If  given,  would  have  been 
a  clear  Invasion  of  the  province  of  the  Jury, 
and  was  therefne  properly  refused-  The  ef- 
fect of  evidence  of  payment  of  such  consider- 
ation, as  well  as  what  evidence  would  or 
would  not  suffice  to  ovawme  It,  were  ques- 
tions depending  upon  ail  the  fects  and  dr- 
cumstances  in  evidence  bearing  upon  ih  >  btma 
fides  of  the  sale,  and  were  to  be  dedded  by 
the  Jury,  and  not  by  the  court  Blgelow  v. 
DooUttle,  supra;  Larnpe  r.  Kennedy,  00  Wis. 
110,  18  N.  W.  730. 

S.  All  other  lustmcttons  excepted  to.  and 
the  refusal  to  give  those  relevant  to  the  case 
and  not  fairly  embraced  In  the  generml 
charge,  present  In  snbstance,  the  single  ques- 
tion. In  somewhat  varied  phraseology,  wheth- 
er knowledge  on  the  part  of  the  purchaser 
of  his  vendor's  Intent  In  making  the  sale,  to 
hinder,  delay,  or  defraud  his  creditors,  must 
be  actual,  positive  Information  or  notice,  tr 
belief  of  that  fact  or  whether,  as  the  court 
Instructed,  that  knowledge  or  notice  of  such 
Intent  might  be  Inferred  from  knowledge  oa 
the  part  of  the  purchaser  of  facts  and  dr- 
cumstances  sufficient  to  raise  such  suspldons 
as  to  put  htm,  as  a  reasonably  prudent  man, 
upon  inquiry  in  relation  thereto,  and  would 
have  led  to  his  asctftalning  the  truth;  that  if 
the  clreonwtances,  attiiat)<»,  and  sumoiid- 
ings  were  such  as  to  pot  an  ordinarily  pru- 
dent man  on  his  guard,  and  he  p>uri>osely  or 
negligently  omitted  to  make  such  Inquiries 
as  an  ordinarily  prudent  and  cautions  maa 
would  have  made  In  his  altuatlon,  and  which. 
If  pursoed,  would  have  led  to  his  ascertain- 
ing the  truth  as  to  his  rendor'a  Intent.  In 
either  case,  In  an  action  such  as  ihls,U  would 
i;revent  a  recovery  1^  the  purchaser.  Ttm 
rulings  of  the  coiirt  in  the  Instructions  given, 
and  in  refudng  those  asked,  are  certainly  is 
accordance  with  the  law  as  settled  in  this 
state  nearly  a  quarter  of  a  century  ago,  and 
since  then  frequently  relto^ted  In  dear  and 
unmistakable  terms,  althougb  a  dlffwentvlew 
of  the  law  has  been  and  stlU  is  maintained  ia 
some  of  the  states,  in  eases  dted  by  the  ap- 
pellant's oonnsti.  This  conflict  of  dedded 
cases  is  con^dwed  someivhat  at  lo^h  la 
Walt  on  Fraudulent  OoBveyanoss,  (aectioas 
374-379.)  and  In  Bump  on  the  same  subject 
(page  200,)  where  the  cases  on  both  sides  an 
ooUected.  and  the  rule  applied  by  tta*  dr- 
cult  court  and  httberto  maintained  ia  this 
state,  is  approved.  In  Arery  t.  Johan.  27 
Wis.  246,  247.  it  was  held  that  kmnrledce 
of  such  facts  and  dreumstancea  as  raised  a 
suspicion  in  the  mind  of  the  purchaser,  and 
did  or  ought  to  hare  pat  him  upon  Inquiry, 
wBS  aiiffldezLt,  so  that  be  poxcliaaed  anC 
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paid  at  hto  peril;  uid  tlu  mle  In  Atwood  t. 
Impson,  30  N.  J.  Bq.  ISO,  In  secc^ance  wltli 
tbe  charge  In  tbla  cas^  la  dted  wltb  ap> 
proraL  Tbe  nile  waa  lidd  down  with  added 
vlcer  and  <d«arseai  In  HtqiUna  Langton, 
80  Wla.  879>  381.  Te  the  same  effect  la 
Darld  T.  Blrchard,  S3  Wla.  485.  406,  10  N. 
W.  9B7.  In  Brinkmaa  t.  Jones,  44  Wla.  408, 
and  Belasa  ▼.  Ghadbomne,  45  Wis.  61,  In  rria- 
tlcn  ta  aalea  of  real  estate,  the  coort  aald: 
"We  think  the  true  rale  Is  that  notice  moat 
tM  to  he  actna!  when  the  subeeqnait 
purchaser  haa  actoal  knowledge  at  aocfa  facts 
■a  would  pot  a  prudent  man  upon  Inqnliy, 
which.  If  proaecoted  with  ttfdlnarr  dlll^ncev 
wooM  lead  to  actoal  notice  <tf  tbe  right  or 
title  in  conflict  wltb  that  wMch  he  la  about 
to  purcfaaae"  And  the  conflict  In  6ie  cases 
la  nottod  and  considered  by  Ur.  Justice  Tny.- 
lor  In  hla  oplalon  in  the  former  case.  The 
rate  thos  maintained  waa  ezpressly  approved 
la  the  drenlt  eonrt  of  the  United  States  fa- 
thla  daeiiK  by  Harian  and  Bnnn.  JJ.,  In  Bar^ 
ties  T.  eibaott,  17  FsA  296,  and  hi  the  Case 
•C  H<^dBr>  27  Fed.  848.  The  queetl<«  was 
waimqaaati^  beton  tUa  coart  In  Hooser  t. 
Hvt  6B  Wla.  73,  98  N.  W.  449;  when  many 
oC  tta  caaea  rtfled  on  by  the  appellant  here 
ware  dted,.  but  tie  court  refnaed  ta  reom* 
aider  the  rnla  tlna  eatabUahed  In  tUa  state, 
and  tD  which  w«  adhere.  We  thiift  tbe  nde 
waa  fairly  ezpreased  In  the  general  charge, 
and  Oiat  It  Juatlfled  the  refusal  to  give  the 
Instructions  requested,  ahready  noticed.  It  la 
a  role  applicable  alike  to  legal  and  equitable 
actlona,  wither  tha  antdect  of  the  actton  is 
posfHial  «r  real  eatata  One  abort  to  pur- 
ofaua  nndfls  th*  dnmmsiancea  atatad  la 
booad  to  atay  Ua  hand,  and  U  he  will  not 
the  fault  la  w^aUy  hta  own.  The  question 
ce  ftaod,  and  «f  notlea  of  flw  Intent  ta  de- 
fMad.  Is  atm  a  imeatlcm  for  the  Jury,  who, 
when  they  And  the  fiacta,  are  to  apply  the 
tide  aad  daelare  the  cousequence;  end  we 
fill  to  ase  la  ft  anything  in  conflict  with  tbe 
■tatQto  maUng  fraud,  in  cases  and  aa  thlSr 
m  gaeatioa  of  fact  tor  the  jury- 

4.  Thare  waa  no  evMence  tn  the  eaae  to 
wanant  fbm  sobmlaaloD  to  Hie  Jury  that  there 
waa  any  scheme  or  const^cy  on  the  part  of 
Stomea,  Hyman  Nathan,  Lonla  Btaidakopf, 
and  the  plalatiff  to  defraud  the  creditors  of 
Itathan,  <v  trading  to  awA  a  conchislon,  and 
Hure  waa  no  sndk  aaggeatton.  In  any  part 
like  genena  charge  nor  anything  to  show 
ttat  aiv  such  daim  bad  been  made;  and 
thcrefwe  the  refDsal  to  Instruct  the  jury  that 
thato  waa  bo  rrtdenee  to  wanant  auch  a 
flndhig  waa  mot  pn^uAdal  to  the  plaintiff, 
and  the  testlm<Miy  eUdted  tnm  Louis  Blnd- 
akopf,  against  the  plaintUTs  ot^ecUon,.  bad 
no  teaditausf  to  estaldhdi.  avy  maA  conspiracy. 
Wc  do  not  sea  any  renafm  foe  saying  that  the 
plalntlfl  could  haTe  ben  Injuriously  affected 
by  it. 

5.  Aa  the  plali^  had  not  been  requested 
bg  tha  daTendant  to  Mng  Ua  hank  bock  to 
the  trial,  the  court  propoiy  ndad  that  It 


was  wholly  immaterial  why  he  omitted  to  do 
BO.  No  Buffldent  reason  appeara  for  his  en- 
tering vepon  any  explanation  on  the  subject 
It  foUowa  from  these  views  that  the  Judg- 
ment of  the  chfcult  court  is  correct;  and  must 
be  affirmed.  Tbe  Judgment  of  the  circuit 
court  is  affirmed. 


WELI£,  FARGO  &  GO.  t.  WALSH. 
(Supreme  Court  of  Wisconsin.    Jan.  SO,  1884.> 
EqciTT-^uiT  TO  Pbobatb  Foseiom  WlLl.-^ieBT8 
or  Ckkditobs. 

1.  A  creditor  of  a  foreign  testatot,  who  own- 
ed land  in  Wisconsin,  cannot  sue  in  equity  to 
compel  the  executor  to  prove  the  will  tn  that 
state,  rince  the  creditor  has  the  same  right  as 
the  executor  to  produce  an  anthanticated  copy 
of  the  will,  and  fta  probate  In  the  fcrtign  atatP, 
and  to  procure  its  allowance  by  the  connty 
court  of  the  county  in  which  testatoi'B  lands 
aie  situated.    BeT.  SL  »  3700,  3793. 

2.  Where  a  fordgn  teatatw  deTised  land 
In  Wisconsin  to  his  executor,  in  trust  to  pay 
debts,  the  title  to  the  land  was  not  affected  by 
the  prorisloQS  of  the  will,  and  a  creditor  coiiM 
have  no  Interest  In,  the  land  till  tbe  foreign  will, 
probated  in  the  state  of  testator's  domicile, 
shonld  be  made  eSecUTe  as  to  the  landa  owned 
hrjiin,  1^  compHauce  with  Rer.  St  SS  2295. 

Appeal  trom  drcatt  court,  Jefferson  coun- 
tyi  John  R.  Bennett,  Judge. 

Bin  by  Wdls,  Fargo  ft  Go.  against  Mary 
Jane  Walsh.  From  an  order  atrildng  out 
her  demurrer  aa  frlroions,  defendant  appeala. 
Bsreraed. 

The  other  fhcta  fully  appear  In  the  follow- 
ing statement  by  WIN8LOW,  J.: 

Action  In  ei;piity,  brought  to  the  circuit 
court  of  J^erson  coonty.  The  complaint 
alleges  the  corporate  character  of  plaintiff, 
and  that  the  defendant  la  tiie  widow  of 
Jamea  Walah,  who  died  March  2*.  1882,  tca- 
tate,  in  the  state  of  Nevada,  leaving  aurrtr- 
lug  him,  besides  bis  widow,  three  children, 
atlli  living-  tbAt  deceased  died  seised  of 
real  and  peraonal  property  In  Nevada;  alao 
200  acres  of  land  to  Jefferson  county,  Wla., 
wUch  la  de8aibed,and  alleged  tobe  of  the 
nhie  of  «10,000.  That  by  Us  last  wlU  de- 
ceaaad  deriaed  bia  mUre  eatete  specfflcally, 
liwladlttg  said  lands  in  Jefferson  covn^, 
to  the  def aidant,  to  trnat.  ftrst,  for  the  pay- 
ment of  hla  deMit  aad  afterwards  for  the 
maintenance  of  keradf  and  diUdren  nntU 
aald  chUdr»  should  arrive  at  maturity. 
That  aald  will  waa  didy  probated  tn  the  dis- 
trict ooort  te  SttXT  coanty,  Nev.,  (being  the 
county  to  which  deceased  resided,)  April  22, 
1882,  and  the  defendant  was  dniy  app<^nted 
exaeotrix  of  andi  wlB*  and  doly  qu^Ifled  aa 
aadL  ^nutt  Jamea  WidA  waa  at  the  time 
of  hla  death  indebted  to  tte  plaintiff  In  tba 
sum  ot  $6k07T.l<K  irtildi  daim  waa  duly 
proved  and  allowed  aa  a  claim  against  said 
catoto  Ifay  28,  1884,  by  aald  district  ooort 
of  Stoty  comity,  and  is  still  unpaid.  That 
defendant  flled  on  Inrentory  and  appraise- 
ment ot  the  estate  In  said  court,  but  did  not 
toctode  thwdn  the  Jefferson  county  lands. 
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and  that  the  entire  amount  of  said  Inren- 
tocT  Is  only  $S»468^  That  the  admlnlstm^ 
tion  of  said  estate  has  never  been  closed, 
and  that  plaintiff  has  been  unable  to  find 
any  assets  In  Nevada  with  wblcb  to  liqui- 
date its  claim,  and  upon  Information  and 
belief  that  such  assets  In  said  state  are  not 
sufficient  to  pay  its  claims  or  any  consider- 
able part  thereof.  That  no  proceedings  have 
been  taken  to  probate  said  will  in  the  pro- 
bate court  of  Jeffaw}n  county,  nor  to  ad- 
minister said  estate,  and  said  will  has  never 
been  admitted  to  probate  in  said  court.  That 
defendant  has  neglected  to  pay  the  taxes  up- 
on said  lands,  bat  has  allowed  them  to  t>e 
sold  for  taxes,  and  has  herself  fraudulently 
taken  a  tax  deed  of  said  lands,  which  Is 
a  cloud  upon  the  title  thereof;  and  that  she 
claims  to  be  the  owner  of  said  lands  In  her 
own  right,  and  has  offered  to  sell  the  same 
In  fraud  of  the  plaintiff.  Judgment  Is  d(» 
manded  that  the  defendant  be  compelled  to 
probate  the  will  and  admlntstv  the  es- 
tate In  the  probate  court  of  Jefferson  coun- 
ty, and  sell  said  lands,  and  snbject  the  pro- 
o^eds  to  the  payment  of  plaintiff's  claim, 
or  that  the  plaintiff's  claim  be  adjudged  to 
be  a  lien  on  said  lands,  and  that  the  same  be 
sold  to  pay  such  claim;  that  the  defend- 
ant's tax  deed  on  said  lands  be  set  aside 
and  vacated;  and  that  defendant  be  rt? 
strained  from  conveying  or  incumbering  said 
land  until  plaintiff's  claim  la  paid.  To  this 
complaint  the  defendant  demurred  generally, 
and  because  the  court  has  no  Jurisdiction 
either  of  the  subject  of  the  action  or  of  the 
person  of  the  defendant  From  an  order 
striking  out  the  demorrw  as  frivolous,  de- 
fendant appealed. 

Wlnkla-,  Flandwii  Smith,  Bottum  A  YUas, 
for  appellant  Harlow  Pease,  for  respwd- 
eat 

WINSLOW,  J.,  (after  stating  the  facts.) 
It  seems  clear  to  us  that  this  demurrer 
should  have  been  sustained.  If  the  action 
be  regarded  as  having  been  brought  for  the 
purpose  at  compelling  the  executor  to  prove 
the  will  of  Walsh  In  this  state,  it  cannot 
be  maintained,  tat  the  reason  that  the  pkiln- 
tiff,  as  a  creditor  of  Walsh,  has  the  same 
right  to  produce  an  authenticated  copy  of 
the  will,  and  its  probate  in  Nevada,  to  the 
county  court  of  Jefferson  county,  and  pro- 
cure Its  allowance,  as  the  defendant  has. 
Rev.  St  H  3790,  879S.  The  piainttfTs  rem- 
edy at  law  Is  therefore  entirely  adequate 
and  oon^^lete  as  to  this  part  of  the  relief 
prayed  tor,  and  no  interposition  of  a  court 
of  equity  Is  necessary.  But,  if  the  action  is 
brooffbt  to  subject  the  hmd  in  Jefferson 
county  to  the  trust  created  by  the  will  of 
Walsh  in  favor  of  his  creditors,  the  con- 
clusive answer  is  that  the  title  to  the  land 
is  as  yet  unaffected  by  the  provisions  of  the 
will,  and  consequently  the  plaintiff  has  no 
interest  in  It  This  Is  not  the  case  of  a 
uansfer  or  trust  created  intor  partes,  bat  a 


tranater  In  trust,  orated,  If  at  an,  by  de- 
cree of  the  probate  court  of  Statf  county. 
Nev.  The  decree  of  that  court  as  to  realty 
certainly,  can  have  no  extratenltorial  ei- 
fect  It  cannot  affect  for  a  monkent  the  tltlt 
to  real  estate  In  Wisconsin.  This  Is  tirauo* 
tary  law.  Robertson  v.  Plckrell,  100  U.  & 
608,  3  Sup.  Gt  407.  The  alleged  tlUe  of  the 
trustee,  and  the  consequent  interest  of  the 
plaintiff,  as  a  cestui  que  trust  is  derived, 
not  from  the  Jus  dlsponendl  of  the  owner, 
but  from  an  act  of  the  law  of  Nevada;  and 
the  effect  of  that  act  Is  confined  to  the  Juris- 
diction over  which  the  law  extends.  Curtis 
V.  Smith,  6  Bhitchf.  537;  McClure  v.  Camp- 
bell, 71  Wis.  360,  37  N.  W.  34a  Ample  pro- 
vision has  been  made  by  our  statutes  Car 
proper  proceedings  by  which  a  foreign  will 
duly  probated  In  the  state  of  the  testatw's 
domicile  may  be  made  effective  as  to  lands 
owned  by  him  within  this  state.  Rev.  St 
{I  2295,  8790,  3793.  None  of  these  provi- 
^ons  are  alleged  to  have  been  complied  with, 
consequently  the  provisions  of  the  will  are 
as  yet  of  no  effect  upon  the  title  of  the 
land  in  question.  The  same  consldoatloiis 
demonstrate  that  the  plaintiff  has  no  stand- 
ing In  court  to  attack  the  def^idant^B  al- 
leged fraudulent  tax  deed.  It  has  no  lloi 
upon,  nor  Inta^  in,  the  land,  (toder  re- 
versed, and  action  remanded,  wlUi  dlrefr 
tl<His  to  sustain  the  demurrer. 


STATE  ex  rel.  WISCONSIN  TEL.  CO.  ». 
JANBSVILLE  ST.  BY.  CO. 
(Snpiwie  Court  of  Wlsco&rin.    Jan.  80;  18M.I 
MAwnAMPs  To  Btbbbt-Cab  Cokpanibs— Tbobut 

WlBM— OUABD  WlBBS. 

1.  A  td^hone  company  d<^ng  an  astab- 
Usbed  bnsineas,  and  having  its  wires  ttroBg  in 

the  streets  by  license  of  the  dty,  mar  have 
maudamos  to  a  street-car  company,  thereafUr 
licensed  to  oae  electric  pow«r  on  the  sam 
streets,  to  obey  an  ordinance  reqidring  It  to 
string  guard  wires  to  Its  trolley  wire  in  paces 
where  It  mast  cross  other  wires,  so  as  to  pre- 
vent damage  by  its  breakage,  on  a  showing  Out 
relator  is  ia  special  danjrer  as  to  the  life  of  its 
servants  and  Uie  Integrity  of  Ito  property  In  ease 
of  such  breakage,  that  breakage  cannot  be  pre- 
vented altogether,  and  that  guard  wires  ar« 
the  approved  and  only  safeguani  tha«for. 

2.  In  view  of  an  admission  that  guard 
wires  are  the  only  safeguard  to  crass  wires,  and 
property  connected  therewith,  In  case  the  trol- 
lev  wire  breaks,  an  ordinance  requiring  tb* 
atreet-car  company  to  string  guard  witvs  at  thV 
crossings  with  other  lines  of  wire  Is  not  onrea- 
sonable,  nor  an  undue  exercise  of  the  police 
power. 

3.  An  ordinance  requiring  a  street-car  eon- 
pany  to  string  goard  wires  to  Its  troUey  wire 

''whenever  it  snail  be  necessary  to  crosr*  telc- 
phone  or  other  lines  of  wire  demands  the  pro- 
tection of  existing  crossings,  and,  so  oonstraed, 
is  not  retroactive,  but  m«ely  remediat 

Appeal  from  circuit  court.  Bock  coonty; 
JcAn  R.  Bennett  Judge. 

Mandamus,  on  the  rdatlon  of  ttie  Wiscon- 
sin T^ephooe  Oraipany,  to  the  JanesviUe 
Street-Railvray  Company.  WHt  denied.  Bo- 
latw  appeals.  Reversed. 
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Wla.) 

MiUw.  Noyes  &  Miliar  and  Fethers,  JefTrls 
A  Fifleld,  for  appellant  Jackson  &  Jack- 
•oo,  fw  respwdent 

OBTON,  0.  J.  This  Is  an  appeal  from  an 
order  of  the  circuit  court  sostalnlng  the  de- 
murrer  of  the  respondent  to  the  relatl,<Hi  of 
the  appellant,  and  quashing  the  altematlTe 
writ  of  mandamus.  The  material  facts  set 
-out  In  the  r^tlcm  are  briefly  as  follows:  The 
relator,  the  tdepbcme  company,  obtained  its 
right  from  the  state  to  do  buBlness  In  the  dty 
of  Janeerllle,  and  to  erect  and  maintain 
poles,  cross  arms,  and  wires  oresr  and 
through  the  streets,  ways,  and  all^  of  said 
■dty,  and  operated  ttiephone  wires  and  erect- 
ed poles  in  the  streets,  ways,  and  alleys,  with 
the  po-mlselon.  consent,  and  approval  of  said 
<dt7,  from  1879  ontU  the  present  time,  at  a 
great  expense,  and  has  now  151  telephones 
in  said  dty  and  suburbs.  T^e  main  tnmk 
lines  of  the  poles  and  wires  hare  been  and 
are  now  maintained  upon  Bast,  M^,  and 
Mawankee  streets.  All  the  rights,  right  of 
way,  and  Msements  that  it  had  prevtonsly 
■^<^ed  as  a  tdeptK»e  company  were  con- 
tirmed  by  an  ordinance  of  said  dty,  dated 
October  10,  1892,  a  copy  of  which  Is  attached 
hereto,  and  marked  "Exhibit  1,"  and  the 
company  has  since  exercised  and  enjoyed  the 
aame,  and  all  the  said  lines  and  poles  have 
been  where  they  are  now  for  years,  with  a 
few  exertions,  and  where  they  should  be. 
The  relator  has  complied  with  the  statutes 
of  the  state,  and  paid  its  liQense  fee,  and  has 
a  license  to  do  business  as  a  telephone  com- 
pany. The  defendant  is  a  corporation  by 
the  laws  of  the  state,  and  obtained  its  rights 
to  operate  a  street  railway  In  said  dty  by 
horse  power  by  ordinances  of  said  dty,  dat- 
ed October  8  and  November  25,  1886,  and  op- 
-erated  the  same  <m  the  same  streets  upon 
which  the  rdator  had  its  poles  and  wires, 
among  others  Ssst,  Main,  and  Milwaukee 
atreets.  By  an  ordinance  of  the  dty,  dated  De- 
-cember  15,  1891,  the  former  ordinances  w^e 
so  amended  as  to  give  the  defoidant  the  right 
to  use  "electrical  powo-"  In  op»atlng  Its 
street  railway,  and  on  a  single  or  double  track, 
with  all  necessary  cnrres,  turnouts,  switches, 
poles,  brackets,  and  wires.  The  defendant 
tias  erected  its  poles,  wires,  and  ov^head 
wires  over  and  above  the  streets  already  oc- 
-cupled  by  the  relator  In  the  manner  afore- 
said, and,  amoi^  others,  East,  Main,  and 
Milwaukee  streets.  In  said  dty.  The  defend- 
ant company  is  compelled  to  use  very  strong 
cfHiductm  ot  electridty  to  run  Its  cars,  and 
It  uses  main  and  trolley  wires,  which  are  not 
Insulated,  while  the  wires  of  the  relator  are 
insulated,  and,  though  good  and  sufflclent, 
can  only  use  feeble  and  delicate  currents  of 
-electricity  in  telephoning.  The  currents  used 
by  the  defendant  are  exceedingly  dangerous 
to  property  and  persons,  by  setting  fires  to 
buildings,  and  by  Injuring  persons  coming  In 
contact  therewith.  The  poles  of  the  relator 
are  liable  to  break,  and  the  wires  to  In-eak, 


and  fall,  by  the  force  of  storms,  and  cannot 
be  prevented;  and,  when  the  wires  do  fall, 
they  make  direct  crosses  with  the  wires  of 
the  defendant,  and  the  bigh-tension  currents 
of  electridty  used  by  the  defendant  pass  In 
the  wires  of  the  relator,  and  destroy  Its  In- 
struments and  other  property,  and  endanger 
the  health  of  Its  employes  and  others,  and 
are  liable  to  set  fires  In  the  city.  If  the  defend- 
ant had  constructed  Its  railway  system  prop- 
erly, it  would  have  placed  "guard  wires"  at 
not  less  than  four  feet  above  its  trolley  wires, 
and  in  that  manner  prevented  such  serious 
consequences  by  restraining  and  carrying 
off  the  hlgh-t^ision  currents  safely.  Such 
guard  wires,  so  placed  and  maintained,  are 
the  approved  method  of  avoiding  or  prevent- 
ing the  threatened  mischief.  The  defendant 
is  required  to  apply  such  safeguards  by  an 
ordinance  of  the  dty,  dated  October  10, 1892. 
The  rdator  has  complied  with  said  ordi- 
nance, and  the  defendant  has  failed  to  do 
so.    This  is  the  substance  of  the  relation. 

We  are  of  the  opinion  that  the  facts  set 
out  In  the  rdation  are  suffldeot  to  entitle 
the  rdator  company  to  the  remedy  asked  tor: 
(l)'nie  tel^bone  company  occupied  the 
streets  of  the  dty  with  Its  polea  and  wires, 
and  was  in  the  safe  and  successful  prosecu- 
tion of  Its  bnstneas,  under  the  authority  of 
law,  and  "by  the  permission,  consent,  and 
approval"  of  the  ci^  of  Janesville.  (2)  The 
defendant  company  afterwards  sets  its  poles 
and  extends  Its  wires  along  the  same  streets, 
so  that  Its  lines  frequently  cross  the  lines  of 
the  relatw,  and  In  such  near  contact  as  to 
endanger  the  persons  In  its  employmrat,  and 
Its  property,  and  threaten  the  destruction  of 
its  business.  Has  the  defendant  the  right 
to  do  this,  tf  it  Is  in  its  power  to  prevent  the 
threatened  mischief?  By  the  common  max- 
lu)  that  one  person  has  no  right  to  use  his 
own  to  the  Injury  of  anoth^,  and  by  the 
common  principles  of  elementary  law,  it 
would  seem  that  It  had  not  The  defendant 
has  Intmded  npon  the  established  business 
of  the  rdator  in  such  way  as  to  endanger  It 
and  the  persons  engaged  in  it,  when,  by  the 
adoption  of  such  a  simple  safeguard,  and  the 
only  practicable  one,  such  danger  can  be 
avoided,  and  the  business  of  both  subsist  to- 
gether. Ought  not  the  defmdant  to  be  com- 
peUed  to  adopt  such  saf^niard?  These  facts 
are  admitted  by  the  demurrw.  The  learned 
counsel  of  the  respondent  Insists  that  the  re- 
lator had  not  such  priority  of  Its  business,  by 
any  right  It  is  averred  in  the  relation  that 
It  was  established  acc(M*dlng  to  law,  and 
prosecuted  "by  the  permission,  consent,  and 
approval"  of  the  dty.  That  would  dearly 
give  the  relator  a  right,  and  that  right  and 
Its  enjoym^t  were  prior  to  any  right  ot  the 
defendant.  The  relator's  wires  are  up  in  the 
streets,  bearing  sufficient  electrical  power  to 
make  telephonic  communications,  and  the  de- 
fendant crosses  them  in  many  places  with  Its 
wires,  bearing  dectrlcal  power  sufficient  to 
propel  the  cars  upon  its  street  railway,  and 
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tbe  first  Btorm  that  comee  may  blow  down 
the  poles  and  wires  of  the  relat<MT,  and  its 
wires  come  in  contact  wltb  tbe  wires  of  tbe 
defendant,  where  they  cross  each  other,  and 
become  charged  with  its  dangerous  cturenta 
of  electricity,  set  fire  to  tbe  buildings  hi 
which  the  tdepbone  Instruments  are  nsed, 
and  injure  other  prop&rty,  and  the  poBona 
employed  in  the  "Exchitnge"  and  other 
places,  so  as  to  endanger  or  destroy  the  bii^- 
□ess  of  the  r^tor.  Ou£^t  not  the  defend- 
ant to  be  compelled  to  adopt  tbe  above  sofe- 
gnards  to  prevent  this  threatened  mischief, 
or  to  withdraw  Its  lines  from  the  vidiiity  of 
the  relator's  wires?  The  company  that 
cansed  the  mischief  ought  to  repair  it. 

Section  7  of  the  ordinance  of  the  dty  dated 
October  10,  1892,  Imposes  this  daty  upon  the 
company  using  this  "electrical  power  as- 
tern" In  all  cases,  and  requires  It  to  apply 
such  safeguards  under  a  penalty-  But  much 
more  Is  it  the  duty  of  such  company  when  it 
is  an  intruder  upon  the  alrea^ly  established 
business  of  another  company*  Tbe  electric 
force  is  the  most  powerful  and  danger ona 
agency  of  nature,  and,  even  when  restrained 
or  controlled  by  tbe  most  pnfeet  macMnery 
and  appliances,  its  bigh-tenalon  currents  are 
extremely  dangerous  In  many  dfrectlens.  If 
a  municipal  corpora tkm  has  not  the-  lOharent 
provisional  or  police  power  to  pass  wdluan- 
ces  to  regulate  or  restrain  iS»  use  of  swdi 
a  dangerous  agency  wttMn  fbe  eocporate  lim- 
its, It  certainly  cmmot  have  such  powo-  for 
any  purpose.  It  is  claimed  that  said  or61- 
nance  has  only  future  operation  ce  effect 
In  application  to  the  case,  section  7  of  said 
ordinance  jHvvided:  "Whenever  It  shall  be 
necessary  to  cross  *  •  •  telephone  line  or 
lines  w  any  wires  naed,"  ete.  Haa  It  sot  been 
Deeessary  fur  the  defoidant  company  to 
cross  tbese  ttf^one  lines  or  wires  of  the 
rdator  ^nce  tbe  passage  of  the  erdlitane^ 
and  is  it  not  now  necsMary  to  do  eo?  Then 
the  ordi nance,  by  ita  terms,  is  applicable  to 
this  caae^  The  ordinance  ie  made  to  r^ulate 
existiBg  things,  and  things  which  continue 
to  exist,  as  the  wtres  af  the  defendant  crass 
ttie  wires  of  ttie  relator.  Whenever,  at  any 
time,  wires  so  oress,  tbts  safeptard  most  be 
applied.  The  ordinance  has  a  present  and 
ftttmre  eOect  It  Is  said  these  wires  oossed 
befbre  the  orCRnaafle  was  passed.  That  Is 
tme^  and  tiiey  bare  eontlBtwd  to  cress  ever 
slnce^  in  vlolatton  ef  ths  ordtnaBce.  The 
ordinance  does  not  pnAiUt  the  oosstng  of 
such  wlrsBL  It  provides  tbe  remedy  fbr  it 
as  an  existtng  crvll,  and  requires  safeguards 
to  be  so  placed  as  to  avoid  the  danger  to 
persons  and  pn^wrty.  It  Is  not  retroactive 
in  any  sense;  Fbst  Tbe  ordinance  is  re^ 
Bonable,  because  It  reqnires  tbat  to  be  done 
vrtildi  In  law  and  good  conscience  the  de- 
fendant aaght  to  do  tor  the  protection  of 
the  relator,  whose  established  business  It 
has  endangoed  and  disturbed.  Second.  It 
Is  clearly  sustained  under  the  police  power 
of  the  city.  "Tbe  test  Is  whethw  It  Is  de- 


signed and  tends  to  protect  some  public  or 
private  right  fr<mi  the  Injurious  act  of  the 
company;  as  when  It  prohibits  the  running 
of  the  cars  of  one  company  aa  any  street 
so  near  the  d^>ot  of  another  railroad  as  to 
Interfere  with  safe  and  convenient  access  to 
the  latter  road."  Tied.  Llm.  507-889.  The 
statute  of  New  York,  requiring  telegraph, 
telephone,  and  electric  fires  to  he  placed  on- 
dra^onud  In  streets  In  co-tain  dtles  (chap- 
ter 499,  Laws  1885,)  was  npheld  in  People  v. 
Squire,  107  N.  Y.  693, 14  N.  E.  820;  W.  U.  TeL 
Co.  V.  Mayor,  etc.,  38  Fed.  652.  The  right 
and  authority  In  a  city  "to  regulate,  control, 
and  prohibit  tbe  location,  laying,  use,  and 
management  of  telegraph,  tel^kbone,  and 
electric  light  and  power  'wires  and  poles,* 
*  *  *  in  order  to  guard  and  secure  tbe 
public  safety  and  convenience,"  is  upheld  is 
Wisconsin  Tel.  Co.  v.  City  of  Oshkosh,  O 
Wis.  32,  21  N.  W.  828.  Ordinance  to  revs- 
late  street  railways  is  npheld  In  State  v. 
Madison  St.  Ry.  Co.,  72  Wis.  612,  40  .\.  W. 
487,  and  In  State  v.  HUbert,  72  Wis.  184.  3» 
N.  W.  826.  Cities  can  regulate  the  placiog 
of  electric  wires  in  the  streeta.  Eeaabey, 
Blectrlc  Wires,  38;  Van  Hook  v.  City  of 
Selma,  70  Ala.  361;  Mutual  Union  TeL  Ca. 
V.  City  of  Chicago,  16  Fed.  S09;  Delaware 
I*  &  W.  R.  Co.  V.  East  Orange,  41  N.  J.  Law, 
127;  W.  U.  Tel.  Co.  v.  City  of  PhOulelphia, 
(Pa.  Sup.)  12  Atl.  144;  Tdegraph  Ca  v. 
Town  of  Harrison,  31  N.  J.  Bq.  627;  Toledo, 
W.  &  W.  Ry.  Co.  V.  aty  of  Jacksoavffle^  V 
m.  37;  Sioux  City  8t  Ry.  Co.  Sknx 
City,  11  Sop.  Ot  226.  Thm  can  be  no  qow- 
tion,  at  this  late  day,  but  that  our  municipal 
corpMratlonB  may  mate  all  reasonable  r^iUa- 
tlons  for  the  location  and  use  of  electrle 
wtoes  in  tbe  street,  and  require  all  reasonable 
safeguardB  for  the  same.  The  qoestiaB  h 
virtually  so  settled  In  this  state  by  our  own 
decislona  Tbe  relator  to  entitled  t»  sue  oat 
the  writ  of  mandamus  to  comp^  tbe  de- 
fendant to  ^ropwly  i^ace  sadi  guard  wins 
as  the  proper  saf^uard  In  such  a  case  Is 
protect  Its  rights  and  safety.  The  relator  to 
especially  interested  In  Ibe  defendanrs  per- 
formance of  this  publif  duty.  It  Is  admitted 
to  be  true  that  sadb  guard  wires  so  placed 
are  the  very  best  and  most  approved  method 
of  saf^wud  in  audi  ease;  TbiBt  flien.  Is  a 
<dear  legal  right  to  be  enforced  by  mands- 
muB.  Marbnzy  v.  Madison,  1  Orancfa.  UT; 
Raltaroad  Go.  v.  Hall.  91  U.  a  848;  Peofds 
V.  Chicago  &  A.  B.  Oo.|  190  HL  176.  22  K 
B,  SOT.  There  Is  no  adeqtute  raaedy 
tfnSi  a  case,  except  by  the  writ  of  mandt- 
nms,  to  con^  tbe  respcaid«it  company  ts 
do  what  It  Is  clearly  right  for  It  to  do,  an! 
that  the  relator  has  the  right  to  compel  it  ts 
do.  The  penalty  enforced  would  not  care  the 
mischief.  Bex  r.  Barker,  8  Burrows.  1268; 
Scott  &  J.  T^  I  78;  High,  Bxtr.  Rem.  f  320; 
People  T.  Boston  &  A.  B.  Co.,  70  N.  Y.  660; 
Balnea  r.  People,  19  111.  App.  354;  People  v. 
Chicago  A  A.  Ry.  Co.,  97  III.  113;  Ohio  A  M. 
By.  Co.  T.  People,  121  IB.  488;  IS  N.  B. 
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236;  Indianapolis  &  O.  R.  Oo.  r.  State,  37 
Ind.  489;  State  t.  Donazee.  80  Ind.  619;  Un- 
kmtown  t.  Gom..  84  Fa.  St  293;  Howe  t. 
CtomndBBlonen,  47  Fa.  St  861;  Queen  t. 
Trustees  Lutcm  Roads,  1  AOoi.  &  B.  (N.  8.) 
660;  Cambridse  t.  Railroad  Co.,  7  Mete. 
(Mass.)  70;  Railroad  Com'rs  t.  Fortland  ft 
O.  a  R.  Go,  6S  Me.  268;  State  T.  Northeast- 
em  B.  Cth»  8  Rich.  Law.  247;  State  t.  Hart- 
ford ft  N.  H.  B.  G&,  28  Cum.  638;  State 
r.  WllBOD,  17  Wis.  687;  State  r.  Rlchter,  37 
Vns.  276;  State  t.  Supervisors  of  Wood  Ga, 
41  Wia  28;  State  t.  Chicago.  M.  ft  N.  R.  Ca, 
79  Wis.  258,  48  N.  W.  248;  Overseers  of  Por- 
ter Tp.  T.  Orerseers  of  Jersey  Shore,  82  Pa. 
St  275.  It  Is  said  that  no  such  damages 
luTe  yet  aocmed.  The  relation  very  clearly 
whawM  that  such  damage  la  Imminent  and 
threatening,  and  the  danger  Is  all  the  time 
present  This  might  be  sufficient  ground  for 
an  injunctlfm  to  restrain  the  defoidant  from 
croasing  the  wires  of  the  r^tor  with  its 
wires,— a  much  m<»e  vloloit  r^edy.  The 
relator  does  not  sedc  to  ^hlUt  such  crosses, 
bnt  on^y  to  make  them  safe.  The  relator  Is 
conducting  Its  telephone  business  under  con- 
stant feer  and  sppreheouion.  Must  It  wait 
statu  the  full  extent  of  the  apprehended  eon- 
sequences  have  been  realised?  The  remedy 
sought  Is  clearly  the  proper  one.  The  de- 
rauirer  of  the  respondent  to  the  relation,  and 
the  motion  to  quash  the  writ,  should  have 
been  ovoruled.  The  ord-er  of  the  circuit 
court  Is  revereed,  and  the  cause  remanded, 
with  direction  to  overrule  the  demurrer  and 
the  motion  to  quash  the  writ,  and  Cor  fur- 
ther proceedings  according  to  law. 


SnMBIQRFIBLD  v.  WESTERN  ITNION 
TEL.  CO. 

(Bnpreme  Court  of  Wisconsin.    Jsn.  SO,  1894.) 

DAMAOBB— MlSTAI.  SDPFBBnia— TSLEORAPB  SSRV- 

ICK. 

1.  In  the  absence  of  statnte,  damages  are 
■ot  recoT«nU)le  in  tort  for  mental  saSerinr 
wittont  oitbeT  injurr. 

2.  Sanb.  &  B.  Ann.  St  1 1770b,  making  tel- 
egraph companies  "liable  for  aU  damages  oc- 
casioned by  failure  or  negMgenctf '  of  their  serr- 
sats  in  transmittiog  meuagee,  doei  not  permit 
an  addressee  to  recorw  tat  siore  mental  suffer* 
Ing  occasioned  hy  delay  in  transmission.  Gasso- 
day,  J.,  dissenting. 

Appeal  from  siverlor  court  Donglas  coun- 
ty; Chsrles  Smith,  Judge. 

Action  by  Pred  Q,  SummwOeld  against 
the  Western  Union  Telegraph  Company  for 
damagei  for  delay  in  transmitting  a  mes- 
sage. Judgment  for  plalntlfL  Dtfendant 
appeals.  Reversed. 

The  other  facta  fully  appear  in  the  follow- 
ing statement  by  WINSLOW,  J.: 

Action  for  damages  for  delay  In  Qie  deliv- 
try  of  a  telegram.  Plaintiff  resided  on  a 
farm  about  10  miles  from  the  village  of  Iron 
River,  Wis.  His  mother  lived  at  Lisbon,  N. 
Dm  with  plaintiff's  brother  J.  W.  Summo- 


fleUL  DetSendant  had  an  office  at  each  of 
these  places.  October  23,  1892,  J.  W.  Sumr 
merfleld  left  at  defendant's  <^ce  at  Lisbon 
a  message  addressed  to  (telntlfl,  care  of  Burt 
Clark,  Iron  River,  reading  as  follows: 
"Mother  Is  dying.  Come  Immediately.  J. 
W.  Snmmerfleld."  The  f^  for  the  transmis- 
sion of  the  message  were  paid,  but  the  evi- 
dence tended  to  show  that  the  message  was  i 
nagUgently  delayed,  and  was  not  delivered 
to  Clark  untU  October  38,  1892,  and  plaintiff 
did  not  receive  It  until  a£tex  noon  of  that  di^. 
Fhiintiff*8  mother  died  on  the  26di  day  ot 
October.  Plaintiff  claimed  that  be  would 
have  gone  to  his  motb»'s  bedside  had  he  re- 
ceived the  telcgnun  in  due  time,  and  that 
by  reasui  of  bis  falling  to  reodve  tbe  mes- 
sage until  a.tt&  hts  mother's  death,  he  was 
deeply  "mortified,  grieved,  hurt,  and  abodc- 
ed,  and  suffered  Intense  anguish  of  body  and 
mind,  and  was  thoebr  thrown  Into  a  state 
of  nervous  excitement  and  tremor,  which  ren- 
dered him  sick,  and  imcAlred  his  health  and 
strength,  and  that  he  still  aufferB  ftom  the 
^ect  of  the  same."  Upon  the  trial,  objection 
was  made  to  the  reception  of  any  evidence 
under  the  complaint  because  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, which  objection  was  overruled,  and  ex- 
ception was  ti^en. 

The  court  charged  the  Jury,  among  other 
things,  as  follows:  "If  ^ou  find  that  the 
message^  In  the  exercise  of  ordinary  dili- 
gence, considering  all  the  circumstances  of 
tbe  cose,  was  unreasoaabty  delaj'ed,  and 
that.  If  it  bad  been  delivered  with  reasonable 
promptness,  the  plaintiff  cotild  and  would 
have  responded  thereto,  and  reached  his 
mother  before  ber  death,  and  that  plaintiff 
suffered  sneatal  pala  from  a  sense  <of  dlssp- 
polntment  sorrow,  chagrin,  «r  grief  at  being 
deprived  of  being  at  his  motbw's  deathbed, 
your  verdict  abonld  be  for  tbe  pialatiff  In 
such  sum  as  will  fairly  eompeusate  him  for 
his  mental  suffering  and  damages,  if  any,  to 
ills  nermm  system,  caused  by  the  shock  «f 
Mmeh  mental  eafferlDg."  A  wodiet  fier  the 
plaiirtiff  far  $«3i2.5e  was  rendered,  and,  £ra« 
Judgment  t^eaa,  defendant  &ps>eale^ 

Catiln  ft  Butier,  Carl  C.  Pope,  and  La  Fol- 
lette,  Harpffi>,  Roe  ft  Zimmerman,  tor  ap- 
peHant 

MeutaJ  anguish  alone,  caused  by  the  negli- 
gent failure  of  a  telegraph  company  to 
promptly  transmit  and  <leliva  a  message, 
will  not  sustain  an  action  Itor  damages  by  the 
addressee.  Wyman  v.  Leavitt,  71  Me.  227, 
230;  Bovee  v.  DanvlUe,  58  Vt  183,  180; 
Canning  v.  WilUamstown,  1  Gush.  451,  452; 
Paine  v.  Railway  Co.,  45  Iowa,  568,  573,  574; 
City  of  SaUna  v.  Trosper,  27  Kan.  544,  664; 
Keyes  v.  Railway  Co^  36  Minn.  280,  283,  30 
N.  W.  888;  Clinton  v.  Lanlng,  61  Mich.  355, 
861,  28  N.  W.  125;  Kennon  v.  GUmer,  131  U. 
8.  22,  26,  8  Sup.  Ct  696;  BwinR  r.  Railway 
Co.,  (Pa.  Sup.  1882,)  23  Ati.  MO;  Itaiiway 
Co,  T.  McQlsnls,  48  Kan.  109,  IIS,  26  P-" 
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4S3;  CommlBslonen  t.  €k>tilta8,  18  App.  Gas. 
222,  23Xi. 

McHugh,  Lyons  A  Mcintosh,  for  respond- 
ent 

"Mental  anguish  and  suffering  occasioned 
by  the  failure  to  deliver  a  telegraph  message 
are  proper  elements  of  damage  in  an  action 
against  the  telegraph  company  by  the  person 
Injm'ed,  and  constitute  grounds  for  recovery, 
though  no  pecuniary  loss  Is  shown."  Tele- 
graph Co.  T.  Newhouee,  (Ind.  App.)  33  N.  B. 
800;  8  Suth.  Dam.  260,  645;  37  Cent.  Law 
J.  61;  Womacdc  v.  Telegraph  Co.,  (Tex.  Civ. 
App.)  22  S.  W.  417;  Bell  v.  Railway  Co.,  L. 
R.  26  Ir.  428;  Railroad  Co.  v.  Griffin,  (Tenn.) 
22  S.  W.  737;  Beasley  v.  Telegraph  Co..  30 
Fed.  181;  Telegraph  Ca  v.  Stratemeler,  (Ind. 
App.)  32  N.  E.  871;  So  Relle  v.  Telegraph  Co., 
55  Tex.  310;  Toung  v.  Telegraph  Co.,  107  N. 
C.  370, 11  S.  B.  1044;  Reese  v.  Telegraph  Co., 
123  Ind.  294,  24  N.  B.  163;  Telegraph  Co.  T. 
Henderson,  89  Ala.  610,  7  South.  419;  Wads- 
worth  V.  Telegraph  Co.,  86  Tenn.  695,  8  S. 
W.  574;  Chapman  v.  Telegraph  C3o.,  (Ky.)  18 
S.  W.  880;  Stuart  v.  Tdegraph  Co.,  66  Tex. 
580,  18  S.  W.  351;  WUlMm  T.  Ballroad  Co., 
(Wash.)  32  Pac.  468, 

WINSLOW,  J.,  (after  stating  the  facta.) 
The  exact  question  presented  by  the  Instruc- 
tion of  the  court  to  the  Jury  Is  whether  men- 
tal anguish  alone,  resulting  from  the  negli- 
gent nondelivery  of  a  telegram,  constttntes 
an  ind^)«idait  baals  tot  damages.  At  com- 
mon law  it  was  well  settled  that  mere  In- 
Jury  to  the  feelings  or  affections  did  not  con- 
stitute an  Independent  basla  for  the  recov- 
ery of  damages.  Cooley,  Torts,  271;  Wood's 
Mayne,  Dam.  (1st  Amer.  Bd.)  {  64,  note  L 
It  iB  true  tbat  damages  for  mental  suffering 
hare  been  generally  allowed  by  the  courts  In 
certain  classes  of  cases.  These  classes  are 
well  stated  by  Cooper,  J.,  In  his  learned 
opinion  in  the  case  of  Telegraph  Co.  v.  Rog- 
ers, (Mlas.)  9  South.  828,  as  follows:  "(1) 
Where,  by  the  merely  negligent  act  of  the 
defendant,  physical  Injury  has  been  snstaln- 
6d;  and  In  this  class  of  casee  they  are  com- 
pensatory, and  the  reason  given  for  th^r 
allowance  is  that  the  one  cannot  be  s^arat- 
ed  from  the  other.  @)  In  actions  for  breach 
of  the  contract  of  marriage.  (3)  In  cases  of 
willful  wrong,  especially  those  affecting  the 
liberty,  character,  reputation,  personal  se- 
cmlty,  or  domeatle  relattons  of  the  In^ed 
party."  To  this  latter  class  belong  the  ac- 
ti<nu  at  malicious  prosecution,  slander  and 
libel,  and  seduction,  and  they  contain  an  ele- 
ment of  malice.  Subject  to  the  possible  ex- 
coptions  contained  in  the  second  and  third 
of  the  above  classes,  it  Is  not  believed  that 
th^  was  any  case,— c«>talnly  no  well-ccm- 
sidered  case,— prior  to  the  year  1881,  whlcb 
held  that  mental  anguish  alone  constltnted 
a  nifflclent  basis  for  the  recovery  of  dam- 
oees.  In  that  year,  however,  the  supreme 
eomrt  <rf  Texas,  in  So  R^e  t.  Tdesrapli  Co., 


66  Tex.  306,  decided  that  mental  suffo^Ug 
alone,  caused  by  failure  to  deliver  such  a 
telegram  as  the  one  In  the  present  case,  was 
BuffldMit  basis  for  damages.  The  principle 
of  this  case  has  been  followed  with  some  va- 
riations, by  the  same  court.  In  many  cases 
since  that  decision,  and  Its  reasoning  has 
been  substantially  adopted  by  tbe  courts  of 
last  resort  in  the  states  of  Indiana,  Ken- 
tucky, Tennessee,  North  Carolina,  and  Ala- 
bama, In  cases  which  are  cited  fn  the  briefs 
of  counsel.  On  the  other  hand,  the  doctrine 
has  been  vigorously  denied  by  the  highest 
courts  In  tbe  states  of  Georgia,  Florida,  Mis- 
sissippi, Missouri,  Kansas,  and  Dakota,  and 
by  practically  the  unanimous  current  of  au- 
tbOTlty  In  the  feda^l  courts.  All  of  these 
cases  will  be  preserved  In  tbe  report  of  this 
case,  and  the  citations  need  not  be  repeated 
here.  The  question  la  substantially  a  new 
one  In  this  state,  and  we  are  at  liberty  to 
adopt  that  rule  which  best  commends  itself 
to  reason  and  Justice.  It  is  true  that  it  has 
been  h^d  by  this  court.  In  Walsh  v.  Railway 
Co.,  42  Wis.  32,  that,  In  an  action  upon 
breach  of  a  contract  of  carriage  damages 
were  not  recordable  for  mere  mental  dis- 
tress; but,  as  we  regard  this  action  as  being 
in  the  nature  of  a  Uxt  action,  founded  upcm 
a  neglect  of  tbe  duty  which  the  telegraph 
company  owed  to  the  plaintiff  to  deliver  the 
telegram  seasonably,  that  decision  is  not  coo- 
trolling  in  this  case.  The  reasoning  In  favw 
of  tbe  recovery  of  such  damages  la,  in  brief, 
that  a  wrong  has  been  committed  by  defend- 
ant which  has  resulted  In  injury  to  the  plabt- 
tiff  as  grievous  as  any  bodily  injury  conld  be; 
and  that  the  plaintiff  should  have  a  remedy 
therefor.  On  tbe  oth^  hand,  the  argument 
Is  that  such  a  doctrine  is  an  innovation  upon 
long-established  and  well-undmtood  princi- 
ples of  law;  that  the  difficulty  of  esttmatiDC 
the  proper  pecuniary  compensation  for  mcai- 
tal  distress  Is  so  great,  Its  elements  so  ngot, 
shadowy,  and  easily  simulated,  and  the  new 
field  of  litigation  thus  opened  up  so  vast, 
that  the  courts  should  not  estebllsh  such  a 
rule.  Regarding,  as  we  do,  the  Texas  role 
as  a  clear  Innovation  upon  the  law  as  it 
previously  existed,  we  shall  decline  to  follow 
it,  and  shall  adopt  the  oth«*  view,  namely, 
that  for  mental  distress  alone,  In  snch  a  case 
as  the  present,  damages  are  not  recoverabla 
The  subject  has  be&x  so  folly  and  ably  dia- 
cussed  In  opinions  vc37  recoatly  deUvered 
that  no  v^  extended  discussion  will  be  at- 
tempted here.  We  refer  spedaUy  to  tb« 
opinions  in  T^egraph  Co.  v.  Kogen,  (Uas-) 
9  South.  828;  Connell  v.  Telegraph  Co.,  (Ma 
Sup.)  22  S.  W.  845;  Telegraph  Co.  T.  Wood. 

67  Fed.  471.  See,  also.  Judge  Lnrton's  dis- 
senting opinion  In  Wads  worth  t.  Tdegrapk 
Co.,  86  Tenn.  696,  8  8.  W.  674.  lis  tbe  Isst- 
named  opinion  the  following  ftef  opt  re- 
marks are  made:  "The  reason  why  an  tat*- 
X>end«it  action  for  such  damages  cannot  aad 
ought  not  to  be  sustained  Is  found  in  tbe  re 
moteness  of  such  damages,  and  in  the  mtte- 
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Wis.) 

physical  charact^  of  such  an  injury,  c<Hisld- 
ered  aimrt  from  physical  pain.  Such  injurlea 
are  generally  more  sentimental  than  snbstan- 
tlaL  Depending  largely  on  physical  and 
nervooB  cuiditlons,  the  snff^ng  of  one  un- 
der precisely  the  same  circumstances  would 
be  no  t^t  of  the  suffering  of  another.  Vagne 
and  shadowy,  there  Is  no  possible  standard 
by  which  such  an  Injury  can  be  Justly  com- 
pensated, or  even  approximately  measured. 
Easily  simulated  and  Impossible  to  dlsprore, 
It  falls  within  all  of  the  objections  to  specu- 
latlTe  damages,  which  are  tmlTosally  ex- 
cluded because  of  their  uncertain  character." 

Another  eonsldwatlon  which  Is,  perhaps,  of 
equal  Importance,  consists  In  the  great  field 
fw  litigation  which  would  be  opened  by  the 
logical  application  of  such  a  rule  of  dam- 
ages. If  a  jury  must  measure  the  mental 
suffering  occasioned  by  the  failure  to  dellT- 
OT  this  telegram,  must  they  not  also  measmre 
the  T^atlon  and  grief  arising  from  a  fail- 
ore  to  receive  an  Inrltatlon  to  a  ball  or  a 
TbanksglTlng  dinner?  Must  not  the  mortl- 
Bcation  and  chagrin  caused  by  the  public  use 
of  opprobrious  language  be  asstiaged  by  mon- 
ey damages?  Most  not  every  wrongful  act 
which  causes  pain  or  grief  or  vexation  to  an- 
other  be  measured  In  dollars  and  c^ts? 
Sorely,  a  court  sboold  be  slow  to  open  so 
vast  a  Add  as  this  without  cogent  and  over- 
powering reasons.  For  ourselves  we  see  no 
such  reasMis.  We  adopt  the  language  of 
CtaAtt,  P.  J.,  In  OonneU  v.  Telegraph  Oa,  sn- 
pra.:  *'We  prefer  to  travel  yet  awblle  super 
antiqnas  vlas.  If,  In  the  evf^tiim  of  society 
and  the  law,  this  Innovation  sboold  be  deem- 
ed necessary,  the  legislature  can  be  aafd.y 
trusted  to  Introduce  it,  with  those  limitations 
and  aafegnards  which  will  be  absolutely  nec- 
essary, judging  from  the  variety  of  cases  that 
have  Bpnmg  19  rince  the  promulgatltm  of  the 
Texas  caseL" 

It  was  argued  that  under  chapter  171, 
Laws  1885,  (Sanb.  A  B.  Ann.  St  S  1770b,) 
damages  tor  Injuries  to  feelings  alone  might 
be  reooraed.  This  law  provides  that  tele- 
graph companies  abaH  be  UaUe  for  all  dam- 
ages occarioned  1^  tallore  co-  negligence  ot 
their  operators,  servants,  or  employes  hi  re- 
c^vlng,  cc^ylng,  transmitting,  or  delivering 
dl«patdies  or  messages.  We  cannot  regard 
this  statute  as  creating,  or  Intended  to  create. 
In  any  way,  new  elements  of  damage. 
Whether  Its  purpose  was  to  obviate  the  dlffl- 
ctdtles  which  were  held  fatal  to  a  recovery 
In  the  case  of  Oandee  v.  Telegraph  Co.,  84 
Wim.  471,  or  to  effect  some  other  object,  Is 
not  a  question  which  now  arises;  but  It 
seems  dear  to  ns  that,  had  a  radical  change 
In  the  law  rdatlng  to  the  kinds  of  suffering 
which  should  fnmlsh  a  ground  of  damages 
been  contemsdated,  the  act  would  have  ex- 
pressed that  Intention  In  some  unmistakable 
way.  We  see  nothing  In  the  law  to  Indicate 
such  Intention. 

Finally,  It  Is  said  that  verdicts  fm-  Injuries 
to  the  fedlngB  alime  have  been  sustained  In 


this  court,  and  the  following  cases  are  dted: 
Wightman  v.  Railway  Co.,  78  Wis.  169,  40 
N.  W.  688;  Graker  v.  Railway  Co.,  86  Wis. 
657;  Draper  v.  Baker,  61  Wis.  460,  21  N.  W. 
627.  Without  reviewing  these  cases  In  de- 
tail. It  Is  sufficient  to  say  that  there  was  In 
all  of  them  the  element  of  Injury  or  discom- 
fort to  the  person,  resulting  either  from  actu- 
al or  threatened  force,  and  they  cannot  be 
relied  npon  as  precedents  for  the  allowance 
of  damages  for  mental  sufferings  alone. 

It  follows  from  these  views  that  the  Instruc- 
tion excepted  to  was  erroneous.  Judgment 
reversed,  and  action  remanded  for  a  new 
trlsL 

CASSODAY,  J.,  (dissenting.)  I  fully  con- 
cur in  all  that  Is  said  by  my  Brother  WINS- 
LOW  In  this  case,  except  as  to  the  effect  to 
be  given  to  chapter  171,  Laws  1885,  (section 
17T0b,  Sanb.  A  B.  Ann.  St)  That  statute,  la 
express  terms,  makes  telegraph  companies 
"liable  for  all  damages  occasioned  by  fail- 
ure or  nesJlgence  of  their  ojft^ton,  servants 
or  employee  In  receiving,  copying,  transmit- 
ting, or  deUvering  dli^tches  or  mcoesges.** 
It  was  manifestly  Intended  to  make  soeb 
companies  liable  for  a  dass  of  damages  not 
recoverable  against  other  corporations  or  In- 
dividuals. If  the  statute  gives  no  right  of 
action  for  any  damages  except  such  as  were 
recoverable  at  common  law,  then  Its  enact- 
ment was  an  Idle  ceremony.  This  court,  by 
a  long  line  of  decisions,  has  h^  that.  In  u 
proper  case  sounding  In  tort  compensatcvy 
damages  may  Include,  not  merely  pecuniary 
loss  or  physical  injury,  but  also  mental  suffer- 
ing. Craker  r.  Railway  Co.,  86  Wis.  657; 
Brown  v.  RaUway  Co.,  54  Wis.  342,  11  N. 
W.  356,  911;  Wightman  v.  Railway  Co.,  73 
Wis.  169,  40  N.  W.  689;  Grace  v.  Dempsey,. 
75  Wis.  313,  43  N.  W.  1127.  These  are  only 
a  few  of  many  casra  that  might  be  dted.  In 
Ontts  V.  Telegraph  Co.,  71  Wis.  46,  36  N.  W. 
627,  It  was  held  that  under  this  statute,  all 
damages  resulting  directly  from  such  negli- 
gence In  transmitting  messages  were  recov- 
erable. Unless  the  words  "all  damages"  In 
the  act  Include  such  dataiage  from  mental 
suffering  as  vras  recoveraUe  before  the  stat- 
ute when  accompanied  by  pfayalcal  Injury  or 
pecuniary  loss,  then  they  are  without  mean- 
ing. "All  damages"  Is  the  most  comprehen- 
sive expression  that  could  be  used.  The  ad- 
dition of  any  enummtlon  would  only  weak- 
en the  language  employed.  Tt,  Is  a  universal 
rule  of  construction,  founded  In  the  clearest 
reason,"  said  Blaidc,  O.  J.,  'that  genial 
words  In  any  Instrument  or  statute  are 
strengthened  by  exceptions  and  weakened  by 
enumeration."  Sbarpless  v.  Mayor,  etc.,  21 
Pa.  St  161;  Webster  v.  Morris.  66  Wis.  886, 
28  N.  W.  353.  Such  negligence  of  a  tele- 
graph company  Is  unlike  ordinary  n^llgence. 
It  may  be  similar  to  negligence  In  transmit- 
ting lettm  by  mall.  A  tdegram  may  oc- 
casionally produce  peeimlary  loss,  but  It  1» 
^fflcult  to  percdve  how  It  can  prodooe  phys- 
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leal  Injury.  TUa  may  be  why  the  statute 
is  confined  to  the  cwueni  ot  telegraphs.  It 
may  be  difficult  to  measure  damaxes  reeult- 
iug  from  mental  aufferlug  alone,  but  It  is  no 
more  so  than  when  accompanied  by  physical 
Injury  or  pecuniary  loss;  and  all  agree  that, 
when  BO  accompanied^  it  is  recoTerable.  The 
Judicial  mind  may  be  reluctant  to  depart 
from  the  established  rules  of  the  common 
law,  but  the  I^^lslatlre  mandate  Is  neTerthe- 
l^s  ImperatiFe.  "It  Is  the  duty  of  all 
courta,"  said  TlQdaJ,  C  J.,  "to  coofloe  thc>m- 
selves  to  the  words  of  the  legislature,  notli- 
Ing  adding  thereto^  nothing  ditnlulshing." 
Everett  v.  Wells.  2  Scott,  N.  R.  531;  Hanson 
v.  Eichstaedt,  09  Wis.  538.  36  N.  W.  30,  and 
cases  there  cited.  l<'or  these  reaaons  I  most 
respectfully  dissent  from  the  conclaskiDS 
reached  tty  mj  brethren. 


KBNNED7  V.  LAKB  SUFERIOa  TBKHI- 

NAL  *  TRAKSPElIt  BY.  CO. 
(Svpran*  Court  of  Wiaoonsln.    Jan.  BO,  18844 
Uism  AND  SBBVAST-^RmanTOBT  Neou- 

▲  sivltaluiuui  about  to  make  a  coapliax, 
who  knows  that  the  englDeer  has  not,  in  obedi- 
ence to  his  request,  slowed  np  or  stopped  the 
train,  when  within  a  few  feet  of  the  car  to  be 
coupled,  and  who  knows  that  the  train  is  run- 
ning at  a  dangeroos  rate  of  speed,  is  nesUgent 
in  staying  between  iba  cars  to  make  the  coup- 
linfr;  and  a  finding  to  the  contrary  wUI  be  tMt 
a^de. 

AK>eal  from  drenlt  court,  Bougtaa  coimiT; 
R.  D.  Mardian,  Judge. 

Action  b7  Junes  D.  Keonedy  against  the 
Lake  Superiw  Terminal  A  Transfer  Railway 
Oompony  for  permnal  Injuries  snstained 
plaintiff  while  In  defendanfa  employ.  From 
•  Judgment  ftyr  platntH^  defendant  an>ealB. 

Butler  &VlnJe,for  appellant  Boai,Diijer 

&  Hanltch,  for  respondeat. 

ORTON,  a  J.  This  MMem.  Is  brought  by 
the  plaintiff  to  recover  damages  for  a  per- 
sonal  injury  caused  by  the  negligence  of  the 
defendant  oouyiany  on  the  22d  day  of  De- 
cember, 1801,  at  the  dty  of  Superior.  The 
original  complaint  charged  tiie  defendant 
with  negligence  for  having  In  use  on  its  cars, 
adjacent  to  and  on  both  sides  ot  the  draw> 
bar,  projecting  blocks  or  double  deadwooda, 
—an  unnsual  attachment,  and  in  the  highest 
degree  dangerous  to  life  and  Umb  of  persons 
employed  in  coupling  the  cars;  and,  second- 
ly, for  suffering  and  allowing  heaps  of  ashes 
and  sticks  of  wood  to  lie  close  to  the  mar^ 
of  the  tracks  of  the  road,  and  between  the 
rails  thereof,  in  the  place  where  the  plaintiff 
was  coupling  cars  at  the  time  of  the  Injury. 
The  complaint  then  charges  that  the  j^in- 
tiff,  while  coui^lng  said  cars,  struck  his  toe 
or  foot  agalost  one  of  the  heaps  of  aahee, 
and  thereby  was  caused  .to  stumble  and  fait 
at  the  same  time  the  said  cars  came  together, 
so  that  his  ieft  arm  was  then  and  there 


caught  between  said  attaduneats  on  said 
cars,  and  the  hand  and  wrist  tbereof  mr* 
then  and  there  crustied  and  mani^M,  and  It 
became  necessary  to  cut  them  off.  In  tbe 
amended  complaint,  after  repeating  the 
above  charges  of  negligence,  the  n^igence 
of  the  engineer  of  the  train  in  operating  ssld 
engine  so  as  to  pu^  the  car  atta4:d]ed  to  the 
same  at  a  dangerous  rate  of  ^eed,  umI  with 
great  force,  against  tbe  other  car,  is  charged, 
for  the  first  time,  as  another  cause  of  tbe  In- 
Jury;  but  tbe  manner  and  means  of  tbe  in- 
jury are  the  same  as  in  theorlginal  complaint, 
—that  the  plaintiff  struck  his  toe  or  foot 
against  one  of  the  said  heaps  of  ashes,  and 
was  caused  to  stumble  and  fall  at  the  same 
time  as  tbe  cars  came  together,  so  tbat  fala 
left  arm  was  then  and  there  canght  between 
the  said  attadments  or  bumpers,  nnd  Ute 
hand  and  wrist  tbereof  were  crudied.  etc. 
Then  there  is  tbe  general  charge  that  tbe  In- 
jury was  caused  by  tfM  ne^gnoe  ot  the 
company  in  using  said  attachments,  and  by 
aUowing  the  said  heaps  of  asbes  to  so  He 
between  the  rails,  and  by  the  netfilgenoe  vt 
the  engineer,  as  aforesaid.  It  wiD  be  ob- 
served that,  while  these  three  causes  of  the 
Injury  are  aUeged,  only  one  ot  them— tbe 
heaps  of  ashes— Is  shown  to  haw  caused  It, 
and  the  mnanar  In  which  it  caused  It  Tbe 
oanv)lauit  dots  not  show,  or  attend  to  show, 
how  the  other  two  causes  pnxlaced  tbe  In- 
Jury,  or  bow  they  could  tetve  pradoced  tt 
or  how  tbey  combined  with  the  "heaps  of 
asbes"  to  produce  it;  whereas,  It  la  par^ 
ticnlarly  described  bow  tbe  heaps  of  mebem 
caused  him  to  stumble  and  fall  Just  as 
the  cars  came  together,  eo  that  Us  left 
arm  was  caught  uid  his  hand  and  wrist 
eruslMd.  This  is  a  full  and  complete  state- 
ment of  the  injury,  and  Jnat  how  tt  was 
produced  by  this  one  cauneL  Then  Is  bo 
room  for  any  other  cause.  It  is  complete 
and  ex(^uslve  In  itself,  and  these  Is  no 
other  statement  of  It  or  hew.  otherwise, 
it  was  or  oould  have  been  ptnodueed.  It  win 
be  seen  hereafter  that  the  testtBMiay  «f  the 
plaintiff  goes  no  furthor  than  the  osmplaint 
in  this  respect  The  evidence  shovn  nnb- 
standnlly  that  on  the  msoiiBg  of  said  22d 
day  of  December.  ISai,  abont  9  a'do^  tbe 
engineer  was  ba/^ing  «ne  car  or  more,  at- 
tached to  tbe  engine,  akng  and  la  a  tfde  er 
^or  tsack  In  the  dty  of  Superisr,  towards 
a  singfte  car  standing  near  tbe  end  of  mM 
track,  towards  an  open  street  Hsr  the  pur- 
pose of  coupling  onto  said  single  ear  and 
taking  it  away.  The  pbUatlCC,  who  was  fore- 
man «f  tbe  awltebing  toroe,  and  In  tbe  em- 
ployment of  the  company,  standing  near  by, 
saw  that  there  was  no  brakeman  near  there 
to  couple  said  can  when  thc^*  came  together, 
and  attempted  to  do  this  service  in  his  plao& 
He  first  mounted  the  single  car  to  set  tbe 
In-akes  to  Iceep  It  from  running  off  the  end 
of  the  trade  wben  the  cars  came  together, 
but  finding  the  brakes  useless,  he  came  down 
and  blocked  the  wheels  of  the  cac  When 
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tiie  car  attadwd  to  the  engine  came  within 
two  w  t3a«e  car  lei^tttas  of  the  other  car,  he 
stood  opposite  the  opening  between  them, 
and  gave  to  the  mgtneer  a  "car-lMifth"  alg- 
naL  nie  engineer  did  not  seem  to  Tespond, 
and  he  then  gare  blm  the  signal  to  alow  up, 
and  he  did  not  respond  to  that,  and,  when 
the  moTlng  car  came  within  deven  or  twelre 
feet  of  the  atatlonary  car,  he  gave  him  the 
signal  to  Bt(9.  The  moving  car  was  running 
three  or  toot  miles  an  hour,  a  dangerons  rate 
of  speed  for  conpUng.  He  thai  went  be- 
tween the  cars,  and  saw  that  19ie  link  of  the 
moTlng  car  was  wawjiTig  down,  and  he  took 
it  In  his  left  hand,  and  walked  along  with 
tlw  car,  facing  the  stationary  car;  and  he 
testified  then  as  follows:  '1  commenced 
«tnmbHnK  vret  these  aahee,  and  thai  my  arm 
was  caught  between  these  double  deadwooda. 
This  Is  the  time  I  was  fanrt"  The  engineer 
had  not  obeyed  ttn  signal  to  9tojf,  and  had 
not  taken  the  dack  out  of  the  cars.  When 
aaked  by  his  counsel  to  describe  more  ml- 
nntcSy  how  the  tejury  happened,  the  plaintiff 
«ntUled:  *'Well,  when  I  waa  In  there^  I 
wait  to  ma3w  Hib  coapUnft  of  course,  and  I 
•tumbled  oyer  these  ashes,  and  with  the 
tpeeA  of  the  train  and  eroylhtaig,  why,  I 
cot  caoght.*'  When  he  took  hcdd  of  the  link, 
the  can  were  about  ten  feet  apart  He  took 
the  Unk  In  his  left  hand,  to  gnlde  It  Into  the 
drawbar.  He  generally  made  the  coupUnK 
with  one  hand  alone.  He  testified  on  cross- 
examination  as  follows:  "Well,  the  accident 
oeeuned  in  this  way:  I  went  In  to  make  a 
oonpllng,  and  there  was  a  lot  of  ashes  piled 
up  In  there,  and  I  «tUDAled  over  the  asbes, 
and  got  canght,  ■ibnlaneed  m^df,  and 
could  not  handle  myself."  He  then  said 
that  the  ears  had  got  within  three  or  four 
feet  of  each  other  when  he  tocdc  iuM  of  the 
link,  and  the  next  thing  was  to  make  the 
coupling.  When  asked,  "What  did  yon  do 
next?"  he  said:  "Oh,  I  stumbled.  I  could 
not  say  whether  I  made  the  coupling  or  not" 
He  ttien  repeated:  **I  took  hold  of  the  Unk 
with  my  left  band.  It  was  ashes  I  stnm- 
Ued  with.  I  know  It  was  ashes,  because  I 
foiled  around.  I  don't  presume  I  had  hold 
ot  the  Itaik  when  I  waa  canght**  The  plain- 
tiff did  not  state  how  or  In  what  manner 
the  apeed  of  flie  train  or  the  peculiar  char- 
acter  of  the  bumpers  on  the  cars  caused  or 
■contributed  to  his  Injury,  and  It  does  not  ap- 
pear axxyyihae  In  the  evidence,  miese  two 
facts,  as  causes,  do  not  seem  to  be  connect- 
ed In  any  manner  with  the  plaintiff's  In- 
Jury.  TUa  should  be  proved  op  shown,  or 
the  Jury  cxmld  not  find  that  they  wore,  or  one 
of  them  was,  the  proximate  cause  of  the  In- 
jtaj.  It  does  not  appear  but  that  the  plain- 
tiff would  have  made  tbe  couplbig,  and  safe- 
ly. If  lie  had  not  stumbled  and  fell  over  tbe 
ash  heap,  or  lost  fats  balance.  The  court 
withdrew  from  the  Jury  both  the  character 
«f  the  bompern  and  the  fact  of  tiie  ash  beaps 
as  causes  of  the  Injury,  and  submitted  to 
them,  as  the  only  questions  as  to  the  cause, 
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whether  there  was  the  want  of  ordinary  «are 
on  the  part  of  the  raglneer  In  cha^  of  the 
switch  oiglne,  uid  whether  ttw  want  of  ordl- 
nary  care  on  his  part  was  tbe  proximate 
cause  of  tbe  Injucy  tbe  plaintiff  received;  and 
the  Jury  answwed  "Ten"  to  both  questions. 
The  Jniy'  found  also  that  there  was  no  want 
of  ordinary  care  on  the  part  of  tbe  plaintiff 
that  contributed  to  produce  the  Injury  he  re- 
ceived, and  thtai  was  the  whole  of  the  tdaln- 
tlff's  case,  besides  tiie  verdict  ttxe  the  dam- 
ages to  the  plaintiff  of  $7,000.  The  plaintiff 
totifled  that  when  be  stumbled  and  fell 
over  tbe  ash  hrape,  his  arm  was  caught  be- 
tween one  of  the  aide  bumpers  and  the  draw- 
bar. It  does  not  appear  dearly  but  that  he 
would  have  so  faUen,  and  had  his  arm 
caught  In  that  way.  If  tbe  speed  of  tbe  en- 
gine had  been  onl^  one  mile  per  hour,  In- 
stead ot  four.  There  was  testimony  tending 
to  show  that  ooni^Ing  Is  often  done  whUe  the 
tr^  is  ronnlng  four  miles  an  hour.  It  would 
almost  seem  that  the  court  submitted  to  tbe 
Jury  tbe  ne^Ogenoe  of  running  the  train  at 
too  great  a  rate  of  speed  as  the  only  cause  of 
tbe  Injury*  whoi  the  proof  of  It  was  dther 
entirely  wanting,  or  at  least  very  doubtful, 
and  withdrew  the  matter  of  ^e  ash  heaps 
the  defendant  had  negH^aitly  allowed  to  re- 
main on  the  track,  which  was  dearly  shown 
to  have  been  tbe  real.  If  not  the  only, 
cause  of  it  It  Is  at  least  a  very  dose  ques- 
tion If  there  was  any  evidence  to  go  to  the 
Jury  on  tbe  issue  which  was  submitted.  But 
we  have  no  right  to  reverse  the  Judgment  on 
this  ground,  if  ttiere  was  any  evidoioe  what- 
ever  to  Justly  'ttiao  In  so  finding,  and  there 
msj  be  something  In  It  not  dearly  apparoit 
to  us  on  this  reoOTd  of  the  testlmimy.  But 
the  submission  of  the  only  question  of  neg- 
ligence on  account  of  tbe  speed  of  the  train, 
and  of  the  engineer  not  slowing  up  or  stop- 
ping the  train  In  response  to  tbe  plaintiff's 
signals,  Is  necessarily  accompanied  by  ttie 
very  salom  question  of  Uie  plaintiff's  con- 
tributory negligence,  which  would  not  have 
beoi  present  had  tte  Jury  tbond  that  the  aMi 
heaps  fm  the  track  iwe  the  cause  of  the 
Injury.  When  the  plaintiff  took  hold  of  the 
link  to  make  the  coupling  when  the  moving 
car  was  only  two  or  three  feet  flrom  the  other 
car,  he  knew  that  tbe  eoglnetf  had  not  slow- 
ed 19  or  stopped  Uie  train  as  he  had  dgnaled 
him  to  do,  and  he  knew  that  the  train  was 
running  at  a  dangoous  rate  of  wpmA,  ud 
that  It  was  dangerous  tor  him  to  try  to 
make  the  coupling  untU  tbe  train  had  slowed 
np  or  stopped;  and  he  bad  the  dearest  rea- 
son to  beUeve  Uiat  It  would  not  slow  up  or 
stop  In  time  for  him  to  make  the  coupling 
safely.  In  that  ttie  train  waa  running  at  tiie 
rate  of  four  miles  an  hour,  and  was  then  so 
vary  near  the  other  car,  and  waa  Just  about 
to  strike  It  Then  was  tbe  time  flor  the 
lOalntlff  to  drop  the  link,  and  run  out  from 
between  the  cars.  He  did  not  do  so,  but 
attempted  to  make  the  coupling  la  the  very 
face  of  Immediate  danger,  and  took  his 
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dumcM.  Would  an  ordinarUy  pnident  twake- 
nuD  have  attempted  to  do  m?  Hla  conduct 
can  be  acootmted  for  only  In  two  ways.  Hewas 
^ther  groadj  cartfeaa  to  the  extent  of  reck- 
leaaneaa,  or  be  did  not  bdleve  that  tbore  was 
aii7  danger  tnm  the  apeed  of  the  train; 
and  he  knew  as  well  as  any  one  whether 
there  was  any  dangw  from  1^  and  the  theo- 
ry of  his  case  la  that  it  was  daj^enmB.  The 
fact  that  the  train  had  not  stopped,  or  even 
alacfcened  Its  ^eed,  when  ao  near  the  other 
car,  was  the  very  twot  evidence  that  it  would 
not  Btc9  in  tlm&  But  be  went  about'  his 
dangerous  work  when  the  train  had  not 
Blackened  Its  qteed,  and  therein  was  the 
evld^ce  ot  his  want  of  comnKOi  care  and 
^udencBk  This  was  sn<di  a  dear  case  of 
ctmtribatory  nogUflence  of  the  plaintiff  on 
the  facta  that  it  waa  a  <inestlon  of  law  for 
Oie  court,  and  the  fbllowing  instroctiou  aak- 
ed  1^  the  counsel  of  the  defoidant  ought  to 
have  bem  glvoi  to  the  Jivy:  "If  plaintiff 
knew  or  believed  that  the  oiglne  and  train 
were  coming  too  test  for  him  to  make  the' 
coiqdlng  In  aafBty,  and  he  nevertheleae  did 
make,  w  undertake  to  make,  the  coiqtllnf, 
then  hla  own  n^^ligence  contributed  to  the 
injiffy,  and  be  cannot  recover  in  tbla  action 
Ml  account  of  any  netflgenee  oC  the  eotfneer 
In  moving  hla  engine  too  fast'*  The  court 
submitted  tbla  queatlott  to  the  Jury  v»y  fair- 
ly bi  the  Inatructtona;  but  It  aeems  that  that 
was  not  suffldent  for  this  case,  and  the  jury 
found  no  negligence  In  ancb  facta.  It  then 
became  the  duty  of  the  court  to  aet  aside  the 
verdict  and  grant  a  new  ttlal  in  the  case. 
The  caae  cited  by  the  a^eaianf  s  counsel  of 
Railroad  Co.  v.  Cottrell,  (Vs.;  18870  8  S.  B. 
128,  la  so  dearly  In  point  that  It  would  seem 
to  be  this  easi^  with  cmly  a  dunge  of  par- 
tlea.  The  engineer  was  coming  back  at  too 
greatsrateof  ^eedto  moke  the  coupling  in 
safety,  and  when  the  cars  were  about  a  car 
Icngtta  apart  the  plaintiff  gave  the  signal  to 
slow  np,  or  "steady  up,"  and  whoi  they  were 
about  tw^ve  feet  apart  he  gave  the  algnal 
to  abv^  The  toigtaieer  did  ndther.  When 
tbey  came  closer  together  at  the  same  apeed, 
the  pi^iwtiif  stepped  between  the  cars,  and 
took  hold  of  the  link  of  tiie  moving  ear  with 
hla  left  hand,  and  placed  it  In  the  drawhead 
of  the  standing  car,  and  the  train  came  to- 
gether BO  violently  that  Us  hand  was  caught 
between  the  deadlocks,  and  mashed.  It  was 
held  that  "the  plaintiff  was  guUty  of  oon- 
tribotOT  ne^igoice  in  attempting  to  make 
the  cowplhig,  knowing  that  hla  signals  to 
slow  up  and  to  atop  had  not  been  obeyed, 
and  that  the  train  was  otHulng  at  too  great  a 
qwed  to  do  it  aafely."  The  court  aald:  "It 
was  netfigenoe  In  the  ^aintiff  to  go  between 
the  cars  to  make  the  couidlng  whfle  they 
were  running  at  a  dangeroua  rate  of  q>eed." 
The  plaintiff,  pladng  blmadf  In  a  danger^ 
ous  position,  was  negligent  Lockwood  v. 
Railroad  Co..  6S  Wis.  BO,  12  N.  W.  401,  Nich- 
ols V.  Railroad  Co.,  69  Iowa.  US6.  28  N.  W. 
r>71.  and  Deeds  v.  Railway  Co.,  74  Iowa,  154, 


87  N.  W.  124,  are  modi  tn  point  Se^  also. 
Dewey  v.  Railway  Co.,  81  Iowa,  873.  Tbla 
Is  a  case  of  clear  and  obvious  cootrfbatory 
negligence  of  the  ^alntlff,  by  the  plainest 
^Incl^es  of  law  laid  down  in  too  many 
cases  to  be  dted.  The  court  should  have 
given  the  above  Instruction,  and,  falling  In 
that,  should  have  set  aside  the  verdict  aa  the 
motion  of  the  d^bidant  On  Oils  ground, 
alone,  the  Judgment  should  be  reversed,  and 
a  new  trial  ordered.  The  Judgmoit  of  the 
circuit  court  is  reversed,  and  the  cause  re- 
manded tat  a  new  trlaL 


LAMON  et  al.  t.  FRITZ. 
^nprem«  Court  of  Wiwransln.    Jan.  81^  lSM.t 

Com-RACTS— iNTSBPRBTATIOir. 

In  an  action  fw  catting  ties  under  u 
oral  contract,  plaintiffs  testified  that  the  ander- 
atandiog  was  that  they  shoald  "make  the  ties 
the  same  as  we  had  been  making  them"  tar  a 
nd^bcK-,  while  defendant  cm  hia  direct  exam- 
ination, stated  that  "the  tanas  were  to  be  the 
same"  as  for  the  ties  pUintifla  had  been  "f^-^nff 
for  the  ndgbbor.  Beld,  that  farther  teatimonj 
of  defendant  crosa-examlnatioa,  that  he  told 
idaiDtiffs  to  "make  the  ties  just  the  same  as 
they  had  been"  for  the  neiriibor,  joatified  the 
oonrt  In  assuming  that  the  uea  themstivea,  and 
not  the  terms,  were  to  be  the  same,  and  that  it 
properly  exdnded  e^denoe  aa  to  the  terms  on 
which  plaintiff  waa  making  them  for  th*  neigta- 
bor. 

Appral  from  circuit  court  OlUppewa  coun- 
ty; R.  D.  Marshall,  Judge. 

Action  by  George  Lomon,  Otis  Lamon,  and 
OharleB  Lamon  against  J.  W.  Frttx  for  aerv- 
ioes  rendered  1^  ^alntiffs  In  making  rail- 
road ties.  From  a  Judgment  fliir  plalntlflk. 
defoidant  appeals.  Affirmed. 

L.  J.  Rusk,  tor  appellant  W.  B.  Stafford. 

for  respondents. 

ORTON.  a  J.  This  action,  consolidated 
of  two  actions,  stands  now  In  the  names  of 
the  three  plaintiffs  against  the  defendant,  on  a 
contract  between  th«n  for  making  ^480  raOr- 
road  ties  of  timbo:  aa  the  defradant^  land, 
at  the  price  of  seven  cente  per  tle^  and  for 
a  lien  on  said  land  therefor.  Tlw  case  was 
tried  before  the  court  with  a  jury,  bat  the  fo^ 
lowing  was  the  only  aaestlon  submitted  to 
the  Jury,  viz.:  "Bow  many  tiea  did  plaintiffs 
make  for  defendant  of  the  kind  CMitempIat- 
ed  by  the  parties,  when  the  contract  waa 
made?"  and  the  Jury  anawered  *^480  tica." 
TtOm  nnmbor  of  tlea,  at  seven  cente  caA 
constituted  fht  Judgment  exduslve  ct  teter 
est  and  costs,  and  lien  on  the  land,  and 
defendant  has  appealed  therefrom. 

The  main  QUeBtlons  presented  oo  this  ap- 
peal are:  First  what  was  the  langoage  naetf 
by  the  parties  tn  maklag  the  contract?  and. 
second,  IB  tSiere  any  amUguity  la  (be  lan- 
guage used  that  required  elthw  the  court  or 
Jury  to  put  any  construction  vpum  H,  out- 
side or  beyond  ite  plain  and  obvious  meaBbig? 
The  learned  counsd  of  the  andlant  mrttniff 
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that  the  language  naed  means  that  tbe  plaln- 
tiffli  agreed  to  cat  said  ties  on  Uie  same 
tenns  u  ttaej  were  cutting  ties  tor  another 
pmon  near  I^.  by  the  nama  of  Homney. 
On  tbe  oUwr  band,  tbe  teamed  ooonael  of  tbe. 
respondenta  ctmtenda  tbat  tbe  langnage  naed 
meaoa  tbat  tbey  were  to  make  tbe  ties  th6 
aan»  as  tbey  bad  been  maUnr  ties  for  Mor- 
riwatf-  It  Is  conceded,  bowever,  on  botb 
akUs,  tbat  tbe  price  was  to  be  seren  cents 
per  tie.  me  testimony  of  the  plalntUb.  as 
to  the  langnage  used,  was  as  foUowa:  "Go  on 
and  make  tbe  ties,  and  make  them  tbe  same 
as  we  bad  been  mskbig  tbem  tot  ICorrfsscty." 
The  tntimony  In  chief  of  the  defendant,  aa 
to  the  langnage  nsed,  was  as  Adlows:  "I 
told  him  be  conld  go  to  work  any  time  be 
wasted  to  on  tbe  same  tmna  he  was  wmft- 
Ing  for  Monrissey  aa  to  spedflcatkma,  and 
tbat  the  terms  were  to  be  the  same  aa  with 
tbe  ties  he  was  making  for  Morrlssey.**  On 
rmsB  numhittlnn  tbe  defwdant  testlfled  aa 
llollows:  *7  taiU  blm  to  go  on,  and  main  tiw 
ties  Just  the  same  as  he  bad  been  for  Morrls- 
sey. That  was  the  words  used."  TUs  last 
testimony  of  the  defendant,  and  the  teati- 
mMiy  of  tbe  plalntUb  as  to  tiie  oontraet,  la 
aobatantially  tbe  same.  The  langnage  Is  Sb 
plain,  eren  where  the  testimony  differs,  tbat 
It  certainly  does  not  require  any  special  In- 
terpretation. By  the  testimony  of  the  plafn- 
tilfs,  the  ties  were  to  be  made  (or  manufae- 
tniei^  tbe  aame  aa  those  of  Morrlssey;  and 
t7  tbe  lint  testlmoq'  of  the  defendant  tbe 
tlea  were  to  ba  made  oi  ttie  same  temu  ot 
tbe  Horrlss^  ties.  The  difference  Is  obrl- 
oaa  and  mateUL  Bat  the  defendant  correct- 
ed his  testimony  on  cross-examination,  so  as 
to  agree  with  the  plaintiffs'.  Tbe  Jury  fOand 
tike  plalntUto*  Torston  of  the  cmtract  tiie 
true  one.  First,  then,  such  was  tbe  con- 
tract; and,  secondly,  tbe  fmj  does  not  seem 
to  bare  bad  any  dlfflcnlty  In  nnderstendlng 
what  the  language  meant  Hie  dlffermce 
l>etween  making  ties  and  flie  terms  npon 
which  they  an  made  Is  qnlte  distinct  and 
matolaL  The  first  exception  taken  by  the 
learned  comisel  of  tbe  appellant  will  dearly 
and  practically  show  this  difference.  Tbe 
plaintiff,  as  a  witness,  was  aAed  by  de- 
fendant's cotmsel,  on  cross-examination: 
"How  were  you  paid  by  Mr.  Morrissey? 
What  was  Morrtssey's  meOiod  of  determining 
the  amount  of  the  ties?  How  were  the  ties 
yoa  made  for  Mi.  Morrtasey  to  be  counted 
OT  eatimatedT"  The  court  sustained  the 
plaintiffs'  objections  to  tiiese  (tuestlons,  and 
the  defendant  excepted.  The  court  probably 
understood  that  the  defendant  had  finally- 
agreed  with,  the  plaintiffs  as  to  the  language 
used  In  making  tiie  contract,  and  rejected  tbe 
testimony  as  to  the  terms  of  the  Morrissey 
contract;  and  we  think  the  court  was  cor- 
rect In  this  ruUng.  The  defendant's  counsel 
asked  the  court  to  direct  a  verdict  for  only 
1,740  ties,  "according  to  Inspection,"  at  sevea 
cents  each.  Tbls  raised  the  same  question 
as  to  whether  tbe  plaintiffs'  ties  should  not 


be  first  hauled  to  tbe  railroad,  and  be  there 
Inspected  and  oonnted  the  same  aa  Honls* 
sey's  ties.  The  plalntlfh*  ties  were  oonnted 
In  the  woods  ss  fast  as  made,  and  entered  In 
a  book;  and  as  to  the  dimensions  of  the  ties, 
and  flw  kind  and  quality  of  the  timber,  tiie 
plaintiffs  dalmed  that  flie,  defendant  knew 
at  tiie  time  Jnst  how  tbe  ties  wore  made^  and 
made  no  oldection  to  tb«n,  and  finally  <^ 
dered  the  plahitlffi  to  cnt  tbe  timber  doser  « 
or  cleaner,  whkb  made  some  itf  the  ties  tm- 
der  Blie  for  thdr  Incpectlon  at  tbe  zaOroad, 
like  the  Morrisaey  ties.  These  were  ques- 
tions for  the  Jury  on  the  evidence.  Hie  court 
properly  refosed  to  direct  anch  a  nrdlct 

The  other  exceptions  are  to  the  instruc- 
tions of  tbe  court  If  there  were  any  errors 
In  the  charge,  they  are  not  specifically  pointed 
out  any  further  than  Indoelng  large  portions 
of  tbe  diarge  within  bradeta,  and  aU  swjh 
appear  to  be  unexceptl(Miabl&  Tbe  instruc- 
tions throngboat,  If  tiMve  Is  any  dlflsrenee 
at  an.  appear  to  ba  rvry  fEiTorable  to  the 
defendant  LasUy,  tbe  court  did  not  err  In 
denying  the  defendant's  motion  for  a  new 
trial,  Tbe  verdict  of  the  Jury  and  tbe  Jadg- 
nunt  axe  deariy  siq»ported  by  tbe  testlmouy, 
and  appear  to  be  Just  Tbe  jndgiMnt  «C  the 
drcolt  court  la  alHrmed. 


AliLBN  et  al.  t.  MURRAY. 
(Supreme  Court  of  Wlscon^    JTan.  SO,  1884.) 

WiTNBSS— CaSDlBILITT  —  BrBAOH  Ot  COHTRACT— 
MBAStJHB  or  DaMAOIB— iHTaRSST^lKSTHUOnOKS 

— BviDBiroB. 

1.  Where  burden  of  proof  Is  on  defend- 
ant, plalntifl  cannot  complain  of  ao  instruction 
reqnmng  too  great  a  quantum  of  evidence  of 
the  ''puty  npon  irhma  the  burden  of  proof 
rests. 

2.  If  a  witness  testifies  wttlfuDr  false  as 
to  any  material  matter,  the  jury  may  reject 
all  his  testimony,  unless  corroborated  oj  cred- 
ible evldene& 

8.  Where  plafaitlffs  were  prevMted  by  de- 
fendant from  fully  performing  a  contract  to  cut 
and  deliver  to  defendant  a  certain  quantity  of 
logs,  the  measure  of  damages  to  which  they 
were  entitled  was  the  difference  between  tiie 
contract  price  and  the  cost  of  cutting  and  haul- 
ing the  logs. 

4.  A  charge  that  the  Jury  might  allow  In- 
terest from  the  date  of  suit  as  damages  was 
proper. 

5.  TesUmony  plaintiff,  that  with  the 
crew  and  equipments  he  bad  he  conld  hare  fin- 
ished the  work  under  contract  during  the  log- 

Sng  season,  was  competent,  such  evidence  be- 
g  in  tlie  nature  of  expert  evidence^ 

Appeal  from  circuit  court,  Douglas  eonnty; 
R.  D.  Marshall,  Judge. 

Action  by  Thomas  Allen  snd  another 
against  O.  S.  Murray.  There  was  Judgment 
for  plalntlffB,  and  defendant  appeals.  Af- 
firmed. 

The  other  facts  folly  appear  In  the  follow- 
ing statement  by  PINNEY,  J.: 

This  action  was  brought  by  the  firm  of 
Allen  &  Watterson  to  recover  against  the  de- 
fendant the  damages  claimed  by  them  by 
reason  ot  the  breach  Iqr  tbe  defendant  of  a 
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cmtract  that  ^ey  made  wMi  Um  NOTenk- 
btr  IB^  1891,  by  vblch  tb^  acreed  to  eu^ 
haul,  and  ddiver  Into  and  put  afloat  lo  Am- 
nlcon  river,  and  drive  to  the  month  thereol^ 
an  the  merchantable  pine  saw  logs  growing 
and  bcdng  on  the  northwest  quarter  of  a  cer- 
tain section  10  that  woidd  acale  nine  Inches 
at  the  small  end,'  the  catting  and  hauling  to 
be  fully  completed  by  April  15,  189%  and  de- 
livery to  be  made  afloat  as  soon  after  as  said 
rirer  might  be  <^p«ied,  all  for  the  price  of 
$3.51  per  1,000  feet,  board  meaanre,  payable 
la  certain  InataUmenta,  the  last  of  which  was 
to  be  paid  October  1,  1882.  It  ma  allied 
that  the  plaintiffs  oopuoeneed  to  pwfbrm  on 
their  part,  and  to  tiiat  aid  commenced  to 
build,  and  built,  logging  roads,  purchaaed 
and  procured  tools,  ImpIemoitB,  snpimea,  and 
quarters,  and  employed  mea  and  teams,  and 
commenced  to  cat,  afcid,  hanl,  and  place  on 
proper  roUwaya  on  aaid  rlTw  said  timber,  and 
did  propetly  cnt  and  deUw  68*000  feet  there- 
of; bat  that  on  the  6th  of  March,  1892,  the 
defendant,  vlthoat  Just  eanae,  focced  and 
compelled  the  pl&iDtlfTs,  against  their  wishes, 
to  qnlt  said  wmrk,  and  fwbade  them  to  mt 
or  haul  any  more  of  said  timber,  when  tbwe 
was  at  least  1,000,000  feet  thereof  on  aal4 
lands,  and  the  plalntifh  were  ready,  wllUntf 
and  able  to  fully  perform  the  contract  cm 
their  part  within  the  Hme  so  Umltedt  whwe- 
by  they  had  lost  the  profits  tiiereof,  namdy, 
$1,600.  The  d^«idant  cUdmed  In  hla  an- 
swer. In  substance,  that  the  plaintiffs  had  not 
been  damaged  by  any  action  or  lack  of  ac- 
tion on  Uls  port;  that  the  plaintiffs  were  una- 
ble to  perform  the  contract,  and  had  not  the 
necessary  means  or  stvpU^t  that  they  aa* 
smted  to  quitting  work  at  the  time  stated, 
and  afterwards  logged  elsewhae,  making 
more  than  they  could  hare  made  had  they 
cootlnned  at  wta^  m  aa!d  contract;  that  they 
had  been  paid  upon  settlement  fbr  all  the 
work  they  perfbrmed,  and  had  mlved  all 
oOiee  rlghta  under  the  contract  Upon  trial 
before  a  jnry  It  appeared  that  at  the  time 
t3ie  contract  was  made  the  plalntlfb  made  a 
similar  one  with  one  Oamdchael,  to  cut,  haul, 
and  deilTer,  at  the  same  point  on  the  river, 
the  pine  tlmbw  on  the  southwest  quarter  of 
the  said  section,  and  the  said  Garmlchad 
also  owned  oth«  pine  timber  near  by,  which 
he  dealred  cut  and  bonked;  that  ttie  plaln- 
tin,  by  ManA  6,  189%  had  so  nearly  per- 
formed their  contract  with  Carmlchael  that 
it  could  be  completed  within  three  days,  and 
bad  made  three  roads  In  a  north  and  south 
direction  through  the  defendant's  land,  over 
wliich  mucb  of  the  timber  from  Oarmlcha^'s 
tract  had  been  hauled,  and  over  which  that 
on  the  defendant's  land  could  be  also  hauled, 
to  or  near  the  mouth  of  the  river;  that  they 
had  cut.  hauled,  and  banked  68,000  feet  of 
the  defendant's  pine.  Evidence  was  given 
tending  to  show  that  they  had  supplies,  im- 
plements, eta,  and  37  men  and  the  neces- 
sary teams  in  their  employ,  and  would  be 
able  to  paform  thdr  contract  wtthin  the 


(WiB, 

time  limited,  and  that  the  necessary  losgiog 
roads  ta  that  purpose  bad  for  the  greater 
put  been  constructed.  Testlniony  was  also 
l^ven  In  support  oC  the  contrary  coatentloD, 
.and  it  appeared  that  at  this  tim»-4farch  8th 
—there  came  a  thaw,  and  there  were  Indkai* 
tlons  of  a  break-up  and  ending  of  the  logglag 
seaaon,  so  that  ^»n  that  day  (Bnnday)  the 
defendant's  agmt  came  to  the  plalntUta* 
camp,  and  ordered  them  to  quit  woaic,  and 
forbade  them  cutting  any  more  pine,  alleging 
that  the  loggbag  season  waa  omr.  Two  or 
tioee  days  afterwarda  a  severe  snow  aten 
eceonred,  and  the  plalntlffB  aought  eonaeait 
ol  the  detendant  to  {woceed  with  and  ver- 
form  their  contract,  but  this  was  refnacd. 
It  appeared  that  the  defendant  afterwards 
paid  plalntlffB  for  cutting  and  banking  the 
58,000  feet  at  the  contract  price,  and  tkaS 
later  in  the  season  the  plalntlffiB  logged  and 
pat  in  ottier  timber  for  Oamdchael.  after 
having  considerably  reduced  their  logging 
ftoce.  OonsideraMe  evidmce  was  glvem  pro 
and  con  aa  to  whether  the  plaiatUBB  eoold 
have  perfumed  their  c<m  tract  before  tbe  log- 
ging season  closed,  which  waa  about  the  end 
of  Mardiw  and  whether  they  had  suppUes 
and  mm  and  teams  to  enable  them  to  do  so. 
and  what  it  would  have  cost  them  afttr 
March  6th  to  have  oom^Med  it,  and  what 
profits,  If  any,  would  have  been  realised. 
Uptm  these  pcriiUa  the  testbacoy  took  a  vide 
range;  that  on  the  part  ot  the  plalatUb 
showing  the  coat  per  1,000  at  $2  to  I2JSQ;  and 
<»  the  part  ot  the  dnftmdnnt  that  it  woidd  be 
mnch  xaon,  and  It  was  placnd  by  soma  wit- 
nesses aa  aa  14  par  1,O00l  Tb»  eoari 
submitted  to  the  Jury,  in  substance,  whether 
Oe  plalntUEs,  on  the  (tth  of  March.  IfiBS, 
were  willing  and  able  to  xHoceed  and  com- 
plete the  contract  according  to  its  tmns; 
whether  the  plabitUTs  informed  the  defend- 
ant that  they  coold  not  carry  oat  their  con- 
tract aa  agreed;  and  whether,  taking  then 
at  thdr  wwd,  the  defoidant  In  good  Caltii 
forbade  any  further  cutting  undor  it,  and 
saying  that  in  such  case  the  plaintiffs  eonU 
not  recovw;  nac  could  they  it  orderad  to 
stop  work,  and  they  consulted  thereto,  niat 
the  ^oflts  ot  tiie  plaintUb,  if  entitled  to  re- 
cover, would  be  such  as  they  could  have 
made  by  putting  in  the  960,000  feet  of  tim- 
ber, which  it  waa  admitted  there  was  on  tbe 
land;  and  snch  pmflto  would  emialat  ot  the 
difference  between  the  contract  price  of  $&.- 
51  per  1,000,  amounting  to  $3,334.60,  and  the 
amount  the  plaintiffs  would  have  been  re- 
quired to  upend  after  March  6,  tOBBt,  to 
complete  the  work,  inclndlng  the  value  of  the 
supplies  thai  on  hand.  TbSit  to.  tlUs  differ- 
ence might  be  added  Interest  from  October 
26,  1892,  the  date  of  the  salt  The  rale  ot 
dainagea  ma  twice  repeated,  and  fully  ex- 
plained^  and  the  Jury  were  Instmeted  that 
if  there  were  no  such  proflte  th^  should  ftod 
for  the  defendant  The  court  defined,  la  sub- 
stance, the  preponderance  ot  oridenoe  to  be 
that  which  aatisfled  the  Jury  to  a  reasmaable 
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certainty;  that,  If  tb^  ccmdnded  "that  any 
wltneaa  bad  testified  wlllfaHy  false  In  regard 
to  any  matter  material  to  the  ease,  then  tb^ 
had  a  right  to  reject  all  ctf  his  eridoice. 
irtwre  not  corrofMrated  by  some  credlUe  evi- 
dence prodnced."  Mmnarona  objections  were 
taken  to  the  admission  and  to  the  rejection  of 
tfridence,  and  such  as  are  material  are  no- 
ticed In  the  <^nlon.  The  Jury  found  tor 
the  plalntlffB  In  the  sum  of  and  a  mo- 
tion for  a  new  trial  on  the  ground  of  the  nd- 
Ings  of  the  court  and  that  tbe  verdict  was 
contrary  to  evidence  and  was  excesBlve  was 
denied,  and  the  defendant  appealed  from  the 
Judgment  rendered  on  the  verdict  In  favor  of 
the  plaintUEs.  • 

Mills  &  Dahl,  toe  appellant.  Alexander 
Atbey,  fbr  respondenta. 

PINNBT,  J.,  (After  stating  the  C&cts.)  1. 
The  Instmction  that,  "if  the  greatest  weight 
ct  evidence  tends  to  astabllah  the  fact  as 
claimed  by  the  party  upon  whom  the  burden 
of  proof  rests,  and  yon  are  satisfied  there- 
by to  a  reasonable  cotalnty  of  the  existence 
of  such  fact,  you  should  find  in  favor  of  soch 
party  In  respect  to  such  cliUm,  ottiOTwlse 
against  him,"  is  not  objectionable  as  laying 
down  the  ride  applicable  to  criminal  cases, 
requiring  that  the  evidence  shall  be  encfa  as 
to  satisfy  the  Jury  of  the  ffuilt  of  tlie  defrad- 
ant  beyond  nosonable  doubt  When  the 
l^atotUf  and  defendant  have  boQi  put  In  tbehr 
evldaioe,  Uie  burden  proving  his  whole 
case  by  a  prcpondeeanee  of  evidence  in  clvH 
cases  Is  on  the  party  who  had  the  burden  In 
die  beginning  d  the  trial.  Powers  v.  Bnssdl, 
18  Fick.  76;  Perley  v.  Perley,  144  Mass.  104, 
10  M.  B.  726;  PhlKM  v.  Mahon,  141  Bfass: 
471,  S  N.  E.  836;  Wffiett  v.  Blch.  142  Uua. 
866,  7  N.  B.  776L  If  the  plaintiff  pleads  in 
otmf^sslon  and  avoidance,  his  bnid«i  of  proof 
Indudes  none  of  the  allegations  of  the  com- 
plaint Powers  V.  SUlberstelli,  108  N.  Y.  171, 
15  M.  B.  18B.  The  e^resrion  "reasonable 
certainty"  1b  not  strietfy  accurate  as  a  deflnl- 
Um  of  the  weight  ot  evidence  required,  and 
may  mean  no  more  than  that  quantum  of  ev^ 
Idaioe  which  satlsflea  or  convinces  the  mind 
of  a  reasonable  person  of  the  truth  ot  a  par- 
tienlar  dalm  or  contention.  PuaaiUy,  how- 
ever, It  may  mean  more»  and  so  be  mislead- 
ing. We  think  It  better.  In  such  cases,  to 
sti^  with  stating  the  usual  rule  that  the 
party  bavlng  the  burden  of  proof  must  es- 
tablish his  case  a  preponderance  or  the 
greatest  wright  of  evidence.  If  the  instmis 
ttoa  is  to  be  regarded  as  .erroneous,  the  error 
was  deariy  prejudicial  only  to  Oie  plalntUh, 
upon  whom  the  burden  of  proof  rested  in  aU 
respects,  except  In  relation  to  whether  the 
plalntiCb  stiqjped  cutting  by  consmt  at 
agreement,  and  whether  they  acqtriesoed  in 
the  act  of  the  defendant  forbidding  their 
further  cutting  of  timber.  The  preponder- 
ance of  erideflce  In  respect  to  the  points 
npon  which  the  burden  of  proof  was  on  the 


defendant  iras  dearly  and  very  deddedly 
against  him,  and  it  is  plain  that  he  was  not 
injured  by  the  instrnction. 

2.  The  instruotlon  that  a  witness  hod 
testified  wlllftilly  fUse  iu  regard  to  any  mat- 
ter material  to  the  case,  the  Jury  had  a 
right,  if  they  saw  fit  to  reject  qU  of  the 
evidence  of  such  wltneea  not  corroborated 
by  some  audible  evidence  produced,"  Is  In 
accordance  with  the  law  as  laid  down  In 
Mercer  v.  Wright  8  Wis.  645,  and  was  cor- 
rect 

8.  The  evidence  Is  dear  and  decisive  thsft 
the  defendant's  agent  In  charge,  on  Sunday, 
ti»  «tfa  of  MaKh,  1892,  forbade  the  phdn- 
tUta  cutting  any  more  timber  on  the  land, 
and  three  days  afterwards  refused  to  con- 
sent to  lAdr  proceeding  to  perform  the  con- 
tract and  were  guilty  of  a  breadi  the 
contract  He  assumed  a  ri^t  to  put  an 
end  to  the  contract  on  the  ground  Uiat  as 
be  supposed,  the  togging  season  was  sub- 
stantially at  an  end,  and  that  It  had  be- 
come ImposiriUe  for  the  plalntlffB  to  pov 
form  tbelr  contract  within  the  stipidated 
time,  then  40  days  distant;  but  he  mis- 
judged In  tUs  respect  tor  tb6  vreafher 
changed,  and  tte  logging  season  continued 
unta  near  the  end  of  March.  It  was  prop- 
erly submitted  to  the  Jury  to  find  wheOter 
the  plalntUb  were  willing  and  able  to  per- 
form and  complete  thehr  contract  according 
to  its  terms,  and  the  Jury  found  this  issue 
In  their  favor.  The  defendant  in  stopping 
the  woriE,  took  whatever  risk  there  was  in 
tills  respect  on  hlmaeU.  It  was  no  defense 
to  the  action  that  the  vrrongfhl  act  of  stop- 
pii^  the  work  occurred  on  Sunday,  for  we 
do  not  nndrastand  Hiat  the  defendant  can 
esoape  the  consequmces  of  bis  wrongftil  act 
even  though  prcAlbited  and  made  penal 
by  statute.  The  plalntlflli  not  only  acted 
<ni  this  notice;,  and  quit  work,  but  three 
days  9tler  they  asked  the  defendant's  con- 
sent to  proceed  with  their  omtract  but  he 
reaffirmed  his  notice  by  reusing  nmsent. 
Th9  dalm  that  tbe  plalntlffiB  Informed  the 
defendant  that  they  could  not  carry  out  the 
contract  and  that  he  todc  tbem  at  their 
word,  and  forbade  further  cutting  of  tim- 
ber, and  that  tbe  platntm  consented  or  ac- 
quiesced bi  the  termlnatlQa  of  the  contract, 
is  negatived  by  the  verdict  of  the  Jury,  and 
thto  Is  in  accwdanee  with  the' very  great 
prepondoranoe  of  evidence. 

4^  The  rule  of  damages  glv«i  In  the  charge 
to  the  Jury  Is  in  conformity  with  the  law 
established  by  several  decisions  of  this  court, 
— fliat  the  plaintiffs,  having  been  prevented 
from  fully  performing  the  contract  were 
entitled  to  recovw  Oie  profits  which  they 
would  have  realised  Iqr  putting  In  all  the 
logs  on  the  d^endanfs  land  according  to 
tb»  contract;  'in  other  words,  they  might 
recover  tbe  dlffer«ice  between  the  contract 
in4ce  and  what  it  would  have  cost  them  to 
have  put  In  Ibe  remalnda-  of  the  logs.** 
Salvo  V.  I>uncan,  48  Wis.  161,  156,  4  N.  W. 
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1074;  Wood  T.  Schettler.  23  Wis.  BOl;  Cor- 
bett  T.  Anderson,  (Wis.)  M  N.  W.  727,  729, 
and  cases  dted.  To  this  role  we  adhere. 
The  plaintiffs  had  made  iveparatlona  for 
performing  the  entire  contract  hj  making 
roads,  getting  snpplles  and  men,  teams,  etc., 
for  that  purpose,  and  their  Interest  in  the 
contract  had  thus  been  made  more  valuable. 
They  had  an  undoubted  right  to  the  con- 
tract price  as  damages,  less  what  it  would 
have  cost  them  to  have  completed  the  con- 
tract. What  It  had  already  cost  them  for 
the  construction  of  roads  for  that  purpose 
or  otherwise  was  not  material  to  this  ques- 
tion, and  evidence  offered  on  this  point  was 
properly  excluded.  The  plaintiffs  received 
pay  for  the  68,000  feet  they  had  already 
put  In;  and  what  It  had  cost  to  put  in  these 
logs,  and  what  profit  the  plaintiffs  made  on 
them,  was  thus  eliminated  from  the  case, 
and  had  no  relevancy  to  the  question  of 
damages.  And  so,  also,  the  adualon  of 
evidence  to  show  what  the  plalntlfb  made 
under  a  second  logging  contract,  made  with 
Carmlchael,  during  the  same  logging  sea- 
son, after  the  breach  of  the  contract  with 
the  defendant,  offered  In  redaction  of  dam- 
ages, was  correct  The  contract  was  not 
one  for  personal  services,  and  no&.,conBtat 
but  that  the  plaintiffs  might  have  obtained 
means  and  resources  with  which  to  put  In 
these  logs  for  Carmlchael,  as  well  as  to  have 
performed  their  ctmtract  with  the  defend- 
ant. 

5.  The  instruction  oa  the  subject  of  the 
allowance  of  Interest  from  the  date  of  suit 
by  way  of  damages  was  permissive,  and 
not  mandatory,  and  was  warranted  by  ad- 
judicated cases.  Hinckley  v.  Beckwlth,  18 
Wis.  41;  Yaughan  v.  Howe.  20  Wis,  497; 
Gammon  v.  Abrams,  53  Wis.  328,  10  N.  W. 
479;  Tucker  v.  Grover,  60  Wis.  245,  19  N. 
W.  02. 

6.  There  was  no  error  in  the  admission  of 
evidence  given  by  one  of  the  plaintiffs  that 
with  the  crew  tliey  had,  and  provisions  and 
equipment,  they  could  have  put  in  that  1,- 
000,000  feet  from  the  time  he  stopped  them 
up  to  the  2Sth  of  March.  This  was  In  the 
nature  of  expert  evidence,  and  admissible, 
(Salvo  V.  Duncan,  4^  Wis.  169^  4  N.  W. 
1074;)  and  the  testimony  of  Carney,  a  lum- 
berman, that  it  would  cost  |1.B0  per  1,000 
to  haul  this  pine,  provided  ev«-ythlng  was 
as  Watterson  had  testified,  comes  within 
the  same  category,  and  so  as  to  what  it  was 
worth  to  supply  men  tor  puttiiur  In  Iocs  per 
1,000. 

7.  The  questions  asked  the  witness  Ander- 
son as  to  what  It  cost  him  the  next  winter 
for  supplies,  and  as  to  what  it  cost  blm  to 
put  in  logs  that  wlnto',  excepting  supplies, 
were  not  relevant.  The  evidence  wholly 
falls  to  show  facts  necessary  to  make  such 
a  comparison  admissible,  und  the  questions 
related  not  to  any  matter  in  qoestlOD,  bat 
tended  to  raise  collateral  Issues  which  woulil 
tend  to  confuse  and  complicate  the  case.  In- 


stead of  duddallng  it  The  erldoioe  was 
properly  restricted  to  the  cost  at  the  time 
when  the  contract  required  tbe  woA  to  be 
performed. 

There  Is  no  ground  tor  contoidlng  that 
the  verdict  Is  contrary  to  the  erldenoe,  or 
that  the  damages  are  excessive  and,  thoo^ 
other  questions  were  raised,  we  have  con- 
sidered all  that  appear  to  m^t  diacnsiion. 
We  have  not  been  able  to  find  any  material 
error  In  the  record.  The  Judgmoit  of  die 
circuit  court  Is  affirmed. 


■      GILBERT  V.  LOBERO  et  aL 
(Sivnme  Court  of  Wisconsin.    Jan.  S(K 

COOHTBBOLAIIC  —  MatTBBS  AXXSni»  OUT  OF  Sui 

TKAKMonoH — HoTioir  TO  BnucB  Out. 

1.  Under  Rev.  St.  |  2666,  which  allows  de- 
fendant to  plead,  aa  a  counterclaim,  "«  cause  of 
action  arising  out  of  tbe  contract  or  transactioD 
■et  forth  in  the  complaint  as  the  foundation  of 

SaintilTs  claim,"  traants,  when  sued  by  their 
odlord  for  waste,  may  counterclaim  for  the 
valae  of  i>ersoDal  property  which  they  idaced 
on  the  premises  during  their  tenancy,  and  wtaA 
the  lanolord  has  converted  by  preventing  tta  re- 
moval. 

2.  A  motion  to  strike  oat  defensive  matter 
In  an  answer  must  be  denied  if  any  pact  of  the 

matter  so  attacked  is  good. 

Appeal  from  circuit  court,  Shawano  coun- 
ty; John  Ooodland,  Judge. 

Action  by  Martin  OUbert  against  OUbert 
Ix>berg  and  James  Johnson  tor  waste  on  de- 
mlsed  premises.  From  an  ordw  oTwmllog 
plalntltf'*  demunur  to  a  connterdalm,  and 
deivlog  hfii  motion  to  strike  out  defenrive 
matter  in  th^  answer,  plaintiff  nppmls  Af- 
firmed. V 

Tbe  other  tac^staOj  appear  In  Oie  ftoDow- 
Ing  statement  by  ^fONBLOW,  J.: 

The  complaint  in  2^  action  has  been  be- 
fore this  court  upon  aSmumae,  and  la  report- 
ed In  88  Wla  189,  fiS  X|{<  W.  fiOO.  Tlie  lint 
count  In  tile  complaint  Mates  a  cause  of  ac- 
tion 1^^  a  landlord  agalnin  ^  tenants,  under 
chivter  136;  Ber.  St,  forVmrte  <n  removing 
a  bam  from  tlie  demteed  prPmiaeB,  and  dalms 
double  damages  therefor.  Ipw  answer  con- 
tains a  counterclaim  tor  thV  conversion  by 
plaintiff  of  an  ice  box  and  ifj>  Pu>  wbiidi  de- 
fendants,  during  their  tenancy\  Placed  tempo- 
rarily bi  a  building  on  the  deidF>^  pEemlaee. 
and  which  It  is  alleged  the  plaiij*"  preraitcd 
them  from  removing,  ^e  anif*'^ 
tfUns  a  count,  by  way  of  defeiP^  which  et 
leges,  anumg  otlier  things,  that  r** 
built  defendants,  and  was  Jf*^  *  perma- 
nent structure  attached  to  the  ftJM^fdd;  thai 
there  was  a  custom  In  the  t>ei^b(ffbood 
which  authorised  the  removal  hjl  ^  taunts 
ot  muOi  a  buHding;  and  that,  ^  '™ 

built.  It  was  understood  between^  partlM 
that  It  might  be  removed  at  tbe^^"°'"""**" 
of  the  lease.   Ptalnttff  demurred  f*  **** 
terclalm  generally,  and  becaosT 
were  not  pleadable  as  a  counte^f 
tiff  also  moved  to  strike  out  the  l*'^***^  *^ 
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tense  aboTe  stated,  as  iReteranl;  Immaterial, 
and  redundant.  Tlie  denrarrw  and  moticn 
were  heard  togetiier.  and  from  an  order  over^ 
ruling  the  demnrrer,  and  denrlng  the  motion, 
plaintiff  appeals. 

Gerrlt  T.  Th<wn,  for  appelant  M.  J.  Wall- 
rich,  fat  respondents. 

WINSLOW.  J.,  (after  stating  the  focts.) 
The  first  qneatlon  is  whether,  in  an  action  by 
a  landlord  against  his  tenants  for  waste  up- 
on the  demised  premises,  the  tenants  can 
counterclaim  for  the  value  of  personal  prop- 
erty which  they  bare  placed  on  the  premises 
during  thetr  tenant^,  and  which  the  landlord 
has  converted  by  preventing  them  from  re- 
movbig  it  We  think  this  Is  a  proper  sub- 
ject of  counterdalm.  The  statute  ^er.  St 
I  2666)  allows  the  defendant  to  plead  as  a 
counterclaim  "a  cause  of  action  arising  out 
of  the  contract  or  transaction  set  forth  In  the 
complaint  as  the  foundation  of  plalntUTs 
daim,  or  connected  with  the  subject  of  the 
action.**  The  tact  of  the  tenancy  was  an  e» 
senthd  fiict  in  the  plalntifTs  cause  of  action, 
without  which  he  coold  not  maintain  bis  ac- 
tion of  waste.  The  subsisting  lease  was, 
therefore,  the  transaction  which  was  the 
very  foundation  stone  of  his  claim.  It  is 
quits  plain  that  the  counterclaim  is  for  the 
violation  of  a  right  wblch  also  grew  out  of 
tSie  rdatlims  established  by  the  lease,  and 
thus  is  a  causs  of  action  arising  out  of  the 
transaction  whldi  Is  the  foundation  of  plain- 
tiff's claim.  Sudi  was  the  ruling  tn  YUas  v. 
Mastm,  26  Wis.  810.  As  to  the  motion  to 
strike  out  the  def^slve  matter.  It  Is  settled 
tbat  the  motion  must  be  denied  If  any  part 
of  the  matter  so  attacked  Is  good.  Jsrvls  t. 
McBride,  18  Wis.  *81&  That  part  of  the  an- 
swer which  aUeges  that  It  was  understood 
that  the  baru  might  be  removed  by  the  ten- 
ants is  clearly  defensive  matter  In  the  way  of 
confesrion  and  avoidance,  and  consequently 
Is  properly  pleadable.  Order  affirmed. 


OOTTRBLL  T.  SHEPHERD  et  al. 

(Supreme  Court  of  WiscoiuiD.    Jan.  30,  1894.) 

Limitations — Bale  of  Mortoaosd  Laitd  — Past 
Patvint  bt  Ohantbe— Epfect  on  Mortoaqor. 

Part  payment  hj  a  grantee  of  mortgaged 
land,  who  dob  assumed  and  agreed  to  pay  the 
mortgage  as  part  of  the  connderation,  cannot 

bar  the 
against 


be  imputed  to  the  mortgagor,  so  as  to  bar  the 
running      the  statute  of  limitations 
him. 

Appeal  from  circuit  court  Outagande  coun- 
ty; John  Goodland,  Judge. 

Action  by  Nathan  H.  Cottrell  against  Hen- 
ry Shepherd  and  others  to  foreclose  a  mort- 
gage. There  was  a  Juilgmont  of  foreclosure, 
but  the  court  refused  to  render  a  personal 
Judgment  for  deficiency,  and  plaintiff  appeals. 
Afiii-mpd. 

Oerrli  T.  Thorn,  fbr  appellant  Benjamin 
M.  Goldberg,  for  resftondcnts. 


OBTON.  a  J.  This  Is  an  action  to  fore- 
close a  mortgage  executed  by  the  defendant 
Henry  Shepherd,  and  Maigaret,  his  wife, 
to  the  plaintiff,  on  certain  premises,  on  the 
19th  day  of  Octobw,  1877.  to  secure  a  note 
given  by  and  to  the  same  persons,  of  f 250,  at 
the  same  time,  with  10  per  cent,  interest, 
payable  the  Ist  day  of  June.  1883.  The  ac- 
tl<m  was  commenced  August  0, 1800.  On  the 
29th  day  of  June.  1878,  the  said  defendants 
sold  and  deeded  the  mortgaged  premises  to 
one  Louis  Roussau  In  consideration  of  8310, 
and  said  deed  contained  a  covenant  against 
Incumbrances,  except  the  said  naortgage,  and 
it  was  agreed  vvbally  that  Koussau  was  to 
pay  said  mortgage  as  a  part  of  said  consid- 
eration, and  Roussau  paid  to  the  defendants 
|00.  and  on  the  mortgage  $50,  at  tiie  time  of 
the  sale,  and  baa  paid  since  the  Interest  on 
the  note  to  July  7, 1888,  and  800  more  on  the 
principal  lu  1881.  The  balance  due  <m  the 
note  and  mortgage,  at  the  time  of  the  Judg- 
ment of  prindpal  and  Intwest  was  8287,  for 
which  Judgulent  was  rendered,  as  also  for 
840  solicitor's  fees.  The  said  Roussau  was 
made  defendant  but  made  no  answer,  and 
his  equity  of  redemption,  as  well  aa  that  at 
Shepherd  and  wife,  was  fwedosed.  The 
plaintiff  asked  Judgment  for  any  deficiency 
after  the  sale  against  the  said  Henry  Shep- 
herd, but  did  not  ask  for  any  such  personal 
Jndermeut  sgalnst  said  Roussau.  The  defend- 
ant Shepherd  answered,  setting  up  the  stat- 
ute of  limitations  on  the  note  as  a  bar  to  any 
such  personal  Judgment  against  him  for  any 
such  defldoicy,  and,  this  having  appeared, 
no  Judgment  for  the  same  was  rendtted  or 
ordered  against  him.  These  are  the  materia  I 
fticts.  The  error  assigned  Is  fliat  ttie  court 
held  that  the  statute  was  a  bar  to  any  per- 
sonal Judgment  against  Shephwd,  and  re- 
fused to  onlfface  In  the  Jndgmokt  of  fore- 
closure any  such  order.  The  learned  coun- 
sel of  the  appellant  contends  that  the  pay- 
ments of  Intemst  and  part  of  the  principal  of 
the  note  wlUiin  the  period  of  IlmUatiMi,  lor 
Roussau,  the  grantee,  sliould  be  beld  to  have 
been  made  by  the  said  -  Rhepheril,  and  tbat 
they  removed  the  bar  of  the  statute  as  to 
bim  because  Roussau  occupied  the  relation  of 
a  Joint  debtor  with,  or  agent  of.  Shepherd. 
Th\B  Is  the  only  question  In  the  case. 

The  authorities  dted  the  learned  coun- 
sel are  not  In  point  with  this  case,  but  sre 
claimed  to  be  the  same  in  principle,  as  show- 
ing hy  analogy  tbat  Bonssau,  as  such  gran- 
tee subject  to  the  mortgage^  and  promlsinf; 
to  pay  the  same,  was  a  Joint  debtor  or  agent 
of  Sh^herd,  or  that  Us  rdation  to  bim  was 
In  principle  Uie  same,  niere  was  no  per- 
sonal Judgment  asked  against  Roussau,  and 
be  did  not  answer;  but  the  fiict  that  he  was 
such  grantee  of  the  Shepherds,  and  promised 
to  pay  the  mortgage,  and  bad  made  such 
payments  on  the  mortgage,  came  Into  the 
case  as  matters  of  evidence,  in  order  to  show 
that  the  statute  had  not  run  as  to  Shepherd 
by  reason  of  said  paymoits.   We  do  not 
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tbbik  audi  payments  hj  Ronssan  can  hare 
such  effect  The  following  reasons  appear 
to  be  sufficient  for  to  boldliis:  (1)  ffon—n 
wu  Bot  ft  joint  d^Mor,  or  Jointly  liable  wltit 
Sbepberd.  It  Is  tm^  be  iKomlaed  Btaepbrad 
to  pay  tbe  note,  and  became  UaUle  to  pay  It; 
but  tbe  plabitur,  as  mortsagee,  was  not  a 
party  to  aocb  to^mlse,  and  has  not  yet  ac- 
cepted the  benefit  of  It,  and  has  not  aou^ 
to  bold  blm  liable  on  It.  It  has  nerer  b»> 
come  a  nontttoo.  The  plaintiff  la  not  bonnd 
to  pnrane  his  remedy  against  Bonsaau.  (iQ 
Rouasan  did  not  make  tbe  paymoitB  for  tbe 
benefit  of  Sb^berd,  bat  few  his  own  benefit 
t»  protect  bla  eaifity  redwaaptloB,  er  Inter- 
est In  the  premiies.  Bbepberd  had  ma  taiter- 
eat  In  the  prrailaes  any  lonco-  to  protect.  It 
was  Immaterial  to  blm  vhether  Koossni  psdd 
tbe  note  or  not  as  far  as  tbe  mortgage  wan 
concerned,  tm  Booaaav  had  boatfit  tbeprem- 
Isea  subject  to  the  mortgage,  and  bad  forona* 
laed  to  pay  it,  and  he  mast  pay  it  or  lose  bla 
land.  Sbepberd  bad  no  hrterest  In  It  except 
to  protect  himself  against  any  dtffldency  after 
the  sale  ot  the  premlsea  Sluvhcrd  made  tbe 
note,  and  Is  liable  to  pay  It  He  la  the  onlj 
party  to  whom  tbe  pUintlff  looks  far  pay* 
ment  He  Ignores  Rouasan  as  a  party  to  the 
note,  cr  as  liable  to  pay  It  Itooasan  made 
some  payments  on  tbe  mortgage^  and  tbe 
plaintiff  received  them,  as  be  waa  bound  to 
d<^  for  Bonssan  stood  then  fat  the  place  of  the 
mortgagw,  owning  the  eqidty  of  redemption. 
He  made  them,  howerer,  for  talmaeU  alone, 
and  for  his  own  protectiaaL  Ha  did  not  do 
It  as  the  agent  Shepherd  In  any  sense,  bvt 
waa  acting  for  himself  alone.  He  did  not 
profess  to  be  acting  for  any  one  except  blm- 
self,  and  It  Is  not  shown  that  Shepherd  knew 
at  the  time  that  be  was  making  tbe  pay- 
ments, OT  that  be  notified  blm  of  It  It 
would  ai^ear  to  be  tot  unreasonably  aa 
well  as  uijust,  to  Impute  these  payments  to 
the  def«tdant  fibepbod  to  bare  tbe  legal 
effect  of  a  new  promise  (m  bis  part  to  pay 
the  note  within  tbe  period  of  limitation. 
Bouaaan  waa  not  liable  on  the  note,  and  could 
not  be  aned  upon  It .  He  oould  only  be  hdd 
liable.  If  at  all,  tbe  terecloeura  <tf  tbe 
mortgage.  Then,  by  what  authority  oonld 
he  make  an  ackiwwiedgment  for  tiie  detend- 
ant  Sbepberd  that  tbe  note  was  stlU  a  sob- 
aisting  Indebtedness  agalnat  him.  Tbe  plaln- 
tUTs  relations  to  ttie  note,  and  to  Shepherd  aa 
tbe  maker  of  it,  were  not  dianged  in  13m 
least  by  Bouasan'a  purchasing  the  land  >ab- 
Ject  to  the  mortgage,  nor  waa  Sbei^od'a  lla^ 
*  bUity  to  tbe  plaintiff  on  tbe  note  changed  or 
affected  by  it  The  plaintiff  and  defendant 
Shepherd  occupied  the  Mune  relations  to- 
wards each  otha  aa  they  did  befwa  I  can 
eoncdve  ol  no  proqeas  of  reasoning  tq^  which 
these  paymente  by  Bouaaan  can  be  made  to 
be,  In  law,  paymente  made  tbe  defendaiU 
Sh^herd,  and  I  have  not  be^  able  to  find 
any  case  in  tbe  repwta  as  authority  for  it 
Tbla  question  Is  new  in  this  court  and  I 
think  tt  could  not  bare  often  arlaen  any- 


where. VbA  am  tt  Trastaes  t.  SnIUi,  6t 
Oram.  434,  seena  to  be  cloaely  In  point  Tb*t 
was  a  mortgage  on  certain  tracts  of  land  to 
aeeorea  note-fDr|23fOas  the  purduue  moo- 
ey  for  the  land.  The  mortgagor  seU  tbe 
premisea  snbjiect  to  the  mwtgage,  and 
granteea  promised  to  pay  it  aa  a  park  tf  tb» 
consideration.  The  grantees  bad  made  pay- 
ments of  Interest  on  the  note  within  the 
period  of  limitation.  The  maker  of  tbe  note 
set  up  the  statute  as  a  bar.  He  had  never 
made  any  payments  tm  tbe  note  himself,  us- 
leaa  anch  paym^te  by  tbe  grantees  could  be 
Imputed  to  him,  and  It  was  held  that  neb 
paymente  did  not  remoTo  Qie  bar  of  tbe  ■tat>> 
ute,  or  operate  aa  a  new  undertaking  or  pram- 
lae.  Chief  Justice  Park,  who  wrote  the  oplik- 
lon,  said:  **The  defendant  was  directly  and 
personally  liable  on  the  note,  and  when  be 
conveyed  tbe  land  mortgaged  to  bla  granteea 
on  their  assumption  and  promise  to  pay  ttas 
note  aa  a  part  conrideratlon  of  the  irrThiirr 
the  transBctton  altned  in  no  reject  wbat- 
ever  tbe  liability  of  the  defendant  on  the 
note.  Nether  did  it  Increase  or  dimlsMi  tbe 
remedies  of  tbe  plalntiffli  They  could  pmrn 
the  defendant  on  the  note  or  tbe  lands  in  the 
hands  of  the  grantees,  just  as  weeQ  aa  before. 
*  *  •  Their  liabilities  are  sepante  and  dis- 
tinct Neither  party  could  do  anything  to 
increase  the  Ilabllltr  oi  the  ether.  How  «onld 
the  granteei,  by  any  act  of  thdr^  aiftnoirt- 
edge  that  tbia  mortgage  debt  waa  a  snbtfat- 
tng  todebtednoaa,  so  aa  to  subject  the  defend- 
ant to  a  new  liaUltty  iq>oa  It  when  tb^ 
themselves  were  not  liable  on  tbe  note.  We 
think  the  grantees  could  do  nothing  by  word 
or  deed  to  remove  the  bar  of  the  statute  of 
Ilmftations  so  far  aa  the  defendant  la  con- 
cemed."  We  think  this  dedrion  Is  sanwrt- 
ed  by  the  dearest  reasons,  and  any  dedslon 
to  the  contrary  would  be  without  and  against 
reason.  In  Harlock  t.  Ashberry^  18  Gh.  DiT. 
229,  tbe  tenant  of  tbe  mortgagor^  in  poascs 
alon  of  the  mortgage  premises,  was  required 
by  the  mortgagee  to  attorn  and  pay  tbe  rent 
to  him,  and  tlie  1»Dant  did  pay  five  pounds 
sterling  on  tbe  rent  and  it  waa  reoelTed  as 
BO  much  payment  on  the  mortgage.  This 
payment  was  set  up  as  having  removed  the 
bar  of  tbe  statute  as  agatast  tbe  mortgagor. 
The  case  waa  tried  befbre  Mr.  Justice  fSy* 
and  he  held  the  paytoent  had  such  effect  but 
on  appeal  (18  Oh.  Dir.  589)  tbe  master  of  tbe 
Sir  Gemve  Jesad,  and  the  lorda  Jaa- 
tlcee,  Sir  William  Ballol  Brett  and  Sir  John 
Etolker,  bdd  ttie  other  way^rtbat  It  did  not 
remoye  the  bar  of  the  statute  as  to  the  mort- 
gagor. Tbe  reasons  given  were  that  the 
mortgagor  could  not  iverent  Uie  payment 
however  much  be  might  have  disapproved  of 
It  at  the  tdme;  and  that  It  waa  a  payment  of 
rent  and  as  rent  and  not  as  a  i>ayment  on 
tin  m(ntgage  for  the  benefit  of  tbe  mcvt- 
gagor,  either  as  prindpal  or  intoest  Ina» 
much  as  such  paymoita,  to  ranove  the  bar 
of  the  atatnte,  must  have  tbe  effect  of  an  ac- 
knowledgment of  the  d^t  w  a  new  promisa. 
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they  sboaM  be  made  some  person  who 
bad  the  rli^t  to  acjfcnowledce  the  debt  or  to 
make  the  new  jvomlB^— ^tber  the  mortgagor 
«r  Ua  autbMlied  agent  In  ap^leatlon  to 
ttito  case,  the  srantee  had  tbe  ri^t  to  make 
pttTnents  for  hlmMitt  to  sare  Ida  land,  bat 
had  no  right  to  make  wmA  paTmaata  tor  and 
on  behalf  of  the  mortcagor,  as  an  acknowl- 
adgment  of  hla  debt,  or  as  a  new  promise 
on  hla  part  -  Oonrersely:  "A  mortgagor  who 
aeUfl  the  land  auhjeet  to  the  mortgage  can- 
not, by  his  sobseqnent  acknowledgment  or 
payments  of  Interest,  ton  the  statute  as  to  his 
grantees."  Ixird  t.  Morria,  18  OaL  48a-4U0; 
Zda  Y.  Carnahan.  83  Mo.  86;  Sc2imacker  r. 
Slbert  18  Kan.  104;  Daj  t.  Baldwin,  84 
Iowa,  380;  Newbould  t.  Smith,  83  Ch.  DIt. 
127:  13  Amer.  &  Bag.  Enc  Law.  761.  In 
snch  cases  It  seems  clear  that  neltb^  the 
mortgagor  nor  the  grantee,  by  acknowledg- 
ment or  payments,  can  remore  the  bar  of  the 
sutnte  as  to  the  othw.  The  mUng  of  the 
drcolt  qourt,  refusing  to  order  a  personal 
judgment  against  the  defendant  Shepherd 
for  any  deficiency  after  sale  of  the  mortgage 
premises;  was  not  erroneoss,  and  the  Judg- 
ment; without  such  order,  is  correct  The 
Judgmoit  o£  the  circuit  coort  Is  afflrmed. 


BLODOBIT  r.  McMURTBY  at  al. 
(Bnpreme  Coort  of  Nebtasks.  Feb.  6. 18M^ 
Quianxa  Trru— pLunutos. 
l.In  an  action  having  for  Its  object  the 
deelaratioD  of  a  tmnt  In  land  !d  favor  of  the 

ealntiff,  and  the  quietiagr  of  title  in  him,  it 
IncaiubeDt  upon  the  plaiotlS  to  affinnatlTe- 
eetabllah  an  eqiduble  title  in  himself,  and, 
he  fiUl  to  do  BO,  the  nature  of  defendant's 
title,  or  the  existence  of  any  title  In  defendant, 
la  immaterial. 

2.  Under  the  Code,  two  or  mora  defmus 
can  be  interposed  to  the  same  canse  of  action, 
provided  they  are  not  inconaistent  with  one  an- 
athM>;  and  they  are  not  inconsistent  anless  the 
proof  of  one  aeceaaarily  disproves  the  other. 

3.  A  plea  of  estotipel  may  be  j<aned  with 
a  general  denial  when  the  averments  hj  way 
oiC  estoppel  are  not  Inconsistent  with  snch  denial. 

4.  The  ooadnsion  of  the  court  In  the  former 
mdnlon  In  thia  case  <52  N.  W.  706.  34  Neb. 
782)  aa  to  the  snffidency  of  the  evidence  reaf- 
Snnsd. 

(BylUbna  by  the  Court) 

On  rehearing.  Affirmed. 

r<H'  former  report  ^e  62  N.  W.  700. 

H.  H.  Blodgett,  In  pro.  per.  J.  R  Webster. 
Harwood,  Amea  4b  KaDy,  and  Reese  A  GHka- 
am.  for  appclleea 

XRYINBI,  O.  An  t^dnlon  affirming  tlw  jndg* 
ment  of  the  district  conrt  was  filed  June  11, 
1882,  snd  la  reported  in  84  Neb.  782,  02  N. 
W:  708,  where  a  snffldoit  statement  of  the 
Issoea  win  be  found.  The  case  la  now  pre- 
sented npmi  a  rehearing.  The  aigument  of 
the  appelant  upon  the  rehearing  Is  directed 
chiefly  to  questions  of  ftcL  Neaiiy  all  the 
legal  prtqnsltlons  presented  require  toe  fbxtr 
applicatifHi  a  determination  of  the  facts  out 


trary  to  the  general  finding  of  the  district 
conrt  In  tscfos  of  the  defoidants.  The  evi- 
dence has  been  re-examined  carefully  with 
relatlcm  to  the  argument  upon  the  rehearing. 
A  detailed  review  of  the  proof  would  be  of 
no  svvlce  to  the  profestfc»  or  the  public, 
and  will  not  be  made  In  thia  opinion.  Upon 
the  subject  of  the  trust  we  are  entirely  aatla- 
fled  with  the  statement  made  by  Maxwell,  J.^ 
speaking  for  the  court.  In  the  farmer  opinion, 
that  "the  testimony  fsils  to  eiCahllBh  a  tmst 
hi  a  clear,  un^vdvocal  manner;  that  Mc- 
Murtry  denier  It  In  tota^  both  In  his  pleadinga 
and  testimony;  and  there  are  matters  con- 
nected with  the  testimony  introdooed  on  be- 
half of  the  plaintiff  that  are  not  astlsfltctorily 
ezpkilned,  and  left  the  ereatlan  of  the  alleged 
trust  In  doubt  It  Is  sufficient  to  say  tha4 
the  judgment  is  not  clearly  against  the 
w^ght  of  the  evidence."  Uixm  the  Issues  In 
regard  to  the  existence  of  a  tmst  the  anrfiwy 
of  the  district  court  In  t&vm  of  the  defend- 
ants must  tharefore  be  sustained. 

It  Is  argoed  by  appellant  that  the  thto 
proved  by  UcMurtry  waa  not  that  aUeged 
In  his  answer.  Both  by  objection  made  upurn 
the  trial  to  the  evidence  and  tn  the  argument 
appellant  claims  this  aa  an  estoppd  against 
McMurtry's  asserting  title  oootrary  to  tha 
title  alleged  In  his  pleadlags.  Tb»  obiectloaa 
and  argument  really,  bowerer,  raise  a  qneB> 
tlon  of  variance  between  the  pi^nflfng  and 
the  proof.  But  it  It  not  neesssaxr  to  consider 
these  Questlims,  tor  the  rsasm  that  HcMur- 
try  aaked  for  no  afflrmatlTe  reUsC;  and  » 
was  incumbent  uptm  the  piaiwtMT  to  estabUsb 
tltie  in  hlms^.  This  he  failed  to  do,  and  the 
proof  of  McMurtry's  tifle  is  ImmatettaL 

Upon  the  Issues  betwem  the  plaintiff  and 
the  defendants  Boggs  and  Holmes,  the  fiiUure 
of  proof  to  establish  a  trust  would  be  cw- 
dUBlve  In  favor  of  the  defendantr  also.  Ir- 
respective of  their  plea  of  eatoppeU  uniass  «ie 
argument  now  made  by  appellant  la  well 
founded.  That  argument  la  that  the  plea  of 
estoppel  Is  a  confession  of  the  cause  ot  ac- 
tion, and,  if  the  estoppel  tails.  Judgment  fol- 
lows in  due  courm  against  the  defendant  In 
suppOTt  of  this  doctrine  appellant  cited  Hcr^ 
man.  Estop,  p.  1416;  WhittemcM^  v.  Stephens, 
48  Mich.  S74,  12  N.  W.  8Ba  Herman,  at  the 
place  dted,  is  treating  of  a  particular  class  of 
pleas  by  way  <tf  estoppel,  and  the  only  au- 
thority cited  by  him  in  support  of  the  doc- 
trine ha  iajm  down  Is  tiie  MlcUgan  case 
dtod  by  appellant  niat  case  la  not  in  point. 
That  was  a  suit  upon  a  promlssoiy  note  under 
the  c(nnmon-law  practice;  At  first  the  goi- 
eral  Issue  was  pleaded;  then  there  was  a 
plea  puis  darrdn  continuance,  arming  a 
comporttion  under  the  bankrupt  act  The 
pleadings,  taken  together,  showed  a  dear  de- 
parture, and  the  court  waa  eTidently  very 
much  p«i)lexed  as  to  how  th^  should  be 
treated.  The  plea  puis  darrein  continuance 
was  said  to  approach  nearer  a  idea  in  estop- 
pel than  anything  else,  but  was  held  bad  for 
that  purpose;   Then  it  mui  held  that  It 
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amounted  to  an  abandooment  of  the  former 
plea,  and  tli«efore  Judgment  followed. 
Tbem  la  no  doubt  tbat  this  conclusion  was 
correct  The  plea  was.  In  effect,  one  in  con- 
fession  and  arcddance,  and  entirely  Incon- 
sistent with  the  general  Issue.  The  general 
proposition  stated  in  the  syllabas  that  a  plea 
at  estoppel  admits  the  cause  of  acti<m  went 
oitirelr  beyond  the  facts  of  the  case  and  the 
language  of  the  opinion.  We  have  been  un- 
able to  find  aii7  case  holding  that  a  plea  of 
«stoppd  in  pais  cannot  be  Joined  with  one 
amounting  to  a  travave,  whwe  the  two  are 
not  in  their  natores  Inconsistent.  Here  they 
are  not  inconsistent  Boggs  and  Holmes,  in 
the  flrst  place,  doiy  all  the  aUegations  of  the 
petition  necessary  t<x  the  estabUsbmoit  of  a 
trust  In  the  land,  and  thra,  by  way  <rf  farther 
^efense^  allege  that  at  the  time  of  tbelr  pni^ 
chase  of  the  land,  and  before  the  payment  at 
the  omslderatlon,  they  applied  to  tbe  plain- 
tiff for  infcarmatlon  conconlng  the  title,  and 
wer&  then  told  and  assured  by  the  plaintiff 
that  E.  Mary  Gregory  bad  full  anthwi^  to 
sell  and  ocmTey  the  land,  and  they  received 
their  cwTeyance  in  reliance  upon  such  state- 
ment There  Is  no  inconsistency  between 
these  two  defoises.  Under  tiie  Code  It  Is 
Armly  established  that  two  defenses  are  in- 
consistent only  when  the  proof  of  one  neces* 
sarlly  dlsprores  the  oth«-.  Two  statements 
are  not  Inconslgtent  when  both  may  be  tm^ 
and  both  may  be  joined  under  the  Coda 
Maxw.  Code  FL  897.  Bocgs'  and  H<dine8* 
plea  of  estoppel  did  not  conflict  with  their 
general  denial,  and  do  trust  was  estaUlsbed 
as  against  them.  Judgment  aArmed.  The 
other  commissiopers  concur. 


BBDFIBLD  t.  BTATB. 
<8amnie  Court  of  NebrsAa.  Feb.  6^  iSM.) 
Raps— SuTPiciBKOT  or  Stidbkcc. 
Where  the  only  qnestloD  presented  wai 
«s  to  the  sufficiency  of  the  eTideace  to  sastaln 
the  verdict,  and  there  is  found  ample  eridence 
In  Its  support,  the  Judgment  of  the  district 
«onrt  must  be  affirmed. 
(Syllabus  by  the  Court) 

Error  to  district  court,  H<dt  county;  Ktn- 
jLSld,  Judge. 

Charles  Redfleld  was  conTtcted  of  rape, 
and  brings  errcn*.  Affirmed. 

R.  B.  Dickson,  for  plaintiff  in  otw.  Geo. 
H.  HastlngB,  Atty.  Gen.,  and  B.  W.  Adams, 
the  Stata 

RYAN,  C  The  plaintiff  In  error,  a  mar- 
ried man,  was  tried  in  the  district  court  of 
Holt  county,  and  found  guilty  of  tbe  crime 
•of  rape,  committed  upon  tbe  person  of  Min- 
nie Muesch.  At  the  time  the  crime  charged 
was  committed,  the  victim  was  of  the  age 
-of  14  years.  The  only  question  argued  In 
this  court  Is  that  the  evidence  did  not  sus- 
tain the  verdict   On  behalf  of  the  plaintiff 


in  «T<x-,  the  testimony  was  In  proof  at  raeh 
a  condition  of  drunkennoBs,  at  the  time  of 
the  alleged  offense,  as  to  render  physically 
impossible  the  crime  charged.  Probably 
owing  to  a  limited  knowledge  of  the  Bins- 
llsh  language,  tlie  testimony  of  the  prooecnt- 
Ing  witness  was  given  in  such  terms  as  to 
preclude  its  reproduction  In  print  exc^Ki 
po-hape.  In  the  brief  tar  plaintiff  In  onrar, 
whtfeln  It  Is  given  with  great  anMuent 
gusto.  This  tcstlmooy,  bowerer,  was  straight- 
forward and  conyincing,  and  was  corrobo- 
rated by  otlier  evidence;  the  aggregate  b»- 
Ing  amply  snffldent  to  snrtaln  tbe  ja^Uet  of 
the  Jury.  The  Judgment  of  tbe  district  ooort 
Is  affirmed.  The  other  commisiionera  con- 
cur. 


DILLON  V.  STATB. 
(Supreme  Court  of  Nelmska.  Feb.  C,  ISML) 
Cbimikal  Law— Appbu^Whbx  Libs. 
In  order  to  secure  a  review  in  thiB  oonrt 
of  alleged  errors  occurring  at  the  trial*  meA 
errors  most  be  pointed  oat  in  a  motion  for  a 
new  trial,  addressed  to  the  district  coort,  and  a 
ruling  obtained  thereon. 
(SyUalniB  by  the  Court) 

Dmr  to  district  court,  Fnmaa  ooonty. 
Welly,  Judge. 

Jabe  DlUou  was  convicted  of  an  aasauli 
with  Intent  to  do  great  bodily  lAjury,  and 
brings  error.  Affirmed. 

0.  C  Flansburg,  for  plaintiff  In  errw.  Geo. 
BL  Hastings,  Atty.  Gen.,  for  the  State. 

POST.  J.  At  the  April.  1808.  term  of  tbe 
district  court  of  Furnas  county  tbe  plaintiff 
In  error,  Jabe  Dillon,  was  convicted  of  the 
crime  of  assault  with  Intent  to  Inflict  great 
bodily  injury,  and  which  he  now  seeks  to  re- 
verse by  means'  of  a  petition  in  error  ad- 
dressed to  this  court  In  his  petition  numer- 
ous errors  are  alleged,  all  of  whldi  refer  to 
rulings  during  the  trial  before  the  district 
oourt  We  find,  accompanying  the  tran- 
script, a  paper  entitled  "Motion  fw  a  New 
Trial."  in  which  the  grounds  stated  are  sub- 
Btantlally  the  same  as  those  assigned  in  the 
petition  In  error.  It  does  not  appear,  how- 
ever, to  have  been  filed  In  the  district  court 
nor  Is  there  anything  In  the  record  to  Indi- 
cate that  it  was  ever  passed  upon  by  thai 
court  The  settled  rule  Is  that,  in  order  to 
secure  a  review.  In  this  court,  of  alleged  er- 
rors occurring  at  the  trial,  such  mUngs  mnsi 
be  assigned  In.  a  motion  for  a  new  trial,  ad- 
dressed to  the  trial  court,  and  a  ruling  ob- 
tained thereon.  See  Gibson  v.  Arnold,  S 
Neb.  186;  Slmpscm  v.  Gre«g,  Id.  238;  Har- 
rington V.  Latta,  23  Neb.  81,  36  N.  W.  3«4. 
Miller  V.  Antelope  Co..  35  Neb.  287,  62  N.  W. 
1116.  It  foUows  that  the  petition  in  error 
must  be  dismissed,  and  tbe  Judgment  of  the 
district  court  affirmed.  The  otlw  Jndgcb 
concur. 
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FIRST  NAT.  BANK  OF  OMAHA  T.  KRUO. 
(Saiveme  Court  of  Nebraaka.  F«b.  6, 1884.) 
SurnoiiMOT  or  BriDmox. 
Thero  bdnr  no  qneation  of  law  inTcdTod 
in  the  c<msideratioo  of  this  caae,  the  ATidonee 
«xA  mined,  and  held  to  support  the  mdict. 
(Srllaboa  by  the  Court.) 

Brror  to  district  court,  Douglas  coonty; 
mrlnefe  Jndge. 

Actkm  by  John  A.  King  against  the  First 
Natlooal  Bank,  of  Omaba.  Then  was  judg- 
ment tot  plaintur»  and  dtf  wdant  brings  er- 
ror.  Affirmed. 

Oongdon  &  Glarfcson  and  Isaac  B.  Cong- 
d<»i,  for  plaintiff  in  error.  Mtsrts  A  Be«k- 
nian,  for  defendant  In  error. 

RAGAN,  C.  In  April,  1889,  George  Schroe- 
<ier  &  Co.  were  the  proprietors  and  operat<H« 
of  a  cold  storage  warefaonae  In  Omaha,  Neb. 
About  the  2lBt  day  of  June  of  that  year, 
Jfdun  A.  Kmg  stored  with  Scbroeder  &  Oo. 
400  cases  of  eggs,  which  Schroed^  &  Co., 
tor  a  con^deratlon  agreed  to  be  paid  by 
Kmg,  agreed  to  keep  In  a  room  in  said 
warehouse  until  the  end  of  the  storage  sea- 
son, December  81st  The  eggs  were  to  be 
kept  In  a  room,  the  temi>erature  of  which 
sbould  not  exceed  88  degrees,  and  which 
room  was  to  be  kept  free  from  moisture.  On 
the  9th  day  of  September  of  that  year,  tbe 
First  Nattonal  Bank,  by  virtue  of  a  chattel 
mortgage  glvoi  it  by  Sduroeder  &  Oow,  tCK^ 
possesion  of  said  warehouse  and  Its  oni- 
tents,  and  remained  In  the  posaoaaion,  and  <^ 
erated  the  same,  until  about  the  25th  <tf  Se^ 
tember.  The  eggs  which  Kmg  had  stored 
In  said  warehouse  were  found,  about  the 
last  of  October,  1888,  to  be  In  a  bad  cmdl- 
tlon,  and  practically  unsalable  In  the  Omaha 
maiket  About  the  middle  at  Novemba 
following,  Kmg  took  tbe  eggs  out  of  the 
warehouse,  and  shipped  them  to  New  York 
City,  and  there  diq>oaed  <a  thou  at  a  loss. 
Bs  then  brought  tbis  suit  against  the  First 
Natkmal  Bank,  fu  damages  which  be  al- 
lege be  had  sustained  reason  of  the 
bank's  failure  while  In  possession  of  said 
warehoose,  to  keep  the  ro«n  in  which  his 
eggs  were  stored  properly  supplied  with  Ice^ 
and  at  a  sultaUe  tempoature  for  iweserrlng 
his  ^gs,  and  In  not  keeping  said  room  In 
which  the  egg»  wwe  stored  free  from  mols- 
ture,  by  reason  of  whloh  the  eggs  became 
wet,  soiled,  and  mildewed,  and  injured. 
Thexe  was  a  trial  to  a  Jury,  and  a  verdict  In 
favor  ot  Krug,  and  the  bank  brings  the  caae 
here  tcx  review. 

The  imly  error  alleged  is  that  the  verdict 
Is  not  supported  by  the  evldmce.  We  liave 
carefully  read  and  studied  the  entire  record, 
and  have  been  lilghly  Interwted  In  the  evl- 
dence^  but  certainly  cannot  say  that  the  ver^ 
diet  Is  unsivparted  tbe  evidence,  or  con- 
trary  tha«to,  or  against  the  weight  of  the 
•vldoice.   The  case  was  admirably  man- 


aged by  counsel  im  both  sides,  and  the  ques- 
tion of  fact  in  the  case  fiilrly,  and  in  aU  re- 
spects pr(q;iwly,  submitted  to  the  jury.  It 
would  subserve  no  useful  purpose  to  ijoote 
the  testimony  at  length,  or  to  quote  any  of 
it.  It  might  be  inatrnctive,  as  a  lecture  on 
bow  to  proporly  store  and  preserve  eggs, 
and  aflwd  useful  informalion  as  to  what  1b 
meant  by  "firsts"  and  "candling,"  but  the 
docket  of  the  court  is  too  badly  crowded  for 
us  to  thus  consume  the  time  that  should  be 
devoted  to  the  constd»ati(»i  of  other  eases. 
Tbate  is  no  question  of  law  involTed  In  the 
case,  snd  we  are  all  of  the  oi^nton  that  the 
judgment  at  tbe  court  b^w  must  be  af- 
firmed, and  It  Is  BO  ordered.  Affirmed. 

RITAN,  0^  and  the  judges  concur.  IR- 
VINE!, a,  havtog  presided  at  the  trial  be- 
low, took  no  part  In  tbe  consideration  here. 


FRSUONT,  S.  ft  U.  Y.  B.  OO.  v.  MAT- 
THIB& 

(Supreme  Court  at  Nebraska.    Feb.  0,  1884.) 

COIIDBMKATIOK   FKOOIIDINOS  —  PiTITIOIT  -  Ds- 
BCBimoiI— AMBNDMBNT. 

1.  A  oonnty  Jndgek  In  a  proceediDg  by  s 
railroad  company  to  acquire  tae  right  of  way 
by  condemnatloQ,  maj  require  the  petition  pre- 
aented  to  him  to  be  amended  lo  as  to  contain 
a  more  specific  deacriptlon  of  tbs  property  whicb 
it  li  looght  to  apimn^ate. 

2.  A  condemnation  proceeding  will  not  be 
declared  void  In  a  subsequent  action  by  a  land- 
owner who  had  jiotice  thereof  In  the  manner 
provided  by  law,  on  the  sole  groimd  that  the 
property  described  In  the  petiaon  la  the  tract 
through  which  the  road  la  located,  and  not  the 
particolar  part  thereof  apprt^riated  tor  ri^t  of 
way  purposes. 

3.  Where  a  petition  for  appralsos  to  aaaesa 
damage  on  aocount  of  the  appropriation  for 
right  of  way  parposes  <^  a  strip  100  feet  wide 
tocon^  a  rardcidar  tract  ttf  land  refers  for  a 
more  specinc  descriptlw  to  an  aceompanying 
I^at,  which  shows  the  location  of  the  road 
throoi^  such  tract,  but  without  letters  or  fig- 
ures to  indicate  courses  and  Stances,  such  de- 
scription will  be  kdd  suffident  when  assailed  In 
a  coilatoral  proceeding. 

4.  The  conclusion  announced  on  a  former 
hearing  of  this  case  N.  W.  688,  8B  Neb.  48) 
adhered  ta 

{Syllabus  by  the  Court.) 

On  rehearing.  Affirmed. 

For  former  report,  see  62  N.  W.  688^ 

POST,  J.  An  opinim  was  ^led  In  this 
case  at  the  January,  1882,  tenu.  See 
mont,  B.  &  M.  V.  R.  Go.  v.  Mattbles.  35 
Neb.  48,  fi2  N.  W.  686.  Subsequently  the 
writw,  bdlevlng  that  the  question  of  the 
valldl^  of  the  condemnation  i»oceedlng  re- 
lied upon  by  the  railroad  company  had  not 
rocelTed  the  careful  consideration  to  which 
It  was  aitifled,  suggested  a  rdiearlng,  whitib 
was  accwdln^  wdoed.  Assisted  by  able 
argnmento  and  briefs,  we  have  patlmtly 
reexamined  that  question,  and  are  entire- 
ly satisfied  with  the  conduston  reached  on 
the  former  hearing.   There  appears,  from 
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a  casnal  oaunlnation  of  the  antborlties,  to 

be  an  IrreooncUable  conflict  of  opinion  as  to 
tbe  aescrlptloa  essential  in  order  to  confer 
JurlsdlctlMi  upon  the  court  or  other  officers 
authwized  to  award  damages  In  this  class  of 
cases.  But  from  a  careful  ezamlnaflon  of 
the  cases  tbe  apparent  conflict  1b  found  to 
be  due  In  a  large  measure  to  a  direrslty  of 
laws  regnlatlng  the  appropriating  of  private 
property  In  the  exercise  of  Uie  right  of  emi- 
nent domain.  In  the  earlier  cases  it  la  ob- 
serraNe  that  hy  the  general  laws,  as  well 
HH  special  charters,  the  condemnation  pro- 
ceeding had  the  effect  of  a  deed,  and  upon 
payment  of  tbe  damage  awarded  the  title  of 
the  property  acquired  was  vested  In  the  cor- 
poration or  other  agency  of  the  state,  and  the 
damage  of  the  own^  was  limited  to  compen- 
sation for  the  property  actually  taken.  The 
reasons  upon  which  those  dedstons  rest  are 
wanting  in  this  state,  wh^e  the  damage  In- 
cludes not  alone  the  value  of  the  property 
taken,  but  Injury  to  the  entire  tract  Strict- 
ly speaking,  the  proceeding  under  our  stat- 
ute is  to  determine  the  amount  of  the  In- 
jury to  the  landowner's  propoty,  whatever 
may  be  the  extent  thereof,  and  of  which  the 
value  of  the  propoly  actually  taken  Is  bnt 
an  element  It  would  aeem,  therefore,  that 
a  petition  descrlMng  the  tract  or  body  of 
land  which  la  the  subject  of  tbe  contro- 
rersy  Is  suffldent  to  give  the  county  Judge 
Jurisdiction,  although  the  fraction  thereof 
sought  to  be  appropriated  may  not  be  de- 
scTlbed  with  technical  accuracy.  We  are  not 
aware  that  a  description  tiie  charactv 
of  the  one  under  consideration  has  ever  been 
tield  Insufficient  In  a  strictly  collateral  pro- 
ceeding.   In  each  of  the  cases  cited  by  de- 

i  fendant  In  error,  with  the  single  exception, 
we  believe,  of  State  v.  ArmeD.  8  Kan.  288, 

.  the  question  arose  In  a  direct  proceeding. 
And  in  the  nception  named  the  controversy 
Involved  the  extent  of  the  right  acquired, 
and  not  the  validity  of  the  condemnation. 
It  will  be  conceded  that  the  powers  exer- 
cised by  tbe  county  Judge  In  this  proceeding 
are  special  and  limited,  and  uot  In  accord- 
ance with  the  course  of  tbe  common  law, 
bnt  It  is  quite  as  well  settled  that  his  Judg- 
ments and  orders  cannot  be  assailed  Indi- 
rectly on  account  of  mere  errors  or  Irregu- 
larities. Blafdc,  Judgm.  260.  The  property 
described  in  the  petition  is  "the  right  of  way, 
one  bnndred  feet  wide,  over,  serosa,  and 
through  the  •  •  ♦  northeast  quarter  of 
tbe  southeast  quarter  of  flection  No.  thirty- 
six,  township  No.  fifteen,  range  No.  twelve 
east,  •  •  •  all  of  the  above  property  be- 
ing fully  described  and  marked  by  red  lines 
on  the  plat  hereto  attached  and  marked  'Ex- 
hibit B,'  and  made  a  part  tha*eof.  The  fol- 
lowing named  persons  have  and  claim  title, 
ownership,  and  Interest  In  the  above^escrlb- 
ed  real  estate,  to  wlti  •  •  •  C.  Matthles." 
Tbe  prayer  of  tbe  petition  Is  that  "the  com- 
missioners heretofore  summoned  be  directed 
to  inspect  said  real  estate,  and  assess  the 


damages  which  tbe  owners  or  parties  Inter- 
ested therein  shall  sustain  by  the  appropria' 
tlon  tbereot  to  the  use  of  said  company  as 
aforesaid."  On  the  28tb  day  of  May,  1887, 
notice  in  writing  was  given  tbe  defendant 
In  error  that  on  the  10th  day  of  June  follow- 
ing said  "commissioners"  would  assess  Us 
damages  for  the  appropriation  of  tbe  right 
of  way  through  his  premises,  as  tbe  same 
was  then  staked  out  and  located.  Assumliig 
the  above  description  to  be  less  specific  than 
contemplated  by  law,  objection  tn  tbat 
ground  comes  too  late  when  made  for  the 
first  time  after  the  damage  has  been  aaseas 
ed  and  the  road  constructed.  It  cannot  be 
said  that  there  is  not  available  to  the  lanff- 
owner  In  such  cases  an  adequate  remedy  by 
direct  proceeding.  Without  doubt,  the  coun- 
ty Judge  Is  authorized  to  eierdse  the  same 
control  ov^  the  warrant  or  commission  to 
the  appraisers  as  over  any  other  process  is- 
sued by  him.  If  the  auctions  of  the  pe- 
tition are  Indefinite,  an  amoidmeot  may  be 
allowed,  and,  if  there  is  no  authority  for  the 
Issuing  of  the  writ.  It  may  be  quashed,  and 
set  aside,  upon  the  motion  of  one  advosdy 
Interested;  and,  although  the  writ  of  cer- 
tlOTari  has  been  alx^shed  In  this  state,  the 
district  court  may  still  compel  the  proceed- 
ings of  an  Inferior  tribunal  to  be  certified  up 
for  review.  An  Instructive  case,  and  one 
airecHy  In  point,  Is  Railroad  Co.  v.  Prentice. 
IS  Ohio  St.  373,  which  was  an  action  lo  re- 
cover for  tbe  value  of  a  strip  of  land  100  feet 
wide  across  lot  15  In  RIvw  tract  No.  87.  The 
railroad  company  relied  upon  a  condemna- 
tton  of  the  premises  for  right  of  way.  The 
description  shown  by  the  record  Introduced 
In  evidence  was  "fifty  feet  wide  on  each 
flide  of  said  railroad  as  last  surveyed  through 
•  •  *  lots  11,  12,  13,  14,  and  15,  sabdlvls- 
!on  or  River  tract  No.  8T."  In  holding  the 
foregoing  description  sufficient,  Sntliff,  C  J., 
says:  "The  authorities  will  be  found,  I  ap- 
prehend, less  strict  In  requiring  definite  de- 
scriptions of  roads,  where  the  question  Is  not 
made  until  after  the  road  bos  been  opened 
and  In  use,  than  In  those  cases  whore  the 
question  as  to  the  locus  In  quo  has  beeft 
raised  In  limine."  In  Lower  v.  Railroad  Co., 
69  Iowa,  663,  18  N.  W.  718,  tbe  land  con- 
demned was  50  feet  on  each  side  of  the  cen- 
ter of  the  railroad  track  "as  the  same  !• 
located,  staked,  and  marked."  This  was  held 
a  sufficient  description  In  a  collateral  pro- 
ceeding, although  It  did  not  in  all  respects 
correspond  with  the  land  described  In  the 
notice  of  oondemnatloiL  Our  views  are  sup- 
ported'also  by  the  following  cases:  City  of 
atephenvllle  v.  Overby,  (Tex.  Ctr.  App.)  22 
S.  W.  121;  Cory  v.  Railway  Co.,  100  Mo.  288. 
13  S.  W.  346;  Chicago,  M.  A  St  P.  Ry.  Co. 
V.  Randolph  Town  Site  Co.,  103  Mo.  461,  15 
S.  W.  437.  In  the  ease  of  Trestw  v.  Rail- 
road Co.,  33  Neb.  171,  40  N.  W.  1110,  the 
petition  which  was  held  sufficient  contained 
the  following  description:  "The  N.  S.  B. 
)&,  of  N.  B.  M,  section  24,  Tp.  10^  R.  «  B.,  100 
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fwt  wide  tlmnisli  tbe  same."  And  alttumgh 
BO  referraice  1b  nude  In  tbe  lyllatras  to  tbe 
■nffldcficr  of  tbe  deecrlptloa,  tbat  qnoBtkn 
was  presented  by  tbe  rec<vd  and  was  ert- 
deatlr  determined,  as  appears  from  the  tcA- 
towing  language  used  bj  tbe  preaeot  chltf 
Jnrtlce  on  page  185,  S3  Neb.;  and  page  ItiSK 
48  N.  W.:  "Tbe  petition  presented  to  tiie 
oounty  Judge  In  every  respect  oomi^led  wltib 
the  statute  rdatlve  to  tbe  appropriation  of 
veal  estate  for  right  of  way  pnrpoaes."  Our 
conchiskui  Is  that  th»  petition  was  soffltdoit 
«A  give  the  eonnty  Judge  Jurlsdlcttoo,  and 
ttM  condeninaticm  proceeding  la  a  auffl- 
dent  Jostlflcation  of  the  treivoM  alleged.  In 
this  actloD.  The  judgment  of  the  district 
osort  Is  therefore  rerersed.  Tbe  other  Judges 
concur.  Beraned. 


DOTLE  r.  HOLLAND  et  al. 
(Supreme  Court  of  Nebraska.    Feb.  6,  1894.) 
UsrHT— Kffect  ox  Uokioaos. 

1.  On  September  17,  1887.  plaintiff  loaned 
the  defendants  $000  for  one  ^ear  at  12  per  cent. 
Interest,  tbe  defendants  giving  their  note,  ge- 
enred  by  mortgase,  for  $872,  tbe  same  being 
the  sum  bcarowed  and  one  rear's  interest  tbere< 
on,  payable  in  one  year  from  date  tbereof,  witb 
8  per  cent,  from  maturity.  In  an  action  to 
foredose  the  mortgage  it  was  Add  that  the 
contract  was  usurious. 

2.  It  Is  a  weU-<ettlad  rule  that  where  the 
original  loan  is  usurions,  OTery  labseaaent  ex- 
tension of  the  Bsme,  even  at  a  lawful  rate  of 
interest,  la  likewise  tainted  with  the  vice  of 
usury. 

(SyUabus  hj  the  ConrtO 

Appeal  from  district  court,  Saline  coun^; 
Hastings,  Judge. 

Action  by  James  Doyle  against  Mary  F. 
Holland  and  Lawrence  Holland  to  foreclose 
a  mortgage.  There  was  a  decree  for  a  part 
only  of  the  amount  claimed,  and  plalntlft 
appeals.  Affirmed. 

Abbott  &  Abbott,  for  appellant  Palmar 
ft  Hendee.  for  appellees. 

NOBTAL.  O.  J.  Tbia  was  an  action  to 
forecloee  a  real-estate  mortgage.  Tbe  de- 
fendants Interposed  tbe  defense  of  usury, 
wblcb  was  snatatned  by  the  trial  court,  and 
a  decree  of  foreclosure  and  sale  was  entered 
for  the  amount  of  the  loan,  leas  payments 
wblcb  had  beoi  made.  PlalntlflT  appeals. 

The  twtimooy  on  both  aides  agrees  that  the 
defendants  borrowed  of  the  plaintiff  f600 
OD  the  17th  day  of  S^tember,  1887,  at  12 
per  cent  interest  for  one  year.  To  secure 
tbe  payment  of  the  loan  they  gare  their 
promissory  note,  calling  for  $672,  due  in  one 
year  from  date  tbereof,  at  8  per  cent  in- 
terest from  maturity;  also  a  mortgage  upon 
real  eetate.  The  sum  of  $600,  and  no  more, 
was  received  by  the  defendants  on  the  note 
and  mortgage,  and  the  snm  of  972,  by  agree- 
ment of  the  parties,  was  Incloded  In  tbe  note 
as  Interest  on  tbe  9900  for  one  year.  The 


amoont  of  Interest  Mreed  to  be  paid,  btf  ng 
in  cscess  of  the  maximum  rate  allowed  by 
statute,  tainted  the  contract  with  the  rice 
of  usury.  Plaintiff  attempts  to  escape  the 
penalty  of  usury  upon  the  ground  that  at 
the  time  the  mon^  was  bwrowed  and  the 
note  and  mortgage  were  erecntad  it  was 
<ffaU]r  agreed  that  shmild  tlie  defendants  de- 
atre  to  retain  the  money  for  tiie  year  next 
ensuing  after  the  maturity  of  the  not^  th^ 
(»>nld  do  so  by  paying  8  per  cent  tataeat 
for  said  year;  and  that  when  the  loon  be> 
came  due,  at  the  request  of  ^e  defendants, 
the  payment  thereof  was  extended  tar  an- 
otho-  year,  niere  is  a  conflict  In  the  testl- 
mony  whether  tbe  defendants  were  charged 
8  w  10  per  cent  Interest  tot  the  second 
year;  the  plaintiff  tesUl^ttg  that  he  was 
only  paid  $48  Interest  for  tbat  time,  while 
tbe  defendant  lawrence  Holland  testified 
that  he  paid  $60  as  Interest  The  trial  court 
found  that  the  aforesaid  agreemoit  lot  an 
extension  of  the  time  of  inyment  was  not 
carried  out  But  admitting  tbat  defendants 
only  paid  8  per  cent  Intereat  on  the  loan 
for  tiie  second  ycttr,  tbe  contract  was  nevep- 
thdeos  nsmlooa.  PlslntUt  chaiged,  and  the 
defradants  paid,  12  per  cent  on  the  mon^ 
f(n>  the  first  year,  as  all  the  testimony  shows. 
This  made  the  original  contract  nnlawfnl, 
and  the  fact  that  but  8  par  c«it  was  paid  for 
ttie  second  year,  wblcb,  with  the  snm  char- 
ged for  the  first  year,  did  not  exceed  10  per 
cent  per  annum  on  the  loan  fOr,  the  two 
years,  does  not  rtilere  tbe  plalntUT  of  tbe 
poialty  Imposed  hr  law  for  taking  usurions 
Intarest  Nrither  the  note  nor  mortgage  eon- 
talned  any  provision  that  the  loan  yn»  to 
nm  two  years  from  the  making  tba*eof. 
On  the  ocmtrary,  Ibe  money,  by  the  express 
terms  ot  tbe  note  and  mortgage,  was  pay- 
able one  year  from  the  making  of  the  con- 
tract It  is  not  claimed  tbat  any  mistake 
was  made  in  drawing  tbe  papers.  Tbe  al- 
leged oral  contemporaneous  agreement  tbat 
the  note  should  run  two  years,  Instead  of 
one,  as  therein  written,  was  of  no  validity. 
Defendants  bad  the  right  to  pay  off  the  loan, 
If  they  so  desired,  In  one  year  after  tbe  same 
was  made,  and  plaintiff  could  have  enforced 
payment  after  tbe  expiration  of  the  year. 
Whether  the  contract  would  be  usurious  had 
the  note  contained  a  stipnlatlon  that  it 
EAould  run  two  years,  with  Interest  at  12 
per-  cent  for  tbe  first  year  and  8  per  cent 
for  tbe  second,  It  Is  unnecessary  to  decide, 
as  that  is  not  tbe  case  before  tis.  Here  tbe 
money  was  borrowed  for  one  year,  and  no 
longer,  at  an  unlawful  rate  of  Interest.  Tbe 
<»1glnal  contract  being  usurious,  It  is  wholly 
immato'ial  tbat  tbe  payment  o<  the  loan  was 
subsequently  extended  for  another  year 
from  tbe  maturity  of  the  note  at  ^  lawful 
rate  of  Interest.  It  Is  a  rule  well  settled  by 
the  authorities  that  where  the  orlgioal  loan 
is  usnrlons,  every  subsequent  extension  of 
the  same  Is  likewise  tainted  with  tbe  vice 
ot  nsnry.   Nelson  t.  Hnrford,  11  Neb.  465, 
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9  N,  W.  648.  Tbe  decree  appealed  CEom  la 
fully  nutalned  hj  tibe  evidence  and  is  there- 
fore affirmed.  Tbe  other  Judges  nmcnr. 


NICHOLLS  T.  BARNES  et  al. 
(Supreme  Court  of  Nebraska.    Feb.  6,  1804.) 

CoNSTBCOTION  07  LbaSE. 

1.  Where  an  agreement  toe  the  lease  of  a 
[>lece  of  real  efltate  Is  reduced  to  writing,  and 
bears  the  signature  of  the  leasees,  but  not  that 
of  the  lessor,  and  posgeasion  taken  under  such 
agreement  b7  said  lessees,  and  the  payment  of 
rent  made  by  them,  and  by  said  lessor  accepted, 
and  said  lease,  had  It  beion  properly  executed, 
would  hare  been  for  the  term  of  one  year, 
though  payments  of  rent  under  such  agreement 
are  to  be  made  monthly,  kM,  that  said  lease 
is  valid,  as  an  oral  lease  for  one  year,  and  said 
lessees  are  thereby  made  tenants  for  one  year. 

2.  Former  decision  In  thi%  reported  A  N. 
W.  342,  82  Neb.  186,  overruled. 

(Syllabus  by  the  Court) 

On  rehearing.  Berersed. 

Pot  fonnar  oidnlon,  see  ^  N.  W.  8^ 

B.  O.  Eretslnger,  Geo.  A.  Mnrpliy,  A.  O. 
Wlittne7>  va&  A.  H.  Babcock,  for  plataittff  in 
error.  Hngh  J.  Dobbs  and  A.  ^rdy,  for  d»> 
f  oidanta  In  error. 

HARRISON,  J.  An  action  of  r^erln  vaa 
oommenoed  lo  tbe  diatilct  oonrt  of  Gage 
coonty.  Neb.,  bj  W.  D.  Nlchfdls  against 
B.  a  Barnes,  O.  J.  Barnes.  Sndtb  T.  HtH, 
Hugh  J.  Dobbs,  Charles  Hor^uU,  and  John 
Fostor,  tat  tbe  recoToy  of  certain  parsonal 
property,  consisting  of  furniture  and  bonse- 
hoUl  goods;  the  action  1^  him  bdng  founded 
ajfon  bis  rights  imder  an  Instnunent  in  writ- 
liUC  signed  by  Barnes,  of  defendants,  and 
which  was  in  form  a  lease,  with  diattd 
mortgage  clause  Inserted,  and  purporting  to 
secure  the  payment  of  the  rent.  The  term  of 
leasing,  as  set  forth  In  the  instmmoit  was  to 
oommmce  August  20.  1888,  and  to  terminate 
August  20k  "iSSd,  the  rental  to  be  the  sum  of 
9890  for  the  year,  and  paid  monthly  In  ad* 
▼anos^  and  In  sums  as  stated  in  aald  instzn- 
ment  A  statement  of  tbe  ease  was  made 
in  the  decision  of  It  in  tbls  court  tm  June 
80,  1891,  contalnad  In  Nltikolls  Barnes,  82 
Neb.  196,  49  N.  W.  84%  to  wblch  parties  are 
referred  for  a  statemeut  of  the  case.  Thore 
was  a  trial  to  a  Jury  In  the  lower  court,  and 
v^lct  against  the  plalntlfl,  and  Judgment 
on  the  verdict.  The  case  was  brought  btfe 
on  ttror,  and  the  judgment  the  district 
court  affirmed  In  opinion  ot  court  flled  June 
30,  1891.  Nlcki^  Barnes,  sqpra.  A  mo- 
tlwi  for  reheartng  was  filed  August  8,  1891, 
and  rehearing  granted  January  6,  18(K2,  and 
the  case  subntftted  on  brieCi  of  the  parties. 
The  question  decided  on  the  former  hearing 
of  tbe  case  was  in  reference  to  the  validity 
of  the  instrument  of  contract  of  leas^  and  It 
was  bdd  by  this  court:  "That  the  inatrmnokt 
dalmed  to  be  a  lease  not  having  been  ocecat* 
ed  W.  D.  Nidiolla  vested  no  estate  in 
tbe  Barneses."   They  were  cmly  liable  for 


rent  for  the  time  they  actually  occulted  the 
building.  In  the  first  hearing  bk  Uie  caae^ 
tbe  counsel.  In  their  txist,  did  not  can  at- 
tention of  the  court  to  a  formw  dedalon  of 
this  court  in  FrledboflT  v.  Smilb,  18  Neb.  fl^ 
12  N.  W.  820,  and,  In  rendering  the  deeUon 
Id  tbe  caae  at  Ur,  tbe  court  doubtleas  awtr- 
loofced  this  dedston  ot  a  like  or  strnflar  nvm- 
tloD.  At  least;  no  mention  was  made  of  it 
In  the  case  of  Friedhoft  v.  Sndth  appears  tbe 
f<^wing  statement:  "It  appears  fTmn  tbe 
evidence  that  Smith  rented  a  storeroMn  to 
tbe  piwip*iff#  In  error  for  the  period  of  two 
years  from  Ha  1st  dsy  ot  Ifarcb,  1880^  at 
the  rent  of  |40  per  month  payable  montldy; 
ttiat  the  pWntifb  entered  into  possesston  of 
the  prendses,  and  remained  In  possession  un- 
til September,  1880,  when,  during  Smith's 
temporary  absence  from  the  state,  they  aban- 
doned the  premises,  leaving  the  key  with 
Smith's  clerk,  tn  an  adj<rtnlng  store.  SniiUi 
kept  tbe  storeroom  subject  to  tbe  use  and 
control  of  the  plaintiffs  In  error  untn  Unrch 
1,  18S1,  and  then  demanded  the  batance  ot 
the  rent,  which  the  ^IntUb  In  error  rins- 
ed to  pay."  Tbe  syllabus  of  tbe  case  la  aa 
follows:  "A  parol  lease  fcnr  two  years,  ttuogb 
void  by  tbe  statute  yet  If  the  tnunt  enter 
into  posBCsnlMi,  Is  valid  aa  a  lease  for  one 
year."  2faxw^  J.,  In  the  body  ot  the  opin- 
ion, says:  "A  parol  contract  tar  the  leasing 
of  land  for  a  longer  period  than  one  year  la 
void;  that  Is,  there  Is  no  authority  to  make 
the  lease.  But  a  verbal  lease  for  one  year 
is  valid,  and,  if  tbe  tenant  enter  into  pos- 
session under  a  lease,  y<M  tbe  statntc; 
because  not  In  writing,  and  Is  to  psy  rent  at 
stated  periods  within  the  statute,  the  lease 
may  be  valid  for  tbe  Iraigtb  ot  time  the  par- 
tlea  bad  aatharity  to  oiter  Into  ibe  cmtract 
Here  Is  a  lease  for  21  months,  under  Wbidk 
the  tenant  took  poBsession.  The  parties  bad 
authority  to  make  a  leaae  for  12  mimtha,  and 
It  la  only  tbe  excess  that  la  void,  and  it  la 
rolA  only  becanse  of  tba  limitation  upoi  flie 
poww  to  make  the  amtract,  but,  to  tbe  ex* 
tent  of  the  autlu^ty,  the  leaae  is  vslld.  Tbe 
leaae.  therefore,  was  vslld  for  ime  year.  The 
question  whether  the  lease  was  from  mcmth 
to  month,  or  by  tbe  year,  was  pr(q>eriy  sub- 
mitted to  tbe  jury."  The  lease  In  tbe  case  at 
bar,  as  to  the  term  and  payment,  was  ss  fol* 
lows:  "To  have  and  to  hold  the  same  to 
the  said  party  of  the  second  part  from  tbe 
25tb  day  of  Auguat;  1888,  to  the  25tb  day  of 
August.  1888,  and  tbA  aald  party  of  tbe  see- 
mA  jfartt  In  contfderatlim  of  the  leaalng  of 
the  prNoIsea,  as  above  set  forth,  covenants 
and  agrees  with  said  party  ot  the  first  part 
to  pay  the  party  of  the  first  part,  aa  rest 
for  same,  tbe  sum  of  (690,  payatde  as  M- 
lows,  to  wit,  $66  cash,  and  (55  on  the  SBtb 
day  of  Septemhae  next,  and  |BB  on  tb»  IStb 
day  of  each  and  every  numtii  for  the  first  six 
months,  and  to  pay  960  on  the  SStb  day  of 
Mch  and  evtty  month  during  llie  last  half 
of  the  aforesaid  year.  Party  of  the  first 
part  agrees  to  give  parties  of  the  second  par* 
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tbe  first  privilege  of  renting,  ttt  tbe  expira- 
tion of  tbls  lease,  at  whatever  It  will  bring 
In  any  Une  of  buslneu."  Tbe  lease  was  ex- 
ecuted b7  fbe  Bamesea  September  5,  1888. 
Tbla  was  clearly,  and  wttbont  qpiestion,  an 
agreement  between  the  parties  for  a  renting 
of  the  premises  fw  the  term  of  one  year,  and 
tbe  Barneses  took  possession,  held  posses- 
sion, and  paid  the  rent  from  the  ocecutlon 
of  the  lease  to  the  26th  of  December,  1888. 
Tlie  sectUm  of  the  statates  whldi  apiOies  w 
ieasea  Is  as  follows:  "Every  contract  fior 
the  leasing,  tor  a  longtf  period  than  one 
year,  or  fw  tbe  sale  of  lands,  cr  any  interest 
in  lands,  shall  be  void  unless  the  contract,  or 
Bome  memorandum  tbexeot,  be  In  wxltinff 
and  signed  by  the  party  by  whom  tbe  lease 
w  sale  Is  made."  Oomp.  St  c  8%  |  fi.  l%Is 
was  unquestlonaUy  a  lease  tot  <mfi  year,  and 
unobjectionable  as  an  oral  lease  of  the  ]vem> 
ises,  and  not  void,  as  such,  whoi  measored 
the  tenns  at  the  statute  above  quoted. 
The  case  In  18  Neb.  and  12  N.  beftwe  re- 
fared  to,  recogniies,  and  is  decided  vjfcm, 
the  principle  or  rule  that,  whoe  a  lease  Is 
executed  of  an  agreement  for  lease  is  enter- 
ed Into,  and  the  parties  antw  upon  tbe  exe- 
cution of  the  contract,  the  one  by  taking 
possession  of  the  premises,  the  mbjeet  of  the 
contract,  and  paying  the  rent,  and  tbe  other 
tqr  reodvlng  the  rent,  if  the  lease  eoneuted  Is 
votd,  or  tbe  lease  for  which  the  acreemmt 
baf  been  made  is  not  executed,  and,  by  tbe 
terms,  would  have  beoi  tor  osm  year,  or  fw 
more  than  a  ^ar,  at  a  yearly  rental,  vat- 
withstanding  It  may  be  payaUe  monthly,  It 
will  be  held  a  lease  by  the  year,  and  tbe 
touut  a  tenant  by  tlie  year.  We  are  fully 
satlsfled  ttiat  the  dedsion  In  18  Neb.  and  12 
N.  W.  was  right,  and  Biq>ported  by  the 
weight  of  authority  and  reason.  It  Hcdlows 
that  the  farmer  dedsion  In  this  case  must  be 
overruled,  and,  as  this  wlU  occasion  a  new 
trial  of  the  case  In  the  Jower  court,  we  win 
not  examine  or  discuss  It  farther.  The  judg^- 
meat  at  the  lower  court  Is  reversed,  and  the 
case  remanded.  Reversed  and  remanded. 
The  other  judges  concur. 


'  FREE  V.  STUART  et  sL 
(Supreme  Oonrt  of  Nebraska.   Felh  T,  1894.) 

FlXTDBBfl— LaNDLOED  ATTD  TkHANT. 

1.  The  right  of  a  tenant  to  recover  trade 
flxtnres  rnunt  ordlnarUy  be  exerdsed  while 
la  poMeesion  under  hb  lease;  anti  if  he  fails 
to  do  so  it  will  be  lost,  unless,  by  some  agree- 
ment with  the  landlord,  the  right  of  removal  Is 
preaerred. 

2.  Where  a  traant  gives  a  diattd  mortgage 
open  a  building  erected  hj  him  i^on  leased 

e remises,  the  mwtgagee  cannot  remove  the 
oiling  after  the  tenant's  rigbt  d  removal  ex- 
pired. 

(SyUabns  by  tlie  Court) 

Appeal  from  district  court,  Douglas  coun- 
ty; Hopewell,  Judga 

Acti<m  IL  H.  Free  against  Stmut  A 
Bcbemenaky  and  George  W.  Sautter  and  an- 


other to  fcoedow  a  chattd  mortgage^  There 
was  Judgment  for  lOalntlff,  and  detfudants 
Sautter  and  another  appeal.  Reversed. 

Chas.  Offutt  fw  appellants.  Cavanagb, 
Thomas  &  McGilton,  for  appellee. 

NORyAI*  a  J.  This  action  was  brought 
In  the  court  below  by  appellee,  M.  B.  Free, 
to  foredose  a  chattd  mortgage  given  by  the 
defendants  Stuart  &  Schemensky  on  two 
greenhouses  erected  by  them  on  leased  real 
estate  owned  by  appellants,  Gewge  W.  Saut- 
ta  and  Frank  Sautter.  The  cause  was  tried 
by  the  district  court  upon  a  written  agreed 
statement  of  facta,  signed  by  the  attorn^ 
of  the  respective  parties,  of  which  tbe  fol- 
lowing is  a  copy:  "(1)  In  the  spring  of  1888 
the  said  Geo.  W.  and  Frank  Sautter  were 
the  ownm  in  fee  of  a  certain  dw^Ung 
house,  without  outbuildings  and  about  ten 
acres  of  land  surrounding,  In  the  outskirts  of 
the  dty  of  Omaha,  and  within  the  limits  of 
said  city.  That  at  said  time  said  Sautter 
loothars  rented  the  house  and  outbuildings 
only  from  April  1,  1888,  to  March  1,  1880,  to 
the  defoidant  a  SdWDMDSky,  tor  MICfkOfk 
Tbe  rent  toe  this  term  was  paid.  GO  At  the 
end  of  this  term  said  Gea  W.  and  Fravik  Saut- 
ta  rented  tbe  house,  bam,  ordiard,  vineyard, 
and  all  the  land  t<a  one  year  tar  the 
lease  exphing  Bfarch  1, 1890^  and  ot  this  roit 
the  tenant,  Schemensky,  paid  IOSjOO;  leaving 
a  balance  stiU  unpaid  of  $107.0a  ^  At  the 
end  of  this  term,  on  Mardi  8,  UOO^  said  Oeo^ 
W.  and  Frank  Sautter  rented  the  same  prem- 
ises for  another  year  to  said  Schemensky  tor 
$220.00,  the  lease  expiring  March  1,  1801. 
Of  this  rent  there  was  paid  fl8.4a  W  At 
the  ^d  of  the  last  tom  the  taunt,  Sche- 
mensky, held  over  until  May  1%  1801,  at 
which  time  the  tenant  oolt  the  poasesdwi 
and  occupation  of  the  premises,  leaving  a 
total  of  rent  unpaid  ambuntlng  to  tha  sum  ot 
$341.60,  no  part  of  which  has  yet  been  paid. 
(6)  That  in  the  sj^ing  ot  1800  said  Bcbemen- 
aky requested  pomlsMon  of  s^d  Qea  W. 
and  Frank  8autt«,  ownow  of  said  pronisea, 
to  erect  tho-eon  two  buildings  and  a  l)oller 
house,  and  that  the  same  were  erected  dur- 
ing the  spring  and  early  sommer  of  ISOOl 
They  were  erected  by  building  the  same  out 
of  planks  and  posts,  with  the  use  of  glass 
and  saab,  as  is  usually  the  case  In  green- 
houses, the  said  boards  or  planks  being  fas- 
tened to  a  numbor  of  upright  posts  that  were 
Inso'ted  and  fastened  Into  the  ground  for  a 
distance  of  about  two  feet  below  Uie  sor- 
ftice.  The  ftamewwk  was  built  around  stid 
posts.  (6)  That  there  was  lUso  constructed 
in  said  greenhouses  a  boiler  f«-  the  purpose 
of  heating  the  same,  by  bidding  a  brick 
foundation  down  into  tbe  ground,  and  build- 
ing said  bride  up  over  and  around  said  holl- 
ar, leaving  It  stationary,  and  pipes  wa«  at- 
tached to  and  ran  fn>m  said  boilor  through 
the  various  pOTtlims  of  the  house  so  con- 
structed, and  fastened  to  the  said  groay 
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booK,  iB  order  tbertiby  to  condoct  tbe  heat- 
ed water,  and  tor  the  parpoee  of  keying  the 
temperatara  In  a  ccmdltton  reqolred  for 
greenhouses.  The  two  buildings  used  as 
greenhouses  were  ea^  76  feet  long  and  10 
(eet  wide,  and  were  covered  with  glass  and 
sash.  They  were  constructed  by  nailing 
strips  running  from  post  to  post,  and  onto 
ttaose  strips  the  planks  for  the  sides  and  ends 
were  nailed  secnr^;  and  said  houses  and 
boiler  are  still  remaining  on  said  premises 
as  origln^^  conatmcted.  (7)  On  Jan- 
aary  14,  1891,  said  Bchemensky  and  one  Stu- 
art, who  were  partners  as  Stuart  &  Sche- 
■nmAy,  oecuted  to  the  plaintiff  a  chatty 
mortgage,  a  true  copy  of  which  is  attached 
and  made  a  part  of  plalntltTs  petition  hoe- 
In,  and  ttm  same  was  filed  In  the  cAce  odf 
tbe  county  clerk  of  Douj^s  county,  Nel»aa- 
ka,  on  said  14th  day  of  January,  1891,  at 
the  hour  of  8:45  P.  H.,  and  duly  Indexed  In 
said  office,  as  required  by  law  In  case  of  chat- 
tel mortgages,  said  chattel  mortgage  being 
to  secure  the  amount  of  money  stated  tiiere- 
tn;  and  the  amount  now  due  thereon  and  un- 
paid by  said  mortgagors  to  the  plaintiff  Is 
4188.40.  (S)  Said  property  was  leased  for 
the  purpose  of  using  the  residence  sa  a 
dwdling  house,  and  the  land  fw  the  purpose 
of  gardening,  raising  flowers  and  shrubs,  It 
having  been  used  for  this  purpose  for  sevo-- 
al  years  last  past  At  the  time  said  houses 
were  constructed,  there  was  nottilng  said 
tlie  tenant  about  removing  said  greenhouses, 
boiler,  and  boiler  house  at  tbe  expiration  of 
the  lease  w  at  any  other  time.  The  plain- 
tiff claims  a  lien  on  said  bouses  and  boiler 
virtue  of  the  forgoing  chattel  mortgage,  and 
tlie  defendants  George  W.  and  Frank  Saut- 
tmr  claim  them  aa  fixtures  to,  and  a  part  of, 
aald  land.*'  The  trial  court  ftmnd  that  Stu- 
art ft  SdiemenAy  executed  and  ddlvored  to 
plaintiff  the  chattel  mortgage  described  In 
Qte  petition  to  secure  an  Indebtedness  of 
<168l84;  tbat  tiie  buildings  described  In  said 
mortgage  were  erected  by  the  mortgagors 
<ipon  leased  j^mlses,  and  wwa  such  fixtures 
as  the  tenants  had  a  right  to  remove;  and 
that  said  houses  are  subject  to  the  aald  chat- 
ty mu'tgage.  From  a  decree  of  foreclosure 
and  sale  the  Sautters  appeal  to  this  court 

The  point  In  dispute  Is,  which  party  la  en- 
titled  to  the  buildings  covered  by  tbe  mort- 
gage? Tbe  mortgagee  claims  them  by  vir- 
tue of  his  mortgage,  while  the  appellants  In- 
sist that,  as  the  improvements  were  erected 
by  tenants  on  leased  premises,  they  are  a  part 
«f  the  realty,  and  n^thor  the  tmants  nor  the 
mmrtgagee  bad  a  right  to  remove  them,  at 
least  after  tbe  eqilration  of  the  tenancy. 
The  larger  portion  of  the  Inlef  of  counsel  on 
«lthw  side  Is  devoted  to  the  discussion  of  tiie 
law  of  fixtures,  and  what  are,  and  what  are 
oot,  movable  fixtures.  The  decisions  on  the 
subject  are  at  variance  and  lrrea>ncllable. 
We  have  not  tbe  time  at  our  disposal  now  to 
review  the  authorities  dted  In  the  brl^  or 
to  dtocoBS  the  question,  nor  Is  It  essential 


(Neb. 

that  we  should  do  aa.  For  tbe  pnrpoaes  of 
this  case  we  wfn  assume  that  the  buildings 
In  controTeray  were  trade  fixtures,  and  were 
erected  under  suA  etmunstances  as  to  enti- 
tle the  tmanta  to  ranov«  tbem  had  fliey  ex- 
ordsed  that  rl^  In  time  The  autborlties 
are  quite  uniform  to  the  effect  that.  In  tbe 
absence  of  an  agreement  or  understandlnc 
to  the  contrary,  a  tenant  cannot  renter,  and 
remove  his  fixtures  and  Improvanenti;  after 
the  eaqArathm  of  bis  tenancy.  By  surrai- 
derlng  possession  he  fbrfdts  Ids  rights  to 
them.  The  rule  on  tbe  subject  Is  wdl  stated 
by  Mr.  Taylor  In  hUr  valoable  work  on  land- 
lord and  Tenant,  thus:  *Trbe  decisions  atao 
agree  that  whatever  fixtnres  tbe  tenant  has 
a  right  to  remove  must  be  removed  befWe 
his  term  expires,  or  at  least  before  he  quits 
posseatfoa;  fOr,  If  the  tenant  teavea  the 
premises  without  removing  them,  and  the 
landlOTd  takes  possession,  they  become  tbe 
property  of  the  landlord.  The  tenant's  right 
to  remove  Is  rather  centered  a  privily  al- 
lowed him  than  an  abaoante  right  to  tbe 
thing*  themselves.  If  be  does  not  exercise 
the  prlvDege  before  his  interest  expires,  be 
cannot  do  It  afterwards,  because  tbe  right 
to  possess  the  land  and  the  flxtuna  as  a  part 
of  the  realty  vests  tmmedlatdy  in  tbe  land- 
lord; and,  altbough  the  landlord  has  no 
right  to  comphdn,  it  tbe  land  be  restated  to 
him  In  flie  same  plight  It  was  before  he  made 
the  lease,  yet  If  tbe  land  la  suffered  to-i«- 
tom  to  him  with  addltlcma  and  Improve- 
moits,  eren  by  ftofeltarB  or  notice  to  quit, 
be  bas  a  right  to  conaldflr  tbem  aa  part  of 
bis  pn^ierty."  And  In  the  case  of  Fried- 
lander  T.  Ryder,  80  Neb.  787,  47  N.  W.  S3, 
la  conslderi^  tiie  autfat^ty  of  a  tenant  to 
remove  bis  fixtures;  we  said:  **Under  tbe 
lease,  as  established  by  tbe  evidence,  the  ten- 
ant had  a  right,  before  the  surrendw  of  pos- 
session, to  remove  ai^  Imiuwvunento  owned 
by  hhn  which  are  embraced  under  the  head 
of  hunt's  fixtures,  but  tbe  tenant  had  no 
autbOTlty  to  remove  such  Improvemente  aft 
«r  tiie  termination  of  the  tenancy;  In  oQm 
worda,  the  tenant  could  not  re-mter  to  i«- 
move  bis  fixtiirea  after  the  snrrotder  of  his 
poaaesslon  to  the  landlord."  It  appears 
from  the  stipulation  that  tbe  lease  under 
which  the  tenants  occupied  the  prrmlsre 
expired  on  March  I.  1891,  and  tbat  on  tbe 
12th  day  of  Miqr  following  tb^  quit  pos- 
session wLthout  removlnf  tbe  buildings  which 
they  bad  erected  by  pomlsslon  of  the  owner 
of  tbe  realty.  Tbe  reeord  Calls  to  dlsdose 
tbat  there  was  any  agreement  or  understand- 
ing between  the  parties  about  tbe  ranoval  ot 
the  Improvemoits  at  tbe  explratkw  of  the 
lease  or  any  other  time.  In  view  of  these 
flacts.  there  could  be  no  doubt  that  tbe  ten- 
ante  have  forfeited  their  right  of  removal 

Ck>unsd  for  appellee  contend  that  the  ten- 
ancy had  not  expired  when  the  t«uinte  snr* 
rendered  possession;  that  th^  were  tenants 
from  year  to  year;  and  although  tiie  lease 
terminated  Blardi  1, 1891,  thf^  havtuf  oeca- 
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pletl  tbe  premises  for  aeveral  months  after 
that  time,  tbe  lease  was  thereby  continued  in 
force  for  another  year,  or  imtU  March,  1892. 
It  is  a  familiar  doctrine  that  where.  In  ease 
-of  a  tenancy  from  year  to  year,  the  tenant 
oonttnnes  to  occupy  the  property  after  tbe 
expiration  of  his  lease  by  the  consent  of  the 
landlord,  It  will  be  presumed.  In  tbe  absence 
<tt  an  express  agreement  to  the  contrary, 
that  the  lease  Is  extended  for  another  year; 
but  we  are  unable  to  see  how  this  rule  can 
-aid  tbe  appdlee,  sinoe  the  tenants  TOlun- 
tartly  abandoned  poMesslon,  and  It  does  not 
Appear  that  either  they  or  tbe  landlord,  after 
-cod)  abandonment,  regarded  the  lease  tn 
fwce.  Tbe  doctrine  that  the  right  of  a  ten- 
ant to  r«noTe  his  ImproTements  must  be 
■exercised  before  the  expiration  of  bis  lease 
api^ies  alike  to  cases  where  tbe  tenancy  ter- 
coinates  by  lapse  of  tlnM^  and  to  cases  where 
It  is  determined  by  his  own  act  He  may 
toTttit  Us  right  to  rtmove  his  fixtures  by 
Tdun tartly  surrendering  tbe  possession  to 
tbe  landkMrd  without  r«Bervatlon.  it  Is  quite 
fsrotiable,  however,  duit  such  surrender  would 
not  affect  tbe  previously  aeaulred  ilgfats  of 
the  tenants,  vendees,  w  mortgagees.  Tbey 
ebould  have  Uie  right  to  ent^  and  remove 
the  fixtures  at  any  time  befbre  the  lease 
would,  by  Its  terms,  have  expired.  In  tht 
-case  at  bar  no  attempt  has  been  made  to  re- 
more  tbe  buildings  at  any  time.  They  were 
on  the  premises  whea  tbe  decree  ot  fore- 
«lo8ure  was  entered,  which  was  long  aft«- 
March  3, 1802,  and  It  Is  not  claimed  that  the 
tenancy  continued  after  that  date.  Upon 
■firlnd^  as  well  as  authority  we  are  con- 
strained  to  bold  that  tbe  mortgagees  forfeitr 
•«d  tbelr  right  to  tbe  boUdings  by  their  fall- 
are  to  ex^rdse  It  dndng  tbe  tenancy. 

It  is  finally  oontewied  that  since  the  tea- 
■ancT  had  not  expired  when  tbe  mortgage  was 
SiTen,  and  teumwli  as  the  tenants  could 
have  removed  the  mortgaged  fixtures,  the 
apiwUee's  rights  vested  and  became  fixed, 
-and  wen  not  aCectsd  fey  tbe  subsequent  ter- 
mioatkm  of  Ibc  ieoae.  The  Mortgase 
f erred  the  same  lights  upoa  tlie  mortgagee 
to  neiaove  tbe  fixtures  that  the  mortgagors 
had,  aad  no  greater.  Appellee  was  therefore 
requlrod  to  ssaAlse  tibe  prlvUece  oC  remoral 
during  tbe  tenaacy.  In  fclBclple,  tfee  case 
at  bar  Is  net  «stlngarishaUe  fram  Fried- 
lander  V.  Ryder,  supra.  In  that  case  a  cred- 
itor caused  an  execution  to  be  levied  upon  a 
t^iant's  fixtures.  It  was  held  that  the  cred- 
itor thereby  aoqulred  ih>  greater  right  to  re- 
enter, and  remove  them,  than  the  tenant  bad. 
A  case  precisely  in  point  Is  Smith  v.  Pork,  31 
Minn.  70,  Ifi  N.  W.  480.  There  a  tenant  dur- 
ing Us  term  bad  executed  a  chattel  mort- 
.gage  upon  a  frame  building  upon  leased 
premises.  Tbe  landlord  claimed  tbe  buUd- 
inc,  and  tbe  mortgagee  broogbt  replevin  aft- 
■er  tbe  lease  expired.  Tbe  court  held  that 
the  mortgagee's  right  to  remove  the  building 
was  lost.  Tbe  court.  In  the  opinion,  say: 
"The  piafaHir  atanda  In  no  better  poaltlon 
T^7N.w.no.9— 68 


than  did  Burgess,  [tbe  tenant.]  His  right  to 
tbe  property,  as  against  the  landlord,  is  only 
eueb  as  the  tenant  under  whom  be  claimed 
had.  It  was  for  him  to  see  to  it  that  tbe 
building  was  removed  within  the  time  which, 
by  tbe  law  and  terms  of  tbe  contract,  was 
given  to  the  tenant  for  such  a  purpose." 
Our  conduaioa  Is  Uuit  the  trial  court  erred  in 
decreeing  the  foreclosure  of  tbe  mort»:nge. 
The  decree  is  therefore  reversed,  and  the  ac- 
tion dismissed.  Judjsment  aocwdlngly.  Ibe 
otltar  Judges  fxxioar. 


SOHBODBR  V.  NBIL80N. 
(Supreme  Coort  of  Nebnulca.  Feb.  6;  1894.) 
Nkootiabli  iRSTSTiMEirra  — AcTiUN  BT  Indohkbb 

— COISSIDBBATION — ComTBDCTlOM  OV  CONTKACT. 

1.  A  promiasory  n<rtie,  giT«i  for  th«  privi- 
lege of  UBiog  or  selliog  an  article  Trbtch  all 
men  are  equally  at  liberty  to  lawful);  lue  and 
sell,  laclcB  consideration  to  support  it. 

2.  In  a  suit  against  the  maker  of  a  prom- 
issoiy  Dots  by  an  alleged  indorsee  tbo^of  as 
such,  the  defendant's  answer  tlraied  plaln- 
tUTs  ownership.  Held,  to  entitle  plaintiff  to  re- 
cover, he  must  establish  by  competent  evidence 
that  the  indorsement  on  the  note  was  tlmt  of 
tbe  payee. 

3.  Where  tba  terms  of  an  agreement  wen 
Intended  In  a  different  sense  hy  the  parties 
tSiereto,  in  a  suit  l>etween  the  parties  ou  uuch 
agreement  tlie  court  will  construe  tbe  agreeiiient 
as  understood  by  one  party  wbeu  the  evidence 
shows  that  the  other  was  aware  of  such  brut 
party's  understanding  of  tbe  agreement,  and 
that  such  nuderstaiiding  induced  him  to  exe- 
cute it. 

(Syllabus  by  tbe  Court.) 

nrror  to  district  court,  Douglas  county; 
BsteDe,  Judge. 

Action  on  promissory  note  by  iTred  Schro- 
der against  David  EL  NeUson.  miere  was 
Jndpnent  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

W.  S.  F«lker  and  fi.  B.  Holsman.  for  plain- 
tiff In  error.  6.  B.  Bertzand,  for  defendant 
la  erroE. 

BA«1AN.  C  Fnd  Schroder  sued  David  H. 
Nidsoa  In  the  district  court  of  Douglas  coun- 
ty on  a  i>romlssory  note  tfven  by  tbe  latter 
to  one  Ingolsbe  &  Oo.,  and  by  tbeoa  assigned 
to  SchrodoT.  l^e  esse  was  tried  to  the  court, 
a  JotT  being  waived,  and  Nlelson  had  a  jndg- 
vtent.  and  Schroder  brings  tbe  case  here  on 
ermc  The  trial  court  spedflcally  found  tliat 
the  note  was  giTen  without  consideration, 
and  that  Schroder  purchased  It  with  kuowl- 
edge  of  that  fact  The  evidence  fully  sup- 
ports the  findings  of  the  court.  Counsel  for 
plaintiff  in  error  cite  us  to  numerous  author- 
ltles,~-among  others,  Moses  v.  Comstocfc,  4 
Neb.  616;  Nash  t.  Lull,  102  Mass.  00,~to 
show  that  a  note  given  for  a  patent  right  or 
Ucense  to  use  or  vend  a  patented  invention  Is 
supported  by  good  consideration;  but  these 
authorities  are  not  In  point  bere.  There  la 
nothing  in  this  record  showing  or  tending  to 
abow  that  the  note  In  suit  was  given  for  a 
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patent  rl^t,  or  for  a  license  to  uae  or  vend 
(me.  To  put  It  mildly,  thin  note  was  iffo- 
cured  by  false  pretenses.  As  It  may  be  useful 
In  practice,  we  quote  tbe  "article  of  agree- 
ment" executed  between  tbe  original  parties 
to  tblB  note  at  the  time  It  was  given:  "At- 
tide  of  agreement,  made  and  entered  Into 
this  15th  day  of  December.  A.  D.  1887.  by 
and  between  Ingolsbe  and  Oompany,  of  Chi- 
cago, state  of  nilnols,  parties  of  tbe  first 
part,  and  D.  NIdson,  of  Unions  of  tbe  county 
of  Douglas,  state  of  Nebraska,  party  of  the 
second  part,  wltnesseth:  That  said  parties  of 
the  first  part,  as  l^Eal  owners  of  an  Improred 
machine  to  manufacture  the  Combination  siai 
and  wire  fence,  and  desiring  to  establish  a 
pomanent  Industry  In  Douglas  county  fCr  the 
purpose  of  manufacturing  and  selling  said 
fence,  do  hereby  make  and  omstltute  the 
party  of  the  second  part  a  lawful  agent,  with 
jfovree  to  contract,  build,  or  sell  the  manu- 
foctured  fence  In  the  township  of  Union, 
county  of  Douglas,  state  of  Nebraska.  The 
manufactured  fence  to  be  kept  In  sto<dc  by 
the  manufactmlng  agent,  Vmy  Kelsey,  at 
Billiard,  county  of  I>ouglas,  state  of  Ne- 
braska, and  at  all  times  to  be  furnished  to 
the  second  parly  at  wholesale  prices:  86/40 
cents  per  rod  for  two-foot  or  bog  fence,  SO 
cents  per  rod  slx-wlre  fence,  60  cents  per  rod 
for  eight-wire  fence,  and  65  cents  pw  rod  fw 
ten-wire  fence.  All  the  fence  to  be  com- 
posed of  No.  twelve  annealed  ateel  and  gal- 
vanized whre,  with  forty-six  iddcets  per  rod. 
The  mannfftcturlng  agent  has  also  bound 
hlmsdf  by  contract  to  use  bis  endeavors  to 
sell  the  fence,  and  on  all  sales  made  by  him 
or  at  die  factory  to  credit  the  township  agent 
wherein  the  fence  goes  with  all  In  excess  ot 
wh(desale  prices;  the  same  to  be  sold  so  that 
tbe  net  profit  to  tbe  agent  shall  at  all  times 
be  fifteen  cents  per  rod,  or  MS  per  mile.  The 
party  of  the  second  part,  for  and  In  consid- 
eration of  tbe  lights  and  privileges  herein 
granted,  does  hereby  agree  to  use  his  en- 
deavon  to  s^  the  fence  In  the  above-named 
toTltory,  keep  a  true  account  of  tbe  same, 
and  remit  by  draft  or  postal  order  to  the  first 
parties  five  cents  par  rod  of  tbe  commission, 
af  tor  be  has  rectived  all  of  the  commlsBlon, 
amounting  to  f360  on  Oie  first  twenty-four 
hundred  rods  sold,  as  he  has  this  day  paid 
ViaO  to  the  first  parties  by  the  execution  <a 
his  obllgatl<»i,  his  commission  on  eight  hun- 
dred rods,  said  eight  hundred  rods  to  be  sold 
In  one  year  from  above  date,  as  said  obliga- 
tion Is  given  In  oonslderatlon  of  the  township 
two-ttdrds  Interest  In  the  bndneas  and  i«lvl- 
leges  herein  granted;  and  If  said  ^ht  hun- 
dred rods  oi  fence  are  not  scdd  at  the  expira- 
tion of  (me  year,  and  said  9120  not  obtained 
by  the  extended  date  of  one  year  from  ma- 
tnrl^  of  said  obligation,  said  lugc^be  ft  Cow 
ae  thtir  anttaorlaed  reinreaentatlves  are  un- 
conditionally empowered  to  cancel  said  obli- 
gation of  said  agent,  and  appoint  anotter 
agent  in  his  stead,  returning  to  said  agent  the 
original  obligation  of  ^120,  but  not  tbe 


(Nab. 

amount  of  comnOsidons  psid  thereuL  Tbe 
second  par^  lus  aUra  the  right  to  use  on  all 
his  own  lands  the  fencing  at  factory  pricoi 
and  the  exclusive  management  of  ttie  busi- 
ness In  bis  territory,  and  Is  to  report  anunnt 
of  business  by  letter  to  tbe  first  parties  at 
the  general  <^ce  In  Chicago,  Dl.,  qnart»ly. 
on  or  before  January,  April,  and  October.  In 
witness  whereat  we  have  bereonto  set  our 
bands  tbe  day  and  year  above  written.  In- 
gi^be  and  Company.  David  D.  Nldaan." 
Neither  by  this  agreement  nor  tibe  evidence 
does  It  appear  that  tbe  "OomblnatKHi  slat 
and  wire  fence"  was  a  pat^ted  article  or  in- 
venUon,  and  the  court  certainly  wlU  not  pre- 
sume it  was.  Vta  aught  that  this  reond 
shows,  any  person  had  the  lawful  riglit  at  an 
times  and  places  to  manufticture,  build,  buy, 
and  sell  this  fence.  A  promissory  note  given 
for  the  privilege  of  using  or  selling  an  artide 
whifdk  all  men  are  equally  at  liberty  to  use 
and  sen  lat^ks  oondderatlon  to  am>poit  It 
But  this  "article  of  agreement"  must  be  con- 
strued as  the  agent  of  Ingidsbe  ft  Ca  knew 
at  the  time  it  was  signed  by  Nlelstm  that  be 
understood  it  Code  Olv.  Proc.  I  811.  It  Is 
clear  from  the  evld^ce  that  NIelson  under 
stood  when  he  executed  the  note  In  suit  that 
the  article  of  agreement  required  that  the 
note  should  be  cancded  and  returned  to  talm 
tt  he  did  not  within  one  year  sen  suffldent 
fence  to  earn  blm  a  commlssloi  ct  93eO;  that 
the  party  who  Induced  NieLson  to  encote  the 
new  agreement  put  such  a  construction  on 
the  agreement  and  thus  procured  Nldsm's 
dgnature  to  the  note.  Ingtdsbe  ft  Gou.  If 
there  Is  sndi  a  firm.  ccHild  not  enfnve  this 
note  against  NIelson,  tmA  Schroder,  not  be- 
ing an  Innocent  purcbaao-,  la  In  no  betto- 
condltlon.  This  Judgment  is  zl^t  fur  an- 
other reason.  The  answer  <tf  NIelson  denied 
Schroder's  ownoship  of  tbe  note.  Tbe  note 
was  drawn  payable  to  the  orda  ot  Ingolsbe 
ft  Go.  It  was  Indorsed:  "Ingolsbe  ft  Com- 
pany. O.  Ingolsbe."  There  was  no  proof 
ottered  that  the  Indorsement  "Ingolsbe  ft 
Company"  was  made  by  that  firm,  a  member 
tbweof,  or  by  any  one  dse.  The  note  was 
offered  and  admitted  In  evldeace,  bnt  that  did 
not  prove  that  the  Indorsuneot  thoem  was 
that  of  the  pi^ee.  The  judgment  of  tbe  dis- 
trict court  is  afllrmed.  AiBrmed.  Tbe  other 
oommlssioutts  and  tbe  Jtidges  concur. 


SMITH  V.  FOXWORTHY  et 
(Stqiireme  Court  of  Nebraska.  Feb.  6,  1804.) 
tCoRraAasa— FoBBOboiiaaa— Appkaibiiisst  or 

PrOPBBTT— NOTICB  OF  Salb. 

1.  Vought  T.  Foxworthy,  (Neb.)  1(7  N.  W. 
438,  reaffirmed. 

2.  Tbe  provisions  of  the  statute  reqairing 
a  sberiflF  to  deduct  from  the  real  valne  oi  tbe 
laDds  levied  upon  the  amount  of  Hens  and 
incainbrauces  prior  to  that  of  the  moctgun 
which  the  property  Is  ordered  sold  to  satisfy, 
being  for  the  sole  brae&t  of  the  j^alntUh,  the 
defendant,  owner  of  the  equity,  cannot  be 
heard  to  object  to  the  ccmfirmatlon  of  tbs  sal^ 
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becaoBe  such  lieu  and  'tncombraDces  were  not 
deducted  ia  making  the  amn^Mioait.  Crals 
T.  SteTeason,  18  N.  W.  51^  IB  Neb.  862,  M- 

lowed. 

3.  The  statDte  prorldlnK  for  notice  of  sale* 
of  land  upon  exeentlon  or  foreclosnre  does  not 
require  that  the  newepaper  in  which  sach  notice 
is  pablfshed  ihall  have  a  general  circalatlon  In 
any  particolar  dtj  or  portion  of  the  coanlr. 

4.  It  ia  neith^  fraudulent  nor  unfair  for 
the  itlaintifl  In  a  foreclosure  case  to  proceed 
with  all  legal  dispatch  after  the  time  of  re- 
demption haa  expired,  nor  la  he  required  to  give 
the  defendant  notice  of  tiie  iaanance  of  the  order 
of  sale. 

6.  If  excessive  costs  have  been  taxed  in  the 
proceediDga  incident  to  the  sale,  the  remedy  is 
or  a  motion  to  retax  coata  and  not  hr  obiection 
to  the  confirmation  of  the  sale. 
(SyBabns  by  the  Oonrt) 

Appeal  f^m  district  court,  Lancaster  coun- 
ty; Fidd,  Judge. 

Action  by  John  Smith  against  Jefferson  H. 
Foxwortby  and  others  to  foreclose  a  mort- 
gage. There  was  sale  under  decree  for  plain- 
tifr,  and  from  an  order  of  conflrmaticm,  de- 
fendant Fffizworthy  appeals.  AfOrmed. 

J.  H.  Voxworthft  In  pr&  per.  WMter* 
mann.  Low  A  Gould,  for  appellee. 

IKTINB.  a  This  la  an  aj^eal  bf  flu  de- 
fendant Poxworthy  from  an  order  omflrm- 
Ing  a  Bale  of  bis  real  estate,  made  undw  a 
decree  of  forecloenre  fiwmerly  entered  In  tbe 
cause.  Tbe  grounds  upon  which  confirma- 
tion was  resisted  will  be  treated  In  their  or- 
der: 

1.  Tbat  tbe  appraisement  was  too  low. 
Vougbt  T.  FoxwMTthy,  (dedded  at  tiie  pres- 
ent term,)  57  N.  W.  638^  It  was  held  tbat,  on 
motlfm  to  Tacate  a  aale^  tbe  valoe  fixed  by 
the  apiffalsers  can  only  be  assailed  fbr  ftwid; 
that  objections  npon  the  ground  that  the  ap- 
praised value  is  too  high  or  too  low  should 
be  filed,  with  a  motion  to  Tacate  the  ap- 
praleement,  before  the  sale  occurs,  and  that, 
to  Justly  the  setting  aside  of  a  sale  m  tbe 
ground  tbat  the  pnqierty  was  appraised  too 
low,  the  actual  value  must  so  greatly  exceed 
tbe  apiffaised  Takie  as  to  raise  a  presomiH 
tlon  of  fraud  In  the  making  of  tta  appraise- 
ment We  are  entirely  satisfied  with  the  con- 
clusion readied  in  that  case.  There  Is  no  al- 
legation  here  ttiat  the  appralaen  were  guilty 
of  fraud,  and  there  is  a  great  deal  of  evi- 
dence to  confirm  the  TBhiatlon  placed  by 
them  np(m  the  ^oiwrty. 

2.  Tbat  tha«  were  no  certificates  of  liens 
and  incombrances  obtained,  procured,  or 
filed,  and  tiiat  such  certificates  bad  not  been 
waived.  In  Oalg  t.  SteT«is(»i,  16  Neb.  862, 
18  N.  W.  610,  it  was  bdd  that  the  prorbdons 
for  such  certiflcatee,  and  tbe  deduction.  In 
making  the  apiwalsement.  firom  tbe  real  val- 
ne  of  the  property,  of  the  amonnt  of  i»-lor  In- 
cumbrances, were  for  tbe  sole  benefit  of  the 
plaintiff,  and  might  be  waived  by  bim.  Tbe 
rule  laid  down  In  tbat  case  Is  undoubtedly 
correct  The  plaintiff  did  not  object  to  tbe 
failure  to  procure  certificates,  but  asked  for 
conflnnation  notwithstanding  thatr  fact  This 


ccmstltnted  a  waiver  upon  Us  part  The  de- 
fondant  cannot  complain.  The  "set  i^t"  pilce, 
If  there  woe  incumbrances,  being  Increased 
by  the  fannre  to  certify  tiiem,  the  defendant 
thereby  received  a  b^ieflt,  rather  than  suf- 
fered a  diH^Tnntsg& 

8.  T^t  then  was  no  sodi  notice  of  sale  as 
is  reqidred  by  law.  In  sniqiort  of  this  ob- 
Jectlon,  the  defendant  contoids  that  the  no- 
tice was  not  published  In  such  newspaper  as 
tbe  biw  reoDlres.  It  aroeturs  that  it  was 
published  In  the  Unc^  WeeUy  News.  Tbe 
affidavit  proving  pnbllcatltm  contained  tbe 
averments  that  the  paper  was  of  genoal  cir- 
culation In  l4uicaster  oonnty.  Then  Is  an- 
other affidavit  In  the  bm  of  ezcQittons.  that 
tbe  paper  has  a  drcniatlon  In  lan^ster  coun- 
ty of  between  900  and  1,000  oc^ies  per  we^ 
This  is  only  met  by  proof  In  general  terms, 
by  affidavit  at  d<4endant  that  tbe  paper  Is 
not  of  genwal  circulation  in  the  dty  of  lAn- 
coin,  as  he  believes.  Section  4&7  of  the  Code 
requires  notice  to  be  published  'In  some 
newspaper  printed  In  tbe  comity,  v,  in  case 
no  newspaper  Is  printed  In  the  county,  in 
some  newBpap^  In  general  cIrculatloD  there- 
in." It  Is  not  reoolred  that  the  newspapo' 
diall  have  a  general  drcnlatlim  in  any  par- 
ticolar dty.  or  portlim  of  the  comity.  The 
pnbllcatifm  of  this  notice  satisfied  the  re- 
quirements of  the  statutea,  and.  If  tiioBe  re- 
quirements do  not  Insure  a  proper  pnblldty, 
tte  remedy  lies  wttii  ttie  l^;lslature>  and  not 
with  the  courts. 

4.  Ftaod  In  tbe  proceedings,  ^e  auc- 
tions In  Bnpp(H>t  ta  this  objectiw  ace  as  fol- 
lows: (1)  Tliat  the  proceedings  were  hnrried 
through,  while  the  defendant  was  perfecting 
a  loan  with  whldi  to  pay  off  the  debt  De- 
crees always  iwovide  a  reasonable  period 
within  which  to  redeon  after  decree,  and.  In 
addition  to  tbat  period,  tbe  defendant  In  tbla 
state,  is  utltled  to  an  extoided  stay  of  exe- 
cntifxi  wltbaQt  a  bond.  If  he  fftils  to  redeem 
within  the  time  tiius  given  him,  be  cannot 
complain  because  the  plaintiff  proceeds  with 
aU  tbe  dlspatob  the  law  pmntts.  (2)  No  no- 
tice was  sorved  on  the  deteidant  of  the  issu- 
ance of  the  order  of  sole,  until  within  two 
days  of  the  sale,  and  Ibe  d^endant  did  not 
know  of  Its  Issnance.  The  statute  does  not 
reqtUre  that  the  defodant  slUHdd  be  notified 
of  the  Issuance  an  order  of  sale.  It  Is  a 
matter  of  record,  of  which  he  must  take  no> 
tlce.  (8)  Tbe  third,  fourth,  and  fifth  allega^ 
tlons  of  fraud  rdato  to  the  publication  ot  the 
notice,  and  tbe  failure  to  ]»ocnre  certificates. 
These  subjects  have  already  been  treated. 
(4)  onie  coeto  of  publlcati<m  wore  fO,  wbeoi 
they  should  not  have  been  over  ^76.  Tbe 
remedy  for  this  would  be  by  motion  to  retax 
the  costs,  and  not  to  set  aside  the  sale. 
There  is  no  ftraud  alleged,  and  the  proof  does 
not  even  support  such  auctions  as  were 
mad& 

The  Judgment  of  the  district  court  was 
right  and  is  affirmed.  "Hm  other  commis- 
sioners concur. 
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PHBNIX  INS.  00.  T.  BAOHELDBR. 
(Bapreme  Oonrt  of  Nel)ruka.  F«b.  6,  1804.) 

'   1.  A  graeral  denial  in  the  reply  puts  in 
■ae  only  uie  truth  of  allegatioiu  of  new  matter 
In  the  OUBWM.  Vacti  In  the  nature  of  a  coa- 
fessfon  and  aToidance  must  be  speciallr  pleaded. 

2.  The  conduBlon  annonnced  on  a  former 
hearing  of  this  om,  (4»  N.  W.  217,  82  Neb. 
49U)  adhered  to. 

(SfUaboB  by  the  OooTt) 

On  rehearing.  Affirmed. 

Fawcett  &  Sturderant  and  John  P.  Davis, 
for  plaintUF  in  error.  A.  U.  Hancock  and 
Reese  &  Gilkeson,  tor  defendant  In  error. 

POST,  J.  1.  This  case  was  under  ccmsld- 
eratkn  at  the  January,  1S91,  term,  and  a  re- 
Teraal  ot  the  Judgment  of  the  district  court 
wdered,  tor  reasons  stated  in  tbe  opinion, 
which  Is  reiwrted  in  32  Neb.,  at  page  490, 
49  N.  W.  217,  and  to  which  reference  is  made 
for  a  statement  of  the  material  facta.  A  re- 
bearing  was  Bubseguently  allowed  on  the  ap- 
plication of  the  defendant  in  error,  and  the 
cause  again  submitted  on  its  m^ts.  The 
defendant  in  error,  on  this  bearing,  practical- 
ly relies  upon,  one  proposition,  viz.:  That  by 
virtue  of  an  agreement  with  tbe  insurance 
company  he  was  entitled  to  a  credit  on  his 
note  for  tbe  value  at  two  surrendered  pol- 
icies of  insurance,  tliat  be  was  ready  and 
willing  to  pay  the  balance  thereof  whraiever 
notified  of  tbe  amoimt  of  such  credit,  and 
that  bis  default  is  altogether  attributable  to 
the  n^iect  of  the  company.  The  petitirai  is 
in  the  usual  form  of  actions  on  policlra  of 
insurance.  The  allegations  of  the  answer, 
necessary  to  be  here  noticed,  are  that,  in  con- 
sideratiou  of  tbe  five  years  fl.600  policy  of 
iDsuranoe,  tbe  defendant  In  error  paid  In 
cash  tbe  sum  of  flO,  and  bis  note  in  favor 
«f  tbe  company  ttx  f22,  dated  August  9, 1880, 
and  maturing  August  1,  1887;  that  It  was 
sttpulated  In  both  tlie  policy  and  note  that, 
In  case  the  latter  was  not  paid  In  full  at 
maturi^,  the  policy  would  be  null  and  void 
during  the  continuance  of  such  default;  that 
at  the  time  of  the  loss,  to  wit,  January  27, 
1888,  aakl  note  was  due  and  wholly  unpaid. 
There  is  no  controversy  with  respect  to  the 
ftwegolng  allegations,  except  that  defendant 
in  error  claims  that  he  should  have  been 
credited  on  said  note  with  tbe  value  of  the 
Borreudered  policies.  He  makes  no  claim  that 
mxh  credit  was  equal  to  the  face  of  the  note, 
bat  the  difference  in  favor  of  the  insurance 
company  does  not  appear  vpon  tlie  record.  If 
the  stipulation  whweby  the  poUcy  should  be 
YoML  during  the  period  ot  default  is  a  reaaoD< 
able  provision,  (and  nndw  the  antboritletf 
cited  In  the  fbrmer  opinion  wc  cannot  doubt 
that  it  Is,)  it  ftdlows  that  said  policy  was  not 
In  force  at  the  time  of  the  loss,  unless  tbe 
default  can  be  excused  on  the  ground  above 
stated.  Assuming  tbe  facts  relied  <n  to  be, 
in  law,  a  sufficient  Justillcatlon  of  the  default. 


are  they  available  for  that  purpose  tmder  the 
Issues  presented  in  this  case?  The  distinct 
allegation  of  the  answer  that  tbe  note  wai 
wholly  unpaid  at  the  time  of  the  loss  was 
such  new  matter  as;  by  provision  of  our 
Code,  called  tvr  a  reply.  Dillon  v.  Russell, 
5  Neb.  488;  Payne  v.  Brlggs,  8  Neb.  78. 
The  only  reply  we  And  In  tlie  transcript  is  s 
general  denial,  while  the  facts  relied  on  as  s 
Justlficaticm  are  In  tbe  nature  of  an  avtrid- 
ance,  which  must  be  specially  pleaded.  The 
only  issue  presented  by  tbe  reply  was  the 
truth  of  tbe  allegations  of  tbe  answer.  Quicli 
V.  Sachsse,  31  Neb.  312,  47  N.  W.  935.  It  fot 
lows  that  facts  tending  to  excuse  the  defsult 
were  not  admissible,  and  cannot  be  r^ed 
on  Id  this  proceeding. 

2.  But,  If  the  Justification  had  been  E^iedal- 
ly  pleaded,  we  think  the  Judgment  could  not 
be  sustained  on  that  ground,  for  the  rea- 
son that  there  appears  to  be  a  failure  of 
proof  on  that  Issue.  The  defendant  in  emx, 
who  was  a  witness  In  his  own  behalf,  was 
not  examined  on  the  subject  The  agree- 
ment is  claimed  to  have  been  made  by  oue 
Weymouth,  an  agent  of  the  company.  Mr. 
Fox,  another  agent,  who  was  present  a  por- 
tion of  the  time,  gave  the  only  evidence  tend- 
ing to  sustain  that  contoitiMi.  He  waa  not 
present  when  tbe  ctmtract  was  made,  and 
does  not  claim  to  have  witnessed  the  agree- 
ment relied  mi,  but  overheard  Weymouth  tdl 
defendant  In  error,  Just  as  he  was  leaving 
the  premises  of  the  latter,  that  he  would 
figure  up  tbe  amount  doe  tot  the  canceled 
pi^ides,  and  credit  It  on  the  note.  But 
whether  that  was  one  of  the  conditions  of 
the  cmtract  of  instunnce,  or  a  subsequent 
voluntary  promise  for  the  bmeflt  <tf  the  bi- 
sured,  is  a  matter  of  conjecture.  It  wooid 
seem,  too,  that.  In  order  to  excuse  payment 
of  the  balance  so  as  to  keep  the  policy  hi 
force.  It  should  appear  that  the  amoimt  of 
the  credit  claimed  was  within  the  exclusive 
knowledge  of  the  Insurance  company.  Tfa«« 
are,  however,  no  fftets  disclosed  vhlcfa  wiU 
warrant  the  Inference  that  the  defendant  In 
errw  could  not  readily  have  computed  the 
value  of  the  policies  surrendered,  and  thos 
have  ascertained  the  balance  due  on  his  note 
We  are  convinced  that  tbe  conclusion  pre- 
viously annonnced  is  right,  and  that  the 
Judgment  should  be  revised.  Reversed. 
The  otho:  Judges  otmcnr. 


FIRST  NAT.  BANK  OF  DORCHESTEB  t. 
SMITH. 

(Supreme  Court  of  Nebraska.   Feb.  6.  1894.) 

OaMAOBS— IlTADBQUAOT  OV  AMOtTXT— BVIDS^CS. 

Where,  im  tlie  review  of  a  Jsdgment  of 
the  district  court  in  an  action  at  law,  tlw  as- 
contradicted  evidence  shows  that  the  plaintiff 
in  error  ahonld  have  recovered  a  larger  san, 
this  court  will  revene  the  caose. 

(Syllabus  by  the  Court.) 

On  rebeariiv.  Reversed. 

For  fonnft  nvort,  see  M  N.  W. 
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NORVA-L,  C.  3.  This  was  an  action 
brou^bt  against  a  national  bank,  under  the 
IHY>Tlsfoiui  of  Beetiou  5198  of  the  Revised 
Statutes  of  the  United  States,  to  recover  the 
penalty  for  taking  nstirions  Interest,  At  the 
Janoary  term,  1893,  of  this  coiul:,  an  opin- 
ion was  flied  In  the  case  affirming  the  judg- 
ment of  the  district  court  36  Neb.  199.  54 
N.  W.  254.  Subsequently  a  rehearing  was 
granted  on  the  petition  of  Smith,  and  the 
cause  was  again  submitted  for  onr  consid- 
eration. In  the  former  opinion  it  was  held 
that  an  action  like  this  must  be  brought 
within  two  years  from  the  payment  of  the 
nfiurious  interest;  that  each  payment  of  ex- 
cessive interest  is  regarded  as  a  "transac- 
tion," within  the  meaning  of  that  term  as 
used  in  the  section  of  the  statute  above  men- 
tioned, and  that  the  two-yeatii  limitation  be- 
gins to  mn  as  to  each  payment  of  unlawful 
Interest  from  the  date  the  same  was  made. 
The  soundness  of  the  role  there  stated  Is  not 
now  questioned  by  either  party,  but  the 
plaintiff  below,  Smith,  insists  that  on  the 
former  hearing  we  misconceived  the  facts; 
Id  other  words,  that  be  sbotild  have  recov- 
ered a  larger  snm  than  was  given  him  b7 
tbe  judgment  of  the  lower  court.  After  a 
careful  perusal  of  the  bill  of  exceptions,  we 
are  convinced  his  contention  Is  well  found- 
ed, and  that  the  writer  overlooked  some  of 
the  payments  of  interest.  The  record  shows 
without  contradiction  that  the  following  pay- 
ments of  usurious  interest  were  made  with* 
In  the  two  years  Immediately  preceding  tbe 
Inatltutfon  of  the  suit  in  the  court  below,  to 
wit:  May  27,  1887,  ^9.80;  June  6,  1687, 
920.12;  Aogost  16,  1887,  fl0.11;  March  3, 
1888,  913.27;  December  29,  1888,  $9.88;  Feb- 
rnary  9,  1889,  S69.20,— making  a  total  of 
91-^33  of  excessive  or  unlawful  interest  paid 
by  Smitb  to  the  bank  within  the  two-years 
limitation.  Tbe  judgment,  therefore,  shotdd 
hmT»  been  tar  double  that  sum,  or  $284.66, 
Instead  of  $207.72.  The  judgment  Is  re- 
Tcrsed,  and  the  cause  remanded  for  further 
proceedings.  Reversed  and  remanded.  The 
otber  judges  concur. 


OMAHA  NAT.  BANE  v.  THOMPSON, 
(flnprenw  Gonrt  of  Nebraska.  Feb.  T,  1894.) 

IkUIi— IllRftOCnoyS — CROSB-BXAHIKATIOir  Of 
WlTHBBB. 

LWhen  tkt  prindplsa  unbodied  In  In- 
stroctions  asked  on  Dehali  of  one  of  the  parties 

to  an  action  have  already  been  stated  to  the 
jury  by  the  court,  It  ii  not  prejadidal  onr  to 
refuse  tbe  rtiteration  reqnetted. 

2.  An  Inatmetion,  abstractly  c«rreet  as  to 

G-opositions  of  law*  is  properly  refused  when 
applicable  to  any  state  of  facts  in  support  of 
whloi  evidence  has  been  Introdneed. 

3.  While  great  latitude  must,  of  necesdty, 
be  given  in  the  cross-examiuatioa  of  witnesses 
charged  with  participation  In  fraudulent  trana- 
actions  which  are  the  subject-matter  of  defense 
pleaded,  yet  this  latitude  is  subject  to  limita- 
tion, in  the  sound  judicial  discietioa  ot  the  trial 
Judge,  and,  unleos  it  is  made  to  appear  in  this 
eoort  that  such  discretion  has  been  exercised 


to  the  Injury  of  the  complaining,  party,  the 
judgmmt  win  not  be  reversed,  m«wy  becaaae 

of  such  limitation. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Ferguson,  Judge. 

Action  by  David  B.  Thompson  against  the 
Omaha  National  Bank  for  conversion.  There 
was  judgmrat  for  plaintUT,  and  defendant 
brings  error.  Affirmed. 

Hall,  McCnlloch  &  English,  for  plaintiff  in 
error.  John  D.  Howe  and  Gbaa.  O.  Whedon, 
fOT  defendant  In  MTor. 

RYAN,  C.  1.  This  action  was  brought 
in  the  district  court  of  Douglas  county,  by 
the  defendant  in  error,  to  recover  of  tbe 
plaintiff  in  error  the  value  of  a  certain  stock 
of  jewelry,  together  with  the  tools,  safe, 
and  furniture  used  In  connection  therewith, 
all  of  which  bad  bew  previously  mortgaged 
by  Edholm  &  Akin,  the  owners  thereof,  to 
the  defendant  In  «Tor,  to  secure  tbe  payment 
of  upwards  of  $37,000,  evidenced  by  certain 
promiSBOTy  notes  of  the  said  mortgagors, 
given  to  the  defendant  in  error.  This  mort- 
gaged property  had  been  levied  upon  for 
the  satisfaction  of  a  large  claim  due  from 
Edholm  &  Akin  to  the  plaintiff  In  error,  and 
had  been  aold  for  that  purpose.  No  com- 
plaint of  Insufficiency  of  statement  Is  made 
as  to  the  petition.  Hence,  its  contents  need 
not  be  given  with  more  particularity  than 
has  already  been  done.  There  was  a  ver- 
dict, upon  the  Issues  joined.  In  favor  of  the 
defendant  In  error  in  the  sum  of  $20,000 
principal,  and  $2,041.65  interest,  due  at  tbe 
time  of  the  trial.  There  was  ample  evidence 
of  the  value  of  the  prop«iy  levied  ap<n 
and  sold  to  now  excuse  the  necessity  of  an 
extended  examination  upon  that  question, 
bnd  it  Is  equally  without  room  for  question 
that  the  notes  and  mortgage  securing  the 
same  were  duly  made  to  the  defendant  In 
error,  and  that,  under  said  mortgage,  the 
defendant  In  error  had  taken  possession  of 
the  mortgaged  property,  and  caused  his 
mortgage  to  be  duly  filed  for  record,  be- 
fore tbe  levy  of  whicb  be  complains  In  bis 
petition.  As  this  evidence,  tmder  tbe  peti- 
tion, was  sufficient  to  entitle  the  defendant 
In  error  to  a  verdict  if  no  defense  was  plead- 
ed. It  becomes  Important  to  consider  care- 
fully such  matters  as  were  presented  by  way 
of  defense.  Tbe  answw  began  with  a  de- 
nial of  each  allegation  In  the  petition  con- 
tained, save  and  acept  such  oa,  a-fterwards. 
In  said  answer,  ahonld  be  expressly  admit- 
ted. The  other  averments  of  the  answer 
wCTe  as  follows;  "The  defendant  says  that 
all  of  tbe  acts  and  instruments,  under  which 
the  said  D.  E.  Thompson  pretends  and 
claims  to  have  tiUe,  ore  made  iu  pmvoance 
of  a  corrupt  and  fraudulent  conspiracy,  con- 
trived, designed,  and  plotted  between  tbe 
said  D.  E.  Thompson,  plaintiff,  and  tbe  said 
Nathan  J.  Edholm  and  Arthur  it.  Akin,  to 
Cheat  and  detrand  tbe  creditorB  of  nld  Ed- 
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bxAm  &  Akin,  and  ecpeclally  •this  raid  de- 
foidant,  die  Omalu.  NatL  Bank,  who  was, 
and  Is,  a  crodltin-  of  said  Bdholm  &  Akin 
In  a  large  nun;  and  tbis  defendant  charges 
tin  facta  to  be  Oiat,  pEiw  to  tbe  execution  of 
tbe  iwetended  nuMrtgage,  w  bill  of  sale.  iwe> 
tended  to  be  made  between  the  said  D.  B. 
Thompson  and  the  said  Bdbolm  &  Akin, 
the  said  D.  B.  Thompson  and  the  said  Ed- 
holm  &  Akin  agreed  and  conspired  together 
that  said  Bdholm  ft  Akin  should  procure 
goods  on  credit;  and  shonld  procure  credit  at 
tbe  bank  this  defendant,  and  other  banks, 
wherever  credit  could  be  obtained,  and  that 
said  Bdholm  ft  Akin  should  sell  as  much  of 
said  goods  for  cash  as  could  be  sold  fbr  cash, 
wbefber  the  price  should  be  sufficient  to  pay 
the  first  cost,  or  otherwise,  and  that  ttia  aaid 
D.  B.  Thompson  should,  in  such  as 
wero  possible,  aid  and  abet  the  said  Bd- 
tuOm  &  Akin  in  procuring  such  goods  and 
In  making  such  sales,  and  that  It  was  nn- 
dwstood  and  agreed,  by  and  between  the 
said  D.  B.  Thompson  and  tbe  said  Bdholm 
ft  Akin,  that,  after  the  Sold  Bdholm  ft  AUn 
should  obtain  all  the  goods  that  tbey  could 
on  credit,  and  all  the  credit  they  could  at 
the  banlu,  that  tiie  said  Bdludm  &  Akin 
should  teil,  and  that  the  said  D.  B.  Thomp- 
sQu  should  thorenpon  rec^re  a  mortgage, 
which  should  cover  mevyOdng  that  the  said 
Bdbolm  ft  Akin  should  have;  and  that,  un- 
der said  mortage,  so  contrived  imd  plotted 
to  be  glvoi,  the  said  D.  B  Tbomi^un  should 
hold  the  residue  of  said  property,  so  that  the 
creditors  should  be  deprived  of  any  ben^^ 
even  of  the  residue  of  said  property,  and  that 
the  said  Bdbolm  ft  Akin  and  the  said  D.  B. 
Thompsw  should  divide  the  jvoceeds  so 
fraudulently  (tbtalned  said  frauduloit 
c(mtrivance  and  design.  And  defoidant 
chains  the  facta  to  be  that.  In  pursuance 
ot  said  ccmspira^,  the  Mid  Bdh^m  ft  AUn, 
In  conjunction  with  said  D.  B.  Thompson, 
and  aided  and  abetted  by  the  said  Thomp- 
son, did  i»rocure  credit  from  various  firms  In 
large  amounts,  and  from  the  said  Omaha 
National  Bank,  and  did,  without  paying  the 
said  credltws,  scOl  said  goods  for  cosh,  which 
cash  sales  were  Mvlded  between  tin  said 
Bdholm  ft  Akin  and  the  said  Thompeon; 
and,  In  pursuance  to  said  cranqtt  and  fraud- 
ulent ouis^racy  and  design,  contrived  as 
afcveeald  by  the  said  Bdhcdm  ft  AUn  and 
the  said  niompaon,  the  said  Bdholm  ft 
AUn  and  Thompson,  having  procured  all 
tbe  credit  and  goods  that  thefr  combined  ef- 
totta  could  inucnre,  and  having  mcHA  all  the 
goods  tor  cash  tbat  they  could  sell,  todL  from 
the  store  <tf  said  Bdholm  ft  AUn  a  large 
quantity  of  the  nuve  imdous  goods,  and 
gave  to  the  said  D.  B.  Thompscm  a  lire- 
tended  mortgage  upon  the  balance  under 
which  preftnded  mortgage  the  said  Thomp- 
son did  claim  the  balance  ot  said  goods,  and 
did  claim  and  withhold  from  tbe  creditors 
even  the  residue,  whl^  said  goods  were  such 
goods  as  could  not  be  sold  by  the  said 


Thompson,  Nathan  J.  Bdholm,  and  Arthur 
M.  Akin  tor  cash;  all  of  which  said  acts  and 
doings  were  In  pursunnoe  of  said  fraudulent 
and  corrupt  cmuidraci-  and  design,  jotted 
and  contrived  between  tbe  said  D.  B.  Thomp- 
son and  Bdholm  &  AUn,  as  aftvesald  set 
out  And  the  aaid  D.  B.  Thompson,  undo- 
and  by  meana  of  tills  corrupt  scheme  and 
design,  and  means  <d  various  instruments. 
Including  the  pretoided  chattel  mortgage 
mentioned  In  tbe  petltton  herdn,  has  ob- 
tained large  sums  of  numey,  goods,  and  cred- 
its, of  the  value  ot  thirty  thousand  dollars 
(¥30,00(9  or  mwe,  atiring  frmn  the  proceeds 
of  said  sto<^  so  obtained  by  said  Thompson, 
Bdbolm  ft  AUn,  and  cwverted  the  sune  to 
bis  own  use,  in  fraud  of  fba  rights  of  Uie 
creditors  atoreaaid,  and  la  fraud  ot  toe 
rights  ot  tbe  Omaha  National  Bank,  as  a 
creditor.  And  this  defendant  charge*  Oie 
tocts  to  be,  tbat  said  D.  B.  TtuHupson  paid 
no  consldwatlon,  wbatcrva-,  for  any  ot  the 
Instrumoita  wUch  be  obtained  the  said 
goods  afwesaid,  nor  did  the  said  J>.  B 
Thompson  pay  any  consideration,  or  adrance 
any  money,  fbr  tiie  said  mcnrtgage,  nnder 
whl^  he  dalms  title  to  said  ivoperty;  but 
that  all  of  the  said  Instrumento  were  <4>- 
tslned  by  tbe  said  D.  B.  TluHnpsaD  in  pnr^ 
suance  to  said  frandulent  conspiracy  and 
design,  and  not  otherwise,  and  the  aaid 
D.  B.  ThompsCT  was,  and  la,  a  partner  cf 
the  said  Bdbolm  ft  AUn  In  tbdr  said  coa- 
si^racy  and  business,  and  wa^  and  la,  fia- 
ble  to  the  oreditors  of  the  said  firm  for  ttie 
debts  thereof.  And  tUs  detendant  avcn 
that  there  is  now  due  to  this  defttidant  ftooi 
said  firm  the  sum  of  920,000.00,  for  whldi 
siUd  Bdbolm  ft  AUn  ai^  Thompson  are 
liable  to  tbla  defendant  Wher^Me  the  said 
Avoidant  prays  Judgment  against  the  aaM 
D.  B  Tbompsim  for  the  sum  of  twenty 
thousand  dollars,  (|S0;O0a00,)  and  its  costs 
in  this  behalf  most  wrongfully  snstalaed.** 
To  the  quoted  avoments  oS  the  answer, 
tbere  was  a  reply  In  deidal*  enept  that  t&e 
rq>ly  admitted  tiw  ezeoitlon  of  ttut  mort- 
gage, to  which  referowe  la  made  In  tte 
answer.  "While  the  aTerments  of  ttils  an- 
swer, among  other  things,  charged,  Indden* 
tally,  tbat  D.  B.  Ttunnpson  paid  no  consid- 
eration tor  the  notes  and  mortgage  made  to 
him,  yet  this  auction  of  tbe  mnt  <tf  cnn- 
flideratlon  is  coupled  with,  and  dependent 
iqion,  the  further  allegatfoa  tbat  the  execn- 
tixm  ot  the  notes  and  nuxtgage  were  In  pur- 
suance of  a  corrupt  cougplnu*y,  «tered  Into 
by  said  Thompson  with  tbe  firm  of  Bdholm 
ft  AUn.  Fairly  ccmstrued,  it  fbllows  tbat 
there  Is  but  one  d^ienae,  aside  from  the  gen- 
eral denial  In  the  Introductory  port  of  toe 
answer.  This  defense  Is,  tbat  the  firm  of 
Bdhfrtm  ft  AUn  entered  Into  a  fmndnlent 
and  commit  conspiracy  "v^tb  IX  B  Hump- 
Bon,  tbe  object  of  which  was  the  obtabilng 
ot  as  many  goods  as  possiUe  by  Bdht^  ft 
AUn.  the  sale  of  said  goods  without  refer 
ence  to  their  cost  price,  and  the  partklpatton 
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by  Thompson  In  the  proceeds  of  said  sales, 
and  the  covering  up  of  the  residue,  after 
such  sales  as  were  possible  had  fully  been 
made,  by  means  of  the  chatty  mortgage 
executed  by  Edholm  &  Akin  to  the  said  D. 
G.  Thompson.  The  answer  does  not  charge 
that  the  mwtgage  was  made  by  Edholm  & 
Akin  to  D.  E.  Thompson  for  the  sole  pur- 
pose of  hindering,  dehiylng,  and  defrauding 
the  creditors  of  said  Bdholm  &  Akin,  and 
that  said  Thompson  elthw  received  said 
mortgage  In  furtherance  of  that  Intention, 
or  with  knowledge  of  the  same,  actual  or 
Implied.  The  defense  was  of  a  conspiracy 
In  which,  from  its  Inception,  Thompson  was 
an  actlTO  participant,  and  that  the  m<H*tgage 
was  merely  one  of  the  final  steps  In  accom- 
plishing the  result  attempted  by  the  con- 
spiracy. The  district  court  very  lib»-aUy 
construed  theee  avermeaits  of  the  answer, 
however,  and  allowed  the  proofs,  under  its 
ETerments,  as  though  such  aTerments  were^ 
simply,  of  the  ordinary  allegations  as  to  a 
fraudulent  conveyance,  In  respect  of  which 
fraudulent  Intentlw  of  the  mortgagw  the 
nkortgagee  had  actual  <»*  Implied  notice. 

2.  Hhe  complaints  as  to  the  Instmctlcms 
are  very  nimaerona,  and  point  out  In  great 
detail  the  matters  criticised.  It  would  sub- 
■arve  no  useful  purpose  to  follow,  consecu- 
tively, the  comparisons,  criticisms,  and  com- 
plaints made  by  the  plalntllf  In  error  In  re- 
spect of  each  Instruction.  It  Is  sufficient  to 
say,  In  goieral,  that  the  Instructions  asked 
by  the  plalntlft  in  error,  where  not  glv«i  In 
the  exact  language  in  which  th^  were 
drawn,  were.  In  effect,  given  by  the  Judge 
in  the  Instructions  prepared  by  him.  To  this 
proposition  there  Is  but  one  exception,  and 
that  Is,  upon  the  refusal  of  the  court  to  give 
the  twelfth  lnstnictl<»i  asked  by  the  plain- 
tiff in  error.  This  Instruction  was  in  the 
following  language:  "Although  the  Jury  may 
believe,  from  the  evidence,  that  there  was 
a  good  consideration  for  a  portion  of  the 
amount  mentioned  in  the  mortgage,  stUl,  If 
the  Jury  believe^  from  the  evidence,  that  there 
was  DO  consideration  ft>r  the  balance  of  the 
amount  so  mentioned,  and  that  said  notes 
and  mortgage  were  given  for  a  greater 
amount,  tor  the  ptupose  of  defrauding,  hin- 
dering, and  delayhig  the  creditors  of  said 
mortgagor,  then  the  said  mortgage  is  whol- 
ly void,  and  otmfers  no  right  whatever  upon 
the  plaintiff,  and  yotir  verdict  will  be  for  the 
defraidant"  This  instruction  was  very  prop- 
erly refused,  because  there  was  no  evidence 
whatevtf  from  which  the  Jury  could  find  that 
the  notes  were  given  for  a  less  amount  than 
was  evidenced  by  their  terms.  It  requires 
no  citation  of  authorities  to  establish,  what 
this  court  has  uniformly  held,  that  the  re- 
fOBSl  to  give  an  Instruction,  abstractly  cor- 
rect, yet  applicable  to  no  theory  sustained 
by  any  evidence,  is  not  prejudicial  error. 

3.  In  this  case  the  testimony  was,  for  the 
most  part,  directed  to  the  value  of  the  prop- 
erty  levied  upon  and  bcAA  to  satis^  the  daim 


of  the  bank.  In  the  nature  of  things.  It  was 
very  conflicting.  As  to  some  matters.  It  \vii» 
utterly  Irreconcilable.  Very  much  might  prof- 
itably have  been  omitted.  None  oCTered, 
however,  was  improperly  excluded.  Counsel 
for  plaintiff  in  error  insists  that  the  cross-ex- 
amination was  improperly  restricted,  and  in- 
stances the  exclusion  by  the  court  of  the 
cross.  Interrogatory  propoimded  to  Edfaolm, 
a  member  of  the  firm  of  Bdholm  &  Akin,  as 
to  when  he  commenced  to  have  business  re- 
lations with  D.  E.  Thompson.  After  this  rul- 
ing, counsel  asked  the  same  witness  this 
question:  "Q.  What  were  your  relations 
with  Mr.  Thompson,  the  plaintiff  In  this 
case?"— and,  without  a  ruling,  voluntarily 
withdrew  It  before  It  could  be  answered. 
There  Is  no  prejudicial  error  discovered  in 
this  assignment  Again,  counsel  for  plain- 
tiff in  error  complains  that,  on  cross-exam- 
ination, he  was  not  permitted  to  Inquire 
whether  or  not  Thompson  was  a  partner  with 
Bdholm  &  Atkln.  As  to  whether  or  not  this 
partnership  rdation  might  have  been  proved, 
upon  direct  examination,  admits  of  gravt: 
doubt,  for,  in  the  answer.  It  was  cwily  cbarjred 
that  Thompson  was  a  partus  In  the  conspir- 
acy; that  is.  In  effect,  a  co-conspirator.  Proof 
of  an  agreement  to  share  profits  and  losses  In 
a  business  undertaking,  without  more,  would 
hardly  be  admissible  to  prove  a  conspiracy. 
Certainly,  there  was  no  room  for  such  proof 
upon  cross-examination  In  this  case.  On  his 
croe8-examinatI(»i.  Arthur  M.  Akin,  a  mem- 
ber of  the  firm  of  Edholm  &  Akin,  testi- 
fied that  he  had  learned  the  value  of  a  cir- 
cular cotmter  in  controversy  by  pricing  one 
like  it  In  Chicago  with  a  dealer  in  such  gooos. 
and  that  he  knew  what  this  particular  coun- 
ter originally  cost  Counsel  complained  that, 
thereupon,  the  court  did  not  sustain  nis  mo- 
tion to  strike  out  all  the  evld^ce  which  had 
been  given  by  this  witness  as  to  the  market 
value  of  the  counter.  To  have  sustained  this 
motion  would,  have  vrithdrawn  from  the  con- 
sideration of  the  Jury  direct  competent  evi- 
dence upon  this  point  whldi  was  dearly  In- 
volved in  this  controversy.  The  motion, 
therefore,  oonld  not  be  sustained,  so  far  as  to 
reach  the  evldrace  given  on  the  direct  ex- 
amination,  and  it  would  have  been  equally 
anomalous  to  have  sustained  it  to  the  ex- 
tent that  this  cross-examination  should  have 
been  excluded  upon  motion  of  the  attorney 
who  conducted  it 

Again,  counsel  for  plaintiff  In  error  con- 
tends that  it  was  error  to  limit  Akln's  cross- 
examination  to  the  inquiry  whether  said  Akin 
had  not  told  Mr.  Bell  that  Edholm  &  Akin 
were  going  to  sell  pianos  for  Mr.  Thompson. 
As  the  testimony  fully  discloses  the  fact 
that  such  an  arrangement  existed,  as  to  busi- 
ness conducted  in  a  room  separate  from  that 
In  which  were  the  mortgaged  goods,  and 
without  the  two  lines  of  business  being  at 
all  confused,  or  mixed  with  each  other,  we 
cannot  conJecttu%  what  further  inquiry  would 
be  profitaUe,  which  would  aJmply  tend  to 
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elicit  testimony  of  tocts  as  to  which  there 
was  no  controrersy.  But  counsel  persisted  in 
bis  cross-examination  of  this  witness  on  this 
line,  until  It  was  shown  that  there  was  a 
written  contract  between  Thompson  and  the 
Qrm  of  Edholm  &  Akin,  as  to  the  piano  busi- 
ness, and  that  the  witness  had  shown  that 
written  contract  to  Mr.  Bell.  No  attempt 
was  made  to  compel  the  production  of  this 
writing,  and  we  think  the  plaintiff  in  error 
has  no  ground  of  complaint  because  of  the 
refusal  of  the  court  to  admit,  even  on  cross- 
examination,  oral  evidence  of  the  agreement, 
shown  to  be  In  writing.  Complaint  Is  made 
that  the  court  did  not  permit  counsel  to  ask 
Albert  Bdholm,  (who  was  not  a  member  of 
the  firm  of  Kdholm  A  Akin,)  whether  the 
ranch  In  Wyoming  was  put  In  the  name  of 
Uie  witness,  Jnst  before  the  failure  of  the 
firm  of  £ldholm  Se  Akin,  and  It  Is  Insisted 
that  such  a  line  of  cross-examination  was 
proper  because  the  witness  had  been  asked, 
on  direct  examination,  whether  or  not  none 
of  the  credit  ot  the  business  that  he  (witness; 
was  doing  was  derived  from  Edholm  &  Akin. 
On  hia  direct  examination  he  had  testified 
tb&t  he  was  engaged  In  business  on  his  own 
account  It  was  shown  that  he  was  never 
a  member  of  the  firm  Edholm  A  Akin,  and 
he  testifies  that  he  bought  the  ranch  with  hia 
own  money,  In  detail  stating  from  whence 
It  was  derived,  lite  ranch  con^sted  of  160 
acres.  It  Is  dlfflcolt  to  Imagine  bow  any 
cros»-exan]lnatlan  could  have  developed  any- 
thing of  Importance,  even  hod  the  court  per- 
mitted the  cross-examination  of  Albert  Ed- 
holm, as  to  whether  or  not  the  title  to  the 
ranch  was  pat  In  his  name.  The  court  very 
properly  excluded  furtiur  eroHMzaminatioii 
on.  the  line  proposed. 

Tbe  final  objection  made  as  to  the  Intro- 
dnctlon  of  testimony  Is  dUflcnlt  to  condense. 
Indeed,  It  Is  almost  as  difficult  to  understand. 
It  is,  therefore,  given  by  quotation  Tram 
coonsd's  brief,  In  the  following  language: 
"So  again,  Eidholm  &  Akin  had  told  of  con- 
versations wltti  Olasburg,  conversatkms  va- 
d»  most  anspidoua  cb-cnmstances,  <me  of 
them  telling  It  on  reply  to  a  question  of  Mr. 
Howe,  inserted  Into  our  cross-examination, 
(page  780.)  They  tell  their  side.  They  deny 
any  attempt  to  Induce  him.  Tet  Glasbnrg, 
wben  he  comes  on  the  stand,  is  not  allowed 
to  state  his  side  of  those  conversations,  and, 
when  we  offer  to  prove  what  Edholm  and 
Akin  did  say,  in  so  many  words,  (pages  1228, 
1229,)  an  attempt,  in  those  very  conversa- 
tions, on  tbe  part  of  Arthur  Akin  and  N. 
J.  Edholm,  to  bribe  a  witness,  the  court,  on 
the  same  frivolous  objection,  says  that  we 
taave  not  asked  a  question, — which.  If  asked, 
would  have  been  leadlng,-^'efuse8  our  side 
of  this  question,  protects  these  parties  in  the 
very  face  of  the  fact  that  this  offer  was  be- 
ftve  him,  and  the  first  question  vras  wheth- 
er he  bad  had  any  such  conversation."  It  Is 
bnt  jnst  to  the  trial  court  that  the  portion  of 
i;be  record  complained  of  should  be  set  out 


with  sufficient  fullness  to  vindicate  the  rul- 
ing made,  for,  in  our  view,  It  can  have  no 
other  effect  The  question  propounded  to 
Qlasburg  was  as  foUowsr  "Q.  Have  yon 
had  any  talk  or  conversation,  with  any  one 
c<»inected  with  the  opposite  tide  of  this 
case,  from  the  bank,  since  this  trial  be- 
gun, with  regard  to  whether  or  not  you  were 
going  to  testify  in  the  caaeT"  This  was  ob- 
jected to  as  incompetent,  immateiial,  and 
calling  t(x  the  witness'  conclusion  as  to  who 
was  connected  with  the  other  side  of  the 
case.  Tlie  objection  was  sustained,  and  de- 
fendant excepted.  Whereupon  eounsd  for 
idalntlff  in  error  stated:  "We  will  offer  to 
show,  this  witness,  that  Nelson  J.  Bdbolm 
and  Arthur  Akin  came  to  falrn^"  At  this 
point,  counsel  for  the  other  side  objected  to 
the  offer,  on  the  ground  that  the  law  re- 
quired that,  first,  a  question  should  be  aAed. 
upon  the  ex^nslon  of  which  counsel  ml^ 
make  their  offer  to  prove,  but,  not  harli^ 
asked  any  question,  It  was  improper  to  make 
tendCT  of  proof.  This  objection  was  over- 
ruled, and  plaintiff  excepted.  The  conrt  tben 
said  that  counsel  bad  the  right  to  make  the 
offer,  and  that  the  court  would  rule  upon  the 
questions  as  they  arose.  Connsel  for  plain- 
tiff In  error  then  offra^  to  show  that  Nelson 
X  Edholm  and  Arthur  M.  Akin  came  to  Oie 
witness,  and  urged  npon  him  tliat  they  vra-e 
friends  of  his,  and  tliat  tbe  note,  wUdi  tbey 
had  heretof(»re  refused  to  give  him,  ot  $200. 
they  were  ready  to  give  him,  whl^  note  bad 
already  been  paid;  and,  also,  pn^posed  to 
pay  him  some  mon^,  which  they  were  ow- 
ing him,  and  urged  upon  him  not  t(»  be  • 
witness  in  this  case,  nor  to  t^  anything  be 
knew;  and,  also,  that  they  were  to  give  him 
a  little  house  on  Twenty-Fourth  and  Lake 
street,  or  thereabouts,  for  a  nominal  price; 
also,  that  another  party  came  to  this  witness, 
and  said  to  him  that  he  should  not  testify 
against  Edholm  &  Akin,  that  tbey  were 
young  men,  and  that  he  was  a  young  man, 
and  that  he  shorild  not  testify  against  tbem. 
TTpon  iBq[ulry  by  the  court,  as  to  what  the 
other  side  had  to  say  to  the  offer  made; 
counsel  for  the  other  side  said:  '^b  have 
been  in-otestlng  her^  and  we  now  protest, 
that  this  witness  was  not  asked  any  gvee- 
tlon  as  to  any  conversation  that  he  had  with 
Edholm  &  Akin,  and  the  objection  we  made 
to  the  former  question  was  atmply  became  It 
was  not  specific  In  asking  with  what  party 
the  conversation  was  had,  leaving  it  fior  the 
witness  to  determine  who  wa«  connected 
with  the  case.  We  have  not  yet  made  any 
objection  to  theh*  asking  this  witness  any 
question."  At  this  point  connsd  for  plain- 
tiff in  error  interrupted,  using  tiie  fbUowing 
language:  "I  object  to  a  long-winded  state- 
ment of  this  kind.  I  have  made  my  offer, 
and  they  have  no  right  to  pat  a  stomp 
speech  into  this  record.  If  they  want  to  ob- 
ject to  that,  and  if  your  honor  mles  It  out 
all  right.  I  object  to  any  stump  speech  of 
Ifr.  Howe  being  put  Into  ttkts  record  now." 
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The  coort  remarked:  tbink  It  Is  proper  for 
Mr.  Horn  to  put  Into  the  record  hla  legal 
points,  on  wblcb  he  ottjects  to  tbia  eridenee* 
and  tbat  Is  sofflcient"  Mr.  Hall:  "I  move, 
to  strike  out  tbat  speech.*'  Mr.  Hove:  **I 
had  the  floor  when  I  was  Interrupted."  The 
Ooort:  **I  will  strike  from  the  recfHrd  that 
statement  of  &Ur.  Howe's;  the  natter  stands 
M  the  offer  of  Mr.  Hall.  I  ask  Mr.  Howe, 
or  Mr.  Whedon,  to  sta&  on  the  record  to 
what  ptrint  they  objected  to  the  offer,  tbeSr 
legal  objections,  and  I  win  pass  upon  them." 
Mr.  Howe:  "Our  sole  objection  to  their  mak> 
Ing  the  alleged  proof,  stated  In  their  last 
offer,  Is  simply  because  they  have  not  stated 
a  qoestlon,  aAtng  for  any  conTersatlon  that 
the  witness  had  with  Akin,  vr  any  other  pai^ 
ttcohir  party."  The  Comrt:  "The  objection  Is 
sustained. "  Mr.  HaU:  "Give  us  an  ezcep- 
tton."  The  witness  GHasbm-g  waa  being  ex- 
amined aa  a  witness  of  plaintiff  In  error, 
when  this  colloquy  occurred.  The  only  re- 
quirement of  the  court,  inncedait  to  tiie  In- 
troduction of  statements  of  the  nature  called 
for  by  the  gaestlon,  waa,  tbat  ttie  laterroga' 
tary  should  be  directed  to  a  conTersatlon 
wltb  some  particular  person  named;  that 
la,  either  with  Edholm,  or  with  Akin,  or 
some  other  party  named.  It  seems  to  us 
that  this  waa  but  a  reasonable  requirement, 
and  that  eounsd,  by  rinsing  a  com^anw 
therewith,  did  not  place  hhnsdf  In  such  an 
attitude  as  that  be  oould  complain  of  the  re- 
fusal of  the  court  to  permit  an  answer  to 
an  Interrogatory  so  general  In  its  nature  aa 
that  propovnded.  If  there  had  been  a  con- 
▼onatloa  of  the  nature  of  that  sought  to 
be  ettetted,  It  would  be  proper  tbat  the  par- 
ty with  whom  that  conrersattoa  waa  held 
diould  be  designated  In  the  Interrogatory,  so 
aa  to  afford  a  fair  opportunity  to  make  any 
proper  objection,  which  might  lie  thseto,  be- 
cause of  the  Incompetency  of  the  evidence, 
founded  upon  a  lack  of  privity  between  the 
plaintiff  and  the  party  with  whom  dasburg 
might  have  bad  the  conversation  in  question. 
The  requirement  was  but  a  reasonable  one, 
and  the  failure  to  comply  wltb  It  afTords  no 
ground  for  crltidam  of  the  mllng  of  the 
court  Much  lesa  does  it  Justify  any  inti- 
mation of  unfairness  on  the  part  of  the  pre- 
siding judge. 

The  above  quotation  we  will  sapplement 
with  a  few  excerpts  from  the  bill  of  excep- 
tions, illustrative,  not  tif  any  particular  ques- 
tion which  arose,  but  of  tbe  general  course 
•f  procedure  followed  ■  in  the  trial  of  this 
cause.  Upon  the  cross-examination  of  the 
witness  Akin,  as  to  a  conversation  had  with 
Hr.  Bell,  to  which  we  have  h^etofore  re- 
tareAt  the  witness  was  asked:  "Didn't  you 
tell  blm,  substantially,  just  as  I  have  given 
It  to  you?  The  Cmirt:  Can  you  answer 
tbe  qneadon,  Mr.  Witness?  A  Why,  I  can 
say  as  to  what  I  told  him,  or  said  to  him. 
Q.  Well,  did  yon  say  that  to  hfm?  If  you 
didn't,  yoo  can  say  so,  can't  you?  A  I 
mlgbt  hare  told  him—.   Q.  No,  no;  did  you 


say  that?  A  I  can't  answw  that  onestion, 
unless  you  let  me  explain.  Mr.  O'Connor: 
We  ask  that  the  witness  be  fined  for  con- 
tempt of  court,  tor  not  answering  the  ques- 
tion. We  ask  that  the  rules  be  enforced, 
and  tliat  he  wUl  have  to  answor.  He  can 
do  It.  He  said  so,  ot  he  did  not  say  so.'' 
After  the  refusal  of  the  court  to  fine  for  con- 
tempt, as  requested,  the  examination  pro- 
ceeded  as  follows:  "At  that  time,  didn't  you 
state  to  Mr.  Bell  that  you  had  completed  this 
contract  with  Thompson,  and  that  you  were 
to  have  2S  per  cent  of  die  profits?  The 
Court:  Ansvrer  the  question.  If  you  can. 
OonnsM:  Will  your  honrar  Instmct  him  to 
ccKiflne  his  answer,  and  not  go  outside?  The 
Court:  Tea,  I  will  instruct  him  to  confine 
his  answer;  but  not  aa  to  how  he  should 
answer,  furthw  than  to  answer  the  question 
as  propounded  by  Mr.  HaU.  A  That  ques- 
tion I  cannot  answer,  unless  I  am  allowed 
to  Mcplaln.  Q.  Well?  Mr.  O'Connor:  1 
expect  that  Is  not  an  answer  to  tbe  question. 
Mr.  Howe:  Don't  you  want  him  to  explain? 
Mr.  HAU:  I  don't  propose  to  allow  liim  to 
throw  In  a  lot  of  stuff,  unless  yon  will  agree 
t3ut  I  Shan  eroBB-Mamine  on  It  Mr.  Howe: 
We  will  agree  to  nothing.  The  Court:  We 
win  stop  right  ber^  on  tUs  line  of  questions, 
and  go  on  to  something  else.  Mr.  O'Connor: 
We  take  exception  to  the  refusal  of  the  court 
to  compel  tbe  witness  to  answer  that  ques- 
tion, "yea'  <se  *no^' "  This  objection  was  over- 
ruled, and  defendant  accepted.  A  little  far^ 
ther  <m  In  the  cross-examination  (tf  this  same 
witness,  he  was  asked  upon  what  book  the 
Mils  payable  and  recelTable  of  tbe  firm  of 
Bdliolm  ft  Akin  would  be  altered,  and  fol- 
lowing this  was  ttls  colloquy:  **A  Why,  our 
eastran  notes  would  be  entered  on  tbe  blUs 
payable  ImmAs.  Those  are  the  only  ones  we 
kept  tmSt  of.  Q.  Tour  eastern  notes?  A 
Tes,  Hr.  Q.  I  am  not  asking  you  about  your 
eastern  notes.  I  am  asking  you  upon  what 
tedkB  those  entries  would  be  niade^  I  am 
not  asking  you  to  go  Into  the  contents.  I 
am  expressly  trying  to  keep  yon  from  doing 
it  I  want  yon,  now.  Just  to  answer  tbe 
question.  What  Is  tbe  name  of  the  books 
upon  which  your  Mils  payable  and  recriva- 
ble  would  be  entered?  A  Our  eastern  bills 
pvyaMe—  Mr.  HaU:  Never  nrind,  now; 
what  Is  the  name  of  tbe  book?  Don't  gt> 
and  slash  fliat  Into  me  any  more.  Yon  are 
trained  too  well.  Give  tbe  name  of  tbe  book. 
Ton  know  It  A  Well,  we  called  it  the  bills 
payable  and  bills  receivable  book."  Tbe 
witness  Famswort3i  was  asked  as  to  his 
Judgment  of  the  amotmt  of  the  stock  In  Jan- 
nary,  1890,  and  answered  tbat  It  waa  about 
f40,000,  as  he  recollected  It  "Mr.  O'Con- 
ntnr:  I  move  to  strike  that  oat  es  not  re- 
sponalve  to  tbe  question,  Incompetent,  Irrele- 
vant, and  ImmateriaL'*  During  the  argu- 
moit,  tbe  ffdlowlng  exception  was  taken: 
"Mr.  O'Connor:  They  have  tbe  witnesses 
drilled  here,  and  I  make  tbe  charge  de- 
liberately.   Mr.  Howe:   X  want  that  taken 
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4owQ  Yxy  the  reporter,  now  that  the  charge 
is  made  deliberately.  The  Court:  I  ask 
that  counsel  on  both  sides  abstain  from  these 
assertions,  which  have  no  bearing  on  the 
question  hra«.  Mr.  O'Connor:  The  wit- 
nesses are  trained  to  that,  and  I  have  the 
right  to  say  so.  Just  the  moment,  lUce  a 
parrot,  when  a  word  Is  mentioned,  they  an- 
swer right  out  what  they  have  no  right  to 
.inswer.  I  say  the  witnesses  are  trained. 
While  I  don't  charge  Mr.  Howe  with  train- 
ing them,  somebody  has  done  It.  and  th^ 
are  very  apt  scholars.  The  Court:  I  don't 
think  It  Is  proper  to  say  that  these  witnesses 
are  trained.  This  witness  seems  to  me  to  be 
a  very  fair  witness.  Mr.  Hall:  We  desire 
to  except  to  that  Mr.  O'Connor:  I  wish 
to  note  it  down.  It  Is  certainly  error  on  the 
part  of  the  court  to  remain  on  any  erl- 
dence."  In  the  cross-examloatlon  of  Albert 
Edh<^  was  the  following:  "Q.  Didn't  yon 
know,  as  a  matter  of  fact,  that  you  could  get 
the  very  best  jewder's  trunk  for  $35?  A. 
No,  sir.  Q.  Ton  say  that  is  not  so?  A.  I 
say,  I  did  not  know  that  Q.  Oh,  yon 
did  not  know  that?  A.  Xon  asked  me  If 
I  did  not  know  that,  and  I  mid,  *No.*  Q. 
Oh.  yes;  we  will  give  yoa  anotfatf  chance 
to  dodge  It  in  another  direction."  Uke 
the  trunk  Just  inquired  about,  these  ex- 
cerpts are  but  samples  of  what  occurred 
during  the  25  days  occupied  In  the  trial  of 
this  case,  but  they  serve  fully  to  illustrate 
with  what  truth  to  life  was  given  the  ex- 
amination of  one  witness,  in  the  trial  of  Bar- 
d^  against  Pickwick;  any  Indorsement  of 
the  reflections  of  the  reporter  of  that  case, 
however,  being  opressly  discarded.  The 
pwtlon  of  the  celebrated  trial  alluded  to  la 
reported  In  the  ft^owlng  language: 

'"Now,  Mr.  Winkle,'  said  Mr.  Skimpln, 
'attend  to  me.  If  you  please,  sir,  and  let  me 
Fecommend  you.  for  your  own  sake,  to  bear 
in  mind  his  lordship's  Injunction  to  be  care- 
ful I  believe  you  are  a  particular  friend  of 
Mr.  Pickwick,  the  defendant;  are  jou  not?* 
*I  have  known  Mr.  Pickwick  now,  as  well 
as  I  remonber  at  this  momoit,  nearly—' 
'Pray,  Mr,  vnnkl^  do  not  evade  the  ques- 
tion. Are  you  or  are  you  not  a  particular 
friend  (tf  the  defendant?*  'I  was  Just  about 
to  say  that—'  'Will  you  or  will  you  not 
answer  my  question,  sir?  Come,  sir,'  said 
Mr.  Skimpln,  'yes  or  no,  If  you  please.'  Yea, 
I  am,'  replied  Mr.  Winkle.  'Yes,  you  are; 
and  why  could  you  not  say  that  at  onc^  ^r? 
Perhaps  you  know  the  piaintUT,  too?  Eh, 
Mr.  Winkle?*  1  don't  know  her.  I  have 
seen  her.'  'Oh.  you  don't  know  her;  but 
you  have  seen  her?  Now,  have  the  good- 
ness to  t^  the  gentlemen  of  the  Jury  what 
you  mean  by  that,  Mr.  Winkle.'  'I  mean 
that  I  am  not  intimate  with  her,  but  I  have 
seal  ber  when  I  went  to  call  on  Mr.  Pick- 
wick In  Goswell  street'  'How  often  have 
you  seen  her  ?'  'How  often  ?'  'Yes,  Mr. 
Winkle;  how  often?  I  will  repeat  the  quea- 
tlon  for  you  a  dozen  times,  if  you  require 


It  1^-'  And  the  learned  gentleman,  with 
a  firm  and  steady  frown,  placed  bis  hands 
on  his  hips,  and  smiled  suspiciously  at  tlie 
jury.  On  this  question  there  arose  the  ea<- 
'  fylng  browbeating  customary  on  such  points. 
Fhvt  of  all.  Mr.  Winkle  said  It  was  impos- 
sible for  him  to  say  how  many  times  be  had 
seen  Mrs.  Bardell.  Then  he  was  asked  If 
he  had  seen  her  twenty  times,  to  which  he 
replied, 'Certainly;  more  than  that'  Thea  he 
was  asked  If  he  had  not  se«i  her  a  hundred 
times;  whether  he  could  swear  that  he  had 
seen  her  fifty  times;  whether  he  did  not 
know  that  he  had  seen  her  at  least  seventy- 
five  times,— and  so  forth;  the  satisfactory 
conclusion  which  was  arrived  at,  at  last, 
being  that  he  had  bettv  take  care  of  him- 
self, and  mind  what  he  was  about  The 
witness  having  been  by  these  means  reduced 
to  the  requisite  ebb  of  norvous  perplexity, 
the  examination  was  continued,  as  follows: 
'Pray,  Mr.  Winkle,  do  you  remember  calling 
on  the  defendant  Pickwick,  at  these  apart- 
ments In  the  plaintiff's  house  In  OosweU 
street  on  one  particular  morning  in  the 
month  of  July  last?*  Tea,  I  do.'  'Woe 
yon  accompanied  cm  that  occadcm  bjr  a 
friend  of  the  name  of  Tnpman,  and  another 
of  the  name  of  SnodgrassT  'Yes,  I  was.' 
'Are  they  here?'  'Yes,  they  are,'  replied  Mr. 
Winkle,  looking  very  earnestly  towards  the 
spot  where  his  friends  w^e  stationed.  *Pray 
attend  to  me,  Mr.  Winkle,  and  never  mind 
your  friends,'  said  Mr.  Skimpln,  with  another 
expressive  look  at  the  Jury.  Hmj  nraM 
tell  their  stories  without  any  prevtooa  cm- 
sultatlon  with  you,  if  none  has  yet  taken 
place,'  (another  look  at  the  jury.)"  Ptv  oor 
purpose,  this  quotation  Is  amply  sufficient 
The  Judgment  of  the  district  conrt  la  af- 
firmed. The  oQur  commlssioBeni  ecmcnr. 


WAKEFJBLD  v.  LATBT  et  aL 

(Supreme  Court  of  Nebraska.   Feb.  7,  ISdi.) 

MscHAKica'  Liens— Wao  Extitl.bd  to— Statb- 
MBXT  OP  Claim. 

1.  The  object  of  the  medianlc*s  Ueii  ttrnt- 
nte,  which  requires  a  lim  claimant  to  file  in  the 
office  of  the  register  of  deeds  "an  accoont  in 
writing  of  the  ItemB"  of  material  for  which  be 
claims  a  lien  against  real  estate,  is  to  ^p^ias 
persons  dealing  with  It  of  the  dalma  against 
the  same. 

2.  Section  3,  c.  54.  Comp.  St  18^  (Me- 
diftnic's  Lien  Law,)  requires  a  Ilea  claimant 
to  make  oath  to  the  "acconnt  in  writing"  of  the 
Items  for  whidi  he  dainis  a  lien,  but  docs  not 
require  him  to  atato  in  sudi  oath  all  the  &cta 
which  he  would  be  required  to  plead  and  prove 
In  order  to  establish  nia  lien  by  a  decree  of  a 
conrt  of  equity. 

3.  The  "accouot  of  items,"  and  the  oath  or 
affidavit  attached  thereto,  should  both  be  looked 
to  and  read  as  one  instrument  to  detmidne 
whether  a  lien  claimant  has  brought  himsilf 
fairly  within  the  provlsioiu  of  the  mechanic*! 
lien  law. 

4.  WbethOT  a  verified  "acconnt  of  itemi" 
filed  tor  record  shows  on  Its  face  anffitimt  to 
entitle  It  to  be  asserted  of  record  as  a  Ueo 
against  the  real  estate  of  another,  and  oiade 
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■the  basis  of  a  sntt  In  eqaltr  to  foredoae  such 
Hen,  Is  a  qnestion  of  law,  to  be  determined  from 
Hie  instrtiment  itself. 

6.  Whether  a  lien  claimant  has  performed 
aach  acta,  and  performed  them  under  and  In 
pursnance  of  sncb  condititms,  and  in  each  time 
and  manDer.  aa  to  entitle  him  to  a  decree  ee- 
tablisbing  his  lien,  an  mixed  qneatlons  of  law 
and  fact. 

6.  A  lien  claimant  cannot  prove  his  oompll- 
anee  with  any  of  the  requirements  of  the  me- 
dianic'a  lien  law  by  the  ''lien"  <so  called)  Itself, 
«aTa  the  filing  thereof  and  the  oath  thereto. 

7.  A  Inmbw  merchant.  In  pnrauance  of  m 
single  contract  with  the  owner  of  two  separate 
lots,  famished  him  material  tor  the  section 
of  three  hoosea  thereon,  field,  that  the  lumber 
merchant  was  entitled  to  enforce  a  elngle  lien 
against  all  the  houses  and  lota  for  the  balance 
•due  him  for  material  famished  hj  him  nnder 
his  contract  with  the  owner. 

8.  In  a  verified  "acfx>unt  of  Items"  of  ma- 
terial filed,  and  for  which  a  lien  was  claimed 
against  certain  real  estate  under  the  mechanic's 
lien  law,  neither  In  such  account  nor  the  affida- 
Tit  attached  thereto  was  it  stated  who  was  the 
owner  of  the  real  estate,  nor  that  the  contract 
for  the  material  was  made  with  the  real  estate 
ownn  or  hto  agent  Btid,  that  sneh  omisdiHU 
were  not  fatal  to  the  Hen. 

(Sfllabus     the  Coort) 

Appeal  from  district  court,  Douglaa  coun- 
ty; Wakel^,  Judge. 

Action  b7  John  A  Wakefield  against  Wil- 
liam Latey,  W.  B.  MlUard.  and  others  to  en- 
force a  mechanic's  lien.  From  a  decree  for 
plalntia;  defendant  MlUard  appeals.  Af- 
flrmed. 

Hall,  McCulloch  &  BngllBh,  for  appellant 
Montg<niHE7,  Obailtaii  A  Hall,  for  aro^lee* 
• 

RAOAN,  G.  John  A  Wakefield  brought 
■nit  to  the  district  court  of  Douglas  county 
to  foreclose  a  lien  against  lots  1  and  2,  in 
blo<^  6,  Deoise's  addition  to  the  city  of  Oma- 
ha, for  material  which  be  alleges  he  fur^ 
nlahed  to  construct  some  dwelUng  bouses  on 
aald  lots.  William  Latey  and  William  T. 
Benson  were  made  defendants,  as  it  la  al- 
leged the  material  was  furnished  to  them, 
they  owning  the  lota  at  the  time,  and  W. 
B.  Millard  was  made  defendant,  as  be  owned 
tbe  lots  when  this  suit  was  brought  The 
district  court,  by  its  decree,  gave  Wakefield 
a  ii&i  on  the  lots,  and  Miller  brings  the  case' 
here  on  appeaL 

Cotmsel  for  appelant,  for  a  reTersal  of 
tbls  decree,  make  the  following  points: 

1.  That  the  affldarlt  attached  to  the  "account 
•of  Items"— mecbanic's  lien— Is  insufficient 
The  aflldaTit  is  as  follows:  "State  of  Ne- 
braska, Douglas  County— BS.:  John  A  Wake- 
field, being  first  duly  sworn,  on  bis  oath 
aays  that  the  foregoing  Itemized  account  of 
materials  is  a  true  and  correct  account  of 
mata-lals  furnished  by  this  affiant  for  the 

said   under  a  verbal  contract  for  said 

materials  for  tbe  erection  of  the  bouses  upon 
said  land  as  dwellings  on  the  following  de> 
scribed  k>ts,  piece,  or  parcel  of  land,  viz. 
lota  one  (1)  and  two,  (2,)  block  six,  (6,) 
I>enlBe's  addition  to  the  city  of  Omaha;  and 
tbls  affiant  further  says  that  he  has  and  here- 
by claims  a  lien  on  said  premises  tor  the 


fall  amount  of  bis  suld  account,  to  vlt,  the 
sum  of  ¥1,022.83.  together  witta  Interest  there- 
on at  the  rate  of  ten  per  cent  p^  annum 
from  the  17th  day  of  September,  A  D.  1887; 
and  farther  affiant  says  not  John  A  Wake> 
field."  It  wiU  be  observed  that  tbe  Uen 
dalmant  in  this  affidavit  doea  not  state  the 
name  of  the  peraon  wlUi  wh<»n  he  contract- 
ed to  famish  the  material  m«itIoned  in  the 
aceoont  mx  does  he  state  tlie  name  of  the 
real  estate  own^;  and  It  Is  tat  these  rea- 
MDB  that  ooonsd  claim  the  aflldavlt  Is  in- 
soffident  Th^  "account  of  items"  to  which 
this  affidavit  is  attached  is  headed:  "Oma- 
ha, Nelaraaka,  January  20,  188&  John  A 
Wakefield,  Wholesale  and  RetaU  Lumber  and 
Bnlldiog  Materials,  Sold  to  Latey  ft  Benson. 
Ten  per  cent  interest  charged  after  maturi- 
ty." Then  followed  tbe  dates  and  items 
and  price  of  the  matwlaL  Tbea  the  follow- 
ing: "Omaha,  Nebraska,  January  20^  1888. 
William  Latey  et  aL,  Latey  ft  Benson.  Esq.. 
to  John  A  WakflOdd,  Dr.  To  merchandise 
for  three  bouses,  blUs  sold  Antrast  17.  1887, 
as  per  Itemlied  bill  atbiched."  The  "account 
of  items,"  and  affidavit  attached  to  the  same, 
should  boUi  be  kKdced  to  and  read  as  one 
Instrument;  and  when  tills  Is  done  It  ap 
pears  that  In  pursuance  of  a  verbal  contract 
of  Jime  17.  1887.  Wak^eld  sold  the  mate- 
rial for  whldi  he  claims  a  lien  to  Latey  & 
Bensim.  for  the  erectlmi  of  the  houses  on  the 
real  estate  described  in  the  affidavit.  We 
think  this  a  sufficient  compliance  with  tbe 
statute.  It  Is  true  that  to  enable  a  material 
man  to  have  established,  by  decree  of  a 
court  of  equi^,  a  Uen  against  real  estate  for 
material  fiimlahed  for  an  Improvement  there- 
on, be  most  plead  and  prove  that  he  fur- 
nished mffterlal  for  the  puriKwes  of  an  Im- 
provement on  said  real  estate;  that  he  fur- 
nished such  material  in  pursuance  of  a  con- 
tract, express  or  Implied,  made  with  the  real 
estate  owner  or  his  agMit;  that  within  four 
months  of  the  date  of  the  furnishing  of  the 
last  item  of  such  mat^lal  he  made  an  ac- 
count In  writing  of  tbe  items  thereof,  made 
oath  thereto,  and  filed  the  same  in  tbe  office 
of  the  register  of  deeds.  But  these  are  mat- 
ten  of  pleading  and  evidence  in  a  suit  to 
establish  the  lien  claimed.  Section  3,  c.  54. 
Oomp.  St  1893,  provides:  "Any  p«w)n  enti- 
tled to  a  lien  under  this  chapter  shall  make 
an  account  In  writing  *  *  *  of  tbe  mate- 
rial furnished,  •  •  •  and  aft^  making 
oath  thereto,  shall,"  etc.  But  this  section 
does  not  require  the  Um  claimant  to  state 
in  such  oath  all  the  facts  he  would  be  re- 
quired to  plead  in  a  stiit  to  foreclose  bis  al- 
leged lien.  The  object,  however,  in  requir- 
ing a  lien  claimant  to  file  in  the  office  of  the 
register  of  deeds  "an  account  of  items"  of 
material  tor  which  he  claims  a  Hen  against 
real  estate,  is  to  apprise  persona  dealing 
with  It  of  the  claims  against  the  same;  and 
this  statute  is  compUed  with  If  it  appears, 
or  Is  fairly  Inferable,  from  the  "account  of 
items"  and  oath  or  affidavit  thereto,  when 
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read  toseOter,  that  tbe  dfdmant  has  brooflbt 
Umaelf  nithln  tbe  ^orlidon  of  the  statute. 
WbeOier  a  Terlfled  "account  of  items"  filed 
■bowB  on  its  face  anffldent  fticts  to  entltie 
It  to  be  asserted  of  reowd  as  a  lien  against 
tbe  own^s  of  real  estate,  and  a  suit  in  equi- 
ty to  foredose  tbe  lien  claimed  to  be  based 
tliCTeon,  is  a  Jurisdictional  question  of  law, 
to  be  detomined  from  an  Inspection  of  tbe 
Instromait  itadf;  but  whether  the  lien 
claimant  has  porfwmed  such  acts,  and  per- 
formed tbem  under  and  In  pursuance  of  sndi 
ooDdltirais,  and  In  such  fmn  and  manner,  as 
to  entitle  him  to  a  decree  establishing  tafs 
Uen  undo*  the  statute,  are  mixed  questions 
of  law  and  tact  Tbe  li«i  claimant  cannot; 
taowero',  prore  his  compliance  with  any  re- 
quirement <^  tbe  statute  by  tbe  met^nlc's 
Uok  (the  Terlfled  account  of  itenu)  Itself, 
save  ttie  filing  thereof  and  the  making  oath 
thereto.  The  first  point  made  by  appellant 
must  be  oremded. 

2,  Tbe  Terlfled  ''account  of  items"  was 
filed  against  Latey  &  Benson,  and  the  evi- 
dence shows  that  the  real  estate,  at  the  time 
they  purchased  Qie  material  and  made  tbe 
ImproTemoits,  stood  of  record  In  tbe  name 
vt  William  Lat^  and  William  Y.  Benson, 
IndlTlduals  composing  tbe  o^artnership  of 
Latey  &  Boison.  Appdianf  s  counsel  Insist 
that  this  state  <xC  facts  made  tbe  firm  of 
Latey  ft  Benson  subcontractors,  and  they 
bare  no  lien,  because  they  did  not  make  and 
file  In  the  oBlca  of  tbe  register  of  deeds  a 
swwn  statmnent  ot  tbe  amount  due  fliem 
from  their  itriadpais  within  00  days,  etc. 
The  answer  to  this  Is  that  the  eridence 
shows  that  the  real  estate  was,  at  the  time 
Latey  ft  Benson  made  tbe  contract  with 
Wakefield  tat  the  material,  and  during  the 
erectkm  of  the  Improvements  tor  which  tbe 
material  was  purcbaaed,  the  iwopoty  of  tbe 
eoputnershtp  of  Lat^  ft  Boison. 

8l  Tb»  TMlfled  *^account  of  Items"  was 
filed  January  20,  1888,  and  the  last  Item 
dalmed  by  Wakefltfd  to.baTO  bem  furnished 
lAtey  ft  Benson  under  the  contract  to  dated 
B^tember  27,  1887.  Thtar  Item  to  made  up 
Of  8  dooTB  and  2S0  feet  of  '^0  lumber." 
^noldlng.)  Goonsel  Instots  somewhat  rehe- 
mentiy  that  there  Is,  In  the  record,  no  com- 
petent erldmce  showing  that  the  material 
called  for  by  this  Item  of  September  22,  1887, 
was  fnmlsbed  by  Wakefitid  to  La  t^  ft  Ben- 
son undo*  tbe  contract  In  this  case,  and  used 
by  them  in  the  erection  of  the  Improvements 
Cor  which  Wakefield  claims  a  lien.  Counsel 
are  mtotakoi.  There  to,  In  the  record,  com- 
petent evidence  Justifying  the  finding  of  the 
trial  court  that  tbe  material  mentioned  in 
the  Item  of  September  22,  1887,  was  by 
WakeUeld  forntohed  to  Latey  ft  Benson  under 
the  contract  between  them,  and  there  to  pos- 
itive evidence  identifying  some  of  the  dows 
In  the  outhouses  or  sheds  on  the  premises 
as  the  doors  mentioned  In  the  Item.  Oounsel 
soy,  however,  that  the  contract  between 
Wakefield  and  Latey  ft  Benson  was  for  lum- 
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ber  for  dweUhigs,  and,  If  -^esa  6wsn  were 
used  in  tlie  outhouseff  or  sheds  on  the  same 
premises  on  which  the  dwellings  were  erect- 
ed, they  cannot  be  Included  in  the  lloi  ben. 
The  contract  was  tm  mata4al  for  the  erec- 
tion of  three  dweUlngs  on  tbe  two  lots*  and 
tbe  evidence  shows  all  the  matolai  was  de- 
livered under  the  one  ccmtract.  It  would 
be  a  technical  and  narrow  otmstructlon  of  the 
statute  to  say  that;  under  a  contract  tor  ma- 
terial for  the  construction  of  a  dwelling,  a 
part  of  the  lumbe:  deUvered  under  tbe  con- 
tract, because  used  In  building  an  outhouse 
or  shed  on  the  premises  Instead  of  the  dwell- 
ing propw,  could  not  be  included  In  the  *^ 
count  of  items.'*  But,  If  the  doora  be  oc- 
cluded from  the  22d  of  September  item,  the 
evidence  supports  the  finding  that  the  mold- 
ing, at  least,  was  delivered  to  Latey  ft  Ben- 
son fw,  and  used  1^  tbem  In.  the  dwelling 
propor.  Tbto  dtopoees  of  appellant's  third 

4.  Lat^  ft  BeDson  erected,  on  thu  two 
lot^  three  houses,  designated  In  the  evidence 
as  Noe.  25,  26.  and  27.  O^tese  houses  were 
all  built  at  the  same  tlm&  The  material  for 
all  was  furnished  by  Wakefield  under  one  con- 
tract made  with  lAtey  ft  B^ison.  The  hooses 
were  to  be  alike,  and  tbe  material  for  each 
was  to  be  the  same.  No  separate  a^rftMPt 
of  the  mat»lal  fumtohed  by  Wak^idd  under 
hto  omtract  for  thdr  erection  was  kept,  and 
such  extra  matolai  aa  was  used  In  the  finish- 
ing of  aU  three  wa«  furnished  by  WaludMd, 
and  duuged  to  the  accofint  of  Latey  ft  Boi- 
son,  under  their  contract  for  material  for  the 
tbree  hoosss.  Counsel  tar  appelant  say: 
"A  yont  Uflu  cannot  be  had  when,  as  tn  thto 
csae^  the  bouses  are  s^axate  and  diatlnet 
Tlie  statute  to  not  onnplled  with  by  filing  a 
Joint  Uen,  and  hence  do  lien  attacbeK"  In 
DooUttle  T.  Plena.  16  Neb.  IfiS,  20  N.  W.  llfi. 
It  to  said:  "Where  A.  agreed  to  erect,  and 
did  erect,  three  booses  for  one  npon  each 
ot  tiiree  adjoining  loti^  for  an  entire  som, 
held,  that  a  mechanic's  Uen  attached  to  aO 
the  lote  and  the  boUdlngs  thereon." 

6.  It  appeara  from  the  evidence  that  Latej 
ft  Benson,  on  November  8,  1887.  paid  Wake- 
field $2,000,  whldi  sum  Wakefield  gave  Latey 
ft  Benson  credit  for  on  an  <Ad  account  they 
owed  blm.  Appellant  Instete  that  thto  92,000 
was  mwiey  be  paid  to  Latey  ft  Benson  as 
purchase  price  fw  the  real  estate  In  con- 
trovovy  here,  and  that  Wakefield  ahonld  be 
compelled  to  credit  hto  claim  here  against 
Latey  ft  Baistm  with  that  sum.  We  cannot 
say  the  trial  court  was  wrong  In  refoslng  to 
do  this.  The  evidence  shows  that,  at  tbe 
time  Wakefldd  received  the  $2,000  from  La- 
tey ft  Benson,  they  owed  him  large  snms 
on  old  accounts,  and  they  gave  him  no  dlrcfr 
tlons,  and  made  no  requests,  as  to  tbe  ac- 
count on  which  It  should  be  applied.  "Money 
paid  by  a  debtor  without  direction  av  to  Ite 
application  may  be  applied  by  the  creditor  aa 
he  pleases."  When  appeUant  purcbaaed 
these  lots  from  Latey  ft  Benson,  the  Uen  in 
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milt  was  of  record;  and  If  be  cboee  to  pay 
over  the  purchase  price,  and  assnme  the 
rlflfes  of  defeaUng  the  Hen,  be  has  m  me  to 
blame  but  Umself,  and  certainly  la  In  no  post 
tlon  to  ask  a  court  of  eqnl^  to  compel  an^ 
otbcr  to  bear  a  hMB  he  might  hare  avoided 
by  the  excise  of  a  little  foresight  and  buai- 
ness  B^aclty.  The  decree  aiq>ealed  trom  is 
correct,  and  In  all  thlngv  affirmed.  Affirmed. 
The  otiw  commla8l<Hiers  concur. 


8HBRWIN  V.  OAOHAOBN  at  al. 
OSnpieme  Court  of  Nebraska.  Feb.  7,  IS&L) 

S4)D1TABI.B  JURiaDIOTlO!!  — ■  RbHEDT  At  LaW — 
PBAL  —  FUDDDLXNI  COVTITAKOM  ChATTBL 

HOKTQAOKS— POBSEaatON  BT  HORTOAOOB. 

1.  As  a  general  rale,  a  conrt  of  equity  will 
not  interpose  an  objection  to  its  own  jorisdio- 
tlon  OB  tbe  groond  tlutt  the  plalntlft  has  an 
adequate  remedy  at  law,  bat  will  retain  the 
canse  for  trial,  and  award  tilie  relief  to  wUch 
the  parties  would  have  been  uiUtled  in  a  eonrt 
of  law. 

2.  ObJectiiHi  to  the  jarlsdictlon  of  a  court 
of  equity  on  the  ground  that  the  plaintiff  has 
an  aaeauate  remedy  at  law  mast  be  made  be- 
fore judgment  on  the  merits  of  the  cause,  and 
will  Dot  be  entertained  when  made  for  the  first 
time  in  this  court  on  the  appeal  of  the  object- 
ing party. 

o.  A  provision  in  a  chattel  mortgage  for 
possession  and  power  of  sale  by  the  mortgagor 
raises  a  concluaiTe  presnmptlou  of  fraud,  and 
such  conveyance  will  be  held  void  as  to  credit- 
ors. 

4.  But  In  every  case  where  the  conveyance 
iM  not  fraudulent  on  its  face  the  question  of 
fraud  is  one  of  fact. 

5.  Fraud  in  a  chattel  mortgage  by  reason 
of  a  stipulation  for  possession  and  power  of 
sale  by  the  mortgagor  is  available  on^  to 
creditors  whose  executions  or  attachments  an 
levied  before  delivery  to  the  mortgagee  under 
the  terms  of  the  mortgage. 

6.  A  mortgage  of  personal  property  for  a 
part  of  the  purchase  price  thereof  will  not  be 
aeclared  void  as  to  creditors  of  the  mortgagor 
on  the  ground  that  the  value  of  the  property 
mortgaged  is  largely  In  excess  of  the  amount  of 
the  debt  secured. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Lancaster  coun- 
ty; Chapman,  Judge. 

Action  by  Harlan  P.  Sberwln  against  Lem- 
nel  Ll  Qaghagen,  Ephralm  L  Ferguson,  Sam- 
uel McGlay,  sheriff,  and  others  to  restrain 
the  execution  of  a  Judgment,  and  for  other 
relief.  There  was  Judgment  for  plaintiff,  and 
defwdants  a[q>eal.  Affirmed. 

John  D.  Pope  and  Pound  &  Burr,  for  aih- 
pellants.  Robert  Byau  and  TtaosL  Byan,  fos 
appellee. 

POST,  3.  This  is  an  appeal  from  a  decree 
of  the  district  court  of  Lancastw  oonnty.  In 
tbe  petidim  It  is  charged,  In  substance,  that 
on  the  lat  day  of  August,  1890,  the  appellant 
Gaghagen  executed  in  favor  of  Sherwln,  the 
appellee,  three  promissr^  notes,  to  wit,  one 
tot  $150,  due  September  1,  1S90;  one  for 
9200;  due  October  1,  1890;  and  one  for  $lr 
225.30,  due  November  1,  1890;  all  bearing  In- 
terest at  8  pa  oeat  per  annum.   In  order 


to  secure  Ibe  notes  above  described,  Ctag- 
bagm  at  tbe  same  time  executed  in  fovor  of 
Sberwln  a  mortgage  upon  a  stock  of  drugs 
and  flxtores  In  die  dty  of  Idncdln,  Including 
otwntera,  show  caseSf  soda  fountain,  etc  Im* 
medlat^  following  the  descrlptlmi  ot  the 
pn^Mffty  mortgaged  is  tlila  recital:  "The  In- 
tentl<m  being  to  oonv^  to  said  H.  P,  Sba- 
win  all  the  dnyp  and  fixtures  bi^etofore  sold 
by  said  Sfa«wln  to  said  Gkmhagen,  and  this 
mortgage  is  given  to  secnre  a  part  of  the 
purchase  mon^  for  the  said  drugs,  fixtures, 
and  toUet  articles,  said  fixture*  being  In  1124 
O  street,  oa  east  aide  of  bnlldlng.  In  Lincoln, 
Nebraska.  The  above-deecrlbed  chattels  are 
now  in  my  possession,  afe  owned  by  me,  and 
free  from  Incumbrance  In  all  respects;  but 
said  pojBBession  immediately  is  tranaferred  to 
EL  P.  Sberwln,  and  all  the  money  realised 
from  tbe  sale  of  goods  to  apply  on  said  notes 
as  same  beonnes  doe  by  J.  H.  PlnkoixHi. 
agent  fbr  H.  P.  Sberwln.'*  Said  mortgage 
was  filed  in  the  oOob  of  the  oounty  cUork  ot 
Lancaster  county  September  22d.  On  the 
23d  day  of  S^tember,  tbe  note  toe  r» 
maining  wholly  unpaid,  Sherwln  demanded 
poBsesalfm  of  tbe  mortgaged  prc>perty,  wbwe. 
upCHi  It  was  all  surroidered  by  Gagbagot  to 
him,  to  be  st^  In  accordance  with  the  con- 
ditions of  tbe  mortgage;  but  upon  the  n^re- 
sentatUm  of  Gaghagoi  that  be  would  In  tbe 
mean  time  procure  tbe  means  to  dlscbarge 
the  several  notes,  Sberwln  agreed  that  he 
would  not  adverttae  the  mortgaged  propwty 
for  sale  until  September  2etb.  That  the  rep- 
resentatifm  aforeaald  was  willfully  false,  and 
Qaghagen,  instead  of  trying  to  secure  money 
with  which  topay  said  notes  within  the  time 
agreed  upon  for  that  purpose,  conspired  with 
his  oodefoidant  Fexguaon  to  cheat  and  de- 
fraud tbe  plalntlit  out  of  big  dalm.  lliat. 
In  pursuance  of  sucb  conspiracy,  aald  partleB 
procured  to  be  assigned  to  Ferguson  certain 
daima  against  G^aghagen,  amounting  in  the 
a^regate  to  $1,3(H(.75,  most  of  wtalcb  woe 
not  due,  and  many  of  which  were  purchased 
for  50  par  cent,  of  the  face  thereof.  That,  on 
tbe  Stith  day  of  Sevtemlrar,  Gagbagen  volmi- 
tarily  ap{>^«d  before  the  district  court,  and 
cmfessed  judgmaat  In  favw  ot  Ferguson  tor 
the  amount  of  said  dalms.  That  an  execu- 
iton  was  immediately  ivocured  and  placed 
In  tbe  bands  of  a  deputy  aberiff  for  aem- 
loet  who^  within  an  hour  iboeafter,  under 
the  direction  of  Ferguson  and  Gagfaagen. 
levied  ujKm  tbe  propaty  In  contrororsy;  and 
the  defendant  McGlay,  as  Aerlfl,  has  ad- 
'vertised  said  propwty  for  sale  to  satlal^  tbe 
judgment  afweaaid.  That  tbe  assignment  ta 
said  claims,  as  well  as  tbe  confession  of  tbe 
said  Judgment,  was  fraudulent,  and  designed 
by  the  d^endants  named  to  defraud  thh 
plaintiff;  and  that  McClay,  as  shaiff,  is 
using  his  office  In  order  to  assist  the  other 
defendants  in  their  efforts  to  deprive  the 
plaintiff  of  hla  security.  The  prayw  is  few  a 
decree  enjoining  the  several  defendants  fn>m 
selling  tbe  property  to  satisfy  the  execution 
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against  GaghageD,  and  from  otherwise  inters 
ferfng  with  his  possession,  or  the  foreclosure 
of  the  plaintiff's  mortgage. 

The  d^endants  Joined  In  an  answer,  to 
which  they  admit  the  execution  of  the  notes 
and  mortgage  hy  Gaghagen,  the  confession  of 
judgment,  the  Issuing  of  the  execution,  and 
levy  upon  the  mortgaged  property  as  alleged, 
and  deny  the  other  allegations  of  the  peti- 
tion. The  answer  contained  a  charge  of 
ftaud  In  the  following  language:  "Said 
notes  were  fraudulently  obtained  from  said 
Gaghagen  by  said  plaintiff,  through  a  trade 
made  between  said  parties,  by  which  said 
plaintiff,  by  misrepresentation  and  misstate- 
ments,  and  by  cheating  and  de&audlng  said 
Gaghagen,  obtained  said  notes  set  out  In  said 
petition,  as  well  as  the  chatty  mortgage 
made  to  secore  said  notes.  Defendants,  fur- 
ther answ^lng,  say  that  the  chatty  mort- 
gage set  out  In  plaintiff's  petition  was  fraud- 
ulent as  to  defendant  E.  I.  Fergusou,  who 
la  a  Judgment  creditor  of  said  Lemuel  L. 
Gaghagen.  That  said  chattel  mwtgage  was 
given  to  the  said  plaintiff  by  the  said  Lem- 
uel L.  Gaghagen,  by  which  the  said  Gaghagen 
obtained  possesalon  of  said  stock  of  goods 
covered  by  said  chattel  mortgage,  and  al- 
lowed the  said  Gaghagen  to  retain  possession 
of  said  goods  and  chattels,  and  to  buy  and 
sell  In  his  own  name  up  to  the  time  the  said 
shM-lff  of  Lancaster  county,  by  his  deputy, 
levied  an  execution  upon  the  same  under  a 
valid  and  subsisting  Judgment;  said  Judg^ 
ment  and  execution  being  m«itloned  In  the 
petition  filed  herein."  It  Is  further  alleged 
that  Gaghagen  was  at  the  time  of  the  levy 
In  possession  of  the  mortgaged  property; 
also  that  the  plaintiff  has  an  adequate  rem- 
edy at  law.  The  reply  Is  a  general  denial  of 
the  affirmative  allegations  of  the  answer. 
The  cause  was  sent  to  a  ref^ee,  with 
instructlmis  to  find  the  facts,  and  who,  ac- 
cordingly, at  the  next  term  of  court,  sob- 
mitted  the  following  findings: 

"<1)  I  and  that  on  the  leth  day  of  July, 
1890,  the  plaintiff,  Harlan  P.  Sherwin,  was 
the  owner  of  a  certain  stock  of  drugs  and 
fixtures  situated  In  the  east  half  of  the  room 
No.  1124  O  street,  In  the  city  of  Lincoln, 
Neb.,  and  that  the  defendant  Lemuel  L.  Gag- 
hagen was  the  owner  of  a  farm,  with  cer- 
tain stock,  crops,  and  farming  Implements 
near  the  town  of  Friend,  In  Saline  co\inty, 
Nebraska. 

"(2>  I  find  tbat  on  said  16th  day  of  June, 
1890,  the  said  Harlan  P.  Sherwin  and  Lemu^ 
L.  Gaghagen  made  and  entered  into  an' 
agreement  In  wriUng,  whweby  they  agreed 
to  make  an  exchange  of  their  respective  prop- 
erty, as  described  In  the  first  finding. 

"(3)  I  find  tbat  said  agreement  was  duly 
executed,  and  said  exchange  consummated,  on 
or  about  the  1st  day  of  Aiigust,  ISOO,  and 
eotdi  par^  duly  entered  Into  poBsesirian  of 
the  property  so  acquired  by  him. 

"(4)  I  find  that  the  said  stock  of  drags  and 
flxturas  was  found  to  exceed  In  value  the 


said  property  oC  U  Lk  Gashagm  In  mm  of 

$1,570.36. 

"(6)  I  find  that  to  secure  the  payment  of 
said  difference  In  value  the  said  Lemuel  L. 
Gaghagen  made,  executed,  and  delivered  to 
said  H.  P.  Sherwin  three  promissory  notes, 
as  follows:  One  for  $150,  due  September  1, 
1890;  one  for  $200,  due  October  1,  1890;  and 
one  for  $1,220.36,  due  November  1,  1890,— 
with  8  per  cent  Interest;  and  to  fnrtb«-  se- 
cure the  said  promissory  notes  said  L.  L. 
Gaghagen  made,  executed,  and  delivered  to 
the  said  Harlan  P.  Sherwta  a  chattel  mort- 
gage upon  the  said  stock  of  drugs  and  fix- 
tures so  purchased  by  him  of  said  Harian 
P.  Sherwin. 

"(6)  I  find  tbat  said  chattel  mortgage  was 
dniy  filed  for  record  In  the  office  of  the  coun- 
ty clerk  of  Lancaster  county.  Neb.,  on  the 
22d  day  of  September,  1890,  at  four  o'dodL 
P.  M.,  and  has  ever  since  remained  of  xeoori 
In  said  office. 

"(7)  I  find  that  said  trade  or  exchange  be- 
tween said  Harlan  P.  Sherwin  and  said 
Lemuel  L.  Gaghagen  was  open  and  fair,  and 
without  fraud  on  the  part  of  either  party 
thereto,  and  that  said  notes  and  chattel  mort- 
gage were  bona  fide,  and  for  a  valuable  oon- 
alderatlon,  and  without  any  Intention  to  de- 
fraud creditors  or  purchases,  and  that  no 
portion  of  tiie  consideration  for  the  same 
has  failed. 

"(8)  I  find  that  possession  of  said  stock  of 
drugs  and  fixtures  was  taken  1^  L.  L.  Gag- 
hagen on  or  about  August  1,  1890,  and  con- 
tinned  by  him  until  the  evening  of  Septem- 
ber 22,  1890,  and  that  np  to  said  time  tne 
business  was  conducted  and  carried  on  In  the 
name  of  said  L.  L.  Gaghagen. 

"(9)  I  find  tbat  on  the  24th  day  of  S«p- 
tembw,  1890,  the  said  L.  L.  Gaghagen  was 
Indebted  to  the  fbUowlng  persons  In  Saltate 
county,  Nebraska:  Mrs.  McDougaD,  note 
dated  April  80,  1890,  due  July  80,  1890.  ftor 
$22.10,  10  per  cent;  T.  D.  B.  Mason,  note 
dated  October  23,  1889,  due  October  28,  1890, 
$125,  10  per  cent;  J.  A.  Copperthwalte,  note 
dated  November  4,  1889,  due  November  4, 
1890,  $210,  10  per  cent;  Merchants'  &  Farm- 
ers* Bank,  note  dated  May  24,  1889,  due  Au- 
gust 26,  1890,  $99.25,  10  per  cent;  W.  a 
Thompson,  note  dated  February  6,  1890  due 
February  S,  1891,  $43,  10  per  cent;  BlsseU 
&  Schmidt,  note  dated  August  9,  1690;  due 
November  9,  1890,  $61.32,  10  per  cent;  A. 
fi.  Moeller,  note  dated  August  7,  1880,  due 
Septemljer  7,  1880,  $314.90,  10  per  cent;  J. 
D.  Pope,  note  dated  September  18^  1890,  due 
one  day  after  date,  $200,  10  per  cent;  First 
National  Bank  Dorchester,  Neb.,  note  dated 
August  6,  1890,  due  November  6,  1890,  $100. 
10  per  cent.;  W.  R.  Williams,  note  dated  Feb- 
ruary 13,  1890,  due  February  18,  1891,  $83. 
10  per  cent;  Holland  &  Oo.,  account  $2LK; 
Friend  Grocery  Co.,  account  $20.50;  H.  K. 
&  H.  A.  Johnson,  account  f30^.—makSag  a 
total  of  $1,320.68,  exclusive  of  Interest 

"(IW  I  And  that  on  the  25tb  day  of  Sep- 
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tember,  1890,  at  aboat  U  o'clock  A.  M.,  the 
defendant  Epbratm  I.  Fergnson  filed  hlB  pe- 
tition In  the  district  court  of  Idincaater  coun- 
ty. Neb.,  acalnat  the  defoidant  Lemuel  L. 
Qa^iagsn,  wbw^  he  claimed  to  be  tbe 
ownor  of  the  notes  and  acconnta  described 
In  the  ninth  flndlnc  of  fact,  and  prayed  Judg- 
ment thereon  against  tbe  said  L.  L.  Gag- 
hagen. 

"(11)  I  find  that  on  said  26th  day  of  Sep- 
tember. 18D0,  at  about  11  o'clodc  A  H.,  and 
at  the  time  the  said  petition  against  him  was 
flled,  the  said  Lemn^  L.  Ga^iagoi  dnly  con- 
fessed lodgment  In  sakl  district  court  in 
feTor  of  said  Ephralm  L  Fergnson  for  the 
som  of  $1,860.75. 

"(12)  I  find  that  than  wore  present  in  the 
court  room  when  said  Judgment  was  con- 
fessed the  said  Bphralm  L  Fo-gnson  and 
Lemnd  U  Oaghagen;  also  J.  D.  Pope  and 
W.  L.  BllUngsley,  attorneys  In  aald  cause. 

"CIS)  I  find  that  said  judgment  was  so 
eonfeased  aald  L.  L.  Ga^gen  for  the 
purpose  of  placing  the  creditors  whose  claims 
were  induded  in  said  Judgment  upon  an  equal 
footing  in  respect  to  secnrfng  payment  of 
fhdr  aald  claims,  and  that  said  Judgment 
was  so  confessed  under  an  agreemwt  with 
J.  D.  Pope  that  all  of  said  dalms  ware  to 
be  gathered  together,  and  Included  in  one 
Judgment;  and  I  further  find  that  such  agree- 
ment or  arrangement  was  made  on  the  24th 
day  of  September,  1890. 

'*04i  I  And  that  the  account  of  Holland 
ft  Oa  was  transferred  to  B.  L  Fergnson  on 
the  evening  of  September  24,  1880,  under  an 
agreement  irtiweby  Ferguson  was  to  iiay  SO 
cents  <m  the  dollar  tha«fM;  and  that  pay- 
ment was  made  by  Fergnson  to  Holland  & 
Co.  some  time  subsequent  to  the  25th  day 
of  September.  1890; 

"(IB)  I  find  that  tbe  account  of  Oie  Friend 
Qrocery  Co.  was  tianaf  ored  to  fit.  L  Fergo- 
no  on  the  erening  of  SeptembM-  24,  1890, 
under  an  agreemait  whereby  Ferguson  was 
to  pay  00  cents  on  the  dollar  therefor,  and 
that  payment  was  made  by  Fei^mion  to 
J.  J.  Holland,  agent  of  the  Friend  Orooery 
Oo.,  some  time  subsequent  to  the  2501  day  of 
Septambra;  1800. 

"(Ifll)  I  find  that  the  account  of  H.  K.  and 
BL  A.  Jobnscn.  was  transferred  to  Foguson 
oo  or  about  the  24th  day  of  September,  1880. 
under  an  agreement  whereby  Ferguson  was 
to  pay  OO  cents  oa  the  dollar  therefw,  and 
that  Fergnson  paid  flO  thwefw  at  some 
time  subsequent  to  September  20,  1800. 

"(17)  I  find  tiiat  the  note  of  W.  a  Thomp> 
■on  was  transferred  to  Fo-gnson  on  the  eveu- 
ing  of  September  24,  1880,  and  that  Fer- 
goMm  paid  930  therefor  at  the  time  of  Its 
ddlTery. 

"(18)  I  find  that  the  note  of  Blssell  & 
Scbmldt  was  transferred  to  Ferguson  on  the 
ereoilnc  of  Scvtonber  2^  1800,  and  that  sub- 
■eavent  to  September  20, 1890,  Ferguson  paid 
00  cents  tm  the  d<dlar  therefor. 

**(10)  That,  ss  to  the  other  claims  described 


in  said  petition,  no  erldence  was  offered  by 
either  party,  and  I  am  unable  to  state  wBen 
the  same  were  transferred  to  Ferguson,  If  at 
all,  or  tbe  price  paid,  or  the  time  of  pay- 
ment therefor. 

"(20)  I  find  that  immediately  upon  the  en- 
tering of  said  confession  of  Judgment  by  said 
L.  L.  Ga^iagen  an  «tecution  was  ordered  Is- 
sued thereon,  and  I  find  that  L.  W.  Bll- 
llngBley,  attorney  for  L.  L.  Gaghagen,  In 
company  with  J.  D.  Pope,  attorney  for  E. 
L  Ferguson,  In  said  cause,  Immediately  after 
said  execution  was  ordered  Issued,  proceeded 
to  the  office  of  the  sheriff  of  lAncastw  coun- 
ty. Nebraska,  and  that  there  L.  W.  BlUlngs- 
ley,  in  the  presence  and  hearing  of  said  J. 
D.  Pope,  gave  Deputy  Shoiff  H.  Y.  Hoag- 
land  Instructions  to  procure  said  writ  of  exe- 
cution as  soon  as  possIUe,  and  to  levy  tbe 
same  on  the  stocfi:  of  goods  and  fixtures  at 
1124  O  street;  and  that  said  L.  W.  BllUngsIey 
Informed  said  deputy  sheriff  that  there  were 
then  no  chattel  jnortgages  of  record  against 
said  stock  and  fixtures,  but  that  th&K  was 
liable  to  be  one  filed  soon. 

"(21)  I  find  that  said  J.  D.  Pope  and  L. 
W.  BUUngsl^.  attorneys  for  Ferguson  anit 
Gaghagen,  respectively,  had  actual  notice  of 
the  chattel  mortgage  held  by  said  Harlan 
P.  Sherwln  on  said  stodE  at  the  time  snid 
Judgment  was  confessed  and  before  snId 
execution  was  issued. 
"(22)  I  find  that  H.  V.  Hoaghind,  deputy 
sheriff,  had  actual  notice  ttut  there  was  a 
cliattel  mortgage  <m  said  stock  and  fixtnrea 
before  said  execution  was  placed  In  bis 
bands,  and  before  he  gare  the  same  to  a  W. 
Hoxle,  deputy  sheriff,  for  sorrlce;  but  I  am 
unable  to  say  from  the  evidence  wheflier  or 
not  he  was  aware  that  said  diattd  mortgage 
was  held  by  Harlan  P.  Sherwln. 

"(28)  I  find  that  said  chattel  mortgage  con- 
tained a  dattse  as  ftdlows:  'But  said  posses- 
sion Immediately  is  transferred  to  H.  P.  Sher- 
wln, and  all  tbe  money  realised  fftnn  the  sale 
of  goods  to  apply  on  said  notes  as  same  be- 
comes due,  by  J.  H  Ptaikertcm,  agent  of  H. 
P.  Sherwln;*  and  I  find  that  J.  H.  Pinkerton 
continued  In  the  said  store  at  all  times  fron> 
August  1,  1880,  to  September  22,  1890,  bnt  1 
find  that  he  was  not  there  In  possesslim  of 
said  stock  as  agoat  of  H  P.  Sherwln. 

"(24)  I  find  that  on  the  evening  of  S^tem- 
ber  22,  18S0,  the  plaintiff,  H.  P.  Sherwln. 
took  possesslim  of  the  said  stocSE  and  fixtures 
for  tiie  purpose  ct  securing  the  payment  of 
the  amount  due  nndw  the  chattel  mortgago, 
and  to  secure  the  payment  ot  rent  due  aml- 
unpaid,  and  that  such  possession  was  taken 
under  tbe  i^vlsions  of  said  ehattd  mort- 
gage, and  according  to  an  agreement  with  L. 
L.  Gaghagen. 

*'(25)  I  find  that  immediately  after  said 
Jud^ent  was  confessed  the  said  L.  Oa- 
ghagen left  the  courthouse,  and  proceeded  to 
the  store  1124  O  street,  and  that  about  0  min- 
utes after  his  arrival  th«*  Deputy  Sheriff 
I  Hoxle  appeared  there  with  said  execution- 
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and  levied  the  same  uptm  aald  stock  and  fix- 
tures. 

"(26)  I  find  that  H.  P.  Sherwin,  plaintiff 
herein,  was  In  said  store  when  Deputy  SUer- 
Iff  Hoxie  entered  with  said  execution,  and 
tbat  said  Sherwin  InCormed  said  Hoxle  of  his 
^plaintiff's)  claim  upon  the  said  stock  and 
fixtures  before  said  Hoxle  attempted  to  as- 
sert possession  of  said  stock  and  fixtures,  and 
immediately  after  said  Hoxle  had  made  min- 
ute of  the  levy  on  said  writ  of  execution. 

"(27)  I  find  tbat  said  Judgment  was  con- 
fessed at  about  11  o'clock,  execution  issued 
at  11:30,  and  levy  made  at  11:50  o'clock  A. 
M..  of  the  25th  day  of  September,  1890. 

"(28)  I  find  that  J.  E.  Pinkerton  had  pos- 
session of  the  stock  and  fixtures,  under  the 
terms  of  the  mortgage  given  by  Gaghagen  to 
Sherwin,  at  the  time  the  execution  was  lev- 
ied, and  that  he  has  not  rellnqnished  such 
poflseasion. 

"(29)  I  find  that  Samuel  McGlay,  defendant 
taw^,  was  absent  from  the  clt7  of  Lincoln 
■on  the  25th  day  of  September,  1890,  and  did 
not  return  until  noon  of  September  26,  1800, 
and  that  he  Imew  nothing  of  the  confession 
of  said  judgment,  or  the  issuance  and  levy  of 
«ald  execution,  until  bis  said  return. 

I  find  tbat  nothing  has  been  paid  up- 
on the  promissory  note  glv&i  by  L.  L.  Gag^ 
liagen  to  H.  P.  Sherwin.  and  that  there  is 
now  due  and  unpaid  tb^eon  the  principal 
sum  of  $1,570.36,  with  (45.85  interest  from 
August  1  to  December  10,  1880,  at  10  per 
cent.;  total  ?1,615.71. 

"(31)  I  find  that  at  the  time  the  said  exe- 
cution was  levied  the  said  Deputy  Sheriff 
Hoxie  placed  F.  F.  Qulnley,  a  clerk  In  said 
store.  In  charge  of  said  stock  and  fixtures,  as 
agent  for  the  sbeflff.  and  that  said  H.  P. 
Sherwin  claimed  possession  of  said  stock  and 
Oxtorea  at  the  same  time;  and  1  find  that  it 
was  agreed  that  said  store  should  be  kept 
open  and  sales  should  proceed  until  the  ter- 
mination of  this  suit,  and  that  3.  H.  Pinker- 
ton  should  take  charge  of  money  received,  to 
await  the  termination  of  this  salt,  end  that 
neither  said  Slimrfn  Bor  said  McClay  were 
to  waive  any  rights  thereby;  and  1  further 
find  tliat  F.  P.  Qulnley  has  remained  in  said 
store  since  said  25th  day  of  September,  1890. 
as  a  representative  of  Sam  McClay,  sh^ff. 

"(32)  I  find  that  the  plaintiff  herein  has  not 
done  or  suffered  to  be  done  any  act  which, 
as  a  mattv  of  fact,  as  dtstlBSolsbed  from 
one  of  law,  should  postpone  plaintiff's  rights 
to  those  of  any  of  the  defendants'  herein. 

"(33)  I  find  that  there  was  due  Harlan  P. 
Shwwin  from  L.  L.  Gaghagen  for  rent  of  the 
room  occupied  by  the  stock  of  drugs  and 
fixtures  the  sum  of  $200  on  September  25, 
1880,  being  for  two  months  from  July  25, 
1890,  to  September  26,  1800,  at  (100  per 
month. 

I  make  no  finding  upon  the  latter 
clause  of  defendants'  second  request,  for  the 
reason  that  the  same  Is  a  question  of  law,  to 
be  deto'mined  by  the  court. 


"(35)  I  find  that  said  stock  of  drugs  and 
fixtures  occupied  the  eost  side  of  the  store 
room  1124  O  street,  and  that  tbo-e  was  a 
stock  of  boots  and  shoes  on  the  west  side  of 
said  room,  and  that  access  to  both  stocks  is 
gained  through  the  same  doer. 

"(36)  I  find  that  Harlan  P,  Sherwin  has 
not  made  contradictory  statements  as  to  the 
extent  and  duration  of  hla  possesion  of  said 
stock  of  drugs  and  fixtures. 

"The  above  findings  are  based  upon  the  ev- 
Ideaice  in  the  case,  and  are  intended  to  cover 
ail  requesbi  made  by  either  party,  as  wdl  as 
all  the  material  Issoes  of  the  case. 

"RespeetfoUy  submitted. 

"H.  J.  Whltmore,  Referee." 

1.  Exceptions  were  taken  to  seT«'ai  of  the 
above  findings,  which  wve-all  overruled,  and 
p.  decree  ^tered  In  accordance  with  the 
prayer  of  the  petition.  The  first  proposltioa 
of  the  appellants  which  calls  for  notice  to 
that  the  plaintiff  bam  an  adequate  remedy  by 
an  action  of  replevin,  or  for  the  convwwloo  of 
the  mortgaged  property,  henoe  the  petttlon 
fails  to  state  a  cause  for  equitable  interfer- 
ence. We  think  that  the  question  of  juris- 
diction Is  not  presented  by  the  record  as  sab- 
mitted  to  this  court.  Where  courts  like  can 
are  clothed  with  both  com  moo -law  and  eq- 
uity powers,  r^ef-will  not  always  be  denied 
on  the  grouad  that  the  plaintiff  has  mistaken 
bis  remedy.  The  rule  Is  that,  where  the  par 
ty  bavlng  the  right  to  object  Tolmitarily  sub- 
mits to  the  jurisdiction  of  a  court  of  equity, 
the  cause  win  be  retained  for  trial  on  its  mer- 
its, and  the  proper  rdlef  awarded.  Bank  v. 
City  of  Utlca,  4  Paige,  389;  Traney  t.  Bank, 
20  Wis.  164;  Savery  t.  Browning,  18  Iowa, 
246;  Amis  V.  Myers,  16  Blow.  493;  NUeo  v. 
wmiama,  24  Conn.  284;  Dearth  t.  Bank.  lOO 
Mass.  541;  Hawes.  Jur.  66.  The  exceptkios 
to  that  rule  are  actions  ex.  delicto  tor  damage 
<mly,  or  ex  contractu  for  debt  on  written  ta- 
strumentB,  and  possIUy  others.  wUck  need 
not  be  here  -enumerated,  since  It  is  evMeat 
tttat  this  a  me  for  the  appUestlsn  vt  the 
general  rule.  It  Is  trae  the  qneattm  of  ja- 
risdiction  is  tn*e8ented  by  the  answer,  but  it 
Is  dear  tbat  the  obJectlOD  on  that  ground 
was  waived  by  the  subsequent  acts  of  the 
appellants.  From  the  transcript  It  appears 
that  the  petition  was  filed  on  the  11th  day  of 
October,  1890.  On  the  24th  day  oC  the  same 
Boonth  the  order  of  referenoe  was  made.  In 
which  appellants  were  allowed  10  days  to  an- 
swer. Tlielr  answer  was  Oled  Worember  Sd, 
and  the  reply  on  Norember  lOtk.  Tie  bear- 
ing before  the  referee  was  eoniBenced  No- 
vember 19tb,  and  his  r^rt  flled  Deoeaaber 
15th.  By  the  exceptions  aabsequently  filed 
the  r^ort  is  assailed  on  the  sole  ground  tbat 
the  findings  are  not  sustained  by  the  procdk 
Tho-e  was  no  ruling  on  the  subject  of  Juris- 
diction. Nor  does  It  appear  that  the  atten- 
tion of  the  court  was  even  called  to  the  fkct 
that  that  question  was  put  In  Issue  tay  tlw 
pleadings.  Tiie  answer,  wtilch  was  tn  the 
nature  of  a  demurrer,  distinctly  prcaonted  tbe 
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^amUm  of  tiw  jurtadktlni  of  the  ovart,  and 
sppeUute  were  entitled  to  &  nOlog  tliereon. 
A«RiiDlaff  that  the  obJectiDn  was  wall  takes, 
U  was  their  dotr  to  more  tax  judsmemt  m 
tbe  plea^DgM,  m  In  some  voauer  ndwilt  that 
qnestton  for  detcnuloatlon  by  tlte  court  Bat, 
harins  tfected  to  take  the  chances  id  a  2a- 
Tvrahle  detenBteaMon  of  the  caaae  on  Ua 
merlta,  tkey  yttU.  not  now,  after  a  protcacted 
and  oMtiT  tdal.  be  beard  to  caU  1m  qpntiaa 
tba  JmriadiettMi  at  tlu  wort 

2.  It  ia  aisned  Cbat  the  mortgage  la  fraad- 
nlent  aa  to  creditors  of  Gaehaxeo  for  the  re*- 
wcm  that  thtfe  waa  ao  ebange  at  posaeaaloa 
4£  the  Bortcacred  prepeity.  bvt,  om  the  ifOur 
band,  (be  mortgncor  <amthined  hi  poaaearicn. 
and  eamted  on  tbe  hwilanii  by  baying  and 
Birlltnc  tai  tbe  nanU  eaorae  at  trade.  It  i« 
not  Mioaair  mwrt  thnt  tba  moftgage  te 
baxdnleMt  en  tto  face,  aad  ia  dear  that  tt 
la  not  iliHe  tiure  la  no  teoTWaa  ttieseta 
which  can  be  ccMtnud  m  a  yovfr  af  stie 
br  the  ncrtgngor.  On  tiw  otber  baad.  It  bi 
apnaalr  atlpalatod  Iba*  poeaeaakn  AaU  be 
tanaMdirtPly  gfcwm  to  tbe  auntg^BB*.  Tbe 
palnetple  wfeldi  laaa  tbrcmgb  all  ibe  caaee 
Cbia  cowt  to  tbat,  wtaane  a  nottme  ia  not 
teaudnlent  on  Ma  tarn,  ttbe  ^pteitfian  of  fta«d 
la  one  of  fleet  ftr  tbe  jmry,  aod  -thut  aaob 
Inatnmmt  wU  Mt  be  dedared  vofU  aa  to 
cnedltota  valiaa  Ibe  ftaandolent  tatmt  ia 
abarad  br  betb  lb*  mor^agw  and  aaert 
ga^ee.  See  Hedmaa  t.  Aidmra,  6  Neb.  £08; 
I^naber  Oa.  t.  ^aher,  IB  Mb.  £3^  £S  N. 
W.  8M;  Ear  t.  2»  Keb.  SMb  80 

W.  SBft;  Dmto  t.  flcett,  22  Veb.  ISi,  M  S. 
W.  858.  Tbe  ftwt  ttrt  Ibe  ■Mrtgagor  eC  pei^ 
Bonal  iireparty  of  tbe  cbamctor  ben  Aarotred 
to  pnltted  to  xiatato  poaaeaatoB  tbereot  and 
aeD  Omm  the  atoek  Jn  lUie  nasal  oomse  tai 
bBalneo%  aaisea  a-  vnmmpOoa  <£  tamd  ai  to 
cradlCan.  and  caeto  m^m  Uie  flurtgagwe  tbe 
biadtaa  eC  peovtng  vooid  Uilh.  But  we  baw 
been  ndBfved  to  ne^aae  hddlv  ttat  tbeno- 
toallaa  eC  poaaiB^B  and  aele  br  tbe  Hiart- 
Mto-  ver  ae  raJw  raid  m  nmtgage 
whieb  ta-MtftandnlMtcattB  tooe. 

8.  U  to  tamd  by  Oc  aeteine  (fladii«  Nil 
M)  tbat  abenrin,  oa  Bnptundwr  £2,  188% 
poaaMriaa  •£  .dbe  pvopertr  *»  contne* 
br  vlrtoe  «tf  bta  martgag*,  aooordlng 
t»  an  ageecaaeat  w4tb  Qagbejen;  and  alao 
<br  dadtog  ^  tbat  J.  H.  Ftoterton  was  to 
(MMHailKi  cC  atf  d  gnopRtr  by  vtatae  ef  4be 
mcrtgaae  at  the  tlaie  of  tbe  levy  tbcreoo  to 
eattoCr  Ibe  eaemthm  agalaat  Aaghavea. 
Wbatow  mmy  be  Ibe  rtfle  etoewbere.  It  to 
aettled  bi  tbla  state  tbat  flraad  of  tbe  chane- 
tar  ikoe  Aacged  to  avaltoble  to  Ibose  cred- 
Itona  onlr  wbeee  attarbmeirta  «*  execntlona 
are  levtod  bdtore  the  dfliraT  et  poaKeslaa 
to  tbe  BMKtflpaee  nnder  the  terms  of  tbe 
BBiH'tgace,  See  Fttagaald  r.  iladzvwB,  IS 
Ne«>.  B2.  17  bL  W.  3W;  Kay  y.  Nell,  snptm. 
But  tt  to  riHTiaded  tbat  we  should  aaresazd 
n>e  dndlBgs  aaeatloned,  en  the  gzxrand  tbat 
tbej  are  agabist  tbe  dcnr  wel^t  of  the  evi- 
dence.   Stacrwln  teettfles  that  on  tbe  erai* 
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big  of  the  2ad  be  dsounded  poaaeeslon  nn- 
der his  mortgage,  and  that  the  property  was 
at  that  time  turned  ow  to  tdm  by  Oegbagot 
without  objection,  and  that  It  was  Immedi- 
ately placed  bi  the  custody  of  Plnkorton,  In 
which  he  la  folly  corroborated  by  the  latter. 
He  Is  contradicted  by  Gaghagoi,  who  Is  to 
some  ^tent  conoborated  by  Qidnley,  a  derk 
ia  tbe  etere.  ▲  flndldg  for  tbe  appellee, 
baaed  vpon  aneb  teetlmony,  wiU  not  be  dis- 
turbed by  tUa  court  on  the  gnnmd  tbat  It 
is  not  in  accOTdance  with  the  weight  of  the 
evidence  It  bi  needless  to  cite  autluwlty  for 
the  role  which  gorwns  In  sucb  caaee,  and 
which  baa  been  b»  often  applied  In  this  court 
4.  LeaUy,  it  Is  contended  tbat  Ibe  mort> 
ga«e  Is  Toid  as  to  creiUtoni  of  Gahagen  by 
reasn  at  the  dJa parity  between  the  value  at 
the  property  mortgaged  and  the  unonnt  of 
tbe  debt  aecnred  thereby.  We  might  dis- 
miss that  dalm  with  tbe  ronaxfe  that  it 
dees  aot  appear  to  bare  been  made  e^^er  be- 
fore  the  referee  or  Ibe  court  on  the  modon 
Cor  jadgmcat  en  tba  dndlngs.  The  value 
ef  Hh  prosMTty  to  aet  feuad,  but,  asBamfakg 
ft  to  be  95,-eoo,  as  (9ataBed  by  appeUaats,  tbe 
mctrtgage  wld  not  be  dedared  void  on  tbat 
gnMmd  atone— Ftret,  because  the  caee  Is  still 
wtthia  tbe  pitnclplle  «f  Fitzgerald  v.  An- 
drews and  Kay  t.  NoH;  second,  tbe  debt  se- 
oared  is  a  part  at  tbe  pnndiaee  prl<%  of  the 
properO  mortgugad.  We  are  referred  to  no 
aolbortty,  and  can  eraw^re  of  no  principle, 
which  can  be  Inndced  to  defbat  as  frandulent 
a  mOTtgftge  at  chatteta  «eeated  and  neoeived 
to  good  Calth  to  aeeure  the  price  thereof,  on 
tbe  gnmnd  that  tbe  secnrity  to  eisceaslve 
Morse  V.  Btebirod.  29  NeU  WS,  4&  X.  W. 
822;  Brewa  r.  Wgrk,  80  Neb.  800^  47  M. 
W.  tra;  and  nempeoa  v.  Dng  Co.,  38  Neb. 
714,  60  N.  W.  9^— relied  upon  by  appellants, 
do  not  conflict  with  this  view.  The  property 
to  each  of  these  cases  was  merchandise, 
which  had  been  sold  and  deitva%d  in  the 
Qsual  conrse  of  trade  on  tbe  credit  of  ibe 
mortgagor.  There  Is  some  reason  for  tbe 
contention  tbat  genend  er editors  bave  rigfats 
In  property  of  that  character,  and  that,  aa 
to  theai,  a  wNsdIed  "btonket  coertgage"  is 
brandulent  and  void.  But  bi  tide  case  Ibe 
property  was  not  sold  oa  tbe  credit  of  Gag- 
hagen,  and  did  not,  when  the  mortgage  was 
eaaontod,  »9pou  aamig  the  assets  avs1ta.ble 
tor  the  oatlsfbodsa  ef  his  eenera  eredttacs. 
Tbe  reaeea  ffor  ibe  tvto  stated  to  Uie  ceses 
named  to  tlieneCore  waadng.  Unt,  q>enklng 
tor  himself,  tbe  wrltor  onderstaDds  those 
oases  to  hoU  merely  tbat  a  mortgage  upon 
property  greatly  eaoeedto^  to  valne  the 
aoiount  of  Um  debt  secnred  Is  -crridence  of 
fraud,  whM  may  be  sufficient  of  itself  to 
aastato  a  finding  of  actual  fraad,  and  not 
that  tt  wHl,  as  a  matter  of  law,  render  the 
security  v«4d.  Those  cases,  tt  la  assomed. 
were  rlgtatly  decided  upon  tbe  facts;  but 
tte  proposition  liiat  a  mortgage  to  f^andu- 
lent  per  ee  because  It  covers  property  tat 
excess  ot  tbe  debt  aecnred  cannot  be  Bus- 
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taliwd  dther  upoo  ree«on  or  anthoil^.  We 
find  no  error  In  the  record,  and  the  jndg^ 
meat  of  the  dlstriet  court  Is  afllrmed.  Af- 
firmed.  The  other  judges  concur. 


HATBRLT  et  al.  T.  ELUOTT. 
(Saineme  Oonrt  of  Nebraska.  Feb.  6,  ISM.) 

TeOTBB  1.KD  CONTKKSION  —  DaMAOBB  —  IxaTRVO- 

noNa — MnrioN  roB  Ifaw  Trial— AppaAii—Kinr 

IKGB  01*  EtiDBHCI. 

1.  Plaintiff  owned  and  condacted  a  con- 
fectionery store;  manufactnred  and  sold  ice 
cream  and  soda  water.  She  also  owned  a  stock 
of  confections,  and  a  miscellaneous  lot  of  far- 
nltnre  and  fixtures,  nsed  in  her  business,  snch 
as  tables,  chairs,  shelTing,  counters,  ice-cream 
fre«ers,  tableware,  and  soda  fountain.  One 
HaverW  held  a  lien  anlnst  this  jftaperiy  for 
about  92S0,  and  brought  a  suit  in  equity  to 
foreclose  it,  and  obtained  the  appointment  of  a 
receiver,  who  hx^  poBocsDlon  oi  plaintiff's  pn^ 
erty  and  place  of  business,  and  held  them  for 
some  days,  and  then  sold  the  property  to  pay 
Harerly's  lien.  It  having  been  finally  decided 
that  the  order  appointing  the  receiver  ought 
not  to  hare  been  granted,  the  plaintiff  sned 
Hareriy  wad  his  sureties  on  the  bond  girm  by 
them  to  obtain  the  appointment  of  each  recelTer. 
Htid,  that  the  instructioas  of  the  district  court 
that  the  plaintiff's  measure  of  damages  was — 
First  the  value  of  her  Interest  in  the  property 
Mid  by  the  receiver  at  the  time  he  took  pos- 
session of  the  same;  and,  second,  the  actual 
loss  she  sustained  by  the  suspension  of  her 
business  during  the  time  she  was  prevented 
from  carrying  it  on  by  reastm  of  the  possession 
held  by  the  receiver  of  her  pn^iertr  and  place 
of  bouness,— were  correct. 

2.  A  motion  for  a  new  trial  In  the  langoan 
of  the  statute  is  suffldent,  but  no  error  will  be 
eonridered  In  this  court  wldch  is  not  spedflcally 
assigned  as  such  in  the  petition  in  error. 

8.  Objections  to  the  admisrion  or  occlusion 
(tf  evidence,  to  be  available,  should  be  made 
at  the  time  such  evidence  Is  offered,  and  a  mo- 
tion, made  after  the  trial  doses,  to  strike  out 
certain  evidence,  should  be  overruled. 

(SyUabus  by  the  Court) 

Error  to  district  conrt;  Doufl^  county;  H. 
J.  Davis,  Judge. 

Acti<Hi  Margaret  BUlott  against  David 
IL  Haverly  and  others  <m  n  bond.  There 
was  Judgment  for  platntifl;  and  detoidants 
bring  error.  AfBrmed. 

Holmes  &  Macomber  and  James  H.  Hacom- 
bor,  for  pU'wtimi  in  meat.  Baurjr  D.  Ilsta> 
brook,  for  drfendant  In  error. 

RAOAN.a  Inthemonthof An8agt,188B, 
Margaret  J,  B&llott  was  engaged  In  the  dtr 
of  Omaha  In  ecmdnetlttg  a  confMtion«7  store 
and  in  the  mannfketore  and  sale  of  ice  cream 
and  soda  water.  She  owned  «  soda  foun- 
tain, some  tables,  chairs,  shdving,  IceKiream 
f  reeaen,  talOewaxe^  and  other  fixtures  and 
fnmitare  neeeosair  to  tiie  ctmdnot  at  audi 
bnainoai,  and  had  on  hand  some  oonfOe- 
tlona,  finita,  and  creanL  One  Hareily,  oa 
the  14th  of  tht"  month,  had  a  lien  agalnat  this 
pnpettf  for  about  $200,  and  tHron^t  a  suit 
In  equity  In  the  district  court  of  said  county 
against  Mrs.  Elliott  to  fwedoae  fills  lioi. 
He  made  appHcation  for,  and  had  appointed, 
a  recdver.  who  tocdc  possession  of  this  prop- 


erty of  Mrs.  EDiott,  and  also  took  posaearioa 
of  her  plaoe  of  bmdness,  dosed  the  same  vp, 
pat  the  place  and  prop«ty  in  the  care  itf  an 
attoidant,  and  ao  k^t  it  for  some  11  days. 
He  then  acM  the  iwoperty  to  raise  the  numqr 
due  Haverly  on  Us  lien.  By  the  Aeaee  ren- 
dered in  the  case  bron^t  by  Haveriy  It  was 
dedded  that  the  ord»  appointing  a  racdrcr 
ou^t  not  to  have  been  granted.  Mca.  BHIiott 
Intrnght  this  suit  for  damages  agabwt  ^rep- 
ly and  the  sureties  im  his  bond  given  to  ob- 
tain the  appointment  of  said  recdver.  There 
was  a  trial  to  a  Jury,  and  a  verdict  in  fjavu* 
of  Mrs.  Elliott  for  f 1,000.  The  district  conrt 
overruled  a  motion  for  a  new  trial,  mdeied 
Judgment  on  the  verdict,  and  Hav^y  and 
his  sureties  bring  tlie  esse  here  on  eiTor. 

There  are  three  points  relied  on  by  puis- 
tifh  in  eiTor  for  a  reversal  of  this  Judgmoii: 
(1)  Impropw  admission  of  evidence  on  tb« 
trial  In  bdialf  at  the  defendant  In  emr;  ^ 
erroneous  Instmcttons  given  try  the  conrt  ta 
the  Jury;  (B)  that  the  vndlct  la  not  sustained 
1^  snfltdent  evidence,  and  la  contnuy  to  law. 

^e  comiflafnt  made  by  oounad  for  ^aln- 
tub  In  error  aa  to  the  wrongftd  admtalon  of 
evidence  is  thua  stated  by  them  In  their 
brief:  "Upon  the  trial  to  the  Jury  tbe  de- 
fendant in  error  Introdnoed,  over  the  obJe& 
tion  of  the  plaintiffs  in  errw,  teatlmraiy  ted- 
Ing  to  show  the  nature  and  volume  ot  the 
business  tbe  length  of  time  Hie  buslneaB  was 
suspended,  and  the  amount  of  praUt  tttat  wai 
made  m  certain  sales.  (See  record,  Intv- 
rogatoriea  12, 14, 18. 2S0, 254,  and  268.)**  Bat 
the  oily  error  assigned  In  the  petition  In  er- 
tm  the  sobject  of  evldace  la  as  fODows: 
*mie  conrt  erred  in  overmllng  Qie  motion  te 
exdnde  tiie  toitlmtmy  offered  hf  the  ietiaiA- 
ant;  EUlott,  at  the  trial,  tending  to  establldi 
the  good  wm  ot  ttie  bndneas  In  ls8n&*'  The 
questions  which  counsel  say.  In  their  brief. 
the  court  med  In  pomitting  to  be  answered, 
are  not  refmed  to  in  thdr  petittai  tn  emr, 
and  for  that  leaaon  we  cannot  review  the 
ruling  of  the  district  court  In  pomlttlng  Hiose 
questions  to  be  answned.  (tece  mora  we  de- 
sire to  call  the  attention  of  the  bar  of  Oe 
state  to  the  oft-«epeated  rulings  of  tida  court 
thal^  In  (Oder  tor  a  litigant  to  obtain  a  review 
of  an  alleged  tnae  made  by  the  district  eonrt 
tn  tbe  admlsdon  or  rejecticm  of  testimony, 
snch  alleged  error  must  be  qpecUcaHy  alleged 
in  the  petition  In  orw  filed  here.  A  mottaa 
for  a  new  trial  In  tiie  language  of  Vbn  statute 
Is  suffldent,  but  no  error  can  be  considered 
In  thia  conrt  which  la  not  assigned  as  an  er- 
ror In  the  petition  in  oror. 

Aa  to  the  emr  irtdch  It  la  alleged  the  eoort 
committed  in  ovanvUng  coonsd's  motion  to 
ezdnde  evSdcsice  offered  by  ttie  dcfendnnL 
Elliott  tending  to  estabUdi  tbe  good  wm  of 
tbe  bnslnesB,  there  are  sefvoal  things  ta  be 
s^:  First  Bepeated  examtaintlons  and 
readlnga  <tf  all  the  evidence  ttf  die  defendant 
In  error  fall  to  dlsdose  timt  Qie  BDIotts,  or 
dther  of  tiiem,  gave  any  testimony  <m  bebsif 
of  the  defoBdant  hi  error  aa  to  ttie  vslne  ot 
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the  good  win  of  Mn.  BDlotes  Inislnesa.  It  to 
true  that  tiuj  teatlfled  u  to  tiie  length  of 
time  fbmt  the  place  of  bmtneaa  wu  doeed, 
as  to  the  Tolume  of  buBlneee  that  was  b^g 
done  at  the  tbne  the  receiver  took  possession, 
of  flie  amomit  of  sales  per  day,  and  mt  the 
expense  of  oondoctlng  the  butiness;  but  this 
eTldmce  did  not  come  within  tiie  motion 
made  the  plalntUb  In  error,  the  oTermling 
of  whldi  Is  alleged  hoe  as  error.  "Good  will 
Is  the  advantage  or  benefit  which  Is  acqnlred 
hy  an  estaUlshment  beyond  the  m&n  value 
at  the  capital,  8to<^  funds,  or  property  em- 
pitted  therein,  In  consequence  of  the  general 
public  patronage  and  eneouragemmt  which 
It  rectives  from  constant  or  habitual  custom- 
ers on  account  of  Its  local  position,  or  from 
odebrtty  or  reputation  for  sUll  or  affluence 
or  punctuality,  or  from  other  accidental  dr- 
cnmstances  or  necesdtles,  or  oven  from  an- 
dent  partialities  or  prejudices."  And.  Law 
Diet  Again,  this  motion  of  plaintiffs  In  er- 
ror was  made  after  all  the  evidence  on  both 
ddes  of  flie  case  had  been  taken  and  both 
parties  had  rested.  Now,  If  one  ot  the  El- 
Botts  had  testified  on  the  trial  as  to  the  value 
ot  the  good  wiU  of  Mrs.  EHllott^  business, 
eonnsd  should  have  objected  then  and  there 
to  such  testimony,  tf  they  thought  It  incom- 
petent It  win  not  do  to  wait  unto  Qie  evi- 
dence is  an  in,  and  the  trial  dosed,  and  then, 
a  general  motion,  move  to  exdnde  testi* 
mtmy  on  a  certain  subject  and  for  that  rea* 
Sim  die  court  below  did  not  etr  In  overruling 
this  motion.  It  roualns  also  to  be  said  that 
the  court  spedflcally  tostmcted  the  jury  that 
they  could  not  allow  Mrs.  Etllott  anything 
tor  the  vahiB  of  the  good  wUl  of  her  business. 
So  that  In  any  view  that  we  may  take  of  this 
asslghment  the  plalntlffB  In  error  have  not 
be«i  prejudiced  by  the  mling  of  the  court 

Coimsd  ter  pliUntlflk  In  oror  also  indst 
ibat  the  trial  court  erred  In  giving  certain 
InstmctionB  to  the  Jury.  The  Instructions 
ooiuplslned  of  sre  as  follows:  "(4)  The  de- 
ments of  damage  for  which  plaintiff  Is  enti- 
tled to  reeover  condat— Elrst,  of  the  Injury 
to  her  budnesB  during  the  time  she  was  pre- 
Tented  frmn  carrying  the  same  on,  by  the 
possesrion  taken  by  the  sheriff  and  the  re- 
cover subsequently  appointed;  second,  of 
tbe  loss  which  she  snstalned.  If  any.  In  the 
■ale  of  said  property  by  the  recdver.  (5) 
Toa  ore  Instructed  that  you  cannot  under 
the  evidence,  allow  the  plolnUff-  anything 
tor  the  value  of  the  good  will  of  the  bud- 
ness,  nor  can  yon  allow  anything  tor  profits, 
as  such,  which  she  might  have  made  In  the 
business,  but  yon  will  consider  the  nature  of 
the  budness,  the  amount  which  was  being 
transacted  at  the  time,  from  the  drcum- 
atances  shown  by  the  evidence,  and  determine 
therefrom  the  damages  which  tbe  evidence 
satlsflaB  you  pldntlff  sustained  during  the 
time  her  business  was  Interrupted  and  Inter- 
fered with,  from  the  time  poesesBlon  was 
taken  by  the  sheriff  up  to  the  time  the  re- 
ceiver gave  up  possesdon  of  the  place  where 


tbe  budness  was  carried  on.  Such  dam- 
ages as  plaintiff  has  shown  by  satls&ctoiry 
testimony  she  has  sustained  by  reason  of 
such  Interruption  of  her  business  die  Is  en- 
titled to  recover  for."  Tbe  substance  of 
these  Instructlcms  Is  that  Mrs.  EUlott  was  en- 
titled to  rerover  the  value  of  her  Intered  In 
the  propoty  sold  by  Hbe  recdvw  at  the  time 
he  todE  possession  ot  the  same,  and  the 
actual  loss  she  had  sustained  by  the  suspen- 
tioa  of  her  business  dmli^  ttie  time  she 
was  prevented  from  carrying  it  on,  by  tbe 
possesdon  taken  and  hdd  by  the  recdver  of 
her  property  and  place  ot  budnns.  We 
are  very  dear  that  pidntlffe  in  oror  have 
no  reason  to  complain  of  these  Instructions. 
The  law  of  the  state,  and  the  bond  givMi  by 
Hava-ly  and  his  sureties  as  wdl,  provided 
that  If  It  should  be  finally  decided  that 
this  recdver  was  wrongfully  appdnted,  ttien 
Haverly  would  pay  Mrs.  BlUott  aU  dama^ 
vphlch  she  mlfdit  sustain  by  reason  of  tbe 
appointing  of  such  recdvw.  Tbe  word  "all" 
does  not  mean  some,  nor  a  imrt  but  means 
the  whde,  tbe  mtlre  damage,  every  Item  of 
Injury;  and.  If  prdlts  which  Mrs.  ElUott 
would  have  made  but  for  the  intoruptlon 
ot  b&  business  cannot  be  awarded.  It  Is 
not  because  the  law  would  not  give  them 
to  her,  but  because  no  sufficiently  cataln  rde 
of  evidence  has  beoi  discovered  by  which 
sncb  <tamages  can  be  measured.  The  judg- 
mect  of  the  court  that  this  recdver  was 
wrongfully  appointed  put  Mr.  Haverly  and 
the  reedv«  In  tbe  podtloo  of  trespassers, 
"niey  not  only  closed  up  this  woman's  place 
of  budness,  but  tbey  took  her  property  and 
convo-ted  It'  0»tainly,  then,  she  was  en- 
titled to  recover  the  value  of  her  lnt«-est 
in  this  properly;  and.  If  she  was  prevented 
from  carrying  on  the  badness  In  which  she 
was  engaged  because  this  recdver  took  for- 
dble  possession  of  her  idace  of  budness  and 
excluded  her  tiierefTom,  It  would  be  a 
strange  rule  of  law  that  would  not  give  ber, 
as  damages,  such  compensaHon  as  would  put 
her  in  as  good  podtlon  as  she  would  have 
been  In  bad  her  prop«rQr  and  place  of  bud- 
ness not  been  taken  tvom  her.  In  Railway 
Go.  V.  Howlson.  86  HL  215,  tt  Is  said: 
"Where  one  has  an  established  business, 
and  has  been  prevented  trom  carryti^  it  <m 
by  another,  damages  are  recoverable  fdr  loss 
of  pn^ts  which  he  would  have  made  had 
his  business  not  been  Interfered  with."  See, 
also,  Munnalyn  v.  Alexander,  S8  Tex.  126; 
Hoge  V.  Hoton,  22  Kan.  874;  MuUct  v. 
Fern.  85  Iowa,  420.  This  Isst  was  a  suit 
on  an  Injunction  bond,  and  the  court  hdd 
that  the  plaintiffs  were  entitled  to  recover 
tor  the  loss  of  time  occaatoned  by  the  In- 
junction, at  the  usual  rate  of  wages,  pro- 
vided they  used  diligence  to  secure  other  em- 
ployment during  the  time  thcgr  were  pre- 
vented from  work  by  said  Injunction. 

Plaintiffs  In  error  also  allege  that  the  court 
erred  in  giving  the  seventh  Instruction  to  the 
jury.   It  Is  BS  fdlows:   'OCf  you  find  from 
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the  erldenoe  tliat  the  plaintiff  Bustalned  no 
actual  damage  by  reason  of  the  interrup- 
tion of  tur  burineas,  and  that  tbe  vahie  of 
tbe  proparty  did  not  exceed  the  Uens,  your 
verdict  shall  be  for  the  plaintiff  only  for 
BO"?lnal  damages.  Nominal  damages  are 
given,  not  as  compensation  for  any  actoal 
loss  sustained,  but  merely  for  a  Tiolation  of 
a  legal  right,  and  should  not  be  In  any  sub- 
stantial amount."  It  Is  urged  by  counsel 
that  this  Instruction  placed  the  burden  of 
proof  upon  the  plabttiOlB  In  error.  We  do 
not  think  It  did.  The  court  bad  already 
told  the  Juiy  that  the  burden  of  proof  vas 
on  Mrs.  Elliott  to  sliow  by  a  prepondoance 
or  greater  w^ht  of  the  testimony  what 
damage  she  sustained  by  reason  of  the  ap- 
pointment of  said  recover  and  his  taking 
possession  of  her  propo^. 

The  next  assignment  of  error  made  by  coun- 
sd  for  plaintiffs  In  error  Is  that  tbe  Ti^lct  of 
the  jury  is  contrary  to  tbe  law  and  tbe  eri- 
dence.  We  have  not  time  to  qnote  the  evi- 
dence, bat  a  careful  study  of  it  cmvlnces  us 
that  It  supports  the  verdict  Indeed*  we  think 
that  the  verdict  might  have  been  much 
larger,  and  still  have  been  mstalned,  bnt  for 
the  Dmltation  And  In  the  bond. 

Finally,  it  la  said  fay  counsel  for  plalntiffB 
In  errw  that  the  petition  of  Mrs.  Elliott  con- 
tains no  snffident  allegation  of  damages. 
The  allegation  la  the  petition  on  tbe  subject 
of  damages,  after  setting  forth  the  facts  in 
the  case.  Is:  "And  plaintiff  avers  that  by 
reason  of  the  wrongful  appointment  <Kf  said 
receiver  as  aforesaid,  that  all  the  property 
and  effects,  choses  In  action,  of  said  busi- 
ness, were  dissipated  and  destroyed,  and  the 
goods,  merchandise,  and  fixtures  wasted  and 
consumed  by  the  excessive  costs,  plaintiff 
and  her  children  turned  out  of  house  and 
home,  and  the  means  ct  procnrlng  a  living, 
to  the  damage  of  plaintiff  in  tba  sum  of 
$0,OOa"  If  connsd  for  plainttflb  in  wior 
desired  a  more  specific  or  Itemlxed  state- 
ment of  damages  which  Mrs.  Blliott  alleged 
she  had  sustained  by  reason  of  the  wrong- 
ful app(dntment  of  the  receiver  and  his  ac- 
tions in  the  premises,  th^  should  have  made 
application  to  the  district  court  fw  an  order 
requiring  the  petition  to  be  made  more  spe- 
cific and  certain  la  that  respect  There  is 
no  error  In  tho  reorad,  and  tbe  Judgment  of 
the  district  court  is  affirmed.  Affirmed. 

IBVINE,  O.,  having  been  of  counsel  In  the 
case  below,  tof*  no  part  in  the  dedslop  here. 
BYAN,  Oh  and  the  Judges  concur. 


JOSBPH  et  al.  t.  SMITH. 

(Snpreme  Coart  of  Nebraaka.  Feb.  7,  1894.) 

Statutb  of  Fbaods  —  Promisb  to  Answbh  fob 
Dkbt  ov  Anotbbr— Instrcctionb. 

1.  A  party  who  has  cared  for  and  fed  c«r- 
tain  itock  for  another,  tlu  bill  Uiarefor,  or  a 
part  <^  It,  being  unpaid,  the  stock,  with  some 


otlier  chattel  pi'uMflj  ef  his  debtor,  bdns  la 
hi*  poaieBaion  under  a  verbal  iieo  to  be  Talid 
so  long  as  Buch  proper^  shall  remain  in  aaid 
creditor's  possession,  who  ia  induced  by  th« 
direct  promiae  of  a  third  party,  ench  third 
party  claiming  a  prior  lien  on  the  lire  stork 
Bo  held  by  reason  of  a  diattel  mortgage,  that 
said  third  party  will  pay  the  account  bo  dae 
aaid  first  party  if  he  will  release  from  his  pos- 
aeaalon  ajich  stock  and  chattels,  to  so  rdeaie 
and  surrender  possession  of  tbe  property;  and 
this  action  la  an  advantage  or  benefit^  or  fof 
wards  ■  the  interesta  of  the  party  making  such 
Unomlae, — can  maintain  an  action  against  sndi 
promisor,  the  promise  not  btdng  witldn  the  stat- 
ute of  frands. 

2.  The  instructions  given  by  the  conrt  on 
Iti  own  motion,  instruction  requested  by  de> 
fendant  in  error  and  given,  and  instmctiaBi 
requested  by  plaintiff  in  error  and  refnsed,  ex- 
amined, and  Mid  no  error  in  eittier  the  givini 
or  refusing. 

(Syllabus  by  the  Conrt) 

Error  to  district  court,  Saupdws  county; 
Bates,  Judge. 

Action  by  Charles  M.  Smith  against  Joba 
Joseph  and  another.  There  was  Judgmot 
for  plaintiff,  and  defendants  Inlng  error. 
Affirmed. 

Simpson  &  Somborger,  for  plalntifh  In  er 
ror.  J.  R.  &  H.  Qilkeson,  tar  defendant  bi 
ezror. 

HABBISON,  J.  The  plaintiff  In  this  ac- 
tion in  the  lower  court  (defendant  in  error 
here)  filed  a  petition  alleging  the  copartna- 
sliip  of  the  defendants,  and,  further,  **tliat 
on  or  about  the  1st  day  of  May.  1887.  and 
for  some  time  prior  thereto,  tills  plaintiff 
was  in  i>osse88ion  of  certain  personal  prop- 
erty, to  wit.  about  f 750  or  $850  worth  of  per- 
sonal propraty  consisting  of  hotBea,  moles, 
work  harness,  wagon,  wheel  scrapaiB,  etc, 
said  property  being  held  by  this  plaintilt, 
and  in  the  poaaesBloa  of  this  plaintiff,  at  tbe 
said  time,  for  the  purpose  of  securing  a 
claim  of  $196.30  this  plaintiff  had  agabiat 
one  J.  B.  O'Connell  for  feed  furnished  said 
horses  and  mules,  for  money  advanced  to 
said  O'Connell  by  this  plaintiff,  and  for 
livery  furnished  said  J.  B.  O'Connell  by  this 
plaintiff.  That  on  cr  about  the  1st  day  of 
May,  1S87,  while  said  plaintiff  was  in  poa- 
session  of  said  property,  and  while  aaid 
plaintiff  was  retaining  possession  of  said 
property  to  secure  the  payment  <d  said  $19&- 
30  from  said  J.  B.  O'Connell,  defendaota, 
John  Joseph  and  WUliam  Qrafe,  came  to 
plaintiff,  and  represented  to  plaintiff  tluu 
these  defendants  had  a  claim  of  $500  against 
said  J.  B.  O'Connell,  and  that  it  would  be 
greatly  to  tbe  advantage  of  s^d  defendants 
if  said  plaintiff  would  release  bis  lien  oo 
said  property,  and  turn  the  said  propcrtj 
over  to  the  sold  J.  B.  O'Connell;  and  said  de- 
fendants, on  condition  that  said  plaintiff 
would  release  his  lien  on  said  property,  and 
turn  said  property  over  to  said  J.  B.  O'God- 
nell,  agreed  to  assume  and  pay  said  amount 
of  $196.30.  due  and  payable  from  said  O'Con- 
nell to  this  plaintiff.   That,  relying  oo  tbe 
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said  agreement  and  undertaking  of  said  de- 
fendauta,  this  plaintiff  released  said  lien  on 
said  property,  and  surrendered  his  posses- 
sion of  said  pi-upLTty,  and  turned  said  prop- 
erty over  to  sajd  J.  B.  O'Connell,  and  as- 
signed bis  claim  of  $106.80  to  the  said  de- 
fendants, and  turned  the  evidence  of  same 
over  to  the  said  defendants."  That  on  or " 
about  January  1, 1881,  defendants  paid  plain- 
tiff $44.25.  That  th»e  was  still  due  plain- 
tiff the  sum  of  $191.65,  and  Interest  at  7  per 
cent  per  annum  from  March  4,  1891,  for 
which  plaintiff  prayed  Judgment.  Defend- 
ants, Joseph  &  Grafe,  answered,  admit- 
ting the  exlstmce  of  the  partnership,  and 
denied  each  and  every  other  allegation  of 
the  petition.  There  was  a  trial  to  a  Jury, 
and  a  vra-dict  for  plaintiff  In  the  sum  of 
$204.13.  Motion  for  a  new  trial  was  filed, 
■ubmltted,  and  oTerruled,  and  Judgment  was 
entered  on  the  Tordlct  for  plaintiff,  and  de- 
fendants, Joseph  &  Grafe,  brought  the  case 
to  this  court  on  errwr. 

The  fiwta  as  tbey  appear  from  the  evi- 
dence are  ■nbstanttally  as  follows:  Daring 
tbe  Call,  winter,  and  spring  of  1886  and  1887 
<Hie  John  B.  O'Oonndl,  a  raUroad  contract 
or,  was  working  on  a  section  of  a  railroad 
then  being  constmcted  In  and  through  Saun- 
d«8  county,  N^..  and  while  tbae,  and  so 
engaged,  had  bought  nppUes  of  Jos^h  & 
Orafe.  who  were  ronnlnff  a  goioral  store  In 
Wahoo,  in  said  coonly,  and  became  Indebted 
to  them  In  a  consldrntble  sum.  He  also  had 
dealings  with  the  plaintiff,  Smith,  the  pro- 
^letor  of  a  llTcry  and  f«ed  stable,  and  be- 
came Indebted  to  the  amount  of  the  account 
In  suit  fur  the  care  and  (ee<Ung-  of  some 
•tw^  hOTses,  and  mides,  and  for  which 
l^alntlfl  says  O'Conn^  had  given  him  a  ver- 
bal lien  on  the  atodc  and  other  ^t^rarty, 
wagons  and  acrapcsv,  as  security  foe  the 
payment  of  the  account  He  states  that 
O'Oonnell  ttdd  him  he  could  hold  the  i^p- 
carty  nntll  be  was  paid  his  bffl.  On  the  IStb 
ot  Harch,  18S7,  O'Oonnell  executed  a  chattel 
mortgage  to  Joseph  Jb  Orafe  in  the  sum 
of  $500  on  the  hwses,  of  which  Smith  had 
possession  at  the  time.  He  alleges  Joseph 
A  Orafe  made  the  isomise  to  him  to  Induce 
him  to  sDzrender  the  possession  of  the  prop- 
erty. Joseph  *  Grafe  had.  It  appears,  loan- 
ed or  advanced  to  COonn^  some  money. 
Indorsed  some  of  bis  paper,  and  furnished 
blm  sni^lles;  and  by  ICoy,  1887,  O'Oonnell 
owed  Joseph  A  Gmfe  about  $800:  At  the 
time  O'Cmn^  completed  bto  contract  on  the 
road  he  moved  all  bis  stock  and  tools  to 
Wsboo,  and  to  the  stable  of  Smithy  where 
ttaey  were  left  and  cared  for.  About  this 
time  Smith  and  O'Oonnell  examined  tb^ 
accounts,  and  determined  upon  the  amount 
dne  Smith,  and  be  and  Smltb,  according  to 
tbe  testimony  on  the  part  of  Smith  by  him- 
■eU  and  irltnesses,  went  to  the  store  oi  Jo- 
meph  ft  Grafe,  and  there,  In  a  c<mTffiBatIon 
between  Joseph  and  Smith,  Joseph  stated  to 
Smltb  that  If  he  would  rdease  sorrender 


the  "stock"  or  "stuff,"  they  (Joseph  &  Grafe) 
would  pay  his  bill  or  account  against  O'Oon- 
nell. This  converantlon  is  disputed  by  Jo- 
seph, but  It  has  been  passed  upon  by  the 
Jury,  and  It  Is  not  for  us  to  disturb  their  find- 
ing. There  is  no  complaint  on  this  point  In 
the  brief  of  plaintiff,  and  we  think,  from  an 
examination  of  the  evidence,  that  the  weight 
of  the  evidence  supports  the  conversation  as 
given  In  the  testimony  of  the  plaintiff.  The 
testimony  discloses  that  at  this  time  the  firm 
of  Joseph  &  Grafe  had  the  largest  claim 
against  O'Gonn^  and  were  very  anxious 
that  he  should  have  possession  of  his  stock, 
BCFapen,  etc.,  in  ordw  that  he  might  get 
away,  obtain  work,  and  earn  money  with 
which  to  liquidate  his  Indebtedness  to  the 
firm;  that  Smith  delivered  his  account 
against  O'Connell  to  Joseph  &  Grafe,  and 
also  some  time  checks  wlilch  he  then  held, 
and  released  the  property,  or  surrendered 
possession  of  it  We  And  O'CJonnell,  very 
soon  after,  with  It,  In  Saline  connty;  and 
that  after  be  moved  the  property  to  Saline 
county— i»vbably  stHne  time  in  Jnne,  1887— 
he  executed  and  delivered  to  Joseph  &  Orafo 
a  mOTtgage  In  the  sum  of  $700  on  tbe  prop- 
erty surrendered  by  Smith.  There  was  also 
evidence  showing  that  O'Connell  bad  as- 
signed and  delivered  the  final  estimate  for 
labor  performed  on  the  road  under  his  con- 
tract to  Joseph  A  Orafe,  the  same,  when  re- 
oetved  by  them,  to  be  applied  to  payment  of 
IndditedneBS  of  O'Connell  to  parties  In  Wa- 
hoo. Wbethw  the  claim  of  Bmitii  was  in- 
cluded, and  one  which  was  to  be  jmld  fn>m 
tills  fund.  Is  not  very  dear.  It  farther  ap- 
pears that  Joseph  ft  Orafe  reeelred  the 
money.  There  is  some  other  evidence  In  the 
cose,  but  we  do  not  t3ilnk  it  necessary  that 
It  be  here  quoted  or  referred  n>,  ss  it  can 
have  no  bearing  upon  the  decMon  of  the 
points  raised.  Joseph  ft  Grafe  have  failed, 
and  refused  to  pay  Smith,  h«ico  the  suit. 

The  first  contentlm  In  the  case  is  that  the 
pmmlse  of  Joseph  ft  Orafe  to  Smith  vras 
within  the  statute  o<  frauds;  therefore  vcrid. 
The  case  of  Rogers  v.  Hardware  Co.,  24  Neb. 
668,  39  N.  W.  844,  dted  In  his  brief  by  de- 
fendant in  error,  Is,  we  think,  fa  point  Par- 
ties In  business  at  Wahoo  turned  property 
over  to  tbe  Bm^re  Hardware  Company  or 
ttM  salesman  In  payment  of  the  debt  due 
the  company;  and  Rogers,  attorney,  being 
sent  to  «rfleet  a  claim  against  the  luities  who 
had  tnmed  Uw  goods  over  to  the  c(Hnpany, 
In  a  oonTorsatlon  with  the  company  sales- 
man»  then  In  possessian  <tf  the  goods,  was 
told  by  Um  that  if  be  would  not  Interf^ 
with  him  in  the  possession  ot  the  goods  he 
would  pay  the  ^alntlff's  claim  out  of  the 
first  money  received  from  the  sale  of  the 
goods.  This  was  accepted  and  acted  upon, 
and  afterwards  the  company  sold  the  stodc 
of  goods,  and  refused  to  pay  Rogers*  claim. 
It  was  argued  that  the  promise  was  within 
the  statute  of  frauds.  The  court  held  on 
this  branch  of  the  oa^e  as  fdlows:  **A  dbect 
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promise  of  aa  agent  of  a  wholesale  mercan- 
tile bouse,  who  is  in  the  possession  of  the 
goods  of  an  insolvent  firm  in  satisfaction  of 
a  debt  of  his  principal,  made  to  an  attorney 
of  another  creditor  of  sucb  Insolvent  firm, 
to  pay  a  claim  hdd  by  said  attorney  against 
said  firm  If  he  will  not  disturb  him  In  the 
possession  of  the  goods,  Is  not  a  promise  to 
answ^  for  the  debt  of  another,  and  need 
not  be  In  writing."  And  in  the  body  of  the 
opinion  we  find  the  following  statement: 
"The  first  question  presented  Is  whethw  or 
not  the  contract  was  a  promise  to  pay  the 
debt  of  another,  and  therefore  necessary  to 
be  in  writing.  The  promise  la  direct,— that  the 
salesman  would  pay  the  debt  if  not  disturbed. 
He  had  at  the  time  more  goods  than  were 
necessary  to  pay  the  defendants'  claim.  His 
promise  was  not  conditional,  but  absolute, 
and  for  a  benefit  to  be  received  by  the 
promisor  or  his  prlnclpaL  In  sucb  case  the 
promise  need  not  be  in  writing."  All  the 
benefit  received  by  the  promisor  in  the  above 
cose  was  that  he  was  not  disturbed  In  his 
possession,  by  the  other  party,  of  more  goods 
than  were  necessary  to  pay  his  debt  In  the 
case  at  bar,  Smith  liad  posscasion,  and  ot 
property  other  than  that  covered  by  the 
mortgage  to  Joseph  &  Grafe,  and,  in  order 
that  O'Coun^  might  have  the  property,  to 
enable  him  to  make  some  money  to  pay  the 
debt  of  Joseph  &  Grafe,  (certainly  a  benefit 
to  the  firm,)  they  Induced  Smith  to  mr- 
render  such  possession.  To  gain  possession 
of  the  property  held  by  Smith  without  the 
trouble  and  expense  necessary  to  contest  his 
possession,— not  only  of  the  stock  on  which 
they  claimed  to  bold  a  prior  lien,  but  other 
articles  to  which  they  had  no  claim,  and  turn 
It  ova:  to  O'Connell,  that  he  might  be  able 
to  go  to  work,  and  earn  money  to  be  paid  on 
their  claim,— they  make  a  promise  to  Smith, 
not  to  pay  Smith's  bill  If  O'Connell  fails  to 
pay  It,  but  a  direct  and  unequivocal  promise 
and  undertaking  to  pay  his  claim.  Their 
principal  aim  In  it  was  not  so  much  to  fur- 
ther O'CMinell'B  Interests,  but  thdr  own.  If 
they  could  obtain  possession  of  the  stock  and 
other  articles  for  0'Ck)nneU,  or  have  them 
surrendered  to  him,  he  could  work,  and  pay 
tbdr  blU,  and,  if  not,  the  possibility  of  thehr 
ever  receiving  It  was  very  remote.  To  se- 
cure the  possession,  and  to  Induce  Smith 
to  give  up  the  same  without  trouUe,  and 
probably  litigation,  and  more  or  less  exp^ise, 
the  promise  was  given.  Under  the  rule  es- 
tablished In  our  state,  the  conald^tlon  was 
sufficient,  and  the  promise  was  valid.  lo 
Fitzgerald  t.  Morrlssey,  14  Neb.  198.  16  N. 
W.  233,  the  fc^owtng  rule  was  annoanced: 
"Where  the  leading  obje^  oC  a  party  jwomla- 
ing  to  pay  the  debt  ot  anothw  Is  to  promote 
hia  own  Intereats,  and  not  to  become  gnaran- 
tM-,  and  the  promise  Is  made  on  aufflolent  om^ 
slderatlon,  It  will  be  valid,  though  not  In 
writing.  In  auch  case  the  promisor  assumes 
the  payment  ot  the  debt"  To  tbe  same  effect 
are:  Darls  t.  Fatrlcfc,  12  Su|».  Ot  6S;  Smer^ 


son  V.  Slater,  22  Row.  28,  48;  Matthews  v. 
Seaver,  (Neb.)  62  N.  W.  2S3;  Muller  ▼. 
Kvla%,  69  Tex.  040;  Leonard  v.  Vreden- 
burgh,  8  Johns.  29;  kelson  r.  Boynton,  3 
Mete.  (Mass.)  .400;  Williams  v.  Leper,  3  Bur- 
rows, 1886;  Conradi  v.  Sullivan,  45  Ind.  180. 

The  plaintiff  in  tt-ror  excepted  to  the  giv- 
ing of  the  Instruction  numbered  1  aa  re- 
quested by  plaintiff  In  the  court  bdow,  and 
alleges  It  for  error,  and  this  Is  one  of  the 
errors  insisted  upon  and  argued  in  the  brief 
for  him  In  this  court  TMs  Instruction  is  as 
follows:  "The  jury  are  Instructed  that  a 
verbal  contract  of  the  pledge  of  pononal 
property  to  secure  a  debt,  when  the  party  to 
whom  the  pledge  is  given  has  possession  of 
the  property.  Is  valid  and  legal,  and  will  be 
a  lien  upon  the  property  so  pledged  so  long 
as  it  remains  in  the  possession  <Kf  the  party 
to  whom  the  lien  Is  given.  And  if,  in  this 
case,  you  find  that  the  said  J.  B.  O'Connell 
gave  the  plaintiff  in  this  case  a  lien  on  the 
proi>ert7  described  In  the  plalotifrs  petition, 
and  that  the  said  def^dants,  wlille  the  said 
prop^ty  was  In  the  possession  of  the  plain- 
tiff, agreed  with  the  plaintiff  that  they  ahould 
pay  the  plaintiff's  t^m  if  he  would  sor- 
render  pwsesaion  of  tbe  said  property,  and 
that  in  consideration  of  the  said  agre«nent 
of  tbe  said  defendants,  the  plaintiff  rdeased 
the  sold  property,  and  surr^idered  posses- 
sion thereof,  this  would  be  a  valid  considera- 
tion for  the  agreement  of  defendants  to  pay 
the  said  plaintiff,  and  the  said  agrennent 
would  be  binding  np<Hi  the  defendants.'* 
This  instruction  embodies  the  propaaitl<m 
that  the  case  made  In  the  evidence  was  not 
within  the  statute  of  frauds,  and  tor  this 
reason  Is  claimed  to  be  onmeous  by  attw- 
neys  for  plaintiff  in  error;  but,  as  we  have 
disposed  ot  tills  question  unfavoraUy  or  ad- 
versdy  to  his  contoitUm,  It  dtspoees,  there- 
fore, of  his  objection  to  the  above  insttnc- 
tion;  and  we  may  further  add  tliat  tbe  court 
had  instructed  tbe  Jury  as  to  tlie  burden  of 
proof  in  Its  Instruction  numbered  8,  In  con- 
nection with  which  this  must  be  read  and 
construed. 

The  plaintiff  hi  earor  offoed  an  Instmctioa 
numbered  4,  which  was  aa  fidlows:  "Yon 
are  instructed  tliat  before  the  plaintiff  can 
reoovo-  In  this  case  he  must  sliow  by  a 
pr^>onderance  of  the  evidence,  not  only  that 
the  defendant  promised  to  pay  the  debt  of 
0*0(«n^  but  that  In  additkm  to  soch 
promise  to  pay  the  same,  the  defendants  ob- 
tained an  advantage  by  reason  of  sndi  prom- 
ise, which  they  did  not  befwe  hSTft*'  Tlie 
court  refused  to  give  this  instruction,  whldi 
was  excited  to  by  idaintlff  in  error,  and  the 
refusal  to  give  the  lnstmcti<m  is  aatfgned  as 
error.  The  subject  ot  this  InstmctloQ  was 
covered  by  No.  1  aidced  by  defendant  In 
error,  and  there  was  no  error  in  sndi  re- 
fusaL  It  has  been  freqoaitly  Ity  Uiis 
court  tbat  wba%  an  instruction  hu  been 
given  on  a  point  In  controveny  la  a  esse 
tbat  It  Is  not  error  to  refuse  to  give  another 
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iDBtmctloD,  aiibmlttlDg  tbe  same  In  Bubetance 
OQ  tbe  same  Volnt 

It  Is  also  urged  that  the  court  erred  in 
giving  InBtniction  Na  2  requested  by  defend- 
ant in  error,  which  reads  as  follows:  "The 
jury  are  Instructed  that  it  jou  find  by  the 
eTldence  that  tbe  defendant  John  Joseph  was 
acting  for  the  firm  of  Joseph  &  Grafe.  that 
any  contract  made  In  reference  to  the  pay- 
ment of  the  plaintiff's  claim,  if  you  find  any 
was  made,  would  be  binding  upon  said  firm, 
and  both  of  the  defendants  would  be  bound 
by  said  contract"  We  hare  already  dis- 
posed of  the  question  as  to  whether  or  not 
the  promise  to  pay  Smith's  bill  was  founded 
upon  anything  which  was  of  benefit,  or  : 
would  forward  the  Interests  of  Joseph  & 
Grafe,  in  the  affirmatlTe;  and  the  attorneys 
for  plaintiff  In  error,  In  their  able  brief,  on 
page  9,  say  on  this  subject:  "Had  these  acts 
of  one  member  been  such  as  to  advantage 
the  firm,  to  further  its  interests,  then  the  act 
of  John  Joseph  would  have  been  the  act  of 
the  firm."  This,  we  b^lere,  Is  correct;  and 
bavlng,  as  before  stated,  found  that  such 
act  benefited  tbe  firm,  and  that  the  evidence 
given  warranted  such  a  conclusion  when  con- 
stmed  with  Che  other  Instructions,  especially 
No.  1  asked  by  defendant  In  error  and  giv^ 
we  think  the  instruction  was  correct. 

The  court  below  refused  to  give  Instruction 
No.  3  requested  by  plaintiff  in  error,  and  this 
Is  complained  of  as  error.  The  instruction 
was  as  follows:  "The  Jury  are  instmcted 
that  the  cnere  delivery  of  an  Itemized  state- 
ment of  the  accotmt  of  the  plaintiff  against 
the  man  J.  B.  O'Connell  to  the  defoidants 
will  not  be  In  Itself  sufficient  to  prove  an 
assignment  from  the  plaintiff  to  defendant" 
Whether  the  above  is  correct  or  not  cannot, 
we  think,  affect  the  result  of  this  case.  The 
court  below  did  not  give  any  InstmctiouB  In 
reference  ta  the  question  of  the  assignment 
of  the  account  as  alleged  In  the  petition,  and 
denied  in  the  answer,  and  the  evidrace  Intro- 
daced  in  regard  to  its  d^Ivery  to  the  plain- 
tiff In  error.  Aftw  careful  consideration,  and 
much  deliberation,  we  are  unable  to  discern 
any  tendency.  In  the  refosal  of  the  court  to 
iostruct  the  Jury  on  this  point,  prejudicial 
to  the  rights  of  tbe  plaintiff  in  error.  In  or^ 
def  to  arrive  at  the  verdict  returned  by  them, 
tbe  Jury,  from  the  very  nature  and  com- 
ponent parts  of  the  case,  were  tcrceA  to 
conclude  first  that  the  conversation  occurred, 
and  the  promise  was  made  to  pay  Smith's 
claim  on  surrender  of  the  possession  of  the 
propoiy.  This  was  sufficient  to  sustain  the 
verdict  without  any  cousideratlcm  ot  tbe  ao- 
slgmnent  of  the  account  as  one  elemmt  of 
the  transaction.  In  other  ymrda,  tbe  question 
ot  the  assignment  was  one  ot  the  subordinate 
or  collateral  elements  of  tbe  proof,  and 
amounted  to  nothing  without  tbe  main  ele- 
ments, on  which  It  depended  or  to  which  It 
was  collateral,  being  first  estabUsbed.  In 
other  words,  there  must  have  been  sufflcieit 
proved,  and  tbe  Jury  must  have  be«i  con- 


vinced of  such  fiicts,  that  their  verdict  on 
such  conclusion  would  be  as  It  was,  for 
plaintiff,  (defendant  in  ^ror.)  b^ore  they 
reached  the  con^deratlon  of  the  question  of 
assignment  or  no  assignment  in  th^  dellbe*- 
ation;  and  hence,  if  It  was  error  to  refuse  the 
Instruction,  it  was  error  without  prejudice, 
and  does  not  call  for  a  reversal  of  the  case. 

The  giving  of  Instruction  No.  6  by  the  court 
on  its  own  motltm  Is  also  alleged  as  error. 
The  following  la  a  copy  of  the  Instruction: 
"If  the  Jury  find  for  plaintiff,  you  will  find 
for  him  in  the  sum  of  ¥19LffiJ,  with  7  per 
cent  per  annum  from  March  4,  1891."  We 
cannot  discover  wherein  the  plaintiff  In  error 
la  prejudiced  in  the  giving  ot  this  Instruction. 
To  make  It  as  favorable  for  tbe  plaintiff  In 
error  as  i>osslble,  the  def^dant  in  error 
would  be  entitled  to  interest  on  tbe  account 
from  December  1,  1887,  or  six  months  after 
the  date  of  the  last  Item  in  tbe  account, 
taking  the  last  item  in  the  account  to  be  June 
1,  1887,  which  is  probably  a  few  days  later 
than  it  should  be  fixed;  and  the  verdict  Is 
by  a  small  sum  In  favor  of  the  plaintiff  In 
error  as  to  amount,  and  we  conclude  there 
was  no  error  In  tbe  instruction  of  which  he 
could  complain.  This  disposes  of  all  the  al- 
leged errors  argued  In  the  brle&,  and  we 
conclude  that  the  case  was  fairly  submitted 
to  the  Jury,  and  the  verdict  ot  the  jury  was 
right,  and  the  Judgment  Is  afflrmed.  The 
other  Judi^  omcnr. 


CBANB  GO.  V.  SFBOBT. 
(Supreme  Court  ot  Nebraska.  Feb.  9,  18B4.) 

G-UiRAHTT—  CONSTBUOTIOir. 

1.  A  coDtract  of  guaranty,  entered  into 
with  one  person  or  corporation,  sannot  be  ex- 
tended to  another  person  or  corporatloiL. 

2.  A  contract  of  guaranty  will  be  strictly 
construed,  and  the  guarantor  held  bound  onl^ 
according  to  the  terms  of  the  instrument  con- 
taining his  contract,  and  the  terms  of  the  con- 
tract will  not  be  extended,  by  Implication  or 
otherwise^  nw  will  evidence  be  received  to  vary 
its  terms  or  meaning,  when  it  Is  not.  In  any 
sense  orportion.  ambiguous  or  nucertaia. 

3.  where  S.  guarantied  the  account  of  L. 
with  the  Crane  Bros.  Manuf  g  Co..  a  corpora- 
tion, for  goods  supplied  and  to  be  furnished  by 
it  to  It.,  and  the  corporation  afterwards  changed 
its  name  to  the  Crane  Ctt.,  and,  after  the 
change,  furnished  goods  to  L.,  held,  in  an  action 
by  the  Crane  Co.,  ou  the  goaranty,  to  recover 
the  value  of  snch  goods,  that  S.  was  not  bound. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Doane,  Judge. 

Action  on  a  written  guaranty  by  the  Crane 
Company  against  ChrLstlan  Specht  There 
was  Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

Cavanagh,  Thomas  &  McOilton,  for  plain- 
tiff in  errw.  Whartmi  &  Baird,  tor  d^end- 
ant  In  error. 

HARRISON,  J.  In  thla  case,  an  action  in 
the  district  court  of  Douglas  coonlj,  Neb^ 
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tlie  plaintiff,  the  Crane  Company,  plaintiff 
in  court  below  and  In  this  court,  sought  to 
recover  of  defendant,  Christian  Specht,  a 
certain  sum  which  it  claimed  due  from  de- 
fendant as  guarantor  of  the  account  of  one 
A.  a  Llchtenberger  to  tiw  Gzbiw  Bros.  Manu- 
facturing Company. 

The  petition  of  plaintiff  Ib  as  follows: 
"The  plaintiff  in  the  above-entitled  cause, 
complaining  of  defendant  therein,  for  a  cause 
of  action  states:  That  said  plaintiff  iv  a 
corporation,  dnly  organiied  \mAev  the  laws 
of  the  state  of  Illinois.  That,  on  and  prt<n: 
to  August  23,  1889,  Crane  Brothers  Mamt- 
tacturtng  Co.  was  a  corporation,  organized 
and  doing  business  nnder  the  laws  of  the 
state  of  Illinois,  and  was  engaged  hi  the 
sale  of  plnmbing  and  otb&!  materials  in  the 
city  of  Omaha,  Nebraska.  That,  prior  to 
said  Angtut  23,  1S88,  said  Crane  Bros.  Manu- 
facturing Co.  had  sold  and  tarnished  to  one 
A.  0.  Llchtenberger  goods  and  matertals. 
That  for  said  goods  said  Llchtenberger  was 
indebted  to  said  Crane  Bros.  Manufacturing 
Co.,  and,  at  said  date,  said  Crane  Brea.  Manu- 
facturing Co.  refused  to  funHata  Bald  Uch- 
tenberger  additional  goods  or  material,  un- 
less the  paym»t  of  the  bUl  already  tncnrred 
by  him,  and  the  payment  of  goods  hereafter 
delivered,  should  be  goatantled  by  m>m»  re- 
sponsible party.  That,  In  considfrattoo  of 
Crane  Bros.  Msnufactarlng  Ox  selUng  addi- 
tional goods  to  said  Llctrtenbei^nv  oaM  de- 
fendant. Christian  Specht,  executed  his  writ- 
ten guaranty,  whereby  he  agreed  to  pay  the 
indebtedness  already  Incurred  by  said  Llch- 
tenberger with  said  Crane  Bvos^  Manufactur- 
ing Co.,  and  the  payment  of  all  materials 
which  said  Llchtenberger  should  thereafter 
purchase  of  theoL  That,  thereafter,  said 
Crane  Bros..,  Manufacturing  Ca,  relying  up- 
on said  guaranty,  cooftlBued  to  sell  and  de- 
Urer  to  said  Udrtenberger  goods  and  ma- 
terials. A  copy  of  said  guaranty  la  hereto 
attached,  marked  Exhibit  A,  and  made  a 
part  of  this  petftlon.  That,  afterwards,  the 
said  plaintiff  became  Incorporated,  and  suc- 
ceeded to  the  bu^nesB  and  lokterests  of  Mtld 
Oane  Bros.  Manufacturing  Co.»  and  con- 
tinued to  carry  on  said  business*  and  to  sup- 
ply the  customers  of  said  Crane  Bros.  Manu- 
facturing Oa  That,  relying  vpom  said  guar- 
anty, ma^  by  said  Christian  Specht  to  said 
Crane  Bros.  Manufacturing  Co.,  said  plain- 
tiff sold  and  furnished  said  Lfchtenberger 
floods  and  materials.  That  said  sales,  made 
by  plaintiff  to  said  LlcfatenbergM:,  were  made 
with  the  knowledge  and  consent  of  said  de- 
fendant, and  at  bis  request,  and  with  the 
knowledge  and  Intention  of  said  plaintiff  and 
said  defendant  that  said  defendant  should  be 
liable  to  the  said  plaintiff  fbr  goods  sold  to 
said  Llchtenberger,  under  said  guaranty  to 
said  Crane  Bros.  Manufacturing  Co.,  and 
that  said  goods  were  furnished  by  said  plain- 
tiff, relying  upon  said  guaranty,  and  at  the 
request  of  said  defendant  tliat  said  goods 
should  ba  m  furnished.   That  a  statement 


of  said  goods  furnished  by  sojd  Ctane  Bros. 
Manufacturing  Co.  and  said  plaintiff  to  said 
LIchtenbffl-ger,  In  pursuance  of  said  guaran- 
ty made  by  said  defendant,  Is  heretx>  at- 
tached, marked  Exhibit  B,  9nd  made  a  part 
hereof.  That,  on  account  of  goods  so  fur- 
nished, there  remains  now  due  said  plaintiff 
the  sum  of  el^t  hundred  eighty-one  dollars 
and  ninety-nine  cents,  <881.99,)  which  amount 
said  Llchtenberger  has  failed  and  neglected 
to  pay.  Wherefore  the  plaintiff  demands 
Judgment  against  said  defendant  In  the  sum 
of  one  thousand  dollars,  (1,000.00,)  and  the 
costs  of  suit" 

The  defendant  answers  the  petition  as  fol- 
lows: "FIret.  That  he  Is  not  advised  as  to- 
whether  or  not  the  plaintiff  is  a  legal  cor- 
poration, and  cannot  admit,  and,  therefoTB, 
denies,  the  same.  Second.  The  defendant, 
further  answering,  admits  that  the  Crane 
Bros.  Manufacturing  Co.  sold  and  furnished 
to  the  said  A.  C.  Llchtenberger,  on  or  about 
August  23,  1889,  some  goods  and  mercban- 
dise,  and  furtber  admits  that,  on  the  23d 
day  of  August,  1889,  he  executed  the  guaran- 
ty mentioned  In  Qie  petition,  of  which  Eix- 
hlblt  A  Is  a  copy.  Third.  This  defendant, 
furtber  answering,  says  that  he  Is  not  ad- 
vised as  to  whether  or  not  the  plaintiff  suc- 
ceeded to  the  business  Interests  of  Crane 
Broa  Manufacturing  Co.,  and  conUnned  to 
carry  on  said  business,  and  to  enpplj  the 
«DBtoma«  of  said  Grano'  Bros.  Manufactur- 
ing Co,  and  cannot  admit,  and,  therefore, 
denies,  the  same:  Fourth.  The  defendant, 
further  answarlng;  denies  that  ae  idaintlff 
■old  and  furnished  said  LIchtCTlwger  goods 
and  materials,  as  alleged  In  said  petition, 
and  denies  that  said  alleged  sales  w»e  made 
to  stdd  UchtenbergK'  with  tlie  knowledge 
and  consent  of  the  plaintiff,  and  at  his  re- 
vest, and  denies  that  the  defendant  request- 
ed tile  pMnttff  to  sen  any  goodii,  wbatev^. 
to  saM  Uefttenbergcr,  at  ever.  In  any  man- 
aer  wh&taoenr,  agreed  to  become  Hable  for 
the  same,  and  denies  thftt  there  Is  due  the 
iteiartlff  the  scm  of  fSSl  ftmn  sold  LicXiten- 
tietger,  or  any  part  tbereof.  And  flie  said 
defendant,  fwther  answering,  denies  that  bs 
to  Indebted  to  tbe  phdntlff  in  any  sum  what- 
sver.  Wherefere  the  defesidaiit,  tntftuff  Ailly 
answered  said  petition,  prays  to  be  hoice  dis- 
missed, with  tds  reasonaMe  costs." 

EzhlbK  A,  the  contract  of  guarmn^,  at- 
tached to  the  petftfuH  and  the  fbtmdatloo  of 
this  action,  Iff  as  ItoBows. 

"ExhIUt  A.  Oaiaha.  Neb..  Aug:  23ri,  ISSB. 
:  Mesa  C^ane  Bros.  Msnoftictartaig  Co.,  City 
-^entlanea:  I  wQl  guaranty  tbe  payment 
of  your  aecosHst  agafesit  A.  0.  LlChtcaberger. 
and  for  aU  mat«1als  be-  nay  pnrehase  fram 
this  date.  Tie  above  Is  to  held  goed  until 
written  notice  is  givoi  jva  by  raei  Tonnt 
tnily,  a  Sp«ht- 

A  jory  was  waived,  and  trial  had  to  tbe 
court  Thee  was  a  flndhig  and  judgment 
In  favw  of  defendant,  plaintiff  filed  a  mo- 
tloo  for  new  trial,  wUch  was  aisucd  and 
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oreamled,  and  the  case  was  brought  here 
by  the  plaintiff  for  review.  The  evidence  In 
the  ease  discloses  that,  on  the  28d  Aaj  of 
Aivcust,  1889,  the  defendant  executed  and 
delivered  onto  the  Orane  Bros.  Manufactur- 
ing Company  the  guaranty  In  question,— 
Exhibit  A.  That,  on  or  about  January  20, 
1890,  the  COTporation,  at  an  annual  meeting 
of  its  stockholders  then  held,  (4ianged  Its 
name  from  Crane  Bros.  Maotifacturlng  Com- 
pany to  Crane  Company,— no  change  or  al- 
teration whatevCT  being  at  this  time  made 
In  the  officers,  management,  business,  or  lo- 
cation of  place  of  bnainess,— end,  after  such 
change,  cmtbrned  to  fnmtsh  goods  and 
materials  to  Llchtenberger,  for  which  goods 
and  materials  Iichtenb«-ger  tailed  to  pay. 
That  defendant,  Specht,  was  recioested  to 
make  a  new  guaranty  to  the  Crane  Com- 
pany, but  refosed  to  do  so,  and  never  did 
ezecate  soch  a  guaranty.  That  the  actioa 
te  brongfat  upon  the  account,  running  through 
the  whole  time  during  which  Ucfatenberger 
jrarchased  goods  of  the  corporation,  both  un- 
der the  old  and  the  new  name,  for  a  balance 
due  upon  the  account,  which  Is  due  for 
goods  sold  to  Llchtenbei-ga*  after  the  change 
tn  the  name  of  the  corporation. 

The  grnestion  raised  by  the  UU  of  excep- 
tloDS,  and  strenoously  argued  by  counsel.  Is, 
can  the  Onne  Company  recover  upon  the 
contract  of  guaranty  given  by  defendant  to 
Crane  Bros.  ManufaeturlDg  Company?  the 
attraneys  tor  plaintiff  contending  that  the 
Orane  Company  was  organised  on  the  20tb 
day  of  January,  189(^  being  the  Crane  Bros. 
Manufacturing  Company  undo*  the  new 
name,  Orane  Company;  that  It  was  com- 
posed of  the  same  persons,  managed  by  the 
same  offlcers,  engaged  in  the  same  business, 
and  at  the  same  location;  that  tbEre  was 
merely  a  <*ange  in  the  name,  and  no  other 
or  fttrther  diange  in  the  composition  or  op- 
eratioDB  of  the  company,  and  hence  It  was 
entlOed  to  recover  on  this,  as  wdl  as  other. 
eontractB  to  wMch  the  Orane  Bros.  Manufae- 
tnrlng  Company  was  a  party.  The  defend- 
ant's attorneys  dalm  that  the  Crane  Com- 
pany cannot  recover,  by  vtrtue  of  the  guar- 
aal7  glv«i  by  defendant  to  the  Crane  Bros. 
Btannfftctaring  Company,  any  sum  due  ft 
for  goods  sold  or  furnished  Llditenbergn- 
after  tb*  change  of  Its  name  to  <>nne  Com- 
pany. 

The  coDtentfon  In  the  ease  resolves  Itself 
to  the  Question,  did  the  change  In'  the  name 
•f  the  corporatl<m  deprive  It  of  the  right  to 
recover,  upon  the  contract  of  guaranty  given 
to  It  by  defendant  In  its  former  name,  the 
prtce  of  goods  furnished  after  the  change  in 
style  to  the  party  whose  account  was  guar- 
antied to  It  under  the  <rid  name?  The  an- 
swer to  tUs  question  wtH  be  most  readily 
obtained^  K  seems  to  me,  by  an  examlna1i<m 
<rf  the  nature  of  fbe  contract  of  guaranty, 
and  the  eanstrnctlon  to  be  g^en  to  It.  Ija 
Brandt  on  Suretyship  and  Guaranty,  (v<^me 
1.  2d  EM.  pp.  134.  130.  I  as,)  It  is  said.  In  dts- 


cnsslng  such  contracts:  "A  rule  never  to  be 
lost  Bight  of  in  determining  the  liability  of  a 
surety  or  guarantor  la  that  he  Is  a  favorite 
of  the  law,  and  has  a  right  to  stand  upon  the 
strict  terms  of  his  obligation,  when  soch 
terms  are  ascertained.  This  Is  a  rule  unl- 
vosally  recognized  by  the  com^  and  Is  ap- 
plicable to  every  variety  of  circumstances." 
Again  It  is  said:  "A  surety,  or  guarantor, 
usually  derives  no  benefit  from  his  contract. 
His  object,  generally,  la  to  befriend  the  prin- 
cipal. The  guarantor  Is  only  liable  because 
he  has  agreed  to  become  so.  He  Is  bound 
by  bis  agreement,  and  nothing  else.  It  has 
been  repeatedly  decided  that  he  Is  under  no 
moral  obligation  to  pay  the  debt  of  his  prin- 
cipal. Being,  then,  bound  by  his  agreement 
alone,  and  deriving  no  benefit  from  the  trans- 
action. It  is  eminently  Jnst  and  proper  that 
he  should  be  a  favorite  of  the  law,  and  have 
a  right  to  stand  upon  the  strict  terms  of  his 
obligation.  To  charge  him  beyond  Its  terms 
would  be,  not  to  enforce  the  contract  made 
by  him,  but  to  make  another  for  him."  In 
Miller  V.  Stewart,  9  Wheat  680,  Story,  J., 
says:  "Notiilng  can  be  more  dear,  both  upon 
principle  and  authority,  than  the  doctrine 
that  the  liability  of  a  surety  Is  not  to  be  ex- 
tended by  implication  beyond  the  terms  of 
hts  contract  To  the  extent  and  In  the  man- 
ner and  under  the  dreumstances  pointed  out 
in  the  obligation,  he  Is  bound,  and  no  fur- 
ther. It  is  not  sufficient  that  he  may  stis- 
taln  no  injury  by  a  change  In  the  contract, 
or  that  It  may  be.  even,  for  hts  benefit  He 
has  a  right  to  stand  upon  the  very  terms  of 
his  contract,  and.  If  he  does  not  assent  to 
any  variation  of  It;  and  a  variation  Is  made, 
it  is  fatal." 

It  being  well  settled  that  the  foregoing  are 
the  rules  of  law  by  which  such  contracts  as 
the  one  In  the  case  at  bar  are  governed  and 
construed,  I  win  pass,  now,  to  some  of  the 
eases  In  which  these  rules  have  been  par- 
ticularly applied  to  the  facts,  as  developed 
In  the  cases,  selecting  such  as  are  similar 
to  the  one  under  consldn^tlon,  and  more  or 
lees  directly  In  point.  In  the  case  of  Alli- 
son V.  Rutledge,  5  Terg.  193,  the  defendant 
addressed  a  letter  to  "Mr.  Allison,"  by  which 
he  became  surety  for  the  payment  of  the 
purchase  price  of  some  baoon,  purchased 
one  Coopor,  and  was  sued  on  the  Instrument 
by  John  &  Joseph  AStson,  as  guarantcv,  for 
flOO,  the  price  of  ^e  bacon.  Catron,  O.  J., 
in  ddlvering  tlie  opinion  of  the  court  says: 
'*Can,  nnder  any  circumstances,  a  recovery- 
be  had  In  this  action,  by  force  of  the  guar- 
anty? It  is  addressed,  In  the  singnlar,  to 
Mr.  AlUson.  Rutledge  undertook  for  the 
debt  of  Cooper,  and  is  bound  by  the  writing, 
and  this  only.  The  contract  cannot  be  varied, 
or  Its  meaning  explained,  without  violating 
the  statute  of  frauds.  He  did  not  address 
himself  to  two  Allisons,  but  to  one.  The 
paper,  from  Its  face,  could  not  be  given  In 
evidence  to  sustain  the  Joint  action,  and  It 
could  not  be  proved  by  parol  that  two  wer^ 
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-meant"  In  tbe  case  of  Smith  Montcom- 
ery,  S  Tex.  199.  tbe  defendant^  Montgomor, 
wrote  and  forwarded  a  letter  of  credit  as  fol- 
lows: "Colorado,  Dec.  27tb,  1838.  06L 
Smith  ft  Pllsrlm— Gentlemen:  Mr.  A.  W. 
Tennard  wishes  to  get  some  dry  goods  on 
time.  If  you  wUl  fomlBb,  I  wUl  see  yoa 
paid,  as  far  as  to  the  amomit  of  (18,000) 
three  thousand  dollars.  And  much  oblige 
yonrs,  with  raspect,  James  8.  Mon^mery." 
nils  letter  was  addressed  on  the  back  to 
Smith  alone.  It  appears  that  Smith  and 
Pilgrim  had  been  partners  In  linslness,  bat, 
a  vaej  short  time  prior  to  the  date  of  the 
•lettor,  bad  dlssolred  the  partnership.  The 
letter,  being  addressed  on  the  back  to  Smith 
-alone,  was  delivered  to  him,  and  he  supplied 
tbe  goods  to  Tennard,  who  failed  to  pay  t<a 
them,  and  Smith  instituted  tbe  action  to  re- 
-eovw  from  Montgomery,  as  gaarantor,  the 
.pzice  of  the  goods,  to  tbe  amount  of  the  guar- 
Auty.  Mr.  Justice  Wheeler,  in  dellrerlng  the 
opinion  of  the  court,  says:  "UiH>n  consldcfa- 
■Uon,  we  are  all  of  tbe  opinion  that  we  should 
look  to  the  address  upon  tbe  face  of  the  let- 
ter, and  not  to  the  direction  upon  the  back 
-of  It,  to  ascertain  the  party  to  whom  its  ap- 
plication and  promise  were  intended,  by  the 
•writer,  to  bare  been  made;  that,  bearing  up- 
on its  foce  a  direction  and  address,  full  and 
complete  and  free  f^m  amUgulty,  we  must 
take  that  as  the  certain  critolon  to  deter- 
mtoe  Its  application,  without  regard  to  the 
discrepancy  in  the  superscription.  If  the  let- 
ter did  not  bear,  upon  Its  face,  the  prop^  ad- 
■dress,  resort  might  be  bad  to  the  superscrip- 
tion, or,  perhaps,  to  othw  extrinsic  evidence, 
If  necessary,  to  determine  Ito  direction  and 
application.  Bell  t.  Bruen,  1  How.  100.  But, 
when  the  cmtract;  iqknd  its  fftce,  is  complete 
■and  perfect,  and  certain  to  every  Intrat,  as 
wdl  In  respect  to  the  parties  as  the  subject- 
jnatter,  we  do  not  think  It  admissible  to  re- 
sort to  anything  ntilnslc  to  control  the  ex- 
CiresB  terms  and  dear  lmp<»t  of  the  face 
of  the  Instrument  It  Is  a  well-settled  rule, 
applicable  to  this  class  of  cases,  that  the  lia- 
bility of  a  surety  or  guarantor  cannot  be  ex- 
tended, by  Implication  or  otherwise,  beyond 
the  actual  terms  of  his  engagement  It  does 
not  matter  that  a  proposed  alteration  would 
be  even  for  his  benefit  for  he  haa  a  right  to 
stand  upon  the  very  terms  of  his  agreement 
The  case  must  be  brought  strictly  within  the 
terms  of  the  guaranty,  when  reasonably  In- 
terpreted, or  the  guarantor  will  not  be  lia- 
ble." In  the  case  of  Bank  v.  Kaufman,  93 
N.  Y.  273.  It  is  said:  "It  Is  always  competent 
tor  a  guarantof  to  limit  bis  liability,  ^ther 
as  to  time,  amount  or  parties,  by  the  terms 
of  bis  contract  and  If  any  such  limitation 
be  disregarded  by  the  party  who  claims  un- 
der it,  the  guarantor  Is  not  bound.  It  fol- 
lows that  no  one  can  accept  its  propositions, 
or  acquire  any  advantage  therefrom,  unless 
be  Is  expr^sly  referred  to,  or  necessarily 
embraced,  in  the  description  of  the  persons 
to  whom  the  offer  of  guaranty  is  addressed.** 


(K«b. 

"GuarantM-  liable  only  to  person  to  wbon 
he  makes  theguaranty."  Bank  v.  Diefendort 
00  HL  398,  "A  guanmtor's  engagement  dops 
not  make  him  answerable  tm  goods  fur- 
nished by  any  other  person  than  tbe  one 
with  whom  the  contract  of  gnann^  is  made. 
He  Is  not  answmLble  beyond  the  acoffe  of 
his  engagement'*  Walsh  v.  B^lle^  10  Johns. 
179;  Penoyer  v.  Watson,  16  Johns.  89. 
"Where  a  letter  of  oedlt  Is  addressed  to  a 
particular  firm,  no  one  else  can  rely  upon 
it  as  a  guaranty.**  Taylw  v.  Wetmorek  10 
Ohio,  491. 

In  Bams  v.  Barrow,  81  M.  T.  S9r-lt  btfng 
a  case  In  which,  mda  a  written  contract  nt 
guaranty,  made  wim  a  partloolar  poaon,  a 
partnership,  of  which  that  poson  waa  a 
member,  sought  to  recover  the  value  of  goods 
famished  the  person  for  whose  d^  or  de- 
fault  the  guarantor  stood  charged  to  an- 
swer,—It  Is  said:  "On  ttie  fmca  of  this  om- 
tract  It  Is  plain  that  no  one  could  act  v^an 
it  excepting  the  pmuu  named  In  It"  And 
Burge  on  Suretyship  (chapter  3)  Is  cited,  ss 
foUows:  'Tbe  contract  suretyship  la  to 
be  coostmed  strictly;  thst  is,  the  oldlgatlon 
is  not  to  be  extended  to  any  ottier  subject  to 
any  otbet  person,  or  to  any  tathet  paSaA  ot 
time,  than  Is  expressed,  or  necessarily  indnd- 
ed.  In  It*'  And,  further.  It  to  stated:  *ln 
tbe  Roman  law  the  rule  now  under  consld- 
eraUon  assumes  the  form  ot  a  maxim,  *Ab 
agreement  of  guaranty,  made  wldi  one  per- 
son, cannot  be  extended  to  another  peaoo.' " 
To  the  some  effect  as  the  above  cases  to  thai 
of  T^rhv  y.  McGIung,  2  ^MUt  (Del.)  24. 
dtei  by  attorneys  tor  defendant  in  mat  In 
thelT  brief,  and  whldi  to  a  case  very  madh  to 
point  Onr  own  court  has  reeo^itoed  tbe 
same  i^lndple  In  the  case  of  Lee  v.  Haattn^ 
18  Neb.  608,  14  N.  W.  478.  The  case  most 
directly  In  potot  to  that  of  Grant  r.  Najlor,  4 
Cranch,  224.  In  thto  case  John  and  Jeremiah 
Naylor  bronj^t  an  action  against  Danid 
Grant  on  a  letter,  or  contract  of  guaranty, 
which  was  addressed  to  Joha  and  Joseph 
Naylor.  Chief  Justice  Marshall.  In  the  opin- 
ion in  the  case,  sa^:  "That  the  letter  was 
really  designed  for  John  and  Jwmlah  Nay- 
lor cannot  be  doubted,  but  the  principles 
which  require  that  the  promise  to  pay  tlie 
debt  of  another  shall  be  In  writing,  and 
which  will  not  permit  a  writt«i  contract  to 
be  explained  by  parol  testimony,  originate  In 
a  general  and  wise  policy,  which  this  court 
cannot  relax,  so  far  as  to  except  from  its  (q>^ 
eriitloD  cases  within  the  principles.  Already 
have  so  many  cases  been  taken  out  of  the 
statute  of  frauds,  which  seem  to  be  within 
its  letter,  that  it  may  well  be  doubted  whether 
tbe  exceptions  do  not  let  in  many  of  the  mis- 
chiefs against  which  the  rule  was  intended 
to  guard.  On  examining  the  cases  which 
have  been  cited  at  bar.  it  does  not  appear  to 
tbe  court  that  they  authorize  the  expIanatJoD 
of  the  contract  which  to  attempted  to  this 
case.  This  is  not  a  case  of  ambiguity.  It  is 
not  an  ambiguity  patent,  for  the  face  of  the 
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letter  can  exdte  no  donbt  It  Is  not  a  latent 
amblgnlty,  tor  there  are  not  two  firms  of  the 
name  of  ft  Joseph  Naylor  ft  Ga  to 

«ltiier  (tf  which  this  letter  might  hare  been 
dellTered.  In  anch  a  case  the  letter  Is  not  a 
wilttat  contract  between  Danl^  Grant,  the 
writer,  and  J<^  and  Jaremlah  Naylor,  the 
persons  to  whom  It  was  d^vered.  To  ad- 
mlt  parol  proof  to  make  such  a  contract  Is  go- 
ing fnrthw  than  the  courta  have  ever  gone, 
where  Uie  writing  Is  itadf  a  contract,  and 
where  no  pre-exiatlng  obligation  botmd  the 
party  to  enter  Into  it". 

In  tb»  case  at  bar,  the  defendant,  ^pecht, 
addressed  the  letter,  or  contract  of  guaranty 
sofld  upon,  to  the  Crane  Bros.  Mannfactnrlns 
Company  and  not  to  the  Orane  Oompai^. 
At  the  time  the  contract  was  entered  Into 
th&n  was  no  snch  corporation  In  existence 
as  the  Crane  Company.  The  oimtraet  of 
guaranty  made  by  Specht  was  not.  In  any 
manner,  fbr  his  own  benefit,  but  to  oblige,  be- 
friend, or  aid  Llditenbargtf,  and  was  such  a 
contract  as  anthoritles  nnlfomUy  hold  will 
be  strictly  construed,  and,  when  not  uncer- 
tain. Indefinite,  or  amblgnons,  will  not  be  ex- 
tended. In  any  particular,  beyond  the  scope 
of  its  tmns.  On  January  20;  1890,  wheat  tbe 
change  of  the  name  of  tbe  cori>oration,  from 
Crane  Bros.  Manufacturing  Company  to 
■Orane  Company,  was  made.  tti«e  was  no  no- 
tice glren  defendant  that  such  change  liad 
been  made.  He  change  could  not,  and  did 
not,  or  tzan^w  the  right  of  tbe  Crane 
Bros.  Manufacturing  Oompany  to  the  Crane 
Company  to  furnish  goods  to  Llchtenberger, 
and  rely  upon  the  guaranty  of  Specht  to  aur 
swer  for  the  debt  or  default  of  Llchtenberger. 
Tbe  goods,  the  ralue  at  which  it  Is  sought  to 
recorsr  in  this  action,  were  famished  to 
Ucihtenberger  after  the  Orane  Bros.  Manu- 
facturing Company  became  the  Crane  Com- 
pany. January  20,  1880,  and  this  Is  not  an 
action  for  tbe  price  of  goods  furnished  by 
Qie  Chane  Bros.  Manufacturing  Oompany  to 
Uchtenberger,  which,  under  certain  circum- 
stances as  to  assignment,  and,  possibly,  with- 
oat,  would  be  a  dllTerent  case,  and  raise  an- 
other point  or  question.  The  instrument  con- 
taining tbe  guaranty  was  plain,  dear,  and 
definite  in  ite  terms,  and  not  in  any  partic- 
ular ambiguous,  and  certainly  not  as  to  the 
person  or  corporation  to  whom  or  which  it 
was  addressed.  It  was  a  contract  of  guar- 
anty to  and  with  the  Crane  Bros.  Manu- 
facturing Company,  and  not  th«  Crane  Com- 
pany, although  the  persona  composing  the 
first  may  have  been  identical  with  those  of 
the  second;  and  the  Introduction  of  the  let- 
ter, showing,  as  It  does,  the  guaranty  to  thb 
Crane  Bros.  Manufacturing  Company,  was 
not  competent  to,  and  does  not,  support  the 
action  on  the  guaranty  by  the  Crane  Com- 
pany, the  plaintUI  In  this  case,  nor  do  I  thinh 
that  evidence  could  be  received  to  show  that 
the  Crane  Company  had  tbe  same  officers, 
and  was  under  the  same  management,  en- 
gaged in  Hie  same  business,  and  In  the  same 


location,  as  ttie  Orane  Bros.  lAannfactnring 
Company,  or  tliat  it  had  the  same  stockhold- 
ers, and  merely  changed  Its  name,  or,  If  re- 
ceived, that  It  would  alter  or  affect,  in  any 
manner,  the  relations  or  rights  of  the  pftrtlea 
to  the  action.  At  the  time  the  goods  -were 
furnished  to  Llchtenberger.  there  was  no 
Orane  Bros.  Manntacturing  Company.  Ii 
bad  ceased  to  exist,  or  had  become,  by  change 
of  name,  the  Orane  Oompany,  and  Specht 
could  reif  upon  the  exact  t&mM  of  his  con- 
tract, and  demand  that  his  rights  and  UabD- 
Ity  be  measured  by  the  guaranty,  as  written, 
signed,  and  dellTovd  1^  him,  to  be.  bound 
only  for  goods  fumldied  to  Llchtenberger 
tbe  Crane  Bros.  Manufacturing  Oompany,  ah 
existing  at  the  time  the  contract  was  made, 
and  by  the  name  as  set  forth  In  his  lettw. 
The  Judgment  of  the  lower  court  was  right 
and  is  affirmed.   Tlie  oQwt  Judges  concur. 


HURLBURT  et  al.  t.  PALMER  et  al. 
(Snprwne  Couri  of  Nebraslca.   Vtib.  6,  18M.) 

Sals— AonoH  for  Pricb— PLBij>iiras— Jdbisdio 

TJON  OF  Court. 
L  A  shipper  of  bogs  arranged  with  a  Arm 
of  commission  brokers  that  all  his  hogs,  as 

J'orchased,  should  be  consigned  to  said  nrokeia 
at  sale;  the  said  brokers,  on  their  part,  agree- 
ing to  pay  BQCh  drafts  as  by  the  shipper  should 
be  made  on  them  through  a  local  bank,  the  pro- 
ceeds of  sQi^  drafts  to  be  used  by  the  shipper 
In  making  payments  for  hogs  purchased,  and 
to  be  coD^gned  as  the  property  of  the  aliipper. 
Hdd,  that  the  mere  fact  that  the  said  bank, 
without  fraud  or  collusion,  though  with  Icnowl- 
edge  that  the  shipper  was  procuring  funds  with 
which  to  purchase  hogs  xmier  this  arrange- 
ment, Induced  the  shipper  to  pay  to  itself  a 
debt  JqsUt  due  it  from  him,  (he  udng  for  that 

Snrpose  the  proceeds  of  drafts  drawn  throni^ 
he  bank,  as  above  contemplated,)  did  not  rea- 
der the  bank  liable  to  pay  to  the  aforesaid  firm 
of  brokers  the  amount  or  value  of  proper^  so 
received  by  It,  whether  in  money,  or  in  hogs 
purchased  by  the  shipper. 

2.  The  plaintiffs  in  error,  who  were  defend- 
ants in  the  trial  court,  answered;  (1)  By  a  gen- 
eral denial  qualified  by  certain  admisaiona.  (2) 
That  by  an  abuse  of  the  criminal  process  of 
the  state  a  codefendant  had  been  taken  from 
the  Jail  of  Seward  county  to  Douglas  county, 
wherein  he  was  serred  with  summons,  after 
which  he  was  returned  at  once  to  the  Sewaid 
county  jail;  that  all  tbe  defendants  wen,  at 
the  commencement  of  the  action,  residents  of 
Seward  county;  and  that  the  aforesaid  abuse 
of  criminal  process  was  resorted  to  by  and  on 
behalf  of  plaintiffs  solely  to  obtain.  In  Douglas 
county.  Jurisdiction  of  the  persons  of  the  an- 
swering defendants,  notwithstanding  their  resi- 
dence in  Seward  county,  ffefd:  First,  that  the 
facts  pleaded  as  to  the  Jurisdiction  <n  the  dis- 
trict court  of  Donslaa  county  stated  a  substan- 
tive defense  properly  presented  by  answer;  sec- 
ond, that  the  second  defense  pleaded  was  not 
waived  by  reason  of  l>eing  induded  in  the  an- 
swer, wherein  bad  been  stated  the  first  de- 
fense; third,  that  such  objections  to  the  Juris- 
diction as  do  not  arise  upon  the  summonn,  the 
indorsement  or  service  of  the  snmmous,  or  up- 
on the  face  of  the  petition  must  be  raised  by 
answer  as  a  matter  of  defmse. 

3.  When  the  district  court  has  not  other- 
wise obtained  jurisdiction  of  the  person  of  a  de- 
fendant, he  does  not  submit  bimiielf  to  its  juris- 
diction by  appealing  or  jntwucutlDg  error  to  this 


Digitized  by 


1020 


NORTHWESTEKN  BEFOBTEB,  Tol.  57. 


court;  and  the  case  of  Shawang  t.  Love,  17 
N.  W.  264,  15  Neb.  142.  faolding  the  oontraiy 
doctrine,  is  ovrarnled,  as  in  contravention  of  the 
prorisions  of  section  24,  aiL  1,  of  the  constitn- 
ticn  cf  this  itate: 
(Srllabiu  br  the  Court) 

Error  to  district  conrl;  Donglu  oountT^; 
Hopew^  Judge. 

AcUon  In  assumpsit  by  GUnton  B.  Palmer 
and  others  against  George  L.  Hurlburt  and 
otheTB.  Tbere  was  Judgment  for  plaintiffs, 
and  defendants  bring  error.  Rerersed. 

R,  S.  Nerval  and  B.  M.  BarUett,  for  plahi- 
tifb  In,  error.  Ct^an  &  Golman  and  Oias. 
OflTiit^  for  defendants  in  enm. 

BTAN,  a  Dnring  all  tbe  time  within 
whidi  the  transactltHu  referred  to  in  this  case 
took  place,  the  firm  of  Palmer,  Rich  man  A 
Oo.  was  engaged  in  tbib  live-atoidi  oomiato- 
Blon  business  In  South  Omaha.  At  the  same 
time^  George  L.  Hurlburt  Geoi^  Liggett 
and  Clifford  O.  Hurlburt  were  doing  business 
at  ntlca,  Neb^  wider  the  name  and  at;^  of 
Uie  Merchants*.  Bank.  Alexander  0.  Virgin 
was  also  a  realdmt  of  the  town  last  named. 
The  first-named  firm  sued  the  aforesaid  bank- 
ing partners  and  Alexander  G.  Virgin,  in  the 
district  eoart  of  Don^aa  eomit7,  Nebw  fior  the 
■um  of  92,000;  wMi  Intaest  from  tbe  lot  dhy 
of  December,  ISSS^  and  ooata.  XTpon  a  ver- 
dict found  In  favor  of  Palmer,  Bichman  * 
Co.,  Judgment  waa  r^dered  fbr  its  amoont, 
b6iiic  fbr  the  sum  of  |2j023.4S.  T3ie  Hurl- 
burta  and  U^ett  bring  tbe  case  Into  thin 
court  for  review  upon  petition,  in  error. 

The  petiticm  in  tbm  dbtrlet  eonrt;  after  atat' 
leg  the  facta  above  set  forth  as  to  the  mem- 
bership of  the  aboTe  firm,  tb^  oampation 
and  location,  stated  the  plain  tiff cause  of 
action  In  tfie  fidlowfaig  langoage:  ^niat 
about  the  middle  ct  the  month  «f  October, 
1888,  tbene  plalntUCs  arranged  with  the  de- 
fendant Alnander  O.  Tlrgln  that  these  plaln- 
tlffs  would  famish  the  said  Virgin  money 
with  which  to  pay  for  cattle  and  hogs  which 
Ok  said  Virgin  nright  thereafter  buy,  on  con- 
dition that  tbe  Bald  Vtrgtn  should  conslgs. 
ttie  aame  to  Ibese  plwtatlffa  at  South  Omaha 
for  sale  oa.  the  market,  and  tiiat  these  plain- 
tiffs would  make  sale  of  the  stod  so  con- 
signed to  ihem,  and  apply  the  proceeds  of 
such  sales,  less  the  eommlsston  of  these  plaln- 
tlttBt  tD  the  payment  of  tiie  money,  and  In- 
terest  there(m,  so  aa  afbresald  advanced  to 
the  said  Vbgfai;  and  the  said  Vhrgtn,  In  eon- 
BldemtloB  flimaf ,  did  agree  to  proceed  At 
once  to  make  purchase  of  the  said  stock; 
and  that  after  he  had  purchased  fbA  aame 
he  would  dra.w  upon  these  ptelntlffs  at  ai^ht 
tot  the  amount  of  tbe  cost  ttieret^  flirsugh 
the  defendant  the  Mocbant^  Bank  aflore- 
sald,— these  plaintiffs  then  aaylng,  and  It 
being  distinctly  underttood  between  them  add 
tbe  said  Virgin,  that  the  said  Virgin  was  not 
to  make  any  drafts  vpoa  these  plalntltrB  for 
audi  advances  until  after  he  had  pnrchased 
tbe  BiDdc  for  shipment  to  Uie  plalntiflB  as 


aforesaid,  and  Qiat  flie  said  drafts  Ahoulil 
In  no  case  exceed  the  amount  wUdt  the  said 
Virgin  had  actually  contracted  to  pay  for  the 
stock  actually  purdiased  by  lilm  and  ar^ 
ranged  for  their  ahlpment  to  these  plaintlffa. 
(4)  Plaintiffs  say  that  the  defendant  Virgin 
immediate  fli«eafter  acquainted  tte  defend- 
ant the  Merchants'  Bank  with  tbe  nature  of 
flie  said  agreement  with  tiiese  plaintlffa,  and 
fliat,  beftare  any  payments  were  made  Vt 
these  plaintiffs  en  account  of  said  agreement 
to  tbe  defendant  Virgin,  tbe  defendant  tbe 
Merchanta'  Bank  fully  knew  and  understood 
the  estct  nature  and  otent  of  Hw  agree- 
ment with  regard  to  Uie  advances  so  to  be 
made  by  these  plain ttffH,  and  tbe  exact  na- 
ture and  condition  of  said  agreement.  ^ 
That  at  that  fbne— that  la  to  say,  daring 
the  month  of  October,  18S8-^e  said  Virgin 
vraa  Indebted  to  hia  oodefmdant  tbe  Mer- 
diants'  Bank  of  Utlca  In  a  large  aum  of 
mon«y;  the  exact  amount  of  whldi  Is  un- 
known to  these  plalntlffB,  but  the  suuo  was 
more  than  92,000.00,  and  the  ssld  Virgin 
waa  tiien,  as  these  plalntHEa  are  now  in- 
fWmed,  lns(^vent  and  largdy  Involved,  aH 
of  wlilch  was  wen  known  to  Us  oodefendant 
the  Merchants*  Bank  of  Utlca;  that  said  Mer- 
chants* Bank  ot  TJtloa,  unlawfully  and  fraud- 
nlenfly  designing  to  cheat  and  dethrad  these 
pWatlflb  oat  of  their  money,  and  ftaudoleirt- 
ly  designing  and  intending  to  seeute  iOn  In- 
debtedness wliich  the  said  Virgin  then  owed 
to  tbe  Ifferchanta'  Bank  by  obtaining  pay- 
ment  tfaaeof  from  these  ^Intlff^  did  unlaw- 
ftiHy  and  fWuduIently  agree  and  arrange 
with  tbe  said  Vlrgbi  that  said  Virgin  should 
draw  on  these  plaintlfb  for  large  snms  of 
money,  to  wtt,  on  November  Id,  18881  fbr 
91300.00^  and  on  November  90,  1888.  fur 
9rl,00a00;  and  that  the  same  ahould  be  ap- 
plied on  the  Indebtedness  said  Virgin  then 
owed  the  Merchants'  Bank,  as  aforesaid.  In 
fknud  of  the  rtghta  ot  then  plalntifhL  (9 
And  Ow  plaintilEs  s^  that,  upon  or  abeirt 
the  dates  sforesBld,  the  deftedant  Vi^ln,  to 
pmvnaaoe  of  tbB  arrangements  witb  tte  ^c- 
fMdant  the  Herchants*  Bank,  aa  berrinbe- 
fm  stated,  did  draw  i^mn  fliese  platntUTs  Air 
the  ssld  snms  of  n^OOiOO  and  91.OOO.OO 
through  the  deftodant  the  HercbantB'  Bank, 
and  the  saM  drafts  were^  as  soon  as  pre- 
sented  to  these  plaintiffs,  vis.  on  or  about 
Novembtf  19tb  and  24Xh,  respeetlvdy,  paid 
by  these  plain  tUh,  in  IttU,  and  tbe  proceeds 
tijereof  remitted  to  and  received  by  the  de- 
fendant tbe  Hcrcbuiti^  Bank;  fliat,  at  tbm 
time  the  aald  drafts  woe  dntvni  ss  afore- 
said, the  defendant  Virgin  had  not  pnrefaasetf 
the  stock  to  be  paid  for  with  tbe  aforesaid 
money,  except  about  $800.00  tlwreof,  and  tbe 
said  Merdumta*  Bank  well  knew  that  fact, 
and  wdl  knew.lhs  defendant  Virgin  had  ■» 
right  or  authority  to  draw  upon  fliese  plain- 
tiffs for  any  pntlmi  of  nid  moo^,  exevp* 
so  much  thereof  as  was  necessary  to  pvy 
for  such  stock  aa  said  Virgin  may  have  pur- 
dwsed  for  shipment  to  these  plain t0a^  and 


Digitized  by 


HUBLBUBT  «.  FALMBB.  1D21 


Neb.) 

received  the  came  In  full  of  tbese  drafts,  and 
converted  the  same  to  Its  avfu  use,  by  ap- 
plying the  same  wrongfully  and  fraudulently 
to  the  Indebtedness  which  the  said  Virgin 
owed  it,  as  aforesaid;  and  that  the  fSOD.OO 
worth  of  stock  was  purchased,  as  aforesaid, 
by  the  said  Virgin,  the  amount  in  full  there- 
of was  received  by  the  said  defendant  the 
Merchants'  Bank  in  part  discharge  of  said 
Virgin's  Indebtedness  to  It,  well  knowing  at 
the  time  that  the  said  stoc^  and  the  said 
money  with  which  the  same  was  paid,  were 
the  property  of  these  plaintiffs.  And  plain- 
tiffs say  that  they  have  demanded  that  the 
defendants  should  repay  the  same  to  these 
plaintiffs,  but  they  have  failed  to  pay  the 
same,  or  any  part  thereof,  and  that  by  rea- 
son of  their  said  failure  these  plaintiffs  have 
been  damaged  by  the  defendants  In  the  sum 
of  $2,000.00,  no  part  of  wUch  has  been  paid." 

These  av^meuts  of  the  petition  are  set  out 
in  full,  that  there  may  be  no  misappreh^ 
slon  as  to  the  theory  npon  which  plaintiffs 
based  their  right  of  recovery.  The  evidence 
discloses  the  fact  that  at  the  ttxike  the  two 
drafts  of  date  November  Wtb  and  Neven- 
ber  24th,  respectively,  were  drawn,  the  de- 
fendant Virgin  was  Indebted  to  the  bank 
tn  a  sum  exceeding  the  amount  of  elthor 
of  said  drafts.  It  Is  equally  clear  from  the 
teetimony  that  the  title  to  the  property  pur- 
chased by  Virgin  lor  stiipment  to  Palmer, 
Richman  &  Ck>^  was  not  In  Palmer,  Uichman 
&  Co.,  nor  did  the  arrangement  between 
these  parties  and  Virgin  contemplate  that 
the  title  shonld  be  held  by  any  other  than 
Virgin  himself  until  the  several  shipments 
were  received  at  South  Om^a.  Tfa^,  la 
oo  testimony  whatever  to  sustain  tbe  aver- 
ment that  there  was  a  conspiracy,  or  any^ 
tMng  In  the  nature  of  a  conspiracy,  between 
the  partners  composing  the  Merchants'  Book 
and  Virgin,  with  respect  to  a  oontemplated 
misappropriation  of  the  proceeds  of  the 
drafts  drawn  by  Virgin  on  PalxDer,  Ridi- 
man  &  Co.  in  lavor  of  the  Merdumts'  Bank. 
The  plaintiffs*  right  of  action,  If  a  right  of 
action  exists  in  their  Idxor,  must  be  predi- 
cated solely  upon  the  facts  set  out  in  para- 
graphs numbered  3  and  4,  supplemented 
with  the  fact  that  the  proceeds  of  the  drafts 
so  drawn  were  applied  by  the  Merchants' 
Bank  in  payment  of  an  indebtedness  to  that 
bank  owing  by  Virgin,  the  drawer  of  the 
drafts,  to  It,  and  the  taking  of  a  mortgage 
to  the  bank  npon  property,  for  the  payment 
of  which  the  proceeds  of  the  drafts  were 
designed  by  the  drawer  and  tbe  drawee  to 
be  used.  The  testimony  as  to  the  knowl- 
edge of  the  partners  composing  tbe  firm 
known  as  tbe  Merchants'  Bank  of  tbe  ar* 
rangement  between  Virgin  and  Palmer,  Rich- 
man  &.  Co.  Is  not  as  broad  as  the  allegations 
of  the  petition.  The  only  witness  who  testl* 
fled  as  to  facts  which  would  charge  the  mem- 
bers of  the  Arm  known  as  tbe  Merchants' 
Bank  wJth  notice  was  Alexander  G.  Virgin 
blnweU.   He  soys  in  his  evidence  that  "I 


told  them  that  I  had  made  arranfements 
with  Mr.  Richman,  or  Palmer  &.  Company, 
that  I  would  draw  so  much  for  tbe  ^pment 
of  bogs  that  would  have  to  follow,— or  stock; 
I  don't  think  I  said  hogs."  This  convCTsa- 
tion,  he  said,  was  close  to  the  first  day  on 
which  he  drew  a  draft  The  witness  furthM- 
testified  that  about  the  laat  of  Octob«,  1^ 
he  had  an  overdraft  In  the  Merclumts'  Bank, 
and  that  Mr.  Liggett  wanted  him  to  turn 
OT^  some  tao^  he  bad  in  his  possession, 
and  that  witness  did  not  think  it  was  right 
to  do  It,  and  that  Uggett  bisIatiaK  npon 
ills  doing  80,  witness  told  him  he  would  not 
do  it;  that  Mr.  Ueagett  came  to  witness, 
and  said  that  witness  must  8traight»  up 
with  the  bank,  or  that  be  would  dishonor 
witness'  cheeks,  and  that  witness  could  not 
handle  any  more  hogs;  that  witness  told 
him  he  would  do  ai^tliing  that  was  bonor- 
able  and  right  to  de;  that  JUggett  «aid  that, 
if  witness  would  slve  klm  a  aortgage  <hi 
what  stuff  witness  had  thtfe,  (some  cattle 
and  what  bogs  were  lu  tbe  yard,  aad  some 
personal  property  there,)  and  a  draft  on 
Palmtf,  BlchmoA  ft  Co.  for  the  fl,00e  or 
fl,200,— something  like  that.— there  would  be 
nothing  wrong  about  It,  asd  that  he  (Uggett) 
wonld  see  that  witness  was  protected;  ttiat 
witness  aataed  lilggett  then  If  be  wonld  not 
give  witness  tiaie,eo  that  wltseos  oould  wortt 
It  out,  and  that  Usgett  said  he  would  not, 
and  that  he  would  close  right  up  on  witnesa 
If  witness  did  mt  do  it;  uid  that  witness 
turned  right  around  aad  g&ve  kia  a  mort- 
gage on  the  stuff.  This  witness  further 
stated  that  he  told  Uggett  that  be  had  prom- 
ised to  draw  these  drafts  and  saake  sUp- 
m^ts  afterwards;  that  It  was  an  acoem- 
modatlon  ta  the  nritsess  a»  to  do;  that  such 
shipments  wo'e  to  be  made  to  Palmer.  Rich- 
man  &  Co,  and  that  witaeas  did  not  think 
it  woi}ld  be  r.tght,  wider  ttie  chreaustaneea, 
te  do  as  lAggvbt  repair ed^  but  that  Ijiggett 
said  tt  vonld  be  perfectly  right,  and  that 
thflceby  witaeas  did  set  lay  Umself  liable^ 
ettho'  ctiaaiaa31f  or  tai  4ms  otber  mode,  and 
that  Jie  ilAaeet^  wouU  pootect  sritzKss  tm 
every  ahape,  way,  and  fwm  If  witness  would 
do  this,  and  turn  th«n  orer  to  klm.  This 
witness  fnrthM-  tesl^ad  that  aU  of  tbe  hogs 
taertgaged  had  been  paid  for  with  tko  nwney 
witness  got  from  Palmer,  Rlcbnaa  ft  Co. 
After  tbe  giving  ef  tite  mortgage,  and  tbe 
turning  o¥V  te  the  UerchaatB'  Baidt  of  the 
proceeds  of  the  last  draft,  tliere  is  evidence 
that  there  was  a  <»nveraatk)n  la  the  Mer- 
chants' Bank  between  the  deftendants,— that 
is  to  say,  the  Hurlburts  and  Liggett  of  one 
part,  and  Virgin  of  the  other  part,— firoro 
which  it  was  possible  for  tba  Jury  to  Infer 
that  the  Merchants'  Buk  bad  itromlsed  to 
hold  Virgin  harmless  as  to  the  indebtedness 
doe  from  Virgin  to  the  bank,  as  well  as  a 
certain  other  indebtedness  duo  tnm 
to  a  school  district,  If  Virgin  would  comply 
with  the  request  of  Liggett  as  to  givliw  a 
mortgage  and  turning  ever  tbe  ^000.  ia 


Digitized  by 


1022 


NOBTHWESTEKN  BEFOBTBB.  Vol.  57. 


(Neb. 


oar  Tlew  of  the  matter,  bowerer,  tbis  ts  not 
apeOaUj  material.  The  question  tben  pre- 
sented njKm  the  petition,  and  the  eTidence 
given  In  support  of  It,  is  simply  whether 
the  MmMnte'  Bank  was  liable  to  Palmer, 
Blcbman  ft  Go.  for  the  valne  of  the  stock 
mortgaged  to  It,  and  for  the  proceeds  of  the 
draft  paid  I?atmer,  Rlchman  &  Co.,  upon 
the  arrangement  that  the  proceeds  of  the 
drafts  should  be  used  Virgin  In  the  piur- 
chase  of  stock  and  shipment  thereof  to  the 
llTefitock  commission  firm  aforesaid.  It  Is 
wit  claimed  that  there  was  any  privity  be- 
tween ttxB  Merchants'  Bank  and  Palmer, 
Btdunan  &  Go.  The  only  tbecvy  upon  which 
a  recovear  can  be  bad  by  the  latter-named 
firm  against  the  former  1b  that  the  sale  of  the 
ntfxA  mortgaged  to  the  M«>chants*  Bank, 
and  the  proceeds  of  the  drafts  drawn 
through  that  bank,  were  applied  upon  an  In- 
debtedness conceded  to  be  due  from  Virgin 
to  the  said  bank.  The  conversation  between 
Virgin  and  Liggett  was,  according  to  Vir- 
gin's account  of  it,  only  such  as  would  ad- 
vise Liggett  of  the  Intention  on  the  part 
of  Virgin  to  use  the  money  advanced  by 
Palmer,  Rlchman  &  Ca,  in  making  payment 
for  hogs  which  Virgin  had  already  bought 
In  his  own  name.  As  the  title  was  in  Vir- 
gin, Palmer,  Blcbman  &  Co.  could  assert  no 
claim  as  against  the  hogs  themselves,  unless 
they  w^e  entitled  to  a  lien  upon  them  for 
advances  made  to  be  used  In  paying  for 
them.  When  the  last  draft  for  $1,000  was 
paid  by  Palmo-,  Rlchman  &  Co..  It  was  to 
supply  Virgin  with  money  for  the  purpose 
above  Indicated.  Counsel  for  defendants  In 
exTOT  Insist  that  the  sole  question  was  this: 
"Did  the  Merchants*  Bank  receive  the  money 
advanced  by  Palmer,  Rlchman  &  Company 
bona  fide,  and  without  notice  of  the  purpose 
tor  which  It  had  been  advanced  to  Virgin?" 
The  element  of  bona  fides  does  not  »iter 
Into  the  proposition,  except  in  so  far  as  In- 
ducing Virgin  to  pay  to  the  bank  money 
which  had  been  advanced  to  him  for  another 
specific  purpose  may  have  been  noala  fld& 
The  money  advanced  to  Virgin  was  essen- 
tially  a  loan,  and  the  fact  that  it  was  de- 
igned to  be  applied  to  a  particular  purpose 
made  It  none  the  less  sa  For  illustration, 
let  us  suppose  the  bank  had  loaned  Virgin 
money  with  which  to  buy  bogs  for  him- 
self, and  that,  instead  of  purdiasing  hogs, 
he  had  used  the  money  loaned  him  to  pay 
his  grocery  bill;  could  the  grocer  be  held 
liable  to  the  bank  tor  the  amount  of  such 
p^ment  received  by  him,  even  though  he 
knew,  when  he  received  payment,  that  the 
bank  loaned  the  money  that  bogs  might  be 
purchased  with  It?  Or,  let  us  suppose  that 
Virgin  used  the  money  which  he  bMTOwed 
of  the  bank,  in  the  hypothetical  case  Just 
stated.  In  buying  hogs,  which  he  afterwards 
fluntgaged  to  secure  his  groco',  and  the 
grocer  forecloses  bis  said  mortgage;  <hi 
what  theory  could  the  bank  recover  from  the 
giooer  the  value  of  the  hogs?   Upon  the 


evidence  In  this  case  a  recovwy  would  be  a 
precedent  tor  holding  liable  the  groc^  in 
eithat  of  the  cases  supposed.  In  respect  of 
this  matta*,  however,  the  contention  of  the 
defendants  In  error  Is  made  In  the  following 
language:  "Bvery  dollar  which  Virgin  ob- 
tained from  Palmo*,  Blcbman  &  Company 
which  wss  not  Invested  In  stock,  and  whidi 
was  diverted  by  him  to  his  posonal  use, 
was  fraudulently  obtained  and  frandii]«itly 
used,  so  fttr,  at  least,  as  Virgin  was  con- 
craned.  It  Is  elementary  that  a  person  ob- 
taining property  by  fraud  acquires  no  title 
to  it,  but  it  is  held  by  him,  and  all  persona 
claiming  under  him  with  notice,  in  trust  tor 
the  original  owner.  So  long  as  the  proptrtj 
can  be  Identified  In  Its  ori^nal  w  in  a  sub- 
stitnted  fwm.  It  belongs  to  the  original  own- 
»  if  be  elects  to  claim  It;  and.  If  it  lusses 
Into  the  hands  of  an  tnnocoit  purchastf 
for  value,  the  title  of  the  de&auded  owner, 
at  bis  option,  at  once  attaches  to  the  avails, 
so  long  as  their  Identity  Is  preserved,  no  mat- 
ter how  many  transmutations  of  form  the 
prc^>erty  has  passed  through.  So  long  as 
the  trust  property  can  be  followed  and 
traced  Into  other  propoty.  Into  which  It  has 
been  convated,  that  remains  subject  to  the 
trust  The  product  or  substitute  ha*  the 
quality  of  the  original  imparted  to  it,"  etc. 
With  this  statement  of  principles  we  have 
no  occasion  to  quarreL  The  difficulty  is 
that  th^e  Is  no  trust  relation  shown  other 
than  such  as  exist  ordinarily  between  a 
debtor  and  creditor.  The  loan  was  to  en- 
able Virgin  to  pay  tor  bogs  purchased  by 
himself,  for  himself,  and  to  be  shipped  as  his 
property  to  Palmer,  Rlchman  &  Co.,  by 
whom  they  were  to  be  placed  on  the  mar- 
ket; and  in  the  proceeds  oi  the  sales  alone 
were  they  Interested,  and  that  only  to  the 
extent  of  obtaining  relmbuis^ent  for  the 
mon^  previously  loaned  Virgin.  Instroc- 
tlous  were  given,  based  on  the  theory  above 
stated  as  the  contention  of  the  defendants 
In  error;  and,  as  such  Instructions  were  pro- 
pounded upon  an  erroneous  conception  of  the 
relations  and  resulting  obllgatitms  as  be- 
tween the  parties  In  this  litigation,  they 
cannot  be  sustained.  Neither  the  facts  In 
support  of  which  there  was  evid«ce,  nor  the 
law  applicable  to  such  facts.  Justified  the 
Judgment  of  the  district  court 

The  petiti(ni  In  this  case  was  filed  on 
Msy  10,  1889.  On  the  same  day  a  summons 
was  Issued,  directed  to  the  sherUf  of  Douglas 
county,  commanding  him  to  noti^  the  de- 
fendant Virgin  impleaded  with  George  L. 
Hurlburt,  Geoi^  Liggett  and  Clifford  G. 
Hurlbort)  that  he  had  been  sued  try  CUnton 
R.  Palmer  and  others,  and  requiring  bim  to 
anBw»  on  or  before  the  10th  day  of  June  fol- 
lowing. On  the  same  date,  to  wit.  May  10, 
1888,  there  was  Issued  an  alias  snmmtMis,  di- 
rected to  the  8h«iff  of  Seward  county,  com- 
manding him  to  notify  the  defendants  Hurt- 
hurts  and  Liggett  partnm  nndo'  the  firm 
name  and  style  ot  the  Uavhants*  Bank,  that 
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the7  were  required  to  answer  on  or  before 
the  17th  day  of  June  immediately  following. 
The  BummoDs  directed  to  the  sheriff  of  Dong- 
las  county  was  served  on  Alexander  O.  Vfr- 
gln,  May  IS,  1889,  In  that  county.  On  the 
17th  day  of  May  aforesaid,  the  alias  sum- 
mons was  served  on  the  Hurlburts  and  Lig- 
gett In  Seward  county,  Neb.  On  August  21, 
1889,  a  third  summons  was  Issued  to  the 
sheriff  of  Douglas  county,  commanding  him 
to  notify  Alexander  C.  Virgin  (Impleaded  as 
above  described)  that  he  had  been  sued  by 
Clinton  R.  Palmer  and  others,  and  requiring 
him  to  answer  on  or  before  the  23d  of  Sep- 
tember, 1889.  This  third  summons  was  serv- 
ed on  Alexander  0.  Virgin,  August  21st,  the 
same  day  upon  which  the  sheriff  made  re- 
turn that  he  received  the  summona  Still 
further,  on  the  same  day,  August  21,  1880, 
Alexander  G.  Virgin,  in  writing,  entered  his 
voluntary  appearance  in  the  cause,  and  sub- 
mitted himself  to  the  Jurisdiction  of  the 
court,  as  he  recited  in  the  paper  by  which  he 
entered  such  voluntary  appearance.  No  an- 
Bwer  or  other  pleading  was  filed  by  or  on  be- 
half of  Virgin  after  the  entry  of  his  volun- 
tary appearance,  above  recited.  On  the  l&tb 
day  of  June,  1889,  George  L.  and  Clifford  G. 
Hnrlburt  and  George  Liggett  filed  their  an- 
swer to  the  petition  of  plaintiff,  In  which 
they  first  admitted  th^  were  partners  doing 
business  as  the  Merchants'  Bank,  and  deeded 
all  other  allegations  therein  contained.  This 
admission  and  doilal  constitute  the  first  de- 
fense, which  was  separate  and  distinct  from 
that  which  followed.  The  second  defense 
was  pleaded  as  follows:  "(2)  These  defraid- 
ants  allege  that,  at  the  commencement  of  this 
action,  neither  was  a  resident  of  nor  within 
the  county  of  Douglas,  nor  was  service  of 
summons  bad  on  either  of  them  ther^;  that 
tb^  codefendant,  Alexandv  G.  Virgin,  as 
well  as  these  defendants,  was  at  the  com- 
mencement of  this  action,  and  prior  thereto, 
and  are  now,  bona  fide  residents  of  Seward 
county,  Nebraska;  that,  prior  and  subsequent 
to  the  commencement  of  this  action,  the  de- 
fendant Virgin  was  confined  in  the  jail  of 
Seward  county,  Nebraska,  In  default  of  baU. 
and  the  said  Virgin  was  taken  by  the  deputy 
aberlff  of  Seward  county,  Nebraska,  without 
any  authority  of  law,  by  and  at  the  request 
of  plaintiffs*  attorneys,  out  of  the  Jail  of 
Seward  county,  Nebraska,  and  conveyed  to 
the  city  of  Omaha,  Nebraska,  by  said  deputy 
aberlff,  and  when  he  arrived  in  said  city,  and 
while  In  the  custody  of  said  deputy  sheriff, 
be  was  served  with  a  summons  in  this  ac- 
ttcai,  and  said  service  Is  the  only  service  had 
upon  him;  that  said  Virgin  was  taken  to  the 
city  of  Omaha,  Nebraska,  by  the  tnmd  and 
collusion  of  plaintiffs'  attorneys,  for  the  pur- 
pose of  serving  him  with  a  summons,  and,  as 
aoon  as  said  service  of  summons  was  obtain- 
ed up<Mi  him,  as  afwesald,  he  was  conv^ed 
by  said  deputy  sheriff  back  to,  and  confined 
and  d^oslted  In,  said  Jail  of  Seward  cotmty, 
Nebraska,  aforesaid.   And  these  answolng 


defendants  aver  that  the  only  service  hnd- 
upon  them,  or  either  of  them,  was  in  Seward 
county,  Nebraska,  and  that  the  service  of 
summons  upon  said  Virgin  was  a  fraud  upon 
him,  or.  In  collusion  with  him,  was  a  fraud 
upon  these  answering  defmdants,  and  upon 
the  Jurisdiction  of  this  court,  and  was  ob- 
tained, as  aforesaid,  for  tbe  purpose  of  mak- 
ing these  answering  defendants  contest  their 
cause  at  Omaha,  Nebraska,  Instead  of  where 
they  and  their  codefendant  reside."  Upon 
the  trial  of  the  cause  the  defendants  Hurl- 
burts and  Liggett  offered  to  prove  by  Mr. 
Murphy  that,  at  the  time  the  action  was  com- 
menced, the  said  Murphy  was  deputy  sher' 
iff  of  said  Seward  county.  Neb.,  and  that, 
at  the  request  of  counsel  tor  plaintiffs,  he 
brought  the  defendant  Alexandra'  0.  Wgln 
Into  Douglas  county,  and  that,  within  an  hour 
after  he  arrived  In  the  city  of  Omaha,  i^ln- 
tiffs  caused  tbe  summons  which  was  served' 
upon  htm  to  be  served  In  the  county  of  Doug' 
las,  and  that  said  Virgin  was,  at  the  time, 
held  upon  the  charge  of  embezzlement,  and| 
after  service  as  aforesaid,  was  taken  Imme- 
diate back  to  Seward  county,  where  he  re- 
mained In  confinement  to  exceed  the  period 
of  thirty  days;  that  he  was  brought  Into 
Dou^as  coonty,  not  upon  his  own  request,  but 
by  the  direction  of  plalntlfCs*  attorney,  fifr. 
Coleman,  who  paid  bis  railroad  fare  and  tbe 
hotel  bills,  in  order  to  get  service  upon- 
QeotgB  L.  and  Clifford  G.  Hurlburt  and 
George  Liggett,  and  to  compd  them  to  go  to 
Douglas  county  to  defend  this  actl<»i,— and' 
the  offer  was  tendered  for  the  purpose  of 
showli^  that  Jurisdiction  was  obtained  up<» 
the  defendants  Hurlburts  and  Liggett  in. 
fraud  of  the  process  of  the  court  In  Douglas- 
county.  This  offer  was  objected  to  upon  tbe 
ground  that  it  was  immatelal,  Irrdevant.  and 
incompetent  The  objection  was  snstalnetfc 
by  the  court  on  the  ground  that,  defendants- 
having  Tcduntarlly  appeared  and  answered  in 
tbe  case,  It  was  too  late,  at  the  time  of  tbe 
offer,  to  raise  the  question  of  Jurisdiction. 
To  this  ruling,  due  exceptlcm  was  taken. 

These  facts  present  ttx  our  determinatloii 
the  question  whethw  or  not,  by  answraine 
as  one  defense  by  way  of  a  general  denial, 
(modified,  perhaps,  by  an  admlsrton,)  the 
defendant  of  necesdty  waived  his  right  to- 
plead,  as  a  separate  def«ise,  such  facts  aa- 
would  show  that  JurlsdlctlOtt  of  the  person 
of  the  defendant  had  been  obtained,  If  at 
all,  by  framl  and  abnaa  ot  the  process  of  tbe- 
court.  the  facta  abore  oflQred  to  be  proved' 
leaving  no  room  tor  a  milder  statement  aa 
to  the  pr<^>ositlons  In  support  of  which  proof 
was  tendered.  It  Is  greatly  to  be  r^;retted' 
that  the  adjudications  of  this  court  upon  tlie 
proposition  stated  furnish  apparmt  autborf< 
ty  for  the  contention  of  each  party.  Coun- 
sel for  defendants  In  error  cited  Ports  t. 
BaUroad  Co.,  1  Neb.  14,  a  case  In  whicb  It 
was  held  tiiat  the  defendant  might  appear 
specially  to  object  to  the  Jurisdiction  of  tbe- 
court  either  ova  the  snbject-matttf  of  tbe- 
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action  or  of  his  peraon,  but  that  it,  by  mo- 
tion, or  otliOT  form  of  application  to  tbe 
court,  be  sought  to  bring  Ita  powers  Into  ac- 
tion, except  on  the  queaUon  of  JorlsdicUon. 
he  should  be  deemed  to  hare  appeared  gen- 
erally. In  Oopaer  t.  Wlggenhorn,  3  Neb. 
108,  It  was  held  that,  after  the  defendant 
had  filed  a  motion  to  etrilLe  from  the  files 
an  Improperly  Terlfled  petition.  It  was  too 
late  to  raise  the  question  aa  to  tbe  oonrt 
having  properly  acquired  jurisdiction  of  the 
defendant  upon  a  snmmons  insulBclently  in- 
dorsed. The  facts  in  the  case  of  Growell 
T.  Galloway,  Id.  215.  were  that  tbe  return 
day  in  a  snmmons  was  fixed  for  the  first 
BConday,  Instead  of  tbe  third  Monday,  as 
requhred  by  section  66,  Code  CIt.  Proc  After 
judgment  by  default,  the  defendant  filed  a 
motion  for  tta  Tacatlon  because  there  had 
been  Indorsed  on  the  sammoos  bo  amomit 
tor  which,  in  <CBse  ct  defsult.  a  judgment 
would  be  taken,  and  "beoanse  tbe  mmnHHis 
had  not  been  made  and  Issaed  in  eonforrolty 
to  ]aw."  No  roUng  was  had  upon  the  m»- 
tiim  in  tbe  trial  court,  and  this  court  held 
that  the  above  assignment  made,  of  Itrego- 
larttr  8«  to  the  maklag  xnd  laming  of  tbe 
Rommon^  was  too  iadeflaite  t»  be  consid- 
ered. Lakie,  ooBmeotlns  iqwn  the  »• 
malDder  of  -ttie  motion,  said:  "It  is  a  gen- 
eral, and  we  think  a  wMesome,  rule  «t  prac- 
tice, that,  if  the  detendant  Intends  to  rely 
upon  the  want  of  personal  jvlsdictlon  am  a 
defense  to  the  Judgment,  he  must  cttber  make 
no  appearance,  or,  If  st  all,  for  the  single 
pnrpose  (tf  qnestioolng  the  right  ot  the  court 
to  proceed;  and  If  he  do  more  than  this,  and 
appear  for  any  ottier  pnrpose  at  any  stage 
of  the  proceedings,  he  shaU  be  held  thereby 
to  have  walred  tbe  defense. to  tbe  Mlglna] 
process,  and  to  bare  given  the  court  com- 
plete Jurisdletlon  oiner  Urn  (or  aU  porposes 
of  the  action.*'  As  applied  to  aiatten  ap- 
pearing upon  tbe  face  of  the  record  ItseH, 
being  tbe  case  under  oonsideratfon,  Mm  lan- 
guage is  not  open  to  cnitlciam.  In  Auttman  A 
Taylor  Oo.  v.  8teiBau.S  Neh.  KM,  It  was  bdd 
that  serrtoeof  sKmrnons  solglitnot  be  made 
by  leaving  a  copy  at  the  defendant's  -usual 
pUoe  of  business,  yet  tliat,  If  Umj  defendant 
wished  to  avail  himself  of  tbe  defect  named, 
heiQust  confine  hismotisft  te  that  alone.  In 
Kane  v.  Railroad  Co.,  S  N«b.  WS,  It  was  held 
merely,  where  a  -pvUHe  offlcw-  was  sued  In 
a  comity  other  than  that  «f  Ms  residence  for 
a  wrongful  act  by  falm  dtme  under  color  of 
bis  office,  that,  If  he  TOlnntarlly  appeared 
and  pleaded  to  the  merits  of  the  case,  he 
waived  the  objections  to  tbe  jurisdiction  of 
tbe  court  This  hardly  countenances  the 
prcq)oaltlon  Utat,  ■where  such  a  defendant 
appeared  and  objected  to  the  jurisdiction,  he 
th««by  waived  his  said  objections.  In  Hil- 
ton V.  Bacbman,  24  Neb.  400,  39  N.  W.  419, 
tbe  holding  was  that  no  collateral  attack  up- 
on the  judgment  could  be  permitted,  where- 
by it  was  sought  to  show  that  no  proper  serv- 
los  of  summons  had  been  mad^  when  tbe 


defendant  voluntarily  appeared  and  made  a 
contest  upon  otber  mattera  pending  in  the 
suit  wherein  be  had  been  Irregularly  snm- 
moned-  In  Bnddin  t.  Sbrlckier,  82  Neb.  606. 
49  N.  W.  S71,  it  was  held  that  a  motion  to 
quash,  containing  a  prayer  for  dismissal,  was 
a  general  appearance  of  tbe  defendant  A 
careful  review  and  conslderatloB  of  all  the 
oases  decided  by  this  court  upon  the  subject 
under  consideration  fully  satlBfies  as  that 
the  point  presoited  has  never  yet  been  set- 
tled ss  contended  by  tbe  del^idaatsln  oror. 
and  as,  perhaps,  assumed  by  (be  learned 
trict  judge.  Bech  case  claimed  to  sustain 
the  contentloa  of  the  defendants  In  mot  was 
where  tfaoe  wss  a.  merely  deCeedvo  service, 
or  where  the  snmmons  was  either  defeettre 
In  Itself  or  by  reason  of  Its  ladonement 
These  were  matteis  wMeb  the  court  conld 
determine  by  an  InspectioB  of  the  sammona, 
or  by  an  exsmlnaflon  of  tSe  return  or  of  the 
indorsement  criticised.  It  to  very  dear  that, 
aa  to  these,  the  defendant  can  raise  obJeo- 
tlona  without  tbe  necesBlty  of  showing  fkcte 
independently  of  the  record.  Sound  reasons, 
therefore,  eadst  for  requMng  As  defendant 
to  cMifine  himself  to  pointing  oat  these  ob- 
jections to  )«rt8dlctkm  dlsUactly  from  any^ 
otber  matters.  The  objection  wged  in  this 
esse,  if  shown  to  be  ftandea  opon  facts, 
shonld  Just  as  completely  depitv«  the  court 
of  jurlsdletlon  u  any  «r  the  enuiherated  mat- 
ters observable  of  raeord.  Sueli  objections, 
however  merttorlous,  eaa  «Bly  be  considered 
when  pleaded  and  proved  as  facts.  How 
this  ts  to  be  dons  Is  a  qnesOan  ^rtilcb  w« 
most  DOW  dcrtmnlne. 

In  Cobhey  t.  Wright,  29  Neb.  274, 4S  N.  W. 
MQ,  Maxwell,  J.,  dc^erlag  the  opbton  of 
this  Qoart.  saU:  nJalev  the  voait  aoqiAia 
jurlsdMtoa  by  reasso  itf  the  subject-matter 
being  situated  la  the  csuaty  wfacr«  the  actton 
Is  teooght,  the  actkm  mwt  be  commenced  u 
the  esunty  In  which  the  drfendaat  resWes 
•r  may  be  aerved  wfth  a  summons.  Datm 
T.  Hnhins,  17  Neb.  SCO,  XS  N.  W.  001;  Tw- 
son  V.  UaMfhetwIng  0»..  14  Neh.  Zll,  15 
N.  W.  S46;  (Mibey  w.  Wrtght,  2S  Net).  »0,  88 
M.  W.  60S;  ABea  v.  MlOer,  11  Ohio  St  374. 
Unless  ttere  (s  a  general  appeanmce  in  the 
ease,  the  eovt  can  aoqnlre  Jsrieffictlon  oidy 
la  the  mode  proved  by  law;  hot  it  is  aot 
the  policy  of  tbe  law  to  permit  a  nominal 
defendant,  having  no  rafl  interest  In  the  te- 
mOt  of  tbe  case,  to  be  joined  wttfa  the  real  de- 
fendant, hi  order  tbat  the  action  may  hs 
tuought  against  tbe  said  actual  defienOant  la 
a  county  otber  than  that  In  which  he  re- 
sides or  may  be  summoned."  In  flie  ease 
of  Smm  V.  Haines,  cited  with  approval  hi 
the  quotation  just  made.  Maxwell,  J.,  for 
tbe  court,  said:  *^faere  tt  is  tlahned  that  tbe 
county  court  has  erred  by  assuming  Juris- 
diction over  the  person  of  the  defendant  te. 
an  action  pending  In  that  court;  the  proper 
mode  of  reviewing  the  question  of  jurisdic- 
tion, or  want  of  It,  la  by  petltlosi  In  oror  to 
die  district  court  In  a  court  of  wlgtnal  Ja> 
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risdlction  a  defendant  may  ^oin  all  hfs  de- 
fenses in  one  answer,— that  Is,  he  may  plead 
wint  of  jurisdiction  and  to  the  merits,— be- 
cause, If  any  of  his  defeases  Is  good  and  sof- 
flclent,  it  will  d^eat  a  recorery,  and  the 
Code  authorises  talm  to  plead  any  defense 
4r  claim  or  setoff  he  may  hara  As  he  re- 
lies upon  the  want  of  jurisdiction  orer  his 
persoxi,  that  Question  Is  In  Isnie,  and,  If  the 
mUng  Is  against  him.  he  may  have  It  re- 
newed on  mor."  The  right  of  defendants, 
situated  as  were  the  plaintiffs  In  error,  to 
plead  want  of  jurisdiction  by  way  of  an- 
mwae  as  a  defense,  is  recognized  in  Allen  t. 
MiUer,  11  Ohio  St  874,  snd  In  Drea  v.  C&r- 
rlngton,  82  Ohio  St  fiSS.  In  the  latter  of 
the  two  cases  just  cited  ft  was  held  that 
the  Qoestltms  pertaining  to  Jurisdiction,  of 
necessity  raised  by  answer,  could  <HiIy  be 
tried  by  the  jury,  unless  parties  consent  that 
the  court  might  determine  them.  By  the 
same  court  proceedings  to  obtain  jurisdiction 
of  the  person  of  the  defendants,  much  like 
those  charged  in  this  case,  were  sererely  rep- 
rehended  in  Compton  t.  Wilder,  40  Ohio  St 
130.  In  reference  to  a  somewhat  analogous 
qnestlon  to  that  under  consideration,— a  plea 
of  nonjoinder  of  parties  plaintiff,— Sherwood, 
C.  J.,  thus  stated  the  view  of  the  supreme 
oourt  of  Missouri  in  Little  t.  Harrington,  71 
Mo.  390:  "Under  our  Ck>de,  as  the  plaintiff 
sued  as  the  sole  owner  of  the  goods,  and  as 
an  objection  cotdd  not  be  token  by  a  de- 
murrer, it  only  remained  for  the  defendants 
to  Interpose  such  objection  by  answer.  This 
they  did,  and  in  this  it  is  quite  clear,  from 
the  authorities  cited,  that  they  should  hare 
been  successful,  and  the  plaintiff  should  have 
been  compelled  to  amend  before  proceeding 
further  with  his  suit  And  It  was  competent 
tor  the  defendants,  in  connection  witlf  other 
mattmi  In  the  same  answer,  to  plead  the  non- 
joinder  of  Winkle  as  coplaintlff.  The  statute 
expressly  says  that  'the  only  pleading  on  the 
part  of  the  defendant  Is  either  a  demurrer  or 
an  answer.*  (2  Wag.  St  p.  1014,  8  4;)  and 
with  the  same  degree  of  expUdtnees  It  is 
provided  that  the  defendant  may  set  up  by 
answer  as  many  defenses  and  counterclaims 
as  he  may  have,  whether  they  are  such  as 
bare  heretofore  been  denominated  legal  or 
equitable,  or  both,  (Id.  p.  1016,  8  13.)  It  is 
erident  from  this  statutory  prorlslon  that 
only  one  answer  Iv  contemplated,  and  this 
to  contain  whaterer  deffflise  or  defenses  the 
defendant  may  hare,  thus  dispensing  with 
the  common-law  rule  that  a  plea  In  bar 
walres  all  dilatory  pleas,  or  plena  not  going 
to  the  merits.  On  this  point,  Judge  Bliss,  In 
fals  recent  worir,  very  justly  and  pertinently 
obserres:  'Matter  in  abatement  is  as  much 
A  defense  to  a  pending  action  as  matter  In 
bar;  and  to  say  that  the  defendant  may  re- 
serre  the  latter  until  a  trial  shall  have  been 
had  upon  the  Issues  In  regard  to  the  former 
would  lnterp(Hate  what  Is  not  in  the  statute, 
— would  be  Inconsistent  with  its  plain  and 
simple  requirements.'  Bliss,  Code  PL  8  S4B. 
v^7N.w.no.9— 65 


A  different  rlew  cf  thto  subject  was  at 
first  taken  In  New  York,  firom  the  Oode  of 
which  our  own  Is  derived,  but  aabseqnent 
adjudications  bare  ovMraled  former  «te«. 
and  announced  and  enforced  statutory  rules. 
The  sanie  course  of  Jndldol  decision  now 
prevails  In  Indiana,  and  prior  declslonB  at 
varlaiuse  with  It  hare  been  held  Incorrect 
Id.,  and  cases  dted."  The  same  oonrt,  In 
Byler  v.  Jones,  79  Mo.  261,  recognized  the 
analogy  above  reared  to,  and,  tot  our  pur- 
pose, sufficiently  state  the  essential  tect  of 
the  case  It  had  under  consideration  in  the 
following  lai^nage:  '^nr  Practice  Oode  pro- 
vldes  that  suits  by  summons  shall  be 
brought,  when  the  defendant  is  a  resident 
of  the  state,  either  In  the  county  in  which 
the  defendant  resides,  or  In  the  county  with- 
in which  the  plaintiff  resides,  and  the  de- 
fendant may  be  found.  Rev.  St  |  3481. 
The  motion  admitted  the  facts  of  the  plea, 
and,  according  to  the  provisions  of  the  plea, 
the  defendant  was  a  resident  of  Morgan 
county,  and,  while  th«re,  could  not  be  found 
In  L^im  county.  The  plaintiff,  with  the 
view  of  rending  It  possible  for  the  sheriff 
of  Lynn  county  to  find  him  there,  made  use 
of  the  criminal  process  of  the  state,  which 
extends  to  another  county  for  the  purpose 
of  bodily  seizing  and  transportation.  After 
such  sdsure  and  arrest  and  transportation 
to  Lynn  county,  the  defendant  is  served 
with  process  in  this  proceeding  for  damages. 
This  method  of  finding  a  citizen  in  the  coun- 
ty where  the  plaintiff  resides  cannot  receive 
the  approbation  of  this  court  It  was  an 
abuse  of  the  criminal  process  of  the  state  to 
employ  it  for  any  such  a  purpose,  and  the 
courts  of  Lyon  county  could  acquire  no 
jurisdiction  orer  the  person  of  the  defendant 
in  any  cirll  proceeding,  by  means  of  such  a 
contrirance  and  wrong.  No  rightful  juris- 
diction of  a  party  can  be  acquired  by  fraud 
or  misrepresentation;  and  If  the  person  so 
proceeded  against  brings  It  properly  to  the 
attention  of  the  court  assuming  jurisdiction 
or«:  him,  as  the  defendant  did  In  this  case, 
the  suit  must  be  dismissed  after  proof  or  ad- 
mission  of  the  facts.  Bank  r.  Knox,  47  Mo. 
334;  Marsh  v.  Bast  41  Mo.  493;  Graham  v. 
Bingo,  67  Mo.  324.  A  demurrer  would  be 
the  better  method  of  contesting  the  validity 
of  the  answer  than  a  motion  to  strike  it  out. 
I  may  remark,  in  this  connection,  that  under 
a  recent  decision  of  this  court  the  defendant 
could  hare  included  in  his  answer  a  defense 
to  the  merits  of  the  case  without  foregoing 
the  benefits  of  his  plea  to  the  Jurisdiction. 
Little  V.  Harrington,  71  Mo.  300."  The  same 
principle  was  announced  and  enforced,  un- 
der circumstances  much  like  those  of  the 
case  last  cited.  In  Christian  v.  Williams,  85 
Ma  App.  297.  The  misapprehension  of  the 
scope  of  former  decisions  of  this  court  as 
j"5Hfying  an  Inference  of  waiver  as  to  the 
question  of  jurisdiction  by  pleading  the  facts 
defeating  it.  In  connection  with  other  mat- 
ten  of  defense^  by  way  of  anaww,  required 
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the  review  by  this  oonrt  ot  Its  Conner  opln- 
km  on  that  subject;  and,  havins  found  that 
this  court  bad  not  gone  to  the  extreme  as* 
sumed,  It  was  deemed  but  propv  to  notice 
the  beddings  of  other  courts  upon  the  same 
subject  Our  conclusion  Is,  that  under  sec- 
tion 98  <tf  the  Oode  of  OlTil  Procedure  It  Is 
pn^jter  to  plead»  as  a  distinct  defense,  such 
facts  as  do  not  appear  In  the  record,  whore- 
Iqr  it  Is  made  Icnown  that  the  court  lias  no 
jQiisdlctini  either  of  the  person  or  the  Bub- 
ject-mattw"  of  the  action.  As  an  <^glnal 
question,  it  would  seem  that  thae  should 
hare  been  no  doubt  as  to  this  proposition, 
for  It  is  iSDTlded  tat  section  94  of  the  Oode 
of  CStU  Procedure,  anM»g  otho*  prortolona, 
that  "the  defendant  may  demur  to  the  peti- 
tion onl7  when  It  appears  on  Its  face  either, 
first,  that  the  court  has  no  JurlsdlctUm  of  the 
person  of  the  defendant  or  the  subject  of  the 
action,**  etc.  In  the  same  Oode  it  provid* 
ed  as  follows,  Iqr  section  96:  "When  any  ot 
the  6eleaaem  numerated  in  section  94  do 
not  appeac  np<»  the  face  of  the  pettUon,  the 
objection  may  be  taken  by  answer;  and  If 
no  objection  be  taken  either  by  demurrer  or 
answer  the  defendant  shall  be  deemed  to 
haTe  walred  the  same,**  eta  By  flils  sec- 
tion It  is  expressly  provided  that  the  failure 
to  make  objection  by  answer,  where  the  de- 
fect does  not  appear  upcm  the  face  the 
petition,  shall  be  deemed  a  waiver  of  such 
defecV-tbat  la  to  say,  the  fftUure  to  raise 
by  answer  the  qnestlon  of  Jurlsdtctlott,  aris- 
ing as  It  did  in  this  case^  must  be  deemed  a 
waiver  of  all  objections  on  that  score  It  is 
a  harsh  and  unnatural  constmctlm,  and  one 
in  direct  contraventlott  of  the  provisions  of 
this  section,  to  hold  that,  by  taking  objec- 
tions to  jurisdiction  in  the  manner  provided 
th^by,  the  defendant  waives  the  vay  ob- 
jections he  shall  be  deemed  to  have  waived 
unless  he  jwoceeds  In  that  vo-y  manner.  In 
view  of  all  the  consldwitions  to  which  at- 
tention  has  been  challenged,  we  conclude 
that  the  dlatrlct  court  exreA  In  sustaining 
the  objections  made  to  the  evidence  offered 
tor  the  purpose  of  showing  that  the  court 
had  no  Jurisdiction  of  the  persons  ot  the 
plalntlfEs  in  error. 

In  the  oase  of  Shawang  v.  Love,  15  Neb. 
142,  17  N.  W.  264,  Cobb,  J.,  said  that  his  nn- 
derstandlng  of  the  law  as  well  settled  was 
that  by  taking  an  appeal,  or  suing  out  a 
writ  of  orror,  the  defendant  waived  all  er- 
rors of  want  of  Jurisdiction  of  the  person; 
in  other  words,  that  by  appealing  or  suing 
out  a  writ  of  error  the  party  submitted  him- 
self to  the  Jurlsdlctlcm  of  the  dlatrlct  court 
If  this  proposition  Is  a  c<»Tect  statement  of 
the  law,  It  necessarily  resists  that,  where 
the  defendant  must  specially  plead  the  want 
of  Jurisdiction  by  answer,  he  can  be  heard 
In  respect  thereto  only  In  the  court  wbere  be 
first  mokes  the  objection,  for  If,  as  In  the  case 
at  bar,  he.  In  this  court,  attempts  to  have  re- 
viewed the  errors  which  he  alleges  attended 
the  deto-mlnatlcm  of  tbe  question  of  Juris- 


diction In  the  district  court,  he  win  not  be 
heard,  simply  and  solely  because  he  has 
iHOU^t  the  quosdon  to  tills  covt.  In  this 
we  cannot  concur.  The  statute  gives  tbe 
defendant  the  right  to  raise  this  questloa  by 
answcar,-^y,  more.  In  a  certain  daas  oi 
cases  requires  that  at  his  peril  he  must  so 
raise  It;  snd  this  defense  should  tbereftwe 
be  treated  with  all  the  eonsldcratlcMi  any 
other  daas  of  defenses  Is  entitled  to  receivcL 
SecUm  24  of  article  1  of  the  ocaistitatlon  ot 
Nebraska  provides  as  follows:  right 
to  be  heard  In  all  civil  cases  In  the  court  oi 
last  resort  by  appeal,  error,  or  otiterwlse. 
shall  not  be  denied.*'  Tbe  language  empk^- 
ed  In  Shawang  v.  Love,  supra,  to  wlildi  we 
have  cslled  attrition.  Ignores  this  provldon 
of  the  bUl  of  ri^ts,  and  cannot,  tiiererore. 
be  sustained.  Tbat  part  of  the  oplnkm  In 
Shawang  v.  Love,  8l^)ra,  tiiereCwe,  irtilch 
lays  down  tiie  rule  that,  snbig  oat  m.  writ 
of  error  or  wealing  to  this  court  0»  ^ 
fOtdant  waives  all  tnon  of  wsnt  of  juris- 
diction, and  thereby  submits  himself  to  the 
Jurisdiction  of  the  district  court,  is  over- 
ruled. The  judgment  of  tbe  district  coort 
Is  reversed.  Reversed.  The  other  commls- 
sI<Hiers  omcnr. 


WBBBR      KIRKENDAHL  ot  sL 
(Smneme  Court  of  Nebraska.    Feb.  6^  ia94.> 

ReCnVKKT  OP  INTOLUNTART  PAVMBIIT. 

Thursie,  ADderaoQ  &  Flodman  owned  • 
shoe  store,  and  became  iadebted  to  appellees  in 
the  sum  of  &48.70,  to  secure  which  they  bdd 
the  individual  note  and  mortgage  of  Thursie. 
This  firm  sold  oat  to  Johnson  A  Flodman,  and 
it  in  turn  sold  to  Flodman  &  Brace,  and  this 
last  firm  n\m  became  iadebted  t6  appellees  in 
the  snm  of  $820.71,  and,  while  so  indited,  sold 
oat  ta  appellant,  who  assumed  tbtir  debL 
Thorsie  and  his  attorney  and  the  appelleea  and 
their  attorney  induced  appellant  to  come  to  ap- 
pellees' place  of  basiness,  when  tber  took  him 
to  a  room,  not  their  office,  on  the  nfth  floor  of 
their  bauness  house,  and  there  falsely  d&imed 
that  wp^lant  was  liable  to  acmdlees  for  tbe 
old  debt  of  Tbnrsie,  Anderson  &  Flodman,  and 
demanded  tiiat  he  pay  it  ti»n  and  there,  and 
by  their  acts  and  expressions  led  the  appelant 
to  brieve  tbat  if  he  did  not  pay  appellees  the 
claim  demanded  the/  would  attach  his  ahoc 
store,  and.  Influenced  by  sudi  fears,  an>eilant 
paid  appellees  the  debt  owing  them  by  Tnnr^. 
Anderson  &  Flodman.  HM,  that  the  payincBt. 
while  not  technically  made  under  duresa  oi 
properbr,  was  witiiout  consideration,  was  ex- 
torted m>m  appellant  by  intimidation  and  frmod. 
was  not  T<dnntarlly  made,  and  mi^t  be  neov- 
ered  back. 

(Syllabus  by  the  Oonrt) 

Error  to  district  court,  Dou^as  county: 
Hopewell,  Judge. 

Action  by  Magnna  Webor  asalnst  ncanan 
P.  Klrkendahl  and  ottaos,  partners  as  K3ik- 
^dabl,  Jones  &  Co.,  to  recover  money  alles- 
ed  to  have  been  paid  under  duress.  Defend- 
ants bad  Judgment,  and  plaintiff  brines  er^ 
nr.    Reversed.  • 

Ghas.  W.  Haller.  for  plaintiff  In  error. 
Montgomery,  Charlton  A  Ball.  Air  defend- 
ants In  tfTOT. 
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BAGAN,  a  IfaKnus  Weber,  <m  the  8d 
day  of  Octobor.  1888,  purcbased  of  Flodman 
A  Brace  a  retail  shoe  store  In  the  dtr  of 
Omaha,  a:pd  anumed  an  Indebtedneae  of 
$820.71,  which  hlB  vendors  then  owed  Ebfc- 
endahl,  Jones  ft  Co.  Flodman  ft  Brace  bad 
purchased  this  stne  of  Johnson  &  Flodman, 
and  tb^  i^mdiaaed  ttw  atore  of  Tfanrsle,  An- 
derson ft  Flodman.  While  the  latter  firm 
owned  Ibe  atore  It  became  Indebted  to  Kblt- 
endabl,  Jonea  ft  Oa.  and  $S4a70  of  said  debt 
remained  unpaid  at  the  time  Weber  became 
the  owner  of  the  store.  This  latter  amount 
Weber  did  not  aasome  by  the  purchase  he 
made  of  Blodman  ft  Bruoe.  On  the  8th  day 
<tf  Oetobir,  188S,  Klrtendahl,  Jcmea  ft  Oo^  In- 
dneed  Weber  to  come  to  their  place  of  bnsl- 
nees,  and,  on  ree£hlng  there,  he  was  taken  to  a 
Riom,  not  their  office  UL  the  fifth  flow  of  thdr 
business  house,  where  were  (me  of  the  firm  of 
BAendahU  Jmes  ft  Oo.  and  tiielr  attwney, 
and  Mr.  Thnrale  and  his  attorn^.  At  tbia 
time  and  place  Tr<FirA^i^fthi,  Jones  ft  Go.  and 
tli^  attnney  falsdy  dalmed  to  Weber  that 
be  was  llaUe  to  them  for  the  1848.70,  the 
debt  owlnflT  them  by  the  old  firm  of  Tbnrsl^ 
Anderson  ft  Flodman,  and  demanded  that  be 
pay  the  same,  which  Weber  then  did  by  as- 
slgnlnff  to  than  a  certificate  of  deposit  of 
an  Omaha  bank,  which  certificate  was  then 
owned  by  him.  Weber  thai  brought  dria 
suit  against  Klrkoidahl,  Jones  ft  Co.  to  re- 
oover  the  money  represented  bj  said  certif- 
icate of  deposit,  alleging  that  he  had  snr* 
roidered  It  Involuntarily  to  Klricendabl, 
Jwes  ft  Oo.  wbQe  unlawttaUy  restrained  of 
his  liberty  by  them,  and  In  fear  of  threats 
made  by  them.  If  he  did  not  pay  Thursle, 
Anderson  ft  Flodman's  debt,  that  th^,  Klric- 
endabl, Jones  ft  Go.,  would  seise  by  attadi- 
ment  his  shoe  store.  The  case  was  tried  to 
the  court,  a  Jury  being  waived.  The  court 
made  certain  spedal  findings,  and  found  gen- 
erally for  Klrkoidahl,  Jones  ft  Co.,  aind 
Weber  brhiga  the  case  here  on  appeaL 

The  special  findlnga  made  by  the  court 
mateilal  hen  are  as  follows:  That  Klritok- 
dabl,  Jonea  ft  Co.  made  no  direct  threat  to 
attach  Weber'a  wtxae,  but  by  tbetar  acts  and 
sufveaalona  they  led  him  to  believe  that  they 
would  attadi  hia  stodt  of  goods  If  he  did 
not  pay  the  |84a70  dalmed;  tbat  Weber 
would  not  have  paid  this  claim  had  be  not 
believed  from  the  acts  and  statements  made 
by  Elrkendahl,  Jones  ft  Go.  that  they  in- 
tended to  attach  his  shoe  store  If  be  did  not 
pay  It  That  the  money  paid  by  Weber  was 
not  for  a  dd>t  he  owed  Klriundahl,  Jones  & 
Co.,  bat  was  the  debt  of  anothw.  These  spe- 
cial findings  of  the  district  court  and  the  evl- 
dence  in  the  reccnd  estaldMi  this:  That 
KIrkendahl.  Jones  ft  Go.  knew  tbat  Webor 
was  not  legally  UaUe  for  the  dalm  which 
they  Induced  him  to  pay,  and  tiiat  Weber 
made  thia  payment  because  he  feared  tbat  If 
be  did  not  make  it  Klrkraidahl,  Jones  ft  Oo. 
would  attach  his  shoe  store,  and  rnin  his 
business;  and  that  thla  fear  was  fixed  In 


Weber's  mind  by  the  acta  and  statements  of 
KIrkendahl,  Jones  ft  Co.  and  thdr  attorney, 
at  the  conference  above  refored  to.  The 
precise  question,  thcai.  Is,  was  this  payment 
made  ^  Weber  vc^untarilyT  In  this  case 
the  honest  of  Weber's  claim  Is  not  denied. 
It  Is  defmded  against  here  by  the  appellees 
on  technical  grounds .  tbrontfiout,  the  prin- 
cipal ground  of  defense  being  that  the  pay- 
m«it  was  voluntarily  madfe  It  is  undoubt- 
edly a  general  rule  that  mon^  paid  volun- 
tarily, without  fraud,  and  with  a  fall  knowl- 
edge of  all  the  fiKts,  cannot  be  recovered 
ba(^  by  the  party  who  has  so  paid  It  Tbae 
are,  however,  many  exceptions  to  tlds  nfle, 
or  rather  Instances  In  which  the  paymenta, 
having  been  made  under  a  pressure  of  an  en- 
forced emergency,  are  nc/t  consldeFed  vdlnn- 
tary,  but  con^iulsory.  In  law.  Oobb  v.  Ghar* 
ter,  32  Conn.  868.  In  that  case  the  dtfend- 
ant  had  poBsosalcm  of  a  chest  of  tools  be- 
longing to  the  plalntlfr;  who  was  a  mechanic, 
and  refused  to  glvevv  the  chest  unless  plalntur 
would  pay  a  Mil  for  board  which  defendant 
had  against  the  plaintiff's  son,  and  for  which 
the  plaitttlft  was  In  no  manner  liable.  To  get 
possesion  of  his  chest  of  tods,  Cobb  paid 
the  board  bill,  and  the  court  held  that  It  was 
not  vcdnntartly  paid,  and  fbat  It  might  be 
recovered  back.  In  Chandler  v.  Sanger,  114 
Mass.  864,  It  Is  said:  "A  payment  by  a  pet- 
son  to  free  Us  goods  from  an  attachment  put 
on  for  the  purpose  of  extorting  money  by  one 
who  knows  that  he  has  no  cause  of  action,  la 
a  payment  und»  duress,  and  the  money  paid 
can  be  recovered  tntck."  In  Vyne  v.  Olenn, 
41  Mich.  112,  1  N.  W.  087,  the  defendant 
compelled  plaintiff  to  make  a  settlement  with 
him,  and  to  forgiTO  certain  moneys  which 
the  defendant  lawfully  owed  the  idaintlff, 
by  informing  the  plaintiff  that  he  had  stop- 
ped paymntts  of  cwtatai  moneys  due  the 
plaintiff  tnm  tUrd  persrnu,  knowing  at  the 
time  that  if  plaintiff  failed  to  get  tiieoe  mon- 
eys owing  blm  be  would  be  financially  &a- 
barrassed,  or  perhaps  ruined.  It  was  hdd 
that  the  srttlonent  made  was  obtained  by 
duress,  and  would  be  set  aside,  and  the  de- 
fendant compelled  to  pay  the  moneys  to 
idalntlff  which  the  idalntlff  had  fOTglven  him 
In  the  aetUemmt  mada  In  Spalds  r.  Bar- 
rett B7  HL  280,  goods  were  wrongfully  taken 
from  the  owner  thereof  by  means  of  a  writ 
of  attachmeat  flraudulently  obtained,  and  the 
party  In  posscssUm  refused  to  surrender  the 
goods  on  payment  ot  the  sum  actually  due, 
but  demanded  more  than  twice  that  amount 
as  a  condition  of  his  rdeadng  the  attacti- 
taemt  and  sorrendalng  possession  of  the 
goods.  The  owner  paid  the  snm  demanded, 
and  the  court  held  that  it  was  not  voluntarily 
paid,  and  might  be  recovavd  back.  In 
Adams  V,  Schlffer,  11  Golo.  16.  17  Pac.  21. 
Adama  agreed  to  convey  to  Schlffer  an  in- 
t«est  In  certain  mining  property  by  a  deed 
passing  a  good  title.  In  pursuance  of  this 
agreement  he  gave  Schlffor  a  quitclaim  deed, 
which  be  accepted.   A  third  party  made  an 
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unfounded  claim  to  the  ptroperty,  ^rlilcb 
Schlffer  bought  up.  At  the  time,  Adams  was 
a  depoaltor  in  Schiffer's  banlE,  and  Scbiffw 
cony>eUed  bSm,  by  refusing  to  pay  hia  checks, 
to  settle  for  a  part  c£  the  sum  paid  by  Schlf- 
ter  to  sucta  third  parly.  The  court  hdd  that 
such  a  payment  was  InvoluiLtary. 

These  authorities  establish  ttie  rule  that 
an  Illegal  payonent  made  by  one  in  order 
to  obtain  his  property  from  another,  who 
has  possession  of  It,  and  refuses  to  surren- 
der it  unless  each  payment  Is  made.  Is  not 
a  vcduntary  payment,  and  may  be  recoTcred 
baok.  Ooonsel  for  eppelleee  admit  the  cor- 
rectness of  this  rule,  but  say,  however,  that 
It  is  not  applicable  to  the  facts  In  the  case 
at  bar,  slace  appdiees  did  not,  at  the  time 
they  -compiled  Weber  to  make  the  payment 
to  them  of  the  debt  «wliis  them  by  Tbursle, 
Anderson  &  Flodman,  bore  possession  of 
Web«''s  store.  But  we  cannot  appreciate 
this  distinction.  What  Is  the  the  dlfferaice 
In  principle  whether  appellees  unjustly  com- 
pelled the  appellant  to  pay  a  debt  which  be 
did  not  owe  them,  by  Axtais  and  Inducing 
in  his  mind  the  ressooable  fear  that  tf  be 
did  not  pay  It  they  would  attach  his  store, 
and  going  in  the  first  Instance  and  attach- 
Ug  his  goods,  and  then  refusing  to  release 
ihem  unless  be  would  make  the  payment 
demanded?  Either  method  of  obtaining 
this  juoney  was  equally  unlawfuL  It  must 
be  borne  In  mind  that  this  record  shows 
that  tills  claim  made  by  appellees  on  the 
appellant  was  llic^  and  unjust  and  ub- 
founded,  and  appellees  knew  that  It  was 
mm  eld  debt  -of  Thursle,  Andorson  &  Flod- 
man's,  and  appellees,  at  the  time  th^  com- 
pelled the  appellant  to  pi^  It,  had  the  In- 
dtridual  note  and  mcHiigage  of  Thursie  to 
secure  this  debt  Nowhere  Is  there  any  pre- 
tense or  claim  made  that  the  sale  from 
Ttaursi^  Anderson  &  Flodman  to  Johnson  & 
Fiodman.  or  the  sale  from  Johnson  A  Flod- 
man to  Flodman  &  Bruce,  or  the  sale  from 
Flodman  A.  Bruce  to  Weber  was  fraudo- 
Icnt  When  Weber  bought  this  stwe  of  Flod- 
man &  Bruce,  be  assumed  a  debt  of  some 
$800,  which  that  firm  owed  the  appellees, 
and  called  on  them,  and  told  them  he  had 
bought  the  store,  and  made  a  payment  upon 
the  d<^  Counsel  tor  appellees  say  that  no 
pracedoit  can  be  found  allowing  money  to 
be  recx>vered  back  which  has  been  paid  be- 
cause the  party  paying  it  feared  that  if  he 
did  not  the  party  who  demanded  the  pay- 
ment would  seize  bis  property  by  I^al  pro- 
cess. I  hare  no  doubt  that  when  the  first 
case  arose  to  recover  tiack  money  which 
bad  been  extorted  from  the  ownn*  by  one  la 
possession  of  his  property,  in  order  to  in- 
duce such  extortioner  to  release  possession 
of  the  property,  counsel  who  defended  In 
the  case  made  the  argument  that  no  prece- 
dent oould  be  found  allowing  such  payment 
to  be  recovered  back,  and  that  It  was  a 
v<duntsry  payment,  and  that.  In  wder  to 
mtltle  su<A  party  to  lecover,  he  most  show 


that  be  made  the  payment  "by  reason  of  ffear 
of  Joss  of  life  or  irrepara'ble  liUuir  to  Ui 
POTOSL  But  it  seems  that  the  ooart  wm 
equal  to  the  emergency,  and  made  a  prece- 
dent, and  from  this  time  forth  a  precedent 
wlU  be  found  In  the  case  of  Weber  v.  Elik- 
endahl,  allowing  money  to  be  recovered 
back  which  a  ]>arty  has  paid  by  reason  of 
tears  timt  If  he  did  not  pay  tt  the  iiaity 
who  mad*  the  demand  would  attadi  U» 
goo^  To  do  anything  ToIuntarUy,  means 
to  do  it  with  oae^  iret  will,  and  without 
tear  or  oompulsiou  of  ndnd  or  body.  The 
oourt  wiU  sot  shut  Its  eyes  to  the  erery-day 
transacttons  of  life  Hen  was  a  young  man 
In  business.  A  demand  is  made  upso  hta 
that  be  pay  some  $600  that  another  owes. 
He  protests  that  he  does  not  owe  It.  He 
asks  that  be  can  be  xlv«i  time  to  eonslder 
the  matter,  and  oonsalt  hds  friends.  He  is 
told  by  app^ees  that  he  must  not  leave  the 
bnUdiag  nntU  tills  matter  Is  settled;  that  it 
must  he  settled  here  and  turn.  We  are  now 
asked  to  say  that  be  paid  this  money  vofam- 
tarlly,  because  he  did  not  resist  the  Ulegaa 
and  anjsst  demands  of  appdlees,  and  al- 
low tbem  to  attach  bis  store.  Bat  what  dU 
the  attaching  of  plaintiirs  atme  mean  te 
him?  Jt  he  bad  other  creditors,  it  wobM 
have  alarmed  tlieni;  tt  would  liave  (Aoasd 
his  place  of  business;  It  would  stop  his  Inde; 
it  would  probably  fttmwrfany  ruin  hla,  and 
It  would  destroy  his  financial  credit  ani 
r^utatlonrHmDething  more  TainaUc  to  a 
bnsiaeeB  man  than  money  Itself.  If  ha 
weighed  and  considered  these  mattera,  hs 
would  have  very  reaaouaUy  oacctndad  thst 
from  a  flnandal  standpoint  It  was  doc  m 
bad  for  him  to  submit  to  the  nnjnst  demand 
of  the  appellees  as  to  have  his  bnlneBB 
ruined.  It  is  said  by  app^ees'  oeunaci  that 
he  should  have  refused  their  demand,  and 
allowed  them  to  attach  bis  wtore;  then  re- 
sisted the  attachment  in  the  courts,  or  sued 
them  for  a  wrongful  attatdument  of  his  prop- 
erty. But  this  is  a  two-edged  sword,  and  the 
answtf  to  this  argument  Is  that  the  appd- 
tees,  having  Illegally  determined  te  coo- 
pel  this  appellant  to  pay  them  (he  debt 
which  lie  did  not  owe,  might,  at  least,  hav* 
had  considmUion  enou^  for  j^ppeBant  to. 
In  the  first  instance,  bring  their  attadmmt 
suit  against  the  property  to  eatabUsh  thHr 
unfounded  claim.  By  doing  so  they  would 
at  least  have  left  the  appellant  in  the  pas- 
session  of  his  mon^r  with  which  to  taar^ 
r«Asted  the  collection  of  appellees*  mtfemid- 
ed  claim.  But  this  record  dis<^oseB  net  oidy 
that  app^Ieea  have  in  tiietr  poeseesion  moe- 
ey  unlawfully  demanded  and  nnlawfidly  ob- 
tained from  appelant,  but  the  confereaee 
held  in  the  bnslness  house  of  ^pp^le&B,  and 
the  parties  at  that  c<mferMice^  are  not  wtth- 
ont  significance.  Why  should  Mr.  lliuraie 
and  Mr.  Tbursie's  attorney  be  there?  Was 
this  a  cmisplracy  between  Thursie  and  the  ap- 
pellees to  compel  the  appellant  to  pay  Thnr- 
rte's  debt  to  the  appellewT  We  do  not  say 
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tliat  It  was,  but  it  looks  very  Ifte  it  ThlB 
moDer  wblcb  appellees  bave  extorted  ftrom 
appellant  may  not  have  been  obtained  1^ 
duress  of  property,  technically  speaking,  but 
it  was  obtained  from  appeBant  inroIantarQy. 
It  was  obtained  by  a  species  of  Intimldatloa, 
ftand,  and  compulsion,  and  no  co'ort  of  eq- 
uity will  permit  tbem  to  retain  It  If  tlils 
b«d  been  a  debt  wbtch  appellant  owed  tbe 
appellees,  then,  had  appeltont  paid  It  under 
tke  fear  that  If  be  did  not  his  goods  wonid 
haTe  been  attadied,  tbt  rase  would  be  en- 
tirely different  Bat  the  controlUnff  facts 
hi  this  case  are  that  It  was  not  the  appel- 
lant's debt  and  tbat  it  was  not  vohintarlly 
paid.  The  decree  of  tiie  district  court  la 
reveraed,  and  a  ^dgment  win  be  rendered 
In  this  court  In  favor  ot  the  epp^ant  against 
tbe  appellees  for  the  suib  of  f76S.26,  with 
T  per  cent  Interest  thereon  from  tbe  9th  day 
of  November,  1888,  and  custa  of  saft  Jndg>- 
ment  acewdlngly.  Tb*  other  eommlsslonm 
concur. 


FARMBRET  *  MERGRANTff  BANK  OF 

YORK  T.  ANTHONY  et  aL 
<8ii^eme  Cooct  of  Nebra^a.    Fsb.  S>  18M.) 

GBATTBI.  MOBTSAQBS— TJX1DITT^FAII.im  fOTlLS 

— DuTRiatnioK  amoho  OBssiTcnM. 

1.  When  the  possesdoii  of  pr<4>ert7  de- 
scribed in  a  chattel  mortgage  remains  with  the 
mortgagor,  aud  the  mortgage,  or  a  cop;  there- 
of, Is  not  filed,  ae  requiretl  hy  section  14,  c.  3*2, 
Comp.  St  1HU3,  the  mortgage  is  abiolntdfy  void, 
as  to  creditors  of  the  mortgagor,  do  matter 
whether  they  hare  actual  notice  of  the  mort- 
caKe,  or  not.  Honk  t.  Condon,-^  Ohio  St 
660:  Savie  r.  Hewca,  82  N.  J.  Eq.  652;  Broth- 
ers     Mandell,  00  To.  240.  followed. 

2.  It  seems  that  a  "subsetiuent  purchaser 
in  good  faith,"  within  the  meaoing  of  section 
14,  c.  82,  Comp.  St.  1803,  is  one  who  acquires 
title  to  mortgaged  property  by  contract  with 
the  mortgagor,  or  his  vendee,  after  the  execatioa 
of  the  mortgage,  and  without  notice  thereof; 
and  that  a  purcfanser  of  such  property,  at  ex- 
ecution sole,  wonid  take  it  discharged  of  the 
mortnge  lien,  ImapeiMv  of  aneh  pnrchaser's 
knowledge  of  the  existence  of  studi  mortgage 
Hen. 

8.  ^nie  rnle  of  compenioK  a  first  resort  to  a 
particular  one  of  two  fonos,  for  a  creditor's 
beneQt  who  can  reach  but  one  of  them,  will  not 
be  enforced  when  to  do  so  will  operate  to  the 
prejudice  of  the  jmrty  entitled  to  tbe  doable 
fond.  Sweet  t.  Redhead,  76  111.  874,  followed. 
(Syllabus  by  the  Court) 

Appeal  from  district  court;  Tnk  county; 
Wbeeler,  Judge. 

An  action  by  the  Farmers'  &  Merchants* 
Bank  of  York  against  Henry  P.  Anthony, 
tbe  York  National  Bank,  and  R.  L.  Snod- 
Krass,  for  an  Injunction  and  for  other  relief. 
Prom  tbe  decree  entered,  plaintiff  appeals. 
Affirmed. 

M.  B.  Reeaei  SL  B.  Brown,  and  G.  W. 
Bemia«  tn  appdlant  Gilbert  Bros.*  lor  ap- 
pellces. 

BAGAN.  G.  During  tbe  summer  of  1880 
the  York  Nattoaal  Bank,  of  tha  dtj  of  Yoi^ 


in  Y<^  county.  Neb.,  ioaihid  ^000  to  Henry 
P.  Anthony  with  which  to  boy  flax  seed. 
The  money  was  advanced  at  different  times 
in  sums  of  $1,000;  Anthony  giving  the  bank 
a  note  for  each  thousand  when  advanced, 
and  a  chattel  mcn*tgaee  calling  tor  1,000  bush- 
els of  flax  seed.  Tbe  flax  seed,  covered  by 
fonr  mortgages,  was  commingled  in  one  bin. 
Some  time  prior  to  PelMruary  11,  180!f,— tbe 
notes  of  Anthony  remaining  unpaid,— tbe 
bonk  discovered  that  the  bin  contained,  not 
'^000  bn^^  of  flax  seed,  but  about  2,000 
bnsheb,  and  on  said  date  procured  Anthony  to 
ooofess  judgment  In  Its  favor  on  the  first  one 
of  said  four  notes  for  $1,000,  and  caused  An 
execution  to  be  issued  en  said  judgment  and 
placed  in  the  hands  of  an  officer,  ^o  levied 
the  same  upon  some  grain  belonging  to  An- 
thony. This  grain  was,  at  the  ttme,  stored 
la  devntors,  and  had  been  pm-chased  by  An- 
thony with  money  borrowed  of  the  Fnrmers' 
&  Merchants'  Bank,  of  said  York  county. 
This  bank,  at  the  time  of  the  levy  on  tbe 
grain,  held  three  lAattel  m<H*tgages  thereon, 
given  to  It  by  Anthony  as  secnrity  for  money 
BO  b(XT0wed  by  him  of  the  bank.  Those 
mortgages,  nor  copies  th«'eof,  at  the  date  of 
tbe  levy  of  the  necutlon  on  said  grain,  had 
not  been  filed  In  the  o&ce  of  the  county 
clerk  of  said  York  county.  After  the  officer 
had  seised  Antbwiy's  grain  under  tbe  exe- 
cution, the  Farmers*  &  Merrtiants*  Bank  filed 
Its  mortfrages,  und  brought  this  suit  against 
Anthony,  Snodgrnaa,  tbe  officer,  ond  the  York 
National  Bank,  to  enjoin  Snodgrass  from 
sdling  the  grain  levied  upon,  to  have  Its 
three  mortgoges  declared  a  first  lien  upon 
the  grain,  and  a  decree  entered  for  Its  sale 
to  pay  the  amount  due  It  from  Anthony; 
or.  If  the  court  should  decide  tbe  York  Na- 
tional Bauk'to  Hen  on  the  grain,  by  reason 
of  the  levy  of  the  execution  thereon,  was 
snperior  to  the  lien  of  the  Farmers'  &  M*.t- 
cbants*  Bank  by  virtue  ot  Its  mortgages,  then 
to  compel  the  York  National  Bank  to  apply 
the  value  of  the  flax  seed  on  hand,  and  on 
which  it  beld  mortgages,  to  the  payment  of 
the  note  reduced  to  Judgment,  and  on  which 
tbe  execution  levied  on  tbe  grain  had  been 
Issued.  The  Farmers'  &  Merchants'  Bank 
also  alleged,  In  Its  t>etltion,  tbat  tbe  York 
National  Bank,  at  the  time  and  before  its 
levy  of  the  execution  on  the  grain,  hnd  ac- 
tual knowledge  of  the  extstmce  of  tbe  mort- 
gages sought  to  be  foreclosed,  and  this  alle- 
gation was  not  denied  In  the  amiwer  of  the 
York  National  Bank. 

The  district  court  found  that  by  the  agree- 
ment with  Anthony,  and  by  virtne  of  the 
four  mortgages  given  by  him  to  the  York 
National  Bank,  It  had  a  lien  on  all  the  flax 
seed  in  said  bin,  securing  the  entire  sum  of 
$4,000,  evidenced  by  his  four  notes,  and  that 
no  part  of  either  of  said  notes  had  been 
paid;  that  the  value  of  the  flax  seed  covered 
by  the  York  National  Bank's  mortgages  did 
not  exceed  91.600;  that  tbe  York  National 
Bank  had  neither  actual  nor  constructtre  no* 
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tice  of  the  existence  of  the  mortgages  held 
by  the  FarmerB'  &  Mercbanta'  Bank  on  An- 
thony's grain,  prior  to  Its  aelznre  onder  the 
execution;  that  the  York  National  Bank,  by 
virtue  of  the  lery  of  the  execution  on  the 
grain  of  Anthony,  acquired  a  lien  thereon 
superior  to  the  mortgage  Uea  of  the  Farm- 
ers' &  Merchants'  Bank;  that  the  Farmers' 
&  Merchants*  Bank  was  not  entitled  to  a 
decree  compelling  the  York  National  Bank  to 
apply  any  part  of  the  value  of  the  flax  seed, 
on  which  it  had  mortgages,  to  the  satisfac- 
tion of  the  Judgment  against  Anthony,  and 
rendered  a  decree  accordingly.  The  Farm- 
ers' &  Merchants'  Bank  appealed. 

For  the  purposes  of  this  opinion,  we  shall 
disregard  the  finding  of  the  district  court  that 
the  York  National  Bank  had  no  actual  notlra 
of  the  mortgages  held  by  the  Farmers*  & 
Merchants*  Bank  on  the  grain  levied  nimn, 
and  assume  that,  at  and  before  the  York 
National  Bank  caused  the  grain  In  contro- 
versy to  be  levied  upon,  that  bank  did  have 
actual  knowledge  that  Anthony  had  pledged 
It,  by  the  mortgages  In  suit,  to  the  Farmers' 
&  Merchants'  Bank,  to  secure  money  bor- 
rowed from  It  by  him,  and  used  In  the  pur- 
chase of  the  grain  mortgaged.  The  correct- 
ness of  the  decree  of  the  district  court  is  as- 
sailed here  on  two  grounds. 

1.  That,  although  copies  of  appellant's 
mortgages  bad  not  beea  filed  In  the  office  of 
the  county  clerk  of  York  county  at  the  time 
of  the  seizure  of  the  grain  on  the  execution, 
yet  the  York.  National  Bank,  having  actual 
knowledge  of  the  existence  of  said  mort 
gages,  could  not,  and  did  not,  by  the  seizure 
of  the  mortgaged  grain  on  execution,  acquire 
a  lien  thereon  superior  to  the  Hen  created  by 
the  mortgages.  No  claim  Is  made  here  that 
appellant  was  ever  In  possession  of  the  grain 
covered  by  these  mortgages,  nor  that  the 
Ywk  National  Bank  was  not,  in  tact,  a  cred- 
itor of  the  mc^gagor  Anthony.  We  have, 
then,  the  clear  question,  does  the  fact  that  a 
credltOT  knows  his  debttv  has  mortgaged 
his  personal  property,— a  copy  of  such  mortr 
gage  not  being  filed,  and  the  debtor  remain- 
ing la  possesslui  of  the  property,— estop 
such  creditor  from  seizing  the  property  on 
execution,  and  holding'  it  as  against  such 
mortgagee?  Section  14,  c.  82,  Oomp.  St. 
1803,  provides:  "Every  mortgage  or  convey- 
ance Intended  to  operate  as  a  mortgage  of 
goods  and  chattels  ha-eafter  made,  which 
shall  not  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and 
continued  change  of  possession  of  the  things 
mortgaged,  shall  be  absolutely  void  as 
against  the  creditors  of  the  mortgage  and 
as  against  subsequent  purchasov  and  mort- 
gagors In  good  faith,  unless  the  mortgage 
or  a  true  copy  thereof,  shall  be  filed  In  the 
office  of  the  county  clerk,"  etc.  By  this  law, 
then,  a  chattel  mortgage,  when  the  same,  or 
a  copy  thereof,  Is  not  filed  in  the  clerk's  of- 
fice, and  no  actual  change  of  possession  of 
the  mortgaged  pn^erty  has  occurred,  and 


continues.  Is  absolutely  void,  as  aKOioBt  the 
creditors  of  the  mortgagor.  Whether  a  cred- 
itor has  knowledge  of  such  a  mcHtgase  Is 
ImmaterlaL  So  far  as  he  and  his  rights  are 
concerned,  such  a  mortgage  does  not  exist 
The  ta'm  "credltw,"  in  this  statute,  mean* 
a  Judgment,  vocation,  or  attachmoit  cred- 
itor; that  is,  a  creditor  who  is  usin^  the 
courts  of  law,  and  their  processes,  for  the 
collection  of  his  debt  Statutes,  in  all  es- 
sential respects  the  same  as  ours,  ^Ist  In 
the  states  of  New  York,  New  Jaaey,  Ohio, 
Michigan,  and  Minnesota,  and  have  been  be- 
fore those  courts  for  cfHistruction;  and  the 
writer  is  not  aware  of  any  decUon  which 
holds  that,  under  such  a  statute  as  this, 
knowledge  on  the  part  of  a  credltw  that 
his  debtor  had  executed  a  chattel  mortgage^ 
—which  mwtgage,  or  copy  thereof,  had  not 
been  filed,  and  under  which  no  dianse  ot 
possession  of  the  things  mwtgaged  had  oc- 
curred,—precludes  the  creditm'  from  sddag, 
on  execution,  the  prop^ty  described  in  the 
mortgage  of  his  debtw.  Such  Is  the  doctrine 
in  New  Jersey.  In  Sayre  v.  Hewea,  32  N. 
J.  Eq.  6^,  It  Is  said:  "Unless  a  chattel  mort- 
gage Is  filed  in  the  county  where  the  mort- 
gagor resides,  at  the  time  of  Its  «cecntl<ni, 
or  the  mMtga^ee  takes  immediate  pniiinmlim 
of  the  m<Hrtgaged  chattels,  and  continQes  in 
the  actual  and  constant  possesslMi  of  ttiem, 
the  mortgage  Is  absolutely  void  against  the 
credlttHTS  of  the  mortgagor.  •  •  •  'Bte 
statute  concaning  chattel  mortgages  makes 
an  ImpiHtant  distinction  between  creditors 
at  subsequent  purchasers  or  mortsagees. 
Purchasers  or  moetg&geea,  to  avail  them- 
selves of  a  default  on  the  part  of  a  prior 
mortgagee,  must  take  without  notice  of  his 
rights,  but  a  creditw  Is  not  affected  by 
such  notice."  Snch  is  the  doctrine  of  th« 
supreme  court  of  Ohio.  See  Hook  v.  Ooodon. 
40  Ohio  St  669.  wh^e  it  Is  said:  "This  caw 
requires  the  determination  of  two  questions. 
(1)  Did  the  levy  of  the  executions  create  a 
Hen  on  the  wheat  prlw  to  the  Hen  of  the 
chattel  mortgage  of  plaintiff  in  errtxl  The 
wheat  was  levied  uptm  on  May  21st.  At 
that  time  the  mortgage  to  Houk  was  not 
filed  In  the  township  In  which  the  propoiy 
was.  The  statute  requires  the  mortgage  to 
be  on  file  In  the  township  In  which  the  dmmI- 
gagw  resides.  TbiB  section  of  the  statute 
provides  that,  unless  the  m<»tgage  shall  be 
filed  In  the  township  In  which  the  mortgager 
resides,  It  sbaU  be  void  as  against  crediton 
of  the  mortgagOT,  and  subsequent  purchasers 
and  mortgagees  In  good  faith.  Under  thfe 
provision,  the  mortgage  not  being  on  file 
with  the  dork  of  the  township  wh««  the 
mwtgagor  resided.  It  was  void,  as*  to  cred- 
itors. The  rule  appUcahle  to  a  mortgagee 
In  good  faith  Is  not  applicable  to  a  general 
creditor.  A  m(H*tgagee  may  give  credits 
solely  upon  the  faith  of  the  mortgage  securi- 
ty, which,  if  taken  in  good  faith.  Is  ralid. 
The  lien  created  by  it  arises  from  the  scti 
of  the  parties,  while  the  Uen  of  a  levy 
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arises  by  op^atlon  of  law."  To  the  same 
effect,  see  Brothers  t.  Mund^  60  Tex.  240; 
Jones,  Chat  Mortg.  i  818. 

As  opposed  to  the  views  expressed  by  tlie 
Above  authorities,  counsel  for  appellant  call 
our  attention  to  Russell  v.  Longmoor,  29 
l^eb.  200.  46  N.  W.  624,  and  Patrick  v.  Panl- 
Aon,  34  Neb.  416,  51  N.  W.  1020.  Those  cases, 
however,  are  not  in  point  here.  The  contest 
Jn  those  cases  was  between  mortgagees  of  the 
same  property.  We  are  also  referred  by  ap- 
pellant's counsel  to  Rallsback  v.  Patton,  84 
^eb.  400,  62  N.  W.  277.  In  the  syllabus  of 
Ibis  case,  It  is  stated  that  one  who  purchases 
property  with  knowledge  that  another  has 
an  unfiled  mortgage  lien  thereon  is  not  a 
purchaser  "In  good  faith,"  as  against  such 
mortgagee.  This  language  is  not  In  con- 
flict with  the  conclusion  we  have  reached  In 
the  case  undw  considwation.  It  seems  that 
a  *^tMequent  purchaser  In  good  faith," 
■within  the  meaning  of  section  14,  quoted 
above,  Is  one  who  acquires  title  to  mortgaged 
property  by  contract  with  the  mortgagor,  or 
biB  vendee,  after  the  execution  of  the  mort- 
gage, and  without  notice  thweof;  and  that 
a  purchaser  of  such  pR^rty»  sold  under 
execution,  would  take  It  discharged  of  the 
jiKvtgage  lien,  itself  Invalid,  as  against  the 
ilen  created  by  seizure  of  the  pn^wrty  un- 
der the  ^ecution.  Irrespective  of  such  pur- 
chaser's knowledge  of  the  exlstraice  of  such 
mortgage  lien.  But  that  poluf  Is  not  nec- 
essary to  a  dedslim  of  the  case  before  us, 
and  we  do  not  det^mlne  It  The  decree  of 
the  district  court,  giving  the  Xork  National 
Bank  a  lien  on  the  grain,  superior  to  the 
Il«i  of  the  Farmon*  ft  Merchants*  Bank  by 
virtue  of  Its  unfiled  mortgages,  waa  right 

2.  Counsel  for  app^ant  also  contend  that 
■the  decree  appealed  from  Is  ernmeous,  in 
that  It  did  not  compel  the  York  National 
Bank  to  credit  its  Judgmrat  with  the  value 
4>f  the  flax  seed  pledged  to  secure  the  pay- 
meot  of  the  note  on  which  the  Judgment 
was  (wnfessed.  The  court  found,  however, 
that  the  debt  owing  by  Anthony  to  the 
Ywfc  National  Bank,  and  unpaid,  was  more 
than  $4,000;  that  all  the  flax  seed,  covered 
4>y  all  the  mortgages,  was  pledged  to  pay 
this  entire  debt  and  that  the  value  of  all 
the  flax  seed  did  not  ^ceed  $1,600.  This 
4ndlng  Is  siqiported  by  the  evidence.  To 
compel  the  YM-k  National  Bank  to  apply  the 
value  of  the  flax  seed  to  a  satisfaction  of 
the  execution  levied  on  the  grain  would 
leare  the  debt  now  partly  secured  by  the 
flax  seed  without  adequate  security,— in  fact 
with  a  security  largely  insufficient  to  satisfy 
■anch  debt  True,  the  York  National  Bank 
has  two  securities,  the  mn-tgage  on  the  flax 
seed,  and  the  levy  on  the  grain.  It  acquired 
these  securities  by  a  prudent  compliance 
with  the  law,  and  If.  by  enfcwcing  Its  lien 
4m  the  grain.  It  can  strengthen  thi  other  se- 
cority,  and  thus  decrease  its  loss,  I  know  of 
no  rule  or  principle  of  equity  that  forbids  It 
«o  ddag.   This  rale  of  omipelUng  a  first  re- 


sort to  a  particular  one  of  two  funds,  for  a 
creditor's  benefit  who  can  reach  but  one  of 
the  funds,  will  not  be  enforced,  when  to 
do  80  would  <^erate  to  the  prejudice  of  the 
party  entitled  to  the  double  fund.  Sweet  v. 
Redhead,  76  111.  374.  The  decree  appealed 
from  must  be  affirmed,  and  it  Is  so  ordered. 
Affirmed.  The  other  commissltmers  and  the 
Judges  concur. 

BYAN,  a,  and  POST,      not  atttlns. 


SOHROBDBR  v.  WILCOX  at  all 
(Supreme  Court  of  Nebraska.    Feb.  Q;  1804.) 

ADllIKI8TaA.TI01l — Bus  OV  RSAUTT  TO  FaT'OiBTS 

— GoLL»BXAx.  Attack  —  Powns  or  AoHims- 

TBATOH. 

1.  When  an  admlnlstratoT's  petition  for  au- 
thority to  sell  real  propa>ty  of  the  decedent  for 
the  payment  of  his  debts  waa  duly  filed  in  the 
district  court  of  the  proper  county,  and  dne  no- 
tice of  such  application  was  published  as  pre- 
scribed by  the  order  made  upon  the  presentation 
of  Budi  application,  the  district  coort  obtained 
such  JnriBdtction  ox  the  subject-matter,  for  the 

{inrpoees  of  the  apidtcatloa  referred  to,  as  that 
ta  Judgment  or  order  is  not  subject  to  attack 
or  question  in  a  collateral  action. 

2.  Where  the  order  of  the  court  required 
publication  of  notice  of  an  ai^Ucation  to  sell 
real  property  to  be  made  In  a  newspaper  desig- 
nated by  name,  It  waa  proper,  as  anUnst  a  col- 
lateral attack  upon  the  order  finally  made,  to 
show  by  competent  evidence,  independently  of 
the  record,  that  the  publication  was  in  fact 
made  in  strict  accordance  with  the  requirements 
of  the  said  order  of  the  court 

8.  Under  a  will  which  required  payment  of 
the  debts  of  the  decedent,  and  the  distribution 
in  a  manner  designated  of  the  balance  which 
should  remain  of  the  proceeds  of  the  sale  of 
certain  described  real  estate  of  the  testator, 
without  any  designation  of  the  iierson  by  whom 
such  sale  was  to  be  made,  the  executor  htiH 
power  to  sell  and  make  conveyance  of  the  said 
real  estate,  independently  of  any  order  of  court 
authoriziifg  or  confirming  such  sale  or  deed. 

4.  A  sale  and  conveyance  of  real  property, 
which  mi^t  propsriy  have  been  made  by  an 
executor  named  in  the  will  had  he  qualified, 
may  be  made  by  an  administrate  with  the  will 
annexed,  ai^inted  upon  the  refusal  of  the  party 
named  as  execntor  to  qualify  as  such,  where 
the  proceeds  of  the  sale  of  the  real  property  are 
Erected  by  the  terms  of  the  will  to  be  nsM  in 
making  payment  of  the  indebtedneu  of  the  tes- 
tator, the  balance  remaining  to  be  distributed 
equally  among  legatees  clearly  designated,  the 
will  indicating  no  special  coundenee  of  the  tes- 
tator in  the  person  therein  named  as  executor, 
(ayilabus  by  the  Court) 

Appeal  from  district  court  Douf^  count}-; 
Wakeley,  Judga 

Action  by  Louis  Schroeder,  trustee,  against 
Perlia  J.  Wilcox  and  others,  to  quiet  titie  to 
land.  There  was  Judgment  for  plainUfT,  and 
defendants  appeal.  Affirmed. 

Breckenrtdge,  Breckouldge  ft  Crofoot  and 
John  W.  Lytle,  for  appeOaniM.  B.  W.  8im- 
eral,  for  appellee. 

RYAN,  0.  Prior  to  Octoba- 19,  1882,  Piatt 
SaundoB  was  the  owner  of  a  tract  of  land 
south  of  and  near  the  city  of  Omaha,  known 

'  Rehenring  pending. 
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as  the  "Piatt  Saimdera  T«-Acre  Tract" 
About  the  13th  of  October,  1882,  the  eald 
Piatt  Saunders  executed  a  will,  and  on  Octo- 
ber 10,  18S2,  died,  leaving  no  widow,  and 
leaving  as  bis  only  children  one  son,  John  K. 
Saunders,  and  one  daughter,  Mrs.  Perlla  J. 
Wilcox,  both  of  whom  were  then  married, 
and  each  had  living  children^  wlilch  fact  was 
known  to  aald  Piatt  Saunders  when  he  made 
his  said  will.  The  following  Is  a  copy  of  the 
will  tai  auestion:  "I,  Piatt  Saunders,  of 
Douglas  precinct,  Douglas  county,  state  of 
Nebraska,  murket  gardener,  make  this,  my 
last  will.  I  give  and  devise  all  my  real  es- 
tate as  follows,  that  is  to  say:  Oommenclng 
on  the  north  side,  at  the  middle  of  the  Belle- 
roe  rqad,  of  the  Piatt  Saunders  ten-acre  tract 
homestead,  aa  recorded  in  the  county  treas- 
urer's book  of  Douglas  county,  Nebraska, 
and  running  due  south  fifteen  rods  along  the 
middle  of  said  road;  thence  in  a  southwester- 
ly direction  twenty  rods;  tbence  north,  paral* 
lei  with  the  Brflevue  road,  fifteen  rods; 
thence  east,  along  the  north  line  of  the  said 
Piatt  Saunders  ten-acre  homestead,  to  the 
place  of  beginning.  And  this  shall  be  my 
last  will  and  wish:  That  my  son,  John  K. 
Saunders,  shall  have  and  hold  the  above-de- 
scribed land,  together  with  all  the  appurte- 
nances and  Improvemmts  thereon,  so  long  aa 
he  shall  live,  and  at  bis  death  the  said  prop- 
erty Shan  be  sold  to  the  best  advantage,  and 
the  proceeds  equally  divided  among  his  heirs, 
t^irthermore,  commencing  fifteen  rods  from 
the  north  line  at  the  middle  of  the  Bellevue 
road  on  the  Piatt  Saundm  ten-acre  home- 
stead, as  recorded  In  the  county  treasurer's 
book  for  Douglas  county,  Nebraska,  and  run- 
ning due  south  fifteen  rods;  thence  in  a 
southwesterly  course  ten  rods;  thence  n^th. 
paraUd  with  the  Bellevue  road,  fifteen  rods; 
thence  east  to  the  place  of  be^unlng.  And 
this  shall  be  my  last  will  and  wish:  That 
my  daughta:,  Perlla  J.  Wilcox,  shall  have 
and  hold  the  above^escrlbed  land,  together 
with  aU  the  appurtenances  and  improve- 
ments there<m,  so  long  as  she  shall  live,  and 
at  her  death  the  said  property  shall  be  sold 
to  the  best  advantage,  and  the  proceeds  be 
divided  equally  among  her  heirs.  And,  fur- 
thermore, all  the  residue  of  the  sold  ten  acres 
shall  be  sold  to  the  best  advantage,  and,  aft- 
er paying  all  the  lawful  debts  of  the  said 
Piatt  Saunders,  the  remaliUng  proceeds  shall 
be  divided  between  the  heirs  of  the  said  John 
K.  Saunders  and  PerBa  J.  Wilcox.  And,  fur- 
thermore, I  hereby  appoint  and  empower  T. 
J.  Torrey,  of  Valley  precinct,  Douglas  county, 
Nebraska,  to  be  my  executor  without  bonds, 
and  tmat  that  tills,  my  last  will,  shall  faith- 
fully and  impartially  be  executed,  and  that 
all  lands  and  moneys  shall  be  given  to  their 
I^al  owners,  and  all  money  to  be  paid  over 
as  faat  as  received  by  said  executor.  In 
witness  whereof  I  have  hereunto  signed  and 
sealed  this  Instrument,  and  publish  the  same 
Its  and  for  my  lost  will,  at  Valley  iweclnct, 
Douglas  county,  state  of  Nebruka,  this  13th 


day  of  October,  18S2.  Flatt  Sannden. 
[Duly  witnessed.]"  T.  J.  Torrey,  who  was 
named  as  executor,  refused  to  quaUfy  tn.  a«- 
cordance  with  the  tmns  of  the  wilL  After- 
wards, B.  V.  Smith  was  appointed  adminis- 
trator with  the  will  annexed,  and  toofc  upon 
himself  the  discharge  of  the  duties  Imposed 
by  the  wiU.  There  were  sufildent  dalms 
filed  and  allowed  as  valid  debts  against  Qie 
estate  of  Piatt  Saunders  to  more  than  n- 
quire,  in  payment,  all  of  his  p^^mal  prt^KT- 
^.  Thereupon  tbe  said  B.  V.  Smith,  adnUn- 
istrator  with  the  will  annexed,  undertook  to, 
and.  In  so  far  as  he  had  the  power,  did,  sell 
on  July  17,  18S3,  to  John  A.  McShane,  that 
portion  of  the  ten-acre  tract  designated  as 
"all  of  the  recddue."  Throu^ont  the  pres- 
SNitatlon  this  case  the  two  tracts  de- 
scrlt>ed  in  the  will  by  metes  and  bounds  are 
treated  togetha*  as  constituting  the  four-aa« 
tract,— the  "residue,"  as  It  Is  called  in  the 
will,  of  course  censtltnting  the  six-acre  tract, 
—by  which  distinctions  frequent  reference 
will  hereinafter  be  made  to  the  tracts  desig- 
nated. The  sale  of  this  latter  (tbe  six-acre 
tract)  did  not  afford  means  snffldatt,  togeth- 
er with  the  pnsonal  property,  to  pay  tbe 
debts  of  the  decedent  Thereupon  E.  Y. 
Smith,  the  administrator,  applied  to  the  dis- 
trict court  of  Doughis  county,  Neb.,  for  li- 
cense to  sell  the  remaining  four  acres  tor  the 
purpose  of  paying  the  balance  of  said  debts. 
This  license  Was  granted,  and  Qie  four  seres 
were  sold,  Octobra-  17,  1885,  for  a  ctmsldetar 
able  sum  more  than  saflldait  to  pay  aU  tb» 
remaining  debts  and  expenses  of  admtnistrm- 
tion.  John  A.  McShane  was  also  the  pup- 
chaser  of  this  tract  The  plaintiff  in  this 
action  obtained  title  as  trustee  through  Mc- 
Shane, and  on  Octobia:  16,  1889,  commenced 
proceedings  to  quiet  title  against  the  defend- 
ants. December  5,  1880,  John  K.  Saunders 
filed  in  the  district  conrt  of  Dou^as  county. 
Neb.,  his  petiUcMi  against  Louis  Schroeder, 
who  was  known  as  tbe  plaintiff  herein,  and 
a  large  number  of  other  d^endanti^  snp- 
poaed  to  be  making  some  fdalm  to  the  prop- 
erty through  or  under  McShane  or  this  plain- 
tiff; the  said  Saunders,  by  his  petitl<m, 
claiming  an  Interest  In  said  propoty,  and 
asking  the  court  to  set  aside  and  cancsel  the 
said  adnilnistrat(H;!8  deeds,  etc  This  last  so- 
tlon  was,  by  order  of  the  ooort,  on  February 
21,  1891,  consolidated  with  the  cause  now  un- 
der consideration,  and  was  ordered  to  be 
tried  with  It  At  the  February  term,  1881, 
of  tbe  district  court  of  Dong^  county,  a 
trial  was  had,  and  In  November,  1881,  a  de- 
cree was  roidered  In  favw  of  the  plalntlir, 
quieting  his  title,  from  which  the  drfeadnts 
prosecute  their  appeal  to  this  conrt 

The  appellants  claim  that  said  sales  by  & 
V.  Smith,  administrator,  were  without  au- 
thority, and  were  therefore  null  and  void, 
and  that  the  defendants  have  an  Interest  In 
said  property  unaffected  by  the  sales  r^et^ 
red  to.  The  amount  realised  upon  eocb  of 
these  sales  is  tendered  in  court  with  the  tn- 
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tereet  tttcreoD  accrued  lq>  to  tb»  tlm*  d  the 
eomnmoeiDeiit  of  this  suit  The  appellants 
ray  Btremunuly  insist  tbat  tbe  word  "luirs," 
ts  UMd  In  the  wlU  of  Flatt  fiaimders,  should 
be  treated  as  synonymous  with  tbe  word 
"chUdraL"  This  contention  la  swplemeaited 
with  tbe  farther  datm  tbat  tbe  wlU.  by  Its 
Urms,  havlns  provided  that,  aa  to  tbe  four- 
acre  tract,  a  life  estate  ahonld  exist  In  tmrvt 
ot  the  parUea  named,  and,  furtbermiff^  that 
tbe  six-acre  bnact  b^ns  simply  cbarged  with 
tbe  pfvmeat  of  debts,  and  tbat  the  jroceeds 
of  the  residue  being  required  to  be  distrib- 
oted  betweoi  tbe  btlXB,  tx  rather,  as  tbe  ap- 
pdJants  contend.  diUdnu*  of  J.  K.  Sanndws 
■nd  Ferlia  J.  Wllom,  thereupon,  aubjeet  to 
the  duvfes  named,  tbe  title  In  fee  simple 
vested  In  the  cbUdreu  aftraald.  This  ar- 
mament derives  Its  countenance  from  tbe  con- 
•traction  nrged  tlia^  Intermediate  the  deaOi 
of  Piatt  Saundera  and  tbe  deatb  of  Perlla  J. 
WUoDZ  and  J.  K.  Baunders,  the  children  of 
the  parties  last  named  must  be  vested  with 
Om  title,  for,  It  Is  insisted,  tbe  title  cannot  re- 
main In  absence.  It  la  quite  possible  tbat 
the  provieions  of  our  atatnta  may  have  some 
bearing  upon  this  question  of  tbe  title  re- 
malnins  In  abeyance.  Under  chapt^  23, 
Comp^  St.  by  virtue  of  section  2S0.  the  ex- 
ecutor or  admbdstratfv  la  held  accountable 
tot  the  Income  of  real  eatate  while  it  remains 
In  his  possession.  Sections  289,  290,  291.  and 
292  of  the  same  cbiqpter  preaorUw  the  pro* 
cedure  and  decree  neoeesary  In  making  die- 
trlbutlon  of  real  pr<H>«iy.  In  I>oe  v.  Roe^  1 
Qti^  on  pages  540  and  541.  Judge  Nesbitt;  for 
tbat  court  employed  language  which  seems 
^^pUcable  to  onr  statute,  In  connection  with 
the  title  to  real  property  not  remaining  in 
abeyance  atta*  the  death  ot  tta  ownw.  The 
Importance  of  the  consideratioa  whether  ot 
not  It  mnalna  in  abeyancsh  however,  seems 
tu  US  to  have  been  rather  ovweetlmated  txy 
tbe  appellants,  tat  the  cases  wbldi  wUl  bwe- 
Inafter  be  dted  seem  to  have  been  cited 
without  reference  to  whether  the  title  had 
vested  or  ms  In  abeyance. 

1.  After  tbe  sale  of  tbe  six-acre  tract  tbore 
still  remained  unpaid  quite  a  balance  due 
tbe  creditors  of  tbe  estate  of  Flatt  Saunders, 
whereupon  appiicaticn  was  made  by  the  ad- 
mlntstratOT  to  tbe  district  court  of  Douglas 
coont7  for  authwity  to  sdl  the  fourecre 
tract  The  petition  for  this  aale  was  in  due 
form,  and  the  required  notice  thereof  was  du- 
ly pubUataed  In  tbe  Nelanalui  Watchman,  the 
paper  designated  aa  that  In  which  publican 
tion  was  to  be  made.  In  the  order  confirm- 
ing the  aale  It  was  recited  that  publication 
bad  been  made  In  tbe  Omaha  Republican. 
There  was,  however,  competent  lnd^>endent 
evidence  submitted  on  the  trial  of  this  caa^ 
lOiowlng  tbat.  In  fact  publication  waa  made 
aa  required,  both  aa  to  time  and  the  news- 
paper designated,  and  we  think  this  show- 
ing waa  properly  cotiai(l^*ed.  Brltton  v.  Lar- 
son, 23  Neb.  800,  87  N.  W.  USl.  Proceedings 
for  tbe  sale  of  real  property  by  an  admlnla- 


trator  or  executor  are  necessarily  in  rem. 
McCHay  v.  Foxworthy,  18  Meb.  29^  25  N.  W. 
86L  Tbe  jurisdiction  having  once  vested,  no 
oollatNyl  attack  can  be  tolerated  In  Inde- 
pendent casea  on  account  of  mevt  Irregular- 
ttiea  alleged  to  have  occurred  In  the  proceed- 
ings leading  up  to,  or  ending  in.  tbe  admin- 
istrator's sale.  Mo  gronid  of  objection  la 
presented  which  does  not  fail  within  tbe  des- 
ignation just  nsed,  except  aa  will  be  noticed 
In  the  Anther  consldenUfHi,  In  connection 
with  another  branch  of  this  case. 

2.  As  has  already  been  noted,  the  six-acre 
tract  was  scdd  for  tbe  payment  oC  debts 
against  tbe  esti^  of  the  said  Flatt  Saunders 
which  the  personal  property  was  Insnffldeirt 
to  satis^.  The  aale  of  this  tract  was  made 
by  the  administrator  cum  tastamento  annexo, 
under  the  authority  which  the  appellee 
claims  existed  under  tbe  following  language 
of  the  wlU:  "AU  tbe  residue  of  the  said  tm 
acres  shall  be  sold  to  the  best  advantage, 
and,  after  paying  all  the  lawful  debts  of  the 
said  Piatt  Saimdera,  the  remaining  proceeds 
shall  be  divided  betwe«  tbe  heirs  of  tbe 
said  Jodm  K.  Sannders  and  the  said  Po-lla 
J.  Wilcox.  And.  furthermore,  I  bweby  ap- 
voint  and  onpower  T.  J.  Torr^,  of  Valley 
prednct  Douglas  conntyi  MebraAa,  to  be 
my  executor  without  bonds,  and  trust  tbat 
this,  my  last  will,  shall  be  faltbfiiUy  and  im- 
partially executed,  and  that  the  lands  and 
sione^  aball  be  sAven  to  tb^  legal  ovraers, 
and  all  moneya  paid  as  fast  as  received 
said  execntor."  It  la  argued  by  the  appellee 
that  when  a  testator  dlrecta  In  hie  will  that 
his  estate  ahaU  be  dlapoeed  of  for  ceitain 
purposes,  without  declaring  by  whom  the 
necessary  sale  shall  be  made,  the  executor 
may  make  tbe  sale  If  the  iKOceeds  thereof 
are  distributable  by  him.  Tbe  language  in 
the  closing  port  of  the  quotation  just  made 
indicates  that  dlstrtbutttm  waa  to  be  made 
by  the  execotor;  Indeed,  the  aame  result 
would  have  followed  In  tbe  absence  of  the 
express  provision  just  refored  to.  In  resist- 
ance of  this  contention  the  appellants  cite 
several  autluvitic%  a  few  ot  which  seem  in 
point  though  most  of  them  fall  short  of  sus- 
taining  the  pnqwaltlon  In  wapprnt  of  which 
they  are  dted.  Tbe  cmrect  rule  is  b^eved 
to  be  to  sustain  the  power  of  an  executaff  to 
sell  under  the  drcumstances  indicated.  Tbe 
unquallOcd  and  unhesitating  mannw  In 
which  the  rule  la  atated  and  applied  by 
courts  and  text  wrttov  of  acknowledged 
weight  Inspires  eonfldenoe  in  their  dedoc- 
tlona,  Independeatly  of  thdr  number,  which 
la  not  inconsiderable.  In  Peter  v.  Beverly. 
10  Pet  532,  the  suprraie  court  of  the  Unit- 
ed Statea  adopted  the  following  language: 
"It  la  a  wdleettled  rule  in  chancoy,  in  the 
canstmcttoi  of  wills  aa  wril  as  other  Instru- 
ments, tbat  when  land  Is  dhrected  to  be  sold 
and  turned  Into  money,  or  money  U  directed 
to  be  employed  In  the  purehase  of  land, 
courts  of  equity,  in  dealing  witb  the  subject 
will  ccmsidw  it  that  species  of  property  into 
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«rhlcn  It  to  directed  to  be  coartxttH.  This 
Is  the  doctrine  of  this  court  In  the  case  of 
•cms  T.  Leslie,  8  Wheat  STT*  and  is  founded 
upon  the  principle  that  courts  of  equity,  re- 
garding tbe  substance,  and  not,  the  mwe 
form,  of  coatracta  and  other  InstnimentB, 
-conrider  things  directed  or  agreed  to  be  done 
as  having  been  actually  performed.  In  the 
American  cases  there  aeons  to  be  less  oonfn- 
elon  and  nicety  on  this  pcdnt,  and  the  courts 
hare  generally  applied  to  the  ocmstmctlMi  of 
such  powers  the  great  and  leading  inlndple 
which  applies  to  the  conBtmctton  of  other 
parts  of  the  will,— to  ascertain  and  carry  Into 
■executlQii  the  IntonUon  of  the  testator. 
Wben  the  powv  Is  gXren.  to  necutors  to  be 
<e»cnted  In  th^  (rfDd^  capacity  of  execu- 
tors, and  there  are  no  words  In  the  will  war- 
ranting the  concltulon  that  the  testator  in- 
tended,  for  safety  or  some  other  object,  a 
joint  exectrtlon  of  the  power,  as  the  office 
cnrrires,  the  power  also  aa^t  to  be  con- 
etmed  as  enrrlvlng.  And  courts  of  equity 
will  lend  their  aid  to  uphold  the  power  for 
■the  purpose  of  carrying  Into  execution  the 
Intention  of  the  testatw,  and  iffeventlng  the 
■consequoices  that  might  result  from  an  ex- 
tinction of  the  power;  and,  wboe  there  Is  a 
trust  charged  upon  the  executors  In  the  d^ 
rection  givoi  to  them  In  Uie  dtsposllion  of 
the  proceeds.  It  Is  the  settled  doctrine  of 
•courts  of  chancery  that  the  trust  doee  not 
>beoome  extinct  by  the  death  of  one  of  the 
'trustees.  This  hi  the  doctrine  of  CaiancellOT 
■Kent  In  the  case  of  Franklin  r.  Osgood,  2 
■Jidms.  Ch.  and  cases  there  dted,  and  is 
in  accordance  with  the  nnmorous  decisions 
4n  the  Bnglisb  courts,  (Hearle  t.  Oreenbank, 
S  Aflc.  714;  Byre  r.  Countess  of  Sbaftsbury, 
2  P.  Wma.  102,)  and  Is  adopted  and  sanc- 
tioned XfS  the  court  of  errors  In  New  York, 
■on  appeal,  in  the  case  of  Franklin  v.  Osgood; 
«nd  Mr.  Justice  Piatt,  In  that  case,  refa^  to 
a  dass  of  cases  In  the  English  courts  where 
It  is  held  ttat  although,  from  the  terms 
made  use  of  in  creating  the  poww,  detached 
■from  other  parte  of  the  will,  it  might  be  con- 
sidered a  mere  naked  power  to  sell,  yet  If 
tfrom  It,  In  connection  with  other  provisions 
In  the  will,  it  clearly  ap[>earB  to  have  been 
the  Intentton  of  the  testator  that  the  land 
ehoold  be  sold  to  execute  the  trusts  in  the 
win,  and  such  sale  is  neceesary  for  the  pur- 
pose of  executing  such  trusts,  it  will  be  con- 
atrued  as  creating  a  pow«  coupled  with  an 
Intwest,  and  will  snrrlTe.  This  doctrine  Is 
fully  recognized  by  the  supreme  court  of  the 
etate  of  PennsylTania  In  the  case  of  Zebach 
V.  Smith,  3  Bin.  69.  •  •  •  The  land  Is  to 
be  sold  fOT  the  purpose  of  paying  the  debts, 
which  Is  a  duty  devolrlng  upon  the  ezecu- 
ton;  and  it  follows,  as  a  matter  of  course, 
:that  the  testator  intended  his  executors 
should  make  the  sale,  to  enable  them  to  dis- 
charge the  duty  and  trust  of  paying  the 
debts.  Mr.  Sugden,  In  his  treatise  on  Pow- 
■ers,  (page  167,)  on  the  autborlty  of  a  case 
«lted  from  tbe  Tear  Books,  lays  It  down  as  a 


goieral  rule  that  when  a  testator  directs  Us 
land  to  be  sold  for  c«teln  purposes,  wltiMot 
declaring  by  whom  Uie  sale  shall  be  made. 
If  the  fund  is  to  be  distributed  by  the  exec- 
utors, they  Shan  have  by  implication  the 
power  to  sell."  Again,  In  the  case  of  Uppin- 
cott  T.  Llin>lnoott,  19  N.  J.  Eq.  121,  the  comi 
made  ose  ot  the  following  language:  "The 
apptHntment  of  <»ie  aa  execn^  of  a  wtU  ^t 
directs  lands  to  be  sold  does  not,  of  Itself, 
confer  on  him  the  power  to  sell,  (Patton  t 
Randan,  1  Jac  ft  W.  180^)  but,  if  tbe  execu- 
tor Is  directed  by  the  will,  or  bomid  by  law, 
to  see  to  the  appllcati<m  of  Oie  ivoceeds  oi 
the  sale,  or  if  the  proceeds  in  the  dlqiMMltloK 
of  them  are  mixed  up  and  blended  with  11m 
personalty,— wmcb  It  Is  tbe  dnty  of  tile  ene- 
utor  to  dispose  of  and  pay  over,— then  tbr 
power  to  sell  is  conferred  npou  the  eMcntor 
t^^  ImpUcatlon."  In  BanUn  t.  Rankin,  9S 
m.  298,  occurs  tbe  following  language:  **No 
qnestlott  can  be.  nor  indeed  is.  made  as  to 
tbe  Intent  of  the  testator  that  tbe  land 
should  be  sold;  but  It  Is  urged  that  tiw  exec- 
utors had  no  power  to  make  the  sale.  Ii 
sometimes  happens,  says  Williams  on  Execu- 
tors, (page  413,)  *that  a  testator  directs  his  es- 
tate to  be  disposed  of  toe  certain  purposes, 
without  declaring  by  whom  the  sale  shaU  be 
made.  In  the  absence  of  snch  a  dedaratlon. 
If  the  proceeds  be  distributable  tiie  exec- 
utor, he  shaU  hare  the  power,  by  ImpUcattoi 
Thus,  a  power  In  a  vlU  to  weU  or  mortgage, 
without  naming  a  donee,  win.  nnleas  a  ood- 
ti-ary  Intention  appear,  vest  In  the  execotor. 
If  the  fond  Is  to  be  dlstribntable  by  bbn. 
eltbor  tor  tbe  payment  of  debts  or  legadea.' 
This  prindple  to  wdl  settJed,  and  la  not  om- 
troverted  1^  the  counsel  for  the  dritedam 
in  error,  but  It  Is  contended  that  the  pro- 
ceeds of  this  WtU  were  not  distribataUe  by 
the  executor.  The  same  learned  antbor 
whom  we  have  abready  quoted,  oa  page  114. 
uses  the  following  langtiage:  It  Is  an  estab- 
lished doctrine  In  courts  of  equity  that  tilings 
shall  be  considered  as  actually  done  wUdi 
ought  to  hare  been  done,  and  It  Is  with  ref- 
aence  to  this  prindple  that  land  Is,  tinder 
some  circumstances,  regarded  as  money,  and 
money  as  land.*  It  Is  laid  down  by  Slr 
Thomas  Sewell,  In  Fletcher  t.  Ashbumer,  1 
Brown,  Gh.  497,  'that  nothing  was  better  es- 
tablished than  this  prindple:  That  money  di- 
rected to  be  employed  In  the  purchase  of 
lands,  and  land  directed  to  be  sold  and  turn- 
ed into  mon^,  are  to  be  consld^ed  as  that 
species  of  property  Into  which  they  are  di- 
rected.'  It  foUows,  tbnefore,  that  every  per- 
son claiming  property  under  an  Instrument 
directing  Its  conversion  must  take  It  in  the 
character  which  that  Instrument  Impreme* 
upon  it,  and  Its  subsequent  devolutton  and 
disposition  win  be  governed  by  the  roles  ap- 
plicable to  that  species  of  property.  This  is 
familiar  law,  and  has  been  recogidsed  to  its 
fullest  extent  In  Baker  v.  Coprabarger.  15 
m.  1Q&,  and  Jennings  v.  Smith,  29  HI.  lie. 
This  prindple  Is  dedaire  of  this  ease.  Tin 
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land  wu  directed  to  be  sold,  and  Its  proceeds 
divided  among  certain  i>enom  named  In  the 
wllL  It  waa  thai  to  be  ctmddered  as  a  be- 
qneat  of  money.  In  the  langnase  above 
qpoted,  Ibe  accnrac7  of  wblch  vaa  approred 
In  Wbeldato  t.  Fartrldge^  S  Yea.  890,  ft  la  to 
be  ooDaldefed  as  that  spedea  of  property  In- 
to which  it  waa  directed  to  be  cniTerted.  It 
U  then  a  fOnd  dlatribntatde  the  ezecatws 
to  the  dariaeeat  and  aa  anch  paaaed  Ouon^ 
tbaSr  handa  by  vlrtae  of  thehr  offlceh  Thla 
«aYe  them  the  power  to  aeil,  accwdliw  to  the 
principle  aa  stated  above  In  Williams  on  Bx- 
ecatora."  The  same  propositi ons  are  sustain- 
ed by  the  oaaea  of  Gray  v.  Hendmon.  71  Fa. 
St  868,  and  Llndler  O'BeiUy.  60  N.  J.  I«w, 
630.  Ifi  Aa  STB:  Indirectly,  the  same  prop- 
oaltlMia  are  cooatenaneed  In  Little  v.  CHles, 
25  Neb.  818,  41  N.  W.  186.  The  hiteat  ded- 
tfon  vpoa  thla  subject  la  that  of  imte  r.  Hlte, 
(Ky.)  20  8.  W.  778, 1  Amer.  Law  Beg.  ft  Her. 
<N.  B.)  4^  the  Ban»  result  bcdng  reached  as 
attained  upon  the  caaea  already  dted.  We 
conclode,  therefore,  that  the  will  anthorised 
the  oecntw  to  sell  the  four-acre  tract,  char- 
ged, aa  he  was,  with  the  duty  of  dlatribntSng 
the  proceeds  of  the  sale  bf  the  will*  which 
Called  to  designate  by  whom  the  neceaaary 
sale  ahonld  be  conducted. 

8>  The  exeoitor,  however,  haviBg  refnaed 
to  quali^,  the  next  question  Is  aa  to  wheth- 
er or  not  the  duty  of  selling  eonld  be  per- 
fcarmed  by  the  administrator  com  testamento 
annezo.  The  appellants  Insist  that  the  pow- 
er to  seD  rests  upon  the  special  confldeace  of 
the  testator  In  the  execntor  named,  and  that 
the  power  delsgated  to  the  executor  cannot, 
in  turn,  be  delegated  by  him.  We  do  not 
onderatand  that  the  powers  of  an  adminis- 
trator com  testamento  annrao  are  powers 
delegated  by  the  executor.  They  are  such  as 
are  conferred  statute  alone,  the  ^rovlstons 
of  whidi,  in  this  state,  are  found  In  diap- 
28,  Gomp.  St,  ftom  whlcta  we  quote  the 
sectlona  designated:  "Sec.  109.  Bvery  pear- 
ami  who  ahall  be  appointed  administrator 
with  the  will  annexed  shall,  before  entering 
upm  the  ezecntloD  of  hla  trust,  give  bwd 
to  the  Judge  of  probate  in  tbe  aame  Tngnnor 
and  with  the  same  conditions  as  is  required 
<tf  the  eaecntOT,  and  ahall  proceed  in  all 
things  to  execute  the  trust  in  the  same  man- 
ner as  the  executor  would  be  required  to 
do.'*  "Sec:  ITS.  When  the  executor  appolntr 
«d  in  any  will  shall  not  be  anthorised  accnd- 
ing  to  the  provision  of  this  sub-dlviaion  to 
act  as  such,  such  as  are  authorised  shall  have 
the  aame  authority  to  perftxm  every  act  and 
discbarge  evor  trust  requtared  and  allowed 
tj  the  will,  and  their  acta  ahall  be  as  valid 
and  effectual  fw  every  purpose  aa  if  aU  wwe 
anthorlaedt  and  abould  act  togetbo';  and  ad- 
mlnlstratfm  with  the  will  annexed  shall 
bare  the  autlioiity  to  perform  every  act  and 
discharge  every  trust  as  the  executor  named 
in  the  will  would  have  had  and  their  acta 
shall  be  aa  valid  and  effectual  for  every  pur- 
jMMe.**  *'8ec  100.  An  administrator  appoint- 


ed In  the  place  of  any  former  exteatae  or 
administrator  for  the  purpose  of  administer- 
ing the  estate  not  already  administered, 
ahall  have  the  same'  powers  and  shall  pro- 
ceed in  settling  the  estate  in  the  same  man- 
ner  as  the  former  executor  or  administrator 
should  have  had  or  done,  and  may  {wosecnte 
and  defend  any  action  commenced  by  or 
against  the  former  execut<»>  or  administrator, 
and  may  have  execution  on  any  Judgment  re- 
covered in  the  name  of  each  former  ueentor 
or  adminlstcator."  In  almost  every  case  dt- 
ed by  the  appellantt '  for  the  purpose  of 
showing  that  the  administrator  cum  testa- 
mento annezo  did  not  succeed  to  the  rlgbta 
of  the  ex^mtor  named  in  the  will.  It  will  be 
found  that  there  was  sane  special  confidence 
reposed  by  the.  testator  in  the  executor  named. 
Thla  dlstlnctlca  is  stated  In  8  WlUiams, 
E!x*rs.  (6th  Amer.  Bd.)  p.  1011,  dted  by  ap- 
pellants. Hie  same  idea  Is  shown  to  have 
bad  wel^t  In  Nanndcrt  r.  Schumann,  41  N. 
J.  Bq.  14,  2  AtL  eoa  In  B^cher  v.  Branch, 
11  B.  I.  226k  the  will  requhwd  the  mon^  to 
be  loaned,  and  the  Incmne  allied  to  cer- 
tain designated  pnrposesr~a  duty  more  iwop- 
cr  to  be  devolved  upon  a  guardian  than  aa 
executor.  In  Den  v.  King.  1  N.  J.  Law,  494. 
the  bequest  to  be  looked  after  was  the  rents, 
prcAts,  and  divid^da  of  the  Income  of  real 
estate  of  the  decedent  We  are  not  to  be 
understood  as  asserting  that  all  cases  dted 
by  ttw  appdlante  are  qualified  in  the  man- 
ner or  measure  stated,  but  that  most  of  them 
are  thus  quallfled.  In  other  cases  there  are 
Invtdved  statutes  so  dissimilar  to  our  own 
that  the  oidnions  are  of  Uttte  tactical  mine 
as  appUed  to  our  atatnte.  Space  forbids  a 
detailed  analysis  of  the  cases  referred  to 
appellants.  The  rule  established  upon  the 
authorities  Is  well  stated  in  the  cases  from 
whldi  copious  extracto  wlU  now  be  made. 

In  the  case  of  Drummmid  v.  Jones,  44  N.  J. 
Bq.  sa^  18  Aa  611.  we  find  the  following 
language:  "Whwe  a  power  of  sale  is  glvoi 
to  a  particular  poaon  by  wtnda  indicating 
personal  confidence  <nr  special  reliance  on  the 
Judgment  of  that  partlcuhir  person,  as  that 
the  power  should  not  be  exwdsed  except  the 
d<mee  dedded  that)  Itt  exerdse  is  necessary 
<ff  proper  there,  it  being  manifest  tram  the 
wiads  of  the  grant  that  the  creator  of  the 
pow»  meant  to  leave  the  question  whether 
tlie  power  ahonld  be  exardaed  or  not  whoUy 
d^ndent  on  the  JudgmMtt  of  the  donee,  no 
one,  in  such  a  cas^  can  uerdae  it  but  the 
donee.  Cliambers  v.  Tnlane,  9  N.  J.  Bq.  140; 
Naundwf  t.  Schumann,  41  N.  J.  Bq.  14,  2 
AtL  000.  But  where  the  power  Is  annexed 
to  the  (MBIce  of  the  executiM-,  and  it  Is  created 
to  enable  an  executor  to  poform  the  duties 
imposed  upon  him,  by  the  will,  ther^  al- 
though oaated  by  wcnrds  giving  the  executor 
a  right  to  exerdse  a  discretion  as  to  the  time 
or  the  method  of  sale,  the  jwwer  will  be  con- 
sidoed  Impersonal,  and  as  a  thing  incident 
to  the  office,  vrhich  may  be  used  by  any  per- 
aon  who  may  bu  cliarged  wltb  the  duties  of 
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tbe  office.  In  BUch  cases,  said  Chief  Justice 
Beasley,  in  Weimar  t.  Fath.  43  N.  J.  Law,  1, 
'the  power  Is  annexed  to  the  office,  and  not 
to  the  specified  donee*  of  the  power.'  The 
chief  Justice  also  said  In  substance,  in  the 
uame  case,  when.  Instead  of  there  being  on 
express  designation  of  individuals,  there  is 
a  designation,  as  recipients  of  the  authority, 
of  a  class  of  officers,  there  It  will  be  under- 
stood that  the  poww  Is  intended  to  be  lod- 
ged; not  in  any  particular  IndlTldnal,  but  In 
all  persons  who  may  at  any  time  fill  such 
<^ce." 

This  subject  Is  dlacnssed  In  Vemor  t.  Co- 
vUle,  54  Mich.  281,  20  N.  W.  75,  in  the  con- 
struction of  a  statute  of  which  section  173, 
lierelnbefore  Just  quoted,  is  an  exact  copy. 
In  the  case  Just  dted,  Judge  Sherwood  used 
tbe  following  language:  "It  Is  claimed  by 
plaintiff's  counsd  that  the  provisions  of  our 
statute,  if  the  power  did  not  exist  at  com- 
mon law,  give  full  authority  to  the  oa&  ex- 
ecutor In  this  case  to  make  valid  sale  of  the 
real  estate  of  the  deceased,  and  authorized 
him  to  make  the  contract  in  question,  [a 
contract  to  and  convey  real  estate;]  I 
think  this  provision  clearly  authorizes  the 
executw  In  this  case  to  sell  the  real  estate  of 
tbe  deceased  mentioned  In  the  will,  and  to 
make  the  contract  for  the  sale  thereof,  to 
secure  tbe  performance  Of  which  the  deposit 
of  the  note  In  question  and  its  Indorsement 
were  mad&  Not  only  Is  the  sale  authorized, 
but  the  designation  of  the  person  and  his 
power  to  make  It  are  derived  solely  from 
the  will.  The  probate  of  the  will  and  letters 
testamentary  furnish  no  mwe  than  tbe  evi- 
dence of  the  existence  of  these  tmngB,  and 
not  the  authority  for  doing  them.  I  think  it 
may  well  be  doubted  whether  the  provisions 
of  our  statute,  or  that  of  21  Hon.  VIXI.  c.  4. 
so  far  as  It  relates  to  executors,  is  anything 
more  than  confirmatory  of  the  common  law 
upon  this  subject  Bonlfant  v.  i^eenfleld,  1 
Cro.  Bliz.  80;  Co.  Utt  lia  It  would.  In 
my  Judgment,  be  a  perversion  of  the  true  In- 
tention and  meaning  of  the  statute,  and  do 
violence  to  what  I  believe  to  have  been  for 
a  long  time  tbe  accepted  intwpretation  of 
the  law  by  the  profession  generally  in  our 
state,  to  hold  otherwise.  It  Is  possible,  and 
I  think  quite  probable,  that,  were  we  to  give 
the  statute  the  construction  claimed  for  It  by 
counsel  for  the  defendant,  titles  to  large 
amounts  of  real  estate,  purchased  in  entire 
good  faith,  and  now  quietly  enjoyed,  might 
become  unsettled,  and  all  the  evil  consequen- 
ces usually  accompanying  each  an  action  by 
tbe  court  would  follow.  I  think  the  execu- 
tor In  this  case  had  tbe  power  to  make  the 
sale  of  tbe  homestead  property  of  the  Rum- 
sey  estate,  and  the  contract  made  therefor, 
and  that  the  Indorsement  and  tranaf^  of 
the  note  In  question  are  not  without  consid- 
eration, and  must  be  held  valid." 

Tbe  provision  of  the  will  under  couBtderft^ 
aoa  In  Davis  v.  Hoover,  112  Ind.  ^S,  14  N. 
B.  468,  was  as  foUowa:    "It  Is  also  mj  will 


(Keb. 

that  the  above-described  real  estate  be  ap- 
praised and  sold  at  i^vate  sale,  and  the  inter- 
est, after  deducting  nei^saary  expenses,  giv- 
en to  my  wife  as  her  own  property,  in  ac- 
cordance with  Item  No.  1  of  this  will.'*  Tbe 
testator  named  no  executor.  Afterwards,  ooe 
Free  was  appointed  administrator  with  tbe 
will  annexed,  and  sold  at  private  sale,  and 
without  an  ordor  of  the  court,  real  estate  In 
question  to  one  Mllltf.  Hoov«-,  the  appel- 
lee, purchased  this  land  from  a  remote  gran- 
tee of  Miller.  In  consldHing  this  case  tbe 
court  said:  **It  Is  insisted  that  the  propriety 
of  selling  the  real  estate  described  in  the 
will  rested  with,  or  rather  in,  the  dtscretiM) 
of  the  common  pleas  court  of  Madison  conntr, 
and  not  with  Free,  and  hence  the  sale  to 
Miller  without  an  oTOer  of  that  conrt  was 
void;  that,  conceding  that  an  order  of  the 
court  was  not  necessary,  the  sale  ought  to 
have  been  held  void  because  It  was  not  af- 
firmatively shown  that  the  real  estate  was 
first  appraised,  as  required  by  the  will.  It 
was  held  In  the  case  of  Landers  v.  Stone.  45 
Ind.  404,  that  the  only  practical  dlff«*ence 
between  an  executor  and  an  administrator 
with  the  will  annexed  consisted  In  the  mode 
of  th^  respective  aj^c^ntments,  the  first 
being  named  by  the  testator,  and  the  latto- 
by  the  court  in  which  the  will  is  proved. 
That  Is  undoubtedly  a  correct  statement  of 
the  law,  as  applicable  to  the  duties  ordinarily 
imposed  upon  an  executor  by  the  will.  There 
may  be  an  exception  to  this  general  rule 
where  a  personal  and  peculiar  tnist  and  con- 
fidence Is  reposed  In  the  executor.  Williams. 
Ex'rs,  (7th  Ed.)  461,  and  notes;  Farwell  v. 
Jacobs,  4  Mass.  634;  2  Rev.  St.  1876,  p.  53a 
S  08;  Rev.  St  1881.  {  2361.  The  case  before 
OB  fells  with  that  general  rule,  and  Free  took 
all  the  power  under  tbe  will  which  would 
have  devolved  upon  an  executor  If  one  liad 
been  named." 

In  Mott  V.  Ackerman,  92  N.  T.  B39.  tbe 
court  made  use  of  the  following  langoage: 
"But  we  are  of  the  opinion  that  the  adminis- 
trator with  tbe  will  annexed  has  authority 
to  make  the  necessary  deed.  The  queetloo 
had  been  left,  1^  the  disagreement  of  tbe 
coorts.  In -some  uncertainty,  which  should  be 
dispelled,  so  far  as  possible  to  do  so.  Tbe 
statute  provides  that  administrators  with  tbe 
will  annexed  'shall  have  tbe  aame  rights  and 
powers  and  be  subject  to  tbe  same  duties,  as 
If  tbey  had  been  named  execntws  In  such 
wilL*  (2  Rev.  St  p.  72,  I  22.)  In  constm- 
log  this  statute,  great  dlflM*eDcea  of  oplakn 
have  arisen.  De  Peyster  v.  ClMdlDlng,  8 
Paige,  296;  Conklln  v.  Egerton,  21  Woid.  430i 
26  Wend.  224;  Boome  v.  rhllllps,  27  N.  T. 
367;  Bala  v.  Matteson,  54  N.  Y.  663;  Blug- 
ham  V.  Jones,  20  Hun,  6.  The  debate  has 
;  turned  mainly  upon  the  Inqnlry  what  are  tbe 
distinctive  duties  of  the  executor  aa  sadb, 
and  when  they  are  to  be  regarded  as  not  ap- 
pertaining to  his  ofllce,  but  as  personal  to  the 
tmstee.  Where  the  will  gives  a  power  to 
the  donee  in  a  capacity  dlstlncdj  dlffereat 
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from  bis  duties  as  executor,  so  tbat,  as  to 
EDch  duties,  he  Is  to  be  regarded  wholly  as 
trustee,  and  not  at  all  as  executor,  and  where 
tbe  power  granted,  or  the  duty  luToIved,  Im- 
ply a  personal  confldence  r^rased  la  the  Id- 
dividual  over  and  beyond  that  which  la  or- 
dinarily Implied  by  the  selection  of  an  ex- 
ecatu*.  there  Is  no  room  for  doubt  or  dis- 
pute. In  such  case  the  power  and  duty  are 
not  those  of  ^ecutors,  rirtnte  officii,  and  do 
not  pass  to  the  admlolstrator  with  the  wtD 
annexed.  But,  outside  of  such  cases,  the  in- 
stances are  numerous  In  which,  by  the  opera- 
tloa  of  a  power  In  trust,  authority  orer  real 
estate  Is  given  to  an  executor  as  such,  and 
the  better  to  mable  him  to  perform  the  re- 
qnlrements  of  the  will.  It  will  not  do  to  say.  In 
the  present  state  of  the  law,  that,  whenever 
a  trust  or  trust  power  Is  conferred  upon  ex- 
ecutors relating  to  real  estate,  some  personal 
confldCTce  distinct  from  that  reposed  In  en- 
ecHtors  is  implied.  An  executor  is  always  a 
trustee  of  the  peraonal  estate  for  those  inter 
csted  under  tbe  will.  We  have  recently  so 
dedded  wba*e  the  trust  chamct^  could  only 
be  derived  from  the  office,  and,  its  relations 
to  rights  claimed  through  It.  Wager  v. 
Wager,  89  N.  Y.  161.  And  we  have  held,  al- 
so, that  where  a  will  devised  and  bequeathed 
to  the  executor  the  residue  of  real  and  per- 
sonal estate,  in  trust,  to  sell  and  convert  the 
same,  to  divide  the  balance  Into  shares,  to 
Invest  it  In  bond  and  mortgage,  and  to  pay 
over  tbe  income  for  a  time,  and  flnaUy  the 
in-incipal,  the  proceeds  of  tbe  land  sold  be- 
came le^  assets  In  the  hands  of  the  ex- 
ecutor, for  which  he  was  liable  officially,  and 
for  which  his  sureties  were  responsible;  and 
that  the  objection  that  he  held  the  proceeds 
as  trustee,  and  not  as  executor,  and  oonld  on- 
ly be  made  acconntatde  in  equity,  was  not 
well  taken.  Hood  v.  Hood.  86  N.  Y.  671.  We 
have  no  doubt,  therefore,  that  where  a  power 
of  sale  is  given  to  executors  for  the  purpose 
<tf  paying  debts  and  legacies,  or  either,  and 
especially  where  there  is  an  equitable  conver- 
sion of  land  Into  mtmey  for  the  purpose  of 
such  payment  and  for  distribution,  and  the 
power  of  sale  Is  Imperative,  and  does  not 
grow  out  of  a  personal  discretion  confided 
to  the  individual,  such  power  belongs  to  the 
<^ce  of  executor,  and  under  the  statute 
passes  to,  and  may  be  exra*clfied  by,  tbe  ad- 
ministrator with  the  will  annexed.  That  Is 
the  case  before  us,  and  tbe  deed  of  the  ad- 
ministrator with  the  will  annexed  will  be  as 
effectual  as  would  have  been  that  of  the  ex- 
ecutor If  he  had  survived." 

The  quotations  which  we  bare  made  on 
this  branch  of  the  case  clearly  express  our 
views  upon  the  subject  considered,  and  fully 
embrace  all  the  questions  remalulug  for  con- 
sideration. It  follows,  from  these  views,  tbat 
tbe  Judgment  of  tbe  district  court  is  affirmed. 
Affirmed. 

RAGAN,  a,  concurs.  lUVINE,  C,  took  DO 
part  In  the  decision. 


BIGBLOW  V.  SANFORD  et  aL 

(Supreme  Court  of  Mkhlgan.  Ftb.  12,  18M.) 

UiBJoiwDBB  or  FinriBS  —  Ettam  —'Pimuuxb-^ 
Rbhbdt  at  Law— Disootsbt. 

LFor  mlsjiHndar  of  portias  dsfandsnt, 
those  only  can  demur  who  are  Imfwopnly 

Joined. 

2.  A  bill  which  alleges  that  complainant 
conveyed  land  to  a  trustee  In  trust  to  colttvatp 
the  same,  and  yield  complainant  a  reasonnblp 
amount  of  the  usufruct,  as  rent  and  pro&tii, 
and  that  the  trustee  had  not  fulfilled  hia  trust, 
does  not  show  on  Its  face  that  the  trust  rested 
in  parol,  and  a  demurrer  on  this  ground  Ib 
properly  overruled. 

3.  One  who  forcibly  takes  possesion  of 
land  cannot  defeat  an  action  to  quiet  title 
brou^t  by  the  evicted  person,  on  tbe  ground 
tbat  the  latter  has  an  adequate  remedy  by  eject- 
ment, 

4.  A  bill  which  alleges,  as  within  the  com- 

Elainant's  own  knowledge,  a  conveyance  of  land 
T  her  in  trust  for  medlsd  porpoees,  tbit  failure 
or  the  trustee  to  ^scharge  the  trust,  and  his 
subsequent  reconveyance  of  the  laud  to  com- 
plaluant  in  recoRuition  of  the  trust,  and  the  as- 
sertion of  a  claim  to  tlie  land  by  a  jodgmmt 
creditor  of  the  trustee,  does  not  entitle  com- 
plainant to  a  discovery  respecting  the  convey- 
ances, since  these  are  matters  as  open  to  h&r  as 
to  defendant 

5.  On  special  demurrer  to  a  Mil,  where  the 
objection  uiay  be  obviated  by  simply  strikinc 
out  the  objectionable  features,  the  court  should 
give  opportunity  for  amendment,  and  it  is  error 
to  dismiis  the  bill. 

Appeal  from  circuit  court,  Gratiot  county. 
Id  chancery;  Sherman  B.  Daboll,  Judge. 

Bill  by  Ghaiiotte  Blgelow  against  Melvin 
Sanford  and  Samuel  H.  Stev^is  to  quiet  title 
to  land.  Prom  an  order  sustaining  a  de- 
murrer and  dismissing  tbe  bill,  complainant 
appeals.  Reversed. 

S.  J.  Scott,  for  appellant  Newell  Leonard. 
tor  appellees. 

McGRATH,  a  J.  This  is  an  appeal  from 
an  order  sustaining  a  demurrer,  and  dismiss- 
ing complainant's  bill.  The  bill  sets  forth 
that  complainant  was  tbe  owner  in  fee  of  cer- 
tain lands;  that,  confiding  in  the  honor  and 
integrity  of  her  brother,  Melvln  Sanford.  she. 
on  November  4,  18SS,  being  a  widow,  and 
without  any  person  to  assist  her  in  the  cul- 
tivation of  said  lands,  conveyed  tlie  some 
in  trust  to  said  Sanford,  he  "covenanting 
and  agreeing  with  your  oratrlz  to  cnltivnte 
the  same,  yielding  to  your  oratrlx  a  reason- 
able amount  of  usufruct,  as  the  rents  ana 
profits  thereof;"  that  Sanford,  "either  through 
inability  to  comply  with  the  conditions  nu- 
Aer  which  he  received  the  conveyance  of  said 
premises,  or  being  othra-wlse  moved  to  re- 
ject the  trust,  never  entered  upon  the  dis- 
charge thereof,  but  left  your  oratrlx  In  the 
sole  visible  and  actual  possession  thereof  up 
to  the  1st  day  of  May,  1892;  that  said  San- 
ford, "after  covenanting  and  agreeing  as 
afOTesald,  •  •  •  removed  from  the  nrfgh- 
borhood;"  that,  on  November  21,  188!^  she 
"commenced  proceedings  in  this  court,  against 
said  Sanford  and  cme  Samuel  H.  Stevens. 
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to  cancel  said  deed  of  trust,"  etc.;  that  tbere- 
npon  said  Sanford,  on  Februaiy  1,  1886,  con- 
veyed the  said  premises  by  warranty  deed 
to  complainant;  that  the  only  consideration 
for  Bald  conveyance  was  complainant's  equi- 
ties; that  thereupon  oomplalaant  ceased  to 
prosecute  said  proceedings;  that,  on  September 
10,  1885,  defendant  attached  said  lands  for 
A  claim  of  fOOO  against  said  Sanford,  pro- 
ceeded to  judgment,  levied  upon,  and,  on 
August  20,  1889,  sold  the  same  at  sheriffs 
sale;  that,  on  "the  1st  day  of  May,  1892, 
Stev^,  with  force  and  arms,  against  the 
peace  and  dignity  of  the  people,  and  with- 
out the  consent  of  your  oratrlx,  broke  and 
entoed  the  inclosare  of  your  oratrlx's  prem- 
ises aforesaid,  and  at  divers  times  since  then 
has  trespassed  thereon,  and  threatens  to  so 
contlQue,  to  the  disturbance  of  your  oratrlx's 
possession  and  right  of  possession,  to  her 
Irr^Hirable  injury  and  damage;"  that  the 
supposed  attachment  lien  upon  said  premises 
"was  never  perfected  by  filing  and  record- 
ing a  coi^*'  <tf  said  writ;  that  said  Stevens, 
when  he  took  out  said  writ,  well  knew  that 
sold  Sanford  held  no  beneficial  Interest  or 
estate  In  said  lands,  and  that  both  the  right  of 
possession  and  use  was  vested  In  complain- 
ant; that  the  attachment,  levy,  and  sale  cast 
a  cloud  upon  complainant's  title.  The  bill 
prays  that  defendants  may  be  required  to 
answer;  that  th^  may  "especially  answer 
and  disclose  the  nature  and  purpose  of  the 
conveyance."  dated  November  4.  1883,  "and 
of  their  several  execution  of  the  trust  as 
trustees  in  succession;"  that  defendants  ac- 
count for  any  funds  by  them  severally  re- 
ceived as  trustees;  that  the  conveyance  made 
to  Sanford  "may  be  declared  a  deed  of  trust, 
only,  and  that  the  title  thereby  conveyed  was 
not  subject  to  alienation;"  that  it  may  be 
declared  that  the  lands  conveyed  by  said 
deed  were  not  subject  to  sale  on  execution, 
in  satisfaction  of  the  Judgment  of  said  Ste- 
vens against  said  Sanford,  and  that  the 
Kale  thereof  and  conveyance  to  Stevens  "vest- 
ed no  other  or  higher  title  or  estate  than  was 
held  by  Sanford,  and  Is,  therefore,  null  and 
void,"  and  that  your  oratrlx  may  have  sdch 
other,  etc.  D^endant  Stevens  demurs. 

The  rule  that,  for  misjoinder  of  parties  de- 
fendant, those  only  can  demur  who  are  im- 
properly Joined,  (Sweet  v.  Converse,  88  Mich. 
1,  ^  N.  W.  899,)  disposes  of  one  of  the  as- 
signments. Sanford  Is,  clearly,  not  a  nec- 
essary party  complainant  The  bill  makes 
out  a  case  for  equitable  relief.  It  does  not 
necessarily  follow,  from  the  auctions  of  the 
bill,  that  the  trust  set  up  rested  In  parol, 
or  that  the  covenants  and  agreements  of  the 
grantee  were  not  recited  In  the  deed  of  con- 
veyance. The  rule  is  that,  when  a  par^ 
offers  to  show  an  agreement.  It  Is  to  be  pre- 
sumed that  he  proposes  to  prove  all  that  Is 
requisite  to  make  the  agreement  suffid^t 
In  law.  Seaman  v.  O'Hara,  29  Mich.  66.  It 
does  Vot  appear  from  the  allegations  In  fhe 
bill  that  defendant  Sanford  recognized  the 


trust,  and  reconveyed  the  property.  PattoD 
V.  Ghamberlaln.  44  Mich.  6,  5  N.  W.  1037. 

One  of  the  grounds  of  demurrer  set  up  Is 
that  "it  appears,  from  the  statements  In  said 
bUl,  that  ccMBpIalnant  has  a  complete  and  ade- 
quate remedy  at  law,"  and  it  Is  insisted  that. 
Inasmuch  as  the  bill  does  not  set  up  that  com- 
plainant Is  In  possession,  or  that  defendants 
are  not  in  possession,  the  bill  does  not  lie. 
under  the  statute,  (How.  Ann.  St  1  0626.) 
The  cause  assigned  does  not  cover  tbe  paint 
sought  to  be  made  under  It,  but  however 
that  may  be,  the  bill  alleged  possession  untu 
May,  1.  1892.  and  that  on  that  date,  de- 
fendant Stevens,  with  force  and  arms,  bnAe 
and  entered  the  premises,  etc  Conceding 
that  complainant  is  not  In  possession,  thai 
Stevens  Is,  and  that  bis  possession  Is  that  ac- 
quired as  stated,  courts  will  refuse  to  ac- 
cord to  a  possessitm  thus  acqtilred  the  ad- 
vantage which  would  naturally  accrue  from 
one  acquired  by  fair  and  peaceful  measorea. 
and  win  not  deprive  a  party,  thus  fiwdbly 
ousted,  of  a  remedy  to  which  the  possession- 
thus  wrested  from  him  entitled  blm.  Har- 
rington V.  Scott  1  Mich.  17;  Tan  Auken  v. 
Monroe,  88  Mich.  72S. 

The  auctions  of  the  UH  do  not  oitttle 
com^alnant  to  a  dlseovoT'  The  bin  sets  out 
the  purpose  of  the  CMiveysnce  to  Sanford. 
that  Sanford  never  entered  upon  tbm  dla- 
chaige  of  the  trust,  and  that,  recognising  the 
trust  be  reconveyed.  Usually,  to  entitle 
complainant  to  a  discovery,  it  must  appear 
that  the  mattov  respecting  wliich  discover  Is 
soni^t  are  not  c^n  to  complainant  but  art-^ 
necessarily  within  defmdant's  knowledge. 
Hubbard  v.  McNangbton,  48  Mich.  220,  & 
N.  W.  293.  The  facts  respecting  the  convey- 
ance are  set  out  by  complainant  as  within 
her  knowledge,  an  answer  under  oatii  Is  not 
waived,  and  the  admission  or  denial  of  the 
facts  set  up  will  serve  ewy  purpose. 

The  court  bdow  dismissed  the  bill,  but  It 
does  not  appesr  upon  what  ground.  On  sus- 
taining a  demurrer  which  goes  to  the  m«its 
of  the  whole  bill,  the  UIl  may  be  dismissed, 
but  on  allowance  of  a  special  demurrer  of 
this  nature,  where  the  obJec£ion  can  be  ob- 
viated by  simply  striking  out  the  obJectl«i- 
able  feature,  the  court  should  give  an  oppoT' 
tunlty  for  amendmoit  The  decree  of  tbe 
court  below  Is,  therefore,  reversed,  with  costs 
of  this  court  to  complaUiant  The  denmrm- 
will  be  sustained  as  to  the  prayer  for  dla- 
cov«7.  The  record  Is  remanded,  and  the 
complainant  may  apply  to  tbe  court  bdow 
for  leave  to  amoid.  The  oHik  Jostleea  con- 
curred. 


FRBBSB  V.  ARNOIi). 

(Supreme  Court  of  Michigan.   Fek  12,  iaM.> 

Rkfuvin— Bt  Tbnint  ih  Cohhoh  or  Oiuix. 

1.  A  crower  cultiTating  land  under  as 
agreement  to  divide  the  crop  with  bis  landloni 
is  entitled  to  tbe  possession  of  all  the  crop;  amt 
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where,  on  diTlslon,  the  laiidlord  hj  mistake  re- 
cetves  more  than  his  share,  the  tenant  may  re- 
plevy the  excess. 

2.  A  tenant  in  common  of  grain  may  main- 
tain lepleTln  amiost  a  cotenant  who  wnmg- 
tullj  vfthholds  plaintiffa  ahare. 

E^rrcff  to  circuit  court,  St  JoseiA  county; 
Noah  P.  LoTerldge,  Judge. 

R^erln  by  Joseph  W.  Freew  asainst  Otis 
Arnold  fttr  25  Inuhds  of  wheat  There  was 
a  Jadsment  for  idalntifl,  and  defendant 
brings  OTOr.  Affirmed. 

8.  M.  ■  Constantfne,  for  appelant  Howdl, 
Oanr  &  Barnard,  tor  app^ee. 

HOOKEB,  J.  Tte  plaintiff  was  a  cropper 
of  defendant's  land.  By  the  terms  of  his 
written  contract  the  wheat  was  to  be  divided 
at  the  machine,  the  defendant  to  receive  al- 
ternate half  bushels.  1,0S6  bushels  of  wheat 
was  divided.  By  mutual  assent  this  pro- 
vision was  not  followed,  and  a  division  was 
made  In  anotha-  way,  by  which  the  plaintlfC 
claims  tbat  the  defendant  received  PO  bushel^ 
macbbie  measure,  more  than  his  share.  He 
demanded  25  bushels,  and  was  refused, 
whaeQp<m  he  brought  replevin. 

It  was  proper  to  admit  testimony  tending 
to  show  the  method  of  dividing  the  wheat 
and  that  it  was  done  by  the  assent  of  the 
defendant  He  bad  a  right  to  Insist  upon 
division  by  altonate  half  bushels,  but  If 
he  saw  fit  to  W9lve  It  he  cannot  now  object 
It  was  also  proper  to  admit  the  testimouy 
showing  what  wheat  was  received  by  the 
plaintiff,  and  where  it  was  taken,  thereby 
laying  a  fbtmdation  for  corrobwatlcm  upon 
the  inldect  of  qnantity;  also  the  weight  of 
tbe  wheat;  to  ascstf^n  the  weight  of  the 
trasbel  by  machine  measure.  It  was  also 
competent  for  plaintiff  to  show  by  the  pur- 
cbaam  at  wheat  how  much  was  d^vered. 
It  tended  to  prove  the  amount  drawn  away 
I7  ^alntiff  on  Us  respectlTe  loads,  and,  while 
such  testimony  did  not  neoessarily  establish 
tbe  quantity  loaded,  or  exclude  the  posBlbUlty 
ftf  another  dlivoriUon  of  a  portion.  It  was  ad- 
missible by  way  of  corroboration  of  the 
plaintiff's  testimony. 

A  request  to  direct  a  verdict  for  the  de- 
foidant  was  based  upon  the  claim  that  the 
plaintiff  was  not  entitled  to  the  poss^on 
(rf  any  wheat  until  it  vbb  divided,  and.  when 
divided,  only  to  that  set  off  to  bim.  This 
land  was  let  to  him  Qp<m  his  undertaking  to 
fftrm  It  And  d^v«r  one-half  of  the  crop  to 
the  defendant  He  bad  tbe  rightful  posses- 
ston  of  all  of  tbe  wheat,  though  it  may  be 
tliat  the  defmdant  bad  title  to  his  portion. 
If  he  received  -more  than  his  half  there  is  no 
reascm  why  the  plaintiff  should  not  be  per- 
mitted to  demand  and  recover  It  A  mistake 
ooiht  not  to  divest  him  of  his  ownership  or 
right  to  assert  it  The  court  has  so  frequent- 
ly held  that  a  tenant  in  common  of  groin  may 
maintain  reiderln  sgainst  a  cotenant  who 
unlawfully  wlthhcdds  the  idalntiff's  share  as 
to  render  a  discussion  of  the  question  super- 


fluqus.  Crapo  v.  Seylxad,  86  Mich.  444^ 
Sutherland  v.  Carter,  62  Mich.  471,  18  N- 
W.  223;  Wattles  v.  Dubois,  67  Mich.  318,  34 
N.  W.  672.  Mr.  Qephart  a  miller,  testlfled 
that  ho  was  head  miller  at  tbe  Portage 
Mills,  and  that  be  had  a  clerk,  who  did 
some  of  the  weighing.  Witness  remembered 
that  plaintiff  brought  certain  wheat  there, 
but  did  not  know  where  It  came  from. 
Plaintiff  Identlfled  It  bowever.  The  witness 
was  asked  If  he  bad  the  receipts  given  for 
this  wheat  and  he  said  that  he  had  stubs; 
that  the  receipts  were  surrendered,  when 
the  wheat  was  paid  fw,  to  the  company 
which  operated  the  mills.  No  further  ex- 
planation of  the  receipts  <»*  stubs  or  their 
use  was  given,  but  we  may  assume  that 
tbe  receipts  were  given  to  the  plaintiCT  upon 
d^very  of  tbe  wheat  and  in  that  case  they 
might  be  admissive,  In  connection  with 
proof  of  the  delivery  of  wheat  as  part  of 
the  res  gestae;  and  the  same  is  true  of  the 
stubs.  We  cannot  assume  that  the  necessary 
evidence  amnecdng  them  with  the  trans- 
action was  not  glvoi.  in  the  absoice  <tf  a 
8tatem«it  that  this  was  all  of  the  evidence 
upon  the  subject 

A  point  Is  made  over  the  question  of  de- 
mand. There  Is  proof  <rf  a  demand,  but  coun- 
sel contMids  that  It  was  for  2S  bushels,  and 
that  26  bushels  was  the  qnantity  replevied. 
The  difference  can  be  accounted  toe  by  the 
differmce  In  w^ht  shown  between  tlie  nw- 
chine  and  statutory  bushd. 

A  number  of  other  questions  are  raised., 
but  after  an  examination  of  them  all,  we 
think  th^  Is  no  error  In  the  record,  and 
tluit  the  Jndgm^t  should  be  affirmed.  The 
other  Justices  omcuired. 


FLOBRSHEIM  v.  VOSBUBOB. 
(Supreme  Court  of  Michigan.  Feb.  12,  ISM.)' 

LlKITATION  or  ACTIOKB— FlBT  FaTMBHT— EVI- 

DBNOB. 

A  letter  written  by  defendant  two  years 
after  a  part  iwyment  was  alleged  to  have  been 
made,  asking  for  a  statement  of  acconnt  and 
stating  that  ne  had  paid  some  of  it,  is  admissi- 
ble on  the  questloQ  oiE  part  payment 

EJrror  to  circuit  court  St  Joseph  county; 
Noah  P.  Loveridge,  Judge. 

Assumpsit  by  Jacob  Floersbelm  against 
William  W.  Voeburgh  on  an  account  for 
goods  sold  and  delivered.  The  action  was 
begun  in  justice's  court  where  defendant  had 
judgment  On  app^  to  the  circuit  court 
there  was  a  judgment  for  plaintiff,  and  de> 
fendant  brings  error.  Affirmed 

S.  M.  Oonatantlne.  far  appellant  Howell^ 
Carr  &  Barnard,  tor  appellee- 

LONG,  J.  This  action  was  brought  in  jus- 
tice court,  and,  on  appeal  to  the  circuit,  plain- 
tiff had  verdict  and  judgment  The  account, 
as  claimed  by  the  plaintiff,  consisted  of  tw» 
items,— one  of  September  25,  1882,  for  91-'^- 
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04;  and  tbe  other  of  December  8,  18S2,  .for 
$^13.75.  A  credit  of  ?4.52  1ft  g\yen  In  Decem- 
ber. 1882.  Defendant  does  not  admit  any  of 
the  claims,  bat,  his  books  haTlng  been 
burned,  be  was  not  able  to  state  what  the  ac- 
count was.  He  pleaded  the  statute  of  limits* 
tlons.  Plaintiff,  to  bring  the  case  out  of  the 
statute,  claimed  on  tbe  trial  that  there  was 
paid  to  bim  by  defendant  on  October  23, 1880, 
tbe  sum  of  |10  on  this  account.  He  otTered 
In  evidence  a  letter  from  defendant  of  Oc< 
tober  29,  1887,  as  follows:  "Messrs.  J.  Floa-- 
shelm  &  Go.— Gentlemen:  Will  yon  please 
send  me  a  statement  of  account.  Ton  know 
I  bare  paid  some  of  It,  and  I  would  like  a 
8tatem»it."  Plaintiff  daimed  that  this  letter 
•bowed  an  amount  due  bim  on  this  account, 
and  that  the  statement  In  the  letter  related, 
not  only  to  credits  ^en  In  the  year  1882,  but 
also  to  the  |10  credit  of  1885.  This  question 
was  submitted  to  the  Jury,  and  tbey  were 
instructed  substantially  that  tbey  could  con- 
sider this  with  other  evidence,  and,  if  they 
fonnd  the  d^endant  made  the  payment  to 
plaintiff  of  the  ^0,  October  23, 1885,  to  apply 
on  the  account,  such  payment  wonld  keep 
the  account  alive,  and  entitle  plaintiff  to  re* 
cover.  This  raised  the  principal  question  in 
tbe  case.  We  think  the  court  was  not  in  er- 
ror In  letting  the  jury  consider  this  letter 
with  the  otfaM"  evidence,  as  bearing  upon  tbe 
question  of  credits.  Plaintiff  testified  posi- 
tively to  the  payment  of  the  |10  as  of  that 
date.  Defendant  doiied  the  payment,  and 
It  was  a  question  for  the  Jury  to  determine 
whether  it  was  made  or  not.  The  letter  had 
some  bearing  upon  that  subject  Some  other 
questions  are  raised,  which  we  do  not  deem 
Important  to  discuss.  We  have  examined 
the  record  carefully  and  find  no  error,  and  It 
would  not  be  profitable  to  dlsciiss  all  the  er- 
rors assigned  upon  tbe  admission  and  rejec- 
tion of  evidence.  Judgment  must  be  aiflrnied. 
Tbe  other  Justices  concurred. 


RICH  V.  PRBNOH  et  al. 
<Bi9reme  Court  of  Mich!^.   Feb.  12,  1894.) 

EZEMI-riO!IS— WUVKK— KVIDZJCGB. 

A  writing  obtained  by  the  officers  from 
a  debtor  before  execution  sale,  stating  his  con- 
sent to  tbe  sale  of  Itls  "entire  stock  of  goods 
in  charge  of  officers  on  various  executions,  the 

SrocL-eda  of  such  sale  to  be  applied  to  the  liqai- 
atioQ  of  Baid  execntions,  as  the  right  of  the 
several  claimants  may  appear;  such  sale  to  be 
private  or  public,  as  the  parties  in  interest  shall 
elect,"— ifl  evidence  of  a  waiyer  of  the  debtor's 
right  to  select  exemptions,  unless  qualified  by 
legitimate  evidence  showing  a  contrary  Inten- 
tion. 

Error  to  drcult  court,  Uonfacalm  oounly; 
Vernon  H.  Smith,  Judge. 

Trov^  by  Susannah  Rich  against  Franklin 
H.  French,  undonheriffi.  and  Charles  P. 
Rodgers,  constable.  From  a  Judgment  for 
plaintiff,  defendants  bring  errw.  Reversed. 

Ellsworth  &  Ralrden,  for  appellants.  N. 
O.  Orlswold,  for  appellee. 


HOOKER.  J.  Tbe  defendants  levied  upon 
a  stock  of  millinery  goods  belonging  to  tbe 
plaintiff,  and  advertised  them  far  sale.  No 
f^pcrtunity  was  offered  the  plaintiff  to  se- 
lect exemptions,  and  her  right  to  any  ex- 
emption was  denied  by  counsel  for  the  jodg- 
ment  creditors.  He  spoke  to  the  plaintiff 
on  one  occa^n  about  making  an  arrange- 
ment with  a  view  to  getting  the  most  poss^ 
Ue  oat  of  the  goods,  but  she  refused  to  talk 
with  him,  and  referred  bIm  to  Mr.  Hoyt,  her 
attorney.  There  Is  testimony  that  Hoyt  had 
not  been  employed  by  her  in  relation  to  this 
matter,  but  he  was  her  attorney  In  otho-  mat- 
ters, and  Interested  himself  about  this,  as 
will  appear.  The  testimony  In  relation  to 
tbe  conversation  mentioned  Is  not  disputed, 
and  Mr,  Ralrden  called  upon  Mr.  Hoyt  Id 
relation  to  tbe  matter,  and  It  was  arranged 
between  them  upon  the  day  set  for  tbe  sale 
that  the  goods  might  be  sold  In  bulk,  and 
Hoyt  prociu-ed  her  signature  to  the  follow- 
ing writing,  and  delivered  tbe  same  to  Ralr- 
den: "Greenville,  Jan.  30,  1891.  I  hn^by 
consent  to  the  sale  In  bulk  of  my  entire  stock 
of  millinery  goods,  now  in  charge  of  Officers 
French  and  Rodgers  on  various  executions 
for  the  sum  of  seven  hundred  and  fifty  dol- 
lars; tbe  proceeds  of  such  sale,  less  tbe  cost, 
to  be  applied  to  the  liquidation  of  the  said 
executions,  as  tbe  rights  of  the  several  claim- 
ants mny  appear,  so  far  as  the  said  sum  shall 
go  for  that  purirose;  such  sale  to  be  private 
or  public,  as  the  parties  In  Interest  shall  elect 
Susannah  Rich.'*  The  goods  were  thereupon 
sold  In  bulk,  at  public  sale,  for  ^65,  to  one 
William  Backus.  Subsequently  Hoyt's  firm 
brought  this  action  of  trover  against  the  offi- 
cers, French  and  Rodgers,  for  $250,  claimed 
as  exemptions,  to  which  Mrs.  Rich  Is  said 
to  be  entitled.  The  circuit  Judge  allowed  the 
Jury  to  render  a  verdict  for  tbe  plaintiff,  and 
error  is  assigned  upon  his  refusal  to  direct 
a  verdict  for  tbe  defendants.  The  appdlants 
contend  (1)  that  this  instrument,  upon  Its 
face.  Is  a  waiver  of  the  right  to  exemption; 
(2)  that  parol  evidence  Is  not  admissible  to 
vary  It;  (3)  that  there  Is  no  evidence  tend- 
ing to  show  that  it  was  not  the  plaintUTa  lii- 
tentton  to  waive  exemptions. 

There  Is  room  for  a  suspicion  that  tbe 
plaintiff's  consent  was  given  with  &  view 
to  the  purchase  of  tlie  properly  In  ber  In- 
t«*e8t,  and  that  this  plan  was  carried  out 
The  uncontradicted  evidence  shows  that  at 
the  request  of  Hoyt  Ralrden  allowed  tbe  im- 
pression to  get  out— if  he  did  not  announce 
at  the  time  of  the  sale— that  there  was  a 
question  about  exemptions,  and  this  was 
done  by  reason  of  Hojrfs  fear  that  the  goods 
would  go  for  more  than  f760,  wblch  they  to 
fact  did,  bringing  f765.  Again,  while  the 
plaintiff  stated  that  she  "was  not  at  an  con- 
cerned In  tbe  purchase  of  tbe  goods  at  that 
sale,"  this  record  does  not  show  that  sbe 
understood  that  she  had  a  right  to  exemp- 
tions, or  that  she  did  not  Intend  to  permit 
their  sale  by  the  writing.    Bat  we  cannot 
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•ay  tbat  all  of  the  evldoioft  la  returned,  and 
tbe  brief  for  counsel  for  the  appellee  asaerta 
that  It  ia  not;  hence  we  cannot  aay  that  there 
waa  no  evidence  tending  to  prove  tbe  claim 
made  on  her  behalf. 

For  the  aame  reason  we  cannot  aay  that 
the  conrt  erred  In  not  holding  the  writing 
conclnslTe  of  her  right,  imlesa  we  can  alao 
wmj  that  It  waa  not  open  to  explanation  bj 
the  snrronndlng  drcnmatancea.  The  writing, 
Bpon  Ifa  face,  la  a  (dear  waiver  of  exemption; 
and,  nnleas  qnallfied  by  evidence  tending 
to  show  a  contrary  Intention,  the  Judge 
■boQld  have  so  told  the  Jury.  Instead,  he 
■aid  that  her  consent  to  a  sale  of  her  exemp- 
tions waa  to  be  determined  firom  the  paper 
and  all  tbe  other  evidence  bearing  upon  tbe 
qneetlon.  If  thtxe  waa  evidence  that  this 
instmment  was  ivocured  by  deception  or 
fraud,  snch  Inatmction  waa  deaxly  right 
We  find  none  In  tbe  recwd,  but  cannot  say 
that  there  was  none;  the  rule  being  that  It 
will  be  presumed  tbat  there  la  evidence  to 
warrant  a  charge  nnieaa  the  contrary  is 
abown.  But  we  think  he  was  not  warrant- 
ed in  giving  the  Instruction  aaked  by  plaln- 
tUTs  counsel,  via.:  "Mr.  Blanchard:  I  aak 
the  court  to  diarg*  tbe  Jury  If  they  find  the 
facta  in  thli  case  that  the  officer  made  that 
sale  under  and  by  vlrtne  of  a  levy  on  an 
execution,  and  was  acting  under  the  advice 
and  direction  of  the  att(»iieys  for  the  plaln- 
tur  in  that  execution,  and  by  ao  doing  they 
also  find  that  Mrs.  Rich  executed  this  paper 
simply  for  the  purpose  of  facilitating  the 
•ale  for  the  benefit  of  the  creditors  and  se- 
curing  the  largest  amount,  and  in  her  mind 
having  no  refwenc*  to  exemptions,  they  could 
find  for  the  plaintiff.  Tbe  Court:  If  you 
will  add:  'And  it  was  ao  understood  by  BIr. 
French,'  It  la  law.  By  Mr.  Blanchard:  I 
consent  that  those  words  be  added."  This 
left  tbe  Jury  to  Infer  tbat  the  writing  waa 
under  no  circumstances  to  be  conaldered  a 
waiver,  unless  they  should  find  the  presence 
of  an  Intention  to  waive  her  exemptions  by 
evidence  outside  of  the  Instmment  They 
should  at  least  have  been  given  to  under- 
stand that  thla  writing  waa  evidence  of  a 
walvw  unless  contradicted  or  qualified  by 
legitimate  evidence  tending  to  break  Its  force. 
For  this  error  the  Judgment  will  be  reversed, 
and  a  new  trial  ordered.  The  other  Justices 
concurred. 


POWELL  V,  WILLIAMS. 
<8Dpreme  Conrt  of  MlcUgan.  Fek  12,  1894.) 

AMtmavn  av  AnreiiaB  ros  BBtranT  of  Cbsd* 
iTons— Dbolasatiov. 
In  aasnmpflt  by  an  assignee  for  the 
benefit  of  creditors  for  goods  sold  and  delivered 
by  the  asvlgnor,  the  declaration  should  allege 
that  the  ddrendant  Is  Indebted  to  the  assignor 
for  the  goods,  and  tiiat  the  claim  of  the  as- 
signor has  been  assigned  to  plalDtltf. 

Bhnrar  to  drcoit  court,  Wayne  county;  Oor^ 
neUos  X  Rellly,  Judge. 
v.57N.w.no.9— 66 


Assumpsit  by  John  H.  Powell,  as  assignee 
of  William  0.  Boss,  against  Thomas  H.  B. 
WUIlams.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

Frank  T.  Lodge,  toe  appellant  John  H. 
Pow^  (James  T.  Eeena,  <tf  couns^)  for  ap- 
pellee. 

HOOKBR.  J.  The  plalntlfC  brought  an  ac- 
tion to  recover  the  price  of  certain  lumber 
sold  to  the  defendant  by  William  Ross,  bas- 
ing his  rl^t  to  recover  upon  an  assignment 
tar  the  benefit  of  cvedltDrs  made  Boss  to 
Mm.  The  following  is  what  tbe  record  shorn 
about  the  pleading:  "Declaratlon:  As- 
sumpsit on  the  common  counts,  each  count 
stating  a  cause  of  action  In  fiivor  of  the 
plaintiff,  'John  H.  Pow^,  assignee'  and 
agalurt  the  defendant,  tbe  name  of  WUllam 
0.  Boss  being  nowhwe  maitloned  In  the  dee- 
lamtlon.  Amended  Declaration:  At  a  for* 
mer  trial  of  the  case  the  dedaratlon  was  twice 
amended,  as  appears  In  the  testimony  of  Wil- 
liam O.  Boas,  Infra.  For  oonrenience  the 
amendments  are  here  repeated.  Tbe  flrsi 
amendment  added  the  worda,  'John  H.  Pow- 
ell, assignee  William  0.  Rosa,  who  has  made 
an  assignment  in  £avor  of  his  creditors,  for 
and  In  behalf  of  aaid  oedlton*  idalntlff  Here* 
in.*  Upon  suggestkm  of  the  court,  the  date 
of  tbe  assignment;  March  12,  1881,  was  also 
added.  Tbe  third  amendment  added  tbe 
words:  *And  who  is  now  the  owner  and  pos- 
sessor of  all  dalms  and  demands  agalnat  the 
defendant  herein  named.'  The  foregoing  art 
all  tiie  amendments  to  the  declaratlon,  which 
still  remained  In  the  common  counts  in  the 
name  of  Powell  as  plaintiff.  Plea,  general 
lasae."  The  testimony  tended  to  show  the 
sale  of  lumber  by  Rosa  to  defendant  and  the 
balance  due  thereon,  and  also  the  assign- 
ment for  ttie-boieflt  of  creditors  from  Ross  to 
plaintiff.  All  testimony  was  taken  under  ob> 
Jection  and  exception,  and  the  court  was  re- 
quested to  take  tbe  case  from  the  Jury  on 
the  ground  of  a  variance.  Thla  declaration 
nowhere  aUeges  that  Williams,  the  defendani, 
was  Indebted  to  Boss,  or  tbat  he  waa  being 
aned  for  any  such  dalm.  It  distinctly  states 
that  the  goods  were  sold  and  d^vered  by 
the  plalntlfC,  The  amoidmaits  do  not  help 
it  In  this  particular,  for  they  merely  state 
that  ^aintlff  is  the  assignee  of  Boss  by  no. 
signment  dated  March  12,  1S81,  and  that  he 
Is  now  the  ownw  and  possessor  of  all  claims 
and  demands  agalnat  the  defendant  Had  it 
allied  that  the  defendant  was  Indebted  to 
Boss  for  goods  sold  and  delivered  by  him 
(Boss)  to  the  defendant,  and  tbat  the  claim  of 
sold  Bosa  had  been  by  him  assigned  to  the 
plalntur;  It  would  have  correctly  stated  the 
facta  which  the  i^ntiff  appeara  to  have 
been  trying  to  prove.  Pelrce  v.  Qlosterhouee, 
96  Mich.  134,  65  N.  W.  6G3.  and  cases  dted. 
See,  also.  Bamnm  t.  Stone,  27  Mich.  882. 
The  Judgment  must  be  reversed,  and  a  new 
trial  ordered.   Tbe  other  Justices  concurred. 
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OHILD  T.  EMERSON  «t  at 

(Sapreme  Conit  of  Miebigao.  Feb.  12,  1894.) 

Fatmbst— Wbav  CktNBTiTCTBt— QuvnoH  ov 
Pact. 

1.  Where  the  makers  of  notei  hare  trans- 
ferred to  the  holder  a  pateot  right  an  aa- 
signment  absolute  in  form,  the  question  wheth« 
it  WEB  meant  to  par  the  notes  or  secure  them 
la  one  of  fact:  and  a  findins  of  pajrment,  on 
conflicting  erldance,  will  not  be  alatnrbea  on 
appeal. 

2.  DefHidant  cannot  contmt  complainant'i 
right  to  relief  on  account  of  his  failure  to  per- 
form an  agreement,  which  defendant  not  oolj 
did  not  allege,  bnt  denied  1^  ImpUeation  in  bfa 
answer. 

Appeal  from  circuit  court,  Macomb  conn* 
ty,  in  chancery;  Arthm-  I*.  Oanfleld,  Judge. 

Suit  by  Putnam  H.  Child  against  Joseph 
Bmerson,  Prank  Oulver,  and  William  O.  Orit- 
tenden  to  enjoin  collection  of  certain  Jndg> 
ments.  Decree  for  complainant  Emerson 
appeals.  Affirmed. 

Bldredge  A  Splw,  for  an>^nL  O.  B. 
Angstmaii,  for  app^ee. 

GRANT,  J.  Complainant  and  his  son,  on 
January  US,  1882,  purchased  the  patent  right 
of  a  cwftain  milk  aeratw,  for  which  they 
gare  two  promissory  notes  for  $250  each,  tine 
bearing  date  January  10  and  the  other  Feth 
mary  20,  1882.  Defendant  Bmerson  pur- 
chased these  notes  before  maturity.  Emer- 
son brought  two  suits  on  these  notes,  one 
before  Justice  Kinney  and  the  other  befwe 
Justice  Fhelan,  who  occupied  adjoining  of- 
fices In  Detroit  Both  summons  were  made 
returnable  on  the  same  day.  Oomplalnants 
admit  tliat  they  were  served  with  the  sum- 
mons in  the  case  biought  before  Justice  Ph»- 
Ian,  but  assert  that  they  were  never  served 
with  the  other  summons,  and  that  they  knew 
nothing  about  it  until  about  the  time  that  the 
complainant's  lands  were  advertised  for  sale 
under  an  execution  Issued  under  the  Judg- 
ment  therein.  The  defendants  appeared  In 
the  other  suit,  and  two  adjournments  were 
had.  Upon  the  second  adJotu*nment  that 
suit  was  discontinued,  and  an  agreement 
then  entered  Into  which  Is  the  subject  of  this 
controversy.  Emerson  took  a  transcript  of 
the  Judgment  and  filed  it  in  the  circuit  court 
for  the  county  of  Macomb,  where  complain- 
ant owned  some  land.  Upon  learning  of 
these  proceedings,  complainant  filed  this  bill 
to  mjoln  the  sale  of  his  land  and  the  collec- 
tion of  the  Judgment  The  grounds  for  relief 
are  that  complainant  and  his  son  transferred 
to  defendant  the  patent  right  In  considera- 
tion that  the  two  notes  were  to  be  surrcn- 
dared  and  canceled.  Defendant  answered, 
ailing  that  he  took  the  assignment  of  the 
patent  as  otdlateral  secturlty  for  the  one  note 
for  which  he  had  brought  suit  before  Jus- 
tice Phelan. 

The  decree  to  be  ento-ed  depends  entirely 
upon  a  question  of  fact,  namely,  what  was 
the  agreement?   Con^lalnant  and  his  son 


both  teetlQ^  positively  that  the  patent  was 
conveyed  in  conalderiLtlon  of  the  payment 
of  the  notes.  Mra  Child,  complainant's  wife; 
was  present  at  a  converaatlm  between 
complainant  and  defendant  on  the  day  the 
arrangement  was  made,  and  testified  that 
she  heard  defendant  say  that  he  would  t»ine 
in  the  next  morning  with  the  two  notes,  and- 
settle  the  matter  up.  One  Wright  s  witness 
for  defendant,  testifled  on  qposaeaaiiil  nation 
that  defendant  told  him  that  he  had  ixraglrt 
it  Three  witnesses  for  complainant  testi- 
fied that  defendant  told  them  he  had  traded 
the  two  notes,  for  which  he  paid  92iSO,  far 
the  aeratcnr.  One  other  witness  testifled  that 
defendant  told  him  that  he  bought  it  Hie 
conveyance  of  the  oatent  right  was  absolate 
In  form,  and  expressed  the  conaidmition  ot 
9000.  Opposed  to  this  is  the  testimoBT  of 
defendant  and  his  wife.  The  testimony  was 
taken  in  open  court  We  see  no  reaMm 
for  reversing  the  concluslMi  rea<died  by  the 
learned  drcult  Judge  upon  this  question. 

It  Is  conceded  that  the  transcript  Judg- 
ment filed  In  the  drcntt  court  of  the  eoimty 
of  Macomb  was  Irregular  and  void. 

It  was  elicited  on  the  cross^xamlnatkm  <rf 
the  complainant  that  at  the  time  of  the  trans- 
fer defendant  agreed  to  convey  to  him  a  half 
interest  in  the  patent  for  wbldi  he  mgreeA 
to  pay  $250,  and  paid  $25  In  cash.  Defmd- 
ant  now  insists  that  comtdainant  Is  not  enti* 
tied  to  the  relief  be  asks  until  he  has  cona- 
plled  with  this  agreement  Defendant  dltf 
not  admit  this  agreement  nor  set  It  np  lu 
his  answw.  His  answer  Is  in  twX  a  denial 
of  any  such  agreem«it,  for  be  allegea  that 
the  $26  was  paid  upon  the  debt  dm  to  him: 
Bnt  this  agreement,  if  made,  was  a  matt«- 
between  complainant  and  defendant  and 
had  nothing  to  do  with  the  agreement  made 
between  the  makers  of  the  notes  and  the  de- 
fendant Decree  affirmed,  with  eosta.  nie 
other  Justices  concurred. 


TORONGO  V.  8ALLIOTTB  et  aL 
(Supreme  Court  of  Uldilgan.  Feb.  12.  18M.» 

MaSTSR  A.ITD  BSRVAIfT  — DBrSOTIVS  APPUANCKB— 

Flbidiho. 

A  declaration  alleging  that  defmdants 
had  hired  plaintiff  to  run  a  lath  machine,  rep- 
resenting it  safe,  but  failed  to  keep  it  safe  by 
providing  a  pit  and  carrier  for  refuse;  that 
plaintiff,  ander  their  order,  and  suppo^og  it 
safe,  tried  to  remove  debris  which  obstmc^d 
its  running,  and  without  negligence  on  his  part, 
bat  because  of  defendant's  failure  to  keep  a 
safe  siuce  thereunder,  bad  his  hand  caught  in 
the  machine,— is  fatally  defective,  as  not  al- 
ibiing a  custom  to  provide  such  [ut  or  carrier, 
what  means  wwe  woper  to  guard  the  ssw  while 
removing  debris,  uat  plalntiS  could  not  wtop  the 
8n^v.  ni-  that  it  was  necessarily  unsafe  to  remove 
the  debris  while  It  was  moving,  or  that  plain- 
tiff was  inexperienced,  how  long  be  had  beea 
at  said  work,  or  that  he  had  ever  told  defend- 
ants of  the  defect  or  that  they  had  f^ed  to 
instruct  him. 

Error  to  circuit  court,  Wayne  cotmty;  Oor- 
ncliua  J.  Bellly,  Judge. 
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Action  by  Joseph  Torongo  against  Alexia 
M.  Salllotte  and  William  Furguson  for  dam- 
ages for  personal  injuries.  Judgment  on  de- 
mTirrer  for  defendants  Plaintlfl  brings  er- 
ror. Affirmed. 

The  other  facts  fnllr  appear  In  the  follow- 
ing: atatemoit  by  GRANT.  J.: 

The  declaration  contains  a  single  count,  the 
material  part  of  which  reads  as  follows: 
"The  defendants  conducted  and  operated  a 
(,-t>rtain  sawmill  and  lathmlll,  and  In  the  pros- 
ecutltm  of  such  bnslness  they  required  help 
to  run  their  lath  machine,  and  Induced  this 
plaintiff  to  op^te  such  lath  machine  for 
them,  and  represented  the  same  safe,  and  of 
proper  COTstmctlon  to  be  operated  by  this 
plaintiff  with  safety;  and  plaintiff  did,  In 
pursoance  of  such  representations,  undratake 
and  operate  such  lath  machine.  And  where- 
as It  was  the  duty  of  the  defendants  to  for- 
nlah  and  maintain,  fbr  the  purpose  aforesaid, 
reasonably  safe  machinery,  and  hare  the 
same  properly  constructed  and  protected,  yet 
the  defendants,  disregarding  their  duty  in  the 
premises,  did  not  prorlde  and  maintain  the 
said  l&th  machine  or  saw  In  a  reasonably  safe 
and  properly  constructed  and  protected  con- 
dition, in  that  no  jdt  had  been  provided  for 
the  refuse  from  the  saws  of  the  machine,  and 
no  carrier  had  been  provided  to  remove  the 
sawdust  and  other  refuse.  And  It  being  nec- 
essary, In  order  to  run  such  machinery,  that 
the  shavings  and  other  refuse  matter  should 
be  removed  from  under  the  saw  of  the  lath 
machine,  the  plaintiff,  acting  under  the  or- 
ders, and  at  the  request  of  the  defendants, 
and  supposing  tbat  the  same  could  be  done 
with  safety  to  himself,  on  the  day  and  ye»r 
aforesaid,  undertook  to  remove  from  under 
such  lath  machine  sawdust  and  otfaa*  debris 
that  obstructed  the  running  of  said  machine, 
and  whUe  so  working,  without  negllgoice  on 
his  part,  and  solely  on  account  of  the  neglect 
and  failure  of  defendants  to  properly  con- 
struct and  keep  the  space  under  said  machine 
so  that  It  could  safely  be  cleaned  out,  was 
caught  by  said  machine,  and  his  band  cut, 
bruised,  and  mutilated."  The  defendants  de- 
murred that  the  dedaratlon  does  not  state  a 
caoK  of  actlML  The  demurrer  was  sustained. 

Atkinson,  Ooomv  Jk  Wlest,  tor  qpdlant 
Barbour  &  Bexford,  for  app^ees. 

GRANT,  J.,  (after  stating  the  facts.)  The 
declaration  is  fatally  defective.  It  does  not 
allege  that  It  was  customary  or  necessary  to 
provide  a  pit  for  the  reception  of  the  refuse 
and  sawdust,  or  a  carrier  to  take  it  away;  or 
how  It  was  necessary  to  protect  the  saw  so 
as  to  render  It  safe  to  remove  the  debris 
from  underneath;  or  tbat  plaintiff  could  not 
stop  the  saw  to  remove  It;  or  that  he  was  In 
the  exercise  of  due  care;  or  that  It  was  un- 
safe, by  the  exercise  of  prop»  care,  to  re- 
move the  sawdust  and  refuse  while  the  saw 
was  In  motion;  ot  that  he  was  Ineiqierlmced; 
or  how  lone  be  had  been  engaged  In  this 


work  tor  defendants;  or  that  he  had  ever 
called  the  attention  of  defendants  to  its  un- 
safe condition;  or  that  defendants  had  fiiUed 
to  Instruct  him  In  Its  use.  In  brief,  it  nei- 
ther alleges  the  eierdae  of  due  care  on  his 
part  nor  negligence  on  the  part  of  the  de- 
fendants. The  danger  was  apparent,  and  one 
of  which  he  voluntarily  assumed  the  risk. 
If  he  could  have  stopped  the  saw,  and  It  was 
dangerous  to  remove  the  refuse  while  it  was 
In  motion,  due  care  would  have  required  him 
to  do  so,  and  a  failure  to  take  this  precau- 
tion would  have  been  contributory  negli- 
gence. Judgment  afflrmed.  Tba  othw  jus- 
tices concurred. 


OULLHN  V.  DETROIT  TUG  &  WRBCKINO 
CO. 

(Supreme  Court  of  Michigan.    Feb.  12.  18&4.) 
Aonov  oir  Dishokouo  Cbec^Bau  —  Aumu- 
nox  or  Rbobift  —  Evidskos  —  WAsniLiiTr  or 

TlTLK— QCEBTION  FOB  JORT. 

L  Where,  In  an  action  on  a  dishootved 
check,  given  for  goods  sold  defendant,  the  lat- 
ter claims  that  payment  waa  stopped  becanse 
plalntUf  failed  to  famish  a  bill  of  lading  as 
agreed,  it  is  proper  to  admit  evidoice  that,  inien 
the  check  was  drawn«  there  were  no  funds  in 
the  bank  to  meet  tt 

2.  Plaintiff  gave  daftadant  a  bill  of  sale 
of  certain  posts  on  a  wrecked  schooner,  and  a 
receipt  tor  part  of  the  pric&  which  redte^ 
"As  per  B.  L..  to  be  furnished  by  me." 
in  an  action  for  the  balance  of  the  price,  that 
evidence  that  such  words  were  added  after  the 
receipt  was  signed,  and  that  no  agreonent  was 
made  to  furnish  a  bill  of  lading,  was  pn^rly 
admitted. 

&  Plaintiff  testified  that  he  told  defendant 
where  the  posts  were,  along  the  shore  near  the 
wreck,  and  that  be  woula  not  guaranty  that 
there  were  no  liens  on  them.  Bdd,  that  the 
court  properly  left  it  to  the  Jury  to  det^mine 
whether  or  not  defendant  parchaied  the  posts 
subject  to  any  lien  thtfe  might  be  on  them. 

Brror  to  circuit  court,  Wayne  county; 
Gewge  8.  Hosmw,  Judge. 

Action  by  James  H.  Cullai  against  the  De- 
troit Tug  A  Wrecking  Company  on  a  dishon- 
ored check,  drawn  by  defendant  in  favor  of 
George  Bible,  and  by  him  Indorsed  to  plain- 
tiff for  collection.  From  a  judgmmt  tar 
plaintiff,  def«idant  brings  or  or.  Affirmed. 

Moore  &  Mowe,  tor  appellant.  Dickinson, 
Thurber  A  Stevenson,  for  appellee. 

LONG,  J.  This  action  Is  to  recover  upcm 
a  $200  check,  given  by  the  defendant's  presi- 
dent, upon  the  Third  National  Bank  of  De- 
troit, to  George  Bible,  and  endorsed  for  col- 
lection to  tiie  plaintiff.  The  check  was  given 
In  part  payment  for  a  quantity  of  cedar  posts 
then  on  a  wrecked  schooner  on  the  Lake 
Huron  shore,  near  Port  BIgIn,  Ontario.  It 
was  presented  at  the  bank  for  payment,  and 
returned  dishonored  for  the  reason  that  the 
defendant  had  no  funds  there.  Mr.  Bible  was 
sworn  as  a  witness,  and  testified  that  he  met 
Mr.  Murphy,  president  of  the  defendant  com- 
pany, at  Detroit,  after  the  schoonw  was 
wre^ed,  and  ttiere  sold  the  cedar  to  Um 
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for  $300;  of  which  amoont  flOO  wu  patd 
dowD,  and  the  check  was  glyen  for  the  bal- 
ance; that,  prior  to  this  time,  negotiations 
had  been  pending  for  the  sale,  but  that  it  was 
floally  completed,  In  Detroit,  when  the  par- 
ties met.  A  bill  of  sale  was  glTen  of  the 
cedar  at  the  time  the  check  was  given;  also, 
a:  receipt  by  Bible  for  the  $100.  in  the  re- 
ctipt  ia  recited:  "As  per  B.  L.,  to  be  fur- 
nished bj  me."  It  is  contended  that,  by  the 
terms  of  this  receipt,  Bible  was  to  furnish 
a  bin  of  lading  of  the  cedar.  Bible  testified 
that  these  words  were  added  to  the  receipt 
affier  it  was  algned,  and  that  he  was  not  to 
furnish  a  bill  of  lading,  bat  that  Murphy  was 
to  take  the  cedar  as  it  was,  then,  on  the  ves- 
sel. He  further  testified:  "Murphy  asked 
me  If  I  would  agree  to  furnish  him  with  a 
bin  of  hiding.  I  said,  'No.'  He  said,  'Why? 
I  said,  'The  bill  of  lading  Is  lost;  it  went 
down  In  tbe  vessd.*  'Well,'  he  said,  'can't 
yon  get  a  duplicate?*  I  said,  *No;  when  the 
captain  and  I  left  the  vessel,  there  was  some 
feeling  between  us,  and  I  know  he  would  not 
algn  any  bill  of  lading.*  I  positively  refused 
to-  furnish  a  blU  of  lading.  'WeU,'  he  said, 
after  I  told  him  I  would  not  guaranty  any- 
aing,  <I  will  take  the  risk;  It  is  only  a  specu- 
lation, anyway.'  "  He  further  testified  thaat 
Ur.  Murphy  knew,  at  tbe  time  of  the  nego- 
tiation, that  It  was  a  wreck.  Contfniring, 
the  witness  testified:  "He  says,  *W111  you 
agree  that  the  stuft  is  there  now  7"  I  said, 
•^No;  I  won't.  Here  Is  a  card  that  I  have 
toet  got  f^m  there.'  He  asked  me  to  see  It, 
nnd  I  showed  It  to  him,  and  he  kept  It.  He 
asked  me  if  I  would  guaranty  that  his  tug 
could  get  alongside.  I  said  I  would  not 
guaranty  that;  and  then  I  had  a  captain 
waiting;  that  I  could  make  five  or  six  hun- 
dred dollars  out  of  the  whole  thing.  And  I 
says  to  him,  1  won't  guaranty  if  the  stulT 
l9  seized  or  not'  He  says,  *Do  you  know 
that  it  is  seized.'  I  says,  'I  wlU  guaranty  It 
la  not  s^edT  No.'  He  says,  *What  do  you 
mean  T  I  said,  'I  mean  just  what  I  say.' 
1  had  a  reason  for  saying  so.  And  he  says, 
'Do  you  know  that  It  is  seised  ?"  I  says,  1 
wfll  guaranty  that  I  don't  know  that  it  la 
selaed.'  I  told  him  It  was  all  strewn  altmg 
tbe  shores  and  told  him  the  points  It  was  sit- 
uated at"  The  defense  was  an  entire  fail- 
ure of  consideration,  and  defendant  intro- 
duced the  record,  showing  the  seizure  and 
sale  of  the  property  by  the  maritime  court, 
and  that  the  company  never  realized  any- 
thing from  It 

The  court  directed  the  Jury,  sabstantlaUy, 
that  there  was  an  Implied  warranty  In.  the 
sale  of  pwsonal  property,  and,  if  they  found 
there  was  nothing  said  between  the  parties 
respecting  the  title,  th^e  would  be  a  fail- 
ure of  consld^ation,  and  their  verdict  must 
be  for  the  defendant;  but,  If  they  found  that 
Bible  stated  to  Murphy  the  location  of  the 
property,  and  that  be  would  not  guaranty 
that  there  were  no  Ueaa  upon  It,  although  he 
did  not  know  the  fact  at  tbe  time,  th^  might 


infer  from  this  that  the  property  was  taken 
subject  to  the  liens  then  existing;  tliat,  If 
there  was  no  suppression  of  tiie  truth,  bat 
It  was  to  be  taken  subject  to  such  liens  as  ex- 
isted, there  was  no  failure  of  cooslderatloo, 
but  If  there  was  nothing  said  upon  the  sub- 
ject of  Hens,— if  Mr.  Murphy  was  left  to  the 
Inference  t3iat  the  property  was  free  ftom 
liens  at  the  time  of  the  purchase.— then  there 
was  a  failure  of  conalderatlon,  which  would 
form  a  perfect  defense  to  the  action.  Tbe 
jury  found  a  verdict  in  fiivor  of  tbe  plaintiff. 
Defendant's  counsel  insists,  here;  that  the 
court  orred:  (1)  In  admitting  testimony  as 
to  the  amount  defesadant  had  to  the  hank, 
when  and  after  he  gave  the  check;  (2)  in 
permitting  Mr.  Bltde  to  testify  that  the  ac- 
tual terms  of  the  sale  were  different  from 
what  purported  to  be  by  the  bill  oC  sale;  (3> 
In  charging  the  jury  that  Bible's  teBtlmony 
tended  to  show  that  he  gave  deteidant  no- 
tice of  the  lien. 

The  court  was  not  In  error  In  permitttBg 
the  plaintiff  to  show  that  defendant  did  not 
have  suffident  funds  in  the  bank  when  Mr. 
Murphy  gave  the  cAedc  One  of  the  defenaps 
set  up  was  that  payment  of  the  check  was 
stopped  by  the  drawer  before  ^eaentatiiHi, 
because  no  bill  <tf  lading  wa«  famished  as. 
defendant  claims,  was  agreed  shonid  be 
The  testbnoiiy  was  competent  aa  rebntttog 
tills  the<H7,  and  that  the  ehecb  waa  diduw- 
ored  by  reaacm  of  no  funds  being  in  the  baift 
to  meet  It  On  the  second  question,  it  waa 
shown,  by  Mr.  BlMe's  testimony,  that  tbe 
words  quoted  had  heea  added  after  signing. 
It  was  competent  to  show  this,  and  to  show 
that  no  agreement  was  made  to  furnish  a 
of  lading.  On  the  third  p<^t,  tbe  tertlroooy 
has  been  substantially  set  out.  togettier  with 
the  cha^e  of  the  court  relating  to  It  If  tbe 
testimony  of  Mr.  Bible  be  tru^  there  can  be 
no  doubt  that  Mr.  Murphy  was  boylng  aqm 
a  mere  specnlation,  and  not  rdiylng  npiA  a 
warranty  of  title,  after  b^ng  Informed  that 
Mr.  Bible  would  not  guaranty  there  were  no 
liens  upon  the  propaty.  The  testinMHiy 
shows,  at  least,  tiiat  tiie  mattw  of  liens  was 
talked  about,  and  Mr.  IBihlB  reused  to  goMt- 
anty  there  were  nme.  We  think  tbe  esse 
was  fairly  submitted  to  the  Jury.  We  find 
BO  error  In  the  record.  Jodgmoit  aflbmed. 
The  other  Justices  concorred. 


DAKE  BN6INE  MANUF*0  CO.  T.  HUB- 
LEX. 

<Snpreme  Court  of  Michigan.  Feb.  13;  18M.) 
Sals— W^aiuKTT— BuACH— EvtsBXOB— ixsnc» 

TIOSB— QnKBTton  rOE  JUBT. 

1.  Defendant  returned  to  plaintiff  an  es- 
glne  porchased  by  him,  and  told  plahtiff  tkst 
ft  used  too  much  steam,  that  It  was  not  as 
economical  as  was  represatted,  tliat  the  boBor 
was  not  bis  enouKh,  and  would  not  fnmiah  steam 
enough.  Plaintiff  then  said  that  If  defends^ 
vonld  get  a  ewtain  sixod  boUw  be  would  gsar> 
aatj  that  the  eai^ne  would  do  tiK  woik,  mad  ss 
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ecDDomlcallr  u  any  other  ensine.  Defeadaat 
bougltt  suck  boiler,  aad  ased  the  engine  urer 
elglit  months.  HM  thmt,  wkether  there  was  a 
wurantr,  end,  if  «o,  whether  defendant  relied 
on  It  in  good  mUh,  wen  qaestioiis  for  tiie  Jiut. 

2.  Dnendant  porcbaaed  of  piainttff  an  en- 
pae  ODder  a  certain  warranty.  After  trying 
it,  defendant  returned  it  as  ousatlKfactorr,  when 
the  price  was  reduced,  and  defendant  gave  bis 
notes  tlierefor.  At  this  time  plaintiff  gaT«  de- 
fendant ft  wareantj  diftering  in  terms  from 
the  first  warranty.  Held  that,  where  defendant 
claimed  damages  for  breach  of  warranty  in  an 
action  on  one  of  such  notes,  InstmctioiiB  which 
submitted  qaeMions  as  to  oreat^  of  the  first 
wairantr,  ioA  allowed  tima  to  award  dtfoid- 
•Bt  *ll«"'*gii  tor  such  brou^  wete  aEronaona 

Bmr  to  drentt  eonrt.  B«7  cgontr;  OflDEce 
P.  Gobb,  Judge. 

AcUou  b7  tbe  Dake  Bnglne  Mannfactmiiic 
Ooopanr  agaliut  Jamea  Hurley,  mrrlTlng 
partDCK  of  Harl^  Bna.,  on  a  pvami»u7 
BDt^  fat  which  rtefenrtwn*  pleaded  a  bneaoh  of 
wamntjr  of  an  onslne,  tor  wUdh  audi  note 
was  slTan,  u  a  setoff.  JTram  %  JwlffBaent 
tor  dpftnMlaat  plalntUC  tvlflia  onor.  Bo- 
Tcraed. 

Prat^  Tan  Kleedc  *  Ollbert,  (George  A. 
Parr,  of  coanael,)  Cor  appellant  T.  H.  B.  ft 
J.  a  Weadodc,  for  appellee. 

EOOEBB,  J.  The  ptelntlff  sold  an  «iglne 
and  boiler  to  the  defendant*  whldi,  proving 
tmaotisfacbory,  an  arrangement  was  made 
1^  wtiicb  the  boner  waa  recanted,  and  tbe 
price  of  tbe  engine  reduced  from  9800  to 
9547,  for  i^bSOi  ttie  defendant  gare  his  prom- 
lasory  notes,  dated  Jannary  29,  dne 
In  two,  four,  and  months,  lespecttrcly. 
The  detOndant  dalma  that,  as  a  part  of  this 
airangement,  the  plaintiff  warranted  that  the 
engine  ahoiUd  do  the  defendant's  wortc  as  ef- 
fectively and  economically  as  any  other 
glnsk  This  Is  denied  1^  tbe  plalntUI.  Tbo 
defendant  vsad  the  engine  for  a  time  In  saw- 
ing wood,  and  subsequently  rented  It  to  par- 
ttas  In  Cincinnati,  who  returned  It  to  hlm,  as 
hs  dalnu^  October  6,  1889,  In  a  worthless 
omdittam.  Meantlaie  be  bad  renewed  or 
paid  the  notes,  the  last  payment  being  made 
September  10,  1880;  making  the  amount  paid 
9347,  and  tbe  note  soed  npon  being  a  le- 
newal  for  ttu  remainder  of  the  purchase 
^loe  at  tbe  engine.  He  subsequently  sold 
the  engbie  tor  9200.  Upon  the  trial  the  de- 
fendant datmed  damages  by  way  ^  recoup* 
ment,  and  recovered  a  Judgment  for  9308.41. 
whldi  appears  to  have  been  the  difference  be- 
tween 9200,  tbe  amount  reoetTOd  from  the 
engine,  and  9947,  the  amount  be  hsd  paid, 
and  interest,  the  rerdlct,  In  effect,  gMng  to 
tbe  plaintiff  9200;  for  the  engine. 

Tbe  plaintiff  eomplataiB  of  ttie  refusal  of 
flie  Judge  to  direct  a  verdict  In  Us  favor  np- 
OB  the  ground  that  no  warranty  was  Aown, 
claiming  that  flie  language,  had  it  been  used 
aaasssrted  bj  the  defendant,  was  hot  tlie 
pawssion  of  an  oplalon.  The  testimony  oC 
tbe  plslntUt  npon  tbe  subject  was  as  follows: 
*T  t(dd  Urn  that  I  dldnt  like  tbe  engla&  It 
nssd  tno  mneh  steam.   It  was  not  as  oeo* 


nomieal  as  waa  represented  to  me.  And  "then 
I  says:  fThat  htiOa  In  particular;  I  dent 
like  tbe  boiler.  It  Isn't  big  enough.  It  won^ 
furnish  steam  fOr  that  en^e.  We  had  tried 
It,  and  found  out  that  It  would  not*  And 
then  he  said  to  me,  If  I  would  get  a  boiler,— 
a  certain  daed  boiler,— that  he  would  guaran- 
ty that  engine  would  do  the  woik,  and  as 
eoonomtcal  aa  any  other  eivlne.'*  It  is  qon- 
tended  that  the  fOree  of  ibia  alleged  warran- 
ty Is  lost,  because  the  defendant  knew  that 
the  engine  would  not  wo^  as  economically 
as  othors,  and  could  not  have  relied  upon 
ttie  undertaking  that  It  should.  We  are  un- 
able to  say  that  is  estabUahed.  The  defend- 
ant says  that  he  knew  when  Mr.  Galrnes 
came,  as  well  as  be  did  afterwards,  lhat  It 
would  not  work  and  do  the  woik.  Still  he 
was  willing  to  buy  another  boiler,  and  con- 
dnne  Its  me,  and  dtd  so.  WheQier  this  was 
dme  In  reUanoe  npon  on  nndwtaklng  that 
the  engine  should  work,  as  Ss  dalmed  by  de- 
fendant's counsd,  or  with  the  design  of  keep- 
Ing  the  engine,  and  ndng  the  allied  warrant 
ty.  nptm  wbldi  he  did  not  rdy,  as  a  siAter^ 
fnge  to  avoid  payment  are  pertinent  iptm- 
tlons  for  the  Jury,  to  be  determined  by  the 
light  sflbtded  by  his  subeequoit  conduct 
We  think  tiiat  the  court  was  not  in  error  ta 
leaving  tbe  amotion  et  recoupment  to  the 
Jury. 

It  appears  flmt  of  the  9547,  Uie  contract 
vrlce  of  the  oiglne,  9347  had  been  paid. 
The  defendant  was  allowed  to  recover  this 
sum  of  9847  and  Interest  less  9200  and  inter* 
est  received  upon  a  sale  of  the  engine.  I^ls 
was  apparently  npon  the  theory  that  the  en- 
^e  was  worthless,  and  that  tbe  defendant 
Aotdd  not  be  required  to  pay  anything  for 
It  We  cannot  review  the  action  of  the  Jury 
npon  this  subject,  but  think  ttiat  they  should 
hare  been  allowed  to  take  Into  consideration 
ttM  amount  of  rent  received  from  the  en^ne. 
The  en^e  was  need  by  the  defendant  only 
Cm-  sawing  wood,  after  he  recelTed  ft  tbe  sec- 
ond time.  It  Is  said  that  It  was  extravagant 
In  the  use  oi  steam,  bnt  payments  were  made 
upon  It  nntn  September  10th,  and  it  waa  not 
untU  Octobw  6th,  sfter  It  had  been  returned 
from  (^dnnati  in  bad  conation,  that  fur- 
ther payment  was  refused.  What  figure  was 
cut  by  Its  nse  in  Cincinnati,  and  Its  condition 
on  its  return,  we  do  not  know;  but  If  the 
proof  Justified  the  Jury  In  saying  that  the 
defendant  received  no  benefit  from  the  nse 
made  of  the  engine  by  him  In  bis  work,  th^ 
should  have  bad  the  opportunity  of  consider- 
ing the  amount  received  by  Mm  for  the  rental 
of  the  engine,  If  tbe  amount  was  shown.  Er- 
ror Is  alleged  npon  tbe  exclusion  of  such  evi- 
dence bnt  onr  sttentlon  Is  not  called  to  any 
SKceptlon  npon  this  point  1^  dtlng  the  rec- 
ord, which  should  alwayn  be  done,  unless  ex- 
ceptions are  Indexed  under  the  rule.  We 
have  be^  miaMe  to  find  it  in  the  a>08s-ex- 
amlnatioa  of  the  defendant  where  it  is  said 
to  be.  Tbe  same  may  be  said  about  tbe  erl- 
denoe  npon  the  avbjeet  of  the  price  recrired 
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for  the  engine.  So  far  as  we  are  able  to  dis- 
cover, this  testimony  came  In  wltbout  objec- 
tion, and  there  ts  no  enor  alleged  upon  its 
Introduction. 

There  is  no  force  In  the  assignment  that 
the  court  assumed  9200  to  be  the  amount  for 
which  the  engine  sold.  He  stated  that  to  be 
the  plalntUTs  claim,  but  expressed  no  opinion 
himsdf,  and  he  expressly  stated  to  the  Jury 
that  it  was  the  actual  Talue  of  the  engine, 
and  not  the  price  received,  that  should  be 
considered.  He  did  not  even  say  that  the 
price  received  was  evidence  of  the  value. 

The  Jury  was  directed  to  compute  interest 
on  $347  from  date  of  payment  to  time  of 
trlaL  It  is  contended  that  It  should  have 
been  computed  upon  $147  only,  after  the  $200 
was  received.  This  is  perhaps  true,  but,  as 
the  Jury  was  directed  to  set  It  olt  against  the 
amount  of  the  note  sued  upon  and  Interest, 
the  result  is  the  same  as  though  the  other 
course  had  been  taken.  To  make  it  more 
plain:  The  contract  price  was  $547  and  in- 
terest Defendant  claimed  damage  to  the 
amount  paid,  $347,  and  int^cst.  This  leaves 
$200  and  Interest,  which  defendant  was  will- 
ing to  pay.  As  he  had  paid  $347,  the  de- 
duction of  the  $200  and  Interest  from  the 
$347  and  Interest  would  show  the  balance 
due,  upon  defendant's  theory.  The  dealings 
with  Armitage  and  Caimes  were  within  thdr 
authority,  and  testimony  In  relation  thereto 
was  propes-ly  admitted.  We  ttiink  that  the 
charge  Im  open  to  criticism  under  the  thirteenth 
assignment  of  mxnr.  The  court  had  Instructed 
the  Jury  as  follows:  "But  the  defendant 
comes  in  now  with  the  plea,  and  says  that 
the  note  was  a  renewal  of  a  note,— not  the 
Immediate  renewal,  but.  aftw  several  renew- 
als, it  was  the  last  of  the  series  of  renewals 
of  that  note  that  was  given  In  part  payment 
of  the  engine  that  we  have  heard  so  much 
alwut,  and  ttiat  the  bargain  about  the 
glne  was  this:  That  It  should  be  perfect  in 
evoT  way,  that  it  should  be  of  about  as 
much  or  more  capacity,  and  use  less  fuel, 
than  another  make  of  hoisting  engine  of 
equal  or  similar  power;  and  that  the  note, 
and  all  the  previous  notes  that  he  gave  and 
has  paid,  were  given  to  reliance  upon  that 
warranty  of  the  perfection,  economy,  and 
capacity  of  the  engine.  In  other  words,  that 
he  would  not  have  given  the  notes  If  they 
had  not  made  him  that  warranty,  and  be 
had  not  relied  upon  it;  and  that  the  war- 
ranty proved  to  be  false;  that  the  machine 
was  not  perfect;  would  not  do  as  much 
work  as  other  engines  of  the  same  hoisting 
power;  that  the  drums  were  not  propo'ly 
constructed;  that  It  did  not  work  economic- 
ally, and  that  to  do  a  reasonable  amount  of 
work  it  would  require  three  times  as  much 
fuel  OS  other  engines;  that  to  do  any  work 
It  would  use  an  extravagant  amount  of  fuel; 
and  1  that,  after  It  had  been  sent  back  to 
Grand  Haven,  and  overhauled  by  the  plains 
tiff,  It  was  worse  than  It  was  before,  and 
reidly  worth  UtUe  or  nothing,— not  worth  as 


much  as  It  actoally  was  before  Bo  that,  la- 
stead  of  being  indebted  to  the  plaintlir  for 
the  balance  of  the  purchase  price,  wlii<^  Ii 
represented  by  this  note,  he  says  that  he  hai 
a  claim  on  them  for  a  part  of  the  money  that 
he  actually  paid  them;  that  Is,  he  has  a  claim 
against  them  for  the  breach  of  their  contract 
of  warranty  for  damages,  which  claim  more 
than  equals  the  amount  of  this  note.  Th^e 
Is  the  claim  which  the  defendant,  Mr.  Hur- 
ley, in  the  first  place,  set  up  as  hla  defense 
against  the  dalm  made  by  the  plalntifl  lo 
this  suit,  dalmlzig  a  right  to  have  bis  dam- 
ages assessed,  and  whatever  amount  shall  be 
found  due  to  him  set  against  the  amount 
which  the  note  called  for,  and  let  the  Tordlct 
be  for  the  balance,  one  way  or  the  other; 
the  defendant,  of  course,  claiming  that  would 
be  In  his  favor.  Now,  having  set  up  that 
claim,  it  belongs  to  the  defendant  to  prove  it, 
if  he  can;  to  prove  it,  before  he  f:aii  have  a 
verdict"  It  appeared  upon  the  trial  that 
at  the  time  the  engine  was  contracted  for 
there  wore  representations,  and  perhaps  un- 
dertakings, by  the  plaintiff  In  respect  to  the 
engine,  not  covered  by  the  second;  and  In 
fact  there  was  evidence  that  It  was  not  to  be 
accepted  unless  it  proved  satisfactory;  and  It 
was  not  accepted  under  the  first  bargain, 
but  a  new  one  was  made.  This  new  under- 
taking supplanted  the  old,  and  It  was  that 
the  engine  should  do  defendant's  work,  and 
as  economically  as  any  other.  The  Jury 
should  not  have  been  allowed  to  award  dam- 
ages, because  the  engine  "was  not  perfect  in 
every  way,"  or  for  the  reason  that  U  did 
not  "have  more  capacity,  and  use  less  fuel, 
than  another  make  of  hoisting  engine  of  sIiD' 
liar  power,"  or  that  "the  dnuns  wwe  not 
properly  constructed." 

The  court  Instructed  the  Jury  further  as 
follows  in  response  to  a  suggestion  of  conn- 
sel:  "filr.  Weadock:  Thore  is  one  or  two  sng- 
gestions  I  would  Uke  to  make:  Birst  The  re- 
quest to  the  court  to  charge— which  I  think 
the  court  has  Intended  to  charge— that  the 
use  of  more  than  the  wdlnaiy  amount  of  fad 
would  be  a  defect  In  yonr  charge  you  de- 
fined it  to  be  a  defect  That  mij^t  be  consid- 
wed  to  be  a  defect  That  might  be  consideicd 
to  be  a  defect  In  the  makfr-qp  of  the  machine. 
Second.  As  to  the  second  warranty,  jou  left 
the  question  as  to  whether  there  was  a  mc- 
ond  warranty  to  the  Jury.  Uptm  the  ques- 
tion of  a  second  warranty,  the  testtmony  of 
not  only  Mr.  Hurley,  but  of  Mr.  Armitage. 
that  Mr.  Caimes  told  him  that  he  had  made 
one,— there  is  no  disputing  that  And  as  to 
the  signing  of  the  note  the  testimony  is  that 
the  note  reached  there  befwe  the  2d  pf 
October.  The  Oourt:  Gentlem«,  what  X 
have  said  to  you  about  the  effect  of  making 
a  warranty,  and  the  breadi  of  the  warranty, 
I  Intend  to  ap^  to  any  warranty  you  find 
is  shown  by  the  testtmony,  and  to  any  breach 
of  It  I  don't  want  to  Im  mlsnnderBtood 
about  this  mattOT  of  fuel.  That  is  one  of  the 
substantial  tiling  tbat  tiM  drfeadant  oom- 
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^plained  o^— that  It  OMd  sacb  a  Tery  large 
amonnt  of  fael  in  excess  of  that  which  en- 
gines tjt  that  kind  oug:ht  to  use  that  It  great- 
ly reduced  Its  ralne.  Of  conrse,  I  don't  know 
•wliethar  70a  will  believe  any  of  tt,  or  how 
much  you  will  believe  of  it,  but  that  Is  a  sub- 
«tantial  defect  in  the  engine,  which  would  go 
•to  reduce  its  Taloe,  and  that  is  what  I  meant 
to  say  to  you;  that  Is,  that  is  one  of  the  de- 
■fectB."  From  this  the  Jory  may  hare  tlioaght 
the  wlwde  subject  from  the  first  negotiation 
'Was  open  to  their  omdderatlon,  wbaa  they 
should  hare  been  told  that  the  damagea  rs* 
-coreraUe  were  those  only  which  were  cov- 
-ered  by  the  last  undertaking.  The  jndgmoit 
.must  be  rermed,  and  a  new  trial  ordered. 
The  othw  Justtees  concucred. 


HAINBS  T.  BOARD  OF  SUP'RS  OF  SAG- 
INAW OOUNTI. 
-iSapnme  Ooort  of  IfieUgaa.    Feb.  12,  18M.) 

MANUMDB— FlKDIHaS  BT  ClBOOlT  CoOBT^Er- 
TEOT. 

On  petition  for  mandamus,  where  the  sn- 

4)reme  court  haa  referred  the  canae  to  the  dr> 
cuit  court  to  ascertain  and  determine  the  qaes- 
tioDs  of  fact,  and  it  appears  from  an  examinsr 
tion  of  briefs  of  connsel,  and  the  jadgments  of 
the  circuit  court,  and  the  record  presented,  tliat 
the  court  reached  the  correct  cooclusion,  a  de- 
cree must  be  entered  in  accordance  therewith. 

Petlti(m  tiy  Levi  Haines  for  mandamus  to 
compcA  the  board  of  snpenrlsws  of  Si^naw 
county  to  allow  the  township  of  Thomas- 
-town  a  credit  for  $1,830.48,  and  to  prorlde 
for  the  payment  thereof.   Petition  granted. 

Fw  former  r^ort,  see  40  N.  W.  810. 

Hanchett,  Stark  ft  Hanchett,  for  relator. 
lAwsoa  a  ^Iden,  (O.  W.  Davis,  of  connset,) 
•for  rsspondeot 

LONG,  J.  This  is  a  petition  for  manda- 
mus, and  was  in  this  court  In  the  Jnne  term 
of  1891.  and  reported  in  87  Mlcb.  237.  48 
N.  W.  310.    An  order  was  then  entered,  re- 

;ferring  the  cause  to  the  circuit  court  for  the 
county  of  Saginaw  to  ascertain  and  det^ 
mine  the  following  queetlons  of  fact:  (1) 
Whether  the  county  of  Saginaw  charged  the 
township  of  Thomastown  any  sum  for  losses 
sustained  by  tb»  state  arising  under  section 
124  of  Act  No.  169  of  the  I^ws  of  18C9,  and, 
tf  said  sums  w«-e  charged,  the  dates  and 
amounts  so  charged.  Whether  said  town- 
■blp  of  Thomastown  paid  to  said  county  of 
Saginaw  said  sums  so  charged  to  It,  or  any 
part  thweof,  and.  If  so,  when  and  what 

.amounts,  and  In  what  manner.  (3)  Whether 
tbe  county  of  Saginaw  haa  erer  repaid  to 
a^d  township  of  nramastown  said  sums  so 

.paid  by  It,  (the  township  of  Thomastown,) 
or  any  part  thereof.  That  court  has  certlfled 
back  tbe  findings  np<m  these  questions  as  fol- 
lows: (1)  That  the  connty  of  Saginaw  did 
duuge  tiie  township  of  Thomastown  certain 

-sums  arising  under  said  section,  to  the 
amount  (tf  $3,014.35,  and  that  there  was  cred- 


ited back  to  the  township  by  the  connty  $1,- 
183.87,  leaving  a  balance  now  due  to  the 
township  from  the  county  of  $1,830.^  (2) 
Hie  court  repwts  that  the  township  of  Thom- 
astown did  pay  to  the  county  of  Saginaw 
sncb  amount  out  of  tbe  credits  which  It  had 
with  said  county,  and  also  by  reason  of  the 
delinquent  tax  returns,  and  that  all  of  said 
sums  were  so  paid  to  the  county  prior  to  Jan- 
nary  1,  1877;  that  said  amounts  w»e  paid 
by  being  charged  upon  the  debit  side  of  the 
account  ot  said  township,  witti  the  amonut 
deducted  from  the  credit  side  of  the  account, 
to  the  same  manner  that  said  county  taxes 
and  other  matton  charged  to  said  township 
were  paid;  tliat  sidd  charges  for  losses  un- 
der Act  No.  169  were  recognized  as  proper 
charges  by  the  township  authorities  as  late  as 
the  year  1873,  by  the  township  raising  taxes 
to  pay  balances  due  the  connty.  (8)  The  coxu-t 
r^KMTts  that  the  county  has  not  repaid  said 
sum  of  $1,830.48,  or  any  part  thereof.  Up- 
on the  hearing  In  the  court  bdow,  couns^  for 
respondent  submitted  ofbee  questions  of  fact 
to  be  found  by  the  court,  which,  it  was  claim- 
ed, would  reduce  by  set-off  the  amount  claim- 
ed by  toe  township.  The  court  took  these 
questions  toto  coosldoration,  and,  after  a 
careful  ezamlnatlou  of  them,  has  reported 
back  to  this  court.  In  snbstence,  tliat  he  finds 
nothing  in  these  questions  which  should  re- 
duce toe  amount  owing  by  tbe  county  to  the 
township.  It  would  be  of  little  avail  to  go 
over,  to  detell,  the  rorious  items  of  account 
which  entered  Into  this  controversy,  or  the 
reason  given  by  the  court  below  which  moved 
lilm  to  the  conclusion  reached.  After  a  care- 
ful reading  of  the  briefs  of  connsel  and  find- 
ings of  tbe  court  and  toe  reccffd  preerated, 
we  are  of  the  opinion  that  toe  court  below 
reached  the  correct  conclusion;  and  toe  writ 
of  mandamus  must  Issue  as  prayed,  wlto 
coste  to  toe  relator.  The  othw  Justices  con- 
curred. 


SANBOBN  V.  DETROIT,  B.  a  ft  A.  B.  CO. 
(Supreme  Court  of  Michigan.    Feb.  14,  1894.) 

ACOIDBST  AT  RaILHOAD  CkOSSIKU — EVIDBRCI — 

Rkmarkh  of  ConrfSBL. 

1.  In  an  action  for  Injuries  at  a  railroad 
crossing,  witnesses  at  work  some  distance 
away,  who  have  testified  that  they  heard  no 
signals,  cannot  testify  toat  on  the  utemoon  of 
tbe  acdttent  they  tolked  about  the  fact  whether 
or  not  the  ^gnals  had  been  given,  to  show  that 
their  attention  liad  been  called  to  toeir  absence. 

2.  When  an  objection  to  a  question  wheto- 
er  toere  had  been  talk  about  the  giving  of  sig- 
nals among  the  workmen  has  been  sustained,  it 
is  not  error  to  t>ermit  counsel  to  state  that  toe 
pnrDDse  of  toe  <^er  was  to  show  that  to*  at- 
twnon  of  the  witnsnes  had  been  called  to  the 
&ct  whetoer  tx  not  toe  signals  were  given. 
Grant  and  Long,  JX,  dissenting. 

8.  A  witness .  at  work  three-quarters  of  a 
mile  from  toe  crossing,  who  tettlfles  that  he 
heard  toe  whistle  every  day  preTioualy,  and 
that  on  toe  day  of  the  accident  toe  wind  was 
blowing  in  his  direction  from  the  crossing,  may 
testify  toat  no  signally  which  lie  heard,  were 
given  on  toe  day  of  toe  accident.  Grant  and 
Lonib  jJ'i  dissenting. 
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Error  to  circuit  ooart.  Alpoia  eonnty;  TTO- 

Uam  H.  Simpson,  Jodge. 

Action  by  Alonzo  Sanborn  against  the  De- 
troit, Bay  City  &  Alpena  Railroad  Company 
for  personal  Injuries  sustained  at  a  private 
crossing.  There  was  a  Judgmoit  for  plaintiff 
in  the  sum  or  f5,000,  and  defttidant  brings 
error.  Affirmed. 

A.  M.  Henrr,  (James  McNamara,  John  At- 
kinson, and  Wm.  L.  Carpenter,  of  counsel.) 
for  appellant  3.  D.  TurnbuU,  (Frank  Em- 
enxikt  of  counseU  for  appellee. 

GRANT,  J.  The  facts  in  this  casa  wUl  be 
ftmnd  folly  stated  in  9l  lUcb.  639.  62  N.  W. 
168.  No  claim  Is  made  by  the  defendant's 
counsel  that  the  record  dlffa-s  ttom  tbe  for- 
mer one,  while  the  only  difference  claimed 
by  plaintiff's  cunnsd  mppean  In  Us  brief  In 
the  foUowliw  language:  "It  appeared  from 
the  other  record  that  one  or  two  minatee 
elapsed  from  the  time  of  looking  and  listen- 
ing and  going  upon  the  tia^  It  will  be 
seen  by  this  record  that  It  does  not  appear 
Oat  any  time,  to  speak  of,  elapsed  from  tbm 
time  plaintiff  went  In  front  of  hwses,  and 
looked  and  Usteoed,  and  driving  upon  the 
trade"  The  majority  apiniim  then  filed  is 
the  settled  law  of  the  case,  and  cannot  now 
be  reopened.  The  majority  opinion  did  not 
discuss  the  qnestloa  of  the  eontribnbny  neg> 
ligence  oC  the  plaintiff,  while  the  nUiiority 
(pinion  held  that  the  plaintiff's  own  negli- 
gence was  a  bar  to  his  recovery.  It  Is  un- 
necessary to  discuss  It  now,  as  tlie  majority 
of  the  court  Is  of  the  oi^on  that  the  ques> 
tim  was  me  for  the  jury.  It  ranalns,  there> 
fwe,  to  diacnss  and  determine  arm  raised 
upon  the  new  trial,  and  not  then  before  tbe 
court: 

1.  One  Nlta,  a  witness  Cor  the  plaintifl 
teatlBed  tiiat  at  the  time  of  the  acddent 
he  was  working  In  the  woods,  about  26  rods 
from  the  railroad;  that  the  land  betweoi  him 
and  Beck's  crossing  was  covered  with  Jadfc 
pines;  that  he  was  In  a  poidtlon  to  hear  sig- 
nals at  the  crossing;  and  that  "defendant 
gave  no  slimal  by  ringing  the  bell  or  toot- 
ing the  whistle.**  Plaintiff's  connsel  tbvo. 
aslced  the  following  question:  "State  to  the 
Jury  If,  some  time  Immediately  after  this  In- 
jury had  taken  place,  whetha-  thls  nmttw— 
whether  the  fact  of  whetbo"  they  bad  glv«t 
slguuls  at  tUs  crossing— was  talked  over 
among  the  men  that  were  there  that  day." 
This  was  objected  to  as  incompetent,  and 
the  objection  sustained.  Plalnturs  counsel 
then  said:  "What  X  offer  to  show  Is  this-'* 
Defendant's  eoonsd  Interrupted,  and  (AJect 
ed  to  any  statement  of  what  he  proposed  to 
prove,  as  Incompetrat  The  court  overruled 
the  objection,  and  counsel  then  stated  that 
he  **off««d  to  show  that  it  was  talked  cmt 
among  the  men  that  afternoon,  after  Sanbtnn 
got  hurt,  and  their  attention  called  to  1^— 
as  to  tbe  facts  whether  this  whistle  was 
blown  or  bett  sounded  at  Beck's  crossing." 


The  purport  of  the  question  was  perfectly 
plain.  No  statement  was  necessary  to 
lighten  the  court  as  to  Its  competency. 
Plaintiff  should  have  rested  upon  the  ruling. 
Turner  v.  Foundry  Co..  (Mich.)  56  N.  W.  356w 
When  counsel  make  such  a  statement,  the 
plain  inference  Is  that  he  knows  that  he  can 
sustain  the  offer  by  proof.  Such  (Men,  if 
not  made  for  the  purpose  <tf  buSuendng  the 
jury,  certainly  have  that  tendency;  and  we 
cannot  say,  in  this  case,  that  they  are  error 
without  prejudice,  mie  testimony  uttereA 
was  wholly  incompetent  The  law  does  not 
pwmit  a  party  to  strengthen  the  testimony 
of  his  witness  to  a  transaction  by  showing 
that  he  talked  It  over  with  others  after  the 
transaction  took  place. 

2.  One  John  Chapman,  a  witness  for  the 
plaintiff,  was  working  about  25  rods  further 
from  Beta's  crossing  tiian  the  place  of  the 
aoddent  He  testUled  that  he  hod  been 
working  there  about  three  we^s;  knew  the 
location  of  Beck*s  Grossing,  about  three^oar- 
ters  of  4  mile  above;  the  day  was  stormy,— 
snowing  and  blowing;  and  that  he  heard  tiie 
tndns  whistle  every  day  at  Beta's  CHMnlng. 
He  was  thai  asked  the  following  question: 
"State  whether,  at  this  time— Uie  train  that 
hurt  Sanborur-whether  It  gave  any  signals, 
80  that  th^  could  be  heard  by  yon  at  tiie 
croering,  or  not"  Objection  was  made  that 
it  was  incompetent,  but  the  court  overruled 
the  ol^eetloa,  and  d^aidant  excited.  The 
wind  was  blowing  across  the  tra<±  from  the 
northwest  The  testimony  does  not  dladose 
whether  Chapman  was  In  tbe  path  of  the 
wind  coming  from  the  crossing.  If  he  was 
working  28  rods  further  ttom  the  crossing.  In 
a  direct  line,  than  was  plaintiff,  be  could  not 
well  have  been  la  its  path.  S»  bod  not 
diown  that  he  had  heard  any  rignals  at  this 
crossing  under  the  same  conditions  that  ex- 
isted at  the  time  of  the  aciddent  His  i^n- 
ton,  therefor^  that  the  signals  could  have 
beoL  heard  by  him,  if  given,  Is  InoHnpetent 
But  had  It  appeared  that  he  had  heard  the 
signals  before,  und^  similar  drcnnutancee 
his  opinion  tbat  he  could  have  heard  them 
on  that  occasion  would  be  Incompetent  His 
testimony,  under  such  circumstances,  that  he 
heard  no  signals,  would.  In  my  judgmoit 
have  no  probative  force  to  prove  tbat  the 
stetotory  aignale  wore  not  given.  He  did 
not  testify  that  he  was  llsteidng  or  paying 
any  attention  whatever,  or  in  what  woA 
he  was  engaged,  or  bow  much  noise  tt  made. 
at  whether  there  wca«  any  obstructions  to 
prevent  the  passage  of  sounds.  Is  it  reuon- 
able  to  hold  Uiat  such  testimony  Is  evidence 
of  the  material  fact  to  be  proved  In  ordv  to 
sustain  a  recovery?  It  seems  to  me  a  rea- 
sonable and  Just  rule  fluit  thoe  is  do  pre- 
sumption tiiat  a  signal  was  not  given  from 
the  fact  that  one  did  not  hear  It,  wtthout 
showing  that  his  drcumstances  and  surround- 
ings  were  such  as  to  biduce  a  reasraaUe  In- 
taaice  that  he  would  have  heard  It,  If  giv- 
en, and  that,  what  objection  Is  mad^  It  Is 


Digitized  by 


HIch.) 


bAKBORN  V.  D£TBOIT.  B.  O.  A  A.  B.  OO. 


1049 


tbe  Oatj  <ft  the  putf  offering  the  testimonj 
to  show  mcb  drcmnstaneeB  and  ■orround- 
ingB.  It  1«  a  matter  ist  commoa  cqMxtenm 
that  peraona  do  not  idwaye  bear  dutomacy 
sonnda,  when  th^  are  paying  no  attention. 
It  is  the  flieorr  of  plaintiff  that,  with  noth- 
ing to  interrnpt  his  hearing  except  the  mow 
and  tt»  wind,  and  while  listening  intntir, 
he  eonld  not  liear  the  sound  of  the  approach- 
ing  train  alsuwt  Immediately  before  It  struck 
him.  Tet  flie  Jury  Is  permitted  to  find  from 
this  testlmoQj'  of  Chapman,  who  was  at  work 
tfaree-qnarten  of  a  mile  or  more  distant,  that 
be  could  have  heard  the  slgnala,  if  given,  and 
that  the  fact  that  he  did  not  hMr  Oiem  Is  evi- 
dence that  ttex  were  not  given.  We  think 
the  question  should  have  been  excluded. 
This  rullog  covers  other  testimony  of  a  alm- 
Har  character.  In  Menard  v.  Railroad  Co., 
160  Bflaas.  887,  28  N.  B.  214,  the  negligence 
alleged  was  the  falhire  to  ring  the  bell,  and 
the  testtmony  was  of  a  stmllar  diaracter. 
The  court  said:  "Certalnir,  all  that  a  wit- 
ness conld  say,  tn  such  a  case,  when  called 
upon  to  prove  that  a  bell  was  not  nmg,  la 
that  he  did  not  hear  It  Sncb  a  statement, 
with  no  accompanying  facts,  is  merely  nega- 
tive, and  of  DO  real  value  as  evidence.  But 
attending  ctrcomatanees  may  be  shown, 
which  make  the  statement  strong  affirmative 
evidence;"  In  a  recent  case  in  the  same 
ooort,  dedded  last  June,  the  plaintiff  relied 
on  the  testUttony  of  two  men  working  near 
the  cros^g,  one  of  whom  testified  tiiat  be 
did  not  hear  any  bell,  adding  tiiat  he  noticed 
nothing  about  the  bell  at  the  time;  and  the 
other,  that  he  did  not  hear  any  bell.  The 
court,  bi  deciding  the  case^  said:  "If  thdr 
situation  and  occupation  had  been  such  that 
naturally  they  would  have  observed  whether 
Qm  bcOl  was  or  was  not  rung,  then  the  ta.ct 
ttut  one  w  both  of  them  said  be  did  not  hear 
It  rang  woiOd  be  evfd^ice  tending  to  Show 
that  tt  was  not  rung.  But  the  testimony  does 
not  disclose  such  a  state  of  tblnge.  On  the 
contrary,  both  witnesses  had  their  attention 
engrossed  by  the  building  of  tbe  fence,  and 
neither  was  Interested,  for  any  reason,  In  the 
approach  of  the  train.  To  say  that  one  did 
not  hear,  when  there  was  not  only  no  rea- 
son why  he  should  hear,  but,  from  his  occu- 
pation, reascm  why  be  should  not  hear,  is 
v«7  little.  If  at  all,  stronger  ttinn  to  say  one 
does  not  remember  to  have  heard."  Hnbbnrd 
V.  RaUroad  Co.,  34  N.  E.  409.  In  the  recent 
case  of  Horn  v.Ballroad  Co.,4  C.  a  A.  846.04 
Fed.  801,  this  precise  question  was  before 
the  court;  Circuit  Judges  Jackson  and  Taft 
and  District  Judge  Swan  sitting  in  the  case. 
Several  witnesses  had  testified  positlTely  that 
they  heard  the  whistle  sounded.  Negative 
tc«timony  was  then  introduced,  of  the  same 
character  as  that  In  the  present  case.  In 
rendering  the  4^1nlon,  the  court  say:  "Ia 
the  very  nature  of  things,  their  affirmative 
testimony  that  the  warning  was  given  nmat 
be  accepted  as  proof  of  that  fSct,  notwtth- 
staadtng  an  equal  or  greater  nuiabcr  of  wl» 


nesws  failed  to  notice  it,  ttam  whatever 
causa  TTiere  is,  in  such  cases,  no  conflict 
at  erldfiiice  as  to  tbe  matter  in  Question.  The 
obeervation  of  the  tact  by  some  is  entirely 
OMUlstent  with  the  failure  <tf  others  to  ob- 
Borre  it,  <a  their  foi^etftiluess  of  its  occurs 
rence."  For  these  errors  the  Jndpnent 
should  he  reretsed  and  a  new  trial  ordwed. 

LONG,      eoncurred  with  GRANT,  J. 

McOBAT^  a  J.  I  cannot  agree  with  mjr 
Brother  OBANT  In  the  conctoslons  which  he 
has  reached.  Respecting  the  first  question 
discussed,  I  fail  to  see  that  the  offer  to  show 
was  more  prejudicial  than  the  question  Itself. 
Counsel  did  not  cdEer  to  show  that  the  parties 
present  had  stated  that  the  whistle  was  not 
given,  but  that  Immediately  after  the  colli- 
sion thdr  attention  had  been  called  to  tbe 
questloii.  I  am  not  clear  that  the  testimony 
was  not  competent  as  tending  to  show  that 
the  witness  did  not  rely  upon  his  reooUectlMi, 
at  the  time  nt  the  trial  or  long  subsequent  to 
the  event,  of  the  fhct  that  ttie  whistle  was 
not  blown,  but  that  his  attention  was  imme- 
^tely  called  to  the  qncstloD,  and  it  was 
then  and  thne  determlaed  by  him,  and  fixed 
In  hia  mind.  Beqiecting  the  tcstlmopy  of 

I  the  witneu  Ch^man,  it  is  apparent  firom 
this  record  tliat  the  witness,  ills  brother,  and 
Nits  wttfl  at  work  east  of  the  place  of  the 
accident  The  wind  was  blowing  from  the 

^  northwest,  and  the  train  was  running  south. 

,  Obapman  had  testified  that  he  had  heard  the 
train  whlstie  every  day  at  Beck's  crossing,  and 
In  answer  to  the  q:aestion  said  that  he  heard 
nothing  at  aU  on.  tiie  approach  of  the  train 

;  In  qaestion.-only  a  little  "toot"  of  the  whistle^ 
(evidently  the  whistle  given  within  a  few 
rods  of  the  cc^Islon,)T-end  that  he  heard  the 
train  stop.  It  would  seon  from  this  rectnrd 
that  the  drcnmstances  were  more  favorable 
to  bis  hearing  the  whistle,  If  given,  than  If 
located  at  the  point  of  flie  aoddeut.  These 

I  witnesses  were  engaged  In  the  same  genera] 
lumbering  business  with  plaintiff,  Th^ 
knew  of  the  fact  that  plaintiff  was  hauling 
the  logs  which  they  were  cutting  across  this 
very  tradu  These  attending  circumstances 
clearly  make  tbe  testimony  competent,  even 
under  the  cases  <dted. 

MONTGOMEBT.  X,  coaoorted  wltik  Hc- 
GBATH,  a  J. 

HOOKER,  J.  I  concur  with  my  Brother 
McGRATH  In  affirming  this  case.  I  agree 
witb  my  Brother  GRANT  that  tbe  court 
properly  sustained  the  objection  to  the  testi- 
mony offered  to  show  that  tbe  men  talked 
about  the  signals  during  the  afternoon  fol- 
lowtog  tbe  accident  Such  testimony  was 
not  a  part  of  the  res  gestae,  and,  If  given, 
would  have  been  in  the  nature  of  hearsay. 
Even  the  fact  that  the  question  was  d*.s- 
cnssed  would  have  tended  to  show  that  U 
had  been  questioned*  and  wonid  hare  be«o 
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Uable  to  be  taken  ae  evidence  to  support  the 
oplnlona  <jt  the  Jnron,  one  way  or  the  otner. 
Its  only  possible  bearing  was  to  reinforce  the 
testlmcD7  of  the  witness,  by  showing  that  he 
or  some  one  else  sold,  soon  after  the  acci- 
dent, that  the  bdl  had  not  rang,  and  that* 
tiiereCor^  his  statement  that  It  did  not  rli^ 
was  more  probable,  or  his  recollection  of  the 
tranaaotkm  mwe  liable  to  be  accurate.  Bnt 
all  this  testimony  was  taudmlaslble.  The 
court  sustained  an  objection  to  the  question, 
and  there  la  nothing  to  Indicate  that  the  of- 
fer was  made  in  bad  faith.  It  was  not  made 
untU  the  court  permitted  it,  which  I  think 
was  within  his  discretion.  He  ruled  tiie  tes- 
timony out,  and  we  ahoidd  not  assume  that 
tba  tuxj  dlsrcsarded  his  ruling. 

As  to  the  testimony  of  Chapman  In  rela- 
tion to  not  hearing  tbs  signals,  I  ihlnk  there 
were  plrcnmstances  tbat  made  the  teatlmcmy 
admlBslU&  The  wind  was  from  the  north- 
west He  was  working  toward  the  southeast, 
where  he  had  been  in  tne  daHy  habit  ct  hear* 
Ing  the  whlsOe,  but  faUed  to  hear  It  that  day. 
The  probaUli^  of  bis  hearing  It  depended 
much  on  what  the  Jury  should  think  about 
Us  location  and  the  taeoe  of  the  wind.  It 
may  be  that  the  wind  was  an  Impeffiment  to 
bis  bearing,  while  it  may  hare  been  an  effi- 
cient aid  in  transmitting  fbe  sound  to  him. 
If  he  was  In  the  dlrecthm  that  the  wind  was 
blowing  from  the  place  of  'Oie  acddent,  the 
harder  the  wind  blew  the  more  likely  would 
he  have  been  to  hear  it  I  think  the  fact 
that  he  generally  heard  the  signal,  in  connec- 
tion with  these  other  drcnmstances,  was 
properly  submitted  to  the  Jury,  that  they 
might  Bay  whether  his  evidence  was  of  more 
force  than  mere  negative  tesUmony.  I  think 
the  Judgment  should  be  affirmed. 


OBISP  T.  FT.  WAYNE  &  B.  BY.  CO. 

^npreme  Court  of  Michigan.    Feb.  12,  18&4.) 

OABMIBHiaHT— BXIUPTIOH  07  WaQH— GaBHIBH- 
BB'B  DOTT. 

Under  How.  Ann.  St.  |  8032,  which  pro- 
▼idn  that  the  right  to  garnish  Bhall  not  extend 
to  925  of  the  Bum  doe  the  [irlncfpal  defendant 
for  wum,  where  he  Is  a  householder,  and  sec- 
tion BOSI,  whldi  expressly  excepts  this  labor 
daim  from  the  Indebtedness  that  may  be  paid 
by  the  gamlBhee  to  the  justice  In  aavance  of 
the  adjudication,  the  gamiBhee  acta  at  it*  peril 
in  paying  to  the  jusHce  the  amount  dae  the 

{irindpal  defendant  for  wages,  without  disdos- 
Dg  whether  or  not  defendant  is  a  householder, 
■or  whether  it  knows  this  fact;  and  the  tiouse- 
holder  may  recover  his  exempt  wages  from  the 
gamtshee,  notwithstanding  such  payment,  nn- 
fess  he  has  acted  so  as  to  be  estopped.  Long 
and  Qrant,  J  J.,  dissenting. 

Brrw  to  circuit  court  Wayne  county; 
Oewge  8.  Hosmer,  Jndge. 

Action  toy  Cbristophnr  Crisp  against  the  Ft. 
Wayne  &  Elmwood  Railway  Company  for 
wages.  The  action  was  originally  brought 
In  Jostlos's  court,  whore  plalntUt  had  Judg< 


ment.  On  appeal  to  the  circuit  court  Judg- 
ment was  again  rendered  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

Edwin  F.  Oonely  and  Orla  B.  Tayhir,  Cor 
appelant   Frank  T.  Lodge,  tos  appellee. 

HOOKEB,  J.  Hae  deCmdant  being  gar- 
nished In  a  proceeding  In  Ju8tl<»'B  court 
wherein  the  plaintiff  was  principal  defend- 
ant, disclosed  that  It  was  Indebted  to  the 
principal  defendut  fOr  bis  personal  labor, 
but  was  silent  as  to  whethv  be  was  the 
householder.  It  does  not  appear  that  the  &ct 
waa  within  the  knowledge  of  the  garnishee 
defendant  though  there  was  testimony  tend- 
ing to  show  that  It  had  been  so  Informed  tog 
bim.  At  the  dose  of  the  examination  the 
0imlshee  paid  to  the  Justice  all  mon^  tbat 
was  due  to  the  principal  d^endant  and  It 
was  applied  to  the  Judgment  against  him. 
This  action  was  thereupon  brought  against 
the  garnishee  defendant  by  the  principal 
debtor  to  recover  his  ezemptlona,  wbkih  he 
<dalmB  tbat  the  garnlahee  defendant  could 
not  lawfully  pay  over  to  the  Justice. 

A  garnishee  proceeding  la  purely  statutory. 
If  the  garnishee  would  protect  himself  from 
an  action  by  his  creditor,  he  must  see  that 
he  takes  each  st^  in  craiformlty  to  law.  In 
other  words,  he  cannot  waive  any  rights  ot 
the  pilndpal  debtor  witbovt  Incurrtng  a  per- 
sonal liability.  Hlrth  r.  Pfeifle,  42  ICIcb.  81. 
8  N.  W.  230.  The  proceeding  is  statutory, 
and  In  doogation  of  the  common  law,  and 
the  statute  must  be  strictly  followed,  to  bind 
the  principal  defoidant  Maynards  v.  Corn- 
well,  8  KIch.  808;  Townsend  v.  Girenit  Judge, 
39  Mich.  407;  Slevers  v.  Wheel  Co.,  43  Mich. 
276,  6  N.  W.  8U;  Ford  v.  Dock  Co.,  fiO  Mich. 
8S8, 18  N.  W.  609.  In  Hanselman  v.  KregeL 
27  N.  W.  678.  this  court  said:  "The  pro- 
ceedings under  the  garnishee  statutes  are  la 
derogation  of  the  comuKm  law.  Not  only 
must  the  statutes  be  strictly  construed,  but 
there  is  no  auttuHity  fw  any  action  w  pro- 
hibition of  action  outside  of  them."  Section 
8032,  How.  Ann.  St,  says  that  the  act  shaU 
not  apply  to  $26  of  the  amount  due  the  prln- 
dpal  defendant  whwe  he  ia  a  bousetiolder, 
and  the  demand  waa  fw  his  povonal  labor; 
and  section  8037,  whitdi  permits  payment  of 
any  sum  to  the  Justice  in  advance  of  the  ad- 
judication, expressly  excepte  this  labor 
dalm.  As  the  right  did  not  exist  Indepoid- 
ent  ot  the  statute,  and  as  the  statute  does 
not  compel  It  but  on  the  contrary  expressly 
denies  It  I  think  the  paymrat  of  such  sum 
Is  at  the  peril  of  the  garnishee,  unless  ctr- 
cumstences  create  an  estoppel  which  should 
preclude  the  principal  defendant  fn>m  as- 
Bvting  such  claim  against  the  gamlabee. 
It  may  be  said  that  this  Is  a  tutrdshlp  upon 
the  garnishee;  tbat  he  must  determine  at 
his  peril  whetbv  the  principal  defendant  Is 
fX  is  not  the  hous^dder,  when  he  may  have 
no  means  of  ascolaining  the  fact  It  mtj 
be  admitted  tbat  the  law  might  be  impcvred. 
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but  tbe  hardship  !■  not  a  neceasary  mm. 
There  Lb  no  law  that  compels  a  irnmlahnr  to 
determine  tbe  question,  and  to  testier  ac- 
cordingly. He  OMf  state  any  fact  that  baa 
come  to  Us  knowledge,  by  hearsay  or  other- 
wise; and  It  Is  his  du^  to  do  so,  under  the 
repeated  decisions  of  this  court  Drake  t. 
RaUway  Co.,  68  Mich.  168,  S7  N.  W.  70;  Sex- 
ton T.  Amos,  39  Mich.  695.  He  may  always 
safely  state  that  he  does  not  know  whethw 
the  principal  defmdant  Is  the  households, 
and,  until  It  appears  that  he  Is  not,  the  lar 
bor  clatm  Is  secure;  for,  unless  tin  dlsdosure 
shows  a  clear  liability  of  the  fund  to  the  pro- 
cess. It  cannot  be  reached.  Townsend  t. 
Circuit  Judge,  39  Mich.  407;  Sexton  t.  Amos, 
Id.  695;  Lyon  t.  Kneeland,  08  Mich.  670,  26 
N.  W.  SIS;  Newell  t.  Blair,  7  Mich.  108; 
Thomas  t.  Sprague,  12  Mich.  120;  Weltover 
T.  Soule,  80  Mich.  481;  Hewitt  t.  Lumber 
Co.,  38  Mich.  701;  Haddey  t.  Kanlta,  88 
Mich.  898;  Spears  t.  Chapman,  48  Mich.  541. 
5  N.  W.  1088;  Welrlch  t.  Scrlbner.  44  Mlfjh. 
73,  6  N.  W.  91;  Lorman  t.  Inanrance  Co..  88 
Mich.  66.  Thm  It  Is  seen  that  the  garnishee 
may  always  protect  himself  bis  disclosure, 
and  he  may  perhaps  do  the  same  by  giving 
the  principal  defendant  an  opportunity  to 
appear  and  defend  the  suit  against  the  gar- 
nishee, without  whlc3i  the  fund  cannot  be 
readied  unless  he  chooses  to  pay  It  to  the 
Justice.  But  thoe  Is  no  room  Cor  ui  estop- 
pel here,  because  the  Illegal  payment  was 
not  made  In  reliance  on  any  reiwesentatlon 
of  the  xarlndpal  defendant,  but  of  defend- 
ant's own  roUtlon.  The  Judgment  will  be 
affirmed. 

UcGRATH.  a  J.,  and  MONTGOKBST,  J., 
•oncurred  with  HOOKS3R,  J. 

IX>NO,  J.,  (dissenting.)  On  January  2, 1882, 
If  oris  Fluff  commenced  salt  In  Justice's  ooort 
by  summ(His  against  the  idalntlff,  and  aa 
January  21st,  a  Judgmoit  was  wtered  fay  cOn> 
salt  against  the  pjalntlff  for  947  damages 
and  91.50  coats.  On  oommenoement  of  salt 
the  defendant  company  was  ganilshed,-^e 
plalntur  being  a  street-car  drtrer  in  its  em- 
l^<qr.— and  on  July  14th  the  company  paid 
amount  due  CM^  fll.&0^  Into  court,  and 
filed  a  disclosure^  stating  that  that  amount 
was  doe  plaintig  at  the  time  of  the  service  of 
tbe  writ  of  garnishment  Subsequently,  the 
defendant  cnnpany  was  garnished  four  thaw 
nptm  that  judgment,  and  made  dlsdosnres 
each  time,  and  paid  the  money  due  him  Into 
court  The  disclosures  contained  no  state- 
ment that  Grlsp  was  a  lionsehidder.  On  each 
occasion,  Orisp  was  notified  by  the  paymas- 
ter of  the  defendant  company  fliat  his  pay 
bad  be»  garnished  by  Fluff  In  the  suit  be- 
fore the  justice,  within  three  or  four  days 
nfttf  the  asrvice  of  tbe  writ,  and  in  time  tor 
him  to  ivpwr  before  the  Justice  and  iwotect 
bis  taiterest  On  March  81,  1882,  when  tbe 
third  writ  of  gamlsbmoit  was  served,  Crisp 
gave  written  notice  to  the  defendant  com- 


fMiy  that  he  was  a  householder.  On  one  oc- 
casion. Crisp  claims  that  the  paymaster  ask- 
ed him  If  be  was  a  households,  when  he 
told  blm  that  he  was;  and  tbe  paymaster 
then  Instructed  him  that  all  he  had  to  do 
was  to  go  to  the  Justice  court,  and  make  a 
demand  for  his  money,  and  he  would  get  It 
The  paymaster,  howero-,  denies  that  such 
conversation  occurred.  Crisp  claims  that  he 
called  at  the  Justice  court,  and,  it  being  near 
the  hour  of  dosing,  ttie  Justice  told  blm  to 
call  the  next  morning,  and  he  would  let  him 
know,  which,  however,  he  did  not  do,  as  he 
was  out  of  town  the  following  morning.  At 
anotiier  time,  Mr.  Crisp's  attorney  attempted 
to  appear  for  him,  but  tbis  was  refused  by 
the  jmtlca  Farther  than  this,  It  Is  not 
claimed  that  Crisp  attempted  to  protect  his 
tntarests.  He  now  attempts  to  recover  his 
wages  from  the  defendant  company.  He  bad 
Judgment  before  the  Justice  for  960  damages 
and  92  costs.  Defendant  appealed  to  the 
circuit  court  and  on  trial  there  verdict  was 
directed  for  plaintiff  for  the  same  amotmt 
Defendant  Inrlngs  error. 

TbB  statute  relating  to  proceedings  against 
garnishees  In  Justice's  court  (sectlui  8032,  be- 
ing seetkm  2,  c  27^  How.  Ann.  St)  provides: 
"The  pwson  summoned  as  garnishee,  from 
fba  time  of  tlie  service  oi  such  summons, 
shall  be  deemed  to  be  UaUe  to  the  plaintiff  lu 
such  suit  to  the  amount  of  tlw  pr(^)»ty, 
money  and  effects  In  his  liands  or  possession 
or  under  his  control  or  due  from  blm  to  the 
defendant  in  such  suit:  ^vlded,  that  when 
the  defOidant  tii  a  householder  having  a  fam- 
ily, nothing  hseln  contained  shall  be  applica- 
ble to  any  Indebtedness  of  such  garnishee  to 
the  d^«idant  for  tbe  posonal  labw  of  such 
defradant  or  Us  family  tm  any  amoant  not 
eneeding  tiw  sum  of  twenty-five  doOars.** 
Section  8037  provides  tl»t  "the  garnishee 
may,  aftar  tlw  eivmtion  of  the  tlmo  Umlted 
by  law  fbc  an  appeal  or  stay  of  axeoodm  <» 
said  Judgment,  If  no  appeal  has  been  taken 
or  stay  of  proceedings  put  in.  pay  to  the  jus- 
tice before  whom  the  examination  was  had 
all  money  ttieu  due  and  owing  by  him  to  the 
defoidant  or  anffldcnt  to  satisQr  said  Jodg- 
mrat  (except  such  aa  Is  provided  by  sec.  2  of 
this  act)  and  thereupon  such  justice  shall 
execute  and  deliver  to  tbe  garnishee  a  re- 
lease and  discharge  for  tiie  amoant  paid." 
The  exemption  refored  to  In  this  section  Is 
redted  above  aa  a  part  of  section  2.  It  is 
contended  1^  coansd  tat  plaintiff  that  the 
d^Midant  might  have  disclosed  an  the  facts, 
as  such  facta  bad  been  disclosed  by  the 
plaintiff,  and  that,  If  It  had  dlsdoeed  the  fact 
of  plaintiff's  betug  a  baosehddw,  no  Jadg> 
mmt  could  have  hem  mdwed  against  the 
garnishee  by  the  Justice;  tliat,  tbe  daCmdant 
having  failed  to  dlsdoee  the  fact  that  the 
plaintiff  was  a  honaebtdder.  It  cannot  now 
screoi  Itself  by  the  payment  at  the  money 
Into  the  court,  and  a  release  from  the  Justice, 
tt  such  rdease  bad  been  given.  On  tlM  oth- 
er hand,  counsel  for  defendant  contends: 
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(1)  That  under  tbe  law  the  principal  defend- 
ant had  a  perfect  right  to  appear  In  a  gar- 
nishment case  and  protect  his  own  interest 

(2)  That  there  is  no  duty  Imposed  upon  a 
garnishee  defendant  to  lOTestlgate  the  do- 
mestic relatlcms  of  tbe  principal  defendant, 
and  determine  whether  he  to  a  householder 
having  a  family.  (3)  That  the  anestion 
whether  the  principal  defendant  In  a  garnish- 
ment case  to  a  householder  to  a  Jndfdal  ques- 
tion, and  should  be  determined  by  the  court, 
and  not  by  the  garnishee  defendant,  and  that 
by  payment  into  the  court  the  question  Is 
properly  placed  there  for  decision. 

In  these  contentious,  we  think  defendant's 
counsel  to  correct  In  Wilson  t.  Bartbolmnew, 
45  Mich.  41,  7  N.  W.  227,  it  was  contended 
that  the  principal  defendant  could  not,  in  hto 
own  behalf,  by  writ  of  certiorari,  ivosecute 
an  action  to  review  the  Judgment  given 
against  the  garnishee  defendant  It  was 
said:  "It  cannot  be  maintained  that  the 
legal  rights  of  Loomto  [the  principal  defend- 
ant] were  liable  to  be  cat  off  by  the  decirion 
of  a  justice  In  a  case  t>etween  others,  and 
without  his  having  an  opportunity  to  be 
heard."  Tbe  principal  defendant  had  the 
right  to  be  heard  before  the  Justice,  and 
show  why  tbe  fund  deposited  by  the  gar- 
ulahee  should  not  be  paid  over  on  a  Judg- 
ment rendered  against  him.  The  attorney 
for  the  principal  defendant  attempted  to 
appear,  and  the  Justice  held  that  he  could 
not  do  In  thto  the  Justice  was  In  en  oc, 
but  the  remedy  of  the  principal  defendant. 
In  such  case,  was  by  appeal  or  certiorari. 
ChUcote  T.  Gonley,  86  Ohio  St  546;  Curran 
V.  Fleming,  76  Ga.  98.  In  the  above  cases 
the  rule  to  stated  that  the  principal  defend- 
ant may  appear  and  d^end  In  the  mattor 
of  the  garntohment  It  to  claimed  here,  how- 
ever, that  It  was  the  duty  of  the  garnishee 
to  have  dtoclosed  that  the  principal  defend- 
ant was  a  hous^oldtf,  and  that  not  having 
done  so,  he  to  Uable  in  the  present  actlcHL 
The  garnishee  complied  with  the  plain  In- 
tent of  the  statute.  It  made  disclosure  of 
the  amount  of  Its  indebtedness  to  the  prin- 
cipal defendant  and  paid  the  money  into 
court  Tbe  object  of  the  statute's  pa>mit- 
dng  the  payment  of  money  Into  court  Is  to 
terminate  controYersles  at  to  the  amount 
doe  and  owing  by  the  garnishee  defendant 
to  the  prtndpal  deftedant  and  to  release 
the  gamtohee  trnm  farther  trouble  or  an- 
noyance with  tbe  matter.  Barber  t.  Howd, 
85  Mich.  221.  48  N.  W.  5S9.  Having  made 
the  disdosnre,  and  paid  the  money  to  the 
Justice^  Its  further  duty  in  the  premises 
aided;  and  the  matter  then  rested  between 
tbe  ptointlff  In  that  suit  and  tbe  i^nclpal 
defendant  as  to  how  the  money  was  to  be 
applied,  and  the  ded^Itm  of  that  question 
was  for  the  court  As  waa  said  in  Karp  t. 
Bank,  76  Htcb.  679,  48  N.  W.  680:  "The  ob- 
ject of  tiie  garnishee  law  to  to  fumlsta  rea- 


sonable fiicilitles  for  reaching  property  of  tbe 
debtor,  due  him  or  held  tot  him  by  third  per- 
sons; but  It  was  never  Intended  to  deprlvie 
a  gamtohee  of  any  of  !ito  own  rights^  or  to 
subject  him  to  double  action."  In  Moore  v. 
Railroad  Co^,  43  Iowa,  386,  the  court  aald: 
"The  wbfAa  ivoceeding  b^g  baaed  on  tlie 
statute,  we  would  hesitate  long  befwe  hold- 
ing that  there  are  other  and  greater  obliga- 
tions or  duties  resting  np<Hi  a  garnishee  than 
those  Imposed  by  statute.  Tbe  tow,  as  tt 
to.  Imposes  Inconvenience  enough  on  a  gar- 
nishee without  enlarging  Its  provisions  I7 
Judicial  construction.  Another  cogent  rea- 
scm  why  It  was  not  the  doty  of  the  gamteliee 
to  make  defraise  to  that  the  ecnnptlon  of 
prop^ty  and  wages  from  execution  or  at- 
tachment to  In  the  nature  of  a  personal  right 
to  be  exercised  or  claimed  by  the  debtor, 
and  not  by  anothn*.  If  be  fail  to  ctolm  tbe 
exemption,  no  one  indebted  to  him  would 
have  the  right  to  make  It  for  him.  •  •  • 
It  certainly  would  be  far  from  reasMiable  to 
require  a  corporation  employing  hundreds  of 
men  to  be  familiar  with  the  domestic  reto- 
tloDS  of  its  employes,  as  that  aU  its  offlcm 
npon  whom  legal  ararice  ot  gamishment 
might  be  made  should  have  knowledge  that 
a  particular  employe  was  a  married  maB." 
We  thbik  that  the  true  rule  to  that  an  ex- 
emption being  a  purely  personal  right  the 
defense  must  bo  set  up  by  the  principal  de- 
fendant Tbe  garnishee  has  no  Interest  to 
the  controversy.  He  to  a  neutral  party.  He 
makes  his  disclosure,  and  pays  hto  money 
into  court  When  thto  Is  done,  the  princi- 
pal defendant  then  has  an  opportunity  to 
show  to  the  court  that  the  moneys  are  ex- 
empt and  should  not  be  paid  over  to  the 
plalntlft.  That  tbe  defense  must  be  set  up 
by  the  principal  defendant  to  held  In  Moore 
V.  Ralbrond  Co.,  43  Iowa,  386;  Gonley  t. 
Chllcote.  25  Ohio  8t  S20;  Jones  v.  Tracy, 
75  Pa.  St  417.  Hie  question  whether  the 
principal  d^Mtdant  to  a  married  man  and  a 
householder  is  for  the  justice  to  determine, 
under  the  facts  of  the  casa  While  It  may 
be  proper  for  the  garnishee  to  dtodose  the 
fact  If  within  his  knowledge,  yet  the  dalm 
of  ^emptlon  must  be  made  by  the  principal 
defendant  if  be  have  notice,  If  he  desires  to 
save  the  right  which  the  statute  gives  hisL 
In  the  present  case,  he  knew  of  the  Issue  of 
the  trial,  and  had  ample  <H^rtunity  to  do 
so,  but  neglected  it  He  cannot  now  claim 
that  the  moaeye  were  improperly  paid  Into 
court  by  the  gamtohee,  or  Instot  that  tbe 
garnishee  should  have  made  the  defense  for 
blm.  The  gamtohee  apparently  acted  to 
good  faith,  and  should  not  be  compelled  to 
pay  the  debt  twice.  Judgment  of  the  court 
below  should  be  reversed,  with  costs  oC  both 
courts,  as  we  see  no  reaaoa  why  nmr  trial 
should  be  awarded. 

GRANT,  X,  concurred  with  LONG,  J. 
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HBISLBR  T.  O.  AULTMAN  A  o6. 
(Supreme  Court  of  MlnnesoU.   Feb.  9,  1894.) 

■fUtTUSBB— EqVITXBLB  ASSIONMIHT  —  BUBBOOA' 
TIOX. 

1.  TV1iai  moMT  ^»  upon  a  mortgage  li 
pud  by  <Mie  who  is  not  an  mtermeddier  or  toI- 
nnteer,  such  payment  operates  in  tbe  nature  of 
sn  aasignment  of  the  mortgage,  if  the  purposes 
oi  jtutice  and  the  Jnat  Intent  of  the  parties  so 
Kcquire. 

2.  When  such  a  person  has  caused  a  mort- 
gage to  be  satisfied  and  discharged  under  cir- 
eomstances  anthoriziDg  an  inference  of  a 
Mistake  of  fact,  equity  will  presniQe  such  mis- 
tek^  and  gire  the  part^  who  made  it  the  bene- 
fit of  the  equitable  right  of  subrogation,  in 
case  no  superior  interrening  equities  are  lnt»- 
iMdwith. 

3.  The  ratet  of  sabrogatlon  apidied  In  a 
case  where  a  surety  upon  a  note  secured  by 
mortgage  on  real  property  has  paid  the  note, 
taken  a  deed  of  the  land  in  indemnification,  and 
the  mortgage  baa  been  satisfied  and  disdiarged 
in  ignorance  of  the  fact  tliat  a  jadgment  against 
tiie  maker  of  the  note  and  mortgage,  and  sub* 
ordinate  to  the  Judgment  lien,  has  thereby  been 
nromotcd  and  adTanced  so  as  to  render  her 
inuaest  In  the  property  of  ao  raliMb 

(Syllabus  by  the  Court) 

Appeal  fn>ni  district  court,  Blue  BarOt 
cotiDty;  M.  J.  SeverBDce,  Judge. 

Action  by  Nancy  Helaler  against  O.  Ault- 
nm  A  Co.,  a  corporation,  to  rerire  a  mort- 
gage  Hen  by  declaring  a  satisfactloii  thereof 
to  be  an  equitable  assignment  There  was 
Judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial  <^»^wy^n^*  appeala.  Af- 
flrmed. 

Hale  ft  Morgan,  tot  appellant.  J.  L.  Wash- 
Dum  and  Lnlii  Orar*  for  respondent 

GOLLINS,  S.  Stated  In  chronological  «• 
der,  the  cantroUlng  facts  in  this  case  are  as 
ft>How8:  July  28,  1880,  defendant  corp<aa- 
tlon  duly  recovered,  and  caused  to  be  dod^- 
eted  In  tbe  office  <tf  the  clerk  of  tlM  district 
court  for  Blue  Barth  coimt;.  In  this  state, 
a  Jvdgmoit  for  tiie  sum  of  $844,00  against 
one  John  G.  Heisler  and  anotb^.  In  '  [arch, 
188^  said  Heisler  purchased,  and  there  was 
duly  coDTeyed  to  blm  by  warrauty  deed,  a 
farm  In  said  county,  omistatlng  ot  110  acres, 
•object  to  a  imMtgage  for  tiie  sum  of  $900; 
and,  for  the  vendor's  interest,  H^or  agreed 
to  pay  die  snm  of  $1,450,  to  be  evidenced 
two  pr(»DtsB(H7  notes,— one  for  $550,  and  the 
other  f<v  $90a  The  plaintiff  in  this  action, 
at  the  request  of  said  Heisler,  who  was  her 
Mm,  signed  his  said  note  fm  ^BO,  as  a  surety, 
and  it  was  ddlvered  to  tiie  vendor  of  the 
farm.  Heisler  also,  made  and  delivered  to 
said  vendor  his  note  tar  $000,  and,  to  secure 
tbe  payment  of  both  notes,  executed  and  de- 
livered a  second  mortgage  on  the  farm, 
which  was  duly  recorded.  John  O.  Heisler 
neglected  to  pay  tbe  note  for  ^BO  wIwd  It 
matured,  and,  upon  tbe  eommencemait  of 
legal  proceedings  against  her  to  enforce  its 
ofdlecUon,  the  idaiBtlff  paid  the  same.  She 
tben  the  note  for  $900  gtvoi  to  tbe 
vendor  of  tbe  farm,  and  soon  aftsrwards. 


Deramber  7,  1887,  wld  Jobs  0..  Ut  wifii 
Joining,  oocecvted  and  ddlvered  a  wamnty 
deed,  wberet^  Ibey  oonveyed  the  farm  to 
tbe  iflaintifl,  snbjeat  to  the  mortgage  first 
above  mentiwied.  The  deed  to  said  John  G. 
Heisler,  and  tbe  deed  from  blm  and  bis  wife 
to  tbe  plalnttff  herein,  were  recorded  ^ul- 
taneoualy,  <m  January  8,  1888.  Tbe  court 
found  that  the  deed  last  mentioned  was  ac- 
cepted by  plaintiff  to  secure  and  indemnify 
her  for  the  amounts  so  paid  by  her  on  said 
notes,  that  the  value  of  the  farm  bad  never 
exceeded  $2,800,  and  that  no  part  of  the 
sums  paid  plaintiff  bad  been  repaid 
to  her.  On  January  21,  1888,  the  vendor 
mortgagee  uecuted  and  deUraed  a  sattsfiio- 
tkm  of  'bls  mortgage,  wbidi  vras  duly  record- 
ed; the  effect  on  tbe  titles  as  shown  by  the 
record  and  docket  entries,  being  to  prtMoote 
defendant's  Judgment,  and  to  make  tt  a  see- 
ond  instead  of  a  third  lien  on  the  land.  The 
only  superior  Uan  was  that  of  tbe  first  mart- 
gage,  and,  as  will  be  seen,  the  plalntUTs  dalm 
or  Interest  In  the  Cann  was  thus  made  of  no 
practical  value.  At  ns  time  prior  to  tUs 
waa  the  plaintiff  informed  of  the  existence 
of  tbe  Judgment,  nor  bad  she  caused  any  ex- 
amination to  be  made  In  ibe  tilerk^  oflloe  as 
to  Judgments  against  her  son.  January  11, 
3890b  after  this  action  had  bera  commenced, 
and  defendants  had  been  informed  of  plain- 
tUTs  eqtiltles,  the  farm  was  sold  to  one 
Lamb,  by  tbe  proper  dwriff,  undw  and  by 
virtue  of  an  execution  duly  Issued  upon  tbe 
Judgment,  and  to  satisfy  the  sune.  The 
sheriff's  ccattflcate  of  sale  was  dellvCTed  to 
Lamb,  but  defendant  was  the  real  purchaser, 
and  shortly  afterwards  the  certificate  was 
duly  assigned  to  It  On  these  findings  tbe 
court  below  ordered  Judgment  canceling  and 
annulling  the  satis factlcm  of  tbe  mortgage 
and  tbe  reotod  of  tbe  same,  and  restoring  and 
reburtaUng,  of  record  and  otberwlse^  the 
nuMtgage  lira  as  of  tbe  date  of  the  record, 
and  as  prior  and  paramount  to  the  lloi  or 
claim  of  defaidant  by  virtue  of  flie  Judgment 
or  sale  <m  execution,  or  otherwise;  further, 
ttULt  plaintiff  waa  the  equitable  assignee  and 
owner  of  said  mortgage,  and  that  as  sudi 
she  be  subrogated  to  the  rights  of  tbe  origi- 
nal mcKtgagee.  This  appeal  is  from  an  order 
denying  a  new  trlaL 

Tbe  doctrine  of  subrogation  has  recently 
been  considered  by  this  court  In  two  cases: 
Bmmot  V.  Thompson,  40  Minn.  886,  fi2  N. 
W.  81,  and  Wentworth  t.  Tubbe;  55  N.  W. 
643L  It  was  said  In  the  first-mentltHied  case 
that  this  doctrine  Is  enforced  acAely  for  the 
poriMse  ot  accomplishing  snbstentlal  Justice, 
and.  being  administered  npcm  equitable  prin- 
ciples. It  Is  only  when  an  applicant  has  an 
eqifity  to  Invoke,  and  when  Innocent  pwsons 
will  not  be  injured,  that  a  court  can  Interface. 
That  to  this  way  a  court,  under  a  great  va- 
riety of  drcumstancea,  may  relieve  cue  who 
has  acted  under  a  JustlfiaUe  or  exnusaUe 
mistake  of  fAct,  Is  wdl  settled,  and  that  it  Is 
a  oommon  thing  fdr  courto  et  equity  to  ne- 
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Ueve  parties  who  by  mistake  have  discharged 
mortgages  of  recn^,  and  to  fully  protect 
tbem  from  the  consequenceff  of  their  acts, 
where,  as  before  stated,  no  Injury  to  innocent 
parties  will  result.  In  the  Wentworth  Case 
it  was  said  that  the  doctrine  could  only  be 
applied  in  favor  of  one  who  has  bought  a 
debt,  either  expresdy,  or  by  paying  it  under 
circumstances  which  render  the  payment 
equivalent  to  a  purchase;  and  this  is  solely 
a  Question  of  intentifni,  either  expressed  or  | 
presumed  from  the  ration  of  the  party  to 
the  debt)  or  other  circumstances  under  which 
payment  was  made.  These  cases  come  voy 
near  sustaining  the  otrndnslon  reached  by 
the  court  b^ow. 

The  findings  are  silent  as  to  any  express 
intention  of  the  plaintiff  when  paying  the 
$650  note.  But  she  was  a  surety  only,  enti- 
tled, upon  payment  to  the  benefit  of  all  se- 
curities held  by  the  payee,  and  under  these 
circumstances  the  paymmt  was  simply  equiv- 
alent to  a  purchase.  Because  of  the  rela- 
tlons  of  the  parties  the  presumption  arises 
that  plaintiff  did  not  Intend  to  extinguish  the 
debt,  or  to  release  the  secoilty.  Bdng,  by 
reason  of  the  payment,  entitled  to  the  bene- 
fit of  the  mortgage,  to  the  extent  of  her  Inter- 
est, but  subject  to  the  claim  of  the  holder  of 
the  second  note,  the  plaintiff  was  not  an  In- 
termeddler  or  a  Tolnnteer,  when,  in  order  to 
fully  protect  and  secure  herself,  she  paid  the 
note  last  mentioned.  And  xinder  the  drcum- 
fftances  this  payment  must  also  be  regarded 
as  equivalent  to  a  purchase.  That  it  was  not 
intended  by  the  parties  to  extinguish  the 
claim  or  to  rdease  the  security  is  evld^ced 
by  the  fact  that,  Immediately  after  this  last- 
mentioned  transaction,  plaintiff  received  a 
deed  of  the  premises  from  her  son  and  his 
wife,  which,  as  found  by  the  court,  was  tak- 
en and  received  for  her  Indemniflcartion  and 
as  security.  A  party  situated  as  was  plain- 
tiff, who  has  paid  money  due  upon  a  moT(> 
gage,  is  «ititled,  for  the  purpose  of  effecting 
substantial  justice,  to  be  substituted  in  place 
of  the  Incumbrancer  and  to  be  treated  as 
assignee  of  the  mortgage,  and  is  mabled  to 
hold  the  same  as  assignee,  notwithstanding 
the  mortgage  Itself  has  be^  canceled.  The 
Ug^e  principle  Is  that  where  money  due  upon 
a  mortgage  is  paid,  it  stiall  op«^te  as  a  dls- 
dkarge  of  the  mortgage,  or  in  the  nature  ot 
an  oBslgnment  of  It,  as  may  beet  svve  the 
purposes  of  Justice  and  the  Just  Intent  of  the 
parties.  One  who  has  paid  moaey  due  upon 
a  mortgage  of  lands  to  which  he  bad  a  title 
that  might  tiave  been  defeated  thereby  has 
the  right  to  hold  the  lands  as  if  the  mortgage 
sutwlsted,  and  had  been  assigned  to  him. 
The  mcw^ge  may,  for  his  benefit,  be  consid- 
ered as  stiU  subsisting,  though  f<Mrmally  dis- 
discbarged  of  record,  in  so  far  as  he  ought.  In 
Justice,  to  bold  the  prc^ier^.  Sh^d.  Sobr. 
SS  13,  14,  and  cases  dted;  looem,  Mortg;  H 
858,  869,  881.  and  cases. 

Up(m  the  payment  of  the  mortgage,  plain- 
tiff was  enaued  to  all  (tf  the  rights  4»r  the 


wiglnal  mortgagee,  and  to  an  aadgnment  of 
the  mwtgage.  The  same  was  dlflcharged  and 
satisfied  In  ignorance  of  the  existence  of  the 
Judgment  lien.  Having  caused  it  to  be  satis- 
fled  and  discharged  tn  ignorance  of  the  exist- 
ence of  the  Judgment  lien,  under  drcom- 
stances  authorizing  an  Inference  of  a  mistake 
of  fact,  equity  will  presume  such  mistake, 
and  give  the  party  who  made  It  the  benefit 
of  the  equitable  right  of  subrogation.  To  do 
I  so  In  this  case  is  to  prevent  manifest  injostlce 
and  hardship,  and  no  superior  intervening 
equities  are  Interfo^d  with.  See  Barnes  v. 
Mott,  64  N.  Y.  897;  Stanton  t.  Tbompaon,  40 
N.  H.  272, 

Of  course,  it  has  been  observed  that  de- 
fendant obtained  and  docketed  the  Judgment 
several  years  before  its  debtor  purchased  the 
real  estate  In  question,  and  tliat  the  mort- 
gage was  a  priw  and  paramount  op  to 
the  time  of  Its  satisfaction  and  discharge. 
Before  the  sale  this  action  had  been  com- 
menced, and  tliereby  defendant  had  been  in- 
formed (rf  plaintiff's  equities.  It  purchased 
with  full  notice.  It  could  not  and  did  not  ac- 
quire an  Intervening  superior  equity  through 
the  sheriff's  certificate.  By  subrogating  the 
plaintiff  to  the  rights  of  the  mortgagee.  It  is 
not  placed  In  a  worse  position  than  It  held 
when  the  mortgage  was  alive.  Order  af- 
firmed. 

BUCK,  J.,  tmdc  no  part 


GUSTAFSON  t.  HAMBf. 

OSupreme  Gout  of  Minnesota.  Jan.  80^  ISM.) 

HvxiciFAi.  CouMunon  —  QunTiira  PuTaia 
EAsiHBirT  15  8*aun— IXJUHcnoM. 

1.  The  city  council  of  St.  Paid  has  no  au- 
thority, either  under  Gen.  St  1878,  e.  34,  |  47. 
or  Sp.  Laws  1889,  c  87,  to  grant  a  license  to 
construct  and  operate  a  purely  private  rail- 
road opon  or  across  pablie  streets.  These  stat- 
utes have  reference  to  railroads  which  perform 
the  duties  of  common  carriers,  and  ore  therefore 
public  or  qnasi  public  in  their  character. 

2.  As  the  owner  of  a  lot  abutting  on  a 
street  has,  as  appurtenant  to  the  lot,  and  in- 
dependently of  the  ownership  of  the  fee  of 
street,  an  easement  in  the  street,  to  Its  fiUI 
width,  in  front  of  liii  lot,  for  purposes  of  access, 
light,  and  air,  which  constitutes  property,  there- 
fore the  maintenance  and  operation  of  a  nil- 
rood  on  any  part  of  the  street  in  front  of  Ids 
lot  so  as  to  pollute  tlw  ab,  and  thus  d^redate 
the  rental  value  of  the  premises,  ciHistitutes 
a  positive  invation  of  property  rights,  for  which 
the  own^  may  maintain  a  private  action;  and 
where  Ids  legal  right  is  de«r,  and  the  noisanoe 
or  treq^ass  a  eonannlng  ons^  he  may  malntala 
an  action  to  enjoin  it 

Canty,  J.,  dissenting, 
(Syllabus  1^  the  Court) 

Appeal  from  district  court  Bmamef  eon- 
ty;  Hascal  R.  Brill.  Judge. 

Action  by  CAaiies  Oustafson  agitinat  Tbeo- 
dore  Hamm  for  an  inJnnctkML  Jodgmoit 
was  ordered  tor  defendant  ^atnttff  ap- 
peals. Modified. 
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Owen  HmtIs,  tot  ai^mUant  Uimn,  Bo7» 
MHk  &  Thygewm  and  O.  D.  &  T.  D.  O'Bri- 
cn*  Cor  rnpmdeDt 

MITOHBLIi,  J.  The  reUef  sought  in  tbia 
action,  as  finally  limited  on  the  trial,  was 
an  InJunctlMi  acalnst  dtf^dant's  maintain- 
ing and  opwating  a  railroad  track  across 
Fauquier  street,  In  Oie  dty  of  St  Paul,  Im- 
mediately In  finmt  of  plaintiff's  premises. 
The  plalntlir  owned  a  house  and  lot  fiiDnt- 
1ns  north  (m  this  street,  which  was  the  only 
means  <rf  access  to  the  premises.  Defendant 
owned  a  brew^  and  mill  aboat  two  blocks 
sooth  of  platntUTs  premises.  The  Omaha 
Railroad  was  about  a  block  north  of  plain- 
tiff's  premises.  Defendant  bad  constructed 
an  ordinary  commercial  railroad  track  from 
the  Omaha  road  to  his  mUl  and  brewery. 
This  was  his  priTate  track,  and  was  used  to 
esrry  tn  sopiMtes  to  the  mill  and  brewery, 
and  to  carry  out  their  products.  The  only 
authority  toe  the  malnt«iance  of  this  track 
was  an  ordinance  of  the  city,  assuming  to 
grant  to  defatdant  the  isrlTllege  to  lay,  use, 
and  operate  the  same  across  the  street  This 
track  strikes  the  aortii  side  of  Fauquier 
street  directly  opposite  the  cmter  of  plain- 
tiff's lot  and  runs  thence  diagonally  across 
the  street  in  a  southwesterly  direction,  strik- 
ing the  south  ttne  of  the  street  15  feet  west 
of  i^ntUfs  west  line.  It  crosses  the  cm- 
ter Une  of  the  street  In  sodi  a  way  as  to  oc- 
cupy a  small  triangular  ptece  of  die  south 
half  of  the  street,  of  whldi  i^alntlfl  owns 
the  fee.  This  railroad  track  Is  operated  with 
ordinary  railroad  fre^t  cars  and  looMno- 
ttres*  there  btf  ng,  on  an  average,  about  one 
train  a  day,  which  takes  about  one  minute 
to  cross  the  street  These  trains  bare  been 
operated  with  reasonable  care,  but,  when 
they  pass,  smoke  and  dnders  are  emitted 
and  cast  on  plalntUTs  premises,  which,  to 
some  extent  pollute  the  air,  and  interfere 
with  the  enjoyment  of  the  property,  and  de- 
predate Its  rental  Talu&  Plaintiff  never  con- 
sented to  the  oonslructlon  of  the  track  or 
the  opoatltm  of  tr^ns  upon  It  The  trial 
court  held  that  the  maintenance  and  oposr 
ttm  of  this  track  on  the  small  triangular 
piece  at  the  street,  of  which  plaintiff  owned 
the  fee,  was  a  continuing  treiQiaBS,  which  he 
ms  entlQed  to  have  enjoined;  but  the  court 
d»led  the  mot^  of  plaintiff  for  Judgment 
enjoining  the  defendant  from  maintaining 
the  track,  or  operating  trains  on  and  over 
any  part  at  the  street  to  its  entire  width, 
lying  immediately  ntnth  and  tn  front  of 
plaintiff^  premises.  The  ourectnees  of  tills 
ruling,  upon  the  facts  stated,  Is  the  oily 
question  in  the  casa 

i.  The  dty  bad  no  ri^t  or  anthwlty  to 
grant  defendant  a  license  to  construct  and 
operate  a  purely  prtvate  railroad  upon  or 
across  a  puWlc  street  The  proristons,  both 
of  Gen.  St  1878,  a  34,  |  47,  and  of  Bp.  Iaws 
1889,  c.  87,  must  be  construed  as  having  ret- 
oience  only  to  such  railroads  as  perform  the 


duties  ot  pubMc  or  common  carriers,  and 
which  are  therefore  public  or  quasi  public 
in  their  character.  Kven  aasuming  that  the 
l^slature  has  the  power  to  authorize  the 
use  of  a  puldlc  street  for  the  purpoees  of  a 
pm:^  private  ralbroad.  It  would  require  rery 
dear  and  ezpUdt  language  to  that  dfect  to 
warrant  a  court  In  holding  that  such  was 
the  leglslatiTe  Intention.  The  right  to  11- 
cense  one  necessarily  Implies  the  ri^t  to 
license  all  to  use  the  streets  tor  such  pri- 
vate  purpoees.  which  would  render  the 
streets  well  nigh  Impassable  by  the  public, 
and  amount  to  a  ptfva^n  of  them  from 
their  lawful  purposes.  Hmce,  If  the  de- 
fendant has  the  right  to  maiTityin  and  op- 
erate this  trad^.  he  did  not  acquire  It  under 
this  ordinance.  State  v.  Inhabitants  of  TVai- 
ton,  36  N.  J.  Law,  79;  MikeseU  v.  Durkee, 
34  Kan.  509,  9  Pae.  278;  Heath  v.  BaUway 
Co.,  61  Iowa,  11,  IS  N.  W.  678;  Mayor,  etc., 
V.  Harris,  75  Oa.  761;  DUl.  Man.  Oorp.  (4th 
Ed.)  i  710,  note  2. 

2.  That  the  construction  and  operatiim  of 
any  ordinary  commercial  railroad  on  a  street 
Is  the  Imposition  of  an  additional  servitude, 
and  amounts  to  a  perversion  ct  the  street  to 
a  use  tor  which  It  was  not  intended,  which 
the  state  or  mnnldpallty  cannot  as  against 
private  rights,  authorise,  the  declsltms  of  this 
court  are  explidt  Caril  v.  Transfer  Co.,  28 
Minn.  87S,  10  N.  W.  20S;  Adams  v.  Railroad 
Co..  39  Minn.  288,  39  N.  W.  629.  If  this  Is 
so  as  to  a  public  railroad,  it  certainly  must 
be  so  as  to  a  purely  [olvato  one.  It  Is  mere- 
ly b^ging  the  question  to  say  that  defend- 
ant, as  the  owner  of  the  fee  of  the  nwtb 
half  of  the  atreet,  has  the  right  to  use  it  tot 
any  purpose  not  Inconsistent  with  the  public 
essement  The  private  rl^t  Is  always  sub- 
ordinate to  the  pnUlc  rli^t.  and  subject  to 
all  the  llmltathma  and  atwidgonents  caused 
by  the  «erclse  ot  the  latter;  and  hence  can- 
not  extend  to  any  use  whidi  amounts  to  a 
perversion  of  the  street  from  tlie  uses  for 
which  it  was  intended.  The  right  of  an  abnt- 
ting  owner,  under  certain  munldpal  regula- 
tions, to  use  a  part  of  the  street  fbr  areas, 
tar  purposes  ot  access  to  basemmts,  tar  the 
temporary  storage  of  building  material.  Cor 
laying  underground  p4pes  to  connect  with 
wata*  and  gas  mains,  stands  on  a  different 
principle.  These  are  all  really  Induded  In 
the  general  right  to  use  a  street  fiff  purposes 
ct  access  to  the  abutting  premises,  and  have 
been  long  sanctioned  as  legittanats  street 
uses.  It  is  not  necessary  to  crasldBr  here 
Just  what  la  the  precise  limit  to  the  uses  to 
wlildi  an  ilmttlng  ownw  may  put  a  street 
fin  purposes  of  access  to  Us  premises.  It  is 
at  lesst  certain  that  be  csnnot  use  the  strset 
In  any  way  or  for  any  purpose  that  amounts 
to  a  pervenlon  of  It,  or  to  an  Invaalon  iip- 
on  the  private  right  of  property  of  another 
In  the  part  of  the  street  so  used;  and  this  Is 
as  far  as  It  Is  necessary  to  go  Mr  present 
purposes. 

It  Is  the  settled  doctrine  of  this  court  that 
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tiM  oimmr  (tf  a  lot  abating  on  a  inibUc 
street  baa»  as  appurtenant  to  the  lot,  and 
todependentlr  of  the  ownership  of  the  fee 
In  the  street,  an*  easeihent  In  the  street,  to 
Its  fan  width,  la  tnmt  of  his  lot,  foe  the  pnr> 
poses  (hC  access,  Ui^t,  tad  air,  which  con- 
Btltntes  property.  Adams  t.  BiOlroad  Co., 
SO  Minn.  280,  39  N.  W.  028;  Lamm  t.  Ban- 
way  Oa,  46  Minn.  71,  47  V.  W.  4B^  The 
act  of  defendant  In  malntabilnff  and  operat- 
ing this  trade  on  any  part  trf  the- street,  to 
Its  fnU  width,  in  fh>nt  of  plalntUTs  premtoea, 
so  as  to  ptriUnte  the  air,  and  depredato  thdr 
▼aloe,  was,  If  not  a  trespass,  at  least  a  mil* 
sance^  whldi  amounted  to  a  posltlTe  Inrasloii 
npon  plaintiff's  i^mte  property  rights,  and 
for  which  he  may  maintain  a  iHrtTate  action, 
mie  legal  right  being  dear,  and  the  trespass 
or  nntaance,  whtehereF  it  be^  bdnga  contiun- 
Ing  one^  he  Is  not  confined  to  saccesslTe  ac- 
tions for  damages,  but  may  maintain  an  ao- 
Oon  to  vajfia  the  constantly  recnrrlng  griev- 
ance; and,  where  a  clear  legal  right  Is  thos 
▼lohited,  the  fact  that  the  aotnal  damages.  If 
substantial,  are  comparatively  small.  Is  not 
Important  Oause  remanded,  with  directions 
to  the  court  bdow  to  amend  the  Judgment  in 
accordance  with  plalntirs  request 

0ANT7,  J.,  (dissenting.)  Idlssoit  Thema^ 
Jority  of  ttM  court  decide  the  case  mainly 
on  the  authority  of  Adams  r.  RaUroad  Co., 
S9  Minn.  286,  80  N.  W.  020,  and  on  the  prin- 
ciple there  laid  down  as  f<dlow8:  "The  con- 
clusions arrived  at  are  that  the  owner  of  a 
lot  abnttlng  on  the  street  has,  Independent 
of  his  fee  hi  the  street  as  appurtenant  to 
Ills  lot,  an  easement  in  the  street  In  front 
of  his  lot  to  the  full  width  of  the  street,  fcM- 
admlsskm  ot  light  and  ab>  to  hts  lot,  whlcfh 
casement  Is  subordinate  only  to  the  public 
rlg^t"  The  court  added  to  this  an  easement 
for  access,  and  this  case  was  approred  In 
the  case  of  Lamm  t.  RaUway  Ga,  45  Minn. 
71,  47  N.  W.  456.  I  am  wfUing  to  go  even 
further  than  the  court  did  In  those  cases  in 
sustaining  the  rlgbts  of  the  abutting  owner 
to  an  easement  in  the  whole  width  of  the 
street  but  still  I  think  tbat  those  cases  do 
not  apply  to  or  control  this  case.  The  prin- 
ciple there  laid  down  Is  mainly  on  the  au- 
thority of  the  Elevated  Railway  Oases. 
Story  T.  SaUroad  Co.,  90  N.  ¥.  122,  and 
Lahr  T.  RaUway  Co.,  104  N.  T.  288,  10  N.  B. 
528.  That  principle  was  not  there  applied 
to  an  ordinary  commercial  railway  at  all, 
but  to  a  mere  street  railway,  which  was  not 
of  itself  an  additional  servitude  on  the 
street,  but  the  pwmanent  structures  built 
to  support  It  were.  It  was  there  conceded 
the  court  that  if  it  had  been  a  surface 
road  It  would  not  be  an  additional  senrltnde, 
though  operated  by  steam.  In  the  Story 
Case  the  road  was  to  be  constructed  npon  a 
series  of  columns  set  In  the  outer  edge  of 
the  sidewalk,  on  each  side,  carrying  great 
ifirders  for  the  support  of  cross-ties  for  three 
sets  of  laila,  16  feet  above  the  street  The 
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structure  dl^dsd  tte  street  Into  a  sort  «f 
basoneat,  used  1^  the  gmenl  poblie  and 
abutting  owners,  and  a  first  floor,  used  ex- 
duslvdy  by  the  r^lroad  company.  The 
court  compared  the  stmctore  to  the  Illegal 
eroctlon  In  the  street  of  the  house  M  ttw 
casB  In  0  Johns.  CBl  430,  (Coming  v.  Lowsf 
re,)  and  of  the  freight  depot  in  M  U.  &  3^ 
(Barney  v.  Keokuk.)  In  tbe  Lahr  Case  the 
elerated  road  was  similar.  It  Is  not,  in  tlieae 
cases*  claimed  that  the  genvating  ot  gas, 
steam,  and  smoke,  and  the  dlstribotkm  of 
dBdsfls,  dost,  and  ashes  by  a  street  raUway 
Is  necessarily  an  additional  serrltnda  «n  tbt 
street  Aoept  as  It  la  aggravated  by  tbe 
lielcht  from  whldi  It  Is  ttnis  dlsUbnted  and 
thrown  down  upon  the  street  A  street  rail- 
way is  not  an  adffltkmal  swItBdab  though 
Iterated  bjr  steam,  (Newell  v.  Railway  Co.* 
86  Minn.  112,  37  N.  W.  889;)  whUe  an  ordi- 
nary commerloal  railway  Is,  tbougfa  nm.  1^ 
horse  power,  (Oaril  v.  Transfffl*  Co.,  28  Minn. 
878, 10  N.  W.  aOBk)  Tet  the  former  wffl  d» 
prive  the  abutting  owner  of  much  more  light 
and  air  than  tbe  latter.  It  is  lawful  to  man 
a  house  oa  the  street  (Oraves  v.  Shattod^  86 
N.  H.  262,)  though  It  deprives  iht  owner  of 
much  more  light  and  air  than  any  railroad 
train.  Unless  ivohlblted  by  some  statute 
or  ordlmuiee,  it  la  bdd  tbat  It  Is  not  unlaw- 
ful to  ran  a  traction  steam  engine  <m  a  pub- 
lic highway.  Macomber  v.  Nichols,  84  Mich. 
212.  What  Is  an  additional  serrltude  docs 
not  at  all  depend  on  the  amount  of  space  It 
necessarily  occupies,  or  the  amount  of  Ugfat 
and  air  It  neeeassrily  radndes.  In  pseslng 
along  the  street  The  street  bdongs  to  the 
local  poUic.  In  a  dty,  that  wonld  Indade 
ptfbaps  all  the  adjacent  country  tributary 
to  the  dty  the  ordinary  UsSkways^  and. 
If  the  railroad  Is  "In  aid  of  the  street**  does 
not  destroy  Its  ordinary  and  usual  uses,  and 
does  not  collect  and  converge  on  one  street 
Ihe  traffic  from  any  other  or  greater  ter- 
rit(»y,  it  Is  not  an  addlUcnal  servitude,  no 
matter  how  much  light  and  air  it  necessar 
rlly  exdudes  by  Its  moving  appllanoea.  If  a 
railroad  Is  not  "in  aid  of  tbe  street**  or  col- 
lects and  converges  on  the  street  trafllc  tram 
any  greater  territory.  It  is  an  addtttimal  servi- 
tude, no  matter  how  little  llj^t  and  air  It 
excludes.  I  think  the  abutting  owner  shoold 
have  the  same  right  to  object  to  an  ad- 
ditional servitude  on  the  opposite  dde  of  tbe 
street  as  on  his  own  side,  without  regard  to 
any  mere  question  of  Ugbt,  air,  or  access. 
The  dd  theory  that  the  abutting  owner  could 
only  object  to  such  addltlMUd  servitude 
when  It  Qicroached  on  his  fee  in  the  atxeet 
was  found  to  be  too  narrow,  too  easily  evad- 
ed, and  no  protection  to  his  real  rights  fai 
the  street  Neither  do  I  think  that  tbe  theo- 
ry of  an  easement  In  the  onndte  half  of 
the  street  for  light  air,  and  access  merely 
Is  a  pn^>er  test  of  his  rights.  Wh«n  tbe 
abutting  own»  dedicates  his  own  half  of 
the  street,  it  is  In  constdwatkm  that  tlw 
owner  i^KwIte  and  tbe  ownen  on  eadi  sMa 
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of  him  will  do  UkrwiM,  aad  It  ■hovld  be 
held  on  brood  principles  that  he  bu.  ap- 
purteiuuit  to  bta  premlsea^  an  easement  In 
th*  street,  not  only  to  the  wbcde  width  there- 
of, bat  alBO.  at  Inst,  hnmedlately  on  eadi 
sld«  ci  his  premises.  When  bis  land  Is  taken 
for  a  street  by  oondenmatkm  proeeedlDga, 
the  same  easement  Is  created  toe  him.  and 
the  benefit  of  ft  to  him  taken  into  consider* 
ation  In  assessing  his  damages,  in  my  opin- 
ion, this  casement  exists  not  only  for  the 
purposes  of  Ught,  air,  and  aocees,  bat  also 
for  all  poi'posco  that  are  beneficial  to  his 
premises,  and  not  Ine<Hislstent  with  the 
rights  of  the  poUle  and  the  prlvnte  rights  of 
the  oth^  abnttlng  owners  in  the  street,  and 
cannot  be  taken  from  or  Interfered  with  by 
any  addlttonnl  serritadft  In  the  street 

But  the  right  of  a  railroad  to  ctobs  the 
street  Is  a  very  different  question.  No  one 
bas  a  right  to  draw  a  line  on  the  face  of 
the  earth,  and,  as  If  It  T«e  a  Ohlneae  wall, 
prohibit  Intercourse  across  it,  whether  tiiat 
intercourse  be  by  railroad  or  otherwise. 
Now,  suppose  that  the  side  track  of  an  ordi- 
nary commercial  raUroad  Is  laM  In  the  street, 
<m  the  abutting  owner's  side,  up  to  the  line 
Us  fee^  and  Oten  terminates,  would  he 
not  have  Just  as  much  right  to  object  as  If 
It  were  laid  la  feomt  of  his  premises  <»  the 
opposite  side  of  the  street  T  I  think  he 
wmild  But  supposing,  on  the  other  hand, 
that  a  railroad  crossed  the  street  at  th»  same 
point,  runnlag  doaa  tA  bat  not  e»eroachlng 
<m,  his  flB9  fn  the  street,  would  be  have  a 
right  to  obJectT  Oertaliily  not,  unless  hla 
access  to  the  street  was  completely  cut  off, 
■and  MA  menly  Interfered  with.  See  the 
Adams  Oaae,  page  288,  8S  Hlnn.,  and  page 
-630;  39  N  and  cases  these  cited.  He 
woQld  ba  In  the  same  eondltloi^  and  subject 
-to  the  same  annoyances,  as  axy  other  man 
whose  land  adjoined  that  of  his  nelghbcMrs, 
which  bad  been  taken  for  railroad  purposes. 
Neitkcr  doaa  M  make  any  difference  whether 
the  rallfDad  crosses  at  right  aisles  to  the  Hue 
of  the  street  or  In  a  slightly  obUque  direc- 
tkn.  KatBial  ebatadea  and  sther  causes 
often  make  It  necesmry  to  cross  lo  a  slightly 
-oblique  direction.  Dk  abutting  owner  has 
BO  greats  rights  la  ths  street  Immediate 
In  front  af  bts  fee  tbesetn  than  hs  has  iii>- 
mediattiy  by  the  side  o<  his  fbe  therein,  and 
the  railroad  may  take  either  or  both  in  so 
crossing  the  street,  if  It  does  not  encroach 
OB  that  fee.  The  aaie  and  excluslre  owner 
of  one  avemu  of  publlo  traffic  has  no  vested 
right  that  another  shall  not  crosa  hia.  That 
his  rights  are  prior  Is  immaterial.  When  a 
highway  or  a  new  railroad  Is  laid  out  across 
the  tracks  of  an  old  one,  the  damages  for 
the  croes  easement  to  be  awarded  to  the 
owner  of  such  old  railroad  are  not  assessed 
on  the  same  ivlndples  as  are  api^led  In 
faTor  of  the  owner  of  the  fee.  In  determin- 
ing the  compensation  to  be  paid  for  aocb 
-cross  easement  It  Is  generally  held  that  the 
taloa  of  the  land  In  the  cross  sectioo  cot- 
v.67N.w,na9— 67 


end  by  ssdi  cross  easemmt,  and  the  cost  of 
restoring  the  crossing,  are  substantially  all 
that  should  be  considered.  The  damages  to 
the  rest  of  the  track,  or  rlj^it  of  way  of  the 
oli  railroad,  whether  Immediately  adjacent 
to  such  croes  easement  or  more  remote,  are 
not  considered;  neither  are  the  Interraptlona 
or  IncouTenlences  occasioned  to  the  old  com- 
pany's business,  or  any  other  elements  of 
collateral  or  consequential  damage.  Lewis, 
Bm.  Dom.  H  480,  4M.  Then,  If  the  right 
of  the  defendant  to  lay  his  prlrate  track 
across  the  street  Is  to  be  measured  by  the 
right  to  lay  the  track  of  an  ordinary  com- 
mercial railroad  in  the  same  i^ee,  'With- 
out paying  damages  to  plaintiff,  I  think  that 
dtfcndan^s  right  nnist  be  sustained,  notwith- 
standing the  Adams  Case  and  the  Lamm 
Oaae.  Bnt  It  seems  to  me^  whether  we  look 
at  it  as  a  qnestloo  of  what  are  the  rights  oC 
the  puMIe  tn  the  street  as  against  abutting 
owners,  or  a  question  of  what  are  the  rights 
derived  through  the  pnbUc,  or  acquired  In 
OMmectlmi  with  It,  of  one  abutting  owner 
as  against  the  ether,  the  Judgment  of  the 
oswt  below  should  be  sastatned.  The  court 
briow  found  that  defendant  Is  the  owner 
of  all  the  land  or  the  fee  of  oil  of  the  land 
over  which  the  track  passes,  except  tlie  two 
or  three  feet  of  the  com^  of  plaintiff's  fee 
In  the  street  from  wbteb  he  orOen  the  track 
removed.  Then,  what  are  the  private  rights 
of  an  abotttng  owner  In  his  ovn  fee  In  the 
street?  "By  the  location  of  a  way  orer  the 
land  of  any  person  the  puUlc  have  acquired 
an  easement  which  the  owner  may  not  law- 
fully esttagoMi,  or  unreasonably  tatermpt; 
but  the  soil  remains  fai  the  owner,  although 
Incumbered  with  a  way.  And  every  use  to 
which  the  land  may  be  aptriled,  and  an 
profits  which  may  be  derived  from  It  con- 
sistently with  the  continn^noe  of  the  ease- 
ment, the  owner  can  lawfully  daln."  Per- 
ley  V.  Chandler;  6  Uaas.  4S6.  This  prlncl[^e 
Is  efementary.  asid  too  wdl  established  to 
need  the  dtartlos  of  autbesltles.  The  quee- 
tkm  t*  be  particularly  dlseassed  Is,  what  are 
the  ttmlte  of  the  private  uses  to  which  the 
owner  msy  apply  It?  The  same  case  further 
states:  "Up<m  these  principles,  there  csn  be 
no  deabt  bat  that  the  owner  <it  the  land  can 
alBk  a  drain  or  any  water  course  below  the 
surface  of  his  hmd,  eov«ed  with  a  way  so 
as  not  to  deprive  the  pubUc  of  their  ease- 
ment; and  a  common  practice  for  the  owners 
of  water  mills  or  of  sites  for  water  mills 
la  to  sink  water  courses  tar  the  use  of  their 
mills  In  their  own  laud  undv  highways, 
care  being  talcen  to  cov^  the  water  courses 
sufficiently  so  that  the  highways  remain  safe 
and  convenient  for  passengers."  Page  457. 
"If  a  highway  be  located  ovw  a  water  course, 
dther  natural  or  artificial,  the  public  cannot 
shut  up  these  cHmrses,  but  may  make  the 
road  over  them  by  the  aid  of  bridges.  But 
when  a  way  has  been  located  orer  private 
lands.  If  the  owner  should  afterwards  open 
a  water  ooorse  acroas  the  waj.  It  will  be  hla 
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<tatj  ftt  his  own  expense  to  make  and  keep 
In  repair  a  way  over  the  water  course  for  the 
conrenlence  of  the  public."  Page  4S8.  The 
owner  of  land  adJcHnlng  a  highway  may 
place  building  material  on  it  t(X  the  pnr- 
poses  of  meeting  a  building.  Palmer  r. 
SUTerth(Hii,  32  Pa.  St  65.  It  was  held  In 
Chamberlain  t.  Snfl^d,  43  N.  H.  366.  that 
io  such  a  case  a  pile  of  lumber  od  the  Ade 
of  the  highway,  75  feet  Icmg.  from  6  to  11 
feet  wide,  and  from  4  to  6  feet  high,  as  testi- 
fied to  by  different  witnesses,  was  not  neces- 
sarily unlawful. 

It  Is  hardly  necessary  to  multiply  lllustra^ 
tlotts  of  such  private  uses  of  the  street  by 
the  abutting  owner.  It  seems  to  me  that 
the  principle  Involved  In  these  cases  warrant 
ttae  omclurion  that  this  private  right  of  ac- 
cess to  and  from  the  street,  and  aonas  the 
street  from  one  part  of  the  abutting  owner's 
premises  to  the  other,  Is  not  necessarily  un- 
lawful <x  necessarily  a  nuisance  per  se 
though  carried  on  means  of  a  ralhroad 
track,  cars,  and  steam  engine.  When  socb 
private  right  of  access  exists,  the  fact  that 
It  Is  exercised  by  means  of  Improved  appll- 
anoes  does  not  necessarily  make  It  unlaw- 
fuL 

As  I  have  tried  to  show,  the  principal  test 
of  wliat  Is  an  additional  sorltude  on  the 
street  Is  not  that  the  traffic  Is  carried  on  by 
such  Improved  appliances,  but  It  Is  the 
volume  of  traffic  o^ected  and  converged  on 
the  street,  and  that  such  traffic  comes  from 
territory  which  could  not  be  tributary  to 
such  street  by  any  system  of  ordinary  high- 
ways, however  laid  oat  and  Improved.  The 
principle  can  be  used  to  Ulnstrate  this  case. 
It  appears  that  nothing  Is  carried  on  this 
tndk  but  what  would  be  <Hrdlaarlly  carried 
In  wagons  over  the  same  route,  tor  the  same 
pm*poees.  if  the  track  was  not  there.  Such 
private  switch  tracks  are  a  very  common 
means  of  access  to  mills,  foundries,  machine 
wortcB,  breweries,  and  other  manufacturing 
eetablishments:  and  to  hold  that  they  cannot 
be  laid  across  a  street  Is  a  serious  matter, 
and  will  leave  the  pn^rietors  of  such  estab- 
lishments without  remedy,  as  It  is  generally 
fadd  that  no  right  of  way  can  be  condemned 
tot  such  private  purposea  The  right  to  use 
such  Improved  appliances  for  private  access 
does  not  depend  up<m  any  ordinance.  It  Is 
a  ri^t  which  undoubtedly  the  dty  council 
can  regulate  and  limit  to  a  v«y  conalderatfle 
extait,  but  cannot  create. 

Neither  do  I  question  the  fact  that  the  ofr- 
cnmstnnces  may  be  such  that  maintaining 
and  operating  such  a  private  track  would  be 
a  nntsance.  I  simply  claim  that  Is  It  not  a 
nuisance  per  se,  and  that  the  facts  foimd 
In  this  case  do  not  prove  It  to  be  a  nuisance. 
If  it  were  maintained  in  a  thickly  settled 
or  highly  Improved  residence  or  retail  por- 
tion of  the  city,  It  would  be;  but  If  in  a 
wholesale  or  manufacturing  district.  It  might 
not  be.  It  would  be  a  question  of  fact  to  be 
decided  In  each  oase.   In  this  case  it  does 


not  aM>ear  what  kind  of  a  district  this  is. 
Nothing  appears  as  to  the  charactv  of  the 
locality,  ucept  that  defendant  has  buildings 
and  Improvements  snd  a  mill  and  brewwy 
the  width  of  uie  street  and  135  feet  from 
the  rear  of  plalnUflTs  lot,  and  that  there  Is 
a  dwdllng  house  on  plsJntUTs  lot  It  no- 
where appears  that  there  are  any  other 
buildings  or  Improvements  In  the  vldnlty. 
Thus,  for  the  purposes  of  this  c&ae,  we  must 
holA  that  there  are  no  otiier  improvements 
anywhere  In  the  vicinity.  True,  ft  is  found 
that  "the  t^wratlng  <ji  tnUns  over  said  track 
somewhat  depredates  the  value  of  plalntlirs 
property,  and  lessens  the  rental  value  there- 
of;" but  that  Is  not  suffictoit  1  Wood. 
Nuls.  (8d  Bd.)  S  2.  I  think  the  Judgment 
of  the  court  bkow  sboold  be  affirmed. 


GALLOWAY  V.  OHIGAOO,  H.  ft  ST.  P.  RY. 

CO. 

(Supreme  Oonrt  of  Minnesota.  Jan.  80,  1804.) 

Bailbou)  CoiiPi.in>8  —  Nkqliobxcb  of  Postai. 
Clbhk— SoiBxm  —  BurnoiBKcT  of  Evidbxcb 
— Dah&obs. 

1.  While  a  railway  company  has  no  right  ti> 
Interfere  with  a  United  States  mail  agent  In 
the  discharge  of  hii  official  duties,  yet  It  has 
the  right,  and  It  la  its  duty,  to  prevent  him, 
while  on  iti  trains,  from  contlnaliig  any  dan- 
g-erouB  practice,  of  which  it  has  notice,  which  is 
liable  to  cause  injury  to  passengers  and  others 
lawfully  oo  its  premlKs;  and.  If  the  practice 
la  one  from  which  mch  Injury  ml^t  do  rea- 
sonably anticipated.  It  Is  not  necessary,  fa  or- 
der to  charge  the  company  with  this  duty,  dut 
tai  some  former  occasItHi  a  like  InJoiT  had  oc- 
corred. 

2.  Bvidence  considered,  and  hM  snffideat  to 
justify  the  Jury  In  finding  that  the  mall  agents 
on  defendant's  trains  had  been  so  long  and  so 
frequently  In  the  habit  of  throwing  mail  sadcs 
from  moving  trains  upon  the  station  idatform, 
used  and  occupied  by  passengers  and  otfaen 
lawfully  therSf  as  to  diarge  tho  defoidant  with 
notice  of  the  fact:  also,  in  finding  that  this 
practice  was  one  from  which  such  injuries  as 
those  soatained  by  plaintiff  Iqr  being  (track  tqr 
a  mail  sack  might  have  been  reasonably  an- 
ticipated; alsc^  bi  fiuding  that  the  part  of  the 
platform  where  the  InjurT  was  sustained  was 
one  which  was  In  the  habit  of  being  need  hr 

ftasseugers  and  others  by  the  Hosnss  or  Implied 
Qvitatfon  of  the  company. 

3.  Held,  also,  that  the  damages  awarded 
are  not  so  large  as  to  warrant  this  eoiut  Id 
setting  aside  the  verdlet  as  oosssiveb 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  BaniMj  ooon- 
ty;  WUUs,  Judge. 

Action  for  personal  Injnrifls  BaraJi  J. 
Oalloway  against  the  Chicago,  liUwankee  ft 
St  Paul  Ball  way  Company.  PtalntUF  had 
Judgment,  and  a  new  trial  was  denied.  De- 
fendant appeals.  Affirmed. 

Flandrau,  Squires  ft  Gutcheon,  W.  H.  Var- 
rls.  and  F.  W.  Boot,  for  i^>ellant  Davis» 
Kellogg  ft  Severance,  for  respondent 

MITOHBLL,  J.  This  was  an  acticm  fOr 
personal  Injuries  occasioned  to  the  plaintiff 
by  btfng  Btnick  by  a  midl  bag  thrown  • 
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United  States  mafl  agent  ftom  a  mail  oar 
bdongins  to  tiie  defoidant  <m  one  of  its 
pMsenfer  tralna  at  tbe  fltati<XL  on  Its  road  at 
Dnrand,  Wis.  At  tUs  etatlMi  ttie  railway 
track  nms  north  and  acmth,  and  the  depot 
and  platform  adjtrin  It  on  the  west  ThB 
platform  la  of  the  wldUi  of  12  feet  en  an 
Bides  of  tbB  depot,  and,  ot  tin  width  of  8 
feet^  extends  along  the  tnuft  m  two  wings,— 
one  to  the  sootb  about  TC  feet,  and  (me  to 
the  north  about  100  feet,  to  tbe  south  line  of 
a  street  which  crosses  the  railway  at  right 
angles.  The  larlnoipal  part  of  the  Tillage 
lies  north  and  west  of  the  station.  The  pas* 
aeagar  train  mn  on  this  road  consisted  of  an 
engine  and  tender,  mall  and  express  oar, 
baggage  car,  and  two  passenger  coaches,  in 
tho  wder  named;  tiie  mall  end  of  the  eom* 
Unatkm  car  being  next  the  tender;  the  en- 
tire loigth  of  the  train  b^big  about  equal  to 
the  entire  length  of  the  platform.  Trains 
from  tit»  south  usually  Bt<q»ped  so  that  the 
nose  of  the  entfue  would  be  10  or  16  feet  be- 
jond  13ie  north  end  of  the  platform,  out  on 
the  street  crossing.  On  ttie  day  In  qmstlon 
the  plaintiff  came  from  tbe  Tillage  to  the 
station,  accompanying  a'  young  girl,  for  the 
purpose  of  seeing  her  safely  upon  the  nwth- 
bound  passenger  train.  Approaching  the 
station  from  the  north,  she  stepped  on 
the  north  end  of  the  platform  Just  as  the 
train  was  pulling  In  from  the  south,  and 
walked  hurriedly  along  towards  tbe  south 
cmd  ol  the  platform,  -whae  the  passeng^ 
coaches  would  be  when  the  train  stopped; 
and,  as  she  dalms,  when  she  had  reached  a 
point  on  the  platform  some  20  or  26  feet 
from  the  d^Kit,  die  was  strudc  by  a  mall 
sack  thrown  from  the  mail  car  while  the 
train  was  still  in  motion.  Inasmuch  as  the 
mall  agent  was  not  the  sOTant  of  the  de- 
fendant. It  is  not  claimed  that  the  railway 
company  would  be  liable  for  his  negligence, 
howern  gross,  on  this  occasion  only.  To 
render  It  Uable,  as  negligent,  for  the  negli- 
gence of  the  mail  agent,  this  government  em- 
ploye nrast  have  i^netloed  a  dangerous 
method  cX  discharging  mall  sacks  on  the 
lOatftMin  at  this  station  so  habltnaUy.  m  so 
flrequoLtly,  as  to  charge  the  company,  as 
part  of  Its  duty  to  Its  passengon  and  others 
occnw^  Its  depot  platform  by  its  lUTltatlon 
«r  Ucoue,  with  notloe,  actual  w  Imi^ed, 
of  bis  negligence  or  recklessness.  While  the 
railway  company  had  no  power  to  Interfere 
with  the  mail  agent  In  the  discharge  of  his 
offldal  duties,  yet  It  was  its  rtgbt,  as  wdl  as 
duty,  to  ^rerent  him,  while  on  Its  cars  and 
on  its  premises,  from  oonUnnlng  any  negli- 
gent ^xctlce,  of  which  It  had  notfee,  wbldi 
was  Uable  to  cause  injury  to  passengers  and 
others  lawfully  tlwre.  The  case  cornea  fully 
within  tbe  rule  which  enjoins  care,  not  only 
on  the  part  of  the  company's  servant,  but 
alao  like  care  In  iKwentlng  injury  from  the 
wnmgful  act  of  others  whom  it  permits  to 
oatoB  upon  Its  premises.  The  negligence 
cluuvBd  against  the  defendant  is  tiiat  it  had 


notloe  of  a  Iong<«itlnaed  custom  of  ttie  mall 
agents  of  Oirowlng  heaTy  mall  bags  from  the 
cars,  while  still  moving  at  a  high  rate  of 
speeio,  <mto  the  platform  occupied  by  per> 
sons  lawfully  there,  In  such  a  reckless  and 
negligent  manner  as  to  endanger  th^r  safety, 
and  that,  notwithstanding  sndi  notice,  it 
took  no  steps  to  i«eTent  this  negligent  prac- 
tice, or  to  warn  people  of  the  danger.  The 
answer  admitted  that  the  platform  Is  a  pub- 
lic place  tor  the  purposes  of  railway  traTel 
to  and  from  tbs  statimi,  and  Cor  the  transac- 
tion at  raSlvdj  bmdness  with  the  defendant, 
but  denied  all  the  allegations  of  negligence 
In  the  complaint  Od.  the  trtal  the  defoise 
was  that  mail  bags  were  never  thrown  from 
the  car  Tq>on  the  platform  while  the  tr^ 
was  In  motion,  and  file  plaintiff.  Instead  of 
betog  stnn^  by  the  null  bog,  walked  against 
it,  and  stumbled  orer  it,  while  lying  on  the 
platAmn;  and,  so  for  as  plalnttff*s  MsAit  to 
recover  was  concerned,  the  case  was  tried 
squarely  and  nctustrely  upon  ttils  Issue. 

We  are  satisfied  that  the  erldence  Justified 
the  Jury  lo  finding  that  plaintiff  was  struck 
a  mail  bag  thrown  from  the  cars  while 
still  In  motion,  and  that  the  practice  of 
throwing  mall  bogs  upon  the  platfMrm  before 
the  train  had  come  to  a  wbap  bad  be«  so 
frequent  and  long  continued  as  to  diarge  the 
defendant  with  notice  of  It.  It  Is  not  cliUmed 
that  the  company  had  CTer  made  any  at- 
tempt to  stop  this  practice,  and  it  Is  express- 
ly admitted  that  no  notice  or  warning  had 
been  given,  either  to  tbe  plaintiff  or  the  pub- 
lic, that  It  was  the  habit  of  mall  clerks  to 
throw  out  the  mall  bags  while  tiie  train  was 
In  motion.  Learlng  out  of  account  extreme 
Instancea  testified  to,  the  fair  Impwt  of  tiie 
erldence  produced  In  behalf  of  the  plaintiff 
Is  that  It  had  tor  a  long  time  been  the  iwac- 
tice  of  the  mall  cleriu  to  throw  oat  the  mall 
8a<^  while  the  tnUn  had  still  snflUdent 
speed  to  run  from  10  to  80  fMt  afto*  they 
bad  thrown  the  sacks.  Hence,  In  Tlew  of 
the  erldoice  as  to  where  ttie  head  of  the 
engine  nsnally  stood  whoi  Inrought  to  a  fnlJ 
stop,  and  as  to  the  length  of  the  enj^ne  and 
tender,  the  Jury  was  warranted  In  conclud- 
ing that  the  act  of  the  miUl  clerk  on  this 
particular  occasion  was  not  an  exceptional 
one,  but  that  the  sack  ch-  bag  was  thrown 
out  upon  a  part  of  the  platform  where  he 
had  been  In  the  haUt  of  throwing  It  It 
follows  that.  If  this  platform  was  nsed  by 
passengers  and  others  rIghtfuUy  there  by 
defendant's  Invitation  or  Ucense,  and  Oiat 
this  practice  of  throwing  out  mall  sacks  from 
a  moTlng  tridn  might  reasonably  be  appre- 
hended to  result  In  injury  to  such  parsons, 
then  the  defotdant  was  gitflty  of  negligence 
which  was  tile  proximate  cause  of  plalntUTs 
Injuries.  It  was  not  necessary  to  charge  de- 
fendant with  ne^lgence  to  show  that  on 
some  former  occasion  a  like  Injury  had  hap- 
pened. The  inactlce  of  tlirowing  loaded  mall 
bags  out  of  a  moTlng  train  upon  a  platAirm 
occupied  by  tbe  pnUlc  la  Itsdf  a  dangerous 
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act,  and  the  accident  which  did  happen  on 
tlila  occasion  was  just  ancb  a  one  as  might 
be  reasonably  anticipated;  at  least,  the  Jury 
had  a  right  to  so  find.  Carpenter  t.  Railroad 
Co..  »7  N.  Y.  494;  Snow  r.  Ralhvad  Co.,  136 
Mass.  552.  Defendant's  main  contention* 
bowers,  is  that,  upon  the  arrival  ot  a  train 
from  the  south,  this  n<a*tb  end  of  the  platr 
form  was  not  used  by  passengers,  and  that 
It  bad  no  reason  to  anticipate  that  It  would 
be  so  used.  Of  course,  It  stands  to  reason 
tbat  on  such  occasions  that  part  of  the  plat- 
form  would  be  used  In  part  for  the  purposes 
of  receiTing  and  dollTerlng  mall,  baggage, 
mnd  express  matter;  but  ft  was  nowhere  sug* 
gested,  either  In  the  pleadings,  or  on  the 
trial,  or  in  the  requests  to  charge,  that  the 
plaintiff  was  not  rightfully  on  this  part  of  the 
platform,  or  that  It  was  not  rightfully  used 
by  the  public,  ot  tiiat  there  was  any  dls* 
tlnction.  In  that  re^)ect,  between  this  and 
any  other  part  of  the  platform.  On  the  con- 
trary. It  seems  to  have  been  assumed  and 
CMkoeded  throughout  the  trial  that  this  part 
of  llie  platform  was  rightfully  used  by  pas- 
sengers and  the  public  generally,  precisely 
the  same  as  any  other  part  of  it.  Moreover, 
While  thwe  Is  very  little  direct  evidence  as 
te  the  use  of  this  part  of  the  platform 
passengos  on  the  arrival  of  trains  from  the 
south,  yet  it  appears  all  through  the  testi- 
mony that  It  was  used  by  bystanders  by  the 
license  of  the  defendant,  and  by  customers 
1^  its  ImpUed  invitation,  and  it  is  conceded 
tbat  plaintiff  was  lawfully  thtfe  on  this  oc- 
casion. AU  po-sona  having  duties  to  perform 
Incidental  to  the  departure  and  arrival  of 
passMigers,  and  all  penoM  having  business 
with  the  company  on  Its  pronlsea  at  a  star 
tkm,  are  entitled  to  ttie  same  protection  aa 
vassengws,  or  intended  passengers,  while 
there.  The  plaintiff  was  a  customer  of  the 
defendant,  within  the  essence  and  spirit  of 
the  rule^  and  wss  entitled  to  luxitection  as 
such. 

It  Is  dalmed  that  the  damages  910.000) 
are  (OKessive.  The  verdict  is  certainly  a 
large,  one;  The  Immediate  injury— a  wound 
on  the  knee— seems,  la  and  of  itself,  a  com- 
paratlrely  small  one.  But  it  Is  claimed,  and 
tiw  evidence  tended  to  prove,  that  this 
erased  a  nerraoB  shock,  which  resulted  in 
the  derdt^ment  of  heart  disease,  and  In 
what  the  .ph^ldans  called  'traumatic  nen- 
rosis,"  whh^  being  translated  from  Greek 
Into  Bnglisb,  simply  nueans  a  disease  of  the 
nores  caused  tv  a  wound;  that  these  In- 
juries are  permanent,  and  have  rendered 
the  lOalntifl  a  balpless  Invalid.  The  cause 
might  Mem  InadoQuate  to  produce  such  sol- 
ous  cmseqnenoea  It  Is  one  of  the  class 
of  caaea  where  thwe  Is  a  chanos  tor  "malin- 
gering,"  and  whoa  about  the  <mly  available 
evidence  trading  to  prove  the  oonnectl<m  of 
cause  and  effect,  aside  from  chronological  co- 
incidence. Is  tbat  of  medical  experts,  which, 
U  must  be  admitted.  Is  often  subject  to  the 
suipkiffu  .  of  dealing  largely  la  doabtfnl 


speculation  and  nmolse.  But  it  is  weD 
known  that  there  are  many  genuine  cases  of 
serious  and  pwmanent  Injuries  resoltlnc 
from  what  at  first  seem  very  trivial  cuiaea. 
In  this  case  the  evidence  tended  to  show  that 
the  plaintiff  was,  pricv  to  this  accident,  a 
healthy,  active  wonum;  that  Immedlatdy 
aftw  thf  accident  she  was  compelled  to  taks 
to  hw  bed,  and  has  ever  dnoe  been  almost 
helpless,  and  has  grown  worse,  rath«  thaa 
better;  and,  while  snnestlons  woe  nkads 
that  she  was  shamming,  no  substantial  «vt* 
deuce  was  produced  to  support  these  asser- 
tiona.  The  expwt  evidence  on  behalf  of  tbe 
plaintiff  was  to  the  effect  that  these  alhnaita 
were  real,  that  the^r  were  the  result  of  tbe 
Injury  complained  of,  and  that  th^  were 
pormanent;  and  tbe  defoidaat  i^odnoed 
practically  no  evidence  to  rrtnit  tUa.  If  tlM 
plaintiff's  allied  present  diseases  are  real, 
and  are  the  proximate  result  of  tbe  injury, 
(and  under  the  evidence  vre  cannot  say  that 
such  are  not  the  facts,)  the  damages  award* 
ed  are  not  so  large  as  to  warrant  this  ooart 
in  saying  tbat  they  are  excessive. 

A  new  trial  was  also  asked  on  the  ground 
of  newly-discovered'  evidence^  but,  as  this 
point  is  not  argued,  it  must  be  deemed  aban* 
doned.  We  may  say,  however,  tliat  we  tiava 
examined  tbe  affidavits  on  the  subject,  and 
are  clearly  of  opinion  that  there  was  no  cr* 
ror  in  refusing  a  new  trial  on  that  groond. 
Order  affirmed. 


ALLBN  et  al.  v.  McINTYBEL 
(Supreme  Coart  of  Minnewita.  Jul  80,  18M.) 
VAfUTivo  Jin)aMsvT--8iRVica  or  Pkocksb. 

Bvidence  hM  snffident  to  jastiCr  the 
court  In  setting  aside  a  default  judgment  on  tbe 
ground  that  toe  summons  had  not  beea  sored 
on  the  defendant 
(SrllabuB  by  the  Oonrt) 

Appeal  from  district  cour^  Bamsey  ooon- 

ty;  J.  J.  Egan,  Judge. 

Action  by  Allen,  Moon  &  Co.  against  C. 
W.  Mclntyre.  From  tbe  order  vacating  a 
default  Judgment,  plaintiffs  appeal.  Affirmed. 

McLaui^iUn  &  Morrison*  tor  appellants. 
Bdward  GK  Bogera,  for  nspondsnt, 

MrrCHBLL,  1.  This  Is  an  at^eal  from  an 
order  setting  aside  a  default  judgment  oa  tbe 
ground  that  the  summons  bad  never  been 
served  on  tbe  dtfendant.  The  proof  at  serv- 
ice wss  the  affidavit  at  one  Belknap  that  taa 
served  the  summons  and  complaint,  person- 
ally, on  the  defendant.  In  the  dtj  of  St  Paul, 
on  Novonber  9,  IS&l.  It  Is  settled  that  the 
^oof  of  service,  even  when  ctmststlng  of  Uw 
return  ot  an  officer,  is  not  condnstve,  aa 
against  direct  proceedings  in  the  actlaa  to 
set  asUe  the  judgment  Cro^  v.  Farmv. 
80  Minn.  300.  40  N.  W.  71.  But  such  proof 
should  ordinarily  be  upheld,  unless  opposed 
hjr  dear  and  satUfactoiy  evidence.  Jensen 
T.  Gcovlir,  88  Minn.  833;  88  M.  W.  Sti.  U 
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would  be  dangerous  practice  to  permit  the  re- 
turn or  affidavit  made  at  the  time  to  be  OTer- 
come  by  the  mere  oncorroborated  affidavit, 
made  long  aftei-warda,  opon  altppery  mem- 
ory, of  the  defendant,  to  the  effect  that  no 
service  was  ever  made  upon  him.  But  this 
record  does  not,  as  plaintiffs  seem  to  mp-' 
pose,  present  such  a  case.  It  is  a  significant 
f&ct  that  although  the  judgment  was  ob- 
talned  In  November,  1801,  and  defendant 
was  and  continued  a  resident  of  the  same 
<lt7  as  the  plaintiffs,  and  was  actually  en- 
gaged In  business,  and  regularly,  or  at  least 
frequently,  buying  large  quantities  of  goods 
from  plaintiffs,  and  trequently  in  their  place 
of  business,— not  less  than  six  times  within 
a  month  after  this  action  Is  alleged  to  have 
been  commenced,— yet  It  does  not  appear 
that  during  all  that  time  they  ever  spoke  to 
bim  about  the  matter,  or  attempted  to  col- 
lect their  Judgment,  until  August,  1893;  and 
no  explanation  of  this  course  of  conduct  is 
attempted  to  be  given.  It  Is  also  to  be  noted 
that  idalntUEs  offered  no  evidence  In  rebut- 
tal, except  the  affidavit  of  the  party  who 
claimed  to  have  made  the  service.  In  sub- 
stantially the  same  terms  as  his  original  affi- 
davit on  the  summons,  and  without  any 
reference  to  the  particular  plaoe  where,  or 
the  circumstances  under  which,  he  claimed 
to  have  made  the  service.  The  affidavit  of 
the  depu^  sheriff  to  whom  the  execaUoa  was 
deUvered  In  August,  189;i,  la  uf  little  or  no 
Importance  The  delay  of  the  defendant  In 
movhig  to  set  aside  the  judgmait  la  explain- 
ed by  hU  affidavit  that  he  was  not  aware 
that  any  action  had  been  commenced  until 
Ahortly  before  he  made  this  motion.  Upon 
the  whole  record,  we  could  not  say  that  the 
coort  was  not  justified  In  Mttlng  tbe  Jndg^ 
imnt  aside.  Ordw  affirmed. 


LAWTON  et  eL  T.  BT.  PAVL  PERMANBNT 
LOAN  CO. 

(SflpreiM  Court  of  Mlnuesota.  Jan.  flOb  18M.) 

InmiinTT  agaiiibt  Fiumoomv  Lnms  —  Cov- 
8TRDCTI0S— Parol  EvinBHOs. 
1.  The  defendant  made  a  loan  to  one  Ii.  of 
$2,000,  secured  by  a  real-estate  mortgage,  con- 
tatainc  covenants  of  titie.  There  being  certain 
wx.  titles  on  tbe  premises,  defendant  and  L.,  as 
part  of  tile  tranBaction.  executed  a  written 
agreement,  by  which  defendant  was  to  retain 
SoOO  from  the  amount  of  the  loan,  the  $500  to 
be  paid  to  plaiatiSs  whenever  the  titie  of  tlie 
mortgaged  premises  was  freed  from  all  dalms 
arising  DDoer  the  tax  titles,  or  opon  iiayment 
of  the  mortgage  In  full,  and  until  the  occnrrence 
of  one  of  these  events  the  $500  to  be  retained 
as  secnrit7  for  the  payment  of  the  mortgage 
debt.  The  title  to  the  premises  has  never  been 
freed  from  the  tax  title,  but  upon  default  in  the 
ooudition  of  the  mortgage  debt,  the  defendant, 
under  a  power,  sold  the  mortgaged  premises,  it- 
self bidding  them  In  for  the  iqII  amount  of  the 
debt.— ^,000,  and  hiterest.  In  an  action  by  the 
plaintub  to  reoover  the  $50a  claiming  that  the 
nortgage  has  been  paid  In  full  by  the  foiedo- 
■nre  sale,  kdd,  that  the  writing  was  a  contract. 
And  not  a  mm  receipt,  and  that,  ahbeiwli 
plaintiffs  were  not  a  party  to  It,  yet,  beiug  the 


basis  and  measure  of  tlielr  right  of  recovery, 
the  role  that  a  writtm  instrumsnt  cannot  be 
varied  by  parol  is  applicable^ 

2.  •Hda,  also,  that  the  $500  stood  as  add^ 
tlonaJ  security  for  the  payment  of  the  mort- 
gage debt,  and  not  as  security  for  the  perform- 
ance of  the  covenants  of  titie  in  the  mortgage, 
and  hence  did  not  pass  to  the  defendant  as 
□urchaiier  at  the  mortgage  sale;  that  what  de- 
fendant bought  at  the  sale,  and  for  which  it 
made  its  tdd,  was  the  land,  as  warranted  by 
the  oovenanta,  wlthont  refsrenoe  to  otim  s^ 
cnrlties  hdd  1^  It  for  the  payin«it  oC  the  mort- 
gage debt 

(SyHabas  by  the  Court.) 

Appeal  from  district  court,  Bamsey  county; 
John  W.  Willis,  Judge. 

Action  on  a  contract  by  A  M.  Inwton  and 
others  against  the  SL  Paul  Permanent  Loan 
Company.  There  was  Judgment  for  ploln- 
tiffs,  and  defendant  anneals.  Affirmed. 

WaUsr  L.  (%apln,  tar  aweUtnt  Henry  Q. 
James,  Cor  reqpoodcnte 

MITOHBLL,  J.  nie  deftedant  msds  a 
loan  to  one  La  OttOr  at  $2,000,  and  took  as 
secmity.  tberefor  from  him  a  mortgage,  with 
ooToiiiits  of  tide.  Tben  being  certain  dtr 
aasessmoitB  or  tax  titles  on  part  oC  tbe  mort- 
gaged  promises,  defendant  snd  Ls  Ocdz,  ss 
part  of  the  same  transaction,  executed  the 
toUowing  written  sgreement:  "BxhtUt  C: 
Whereas,  tbe  Bt  Paol  Fmnanent  Loan  Com- 
pony  has  made  a  loan  of  two  thousand  dol> 
lacs  to  Petor  La  Cnlx,  snA  bas  takn  as  ae- 
carlty  therefor  from  said  La  Croix  and  wife 
a  ntortgage  upon  the  west  half  of  lot  four- 
teen, in  Uodc  Boren,  of  MarduU's  sddltkm 
to  West  Saint  Paul.  acc«dlng  to  the  record- 
ed plat  tiicreof,  on  file  and  <tf  rseord  In  tbe 
offlee  of  tb«  raster  of  dae&i  Bsmsegr 
county,  Minnesota,  and  npon  the  tmdlvlded 
balfsf theeaatbalf  of  saUlot;  andwbereas. 
esrtaln  dty  ssstssments  or  tax  ttOes  are  lidd 
by  tbe  estate  of  Bdward  Langevtn  upon  ssM 
BdlTlded  half  of  the  east  half  of  said  lot: 
Now,  Ills  said  company,  bgr  sgreement  of  an 
parties,  has  zetalnsd  In  Its  poasaasltm  fire 
bondred  dollars  ($600.00)  firom  tbe  amount  of 
■aid  loan,  said  sum  of  five  hundred  doDam 
^SOOlOO^  to  be  paid  orar  to  Henry  a  James 
and  A  M.  Lawton  whaieTcr  tbe  title  of  ssid 
Ul  CkAx  to  said  nndlrlded  half  of  said  east 
half  of  said  lot  is  free  from  all  claims  axla- 
Ing  from  the  said  or  any  assess  meat  or  tax 
titles,  and  said  mortgage  Is  made  superlw 
record  to  any  claims,  or  Qpc«  the  payment  of 
said  mortgage  in  full;  and,  until  the  ocear- 
venee  of  one  of  said  events,  the  said  five  bon- 
dred dollars  la  to  be  retained  as  security  for 
the  payment  of  said  mntgage  debt  [Slgnedl 
■■  -  -  ."  In  accordance  with  this  agree- 
ment, the  defendant  retained  $S00  from  tbe 
amount  loaned.  The  tttls  of  the  mortgaged 
premises  has  never  been  freed  from  claims 
arising  under  these  dty  assessments  or  tax 
titles;  bat,  on  default  In  the  conditions  of  the 
mortgage,  the  defendant,  under  a  power,  sold 
tiie  premises,  and  Itself  purchased  them  for 
tbe  fall  amoant  of  the  mortgage  debtr-4%r 
Ooa,  Interest  and  costs,   nalntlffa,  the  par- 
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ttes  named  In  the  agreement^  bring  Ada  ae- 
tltm  to  reeors  the  9000,  dalmlng  tbat  the 
second  or  altonative  condttloii  upon  vbleli 
the  money  was  to  be  paid  orer*  to  wit,  **tbe 
payment  of  the  mortgage  In  fall,'*  has  beat 
foUUled. 

It  la  clear  tbat  Bzhlbtt  O  embodies  a 
contract,  and  la  not  a  more  receipt;  and 
hence^  to  far  aa  It  la  contractual  In  Its  char- 
acter, it  cannot  be  contradicted  or  varied  by 
parol  evidence,  if  the  general  role  is  appli- 
cable. Defendant's  counsel  insiats  that  as 
plaintiffs  were  not  parties  to  the  contract, 
and  as  it  does  not  appear  that  La  Orolx,  the 
promisee,  owed  any  duty  or  was  under  any 
obllgatlona  to  them,  therefore  the  action  is 
not  <Hie  oa  the  express  contract,  but  one  for 
money  had  and  received.  It  is  not  necessary 
to  determine  which  of  these  la  the  correct  de- 
sci1ptl<m  of  the  character  of  the  action,  for 
in  either  case  the  rights  of  the  plaintiffs  orig- 
inate in,  and  are  fonnded  upon,  the  written 
contract,  which  is  at  once  both  the  basis  and 
measure  of  defendant's  liability;  and  hence 
parol  evidence  was  Inadmissible  to  .vary  or 
contradict  Its  terms,  within  the  principle  an* 
nounced  In  Sayre  v.  Burdlck,  47  Minn.  867, 
60  N.  W.  and  Mhmeapolls,  St  P.  ft  8. 
S.  M.  Ry.  Co.  V.  Home  Jns.  Co.,  (Minn.)  66  N. 
W.  816.  All  of  the  evidence  ottered  by  de- 
fendant, except  OS  to  circumstances  which 
fully  appeared  from  the  writing  Itsdf,  was  of 
this  character,  and  hence  properly  exduded. 

This  brings  us  to  the  principal  question  in 
the  case.  Defendant  contends  that  the  9500 
stood  Bs  security  for  the  performance  of  the 
covenants  of  title  in  the  mortgage,  wlilch,  of 
course,  passed  to  It  as  purchaser  at  the  mort- 
gage sale,  and  hence  that  it  still  has  a  right 
to  hold  the  money  until  these  covenants  are 
folly  performed.  On  the  other  hand,  plain' 
tiffs*  contention  is  that  the  money  stood  as 
additional  security  for  the  payment  of  the 
mortgage  debt,  and  that  this  has  been  as 
fully  and  as  effectually  paid  by  the  sale  of 
the  premises  as  if  paid  in  money.  It  seems 
to  na  clear  that  the  express  language  of  the 
contract  Is  conclusive  In  favor  of  the  conten- 
tion of  the  plaintiffs;  and,  iq>on  the  facts  re- 
cited and  disclosed  in  the  contract,  we  think 
the  case  stood  precisely  as  If  defendant  had 
let  La  Orolx  have  the  full  (2,000,  and  had 
taken  from  him  some  other  collateral  security 
for  the  loan.  In  addition  to  the  mortgage. 
Defendant,  In  effect,  held  two  securities. 
One  of  these  had  been  sold,  without  reference 
to  the  other;  and  what  the  purchaser  took 
was  just  what  was  sold,  to  wit,  the  land,  and 
nothing  more.  It  can  make  no  difference 
whether  the  purchaser  at  the  mortgage  sale 
was  the  mortgagee  or  a  strangn.  Both 
must  be  bidders  on  the  same  basis.  Had  a 
stranger  been  the  purchaser,  he  would  clearly 
have  bid  on  the  basis  of  the  value  of  the 
land,  as  warranted  by  the  covenants  of  title 
In  the  mortgage,  without  reference  to  any 
other  collaterals  held  by  the  mortgagee,  as 
security  fw  the  payment  of  the  debt  He 


would  have  acquired  no  equitable  Interest  In 
the  othM-  securities,  even  In  case  of  a  breach 
of  the  covenants  of  titie  in  the  mortgage. 
When  the  mortgagee  bucomea  the  purchaser, 
he  stands  In  no  different  or  bettw  podtiim 
than  would  any  otbL-r  purchaan.  The  doc- 
trines of  marshaling,  or  of  fbe  equitable  as- 
ai^ment  o^  securities,  have  no  application. 
After  the  mw^age  sale,  the  defendant  was 
no  longer  a  creditor,  but  a  purchaser,  of  the 
premises;  the  consIderaUtHi  which  be  paid 
representing  the  value  of  the  land,  as  war- 
ranted by  the  cov^iants,  without  referaice 
to  any  additional  securities  which  he  hdd  for 
the  paymait  of  the  mortgage  debt  The  case 
Is  not  eeaentlally  different  in  princ^le  from 
that  of  the  purchaser  of  the  equity  of  re- 
demption in  lands  subject  to  a  mortgage. 
See  Brewer  t.  Staples,  3  Sandf.  CSl  679; 
Stevens  v.  Church,  41  Conn.  S69;  also.  As- 
sociation V.  Waleen,  (Minn.)  63  N.  W.  867. 

The  supposed  dilemma  suggested  at  the 
close  of  the  brief  of  counsel  for  d^endant  to 
predicated  upon  false  premises.  Had  the 
mortgaged  premises,  because  of  the  Incum- 
brance of  the  tax  titles,  brought  only  91,600, 
defendant  would  have  bad  the  undoubted 
right  to  retabi  the  9500.  notwithstanding  that, 
aftw  the  foreclosure  sale,  the  titie  might 
have  been  "freed  from  all  claims  arising 
from  said  assessment  or  tax  tities."  The 
contract  dearly  contemplated  that  the  titie 
should  be  perfected  before  the  aiforcement 
of  the  mortgage,  and  not  afterwards,  when 
the  defects  In  the  titie  bad  done  defendant 
all  the  harm  th^  ever  could  da  Judgment 
affirmed. 


OOX  V.  MANVBU 

(Supreme  Court  of  Minuesota.  Jan.  80;  1SD4.) 

QuABDiAN  AitD  Wabu — Sals  ov  PaopnTv  nr  Vf 
ouTioN  or  OaoBE  or  Codbt— Brrscr  ov  Oos- 
naxATioir. 

1.  Opinion  on  tnrmer  ai^eal  (60  BCinn.  87, 
62  N.  W.  273)  adhered  to. 

2.  A  statutory  guardian  Is  sabject  to  the 
direction  and  control  of  the  coort  in  the  man- 
agement and  dlaporition  of  his  ward's  prop- 
erty, and  any  diaposition  of  It  in  violation  it 
the  order  of  uie  court  is  ananthoilied,  ^thoogli. 
In  the  absence  of  any  order  on  the  subject  tht 
guardian  would  have  authority  to  make  such 
dIflpo6iti(m. 

3.  If  a  goardian  disposes  ci  his  ward's 
property  In  violation  of  the  Erection  of  the 
court,  the  mere  fact  that  the  court  snbseqnoitl/ 
allowed  the  account  of  the  guardian,  in  whid 
he  charged  himself  with  the  proceeds  at  the 
sale,  It  not  appeaiios  that  the  court  knew  that 
the  guardian  had  disobeyed  Its  orders  or  the 
source  from  which  the  money  chaiged  in  tiie  ac- 
count was  d^ved.  cannot  be  constroed  as 
amounting  to  a  confirmation  of  the  unautiior- 
ised  act  <a  the  guardian. 

(Syllabus  by  the  CoortJ 

Appeal  from  district  court,  day  county: 
Frank  Ives,  Judge. 

Action  by  Walter  8.  Cox  against  Anna  P. 
Manvel  to  determine  adverse  claims  to  cer- 
tain real  estate  in  Olay  county.  There  was 
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Judgment  for  defendant,  and  plaintiff  aj^ 
peala.  RcToised. 
For  former  report,  see  S2  N.  W.  27S. 

O.  J.  Cahaley,  Haynes  ft  Chase,  and  A. 
C  Brown*  tor  appellant  M.  D.  arover,  for 
respondent 

BiiTUUULL,  J.  The  learned  eonnsel-  has 
made,  as  he  always  does,  all  out  of  his  case 
that  then  Is  In  it;  bat  after  careful  ezamina- 
tton  we  are  nnable  to  see  that  the  legal 
status  of  the  case  Is  at  all  dlflttent  flrom 
what  It  was  when  here  on  tbe  former  ap- 
^ML  50  Minn.  87,  62  N.  W.  278.  The  only 
facts  establlBhed  on  the  last  trial,  not  «s- 
tabUahed  on  the  first  that  are  claimed  to 
be  matorlal  are— First  that  nndor  the  laws 
of  Nebraska  a  guardian  ot  a  ndnor  has  an- 
thwlty  to  sell  the  personal  property  of  his 
ward  without  any  order  of  conrt  authoris- 
ing the  sale;  and,  second,  thlt  oftar  this  land 
was  entered,  bat  while  the  plaintiff  was  still 
a  minor,  the  gaardlan  made  ha  final  ac- 
coant  to  the  court  whlcU  was  oonflrmed, 
and  she  discharged  from  ha  guardianship; 
and  that  In  the  amount  with  which  she 
charged  herself  in  her  acccnmt  tras  Included 
the  flOO  which  she  received  from  the  per- 
Sim  to  whom  she  delivered  tiie  cotlflcate  of 
the  mine's  right  to  enter  an  additional  home- 
stead, the  two  blank  powers  of  attorney, 
and  the  ordae  of  the  court  It  Is  Calmed 
tbat  the  effect  ct  the  first  of  these  facts  was 
to  prove  a  sale  of  the  right  of  entry  as  per- 
smal  property.  But  ss  Was  said  oa  the 
former  appeal,  "If  we  are  to  treat  the  rlgbt 
to  enttf  the  additional  lands  as  persMial 
inx>perty,  and  Uw  transaction  as  an  attempt 
the  guardian  to  assign  It  as  personal 
j^perty,  then  we  confront  the  otAex  of  the 
eonn^  Judge  who  appointed  the  guardian, 
and  who  must  be  assumed  to  hare  had  tlie 
direction  and  control  of  her  In  the  discharge 
of  ber  duties  as  gaardlan,  which  In  effect 
j^xAibited  her  assigning  the  ri^t  or  dtdng 
anything  with  it  exc^t  caosliig  the  land  to 
be  sheeted  and  located  under  It  and  then  to 
be  sold."  Oonoedlng  that  the  gaardlan 
might  in  the  absence  of  any  order  ot  court 
<m  the  subject;  hSTe  sold  the  right  as  po^ 
eonal  property,  yet  the  minor  Is  the  ward 
ot  the  court  and.  Id  the  management  and 
disposltioo  of  his  person  and  laroperty,  the 
guardian,  who  tt  but  the  office  of  the  court, 
may  always  be  regulated  and  controlled  by 
tt;  and,  as  this  order  of  the  court  accom- 
panied the  certificate  In  every  successive  de- 
llTery  down  to  the  party  who  entered  the 
land,  the  defendant  cannot  even  claim  the 
benefit  of  Ignorance  of  its  contents.  And 
right  here  lies  the  vice  In  the  argument  of 
oounseL  It  all  proceeds  apoa  the  assump- 
tion tbat  there  had  been  a  valid  sale  by  the 
gaardlan  of  the  light  of  entry  as  person- 
al pn^erty.  If  this  were  so,  th»e  might  be 
some  chance  to  apply  the  equitable  doctrines 
which  he  invidus,  bat  with  this  wonttng, 


It  seuns  to  us  that  his  whole  argnmait  falls. 
The  effect  claimed  tot  the  second  fact  Is 
Omt  It  amounted  to  a  ccmfirmatlon  or  ratl- 
flcatiou.by  the  conrt  of  the  act  of  the  guard- 
Ian  In  selling  the  right  of  entryi  instead  of 
caoBlng  the  entry  to  be  made  in  the  name 
of  the  minor,  as  directed  In  the  olginal  ot- 
der.  But  the  foundation  is  too  small  for  the 
superstructure.  There  Is  not  a  partlde  of 
evidence  tbat  the  court  knew  that  the  guard- 
ian had  disobeyed  the  order,  or  even  knew 
the  source  whence  the  mon^y  came  with 
which  the  guardian  charged  herself  in  ha 
aooount  There  are  some  features  of  the 
case  which  might  Incline  a  court  to  view 
the  defendant's  position  as  favwably  as  the 
rules  of  law  would  permit  but  we  do  not 
see  any  legal  principles  upon  which  the  de- 
dson  of  the  trial  court  can  be  affirmed. 
Judgment  reversed. 

OOLLENS,  J.,  absent  to<A  no  part 


BALL  V.  NOBTHWESTEBN  MUT.  AGO. 
ASS'N. 

(Supreme  Court  of  Mhmeaota.  Feb.  1,  18D4.) 

ACCIDKNT  InBUBAKOB — FORFEITUBa. 

Forfeitures  are  not  faTored  la  law,  and 
he  who  claims  one  most  show  a  fairly  clear 
rl«^t  to  insist  upon  it  BtU,  tbat  the  plaintiff 
had  not,  Iv  his  Mts,  forfeited  his  right  to  recov- 
er indemnity  money  of  defendant  on  Its  acci- 
dental inanrance  certificate  issaed  to  him. 
(Syllabns  by  the  Court) 

Appeal  from  district  court  Hennepin  coun- 
ty; Charles  M.  Pond,  Judge. 

Action  by  John  O.  Ball  against  the  North- 
western  Mutual  Accident  Association  to  re- 
cover on  a  policy  of  accident  insurance. 
Judgment  was  ordered  tor  plaintiff,  and  de- 
fendant aroeals.  AfOrmed. 

James  O.  Flaccb  for  amtellant  Wilson  A 
Tan  Dedlp  and  W.  F.  Ball,  for  respondent 

BUCK,  J.  This  action  wss  teought  to 
recover  on  oaa  ot  the  defndant's  insurance 
policies  tor  a  bodily  Injury  suffered  by  acci- 
dental means.  The  case  was  tried  by  the 
court  without  a  Jury,  and  the  facts  suffi- 
ciently appear  In  the  opinion  of  the  lower 
court  which  Is  herdnaftOT  quoted.  Upon 
the  trial  the  court  below  decided  one  of 
the  principal  questlotts  In  favw  of  the 
defendant  and  the  other  In  favor  of  the 
plaintiff,  and  ordered  Judgment  agidnst  the 
defendant  for  the  sum  of  fSlJBO  and  Int^- 
est  from  August  U,  1802,  and  the  costs  and 
disbursements.  The  opinion  of  the  court  be- 
low upon  the  question  which  It  decided  In 
favor  of  plaintiff  la  so  fall  and  satisfactory 
that  we  adopt  it  as  the  oi^lon  of  this  court 
in  this  cas&   It  Is  as  follows: 

**F(nleitures  are  not  favored,  and  a  party 
who  claims  a  tUfidture  must  show  a  fairly 
clear  rlgbt  to  Insist  iq^n  it.  Under  this  cer- 
tiflcate,  notice  of  assessment  mailed,  post- 
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Bge  prepaid,  to  the  last  address  of  the  mem- 
ber given,  la  stipulated  to  be  sufficient  no- 
tice, and  one  calendar  BHmth  attex  aoch 
nctloe  la  allowed  for  tbe  pa^meiit  of  the  as- 
seaameiit.  Tbe  meaning  of  tbia  ia  that  tbe 
assessment  is  payable  at  once  upon  such  no- 
tice given;  but  the  member  Is  allowed  tbe 
entire  month  following  the  notice  In  which 
to  make  payment,  and  before  his  certlflcate 
shall  lapse,  or  fcMrfeltnre  of  membership  re- 
sult From  the  stipulated  facts  it  appears 
that  the  assessment,  which  was  the  Orst  <Hie 
made  upon  plaintiff,  of  $8.60,  was  madb 
January  1,  1892,  and  that  notice  thereof  was 
duly  mailed  to  pl^nUfl,  poatage  prepaid,  at 
bis  address,  and  that  It  was  never  received 
by  plaintiff.  Although,  from  the  language 
of  the  stipulated  fact^  It  does  not  appear 
very  clearly  on  what  day  this  notice  was  so 
mailed,  counsel,  on  tbe  argument,  on  both 
sides,  assumed  and  evidently  understood  tbe 
stipulated  facts  as  stating  that  It  was  so 
mailed  January  1,  1882,  and  I  shall  so  re- 
gard it.  The  envelope  in  which  plaintiff 
received  bis  certlflcate  from  defendant  (and 
which,  togeth^  with  the  cn'tlflcate,  was  put 
In  evidence)  contains,  among  other  notices 
Indorsed  upon  it,  the  following:  'First  pre- 
mium payable  Feb.  1,  1892,  and  quarterly, 
semi-annually,  or  annually,  thereafter.'  The 
word  'premium,'  bere^  Is  evidently  a  mis- 
taken use  of  tbe  word,  as  there  were  no  pay- 
ments that  could  with  propriety  or  accuracy 
be  called  premiums,  aside,  perhaps,  from  the 
membership  fee.  But  the  language  follow- 
ing, to  the  effect  that  it  was  to  be  repeated 
at  intervals,  shows  that  assessments  were 
meant;  and  the  word  would  In  tbe  connection 
In  which  It  was  used,  be  understood  to  signify 
and  refer  to  future  assessments.  It  Is  stipu- 
lated that  plaintiff  had  no  actual  notice  of  the 
action  of  the  board  of  directors  In  making  tbe 
assessments,  other  than  as  shown  on  said 
envelope,  which  has  nothing  on  the  subject 
except  the  words  above  quoted.  These 
words  amount  to  a  notice  or  representation 
by  defendant  to  the  plaintiff,  at  the  time 
of  issuing  the  certificate,  that  the  first  as- 
sessment under  It  would  be  itayable  Febru- 
ary I,  1892.  Tbe  natural  lmp<nt  of  this  to 
that  the  assessment  would  be  made  or  no- 
tice of  it  given  at  that  date,  or  tbe  matter 
put  In  such  situation  that  it  could  then,  and 
not  at  an  earlier  date,  be  paid;  and  from 
ihi>  stipulations  in  tbe  policy  one  would  fair- 
ly understand  that  there  would  be  one  calen- 
dar month  after  notice  mailed  not  earli^ 
than  that  date  In  which  to  pay  It  The 
plaintiff,  receiving  such  Indorsed  notice, 
might  be  misled,  and  take  no  i»«cautlon8 
to  get  mailed  notices  of  an  earlier  date,  or 
might  give  his  address  at  a  place  he  expect- 
ed to  go  to  at  or  after  that  uate.  No  one 
could  fairly  understand  from  the  language 
used  in  this  indorsement  that  the  first  as- 
eessment  referred  to  was  payable  January 
1,  1892,  and  at  all  times  during  that  month, 
ana  that  February  1,  1892,  was  tbe  very 


last  day  of  grace  Aw  payment  to  prevMit  a 
forfeiture.  In  tbls  case  tbe  plaintiff,  taav- 
Ing  received  no  other  notice,  was  entitled 
to  rely  on  tbe  notice  contained  In  tbe  in- 
dorsement on  the  envelope,  and  upon  tbe  «- 
pectatlon  that  he  could  not  be  In  default  antU 
the  lapse  of  the  calendar  month  aftcar  notice 
of  the  first  assessment  mailed  to  him  on  or 
after  FelH>uary  1,  1892;  for  thotigb  sncb 
provisions  as  this  certificate  contains  as  to 
forfrftnre  upon  default  are  reasonable,  and 
will  be  enforced,  yet  it  Is  only  against  ancb 
as  are  guilty  of  negligence  or  laches,  or  will- 
fully refrain  from  paying  their  assessments, 
and  cannot  be  enforced  against  membora, 
where  tbe  company  baa  given  them  a  notice 
tending  and  liable  to  mislead  them,  and  de- 
prive them  of  an  opportunity  of  paying, 
and  who  have  nevw  recdved  any  other  no- 
tices tending  to  correct  the  misleading  no- 
tice. Plaintiff's  letter  of  February  9,  1892. 
indicates  that  be  then  knew  ttiat  there  was 
an  ontstandiDg  assessment  against  him,  of 
$S.50,  due  the  Ist  of  February.  How  be 
learned  it,  does  not  appear,  except  tiiat  It 
was  not  from  notice  from  the  company. 
That  he  did  not  learn  whoi  It  was  assessed. 
Is  admitted  by  tiie  stipulation  that  be  bad 
no  knowledge  of  the  action  of  the  board  of 
directors.  The  word  'due'  la  only  equiva- 
lent to  'payable;'  and  If  be  beard  In  some 
Indirect  way,  bef<nre  February  9,  1882,  t*at 
be  had  been  assessed  fS.SO,  be  would  stiU 
have  the  right  to  assume  that  such  aascsa 
ment  was  not  made  earlier  than  FetMmary 
1st,  and  tbat  be  would  have  a  calmdar 
month  after  formal  notice  mailed  to  bim, 
within  which  to  pay  It  TbSm  lett»  does 
not,  therefore,  aff^  the  caae.  Nelthw  doea 
the  defendant* a  lett^  of  March  4,  1882.  Al- 
though that  lettoT  states  tbat  the  notice  of 
assessment  was  mailed  January  1,  1882,  It 
ia  not  of  Itself  a  notice  aAing  tbe  plaintiff 
to  pay  the  assessment  but  an  assertion  that 
the  time  for  such  payment  had  passed,  and 
tbe  plaintiff's  membership  ended.  No  no- 
tice would  be  effectual  to  support  a  forfei- 
ture whicb  did  not  give  an  <q>p(Hiunlty  for 
payment  In  view  of  tiie  subsequent  ac- 
tion of  the  defendant  It  seems  probable  that 
Its  officers  construed  tbe  notice  lBd<»sed  on 
the  envelope  as  a  notice  that  February  1, 
1882,  would  be  the  last  day  of  grace  tor  the 
payment  of  the  first  assessment  uid  Its 
counsel  argues  tliat  It  should  be  ao  cob- 
atrued.  But  that  Is  not  the  natural  In^Ktrt 
of  the  language  used,  and  defradant  baa 
no  right  to  expect  any  one  would  so  In- 
terpret It  The  fact  tiiat  counsel,  in  draw- 
ing up  the  stipulation  of  facta,  has  used  tii» 
same  words  'due'  and  'payable'  with  tbe 
same  Uick  of  accuracy,  wbetbtf  pm  pesdy 
or  Inadvertently,  cannot  change  tbe  mean- 
ing of  the  words.  But  even  If  the  woKk 
'payable'  can  be  conslda^  amuignoua,  «r 
capable  of  being  used  in  more  thsn  one 
sense  with  referwice  to  time  of  payment 
it  Is  a  wcffd  wbliA  defendant  selected,  and 
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should  therefore  be  consfrned  against  the 
defendant.  In  accordance  with  a  tandUar 
and  eqnltable  role.  The  asseBsment  abould, 
I  think,  be  deducted.  TBigned]  WiUlam 
Zjoehr«i,  Jodge." 
The  order  appealed  from  la  affirmed. 


STATE  T.  PBARCB, 
(Supreme  Court  of  Minaesota.   Jan.  31,  ISM.) 
On  application  for  reargument  Denied. 
For  former  r^ort,  eee  67  N.  W.  662. 

BY  THB  COURT.  The  application  (or  a 
rear  gum  ent  is  deided.  But  as  defendant's 
counsel  thinks  we  have  misappr^nded 
some  of  his  points,  and  overlooked  others, 
we  deem  It  proper.  In  view  of  the  natore  of 
the  case  to  add: 

1.  That  we  meant  to  hold,  and  supposed 
that  we  had  made  our  meaning  sufficiently 
dear,  that  while  the  defendant  could  not 
be  convicted  upon  the  uncorroborated  evi- 
dence of  the  woman,  nor  upcm  the  uncorrob- 
orated evidence  of  her  hnaband,  yet  he 
might  be  convicted  on  the  evidence  of  the 
two.  each  corroborating  the  other;  the  wo- 
man not  being  an  accomplice  In  the  commis- 
sion of  the  crime. 

2.  The  court's  definition  of  a  "reasonable 
donbt,"  taken  as  a  whole,  was  correct;  and 
that  part  excepted  to  was  In  the  form  Im- 
pliedly approved  by  this  court  In  State  v. 
DIneen.  10  Minn.  407,  (OIL  SSS.) 

3l  The  court,  In  its  charge,— which  U  ad- 
dressed to  each  juror  IndividtmUy,  to  guide 
his  action,— having  Instructed  the  Jury  that 
If  they  did  not  feet  convinced,  bet^ond  a  rea- 
sonable doubt,  that  all  the  mato-lal  all^a^ 
tlons  of  the  indictment  had  beeo  established, 
they  must  find  the  defendant  not  guilty,  it 
was  not  error  to  refuse  to  charge  that,  '^f 
any  one  or  more"  of  them  did  not  feel  thus 
convinced*  then  such  one  oar  more  of  them 
should  find  for  the  defendant 


JfATIONAI/  OBRMAN-AinntlGAN  BASfK 

OF  ST.  PAHXi  T.  TAPI«BT  st  al. 
(Sapreme  Court  of  Mfamssota.    Feb.  B,  16M.) 
AmcnriBTRATioK  —  Cxaims  —  Tjabhitt  or  Dsos- 
ssm  AS  CoaroEATa  Biookboiase. 
The  HabUitr  of  Ute  ertate  at  a  deceased 
stockholder  for  con>orate  debts,  ander  article 
10,  §  3,  of  the  constftutioD,  Is  not  a  claim  which 
can  be  iffesented  to  the  probate  court  for  al- 
lewasce.    The  only  remady  Is  W  aodon  ander 
Osn.  St.  &  7& 
(Syllabus  by  the  OonrL) 

Appeal  from  district  court,  Otter  Tall  coun- 
ty; L.  L.  Baxter,  Judge. 

Claim  of  the  National  CJermaa-Amertcan 
Bank  of  St  Paul  against  Ollbert  A.  Tapl^ 
and  Charles  H.  Qonld,  admintotrators  of  the 
estate  of  Qeorge  B.  Martin,  deceased.  Hie 
<dalm  was  disallowed,  and  datmant  appealed 


to  the  district  court.  From  an  order  sus- 
taining a  demurrer  to  the  complaint,  claim- 
ant appeals.  Affirmed. 

At  the  time  of  his  death,  in  November,  1B90, 
deceased  owned  100  shares  of  the  corporate 
ato<A  of  the  Page  Flour  Mills,  of  the  par 
value  of  910,000.  The  corporation,  becom- 
ing tnsolvent.  In  Octobw,  1800,  made  an  as- 
signment to  Obailea  D.  Wright  who  Is  still 
acttng  as  such  asrignee.  The  claimant  bank 
was  a  creditor  of  Che  corporation  to  the 
amount  of  916,000,  and  on  this  tatdebtedness 
it  obtained  a  Jndgment  against  It  in  the  dis- 
trict court  of  Ramsey  county  December, 
1890,  no  part  of  which  has  heen  paid.  Claim- 
ant filed  prootB  of  lis  claim  as  a  oredltor  of 
the  InsolTMif  corporation  against  the  estate 
of  deceased  as  a  stockhcdider.  The  probate 
court  disallowed  the  claim,  and  from  that 
order  It  a|q;iea!ed  to  the  district  court,  In 
which  It  filed  a  CMUplaint  to  wfaidi  a  demur- 
rer was  sustained. 

John  B.  and  B.  P.  Sanborn,  for  appelant 
Parsons  &  Brown,  for  req^ondent 

MITCaiELL,  J.  The  claim  presented  to 
the  probate  court  for  allowance  was  found- 
ed on  the  liability  of  the  deceased,  as  a  stock- 
holder, for  the  debts  of  the  corporation,  un- 
der the  constitution  of  the  state,  (article  10, 
I  3,)  which  provides  tiiat  "each  stockholder 
In  any  oorporatl«i  •  *  •  shall  be  liable  to 
titte  amount  of  the  stodc  held  or  owned  by 
him."  Under  tUs  prorlslon,  all  the  stock- 
holders are  liable  to  all  the  creditors.  Tbe 
Inject  Is  to  seats  a  common  fund,  limited  in 
amoimt,  for  the  benefit  of  all  creditors. 
H^ce,  If  one  creditor  Is  allowed  to  proceed 
alone,  he  might  exhaust  the  fund,  or  get 
more  than  his  share.  This  personal  liability 
was  evidently  Intended  to  provide  for  the 
contingency  of  a  defidency  of  corporate  as- 
sets, which  remain  the  primary  fund  t<x  the 
payment  of  corporate  debts.  Hence,  It  Is 
evident,  no  action  or  proceeding  can  furnish 
a  complete  remedy,  or  protect  the  rights  of 
all  persons  interested,  except  one  whI(A 
brings  In  all  Interested  parties,— the  corpora- 
tion, all  the  stockholders,  and  all  the  credit- 
ors. And  for  these  reasons  the  courts  gen- 
erally hold,  and  In  the  absence  of  any  statu- 
tory provision,  that  to  enforce  such  a  lia- 
bility, created  for  such  a  purpose,  the  only 
remedy  Is  by  an  action  or  proceeding  to 
which  all  those  interested  are  made  parties, 
so  that  the  rights  and  liabilities  of  all  may  be 
adjusted.  Ihe  reasoning  in  Allen  v.  Walsh, 
25  Minn.  543.  Is  entirely  applicable  to  the 
present  case.  There  Is  no  statute  authoriz- 
ing a  single  creditor  to  commence  an  action 
against  a  dngle  stockholder  to  enforce  this 
eonstltutlona]  personal  liability.  In  Mer- 
chants* Nat  Bank  r.  Bailey  Manuf  g  Co.,  34 
Minn.  823.  26  N.  W.  039,  and  Nolan  v.  Ha- 
zen.  44  Minn.  478.  47  N.  W.  155,  the  action 
was  brou^t  to  enforce  a  liability  under  Qen. 
St  1878,  e  84,  I  0,  which  has  no  application 
to  a  case  like  tb»  present  * 
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The  onlr  remedy  to  enforce  this  coaetlta- 
tlonal  personal  liability  of  stockholders  Is  un- 
der Oen.  St  c  76.  The  probate  court  has 
nether  the  power  nor  the  machinery  by 
which  to  determine  either  the  existence  or 
■amomit  of  such  a  liability,  or  to  enforce  It 
It  cannot  bring  In  other  stockholders  or  oth- 
er  creditors  of  the  corporatlMi  as  parties,  so 
as  to  adjust  their  respective  rights.  The 
presentation  of  such  a  claim  to  that  court 
would  be  a  useless  and  idle  ceremony.  It 
could  do  nothing  with  it  If  It  was  presented. 
It  could  not  even  determine  the  amount  of 
the  claim,  beyond  saying,  what  la  already 
^own,— that  it  could  not  In  any  event  ex- 
«eed  the  amount  of  stock  held  or  owned  by 
the  deceased;  and  Its  decision,  evea  as  to 
the  amount  of  stock,  would  bind  nobody  but 
the  estate  and  the  creditor  presenting  the 
■claim.  It  could  not  even  allow  it  as  a  cfm- 
tingent  dalm,  for  the  liability  la  not  con- 
tingent The  only  contingency,  co-,  to  speak 
more  accnratdy,  the  only  uncertainty,  Is  as 
to  Its  amount  which  can  only  be  determined 
upon  a  full  settlement  of  the  aCTalrB  of  the 
cwporatlon,  and  an  adjustment  of  the  rights 
•and  liabilities  of  all  stockholders  and  credlt- 
ooL  Our  concloslon,  therefore,  Is  that  while 
tbls  dalm  Is,  In  one  senses  om  **arl8lng  i^khi 
«(Hitract"  to  wit  the  contntct  Im^ed  by  the 
■cmstitDtlmi*  it  la,  by  Tlrtne  ot  the  Inherent 
Umltatlini  of  the  Probate  Oode  itself,  im- 
pliedly exchided  from  those  which  can  be 
VnBeateA  tor  allowance  by  the  probate  court, 
and  that  the  <Hil7  remedy  la  by  action  under 
dUipter  76,  to  which  the  personal  rqpreeentar 
tlTe  of  the  deceased  stodchtdder  must  be 
flMde  a  party.  Order  affirmed. 


FITZGERALD  t.  HENNEPIN  COUNTY 
CATHOLIC  BLDG.  &  LOAN  ASS'N.*  KAN- 
NAIN  T.  SAME.  CURTIN  SAME.  LY- 
ONS T.  SAME. 

<Snpreme  Court  of  Ulnnesota.  Vtb.  6,  1894.) 

fioiLDINO  AND  LOAS  ASSCOIATIOXB  —  RiOHTS  OV 
BOBBOWINO  MkhbBBB  —  CoHBTRDOTlOH  OT  Bf- 

Laws. 

By-tews  of  defendant  fixing  the  term* 
'On  which  a  borrowing  member  may  per  op  the 
"loan"  or  "adTsnee"  before  the  niaturity  of 
Us  stodt  emutrued. 
(Syllabus  by  tiie  Coorcf 

Appeal  from  district  court  Henneito  coun- 
ty; Henry  Q.  Hicks,  Judge. 

Action  by  Maurice  Fitzgerald  against  the 
Hennepin  County  Catholic  Building  ft  Loan 
AssodatloD  to  declare  paid  a  certain  mort- 
gage held  by  defendant  on  plaintiff's  proi>- 
erty.  There  was  Judgment  for  plalutU^  and 
defendant  appeals.  Modified. 

The  case  was  heard  on  an  agreed  state- 
ment of  facts,  which  are  substantially  as  fol- 
lows: 

That  plaintiff  Is  now,  and  for  more  than  10 
years  last  past  has  been,  the  owner  in  fee 
■and  in  possession  of  a  parcel  of  land  in  Hen- 


nepin county;  that  deCendant  la,  and  has 
been  for  more  than  10  years,  a  corporation 
organized  as  a  building  and  loan  aawMdatltm 
under  the  laws  of  Minnesota. 

"(4)  That  on  the  16th  day  of  August,  188S, 
the  plalntUT  purchased  of  defendant  ^igbt 
shares  of  the  tenth  series  of  capital  stock  of 
defendant  and  paid  therefor  eight  and  40- 
100  ($8.40)  dollars  at  said  time,  as  provided 
In  said  by-laws,  and  continued  said  payment 
of  f8.40  per  month,  monthly  upon  each  reg- 
ular monthly  meeting  day  of  defendant  from 
and  including  August  1883,  up  to  and  Indud- 
Ing  September,  1892,  amounting  in  all  to  fB24. 

"(6)  That  said  tenth  series  of  d^endant's 
capital  stock  and  said  dght  shares  of  aald 
series  were  Issued  and  dated  on  the  18th 
day  of  August  18S3. 

"(6)  That  the  face  value  ot  said  stock:,  as 
fixed  by  its  articles  of  Incorporation,  was 
$200  per  share,  amoontlng  for  said  eli^t 
shares  to  91,600. 

"(7)  That  at  the  April,  1884,  meeting  of  de- 
fendant plaintiff  made  an  appUcBtitm  to  de- 
fendant for  a  loan  pursuant  to  said  by-laws, 
bidding  OS  a  premium  therefor  the  sum  of 
9103.10  per  share,  makhig  a  total  of  $824.80 
as  premium,  which  sum  was  paid  by  plain- 
tiff to  defendant  by  deducting  the  same  firom 
91,600,  Ibe  face  value  of  said  stock,  leaving 
a  balance  of  ¥775.20,  being  the  net  amount  of 
said  loan,  which  balance  of  $775.20  was  paid 
to  plaintiff  by  defendant  That  no  other 
money  was  paid  or  loaned  by  defendant  to 
plaintiff. 

"(8)  That  on  tbe  2Sth  day  of  April,  1884,  to 
secure  said  loan,  plaintiff  executed  to  defend- 
ant the  bond  and  mortgage  set  forth  In  de- 
fendant's answer,  which  mortgage  covered 
the  lands  hereinbefore  described,  and  which 
mortgage  was  on  the  2&th  day  of  April,  1884. 
recorded  In  tbe  office  of  the  register  of  deeda 
In  and  for  said  county  of  Hennepin  in  Book 
117  of  Mortgages,  on  page  7  thereof.  That 
said  bond  and  mortgage  were  made  and 
given  under  and  subject  to  the  provisions  of 
the  said  by-laws  of  defendant 

That  ftom  and  including  the  May. 
1834,  meeting  of  defradant  np  to  and  Includ- 
ing the  September,  1892,  meeting  of  defend- 
ant plaintiff  paid  to  defendant  monthly,  on 
Its  regular  monthly  meeting  day,  as  provided 
by  said  by-laws,  the  sum  <tf  $3.88  per  month 
as  Intsest  upon  the  net  amount  of  said  loan 
of  $775.20,  amounting  in  all  to  $391.88.  which 
Is  the  entire  amount  of  Interest  <dalmed  to  be 
due  from  plaintiff  to  defendant  on  defend- 
ant's meeting  day  of  September,  1802. 

"(10)  That  said  payment  of  $3.88  ]>er  month 
was  In  addition  to  said  payment  of  $8.40  per 
month,  made  as  afbresald.  That  the  total 
amount  paid  by  plaintiff  to  defendant  Is  $1.- 
315.88. 

"I.ii>  That  In  December,  1891,  all  the  free 
stock  of  defendant's  tenth  series  was  paid 
off,  retired,  and  canceled  tor  less  ttum  Its 
face  value,  to  wit,  $173.22,  and  no  free  stock 
remained  In  said  series. 


*  Rdieartnit  pending. 
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"(12)  That  at  tlie  October.  IW  mMfliig  ot 
■dtfendast^  pi^iit**  demuidfid  a  Mtttemeat 
-of  bla  Mid  iwooiiiit  witb  defentfuit,  a  nleaae 
of  Ids  said  mortgage,  and  the  cancellation  of 
h\a  said  bond,  aU  of  wUcb.  waa  refused  by 
defendant" 

GaUa^er  &  Klnnane,  for  appellant  T.  H. 
BjraeB,  tor  reapMident 

HIXUUELL.  J.  As  tbls  case  was  submit 
ted  on  the  agreed  statement  of  facts,  which 
constitutes  the  findings  of  tbe  court  the  only 
question  Is  whether  tbe  findings  of  fact  Jns- 
tlfled  the  conclusions  of  law.  There  is  noth- 
log  in  plalnUfTs  contention  that  defendant  Is 
not  a  building  society,  and  hence  not  avth<H^ 
Iced  to  take  a  premium  for  a  preference  at 

.pricnltT'  of  loans.  It  Is  true  that  bulldtaig  as- 
sodatUms  are  tbe  creatures  of  statute.   It  Is 

■also  true  that  tltie  2,  c.  S4.  Gen.  St  1878,  on- 

•d€f  whldi  defendant  was  m^anked,  does  not 
define  or  outline  tbe  powers  of  bvdldins  as- 

sedations.  But  the  general  charactor  and 
purposes  of  such  aModatious  hare  been  so 

.loii«  a  matto'  of  common  knowledge  that  the 
term  "building  society"  has  acquired  a  weU* 

•defined  meaning.  The  statute  referred  to  aur 
tbmlses  the  formation  ot  "bulldinjr  associa- 
tions/* and  also  proTides  that  any  premium 
for  preferoice  w  priority  taken  by  any  mnta- 

,al  building  assodadon  tor  any  loan  of  Its 
funds  shall  not  be  deemed  Interest  within 

■tbe  meaning  of  any  law  ot  this  state,  nor 
sdiall  any  excess  of  such  premlnms  ovtx  any 
rate  of  Interest  pmnltted  by  the  laws  ot  this 
state  be  deemed  or  held  to  be  usury.  This 

-4dearly  Butb(Mrizea  the  fcMrmatlon  of  what  have 

.long been  known  as  "building  sodetleB."  The 
articles  of  association  and  by-laws  of  the  de- 
taidant  show  that  it  Is  a  ^inntaal  bulling 
aodety,"  as  that  term  Is  conuntnily  under^ 
stood,  aithooflft  adopting  some  detaila  fw 
carrying  out  the  scheme  that  may  be  peculiar 
to  itself. 

In  order  to  determine  wheOur  plaintiff's 
mortgage  has  been  paid  in  fidl,  ot,  if  not 

.how  mudi  remains  to  be  paid  in  case  be  de- 
sir«s  to  settle  19  and  obtain  a  release  of  his 

,proi>ert7,  it  is  neoessary  to  examine  and  eon- 
strne  the  proTlsIons  of  t^-laws  of  the  asso- 
ciation oa  that  subject  It  is  now  retf  com- 
mon tor  bonding  sodetles  to  make  i^Tlston 
for  members  withdrawing,  and  tot  borrow- 

-  tag  members  paying  bade  the  'loon"  or  "ad- 
▼ance^"  if  they  deslr^  before  the  maturity  of 
ttielr  Btodc.  In  the  absence  ot  any  statute  on 

-the  subject  It  is  OMnpetent  for  the  assoda* 
flan  Itadf  In  Its  artides  or  t^-laws  to  fix  the 
terms  on  which  this  may  be  done.  Of  course, 
In  adTsnce  at  a  settlement  and  accounting  on 
the  matoilty  of  tbe  stodc  or  termination  of 
tho  association  it  can  never  be  detamlned 
wlfli  exactnen  what  a  member's  stodc  Is  ao- 
tnallr  worth.  Hence  it  Is  usual  to  lAcvtsmne 
fixed  basis  for  setUement  with  the  retiring 
member  or  paying  bonoww  which,  from  ex- 

.perlsBcab  the  assodatlon  has  found  will  ap- 


vraximate  exact  justice,  and  at  the  same 
time  be  on  the  safe  side  tor  the  assodatlon. 
This  Is  just  what  we  think  the  aasodatloa 
has  provided  for  liy  the  amendrnwits  to  Its 
by-laws,  which,  so  far  as  relate  to  borrowing 
membas  who  desire  to  pay  np  before  matu- 
rity of  their  stock,  are  as  follows:  "First  Be- 
scdred,  Uiat  we  adt^t  nine  years  fbr  a  basis, 
taisteaa  xa  eight  <4)  Besolred,  that  bi  set- 
tling with  members  desirous  of  paying  back 
their  loans  they  be  charged  with  total  amount 
of  loan  and  premium,  and  credited  with  one- 
ninth  of  the  premium  for  each  whole  unex- 
pired year,  np  to  the  ninth  year,  together 
with  does  snd  tntttesi;  or  profit  cm  said  dues, 
as  the  case  may  be.  (5)  Resolved,  that  a  re- 
bate of  weninth  of  the  ^emltuu  be  allowed 
to  borrowing  members  for  each  year  oq^lred 
itf  the  series  in  whidi  th^  loan;  and  that 
said  rebate,  instead  of  being  deducted  from 
the  bonus  as  heretofore,  be  placed  to  the 
credit  of  said  members  until  said  snies  ma- 
tures, or  loan  paid  back."  THese  by-laws  are 
not  very  happily  worded,  but  It  seems  to  us 
dear  that  the  plan  adopted  for  settling  with 
a  borrowing  member  iwoceeds  tQwo  the  basis 
that  time  earns  the  'premium**  at  the  rate  ot 
ooe-ninth  each  full  year.  But  It  also  seems 
to  ns  that  in  balancing  accounte  Interest 
must  be  charged  on  all  amounts  of  such  pre- 
miums not  thus  earned,  otherwise  the  pay- 
ment of  a  jvemlnm  tor  a  loan  woold  amount 
to  taexe  bookkeeping.  Our  Tiew  is  that  In 
the  settlement  the  borrower  should  be  charg- 
ed interest  during  the  first  year  <m  the  whole 
pieminm,  during  the  second  year  on  dght- 
ninths,  during  the  third  year  on  seren^dntha, 
and  so  on.  If  it  had  ran  the  full  nine  years, 
of  course  the  interest  with  which  he  should 
be  thus  charged  would  Just  equal  Interest  oa 
one-half  iffonium  tor  the  full  nine  years.  Of 
course^  tlie  Interest  should  be  OMnpnted  at  tbe 
rate  at  which,  and  trom  the  date  whoa,  the 
loan  was  made.  To  lUnstrate:  Suppose  this 
loan  had  run  exactly  nine  years,  then  tbe  ba- 
ds ot  settlement  would  be  as  follows: 

Interest  on  amount  actually  loaned, 
^775.20.)  and  wioAalf  de  premi- 
um ($412.40)  for  nine  years  at  6 
per  cent   9  641  10 

To  this  add  amount  actually  loaned     T75  20 


Total  amoont  with  which  the  bor- 
rower is  to  l>e  charged  |1,416  30 

Leaa  amoant  paid  sb  found  by  the 
ooort   1,315  80 

Balance  due  April  28,  1808  9  100  60 

It  foIlowB  that,  accndbig  to  this  method  of 
calculation,  plaintiff's  mortgage  was  not  paid 
in  full,  and  hence  Uiat  be  waa  not  entitled  to 
the  rdief  demanded  in  his  complaint;  but  as 
it  was  stipulated  that  the  pleadings  should  be 
deemed  amended  so  as  to  conform  to  the 
Bt^nlated  facti^  we  see  no  reason  why  this 
may  not  stand  as  an  actltm  for  on  adjudica- 
tion as  to  the  torms  (m  vrtdch  plaintiff  is  ea- 
tltled  to  pay  vp  and  have  his  mortgage  dis- 
charged. Cause  remanded,  with  directions  to 
the  trial  court  to  amend  its  oondoslav  of 
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law,  and  order  for  jndgm^t  In  accordant 

with  tblB  oplnlan. 

The  cases  of  Kannaln,  John  Curtln.  and  Si- 
mon Lyons  against  tbe  same  defendant  In- 
Tolre  the  same  question,  the  only  dlCPerence 
hetag  as  to  the  dates  and  amoants,  and  the 
samt  direction  Is  made  tn  each  of  these  caaea. 


smCBBBT     MINNEIAPOUS  &  ST.  ti.  BT. 
GO.  et  bL 

(Snpreme  Conrt  of  Minnesota.  Feb.  S,  1894.) 
Costs— PoWEB  or  Court  to  Ajuloh. 

1.  Where  IndiTidoal  hondholders  onder  a 
raiIwB7  tnut  deed  have  been  permitted  to  ap- 
pear in  an  action  for  the  purpose  of  protecting 
the  ioterests  of  all  the  bondholders  under  the 
trust  deed,  and  they  incur  exiwnses  therdn  for 
that  purpose,  for  which,  If  made  by  the  trus- 
tee, be  would  be  entittea  to  relmbursemmt  out 
of  tiM  trust  fund,  the  court  hat  the  power  to 
make  the  same  retmlHirseaent  to  sach  bond- 
holders that  it  might  hsTS  made  to  loe  trustee 
had  he  made  tiw  diabnrsements  for  the  same 
purpose. 

2.  If  relief  lying  within  the  aonnd  discre- 
tion of  the  court  Is  refused  on  the  cronsd  of 

the  want  of  power  to  erant  it,  such  declsioQ  is 
nrooeous,  and  should  be  reversed,  and  the 
case  remanded,  with  directions  t»  the  court  to 
exercise  Its  discretion. 
(Syllabus  by  the  Oonrt.) 

Appeal  from  district  conrt,  Hennepin  coun- 
ty; Seagrave  Smith,  Jndga 

Action  by  Henry  Selbert,  trustee,  against 
the  Minneapolis  &  St  Lonis  Railway  Com- 
pany, Robert  Benson,  and  others,  to  fore- 
close a  mortgage  given  by  the  railroad  com- 
pany. An  order  directing  the  receiver  of  the 
railroad  to  pay  Interest  coupons  on  the  bMida 
secured  by  another  mortgage  was  affirmed 
on  appeal  6&  N.  W.  1161.  Afterwards  Rob- 
ert Benson  and  others  made  application  for 
the  allowance  of  att<nrney*i  fees,  costs,  and 
dlsborsementB  i»aid  or  to  be  paid  by  them 
In  cmnectlfm  with  the  case.  The  appUca- 
tion  was  denied,  and  petttiwers  appeal  Re- 
versed. 

Followtag  Is  tbe  order  ^pealed  from: 
**Thls  matter  come  on  to  be  heard  at  a  gen- 
eral term  of  this  court,  the    day  of 

 ^  A.  D.  1893,  upon  the  petition  of  Rdb- 

ert  Benson  et  aL,  holders  of  bonds  secured 
by  the  Fadflc  Bztenalon  mortgage,  so  c&ned, 
for  an  order  requiring  the  reoelTW  of  de- 
fendant .to  reimburse  them  for  attom^'a 
fees,  costs,  and  disbursements  paid  or  to  be 
paid  by  them  In  connection  with  this  cause, 
In  any  event  to  an  amount  not  less  than  915.- 
OOa  •  *  *  In  this  suit  [to  foredose  the 
Improvement  and  equipment  mortgage,  whldi 
Is  a  lien  of  some  degree  npm  all  the  proi>- 
erty  and  estates  of  def^dant]  the  Oentral 
^uat  Company  of  New  York  was  at  the 
outset  made  a  pnrty  defendant,  being  a  trus- 
tee under  certain  dlfTerent  mortgages,  [all  re- 
ferred to  In  the  compl^nt]  These  mort- 
gages. In  which  the  Central  Trust  Company 
Is  named  as  trustee,  cover  different  portions 
of  defendant's  line  of  iridely  diverse  vahie 


and  earning  cajuclty.  The  lines  covoed  by 
some  of  these  mortgages  produce  revoiae  In 
excess  of  operating  expenses,  and  tbdr  fair 
proportion  of  the  road's  gen««l  (diarges,  re- 
spectively, while  those  covered  fay  other  of 
these  mortgages  produce  no  such  net  In- 
come. Among  the  income-producing  proper- 
ties so  mortgaged  to  tne  Central  Trust  Com- 
pany as  trustee  Is  the  Pacific  Extension,  be- 
ing that  p<»tlon  of  defendant's  lines  lying 
westerly  of  Hopkins.  At  the  outset  of  this  . 
litigation,  and  at  various  stages  of  its  prog- 
ress as  wen.  It  seemed  not  unlikely  that  the 
Inter^ts  secured  by  ttie  Padflc  Extension 
mortgage  might  conflict  with  those  secured 
by  other  of  the  mortgages  In  which  the  Oen- 
tral Trust  Company  of  New  Totk.  Is  named 
as  trustee.  The  fear  that  such  conflict  might 
result  was  Justified  both  from  ttie  fact  that 
the  Fadflc  Extension  was  contrHmting  rev- 
enue to  the  receiver,  while  other  lines  cov- 
ered by  Central  Trust  Company  mortga^ 
were  not,  and  from  the  fact  that  at  i\n.'  in- 
ception of  this  litigation  tt  was  the  avowed 
purpose  of  the  plafntiCF  to  force.  If  possible, 
the  foreclosure  of  all  the  mortgages  upon  the 
property  of  the  defendant,  compelling  the 
bondholders  under  each  to  take  the  amounts 
due  them  for  principal  and  Interest,  or,  if  the 
proceeds  of  the  defendant's  estate  should 
prove  Insnfflclent  to  discharge  all  Its  mortgage 
Indebtedness,  their  fair  proportions  of  tbosa 
proceeds.  ^  view  of  this  probable  or  poasl- 
hle  conflict,  the  present  petitioners,  Robert 
Benson  et  sJ.,  (who  are,  and  at  all  times  here- 
in refrared  to  have  been,  the  holders  of  bonds 
secured  by  the  Fadflc  Extension  mortgage 
of  the  par  value  of  ?8T1,000  out  of  a  total 
Issue  of  $1,382,0000  deemed  It  necessary  for 
the  protection  of  the  interests  of  tbemseHTes 
and  of  all  holders  of  bonds  secured  by  flw 
Fadflc  Division  mortgage,  to  secure  some 
separate  and  IndependMit  representations  of 
the  Fadflc  Extension  bondholders  in  this 
suit  It  appears  that  Uiey  first  applied  to 
the  Central  Tniat  Company,  setting  forth  the 
situation,  the  conflict  In  Interest  between  tbe 
Fadflc  Extension  bondholders  and  othen 
represented  by  the  Central  Trust  Company, 
and  requesting  that,  at  least  during  fln 
pendens  of  tblB  Mtlgatlon.  It  resign  Its  por- 
tion as  trustee,  and  permit  tliem,  or  some 
person  sheeted  by  the  court  or  the  Fadtle 
Extension  bondholders,  to  represent  the  In- 
terests secured  by  thdr  mortgage.  This  the 
Central  Trust  Company  did  not  at  that  time 
feiil  Justified  In  dohig,  and  It  de<^ned  to 
take  the  action  requested.  The  bondholders, 
Benson  et  aL,  then  applied  to  this  court  tn 
this  action  for  leave  to  appear  as  defendants 
herein  by  virtue  of  their  Intwests  under  I3n 
Fadflc  Extension  mortgage,  tor  the  puiposs 
of  caring  for  and  protecting  the  Interests 
of  all  the  bondholders  under  that  mortgage 
After, a  full  hearing  this  application  was 
pranted,  and  an  order  to  that  effect  entered 
September  17,  1889.  Mr.  Bensoo  and  bis  as- 
sociates immediately  tlierenpon  employ<ed 
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ImA  it  Bunn  of  Bt  Paul,  as  counsd  to  rep- 
reeoit  the  Intovsts  of  the  Padflc  Bxtensloii 
tMDdbolden,  and  from  that  time  to  the  pres- 
ent those  att(Mme78  hare  faithfully  and  with 
great  ability  attended  to  the  Interests  of  the 
bondiiolders  ander  that  mortgage.  The  Oen- 
tial  Trust  Oompany,  doubtless  concluding 
that  in  this  way  it  could  best  mecr%  the  Inter* 
ests  r^resented  by  It,  seems  Tlrtually  to 
bare  left  the  general  management  of  the  In- 
terests secured  by  the  Padflc  Bxtenston 
mwtgage  to  the  representattves  of  the  petl* 
tloners,  Benson  et  aL,  who  hare  unremitting- 
ly and  successfully  protected  those  Intmsts 
on  all  occasions,  although  the  counsd  for  tbe 
Central  Trust  Oompany  at  all  times  co-oper^ 
ated  wltb  them.  Among  other  things,  the 
petitioners  applied  t<x  an  order  requiring  the 
receiver  to  keep  his  accounts  by  divisions, 
separating  the  earnings  and  erpettdltures  of 
the  different  lines  of  defendant,  so  that  It 
c»nld  be  BscertidBed  just  what  eanlngs  were 
mads  and  expenses  Incnrred  by  the  portl<m 
of  defendant's  lines  covered  by  any  given 
mortgage.  TUs  appBoitton  was  granted, 
and  tbe  order  made  In  pursuance  of  It  has 
betn  of  the  ntstiost  importance  In  enabUng 
the  conrt  properly  to  adjust  the  rights  of  the 
different  mortgaged  lines  In  the  funds  pro- 
duced by  tbe  road.  Thoeafter,  from  time 
to  time,  tbe  pettttoners  have  applied  to  the 
court  for  orders  requiring  the  receirw,  ont 
of  tbe  funds  In  his  hands,  to  pay  large  sums 
<rf  m<mey  Intact  upon  the  Padflc  £hcten- 
slon  bonds.  In  consequence  of  the  Institu- 
tion of  these  applications,  tbe  court  has,  from 
time  to  time,  ordered  such  payments  of  lntu<- 
est,  not  OBJy  npon  the  Pacific  Gxtmslon 
bonds,  but  npon  those  secured  by  other  mort- 
gages. These  payments  of  Interest  made  up- 
on the  Pacific  Exten8i<m  bonds  have  In 
on  cases  beoi  ordered  v«>on  petitions  filed  or 
motions  made  by  or  on  behalf  of  the  present 
petitioners.  By  payments  of  Interest  such  as 
these  the  interest  then  running  upon  coupons 
In  default  was  stopped,  and  a  large  saving 
to  the  estate  (In  actual  money)  resulted. 
The  attorneys  for  the  petitioners  attended 
the  taking  of  all  testimony  taken  In  this  case, 
and  the  hearings  upoti  substantially  all  mo- 
tions, petitions,  etc.,  which  were  very  fr» 
qnent  AH  papers  served  In  this  action  have 
been  served  upon  petitlonws*  attorneys,  and 
have  required  th^  examination  and  atteo- 
tion.  The  petltlfmera  and  thdr  attorneys 
performed  other  valuable  services,  as  the 
record  In  this  case  wUl  show.  Tbe  services 
tjS.  Messrs.  Lusk  &  Bunn  at  all  stages  of  the 
proceedings  have  been  of  unquestionable 
value,  both  to  their  clients  and  to  all  tlie 
Pacific  Extension  bondholders,  (all  the  bond- 
holders  under  the  Pacific  Extension  mort- 
gage have  in  every  cose  shared  equally  In  the 
benefits  derived  from  the  services  of  the  pe- 
tltlonerB  and  their  attorneys,)  and  hare  been 
of  as  much  assistance  to  the  oonrt  In  axriv- 
Ing  at  proper  condusioas  as  those  of  any 
connaeli49  tbe  owe.  The  aUowasoe  of  $13,- 


000  which  tbey  ask  Is  deemed  a  very  reason- 
aUe  charge,  and.  If  the  matter  rested  prop- 
erly In  tbe  courts  discretion,  It  would  not 
hesitate  to  allow  petitioners  tbe  n^burse- 
ments  which  they  aA  (at  least  to  the  amount 
of  9 l&.00(n  as  a  charge  vvon  tbe  fund  in  the 
receivw's  bands.  13ie  court,  however,  in  Its 
(pinion,  under  the  practice  of  courts  of 
equity,  has  not  any  such  authority.  Where 
Individual  bondh<^W8  appear  In  a  suit  of 
this  character,  as  <Ud  these,  they  must,  In  the 
opinion  of  the  court,  do  so  at  their  own  ex- 
pense. In  Justice  to  the  petitioners  It  has 
been  thought  ^npw  to  embody  in  this  order 
a  general  statement  of  the  character  and 
value  of  the  mttIom  performed  In  this  case 
by  the  petitioners  and  their  attorneys,  al- 
though, for  the  reason  above  stated,  their  ap- 
idlcation  for  on  allowance  ont  of  the  fund 
must  be  denied.  It  Is  so  ordered.  The  re- 
lief ^yed  for  in  the  petition  of  Messrs. 
Robt  BeDBcm  «t  aL,  reCared  tOb  Is  hereby  de- 
nied." 

Lusk,  Bunn  &  Hadley,  for  appellants.  B. 
S.  Isham  and  Albert  E.  Clarke,  for  respond- 
ent Minneapolis  &  St.  L.  By.  Co.  and  re- 
ceiver. J.  M.  Shaw,  few  respondent  Selbert 
Harris  Bicbardson,  for  respondent  Central 
Trust  Co.  of  New  York.  Woods  &  King- 
man, for  respondent  Fidelity  Insurance, 
Trust  &  Safe-Deposit  Ca  H.  C.  Truesdale, 
for  respondent  Farmers*  Loan  &  Trust  Co. 
Wilbur  J.  Booth,  for  respondent  Chicago,  R. 
I.  &  P.  Ry.  Co.  Flandrau,  Squires  &  Cutch- 
eon,  for  respondent  R.  F.  ParshalL  J.  D. 
Armstrong,  tat  respondent  St  Paul  &  D. 
By.  Co.  John  (X  Bullitt,  Jr.,  for  respond- 
ent Northern  Pac.  B.  Co.  and  others.  Thos. 
Wilson  and  S.  L.  Perrln,  for  respondent 
Chicago,  SL  P.,  M.  .&  O.  Ry.  Co.  Keith. 
Evans,  Thompson  &  Fabrchlld,  for  certain 
bondholders. 

MITCHELL,  J.  The  facts  are  soffldently 
stated  In  the  order  appealed  from.  See, 
also,  (vlnloB  on  a  form«  appeal  in  the  same 
cose.  03  N.  W.  U&L  This  appeal  Is  from 
an  order  denying  the  application  of  the 
bondholders  under  "the  Padflc  Bxtcnston" 
mortgage,  who  wwe  allowed  to  a[q}ear  as  de- 
fendants In  the  action  fw  the  purpose  of 
protecting  the  Interests  of  all  the  bondholders 
under  that  mortgage^  lot  an  allowance  f<w 
attcvney's  fees  and  other  disbursements 
made  by  them  in  connection  with  the  ao- 
Uon.  The  discussion  of  counsel  has  taken 
a  wide  range,  but,  in  our  Judgment,  the 
law  of  the  cose  lies  within  a  very  small 
compass.  It  seems  to  us  dear  that  the  serv- 
ices performed  and  the  disbursements  made 
by  these  appellants  were  such  that,  if  per- 
formed or  made  by  the  trustee,  the  latter 
would  have  been  entiUed  to  reimbursement 
th^^for  oat  of  the  trust  fund  as  services 
performed  and  dlsbursentents  made  in  tbe 
execution  of  tbe  trust  and  in  protecting  the 

1  interests  of  the  bondholders  under  the  moct- 


Digitized  by 


1070 


SOSTHWXSTEBN  BEFOBTEB,  Vol.  57. 


(Minm. 


gage.  It  iB  not  material  whether  m  not 
the  action  Instituted  by  the  plalnttiDr  as 
trustee  under  "the  equipment"  mwtgage  was 
authorised  under  that  trust.  The  tact  was 
that  the  action  had  been  commenced,  and 
in  it  not  only  was  relief  asked  that  would, 
if  granted,  be  injudicial  to  the  rights  of 
tbe  bondholders  under  the  Padflc  Extension 
mortgage,  but  a  receive  had  been  appointed, 
who  had,  under  the  order  of  the  court,  taken 
possession  of  and  was  operating  the  prop- 
erty, and  collecting  the  earnings  thereof, 
which  were  pledged  by  the  Padflc  Bxtennlon 
mortgage,  which  authorized  the  trustee,  in 
case  of  four  months*  deteult  in  the  principal 
OP  interest  of  the  bonds  secured  thereby,  to 
take  possession  of  the  road,  operate  and 
manage  Its  business,  collect  and  receive  the 
toUs,  Issues,  and  profits  thereof,  and  apply 
the  net  proceeds  to  the  payment  of  the  in- 
terest and  prtndpal  of  the  bonds.  There  can 
be  no  qneetlcHi  as  to  the  right  as  well  as 
the  duty  of  the  trustee  In  such  a  case  to  de- 
fend the  action  so  far  as  necessary  to  pro- 
tect the  Interests  of  the  bondholders,  and 
to  apply  to  the  court  to  hare  a  receiver  hold 
tor  and  pay  to  them  so  much  of  the  net 
earnings  as  Is  covered  1^  his  mortgage. 
Selbert  v.  Railway  Co.,  supra.  And  there 
can  be  no  doubt  as  to  the  right  of  the  tma- 
tee  to  reimbursement  out  of  the  funds,  whlcn 
Is  the  subject  of  the  trust,  for  all  reasra- 
able  expenses  Incurred  In  the  performance 
of  such  duty,  as  being  expended  in  the  exe- 
cution of  the  trust  and  pressing  and  ad- 
ministering the  fund  which  Is  the  subject 
of  the  trust  And  if,  for  any  reason,  the 
bondholders  are  permitted  to  appear  In  the 
action  tar  the  purpose  of  protecting  the 
tmst  property,  and  do,  in  whole  or  in  part, 
what  the  trustee  might  hare  thus  done,  tt 
seems  to  us  that  there  can  be  no  doubt  of 
the  power  of  the  court,  upon  a  proper  show- 
ing, to  make  the  same  reimbursement  to 
them  which  it  might  hare  made  to  the  tm»- 
tee  had  he  performed  the  same  services  and 
incurred  similar  expenses.  This  does  not 
mean  that  both  should  be  paid  tor  the  same 
thing,  bat  that  after  determining  the  amount 
which  should  be  allowed  tor  expenses  nec- 
essarily or  reasonably  expended  in  preserv- 
ing and  protecting  the  trust  property,  the 
court  may  app<Hiion  the  amount  between 
the  trustee  and  the  bondholders,  or  award  It 
all  to  one  of  them,  according  to  the  equities 
of  the  case.  In  this  case  the  court  recog- 
nized the  equltlw  of  the  appellants,  and  the 
value  of  their  services,  In  the  benefits  of 
which  all  the  other  bondholders  had  shared 
equally  with  themselves,  but  refused  to  ex- 
ercise any  discretion  in  the  matter,  hold- 
ing that  it  had  no  power  to  grant  appellants' 
ai^Ucatlon;  that  Is,  that  it  had  no  author- 
ity to  allow  rdmbnrsemente  to  Individual 
bondholders  who  appear  in  a  suit  of  this 
character.  It  is  elementarj  that  if  relief  ly- 
ing within  the  sound  discretion  of  the  trial 
court  to  refused  on  the  ground  of  want  of 


power  to  grant  It  or  upon  any  other  ground- 
that  ivoves  the  nonexerclse  of  that  discre- 
tion, such  decision  will  be  reversed,  and  the 
case  remanded,  with  a  dlrectlm  to  exercise 
the  discretion.  This  rule  d^i>ends  upon  the 
right  of  every  suitor  to  obtain  fall  and  fair 
consideration  for  all  rights  that  he  may 
properly  submit  to  the  declsicm  of  the  court 
Tbe  questions  whethra-.  In  the  exercise  of 
a  sound  discretion,  the  court  ought  to  make 
an  allowance  to  appellants,  and,  if  so,  how 
much,  are  not  before  us  tor  consideration. 
The  court  having  reftised  to  exotdse  Its 
discretion  <m  the  ground  of  a  siqtpoaed  want 
of  power,  the  order  appealed  from  must  be 
reversed. 


GURRAN  V.  BOARD  OF  COM'BS  OP  SIB- 
LEY COTTNTT. 
(Supreme  Oouit  of  Minnesota.  FA.  %  ISM.) 

DaiiKAOB  — Ibkbgdlakitibs  —  BuasBsniniT  tnr- 
nSR  CURATIva  AOT— iHJUirOTIOR— FLSASniet. 

1.  Where  the  ooaoty  commbaioDcrs  havr 
lidd  out  and  constructed  a  public  ditdi.  under 
chapter  97,  Gen.  Laws  1887,  in  good  faith,  bat 
have  failed  to  condemn  the  easement  tor  the 
ditch  by  reason  of  irregnlarltics  and  omlaaloiie 
In  tbe  proceedings,  and  an  owner  of  Und  bcM- 
fited  by  inch  ditch  obtains  a  Judgment  Hgainft 
such  coQDty  commissioners  restraining  tbem 
from  ooUectins  a  tax  issned  against  aach  land 
for  sack  benefits,  thb  does  not  prevent  a  com- 
missioner from  proceeding  anew  under  the  cura- 
tive act  provided  by  chapter  152,  Laws  1898,  to 
reoendemo  such  easement  and  reassBSs  a  tax 
on  each  Und  for  such  benefits. 

2.  When  the  snbject-matta  to  within  the 
Jorisdictioa  of  a  pablic  body  or  board,  defects 
and  irregnlarities  will  not  be  preanmed  in  Ai- 
vor  of  a  partT  attackii^  its  proceedincB,  bat 
most  be  alleged  and  proved. 

&  Had,  that  the  complaint  in  OHm  tarn  doss 
not  state  a  caose  of  action. 
(Syllabns  by  the  OourL) 

Appeal  from  district  court,  KUcj  county; 
Francto  Oadwell,  Judge: 

Action  by  Denato  Cumui  agtinat  Uie  boud^ 
of  county  commlastoaera     SlVley  county  for 
an  Injuncticni.  From  an  order  orerruUi^ 
demurrer  to  the  complaint,  defendant  ap- 
peals. Reversed. 

Bd.  H.  Hnebner  and  Wm.  B.  KwDBhatt, 
for  appeUant  F.  B.  Ana,  for  respondeBt 

OANTT,  J.  This  to  an  appeal  firon  aa 
otAor  overruling  a  deniurr«-  to  the  com- 
plaint which  praya  toe  an  Injunction  re- 
straining tbe  defendant  ttom  collecting  a 
special  tax  assessed  under  <^apter  11^  Gen. 
Laws  188B,  to  pay  tor  the  cost  of  a  pnbUc 
ditch  constructed  undw  void  proceedings  at- 
tempted to  be  instituted  and  conducted  m^ 
der  chaptw  97,  Gen.  Laws  1887.  Said  chap- 
ter 97  provides  that  pvsons  who  may  be 
In  colain  ways  Interested  shall,  if  they  de- 
sire to,  post  notices  in  three  of  tbe  most 
puMic  places  In  each  town  through  wlil^ 
the  ditch  to  to  be  constructed  that  tbciy  wllT 
at  a  specified  time  petition  the  county  com- 
missioners to  lay  out  sncA  ditch;  ttat  iqkuI' 
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the  petltlonera  presenUng  such  petition  to 
Buch  county  commissioners  at  sach  time,  and 
giving  a  certain  bond  for  the  cost  of  the 
proceedings,  the  county  commisslonerB  may 
proceed  to  hear  the  matter  and  appoint 
viewers  to  lay  out  the  ditch,  make  the  prop- 
er meamrementa  and  estimates  of  the  cost 
of  the  same,  a  detailed  statement  of  the 
lands  that  will  be  damaged  and  the  lands 
that  will  be  benefited  and  the  amounts  of 
such  damages  and  benefits,  and  file  a  re- 
port of  the  same  with  the  county  auditor, 
who  shall  thereupon  give  notice  that  at  a 
certain  time  the  county  commissioners  will 
act  on  such  report;  that  such  notice  shall 
be  posted  a  certain  length  of  time  before 
such  hearing  in  three  public  places  In  each 
town  through  which  such  ditch  Is  to  ran; 
that  on  such  hearing  the  county  commis- 
slonerB may  confirm  such  report,  order  Bucb 
damages  paid  out  of  the  county  treasury, 
and  such  benefits  assessed  sb  a  special  tax 
on  the  land  so  benefited.  The  complaint  al- 
leges that  In  July,  1S8S,  a  petition  was  so 
presented  to  the  county  commissioners  of 
Sibley  county  for  such  a  ditch;  that  they 
proceeded  under  this  law  to  lay  out  the 
same,  and  all  the  proceedings  above  provid- 
ed were  had,  except  that  the  first  notice 
so  required  was  not  posted  in  either  of  the 
two  towns  through  which  the  ditch  was 
to  run,  and  that  the  last  notice  so  required 
was  posted  In  only  one  of  the  towns,  and  al- 
leges other  irregularities  as  to  the  service 
of  notice;  that  the  ditch  was  laid  out  and 
constructed  across  plalntlflTs  land,  and  a 
tax  of  H13.S2  assessed  against  his  land  for 
benefit  to  It  by  reason  of  such  ditch;  that 
thereupon  he  commenced  on  action  against 
said  defendant  In  the  district  court  of  that 
county  to  restrain  the  collection  of  that  tax, 
and  such  proceedings  were  thereupon  had 
that  on  the  16th  day  of  May,  1891,  it  was 
therein  adjudged  that  said  tax  was  null  and 
void,  and  that  said  defendant  had  never 
acquired  Jurisdiction  to  make  the  order  lo- 
cating and  establishing  said  ditch.  See  Cur- 
ran  T.  County  of  Sibley.  47  Minn.  813,  00 
N.  W.  237.  affirming  the  same.  After  this, 
chapter  152,  Laws  1893,  was  passed.  It  Is  a 
curative  act.  Intended  to  reach  Just  such 
coses  as  this.  The  attom^s  for  both  par- 
ties and  the  court  below  seem  to  have  fall- 
en into  the  error  that.it  provides  a  remedy 
only  for  the  reassessment  of  the  tax  for 
such  benefits,  but  provides  no  way  to  con- 
demn over  again  the  right  of  way  for  the 
purpose  of  procuring  title  to  the  ditch.  We 
think  that  It  clearly  does.  Section  1  pro- 
vides that  when  any  board  of  county  com- 
mlsdonors  "shall  have  caused  or  shall  here- 
after cause  to  be  omstmcted"  such  a  ditch 
under  proceedings  In  attempted  compliance 
with  said  chapter  07,  "and  an  assessment  to 
be  made  therefor,  which  shall  have  been  or 
shaU  ha%af  ter  be  set  aside  or  declared  void 
by  any  court  for  noncompliance  with  any  of 
tbe  iwoTlBlons  <rf  said  act,"  the  county  coq). 


mtssloners  shall  prepare  In  tabular  form  a 
preliminary  statement,  giving,  etc.,— Fourth, 
the  number  of  acres  in  each  of  said  tracts  by 
them  deemed  benefited  or  damaged  thereby; 
fifth,  the  amount  that  each  of  said  tracts  In 
their  Judgment  Is  benefited  or  damaged  there- 
by. Section  4  provides  that,  after  making 
such  preliminary  statement,  the  board  shall 
fix  a  time  and  place  for.  bearing,  and  shall 
cause  the  county  auditor  to  give  notice  to 
be  published  two  weeks  in  a  newspaper  and' 
posted  for  10  days  In  a  public  place  in  each 
town  through  which  the  ditch  passes.  Sec- 
tion S  provides  that  on  the  hearing  Uie  board 
may  "rals^  allow,  or  alter  the  amount  of 
any  and  all  damages  and  ben^ts  as  fixed' 
In  said  preliminary  statemoit,"  and  make  an 
order  confirming  tbe  same;  and  the  county 
audited  shall  publish  once  a  notice  thereof 
In  the  same  paper  in  which  the  notice  pro- 
vided in  section  1  was  published.  Section  6- 
provides  for  appeals  from  either  the  award 
of  damages  or  benefits  to  the  district  court 
Sections  8-11  provide  toe  the  assessmmt  of 
the  tax  on  the  lands  so  benefited  If  no  ap- 
peals are  taken,  or  after  the  appeals  are 
determined;  and  sectlona  12  and  13  pro- 
vide for  the  payment  of  the  compensation 
or  damages  so  ascotalned  out  of  the  coun- 
ty treasury,  and  that  the  i»ayment  of  the 
same  shall  be  held  to  be  a  Just  and  foil 
compensation  for  "lands  damaged  by  the 
ccmdemnatlon  of  all  lands  and  rights  taken 
for  such  construction  and  the  maintenance 
of  such  ditch." 

It  seems  to  us  that  this  curatlvs  act  is  a  very 
complete  code  of  procedure.  The  complaint 
proceeds  to  allege  that  the  board  of  county- 
commissioners,  on  the  1st  day  of  May,  1803, 
commenced  proceedings  under  this  act,  anff 
on  the  6th  day  of  May  filed  a  so-called  "pre- 
liminary statement."  purporting  to  show  the 
reassessment  of  each  tract  of  land  affected 
by  the  oonstruction  of  said  ditch  for  the- 
benefits  and  damages  In  the  location  and 
establlihment  of  the  same,  and,  among- 
othos,  assessed  the  above-described  land  of 
this  plaintiff  for  the  digging  and  construc- 
tion of  said  ditch  to  the  amount  of  f 168.30. 
He  alleges  that  this  was  done  without  any 
notice  to  him  or  others  interested.  The  stat- 
ute provides  for  no  notice  before  making 
out  this  preliminary  statement,  which  is  mere- 
ly a  petition  or  complaint  on  which  the  new- 
proceedings  are  commenced.  Section  5  pro- 
vides that  a  notice  of  hearing  shall  be  given 
after  this  statement  or  petition  Is  filed,  but- 
the  complaint  does  not  allege  that  it  wns 
not  given,  though  it  alleges  such  a  hearing 
was  had  on  the  21st  of  May,  and  that  the 
board  filed  their  order  of  confirmation  on 
the  1st  day  of  June,  1893.  The  complaint  al- 
leges the  subsequent  steps  necessary  under 
this  curative  act  to  reassess  this  tax  on 
plaintiff's  land,  and  alleges  it  was  so  reas- 
sessed on  the  final  hearing  at  the  sum  of 
$168.30,  and  prays  that  It  be  adjudged  void, 
and  defendants  be  restrained  from  collect- 
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ing  It  He  attonpts  to  allege  do  otber  de- 
fect, omission,  or  irregularity  In  the  new 
proceedings,  except  as  above  set  forth;  and 
it  must  be  presumed  tbat  they  are  regular 
until  the  contrary  appears.  He  does  not  al- 
lege that  the  board  did  not  alao  proceed  to 
ascertain  the  amount  of  damages  to  be  paid 
in  oondenmlng  the  ditch,  oir  that  tb^  did 
not  take  all  the  proper  st^  aa  to  the  same, 
or  pay  tfew  same  as  provided  in  said  secttone 
12  and  18  of  said  chapter  1S2;  and  it  muat 
be  iMwuned  that  they  did.  The  plaintiff's 
attorn^  doea  not  clatan  that  there  are  any 
defects  In  these  new  proceedings,  bnt  that  all 
the  defects  In  the  original  proceedings  atiU 
exist,  and  have  not  been  cured,  by  Impli- 
cation or  otherwise,  by  the  act  of  1SS&.  It  la 
tnie  the  act  In  itself  does  not  core  them, 
bat  It  seems  to  us  that  the  racondemnation 
which  this  court  must  i»>esume  waa  made 
under  the  new  aet  does  have  that  effect 
The  ditch,  as  originally  built,  waa  a  trespass, 
though  built  In  good  faith,  for  the  reaaon 
that  the  proceedings  wore  void.  If  It  la 
claimed  that  tor  this  reasoa  the  leglslattwe 
baa  no  power  to  paaa  a  law  proTldlng  that 
proceedings  de  novo  ahall  be  had  giving  the 
owner  tzespasaed  agataiat  a  proper  oppw- 
tnnlty  to  be  beard,  and  condemnlDg,  not  the 
ditch  built,  but  an  casement  therefor,  and 
allowing  proper  compensation  for  such  ease- 
ment, and  thus  saving  the  ditch  to  -the  pub- 
lic then  we  are  not  of  that  ^Aniou,  bnt 
bold  the  legislature  has  each  power.  It  la 
also  well  settled  that  the  Judgment  setting 
artde  the  <M  proceedings,  and  reatrainlng  fai^ 
ther  action  under  them,  doea  not  affect  such 
new  proceedings.  The  legislature  had  a  right 
to  decide  that  dltchea  so  built  in  good  faith 
under  such  void  proceedings  are  a  pobUe 
benefit,  and  should  be  saved  to  the  public^ 
or  they  might  delegate  to  the  board  of  coun- 
ty comndBsloners  the  power  to  decide  that 
question.  By  the  law  of  ISOa  they  have 
ckHurly  done  one  or  the  other.  We  ar*  of 
the  oplnien  that  the  comi^Int  statea  Bfr 
caoae  at  action,  and  that  the  crder  ovo^ 
ruling  the  democrer  abouM  be  reversed,  fio 
ordered. 


MUSSBR-flAnNTRT  LAND,  LOGCONG  * 

HANUr'Q  ODi.  T.  TOZBK,  <l«o  caam.} 
Oqveme  Court  of  Mfanssota.  Feb.  9,  1894.> 

AnVKMB  P0SBR8BtO!V— LimTATMir. 
Campfaig  in  a  tent  on  vacant  and  onoc- 
cnpled  land,  and  cooking,  preparing  food,  and 
sleeping  on  it  for  a  fevr  days,  or  a  weel^  and 
watching  it  for  several  weeks  for  the  pnr- 
poee  of  keeping  off  trespassert  and  amertiDg  ti- 
tle to  the  land,  bnt  doinjr  and  intending  to  do 
nothing  else  to  Improre  th«  land  or  lobject  tt 
to  an;  proper  use,  is  not  sufficient  adverse  pos- 
session to  interrupt  the  rannlnfr,  In  favor  ot  a 
tax  deed,  of  the  statute  of  limitations  pro< 
Tided  by  section  1188  of  the  Revised  Statutes 
of  Wisconsin. 

(Syllabus  by  the  Court.) 

Aiveal  from  district  court,  Washington 
couutgrj  W.  a  WllUston,  Judge. 


Action  by  the  Musser-Saantxy  Land,  Log- 
ging &  Manufacturing  Oompany  against 
David  Tozer  for  conversion  of  timber  taken 
from  land  in  the  state  of  Wlscontdn.  From 
the  Judgment  reodored,  both  partlea  appeaL 
Reversed. 

aapp  ft  Macartney,  far  Mnwcr43aaiitiy 
Land,  Loggtaiff  &  MamiTg  Oou  V.  B.  Dor- 
otby,  tor  DaTid  Tmr. 

CANTY.  J.  This  Is  an  action  bnm^t  by 
the  plaintiff  against  the  defendant  for  the 
conversion  of  logs  cut  on  land  claimed  to  be 
owned  by  plaintiff,  and  which  were  owned 
by  It  unless  Its  title  bad  been  divested  by  rea- 
son of  a  tax  deed  under  which  defendant 
claims.  The  effect  of  this  tax  deed  is  tha 
principal  qtiestlon  in  the  case.  Since  and  before 
the  date  of  the  execution  of  such  deed  there 
has  been  In  force  In  that  state  a  statute  of 
limitation  In  fftvor  of  such  tax  deeds,  which 
reads  as  follows:  "Sec.  1188.'  No  action 
shall  be  maintained  by  the  former  own^  or 
any  person  claiming  under  him,  to  recover 
the  possescdon  of  any  land  or  Interest  therein 
wfaldi  shall  bave  been  conrcred  by  deed  fbr 
the  non-payment  of  taxes  or  to  avoid  Eucb 
deed  against  any  person  claiming  undw  SDch 
deed,  unless  such  action  shall  be  broaght 
wtthln  three  years  next  after  the  recording 
of  such  deed.  Whenever  any  such  action 
sban  be  commenced  upon  any  tax  deed  here- 
tofore or  herrafter  Issued,  after  the  expira- 
tion of  three  years  from  the  date  of  the  re- 
cording of  such  deed.  *  *  *  as  aforesaid, 
such  deed.  If  executed  substantially  In  the 
form  prescribed  by  law  for  the  execution  of 
tax  deeds  shall  be  conclusive  evidence  of  flie 
^cfstenee  and  legality  of  all  proceedings, 
ftom  and  Including  the  aasessment  of  the 
prop^ty  for  taxation,  np  to  and  Incladtng 
the  exeetitloa  ot  audi  deed."  There  has  alao 
at  the  same  tfane  been  tar  force  against  the 
opoatlon  of  sudi  tax  deeds  a  statute  of  lim- 
itations, irtdd  reads  as  fonowa:  **Sec  1187. 
No-  action  riull  be  mafaitalsed  flte  grantee 
or  any  one  claiming  under  htm  to  recover  Oe 
possession  of  any  land  or  any  taterest  there- 
in, whhdi  shatl  hare  been  ooimjed  by  deed 
for  the  noD-paymeBt  of  tsxea,  milesa  audi  ac- 
tios sliaO  be  brought  wHUb  three  years  next 
after  tfte  date  of  the  execution  ot  mdb  deed; 
or,  If  BoA  land  denanded  shall  he^  urbm  ao 
conveyed,  vacant  and  unoccupied,  and  ao  re- 
main, mleai  soeh  actloD  he  broQ^t  wltUB 
three  years  next  after  the  (tMe  ot  ttw  reoord- 
Ing  of  auch  deed,  or  imlcw  audi  gnmtea  ar 
those  dalmlDg  under  him  shall  have  been  ta 
actual,  not  constructive  possession  of  the 
land  BO  demanded  for  three  successive  yean 
dnring  the  five  yeara  next  after  the  reeorfflng 
of  anch  deed;  laovlded,  however.  Out  tt  tte 
former  owner  takea  possoorion  of  any  aadi 
land  at  any  time  within  three  montba  ot  the 
expiration  of  three  years  firom  the  data  ot 
the  execution  of  such  deed,  tb«  and  la  audi 
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«BW  the  i^tM  la  madx  tax  dead,  or  those 
fainting  mdsr  Mm,  Buiy  brine  and  mfiyit<i<Bf 
«n  actlcm  te  ncorer  poMcwlon  of  said  land 
at  any  time  wtthin  three  montbs  next,  after 
the  ezptradon  of  said  tbree  yean."   Ibe  aa- 
pteme  oonrt  of  tbat  state  holds  that  when 
land  of  which  a  ttfx  deed  has  been  made  Is 
Tacant  and  onoocnpied,  the  bolder  of  such 
tax  deed  taes  Oue  oowtmetlve  poMcaston,  tn 
faror  of  wfalob.  as  well  as  of  hia  actual 
ppsewslpn,  the  Umttathm  i^rovided  la  said 
section  1188  will  no;  bat  that  sneh  eon- 
atructtTw  poBseaston  ma|i  be  intcrrepted  by 
tlie  foniHr  owner  o^twHry  and  teUng  poe* 
Biesiim,  In  tew  of  wUdi  posseaslon  the  Uml- 
tatlOD  provided  In  section  1187  will  thai  run. 
Tbna  It  wm  be  aeen  that  stopptnff  the  run- 
ning ftf  one  UDdtatta  starta  the  nuudnv  of 
the  otbar.   BaU  tea  deed  to  dated  Mar  30, 
188B.  and  It  is  redted  In  It  tbat  the  bud  la 
■qneattoB  was  wM  te  Bacnett  oamity  on  tiia 
Ifitb  dar  of  Msy,  ]£§fi;  that  It  had  aot  been 
«deemed.  and  was  tarttUeA;  tbmlt  one  a.  F. 
Drake  bad  purchased  It,  and  it  pnipiated  te 
49emrer  tiM  land  to  Ua.   13ds  deed  was  re- 
•COTded  the  aame  day,  and  no  qaeatlon  Is  made 
but  that  It  Is  in  the  ^ona  prescribed  by  the 
laws  of  that  state.   One  Otendamlag,  under 
aoOiorlty  from  Drake,  cut  fb»  logs  In  the 
winter  of  1890-©!,  aad  they  afterwards 
passad  Aim  him  into  the  posseeMoa  of  de> 
(endant,  who  sold  them.   During  all  of  this 
time  the  land  was  Tseaat  aad  anoeenpled. 
•except  an  A  eccc^attoa  aa  Gkndemlng  bad 
while  cutting  and  hwnHgy  the  Icsg^  and  the 
fimltatioB  prodded  by  se^Ion  U88  was  rmn 
vXng  ta  faroT  of  the  tax  deed;  sad,  wbetfaer 
this  deed  was  orlginaUy  void  or  not,  it  woqM, 
vaOtt  the  dedakMS  at  tbat  court,  have  xlp- 
-ened  Into  a  pvflect  title  on  tse  SOtb  of  Mar, 
1882.    But  on  the  10th  of  April,  IflBS,  the 
plalnllfl  caused  tbree  of  Its  employes  to  go 
nptm  the  land  to  protect  the  land  from  tres- 
pass,  and  to  sleep  on  each  40,  and  travel  over 
the  seven  40'b  once  a  day.   The  three  men 
'did  as  ordered,  pltcbed  their  tent  on  one  4Gb 
and  camped,  slept,  cooked,  and  preitared 
tbi^  ibod  there  a  wee^  can^ped  on  the  next 
40  two  or  three  day^  on  the  next  one  five 
■daya,  on  the  next  two  A^^b,  on  the  next  three 
daya.  on  the  next  oi^e.dHy,  and,  after  one 
more  removal,  camped  'on  one  40  until  the 
«th  of  Joa^  1882.    nils  was  done  for  the 
paupoee  of  asserting  title.    PlalntttTs  wit- 
neeses  testified,  aa  to  the  character  of  the  oc- 
cupancy: "We  did  not  go  there  for  the  pur- 
pose of  improving  the  lands,  nor  fencing 
tbem,  nor  putting  any  buildings  on  the  lands 
at  all;  simply  went  to  obey  orders;  simply 
went  on  there  to  stay  a  while,  and  then  came 
■off."   The  court  below  held  that  this  was 
■suiQdent  to  constitute  adverse  possession  un- 
der these  statutes  and  the  decisions  of  the 
supreme  court  of  Wisconsin.    We  are  not  of 
tbat  opinion.   We  have  examined  those  de- 
-dslons,  and  do  not  tblnk  they  warrant  tbat 
conchialon.    It  Is  true  that  there  are  such 
■dedslons  holding  that  logging  all  winter  for 
T.57N.w.nQ,10— 68 


a  ooople  of  winters  on  the  Isndt  and  cnttlng 
<^  all  or  most  of  the  availably  timber  on  it 
may  cmistitate  such  poasesstoo.  Bnt  in  the 
late  case  of  Ijnmber  Co.  t.  mtcfaie,  78  Wis. 
492,  47  N.  W.  6K7,  they  slso  hold  that  cntUug 
some  trees  on  each  40  for  the  purpose  of 
erectlcg  a  dam  on  other  land,  or  the  mowing 
an  acre  or  two  of  manb  land,  or  tbe  foraging 
of  cattle  rmudng  at  lai«e  on  It,  would  not  be 
snffldeot  to  Intermpt  the  nuning  of  the  llmi- 
tation,  and  bar  Gim  tsx-tltle  claim.  That,  If 
tbe  fonner  owmr  '^Actually  sad  exclusively 
eeci^es  tbe  IssA  ia  hostUltr  to  tbe  defend- 
ants title,  and  subjects  tbe  same  to  tbdr 
will  and  dominion  by  actual  and  spjaopriate 
BBS  accndlnc  to  lhabe  locality,  quality,  and 
dflxacter,  the  erldaioe  of  sach  occuiwb^  be* 
lag  tangible  to  a  persw  going  upon  and  ex- 
amining the  laadib  such  occupancy  and  use 
would  finost1ta»  adverse  possession.**  To 
what  actual  or  appropdate  use  was  this  land 
subjected,  «r  what  tangible  evidence  thereof 
was  there  to  a  pesmm  golnff  upon  the  landl 
Would  tbe  sl^t  of  a  teat  and  a  camp  fire 
ctmvflj  te  bis  mind  say  Idea  tbat  it  was  any- 
thing bat  a  hunting  or  flshlng  partyT  But  If 
even  this  occupancy  was  Intended  to  be  coo- 
tiaaed  unto  and  followed  np  by  something 
more  jjfvmanent,  It  mi{^t  be  different;  bm 
it  was  not.  There  never  was  any  intentltm 
of  doing  anything  more  towards  appropriat- 
ing the  land  to  any  prc^wr  use  than  what  was 
done.  It  was  Intended  that  tbe  possession 
sAiould  be  as  temporary,  casual,  aiul  furtive 
as  it  really  was.  A  mere  entry  Is  not  sufD- 
deat  to  Interrapt  the  ruimbig  of  this  statute 
of  limitation.  It  suffldently  appears  that  the 
occupancy  was  temporary,  casual,  and  in  bad 
&Ith,  and  for  these  reasons  we  are  of  tlie 
opinion  that  it  did  not  Interrupt  the  running 
of  the  statute  of  limitations  tai  favor  of  the 
tax  deed;  that  the  same  became  conclusive 
under  tba  Wlscondn  decisions  before  this 
action  was  commenced,  and  cannot  now  be 
impeached  any  more  In  this  action  than  In  a 
direct  action  to  try  the  title  to  the  land.  Vac 
these  reasons  tbe  order  appealed  from  Is  re- 
versed <m  the  appeal  of  the  defendant^  and 
the  apped  of  plaintiff  Is  dismissed. 


PEOPLH  V.  NEWMAN. 
OSapreme  Court  of  Bfichigan.    Feb.  20,  18D1) 
InToxiai.TiNQ  LiQuoaa— LicsvBB— Sum  as 

AOKKT. 

Tbe  contract  betwrai  defmdant  and  a 
brewing  company  pravtdsd  that  defendant 
should  act  as  agent  in  the  sale  of  beer;  tuat  be 
should  remit  a  certain  amount  per  barrel,  and 
rotain,  as  commiBsions,  all  profits  from  the 
■alei;  that  the  title  in  the  beer  should  remain 
in  the  company  until  sold;  and  that,  at  the 
termination  of  tbe  agency,  all  hooka  and  ac- 
counts should  be  sarrendered  by  defendant. 
Held,  that  defendant  was  not  exempt  frmo  pay- 
ment of  tlie  beer  tax. 

Exceptions  from  circuit  court,  Menominee 
county;  John  W.  Stone^  Judge. 
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William  Newman  was  conrlcted  of  sdUnff 
Intoxlcatliig  Uoiuws  unlawfnllx,  and  brlnvi 
exceptfons.  AlDnned. 

B.  J.  Brownl  Proa.  Atty.,  for  the  Pet^le. 
Sawyer,  Walte  ft  Walte,  for  defendant 

McGRATH.  a  X  Bespondoit  vas  com- 
pl&lned  against  for  selUng  beer  at  Hamans- 
TlUe»  In  tbe  coantj  of  Menominee*  wlthont 
ha  Ting  filed  the  bond  and  paid  the  tax  re- 
quired law.  Respondenf s  contention  Is 
that  lie  vas  acting  as  agent  for  a  brewing 
company  of  the  city  of  Menominee,  and  he 
relies  upcm  a  contract  which  contains  tbe 
following  proTlsIons:  "Said  party  of  the  first 
part  b&ve,  and  by  these  presents  do  hereby, 
constftnte  and  appctot  party  of  the  sec- 
ond part  thebr  agent  at  and  In  the  township 
of  HarmansTlIIe  to  sdl  for  said  party  <tf  tbe 
first  part  beer,  nnder  the  following  terns  and 
conditions:  (1)  Said  agent  shall  promptly  col- 
lect and  return  all  empty  hegs  and  barrels 
to  first  party.  He  shall  ^mptly  collect 
all  moneys  dne  to  said  first  party  for  all  beer 
soUU  and  remit  the  same  to  aald  party  of  the 
first  part  on  Monday  of  each  and  every  wedt. 
(Si  B»  shall  pay  the  freight  on  an  beer  ship- 
ped to  Hermansrllle,  and  keep  an  accurate 
account  thereof.  (4)  The  party  of  the  first 
part,  tat  muSk  serrlces,  agrees  to  pay  tbe 
party  of  the  second  part,  as  commission,  on 
every  barrel  sold  by  blm.  tbe  difference  be- 
tween five  dollars  with  the  freight  deducted 
and  whatever  price  said  beer  msy  sell  t<ff 
above  the  amount,  which  saM  commission 
said  first  party  permits  said  second  party  to 
retain;  and  which  said  commission  shall  be 
compensation  In  full  for  all  services  per- 
formed by  him  for  the  first  party.  ^  The 
balance,  five  dollars  for  each  and  every  bar- 
rel of  beer  sold,  shall  be  jaromptly,  and  In 
tbe  manner  above  stated,  remitted  by  said 
second  party  to  said  first  party.  (6)  The  said 
party  of  the  second  part  hereby  accepts  the 
said  agency,  and  agrees  to  be  bound  by  and 
observe  the  termB  and  conditions  above  men- 
tioned. (7)  It  Is  understood  that  the  tlUe  In 
and  to  the  beer  furnished  WlUiam  Newman 
does  not  vest  In  blm,  but  it  and  the  right  of 
possession  to  same  shall  at  all  times  remain 
in  said  party  of  the  first  part,  until  sold  by 
second  party;  and  all  moneys  received  by 
blm,  it  Is  htteby  undwrtood,  twlong  to  said 
first  party.  (8)  This  agency  may  terminate 
at  any  time  at  the  will  of  either  of  the  par- 
ties hereto,  on  three  days'  notice;  and.  In 
tbe  al)senoe  of  a  previous  termination  thereof, 
this  agency  shall  terminate  on  the  Ist  day  of 
May,  A.  D.  1894.  (9)  Upon  tbe  termination 
of  tlUs  agency,  all  books  of  account  between 
first  party  (or  its  said  agent)  and  Its  custom- 
ers shall  be  surrendered  to  sidd  first  party, 
and  all  moneys  of  the  company  in  said  agent's 
bands  shall  be  promptly  paid  over  to  first  par- 
ty."  The  court  Instructed  the  jury  that,  under 
the  twms  of  this  ctmtract,  there  was  practical- 
ly a  sale  ot  the  bear  to  respondent,  and  that 


he  was  not  an  agent,  bnt  a  pnrdiaaer.  Tbete 
was  no  error  In  this  Instruction.  Under  this 
contract,  respondent  was  to  account  to  the 
brewing  company  for  all  the  beer  shipped  to 
him  at  the  rate  of  five  dtrtlars  per  barr^  and 
to  retain  tbe  iwoceeds  (tf  all  sales  ot«  and 
above  that  flgtir&  The  lifttrument  expresdy 
provides  that  he  was  to  retain  the  difference 
between  five  dollars  with  the  freight  de- 
ducted and  whatever  price  said  beer  would 
seU  fW  above  that  amount  The  contract 
does  not  detmnine  the  price  at  which  meh 
beer  shall  be  sold,  hut,  under  it,  respondent 
was  entitled  to  fix  that  price,  account  only 
to  the  brewing  company  for  the  spedfic  price 
to  blm,  and  retain  titte  balance  or  pcoflt  to 
himself.  This  fact  must  be  held  to  deter- 
mine the  real  character  of  the  transactMk  be- 
tween these  parties.  Calling  profits  "com- 
missions'* does  not  change  their  character, 
and  the  retention  of  tha  tltlo  to  the  tUngt 
sold  tmtU  paid  for  la  not  unusnal  where  a 
pnn^iase  and  sale  are  actmU^  Intended.  Tbe 
oonvletlw  is  affirmed,  and  the  court  win  pro- 
ceed to  Judgment  Tbe  othsr  Jnsttesa  oon- 
curred. 


STORMS  V.  ALIiDOAN  OIBOUIT  jm>OB. 
(Supreme  Ooort  of  Midlgan.   Feb.  20,  IBM.) 

Ihooxpstbkt— Removal  or  Guardian  —  Norm 
On  apidtcatlon  for  dlsdiarga  of  one  ad- 
judged an  incompetent,  notice  must  be  given, 
though  there  is  do  statutory  proTlsion  therefor; 
and  notice  having  been  nerved  only  on  the  cnard- 
tan,  mother,  ana  a  dkter,  thoodi  Greeted  ta  be 
served  on  another  sistw  and  ns  wiU,  O*  ap- 
plication will  not  be  heard. 

AppUcatkm  by  Vruak.  Storaia  for  amnda- 
mus  to  the  Allegan  drcalt  judge.  Applica- 
tion denied. 

Elmer  B.  Smith  and  W.  W.  Warner,  for  ic- 
latw.    B.  J.  Anderson,  for  resp<xident. 

MoORATH,  O.  J.  The  application  most  be 
denied.  It  is  true  that  the  statote  does  not 
provide  for  notice  in  such  cases,  but  upon  an 
application  tot  tbe  app(^tment  of  a  goard- 
lan  for  an  Incompetott  the  statute  requires 
notice  to  be  given  to  the  Incompetent  only, 
yet  It  has  been  held  that  the  next  of  fcln  or 
presumptive  heirs  are  entitled  to  notlca 
North  V.  JosUn,  69  Mich.  626,  26  N.  W.  810; 
In  re  Bassett,  6S  Mich.  348,  38  N.  W.  97; 
In  re  Myers,  73  Mich.  401,  41  N.  W.  S34;  In 
re  Munger,  86  Mich.  883,  49  N.  W.  47.  Upon 
applicatlfm  by  the  Incompetent  for  his  dis- 
charge, the  question  of  his  competency  or 
Incompetency  Is  again  put  In  Issue,  and  that 
after  an  adjudication  of  Incompetency,  and 
the  question  to  be  determined  Is  none  tbe 
less  of  interest  to  the  next  of  kin.  We  cannot 
overlook  the  fact  that  In  this  dass  of  cases 
there  are  conflicting  Interests,  and  the  move- 
ment Is  often  Inspired  by  an  Interested  fac- 
tion. In  the  present  case  the  dtation  was 
directed  to  the  guardian,  the  mothw,  two  ato- 
ters,  and  the  wife,  all  of  whom,  sxcept  tne 
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lattar,  resided  In  the  state.  No  determlna- 
tloa  wu  made  by  the  probate  court  as  to  the 
manner  of  serrlce.  The  otHnee  made  retom 
ct  porsonal  serrlce  upon  the  guardian,  the 
mother,  and  one  slsts.  The  flies  of  the  pro- 
bate court  show  no  further  or  other  service. 
In  tbe  Mnnger  Oase  the  probate  Jndge  dlrect> 
ed  the  manner  of  service,  and  the  return 
showed  that  the  direction  had  been  compiled 
with.  In  tbe  present  case  the  citation  was 
directed  to  flre  persons,  and  no  sorlce,  ei- 
ther actual  or  constructive,  was  return^  as 
to  two  of  such  persons;  the  one  being  the 
wife,  residing  In  Indiana,  and  the  other,  a 
rister  residing  in  thla  states  Tbe  otb«  Jo*- 
ttoM  ooiicurivd> 


dTT  or  GRAND  HAVEN  t.  GRAND 
HAVBN  WATBRWORK& 

(BupreoM  Court  of  Mtehlgaa.  Feb.  20.  1894.) 

EqtnTT— JuBiSDicnoK  — RiaoiuioK  or  Costbaot 

— NOHPIRrOBMAKoa— WaTBK  COMrAXlBS. 

t.  Equitr  hu  jDiiBdictfon  of  an  action  to 
fesdnd  a  contract  for  noaperformance. 

2.  A  contract  between  a  citr  and  a  watei^ 
works  companj  fixed  the  number  of  hydrants 
to  be  n:Dted  by  the  city,  and  the  rmtal,  and 
proTided  that  the  company  aboold  fnmiBh  iuffi- 
dent  pure  water  for  domeHtlc  parposee  and 
for  fires,  and  that  the  pnmpi  bhonid  have  a' cer- 
tain presBure  power.  A  test  of  the  works 
showed  that  the  pressure  was  insufficienL  that 
the  water  from  wells  was  exhausted  in  20  mln- 
ntes,  and  that  Impure  water  was  dien  tak«i 
from  tbe  river.  The  dty  never  acc^>ted  the 
worka,  and  the  council  passed  a  resolution  that 
they  were  Inadequate  to  the  needB  of  the  dty, 
and  directed  the  dty  Are  department  not  to  use 
water  from  the  company's  hydrants.  Tbe  com- 
pany  regularly  presented  bills  to  tbe  dty  for 
the  rent  of  hydraats.  The  dty  never  paid  such 
bills,  and  the  company  never  brought  action  to 
test  Its  right.  fl«W,  that  the  company  had  not 
porfivmed  tbs  oontmot,  and  that  the  ettjr  was 
wtltlsd  to  a  rescission  of  the  contract 

Appeal  from  drcnlt  court,  Ottawa  oocntr. 
In  chancefT;  J.  Byron  Jndklns.  Judge. 

BD]  by  tbe  dty  of  Grand  Haven  against 
the  Grand  Haven  Watnwwlca  tw  rescission 
of  oontract  BUI  dlsnUflsed.  Oomplaliunt 
appeals.  Reversed. 

Waltv  L  lilUe,  (George  A.  Farr,  of  ooan- 
■d^  fat  appellant  Andrew  Howell,  (Qewge 
W.  M^rlde,  of  connseU  fbr  aivdlea 

LONG,  J.  Hie  defendant  la  a  corporatlmi 
orgaidzed  under  Ibe  provisions  of  chapter  84, 
How.  Bt  On  April  1,  .1888,  the  dty  of  Grand 
Haven  owned  a  small  system  of  waterwwks, 
consisting  of  a  pump  house,  pumps,  wells, 
and  from  onebalf  to  three^uartm  of  a  mile 
of  wooden  piping.  These  works  were  in- 
adequate for  supplying  tbe  dty  and  Its  In- 
habitants with  water  for  fire  and  domestie 
purposes,  and  a  more  extensive  system  was 
thon^t  to  be  needed;  and  on  April  12,  1883, 
the  ftrilowtng  resolution  was  passed  by  the 
council,  pursuant  to  tbe  ptotIbIods  of  section 
SUOk  e.  8t,  How.  «t:   "BcsDtred,  that  It  1m 


expedient  to  have  coostmeted  waterwwks  for 
tbe  purpose  of  supplying  the  dty  of  Grand 
Haven  and  the  Inhabitants  thereof  with 
water  for  fire,  domestic,  and  other  purpoees, 
but  that  It  Is  Inexpedient  for  the  dtr  o< 
Grand  Haven,  under  the  power  granted  In 
tbe  charter,  to  bnlld  sucb  wwka."  In  Sep- 
tember, 1888,  S.  L.  WUey,  for  the  S.  L. 
WU^  Oon8tnictl<m  Company,  of  Greenfldd, 
Biaas.,  presented  to  the  dty  a  proposition  to 
put  In  waterworks.  Among  other  things,  the 
proposition  contained  the  following:  "We 
vdll.  If  granted  a  frandilse,  organize  a  com- 
pany in  accordance  with  the  requirements  of 
yoor  state  statute,  and  do  all  that  may  be 
necessary  to  be  done  In  such  cases  nnder 
yonr  charts  and  laws.  We  will  locate  an6 
establish  a  good  and  suffldent  water  supply 
toe  Are,  mechanical,  manufacturing,  and  do 
mestlc  purposes;  and  said  water  shall  nm 
be  deleterious  to  tbe  health  of  those  who  maj 
use  It  The  souroe  of  wato:  supply  shall  be 
from  sndi  pdnt  or  place  as  shall  best  sub- 
serve the  Joint  Interest  of  tbe  dty  of  Grand 
Haven  and  tbe  company,  bat  It  shall  at  an 
times  be  ample  tor  tbe  porpoaee  contem- 
plated. We  will  establish  wells  of  snffident 
capadty,  either  opoi  or  driven,  and  construct 
an  useful  fUters  or  Infiltration  galleries.  We 
wlU  furnish  and  set  a  system  of  pumping 
mglnes  that  shaU  be  modem,  capable,  en- 
durable, and  snffldently  massive^— and  dupli- 
cate^—with  a  combined  capadty  of  one  and 
one-half  mllUons  of  gallons  of  water  in  every 
twenty-four  boors.  Tbe  pressure  power  of 
the  pumping  engines  shaU  be  snfflclrat  and 
equivalent  to  throw  six  one-Inch  streams  to 
a  perpendicular  bdgbt  of  (me  hundred  feet, 
slmultaneotisly.  from  hydrants  situated  upon 
the  nne  of  piping  system  at  any  different 
points  In  the  dty,  bl^  or  low  levels,  mutual- 
ly agreed  upon.  •  »  •  For  the  safety  of 
the  dty,  and  to  always  guard  against  de- 
struction of  property,  we  guaranty  a  fire 
pressnre  at  all  times  almost  Instantaneously, 
at  least  wltiiln  five  minutes  att»  an  alarm 
shall  have  be«i  given  at  tbe  pumping  sta- 
tion,** etc.  mie  proposition  also  recited  that 
the  dty  should  have  free  use  of  water  for 
public  school  bandings,  and  toe  many  other 
purposes,  and  for  wbldi  the  dty  should:  **(1> 
Grant  a  franchise  to  the  Grand  Haven  Water- 
worlca,  a  corporatioD  to  be  thereafter  or- 
ganlaed  to  lay  mains  and  pipes  tor  tbe  con- 
v^Ing  and  distribution  of  water  tbrongbont 
the  dty,  this  franchise  to  be  for  tbe  period  of 
twCTty-flve  years.  <2)  Pass  audi  ordinances 
as  win  protect  the  machinery,  buildings,  etc., 
of  tbe  oompany  teom  injury  or  destruction  by 
evil  and  maUdous  pnsons,  and  such  other 
ordinances  as  wIU  enable  us  to  cany  out  ttie 
provisions  of  our  proposition.  (S)  We  ask 
tbe  city  to  rent  of  tis  stx^-flve  bydranti,  at 
an  annual  rental  of  seventy  dollars  each,  or  a 
total  annual  roital  ot  ^,200;  said  r«ital  to 
commence  upon  the  locatlMi  of  and  furnish- 
ing water,  as  hereinbefore  provided,  of  each 
of  Mid  bydranti,  and  aiq^ved  of  tlie  ccnn- 
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mon  eoondl;  permenta  to  be  made  quarterly, 
on  racb  date*  aa  will  beat  snbserre  the  In- 
terests of  the  city."  A  pn^ositloD,  not  tn 
writing,  was  also  made  to  purduae  from  the 
tUy  its  wato-works.  Octf^r  18th  the  de- 
fendant company  was  organized,  and  on  the 
aetb  of  that  moDth  a  resolntloa  was  passed 
by  the  oooncll,  instrncttnff  the  mayor  and  re- 
corder to  alga  a  contract  which  was  drawn 
In  aocwdanoe  with  the  HoregDiiig  proposition, 
and  to  sdl  the  dtr  waterwcvks.  On  NoTenk- 
ber  Sth  the  contract  was  rilgned.  The  de- 
fendant commenced  to  construct  the  work% 
which,  under  the  contract,  were  to  be  com- 
pleted on  July  1, 1^84.  Not  beli3«  then  comr 
pleted,  an  extoudon  of  two  months  was  asked 
and  granted.  September  1st,  the  wrnks  not 
being  completed,  farther  extension  was  asked 
and  refused,  tiie  comdl  passing  tlie  followiiw 
resolution:  "Whereas,  the  Grand  Haven 
Watttwwks,  tn  putting  in  watn-  worics  In  the 
dty  of  QnaA  Havm,  has  Called  to  complete 
said  works  in  the  time  agreed  upon  In  their 
cootnuit  with  said  dty;  and  whereas,  there 
has  been  certain  other  viola ticms  of  said  con- 
tract OQ  the  part  of  said  company:  Therefore^ 
be  It  reaolved.  tliat  said  omtract  be,  and  the 
same  Is,  canceled  and  declared  forfeited."  A 
copy  of  this  resolatlon  was  sored  on  the  de- 
fendant on  the  25th  at  that  month.  On  No- 
TMuber  0, 188^  complainant  had  notloe  tKun 
ttie  secretaiy  of  defendant  that  the  worka 
wci«  completed,  and  that  rent  would  be 
charged  from  that  date,  and  asking  to  hare 
a  day  appointed  for  a  test  Tba  city  at- 
torney was  Instructed  to  make  proper  reply, 
savlnff  all  rlf^ts  ot  the  city.  On  Norember 
28th  ttko  defendant  presented  a  bill  for  the 
UM  of  water  to  Januarr  X 1885,  amounting  to 
9700,  wblcb  was  laid  on  the  table.  On.  De- 
cember 20tti,  the  defendant  gave  the  dty 
notice  that  It  vaa  readf  to  take  up  the  old 
wflrka  (tf  the  oitji  and.  If  it  eoold  hare  pos- 
Mflrion  <tf  them  within  three  weeks,  It  would 
take  and  par  for  tiw  sam^  and.  If  not.  the 
would  not  oonddor  Itodf  bound  by 
Um  agreement  On  January  15th.  a  teat  was 
made,  at  whldi  several  of  the  dty  conndl 
were  presort,  tiiou^  It  does  not  ^pear  that 
any  formal  aotkm  of  the  councU  was  taken  to 
attend  or  wUness  the  test  It  Is  not  claimed 
that  in  this  test  tito  defoidant  waa  able  to 
throw  wix  streams  of  water,  slmoltaneoualy, 
100  feet  high.  It  is  said  by  defendant  that 
the  causes  of  this  failnre  were  that,  the  worka 
being  new,  and  never  having  been  subjected 
to  any  serwe  strain,  the  pumps,  by  acddent 
disconnected;  that  the  paddng  <^  the  piatw 
betw««i  the  plm^wfl  of  me  of  the  pumps 
pulled  oo^  and  dUps  on  one  of  the  «ipidy 
pipes  wwe  drawn  into  one  of  the  pon^ 
and  choked  up  the  ralres,  greatly  diminish- 
ing its  c^^adty,  and  at  the  same  time  a  leak 
occurred  In  one  at  the  street  pipes;  and, 
besides,  the  city  cmsumera  were  drawing 
water  from  the  pipes;  and  that,  bad  It  not 
be«a  for  these  acddmits.  it  would  have  been 
able  to  throw  the  water  to  the  bei^t  agreed 


upon.  January  ITth  tbt  cognpany,  tat  vlev 
of  this  failure,  aiked  the  coundl  for  a  second 
test  This  was  referred  to  a  oommtttee  ot 
the  council,  who  made  the  fbUowfaw  rqptnt; 
"That,  In  tbdr  judgment,  the  neoat  tost  of 
the  waterworks  company  demoastiated  tlieir 
inablUty  to  do  snd  pOTform  the  ouidltlons 
and  sevoal  tests  as  embraced  in  the  proposi- 
tion submitted  to  the  common  council  by  the 
S.  li.  Wiley  Construction  Oompany,  S^tem- 
ber  25.  1883,  to  which  the  Hollowing  are 
particularly  matolal:  Ttmt  the  water  sup- 
ply Is  Insuffldoit  for  the  pvrposei  tn  aald 
in>(H[)oaitIoa  mmtloned.  In  that  the  supply  ct 
good  and  suffldent  water  for  fir^  meelianleal, 
manufacturing,  and  domestic  parpoaes;  and 
not  deleterious  to  the  health  of  those  using 
It  became.ezhausted  In  twenty  mlnntaa  from 
the  time  the  test  began,  vheret^  it  became 
neoeaaary,  and  connection  waa  made  with 
the  river,  wherefore  the  water  then  used  was 
foul,  dirty,  impure,  and  entirely  unfit  far  the 
purposes  for  which  It  was  pn^poaed  it  might 
be  used;  that  Uke  supply  of  water  fbe 
test  was  conduslrely  shown  not  to  be  ample 
for  all  the  purposes  contemplated  in  saM 
prt^MMltion;  that  ihe  test  demonstrated  that 
flie  wdls  established  are  not  of  sofflclent 
capadty  for  the  purposes  apedfled  and  con- 
templated In  said  iffopositl«L;  that  the  ^s- 
tem'of  pumping  engines  was  demonstnted, 
by  the  test  not  to  be  capable  and  dui^ 
aide  and  properly  adjusted,  and  aa  said 
proposltkm  provided  and  contemplatBd;  that 
the  test  conclnaivdy  demonstrated  that  the 
pressure  power  of  the  pumping  engines  was 
not  sufficient  and  eduivaJent  to  throw  six  ooe- 
Indi  streams  In  a  perpendicular  height  of  one 
hunA«d  feet  fltanvltaneously;  that  saSd  worts 
are,  in  all  esaenttal  re^ect^  Inadequate  to 
the  wants  and  necessities  of  the  pe(^>le  and 
tiie  dty  of  Grand  Hstoi,  m  provided  In  ssld 
propoeition,  and  for  the  purposes  for  wMdi 
they  wwe  omtemidated."  The  dty  never  afr 
cq>ted  tiie  woAa  1^  any  act  <tf  its  ooukU. 
In  January  and  July,  1685,  the  deteidant 
vnambBA  UDs  to  tte  ooundl  fbr  hydrant 
rental,  and  asked  parmants,  but  tha  oobmB 
never  made  answw  to  the  daims.  Th»  com- 
plainant contbraed  In  the  operattim  ot  Its 
own  works,  and  In  the  begtaudng  of  1887  be- 
gan the  extension  of  1h«n,  and  flrom  that 
time  daims  to  baTe  expended  some  pCfifiO 
fa  such  extension.  Several  times  during  the 
year  1885  the  d^endant^  works  Wa«  used 
in  times  of  flre^  and  to  1887. 1888,  aad  IfiSa 
the  defoulant's  worics  wo-e  used  for  lire  pur- 
poses by  the  dty  flre  dqiwrtmeat,  ttievgb  It 
Is  dalmed  that  such  use  waa  CDotracy  to  tte 
express  order  of  the  common  co— cll.  It  ap- 
pearing that  on  April  16,  1886,  the  oomcO 
passed  a  reeolntlon  Instructing  the  «Maf  ^ 
the  flre  departmeBt  not  to  use  tbn  water  of 
defendant 

Tb»  bill  la  flled  for  readaslon  of  this  oon- 
tract  It  is  daimed  by  eomplainant  (l)  that 
the  resohithn  of  April  12,  1888,  waa  nerar 
legally  passed,  in  accordance  with  toe  char- 
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ter  of  the  dty,  and  theref<»^  defentbmt  nerer 
bad  any  rlf^bts  under  it;  (2)  tbat  the  con- 
traot  was  beyond  tbe  power  of  tlie  coundl 
to  make  without  it  rote  of  the  people  author- 
lElDg  It,  and  is  ultra  vires;  <3)  that  the  con- 
tract, as  interpreted  by  tbe  def  eaidant  Id  Its 
answer,  ta  a  monopoly,  direetlng  the  city  of 
Ita  legitimate  functions,  and  is,  for  that  rea- 
son, void;  (4)  that  tbe  contract,  If  legal  and 
Uttding  in  respect  to  tbe  rigtits  of  tbe  coun- 
cil to  make  it,  does  not  obHgate  dther  party 
to  fnnifsb  and  take  water  for  any  certain 
time;  (6>  that  the  city  has  not,  by  any  act 
or  use  of  tke  water,  become  liable  to  tbe  de- 
fendant to  take  such  water  for  the  term  ot 
twenty-five  years;  (8)  tbat.  If  the  omtract 
was  a  legal  one  in  its  Inception,  the  defend- 
ant has  not  performed  It;  tbat  it  has  not 
placed  itself  in  such  a  position  as  to  equi- 
tably require  the  dty  to  approve  tbe  works  or 
to  receive  water  for  any  purpose,  and  tbat 
the  dty  was  Justified  in  refuting  micb  ap* 
provol.  and  Justified  In  lending  its  own 
wortaj  for  tbe  purpose  of  furnishing  its  In- 
habitants with  pnre  water  for  domestic  pur- 
poses; (7)  that  the  defendant  refuses  to  bring 
suit  to  test  Its  rights.  The  answer  asks  no 
sfllnnatlve  relief.  It  claims  tiiat  13ie  con- 
tract was  a  valid  and  binding  one,  and  In- 
sists that  tbe  complainant  fai  Indebted  to  it 
In  tbe  sum  of  V4>200  year,  with  Interest 
since  November  6,  1884^  It  Insists  that  de- 
flendant  has  performed  Its  contract;  admits 
that  it  has  furnished  some  ilver  water  to  the 
pec^le  of  the  dty,  but  claims  it  had  the  right 
to  do  90,  and  that  the  same  was  not  un- 
healthy; claims  that  tbe  dty  had  used  the 
water,  and  so  accepted  tbe  contract;  and 
asks  that  the  bill  be  dismissed.  Hie  court 
bdow  AlsmlBBed  the  MIL  OomiAaliiaiit  ap- 
peals. 

We  tidnk  the  blH  states  a  case  of  equitable 
eognlnnee,  and  w«  mav  add  that,  on  the 
bearing  the  Jnrlsdlctfon  of  a  conrt  of 
equity  vnu  admitted.  It  Is  very  similar  In 
principle  to  tbe  case  of  Trost  Co.  v.  Oales- 
barg,  ISS  U.  8.  156;  10  Sup.  Ct  816.  It  U 
toe  the  reedsston  of  a  contract  for  nonper- 
fbrmanoe,  and  as  sneb  Is  vrithln  the  general 
^orlsdlctton  of  a  court  of  egolty.  If  the  al- 
leged oontnuit  la  Tdd,  either  Arom  intrinalo 
taflrmity  or  from  fbUnre  to  perform  Its 
torans,  It  may  be  so  decided  In  equity.  Story, 
■q.  3m.  H  6l»-700. 

From  the  view  we  take  of  the  case,  we 
do  not  deem  It  neoeasary  to  dlscuse  aD  of 
tbe  qoeatloiifl  raised  by  tbe  pleadings  and 
prooCi,  hut  shall  confine  onrselves  to  tbe 
dlacilBBlon  (rfoae  propoeltlott,  which  we  think 
daetslTe  of  the  ease,  whatem  dispodtlon 
might  be  made  «f  the  other  questions.  Tor 
Hila  purpose  It  may  be  assumed  that  the 
contract  was  a  1^1  one  In  Its  Inception; 
and  ftom  Ibis  we  are  led  to  flie  Inquiry 
whether  It  Is  shown  that  tbe  defendant  has 
BO  canled  out  Its  terms  that  ttie  comiell  was 
bound  to  approve  the  works,  and  pay  for 
tbe  use  of  hydrants,  as  cMit^ii^ted  hy  tbe 


terms  of  the  contract,  and  therefore  not  jus- 
tified In  extending  Its  own  works  to  supply 
tbe  Inhabitants  with  water  for  fire  and  do- 
mestic purposes.  It  has  been  seen  that  the 
test  did  not  show  that  the  defendant  could 
throw  six  (me-Inch  streams  of  water  100 
feet  high  almultaneooBly,  and  there  1b  no 
showing  upon  this  record  tliat  It  has  ever 
been  able  to  do  this.  But,  aside  from  this, 
the  contract  ivrovldes  that  the  defendant 
aliall  establish  wells  of  sufficient  capadty. 
either  open  or  driven,  and  amstruct  all  need- 
ful  filters  or  Infiltration  galleries,  and  estab- 
lish good  and  flhfiident  water  snpfdy  for  fire 
and  domestic  purposes,  and  that  said  water 
shall  not  be  deleterious  to  the  health  of  those 
who  may  use  it  At  the  time  defendant 
Maimed  that  the  works  wa«  completed,  it 
was  nnaMe  to  show  by  tbe  test  made  tbat 
It  conld  throw  water  the  height  agreed  upon; 
and  in  making  the  test  tbe  water  in  the 
wells  was  exhausted  in  20  minutes,  so  ttiat 
It  at  once  began  to  draw  water  from  the 
ilv^.  This  fact  being  apparnit,  the  coun- 
dl Immediately  dedded  not  to  accept  tiie 
works.  Tliis  action  was  based  upon  tbe 
daim  that,  under  the  true  interpretation  of 
the  contract,  tbe  water  to  be  supplied  was  to 
be  fmn  open  or  driven  wells,  and,  it  bdng 
neoeesaty  to  take  vrater  from  the  river  at  tbe 
outset,  the  defendant  was  not  In  a  position 
to  ask  and  donand  an  acceptance  of  the 
works.  Tbe  oomplalnant  also  claims  that 
wat«r  taken  from  the  river  vras  deleterious 
to  the  health  of  the  Inhabitants  of  tbe  dty. 
We  tbii^  the  lunofs  abundantly  show  tbe 
council  WHS  Justified  In  its  refusal  to  ac- 
cept the  works  at  that  time,  and  at  no  time 
since  has  tbe  defendant  been  In  a  podtlon  to 
comply  with  Its  agreement,  so  tbat  it  could 
Instst  upon  an  acceptance  of  the  works.  The 
w(Hlu  were  built  on  the  Orand  river,  about 
VA  miles  above  tiie  dty.  Wells  were  put 
down,  which  supi^  much  of  the  water,  but 
it  appears  that,  at  all  times  when  needed  for 
a  fire,  ooBaeetlon  must  be  made  with  the  riv- 
er to  get  a  suflldent  supply.  It  also  appears 
tbat,  when  any  great  number  of  pnsons  are 
using  the  water  dmultaneoualy,  the  wells  do 
not  afford  a  snflldent  supply  for  the  use  at 
the  dty.  At  the  i^ce  where  tbe  works  are 
situate,  and  where  connection  te  made  wltb 
tbe  rlrer,  the  gronnd  is  low  and  flat.  For 
about  10  miles  above  Orand  Haven,  the  river 
expands  into  immense  rice  fields  and  morass- 
es, on  a  level  with  tbe  surface  of  the  river, 
and  foil  of  stagnant  water  and  decaying 
vegetation.  About  a  mile  above  defendant's 
works,  a  channti  seimratea  from  the  main 
river,  turns  to  the  left,  and,  vrith  a  feeble 
current,  runs  through  rice  fields,  and  again 
enten  the  river  Just  below  the  defendant's 
watkB.  It  Is  Into  this  channel  the  supply 
pipes  are  placed.  About  700  feet  below  tbat 
point  Is  a  tannery;  some  100  feet  above  Is 
a  sawmill,  with  a  privy  situated  over  this 
duumel;  and  about  1,000  feet  above  Is  an- 
other nXlU.  employlnx  from  100  to  200  men. 
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Its  privtefl  also  aitaate  near  fUs  cbamiA 

TtM  channel  and  the  marabes  abore  are  used 
tor  the  stwace  and  booming  of  logs.  Z>ur- 
Ing  moat  of  tlitt  year  tbe  (diannel  haa  but 
Uttle  current,  and  a  strong  wind  would  drire 
the  water  the  otbor  wsy.  A  large  niunber 
of  witnesses  were  called,  many  of  tbem  the 
most  prominent  people  of  the  cl^,  who  gave 
testimony  showing  that  a  large  quantity  of 
the  water  defendant  had  fumlEibed  to  the  In- 
habitants was  river  water,  and  unfit  for  do- 
mestic purposes.  Many  of  the  witnesses  say 
that  the  defendant  took  the  wat^  from  the 
river  at  all  times  for  flres,  and.  during  the 
summer  season,  tor  domestic  purposes;  and 
about  aU  the  witnesses  characterize  It  as 
unfit  for  man  or  beast  Some  of  them  say 
It  could  not  be  used  except  by  boiling  It,  and 
that  It  was  like  stagnant  water,  and  worms 
were  found  In  It  Some  of  the  physicians  of 
the  city  testify  that  there  was  an  odor  to 
it,  and  that  It  was  deleterious  to  health;  and 
one  of  them  said:  "My  h<n«e  refused  to 
drink  It"  Some  ot  the  testimony  glvem  by 
ttie  defendant  tends  to  contradict  these  state- 
m«its,  but  we  think  the  evidence  ovarwhdm- 
Ingly  shows  that  the  water  supplied  was  vn^ 
wholesome  and  unfit  for  domestic  purposes, 
and  deleterious  to  health.  One  witness  tes- 
tified that  he  tiad  been  engineer  and  super- 
intendent of  the  defendant's  works,  and 
knew  of  the  mills  on  this  channel,  and '  that 
these  privies  were  situated  over  the  ohann^ 
It  Is  claimed  ttiat,  notwithstanding  this  con- 
dition of  the  water,  the  city  ratified  the  con- 
tract made,  and  accepted  the  works  by  the 
use  It  made  of  the  watw,  at  tlmea^  for  fire 
purposes.  It  has  already  heen  stated  that 
the  council,  by  resc^utlon,  forbade  the 
eers  of  the  fire  department  to  use  It  It  also 
appears  that  from  the  time  the  first  test  was 
made,  the  city  refused  to  accept  the  worica, 
and  In  1887  commenced  the  extension  of  Its 
own  worics,  and  has  expended  large  sums 
of  money  in  completing  tbem.  We  think 
thwe  cannot  be  shown  any  act  on  the  part  of 
oranplainant  showing;  or  tending  to  show,  an 
acc^tance;  but  on  tlie  contrary,  the  con- 
duct of  the  city  offleers  shows  conclnalvdy 
that  they  reused  to  accept  and  the  facta 
disclose  that  they  had  good  reason  not  to  do 
so.  They  refused  to  pay  the  rental,  and  dur- 
ing all  these  years  the  defendant  has  failed 
to  bring  action  to  recoYer  such  rents  or  to 
test  its  right  to  recover.  It  is  said  that  the 
defendant  has  now  put  down  suffldent  wells 
to  supply  good  and  wholesome  water;  but 
this  was  not  done  until  the  city  had  eipaid- 
ed  large  sums  of  money  In  perfecting  its 
own  wwks,  and  that  fact  cannot  now  avail 
the  defendant  The  case  seems  to  be  upon 
"all  fours"  with  Trust  Co.  v.  Galesburg,  su- 
pra, though  the  dty  has  taken  greater  pre- 
caution to  protect  its  rights  than  did  the  dty 
in  that  case.  There  the  ci^  bad  passed  a 
resolution  accepting  the  works,  and  the  oourt 


found  tliat  the  city  had  power  to  mtw  into 
the  contract  made.  It  was  shown  that  after 
that  time  the  water  onmpany  bad  failed  t» 
supply  sufficient  watei-  to  meet  the  require- 
ments of  the  contract*  and  that  the  water 
supplied  was  deleteiious  to  the  health  of  the 
inhabitants;  and  the  dty,  by  rea<^ntlon,  de- 
clared the  contract  roUL  Tbe  cits 
possessed  Itself  ot  Its  own  woAs,  which  bad 
been  turned  over  to  the  water  company,  and 
I  extended  them.  It  had  never  paid  any  rent- 
I  a]  for  hydrants,  and,  the  company  being  In 
I  default  the  bondholders  had  foredoeed,  and 
taken  possession  of  the  works.  It  was  said 
by  the  oourt:  "The  i^indpal  ooDtenttoD  la 
that  on  the  acceptance  of  the  ordinance  by 
SheldcMD,  a  right  In  the  franchise  vested  In 
him,  which  could  not  be  defeated,  evea 
thou^  he  afterwarda  failed  to  comply  with 
Its  terms;  tliat  the  failure  of  the  water  com- 
pany to  furnish  water  in  the  quantity,  and 
of  the  quality,  called  for  by  the  ordinance, 
was  only  a  breach  of  a  condition  snbeeqaoit 
and  that  a  oourt  of  equity  will  not  lend  Its 
aid  to  divest  an  estate  for  such  a  breadi. 
But  It  seems  to  us  that  In  respect  t»  a  ooih 
tract  of  the  character  of  the  preset  one,  the 
aUlity  of  the  watm  company  to  continue  to 
furnish  water  In  accordance  with  the  trams  of 
the  ordinance  was  a  condition  precedent  to 
the  continuing  right  ot  Sheldon  and  his  as- 
signs to  use  the  street!  of  the  dty.  and  t* 
furnish  water  for  a  period  ot  thirty  years, 
and  that  when,  after  a  reasonable  tlme^ 
Sheldon  and  his  assigns  had  failed  to  comply 
with  the  conditions  ss  to  quantity  and  qual- 
ity water,  the  cAtj  had  a  rU^t  to  treat  the 
contract  as  terminated,  and  to  Invoke  the  aid 
of  a  court  of  equity  to  enforce  its  rroclssion 
A  suit  for  a  q>eciflc  p»tormance  of  the  coai- 
tract  or  a  suit  to  recover  damages  tor  Its 
nonp«f<H-manc^  would  be  a  wholly  Inade- 
quate remedy  in  a  ease  like  the  pres«it  Tbe 
dangw  to  the  health  and  Uvea  ot  the  inhab- 
itants of  the  dty  from  Impure  water,  and  Uts 
continued  exposore  of  the  property  of  the 
dty  to  destractlMi  by  fire  ttom  an  Inad^ 
quate  snpply  of  water,  wwe  public  qneettonsk 
peculiarly  under  the  care  of  the  municipality; 
and  it  was  entitled  and  bound  to  act  wilik 
the  highest  regard  tor  the  public  Interests, 
and  at  the  same  time^  as  It  did,  with  consid- 
eration for  rights  of  the  other  parties  to  tlie 
contract"  Applying  the  ivlndplea  tiere  laid 
down,  with  which  we  fully  agree^  it  Is  eeea 
that  the  complainant  has  not  only  a  staiMJlng 
In  this  court  but  the  right  to  a  TrsrlsBlwi  of 
the  contract,  as  prayed.  The  dea«e  of  the 
court  bdow  must  be  reversed,  and  a  decree 
entved  here  granting  the  relief  prayed,  with 
costs  of  both  courts  to  CMnplsinant  The 
cause  will  be  rananded  to  the  oourt  below 
for  an  accounting  for  the  use  of  the  hydrants, 
as  the  dty  is  equitably  bound  to  pay  for 
whatevOT  nse  It  has  made  of  them  for  Are 
purposes.   The  other  Justices  coocuired. 
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SliAYTON  T.  SIiATTON  «t  sL 
<8vpr«nM  Ooort  of  Hldiigan.    Feb.  12,  18M.) 

HOBTOAOBB— ReLBABB— ASSIOSHSHT. 

S.,  with  hifl  wife,  convened  bU  farm  to 
W.,  who  gare  back  a  mortgage  for  the  whcde 
price,  and  latev,  for  f  1,  ezprcaeed,  quitclaimed 
to  S.*a  brother  J.  He,  however,  paid  notliiDS 
for  the  deed,  llTed  In  another  state,  recdTed  no 
renta  or  profits,  nor  had  anything  to  do  with 
the  land,  onlesi  through  S.,  who  later  assnmed 
to  make  leases  as  his  agent  S.  and  his  wife 
resamed  and  kept  Joint  possession  for  14  years, 
when  he  qnarreled  with  and  left  her,  and,  har- 
Inc  beftrn  aasigned  her  the  mortgage  for  an 
adeqaate  consiaeratioa,  now  assumed  to  dis- 
charge it,  and  asMTted  titat  the  qaltclaim  was 
meant  to  satisfy  It  Hie  wife  Insisted  that -it 
merely  released  W.  personally,  and  swore  that 
W.  had  never  asked  for  snrrender  of  the  mort- 
S.,  having  got  a  cmtiananoe  to  take 
W .  B  testimony  .failed  to  do  so,  though  he  knew 
his  residence.  BM,  that  a  decree  of  {oreclosore 
would  sot  be  disturbed. 

Appeal  from  circnit  court,  Batrat  eoonty.  In 
ebancetyi  Frank  A.  BooksXt  JnAge. 

Bin  t«7  Susan  U  Slayton  asalnat  Joalma 
Slayton  and  others  to  forecloae  a  mortgage. 
Decree  for  complainant  Joshua  Slayton  ap- 
peals. AfOrmed. 

The  other  facta  fnllj  appear  In  tint  taHkm- 
mg  statement  1^  ORANT,  J.: 

The  bill  at  complaint  la  In  the  usual  form 
of  the  foredoaure  of  a  mortgage,  but,  In  ad- 
dition to  the  usual  aUegattona,  complainant 
•eta  forth,  aa  an  excuse  for  not  proceeding 
earlier,  that  the  nu^tgagor,  Wright,  had 
abandoned  the  premises,  and  that  she  and  her 
husband,  defendant  Joshua  Slayton,  had  hew 
for  many  years  in  possession,  and  had  erect- 
ed a  new  bufldlng  thereon,  at  an  expense  of 
$1,000,  of  whldi  Bhe  furnished  about  «634. 
Joflbua  Slajtm,  Joseph  Slayton,  Helea  M. 
Bnrch,  Charles  8terai8(m,  and  Uonroe  W. 
Wrli^t  wwe  made  parties  defendant,  as 
dalmlng  to  have  rights  and  Interests  In  the 
premises.  Jodiua  Slayton  waa  the  owner  of 
the  land,  and  on  January  2,  1878,  he  eon- 
Teyed  It,  by  deed  dnly  executed  1^  himself 
and  wife,  to  Uonroe  W.  Wright,  taking  back 
a  note  and  mortgage  for  the  entire  purchase 
price,  94,688.88,  payable  in  four  equal  annual 
payments.  Wright  was  married,  and  oc- 
cupied the  ^mises  as  a  homestead.  Janu- 
ary 28;  1874,  Wrltfht  executed  a  qnitelalm 
deed  of  the  land.  In  consIderattcHi  of  to 
Joseph  Slayton,  a  brother  of  Joshua.  WtI^Vb 
wife  did  not  Join  Ui  the  deed,  althou^  her 
name  was  written  In  as  one  of  the  grantors. 
Febmary  14,  1874,  Joshua  assigned  the  first 
payment  to  one  J.  H.  Emmons,  of  Jackson, 
Mich.  March  10;  1874,  he  assigned  the  last 
ttaree  paymenti  to  complainant  November 
80;  1875,  Bmmona  reassigned  the  first  pay- 
ment to  Joshua,  In  November,  188S,  Joshua 
and  Us  wife  separated.  May  27,  1889, 
Joahna  executed  and  recorded  a  discharge  ttf 
the  last  three  payments.  May  27, 1880,  he  com- 
menced a  ftnedosure  of  the  first  payment,  hy 
advertisement,  which  was  subsequently  aban- 
doaed.  July,  1888,  be  assigned  this  first  pay- 


ment to  ditadant  Helen  M.  Bnrch.  his 
daufl^ter.  13ie  present  Mil  waa  filed  Decem- 
ber 22,  1800.  JoBn»h  Slayton  died  Novem- 
ber 1,  1801.  Upon  snggestion  of  Us  death, 
hla  heirs,  some  of  whom  were  minors,  were 
admitted  to  defend.  Defendant  Henry  H. 
Slayton,  the  son  of  Joseph,  waa  appointed 
guardian  ad  litem.  Henry  appeared,  answered, 
and  filed  a  cross  UU.  bat  filed  no  answer 
In  behalf  erf  the  Infant  defendanta.  The  cas^ 
waa  heard  In  open  court,  decree  ntered  for 
complainant,  and  defendant  Henry  alone  ap- 
peals. 

I.  H.  Oorbin  and  John  M.  Corbln,  for  ap- 
pellant Henry  H.  Slayton.  H.  F.,  F.  A.  A 
H.  F.  Pennington,  for  i^tpdlea 

GRANT,  J.,  (after  stating  the  fads.)  Tlie 
sole  defense  is  that  the  quitclaim  deed  ftom 
Wright  to  Joseph  Slayton  was  made  pursuant 
to  an  agreraunt  betwem  ^^t^t  and  Joahna 
that  the  debt  secured  Iqr  tiw  mortgage  waa 
to  be  ttiweby  paid,  and  the  mortgage  dls- 
diarged.  The  complainant,  on  the  contrary, 
insists  that  she  purchased  In  good  faith,  for  a 
valnaUe  and  bona  llde  oHulderatlMt,  and  In 
Ignorance  <Ht  any  arnngement  between  ber 
husband  and  Wrl^t  She  farther  Insists 
that  the  agreement  between  Joshua  and 
Wright  was  not  as  above  stated,  but  that 
Wright  was  to  be  disdiarged  from  penonal 
llaUUty  npmi  tba  note  and  mortgage;  ttiat 
the  mortgage  should  remain  In  force;  and 
that  Joahna  should  look  <mly  to  it  and  the 
land  to  secure  the  paymoit  of  Us  debt  We 
think  It  clearly  estabUihed  by  ttis  evidence 
that  complainant  was  a  bona  fide  purchaser 
for  a  valuable  consideration,— a  large  debt 
which  ber  husband  owed  her,— and  without 
notice.  U  la  also  eslnblkaMd  by  a  dear  pre- 
p(Hidecanee  of  oridMioe  ttutt  Joshua  did  not 
agree  with  Wright  to  consider  the  debt  paid 
and  to  discharge  the  mortgage  but  raly  to 
release  him  from  UabOlty  thereon.  They 
lived  In  the  same  village.  Wright  did  not 
ask  for  the  anrrendsr  of  the  note  and  mort- 
gage, tbooi^  be  Uved  Oun  for  yean  aftsr- 
warda.  Joshua  treated  It  as  Talld  and  sab> 
sisting.  B»  shOTtly  after  assigned  It  to  othw 
parties.  These  assignments  were  immediate- 
ly recorded.  These  acts  were  stdemn  as- 
sertions of  the  existence  of  the  mortgage. 
Their  record  was  notice  to  all  parties  In- 
terested. Joseph  paid  nothing  for  ttie  deed 
to  him.  He  had  no  knowledge  of  the 
transaction.  He  lived  In  tin  state  of  New 
York.  The  qoitdalm  deed  waa  subject  to  the 
mortgage  lien,  ^e  oily  evidence  to  sustain 
the  angled  agreemmt  la  that  of  defendant 
Joshua.  Hla  acts  are  entirely  Inconsistent 
with  his  testimony.  Wright  had  left  the 
state,  and  his  residence  was  known  to  Joshua. 
He  obtained  a  continuance  over  one  term  to 
take  his  deposition,  bat  took  no  farther  steps 
to  secure  It  If  his  testimony  be  tme,  he  was 
guilty  of  a  fhiud  In  transferring  a  note  and 
nuvtgage  whldi  he  knew  had  no  vaUdlty. 
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His  testtmoor  1b  «itirel7  nnrdlable^  ajid  un- 
worthy of  any  credence.  Joseph  exercised 
no  acts  of  ownerebip  OTer  the  property,  er- 
cept  as  it  was  done  through  Joshua,  who  ap- 
pears to  have  been  the  self-constituted  agent 
of  bts  toother.  Joshua  executed  two  leases 
In  the  name  of  his  brother,  but  no  authority 
to  execute  them  Is  shown.  Joseph  received 
no  rents  or  proflta  therefrom  at  any  time. 
After  Wright  left  the  premises,  complainant 
and  her  husband  exercised  the  exdnslre  cc»- 
trol  over  them.  Xhey  rented  the  property, 
collected  the  rents,  and  paid  the  taxes.  It  Is 
manifest  that  the  defense  Is  the  creation  of 
tile  defendant  Joshua,  devised  for  ttie  sole 
purpose  of  defeating  the  rights  of  his  wife, 
with  whom  he  Is  now  at  enmity.  Hie  decree 
of  the  court  below  was  just,  and  Is  affirmed. 

HOOKER.  J.,  did  not  0lt  Tb»  other  jns- 
tleca  concurred. 


PEUBSON  T.  FISK. 
{Snmreme  Court  (oi  Mldilgan.    Feb.  12,  1894.) 

BXSODTOBB  AND  ADHIHIStBATOBS— SaLKS  BT  Ob- 

DBB  or  Court— DsriciBKOT  on  Resa.lb. 

Where  ao  administrator  sells  land  of 
hh  intestate  by  order  of  the  probate  court,  a 
zeport  tar  the  administrator,  a  confirmation  of 
the  sale  oy  the  court,  and  ft  tmder  of  the  deed 
to  the  purchaser,  are  oeceasary,  under  2  How. 
Ann.  St.  S  6044.  and  3  How.  Ann.  St  i  6045,  to 
render  a  purchaser  who  refuses  to  teke  title  Ha- 
b)e  for  a  deficieBcy  on  a  resale.  Oamden  t. 
Maybew,  0  Sap.  Ct  246,  12»  IT.  &  73,  distin- 
guished. 

Error  to  drcult  ooort,  KITMale  eomty; 
Victor  H.  Lane,  Judge. 

Actiffli  by  John  &  Peirson,  aa  admlnistrar 
tor  <rf  Philena  Weaeott,  deceased,  against 
Garrett  T.  Fisk,  tat  a  defldencT-  arlatng  on  a 
resale  of  kmd.  Frmn  &  Judgment  for  plain- 
tiff, defendant  q^wals.  Reversed. 

The  other  facts  fnlly  appear  In  tbe  follow- 
ing statement  by  GRANT,  X: 

Plalntur.  aa  administrate,  under  a  Uceane 
duly  granted  by  the  |HX>bate  court  tor  the 
county  of  Loiawee.  advertised  and  sold  cer- 
tain real  «stat&  The  first  sale  was  made 
April  80, 1891,  to  one  Spencer  Wtlly,  for  9200. 
Plaintiff  made  report  of  sale  to  the  court, 
viptm  which  the  Judge  IndMved:  "Not  c<m- 
firmed.  R.  B.  Robbins,  Jndge  of  Probate." 
Plaintiff  again  adv^Used  the  property  for 
sale,  under  bts  original  license,  without  any 
fvder  setting  aside  the  sale  to  WUly,  w  <H- 
recting  a  resale.  Upon  this  sale  the  land 
was  bid  In  by  the  defendant  for  the  sum  of 
$400.  A  few  days  after  the  sale  tiie  de- 
fendant refused  to  carry  tt  out,  informing 
I^intlff  that  be  was  acting  as  agent  for  an- 
oth^  par^,  who  bad  declined  to-  take  It 
Defendant  told  plaintiff  that  It  wonM  be  use- 
less for  him  to  make  out  and  tender  a  deed, 
or  to  report  the  sale  to  the  court  for  ecm- 
firmation,  because  he  would  not  accept  the 
deed  or  pay  the  money.   Plaintiff  made  no 


report  of  this  sale  to  the  probate  court,  but 
immediately  proceeded  to  advertise  and  sell 
again.  Upon  the  tfilrd  sole  tbe  land  ww 
Bold  to  one  Olds,  who  In  fact  purchased  for 
the  defendant,  and  afterwards  deeded  the 
land  to  him.  This  suit  Is  brought  to  recov- 
er the  differeooe,  yifiO^  between  the  last  two 
aalea. 

Fdknnr  ft  Ohuidlerr  fttr  appelant.  Watl% 
Bean  ft  Smith,  for  appeDea. 

GRANT,  J.,  (after  stating  tlie  f^wtn.)  De- 
fendant Interposes  several  defcaises,  cme  on- 
ly ot  which  it  is  necessary  to  notice*  as  It 
Is  fatal  to  the  plaintiff's  right  of  recovery: 

RepOTt,  confirmation  of  aale^  and  tender  of 
a  deed  wen  necessary.  In  order  to  bind  tbe 
defendant  The  prorislons  of  the  atatote 
governing  these  sales  are  as  follows:  **Tbe 
executor  or  administrator  making  any  sale 
rtiall  Immedlatdy  make  a  return  of  his  pro- 
ceedings up<m  the  order  of  sale.  In  pursuance 
of  which  It  Is  madOi  to  the  Judge  of  probate 
granting  the  same,  who  shall  examine  tbe 
proceedings,  and  may  also  ^nunlne  sncb  ex- 
ecutor or  administrator,  or  any  other  person 
on  oath  touching  tbe  same,  and  If  he  shaQ 
be  of  the  opinion  that  the  proceedings  were 
nnfiiir.  or  that  the  sum  bid  is  dtspn^rar^ 
tionate  to  the  value,  and  if  a  sum  exceeding 
such  bid  at  least  ten  per  ceiit,  exclusive  of 
tbe  expenses  of  the  new  sale,  may  be  obtain- 
ed, be  shall  vacate  such  sale  and  direct  an- 
other to  be  had.  of  which  notice  shall  be 
given,  and  the  sale  shall  be,  tn  all  respects, 
conducted  as  if  no  previous  sale  had  taken 
place.**  2  How.  Ann.  St  |  6044.  'Tt  It  abaB 
appear  to  the  Jndge  of  probate  that  the  sale 
was  legally  made  and  fairly  conducted.  «nd 
that  the  sum  bid  was  not  disproportionate 
to  the  value  of  -  the  property  sold,  or  If  dis- 
proportionate, that  a  gmitor  sum  as  above 
specffled  cannot  be  obtained,  he  shall  noake 
an  order  confirming  such  sale,  and  directing 
conveyance  to  be  executed.  But  If  tbe  pur- 
chaser shall  for  a  period  of  twenty  days 
thereafter  n^ect  to  pay  or  catise  to  be  paid 
tiie  sum  bid  at  such  sal^  the  court  may.  1b 
Its  discretion,  revoke  such  confirming  order 
and  vacate  such  sale  upon  the  appllcatton  <^ 
the  executor  or  administrate  making  sncb 
sale;  and  after  such  notice  to  the  pundiaser 
aa  the  probate  court  may  direct,  he  ahalt 
thereupon  direct  another  sale  to  be  had,  of 
which  notice  shall  be  given  and  the  sale 
diall,  tn  an  respects,  be  conducted  as  If  n» 
previous  sale  had  taken  place."  S  How. 
Ann.  St  i  0045.  To  rendw  a  sale  valid  un- 
der these  provisions,  there  must  be  a  sob- 
stanUal  compliance  with  them.  The  ad- 
ministrator cannot  act  upon  his  own  motion, 
but  only  under  the  direction  (rf  the  probate 
court  Whea  a  sale  Is  once  made.  It  fs  not 
In  bis  power  to  declare  It  off,  and  proceed  to 
a  resale.  He  must  report  to  the  court,  which 
alone  has  power  to  determine  what  further 
proceedtegB  shall  be  had.   The  purchaser 
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cannot  be  saM  to  be  legally  In  debnlt  nntn 
after  ttie  sartce  of  muSt  notice  as  the  pro- 
bate court  ntaj  direct  Tbe  statnte  does  not 
provide  vbat  the  cbaracto-  of  ttata  notice 
■hall  b&  It  mlj^t  be  either  that  he  pay  the 
amount  of  the  bid  within  a  certain  time,  <»■, 
defanlt  thoeof,  that  a  reflate  be  had,  and 
he  hdd  for  any  defldency.  or  that  he  appear 
and  show  came  why  be  ahoold  not  pay  hla 
Md  and  complete  the  sale.  A  neglect  or  re- 
fmal  to  pay  does  not  dispense  with  this  no- 
tice. The  sale^  In  order  to  be  efFectaal  and 
valid,  must  be  repmted  and  confirmed.  No 
title  can  pass  nntn  soch  an  order  Is  made, 
and  a  conreyajiee  directed  by  the  coort 
Tonng  T.  Keogh,  11  HL  642;  HOI  T.  Hill,  fB 
m.  289;  Greenwalt  r.  Mcdnre,  7  IB.  App. 
162;  Wagner  t.  Cohen,  6  aill.  97;  BfltcheU 
T.  HarrlSt  48  Bflss.  814;  Bea  t.  McBachron, 
IS  Wend.  4t70.  It  Is  i^tparent  that  a  com- 
pliance with  these  provisions  Is  necessary  In 
order  to  prevent  coUtielon  and  fraud.  The 
coort  is  In  fitct  the  party  making  the  sale, 
and  the  admbUstrator  acta  <Hily  as  Ita  agent 
and  tmder  Its  antbwlty,  which  must  be  of 
record.  The  statute  contemplates  that  these 
prooeecUngs  must  not  rest  In  parol,  tor  It  Is 
provMed  that  each  Judge  of  probate  shall 
keep  a  true  and  fair  record  of  all  orders  and 
decrees.   2  How.  Ann.  St  i  6756. 

The  learned  counsel  for  the  plaintiff  relied 
upon  Camden  v.  Mayhew,  129  U.  S.  73,  9 
Bnp.  Ct  246,  where  the  terms  of  t^e  sale 
were,  mder  the  decree  of  the  court,  "cash  in 
hand  upon  the  day  of  sale."  It  was  held 
that  no  confirmation  of  the  sale  was  neces- 
sary in  order  to  fix  liability  for  a  defi- 
ciency arising  upon  a  resale,  If  the  pur- 
chaser refused,  without  cause,  to  fulfill  his 
contract  This  decision  was  based  upon  the 
terms  of  the  decree,  which  In  no  respect  was 
similar  to  the  statutes  of  this  state.  Judg^ 
ment  la  reversed,  with  costs  of  both  courts, 
and  no  new  trial  ordered.  The  other  Jna- 
tlcea  concurred. 


HINBS«  Oomislsrfoner  «f  Blghvayi*  v.  DAB- 
LINO. 

(Snpreme  Ooort  of  Mldilgan.    FA.  13,  1891) 

OBtTBUcnss  EboHWATB— Acnos  roB  ^samt— 
DsriNsn  —  DrrBBiiiiu.Tioir  of  Ahouht — Bs- 
MirnxuB. 

1.  Whers  defendant  refnsed  to  remore  aa 
«batmctioo  which  he  placed  Id  a  ditdi  coDstmety 
ed  13  years  prarloQuy  to  drtun  a  public  high- 
way, It  wai  no  defense  to  an  action  against 
him  for  the  penalty  Imposed  for  snch  obstmo- 
tion  by  S  How.  8t  I  1403,  tbat  the  ditch  was 
not  legally  and  properly  oonstmcted  m  the  first 
Instance. 

2.  Where  the  court  directs  a  verdict  tor 
plaintiff  in  an  action  tor  a  penalty,  of  whldi 
onir  the  maximum  amount  is  fixed  by  statute, 
the  Jury  should  determine  the  amount  ot  the 
penalty. 

8.  In  so  action  for  a  penalty,  of  which  only 
tiie  maximum  amount  it  fixed  by  the  statute, 
where  the  court  properly  directed  a  verdict  for 

filaintiff,  the  fact  that  the  <»>art,  and  not  the 
uy,  fixed  tlie  amount  of  the  penalty,  is  not 


ground  for  reversal,  If  pliUntlff  coDsents  to  re- 
mit all  over  six  cents,— the  smallest  pmalty 
which  the  Jury  might  have  Imposed. 

Error  to  ctrcnlt  court  Saginaw  county; 
Ghauncey  H.  Oage.  Judge. 

Action  by  William  Bines,  as  commissioner 
of  highways  In  the  township  of  Albee, 
against  Frank  Darling,  for  a  penalty  for  ob- 
structing a  ditdL  From  a  Judgment  fbr 
plaintifl,  d^Midant  appeals.  AlBrmcd. 

James  H.  Davltt,  tor  appellant  Holden 
&  Bradt;  for  appellee^ 

LONa,  J.  This  action  was  brought  nndor 
8  How.  St  i  1403,  to  recover  a  penally  for 
willfully  obstructing  a  certain  ditch  laid 
along  the  public  highway  In  front  of  defend- 
ant's premises.  The  action  was  commenced 
In  Justioe  court  and  appealed  to  the  drcolt, 
where  the  plaintiff  bad  verdict  and  judgment 
for  the  poialty  of  925  provided  by  the  stat- 
ute. The  dlteh  had  been  dug  abont  18  w  14 
years.  It  was  admitted  that  the  defendant 
obstructed  it  In  two  places,  and,  being  order- 
ed the  highway  oommlsaloner  to  remove 
the  obstruction,  be  refused  to  do  so.  The 
d^ense  was  that  the  ditch  was  not  lawfully 
laid  out  and  established  along  the  highway; 
that  it  was  not  made  for  the  purpose  of 
draining  the  highway,  but  to  divert  the  wi^ 
ter  of  a  certain  creek,  which  ran  across  the 
highway,  and  to  carry  that  along  the  side  of 
the  highway.  The  court  directed  verdict  in 
favor  of  the  platottff  for  the  penalty  fixed 
by  the  statute. 

We  think,  under  the  facts,  that  the  court 
was  not  la  error  in  directing  the  verdict 
The  statute  proTidefl  that  whosoevw  shall 
willfully  obstruct  any  highway,  or  fill  up 
place  any  obstractlooa  in  any  ditch  construct- 
ed for  drawing  the  watw  from  any  lilghway, 
etc,  diall  forfeit  <tir  every  audi  offuse,  a 
sum  not  exceeding  920b  The  ditch  filled  up 
was  a  large  vaa,  and  it  Is  evident  that  It  was 
constructed  and  used  for  the  purpoae  of 
draining  the  bl^way.  Oppotdte  the  de- 
fendant's land  was  a  sag  hole  In  the  road, 
and,  wltii  the  dlteh  filled,  the  waters  could 
not  be  drained  off.  The  filling  was  done 
by  defendant  by  placing  In  kigs  and  stomps, 
and  plowing  earth  over  them.  When  asked 
fay  the  Ughw^  commissioner  to  remove  the 
obstructions,  he  positively  refused  to  do  sa 
Whether  this  ditch  or  drain  was  legally  and 
properly  laid  oat  in  the  first  Instance  covld 
not  be  pleaded  as  a  defense  to  the  action. 
It  was  used  for  the  draining  of  water  from 
the  highway,  and  it  is  conceded  that  the 
highway  was  a  pubhc  one.  The  case  tells 
so  clearly  wtthln  the  principles  Isld  down  by 
this  court  In  Gommhnlotters  v.  Blly,  64  Bllcb. 
178, 19  N.  W.  940,  that  It  needs  no  eztatded 
disensslon.  The  whole  testimony  shows  tiiat 
the  act  was  winfnl,  and  the  expense  of  i«- 
moving  the  obstntctlon  would  be  great 
There  were  no  extenuating  circumstances, 
and  the  court  pn^erly  dhrected  verdict  tot 
tbeplalntlfC 
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But  the  statot*  only  fixes  the  maximam 
amount  of  the  penalty,— that  is,  a  penalty  not 
exceeding  $25,— and  doea  not  prescribe  wbetb- 
w  It  is  to  be  fixed  by  the  court  or  the  Jury. 
In  such  cases,  either  party  Is  entitled  to  a 
Jury  trial,  and  the  amount  of  the  penalty  was 
for  their  oonaideratlon.  The  plaintiff,  under 
the  proote,  was  entitled  to  a  verdict  for  at 
least  six  cents,  but  the  court  had  no  power 
to  say  how  much  greater  the  amount  should 
be.  That  question  was  for  the  Jury.  18 
Amer.  &  Eng.  Enc.  Law,  p.  281;  McDaniel 
T.  GasUght  Oo.,  79  6a.  58,  8  S.  E.  603.  There 
has  been  filed,  however,  in  this  court,  a  writ- 
ing walTlng  the  recovery  of  the  amount  of 
the  penalty  above  six  cents,  and  remitting 
all  over  that  amount  The  Judgment  of  the 
court  below  will  be  modified  to  that  extent, 
and  fixing  the  damages  at  six  cents,  and  with 
this  modlflcatloD  will  be  affirmed.  This  is 
la  accordance  with  our  ruling  in  Bresnahan 
T.  Nugent,  (Mich.)  66  N.  W.  766.  No  costs 
will  be  awarded  to  either  party  in  this  court. 
The  other  Justices  concurred. 


WHITLA  et  al.  r.  BUTLBB'S  BSTATB. 
iSapreme  Court  d  Michigan.  Feb.  12,  18M.) 
Fartmbhship— Power  or  Pabtkbb  to  Bind  Fibm 
Hie  provision  in  a  partnership  agree- 
ment between  R.,  O.,  and  others,  which  appoiot- 
ed  B.  manager,  that  B.  should  apply  the  pro- 
ceeds of  the  business,  inter  alia,  to  payment  of 
pre-existing  debts  of  Q.,  does  not  aathorise  him 
to  bind  the  firm  by  a  note  In  payment  (tf  a 
cWm  against  G. 

Brrw  to  circuit  court,  Blaeomb  eoant^;  Ar- 
thur li.  Oanfleld,  Judge. 

Bob^  J.  Whltla  and  Dawson  K.  Elliott, 
partners  as  B.  J.  Whltla  A  Co.,  i^esented  a 
claim  against  the  estate  of  Milton  H.  But 
ler,  deceased,  which  was  disallowed,  and 
claimants  appeal  Affirmed. 

Qfio^  B.  Sbeehy,  (Jamea  H.  McDcmald, 
of  couns^)  tor  appdlants.  Gbaries  E. 
Latiuim,  for  appdlea. 

HOOEBB,  J.  One  Oauthlo-,  a  dealer  in 
flab,  found  himself  financially  embarrassed, 
and  made  an  arrangement  with  Roberts,  But- 
ler, and  Warner  whereby  the  business  was 
to  be  continued  under  charge  of  Oauthiw, 
but  under  the  general  management  and  con- 
trol of  Roberts.  The  arangement  was  put 
in  writing,  and  has  been  before  this  court 
in  the  case  of  Purvis  v.  Butler,  87  Mich. 
248,  49  N.  W.  S64,  where  the  writing  was 
held  to  be  a  partnership  agreement  On 
the  same  day  that  this  writing  was  executed, 
but  latw,  the  following  undertaking  by  Rob- 
erts was  signed,  viz.:  "Detroit,  February 
3,  1SS9.  In  consideration  of  the  execution 
and  delivery  of  a  certain  contract,  bearing 
even  date  herewith,  by  and  between  Charles 
W.  Oauthier.  Milton  H.  Butler,  Ephralm  E. 
Roberta,  and  Carlos  E.  Warner,  whereby  the 
management  of  the  flsh«y  business  of  said 


Gauthler  is  turned  ovar  to  me,  upon  certain 
terms  and  conditions  In  said  agreement  spec- 
ified, for  the  period  of  four  years  from  the 
date  hereof,  I,  the  said  Ephraim  K.  Rup- 
erts, do  hereby  undertake  Euid  agree  to  and 
with  the  said  Gauttiira  to  aid  him  in  the  set- 
tlement and  adjustment  of  his  outstanding, 
unsecured  Indebtedness,  aa  the  same  can  be 
arranged  to  the  best  advantage^  In  witness 
whereof,  I  have  hereunto  set  my  hand,  the 
day  and  year  above  written.  The  above  not 
to  Indude  Indebtedness  to  L.  Dubois.  [Sign- 
ed] E.  E.  Roberts."  Roberts  testified  that 
this  was  done  under  a  promise  to  Ganttiier, 
who  refused  to  consent  to  the  arrangement 
heretofore  mentioned  unless  his  cAA  indebted- 
ness could  be  fixed  up,  and,  as  Butler  refused 
to  have  anything  to  do  with  the  old  Indebt- 
edness, Roberts  did  so.  At  this  time,  claim- 
ants, who  did  business  In  Winnipeg,  wen 
the  owners  of  a  Judgment  against  Oanthlw. 
Roberts  went  to  Winnipeg  and  obtained 
from  th«D  an  assignment  of  their  Judgment 
to  himself,  giving  them  his  personal  notes 
for  ¥1.776.47  and  f»46.20,  respective.  In- 
dorsed by  Oauthier,  by  one  Overton,  attorney. 
The  notes,  not  b^g  paid,  were  filed  as 
claims  against  tbe  estate  of  Butler,  npon  the 
theory  that  they  were  valid  against  the  part- 
nership, of  which,  under  the  decision  (rf  Pur- 
vis V.  Butler,  the  latt^  was  a  monber.  Hie 
claim  was  disallowed  upon  appeal  to  the  cir- 
cuit court  and  claimants  bring  the  case  here. 

Hie  first  contention  la  that  the  court  should 
have  Instructed  the  Jury  that  the  notes  were 
association  contracts,  and  that  the  estate 
of  Butler  was  liable  upm  them.  Evidence 
Is  quoted  to  show  this,  but  there  also  ap- 
pears to  be  evidence  tending  to  show  that 
plaintiffs  were  told  by  Roberts  that  he  "had 
no  authority  to  give  the  Indorsemrat  ct  But- 
ler In  any  way,  *  •  •  and  that  he  [Rob- 
erts] was  doing  It  individually.**  We  think, 
therefore,  that  It  was  for  the  Jury  to  deter- 
mine the  nature  of  the  contract,  and  whether 
plaintlfls  had  established  a  rlgbt  of  action 
against  tbe  partnership,  upon  which  they 
claim  Butler's  liability  depended.  The  court 
instructed  the  Jury,  In  substance,  that  t>efore 
Wamv  and  Butler  could  be  made  liable,  it 
must  appear:  (1)  That  tbe  notes  were  given 
by  Roberts,  and  accepted  by  plalntlfla,  with 
tbe  Intention  that  all  of  the  parties  mention- 
ed should  be  bound;  (2)  that  such  an  ar- 
rangement was  within  tbe  scope  of  the  busi- 
ness contemplated  by  the  contract  Coonsd 
contends  that  the  Jury  should  not  have  been 
permitted  to  decide  the  last  point:  (1)  Be- 
cause Roberts  was  manager,  and  oitltled  to 
decide  It;  <2)  because  be  did  dedde  that  It 
was  necessary  that  the  Judgmoit  should  be 
gotten  out  of  the  way;  &}  because  Butlo-'s 
consent  was  directly  givm  to  tbe  adjustment 
of  the  claim,  and  Rol>erts*  acta  were  sobee- 
Quratly  apiHoved  by  him.  We  are  dted  to 
snbdivi^n  6  of  section  8  of  the  contract  tm 
SQppCHt  of  the  proportion  that  Roberta  was 
^titled  to  settle  this  questl<».   Sectka  8 
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-It  u  Hollows:  '^Rm  pcoceetta  reaUied  from 
the  canylog  on  ot  the  said  fishery  bosineM 
■ball  be  applied  19-  aald  Roberts  as  AiUowS 
and  In  the  foUowtng  wdw,"  (sabdlTlalOB  eo 
"axth.  To  pay  nicb  part  of  the  {mtstandlng, 
anaeciiied  Indebtednesa  of  aald  Oauthler  aa 
may  be  settled  or  compromised  by  aald  Gau- 
thler  or  aald  Oasthier  and  Roberta,  and  osaald 
Botwrta  nmj  consider  It  la  the  Intoest  of  the 
■bnalnffM  or  said  Ganthlqr  to  pay."  If  this  pro- 
Tlalon  aatborlaed  Roberts  to  bind  hlaco-con- 
tractocs  by  the  pnrchaae  of  outstanding  in- 
debtodnois  of  OanOiier'a,  it  waa  only  whexk 
-be  ouiatdered  it  necessary  and  chose  to  do 
sok  and  only  by  way  of  payment  from  the 
■prooeeds  realised  by  the  flshoy  bnaineea; 
and  tile  eonrt  might  bare  safely  ttdd  the  Jury 
•that  he  waa  not  Otsxtb^  anUiorized  to  glre 
the  company  paper,  or  bind  them  by  giving 
his  own  fOr  sndi  a  pnrposa  To  say  that 
the  company  waa  Ualde  because  Roberts  did 
-dedde  that  it  wss  necessary  to  get  this  Jodg^ 
ment;  ot  becanse  Butler  cimscaited  to  and  aj^- 
lODred  lt»  Is  to  beg  tiio  qnesUon  In  dfspate^ 
Tia.  whether  Roberts  could  and  attempted  to 
bind  Butler.  This  instruction  did  no  injury 
to  the  claimants.  Serersl  questions  arising 
open  the  introductloa  of  erldence  are  re- 
ferred to  In  the  brl^  We  hftre  «»*™»iwHi 
them  all,  and  find  no  error.  The  Judgment 
win  be  sfllrmM  The  other  Justices  con- 
-(siri'siL 


DBTROrr  SAY.  BANK  T.  QALYIN  et  aL 
'-(Bnsnme  Oonrt  «(  UlcUgan.   Veb.  12,  18M.) 
Hobtoaobs— Bona  Fidb  Pubcbaskbs. 
Tht  question  of  whether  ecHnidalnant 
waa  a  bona  fide  pnrcbaser  of  the  tnortxage 
which  be  seeks  to  nrecloee  la  Immaterial  mm 
tbe  findings  are  adrerse  to  defendant  on  Us 
claims  of  alteration  In  the  mortgage  ttter  ex- 

-  eention  and  failore  of  consideration,  and  defend- 
ant has  no  claim  which  be  ooold  set  off  wen 
'the  init  by  the  nMntgagee. 

A]n>eal  from  drcnlt  court,  Wayne  comity, 
-la  ehancory;  George  8.  Hoamer,  Judge. 

Suit  by  the  Detroit  Sarlngs  Bank  against 
TbaddeuB  GalTln  and  oth«^  Decree  for 

-  complainant   Defendants  appeal  Affirmed. 

Henry  M.  Cbeever,  for  appellanta.  John 
H.  BlaseU,  for  appdlee. 

LONG,  J.  This  blU  was  filed  to  foreclose 
tbree  mortgagee  given  up<Mi  certain  real  es- 
tato  In  the  dty  of  Detroit  The  first  was 
giTen  September  12,  1888,  for  Cie,000,  to 
.Stephm  B.  Ommmond,  In  part  payment  for 
the  porcbase  ot  certain  property  sold  by 
tifommond  to  defendants.  This  mortgage 
-was  subsequently  assigned  to  complainant, 

■  Jannaty  6,  1880.  The  other  two  mortgages 
wera  tfrea  l^y  deCendanti  as  additional  as* 
coxUy  to  complainant  Uk  cxteoalon  of  tlm^ 
but  no  additional  liability  is  claimed.  The 
defeass  set  up  to  the  principal  mortgage  la: 
<1)  That  Ur.  Ommmond  never  dellvsred  to 

-MManlB  cartala  (tf  the  property  sold,  and 


for  which  the  mortgage  was  given  to  secure 
part  of  the  purchase  price;  ^  that  the 
UKOtgage  was  not  intended  to  oorer  and  em- 
brace  certain  machinery,  toois*  and  boiler 
situate  upon  the  property  conveyed,  and  that 
the  desdlptUm  of  these  articles  wu  Inserted 
In  the  mortvue  after  its  vcecutStm;  ^  that 
the  complainant  Is  not  a  bona  fide  purdiaaer 
and  holder  of  the  mortgage^  and,  therefore, 
whatever  egoitles  defendants  have  against 
Mr.  Ommmond  may  be  asserted  sgalnst  the 
com^lnant  From  an  esamlnation  of  the 
testimony  In  the  case,  we  are  satisfied  that 
there  is  no  foundation  tor  the  claim  that  a 
descrlptitm  ot  the  machinery,  tods,  and 
Ixrfler  was  Inserted  In  the  mtntgage  after  its 
ezeontion,  bnt  that  It  was  affwed  iq>on  be- 
tween  the  parties  that  these  artidea  should 
be  Included  In  the  mwtgage.  It  alao  voy 
satlsfSctoUy  appean  to  ua  that  the  defend- 
ants had  and  recetved  fhun  Hr.  Gmmmond 
all  of  the  property  they  purchased,  and  for 
whldi  the  mortgage  waa  glrvL  It  follows 
from  these  views  that  the  qnestUm  ot  00m- 
plalnant^  behig  a  bma  fide  purchaser  of  Ou 
pnvorly  could  not  affect  its  rlgtata.  It  was 
the  ownor,  with  right  to  foredosok  and  ttiere 
does  not  seem  to  be  any  claim  against  the 
mortgage  which  could  hare  been  set  off 
against  it  In  the  lumds  of  Ur.  Ommmond. 
The  decree  must  be  affirmed. 

HOOKBR,  X.,  did  not  dt  Hie  other  Jua- 
tlces  concurred. 


HOPSmS  T.  HOPKHra  et  aL 
<Sapreme  Court  of  HIddgan.   Feb.  12,  18M.) 

EzBODT(Hi»— AocomiTure— PsaeoKAi.  C1.U11 
AGAnrar  Dbcbasbd. 
Heirs,  who,  on  exceptions  In  the  probate 
court  to  an  executor's  accoant,  have  expressly 
admitted  a  certain  claim  of  bis  against  de- 
cessed,  and  aslced  that  his  credit  be  limited 
thereto,  cannot  on  appeal  contest  such  credit 
oa  the  ground  that  the  claim  was  never  present- 
ed or  sllowed. 

Brrw  to  circuit  court,  Kalamazoo  county; 
George  M.  Buck,  Judge. 

In  the  matter  of  the  estate  of  Robert  Hop- 
kins, deceased.  Appeal  of  R.  Henry  Hop- 
kins from  a  decree  settling  the  executors*  ac- 
counts. The  case  was  tried  In  the  circuit 
court  to  a  Jury.  R.  Henry  Hopkins  brings 
error.  Affirmed. 

Alfred  &  Frost  (Osbom  &  UlIIs,of  coonseU 
for  appellant  William  Shakespeare  and  Wil- 
liam o.  Howard,  for  appeUees. 

L<X70,  J.  On  October  20,  3868,  Robert 
Hiq;tklns  died  testate,  leaving  a  widow  and 
five  minor  children  aurvlTlng  him.  I^e  will 
was  admitted  to  probate  December  28,  1866, 
and  letters  testamentary  issued  to  James  H. 
Hopkins,  David  Swift  and  Martha  Hopkins, 
who  were  named  as  execntors  and  ezecntriz 
In  aald  wilL  Th^  filed  a  Joint  bond  as  such, 
and  entered  upon  tiie  discharge  of  tlietr 
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dvUeot  bat  rendered  no  account  imtll  Aprfl 
11, 1890,  when  they  were  snmmoned  Into  tbe 
probate  court  for  that  pmpose  at  the  Instance 
of  some  of  Uie  heirs.  Eadi  filed  separate 
aeconnts,  and  It  appears  that  flie  ta^rs  wra« 
not  satUAed  witb  the  account  as  allowed  by 
the  probate  conrt,  and  Bobert  Henry  Bop- 
Una,  a  son  of  ttie  deceased,  appealed  to  the 
drcnlt  court  At  the  hearing  In  probate 
covrt,  James  H.  Hopkins,  as  execntor,  pre- 
sented an  account  showing  that  there  bad 
come  Into  bis  hands  moneys  from  the  sale  of 
certfdn  real  estate^  interest  on  m<n^ge,  and 
some  personal  property,  to  the  amount  of 
91tlO&33;  that  he  bad  paid  out  and  ex- 
pended for  the  estate  Vl.202.03,— leaving  a 
balance  Us  dne»  as  execntor.  of  493.70,  to- 
gether vlth  some  bills  for  printing;  Among 
the  items  with  whlcta  he  credited  himself  in 
the  account  was  a.  certain  goremment  bond, 
and  the  Interest  thereon*  whldi  it  was  dalmed 
ttie  deceued  had  bad  from  htm  during  his 
Ufetlroa  In  the  dalm  of  appeal  takm  by  R. 
Henry  Hopkins  from  the  allowance  of  thl» 
account,  the  reasons  ftv  the  appeal  are  stated 
as  follows:  (1)  That  the  Judge  of  probate 
erred  in  allowing  the  credits  claimed  in  the 
seronl  accounts  In  fiaror  of  said  aecntors, 
as  well  as  in  disallowing  the  Items  sought 
to  be  charged  against  fbem,  and  eedi  of  them. 
(2)  That  there  was  no  basis,  under  the  evi- 
dence In  the  caae.  to  ;}us1ity  the  findings  of 
ttie  court  of  the  balance  strode  and  deter- 
mined up<m  the  account  or  accounts  of  said 
executors,  as  found  and  determined,  and  the 
rights  of  the  appellant  were  neatly  prej- 
udiced by  reason  thereof.  Hie  usual  wder 
was  entOTOd  by  the  Judce  of  probate,  allow- 
ing this  appeal.  The  bond  was  given  and  the 
return  made  by  Qiat  court  to  the  drcnlt  court 
The  cause  came  on  to  be  heard  In  the  circuit 
court,  and,  it  appears,  without  any  formal 
plea^Ungs.  Oa.  the  trial  tn  the  circnlt  cxmrt 
before  the  Jury,  James  H.  Hopkins  produced 
from  the  ioies  of  the  probate  court  the  exer- 
tions taken  to  his  account  by  K.  H«iry  H<^ 
kins  and  the  other  heirs.  It  appears  fro  id 
those  papers  that  (our  ezceptlraa  were  taken 
to  debits  of  said  executor's  account,  and  17 
excepti<Hui  to  the  credit  iride.  Itiese  cxo^ 
tions  are  quite  q»ecifle^  and  are  signed  by 
Martha  Hopkins;  Jod  O.  HopklnB;  B.  H. 
Hopkins;  Albert  B.  Hopkins,  by  B.  Henry 
Hopkins,  bis  guardian;  John  W.  Hopkins 
and  Ida  M.  D'Slmoy.  by  B.  Henry  Hopkins, 
thdr  agent  and  attorney  In  foct  A  paper 
was  also  produced  from  the  probate  court, 
and  Introduced  in  evidCTce,  showing  that  on 
the  hearing  In  the  probate  court  the  widow 
and  all  tiie  hdrs  of  Bobat  Hopkins,  deceased, 
filed  in  that  court  a  numb»  at  requests  fw 
findings  of  tect;  amimg  othos,  as  ffdlows: 
"That  at  Oie  time  OF  his  death  the  said  Bobert 
H(q»kinB  did  not  owe  said  James  H  Hopkins 
any  amount  whatever,  except  the  purchase 
price  of  the  U.  S.  7-30  bond  of  one  thousand 
dollars  and  Int^est  thweon  from  April  4, 
1866.  and  the  further  sum  of  fifteen  doOars 


on  account  of  a  steer."  The  only  oonten- 
Uon  In  this  court  r^tes  to  this  91,000.  It  is 
dalmed  that  flie  court  bdow  erred  In  per- 
mitting the  jury  to  credit  James  H.  Hopkins 
iritii  the  amount  of  this  bond,  and  In  diar- 
gtng  the  Jury  that  Ht^kfais  could  credit  hlm- 
sdf  with  It,  as  It  had  not  bem  presented  as  a 
claim  against  tite  estate,  or  allowed  as  sodi 
by  the  Judge  of  probate  sitting  as  a  commis- 
sion. We  are  of  the  t^ilnion  that  -Qie  appel- 
lant is  not  In  a  portion  to  now  make  that 
d^m.  In  the  probate  court,  It  was  not  pot 
in  contest,  but  the  hdrs  adced  an  express 
finding  that  flte  estate  was  Indebted  to  Urn 
In  only  that  amount  and  Interest,  and  the 
flB.  It  was  In  fiact  an  admission  by  all  the 
parties  that  the  estate  was  Indebted  to  James 
H.  Hopkins  in  the  amount  of  the  btmd,  and 
they  are  now  estopped  by  that  admission- 
Judgment  affirmed. 

HOOEHB,  J.,  did  not  rtt  The  other  Jus- 
tices concurred. 


BUPHRINTBNDBNTS  OF  THE  POOB  OF 

WAfiHTBNAW  GOUNTX  T.  BABBITT. 
(Snprams  Court  of  Michigan.    Feb.  12.  ia91> 

Inun  PsRsoNB  — SuPFoar  n  8un  Abiuim 
Burr  BT  CowTT— AivSUk 

1.  In  the  absence  of  exceptions  to  tha  mf/m- 
dal  finding,  an  assignment  that  the  court  ezred 
hi  holding  certain  facts  soffidently  proven  can- 
not be  considered. 

2.  Laws  1885,  Act  No.  185,  |  28,  empower- 
ing the  cetiBty  to  sue  on  bills  paid  for  aopput 
of  a  person  in  a  at^  aaylnm,  and  seetku  XL, 
reswlng  to  it  the  same  remeoles  by  action  by 

poor  superintendents  as  for  support  of  per- 
sona at  othev  places  under  exlstiDg  laws,  ao- 
thorixe  a  suit  by  sndi  saperlntcndoitB  anlBat 
an  insane  person's  relatives  cliarssd  wiob  Us 
support,  as  for  moaej  laid  out  and  expended, 
as  provided  by  1  How.  Bt.  |  1748,  In  the  ease 
vt  mdigoit  powms. 

3.  As  against  the  persons  chargeable  the 
county  need  not  afflmiativefar  show  that  the 
rate  of  the  charges  mUd  was  fixed  by  the  state 
ssrlam  tmstees  in  Joint  session,  as  required  1^ 
section  29,  since  the  act  anthorizes  tu  oomty 
treasurer  to  pay  the  asylnm  treaaarer  tha  bOls 
as  they  become  due,  on  the  order  of  the  stew^ 
ard,  and.  as  to  him  at  least,  such  veda  Is 
IMiaa  flicie  proof  of  Its  coneetnesa. 

Error  to  drouH  court,  Washtenaw  eovnty; 

Edward  D.  BJnne,  Judge. 

Action  by  ttie  superlntendenla  of  the  poor 
of  WaahteuBw  ooimty  against  Ifarr  Bnb- 
Mtt  txx  mimey  laid  out  and  emieDdcd. 
Judgment  Cor  plalntaits.  DefendaBt  ^hnkIs. 
Affirmed. 

Dennis  Shtdds,  appellant  LehiMMi 
Bros,  ft  Cavanaugfa,  for  appellees. 

MONTOOMERT.  J.  This  action  was 
brought  to  recover  the  amotmt  of  meoey 
expended  for  the  county  of  Washtmaw  for 
the  support  of  defendant's  Indigent  boo.  Jo- 
seph Babbitt  The  action  Is  based  uptm  sec- 
tions 28  and  31  of  Act  No.  136  of  the  Iaws 
of  1886.  Plaintiff  recovered,  and  defWdut 
brings  error.   'What  pnrporta  to  be  teaH- 
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mony  la  the  case  Is  preacxited  with  the  rec- 
ord, but  there  la  no  bill  of  exceptLons,  and 
00  exceptions  appear  to  have  been  filed  to 
the  flmdlngs  of  fact,  nor  does  It  appear  that 
we  have  all  the  teetlmooy  before  os.  The 
only  question  which  we  can  consider,  there- 
fore, Is  whethw  the  findings  support  the 
Judgment  The  error  assigned,  based  upon 
tbe  allegation  that  the  court  erred  in  holding 
c»-taln  facts  sufflc^ently  proTeo,  we  peas 
oTer,  as  not  properly  raised,  not  wishing  to 
imply,  however,  that  there  is  merit  in  the 
points  preeeoted,  but,  as  there  are  no  excep- 
tions to  the  special  finding:^  the  questions 
are  not  epen  to  consideration.  Act  No.  135 
contained  the  following  prorlslons:  "The  ex- 
penses of  dotblng  and  maintaining  In  an  asy- 
lum any  Indigent  or  pauper  patient  who  has 
bera  recelTed  upon  tlie  order  of  any  court  or 
officer,  shall  be  imld  by  the  county  from 
which  he  was  sent  to  the  asylum,  except 
those  j^Tided  for  as  state  patients  in  section 
twenty-nine.  The  treasurer  of  said  county  is 
authorized  and  directed  to  pay  to  tbe  treas- 
urer of  the  asylum  the  bills  for  such  (dothlng 
and  maintenance,  as  they  shall  become  due 
and  payable,  according  to  the  by-Jaws  of  the 
asylum,  upon  the  order  of  the  steward; 
•  •  *  said  county,  heweTer,  shall  have  the 
right  by  an  action  to  be  brought  by  the 
superintendents  of  the  poor  to  require  any 
individual,  town,  dty  or  oounty  that  Is  legal- 
ly liable  for  the  support  ot  such  patient,  to 
reimburse  the  sold  oounty  for  tbe  antount  of 
said  bills  with  Interest  from  the  day  of  pay- 
ing the  same."  Section  29  prorldes  that  "the 
rate  of  charge  per  week  to  be  paid  for  tbe 
board  and  necessary  treatment  of  all  pa- 
tients of  tbe  asylum  who  are  residents  of 
this  state  shall  be  annually  fixed  by  the  trus- 
tees of  the  seTcral  asyiums  In  Joint  session, 
and  shall  not  exceed  tbe  actual  cost  of  sup- 
port and  attendance,  exduslre  of  officer's 
salaries."  The  flndlngs  show  that  JoB^>h 
Rabbitt  was  committed  to  tbe  asylum  at 
Pontiac  by  the  order  of  the  probate  court; 
that  payments  were  made  by  the  county 
for  bis  support  at  the  asylum,  aggregating 
$503.83;  that  the  payments  were  made  to 
the  treasurer  of  the  asylum  on  tbe  order  of 
the  steward;  that  defendant  was  aUe  finan- 
cially to  furnish  support  to  her  son,  being 
worth  $18,000;  that  tbe  father  of  Joseph 
Rabbitt  Is  not  living,  and  that  Joseph  him- 
self never  married,  so  that  It  appears  that 
defendant  is  the  only  person  who  Is  re- 
sponsible for  Joseph's  support.  It  Is  con- 
tended—FUrst,  that  the  declaration  Is  Insuffi* 
<dent;  second,  that  It  does  not  appear  from 
the  findings  that  tbe  dtatiom  was  served  on 
Joseph  before  the  order  of  the  probate  Judge 
was  made;  third,  that  It  does  not  appear  by 
the  findings  that  the  rate  of  charges  was 
-fixed  by  the  trustees  of  tbe  several  asylums 
tn  Joint  seaslcKi,  as  required  by  section  29. 

1.  It  will  be  observed  that  sectkw  28  pro- 
vides for  aa  acdoo  to  reinburse  tbe  oounty 
toe  theADNWit  9t  tbe  blUs  paid,  uhI  aeetton 


31  provides  that  evory  county  shall  h&Te  the 
like  righto  and  remedies,  to  be  enforced  by  an 
actiou  to  be  brought  by  the  superintendent  of 
the  poor  to  recora:  the  amount  <tf  such  pay- 
ments, with  interest  from  the  time  of  pay- 
ing each  bill,  as  if  such  e^ensra  had  been 
incurred  for  the  support  of  the  same  at  othr 
er  places  under  listing  laws.  Turning  to 
the  existing  law  relating  to  the  form  of  rem- 
edy against  rdatlves  charged  -with  the  Bcq>- 
port  of  an  Indigent  person,  we  fiud  section 
1748.  1  How.  St,  provides  that  the  snperin- 
tcaodeota  may  maintain  an  action  against 
such  rdatives  aa  for  money  laid  out  and  ex- 
pended. Tbe  declaration  in  the  i^esent  case 
coatains  the  money  counts,  and  we  think  the 
purpose  of  the  tcatgcAag  provision  was  to 
anthoclse  such  a  dedamtloa. 

2.  The  dalm  that  the  citation  was  not 
served  on  Josei^  Babbitt  la  not  sitppHted 
by  the  record.  It  is  true  the  drcutt  Judge 
does  not  directly  find  the  tact,  btU  he  makes 
the  otdor  of  ^e  probate  Judge  a  part  of  hla 
finding,  and  this  order  oontalnfl  a  statement 
that  said  Joseph  Babbitt  was  duly  nodfled. 
We  cannot,  wldkout  going  Into  tbe  evidence, 
determine  whether  this  was  so  or  not;  and, 
aa  already  said,  there  is  no  Mil  of  exeeptianB 
showing  that  all  the  evidence  Is  before  us, 
nor  are  there  any  exceptions  to  the  finding 
of  facta  aa  not  supinrted  by  the  evldenee. 

8.  We  do  not  think  It  eesMitlal  to  the  right 
of  j^ntlff  to  recover  that  It  irtumld  affirma- 
tive appear  by  tbe  finding  tbat  the  rate  of 
charges  waa  fixed  by  tbe  board  In  Joint  se»- 
ston,  as  provided  by  aectkm  20.  The  treas- 
UTCT  of  tlM  county  is  authorised  and  directed 
te  pay  to  the  trensuMr  ot  the  asylum  tbe 
amount  of  the  Mils  oo  Ibe  order  of  the  stew- 
ard. The  order  la,  to  Um  at  least,  and  we 
think  in  all  traces,  prima  fade  evidence 
ItB  carrecOiessL  The  trill  Is  rendered  by  a 
public  oOcer  cbuged  with  tiiat  duty,  and 
tbe  preaumptien  in  favor  of  the  regularity  of 
official  actl<Hi  obtains.  We  find  no  error,  and 
tim  Judgment  will  be  sffimHwl,  nHOk  coatiL 
The  otber  JwtiBes  concDmd. 


OOOE      OOOK'S  SBTATB. 

(Supreme  Court  of  Midilsan.  Teb.  12, 1894.) 

ArraAi.— Pbou  Orsbb  of  PROBATa  — Psrsov  Ao- 
oaiEVXS— Fatbsk  or  InriitT— Rsvibv. 

1.  fiow.  St.  i  6779,  allowing  an  appeal  to 
the  circait  court  br  any  persan  aggrieved,  by 
BD  order  of  tbe  probate  court,  does  not  autlior- 
ize  an  appeal  by  the  father  of  ao  Infant,  by 
reason  of  nia  relationifalp,  from  an  order,  made 
on  application  by  the  infant's  guardian,  grant- 
ing leave  to  leaae  the  infant's  properly. 

2.  On  appeal  from  the  probate  court  to  tbe 
circuit  court,  where  the  only  question  is  wheth- 
er it  is  for  the  best  interest  of  an  Infant  that 
his  prop^iT  be  leased,  the  matter  Is  for  the  de- 
termination of  tbe  court,  not  tbe  Jury. 

Brror  to  drcult  court,  Wayne  county;  Hen- 
ry N.  BrevoMTt,  Jndgifc 

The  guardian  of  Bone  Cook,  a  minor,  ob- 
tained an  ordor  of  the  poobate  eewt  tor 
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lean  of  flie  mlnor'B  property,  whlcb,  m  ap- 
peal Jama  B.  Cook,  the  father  of  the 
Infant,  to  the  drcnlt  court,  was  rerwsed. 
and  the  guardian  appeals.  ReTersed. 

Walter  Barlow,  (Henrj  M.  Duffleld.  of 
coiinselj  for  appellant  James  H.  Poond, 
for  appellee. 

LOMQ,  J.  Lorenzo  D.  Haggerty  vaa  ap> 
p<^ted  the  general  goatdlan  of  Rose  Cook, 
Jal7  2S,  1S8S,  by  an  order  of  ttie  Wayne 
probate  eonrt  I>eoember  26,  1888,  he  made 
petition  to  that  court,  Bhowing  that  about  $4,- 
000  of  personal  property  had  come  Into  hla 
hands  belonging  to  hla  ward,  and  aU  but 
about  $600  expended,  and  that  It  would  socm 
become  necenary  to  sell  certain  real  estate  for 
her  support  and  maintenance,  and  the  ex- 
penses of  msnaglng  a^  estate  and  probate 
aqienses,  but  that  be  did  not  deem  It  ezpedl- 
mt  to  sdl  said  estate^  If  pwmltted  to  make 
a  lease  at  the  same;  ttiat  he  oouU  lease  tiie 
property  for  brldnnaklng  tot  flve  years,  and 
recetre  20  coits  per  1,000  for  all  brick  so 
manufactured,  and.  In  his  opinion,  it  woidd 
bring  in  a  good  revenue^  and  leave  the  land 
ot  but  little  less  value  ttian  at  present  The 
court  made  an  order  authorising  the  lease, 
the  wder  redtlng  that  It  appeared  to  be  for 
the  best  interest  of  the  estate.  From  this  or- 
der James  B.  CotA,  the  fiithn  of  the  mtaHH*, 
appealed  t»  Hie  dnnilt  cxmrt  In  flie  claim 
for  appeal  It  stated  that  the  ohilmant  Is 
the  father  of  the  Infant  and  the  reasons 
Kivm  for  the  appeal  are:  (1)  Hist  the  prioe 
ftxed  by  the  lease  tot  rental  is  not  tat  the 
best  interest  of  the  child,  and  that  a  better 
prfce  tot  the  clay  upon  ttie  land  can  readOy 
be  obtained  In  the  markets  of  Detroit  (2) 
that  the  Infant  Is  but  el^t  years  of  age,  and 
unable  to  protect  herself  by  applying  to  the 
courts  iqion  her  own  account;  ^  that  as 
the  tatha,  be  Is  Interarted  in  the  welftuv  of 
the  Infant  and  beeves  that  said  order  dis- 
sipates her  Inheritance:  {4)  that  ttie  records 
of  the  probate  court  will  show  saffldent 
funds  In  ttie  hands  ot  the  guardian  to  mih 
port  the  minor  without  leasing  said  lands. 
This  appeal  was  allowed  by  the  probate 
court  and  came  on  to  be  heard  in  the  dr- 
onlt  oourt  beftne  a  jmr.  It  does  net  appear 
that  any  Issne  was  framed  In  the  droult 
court  ot  any  formal  pteadings  put  In.  At 
the  dose  of  the  cbaige  of  fbe  court  the  fi^ 
lowing  special  qv^tion  was  submitted  to  the 
Jury:  *^  the  lease  proposed  by  the  guardian 
in  tills  case  for  Cbe  best  interest  of  the 
minOT.  Rose  Oot^  and  on  the  best  tains 
which  could  be  obtained  To  which  the 
Jury  returned,  with  their  general  verdict  the 
anawor,  "Na**  The  bin  of  exc^tlona  recites 
that  the  Jury  retomed  Into  court  with  a  Ter> 
diet  reversing  the  order  of  the  probate  court 
and  whkli  verdict  is  duly  reotnded,  and  up- 
on whidi  a  judgment  has  been  entoed,  but 
tbit  form  ot  such  verdict  is  not  returned  here. 
Ob  Hw  hearing  ia  the  eourt  briow  the  appd- 


lant  was  permitted  to  Introdnce  evidence  ot 
flw  management  by  the  guardian  of  the  es- 
tate of  bis  ward  from  the  time  of  his  ap- 
pointment; the  sales  he  had  made  of  real 
estate;  how  he  expended  the  money;  that  he 
had  not  counseled  with  the  father  about  the 
management  of  It;  and  the  claim  waa  made 
that  the  guardian  had  mismanaged  the  es- 
tate, and  had  not  filed  his  acooonts  in  ttie 
probate  court  In  fhet  the  wboio  history  of 
the  managemoit  of  4he  estate  the  guard- 
ian was  permitted  to  be  gone  orot,  and  was 
latt  to  the  Jury,  hi  the  charge  of  the  oourt 
In  detennlnlng  the  question  whether  flie  lease 
was  for  the  best  intoest  of  the  vataot.  R 
appears  ttiat  the  father  was  never  ajipolnted 
guardian  of  the  diUd,  either  gen«al  or  spe- 
daL  Her  ivoperty  came  from  her  moOier; 
and  before  taking  the  appeal  no  appllcatkn 
was  made,  nor  has  any  application  since 
been  made,  tot  Ids  appdntment  as  next 
friend.  He  testified  that  he  made  the  ap- 
peal aa  the  flither  of  the  dilld.  The  appeal' 
was  taken  under  section  6770^  How.  8t, 
which  ^ovldes  that  *in  aO  cases,  not  otlMr> 
wise  provided  for,  any  person  aggrieved  by 
any  order,  sentmce^  decree  or  denial  oC  ■ 
Judge  of  probate  maj  appeal  Ouamtrom  to 
Uie  drcnlt  court  for  flie  same  eoonty."  Id 
lAbar  V.  Nlctuds,  23  HIch.  811^  an  appeal  waa 
taken  ttaa  the  allowanoe  of  an  adnrinl» 
trator's  account  It  was  said:  "Tbie  statute 
declares  that  hi  («dcr  to.anthwlse  a  pcrsan 
to  appeal,  he  mnst  beaggrlered.  The  geneitf' 
rulelnr^aid  to Oe interest  whldiwUl  anthoi^ 
ise  suite  Is  that  It  must  be  a  present  and  exist- 
ing cause  of  action.  Tbero  mnst  be  some 
interest"  Here  nothing  but  imperty  rights 
ware  Involved,  and  that  was  the  propwty  of 
the  minor,  in  which  the  fitther  had  no  legal 
Intmst  In  his  own  bdiatf  he  had  no  light 
of  appeal,  becaose  It  cannot  be  sald  that  be 
was  aggrieved.  Under  sectloD  682S  flie 
guardian  has  the  entire  control,  under  the 
direction  the  probate  court  of  the  estate 
of  his  ward,  and  the  section  provides  Hat 
"he  shall  appear  for  and  represent  Us  ward 
In  all  legal  suits  and  proceedings,  unless 
where  anotiier  person  Is  appobited  tor  that 
purpose  as  guardian  or  next  friend."  In 
Kinney  v.  Harrett  46  MIdL  88,  8  N.  W.  706, 
It  was  said:  "A  guardian,  by  appcrintment 
has  the  authority  the  statute  oonftra.  Bie^ 
baa  the  care  and  management  of  the  estate 
of  tba  minor.  He  would  have  the  atatboritr 
to  make  leases  of  the  real  estate  during  the 
minority,  and  to  transfer  Oie  peaacselon  te 
the  lessee."  There  Is  no  statnto  authozUng 
the  appeal  by  Oft  Ihflicr  upon  the  gnmnif 
alone  that  he  is  the  father  of  the  Infant  It 
any  right  of  anteal  from  tbSu  cwdcr  existed. 
It  was  «tly  by  bdng  anMUnted  next  friend' 
that  the  fatter  could  mate  It  But  theconrt 
waa  In  error  in  siq>posIng  that  the  qoestloos 
Involved  were  triable  by  a  Jury.  The  only 
questiui  was  whether  It  waa  fior  tte  best  la- 
toMt  of  the  minor  to  have  the  lease  iMde. 
If  Om  statute  allows  an  apveal  fnm-  s«^ 
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orden,  It  doei  not  contemplate  a  geoeral 
trial  a  Tordlot  Tb»  judgment  below  must 
be  rereraed,  irtth  ooita  aealnat  ttae  appdlant 
No  new  trial  win  be  granted.  We  think  It  to 
a  oaae,  howem,  ft  tba  teetlDumy  given  on 
the  part  of  the  appellant  be  tme,  that  calls 
for  some  acti<m  on  the  part  of  the  probate 
court  to  look  Into  the  accounts  of  the  guard- 
ian. From  the  showing  made,  he  has  ex- 
pended a  large  part  of  the  estate  (tf  the  In- 
fant within  the  fomr  or  fire  years  be  has 
acted  as  b«r  guardian.  Over  $4,000  came  in- 
to his  bands  as  personal  propw^.  He  sAys 
he  has  txaSj  about  $600  left,  and  in  the  raenn 
time  he  has  sold  mA  conveyed  &  ]utge  part 
ot  her  real  estate  and  no  account  has  been 
flled  by  him  during  that  Hme.  Why  he  has 
done  so  does  not  appear.  The  Infant  Is  the 
ward  of  the  probate  conrt,  and.  If  the  estate 
Is  to  be  used  as  rai^dly  as  It  seems  to  have 
been  by  this  guardian,  some  one  better  Qual- 
ified should  be  appointed.  The  other  jnstiora 
cfuicnrred. 


8TBVIIB  V.  TOI^BNT  at  sL 
OSupnme  Oonrt  of  MieUgan.  Teb.  12,  ISM.) 
Sraoino  FnvoBMiNoa— Sals  or  Liirn— Obil 

COHTIUOT. 

fipedfic  performance  «nd  acconntinff  as 
to  the  profits  01  land  cannot  be  granted  where 
there  wai  never  an  andentanding  as  to  the 
■ale  of  the  land  amonnting  to  a  contract. 

Appeal  from  circuit  court,  Muskegon  coun- 
ty. In  chancy;  Albert  Dlckennan,  Judge. 

Etult  by  DeloB  M.  Stev^  against  John  Tor- 
rent and  Albert  H.  Petrle  for  spedflc  per- 
fwmance  and  an  accounting.  Decree  for  de- 
fmdanta.  Complainant  appeals.  Affirmed. 

Sessions  ft  Bassett,  (FltsgemU  ft  Barry 
sad  nands  A.  Btace  of  counsel,)  for  appel- 
lant Bmlth,  Nlms,  ft  Erwin,  (Uhl  ft 
Grane^  of  counsel,)  toe  ai^dlee  Torrent  Bun- 
ker ft  Oarpento',  (Klngsley  ft  Klelnhaus,  of 
ooansG^  for  an>dlee  Petrie^ 

BOOKBB,  J.  Defendants,  Torrent  and  Pe- 
trle^ became  Intwested  In  a  land  deal,  whae> 
in  the  tomVi  upon  Information  furnished  by 
the  latter,  purchased,  for  a  half  million  of 
dollars,  certain  tracts  of  pine  tlmba,  under 
an  srrangement  that  Petrie  was  to  have  a 
abare  of  the  profits.  BffiBCt  was  given  to  this 
arrangement  in  a  suit  between  them,  report- 
ed In  88  Ulch.  48.  40  N.  W.  1076.  All  of  the 
tracts  were  sold,  except  one,  called  the  "Ksl- 
kaska  Tract**  leaving  the  mrofits— to  a  por- 
ticni  of  which  Petrie  was  entitled— to  be 
made  from  the  disposition  of  this  parcel  A 
omtrset  v&s  made  between  Torrent  and  a 
ooneero  called  the  Smith  Lumber  Company 
to  lumber  saM  tract  and  saw  the  logs  upon 
Joint  account  which  tbat  company  was  en- 
gaged In  doing  during  the  pendencgr  ot  said 
salt  end  stlU  ctntinQea.  After  ttae  decision 
of  this  court  in  88  Mich,  and  48  N.  W..  8te- 
v«r,  whose  deceased  wife  was  Torrent's 


daughter,  commenced  this  suit  against  Tor- 
rent, making  Psitrie  a  party.  It  Is,  in  sdb- 
stance,  a  claim  that  TOTrmt  made  an  <»al 
agreemmt  with  him  to  sell  to  him  tbs  Ksl- 
kasfca  tract  for  ¥200^000,  without  Interest 
and  to  talce  bto  pay  frcnn  the  earnings  of  the 
contract  with  the  Smith  Lnmt»r  Company, 
which  earnings  be  was  then  re^vb^.  As 
lending  up  to  thto  arrangnnent  the  bill  stat^ 
ed— and  testlmoBy  was  introduced  tending  to 
show<— that  Stever  sold  oat  Us  budness, 
which  was  that  ot  a  jewtHet,  at  Torrent's 
sus%;eBti<m  that  it  wss  a  "penny  business," 
and  tliat  he  would  aid  him  In  getting  into 
the  lumber  business;  that  It  was  substantially 
srranged  between  Twrent  and  hlms^  that 
be  was  to  pnrtiiase  another  tract  Including 
the  Traverse  aty  mills,  tor  |2S0^O0a  without 
Interest  and  Hut  Torroit  was  to  lend  Um 
sufficient  money  to  carry  <m  bnslness  with; 
but  ttiat  this  arrangement  was  not  carried 
out  because  Torrent  got  a  chsnce  to  s^  tbat 
ivoperty  advanfageoniay,  snd  the  srrange- 
ment was  made,  as  stated,  for  the  g«^lfcf^f|rf|. 
tract  Stever  dalms  that  he  did  not  Know 
that  Petrie  bad  any  Intoest  In  these  Iand% 
but  that  Petrie  knew  of  the  deal  between  him 
and  Torrent;  that  for  a  time  he  (Stever)  was 
at  Kfl^'^flifftWj  attending  to  this  business,  but 
his  wife  became  side,  and  required  bis  atten- 
tion, and  finally  died,  snd  he  became  crippled 
tbrongSi  an  accident  uid  afterwards,  at  Tor- 
rent's suggestl<m, ,  managed  a  store  whid» 
Twrmt  obtained  upon  a  mortgage,  and  sold 
him  an  Interest  In,  so  Hut  hte  attention  to 
tale  alleged  Kalkaska  Intoests  was  confined 
to  a  comparatively  diort  time.  It  was  clslm- 
ed  on  bto  behalf  that  he  was  entiUed  to  a 
performance  of  his  contract  by  Torroit  end 
he  asks  an  accounting  ss  to  the  inoflts  re- 
ceived from  the  Smith  Lomber  Company 
contract 

A  large  amount  of  testimony  was  taken,  a 
cmislderable  portion  of  whldi  to  the  most 
patent  hearsi^;  and,  iriiile  Stever  and  Tov 
rent  both  testlQr  to  talk  about  the  Kff*fc<«ffVft 
tract  there  is,  to  our  minds,  an  absence  of 
that  satisfactory  i»oof  whic3i  should  be  re- 
quired to  establish  oomi^nanf  s  right  to  the 
rdlef  sought  It  to  nnnecessary  to  analyse 
the  testinumy  of  tbs  sevsral  witnesses,  and 
ptfhaps  to  siAdent  to  asy  that  It  omvinces 
us  that  Stew  was  not  as  successful,  In  a 
tnudness  way,  as  bto  fBtha4n-law,  Twrent. 
desired,  and  that  Torrent  was  willing  to  give 
him  a  chance  to  get  Into  Uie  lumber  business, 
and  substanttol  aid.  If  he  showed  aMUty  to 
manage  such  business.  We  cannot,  howeva* 
believe  tiiat  he  ofTered  to  sell  him  the  Grand 
traverse  land  and  mllto  <m  credit  and  to 
furnish  him  with  money  to  run  the  buslnesB. 
or  that  the  parties  er&r  deliberately  contract- 
ed that  Stever  riiould  have  the  K^ifcnsfca 
tract  as  alleged.  A  large  share  of  ttie  profits 
of  toe  Torrent  purchase  was  lotted  up  In 
that  tract  end  we  are  not  convinced  toat 
Torrent  deliberate  snrrendered  It  He  did 
send  Stever  to  Kalkaska  to  ke«p  trad' of  toe 
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sblpmeDti  ot  lumbar  under  Oe  Smltb  Iaid> 
ber  Compaiv  contract,  and  encouraged  and 
aided  him  In  purcbaaiiig  and  himbalng  with 
another  person  some  small  tracts  in  the  vidiv- 
lt7>  farming  him  monej,  and  paying  tm 
the  sawing  of  timber  from  such  parodSb  Et- 
idently,  be  did  not  give  promise  of  great  bdo- 
oesB  as  a  lumbwman;  and,  with  the  death 
of  his  wlfe»  perhaps  TuTMit's  Interest  In  him 
lessened.  At  all  erents,  his  Tlslts  to  Kalkas- 
ka ceased,  and  Torrent  had  him  take  charge 
ot  the  store,  selling  him  a  half  Intovst  for 
vastly  more  than  Its  ralne.  If  Sterer  Is  to 
be  beUered,  and  In  tnm  being  rnn  In  debt  by 
Sterer,  contrary  to  Us  expresa  agreement,  to 
the  amonnt  of  ten  to  twmty  thouand  dtd- 
laxMt  which  Torrent  had  to  pay.  He  also  be- 
came, persMialljr,  Tcvrent's  debtor,  to  a  large 
anunmt  The  proof  reganllng  Petrie's  knowl- 
edge of  the  alleged  contract  Is  equally  imsa^ 
lafactory,  and  Is  emphattcally  denied.  The 
evidence  v&rj  satisfactorily  shows  that  Bte- 
ver  has  reoedTed  large  compensation  for  all 
that  he  ever  did  for  Torrent,  and  that  the 
latter,  while  at  one  time  ^posed  to  aid 
him,  by  reason  ot  the  then  enhajsHng  rel&> 
tUm,  refosed  to  make  a  valid  cmtract,  aa 
shown  by  the  testimony  at  both,  and  kept 
matters  in  his  own  hands.  We  think  these 
pardea  never  had  an  vadorstandlng  that 
ehonid  be  dlgnlfted  by  the  name  of  "eon- 
tract,"  and  that  OHiiplalnant  has  no  groond 
tar  eqnitaUe  relief.  The  decree  of  the  cir- 
cuit court  will  be  affirmed,  with  oosta.  The 
ottiar  JutlOiB  oenoured. 


WINANS  T.  WINANS-  BSTATBL 
(Sageeae  Oewt  ef  Mldiigan. .  F«1k  13, 

Rbsulthto  Tkusts. 

Under  How.  8t  S  6669,  providing  that 
00  trust  shall  restdt  hi  flavor  ot  the  person 
partes  the  eoiulderatloD  for  land  who  has  the 
title  conveyed  to  another,  where  a  partner 
causes  the  title  to  land  purchased  by  the  firm 
to  be  conveyed  to  his  wife  and  copartner,  he 
cannot  dalm  his  partnenfaip  Interest  aguart 
his  wiftfs  estate  as  a  xcsnltiiig  trest  in  Us  fa- 

VOT.' 

Error  to  circuit  comt,  Washtenaw  eomty; 
Edward  D.  Klnne^  Judges 

Claim  of  Lewis  WInans  against  the  estate 
•f  Maiy  B.  Wlnana,  deceased.  There  was 
Judgment  for  the  estate,  and  dalmant  brings 
error.  Affirmed. 

A.  J.  Sawy^,  tar  appellant  George  W. 
Turnbull,  ^ohn  F.  Lawrence^  of  counselj  Cor 
appellee; 

MONTGOMERY,  J.  In  1877  claimant  and 
William  R.  Reed,  a  trofher  of  claimant's 
wlfe^  engaged  in  business  as  oopartnera.  In 
1878  and  1870  a  village  lot  was  inirchaaed, 
which  it  appears  to  have  been  the  intentloa 
of  the  copartnoB  to  use  In  their  business. 
The  lot  was  purchased  In  three  small  par- 


ens, and  the  title  to  each  parcel  was  taken 
In  the  name  of  William  R.  Reed  and  Mary 
B.  Annans,  ckOnuuit's  wife.  The  testlramy 
taken  at  the  drcnit  shows  that  a  brick  boIUl- 
Ing  was  erected  «m  the  k>t  at  a  cost  of  aboat 
♦3,000,  and  paid  for  out  of  the  copartnership 
funds.  In  1888,  Mrs.  Winans  died.  Admin- 
istration was  BUbseanently  granted  to  her 
sister.  Ban  A.  Oole.  In  1880  the  bnildlng 
burned,  and  the  company  in  which  it  was 
Insured  paid  the  insurance  In  equal  parti 
to  William  R.  Reed  and  the  estate  of  Mrs. 
Wlnana,  the  satato  receiving  fl,a0i2JH)L  m 
1886  claimant  purcbased  the  Interest  of  Reed 
in  the  stock,  and  at  that  time  Mra.  Winans, 
In  ordw  to  secure  Reed  for  a  portion  of  the 
purchase  prlce^  gave  a  mortgage  ot  9S0O  on 
the  undivided  one-half  of  the  real  eetate. 
and  claimant  at  the  same  time  gave  to  Hia, 
Winans  a  note  of  like  amount  which  con- 
tained a  condition  that  if  the  mutgage  was 
paid  by  him,  (Winans,)  the  note  should  be 
void.  After  the  lire  the  land  was  sold  by  RcBd 
and  the  r^xresentatlves  oC  Mrs.  Winans  fCr 
$1,100.  This  claim,  as  originally  filed,  was 
for  (me-half  ot  the  insurance  money  recdved 
and  Miehatr  of  the  pioceeds  of  the  sale  of 
the  land,  the  claimant  proceeding  upon  the 
theory  that  the  real  estate  and  Iraprorannettts 
were  copartnership  property,  and  that  one- 
half  of  them  belonged  to  claimant  It  tran- 
spires, however,  that  the  estate  has  paid  off 
the  mortgage^  and  the  claimant  now  ee^ 
to  recover  onehalf  the  buuranca  Hie  dr- 
cnit Judge  directed  a  verdict  for  the  eatetcb 
and  claimant  brings  errw. 

Numerous  questions  are  raised  wUdi  re- 
late to  the  procedure  but.  If  the  drcolt  Judge 
was  right  In  holding  that  the  dalmant  had 
no  ttQe  In  the  real  estate,  or  right  to  the 
avails  oC  it^  It  will  be  tmaeoesBary  to  con- 
sider the  quertlons  of  i^racttca  The  daln- 
snt's  ODiUentian  Is  tbat  the  property  was 
partnership  property,  and  that  the  stetote 
aboUshlng  resulting  trusts  does  not  apply 
to  partnenblp  property.  TbB  qunUon  btre 
does  not  arise  In  a  partnership  accounting, 
nor  does  It  arise  in  a  pnceedlng  In  ^Ich 
the  rights  of  creditors  of  the  firm  are  Involv- 
ed. Tbete  ia  nothing  la  the  record  to  show 
that  It  was  not  entiztiy  proper  fw  tibe  two 
partners,  Reed  and  Wlnau,  to  devote  as 
much  of  the  firm  aaeets  as  were  used  In 
buying  iwog«rty,  and  conveytng  It  er  caning 
It  to  be  conveyed  in  part  to  UnL  ^^aann 
and  hi  part  te  Mr.  Reed.  This  la  precisely 
what  they  did.  To  hold  that  this  to  firm 
property,  and  Impressed  with  a  trust  In  tbdr 
behalf.  Inconsistent  with  anch  eoovegrance, 
would  be  to  reverse  the  acts  of  the  parties 
themselves.  It  Is  urged  that  the  fhct  Uiat 
the  firm  assets  paid  for  the  properly  gave 
it  a  character  aa  firm  pn^Mrty.  Wo  appre- 
hend that  it  would  be  hardly  contended  that 
this  was  so  If  the  firm  had  conveyed  direct- 
ly to  Mrs.  Wlnana.  Nor  Is  It  more  so  If  the 
conveyance  la  procnied  to  he  made  to  ho-. 
If  it  were  ponrible  hr  anch  a  tranasctlou  to 
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create  a  trust;  fbe  eridencft  falls  tar  abort 
«f  showing  such  an  tateDtlon.  We  do  not 
ov€x\ook.  the  statement  in  claimant's  tolef 
that  there  was  no  evidence  that  Mr.  Wlnans 
wished  the  property  to  be  deeded  to  bla  wifeu 
But  an  examination  of  the  record  shows 
that  claimant  testified  on  crose-examluatlon 
as  foUows:  "The  deed  was  to  run  to  mj 
wite,  and  the  mortgage  was  given  beck. 
*  *  *  I  think  the  nuvtgage  was  glTen 
bj  my  consent.  ♦  •  •  When  I  gave  Bab- 
cock  {grantor  of  one  pared]  the  deed  of  the 
land,  I  knew  he  was  to  deed  It  to  my  wife, 
and  he  did  it  by  my  consent;  and  when  the 
land  was  bonght  from  Kline  It  was  also  deed- 
ed to  my  wife.  I  knew  it  was  going  to  be 
deeded  to  hear.  It  was  my  consent"  This 
testimony  shows  that  he  procured  the  deed 
to  be  made  to  his  wife,  or  at  least  assented 
to  its  b^g  so  ececnted. 

The  statute  (Howell,  1  S680)  provides: 
"When  a  grant  for  a  valuable  consideration 
shall  be  made  to  one  parson,  and  the  conald- 
ttmtlon  therefor  shall  be  paid  by  another, 
no  nee  or  trust  shall  result  in  favor  of  the 
pers<»  by  whom  such  payment  shall  be 
made;  but  the  title  shall  vest  in  the  pwson 
named  as  the  alienee  in  such  conveyance, 
subject  only  to  the  ivovlBlfms  of  the  next 
section."  This  statute  plainly  applies,  and, 
no  creditor  being  concerned,  the  succeeding 
secti(xi  has  no  iQ>pUcaUon.  Nw,  as  we  have 
pointed  out.  Is  the  claimant  within  the  pro- 
tection of  section  S571,  which  provides  that 
section  5560  sball  not  extend  to  cases  where 
the  alienee  named  in  the  c<Hiveyance  shall 
have  taken  the  same  as  an  absolute  cmvey- 
ance,  in  his  own  name,  without  the  knowl- 
edge or  consent  of  the  poson  paying  the 
coDsidcratioa;  or  wh^  such  alioiee,  in  vlo- 
iBtlw  of  some  trust,  shall  have  purchased 
the  land  so  conveyed  with  moneys  b^onglng 
to  another  puson.  Nor  can  It  be  said  that 
proptfty  paid  for  by  copartners  may  by 
tbem.  cw  ^ther  of  than,  be  placed  wholly  or 
In  part  In  the  name  of  a  thbrd  person,  and  a 
trust  result  In  favw  ot  the  partnership,  or 
any  member  thereof.  No  such  exception 
front  the  rule  exists  in  favor  of  a  copartner- 
ship. The  cases  arising  between  partners 
rest  on  t&j  differ^t  considerations.  As 
was  said  Is  Way  v.  Stebbtns,  47  Mich.,  at 
page  299,  11  N.  W.  166:  *miey  come  plain- 
ly within  the  equities  of  part  performance, 
because  the  parties  having  acted  uprai  them 
In  such  a  way  as  to  rend»  it  impossible  to 
adjust  their  rights  In  any  wdlnary  legal 
action.  It  would  be  a  fraud  to  allow  the  legal 
form  the  title  to  cut  off  the  equities."  But 
no  equity  applies  in  favOT  of  revesting  a 
cc^wrtnorshlp  with  property  which  is  volon- 
tarily  conveyed  or  caused  to  be  conveyed  to 
a  third  pmott  which  does  not  apply  with 
equal  force  in  the  case  of  a  similar  trans- 
fer of  propo^  by  an  individual  There  was 
no  &Tor  In  the  ruling  of  the  drcult  judge. 
The  judgment  win  be  affirmed,  with  costs. 
The  other  Justices  concurred. 
v,67N.w.no.lO— 69 


WILLIAMS   et   al.   v.  INTERNATIONAL 
OBAIN  &  STOCK  BOASD  et  aL 

BYABTS  et  al.  V.  BAMB. 

(Saprema  Court  of  Michigan.  Feb.  12,  ISOL) 

GtAaXUHlIBIIT— NOHBXBIDBHT  DsrSNDAKT  — f  BAB- 

01P8  AMD  ScMHONS— Affidavit. 

1.  How.  St  f  8087,  provides  that  if  plain- 
tiff, in  his  affidavit  for  gunishment,  allege  that 
the  prindpal  defendant  is  a  nonresident  or  for- 
eign corporation,  the  writ  may  be  served  as  in 
ordinary  caiiea,  and  within  60  days  the  prin- 
cipal writ,  affidavit,  and  writ  of  gaminhment 
shall  be  delivered  to  the  nonresident  defendant, 
and,  on  filing  affidavit  of  service,  proceedings 
may  be  had  as  in  ordiDary  personal  actions. 
Bdd  that,  to  obtain  Jarisdiction  in  the  principal 
case,  the  praecipe  and  snmmons  need  not  al- 
lege that  defendant  is  a  nonreddent  or  fordgn 
corporation. 

2.  An  affidavit  for  garnishment  by  one  of 
the  plaintiffs  is  not  defective  for  stating  tfant 
plaintiffs  are  appr^enslve  of  loss  nnless  a  writ 
issue,  as  it  will  be  presomed  that  he  haa  per- 
sonal knowledge  of  sach  apprehension. 

Ctftlorarl  to  circuit  court,  Wayne  county; 
Oomdius  J.  R^y,  Judge. 

Two  actions— one  by  Charles  R.  WUllams 
and  A.  Milton  Holden;  the  oth^  by  Gharies 
B.  Bvarts  and  Edwin  Bvarta— against  the 
Internattonal  Oraln  &  Stodc  Board  as  de- 
fendant, and  John  L.  Harper,  d(dng  business 
as  John  L.  Harpw  &  Co.,  as  gamlshea  The 
gandshmait  proceedings  wwe  dismissed,  and 
plaintiffs  bring  certiorari.  Reversed. 

D.  P.  Gltdden,  for  appeDants.   Harry  F. 

Ohipman,  for  appellee. 

GRANT.  J.  The  records  In  these  cases  are 
Identical  The  praecipe  and  summons  In 
each  did  not  describe  the  principal  defend- 
ant as  a  foreign  CMporatlon  or  a  nonresldait 
of  the  state;  The  affidavit  for  the  writ  of 
garnishment,  whicb  was  made  and  filed  at 
the  same  time  that  the  praecipe  was  filed 
and  the  summons  issued,  stated  that  "the 
said  defendant  la  a  nonresident,  and  a  for- 
eign corporatlou  created  by  the  state  of  1111- 
nois."  The  affidavit  Is  in  compliance  with 
section  8067.  How.  St,  undo'  which  the  pro- 
ceedings were  Instituted.  TUb  section  will 
be  found  In  full  in  Newland  v.  Circuit  Judge, 
86  Mich.  1S2,  48  N.  W.  M4.  It  Is  contended 
that  the  court  bad  no  jnrlsdlctlcm  In  the  prin- 
cipal case,  because  the  defendant  fiiereln  was 
not  described  In  the  praedpe  and  summons 
as  a  foreign  corporation,  and  thwefore  It 
must  be  inferred  that  the  defendant  named 
was  a  domestic  corporation.  Sndi  particu- 
larity is  not  required  in  the  praecipe  and  sum- 
mons. It  is  8ufflci»t  to  th«^  state  the 
names  of  the  parties  to  the  suit  The  dec- 
laratlm  most  state  the  character  of  the  par- 
ties plaintiff  and  defokdant,  and  the  capacity 
In  which  they  sue  and  are  sued.  The  prae* 
cipe  and  summons  do  not  state  wfaethar  the 
plaintiffs  sue  as  copartners  or  otherwise. 
This  may  be  stated  In  the  declaration.  So 
It  may  be  stated  tliwdn  whethtt  the  defend- 
ant Is  a  domestic  or  foreign  corporation. 
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The  statements  In  the  afBdavlt  determine 
the  Jurisdiction  of  the  court  to  issue  the  writ 
of  ganUstament,  where  there  ore  proper 
plaintiffs  and  defendants  in  the  arltfnal  salt 
This  affldavlt,  with  the  principal  writ  and 
writ  of  ganilahment,  are  reqolred  to  be 
served  on  the  principal  defendant  within  60 
daps  atta  serrlce  of  the  writ  of  gamlshmait 
en  tike  garnishee  defendant.  The  statute  re- 
anires  that  the  affidavit,  not  the  principal 
Bommons,  shall  contain  the  erldoioe  of  non- 
residence,  at  that  the  defendant  Is  a  fwelgn 
(xwpomtlon.  This  fact,  therefore,  need  not 
be  dkown  In  the  principal  summons. 

The  affldavit  in  each  case  was  made  by 
(me  of  the  plaintiffs,  and  stated  all  the  re- 
qutcemaits  of  the  statute,  and  that  the  said 
plaintiff^  "are  Justly  appr^henslTe  of  the 
loss,**  etc.,  "unless  a  writ  of  garnishment  is- 
sue." In  Welmelater  v.  Manyille,  44  Mich. 
408,  6  N.  W.  859,  the  affidavit  was  held  de- 
fective because  the  agent  of  the  plaintiff, 
who  made  the  affidavit,  vwcxe  that  the  plain- 
tifl  was  Justly  appr^emdve,— «,  fact  which 
he  could  not  know.  Wh«%  the  affidavit  is 
made  by  one  of  the  plaintiffs,  and  he  swears 
that  they  are  Justly  apprdbenslve,  It  must  be 
presumed  that  be  has  personal  knowledge. 
We  think  the  court  was  in  error  In  quashing 
the  proceedings,  and  the  Judgments  are  there- 
fore reversed.   The  other  Justices  concurred. 


PBOPLH  V.  KBLLT. 
09apreme  Oonrt  of  Michigan.  Feb.  12,  tBQ4.) 
Statdtbs — BDrnoiBKOT  or  Titlb — Cbihinaj,  Ar- 

nXL — RiTIBW  OF  iKrORHATIOX — SbNTBKOX. 

1.  Pub.  Acta  U889,  No.  264,  entitled  "An 
act  relative  to  disorderly  persons,  and  to  re- 
peal chapter  53  of  the  Compiled  Laws  of  1871, 
as  amended  by  the  seTeral  acts  amendatory 
thereof"  la  mrt  nnconstitatioDal  as  embracing 
more  than  the  one  object  expressed  in  the  title, 
becanae  the  title  ^ves  no  Information  aa  to 
what  constitntes  a  disorderly  person,  or  because 
the  act  Increases  the  puniuunent  on  the  occa- 
sion of  a  sectmd  ot  third  offense. 

2.  Where  the  defendant  pleaded  not  guilty 
to  the  information,  without  making  any  objec- 
tiott  to  its  form,  and  no  sach  objection  was 
raised  in  the  court  below,  it  cannot  be  raised 
on  appeal. 

8.  The  sentence  Imposed  by  the  trial  court. 
If  anthnixed  by  law*  will  not  be  reviewed  on 
aweal  on  the  groimd  that  It  is  excesalTe. 

Brror  to  recorder's  court  of  Detroit;  F. 
H.  Chambers,  Judge. 

John  Kdly  was  c<mvlcted  of  dlscMrderly 
conduct,  and  Mngs  o-ror.  Affirmed. 

Elbridge  F.  Bacon,  for  appellant  Allan 
H.  Frazo',  Pros.  Atty.,  for  the  People. 

GRANT,  J.  L  It  Is  flxst  contended  that 
Act  Na  264.  Pub.  Acts  1889,  IS  In  conffict 
with  sectim  20  of  artlde  4  of  the  courtltu- 
tlon.  In  Hiat  It  embraces  more  than  one  ob- 
ject The  act  Is  oitltled  '*An  act  relative  to 
disorderly  persmis,  and  to  repeal  dtiapter  58 
of  the  OompUed  Laws  (tf  18T1,  as  amended 
1^  the  serenl  acts  amendatwr  therectf." 


Section  2  of  the  act  win  be  found  la.  the 
margin.'  Sectku  1  enumerates  tbow  who 
come  nndor  the  term  "dlswdeilr  penmna." 
Among  these  are  drunkard*  and  tipiiders. 
The  precise  contentton  is  that  the  title  gives 
no  Information  as  to  what  acta  constttote  a 
disorderly  person,  and  that  the  third  offense 
of  which  the  d^endant  wav  found  goOtj  is 
not  expressed  tbo-eln.  The  title  to  this  act 
Is  the  same  as  the  tlUes  to  other  acts  for  the 
punlshmoit  of  dlsord^ly  persons,  whlA 
have  been,  from  time  to  time,  enacted  by  the 
legislature,  and  the  vectloms  of  those  acts  de- 
fining who  are  disorderiy  posons  hare  been 
substantially  tlie  same.  The  tann  *'dlsar 
derly  persons**  Is  c(»nprdienstv^  and  prop- 
erly  Includes  all  those  who  are  designated 
bi  the  body  of  Oie  act  It  l«  wltfaln  the  pm- 
view  of  the  title  to  indnde  different  degrees 
of  punishment  for  first  second,  and  subse- 
quent nxivlctiooB.  The  crime  does  not  con- 
slat  In  the  fact  of  two  or  more  ofrnvlctloos, 
but  In  the  fact  Hiat  he  has  been  eoniicted  as 
a  disorderly  person  for  the  second  or  more 
times.  Upon  such  subsequent  trial,  he  must 
be  found  guilty  oC  being  a  dls(»deny  person; 
and,  In  wder  to  impose  the  heavier  panldi- 
ment,  former  convlctlona  must  be  lanven. 
This  objection  to  the  law  Is  not  wdl  ftKmded. 

2.  The  Infbrmatlon  charged  the  respondent 
with  being  a  disorderly  person  on  Septem- 
ber 28th.  and  then  set  forth  the  dates  of  sev- 
eral other  convictions  for  the  same  offense 
In  tiie  police  court  and  In  the  recwder^  court 
of  the  city  of  Detroit  It  Is  objected  that 
the  Information  is  fatally  defectlTe,  tn  that 
it  does  not  allege  that  Uw  coinrtB  vrtureln  ttie 
forma*  convictions  were  had  bad  Jurisdic- 
tion. The  respondent  beaded  not  gnOty  to 
the  InfWmatlon,  wiOioiit  having  made  any 
Objection  to  Its  fnm,  aor  was  tbe  objectioa 
raised  in  the  court  below.  The  objection 
cnnes  too  late.  People  t.  Kanifltn,  (Mich.) 
66  N.  W.  1048,  and  authorities  there  cited. 

8.  It  Is  objected  that  the  court  erred  tn  per^ 
mittlng  parol  evidence  of  previous  convic- 
tions. The  record  ot  several  iwwtona  con- 
victions was  In  evidence.  The  respondent 
was  a  vritness  In  Us  own  behaU;  and  testl- 


*  Section  2  provldss  that  **aay  person  com- 
plained  of  as  being  a  disorderly  person  and  who 
shall  be  convicted  or  shall  ^ead  guilty  shall  be 
panished  by  a  fine  not  exceeding  fifty  dollar* 
and  costs  of  prosecution,  or  by  imprisonm«it  in 
the  county  jail  or  the  Detroit  House  of  Corree- 
tion  not  exceeding  thirty  days.  •  •  •  Any 
peraon  who  shall  be  convicted  a  second  time  (rf 
being  a  disorderly  person,  the  offense  beinx 
charged  as  a  second  offense,  shall  be  punished 
by  a  fine  not  exceeding  one  hundred  dCHJars  and 
costs  of  prosecution  or  by  imprisonment  in  the 
connty  jail  or  the  Detroit  House  of  Correction 
not  less  than  thirty  days  nor  more  than  three 
months;  and  for  a  third  and  all  subsequent 
convictions,  the  offense  bdna  charged  as  a  third 
or  subsequent  ctmviction.  the  pumslunent  shag 
be  a  fine  not  exceeding  one  hundred  dollars  and 
costs  of  proseentlon  or  imnrisonnent  in  the 
county  Jau  or  the  Detrcrit  Hooae  of  0«reetioa 
or  the  State  House  of  Correction  and  Reform- 
atory at  Ionia  not  less  than  six  montha  nor 
more  than  two  years." 


Digitized  by 


Wch.) 


PEOPLE  V.  WEEKS. 


1091 


fled  Hiat  be  bid  been  confined  in  the  house 
of  o(»Tectlon  six  or  seven  times  for  being 
dmnk.   Tbe  error  was  therefore  barmleaa. 

4.  It  KB/pmn  from  the  vaziants  wUdi 
were  lamed  by  the  police  court  wherein  the 
respondent  was  examined,  and  the  caaee  cer- 
tifled  to  the  recorder's  court  for  trial,  that 
tbe  respondent  mui  diarged  wtOi  several 
prertone  ocuTlcUonB.  The  recorder's  court, 
therefore,  had  Jurisdiction  to  try  the  cases. 
It  Is  also  (Calmed  that  the  Identltr  of  tbe  re- 
qwndent  ^tb  tbe  ponon  named  In  the  tta^ 
mer  conrlctlons  was  not  shown.  His  own 
admissions  are  sufficient  Identification. 

0.  Tba  coort,  after  stating  to  the  Stay  the 
charge  against  the  respondent,  evidently 
reading  from  tbe  information.  Instructed 
0iem  as  ft^ows:  "Ton  bave  heard  tbe  testt- 
mcoiy  of  tbe  prosecution,  and  yon  have  beard 
tbe  testlnumy  of  the  defendant  I  do  not 
care  to  make  any  comments  on  the  testi> 
mooy.  Ton  bare  the  testimony  before  yon. 
AH  yon  bare  to  do  Is  to  follow  the  testi- 
mony. Tba  defandant  Is  cntltted  to  the  bene- 
fit of  every  reasonable  doabt  Every  de- 
fendant Is  presumed  to  be  innocoit  until 
proved  to  be  gollty."  It  Is  insisted  that  this 
charge  was  not  snffldently  specific.  WbUe 
It  would  have  bera  proper,  and  perhaps  wise, 
fior  the  court  to  glm  fuller  Inslmctfons,  stm 
ft  seems  Impossible  to  bold  that  tbe  Jury 
could  have  been  misled,  or  the  respondent 
preJndJced.  The  evidence  was  so  clear  and 
convincing  that  no  other  Twdlct4lian  that  of 
guilty  coold  have  be«i  found. 

6.  The  respondent  was  sentenced  to  tbe 
Detnrit  Honse  of  Oorrectlon  for  two  years. 
Ss  connsd  Insists  tbat  tbe  sentence  was  ex- 
cearire  and  unautbnlzed.  The  sentence  was 
antborlsed  by  law,  and  was  one  within  tbe 
exchialve  province  of  the  legislature  to  pre- 
scribe. This  court  wiU  not  review  the  dls- 
cretion  of  tbe  trial  court  In  such  matters. 
Conviction  affirmed.  The  otbor  Jostices  eon- 
corred. 


PBOPLE  V.  WEEKS. 

(Supreme  Conrt  of  Michigan.   Teb.  12,  1894.) 

Cbwiital  Law— Amocmmbnt  bt  JobtiosWdrt 
Tuai^Waivu— JxmoKBira  —  Tbrh  of  Iiifr» 

OKHBXT. 

1.  Where  defendant  Is  oot  on  ball  it  Is 
proper  for  the  Justice  of  the  peace  to  adjoarn 
the  case  twice,  for  a  few  days  each  time,  on 
being  informed  by  the  prosecuting  attorney 
that  he  is  onable  to  attend  at  the  times  fixed 
for  trial. 

2.  A  defendant,  charged  before  a  jnatlce 
with  being  a  disorderlv  person,  was  asked  if 
bo  wanted  a  Jury,  and  he  i^led,  by  his  at- 
torney, that  the  court  could  do  as  it  diose 
about  the  Jan'  as  he  should  put  in  no  defenee. 
BM,  that  defendant  waived  a  Jurr. 

S.  Pub.  Acts  1889.  No.  264,  |  2.  provides 
for  the  punlshmMit  of  one  c<mvicted  thereundcv 
by  a  fine  not  exceediog  fSO  and  costs,  or  Im- 
prisonment not  exceeding  SO  days,  or  a  recog- 
nizance for  good  behavior  for  three  mouths. 
Section  3  provides  that,  if  defendant  is  requited 
to  give  such  recogniaancet  the  Justice  may  vf^^ 


the  costs  to  be  paid  by  defradant,  and  in  de- 
fault of  such  payment  he  may  be  committed 
nntil  Buch  costs  are  paid,  for  a  term  not  exceed- 
ing 90  days.  Edd,  that  where  defendant  was 
required  to  give  snch  recogiUsaDce  and  pay 
half  the  costs,  and  failed  to  pay  the  latter, 
he  conid  be  committed  for  moie  tban  80  days. 

Error  to  circuit  court,  Kalamaaoo  county; 
George  M.  Buck,  Judge. 

Ward  Weeks  was  convicted  of  being  a  dl»- 
orderly  p«son,  and  appeals.  Affirmed. 

Jesse  R.  Oropsey,  for  appellant  A.  A.  BUls, 
Atty.  Gen.,  and  Alfred  &  Frost,  Proa.  Atty.. 
for  tiie  Peopla 

GRANT,  J.  Tbree  objections  are  raised  to 
tbe  conviction  In  Ibis  case: 

1.  Tbe  case  was  adjonmed  by  the  Justice 
from  December  80th  to  January  8th.  and  from 
January  6tb  to  January  10th,  against  ttx6  ob- 
jection of  tbe  defendant  These  adjourn- 
ments were  had  by  reason  of  tbe  Inability  of 
the  prosecnttaig  attorney  to  attend  at  those 
dates,  which  fact  was  communicated  by  the 
prosecuting  attomegr  to  Ibe  Justice  by  letter 
and  by  telephone.  The  adjoonunents  wore 
premier,  and  did  not  operate  to  tbe  prejudice 
of  the  defendant  as  be  was  out  on  bafl. 
People  T.  Bhnedt  U  MIcb.  287,  28  N.  W.  TB. 

2l  Hie  defendant  who  was  charged  with 
being  a  disorderly  person,  was  trted  by  tbe 
Justice  without  a  Jury.  Tbe  Justice  returned 
to  tbe  writ  of  certiorari  tliat  trial  by  Jury 
waa  waived  tb»  defendant  ^e  waiver 
appears  to  be  based  upon  tbe  fldlowing  facts: 
Tbe  court  aAed  tte  defendant  If  be  wanted  a 
Jury,  to  wbldi  be  rcipUedt  throui^  bis  attoi^ 
ney,  that  tiie  court  could  do  as  It  chose  about 
the  Jury  as  he  should  pot  In  no  defense.  The 
Justice  then  asked  the  prosecuting  attorney 
if  tbe  people  desired  a  Jury,  to  which  be  re- 
plied tiiat  they  did  not  We  think  tUa 
amounted  to  a  vairett  and  aulborlsed  a  trial 
by  the  oourt  Peo^e  t.  Bted^  M  Mich.  487, 
84  N.  W.  171. 

8.  It  Is  claimed  that  flw  sentence  was  ez- 
cessive.  The  conviction  was  had  under  Act 
No.  264,  Pub.  Acts  1889.  Section  2  provides 
different  punishments  for  first  second,  and 
subsequent  offenses;  tbe  punlabment  for  tbe 
first  offmse  being  a  fine  not  sEceedlng  $60 
and  the  cost  of  prosecution,  or  Imivlsonmatt 
not  exceeding  80  days,  or  a  recognisance  tor 
good  behavior  tar  tiiree  mcmlbs.  Section  S 
provides  that,  If  the  defoidant  Is  required  to 
give  security  for  good  behavior,  the  Justice 
may  require  and  ordCT  that  tbe  cost  of  prose* 
cation,  or  any  part  tbere<^  shall  be  paid  by 
the  defendant  and  In  default  of  such  pay- 
ment be  may  be  cmnmlttad  to  the  county 
Jail  until  such  costs  are  paid  or  ha  is  other* 
wise  legally  discharged,  but  snch  Imprison- 
ment shall  not  exceed  90  days.  Tbe  defend- 
ant was  required,  under  this  sectlmi,  to  enter 
into  sudi  recognisance  and  to  pay  one-balf  of 
the  costs  of  prosecution,  and  In  d^anlt  of 
payment  he  was  committed.  It  is  contended 
that  be  could  have  been  sentenced  for  only 
80  daysunder  section  2.   We  think  otherwise. 
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There  l«  no  coafliot  between  tin  two  Motiou, 

and  the  sentence  under  section  8  was  proper. 
No  Imprisonmeot  was  Imposed,  except  that 
conditioned  upon  the  nonpayment  of  the  costs 
and  failure  to  give  tbe  recognlcance.  Con- 
rlctlon  afflrmed. 

UONTQOMBRY.  did  not  eit  The  otber 
Jnstloea  concurred. 


PEOPLE  T.  LtJBT. 

(Sapreme  Court  of  Michigan.   Feb.  12,  1894.) 

Ckiuinal  Law—  Plba  of  Guiltt  —  Pbitat»  Ex- 
amination—SDmcisKOT—ApPBAL— Objection 
Waived. 

1.  Where  the  trial  judge  gtres  a  defendant 
in  a  criminal  caae,  who  has  pleaded  guil^,  a 

Srivato  examination  in  a  private  room,  and  de- 
endant  then  aays  his  plea  was  volnntarj,  and 
that  be  was  not  threatened,  coaxed,  or  induced 
bj  any  one  to  plead  gviltj,  the  plea  Is  properif 
received  and  judgment  rendered  thereon. 

2.  On  appeal  by  defendant  from  a  judg- 
ment entered  on  a  plea  of  guilty  the  supreme 
court  will  not  conddn  an  oHeetlon,  llien  raised 
for  the  first  time,  that  the  act  undw  which  he 
was  convicted  was  void  because  It  was  read  hr 
its  title  only  on  the  first  and  second  reading  In 
the  legislature. 

Error  and  certiorari  to  circuit  court,  Kala- 
mazoo county;  George  M.  Buck,  Judge. 

Lawrence  Luby  was  convicted  of  keeplnf 
bis  saloon  open  on  Sunday,  and  he  appeals. 
Affirmed. 

Hawes  &.  Luby,  for  appellant  A.  A.  Bi- 
lls, Atty.  Qen..  and  AUred  &  Frost.  Pros. 
Atty.,  for  the  People. 

GRANT,  J.  Be^ondent  was  srrested,  up* 
on  a  propw  complaint  and  warrant,  upon  the 
charge  of  keeping  bis  saloon  open  upon  Sun- 
day. He  walred  examination,  and  was  bound 
over  to  the  drcnit  court  for  trlaL  He  plead- 
ed Koilty,  and  was  aentenoed  to  pay  a  fine 
of  $100  and  the  coats,  which  were  taxed  at 
ffi.  £fo  now  ratees  three  objecttons  to  the 
sentence:  (1)  That  be  was  not  sufficiently 
wunlned  by  the  drcolt  Judge  t»  determine 
whether  fala  was  voluntary;  &)  that  be 
was  undnly  Influenced  to  plead  guilty;  (3) 
tiiat  Act  Na  313,  Pub.  Acts  1887,  was  not 
«onstitutloually  enacted.  The  first  two  ob- 
jections are  disposed  of  by  the  return  ot  tbe 
circuit  Judge  to  tiie  writ  of  certiorari  that  be 
gave  the  respondent  a  ^vate  examination 
In  a  private  room,  and  that  respondent  then 
eaid  that  bis  plea  was  vfduntary,  and  that 
be  had  not  been  threatened,  coaxed,  or  in- 
duced by  any  one  to  plead  guilty.  The  third 
point  is  that  tbe  act  In  question  was  not 
read  In  full,  but  by  its  title  only,  upon  the 
first  and  second  reading  in  the  legi8latnr& 
This  objection  Is  disposed  (tf  against  the  re- 
spondent  In  Attorney  General  Bioe,  64 
Mloh.  866,  81  N.  W.  203.  Gonrlctlon  afflrm- 
ed. 

MONTGOMEBX,  J.,  did  not  stt  The  oth- 
er Justices  concurred. 


FUTNN,  Tnanzw,  t.  TRUNBR,  AWltir 
QtamL 

(Supreme  Court  of  Michigan.   Feb.  12,  IflM.) 

6tatm  uid  Btatb  OmcEas— ArrBontunoir  worn 
CoLimBUK  BxrosinoK. 
Imwb  ISBlf  Act  Nol  188^  as  amended  Iv 
Laws  18^  Act  No.  60,  ajoproprlates  a  oertala 
amount  for  erecting  a  bnfldiDg  and  mokinf  a 
state  exhibit  at  the  Woiid's  Columbian  Ex- 

Kritlon,  provides  that  the  atate  diall  not  be 
ble  beyond  the  amoent  approtwiated.  oMinits 
a  sale  of  the  building  at  the  close  of  uie  Ex- 
position, and  requircB  the  money  received  there- 
for to  be  deposited  with  the  itate  treaanrer. 
Held,  that  none  of  the  expense  of  prmarteff  as 
"historiaal  report"  of  tbe  state  at  the  earooei- 
tion  can  be  paid  from  the  amount  reodved  on 
(he  sale  of  oie  building. 

Original  application  by  Tames  W.  Flyna. 
treajnirer  of  the  board  of  World's  Fair  man- 
agers, for  mandamus  to  Stanley  W.  Tycuur, 
anditw  cmeraL  Denied. 

Mark  W.  Stevens,  tor  relator.   A.  H.  1011% 

A:tty.  Gen.,  for  TEapondent 

ECK^EB,  J.  By  Act  Na  188  of  ttie  Kaws 
of  1£91  ibe  snm  of  $2fXMNN)  ma  appraprlatad 
tat  the  purpose  of  mahlnff  an  exUUt  of  the 
mannfactorea  and  products  of  the  state  of 
Michigan  at  tbe  Wtnld's  OolumUan  Bxpool- 
tion,  which  sum  was  Inerettsed  by  ftu  addf* 
tlonal  appro|irlaliaa  of  $2&ja0li,  by  Act  Na 
60  of  the  Laws  of  18S3.  The  former  act,  la 
accordance  with  which  these  funds  were  to 
be  expended,  provided  for  a  board  of  Worid's 
Fair  managers,  whfadi  board  was  authoring 
under  certain  restrictions,  to  draw  the  nooey 
from  the  atate  treasurer,  upcm  tbe  wuimat 
of  tbte  auditor  general;  and  it  waa  provided 
"that  In  no  event  or  account  shall  the  state 
of  MIdilgao  OOT  the  said  board  created  by 
this  act,  be  held  responsible,  or  be  made 
liable  for  any  mua  In  ocoesa  of  the  asMunt 
appropriated  by  this  act,"  etc  Tlie  act  au- 
thorised the  board  to  expend  tnm  said  fond 
an  amount  sufficient  to  oect  an  adequate 
"state  adm  Inlstra  tion  bnfldlng"  upon  the  ex- 
position grounds,  whidi  was  doie.  Upon  the 
dose  of  the  Fair,  the  board  found  tiiat,  itt 
the  fund  of  9126,000,  about  fl,OtO  remained 
in  its  hands  unnpended,  and  tliat  there  were 
outstanding  bills  to  the  amount  of  aboiti 
$1,600,  which,  together  wltti  some  ezpawes 
In  the  preparation  of  an  "historical  report 
of  Michigan  at  the  World's  Fair,**  It  was 
tttelr  expectation  to  pay  ttam  flie  anmmt 
on  hand,  viz.  $1,000,  of  the  original  fond  IV 
proprlated,  and  any  moneys  that  ahould  he 
realized  from  a  sale  of  the  building  afoneaM 
and  Ita  famltnre,  whlcb  they  omtemplated 
making.  Upon  tbe  sale  of  the  building  mnd 
other  pn^erty  belonging  to  the  states  tho 
board  reetived  aboot  $8,600,  at  which  earn 
$100  waa  paid  Into  the  state  trettsnry.  Tbe 
auditor  genoal  bavbog  refused  to  draw  e 
warrant  for  said  snm  of  $100^  an  MmtOaMam 
toe  a  mandamna  to  compd  It  is  made  br 
board. 

Tbo  act  anthorises  the  auditor  general  to  le- 
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tna  mnrante  to  tte  extent  «f  ttie  fluid  ap> 
ptoprietoAt  Til.  1126,000,  but  contains  no  an- 
tliority  to  exceed  that  Bum.  Section  8  pep- 
mite  the:  sale  of  the  bnlldtaigs  and  property  of 
tlie  Btata  Iqr  tbo  board,  Init  nqidrcs  flmt  Hie 
money  reed  red  therefor  sbaU  be  deposited 
with  tbe  state  treacarer,  while,  u  shown, 
MCtton  7  ttKiffesaly  prarldes  fliat  flie  state 
wfl]  not  be  liable  beyond  |126,00a  If  tiie 
exigencies  of  Hie  oase  ot  the  mlaapprehension 
<^  Hie  board  hare  led  to  the  atbanpted  ^ 
pendltnre  of  a  further  aimii  It  will  remain  far 
tbe  Jegtelatnre  to  deal  with  tbe  question  of 
Its  paytuoit,  which  Is  beyond  the  power  of 
the  board  or  the  cotnrt  to  provide  for.  Tbe 
api^catlon  for  mandamvs  win  be  denied. 

The  answer  of  the  auditor  general  asks  a 
mandamus  requiring  the  board  to  pay  to  the 
state  treararer  the>  balanee  in  Its  hands  re- 
ceived from  the  sale-  of  state  property.  As 
section  8  aHows  six  montits  after  tt*  dose 
flf  itift  Fair  within  which  the  board  may  settle 
Ha  aooomitB  wttb  Hie  tteaaarer,  we  tUhlc  audi 
writ  may  not  be  neeeasary.  Tha  oUmt  }i» 
Hces  concurred. 


VRBSLAJfD  T.  LOSGKNBB  et  aL 
(Sepseine  Oowt  of  Michigan.  IS,  1004^ 

ftnaAEB  iBOM  JuBTicBs—SinuRT  on  Boxn^ 
Ahbhbmehv. 

1.  On  aweal  from  ■  jtutice*  iai^raent  oajH 
not  be  rendered  Iq  the  circait  court,  against 
the  satety  on  tbe  ai;q)eal  bond,  fi»  more  than  the 
penalty  thereof. 

2.  Hew.  St  <  9035,  prohibits  joaticos  and 
others  from  taking  greater  than  legal  fees. 
Section  9037  malces  them  liable  for  treble  dam- 
ages to  the  person  aggriered,  and  aefttfon  9044 
regnires  one  receiving  official  ffeea,  on  reqnest, 
to  make  oat,  leedpt,  and  deHv^  to  tbe  payw 
a  particnlar  aoconat  of  them;  otherwise^  to  be 
liable  to  him  for  thrice  the  payment.  Plain- 
tiff declared  orally  before  a  jnetice  on  tbe  com- 
mon connts,  and  especially  ftH*  money  had  and 
received  for  official  fees,  and  refusing  plaintiff 
a  particnlar  account  of  them;  and,  by  bill  of 
particolara,  alleged  money  demanded  and  re- 
cored  by  d^ndant,  ai  Jnstlce,  for  costs  In 
transferring  a  certain  aoit  against  plaintiff 
pending  before  him,  and  recovered  Jndgment 
for  tfance  the  damages  sustained,  add  that, 
on  am>eal  In  the  circuit  conrT,  plaintiff  conld 
amokd  and  declare-  Mparately  on  section  9844, 
this  introducing  no  new  cause  of  action. 

Brror  to  circuit  coort,  Wayne  oonnty; 
George  8.  Hoamer,  Tndge. 

Action  by  James  B.  Vreeland  agahiat  John 
Loedkner  for  money  had  and  received.  Jndg- 
anent  In  Jnstioe's  court  for  plaintiff.  Defend- 
ant appealed,  with  Theodore  Megges  as  snre* 
ty  on  his  bond.  From  Hie  dnnlt  oonrt'a 
judgment  for  plalntUt  Ueggea  appeals. 
Hodifled. 

The  other  facta  fnlly  appear  In  ttie  follow- 
Inte  statemoit  by  GRANT,  J.: 

This  stdt  originated  in  Jnstlce's  conrt, 
where  plaintiff  had  Judgment  I«eclcncr. 
the  defndant  appealed  to  Hie  drcnlt  eonrt, 
MessM  rigning  tbe  appeal  bond.  In  the  tir> 
enlt  coort  Judgment  again  passed  for  plain- 
tiff, end  asBlnvt  Megges  aa  anrety.  Meggea 


appeals,  Haiming  Hiat  as  to  him  Hie  jndg- 
ment  Is  void.  The  Justice's  return  ahowa  Hiat 
"plalntlfl  declares  orally  agaliut  Hie  defend- 
ant on  an  common  counts  In  aaanmpslt,  and 
especially  for  money  had  and  received  for 
fees  for  offldal  duty  or  services,  and  refusing 
ud  neglecting,  when  re<inested,  to  make  and 
deliver  to  plaintiff  a  parHcidar  account  of 
such  fees,  and  tcr  what  they  respecHvely  ac- 
emed,  and  receipt  tw  the  same^  In  accord- 
ance with  the  provMons  of  Hie  statute  of 
Sflclilgan  tn  soCh  cases  nude  and  provided." 
Defendant  demanded  a  bill  of  particulars, 
which  was  furnished,  and  Is  as  follows: 
"Money  demanded  and  received  by  the  de- 
fiBndant,  aa  a  JusHee  of  tbe  peace,  for  costs 
In  Hie  transfer  of  s  cause  pmdlng  beton 
bSm,  as  a  Justice  of  the  poice,  on  filing  offlda- 
Tit  pnrsnant  to  statute  of  state  of  Michigan, 
In  SQlt  of  Hlwirletta  KevwalsU  t.  James  B. 
Vreeaand.  plalnHir  In  this  salt*'  The  defend- 
ant pleaded  the  general  Issae,  and  gave  notice 
that  the-  costs  sued  for  were  not  overtaxed. 
Tbe  Justice  found  the  actual  damages  to  be 
99.^  and  he  entered  Judgment  for  treble 
that  amount  under  the  statute.  The  penal- 
ty of  the  appeal  bond  was  f56.10.  ^e  Judg- 
ment In  the  drcnlt  conrt  was  for  $90.75  dam- 
ages, and  coats,  which  were  taxed  at  the 
sum  of  $63.86.  In  tbe  circuit  court  plaintiff 
was  permitted  to  file  two  amended  declara- 
tions, the  first  coimting  on  secttons-  9085  and 
0037,  and  tbe  second  counting  upon  these  sec- 
tions and  also  section  9044.  These  sections 
are  aa  followa:  "Sea  9035.  No  Judge,  Jus- 
tice, sheriff,  or  oth«  offlcor  whataoever,  oe 
other  person  to  whom  any  fees  or  compensa- 
tion Shan  be  allowed  by  law  fw  any  aerv- 
lce>  shall  take  or  receive  any  other  or  greater 
fee  or  reward  for  such  service,  bat  such  as  It 
la  or  shall  be  allowed  by  the  laws  ct  this 
state"  "Sec  9037.  A  violation  of  either  of 
tbe  two  last  sections  shall  be  deemed  a  mis- 
demeanor; and  the  person  gulUy  thereof 
shall  be  liable  to  the  party  aggrieved  for 
treble  the  damages  sustained  1^  him."  "Sec 
9044.  Every  (^co*.  upon  receiving  any  fees 
for  any  official  duty  or  service,  shall.  If  re- 
quired by  the  person  paying  the  same,  moke 
out  tn  writing  and  deliver  to  such  person,  a 
particular  account  of  such  fees,  specifying  An* 
what  they  respecttvdy  accrued,  and  shall  re- 
ceipt the  same;  and  if  he  refuse  or  neglect 
to  do  so^  he  shall  be  liable  to  the  party  pay* 
ing  the  same  for  tiiree  times  the  amount  so 
paid." 

Oe<»ge  W.  Ooomer,  for  appellant  Megges. 
James  H.  Pound,  for  appellee. 

GBANT,  J.,  (after  stating  Hie  tacts.)  l. 
Tbe  liability  of  the  surety  on  an  appral  bond 
cannot  be  mlarged  either  In  amount  or  sub- 
ject-matter of  the  litigation.  Even  v.  Sttger, 
26  Mich.  47;  Fowler  v.  Hylanfl,  48  Mich.  181,^ 
12  N.  W.  26;  Post  V.  Shafer,  63  Mich.  85,  2» 
N.  W.  5ia  The  Judgment  is  valid  In  Ite  en- 
tirety as  to- the  principal  defendant,  but  void' 
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as  to  the  surety  In  the  exceH  onr  the  penal 

mm  of  tbB  bond.  The  Jndgmait  irill  be  » 
modified  In  thle  court 

2.  Defendant  lieges  contends  that  flie 
na  made  by  the  pleadingB  In  the  ju8tlce*8 
oonrt  was  the  exaction  of  Illegal  fees  upon 
the  transfer  of  the  suit  ot  KerwalsU  t. 
Vreeland,  from  Loeckner,  the  justice  before 
whom  the  salt  waa  commenced,  to  another 
Justice  and  that  the  amendment  counting 
npon  aectlMi  90M  Introdnoed  a  new  cause  ctf 
action.  The  deidaration  In  the  Justice's  court 
la  evidently  baaed  upon  section  90M.  Its 
language  la  only  consistent  with  that  section. 
The  Mil  of  particulars  Is  con^tent  with  el* 
th«  section.  The  plea  and  notice  are  con- 
sistent with  elthw.  The  inlglnal  dedaration 
being  broad  enough  to  cover  the  amendment, 
no  new  Issue  was  Introduced,  and  the  amend- 
ment was  iwopCT^  allowed.  On  account  of 
the  modification  of  the  Judgment  no  oosta 
will  be  allowed  to  plaintiff.  Bxc^t  as  modi- 
fled,  the  Judgment  Is  afllrmed.  The  other 
Justices  concurred. 


PEOPIiB  V.  BBLLBT. 
(Supreme  Court  of  Michigan.  Feb.  Stt,  1894.) 
Oomunmoxix  Law— pBoaaiTure  Soiid&t 

Pub.  Acts  1893,  No.  148,  prohibiting 
barbers  from  oondactins  their  basiueu  on  Sno- 
day,  ia  Dot  in  conflict  with  Const  Mich,  art 
6,  I  32,  providinff  that  do  persou  shall  be  de- 
Ifflved  of  his  liberty  or  pronertr  wEthoat  due 
process  of  law,  nor  Ooust  IT.  ».  Amend.  14^ 
guarantying  to  all  persona  equal  protection  of 
the  laws,  bat  Is  a  valid  police  regulation. 

Eixceptions  from  recorder's  court  of  De> 
troit;  George  Gartner,  Judge. 

Michael  Bellet  was  convicted  of  unlawfully 
engaging  In  the  buslnees  of  a  barber  on  Sun- 
day, and  brings  exceptions.  Affirmed. 

A.  H.  EUIs,  Atty.  Gen.,  and  Allan  H.  Fra- 
ser.  Pros.  Atiy.,  tat  the  People^  Oenge  F. 
Roblson,  for  defendant 

MONTOOMBRT,  J.  1.  The  respondent  was 
convicted  of  a  violation  of  the  inwrlidona 
of  Act  No.  14S  of  the  Public  Acts  of  1888, 
and  the  sole  Question  jHresented  for  our 
cmudderatku  la  whether  the  act  in  question 
is  cmsUtutimud.  Hie  act  provides:  "That 
It  shall  be  mdawfnl  for  any  person  or  per- 
sons to  carry  on  or  engage  in  the  art  or  caU- 
Ing  of  hair  cuttings  shaving,  hair  dresBlng 
and  shampooing,  or  In  any  work  pertaining 
to  the  trade  c»r  business  of  a  barber,  on  the 
first  day  of  the  week,  commonly  called  Sun- 
day, except  such  person  or  persons  shall  be 
employed  to  ecerdse  such  art  or  calling  in 
ration  to  a  deceased  perstm  on  said  day. 
Sec;  2.  That  it  shall  be  unlawful  for  any  such 
person  or  pcmms  to  keep  open  their  shops  or 
irfaces  of  buslnefls  afivesaid,  on  said  first  day 
of  the  wedc  commonly  called  Sunday  for  any 
ct  the  purposes  mentioned  In  section  one  of 


tbla  act:  provided,  however*  that  nothing  la 
this  act  shall  apply  to  parsons  who  cond- 
entiously  beUere  tiie  seventh  day  ot  tihe 
wedK  should  be  obsorred  as  the  Sabbath 
and  who  actually  refrain  from  secular  busi- 
ness <Ht  that  day." 

It  la  urged  that  the  act  la  Invalid  because 
It  otmflleta  with  article  6  of  section  82  ttf  the 
oonsUtution  of  this  stat^  wMsh  providea, 
among  other  things  that  no  person  shall  be 
dq^ved  of  life,  liberty,  or  ivopNly  without 
due  process  ot  law, 'and  for  the  further  rea- 
acm  that  It  is  In  onifllct  with  tiie  fooiteaith 
amendment  of  the  ctmstitntlML  of  tiia  United 
States,  which  iHrovides  that  "no  state  shsll 
make  or  enft«ce  any  law  trtilch  than  ateidge 
the  privileges  or  Immunities  of  the  dttaens 
of  the  United  States;  nor  diaU  any  atate 
derive  any  pemm  of  lif e^  libertyp  or  piop- 
orty  iiithoat  due  process  of  law,  nor  daaj  to 
any  person  within  its  Jurisdiction,  the  equal 
protei^lon  of  the  lavra.**  It  Is  conceded  that 
the  state,  In  the  enrdse  ot  Its  poUee  power, 
has  the  right  to  enact  Sunday  laws,  and  that 
it  also  has  the  rl^t  to  provide  for  the  regula- 
tion and  reatiictiMt  of  those  oigaged  in  an 
ranidoymoit  whiidi.  In  and  ot  ItaeU,  may 
prove  harmful  to  the  oonunmd^,  audi  as  tiie 
llfiuor  trafflc  But  It  la  contended  that  the 
boianeas  of  cmductbig  a  bartw  abiv  not 
of  this  dass,  and  that  It  Is  In  the  natnn  of 
class  legislation  to  prohibit  this  bnalnees  un- 
der more  severe  penalties  than  those  provid- 
ed tar  the  conduct  of  other  legitimate  bost- 
ness  on  Sunday.  We  do  not  deem  the  act  is 
question  open  to  siuA  objecticm.  By  dass 
legislation,  we  understand  such  leghdatlon  as 
denies  rii^ts  to  ime  whldi  are  aecwded  to 
othera,  or  Inflicts  iq>on  ooe  Individual  a  more 
severe  penalty  than  is  imposed  npcm  anotb- 
In  like  case,  offending.  In  Cooley  on  Con- 
stitutional Umltaticnis,  (page  482,)  It  la  said: 
"Laws  public  In  their  objects  may,  unless  ex- 
press constittttlimal  provision  forbids,  be 
either  genttal  or  local  in  their  application. 
They  may  embrace  many  subjects  or  one. 
and  they  may  eztotd  to  all  dtisens,  or  be 
confined  to  particular  classes,  as  minors  or 
married  wom^  bankers  or  traders,  and  the 
llk&  •  •  •  The  legMature  may  abo  dean 
it  deslralde  to  prescribe  peodlar  mlea  for  the 
several  occupations,  and  to  establish  distinc- 
tions m  the  rights,  obllgatlcms,  duties,  and 
capadttea  of  dtisens.  T3ie  bualneBB  of  com- 
moo.  carriers,  for  instance,  or  of  bankers, 
may  require  special  statutory  regnlattona  for 
the  general  benefit;  and  it  may  be  matter 
of  pnbUc  policy  to  give  laborets  In  one  busi- 
ness a  i^edfle  Hen  for  thdr  wages,  when  It 
would  be  imiffacticable  or  imptdlflc  to  do  the 
same  for  persons  engaged  In  some  other  em- 
ployments. If  the  laws  be  otherwise  unob- 
jectionable, an  that  can  be  required.  In  these 
caaos,  la  that  they  be  general  In  tiielr  appB- 
Cation  to  the  dass  or  locality  to  which  they 
apply;  and  theiy  are  then  imbUc  In  etarae^ 
ter,  and  of  theb  proiHiety  and  policy  Oie 
legislature  must  Judge.'*   bi  Ubenaaa  v. 
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ttmte^  26  Neb.  4M,  42  N.  W.  419.  an  ordi- 
nance of  the  city  prohibited  the  keyring  open 
x>t  aaj  business  house,  bank,  stw^  aakxm,  w 
4)SRce,  excepting  telegraph  cMSces,  ecpress  of- 
.flces,  photograph  gallorlea,  railroad  offices, 
leleidHme  <^ces,  hotds,  restaurants,  cigar 
■toceSi  eating  bouses.  Icecream  parlors,  drug 
stores,  etc.  It  was  cont^ded  that  the  at- 
dlnance  was  open  to  the  objection  that  it  did 
not  operate  upon  all  citliens  alike;  that  the 
respondait  was  compelled  to  close  his  place 
of  business  <m  Sunday,  while  drug  stores,  to- 
bacco houws,  and  ottaon  In  competition  in 
bnsIoeBS,  were  not  required  to  do  so.  But 
tbe  court  held  the  act  valid.  In  the  present 
case  it  maj  hare  been  tbe  Judgment  of  the 
legidstnn  that  ttiose  engaged  in  tbe  portic- 
nlar  calling  were  more  likely  to  offend 
against  the  law  of  tbe  state  providing  for 
Bonday  closing  than  those  oigaged  in  other 
eaUlngs.  If  so.  It  became  a  qnestion  d  vA- 
Icy  as  to  whether  a  more  severe  penalty 
•boold  not  be  provided  tor  engagbig  In  that 
particular  bosineBs  on  Sunday  than  that  in- 
flicted upon  otbos  who  refose  to  eeaas  from 
tbeir  labOTS  one  day  in  seven. 

Z  Another  question  which  naturally  pre* 
sents  itself,  bnt  wblcta  has  not  been  discussed 
1^  respondent's  counsel.  Is  whether  tbe  law 
Js  open  to  the  objection  that  It  Is  class  leff- 
Uatlon,  for  tbe  reason  tliat  those  who  ob> 
aeere  tbe  seveath  day  of  tbe  week  as  ttie 
flabbatb  are  excepted  from  its  provisions. 
It  has  been  held  In  <me  case  (Oity  of  Shreve> 
pott  V.  Levy,  26  La.  Ann.  671)  that  such  a 
provision  la  nnconstltntlonal  because  it  dis- 
criminates between  religious  sects.  Bat  we 
find  that  such  an  exception  to  the  general 
statute  of  this  state  relative  to  the  obser- 
ance  of  Sunday  has  been  In  force  since  1846. 
See  How.  Ann.  8t  I  2021.  And,  while  this 
question  has  never  bem  dhrectly  passed  up- 
tbe  Talldity  of  the  act  In  qnestion  has 
tMen  assumed  In  a  large  number  of  cases.  A 
similar  questlm  was  raised  In  Johns  v.  State, 
78  Ind.  882,  and  it  wss  hdd  not  to  conflict 
with  a  provision  of  the  constitution  which 
veads:  "Tbe  goieral  assembly  shall  not 
.grant  ttt  any  dtiaen,  or  to  any  dass  of  citi- 
zens, prlTileges  or  immunities  whldi,  upon 
■the  same  terms,  shall  not  bdong  eqtuilly  to 
all  dtlsens."  It  was  said:  "The  framers 
«(  the  statute  meant  to  leave  it  to  the  ctn- 
Mlenees  and  judgments  of  the  dtiaois  to 
lAoose  between  the  first  and  seventh  day  of 
the  week.  One  or  the  otho*  of  these  days, 
fliey  must  refrain  from  common  labor. 
Which  it  shall  be  is  to  be  determined  by 
•tli^  own  consdences.  It  was  not  the  pnr- 
pOM  of  Ibe  lawmakers  to  0(»upel  any  class 
«f  consdentlooB  persons  to  abstain  from  la- 
bor upcm  two  days  in  evwy  weeik."  The  su- 
preme ooort  ot  Ohio  has  gone  so  far  as  to 
ludd  that  a  statute  which  did  not  contain 
such  an  exception  was  for  that  reason  un- 
constitutionnl.  See  Cincinnati  r.  Rice,  16 
■Ohio,  22K:  Canton  v.  Nist.  9  Ohio  St  488. 

Tlie  better  rsascm  fbr  maintaining  the  ptdloe 


power  to  iffohiMt  dtisens  from  eaigsglng  In 
secular  pursuits  on  Sunday  is  tbe  necessity 
of  such  regulation  as  a  sanitary  measure. 
As  to  tbose  employments  which  are  noiseless, 
and  harmless  In  themselves,  and  conducted 
In  a  manner  not  calculated  to  offend  those 
who,  from  religious  scruples,  observe  Sun- 
day as  tbe  Lwd's  day,  tills  necessity  appears 
to  be  the  only  valid  source  of  legislative 
power;  and  this  Is  based  upw  the  tact  that 
experience  has  demonstrated  that  one  day's 
rest  is  reqtdslte  for  the  health  of  most  In- 
dividuals, and  not  all  individuals  possess  the 
power  to  observe  a  day  of  rest  of  thdr  own 
volition.  As  is  wdl  said  by  Mr.  Tiedeman: 
"If  the  law  did  not  intoto'e.  the  feverish, 
tntuise  desire  to  acquire  wealth,  so  tboroo^- 
ly  characteristic  of  the  American  natlm, 
would  ultimately  prev«it,  not  mly  the  wage 
earners;  Init  likewise  the  capitalists  and  em- 
I^oyers  thransdves,  from  yidding  to  tbe 
warnings  of  nature,  and  obeying  the  instincts 
of  sdf-preservatloii,  by  resting  periodically 
teom  labor,  even  U  the  mad  pursuit  of  wealtli 
should  not  warp  tiielr  jndgmoit  and  destroy 
this  instinct  Remove  the  prohlbltl<m  of 
law,  and  this  wholesome  sanitary  regulation 
would  cease  to  be  observed."  Tied.  lAm. 
(Police  Power)  181.  In  Codey's  Conatitii- 
tional  limitations,  (page  477,)  It  Is  said:  "It 
appears  to  us  that,  if  the  benefit  of  tiie  in- 
diridual  Is  alone  to  be  considered,  tbe  argu- 
ment against  the  law  whldi  be  may  make 
who  has  already  observed  the  first  day  of 
the  week  Is  onansweraUe.  Tlie  obUgatim 
to  cease  from  secular  pursuits  on  one  day  of 
tbe  wedc  does  not  discriminate  eKber  fn  bis 
taw  or  against  blm." 

We  think  tbe  statute  under  omaldemtlon 
Is  within  tbe  police  power  of  the  atate,  and 
not  In  conflict  with  any  express  provision  of 
the  oraistitution,  and  that  It  does  not  conflict 
with  Uie  fDurteentli  amoidoient  mt  the  con- 
stitution of  the  United  States.  It  IbUows 
that  the  oomTletioa  should  be  affirmed,  and 
the  case  ronanded,  wltli  dlrectkniB  to  the  re- 
corder to  iwoceed  to  Judgment  The  other 
justices  ctmcorred. 


HITOH(X)OK  V.  HOOAN  at  aL 
(Supreme  Court  of  Ifldilgan.  Feb.  20.  18M.) 

ITOTBS— TniB  OP  PRESEItTmlfT  rOR  Patkbrt. 
Under  Lawa  1893,  Act  No.  ISR,  proild- 
ins  that  every  Saturday  from  12  o'dock  noon 
tiU  12  o'clock  at  night,  as  regards  the  present- 
ment of  notes  for  payment,  Bhall  t>e  a  half 
holiday;  that  such  notes  shall  be  payable  and 
presentable  tor  acceptance  and  payment  on  the 
baBlness  day  next  succeeding  such  half  hdiday; 
bat  that  every  Saturday  shall,  tar  the  holding 
of  court,  and  the  transaction  of  any  business 
authorised  by  law,  be  deemed  a  traslness  day,— 
notes  maturing  <m  Sunday  are  payable  on  If  u- 
day. 

BRor  to  circuit  court,  Wayne  coomy; 
Qeorge  I.  Hosmor,  Judge. 

Action  by  Allison  L.  HltchcoA  against  ^m* 
11am  O.  Hogan  and  another  to  recover  on 
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two  notes.  Tfaera  waa  Judgment  for  plain- 
tiff on  one  of  the  notes  and  a^nlnat  bim  (m 
the  othw,  and  both  parttca  bring  vrm.  Se- 
rened. 

Bowm,  Dongas  ft  Wbltlngt  for  plalnttfl. 
Oatchecm,  Stellwagen  ft  Flemlnc,  for  defend- 
ants. 

MONTaOMDB.Y,  J.  TblB  la  an  action 
agalDst  the  IndcMver  of  two  promissory  notes, 
—one  of  flOO,  and  one  of  fl(K2.Q0,^-each  of 
which  matured  Sonday,  October  8, 1898.  Tbe 
note  for  $100  was  preeented  for  payment  and 
^oteated  for  nonpaym^t  on  Saturday,  Oc- 
tober 7th,  and  tbe  other  note  was  presented 
for  payment  and  protested  on  Monday,  Octo- 
ber  &th.  The  drcalt  jndge  gave  Judgment 
en  the  note  protested  on  Saturday,  and 
foimd  against  the  plaintiff  on  the  note  which 
waa  presented  for  payment  on  Monday.  Tbe 
case  is  bronght  to  this  conrt  to  obtain  a  con- 
etmction  of  Act  Na  185  of  the  Laws  of  1893. 
The  proTldcHis  of  tbe  act  material  to  tbe  qnes- 
Uoa  presented  are  as  follows:  "The  first 
day  of  January,  commraly  called  New  Year's 
day;  tbe  twoity-eecond  day  of  February, 
commonly  called  Waablngton's  t^hday;  the 
thirtieth  day  of  May.  commonly  called  Deco- 
ration day;  the  fourth  day  of  July;  the  first 
Monday  of  September,  coounonly  called  I*- 
bor  day;  the  twenty-fifth  day  of  Dec«nber, 
commonly  called  Christmas  day;  every  Sat- 
urday from  twelve  o'docdc  noon  until  twelve 
o'clock  at  night,  whidi  is  hereby  designated 
a  half  holiday,  •  •  •  shall,  for  all  pur- 
poses whatever  as  regards  the  presenting  for 
imyment  or  acceptance,  and  of  tbe  protesting 
and  giving  notice  of  tbe  dishonor  of  bills  of 
exchange,  bank  checlu  and  promissory  notes, 
made  after  this  act  shall  take  effect,  also  for 
tbe  holding  of  courts,  except  as  hereinafter 
provided,  be  treated  and  considered  as  the 
first  day  of  tbe  week,  commonly  called  Sun- 
day, and  as  public  holidays  or  half  holidays; 
and  all  such  bills,  checks  and  notes  other- 
wise presentable  for  acceptance  or  payment 
on  any  of  the  said  days  shall  be  deemed  to 
be  payable  and  presentable  for  acceptance  or 
payment  on  the  secular  or  business  day  next 
succeeding  such  holiday  or  half  holiday:  pro- 
vided, that  In  construing  this  section,  every 
Saturday,  unless  a  whole  holiday  as  afore- 
said, shall,  for  tbe  holding  of  court  and  tbe 
transaction  of  any  business  authorized  by 
the  laws  of  this  state,  be  deemed  a  secular 
or  business  day:  provided  further,  that  noth- 
ing herein  contained  shall  be  construed  to 
prevent  *  •  •  the  transaction  of  any  law- 
ful business  except  banking  on  any  of  tbe 
Saturday  afternoons  herein  designated  as 
half  holidays,  nor  to  prevent  any  bank  from 
keeping  Its  doors  open  or  transacting  Its 
business  on  any  of  the  said  Saturday  after- 
noons. If  by  a  vote  of  its  directors  it  dects 
to  do  so."  The  act  Is  crudei  and  In  some  re- 
spects  seemiugjy  incongmoos.  and  It  Is  dlfil- 
eolt  to  Moertais  witta  owtain^  tiie  legisla- 


tive Intent  Potting  aside  for  tbe  moment 
the  two  iKOTisos,  to  which  referMice  will  be 
made  hereafter,  we  find  that  every  Satur- 
da>  from  12  o'docfc  noon  until  12  o*do<^  at 
night  is  declared  to  be,  as  regards  tbe  pre- 
Boitment  of  notes  fen-  payment,  a  half  holi- 
day. If  this  were  the  end  of  tbe  provMon, 
It  would  be  doubtful  whether  It  was  not 
contemplated  that  the  burden  of  presentlzig 
the  note  t<x  payment  dnrinf  tbe  forenoon  of 
Saturday,  which,  for  all  pnrposes,  temalns  a 
secular  half  day,  would  not  be  imposed  npon 
the  bolder.  But  this  jvovlalon  does  not 
stand  alone.  It  Is  succeeded  by  the  fortho- 
provlsion  that  all  such  bills,  cbedES,  and 
notes  otherwise  presentable  for  acc^tance  or 
p^ment  on  any  of  said  da^  shall  be  deemed 
to  be  payable  and  presentaUe  tat  acceptance 
and  payment  on  the  secular  or  business  day 
next  sncoeedlng  sn^  holiday  or  half  bc^lday. 
Unless  one  whose  note  Is  payable  on  Satur- 
day la  to  be  held  to  the  duty  of  bdng  pre- 
pared to  make  payment  on  either  Saturday 
forenoon  <Hr  on  Monday,  this  providon  plain- 
ly postpones  the  pay  day  unto  Monday.  It 
would  be  a  novelty  in  commercial  transac- 
tions to  establi^  two  pay  days.  We  think 
audi  a  purpose  cannot  be  iafarred.  What 
conatniction  Is  to  be  placed  upon  the  proviso 
**that  In  construing  tbe  section,  ev^  Satur^ 
day,  unless  a  whole  holiday  as  aforesaid,  stun, 
for  the  holding  of  conrt  and  the  transaction 
of  any  business  authorised  by  the  laws  of 
this  state,  be  deemed  a  secular  or  business 
day?"  If  this  pro<vlBo  be  so  construed  as  to 
require  the  presentment  of  notes  for  pay- 
ment on  that  day.  it  renders  wholly  nngar 
tory  the  preceding  proTlslons.  Sadb  a  con- 
struction is  never  pamlsslble  If  It  can  be 
aT<rfded.  End.  Intor.  St  f  185.  We  tUnk 
tbe  business  which  Is  referred  to  by  this  pro- 
viso whidi  It  Shan  be  lawful  to  transact  Is 
business  which  Is  not  spedally  InhlUted  by 
the  preceding  provision.  Under  this  con- 
struction, tbe  general  language  of  the  pro- 
viso performs  an  office,  for,  by  tbe  terms  of 
section  22S3e,  3  How.  Ann.  St,  the  bnatness 
of  liquor  selling  on  any  1^^  holiday  Is  iiro- 
hlUted,  and,  but  for  this  tKX)vlston.  sales  on 
Saturday  afternoon  would  be  unlawful  Tbe 
succeeding  proviso  tliat  "nottaing  herein  con- 
tained shall  be  coDstraed  to  prevent  any 
bank  from  keeping  its  doors  open  on  any  of 
said  Saturday  aftemooos,  if  by  a  vote  of  its 
directors  it  dects  to  do  so,"  is  subject  to  ^m- 
ilar  considerations.  While  it  Is  undoubted 
that  the  bank  would  have  had  this  right 
without  this  proviso,  It  Is  bet^  In  accord 
with  tbe  rules  for  construing  statutes  to  Infer 
that  the  l^Aslatnre  Inooiporated  a  provlslaa 
which  may  be  wholly  unnecessary  ttian  t» 
so  construe  the  proviso  as  to  render  the  ca- 
aetlng  danse  wholly  nugatory.  It  f<^ws 
that  a  note  falling  due  on  Saturday  Is,  under 
the  terms  of  this  act  presentable  tor  pay- 
ment and  payable  on  tbe  next  secular  day  or 
business  day  succeeding  said  Saturday,  which 
Is  Monday*  unless  audi  neceedlng  Mim- 
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day  la  a  l^al  tudlday.  In  whlc^  case,  by  the 
terma  of  aectlim  2,  such  note  Is  payable  on 
Tneaday.  It  ranalna  to  be  oonslda'ed  wbetib- 
er  notea  which,  by  their  tersis.  fall  due  on 
Sunday  are  prasentable  for  payment  on  Sat- 
urday or  Monday.  If  m  are  correct  1b  the 
'fionclvitou  heretofore  stated,  ve  think  It 
necenarily  foUowa  that  notea  matnrlas  «n 
Sunday  are  payable  on  Monday  also.  Prior 
to  this  enactment,  aotoa  which  by  their  terms 
nutored  on  Sunday  wete  preaeutaUe  for  ac- 
ceptance or  payment  on  Saturday,  and  by 
the  terms  of  the  act  snch  notea  as  are  other- 
wlae  (L  a  but  for  the  act)  preaentable  for 
acceptaaoe  or  payaunt  «t  Saturday  are 
thereafter  payable  on  Monday.  The  ^nOs- 
ment  will  be  rerersed,  and  JndcBMUt  en- 
tered in  thla  oavt  tat  the  ameont  of  the 
note  wUcb  waa  protaeteA  on  lioiday.  Tbe 
ouuc  JuaOeea  concurred. 


WJBRAX  r.  t^BPWOL 
CBiVeeme  Gonrt  tt  MMigan.  Feb.  20,  18M.) 
Qgienny  Aooounrura'  •-  BiUBBLaMsm^Brx- 

Where  the  maker  of  eertatn  not«a  wu 
atHMtated  the  payee's  guardian,  and  there  was 
evideDce  that  be  had  access  to  the  payee's  pa- 
pm-  that  he  hnd  tried  to  make  ft  appear  that 
another  bad  written,  daimlnv  the  notes,  but 
that  these  letters  were  In  a  f^ned  hand,  and 
written  by  or  for  him,  and  that,  after  ther 
were  filed  In  coart,  he  defaced  postmarks  on 
the  envelopes  sapporttn^  the  theoty  that  be 
waa  their  proeerer,— tbe  coart  was  jostlfied  tai 
charging  bun  as  gaardian  with  the  awmnt  ef 
tbe  notea. 

Bmr  to  drcnlt  tiourl,  Qalbonn  county; 
FMnk  A.  Hookor.  Aidgew 

In  the  mattw  <Ht  tbe  acosont  <tf  Ofaester  J. 
Mnrray  aa  gnardlsB  ct  Ste^ien  J.  Smith,  an 
tncompet^t  person.  On  exceptions  of  Ste- 
phen V.  a.  Lepper,  administrator  of  the  es- 
tate of  Stephen  J.  Smith,  deoeaaed.  Vrcm 
a  decree  sorcharglng  aold  Murray  tbe  amonat 
of  certain  notes,  Murray  appeals.  Affirmed. 

Herbert  B.  Wtnsor,  (John  C.  Patterson, 
of,  counsel,)  for  appellant.  Clarence  L  Joy, 
(Wm.  H.  Porter,  of  counsel,)  for  appeUea 

MONTGOMERY,  J.  This  appeal  is  brought 
to  reTlew  tbe  decision  of  tbe  circuit  Judge  In 
passing  upon  tbe  account  of  appellant  as 
ffuardlan  of  Stephen  J.  Smith.  It  appears 
that  the  appellant  was,  prior  to  bis  appoin^ 
ment  as  guardian  of  Smith,  Indebted  to  falm 
fai  the  sum  of  $1,650,  for  which  be  bad  given 
Smith  bis  notes.  The  case  was  tried  before 
the  court  without  a  jury.  There  was  no  spe- 
cial fludiug  of  fact,  except  such  as  is  em- 
bodied in  the  conclusions  stated  in  the  Judg- 
ment Tbe  Judgment  entry  contains  tbe 
statement  that  appellant  should  be  charged 
as  guardian  with  this  sum.  This  is  excepted 
to,  and  the  exception  has  been  treated  by 
both  parties  as  properly  raising  tbe  question 
of  whether  tbwe  la  any  OTidence  tA"'M'>g  to 


show  that  the  notes  came  to  tbe  hands  of 
Murray  after  bia  aivointmait  This  is  tbe 
only  Question  presented  to  us  for  considera- 
tion. We  are  all  of  the  opinion  that  there 
was  abtmdant  testimony  to  Justify  the  find- 
Ins  of  the  drcnlt  Judge.  There  was  tratl- 
mony  tendir^  to  show  that  Murray  bad  ac- 
ceas  to  the  papera  of  Mr.  Smith;  that  they 
had  never  been  found  In  the  bands  of  any 
other  person;  and  that  appellant  hod  at- 
tempted to  make  It  appear  that  a  person  by 
the  name  of  C.  L.  Fr^  bad  wrltkok,  daimr 
lag  to  own  tbe  notes.  There  was  tastlmony 
tending  to  Bhow  that  the  letters  were  writ- 
ten In  a  feigned  hand,  and  that  Mnrray  blm- 
aelf  wrote  the  letters,  or  caused  them  to  be 
wrUtoL  There  was  also  testimony  tending 
to  show  that,  after  tbe  lettos  became  a  part 
of  tbe  cbnniit  court  files,  Mnrray  defaced 
certain  postmarks  stamped  upon  tbe  eo- 
▼elopes,  which  were  daimed  to  nqnport  tbe 
theory  that  tbe  lettoa  were  written  and  sent 
to  him  by  blms^,  or  by  bia  procuranent 
If  the  dicalt  Jndce  waa  conTtnced  tliat  tbe 
appellant  had  been  guilty  <tf  tbia  attempt  to 
suppress  testtmmy  by  deCadng  a  public  rec- 
ord, be  was  certainly  Joattfled  In  construing 
the  testimony  strong  against  a  party  gaU^r 
of  such  an  oflfensev,  Tbe  Judgment  will  be 
affirmed,  with  costs. 

HOOKER,  J.,  did  not  Sit  The  other  Jna- 
tioes  omcnrred. 


HTCCHCOOK  T.  GENESEE  PROBATE 
JUDGE. 

(Supreme  Court  of  Michigan.  Feb.  20,  1894.) 

An'rasuRiAif  Agssbmbht— Lbsaot  in  Libd— 
Fbobatb  Fkactiob. 

1.  An  antenuptial  agreement  to  pay  a  sum 
certain  at  the  promisor's  death  cannot  be  dls- 
&llowe<l  on  a  finding  that  the  will  gave  a  legacy 
in  lieu  thereof,  thus  postponing  it  to  all  the 
debts. 

2.  A  probate  judge  cannot  set  aside  Us 
own  oMers  and  grant  rehea  rings. 

Mandamus  on  relation  of  Lyman  J.  Kteb- 
00 ck,  administrator  c.  t  a.  of  tbe  estate  of  P. 
A.  Skinner,  deceased,  to  the  Genesee  probate 
Judge  to  Tscate  an  order.   Writ  granted. 

Dnrand  &  Oarton,  for  relator.  Edward  & 
Lee,  for  respondent 

McGRATH,  G.  J.  P.  A.  Skinner  died  leav- 
ing a  will  which  contained  a  bequest  to  bis 
wife  of  ^,000.  Claims  against  the  estate 
were  beard  by  tbe  Judge  of  probate.  Tbe 
widow  prestiited  the  following  aiitennptlal 
agreement:  •*Btirton,  Jany.  24, 1886.  I  here- 
by agree  to  pay  Mary  A.  Kimball,  If  she  be- 
comes my  wife,  at  my  death,  two  thousand 
dollars,  it  to  he  paid  out  of  my  insurance;  If 
in  any  event  said  Insurance  Is'  not  sufficient, 
It  to  be  paid  out  of  my  property  situated  in 
Burton.  P.  A.  Skinner."  Tbe  Judge  of  pro* 
bate  admitted  testimony  tending  to  show 
tbat  the  purpose  of  the  bcQuest  made  1^ 
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the  will  wu  the  performance  of  this  agree- 
ment, and  rejected  the  claim,  reporting  there- 
on as  follows:  "Disallowed  because  the  tes- 
tator provided  In  will  a  legacy  In  lieu  of 
said  debt,  as  shown  by  the  evidence."  With- 
in 30  days  tliereafter  the  widow  filed  her 
election  to  take  under  the  statute  and  not 
under  the  will,  and  then  filed  her  petition 
setting  forth  swA  election,  asking  leave  "to 
file  another  claim  against  said  ratate  for  the 
allowance  of  said  debt,  *  *  •  and  that  If 
any  order  has  been  made  disallowing  said 
■claim,  tliat  the  same  may  be  set  aside  or 
modified,  and  a  rehearing  granted,  and  the 
matter  of  hearing  claims  reopened."  The 
Judge  of  probate  granted  the  prayer  of  the 
petition,  and  the  administrator  applies  for  a 
mandamus  directing  a  vacation  of  said  order. 
It  appears  that  the  drcnit  Judge  was,  before 
taking  his  seat  upon  the  bench,  one  of  the 
attorneys  In  the  matter,  and  the  case  Is  prop- 
erly here.  Even  though  it  be  tme  that  the 
bequest  in  the  will  was  Intended  to  be  in 
Ueu  of  the  claim  presented,  ttie  Judge  of  pro- 
bate erred  In  disallowing  the  claim  for  that 
reason,  and  claimant  should  have  appealed 
from  such  disallowance.  Decedent  could  not, 
by  the  bequest,  postpone  the  payment  of  a 
valid  claim  until  the  payment  of  all  oth^ 
creditors.  The  proper  time  to  raise  the  ques- 
tion as  to  the  widow's  right  to  the  bequest 
would  have  been  upon  the  distribution  of 
the  estate.  The  probate  court  Is  a  tribunal 
of  limited  Jurisdiction,  and  Judge  of  probate 
has  no  power  to  set  aside  his  own  adjudica- 
tions and  grant  rehearlngs.  Pettee  r.  Wll- 
marth,  6  Allen,  144;  In  re  Hudson.  63  GaL 
464;  Brick's  Estate,  15  Abb.  Pr.  12;  People 
justices  of  Delaware,  1  Johns.  Cas.  181; 
Besancon  v.  Brownsoo,  88  Mich.  388.  The 
writ  must  issue  as  pniyed.  The  other  Jus- 
tlcM  cmcnrred. 


DRAKE)  V.  CLOONAN  at  aL 
(Supieme  Gonrt  of  Michigan.  Feb.  20.  1804.) 

PlSDOB— VaLIDITT  of  AS8I0K1IBNV. 

An  assignment  of  his  Interest  in  a  mort- 

Sage  and  notes  pledged  sh  Mcurilr  for  a  loan, 
y  the  executor  of  the  pledgee,  is  valid,  and 
not  s  fraud  on  the  pledgor,  though  payment  is 
not  first  demanded  of  the  pledgor,  nor  notice 
given  him  that  soch  assignment  is  to  be  made, 
as  it  does  not  affect  Us  position  or  right  to 
redeem. 

Appeal  fi'om  circuit  court,  Oakland  county, 
in  chancery;  Joseph  B.  Moore.  Judge. 

Bill  by  George  Henry  Drake  against  Ste- 
phen J.  Gloonan  and  others  to  foreoloae  a 
mortg«c&  The  bill  was  dismissed,  asd  com- 
plainant appeals.  Reversed. 

Ajuwh  Perry,  for  appelant.  Junius  Ten 
ttftik,  tar  mpp^Beem^ 

MONTOOMBRT,  J.  On  the  lot  day  of 
April.  1880,  Junius  Ten  Eyek  was  the  owner 
Qt  five  promissory  notes  mAde  by  defendant 
Gloonan.  payable  to  Ten  Eyck  or  bearer,  ag- 


gregating $700,  and  secured  by  mortgage  on 
real  estate.  On  that  date  he  borrowed  of 
Pomeroy  Stiles  $600,  and  gave  his  note,  due 
on  or  before  one  year  after  date,  tar  that 
amount,  and  delivered  said  notes  and  mort- 
gage to  Stiles,  vFith  the  following  memoran- 
dum: "The  mortgage  hereto  annexed,  exe- 
cuted by  Stephen  Gloonan,  Is  left  with  the 
withln-named  P.  Stiles  as  security  for  this 
note,  and,  when  this  note  is  paid,  the  said 
mortgage  and  notes  to  be  redelivered  to  me," 
-dated  April  1.  1880;  signed,  "J.  Ten  Byok." 
The  note  given  by  Ten  Eyck,  the  five  Gloo- 
nan notes,  the  mortgage,  and  the  above  mem- 
orandum were  then  attached  together,  and 
delivered  to  Stilea  On  the  Slst  day  of  July, 
1883,  Pomeroy  SUIes  died  testete,  and  George 
P.  Stiles  was  named  as  his  executor,  and 
these  securities  were  by  him  transferred  to 
one  Le  Bar{m,  who  transfored  them  to  one 
Owen  to  be  collected,  who  in  turn,  by  direc- 
tion of  Le  Baron,  transferred  them  to  plain- 
tiff with  similar  Instructlona  This  un  Is 
filed,  making  Ten  EJyck  and  Gloonan  parties, 
asking  that  the  complainant  be  declared  to 
have  a  Hen  upon  the  mwtgage  to  the  amount 
of  the  T^  Eyck  note,  and  tiiat,  unless  re- 
deemed, a  sale  be  had  to  satisfy  the  demand. 
The  chxnfit  Judge  dismJaaed  the  Un.  and  eom> 
plalnant  appeals. 

We  are  not  apprised  of  the  grounds  upon 
which  the  drcnit  Judge  proceeded.  The  de- 
fense Insisted  on  In  this  court  Is  that  Uie 
transaction  between  Ten  Eyck  and  Pomenxj 
Stiles  amounted  to  a  petacmal  pledge,  and 
that  when  the  represeDtatlves  of  the  pledgee 
transferred  tbB  secniitles  without  having  de- 
manded p^mcnt  <a  Ten  Eydk^  and  at  a 
private  sale  without  notice,  he  fwfelted  hSm 
right  to  the  pledge,  and  passed  no  title  to  1> 
Baron  which  he  could  convey  to  comidaln- 
ant  We  cannot  perc^ve  the  force  of  this 
otmtentlon.  It  is  undoubtedly  quite  correct 
to  say  that  a  pledgee  of  personal  inxiperty 
or  securities  cannot,  to  the  Injury  of  his 
pledgw,  transf  a*  property  or  securities  pledg- 
ed. «•  divest  the  pledgor  of  title  to  them, 
until  he  baa  demanded  payment,  and  given 
the  pledgor  opp(Mrtnnlty  to  redeem,  and  then 
only  at  public  sale  and  on  notice.  But  the 
cases  In  which  this  question  hss  arisen  have 
naturally  been  cases  In  which  an  attempt 
has  been  made  to  so  divest  the  owner  of  his 
property.  Such  was  not  the  case  here,  as 
we  undmtand  the  recwd.  lie  attempt  on 
the  part  of  the  pledgee's  executor  was  dmply 
to  transfer  to  Le  Baron  the  Interest  which 
he,  as  necutor,  held  in  Qie  securities  pledged. 
This  was  no  fraud  upon  the  pledgor,  and  no 
wrong  to  him.  He  occupied  precisely  the 
same  position  as  bef<ffe.  and  could  rederai 
the  pledge  on  the  same  terms.  He  was  only 
concerned  bi  having  an  opportunity  to  let 
back  Us  securtttes  on  paying  his  note.  Tlris 
he  haa  not  been  prevented  from  doing.  In 
JonM  tm  Pledges  (section  418)  it  Is  said: 
"The  pledgee  may  assign  his  Interest  In  the 
pledge,  and  the  assignee  will  stand  In  his 
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plac&  The  Um  of  a  iMge  oaimot  be  up- 
arated  Mtber  trtm  tbe  posseasion  of  the 
pledge  or  <tf  tbe  debt,  eo  tlut,  to  make  an 
effeetoal  Bale,  botii  nrast  pass  to  tbe  aa* 
slgnee.  Tbarefore,  If  tbe  pledge  altme  be 
assigned,  unless  It  be  negotiable  papor  or  a 
'Chose  In  action  having  tbe  legal  qnalltlea 
«nch  paper,  payment  or  tender  may  be  made 
to  the  original  pledgee,  who  retains  the  debt, 
and  then  the  assignee  of  tbe  pledge  Is  liable 
in  trover  for  tbe  i4edga.  As  the  secvrity. 
however.  Is  a  mere  Incident  of  the  principal 
debt,  Jnat  aa  a  mntgage  la  a  mere  Incident 
of  tbe  debt  secnred,  an  assignment  of  the 
debt  paaaes  either  a  legal  or  equitable  lnt«^ 
«at  In  tbe  pledge  nnleas  It  Is  otherwise 
■aicreed  between  tt»  parties.**  Tim  doctrine 
of  tbe  text  Is  abtandantly  snppwted  by  an- 
thOTlty;  and  it  la  hdd,  also,  that  t3ie  original 
c<mtract  or  pledge  Is  not  pnt  an  md  to  by  re- 
pledging  tbe  thing  hedged,  and  ttiat  the 
original  pledgor  cannot  loaaver  It  without 
taarlng  flnt  tendered  w  paid  the  amount  of 
his  debt  secnred  by  the  pledge.  See  Jones, 
Pledges,  1 420.  It  Is  also  argued  that  the  as- 
atgnm^  of  the  execntor  of  the  notes  and 
m<ntgage  In  qnestloa  was  for  tbe  paym«Bt 
of  bis  own  debt;  Imt  an  lamination  of  the 
testimony  does  not  aamxHrt  this  contention. 
On  the  ctmtrary.  It  appears  that  there  was 
a  Bale  of  the  seonrlties  fw  caah  to  Le  Banm. 
Am  to  the  right  of  tbe  administrator  to  trans- 
fler  hedged  secnrlttes,  see  Id.  |  482.  Tbe 
decree  below  win  be  revoned,  and  a  decree 
«ntered  In  tills  ooort  f <»  a  ftwedosnre  ot  the 
mortgage.  Any  snrplns  that  may  be  real- 
ised, over  and  above  anffldent  to  pay  off  tiie 
Jnd^itednesa  owing  1^  T«i  S^ck  on  tbe  note 
•«»ciited  try  him,  will  be  payable  to  the  de- 
fendant Ten  Byck.  The  CMnplalnant  will 
recover  costs  of  both  courts. 

LONG,  J.,  did  not  sit  Tbe  other  jnatlcea 
otmcnrred. 


PBOPLB  T.  MARaSSON. 
<8iii»«me  Ckmrt  «f  Michigan.  Feb.  20.  1894.) 
CanuiTAi.  Law— RiHABss  or  Paosnrmira  At- 

TOBNRT. 

A  sDperin^dent  of  a  prirate  asylam  for 
lonattca  testified  that  defendant  was  Insane. 
The  prosecnting  attorney,  oommentins  on  a  pos- 
sible motive  for  the  witness*  so  testilyinK,  said 
to  tiie  iuTj  that  If  he  (attorney)  were  in  the 
machtnery  bnsiness  be  wonld  try  to  induce  oth- 
ers to  repair  their  machinery.  "That  is  the 
^sase  with  witness.  "Here  Is  a  hospital  nnder 
the  droppingB  of  the  eaves  of  thla  courthouse." 
3dd,  that  the  remarks  were  not  pr^ndlcial. 

Brnff  to  circuit  court,  Genesee  county;  WQ- 
llam  Newton,  Judge. 

Man^  Mazgesott  brings  error  from  a  con- 
viction of  an  assault  "irith  Intent  to  do  great 
bodily  harm.  Affirmed, 

George  F.  Brown.  Proa.  Atty.,  for  the  Peo- 
j^e.   Bdward  A.  Murphy,  tot  defendant 


McGBATH,  0.  J.  Bapondent  was  In- 
formed against  for  fekmlouB  araault  xqMm  hla 
wife  with  intuit  to  do  great  bodily  harm,  less 
than  murder.  The  defense  was  Insanity.  A 
number  of  witnesses  testlffled  upon  that  qnes- 
tion.  Dr.  Palmer,  who  was  In  diarge  of  tiie 
Oak  Grove  Sanitarium,  at  Sllnt,  mm  called 
1^  the  defenaa  In  Ida  aigument,  the  prose- 
cuting attorney,  commenting  iqwn  the  testi- 
mony upon  the  subject,  aald:  "Hm  la  Dr. 
Palmer,  who  testifies  this  man  Is  Insane. 
What  motive  has  he  for  doing  It?  Vor  In- 
stance, I  waa  in  the  emidc^  of  George  W. 
Hubbard,  In  tbe  macblnoy  bualness,  selling 
blndom.  I  wonld  try  to  Induce  every  farmer 
I  came  in  contact  with  to  repair  his  macbln- 
ay.  That  is  the  eaae  with  Dr.  Palncr.  Here 
la  a  hospital  under  the  •droppings  of  tbe 
eaves  at  this  uuilliuusft"  This  Is  the  only 
error  Htfaned.  It  would  be  a  reflection  up<m 
the  Intdllgence  of  Jnmn  to  assnme  fliat  tiie 
re^mndoit's  case  was  prejudiced  by  the  lan- 
guage used.  Tiie  Judgment  la  aflbnoed. 

MONTGOMDBT,  J.,  did  not  alt  The  other 
justices  omcorred. 


TULLBB  V.  OIN3BURO  et  al. 
(Snpreme  Coort  of  Michigan.  Feb.  20.  1804.) 
AHUtDHnrr  or  PLtAXusa  —  MjitHOHsm  — JTaui^ 
Cbitioisino  Couksbl. 

1.  A  misnomer  of  a  defendant;  who  appears 
by  counsel,  may  be  corrected  It  the  amend- 
ment does  not  chanse  the  parbr. 

2.  Where  one  of  several  defendants  is  saed 
by  a  wrong  name,  It  Is  not  an  abase  of  dis- 
cretion for  the  court  to  criticise,  in  the  pres- 
ence of  the  jury,  the  conduct  of  eonnaef  for 
defendants  In  an>earjng  for  and  pleading  for 
such  defendant  nnder  such  wrong  name,  when 
counsel  offers  no  excuse,  and  does  not  disavow 
an  intentloa  to  obtain  an  nndue  advantage 
thu^. 

Error  to  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Assumpsit  by  Elisabeth  TuUer  against  Reu- 
ben L.  Glnsburg,  Solomon  Ginsburg,  and 
Bernard  Glnaburg.  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Affirmed. 

Sloman  &  Duffle,  for  apjidlanta.  Henry 
Walbrldge,  (Charles  Flowers,  of  connscdj  for 
appdlee. 

HOOKER,  J.  The  defendants  appeal  from 
a  verdict  and  Judgment  of  $275,  rendered  In 
an  action  of  assumpsit  for  r^t  of  premises 
In  Detroit  The  case  waa  commenced  against 
ReulMtt  h.  Ginsburg,  Solomon  Glnaburg,  and 
Bernard  Ginsburg,  who  were  declared  a^nat 
aa  copartners  doing  business  under  the  name 
of  U.  L.  Ginsburg  &  Sons.  Bernard  GinA- 
bnrg  only  was  served  with  process.  A  plea 
of  the  general  Issue  was  filed  In  behalf  of 
all  of  the  defendants.  Upcm  the  trial  tbe 
father  of  Bernard  and  Solomon  was  sworn, 
and  testified  that  at  the  time  of  the  lease  of 
the  premises  the  firm  was  composed  of  his 
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wift,  Badbd  h.  (^nsbnrg,  and  Ub  two  sons, 
Bernard  and  BolomoB.  Upon  cro6B-«xamlna- 
tion  he  testified  tbat  Us  Banu  waa  Samnel 
Ginsbnrg;  tliat  ttaae  mm  do  soch  person  u 
Beuben  U  Qm^mtg;  that.  whHe  the  lUrect- 
ory  showed  that  Benben  1^  Bred  at  111 
Golmmbla  street.  It  waa  the  rtaidence  of  the 
wttness;  that  he  had  always  eairted  mi  bnal- 
neaa  aa  IL  L.  Ginsburs  ft  Sons,  and  be  did 
not  know  why  he  did  not  hsrv  his  name 
put  in  the  direeti»7  as  SanHiel  Oln^wrs; 
that  before  hla  sons  went  into  partnership 
with  him  he  signed  eroytbbig  as  R.  U  Gtais- 
burg  ft  Sons.  He  further  stated  that  R.  L. 
Olnaburff  was  Bachel  Gl]iabar&  bis  wtfe. 
Tber«apon  the  foUowtng  cottoq\iy  ensued: 
"Iff.  Sloman:  Waa  there  any  such  firm  hi 
cdetence  as  Beaben  L.  Qlnsbargr  Solomen 
and  Bernard  Ginsbarrf  A.  sIf;  net  to 
my  knowledge.  The  Cont:  May  I  aA. 
with  refcrcBOe  to  that,  whom  yon  aK>«ared 
for  -when  yon  apipeared  for  Beiiben  U  Gtns- 
bui«?  Mr.  Soman;  I  appeared  for  all  the 
defendants.  The  Court:  I  know,  but  the  de- 
fendant's name  is  Bsnbm  L.  Otnabur?.  Mr. 
Sloman:  What  does  yom:  honor  wish  to 
know?  The  Oourt:  Whom  yoa  appeared 
for;  who  the  party  Is  with  reference  to  that. 
Mr.  Stomao:  I  appeared  for  the  defendants. 
We  appear  for  the  defendants  tit  the  case. 
The  Court:  But  there  Is  one  defendant 
named  as  Benben  L.  Glnsburg.  Mr.  Sloman: 
Reuben  L.  Glnsburg.  They  sne  three  par- 
ties aa  comprising  the  firm  of  R.  Ginsbnrg  & 
Sons.  Now,  I  take  It  that  It  is  Incumbent 
upon  them  to  show  a  partnership  such  as 
they  sue.  The  Court:  That  may  be  so,  but 
I  think  it  is  Incumbent  upon  yo«  to  know  tor 
whom  yon  appeared  when  yon  appeared  for 
Reuben  U  Glnsburg.  Mr.  Sloman:  I  except 
to  the  statement  of  the  court  I  appeared 
tor  the  defendants  In  this  caae.  aa  I  hare  a 
right  to.  The  Court:  Who  arie  the  defraid- 
ants  in  this  case?  Mr.  Sloman:  The  defend- 
ants ore  Reuben  L.  Glnsburg  and  Solomon 
and  Bernard  Giusburg.  The  Court:  There 
is  no  Reuben  L.  Glnsburg.  Mr.  Sloman: 
That  Is  what  the  witness  says."  Aft^  the 
adjoiunment  the  foUowlug  occurred:  "*Tbe 
Court,  (nddresslng  Mr.  Flowers:)  If  you  de- 
sire to  amend  your  declaration  by  substitut- 
ing the  name  of  Samuel  Ginsbnrg,  I  think  I 
would  permit  you  to  do  it  Mr.  Moore:  May 
it  please  your  honor,  Mr.  Sloman  was  called 
out  of  the  dty  upon  a  telegram  on  very  im- 
portant business,  and  be  wished  me  to  come 
here  to  presoit  the  requests  to  charge,  and 
look  after  the  case  as  well  aa  I  might  with 
what  little  knowledge  he  could  give  me  of  It; 
and  it  seems  to  me  that  the  proposition  that 
Is  made  here  at  this  stage  of  the  case,  to 
bring  a  party  Into  this  case,  and  bring  htm 
before  the  Jury,  and  have  a  Judgment  or  a 
verdict  rendered  against  him  when  there  has 
been  no  process  against  him,  and  no  appear- 
ance fur  him,  I  do  not  see  how  it  can  be 
done.  The  Court:  I  do  not  undertake  to 
say  at  the  present  time  that  lie  is  before  the 


court,  bot  ttere  are  two  pardea  before  tbm 
oourt  unquesticHiably.  You  have  appeared 
f<n*  Reuben  L.  Ginsbnrg?  Mr.  Moore:  Tea. 
The  Oourt:  The  evidence  afflrmatlTely  shows 
that  there  fa  no  such  person  as  Beaben  I<. 
Ginsbnrg;  ttiat  tboe  la  no  such  person  in  esc- 
latence^  so  far  as  Imown  to  the  Ginsburgs  in 
this  case,  as  Reaben  L.  Ginsburg.  Now,  aa 
I  said  yesterday,  I  do  not  andcnta&d  bow 
you  did  that  innocently,  but  you  can  see  the 
effect  to  the  other  aide  of  tlie  case.  Mr. 
Moore:  As  to  the  matter  of  imiownce  in  tlw 
ease,  of  course  that  is  something  I  know 
nothing  abottt  I  except  to  the  court's  re- 
mark. The  Ooort:  The  defWdants  pot  In 
tiielr  appearance,  and  yoa  have  appeared  for 
m  person  In  that  way.  Ton  have  appeared 
for  a  person  who  does  not  exist  Now,  un- 
der those  drcnmstances,  with  reference  to 
the  matter,  I  think  the  counsel  may  property, 
even  at  this  stage  of  the  ease,  tuA  for  an 
amendmoit  The  Oonrt:  I  do  not  think.  In 
this  case,  that  I  oonid  have  Bachel  L.  sub- 
stltnted,  under  the  testimony  In  the  case,  for 
Benben  L.,  because  there  Is  no  evidence  that 
would  ^tify  the  doing  of  that;  but.  tf  the 
parties  deilre  either  to  strike  out  the  name 
ot  Beaben  L  at  tUa  time,  and  proceed  as 
against  the  two  oopartnera,  or  Ij^  on  the  can- 
trary,  they  desire  to  proceed  asilnst  Samad, 
Bernard,  and  Solomon  as  partners  under  the 
name  of  B.  L.  Glnsburg  ft  Sons,  I  think  I 
shall  permit  the  amraidment  Mr.  Moore: 
Then,  may  it  please  your  bon<H*,  doesn't  It 
follow  ttiat  It  vras  our  duty  to  tell  them  how 
to  allege  this  imrtnershlp?  Now,  I  dont  un- 
derstand that  It  waa,  and  we  have  got  to 
suffer.  It  must  be  that  we  are  entitled  to 
coats  80  far,  anyway.  They  have  brought 
us  into  oonrt  in  the  wrong  way.  We  are  not 
to  blame  for  thai  They  should  have  found 
oat  what  the  fact  was.  At  any  rate,  they 
aboaht  prove  their  declaration.  I  submit  that 
the  first  thing  they  must  do  In  this  case  la  t» 
prove  the  partnership  iriiich  they  declare 
on  In  the  declaration.  They  say  ho^  Rea- 
ben Ll  Glnsburg,  Bmiard  Glnsburg,  and 
Solomon  Glnsburg,  doing  business  under  the 
firm  name  of  B.  L.  Olnabuv  ft  Scwa,  and 
they  bare  not  proved  it;  and  stIU  we  are  to 
suffer  the  damages  <HC  this  lawsuit,  and  all 
the  Incidental  damages  from  It,  because  they 
did  not  bring  their  suit  right  Surdy,  they 
are  to  blame.  They  say  they  looked  in  the 
directory.  I  submit,  if  they  cannot  put  a 
bettCT  enmse  than  that  before  this  court, 
they  have  no  standing  "hexe  for  a  moment,— 
hearsay  evidence,  that  does  not  Und  Ifr. 
Ginslrarg.  And,  If  tUa  judgment  Is  r»- 
dered,  It  will  be  a  Judgment  against  partner- 
ship property,  and  that  wtU  be  a  judgmoit 
against  Mr.  Glnsburg,  interested  In  that  part- 
nership inoperty.  The  Court:  If  the  coon- 
desires  to  amend  by  aobatltattng  tfte 
word  "Samuel"  Instead  of  "Benben  I^"  1  think 
tbnt  It  Is  the  duty  of  the  court  to  permit  tlw 
amendment  to  be  made.  Mr.  Waibridge: 
We  ask  that  that  amendment  be  mod^  yoor 
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haaoe.  Tbe  Ckmrt,  (ftddreadinv  Mr.  Moored 
I  4o  not  tbiok  I  can  aee  how  the  partita, 
Mnglnff  iq>  a  paper,  aiid  laying  It  down  be- 
fore your  l^al  firm,  and  telling  them  to  en- 
ter an  appearance  for  tbe  defendants,— I  can 
aee  very  readUj  bow  you  entered  an  appear- 
ance for  Benben  L.  Olnsburg,  even  if  there  ia 
mo  such  powm.  That  I  understand  perfect- 
ly; but  at  the  same  time  I  do  not  tbinic,  with 
reference  to  tliat,  that  any  iwejudlce  can 
•rise.  I  do  not  think  from  the  testimony 
that  has  been  offered  In  the  case  that  the 
words  "Benboi  li.  Olnsbarg"  was  Intended  or 
cuvld  describe  any  other  person,  except  Bam- 
■el.  Whether  such  amendment  will  or  win 
not  bring  Bamiiel  Glnsburg  before  the  court 
Id  his  personal  capacity  as  a  member  of  the 
alleged  firm  Is  not  necessary  to  be  consid- 
ered at  this  stace  of  the  prooeedlngi.*  To 
which  serecal  stataDenta  deCendaniB  then 
and  then  duly  excepted,  ^e  teattnMUky  bare 
dosed." 

Here  was  a  plain  case  of  mlsnomtf  at  tbe 
most  Samuel  Glnsburg.  If  that  was  his 
name,  appeared  by  counsel,  answering  to 
the  name  of  Reuben,  and  tbe  pleadings  con- 
tained no  hint  that  he  was  wrongly  named. 
There  Is  no  evidence  that  be  or  Ids  oowud 
was  surprised  or  In  any  way  iDeonrenlenoed 
by  the  amendm»it  when  the  fact  appeared 
np<»i  the  trial  that  the  true  name  was  Sam- 
uel. Indeed,  couiiael  failed  to  state  tliat  he 
did  not  know  of  the  misnomer  ftt»n  Ute  first 
The  power  of  tbe  court  to  permit  an  amemd- 
aaent  in  the  name  of  a  party  who  is  before 
the  court  by  oouns^  wh»e  the  ^Tect  is  not 
to  change  tbe  party,  la  so  well  settled  that 
we  do  not  ted  called  upon  to  discnaa  it  Ncr 
ahould  tbe  drcolt  Judge  be  dented  the  right 
of  criticising  counsd's  conduct  in  appearing 
for  and  pleading  In  tbe  same  of  Reid>en, 
when  he  offers  no  excuse  for  so  doing,  and 
does  not  disavow  tbe  lotentkm  to  obtain  an 
undue  advantage  by  a  sort  ot  sharp  tn«ctice 
more  common  than  commendable  And 
though  we  might  not  be  satisfied  of  intea- 
tlonat  dqwrture  by  counsel  from  tbe  strict 
rules  of  propriety,  we  reoogi^ze  tbe  fact  that 
in  the  trial  Judge  is  a  large  discretion  In  the 
conduct  of  tlie  trial  of  causes,  whldi  should 
Bot  be  Interfaced  with  unless  there  Is  an 
abuse  of  such  discretion,  accompanied  by  a 
palpable  Injury  to  tbe  plaintiff  In  error.  The 
court  appears  to  have  been  warranted  in  say- 
ing, while  discussing  the  question  of  amend- 
ment, that  from  the  testimony  off^ed  it  was 
his  opinion  that  the  name  Reuben  h.  Glns- 
burg was  used  by  the  plaintiff  in  his  Read- 
ing to  describe  the  person  who  testified  that 
his  name  was  Samuel.  This  disposes  of  the 
assignments  of  error  up  to  and  Including  No. 
8,  all  of  which  are  based  vpoa  the  theory 
tbat  the  jury  might  find  that  Reuben  L. 
OlnsbuTA  and  not  Samuel,  was  tbe  psrty 
sued. 

Tbe  next  qnestlon  for  consideration  relates 
to  the  charge.  Tbe  d^endant  claimed  tbat 
he  rented  the  i  * —  for  three  mpnths  from 


June  12tfa,  and  paid  the  rest  for  three 
months;  that  before  September  12th  he  noti- 
fied plaintiff's  agent,  Mr.  Walbridge,  that  he 
shoDld  vacate  before  December  12th,  to 
which  time  be  would  pay  ibe  rent  and  would 
probftWy  go  ort  bi  October.  This  was  de- 
nied by  Mr.  Walbridge,  wbo  says  that  he 
made  an  agreement  t»  lease  for  five  years 
at  $500  a  year,  qnarteriy  In  advance,  and 
paid  a  quarter  rent,  but  refused  afterwards 
to  sign  the  lease.  According  to  the  d^end- 
ant'B  own  testimony,  he  remained  in  posses- 
slsn  after  the  expbntlon  of  the  three  months 
ending  September  12th.  If  his  contention  is 
rli^t  that  BO  notice  -to  quit  at  the  explratloa 
of  a  term  is  necessary.  It  has  no  appUcattoD 
here^  tac  under  his  own  statonuit  he  stated 
an  intention  to  remain  longer,  In  which 
plaintiff  aoqutesoed;  and,  wtaether  he  did  In 
fact  make  snch  statement  er  not  be  contin- 
ued in  possession,  and  plaiotlff  snffowd  It 
without  objection.  Hence,  under  the  estab- 
lished rule,  the  thnee-moBths  notice  was  req- 
uisite. It  makes  little  difference  what  name 
tbe  tenancy  Is  called  by  so  long  as  the  coort 
tauttmeted  the  Jury  that  if  be  did  give  the 
notice  claimed  the  phdnturs  right  to  recover 
woidd  be  limited  to  rent  up  to  December 
12th. 

The  imly  remaining  question  that  need  be 
noticed  retates  to  an  Item  of  925.  Mr.  Wal- 
bridge testified  that  tlie  premises  had  been 
rented  to  Mr.  Pariccr.  and  tbat  defendant 
GlBsbmg  offwed  $26  if  he  would  Induce 
Parks  to  allow  -fflnsburs  to  keep  it  Wal- 
brldge  told  him  that  the  926  would  be  Mrs. 
Tuner's,  to  which  he  assented.  This  was 
dispvted  by  Gtnsborg.  Bequests  to  charge 
were  based  on  the  thecar  tbat  this  was  a 
promise  to  Walbridge,  and,  no  assignment 
being  shown,  no  recovery  could  be  had.  Tim 
coort  ccrrecdy  instnicted  the  Jury  that  If  tbe 
promise  was  to  Walbridge  personally,  It 
ooold  not  be  recofiered,  whDe,  If  it  was  un- 
derstood to  be  a  promise  tbat  Mrs.  TuUer 
should  have  It,  It  could  be  recovered,  pro- 
vided there  was  a  promise  to  pay  aa  Mr. 
Walbridge  claimed.  Ns  arror  a^eoring,  ths 
Judgment  will  be  affirmed.  The  other  }as- 
tlees  omewrsd. 


SBNATB  OP  THE  HAPPY  HOMB  CLUB 
OF  AMERICA  V.  BOARD  OF  SUP'RS 
OP  ALPENA  COUNTY. 
(Supreme  Coort  of  Michigan.   Feb.  20,  1804.) 
Constitutiokai.  Ijaw  — Diixsatiok  or  Lsouu- 

TIVI  POWBRS. 

Act  No.  207  of  1893,  permitting  a  jus- 
tice to  accept,  from  one  charged  ea  a  diBorderiy 
person  with  drunkeoBcu,  a  reeogniitnce  that 
defeodaQt  will  take  at  least  80  days'  trettmeat 
of  some  domestic  corporation  adminlsteriag  a 
core  for  drtinkenness,  and  required  hj  law  to 
make  and  file  reports  thereon,  and  will  con- 
form to  its  rules,  and  drink  no  Intoxtcanbi  for 
90  days;  and  providing  that  on  liii  aroearaucs 
before  the  justice  after  60  daya,  and  tbowing 
that  he  has  so  far  complied  with  the  recogm- 
sanoe,  he  diaU  bs  aoqalttad  and  discharged.— 
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ii  invalid,  &■  permitting  onofflcial  persons  to 
prescribe  roles  tor  the  acqnittal  of  persona  cliar- 
ged  with  crime. 

Certiorari  to  circuit  court,  Ali>ena  county; 
Robert  J.  Kell«)r,  Judge. 

Mandamus  on  relation  of  the  Senate  of  the 
Happy  Home  Olub  of  America,  a  corpora* 
don,  to  compel  the  board  of  supervisor*  of 
Alpena  cnmty  to  allow 'and  a  bill  for 
treatment  and  maintenance  of  me  Richard 
Kelly.  Writ  granted.  Beepondenta  bring 
cOTtlorari.  Bevoved. 

Act  Na  207,  of  1808,  is  entitled  "An  act 
to  authorize  tbe  oourtt,  Jostlces  of  the  peace 
and  police  justices  of  this  state  to  permit 
thoae  charged  and  complained  against  as 
dlsordviy  persons  on  account  of  drunken- 
ness or  Intoxication  to  give  a  special  reoig- 
nlaance  conditioned  for  such  ptfsons  taking 
the  cure  tor  such  drunkenness  and  Intoi- 
iGatim,  and  for  the  adjournment  of  such 
case  against  such  petBon  for  a  limited  time 
for  this  purpose  and  to  provide  meaos  for 
carrying  out  the  same."  The  first  section 
iworldes  "tliat  whenever  any  person  sliall  be 
charged  m  complained  against  as  being  a 
dlsordwly  person  on  account  of  drunkenness 
or  Intoxication,"  etc,  be  may  give  a  recog- 
nizance "In  the  penal  sum  of  one  hundred 
dollars  with  a  good  and  sufficient  surety  to 
be  apiHTOved  1^  such  court  oat  Justice  of  the 
peace  or  police  Justice,  conditioned  that  such 
person  will  immediately  take  treatment  for 
tbe  cure  of  such  drunkenness  or  Intoxication, 
of  some  corporation  organized  under  the 
statutes  of  this  state  for  the  purpose  of  ad- 
ministering Bucb  cure  and  required  by  law 
to  make  and  file  reports  In  reference  thereto; 
to  be  tb^ln  specified  for  the  period  of  at 
least  thir^  days,  and  that  sucb  person  will 
observe  and  obey  all  directions  and  regula- 
tloDB  prescribed  by  those  adminlst^ng  such 
cure,  and  that  such  person  will  not  indulge 
in  the  use  of  Intoxicating  or  malt  liquors  for 
the  period  of  ninety  days,  and  -  that  such 
pnrson  will,  at  the  end  of  sixty  days  from 
the  date  of  said  recognizance,  appear  before 
such  court.  Justice  of  the  peace  or  police  Jus- 
tice, and  answer  the  charge  or  complaint 
against  such  person."  It  is  further  provid- 
ed that,  upon  giving  the  said  recognizance, 
the  cause  shall  be  adjourned  for  60  days, 
"and  If  at  the  end  of  said  sixty  days  men- 
tioned in  said  recognizance  said  person  shall 
appear  and  show  that  he  or  she  bos  conform- 
ed to  the  said  conditions  mentioned  In  said 
recognizance  up  to  that  time,  then  such 
person  shall  be  acquitted  and  dlschai^ed." 
It  Is  further  provided  that.  If  he  falls  to 
show  that  he  has  compiled  with  the  provi- 
sions of  the  recognizance,  he  shall  be  prose- 
cuted for  the  original  offense,  or,  if  he  fails 
to  appear,  his  recognizance  shall  be  forfeited 
according  to  law.  Section  2  provides  that 
the  Justice  shall  "make  inquiry  Into  the  cir- 
cumstances and  financial  condition  of  such 
person,  and  If  upon  such  Inquiry  and  inves- 
tigation sucb  p«son  Is  found  to  be  In  Indi- 


gent circumstances  and  unable  to  pay  tar  his 
or  ber  said  treatment  and  maintenance  dur- 
ing the  time  of  receiving  tbe  same,  then  tbe 
cost  and  expense  of  administering  such  cure 
and  maintaining  such  person  shall  be  a  coun- 
ty charge  against  tbe  respective  counties  In 
which  such  recognizances  are  givoa  and  filed, 
but  said  (diarge  shall  not  exceed  seventy  d<^- 
lars,*'  eta  The  same  section  further  pro- 
vldes  for  the  payment,  by  tbe  board  of  sn- 
pervismra  or  board  of  county  auditors,  *^ip<Hi 
the  certificate  of  said  court.  Justice  of  the 
peace  or  police  Justice,  that  such  person  Is  In 
Indigent  drcumstances  and  unaUe  to  pay 
for  such  cure  and  maintenance,  and  opm 
proof  that  such  person  has  been  properly 
treated  and  cured  of  auch  drunkenneaa  or 
Intoxication."  This  section  further  provides 
that  the  court  shall  furnish  a  certificate  of 
Indigency  to  the  corptaation  at  tbe  time  tbe 
recognisance  la  given. 

J.  D.  Tumboll,  for  relator.  L.  6.  Dafoe, 
Pros.  Atty.,  (A.  A.  BUIs,  Atty.  of  ooon- 
sel.)  for  respondents. 

PER  OURIAM.  Respondents  bring  to  this 
court  by  coilMrari  the  proceedings  bad  In 
the  circuit  court  for  the  county  of  Alpoia 
upon  an  application  for  mandamus  to  com- 
pel respondents  to  aodlt  i«lator's  UU  tor  the 
cure  of  one  BlcSuurd  E^Iy  of  the  liquor  hab- 
it, under  the  provisions  of  Act  No.  207  of  the 
Laws  of  18d3,  popularly  known  as  the  **Jag 
Gnre  Act,"  a  copy  of  which  Is  appended. 
Tbe  statnto  providing  for  the  punishment  of 
disorderly  perscms  allows  the  Justice  to  canse 
the  arrest,  and  proceed  to  try  the  perscm 
charged;  and  uiwn  conviction  upon  the  trial, 
or  if  he  pleads  guilty,  he  may  punish  the 
offender  by  fine  and  costs,  or  imprisonment 
In  (be  county  JaU  or  Detn^t  House  of  Cor- 
rection, or  be  may  require  a  recognisance  for 
his  good  behavior  for  the  polod  of  three 
months.  The  act  In  question  permits  the 
Justice  to  accept  a  dUTerent  recognisance, 
viz.  one  conditioned  that  the  defendant  will 
take  ttie  core  within  a  time  spetdfled,  and 
conform  to  the  rules  and  r^EUlatlon>  of  tbe 
corporation  administering  such  cure,  and  that 
he  will  not  drink  intoxicating  liquor  tor  the 
pmlod  of  three  months.  It  further  prorldes 
tliat  upon  appearing  before  the  Justice  at 
the  end  of  60  days,  and  showing  that  he  has 
conformed  to  the  conditions  of  the  recogni- 
zance up  to  that  time,  he  "Shall  bo  acquit- 
ted and  discharged."  This,  In  effect,  per- 
mits unofficial  persons  to  prescribe  rules 
which  shall  acquit  persons  charged  with 
crime.  These  roles  may  be  lax  or  strlngott: 
but,  whatever  thcgr  are»  the  Justice  has  only 
to  acquit  If  they  are  shown  to  be  complied 
with,  niey  may  be  ss  variable  as  the  cv- 
poratlona  prescribing  them  are  numerooa. 
It  is  not  within  the  province  of  the  leglsls- 
ture  to  delegate  to  private  corporations  tbe 
I>ower  to  make  laws  for  the  dladiarge  of 
offenders.  The  ordo*  of  the  drcnlt  court 
will  be  reversed,  with  costs. 
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STATE  T.  DUNBAB'S  ESTATE. 

(SopTenw  Oonrt  of  Mj^Wf^ti,  petK  20,  1804.) 

Pmoun  JtmicDionoK  — Likitations  —  Ruhkik* 
MAIHST  8TATB— Inbanitt  —  Cbrtipicatb  ot  In* 
BIOENOB— WOU  — RlOBTS  OF  IkSANE  LEOATSa 

L  Under  Him.  St.  |  633i^  which  aathor- 
Ixes  a  ffaardlan  to  ask  a  juobate  judge  to  pau 
on  a  qneBtioD  whether  a  debt  of  the  ward 
ahoald  t>e  paid,  the  probate  coart  haa  jnriedlc- 
tion  to  pen  on  a  claim  by  the  atate  against  the 
vnardian  of  an  insane  person  for  his  expenses 
at  an  asylam,  where  the  guardian  has  stipu- 
lated that  the  claim  shonld  be  heard  before 
■iich  court. 

2.  A  claim  by  the  state  against  the  guard- 
ian of  an  insane  person  for  hla  expenses  at 
an  aaylnm  la  barred  after  six  years,  since,  hy 
How.  St.  i  8782,  the  statute  runs  against  the 
state  as  against  indiTidnals. 

3.  The  failure  of  the  probate  judge  to  en- 
ter an  order  in  the  journal  of  the  probate  court, 
as  required  by  Comp.  Laws  1871,  S  1934,  does 
not  inTalldate  the  ori^nal  certificate,  under 
■Ml  of  the  prolnta  ooiut,  by  which  an  Insane 
person  la  admitted  to  an  asylum,  and  supported 
at  county  expense. 

4.  A  wiU  provided  that  the  income  and 
ptiBdpal  shall  be  recelred  by  all  boiefielajlMi 
dear  ot  theb  debta  and  alienations:  "paymenta 
most  be  made  either  directly  to  the  oenellcia- 
riee,  or  npon  their  respective  orders,  si^ed 
not  more  than  three  months  beforehand." 
Htid,  that  payments  shonld  be  made  to  the 
gnaraian  of  an  Insane  legatee,  and  the  fond 
recdred  by  the  guardian  could  be  applied  to 
tibe  support  of  such  legatee  In  an  aaylnm. 

Error  to  drcnit  coort,  Delta  eonnty;  John 
W.  Stone,  Judge. 

Claim  liy  the  state  against  James  N.  Mc- 
Brlde,  as  guardian  of  the  person  and  estate 
of  Bela  M.  Dmibar,  an  Insane  person,  for 
mwkeys  expended  In  caring  for  Dnnbar  In 
an  asylum.  Prom  a  judgment  for  the  state, 
the  guardian  appeals.  Modified. 

J.  F.  Carey,  for  appellant  A  A  filUs, 
Att7.  Gen.,  for  the  State. 

MONTGOMERY,  J.  The  state  presented 
to  the  probate  court  for  allowance  a  claim 
against  the  estate  of  Bela  M.  Dunbar,  an  in- 
sane person,  the  claim  being  tar  moneys  ex- 
pended in  caring  for  Mr.  Dunbar  in  the  asy- 
lum for  the  Insane.  The  claim  was  allowed 
In  probate  court,  and  an  appeal  was  taken  to 
the  drcnit,  where  the  claim  of  the  state  was 
again  allowed,  and  the  case  la  brought  here 
for  review  on  the  special  findings  made  by 
the  drcuit  judge,  the  question  presented  be- 
ing whether  the  findings  support  the  judg- 
ment.  The  findings  show  that  the  ward, 
ftela  M.  Dunbar,  was  committed  to  the  Asy- 
lum for  the  Insane  at  Kalamazoo  in  1868, 
and  that  from  August,  1869,  until  January 
1, 1879,  he  was  maintained  at  the  expense  of 
the  county  of  Ddta,  and  that  from  January 
1, 1879,  tin  March  31,  1892.  he  was  maintain- 
ed at  the  asylums  of  the  state  at  the  expense 
of  the  stat&  Since  March  31,  1882,  the  ex- 
pense of  his  maintoiance  haa  been  borne  by 
bis  estate.  The  findings  further  show  that 
the  expense  of  maintaining  the  ward  by  the 
stete  from  June  80,  1886,  until  March  31, 
189%  amounted  to  91,637.07.  It  la  conceded. 


bowevar,  tliat  there  was  an  error  In  computa- 
tion, which  should,  in  any  event,  be  correct- 
ed. The  drcuit  judge  found  that  the  state 
was  entitled  to  have  this  sum  allowed  against 
the  estate  of  the  ward  In  the  hands  of  the 
guardian.  Four  points  are  urged  on  this  ap- 
peal: (1)  niat  the  probate  court  had  no- 
jurisdiction  of  the  proceedings;  that  there 
is  no  authority  of  law  for  presenting  dalnis 
against  the  estate  of  a  ward  tmder  guard- 
ianship to  the  probate  coml;  that  the  rem- 
edy Is  by  action  against  the  ward.  (2)  That 
the  portion  of  the  stete's  claim  which  ac- 
crued prlOT  to  December  6,  1886,  is  barred 
by  the  general  statute  of  limitations.  (3) 
That  the  proceedings  adjudging  Bela  M. 
Dunbar  insane,  and  adjudicating  that  he  wa» 
an  indlgfflit  person,  are  irregular.  (4)  That 
the  only  fund  In  the  estate  of  Dunbar  Is  a 
fund  recdved  under  a  devise  by  will  of  his 
unde,  and  that  by  the  terms  of  the  will  this 
fond  Is  not  subject  to  tiie  payment  of  this 
claim.  We  will  consider  the  qnesttons  in  the 
order  presented. 

L  Section  6322,  How.  St,  provides  that 
"every  guardian  appointed  under  the  i^vi- 
slons  of  this  chapter,  whether  for  a  minor  or 
any  other  person,  shall  pay  all  just  debts  due 
from  the  ward  and  all  ezpensee  Incurred  by 
any  county  in  the  care,  support  or  main- 
tenance of  such  ward,  npon  the  approval  of 
the  judge  of  probate,  out  of  his  personal  es- 
tate, and  the  Income  of  his  real  eatete,  If 
suffldent,  and  if  not,  then  out  of  his  real  es- 
tete,  upcm  obtaining  license  for  the  sale  there- 
of, and  disposing  of  the  same  In  the  manner 
provided  by  law."  This  section  was  plainly 
intoided  to  give  to  the  probate  court  stnne 
supervisory  control  over  the  acts  of  the 
guardian  In  paying  debts  of  bis  ward.  The 
q:nestion  Is  whether  this  direction  or  approval 
can  be  Invoked  only  by  the  guardian,  or 
whether  any  person  interested  In  having  the 
action  of  the  probate  judge  upou  the  ques- 
tion may  ask  it  We  think  the  latter  con- 
stmction  the  more  reasonable^  But  In  this 
case  the  guardian  has  himself  joined  In  ask- 
ing the  advice  of  the  probate  court  A  stipu- 
lation between  the  parties  contains  the  fol- 
lowing: "All  the  parties  Interested  in  this- 
hearlng  have  been  duly  notified,  or  waived 
notice,  and  the  question  aa  to  the  liability  of 
the  said  estete  to  the  county  of  Delte,  and 
the  liability  of  said  estete  of  Bela  M.  Dun- 
bar to  the  stete  of  Michigan,  shall  be  heard 
before  the  probate  court  of  the  county  of 
Delte  on  the  13th  day  of  March,  1893.  at 
1:30  o'dock  p.  m.,  without  further  notice  U\ 
dther  party."  It  Is  v«7  dear  that  the  sec- 
tion in  question  authorizes  tbe  guardian  to 
ask  a  lu-obate  judge  to  pass  npon  the  que*- 
tion  of  whether  a  debt  should  bo  paid,  and 
by  this  stipulation  be  has  sobmlttod  that 
question  to  the  court 

2.  We  think  the  stetute  of  limitations  must 
be  hdd  to  apply  to  this  case.  How.  St 
S  8732,  reads:  "The  limitations  hereinbe- 
fore prescribed  for  the  com  mencement  of 
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actloiu,  shall  aptdy  to  the  same  actlona  when 
broogbt  in  the  name  of  the  people  of  thla 
state,  or  hi  the  name  of  any  office  or  oth- 
erwise, tor  the  benefit  of  tlie  state,  In  the 
same  manner  as  to  actions  bronffht  by  Indl- 
TiduaJa."  This  reduces  the  claim  to  $1,- 
065.36,  and  Interest  from  March  SI,  1892. 

3.  As  to  the  question  of  whether  the  ward 
was  prop^ly  admitted  to  the  asylum,  it 
stands  admitted  in  the  recced  that  he  Is  now, 
and  has  been  since  1868,  Insane;  and  that 
on  the  Ist  day  of  January,  1879,  said  M. 
Dunbar  became  a  state  charge  by  virtue  tut 
the  laws  of  this  state,  and  from  January  1, 
1879,  till  March  31.  1882,  was  maintained  at 
the  expense  of  the  state.  This  would  se«n 
to  preclude  an  inquiry  into  the  question  of 
the  regularity  of  the  order  committing  Dun- 
bar to  the  asylum.  We  would  have  more 
hesitancy  In  so  constming  the  stipulation  If 
It  were  not  apparent  that  the  question  sought 
to  be  raised  Is  CTtlrdy  tedmlcal,  and  de- 
TC^d  of  merit  The  statute  In  fonie  when 
the  order  for  his  admission  to  the  asylum 
was  made  was  section  1034  at  the  OompUed 
Laws  at  18T1:  **When  a  person  in  Indi- 
gent circumstances,  and  not  a  pauper,  be- 
comes insane,  appUcatioa  may  be  made  in 
his  behalf  to  the  probate  judge  of  the  coun- 
ty  where  he  resides;  and  said  probate  judge 
shall  call  two  respectaUe  physidans,  and 
othar  creditable  witnesses  and  also  immedi- 
ately notify  die  prosecuting  attorney  of  bis 
county,  at  the  time  and  place  of  meeting, 
whose  duty  It  shall  be  to  attend  the  exam- 
inatloa  and  act  in  behalf  of  said  county;  and 
said  probate  judge  shall  fully  tnTcstlgate  the 
facta  in  the  case,  and  either  wldi  or  with- 
out the  verdict  of  a  jury,  at  his  discretion,  as 
to  the  qneetion  of  Insanity,  ebsll  decide  the 
ease  as  to  Us  indigence;  and  if  the  pro- 
bate judge  certifies  that  satlaeactory  proof 
has  been  adduced,  abowtng  him  insane,  and 
his  estate  Is  insufficient  to  support  him  and 
his  fanUly,  «■  If  he  has  no  fbmUy,  hlmsdf, 
under  the  visitation  of  Insanity,  <m  his  cer- 
tificate, under  the  seal  of  the  probate  court 
of  said  county,  he  shall  be  admitted  into  the 
asylum  and  supported  there  at  the  «zpaise 
of  the  county  to  which  be  beilongs,  until  he 
shall  be  nestored  to  soundness  at  mind.  If 
effected  In  two  years,  and  until  removed  by 
order  of  the  board  of  supervisors  of  such 
county.  Tbe  probate  judge  in  such  case 
shall  have  power  to  compel  tbe  attendance 
of  witnesses  and  jurors,  and  shall  file  the 
certiflcates  of  tbe  pliysiclans,  taken  under 
oath,  and  otiier  papers,  in  his  office,  and  en- 
ter the  prop»  crier  in  the  jonmal  ot  the 
probate  court  in  his  office."  In  this  case 
there  was  such  a  certificate  as  is  required 
the  terms  of  this  act,  and  the  authorities  of 
the  asylum  have  since  acted  upon  it.  It  ajK 
pears  that  the  order  mentioned  In  the  sec- 
tion wss  not  «it»ed  <hi  the  jonmal  by  the 
judge.  But  the  entry  of  the  order  Is  not 
a  prerequisite  to  tbe  admission  of  the  Insane 
person  to  tbe  asylum.   Tbe  certlfloate  la  all 


that  Is  required,  and  the  officers  of  the  asy- 
lom  are  bound  to  act  Txpoa  this.  Hito  ixr- 
tlflcate  is  not  a  copy  o<  the  order,  bat  am 
orl^nal  document,  and  tbe  failure  of  the 
probate  judge  to  thereafter  enter  tbe  order 
In  the  journal  does  not  invalidate  it  See 
Htdk^  V.  Hinsdale^  S  Midi.  267;  BlancliaM 
V.  De  Graff,  60  Midi.  Ill,  26  N.  W.  849. 

4.  The  point  most  Insisted  upon  is  that  tba 
fund  In  tbe  hands  od!  the  guardian  is  not  aid>- 
ject  to  the  payment  of  Qie  flnliri.  The  fond 
Is  rec^ved  from  the  ezeaitors  ct  the  wUl 
of  his  uncle.  At  just  what  time  It  came  Into 
the  hands  of  the  guardian  does  not  appear. 
Tbe  contention  of  the  guardian  Is  that  the 
legacies  w^  to  be  paid  to  tbe  legatees  them- 
selves, tor  their  own  personal  benefit,  and 
not  to  their  creditors  or  alienees,  and  that 
the  same  are  to  be  received  ftee  and  dear  of 
alienation,  antidpation,  debts,  oontiact^  and 
engagemrats.  The  following  Is  quoted  trma 
the  win:  *T  desire  to  guard  against  Improvi- 
dence of  females  as  well  as  males;  to  pre- 
v«tt  alienation,  anticipation,  and  dlverslaa 
trom  benefldarles  to  thdr  creditors.  To  ac- 
complish these  mds,  I  direct  that  Incoms 
and  prlndpal  alao  shall  be  recdved  fay  aH 
beneficiaries  flree  and  dear  of  thdr  driits^ 
contracts,  antldpatiims.  and  aUenatioiis, 
and  of  an  UabnUy  for  or  by  reason  of  Oie 
same,  and  from  aU  levies,  attachments,  and 
executions.  Payments  must  be  made  either 
directly  to  the  b^i^clailes,  or  upcm  Ihdr 
respective  orders,  signed  not  more  than  ibne 
months  b^orehand"  It  is  coutoided  by 
the  defendant  that  the  Inhaltance  was  not 
only  beyond  the  reach  <a  creditors  whQe  In 
the  hands  of  trustees,  but  that  it  also  came 
Into  tbe  bands  of  the  legatee  free  from  aU 
liability  fM-  or  by  reason  of  the  dalms  of 
creditors.  We  do  not  think  the  language 
open  to  the  construction  that,  afto*  the  fund 
had  in  tact  come  Into  the  hands  of  the  leg- 
atee, It  ^onld  not  be  liable  tar  hla  subse- 
quent engagemmts.  If  13ke  provision  be  giv- 
en fan  scope,  It  fidlows  that  Bela  M.  Dua- 
bar  has  been  mtiUed  to  receive  money  anffl- 
dent  to  p^  his  diarges  at  the  asylum.  Be- 
ing himsdf  Inoon^eteat  to  recetve  tiiem.  tiber 
have  be«i  paid  to  bis  guardian.  Is  it  posM- 
ble  tluit  the  win  must  be  given  such  a  eon- 
struction  that  this  property  shall  be  accoma- 
lated.  while  ha  himself  la  siqHMrted  by  pub- 
lic charity?  If  so,  it  la  because  be  baa,  by 
a  visitation  of  the  affliction  under  which  be 
is  snff^ng,  been  prevented  from  hlmsdf  r^ 
cdvlng  and  disbursing  the  money.  Hut  lie 
would  have  be«i  entitled  to  receive  ttas 
money,  and  to  apply  It  to  hia  siqpport  if  aans; 
Is  trnquestitmable.  The  fact  ttiat  he  vna  mat 
able  to  do  so  because  of  bis  insanity  doea 
not  entitle  the  represoitatives  of  tbe  estate 
to  aecnmnlate  the  fund  for  others,  and  di- 
vert it  from  the  purpose  Intended.  Tbe  dr- 
cult  judge  reached  this  cMmdnsion,  and  we 
tiilnk  be  was  right  Bxcept  as  herdn  modi- 
fied, the  order  of  the  circuit  coort  wlii  stand 
affirmed,  and   the  dalm  will  be  aHowad 
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against  the  estate  at  the  warn  of  91*066^ 
and  intaest  frmn  Match  SI,  1892,  at  6  i»er 
«eat.   The  other  jnstioes  concurred. 


8TATBI  ax  ral.  BADL  t.  SHAUGHNBSSBY, 

Justice  of  the  Peace. 
{Snprame  Court  of  Wisconsin. .  Jan.  SH,  1881) 

BuPKKHB  Court— Obigimal  Jubiboiotioit— Qdo 
■Wjir«asto. 
Since  Const,  art.  7,  S  &  Kives  the  drcnit 
eonrts  general  orl^nal  Jurisdicfion,  and  M>pd- 
late  ana  snpeirlwry  jnrisdietlcm  over  Inferior 
courts,  with  the  power  to  issue  all  oeedful 
writs,  the  supreme  court  confines  its  original 
jurisdiction  to  matters  affecting  the.  whole  state, 
and  will  dismiss  the  relation  of  one  sued  before 
a  de  facto  city  justice,  to  contest  his  title,  as 
having  been  appointed  hr  the  council  without 
authotltj. 

Belation  of  Charles  BadI  to  tr^  the  title  of 
F.  M.  Shanghneaaey  as  justice  of  the  peace 
la  and  for  the  dty  of  Portage.   Writ  dmled. 

Rnbtec  A.  Cole,  for  rdatw. 

PER  OURIAH.  F.  M.  Bhangbneaser  la  an 
acting  Justice  of  the  peace  In  Portage.  As 
ancb  Jnstica,  he  tasned  a  sammons,  which 
was  serred  vpoxL  the  rdator,  In  tsvae  of 
Charles  Chislow.  The  relator  contends  that 
Shanghnessey  was  appointed  the  common 
cooncU  of  Portage  to  flU  a  racancy  caused 
by  the  retfgnatlott  another,  and  that  the 
common  conndl  had  no  authority  to  make 
sach 'appointment;  and  he,  thoefore,  seeks 
In  this  proceeding  to  hare  Shangbnessey's 
title  to  such  office  determined  by  this  court 
in  this  action.  There  can  be  no  qnestlon  but 
what  the  dradt  court  has  Jurisdiction,  upon 
a  proper  application,  In  such  a  cas&  Const 
art  7,  I  8;  Ser.  8L  |  8468  et  eeq.  Since 
the  dedirton  in  Attwney  General  t.  Chicago 
ft  N.  W.  By.  Co.,  8S  Wis.  425.  621,  et  seq., 
this  court  has  refused  to  take  original  Juris- 
diction in  the  dass  of  cases  mentioned  In 
section  8,  art  7,  of  the  constitution,  except 
where  it  affects  the  state  at  large^  this  court 
Judging  of  the  contingency.  In  each  case,  for 
itself.  State  Baker,  S8  Wis.  71,  77;  State 
r.  St  Orolx  Boom  Corp.,  60  Wis.  565,  19  M. 
W.  896.  The  question  here  presented  does- 
not  so  affect  the  state  at  large.  The  writ  Is 
denied. 


In  re  RADU 
(Suprems  Oonrt  of  WiscouBln.  Jan.  80, 18M.) 
PaoBtsmoN— TiTLB  or  Ds  Facto  Ornosa. 
Prohibltl<m  will  not  Issne,  on  relation  of 
•one  sued  befix*  the  appointee  ox  a  city  coundl, 
to  fill  a  Tacaucy  as  justice  of  the  peace,  on  the 
ground  that  the  council  had  no  power  to  ap- 
point; since,  the  office  existing  de  jure,  the  ap- 
pointee is  a  de  facto  ofBcer.  State  t.  McMar- 
tin.  43  N.  W.  572,  42  Minn  30.  approved. 

Petition  of  Charles  Badl  for  a  writ  of  prtM- 
Mtlon  to  F.  M.  Shaughnessey  to  proceed  with 
etdt  of  Charles  Chislow  against  relator. 
Writ  dolled. 

v.67N.w.nal&— 70 


BnUee  A  Ode,  for  petitioner.  W.  & 
Stroud,  for  respondent 

PER  CURIAM.  It  appears  that  F.  M. 
Shaughnessey  was  appointed  a  justice  of  the 
peace  by  the  oMumon  oonndl  of  Portage,  to 
fill  a  vacancy  made  the  reslgnatlfHi  ot 
another.  Thereupon  an  action  was  com- 
menced before  such  Justice,  and  a  summons 
Issued  by  him  in  faror  of  one  Charlea  Ofais- 
low.  and  against  the  petitioner  herein,  Charles 
Radl  Upon  the  return  of  the  summons 
served  upon  Badl,  he  applied  to  this  court 
for  a  writ  of  prohibition  to  perpetually  re- 
strain sodi  Justice  trma  taking  any  steps  or 
exodslDg  any  Jurisdiction  in  the  csuse,  on 
the  grotmd  that  the  common  council  had  no 
lawful  auOuHity  to  fill  sndi  vacancgr  by  ap> 
polntment  Assuming  sndi  to  be  the  facts, 
still,  as  thoe  was  such  an  office  de  Jure  In 
the  city  as  Justice  of  the  peace  to  be  fiUed. 
and  as  the  person  who  here  acted  was  os- 
tensibly appointed  to  fill'  that  office  and 
qualified,  we  must  r^ard  him  aa  being  mish 
offlcer,  at  least  de  facto,  and  henoe  most  hold 
that  he  had  Jurisdiction  tn  the  case,  and  that 
Ua  official  acts  were  bhiding  upon  the  parties. 
In  re  Boyle,  9  Wis.  264;  State  Bloom,  17 
Wis.  521;  Chicago  ft  N.  W.  B.  Co.  t.  Lang- 
lade Ga,  98  Wia.  627-^S8,  U  N.  W.  844; 
Baker  t.  SUte,  68  Wis.  37,  88  N.  W.  62;  In 
re  Bnilce,  76  Wis.  357.  46  M.  W.  24;  In  re 
Mannbig,  76  Wis.  865,  46  N.  W.  36,  affirmed 
to  139  U.  B.  604, 11  SD^  Ct  624.  This  court 
has  bdd  that,  imder  our  atatotea,  snch  writ 
Issues  only  to  restrain  the  acts  of  a  court  or 
ottao'  Infericff^  tribunal  exerclelng  eome  Jn- 
dldal  power  which  It  has  no  legid  authority 
to  ezerdse.  Ber.  St  H  3467-8402:  State  t. 
Gary.  83  VHs.  93.  It  would  seem  that  the 
writ  Is  not  to  be  apidled  to  any  officer  <n* 
body  on  whom  the  law  confers  no  power  of 
prcmoundng  any  Judgment  Jn  re  <3odson, 
16  Ont  App.  462.  "A  writ  of  prohibition  wlU 
not  issue  frtien  there  Is  sny  othw  adequate 
remedy."  State  Burton,  11  Wis.  U;  State 
T.  Commissioners  of  Roads,  12  Amer.  Dec. 
586;  Smith  t.  Whitney.  116  U.  8. 167,  6  Sup. 
Ct  570;  Queen  Local  Ooremment  Board. 
10  Q.  B.  Dir.  80O.  Here  flie  petitioner  a|>- 
pears  to  hare  another  adequate  remedy.  The 
precise  question  here  presented  has  been 
recently  determined  by  the  supreme  court  of 
Uinnesota.  It  was  tiHere  properly  held  that  "a 
writ  ctf  prohibition  wlU  not  lie  to  test  the 
title  of  a  de  facto  Judicial  officer."  State  t. 
McMartln,  42  Minn.  80,  48  N.  W.  672.  Ohe 
writ  la  denied. 


BflNER  T.  LANS). 
(Supreme  Court  of  Wisconsin.    Jan.  80,  1894.) 
FBAin>iii.siTT  CoMTBTAKOBs-^Riasn  or  Gssn- 

ITORB. 

Rer.  St  |{  2077,  2078,  provide  that  a 
grant  to  one  person,  when  the  consideration  la 
paid  by  another,  shall  be  presumed  ftaodnlcnt 
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u  against  the  creditors  of  the  latter,  and,  If 
a  frandnleat  latent  be  not  disproved,  "a  trnst 
■hall  result  in  faror  of  euch  creditors."  Held, 
that  creditors  were  entitled  to  share  eqaallr, 
and  one  conld  not,  by  commencing  a  proceed- 
big,  obtain  a  preference. 

Appeal  from  circuit  court,  Ohlppewa  coun- 
ty; H.  D.  Marshall,  Judge. 

Action  by  Loroy  H.  Minor  against  Alice  G. 
McRae  and  Hector  a  McRae,  Impleaded 
with  Addle  Lb  Lane,  to  have  a  lien  declared 
upon  certain  land.  From  the  Judgment,  Ad- 
dle L,  Lane  appeals.  Reversed. 

The  other  fticts  fully  appear  In  the  foQov- 
tng  statement  by  OASSODAY,  J.: 

It  appears  from  the  record,  In  effect,  that 
June  5,  1883,  one  H.  S.  Allen,  being  then  In- 
solvent and  Indebted  to  the  Uphams  and 
Jamea  M.  Smith,  hereinafter  mentioned,  pnr> 
chaaed  of  the  Ooddarda  and  the  OUabcdms 
the  real  estate  in  the  city  of  Chippewa  Falls 
described,  and  paid  the  entire  consideration 
therefor,  and  totdc  tbe  conTeysnce  and  tlfie 
thereof  by  warranty  deed  in  the  name  of  the 
defmdant  Alice  Q.  McRae,  In  fraud  of  his 
said  creditors.  That  Blarch  6, 1886,  the  said 
H.  S.  Allen  died  intestate,  In  Chippewa  coun- 
ty, leaving,  blm  mrvlTlng,  a  widow,  Mary 
Allen,  68  years  of  age,  and  six  cbUdrm,  to 
wit,  Angle  Lord,  Hannah  Bud,  and  Ohariea, 
John,  Bdward,  and  Lottie  Allen,  each  and 
all  of  whom  were  21  years  of  age  prlw  to  the 
commencement  of  this  action.  That  Decem- 
ber 8,  1881,  Bobot  K.  Boyd  was  appointed 
administrator  of  the  estate  of  said  H.  8.  Al- 
len by  the  ooonty  court  for  Chippewa  county, 
and  thereupon  qualified  as  such.  That  Bep- 
tember  27, 1877,  the  Uphams  obtained  a  Judg- 
ment in  the  circuit  court  for  Bau  Glabre  coun- 
ty against  said  H.  S.  Allen  for  «2,21».64,  and 
Uie  same  was  thereupon  docketed  In  that 
county.  That  October  17*  1877,  a  transcript 
of  said  Judgmmt  was  filed  and  docketed  in 
Chippewa  county.  That  October  24,  1877, 
execution  was  issued  thereon,  and  returned 
wholly  unsatisfied.  That  December  1,  1892, 
tho  condition  of  the  tiae  of  said  land  be- 
came known  to  the  plaintiff  or  his  assignors. 
That  January  11,  1893,  by  order  of  the  dr^ 
cult  court  for  Chippewa  county,  an  alias  exe- 
cution was  Issued  upon  said  Judgment  against 
said  land,  lliat  Felmiary  IS.  1888,  said 
Judgment  was,  for  value  receired,  sold  and 
asdgned  to  the  pmintlff.  That  Mardi  iO. 
189S,  this  action  was  commraced  by  the 
plaintiff  against  the  said  Alice  O.  McRae 
and  har  husband.  Hector  McRa&  That 
April  17,  1898,  the  said  Alice  G.  answered, 
setting  up  some  of  the  facts  mmtlMied,  and 
others  immaterial  her^  whereupon  the  plain- 
tiff moved  for  Jndgmojit  i^on  the  pleadings. 
And  ttaerenpon,  and  oa  May  18,  1893,  the  de- 
fendant Addle  L.  Lane,  faavti^r  been  made  a 
defendant  on  leave,  answraed  by  way  of  de- 
fense and  equitable  counterclaim,  alleging 
most  of  the  facta  already  stated,  and  also 
that  July  12,  1881,  one  James  M.  Smith  ob- 
tained a  Judgment  in  the  circuit  court  for 
Chippewa  county,  against  the  said  H.  S.  Al- 


len and  one  O.  O.  Lord,  fn  93,921.48;  tba% 
the  same  waa  docketed  on  the  aame  dajr,  and 
on  the  same  day  execution  waa  Issued  tbere- 
on,  and  on  July  20,  ISM,  tb»  same  wan  n- 
turned  wholly  unsatisfled;  that  the  Indebted- 
ness upon  which  said  Judgment  was  so  ren- 
dered in  favor  of  said  Jamee  M.  Smitli  was 
Incurred  and  accrued  inior  to  the  purehaw  of 
said  real  estate  by  the  aaid  H  S.  Allen  and 
the  conveyance  thoeof  to  the  aald  AUce  Q. 
McRae,  and  that  the  title  to  said  pranlaes 
was  so  taken  In  the  name  of  the  said  Alice 
G.  McRae  for  the  purpose  of  defrauding  the 
said  James  M.  Smith  and  his  assigns,  in<dQd- 
ing  the  said  Lane,  and  tor  the  purpose  of 
preventing  said  indebtedness  and  Judgment 
from  being  satisfied  out  of  said  real  estate 
or  the  moneys  paid  therefor;  Ibat  Deoonber 
26^  1885,  the  said  James  M.  Smitb  aaslsned 
aald  Judgment  to  one  L.  O.  Stanley;  that 
March  4,  1893,  said  Stanley  assigned  said 
Judgment  to  Lottie  Allen;  that  March  14. 
1898,  said  Lottie  Allen  assigned  said  Judg- 
ment to  the  defendant  Addle  L.  Lane;  thai 
May  10,  1893,  execution  was  Issued  tq/9a 
said  last-mentioned  judgmmt  by  order  of  the 
circuit  court  for  Chippewa  county,  and  the 
same  was  returned  wholly  unsatlBfled,  May 
22,  1893;  that  during  all  of  said  Ume  the 
said  C.  O.  Lord  was  wbdly  Instdrent.  Tbst 
said  answer  prayed  that  the  plaintiff's  appli- 
cation hoeln  be  denied,  and  that  the  aald 
Alice  Q.  McBae  be  adjudged  a  trustee  ef 
said  land  and  real  estate  for  the  benefit  ot 
the  said  Addle  X*.  lane  and  her  aald  Jodg- 
men^  and  that  said  trust  be  enforced,  and 
the  nld  Judgment  paid  out  of  the  ^oceeds 
of  sale  of  aald  real  este-te,  and  that  a,  reodv- 
OF  be  appointed  to  carry  muA  Judgmoit  into 
effect  That  the  plaintiff  theteupoti  de- 
murred to  the  countoclfdm  contained  in  mid 
answer  for  insnfliclency.  That  thoenpcm 
the  said  plaintiff  and  the  said  AUce  O.  and 
Hector  O.  McRae  and  Uie  aald  Addle  L.  Inne 
stipulated  in  writing  to  antnnlt  the  matter  In 
controversy  to  the  court  on  the  record  here- 
in. That  August  3, 1898,  Uift  court  found  as 
matters  of  fiact.  In  ^ect,  the  fiicts  stated, 
and  as  condnslcms  of  law.  In  effect,  that  tbe 
plaintiff  Is  «itl11ed  to  the  relief  demanded  in 
his  complaint,  and  that  the  deed  from  the 
Ooddarda  and  Chlshtdma  to  Alice  G.  McRae 
IM  void  against  both  <tf  said  Judgments,  and 
that  the  aald  Alice  G.  McRae  is  a  tmatee  of 
said  lands  and  real  estate— First,  for  the 
benefit  of  the  plaintiff;  and,  aeoandly,  fin- 
the  benefit  of  the  aald  defendant  Addle  L. 
Lone,  subject  to  the  prior  rlghte  of  tbie  plaln- 
tlff,-and  that  the  plaintiff  Is  entMed  to  have 
his  aiUd  Judgment  paid  and  satlsfled  1^^  a 
sale  of  said  land,  and  after  the  nme  tea 
been  paid,  and  the  costs  thereof  bom  tihe 
recelpto  ot  the  sale,  any  reddue  on  nid  aale 
shall  hOoug  to  the  said  Addle  L.  lAse  ssfll- 
elently  to  pay  her  said  Judgment,  and  direct- 
ed judgment  accordingly.  From  the  Jodg^ 
moit  entered  thereon  accordln^y,  the  de- 
fendant Addle  L,  lane  brings  this  appesL 
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W.  H.  StBff<n:d  and  H.  P.  Lane,  tor  appel- 
lant Ft'ederi(&  IL  Miner  and  J.  O.  Oorea, 
toe  respond^t 

OA8SO0AT,  J.,  (after  Btatlng  the  facts.) 
It  appears  that  at  the  thne  H.  S.  Allen  pur- 
chased  and  paid  for  the  land  In  qnestion,  and 
took  a  deed  th^eof  from  the  Goddarda  and 
GhlBholms,  Jane  6,  1883,  he  was  deeply  In- 
aolrent;  that  he  waa  then  Indebted,  npcm 
'the  Judgment  now  owned  by  the  plalntUT,  In 
the  sum  of  92^9.64,  and  Interest  tha-e<m 
from  September  27,  1877,  and  was  also  In- 
debted to  one  James  M.  Smith,  npon  which 
a  Jndgmmt  was  recorered  against  him  and 
another,  Jnly  12,  1884,  for  |3,921.48,  and 
which  Judgment,  with  Interest  thereon  from 
the  time  of  Its  rendition,  la  now  owned  by 
the  appellant.  The  facta  bring  the  case 
squarely  within  the  proTlsIons  of  onr  statutes 
of  uses  and  trusts.  The  grant  from  the  God- 
dards  and  Chlsbolms  to  Mrs.  McRae  was 
made  for  a  valuable  consideration.  Such 
consideration  was  paid  therefor  wholly  by  H. 
S.  Allen,  at  a  time  when  be  was  hopelessly 
insolT^t,  and  was  Indebted  npon  both  of  the 
claims  mentl<Hied.  These  facts  being  so, 
"the  title"  to  the  land,  by  the  imporatlre 
mandate  of  the  statute,  (section  2077,)  "Test- 
ed" In  Mrs.  McRae  "as  the  alienee  In  such 
conveyance,  subject  only  to  the  provldons  at 
the  next  section,"  whldi  declares  that  "ev- 
ery such  conveyance  shall  be  presumed  frand- 
nlent  as  against  the  creditors  of  the  p^son 
paying  the  consideration,  and  when  a  fraud- 
nlent  Ihtent  Is  not  disproved,  a  trust  shall 
result  in  favor  of  snch  creditors  to  the  ex- 
tent that  may  be  necessary  to  satisfy  their 
Just  demands."  Section  207a  These  provi- 
sions of  the  statutes  have  frequently  been 
considered  by  this  court  Kluender  v. 
Fenske,  58  Wis.  122,  10  N.  W.  370;  We^  v. 
Bosworth,  61  Wis.  78,  20  N.  W.  657;  Skinner 
T.  James,  69  Wis.  605,  35  N.  W.  37;  Camp- 
bell V.  Campb^  70  Wis.  811,  35  N.  W.  743. 
In  one  of  these  cases  It  was  said.  In  effect, 
t^t  the  purpose  of  these  sections  was  to 
prevent  an  Insolvent  debtw  from  defrauding 
his  creditors  by  purchasing  and  paying  for 
lands  with  his  own  money,  and  taking  the 
title  in  the  name  of  another;  that  by  doing  so 
the  debtor  took  the  risk  of  losing  all  claim  to 
the  land,  and  yet  creating  a  resulting  trust  in 
fovor  of  hla  creditors,  enforceable  by  them. 

The  question  h&ee  presented  Is  whether  one 
of  the  several  creditors  for  whom  the  gran- 
tee named  In  the  conveyance  so  holds  the 
lands  In  tmst  can,  by  proceeding  In  equity  or 
otherwise,  obtain  a  preference  over  such  oth- 
er creditors.  The  sections  of  the  statute 
dted  were  taken  from  New  Yoik,  and  hence 
tbe  adjudications  in  that  state  since  their  en- 
actment there  may  be  instructive.  In  tht 
leading  case  In  that  state,  after  holding  that 
tbe  resulting  trusts  of  the  common  law  had 
been  explicitly  abrogated  In  that  state  by 
statute.  It  was  expresslj  held  that  "where  a 
grant  for  a  valuable  conslderatton  is  made 


to  one  person,  and  the  consideration  therefor 
is  paid  by  another,  no  Interest,  legal  or  equi- 
table, vests  In  the  person  paying  the  consid- 
eration, to  which  a  Judgment  and  necution 
can  attach;  but  the  statute  Imposes,  upon 
the  legal  estate  in  the  hands  of  the  grantee 
in  the  conveyance,  a  pure  tmst  In  favor  of 
the  creditors,  at  the  time,  of  the  person  pay- 
ing the  consideration,  which  can  be  enforced 
In  equity."  Garfield  v.  Hatmaker,  16  N.  T. 
475.  In  Wood  V.  Robinson,  22  N.  Y.  564,  It 
was  held  that  "where  one  advances  the  pur- 
chase money  of  land,  the  conveyance  at 
which  Is  taken  to  another,  the  trtatute  Im- 
presses a  tmst  upon  the  land  hi  favor  of  the 
existing  creditors  of  tbe  person  paying  the 
purchase  money,  wblch  they  may  enforce  at 
any  time  by  action  In  the  nature  of  a  bill  In 
equity."  It  was  there  further  held,  In  effect 
that  snch  statutory  trust  In  fftvor  of  the  cred- 
itors at  tbe  time  of  the  transaction  prevails 
over  the  equal  equity  and  superior  diligence  of 
subsequent  creditors.  McCartney  v.  Bost- 
wlck,  82  N.  T.  63,  Is  to  the  same  effect  Por- 
ter, J.,  speaking  for  tbe  court  in  that  case, 
said:  *^he  dtatlnctlon  between  this  case  and 
that  a  Judgment  creditor  under  the  gen- 
eral statute  is  very  definite  and  obvious. 
There,  the  proceeding  Is  to  remove  Impedi- 
ments In  the  way  of  reaching  the  debtor's 
proptMty;  hwe,  It  Is  to  charge  with  a  stat- 
ntwy  lien  the  propoty  of  a  third  paHy. 
which  the  debton  never  owned.  There,  It  is 
to  exercise  auxiliary  Jurisdiction  In  aid  of  le- 
gal process;  hwe,  It  Is  to  enfcffce  a  tmst,  of 
which  the  courts  of  law  have  no  Jurisdiction. 
That  courts  of  equity  possess  original  and  In- 
herit authority  to  decree  the  performance 
of  obligations  springing  from  valid  and  ef- 
fectual trusts  is  too  w^  settled  to  be  consld- 
ered  anew  as  matter  of  grave  Judicial  In- 
quhr."  In  Bank  v.  Alcott  46  N.  T.  17, 
Chtircb,  C.  J.,  speaking  for  the  court,  of  the 
statutes  In  question  said:  "A  trust  results, 
not  of  the  whole  property,  but  sufficient  on- 
ly to  satisfy  the  Just  claims  of  creditors;  not 
of  <Hie  credit(v  only,  but  of  all  creditors.  Ex- 
cept as  against  creditors,  the  title  Is  perfect 
In  the  grantee,  and  as  against  them  It  Is  per- 
fect if  the  grantee  can  disprove  a  fraudulent 
Intent  The  rights  of  both  creditors  and 
grantee  can  only  be  properly  adjusted  and 
enforced  In  a  proceeding  lu  equity,  where  aB 
intN*es1»d  persons  can  be  made  parties,  and 
a  sale  and  proper  distribution  of  the  property 
can  be  made."  In  Underwood  v.  Sntcllffe. 
77  N.  T.  63,  It  was,  In  effect,  held  that  a  re- 
ceive appc4nted  in  proceedings  supplemen- 
tary to  execntlon  conid  not  maintain  an  ac- 
tion to  enforce  tbe  trust  created  by  such  stat- 
utes In  favor  of  the  creditors  of  the  person 
paying  the  consideration  for  tbe  land  so  con- 
veyed to  another,  but  that  the  creditor  could 
proceed  directly  to  enforce  the  trust  as  In 
the  cases  cited,  after  having  exhausted  bis 
legal  remedies.  In  the  late  case  of  Brown 
V.  Chubb,  135  N.  T.  174,  31  N.  B.  1030,  a  fa- 
ther, in  contemj^tkm  of  Insolvew^,  and 
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with  lateat  to  defraud  his  creditors,  bought 
and  paid  for  certain  real  estate,  and  took  a 
omreyance  thereof  la  the  name  of  hla 
daughter.  The  daughter  subeequently  bought 
up  a  judgm^t  recovered  against  the  father 
on  a  debt  which  accrued  prlos  to  such  pur* 
chase,  and  upon  which  execution  had  been 
iBsued  and  returned  unsatisfied.  Thereupon 
other  Judgment  creditors  of  the  father 
brought  an  action  to  subject  the  land  so  held 
In  tnurt  by  the  daughter  In  payment  of  their 
Judgm«it.  and  the  trial  court  held  that  the 
land  should  be  so  charged  In  disregard  of  the 
ri^ts  of  the  daughter  as  Judgment  creditor. 
The  general  term  modified  the  Judgment  so 
as  to  allow  the  daui^ter  certain  taxes  and 
other  CKpeoKS  necessarily  incurred;  but  the 
case  wacr  reTeraed  in  the  court  of  last  reswt, 
imd  a  new  trial  w<dered  on  the  ground  that 
the  plaintlflTs,  by  bringing  th^  action,  ac- 
quired no  mpexiat  eqoitlau  It  la  true,  the 
opinion  in  that  case  ■e«n»  to  go  on  the  tbe- 
wy  that,  it  the  role  giving  to  the  TigUant 
creditor  Uie  Crults  of  his  vlgUonce  was  ap- 
K^lcabte,  then  the  daughter,  holding  a  judg* 
ment  recoyered  prior  to  the  plalnUffs'  judg- 
ment, would  have  the  superior  right  to  the 
land;  but  we  do  not  xmderstand  that  the 
court  so  decided,  and  we  should  not  hesitate 
to  disapprove  any  dedal  on  to  that  effect. 
Mother  the  Judgment*  In  the  caae  at  bar 
ever  became  a  Hen  npm  the  land,  fw  the 
simple  reason  that  the  Judgment  ddMw  nev- 
er owned  the  land.  For  the  same  reascm  the 
executlcffis  tenied  therem  did  not,  and  could 
not,  reach  the  land.  The  commencement  of 
this  actlw  created  no  right  to  the  land,  but 
was  a  step  to  enfcvce  a  prior  eilstlig  right 
The  rights  of  the  reepective  parties  in  this 
case  were  created  by  the  same  statutes,  and 
at  the  same  moment  of  timet  when  the  con- 
veyance was  taken  In  the  name  Mrs.  Mo- 
Bae  nndv  the  drcnnutances  mentioned. 
Much  was  said  on  the  argument  as  to  how 
the  death  of  H.  &  Allen  aftected  the  qtiea* 
tbns  presented.  As  the  existence  ot  the  In- 
debtedness of  each  party  waa  ocmelnslvely  de- 
termined by  the  rmdltion  of  the  Judgments, 
and  the  Insolvency  the  debtor  was  estab- 
lished by  the  return  of  executions  nnsatlsfled 
before  death  of  H.  S.  All«,  It  Is  not  per^ 
celvable  that  such  death  had  any  effect  All 
the  adjQdlcatl(His  dted  are  to  the  effect  that 
hla  heln  took  no  Intarest  in  the  hind  upon 
his  deoQi.  We  condnde  that  the  equitable 
rights  of  the  lOalntlff  and  aivellant  are 
equal,  and  each  Is  entitled  to  hla  invportlonate 
share  of  the  ^operty  so  held  in  trust.  Since 
no  question  has  been  raised  as  to  any  defect 
of  parties,  we  percdve  no  reason  why  such 
rl^ts  may  not  be  deto-mlned  and  satisfied 
by  proper  proceedings  In  this  action  under 
the  genoral  equity  powers  of  the  court.  Our 
statute  in  this  reqwct  seems  to  be  confirm- 
atory of  the  commm  law,  so  far  as  the  rights 
of  existing  Judgment  credit<v8  are  ocmcemed, 
and  declares  that  "whenever  there  shall  be 
Jnst  reascm  to  apprehend  that  the  estate  of  a 


(Wis. 

deceased  ponson,  as  s«t  forth  In  the  Inventory 

returned  Into  court  by  the  toeentor  or  Admin- 
istrator, may  be  insuffident  to  par  tba  debtn 
of  the  teetatOT  or  Intestate,  any  <me  or  mare 
of  the  Judgment  credUwa  w  craAton  wbow 
olaima  against  the  deceased  shall  have  been 
allowed  by  the  county  court  ex  oomndsslon- 
ers  appointed  by  said  court  nay,  on  betiaU 
of  all,  bring  an  action  In  the  drcnlt  court  to 
reach  and  subject  to  sale  any  real  estate  or 
interest  therein,  or  other  assets,  not  Imdnded' 
In  such  InvCTtory,  which,  according  to  law, 
ought  to  be  subjected  to  the  payment  of  sncta 
debts."  Rev.  St  I  asss.  The  judgment  of 
the  drcnlt  court  la  reversed,  and  the  casse 
Is  remanded  fbr  further  proceedings  aomd- 
ing  to  law. 


MAHON  V.  KENNEDT  et  al. 

(Supreme  Court  of  Wlscon^    Jan.  30,  ISMJ 

ATTACHMiirr — SorriciBKCT  or  Lsvr — ^Kcvtsw  osi 
Affeal— OBncnoBS  not  Raibed  Below. 

1.  Where  on  ot&cet  In  whose  hands  an  at- 
tadimmt  Is  placed  does  not  ntxe  the  prc^tv^ 
sooglit  to  be  attached  nor  aasome  posseisioa  or 
contnd  thereof,  bat  merely  makes  a  verbal 
agreement  with  the  attachment  debtor  that  the 
attadilng  creditor  shall  take  diarce  of  It  as 
odptor,  and  there  Is  no  atnarsnt  diaage  of  pos- 
Muion.  the  levy  is  Inraltd  as  agidnst  a  snbss- 
quent  levy  of  another  attachmttLt  on  the  sams 
property. 

2.  An  objection  that  there  was  crw  In  a 
computation  of  interest  thsrebr  «iM»fci"g  ttas 
judgment  too  large  by  a  few  doUar%  cannot  be 
raised  for  the  first  time  on  appeal. 

Appeal  from  circuit  court,  Douglas  county; 
R.  D.  Marshall,  Judg& 

.Action  by  Henry  S.  liabon  against  Hl- 
chael  Kennedy,  administrator  of  the  estate 
of  Danld  Kennedy,  deceased,  and  otli«& 
1b»n  was  judgment  for  plaintiff,  and 
fendants  appeaL  Affirmed. 

Tbe  other  facts  fully  appear  In  the  follow- 
ing statemoit  by  NBWUAN,  X: 

This  Is  an  actkm  against  a  aholfl  and  ttie 
sureties  on  his  official  bond  for  the  misappli- 
cation by  the  aherlfl  of  certain  moneys  re- 
alized by  him  ftom  tiie  sale  of  certain  at- 
tadied  pnqper^.  Two  attadiments  acalnst 
the  property  of  Olark  A  Warddl  wen  pot 
In  the  bands  of  two  different  deputies  of  tbo 
ahwU^  at  different  times,  for  swvloe^  Onc^ 
In  favw  of  one  Fraser,  was  first  ddlverad 
for  service.  The  other.  In  favtw  of  tlis  plain- 
tiff was  ddlvned  later  to  •  dlffflrent  iiep- 
nty  and,  ^alntlfl  claims,  was  levied  first 
The  case  was  tzted  by  the  court  So  far  as 
is  necessary  to  pres»t  the  qucstkn  raised 
on  tills  aiqteal,  the  finding  li^  In  substencK 
(e)  That  on  the  lat  day  of  June,  ISSU  Alex- 
ander Fraser  caused  an  attadiment  againal 
the  property  of  Olork  ft  Warddl  to  be  placed 
in  the  hands  of  Robut  Shldds.  one  of  tbs 
BherlCTs  deputies,  for  sarvten.  (7)  Tbat  War- 
ddl, «ie  ot  the  deCandante  In  the  attach- 
ment, at  fbe  dty  at  Bupcsior,  verbally  tnm- 
ed  over  to  the  offlcer,  on  said  attachmenc 
oertain  perB<»ial  pn>pal7,  with  tlio  nnde^ 
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standing  Uiat  Fraser,  the  plaintiff  in  the  at- 
tadiment,  lAionld  take  chftr:ge  of  It  as  re- 
cefptor.  This  arrangement  wan  wholly  ver- 
bal. <8)  niat  the  property  was  then  at  dark 
&  Wardell's  logging  camp,  16  mHes  away,  to 
charge  of  one  Oienn.  ^)  That  the  officer 
did  not  aee  tlie  property,  but  Fraser  sent 
word  to  Glenn  that  he  ahould  hold  tha  prop- 
erty for  him.  (10)  That  afterwards  the 
plalntnf  had  an  attachment  Iraaed  in  his  ac- 
tion against  Clark  &  Wardell,  and  delivered 
to  one  Alx.  Tourville,  another  of  the  sher- 
UTb  deputies,  who  levied  It  upon  the  same 
property;  tliat  neither  the  plaintiff  nor  th« 
deptrty  knew  of  the  prevlooa  alleged  levy 
upon  it;  that  the  deputy  took  the  property 
Into  his  poasesBion,  and  removed  It  to  Bope- 
rior;  tluit  Olenn  made  some  remark  to  the 
deputy  about  his  holding  the  property  for 
Fraser.  <14)  That  Fraser  obtained  Judgment 
In  his  action,  the  property  was  sold  on  his 
execaticm,  and  the  moneys  derived  from  the 
sale  applied  to  Its  payment.  (15)  That  the 
property  was  worth  $225.  (17)  That  the  plain- 
tllTs  claim  is  wholly  unsatisfied,  and  (2  and 
8)  exceeds  the  sum  of  $225,  (12)  That  the 
sb^iff  knew  at  the  time  about  both  levies, 
and  directed  plalntlfTs  attachment  to  be 
treated  as  subordinate  to  Fraser's  attach- 
ment And  as  conclD^ons  of  law:  (?)  That 
no  valid  levy  was  made  nnder  Fraser's  at- 
tachment; (3)  that  tbe  plaintiff  Is  entitled  to 
recover  from  the  defendants  the  sum  of  $225 
and  interest  There*  was  Judgment  for  the 
plaintiff  accordUif^,  from  which  the  defend- 
anta  appeaL   There  Is  no  bin  of  exceptions. 

Beed,  Orace,  Rodt  ft  Reed,  far  appellants. 
rtanUla  O.  Wlxson,  tor  respondrat 

NEWMAN,  J.,  (after  stating  the  facts.) 
Doubtless  it  was  the  sheriff's  duty  to  levy 
Vra8er*B  attachment  at  once,  on  Its  receipt 
by  bim  for  service.  Then  Fraser's  attach- 
ment would  become  flie  first  Uen  upon  the 
attached  property,  and  be  would  be  entitled 
to  have  the  proceeds  of  the  sale  applied  ni>- 
OQ  bis  daim.  Attacfhments  are  to  be  levied 
as  soon  as  possible  after  their  receipt  fbr 
service.  IJke  executions,  they  are  to  be 
levied  in  the  order  of  their  receipt  by  the 
sheriff  for  service.  Drake,  Attachm.  8  191; 
Knox  V.  Webster,  18  Wis.  406.  In  ordw  to 
effect  a  levy  which  shall  be  valid  against 
subsequently  attaching  creditors,  the  officer 
must  seize  the  property  of  the  debtor.  Rev. 
St  1  2736;  Drake,  Attachm.  {  256.  He  must 
actually  reduce  it  to  possession,  so  far  as, 
under  the  circumstances,  It  can  be  done. 
Be  may  put  It  Into  the  possession  of  a  re- 
ceiptor, but  he  must  not  leave  it  in  the  poa- 
aesBion  of  the  defendant.  It  is  not  compe- 
tent to  deliver  It  to  the  plaintiff  in  the  ai- 
lachmait,  nor  to  make  him  receiptor.  Id. 
I  290.  In  attempting  to  levy  Fraser's  attach- 
ment the  officer  did  not  seize  the  property, 
Bor  go  near  It,  nor  see  It,  nor  In  any  way  as- 
aimw  p  DM— Ion  or  control  of  it   He  made 
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a  verbal  arrangement  by  which  Fraser  was 
to  be  considered  receiptor  for  it;  and  Fraser 
sent  word  to  the  defendants*  hired  man, 
Olenn,  in  whose  custody  at  the  defendanta* 
logging  camp  the  property  then  was,  to  take 
care  of  It  for  him.  It  does  not  appear  that 
Glenn  consented  to  take  charge  of  it  for 
Fraser.  At  all  events,  there  was  no  appar- 
ent change  of  possession.  While  this  may 
have  been  a  good  levy  as  against  the  attach- 
ment debtors,  on  the  ground  of  their  consent 
to  it  It  was  invalid  as  against  subsequently 
attaching  creditors.  It  was,  at  most  a  mere 
nominal  levy  of  the  attachment.  Id.  9S  255, 
256,  290,  392a,  292b;  Bell  v.  Shafer,  68  Wis. 
223,  1«  N.  W.  628.  Fraser's  attachment 
then,  was  no  obstacle  to  the  levy  of  the 
plaintiCTs  attachment.  It  was  no  lien  upon 
the  property;  for  neither  the  Issue  of  an  at- 
tachment nor  its  delivery  to  an  officer  for 
service,  confers  any  ri^t  on  the  plaintiff  In, 
or  lien  upon,  the  defendant's  property.  Only 
a  levy  can  do  that  and  the  effect  of  a  levy 
is  to  be  dated  from  the  time  of  the  seizure. 
Drake,  Attachm.  ff  221,  25S.  263.  Nor  would 
It  be  an  obstacle,  even,  if  Olenn  Informed 
the  officer  of  what  had  been  done  under 
Fraser's  attachment  Id.  f  292b.  Hie  plain- 
tiff's attachment  seems  to  have  been  duly 
levied.  The  officer  actually  seized  the  prop- 
erty and  removed  It  That  was  a  sufflctent 
levy.  It  was  the  first  levy  npon  the  prop- 
erty. The  first  levy  obtains  the  first  right 
of  satisfaction.  A  subsequent  levy  under  a 
senior  attachment  could  not  supersede  that 
ri(^t  Id.  S  255;  Knox  v.  Webster,  18  Wis. 
406.  The  sheriff  and  Us  deputies  are  not 
regarded  as,  for  all  purposes,  one  officer; 
and  the  sheriff  la  not,  in  all  drenmstanceB, 
chargeable  with  notice  of  what  his  deputies 
do  about  the  service  of  process.  Russell  v. 
Lawton,  14  Wis,  202;  Knox  v.  Webster,  18 
Wis.  406.  In  this  case  the  sheriff  did  know 
what  his  deputies  had  done  in  regard  to  the 
levy  of  these  attachments  bef(n%  he  applied 
the  proceeds  of  the  sale  of  the  attached  prop- 
erty on  Fraser's  claim.  Twelfth  Finding  of 
Pact 

There  was  a  small  error  In  Vbe  computa- 
tion of  Interest,  which  makes  the  Judgment 
too  large  by  ¥7.80.  It  does  not  appear  that 
this  error  was  called  to  the  notice  of  the 
trial  court  The  qnesticm  cannot  be  raised 
for  the  first  time  in  this  court  Morris 
Pe<^  78  WI&  482,  41  N.  W.  62S. 

Hie  Judgment  of  the  cfrcnlt  court  Is  af- 
firmed. 


IiANOB  V.  JOHNSON  et  nx. 
(Supreme  Court  of  WiBCouflin.    Jan.  80,  1864.) 

CoKTiuCT  TO  Drill  Well— AonoH  toe  Prics^ 

EviimscE. 

In  an  action  to  recover  the  contract 
iwlce  for  drilling  a  well.  It  appeared  that  idain- 
tlfl  broke  his  drill  at  a  certain  depth,  and 
claimed  that  tlie  well  supplied  sufficient  wa,ter, 
as  specified  In  tht  contract  Defendant  tefntMi] 
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to  allow  the  well  to  b«  tubed  at  that  depth. 
There  was  erfdeDce  that  defendant  was  about 
to  remove  from  the  place,  and  no  longer  wanted 
a  well.  Held,  that  evidence  that  after  the  drill 
broke  leveral  new  agreement!  were  made  by 

Slalntiff  and  defendant  to  take  the  place  of  the 
FBt  one,  and  that  defendant  "backed  oaf  of 
each  of  them,  was  admissible. 

Appeal  from  enp^Ior  court,  Donglaa  comi- 
ty; Charles  Smith,  Judge. 

Action  by  Charles  Lange  against  Tsaac 
Johnson  and  wife  to  recoTcr  the  contract 
price  fbr  drilling  a  well,  and  for  a  mechanic's 
Hen.  From  a  Judgment  entered  on  the  ver- 
dict of  a  Jury  in  ta.vor  of  defendants,  plain- 
tiff appeals.  Beversed. 

McHntfi,  Ljyoos  &  McEntoah,  for  iqittdlant 
E.  S.  Martin,  tar  teq^oidakts. 

NEWMAN,  J.  The  plaintiff  contracted 
with  the  defendant  Isaac  Johnson  to  sink 
Mm  a  well,  which  should  famish  sufficient 
water  tor  the  purposes  specified  In  the  con- 
tract, for  the  price  of  fl-lO  per  foot  The 
contract  was  oraL  At  the  depth  of  about 
130  feet  plaintiff  lost  or  broke  his  drUl,  and 
could  go  no  deeper.  Plaintiff  thought,  and 
claimed,  that  there  were  12  feet  of  water  then 
in  the  well,  and  sufficient  for  all  the  defend- 
ant's purposes  as  named  In  the  contract  De- 
fendant did  not  accede  to  this  view,  and  was 
unwilling  to  have  the  well  tubed  at  tbat 
depth.  The  plaintiff  claims,  and  his  evidence 
tends  to  prove,  that  this  disagreement  was 
compromised  by  a  new  agreement  whereby 
the  plaintiff  was  to  sink  another  well,  for 
whidk  he  was  to  reodre  per  foot,  and 
that  when  he  came  to  defendant's  to  sink 
this  othor  weU,  the  defotdant  backed  out  of 
the  bargain,  and  forbade  him  to  sink  another 
ThMi  there  was  an  arrangement  tar 
the  plaintiff  to  curb  the  well  already  sunk 
with  lumber,  but  that  the  defoidant  badced 
out  of  that  also.  Then  the  plaintiff  pnqraaed 
to  tube  that  well,  althou^  the  dUrt  had  settled 
into  the  well,  during  the  delay  caused  by 
these  negotiations,  so  as  to  be  a  oonslderaUe 
hindrance;  and  the  def^dant  would  not 
permit  that,  and  refused  to  pmnlt  him  to 
complete  the  well,  and  would  not  pay  tor  it 
The  d^endant  denies  that  he  made  the  al- 
leged new  contracts,  or  blnd^ed  the  plain- 
tiff flbont  the  e(Hnpletlon  of  the  well.  The 
trial  Judge  withdrew  these  alle^red  new  con- 
tracts from  the  consideration  of  the  Jury.  He 
told  them  that  they  were  out  of  the  case, 
and  were  as  If  they  had  never  been  made. 
It  appears  to  this  court  that  these  were 
pertinent  matters  to  be  considered  by  the 
Jury,  with  the  oth»  evidence,  as  bearing  on 
the  question  whether  the  defendant  pre- 
vented the  oompletton  of  the  well.  There 
was  evidence  tending  to  Show  tlutt  the  de- 
fendant was  about  to  remove  from  the  place, 
and  no  longer  wanted  a  well.  If  that  were 
true,  these  alleged  new  arrangements  and  the 
later  refusal  to  fulfill  them  might  be  mere 
evasions,  to  prevrat  the  completion  of  the 
well,  and  so  to  avoid  paying  tor  It   It  was 


for  the  Jury,  rather  than  for  the  court,  to  de- 
termine the  proper  effect  to  be  given  to  this 
evidence.  The  Judgment  of  the  superior 
court  Is  revOTsed,  ana  ihe  esse  Is  remanded 
for  a  DAW  trlaL 


BUTTON  V.  CHICAGO,  M.  A  ST.  P.  BT.  CO. 
(Supreme  Court  of  Wisconsin.  Jan.  80,  18M) 
Uastbb  and  Sbkvaxt  —  Wbms  Rkutioh  Exnxs 

— EVTDBKCB. 

In  an  action  for  personal  InJnries,  there 
was  evidence  that  plaintiff  applied  to  defend- 
ant's'train  dispatcher  for  a  posititKi  mm  Inmke- 
man;  that  such  office  told  oim  to  return  to 
the  place  where  the  accident  happened,  and 
assist  the  station  agent  there,  as  he  had  been 
doing,  and  Jie  would  send  for  him  as  soon  as  ha 
coold  find  a  place  for  him;  that  he  returned, 
and  the  agent  gave  him  a  switch  fc^,  and  be 
assisted  the  agent  to  his  work;  that  on  As 
dur  of  the  acddent  such  agent  requested  plain- 
tiff to  "help  him  ont^*  by  doing  oQt^e  wotk 
usually  done  by  Uie  telegraph  (werator,  who 
was  then  absent;  and  that  he  was  tnjored  while 
■0  doing.  Bdd,  that  the  evidence  supported  a 
finding  that  plaintiff  was  in  defradant  s  emplor. 

Appeal  from  circuit  court  Rock,  founty; 
John  R.  Bennett  Judge. 

Action  by  George  A.  Button  against  the 
Chicago,  Milwaukee  &  8t  Paul  RaOway 
Company  for  personal  Injuries  caused  by  de- 
fendant's negligence  while  he  was  la  Its  em- 
ploy. From  a  Judgment  entered  on  the  rer- 
dlct  of  a  Jury  In  favw  of  fdalntlff,  defendant 
appeals.  Affirmed. 

The  other  facts  foUy  appear  In  the  fiiDow^ 
ing  sUtement  by  NEWMAN.  J.: 

This  is  an  action  to  recover  damagtes  fbr  a 
personal  Injury  sustained  by  the  plaintiff 
while  helping  the  defoidantfs  ^ployes,  tem- 
porarily, about  the  station  at  MUton  Jnne- 
tlML  The  accident  happened  while  the 
plaintiff  was  standing  upon  the  steps  of  a 
car,  in  a  moving  train,  by  being  Ivon^t  In 
collision  with  a  freight  car  standing  on  a 
side  track  near  to  the  cross  track  upon  whldi 
the  train  npon  which  plaintiff  was,  was  mov- 
ing. There  was  both  a  special  and  a  gat- 
oral  verdict  By  the  8pe<dal  verdict  It  was 
found  (1)  that  the  plaintiff  was  In  the  em- 
ploy of  the  defmdant  at  the  time  he  was 
Injured;  (2)  that  the  defendant  was  gnUty 
of  negligence;  (3)  that  from  the  outer  edge 
of  the  step  on  which  the  plaintiff  stood  to 
the  northwest  corner  of  the  frel^t  car  with 
which  he  came  in  contact  was  a  distance  of 
19  Inches;  (4)  that  the  plaintiff  was  in  the 
^erclse  of  ordinary  care;  QS)  that  his  dam- 
ages were  the  simi  of  f 6,500.  The  general 
Terdlct  fbund  for  the  i^atntlff  In  the  same 
sum.  There  was  a  mottw  for  a  new  trial; 
denied,  and  judgment  for  the  ^alntlfl,  from 
which  the  defendant  appeals. 

John  T.  Fish  and  Jaxskmm.  &  JmtAoon,  for 
appelant  Fethen,  Jeflrls  &  Flfleld,  for  re- 
spcndent 

NEWMAN,  J.,  (after  stating  the  facta.) 
The  point  most  pressed  on  the  argument  was 
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■file  d^endant^  cuitentloii  that  the  eTldoiee 
■U  not  niffloteiit  to  siutaln  the  flndlng  that 
the  plaintiff  waa  In  Its  employ  at  Uie  time  of 
•tala  accident  The  testimony  bearing  on  that 
queetlon  waa  In  some  respects  conflicting  and 
contradictory.  The  plaintiff  himself  testi- 
fied, In  sabstance^  that  he  had  a  darire  to  go 
■railroading,  as  a  paasoigw  twakenian;  that 
lie  had  heoi,  to  Milwaukee  twice  to  see  a 
Mr.  Attlns— who  was  the  defoidant's  tratai 
.cUqiatchco',  and  who,  as  be  had  heen  lo- 
■foEvned  by  Mr.  Sonle,  who  was  the  dtfendr 
ant'a  statkm  agent  at  MUttm  Junctlui,  waa 
the  paatjsL  who  hired  mm  for  sndi  serrlce— 
upon  the  subject  of  being  hired  as  sneh 
brakeman;  that  Mr.  Atkins  told  him  that 
he  should  have  the  next  place  that  was 
open;  that  In  the  mean  time  he  shonld  re> 
torn  to  Milton  Junction,  and  do  sneh  work 
as  he  had  been  doing,  and  as  he  could  do, 
to  bdp  Mr.  Sonle,  and  aa  soon  as  he  could 
find  a  place  for  him  he  would  said  for  him; 
that  he  returned  to  Mnton  Jmictlon,  and  did 
aaalst  Mr.  Bonier  fmn  time  to  time,  bgr  Oalkag, 
nnder  bis  direction,  rartous  things,  aoeh  as 
opening  and  closing  twltohee,  loading  and 
nnloadhig  freight,  baggage,  and  cxiweM,  and 
sodi  oOiw  things  as  he  was  told  to  do*  np 
to  the  time  of  lUs  accident;  that  Mr.  Soule 
gore  him  a  switch  key,  so  that  he  could 
4Vran  and  dose  swlt^ea;  that,  on  Hie  <bj  of 
Us  acddait,  Mr.  Regan,  who  was  the  td- 
-egraph  operabn',  waa  absuit;  that  It  waa  a 
.put  of  Regan's  duty  to  assist  generally 
nbont  the  8tati<»,  In  handling  ftelght,  bag* 
gage,  and  CEcpress,  and  In  operating  the 
Awltdies;  *  that  on  the  mwulng  of  the  day 
-of  his  acddent  he  went  to  the  station  at  the 
time  of  the  mwnlng  train,  op«ied  the  switch 
/«>  It;  and  wotkad  about  the  statltm  ontll  9 
-o'do^;  that  then,  as  he  was  going  from  the 
station  towards  his  father's  store,  Mr.  Sonle 
.said  to  Um,  "I  siqipose  you  will  be  bacik  to 
.help  nift  ont,**  and  plaintiff  rolled  that  he 
■would;  that  Mr.  Sonle  had  no  other  hdpcr 
-that  day,  bnt  Urn;  that  on  the  same  day  he 
opened  the  switch  for  the  way  frdght  train, 
to  let  It  bi  <m  ttie  side  trac^  hdped  to  handle 
sodi  tre^ibt  as  was  to  be  handled,  soiled  the 
.«ars,  and  dosed  the  awltdi  after  It  bad  piai< 
■ed  out;  fbaX  about  5  o'clock  1m  went  to  the 
passenger  train,  hdped  to  handle  the  bag- 
gage and  emffess,  and  when  the  train  pulled 
■<nit  he  sot  upon  tt  to  go  down  to  the  switch, 
to  dose  It;  ttiat  be  tdd  Mr.  Bonle  be  would 
«o  down  and  dose  1^  and  thinks  Mr.  Boole 
responded  '*An  rlght;^  that  this  swltdi  must 
1m  closed,  after  ttie  Irain  had  passed  orer  It, 
In  «der  to  leaTe  the  main  trade  open;  ttiat 
the  dosing  of  the  switch  ma  a  part  of  Be- 
«an's  work;  that  It  was  the  usoal  way  to 
ride  down  to  the  awltdi  <m  the  train;  that 
-while  he  was  riding  upon  the  car,  and  be- 
fore It  had  reached  the  switch,  he  waa 
«tnidc  ftom  the  car.  1^  being  carried  against 
Che  comv  <tf  a  frdght  oar  wUoh  stood  upon 
-A  side  traA  rery  near  to  the  croasorwtraA 
4ipon  whidi  the  passmger  train  was  moving; 


that  he  had  seen  the  car  standing  there,  but 
had  not  obsonred,  partlcnlarly,  its  posltlfHi; 
that  he  waa  standing  vpoa  the  lower  st^ 
of  the  baggage  car  with  his  Imu^  outward 
and  towards  the  freli^t  car,  and  was  totk- 
tng  wltti  anothra-  person;  that  the  wheds  of 
the  car  passed  ova-  his  left  wrist,  and  ser- 
ered  his  hand  from  his  arm.  There  was  al- 
so testimony  tending  to  prove  that  Mr.  Soule, 
as  the  station  agmt,  had  authority  to  em- 
ploy a  helptt  whenerw  any  of  the  usual 
force  of  emjdoyea  about  the  station  waa  ab- 
sent There  was  testimony  on  the  part  of 
•the  defondant  to  the  contrary;  and  Mr.  Sonle 
denied,  fully,  that  he  had  «npIoyed  the  de- 
fendant, or  requested  his  assistance.  It 
seems  dear  tiut  XUb  was  a  question  ft>r  the 
Jury,  upon  all  the  evidence.  The  Jury  were 
at  liberty  to  bdlere  the  testimony  of  ttie 
plaintiff.  If  It  omvlnced  thotr  minds.  If  the 
Jury  believed  the  plaintiff's  testlmmy,  they 
were  Justified  in  flndlng  that  he  was  In  the 
empIcQment  of  the  defoidant  This  Is  fully 
settled  by  the  case  ci  Johns<m  Water  Co., 
71  Wis.  558,  87  N.  W.  828,  and  the  cases 
there  dted.  The  evidence  sustains  the  find- 
ing. 

The  qnestlaHi  of  the  n^genee  of  the  de- 
fmdant  and  of  the  contributory  n^llgence 
of  the  plaintiff  seem  to  have  been  submitted 
falriy  to  the  jury.  The  testimony  relating 
to  these  questions  did  not  leave  it  so  firee 
frmn  doubt,  nor  the  prc^Mr  Inference  to  be 
drawn  frc»n  It  so  plain,  aa  to  warrant  Uie 
court  to  dlreet  a  mdlct  for  the  d^Ondant. 
The  evidence  Is  snfildent  to  snat^n  the  ver- 
dict CD  both  questions. 

The  admlsshm  In  evldmce  of  pl8tntlfl*s  al> 
leged  convwsatton  with  Mr.  Atkins,  the  de- 
fendant's train  dlspateher.  If  errw,  was  not 
an  Important  error.  The  case  does  not  go, 
at  all,  upon  the  theory  that  Mr.  Atidna  hired 
the  irialntifl.  Still,  periups,  that  conversa- 
tion might  have  some  ^tlmato  Influenoe  oa 
the  qnestltm  of  plaintiff^  rdatltm  to  defrad- 
ant  at  the  time  of  the  accident.  It  nd^t 
throw  some  light  upon  the  cauaes  which 
brought  about  the  rdatlon  to  tte  d^findant, 
txk  which  he  appeared  upon  the  di^  of  the 
acddeu^  uid  so  might  have  helped  to  show 
what  the  relation  really  was.  ^le  Jndgmott 
of  the  drcnlt  court  Is  afllrmed. 


WILUAMS  r.  OIBIJN. 
(Snpreme  Oonrt  oi  Wisconsin.   Jan.  80,  1804.) 
Costs  oh  Atpbal— Failurb  to  Tax  vrrHiH  80 

Dats— EFrKCT. 

The  fact  that  coats  were  not  taxed  with- 
in 60  days  after  the  affirmance  of  a  Judgment 
on  Appeal  la  no  groond  for  the  vacation  of  the 
taxation.  Sanb.  &  B.  Ann.  St.  {  28d4a,  which 
provides  that  Judgment  ahall  be  entered  without 
costs  if  the  •ncceaafnl  party  fails  to  perfect  it 
witUn  aO  dars  after  the  "Bndhig'*  JuXL  have 
been  filed,  relates  only  to  a  "finding'*  Iv  a  trial 
court. 

Appeal  from  drcnlt  court.  Bode  aounty; 
John  E.  Bennett,  Judge. 
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Trespass  by  Lticy  WflHama  against  ^^Tl- 
llam  OlbUtL  Judgmoit  toe  ^alntlff.  De- 
feadant  appeals.  Afflnned.  56  N.  W.  616. 
Defendant  mores  to  vacate  tbe  taxation  of 
costs.  Motion  denied. 

F.  X  &  0.  V.  Lamb,  Cor  appellant  Henry 

S.  Sloan,  f<Mr  respondenL 

PER  CURIAM.  The  Judgment  of  the  cir- 
cuit court  In  this  case  was  affirmed  In  this 
court  October  17, 1893.  66  N.  W.  648.  Costs 
were  not  taxed  tmtll  December  ISth  fc^ow- 
Ing.  Motion  Is  now  made  by  appellant  tq 
vacate  the  taxation  of  costs  because  they 
were  not  taxed  within  60  days  after  the  de- 
cision of  the  case,  and  reliance  Is  placed  on 
chapter  202.  Laws  18S2,  (Sanb.  &  B.  Ann.  St 
§  2S94a.)  This  section  provides,  In  substance, 
that  whenever  the  finding  of  a  court  shall  be 
filed,  or  the  verdict  of  a  Jury  shall  be  ren- 
dered, the  successful  party  shall  enter  and 
perfect  Judgment  thereoi\  within  00  days 
thereafter;  otherwise  Judgment  shall  be  en- 
tered without  costs.  We  are  satisfied  that 
this  statute  does  not  apply  to  decisions  ren- 
dered by  this  court  upon  appeal  from  lower 
courts.  The  term  "finding"  Is  nalversally 
used  by  the  profession  and  by  the  courts  as 
meaning  the  decision  of  a  trial  court  upon  the 
facts.  Rev.  St  iS  2870.  2871.  The  term  is 
never  used,  to  our  knowledge,  elOiar  In  the 
statutes  or  In  common  parlance,  to  designate 
the  decision  of  this  court  upon  appeal. 
Words  are  to  be  eonstroed  according  to  thdlr 
usual  and  common  acceptatioa.  O'N^  t. 
InBumnce  Co.,  71  Wis.  621,  88  N.  W.  Stt. 
The  motUtt  wUl  be  denied. 


MURPHT  T.  WEIL. 

WBIL  T.  MURPHT. 
(SapreoM  Ooort  of  ^nsconilii,   Jan.  80,  1894.) 
Appiai*— VksAL  Oann— CoRBECTjifs  Biu.  or  Bx- 

ORPTIOSrS. 

1.  An  order  denying  a  motion  for  jndg- 
ment  on  the  minntes  and  special  verdict,  not 
foUowed  by  Judgment  for  the  advene  party, 
Is  appealable. 

2.  On  appeal  from  an  order  racatinff  a  spe- 
cial Terdlet  and  granting  a  new  trial  oecause 
the  findings  are  inconsistent,  the  appellate  court 
will,  on  motion  and  afBdarit  return  the  bill  of 
exceptions  for  correction,  to  Include  an  admis- 
sion of  an  important  fact  made  in  open  court 
on  the  trial,  such  correction  having  been  ro- 
quested  In  the  trial  court 

Appeal  from  superiw  court,  Ifllwaukee 
county;  R.  N.  Austin,  Judges 

Action  by  N.  &  Murphy  against  B.  M.  WeQ 
on  a  written  contract  tor  sale  of  corporate 
stock.  Botb  parties  appeal  I^ntlff's  mo- 
tion to  dismiss  defendant's  appeal  doiled. 
Defendant's  motion  tm  eoRectlon  ot  neori 
granted. 

N.  S.  Murphy,  In  pro  per.  W.  H.  Timlin 
and  J.  G.  Flandm,  toe  defendant 


PER  CURIAM.  Tbe  action  was  tried  by 
a  Jury,  who  returned  a  special  verdict  There 
are  two  appeals.  Plaintiff  appealed  from  an 
<ttdcr  setUne  aside  the  ivedal  verdict  and 
granting  a  new  trial  on  the  ground  tfaat  tbe 
findings  of  the  special  verdict  are  inconsist- 
ent Defendant  appealed  from  an  order  de- 
nying his  motion  for  Judgment  upon  the 
minutes  of  the  court  and  the  special  verdict 
Hie  ^alntia  moves  to  dismiss  tiiedtfendants 
^peal  on  the  ground  Hiat  the  nder  Is  not 
appealable.  We  think  It  Is  appeolablew'  It 
was  not  followed  by  Judgment  for  ttae  op- 
posite par^,  ttma  irtildi  an  appeal  oo<Dld  be 
takMi;  BO  Ote  or&ee  dearly  affects  a  sub- 
stantial rl^t,  namely,  the  right  to  have  the 
qoestloa  ot  the  defendant's  rl^t  to  m.  Judg- 
ment upon  the  verdict  passed  upon  bj  flfis 
court  Robinson  v.  Town  of  Washbnm,  81 
Wis.  40^  51  N.  W.  078.  Upon  plalntUTs  ap- 
peal a  bni  of  eseepnmB  was  settled  by  tbe 
court  consisting  simply  of  the  special  ver- 
dict It  appears  by  affidavit  fliat  an  admls- 
skm  of  a  very  lmp<vtant  flact  in  tbe  ease  was 
made  In  open  court  on  the  trial  TUs  ad- 
mission was  not  Incorporated  in  the  bm  of 
exceptions,  though  defendant  proposed  an 
amendment  to  that  effect  Dtfendant  moves 
that  tbe  Un  <tf  excqitions  be  returned,  so 
that  tiie  same  may  be  corrected  by  Insert- 
ing such  admission.  We  do  not  determine 
now  what  the  effect  of  the  admission  may  be; 
nor  can  we  order  the  trial  court  upon  this 
motion,  to  iBB«t  matter  In  tbe  bill  of  ezc^ 
tfons;  but  In  our  opinion  the  admission  was 
iwoper  to  be  Inserted  In  tl»B  WtU  and  should 
be  there,  tnasnnndi  as  a  fact  adndtted  on  ttie 
trial  Is  one  ot  ^  facts  In  the  case,  aa  modi 
as  finding  of  the  special  verdict  The 
plaintiff's  motion  to  dismiss  win  be  dmled, 
and  the  defoodanf  s  motion  to  return  tiie  rec- 
ord to  the  superior  court  of  Milwaukee  coun- 
ty, In  <ffder  Hiat  motlm  may  be  there  made 
for  ewrectlMi  oi  .the  bill  ot  ezceptlonst  wUl 
be  granted. 


KLBIN  V.  VALDRICB  et  aL 
(Supreme  Court  of  TnsooBsIn.    Jan.  80^  18M^> 

GoNsnnmoKAL  LAw^uKisDicnoir  op  Buprsms 
Comn— Powaa  ov  LBSiBLATinta  to  CuMoa. 
Laws  18B3,  &  242.  }  2,  amending  Rev. 
8t  I  3070,  proTides  that  the  supreme  eonrt 
shall  review  questions  of  fact  and  law,  and 
"glTe  Judgment  according  to  the  right  of  the 
canse,  regardless  of  the  decision  upon  qaee- 
tions  of  fact  or  law  made  by  the  coort  below.'* 
Const  art  7,  |  3,  provides  that  exc^  la  a 
few  cases,  die  supreme  court  shall  have  "ap- 
pelate Jurisdiction  only."  BM  that  hi  so  to 
as  the  act  of  1893  attempts  to  eompti  the  su- 
preme court  to  dedde  questloiks  as  a  eowt  «f 
original  jurisdiction,  it  is  void. 

Appeal  from  circuit  court  Jeffersoo  connly; 
Jobu  R.  Bennett  Judge. 

Action  by  Geo^  KMn  against  M.  P.  and 
Paul  Valerius.  From  a  Jndgmoit  for  plain- 
tiff on  the  repwt  of  a  referes^  drtBendaBtS  s^ 
peaL  Affirmed. 
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TtM  other  facts  folly  appear  In  tbe  follow^ 
ti«  statement  by  CASSODAY,  J.: 

Tkla  action  waa  commenced  NoTember  13, 
1888.  The  complaint  alleges,  in  effect,  that 
the  defendants  have  been  partners  since 
Jue  1,  1886,  doing  bnalaees  at  Watertown; 
tiiat  between  June  17,  1686,  and  December 
6;  1888,  the  defoidanls.  at  sundry  and  dlvera 
ttmes,  borrowed  money  of  tbe  plaintiff,  and 
pnrduund  horses  and  h^  of  him,  which 
money  was  d^rered  by  the  plaintiff  to  the 
defendants,  and  which  horses  and  hay  were 
■old  and  delivered  by  the  plaintiff  to  the  de- 
fendants at  their  request,  to  the  amount  of 
$2,377.03,  and  demands  Judgment  for  the 
same  -with  costs;  that  a  btU  of  particulars  is 
annexed  to  said  complaint,  corarlng  the  time 
between  the  dates  named,  amounting  to 
$4,277.30,  indndlng  |2,000  cash  loaned  to  the 
defendants  June  17,  1886,  $300  cash  loaned  to 
tiw  defendants  June  28,  1886,  and  $800  cash 
loaned  to  the  defendants  September  10,  1886. 
Tbe  dtfendants,  answering  the  complaint,  ad- 
mitted tbe  partnership  of  the  defendants,  and 
allege^  in  effect,  that  between  September  20, 
1886.  and  April  1,  18S0,  they  borrowed  of  the 
plaintiff  $80,  and  bought  of  him  one  horse  at 
ttM  agreed  price  of  $125,  and  also  boogbt  of 
him  16,825  ponnds  of  hay  at  the  agreed  price 
of  $8  per  ton;  bat  that  long  before  the  com- 
mencement of  this  action  they  repaid  to  the 
plaintiff  the  $S0  so  borrowed,  and  also  paid 
him  tn  foil  for  said  horse  and  said  hay;  and 
fitherwlse  deny  each  luid  every  allegation 
contained  In  the  complaint  The  answer  al- 
so alleged,  by  way  of  conntnvlalm,  in  ^ect, 
that  t>eCween  Norembcr  1,  18^  and  April  1, 
1860,  tbe  defendants,  as  such  partnexs,  sold 
and  deUTa*ed  to  the  plaintiff,  at  his  request, 
avreml  pieces  of  property  mmUoned,  ani 
paid  to  him,  or  for  his  benefit  and  at  his  re* 
qaest,  sevetal  Items  of  cash,  amoanUng  In 
the  aggregate  to  $1319.65.  TbRt  no  part 
tteroof  had  been  paid,  except  $271.28,  and 
|B>yed  Judgment  for  the  balance  of  $1,678.27, 
with  a  bill  of  partlculan  annexed  to  said  an- 
swer.  That  thereupon  the  cause  was  refer- 
red to  Qeoege  Grimm,  as  scde  referee,  to  bear, 
try,  and  determine  this  action,  and  otC  the 
lasoes  Uioreln.  That  said  <Mmm  thereivcm 
took  the  requisite  oath,  and,  after  hearing 
the  witnesses,  eridenc^  and  proote  of  tbe 
respectlTe  parties,  and  the  arguments  of 
ttieir  respectlTe  attorneys,  pursnant  to  notice 
glTen,  on  June  11,  1892,  the  said  referee 
made  and  flled  his  report,  wherein  he  found 
as  mattere  of  fact,  in  effect:  (1)  That  from 
May  1,  1885,  to  the  CM&menc«nent  of  this 
action,  the  defcndanta  were  partners,  doing 
bnsiness  at  Watertown.  (2)  That  the  mou' 
eys  described  and  charged  In  the  plalntUTs 
bill  of  particulars,  to  wit,  June  17, 1886,  cash 
kNwed  to  defotdanta,  $2,000;  June  28,  1886, 
cash  loaned  to  defendants,  $300;  and  Sep- 
tember 10,  1886,  cash  loaned  to  defendants,' 
$800r-were  loaned  by  the  plaintiff  to  the  de- 
fendant^ and  were  borrowed  by  the  defend- 
ants of  the  plaintiff,  with  the  mutual  under- 


standing that  said  sums  should  be  repaid  at 
the  expiration  of  eight  months.  That  the 
plaintiff  so  loaned  to  the  defendants  said 
money  for  the  purpose  of  using  the  same  In 
one  certain  eximrtatlon  and  importation  of 
hones  to  be  made  by  the  defendants  in  the 
summer  of  1886,  with  the  mntnal  understand- 
ing that  the  same  shotild  be  repaid  at  the  end 
of  the  time  necessary  to  complete  such  ex- 
portation and  importation,  which  was  fixed 
at  eight  months,  and,  in  case  said  trip  should 
be  successful,— that  Is  to  say,  profitable  to  the 
defendants,— then  the  plaintiff  should  receive 
a  horse  tar  the  use  of  his  money,  and,  if  not 
successful,  then  he  should  receive  nothing 
for  Its  use.  (3)  That  said  trip  was  not  suc- 
cessful, within  the  meaning  placed  upon  that 
word  l)y  the  parties,  and  that  the  defendants 
sustained  a  heavy  loss,  the  amount  of  which 
the  referee  does  not  determine,  as  he  deemed 
It  Immaterial  (4)  That  defendants  were  in- 
debted to  the  plaintiff  In  the  other  sums 
set  oot  In  the  plaintiff's  bin  of  particulars, 
with  the  exception  of  the  Item  under  date  of 
December  0,  1886,  cash  $S!0O,  which  he  finds 
was  paid  by  the  defendants  with  the  Fartow 
note  of  $400,  and  the  balance  of  $100  charged 
by  defendants  against  plaintiff;  and  with  the 
exception  of  the  last  item  on  the  plaintiff's 
Mil  of  particulars,  under  date  of  December 
6,  1886,  one  stalUon,  $300,  which  he  finds 
should  be  $2TC,  and  which  be  further  finds 
was  paid  by  tbe  defendants  with  the  Wassow 
note  of  $575,  and  tbe  balance  of  $300  chafed 
to  the  plaintiff  by  the  defendants,  making 
the  at^regate  sum  owing  the  plaintiff  by  the 
defendants  $3,677.80.  That  the  plaintiff 
Is  Indebted  to  the  defendants  upon  their 
counterclaim  In  tbe  sum  set  out  In  tfaeir  Mil 
of  particulars,  to  wit,  the  sum  of  $1349.65, 
and  that  the  final  balance  due  the  plaintiff 
from  the  defendants  upon  said  accounts  is 
$1,827.76.  And  as  conclusions  of  law  the 
referee  found  that  the  plaintiff  Is  entitled  to 
Judgment  against  the  defendants  for  the  sum 
of  $1327.19,  with  Interest  thereon  from  May 
10,  18fiT,  at  the  rate  of  7  per  cent  per  annam. 
That  September  5,  1892,  the  plaintiff  moved 
the  coort  to  confirm  said  report,  and  for 
Judgment  In  fovor  of  the  plaintiff  and  against 
tbe  defendants,  In  accordance  with  the  find- 
ings therein;  that  at  the  same  time  the  de- 
fendants moved  the  court  to  alter  and  modi- 
fy said  findings  of  fact  and  conclusions  of 
law;  and,  after  hearing  of  said  motions  re- 
spectively, and  the  arguments  of  counsel  foe 
the  respective  parties  therein,  and  afto*  duly 
considering  the  same,  the  court,  on  March 
27,  1893,  ord««d,  adjudged,  and  decreed  that 
said  report  of  the  referee  be,  and  the  same 
Is,  In  all  respects  confirmed,  and  Judgment 
for  the  plaintiff  and  against  the  defendants 
Is  thereby  ord«>ed  In  accordance  with  said 
report  and  findings,  with  proper  costs  and 
disbursements;  and  thereupon,  and  on  the 
same  day.  Judgment  was  entered  In  favor 
of  the  plaintiff  and  against  the  defendants 
for  the  sum  of  $2,774.80,  damagea  and  costs. 
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From  that  Judgment  the  defendants  Mng 
this  appeal. 

Harlow  Pease,  for  appellants.  W.  H.  Rog- 
ers and  li.  B.  Oaswell,  for  respondent 

CASSODAY,  J.,  (after  stating  tbe  facts.) 
The  plaintiff  mairied  the  mother  of  the  de- 
f  nidants  In  18^  when  the  def  aidants  woe 
4uite  young.  The  boys  boOi  left  home  be- 
fore they  were  16  years  of  age,  and  went  to 
work  for  themselTea.  After  they  had  ac- 
cumulated a  little  money,  and  as  early  as 
1884,  the  defendants,  or  one  of  them,  went  to 
Europe,  bought  some  horses,  shipped  them 
to  this  country,  and  sold  them.  In  tiie 
spi-ing  of  1885  they  located  at  Watertown, 
and  wait  Into  the  business  of  buying  and 
selling  both  Imported  and  American  horses, 
mostly  for  breeding  purposes,  but  also  on 
commission.  The  business  of  buying  hwses 
In  Europe  and  shipping  them  to  this  coun- 
try and  selUng  them,  by  the  defendants,  ap- 
pears to  haye  been  continued  during  tbe 
years  188Q,  1887,  and  188&  It  is  undisputed 
ttiat  the  ^Intlff  from  time  to  time  let  the 
4^endanta  hare  mon^,  to  be  used  In  such 
budness.  It  would  seem  that  some  of  the 
moneys  so  put  In  by  the  plaintiff  w«e  by 
way  of  a  joint  ventive  tor  a  particular  trip, 
whereby  he  was  to  hare  a  oertaln  share  of 
the  profits  of  the  venture.  It  is  conceded 
that  the  plaintiff  let  the  defendants  hare,  in 
June  and  September,  1886,  the  three  items  of 
cash  mentioned  in  tbe  findings,  aggregating 
^100^  to  be  used  by  the  defendants  in  buy- 
ing lunses  in  Europe,  and  shl^iilng  to  this 
country  and  seUlng  the  same,  Thit  defend- 
ants oomtend  that  the  plaintiff  so  paid  in  the 
am(Nmt  named  in  pursuance  at  an  agree- 
ment or  understanding  that  the  defendants 
should  put  about  f6,000  in  for  tiie  same  trip; 
and  that;  If  the  trip  sliould  torn  out  to  be 
successful,  then  the  plaintiff  should  bam  his 
money  baiA;  and  one  horse  as  bis  share  of 
the  profits;  but.  In  case  the  trip  should  turn 
out  to  be  unsuccessful,  and  a  loss  dumld  oc- 
cur, then  the  plaintiff  was  to  stand  his  share 
of  the  loss  in  pn^tntlon  to  the  respectlre 
amoimts  of  money  Inrested  In  sudi  venture, 
and  that  the  same  should  be  deducted  fl>om 
the  amount  so  advanced,  and  the  plaintiff 
only  to  be  paid  tbe  balance.  On  the  otiux 
hand,  the  plaintiff  dalms  that  tbe  amount  ot 
mon^  named  was  loaned  by  the  plaintiff  to 
the  defendants;  that;  if  the  trip  Was  suc- 
cessful, he  was  to  recdve  one  of  the  horses 
for  the  use  of  bis  mon^.  but  that  the 
amount  thereof  was  to  be  returned  to  him 
within  eight  montlis  in  any  event,  as  found 
by  the  refoee.  Tbe  question  for  determina- 
tion Is,  which  of  these  two  theories  is  cor- 
rect? Tbe  evidence  Is  voluminous  and  con- 
flicting. The  determination  of  the  question 
presented  necessarily  depended  upon  the 
^credibility  of  tbo  respective  witnesses.  The 
plaintiff  apprars  to  be  a  Go-man,  who  speaks 
tlie  BngUsh  language  very  imperfectly,  if  at 


(Wis. 

alL  It  appears  also  to  be  conceded  that  the 
referee  was  u  lawyra-  of  at^ly*  thoroughly 
convwsant  with  both  tbe  Ocrman  and  Sn::- 
lish  langu^es,  and  pommaUy  acqoalnted 
with  the  parties  and  their  witnesses.  He 
possessed  opportunities  for  determining  the 
crediUllty  of  the  witnesses,  and  the  proper 
weight  to  be  given  to  thebr  testimony,  which, 
from  the  r&ry  nature  of  things,  this  court 
cannot  have.  After  fall  and  aroaratUj  very 
dellb«ate  consideration,  the  referee's  repwt 
was  wholly  confirmed  fay  the  trial  court.  A 
detailed  discusalM  of  the  evidence  would 
only  incumber  tbe  repmts  without  being  of 
any  ben^t  to  any  one.  It  is  anaa^  to  say 
that  after  a  vary  carefifi  examination  and 
consideration  of  the  whole  record  we  have  all 
come  to  the  concduaifm  that  Uie  flndlnga  of 
the  referee  are  sustained  by  the  evidence. 
Oertainly  we  cannot  say  that  there  is  such 
a  dear  preponderance  of  the  evidoice  against 
tbe  findings  as  would  Justify  a  reversal.  Itis 
suggested,  however,  that  the  recent  amend- 
ment to  secthm  807^  Bev.  St.,  by  secUcm  2,  e. 
242,  Ulws  1803,  makes  it  the  **dnt7"  of  this 
court  to  review  "all  questions  of  law  or  fact 
presented  by  the  record  upon  such  appeal  or 
writ  of  mor,"  and  **to  examine  and  rertew 
the  evidence  when  the  same  Is  preserved  by 
a  bill  of  ezc^^tlons,  and  give  Judgment  ac- 
cording to  the  right  of  the  caus^  regardless 
ot  tbe  dedslm  i^on  <piestlons  <tf  fact  or  law 
made  by  the  court  below,  according  to  law 
and  eqaity."  This  court  has  always  aought 
to  review  "aU  questions  ot  law  or  fact" 
propwly  presented  for  review  by  the  record 
uptm  appeal  ot  writ  ot  errw.  It  baa,  more- 
over, always  sought  "to  examine  and  review 
tbe  evidence  wlioi  the  same  Is  presorved  by 
a  Mil  ot  exc^^ona,"  in  a  manner  auUuvia- 
ing  and  calling  for  such  examlmrttoi  and 
review,  according  to  the  established  rules  of 
"law  and  equity."  Accwdliu^,  tbla  court 
has  never  felt  bound  by  the  findings  of  tbe 
trial  court  regardless  ot  the  wdght  ot  cirl- 
dence,  in  an  equitable  action,  or  an  actko 
tried  by  the  court  without  a  Jury,  at  evoi  flie 
verdict  of  a  Jury  In  an  eqidtatde  aotkm  iqmi 
a  feigned  issue,  whenever  the  record  has 
iwiq^erly  presented  the  question  of  snch 
weight  of  evidoic^  "according  to  law  and 
equity."  It  haa  been  suggested  that  the  por^ 
tion  ot  the  statute  quoted  was  intoided  to 
Impose  upon  this  court  the  duty  of  examining 
and  reviewing  aU  questions  of  law  or  tect 
presented  by  the  recOTd  uptm  soch  appeal  or 
writ  of  error,  and  giving  Judgment  as  a  coort 
of  orli^nal  Jurisdlctloo,  aooording  to  Oie  rl^t 
of  the  caus^  reganUeas  of  the  decUon  of 
the  trial  court  upon  questicmo  ot  tact  or  law. 
Undoubtedly,  within  certain  limits,  the  legis- 
lature have  pow»  to  regulate  the  jwactlce  of 
this  court;  but  It  must  be  remonboed  that 
this  court,  as  well  as  tbe  legislature,  gete  its 
Judicial  power  and  Jurisdiction  directly  tMni 
the  constitution.  That  instnuneat  dedares 
that  "the  Judicial  power  of  this  state,  botti  as 
to  matters  of  law  and  eqidty.  shall  be  vested 
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In  a  Bupreme  court,  drcult  conrta.  courts  of 
probate,  and  in  jtutlcea  of  the  peace."  Sec- 
tion 2,  art  7.  It,  moreoyer,  declares  tbat 
"the  supreme  court,  except  in  cases  other- 
wise provided  in  this  constitution,  shall  have 
appellate  jurisdiction  only,  which  shall  be  co- 
extencdve  with  the  state;  but  In  no  case  re- 
moved to  the  supreme  court  shall  a  trial  by 
Jury  be  allowed."  Section  8,  art  7.  The 
case  at  bar  Is  not  one  of  those  otherwise  pro- 
Tided  for  In  the  constitution,  and  hence  is 
aot  within  the  exception  mentioned.  In  fact, 
there  are  but  Toy  few  cases  which  do  come 
wltiiln  that  exception.  The  duties  of  this 
court  are  confined  almost  whoUy  to  an  exer- 
cise of  Its  appellate  JnrUkUctlon.  The  con- 
stitntion  provides  tliat  "the  right  of  trial  by 
jury  shall  remain  inviolate;  and  shall  ex- 
tend to  all  cases  at  law."  Section  5,  art  1. 
TUs  court  has  uniformly  held  that  this  lan- 
guage Imports  that  such  right  must  remain 
as  it  existed  when  the  constitution  was 
adopted.  Norral  v.  Rice,  2  Wis.  22;  Gaston 
T.  Babcock,  6  Wto.  603;  Mead  v.  Walker,  17 
Wis.  188;  Insurance  Co.  t.  Gross,  18  Wis. 
109;  Crocker  t.  State^  60  Wis.  565,  Id 
N.  W.  435.  In  State  t.  Cameron.  2  Phi.  499, 
Stow,  C.  J.,  said:  "The  trial  by  Jury,  as  It 
existed  of  old,  is  the  trial  by  Jury  secured  by 
oar  national  and  state  constitutions.  It  ia 
not  granted  by  these  Instruments;  It  is  mture, 
— tt  la  secnred.  It  is  no  Am^can  Invention. 
Our  fathers  brought  It  with  them  to  this 
country  more  than  two  centuries  ago,  and  by 
making  It  a  part  of  the  constitution  they  In- 
tended to  periKtuate  it  for  their  postnlty, 
and  nether  legislatures  nor  courts  have  any 
power  to  infringe  even  the  least  of  its  prtv- 
negea."  That  language  was  quoted  approv- 
ingly by  Byan,  C.  J.,  in  Be  Bldred,  46  Wis. 
553,  1  N.  W.  175,  and  it  was  again  quoted  in 
Jackson  r.  State,  81  Wis.  131,  61  N.  W.  89. 
The  writ  of  error  mentioned  in  the  act  is 
to  review  the  record  [oropcrly  made  upon 
such  a  trial,  and  the  constitution  provides 
that  In  actions  at  law  "writs  of  error  shall 
never  be  prohibited  by  law."  Section  21. 
art  1.  State  v.  Byan,  70  Wis.  683.  36  N.  W. 
823.  It  has  been  held  that  the  legislature 
cannot  authorise  appeals  to  this  court  in  c^ 
tain  cases  from  orders  of  drcult  Judges  at 
chambers.  Hubbell  v.  McConrt,  44  Wis.  584. 
To  the  same  effect.  State  v.  Brownell,  80 
Wis.  663,  60  N.  W.  413.  In  Oatman  v.  Bond, 
15  Wis.  20,  the  writer  of  this  opinion  at- 
tempted to  sustain  the  validity  of  a  legisla- 
tive Miactment  which  authorised,  in  a  certain 
<dass  of  equity  cases,  a  compulsory  reference 
to  take  testimony,  and  gave  a  jury  trial  as  a 
matter  of  right,  and  In  some  respects  chan- 
ged the  established  rule  of  procedure,  the  ef- 
fect of  evidence  and  Judgment  In  such  cases, 
and  provided  that  certain  matt»s  not  incor- 
p<Huted  In  tlic  bin  of  exceptions  should  be 
conaldeTed  by  this  court  the  same  as  though 
tbey  were  so  IncfHitorated;  but  the  couri  prop- 
erly held  the  aiactmoit  to  be  a  nullity.  So  a 
statnts  reqoliing  ev^  Issue  of  fact  In  an  ac- 


tion to  foreclose  a  mtHisage  executed  to  a  oor- 
pwation  to  be  submitted  to  a  Jury  on  demand 
of  either  party  was  held  to  be  Invalid.  Tru- 
man V.  McCollum,  20  Wis.  360.  In  Gallanan  v. 
Judd,  23  Wis.  343,  counad  sought  to  mnlntalo 
the  validity  of  a  legislative  enactment  requir- 
ing foreclosure  casea,  unless  otherwise  stipu- 
lated by  the  jtarttes,  to  be  tried  by  a  Jury, 
and  giving  the  verdict  the  same  force  and 
effect  as  m  actions  at  common  law,  but  the 
act  was  held  to  be  Invalid,  tor  the  reason 
that  the  determination  of  questions  of  fact 
in  such  cases  must  remain  as  at  the  time  of 
the  adoption  of  the  constitution.  In  Beery 
V.  McGlintock,  31  Wis.  195.  it  was  held  that 
under  the  provisions  of  our  state  constitu- 
tion, cited,  the  legislature  cannot  take  any- 
Odog  firom  the  original  or  primary  Jurisdic- 
tion of  equity,  aad  give  it  to  the  law,  or  the 
reverse.  It  may  be  added  that  noob  Jess  can 
the  legislature  take  anything  from  the  inlg- 
inal  jurisdiction  of  the  drcult  courts  and  give 
the  same  to  this  court  in  cases  in  which  it 
has  only  appellate  jurisdiction.  We  most 
hold  that,  in  ao  fftr  aa  aection  2,  e.  242,  Laws 
1893,  has  attempted  to  give  this  court  orig- 
inal Jurisdiction  In  casea  in  which,  under  the 
constitution.  It  only  has  appellate  Jurisdic- 
tion, the  aame  is  null  and  void.  This  leaves 
the  statute  on  that  subject  essentially  the 
same  as  it  was  in  Bev.  St.  {  3070.  Counsel 
contends  that  upon  the  findings  of  fact  the 
referee  and  trial  court  improperly  allowed 
interest  upon  the  balance  due  the  plaintiff 
upon  the  accounts  between  the  parties.  But 
the  referee  found,  In  effect,  that  the  $3,100 
was  loaned  to  the  defendants  with  the  mu- 
tual understanding  between  the  parties,  tiad 
in  June,  1886,  that  the  moneys  so  loaned 
"should  be  repaid  at  the  expiration  of  eight 
months."  It  therefore  became  due  at  the 
end  of  the  eight  months,  and  would  draw  in- 
terest thereafter  without  any  agreement. 
Besides,  It  apitears  from  the  defendants'  bill 
of  particulars  that  the  amount  was  not  very 
materially  reduced  by  payments  until  long 
after  the  expiration  of  the  dght  months. 
We  find  no  escror  In  the  record.  Ths  jndg- 
maat  of  the  drcult  court  la  afBrmei 


8UITH  at  aL  V.  WILSON  et  aL 
(Siq^mne  GooiC  af  Wlaeonain.   Jan.  M,  ISMJf 
VAO&Tiira  JpDwmw^DisoBMioii  or  Oovar. 

Where  the  answer  in  an  attachment  suit 
against  a  firm  is  withdrawn,  and  judgment  en- 
tered by  consent  of  some  of  the  partners,  and 
the  property  is  afterwards  sold  on  execution, 
with  the  knowledse  of  all,  tiie  refusal  to  vacate 
the  Judgment  and  sale,  and  allow  the  filing  of 
an  answer,  on  the  ground  that  all  oi  the  part- 
ners did  not  consent  to  the  judgment,  is  mthin 
the  discretion  of  the  conrt 

Appeal  from  circuit  court,  Douglas  county; 
R.  D.  Marshall.  Judge. 

Action  In  attachmmt  by  B.  Smith  and  F. 
A  Mint  against  B,  F.'  Wilson,  Simon  Clai^, 
Alezandw   M.    Morrison,   and   Joseph  J. 
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nntdier.  From  an  order  denytng  a  mothm 
to  Taeate  a  otuuent  Judcjuoit*  d^Midiiito 
Wilson  and  Claris  app«d.  Affirmed. 

The  o£her  facta  fuUy  appear  In  fh»  follow- 
ing statement  by  OASSODAY,  J.: 

It  appears  from  record  tliat  at  the 
times  tamln  named  the  defendants,  WlhHm, 
C3ark,  Morrison,  and  Thatchor,  were  copart- 
ners 4ioiD8  bnsiness  In  Snpertor  undw  the 
firm  name  of  B.  F.  Wilson  &  Go.;  that 
Mandt  14,  1893,  this  action  was  commenced 
against  said  defendants,  and  a  writ  of  at- 
tachment issued  tborein,  based  npon  an  aflt- 
darlt  of  one  of  the  plalntiffa,  from  whl^  It 
appears  that  the  defendants  were  Indebted  to 
the  plalntlfts  In  the  snm  of  $306^  orer  and 
above  all  legal  set-offs;  that  the  defendants 
were  each  and  all  nonresidents,  and  had  as- 
signed, conveyed,  disposed  of,  or  sold,  or 
were  about  to  assign,  convey,  dispose  of,  or 
sell,  Oielr  pn^^ty,  with  Intent  to  defraud 
their  creditors;  that  March  10,  1893,  the 
sheriff  levied  said  writ  upon  a  stock  of  gro- 
ceries belonging  to  said  flnn,snb]ect  to  a  prior 
attachment  in  favor  of  Twat^  Mercantile 
Company  and  against  aald  R.  F.  Wilscoi  & 
Co.,  and  also  upon  some  real  estote  owned 
by  the  defendant  Hwrlson,  described;  that 
the  several  papers  In  the  case  were  served 
npon  the  defendants  April  6, 1898;  that  April 
21,  1883,  Seed,  Grace,  Rock  &  Reed,  at- 
torneys at  Superior,  served  upon  the  plalntHfs 
a  notice  of  retainer  upon  behalf  of  all  the 
defendants,  and  demanded  a  copy  of  the 
complaint  herein,  which  was  served  upon 
them  May  2.  1893;  that  May  6,  1^93,  the 
said  defendants,  by  thetr  said  attorneys, 
Reed,  Grace,  Rock  &  Reed,  made  and  served 
a  special  answer  In  the  cause,  traversing  the 
said  affidavit  for  attachment;  that  June  17, 
1893,  the  said  Reed,  Grace,  Rock  &  Reed 
signed  a  stipulation  in  said  cause  whereby 
they  stipulated  that  said  special  answer 
traversing  said  affidavit  of  attachment  be,  and 
the  same  was  by  them,  withdrawn,  and  that 
the  plaintiffs  have  Judgment  against  the  de- 
fendants In  said  action,  forthwith,  for  $366.- 
32,  wltb  interest  from  March  9,  1893,  and 
their  costs;  that  June  20, 1893,  Judgment  was 
rendered,  piu'suant  to  said  stipulation,  against 
all  of  said  defendants,  for  $411.46  damages 
and  costs;  that  execution  was  issued  there- 
on Immediately,  and  was,  June  21,  1803,  to- 
gethur  with  four  other  executiona,  levied  upon 
the  property  which  had  been  so  prevloindy  at- 
tached, and  that  they  by  virtue  of  said  five  ex- 
ecutions did  advertise,  and  on  Jnly  12,  1893, 
did  sell,  all  of  the  personal  property  so  at- 
toched  by  virtue  of  said  several  attachments 
for  the  sum  of  $2,000;  that,  after  receiving 
the  purchase  price  for  which  said  goods  were 
so  sold,  the  plaintiffs  served  a  notice  upon 
said  sheriff,  and  claimed  enough  of  said  pro- 
ceeds to  satisfy  their  said  Judgment;  tiiat 
the  defendants  Clark  and  Wilson  thereupon 
served  upon  said  sheriff  notice  not  to  pay 
over  any  part  of  the  money  in  his  hands 
arising  ^m  the  proceeds  ot  the  sale  of  said 


personal  property,  and  claimed  the  same; 
fliat  tharmspon  the  said  Twohy  Hercantfle 
Company  served  notice  on  said  aherUT  dalm- 
ing  the  money  In  his  hands  arising  from  the 
proceeds  of  said  sale  upon  Ihelr  executlou 
and  prior  attachment;  that  July  27, 1893.  the 
defMidants  Wilson  and  dark,  by  Pealer, 
Titus  &  Lemmon,  as  tb^  attorneys,  served 
notice  of  appearance  In  the  cause,  and  moved 
the  court  to  vacate  and  set  aside  the  afore- 
said Judgment,  and  to  permit  the  said  wn- 
acm  and  Claric  to  traverse  the  plaintiffs'  said 
affidavit  for  attachment,  which  motion  was 
based  upon  affidavits  annexed;  that  npon  the 
hearing  of  said  motion,  August  8,  1893,  the 
court,  after  "having  heard  the  affidavits  and 
proofs  of  the  parties,  and  the  arguments  of 
coimsel  for  the  respective  parties,  and  on 
motion  of  the  attorneys  for  the  plaintiffs,  or- 
dered that  said  motion  to  vacate  said  Judg- 
ment be,  and  the  same"  was,  thereto  denied, 
with  |3  costs.  From  that  ordo-  tlie  defend- 
ants Wilson  and  ClaA  bring  this  appeal. 

Fcakr,  Tltua  St  Lemmon,  for  a^^teUanta. 
Knowlcs,  DlAlnvm,  Buchanan,  Cteahan  * 
Wilson,  for  reapoBdenta. 

0A8SODAT,  J.,  <after  stating  the  facts.) 
The  proceedings  resulting  tn  the  entry  of  the 
JucUrment,  the  issuing  and  levying  of  an  exe- 
cution upon  the  property  of  the  defendants, 
and  the  sale  thereof  by  the  shralff.  suffi- 
oiently  appear  In  the  f<»egolttg  statement 
The  order  refusing  to  vacate  the  Judgment 
and  an  subsequent  proceedlngB  tiiereon.  and 
to  allow  the  defendants  Wilson  and  Clark  to 
traverse  the  affidavit  fbr  the  attachment,  is 
based  upon  "the  affidavits  and  proofa  of  the 
parties."  The  affidavits  of  Wilson  and  dark 
are  to  the  effect  that  the  affidavit  fw  t*ie  at- 
tochment  was  wholly  and  absolnfely  false 
and  untrue;  that  the  firm  of  R.  F.  Wilson  A 
Co.  dl88(rtved  April  13,  1893;  that  the  with- 
drawal of  the  traverse  June  17.  1893,  was 
wltiiout  the  knowledge  or  consent  of  any  of 
the  defradants,  except  M<»Tl8on,  and  against 
the  express  instruction  of  Wilson  and  Clark; 
that  Wilson  and  Clark  did  not  know  of  such 
withdrawal  until  July  12, 1893;  that  the  pur- 
pose of  Wilson  and  Glaik,  in  seeking  to  open 
and  set  aside  the  Judgment,  was  to  permit 
the  defendants  to  make  such  traverse.  The 
affidavits  on  the  part  of  the  plaintiffs  are  to 
the  effect  that,  at  the  time  of  the  Issuing  of 
the  attachment,  WUson  and  Clark  were  in 
Europe;  that  the  partoership  bnsiness  was 
then  being  conducted  by  Morrison  and 
Thatcher;  that  the  Arm  was  then  Insolv^t; 
that  several  attachments,  upon  the'  grounds 
mentioned,  were  Issued  against  the  firm 
about  that  time,  some  of  which.  Including  one 
In  favor  ot  Twohy  Mercantile  Company  upon 
a  claim  for  $3,200,  were  prior  to  the  plain- 
tiffs'; that  Reed,  Grac^  Rock  &  Seed  were 
employed  by  Morrison,  In  behalf  of  B.  F. 
Wilson  &  Co.,  April  9, 1893;  that  Grace  con- 
cluded that  tiie  attachment  In  Cavor  of  Two- 
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M«icuitae  ComiMinf  wai  void  for  want 
of  a  suffldent  bond;  tlutt,  upon  WUaon's  re- 
tom  from  Europe^  he  made  some  arrange- 
meat  with  Twohy  Mercantile  Company 
wbcreby  he  expected  to  resome  InuliieBB,  and 
BO  nqnested  Grace  to  withdraw  the  appear- 
anee  In  the  case  of  Twohy  Mercantile  Com- 
pany, and  permit  Judgment  to  be  confessed 
tborein,  so  as  to  giro  that  company  priority 
over  other  creditors;  that  upon  objection 
being  made,  and  oa  or  abont  May  1,  1893,  all 
the  defendants  agreed  to  make  s  voluntary 
saaignment;  that  the  aame  was  drawn  by 
Onoe,  and  eoucoted  by  Clark,  Morrison,  and 
Thatcho;  bot  that  Wilson  Anally  refused  to 
sign  the  same^  tor  the  reason  that  "Twohy 
MwsontUe  Company  should  have  the  prefov 
ence;"  that  thereafter  Wilson  ceased  to  con- 
salt  with  Reed,  Gracei,  Rock  &  Reed,  and  coo- 
suited  and  advteed  with  other  attorn^ 
abont  the  mattw;  that  neither  WUson  nor 
Olark  ever  instmeted  Grace  or  his  firm  not  to 
withdraw  die  traverse.  Tlie  attadiment  was 
Issued  upon  the  groan ds  that  the  defendants 
were  each  and  all  nonreaidentBt  and  had  dis- 
posed ur  were  about  to  dispose  of  thetar  prop- 
erty with  intent  to  defraod  their  creditors. 
The  affidavits  of  Wilson  and  Olaric  are  to  the 
effect  that  such  statement  was  untrue^  but  nel- 
tlier  of  them  say  that  the  defendants,  or  any  of 
them,  were  at  tte  time  reflldents  of  the  state, 
nor  that  m>  such  disposition  of  firm  property 
wttfa  SQch  fraudulent  Intent  had  been  made  or 
contemplated  br  the  defendants,  much  less 
bgr  MoRison  and  Thatcher,  who  were  In  sde 
charge  of  the  partnership  bnilness  at  the 
time  tiie  attadmient  was  Issued.  As  indi- 
cated, Wilson  and  Clark  had  knowledge  as 
early  as  May  1,  180S,  that  Morrison  and 
Thatcher,  and  Seed.  Grace,  Rock  &  Reed,  as 
attorneys  for  all  the  defendanta,  proposed  to 
conduct  die  case  In  a  manner  unsatisfactory 
to  them,— at  least,  unsatisfactory  to  Wilson; 
diat  he  had  oonsnlted  other  attorneys  about 
the  matter;  and  yet  tbey  took  no  affirmative 
action  until  more  than  12  weeks  thereafter, 
and  in  die  mean  time  Judgment  had  been 
entered  June  20,  180S,  and  an  execndon  is- 
saed  thra^n,  and  all  the  property  ot  the 
firm  Bold  on  that  and  four  other  executions, 
July  12,  1803.  Assuming  that  Reed,  Grace, 
Roc*  A  Reed  had  no  authority  to  withdraw 
the  traverse  without  the  consent  of  Wilson 
and  Clark,  as  well  as  Morrison  and  lliatcher, 
yet  it  was,  at  most,  an  Irregularity.  It  did 
not  deprive  the  court  of  jurisdiction  to  en- 
ter the  judgment,  nor  the  sheriff  of  au- 
thcRity  to  make  the  sale  on  the  Ave  several 
executions.  Including  the  cme  In  tJils  case. 
The  motion  to  set  aside  the  judgment  and  the 
sale  was  addressed  to  the  equity  powers  of 
the  court,  and  rested  In  Its  sound  discretion. 
We  are  consbvlned  to  hold  that  in  denying 
the  motion  th««  was  no  abuse  of  that  dis- 
cretion, upon  the  showing  made.  A  strong 
and  afflrmatire  case  must  be  made  before 
this  court  will  interfere  with  such  exercise  of 
dlscretlML   Seyrnow  t.  Board  of  Si^'j^  4f» 


Wis.  62;  Salter  r.  HUgco,  U.  3dS;  Fler  r. 
Amc»T>  Id.  S71;  Thomas  v.  West,  59  Wis. 
103.  17  N.  W.  684;  Wilkinson  v.  Rowey.  50 
Wis.  G64,  IS  N.  W.  513;  Oote  v.  MltcheD,  77 
Wis.  131,  45  N.  W.  948.  ^ese  cases  abon- 
dantly  llluatrate  the  principle  upon  whidi  the 
rule  Is  based.  In  some  of  them  the  Judg- 
ment was  ent»ed  prematurely.  In  others  U 
was  entered  without  notice,  when  notice  was 
required  by  the  statute.  Some  refused  to 
restrain  the  sale  upon  execution  Issued  upon 
an  Irregular  judgment  Bot  It  Is  nnnecessary 
to  condnue  the  discasBl<».  Tba  order  ot  the 
circuit  court  Is  affirmed. 


BECEMAN  et  aL  v.  BECKMAN  et  si. 
(Supreme  Court  of  Wliconaln.    Jao.  30,  1894.) 

DbBDS— CoiiaiDER&TIOH — PUOL  EviDBSCB. 

Where  plaintifliB  conveved  their  bome- 
gteftd  to  defeodant,  their  son,  for  a  recited  con- 
BfderatioQ,  which  was  wholly  inadeijuate.  and 
the  wridiiSB  executed  show  that  defendant 
made  some  agreement  not  reduced  to  writing 
respectinfr  the  balance  of  the  consideration, 
parol  evidence  is  admisiible,  In  an  action  to 
cancel  the  conveyance,  to  abow  what  tlie  true 
eotuideradon  waa,  and  the  time  and  manner  fai 
which  it  was  to  be  paid. 

Appeal  trom  drcult  court,  Outagamie  coun- 
ty; John  Goodland,  Judges 

Action  by  John  Beckman,  Sr.,  and  Fred  er- 
ica Beckman  against  John  Beckman,  Jr.,  and 
Anna  Beckman,  to  set  aside,  caned,  aud  dts- 
ohaixe  of  record  a  certain  deed  and  mort- 
gage, on  the  ground  dwt  the  d^endanta  had 
failed  and  refused  to  carry  oat  the  agree- 
ment under  wtilch  said  Instraments  were 
made.  Titer*  was  jndgment  for  defendants, 
and  plalndflS  appeal.  Reversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  CASSODAT,  J.: 

It  appears  from  the  record  diat  the  de- 
fmdant  John  is  the  son  of  die  platntiffa 
That  Novemba*  10,  18B1,  the  plaintiffs  own- 
ed and  oeeai^  the  40  acres  ot  land  describ- 
ed as  a  homestead,  snd  that  their  son  John, 
who  was  then  about  21  years  of  age,  resided 
with  them  thereon.  That  November  10,  ^1, 
the  plaintiffs,  by  warranty  deed  with  full 
covenants,  conveyed  said  40  aaes  to  the  de- 
fendant John.  That  said  deed  recited  a 
consideration  of  (1,000.  and  contained  the 
fc^owing  provision:  "The  right  of  posses- 
sion to  live  on  premises  aforesaid  by  said 
first  parties  hereby  reserved."  That  said 
deed  was  on  the  same  day  recorded  In  the 
register's  office.  That  at  the  same  time  of 
executing  said  deed  the  defendant  John  gave 
back  to  the  plalndffs  a  mortgage  on  said 
premises  in  the  usual  form,  reciting,  in  ef- 
fect, the  conslderatl(»i  of  $1,500,  purporting 
to  be  upon  the  express  condition  that  if  the 
defendant  John  should  pay  or  cause  to  be 
paid  said  (1,000  as  followa:  (l.OOO  to  be  con- 
sidered paid  at  the  death  of  the  plaintiffs, 
and  (500  to  be  paid  to  the  heirs  at  law  of 
the  plaintiffs  without  bitereat,  according  to 
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the  condition  of  one  certain  note  bearii^E 
even  date  therewith,  by  the  defendant  John, — 
then  the  same  was  to  be  null  and  void ;  and 
In  which  said  mortgage  the  defendant  John 
also  coTMianted  and  agreed  to  pay  all  taxes 
and  assessments  of  every  nature  that  might 
be  assessed  on  said  premises,  and,  In  case  of 
the  failure  to  pay  the  $1,()00  as  mentioned,  or 
any  taxes  so  assessed,  then  that  the  plaln- 
Uffs  might  enforce  payment  of  the  mortgage 
by  grant,  bargain,  sale,  release,  and  con- 
veyance or  otherwise,  and  out  of  the  moneys 
arising  from  the  sale  pay  the  principal  and 
Interest  on  said  note.  That  said  mortgage 
was  receded  at  the  same  time  of  recording 
the  deed,  and  In  the  same  office.  That  An- 
gus! 5,  1891,  the  plaintiffs  commenced  this 
action,  and  alleged  In  the  complaint.  In  ef- 
fect, the  facts  stated,  and  also  that  the  plain- 
tiffs were  husband  and  wife,  aged  71  years 
and  66  years,  respectlrely.  That  they  were 
both  German,  and  oould  neither  read,  write, 
speak,  nor  und^vtand  the  English  language. 
That  at  the  time  of  making  said  deed  and 
mortgage  there  was  personal  property  on 
said  farm,  such  as  stock,  farming  utensUs, 
etc.,  of  the  value  of  $500.  Tliat  the  land  was 
an  Improved  farm,  with  house  and  bam,  and 
the  homestead  of  the  plaintiffs,  and  of  flie 
value  of  $3,000,  and  all  the  property  of  every 
kind  which  they  possessed.  That  said  pa 
pera  were  bo  executed  and  delivered  upon 
an  agreement  of  the  defendant  John  that  ho 
would  stay  on  the  fftrm,  and  work  the  same 
In  a  good  and  husbandllke  manner,  and  supr 
port  and  care  for  the  plaintiffs,  and  each  of 
them,  daring  their  natural  lives,  and  give 
them  a  decent  burial.  That  no  other  or  fur- 
ther oonstderatlon  whatever  was  paid  or  re- 
celved  by  the  plaintiffs  otfaa  than  said  agree- 
ment to  support  That  no  note,  bond,  or 
other  writing,  showing  any  obligation  of  the 
defendfpit  Joim,  other  than  said  deed  and 
mortgage,  was  given.  That  the  plaintiffs 
bad  no  one  to  advise  with,  and  supposed  and 
believed  all  papers  necessary  to  secure  them 
In  their  rights  under  said  verbal  agreement 
were  properly  drawn.  That  the  defendant 
John  married  the  defoidant  Anna  in  the  lat- 
ter  part  of  1883.  That  the  parties  all  lived 
together  aa  the  premises  until  the  latter  part 
of  1886,  when  the  defendants  abandoned 
said  farm,  without  making  any  provision 
whatever  tor  the  care  and  8upp<fft  of  the 
plaintiffs,  and  have  never  tince  furnished 
any  care,  support,  or  asslstauoe  of  any  kind 
to  the  plaintiffs.  That  the  plaintiffs  con- 
tributed largely  by  their  work  In  prodndng 
the  Income  from  the  farm,  and  received  noth- 
ing therefrom  ucept  a  bare  living;  the  de- 
fendant John  taking  all  the  balance  of  the 
Income.  That  the  plaintiffs  had  been  com- 
pelled to  pay  moat  of  the  taxes,  and  take 
care  of  themselves,  and  were  nnaUe  longer 
to  do  so,  by  reason  of  their  age;  and  prayed 
that  said  deed  and  mortgage  be  rescinded 
and  canceled  of  record,  and  the  title  and  pos< 
session  of  the  land  be  adjudged  to  be  vested 


absolutely  In  the  plalntllh,  yr\th  ooets.  The 
defendants  answered,  and  alleged,  among 
other  things,  to  the  effect  that  they  had  paid 
the  plaintiffs  about  $1,200,  which  had  been 
used  to  help  pay  tar  the  farm  and  In  the 
purchase  of  tools,  machlno-y,  and  livestock 
and  had  received  nothing  from  the  plaintiffs 
therefor;  that  they  had  always  been  ready 
and  willing  to  perform  all  the  terms,  cove- 
nants, and  conditions  ot  the  deed  and  mort- 
gage, and  till  the  written  agreements  and 
verbal  understandings  had  between  them 
and  the  plaintiffs,  relative  to  the  land  and 
personal  property,  ncept  so  far  as  the  plain- 
tiffs, by  their  own  conduct,  had  prevented 
the  same;  that  the  plalntlflta  had  an  tn  feel- 
ing towards  said  Anna,  and  that  It  had  beat 
impossible  to  remain  in  peace  on  the  farm. 
At  the  close  of  the  trial  the  court  granted  a 
motion  for  a  nonsuit,  and  fotmd  as  matters 
of  fact  that  the  allegations  of  the  complaint 
were  not  sustained  by  the  froot,  and  as  oon- 
duslons  of  law  that  the  defoidants  were 
entitled  to  judgment  dlsmlstdng  the  com- 
plaint, with  costs  and  disbursements,  and 
(Mrdered  ]udgm«it  accordingly.  From  the 
Judgment  entered  thereon  acoordlii^  ttw 
plaintiffs  bring  this  appeoL 

O.  T.  Moeakes  and  Humphrey  Herce,  for 
appdlanta.  Jcdm  Bottens^  for  reqpondenta 

GA8SODAT,  3^  (after  stating  the  facta.) 
The  ages  of  the  plolntiflta,  respei^v^,  tbe 
fact  that  neltho-  could  read,  write,  nor  q»eak 
tbe  English  language,  and  the  valoe  of  tbe 
real  estate  and  personal  property,  as  alleged 
In  tbe  complaint,  were  all  proved  wlthoat 
obJectl<HL  It  was  also  |ttt>Ted,  without  ob- 
jection, that  no  note  was  glvra  with  tbe 
mortgage;  that  the  agreement  betwem  tbe 
father  and  son  was  not  reduced  to  writing 
at  all,  except  the  deed  and  mortgage;  tbat 
tbe  son  gave  his  fath«r  notlilng  furthw  fbr 
the  deed  "than  the  mortgage  and  his  verlwl 
agreement  to  support"  the  i^ntlflh;  tbat 
since  the  son  had  left  the  plalntlffb  had  not 
had  any  one  (m  the  form  to  help  them;  tbat 
neither  of  the  plaintiffs  -were  able  to  do  any 
wwk  upon  the  farm;  and  that  they  had  no 
other  proper^.  The  court  thereupon  exclud- 
ed all  evidence  as  to  wtaethw  there  was  any 
part  of  the  agreement  not  reduced  to  writ- 
ing, or  any  other  consideration  for  the  deed 
except  an  oral  agreement  to  support,  or  as  to 
what  that  agreement  was,  or  the  actual  con- 
sideration for  the  deed,  or  whether  the  fa- 
ther was  to  receive  anything  besides  tbe 
mortgage,  or  whether  the  son  was  to  remain 
upon  the  farm,  and  suppwt  his  father  and 
mother  during  their  natural  lives,  and  give 
them  a  decent  burial  at  their  death,  or 
whether  the  plaintiffs  supposed  the  papers 
mentioned  fully  expressed  the  agreement  and 
conslderatlcm  for  the  deed,  or  that  In  1886 
the  son  neglected  and  rinsed  to  fomista  any 
support  to  the  plaintiffs,  or  to  observe  or 
carry  out  such  oral  agreement.  Such  parol 
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testimony  was  ezcladed  od  the  ground  that 
the  whole  contract  had  been  reduced  to  writ- 
ing, and  that  mich  oral  evidence  tended  to 
contradict,  modify,  or  enlarge  the  terms  of 
the  deed  and  mortgage,  and  hence  was  In- 
admissible;. The  deed  and  mortgage  back, 
havlDg  bwa  executed  and  delivered  at  the 
same  time,  must  be  taken  together,  and  con- 
strued as  <me  instrument  In  law,  for  the  pur- 
pose of  determining  the  character  of  the 
transaction  and  the-Intentlon  of  the  parties. 
GiUmann  r.  Henry,  63  Wis.  468.  10  N.  W. 
692;  Herbst  t.  Lowe,  65  Wis.  320,  26  N.  W. 
751;  Joy  v.  St  Louis,  138  U.  S.  38,  11  Sup. 
Ct  243.  Being  one  paper  In  law,  they  must 
either  stand  or  fall  together  In  law.  Mwgan. 
r.  Loomls,  78  Wis.  598,  48  N.  W.  100.  By  the 
two  instruments,  taken  together,  the  plain* 
tuts,  In  effect,  conT^ed  their  homestead,  of 
the  value  of  $3,000,  to  th^r  son,  bis  heirs 
and  assigns,  torev&c,  by  deed  reciting  a  con- 
sideration of  91,60(^  snbject  to  the  resora- 
tloa  of  the  possession  of  the  land  for  the  pur- 
pose of  living  thereon,  upon  condition  that 
91,000  of  such  consideration  shoold  be  con- 
sidered paid  on  tb^  death,  and  that  the  oth- 
er ¥500,  without  Interest,  should  be  paid  to 
their  heirs  at  law,  according  to  the  conditions 
of  a  certain  note  mentioned,  but  never  exe- 
cuted. As  the  heirs  at  law  of  the  plaintiffis 
can  only  be  ascertained  upon  tbeir  death,  it 
is  obTiona  that  the  fSOO  Is  not  to  be  paid  un- 
til after  tbelr  death.  It  appears,  and  is,  In 
effect,  conceded,  that  no  considovtion  wbat- 
evo:  was  paid  or  secured,  except  as  men- 
tioned. As  Indicated,  the  mortgage  states 
when  the  $1,000  Is  to  be  "ccmsidered  paid," 
but  cmtalns  no  agre^oit  to  pay  the  same, 
and  Is  entirely  silent  as  to  the  time  and  man- 
na of  mnviifg  goch  payment,  and  Is  nnac- 
companled  tf  any  wxitt«i  agreement  to  pay 
In  money,  pr<q>erty,  sappwt,  care,  or  In  any 
way.  Tbns  it  appears  that  the  son  obtained 
9600  worth  of  personal  propo-ty.  and  the  con- 
veyance of  the  homestead  of  the  value  of 
93,000,  without  paying  any  consideration 
therefor,  w  agreeing  in  writing  to  pay  any< 
thing  therefor,  except  the  $500  as  mentioned; 
and  yet  it  Is  apparent  from  the  writings  exe- 
cuted that  the  son  did  make  some  kind  of  an 
agreement,  not  reduced  to  wrl{ing,  respect- 
ing the  balance  of  the  consideration.  In  fact 
it  Is  Impliedly  admitted  in  the  answer  by 
alleging  in  ^ect,  that  the  defendants  had 
been  ready  and  willing  to  perform  "all  the 
written  agreements  and  verbal  understand- 
ings *  *  *  relative  to  said  land  and  per* 
aonal  property,  except  so  far  as  plaintiffs, 
1^  their  own  ccmduct,  prevented."  The  ml« 
l9  well  established  that  when  only  a  part  of 
an  entire  agreement  Is  reduced  to  writing 
the  residue  may  be  proved  by  extrinsic  evi- 
dence. Ballston  Spa  Bank  v.  Marine  Bank, 
16  Wis.  136;  Jilson  v.  Gilbert,  26  Wis.  645; 
Nllson  V.  Morse,  62  Wis.  240,  9  N.  W.  1; 
Becker  t.  Knndson.  (Wla)  56  N.  W.  192.  So, 
whwe  the  time  and  manner  of  paying  the 
ooDsldwatton  tax  a  conveyance  Is  not  ex- 


ilic 

pressed,  or  Is  only  partially  expressed  In  the 
writings.  It  is  competent  to  prove  the  same  by 
paroL  Frey  v.  Vanderhoof,  16  Wis.  897; 
Hannan  v.  OxI^,  23  Wis.  610;  Homer  t. 
Railway  Co.,  88  Wis.  IW;  De  Forest  v.  Ho- 
Inm,  Id.  616;  Klckland  v.  Wooden-Ware  Co., 
08  Wis.  84,  31  N.  W.  471;  Green  v.  Batson, 
71  Wis.  M,  36  N.  W.  840;  Lndeke  v.  Suther^ 
land,  87  HL  481.  Some  of  these  cases  go  to 
the  extent  of  holding  that  parol  evidence  Is 
admissible  to  prove  an  additional  c(»Bldaa- 
tlon  to  the  one  recited  in  the  oonveyance, 
thouj^  not  inconsistent  with  It  So  It  has 
been  repeatedly  held  that  a  conveyance, 
though  absolute  In  form,  may  nevertheless 
be  shown  by  parol  evidence  to  be  nothing 
more  than  a  mortgage  or  security.  We  must 
hold  that  It  was  competent  to  prove  by  parol 
the  true  consideration  toe  the  conveyance^ 
and  the  time  and  manner  In  which  the  same 
was  to  be  paid.  The  action  seems  to  be  In 
line  with  numerous  cases  In  this  oonrt, 
where,  as  here,  the  written  Instmments,  tak- 
en together,  liave  been  held  to  be  a  conv^- 
ance  upon  condition,  resting  wholly  ce  pai^ 
tially  In  parol,  and  where  such  convince 
has  been  set  aside  for  a  breach  of  such  condi- 
tion, and  the  court  has  done  eqnity  betwen 
the  parties,  especially  In  favor  of  aged  par- 
ents. Bogle  V.  Bogle,  41  Wis.  200;  Bresna- 
han  V.  Breanahan,  46  Wis.  886,  1  N.  W.  39; 
Blake  T.  Blake,  66  Wla  392,  14  N.  W.  173; 
Delong  V.  Delong,  66  Wla  514,  14  N.  W.  691; 
Divan  T.  Loomls,  68  Wis.  ICO,  81  N.  W.  760; 
Stod  V.  Fhinders.  68  Wis.  2S6,  32  N.  W.  114; 
Hartstelu  v.  Hartstein,  74  Wla  1.  41  N.  W. 
721;  Dickson  v.  Field,  77  Wis.  439,  46  N.  W. 
668;  Morgan- T.  Loomls,  78  Wla  600,  48  N. 
W.  109.  The  Judgment  of  tbe  circuit  court 
is  reversed,  and  the  cause  Is  remanded  for 
fnrthw  proceedings  accmdlng  to  law. 


STATE  ex  rel.  SWEET  et  al.  v.  CUNNING- 
HAM et  al.,  Gommlsdonera  of  Public  Lands. 
OSnpreme  Court  of  Wisconsin.  Jan.  30,  1804.) 
ScBooL  Lands— CoNTBoL  bt  Leo islatdre— Sals. 

1.  Under  Const  art.  10.  |  2,  providing  that 
the  proceeds  of  all  school  lands  shall  be  used 
for  the  aapport  of  Bchoola,  the  le^slature  has 
no  power  to  set  apart  any  of  these  lands  for  a 
state  park. 

2.  The  legislatare  haa  no  power  to  with- 
hold school  lands  from  sale,  Const,  art  10.  f 
8.  confiding  such  power  solely  to  the  eoBmls- 
sloners  of  public  lands. 

3.  Public  lands  that  have  been  withdrawn 
from  sale  are  not  subject  to  private  sale  until 
the?  have  been  reoffered  at  public  sale.  Laws 
1885,  c  222. 

Application  by  the  state  at  the  relatlim  of 
Benjamin  Sweet  and  another  for  mandamus 
to  Thomas  J.  Cunningham  and  otliers,  com- 
missioners of  public  lands.  Denied. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  NEWMAN.  J.: 

The  action  Is  mandamus  to  tbe  commis- 
sioners of  the  public  lands.  The  relation  sets 
out  that  on  June  5, 1803,  the  rdators  made  ait- 
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pUcatlott,  in  tbe  manner  reqaired  law.  tot 
tbe  purchase  at  private  aale  of  certain  school 
and  swamp  lands  therein  described;  that  said 
lands  were  then  subject  to  entry  at  private 
aale;  and  that  the  application  was  refused 
by  the  commissioners.  The  return  ot  the 
commissioners  to  tbe  alternative  writ  states 
that  a  part  of  these  lands  had  been  with- 
drawn from  sale,  and  reserved  for  a  state 
park,  by  ehaptw  824  ot  the  Laws  of  1878; 
that  all  of  said  lands  bad  been  withdrawn 
from  sale  by  an  order  of  the  commlsslonera 
miade  February  13,  1883,  and  were  not,  at 
tbe  time  of  relatora'  application  to  buy  them, 
Buldect  to  private  sale.  It  was  referred  to 
the  Judge  of  the  thirteenth  drcolt  to  hear, 
try,  and  determine  the  Issues  of  fact  His 
determination  of  such  issues  Is  on  file  In  this 
court  It  finds  that  aU  of  said  lands,  ex- 
cept five  40-acre  tracts  have  been,  prior  to 
June  6,  1893,  offered  for  sale  at  public  sale, 
and  then  remained  unsold;  that,  after  they 
bad  been  so  offered  for  sale  at  public  sale, 
to  wit,  on  February  13,  1883,  the  commis- 
sioners made  an  order  withdrawing  all  pub- 
lic lands  from  sale;  and  acaln.  on  April  8, 
1883,  made  another  order,  dedaring  that  ail 
public  lands  which  had  been  withdrawn  from 
market  by  the  formar  ord«  were  thereby  re- 
stored to  market,  and  were  again  for  sale; 
that,  prior  to  Jnne  1898,  the  letter  "K"  had 
been  written  opposite  to  each  tract  of  such 
lands  In  the  books  of  the  land  office,  whldi 
was  understood  in  the  office  to  mean  that 
such  lands  were  reserved  Crom  nle;  and  that, 
after  relates'  application  was  recdTcd,  tiie 
commissioners  made  a  formal  oidw  with- 
drawing such  lands  from  sale. 

Elliott  &  Hlckox  and  D.  S.  Tullar,  for  re- 
lators. J.  Lu  O'Connor,  Atty.  Gen.,  and  J.  M. 
Clancy,  Asst.  Atty.  Gen.,  for  respondents. 

NHWMAN,  J.,  (after  stating  the  fitcts.) 
Tbe  question  of  law  arising  upon  tbe  fttcts 
fouud  Is,  were  these  lands  subject  to  i^vate 
sale  at  the  time  when  the  relators  made  appli- 
cation to  buy  them?  Probably  cliapta-  324  of 
the  Lnws  of  1878,  which  declared  these  lands 
to  be  dedicated  and  set  apart  for  a  state 
park,  and  forblda  their  Airther  sale,  has 
very  little  Influence  upon  the  question.  These 
lands  mostly  belong  to  tbe  school  fund  of  tbe 
state.  The  school  fund  is  a  trust  fund,  and  is 
placed  by  the  constitution  beyond  tbe  power 
of  the  legislature  to  divert  It  to  any  other 
use  than  the  support  of  the  schools  of  the 
state.  It  could  not  set  them,  or  any  part  of 
them,  apart  for  a  state  park.  Const  Wis. 
art  10,  1  2;  Lyuidi  v.  The  Boonomy,  27  Wis. 
69;  People  v.  Alien,  42  N.  Y.  404.  Neither 
could  it  withhold  these  lands  from  sale.  That 
power  is  confided  to  tbe  discretion  of  the 
eommlssloners  ot  publio  lands  \iy  tbe  con- 
stitution, and  Mcfl  In  no  other  office  or  body. 
Const  Wis.  art  10,  1  8;  State  v.  Bastings. 
10  Wis.  625;  McCabe  v.  MazsaucheUU  13  Wis. 
478;  SUte  r.  Bmnst,  26  Wis.  412.   So  tlw 


state  pork  law  has  Yery  Uttle  Infinenoe  oa  flie 
question.   These  lands  hsd  been  <»ice  ofTered 
at  public  sale.   Afterwards,  on  February  IS, 
18S8,  the  commissioners  of  public  lands  mads 
an  order  withdrawing  aU  the  pabllc  lands 
from  sale.  This  th^  bad  power  to  do,  at 
least  so  far  as  concerns  tiie  sctasol  landa.  Ar- 
ticle 10.  S  8,  of  the  o(»wtitntlon  reads:  "The 
commissioners  aball  have  power  to  withhold 
from  sale  any  portion  of  such  lands,  when 
tbey  shall  dem  It  ntpedlent"   This  sctlon  of 
the  oommisstaners  had  the  eltect  to  withhold 
from  sale,  while  In  force  at  least,  sll  the 
school  lands  owned  by  the  state,  fndudlng 
those  described  In  the  relation.  Afterwards, 
.April  8,  1883,  the  oommissloners  made  an- 
other order  declaring  all  the  lands  affected 
by  the  prevlooa  order  to  be  sgaln  In  maAet, 
and  for  salCL  Afterwards  chapter  222,  I^ws 
1885,  was  enacted.  It  provides  that  'tbs 
commissioners  of  public  lands  are  hereby  an- 
thoriaed,  at  any  time  when,  in  their  jDdg> 
ment.  the  public  Interest  can  be  best  sub- 
served thentof,  to  withdraw  any  public  lands 
from  sale;   provided,  that  when  reoffered, 
the  lands  so  withdrawn  shall  Irst  be  offered 
at  pubUc  sale,  such  pidillc  sale  to  be  adver- 
tised and  conducted,  in  all  particulars.  In  tbe 
same  manner  as  public  sales  are  now  hdd.** 
A  defect  In  the  system  of  disposing  of  the 
public  lands  was  supposed  to  be  dlsdosed  by 
the  decision  of  this  court  in  Stats  v.  Commis- 
sioners of  PnbUe  Lands,  61  Wis.  274,  20  M. 
W.  915.   In  that  ease  it  was  held  that  under 
the  statute  as  it  then  waa^  all  pnbUe  landa 
whidi  have  been  raiee  offered  at  pnbllc  aals 
and  remain  unsold  are  thereafter  sobjeet  to 
private  sale  at  the  minimum  priee^  and  era- 
not  be  withdrawn  from  sale  by  the  eommls- 
Bkmtrs  of  public  landa   Tbe  lands  Inrolwd 
in  that  case  were  sdiool  lands.   The  provi- 
sion of  the  constitution  shove  cited  sems  mot 
to  have  bem  recalled  to  the  mind  of  tbm 
court   At  least  ttie  provlston  Is  not  teferved 
to  in  the  opinicm  of  the  court  nor  In  the 
briefs  of  eounBcL   The  ovfaiicn  goes  entirely 
upon  a  ooDstructhm  of  the  statute  as  It  then 
wsa.  It  was  a  mistake,  as  to  school  landn.  nt 
least   The  defect  In  the  system  for  the  dis- 
posal of  the  public  lands,  irtilch  became  ap- 
parent by  this  decision,  was  tbat  the  statatft 
seemed  to  defeat  altogether  the  beneficial  pap- 
pose of  the  constitution  In  giving  to  the  com- 
missioners dlscreti«i  to  withhold  school  lands 
from  sale;  snd,  as  to  all  pnUlc  lands,  it  de- 
prived the  state  ef  all  chance  of  advantage 
from  the  rise  In  value  of  pnUlc  lands  conse- 
quent on  the  Increase  of  population  and  the 
development  of  the  country  bi  dlstrleta  where 
the  public  lands  11&  Tht  statute  seemed  to 
comp^  the  sale  of  the  pabUe  landa,  at  the 
minimum  price,  to  the  first  sppUcant  TCgard- 
less  of  their  real  value,  mils  ^ospectlTS 
rise  In  value  was  doubtless  the  more  com- 
mon and  important  purpose  In  withholding 
the  lands  temporarily  fnun  sale.   The  act 
of  1880  was  doubtless  enacted  to  remedy  this 
dafeot  Tbe  flnt  danaa  of  tho  act  oonfars  ■» 
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new  power  npon  the  conunJMkmws,  so  far 
«i  relates  to  tbe  achool  lands.  The  commis- 
•ionera  tad  always  had  power  to  withhold 
tbe  Bcboot  lands  from  sale  whenarer  they 
deemed  It  eqtedlent,  under  tbe  provision  of 
tbe  oonstltDtion  shore  cited.  But  It  did  con- 
fer upon  tlie  eommlsiiloners  a  new  power  to 
withdraw  from  sale  pnhUe  lands  other  than 
the  school  lands.  Tbe  last  clause  or  proTlso 
of  the  act  did  dumfle  tbe  statute  tat  a  rery 
Important  partlcnlar.  It  withdrew  from  pri- 
vate sals  ah  public  lands  which  had  been 
once  withdrawn  from  sale  by  the  commlsahnb- 
ets,  by  proridlns  that  ttuj  dundd  not  be 
again  reoffered  for  sale  until  they  have  been 
sgals  recidarty  advottaed  and  <Aered  at 
pnbUe  sale.  TU»  remedy  seona  to  be  tmfll- 
cmt  to  core  the  evfl.  At  least,  It  seons 
to  five  tbe  state  ft  tinnce  to  d«1ve  ad- 
vantage  from  each  rise  In  the  value  of  the 
pobUc  lands  as  may  acerne  while  they  are 
withheld  from  market  throngh  oompetltkm 
between  rival  Udden  at  a  public  sale.  TUs 
wlU,  no  doubt,  be  more  to  tte  advantage  of 
the  publle  tban  a  compnlsoty  sal^  at  inl- 
vate  ssle^  at  tbe  mlnlnnim  v*iet»  to  tlie  first 
applicant.  . 

There  Is  no  qnestloa  of  the  power  of  tbe 
legislature  to  direct  the  manner  In  which  the 
pidtlle  lands  shall  be  sold.  It  may  direct 
lAettaM  they  sbaU  be  mM  at  pnUle  sale,  or 
at  private  sale,  and  upon  what  notice.  As 
to  KdHMl  lands,  article  l<h  f  8,  of  tbe  consti- 
tution pra^dea:  "Provision  «hall  be  made 
by  law  fbr  tlw  sale  all  scluxfl  and  unlver* 
slty  lands  after  they  shall  have  been  ap- 
praised." It  does  not  appear  by  ttie  ibding 
Wbethw  ttw  scihpol  Isnds  moktloned  In  the  re- 
lation have  been  appraised.  As  to  lands 
otbsr  tban  sduMd  lands,  there  Is  no  conatltn- 
Hooal  dlrectkn.  This  statute  Is  remedial. 
It  la  to  be  constmed  llberaUy,  to  advance  the 
remedy  Intended  by  the  le^alatmie  As  the 
law  was  then  understood,  the  pnbUc  lands 
were  then  sut^ect  to  cmnpolsory  sale  at  the 
minlnmm  price.  All  had  been  once  withdrawn 
from  ssle  by  ttw  order  of  the  commissioners, 
February  13, 1888.  The  set  was  Intended  to 
apply  to  SDdi  lands  as  had  beak  withdrawn 
fn»n  sale  twAira  Its  passage^  and  not  alone 
to  sndi  as  ml^t  be  withdrawn  after  its  pass- 
ace.  Base  the  r»nedy  must  foil,  in  great 
part,  to  cure  the  evO.  Beeldes,  tbe  act  be- 
Inc  ft  part  of  the  system  which  the  legisla- 
ture has  provided  for  the  dlBjKtsal  of  the  pub- 
lic lands,  It  Is  in  pari  materia  with  all  other 
statutes  npon  that  subject.  It  Is  Imidled  that 
a  code  of  statutes,  relating  to  one  subject,  Is 
governed  the  same  spirit,  and  is  Intended 
to  be  conslstait  and  harmonious.  "AH  stat- 
utes In  pari  materia  are  to  be  read  and  con- 
stmed together,  as  If  they  formed  parts  of 
tbe  same  statute,  and  were  enacted  at  the 
same  time."  Potter's  Dwar.  8t  146,  Ameri- 
can role  17;  Storm  v.  Cotzhausen,  38  wis. 
189;  Smith  v.  People,  47  N.  T.  330-838;  Bl- 
dred  T.  Sexton,  10  Wall.  189.  The  plan  now 
Is  that  all  lands  which  have  ones  been  wlth- 
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drawn  from  sale  become  again  subject  to 
private  sale  <»ily  after  Hitsy  have  beon  re- 
offered  at  public  sale.  With  thia  oonstme- 
tloa  the  plan  Is  consistent  and  hannoolons, 
and  fornLihes  the  remedy  Intended.  The 
lands  described  In  tbe  relation  bad  been  with- 
drawn from  sale  by  the  order  of  the  commls- 
slmers  oC  Febmaiy  13,  1888.  It  does*  not 
appear  that  they  had  been  reoffered  at  pub- 
lic sale,  as  directed  by  the  act  of  1885.  Tliey 
were  not  subject  to  private  sale  on  Jmie  6, 
1883.  The  peremptory  writ  of  mandamus  is 
denied. 


ALUON  et  sL  V.  WISCONSIN,  LAN.  BT. 
GO.  etal. 

(Snpresu  Ooart  of  lomu    VA.  S,  18M.) 

LiH rrAnoirt  —  FaAuniTLsitT  Isscs  or  Bvock  um 
BoXDI  —  AonOH  TO  DiOLABB  VoiD  —  Wasff 
BAmasn, 

A  railroad  company  inned  a  large 
amount  of  itock  and  bonds,  and  the  mortgas* 
securing  the  bondi  was  recorded  In  a  certain 
oountj.  About  the  same  time  the  county 
voted  a  tajE  to  aid  the  construction  of  the  road 
under  Acts  20th  Oen.  Assem.  c.  169,  which  en- 
titles  the  taqiayers  to  stock  of  the  company  to 
the  amount  of  the  tax  paid.  BM,  that  an  ac- 
tion by  such  taxpayers  to  declare  such  stock 
and  bonds  void  because  Issoed  fraudulently  and 
without  conadderatloD.  brought  more  than  sev- 
en years  after  tbe  recording  of  such  mortKnjK, 
was  barred  by  Code,  1  2S2Q,  subd.  4,  barring 
actions  for  relief  on  the  ground  of  fraud  "la 
cases  heretofore  solely  cwnlzable  In  eqalty" 
after  five  years^  since  the  record  of  the  mort- 
gage was  sufficient  to  pot  the  taxpayers  on  In- 
quiry as  to  suidL  issue  of  stock  and  bonds. 

Appeal  from  district  court,  Blackhawk  coun- 
ty; J.  D.  Lenehan,  Judge. 

Proceeding  in  equity  to  establish  plalntlCTs' 
rl^t  to  certain  assete  converted  by  defend- 
ants, and  for  the  cancellation  of  certain 
stock  and  bonds,  and  for  damages,  and  other 
equitable  relief.  Decree  below  for  defend- 
ants, and  dismissing  phUntifTs'  bill  at  their 
costs,  from  whl^  this  appeal  la  proeecnted. 
Affirmed. 

OL  0.  ft  0.  U  Nourse  and  W.  M.  Jones,  for 
appellants.  N.  M.  Hidbbaid  and  O.  O.  lOIler, 
Dor  appdlees. 

EINNB,  J.  1.  The  pleadings  In  this  case 
are  voluminous.  We  sbaU  endeavor  to  state, 
as  concisely  as  possible,  the  substance  of  the 
matters  In  controversy.  In  so  far  as  tbe 
same  are  material  to  a  proper  imderstnndlng 
and  determination  of  the  case.  The  plain- 
tiffs are  taxpayers  and  the  holders  of  |4S,000 
of  certiflcates  Issued  by  the  treasurer  of 
Blackhawk  county,  Iowa,  In  pursuance  of  the 
provisions  of  chapter  169  of  the  Acts  of  the 
20th  Oeneral  Assembly  of  this  state,  on  ac- 
count of  taxes  voted  and  paid  to  aid  In  the 
construction  of  the  Wisconsin,  Iowa  &  Ne- 
braska Railroad  In  Blackhawk  county.  In 
March,  1881,  several  citizens  of  the  cities  of 
Blarshalltown,  Waterloo,  and  Des  Moines 
beU  a  meeting  at  the  lastiiamed  phwe.  and 
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effected  an  orstnlsatlim  for  the  pnrpoie  at 
boUdlng  a  railroad  which  should  put  through 
the  three  dtles  named,  and  from  a  point  ai 
or  near  licOragor,  Iowa,  southwesterly  across 
Oie  state,  to  stune  point  on  the  Hlssoarl  river. 
In  Fronont  county.  QUA  and  Parker,  two 
of  the  answering  defCTdants  herein,  irare  at 
thatktlme  dected  president  and  aecntary,  re- 
spectively, oC  said  company,  and  served  In 
that  capacity  until  ftbont  September,  18S4. 
This  company  was  known  as  the  Wisconsin, 
^wa  ft  Ndiraaka  Hallway  Oompai^.  Its  ar- 
tlcles  of  Incorporation  were  not  filed  with  the 
Bocretary  of  state  nntll  Uarch,  3582.  Efforts 
had  been  made,  as  far  back  as  1870,  to  build 
a  road  on  sobstantlally  the  same  route  as  tbax 
afterwards  used  by  tills  company,  but  they 
were  nnsooceasful.  A  few  shares  of  stock 
were  subscribed  by  the  promoters  of  this  en- 
terprise at  the  time  of  Hi^  cMrganisatlon  in 
1882,  and  thereafter  some  25  shares  of  stock 
were  subscribed  and  paid  for  by  parties  re- 
siding along  ttie  proiMsed  line  of  road^  It 
does  not  appear,  however,  that  this  stock  was 
STor  voted  at  the  stockholders*  meetings. 
It  was  not  expected  that  the  company  thus  or- 
ganised would  Itadf  build  the  road,  but  ttie 
organisation  was  effected  for  the  purpose  of 
securing  capital  with  which  the  road  might 
be  constructed.  After  ttw  completion  of  the 
organization,  the  officers  ot  the  company  made 
diligent  <^ortB  to  induce  capitalists  to  Inter- 
est themsdves  in  ibe  enterprise.  The  di- 
rectors of  the  corporation  voted  and  Issued  to 
themselves  for  services  $1,000  e&cb  In  stock, 
except  that  $1,000  was  voted  to  and  received 
by  Pa^er.  In  1882  the  company  altered  In- 
to a  contract  with  Oriswtad,  Harper  ft  Field 
to  build  the  oitire  road.  Soon  after,  It  be- 
came apparrait  that  these  men  could  not  raise 
the  money  to  carry  ont  their  contract.  In 
Jnly,  ISSi,  Parker  wmt  to  New  York,  and 
the  above-named  parties  and  others,  having 
formed  the  Iowa  Improvement  Gtnnpany  un- 
dw  the  laws  of  New  Jersey,  with  a  capital 
of  ^,000^  Grlswdd,  Harper  ft  Fldd  can- 
eded  ttidr  omtraet,  and  a  new  contract  was 
entered  Into  between  the  railway  and  Im- 
provement company  for  the  cona  traction  of 
the  road.  By  this  contract  the  ImprovMHOit 
company  undertook  to  build  and  equip  the 
railroad  and  to  ftunlsh  tbf  right  of  way  for 
the  83S  miles  In  consideration  of  the  receipt 
them  of  $00,000  per  mile  aa  foIUnra:  Fliat 
mortgage  bonds,  $20,000;  second  mortgage 
iHmds,  $20,000;  and  stock  of  the  raflway 
company,  $20,000;  and.  In  addltl<m  thereby 
all  subscriptions,  dfrnations,  local  aid,  and 
other  soms  they  mi|^t  obtain  fkom  Indlvlda- 
als,  counties,  towns,  dtles,  or  other  corpora- 
tims  along  the  line.  Under  this  contract, 
work  waa  prosecuted  tm  ttie  line,  and  a  large 
part  of  the  ri^t  of  way  secured  between 
Cedar  Falls  and  Wateiioo  and  Des  Moines, 
and  considerable  money  expended  in  con- 
struction of  the  road.  Afterwards  this  con- 
tract was  so  dianged  as  to  provide  for  the  Is- 
suing of  $24^)00  per  mile  nt  first  mwtgage 


bonds  drawing  6  per  cent  Interest,  Instead  of 
$a0;000,  drawtog  6  pw  cent  Intsrest  It 
seems  that  directors  Ollck  and  Parker,  who 
had  spent  much  time  and  mon^  In  furttier- 
tng  the  interests  of  the  entwpilse,  were,  by 
agreement  of  the  improvement  company,  to 
receive  $100,000  each  of  the  stock  which  was 
contracted  to  be  dcUvered  to  said  improve- 
ment company.  This  stodc  was  In  tut  la- 
sued  to  them,  but  at  the  Instance  of  VHsod 
waa  afterwards  returned.  In  September, 1882, 
Oilswold  borrowed  of  B.T.1Vll8oa  ft  Oou,of 
New  York, $81,000. with  whlcih  topay  aa  cati- 
mato  on  the  ^nsconatn,  Iowa  ft  NdHaska  Ball- 
way  Company  construction,  and  lAedged  stock 
of  the  Improvement  company  to  secure  the  loan. 
In  October,  1882,  Ortswold  and  the  Improve- 
ment company  being  unable  to  repay  the  loan, 
a  modification  of  the  prevtous  contract  with 
the  railroad  company  waa  made,  whereby  tt 
was  incumbent  upcm  the  improvemmt  com- 
pany to  build  only  that  part  of  the  road  be- 
tween Waterloo  anfi  Marshalltown,  and  the 
construction  of  other  parts  of  the  road  re- 
mained optional  with  them.  WHson  ft  Co. 
were  at  this  time  appointed  financial  agento 
of  both  the  railroad  and  improvement  com- 
panies, with  power  to  sell  all  bends,  mort- 
gages, and  other  securities  called  for  iij  the 
agreanost   During  the  same  mnoth,  It  ap- 
pearing that  the  bonds  could  not  be  sold,  and 
that  Wilson  ft  Oa  would  be  compelled  to  fur- 
nish the  money  to  build  tiie  road.  If  it  waa  to 
be  built,  a  contract  was  made  between  WH- 
son ft  Co.  and  the  improvemoit  company 
which,  In  effect,  subetituted  Wilson  ft  Ool  In 
the  ooDstmctlon  of  the  road  in  place  of  tho 
Improvement  company,  and  1(  was  then  fur- 
ther provided  that  the  Imivovement  company 
should  pay  Wilson  ft  Co.,  tor  their  serrlcda 
to  building  the  road,  $1,000  per  mUe,  wbkb 
was  to  be  paid  out  of  the  first  snbsldlea 
received  1v  the  Improvonent  company,  audi. 
If  they  were  not  sufficient,  thai  from  ito 
other  means.   Undo-  this  agreement  Wllaon 
ft  Co.  famished  the  money  and  completed  the 
road  from  Cedar  Falls  and  Waterloo  throng 
Marshalltown  to  Des  Mdnes  to  December. 
1884,  In  an  about  US  miles  of  road.  WObcmi 
ft  Go,  In  tin  name  of  the  towa  Improvement 
Company,  opm.ted  the  road  from  the  time  ot 
Ito  cmnptetkm  until  Ito  sals  to  toe  OUcagnw 
8t  Paul  ft  Kansaa  Caty  BaQway  Company, 
to  June,  1888.  January  1,  188S,  the  Wtocaor 
dn,  Iowa  ft  Netaaska  BaUway  OraqwaareK- 
ecuted  a  mortgage  upon  the  road  for  $2,702,- 
000,  being  an  amount  to  excess  of  $24,000  per 
mile  of  said  road,  and  on  January  188S, 
they  executed  a  second  nmtgace  thereon  fior 
$2,800^000^  being  an  Incnmbranos  of  $30^000 
per  mOe,  and  said  mortgagea  wwe  filed  tor 
record  January  3,  1888^  to  Blaiftha^  ooion- 
ty,  Iowa.  In  addlHon  to  ttSM,  the  railway 
company  issued  to  Wilson  ft  Co.  stock  to  tbe 
amount  <tf  $20,000  ptt  mlla.  NoradMr 
1883,  and  June'%  1884,  lespeetivelj,  tbe 
taxes  to  question  were  voted  to  Cedar  FaOa 
and  Watarioo  townshtoOi  Blackhawk  ooaaay. 
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and  matured  In  tnstallmeiits  In  March  and 
S^tember,  1886  and  1886,  and  were  received 
by  tbe  railway  company,  and  by  them  paid  to 
WUson  &  Go.  May  26,  1886,  the  defendant 
the  Chicago,  St  Panl  &  Kansas  Olty  Railway 
Company  was  organized.  June  S,  1886.  a 
contract  was  entered  Into  between  Wilson  & 
Oo.  and  this  railway  company,  whereby  the 
former  sold  the  road,  with  all  the  bonds  and 
stock  h^d  by  Wilson  &  Co.,  for  the  ctmsldera- 
tlon  of  $2,300,000  first  mortgage  bonds  of  the 
Chicago.  St  Paul  &  Kansas  aty  Railway 
Company,  and  the  fmrther  sum  of  $2,752,000 
ct  the  stw^  of  the  latter  company.  Proper 
conveyances  were  made  In  (xmsummatlon  of 
this  sale;.  It  la  claimed  that  the  road,  prior 
to  this  sale,  had  earned  more  than  expenses 
and  taxes,  bnt  from  all  of  the  evidence  it  ap- 
pears that  the  road  had  never  earned  enough 
to  pay  Its  opomtlng  expenses,  taxes,  and  the 
int«reet  on  Its  first  m<Htgage  bonds.  It  Is 
charged  that  WUsui  A  Ca  and  Stickner  and 
others,  for  the  purpose  of  cheating  and  de- 
frauding those  who  might  be  enUUed  to  stock, 
issued  to  various  persons  large  amounts  of 
ato^  of  the  Chicago,  St  Paul  &  Kansas  City 
Railway  Company,  without  conalderatlon,  and 
fraudulently  issued  to  themselves  such  stock 
aa  paid-up  stock,  without  any  consideration, 
axtA  that  same  was  put  upon  the  market,  and 
haa  i»ssed  into  the  hands  of  third  persons, 
and  that  by  reason  thereof  the  stock  of  said 
company  is  worthless;  that  under  Its  articles 
of  incorporation  the  Chicago,  St  Paul  Sc 
Kansas  City  Railway  Company  has  purchased 
other  railroads,  thereby  increaalng  Its  Indebt- 
edneaa,  to  that  it  has  not  been  able  to  meet 
the  accruing  interest  on  its  debt  and  by  rea- 
son thereof  Its  stock  tias  no  market  value. 
The  relief  prayed  for  Is  that  the  issue  of  $2,- 
000,000  of  stodc  <a  the  Wiscon^,  Iowa  & 
Nebraska  Railway  Company  to  Wilson  &  Co., 
and  the  isane  of  stock,  without  ccmsIderatioD, 
of  the  Chicago,  St  Panl-&  Kansas  Olty  Rall< 
way  Company,  l>e  decreed  fraudulent  and 
void,  and  any  stock  Issued  in  Ilea  of  said  $2,- 
000,000  of  BtoA  be  de<dar«d  plaintiffs'  prop< 
crty;  and  that  u  against  the  defendants  hav- 
ing notice  of  the  frauds  charged,  all  bonds  of 
both  railway  companies  be  declared  void,  and 
all  bonds  issued  in  Hen  of  other  bonds  by  the 
Chicago,  St  Paul  &  Kansas  City  Railway 
Company  in  defendants'  hands  be  declared 
aasets  of  plaintiffs,  and  that  plaintiffs  have 
judgment  tor  damages.  The  answer  denies 
all  allegations  of  fraud,  and  pleads:  First 
that  the  tazpayetB  of  Waterloo  and  Cedar 
Falls  townships  have  waived  any  ri^t  of  ac- 
tton  they  may  have  bad,  because  the  work 
of  construction  proceeded  npon  the  faith  of 
and  relying  npon  said  taxes,  and  no  suit  was 
begun  until  after  the  road  was  completed, 
and  for  the  further  reason  tiiat  the  taxpay- 
ers had  full  knowledge  of  the  Issuing  of  the 
bonds  prior  to  the  payment  of  any  of  the 
taxes;  second,  that  the  cause  of  action,  If  any 
ever  existed,  Is  barred  by  the  statute  of  \iffA- 
tationa,  Befm  ^alntilta  filed  tb^  aoi^deA 


petition,  the  answering  defendants  filed  a 
written  tender  and  offer  to  cause  to  be  issued 
by  the  proper  officers  of  either  railway  com* 
pony  the  capital  stodc  of  either  to  the  plaln- 
tilte  tor  the  full  amount  of  the  tax  certificates 
for  local  aid  taxes  claimed  in  the  petition- 
This  proposition  still  stands  In  the  case.  The 
court  bdow,  at  the  condualon  of  the  trial, 
entered  a  decree  41'«'»*«^"g  pliUntiffs*  UU  at 
their  costs. 

2.  The  gravamen  of  plaintifte'  bill  Is  fraud, 
alleged  to  have  been  practiced  by  the  officers 
and  stockholders  of  the  def^dant  railway 
companies  and  others,  whereby  the  stock 
to  which  plaintiffs  and  their  assignors  would 
be  entitied  was  rend«'ed  valueless.  The  de* 
fense  Is  that  there  was  no  fraud,  and.  If 
there  was,  plaintiffs  and  their  assignors  were 
not  damaged;  that  plaintiffs  and  their  as- 
signors have  waived  any  fraud  or  Illegality, 
and  that  this  action  Is  barred.  We  shall  not 
ento-  into  an  extended  discussion  of  the 
testimony  touching  this  question  of  fraud. 
We  may,  howevo'.  profitably  refer  to  some 
of  the  facts  most  relied  upon  by  plalntifto 
as  sustaining  the  allegations  of  their  blU. 
It  must  be  conceded  that  the  primary,  and 
we  think  sole,  object  of  the  defendants  who 
were  promoters  of  the  Wisconsin,  Iowa  & 
Nebraska  Railway  was  to  secure  for  the 
cities  In  which  they  lived  the  benefits  that 
might  be  expected  to  fiow  from  another, 
and  presumably  competing,  line  of  railway. 
If  It  be  admitted  that  in  their  seal  to  accom- 
plish that  object  they  did  not  act  wisely  In 
entering  Into  the  contracts  and  arrange- 
ments hereafter  referred  to,  still  there  Is  no 
suffidmt  evidence  showing  that  their  acts  in 
entering  into  contracts  for  the  construction 
of  the  road  were  the  result  of  bad  faith  or 
fraudulent  Intent  Indeed,  when  these  con- 
tracts were  made,  and  the  bonds  and  stock 
complained  of  issued,  by  the  Wisconsin,  Iowa 
&  Nebraska  Railway  Company,  it  does  not 
appear  that  its  officers  and  directors  fraudn* 
lently  Intended  to  divert  any  tax  that  might 
be  voted  In  aid  of  the  construction  of  the 
road  to  an  Improper  purpose,  and  thereby 
to  defraud  subsequrat  taxpayers.  As  Is 
well  said  by  the  learned  trial  Judge:  "The 
evidence  falls  to  show  any  tangible  connec- 
tion between  the  contract  alleged  to  be 
fraudulent  and  the  purpose  thereby  to  de- 
fraud taxpayers  who  bad  not  then  voted 
to  aid  In  the  building  of  the  railway,  and 
when  It  could  not  have  been  known  that 
they  would  do  so."  These  acts  In  Issuing 
the  bonds  and  stock  complained  of  were  only 
resorted  to  when,  after  several  trials,  it 
had  become  apparent  tbat  without  a  resort 
to  such  measures  the  road  could  not  be  built 
The  railway  company  was  without  money. 
It  was,  If  Its  enterprise  was  to  succeed,  at 
the  mercy  of  capitalists.  Its  officm  were 
In  no  position  to  dictate  terms  to  those  from 
whom  they  sought  and  must  have  aid.  It 
appears  that  the  contract  they  entered  Into 
for  the  construction  of  the  road  was  not 
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made  wUb  any  fraudulent  intent  <v  with 
any  anch  purpose  In  view,  but  as  a  neceeaitT 
growing  out  of  their  pecuniary  condition, 
and  with  a  view  of  bringing  the  entBrpriae 
to  a  Bucceaaful  completion.  Now,  it  ta  In- 
aiated  that  tbe  lasulng  of  $20,000  stock  pcf 
mile  was  a  fraud  upon  plalntiflCa,  and  tbat 
the  directors  and  afflcere  of  tbe  raUway 
ibouid  be  held  liable  thoefor  to  plaintiffs. 
Plaintiffs  ground  their  claim  upon  the  d*- 
dsioiib  of  this  and  other  courts  which  hold 
that  unpaid  subscription*  to  tbe  capital 
•toclc  of  a  carp<»atlan  are  a.  tmat  fund,  and 
that  It  la  a  fraud  for  offlcera  of  a  corpora- 
tion to  Issue  paid-up  certiflcatea  of  stock  up- 
on a  grossly  Insufficient  eonsldentlon,  or 
■pon  no  consideration  whaterei.  Osgood  t. 
King,  42  Iowa,  488;  Jackatm  t.  Traer,  64 
Iowa,  479.  20  N.  W.  764;  OUphant  v.  Min- 
iDg  Ca,  63  Iowa,  333, 19  N.  W.  213.  As  t&r 
aiiother  cause  this  case  most  b«  affiniMd,  we 
ar«  not  called  upon  to  determine  whethw 
such  an  issue  of  attx^  whidb  was  of  no 
value  would  be  anch.  a  fraad  apso  plaintUTi 
a*  to  entitle  them  to  damagea  Aa  bearinj; 
upon  tbla  question,  see  Fogg  Blair,  18& 
U.  a  lis,  11  Snpi  Ct  476. 

3.  The  acta  claimed  to  ooBBtltirte  the  framd 
moatly  relied  upon  consisted  in  tbe  laaoing  of 
stock  and  bonds  by  the  officera  of  the  Wis- 
eonsin,  Iowa  &  Nebraaka  Railway  Oompany 
ta  tbe  amount  of  «60.000  pear  mile.  Now.  If 
It  be  ctm ceded  that  tbeae  acta  were  In  fact 
not  known  to  the  plaintiffs  oc  their  aaaign* 
ens  whm  done,  they  wore,  in  law,  known 
to.  them  lA  January,  1883>  when  the  mort- 
gages securing  the  $44.000i  bonds  per  mile 
were  placed  upon  record  In  BlAckbawk  coun- 
ty, Iowa.  That  was  more  than  Ave  yeara 
prior  to  the  bringing  of  thia  suit  yfe  think 
this  action  la  barred.  The  dalmed  conceal- 
ment of  the  fraud,  if  any,  has  not  been  es- 
tablished. No  effort  waa  made  by  these 
pJaJntifTs  or  their  aaalgnors  to  ascolain  by 
actual  examination  of  tbe  books  of  the  Wiai- 
oousln,  Iffwa  &  N^raaka  Hallway  Company 
o£  otherwise  If  any  fraud  had  been  practiced 
opon  them.  The  illegal  acts  complained  of 
In  issuing  the  stock  and  bonds  occurred  July 
21,  1882,  and,  under  the  law,  they  were  made 
manifest  when  the  mortgagee— tbe  Twy  in- 
strumenta  which  were  a  part  of  the  trana- 
actlon,  and  whtcb  were  made  In  consum- 
mation of  the  claimed  fraud— were  placed 
upon  record  In  the  county  of  idedntlffB'  resi- 
dence. The  taxes  had  not  then  been  voted. 
With  full  knowledge  of  the  record  of  these 
mortgages,  of  the  fraud.  If  any,  the  asslgnora 
of  plaintiffs  voted  and  paid  these  tta^.  They 
aaw  tbe  road  buUt;  they  made  no  complaint; 
tbej  took  no  atepa  to  assert  th^  rights; 
and  nnder  the  law  as  laid  down  In  Walker 
V.  Blrchard,  82  Iowa,  381,  48  N.  W.  71,  ther 
could  not  avail  themselves  at  this  late  day 
of  the  statute  making  tba  dbrecbwa  Uabla 
tor  Isanlng  bonds  in  exceas  of  the  atatnto 


limit  Wa  speak  of  thaw*  matters  also  t» 
show  that  there  are  no  porsuaalve  eqnStiea 
existing  In  idalntUEB^  fB.v(v.  Vrathmamn, 
plaintiff  Alloi  knew  of  the  sale  of  &e  Wl» 
oonaln.  Iowa  &  Nebraaka  Railway  Oompaoy 
to  the  Chicago^  St  Paul  &  Kanaaa  aiy  Badl- 
way  Company,  and  at  tlwt  ttane  not  ad  tbe 
taxes  In  controversy  had  been  pnld.  Tbe  cer- 
tiflcates  nied  upon  wm  tsaned  Imig-  afber 
this  aale,  and  still  later  AU«n  became  tte 
porchaaar  of  ^em  at  from  five  to  ten  cents 
on  the  dollar  of  tbefar  face  valne.  Am  -w« 
have  said,  the  action  la  barred.  Th*  mdt 
waa  cemmeiMsed  In  ApcU,  UOa  The  finmd,, 
tf  any,  wtm  rerealed  In  Januaqr,  lfl83,  whagk' 
tiw  mortgages  were  recorded.  I^lrd  t.  iOI- 
bouma,  70  Iowa,  as,  80  N.  W.  0.  and  cases 
<dted.  ae«;  alaow  QUlespte  t.  CooiMr,  (N^> 
56  N.  W.  802.  This  case,  ao  far  aa  tUa  rec- 
ord notice  la  concerned,  is  clearly  dlsttasslsb- 
able  from  Wlcke  ZnsuEance  Go.,  B7  N.  W. 
«3a,  (decided,  at  this  tonn.)  In  that  case  4s^ 
fendant  aeqiiihred  bo  Interest  In  Oe  mast- 
gaged  property  hr  pwdisse  «r  tnasnftsasee^ 
while  in  tbe  ease  at  bar  plalnttffli'  assignors* 
whai  they  paid  the  taxea,  were  cntttted  t» 
become  stockboldera  in  the  laUroad  eom- 
pany,  and  therefore  part  ownccs  of  tbe 
psopertr.  ThIa  action  la  bnraglit  snder  suto* 
(iivtalOB  4  of  section  2029  ot  the  Code.  wUeb 
provides  that  ail  actions  for  injuries  t» 
IV<9erty,  or  tor  rdleC  oa  the  graamA  9t  frssd 
in  cases  haretoflore  sol^  oogndsaUe  hi  m 
court  of  chancery,  and  those  founded  on  uM- 
written  contracts,  cte,  riiall  bs  barred  nn- 
leaa  brought  within  five  years  after  tbe  cava* 
ot  action  aocmes.  If  for  fraud  or  tend- 
uient  aoBeealment,  the  statute  bectns  ts  nm 
fnnn  the  time  of  tbe  discov^  (rt  the  ftmsd,  or 
when,  by  the  me  of  due  dlUgenee,  tt  nlgM 
bave  been  dlacovered.  It  la  atverced  that  the 
frand  waa  not  known  to  the  ta3q>ay«cs  sfc 
the  time  the  taxes  were  voted,  and  Hut  K 
remained  umUacerered  trntll  about  tbe  time 
this  anlt  waa  commenced.  We  do  sat  think 
this  allegation  la  aaatataied  by  tiie  evMenoSk 
There  Is  nothing  to  show  tbat  the  defendants 
did  anything  to  conceal  or  carer  np  the 
fraud,  If  any  waa  practiced.  Tbere  Is  sot^ 
tog  to  ^w  that  by  the  exefdae  of  doe  dUk 
gence  plaintiffs  and  their  aaalgzuNrs  could  not 
have  dte covered  the  alleged  frand  wtthte 
ftve  years  of  the  tltee  of  Ito  ptfpetrattes. 
The  means  of  knowledge  of  the  aAeged 
frauds,  so  far  as  plaintiffs  ot  their  aasUw- 
on  were  cmeemed,  were  at  aH  Hmes  wltb- 
In  tlielr  reach.  If  tbey  had  sought  to  stsB 
tbemselres  ot  them.  But  however  tbls  wmj 
be.lt  la  dear  that  ^^leo  tbe  mertgagea  were 
filed  they  had  record  notice  of  tbe  alleged 
franda.  at  least  snfflcient  to  put  thean  npos 
Inquiry,  but  they  made  no  attempt  wrihs^ 
ever  to  discover  their  cause  ot  actios.  Is 
any  view,  tbe  statute  bad  run  long  bsfon 
this  action  was  oommenceA  The  Jodgmmt 
below  moat  be  aflbrtned. 
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TAEGEB  T.  RTEPB  M  d. 
(Sqpreme  Conrt  tit  Iowa.    Feb.  8, 

PDBLM  HlSHWAT— WbEBB  LoOATBU— StlRTVT— 

Etidckcb. 

In  tn  action  to  eujirfn  a  road  laperrfBor 
and  township  clerk  fywn  maiatainlng  a  aoblic 
evad  acroaa  ^intifl**  land,  on  the  groxraa  that 
it  IB  not  when  it  waa  originaUy  located.  It 
peared  that  tha  road  had  been  traveled  for 
about  45  jtmni  that  dnrinR  about  12  Tears  of 
the  time  u  was  not  iSenced.  nridjted,  or  woxfced; 
that  houne  ^ad  been  built  with  z«feretioe  to 
the  -line  as  traveled;  and  that,  about  14  rears 
after  the  road  was  Erst  trsTded,  a  highway 
was  legally  established  across  the  land,  and  a 
snrrey  made.  The  eTldence  showed  tiiat  from 
the  record  of  th«  orii^oal  mrrer  there  Is  great 
ancertainty  as  to  where  the  road  was  establUh- 
ed.  Hi  III.  that  the  xwi4  a*  tatT^efl  was  the  con- 
atUated  highway. 

Apipeal  Aon  district  court.  Bee  Hoinea 
eonnty;  J.  M.  Cawr,  JndsB. 

The  philntUt  J*  the  otimc  €t  66  Bocm  of 
land  In  Dee  Malnes  •county,  and  one  at  tfae 
defbndauta  Is  cLvk  of  the  townshlpk  and  the 
oth»  iB  aapenrlBor  of  tha  xoad  dislriet  tn 
which  the  hind  la  situated.  The  defendants 
taave  heretofm  and  now  dahn  the  ri^t  to 
mataitaitt  and  ImiiroTe  a  ptddlc  hlgb  way  acroa 
the  hind  of  the  philntifT.  Ttabitttt  admits 
the  existence  of  a  public  highway  across  his 
land,  hut  aren  that  tt  1b  at  anotbo-  place 
ana  where  d^ndants  seek  to  nndntaln  one, 
■Bd  ha  brings  Ibta  actton  to  enjotn  tfaem 
from  thus  entering  upon  his  land,  or  dhrerfe- 
tng  the  public  road  from  the  place  where 
the  highway  legally  exists.  The  district 
court  dismissed  Ms  petition,  and  from  Its 
Judgment  be  appetCM.  Afflrmed. 

Power  &  Huston  and  Theo.  Onelld),  fw 
avprtlant.   C.  I<.  Poor,  for  appeUeea. 

GRANGER,  0.  J.  Along  the  Hue  across 
*  plalntUTB  hind,  where  defendants  claim  a 
public  hijerhway  to  be,  there  baa  been  a 
traveled  road  for  about  -45  years,  or  since 
1844.  From  80  to  280  feet  from  this  Une,  It 
Is  'daimed  by  appellant,  there  was  In  1KS8 
a  highway  Ief;;ally  established  across  the  land 
now  owned  by  him,  and  be  brings  this  ac- 
tion, olaimlBg  that  such  establMhed  highway 
Is  the  only  legal  one  across  his  land,  and 
baoe  that  the  defendants  should  be  enjoiaed 
as  prayed.  The  line  of  the  highway  as  claim- 
ed by  appellant  was  surveyed  by  one  A. 
McMlcbael,  and  is  spoken  of  In  the  record  as 
the  "UcMicfaael  Sorroy."  TUa  Uc&Uchael 
survey,  if  where  ai^eUaat  claims  it  to  be, 
was  never  opened  as  a  highway.  For  from 
10  to  14  years  before  the  line  contended  for 
by  ap^lees  was  used  as  a  highway,  by  be- 
ing fmced,  bridged,  and  worked,  It  was  used 
as  a  highway,  end  It  has  been  so  maintained 
ever  since.  Houses  have  been  built  with  ref- 
erence to  the  line  as  traveled.  A  plank  road 
was  caastruoted  along  this  line,  and  used 
for  seven  years,  and  then  sold  to  the  county. 
At  the  time  the  road,  as  traveled,  was  used. 
woAtd,  and  imati,  the  Mmd  waa  owned  ^ 


one  VaAa.  Flaintur  purchased  the  land  In 
Manfti,  1868.  In  1677,  one  WlllIatDS,  a  sur- 
Tcyor,  Trader  a  commission  from  the  county 
auditor  and  an  authority  from  the  board  of 
supervisors  "to  pesurvey  all  defective  ronds 
In  the  county,"  says  he  "resurveyed  the 
rood,"  and  made  a  plat  and  field  notes  of 
the  survey  made  by  McMlcbael.  He  said  In 
Us  testimony:  "It  was  Impossible  to  take 
the  McMlcbael  plat  and  field  notes  upon  the 
gromid,  and  make  an  accurate  survey  from 
what  he  had  originally  done.  I  made  a 
record  of  the  resnrrey  in  1877.  The  road 
was  inclosed  by  fences  to  the  best  of  my 
TeooHectlon.**  On  cross^xamlnatlon,  be  snid : 
**I  think  the  purpose  of  the  TCsiarey  In  1877 
was  to  get  ttie  road  correctly  platted  on  the 
map.  The  resorvey  In  1877  corresponded  to 
the  traveled  road.  Don't  know  whether  It 
oosTespoDded  with  the  HcMIchael  survey." 
He  says  his  starting  point  was  46  Knks  fur- 
ther east  than  the  Btertlng  point  of  the  Mc- 
Mlcbael rorvey.  He  also  said:  "The  defects 
la  the  plat  aad  field  notes  of  the  McMlcbael 
■nrrey  wwe—Flrst,  no  montnnents  at  the 
anglea;  and,  second,  no  record  of  the  vnrla- 
tlons  hy  which  the  survey  was  run.  and  there 
was  a  mistake  of  ten  degrees  In  range  two."* 
In  April,  1877,  because  of  some  contention  as 
to  a  fenoe  In  the  road,  the  county  surveyor. 
Waddle,  went  there  to  survey  the  road.  He 
says:  "Thtnk  I  went  oat  at  the  request  of 
the  road  saperrlBor.  1  did  not  attempt  to 
mak«  the  survey  down  to  tta  Taeger  place, 
because  It  was  plain  from  Um  start  that  It 
would  be  impoesfble  to  locate  It  with  the 
plat  There  were  no  monuments  nor  varia- 
tloiu  at  the  angles;  no  recwd  of  Torlatlona. 
It  was  not  iMMsIble  to  get  the  aame  lines  ns 
before,  however  correct  the  survey  may  have 
been  itself  originally."  Appellant  places 
■racfc  reliance  on  the  testimony  of  <me  Steyh, 
a  civil  engineer  and  surreyor,  who  made  a 
recent  enrvey  of  the  road.  He  said:  "The 
road  can  be  estabUsbed  from  the  plat  and 
field  notes  of  its  establishment  in  1858."  On 
cross-emmlnotioD,  he  eakl:  "I  did  not  run 
the  McMIchael  survey;  only  platted  the  lines 
from  the  record."  He  then  said,  on  redirect 
examiaatioa:  "From  the  plat  and  field  notes 
of  the  McMlcbati  anrrey,  there  Is  no  trouble 
in  findii^  the  location  of  the  read.  Only, 
the  surveyor  does  not  give  the  magnetic  vari- 
ations In  bis  field  notes.  1  >do  not  know 
what  variations  he  used  in  running  his  lines. 
There  would  be  difficulty  In  taking  the  plat 
and  field  notes  of  the  survey,  and  finding  the 
road,  if  the  work  was  not  done  accurately, 
unless  some  other  points  hnd  been  establish- 
ed In  locating  the  road.  McMlc4iael  referred 
to  no  distinct  polots.  I  could  take  the  plat 
and  field  notes,  and  locate  the  road.  Could 
not  say  that  It  would  be  same  road  that  Mo- 
Michael  Burreyed,  foe  the  reason  that  the 
magnetlo  variatlonB  an  omitted.  I  might 
run  4  or  fi  variattons.  while  he  might  have 
osed  8  or  8%.  It  Is  often  the  case  that  there 
are  lUght  variatloos  in  makring  surveys.  I 
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do  not  mean  to  aaj  that  there  Is  any  defect 
In  the  McMIcbael  aurrey.  Reeroaa-eraiDlna- 
tUaii  I  conld  not  find  the  magnetie  varla- 
tl<»is  Is  the  field  notes  of  the  McMIchael  boiv 
▼ey.  Neither  were  ttiere  any  fixed  points  in 
that  portion  of  the  road  which  I  sorreyed. 
I  did  not  go  all  through  It  There  might 
haTe  been  fixed  points  further  on.  I  find 
fixed  points  In  the  WUson  Williams  Burvey. 
In  the  absence  of  a  record  of  magnetic  vari- 
atlmis,  I  oould  not  be  poeltiTe  as  to  the  so* 
cnraoy  of  my  resnrr^."  With  a  finding 
either  that  the  McMIchael  survey,  or  the 
road  established  In  xnusoanoe  of  It,  Is  where 
the  traveled  track  now  Is,  or  some  distance 
west  of  it,  th«e  are  some  IrrecondlaUe 
facts;  but  It  Is  manifest  from  the  testlmoay 
of  all  of  these  surveyors  that  from  a  record 
standpoint  there  Is  great  uncertainty  wh&e 
the  road  was  established.  It  Is  true  that 
Steyh  says  that  from  the  plat  and  notes 
there  is  no  trodble  in  locating  the  road,  but 
other  parts  of  his  testlmMiy  show  that  the 
statement  Is  to  be  accepted  as  largely  mod- 
ified. He  says  that  he  "did  not  run  the  Mo- 
Mlchael  survey;  only  platted  the  lines  from 
the  record."  We  think  the  witness  Intended  no 
more  than  that  he  thought  the  road  could  be 
found  frmn  the  plat  and  notes.  Hie  other 
surveyors  agree  that,  from  an  examlnatlMi 
of  the  papers,  there  seemed  no  trouble;  but, 
when  they  attempted  to  trace  the  line  oa 
the  ground  with  the  aid  of  the  plat  and  the 
notes,  It  could  not  be  done,  because  of  the 
absence  of  monuments,  variations,  etc.  That 
there  Is  a  highway  In  that  locality  !•  not 
questioned.  Where  It  la,  whether  wh&n  now 
traveled  or  somewhere  west  of  that,  we  must 
determine;  In  view  vt  the  undisputed  facts 
ct  the  case  as  to  how  the  road  has  been 
treated  as  located  by  all  persons  In  Interest, 
and  the  great  doubt  as  to  the  original  survey, 
we  do  not  hesitate  to  say  that  the  road,  as 
traveled.  Is  the  (Kinstltnted  highway.  Wil- 
liams, the  only  surveyor  who  made  a  fair 
test  as  to  the  Identity  of  tlie  traveled  wttb 
the  established  road,  states  that.  In  his  opin- 
ion, they  are  substantially  the  same.  As 
we  have  said,  than  are  irreconcilable  nicts, 
but  no  finding  can  be  made  that  will  avoid 
them.  The  finding  renders  It  unnecessary 
to  consider  flie  evidence  as  to  the  estab- 
llshmoit  ct  tb%  hlf^way  by  prescrlptUn  «r 
dedlcatioa.   The  Judgment  Is  afflrmed. 


8TATB  V.  BRAGO. 

(SivmBo  Gout  of  Iowa.   Feb.  8^  ISM.) 

^peal  from  district  court,  Ftdk  eonnty; 
O.  P.  Hfdmes,  Judga 

FEB  CDBIAH.  The  d^endant  was  ac- 
cused by  infcMrmatlon  of  tite  crime  <a  owning 
and  keying  intoxicating  liqum'  with  intent 
to  sell  the  same  In  violation  of  law.  We  In- 
fer from  the  record  and  the  law  that  be 


was  convicted  ot  the  crime  diarged  Id 
Justice's  court,  and  appealed  to  the  district 
court  He  was  found  guIlQr  tn  that  court, 
and  adjudged  to  pay  a  fine  of  $60,  and  costs, 
and  to  be  Imprisoned  in  the  county  Jail  for  a 
specified  time  If  the  fine  and  costs  were  not 
paid.  From  that  Judgment  he  appeals  ttt 
this  court  The  cause  Is  submitted  to  us  on 
a  transcript  of  the  Information,  Judgment, 
notice  of  appeal,  and  a]M>eal  bond.  We  have 
Inspected  the  record  before  us,  without  dis- 
covering any  error  pr^fndldal  to  the  d^emd- 
ant   The  Judgment  la  tberefwa  afltomed. 


8TATB  V.  BTTFFNBR. 
(Supreme  Court  of  Iowa.    Feb.  8,  1804.) 
Appeal  fn>m  district  court  Folk  count;  C. 
P.  Holmes,  Judge. 

Indictment  for  keeping  a  house  of  III  fame. 
Verdict  of  guilty,  and  a  Judgment  <tf  Im- 
prisonment, from  which  the  defendant  ap- 
pealed. Affirmed. 

The  cause  was  submitted  by  the  attom^ 
general  on  a  transcript;  no  further  abear- 
ance being  made. 

FEB  OCJBIAU.  The  transcript  Is  a  partial 
<me,  the  evidence  not  being  included.  An  ez- 
amlnatloa  <tf  it  dlsdoaes  no  emi;  and  tks 
Judgment  Is  affirmed. 


BTATB  V.  OAI^AHAM. 

(Supreme  Court  of  Iowa.    Ftb.  9,  UM.) 

Appeal  from  district  court.  Polk  ooonty; 
W.  P.  Conrad,  Judge. 

Indictment  for  an  assault  with  an  IntMit 
to  commit  murder.  The  defendant  api>eals> 
from  a  conviction  and  Judgment  of  ImpriaiHi- 
ment  In  the  penitentiary.  The  cause  was 
submitted  on  a  partial  transcript  wltboat 
the  evldenfsi^  or  InstnictkniB  of  tbs  oourt. 
Affirmed. 

PBB  CURIAM.  We  have  examined  the 
record,  as  the  law  requires,  and,  flndlnip  ao 
error,  tha  Judgmeot  Is  aflkmed.  Afflnned. 


AUT  V.  CmCAQO  ft  N.  W.  BT.  Oa 
(Supreme  Court  of  South  Dakota.   Vdh  21, 
18MJ 

Hsw  Trial— SovrioiBHOT  or  AmjOATiov— I>i»- 
ORiTtoK  or  CoDRT— apfbal— Rsvnnr. 
1.  To  the  iDstmettons  of  the  eourt 
plaintltF  took  the  following  «eepti(m:  "Plain- 
tiff excepts  to  all  of  the  chaises  and  to  the 
special  request  asked  br  defendant  for  tte  rea- 
son tliat  they  ore  liable  to  mislead  tha  inry. 
and  for  the  reason  that  the  Jury  in  its  vwdlct 
irould  pass  upon  these  qnesUona'*  BM,  that 
plaintiff  was  not  entitledf  to  have  any  ooMtioa 
rMarding  the  instructions  oonddtred  ny  the 
tnal  eourt  on  a  ssotliMi  for  a  wmr  trisL  te  tli« 


Digitized  by 


6.  D.) 


ALT  9.  OHIGAGO.  A  N.  W.  BT.  CO. 


1127 


reason  that  the  exceptioDs  taken  were  too  gtai- 
eral  to  be  arailable  on  appeal  to  thli  court 

2.  Plaintiff's  coansel  specified.  In  his  motion 
Jot  a  new  trial,  "that  the  Terdlct  la  contrary  to 
t^e  law  and  the  facts,  in  that  the  negllsence  of 
the  defendant  was  the  proximate  cause  of  the 
injnrr  to  the  plaintiff,  and  that  there  is  no  btI- 
dence  In  the  ease  that  shows  that  the  plaintiff 
was  gnilty  of  any  negligence  whatever."  Held, 
to  snffidently  conform  to  the  requirements  of 
4tnr  statute  In  that  regard. 

8.  To  iudlciallr  determine  a  question  of 
negligence  noth  a  conrt  and  a  Jary  are  required. 
While  the  Jury  is  the  Judge  of  the  facts  viewed 
In  the  U^t  of  the  Uw,  as  a  rale  no  verdict 
should  stand  when*  In  uw  sonnd  Judgment  of 
the  trial  court,  It  operates  as  a  wrong  between 
the  parties  which  might  h*  remedied  upon  a 
cvtrial. 

4.  The  question  to  ho  determined  by  this 
«oiut,  whwe  the  refusal  of  a  trial  court  to  di- 
rect a  verdict  Is  raised  on  appeal,  Is  whether 
ench  court  was  JustlSed,  In  the  exercise  of  its 
beat  Judgment  and  sound  discretion,  in  condnd- 
Ing  that  different  fair-minded  men  might  reason- 
ably arrive  at  different  condaslons  from  a  care- 
ful consideration  of  all  the  facta  and  drenm- 
atances  in  evidence  at  the  time  the  case  was 
auhmitted  to  the  Jury. 

6.  An  application  for  a  new  trial  upon  the 
ground  of  the  Insuffidency  of  the  evidence  to 
support  the  verdict  is  addressed  to  the  sound 
dlaoetion  of  the  trial  Judge,  and  his  dlseretkm 
wU  only  be  reviewed  oy  this  ootut  la  ease  of 
manifest  abuse  of  that  discretion;  and  a  stron- 
ger case  must  be  made  to  Justify  the  Interposi- 
tion of  an  appellate  oomrt  when  a  new  trial 
has  been  granted  than  whan  It  has  been  r»* 
fosed. 

Corson,  P.  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  froin  dnmlt  coiirt,  OodlDgton  conn- 
ty;  J.  O.  Andrews.  Jadge. 

Action  for  personal  InJtirles  by  Addbert 
Alt  against  the  Chicago  A  Northwestern 
BaUway  Company.  There  was  &  rardlct  tor 
defendant,  and  from  an  order  granting  m.  nam 
trial.  It  i^peala.  Affirmed. 

Sterling  A  Keep.  (A  W.  Bnrtt,  of  ootm- 
■d,)  for  appelant  Van  Bnaklcfc  A  Weeden, 
iO.  X.  Beward,  of  eoonsel,)  for  respondent 

FniiLBR,  J.  Urn  idainttff  and  resp<md- 
ent  herein  broogtat  an  actlcm  against  the  de* 
fendant  and  appelant  to  recoTw  95,000  dam- 
.ages,  vhldi  be  dalms  to  have  sustained 
reason  of  an  injnry  caused  by  the  alleged 
netfOgence  of  defendant's  swants  In  nm- 
iDtng  an  mgine  over  one  of  pIolntUTs  feet  at 
41  time  when  he  was  lawfully  npon  dtfend- 
ant*!  rl^t  of  way  and  engaged  In  unloading 
.a  car  of  eoaL  The  defendant  denies  that  the 
4njur7  was  caused  In  any  manner  by  its  neg- 
Ugaica^  and  dalles  that  plaintiff  was  dam- 
aged In  the  sum  of  ^.000,  or  In  any  oth«> 
sum  whatever,  and  that  the  Injury,  if  any, 
was  caused  hy  the  ne^lgence  of  plaintiff. 
There  was  a  trial  to  a  Jury,  and  a  verdict 
fbr  defoidant  From  an  order  sustaining  a 
motion  to  set  aside  the  verdict  and  grant  a 
•new  trial,  defendant  appeals. 

The  substance  of  some  of  the  grounds  spe- 
cified in  ptalntUTs  motion  for  a  new  trial  Is 
that  the  court  erred  In  refusing  to  give  c^ 
■tain  Instructions  offered  on  behalf  of  plain- 
-HM,  sad  bi  gMng  certain  InstmctlMHi  upon 


Its  own  motion;  and,  further,  that  the  ver- 
dict is  not  supported  by  the  law  and  tacts, 
in  that  the  negligence  of  the  defendant  was 
the  proximate  cause  of  the  injury  to  plain- 
tlfr,  and  that  there  la  no  evidence  In  the  case 
showing  that  the  plaintiff  was  guilty  of  any 
negligence  whatever.  The  order  of  court 
from  which  this  appeal  was  taken  does  not 
specify  the  grounds  upon  which  the  same  Is 
based,  and  it  wUl  therefore  be  necessary  to 
examine  the  record  suffldently  to  ascertain 
if  there  are  any  grounds  which  Justify  the 
action  of  the  trial  court,  in  the  exerdse  of  a 
Judicial  discretltm,  in  setting  aside  the  ver- 
dict and  granttaig  a  new  trial.  It  Is  ui^ 
by  counsd  for  appeUant  that  respMident's 
counsel  neltbw  excepted  to  the  refusal  of 
the  conrt  to  give  the  instructloos  offered  on 
behalf  of  the  plaintUT,  nor  to  the  giving  of 
certain  other  Instructions  embraced  in  the 
coturt's  charge  to  the  Jury,  and  that  such  al- 
leged errors  on  the  part  of  the  court  are, 
therefore,  unavailable  and  should  not  be 
consldwed  an  a  motion  for  a  new  trlaL  At 
the  condudon  of  the  court's  diarge  to  the 
Jury  plaintiff's  counad  to<ric  the  following  ex- 
ception: "Plaintiff  excepts  to  all  of  the 
chargea,  and  to  the  q>edal  reqiMsts  aaked  by 
defendant,  for  the  reaaon  that  th^  are  lia- 
ble to  mislead  the  Jnry.  and  for  the  reason 
that  the  Jnry  In  Its  v^ct  would  pass  upon 
these  questlovia.''  We  are  disposed  to  be- 
lieve that  connsd  for  plalntlfl  were  not  en- 
titled to  have  any  qoestlon  regarding  the  In- 
Btmctl<Hui  condda>ed  by  the  trial  court,  be- 
canse  the  exceptions  taken  were  too  general 
to  be  available  aa  appeal  to  this  court  and 
we  UiM^ore  entertain  the  presiunptlon  that 
the  order  complained  of  was  not  granted 
because  the  Instructions  were  cmmeons. 
Hayne,  New  Trial  A  App.  I  128;  2  Thomp. 
Trials,  2386;  ElUott,  App.  Ftqc  191;  Smith 
V.  Coleman,  (Wis.)  46  N.  W.  661;  Oamll  t. 
WllUston,  (Minn.)  Id.  8S2. 

PlalntifTs  counsel  specify.  In  the  motion 
for  a  new  trial,  "that  the  verdict  Is  contnur 
to  the  law  and  the  facts,  in  that  the  negU- 
g^ce  of  the  defendant  was  the  pnolmate 
cause  ot  the  Injury  to  the  plalntlfE,  and  that 
there  Is  no  evidence  in  the  case  that  shows 
that  the  plalntlfl  was  guilty  (rf  any  negli- 
gence whatever."  The  above  statement  suf- 
flcl«itly  designates  the  statntoiy  ground  to 
preserve  i^tntUTs  rights  In  that  particular 
and  entitle  Jilm  to  have  the  subject  therein 
Bpedfled  examined  by  the  trial  court  on  flie 
motion  for  a  new  trial.  Oomp.  Laws,  | 
6000;  2  Thomp.  Trials,  2755;  BlUott.  App. 
Proc.  864. 

Appellant  urges  that  plaintiff  fiilled  to  make 
out  a  case,  and  that  there  were  no  facts  to  be 
•obmitted  to  a  Jury,  and  that  It  was  immate- 
rial whettier  the  conrt  txnA  In  Its  InstructlMi, 
Inasmuch  aa  a  v»dlct  should  hava  beok  di- 
rected fbr  defendant  on  its  raottoo.  made  at 
the  time  plaintiff  rested  his  case,  and  re- 
newed after  both  parties  had  eondoded  their 
erldenoe.  We  fblly  agree  with  the  leanied 
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eoKomi  vpon  ttiat  iroptMdtlei^  piOTlded  the 
premUes  ore  tauUe.  mid  wt  realise  that  It 
pnscDts  a  mcMrt  difficult  qneMlon,  to  wit: 
Wu  the  trial  ooart.  In  the  exerdse  of  iti  beat 
jDdicDwiit  and  aonnd  diaeretlon.  jnatUBed  In 
condndlng  ttiat  different  fair-minded  men 
mlCht  reaaonaUy  arrlTS  at  dUfercnt  eondn- 
•lona  from  a  carefnl  conaideratioa  of  all  Uw 
facta  and  drcnmataneea  In  vrldence  at  the 
time  the  case  waa  aobmltted  to  the  jury? 
The  plaintiff  teatMed,  In  effiect,  that  on  the 
day  the  Injny  occurred  be  waa  nealaHng  W. 
R.  Staldda  in  nnloadlng  a  car  of  coal  whldi 
waa  on  the  aide  track  at  Henry;  that  the 
loaded  waRon,  to  which  no  team  waa  at- 
tached, atood  parallel  with  the  aide  of  the 
ear,  and  had  upon  It  about  8,000  poonda  of 
ooal;  that,  whUe  be  waa  loading  coal  fran 
the  car  Into  the  wagon,  a  ftelgbt  train  Came 
Into  the  atatUm,  and  tbe  conductor  told  blm 
that  tb^  would  bare  to  move  tbe  wagon,  aa 
they  were  going  to  do  aome  awitcblng;  that 
the  wltneaa  and  Ur.Shldda  attempted  to  move 
the  wagon,  but  were  unable  to  do  ao^  and  Ur. 
Bblelds  then  wnt  for  help,  but,  falling  In 
that  particular,  returned,  and  another  inef- 
feetnal  dfort  waa  made  wblle  tbe  engine  was 
backing  downandwItblnSorlOfBetof  tiiecar 
which  waa  being  unloaded  and  about  20  fleet 
from  the  plaintiff,  who  bad  bold  of  the  end 
of  the  wagon  tongue  and  waa  trying  to  tarn 
the  tongue  parallel  with  the  track,  so  that 
the  back  ot  the  whed,  whkh  waa  Inelde  tbe 
rail,  would  allow  the  ^gine  to  paee;  that 
there  were  no  obstmctlona  between  bima^ 
and  tbe  engineer,  who  waa  leaning  out  of  the 
cab  window,  and  who  remarked,  aa  be  backed 
down  to  the  car,  that  be  would  take  a  whert 
off  that  wagon  all  right  enough,  and  almoat 
taHtantly  tbe  atop  of  tbe  engine  itradc  Uie 
wbeel  and  Oirew  tbe  tongue  of  the  wagon 
toworda  tbe  «iglne  with  suAclent  force  to 
throw  plaintiff  upon  his  right  koee,  ao  that 
the  wagon  tongue  caught  hla  left  leg  and 
threw  him  under  the  engine,  and  ime  of  tbe 
drlTera  paeaed  over  hla  foot  and  conaed  the 
Injury  of  which  he  eomplalna.  Tbe  above 
teetlmony  la  fully  corroborated  by  the  wlt- 
nees,  Shidda,  who  further  testlfled  that  tbe 
engineer  stoted,  at  the  time  the  wheel  waa 
strudc.  that  he  expected  that  aomebody  would 
get  hurt  The  engineer  testlfled.  In  effect, 
thnt  he  backed  In  on  tbe  side  trade  and  that 
thrare  were  no  obetmctlona  to  iH^rent  blm 
from  seeing  from  tbe  time  he  left  the  main 
trftck  nntil  he  come  to  tbe  car  wbldi  was  be- 
ing unloaded;  tbat  when  be  backed  up  be 
could  see  that  coal  waa  being  thrown  from 
the  cnr  Into  tbe  wagon,  but  did  not  aee  any 
one  at  the  car  or  tbe  wagon  until  he  came  with- 
in 15  or  20  feet  of  the  car,  whoi  Mr.  Alt,  tbe 
plalatlfl.  pat  hla  head  out  of  tbe  car  dow 
and  asked  It  tbe  wagtm  would  clear,  and  tbe 
wltneaa  answered  that  it  would  Jnat  clear, 
bat  if  he  continued  to  fdace  hla  wagon  ao 
dose  to  the  trat^  he  would  get  a  whed  talma 
off  sometime;  that  ^aintlff  then  got  out  of 
tbe  eaa  and  went  to  tbe  aide  ^  tbe  wagon, 


and  wltneaa  saw  no  more  of  blm  until  after 

the  step  tm  tbe  en^e  atxndk  the  whed.  when 
be  saw  plaintiff  lying  on  the  track  under  the 
oiglne;  tiiat  he  waa  looking  out  of  tbo  wtuh 
dow,  and  waa  aatlalled  that  ttie  Btepa  wonM 
have  cleared  the  wheel  by  three  or  four 
Inchea  If  It  bad  not  been  moved;  and  he  alao 
testlfled  that  be  did  not  aay  that  he  wonld 
take  a  wbeel  off  tbe  wagon,  or  wwda  to  that 
effect  Tbe  fireman  teatlfled  that  he  beard 
the  enghuw  aay  thi^  tbe  wheel  would  clear. 
Tbe  conductor  teetlfled  that  he  did  not  teD 
Mr.  Shields  and  the  pUOntlff  to  more  the 
wagon,  aa  be  anpposed  they  knew  camngh  to 
do  that  tbemadves.  He  simply  told  Uiena  to 
get  obt  of  tbe  way,  aa  they  were  coming  fn 
after  amne  caca.  In  tbia  particular  Le  la 
eorrobmted  1^  two  other  wltnaasaa.  Do- 
fendant  offered  in  evidence  tbe  following  ex- 
hibit, which  was  admitted  without  otajectkm: 
"Henry.  Dak^  Station.  27.  18B7.  R.  C 
Richards,  Ssq^  O.  C  GhlcagD,  in^Denr 
Sir:  The  following  la  a  ooneet  statement  <tf 
how  Ur.  A,  D.  Alt  waa  bUnred  by  the  train. 
No.  88,  HInman.  oondactor,  on  Oct  20th. 
1887:  Mr.  Alt  was  aaslsttag  Ur.  SbMds  to 
unload  a  car  of  coal  tato  wagons  when  flm 
train  came  In.  Gondr.  Blnman  told  the  mm 
who  were  unloading  the  car  of  coal  to  get 
out  of  tbe  way,  aa  «ig1ne  was  fotog  ta  after 
some  cars.  HInman  then  came  tato  the  ct- 
fioe.  Engine  backed  In.  coupled  onto  car 
coal,  and.  as  engine  waa  riowly  badJng  vp, 
they  could  see  tbe  engine  would  not  dear  the 
wagon.  So  Mr.  Alt  took  bold  of  the  end  of 
tbe  tongue-  to  mmp  tbe  wagon.  Tbe  step  of 
the  engine  stnuk  tbe  hub  <tf  tbe  wagon,  and 
end  of  tongue  stroA  Mr.  Alt's  legs,  tiirowing- 
hlm  onto  his  right  knee  and  bis  foot  under 
tbe  driver,  crushing  tbe  end  of  his  fbot  bad- 
ly. Hla  Ug  tOB  haa  been  amputated,  and  at 
preaent  he  la  doing  wdL  W.  R.  Shields  waa 
the  only  eyewltaeaa  to  thia  aoeUknt  At  my 
request  Mr.  Alt  haa  algned  tbla  reput  as  be- 
ing a  correct  atatement  of  tbe  aodd«it  Re- 
spectfully, J.  A.  ^rrott.  Agent  (agned]  A. 
D.  Alt" 

WhUe  It  appeara  to  ua  that  the  verdict  la 
sustained  by  a  preponderance  of  the  evidence^ 
and  tbat  a  dhrectlmi  of  a  verdict  in  favw  of 
tbe  defendant  at  ttie  dose  of  toe  plaintiff^ 
testimony  wou^d  not  have  been  dtoturtied  on 
appeal,  yet  the  fact  remalna  that  we  cannot 
place  ouradvea  to  the  podtfon  of  the  judge 
before  whom  tbe  case  waa  tried  and  obaervo 
tbe  Inddenta  of  On  trial.  Indndtng  toe  de- 
meanor of  toe  wltneasea  on  toe  stand.  It  re- 
quires a  court  aa  wdl  aa  a  jury  to  try  causes 
of  this  nature,  and.  while  toe  jury  la  too 
judge  of  the  facte  viewed  to  toe  S^t  of  toe 
law,  as  a  rule  no  verdict  dwnld  stand  when. 
In  tbe  Bound  judgment  of  tbe  trial  court.  It 
operates  as  a  wrong  betwem  tbe  parties 
which  might  be  remedied  upon  a  retrlaL  As 
remorked  by  Blr.  Jnstiee  Kdbim  In  Hodges 
T.  Blertdn.  (8.  D.)  6«  N.  W.  811:  **An  ap- 
pUcatlm  ftff  a  new  trial  vpm  the  gronnd  of 
the  Insvffldency  of  the  evMcMe  to  shppoil 
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the  Tcrdlct  la  addreaeed  t»  tlie  sound  dlBcre- 
tlon  of  the  trial  Judge;  and  his  discretion  will 
only  be  reviewed  by  tttla  court  In  caie  Af 
manifest  abuae  at  that  discretion.  The  rule 
la  too  well  catabUahed  to  need  mpportlng  au- 
tbocities.  •  •  •  Ik  nnr  mid  that  thte 
!■  tbe  gmoftni.  It  not  nnlTcnal,  rale,  and  It 
mmy  be  aappleineMeil  with  the  auggeatlra 
.that  a  atroncBr  caae  moat  be  made  to  J/aaXity 
tbe  iaterpoaltlcm  ol  an  appellate  court  when 
m.  new  trial  has  been  granted  than  wheoi  tt 
has  been  rafuaed."  A  diaici  of  necIlgeaKe 
taBdtra  a  qnaaUoa  Iket,  and  we  cannot, 
under  tbe  dreamataaeas,  My  tbat  tbe  proctf 
In  tbla  caae  is  ao  certain  and  wM!CBtr»TertlUe 
tbat  the  Jndg*  aboold  bam  decided  it,  as  a 
^■eattoo  of  law,  tv  dbrectlnc  a  rerdlct  for  tbe 
detendaail;  and  tbat,  by  dedbitatc  so  t»  do 
•od  by  grantlnc  a  new  trlaU  be  abnaed  bla 
Jtidlctal  dtacnttan.  Tba  oidcr  tnm  wtaldi 
tte  apfwl  to  talMM  la  flwrtftre  afllr—a. 

GOBSON,  P.  X,  lUMCBtlnc.)  I  am  «naUe 
to  eoncnr  In  tbe  coodnaloBa  reacbcd  \^  a 
majority  of  ttie  eonrt,  and  I  ahaD  tberefore 
Tory  briefly  state  mj  reaaana  tor  dlsKnt- 
iBg.  I  fdUy  aeree  with  my  assoclatca  aa 
to  the  prtndplca  KommlBff  avvdlate  courts 
In  rerlewlns  orders  of  tbe  trial  eevts 
granting  new  triala,  CBvndatcd  In  Ae  opin- 
ion, but  I  do  not  tblnk  tbooe  prlsctptes  ap- 
ply to  tbia  can.  It  sii—  to  ne  tbat  tbe 
facta  of  tbto  awe  taring  It  wfctbfai  tiie  excep- 
tkm  to  tbe  genoal  rule,  namely,  that  when 
tt  dearly  anwan  that  tbe  trial  court  baa 
Improperly  excrdsed  Its  diaeretton  In  grut- 
Ing  a  new  trial,  or,  tai  otb^  words;  has 
abused  Ita  dlacretkm,  tlie  aMKU&te  court 
wlU  rerlew  and  rereraa  tbe  order.  Aaaum- 
Ing  til*  erIdcaKe  of  tbe  ididntiff  to  be  undis- 
puted, and  glrlng  to  tt  the  most  favorable 
constnictlon  for  tbe  plalnSIfl  tbat  It  wlU 
properly  bear,  and  giving  to  tbe  friatntlff  tbe 
beneflt  ot  aU  reasonable  toferences  arlalng 
from  tt,  tbe  motion  to  direct  a  verdict  for 
tbe  defeodaat  at  tbe  doae  of  tbe  idalnttfTs 
evidence  should,  In  my  opinion,  bare  been 
cranted,  as  It  dearly  appeared  fTocn  sucb 
evidence  tbat  the  injury  to  the  plaintiff  was 
eaused,  in  a  material  part  at  least,  by  his 
own  ne^Algence  and  want  of  ordlnuy  care, 
CDUstltntlag  such  coDtrlbntory  negligence  as 
would  prevent  tbe  plaintiff  from  recover- 
ing In  this  acrtlon,  as  a  matt^  of  law.  I  add 
a  few  paragraphs  from  tbe  plalntifrs  eroas- 
examination,  aa  tbey  so  folly  abow  the  na- 
ture of  tbe  tranaactlon.  He  says:  "When 
I  ptdied  up  tbe  teogne  tbe  last  time  tbe  en- 
gine was  Just  a  few  feet  from  tbe  wagon. 
I  thought  it  would  Btrlke  tbe  front  wheeL  I 
aaw  tbe  engine  baddii^  down  there,  but  I 
stIU  ivtalned  hold  of  tbe  tongue.  I  did  not 
let  go,  becanae  I  was  trying  to  BtralgAttM 
It.  After  I  saw  tbe  engine  would  strike  tbe 
wagon,  I  did  net  let  go  because  I  didn't  have 
tlma.  I  cant  say  bow  maay  seoouto  I  bad 
bold  of  tbe  tsngoe  beCsn  tbe  oaglaa  stnisk 
tbewbesL" 


We  have  tboretore  dearly  befwe  m  ttie 
fact  that,  when  the  engine  was  only  a  few 
feet  from  the  wagon,  and  abont,  aa  the  plain- 
tiff thought,  to  strUce  tbe  front  wheel,  tbat 
would  almost  necessarily  tbrow  the  tongue 
around,  be  aeiaed  hold  of  tbe  tongue  of  the 
wagon  and  attempted  to  move  It  around,  so 
aa  to  get  tbe  wteel  out  of  the  way  of  tbe 
engine,  UE  be  oould  do  so  while  tbe  engine 
passed  over  a  fiew  feet  of  track.  In  mak- 
ing tbia  effort  he  was  nnsnceessfot,  and  was 
bijnred.  it  Is  not  shown  that  the  engineer 
saw  blm  pick  «p  tbe  toncrue  or  knew  that  be 
was  In  danges.  Tbe  act  of  the  idaintlff  was 
not  necessary  to  protect  bla  pcrsca^  as  be 
was  safe  from  injury.  Shields,  the  owna  of 
tbe  wason.  was  at  a  safe  distance  from  tbe 
engine,  and  had  not  recpiested  the  plaintiff, 
80  fiur  aa  tbe  evidence  dJactoses,  to  inenr  any 
such  risk,  and  the  defendant  had  not,  di- 
rectly or  Indirectly,  requested  him  to  assume 
any  stub  rlak.  Grant,  therefore,  that  the 
defendant  was  gnllty  of  negligence  In  back- 
ing down  agabist  the  wagon,  It  was  not  neg- 
ligence aa  to  tbe  plaintiff.  Mo  act  of  the  de- 
fendant was  endangering  blm  in  any  way, 
or  the  person  of  his  employer,  Shields.  But 
It  to  Mmtaided  toat  tbe  plaintiff  was  enga- 
ged In  carrying  out  tbe  Instructions  of  the 
conductor,  and  waa,  therefore,  Justified  in 
assuming  tbe  viA  In  obedience  to  his  orders. 
Bat  I  do  not  tfaink  any  such  amstruction  can 
be  placed  upon  the  conductor's  orders.  The 
plaintiff  waa  not  reqtdred  to  encounter  any 
mmeoessary  peril  or  hazard  In  moving  the 
wagon.  The  notice  or  order  of  the  conductor 
was  given  when  the  train  first  arrived  at 
tbe  station,  some  considerable  time  before 
the  acddent,  and  was  a  proper  one  to  give. 
He  simply  notified  the  plaintiff  and  Shields 
that  he  would  do  some  swltcbtng^  on  tbat 
side  track,  and  to  get  thdr  wagon  out  of 
tbe  way.  He  then  left,  and  was  not  seen 
again  by  tbe  plaintiff  until  after  tfafe  acci- 
dent The  condactor  dkl  not  authorize  tbe 
plaintiff  ct  Shldds  to  attempt  tlie  removal  of 
tbe  wagon  at  tbe  risk  of  Injury  to  them- 
sdvca»  or  at  tbe  rlak  of  the  defendant  The 
plaintiff,  therefore,  with  full  knowledge  that 
tbe  engine  was  abont  to  strike  the  front 
whed  of  tbe  wag(m,  attempted  to  do  a  most 
dangerous  act,  which  resalted  In  hto  Injury. 
He  votontarUy  and  needleaaly  encountered 
the  peril,  and  sbonld.  In  my  opinion,  be  held 
to  have  assumed  tbe  risk.  Tbe  defendant's 
evidence  In  no  way  tended  to  strengthen  tbe 
plaintiff's  casev  bnt  tended  very  strongly  to 
prove  that  tbe  defoidant  was  not  guilty 
of  any  n^figence  whatever,-- tmded  very 
strongly  to  prove  that  tbe  acddent  waa  due 
ent^ly  to  tbe  fault  and  negligence  of  tbe 
idaintiff  In  picking  up  the  wagon  tongue  at 
tbe  time  be  did,  and  that  bad  he  not  done 
ao,  tbe  engine  would  hare  passed  tbe  wagon 
without  toudilag  it,  and  that,  by  tbe  act 
ct  tbe  plaintiff  In  attempting  to  move  tbe 
wagon,  be  broogtat  tbe  whed  In  a  [nsltlon  to 
ba  attuok  by  the  englnsi   It  to  tra»  tbat 
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there  wu  confiictin?  evidence  as  to  the  neg- 
ligence of  the  defendant,  proper  to  be  anb- 
mltted  to  a  jury;  and  I  refer  to  It  rtmp^ 
to  ahow  that  there  was  no  evidence,  tend- 
ing to  change  the  case  of  the  plaintiff  as  to 
his  contrlbntwT  negligence,  wblcb  would 
hBTe  Justified  the  court  In  granting  a  new 
trial.  Bnt  as  to  the  contributory  negligence 
of  the  plaintiff  thei«  was  no  conflict  In  the 
«Tldence.  That  was  clearly  established  by 
the  plaintiff's  own  evidence,  and  that  of  his 
witness.  Shields.  There  was  therefore  noth- 
ing, in  my  opinion,  to  submit  to  the  Jury.  If 
I  am  correct  In  this  view  of  the  case,  the 
<oort  improperly  exercised  its  Judicial  dis- 
cretion In  granting  a  new  trial;  and  It  so 
■dearly  appears  that  the  order  granting  the 
new  trial  was  such  an  abuse  of  the  court's 
Jodldal  discretion  that  it  aboiild.  In  my  ogbi- 
Ion,  be  reversed. 


OBANT  T.  OBANT. 
Ifivgnan  Oout  <tf  Sonlh  Dakotm.   Filk  17, 
18B4.) 

TlMPOBABT  AUIEOirT. 

L  Where,  before  the  an>eal  of  a  divorce 
<ase  to  this  court,  the  trial  court  bad  made  or- 
ders for  reaaooable  temporary  alimony  for  the 
wife,  a  motion  In  this  coort  for  further  alimony 
will  be  denied,  where  the  affidavits  for  ana 
against  the  motion  leave  this  court  in  serious 
doubt  as  to  the  ability  of  tb%  husband  to  pay 
more  than  the  trial  court  has  already  ordra'ed. 

2.  In  such  case  the  qneatloa  U  not  only 
what  the  wife  ought  to  have,  bnt  what  the  has- 
band  can  and  ought  to  pay. 
(Syllabns  by  the  Gonrt) 

Origliul  ap^catlon  br  Allea  a  ^ant 
Against  Samuel  Grant  for  oonnsel  fees,  etc, 
pending  appeal.  Denied. 

G«orge  N.  Baxter,  for  i^pdluit  H.  8. 
Oipson,  tor  req^ondent 

KBLLAM,  J.  TUa  la  an  arollcatlon  to, 
this  court  tor  taajfonry  alimony.  The  ap- 
pellant obtained  a  decree  <tf  divorce  from 
respondent  In  the  circuit  court  of  Brookings 
cocnty.  The  decree  upon  motion  of  respond- 
ent was  vacated,  and  a  new  trial  was  grant- 
ed. From  the  order  vacating  the  decree, 
and  granting  a  new  trial,  the  appellant  has 
takeii  an  appeal  to  this  court,  which  Is  now 
pending.  This  appUcatlon  Is  based  upon  the 
alleged  facta  that  the  respondent  Is  without 
money,  means,  or  property  of  any  descrip- 
tion or  kind  whatever,  to  enable  her  to  re- 
sist this  appeal,  except  a  few  articles  of 
wearing  apparel,  nor  has  she  other  resources 
from  or  by  which  she  can  raise  money.  It 
Is  further  alleged  that  the  appellant  Is  a  man 
of  large  pecuniary  and  personal  resources, 
-and  the  owner  of  ctmsiderable  prc^r^,  real 
and  personal,  altogether  aggregating  In  val- 
ue the  sun  of  |75.00(K  from  all  of  which  be 
duives  a  large  annual  Income.  No  affida- 
vits are  filed  Iqr  the  appellant,  but  we  are  re- 
ferred to  the  affidavit  of  Samurt  Grant,  the 
appeUant.  wlil^  la  t»  be  ftmnd  In  the  ab- 


stract In  the  ease  of  Grant  v.  Grant,  (de- 
cided at  the  present  term  of  this  court.)  57 
N.  W.  MS,  and  which,  for  the  purposes  of 
this  motion,  may  be  considered  as  betom  us. 
In  this  affidavit  the  appellant  deidea  that  he 
Is  the  ownw  of  property  of  the  aggregate 
worth  of  (7S,000,  but  says  the  truth  to  be 
that  he  Is  only  worth  In  real  and  p«somal 
property,  of  every  kind  and  description,  at 
fair  and  Just  valuation,  not  to  exceed  98.100. 
and  that,  when  his  Just  and  lawful  det>ta  are 
paid,  he  will  not  be  worth  over  the  sum  ot 
$400.  He  further  alleges  In  bis  affidavit  that 
haretoforo,  to  wit,  Septembo'  20,  1892,  by 
orier  of  the  court,  he  xnld  the  raq;i6ndent  the 
sum  of  $300,  which  be  alleges  was,  at  the 
time  of  the  payment  of  It.  understood  and 
agreed  would  be  In  full  for  all  salt  money 
and  coimsel  fees  during  the  pendency  of  this 
actltMi.  This  payment  and  Its  effect  we  have 
considered  In  Grant  v.  Grant,  (decided  at 
this  term.)  Appellant  further  denies  that 
the  respondent  is  without  means  at  property 
to  pay  reasonable  counsd  fees  and  expenaea, 
but  says  the  truth  to  be  that  sbe  la  wortti  at 
least  $1,900,  In  propwty,  consisting  of  dia- 
monds, a  phaeton,  a  valuable  wardrobe,  tn- 
dndlng  a  seal-skin  sack,  coating  $2S0,  all  of 
which  was  presented  to  her  \ff  this  a|v^ 
lant  It  appears,  furthu',  as  already  notleed, 
that  oa  the  18th  day  of  November,  1882.  a 
Judgment  was  rratdered  by  the  court  dtestdv- 
ing  the  marriage  contract  between  the  pai^ 
ties;  that  December  27, 1802,  dtfendant  gave 
notice  of  a  motion  to  vacate  such  Judgment, 
and  for  a  new  trial;  that  on  the  leth  day  of 
August,  1893,  the  court  vacated  sucb  Judg^ 
ment.  and  granted  the  defendant  a  new  trial; 
that  in  view  of  such  motion,  and  evidently 
to  enable  her  to  prepare  for  tbe  farther  eoo- 
duct  of  her  defrase,  the  court  made  an  order 
January  0,  1893,  requiring  the  plalntlfT  to 
pay  the  defendant  $00  per  month  far  her 
maintenance,  and  tbe  farther  sum  ot  $100  to 
her  attorney  as  counsel  fees.  Prom  this  or- 
der of  January  0th,  the  plaintiff  appealed  to 
this  court  The  order  has  be^  affirmed,  so 
that  defendant  has  or  will  recdve  from  plaln- 
tlfl,  under  the  two  orders,  $400  as  oonnsd 
fees,  and  $50  per  m<Mith  tor  her  soppwt 
Without  particularly  noticing  tbe  statem^ti 
of  the  affidavits  and  ooontw  affidavits  as  t» 
the  ability  of  plaintiff.  It  la  suffldmt  to  say 
that  there  is  a  very  wide  discrepancy  be- 
tween them.  If  we  were  entirely  satisfied 
of  the  correctness  of  defendant's  estimate  of 
the  value  of  plaintiff's  property  and  means, 
we  might  not  hesitate  to  make  ber  a  further 
allowance.  If,  on  the  other  hand,  we  should 
accept  plaintiff's  statement  as  thorouffhly 
candid,  we  eOionld  think  deftndant  was  al- 
ready provided  for  beytmd  what  plaintiff 
m^ht  to  pay.  Defoidant,  however,  bo  f^ 
as  this  motlim  goes,  la  the  party  asking  af- 
firmative rdlef,  and  It  is  Incumbent  on  her 
to  show  anch  facta,  to  the  satiaflictlmi  of  the 
court  as  will  entitle  ber  to  such  rdlef.  If 
plaintiff  Is  a  man  at  the  wealth  claimed.  It 
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-ought  not  to  be  difficult  to  prodnce  mco^ 
-fiODTlnotns  erldoice  of  It  than  the  general 
o^nlcHi  or  eitlniato  of  the  defradant  Snch 
opinions  are  genendly  unsafe  to  build  jndl- 
•clai  dedslons  upon.  The  question  is  a  double 
^e,  and  loTolves,  not  only  what  the  wife 
■oug^t  to  hare^  but  what  the  husband  ought 
to  par.  Vert  t.  Vert,  (S.  D.)  64  N.  W.  656. 
With  the  evidence  to  indefinite  as  to  leave 
-OS  In  doabt  as  to  plaintiffs  ability  to  pay 
•em  what  he  has  been  already  leQulred  to 
pay,  we  are  unwilling  to  go  further  than  the 
Mai  oonrt  has  gomi  The  application  Is  de> 
Jitod. 


ABMSTRONO     ADVANCE!  THRBSHBR 
CO. 

^BaprenM  Court  vt  Sooth  Dakota.  IT, 

BTinnrCa— L>TTBB8— AVTHOBITT  OT  AOKNT 

1.  A  letter  received  by  due  coarse  of  mall 
^front  a  party,  in  reply  to  a  letter  addressed  to 
■uch  party,  is  preautnptiTely  genalne,  and  ad- 
mlssiole  in  eviaence  without  further  proof  of 
the  ideotl^  of  the  party  parportiag  to  write  the 
ready. 

2.  A  letter  received  by  doe  course  of  mall, 
purporting  to  be  written  by  the  managine  agent 
-of  a  eorporatloD,  in  reply  to  a  letter  addressed 
to  the  corporation  and  sent  throngh  the  mail.  Is 
-KHresiimptiTeiy  genuine  and  authorised,  and  is 
admls^Ie  In  evidence  without  further  proof 
iJiat  such  person  is  the  mana^ng  agent  of  sudi 
corpora tioQ,  or  that  the  letter  was  written  by 
the  party  by  whom  It  pnxports  to  ba  signed. 

(Syllabus  by  the  Gonrt) 

Appeal  from  Miner  oountr  oourt;  D.  D. 
Baldwin,  Judge. 

Action  on  a  contract  1^  W.  H.  Armstrong 
against  the  Advance  Thresher  Company. 
There  was  Judgment  for  plalntlCF,  and  de* 
Pendant  appeals.  Affirmed. 

Wynn  &  Nock,  for  appellant  D.  D.  Od- 
■dridge,  for  respondent 

COBSON,  P.  J.  The  plaintiff  in  his  com- 
jdatnt  alleges,  In  substance,  that  the  defend- 
ant was  a  corporation;  that  on  the  24th  day 
of  Decembor,  1891,  the  defendant  and  plaln- 
4iB  entered  into  a  contract  by  the  terms  of 
which  the  plaintiff  was  to  keep  a  span  of 
bones  flor  the  defendant;  that  he  k^t  said 
botMS  from  December  24,  1801,  to  April  22. 
1888,  a  potod  of  110  days;  that  such  keep- 
ing was  reasonably  worth  the  sum  of  75 
cents  per  day,  making  a  total  of  $89.25;  nnd 
that  the  some  had  not  \teea  paid.  The  an- 
swer was  a  general  denial.  The  errors  as- 
signed are  that  the  conrt  erred  in  excluding 
certain  evidence,  admitting  ctttain  letters, 
and  denying  defendant's  motion  to  direct  a 
Tsrdlct  for  defendant  at  the  close  of  plaln- 
tUTs  erldence.  F<h-  convenience  we  shall 
consider  the  last  assignment  of  error  first  in 
order. 

1.  On  the  trial  the  plaintiff,  as  a  witness 
In  his  own  t>ehalf,  teatlfled  snbetantlally  as 
follows:  That  he  was  engaged  In  Hba  tmat- 


ness  of  keeping  a  Uvery  and  feed  stable; 
that  on  December  24,  1891,  3.  O.  Humphrey 
requested  him  to  keep  a  team— a  span  of 
hwsee— from  that  time  on,  for  the  Advance 
Thresher  Company,  and  that  it  was  agreed 
between  them  tliat  plaintiff  should  keep  the 
team  for  76  cents  per  day;  that  he  kept  the 
team  In  his  stable  until  AprU  22,  1892,  119 
days;  and  that  the  bill  had  never  been  paid. 
He  further  testified,  on  cross-examination, 
that  Mr.  Cox,  deputy  sheriff,  put  the  team 
In  his  stable  on  December  8th;  that  he  had 
possession  of  the  team  when  he  made  the 
contract  with  Humphrey.  J.  B.  Fox,  called 
aa  a  witness  for  the  plaintiff,  testified  as  fol- 
lows: "On  December  24th  I  was  sheriff.  I 
know  J.  O.  Humplirey.  I  saw  htan  about  De* 
cember  24,  1801.  Q.  Did  yon  see  a  certified 
copy  of  the  mortgage?  A.  I  did.  Q.  What 
did  Mr.  Humphrey  do  or  say  to  you  on  De- 
cember 24,  1891?  A.  I  can't  say  as  to  What 
h)'  said  on  the  2ttli.  Mr.  Humphrey  repre- 
sented himself  as  the  i^nt  of  the  Advance 
Thresher  Company,  and  said  I  had  levied  on 
some  property  the  Advance  Thresher  Compa- 
ny had  a  mortgage  on,  and  he  produced  a 
certifled  copy  of  the  mortgage,  and  I  aald  r 
had  the  property  described  in  the  mortgage. 
I  wrote  out  a  release,  and  handed  It  to  my 
deputy,  and  had  it  served  on  Mr.  Rathbun. 
Mr.  Cox  was  acting  as  my  d^uty  at  that 
time.  I  did  see  the  horaes  in  Mr.  Armstrong's 
possession  oftor  December  21st  Suppose  Mr. 
Humphrey  took  possession  of  the  machine 
described  In  the  mortgage.  Cross-examina- 
tion: Mr.  Humphrey  told  me  be  had  taken 
possession  of  the  ivcQMrty.  The  property, 
I  don't  think,  was  ever  taken  away.  1 
think  Mr.  Humphrey  told  me  he  took  posses- 
sion of  the  property  next  day."  Mr.  Hol- 
drldge,  called  by  plaintiff,  testified  that  one 
J.  S.  Mason,  of  Aberdeen,  was  the  agent  of 
defendant  in  this  state,  on  whom  process 
could  be  served;  that  service  of  the  sum- 
mons in  this  aetlm  was  made  upon  him,  and 
that  the  company  appeared  and  defended  the 
action;  that  he,  as  attorney  for  the  plaintiff, 
wrote  to  said  Mason  In  regard  to  plaintiff's 
claim,  and  In  due  course  of  mail  received  an 
answer,  which  was  md  In  evidence,  and  in 
which  said  Mason  stated  he  had  ftn-waided 
the  lettar  of  witness  "to  the  managor  at 
Minneapolis;"  that  abont  the  same  time  the 
witness  wrote  to  the  defendant  ccmipany  at 
Mlnneapt^  and  by  due  course  of  mall  re- 
ceived a  letto-  from  one  Walter  Gregory, 
who  dgned  the  letter  as  manager.  This  let- 
ter is  as  fcdlows:  "Minneapolis,  Minn.,  April 
11th,  189a  Mr.  D.  D.  Holdrldge,  Madison, 
S.  D.— Dear  Sir:  Replying  to  your  letta-  of 
April  7th,  will  say:  Ton  say  you  have  writ- 
ten our  agent,  Mr.  Hoffman,  hot  have  not 
bad  an  answer  from  him.  Yon  have  made  a 
mistake.  We  never  had  an  agent  named 
Hoffman.  Ton  mean  J.  O.  Humphrey.  Tou 
wrote  a  letter  to  J.  8.  Mason,  of  Aberdeen, 
the  other  day,  regarding  this  matter,  and  Mr. 
Mason  sent  it  to  me,  and  I  forwarded  It  to 
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air.  HmqAiv  for  attei^«L  Thli  !■  a  mft^ 
tor  I  do  Dot  know  anrtUns  about  I  vin 
also  forward  this  lotto:  from  joxi,  and  aak 
Um  to  glTo  the  mattor  attcatknk  Toon,  tni- 
Ir,  Walter  Gngorr.  ISgr.**  The  eTidenee  of 
plaintiff,  nnoontradletad,  waa  anfltelent  to  es- 
tabllsh  a  contract  on  the  part  of  ttie  aald 
Humphry  om  bdutlt  of  the  defendant;  and 
the  facts  that  Humpbnv  bad  poaaesslcm,  of 
a  certified  eopy  of  the  chattel  mortgage, 
elalnwd  to  be  the  agoit  of  the  defendant, 
and  deuanded  the  rdeaoe  of  the  pvcswct^  on 
behalf  <tf  tlw  dtfmdant.  taken  In  eonnectkm 
with  the  lettera  of  Haaon  aad  6regi»T«  ver« 
enfltcient,  priBta  fadcv  to  ahow  that  the  aald 
Hnmphr^  waa  the  dGiadantrg  acentp  and 
bad  authorltj  to  do  all  the  aecoaawry  acta  to 
pcnorre  the  property  described  In  the  chat- 
tel mortgage^  and  to  make  the  eontrad  for 
kee^ng  the  team.  We  are  of  ttie  wltfen 
that  the  facti  proven  made  out  a  pdma  fade 
caae  In  foror  of  the  plalntl^  aad  that  tke 
eoort  waa  clearly  right  ki  ritfaeing  to  dtaect 
a  Ttfdict  fur  tiie.dtfiBndant 

2.  The  plaintiff  wae  asked,  on  cro»€Kaari- 
nation,  "Did  jon  know  who  owned  the  team 
■  from  Dee;  8th  to  the  24thr  Thla  waa 
objected  to,  and  the  objection  snatalned. 
The  claim  of  plaintiff  waa  for  kcepta«  said 
team  from  December  24th.  We  fall  to  aee 
in  what  rewect  the  qoertlon  waa  nwteriaL 
If  the  defendant,  thnrngh  Ite  agent  Hm- 
pbrey.  made  a.  epeelal  contract  with  the 
.plaintiff  to  keep  the  teem  from  Deeembv 
24th,  it  waa  immaterial  who  owned  the  team 
prior  to  ttiat  time.  The  plaintiff  was  also 
aaked  If  he  had  ■  atable  bill-  for  keeping  thie 
team  from  December  8th  to  the  24th.  What 
the  object  of  this  and  almllar  qneatkma  waa 
does  not  appear,  but  we  think  the  qnestloM 
were  not  material.  The  blU  for  keeping  the 
team  prior  to  Decembor  24th  waa  not  In  coa- 
troTersy  in  thla  action,  and  whether  or  net 
the  plaintiff  had  sneta  a  bill  waa  entirely  Im- 
material and  irreleraat  to  any  l«ie  la  thla 
ease.  The  theorj  upon  which  the  rmmanT 
for  the  aiHpeUant  contend  that  thla  erldaice 
was  adulaalble  la  that  the  defendant  claim- 
ed tbat  tlie  pi^ntlff  Inalated  upon  ttie  paj- 
mctit  of  thla  bUl.  hr  Hnmphr^,  and,  there- 
fore, Humphrey  refused  to  make  the  con- 
tract testified  to  br  the  plaintiff.  Bnt  tUs 
theory  la  not  ttnabla.  The  defendant  had 
nbt  yet  <v^ed  Ita  case,  aad  the  inoof  of  the 
facta  sought  to  be  ettdted,  as  facta,  was  In- 
materiab  The  witness  cnild  no  doubt  have 
been  aAed  if  Httmphrcy  did  not  refnae  to 
make  the  contract,  beeaose  the  wttness 
claimed  payment  of  hb  prior  bll^  and  any 
proper  questloa  tending  to-  show  that  the 
contract  testtOed  to  t^^  ttie  plaintiff  waa  not 
In  fact  made.  Qneetiuis  rating  to  the  makr 
Ing  of  the  oontract,  and  tending  to  show  that 
It  was  not  made  aa  eontradcd  for  by  plain- 
tin^  would  have  been  proper  and  legitimate; 
but  the  evidence  <tf  ttm  e^dstenee  of  the  pri  v 
bill  on  tiie  team,  of  Itself,  was  cleariy  im- 
material and  inadalsaiUe.   It  ndthsr  had 


a  tendency  to  prore  or  dtaprove  die  contract 
testtfled  to  by  plalntUL  A  party  eaimot,  up- 
on cross-examinatiofi,  introdace  Into  tbe  ease 
irrelerant  and  inanatalal  mattss  that  do 
not  tend  to  pcore  or  dlsprore  the  lasuea  In 
the  case.  Oonittel  for  i^tellant  alaa  cmi- 
tend  that  the  admlaslim  of  the  lettera  from  J. 
a  Mason  and.  Walter  Oregny  was  errar, 
there  being  no  erUenoe  to  prove  that  tither 
Mason  or  Gregory  waa  the  authorised  agent 
ef  the  drfendant,  '•and  that  the  letters  were 
not  Identified  as  oemlng  from  the  parties 
from  wbcmi  thoy  pmp<jsUid  to  ooaa&''  Bnt 
we  are  of  the  opinion  that  there  was  na  ertor 
In  admitting  the  lettena  It  waa  shown  by 
the  evidence  of  Holdrldge  that  Mason  was 
the  agent  of  the  company,  and  it  ms  proven 
that  the  letter  porporCing  to  teve  been  wrlt> 
ten  by  him  was  received  In  doe  course  of 
moil  in  reply  to  one  written  by  the  plaintiff's 
attwney;  and  the  letter  from  Gregny  was 
tai  reply  to  one  addressed  to  the  eompany, 
and  waa  leoelved  Xa  dne  course  <tf  mall,  and 
the  letter  pvported  to  be  from  the  manager 
of  the  company.  The  letters  vwe  therefore 
iveoiuaptlv^  anthmlied  and  gemuae.  aad 
won  propvly  received  In  evldeae&  2Wtart. 
Bt.  1828;  1  OreenL  Bv.  S78a;  Mdbj  r.  Os- 
bomet  (Minn.)  24  N.  W.  253;  Darts  t.  B«b- 
Inson,  ^wa.)  25  N.  W.  280;  Bnoa  t.  Inen^ 
anee  Co.,  (&  D.)  67  N.  W.  019.  Finding  n» 
error  In  the  record,  tiiejudgmmt  of  the  eotu- 
tr  oonrt  of  Miner  county  la  afflrmed. 


HMBRT  V.  MUfNBAPOUS  INDUSTHIAL 

EXPOSITION. 
<Snpceme  Goort  of  Minnesota.  Feb.  0,  18MJ 
NamjesNci— Dakgbrods  Fkemisbs— Imdbibs 

TO  LiCSVBBI — NonfiCIT. 

1.  When  a  person  eaters  open  the  premises 
of  another  by  invitation,  cither  express  or  im- 
f^ed,  or  slmidy  hr  Dennistion,— license,— ths 
law  impoees  upon  the  latter  the  duty  ^  exee- 
clsing  ordinary  care. 

2.  When  plaintiff  rested  hvr  cases  It  was 
dismissed  on  defendant's  motion.  Bftd,  the 
facts  thee  appearing  being  stated  In  the  Oftm- 
Um,  that  the  court  enei  is  so  dlsssissiDS. 

(SyJiabos  far  the  CourL> 

Appeal  from  district  court,  Henuepte  eon- 
^;  WilUam  Locbren,  Judget 

Actum  JuUetto  A.  Bmoy,  adailolstra- 
bdx  of  the  estate  of  Walter  B.  Morten,  da- 
eeaaedt  against  the  MlnnflapoHs  Industrial 
BxpoidtloB,  to  reoover  for  the  death  ef  de- 
cedent There  was  Jodgmeat  for  dtfendant 
dismissing  the  action,  and  plalntUf  appeaM. 
Beveceed. 

Freeman  P.  Lane  and  Wm.  H.  BrfgKs,  for 
an>ellant.   Toung  ft  Kj^,  for  respondent 

OOiLLINai,  J.  Defendant  Is  a  et  pcraUm 
owmng  a  larRobnllffiag  In  thedtyof  Mlnee- 
■apolfB.lB  which  It  Mds  poiUc  capoaftlOM 
annually.an  admisslonfeebelngdiargedeadi 
▼Mtv.  At  one  oomv,  as  port  of  the  atnw- 
tnrev  la  a  tower  with  several  atorlca  or  floors^ 
tbna  amklng  a  number  ef  amaU  rooas;  ens 
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shore  anotbw,  throush  whl<di,  m  tbe  cttter 
4MC  the  tower,  is  an  elerator,  Inclosed  or  nm- 
olng  in  a  wire  netting.  The  flow  of  one  of 
these  rooms  Is  midway  b^wecn  the  aecoDd 
and  third  floors— 20  feet  apart— of  the  main 
buildlag.  This  ivom  is  not  acoesBlMe  br 
elerotev.  there  being  no  door  tn  the  net- 
ting, and  can  only  be  reached  1^  means  of 
14.  stairway  from  the  room  beneath  tt  In 
fhlfl  room  were  large  windows,  one  opoolng 
towards  the  riv»  front,  and  om.  called  ttie 
"middle  window,"  opening  towards  Oentral 
aTenne,  a  prominent  thorosighfarew  Tbe 
ftrnt  mentioned  bad  beea  boarded  np^  evV 
4eBtly  to  pnevent  Tloltors  to  the  room  fkvn 
casing  out  uptm  an  exhibition  of  a  spec- 
tMolar  character,  to  be  seen  every  ereoing 
M  an  Indosnre  on  the  rlTcr  front  dose  bf. 
The  bottom  of  tbe  middle  window  was  jmh- 
stantially  on  a  lerel  with  tihe  flow,  the  wte- 
4ow  had  bnt  one  sash,  neceaaarlly 
heavy,  and,  upon  opening,  the  window  de- 
•eended  instead  of  asoending.  There  wwa 
■o  weights  or  othw  appliances  to  hold  the 
•aab  up  at  any  parttonlar  place,  and,  when 
fnlly  opened,  the  wtlre  window  drappet 
below  the  floor.  A  aUck  waa  coslonut* 
tw  used  to  kev  the  sash  np,  one  end  resting 
on  the  floor  and  the  othw  under  a  part  «t 
the  sash.  This  room  was  used  as  a  amoh< 
lag  room,  and  was  known  aa  snch  to  the 
boys  faerfdaafto'  maatlonad.  It  oontalittd 
DO  exhibits,  hot,  accwding  t»  the  teetbnony, 
was  open  to  those  who  visited  the  exposi- 
tion then  in  progress.  On  the  evening  of 
Scomber  ^  ISOl.  ptalntUTs  Intestate,  a  «m. 
aged  16,  hie  younger  brother,  and  a  lad 
named  Bgan  went  Into  the  bnllding;  paytng 
ttx  usoal  admittance  fee,  and,  after  stroU- 
litg  about  awhile,  made  their  way  up  to  this 
room,  ^ey  had  been  there  a  ftow  days  be- 
tan.  It  was  aftof  dark,  bat  the  room  wan 
well  lighted,  and  a  nnmber  ef  ladles  w«n 
thwe,  some  peering  out  at  the  «zhiUtton  be- 
fore moitlwaed  through  cnute  between  the 
boards  which  ooverod  the  rlrer-front  win- 
dow, ^nie  middle  window  was  partly  down, 
the  top  of  the  saah  being  about  three  and  a 
half  feet  from  the  floor*  and  It  was  support-  | 
ed  In  this  position  eidely  by  tbe  alii^  already  | 
q;>ofcen  of,  the  upper  end  reeling,  It  la  ■up- 
posed,  under  the  edge  of  the  to0  of  the  aaah, 
against  the  glass,  and  tike  Iowa  end  on  the 
floor.  None  of  the  wltnasees  could  tell 
whether  the  stick  stood  nearly  upright  or 
vraa  at  quite  an  angle,  or  exacts  how  It 
waa  placed,  for  the  pnn>oae  of  kecfilng  tbe 
window  partly  opm.  The  plaintiff's  Mna 
stepped  to  tbe  window,  with  the  Egan  boy 
dose  br.  The  younger  ot  the  brothers  rest- 
ed bis  arms  and  leaned  on  the  top  of  the 
sash,  looking  out  for  a  minute,  wb»  sud- 
denly tbe  stick  slipped  out  of  places  Oxe 
heavy  window  dropped  swiftly,  and  the  bf^ 
fell  forward.  At  thl«  moment  his  brother 
sebted  him  I9'  the  collar,  and  both  fell  to  the 
pavement  below,  the  older  sustaining  In- 
juries from  which  be  died  within  24  hoars. 


This  action  was  brought  to  recover  damages 
on  acbonnt  ot  the  defendMitfa  alleged  neg- 
ligence in  maintaining  the  window  in  the 
condition  already  described.  When  the 
plaintiff  rested  tiet  case  it  waa  dismissed, 
upon  defendant's  motion,  and  on  the  ground, 
aa  we  gather  from  remariu  of  the  court 
made  at  Ihe  Ume,  that  defendant's  negli- 
gence had  not  been  established.  Gounsd 
for  the  lastHoamed  party  att»npt  to  Justify 
the  ruling  of  the  trial  court  upon  two  ivopo- 
sltlm»:  Fhst,  that  It  appears  that  tbe 
room  In  question  was  one  to  which  the  de- 
eoued  was  not  Invited  by  defendant,  either 
expressly  or  by  Implication,  and  that,  at 
most;  he  was  a  mere  licensee;  second,  that 
the  evldenoe  wholly  failed  to  show  any  neg- 
ligence attrltntaUe  to  defendant,  and,  far- 
ther, that  It  oonduafrely  established  con- 
trlbntny  n^flgence  en  the  part  of  the  plala- 
tHTs  Intestate. 

1.  On  the  evidence  It  is  dear  that  the 
boys  were  not  treepMsem  when  they  went 
to  this  smoking  room,  for  tt  was  open  to 
visitors,  and  bad  been  set  apart  for  the  use 
itf  those  addicted  to  snudcmg.  It  had  been 
made  easily  access ble  from  a  lower  floor, 
was  lifted  vp  at  night,  the  nposltlon 
managemoLt  had  found  It  necessary  to 
board  vp  one  of  the  windows  so  aa  to  pre- 
vent visitors  £R»n  sedng  the  ^w  dose  by 
without  paying  -thereflsr,  aad  «t  the  time  of 
the  accident  there  were  sevonl  ladles  oc- 
coding  the  mem,  some  looking  out,  as  be- 
fore stated.  It  la  not  matoial  whether  the 
deceased  was  In  the  roem  by  Invitation, 
either  expnn  <v  implied,  or  simply  by  the 
permission,— license,— <tf  defendant  corpora- 
tion, for  In  eltb»  case  tbe  law  Imposed  upon 
It  flie  duty  of  exercising  ordinary  care.  The 
Invitation  or  license,  express  or  implied, 
created  this  duty. 

2.  In  cases  Invcrivlng  the  qoestlon  of  neg- 
Ugence  It  is  the  well-settled  rule,  often  stat- 
ed by  thW  court,  that,  where  there  Is  no  rea- 
BCHiable  chance  tot  derlTlng  different  con- 
clusions tnm  the  facts,  the  question  is  for 
the  omr^  ■■  In  any  other  case;  but  where 
tbe  Ms  are  mA  that  fafr^mladed  moi  of 
ordlnaiT  InteUgenoa  may  differ  aa  to  the 
inflsreneee  to  be  drawn  therefrom,  the  ques- 
tion of  aegHgence  Is  for  the  jury.  It  fM- 
lows  that  ordinarily  tt  Is  only  where  ttiere 
is  an  rattre  aberace  of  evidence  tending  to 
establish  negligence  that  a  court  can  enter 
upon  the  province  ct  a  jury,  and  order  a 
nmsnit,  (Bennett  t.  Iimrance  0&,  89  Minn. 
25^  S9  N.  W.  488;)  and  se,  where  the  qnee- 
tlon  of  contributory  negligence  Is  involved, 
to  Justify  a  nonsuit  of  tbe  plalndff,  euoh 
ne^Jcence  most  appear  so  <flearty  tbat  no 
coBstructlan  of  tbe  evidence  or  Infomce 
drawn  from  the  facts  would  have  warrant- 
ed a  ooBtnuy  emdnalon.  Ap^ylng  these 
roles  to  the  facts  In  this  case  as  they  1^ 
peered  when  the  ptalntlff  was  nonsuited,  we 
are  of  the  oplnkn  that  the  court  below  erred 
In  its  rulings.   Order  reiersed. 
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PARSONS  T.  MeKINLBT. 
(Stytreme  Chrart  of  Minnesota.  Feb.  9,  18M.) 

RlBCISBlOir  OF  COMTUCT— FhaOD— LaOHU. 

1.  It  is  the  dntr  of  a  party  who  has  been 
iDdneed  to  enter  into  a  contract  tlirongh  fraud 
to  act  upon  the  first  opportunity  after  discorer- 
ing  such  fraud,  and  to  rescind  the  contract,  by 
repudiatinjr  Its  obligations  and  restoring  what 
has  been  received  nnder  it,  if  he  desires  to 
avail  Iiimself  of  his  ri^t  to  rescind.  He  is 
bound  to  elect  what  course  he  will  pursue  with- 
in a  reasonable  time,  at  least,  after  learning  of 
the  deception,  and  is  not  at  liberty  to  hesitate 
ami  delay  or  wait  tor  a  future  view  of  his  own 
convenience,  or  of  the  market  value  of  the 

Sroperty,  b^ore  determining  the  ftaeatiMl  of  af- 
rmance  or  rescissiou. 

2.  Plaintiff  purchased  stock  shares  In  an 
iron-mining  company  from  defendant  In  Febru- 
ary. 1802,  paying  part  of  tiie  agreed  ivloe  In 
caah,  and  glvfiig  hu  notes  for  the  balanea^  In 
Jnly  of  that  year,  aftet  having  renewed  his 
notes,  and  paid  Interest  thereon,  he  discovered 
that  certain  false  and  fraudulent  r^reaenta- 
tiona  had  tieen  made  to  him  by  defendant's 
agent  concerning  the  extent  of  the  operations  of 
said  company,  to  induce,  and  which  did  Induce, 
htm  to  make  said  purchase.  During  the  period 
of  sixmtMiths  following  such  discovery,  and  an  to 
the  day  before  this  action  was  brought,  he  &e- 
qn«itiy  stated  to  defendant  that  for  want  of 
money  he  conid  not  pay  said  notes,  and  request- 
ed defendant  to  carry  them  aloug;  and  at  no 
time  did  he  claim  that  be  had  been  imposed  qi>- 
on  by  false  and  frandulent  statements  or  mis- 
representations, nor  did  he  In  any  manner  re- 
pudiate the  contract,  or  claim  that  it  shonld  be 
annulled  on  the  ground  of  frand.  field,  that 
plaiutiff  conld  not  maintain  an  action  to  compel 
the  surrender  and  cancellation  of  his  notes  and 
to  recover  the  money  paid  to  defendant  on  the 
contract. 

(Syllabos  br  the  Court) 

Appeal  diatrict  court,  St  Louis  coun- 
ty; Chas,  L.  Lewis,  Judge. 

Action  by  Arthur  L.  Parsons  against  Wll* 
Uam  McKinley  to  cancel  certain  notes,  and 
to  recover  money  already  paid  thoeon. 
Judgment  was  ordered  for  plalntUf,  and  de- 
fendant appeals.  Reversed. 

Walter  Ayers,  for  appelant  Ootton  * 
Dibell,  for  respondent 

OOIiLINB,  J.  TbietB  Is  but  one  featore  ot 
this  case  which  we  need  to  consider,  and  that 
Is  presented  by  appellant's  fifth  assignment 
of  error,— that  the  oondnaton  of  law  ordering 
Judgment  tn  plaintiff's  favor  was  not  Juati- 
fied  by  the  findings  of  tact.  When  purchas- 
ing stodE  shares  of  the  Oharleston  Iron  Gom- 
[Miny  from  deftodant,  In  February,  1892, 
plaintiff  paid  a  part  of  the  agreed  pilce,  and 
executed  and  ddlToed  his  iffomtssny  notes 
for  the  balance.  These  notes  wtre  renewed 
and  interest  was  paid  several  times,  the  last 
renewal  being  In  June,  1882.  This  action 
was  commenced  in  January,  1888,  to  compel 
a  mrrender  and  cancellation  of  the  notes, 
and  to  recover  the  various  sums  of  money 
paid  b7  plaintiff,  on  the  groond,  as  alleged  In 
tlie  complaint,  that  false  and  fraudulent 
statements  and  representations  as  to  the 
depth  In  Iron  ore  to  which  the  mining  com- 
pany had  mmk  Its  shafts  and  pits  were  made 


by  defendant  and  his  agent  to  platDttS  with 
intent  to  deceive  and  defraud  the  latt»,  and 
to  Induce  him  to  purchase  the  atoA  sbares 
in  question.  These  allegations  were  found  to 
be  true,  and  the  court  also  found  that  plals- 
tiff  relied  upon  and  believed  tbem  whoi 
Ing  the  8to<^  It  then  proceeded  to  find  tbat 
plaintiff  dlsoorered  the  false  and  traudntoit 
character  of  tiiese  statements  and  repreaoi- 
tatlons  In  the  month  ot  July,  1882,  and  that 
afterwards,  and  prior  to  January,  1883,  be 
had  several  Interviews  and  communications 
with  defendant  ccmcemlng  the  payment 
bis  notes,  oecated  and  ddivered  tn  renewal- 
in  June  prevloas,  then  past  dne;  that  In  none 
of  said  Interviews  and  communications  did 
plaintiff  call  defendant's  att^tion  to  the  tact 
that  false  and  ftaudulent  statements  and- 
representations  liad  been  made  to  him.  nor 
did  be  in  any  way  repudiate  the  transactloD 
or  dalm  that  it  should  be  annulled  on  that 
ground.  On  the  contrary,  the  plaintiff  at 
these  Interriews  and  in  these  commnnlca- 
tlona,  some  of  which  occurred  In  ttw  tat 
half  of  the  month  of  January,  1893,  Infcmned 
defendant  tbat  be  did  not  have  the  moncr 
with  which  to  pay  the  notes,  and  that  the 
latter  would  have  to  carry  them  alone  tor 
some  time.  He  first  made  the  dalm  now  pat 
forward  on  vt  about  January  18,  It 
will  thus  be  Beea  that  a  poiod  of  more  Uian 
six  months  elapsed  after  plaintiff  learned 
that  he  had  been  deoelved  and  detranded  be- 
ton  he  mentioned  It  to  defendant,  ot  mani- 
fested an  Intention  to  repudiate  his  obliga- 
tions. During  this  period  ot  time  he  had  tte- 
quent  Interviews  and  oommnnlcatlons  with 
defendant  respecting  the  payment  of  his  ps- 
per,  but  at  no  time  did  he  intimate  that  he 
had  been  dec^ved  and  defrauded,  or  that  he 
Intended  to  refuse  payment  His  default  was 
alwa^  excused  on  the  ground  that  he  was 
not  in  funds,  and  he  frequently  requested  de- 
fendant to  hold  the  notes  for  payment  In  the 
future.  He  did  not,  after  knowledge  nt  the 
alleged  fraud  and  deception,  renew  Oie  notes, 
nor  did  be  In  express  words  affirm  the  trans- 
action, but  he  said  and  did  things  wholly  in- 
consistent with  a  purpose  or  intention  oC  re- 
fusing to  abide  by  it  He  mnst  be  deemed 
to  have  waived  his  right  to  rescind  upon  tb* 
groimd  of  fraud,  and  to  have  elected  to  re- 
tain and  pay  for  the  stock  shares.  WhDe 
the  facts  are  different  In  the  two  cases,  no 
real  distinction  can  be  pointed  out  between 
plaintifTs  acts  and  conduct  after  be  dis- 
covered the  frand  and  those  of  appellant 
in  Marshall  r.  Oilman,  47  Minn.  131.  48  N. 
W.  688.  Any  act  of  ratification  ot  a  con- 
tract after  knowledge  of  the  faots  anthMls- 
Ing  a  rescission  amounts  to  an  afflrnumce. 
and  terminates  the  right  to  rescind.  Kraos 
T.  Thompson,  80  Minn.  64,  14  N.  W.  2e& 
See,  also.  Crooks  v.  r^ppolt  44  Minn.  239. 
46  N.  W.  848.  Mere  passlveness,  even  tor  as 
unreasonable  length  of  time,  iritt  tennlnate 
the  right  It  is  the  duty  o<  a  party  who 
has  been  Induced  to  antsr  Into  a  contracr 
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Qirongb  fraud  to  act  upon  the  first  oppor- 
tunity after  dlscoTerlng  socb  ftaucU  and  to 
resdttd  the  contract  by  repudiating  Its  ob< 
Ugationa  and  restoring  what  haa  been  re> 
celved  under  It,  If  he  desires  to  avail  him- 
self of  hla  right  to  rescind.  He  Is  bound  to 
elect  what  course  be  will  pursue  within  a 
leasonable  time,  at  least,  after  learning  of 
the  deception,  and  Is  not  at  liberty  to  hed- 
tate  and  delay  or  wait  for  a  future  Tlew  of 
his  own  conTenlence,  or  of  the  market  value 
ot  the  property,  before  determining  the  ques- 
tion of  affirmance  or  rescission.  Masaon  r. 
Boret,  1  Denio.  69;  Baird  t.  Mayor,  etc., 
96  N.  Y.  667;  Key  t.  Jennings.  66  Mo.  856; 
Hunt  T.  Blanton,  89  Ind.  38.  As  to  the  clr> 
cmustoncea  under  which  this  rule  will  be 
applied,  see  cases  collated  in  note  2,  p.  80. 
T<^  21,  Amer.  &  Eng.  Enc.  Law.  Under  the 
findings  of  fact  In  respect  to  plaintilTB  acts 
and  conduct  for  a  period  of  six  months  after 
he  discovered  the  fraud  and  deceit  practiced 
upon  him,  he  Is  not  entitled  to  the  relief  de- 
manded in  his  complaint  Order  reversed. 


MINNBAPOUS  8TO0K-TARDS  *  PAOK- 

ma  CO.  T.  HAIX>NBM  M  aL 
(Supreme  Court  of  Mhuwseta.   Feb.  9,  1804.) 

FUVnULXKT  COKTBTARCBS— HdSBAKD  TO  WiTB— 

COMSIDlRATtON— BdbDBIT  Of  PROOT. 

Where  a  Judgment  Is  upon  a  claim  which 
accrued  prior  to  a  couvMrance  to  his  wife  of 
property  belongiiut  to  the  debtor  hnsband,  which 

eropvty  fha  cremton  are  tryinz  to  reach,  the 
oraen  of  proof  Is  upon  the  wire  to  show  the 
purchase  by  clear  and  satisfactory  evidence 
and  that  It  was  for  a  valuable  consideration  paid 
bj  facT,  or  by  some  one  in  her  behalf  She  can- 
not rest  her  case  solely  upon  production  of  a 
deed  in  which  tboe  Is  an  egtrnissd  eonsldnft- 
tion. 

(Syllabus      the  Court.) 

Appeal  from  district  court,  St  Lonla  coun- 
ty; J.  D.  Ensign,  Judge. 

Action  by  the  Minneapolis  Stock-Yards  ft 
Pm&lBg  Company  against  John  Halonen,  Ul- 
rika  Halonen,  and  others  to  subject  to  oceca- 
tlon  certain  real  estate.  From  a  judgment 
for  defendant  Ulrlfca  Halonen.  plaintiff  ap- 
peals. Reversed. 

HcEuslck  ft  Grannts,  toe  appellant  John 
Jmswold,  Jr.,  for  respondent 

COLLINS,  J,  This  action  Was  brought  to 
anbject  certain  real  propo'ty  In  St  Louis 
county  to  the  i>ayment  of  a  Judgment  en- 
tered and  docketed  In  plaintiff's  favor  against 
two  of  these  defendants,  John  Halonen  and 
Peter  Peterson.  December  31,  1892,  tar  about 
91,100.  The  Indebtedness  on  which  the  Judg- 
ment was  obtained,  which  seems  to  have 
been  a  running  account,  was  Incurred  be- 
tween April  30  and  October  16,  1892.  A 
part  of  It  was  existing  August  20th  of  that 
year,  and  on  that  day  said  debtors  were  In- 
debted to  plaintiff  In  a  sum  exceeding  $1,100. 
Tlie  defendant  Olaf  Halonen  was  the  broth- 


er of  J<^,  and  defendant  Ulrlka  Halonen 
was  thm  the  wife  of  said  John.  On  that 
day,  and  for  some  time  prlOT  theretc^  John 
Halonen  was  and  had  be«i  the  owner  in  fee 
of  the  real  property  Involved,  and  on  tbut 
day  he  conveyed  by  warranty  deed— hla  wife, 
Ulrika,  Joining  therein— all  of  said  property, 
the  same  bdng  all  real  property  owned  by 
him  in  said  county;  the  ocmslderatton  recited 
in  the  deed  being  |2,000i.  Two  days  lat^~ 
August  31st— said  Olaf  Halonen  (his  wife 
Joining)  made,  executed,  and  delivered  a  war- 
ranty deed,  whereby,  for  an  expressed  con- 
sideration of  ^,200,  they  conveyed  all  of  said 
real  estate  to  said  Ulrlka  Halonen.  Thla 
deed  was  recorded  on  the  same  day,  August 
Slat,  but  the  deed  In  which  Olaf  Halonoi 
was  named  aa  grantee  was  not  placed  upon 
record  until  September  12th.  The  title  of 
record  remained  In  said  Ulrlka  at  the  com- 
mencement of  this  action.  Other  circum- 
stances attending  and  which  served  to  char- 
acterize the  transaction,  not  necessary  to  de- 
tail, were  shown  upon  the  trlaL  It  Is  very 
evident  that  the  object  of  these  conveyances^ 
was  to  transfer  the  record  title  to  this  prop- 
erty from  the  hnsband  to  the  wife.  By 
means  of  these  deeds  the  parties  sought 
to  do  indirection  what  the  statutes  of  this 
state  would  not  permit  to  be  accomplished 
by  direct  means;  that  Is,  by  a  conveyance 
In  which  the  hnsband  was  the  grantor  and 
the  wife  the  grantee.  Hiere  was  no  testi- 
mony whatsoever,  and  no  finding;  as  to  what 
the  real  consideration  was  for  either  of  these- 
deeds.  Th&n  was  no  attempt  to  explain  the 
transactl<m,  or  to  show  what  was  paid  by  ei- 
ther Olaf.  the  brother,  or  inrlka,  the  wife. 
The  defendants  rested  their  case  wholly  upon 
the  bare  introduction  of  the  deeds  in  evi- 
dence^ upon  the  assumption  that,  as  they 
were  under  seal,  they  were  presumed  to  have- 
been  executed  and  dellv»ed  for  a  valuable 
ccmsldoration,  and  that  It  was  Incumbent  up- 
on the  plaintiff  to  overcome  this  presumption 
by  evidence.  Evidently  the  trial  court  re- 
garded this  view  of  the  law  as  correct,  but 
It  was  in  error.  Qea.  St  1878,  c.  68,  |  4^ 
provides  that  when  the  rl^ts  of  creditora 
come  In  question  the  wife  shall  be  held  to 
have  notice  of  the  contracts  and  debts  of  her 
husband  as  fully  as  If  a  t>arty  thereto.  Al- 
though, in  thU  case,  the  wife  received  a  con- 
veyance of  the  property  with  knowledge  of 
her-  husband's  Indebtedness,  because  of  the 
statute,  It  may  not  follow  that  she  received 
it  with  knowledge  of  a  f^dulent  Intent  on 
his  part  But  It  Is  well  settled  that  such  la 
the  community  of  Intwest  between  husband 
'and  wife,  and  purchases  and  conveyance* 
are  so  often  made  as  a  cover  for  a  debtor's 
property,  are  so  frequently  resorted  to  for 
the  purpose  of  withdrawing  bis  property 
from  the  reach  of  his  creditors  and  preserv- 
ing it  tor  his  own  use,  and  famish  such  temp- 
tations for  fraud,  that  they  require  dose 
scrutiny.  In  a  contest  between  the  wife  and 
the  creditors  of  a  husband  th«e  iB,  and  ttiete- 
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(Minn. 


■lundd  be,  a  presumption  agateat  Imo*  wMcb 
■ha  must  orerconie  by  aflbmatlTa  proof. 
Soieb  baa  alwajra  been  Ibe  rale  «f  Qie  om^ 
moo  law,  and  ttae  nile  contlniiea.  tbont^  ata^ 
a  tea  bare  modified  and  changed  tbe  relations 
which  at  oommon  law  existed  between  htw- 
band  and  wife  aa  to  the  propertj  of  the  lat- 
ter. Belts  T.  Mlteh^  M  U.  &  68a  With- 
oat  siring  anr  fnrtber  than  la  neceaaary  for 
a  determination  of  tbiB  case,  we  an  ot  tbe 
opinion  lliat  wboe  a  jodgment  la  upon  a 
dalm  wbldi  aecnied  prior  to  a  eonTeswes 
to  Ms  wife  of  pn^ertT  b^ongtaig  to  the  debt- 
or  husband,  whldi  property  tbe  creditors  are 
trying  to  raadi,  lha  burden  4tf  vrecrf  la  upoa 


Um  wife  to  abow  (ha  pondiaae  by  clear  aal 
aatlaCMtory  STliisnro,  and  that  It  waa  te  a 
▼ahiable  eonalderatloa.  paid  hr  ker,  «r  kr 
some  Mio  la  her  behalf  Bort  r,  TtaamoDi, 
29  W.  Va.  401,  3  &  B.  380;  rraak  v.  Xh« 
121  m.  2S0,  U  N.  S.  ISO;  Adams  t.  Odg^ 
ton,  48  Aifc.  419,  S  a  W.  828;  Briber 
Walker,  68  Wla  663,  82  N.  W.  778;  Pedtar 
Peeler,  100  N.  O.  Oas,  14  &  a  OB;  Stmm 
T.  Lawrence^  68  Iowa.  6a  U  N.  W.  74.  8e% 
also,  KaineT.Walgiey,22Fa.8tlTBL  ItWM 
Incumbent  npon  ttae  defendant  Utaika  to 
■how  the  real  cooalderatlan  for  tbeaa  ooarey- 
ances.  The  judgment  aypealed  from  la  » 
Tflcaed,  and  a  now  Ada!  erdwad. 


XiD  ov  Oabh  nr  Ytamim  9t 
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Abandonment. 
Of  bomflvtead.  Me  "Homestead." 

ABATEMENT  AND  EEVTVAIi. 

Manner  of  raMng  objeetlolu  to  Jorlsdllethm,  Me 
"Pleading." 

Papers  •purpcrtlnK  to  be  a  complaint  and  an- 
swer in  an  action  similarly  entitled,  bnt  not 
shown  to  have  been  tiled,  served,  or  used  in 
any  action,  are  insnfficient  to  support  plea  of 
Another  action.    (8.  D.)  496. 

Supplementary  proceedings  are  not  a  bar  to 
-eredltora*  bill  to  Kt  wida  frandnlent  coutcv- 
■nee;    (Wla.)  88. 

Pendency  of  another  action  is  not  a  bar  when 
it  is  set  up  In  answer  merely  for  pntpose  of 
lowing  MTt  payment  on  contract  in  soiL 
(Iowa)  9M. 

The  pendency  of  an  action  In  another  state 
between  the  same  parties  for  the  same  eanse 
•doea  not  dtete  an  action  ia  thla  atsteb  (Miim.) 
888. 

Action  for  medical  expMMes  inenrred  on  ac- 
count of  Injuries  caused  by  defendant  abates 
«t  itaih  of  peraon  injured.   (Wis.)  365. 

That  a  petition  for  the  rerlTal  of  a  snit 
against  the  heirs  of  the  original  defendant  was 
filed  appears  from  a  recital  of  that  fact  in  tlie 
order  of  revival.   (Mich.)  580.  f 

The  death  of  dafendaat  befmv  the  service  of 
•nbpoena  does  not  necessitate  the  filing  of  a 
new  bill  against  his  heAis.   (Mich.)  580. 

Though  plaintiff  agreed  to  aell  land  pending 
mm  action  to  prevent  injurlea  to  tt  ha  may  pma- 
•ente  snch  action  to  determination  where  he 
Mtalna  title.   (Iowa)  710. 

ABUSE  OF  FBOCESS. 

Where  plaintiff  attoched  defendant's  private 

Spers  under  a  writ  known  to  be  invalid,  and 
ereby  obtained  evidence  for  a  proper  writ  In 
a  snbseqnent  proceeding,  the  evidence  was  not 
competent  for  any  purpose,  and  the  attorney 
will  be  raatrained  from  naing  it,  and  nnst  aur- 
render  ooplw  nada.   (Mick.)  112. 

AooldBint. 

flea  "Negligence." 

iMMfaaiea  tfatna^  aae  *'IiiBimiML'* 

Acoord  and  Satlafiurtlon. 
flaa  "Conpcomlaer  **FttrMut*' 

Aooount. 
See  'TAnltatlan  of  Actloni,'* 
Batwam  pavtnsn,  aw  '^^utoaraU^" 

AOCOUiilT  STATED. 

A  statuaent  of  account  as  to  arddee  dellv- 
ano  the  price  to  be  paid  therafor,  doea  not 


t-BTh.-IT.— 72 


Mj^p  the  aellar,  where  he  protested  It  (Mich.) 
d78. 

AOKNOWIjETOMEITT. 

Of  debt,  aee  "Umttatlon  of  Actions." 

The  lecord  of  a  deed  la  not  admiadUe  in  evi- 
dence where  the  ackoowlecbnnent  is  not  in  ac- 
cordance with  atatnta.  (M^TSSS. 

Aonoir. 

See,  also,  *'LimiUtion  of  Actions;"  "Plead- 
ing;" "Practice  in  Civil  Cases;"  "Ronoval 
of  Gausea;"  "Trial;"  "Venue  in  ClvU  Oaaes." 

Particnlar  actions,  see  "Assampidt;"  **CredItori' 
Bill;"  "Death  by  Wrongful  Act;*'  "Divorce;" 
"Ejectment;"  "Falae  Impriaonment;" 
"Fraudulent  C<Hiveyancea;"  "Ubel  and  Slan- 
der;" "Maliciona  ProaeentioB:"  "Qui 
TiUe;"  "Eeplevin:"  "TnvaM;''  "TroVeri 
Conversion. 

Against  administrator,  see  "Ezecutora  and  Ad- 
ministrators." 

— —  receiver,  aee  "Reeelvem." 

By  addressee  of  telegram  for  negfigenoa,  aae 
"Telegraph  Companiea."  ' 

For  injuries  cansed  by  aale  of  liquor,  aee  "In- 
toxicating Liquors." 

On  contract,  see  "CJontracta." 

On  negotiable  Inatrament^  see  "Negotiable  In- 
struments." 

On  policy,  see  "Inantance." 

Where  contract  of  reinsurance  Includes  a 

firomise  to  pay  the  losses  of  policy  holders,  the 
atter  may  sue  the  reinsurer  directly.  (Minn.) 
314. 

Whm  testator  revoked  will  In  favor  of  his 

daughter,  and  gave  the  property  to  his  son,  the 
tatter  agreeing  to  pay  certain  sums  to  the 
daughter,  the  latter  cannot  enforce  such  agree- 
ment.   (Mich.)  103. 

Where,  In  an  actimi  against  several  defend- 
ants, a  cause  alleged  against  all  Is  bad,  and  an- 
other against  only  one  is  good,  plaintiff  is  en- 
titled to  Judgmmt  againat  the  defendaaxt  aa  to 
whom  he  states  a  good  cause  of  action.  (S.  D.) 
497. 

An  action  for  Injuries  from  noxious  viqwrs 
from  stagnant  water  may  be  Joined,  with  «m 
for  damages  for  depositing  rubbish  In  fnmt  of 
adjoining  premises.    CMinn.)  221. 

Adjoining  Jjuxdowium, 

Sea  "Boundaries."  . 

AdmSnistratton. 

See  "Executors  and  Admlnistraton.'* 


(1187) 


See  'fSMaenee." 

ADOPnOW. 

The  fautrament  of  adoption  most  be  filed  for 
record  whUo  a  tttUA  Is  a  minor.  (Iowa)  4i7. 
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Adverse  Claims  to  Land. 

See  "Quieting  Title.*' 

ADVBBBB  FOBSBBSION* 

Creation  of  easements,  we  "EaBeraents." 

A  grantor  of  land  ii  eibwed  to  claim  tiiat 
the  Bubsequ^t  poaaeaslon  bj  aim  la  adnrae  to 
grantee.    (Wis.)  CI. 

Land  acquired  by  a  railroad  for  right  of  waj 
b7  adverse  possession  Is  limited  to  that  acta- 
all7  occa^ed.   (Neb.)  739. 

Where  a  husband  holds  over  on  his  wife's 
land  after  her  death*  he  ia  a  treapasaer.  in 
whose  farw  the  atatnta  rnns  against  hla  wlfe*a 
heirs.  (Midi.)  814. 

A  deed  of  a  block,  except  a  lot  which  had 
been  deeded  to  one  C,  deembed  as  bonnded  on 
the  alier  "hereafter  to  be  opeDed."  gires  the 
gmntee  no  color  of  tltla  to  the  aUer.  (Xow.) 

Whm  land  Is  aold  fbr  taxaa,  and  the  grantee 
in  the  tax  deed,  thoa^  void  on  iti  face,  enters 
into  possession,  and  remalna  fn  buhw  than  a 
year,  sach  nossession  intanpta  that  of  prior 

occupant.   (Neb.)  388, 

Camping  on  vacant  land  for  a  we^  and 
watcUnglt  for  aereral  wttku  to  keqt  off  trea- 
passers.  is  not  anffldent  to  Interrapt  the  ran- 
nlng  of  the  statute  in  favw  of  a  tax  deed. 
(Minn.)  1072. 

Where  one  entera  npon  land  under  color  of 
title,  hla  poaaeaaion  ia  coextenaiTe  with  the  tract 
dneribed  In  the  Inatnimeiit  nndw  which  he 
daima  (Neb.)  789. 

Al&davit. 

For  attaiAmiot.  eoe  "AttachmmL" 

See  'Trindpal  and  Agent" 

AloohoUo  Idqiion. 
See  "Intoxicating  Liquors." 

Alimony* 

See  "DiToree.*' 

Amendment. 
Of  pleading,  eee  Tleading." 


ft. 


See  "Pleadtng.** 


Aunm. 


Antenuptial  Agreements. 
See  "Hnehand  and  Wife." 

AFFBAI*. 

See.  also,  '*G<!rtiorari;"  "Bnor.  Writ  of;*'  "New 
Trial." 

Costs  on  eee  "Costa." 

Effect,  aee  ^*Qno  Warranto." 
In  criminal  caaea,  aee  "Criminal  Law." 
Time  of  tiding  exceirtiona,  aee  "Trial." 

One  who,  after  appealing  from  a  decree  In 
his  favor,  voluntarily  accepts  t>aieflts  thereun- 
der, cannot  prosecute  his  aiveal.   (Neb.)  381. 

An  appeal  not  taken  within  six  montha  after 
the  date  of  decree  apoealed  from  will  not  be 
entertained.   (NebJ  5ff7. 


Where  petition  for  rdiearing  atates  material- 
new  matter,  a  idiearing  will  be  gcanteA 
D.)  IW. 

Appealable  Judgments  and  orden. 

An  cffder  on  fbreclosure  directing  jodgmeak 
for  deficiency  is  appealable.    (Wis.)  44. 

A  ruling  that  the  party  may  amend  his  ^ead- 
.  Ing,  no  order  beiojc  entered,  cannot  be  aiveaM 
{  from.    (Minn.)  151. 

An  order  overruling  demurrer  is  not  review- 
able before  final  judgment.    (Mich.)  127. 

Order  denying  motion  ft>r  Judgment  on  nda- 
ntfts  and  special  vo^et,  not  fwowed  by  iodc- 
maot  tat  adTOM  partj,  la  appealaUc.  (Wla« 

Jnrlsdlotlonal  Mnoont. 

That  eadi  of  several  law  cases  oonsoUdated 
with  an  equity  case  Involves  less  than  $1(M 
is  not  cause  for  dismissing  aweal  from  judg- 
ments therein.  (Iowa) 

To  deprive  sujweme  court  of  Joriadiction  «( 
appeal,  pleadings  mnat  th/nr  that  amonnt  ia 
leaa  than  flOa  aowa)  869. 

Where  plaintiff  suea  for  $80  of  property,  aad 
$20  damages,  defmdant's  allegati<xi  tliat  pnv- 
atj  is  worth  1100  will  not  conftt  jurisdictiaa 
on  appeal.   (Iowa)  875. 

Where  Interrenor  admita  reodpt  of  moacy, 
reducing  hla  claim  below  f  100,  and  Ua  rii^t  to 
such  mon«T  is  not  dinpnted«  Ua  i^wal  wiU  be 
dismissed.  (Iowa)  882. 

From  juBtioe  and  probate  oonrta. 

On  appeal  from  a  jnstice,  the  case  must  be 
tried  on  the  same  issues  as  thoee  bdow.  (Nek| 
880L 

On  appeal  from  order  of  probato  court  alk»w- 
Ing  lease  of  Infant's  ivoperty,  mattw  Is  for  de- 
termination of  court,  and  not  the  Jury.  (Uich.) 

Vottob. 

The  omIiBlott  to  aerve  notke  of  appeal  oa 
ODparties  la  not  cured  by  filing  wmeaTanee  pa- 
pers in  supreme  court.  (Iowa)  StEi. 

On  appeal  from  a  Jaatlee  of  the  peaea^  no  ■•- 
ttee  la  required  from  appellant  (Neb.)  88Sb 

Bond. 

Where  an  appeal  from  Justice's  court  has  beea 
dismissed  for  want  of  a  good  bond,  it  ia  imwer 
to  refuse  qmlicatioa  to  amend  the  bond  iraBe 

IDdgment  of  dismissal  remain*  In  forca  (& 
).)  66. 

Appeal  from  Justice's  court  will  be  dismiBseJ 

If  sureties  In  undertaking,  whose  sufliciency  is 
excepted  to,  do  not  JusUfy.    (&  D.)  22S. 

On  ai^eal  from  Joatlce's  court,  the  affidavile 
of  the  sureties  on  the  undertaking  are  aoC 
dent  Jnstlflcation.    (S.  D.)  22& 

A  circuit  judge  cannot  ntand  fba  liaMlity  ef 
a  surety  on  an  appeal  bond  by  star  of  »eca- 
tlon.    (Mich.)  187/ 

On  appeal  team  a  Joatlee,  judgment  cannot  be 
rendered  In  circuit  court  againat  euretr  <w  a^ 
peal  bond  for  more  than  me  penalty.  (MMl) 
1093. 

Anignment  of  errora. 

Sufficiency  of  speciflcatlon  of  Mxor  in  the 
statement    (S.  D.)  4. 

Sufficiency  of  assignment  of  error  to  raiae  tag 
question  for  determmatlon.    (lOnn.)  880l 

An  amended  asalnunent  of  errors  wfll  sot  be 

stricken  because  filed  too  late  where  no  to- 
jury  is  shown  from  the  faUuxeu  (Iowa)  dKk 

Defense  that  plaintiff  failed  to  demand  se- 
curity before  Sling  salt,  which  was  not  made 
below,  cannot  be  raised  oo  geacral  aastgnnw^ 
of  ema  In  not  directing  verdict  (Mkdt.)  8U. 
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ABBlgnmenti  of  error  in  mere  general  form  are 
iimafficient.   (Iowa)  876, 

Ad  assignmeDt  that  the  coart  erred  In  admit- 
ting evidence  nnder  the  pleadings,  which  does 
not  indicate  what  evidence  out  of  a  great  mass 
is  referred  to,  will  not  be  considered.  (Minn.) 
928. 

An  assignment  directed  generally  against  «ev- 
eml  instructions  hy  number  only  is  Insnffident 
Uowa)  632. 

Xn  assignment  that  the  court  cffred  in  ot^ 
niling  defendant's  motion  for  a  new  trial  ia  lo- 
futlicient.   (Iowa)  C82. 

Reoord. 

On  appen],  the  record  most  affirmatlTely 
show  ema.  (B.  D.)  778. 

In  the  absence  of  an  additional  abstract,  it 
will  be  presumed  that  all  material  evidence  is 
in  the  abstract  filed.    (S.  D.)  4. 

In  order  to  review  the  judgment  of  a  district 
court  on  a  {iroceeding  in  error,  the  petition  io 
error  must  appear  in  the  record.   (Neb.)  401. 

On  appeal  from  an  order  disposing  of  Inter- 
locutory motion,  it  must  appear  that  eT^Uiing 
presented  to  court  below  ia  in  the  record. 
(Minn.)  204. 

Originftl  notes  of  testimony.  If  properly  cer^ 
tified  and  filed,  are  a  part  of  the  record.  (Iowa) 
685. 

Where  appellant  does  not  deny  an  allegation 
in  appellee  s  abstract  that  appellant's  abstract 
did  not  contain  all  the  evidence,  the  appellate 
court  cannot  determine  whether  the  evidence 
proved  a  fact  found  by  the  trial  court.  (Iowa) 
702. 

Matters  set  out  In  motjon  for  a  new  trial, 
but  not  made  part  of  bill  of  exceptions,  cannot 
be  conoidered.   (Iowa)  872. 

Evidence  not  preserved  by  bill  of  exceptions 
cannot  be  considered  on  ai^>eal.   (Iowa)  S76. 

Bill  of  exceptions  giving  in  clear  form  what 
timnoilred  at  trial  controla  Incomplete  report  by 
shorthand  T^Knrter.  <Iowa)  908. 

A  recital  in  the  bill  ezceptlong,  "fhe  above 
being  all  the  evidence  givm,  received,  or  offers 
ed,"  does  not  show  that  the  abstract  is  the  ab- 
stract of  all  the  evld«iee.  (Iowa)  632. 

Motions  to  strike  an  ammded  assignment  of 
error  and  amendment  to  the  abstract  cannot 
be  considered  unless  notice  of  thdr  filing  has 
been  given  to  appellant   (Iowa)  632. 

Bnlingi  of  the  trial  court  ou  evidence  cannot 
be  reviewed  In  the  absence  of  a  bill  of  excep- 
tion. (MinnO  668. 

 Time  of  filing  abstract  or  tran- 
script. 

Motion  to  8trU(e  apogee's  abstract  because 
not  filed  In  time  will  be  denied  where  delay  is 
caused  by  adverse  party.   (Iowa)  853. 

Abstract  should  not  be  struck  because  filed 
after  prescribed  time,  when  delay  la  justified  by 
condition  of  adverse  abstract,  and  does  not 
cause  pr^udice.  (Iowa)  857. 

Aimdlee*s  amended  abstract  will  not  be 
Btrickm  out  as  not  filed  in  time  where  the  cause 
was  not  delayed,  and  the  abstract  was  mate* 
rial   (Iowa)  444. 

Inability  to  procure  the  allowance  of  a  bill 
of  ezc^aooe  within  the  time  fw  appeal  will 
not  excuse  the  failure  to  file  transcript  witiiin 
■neh  time.  (N«b.)  567. 

A  motion  to  strike  from  the  files  an  addition- 
al abstract,  because  not  filed  wltliln  required 
time^  will  be  overruled  whore  no  prejudice  re- 
sulted fMn  Um  failure,  (Iowa)  eOft, 


Beview. 

The  court  will  review  qnestions  of  law  and 
fact  In  a  cause  tried  by  a  court  or  referee 
where  proper  exceptions  are  taken.    (8.  D.)  4. 

Au  order  on  motion  for  change  of  venue  may 
be^revtewed  on  appeal  from  judgment,  (Itiinn.) 

An  error  not  specifically  assigned  as  such  in 
the  petition  in  error  mil  not  be  reviewed. 
(Neb.yiOlO. 

Exception  to  rulings  of  court  sustaining  de- 
murrer is  sufficient,  without  exception  to  judg- 
ment thereon.   (Iowa)  893. 

In  the  absence  of  exceptions  to  special  find- 
ings, an  assignment  that  the  court  erred  in 
holding  the  facts  proven  cannot  be  considered. 
(MichJ  1084. 

Where  bUl  of  exceptions  shows  palpable  omis- 
sions, the  appellate  court  will  presume  that 
there  was  evidence  sufficient  to  justify  findings 
of  the  trial  court   (Neb.)  519, 

On  equity  appeal,  a  findingnot  iq>pealed  from 
may  be  reviewed.    (Iowa)  6S9. 

 On  Beoond  appeal. 

After  affirmance  of  an  order  for  failure  to 
serve  paper  book  and  brief,  matter  involved 
therein  cannot  be  presented  ajnin  on  qveal 
from  the  judgment.    (Minn.)  lu. 

Ruling  by  territorial  supreme  court  on  former 
appeal  will  be  adhered  to  on  seeond  appeal.  (S. 

236. 

Becord  on  former  appeal  may  be  looked  into 
to  ascertain  what  was  dedded.  (S.  D.)  236. 

 Otoiieoticnu  not  raised  below. 

Where  a  motion  Is  detormiaed  on  special 
grounds  stated  in  the  notice,  the  moving  party 
will  not  be  heard  on  apj>eal  on  new  grounds. 
(Mtnn.)  319. 

An  objection  that  notice  of  protest  was  not 
under  smlI  cannot  be  raised  for  the  first  time 
on  i^eal.    Widtl  266. 

In  action  on  bail  bond.  It  cannot  be  first  ques- 
tioned on  appeal  that  the  ball  was  not  filed  by 

the  clerk  of^ court    (Mich.)  257. 

An  objection  that  a  petition  in  district  court 
on  appeal  tram  justice  stated  a  new  cause  of 
action  cannot  be  raised  for  the  first  time  on  ap- 
peal ^eb.)  386. 

Where,  in  proceedings  to  remove  a  county 
officer,  be  ai^tears,  obtains  a  continuance,  and 
proceeds  to  trial  withont  objection,  he  cannot, 
on  appeal,  urge  Insnffldent  time  for  prepantltm. 
(Neb.r»i. 

Variance  between  plaintiff's  ideadings  and 
proofs  cannot  be  raised  for  the  first  time  on  ap- 
peal.  (Iowa)  904. 

Objection  that  by  error  in  computing  interest 
the  judgment  was  made  too  lai^  &  a  few 
dollars  cannot  be  first  raised  on  appeal.  (Vns.) 

IIOS. 

 Discretion  of  trial  court. 

The  discretion  of  the  court  In  granting  a  new 
trial  will  not  be  reviewed  where  ho  abuse  Is 
shown.    (Minn.)  233. 

It  will  not  be  proeumed  that  the  trial  court 
abused  its  discretion  In  not  permitting  defend- 
ant to  plead  over  on   overruling  demurrer. 

(Mich.)  m 

On  appeal  from  an  order  within  the  loww 
court's  dueretion,  the  presnmptlon  ii  tiUit  the 
der  was  made  la  audi  discretion.  (8.  D.)  778. 

An  wder  refusing  relief  that  is  within  the  di» 
cretion  of  the  trial  court,  on  the  ground  of 
the  want  of  power  to  grant  it,  will  be  reversed. 
(Minn.)  106& 

An  ordtt  granting  a  wife  further  alimony 
'  iwed  in 
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ing  of  abase  of  the  court's  dlscretioii.  (S.  D.) 
948. 

Review — Weight  of  evidence. 

When  no  motion  for  new  trial  is  made,  the 
sufficiency  of  the  evidence  will  not  be  reviewed. 
(S.  D.)  17. 

The  decisioa  of  trial  court  on  weight  of  evi- 
dence wUl  be  reversed  oaiy  when  &  dew  pre- 
ponderance la  against  auch  dedaion.    (S.  D.)  4. 

Where  the  evidence  is  not  manifestly  in  favor 
of  the  verdict,  an  order  granting  a  new  trial 
will  not  l>e  set  aside.    (Mion.)  328. 

A  verdict  based  on  testimony  of  minotity  of 
witnesses  will  not  be  disturbed  unless  manifest- 
ly wrong.   (Neb.)  SSL 

A  verdict  on  conflicting  evidence  will  not  be 
^torbed  DttleH  manlfeatlr  wrong.  (Neb.)  883. 
384. 

Wh»e  there  Is  eridmee  to  flnstain  flnd^  of 
a  court,  it  will  not  be  reriewed.  (Neb.)  887. 

"nie  finding  of  a  court  will  not  be  disturbed 
where  there  n  evidence  anffident  to  snstaln  It. 

(Iowa)  433. 

Whether   assignment  ahsdate  In  form  is 
meant  to  jMur  notes  or  secure  them  is  one  of 
and  finding  will  not  be  diatnrbed.  (Midi.) 

Where  there  la  evidence  to  support  a  vercBct, 
it  will  not  be  disturbed  because  of  Insnffldoier 

of  evidence.    (Neb.)  987. 

Where  the  evidence  Is  condietina^the  Judg- 
ment will  not  be  distnrbed.   (lOwa)  wtl. 

 Harmless  error. 

Though  the  alternative  writ  did  not  have  a 
seal,  and  was  signed  by  the  circuit  Judge,  in- 
stead of  the  derk,  overruling  an  objection  to 
it  was  immaterial.   (Wis.)  290. 

In  action  for  wrongful  sale  of  liquor  to  idaln- 
tHTs  husband,  error  fn  admitting  evidence  as 
to  number  of  her  chtldrm  Is  cured  by  direction 
as  to  what  the  jury  cAu  take  into  conddnatlon 
In  doterrolning  defendnntfs  liabiUtr*  (Iowa) 
G85. 

It  ts  harmless  error  to  admit  Incompetent  ev- 
idence of  a  fact  otherwise  conclusive^  proved. 
(Minn.)  147. 

Error  In  excluding  evidence  is  harmless  where 
the  facta  are  aft^wards  shown.   (Iowa)  806. 

A  Judgment  will  not  be  reversed,  because  of 
improper  hypothetical  questions  put  to  experts 
as  to  permanency  of  injuries,  where  the  ver- 
dict was  so  small  as  to  show  that  the  jprr  did 
act  find  tte  injuries  permanent  (Neb.)  749. 

An  erroneous  Instruction  that  does  not  mis- 
lead is  no  ground  for  reversal.   (Neb.)  757. 

A  Judgment  will  not  be  reversed  because  of 
srrcra  which  are  not  pr^uAdal  to  the  com- 
plaining party.   (Neb.)  836. 

Refusal  to  allow  defendant  to  show  that 
abont  whldt  there  Is  no  dispute  Is  harmless, 
aowa)  867. 

Refusal  to  strike  out  Insufficiently  verified  re- 
ply is  without  prejaiBoe  when  venfled  renly  is 
suDsequently  Bled  without  obJeeUon.  (Iowa) 

874. 

A  judgment  will  not  be  reversed  because  of 
the  unpropcs^  admission  of  evidence,  where  ao 
iKjnry  la  Aown  to  result.  (&  D.)  912. 

Plaintlfr  cannot  complain  of  instruction  re- 
girtriiuc  too  great  a  quantum  of  evidence  en 
Meii£uit*s  part.    (Wis.)  079. 

The  fact  that  plaintiff  ^remitted  so  mcdi  of 
the  judgment  awarded  him  as  was  in  excess 
of  what  was  due  on  the  debt  fumlahes  no 
gMmd  tut  coi^afaft  to  deftiid«nt  (lown)  681. 


Decision. 

A  judgment  refusing  damages  will  not  be  re- 
versed where  only  nominal  damages  canld  be 
recovered.  (Iowa)  8^,  879. 

Where  Judgment  conforms  to  the  pleadings 

and  evidence,  and  no  brief  is  filed.  It  will  be 
affirmed.    (Neb.)  287. 

Motion  to  dismiss  luteal  will  be  heard, 
though  notice  thereof  was  not  served  till  after 
time  prescribed  for  delivering  briefs,  if  a^iellee 
was  611  then  ignorant  of  facta  on  whidi  motiion 
is  based.   (Neb.)  381. 

The  fact  that,  in  action  for  penalty,  court 
and  not  jury  fixed  the  amount,  is  not  cause 
for  reversal  where  plaintiff  remits  all  over 
smallest  penalty  whidi  the  jury  could  inipoa& 
(Mich.)  1061. 

A  Judgment  will  be  reversed  where  the  un- 
contradicted evidence  shows  that  It  should  have 
been  for  a  larger  amount.    (Neb.)  990. 

It  Is  no  ol^ection  to  a  remittitur  that  the 
damages  were  unliquidated,  nor  that  it  cures 
an  otnerwise  pr^udfdal  error.  (Iowa)  586. 

APPKAKATTOE. 

Manner  of  r^dng  objections  to  jtirisdiction,  see 
"Pleading." 

Aivearance  to  move  to  set  adde  service  <^ 
summons  because  no  complaint  was  filed  and 
no  copy  served  does  not  waive  the  Irregularity 
in  service.    (Minn.)  141. 

A  goieral  appearance,  after  a  spedal  ainear- 
anoe,  to  move  to  dismiss  for  want  at  JorMle- 
tlon,  and  an  overruling  of  the  motion,  does  not 
waive  objections  to  Jurisdiction.  (S.  66b 

One  does  not  submit  himsdf  to  Ike  jnrisdle- 
tion  of  the  district  court  by  proseevtrng 
to  the  supreme  courL    (Neb.)  1019; 

AppUoatkm. 

For  insurance,  see  "Instuanee.** 

ABXEBT. 

A  capias  ad  respondendum  should  not  ii 
in  action  for  fraud  where  allegations  m  the 
affidavit  for  the  writ  are  hearsay.   (Midi.)  19L 

Assessment. 

Of  bmeflts  caused  by  poblte  improvenM&ts,  see 

*'M]mldpal  Oorpomtknis." 
Of  taxes,  see  "Taxation." 

ASSIGZOCBNT. 

See,  also,  "Assignment  for  Benefit  of  Graffltoc*.'* 

By  order,  aee  "Orders. '* 

Of  error,  see  "Appeal." 

Of  insurance  poUcy.  see  "Insurance.'* 

Of  Boortgage,  see  "^Mortgaoes." 

Of  pledge  interest,  see  ^edfe." 

Beneficial  Interest  in  a  contract  for  labor 
may  be  assigned  by  party  enga^ng  to  porfotm 
the  same.    (Hlnn.)  218. 

ABBHOtTSnnSNT  FOB  BBNBFIT 
OF  GKBDITOBS. 

See,   also,   'Traudalent  OonTArucea;"  "b- 

solvency." 

Appointmoit  of  recdver,  aee  "ReGdverL" 

An  action  may  be  maintained  by  a  cteditor 
agidnat  an  Insolvent  debtor,  thotwt  he  may 
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hare  made  an  aflaiganient,  vadw  On.  Law* 

1881.  c.  144.   (Minn.)  475. 

Action  does  not  He  afralut  aasiffnea  to  recorer 
taxes,  and  to  have  them  dedsnd  prefetred 
claim  axaiiut  aasets.    (Wis.)  961. 

In  asanmpstt  br  assignee  for  iroods  sold  by 

assignor,  declaration  should  allege  that  defend- 
ant Is  indebted  to  aasigoor,  and  that  claim  of 
assignor  has  been  assigned  to  plaintiff.  (Midi.) 
1041. 

There  is  no  implied  warranty  on  &  sale  by  an 
assignee^  (Minn.)  933. 

ABSOOlATIOira. 

See  "CorporatioiH.'' 

YalidttT  of  election  of  treasurer  by  board  of 
directora.    (Mich.)  188. 

ASSUMPSIT. 

Action  on  aecovnt— Determlaatloa  of  b^nee. 

(Mich.)  115. 

Where  defendant  cats  timber  from  plaintiffs 
land  without  permissioiit  the  raoorery  is  not 
limited  by  the  contract  under  wUdi  plaintltC 
agreed  to  sell,  cnt,  and  dellTer  all  such  timber. 
(SDcb.)  108. 

InstracUons  aa  to  oosts.  Bagnladon  by  stat- 

ute.  (Mich.)  10& 

Declaration  In  action  on  an  acooont  aaalgaed 
by  a  firm  need  not  mtdtj  tbe  mambera  com- 
jffialng  the  firm.  (MitAu)  170. 

Afi8um|vtion  of  Bisks. 

See  "Master  and  Serrant" 

ATTAOHMENT, 

See,  also,  "Execation;"  "GJamishment:** 
Of  private  papers,  see  "Abuse  of  Process.'* 

The  writ  may  be  isaoed  on  the  second  day 
from  the  date  of  the  jurat.    (Mich.)  109. 

Act  requiring  attaching  creditor  of  mcatgaced 
I^pearty  to  pay  mortgagee  amount  of  liaortga|W« 
or  deposit  it  with  court  clerkjis  for  protectiOQ 
of  mortgagee  alone.   (Iowa)  878. 

Suffidencjr  of  writ  as  to  amoaat  to  be  attach- 
ed.  (Iowa)  022. 

Where  property  attached  Is  sold  because  per- 
ishable, questicm  of  the  reasonableneaa  of  char- 
ges for  help  iu  di^osal  of  the  jpropertr  will  not 
be  reriewed.  CEowa)  622. 

Where  the  appraisal  is  referred  to  and  made 
port  of  Bh«riff*B  retnra  of  writ,  the  return  must 

oe  considered  in  determining  whether  appraisal 
was  duly  made.    (Mich.)  100. 

Sharsa  of  atodc  standing  in  name  of  third 

Girson,  In  which  defendant  nas  only  a  beneficial 
taest,  cannot  be  attached.    (Mich.)  191. 

AffidftTit. 

^Sufficiency  of  affidavit— Uncertainty.  (Wis.) 

Variance  between  affidavit  and  writ  as  to 
whether  debt  dne— Materiality;  (Wla.)  U. 

An  affidavit  may  be  amended  after  motion 
to  quash  for  a  particalar  defect.    (Neb.)  161. 

An  affidavit  i»  not  Toid,  tiiongh  purporting 
to  be  that  of  a  corporation)  where  It  ailpears 
It  is  that  of  the  agent  thereof,  who  makes  oath 
thereto.    (Neb.)  161. 

Bond. 

It  is  no  defeose  to  an  action  on  an  attachment 
bond  that  the  proverty  aeiied  waa  aortiaged. 
aowa)  086w 


Where  an  attadiment  bond  stipulates  for  an 
attomcty's  fee  as  port  of  the  costs,  such  fe« 
may  be  allowed.  (Iowa)  595. 

In  action  oo  attachment  bond,  t^osal  to 
charge  ^t  in  no  case  can  the  recovery  be 
more  than  the  penalty  named  la  cured  by  a  re- 
mittitur of  the  excess  recovered.   (Iowa)  SO-j. 

In  action  on  attachment  bond,  the  debtor  may 
recover  the  difference  between  the  market  valae 
of  the  aaods  a^aed  and  the  pioeeeda  of  the  sala 

(Iowa)  595. 

Disoharfre  bond. 

The  giving  a  discharge  bond  discharges  the 
attachment.  (S.  D.)  lOT. 

On  dissolution  of  attachment,  an  order  can- 
celing a  discharge  bond  is  not  binding  on  the 
parties.  (8.  D.)  197. 

In  action  on  discharge  bond,  it  is  oo  defense 
that  the  attachment  was  wroni^al,  or  that  It 
was  subsequently  dissolved.   (S.  D.)  197. 

Levy  and  lieo. 

It  will  be  presumed  that  the  levy  was  made 
in  the  connty.    (Mich.)  109. 

Possession  or  control  of  property  most  be  as- 
sumed by  officer  in  order  to  make  levy  valid  as 
against  sabseqaent  attadiment  (\Vis.)  110& 

If  officer  seizing  goods  nnder  attachment  turn 
than  over  to  plaintiff,  ^  attachmetot  lien  la 
released,  and  the  officer  la  a  trespasser  finm 
the  bef^nning.  (B.  D.)  839. 

Betom. 

Where  sheriff  is  commanded  to  boIk  property 
of  defdidant»  and  retoma  tkaX  he  has  auaed  the 
woperty  deaeribed,  it  will  be  presumed  that  It 
belMiKed  to  defendant.   (Mhdi!)  109. 

I^e  fact  that  the  return  waa  not  made  until 
the  date  after  the  return  day  does  not  Tdease 
the  Uen.    (Mieb.)  100. 

DisBolntion. 

Motion  to  dissolve  an  attachment  most  be 
made  before  final  Judgment.    (Neb.)  101. 

Wrongful  attaohment. 

Only  nominal  damages  can  be  recovered  for 
wrongful  attachment  where  the  property  h  not 
sold,  but  is  merely  taken  from  mortgageea  in 
possession.  (Iowa)  849. 

Evidence  of  attorney's  fees  as  damages  for 
wrongful  attadiment  waa  iHoperly  limited  to 
fees  for  defendiiur  against  fb»  writ  of  attach- 
ment. (Iowa)  686. 

Evidence  that  the  attaching  creditor,  after 
the  trial,  went  to  plaintiEF.  and  threatened  to 
prosecute  him,  is  admissible  to  show  that  the 
motive  in  attadtlag  waa  malicious.   (Iowa>  688. 

In  action  for  wrongful  attachment,  where 
answer  admits  the  attachment  proceedings,  eti- 
drace  of  actual  damage  is  admlasiUe,  without 
latroducing  the  record  in  the  attachment  salt 
(Iowa)  66& 

Where  attachment  waa  unwarranted,  and  re- 
sortad  to  as  means  of  oppression,  a  verdlet  of 
¥200,  as  exemi^aty  damages,  is  not  ojccossiTo. 
(Iowa)  58& 

Attorney  and  Client. 

See  "Champerty  and  Maintenance." 

BAIL. 

In  an  action-  w  a  bail  bond,  a  defcitae  dut 

it  was  extorted  should  be  pleaded.    (Mich.)  287. 

A  request  by  a  surety  to  a  dipnty  sheriff  to 
take  principal  Into  custody  b  not  a  sufficient 
surrender  to  releaaa  a  aux^.  -  (Midi,)  207. 
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A  commisBioDer  ma;  admit  to  bail  in  iess 
sum  than  that  fixed  br  committins  magistrate. 
(Mich.)  257. 

A  forfeiture  will  be  vacated  on  payment  of 
eoats,  where,  on  the  date  of  defanit,  princ^ 
ndnntarily  appears.    (Neb.)  280. 

BaO  on  appeal  Is  not  forfeited  hy  failure  to 
produce  defendant  at  term  of  district  court, 
after  afflrmanoe  of  conviction,  when  defendant 
has  beoi  snmndered  at  tiie  penitoutiary  in  ex- 
eoutlon  of  his  sentence.    (Iowa)  806. 

A  second  forf^tnre  because  the  principal  a 
second  time  failed  to  appear  will  not  be  va- 
cated on  return  of  ^nclpal.  where  no  enfiEldent 
excuse  is  shown.    (Neb  J  285. 

BaQment. 

See    "Banks    and    Banking;"  *%arrlerB;" 
"Pledge." 

Baukruptoy. 

See  "Assignment  for  Benefit  of  Oreditors;" 
*1nsolTenc7." 


BANKS  AKB  BANKING. 

Inteest  chafed      national  bank,  see  "Intw- 
•sL" 

A  bank  may  take  from  a  customer  corn  in 
Myment  of  a  debt  due  it  from  the  customer. 
Uowa)  009. 

Where  a  depoiit  of  drafts  was  made  for  "col- 
lection and  credit,"  a  credit  to  the  customer 
h^tm  collection  is  merely  provisional,  which 
the  bank  may  cancel  if  the  papor  is  not  paid. 
(Minn.)  wSr 

Sufficiency  of  evidence  to  Justify  a  finding 
that  certain  drafts  were  dcvoeited  for  oidlection 
only.    (Minn.)  336. 

A  bank  that  induces  a  cou^nor  to  pay  It 
the  proceeds  of  a  draft  drawn  Dy  him  on  the 
consignee  for  a  debt  due  it  by  the  consignor 
is  not  liable  to  the  consignee  Cor  mcb  dnft 
(Ndh)  1019. 

BASTABDT. 

"Whea  the  county  haa  been  anbstltnted  tor 

the  deceased  mothw  as  complainant  the  Judg- 
meat  should  require  the  defendant  to  secure  the 
^^nst  the  expense  of  the  t^d's  snnwrt 

BBNBVOIiBNT  SOOIBTXBS. 

Where  an  assodation  whose  policies  are  pay- 
able from  funds  raised  by  assessments  is  dis- 
solved, the  rights  of  holders  In  immatuied  p<^ 
des  are  to  share  in  Its  assets  after  paymeDt  ot 
debts.   (Minn.)  463. 

Where  ptdlcles  are  payable  when  the  Iwnefl- 
darles  anive  at  a  cwUUn  age.  th^  are  not 
debts  of  tile  association  until  the  Imwficfairiea 
reach  that  ag&  (Minn.)  463. 

Best  and  Secondary  Bridenoe. 

Bee  "Bvldence." 

BUI  of  Bzcepttons. 

See  "AwMl;"  "Orimlual  Law.** 

BOIb  and  Notes. 

See  "Negotlalde  Instnunente.** 


Bona  Fide  Parohasen. 


See  "Negotiable  Instrnmenta;' 
and  Furdiaser." 


BONDS. 


"Baler  "Vendor 


See,  also,  'Trindpal  and  Surety." 

Of  cities,  see  "Munidpal  Corporati<His.'* 

On  appeal,  see  "Appeal." 

On  attachment,  see  ^'Attachment" 

A  person  who  furnishes  a  dty  contractor  with 
material  may  sue  on  the  contractor's  Iwnd, 
where  the  bond  provides  that  the  contractor 
shall  file  with  the  city  receipts  of  from 
all  parties  furnishing  material.    (Neb.)  531. 

Indemnifying  bond  to  sheriff— Extent  of  lia- 
bility.   (Mich.)  081. 

Where  the  condition  of  a  bond  la  not  dearljr 
expressed,  the  drcumstances  under  whkli.  and 
the  purposes  for  wlilch,  it  was  made^  naj  be 
considered.  (Minn.)  926. 


BOTTNBABIBS. 

Old  mounds  with  pits  and  stakes,  having  the 
appearance  of  government  mounds,  may  be  con- 
sidered In  determining  whether  they  mo  the 
original  government  monuinmtB.    (8.  D.)  11. 

Where  a  boundaiy  Is  not  fixed,  and  the  mon- 
uments are  in  dironte,  coursea  and  dlstancea  wUl 
be  considered.    (S.  D.)  11. 

Calls  for  field  notes  will  not  have  precedence 
over  calls  for  courses  and  ^stances.  (8.  I>.t 
11. 

Where  field  notes  of  government  surveyor 
show  sections  and  quarter  sections  established 
on  the  straight  line  between  townships,  as  re- 
quired by  statnte,  they  will  be  Brasnmad  to  be 
correct    (S.  D.)  11. 


BBIDGBS. 

Sufflden<7  of  complaint  in  action  for  dam- 
ages caused  by  defective  bridge.    (Wis.)  61. 

A  person  driving  on  a  bridge^  knowing  It  to 
be  unsafe,  cannot  recover  for  Injuries  caused 
by  the  falling  of  the  bridge.  <Iowa)  7U6. 

Brokers, 
See  'factors  and  BnAen." 


BXnXBINQ  AND  LOAN  ASSOCI- 
ATIONS. 


ConstmctioB  of  l^-Iaws— BWhti  of  borrow- 
ing members.    (Minn.)  106& 

Construction  of  mortgage  by  borrowing  mem- 
ber to  a  building  assodaoon.    (BUnii.)  142. 

Building  Oontraota. 

Sea  'HTontrada.** 

BUBOIiABT. 

Bnffideney  of  evidence  to  show  ecuuvbaer  t» 
C(Haun{t  bu^Aaiy.  (Wis.)  981. 

Cancellation. 

Of  contracts,  see  "Equity." 
Of  policy,  see  "Insurance." 
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OABBISDBSu 

8aat  al^  "Horw  and  StMtt  BaUnwdi;'*  ^TtaU- 
road  Oompaniea." 

A  contract  giTing  a  person  anthoritr  to  »ect 
■a  elevator  on  right  oi  way,  and  exempting  the 
company  from  liability  tta  damage  by  fire,  U 
■ot  made  by  the  company  aa  the  commm  car- 
rier.  (Iowa)  843. 

A  ttatate  maUnc  it  a-  mleduneanor  to  Mng 
cattle  Into  the  state  affected  with  Texas  teret, 
and  providing  that  persona  Injored  mar  recovw 
damages,  does  not  make  the  dvU  liability  ab- 
solute.  (Iowa)  719. 

Injary  to  licenBee  on  street-railway  cai^VoI- 
■nteer  fellow  servant  of  conductor.    (Wis.)  91. 

Injury  to  pasMnger— Proximate  cattsft  (UlcdL) 

Injury  to  paeoenger  on  street  car  from  vtciona 
borae— Knowledge  of  drlvw.    (Mich.)  126. 

A  carrier  will  be  liable  for  Injury  to  pusenger 
caused  by  the  violation  of  a  rule  oz  the  company 

the  engineer.    (Mich.)  127. 

Where  a  street  car  stops,  and  a  [lassenger 
attempts  to  aUgbt,  with  the  knowledge  oi  the 
mnployes,  It  is  negligence  to  start  the  ear,  al- 
ttiougb  it  la  not  customary  to  set  d«wn  pas- 
sengers there.   (Iowa)  880. 

A  conductor,  before  ejecting  panenger  from 
Ua  tnUn,  must  give  the  latter  a  fair  opporttui- 
tjr  to  pay  Us  fare.  (Mich.)  801. 


OERTIORAKT. 

Will  not  lie  where  petitioner  has  remedy  by 
a^^eal  w  some  oUier  mode  of  TBTtev.  (Hum.) 

To  review  assessments  for  mnnlefpal  improve- 
ments should  be  brought  against  the  common 
eonndl.    (Wis.)  45. 

When  writ  misdirected,  may  be  quashed  aft> 
•r  return  made.    (Wis.)  46. 

0HAMPERT7  AND  KAIHTB- 

NANOE. 

In  action  for  Injoriea,  it  la  no  defense  that  the 
■nit  is  bdng  carried  aa  under  a  champertous 
agreement  between  plaintiff  and  Us  oounseL 
(Neb.)  767. 

OhaiuMvy* 
Gbange  ofVentie. 

8«a  "Venue  In  Olvil  Cases." 


CHATTEL  MOSTGAGBS. 

Becording  real  estate  mortgage  as  diattd,  see 
Mortgages." 

A  chattel  mortgage  Is  TtM,  as  againat  ned- 
Hors  of  the  mortgagor.  If  ue  mortgagor  re- 
tains possession,  and  the  mortgage  Is  not  re- 

cordedTlNeb.)  1029. 

Are  valid  as  against  subsequent  purchasers 
with  actual  knowledge  thereofl  though  not  at- 
tested by  a  witness.    (S.  D.)  238. 

The  words  "In  the  presrace  of,"  and  stgna- 
tnre  of  two  persons  as  witnesses.  Is  a  snffident 
•xecution  of  a  mortgsge.    (S.  D.)  77. 

A  chattd  mOTtgage  providing  that  the  mort- 
gagee may  take  possesaion  whenever  he  chooses, 
and  that  he  may  sell,  gives  the  mortgagee  au- 
thority to  sell  before  the  debt  which  the  mort- 
gage secures  beoomes  dna.    Clowa)  614. 


Invalid  as  against  subsequent  mortgagee  in 
good  faith  when  not  recorded,  there  being  no  de- 
livery or  change  of  possesion.    (Midi.)  128. 

An  execution  creditor  of  a  mortgagor  of  chat- 
tels takes  title  to  the  chattels  superior  to  that 
of  the  mortgagee,  where  there  oaa  been  no 
change  of  possession  and  no  recordation  of  the 
mortgage.    (Mich.)  576. 

Until  the  debt  for  which  the  property  is  mort- 
gaged is  paid,  the  li«i  continues.    (S.  D.)  77. 

Where  a  mortgagor  has  sold  some  of  the  mort- 
gaged property,  after  sale  of  the  property  found, 
the  mortgagee  can  assert  Us  lien  upon  ue  other 
property  either  In  hands  of  mortgagor  or  third 
person.    (S.  D.)  77. 

A  sale  of  part  of  the  luroperty  mortgaged  does 
not  discharge  the  lien  on  the  unsold  property. 
(aD.)77. 

In  rei^eTin  by  a  mortgagee  who  failed  to  re- 
new his  mortgage  against  purchase  of  the  prop- 
erty on  execution  against  the  mortgagor,  the 

Purchaser  can  show  that  the  mortgage  was 
raudulent.  (Hich.)  181. 

Where  a  mortgagor  haa  a  right  to  sell  the 

Property,  and  apply  proceeds  on  the  debt,  the 
allure  to  apply  proceeds  of  a  sale  of  a  portion 
thereof  entitles  the  mortgagor  to  replevy  the 
balance.    (Mich.)  181. 

Under  provision  that  mortgagw  shall  pay  at- 
torney's zees,  mortgagee  can  recover  only  rea- 
sonable valne  <tf  attom^'s  servioesu  (Iowa) 
867. 

caty. 

Bea  "Municipal  Ooiporatlons.** 

Claim  and  I>ellvery, 
See  •'Eeplerln." 


CLEBK  OF  COXTHT. 

The  clerk  is  not  liable  for  taking  sureties  In- 
snffident  to  the  whole  amount  of  the  bond.  If 
sufficient  to  aaeore  the  assets  reaUaad.  (low^ 
80S. 

In  action  by  creditor  of  Intestate  on  the  bond 
of  clerk  for  approving  an  insnffident  admin- 
istrator's bond,  the  aerk  may  teatify  as  to 
estimate  on  intestate's  propero  and  hla  npntsd 
financial  standing.    (Iowa)  803. 

doud  on  Title. 
Sae  "Qidetiiis  Titla" 

OoUateraL 

Sae  "Fledge." 

Collateral  Attack. 

On  Judgment,  see  "Judgmenf* 

OommlMdoik. 

Of  factors  and  brokers,  see  "Faotora  and  Bzo- 
kera." 

Common  Carrier. 

Set  "Oarriera." 

OOMFBOMISB.. 

See.   also,   Taymwt;**   "Baleaie   and  Dis- 
charge." 

Evidence  and  oondderatioa  of  eomvconlaa; 

(Iowa)  872. 
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Oondlttonal  Bales. 


Sw  "Salt.** 


CONPLIOT  OP  I1A.WB. 

PrsBamption  as  to  foreign  I&w,  sea  "Evideuce." 

Where  a  borrower  lived  In  Minnesota,  and  the 
lender  in  Coanecticnt,  where  the  notes  were 
made  payable,  the  parties  could  Btipulate  that 
the  DOtea  should  be  construed  hj  the  laws  of 
Ulunesota.   (Minn.)  311. 

Where  an  InwlTent  debtor  residing  and  doing 
buiinesa  in  Minnesota  makes  there  an  agree- 
ment with  creditor  in  another  state  to  make 
a  preferential  parment,  the  contract  is  goTemed 
by  the  laws  of  Minnesota.    (Minn.)  loi. 

Note  void  for  usury  in  state  where  made  will 
be  upheld  in  Iowa  if  rate  of  Interest  is  legal 
there,  and  it  was  intended  that  contract  should 
be  gOTemed  Iv  L)wa  laws.  (Iowa)  863. 

OonaideratlQB. 

Of  compromise,  see  "Oompnwniseb" 
Of  contract;  see  "Contracts." 

OoBstaiblSa 

See  '*SherUh  and  OonstaUes.'* 


OONBTITlTTZOirAIj  JjAVT. 

DlTlsion  of  town  and  apportionment  of  taxes, 

see  "Municipal  Corporations." 
Indictment  ftmnded  on  teatittionr  of  accosed 

before  grand  Jorr,  see  "Indictment  Mtd 

formation." 

Removal  of  state  officers,  see  "States  and  State 

Officers." 
Titles  of  acts,  see  "Statutes.'*  - 

The  banking  act  of  I88T  la  not  nnconstttntioa- 
al  as  doUiing  the  receiver  with  Jndicial  powers. 
(Mich.)  6867 

The  law  of  1881  by  the  territorial  legislature, 
providing  for  fli>eciai  rate  of  interest  in  cer- 
tain counties,  was  a  valid  exercise  of  legls- 
■tatlTe  power.    (S.  0.)  4S9. 

An  act  providing  for  tbe  purdiase  of  a  site, 

and  for  the  erection  of  a  state  elevator  for  pub- 
lie  storage  of  grain,  is  in  violation  of  the  con- 
stitution, proTloing  thait  the  state  shall  never 
contract  any  debt  for  works  of  intemiU  Im- 
provement, or  be  a  party  to  ereoltog  any  such 
works.    (Minn.)  331. 

The  legislatutjEi  mar  impose  on  stockholders 
of  existing  corporutions  a  liability  iu  double  the 
amount  of  their  stock.    (Mich.)  5^. 

Act  authorizing,  the  partition  of  the  real  es- 
tate of  a  cMpomtion  not  neecesary  for  Its  bnal- 

neas  among  its.^oclcholdera  Is  not  nnconstitn- 
tional.  (Minn.),^l. 

An  act  providing  for  the  purchase  of  a  site 
and  erection  of.  a  state  elevator  for  public  stor- 
age of  grain  is  not  an  exercise  of^tiie  police 
power  of  a  state.    (Minn.)  8S1. 

The  right  given  by  law  to  a  convict  to  a  de- 
duction from  his  sentence  for  good  behaTlOT  is 

a  vested  right.  whl(%  catinot  be  taken  away  bv 
an  act  passed  after  his  sentence.   iMich.)  807. 

An  order  adjudging  an  assignor  in  insolvency 
guilty  of  contempt  for  refusing  to  turn  over 
money  to  the  assignee,  and  punishing  him  by 
inq>riaonment,  is  not  an  imprisonment  for  dehL 
in  Tiola^n  6i  the  consHtntlon.  (MtoA.)  94D. 

Chapter  50,  Seas.  Laws  1891,  relating  to  the 
keer^nR  «f  state  and  oottntj  nsd^  Is  consti- 
tutional. <Neb.)  381. 


Laws  providiag  fbr  payment  of  a  percentage 
of  gross  earnings  of  a  railroad  company  in  lieu 
of  taxes  were  validated  by  oonadtatioaal 
amendment  of  1871.  (Minn.)  464. 

An  act  prohibiting  barbers  from  doing  bnsl- 
msB  on  Sunday  fa  a  valid  police  resuJatloB. 
(Mich.)  1094. 

Act  No.  207  of  1893,  known  as  the  "Jag  Gn« 

Act,"  is  unconstitutional.   (Mich.)  UOl. 

Laws  1893.  c.  242,  S  2,  providing  tliat  the  sa- 

Ereme  court  shall  review  questions  of  fact  and 
Lw,  regardless  of  decisions  of  the  lower  conrt. 
Is  Told.  (Wis.)  1112. 

A  statute  authorizing  imprisonment  of  one 
Convicted  thereunder  for  nonpayment  of  cosu 
of  prosecution  is  valid.    (Iowa)  681. 

CONTEMPT. 
Punishment,  see  "Constitutional  Law.** 

Disobedience  by  guardian  of  an  <n?d»  r«iuir- 
In^  him  ^^^f  costs  is  not  a  contempt  of  coart. 

Oontinaanoe. 

In  criminal  case,  see  "Oimiul  Law." 
OOKTBAOTS. 

See,  also,  "Assignment;"  "Assignment  Car 
Benefit  of  Creditors;"  "Bonds;"  "Carriers;" 
"Chattel  Mortgages;"  "Compromise;"  "I>eed;" 
"Duress;"  "Factors  and  Brokers;"  "Fraada, 
Statute  of;"  "i^'raudulent  Conveyaooaer 
"Quaranly;'  •insurance;"  "Landlord  aiid 
Teaant;"  '^Master  and  Servant;"  *'Mechaniat* 
liens;"  "Mortgages:"  "Negotiable  Instru- 
ments:" "Novattod;'*  "Partnership/'  -Pay- 
meat;*^'  "Pledge;"  "Princiml  and  Agent;" 
"Principal  and  Surety:"  "Sifle;"  "Spedfle  Per- 
formance;". "Usury;"  "Vendor  and  Par- 
chaser." 

Cancellation,  see  "Equity." 

Limiting  liabili^  for  negligence,  see  "Bidlroad 

Companies." 
Of  conmrations,  see  "Corporations." 
Of  wife,  see  "Hdsband  and  Wife." 
Beformatioo,  see  "£aait]r." 
Besdssion,  see  "Vaudor  and  Porchaser.** 
What  law  gifroma,  see  "Conflict  of  LawsL** 

Beqaisites. 

A  unilateral  pmnfM  to  pay  for  personal  prop- 
ertj  Is  binding  It  on  suffident-  oaosideiatiaK. 
(Mbm.)816. 

OonsideratioA. 

The  release  of  a  chattel  mortgage  on  a  stock 
of  goods  is  sufficient  cotiaideration  for  an  agree- 
ment by  the  mortgagor  to  hold  the  goods  as  con- 
signee of  the  mortgagee.    (Mich.)  264. 

A  contract  by^  lesser  to  p^  a  tMrd  person  fvr 
fumiahins  water  to  cattle  on  land  la  not  with- 
OQt  connaeration.  (Iowa)  8SS. 

Public  policy. 

An  offer  of  a  reward  jointed  on  the  bad  af 
a  lottery  ticket  to  any  person  producing  sudi  a 
ticket  which  has  not  been  promptly  cashed  is 

Ulegal.   (Minn.)  930. 

A  contract  by  the  manager  of  a  'V^nimsiy  to 
use  his  Infloenos  as  managw  to  aecnre  the  re- 
moval by  the  company  of  its  mill  to  anottn' 
place  is  Toid.    (Minn.)  662. 

An  unlicensed  liquor  dealer  cannot  reoovtr 
from  a  brewing  company  for  breach  of  conttart 
to  sell  its  beer  cndnriTuy  to  htm.   (BDdL)  89. 

IntarpFstattoa. 

^^Owwtruction  —  Understanding  of  paitiea 


Digitized  by 


Google 


XNDIZ. 


U.4S- 


A  dftou  Id  A  CMttnct  with  a  dty  toe  work 

that  the  contractor  AaU  file  with  the  dt^  re- 
etipta  uA  daima  from  all  parties  funUabing  ma- 
tenal  is  a  promise  on  the  port  of  the  contractor 
to  pajr  for  nich  uuterial.  ftSl. 

Performance, 

KTidence  that,  on  demand  that  defendant  far- 
niah  stone  in  accordance  with  a  coatracL  he 
refused,  on  tha  ground  that  ha  could  not  do  It 
at  the  market  price,  justices  a  finding  that  a 
anfiicient  demand  of  performanca  was  made. 
(Minn.)  799. 

A  dedaratioB  ^  J»rtr  t»  %  omtnct  before 
performance  is  due  that  be  does  not  Intend  to 
coiDplf  with  it  does  not  consLitute  a  breach. 
(Neb.)  757. 

Where  defendants  agreed  to  pa^  pfalntilTs 
assignor  certain  money  collected  by  them,  i^ain- 
tlfiTa  right  of  reoovesr  themm  ia  not  affected  by 
assignor's  attempt  to  prevent  soch  a  collection, 
aowa)  863. 

Plaintiff's  right  to  recorer  for  services  ren- 
dered is  not  affected  by  delay  in  performance 
eatiaed  hr  deflsadast.  (WliJ  oBT. 

Baoovary  for  part  performance. 

A  contractor  furnishing  labor  to  a  city  noder 
a  contract  reserving  to  the  city  the  right  of  can- 
cellation ia  entitled,  after  a  termination  of  the 
contract,  to  recoTer  the  aetaai  benefits  the  dty 
has  recelTad  tstm  tlw  labor  fomialied.  (Neb.) 
681. 

Severable  oontraota. 

The  rule  that  one  who  has  refused  to  fully 
perform  his  contract  cannot  reeover  for  part 
performance  does  not  andy  to  aererable  con- 
braets.    (Mian.)  isa 

Beaoisslon. 

Right  of  owner  of  bnllding  to  provide  other 
labor,  and  resdnd  the  contract,  for  delay  tn 
completion  of  th«  work  under  its  terms. 
<Minn.)  94S. 

Modtflcatfon  bj  paroL 

A  written  contract  may  be  modified  by  a  snb- 
■eqnent  parol  agreement.  (WisJ  357. 

Actions  on. 

Where  plaintiff  sues  on  a  apedal  contract,  he 
cannot  bane  his  ri^t  of  recnrery  on  evidence  of 
defendant  showing  a  different  contract.  (fi(Unn.) 
81& 

Evidence  as  to  whether  claim  that  contract 
for  Joint  maaofacture  of  logs  did  not  represent 
agreement  of  parties  was  valid  when  set  up 
five  years  &ttex  execution  of  contract,  and  two 
^ars  after  settlement  of  aeoounts.  (SUch.) 

Eridenoe  niminafMn  in  acthm  to  reovrer  on 

contract  for  drlUhig  wdl.  (Wis.)  UOOl 

Bvidenoi  oaBsMersd  as  te  whether  ties  t«  be 
oat  hy  plalBtlffs  for  defendants  should  be  the 
■aas  as  Msae  cat  ftor  defendants'  neigbbote. 
nVls.)  97a 

'estimony  bv  plaintiff  that,  with  his  equtp- 
...oDts,  he  could  have  finished  the  work  con- 
tracted Tor  tn  stipulated  time,  is  admissible  in 
action  for  breach  of  contract    (Ws.)  979. 

Bnrden  of  proof. 

Where  ^otlff  aliegaa  agreement  to  deliver 
fToods  at  any  thne  in  the  nwntli,  the  fact  tSiat 
defendant  alleges  a  different  time  of  deUrery 
does  not  place  burden  «f  proving  ooatract  on 
him.    (Mich.)  119. 


Oo&tributloiL. 

Between  suretfes,  see  'Trinclpal  and  Sqretr.* 


See 


CoikWBlon* 

"Trover  and  Conversion." 


Ctonreyances. 

li"  "Deed:"  "Frandalent 
gages,-"  "&aler  "Vaador 


OonvictB. 

See  "Penitentiary." 

Yeated  right,  see  "Constitutional  Law.** 

OOBPOBATIOKS. 

See,  also,  **Ban1cs  and  Banking^*  "Carriers;" 
"Constitutional  Law;"  "Horse  and  Street 
Batlroeds-;''  "Instiraiice;"  "Moiddpal  Cotpo- 
rations;"  "Bailroad  CMnpaniee." 

Bobscription  to  stock,  see  "StdMcrfpUon.** 

Adoption  of  agreemait  made  by  promoter  may 
be  implied  from  corporate  acts.    (S.  D.)  233. 

The  directors  of  a  mannfactarcrs'  mutual  life 
insarance  company  are  not  estopped  to  claim 
that  a  bond  Mven  by  them  as  a  reserve  gvar- 
anty  fond  Is  nUra  vires.    (Mich.)  28. 

nie  knowledge  irf  tlie  organiser  of  a  corpora- 
tion, who  becomes  its  manago-,  la  knowledge 
of  corporadon.    (S.  D.)  233. 

A  atot^  anbscr^on  constitntes  a  ooatract 
supported  by  mutual  ooa^deratlonB.  (UlBa.> 

317. 

The  tender  of  a  stock  esrtificace  is  not  neces- 
sary to  a  right  of  action  to  recover  a  subscrip- 
tion.   (Minn.)  317. 

Sufficiency  of  allegations  as  to  organization 
of  a  company  in  action  on  snbscription  to  the 
stock  thereof.    (Minn.)  817. 

In  an  action  on  BObscriptiiHL  to  stock,  a  state- 
ment that  calls  were  made  fay  the  directors,  and 
notice  given  to  stockholders,  auf&dently  alleges 
performance  of  the  atatntur  pzorlaioas. 
(Minn.)  317. 

^e  transferee  of  Hto<%  te  liable  for  oopeid 
stock  subscriptions.  (Minn.)  468. 

A  stockholder's  liability  for  unpaid  subscrip- 
tions does  not  coQtlnne  after  a  bona  fide  trans- 
fer of  the  atock.   (Mfnn.)  468. 

One  who  receives  more  stock  than  he  has 
subscribed  and  paid  for  is  liable  on  the  addi- 
tional stock  to  coiporate  CKdit<»«.   (Iowa)  853. 

Liability  for  unpaid  subscriptions,  of  person 
dsimioK  to  hold  stock  as  collateral  secvlty. 
(Iowa)  858. 

The  holder  of  a  enttficate  of  stock  cannot 
escape  liability  on  the  ground  that  no  focmal 
transfer  of  his  stock  appeured  on  the  corpora- 
tion's books.    (MidL)  S65. 

A  atsckbalitac  eanaet  oaoape  HafaHHy  on  the 

Cand  that  he  was  Induced  to  become  a  stock- 
ier by  the  frand  of  tlw  corporation's  offioers. 
(MichJ  685. 

In  prooeedinga  under  <3en.  St.  1878,  c.  84,  H 
416-^20,  to  dissolve  a  corporation  on  petition 
of  its  stockhcAders,  a  atatatory  liability  of 
stockholders  for  debts  cannot  m  enforced. 

(Minn.)  4GS. 

In  proceedings  by  stockholders  to  dissolve  a 
corporation,  Jiabilitr  for  nnpald  anbacriptiona 
may  be  enforced.  OQnn.)  468. 

OOBTS. 

In  general. 

Persoosl  liahilibr  of  ^ruordian  ad  litem  fsr 
cofets  considered.  OS.  D.)  500. 
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The  coort  mMj  allow,  oat  of  trart  inoperty, 
costs  incorred  by  iodividual  bondholders  nnder 
a  trust  deed  who  hare  anveared  to  protect  the 
interest  of  all  bondholders,  If  the  tmstee  would 
hara  been  allowed  retanbDraement  (Minn.) 
1068.  ' 

In  action  to  nforce  contracL  It  Is  error  to 
award  costs  to  idaiotifl,  unless  be  made  tender 
of  performanca  bafiwa  snit  teovdt.  (Minn.) 
63. 

Coats  on  appeal. 

^e  court  can  allow  an  attorneT*!  fee  of  910 
ttx  prooeedinn  before  notice  of  trial  on  aweal 
from  the  Justice's  court    (Mich.)  llfi. 

^^xation  of  costs  of  stttkographer's  record  on 
appeal.    (Mkh.)  198. 

Where  an  examination  of  the  abstracts  shows 
that  appellant's  abstract  was  fair,  the  cost  of 
the  unnecessarr  part  of  appellee's  abstract  will 
be  taxed  to  appellee.  (Iowa)  701. 

Laws  1866,  a  66,  rdating  to  eosta  In  cItII 
actions,  does  not  aroly  to  costs  on  ivpeal  to  sn- 
^«me  court    (S.  D.)  232. 

A  respoadent  surweding  In  supreme  court  In 
entitled  to  coat  ot  stenoftmpher'a  transcripL 
(&D.)  282. 

Of  unnecesaarr  amended  abstract  of  appellee, 
and  of  anwUanri  amended  abstract  made  nec- 
easarr  hj  appellee's  abstract,  will  be  ta»d  to 
anwllee.  ^owa)  882. 

Fidlnre  to  tax  costs  on  appeal  witiiln  6D  days 
aftw  afflnnance  of  judgment  is  no  groond  for 
Taeatlnv  taxation.  (Wis.)  1111. 

Oounterclaizn. 

See  "Sefe^fl  and  (^nterdalm.** 

OOUNTIBS. 

Saa,  also,  *l>rainage:"  "HigbwaTa;"  "Schools 
and  School  Dlstncta." 

Mandamus  to  officwst  see  "Mandamua." 
Snivort  vt  iBsaoe  peram,  see  "Insanitr." 

All  tba  membtts  of  a  board  of  snparrlaora 

need  not  be  present  at  a  hearing  In  proceedings 

for  the  remoral  of  a  couatv  officer.    (Neb.)  391. 

Complaint  agalust  couDty  to  recover  taxes 
illegally  exacted  must  allege  that  claim  was 
presented  to  board  for  payment  (Iowa)  884. 

oonRT& 

See.  fthm,  "Justices  of  the  Peace;**  "BamoTal 
oif  Gaoses;"  "Venue  In  CItU  Oases." 

Mandamus  to,  sea  "MandamuL" 

Where  a  motion  to  dismiss  for  want  ot  juris- 
diction is  Impn^m-ly  orerruled,  and  exception 
talten,  and  the  case  Is  transferred  to  another 
eourt,  tba  latter  aaqairea  no  Jsriadietion.  (8. 

D.)66.  , 

Comp.  Laws,  |  5044,  relating  to  renue  In 
trials  before  the  justice  and  serTtce  of  sum- 
moos,  controls  tba  practios  of  county  oourts. 
(&  D.)  66. 

County  courts  bare  jurisdiction  only  orer 
such  cases  as  justices  of  the  peace  hare  Juris- 
diction of,  as  to  subject-matters  and  parties. 
(S.  D.)  66. 

The  district  court  obtains  jurisdiction  of  a 
transitory  action  and  of  the  person  of  defendant 
if  defendant  was  within  the  county  when  the 
gtition  was  filed  and  summons  Issued.  (Neb.) 

The  superior  court  has  jurisdiction  to  direct 
a  sale  of  property  on  a  judgment  rendered  1^  It 
foredoalaff  a  nor^aga.  (Iowa)  713. 


Where  executkm  was  leried  hj  the  BberUf 

ander  a  judgment  of  a  state  court,  whidi  jods- 
ment  was  remored  to  the  snpreme  court  of  thie 
United  States,  and  a  stay  bond  executed,  an 
action  to  Tacate  the  lery  does  not  interfere  with 
the  jurisdiction  of  the  federal  conrt  (Minn.) 
471. 

The  probate  conrt  has  jnrisdictiOD  to  pass  on 
a  claim  by  the  state  against  the  guardian  of  an 
insane  person  for  his  expenses,  on  request  of 
the  guardian.  (MIeh.)  im 

The  supreme  eourt  will  not  take  Jorisdlction 
of  a  suit  by  one  sued  before  a  de  facto  city 
Jai<itice  to  determine  the  title  of  the  latter. 

(Wis.)  1106. 

Circuit  ooort  has  jurisdiction  of  creditors'  bni 
on  a  jadgm«it  of  the  superior  ooort  (Wis.) 
39. 

Oovertore. 

See  "Husband  and  Wife.** 


OBEDITOBS*  BWL, 

Lleo  to  reach  money  of  debtw  depodtad  la 
wife's  nam&    (Wis.)  666. 

Lies  where  debttw  has  baudulently  mortgageJ 
chattel,  remedy  at  law  being  iaadequatei 
(Wis.)  96B. 

Need  not  allege  tiutt  It  waa  aot  broni^t  ool- 
lualTely.   (Wlij  ». 


OBIMINAIi  LAW. 

See,  also,  "BaU;"  "Grand  Jury;"  "Habe** 
(jorpnsr  "IndictmeDt  and  Information;" 
"Juty;**  ••Wltneas." 

Particolar  crimM,  see  "Bastardy;**  "Bui^ary;" 
"Forgery;"  "Homicide;"  "Incest;"  'Intoxi- 
cating Liquors;"  "Rape;"  "Seduction;"  "Un- 
lawful Assembly.** 

Capital  punishment  of  minora,  aaa  "B^mlddai" 

Walrer  of  Jury  trial,  see  *'Jniy." 

An  ordinance  will  not  make  criminal  an  act 
not  made  so  Iqr  the  guitfal  taw.    (S.  D.)  947. 

An  appearance  for  trial  after  release  from  im- 

ftrisonmmt  on  gLiiag  bail  Is  not  Toluntaiy. 
WlB.)  4A 

Preliminary  examinatton. 

A  justice  cannot  transfer  a  Dr^Imlnary  ex- 
amination to  another  justice.    (Midi.)  191. 

Fleaa. 

Where  a  plea  in  bar  statee  prerions  coaric- 
tion  or  acquittal  on  a  trial  for  the  aame  off«^w. 
the  sufficiency  of  the  plea  most  be  ascertained 
by  the  court.    (Neb.)  ST8. 

Where  defendant  after  prirato  examinatioH 
by  judge,  says  that  his  ^ea  ot  goiltf  Is  -nt- 
I  untary,  judgmflot  is  pnverly  iMowed  thoieoiL 

I  (Mich.)  1092. 

i  (Tontlnuanoa. 

I  If  defendant  la  o«t  oa  bail,  Justien  may  prop- 
!  erly  adjourn  case  for  a  few  days  beoaose  W<oa- 

ecuting  attorn^  cannot  be  present  (MuA.) 

lOOL 

When  appUcatkiQ  (or  cootinuaDce  for  abaaat 
witnesses  should  be  refused.    (Iowa)  eOdL 

When  application  for  continuance  to  prepare 
for  trial  should  be  refused,    duwtd  611. 

Bamarka  of  ooanseL. 

Remarks  by  counsel  for  state  as  to  possible 
motire  of  defendant's  expert  witness  on  Insaai- 
^g^nsidmed  not  to  be  pc^odkiaL  ODA.) 
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Hfoatatement  of  tertlmony  hj  proMout- 
Ing  attorney. 

When  tha  proaecDtlnK  atbMm«r,  daring  the 
absence  of  the  eonrtv  miistatea  to  the  iurj  part 
-of  the  tettimoDj,  a  cotiTtctloB  will  be  lereneiL 
(Neb.)  743. 

Snffiolenoy  of  erldenoe. 

In  oxdw  to  eoDvict  for  mUdemeatu»,  the  ert- 
-dence  miut  ezdade  all  reucmaUe  doubt  of  in- 
nocence.   (Neb.)  887. 

Inatrnotiona. 

Inetrnctfams  <m  maonaUe  doobt  ^eb.)  748. 

Reference  in  the  chargre  to  the  indictment  ia 
not  objectionable  where  the  Jury  were  told  hj 
the  court  what  the  Indictment  charged,  and  not 
to  examine  it    (Iowa)  414. 

Instruction  that  defendant  should  not  be  con- 
victed npon  mere  aQaplcioa  need  not  be  atrai 
when  its  inbitanee  baa  alfeadj  bMn  pren. 
(Wis.)  861. 

Sentenee. 

PnH>rIetT  of  commitment  for  more  than  30 
days,  of  one  convicted  of  being  diBCHrderlr,  un- 
der Pub.  Acts  1889,  No.  ^  I  2.  on  nonpay- 
ment at  coats  assosscd  asaliut  nlm.  (Mfdt.) 
1091. 

The  sentence  imposed,  if  authorised  Iqr  law, 
will  not  be  reTiewed  on  appeal  as  beins  axees- 
sIto.  (MidL)  109a 

Appeal. 

To  obtain  a  review  of  errors  alleged  to  have 
't>eea  committed  hj  the  trial  court,  the  errors 
mast  l>e  pointed  out  in  a  motion  for  a  new  trial, 
and  a  ruling  obtained  thereon.    (Neb.)  966. 

Objection  cannot  be  first  raised  on  appeal 
tbat  act  nnder  which  defendant  was  conTieted 
was  roiA  because  not  pn^rly  read  In  legto- 
latnre.  (Ulch.)  1092. 

BxeeptionB  to  the  conduct  of  the  trial  will 
not  be  considered  where  the  abstract  does  not 
show  the  facts  conatltnlng  tha  alleged  miscon- 
duct,   aowa)  644. 

Where  the  evidence  fully  warrants  a  verdict 
of  guilty,  though  conflicting,  the  Judgment  will 
be  afflrmed.  (Iowa)  710. 

Where  then  is  evidence  to  sun>ort  a  courie- 
tioD,  it  will  not  be  reversed  because  of  Insuffi- 
•cloicr  of  evidence.    (N^)  966. 

Orosa-Hxaminatlon. 

So*  "Witness." 

Jkm  iroond  for  dlvme^  see  "IMToroSb** 

CUSTOM  A2a>  TTSAOB. 

TestiiBMir  as  to  customary  powers  of  travd- 
Ing  agents  is  iuadmiasilde  when  witnesses  have 
no  knowledge  oi  powers  of  asents  In  particular 
trade  In  question.  Cfowa)  874. 

In  action  for  wages,  defendant  oannot  show 
-eiutom  br  which  he  retained  part  ot  employes* 
waxes  tUl  end  of  season,  unless  plaintiff  knew 
of  such  custom.  (Wis.)  864. 

Evidence  of  a  custom  to  use  the  Latin  let^ 
in  German  Inscriptions  Is  admissible  to  show 
compliance  with  contract  for  a  nu»iim«iit  vitt 
jtL  German  inscription.  (Iowa)  487. 

DAMAOBIS. 

See,  atoo,  "Death  by  Wnmgful  Act** 

•Oansed  by  s^  at  Uqow,  sea  "Intoxicating 
Uqoora. 


For  breadi  of  warranty,  see  "Sale." 

For  negligence  In  transmitting  telegram,  see 

"Telegraph  Companiee." 
For  wrongful  attachment,  see  "Attachment" 
Objection  to  verdict,  see  "New  Trial." 

Under  a  contract  to  build  a  hoose  In  a  cer- 
tain time,  {ffovidios  that  the  contractor  shall 
forfdt  a  certain  sum  each  day  till  completed, 
such  sum  Is  llQuldated  damages.  Qowb.)  420. 

Where  goods  are  to  be  delivered  at  certain 
times.  In  specified  quantltleB,  damages  for  fail- 
are  to  ddlvw  are  to  be  estimated  as  to  those 
times.   (Minn.)  129. 

Measure  of  damages  <m  breadi  of  contract  to 
deliver  brick  is  difference  between  contract 

Srice  and  that  buyer  has  to  pay  for  similar 
rick.    (Minn.)  l«l. 

Where  party  to  a  contract  Is  prevented  pei^ 
forming  It  by  other  party,  measure  of  damages 
Is  difference  l>etween  contract  price  and  cost  of 
ddng  the  work.    (Wis.)  979. 

The  measure  of  damages  for  the  unlawful 
sale  of  a  stodc  of  goods  hj  a  receiver  Is  the 
value  of  the  owner's  interest  at  the  time  the 
receiver  took  possession  and  the  loss  sustained 
by  the  suspension  of  business.    (Neb.)  1010. 

Damages  are  not  recoverable  in  tort  for  men- 
tal suffering  without  other  Injury.    (Wis.)  973. 

Compensation  cannot  be  allowed  for  "incon- 
venience." as  well  as  injury  suffered  for  n^- 
genoB.    (Wis.)  359. 

The  fiict  that  one  injured  by  negligence  had 
a  disease,  rendering  the  Injury  more  serious, 
does  not  prevent  mil  raeorsir  of  actual  dam- 
ages,   ^ch.)  251. 

Where  a  young  woman  is  rendered  a  helpless 
Invalid,  a  verdict  of  $10,000  Is  not  excessive. 
(Minn.)  1068. 

A  verdict  of  $250  for  Iminlsonmeut  for  two 
days  is  not  excessive.    (Wis.)  49. 

Plaintiff,  a  farmer,  cannot  reeorw.  In  action 
for  injuries,  damages  to  his  businessJ^here  no 
q>edal  damage  is  pleaded.  (Iowa)  706. 

In  action  for  injuries  occurring  two  years  be- 
fore, evidence  that  pUlntUTs  presrat  condition 
was  possibly  the  result  of  the  Injufr  !■  not 
SBffldenL  0^ eb.)  767. 

Dangerous  AmnlMa. 

Bee  "Negligence.'* 

J>eatli. 

Of  party,  effect  on  action,  see  "Abatement  and 

ReviTaL" 

DBATH  BY  WBONGFUIi  ACT. 

Complaint  is  deficient  If  It  does  not  diow  any 
pwwn  who  has  snstalned  pecuniary  damua 
death  of  deceased.  (Wis.)  866. 

Plaintiff,  a  ^dow,  mother  of  boy  of  16.  de- 
ceased, may  testify  as  to  the  number  of  her 
children  and  amount  of  mortgage  and  tax  on 
her  homestead.    (Wis.)  298. 

A  vwdict  of  $8,000  for  deatt  of  man  whose 
ucpectanqr  of  life  was  40  years,  and  who 
Mmed  $2.20  per  day,  Is  not  exossum  aUnrwd 


Beoedents. 

See  "Bxecntors  and  Administrators;"  **WUto." 
Transaetiona  with,  see  "Witness,** 

Deceit. 

"Fraud;"  "Fraudulent  Convcvanoea.** 
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Deolaratlonfl  and  Adndflatons. 

See  "Eridence." 

Dedication. 
Of  highway,  lee  "Highwaya." 


DEED. 

See,  also,  "Acknowledgment;"  "FmndBlent  C«i- 
vej-ances;"  "Vendor  and  Pordiuer.*' 

Estoppel  br,  lee  "Eatoiq>^" 

Vanaoce  iu  middle  initial  in  name  in  chain 
of  title  does  not  render  deed  incompetent,  vben 
maker's  identity  is  proved.    (Iowa)  906. 

Standing  timber  is  an  interest  in  land  that 
may  be  acquired  by  deed.    (Mich.)  176. 

SafficieoCT  of  description  to  permit  Ideutlfieft- 
tliui  of  land.    (Mich.)  175. 

A  delivery  of  a  deed  and  a  bill  of  sale  of  per- 
sonalty -to  a  bank,  to  be  ciTen  on  the  grantor's 
death  to  his  MD,  oonatitiitee  good  deUT«7< 

(Iowa)  841. 

Suffidency  o*  delivery.    (Iowa)  618. 

A  deed  purporting  to  convey  land  la  aaffldent 
coiuiderBnoQ  for  a  promiae  by  the  giantee  to 
pay  therefor.    (Minn.)  ^8. 

De  Facto  Officers. 
See  "Office  and  Offlea.** 

De&iat. 

Jadgment  by,  see  "Judgment'* 

DefiMitiTe  Appllauoea. 

See  "Maater  and  Serrant" 

Defective  Street!. 

See  *^iinldpal  Ck>rporattoiM.'* 

DeUvery. 

Of  deed,  see  "Deed.'* 

DexnxuTer. 

See  "Pleading.** 


DBPOsmoir. 

Motion  to  suppresB,  because  not  filed  In  time, 
should  he  made  so  as  to  ^Te  (^porttmlty  to 
retake  deporitlon.  (Iowa)  SIS. 

Person  before  whom  dqraaitionB  are  taken 
may  have  the  examination  written  out  bf  an- 
other. (Iowa)  853. 

Descent  and  Distribntion. 

See  *^XMiitan  and  Administrntoi*;"  "Wills." 


DBTDTUE. 
Sesb  Also,  *BepleTln.** 

In  action  for  the  possessloo  of  a  stodc  of 
goods,  an  answer  alleging  that  piaintifF  is  in- 
debted to  defendant  on  loak  and  complicated  ac- 
counts shows  no  equitable  defense^  Qowa) 
646. 


Devise  and  LegMy; 

Sm  "WiUa.** 

Disohaive. 

Bee  "Release  and  Dlscbanre." 


DISOOVEBY. 

Bill  alleging  facts  as  within  complainant's 
knowledge  does  not  entlUe  him  to  diaeoTsn' 
eooeemins  snoh  faota.   Otfleh.)  1087. 


DlsmlsBsL 

Of  action,  see  "Praetlee  In  <STil  Gases.** 

Dissolution. 

Of  attachment,  see  "Attachment.* 
Of  partnership^  see  "Partnership." 


DXVOBOB, 

There  Is  no  presumption  that  a  woman  was  di- 
vorced from  husband  because  she  makes  a  sec- 
ond marriage.   (Iowa)  %1. 

Competency  of  evidence  to  sliow  cruel  and  ia- 
hnman  treatment.   (Minn.)  651. 

Sufficiency  of  evidence  of  crod  and  Inhuman 
treatment,  endangering  plaiatUTs  life,  (fowa) 
88T. 

Violation  of  antenimtiai  contract  la  no  sroond 

for  divorce.  (low^  937. 

Whore  the  ttial  court  has  proTided  for  t»- 
porary  alimony,  the  supreme  court,  pending  ap- 
peal, will  deny  a  motion  for  further  alimony. 
If  there  is  doubt  as  to  the  ability  of  the  hus- 
band to  iMy  more  than  the  trial  ooort  haa  or- 
dered. (S.  D.)  1130. 

An  order  entered  by  consent  for  temporary 
alimony  does  not  condude  the  wife  from  subM- 
^^ntly  a^lyfaic  for  further  alimony.    (S.  D.» 

Wh»e  decree  in  dlrorce  makes  no  ^sposl- 
tion  of  homestead,  it  will  remain  in  the  posses- 
ston  of  tiie  party  bidding  lha  title  thentOk  Ci. 
n.)  788. 

Documents. 

See  "Bridence.** 


drahtaoe. 

Where  county  commissioners  hare  laid  out 
a  public  drain,  but  failed  to  condemn  the  ease- 
ment, by  reason  of  errors  in  tibe  proaeediacs, 
and  uie  owner  of  land  benefited  obtains  a  Judg- 
ment restraining  the  ooonty  commiaalonera  firom 
ooUectiBf  the  tax  under  Laws  1898,  «.  1S2.  the 
cunmiaabaen  may  Tecnimiy  audi  eaasmeMt. 
and  reassess  the  tax.    <Mbin)  1070. 

Where  the  i!oiistrac!ti<m  of  a  drain  Is  within 
the  jurisdiction  of  the  county  oommiasioBecs,  fa>- 
regtuaritfes  In  their  proeesillngs  must  be  nl- 
leged  and  proved  by  party  attacfclng  theau 

QOinu.)  1070. 

In  aetioB  for  penalty  for  obstnietiing  ditdi 
dialnlng  public  highway,  it  is  no  defense  that 
ditch  was  noc  legally  constructed.  (Hleh.)  lOSL 


DT7HBSS. 

A  deed  ezecnted  under  duress  may  be  ratified 
after  the  prbsanre  compalling  its  execution  has 

been  removed,    (filich.)  101. 
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Dyiogj  BeolArationB. 

8«e  "Homicide." 

m  A  BHirmnTTgL 

A  deed  of  a  lot  boandlog  on  an  "alle?  to  be 
laid  oat"  between  nich  lot  and  land  of  the  gran- 
tor Mtitlea  tbe  grantee  to  have  It  opeoed,  as 
against  the  grantor  or  his  assigns.   (Iowa)  876. 

Constrnction  of  agreement  for  nse  of  hallway, 
aowa)  710. 

Where  a  track  was  laid  on  plaintiirB  land,  it 
became  plalntUTa  propertr*  tbongh  defendant, 
while  luing  the  track,  Mfiaizvd  It,  ontU  it 
had  entirely  renewed  the  nUM.    QSSan.)  80&. 

Construction  Of  Tight  to  nse  railway  track. 

<Minn.)  64. 

An  easement  in  land  may  be  acquired  by 
open,  notorious,  peaceable,  nninteiropted,  ad- 
v«se  possession  for  10  years.  (Neb.)  730. 

BJBOTMBNT. 

See.  also,  "Adveree  PosMsrion;**  "Qnleting  Ti- 
tle." 

In  ejectment  by  a  grantee  of  railroad  aid 
lands,  plaintifF  may  show  that  the  interior  de- 
partment had  no  jorisdiction  to  iMnie  a  patmt 
to  snch  lands,  as  claimed  lands,  to  the  itateh 

(Mich.)  806. 

Under  an  allegation  Id  an  answer  that  a  dty 
has  prescriptive  right  to  a  street  In  that  for 
20  years  it  naa  improved  and  used  the  same  as 
a  public  street,  evidence  is  admissible  that  it 
**Qsed.  kept  in  repair,  and  worked  it  for  six 
years."   (Minn.)  028. 

lii  ejectmeut  for  firm  lands  by  heirs  of  de- 
ceased partner  against  surrivor's  grantee,  a 
couQterdaim  to  quiet  title  mast  show  the  need 
to  sell  land  to  pay  debts.   (Wis.)  374. 

An  answer  setting  np  an  equitable  defense 
most  demand  a  ccmiiBrniatiou  of  legal  title  In 
defendant.  (Wis.)  57& 

"ELBCfVZOTXB  ANT>  VOTERS. 

Inmates  of  the  Soldiers'  Home  admitted  from 
other  localities  are  not  entitled  to  vote  at  the 
^^Inct  In  which  the  Home  is  located.  (Mich.) 

A  candidate  Is  not  estopped  from  denying  his 
opponent's  right  to  office  because  he  fails  to  be 
present  at  a  precinct,  and  personally  challenge 
cUsgaalifled  voters.   (Mich.)  738. 

The  vote  of  a  prednet  containing  a  large 
number  of  ballots  cast  by  disqualiflra  persons 
must  be  rejected  when  It  is  Impossibie  to  as- 
oertiJB  the  legal  number  of  votes  cast  (Hich.) 
78a 

Electric  Ijight  Companies. 

Bil^ts  In  Streets,  see  "Municipal  Corporations." 

Eleotrio  Bailroads. 

8w  '"Horse  and  Street  Railroads." 

KBimENT  DOUASN. 

Land  cannot  be  taken  for  a  private  way  with- 
•nt  the  consent  of  the  owner.    (Neb.)  So9. 

A  petition  describing  the  land  by  goventment 
snbdirision  Is  tnsufficSNit  to  antborm  condem- 
nation of  land  within  the  limita  of  a  dty, 
where  the  land  has  been  laid  out  and  itettao 
Into  blocks.  (Neb.)  739. 


An  appropriation  for  road  will  not  be  declared 
void  in  a  snbsequeut  action  by  an  owner,  who 
had  notice,  on  the  ground  that  the  property 
described  in  the  petition  Is  the  tract  through 
which  the  road  is  located,  and  not  the  part  ap- 
propriated.  (Neb.)  ear. 

Tbe  court  may  require  an  amendment  givinS 

a  more  specific  description  of  the  propcatty  to  be 
appropriated.   (Neb.)  987. 

Bnfficiency  of  description— Gc^ateral  attack 

on  appropriation.   (Neb.)  987. 

Failure  to  file  excepticms  to  the  report  of 
commissi  ooera  in  condemnation  proceediiuBi 
iralTes  all  liregolarities  in  the  proceedinss.  (N. 

D.)  510. 

The  use  by  company  of  a  street  opposite 
plaintiff's  lot,  so  as  to  obstraet  travel,  ana  ^e- 
vent  access  to  his  premises,  renders  it  liable  In 
damages.  (Wis.)  354. 

The  owner  of  ittt^erty  on  comer  of  two 
streets  cannot  recovw  because  one  of  them  la 
dosed  by  railway,  so  as  to  render  property  iesB 

accessible.   (Mich.)  829. 

In  awatdina  compensation  for  property  dam- 
aged for  public  use,  benefits  to  the  public  at 
large  cannot  be  considered.   (Nd>.)  751 

An  abutting  owner  may  obtain  an  injnnctlon 
against  the  operation  of  a  private  railroad  Id 
the  street  in  bont  of  his  lot.    (Minn.)  1054. 

Employe. 
Sea  "Master  and  Berrant" 

BqiuUiBitlon. 

Of  tMxm,  we  "Taxation." 

EQUITY. 

See,  also,  "Fraudulent  Conv^anoea;"  "Injanc 
tion:l.  "MortgagesV  "PartnerBhip;"  "Quitt- 


ing Title! 


vers;' 


•Si 


Perform- 


ance;" '"frosts." 
Rdlef  against  Jndgment,  see  "Judgment.'* 

Jarisdlotlon. 
Suit  by  creditor  of  fonlga  tsitator,  ulio 

owned  land  In  another  state,  does  not  11*  to 
compel  executor  to  prove  will,  there  being  ad*> 
I  quate  remedy  at  law.   (Wis.)  969. 

!  TluMgh  a  mistake  is  not  mutual,  equity  may 
;  intervene  to  prevent  advantage  being  taken 

thereof,  if  the  adverse  party  la  not  injured  by 

such  interventicm.    (Minn.)  182. 

Kquity  will  Interfere  to  prevent  the  enforce- 
ment of  an  illegal  contract,  thou^  it  vonU 
not  give  either  party  affirmative  r^c^  as  to 
such  contract.    (Minn.)  208. 

An  objection  that  there  is  an  adeqaate  reme- 
dy at  law  cannot  be  raised  for  the  first  time 
on  appeal.   (Neb.)  1005. 

Beformation  of  contracts. 

Aa  exeentor'B  bond  may  be  reformed  so  as  to 
dtow  file  name  of  the  decedent,  dowa)  439. 

A  ctmtract  will  not  be  xefMmed  an 
ground  of  mistake,  nnleaa  the  proof  Is  clear  bbA 
satisfactory.   (Iowa)  863. 

Right  of  grantee  in  deed  reserving  life  estate 
to  have  deed  reformed  br  striking  out  sudi 
reservation,  10  years  after  the  ezecntlMi  of  the 
deed.  (Iowa)  899. 

Suffidency  of  evidence  to  justify  reformation 
of  agreement  to  purchase  mortgaged  propaty, 
whereby  grantee  agrees  to  assume  mortgage, 
^wa)  90L 

RefoRnatUm  of  deed— Bvidenoe.    Oowa)  639^ 
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CanoellatioQ  of  oontraots. 

To  avoid  a  contract  for  fraud,  tba  partr  at- 
tacking it  must  be  free  from  fraud  or  negli- 
gence.   (Miiin.)  63. 

Where  a  waterworks  company  contracted  to 
famish  pure  and  autlicient  water  to  a  dty.  and 
failed  in  botli  partlculara,  the  contract  will  be 
nscinded.  (Mich.)  1076. 

Equity  hag  Jnrlidictlon  of  an  action  to  re- 
scina  a  contract  tor  nonperformance.  (Hlch.) 
1075. 

Will  not  relieve,  on  ground  of  fraudulent 
representatioDS,  where  complainant  was  put  on 
inquiry,  and  r^resentatlonB  are  man  aner- 
tioDS  of  c^nion.   (Wla)  963. 

Bvidence  of  fraud  Inanffleient  to  warrant  aet- 
ting  aalde  contract  of  tale.  (Minn.)  68. 

To  set  aside  mortgage  because  of  the  maker's 
intoxication,  it  must  appear  that  nndue  advan- 
tage was  taken  of  his  condition,  or  that  such 
intoxication  was  caused  by  the  mortgagee,  or 
ttiat  he  knew  of  it  at  the  time  ct  the  eKecntion 
of  the  mortgage.  (Minn.)  478. 

The  burden  of  proof  that  a  mortgagor  was  of 
an  unsound  mind  when  he  execnted  the  mort- 
gage is  on  the  person  disputing  Its  Talfdltr. 
(Minn.)  478. 

Loobei. 

Baffldency  of  delay  of  six  years  to  bar  action 
against  co tenant  to  quiet  title.  (Iowa)  957. 

Where  a  party  has  slept  on  his  cause  of  ac- 
tion for  30  odd  years,  without  any  excuse,  the 
claim  is  barred  for  laches.   (Minn.)  937. 

One  Is  not  entitled  to  cancellation  of  a  note 
for  fraud,  where  he  did  not  commence  action 
therefor  for  six  months  after  the  discorerT  of 
the  fraud,  and  In  the  mean  time  promised  to 
pay  the  note.  (Minn.)  1134. 

Pleading. 

Defendant  cannot  contest  complainant's  right 
to  rdief  for  failure  to  perform  an  agreement 
which  defendant  does  not  allege.   (Mich.)  10^. 

The  fact  that  copy  of  the  bill  recdved  by  de- 
fendant's solicitors  from  thdr  client  is  not  cer- 
tified as  correct  does  not  excnse  Mlnra  to  an- 
swer.  (Mich.)  804. 

Bill  showing  the  defects  which  msy  be  ob- 
via  ted  br  striking  out  shoold  be  amended,  and 
not  dismlBwd.  (Mich.)  10S7. 

Demurrer  on  the  ground  that  complaint  states 
m  eanae  «f  action  goes  to  point  that  there  la 
adeqaate  runedy  at  law.  (Wla.)  965. 

Xiqjolndw  of  parties. 

VoT  mlajolnder  of  parties  defoidant,  thoae 
•nly  can  demur  who  are  improperly  joined. 
(MIdL)  1087. 


BBSOB,  WBIT  OF. 


See  "Appeal:" 
"New  Mai.' 


'Certiorari;"  "Criminal  Law;** 


Where  appeal  has  been  dismissed  for  failure 
to  take  It  within  statute  time,  a  writ  of  error 
wlll  lie  If  such  writ  is  taken  wiHiin  ma  Tcar 
froB  data  «f  decree.    (Neb.)  567. 


B8TATBS. 

See,  alsQL  "Homestead;"   'Tenancy  In  Oom- 
mon;'^*WiUa." 

life  estate  In  grantor  will  not  be  forfeited 
for  her  failure  to  cany  out  agreement  to  Insure, 
when  the  faUnre  Is  or  mlstske.  and  grantees 
do  not  complai*  for  10  yearn  (Iowa)  880: 


I  BSTOPPECfc 

Res  judicata,  see  "Judgment." 
I  To  allege  ultra  vires,  see  "Corporatlona** 

A  subsequent  deed  to  a  grantor  with  war- 
I  ranty  inures  to   the  benefit  of  the  gntntee. 
(Iowa)  006. 

:    By  representations,  cannot  exist  onlesa  one 
■  was  misled  to  hia  injury  by  rdlance  tiureML 
(Bflch.)  SIS. 

I  An  officer  Is  estopped  1^  redtal  In  his  return 
on  an  attachmmt  and  in  a  redelivery  bond.  fS. 

I  D.)  338. 

A  sheriff,  treating  an  execution  as  valid,  and 
I  collecting  money  thereon,  is  estopped  from  set- 
ting up  its  InTsilidltr  in  proceedings  for  rtfoaal 
to  pay  over  the  amount  so  collected.    (8.  D.> 

I  78. 

Where  claimant  of  land,  under  a  power  of  at- 
I  toroey  from  adverse  claimant,  leases  the  land 
in  the  name  of  the  adverse  daimant,  he  ia  es- 
tot>ped  to  assert  that  the  possession  of  tlie  ten- 
ant Inured  to  him.  (Neb.)  388. 

A  chattel  mortgage  to  secure  advances  for 
goods  to  be  furnished,  which  provides  that  tb«* 
snm  secured  did  not  include  any  aid  indebt««l- 
nesa,  does  not  estou  the  mortgagee  from  recov- 
ering a  balance  aHoKed  to  be  doe  him  on  an 
old  account    (Mich.)  Q7& 

An  attaching  creditor  Is  not  est<q>ped.  as 
against  a  claimant,  to  deny  that  the  pr<^>erty 
attached  was  not  the  property  of  the  attach- 
Iment  debtor.    (Minn.)  657. 

I  An  estoppel  in  pais  need  uot  be  pleaded  tn 
action  at  law.   (Midi.)  813. 

In  equity,  eatomd  in  pals  must  be  pleaded. 
(MlchTSlS. 

I  Plaintur  cannot  aaiMi;  that  cxmreraim  to  one 
I  defendant  was  a  doud  on  his  title,  and  against 
;  another  assert  that  possession  of  the  first  de- 
:  fendant  was  In  subordination  to  plaintiff's  title. 
I  (Neb.)  388. 

I  EVIDBNGBL 

'  Burden  of  proof,  see  "Ointracta;"  "Quletinx 

Title." 

 In  action  on  policy,  see  "Inauranoe.** 

 of  agency,  see  ''Prindpal  and  A^ent." 

 of  bona  fide  purduwer*  see  "NegotiaUe 

Instrumeuts." 
 of  fraudnlrat  converancea,  see  "FrandoleBt 

Conveyances." 

 of  mental  incapadty,  see  "Equity." 

Harmless  error  In  rulings  on  evidence,  see  "Ap* 

peal." 

In  action  on  bond,  see  "Clerk  of  Court." 

 on  policy,  see  "Inetirance." 

In  criminal  eases,  see  "Homldde;"  "Intoajoat- 

ing  Liquors;"  ''Seduction." 
Objections,  see  "Trial." 

Of  fraudulent  convc^anoe,   see  "FrandoleBt 

CouTeyances." 
Of  piurtnerBhip,  see  'Tartnershlp." 
Pleading  and  proof,  see  "Pleading." 
Presumption  of  divorce,  see  "Divorce.** 
Proof  of  handwriting,  see  "Forgery." 
Reception,  see  "Trial." 

Where  party  tried  to  fabricate  teathmny,  and 
to  suitress  It  by  defadng  a  public  record,  the 
court  was  justified  in  coostming  tesUnuNiy  moat 
strongly  against  him.  (Mich.)  1097. 

One  produdng  deed  has  no  burden  of  proof 
that  grantor  was  dn^e,  or  that  the  land  was 
not  hu  homestead.    (Iowa)  906. 

FresnmptliHi  raised  from  nagatiTe  taa- 

timony* 

Workman  three^nartua  of  a  ndle  from  rail- 
road crossing,  who  oad  heard  whistle  eveiT  day 
b^ore,  may  testi^  that  he  heard  M  aigsal  on 
day  <rf  accident  (MldL)  1047. 
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Beat  and  sacondoiy. 

Where  platDtifTs  time  book  b  lost,  a  oojiy 
made  by  him  of  its  contttita  ]b  the  beat  evidence 

thereof.    (Mich.)  102. 

Ad  BlIeE»tioii  of  a  pending  contest  before  the 
land  d^wrtment  cannot  be  proved  by  parol  evi- 
deuce  where  better  eridoice  la  available.  (S. 
D.)  406. 

The  fact  that  an  instmment  of  adoption  is 
retiuired  to  be  recorded  does  not  make  copies 
of  its  record  original  evidence.   (Iowa)  447. 

The  record  of  an  Instniment  of  adoption  can- 
not be  introduced  without  proof  that  the  original 
cannot  be  produced.   (Iowa)  447. 

Where  party  to  salt  fails  to  produce  or  ac- 
covnt  for  a  written  instrtiineDC  the  opposite 
party  may  diow  contents  by  parol.    (Mfnn.)  67. 

I>eolaration8  and  admiaalons. 

Workmen  near  place  of  railroad  acddrait, 
who  testify  that,  at  the  time  of  accident,  they 
heard  no  signals,  cannot  testify  that  thc^  dis- 
cnssed  the  fact  whether  or  not  signals  were 
Riven.   (Mich.)  1047. 

The  nlence  of  a  party  to  an  action  agmlnat 
whom  damaging  facts  are  called  out  In  evi- 
dence is  not  equivalent  to  an  admisdon  of  their 
trnthfolness.  (S.  D.)  919. 

Admissions  by  the  section  foreman  of  a  rail- 
road as  to  place  where  fire  started,  made  day 
after  the  fire,  are  Inadmlairible  to  Und  company. 

(S.  D.)  226. 

In  action  on  accident  policy,  statement  by  In- 
jured, immediately  after  fall,  that  he  was  badly 
tinrt.  is  admissible.   (Wis.)  366. 

In  action  for  personal  Injuries,  con^afnt 
made  plalntiif  to  Us  physldan  as  to  the  place 
of  Injur  is  admlsidhle.  (lowiO  867. 

Opinion  eridenoe. 

An  agent  who  makes  contract  for  corporation 
may  testify  as  to  animus  of  COTporation  in  mak- 
ioS  It.    (Iowa)  959. 

A  witness  cannot  testify  as  to  his  impres- 
sions, unless  as  a  matter  of  recollection.  (Iflnn.) 
ST. 

Statement  of  a  conclnaion  is  not  prejodldal 
if  immediately  followed  by  statemoit  of 
grounds.  (Iowa)  968. 

In  action  against  street  railway  for  Injuries 
from  vicious  horse,  one  driving  hone  after  ac- 
cident may  sire  opinion  as  to  whether  horse 
was  safe.    (Mich.)  126. 

A  witness  cannot  state  how  the  talk  and 
appearance  of  a  person,  upon  any  occasion,  af- 
fected others  than  hims^f.  (S.  D.)  919. 

Questions  to  a  witness  asking  him  to  describe 
his  condition  when  he  signed  a  certain  instru- 
ment do  not  call  for  his  oirinton.  (Iowa)  426. 

To  permit  an  espert  to  testify  that  an  aefi 
forbidden  by  statnte  li  negligent  la  harmless 

error.  (Wis.)  298. 

A*  witneas,  thon^  a  idirrielan,  tcatlfying  to 
fects  equally  obvions  to  others,  cannot  be  al- 
lowed to  testify  on  cross^xamination  as  an 
pert  (S.  D.)  918. 

The  opinion  of  a  medical  expert  may  be 
biiHcd  upon  bypotheticaJ  case  stated  to  the  nt- 
pert  In  court.  (Neb.)  767. 

In  an  action  for  damages  for  changing  grade 
of  street,  a  wltnesa  may  give  his  opinion  as  to 
the  cause  of  decrease  in  value  of  property  af- 
fected.   (Neb.)  762. 

A  derk  who  examines  bills  of  goods  bought, 
and  knows  tlieir  coat,  is  competent  to  give  his 
oi^nlon  as  to  their  vaJne.  (B.  D.)  019. 

It  Is  for  the  court  to  detmnine  whether  an 
opinion  aa  to  mental  capadty  of  a  testator  Is 
baaed  on  raasonaUe  grounds.    (Mich.)  106. 


In  action  for  injuries  throurii  defoidant'e 
negligence  in  falling  to  put  a  brakeman  on  ^ars 
when  making  a  flying  switch,  expert  evidence 
is  competent  to  show  that  in  such  case  the 
pnmer  position  of  the  brakeman  is  at  the 
brakes.    (A)wa)  602. 

Dooammts. 
In  action  for  breach  of  contract  of  sale,  a 

check  given  in  part  payment  at  time  of  con- 
tract, containing  a  memorandum  of  the  con- 
tract, and  made  in  presence  of  defendant.  Is 
competent.   (Neb.)  767. 

An  instniment  of  adoption  is  not  an  Instru- 
ment "affecting  real  estate,"  ao  that  the  rec- 
ord thereof  is  admlsmbie  in  evidence,  dowa) 
447. 

An  alleged  copy  of  a  certiorari  served  on  ad- 
verse party,  but  not  attested  by  any  public  offi- 
cer, is  not  admissible  in  evidence.    (iSIich.)  100. 

A  letter  received  by  mail,  ptirporting  to  be 
written  by  the  manager  of  a  corjioratlon  in  re- 
ply to  a  letter  addressed  to  the  corporation,  is 
admissible  without  proof  that  such  person  was 
the  manager.   (S.  D.)  1181. 

A  book  of  account  iv<verly  authenticated  is 
competent  to  establtah  a  daim  against  a  dece- 
dents estate.    (Iowa)  644. 

The  register  of  a  loan  agent  Is  not  admissfhie 
as  a  "txxA  of  account,"  where  it  la  not  ahown 
that  the  charges  ther^n  were  made  In  the  nsnal 
course  of  busmess.   (Iowa)  706. 

A  book  treating  of  appliances  for  starting 
trains,  which  does  not  give  the  pressure  applied 
to  brakes  or  character  of  the  grade,  is  not  ad- 
missible as  a  book  of  idenee.  (Iowa)  689. 

^irol  OTldenoo. 

AdmisdbUlty  of  parol  evidence  to  vary  terma 
of  contimct  for  sale  of  land.  (Wis.)  88. 

Parol  evidence  is  admissible  to  show  undw 
standing  of  parties  to  a  contract  as  to  its  con- 
struction, as  shown  by  thdr  conduct  and  ac- 
quiescence.   (Minn.)  220. 

Admissibility  of  parol  evldoiee  to  show  con- 
struction of  contract  by  parties.    (Mich.)  1^. 

Parol  evidence  is  inadmissible  to  connect  Af- 
ferent instrumenta  in  order  to  establish  a  writ- 
ten memorandnm,  under  the  statnte  of  frauds. 

CNeb.)  19. 

Where  plaintiff's  basis  and  meaanre  of  re- 
covery is  a  writtra  contract,  it  cannot  be  va- 
ried tqr  pand,  though  plalntlln  were  not  parties 
to  it  (ffinn.)  lOm. 

In  snit  hf  parents  to  cancel  deed  to  son,  parol 
evidence  Is  admissible  to  show  that  recited  con- 
sideration was  not  the  only  consideration. 
(WU.)  1117. 

Where  eithw  party  to  a  anlt  is  a  stranger 
to  the  written  agreement  in  eontrorersy,  parol 
evidence  is  admlsdble  to  varr  its  terms. 
(Uinn.)  816. 

Competency  of  parol  evidence  to  ezidain  omh 
tract  of  agency.   (S.  D.)  776. 

Where  the  purposes  of  a  receipt  are  expressed 
in  iocompleto  terms,  parol  evidence  Is  compe- 
tent to  explain  it   (8.  D.)  776. 

In  action  on  subscription  to  stock,  parol  evi- 
dence is  admissible  to  show  that  plalntifTs 
promise  to  make  a  certain  location  of  Its  Hne 
was  the  consideration  of  a  subseqnent  agree- 
ment making  snbKr^tlon  a  donation.  (Iowa) 
307. 

Pard  evidence  Is  admissible  to  show  that  the 
parties  to  a  written  lease  of  "four  aoes  ont 
of  lot  four"  had,  when  it  was  made,  agreed  on 
certain  boundaries  thereof.   (Neb.)  808. 

In  collateral  attack  on  a  judgment  authoris- 
ing an  administrator  to  aell,  evidence  ddiors  the 
record  la  comp^ent  to  show  a  pablication  of 
the  abdication  to  sell.  (NebJ  1031. 


Digitized  by 


Google 


1152 


Tattlmony  at  fbrmw  trtaL 

A  witaen  cannot  testis  u  to  the  tectlmonr 
of  BDothw  penon  on  a  former  trial.  (Uleh.) 
2S3. 

Experiments  made  to  verify  ttieoiy. 

Kridence  of  tests  made  b7  a  railroad  whether 
-a  train  could  have  bebP  ■topped  after  deceased 
could  have  been  seen  by  thn  angiDeer  is  com* 
petent   (Iowa)  680. 

£rldence  of  price. 

The  reports  In  the  Lire  Stock  Reriew  are  ad- 
nissibte  to  abow  the  price  current  for  stock  at 
girea  datea.    <Micfa.)  119. 

The  market  price  at  place  of  deUvery  of  goods 
aold  mar  be  shown  nr  eridence  ef  the  price 
•cnrrent  at  the  controlling  market.    (Mich.)  IIS. 

Matters  made  competent  by  that  of  ad- 
verse party. 

Where  defendant  haa  teetifled  to  a  parol 
agreement  as  to  matter  La  controTersr*  e  writ- 
ten agreem«it  afterwards  made  eontradictinx 
HDch  eridence  is  admlsalble  In  rebnttaL  (Iowa) 
427. 

Presumption  as  to  foreign  lav. 

l%ere  is  no  presumption  that  foreign  law  Is 
same  as  lex  fori  when  the  onlr  qoestion  Is  as 
to  legality  ef  emtract  ia  forom.  (Iowa)  850. 

WeigAit  and  snfflciency. 

The  party  on  whom  the  burden  reita  must  ee- 

tabtTsh  his  cause  of  action  by  a  fair  preponder- 
ance of  the  OTldence.    (Neb.)  836. 

The  Jury  need  not  accept  evidence  of  witness 
if  it  contained  improbabilities  or  contradlrtioDS, 
<Mimi.)  140. 

SafficIencT  of  evidence  to  show  that  deed  by 
married  woman  was  made  on  promise  br  gran- 
tee to  caned  notoi  of  ber  bosband.  (HIolj  827. 


BZOEPTIOMS,  BTLL  OF. 

There  Li  no  authority  for  a  bill  <tf  exc^ttims 

embodying  the  eridence  oo  bearing  for  remoral 
xi  county  officer.   (NeK)  301. 

A  county  jadge  cannot  sign  bill  prewerv- 
Ing  erklenee  heard  on  motion  to  dischafge  at- 
taefament    (Neb.)  161. 

On  appeal  from  racatlon  of  sperisl  rerdict 
and  grant  of  new  trial  for  Inconsffitpncy  of 
flndiufni  awellate  court  will  return  UU  for  cor- 
rection to  mclude  admlsdon  made  in  open 
court.   (Wis.)  1112. 

Application  for  mflndamus  to  compel  signing 
of  bill  in  foroclosure,  where  decree  was  ren- 
dered 14  months  before  jtidgm«tt  for  deficiency, 
la  too  late.    (Neb.)  18. 

When  the  clerk  of  the  court  has  recrired  and 
'filed  draft  of  proposed  bill,  he  moat  present  it 
to  the  Judge,  if  within  the  county)  If  no^  must 
forward  it  to  him.    (S.  D.)  1. 

The  clerk  cannot,  by  failure  to  preeent  bill 
to  the  judge,  nnr  the  iodgei  by  failure  to  eec> 
tie  tlu.'  BBtiie.  dforlre  parl^  of  nls  right  ^  set- 
tlement.   (3.  D.)  1. 

Statutory  provlsiotiH  ss  to  method  e(  settling 
lull  of  osccptioDs.    (H.  D.)  1. 

After  the  draft  of  bill  has  been  taken  from 
the  files  of  clerk  kir  his  coniient  br  attorney, 
■and  recdpt  glrm,  thcgr  are  stUI  In  poesenslon  of 
thscleA.  ?S.D.>1. 


BXEOUnOK. 

«aa  alsoh  "Attaehment;"  "ifiaemptioos;"  "Qw 
imhment" 


Against  railroad  propatr»  see  ''BaDroad  Oonn 
sanies. " 

Bdeof  homsiNd,  sea  *'HoncatBad.'* 

The  filing  of  a  transcript  of  a  Judgment  in 
another  county  with  the  clerk  of  a  court  dnes 
not  authorise  him  to  iaene  execution  thereon, 
(a  D.)  7a 

Validity  of  execution  sale  made  on  authority 
of  attorney  of  Judgment  creditor.    (Neb.)  529. 

The  right  of  a  person  faidriited  to  a  jedgment 
debtor  to  pay  the  amount  to  the  sheriff  iM  not 
affected  by  the  fact  that  such  debt  haa  been 

put  in  judgment    (8.  D.)  78. 

Money  received  by  sheriff  from  persons  in- 
debted to  Judgment  debtor  most  be  treated  by 
him  as  other  money  ooQected  on  hia  execution. 
(S.  D.)  78. 

A  sale  is  not  void  beeaoee  thm  Is  no  one 

present  but  the  sheriff  and  the  ezecathm  exed- 

itor.   (N.  D.)  780. 

A  sale  of  separate  parcds  In  a  lump  doee  not 
render  the  sale  reid.   (N.  DJ  789. 

Where  defendant  knows  of  sale,  and  haa  op- 
portenlty  to  redeem,  he  eanna>t  have  it  set  aside 
oecaose  of  inadequacy  of  price.    (S.  X>.)  7iS9. 

A  purchaser  of  mortgaged  proiierty  at  exeeu- 
tlon  sale  against  the  mortgagor  takes  It  die- 
charged  of  the  mortgage  Hen.  (Ndk)  1029. 


EXEOUTOBS  AND  ABMHOB- 
TBATOBS. 

See,  also,  "Wills." 

Powers  under  will,  see  'lowers.* 

A  petition  for  anxdntment  as  administrator 
most  show  Interest  In  the  eetate.    CUich.)  25. 

Where  an  exeevtoi's  bond  failed  to  Aew 
the  name  of  decedent,  bnt  the  oath  attached 
thereto  did.  and  the  Justification  by  the  eore* 
ties  followed  the  oath,  such  bond  aoffidently 
showed  in  whose  estate  it  waa  giren.  (lowi^ 
430. 

A  claim  barred  by  Umltatlons  is  not  a  ptora- 
ble  claim  against  an  estate^    <S9eb.)  746. 

An  order  of  the  supreme  oovrt  permitting  the 
ascertainment  In  tlie  district  court  of  amount 
of  provable  daima  against  an  estate  did  not 
uxcuse  the  filing  of  aueh  daima  in  the  county 
court  of  the  proper  county.    (Neb.)  74& 

The  liability  of  the  Mtate  of  a  deceased  stock- 
holder for  corporate  debts  la  not  a  claim  whkh 
can  be  preat-nted  to  the  probate  court  for  al- 

lowanca   (Miun.)  1065. 

Snffirlency  of  eridence  to  establish  daim 
against  decedent    (Minn.)  147. 

Heiis  wIm,  on  acoenntias  by  an  executor, 
hare  admitted  a  oartain  clumt  eannot  ooBtoM 

same  on  ai^ieal.  (Mich.)  1068. 

To  reader  purchaser  at  an  administmtor's 

sale,  who  refusea  to  take  titl^  liable  for  de- 
ficiency on  resale*  there  mnet  hare  been  a  een> 
tirmation  of  the  sale,  and  a  tHte  of  a  dead. 

(Mich.)  1080. 

AdaainlatraUon  granted  en  void  petitieB  ren- 
ders all  actv  1^  administrator  void.  indwUsc 
sale  of  decedent's  land.    (Mich.)  25. 

A  widow  Is  entitled  to  an  allowance,  though 
the  hnsband  haa  by  wiW  disposed  «f  all  bis  pra^ ' 
erty.  and  the  widow  has  aeoepted  Iln  pram* 

Bibiia.  (Neb.)  304. 

Actios  for  nee  and  octupatloB  against  Intes- 
tatp,  and  continued  aWBst  administrator— 
Qu<-stioaa  determhied.    (ifich.)  12a 

A  probate  judge  cnnnet  est  sdds  his  own 
dcrs  and  grant  rehesrinff.  (lOdh.)  10B7. 
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See,  bIm,  *^4)mMtead." 

Liabilitr  of  garniihee  for  failure  to  amwt,  see 

"GaroUhmenU" 
PropertT  pnrehaaed  wftb  pennon  numafp  Me 

What  property  exempt.  (Neb.)  290, 
Where  all  property  deacribed  on  iaTentory 
ftf  debtor  was  found  at  plaee  designated,  tbe 
inventorr  was  sufficient*  thoa<h  made  In  gen- 
eral tsms.   (Neb.)  200. 

A  writing  br  debtor  conraiting  to  aale  of 
Us  entire  stooc  of  goods,  proceeds  to  be 
plied  to  paying  ezecutions,  as  the  rights  of 
several  claimants  may  appear,  la  a  waiver  of 

exemptioDB.   (Mich.)  1040. 

F  AOTOBS  ANB  BBOKBBa 

See,  also,  "Principal  and  Agent." 

Agent  of  (me  harlav  option  to  hnj  or  Mil  land 
•n  making  sale  has  no  claim  for  servlees 
•g^M  the  glvor  of  the  option.    (Wis.)  48. 

In  order  to  recover  on  commission  on  a  eon< 
*   tract  to  sell  land  requiring  a  contract  to  be 
cooaammated  by  payment,  the  performance  of 
such  condition  must  be  shown.  (Minn.)  31S. 

Where  the  owner  of  property,  In  considera- 
tion of  a  broker's  advertising  It,  agreed  to  pay 
a  commission  In  case  of  sale  within  a  specified 
time,  on  any  disposition  of  the  prop^^  de- 
fendant was  liable  for  commission.  (Ui(^.) 
249. 

In  action  by  real-estate  brokers  to  recover 
comnrisslons,  a  verdict  of  a  jury,  supported  by 
competent  evidence,  given  under  proper  Instruc- 
tions, will  not  be  disturbed.   <Neb.)  881. 

TALSE  IMFBISONMENT. 

Where  Justice  nnlawfully  conttnues  crtDlca) 
case,  Inimsonment  aftw  auch  omtiananco  is 
Olegal.   (Wis.)  40. 

False  fireteiumk 

8m  **Fratidiilent  GonTeTancMh" 
Fellow  Servant. 

Sm  'Vaster  and  Servant." 

Fire  Insurance. 

Sm  'Inamuiee." 


FEXTUBB8. 

A  chattel  mort-fr&Re  by  a  tenant  tipoa  a  build- 
ing erected  by  him  apon  the  leased  premisen 
4oes  not  five  the  mortgagee  the  right  to  remove 
the  boilding  after  the  tenant's  right  of  nmoval 
bas  e^ired.  (Neb.)  99L 

Forealomix«. 

Of  ittedianie*s  lien,  see  "Mechanics'  Uena.** 
Of  mortgage,  see  "Mortgages." 

FoifiaitaTe 
Of  baO,  He  "BaSr 

FOEGERT. 

On  trial  for  forgery,  a  hotel  register  In  which 
detradant  had  written  liis  name  about  the  time 
9t  the  alleged  forg^  Is  competent.  (Iowa)  608. 
T.57».w.— 78 


On  trial  fbr  forglu  an  Indorsement,  a  witness 
who  has  seen  derendant  write  is  competent  to 
testify  whether  the  forged  indorsement  was  In 
defeodsjit's  handwriting.   (Iowa)  606. 

On  trial  for  forgery,  defendant's  signature  to 
an  application  for  cmtinoance  is  competent  aa 
a  stanuzA  of  comparlaoa.  (Iowa)  606. 


FEAUD. 

Sm,  abo,  Trandolent  GonveyBncea** 

Recovery  of  payment  procured  by  frand,  see 

"Payment" 

SitfBcien<7  of  evidence  to  show  note  procured 
diTon^  frandnluit  r^rsomiatloDa.  (U3nn.)  61. 


FBATTBS,  STATUTE  OF. 

Written  correepondence  of  the  parties  may 
constitute  the  written  memorandnm  required  by 
the  statute.    (Neb.)  19. 

Where  a  verbal  promlM  to  made,  on  snndent 
consideration,  to  answer  for  tike  debt  of  an- 
other, and  snbsegQently  a  memorandnm  is  ex- 
ecuted, soch  oontraet  to  witlumt  tlie  statate. 

(Neb.)  305. 

Where  parties  orally  agree  to  vacate  a  plat, 
and  r^lat  It,  which  is  done,  and  also  that  one 
of  them  shall  convey  a  portion  of  the  replatted 
premises,  an  action  for  damages  for  nonper- 
formance of  the  contract  cannot  be  maintained. 
(Minn.)  480. 

What  constitutes  part  performance.  (Mich.) 

iia 

An  oral  promise  by  one  who  holds  a  lien  on 
certain  stock  to  pay  another  lleoholder  tbe 
amonnt  of  hto  Hen  if  such  holder  will  surrender 
possession  Is  not  within  the  statute.  (Neti.) 

1012. 

One  desiring  flie  benefit  of  the  statute  must 
spedallr  plead  It    (Minn.)  80a 

FRATOULBNT  CONVEY- 
ANCES. 

See,  also.  "Assignment  for  Benefit  of  Oedit- 
ors;"  ^%hattel  Mortgages." 

When  creditors'  biU  Uw,  aee  "Grediton'  BiU." 

Instruction  as  to  conspiracy  to  defraud. 

(Wia)  967. 

What  oonBtituteB. 

Fraudulent  assignment  of  claim—- What  coo- 
Btitotes.  aowa)  689. 

Sufficiency  of  evidence  to  establish  fraud  In 
the  exscutimi  of  a  mortgago  on  a  atock  of  goods. 
(Mich.)  573. 

Bin  of  sale  of  atock  of  gooda—Wfaen  frauda- 
lent  as  to  creditors.  (Iowa)  608. 

Where  the  property  of  a  Jadgment  debtor  Is 
sold  under  mortgage  foreclosure  to  his  brother, 
who  pays  the  mortgage,  and  gives  the  debtor 
his  note  for  the  bidance^  tbe  conTeyanee  will  be 
set  aside  as  trandvlent   (Minn.)  fOS. 

The  assumption,  by  the  mortgane  of  an  In- 
solvent, of  the  amount  clalmea  oy  two  other 
creditors,  does  not  render  tbe  transaction  fraud- 
ulent  (Iowa)  864. 

The  giving  of  a  note  and  mortgage  by  an  in- 
solvent for  an  amonnt  greater  than  ue  real 
lebt  is  not  necessarily  a  fraud  on  his  other 

^editors.   (Iowa)  864. 

Payment  of  consideration  as  evidence  of  good 

faith,  and  sufficiency  of  evidence  to  overcome 
it,  are  questions  for  the  jury.  (Wis.)  9S7. 

A  bill  of  aal^  to  a  father,  of  chattels  valued 
at  f636,  in  oonatderatioB  of  pajmant  of  a  mort- 
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ffUft  thereon  for  $647,  and  the  sniTender  of  a 
claim  arainBt  the  son  for  $540,  ia  not  frand- 
nleat   (Iowa)  437. 

Sale  of  all  a  man's  proper^  when  largely  In 
debt  i*  a  badffe  of  fraud.  (Wis.)  967. 

The  fact  that  tKe  value  of  the  property 
mortgaged  b  largely  tn  excess  of  the  debt  se- 
cured will  not  render  the  mortgage  fraudulent 

as  to  creditor.   (Neb.)  1005. 

When  the  fact  that  bill  of  sale  was  not  ac- 
companied by  delivery  of  goods  does  not  raise 
presnmption  of  fraad.    (Mich.)  27. 

Preference  of  creditors. 

Where  proper^  is  conveyed  to  a  creditor 
and  others,  who  pay  part  of  the  agreed  price  in 
money,  it  will  be  set  aside,  if  grantees  knew  it 
was  to  give  a  preference  to  the  creditor. 
(Minn.)  223. 

To  the  creditor  of  an  insoWent  debtor,  secur- 
ing an  unlawful  preferencej^ill  be  set  aidde  at 
suit  of  assignee.    (Minn.)  223. 

Knowledge  of  grantee. 

In  an  action  to  set  a^de  a  conveyance,  it 
must  appear  that  purchaser  had  reasonable 
cause  to  oelieTe  the  grantor  Insolvent.  (Minn.) 
56. 

A  voluntary  conveyance  by  a  debtor  to  a  third 
person,  with  knowledge  of  debt,  in  considera- 
tion of  future  support,  Is  fraudulent  (Wis.) 
3d. 

Purchaser's  knowledge  of  seller's  Intent  to 
defraud  need  not  be  positive  information  or  no- 
tice of  such  act,  but  may  be  inferred.  (Wis.) 

JMJ7. 

One  who  purchases  all  the  property  of  a  debt- 
or Is  affected  with  notice  of  the  probable  effect 
thereof  upon  the  debtor's  creditors.   (N^.)  379. 

Rights  of  creditors. 

A  wife  who  haa  pnrdiased  property  on  er- 
ecution  anJnst  her  husband  may  attack  a  prior 
mortgage  ny  him  as  fraudulent.    (Mich.)  181. 

The  creditors  oi  a  diattd  mortgage  may 
test  the  validity  of  the  mortgage  by  the  garnish- 
ment of  an  agent  of  the  mwtgafee  In  posses- 
sion. (Iowa)  444. 

Ck>nveyance  cannot  be  attacked  by  creditor 
not  having  lien  by  contract  or  process.  (S.  D.) 
336. 

Property  coreied  by  chattel  mortgage,  giving 
the  mortgagor  possession  and  power  of  sale, 
cannot  be  reached  by  creditors  after  dellrery 
to  the  mortgagee.   (Neb.)  1005. 

On  a  Judgment  setting  aside  a  conveyance, 
the  defendant  may  be  charged  with  the  value  of 
the  use  of  the  property  and  damages  resulting 
therefrom.    (lUnnO  223. 

Where  a  grant  ia  made  to  one  person,  and  the 
consideration  paid  by  another,  the  creditors  of 
the  latter  are  entitled  to  share  eqaally  in  the 
trust  thereby  created  in  th^  favor.  (Wis.) 
1105. 

Evidenoe. 

Where  property  In  the  possession  of  M.  is 
taken  on  ezecntfon  against  F.,  declarations  of 
M.,  in  disparagement  of  his  title,  are  competent 
in  an  action  by  A.  to  recover  the  property; 
there  being  evidence  sliowing  a  eot^^racy  be- 
tween A.,  F..  and  M.  to  defraud  the  creditors 
of  F.    (Neb.)  836. 

Burden  of  proof. 

The  burden  rests  on  one  who  attacks  a  mort- 
gage of  stock  of  goods  as  frnndnlent  to  iirove 
fraud.   (Neb.)  555. 

^e  burden  Is  upon  a  wife  to  show  that  a 
conveyance  to  hpr  by  her  hnsband  wno  for  a 
valuable  consideration,  where  the  conveyance ' 
was  made  subHctiuent  to  the  accrual  of  claims 
ugaiiust  the  husband.   (Miun.j  1135.  i 


See,  also,  "Attachment;"  "Ezeeutioa;"  "Bxonp. 
tions." 

The  garnishee's  liability  to  a  creditor  of  the 
defendant  is  not  measured  by  his  liability  to 
the  principal  d^endant,  when  ne  holds  the  i^op- 
erty  nndw  a  fraudulent  transfer.  (Iowa)  444. 

Tliou^  a  garnishee  was  only  agent  of  the 
debtor's  mor^agee,  he  is  liable  to  garnishment 
where  the  mwtmge  was  executed  fraudulently, 
with  flie  knowledige  ot  the  mortgagee.  (Iowa) 
444. 

(Garnishee  acts  at  his  peril  In  paying  to  lus- 
tice  amount  dne  defendant  before  adjndicatimi, 
without  disclosing  whether  defendant  is  a  house- 
holder, entitled  to  amount,  as  wages  exempt 
from  garnishment.   (Mich.)  1050. 

An  affidavit  by  one  of  two  pWntifh  ia  not 
defective  for  stating  that  "plautUfs"  are  ap- 
prehensive of  loss  unless  a  writ  Issuer  (Mich.) 
1089. 

To  obtain  Jurisdiction  In  the  prindpal  case, 
the  praecipe  and  snmmons  need  not  ail^e  that 
defendant  Is  a  nonresident  or  a  foreini  cor- 
poration.  (Mich.)  1089. 

Gifts. 

Between  husband  and  wife,  see  "Husband  and 
Wife." 

O&Aim  JUBT. 

Indictment  founded  on  teatlmony  of  accused 

before  grand  Jury,  see  "Indictment  and  Id- 
formation." 

The  law  does  not  require  that  the  grand  joiy 
shall  be  anwrtloned  amonit  the  dUferent  wards 
and  towns  of  a  oennty.  (Minn.)  466. 


aUARAlTTT. 

See,  also.  'Trauds,  Statute  of;**  "Friadpal  and 

Surety.** 

One  who  guaranties  an  account  with  "C 
Bros."  is  not  bound  for  goods  fumidied  by  the 
"0.  Company."   (Neb.)  1015. 

Guardian  ad  litem. 

See  "Infancy." 


GUABDIAN  AND  WARD. 

See,  aleo,  "Infancy;"  Taxent  and  Child." 

Contingent  estates  hdd  by  minors  may  be 
sold    under    directiuis   of   chaneccT  court 

(Mich.)  255. 

Any  disposition  by  a  statutory  guardian  of 
his  ward's  property  in  violation  of  an  order  of 
the  court  la  unauthorized.   (Minn.)  1062. 

Where  a  guardian  dtspoeee  of  his  ward's 
property  in  violation  of  an  order  of  the  court, 
the  fact  that  the  court  allowed  the  guardian's 
account,  diar^ng  himself  with  the  proceeds  of 
the  sale,  is  not  a  confirmation  of  the  act  of  the 
guardian  tiie  court  not  knowing  that  he  bad 
disobeyed  its  orders.  (Minn.)  1062. 

Where  petition  for  the  appointment  of  guard- 
ian appears  In  the  record  of  a  cause,  and  the 
MLlenunr  entries  show  an  order  apimlntinx  tbe 
guardian,  the  presumption  Is  that  tax  order  of 
aivointment  waa  madie.  (Mich.)  580: 


HABEAfl  COBFUa 

On  return  to  the  writ  by  the  officer  faoldinf 
petitioner,  if  the  latter  fails  to  plead,  the  mm 
must  be  determined  on  the  return.  (Jdina.) 
206. 
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HIGHWAYS. 

DcfectlTe   itreetii.   aee   "Muoidpol  Owpora- 
tions." 

Sufficieocr  of  eTidence  to  ihow  «  conatltated 

highway,   aowa)  112S. 

In  order  to  establiah  existence  of  a  highway 
orer  priTate  property,  the  intent  to  dedicate 
mnst  oe  dearly  proTed.  (Neb.)  401. 

Board  of  BopervisorB  la  without  JnitadictiOD 
to  establish  highway  when  petition  does  not 
indicate  wbat  reUef  is  desired.   (Iowh)  866. 

An  informatloQ  for  drlring  a  ateam  engine 
over  a  bridge  without  the  ase  of  planks,  which 
fails  to  allege  own^ahip  in  defendant,  Is  de- 
f  ecUvft.  (lowiO  412. 

HOMBSTBAB. 

Rights  4^  diTorced  persons,  see  "Divorce." 

A  purchase,  by  the  head  of  a  family,  of  land 
for  a  home,  followed  by  the  building  of  a  house 
thereon,  and  occupancy  during  construction, 
<>ouRtitiitPs  a  homestead  before  completion.  (8. 
D.)  912. 

Where,  after  the  death  of  a  husband,  leaving 
a  wife  and  children,  the  wife  electing  to  retain 
the  homestead,  oae  of  the  children  dies,  and  his 
portion  descends  to  the  wife,  such  portion  may 
be  sold  on  execution  against  her.    (Iowa)  715. 

A  wife  does  not  abandon  her  rights  in  a 
homestead  by  remaining  away  front  her  hn>- 
band  three  years.    (N.  D.)  783. 

Where,  after  invalid  sale  of  homestead  under 
Jiortgage,  mortgagors  accepted  leases  from  pur- 
chase, invalidf^  of  sale  cannot  be  set  ap  by 
them,  aowa)  t»7. 

A  life  estate  in  a  homestead  may  he  mort- 
gaged by  the  snrvlror.  (Neb.)  167. 


HOMICIIBB. 

.  Where  there  was  no  evidence  tending  to  re- 
duce the  crime  of  murder  to  maaslaughter,  the 
court  did  not  err  in  decltning  to  charge  as  to 
the  different  degrees  of  muislaughter.  (Minn.) 
325. 

It  is  error  to  instruct  that  the  accused  is  re- 
paired to  justify  on  the  ground  of  Kclf-defense 
by  a  preponderance  of  the  evidence.   (Xeb.)  751. 

On  trial  for  murder  of  a  mother  and  daugh- 
ter, evidence  that  the  mother  was  killed  in  the 
house,  and  the  daughter  on  her  return  to  the 
hoQse,  would  warrant  a  finding  of  murder  of 
the  daughter  by  "lying  In  wait."  (Iowa)  414. 

Sufficiency  of  indictment  to  allege  injuries  in- 
flicted willfully,  feloniously,  deliberately,  and 
with  premeditation.    (Iowa)  414. 

Admissibility  of  evidence.   (Minn.)  325. 

On  trial  for  the  murder  of  a  girl  whose  body 
was  found  on  the  hed,  beside  her  murdoed 
mother,  the  state  couid  prove  the  condition  of 
the  mother's  body.   (Iowa)  414. 

The  dying  declarations  of  a  woman  upon 
whom  nn  atiortlon  had  been  committed  are  com- 
i>ctent.  though  the  husband  was  an  accomplice. 
(Minn.)  052,  1065. 

A  retinested  instruction  that  the  dechirations 
of  deceased  are  not  to  be  recdved  with  the  same 
rrrdit  an  though  she  had  testifipd  under  oath 
yvaa  properly  refused.   (Minn.)  652,  1065. 

On  trial  for  murder  in  the  first  degree,  defend- 
ant is  not  entitled  to  a  charge  as  to  the  law  of 
pardons  applicable  on  conviction.   (Iowa)  414. 

Where  defendant,  16  years  old,  was  found 

Snilty  of  murder,  and  hta  ponlshment  fixed  at 
eath,  it  will  not  be  changed  becaiue  of  bin  in- 


ferior mental  developmoit  and  jwertoDi  good 

character.    (Iowa)  414. 


HOBSB  AND  STBBBT  BAIL- 
BOADS. 

Mandamus  to  compel  stringing      goard  elec- 
tric wires,  see  "Mandamus.''^ 

Liability  of  street  railway  for  injuries  to  boys 
riding  on  ear  consent  of  motorman.  (Wis.) 
91. 

HUSBAND  AlTD  WIPE. 

See,  also,  "Divorce;"  "Homestead." 

A  wife's  propertT  is  not  liable  for  purchase 
by  husband  oi  unnecessary  article  for  family 
use  if  she  inrotested  against  purchase,  and  so 
notified  seller.   (Iowa)  871. 

Wife  is  not  liable  to  deficiency  judgment  ou 
foreclosore  of  mortgage  not  executed  on  ac- 
count of  her  separate  property.  (Wis.)  44. 

A  wife  is  liable  fbr  the  wrongful  acts  of  her 
husband  in  carrying  on  an  attachment  proceed- 
ing, where  she  consented  to  beinv  joined  as 
party  plaintiff  with  her  husband.   (Iowa)  5SS. 

Whether  a  contract  of  a  married  woman  was 
made  with  reference  to  her  separate  property, 
with  intent  to  bind  it,  is  a  question  of  fact 
(Neb.)  284. 

A  mortgage  executed  by  the  husband  alone 
is  void  as  to  exempt  property.    (Mich.)  181. 

A  married  woman  is  unable  to  make  a  con- 
tract except  as  her  disability  has  been  removed 

by  statute.   (Neb.)  284. 

A  contract  by  a  married  woman  in  reference 
to  her  separate  property,  or  upon  the  credit 
thereof,  and  with  intent  to  Und  it,  ii  valid. 
(Neb.)  2&L 

Where  a  husband,  with  the  consent  of  bis 
wife,  collected  the  rents  of  a  house  belonging 
to  the  wife,  and  used  the  money  as  his  own,  it 
constituted  a  gift  from  the  wife  to  the  husband. 

(Minn.)  453. 

An  antenuptial  agreement  cannot  be  disal- 
lowed on  a  finding  that  the  will  gave  a  legacy 
in  lieu  thereof.  (Sfich.)  1097. 


See 


Impaneling. 

"Grand  Jury;"  "Jury." 


Improvements. 

Pnblie,  no  "Mnnidpal  Ciorporationai*' 
INOBSX. 

The  crime  of  incest  was  punishable  under 
Pen.  Code.  {  259,  before  the  passage  of  Gen. 
Laws  1893,  c.  90.    (Minn.)  205/ 

INDEMNITY. 

On  recovery  on  lost  Instrument,  see  '*LoBt  In- 
■tmments." 

Conatruction  oi  contract  of  indemnity  against 
paramount  Hens  on  real  estate.    (Minn.)  1061. 

INDICTUBNT  ASTD  INFOBMA- 
TION. 

See,  also,  "Homidde;**  "Intoxicating  Uqnon." 

The  names  of  those  wttnesses  alone  must  be 
.  indorsed  on  the  indictmnit  who  were  eumlned 
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Aud  ga.v  DUterial  eridcnee  upon  the  diarse  al- 
leged in  the  Indictment    (Mim.)  466. 

It  is  not  a  defect  In  an  information  tiiat  it 
charges  tbe  offense  with  nnneeegiaiy  partic«lax- 

it7.   fNefo.)  626. 

T^iMi  a  penott,  to  tiie  Inreatigation  irf  some 
other  charge  bj  the  grand  jorr,  gBTS  erideoce 
Bsterial  on  the  diarge  for  which  bo  la  indicted, 
does  not  invalidate  the  Indictment,  nnleu  It 
appears  from  the  indoraement  on  tho  indict- 
ment that  it  waa  fonnd  on  his  erideaoe.  (hUon.) 
455. 

An  objection  not  made  to  the  Information  be> 
loT,  euuiot  ba  raiaed  on  appaaL  (Mlch^  109U. 

INFANOT. 

Bea,  alio,  "Qnaxdlan  and  Ward;*'  'Tarent  and 

ChUd." 

Capital  pnnlihment  of  minors,  see  "Homtdde.** 

Where  an  Infant,  on  oomlng  of  age,  dlaafflrmi 
contract  of  insnrancok  and  oSom  to  anrrender  '. 
the  policy,  he   can   recover   tlie  preminms.  i 
(Minn.)  d84.  | 

A  minor  may  avoid  personal  liability  on  a  I 
partnership  contract  without  disaffirming  the 
contract  of  partnMvhIp.   (Iowa)  650. 

Failure  to  appoint  guardian  ad  litem  before 
procesa  In  action  bj  infant  in  justice's  court 
does  not  defeat  jarisdiction,  where  defendant 
did  not  object,  and  guardian  was  snbsequeatly ' 
anpolnted.    (Mich.)  102. 

Appointment  of  guardian  ad  litem  for  Infant 
defendant,  on  application  of  jdalntiff,  considered 
to  comply  with  How.  8t  H  8132,  8188.  (Mich.) 
80^ 

Information. 
8ca  "ladietmant  and  Informatkm." 

IKJTTNOTtOir. 

Against  erroneous  taxation.  se«  "Taxation.*' 
Relief  against  judgment,  see  "Judgment" 

Where  the  nriling  stocli  and  personal  property 
<rf  a  railroad  are  mortgaged,  the  mortgagees  may 
have  an  Injunction  to  restralD  a  levy  on  sepa- 
rate parts  of  the  property.    (Minn.)  471. 

A  temporary  injunction  may  be  granted, 
though  a  permanent  Injunction  Is  not  prayed 
for  in  the  complaint    (Minn.)  206. 

The  court  may,  in  a  proper  case,  grant  a  tem- 
porary injunction,  mandatory  in  its  character, 
and  requiring  aome  aet  to  be  done.  (Minn.) 
471. 

It  is  in  the  discretion  of  the  conrt  to  continue 
an  injunction,  though  the  answer  flted  denies 
all  the  equities  of  the  complaint    (Minn.)  20S. 

On  bill  filed  to  restrain  a  sale  under  an  al- 
leged invalid  judgment,  the  court  may  inquire 
into  its  validity.    (Minn.)  20S. 

In  general,  on  a  full  and  positive  denial,  un- 
der oath,  of  Uw  equities  In  the  complaint,  a 
temporary  Injooetlon  will  be  dlaaolved.  (Minn.) 

92a 

Where  an  injunction  Is  not  the  only  relief 
■ought  and  there  Is  no  motion  to  dissolve,  at- 
toniey  a  f  eea  cannot  be  recovered  on  the  bond. 
(Iowa)  879. 

ZNBANITT. 

Limitation  of  action  for  apeuses  of  rapport, 

see  "Limitation  of  Actions." 
Opening  judgment  against  Insane  person,  see 

'•Judgment/* 
State  asylum's  charges  for  board,  limitation, 

■oa  "Limitetlon  of  Aetioiia." 


Procedure  tm  examlnatSon  of  person  alleged 

to  be  Insane.    (Minn.)  206. 

A  warrant  of  commitment  to  an  Insase  asy- 
lum, stating  that  a  person  ordered  committed 
was  found  insane  hy  probate  judge,  instead  of 
by  a  jury,  after  due  ezanunauon,  is  void. 
(Minn.)  206. 

On  arolicatlon  for  dlsdiorge  of  one  ad- 
judged jncompetant,  nodoa  mnat  be  givoi 
thongh  there  is  no  statutrar  movUon  Aerefmr. 
(Ml<£.)  1074. 

Gen.  lAwm  1893,  c.  6.  autbo^ng  the  commit- 
ment of  persons  to  insane  hospital,  is  invalid. 
(Minn.)  m 

A  failure  of  the  judge  to  enter  an  order  in 
the  journal  of  the  probate  court  as  required  by 
statute  does  not  invalidate  the  certificate  by 
which  the  insane  person  is  admitted  to  an  aar- 
lum.   (Mich.)  1106. 

In  an  action  against  an  insane  person's  rela- 
tives for  his  euiqiort,  tiie  county  need  not  show 
that  the  charges  were  fixed  by  the  state  aaylnm 
trustees  In  general  session.  (Mich.)  1081. 

The  anperint^dents  of  the  poor  can  sue  an 
insane  person's  r^ativee  diarged  with  his  si^ 
port  as  for  money  laid  out  and  enioidca. 
(Mich.)  1084. 

An  aiiditoi'a  petition  to  eoUeet  from  the  ee- 
tate  of  an  insane  persoo  same  paid  by  the  coun- 
ty for  hia  aiq^rt  need  not  allege  that  the 
county  lioard  attthorlaed  Um  to  sue.  (Iowa) 

Q:t4. 

A  solt  to  collect  from  the  estate  of  an  inaane 
person  sums  paid  by  the  county  for  hia  support 
w  prc^)^^  brought  in  the  name  of  the  oonnty. 

Cfrtiflcates  of  a  snperiotendent  of  a  state 
hospital  are  competent  evidence  against  an  in- 
sane person's  estate  as  to  the  amount  of  the 
cpunt^i^j^iymttit  for  radi  person's  support. 

No  notice  of  a  county  tmard's  action  In  direct- 
ing the  audltw  to  collect  from  the  estate  of  an 
insane  person  amounts  paid  by  connty  for  sup- 
port need  be  served  oo  tho  gnardlaa  of  the  In- 
sane person.  (Iowa)  634. 

INSOIiVXarCY. 

See,  also,  "Assignment  for  Benefit  of  Creat- 
ors:" •'SVaudurent  Convf^ances." 

Filing  a  petition  for  receiver  for  an  alleged 
insolvent  does  not  avoid  a  transfer  by  him  aft- 
er petition  and  before  hearing.    (Minn.)  56^ 

TIm  conrt  may  refuse  to  allow  a  dalm  of  a 

preferred  creditor  unless  he  restores  prefno- 
ttal  payment    (Minn.)  154. 

A  preferred  creditor  cannot,  Iv  tranaferrtng 
claim,  put  his  aseignee  in  any  better  position 
than  his  own.    (Minn.)  164. 

Where  receiver  of  Insolvent  bank  disallows 
claim,  the  court  appointing  blm  should  frame 
Isaue.  and  determine  Its  validity.    (Mich.)  12L 

AiBtruotionjk 

See  "Olmlnal  Law;"  'TWal." 

INSXTRANGB. 

Action  on  certificate^  aee  "Yenne  la  (BtH 
Cases." 

The  oontraot. 

That  on  accident  polky.  sent  by  mail,  does 
not  reach  deatinatiwi  till  after  oasared'a  death, 
does  not  prerut  nGorsrjr.    (Mick)  18^ 
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Assignment  of  policy. 

A  condition  1b  poller  on  mortgaged  property 
that  the  lou  U  first  payable  to  mortgagee  or 
aasigiu  Is  not  an  assignment  of  the  policy. 
(Wis.)  46. 

An  assignment  of  a  ptdlcr  must  be  with  the 
consent  in  the  Insnrer.    (NebJ  759. 

OaneeUation. 

A  policy  cannot  be  canoded,  for  failure  to 
par   premium,   vlthont   notice   to  insured. 

^chTao. 

AppUoatlon. 

The  acts  of  an  insnrance  company's  secretanr 
and  agent  in  making  falsa  statements  bi  appli- 
cation for  inaarancs  are  Unding  on  the  com- 
pany.   (Wis.)  38. 

CondltloiiB.- 

Insured  Is  charged  with  knowledge  of  condl- 
tk>DS  contained  in  the  policy.    (Mich.)  833. 

Under  condition  of  policy  that  It  mast  be  snr- 
rendered  after  dtffanlt  in  payment  of  premium 
to  entitle  holder  to  paid-op  policy,  an  action  to 
compel  issuance  of  paid-up  policy  will  not  lie 
after  default  where  no  autreiidsr  was  mada 
(Neb.)  567. 

Policy  containing  "clear  space  clause"  con- 
strued to  be  goTerned  by  previoas  understand- 
ing that  property  should  continno  In  certain  lo- 
cation,   imch.)  802. 

^Vlien  a  bnilding  is  unoccunried.   (Iowa)  626. 

A  provision  in  a  policy  that  mechanics  may  be 
employed  in  the  building,  r^lring  it.  does  not 
pefniit  the  building  to  be  unoccupied  during  the 

rei>airs.   (Iowa)  626. 

Sale  by  two  partners  to  other  partner  of  in- 
sured property  is  breach  of  condition  that  no 
change  shall  take  place  In  title  or  possession. 
(Iowa)  861. 

A  vendor  in  a  land  contract  under  which  the 
vendee  has  taken  possession  Is  not  such  an 
owner  as  will  support  a  policy  insuting  "his" 
dwelling  on  the  land.    (Mich.)  735. 

Waiver  of  condition  for  forfdture  for  non- 
payment of  assessments  —  What  oonstitntei. 

(Iowa)  623. 

Estoppel  of  insurer  to  daim  forfeiture  of 
policy  by  conduct  of  agent    (MIcA.)  184. 

A  company  that  issues  a  policy  with  notice 
that  the  insured  has  contracted  to  s^  Is  es- 
topped from  inaisting  that  the  policy  Is  void  for 
breach  of  condition  that  the  insured  Is  the  sole 
owner.    (Mich.)  735. 

Where  business  of  company's  agent  wss  to 
take  Insurance,  and  receive  pavment,  after  pay- 
ment made  he  could  not  waive  conditions  of 
policy.    (Wis.)  38. 

A  local  agent  cannot  orally  w^ve  the  standard 
condition  against  future  additional  Insurance. 
(Wis.)  347. 

Proofs  of  loss. 

Evidence  admissible  to  show  authority  of  ad- 
juster to  adjust  loss  for  insurer.    (Iowa)  422. 

A  company  that  has  exercised  the  right  given 
It  by  the  policy  to  examine  under  oath  the  as- 
sured as  to  matters  affecting  the  loss  cannot 
afterwards  claim  a  forfeiture,  on  the  ground 
that  up  to  the  examination  the  assured  had  not 
furnished  proofs  of  loss.    (S.  D.)  919. 

A  company  that  is  Informed  that  a  person  had 
assumed  to  act  as  its  agent,  and  that  such  -pa- 
mon  had  agreed  to  accept  an  examination  of  the 
assured  in  Ueu  of  proof  of  loss,  is  estopped  from 
afterwards  refusing  to  treat  such  examination 
as  a  proof  of  loss,  where  it  did  not  notify  the 
assured  that  such  person  was  not  its  agent 
.(S.  D.)  910. 


An  objection  to  the  sufficiency  of  proofs  of 
loss  on  a  vm^c  ground  is  a  waiver  ox  all  otbjr 
grounds.    (S.  D.)  819. 

Where  plainUff  was  warranted  In  (resuming 
tbat  an  adjuster  bad  authority  to  waive  proofs 
of  loss,  such  waiver  was  binding  on  the  insurer. 
(Iowa)  422. 

An  oral  waiver  of  proofs  of  loss  by  adjuster 
does  not  bind  company  when  policy  provides 
tiiat  its  conditions  can  be  waived  only  by  the 
secretary  in  writing.    (Iowa)  952. 

Letter  by  company  acknowledging  receipt  of 
notice  of  daim  of  loss,  and  stating  that  it  will 
receive  prompt  attention.  Is  not  waiver  of 
proofs  olT  loss.    (Iowa)  952. 

Letter  by  company,  in'  reply  to  policy  holder, 
sending  copy  of  the  policy,  and  stating  that  na 
proofii  at  ujBS  have  l>een  received,  does  not 
walTe  proofs  of  toss.    (Iowa)  952. 

Insnrance  agents. 

Where  a  person,  claiming  to  represent  a  com- 
pany, exannnes  the  assured,  ami  afterwards, 
in  reply  to  a  letter  from  the  assured  to  the  com- 
pany in  r^ard  to  the  examination,  writes  an 
answer  punorting  to  be  that  of  the  company, 
ttaere  is  evidence  snffident  to  supprnt  a  finding 
that  such  person  was  the  company's  agent.  (8. 
D.)  010. 

Aotlons  on  policy. 

Where  loss  is  first  payaUe  to  mortgagee,  ss 
his  interest  may  appear,  the  mortgagor  Is  nec- 
essary party  to  an  action  on  tte  policy.  (WU.) 

4a 

Where  declaration  connts  on  poli^  for  I 
poUcy  for  $1,800  Is  inadmissible.  (MidL) 

In  action  on  policy,  idaintlff  has  burden  of 
showing  that  defendant  kiww      mortgage  on 

the  property.    (Mich.)  833. 

The  burden  of  proving  that  an  Insurance  com- 
pany accepted  thepr^nium  sent  after  a  loss  is 

on  the  insured.    (Iowa)  597. 

A  onestiott  as  to  whethv  policy  was  canceled 
for  ratlure  to  pay  premium  Is  for  the  Jury. 

(Mich.)  aa 

Action  on  policy  —  Competency  of  evidence. 
(Iowa)  607. 

Accident  Insurance. 

A  grocer  occasionally  delivering  goods  la  not 
one  ''dellTerIng  goods  by  occupationT**  within  the 
meaning  ot  an  accident  policy.    (Wis.)  366. 

Right  to  recover  for  death  of  conductor, 
caused  by  leaving  moving  train,  such  risk  be- 
excepted  by  the  accident  policy.  (Mich.) 

Sufficiency  of  evidence  to  show  cause  of 
death  in  action  on  acddent  iwllcy.  (Mich.) 
160. 

Action,  on  accident  insurance  policy — Suffl- 
cien(7  of  evidence  of  physicians  to  show  that 
death  was  caused  by  fall.    (Wis.)  366. 

Hntnal  fire  oompHnies. 

A  bond  given  by  directors  of  manufacturers* 
mutaal  life  insurance  company,  to  constitute  a 
reserve  guaranty  fund,  Is  void.    (Mich.)  28. 

A  member  of  a  mutual  company  Is  bound  by 
the  acts  of  the  managers  In  changing  the  by- 
laws, though  he  had  no  notice  of  the  change, 
aowa)  612. 

The  exemption  of  the  private  property  of 
members  of  a  mutual  fire  company  from  cor- 
porate debts  does  not  apply  to  assessments  for 
losses.  (Iowa)  012. 

ICutual  benefit  Insnranoe. 

Sufficiency  of  notice  of  assessment  to  create 
fwfeiture  of  policy  tm  nonpayment  thereof, 
(tfinn.)  1068. 
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^wer  of  mutual  company. 

A  mutual  company  organized  under  Gen.  St. 
1878,  c.  74.  a  338^7,  bos  no  power  to  foanre 
jrrowinc  nain  of  <me  ol  tta  memiMn  against 
foss^liaU.  (Uiiu.)GS& 

BelDsnranoe. 

A  contract  of  reliunnince  tietweai  inanrance 
companies  is  for  their  benefit,  and  not  tliat 
of  the  poUcy  holders.   (Minn.)  314. 

On  reinsurance  with  an  agreement  to  pay 
loss,  the  insured  can  sue  each  of  the  insurers, 
though  he  can  have  but  one  satisfaction. 
(Minn.)  314. 

INTBKBST. 
See,  also,  "Usury.** 

Statutes   rMolating,   retroactlTe   effect,  see 
"Statute*^ 

In  an  action  for  damages  to  property  by  negli- 
gence, the  giving  of  interest  Is  In  the  discretion 
of  the  Jury.        D.)  484. 

Under  Act  July  1.  1887,  national  hanks  could 
collect  interest  at  the  rate  of  12  per  coit  per 
annum  in  the  absence  of  an  Bxuxem  contract 
in  writing  therefor.   (S.  D.)  499. 

From  February,  1881,  until  July  1,  1887,  it 
was  lawful  f(Nr  a  national  bank  in  certain  coun- 
ties to  contzaet  in  writinc  tta  any  rate  agreed 
OB  between  the  parties.  (S.  D.)  4W. 

A  territorial  law  which  provided  that  in  cer- 
tain counties  it  should  be  lawful  to  contract  for 
any  rate  agreed  on  between  the  parties  fixes  the 
"ratb*'  within  the  meaning  itf  Osr.  St.  U.  8. 
I  5197.  (S.  D.)  488. 

In  action  tot  bteacb  of  contract,  jnir  may 
allow  Intowt  from  date  of  suit.    (Wis.)  879. 

On  an  agreement  to  par  money  without  any 
time  specified,  it  is  payable  immediately,  and 
interest  runs  from  its  date.   (Minn.)  81&. 

iNToxxoATinro  uavoB& 

Iiicense. 

An  affidavit  of  tlie  publisher  of  a  newspaper 
that  a  notiee  of  an  application  for  license  was 
published  in  his  paper  Is  prima  facie  evidence 
of  the  publication.   (Neb.)  563. 

A  license  board  has  no  anthoritr  to  designate 
the  newspaper  In  which  the  pubucatiou  of  no- 
tices of  apjAieations  shall  b«  made.  (Neb.)  663. 

Whether  several  editions  of  a  daily  paper  are 
separate  and  distinct  publications  is  a  question 
ot  tact,  to  be  determined  by  license  board. 
(Neb.)  663. 

A  license  board,  on  the  hearing  of  a  remon- 
strance against  the  granting  of  a  license,  may 
compel  the  attendance  of  witnesses,  and  ccxnmft 
for  contempt  (Neb.)  663. 

A  permit  to  sell  Intoxieatlng  liquors  wlU  not 
j^tect  a  partner  of  the  permit  holder.  (Iowa) 

Liability  of  agent  of  brewing  company  re- 
tailing beer  to  the  payment  of  a  lleenae  tax. 

(Mich.)  1078. 

Criminal  proseoution. 

An  Indictment  which  charges  an  illegal  sale, 
without  stating  to  whom,  when,  and  where  the 
sale  was  made,  is  Insnffident.  (S.  D.)  491. 

On  a  prosecution  for  maintaining  a  liquor  nui- 
sance, ft  is  proper  to  ask  a  witness  whether, 
during  the  period  he  bought  of  defendant,  he 
bought  from  others.    (Iowa)  707. 

On  a  prosecution  for  maintaining  a  nnlsance, 
sales  by  a  clerk  may  be  shown.    (Iowa)  T07. 

On  a  prosecution  for  maintaining  a  liquor  nui- 
sance, it  is  proper  to  show  that  a  person  who 


frequented  defendant's  place  was  In  tbe  habit 
of  using  liquor  as  a  drinic   (Iowa)  707. 

Injunction  against  liquor  nuisance. 

Sufficiency  of  evidence  as  to  whether  a  per- 
son had  vi(Mated  an  injunction  against  a  sale  of 
^nora  In  bnUdluga  on  a  certain  lot.  (lowai 

Decree  restraining  certain  person  from  main- 
taining nuisance  on  certain  premises  does  not 
apply  to  anotlier  person.    (Iowa)  871. 

Aotiona  under  civil  damage  laws. 

An  amendment  during  the  introduction  of 
plalDtlfirs  evidence,  defining  the  manner  in  which 
she  had  been  injured  by  defendant's  vrrongfoi 
sale  to  her  husband,  is  pn^ieriy  allowed.  (lowai 
686. 

That  deceased,  in  his  lifetime,  accnmnlated 

Sroperty,  which  on  his  death  went  toplaintiirs, 
oes  not  mitigate  damages.    (Neh.)  406. 

The  fact,  in  an  action  nnder  the  civil  dam- 
age act,  that  plaintiff,  a  minor,  had  in  the  past 
B^ngKted^  himself,  does  not  ^edude  recovery. 

The  fact  that  a  saloon  keeper,  before  the 
sales  complained  of,  instructed  his  servants  not 
to  sell  to  deceased,  is  inadmissible  in  efvidence. 
(Neb.)  403. 

In  action  for  wrongful  sale  to  fdalntUTa  bus- 
band,  a  verdict  for  91,000  la  not  ezeesdve. 
where  tlie  husband  haa  been  reduced  trom  a 
prosperous  basiness  man  to  a  sot,  and  his  bnsi- 
oeas  mined.    (Iowa)  686. 

Joixuler. 
Of  causae,  see  "Action." 

Jdnt  Tenancy. 

See  '^lenanor  in  Common." 

JTTDOB. 

Authority  to  sign  bill  of  exceptions,  see  "Ex- 
ceptions, Bin  of." 

A  judge  of  the  supmne  ooart  upointed  to  a 
vacancy  in  1883  wUl  hold  until  tte  dection  la 

1889.   (S.  D.)  486.  « 

In  proceedings  to  remove  a  county  officer,  the 
fact  that  some  of  the  supervisors  who  tried  tlw 
-case  were  witnesses  does  not  invalidate  flie 
judgment    O^eb.)  891. 

Where  tlie  accused  makes  affidavit  as  to  the 
prejudice  of  the  presiding  judge,  the  latter  mast 
call  another  judge  to  preside  at  the  trial.  (S. 
D.)  490. 

An  affidavit  liy  the  accused  that  "I  have  rea- 
son to  believe,  and  do  believe  and  charge,  the 
truth  to  be  that  I  cannot  have  a  fair  tri.-il  t>e- 


fore  the  presiding  judga  reason  of  his  prt.-ju- 
dice,"  is  nriBdftSl  (8.  D.)  " 


.)48(k 


JUBOHJflNT. 

Against  putnenbipk  Tacatkm,  aee  *TBrtner 

ship." 

Appealable,  see  "^peaL" 

Decision  of  land  (MBCe  Witliout  Jutisfliction.  see 
"Public  Lands." 

Limitation  of  action  on,  see  'Umitation  of  Ac- 
tions." 

Bes  judicata,  see,  also,  "Frandnlent  Convey- 
ances." 

 on  second  appeal,  see  "Aiq>eal.'' 

By  default. 

A  default  will  be  set  aside  on  the  ground  th.it 
summons  was  not  swed,  where  defendant  sf; 
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states  In  Us  affldsTlt,  and  the  connter  affi- 
daTit  of  the  party  daimins  to  have  made  the 
service  does  not  state  where  cr  under  what  dr- 
cumatances  he  made  it    (Minn.)  1060. 

By  default  against  garnishee,  mar  he  opened 
if  she  was  insane  when  sommona  was  swved. 
(Wis.)  D4. 

SenditioQ  and  entry. 

Description  in  decree  of  land  **N*  SB*  SB* 
aS"  is  sufficient    (Iowa)  057. 

A  Judgment  entered  while  an  order  "that  all 
proceedings  he  stayed"  la  in  force  la  inagnlar. 
(8.  D.)  4§1. 

Bes  judicata. 

A  defs-ee  establishing  the  rl^t  of  snbeon- 
tractors  to  a  mechanic's  lien  is  not  na  judicata, 
as  against  the  owner,  in  a  salt  for  damages  iqt- 
«n  a  contract  rigned  by  the  anbcontractors  as 
sureties.    (Neb.)  761. 

Where  extrinsic  erldenee  is  Introdaced  to 
show  that  certain  issues  were  determined  in  a 
former  action,  it  must  appear  that  their  de- 
terminatiou  was  necessary.    (Mlun.)  027. 

A  Judgment  on  partition,  dividing  land,  which 
la  silent  as  to  any  compeaaatlon  to  be  paid  by 
one  party  to  the  other,  b  eondnalTa  that  no  in- 
equality exlsta.    (Micb.)  99. 

Sufficiency  of  evidence  to  show  that  matters 
In  issne  were  determined  in  aoothn  action  be- 
tween the  parties.    (Minn.)  927. 

A  plea  of  res  Judicata  must  allege  facts  which 
show  that  the  relation  of  the  plealder  to  the  for- 
mer action  was  such  as  to  make  the  jntonent 
flier^  conclorive  la  Ua  fovor.  (Neb.)  B28. 

A  defense  of  a  former  adjudication  in  a  fed- 
eral court  must  be  spedafiy  ideaded.  (Neb.) 
664. 

On  a  debt  is  conclusive  In  an  action  by  cred- 
itor to  set  aside  fraudulent  oonveruice  of  debt- 
or.   (Wis.)  89l 

Lien. 

A  transcript  of  a  Judgment  rendered  In  one 
county,  filed  with  the  clerk  of  the  court  of  an- 
other county,  is  a  lien  on  the  land  of  defendant 
In  the  county  where  filed.    ^.  D.)  7a 

Collateral  attack. 

A  judgment  authorizing  an  administrator  to 
sell  la  not  subject  to  collateral  attack,  where 
petition  was  duly  filed,  and  notice  of  applica- 
tion published.    (Neb.)  1031. 

Stockholders  cannot  defend  action  on  judg- 
ment against  corporation  on  ground  that  judg- 
nwit  waa  obtained  In  federal  court  by  one  to 
wbom  claim  waa  assigned  to  give  such  court 
JnTisdlction.    ^owa)  Kia 

A  judgment  of  a  federal  court  cannot  be  col- 
laterally attacked  In  tfie  state  in  which  It  was 
rendered.    (Minn.)  OBS. 

Satisfaotion. 

Ad  execution  sale  on  land  made  on  authority 
of  attorney  of  judgment  creditor  satisfies  the 
Judgment  (Neh.)  620. 

As  to  third  povons  without  notice,  the  entry 
of  the  satisfaction  of  a  Jadgment  was  a  aoa- 
penaion  of  the  lien.   (Iowa)  443. 

Bevlval. 

One  summoned  to  show  cause  why  a  dormant 
Judgment  should  not  be  rerlred  may  Interpose 
the  defense  that  the  judgment  ia  void.  (Neb.) 
766. 

Oiwning  and  vacating. 


On  motion  to  vacate  Judgment  by  default, 
defendant  must  file  an  answer  ahowlnv  merl- 
torioua  defense^  (Neb.)  880w 

Equitftble  relief. 

An  InjuDction  will  be  granted  to  restrain  a 
sale  under  an  Invalid  judgment.    (Minu.)  208. 

Bights  of  sureties  of  debt— EuJoiuiug  trana- 
fer  of  jadgment  after  payment   (Mich.)  671. 

JUDICIAIi  SAXiES. 

Of  ward's  land,  see  "Guardian  and  Ward.** 
On  foreclosure,  see  "Mortgages." 

It  is  in  discretion  of  court  to  order  resale 
where  property  brings  inadequate  price. 
(Uhm,)  21T. 

Jurisdiction. 

See  "Courts." 

Manner  of  raising  obJectlonB  to  Jnrladietiont 

see  "Pleading." 
Of  an>eal,  see  "AnieaL** 
Of  eauity,  see  **B<initT." 

JUBY. 

Province,  see  "Qui  Tarn  and  Penal  Actions." 

It  is  in  the  discretion  of  the  court  tu  refuse 
to  allow  questions  prdlmlnary  to  a  challenge 
to  be  put  to  one  called  as  a  junr  in  a  criminal 
ease.  (Minn.)  326. 

The  state  may  examine  a  Juror  In  a  murder 
trial  concerning  his  inejndlce  against  the  death 
penalty.  (Iowa)  414. 

Where  a  Jnrar  has  been  oamined  for  canse, 
and  passed,  it  Is  within  the  discretion  of  the 
court  to  permit  a  further  lamination.  (Iowa) 

417. 

Isaues  as  to  negligence  and  contribntoir  neg- 
ligence, and  the  proximate  cause  of  an  injary, 
ere  for  the  juir  wlwn  tbe  epldtnoa  la  conflict- 
ing. (Neb.)  767. 

The  parties  to  a  civil  action  may  omsent  to 
a  Jury  of  any  number.    (S.  D.)  047. 

One  charged  with  felony  cannot  waive  the 
ri^t  to  a  juiT  trial  of  teots  stated  in  plea  In 

bar.    (Neb.)  378. 

When  one  diarged  with  misdemeanor  reified 
to  question  whemer  he  wanted  a  jury,  tiiat 
court  could  do  as  it  choae,  as  be  would  make 
no  defense,  Jury  was  waived.  (Mich.)  lOOL 

JUSTICES  OF  THB  FEAOB. 

Acts  20th  Gen.  Assem.  e.  106.  does  not  Umit 
the  jurisdictloa  of  a  justioe  of  the  peace  in 
Pottawattamie  couuty.   (Iowa)  603. 

Estoppel  of  defendant  to  question  validity  of 
adjournment    (MichJ  12& 

A  justioe  Is  not  liable  for  damages  because 

of  the  rendition  of  a  judgment  afttf  the  pwlod 
allowed  by  taw,  no  further  m-oceedlngs  on  liis 
part  being  shown.   (Minn.)  324. 

Action  against  justice  for  treble  damages 
for  failure  to  give  to  plaintiflF  account  of  fees 
paid  IT  him;  propriety  of  amendment  to  com- 
I^aint  on  appeal  to  drenlt  eonrt  (Hleh.)  1098. 

Toft?iflfli 

See  "Equity." 

IiAimiiOBD  AND  TEZTANT. 

See,  also,  "Use  and  Occupation." 


A  district  court  cannot  vacate  a  Judgment  One  in  poasearion  of  land  of  another,  with 
at  a  subsequent  term  except  for  jgrounda  enn- :  the  latter's  knowledge,  wUl  be  preanmed  tn  pos- 
aerated  in  Code.  I  608.  (Neb.)  S8&.  session  by  the  owner's  pennladon.  <Neb.)  684. 
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SnSdeDCT  ot  «Tid«ice  to  wtablWi  tarreiidw 

of  lease.   (M^J  829. 

In  an  action  by  an  asslenee  of  a  leaae  to  re- 
cover damages  because  of  a  aabaequent  lease 
of  the  Hune  proiwrtr,  it  is  no  defense  that, 
when  Uie  asst^ee  took  the  assignment*  he 
knew  of  sndi  lease.  (Neb.)  808. 

Where  a  lessee  is  ezcladed  from  property 
leased,  the  measure  <rf  damages  is  the  Tslae  oi 
the  land  for  the  parpose  for  which  It  wss  leas- 
ed.  (Neb.)  396. 

A  lease  signed  by  the  leasee  only  is  ralid 
where  possesion  is  taken,  and  the  lessor  ao> 

ceptB  rent.    (Neb.)  990. 

In  action  for  rent,  the  burden  Is  on  tenant  to 
show  that  bnil^ng  injnred  by  fire  was  xmdered 
unfit  for  oeenpancy.    (Minn.)  157. 

Land  Office. 
JvisAetioo.  see  "PuWlc  Lands." 

Iieases. 

See  "LandlOTd  and  Tenant" 

XiegftdaBi 

Sea  "Will*" 

Iiovy. 

See  "Attachment;"  "Execntlon." 

T^THWi  ^  AND  SLiANDBB. 

In  action  for  lib^  where  defendant  relies  oo 
trvth  in  justification,  an  iostructiou  that  each 
separate  libelous  statement  must  he  proved  to  be 
trae»  and  that  the  jury  shall  find  for  plaindfE  if 
one  of  them  is  false,  is  snffident  QlfidL) 

It  Is  not  Ubdoas  to  pnUbA  an  eecoont  of  an 
assault  by  plaintiff,  stating  that  the  difficulty 
had  grown  out  of  a  dispute  over  a  sum  deducted 
from  a  bill  owing  by  plalntlif  s  firm  to  the  as- 
saulted person,  and  the  latter  had  characterized 
the  dedaetion  m  a  *^dirtr  Jew  trick."  (Mieh.) 
734. 

liloense. 
Of  Hqtur  traffie,  sea  "IntezieatiDg  iAqjaatn." 

IJENS. 

See,  alao,  "Mechanics'  UenB." 

Of  jadgment.  see  "JadsnwikL" 
Of  tax,  see  "Taxation.''^ 

Sufficiency  of  evidence  to  MtabHah  llireaher's 
Ben.    (N.  D.)  S7. 

Necesrity  and  snffidency  of  notice  of  dalm 
to  ft  thnAar's  Uen.    (N.  D.)  87. 

Apportionment  of  Hen  on  enCDreemmt  of  Joint 
bnilalac  contract  nnnecesiary.  (Minn.)  82. 

life  Insurance. 
Sm  'Tnwraiye.'* 

IJMITATIOV  OF  AOnONS. 

See,  also,  "Adverse  PossesEdon." 

An  action  to  fwredoee  a  tax  Uen  orast  be 
brou^t  within  fire  years  after  the  expiration 
of  the  time  of  red^nptlon.  (Neb.)  641. 

A  Btatnte  does  not  run  against  connterclidm 
for  breach  of  warranty  so  long  as  right  of  ac- 
tkm  for  iKlce  eontiaiies.    (Minn.)  211. 


Where  an  aotton  hresi^  on  a  jfldgmeat 
within  10  yean  from  its  rsndftloD.  it  may  bm 
oontinaed  affear  sxpimtien  of  snch  10  yeu^ 
(Minn.)  0S8. 

A  state  asylum's  chaives  for  board  ct  an  iit- 
Bane  person,  made  at  the  end  of  each  quarter, 

formed  a  continuoos,  open,  current  acoount. 
(Iowa)  634. 

A  claim  by  the  state  agalost  tlw  gnardisn  «# 
an  Insane  persm  for  his  expenses  is  tiarred  aft- 
er six  years.   (Mich.)  1103. 

Suit  cannot  be  twou^bt  to  canod  stock  and 
bends,  aa  frandtdently  issued,  more  tliaa  flvs 
years  after  plaintiffs  were  pot  on  inquiry  am 
to  such  issue.   (Iowa)  1121. 

Part  payment  by  grantee  of  mortgaged  laad. 
who  has  assnmcd  mortgage,  does  not  oar  ran- 
ning  of  statute  in  favor  of  mortgagor.  (Wis.) 
863. 

Letter  from  defendant  after  alleged  part  pay- 
ment, asking  for  statement  of  account  and 
stating  that  he  Iiad  paid  part  of  It,  is  admsdUo 
to  show  part  payment.    (Mich.)  10i». 

Where  a  school-district  order  was  not  paid  for 
want  of  funds,  and  on  the  same  day,  with  the 
consent  of  all  parties,  it  was  extended  foe  Its 
years,  "conditioned  that  interest  be  paid,"  the 
statute  did  net  run  until  after  five  years  frea 
date  of  order.   (S.  I>.)  6d 

The  fire-year  limitation  In  favor  of  a  tax 
title  anat  be  pleaded,    aowa)  90& 

Idqnidated  Damages. 
See  *l>aiBage«.*' 

Idqnor  BeUing. 

See  ''Intoxicating  Uqnors." 

IAS  PENDENS. 

On  bill  to  fca«clo8e  mortgage  as  modified  by 
a  snbsequmt  agreement,  a  Be  pendms  Is  cen- 
stmctive  notlee,  though  the  modi^ay  agree- 
ment is  oet  Bp  amendment  at  the  heutec 
of  the  agreement,  (MldL)  281. 

Sofflciency  of  evidence  to  ovwvome  Dresnin- 
tion  that  petition  la  equity  soit  described  iSm 
luid  embraced  in  the  decree.    (Iowa)  897. 

XiOcal  Option. 

See  "Intoxicating  Liquors." 

XiOGS  AND  ZiOOOmO. 

Bnforcement  of  Uen— Snlfieiency  <rf  deaeriih 
tion  of  prtqwrty  attached.    (Web.)  lOSL 

IjOST  znbxbxjkentb. 


On  recovery  on  lost  instrnment  In  . 
of  adverse  claimant,  defendant  is  entitled  ts 
indsmnity.    (Mich.)  183. 

When  a  nonne«otiable  order  has  been  mislaid, 
but  has  be&a  fully  idratified  In  the  recmd,  a 
Judgment  ordering  ita  payment  Is  snffident  u- 
thority  for  the  treasurer  so  to  da  (Iowa)  7BL 

lAnKtlo. 

See  '^bisanlty.'* 

Hftgjfltrate. 

See  "Justices  of  the  I'eaee." 


Digitized  by 


Google 


INDEX. 


KAUdous  raosBocmoH. 

XlTidenoft  of  want  of  probaU*  caw.  (Mlcb.) 
9a 

An  Inatraetlon  tlut  probaWe  canae  cannot  ex- 
ist when  good  faitb  ia  lacking  u  enoiAou 
there  twins  no  evldetiee  of  bad  fidth.  vUitt.) 
96. 

BCAUiRAOTEOB. 

A  physician,  in  determining  whether  patient 
reciuires  further  attention,  mnt  exerene  oi- 
dinaz7  caie,  and  hare  rogaTd  to  the  well-wt- 
tied  nflea  of  medical  icience.  (Iowa)  80S. 

SflANDAJCUB. 

Is  the  proper  remedy  of  one  elected  clerk  of 
tbe  drcmt  court  to  obtain  wMscaslon  ol  the 
pMpertr  of  the  office.  (Wis.)  296. 

IJes  on  rtlfttioQ  of  telegraph  companj  to  com- 
pel street-car  company  to  ober  oidmaDce  te> 
qiitriDfc  it  to  string  gaard  wires  at  crossiBVi 
with  relator's  wires.    (Wis.)  9T0. 

Where  findings  hr  drottft  oevt  te  4aea- 
tlons  of  fact  appear  correct  a  decree  wm  be 
entered  In  accordance  tiierewith.    (Midt)  lOil. 

To  oourtB  and  jn^oial  offieen. 
Will  not  lie  to  Tacate  oidw  for  eontea^ 

(Mich.)  190. 

Does  not  lie  to  vacate  order  snipeadlng  a^ 
tomaf  from  practlee.  (Mich.)  190. 

Will  not  lie  to  compel  the  drenlt  judge  to  va- 
cate an  teJonctioD  restraining  Btodtfaoldws 
from  holding  the  election  tmt  board  ^  direct- 
Ota.  (Mich.)  19& 

Will  not  He  to  compel  judge  to  racate  order 
rw^oblnff  aa  additional  appeal  bead.  CBIldi.) 

Will  not  lie  to  compel  judge  to  vacate  order 
diamisnng  appeal  from  prabate  court  after  rem- 
edy by  certiorari  has  been  lost.  (Mich.)  192. 

Will  not  He  to  vacate  order  for  Issuance  of 
motion  to  take  deposition.   (Mich.)  190. 

Wni  not  lie  to  compel  vacation  of  order  set- 
ting aside  Judgment  (Mich.)  189. 

Will  not  lie  to  compel  gnashing  of  writ  of  car- 
tiarail  to  review  proceedingi  in  U^ing  out  pri- 
vate road.  (Mich.)  189. 

Win  not  lie  to  compel  probate  judge  to  allow 
dalm  against  an  estate.  (Mldt)  169. 

Will  not  lie  to  compel  circuit  judge  to  sup- 
press deposition.   (Mich.)  159. 

Will  not  lie  to  review  am  order  appointing  re> 
edver  of  a  jadgmuit  debtor'*  pnverty.  (Biueh.) 
1^ 

Will  not  issne  to  compel  a  circuit  jodge  to 
vacate  an  wder  made  07  oonB«it  of  parties. 
(MIehJ  188. 

Win  not  He  against  probate  judge  to  compel 
the  apm^tnent  of  commissioners  la  dower. 
(M)ch.>  187. 

Will  not  lune  to  aoaipd  reeocder's  court  to 
grant  a  new  trial  in  a  criminal  case.  (UidiO 
187. 

To  town  clerk. 

Th«  board  of  a  joint  free  high  school  dtstrict 
may  bring  mandamua  against  town  derk  to 
coanpel  insertion  In  tax  roll  <tf  tax  tor  its  aop- 
port.  (Wis.)  368. 

To  county  ofScars. 

WIU  not  be  issmd  br  suprene  covt  to  oom- 
pel  county  treasurer  to  fundsh  tax  eertiflnate 
gratultoostr.  Ofich.)  19a 


Will  not  Ik  against  coonty  and  iter  to  oempel 
l^mat  of  eervteea  of  adiool  vliUDr.  (Mich.)- 

To  atata  oiBoara. 

Win  not  He  to  compd  secretary  of  state  to 
furnish  certified  copy  of  an  amendment  to  the 
oonatltatioD  wUeh  has  beoi  ad}itf fed  illecally 

adopted.   (Iowa)  410. 

On  petition  to  compel  attorney  general  to  pro- 
ceed against  Incnmmnt  of  state  office  from, 
which  he  has  been  removed,  the  ooart  wiH  not 
qneetien  tbe  faith  of  tbe  board  of  contnl  mak- 
ing the  removal.    (Mich.)  S3. 


Maaslaus^ter. 


See  "Hunidda'* 


MABBIAGXL 

See,  also.  "DiTovce.-"  **Homeetead^  *^asban4> 

and  Wife." 

Kan^  aotttoDMntB,  see  ^^Hasbaad  aad  Wife." 

When  a  woman,  at  time  of  Second  marriage, 
did  not  suppose  her  first  husband  was  dead  or 
divorced,  there  is  no  presumption  that,  after 
hia  death,  she  was  legally  married  to  second 
fansbaad.    (Iowa)  SSL 

^e  marriage  of  a  IS  year  old  bor*  without 
consent  of  his  parents,  Is  voidable  only.  (Wla.)- 
90. 

HASTEB  AKB  SEBVANT. 
See,  alee,  "Prindpal  and  Agsat." 

SufBciency  of  evidoiee  to  eetablish  rdatlon. 
(Wis.)  1110. 

Construction  of  contract  of  employment— Dl- 
tiirion  of  profits.    (Minn.)  SB. 

If  a  volunteer,  assisting  employes  of  defend- 
ant, has  placed  himself  in  daitger  through  hls- 
own  negligence,  and  the  servants  tell  to  Mer- 
dse  reasonable  care  to  protect  him,  the  defend- 
ant wiU  be  liable.  (Minn.)  4fi9. 

Negligence  of  maater. 

Action  for  injury  to  railroad  emidoye— Suffi- 
ciency of  evidence  to  sunnrt  a  verdict  for 
plaintlfr.   (Iowa)  694. 

A  declaration  alleging  nmther  exerdse  of  due- 
care  on  plaintiff's  part,  nor  Degligence  on  [lart 
of  defendant,  is  defective.    (MichO  10^ 

Burden  of  proof  in  action  for  Injury  to  em- 
ploye.  (3.  D.rZOO. 

 Defective  appliances. 

Employes  riding  in  devator,  to  go  to  their 
work  in  upper  story  of  bidlding,  are  not  pas- 
sengers, and  defendant  doea  not  owe  them  like- 
degree  of  care  required  of  a  carrier.  (Mlnn.)- 
102. 

The  fact  that  an  emiAoyet  had  contracted' 
with  another  for  furnishing  machiuery  for  re- 
pairing win  not  relieve  him  of  Hablli^  for  In- 
jury to  his  servant,  caused  by  a  break  of  tae- 
nia chinery,  where  he  was  present  giving  direc- 
tions.  (Iowa)  &93. 

Where  defendant  had  In  his  employ  men  a- 
dudvdy  for  erecting  scaffolding,  as  necessarr 
f«r  defendant's  general  workmen,  It  will  be- 
presumed  that  the  staging  need  by  auch  wwk- 
men  was  erected  by  defendant's  orders. 
(Minn.)  322. 

Sufficiency  of  evidence  to  show  death  of  em- 
ploye, caused  by  defective  appliaiices  of  frel^t 
devator,  considwd.  (Wis.)  29a 

Where  biakeman  was  killed  hr  dafeotlve 
brake,  it  la  for  the  jury  to  detmnme  wUetner 
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defect  existed  whai  the  car  paued  the  last  in- 
Kpeetlcm  station,  and  whether  it  conld  have  been 
discovered  on  inspectioii.    (Hlnn.)  60. 

Sufficiency  of  evidence  to  shew  that  ear  was 
uegliireDtlv  loaded,  therubr  lojurinc  plaintiff. 

<Mich.)  32. 

Sufficiency  of  erideaee  to  show  that  aftpHanct 

was  defective.    (Mich.)  SI. 

Negligenoe  of  vice  principals  and  Al- 
low servants. 

Injarv  to  servant  by  negligence  of  vice  prin- 
cipal.  (Mich.)  251. 

A  general  saperlntendent  does  not  become  a 
fdlow  servant  of  one  in  diarge  of  a  machine 
by  helping  with  it.  (BUch.)  251. 

A  section  hand  has  no  remedy  against  a  rail- 
road for  injuries  caused  by  the  oegligence  of  a 
fellow  section  hand.  (Mich.)  116. 

Suffidency  of  evidence  to  show  that  injury 
complained  of  was  caused  by  negligence  of  fel- 
low servant.  (S.  D.)  200. 

Hen  employed  eicclaaiTelT  to  erect  stagings 
are  not  feilow  servants  with  workmen  who  use 
snch  stagings  to  perform  Hkdr  labor.  (Iflnn.) 
S22. 

Where  the  negligence  alleged  is  that  of  the 
foreman,  and  there  is  no  evidence  thereof,  it 
la  error  to  snhmit  the  qnestion  of  his  negligence 
to  the  jnry.  aowa)  442. 

A  fireman  cannot  recover  for  negligence  of  a 
conductor.  hU  fellow  servant,  in  falUng  to  in- 
spect the  car.    (Mich.)  32. 

Assumption  of  risks. 

liaUlity  of  master  for  Injnry  to  servant— As- 
vnmptlon  of  risk.  (Iowa)  6ld. 

In  action  for  Injuries,  the  defense  of  assnmp- 
tkm  of  risk  most  be  pleaded.  (Iowa)  694. 

In  action  for  Injnrles,  the  fact  that  plaintiff 
knew  that  a  fireman  waa  acting  as  engineer, 
and  made  no  objections,  does  not  preclude  him 
from  recovery.   (Iowa)  6&4. 

A  boy  of  16,  having  operated  a  freight  ele- 
vator for  fonr  days,  cannot,  aa  a  matter  of  law, 
be  diarged  with  having  assumed  risk  conse- 
^s«nt  on  employer's  breach  of  statute.  (Wis.) 

Bvidence  as  to  assumption  of  risk  hf  miner 
who  was  familiar  with  premises  and  manner  of 
work  tti«reln.    (Iowa)  s88. 

'Contributory  negligence. 

What  constitutes  contributory  negligence  on 
the  part  of  an  injured  employe.   (Mich.)  172. 

Action  for  death  of  mining  employa  by  car 
running  into  oi>en  swltdi-^Bvidence  of  contrib- 
utory negligence.    (Iowa)  889. 

A  fireman  Injured  in  collision  was  not  guilty 
of  nefdigence  because  he  did  not  object  when 
conductor  ordered  train  to  move  out  on  main 
track,  though  he  knew  train  due  had  not  pass- 
ed,   aowa)  894. 

Correctness  of  Instmetion  aa  to  whether  per- 
son who  finds  himadf  snddenlr  exposed  to  great 
danger  ia  not  negligent,  thon^  he  does  not  act 
wlaely.    (Iowa)  wi.  i 

A  car  accountant  killed  by  contact  with  a 
switch,  while  hanging  on  a  side  ladder  of  a ' 
car,  waiting  f(w  it  to  stop,  is  guilty  of  negli- 1 
genoe.    (Iowa)  896.  I 

Evidence  bearing  oo  negligence  of  em^oye 
of  railroad  in  wallong  on  tradi  in  Tard  without 
looking  back  conridered.  (Wis.)  856. 

Snffidency  of  special  findings  to  show  that 
plaintiff's  intestate  was  negligent  In  making 
co^tog^  though  ^^^^  Twdlct  waa  for  de- 


A  switchman  who  goes  between  ears  to  make 
coupling  when  he  knows  ther  sre  moving  dan- 
geronsly  fast  is  negligent,  (wis.) 

MeaBure  of  Damages. 
See  "Damages." 

2CB0HAin08>  UENS. 

For  what  obtained. 

A  lien  for  materials  will  attach,  thougli  the 
materials  were  furnished  at  a  ^ace  other  thaa 
that  on  which  the  boUdlng  waa  constmeted. 

(Neb.)  519. 

Where  repairs  are  made  under  different  or- 
ders, a  lien  will  be  secured  only  for  those  items 
which  are  within  90  days  uf  the  filing.  Uowa) 
648. 

The  lien  of  material  men  for  material  far- 
nlshed  under  an  agreement  with  the  contractor 
extends  to  such  materials  only  as  are  used  In 
the  boUding.  (Neb.)  7Sa 

Who  may  claim. 

One  who  leta  his  team  and  teamsters  to  a 
subcontractor  building  a  railway  is  entitled  to 
a  lim.   (Minn.)  792. 

A  snbcontractor  is  not  entitled  to  a  lien  for 
materials  where  the  iwyments  made  by  the 
owner  and  prior  liens  are  as  ^eat  as  the  con- 
tract inice.  (Iowa)  434. 

Frooeedings  to  perfiBOt. 

Sufficiency  of  description  <tf  prDMrty  against 
which  a  lien  li  songht  (Neb.)  5X4. 

Service  of  notice  of  filing  statemmt  on  attor 
n^  intrusted  by  one  with  the  adjoatment  of 
the  claims  of  the  contractors  is  service  on  an 
"agent"  of  the  owndr.   (Iowa)  434. 

Srarice  of  notice  on  the  agent  of  the  owner 
addressed  to  the  ownw  is  sufficient.  (Iowa) 
4ZL 

Failure  to  state  In  a  verified  aoconnt  of 
items,  or  in  the  affidavit  attached  thowto,  the 
owner  of  the  land,  or  that  the  contract  wa." 
made  with  the  owner,  Is  not  fatal.  (Neb.)  1002. 

Whether  a  verified  account  of  items  is  suffi- 
cient to  entitle  It  to  be  asserted  as  a  lien  U  a 
qnestion  of  law.    (Neb.)  1002. 

One  who,  in  pursuance  of  a  contract  with  the 
owner  of  two  separate  lots,  furnished  him  with 
material  for  the  erection  of  three  houses  there- 
on, may  enforce  a  single  lim  against  all  the 
houses.    (Neb.)  1002. 

Priorities. 
Knowledge  of  the  mortgagee  that  the  mort- 

Sgor  intenda  to  build  upon  the  lot  wOl  not  de- 
it  the  priority  of  the  mortgage  orer  a  me- 
chanic's lien  for  material  subsequently  furnish- 
ed.  (Neb.)  514, 

A  right  to  a  lien  as  agatnat  an  Incumtmincer 
Is  not  defeated  because  the  statMneut  waa  not 
Just  and  correct.  (Iowa)  648. 

When  medutnicPs  lien  is  anperliH'  to  the  Ilea 
of  a  mortgage.  (Neb.)  664. 

When  mortgage  ia  priw  to  nechanlea'  Ueiu. 
(Iowa)  717. 

A  material  man's  lien  is  prior  to  an  existing 
incumbrance  only  when  the  building  waa  «ect< 
ed  wholly  after  the  incumbrance  attached.  (N. 

D.)  3J3 

Lien  is  iRior  to  *'»<«tf*'|r  incumbrance  only 
when  lienor  can  have  bmldlnc  atiA  and  re- 
moved without  invading  righto  of  incnmbrui- 
eer.   (N,  D.)  343. 

Are  superior  to  the  vendor's  lien  where  the 
contract  of  sale  is  of  a  character  to  require  toe 
eonatractlon  of  the  building.  (NdiJ  8BS. 
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WaiT«r. 

A  wairer  «  mechanic^*  Urn  will  not  be  in- 
ferred from  the  takinr  of  coUatend  Mcority 

from  another.   (Neb.)  664. 

Snforoement. 

Bill  to  enforce  Is  not  demurrable  for  failure 
to  show  ^t  defendant  was  given  opportunity 
to  par  the  debt,  It  having  known  of  the  filing 
of  the  lien.    (Mich.)  817. 

Bill  to  enforce  lien— Snffidency  of  general  al- 
legationa  aa  to  the  intereati  of  oertua  defend- 
ants.   (Mich.)  817. 

Wheflier  a  claimant  has  performed  nch  acts 
and  in  audi  a  manner  aa  will  entitle  bim  to  a 
ilecree  eatabllshing  a  lien  ii  a  mixed  queatton  of 
law  and  fact.    OHeb^  1002. 

Mental  Angnlrti. 

See  ''Damage*." 

Merger. 

See  "Mortgages." 

Uliior. 

See  "Adoption;"  ''Onardian  and  Ward;"  "In- 
fiincy;"  "Parent  and  OhUd." 

MOBTGAOBS. 

See.  aleo.  "Acknowledgment;"  "Ohattd  Mort- 
gagea*'' 

Uabilltr  of  mortgagee  for  nuisance,  aea  "Nui- 
sance." , 

Of  homestead,  see  "Homeatead." 

Prioritr  of  mechanic'a  lien,  see  "Mechanics' 
Lleni." 

Given  to  BPcure  advance!  to  be  made— Oon- 
atmction.  (MidL)  201. 

A  mortngo  to  eecnre  all  Indorsementa  here- 
tofore or  hereafter  made  doea  not  secure  the 
liability  arising  from  payment  hj  the  mcntga- 
gee  of  an  ontatandvog  note  not  Indorsed. 
(Mtch.)  261. 

A  mortgage  to  secure  against  liability  on  in- 
dorsements is  not  extinguished  because  the 
mortgasor  executes  a  note  for  all  notes  in- 
doned  by  mortgagee,  where  such  note  is  In- 
dorsed by  mortgagee,  and  used  In  taking  up  the 
other  notes.   (Mich.)  261. 

A  mortgage  on  cropsi  with  covenant  that  It 
ia  to  be  a  Hen  on  the  land,  construed  not  to  be 
mortgage  <m  land.  (N.  D.)  846. 

Snffidencr  of  evidence  as  to  fraudulent  In- 
sertioD  of  part  of  property  mortgaged.  (Iowa) 
901. 

Beoordlng. 

A  mortgage  on  stauding  timber  Is  on  an  in- 
terest in  land,  and  the  filing  of  It  as  a  chattel 
mortgage  is  not  notice  to  subseQuent  purchaser. 

(Mi<£.}  98. 

Assignments. 

An  assignee  of  a  purchase-money  mortgage, 
with  notice  of  a  guaranty  made  by  his  assignor, 
takes  it  subject  to  such  guaranty.    (Mich.)  808. 

Equitable  assignment— Subrogation.  (Minn.) 
1063. 

Merger. 

Merger  on  pordiaser  of  mortgagoi'a  Interest 

«B  execntiOQ  sale.  (Mich.)  281. 

Payment. 

Evidence  l>earing  on  question  of  payment  oon- 
aidered.    (Minn.)  14a 


Sufficiency  of  evidence  to  establish  paynmit 
and  release  of  mortgageh  (Midi.)  1079. 

Foreclosure. 

Where  mortgagor  has  no  title  to  any  part  of 
landt  rule  requiring  murtgagee  to  flrat  exhaust 
land  still  owned  by  mortgagor,  before  rennting 
to  part  which  morteagor  baa  sold,  hai  no  ap- 
plication.   (Iowa)  051. 

An  allegation  that  plaintiff  is  the  owner  of 
notes  secured  by  mortgage  aa^gned  to  him 
auffidoitly  shows  title  In  tlie  notes  and  mort- 
gage. (N:  D.)  606. 

An  averment  that  no  other  foreclosure  prn- 
ceediagB  had  been  begun  than  proceedings  to 
force-lose  by  advertisement,  which  had  been  en- 
joiued,  is  insufficient,  aa  not  showing  that  no 
other  proceerllngs  have  been  had  as  required  by 
statute.    (N.  D.)  505. 

Where  on  foreclosure  it  appears  that  defend- 
ant has  no  defense  which  he  can  set  up  agniiiflt 
the  oriKinal  mortgagee,  whether  complainniit  in 
a  bona  fide  purchaser  or  not  is  immatorial. 
(Mich.)  1083. 

An  error  as  to  the  block  in  describing  land  in 
action  to  foreclose  is  no  ground  for  setting  aside 
the  decree,  where  the  property  Is  fully  identified 
otherwise.    (Mich.)  580. 

fVaud  In  the  foreclosure  of  a  mortfTRf^e 
against  infanta  cannot  be  inferred  from  the  fact 
that  the  guardian  appointed  for  them  was  a 
sister  of  complainants  and  stepmother  of  the  in- 
fants.   (Mich.)  580. 

The  obligation  of  a  grantee  of  mortga^red 
premises  to  pay  the  mortga^  is  not  merged  In 
a  foreclosure  proceeding,  where  no  attempt 
was  made  to  proceed  against  him.  (Minn.)  &~>.S. 
6.59. 

Where  a  mortgajree  forecloses,  and  in  his  iin- 
tice  claims  an  amount  greater  than  that  allowed 
by  terms  of  the  mortgage,  and  bids  In  the  land 
for  that  amount,  he  is  liable  for  the  excexn. 
(Minn.)  142. 

If  mortgagee,  throus^  mistake  in  couinutine 
Interest,  bids  premises  in  for  more  than  is  due 
and  they  are  worth,  he  will  not  be  compelled 
to  repay  auch  excessive  interest.    (Minn.)  132. 

Where  land  subject  to  two  mortgages  is  sold 
on  the  first,  the  lien  of  the  second  is  trausferreil 
to  any  surplus  arising  from  such  -sale.  (Minn.) 
142. 

 Sale. 

A  sale  of  land  on  foreclosure,  made  by  con- 
sent of  aU  parties,  under  an  order  of  a  superior 
court,  is  binding  on  all.  (Iowa)  712. 

A  sale  under  foreclosure  must  be  after  one 
year  from  the  date  when  the  costs  are  taxed, 
and  the  judgment  is  dated  and  ffied.  (Wis.) 
291. 

The  value  fixed  by  appraisers  for  sale  under 
execution  on  foreclosure  can  only  be  assailed 
for  fraud.    (Neb.)  538. 

A  foreclosure  sale  made  on  agreement  of  all 
parties  will  not  be  set  aside  on  motion  of  one 
on  the  ground  that  he  was  deterred  from  bid- 
ding hy  reason  of  an  erroneous  belief  that  the 
saie  was  Invalid.  (Iowa)  712. 

A  sale  will  not  be  set  aside  fbr  inadequacy 
of  price  two  years  after  date  thereof,  no  fraud 
being  shown.   (Wis.)  291. 

It  is  no  objection  to  the  confirmation  of  a 
sale  that  excessive  costs  have  been  taxed  in 
proceedings  incident  to  the  sale.    (Neb.)  894. 

The  mortgagor  cannot  object  to  the  confirma- 
tion of  the  sue  because  liens  and  incumbranoes 
are  not  deducted  in  making  the  appraisedient 

(Neb.)  994. 

A  mortsagee  Is  not  required  to  give  the  mort- 
gor  notice  of  the  issuance  of  the  ordw  of  sale, 
eb.)  994. 
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▲  newBpaptf  In  which  notice  of  sale  mtwt  be 
publUhed  need  not  have  a  genttBl  drcnlBtioii 
m  any  pCRtlon  of  the  codd^.    (Neb.>  994. 

fiedemption. 

An  appeal  in  a  niOTtsave  forcdosare  nU  de- 
Imta  the  wigbt  to  zadeam.    (Iowa)  ffiL 

Where  a  Jnnlor  Tedemptloner  Tedeema  from 

Benior  creditor,  who  h^  redeemed  from  die 
purchase  at  a  mortgage  eale,  the  redemption 
was  ralid,  tboagh  sach  MDior  creditor  had  no 
valid  lien.  (Minn.)  820. 

The  fact  that  a  purchaser  at  a  mortsase  sale 
was  ignorant,  when  the  propert;  was  redeemed 
by  a  judgment  i»«ditor,  of  irregularitiea  ren- 
dering the  lien  of  such  creditor  void,  will  not 
avail  against  the  rights  of  a  seoond  redemp- 
tioner.   (Minn.)  820. 

Certain  irregularities  In  the  entry  and  the 
transcripts  of  Jodgmmt  under  'vrtiim  redemp- 
tion was  made,  conaidacd,  and  bdd  not  to  In- 
velldate  the  llras  of  the  Judgment.  (Minn.) 

32a 

Power  of  sale. 

A  power  of  sale  is  not  tmalnated  1^  the 
death  of  the  mortgagor.  (S.  D.)  780. 

MUNIOTPAIi  COBFO&ATIONS. 

See.  also,  "Bridges:"  ''Counties;''  **Dialttage:" 
"Highwara^'  "PUts;"  "Schools  and  b3um1 
Districts.^' 

The  legislatare  has  power,  after  the  division 
of  a  town,  to  ^portion  among  its  parts  uncol- 
lected taxes  levied  beftm  the  division.  (Uinn.) 
609. 

The  fact  that  an  electric  li^t  company  b&a 
partly  complied  with  its  contract  to  fnnush  a 
city  with  lightB  does  not  prevoit  it  from  set- 
ting up  the  mvaiidity  of  the  emtKact  when  sued 
for  its  breach.  (Iowa)  6S8. 

Ordinance  requiring  an  electrlo  street-oar 
company  to  stnng  guard  wires  at  erosdnga 
with  other  lines  of  wire  ia  not  unreasoaaUe,  nor 
andoe  exerdse  ot  police  power.    (Wis.)  Vtv. 

Ordinance  requiring  street-car  company  to 
string  guard  wires  wnenever  it  shall  be  neces- 
sary to  cross  other  Unas  of  wire  is  not  retroac- 
tive.   (WI&)  97a 

An  ordinance  granting  a  franchise  to  occupy 
the  streets  with  poles  for  electric  li^ta  must 
be  submitted  to  a  vote  of  the  people.  (Iowa) 
680. 

The  cli?  of  St  Paul  has  no  authority  to 
grant  a  license  for  a  private  railroad  upon  or 
across  public  streets.    (Minn.)  1054. 

The  ezistenoe  of  an  ordinance  is  not  -neces- 
sary  to  give  a  citf  authority  to  require  of  con- 
tractors for  city  work  a  bond  to  pay  their 
material  men.    (Neb.)  S31. 

Offloers  and  agente. 

A  mayor  has  no  authority  to  deduot  a  aom  il- 
legally paid  an  alderman  from  tlie  amount  of 
a  warrant  to  which  tiie  alderman  is  lei^ilty 
antitied.  (Mich.) 

A  Muskegon  alderman  is  not  entitled  to  com- 
pensation for  BMTiees  on  tike  board  of  regis- 
tration.   (Mii^h.)  56D. 

A  town  treasurer  cannot  refuse  payment  of 
an  order  allowed  by  tlie  council,  and  signed  by 
ttie  recorder,  on  Uie  ground  that  the  counol 
had  no  xifi^t  to  incur  the  debt.  (Iowa)  715. 

TIm  act  creating  the  office  of  eonnselor  of  the , 
«ity  of  DMrolt  does  not  impUedlr  antfanrin  ills 
removal.  (Mich.) 

As,  In  cities  containing  10,000  .Inhabitants, 
the  tax  must  be  equalised  by  the  town  beard, 
the  appointment  of  a  clerk  by  such  board  ia  an* 
tfaiMiaed.   (Neb.)  S87. 


There  Is  no  inherent  power  in  the  coancil  of 
a  dtr  to  remove  for'Oaaae  an  azni^tive  offii-er 
of  tiie  dty.    (Mich.)  40& 

Liability  for  negUgenoe. 

A  dty  is  answerable  for  the  lack  of  ordinnrf 
eare,  and  is  held  to  the  same  rule  of  negligence 
which  is  fisacted  of  private  pwaoos.    (N.  D.V 

506. 

A  city  Is  not  liable  for  injuries  resoltlng  from 
a  horse  beooming  irlghtened  at  an  exoavatioD 
in  a  atreet  (Mleh.)  m 

Defective  streets. 

In  action  against  dty  for  injuries  from  defec- 
tive ddewallc,  question  of  defendant's  negligence 
Is  for  the  jury.    (Wis.)  93. 

In  action  for  injuries  from  defective  ride- 
walk,  plaintiff  Is  not  limited  to  exact  n>ecifioa- 
tlon  as  to  defect  contained  in  notice  of  injury. 
(Wis.)  08. 

Constructive  notice  of  defect  In  sidewalk. 
(Mich.)  125. 

Contributory  negligence  will  not  be  presumed 
from  knowledge  of  existence  of  defect  In  nde- 
walk.   (Mich.)  125. 

A  dty  ia  liable  for  Injuries  caused  by  a  ditch 
dug  across  a  public  street  by  its  workmen,  and 
left  unguarded.    (N.  D.)  506. 

A  person  cannot  recover  for  injuries  caused 
by  a  fall  on  an  icy  sidewalk  where  the  team- 
way  in  the  middle  of  the  atreet  was  safe. 
(Iowa)  696. 

In  action  for  injuries  caused  by  defeetlTe  ride- 
walk,  evidence  of  condition  of  neighboring  aide- 
walk  is  admisslbl*.    (Iowa)  867. 

Pablio  ImproTements. 

In  action  for  damages  for  changing  grade  of 
street,  evidence  as  to  the  general  tendency  of 
value  of  other  laud  in  the  vicinity  is  incompetent 
(Neb.)  752. 

Where  damages  awarded  for  ttw  constmetioa 
of  a  viaduct  are  grossly  inadequate  the  Judg- 
ment will  be  set  adde.    (Neb.)  287. 

Bight  to  damages  for  dwnge  (tf  grade  of 
street  where  damages  exceed  tlie  spcdal  benefit. 

(Neb.)  289. 

The  decision  of  the  common  council  as  to  the 
necessity  of  vridening  a  puMic  alley  is  eondndre. 

(Minn.)  928. 

It  will  be  presumed  that  commiasi<mera  ap- 
pointed under  a  city  charter  to  ascertain  tbe 
compensation  to  be  paid  for  private  property 
taken  for  opeidng  an  alley  are  fair  and  imoar- 
tial.  (Mhin.]im 

It  Is  no  objection  to  a  notice  of  a  meeting  of 
commissioners  to  determine  compensation  for 
property  to  lie  takra  for  an  alley  niat  the  name 
^ven  as  the  owner  of  plaintitTs  land  was  that 
of  her  ancestor,  through  whom  she  d«iveo  title. 
It  cleariy  aopearlng  aom  the  idat  tiiat  Mrt  of 
^untUrs  property  vna  to  be  takm.  (Uinn.) 

 Assessments. 

Assessment  of  damages  for  chance  in  grade 

of  Btraet— Setoff  of  beneOts.  ^ebj  752. 

When  pn^KTty  not  abutting  is  assessable  fer 
street  improvements.    (Mich.)  250. 

A  listing  of  the  sum  of  tile  charges  for  ride- 
walk  assessment  in  each  block  as  a  ungle  tax 
against  all  tiie  lots  is  aroneous,  and  the  sale 
thetreof  togetiur  as  listed  fa  vdd,  as  each  lot 
can  only  be  sold  by  itsdf  for  the  ox  against  It. 
(Iowa)  86a 

Tlie  action  of  dty  officer  in  making  an  asBeM- 
laant  -and  tin  assessmeut  will  not  be  reviewed 
in  absence  of  abuse  of  diaereUon.    (Mich.)  3S0. 
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Sonda. 

Bona  fide  pardiasera  of  munldpal  bond*  ue 
charged  with  knowledge  of  all  Uie  reattttemonts 
of  the  statute  under  which  the  bonda  wero  to- 
sued.   (N.  D.)  787. 

TToder  statute  antboriziiie  the  laaoe  of  bonds 
payable  in  not  lesa  than  10  years,  bonds  isaned 
puable  11  days  lesa  than  10  yean  are  T<d<L 
D.)  787. 

Actions. 

An  original  action  may  be  maintained  asafnst 
a  dt?  for  unllqnldatad  damacea  tur  taking  pn^ 
erty  toe  public  nae.  (Neb.)  754. 


Murder 


See  "Homldde.* 


Mutual  Benefit  Izumranoe. 

See  "Insurance." 

Mutual  Fire  Insuraiice  Com- 
paniee. 

See  *1nanrance." 

irBauoEiroB. 

See,  also,  "Death  by  Wrongful  Act.** 

Contributory  neeligence,  see  "Bridgea.*' 

'  of  serrant,  sec  "Master  and  Serrant." 

Defective  streets,  see  "Municipal  Corporationa." 
Injuries  to  pasBpngera.  see  "Carriers." 
Of  citlea,  see  "Muiddpal  Corporations." 
Of  master,  see  "Master  and  Servant." 
Of   railroad  company,   see  "Byroad  Oom- 
paniea." 

Suffideoc?  of  evidence  to  charge  a  company 
with  liability  for  injuries  caused  by  a  horse 
frightened  at  escaping  steam.    (,Neb.)  545. 

In  action  for  injuriea  stepping  into  burn- 
ing Bflhea  in  the  street,  wnere  it  is  shown  that 
some  one  had  been  depositing  ashes  for  a  long 

Serlod  at  that  spot,  a  witness  may  testify  that 
efendant  had  deposited  asbea  near  the  spot. 
(Neb.)  74» 

Where  a  person  drives  a  wagon  covered  with 
Bags,  as  an  advertising  medlnm,  through  the 
principal  streets  of  a  city,  be  is  liable  where  a 
nwae  of  ordinary  gentleness  runs  away  and  In- 
jures the  property  of  ita  owner.   (Minn.)  478. 

Injury  to  hone  en  street-proximate  cause. 
(Mich.)  117. 

Liability  of  owner  to  licensee  for  Injuriea 
from  dangerous  premiaea.   (HQnn.)  1132. 

In  en  action  for  personal  injuries,  evidence  of 
a  similar  acddent  is  Inadmissible.    (Iowa)  418. 

Where  there  wae  some  evidence  of  contribu- 
tory negligence,  it  was  error  not  to  instruct  the 
Jury  in  regard  thereto.  (BOnn.)  222. 

NEOOTIABLB  INSTBUMBNTS. 

Fayment  by  dieclu  aee  "Payment*' 

The  worda  "negotiable  witiwut  oflket,"  in 
note,  do  not  prvvent  offart  M  against  payee. 

(Iowa)  857. 

Where  mon^  is  advanced  on  a  note  on  an 
agreement  that  a  third  person  shall  sign  as 
surety,  and  the  note  is  returirad  to  the  mak«- 
to  procure  such  signature,  which  Is  done,  there 
is  a  consideration  to  support  the  surety's  nud^ 
taking.   (Minn.)  46S. 


A  note  given  for  the  privi 
ortide  which  any  one  may 
sideratlon.    (Neb.)  903. 


of  selling  an 
is  witbont  caa- 


A  note  redting  thtt  "we,  tiu  T.  Oa,  promise 
to  pay,"  etc,  and  rigned  by  each  of  defendants, 
as  president  and  secretapr,  is  the  personal  obli- 
gation of  defendants.    (Iowa)  630. 

Under  act  providing  for  half  holiday  on  Sat- 
urday, and  that  notes  pio^Ie  on  audi  day  shall 
be  payable  on  aueceeding  business  day,  notos 
matuiing  on  Sunday  ore  payable  on  Monday. 
(MIchOriOOS. 

Bona  fide  pnrehaBera. 

Suffidency  of  evidence  by  Indorsee  of  note  to 
show  that  he  took  the  same  In  good  faith. 
(Minn.)  tiL 

Where  the  answer  to  complaint  on  a  note  by 
an  Indorsee  sets  up  fraud,  which  is  establish- 
ed on  trial,  the  burden  Is  on  plaintiEf  to  abow 
that  he  took  the  note  without  notice.  (Minn.) 
61. 

In  an  action  on  a  note  by  an  indoraar,  the 
burden  of  proving  that  he  is  not  a  bona  fids 
holder  is  on  the  maker.    (Mich.)  266. 

Action  on  note— Snffldencr  of  evidence  to 
show  plaintiff  a  bona  fide  holder.  (Iowa)  687. 

One  taking  note  with  notice  of  eqnitiea  from 
one  without  such  notice  is  not  affected  by  sndi 
equlUes.    (Mich.)  80S. 

AotioDS  on. 

Introduction  by  plaintiff  of  note  in  eridenca' 
Is  sufficient  prima  ftede  proof  of  ownerahip. 

(Iowa)  865. 

In  action  on  dishonored  check,  where  defend- 
ant claims  that  payment  waa  atopped  because 
condition  was  not  fulfilled,  eTldence  Is  admla- 
dble  that  there  were  no  funds  to  meet  the 

check.    (Mich.)  1043. 

Where,  in  an  action  by  Indorsee  against  mak- 
er, the  maker  denies  indorsee's  ownashlp,  the 
indorsee  must  show  that  the  Indorsement  was 
that  of  the  payee.    (Neb.)  993. 

A  dedaratioD  in  an  action  on  a  note  by  the 
payee,  designating  bim  by  the  Initlala  used  fa 
the  note,  is  auffident.    (Mich.)  128. 

Action  by  indorsee  Dofeme  of  fraod.  (Iowa) 


KBWSPAFKWfl. 

On  appeal  from  designation  by  county  board 
of  offidal  newspaper,  admiasibili^  of  evidence 
must  be  det^mined  aa  in  ordlnaiy  actlona. 
(Iowa)  869. 

When  there  are  more  than  two  applications 
for  position  of  official  newspaper,  snpervisors 
can  consider  only  those  accompanied  by  certified 
statements.    (Iowa)  902. 

3EVBW  TRTATi. 

In  criminal  cases,  see  "Otimlnal  Law.** 

A  motion  on  the  grotind  of  improper  argument 
of  conimel  Is  addreaeed  to  the  discretion  of  the 
court.   (Wis.)  93. 

A  motion  In  the  language  of  the  statute  Is 
snffident.    (Neb.)  1010. 

A  motion  in  personal  Injury  case  alleglog 
that  the  verdict  is  contrary  to  the  law  and  the 
facts,  in  that  defendant's  negligence  was  the 
proximate  cause  of  the  injury,  and  there  was 
no  evidence  that  plaintifT  waa  guilty  of  any 
negligence^  is  snffident   (S.  D.)  1126. 

In  an  action  In  which  plaintifT  is  entitled  to 
actual  damages  only,  and  he  obtains  moru  or 
less  Uian  he  ought,  a  motion  for  new  trial  Is 
properly  nude,  on  the  gronnd  that  the  verdict 
was  not  justified  by  the  evidence.    (Minn.)  328. 

An  objection  to  a  motion  for  a  new  trial, 
made  on  the  minutes,  at  a  second  term,  after 
the  trial.  Is  waived,  when  not  made  until  after 
argumsnt  on  tlt«  meiits.    (Minn.)  828. 
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An  affidarlt  that  a  witoesa,  being  drunk, 
tcld  affiant  that  a  fellow  witnesa  was  paid  for 
teatifylng,  is  no  ground  for  new  trial.  (Iowa) 
480. 

That  a  Tcrdiet  was  a  compromise  of  conflict- 
^oplniona  is  no  gronnd  for  new  trial.  (Iowa) 

On  moHon  to  set  aalde  rerdict  Id  tort  as  in- 
adeqaate,  it  must  appear,  not  oolr  that  it  la  too 
small,  but  that  it  was  given  under  the  Influencu 
of  passion  or  prejudice.    (Minn.)  149. 

An  antllcation  for  a  new  trial  for  Inanfflclen- 
CT  of  evidence  is  addressed  to  the  discretion  of 
the  trial  court.   (S.  D.)  1126. 

Will  not  be  granted  for  newly^discOTered  evi- 
dence, showing  facts  already  established. 
(Minn.)  141. 

NewlfHiiscoTered  cnmnlatlTe  evidence  1b  no 
groood  fmr  new  trial,  dowa)  430,  58S,  872. 

Non  Oompos  Mantto. 

See  "InMUiltr." 

Notes. 

Bee  '^Negotiable  Instrnmenta.'* 

NOXIOB. 
Of  appeal,  see  "Appeal." 

Oonstmctive  notice  to  all  persons  of  the  rights 
of  the  grantee,  afforded  by  the  record  of  a 
mortgage,  Is  no  notice  of  the  mortgage  to  the 
inanzOT.    (Iowa)  682. 

STOVATIOK. 

What  constltatea.  (Mich.)  730. 

Where  a  policy  of  Insnrance  is  rdnsnred  with 
an  agreement  to  par  the  loss,  the  adoption  of 
the  agreement  by  the  Insured  doee  not  consti- 
tute novation.    (Minn.)  314. 

On  as8ignm«it  of  property  by  debtor  to  one 
who,  in  consideration  thereof,  agrees  to  pay 
his  debts,  the  creditors  mayjine  the  pnndiaser 
on  his  agreement  (MinnJ  67. 


Evidence    admissible    to    show  damages. 

(Minn.)  221. 

Snfficien<7  of  Reading  in  action  for  damagea. 

(Minn.)  221. 

A  mortgagee  in  possession  after  notice  Is  lia- 
ble for  the  continoance  of  a  nuisance  created 
by  the  mortgagor.    (Minn.)  308. 

OFFICE  AND  OFFIOEB. 

See,  also,  "Clerk  of  Conrt;"  "Judge:"  "Justices 
of  the  Peace;"  *'Receiven:"  "Sheriffs  and 
Constables." 

City  officers,  see  "Mnnldpal  (3orporations." 
Proceedings  to  remove  officer,  see  "Counties." 
Remedy  to  obtain  possession  of  office,  see  "Man- 
damus." 

Vacancy  in  an  elective  office,  to  be  filled  by 
appointment,  nndor  the  constitntitui,  occurs  by 
the  death  of  the  officer  elected  before  his  term 
begins.    (S.  D.)  405. 

A  former  Incumbent,  who  was  a  candidate  for 
re-dection,  is  not  a  de  fecto  officer  against  fala 
opiMuent,  declared  by  canvassing  board  duly 
elected.    (Wis.)  296. 

One  declared  elected  bv  canvassing  board, 
who  haa  received  Us  eotlbxte  and  qoallfied,  is 


entltied  to  possession  against  all  except  a  de- 
facto  officer  in  possesion.    (Wis.)  296. 

It  is  no  spvnnd  for  removal  that  an  officer 
had  been  guilty  of  misconduct  in  an  office  iwier 
to  the  one  from  which  he  was  sougSit  to  be  re- 
moved, ^oh.)  406. 

In  proceedings  by  one  elected  clerk  of  circuit 
court  to  obtain  jtossttsion  of  the  property,  that 
defendant  received  the  greater  number  of  legal 

;  votes  does  not  constitute  any  defense,  (Wki) 

:296. 

Official  Papen. 
See  "Newspapers." 

Opinion  Evidence. 

See  "Bvldenoe." 

OBBEES. 

An  order  on  a  dty  whldk  haa  no  power  to 
accept  drafta  to  pay  a  part  of  a  certain  fund 
due  the  drawer  to  a  third  party  operates  as  a 
partial  assignment  of  the  fond.   (Minn.)  461. 

An  order  to  pay  from  money  that  "msy  be 
due"  on  a  contract  includes  money  that  may 
hereafter  become  due.  (Minn.)  461. 

Pardon. 

Oha^  on  law  of.  In  trial  for  honddde,  see 
"Homicide." 


FABBNT  AND  OHILD. 

SecL  alH),  "Adoption;"  "(Jnaidtan  and  Ward;" 
^nftacy." 

Claim  of  child  for  services  rendered  deceased 
parwt— Snffideocy  of  erldasce.  (Iowa)  708. 

Father  of  infant  has  no  right  as  such  to  ap- 
peal from  order  allowing,  on  enardian's  appliea- 
tim,  lease  of  Infant's  property.  (Mich.)  ICBS. 

Parol  Bvideno«. 

See  "Bvidence." 

Parties. 

see  "Insnrancfti** 


In  action  on  poIiCTi 
-        -  'Equity." 


Misjoinder,  see 
To  negoCuUe 
Instruments.* 


Instruments,   ne  "NegotiaUe 


Partition. 

Bight  of  Gotenant  to  compel,  see  **TenancT  la 
Common." 

PABTNEBSHIP. 

Question  as  to  whether  certain  acts  constitute 
a  partnership  Is  for  the  jury.    (Neb.)  539. 

May  be  proven  by  any  competent  evidence, 
although  a  certificate  of  partnnahip  b  reqolivd 
to  be  filed  by  the  statute.   (Neb.)  ^8. 

Where  there  is  evidence  that  idalntlffs  were 
partners,  and  the  atatement  ia  not  contradicted, 
the  question  of  partnership  la  not  toe  the  Junr. 

(Mi(i.)  249. 

Where  two  persons  buy  a  machine,  giving 
note  therefcw  in  individual  names,  thdr  partner- 
ship is  confined  merely  to  raunlng  the  martifaM 

(Iowa)  857. 

A  firm  may  sue  for  goods  s(dd  by  a  member, 
though  the  purchaser  thought  he  was  <lraHnr 
with  an  IndlvIdnaL  (MIchTm 
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Hell's  of  deceased  partner  cannot  recover  In- 
terest in  firm  lands  till  fii'm  debts  are  embo. 
(Wis.)  374. 

GonstmctiTe  notice  of  retirement  of  partner 
—What  constitutea,    (Iowa)  600. 

Power  of  partner  to  bind  firm. 
A  partnership  to  liable  for  goods  faraished  a 

Eartner  in  hla  own  name,  which  were  naed  in  a 
ailding  mctad  under  a  contract  with  the  part- 
nership.   (Neb.)  6S9. 

Partner  has  no  power  to  borrow  money  for 
flrm  when  articles  provide  other  means  of  rais- 
ing money.    (Iowa)  838. 

In  absence  of  express  restrictions,  each  part< 
ner,  In  continuing  basineaa,  has  nsoal  powar 
to  bind  flrm.    (Iowa)  838. 

UabllitT  of  firm  for  moneys  borrowed  by 
partner  for  firm  use.    (Mich.)  253. 

FowK  of  partner  to  give  a  firm  note  in  pay- 
ment of  In^Tldnal  d«bt  of  anotb«r  partner. 
(Blich.)  1082. 

DiBBOlntion,  settlement,  and  aooounting. 

Right  of  partnra-  to  acconnting  considered. 
(Iowa)  688. 

Funds  arising  from  partnership  sales  do  not 
belong  to  indlrtdnal  partners  tiU  aetUement  Is 
made.    (Iowa)  838. 

Barriving  partner. 

Where,  on  death  of  a  partner,  th^e  Is  not 
sufficient  personalty  to  pay  the  debts,  the  sur- 
TlTing  partner  can  sell  real  estate  for  such  pur- 
pose, and  the  heirs  can  be  compelled  to  convey 
the  legal  title.    (Minn.)  935. 

Surviving  partner  has  no  right  to  convert 
firm  lands  into  corporation  stock  In  order  to 
continue  business  as  corporation.   (Wis.)  374. 

The  burden  is  on  a  snrvtving  partner  to  show 
tbe  necesalty  of  Ub  sdling  mrm  lands  to  pay 
firm  debts.  (Wis.)  874. 

Aotiona. 

In  action  against  several  as  partners,  where 
a  cause  of  action  was  proven  ag^nst  one  o^, 
judgment  was  mopuly  rendered  agminat  that 

one.  (Minn.)  160. 

Where,  In  action  against  a  flrm»  the  answer 
la  withdrawn,  and  judgment  entered  by  consent 
of  some  of  the  partners,  and  firm  property  Is 
■old  wtth  knowledge  of  all,  the  vacation  of  the 
Judgment  and  sale  is  within  the  discretion  of 
the  court.  (Wis.)  1115. 

Fart  Faymeat. 

See  <*UaiitatIon  of  Actions."  * 


Faflsengen. 


See  "Carriers.* 


PAYMENT. 

See,  alwi,  '^Release  and  X>ischargfc'* 

Of  mortgagee,  see  "Mortgages." 

Faymrat  by  chedc— Suffidency.  (Mich.)  571. 

ReeoTrar  of  payment  made  through  fraud— 
ETldenee.    (NebT)  1026. 

By  check  redtiug  that  it  Is  "in  full  of  all  de- 
mands" bi  receipt  In  fall  only  when  payee 
knows  of  presence  of  such  words.    (S.  D.)  237. 

PENlTEIfTT  A  KY, 

The  abridgment  of  the  good  behavior  deduc- 
tion as  to  convicts  serving  second  terms,  under 
Act  1893,  is  to  be  determined  by  the  prison  au- 
thorities.   (Mich.)  807. 


FENSZON. 

Crops  grown  on  land  purchased  with  pension 
money  are  not  exempt  where  lands  are  not 
homestead.    (Iowa)  893. 

Fersonal  Injuiiee. 

See  "Negligence." 

FLATS. 

It  Is  not  necessary  that  plats  in  the  city  of 
Dnluth  should  be  certified  to  by  the  county 
surveyor.   (Minn.)  462. 

FI^EADIKO. 

See.    also,    "Creditors'    Bill;"  "Damages;" 
"Death  by  Wrongful  Act;"  "Equity." 

Allegation  of  statute,  see  "Frauds,  Statute  ctf* 

"Limitation  of  Actions." 
Amendment,  see  "Intoxicating  Uquors." 
In  action  against  county,  see  "Counties." 

 on  policy,  see  "Insurance." 

 to  enf<wee  snbscriptlOD  to  corporate  stock, 

see  "Corporations." 
Necessity  of  pleading  estoppel,  see  "Estoppel.' 
Res  Judicata,  see  "Judgment." 
Striking  from   file,   see  "Practice  in  Civil 

Casea." 

Sufficiency  of  complaint,  see  "Brtdsea.** 

Objections  to  jurisdiction— How  raised. 

A  special  plea  that,  by  abuse  of  criminnl 
process,  plaintiff  acquired  jurisdiction  over  the 
person  of  one  defendant.  Is  not  waived  by  be- 
ing included  In  an  answer  containing  a  general 
denial.    (Neb.)  1019. 

All  objections  to  the  jurisdiction  that  do  not 
appear  upon  the  fftce  of  the  petition  must  be 
raised  by  answer.    (Neb.)  1019. 

Demurrer. 

At  hearing  of  general  demurrer,  defendant 
may  orally  assign  any  jgonnd  coextensive  with 
demurrer  on  record.    (Mich.)  804. 

A  question  of  misjoinder  ot  plaintiff's  can- 
not be  raised  by  demurrer.    (Wis.)  47. 

Joint  demurrer  by  defendants  will  be  over- 
ruled if  pleading  Is  good  against  one  of  them. 

(Mich.)  804. 

Answer. 

A  plea  of  estoppel  may  be  joined  with  a  gen- 
eral denial  when  the  averments  of  estoppel  are 
not  inconalstent  with  such  denial.    (Neb.)  985. 

Two  or  more  consistent  defenses  can  be  in- 
terposed to  th6  same  action.    (Neb.)  085. 

A  defense  In  the  nature  of  a  confession  and 
avoidance  must  be  spedally  pleaded.  (Neb.) 
096. 

Affirmative  matter  in  an  answer  may  be  al- 
leged "upon  information  and  belief."  (S.  D.) 
482. 

Where  an  anawer  in  action  on  promissonr 
note  is  made  vrlth  knowledge  that  It  is  fiilse.  it 
will  be  stricken  out    (Minn.)  130. 

Facts  pleaded  in  a  petition  will  be  taken  as 
admitted^ when  not  apedally  denied  in  answer. 
(Neb.)  388. 

Reply. 

A  general  denial  In  the  replr  puts  in  Issue 
only  the  truth  of  allegations  of  new  matter  in 
Uie  answer.    (Neb.)  006. 

Uotlon  to  strike  out. 

Motion  to  strike  out  defmriTe  matter  in  an- 
swer must  be  denied  If  any  part  of  the  matter 
is  good.    (Wis.)  082. 
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Amendment. 

Misnomer  of  defendant,  who  appears  by  coun- 
•el,  may  be  corrected  if  amendment  does  not 
-change  the  part.  (Mich.)  1099. 

Amendment  of  reply  during;  trial  is  properly 
denied  where  it  is  bad  on  its  face.    (Iowa)  857. 

Allowins,  amendment  of  answer  pending  trial 
is  not  error  when  plaintiff  is  given  diance  to 
ask  for  continuance  if  surprised  thorcAiy.  (Iowa) 
857. 

In  action  aaainst  sheriff  after  levy  on  prop- 
erty claimed  by  plaintiff,  where  BheniErs  indem- 
nitors are  made  parties,  plaintiff  need  not  set 
up  the  facts  diowing  nature  of  th^*  liability. 
(Minn.)  210. 

Where  the  complaint  allied  the  property 
seized  as  of  the  value  of  $408,  an  amended 
complaint,  filed  without  leave,  fixing  the  value 
at  ^01,  without  averment  of  mistake^  will  be 
stridcen  from  the  files.  (Iowa)  4S6. 

Pleading  and  proof. 

Where  a  petition  on  appeal  from  an  award 
•of  printing  by  a  cennty  board  alleges  that  the 
records  of  tiie  board  do  not  oostain  all  Its  ac- 
tions, and  d^endant's  answer  denies  all  alleca* 
Hons  in  sncb  pleading,  erldcnea  pertinent  to  the 
issiue  thns  joined  is  competent  (Iowa)  702. 

Objections  waived. 

Plaintiff,  by  joining  in  a  dmurrer  to  declara- 
tion, does  not  waive  objection  that  It  is  frivol- 
■ous.   (Mich.)  170. 

Any  objection  to  a  pleading  la  waived  br 
joining  issue,  and  failing  to  attack  it  aa  Insom- 

cient.   (Iowa)  702. 

The  improper  joinder  of  causes  of  action  is 
waived  if  not  made  a  grovnd  of  demnrrer.  (S. 
D.)  407. 

Thouib  pleadings  fall  to  diow  a  fact  essen- 
tial to  grant  of  motion  for  jodgmrat  thereon, 
yet,  where  evidence  as  to  such  fact  is  received 
wiUiout  objection,  a  judgment  granting  the  mo- 
tion will  be  affirmed.   (Iowa)  641. 

In  action  for  killing  stock,  an  objection  that 
complaint  does  not  snow  ne^Igence  Is  waived 
if  not  taken  by  demurrer  or  motion  In  arreat. 
aowa)  441. 

Error  in  overruling  demnrrer  is  waived  by 
filing  answer.  (Iowa)  441. 


FI^BDOB. 

Executor  of  pledgee  may  assign  the  pledgee's 
interest  In  property  pledged  without  noticing 
pledgor.   (Mich.)  iM 

Police  Power. 

See  "Constitutional  Law." 

PooBon^on. 

See  "Adrerse  Fossessioa." 

POWERS. 

Power  of  attorney  to  convey  lands  to  be  there- 
after acquired  —  Sufficien(7  of  description  to 
Identify  lands.  (Minn.)  148. 

A  sale  that  could  have  been  made  by  the  ex- 
ecutor named  in  the  will  had  he  qualified  may 
be  made  by  the  administrator  with  the  will 
annexed.    (Neb.)  1031. 

Under  a  will  requiring  payment  eC  testator's 
debts  out  of  a  sale  ot  land,  tiie  flOMCutor  has  the 
power  to  sdL    (Neb.)  1031. 


pRAonoB  m  orvTL  oases. 

See,  also,  "Appeal;"  "Appearance;"  "As- 
sumpsit;" "Attachment;"  "Certiorsri:" 
"Costs;"  "Courts;"  "Damages;"  "Divorce;" 
"Ejectment:"  "Equity;"  "Evidence;"  "Exe- 
cution;" "(famishment ;"  "Judgment;"  "Jn- 
ry;"  "Justices  of  the  Pace:"  ^mitattoa  of 
Actions;"  "Mandamus.*"  "New  Trial:" 
"Pleading;"  "Replevin;"  "Set-Off  and  Conn- 
terclaim:'^  "Trial  "Trorer  and  Conversion;*' 
"Venue  in  Ciril  Cases;"  "\Wtneas;"  "Writs 
and  Notice  of  Suits." 

Motion  to  diemiss  on  the  ground  that  the  ac- 
tion is  barred  by  statute  of  limitations  cannot 
be  made  until  ue  trial  la  oondoded.  (S.  D.) 
68. 

A  stipulation  that  the  r^rter's  transcript 
may  be  filed  as  the  only  transact  required  to 
be  filed  by  the  appellee  does  not  preclnde  ap- 

C"ee  from  objecting  that  tiie  evidence  had  not 
n  propnly  preserved.  (Iowa)  68B. 

A  stipulation  as  to  the  tasnes  to  be  tried  does 
not  coaatitiUe  a  submission  to  arbitration.  (S. 

D.)4. 

The  court  la  not  bound  to  strike  a  ideadiBg 
from  the  files  aa  illegible  where  the  advase 
party  is  not  prejudtc^  and  plain  cotries  are 
filed  before  txfeX.  aowa)  413. 

Preferences. 

Of  ereditiors,  see  "Fraudulent  Conveyanoes." 

Preliminary  Bxaminatlon. 

See  "Grimlnal  Law." 

Prescription. 

Bee  "Advene  TonmsUMf  .*Timitatlon  of  Ac- 
tions." 

Creation  of  easemait,  see  **X!a8ementB.** 

PBINOIPAL  AND  AQBNT. 

See,  also,  "Factors  and  Brokers;"  "Master  and 
Servant" 

losarance  agenta,  see  "Inauranca" 
Power  of  attorney,  see  "Powers." 

Authority  of  agent  to  collect  money  order 
payable  to  princiiwJ.    (Mich.)  07. 

Extent  of  authority  of  agoit.   (Iowa)  705. 

Where  defendant  alleges  that  he  pnrcbased 
property  fA>m  plaintiff's  agent,  and  paid  theie- 
for,  he  has  burden  of  showing  agenigr,  and  that 
he  paid  such  agent  (Iowa)  0o4w 

Limitation  of  authority  of  sales  agent  may  be 
shown  by  copy  of  blank  order,  vrtiich  he  showed 
to  purchaser,  and  proposed  to  use  In  transac- 
tion,   aowa)  874. 

Acts  and  declarations  of  plaintiff  tending  to 
show  authority  of  his  alleged  aj)ent  aze  ad- 
missible, though  unknown  to  deftndaut  when 
dealing  with  agent.    (Iowa)  954. 

Bvidenoe  that  plaintiff's  nephew  was  au- 
thorised to  charge  purdiases  to  plaintiff  does 
not  show  that  he  nad  authoritr  ta  sell  plaintilTt 
corn,    aowa)  954. 

Ratification  of  sale  by  agmt—What  ooasti- 

tntes.    (Neb.)  643. 

Where  an  agent  for  the  purchase  of  land  rep- 
resents that  the  owner  demanda  a  certsin  pricey 
and  purchases  it  for  a  less  sum,  and  conveys 
to  tlie  principal  for  the  la^r  sum,  he  is  liable 
to  the  principal  for  the  difference.  (Iowa)  6M. 

On*  who  Intmats  a  blMk  mortgage  to  an 
agent  is  not  bound  th««l^  In  the  handa  vi  on* 
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taking  it  with  knovledge  that  the  agent  filled 
it  tip  for  an  amount  greater  than  was  author- 
ized:   (S.  D.)  229. 

Where  a  servant  procnreB  another  to  assist 
him,  the  roaster  is  liable  for  the  tatter's  nesli- 
gence  only  when  the  servant  had  express  or  im- 
plied &ntnorit7  to  employ  him.    (Minn.)  144. 

PBnrOIPAL  AND  ST7BBTY. 

See.  also,  "Bonds." 

A  surety  cannot  absolTe  himself  from  UaUlity 
by  showing  that'  a  condition  under  which  he 
signed  was  not  complied  with,  where  such  con- 
dition was  not  known  to  the  obligee.  (Xeb.) 
761. 

Release  of  surety— What  constitutes.  (Minn.) 
663. 

Sureties  on  a  debt  are  relessed  to  the  amount 
of  a  note  taken  by  the  creditor  as  collateral, 
and  sold  by  him,  tiiongh  he  afterwards  has  to 
take  up  the  note.   (Minn.)  55,  223. 

In  action  for  contribution,  the  consideration 
paid  to  a  principal  is  not  involved.    (Wis.)  294. 

In  action  for  contribution,  a  surety  can  re- 
cover against  solvent  and  resident  cosureties 
the  same  contribution  as  though  ther  were  the 
«nly  suratieB  bound.    (Wis.)  294. 

Fxtvfleged  ConuntmlcattonB. 

See  "Witness." 

FrooeM. 

See  "Writs  and  Notice  of  Suits." 

FBOHZBinOlf ,  WBIT  OF, 

Will  not  lie  to  test  a  title  of  a  de  facto  jus- 
tice of  the  police.  (Wis.)  1105. 

Will  lie  to  prevent  the  council  of  a  city  from 
investignting  charges  against  the  dty  counselor 
where  there  Is  no  power  of  remoTai  under  the 
charter.   (Mich.)  40G. 

PromisBory  Notes. 

See  "Negotiable  Instruments." 

Fvoseoutlon. 

See  "Criminal  Law;"  "Malicious  Prosecution." 

Proximate  Cause. 

See  "Negligence." 

PablioatUm. 

Service  by,  see  "Writs  and  Notice  of  Suits." 

PubUo  Improvements. 

See  "Municipal  Corporations." 

FUBLIO  LANDS. 

Evidence  of  defendant  that  prior  to  the  date 
of  plaintiff's  duplicate  receipt  from  the  local 
land  office  showing  homestead,  he  made  settle- 
ment on  the  land  as  a  pre-emption,  la  insuffi- 
cient to  establish  hia  rights  as  snperior  to 
plaintirs.    (8.  D.)  496. 

The  commissioner  of  the  general  land  office 
can- vacate  a  pre-emption  entry,  and  cancel  final 
receipt,  only  When  ne  acquires  jurisdiction,  as 
V..57IJ  w. — 74 


prescribed  by  the  law  and  the  rules  of  the  in- 
terior department    (S.  D.)  482. 

Effect  of  cancellation  of  pre-emption  entry  by 
commissioner  of <  the  general  land  office  without 
notice  to  entryman  or  oivortuaity  to  be  lieard. 
(S.  D.)  482. 

The  right  of  entry  of  "a  soldier's  additional 
homestead"  is  assignable.  (Minn.)  148. 

Selection  by  Northern  Pacific  Company  of 
lands  in  "Indemnity  Belt"  withont  sanction  of 
secretatT  of  interior,  does  not  vest  title  m  com- 
pany.   (N.  D.)  241. 

Grant  to  Northern  Pacific  Company  did  not  of 
itself  vest  tide  to  lands  witUn  "Indemnity 
Belt"    (N.  D.)  241. 

Where  lands  are  granted  to  a  state  aa  rail- 
road aid,  and  vested  in  a  certain  railroad,  and 
the  selection  is  approved  by  the  secretary  of  the 
intH'ior,  the  department  of  the  interior  has  no 
jurisdiction  to  divest  the  title  by  issuance  to  the 
state  of  a  patent  to  such  lands  as  claimed 
lands.    (MldO  806. 

Act  of  congress  granting  to  certain  state* 
swamp  lands  passed  title  to  sndi  lands  at  once 
to  the  states.    (Mich.)  23. 

An  occupant  of  swamp  lands  under  void  pat~ 
ent,  who  drains  land,  may  recover  such  ex- 
pense from  one  acquiring  good  title  from  Out 
state.    (Mich.)  28w 

The  United  States  Is  not  authorised  to  con- 
vey swamp  lands  granted  to  a  state,  so  ns  to 
bar  the  title  of  the  state  thereto.    (Mich.)  23. 

Legislature  cannot  set  apart  school  lands  for 
sUte  park.   (Wis.)  1119. 

Commissioners  of  public  lands  alone  have 
power  to  withhold  school  lands  from  sale. 
(Wis.)  1119. 

After  withdrawal  from  sale  are  not  subject 
to  private  sale  until  reoffered  at  public  sale. 
(Will.)  111ft. 

Until  title  passes  from  United  States,  the  in- 
terior department  has  exclusive  jurisdiction  of 
rights  of  adverse  claimants.    (N.  D.)  241. 

A  decision  of  the  commissioner  of  the  general 
land  office  without  jurisdiction  is  void.  (S.  D.) 
482. 

PabUo  Policy. 

See  "Contracts." 


QuiETENa  TrriiB. 

Tiies  against  one  forcibly  taking  possession  of 
land  from  complainant.    (Mich,)  1037. 

Plaintiff  must  affirmatively  establish  title  in 
himself.    (Neb.)  985. 

Where  the  land  Is  in  possesion  of  defendant 
the  burden  of  ^oof  la  on  plaintiff,  (towa)  447. 

QTTI  T  AH  AND  PBNAIi  AO- 

TIONa 

An  action  to  recover  a  penalty  under  a  munic- 
ipal ordinance  for  an  act  not  criminal  by  the 
general  law  is  a  dvil  action.    ^  D.)  947. 

Where  court  directs  verdict  for  plaintiff  In 
action  for  penalty,  of  which  only  maximum 
amount  Is  fixed  by  statute,  ivaef  should  deter- 
mine amount  of  penalty.  (Hich.)  lOSl. 

aXTO  WABBANTO. 

A  judgm«it  in  favor  of  a  relator  cannot  be 
stayed  by  the  suing  out  of  a  writ  of  error  and 
^^b6nd.  (Mi<%.)115. 
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Suffidency  of  evtdeace  Id  action  to  declan 
void  a  tease  hy  defendant  railroad  of  itf  Un« 
to  another  railroad.    (Neb.)  20. 

BAHiBOAD  OOMFAmBB. 

See.  also,  "CSarrierB;"  "Eminent  Domain;" 
"Hone  and  Street  Railroads;"  "Master  and 
Servant." 

SulMcription  to  stock,  see  "Subscription." 
Venae  of  action  against,  see  "Yenne  in  CSTtI 
Cases.** 

Abandonment  of  right  of  way. 

Abandonment  of  right  of  way— BTidence  to 
establish.    (Iowa)  694. 

Code,  S  1290,  providing  that  eight  years'  non- 
oser  of  a  railroad  right  of  way  shall  work  a 
reversion,  does  not  forbid  forfeitore  for  aban- 
donment of  nse  iu  accordance  with  the  condi- 
tions of  a  deed.    (Iowa)  5&4, 

Occupation  of  street. 

Grant  of  rieht  to  lay  track  in  street  In  front 
of  plaintiff's  lot  (dves  no  right  to  destroy  street 
as  nlghway.   (Wis.)  354. 

Exemption  from  taxation. 

Lands  granted  to  the  Lake  Superior  &  Mlaai»< 
sinpi  Railroad  Company  are  exempt  while  they 
belong  to  the  company.  (Minn.)  461. 

Uortgages— Levy  of  execution  on  prop- 
erty. 

Where  a  railroad,  with  its  stock  and  personnl 
property,  is  mortgaged,  the  different  items  of 
the  property  cannot  be  levied  on  separately. 
(Minn.)  471. 

Liability  for  negligence. 

A  railroad  company  is  liable  for  Injuries  to  a 
licensee  on  its  depot  platform  injured  by  a 
mail  bag  thrown  by  a  Ualted  States  mail  agent 
from  the  car,  the  railroad  company  having 
knowledge  of  this  dangerous  practice.  (Minn.) 
1058. 

Failure  to  miUntain  proper  grade  crossings 
Is  evidence  of  negligence.  (Neb.)  767. 

A  driver,  after  loading  a  car  in  a  railroad 
yard,  is  not  guilty  of  negligence  In  drivlne  along 
a  narrow  passageway  between  the  tracks,  gen- 
erally usea  by  persona  having  business  with  the 
company.   (Iowa)  692. 

A  railroad  company  Is  negligent  in  failing  to 
place  a  brakeman  on  cars  when  making  a  flying 
switdi  in  a  private  yard,  frequently  used  with 

its  consent.   (Iowa)  602. 

An  ordinance  limiting  the  speed  of  trains 
within  the  city  to  six  miles  an  nonr  is  void  as 
to  a  place  wfaa«,  for  a  long  distance,  no  street 
crosses  the  track.  (Iowa)  680. 

A  rule  requiring  trainmen  on  delayed  trains 
to  keep  a  sharp  lookout  for  sectionmen  and 
others  who  may  be  obstmcting  the  track  does 
not  an>ly  to  persons  wrongfoUy  on  tb»  track. 
(Iowa)  680. 

Evidence  in  case  of  collMon  at  crossing  be- 
tween freight  and  passenger  train  sufficient  to 
sustain  the  verdict    (Minn.)  943. 

The  fact  that  a  train  is  running  upon  depot 
gronnds  at  a  speed  of  35  miles  an  hour  Is  not 
per  se  sufficient  to  charge  the  company  with 
negligence.   (Iowa)  727. 

Failure  of  person  on  trade  to  watch  train 
standing  on  track  is  contributory  negligence, 
aowa)  430. 

—  Accidents  at  crossings. 

Where  railroad  has  signaled  at  private  cross- 
ing, it  cannot  lawfully  discontinue  the  signals 
without  noUce.  (Minn.)  222, 


The  statutory  regulations  as  to  rate  of  speed 
and  raising  of  signals  does  not  apply  to  cross- 
ing over  or  under  a  highway.   (Wis.)  359. 

EJvidence  bearing  on  question  whether  plain- 
tiff stoHjed,  looked,  and  listened  sufficiently  be- 
fore crosBing  track,  considered.    (Mich.)  248. 

Action  for  injuries  at  erossliur— Suffidency  of 
evidence  as  to  giving  signals.    (BOdL)  248. 

Aeddent  at  crosslnr— Evldenoa  to  estaUidi 
Contributory  negligence^    (Minn.)  681. 

Whether  a  railroad  is  negllgoit  In  not  main- 
taining a  flagman  at  a  certam  crosung  la  for 

the  jury.   (Neb.)  767. 

Whether  a  man  driving  a  herd  of  mules 
should  have  stoi^M  them,  and  gone  ahead  to 
look  for  trains  at  a  railroad  eros^ng,  Is  toe 
the  jury.   (S.  D.)  72. 

Where  the  question  Is  whether  ngnals  were 
given  at  railroad  crossing  is  couflictlns  the 
qoesUon  is  ft«  the  jury.    (S.  D.)  72. 

 Stook-kUllng  oases. 

The  statutory  liability  for  Injuries  to  cattle 
caused  by  a  train  running  faster  than  ogfat 
miles  per  hour  in  depot  grounds  Is  for  injuries 
to  cattle  running  at  large.   (Iowa)  727. 

Where,  in  an  action  for  killing  stock  trespass- 
ing on  the  track,  It  appears  that  the  train,  in 
good  order,  and  running  at  a  reasonable  qwed, 
could  not  be  stopped  between  the  points  where 
the  stock  could  have  been  discovered  and  tbt 
place  of  collision,  a  verdict  for  plaintiff  will  be 
set  aside.   (8.  IX)  494. 

Where  evidence  pre<^ndes  any  condunon  si 
to  death  of  bull  found  on  track  other  than  that 
he  was  struck  by  train,  verdict  for  plaintiff  Is 

proper.    (Iowa)  862. 

Is  liable  for  injuries  to  stock  coming  on  its 
right  of  way  throuirh  a  gate  which  it  was  the 
company's  duty  to  ke^  dosed,  (fowa)  441. 

 Pleading. 

In  action  for  killing  a  person  on  the  track,  an 
allegation  that  for  10  years  the  track  had  been 
used  by  tlie  nublic  is  not  sufficient  to  admit  evi- 
dence that  the  use  was  br  license.    (Iowa)  680. 

An  omission  to  allege  that  stock  was  'Negli- 
gently" killed  by  a  railroad  company  is  not  a 

fatal  defect.    (S.  D.)  72. 

lamiting  liability  for  negligence. 

A  contract  exempting  a  company  from  liabil- 
ity for  fires  neeligeutly  communicated  to  bnild- 
ings  is  not  void.    (Iowa)  843. 


BAFB. 

Proof  of  commission  of  the  offense  at  any 
time  within  the  period  limited  for  the  nroseco- 
tlon  of  the  offense  is  suffldoit.  ^ebO  743. 


Batdficatloii. 

See  "Dnress;**  "Prindpal  and  Agent" 


Beal-Estate  Agemiu, 

See  "Factors  and  Brokws.*' 


BBOHEVUBS. 

After  a  banking  corporation  has  made  volua- 
tary  assignment,  the  assets  cannot  be  seques- 
tered, and  a  recdver  anMinted,  so  as  to  diaafe 

the  rule  of  distribntion.  (Wis.)  340. 

Where  a  recdver  is  necessaiy  Bsrty  detod- 
ant,  the  bill  must  state  that  It  Is  filed  br  lean 
of  court    (Mich.)  804. 
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A  bill  making  a  receiver  a  party  defendant  la 
demnrrable,  unless  it  alleseB  that  leare  of 
court  haa  been  obtained.    (Mich.)  817. 


See 


Beoonventioii. 

'Setoff  and  Conntetdaim.'* 


SEOOBDa 

On  appeal,  see  "Appeal." 

A  mlscellaneona  record  book,  devote  to  the 
record  of  «cceptloQal  instrnments.  and  prop- 
erly indexed,  !a  a  proper  record  book  of  a  deed 
of  atandius  timber.  Oiilch.)  175. 

Bedemptlon. 

From  ni<nrtgage  foredosore,  see  "Mortgages." 
 Ux  sale,  see  "Taxation." 

Beformatioii. 

Of  contracts,  see  "Eqalty." 
RBLEABB  AND  DISCHAHQE. 

See,  also,  "Compromise;"  "Parment." 
Of  snretr,  see  "Principal  and  Snret?." 

Where  two  persons  are  generally  interested 
in  a  contract  for  a  commission,  a  releaae  by 
one  will  Und  the  othw.    (Mich.)  24ld. 

On  suit  for  iwrsonal  injuries,  jdalotiff  need 
not  tender  Tetam  of  money  received  for  a  release 
of  claim  alleged  by  him  to  have  been  frandu* 
lently  obtained.  (Iowa)  426.  . 

BHUGIOUS  SOCEETCIBS. 

Where  the  proceeding  of  a  general  confer- 
ence are  in  violation  of  the  constitutional  pro- 
hibitions of  the  society,  the  dvU  courts  have  ju- 
risdiction over  tho  qnestlon  of  ownership  of 
property.  (Mich.)  270. 

Where  a  general  conference  has  disregarded 
the  constitution  of  the  church,  the  adherents  of 
tlie  constitution  have  the  right  of  possession  of 
the  church's  real  estate.  (Mich.)  270. 

Inability  of  general  conference  of  its  own  mo- 
tion to  revise  the  confession  and  amend  the 
constitution.    (Mich.)  270. 

An  addition  of  articles  to  a  confession  of 
faith  la  a  material  change  therein.  (Mich.)  270. 

A  conatitntion  recognised  for  nearly  SO  years 
is  binding.    (Mich.)  270. 

A  minister  will  not  be  reinstated  after  trial 
before  the  proper  committee,  on  the  ground 
that  he  and  bis  witnesses  were  unduly  inter- 
rupted at  the  trial.    (Mich.)  267.  , 

A  minister  who  was  present  on  notice  at  his 
txiflj,  and  partidpated  therein,  la  not  entitled 
to  ninstatement,  on  the  ground  of  irregulari- 
tle«  In  the  notice.    (Mich.)  267. 

Bemote  and  Proximate  Oanse. 

See  "Negligence." 

Bemoral. 

Of  officers,  see  "Office  and  Offloer;**  **Btates 
and  State  Officcn." 

BEMOVAL  OF  CAUSES. 

The  action  of  the  federal  court,  when  remand- 
ing a  case  to  the  state  courts,  Mnnot  be  re> 
viewed  In  the  latter.  (MinnJ  TSa. 


Bent. 

See  '^ndlord  and  Tenant" 

HBPLEVIN". 

By  cotwant,  aee  "Tenancy  in  CtHnmon." 

Where,  on  division  between  landlord  and 
cropper,  landlord  receives  more  than  his  share, 
tenant  may  replevy  excess.   (Midi.)  1088. 

Where  a  debtor  holds  goods  as  consignee  for 
his  creditors,  they  having  the  li^t  to  take  pos- 
session, they  may  bring  replevin  for  the  entire 
stock,  though  it  exceeds  the  amount  of  their 
daims.   (Mich.)  204. 

Where  taking  was  tortious,  no  demand  Is 
necessaiy.    (Mich.)  27. 

As  against  a  cliattel  mortgagor,  one  of  sev- 
eral mortgagees  may  maintain  replevin  without 
joining  the  others  aa  plaintiffs.   (Mich.)  181. 

Where,  in  replevin  to  recover  books,  there  is 
no  eridence  that  defendant  ever  had  certain  of 
the  books,  a  charge  that  there  could  be  no  re- 
corery  as  to  such  unless  defendant  r^sed  to 
allow  plaintiff  to  take  them  is  not  prejudicial  to 
defendant.    (Iowa)  631. 

Where  thure  is  no  evidence  of  the  value  of 
the  property,  a  judgment  that  plaintiff  recover  a 
axed  anm  aa  the  value  Oiereoi  will  be  reversed. 
(Minn.)  983. 


See  "Pleading." 


Beply. 


BeadBslon. 

Of  contract,  we  "Contracts;"  "Eqaity." 

Bee  Judicata. 

See  "Jndgment" 

Bevnltlng  Trusts. 

See  "TruaU" 

Be  turn. 

Of  attachment,  see  "Attachment." 

Of  process,  see  "Writs  and  Notice  of  Snita." 

Bevenue. 

See  "Taxation.*' 

BevlvaL 

See  "Abatement  and  Revival." 
Of  judgment,  see  "Judgment." 

Bisks  of  Employment. 

See  "Makter  and  Servant" 

Boada. 

See  "Highways." 

SAIiB. 

See  "Vendor  and  Purchaser." 

By  assignee,  warrantr,  see  "Assignment  for 

Benefit  of  Creditcnv." 
Change  of  possession,  see  "Fraudulent  ConvQy< 

ances." 

Limitation  of  counterdaim  for  breach  of  war> 
ranty,  see  "Limitation  of  Actions." 

Measure  of  damages  for  breach  of  contract,  see 
**Damages." 
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The  contraot. 

A  contract  for  the  sale  of  charcoal,  tndeinlte 
ns  to  ganntity,  la  binding  on  the  porchaser  as 
to  amount  delivered  and  accepted.    (Mich.)  678: 

Construction  of  contract  whereby  vendcv  of 
lumber  retains  title  in  boxes  manufacttired 
therefrom  until  payment  tea  lumber  sold. 
(Minn.)  941. 

Where  defendant  agreed  to  purchase  onions 
if  ftrood  as  sample,  and  plaintiff  shipped  two  car 
loads  on  defendant's  order,  who  accepted  them, 
but  refused  the  last  car,  the  sale  was  executed 
when  the  first  car  was  accepted.   (Mich.)  259. 

Contract  by  which  one  agrees  to  deliver  goods 
in  the  future  at  a  certain  price  when  cardered  is 
only  conditional  agreement  aa  to  future  sales, 
and  does  not  determine  locality  of  such  sales 
when  made.    (Iowa)  959. 

Bights  and  remedies  of  parties. 

Where  contract  for  a  monument  proridea  for 
an  inecription  to  be  furnished  by  the  boyer,  on 
failure  to  do  so  the  contractor  may  omit  the  in- 
scription, and  recoTer  tlie  ptixta  lesi  Its  cost. 
(Iowa)  437. 

Action  on  pnrdiase-money  note— Instmctlo&s. 

(S.  D.)  945. 

Question  properly  left  to  jurr  whether  de< 
fwidant  purchased  posts  on  wrecked  vessel  sub- 
jeot  to  any  Uen  tttere  might  be  on  them. 
(Mich.)  lOiS. 

Evidence  that  provision  for  furnishing  a  bill 
of  lading  wag  added  to  receipt  for  part  of  price 
after  receipt  was  aigned  is  properly  admitted. 
(Mich.)  10%. 

A  stipulation  in  a  contract  **that  no  one  has 
authority  to  add  to  or  abridge  or  change  it  in 
any  manner"  is  valid,  and  an  oral  agreement 
by  the  purchaser  with  a  vendor's  agent,  incon- 
sistent therewith,  is  void.    (N.  D.)  80. 

After  a  seller  had  accepted  an  order  for  a  ma- 
chine,  and  forwarded  it,  and  tendered  it  to  the 
purcluiser,  the  latter  could  not  without  cause 
refuse  to  recdve  the  maehina    (N.  D.)  80k 

A  contract  for  the  manufacture  of  chairs, 

empowering  the  purchaser  to  retain  double  the 
price  of  each  chair  not  made  in  conformity  with 
the'  plans,  applies  only  to  errors  of  measure- 
ment In  failing  to  make  the  chairs  conform  with 
the  plans.   (Mich.)  729. 

A  method  of  measurement  agreed  on  at  the 
time  of  purchase,  and  pursued  for  three  years, 
is  binding  on  the  purchaser.    (Mich.)  678. 

Bights  of  purchaser  considered.    <Iow&)  637. 

Warranty. 

Evidence  as  to  whether  there  was  a  warranty 
at  merely  an  expression  of  opinion,  and  wheth- 
er  purdmser  rdfed  on  it.    (Mich.)  1014. 

Receiving  the  full  market  price  of  a  machine 
does  not  import  a  warranty  that  It  will  do  as 
good  work  as  Grst-class  machines.   (S.  D.)  945. 

Under  contract  of  warranty  providing  also 
that,  if  the  horse  sold  should  not  give  aatisfac- 
tioD.  it  might  be  exchanged,  the  purchaser  could 
retain  it,  and  refuse  to  pay  more  than  its  Tslua 

(Iowa)  421. 

Where  It  Is  orally  agreed  that  warranty  shall 
be  the  same  as  on  another  purchase,  the  war- 
ranty la  oral.    (Iowa)  857. 

Where  goods  were  returned  after  sale  on  war- 
ranty, and  price  reduced,  and  second  warranty 
given,  it  was  error,  in  action  on  purchase-money 
Dote,  to  instruct  as  to  breach  of  first  warranty. 
(Mich.)  ton. 

Measure  of  damages  when  machine  with 
known  defects  is  sold  with  agreement  that  It 
shall  be  made  to  come  up  to  warranty,  which 
is  not  and  probably  cannot  tw  dona  (Lowa)  SfiT. 


Conditional  sale. 

Where  a  written  contract  for  the  sale  of 
chairs  reserves  title  to  the  seller  until  full  pey- 
ment,  the  fact  that  there  is  a  breach  of  oral 
warranty  as  to  the  quality  does  not  enable  the 
purchaser  to  retain  them  without  paymenL 
(Mich.)  729. 

Bona  flde  pnrohasera. 

A  purchaser  in  good  faith  of  personal  prop- 
erty from  a  bailee,  who  has  an  option  to  por- 
ctiaBe,  acquires  no  titla    (MinnJ  967. 

SOHOOLS  AND  BCHOOIi  BIB- 
TBIOTS. 

The  legislature  can  change  Uie  boundaries  of 
graded  school  districts  prevloaaly  established 
by  it   (Mich.)  404. 

The  regularity  of  the  onanizati<m  of  a  school 
district  in  existence  for  20  years  cannot  be  at- 
tacked in  proceedings  to  enjoin  a  tax  assessed 

by  IL   (Mich.)  404. 

School  directors  have  no  authority  to  contract 
that  school  orders  shall  draw  10  per  cent  io- 
terest    (Iowa)  642. 

A  school-district  warrant,  rMular  on  Its  face, 
is  prima  facie  legal.    (S.  D.)  W. 

Construction  of  janitor's  contract— Power  of 
board  to  disdiarga    (Mich.)  671. 

A  borrower  of  school  funds,  who  has  icpsld 

them  to  the  auditor,  cannot  be  held  liable  be- 
cause he  should  have  paid  them  to  tiie  tcesa- 

urer.   (Iowa)  706. 

In  graded  school  districts,  all  land  within  the 
district  may  be  taxed  for  erection  of  school- 
house.   (Mich.)  404. 

That  the  appintionment  to  a  town  of  s  tax 
in  support  of  a  Joint  free  high  school  is  wrong- 
fully made  on  basis  that  anotho'  town  is  id 
district  does  not  affect  its  validity.   (Wis.)  369. 


SEDUCTION. 

In  a  crinUnal  prosecution  evidence  of  prepara- 
tion for  marriage  by  prosecutrix  are  inadmiss- 
ble.   aowa)  417. 

Where  there  was  evidence  of  other  un- 
chaste conduct  of  prosecutrix,  an  Instmction  as 
to  the  effect  of  reformation  is  error,  where 
there  was  no  evidence  thereof.  (lows)  417. 


Sentenoa. 

See  "Criminal  Law." 


Servant. 

Sea  "Master  and  Servant** 

SBT-OFF  AND  OOUNTBBr 
OliAIM. 

See,  also,  "Umltation  of  Actions." 

Action  to  recover  stock  of  goods— ATsQablUtr 
as  counterclaim  of  debt  arising  out  of  «Oux 
transactions.   (Iowa)  616. 

A  creditor  cannot  set  off,  against  the  asalgnee 
of  a  chose  not  due  at  the  time  of  assignment,  a 
claim  which  was  mature  at  that  time.  (Mich.) 
576. 

In  action  to  foreclose  against  a  purchastt 
from  the  mortgagor,  defendant  cannot  counter- 
claim the  amount  of  an  insurance  policy  takoi 

by  the  mortgagor,  and  payable  to  the  mort- 
gagee.  (Neb.)  759. 

A  breach  of  warranty  may  be  set  up  as  coua- 
terdaim  In  action  for  prica,  (Minn.)  211. 
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TenaotB,  when  aned  by  laadlord  tat  waste, 
may  counterclaim  for  pervonal  propartj  on 
premises,  converted  by  landlord.    (Wit.)  982. 

Settlement. 

Sea  "Gompromisef'  "Payment.'' 

Beverable  Oontraot*. 

See  'K^ontracta.*' 

SHERIFFS  AND  COKSTABUQS. 

The  fact  that  a  sheriff  served  notice  on  a 
garnishee  In  an  action  in  which  he  Umsdf  was 
interested  before  he  snred  plaintifTs  garnishee 
notice  does  not  make  him  uabto  mi  au  ofiidal 
bond.  (Neb.)  S68. 

Slander. 

See  "XJbd  and  Slander.** 

Sodetlefl. 

See  "CJorporaUons." 

Speeded  Verdict. 

See  'rrriaL" 

SPBOmO  PTflRFOKM  A  NOTWi 

Will  not  be  granted  where  there  was  not  an 
ondmtandlng  amounting  to  a  contract  (MIdL) 
1087. 

It  is  enough  if  vendee  make  tender  of  per- 
formance in  nis  complaint     (Minn.)  63. 

Action  for  specific  performance  of  a  contract 
to  purchase  land — Sufficiency  of  defense  of  want 
oftme.   (Mich.)  574. 

Where  a  contract  In  which  time  was  the  es- 
BGQce  was  fully  performed  by  one  party,  he 
could  require  performance  by  the  other  after 
the  time.   (Minn.)  799 

STATB  IiEGlHLATUBB. 

A  member  Is  not  privileged  from  service  of 
snmmons  in  civil  action  dunng  session  of  legis- 
lature.  ^Mlnn.)  212. 

The  power  to  amralnt  a  aecretaiT  of  the  sen- 
ate Is  exdnslvdy  m  eadi  senate,  miich  may  re- 
more  him  at  any  time  without  notice  or  hear- 
ing. (Iowa)  saS. 

STATES  AND  STATE  OFFI- 
OEBS. 

Uandamns  to  officers,  see  "Mai^mns.** 

Hie  goremor  has  no  power  to  remove  the 
trustees  of  the  A^cnltnral  College.  (N.  D.) 


Under  act  making  appropriation  for  buHding 
and  exhibit  at  the  Columbian  Exposition,  th<' 
expense  of  preparing  the  "historical  report" 
cannot  be  paid.   (Mich.)  1092. 

Act  giving  board  of  control  power  to  remove 
the  warden  of  state  house  of  correction  "for 
cause"  flares  them  right  to  remove  for  Incapac- 
ity and  want  of  diligeuce.    (Mich.)  33. 

It  Is  snffldent  compliance  with  atatnto  if 
charge  contains  specine  statements  of  facta 
showing  incompetency  which  requires  removaL 

(Mich.)  83. 

The  fact  that  a  member  of  the  board  of  con- 
trol signs  written  charges  agsinat  the  warden 
of  the  state  house  of  correction  does  not  dis- 
qualify him  from  acting  as  member  of  the 
board  In  its  hearing  of  such  charges.  (Mich.)  33. 

The  legislature  may  empower  the  board  of 
control  to  remove  the  wardeo  of  the  house  of 
correction  for  neglect  of  duty.    (Mich.)  33. 

The  legislature  may  vest  power  of  remoral  of 
an  inferior  state  officer  in  a  superior  officer  or 
board.    (Mich.)  83. 


Statute  of  Frauds. 

See  "Frauds.  Statute  of.** 


Statute  of  Limitations. 

See  "Limitation  of  Actions." 


STATUTES. 

Laws  1892,  c.  48,  entiUed  "Aa  act  creating 
the  office  of  the  board  of  state  auditors,  and 
prescribing  the  duties  thereof,"  is  void,  be- 
cause the  subject  of  the  act  is  not  expressed 

in  the  title.    (S.  D.)  86. 

The  subject  of  Qea.  Laws  1893,  c.  180.  §  1, 
relating  to  the  powers  of  county  commissioners, 
U  sumciently  expressed  in  its  title.  (Minn.) 
650. 

Pub.  Acts  1889,  No.  •264.  rdatlve  to  disor- 
derly iwrsous,  is  not  unconstitutional  as  em- 
bracing more  than  the  one  object  expressed  In 
the  tiUe.   (Mich.)  1090. 

The  banking  act  of  1887  is  not  void  as  em- 
bracing more  than  one  subject    (Mich.)  585. 

Act  Cong.  July  30,  1880,  providing  that  terri- 
torial legislature  shoold  not  pass  special  laws 
radiating  interest,  was  not  retroactive.  (S.  D.) 

A  law  redndng  the  rate  of  interest  does  not 
affect  express  contract  In  writing  tar  interest 
at  a  higher  rate,  made  when  the  law  allowlilg 
such  rate  was  In  force.    (S.  D.)  499. 

Chapter  60,  Sess.  Laws  1891,  did  not  repeal 
Comp.  St.  c.  18,  art.  2,  rdating  to  removal  of 
county  officos.  (Neb.)  89L 


STATUTES  COKSTBUED. 


UNITED  STATES. 

COKSTITUTIOS. 

Amend.  U  1094 

BUTUTSS  AT  LaROB. 

Sept  28, 1860  (9  Stat  6im 

806, 906 
Bmt.  28,  1860,  {  1  (9  Stat 

m)  .!...   23 

June  3.  1866  01  Stat  21)  896 
July  30^  1^  (24  Stat  17$  480 


Retisbd  Btatdtbs. 
H  1861,  6197    499 

IOWA. 
CoxsTiTunojr. 

Art  1,  8  19   691 

Art  3.  I  7   S99 

Cods  1878. 

8  13   699 

i  807.  Amended  hr  Iaws 
1884,  ch.  197  869,902 


§  471.  As  amended  by  Acts 

1S8S.  ch.  11,  I  1  689 

i  481   868 

89  803,  805.  829-831. .  .908,  909 

S  845    428 

H  865,  870   834 

S  803    428 

i 902    906 
3260    594 
1289    727,843 
1308    843 

SI  1328,  1329   696 
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1433 
1623 
1S24 
1044 
2OT7 
2134  . 
2135 
2214 
2238 


634 
707 
643 
632 
642 
434 
717 
871 
650 


S  2307,  2309,  2310  447 

2529.  lubd.  4  1121 

2531    634 

2561    710 

2581    437 

2610    8M 

2628    957 

2655    646 

2953    622 

3102    621 

3173  869,  882 

3174    862 

3226   646 

3507    603 

3639    644 

3653    680 

3658    705 

I  3659.  36G0.  3702   448 

3706    410 

3735    853 

405S.  Amended  bj  Acta 

1886,  ch.  166  719 

f  4070   302 

I  4421  60b 

HoCUIS^  A7fNOTl.TBD  CODI 
18S8. 

{  782    712 

LlTS. 

p.  29    906 

ch.  79    428,429 

ch.  100.  «  6  648 

ch.  195.  I  2  685 

ch.  23,  »  1,  2  893 

ch.  169  1121 

ch.  197    902 

ch.  198   603 

ch.  117,  SI  878 

ch.  156   719 

ch.  11,  «  1   689 

ch.  36.  I  12  707 

ch.  68.  A  2,  4.. ..I.  412 

MICHIGAN. 

CONBTITUTIOS. 

Art  8,  I  2   83 

Art.  4,  5  20   585 

Art  6.  I  1   585 

Art.  6,  I  32  1094 

Art  12,  8  8   33 

Art.  13,  8  4   404 

Art  15,  8  1  585 

CoMPiLBD  Laws. 

ISn,  ch.  63.  Repeated  by 

Laws  1889,  No.  264  1090 

1871,  f  1934  1103 

Hovxu>*8  Annotitkd  Btatutbs. 

Volume  L 
I  1748   1084 

Volame  2. 

1 6052,  anbd.  6  .404 
S  5^,  5551   265 
5569   1088 
58^.  Amended  by  Scss. 
Laws  1889.  No.  68....  25 

«  6044   1080 

1  6193   124 

1  6196    181 

I  6332   1103 

I  6779   1085 

i  6864   102 

I  B871    12S 

I  7026    116 

I  7365    676 


1853. 
1876, 
1876, 
1880, 
1884, 
1884, 
1884. 
1884, 
1886, 
1886. 
1888, 
1890, 
1892, 


7545    110 

t  7766    190 

i  7931    99 

(  8003    109 

8  8032.  8037   1050 

8087   1089 

8132,  8133  804 

8679,  8681  115 

8700    814 

8732    1103 

90O*  116 

8  9036.  0037,  0044  1003 

9476    257 

9704    807 

Volame  8.' 

Ch.  134a    28 

i  1170a  268 

i  1403   1081 

f  6045   1080 

i  6634b4  192 

CiTT  CHARTBBS. 

Muskegon,  tit  6,8  14.  Sess. 
LawB  1889,  No.  301....  569 

Sessioh  Laws. 

1853,  No.  76   23 

1885,  No.  136,  IS  28,  29. 

31   '.^....,1084 

1887,  No.  205,  5  46   585 

1887,  No.  205,  88  55-57. .  121 
1887,  No.  205,  |S  56,  57.  . .  685 

188T,  No.  214  192 

1887,  No.  229   102 

1889.  No.  68   25 

IfiSJ),  No.  264  1090 

1880.  No.  264,  8S  2.  3  1001 

1889.  No.  304,  tit.  6.  8  14. 

Muskegon  City  Charter  660 

1891,  No.  94   829 

1891.  No.  147,  S  8.  anbd.  6  188 
1891.  No.  188.  Amended  by 

Laws  1893,  No.  60  1002 

189.%  No.  50  1092 

1893.  No.  118  33,  807 

1893.  No.  148  1094 

1893.  No.  186  ....1005 

1893.  No.  207  UOl 

1803,  No.  419,  S  8  406 

MINNESOTA. 

COVRITCIIOX. 

Art  1,  S  12  940 

Art.  4,  S  8  212 

Art.  4,  8  32a  464 

Art  9,  5  5   331 

Art  10,  S  3  1065 


S  269 


PBNAL  Code. 


206 


aSNBRAL  STATCTBB  1878. 

Ch.  11,  S  60  813 

Ch.  l.-i,  fS  47,  48   928 

Ch.  .14.  Is  8,  9  468 

Ch.  34,  S  47  1054 

Ch.  34,  6§  71-73   471 

Ch.  34.     130   317 

Ch.  34,   i  338-347   650 

Ch.  34,     415   463 

Ch.  84,  IS  416-420   468 

Oh.  39.  IS  15-17  657 

Ch.  65,  8  08   324 

Cb.  60,  tit  11  471 

Ch.  00.  S  64  134 

Ch.  60,  88  154,  155   210 

Ch.   66,  6  253,  subd.  5. 

Amended  by  Laws  1801. 

ch.  80  149.  328 

Ch.  00.  S  254   323 

Cb.  66,  8  266    100 

Ch.  73.  85  6.7   210 

Ch.  73.  8  104  652 

Ch.  76  10G6 


CiTT  ChARTBBS. 

MinneaiKrilB.   Laws  1887, 
ch.  10   829 

Lawb. 

1865.  ch.  2,  t  1.  Repealed 
^v  Laws  1836.  ch.  8. ...  404 

IJiir*.  ch.  8  404 

m)S.  ch.  66,  H  1-3  471 

187(t.  ch.  2U  455 

1879,  ch.  66,  S  3  311 

1881.  ch.  148   475 

188.%  ch.  100  157 

1887.  ch.  10.  Minneapolis 

City  Charter  929 

1887,  ch.  97  1070 

1887.  ch.  128   798 

1889,  ch.  14  206 

1R«0.  ch.  19.  8  3   452 

ISsil.  ch.  37  1064 

lJ<sO.  ch.  56   462 

Ifis'j,  ch.  200^  18  792 

18<n.  ch.  80...  14&,328 

lM<;t.  ch.  5  794 

18!).'i,  ch.  30   331 

lim,  ch.  00   206 

1883.  ch.  152  1070 

188%  ch.  180.  I  1  659 

NEBRASKA. 

CoirsTiTDTioir. 

Art  1.  f  24  1020 

CooB  OF  CiTn,  FMocm>m. 

?^  68.  148   766 
6^   385 

S  676   667 

Ckiiii:«ai.  Codb. 

I  12   743 

f  288   626 

!  449    878 

CoMpiLBD  Statdtbs  188L 
Cb.  18,  art  2   891 

CkmpiLBD  Sunrm  188S. 

Ch.  32.  8  8   U 

COMPILSD  STATUm  1887. 

Ch.  86,  I  17  167 

COMPILBD  BtATUTBS  ]898. 

Oh.  13a,  I  86    756 

Ch.  28.  I  176,  BBbd.  2. . . .  884 

Oh.  82,  f  14  1029 

Ch.  37  S8S 

Ch.  54.  8  3  1002 

Ch.  54,  S  6  514 

Ch.  65.  IS  27-29   398 

Ch.  77.  S  174   548 

Ch.  78,  88  47-52    559 

Laws. 

1879,  p.  358   381 

1801,  ch.  60   381 

NORTH  DAKOTA. 

COHBTlTDTIOir. 

Art  1,  8  14   610 

Art  2,  I  61   85 

Compiled  Laws  1887. 

( 844  et  seq  506 
5200   S09 
6434    506 
6480    343 

Laws. 

1889,  ch.  88   87 

1893,  ch.  4S   85 

1883,  ch.95  193 
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SOXPTH  DAKOTA. 
CoNsnTonos. 

Art  B,  J  8T  495 

Art.  6.  I  7  401,  49-^ 

Art  26,  I  20   496 

CoMFUJtD  Lim  1887. 

3910   202 

4374    77 

4384    238 

4678    486 

4763    912 

4833    68 

I  49(0,  4018  487 

4933    68 

8 6000-60U   197 
0049,  0079   483 

6083    1 

6104    78 

B176   79 

6237    b 

6ffil  780 

6501    72 

i  6044,  6055    66 

6133    226 

7812.  Amended  br  Laws 
1881,  dL  00   490 


Laws. 

1881,  ch.  ^  p.  36   499 

1890,  ch.  78^1  6   66 

1891,  eh.  00   49u 

1883,  ch.  68:   232 

1893.  eh.  84   495 

WISCONSIN. 

COKSTITUnOH. 

Art  7. 1  8  1112 

Art  7.  4  8  1106 

Art  10,  H  2, 8  1110 

RiTiUD  Statutm  1&7S. 

I  977,  963   286 

lies  1072 

1830     93 

S  1643-1646    861 

1683    961 

182a  1836   854 

2077,  2078   1105 

2286    969 

2300    60 

2600   294 


if  2619,  snbd.  5   48 
H  2621.  2622,  2024  867 
2648   47 
2656    982 
2781    41 
2832    64 
3070.  Amended  br  Lawi^ 

1803,  ch.  242,  9  2  1112 

S  3078    378 

k  3790.  3783   069 

I  4255    288 

fi  4256   298,366 

SAXBOBM  ft  BBRBTltAX*!  AtOSQ- 
UtBD  StATDTBB. 

492    860 

1547d   362 

S  16830.  1700   961 

1770b   973 

28e4&  1111 

ft  8216,  8217   840 

Latts. 

1885,  ch.  222   1119 

1887.  ch.  549   286 

1891,  eh.  186..   847 

1808.  ch.  242.  1  2  1112 


Sttpulatlonfl. 

See  *Tru:tIee  In  CHril  OMea.*- 

Stock. 
Corpoiftte.  Me  'KJoiiMmtloiM.'' 

Street  BallroadB. 
See  "Horse  and  Street  BoUroadft** 

Streetik 

See  "Highway!;"  "Unnidpol  Corporations.** 

SUBBOGATION. 

A  payment  by  a  judgment  debtor  to  the  cred- 
itor Bobsequent  to  an  ezecation  sale  of  land  of 
the  debtor,  made  by  anthorlty  of  attorney  of  the 
creAitOP,  doea  not  subrogate  the  debtor  to  the 
rl^ts  of  tlie  creditor  as  ogalnit  the  attorney 
pnrchaser.   (Neb.)  529. 

A  purchaser  of  land  from  mortgagor,  who  has 
only  bond  for  title,  who  pojrs  part  of  the 
amount  due  on  bond,  and  erects  improrements, 
is  not  entitled  on  foreclosure  to  be  subrogated 
to  rij^ts  of  holder  of  1^  titles    ^owa)  WL 

suBBcaisnas, 

An  action  to  enforce  sabBcription  to  an  un- 
incorporated association  should  be  brought  in 
the  name  of  the  official  in  whom  was  vested  the 
real  propertr  proposed  to  be  Improved  by  the 
fund  subscribed.  (Neb.)  288. 

On  subscription  to  railroad  stock  on  condi- 
tion of  runmng  road  between  certain  points, 
evidence  that  terminus  established  was  accessi- 
ble and  satisfactory  to  public  is  not  admissible. 
(Iowa)  949. 

Evidence  showing  admissions  by  subBcribers 
of  fulfillment  of  condition  is  not  admissible. 
(Iowa)  948. 

Representations  by  company's  agents  as  to 
conditions  of  subscriptiona  are  improperly  sub- 
mitted to  jury  where  there  is  notnlDg  to  show 
ttiat  they  were  fraudulently  made,  uowa)  948. 

Instructions  as  to  mode  of  fulfilling  condition, 
aowa)  949. 


SuznmonB. 
See  "Writs  and  Notice  of  Suits." 

Prohibiting  buidness  on*  aee  "CtHutltntlMial 
Law." 

The  sale  of  goods  on  Sunday,  and  deliveiy  on 
Monday,  Is  UlegaL    (Mich.)  if. 

Surety. 

See  'Trinclpal  and  Surety." 

Surrender. 

Of  lease,  see  "Landlord  and  Tenant** 
SURVEYS. 

A  resurvey  must  follow  the  boundaries  and 
monnmentfi  as  run  by  the  original  government 
survey.    (S.  D.)  4. 

Duty  of  surveyor  on  resurvey,  when  section 
w^q^rter  lecticHi  comeTs  are  lost  or  <d)liteimted. 

Surviving  Partners. 

See  "Partnership." 

lAXATIOK. 

EzempttoQ  of  railroads,  aee  "Railroad  Oompar 

niea. 

Foreclosure  of  liens,  limitation,  see  "Limita- 
tion of  Actions." 

For  school  purposeB,  see  "Schools  and  School 
Districts." 

Limitation  In  favor  of  tax  title,  see  "Limita- 
tion of  Actions." 

A  sale  for  four  years*  delinquent  taxes,  not 
carried  forward  on  tax  Hat,  as  provided  by  stat- 
ute, is  invalid,  ^owa)  428. 

Notice  of  intention  to  apply  for  judgmoit  will 
be  presumed  where  the  property  ownw  mpeated 
and  filed  objections.   (Minn.)  319. 

Where  a  property  owner  appeared  in  person 
on  notice  of  application  for  Judgment  issued,  he 
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was  bound  to  take  notice  of  continnance  of  the 
application  made      the  court.   (Minn.)  319. 

Taxable  persona  and  property. 

Where  the  general  gorernment  has  such  an 
interest  in  land  as  will  justify  it  in  withholding 
a  patent,  the  land  is  not  subject  to  taxation. 
(Neb,)  512. 

The  interest  in  lands  acquired  b;  one  baring 
the  right  to  enter  them  to  cut  timber  is  subject 
to  taxation.    (Minn.)  796. 

Place  of  taxation  of  personal  woperty  In  the 
hands  of  ezeontors  who  reside  in  oiCferent  towns. 

(Ibwa)  90S. 

The  pipes  of  a  yf&tex  company  extending  on 
their  land  from  the  pump  to  the  lake  aie  real 
property,  ^ieh.)  268. 

Agiicoltnnil  machlneiT,  manufactured  In  a 
fcn-eign  state,  but  stwed  In  the  state  foe  con- 
venient distribution,  la  subject  to  taxati<m. 

(Minn.)  813. 

Egnalliation. 

Township  board's  failure  to  record  ox  act  on 
objection  to  assessment  does  not  take  away 
right  of  appeal.    (Iowa)  908. 

One's  right  to  appeal  from  towiuhip  board  of 
equalisation  is  preserred  by  noticing  board  that 
'  property  has  already  been  asseued  in  another 
township,  and  that  he  will  not  pi^  taxes  In  both 
places.    (Iowa)  908. 

Failure  of  board  of  eqnaliEation  to  examine 

{lapers  submitted  to  them  by  township  does  not 
Qvalidate  town  tax.   (Mich.)  168. 

Bemediea  against  erroneons  taxation. 

E»iuity  will  not  interfere  to  preyent  the  col- 
lection of  taxes  on  the  ground  that  the  assess- 
ment  and  levy  are  invalid,   (i^eb.)  523. 

A  property  owner  can  recover  taxes  illegally 
levied  as  taxes  on  personalty,  and  paid  under 
protest,  though  he  was  liable  for  the  same 
amount  if  it  had  been  properly  taxed  as  real 
estate.   (Mich.)  268. 

Upon  return  of  dtatioa  Issued  under  Oen. 
St  1878,  c.  11,  i  60,  the  party  cited,  on  proper 
cause  shown,  may  hare  hJs  assessmeBt  ccurrect- 
ed.  (Minn.)  313. 

Iilen. 

A  lien  on  land  for  unpaid  taxes  Is  extin- 
guished if  proceedings  to  foreclose  It  are  not  in- 
stituted within  five  years  from  the  expiration 
of  the  time  to  redeem.   (Neb.)  541. 

Taxes  assessed  on  personal  property  of  firm 
are  lien  on  land  of  partner.    (Iowa)  884. 

Lien  of  taxes  assessed  on  personal  property 
Is  subject  to  prior  mortgage  liens  on  taxpayer's 
land.    (Iowa)  884:s 

 Foreolosare. 

Action  to  foreclose  tax  liens  —  Sufficiency,  of 
answer.   (Neb.)  641. 

Tax  titlra. 

The  holder  of  tax  cwtificates  whose  lien  is 
barred  cannot  compel  a  subsequent  llenholder  to 
discharge  the  barred  lien.   (Neb.)  541. 

Where  certain  lots  are  sold  as  in  a  certain 
plat,  as  described  on  tax  list,  the  purchaser,  in 
action  to  redeem,  cannot  question  anffldency 
of  i^t   (Iowa)  428. 

One  cannot  acquire  tax  titie  on  sale  for  taxes 
which  be  was  Irannd  to  pay,  as  against  one 
prejudiced  by  his  negligence.  (Wis.)  STL 

Redemption. 

Owner's  failure  to  pay  tax  on  unimproved  and 
unoccupied  land  does  not  necessarily  defeat  his 
right  to  redeem.    (Iowa)  006. 

Answer  to  petition  based  on  tax  title,  aver- 
ring that  defendant  Is  ready  to  pay  all  texes  not 


barred  by  limtlations,  is  sufficient  offer  to  re- 
pay all  taxes  plaintiff  may  be  entiUed  to. 
(Iowa)  906. 

Plaintiff,  in  action  to  redeem  from  tax  sale, 
need  not  show  aboolnte  titia  (Iowa)  428. 

In  action  to  redeem  from  tax  sale,  a  deed  is 
admissible  to  prove  title,  without  evidence  that 
the  grantor  is  the  idmtioU  grantee  in  a  former 
deed.   (Iowa)  428. 

TELEGBAFH  OOMFAKIBS. 

Mandamus  to  compel  stringing  of  guard  elec- 
tric wires,  see  "Mandamus." 

Where  the  dispatch  contains  an  offer  for  ad- 
dressee's horse,  and  the  rectiving  agent  knows 
the  horse,  and  that  the  messi^  requires  an 
answer,  the  company  is  chained  with  notice  of 
the  Importance  of  the  dispatdt  (Iowa)  696. 

Action  for  delay  in  delivering  tdegram— Snffi- 
dency  of  evidmce  to  show  ne^igenc&  (lows) 


A  telegraph  company  is  UaUe  fw  ddi^  in  de- 
livering a  message  to  an  addreMee,  mirelated 
to  it  by  contract.  (Iowa)  896. 

Are  not  liable  to  an  addressee  for  mental  inf- 
fering  occasioned  by  delay  in  transmitting  mes- 
sage.  (Wis.)  973. 

A  statutory  penalty  for  failure  to  transmit 
telegram  is  in  the  nature  ot  a  penalty.  (8.  D.) 
202. 

In  action  to  recover  poialty  for  refnaal  to 
transmit  message,  plaintiff  must  aet  forth  ipe- 
dfically  the  facts  relied  on  to  constitute  the  of- 
fense.  (S.  D.)  202. 

Measure  of  damages  for  delay  In  ddiverinr 
telegram  rdating  to  sale  of  a  none.  (lowv 

696. 

TENANCY  IN  COMMON. 

Right  of  one  tenant  to  compel  Instltutiw  of 
partition  proceedings.   (Mich.)  175. 

A  conveyance  to  two  or  more  persons,  not  in 
a  Sdudary  character,  creates  a  toiancy  in  com- 
mon.  (Neb.)  388. 

Tenant  In  common  of  grain  may  ref^evy  faia 
share  from  cotenant  wlthhol^ng  it  (MichO 
1038. 

Tenant. 

See  "Landlord  and  Tenant'* 

TBHHITOKTEfl. 

A  twritorial  legislature  was  vested  wltii  gen- 
eral powers,  restricted  only  as  prescribed  Id  the 
organic  act  of  the  torritory.  and  subject  to  dis- 
approval by  congress.  (S.  D.)  499. 

Testamentaxy  Oapadty. 

See  **wms." 

Testamentary  Powers. 

See  "Powers.** 

Time. 

Of  the  essence  of  contract       "Specific  Per- 
formance." 

Title. 

See  "Quieting  Tltie." 

Color  of,  see  "Adverse  Posscsdon," 
Of  acts,  see  "Statutes." 
Tax  titles,  see  "Taxation." 
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Torts. 

Sue  "Faloe  ImpriMmment;"  "Libel  and  Slan- 
der:" "MaUclona  Pnweeation;"  "Neslleenoe;" 
"NnlMnee^*  "Stawee  and  GonTmion." 

Towns. 

See.  also.  "Counties:"  "Drainace:"  "High- 
wan:"  "Municipal  Corporationa;*'  "Schoola 
and  School  XMatilcta." 

MandamiiB  to  town  cleric.  Me  "Mandamns." 

TRESPASS. 

Brldence  that  grantor  of  land  in  dispute  was 
ignorant  of  amount  of  land  convered  is  Inad* 
misaible.  where  no  claim  of  fraad  or  mutual 
mistake  Is  made.    (WisO  61. 

In  action  for  trespaaa  in  throvlj^  earth  on 
plaintiffs  lot,  evidence  of  cost  of  removing 
earth,  and  building  retaining  wall  to  keep  it  oft, 
is  not  admissible  to  increase  damans  oeyoud 
diminution  in  value  of  lot.    (Minn.)  149. 

In  trespass  for  throwing  earth  on  ^aintiffa 
lot,  the  measure  of  damages  is  the  ditfermce 
between  the  value  of  the  lot  as  it  was  before 
and  after  the  earth  was  thrown  on  it  (Minn.) 
149. 

In  action  for  trespass  in  throwing  earth  on 
plaintiffs  lot,  evidence  of  asseasment  paid  for 
street  improvement  is  iQadmlssIble  on  tne  ques- 
tion of  value  of  lot.    (Minn.)  149. 

TRTATi. 

See.  alao,  "Appeal;"  "Certiorari;"  "Evidence;" 
"Judgment;"  "Jury;"  "New  Trial;"  "Plead- 
ing;" "Practice  in  i3ivU  Cases;*'  "Witness." 

Oourt  may  properlj  critldse  conned  who  ap-' 
pear  for  and  plead  for  d^endant  under  wrong 
name.  (Mich.ri099L 

XBsaes  submitted  to  Joiy. 

Where  the  evidence  is  uncontradicted,  it  Is 
error  to  submit  issues.  <Neb.)  754. 

A  counterclaim  for  wrongful  attachment  is 

[troperly  withdrawn  from  the  jury  where  there 
a  no  evidence  of  damage.    (Iowa)  872. 

Where  Hie  evidence  Is  such  that  different  in- 
ferences may  be  drawn  therefrom,  thwe  most 
be  a  submisBion.   (Minn.)  1132, 

Beoeption  of  evidenoe. 

Granting  permission  to  reopen  the  case  for 
further  evidence  is  within  sound  discretion  of 
court    (Minn.)  141. 

The  admission  of  evidence  after  case  doted 

is  in  discretion  of  court.    (Wis.)  51 

Admission  of  testimony  after  a  case  is  closed 
is  within  the  discretion  of  the  court.  (Iowa) 
632. 

When  court  will  not  set  aside  a  submission 
to  allow  a  party  to  introduce  further  evidence. 
(Iowa)  611. 

Where  objection  to  testimony  has  been  aus- 
t^ed,  It  Is  not  error  to  permit  counsel  to  state 
purpose  of  ofTer.   (Mich.)  1047. 


Where  evidence  erroneously  admitted  is  by 
the  charge  withdrawn  from  the  jury,  its  ad- 
mission is  not  prejudicial.  (Iowa)  418. 


Objections  to  eTldenoe. 

A  motion  to  strike  out  certain  evidence  after 
tibe  Jrial  has  closed  is  properly  overruled.  (Neb.) 

Tha.t  one  does  not  object  to  a  proper  question 
does  not  preclude  hfm  from  moving  to  strike 
ont  the  answer  aa  incompetent  or  IrreiaKHulvft 
(8.  D.)  226. 


A  motion  to  strike  out  the  entire  testimony  of 
a  witness  should  be  overruled  If  some  of  the 
testimony  Is  competent    (N.  DO  510. 

Argaments  of  oounsel. 

It  is  within  the  discretion  of  the  court  to  re' 
fuse  to  permit  defendant  to  close  argument, 
though  he  filed  substituted  answer,  throwing 
burden  of  proof  on  him,  after  opening  argument. 
(Iowa)  959. 

An  unrebuked  statement  of  plaintiff's  counsel 
that  another  bad  been  In  peril  by  the  defective 
appliances  complained  of,  all  evidence  thereof 
beuos  exdoded,  is  harmless  error.   (Wis.)  2t>8. 

An  exemtXou  should  be  taken  to  improper  ar- 
gument or  counsel,  and  a  rnling  obtained  there- 
on.   (Wis.)  93. 

Inatraotions. 

Where  the  issues  in  garnishment  are  between 
plaintiff  and  the  gamisnee  alone,  an  Instruction 
calling  the  ramishee  "defmdant"  is  harmless 
error.   (Iowa)  444. 

Where  evid^ice  conclusively  proves  a  fact,  it 
Is  not  error  to  refuse  to  Instruct  upon  whom 
burden  of  proof  originally  rested.    (Minn.)  147. 

An  instruction  abstract^  correct,  ia  prcQwrly 
refused  when  inapplicable  to  the  evidence. 
(Neb.)  997. 

It  is  not  error  to  refuse  an  InstmctiMi  that 
has.  In  effect,  been  given.   (Neb.)  997. 

In  action  for  negligence,  a  ground  not  averred 
in  petition  should  not  be  sabmitted  to  jury. 
(Iowa)  4ia 

In  action  for  personal  injuries,  where  there 
is  no  evidence  of  the  negligence  alleged  in  the 
petition,  it  Is  error  to  charge  that  ptaintlfl  could 
recover  If  the  Injury  was  the  result  of  sach 
negligence.   (Iowa)  442. 

An  instruction  without  any  evidence  to  sus> 
tain  It  is  erroneous.   (Iowa)  442. 

InstructlonB  not  based  on  evidence  are  er- 
roneous.   (Mich.)  118. 

Where  the  court,  without  objection,  states  cer- 
tain questions  as  the  only  ones  in  tssue,  a  gen- 
eral verdict  is  final  as  to  Uie  issues  of  fact  In 
the  case.  (Minn.)  218. 

The  court  need  not  define  the  word  "con- 
tributed," used  in  an  instruction.   (Iowa)  685. 

Exception  as  to  instruction  may  be  taken  at 
any  time  befwe  the  entry  of  final  judgment. 
(S.  D.)  484.  *  . 

Gomp.  Iaws,  I  5079,  i»ovIdIng  that  excep- 
tions "must  be  taken  at  the  time  the  decision 
Is  made,"  does  not  take  away  the  right  to  ex- 
cept to  instructions  at  any  time  before  final 
judgment   (S.  D.)  484. 

Where  no  exceptions  were  taken  to  the  charge 
when  read,  It  will  not  be  reviewed  on  appeal. 
(Neb.)  386. 

Aa  ezemtion  to  the  whole  charge  because 
misleadinsls  too  general,  (a  D.)  im 

Directing  verdict. 

It  Is  error  to  direct  a  verdict  where  there  Is 
evidence  which,  If  believed,  would  .si 
verdict  for  the  adverse  parQr.  (Neb.) 

When  verdict  should  be  directed  In  action  on 
a  settlement.   (Mich.)  732. 

A  verdict  will  be  directed  where  it  would  be 
court's  duty  to  set  aside  verdict  for  party  hav 

ing  burden  of  proof.  (Iowa)  889. 

The  refusal  to  direct  verdict  for  defendant 
on  motion  is  harmless  where  evidence  after- 
wards sulnnltted  warrants  a  aubmission  of  case. 
(Iowa)  422. 

Ver<Uot  In  violation  of  butraotlon. 

Where  the  jury  disregarded  an  Instruction 
that  recovery  on  a  policy  in  case  of  partial  lose 


Digitized  by 


Google 


1178 


INDEX. 


•honld  be  limited  to  the  cost  of  repair,  the  coart 
vhonld  have  set  aside  the  Terdict.    (Iowa)  626. 

Special  interrogatories  and  verdlot. 

Refusal  to  snbmlt  inteiroEatories  as  to  mat- 
fers  not  In  controTersy  is  not  error.  (Iowa) 

444. 

It  Is  proper  to  refuse  to  submit  interrogatories 
not  cailiag  for  finding  of  ultimate  facts,  and 
which  would  confuse  jury.    (Iowa)  857. 

The  submission  of  specific  questions  is  withlc 
die  discretion  of  the  court  (S.  D.)  919. 

Where  an  answer  to  an  Intorropttory  Is  not 
Important,  an  answer  bj  the  jnrr.  *^on*t 
know,"  is  not  misconduct  (Iowa)  880. 

Trial  by  oonrt. 

Where  the  court  omits  to  Include  in  findings  a 
fact  iu  issue  and  clearly  proren.  It  may  l>e 
treated  as  If  found.    (Minn.)  67. 

If  the  facts  found  are  consistMit  with  the 
judgment,  and  sufficient  to  support  It  that  the 
findings  are  not  spedfic  is  immaterial.  (Midi.) 
26a 

TBOVEB  AND  OOKVEBSXON. 

The  grantee  in  a  quitclaim  deed  executed  In 
folfillmoit  of  contract,  the  deed  reciting  that 
said  contract  has  been  assigned  bj  grantee,  can- 
not maintain  trover  for  cutting  timber  on  the 
land  without  e:^laiuing  recital.  (Mich.)  816. 

Suffidency  of  eridenee  aa  to  demand.  (Midi.) 
174. 

Tmstee.  ProoesB. 

See  "Oamishment" 

TBTTSTGU 

Where  a  son  agreed  with  bis  father  to  pay  his 
^titer  a  certain  sum  if  the  father  would  derlae 
all  his  estate  to  him,  In  an  action  by  the  daugh- 
ter to  enforce  the  contract  the  question  whether 
a  trust  was  created  cannot  be  determined. 
<Mich.)  103. 

Evidence  as  to  whether  purchaser  on  fore- 
closure held  the  land  in  trust  for  the  mortgagor. 
(Iowa)  897. 

That  husband  purchased  property  with  pro- 
ceeds of  crops  raised  on  wife's  land  does  not 
raise  resulting  trust  in  her  favor,  In  absence  of 
understanding  that  hnstwnd  should  pay  for  the 
use  of  land.  (Iowa)  882. 

Where  a  partner  causes  tide  to  land  pnr- 
dkased  by  the  firm  to  be  conTeyed  to  his  wife 
and  copartner,  be  cannot  claim  his  partnership 
intwest  against  his  wife's  estate  as  a  resulting 
trust  (Midi.)  1088. 

What  constitutes  extraordinary  serrlces,  en- 
titling trustee  to  compensation.   (Mich.)  171. 

The  remedy  of  a  beneficiary  against  a  de- 
ceased trustee  is  not  by  presentation  of  claim 
against  his  estate,  but  by  an  accounting  In 
equity.    (Mich.)  122. 

Bill  alleging  conveyance  of  land  In  trust  to 
cultivate  and  yield  complainant  rents  and  prof- 
its, and  that  trustee  has  not  fulfilled  trust,  is 
not  demumU>le  as  showing  on  face  that  trust 
was  in  parol.  (Midi.)  1061^ 

Ultra  Virea. 

Set  "CuDorationB.'' 

TJndofi  Inflaeiioe. 

See  **WUla." 


UNIiAWFUIi  ASSEMBLY. 

An  assembly  of  persons  who  injure  n  depot, 
thou^  Its  pnrpose  was  to  fririiten  thn  railroad 
emi^yes.  Is  In  violation  of  Code,  I  4070.  (lowal 


VBK  AJXD  OOOnPATEOB*. 

Axstion  against  executor  and  administrator,  tee 

"Executors  and  Administrators." 

The  relation  of  landlord  and  tenant  must  ex- 
ist to  sustain  an  action  for  use  and  occupation. 
(Neb.)  634. 

XrSXTHT. 

What  law  gormis  contract,  see  "(Conflict  ot 
Lawa" 

Buffldency  of  evidence  to  show  Oat  note  sued 
on  was  nstmous.  (Minn.)  206. 

Where,  on  renewal  of  a  note,  the  maker  psyi 
an  agent  a  commission,  which  the  agent  ^vei 
to  the  lender,  it  does  not  constitute  usury, 
though  in  excess  of  legal  interest  when  the 
lender  thought  him  the  agent  of  the  borrowtr, 
and  the  commission  a  voluntary  gift  (Mina.) 
462. 

A  contract  of  loan,  whtfpby  the  borrower 
gives  his  note  for  $672,  receiving  only  |60(>,  Is 

void.   (Neb.)  089. 

When  a  bonus  la  oacted  the  lendn.  It  is, 
for  tlie  panpose  of  determining  whether  the 
loan  is  usanouB.  to  be  deducted  as  of  the  date 
when  it  is  payable.  (Minn.)  SIX 

Where  a  loan  provides  for  usurious  interest 
a  subsequent  extension  at  a  lawful  rate  Is  alstt 

usnrioas.   (Neb.)  989. 

A  complaint  that  defendant  a  national  bank, 
tmowingly  and  usuriottsly  received  from  idaiB- 
tiff  interest  at  the  rate  of  24  per  cent,  per  an- 
num, states  a  good  cause  of  action  for  the  » 
coveiy  of  such  illegal  interest.   (S.  D.)  499. 

An  exception  of  bona  fide  purchasers  of  nego- 
tiable paper  from  the  usury  law  does  not  » 
tend  to  a  mortgage  to  secure  such  papei 
(Minn.)  811. 

VBNIX>B  AND  FOBOHASXB. 

See,  also.  "Deed;"  "Frauds,  Statato  of:" 
"Praudolent  CSonveyanoea;"  "Sale;"  "Spe- 
cific Performance." 

One  who  purchases,  agredng  to  pay  a  certais 
mortgage,  1|  not  personally  liable  for  the  pay 
ment  of  another  mortgage.  (Neb.)  790. 

An  option  to  buy  land  by  a  date  named  ex- 
^rea  without  notice  of  forfdtnre.    (Wis.)  4a 

Where  contract  provided  for  payment  before 
entry  by  purchaser,  and  the  latter  enters  ami 
makes  improvements,  with  knowledge  of  the 
vendor,  the  condition  in  respect  to  papnoit  ii 
waived,    ^bio.)  63. 

Where  a  vendee  contracts  with  a  husband  »» 
agent  of  his  wife  for  purchase  of  her  land,  ta» 
cannot  recover  from  her  part  of  price  paid,  if 
she  and  her  husband  are  ready  to  pertorm  eon- 
tract    (Minn.)  1B& 

Where  vendor  guarantiee  a  certain  amount  of 
timber  on  land,  no  cannot  diarge  his  vendee 
wiUi  timber  in  swamps,  wb'ch  It  Is  impos«bM 
to  remove.   (Mich.)  808. 

Construction  of  agreement  to  exchange  lands 
— Bighte  of  resdsaion.   (1»  D.)  916. 

Evidence  as  to  whether  defendant  was  a  bona 
fide  purchaser  of  a  tax  title  fraudulently  s^ 
quired  by  his  grantCHr.  (Wis.)  371. 

A  contract  to  qnltdaim  and  convey  eertsis 
land  construed  to  mean  to  conTcy  by  qaitdum. 
(Minn.)  461. 


Digitized  by 


Google 


INDEX, 


1179 


Tn  an  action  for  purchase  price,  coanterdalm 
to  rescind  Bale  as  to  note  aned  on,  and  for  dam- 
ages, is  one  at  law  for  damages,  and  not  in 
equity  for  resdsslon.  (Wis.)  9ra. 

VEinJB  IN  CnVtL  OASES. 

An  action  on  a  certificate  of  Insorance,  pay- 
able where  beneficiary  residefli  should  be 
brooght  at  benefidary's  resIdeDce.    (Wis.)  48. 

An  action  on  state  treasurer's  bond  tor  fail- 
ure to  pay  over  moneys  must  be  brought  In  the 
county  where  the  seat  of  goremmait  is  lo- 
cated.  (Neb.)  548. 

Sufficiency  of  OTidence  to  diow  residence  of 

defendant.   (Iowa)  676. 

An  action  for  price  should  be  brought  in  the 
county  where  it  is  to  be  paid.   (Iowa)  437. 

Any  county  in  which  a  railroad  company  has 
an  agent  or  office  is  the  residence  of  such  com- 
pany.  (Minn.)  206. 

The  discretion  of  a  court  la  refusing  change 
of  Tenae  to  accommodate  witnesses  will  not  be 
miewed  where  no  abase  Is  shown.  (Minn.)  S22. 

After  Tenne  has  been  changed  from  wrong 
to  ri^t  county,  cose  may  be  sent  back  for  con> 
Tsnience  of  witnesses  and  the  ends  of  jnatlce. 
fWis.)  867. 

Verdict. 

See  "Trial." 

Objectioiu  to,  see  "New  Trial.'* 

Vested  BightB. 

See  "Constitntional  Law." 

Vice  FrinoipaL 

See  "Master  and  Benrant" 

Waiver. 

Of  Uen,  see  "Hedianle^  U&aaT 


See  "Sale." 


Warranty. 


W  ATEBS  AND  WATEK 

OOITBSES. 

SoffldencT  of  information  to  charn  an  ob- 
«tnietioii  of  a  water  coarse.  (Meb.)  aSS, 

Ways. 

See  "Easementa;"  "Highways," 

WILLS. 

See,  also,  "Execatois  and  Admlnlstraton.** 
Testamentary  powers,  see  "Powers." 

A  prima  fade  showing  of  mental  capacity  is 
not  overcome  by  proof  ttiat  testator  was  old 
-and  feeble.    (Hich.)  106. 

A  contestant  alleging  that  testator*!  mind  was 
impaired  by  long  illness  may  testify  as  to  testa- 
tora  health  abont  the  time  he  made  the  will. 

(Iowa)  001. 

On  contest  of  a  will  for  undue  Inflnence,  the 
•question,  "State  under  whose  control  testator 
was  during  the  last  six  years  of  his  life,"  is 
•erroneons,  as  calling  for  a  conclusion.  (ludL) 
106. 


^^tatutoT7  ooovetracy  of  witnc 


(Minn.) 


A  hnsband  Is  not  an  incompetent  witness  be- 
cause  his  wife  Is  a  beneficiary.  (Minn.)  210. 

Where  a  witness  is  competent  at  date  of  at- 
testation, his  subsequent  incompetency  will  not 
invalidate  the  wiU.   (Minn.)  219. 

To  support  a  will  giving  contestant,  testator's 
only  SOD,  a  very  trimng  legacy,  ivoponents  may 
showc(mtestanrsflnanaalareumstsneee.  (lowu 

eol. 

In  action  to  contest  will,  it  Is  error  to  charoie 
that  Injustice  Is  not  to  be  considered  unless  the 
will  is  actually  invalid  on  these  grounds.  (Iowa) 

e(n.. 

Action  to  ccwtest— Competency  of  evidence, 
aowa)  not 

On  contest  of  a  will,  declarations  of  one  of 
several  devisees  are  not  admissible.  (Mtcb.) 
105. 

of  fntnre  estate  in  person  In  bdng. 


Vesting  o1 
(MichT255. 


Title  to  lands  devised  by  foreign  testator  Id 
tmst  to  pay  debts  is  not  affected  by  will,  and 
a  creditor  has  no  interest  in  the  lands  till  for- 
eign will  is  probated  in  state  where  land  is  lo- 
cated.  (Wis.)  069. 

Under  a  spendthrift  trust,  payments  may  be 
made  to  the  guardian  of  an  Insane  legatee,  and 
the  ftmda  can  be  applied  by  the  guardian  to 
the  snwort  of  such  legatee.  (Mich.)  11()3. 


wrnrass. 

See,  also,  *1>eposltton:"  "Evidence." 

Continuance  because  of  absence,  see  "Criminal 
Law." 

Indictment  founded  on  testimony  of  accused  be- 
fore grand  Jmry,  see  "Indictment  and  Informa- 
tion.*' 

To  wills,  competency,  see  "Wills." 

A  wife  is  not  a  competent  witness  in  an  action 
by  her  against  her  husband  for  the  use  by  him 
of  her  real  estate.  (Neb.)  534. 

What  constitutes  privileged  commnnicatioD  to 

physician.    (Mich.)  125. 

That  a  question  was  leading  is  not  preju- 
dicial, where  witness  testifies  to  same  matters 
in  response  to  proper  question.   (Iowa)  305. 

Transaotlons  with  decedents. 

A  party  may  testify  as  to  facts  required  to  be 
shown  prellminuy  to  his  introduction  of  a 
book  of  account  to  establish  a  daLm  against  a 
decedent's  estate.   (Iowa)  644. 

In  action  hy  a  son  to  establish  a  claim  against 
his  father's  estate,  the  son  is  a  competent  wit- 
ness as  to  his  father's  condition  during  tlw 
progress  of  his  last  sickness.   (Iowa)  70S. 

A  daughter  seeking  to  enforce  against  the 
widow  and  other  heirs  a  contract  made  by  her 
father  is  incompetent  to  teetl^  as  to  its  turns. 
(Mich.)  iia 

A  witness  may  testify  as  to  facts  within  the 
knowledge  of  a  decedent,  where  the  party  ob- 
jecting first  opened  up  the  subject  with  the 
witness.   (Mich.)  253. 

Cross-  examination. 

(3rosa-examination— Sc<^.   (Iowa)  606. 

Proper  cross-examination.    (Mich.)  110. 

Cross-examination  of  adverse  party— Compe- 
tency of  questions  as  to  meaning  of  pleading. 
(Iowa)  617. 

On  cross  or  re  examination,  one  can  call  out 
a  conversation,  a  part  of  which  has  been  ^ven 
by  the  witness,  only  so  far  as  it  relates  to  the 
same  subject-matter.   (S.  D.)  226. 

Defendant,  who  has  not  opened  his  case,  may 
Introduce  It  by  cross-examination,  when  he 
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merelT  tiSma  to  fflmrove  the  wttneM  tke  eue 
made  hr  the  latter.  (B.  D.)  22& 

Oroas-ezamination  cannot  ^  beyond  anbjeet- 
matter  ef  examination  in  chief,  except  to  uiow 
bias  or  lay  foundation  for  impeachment  (S. 
DO  226. 

The  fact  that  witness  for  state  testified  on 
crou-ezamination  that  before  trial  be  tboni^ 
defendant  gnilly  does  not  entitle  atate  to  ask 
If  he  still  thinks  so.  (S.  D.)  888. 

Limitation  of  cross-examination  —  Dlecretlon 
of  conrt.  (Neb.)  987. 

Credibility. 

Use  of  memorandnm  book  to  corroborate  wit- 
ness.   (Mich.)  119. 

The  question  of  the  credibility  of  witnesses  Is 
for  the  jury.   (Neb.)  383. 

If  one  willfully  testifies  falsely  as  to  material 
matter,  the  jury  may  reject  all  his  teaUmony. 
aniess  corroborated.   (Wis.)  970. 

WOBDS  ASm  FHBASSa 

The  word  "abuse,"  In  Crim.  Code,  |  12,  is 
synonymous  with  "ravish."   (Neb.)  743. 

WBITS  AND  NOTIOU  OF 
SUITB. 

Sefe.  also,  "Attachment.-"  "Certiorari;"  "Szeca- 
tfon;"  '*aamiahmeiit;'*  "InJmictioQ;'*  **Man- 
damva;"  "Quo  Warranto^  "Repterln." 


PriTllege  of  aaaba  of  lefdslatnn  feom  eerr- 
ioe  of  process,  see  "StateX^lsIatnre.** 

A  notice  of  stdt  directed  to  the  "D.  Co.  of 
Des  Moines,"  and  served  on  the  "D.  Co.,"  is 
the  commencement  of  an  action  against  it, 
where  the  petition  filed  shows  that  the  defend- 
ant intended  to  be  notified  was  the  "D.  Co." 
aowa)  092. 

No  jurisdiction  is  acqnired  over  the  person  mt 
a  defendant  served  with  summons  by  leavlnff 
a  copy  at  his  place  of  bustness  nnless  he  Is  des- 
ignated by  bis  true  name.   (Neb.)  765. 

Summons  in  action  to  reform  description  in 
deed  may  be  made  by  publication.  (Uinn.)  134. 

Evidence  that  defuidant  cannot  be  found  in 
the  state  must  be  filed  before  service  b7  publica- 
tion.   (Minn.)  134. 

Where  affidavit  of  publication  to  attachment 
shows  that  notice  was  published  six  succestive 
we^,  and  declaration  filed  one  month  later, 
the  publication  is  sufficlrat    (Mich.)  100. 

A  return  that  the  officer  is  "enable  to  find  ti» 
defendant^'  la  sufficient  to  authoriae  pnbUcatloii. 

(Mich.)  109. 

Where  a  true  n^me  of  a  defendant  is  insert- 
ed in  the  summons,  complaint,  and  Judgmest, 
but  the  return  on  the  back  of  the  summons 
gives  a  wrong  Christian  name,  the  otot  will 
not  ioTalidate  the  judgment.    (Minii.)  988. 

Wrongfiil  Attachment. 

See  "Attadiment." 
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